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DIRECTIONS. 


These  simple  facts  memorized  will  cause  you  to  start  to  work  in 
the  right  way  at  the  right  place,  and  will  ensure  your  finding  what 
you  seek  in  the  shortest  time  and  with  the  least  labor  and  trouble. 

Use  the  Topical  Index  and  use  only  the  latest  one.  " 

The  latest  topical  index  directs  you  tO'  the  page  of  the  latest 
treatment. 

The  earlier  treatment  is  indexed  in  the  later  one  by  page  cita- 
tions dropped  from  the  italic  or  section  line  therein. 

The  reason  for  this  will  be  apparent  after  trying  it.  In  any 
thing  that  is  well  done  there  is  a  scientific  method  which  however 
simple  must  be  known  and  remembered. 


If  j-ou  have  used  some  other  method,  remember  that  this  is  dif- 
ferent.    You  will  find  it  to  be  far  better. 
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TOPICAL  INDEX. 


Use  the  index  In  your  latest  number.  Ignore  all  previous  Indexes  in  volumes  and  num- 
bers.    The  latest   index  cites  by  volume  and   page   to   the   latest   treatment  of   any   subject. 

You  do  not  have  to  study  olassiflcation.  This  index  contains  the  name  of  every  sub- 
ject you  are  familiar  y/ith  and  not  merely   the  titles  of  our  articles. 

The  page  citation  at  the  beginning  of  each  article  directs  to  the  particular  subdivision 
wanted.  There  you  find  its  latest  treatment  and  also  a  volume  and  page  citation  to  the 
same  points  in   earlier  volumes. 

Black   figures   refer   to  volumes;     light   figures   to   pages. 

This  index  is  revised  and  reprinted  every  month.  Remember  to  start  with  the  latest 
Index  and   you   cannot   go  astray  or  miss   anything. 


ABANDONMENT,  see  the  topic  treating  of 
that  which  is  the  subject  of  abandon- 
ment, e.  g..  Easements,  5,  1054;  High- 
ways, etc.,  5,  16ES;  Discontinuance,  etc. 
(of  an  action),  5,  1011;  Property,  6,  1108: 
Shipping  and  Water  Traffic,  6,  1464; 
Infants,  6,  1. 

ABATEMENT  AND  REVIVAL,,  5,  1. 

ABBREVIATIONS,  see  Contracts,  5,  698; 
Pleading,  6,  1008;  Indictments,  etc.,  D, 
1790;  Names,  etc.,  6,  739,  and  the  like. 

ABDUCTION,  5,  9. 

ABETTING  CRIME,  see  Criminal  D&.W,  5, 
888. 

ABIDE  THE  EVENT,  see  Costs,  5,  842; 
Payment  into  Court,  6,  994;  Stay  of  Pro- 
ceedings,  6,    1550;   Stipulations,   6,   1554. 

ABODE,  see  Domicile,  5,  1041. 

ABORTION,  5,  9. 

ABSCONDING  DEBTORS,  see  Attachment,  5, 
303;  Civil  Arrest,  5,  587;  Bankruptcy, 
5,    367;    Limitation    of    Actions,    6,    465. 

ABSENTEES,  5,  10. 

ABSTRACTS  OP  TITLE,  5,   11. 

ABUSE  OP  PROCESS,  see  Malicious  Prose- 
cution and  Abuse  of  Process,  6,  490; 
Process,   6,  1102. 

ABUTTING  OWNERS,  see  Highways  and 
Streets,  5,  1669,  1678;  Eminent  Domain, 
5,   1097;   Municipal  Corporations,   6,   726. 

ACCEPTANCE.  Titles  treating  of  the  sub- 
ject of  an  acceptance  should  be  con- 
sulted. Set  Contracts,  5,  670;  Deeds, 
etc.,  5,  971,  and  the  like. 

ACCESSION  AND  CONFUSION  OP  PROP- 
ERTY,  5,   12. 

ACCESSORIES,    see    Criminal    Law,    5,    888. 

ACCIDENT — in  equity,  see  Mistake  and  Ac- 
cident, 6,  678 — resulting  in  legal  injury, 
see  Master  and  Servant,  6,  526;  Negli- 
gence, 6.  748;  Carriers,  5,  529;  Damages, 
5,  904;  Insurance,   6,   69. 

ACCOMMODATION  PAPER,  see  Negotiable 
Instruments,  6,  788. 

ACCOMPLICES,  see  Criminal  Law,  5,'  888; 
Indictment  and  Prosecution,  5,  1803, 
1823;  Evidence,  5,  1301. 


ACCORD  AND    SATISFACTION,    5,    14. 
ACCOUNTING,    ACTION    FOR,     S,     22.     See, 

also.     Estates     of     Decedents,     5,     1258; 

Guardianship,    5,    1610;    Partnership,    «, 

S41;   Trusts,  6,    1763. 

ACCOUNTS  STATED  AND  OPEN  ACCOUNTS, 

5,  25. 

ACCRETION,   see   Riparian  Owners,   6,  1314. 

ACCUMULATIONS,  see  Trusts,  6,  1736;  Per- 
petuities and  Accumulations,  6,  1003. 

ACKNOWLEDGMENTS,    5,    29. 

ACTIONS,  5,  32.  Particular  subjects  of 
practice  and  procedure  are  excluded  to 
separate  topics.  See  headings  describ- 
ing them. 

ACT  OP  GOD,  see  Carriers,  5,  518,  520,  537; 
Contracts,  5,  718;  Insurance,  6,  69; 
Negligence,  6,   751. 

ADDITIONAL  ALLOWANCES,  see  Costs,  5, 
852. 

ADDITIONAL  INSTRUCTIONS  AFTER  RE- 
TIREMENT OP  JURY  [Special  Article], 
4,    1718. 

ADEMPTION  OP  LEGACIES,  see  Wills,  6, 
1970. 

See,  also,  P'en- 


AD JOINING  OAVNERS,  5,  33. 

ces,  5,  1420. 

ADJOURNMENTS,  see  Courts,  5,  871;  Con- 
tinuance   and   Postponement,    5,    659. 

ADMINISTRATION,  see  Estates  of  Dece- 
dents,   5,    1183;    Trusts,    6,    1754. 

ADMINISTRATIVE  LAW,  see  Officers  and 
Public   Employees,    e,   841. 

ADMIRALTY,    5,    35. 

ADMISSIONS,  see  Indictment  and  Prosecu- 
tion, 5,  1821;  Evidence,  5,  1335;  Plead- 
ing,   e,    1063;    Trial,    6,    1735. 

ADOPTION   OP  CHILDREN,   5,   41. 

ADULTERATION,    5,    43. 

ADULTERY,    5,    45. 

ADVANCEMENTS,  see  Estates  of  Decedents, 
5,   1281;   Wills,   6,    1943;    Trusts,  6,   1748. 

ADVERSE    POSSESSION,    5,    45. 

ADVICE  OF'  counsel;  see  Attorneys,  etc., 
5,  319;  Malicious  Prosecution  and  Abuse 
of  Process,  6,  494,  and  other  torts  in- 
volving malice;  Witnesses  (as  to  Privi- 
leged Nature  of  Communications),  6, 
1985. 

[I] 
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affidavits,  5,  60. 

affidavits  of  mfrits  of  claim  or 
dbfbnse:,  5,  61. 

AFFIRMATIONS,  see  Witnesses,  6,  1975;  Ju- 
ry,   6,   316. 

AFFRAY,  5,  64. 

AGENCY,  5,  64;  with  Special  Articles,  Agen- 
cy Implied  From  Relation  of  Parties,  3, 
101;  Revocation  of  Agency  By  Opera- 
tion of  Law,  4,   1295. 

AGENCY  IMPLIED  FROM  RELATION  OF 
PARTIES   [Special  Article],  3,  101. 

AGISTMENT,  see  Animals,  5,  117;  Liens,  6, 
451. 

AGREED  CASE,  see  Submission  of  Contro- 
versy, 6,  1580;  Appeal  and  Review,  5, 
121;   Stipulations,  6,  1564. 

AGRIOrLTURB,  5,  94. 

AIDER  BY  VERDICT,  ETC.,  see  Indictment 
and  Prosecution,  5,  1790;  Pleading-,  6, 
1051. 

AID  OP  EXECUTION,  see  Creditors'  Suit,  5, 
880;  Supplementary  Proceedings,  6,  1686. 

ALIBI,  see  Indictment  and  Prosecution,  B, 
1829. 

ALIENS,  5,  96. 

ALIMONY,    5,    101. 

ALTERATION   OF   INSTRUMENTS,    5,   110. 

AMBASSADORS    AND    CONSULS,    5,    113. 

AMBIGUITY,  see  those  parts  of  titles  like 
Contracts,  5,  698;  Statutes,  6,  1536; 
Wills,  6,  1919,  which  treat  of  interpre- 
tation. 

AMENDMENTS,  see  Indictment  and  Prose- 
cution, 5,  1809;  Pleading,  6,  1039;  Equity, 

5,  1144,  and  procedure  titles  generally. 
AMICUS    CURIAE,    5,    113. 

AMOTION,  see  Associations  and  Societies,  5, 

292;  Corporations,  5,  789. 
AMOUNT    IN    CONTROVERSY,     see     Appeal 

and  Review,  5,  121;  Jurisdiction,  6,  273; 

Costs,  5,   848. 
ANCIENT    DOCUMENTS,    see    Evidence,    5, 

1342. 
ANIMALS,  5,  113. 
ANNUITIES,  5,  121. 
ANOTHER   SUIT  PENDING,    see   Abatement 

and  Revival,   5,   1;   Stay  of  Proceedings, 

6,  1550;  Jurisdiction,  6,  284. 
ANSWERS,  see  Equity,  5,  1169;  Pleading,  6, 

1029. 

ANTENUPTIAL  CONTRACTS  AND  SETTLE- 
MENTS, see  Husband  and  Wife,  5,  1733. 

ANTI-TRUST  LAWS,  see  Combinations  and 
Monopolies,    5,    594. 

APPEAL   AND  REVIEW,   5,    121. 

APPEARANCE,   5,   248. 

APPELLATE  COURTS  AND  JURISDICTION, 
see  Appeal  and  Review,  5,  146;  Jurisdic- 
tion, e,  290. 

APPLICATION  OP  PAYMENTS,  see  Payment 
and    Tender,    6,    990. 

APPOINTMENT,  see  Officers  and  Public  Em- 
ployes, 6,  846;  Estates  of  Decedents,  5, 
1191;  Trusts,  6,  1752,  and  the  like;  Pow- 
ers, e,  1075. 

APPORTIONMENT  LAWS,  see  Elections,  5, 
1065;  OfHcers,  etc.,  6,  843;  States,  6,  1516. 

APPRENTICES,   5,   250. 

ARBITRATION  AND  AWARD,  5,   250. 


ARCHITECTS,  see  Building  and  Construc- 
tion Contracts,   5,  467. 

ARGUMENT  AND  CONDUCT  OF  COUNSEL, 
5,  253. 

ARMY  AND  NAVY,  see  Military-  and  Naval 
Law,    6,    638. 

ARRAIGNMENT  AND  PLEAS,  see  Indict- 
ment  and   Prosecution,    5,    1810. 

ARREST  AND  BINDING  OVER,   5,   264. 

ARREST  OP  JUDGMENT,  see  New  Trial  and 
Arrest  of  Judgment,  6,  811. 

ARREST  ON  CIVIL  PROCESS,  see  Civil  Ar- 
rest,   5,    587. 

ARSON,    5,   268.     See,   a;so.   Fires,    5,  •  1424. 

ASSAULT  AND  BATTERY,  5,  269;  with 
Special  Article,  Liability  of  Master  For 
Assault  by  Servant,  5,  275. 

ASSIGNABILITY  OF  LIFE  INSURANCE 
POLICIES   [Special  Article],  4,  235. 

ASSIGNMENT  OF  ERRORS,  see  Appeal  and 
Review,  5,  191;  Indictment  and  Prose- 
cution, 5,  1871. 

ASSIGNMENTS,    5,    279. 

ASSIGNMENTS  FOR  BENEFIT  OF  CRED- 
ITORS, 5,  286. 

ASSISTANCE,  WRIT  OF,   5,  291. 

ASSOCIATIONS  AND  SOCIETIES,  5,  292. 
See  Special  Article,  By-Laws — Amend- 
ment as  Affecting  Existing  Membership 
Contracts,  5,  496. 

ASSUMPSIT,    5,    297. 

ASSUMPTION  OP  OBLIGATIONS,  see  Nova- 
tion, 6,  826;  Guaranty,  5,  1596;  Frauds, 
Statute  of,  5,  1550,  also  Mortgages,  6, 
697. 

ASSUMPTION    OP    RISK,    see    Master    and 

Servant,  6,  565. 
ASYLUMS   AND  HOSPITALS,   5,   301. 
ATTACHMENT,    5,    302. 
ATTEMPTS,   see   Criminal   Law,    5,    886,   and 

specific    titles    like    Homicide,     5,    1704; 

Rape,   6,   1239. 

ATTORNEYS   AND   COUNSELORS,    5,    319. 
ATTORNEYS  BOR  THE  PUBLIC,  see  Attor- 
neys  and    Counselors,    5,   333. 
AUCTIONS  AND  AUCTIONEERS,  5,   336. 
AUDITA  QUERELA,  see  Judgments,  e,  259. 

AUSTRALIAN  BALLOTS,  see  Elections,  5, 
1065.  ' 

AUTREFOIS  ACQUIT,  see  Criminal  Law.  5, 
889. 

B. 

BAGGAGE,  see  Carriers,  5,  553;  Inns,  Res- 
taurants,   etc.,   6,    3'2. 

BAIL,  CIVIL,  5, -337. 

BAIL,   CRIMINAL,   5,   337. 

BAILMENT,   5,   342. 

BANK  COLLECTIONS    OF  FORGED  OR  AL 
TERED    PAPER     [Special     Article],     3. 
428.  ' 

BANKING   AND   FINANCE,   5,    347;    and   see 

Special  Article,   3,   428. 
BANKRUPTCY,   5,   367. 
BASTARDS,    5,    412. 

BENEFICIAL  ASSOCIATIONS,  see  Fraternal 
Mutual  Benefit  Associations,  5,  1623 
also  Associations,  etc.,  5,  292;  Corpora- 
tions, 5,  764. 
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BENEFICIARIES,  see  Insurance,  6,  106; 
Trusts,  6,  1749;  Wills,  6,  1880;  Fraternal, 
etc..  Associations,   5,  1633. 

BETTERMENTS,  see  Ejectment,  etc.,  5,  1064. 

BBTTING  AND   GAMING,  5,   417. 

BIGAMY,  5,  421. 

BILL  OF  DISCOVERT,  see  Discovery  and 
Inspection,    5,  1019. 

BILLS  AND  NOTES,  see  Negotiable  Instru- 
ments, 6,  777;  Banking-  and  F'inance,  6, 
347. 

BILLS  IN  EQUITY,  see  Equity,  5,  1144;  and 
the  titles  treating  of  special  relief  such 
as  Cancellation  of  Instruments,  5,  600; 
Injunction,  G,  6;  Judgments,  6,  23S; 
Quieting  Title,    6,   1183. 

BILLS  OF  LADING,  see  Carriers,  5,  616; 
Sales,  6,  1321;  Negotiable  Instruments, 
6,  777. 

BILLS  OF  SALE,  see  Sales,  6,  1322;  Chattel 
Mortgages,  5,  574;  Fraudulent  Convey- 
ances,   5,    1556. 

BIRTH  REGISTERS,  see  Census  and  Statis- 
tics, 5,  558;  Evidence,  5,  1344. 

BL.AGKMAIL,,   5,  422. 

BLENDED  PROPERTIES,  see  Accession  and 
Confusion  of  Property,  5,  12;  Conversion 
as  Tort,  5,  754;  Conversion  In  Equity,  5, 
758;  Trusts,  6,   1736;  Wills,  6,   1880. 

BOARD  Ol'  HEALTH,  see  Health,  5,  1643. 

BOARDS,  see  Officers  and  Public  Employes, 
6,  841,  also  see  various  titles  like  Coun- 
ties. 5,  863,  869;  Municipal  Corporations, 
6,  719. 

BODY  EXECUTION,  see  Civil  Arrest,  5,  688. 

BONA  FIDES,  see  Negotiable  Instruments, 
6,  789;  Notice  and  Record  of  Title,  6, 
814. 

BONDS,  5,  422.  See,  also,  Municipal  Bonds, 
e,  704;  Counties,  5,  866;  Municipal  Cor- 
porations, 6,  732;  States,  6,  1515. 

"BOTTLE"  AND  "CAN"  LAWS,  see  Com- 
merce, 3,  717. 

BOTTOMRY  AND  RESPONDENTIA,  see 
Shipping  and  Water  Traffic,  6,  1467. 

BOUGHT  AND  SOLD  NOTES,  see  Frauds, 
Statute  of,  5,  1550;  Brokers,  5,  449;  Fac- 
tors,  5,    1411. 

BOUNDARIES,   5,    430. 

BOUNTIES,  5,  435. 

BOYCOTT,  see  Conspiracy,  5,  617;  Injunc- 
tion, 6,  6;  Threats,  6,  1697;  Trade  Un- 
ions,  6,  1718. 

BRANDS,  see  Animals,  5,  120;  Commerce,  3, 
717;  Forestry  and  Timber,  5,  1489;  Trade 
Marks   and   Trade  Names,    6,   1713.  . 

BREACH   OF  MARRIAGE  PROMISE,   5,    436. 

BREACH  OP  THE  PEACE,  see  Disorderly 
Conduct,  5,  1024;  Surety  of  the  Peace,  6, 
1590. 

BRIBERY,  5,  437. 

BRIDGES,  5,  439. 

BROKERS,   5,    446. 

BUILDING  AND  CONSTRUCTION  CON- 
TRACTS,   5,    455. 

BUILDING  AND  LOAN  ASSOCIATIONS,  5, 
478. 

BUILDINGS  AND  BUILDING  RESTRIC- 
TIONS, 5,  487. 

BURDEN  OP  PROOF',  see  Evidence,  5,  1308. 

BURGLARY,    5,    493. 


BURNT  RECORDS,  see  Restoring  Instru- 
ments and  Records,  6,  1311. 

BT-liAWS,  see  Asspoiations  and  Societies,  5, 
292;  Corporations,  5,  803. 

BY-LAWS — AMENDMENT  AS  AFFECTING 
EXISTING  MEMBERSHIP  CONTRACTS 
[Special  Article],   5,  496. 


CALENDARS,   see  Dockets,  etc.,  5,  1039. 

CANALS,  6,   500. 

CANCELLATION  OF  INSTRUMENTS,  5,  500 

CANVASS  OP  VOTES,  see  Elections,  5,  1072. 

CAPIAS,  see  Civil  Arrest,  5,587;  also  (capias 
as  a  bench  warrant),  see  Contempt,  5, 
660;    Witnesses,    6,    1975. 

CAPITAL,  see  Corporations,  5,  789;  Partner- 
ship, 6,  919;  Banking  and  Finance,  5, 
347. 

CARLISLE  TABLES,  see  Damages,  5,  940; 
Death  by  Wrongful  Act,  5,  948;  Evi- 
dence,   5,    1344. 

CARRIERS,    5,    607. 

CARRYING  WEAPONS,  see  Constitutional 
Law,   5,   650;   Weapons,  6,   1876. 

CAR  TRUSTS,  see  Railroads,  6,  1194. 

CASE,  ACTION   ON,   5,   555. 

CASE  AGREED,  see  Appeal  and  Review,  5, 
171;  Submission  of  Controversy,  6,  1580. 

CASE  CERTIFIED,  see  Appeal  asd  Review, 
5,    125,   146,    237. 

CASE  SETTLED,  see  Appeal  and  Review,  5, 
171. 

CASH,  see  Payment  and  Tender,  6,  987. 

CATCHING  BARGAIN,  see  Assignments,  5, 
279;  Estates  of  Decedents,  6,  1279;  Life 
Estates,  Reversions  and  Remainders,  6, 
462;  Fraud  and  Undue  Influence,  S,  1541. 

CAUSES  OF  ACTION  AND  DEFENSES,  5, 
566. 

CT!:METERIES,   5,  667. 

CENSUS  AND  STATISTICS,  6,  668. 

CERTIFICATE  OF  DOUBT,  see  Appeal  and 
Review,  5,  146;  Indictment  and  Prosecu- 
«on,  5,   1864. 

CERTIFICATES  OF  DEPOSIT,  see  Banking 
and  Finance,  5,  357;  Negotiable  Instru- 
ments, 6,  777. 

CERTIORARI,   5,    559. 

CHALLENGES,  see  Jury,  6,  326. 

CHAMBERS  AND  VACATION,  see  Courts,  5, 
870;  Judges,  6,  211. 

CHAMPERTY  AND   MAINTENANCE,    5,   665. 

CHANGE  OP  VENUE,  see  Venue,  etc.,  6, 
1811-1814. 

CHARACTER  EVIDENCE,  see  Indictment 
and  Prosecution,  5,  1820;  Witnesses,  6, 
1997. 

CHARITABLE  AND  CORRECTIONAL  IN- 
STITUTIONS, see  Asylums  and  Hospi- 
tals,  5,    301.     Compare   1   Curr.  L.    507. 

CHARITABLE    GIFTS,    5,    566. 

CHARTER  PARTY,  see  Shipping  and  Wftlct 
Traffic,  6,  1468. 

CHATTEL  MORTGAGES,  5,   67* 

CHATTELS,  see  titles  treating  of  various 
rights  in  personalty  other  than  choses 
in  action.  Distinction  between  chattels 
and  realty,  see  Property,  6,   1107. 

CHEATS,  see  False  Pretenses,  etc.,   5,  1417; 


iV 


TOPICAL  INDEX. 


Deceit,  5,  953;  Fraud,  etc.,  5,  1541,  and 
the  like. 

CHECKS,  see  Banking,  etc.,  5,  359;  Negotia- 
ble Instruments,  6,  777. 

CHILDREN,  see  Parent  and  Child,  6,  877; 
Infants,  6,  1;  Descent  and  Distribution, 
5,  995;  Wills,  6,  1880. 

CHINESE,  see  Aliens,  5,  98. 

CITATIONS,  see  Process,  6,  1078;  Estates  of 
Decedents,  5,  1183;  Appeal  and  Review, 
5,  151. 

CITIZENS,  5,  586. 

CIVIL.  ARREST,   5,   587. 

CIVIL  DAMAGE  ACTS,  see  Intoxicating  Liq- 
uors,  6,   204. 

CIVIL  DEATH,   see   Convicts,    5,   760. 

CTVUj  rights,  S,  589. 

CIVIL  SERVICE,  see  Officers  and  Public  Em- 
ployes, 6,  846. 

CLEARING  HOUSES,  see  Banking  and  Fi- 
nance, 5,  347. 

CliERKS  OP  COURT,  5,  590. 

CLOUD  ON  TITLE,  see  Covenants  for  Title, 

5,  875;  Quieting  Title,  6,  1186;  Vendors 
and   Purchasers,    6,    1781. 

CLUBS,    see    Associations    and    Societies,    5, 

292,  295. 
CODICILS,   see   Wills,   6,   1903. 
COGNOVIT,   see  Confession  of  Judgment,   5, 

608. 
COLLEGES  AND  ACADEMIES,  5,  593. 
COLLISION,  see  Shipping  and  Water  TraflOic, 

6,  1473. 

COLOR   OF  TITLE,  see  Adverse  Possession, 

5,  53. 

COMBINATIOIVS  AND  MONOPOI.IES,  5,   594. 

COMMERCE,  5,  599. 

COMMITMENTS,  see  Arrest  and  Binding 
Over,  5,  267;  Contempt,  5,  657;  Indict- 
ment and  Prosecution,  5,  1856;  Fines,  5, 
1424. 

COMMON  AND  PUBLIC  SCHOOLS,    1,   544. 

COMMON  LAW,  5,   607. 

COMMTTNITT  PROPERTY,  see  Husband  and 
Wife,    5,    1738. 

COMPARATIVE  NEGLIGENCE,  see  Negli- 
gence, 6,    764. 

COMPLAINT  FOR  ARREST,  see  Arrest  and 
Binding  Over,  5,   265. 

COMPLAINTS  IN   PLEADING,  see  Pleading, 

6,  1022. 

COMPOSITION  WITH  CREDITORS,  5,   608. 

COMPOUNDING   OFFENSES,   5,    608. 

CONCEALED  WEAPONS,  see  Weapons,  6, 
1877. 

CONCEALING  BIRTH   OR  DEATH,   5,    608. 

CONDEMNATION  PROCEEDINGS,  see  Emi- 
nent  Domain,   5,   1119,    1132. 

CONDITIONAL  SALES,  see  Chattel  Mort- 
gages, 5,  574;  Fraudulent  Conveyances, 
5,  1556;  Sales,  6,  1380. 

CONFESSION  AND  AVOIDANCE,  see  Plead- 
ing, 6,  1032. 

CONFESSION    OF    JUDGMENT,    5,    608. 

CONFESSIONS,  see  Indictment  and  Prosecu- 
tion,   5,    1822. 

CONFISCATION,  see  Constitutional  Law 
(Due  Process),  5,  640;  Fish  and  Game 
Laws,  5,  1428. 


CONFLICT   OF  LAWS,   5,    610. 

CONFUSION  OF   GOODS,   see  Accession  and 

Confusion  of  Property,  5,  12. 
CONNECTING   CARRIERS,   see   Carriers,    5, 

512;  Railroads,  6,  1194. 
CONSIDERATION,  see  Contracts,  5,  676. 
CONSOLIDATION   (of  actions),   see  Trial,   6, 

1731;  (of  corporations),  see  Corporations, 

5,  787. 
CONSPIRACY,    5,    617. 

CONSTABLES,    see   Sheriffs   and   Constables, 

6,  1459. 
CONSTITUTIONAL  LAW,  5,   619. 
CONSULS,  see  Ambassadors  and  Consuls,   5, 

113. 

CONTEMPT,  5,  650. 

CONTINUANCE  AND  POSTPONEMENT,  5, 
659. 

CONTRACT  LABOR  LAW,  see  Aliens,  5,  98. 

CONTRACTS,  5,  664;  and  see  Special  Article, 
3,   861. 

CONTRACTS  OF  AFFREIGHTMENT,  see 
Carriers;  5,  515;  Shipping  and  Water 
Traffic,  G,  1483. 

CONTRACTS  OF  HIRE,  see  Bailment,  S,  342. 

CONTRACTS  VOID  BECAUSE  INTERFER- 
ING WITH  THE  PUBLIC  SERVICE 
[Special  Article],  3,  861. 

CONTRIBUTION,   5,    751. 

CONTRIBUTORY  NEGLIGENCE,  see  Negli- 
gence, 6,  760. 

CONVERSION  AS  TORT,  5,  753. 

CONVERSION   IN    EQ,UITY,    5,   768. 

C(»NVICTS,  5,  760. 

COPYRIGHTS,   5,   761. 

CORAM  NOBIS  AND  CORAM  VOBIS,  see  Ap- 
peal and  Review,  5,  126.  The  various 
statutory  substitutes  for  the  remedy  by 
writ  Coram  Nobis  are  usually  considered 
as  part  of  the  law  of  judgments.  See 
Judgments,    6,    231,    240. 

CORONERS,   5,    763. 

CORPORATIONS,    5,    764. 

CORPSES  AND  BURIAL,  5,   841. 

CORPUS  DELICTI,  see  Criminal  Law,  5,  883; 
Indictment  and  Prosecution,  5,  1828. 

CORROBORATIVE  EVIDENCE,  see  Indict- 
ment and  Prosecution,  5,  1826,  1828; 
Witnesses,  6,  2003;  Trial  (exclusion  of 
cumulative    evidence),    6,    1735;    Divorce, 

5,  1033;  Seduction,  6,  1440:  Rape,  6,  1244. 

COSTS,  5,  842;  and  see  Special  Article,  3,  954. 

COSTS  IN  THE  CIRCUIT  COURT  OF  AP- 
PEALS [Special  Article],  3,  954. 

COUNTERFEITING,    5,    857. 
COUNTIES,   5,   857. 

COUNTS  AND  PARAGRAPHS,  see  Pleading, 

6,  1022. 

COUNTY  COMMISSIONERS  OR  SUPERVI- 
SORS, see  Counties,  5,  859;  Highways 
and  Streets,  5,  1660;  Towns;  Townships 
e,  1709. 

COUNTY  SEAT,   see  Counties,   5,   858. 

COUPLING  CARS,  see  Master  and  Servant 
(Injuries  to  servants),  6,  547;  Railroads 
(statutory  regulations),  6,  1208. 

COUPONS,  see  Bonds,  5,  422;  Municipal 
Bonds,  6,  704,  and  titles  relating  to  pub- 
lic or  private  corporations  which  cus- 
tomarily issue  bonds   (interest  coupons); 
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Negotiable  Instruments,  6,  777;  Carriers 
(coupon  tickets),  5,  533;  Corporations. 
K,  826. 

COURT  COMMISSIONERS,  see  Courts,  5, 
870;   Judges,   6,   209. 

COURTS,   5,    870. 

COVENAIVT,  ACTION  OP,  5,   875. 

COVENANTS,  see  titles  relating  to  instru- 
ments, wherein  covenants  a.re  embodied. 
e.  e..  Contracts,  9,  664;  Deeds  of  Convey- 
ance, 5,  974;  Landlord  and  Tenant 
(leases),  6,  351;  Vendors  and  Purchasers 
(land  contracts),  fi,  1791;  see  Buildings, 
etc.    (covenants  restrictive),  5,  488. 

COVENANTS   FOR  TITL.B,   5,   875. 

COVERTURE,  see  Husband  and  Wife,  5, 
1731. 

CREDIT  INSURANCE,  see  Indemnity,  5, 1777; 
Insurance,   6,   69. 

CREDITORS'   SUIT,   5,   880. 

CRIMINAL,  CONVERSATION,  see  Husband 
and  Wife  (civil -liability),  5,  1751;  Adul- 
tery (crime),  5,  45;  Divorce  (ground), 
5,    1028. 

CRIMINAL,  IiA-W,  5,  883. 

CRIMINAL  PROCEDURE,  see  Indictment 
and   Prosecution,    5,    1790. 

CROPS,  see  Agriculture,  5,  95;  Emblements 
and  Natural  Products,  5,  1096;  Landlord 
and  Tenant  (renting  for  crops),  6,  373; 
Chattel  Mortgages  (mortgages  on  crops). 
5,   575. 

CROSS  BILLS  AND  COMPLAINTS,  see  Equi- 
ty, 5,  1166;  Pleading,  6,  1039. 

CROSSINGS,  see  Highways  and  Streets,  5, 
1665;  Railroads,   6,   1208,   1217. 

CRUEL  AND  UNUSUAL- PUNISHMENTS,  see 
Constitutional  Law,  S,  646;  Criminal 
Law,   5,    891. 

CRUELTY,  see  Animals,  5,  120;  Divorce,  5, 
1029;  Infants,  6,  1;  Parent  and  Child,  6, 
877. 

CUMULATIVE  EVIDENCE,  see  Trial  (recep- 
tion and  exclusion  of  evidence),  6,  1735; 
New  Trial,  etc.  (newly  discovered  cumu- 
lative evidence),  6,  803. 

CUMULATIVE  PUNISHMENTS,  see  Criminal 
Law,  5,  891. 

CUMULATIVE  VOTES,  see  Corporations,  5, 
764. 

CURATIVE  ACTS,  see  Statutes,  6,   1546. 

CURTESY,  5,   893. 

CUSTOMS  AND  USAGES,  5,  894. 

CUSTOMS  I,A-WS,  5,  897. 

D. 

DAMAGES,  5,  904.  See  Special  Article,  Men- 
tal Suffering,  6,  629. 

DAMNUM  ABSQUE  INJURIA,  see  Causes  of 
Action,  etc.,  5,  555;  Torts,  6,  1700;  com- 
pare Negligence,  6,  748. 

DAMS,  see  Navigable  Waters,  6,  742;  Ripa- 
rian Owners.  6,  1313;  Waters  and  Wa- 
ter  Supply,   6,   1854. 

DATE,  see  titles  treating  of  the  various  in- 
struments as  to  the  necessity  and  effect 
of  a  date;  see  Time,  6,  1697,  as  to  com- 
putation. 

DATS,  see  Holidays,  5,  1688;  Sunday,  6,  1584; 
Time,  6,   1697. 

DEAD  BODIES,  see  Corpses  and  Burial,  5, 
841. 

DEAF  MUTES,  5,  944. 


DEATH  AND  SURVIVORSHIP,  5,   944. 

DEATH  BY  WRONGFUL  ACT,  5,  945. 

DEATH  CERTIFICATES,  see  Census  and 
Statistics,  5,  558;  Fraternal,  etc..  Asso- 
ciations, 5,  1537;  Insurance,  6,  69. 

DEBENTURES,  see  Corporations,  5,  826; 
Railroads,   6,   1206. 

DEBT,  see  titles  descriptive  of  the  various 
instruments  and  agreements  predicated 
on  debt  or  evidencing  debt  (Accounts 
Stated,  etc.,  5,  25;  Contracts,  S,  664; 
Bonds,  5,  422;  Negotiable  Instruments, 
6,  777;  Chattel  Mortgages,  S,  574;  Mort- 
gages, 6,  681;  Implied  Contracts,  5,  1756, 
and  the  like),  also  titles  relating  to  pro- 
ceedings for  liquidation  of  affairs  of 
persons  or  corporations  (Bankruptcy,  5, 
367;  Assignments  for  Benefit  of  Credit- 
ors, 5,  286;  Corporations,  5,  764; 
Estates  of  Decedents,  S,  1217;  Part- 
nership, 6,  911,  and  the  like),  titles  re- 
latirig  to  transfer  or  discharge  of  debt 
(Assignments,  5,  279;  Accord  and  Satis- 
faction, 5,  14;  Novation,  6,  826;  Releases, 
6,  1286,  and  titles  relating  to  specific 
kinds  of  debt  or  security),  also  titles  de- 
scriptive of  remedies  for  collection  of 
debts  (Assumpsit,  5,  297;  Creditors' 
Suit,  5,  880;  Forms  of  Action,  5,  1517, 
and  code  remedies  as  applied  in  substan- 
tive titles  already  enumerated),  also 
titles  relating  to  corporations  or  asso- 
ciated persons,  or  to  classes  of  persons 
not  sui  juris  (Associations,  etc.,  5,  292; 
Partnership,  6,  911;  Corporations,  S,  764; 
Infants,  6,  3;  Husband  and  Wife,  5, 
1731;  Insane  Persons,  6,  36;  Guardian- 
ship, 5,  1603;  Trusts,  6,  1736,  and  the 
like). 

DEBT,   ACTION   OP,   5,   953. 

DEBTS  OF  DECEDENTS,  see  Estates  of  De- 
cedents,  5,  1217. 

DECEIT,  5,  953. 

DECLARATIONS,  see  Evidence,  5,  1335; 
Pleading,  6,  1022. 

DECOY  LETTERS;  see  Postal  Law,  6,  1074. 

DEDICATION,  5,  959. 

DEEDS  OP  CONVEYANCE,  5,  964. 

DEFAUI>TS,   5,  982. 

DEFINITE  PLEADING,  see  Pleading,  6,  1008; 
Equity,    5,   1161. 

DEL  CREDERE  AGENCY,  see  Agency,  5,  89; 
Factors,    5,   1411. 

DEMAND,  see  titles  treating  of  particular 
rights  or  remedies  of  "which  demand  may 
be  an  element.  Compare  Payment  and 
Tender,  6,  987;  Payment  into  Court,  6, 
994. 

DEMURRAGE,  see  Carriers,  5,  526;  Shipping 
and  Water  Traffic,  6,  1487. 

DEMURRERS,  see  Pleading,  6,  1034;  Equity, 

5,  1167. 

OEMURRER  to   EVIDENCE,   see   Directing 

Verdict,   etc.,  5,  1010. 
DEPARTURE,       see      Pleading,       6,       1008, 
DEPOSITIONS,   5,   988. 
DEPOSITS,    see   Warehousing   and   Deposits, 

6,  1834;   Banking,   etc.,  5,  355-362;   Pay- 
ment into  Court,  6,  9&4. 

DEPUTY,  see  Officers  and  Public  Employes, 
e,  841,  also  titles  relating  to  particular 
offices  as  Sheriffs,  etc.,  6,  1461. 

DESCENT   AND  .DISTRIBUTION,   5,   995. 

DETECTIVES,    see    Municipal    Corporations 
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(police  organizations),  6,  719;  Offlcers 
and  Public  Employes,  6,  s41;  Licenses 
(private  detectives),  6,  436,  and  as  to 
tiieir  credibility  as  witnesses,  see  Wit- 
nesses, e,  1978;  Divorce,  5,  1025. 

DETERMINATION  OF  CONPLiICTING 

CLAIMS  TO  REALTY,  see  Quieting  Title, 
6,   1183. 

DETINUE,   5,   1003. 

DEVIATION,  see  Carriers,  5,  507;  Shipping 
and  Water  Traffic,  e,  1464. 

DILATORY  PLEAS,  see  Abatement  and  Re- 
vival,  5,   1;   Pleading,   6,   1008. 

DIRECTING  VERDICT  AND  DEMITRRER 
TO  EVIDENCE,  5,  1004. 

DISCLAIMERS,  see  Causes  of  Action  and  De- 
fenses, 5,  555;  Costs,  5,  847;  Pleading, 
6,  1008. 

DISCONTINUANCE,  DISMISSAIi  AND  NON- 
SUIT, S,   1011. 

DISCOVERY  AND  INSPECTION,  5,  1019. 

DISCRETION,  see  articles  treating  of  pro- 
cedure or  relief  resting  in  discretion. 
Review  or  control  of  discretion,  see  Ap- 
peal and  Review,  5,  219;  Mandamus,  6, 
496;  Prohibition,  Writ  of,  6,  1102;  Cer- 
tiorari. 5,  559. 

DISFRANCHISEMENT,  see  Elections,  5, 
1065. 

DISMISSAL  AND  NONSUIT,  see  Discontinu- 
ance, etc.,  5,  1011. 

DISORDERLY   CONDUCT,   5,   1023. 

DISORDERLY    HOUSES,   5,    1025. 

DISSOLUTION,  see  Corporations,  5,  786; 
Partnership,    6,    935.  ' 

DISTRESS,  see  Landlord  and  Tenant,  6,  381. 

DISTRICT  ATTORNEYS,  see  Attorneys  and 
Counselors,    5,    334. 

DISTRICT  OF  COLUMBIA,  see  Territories 
and  Federal  Possessions,  6,  1696. 

DISTURBANCE  OF  PUBLIC  ASSEMBLAGES, 

5,  1025. 

DITCHES,  see  Sewers  and  Drains,  6,  1448; 
Waters  and  Water  Supply,  6,  1861-1863; 
Ditch  and  Canal  Rights  [Special  Article], 
3,    1112. 

DIVIDENDS,  see  Corporations,  5,  794;  Bank- 
ruptcy, 5,  399;  Assignments,  etc.,  5,  290; 
Insolvency,   6,   38. 

DIVISION  OF  OPINION,  see  Appeal  and  Re- 
view, 5,  237;  Judgments,  6,  223;  Stare 
Decisis,  6,   1510. 

DIVORCE,  5,  1026. 

DOCKETS,  CALENDARS  AND  TRIAL  LISTS, 

6,  1039. 

DOCUMENTS  IN  EVIDENCE,  see  Evidence, 
5,  1342;  Indictment  and  Prosecution,  5, 
1826. 

DOMICILE,  5,   1041.  . 

DOWER,  g,   1043. 

DRAINS,  see  Sewers  and  Drains,  6,  1448; 
Waters  and  Water  Supply,  6,  1849-1854; 
Public  Worlcs,  etc.,  6,  1143. 

DRUGS;  DRUGGISTS,  see  Medicine  and  Sur- 
gery, e,  628;  Poisons,  4,  1060. 

DRUNKENNESS,  see  Intoxicating  Liquors,  6, 
208;  Habitual  Drunkards,  Z,  159;  Incom- 
petency, 5,  1775. 

DUELING.  No  cases  have  been  found  dur- 
ing the  period  covered,  see  3,  1147. 


DUE   PROCESS,   see   Constitutional  Law,    5, 

640. 
DUPLICITY,  see  Pleading,  6,  1008. 
DURESS,   5,   1047. 
DYING    DECLARATIONS,    see   Homicide,    5, 

1719. 

E, 

EASEMENTS,  5,   1048. 

ECCLESIASTICAL  LAW,  see  Religious  So- 
cieties, 6,   1289. 

BIGHT-HOUR  LAWS,  see  Master  and  Serv- 
ant, 6,  524;  Constitutional  Law,  5,  632; 
Public  Works,  etc.,  6,  1155;  Offlcers  and 
Public  Employes,  6,  841. 

EJECTMENT  (and  Writ  of  Entry),  5,  1056. 

ELECTION  AND  ■WAIVER,  5,  1078. 

ELECTIONS,  5,  1065. 

ELECTRICITY,  5,  1086. 

ELEVATORS,  see  Buildings,  etc.,  5,  492; 
Carriers,  5,  508; .  Warehousing  and  De- 
posits, 6,  1834. 

EMBEZZLEMENT,    5,    1093. 

EMBLEMENTS  AND  NATURAL  PRODUCTS, 
S,   1096. 

EMBRACERY,   5,   1097. 

EMINENT  DOMAIN,  5,  1097;  see  Special  Ar- 
ticle,   3,    1112. 

EMPLOYER'S  LIABILITY,  see  Master  and 
Servant,  6,  526. 

ENTRY,  WRIT  OP,  see  Ejectment,  etc.,  5, 
1056. 

EQUITABLE  ASSIGNMENTS,  see  Assign- 
ments, 5,  282. 

EQUITABLE  ATTACHMENT,  see  Attach- 
ment, 5,  302. 

EQUITABLE  DEFENSES,  see  Equity,  5, 
1144. 

EQ,UITY,  5,  1144. 

ERROR  CORAM  NOBIS,  see  Judgments,  6, 
231,   240. 

ERROR,  WRIT  OF,  see  Appeal  and  Review, 

5,  124. 

ESCAPE  AND  RESCUE,  5,  1179. 

ESCHEAT,  S,  1180. 

ESCROWS,   5,    1181. 

ESTATES  OP  DECEDENTS,  5,  1183. 

ESTATES  TAIL,  see  Real  Property,  6,  1249. 

ESTOPPEL,  5,   1285. 

EVIDENCE,   5,   1301. 

EXAMINATION  BEFORE  TRIAL,  see  Dis- 
covery and  Inspection,   5,  1020. 

EXAMINATION  OP  WITNESSES,  5,   1371. 

EXCEPTIONS  AND  OBJECTIONS,  see  Sav- 
ing Questions  for  Review,  6,  1385;  Equi- 
ty, S,   1170;   Masters  and  Commissioners 

6,  609;  Reference,  6,  1275;  Trial,  6,  17'33. 
EXCEPTIONS,  BILL  OF,  see  Appeal  and  Re- 
view,  5,  166. 

EXCHANGE  OP  PROPERTY,  5,  1382. 

EXCHANGES  AND  BOARDS  OP  TRADE,  6, 
1383. 

EXECUTIONS,  5,  1384.  See,  also.  Civil  Ar- 
rest, 5,  588. 

EXECUTORS  AND  ADMINISTRATORS,  see 
Estates  of  Decedents,  5,  1183. 

EXEMPLARY  DAMAGES,  see  Damages  5, 
906. 

EXEMPTIONS,  5,  1400.  See,  also.  Home- 
steads, 5,  1689. 
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EXHIBITIONS   AND   SHOWS,  5,   1405. 
EXHIBITS,  see  Pleading,  6,  1018;  Equity,  B, 

1144;    Trial    (reception    of    evidence),    6, 

1733;   Appeal   and   Review    (inclusion   in 

record),  5,  161. 
EXONERATION,     see     Guaranty,     5,      1596; 

Suretyship,   6,   1597;  Indemnity,  5,   1777; 

Marshaling  Assets,   etc.,   6,   520;   Estates 

of  Decedents,   5,   1229. 
EXPERIMENTS,  see  Evidence,  5,  1365. 
EXPERT  EVIDENCE,  see  Evidence,  5,  1353. 
EXPLOSIVES      AND      INFLAMIMABLES,      5, 

1405. 

EX  POST  FACTO  LAWS,  see  Constitutional 
Law,  5,  646;  Criminal  Law,  5,  892. 

EXPRESS  COMPANIES,  see  Carriers,  5,  507; 
Railroads,  6,  1194;   Corporations,   6,  764. 

EXTORTION,  5,  1407.  See,  also.  Blackmail, 
5,   422;   Threats,  6,  1697. 

EXTRADITION,   5,   1407. 

F. 

FACTORS,    5,   1411. 

FACTORS'  ACTS,  see  Factors,  5,  1411; 
Pledges,  6,  1065;  Sales,  6,  1378. 

FALSE    IMPRISONMENT,    5,    1413. 

FALSE  PERSONATION,   5,   1415. 

FALSE  PRETENSES  AND  CHEATS,  5,  1416. 

FALSE  REPRESENTATIONS,  see  Deceit,  5, 
954;  Fraud  and  Undue  Influence,  5, 
1541;  Estoppel,  S,  1288;  Sales  (warran- 
ties), 6,  1341;  Insurance  (warranties), 
G,  91,  117,  and  all  contract  titles. 

FALSIFTTINa  RECORDS,  see  Records  and 
Piles,    6,    1269. 

FAMILY  SETTLEMENTS,  see  Estates  of  De- 
cedents, 5,  1281. 

FEDERAL  PROCEDURE,  see  Admiralty,  5, 
35;   Appeal   and   Review,    S,   121;   Courts, 

5,  870;  Equity,  5,  1144;  Jurisdiction,  6, 
267;  Removal  of  Causes,  6,  1292.  Con- 
sult the  particular  titles  treating  of  that 
matter  of  procedure  under  investigation. 

FELLOW  SERVANTS,  see  Master  and  Serv- 
ant,  6,   553. 

FENCES,  5,  1420.  See,  also.  Adjoining  Own- 
ers, 5,  33. 

FERRIES,   5,   1422. 

FIDELITY  INSURANCE,  see  Insurance,  6, 
69. 

FILINGS,  see  Pleading,  6,  1058;  Notice  and 
Record  of  Title,  6,  819;  Records  and 
Files,  6,  1269,  and  titles  treating  of  mat- 
ters in  respect  of  which  papers  are  or 
may  be  filed. 

FINAL  JUDGMENTS  AND  ORDERS,  see  Ap- 
peal and  Review,  5,  130. 

FINDING  LOST  GOODS,  see  Property,  6, 
1108. 

FINDINGS,  see  Verdicts  and  Findings,  6, 
1814. 

FINES,   5,  1424. 

FIRES,   5,    1424. 

FISH  AND  GAME  LAAVS,  5,  1426. 

FIXTURES,  5,  1431. 

FIXTURES  AS  BETWEEN  LANDLORD  AND 
TENANT  [Special  Article],  6,  388. 

FOLIOING  PAPERS,  see  Motions  and  Orders, 

6,  702;  Pleading,   6,  1008. 
FOOD,    5,    1436. 

FORCIBLE  ENTRY  AND  UNLAWFUL  DE- 
TAINER, 5,  1437. 

FORECLOSURE  OF  MORTGAGES  ON  LAND, 
5,  1441. 


FOREIGN  CORPORATIONS,  5,  1470. 

FOREIGN  CORPORATIONS  TO  DO  BUSI- 
NESS OUTSIDE  OF  DOMICILE  [Special 
Article],  3,  1469. 

FOREIGN  JUDGMENTS,   5,  1483. 

FOREIGN  LAWS,  see  Conflict  of  Laws,  5, 
610;  Evidence,  5,  1301. 

FORESTRY  AND  TIMBER,  5,  1489. 

FORFEITURES,  see  Penalties  and  F'orfei- 
ures,    6,    996. 

I'ORGERY,    5,    1498. 

FORMER   ADJUDICATION,    5,    1502. 

FORMER  CONVICTION  OR  ACQUITTAL, 
see  Criminal  Law,  5,  889. 

FORMER  DETERMINATION  OF  TITLE  IN 
DISTRIBUTION  DECREES  [Special  Ar- 
ticle], 3,  1489. 

FORMS    OP    ACTION,    5,    1517. 

FORNIC.ITION,  5,  1518. 

FORTHCOMING  AND  DELIVERY  BONDS, 
see  Attachment,  5,  311;  Executions,  6, 
1390;   Replevin,   6,   1305. 

FORWARDERS,  see  Carriers,  5,  516. 

FRANCHISES,   5,    1518. 

FRATERNAL  MUTUAL  BENEFIT  ASSOCIA- 
TIONS, 5,  1523.  See  Special  Article,  By- 
Laws — Amendment  as  Affecting  Exist- 
ing Membership  Contracts,  5,  496. 

FRAUD  AND  UNDUE  INFLUENCE,  5,  1541. 

FRAUDS,    STATUTE    OF,    5,    1550. 

FRAUDULENT    CONVEYANCES,    5,    1556. 

FREEMASONS,  see  Associations  and  Socie- 
ties, 5,  292;  Fraternal  Mutual  Benefit 
Associations,    5,    1523. 

FRIENDLY  SUITS,  see  Causes  of  Action,  etc., 

5,  555;  Pleading,  6,  1008;  Appeal  and  Re- 
view,   5,   124. 

FRIEND  OP  THE  COURT,  see  Amicus  Cu- 
riae,   5,   113. 

FUNDS  AND  DEPOSITS  IN  COURT,  see  Pay- 
ment   into   Court,    6,    994. 

FUTURE    ESTATES,    see   Life    Estates,    etc., 

6,  460. 

G. 

GAMBLING  CONTRACTS,  5,  1571. 
GAME    AND    GAME    LAWS,    see    Fish    and 
Game  Laws,  5,  1426. 

GAMING,  see  Betting  and  Gaming,  B,  417; 
Gambling  Contracts,   B,  1671. 

GAMING  HOUSES,  see  Betting  and  Gaming, 

5,  419;   Disorderly  Houses,  5,  1025. 

GARNISHMENT,  B,   1574. 

GAS,  B,  1584. 

GENERAL  AVERAGE,  see  Shipping  and  Wa- 
ter Traffic,   6,   1493. 

GENERAL    ISSUE,     see    Pleading,    6,     1059. 

GIFTS,  B,  1587. 

GOOD  WILL,   B,  1590. 

GOVERNOR,  see  States,  6,  1517;  Oflloers  and 
Public  Employes,   6,   841. 

GRAND  JURY,  B,  1591. 

GROUND  RENTS,  see  Landlord  and  Tenant, 

6,  372. 
GUARANTY,  B,  1596. 

GUARDIANS       AD       LITEM       AND       NEXT 

FRIENDS,    B,    1601. 
GUARDIANSHIP,  B,  1603. 
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H. 

HABBAS  .  CORPUS    (AND    REPLBGIANDO), 

e,  1615. 

HABITtJAt  DRUWKARDS.  No  cases  have 
been  found  during  the  period  covered  by 
volume  5.     See  a,  159. 

HABITUAI.  OFFENDERS.  No  cases  have 
been  found  during  the  period  covered. 

HANDWRITING,  PROOF  uF,  see  Evidence, 
6,  1345. 

HARBOR  MASTERS,  see  Navigable  Waters, 
e,  742;  Shipping  and  Water  Traffic,  6, 
1464. 

HARMLESS  AND  PREJUDICIAI,  ERROR,  S, 
1620. 

HAWKERS  AND  PEDDLERS,  see  Peddling, 
6,    995. 

HEAIiTH,    5,    1641. 

HEARING,  see  Appeal  and  Review,  5,  209; 
Equity,  5,  1174;  Motions  and  Orders,  6, 
703;   Trial,   6,   1731. 

HEARSAY,  see  Evidence,  5,  1328;  Indict- 
ment and   Prosecution,    5,   1820. 

HEIRS,  DEVISEES,  NEXT  OP  KIN  AND 
LEGATEES,  see  Descent  and  Distribu- 
tion, 5,  995;  Estates  of  Decedents,  5, 
1183;    Wills,    6,    1880. 

HERD  LAWS,   see  Animals,   5,   118. 

HIGHWAYS  AND  STREETS,  5,  1645. 

HOLIDAYS,    5,    1688. 

HOMESTEADS,  5,  1689. 

HOMICIDE,    5,    1702. 

HORSE  RACING,  see  Betting  and  Gaming,  5, 
419. 

HORSES,  see  Animals,  5,  120;  Sales  (war- 
ranty),  6,   1341. 

HOSPITALS,  see  Asylums  and  Hospitals,  5, 
301. 

HOUSES  OP  REFUGE  AND  REFORMATO- 
RIES, see  Charitable,  etc..  Institutions, 
1,  507. 

HUSBAND    AND   WIFE,    5,    1731. 

I. 

ICE,  see  Riparian  Owners,  6,  1313;  Waters 
and  Water  Supply,  6,  1848. 

ILLEGAL  CONTRACTS,  see  Implied  Con- 
tracts,  5,   1756;  Contracts,   5,   684. 

IMMIGRATION,  see  Aliens,  5,  98;  Domicile, 
5,   1041. 

IMPAIRING  OBLIGATION  OP  CONTRACT, 
see  Constitutional  Law,   5,    637. 

IMPEACHMENT,  see  Officers,  etc.,  6,  841; 
Witnesses,  6,  1992;  Examination  of  Wit- 
nesses,   S,    1377. 

IMPLIED    CONTRACTS,    5,    1766. 

IMPLIED  TRUSTS,  see  Trusts,  6,  1743;  4, 
1755. 

IMPLIED  WARRANTIES,  see  Sales,  6,  1343. 

IMPOUNDING,   see  Animals,   5,    118. 

IMPRISONMENT  FOR  DEBT,  see  Civil  Ar- 
rest, 5,  587;  Constitutional  Law,  5,  633. 

IMPROVEMENTS,  see  Accession  and  Confu- 
sion of  Property,  5,  12;  Ejectment,  etc., 

5,  1064;  Implied  Contracts,  5,  1763; 
Landlord  and  Tenant,   6,   361;  Partition, 

6,  897;  Public  Works  and  Improve- 
ments, 6,  1143;  Trespass  (to  try  title), 
6,    1729. 


INCEST,   S,    1774. 
INCOMPETENCY,  6,   1775. 

INDECENCY,     LEWDNESS     AND     OBSCEN- 
ITY,   S,   1776. 
INDEMNITY,  5,  1777. 

INDEPENDENT  CONTRACTORS,  5,   1782. 
INDEPENDENT       CONTRACTORS       UNDER 
EMPLOYERS'  LIABILITY  ACTS   [Special 
Article],  3,  1704. 
INDIANS,   5,    1785. 

INDICTMENT  AND  PROSECUTION,  5,  1790. 
INDORSING  PAPERS,   see  Motions   and   Or- 
ders,  e,   702;  Pleading,  6,   1008. 
INFAMOUS    CRIMES,    see    Criminal   Law,    6, 
886;  Indictment  and  Prosecution,  5,  1795; 
Witnesses,   6,   1977,    1999. 
INFANTS,   e,    1. 

INFORMATIONS,  see  Indictment  and  Prose- 
cution   (accusation    of    crime),    5,    1795; 
Quo   Warranto,    6,.  1193. 
INFORMERS,  see  Penalties  and  Forfeitures, 

6,    996. 
INJUNCTION,  6,   6. 
INNS,       RESTAURANTS       AND        LODGING 

HOUSES,  6,   31. 
INQUEST   OF    DAMAGES,    see    Damages,    5, 
943;    Defaults,    5,    987;    Equity,    5,    1144; 
Judgments,    6,    214;    Trial,    6,    1731. 
INQ.UEST   OP   DEATH,  6,    33. 
INSANE   PERSONS,   6,    34. 
INSOLVENCY,  6,   38. 
INSPECTION,  see  Discovery  and  Inspection, 

5,  1019. 
INSPECTION  LAWS,  6,   42. 
INSTRUCTIONS,    6,    43,    see    Special   Article, 
Additional     Instructions     after     Retire- 
ment,  4,  1718. 
INSURANCE,    6,     69;    See    Special    Articles, 
Proximate  Cause  in  Accident  Insurance, 

4,  232;   Assignability   of  Life   Insurance 
Policies,  4,  235. 

INTEREST,   6,    157. 

INTERNAL   REVENUE   LAWS,  6,   161. 

INTERNATIONAL   LATir,    6,    163. 

INTERPLEADER,  6,   163. 

INTERPRETATION,  see  titles  treating  of 
the  various  writings  of  which  an  inter- 
pretation is  sought,  as  Contracts,  5,  698. 

INTERPRETERS,  see  Examination  of  Wit- 
nesses, 5,  1372. 

INTERSTATE    COMMERCE,    see    Commerce, 

5,  599.     Compare  Carriers,  5,  507. 
INTERVENTION,    see    Parties,    6,    894. 
INTOXICATING   LIQUORS,    «,    165. 
INTOXICATION,   see  Incompetency,   5,   1776; 

Intoxicating  Liquors,  6,  208. 

INVENTIONS,   see  Patents,   6,   952,   970. 

INVESTMENTS,  see  Estates  of  Decedents,  S, 
1202;  Trusts,  6,  1756;  also  as  to  invest- 
ment institutions,  see  Banking  and  Fi- 
nance,  5,    347. 

IRRIGATION,  see  Waters  and  Water  Supply, 
e,  1856,  1865;  Riparian  Owners,  6,  1313; 
also  see   Special  Article,   3,  1112. 

ISLANDS,  see  Boundaries,  5,  432;  Navigable 
Waters,  6,  742;  Waters  and  Water  Sup- 
ply, e,  1848;  Riparian  Owners,  «,  1315. 

ISSUE,   see   Wills    (interpretation),    6,    1932. 
ISSUES  TO  JURY,  see  Equity,  5,  1144;  Jury, 

6,  316. 
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IX 


JEOFAIL,,  see  Harmless  and  Prejudicial  Er- 
ror, 5,  1620;  Pleading,  6,  1039  et  seq.,  and 
like  titles. 

JEOPARDY,  see  Criminal  Law,  5,  889;  In- 
dictment and  Prosecution,  5,  1810. 

JETTISON,  see  Shipping,  etc.,  6,  1464. 

JOINDER  OF  CAUSES,  see  Pleading,  6,  1024. 

JOINT    ADVENTURES,  6,  208. 

JOINT  EXECUTORS  AND  TRUSTEES,  see 
Estates  of  Decedents,  5,  1183;  Trusts,  6, 
1736. 

JOINT  LIABILITIES  OR  AGREEMENTS,  see 
Contracts,  5,  710,  and  like  titles;  Torts, 
6,   1700. 

JOINT  STOCK  COMPANIES,  6,  209. 

JOINT   TENANCY,   see   Tenants   in   Common 

and  Joint  Tenants,   6,   1686. 
JUDGES,  6,  209. 

JUDGMENT  NOTES,  see  Confession  of  Judg- 
ment, 5,  608. 

JUDGMENTS,  6,   214. 

JUDICIAL  NOTICE,  see  Evidence,  5,  1302; 
Pleading,   6,    1008. 

JUDICIAL,   SAXES,  6,   260. 

JURISDICTION,  6,  267. 

JURY,  e,  316. 

JUSTICES  OK  THE  PEACE,  6,   331. 

JUSTIFICATION,  EXCUSE,  AND  MITIGA- 
TION OP  LIBEL,  AND  SLANDER  [Spe- 
cial  Article],    6,    430. 

K. 

KIDNAPPING,  6,   344. 

L. 

LABELS,  see  Commerce  (unlabeled  goods), 
5,   602;   Food   (unlabeled  food  products), 

5,  1436;  Trade  Marks  and  Trade  Names. 
e,    1713. 

LABOR  UNIONS,  see  Trade  Unions,  6,  1719; 
Associations  and  Societies,  5,  292;  Con- 
spiracy  (boycotting),  S,  617;  Injunction, 

6,  6. 

LACHES,  see  Equity,  6,  1155. 

LAKES  AND  PONDS,  see  Navigable  Waters 
6,  742;  Waters  and  Water  Supply,  6, 
1848. 

LANDLORD  AND  TENANT,  6,  345.  See  Spe- 
cial Article,  Fixtures  of  Tenants,  6,  388. 

LAND  PATENTS,  see  Public  Lands,  6,  1126. 

LARCENY,  e,   402. 

LASCIVIOUSNESS,  see  Indecency,  Lewdness 
and  Obscenity,  5,  1779. 

LATERAL  RAILROADS,  see  Eminent  Do- 
main,   1,    1002;    Railroads,    6,    1194. 

LATERAL  SUPPORT,  see  Adjoining  Owners, 
6,  34. 

LAW  OF  THE  CASE,  see  Appeal  and  Re- 
view,  5,  242. 

LAW  OF  THE  ROAD,  see  Highways  and 
Streets,   5,   1668. 

LEASES,  see  Landlord  and  Tenant,  6,  345; 
Bailment  (hiring  of  chattels),  5,  342; 
Sales  (conditional  sale  and  lease),  6, 
1380. 

LEGACIES  AND  DEVISES,  see  Estates  of 
'  Decedents,  5,  1262;  Wills,  6,  1929,  et 
seq. 

LEGAL  CONCLUSIONS,  see  Pleading,  .6,  1008. 

LEGATEES,  see  Estates  of  Decedents,  5, 
1262;    Wills,    6,    1943. 


LETTERS,  see  Postal  Law,  6,  1072;  Evidence 
(letters  as  evidence),  5,  1342;  Contracts 
(letters  as  offer  and  acceptance),  5,  673. 

LETTERS  OP  CREDIT,  see  Banking  and  Fi- 
nance, 5,  358;  Negotiable  Instruments,  6, 
777. 

LEVEES,  see  Waters  and  Water  Supply,  6, 
1854;   Nevigable  Waters,  6,  742. 

LEWDNESS,  see  Indecency,  Lewdness  and 
Obscenity,  5,  1776. 

LIABILITY  OF  MASTER  FOR  ASSAULT  BY 
SERVANT    [Special   Article],    5,  275. 

LIBEL  AND  SLANDER,  6,  414.  See  Special 
Article,   Justification,   6,   430. 

LICENSES,   6,    436. 

LICENSES  TO  ENTER  ON  LAND,  6,  449. 

LIENS,  6,  451.  Particular  kinds  of  liens 
usually  accorded  a  separate  treatment 
are  excluded  to  topics  like  Chattel  Mort- 
gages, 5,  581;  Judgments,  6,  250;  Mort- 
gages, e,   695;   Taxes,   6,   1633. 

LIFE  ESTATES,  REVERSIONS  AND  RE- 
MAINDERS, 6,   460. 

LIFE  INSURANCE,  see  Fraternal  Mutual 
Benefit  Ass'ns,   5,  1523;  Insurance,  6,  69. 

LIGHT  AND  AIR,  see  Adjoining  Owners,  5, 
33;  Basements,  5,  1048;  Injunction,  6, 
20;   Nuisance,  6,    829. 

LIMITATION   OF   ACTIONS,  6,    465. 

LIMITEt)  PARTNERSHIP,  see  Partnership, 
6,    949;    Joint   Stock   Companies,    6,    209. 

LIQUIDATED  DAMAGES,  see  Damages,  S, 
905;    Penalties    and    Forfeitures,    6,    996. 

LIS  PENDENS,  6,  484. 

LITERARY  PROPERTY,  see  Property,  6, 
1107;   Copyrights,   5,   762. 

LIVERY  STABLE  KEEPERS,  see  Animals, 
5,  113;  Bailment,  5,  342;  compare  Health, 
5,  1641;  Licenses,  6,  436;  Nuisance,  6,  829. 

LIVE  STOCK  INSURANCE,  see  Insurance,  6, 
69. 

LLOYD'S,  see  Insurance,  G,  69. 

LOAN  AND  TRUST  COMPANIES,  see  Bank- 
ing and  Finance,  5,  356;  Corporations,  5, 
764. 

LOANS,  see  Bailment,  5,  342;  Banking  and 
Finance,  5,  363;  Implied  Contracts,  5, 
1764;  Mortgages,  6,  681;  Usury,   6,   1775. 

LOCAL  IMPROVEMENTS  AND  ASSESS- 
MENTS, see  Public  Works  and  Improve- 
ments, 6,   1143. 

LOCAL  OPTION,  see  Intoxicating  Liquors,  6, 
170. 

LOGS  AND  LOGGING,  see  Forestry  and  Tim- 
ber, 5,  1490. 

LOST  INSTRUMENTS,  see  Restoring  Instru- 
ments and  Records,  6,  1311. 

LOST  PROPERTY,  see  Property,  6,  1108. 

LOTTERIES,  6,  487. 

M. 

MAIMING;  MAYHEM,  6,   489. 

MALICE,  see  Criminal  Law,  5,  885;  Homi- 
cide,   5,    1702;   Torts,   6,    1700. 

MALICIOUS  ABUSE  OF  PROCESS,  see  Pro- 
cess,   6,    1102. 

MALICIOUS    MISCHIEF,   6,    489. 

MALICIOUS  PROSECUTION  AND  ABUSE  OP 
PROCESS,  6,  490,  supplementing  special 
article,  4,   470. 

MANDAMUS,  6,   496. 

MANDATE,  see  Bailment,  5,  342;  Appeal  and 
Review,   5,   242. 
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MARINE  INSURANCE,  see  2,  792,  and  topic 

Shipping  and  Water  Traffic,  6,  1493. 
MARITIME  LIENS,  see  Shipping  and  Water 

Traffic,  6,  1467. 
MARKETS,    see    Municipal    Corporations,    6, 

726. 
MARKS,   see  Animals,   5,   120;  Commerce,  5, 

599;  Pood,  S,  1436;  Forestry  and  Timber, 

5,  1489;  Trade  Maries  and  Trade  Names, 

6,  1713. 
marriage:,  6,  61S. 

MARRIAGE  SETTLEMENTS,  see  Husband 
and  Wife,  5,  1731. 

MARSHALING  ASSETS  AJTD  SECURITIES, 
6,  620. 

MARSHALING  ESTATE,  see  Estates  of  De- 
cedents, 5,  1183. 

MARTIAL,  LAW  [Special  Article],  »,  800. 
Cf.  4,  640. 

MASTER  AND  SERVANT,  6,  521.  See  Spe- 
cial Article,  Liability  of  Master  For 
Assault  by -Servant,  5,  275. 

MASTERS   AND    COMMISSIONERS,  6,    607. 

MASTERS  OP  VESSELS,  see  Shipping  and 
Water  Traffic,  6,  1465. 

MECHANICS'   LIENS,   6,    611. 

MEDICINE  AND  SURGERY,  6,  622. 

MENTAL  SUFFERING  AS  AN  ELEMENT 
OP  DAMAGES  [Special  Articles],  6,  629; 
6,   1678    (in   telegraph   cases). 

MERCANTILE  AGENCIES,   6,   638. 

MERGER  IN  JUDGMENT,  see  Former  Adju- 
dication, S,  1502. 

MERGER  OP  CONTRACTS,  see  Contracts,  5, 
714. 

MERGER  OP  ESTATES,  see  Real  Property, 
e,  1249. 

MILITARY  AND  NAVAL  LAW^,  6,  638. 
MILITIA,    see    Military    and    Naval   Law,    6, 

642. 
MILLS,   6,   644. 
MINES   AND   MINERALS,   6,    644. 

MINISTERS  OP  STATE,  see  Ambassadors 
and  Consuls,  5,  113. 

MINUTES,   see  Judgments,  6,  223. 

MISJOINDER,  see  Parties,  6,  896;  Pleading, 
6,    1008;    Equity,    5,    1260,    1263,    et    seq. 

MISTAKE  AND  ACCIDENT,  6,  678. 

MISTRIAL,  see  Discontinuance,  Dismissal 
and  Nonsuit,  5,  1011;  New  Trial  and  Ar- 
rest of  Judgment,  e,  796. 

MONET  COUNTS,   see  Assumpsit,    5,  297. 
MONET    LENT,     see    Implied    Contracts,    5, 

1764;  Assumpsit,  5,  297. 
MONET    PAID,     see    Implied    Contracts,     5, 

1764;  Assumpsit,  5,  297. 

MONET  RECEIVED,  see  Implied  Contracts, 
5,  1764;  Assumpsit,  5,  297. 

MONOPOLIES,  see  Combinations  and  Monop- 
olies, 5,  598. 

MORTALITT  TABLES,  see  Damages,  5,  940; 
Evidence,  5,  1344. 

MORTGAGES,    6,    681. 

MOTIONS   AND    ORDERS,  6,    702. 

MULTIFARIOUSNESS,   see  Equity,   5,  1163. 

MULTIPLICITT,  see  Equity,  5,  1151. 

MUNICIPAL  AIDS  AND  RELIEFS,  see  Mu- 
nicipal Bonds,  6,  704;  Municipal  Corpora- 
tions, 6,   732;   Railroads,   a,   1200. 


MUNICIPAL  BONDS,  6,  704.  See  Special 
Article,  Recitals  of  Law  in  Municipal 
Bonds,  4,   717. 

MUNICIPAL    CORPORATIONS,'  6,    714. 

MUNICIPAL  COURTS,  see  Courts,  5,  870; 
Judgments,   6,  214;  Jurisdiction,  6,  267. 

MURDER,  see  Homicide,   5,   1703. 

MUTUAL  ACCOUNTS,  see  Accounting,  Ac- 
tion for,  5,  22;  Accounts  Stated,  etc.,  5, 
26. 

MUTUAL  INSURANCE,  see  li^aternal  Mutual 
Benefit  Ass'ns,  5,  1523;  Insurance,  6,  69. 

N. 

NAMES,   SIGNATURES  AND   SEALS,  6,   739. 

NATIONAL  BANKS,  see  Banking  and  Fi- 
nance, 5,  351. 

NATURAL  GAS,  see  Gas,  5,  1584;  Mines  and 
Minerals,  6,  644. 

NATURALIZATION,  see  Aliens,  5,  101. 

NAVIGABLE  WATERS,  6,  742. 

NE    EXEAT,    6,     748. 

negligence;,  e,  748. 

NEGOTIABLE  INSTRUMENTS,   6,    777. 

NEUTRALITT,  see  War,  4,  1818. 

NEW  PROMISE,   see  Limitation   of  Actions, 

6,  480;  Bankruptcy,  5,  410. 
NEWSPAPERS,    6,     796. 
NEW^  TRIAL  AND  ARREST  OF  JUDGMENT, 

6,   796. 
NEXT    FRIENDS,    see    Guardians    ad    Litem 

and  Next  Friends,  5,  1601. 
NEXT  OP  KIN,  see  Estates  of  Decedents,  5, 

1191,    1262;   Wills,   6,   1929. 

NON-NEGOTIABLE    PAPER,    6,    812. 
NONRESIDENCE,     see     Absentees,      5,      10; 
Aliens,  5,  96;   Citizens,  5,  586;  Domicile, 

5,  1041;  Attachment,  5,  303;  ^Process,  6, 
107S. 

NOTARIES  AND  COMMISSIONERS  OF 
DEEDS,   6,    813. 

NOTES  OF'  ISSUE,  see  Dockets,  Calendars 
and  Trial  Lists,   5,   1039. 

NOTICE,  see  Notice  and  Record  of  Title,  6, 
814,  and  like  titles  treating  of  the  sub- 
ject-matter in  respect  to  which  notice  is 
imputed. 

NOTICE  AND  RECORD  OF  TITLE,  6,  814. 

NOTICE  OP  CLAIM  OR  DEMAND,  see  Causes 
of  Action,  etc.,  5,  555;  Highways  and 
Streets,  5,  1645;  Municipal  Corporations, 

6,  737;  Master  and  Servant,  6,  687; 
Negligence,  e,  748;  Railroads,  6,  1194; 
Carriers,   5,  507. 

NOTICES,  see  titles  treating  of  the  subject- 
matter  whereof  notices  are  required. 
Compare  Process,  6,  1078. 

NOVATION,  6,  826. 

NUISANCE,  6,  827. 

o. 

OATHS,  6,  840. 

OBSCENITT,    see    Indecency,    Lewdness    and 

Obscenity,   5,   1776. 
OBSTRUCTING    JUSTICE,    6,    841. 
OCCUPATION  TAXES,   see  Licenses,   6,   436; 

Taxes,   6,   1661. 
OFFER  AND  ACCEPTANCE,  see  Contracts, 

5,  670. 
OFF'BR   OP   JUDGMENT,    see   Confession   of 
Judgment,  5,  608;  Judgments,  6,  215. 
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OFFICERS     AND     PUBLIC     ESIHPIiOYSS,     6, 

841. 

OFFICERS  OP  CORPORATIONS,  see  Corpo- 
ratlotis,   5,  802. 

OFFICIAL  BONDS,  see  Bonds,  5,  422;  In- 
demnity, 5,  1777;  Officers,  etc.,  6,  868; 
Suretyship,  6,  1590. 

OPE3NING  AND  CLOSING,  see  Argument  and 
Conduct   of  Counsel,   5,   253. 

OPENING  JUDGMENTS,  see  Judgments,  6, 
229. 

OPINIONS  OF  COURT,  see  Appeal  and  Re- 
view, 5,  241;  Former  Adjudication,  5, 
1602;  Stare  Decisis,  6,  1510. 

OPTIONS,  see  Contracts,  S,  674;  Gambling 
Contracts,  5,  1571;  Vendors  and  Pur- 
chasers, 6,  1784. 

ORDER  OF  PROOF,  see  Trial.  6,  1733.  Com- 
pare Examination  of  Witnesses,  6,  1371. 

ORDERS  FOR  PAYMENT,  see  Non-Negotia- 
ble   Paper,    6,     812. 

ORDERS  OF  COURT,  see  Motions  and  Or- 
ders, 6,  702;  Former  Adjudication,  6, 
1502. 

ORDINANCES,  see  Municipal  Corporations, 
6,    721;    Constitutional    Law,    S,    619. 

OYSTERS  AND  CLAMS,  see  Fish  and  Game 
Laws,  5,  1428,  1430. 

P. 

PARDONS  AND  PAROLEIS,  6,  876. 

PARENT  AND  CHILD,  6,  877. 

PARKS  AND  PUBLIC  GROUNDS,  6,  885,  sup- 
plementing special  article,  4,   876. 

PARLIAMENTARY    LAW,    6,    887. 

PAROL.  EVIDENCE,  see  Evidence,  5,  1319. 

PARTIES,  6,  S88. 

PARTITION,    6,    897. 

PARTNERSHIP,    6,     911. 

PARTY    WALLS,    6,     960. 

PASSENGERS,  see  Carriers,  5,  529. 

PATENTS,  6,  952. 

PAUPERS,  6,  985. 

PAW^NBROKERS.  No  cases  have  been  found 
during  the  period  covered,  see  4,  966. 

PAYMENT  AND  TENDER,  6,  98T. 

PAYMENT  INTO  COURT,  6,  994. 

PEDDLING,  6,  995. 

PEDIGREE,  see  Evidence,  5,  1332. 

PENALTIES    AND    FORFEITURES,    6,     996. 

PENSIONS,    e,     1000. 

PEONAGE,  see  Slaves,  6,  1497.  Compare 
Charitable  and  Correctional  Institutions, 
1,  507;  Convicts,  5,  760. 

PERFORMANCE,  see  Contracts,  5,  714;  and 
other  contract  titles. 

PERJURY,   e,    1000. 

PERPETUATION  OF  TESTIMONY,  see 
Equity,  5,  1174. 

PERPETUITIES  AND  ACCUMULATIONS,  6, 
1003. 

PERSONAL  INJURIES,  see  Highways  and 
Streets,  5,  1665,  1671;  Master  and  Serv- 
ant, 6,  526,  602;  Negligence,  6,  748;  Mu- 
nicipal Corporations,  6,  735;  Damages,  5, 
927;  Carriers,  5,  534;  Railroads,  6,  1194; 
Street  Railways,  6,  1567,  and  other  like 
titles. 

PERSONAL  PROPERTY,  see  Property,  6, 
1107,  and  the  titles  dealing  with  trans- 
actions concerning  personalty,  e.  g.. 
Bailment,   5,   342;  Sales,  6,  1320. 


PERSONS,    see   topics   describing   classes   of 

persons,     e.    g..    Husband    and    Wife,    5, 

1731;   Infants,   6,    1. 
PETITIONS,    see    Equity,     5,    1162;    Motions 

and    Orders.    6,    702;    Pleading,    6,    1022. 
PETITORY    ACTIONS,    6,     1007. 
PEWS,  see  Religious  Societies,  6,  1289;  Real 

Property,    6,   1248. 
PHOTOGRAPHS,  see  Evidence,  5,  1365. 
PHYSICAL    EXAMINATION    see     Discovery 

and    Inspection    (before    trial),    5,    1022; 

Damages,  5,  940;  Evidence,  5,  1301. 
PHYSICIANS  AND  SURGEONS,  see  Medicine 

and   Surgery,   6,   622. 
PILOTS,  See  Shipping  and  Water  Traffic,  8, 

1488. 
PIPE    LINES    AND    SUBWAYS,   6,    1007. 
PIRACY,  see  Shipping  and  Water  Traffic,  6, 

1493. 
PLACE  OF  TRIAL,  see  Venue  and  Place  of 

Trial,   6,   1806. 
PLANK  ROADS,  see  Toll  Roads  and  Bridges, 

6,   1698. 
PLATE  GLASS  INSURANCE,  see  Insurance, 

6,    69. 
PLEADING,    6,    1008. 
PLEAS,    see    Equity,    5,    1168;    Pleading,    6, 

1029. 
PLEDGES,    6,    1065. 
POINTING    FIREARMS,     see    Homicide,     5, 

1702;  Weapons,  6,  1876. 
POISONS.     No  cases  have  been  found  during 

the  period  covered,  see  4,  1060. 
POLICEMEN,  see  Municipal  Corporations,  §§ 

5,  10,  6,  719,  726;  Officers  and  Public  Em- 
ployes,   6,    841;   Sheriffs   and   Constables, 

6,  1459.     Compare    Arrest    and    Binding 
Over    (arrest   beyond   bailiwick),   5,   266. 

POLICE  POWER,  see  Constitutional  Law,  5, 
628;   Municipal  Corporations,   6,   726. 

POLLUTION  OF  WATERS,  see  Waters  and 
Water  Supply,  §   3,   6,  1844,  1845. 

POOR  LAWS,   see  Paupers,   6,   985. 

POOR  LITIGANTS,  see  Costs  (in  forma  pau- 
peris), 5,  844. 

POSSE  COMITATUS,  see  Arrest  and  Binding 
Over,   5,  266. 

POSSESSION,  W^RIT  OF,   6,   1072. 

POSSESSORY  WARRANT,    6,    1072. 

POSTAL  LAW^,  6,  1072. 

POSTPONEMENT,  see  Continuance  and  Post- 
ponement,   5,   659. 

pow^ERS,  e,  1074. 

POWERS  OF  ATTORNEY,  see  Agency,  5, 
64;  Attorneys  and  Counselors,  5,  332; 
Frauds,  Statute  of,  5,   1550. 

PRAECIPE,  see  Process,  6,  1081;  Witnesses 
(subpoena),   6,    2009. 

PRAYERS,  see  Equity,  5,  1164;  Pleading,  6, 
1029. 

PRECATORY  TRUSTS,  see  Trusts,  6,  1736; 
Wills,  6,  1880;  Charitable  Gifts,  5,  566. 

PRELIMINARY  EXAMINATION,  see  Arrest 
and  Binding  Over,  5,  267. 

PRELIMINARY  SUITS,  see  Causes  of  Action 
and  Defenses,  5,  555;  Discontinuance, 
Dismissal  and  Nonsuit,  5,  1011;  Plead- 
ing,   6,    1008. 

PRESCRIPTION,  see  Adverse  Possession,  6, 
45;  Easements,  5,  1050;  Limitation  of 
Actions,   6,    466. 
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PRESUMPTIONS,  see  Evidence  (civil),  6, 
1303;  Indictment  and  Prosecution  (crim- 
inal), 5,  1814. 

PRINCIPAL,  AND  AGENT,  see  Agency,  5,  64. 

PRINCIPAL,  AND  SURETY,  see  Suretyship, 
6,  1590. 

PRIOR  APPROPRIATION,  see  Waters  and 
Water  Supply,  6,  1856. 

PRIORITIES  BETWEEN  CREDITORS,  see 
Liens,  6,  451,  and  titles  there  referred  to. 

PRISONS,  JAILS,  AND  RBFOKMATORIES, 
e,   1076. 

PRIVACY,  RIGHT  OF,   see  Torts,  6,  1700. 

PRIVATE  INTERNATIONAL,  DAW,  see  Con- 
flict of  Daws,   6,   610. 

PRIVATE  SCHOOLS,  see  Colleges  and  Acad- 
emies, 5,  593. 

PRIVATE  WAYS,  see  Easements,  5,  1048. 

PRIVILEGE,  see  Dibel  and  Slander,  6,  418; 
Arrest  and  Binding  Over,  5,  265;  Civil 
Arrest,    5,    587;   Witnesses,   6,    2005. 

PRIVILEGED  COMMUNICATIONS,  see  Lihel 
and  Slander,  6,  418;  Witnesses,   6,  1985. 

PRIZE,  see  War,  4,  1819. 

PRIZE  FIGHTING.  No  cases  have  been 
found  during  the  period  covered  by  vol- 
ume 6.     See  4,  1070. 

PROBATE,   see   Wills,    6,    1905. 

PROCESS,  6,   1078. 

PRODTTCTION  OF'  DOCUMENTS,  see  Discov- 
ery and  Inspection,  5,  1019;  Evidence,  5, 
1315,  1351. 

PROFANITY  AND  BLASPHEMY,   6,   1102. 
PROF"ERT,    see    Pleading,    6,    1017. 
PROFITS   A  PRENDRE,   see   Real  Property, 

6,    1248;    Easements,    5,   1048. 
PROHIBITION,  WRIT  OP,  6,   1102. 
PROMOTERS,  see  Corporations,   5,  771,  also 

compare    Contracts,    5,    664;    Fraud    and 

Undue  Influence,   5,  1541. 

PROPERTY,  6,  1106.  Particular  kinds, 
rights  or  transfers  of  property  or  sub- 
jects of  property  are  excluded  to  separ- 
ate topics.  See  headings  describing 
them. 

PROSECUTING  ATTORNEYS,  see  Attorneys 
and  Counselors,   5,  334. 

PROSTITUTION,  see  Disorderly  Conduct,  5, 
1024;  Disorderly  Houses,  5,  1025;  For- 
nication, 5,  1B18;  Indecency,  Lewdness 
and  Obscenity,   5,  1776. 

PROXIES,  see  Corporations,  5,  764;  Agency, 
6,   64. 

PROXIMATE  CAUSE  IN  ACCIDENT  INSU- 
RANCE   [Special  Article],   4,   232. 

PUBLICATION,  see  Newspapers,  6,  795;  Pro- 
cess,  e,   1090;   Libel  and  Slander,   6,   417. 

PUBLIC  BUILDINGS  AND  PLACES,  see 
Highways  and  Streets,  5,  1645;  Parks 
and  P'lblio  Grounds,  e,  885;  Public 
Works,  etc.,  e,  1143;  Buildings  and 
Building  Restrictions,  5,  487.  Also  see 
Counties,  5,  857;  Municipal  Corporations, 
6,  730;  States,  6,  1515;  United  States,  6, 
1770;   Postal   Law,    6,   1072. 

PUBLIC    CONTRACTS,    6,    1109. 

PUBLIC   LANDS,  6,   1126. 

PUBLIC  POLICY,  see  Contracts,  5,  688;  Con- 
stitutional Law,   5,   619. 

PUBLIC  WORKS  AND  IMPROVEMENTS,  6, 
1143. 

PUIS  DARREIN  CONTINUANCE,  see  Plead- 
ing,   6,    1039. 


PURCHASE -MONEY  MORTGAGES,  see  Mort- 
gages, 6,  681;  Vendors  and  Purchasers, 
6,  1781. 

PURCHASERS  FOR  VALUE,  see  Notice  and 
Record  of  Title,  6,  815;  Fraudulent  Con- 
veyances,  5,  1556. 

Q. 

QUARANTINE,  see  Descent  and  Distribution 
(rights  cf  widow),  5,  1001;  Health,  5, 
1641;  Shipping  and  Water  Traffic,  6, 
1464. 

QUESTIONS  OF  LAW  AND  FACT,  6,  1177. 

aVIETING  TITLE,  6,   1183. 

QUORUM,  see  Corporations,  5,  804;  Muni- 
cipal Corporations,  6,  722;  Statutes 
(validity   of   passage),    6,   1522. 

aUO   WARRANTO,  6,   1190. 


K. 
RACING,     e,     1193.     Compare     Betting     and 

Gaming.    5,   419. 
RAII,ROADS,    6,    1194. 
RAPE,  6,  1237. 

RATIFICATION,  see  Agency,   5,  70,   82. 
REAL  ACTIONS,   6,  1247. 

REAL  COVENANTS,  see  Covenants  for  Title, 
5,  875;  Buildings,  etc.,  5,  487;  Basements, 
5,  1052. 
REAL  ESTATE   BROKERS,   see  Brokers,   5, 

445. 
REAL  PROPERTY,  6,  1248.  Particular 
rights  and  estates  in  real  property  and 
actions  pertaining  thereto  are  separate- 
ly treated  in  topics  specifically  devoted 
to  them.  See  headings  describing  same. 
REASONABLE   DOUBT,    see    Indictment   and 

Prosecution,  5,  1790. 
RECAPTION,    see    Assault    and    Battery,    S, 
269;  Trespass,  6,  1721;  Replevin,  6,  1301. 
RECEIPTORS,  see  Attachment,  5,  311;   Exe- 
cutions,  5,  1390. 
RECEIPTS,    see  Payment,   etc.,   6,    994;    Evi- 
dence,   5,   1335.     See  also  for   particular 
kinds     of     receipts     Warehousing,     etc. 
(warehouse  receipts),  6,  1835;  Banking, 
etc.     (certificates    of    deposits),    5,    357; 
Executions     (forthcoming    receipts),    5, 
1390. 
RECEIVERS,   6,    1250. 

RECEIVING  STOLEN  GOODS,  6,  1267. 
RECITALS,  see  Estoppel,  5,  1285;  Municipal 

Bonds,  6,  711;  Statutes,  6,  1536. 
RECITALS  OF  LAW^  IN  MUNICIPAL  BONDS 

especial  Article],   4,   717. 
RECOGNIZANCES,   6,    1268. 
RECORDARI,   see  Justices   of   the   Peace,   6, 

331. 
RECORDING  DEEDS  AND  MORTGAGES,  see 

Notice  and  Record  of  Title,  6,  819. 
RECORDS    AND  FILES,  6,   1269. 
REDEMPTION,    see    Executions     (sales),    5, 
1395;  Foreclosure  of  Mortgages  on  Land, 

5,  1468;  Judicial  Sales,  6,  260;  Mortgages. 

6,  701. 

RE-EXCHANGE,  see  Negotiable  Instru- 
ments,   6,    777;    Banking,    etc.,    5,    347. 

REFERENCE,  6,  1272. 

REFORMATION  OF  INSTRUMENTS,  6,  1279. 

REFORMATORIES,  see  Charitable  and  Cor- 
rectional Institutions,  1,  507. 
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REGISTERS  OF  DEEDS,  see  Counties,  6, 
859;  Notice  and  Record  of  Title,  6,  824; 
Officers,  etc.,  6,   841. 

REGISTRATION,  see  Notice  and  Record  of 
Title,    6,    826. 

REHEARING,  see  Appeal  and  Review,  5,  245; 
Equity,   5,  1177;  New   Trial,   etc.,   6,   796. 

REINSURANCE,   see  Insurance,  6,   130. 

REJOINDERS,    see    Pleading,    «,    1008. 

RELATION,  see  topics  treating  of  various 
legal  acts  to  which  the  doctrine  of  re- 
lation may  be  applied,  such  as  Con- 
tracts, 5,  664;  Deeds,  etc.,  5,  964;  Tres- 
pass,  6,   1721. 

RBLBASBS,   6,    1286. 

RELIEF  FUNDS  AND  ASSOCIATIONS,  see 
Fraternal,  etc..  Associations,  5,  1523; 
Master  and  Servant,  6,  521;  Railroads,  6, 
1194. 

RELiGioirs  socistie:s,  e,  12S9. 

REMAINDERS,  see  Life  Estates,  etc.,  6,  460; 

Perpetuities,  etc.,  6,  1003;  Wills,  6,  1929. 
REMEDY  AT  LAW,  see  Equity,  5,  1148. 
REMITTITUR,  see  Appeal  and  Review,  5,  238, 

242;     Judgments,     6,     223;     New     Trial, 

etc.,  6,  796;  Damages,  5,  930. 
UEMOVAIi  OF  CAtrSBS,  6,  1292. 
RENDITION  OF  JUDGMENT,  see  Judgments, 

e,   223;   Justices   of   the  Peace,   6,   331. 
REPLEADER,  see  Pleading,  6,  1008. 
REPLEGIANDO,  see  Habeas  Corpus,  etc.,  5, 

1615. 
RBPJLBVIPf,    e,    1301. 
REPLICATION,   see  Pleading,   6,   1032. 
REPORTED    QUESTIONS,     see    Appeal    and 

Review,    5,    125. 
REPORTS,  see  Records  and  Files,  6,  1269. 
REPRESENTATIONS,     see     Deceit,     S,     953; 

Estoppel,    5,   1288;   Sales    (warranty),   6, 

1341. 
REPRIEVES,    see    Pardons   and   Paroles,    6, 

876;   Homicide,    5,   1702. 
RES    ADJUDICATA,    see    Former    Adjudica- 
tion,  5,   1502. 
RESCISSION,  see  Contracts,  S,  722;  Sales,  6, 

1327.  1352,  1363;  Vendors  and  Purchasers, 

6,  1794;  Cancellation  of  Instruments,  5, 

500;  Reformation  of  Instruments,  6,  1279. 
RESCUE,  see  Escape  and  Rescue,   5,   1179. 

RES  GESTAE,  see  Evidence  (civil),  5,  1332; 
Indictment  and  Prosecution  (criminal), 
S,  1823.  Compare  titles  relating  to  that 
whereof  the  res  gestae  is  offered. 

RESIDENCE,  see  Absentees,  5,  10;  Aliens, 
5,  96;  Citizens,  5,  586;  Domicile,  5, 
1041;  Attachment,  5,  303;  Process,  6, 
1078. 

RESPONDENTIA,  see  Shipping,  etc.,  6,  1467. 

RESTITUTION,  see  Forcible  Entry,  etc.,  5, 
1437;   Replevin,   6,   1301. 

RESTORING  INSTRUMENTS  AND  REC- 
ORDS, 6,  1310. 

RESTRAINT  OF  ALIENATION,  see  Per- 
petuities   and   Accumulations,    6,    1003. 

RESTRAINT  OP  TRADE,  see  Contracts,  5, 
693;  Combinations,  etc.,  5,  594. 

RETRAXIT,  see  Discontinuance,  etc.,  5, 
1013;    Pleading,    6,    1008. 

RETURNABLE  PACKAGE  LAWS,  see  Com- 
merce, 3,  717. 


RETURNS,  see  Process,  6,  1093,  and  compare 
titles  treating  of  mesne  and  final  pro- 
cess, e.  g..  Attachment,  5,  310;  Execu- 
tions, 5,  1394.  See,  also.  Elections  (elec- 
tion, canvass  and  return),  5,  1073. 

REVENUE  LAWS,  see  Taxes,  6,  1602;  In- 
ternal Revenue  Laws,  6,  161;  Licenses, 
6,  436. 

REVERSIONS,  see  Life  Estates,  etc.,  6,  460; 
Wills,  6,  1880. 

REVIEW,  see  Appeal  and  Review,  6,  121; 
Certiorari  ("writ  of  review"),  5,  559; 
Equity  (bill  of  review),  5,  1177;  Judg- 
ments   (equitable    relief),   6,   236. 

REVIVAL  OF  JUDGMENTS,  see  Judgments, 
6,  253. 

REVIVOR  OF  SUITS,  see  Abatement  and  Re- 
vival,   5,   7;    Equity,    5,   1172. 

REVOCATION,  see  Agency,  5,  71;  also  Spe- 
cial Article,  4,  1295;  Licenses,  6,  436; 
Wills,   6,    1901. 

REVOCATION  OP  AGENCY  HY  OPERATION 
OP   LAW    [Special   Article],   4,    1295. 

REWARDS,    6,    1311. 

RIGHT  OF  PRIVACY,  see  Torts,  6,  1700. 

RIGHT  OF  PROPERTY,  see  Replevin,  6, 
1301.  Compare  Attachment,  S,  316;  Exe- 
cutions, 5,  1391,  as  to  claims  by  third 
persons   against   a   levy. 

RIGHT  OP '  STOCKHOLDERS  TO  INSPECT 
BOOKS  AND  PAPERS  [Special  Article], 
5,    834. 

RIOT,  6,  1312. 

RIPARIAN    OWNERS,    6,    1313. 

ROBBERY,    6,    1317. 

RULES  OF  COURT,  see  Courts,  5,  873.  Com- 
pare titles  treating  of  practice  to  which 
rules  relate,  e.  g..  Appeal  and  Review,  5, 
121. 

S. 

SAFE  DEPOSITS,  see  Warehousing  and  De- 
posits, 6,  1834;  Banking  and  Finance,  5, 
356   et  seq. 

SALES,   6,   1320. 

SALVAGE,  see  Shipping,  etc.,  6,  1490. 

SATISFACTION  AND  DISCHARGE,  see  Ac- 
cord and  Satisfaction,  5,  21;  Contracts, 
5,  714;  Judgments,  6,  256;  Mortgages,  6, 
699;  Payment  and  Tender,  6,  987;  Re- 
leases, 6,  1286. 

SAVING  tlUESTIONS  POR  REVIEW,  6,  1385. 

SAVINGS  BANKS,  see  Banking,   etc.,   5,   354. 

SCANDAL  AND  IMPERTINENCE,  see  Equi- 
ty,   5,    1161;   Pleading,   6,    1008. 

SCHOOL  LANDS,   see  Public  Lands,   6,   1127. 

SCHOOLS  AND  EDUCATION,  6,  1415. 

SCIRE  FACIAS,  6,  1436. 

SEALS,  see  Names,  Signatures  and  Seals,  6, 
741.  Compare  titles  relating  to  instru- 
ments whereof  seal  is  required. 

SEAMEN,  see  Shipping,  etc.,  6,  1465. 

SEARCH  AND  SEIZURE,  6,  1437. 

.SEAWEED,  see  Waters  and  Water  Supply, 
e,    1840. 

SECONDARY  EVIDENCE,  see  Evidence,  5, 
1315. 

SECRET   BALLOT,    see   Elections,    5,    1069. 

SECURITY  FOR  COSTS,  see  Costs,  5,  843. 

SEDUCTION,  6,  1439. 


XIV 


TOPICAL  INDEX. 


SELP-DEPENSE,   see   Assault   and   Battery, 

B,   270;   Homicide,   5,   1706. 
SENTENCE,  see  Indictment  and  Prosecution, 

5,  1855. 

SEPARATE  PROPERTY,  see  Husband  and 
Wife,    5,    1731. 

SEPARATE  TRIALS,  see  Trial  (civil),  6, 
1731;  Indictment  and  Prosecution  (crim- 
inal), 5,  1831. 

SEPARATION,    see    Divorce,    5,    1026. 

SEaUESTRATION,  G,  1441. 

SERVICE,  see  Process,  6,  1078. 

SET-OFF  AND  COtJ]VTERCL,AIM,  6,  1442. 

SETTLEMENT  OP  CASE,  see  Appeal  and 
Review,   5,  171. 

SETTLEMENTS,  see  Accord,  etc.,  5,  14;  Es- 
tates of  Decedents,  5,  1258.  1281;  (3uar- 
dianshlp,  5,   1610;  Trusts,  6,  1736. 

SEVERANCE  OF  ACTIONS,  see  Pleading,  6, 
1008;   Trial,   6,   1731. 

SEWERS   AND  DRAINS,   6,  1448. 

SHAM    PLEADINGS,    see    Pleading,    6,    1008. 

SHELLEY'S  CASE,  see  Real  Property,  6, 
1248;  Deeds  of  Conveyance,  5,  977;  Wills, 

6,  1929. 

SHERIFFS  AND  CONSTABLES,  6,  1459. 

SHERIFF'S  SALES,  see  Executions,  5,  1393; 
Judicial   Sales,   6,    260. 

SHIPPING  AND  WATER  TRAFFIC,  6,  1464. 

SIDEWALKS,  see  Highways  and  Streets,  5, 
1675. 

SIGNATURES,   see   Names,   etc.,  6,   741. 

SIMILITER,  see  Pleading,  6,  1058. 

SIMITLTANBOUS  ACTIONS,  see  Election  and 
W^aiver,    5,   1078. 

SLANDER,   see  Libel  and   Slander,   6,   429. 

SLAVES,  6,  1497. 

SLEEPING  CARS,  see  Carriers,  5,  507;  Rail- 
roads,  6,   1194;  Taxes,    6,   1602. 

SOCIETIES,   see   Associations   and   Societies, 

5,  292. 
SODOMY,  6,  1498. 

SOLICITATION  TO  CRIME,  see  Criminal 
Law,  5,  883,  and  topics  treating  of  tlie 
crime  solicited. 

SPANISH  LAND  GRANTS,  see  Public  Lands, 

6,  1142. 

SPECIAL  ASSESSMENTS  AND  TAXES,  see 
Public  Works  and  Improvements,  6,  1158. 

SPECIAL  INTERROGATORIES  TO  JURY, 
see  Verdicts  and  Findings,  6,  1816. 

SPECIAL  JURY,   see  Jury,    6,   330. 

SPECIAL  VERDICT,  see  Verdicts  and  Find- 
ings,   6,    1818. 

SPECIFIC  PERFORMANCE,  6,  1498. 

SPENDTHRIFTS,  see  Incompetency,  5,  1775; 
Guardiansliip,  5,  1603;  Trusts  (spend- 
thrift trusts),  e,  1740;  Wills  (spend- 
thrift  conditions),   6,    1880. 

STARE   DECISIS,   6,   1510. 

STATE  LANDS,  see  Public  Lands,  6,  1126. 

STATEMENT  OP  CLAIM,  see  Pleading,  «, 
1019;  Estates  of  Decedents,  5,  1217; 
Counties,  5,  866;  Municipal  Corporations, 
6,    737. 

STATEMENT  OF'  FACTS,  see  Appeal  and  Re- 
view,   5,   171.   193. 

STATES,  6,  1515. 

STATUTES,  6,  1520. 

STATUTORY  CRIMES,  see  Criminal  Law,  5, 
883,  also  the  topics  denominating  the 
analogous  common-law  crimes,  e.  g., 
Larceny,    6,    405. 


STATUTORY  PROVISOS,  EXCEPTIONS  AND 
SAVINGS    [Special  Article],   4,   1543. 

STAY  LAWS,  see  Executions,  5,  1385;  Judi- 
cial Sales,  6,  260;  Foreclosure  of  Mort- 
gages   on    Land,    5,    1441. 

STAY  OF  PROCEEDINGS,  6,  1550. 

STEAM,   6,    1552. 

STENOGRAPHERS,  6,   1552. 

STIPULATIONS,  6,  1654. 

STOCK  AND  STOCKHOLDERS,  see  Corpora- 
tions, 5,  789;  Foreign  Corporations,  5, 
1482. 

STOCK  EXCHANGES,  see  Exchanges  and 
Boards  of  Trade,  5,  1383. 

STOCK  YARDS,  see  Warehousing,  etc.,  6, 
1834;  Railroads,  G,  1194;  Carriers,  5, 
526;  Food  (live  stock  inspection),  5, 
1436;    Exchanges   and   Boards   of   Trade, 

5,  1383. 

STOPPAGE  IN  TRANSIT,  see  Sales,  6,  1355; 
Carriers,    5,   516-519. 

STORAGE,  see  Warehousing  and  Deposits,  6, 
1834. 

STORE  ORDERS,  see  Master  and  Servant, 
G,   521;   Payment,   etc.,   G,    987. 

STREET   RAILW^AYS,   6,   1566. 

STREETS,  see  Highways  and  Streets,  5,  1645. 

STRIKES,  see  Conspiracy,  5,  617;  Constitu- 
tional Law.  5,  619;  Master  and  Servant, 

6,  524,  606;  Trade  Unions,  6,  1718.  Com- 
pare Building,  etc..  Contracts  (impos- 
sibility of  performance),  5,  461,  464;  In- 
junction, 6,  6. 

STRIKING  OUT,  see  Pleading,  6,  1008;  Trial, 
G,    1731. 

STRUCK  JURY,  see  Jury,  6,  331. 

SUBMISSION  OP  CONTROVERSY,  6,  1580. 

SUBPOENA,  see  Witnesses,  G,  2009;  Equity, 
5,   1144;   Process,  G,   1078. 

SUBROGATION,  G,  1581. 

SUBSCRIBING  PLEADINGS,  see  Pleading, 
G,  1008;  Equity,  5,  1161. 

SUBSCRIPTIONS,  6,   1583. 

SUBSTITUTION  OF  ATTORNEYS,  see  Attor- 
neys and  Counselors,  5,  323. 

SUBSTITUTION  OP  PARTIES,  see  Abate- 
ment and  Revival,   5,   8;  Parties,  G,   895. 

SUBWAYS,  see  Pipe  Lines  and  Subways,  G, 
1007. 

SUCCESSION,   see  Descent  and  Distribution, 

5,  995;  Estates  of  Decedents,  6,  1183; 
Taxes  (succession  taxes),  6,  1657;  Wills, 

6,  1880. 

SUICIDE,  6,  1584. 

SUMMARY  PROCEEDINGS,  see  Landlord  and 
Tenant,  G,   345. 

SUMMARY  PROSECUTIONS,  see  Indictment 
and  Prosecution,  5,  1876. 

SUMMONS,    see   Process,    G,    1078. 

SUNDAY,  G,   1584. 

SUPERSEDEAS,  see  Appeal  and  Review,  5, 
157. 

SUPPLEMENTAL  PLEADINGS,  see  Equity 
5,    1165;   Pleading,   6,    1046. 

SUPPLEMENTARY   PROCEEDINGS,   6,    1586. 

SUPPORT  AND  MAINTENANCE,  see  Ali- 
mony, 5,  101;  Husband  and  Wife,  5,  1731; 
Infants,  G,  1;  Insane  Persons,  6,  35; 
Parent  and  Child,  G,  880;  Guardianship, 
5,   1608. 


TOPICAl.  INDEX. 


XV 


SURCHARGING  AND  FALSIFYING,  see  Ac- 
counting, Action  for,  5,  22;  Fstates  of 
Decedents,   5,   1260;   Trusts,   6,   1736. 

SURETY    OP  THE   PEACE,  6,    1590. 

SURETYSHIP,  6,  1590. 

SURFACE  WATERS,  see  "Waters,  etc.,  6, 
1849;  Highways,  etc.,  3,  1614;  Railroads, 
6,  1204. 

SURPLUSAGE,  see  Equity,  5,  1144;  Pleading, 
6.    1008. 

SURPRISE,  see  New  Trial,  etc.,  6,  802;  De- 
faults, 5,  982;  Mistalie  and  Accident,  6, 
678. 

SURROGATES,  see  Courts,  B,  870;  Estates 
of  Decedents,  5,  1183;  Wills,  6,  1880. 

SURVEYORS,  see  Counties,  5,  857;  Bound- 
aries,   5,   434. 

SURVIVORSHIP,  see  Death  and  Survivor- 
ship (presumptions),  5,  944;  Deeds,  etc. 
(interpretation),  5,  973;  Wills,  6,  1880. 

SUSPENSION  OF  POWER  OP  ALIENATION, 
see  Perpetuities  and  Accumulations,  6, 
1003. 

T. 

TAKING  CASE  FROM  JURY,  see  Directing 
Verdict,  etc.,  5,  1004;  Discontinuance, 
Dismissal  and  Nonsuit,  5,  1011;  Ques- 
tions of  Law  and  Fact,  6,   1177. 

TAXES,   6,    1602. 

TELEGRAPHS  AND  TELEPHONES,  6,   1665. 

TENANTS  IN  COMMON  AND  JOINT  TEN- 
ANTS,   e,    1686. 

TENDER,   see   Payment   and  Tender,   e,  987. 

TERMS  OF  COURT,  see  Courts,  5,  871;  Dock- 
ets,  Calendars   ana   Trial   Lists,   5,  1039. 

TERRITORIES  AND  FEDERAL  POSSES- 
SIONS,  6,    1696. 

TESTAMENTARY  CAPACITY,  see  Wills,  6, 
1884. 

THEATERS,  see  Building  and  Construction 
Contracts,  5,  455;  Exhibitions  and  Shows, 
5,   1405. 

THEFT,  see  Larceny,  6,  405. 

THREATS,  6,  1697. 

TICKETS,   see  Carriers,    5,  533. 

TIDE  LANDS,  see  Public  Lands,  6,  1126; 
Waters,   etc.,   6,   1840. 

TIME,  e,   1697. 

TIME    TO    PLEAD,    see    Pleading,    6,    1057. 

TITLE  AND  OWNERSHIP,  see  Property,  G, 
1106.  and  topics  treating  of  particular 
property  and  of  the  transfer  thereof. 

TITLE  INSURANCE,  see  Insurance,  6,  105. 

TOBACCO,    6,    1698. 

TOLL  ROADS  AND   BRIDGES,  6,   1698. 

TONTINE  INSURANCE,  see  Insurance,  6, 
69. 

TORRENS  SYSTEM,  see  Notice  and  Record 
of  Title,  6,  826. 

TORTIOUS  INTERFERENCE  WITH  AN- 
OTHER'S CONTRACT  [Critical  Note],  6, 
1704. 

TORTS,  6,   1700. 

TOWAGE,  see  Shipping,  etc.,  6,  1488. 

TOWNS;  TOWNSHIPS,  6,   1709. 

TRADE    MARKS    AND    TRADE    NAMES,    6, 

1713. 
TRADE    SECRETS,    see    Property,    6,    1106; 
Master  and  Servant,  6,  526. 


TRADE  UNIONS,  6,  1718. 

TRADING  STAMPS,  see  Betting  and  Gam- 
ing, 5,  417;  Gambling  Contracts,  6,  1671. 
See,  also.  Licenses,  6,  449. 

TRANSFER  OF  CAUSES,  see  Dockets,  etc.,  5, 
1040;   Removal   of   Causes,    6,    1301. 

TRANSITORY  ACTIONS,  see  Venue  and 
Place   of  Trial,  6,   1808. 

TREASON.  No  cases  have  been  found  dur- 
ing the  period  covered. 

TREASURE  TROVE,  see  Property,  6,  1106. 

TREATIES,    6,    1720. 

TREES,  see  Emblements,  etc.,  5,  1096; 
Forestry  and  Timber,  5,  1489. 

TRESPASS,  6,    1721. 

TRESPASS  ON  THE  CASE,  see  Trespass,  6, 
1721. 

TRESPASS  TO  TRY  TITLE,  see  Trespass,  6, 
1729. 

TRIAL,  6,  1731;  with  Special  Article,  4,  1718. 

TROVER,  see  Conversion  as  Tort,  5,  753; 
Assumpsit  (waiver  of  tort),  5,  298;  Im- 
plied Contracts  (waiver  of  tort),  5,  1770. 

TRUST  COMPANIES,  see  Banking  and  Fi- 
nance,  5,  356. 

TRUST  DEEDS,  see  Foreclosure,  etc.,  5, 
1441;  Mortgages,  6,  689;  Trusts,  6,  1736. 

TRUSTS,  6,    1736. 

TURNPIKES,   see  Highways  and  Streets,   5, 

1645;  Toll  Roads  and  Bridges,  6,  1698. 
TURNTABLES,  see  Railroads,  6,  1194. 

U. 

ULTRA  VIRES,  see  Corporations,  5,  778; 
Municipal  Corporations,  6,  720. 

UNDERTAKINGS.  No  oases  have  been 
found  during  the  period  covered  by  vol- 
ume 6.     See  4,  1760. 

UNDUE  INFLUENCE,  see  Fraud  and  Undue 
Influence,    5,    1541;    Wills,    6,    1889. 

UNPAIR  COMPETITION,  see  Trade  Marks 
and  Trade  Names,  6,  1714. 

UNION  DEPOTS,  see  Railroads,  6,  1194; 
Eminent   Domain,    5,   1097. 

UNITED    STATES,    6,    1770. 

UNITED  STATES  COURTS,  see  Courts,  5, 
870.  As  to  procedure  and  jurisdiction, 
consult  the  appropriate  title  for  the 
particular  procedure  under  investigation. 

UNITED  STATES  MARSHALS  AND  COM- 
MISSIONERS, 6,  1773. 

UNIVERSITIES,  see  Colleges  and  Acade- 
mies, 5,  593;  Schools  and  Education,  6, 
1435. 

UNLAWFUL  ASSEMBLY.  No  cases  have 
been  found  during  the  period  covered. 

USAGES,  see  Customs  and  Usages,  5,  894. 

USE  AND  OCCUPATION,  see  Landlord  and 
Tenant,  6,  368;  Implied  Contracts,  5, 
1770. 

USES,    6,    1773. 

USURY,   6,    1774. 

V. 
VAGRANTS,    6,    1780. 
VALUES,    see    Evidence,    5,    1313;    Damages, 

5,  904,   937. 
VARIANCE,  see  Pleading,  6,  1060. 
VENDITIONI  EXPONAS,  see  Attachment,  5, 

308,    310;   Executions,   5,   1400. 
VENDORS    AND    PURCHASERS,   6,    1781. 
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VENDORS'  lilBNS,  see  Sales,  6,  1320;  Ven- 
dors and  Purchasers,  6,   1803. 

VENUE  AND   PLACE   OP  TRIAL,,  6,   1806. 

VERBAL  AGREEMENTS,  see  Contracts,  5, 
664;   Frauds,  Statute   of,   5,   1550. 

VERDICTS  AND  FINDINGS,  6,   1814. 

VERIFICATION,    6,    1832. 

VETO,  see  Statutes,  6,  1520;  Municipal  Cor- 
porations, 6,  714. 

VIEW,  see  Trial,  6,  1736;  Eminent  Domain, 
5,  1130;  Mines  and  Minerals  (statutory- 
right  of  view),  6,  644. 

VOTING  TRUSTS,  see  Corporations,  5,  764; 
Trusts,  e,    1736. 

w. 

WAIVER,  see  Election  and  Waiver,  5,  1078. 

WAR.     No    cases    have    been    found    during 

the    period    covered    by   volume    6.     See 

4,  1818. 

WAREHOUSING    AND    DEPOSITS,    6,    1834. 
WARRANT  OF  ATTORNEY,   see  Confession 

of  Judgment,  5,  608. 
WARRANTS,    see   Arrest   and  Binding   Over, 

5,  264;    Search   and   Seizure,   6,   1438. 
WARRANTY,    see    Covenants    for    Title,    5, 

877;  Sales,  6,  1341 


WASTE,  6,  1838. 

WATERS  AND  WATER  SUPPLV,  6,  1840; 
With  Special  Article,  3,  1112. 

WATS,  see  Easements,  5,  1048;  Eminent  Do- 
main,   5,    1097. 

WEAPONS,  6,   1876. 

WEIGHTS    AND    MEASURES,    G,    1879. 

WHARVES,  6,   1879. 

WHITE-CAPPING,    see    Threats,    6,    1697. 

Wll/IiS,   6,   1880. 

WINDING  UP  PROCEEDINGS,  see  Corpora- 
tions,   5,    786;    Partnership,    6,    936. 

WITHDRAWING  EVIDENCE,  see  Trial,  6, 
1731;  Harmless  and  Prejudicial  Error,  5, 
1620. 

WITHDRAWING  PLEADINGS  OR  PILES, 
see  Pleading,  6,  1058;  Records  and  Files, 
6,   1269. 

WITNESSES,  6,  1975. 

WOODS  AND  FORESTS,  see  Forestry  and 
Timber,  5,  1489. 

WORK  AND  LABOR,  see  Assumpsit,  5,  299; 
Implied  Contracts,  5,  1757;  Master  and 
Servant,   6,  524. 

WORKING  CONTRACTS,  see  Building  and 
Construction  Contracts,  5,  455. 

WRECK,  see  Shipping  and  Water  Traffic,  4, 
1487. 
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IMTANTS. 


§  1.     status  and  Disabilities  In  General  (1). 

§  2.  Custody,  Protection,  Support  and 
Earnings  (1)« 

§  3.  Statutes  for  the  Protection  of  Infants 
(2). 


§  4. 
§  5. 
§  8. 

§  r. 


Property  and  Conveyances   (3^t 
Contracts  (3). 
Torts    (4). 
Crimes  (4). 


§  8.     Actions  by  and  Against  (4). 


§  1.  Status  and  disahilities  in  general.^ — Eights  and  duties  as  between  parent 
and  child,^  powers  and  proceedings  of  guardians,^  and  guardians  ad  litem,*  are 
elsewhere  treated,  as  is  also  the  application  to  infants  of  the  doctrines  of  contributory 
negligence'  and  assumption  of  risk."  Infants  are  the  wards  of  chancery,  both  as 
regards  their  custody^  and  their  property.*  The  citizenship  of  an  infant  is  deter- 
mined by  the  citizenship  of  his  legal  custodian.'  In  some  states  the  marriage  of 
an  infant  removes  his  disabilities^"  and  divests  him  of  rights  acquired  by  virtue  of 
his  infancy.^^  The  doctrine  of  estoppel  in  pais  does  not  apply  to  infants,^^  nor 
can  they  make  or  authorize  to  be  made  for  them  admissions  against  their  interests.^' 

§  2.  Custody,  protection,  support  and  earnings?-*^ — As  a  general  rule  it  may 
be  stated  that  parents  are  entitled  to  the  custody  of  their  infant  children;^"  but 
infants  are  wards  of  the  courts^*  of  the  state  in  which  they  reside.^^    The  age  at 


1.     See  4  C.  r..  92. 

a.     See  Parent  and  Child,  4  C.  L.  873. 

3.  See  Guardianship,  5  C.  L.  1603. 

4.  See     Guardians     Ad     Litem    and    Next 
Friends,  5  C.  L.   1601. 

5.  See  Negligence,  4  C.  I*  764. 
See  Master  and  Servant,  4  C.  I*  B33. 
See  post,  §  2 ;  also  Guardianship,  5  C.  li. 


0. 

7. 

1603, 

8. 

9. 


See  post,  §  4. 
„.  The  citizenship  of  an  infant  whose  cus- 
tody is  awarded  to  the  mother  In  divorce 
proceedings  is  determined  by  hers  so  long  as 
he  remains  with  her,  for  the  purposes  of  jur- 
isdiction of  Federal  courts.  Toledo  Traction 
Co.  V.  Cameron  [C.  C.  A.]  137  F.  48. 

10.  In  Texas  this  rule  applies  to  a  puta- 
tive marriage  void  at  common  law  but  creating 
all  the  rights  of  coverture  where  contracted. 
Barlcley  v.  Dumke  [Tex.]  13  Tex.  Ct.  Rep. 
242,  87  S.  W.  1147.  A  married  woman, 
though  a  minor,  can,  when  aided  and  assist- 
ed by  her  husband,  sue  for  partition  of  prop- 
erty in  which  she  has  an  Interest,  without 
being  authorized  to  do  so  by  the  judge  on  the 
advice  of  a  family  meeting.  Tobin  v.  U.  S. 
Safe  Deposit  &  Sav.  Banli  [La.]  39  So.  S3. 

11.  Under  Ky.  St.  1903,  §  1707,  the  mar- 
riage of  an  Infant  divests  her  of  her  home- 
stead rights  in  her  parent's  estate.  Jones  v. 
Crawford    [Ky.]    84    S.  W.   56S. 
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13.  That  he  misrepresented  his  age  Is  no  de- 
fense to  an  action.  Kirkham  v.  Wheeler-Os- 
good  Co.  [Wash.]  81  P.  869.  An  Infant  is  not 
estopped  by  accepting  after  majority  an 
amount  paid  his  guardian  on  a  life  policy  in 
which  he  was  beneficiary,  accepted  by  the 
guardian  In  compromise  of  the  claims. 
Knights  Templars  &  Masons'  Life  Indemnity 
Co.  v.  Crayton,  209  III.  550,  70  N.  B.  1066. 

13.  Knights  Templars  &  Masons'  Life  In- 
demnity Co.  v.  Crayton,  209  III.  B50,  70  N.  E. 
1066. 

14.  See  4  C.  L.  92. 

note:.  Criminal  liability  for  causing 
death  of  Infant  by  neglect:  A  person  en- 
trusted with  the  care  and  who  undertakes 
the  duty  of  supplying  a  helpless  infant  with 
the  necessaries  of  life  and  who  willfully  neg- 
lects to  discharge  such  duty  is  guilty  of 
murder  (Lewis  v.  State,  72  Ga.  164,  53  Am. 
Rep.  835;  Pallis  v.  State,  123  Ala.  12,  26  So. 
339,  82  Am.  St.  Rep.  106),  and  it  such  party 
does  an  act  which  might  lead  to  the  death 
of  the  infant  and  which  does  so,  he  is  guilty 
of  manslaughter  (Reg.  v.  Bubb,  4  Cox  C.  C. 
455). — See  note  to  Johnson  v.  State  [Ohio] 
61  L.  R.  A.   290. 

15.  See  Parent  and  Child,  4  C.  L  873;  also 
Guardianship,  5  C.  L.  1603.  Elliott  v.  Harris, 
24  App.  D.  C.  11. 

10.     Under   Gen.   St.   1901,    §    7147,   the  pro- 


INFANTS  §  3. 
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which  an  infant  shall  be  competent  to  do  military  service  depends  wholly  on  legisla- 
tive enactment.^"  As  to  which  parent  is  entitled  to  the  custody  of  children  after 
separation  depends  upon  the  best  interests  of  the  children.^"  One  entitled  to  the 
custody  of  an  infant  may  maintain  an  action  for  damages  for  its  abduction.^" 

§  3.  Statutes  for  the  protection  of  infants.^^ — A  statute,  the  manifest  purpose 
of  which  is  to  prohibit  the  employment  of  infants  in  certain  occupations,  applies 
to  all  parties  connected  with  the  employment."' 

§  4.  Property  and  conveyances.'^ — Courts  of  chancery  have  general  jurisdic- 
tion over  the  estates  of  infants  and  may  authorize  the  conversion  of  their  realty 
into  personalty,"*  or  authorize  a  lease  for  a  term  exceeding  the  period  of  minority,"' 
or  for  a  long  term  if  future  rights  of  the  infants  are  protected  and  their  best  in- 
terests subserved."*  The  power  to  dispose  of  an  infant's  real  estate  is  statutory."^ 
In  Louisiana,  an  infant's  real  estate  cannot  be  sold  at  private  sale,"*  unless  to  effect 
a  partition."*  In  Arkansas,  land  sold  for  taxes  during  minority  may  be  redeemed 
after  majority,'"  and  tender  of  the  amount  necessary  to  redeem  is  not  a  condition 
precedent  to  exercising  the  right.'^     The  owner  of  the  tax  title  must  account  for 


bate  court  has  Jurisdiction  to  commit  to  the 
Industrial  School  for  Girls  any  girl  under  16 
years  of  agre  who  leads  a  vagrant  life.  In  re 
Gassaway  [Kan.]  7S  P.  113.  Question  as  to 
whether  a  parent  or  a  society  In  whose  care 
a  child  was  placed  wels  entitled  to  its  cus- 
tody remanded  for  further  testimony. 
Louisiana  Soc.  for  Prevention  of  Cruelty  to 
Children  v.  Tyler  [La]  38  So.  464.  A  judge 
hearing  a  writ  of  habeas  corpus  is  not  bound 
to  award  the  custody  of  infants  to  either 
parent.  Kirkland  v.  Canty  [Ga,]  50  S.  E.  90. 
NOTES.  Habeas  Corpus  decree  aa  to  cus- 
tody of  an  Infant  Is  conclusive  as  to  all  ques- 
tions necessarily  involved  as  bet"ween  the 
same  parties  and  upon  the  same  state  of 
facts.  State  v.  Bechdel,  37  Minn.  360,  34  N. 
'W.  334,  5  Am.  St.  Rep.  854;  Mercein  v.  People, 
25  Wend.  [N.  T.]  64,  35  Am.  Dec.  653;  Weir 
V.  Marley,  99  Mo.  484;  In  re  Sueden,  105  Mich. 
61,  62  N.  W.  1009,  55  Am.  St.  Rep.  435.  Con- 
tra. In  re  King,  66  Kan.  695^  97  Am.  St.  Rep. 
399.  But  is  not  res  judicata  Tvhere  different 
conditions  prevail  (Lemunier  v.  McClearly,  37 
La.  Ann.  133;  Edwards  v.  Edwards,  84  Mo. 
App.  652;  People  v.  Winston,  72  N.  T.  S.  456), 
nor  as  between  different  parties  (Taylor  v. 
Neither,  108  Ga.  765,  33  S.  E.  420;  In  re  Reyn- 
olds, 8  N.  T.  S.  172). — See  note  to  In  re  King 
[Kan.]  67  L.  R.  A.  783. 

17.  Where  a  New  York  foundling  asylum 
sent  infants  to  Illiterate  and  vicious  half 
breed  Indians  in  Arizona  from  whom  they 
were  taken  by  American  residents  having 
suitable  homes,  the  asylum  was  held  not  en- 
titled to  recover  them.  New  York  Foundling 
Hospital  V.  Gatti  [Ariz.]  79  P.  231. 

18.  A  minor  over  18  years  of  age  who  en- 
lists in  the  marine  corps  will  not  be  dischar- 
ged from  the  custody  of  his  officers  in 
habeas  corpus  brought  by  his  father.  Elliott 
V.  Harris,  24  App.  D.  C.  11.  See,  also.  Mili- 
tary and  Naval  Law,  4  C.  L.  640. 

19.  In  awarding  a  separate  maintenance 
to  a  wife,  it  is  proper  to  give  her  the  cus- 
tody of  very  young  children.  Schoop  v. 
Schoop,  115  111.  App.  343.  Courts  in  the  ex- 
ercise of  sound  discretion  may  award  the 
custody  to  either.  Commonwealth  v.  Strick- 
land,  27   Pa.   Super.   Ct.   309.     See   Divorce,   5 


C.  L.  1026,  for  a  full  discussion  of  this  sub- 
ject. 

20.  Where  niece  lived  with  aunt  but  on 
visiting  another  aunt  preferred  to  remain 
with  the  latter  providing  that  she  could  visit 
the  aunt  she  formerly  lived  with,  a  privilege 
which  the  latter  refused  to  allow  at  first  but 
finally  granted,  held  no  abduction.  Baum- 
gartner  v.  Eigenbrot  [Md.]  60  A.  601. 

ai.  See  4  C.  L.  92;  see,  also.  Master  and 
Servant,  4  C.  L.  533,  for  a.  full  discussion  of 
statutes  regulating  employment. 

2a.  An  employer  who  knowingly  employs 
a  minor  under  14  in  a  factory  violates  Laws 
1903,  p.  261,  c.  136.  Kirkham  v.  Wheeler-Os- 
good  Co.  [Wash.]  81  P.  869. 

23.     See  4  C.  L.  92. 

a4.  Where  the  estate  is  liable  to  be  sold 
for  taxes  and  drainage  assessments  which 
the  owners  have  no  means  to  pay.  King  v. 
King,  215  111.  100,  74  N.  E.  89. 

25.  If  their  best  interests  are  subserved 
thereby.  Ricardi  v.  Gaboury  [Tenn.]  SS  S. 
W.    98. 

26.  Lease  for  99  years,  rental  to  be  ad- 
justed every  20  years.  Ricardi  v.  Gaboury 
[Tenn.]    89  S.  W.   98. 

27.  Statutory  authority  to  sell  does  not 
include  authority  to  mortgage.  Ball.  Ann. 
Codes  &  St.  §§  6411-6416,  6460-6469.  Wilson 
V.  Wilson   [Wash.]   82  P.   154. 

28.  Parker  v.  Ricks  [La.]  38  So.  687. 

29.  Succession  of  Sallier  [La.]  38  So.  929. 
Under  Civ.  Code,  art.  1341,  a  court  may,  ex 
officio,  convoke  a  family  meeting  to  fix  terms 
of  credit  and  security  on  which  the  interest 
of  minors  in  property  partitioned  may  be 
sold.  Tobin  v.  U.  S.  Safe  Deposit  &  Sav. 
Bank  [La.]  39  So.  33. 

30.  Under  Kirby's  Dig.  §  7095,  a  minor 
may  within  two  years  after  attaining  major- 
ity maintain  suit  against  the  state,  its  ven- 
dees and  subsequent  purchasers  to  redeem 
his  land  sold  for  taxes  during  his  minority. 
Hodges  V.  Harkleroad  [Ark.]  SB  S.  W.  779. 
This  right  exists  relative  to  lands  sold  in 
1879.  Id.  Infant  remainderman  whose  in- 
terest may  be  decreased  by  birth  of  other 
children  is  an  owner  within  this  statute.     Id. 

31.  The  riglit  to  redeem  cannot  be  defeat- 
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INFANTS  §  5. 


the  rental  value  after  the  right  to  redeem  is  asserted.^^  Deeds  of  conveyance  executed 
by  an  infant  are  voidable  and  may  be  disaSBrmed''  or  ratified  after  he  attains  ma- 
jority.'*  Mere  lapse  of  time  after  attaining  majority  raises  no  presumption  of 
ratification  if  during  such  time  the  grantor  is  under  the  disability  of  coverture.'" 
A  minor  co-tenant  after  attaining  majority  may  waive  his  right  of  action  to  recover 
his  share  of  an  outstanding  claim  which  his  co-tenant  purchased  at  foreclosure  sale 
of  the  property.'' 

§  5.  Contracts.^'' — As  a  general  rule  an  infant's  contracts  are  voidable,  not 
void;'*  but  his  contracts  for  necessaries  are  valid'"  if  executed,*"*  and  in  Georgia, 
by  statute,  his  contracts  in  connection  with  a  profession,  trade  or  employment  in 
which  he  is/ engaged  are  binding,*^  if  he  is  so  engaged  by  permission  of  his  parent 
or  guardian.*'  His  voidable  contracts  may  be  disaffirmed  within  a  reasonable  time 
after  he  attains  majority,  and  if  relative'  to  personalty,  at  any  time  before.*' 
Whether  he  has  used  reasonable  diligence  in  disaifirming  after  attaining  majority 
is  a  question  of  fact  ;**  but  one  asserting  a  ratification  has  the  burden  of  proof.*' 
On  timely  disaffirmance  and  restoration  of  what  he  has  received,  he  is  released  from 


ed  because  of  failure  to  tender  the  amount 
necessary  If  the  right  to  redeem  is  denied. 
Hodges  V.  Harkleroad  [Ark.]  85  S.  W.  779. 
Under  Kirby's  Dig.  5§  2759,  2760,  an  infant, 
after  attaining  majority,  may  redeem  from 
tax  sales  occurring  during  minority  without 
affidavit  of  tender  of  taxes  and  value  of  Im- 
provements  required  by  such  statute.     Id. 

32.  In  a  suit  to  redeem  land  sold  for  taxes 
during  minority,  he  may  t-ecover  rent  ac- 
cruing subsequent  to  his  attempted  redemp- 
tion but  not  that  accruing  prior  thereto. 
Hodges  V.  Harkleroad  [Ark.]  85  S.  W.  779. 

33.  The  Institution  of  a  suit  after  attaln- 
taining  majority,  to  cancel  a  conveyance 
made  during  minority  Is  a  repudiation  of  the 
transaction.  Slater  v.  Rudderforth,  25  App. 
D.  C.  497.  A  deed  by  an  infant  is  avoided 
■where  after  majority  he  executes  another 
deed  of  the  same  premises  to  a  different  per- 
son. Gaskins  v.  AUen,  137  N.  C.  426,  49  S.  E. 
919. 

34.  Errors  of  form  in  a  partition  sale  may 
be  ratified  after  majority.  Succession  of  Sal- 
lier  [La.]  38  So.  929.  A  void  deed  executed 
after  majority  is  no  ratification  of  a  deed 
executed  while  a  minor.  Gaskins  v.  Allen, 
137  N.  C.  426,  49  S.  E.  919. 

35.  Gaskins  v.  Allen,  137  N.  C.  426,  49  S.  E. 
919. 

36..  Ryason  v.  Dunten  [Ind.]  73  N.  B.  74. 
A  minor  co-tenant  who  for  several  years  af- 
ter attaining  majority  fails  to  assert  his 
rights  against  his  co-tenant  who  had  pur- 
chased the  property  at  foreclosure  sale  will 
not  be  permitted  to  assert  them  as  against 
a  bona  fide  purchaser  from  his  co-tenant.     Id. 

37.  See    4    C.   L.    93. 

38.  His  contract  of  partnership.  Gordon 
v.  Miller  [Mo.  App.]   85  S.  W.  943. 

AKTeement  to  submit  to  arbitration  i  Mill- 
saps  V.  Bstes,  137  N.  C.  535,  50  S.  B.  227.  An 
antennptlnl  agrrcement  with  an  affianced  in- 
fant may  be  valid.  "Wood  v.  Reamer,  26  Ky. 
L.  R.  819,  82  S.  W.  572. 

SO.  Goods  furnished  him  for  use  in  a  trad- 
ing business  are  not  necessaries,  though  he 
derives  his  living  solely  from  such  business. 
Vfallaoe  v.  Leroy  [W.  Va.]  50  S.  E.  243.  A 
contract  with  a  telegraph  company  for  trans- 


mission of  a  message  to  his  parents,  he  being 
practically  destitute  and  in  need  of  money 
relative  to  which  the  message  was  sent,  la 
one  for  necessaries.  Western  Union  Tel.  Co. 
v.  Greer  [Tenn.]  89  S.  W.  327. 

40.  Where  he  contracts  for  a  course  In 
pharmacy  and  leaves  the  school  prior  to  com- 
pleting it,  he  may  recover  the  unearned  por- 
tion of  tuition  paid.  Wallln  v.  Highland 
Park  Co.  [Iowa]  102  N.  W.  839. 

41.  A  "llnter"  in  an  oil  mill  Is  not  en- 
gaged In  a  "profession,  trade  or  business" 
within  Civ.  Code  1895,  §  3650,  so  as  to  make 
him  bound  by  a  contract  with  his  employer 
relative  to  a  claim  of  damages  for  personal 
injuries.  Southern  Cotton  Oil  Co.  v.  Dukes, 
121  Ga.  787,  49  S.J!.  788. 

42.  That  an  infant  is  collecting  the  pro- 
ceeds of  his  employment  does  not  show  per- 
mission from  his  parent  to  engage  in  such 
employment.  Southern  Cotton  Oil  Co.  v. 
Dilkes,  121  Ga.  787,  49  S.  E.  788. 

43.  Code,  §  3189.  Seeley  v.  Seeley-Howe-L,e 
Van  Co.  [Iowa]  103  N.  W.  961.  One  who 
loans  money  to  a  minor  to  enable  him  to  re- 
deem his  land  from  a  mortgage  is  not  en- 
titled to  be  subrogated  to  the  lien  of  the 
mortgagee,  the  minor  not  being  legally 
bound  to  redeem  and  redemption  not  being 
necessary.  Burton  v.  Anthony  [Or.]  79  P. 
185. 

44.  In  seeking  to  set  aside  a  consent  Judg- 
ment. Johnson  v.  Johnson  [Tex.  Civ.  App.] 
85   S.  W.   1023. 

45.  One  seeking  to  hold  an  infant  bound 
by  his  contract  on  the  ground  that  he  re- 
tained the  consideration  after  attaining  ma- 
jority has  the  burden  of  showing  that  he 
possessed  the  consideration  after  majority 
and  retained  it  for  such  a  length  of  time  that 
a  ra,tiflcation  is  to  be  inferred.  Southern 
Cotton  Oil  Co.  V.  Dukes,  121  Ga,  787,  49  S.  B. 
788.  Evidence  that  after  attaining  majority 
an  infant  lived  in  the  vicinity  of  land  rela- 
tive to  which  a  contract  on  which  a  judgment 
sought  to  be  set  aside  -was  based,  and  had 
notice  of  Improvements  being  made,  is  ad- 
missible on  the  question  of  ratification. 
Johnson  v.  Johnson  [Tex.  Civ.  App.]  85  S.  W. 
1023. 
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all  liability,**  even  as  against  innocent  third  persons.**  A  disaffirmance,  accom- 
panied by  a  surrender  of  what  he  has  received,  releases  his  surety.**  Disaffirmance 
of  a  contract  of  employment  for  a  given  time  is  not  a  bar  against  recovery  on  a 
quantum  meruit  for  the  services  rendered.*'  On  disaffirmance^"  he  must  restore 
what  he  received  if  he  has  it,°^  since  he  cannot  be  permitted  to  retain  what  he 
received  and  recover  what  he  parted  with  f^  but  he  is  not  precluded  from  rescinding 
by  the  fact  that  during  the  course  of  the  transaction  he  received  property^*  which 
he  has  lost,  spent,  or  squandered."  He  may  plead  his  infancy  as  a  defense  to  an 
action  at  law  without  restoring  what  he  has  received."^ 

§  6.     Toris." 

§  7.  Crimes." — An  infant  between  the  ages  of  7  and  IS  is  presunied  incapable 
of  committing  crime.'*'  This  presumption  can  be  rebutted  only  by  affirmative  proof 
that  he  has  capacity  to  understand  the'  wrongful  character  of  the  act  complained  of .*"■ 
An  infant  who  has  reached  the  age  of  discretion  is  responsible  for  crime,  though 
his  contracts  would  not  be  enforceable.""  Inability  to  make  a  valid  promise  of 
marriage  is  no  defense  to  the  crime  of  seduction."^ 

§  8.    Actions  hy  and  against."^ — An  infant  may  recover  damages  for  injuries 


48.  Seeley  v.  Seeley-Howe-Lo  Van  Co. 
Ilowa]  103  N.  W.  961. 

47.  On  a  negotiable  note  in  the  hands  of 
an  Innocent  purchaser.  Seeley  v.  Seeley- 
Howe-L.e  Van  Co.  [Iowa]  103  N.  W.  961. 

NOTE.  Rights  of  third  persona:  Upon  re- 
pudiating' a  sale  of  his  property  he  becomes 
entitled  to  it  even  as  against  a  bona  fide 
purchaser  from  his  vendee.  Harrod  v.  Myers, 
21  Ark.  592,  76  Am.  Deo.  409;  Miles  v.  Dinger- 
man,  24  Ind.  385;  Jenkins  v.  Jenkins,  12 
Iowa,  195;  Downing  v.  Stone,  47  Mo.  App. 
144;  Searcy  v.  Hunter,  81  Tex.  644;  Hovey  v. 
Hobson,  53  Me.  45t;  Mustard  v.  Wohlford's 
Heirs,  15  Grat.  [Va.]  329.  He  may  avoid  his 
negotiable  instrument  as  against  a  bona  fide 
holder.  Howard  v.  Simpkins,  70  Ga.  322. — 
See  Hammon,  Cont.,  §  176. 

48.  Seeley  v.  Seeley-Howe-Le  Van  Co. 
[Iowa]  103  N.  W.  961. 

49.  Fisher  v.  Kissinger,  6  Ohio  C.  C.  (N. 
S.)   218. 

Xote:  Upon  repudiating  a  contract  of 
hiring  and  service,  an  infant  may  recover  on 
a  quantum  meruit  the  reasonable  value  of 
the  services  he  has  rendered  under  it.  Ray 
V.  Haines,  52  111.  485;  Indianapolis  Chair  Mfg. 
Co.  v.  Wilcox,  59  Ind.  429;  Vehue  v.  Pink- 
ham,  60  Me,  142;  Gaffney  v.  Hayden,  110  Mass. 
137,  14  Am.  Rep.  580;  Vent  v.  Osgood,  19  Pick. 
.[Mass.]  672;  Lufkin  v.  Mayall,  25  N.  H.  82; 
Medbury  v.  Watrous,  7  Hill  [N.  T.]  110;  Fran- 
cis V.  Felmit,  20  N.  C.  498;  Dearden  v.  Adams, 
19  R.  I.  217;  Price  v.  Furman,  27  Vt.  268,  65 
A.m.  Deo.  194.  By  the  better  opinion  the 
amount  so  recoverable  is  not  subject  to 
diminution  by  deducting  the  damages  occa- 
sioned by  the  breach.  Derocher  v.  Conti- 
nental Mills,  58  Me.  217,  4  Am.  Rep.  286;  Rad- 
ley  V.  Kenedy,  14  N.  T.  S.  268.  There  are 
cases,  however,  holding  to  the  contrary. 
Lowe  V.  Sinclear,  27  Mo.  308;  Shurtleff  v. 
Millard,  12  R.  I.  272,  34  Am.  Rep.  640;  Hoxie 
V.  Lincoln.  25  Vt.  206.  See  Hammon,  Con- 
tracts, §  175b. 

50.  Where,  after  majority,  action  is 
brought  to  set  aside  an  award  by  g,rbitra- 
tors  and  it  is  alleged  that  the  award  was 
made   in   a   collusive   and   fraudulent   suit,   it 


constitutes  a  disaffirmance  of  the  arbitration 
and  award.  Millsaps  v.  Estes,  137  N.  C.  535, 
50  S.  E.  227. 

51.  He  must  return  what  he  has  received 
as  a  condition  precedent  to  having  a  sale  an- 
nulled. Succession  of  Sallier  [La.]  38  So. 
929.  Where  an  infant  seeks  to  disaffirm  an 
award  by  which  title  to  his  land  passed, 
he  must  restore  what  he  received,  and  if 
what  he  received  has  been  Invested,  he 
must  surrender  the  property.  Millsaps  v. 
Estes,  137  N.  C,  535,  50  S.  B.  227. 

52.  An  infant  partner  who  agreed  to  de- 
liver goods  belonging  to  the  firm  in  satis- 
faction of  a  balance  due  thereon  cannot  re- 
pudiate and  recover  the  goods  without  pay- 
ing the  balance  of  the  price  due.  Gordon  v. 
Miller  [Mo.  App.]  85  S.  W.  943. 

53.  Millsaps  V.  Estes,  137  N.  C.  535,  50  S. 
E.  227. 

64.  Southern  Cotton  Oil  Co.  v.  Dukes,  121 
Ga.  787,  49  S.  E.  788. 

55.  Wallace  v.  Leroy  [W.  Va.]  50  S.  E.  243. 
Where,  in  an  action  against  an  infant  on  a 
contract,  property  received  by  him  has  been 
attached  in  the  hands  of  a  third  person,  the 
establishment  of  the  defense  of  infancy  an- 
nuls the  contract,  defeats  the  action  and  dis- 
solves the  attachment.     Id. 

56,  57.     See  4  C.  L.   94. 

58.  Pen.  Code,  §  19.  People  v.  Domenioo, 
45  Misc.  309,  92  N.  Y.  S.  390.  An  Infant  under 
10  years  of  age  Is  incapable  of  committing 
crime.  Over  10  and  under  14  the  state  must 
prove  his  capacity.  Singleton  v.  State  [Ga.] 
52   S.  B.  156. 

59.  Plea  of  guilty  does  not  overcome  it. 
People  V.  Domenico,  45  Misc.  309,  92  N.  T.  S. 
390.  Nor  can  their  capacity  be  determined  by 
the  court  from  their  appearance  and  conversa- 
tion with  them  and  their  parents,  no  evi- 
dence as  to  their  capacity  having  been  taken 
Id. 

60.  Procuring  money  by  fraudulent  prac- 
tices on  a  contract  to  perform  services.  Vin- 
son V.  State  [Ga.]   52  S.  B.  79. 

61.  State  V.  Brock,  186  Mo.  457,  85  S  W 
595. 

62.  See  4  C.  L.  94. 


6  Cur.  Law. 


INFANTS  §  8. 


caused  by  the  negligence  of  another."'  Service  of  process  must  be  made  on  the 
infant"*  or  one  authorized  by  law  to  accept  service  for  him;"'  but  he  can  appear 
and  defend  only  by  guardian  ad  litem""  duly  appointed.'^  It  is  held  that  he  may 
appear  by  attorney  for  the  purpose  of  a  continuance,"'  and  failure  to  appoint  a 
guardian  ad  litem  merely  affects  the  regularity  of  procedure  and  not  the  jurisdiction 
of  the  court;"'  but  he  cannot  stand  in  judgment  unless  he  was  represented  by  a 
guardian  ad  litem.^" 

As  a  general  rule  infants  are  excepted  from  the  operation  of  statutes  of  limita- 
tion/^ which  affett  the  remedy  and  not  the  right"'  as  to  transactions  to  which  the 
bar  is  applicable;''  but  unless  specially  excepted,  such  statutes  apply  to  them.'* 
The  disability  of  infancy  cannot  be  tacked  to  the  disability  of  coverture.'" 

The  question  of  jurisdiction  of  a  Federal  court  where  an  infant  is  suing  by 
his  guardian  depends  on  the  citizenship  of  the  infant.'" 

A  complaint  for  personal  injuries  should  show  that  the  infant  sustained  the 
damage  complained  of."  An  infant  party  is  not  bound  by  admissions  in  a  pleading 
of  his  adult  co-defendant.'*  The  incompetency  of  testimony  against  him  cannot 
be  waived  by  his  attorney."  A  bill  in  equity  cannot  be  taJcen  for  confessed  as 
to  him.*" 

Where  the  interests  of  a  guardian  are  adverse  to  those  of  his  ward  in  property 


03.  Wilmot  V.  MoPadden  [Conn.I  61  A. 
1069. 

64.  A  minor  Is  a  member  of  his  father's 
family,  and  process  In  an  action  against  him 
Is  served  by  leaving'  a  copy  with  the  father 
at  the  father's  dwelling.  Terkes  v.  Stetson 
[Pa.]    61   A.    lis. 

65.  Service  on  a  guardian  ad  litem  ap- 
pointed on  a  defective  affidavit  (not  stating 
whether  or  not  they  had  a  statutory  guar- 
dian),    held    not    void.     Mullins    v.    Mulllns 

•[Ky.]    87  S.   W.  764. 

60.  A  judgment  not  clearly  favorable  to 
him  will  be  reversed  where  it  appears  that 
no  guardian  ad  litem  was  appointed.  Liang- 
ston  V.  Bassette  [Va.]  51  S.  B.  218. 

67.  See  Guardians  Ad  Litem  and  Next 
Friends,  5  C.  L.  1601. 

68.  An  appointment  of  a  guardian  ad 
litem  at  a  following  term  is  sufficient  to  give 
Jurisdiction.     Sears  v.  Buling  [Vt.]  61  A.  518. 

«».  A  complaint  not  alleging  such  ap- 
pointment is  not  demurrable  on  the  ground 
of  want  of  capacity.  Goodfriend  v.  Robins, 
92  N.  Y.  S.  240.  An  allegation  In  a  petition 
by  an  infant  suing  by  his  guardian,  that 
such  guardian  was  duly  appointed  etc.,  is  not 
of  a  jurisdictional  fact  nor  Is  it  a  material 
averment  within  Ohio  Code,  providing  that 
such  issues  may  be  raised  by  general  denial. 
•Toledo  Traction  Co.  v.  Cameron  [C.  C.  A.] 
137  F.  48. 

70.  The  question  of  the  court's  failure  to 
appoint  a  guardian  ad  litem  may  be  raised 
on  motion  to  set  aside  the  judgment.  State 
V.  Gawronski,  110  Mo.  App.  414,  85  S.  W. 
126.  Unless  a  guardian  ad  litem  was  ap- 
pointed, a  judgment  against  him  is  void. 
Weaver  v.  Glenn  [Va.]  51  S.  B.  835.  Under 
Code  1896,  §  3180,  a  partition  decree  of  prop- 
erty In  which  Infants  have  an  interest  is 
erroneous  where  no  guardian  ad  litem  was 
appointed  for  them.  Bdwards  v.  Edwards 
[Ala.]  39  So.  82.     Under  Rev.  St.  1899,   §   558, 


after  commencement  of  an  action  against 
an  infant  and  service  of  process  upon  him, 
no  further  proceedings  can  be  taken  until 
the  appointment  of  a  guardian  ad  litem. 
State  V.  Gawronski,  110  Mo.  App.  414.  85  S. 
W.  126. 

71.  Parker  v.  Ricks  [Xa..]  38  So.  687. 
Limitations  against  an  action  for  the  recov- 
ery of  land  do  not  run  against  infants.  Vin- 
cent  V.   Blanton    [Ky.]    85   S.   W.    703. 

72.  Code  1902,  I  426  is  a  pure  statute  of 
limitation  affecting  the  remedy.  Jones  v. 
Boykin,  70  S.  C.  309,   49  S.   E.   877. 

73.  Where  an  infant  was  a  party  to  an 
action,  was  duly  served  and  was  represent- 
ed by  a  guardian  ad  litem,  and  he  consent- 
ed to  the  judgment  rendered  arfd  received 
benefits  by  reason  of  the  compromise,  an  ac- 
tion to  set  aside  such  judgment  is  governed 
by  reasonable  diligence  and  not  by  limita- 
tions. Johnson  v.  Johnson  [Tex.  Civ.  App.] 
85   S.   W.   1023. 

74.  Minors  are  not  exempted  from  the 
provisions  of  Rev.  Codes  N.  D.  1899,  §  3491a. 
Schauble  v.   Sohulz   [C.  C.  A.]   137  F.   389. 

75.  Adverse  possession  commenced  during 
minority  begins  to  run  against  a  female  in- 
fant at  the  date  of  her  marriage.  York  v. 
Hutcheson  [Tex.  Civ  App.]  83  S.  W.  895. 

76.  Toledo  Traction  Co.  v.  Cameron  [C. 
C.  A.]  137  F.  48. 

77.  A  declaration  In  tort  by  a  next  friend, 
alleging  in  its  commencement  that  the  next 
friend  complains  and  In  its  conclusion  that 
the  tort  was  to  the  damage  of  the  next 
friend,  Is  irregular  and  will  be  stricken. 
BlonskI  V.  American  Enameled  Brick  &  Tile 
Co.  [N.  J.  Law]  60  A.  1101. 

78.  Holderby  v.  Hagan  [W.  Va.]  50  S.  B. 
437. 

79.  Jespersen  v.  Mech,  213  111  488,  72  N.  E. 
1114. 

80.  Holderby  v.  Hagan  [W.  Va.J  50  S.  E. 
437.  In  an  action  to  quiet  title  as  against 
infants,  the  plaintiff  must  prove  his  title.     Id. 
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in  suit,  attorneys  who  appear  for  a  guardian  ad  litem  appointed  for  him  are  entitled 
to  reasonable  fees  out  of  the  infants'  estate;'^  but  the  amount  of  such  fees  cannot  be 
declared  a  lien  on  the  property  in  controversy.*^ 

A  judgment  against  an  infant  on  proper  service  is  not  void,  but  voidable 
only,'^  and  can  be  set  aside  only  in  case  of  fraud,  collusion  or  prejudicial  error,** 
or  where  it  appe^js  that  a  good  defense  was  not  interposed  by  his  guardian  ad  litem.'* 
A  judgment  wi^  not  be  set  aside  because  of  mere  irregularity  in  the  appointment 
of  a  guardian  ad  litem."  Equity  will  entertain  a  bill  by  an  infant  to  impeach 
a  decree  for  errors  of  law  apparent  on  the  face  of  the  record  without  requiring  him 
to  file  a  bill  for  review,  to  apply  for  a  rehearing,  or  sue  out  error.'^  Such  a  bill  may 
be  filed  at  any  time  during  minority  or  within  the  period  allowed  after  majority  for 
prosecuting  a  writ  of  error.'"  A  mere  technical  rule  will  not  be  permitted  to  defeat 
the  review  of  a  meritorious  petition.'" 
iNTOBMATioif ;  Infobmees,  See  latest  topical  index. 

INJUirCTIOlT. 


§  I.     Nature     and     Remedy     and     Grounds 
Therefor  (6). 

§  2.     Who  and  What  Slay  be  Enjoined  (10). 

A.  In  General   (10). 

B.  Actions  or  Proceedings    (11). 

C.  Public,    Official    and   Municipal    Acts 

(14).  Acts  of  Boards  or  Officers 
(15).  Elections  and  Rigrht  to  Of- 
fice  (15).     Taxes   (15). 

D.  Enforcement  of  Statutes  or  Ordinan- 

ces (16). 

E.  Exercise   of   Right  of  Eminent   Do- 

main  (16). 

F.  Acts  Affecting   Rights   in  Highways 

and  Public  or  Quasi-Public  Places 
(16). 

G.  Acts    of    Quasi-Public    and    Private 

Corporations  or  Associations   (17). 
H.     Breach   or   Enforcement  of  Contract 
or   of   Trust    (17).     Third   Persons 
(18). 


I.     Interference  with  Property,  Business 
or     Comfort     of    Private     Persons 
(IS).     Easements    and    Rights    of 
"Way    (20).     Nuisance    (20).     Tres- 
pass   (21). 
J.     Crimes  (22). 
i  3.      Suits   or  Actions  for  Injunction    (22). 
S  4.     Preliminary  Injunction  (24). 

A.  Issuance   (24). 

B.  Bonds    (27). 

C.  Dissolution,  Modiflcation  or  Continu- 

ance;   Reinstatement   (27). 

D.  Damages  on  Dissolution  and  Liabil- 

ity on  Bond  (28). 

E.  The  Appealability  (29). 

9  5.  Decree,  Judgrment  or  Order  for  In- 
junction (29). 

§  6.     Violation  and  Funisliment   (30). 

§  7.  Liability  for  IVroneful  Injunction 
(31). 


§  1.  -  Nature  of  remedy  and  grounds  therefor.'^ — Injunctions  are  known  as 
mandatory  or  preventive  according  as  they  command  a  defendant  to  do  or  to  refrain 
from  an  act."^  Mandatory  injunctions  are  used  with  extreme  caution  and  the  rela- 
tive convenience  or  inconvenience  which  would  result  to  the  parties  from  granting 
or  withholding  it  will  be  taken  into  consideration  in  each  case.'^     A  preliminary 


81,  82.  Owens  v.  Gunther  [Ark.]  86  S.  W. 
851. 

83.  A  minor  may  assail  a  judgment  for 
fraud  or  error  only  in  case  he  seeks  relief 
within  the  statutory  period  after  attaining 
majority.  Wilson  v.  Wilson  [Wash.]  82  P. 
154. 

84.  Johnson  v.  Johnson  [Tex.  Civ.  App.] 
85   S.  W.   1023. 

85.  Johnson  V.  Johnson  [Tex.  Civ.  App.] 
85  S.  W.  1023.  A  judgment  in  an  action  in 
which  their  guardian  ad  litem  made  no  de- 
fense is  not  binding  on  them.  Millsaps  v. 
Bstes,  137  N.  C.  535,  50  S.  B.  227. 

86.  Infant  had  suffered  no  substantial  in- 
justice. Middleton  v.  Stokes  [S.  C]  50  S.  B. 
539. 

87.  A  decree  declaring  lands  not  subject 
to  partition  and  requiring  a  sale  and  division 


of  the  proceeds  is  a  final  decree  within  this 
rule.     Crane  v.  Stafford  [111.]  75  N.  E.  424. 

88.  Crane  v.  Stafford  [111.]  75  N.  E.  424. 

89.  A  rule  that  a  motion  for  a  new  trial  is 
indivisible  cannot  b?  invoked  to  defeat  a  re- 
view of  a  meritorious  petition  in  error  by  a 
minor  defendant  whose  guardian  ad  litem 
has  inadvertently  joined  with  him  a  mere 
nominal  defendant.  Godfrey  v.  Smith  [Neb] 
103  N.  W.  450. 

90.  See  4  C.  L.  96.  In  many  of  the  topics 
relating  to  particular  matters,  e.  g.,  Cor- 
porations, 5  C.  L.  764^  the  applicability  of  in- 
junctive  relief  is    incidentally   discussed. 

91.  Mason  v.   Byrley    [Ky.]    84   S.   W.   767. 

92.  Mason  v.  Byrley  [Ky.]  84  S.  W.  767. 
Mandatory  injunctions  are  granted  only  in 
rare  instances  such  as  to  remove  obstructions 
to  easements.  Jacquelin  v.  Erie  R.  Co.  [N. 
J.  Bq.]  61  A.  18.  In  Louisiana  it  seems  that 
injunction   is   not  allowed   where  mandatory 
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injunction  may  be  mandatory."  A  mandatory  injunction  will  issue  to  compel  a 
quasi-public  corporation  to  perform  its  public  duties  without  discrimination."  A 
special  injunction  is  one  granted  for  the  prevention  of  irreparable  injury  when  the 
preventive  aid  of  the  court  is  the  ultimate  and  only  relief  sought  and  the  primary 
equity  involved  in  the  suit.""  A  common  injunction  is  one  granted  in  aid  of,  or 
as  secondary  to,  another  equity. °°  An  injunction  will  issue  to  restrain  the  parties"^ 
in  the  action  in  which  it  is  granted  and  also,  when  so  drawn,  their  attorneys,  agents 
and  employees,"'  and  also  persons  acting  in  collusion  or  combination  with  the  parties 
with  knowledge  of  the  injunction,""  but  not  persons  who  are  not  in  any  way  connected 
with  the  parties.^ 

As  a  general  rule  injunction  will  only  issue  when,there  is  a  clear  and  undisputed 
right,  legal  or  equitable,"  and  where  irreparable  injury  will  result  from  the  acta 


relief  Is  the  essence  of  the  prayer,  mandamus 
being  the  proper  remedy.  But  an  injunction 
"slightly  mandatory,"  where  a  mandate  Is 
requisite  to  complete  equity  as  an  incident  to 
preventive  relief,  will  issue.  Itzkovitch  v. 
Whitaker  [La,]  39  So.  499,  and  cases  cited. 
The  distinction  so  made  seems  both  logical 
and  practical.  Under  the  statutes  of  Kentucky 
mandamus  issues  only  to  public  officers,  ex- 
ecutive and  ministerial.  Accordingly  manda- 
tory injunction  and  not  mandamus  is  the 
remedy  to  compel  a  telephone  company  to 
install  a  telephone.  Williams  v.  Maysvllle 
Tel.  Co..  26  Ky.  L.  R.  945,  82  S.  W.  995. 

93.  By  statute  in  Kentucky  (Civ.  Code  Prac. 
§  278).  Mason  v.  Byrley  [Ky.]  .84  S.  W.  767. 
It  is  sometimes  held  that  mandatory  injunc- 
tion should  not  issue  pending  trial.  Injunc- 
tion restraining  defendant's  solicitors  from 
using  a  badge  designed  to  mislead  plaintiff's 
customers  held  not  mandatory.  Morton  v. 
Morton  [Cal.]  82  P.  664.  An  injunction  to' 
prevent  the  discontinuance  of  a  railroad  sta- 
tion is  so  far  mandatory  in  its  nature  that  it 
should  not  issue  preliminarily  except  under 
such  circumstances  as  would  justify  manda- 
tory Injunctions.  Jacquelin  v.  Brie  R.  Co. 
[N.  J.  Bq.]  61  A.  18.  Mandatory  injunction 
to  obtain  letters  to  prepare  evidence  for  de- 
fense of  criminal  action  refused.  Smith  v. 
Jerome,  93  N.  T.  S.  202. 

»4.  'To  furnish  water  to  a  user  on  the 
same  terms  as  it  furnishes  water  to  a  busi- 
ness competitor  of  complainant  when  the 
conditions  of  service  are  practically  the 
same.  Wiemer  v.  Louisville  Water  Co.,  130 
F.    251. 

»5.  Injunction  to  restrain  use  of  a  room 
in  violation  of  a  covenant  in  a  lease  held  to 
be  a  special  injunction.  Cobb  v.  Clegg,  137 
N.  C.  153,  49  S.  B.  80. 

96.  Cobb  V.  Clegg,  137  N.  C.  153,  49  S.  B. 
80. 

97.  Herzberger  v.  Barrow,  115  111.  App.  79. 

98.  People  v.  Marr,  181  N.  T.  463,  74  N.  B. 
431;  Rigas  t.  Livingston,  178  N.  T.  20,  70  N. 
B.  107. 

99.  Rigas  v.  Livingston,  178  N.  Y.  20,  70 
N.  E.  107.  When  all  the  defendants  had 
knowledge  of  a  strike  injunction,  it  was  held 
to  be  immaterial  that  some  were  not  parties 
to  the  injunction  suit  nor  served  with  pro- 
cess or  with  the  injunction.  OIBrien  v.  Peo- 
ple [111-]  '75  N.  E.  108.  An  injunction  against 
a  corporation  binds  its  officers  and  agents 
although  they  be  not  parties  of  record. 
Town  of  Adel  v.  WoodaU  [Ga.]  50  S.  E.  481. 


1.  Injunction  was  against  city  authorities, 
and  a  private  person  not  acting  as  agent,, 
servant  or  in  collusion  was  held  not  to  be 
restrained  thereby.  Rigas  v.  Livingston,  178 
N.  Y.  20,  70  N.  B.  107. 

2.  Jacquelin  v.  Brie  R.  Co.  [N.  J.  Eq.]  61 
A.  18.  The  right  of  the  complainant  to  claim 
specific  performance  was  disputed  and  in- 
junction refused.  Lucas  v.  Milliken,  139  F. 
816.  Injunction  will  be  refused  when  to 
grant  it  would  be  unconscionable,  even 
though  a  legal  right  is  about  to  be  violated; 
such  a  case  is  presented  where  the  legal 
right  arises  out  of  a  decree  of  court  render- 
ed by  mistake.  Parsons  v.  Ohio  Pail  Co.,  8 
Ohio  C.  C.  (N.  S.)  116.  Injunction  may  be  re- 
fused where  it  is  deemed  Inequitable,  even 
where  the  defendant  does  not  raise  this  point. 
McConnell  v.  Hampton  [Ind.]  73  N.  E.  1092. 
Where  complainant's  predecessors  in  title 
had  covenanted  to  extend  a  street  through 
land  where  defendant's  water  pipes  were  laid 
and  defendant  took  with  knowledge  of  the 
pipes,  it  was  held  he  had  no  greater  rights 
than  his  grantor's  and  that  he  could  not 
come  into  equity  for  an  injunction  to  enjoin 
the  maintenance  of  the  pipes.  Jayne  v. 
Cortland  Waterworks  Co.,  95  N.  Y.  S.  227. 
Where  the  plaintiff's  legal  right  is  not  clear 
or  is  disputed,  equity  will  not  interfere  and 
issue  final  orders  or  decrees  before  the  right 
is  established  by  proceedings  at  law,  unless 
it  clearly  appears  that  no  adequate  remedy 
at  law  exists  or  that  irreparable  and  perma- 
nent Injury  must  result  unless  the  sum- 
mary process  by  injunction  is  not  Interpos- 
ed. Williams  v.  Mathewson  [N.  H.]  60  A.  687. 
Not  to  restrain  an  action  at  law  on  an  oral 
agreement  in  the  absence  of  fraud,  set  off, 
multiplicity  of  suits  or  other  equitable 
ground.  Waggaman  v.  Keith  Co.,  23  App.  D. 
C.  166.  It  is  doubtful  whether  an  injunction 
will  lie  to  enjoin  a  husband  from  disposing 
of  or  selling  his  property  in  order  to  avoid 
payment  of  alimony.  Griswold  v.  Griswold, 
111  111.  App.  269.  Under  the  laws  of  Michi- 
gan (Comp.  Laws,  §  7754),  providing  that 
money  payable  to  a  beneficiary  by  a  benefit 
society  duly  organized  could  not  be  come  at 
by  trustee,  garnishment  or  other  process  or 
seized  by  any  legal  or  equitable  process  or 
by  operation  of  law,  it  was  held  that  the 
court  in  a  divorce  proceeding  could  not  en- 
Join  such  payments.  Hunt  v.  Branch  Cir- 
cuit Judge  [Mich.]  12  Det.  Leg.  N.  490,  104 
N.   W.    724. 
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complained  of,'  for  which  there  is  no  adequate  remedy  at  law.*  Injunction  may  issue 
in  other  cases  by  force  of  statute  in  some  states.''  Whether  damages  will  be  regarded 
by  a  court  of  equity  as  "irreparable"  or  not  depends  more  upon  the  nature  of  the 


3.     Becker  v.  Gilbert  [N.  J.  Bq.]   60  A.  29. 

Granted:  Sale  of  books  of  a  mercantile 
agency  on  levy  and  also  the  sale  of  informa- 
tion contained  in  them  enjoined.  Sinsabaugh 
V.  Dun,  214  111.  70,  73  N.  E.  390.  Removal 
of  a  blacksmith  shop  to  another  site  in  viola- 
tion of  an  ordinance  enjoined  on  ground  that 
irreparable  damage  would  be  caused  by  the 
greater  exposure  to  fire.  Patterson  v.  John- 
son, 114  111.  App.  329.  Removal  of  a  wooden 
building  in  violation  of  a  city  ordinance  en- 
joined on  the  ground  that  it  would  cause 
irreparable  injury  to  the  plaintiff.  Patter- 
son v.  Johnson,  214  111.  481,  73  N.  B.  761.  To 
prevent  an  addition  to  a  building  in  which 
.  the  plaintiff  had  a  common  easement  with 
the  defendant.  Piro  v.  Shipley,  211  Pa.  36,  60  A. 
325.  Cutting  a  channel  in  lands  of  another 
by  which  to  turn  a  steamship  around  enjoin- 
ed. Wilkinson  v.  Dunkley-Williams  Co. 
[Mich.]  103  N.  W.  170.  In  Idaho  an  injunc- 
tion will  issue  to  restrain  temporarily  an  act 
which  will  result  in  great  damage  to  the 
plaintiff,  although  the  injury  is  not  irrepar- 
able and  notwithstanding  he  has  other  reme- 
dies. Price  v.  Grice  [Idaho]  79  P.  387.  In 
Illinois  violations  of  the  insurance  laws  were 
enjoined  although  there  was  an  adequate 
remedy  at  law,  criminally  and  civilly,  and 
no  injury  had  been  suffered.  North  "Ameri- 
can Ins.  Co.  v.  Yates,   116  111.  App.   217. 

Refnsed!  A  preliminary  Injunction  will 
not  issue  to  restrain  the  collection  of  debts 
due  defendants  where  it  appears  that  there 
is  no  fund  to  be  distributed  and  no  injury 
will  result  to  the  complainant  from  such  col- 
lection. Rowland  v.  Auto  Car  Co.,  133  F. 
835.  Incurring  indebtedness  beyond  consti- 
tutional limit  held  not  to  cause  irreparable 
injury  to  or  deprive  tax  payer  of  his  remedy. 
Bailey  v.  Sioux  Falls  [S.  D.]  103  N.  W.  16. 
Injunction  refused  where  an  entry  which 
would  have  been  lawful  if  properly  made 
was  effected  by  force  against  one  wrongful- 
ly withholding  possession,  there  being  no  ir- 
reparable injury  involved.  Montgomery 
Amusement  Co.  v.  Montgomery  Traction  Co., 
139  F.  353.  Loss  of  the  presidency  of  a  cor- 
poration by  failure  to  get  sufficient  stock 
through  breach  of  contract  to  sue  held  not 
to  be  Irreparable  Injury  where  the  defend- 
ants were  able  to  respond  in  damages.  Lucas 
v.  Milliken,  139  F.  816.  Not  to  prevent  lay- 
ing ga^  pipes  which  at  one  single  point  only 
interfered  with  the  complainants'  pipes.  At- 
lantic City  Gas  &  Water  Co.  v.  Consumers' 
Gas  &  Fuel  Co.   [N.  J.  Bq.]   61  A.  760. 

4.  Granted:  Cutting  off  steam  supply  by 
landlord  enjoined,  it  being  held  that  it  was 
essential  to  the  reasonable  use  and  enjoy- 
ment of  the  demised  premises  and  that  there 
was  no  adequate  remedy  at  law.  Slack  v. 
Knox,  114  111.  App.  435.  Where  commercial 
ruin  was  threatened  by  acts  of  a  combination 
of  brewers  In  restraint  of  trade,  an  injunc- 
tio"n  issued  on  the  ground  that  the  remedy 
at  law  was  inadequate,  although  the  statute 
(anti-trust  act— 26  Stat,  at  L.  209,  c.  647;  U. 
S.  Comp.  St.  1901,  p.  3201),  provided  for  three- 
fold damages.  Leonard  v.  Abner-Drury 
Brewing  Co.,  25  App.  D.    C.   161.     To  prevent 


the  sale  of  property  seized  upon  process,  a 
motion  in  the  action  in  which  the  execution 
issued  being  held  to  be  an  Inadequate  rem- 
edy. Gale  Mfg.  Co.  v.  Sleeper  [Kan.]  79  P. 
648.  Procuring  breach  of  patent  medicine 
contract.  Garst  v.  Charles,  187  Mass.  144,  72  N. 
B.  839.  Relief  granted  although  certiorari 
and  criminal  proceedings  were  possible, 
where  by  virtue  of  an  ordinance  a  railroad 
obstructed  the  streets.  Gilcrest  Co.  v.  Des 
Moines  [Iowa]  102  N.  W.  831.  The  remedy 
afforded  by  an  indefinite  succession  of  law- 
suits on  account  of  constant  flowings  of  land 
can  hardly  be  regarded  as  adequate.  Boglins 
V.  Giorgetta  [Colo.  App.]  78  P.  612.  Manda- 
tory injunction  will  lie  for  refusal  of  a  water 
company  to  furnish  water  to  the  complain- 
ant at  the  same  rates  as  to  others,  this  being 
the  only  adequate  remedy  available.  Wiem- 
er  V.  Louisville  Water  Co.,'  130  F.  251.  In- 
junction issued  to  restrain  a  lessor  of  real 
estate  from  preventing  the  owners  of  cer- 
tain boilers  which  they  delivered  to  his 
lessees  under  a  contract  of  bailment,  and 
which  had  been  attached  to  the  realty,  from 
repossessing  themselves  of  their  property 
upon  the  bankruptcy  of  the  lessee.  Weth- 
erill  V.  Gallagher,  211  Pa.  306,  60  A.  906.  No 
adequate  remedy  at  law  for  wrongful  use  of 
water  supply  by  city  where  it  was  impos- 
sible to  ascertain  how  much  water  w^as  be- 
ing used.  Turners  Palls  Fire  Dist.  v.  Mil- 
lers Falls  Water  Supply  Dist.  [Mass.]  75  N. 
B.  630. 

Tbe  extraordinary  legral  remedies,  manda- 
mus, prohibition  and  quo  -n-arranto  being 
"legal"  should  be  applied  If  fully  adequate. 
Compare  Mandamus,  4  C.  L.  506;  Prohibition, 
Writ  Of>,  4  C.  L.  1084;  Quo  Warranto,  4  C.  L. 
1177, 

Mandamus  held  to  be  the  remedy  to  re- 
strain removal  of  railroad  station.  Jac- 
quelln   v.   Brie   R.    Co.    [N.   J.   Eq.]    61   A.   18. 

Refnsed:  Where  a  water  company  con- 
demned land  under  which  a  gas  company 
ran  Its  pipes,  an  injunction  was  refused  the 
latter  on  the  ground  that  it  could  remove  the 
pipes  to  other  land  at  a  small  expense.  In- 
dependent Natural  Gas  Co.  v.  Butler  Water 
Co.,  210  Pa.  177,  59  A.  984.  A  public  im- 
provement will  not  be  enjoined  to  save  a 
private  citizen  from  some  doubtful  future 
injury  for  which  he  will  have  an  adequate 
remedy  at  law.  Simonson  v.  Richardson,  2 
Ohio  N.  P.  (N.  S.)  170.  Refused  where  a 
county  was  in  possession  of  land  In  compli- 
ance with  Texas  law  (Supp.  Sayles'  Ann.  Civ. 
St.  art  4471),  providing  for  possession  after 
condemnation,  as  there  was  an  adequate 
remedy  at  law  to  try  the  right  of  the  county 
to  condemn  the  land.  Johnston  v.  O'Rourke 
&  Co.  [Tex.  Civ.  App.]  85  S.  W.  501.  Not  to 
restrain  justices  from  acting  because  of  in- 
terest in  the  result.  National  Tube  Co  v. 
Smith  [W.  Va.]  50  S.  E.  717.  Court  refused 
to  enforce  by  injunction  a  covenant  not-  to 
Institute  condemnation  proceedings  against 
any  lands  of  a  railroad  company  whether 
the  covenant  was  an  easement  or  not.  Mor- 
ris &  B.  R.  Co.  V.  Hoboken  &  M.  R.  Co.  [N 
J.  Bq.l   59  A.   332.     Injunction  will  not  lie  to 
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right  injured  than  upon  the  pecuniary  measure  of  the  loss  suffered."  The  adequate 
remedy  at  law  which  will  deprive  a  court  of  equity  of  jurisdiction  is  a  remedy  as  cer- 
tain, complete,  prompt  and  efficient  to  attain  the  ends  of  justice  as  the  remedy  in  equi- 
ty.'' The  remedy  at  law  may  be  inadequate  because  the  resulting  damages  will  not  be 
susceptible  of  computation'  or  because  the  defendant  is  insolvent^  or  in  case  of 
fraud,"  or  because  requiring  a  multitude  of  suits,^^  and  in  like  manner  multiplicity  of 
suits,^^  or  impossibility  of  computing  damages,  may  render  the  injuries  irreparable. '' 
The  issuance  of  an  injunction  is  not  a  matter  of  absolute  right,  but  rests  in  the  sound 
discretion  of  the  court,  to  be  determined  on  the  consideration  of  all  the  special 


restrain  the  service  of  an  execution  upon  the 
ground  that  it  was  judgment  entered  by  an- 
other court  by  mistalce,  since  that  court 
should  be  applied  to  for  a  correction.  Hearn 
V.  Canning  [R.  I.]  61  A.  602.  Dispossession 
of  a  tenant  by  a  landlord  under  claim  of 
right  does  not  present  a  case  of  "no  adequate 
remedy  at  law."  Williams  v.  Mathewson  [N. 
H.]  60  A.  687.  An  injunction  to  restrain  the 
surveying  and  condemning  of  a  right  of  way 
over  the  plaintiff's  land  refused  on  the  ground 
that  the  plaintiff's  remedy  at  law  was  ade- 
quate in  the  condemnation  proceedings. 
South  &  "W.  R.  Co.  V.  Virginia  &  S.  E.  Ry. 
Co.  [Va.]  51  S.  B.  843.  Injunction  does  not 
lie  to  enforce  rights  acquired  under  an  assign- 
ment of  part  of  a  contract;  the  remedy  is  at 
law  for  the  breach.  New  York  &  Bermudez 
Co.  V.  Herrmann,  6  Ohio  C.  C.  (N.  S.)  431. 
Where  building  restrictions  in  a  deed  were 
mutually  misconstrued  by  both  complainant 
and  defendant  and  the  former  alone  of  all 
the  other  property  owners  objected  to  the 
defendant's  violation  of  them  an  injunction 
was  refused  and  complainant  left  to  an  ac- 
tion at  law  for  damages.  Righter  v.  Win- 
ters [N.  J.  Eq.]  59  A.  770.  Not  to  recover 
possession  of  mortgaged  property  attached 
to  enforce  a  laborer's  lien  as  replevin  is  an 
adequate  remedy.  Johnson  v.  Gillenwater 
[Ark.]  87  S.  W.  439.  Refused  where  plaintifC 
was  amply  protected  by  common-law  remedy 
of  attachment.  Booth  &  Co.  v.  Mohr  [Ga.] 
50  S.  E.  173.  Remedy  at  law  by  certiorari 
deemed  to  be  adequate  and- an  injunction  was 
refused  to  restrain  commissioners  from  pro- 
ceeding under  Georgia  law  (Pol.  Code  1895, 
§§  520-522)  to  lay  -out  and  open  a  public 
road.  Atlanta  &  Wi  P.  R.  Co.  v.  Redwine 
[Ga.]    61  S.   B.  724. 

5.  Rev.  St.  Mo.  1899,  §  3649.  Injunction 
issued  to  restrain  further  obstruction  to  ac- 
cess to  a  private  road.  Downing  v.  Corcoran 
[Mo.  App.]   87  S.  W.   114. 

6.  Injunction  granted  for  obstructing  a 
drainage  .ditch,  although  the  damages  sus- 
tained by  the  back  water  was  only  $15.  Rob- 
ertson V.  Lewis,   77  Conn.   345,  59  A.   409. 

7.  Williams  v.  Neely  [C.  C.  A.]  134  F.  1; 
Meyer  v.  Boonville,  162  Ind.  165,  70  N.  E. 
146;  American  Plate  Glass  Co.  v.  Nicosin,  34 
Ind.  App.  643,  73  N.  B.  625;  Watkins  v.  Tal- 
lassee  Falls  Mfg.  Co.  [Ala.]  38  So.  756.  In- 
junction granted  to  prevent  the  transfer  of 
shares  of  stock  pendente  lite  on  the  ground 
that  they  were  different  from  ordinary  per- 
sonal property  and  that  equitable  relief  was 
more  beneficial  and  complete  than  legal. 
Currie  v.  Jones,  138  N.  C.  189,  50  S.  B.  560. 
An  action  upon  forged  promissory  notes  re- 
strained.    Ritterhoffi    v.    Puget    Sound    Nat. 


Bank,  37  Wash.  76,  79  P.  601.  The  real  ques- 
tion is  not  whether  a  party  is  utterly  with- 
out remedy  but  whether  the  legal  remedy, 
if  any,  is  inadequate  in  the  sense  that  it  will 
not  place  the  parties  to  the  contract  in  the 
same  positions  which  they  occupied  before 
the  attempted  breach  of  contraort.  Brie  R. 
Co.  v.  Buffalo,  180  N.  T.  192,  73  N.  B.  26.  For 
a  full  discussion  of  the  general  principles, 
see  Equity,   5   C.   L.   1144. 

8.  Sperry  &  Hutchinson  Co.  v.  Hertzberg 
[N.  J.  Eq.]  60  A.  368;  Gray  Lumber  Co.  v. 
Gaskin  [Ga.]  50  S.  E.  164.  Wrongful  levy 
of  an  execution  on  subscribers'  books  of  a 
mercantile  agency  and  threatened  disclosure 
of  their  contents  enjoined.  Sinsabaugh  v. 
Dun,  214  111.  70,  73  N.  B.  390.  Where  a  min- 
ing contract  provided  for  a  royalty  on  all 
coal  which  would  not  pass  through  a  screen 
of  a  certain  size,  injunction  lies  to  prevent 
the  use  of  a  screen  with  a  larger  mesh. 
Drake  v.  Black  Diamond  Coal  &  Min.  Co. 
[Ky.]   89  S.  W.  545. 

9.  Shields  v.  Johnson  [Idaho]  79  P.  394. 
In  such  a  case  the  plaintiff's  legal  remedy 
would  be  inadequate.  Sperry  &  Hutchinson 
Co.  v.  Hertzberg  [N.  J.  Bq.]  60  A.  368.  The 
question  as  to  the  Inability  of  the  defendant 
to  respond  in  damages  was  held  not  to  be 
properly  raised  where  there  were  two  de- 
fendants and  the  financial  irresponsibility  of 
only  one  was  alleged.  Williams  v.  Mathew- 
son [N.  H.]  60  A.  687.  Equity  will  restrain 
the  sale  of  real  estate  of  a  decedent,  con- 
veyed a"way  in  lifetime  in  fraud  of  creditors 
to  knowledge  of  vendee  and  estate  of  de- 
cedent is  insolvent,  but  the  rule  held  not 
to  apply  to  the  facts  of  the  case  at  bar. 
Monroe  v.  Monroe,  26  Pa.  Super.  Ct.  51.  Mere 
insolvency  of  the  defendant  dues  not  make  the 
remedy  at  law  inadequate  in  a  suit  involving 
right  to  possession  of  land.  Martinson  v. 
Marzolf  [N.  D.]   103  N.  W.  937. 

10.  Injunction  against  use  by  defendant's 
solicitors  of  a  badge  similar  to  plaintiff's 
and  calculated  to  deceive  his  customers  is- 
sued without  proof  of  insolvency.  Morton 
V.   Morton    [Cal.]    82  P.    664. 

11.  Sperry  &  Hutchinson  Co.  v.  Hertzberg 
[N.  J.  Eq.]  60  A.  368.  To  prevent  cutting  off 
steam  connections  and  supply.  Slack  v. 
Knox,  114  111.  App.  435.  Injunction  may  is- 
sue to  prevent  a  multiplicity  of  suits  arising 
because  of  the  constant  flo"wing  of  the  com- 
plainant's lands.  Boglino  v.  Giorgetta  [Colo. 
App.]  78  P.  612.  Repeated  slight  trespasses 
will  be  enjoined,  though  the  damage  is  slight 
and  defendant  is  solvent.  O'Brien  v.  Mur-  - 
phy  [Mass.]  75  N.  B.  700;  Hornung  v.  Herring 
[Neb.]    104    N.    W.    1071. 

12.  Glucose  Refining  Co.  v.  Chicago,  138  F. 
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circumstances  of  each  case.**  The  ''balance  of  convenience  or  hardship"  must  be 
in  favor  of  the  complainants.*'  Injunction  will  not  issue  to  enjoin  a  speculative 
or  contingent  injury*"  nor  to  preserve  rights  which  may  never  accrue.*'  An  injunc- 
tion which  would  be  useless  will  not  be  granted.*'  The  right  to  an  injunction  may  be 
barred  by  laches*'  or  by  estoppel.^"  Injunction  is  not  appropriate  to  mandamus 
proceedings.**  A  common-law  court  may  be  given  the  power  to  issue  restraining 
orders  by  the  legislature''"  but  such  power  is  not  an  equitable  one."' 

§  2.  Who  and  what  may  be  enjoined.  A.  In  general.''* — The  various  grounds 
whereon  equity  in  general  may  be  invoked"'  and  the  gfeneral  nature  and  oflBce  of 
injunctions""  have  already  been  discussed.  Injunction  as  a  statutory  remedy  pertains 
to  the  particular  subject-matter  or  right  whereto  the  statute  relates."' 


209.  Prosecution  of  a  number  of  actions  un- 
der a  smoke  nuisance  ordinance.  Dispos 
session  of  a  tenant  l>y  a  landlord  under 
claim  of  rfg^ht  was  held,  not  to  call  in  the 
power  of  equity  on  the  ground  of  avoid- 
ance of  a  multiplicity  of  suits.  Williams 
V.  Mathewson  [N.  H.]  60  A.  687. 

13.  Injunction  to  restrain  collection  of  a 
Judgment  by  sale  of  R.  G.  Dun  &  Co.  refer- 
ence books  enjoined.  Sinsabaugh  v.  Dun,  114 
111.   App.    523. 

14.  Madison  v.  Ducktown  Sulphur,  Cop- 
per &  Iron  Co.,   113   Tenn.   331,   83  S.  W.   658. 

15.  Hoy  V.  Altoona  Midway  Oil  Co.,  136  F. 
483.  Injunction  against  laying  railroad 
tracks  refused  in  doiabtful  case.  Pennsyl- 
vania R.  Co.  V.  Inland  Traction  Co.,  25  Pa. 
Super.  Ct.  115.  Where  complainant's  dam- 
age would  obviously  be  slight  and  the  de- 
fendant's loss  from  an  injunction  would  be 
considerable,  injunction  will  not  issue.  Bill 
by  author  to  restrain  publication  because  his 
reputation  would  suffer  by  reason  of  the 
Inferior  paper  and  binding  used.  Cleveland 
V.  Martin  [111.]  75  N.  E.  772. 

16.  Ftsher  v.  Georgia  Vitrifled  Brick  & 
Clay  Co.,  121  Ga.  621,  49  S.  E.  679.  Not  re- 
strain a  party  from  exhibiting  drawings  and 
diagrams  of  inventions,  in  the  absence  of 
showing  threats  so  to  do  or  reasons  to  ex- 
pect it.     Griffith  v.  Dodgson,  93  N.  T.  S.  155. 

17.  Not  to  restrain  a  sale  of  land  by  the 
guardian  of  an  incompetent  until  the  plain- 
tiff was  in  a  position  to  bring  a  bill  for  the 
specific  performance  of  a  contract  for  the 
sale  of  it  to  him  made  by  the  incompetent. 
In  re  Hayden's  Estate  [Cal.  App.]  81  P.  668. 
An  injunction  will  not  lie  to  restrain  a  de- 
fendant from  using  property  in  order  that  it 
might  be  subject  to  an  execution  in  payment 
of  a  prospective  judgment.  Williamson  v. 
M:oore    [Idaho]    80   P.   227. 

18.  To  restrain  past  acts.  Shafer  v.  Fry 
[Ind.]  73  N.  E.  698.  Past  acts  of  causing 
water  to  set  back  on  plaintiff's  land  by 
means  of  a  dam.  Bryant  v.  Frank  H.  Lamb 
Timber  Co.,  37  Wash.  168,,  79  P.  622.  Sale  of 
shares  of  stock  already  made.  Huet  v.  Pied- 
mont Springs  Lumber  Co.,  138  N.  C.  443,  50 
S.  E.  846.  Performance  of  an  ultra  vires 
contract  practically  executed.  Fisher  v. 
Georgia  Vitrified  Brick  &  Clay  Co.,  121  Ga. 
621,  49  S.  E.  679.  Not  to  restrain  canvass  of 
votes  cast  for  representatives  in  the  National 
House  when  the  certificates  of  election  have 
been  issued  and  the  House  has  admitted  the 
holders.  Selden  v.  Montague,  194  U.  S.  153, 
48  Law.  Ed.  915.  Where  the  defendant  re- 
peatedly   obstructed    plaintiff's    access    to    a 


right  of  way  It  was  held  that  the  case  was 
not  within  the  rule,  although  the  obstruc- 
tions were  actually  erected.  Downing  v. 
Corcoran  [Mo.  App.]  87  S.  W.  114.  An  in- 
junction refused  to  restrain  a  railroad  com- 
pany from  renewing  a  bridge  lawfully  built 
under  an  act  of  congress,  where  such  acts  in 
no  manner  increased  the  obstruction  to  navi- 
gation on  the  ground  It  would  not  furnish 
the  remedy  sought.  United  States  v.  Par- 
kersburg  Branch  R.  Co.,  134  F.   969. 

19.  Diversion  of  water  to  injury  of  ripa- 
rian owner.  Penrhyn  Slate  Co.  v.  Granville 
Elec.  Light  &  Power  Co.,  181  N.  T.  80,  73  N. 
B.  566;  Mooter  v.  Whitman,  3  Ohio  N.  P.  (N. 
S.)  141;  City  of  Hltoerton  v.  Eearle  Cotton 
Mills  [Ga.]  50  S.  E.  977.  Injunction  refused 
whore  there  had  been  a  delay  of  eight  years. 
Taylor  v.  Erie  City  Pass.  R.  Co.  [Pa,]  61  A. 
992.  Refused  when  nuisance  of  gas  and 
smoke  from  a  plant  had  gone  on  for  ten 
years  and  thousands  of  dollars  had  been 
spent  upon  improving  the  plant.  Madison  v. 
Ducktown  Sulphur,  Copper  &  Iron  Co.,  113 
Tenn.  331,  83  S.  W.  658.  Right  to  enjoin  the 
maintenance  of  water  pipes  in  certain  land 
held  to  be  lost  by  sleeping  on  one's  rights. 
Jayne  v.  Cortland  Waterworks  Co.,  95  N. 
Y.    S.    227. 

20.  Injunction  refused  where  the  defend- 
ant gas  company  had  requested  the  plaintiff 
company  to  disclose  its  lines  of  pipes  and  it 
had  not  only  refused  so  to  do  but  kept  a 
representative  on  the  defendant's  line  of 
work  who  made  no  objection  to  It  as  de- 
viating from  the  lines  prescribed  by  statute 
to  the  injury  of  the  plaintiff.  Atlantic  City 
Gas  &  Water  Co.  v.  Consumers'  Gas  &  Fuel 
Co.  [N.  J.  Eq.]  61  A.  760. 

21.  Proceeding  to  compel  county  treasurer 
to  make  tax  sales.  People  v.  Lewis,  102  App. 
Div.  408,  92  N.  Y.  S.  642. 

22.  Pennsylvania  Laws  (P.  L.  331)  act  of 
May  29,  1901,  §  9,  giving  the  court  of  quar- 
ter sessions  jurisdiction  of  Indictments  for 
illegal  sales  of  oleomargarine  with  power  to 
issue  restraining  orders,  held  to  be  constitu- 
tional. Commonwealth  v.  Andrews,  211  Pa. 
110,  60  A.  554. 

23.  "The  remedy  provided  is  not  a  pro- 
ceeding in  equity  •  »  •  and  is  in  conson- 
ance with  the  principle  of  preventive  justice 
which  had  early  recognition  in  the  common 
law  and  which  was  said  by  distinguished 
authority  to  be  preferable  in  all  respects  to 
punishing  justice."  Commonwealth  T.  An- 
drews,  211    Pa.   110,    60   A.   654. 

24.  25.     See   4   C.   L.   100. 
26.     See    ante,    §  1. 
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(§  2)  B.  Actions  or  proceedings."^ — The  bringing  of  actions  or  suits  will  be 
enjoined  on  the  ground  of  multiplicity,""  but  actions  by  difEerent  persons  on  distinct 
and  separate  grounds  do  not  constitute  a  multiplicity  of  suits.'"  Injunction  will 
not  lie  to  restrain  an  action  at  law  where  there  is  a  legal  defense,"^  but  will  issue 
to  permit  the  assertion  of  an  equitable  estoppel.'^  It  may  issue  to  protect  a  judg- 
ment and  complete  the  plaintiff's  remedy,"'  or  to  prevent  fraud,'*  or  to  restrain  the 
entry  or  enforcement  of  a  judgment  which  would  be  by  reason  of  matters  not  avail- 
able at  law,  contrary  to  equity  and  good  conscience,'"  as  in  case  of  fraud"  or  con- 


27.  E.  g.  that  authorized  In  proceedings 
to  dissolve  corporations.  See  4  C.  L.  100, 
n.    7. 

28.  See    4    C.    L.    100. 

29.  American  Plate  Glass  Co.  v.  Nicoson, 
34  Ind.  App.  643,  73  N.  B.  625;  Watkins  v. 
Tallassee   Falls   Mfg.   Co.    [Ala.]    38   So.   756. 

30.  Injunction  refused  where  plaintiff 
was  garnished  in  142  different  suits.  Na- 
tional Tube  Co.  V.  Smith  [W.  Va.]  50  S.  E. 
717. 

ftl.  Held  not  necessary  to  go  into  equity 
to  show  that  a  lease  made  to  A  was  really 
for  the  benefit  of  B.  Cox  v.  O'Neal  [Ala.] 
37  So.  674.  Injunction  refused  to  restrain 
an  action  at  law^  by  a  principal  against  an 
agent  for  paying  over  money  collected  on 
a  judgment  to  a  third  person,  it  being  held 
that  the  question  of  ownership  was  for  a 
court  of  law  and  could  not  be  determined 
by  this  process'.  Moss  Mercantile  Co.  v. 
First  Nat.  Bank  [Or.]  82  P.  8.  Not  to  re- 
strain collection  of  a  judgment  alleged  to 
have  been  paid  and  satisfied.  Pyle  v.  Crebs, 
112    111.    App.    480. 

32.  To  restrain  an  action  in  ejectment 
where  by  conduct  and  receipt  of  rents  a 
corporation  was  held  estopped  to  deny  va- 
lidity of  a  lease.  Clement  v.  Toung-McShea 
Amusement  Co.  [N.  J.  Eq.]  60  A.  419. 

33.  In  an  action  for  the  recovery  of  land 
and  damages  for  its  use  an  injunction  was 
granted  to  prevent  the  subsequent  transfer 
of  it  by  the  defendant  in  evasion  of  the 
judgment.  Cole  v.  Jerman,  77  Conn.  S74,  69 
A.  425.  An  action  in  ejectment  was  enjoin- 
ed where  the  owner  of  an  equity  of  redemp- 
tion had  been  induced  by  fraud  to  deed 
away  the  equity,  and>  it  was  necessary  to 
go  into  equity  to  get  the  deed  canceled  to 
make  her  defense  to  the  action  available. 
Hudson  V.  Jackson   [Ala.]   39  So.  227. 

34.  Action  on  promissory  note  enjoined 
on  the  ground  of  fraud.  Saloon  mortgage 
note.  O'Brien  v.  Paterson  Brewing  &  Malt- 
ing Co.  [N.  J.  Eq.]  61  A.  437.  Injunction  to 
enjoin  the  prosecution  of  an  action  of  eject- 
ment and  cancel  a  deed  on  the  ground  that 
it  and  the  record  of  it  had  been  fraudulent- 
ly altered  was  refused,  since  the  court  of 
law  could  determine  the  validity  of  the  deed 
and  until  it  was  declared  invalid  there  was 
no  equitable  right  involved.  Wilson  v.  Mil- 
ler  [Ala.]   39   So.  178. 

35.  Injunction  issued  to  restrain  an  ac- 
tion at  law  on  a  promissory  note  to  allow  of 
a  defense  of  reduction  arising  ont  of  the 
same  transaction,  the  remedy  at  law  being 
inadequate.  Williams  v.  Neely  [C.  C.  A.]  134 
F  1.  Collection  of  judgment  on  notes  re- 
strainftd  until  the  defendant  would  consent 
to  a  new  trial  in  which  plaintiff  might  set 
up  a  defense  which  he  had  not  had  an  op- 


portunity to  use.  Headley  v.  Leavltt  [N.  J. 
Err.  &  App.]  60  A.  963.  Collection  restrained 
where  judgment  was  obtained  without  serv- 
ice. Herzberger  v.  Barrow,  115  111.  App.  79. 
Injunction  granted  where  an  indorsement 
on  a  note  was  the  result  of  a  mistake. 
King  v.  Hart,  116  111.  App.  33.  An  action  on 
a  building  contract  held  tor  be  within  tha 
rule.  Watkins  v.  Tallassee  Falls  Mfg.  Co. 
[Ala.]  38  So.  756.  Injunction  issued  to  re- 
strain enforcement  of  a,  judgment  not  au- 
thorized by  the  summons  ahd  complaint. 
Phillips  V.  Norton  [S.  D.]  101  N.  W.  727. 
An  injunction  will  issue  at  the  Instance  of  a 
bankrupt  who  has  not  I'-ted  a  judgment 
creditor  on  his  schedules  only  if  he  proves 
the  creditor  had  notice  or  knowledge  of  the 
bankruptcy  proceedings  in  time  to  prov* 
his  claim.  Armstrong  v.  Sweeney  [Neb.] 
103  N.  W.  436.  As  a  general  rule  a  court  of 
equity  should  not  intervene  in  a  litigation 
pending  in  a  court  of  law  and  by  injunction 
transfer  it  to  that  court  on  the  ground  that 
in  that  court  alone  the  equitable  right  of 
action  or  of  defense  can  be  recognized  or 
enforced.  Kronson  v.  Lipschitz  [N.  J.  Eq.] 
60  A.  819.  An  injunction  to  transfer  an  acr 
tion  at  law  in  which  the  title  to  personalty 
was  Involved  to  court  of  equity  on  the 
ground  that  the  doctrine  of  equitable  estop- 
pel was  involved,  refused.  Kronson  v.  Lip- 
schitz  [N.  J.  Eq.]  60  A.  819.  Where  an  ac- 
tion of  ejectment  was  brought  against  a 
tenant  by  a  third  party  who  did  not  join  the 
landlord,  a  later  grantee  who  did  not  allege 
that  the  landlord  was  not  aware  of  the 
ejectment  suit  was  refused  an  injunction  to 
prevent  a  writ  of  possession  issuing  in  favor 
of  the  plaintiff  in  the  ejectment  suit.  King 
V.  Davis,  137  F.  222,  An  action  at  law  upon 
a  note  will  not  be  enjoined  so  that  a  court 
of  equity  may  order  the  cancellation  of  the 
note  without  more,  since  a  judgment  in 
favor  of  the  defendant  as  completely  can- 
cels the  note  as  a  decree  in  equity.  House 
v.  Oliver  [Ga.]  51  S.  E.  722.  It  is  a  rule 
that  applications  for  relief  in  equity  against 
judgments  at  law  will  be  scrutinized  close- 
ly and  that  an  Injunction  to  prevent  the  en- 
forcement of  the  same  will  not  be  granted 
except  on  facts  which  show  the  clearest  and 
strongest  reasons  for  the  Interposition  of 
chancery.  Opie  v.  Clancy  [R.  I.]  60  A.  635.' 
A  defendant  in  an  action  at  law  who  is  sev- 
erally liable  with  a  party  not  sued  may  not 
have  the  action  enjoined  and  removed  to 
equity  to  enable  the  defendant  to  estab- 
lish an  equitable  set-ofC*  when  it  does  not 
appear  that  the  co-debtor  was  insolvent. 
Kewanee  Mfg.  Co.  v.  Leigh  [C.  C.  A.]  135 
F.    58. 

36.     When   the   plaintiff's   attorney    agreed 
to   continue   the   case   and   the   plaintiff  per- 
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spiracy/^  or  in  a  ease  where  one  is  by  accident  or  through  ignorance  unmixed  with 
negligence  on  his  part,  prevented  from  making  his  defense  or  from  taking  steps 
for  the  preservation  of  his  rights.'"  It  must  clearly  appear  that  it  would  be  contrary 
to  equity  or  good  conscience  to  allow  the  judgment  at  law  complained  of  to  be 
enforced.*'^  Diligence  and  clear  grounds  for  equitable  relief  must  appear.*^  'Thus 
an  injunction  will  not  issue  to  restrain  the  collection  of  a  void  judgment*^  where 
that  fact  is  apparent  on  the  face  of  the  record/'  but  it  will  issue  where  extrinsic 
evidence  is  necessary  to  show  the  defect.**  Injunction  will  never  lie  to  restrain  a  levy 
and  sale  of  personal  property*'  unless  it  is  of  such  peculiar  and  intrinsic  value  to  the 
owner  that  its  loss  cannot  be  adequately  compensated  in  damages.*^  It  will  issue  to  re- 
strain a  sale  under  an  execution  which  will  cast  a  cloud  upon  the  complainant's  title,*^ 
or  to  prevent  a  judicial  sale  where  the  legal  process  is  being  abused  by  the  judgment 
creditor.*'  Injunction  proceedings  to  restrain -the  foreclosure  of  a  mortgage  are 
provided  for  by  statute  in  some  states.*'  By  statute  Federal  courts  are  forbidden 
to  grant  a  writ  of  injunction  to  stay  proceedings  in  a  state  court,'"  except  in  bank- 


sonally  took  a  default.  Gulf  &  S.  I.  R.  Co. 
V.  Flowers  [Miss.]  38  So.  37.  Bill  to  set 
aside  a  decree  for  sale  of  land  fraudulently 
obtained.  Keith  v.  Alger  [Tenn.]  85  S.  W. 
71. 

37.  Actions  In  regard  to  canvassing  elec- 
tion returns.  People  v.  District  Court  of 
Third  Judicial  Dist.  [Colo.]  79  P.  1024. 

38.  Rhode  Island  law  (Gen.  St.  1872,  c. 
185,  §  10,  and  Gen.  St.  1896,  c.  228,  §  10),  pro- 
viding for  the  conduct  of  courts  in  the  ab- 
sence of  the  Justice,  construed.  Opie  v. 
Clancy   [R.  I.]    60  A.   635. 

39.  Defective  work  in  constructing  a 
sidewalk  underground  not  apparent  upon 
inspection.  Chapman  v.  Salfissberg,  111  111. 
App.  102.  Equity  will  not  relieve  a  party 
when  he  has  had  a  plain,  speedy  and  ade- 
quate remedy  at  law,  which  by  his  own 
negligence  he  has  not  availed  himself  of. 
Presley  v.  Dean  [Idaho]  79  P.  71.  Injunc- 
tion to  restrain  service  of  an  execution,  on 
the  ground  that  the  judgment  was  entered 
by  mistake,  ivas  refused  where  the  mistake 
could  only  have  happened  through  the  neg- 
lect of  the  plaintiff  or  his  counsel,  no  fraud 
being  charged.  Hearn  v.  Canning  [R.  I.] 
61  A.  602. 

40.  Even  If  It  be  conceded  that  the  plain- 
tiff took  his  right  to  appeal  by  an  unavoid- 
able accident,  that  does  not  amount  to  any- 
thing unless  the  judgment  from  which  he 
appealed  was  wrong  or  there  was  something 
which  made  it  inequitable  for  the  defendant 
to  enforce  the  judgment.  Little  Rock,  etc., 
R.  Co.  v.  Newman   [Ark.]  84  S.  W.  727. 

41.  Not  to  restrain  judgment  of  a  lower 
court  where  defendant  had  ample  opportu- 
nity to  appeal.  Henion  v.  Pohl,  113  111.  App. 
100.  Not  to  restrain  the  collection  of  a  judg- 
ment by  one  who  claimed  money  held  by 
a  garnishee.  Radzinzki  v.  Fry,  111  111.  App. 
64  5.  Not  to  restrain  the  prosecution  of  ac- 
tion to  collect  taxes  against  a  foreign  cor- 
poration on  the  ground  that  it  was  not  li- 
able therefor.  Scottish  Union  &  National 
Ins.  Co.  v.  Rowland,  196  U.  S.  611,  49  Law. 
Ed. '619. 

4Z,  Henman  v.  Westheimer,  110  Mo.  App. 
191,  85  S.  W.  101.  This  rule  applies  only 
when  the  judgment  creditor  threatens  to  en- 
force  collection  and  nobody  is  involved  ex- 


cept the  judgment  creditor  and  debtor  and 
an  injunction  issued  when  a  garnishee  -was 
involved  who  was  threatened  "with  suits  by 
various  claimants.  PfeifCer  v.  McCulIough, 
115  111.  App.    251. 

43,  44.  Henman  v.  Westheimer,  110  Mo. 
App.  191,  85  S.  W.  101. 

45.  Levy  on  fresh  and  refrigerated  meats 
held  to  be  w^ithin  this  rule.  Florida  Pack- 
ing &  Ice  Co.  v.  Carney  [Fla.]   38  So.  602. 

46.  Florida  Packing  &  Ice  Co.  v.  Carney 
[Fla.]  38  So.  602. 

47.  Injunction  to  restrain  a  sale  on  a 
levy  was  refused  where  the  complainant 
was  the  record  holder  of  the  title  at  the 
time  of  levy  and  the  land  was  levied  on  as 
the  land  of  another,  since  it  did  not  raise 
such  a  cloud  as  to  require  it.  Magoffin  v. 
San  Antonio  Brewing  Ass'n  [Tex.  Civ.  App.] 
S4    S.    W.    843. 

4S.  Where  at  the  sale  the  judgment  credi- 
tor cast  doubts  upon  the  judgment  debtor's 
title  to  the  land  being  sold,  the  sale  was 
enjoined  until  the  question  of  title  there 
raised  could  be  determined  on  the  ground 
that  It  was  inequitable  for  the  creditor  to 
use  legal  process  to  sell  and  then  cheapen  It 
by  starting  this  question  as  to  the  res  to  be 
sold.  Brady  v.  Carteret  Realty  Co.  [N.  J. 
Err.  &  App.]   60  A.   938. 

49.  Laws  of  North  Dakota  (Rev.  Codes 
1899,  §  5845).  Tracy  v.  Scott  [N.  D.]  101  N. 
W.   905. 

50.  U.  S.  Rev.  St.  §  720;  U.  S.  Comp.  St. 
1901,  p.  581.  A  decree  of  the  Federal  court 
restraining  the  use  of  property  by  a  party 
to  whom  the  state  cotirt  had  given  the  right 
was  held  not  to  be  within  the  statute,  since 
the  ownership  of  the  property  had  changed 
since  the  state  decision.  Oman  v.  Bedford- 
Bowling  Green  Stone  Co.  [C.  C.  A.]  134  F. 
64;  Bedford-Bowling  Green  Stone  Co.  v. 
Oman,  134  F.  441.  This  section  applies  so  as 
to  prevent  the  issuing  of  an  Injunction,  not 
only  to  a  state  court  but  it  also  prohibits 
a  restraining  order  against  parties  to  a  suit 
In  a  state  court.  Security  Trust  Co.  of  Cam- 
den V.  Union  Trust  Co.,  134  F.  301.  This  pro- 
hibition extends  to  the  entire  proceedings  of 
the  state  court  from  the  commencement  of 
the  suit  until  the  execution  Issued  on  *the 
judgment    decree    is    satisfied.     Id.     Statute 


6  Cur.  Law. 


IKJUNCTIOK  8  2B. 


13 


mptcy  cases."  A  Federal  court  will  not  enjom  the  prosecution  of  action  in  a  state 
court  wLich  does  not  interfere  with  any  property  over  which  the  Federal  court  has 
acquired  jurisdiction.^^.  Where  proceedings  in  rem  are  instituted  in  both  Federal 
and  state  courts^  the  court  which  first  takes  possession  of  the  res  acquires  exclusive 
jurisdiction,'"  An  injunction  will  issue  from  a  state  court  to  restrain  the  enforce- 
ment of  a  decree  or  judgment  of  a  Federal  court  which  was  obtained  by  fraud." 
The  rule  that  an  injunction  will  not  issue  from  one  court  which  interferes  with  the 
judgments  or  decrees  of  a  court  of  co-ordinate  or  concurrent  jurisdiction,  having 
equal  power  to  grant  the  relief  sought  by  injunction,  exists  by  statute^'  and  ai 
common  law.'*"  Injunction,  however,  may  issue  in  cases  of  concurrent  jurisdiction 
if  equity  can  give  a  more  perfect  remedy  or  better  trial  than  a  court  of  law."'  Aii 
injunction  issued  by  the  court  of  one  state  does  not  control  the  court  of  another  state,^'' 
nor  will  an  injunction  issue  to  enforce  laws  of  another  state.^"    Injunction  will  not 


held  not  to  apply  to  proceedings  of  a  state 
railroad  commission  which  had  been  held  by 
the  highest  state  court  to  be  only  an  admin- 
istrative agency  with  quasi-Judicial  powers. 
Illinois  Cent.  R.  Co.  v.  Mississippi  Railroad 
Commission  [C.  C.  A.]  138  P.  327.  In  cases 
wjiere  the  Federal  court  acts  in  aid  of  Its 
own  jurisdiction  and  to  render  its  decree 
effectual,  it  may  notwithstanding  V.  S.  Rev. 
St.  §  720  (U.  S.  Comp.  St.  1901,  p.  581)  re- 
strain all  proceedings  In  a  state  court  which 
■would  have  the  effect  of  defeating  or  im- 
pairing Its  Jurisdiction.  Julian  v.  Centra\ 
Trust  Co.,  193  U.  S.  93,  48  Law.  Ed.  629.  A 
Federal  court  enjoined  the  sale  of  land  on 
Judgments  rendered  in  a  state  court  on 
causes  of  action  arising  after  the  confirma- 
tion of  a  foreclosure  sale,  w^hen  the  decree 
of  sale  and  confirmation  showed  that  the 
Federal  court  Intended  to  retain  Jurisdiction 
so  far  as  w^as  necessary  to  determine  all 
liens  and  demands  to  be  paid  by  the  pur- 
chaser at  the  sale.  Id.  While  a  Federal 
court  will  not  attempt  to  restrain  a  state 
court  In  a  pending  proceeding,  the  statute 
may  not  be  construed  to  limit  the  power 
of  a  Federal  court  to  restrain  parties  from 
Instituting  proceedings  In  any  court.  Glu- 
cose Refining  Co.  v.  Chicago,  138  P.  209. 
Statute  held  not  to  apply  where  the  Judg- 
ment in  the  state  court  was  obtained  by 
fraud,  or  other  equitable  grounds  existed, 
w^here  Federal  court  would  have  Jurisdiction 
to  grant  relief  were  the  Judgment  that  of  a 
Federal  court.  Lehman  v.  Graham  [C.  C.  A.] 
135  F.  39.  A  Federal  court  will  take  equi- 
table Jurisdiction  to  prevent  Irreparable  In- 
Jury  to  propertj",  even  though  its  decree  may 
operate  incidentally  to  restrain  criminal 
proceedings  in  state  courts.  Glucose  Refin- 
ing Co.  V.  Chicago,  138  F.  209. 

51.  Security  Trust  Co.  of  Camden  v.  Un- 
ion Trust  Co.,  134  F.  301.  In  the  New  Jersey 
district  court  of  the  United  States,  a  referee 
in  bankruptcy  has  no  power  to  grant  an  in- 
junction to  stay  proceedings  In  a  state  court. 
General  Orders  In  Bankruptcy  No.  12,  §  3, 
providing  that  an  application  for  an  Injunc- 
tion to  stay  proceedings  of  a  court  or  officer 
of  the  United  States  or  of  a  state  shall  be 
heard  and  determined  by  the  Judge  and 
rules  of  New  Jersey  district  court  vesting 
referees  with  such  Jurisdiction  as  may  be 
delegated  under  the  bankruptcy  act  and  the 


general   orders   of  the   supreme   court,    con- 
strued.    In  re  Siebert,  133  F.  781. 

52;  Suit  In  state  court  was  for  removal 
of  trustees  to  whom  Federal  court  had  or- 
dered money  to  be  paid.  Copeland  v.  Brun  • 
ing   [C.  C.  A.]  127  F.  550. 

53.  A  state  court  will  enjoin  a  sale  or 
property  in  the  possession  of  receivers  ap- 
pointed by  It,  under  an  attachment  obtained 
In  a  suit  In  a  Federal  court  prior  to  the 
receivership  proceedings.  Beardslee  v.  In- 
graham,  94  N.  T.  S.  937.  Where  a  Federal 
court  and  a  state  court  have  Jurisdiction, 
the  tribunal  whose  Jurisdiction  first  at- 
taches holds  In  exclusion  of  the  other  until 
its  duty  is  fully  performed,  and  the  Juris- 
diction Involved  is  fully  exhausted.  Security 
Trust  Co.  of  Camden  v.  Union  Trust  Co.,  134 
F.  301.  While  a  state  court  will  not  enjoin 
a  party  from  prosecuting  his  demands  In  a 
Federal  court  which  has  acquired  Jurisdic- 
tion (Shaw  V.  Frey  [N.  J.  Bq.]  59  A.  811),  It 
may  compel  discovery  from  such  a  party, 
If  under  its  Jurisdiction,  of  matters  neces- 
sary to  a  fair  trial  of  the  action  in  the  JFed- 
eral  court,  and  may  to  that  end  enjoin  the 
prosecution  of  the  action  In  the  Federal 
court  pending  the   discovery.     Id. 

54.  The  fraud  must  be  extrinsic  or  col- 
lateral to  the  questions  examined.  Keith  v. 
Alger  [Tenn.]  85  S.  W.  71. 

55.  Kentucky  (Civ.  Code  Prac.  section 
285).  Nairin  v.  Kentucky  Heating  Co.  [Ky.] 
86  S.  W.  676.  Under  the  Constitution  of 
Texas  it  was  held  that  a  district  court  might 
not  enjoin  actions  at  law  In  the  count  court 
within  the  Jurisdiction  of  the  county  court. 
Gulf,  etc.,  R.  Co.  V.  Cleburne  Ice  &  Cold 
Storage  Co.    [Tex.   Civ.  App.]   83  S.  W.   1100. 

66.  Nairin  v.  Kentucky  Heating  Co.  [Ky.] 
86  S.  W.   676. 

57.  Grafton  &  B.  R.  Co.  v.  Buckhannon  & 
N.   R.  Co.,   56  W.  Va.  458,  49   S.  B.  532. 

58.  Injunction  will  not  lie  to  restrain  a 
garnishee  action  on  the  ground  that  an  in- 
junction to  restrain  the  garnishee  from  pay- 
ing has  issued  in  another  state.  National 
Tube  Co.  V.  Smith  [W.  Va.]  50  S.  B.  717.  An 
injunction  will  not  issue  to  restrain  obedi- 
ence to  orders  of  a  foreign  court  where  It 
does  not  appear  that  that  court  had  no  Ju- 
risdiction to  make  them.  Johnstown  Min. 
Co.  V.  Morse,  45  Misc.  110,  91  N.-  T.  S.  586. 

69.     Refused    to    restrain    garnishment    of 
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issue  to  restrain  a  party  from  prosecuting  an  action  in  a  foreign  court  where  the 
ground  for  injunction  can  be  set  up  as  a  defense  in  the  foreign  court.*"  Ministerial 
officers  of  the  United  States  may  be  bound  by  an  injunction  issued  by  a  State  court, 
having  jurisdiction."^ 

(§3)  C.  Public,  official  and  municipal  acts^^  that  are  wrongful  and  unlawful 
may  be  restrained  as  where  trespass  is  committed  in  the  guise  of  police  surveillance,"^ 
or  discretion  is  being  abused"*  or  are  illegal,"^  or  fraudulent  contract  is  being  per- 
formed,"" or  a  wrongful  use  is  being  made  of  municipal  property,"'  or  the  municipal 
funds  are  being  improperly  used."*  But  lawful  acts"'  or  acts  in  the  execution  of  lawful 
administrative'"  or  legislative  powers,  will  not  be  so  restrained.'^  Exhibition  of 
the  photograph  of  an  innocent  person  in  a  rogue's  gallery  will  be  restrained."^     The 


wages  earned  in  Pennsylvania  which  were 
exempt  by  the  law  of  that  state.  National 
Tube  Co.  V.  Smith  t"W.  Va.]  50  S.  B.  717. 

80.  Prosecution  of  a  proceeding  to  deter- 
mine the  right  to  a  patent  in  U.  S.  Patent 
Office.     Griffith  v.  Dodgson,  93  N.  T.  S.  155. 

61.  An  order  by  a  state  court  enjoining  a 
creditor  from  collecting  a-  claim  from  the 
United  States  and  appointing  a  receiver  to 
do  so,  makes  it  unlawful  for  the  secretary 
of  the  treasury  to  pay  him,  and  such  pay- 
ment did  not  discharge  the  United  States 
and  such  order  does  not  contravene  the 
United  States  statute  (Rev.  St.  §  3477)  for- 
bidding and  making  void  assignments  of 
claims  against  the  United  States.  People's 
Trust  Co.   V.  United   States,    38   Ct.   CI.   359. 

62.  See  4  C.  L.  102. 

63.  Granted  where  officers  interfered  with 
customers  by  statements  of  the  reputation 
of  the  place  and  threats  of  possible  raids. 
Delaney  v.  Flood,  45  Misc.  97,  91  N.  T. 
S.  672.  Stationing  officers  in  saloon  and 
restaurant  under  plea  of  inspection  but  In 
such  manner  as  to  damage  plaintiff's  busi- 
ness, enjoined.  Hale  v.  Burns,  101  App.  Dlv. 
101,  91  N.  T.  S.  929.  Interference  with  busi- 
ness of  complainant  under  guise  of  police 
inspection.  Craushaw  v.  McAdoo,  47  Misc. 
420,  94  N.  X.  S.  386.  Proper  police  surveillance 
will  not  be  enjoined  as  where  the  complainant 
had  a  restaurant  in  a  court  with  houses  of  ill- 
fame  to  which  there  was  but  one  entrance 
which  was  guarded  by  police,  who  thereby 
interfered  with  the  restaurant  business. 
Pon  V.  Wlttman  tCal.]  81  P.  984.  Injunc- 
tion to  restrain  police  surveillance  which  in- 
terfered with  complainant's  restaurant  refus- 
ed where  it  was  not  clear  from  doubt  but  thai 
the  complainant  had  such  relations  with  the 
houses  of  Ill-repute,  which  the  police  were 
watching,  as  to  preclude  him  from  coming 
into  equity  with  clean  hands.  Id.  Injunc- 
tion against  repeated  visits  of  police  to  ascer- 
tain If  plaintiff  was  selling  liquor  contrary 
to  law  refused.  Adams  v.  Chesapeake  Oys- 
ter &  Fish  Co.  [Colo.]  82  P.  528,  following 
Adams  v.  Crorir,  29  Colo.  488. 

64.  Taking  up  brick  walks  in  good  re- 
pair and  ordering  cement  walk  relaid,  the 
only  object  being  to  correct  the  grade  and 
slope  of  the  walk,  held  an  abuse  of  discre- 
tion   and   injunction  would   issue.     Detmers 

V  Columbus,  2  Ohio  N.  P.   (N.  S.)  657. 

'65      Contract    for    street    lighting.     Meyer 

V  Boonville,  162  Ind.  165,  70  N.  E.  146. 

66.  Where  the  successful  bidder  for  a 
contract  was   allowed  materially  to   change 


his  bid,  an  injunction  was, granted  at  the  in- 
stance of  an-  unsuccessful  bidder.  Mohr  v. 
Chicago,  114  111.  App.  283.  Injunction  will 
lie  to  restrain  the  execution  of  a  contract 
for  public  ivork  awarded  under  different 
specifications  from  those  under  which  bids 
were  advertised  and  subsequent  to  the  time 
named  for  receiving  bids.  State  v.  Board  of 
Education,  6  Ohio  C.  C.  (N.  S.)  345.  Al- 
though injunction  may  be  the  proper  rem- 
edy for  preventing  the  award  of  a  contract 
for  public  work  to  another  than  the  lowest 
bidder,  it  does  not  lie  where  the  suit  is 
brought  by  the  lowest  bidder,  unless  he  sue 
in  his  capacity  of  taxpayer,  or  become  the 
beneficiary  of  a  suit  brought  by  a  taxpay- 
er whom  he  may  agree  to  indemnify  against 
costs  and  expenses.  Carmichael  &  Co.  v. 
McCourt,   6  Ohio  C.   C.    (N.  S.)    561. 

67.  Use  of  village  hall  for  sale  of  gro- 
ceries restrained.  Nerlien  v.  Brooten  [Minn.J 
102   N.    W.    867. 

68.  Allowing  village  marshal  to  spend 
part  of  his  time  as  a  salesman  at  village  ex- 
pense enjoined.  Nerlien  v.  Brooten  [Minn.] 
102  N.  W.  867.  Injunction  issued  at  the  in- 
stance of  taxpayers  to  restrain  a  continued 
disposition  of  a  school  fund  contrary  to  law. 
Clark  V.  Cllne  [Ga.]  51  S.  E.  617.  Payment 
to  a  railroad  to  induce  it  to  come  to  a  town. 
Town  of  Adel  v.  Woodall  [Ga.]  50  S.  E.  481. 
Injunction  lies  at  the  instance  of  a  taxpayer 
to  prevent  the  illegal  disposition  of  public 
funds.     Sears  v.  James   [Or.]   82  P.  14. 

69.  Enforcement  of  N.  T.  law  (Pen.  Code, 
§§  258,  260,  265),  prohibiting  public  games 
of  baseball  on  Sunday.  Brighton  Athletic 
Club  V.  McAdoo,  94  N.  T.  S.  391.  Removal  of 
fruit  and  flower  stands  which  obstructed 
travel  in  public  highway  upheld.  Pagames 
V.  Chicago,  111  111.  App.  590. 

70.  Injunction  refused  to  enjoin  posting 
of  officers  for  the  inspection  of  a  hotel  where 
liquors  were  sold.  Delaney  v.  t"lood,  45  Misc 
97,   91  N.  T.  S.  672. 

71.  Must  be  beyond  the  scope  of  corporate 
authority,  and  the  passage  of  the  ordinance 
must  work  irreparable  injury.  Rico  v.  Sni- 
der, 134  F.  953. 

73.  Itzkovitch  v.  Whitaker  [La.]  39  So 
499. 

Contrn:  See  In  re  Molineux,  177  N.  Y.  895, 
69  N.  E.  727,  where  the  decision  was  put  up- 
on the  ground  that  such  photographs  consti- 
tuted a  public  record  whose  permanency 
could  not  be  impaired.  See,  also,  Owen  v. 
Partridge,   40  Misc.   415,   82  N.  T.  S.   248. 
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performance  of  contracts  by  municipalities  will  not  be  enjoined  unless  a  "clear 
yiolation  of  law"  is  established.'' 

Acts  of  boards  or  officers,''*  executive,"*  administrative,'*  or  judicial,  will  not 
ordinarily  be  controlled,"  yet  in  case  of  fraud'*  or  irreparable  injury,"  or  where 
action  was  required  to  remedy  unauthorized  acts,  such  acts  may  be  restrained  or 
compelled.*"  An  injunction  will  issue  to  restrain  a  city  official  from  acting  undei 
an  ordinance  where  certiorari  would  not  lie  to  review  the  proceedings,  pending 
a  suit  to  determine  his  right  so  to  act.*^  Injunction  will  lie  to  protect  property 
in  the  possession  of  a  court  through  its  officer.*^ 

Elections  and  right  to  office.^^ — Injunction  will  issue  to  restrain  interference 
with  the  discharge  of  the  duties  of  a  public  office  by  the  incumbent  found  to  be  in 
rightful  possession  thereof.'*  An  injunction  issued  by  a  Federal  court  restraining  a 
commissioner's  court  from  publishing  an  order  declaring  the  result  of  a  local  option 
election  does  not  annul  the  election." 

Taxes.^* — As  a  general  rule,  injunction  will  not  issue  to  prevent  the  collection 
of  taxes,"  but  it  will,  in  case  of  a  void  tax  or  assessment,**  such  as  one  levied  under  an 
unconstitutional  statute  which  had  not  been  declared  unconstitutional  at  the  time 


73.  Contract  for  city  Ug-htingr  upheld. 
Laws  of  New  Tork  1891,  pp.  199,  243,  c.  105, 
providing  for  the  charter  of  the  City  of  Buf- 
falo, construed.  Stockton  v.  Buffalo,  95  N. 
T.  S.  509.  A  clear  case  of  fraud  or  misman- 
agrement  must  be  made  out  and  the  perform- 
ance of  a  lighting-  contract  was  upheld. 
McMaster  v.  Waynesboro  [Ga.]  50  S.  B.  122. 

74.  See  4  C.  L,.  102. 

75.  State  V.  Ross  [Wash.]  81  P.  865. 

76.  Releasing  of  public  land  by  State  land 
commissioner.  State  v.  Ross  [Wash.]  81  P. 
865.  Injunction  will  not  issue  to  prevent  a 
municipal  board  from  canvassing  the  re- 
turns of  an  election.  State  v.  Carlson 
[Neb.]  101  N.  W.  1004.  Assessor  acting  under 
a  valid  statute.  McConnell  v.  Hampton 
[Ind.]  73  N.  E.  1092.  Injunction  will  not  He 
upon  the  suit  of  a  taxpayer  to  prevent  re- 
pair of  a  bridge  by  county  commissioners, 
which  is  located  within  municipal  limits, 
but  not  on  ground  belonging  to  the  city. 
State  T.  Carlisle,  2  Ohio  N.  P.  (N.  S.)  627. 
Averments  in  a  bill  by  a  taxpayer  to  re- 
strain a  prison  superintendent  from  making 
use  of  public  money  and  convict  labor  for 
his  own  profit,  that  he  threatens  to  and  will 
continue  so  to  act,  do  not  warrant  the  is- 
suance of  an  injunction,  since  the  taxpayer 
may  not  Intervene  until  the  superinterid- 
ent's  illegal  bills  are  presented  to  the  state 
and  are  about  to  be  paid  by  it.  Sears  v. 
James   [Or.]    82  P.  14. 

77.  County  commissioners  acting  as 
board  of  equalization  for  the  correction  of 
assessment  rolls.  Ricketts  v.  Crewdson 
[Wyo.]   79  P.  1042. 

78.  Ricketts    V.    Crewdson    [Wyo.] 
1042. 

79.  Tinder  the  Washington  Law 
Pub.  Instruction  [Laws  1897,  c.  118 
105]),  authorizing  the  State  Board  of  Edu- 
cation to  adopt  a  uniform  system  of  text 
books  and  providing  that  after  adoption 
books  should  not  be  changed  for  five  years, 
it  was  held  that  the  plaintiff  who  had  a  con- 
tract for  the  supply  of  books  was  not  enti- 
tled to  an  injunction  unless  it  was  irrepar- 
ably damaged    by   violation   thereof.     West- 


7»    P. 


(Code 

5S  27, 


land  Pub.   Co.  v.  Royal,  36  Wash.  399,  78  P. 
1096. 

80.  Where  a  board  was  illegally  consti- 
tuted and  so  acted  without  authority,  man- 
damus was  held  to  be  an  inadequate  remedy 
and  an  injunction  Issued  to  compel  a  can- 
vassing board  to  act.  Mason  v.  Byrley  [Ky.] 
84  S.  W.  767. 

81.  Removal  of  fence  as  being  in  viola- 
tion of  an  ordinance  regulating  the  height 
of  same.  Jackson  v.  Miller  [N.  J.  Eq.]  60  A. 
1019. 

82.  Receiver.  Vestel  v.  Tasker  [Ga.]  61 
S.  E.  300. 

S3.     See  4  C.  L.  103. 

84.  Title  to  the  ofBce  may  not  be  tried  in 
a  suit  for  an  injunction.  Scott  v.  Sheehan, 
145  Cal.  691,  79  P.  353. 

85.  McHam  V.  Love  [Tex.  Civ.  App.]  13 
Tex.  Ct.  Rep.  78,  87  S.  W.  875. 

86.  See   4   C.    L.   104. 

87.  Not  when  the  assessor  omitted  to  at- 
tach his  affidavit  to  the  assessment  roll. 
Douglas  v.  Fargo  [N.  D.]  101  N.  W.  919. 
The  mere  fact  that  a  tax  or  proposed  assess- 
ment is  or  will  be  illegal  does  not  justify  a 
resort  to  equity.  McConnell  v.  Hampton 
[Ind.]  73  N.  E.  1092.  Since  an  injunction  to 
restrain  levy  of  a  tax  refused,  action  at  law 
Tvas  held  to  be  adequate.  Torgrinson  v. 
Norwich  School  Dist.  No.  31  [N.  D.]  103  N. 
W.  414.  Violation  of  certain  Ohio  statutes 
prohibiting  the  pollution  of  streams,  etc., 
by  sewerage  by  a  village  or  its  officers  or 
agents,  held  not  to  justify  an  injunction  to 
set  aside  the  sewer  assessment.  Cleneay  v. 
Norwood,  137  P.  962.  Not  to  restrain  col- 
lection of  tax  where  no  complaint  to  the 
board  of  equalization  had  been  made.  Rick- 
etts v.  Crewdson  [Wyo.]  79  P.  1042.  Injunc- 
tion refused  where  a  street  improvement 
assessment  was  made  after  valid  proceedings 
on  the  part  of  the  city,  although  in  the  process 
of  grading  land  of  the  complainant  was  un- 
lawfully but  unintentionally  encroached  up- 
on. Davis  V.  Sllverton  [Or.]  82  P.  16.  In- 
junction will  not  issue  from  a  Federal  court 
to    restrain    collection    of    a    state    railroad 
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the  levy  was  made.''  Injunction  will  not  issue  where  part  only  of  a  tax  is  illegal, 
unless  the  legal  portion  has  been  tendered  or  paid."" 

(§  3)  D.  Enforcement  of  statutes  or  ordinances"'^  may  be  restrained  if  they 
are  invalid."^  Injunction  may  issue  to  restrain  the  enforcement  of  an  invalid  or- 
dinance to  avoid  multiplicity  of  suits,  where  the  interests  of  the  complainants  and 
many  other  persons  are  identical  and  injuriously  affected  by  the  ordinance"^  and 
are  the  same  as  those  of  the  public  in  general,  within  the  municipal  limits."* 

(§2)  E.  Exercise  of  right  of  eminent  domain"^  without  prior  compliance 
with  the  requirements  of  the  law,  will  be  prevented."" 

(§3)  F.  Acts  affecting  rights  in  highways  and  pvhlic  or  qvasi-puhlic 
places.^''- — Injunction  will  lie  at  the  instance  of  an  abutting  property  owner  to 
prevent  an  interference  with  his  property  rights  in  a  street,  which  amounts  to  a  pub- 
lic nuisance  and  by  which  he  is  specially  injured,"'  or  at  the  suit  of  the  dedicator  of 


franchise  tax.     Coulter  v.  Louisville  &  N.  R. 
Co.,   196  TJ.  S.   599,   49  Law.  Ed.  615. 

88.  Collection  of  sewer  assessment  under 
W.  Va.  Laws  <acts  1901,  c.  151,  p.  420)  re- 
strained. Cain  V.  Elkins  [W.  Va.]  49  S.  B. 
898.  Arkansas  statute  (Sand.  &  H.  Dig. 
§  3778),  authorizing  an  injunction  against 
unauthorized  taxes,  etc.,  held  to  givi  Feder- 
al court  equitable  jurisdiction.  Humes  v. 
Little  Rook,  138  F.  929.  Tax  upon  the,  use 
of  trading  stamps  held  to  be  unauthorized 
and  Void.  Hewin  v.  Atlanta,  121  Ga.  723, 
49  S.  E.  765.  A  tax  extended  upon  an  as- 
sessment made  by  a  body  which  had  no  au- 
thority at  law  to  make  the  assessment  was 
held  to  be  absolutely  void  and  the  collection 
of  it  enjoined.  Chicago  &  M.  Blec.  R.  Co. 
V.  Vollman,    213   111.   609,    73   N.   E.    360. 

89.  Kirkley  v.  Parker,  6  Ohio  C.  C.  (N.  S.) 
371.  A"  Federal  court  will  issue  an  injunc- 
tion to  restrain  an  improper  apportionment 
and  certification  of  a  state  tax  to'  the  coun- 
ties, as  being  unconstitutional.  Coulter  v. 
Louisville  &  N.  R.  Co.,  196  U.  S.  599,  49  Law. 
Ed.  615.  Rhode  Island  Pub.  Laws  1903,  p. 
33,  c.  110.  providing  for  the  abolition  of 
school  districts  and  vesting  of  the  property 
In  the  towns  and  for  a  tax  therefor,  con- 
strued, and.  It  was  held  that,  since  the  man- 
datory requirements  of  the  statute  had 
not  been  followed,  the  assessment  of  the  tax 
was  void.     TefEt  v.  Lewis   [R.  I.]   60  A.  243. 

90.  Douglas  V.  Fafgo  [N.  D.]  101  N.  W. 
919. 

91.  See  4  C.  L.  104.  Compare  Municipal 
Corporations,  4  C.  L.  720. 

92.  Roby  V.  Chicago,  215  111.  604,  74  N.  E. 
768;  Glucose  Refining  Co.  v..  Chicago,  138  P. 
209.  Injunction  will  not  lie  to  restrain  a 
franchise  ordinance  unless  the  franchise 
constitutes  a  wrongful  squandering  or  sur- 
rendering of  money  or  property  of  a  city  so 
that  taxation  will  be  increased  thereby. 
Clark  V.  Interstate  Independent  Tel.  Co. 
[Neb.]  101  N.  W.  977.  Automobile  license 
ordinance.  City  of  Chicago  v.  Banker,  112 
111.  App.  94.  An  ordinance  granting  a  rail- 
road the  right  to  allow  trains  to  stand  30 
minutes  at  the  intersection  of  streets  en- 
joined. Gilcrest  v.  Des  Moines  [Iowa]  102 
N.  W.  831.  Municipal  authorities  restrained 
from  a  continuous  trespass  by  enforcing 
an  invalid  statute.  Riley  v.  Greenwood  [S. 
C]  51  S.  E.  532.  Ordinance  requiring  water 
company  to  supply  certain  institutions  with 


water  free  and  fixing  water  rates,  held  to 
be  void.  City  of  Chicago  v.  Rogers  Park 
Water  Co.,  214  111".  212,  73  N.  E.  375.  Pay- 
ment of  an  increased  salary  of  a  city  judge 
by  municipality  under  a  statute  held  to  be 
unconstitutional  and  enjoined.  Wolf  v. 
Hope,  210  111.  50,  70  N.  E.  1082.  Ordinance 
in  regard  to  use  of  streets  by  street  rail- 
ways held  valid  and  injunction  refused. 
Roby  V.  Chicago,  215  111.  604.  74  N.  E.  768. 
Ordinance  requiring  license  fee  for  oil  tank 
wagons  upheld  and  Injunction  refused. 
Spiegler  v.  Chicago.  216  111.  114,  74  N.  E.  718. 
Injunction  refused  to  enjoin  municipal  of- 
ficers from  enforcing  a  building  ordinance 
on  the  ground  that  the  plaintiff  could  assert 
his  rights  by  w^ay  of  defense  at  law^.  City 
of  Sylvania  v.  Hilton  [Ga.]  51  S.  E.  744. 
The  action  must  be  beyond  the  corporate 
power  and  must  work  Irreparable  injury. 
Rico  v.  Snider,  134  F.  953.  Various  taxpay- 
ers need  not  pay  a  void  tax  and  bring  separ- 
ate actions  for  trespass,  but  may  join  in 
one  suit  to  enjoin  the  collection  of  the  tax. 
Hewin  v.  Atlanta,    121  Ga.   723,    49  S.   E.   765. 

93.  An  ordinance  which  required  a  li- 
cense fee  from  oil  tank  wagons  w^aa  held 
valid  and  an  Injunction  refused.  Spiegler 
V.  Chicago,  216  111.  114,  74  N.  B.  718. 

94.  A  contract  for  street  lighting  enjoin- 
ed. Meyer  v.  Boonville,  162  Ind.  165,  70  N. 
E.   146. 

95.  See   4   C.    L.    104. 

96.  Taking  property  without  due  process 
of  law.  Riley  v.  Greenwood  [S.  C]  51  S.  E. 
632.  To  restrain  the  laying  out  of  a  road 
over  the  plaintiff's  land  where  the  statute 
had  not  been  followed  and  so  no  valid  con- 
demnation of  the  land.  Plowman  v.  Dallas 
County  [Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  487, 
88    S.  W.    252. 

97.  See  4  C.  L.  104.  See,  also.  Highways 
and  Streets,  3  C.  L.  1593. 

98.  To  restrain  a  railroad  from  laying 
its  tracks  In  a  street  so  as  seriously  to  in- 
terfere with,  if  not  destroy,  the  complain- 
ant's easement  of  access  to  its  property. 
Tennessee  Brewing  Co.  v.  Union  R.  Co.,  113 
Tenn.  53,  85  S.  W.  864;  Louisville  &  N.  R. 
Co.  V.  Cincinnati,  etc.,  P.  R.  Co.,  3  Ohio  N. 
P.  (N.  S.)  109.  To  restrain  a  railroad  from 
trespassing  on  real  estate  and  unlawful  use 
of  streets  to  the  injury  of  an  abutter. 
Xavier  '  3alty  v.  Louisiana  R.  &  Nav.  Co! 
[La.]  38  bo.  427.     Cutting  a  channel  through 
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a  park  to  restrain  diversion  to  other  purposes."'  One  physical  construction  of  a  grade 
crossing  authorized  by  law  cannot  be  enjoined  as  a  public  nuisance,  but  if  the  rail- 
road company  exhibits  an  intention  not  to  comply  with  the  provisions  of  law  with 
respect  to  safe-guarding  it,  injunction  will  issue  at  the  instance  of  the  municipal 
authorities.^ 

(§  2)  G.  Acts  of  quasi-pvilic  and  private  corporations  or  associations.^ — 
Injunction  will  not  lie  to  interfere  with  the  proceedings  of  a  corporation  acting 
regularly  under  valid  by-laws.'  An  injunction  will  issue  at  the  instance  of  a  minor- 
ity stockholder  to  prevent  unlawful  acts  by  the  majority  stockholders/  but  an  in- 
junction will  not  issue  unless  it  is  averred  that  the  complainant  has  exhausted  all 
the  remedy  provided  by  the  by-laws  and  constitution  of  the  society  or  corporation.* 
A  minority  stockholder  may  in  a  proper  case  have  an  action  at  law  against  the  cor- 
poration restrained.' 

(I  2)  H.  Breach  or  enforcement  of  contract  or  of  trust.'' — An  injunction  will 
not  lie  to  restrain  the  breach  of  a  personal  contract'  or  one  relating  to  personal  prop- 
erty' or  to  compel  specific  performance  of  such  a  contract  where  there  is  an  adequate 
remedy  at  law.^"  A  mandatory  injunction  will  lie  to  enforce  the  specific  performance 
of  contracts  relating  to  real  estate  and  interests  therein.^^  Injunction  will  lie  to 
enforce  negative  covenants  in  agreements  by  prohibiting  their  breach,  such  as  valid 


a  street  enjoined.  Wilkinson  v.  Dunkley- 
•Williams  Co.  [MlcK.]  103  N.  W.  170.  An  In- 
junction -wsis  refused  to  restrain  a  public 
nuisance  consisting  of  a  building  erected  In 
a  street  at  the  instance  of  an  owner  of  land 
on  the  opposite  side  of  the  street  whose 
damage  was  not  special  but  the  same  as 
that  of  the  public  In  generaL  Labry  v. 
Gilmour  [Ky.]  89  S.  W.  231.  Injunction  will 
not  lie  to  restrain  the  laying  of  a  spur  rail- 
way track  In  a  public  street,  where  no  abut- 
ter objects.  Herzog  v.  P..  C,  C.  &  St.  L.  R. 
Co.,  6  Ohio  C.  C.  (N.  S.)  527. 

»9.     Bayard  v.  Bancroft  [Del.]  62  A.  6. 

1.  N.  J.  Railroad  law.  §  9226  {P.  L.  1903, 
pp.  650,  659),  relating  to  grade  crossings,  con- 
strued. Board  of  Chosen  Freeholders  of 
Hudson  County  v.  Central  R.  Co.  [N.  J.  Bq.] 
59  A.  303.  A  preliminary  injunction  will 
not  Issue  to  restrain  a  railroad  from  relocat- 
ing its  roadbed  upon  a  portion  of  a  public 
highway  and  changing  the  location  of  an 
established  grade  crossing.  Baldwin  Tp.  v. 
Baltimore  &  O.  R.  Co.,  210  Pa.  86,  59  A.  478. 

a.  See  4  C.  L.  105.  Compare  title 
Corporations,    3    C    li.    880. 

3.  Investigation  by  Board  of  Trade  direc- 
tors of  charge  against  a  member.  Board  of 
Trade  of  Chicago  v.  Weare,  105  111.  App.  289. 
Stockholders  of  a  corporation  may  not  be 
enjoined  from  voting  on  the  ground  that 
the  persons  for  whom  they  vote  to  manage  it 
may  possibly  abuse  their  trust.  Lucas  v. 
MUllken,   139  F.  816. 

4.  To  prevent  sale  of  stock  of  an  Insane 
person  for  failure  to  pay  an  assessment 
where  the  holder  of  a  majority  of  the  stock 
acted  fraudulently.  Weber  v.  Delia  Mountain 
Min.  Co.  [Idaho]  81  P-  931.  Voting  upon  the 
majority  stock  and  the  holding  of  an  elec- 
tion of  officers  until  the  right  to  vote  on  the 
majority  stock  was  determined,  enjoined. 
Villamll  V.  Hirsch,  138  F.  690.  Abandonment 
of  an  ancient  community  ditch  enjoined. 
Candelaria    v.    Vallejos    [N.    M.]    81    ri   589. 
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Bill  must  contain  an  averment  of  collusion 
or  fraud  on  the  part  of  the  managing  of- 
ficers or  of  a  majority  of  stockholders  before 
equity  will  interfere  to  restrain  acts  of 
management  of  a  corporation  or  society. 
Coss  V.  Mansfield  Lodge  No.  56,  B.  P.  O.  E., 
4  Ohio  C.  C.  (N.  S.)  11. 

5.  Secret  society.  Coss  v.  Mansfield. 
Lodge  No.  56,  B.  P.  O.  B.,  4  Ohio  C.  C.  <N.  S.) 
11. 

6.  A  minority  stockholder  Is  entitled  to 
preliminary  Injunction  to  restrain  a  suit  at 
law  against  the  corporation  by  a  firm  com- 
posed of  stockholders  -who  formed  a  majority 
of  both  the  stockholders  and  directors  who 
made  and  approved  the  contract,  nor  is  he 
estopped  by  the  fact  that  he  voted  in  favor 
of  allowing  the  defendants  to  do  the  work, 
since  the  contract  did  not  name  the  price 
for  the  work.  Booth  v.  Land  Filling  &  Imp. 
Co.    [N.    J.   Eq.]    59   A.    767. 

7.  See  4  C.  L.  106. 

8.  Newspaper  carrier  route  contract. 
Harlow  V.  Oregonlan  Pub.  Co..,  45  Or.  520,  78 
P.  737.  The  negative  enforcement  of  con- 
tract by  restraining  the  defendant  from 
acts  other  than  those  which  will  result  in  a 
specific  performance  of  his  agreement  will 
be  exercised  only  when  upon  a  fair  construc- 
tion of  the  contract  it  aflirmatlvely  appears 
that  the  service  called  for  comes  under  the 
head  of  special,  unique  and  extraordinary. 
Taylor  Iron  &  Steel  Co.  v.  Nichols  [N.  J.  Eq.] 
61  A.  946.  Interference  with  right  to  use 
tracks  under  a  contract.  Schenectady  R.  Co. 
V.  United  Traction  Co.,  101  App.  Dlv.  277,  91 
N.  T.  S.    651. 

9.  Harlow  v.  Oregonlan  Pub.  Co.,  45  Or. 
520,  78  P.  737.  Injunction  refused  to  compel 
specific  performance  of  a  contract  for  pur- 
chase of  beer  exclusively  from  plaintifC. 
Seattle  Brewing  &  Malting  Co.  v.  Jensen,  36 
Wash.  462,  78  P.  1007. 

la.  Harlow  v.  Oregonlan  Pub.  Co.,  45  Or. 
520,  78  P.  737. 
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ag-reements  in  restraint  of  trade"  or  covenants  in  mortgages^'  or  agreements  restrict- 
ing the  use  of  real  estate/*  even  without  proof  of  present  or  future  financial  loss.'^ 
The  right  to  invoke  relief  by  injunction  in  such  case  is  not  absolute  but  is  to  a  certain 
extent  discretionary^^  and  governed  by  the  same  general  principles  which  control 
the  enforcement  of  specific  performance  of  contracts.^^ 

Third  persons  may  be  restrained  from  causing  a  covenantor  to  violate  his  con- 
tract.^^  A  contract  giving  the  exclusive  right  to  sell  articles  in  a  given  territory 
will  be  protected  by  injunction  against  third  persons.^' 

(§  2)  I.  Interference  with  property,  husvness  or  comfort  of  private  persons.^" 
— Equity  will  prevent  the  destruction  of  the  business  of  an  individual  by  illegal 
combinations  formed  to  prevent  competition.^^     A  statute  is  necessary  to  give  in- 


11.  Performance  of  contract  for  gas  in  an 
oil  well  enforced.  Carnegie  Natural  Gas  Co. 
V.  South  Penn  Oil  Co.,  66  W.  Va.  402,  49  S.  B. 
548.  Contract  by  married  woman  for  the 
sale  of  her  separate  estate.  Dunn  v.  Stowers 
[Va.]  51  S.  E.  366.  Injunction  will  lie  to 
compel  the  specific  performance  of  a  lease. 
Carnegie  Natural  Gas  Co.  v.  South  Penn  Oil 
Co.,  56  W.  Va.  402,  49  S.  B.  548.  Specific 
performance  decreed  where  plaintiff  was  al- 
lowed to  enter  under  an  oral  agreement  with 
an  agent  of  a  corporation  which  accepted 
the  agreed  rent  and  allowed  the  plaintiff  to 
invest  a  large  amount  in  the  property. 
Clement  v.  Toung-McShea  Amusement  Co. 
[N.  J.  Eq.]  60  A.  419.  Where  the  effect  of 
the  restraint  sought  was  practically  to  com- 
pel performance  of  agreements  by  the  de- 
fendant which  were  not  binding  upon  com- 
plainant injunction  was  refused.  Becker  v. 
Gilbert  [N.  J.  Bq.]  60  A.  29.  For  a  full  dis- 
cussion, see  the  topic  Specific  Performance, 
4   C.   L.   1494. 

13.  Covenant  not  to  engage  in  a  like 
business  for  a  given  time  in  a  given  area. 
Andrews  v.  Kingsbury,  -112  111.  App.  518; 
Salzman  v.  Siegelman,  102  App.  Div.  406,  92 
N.  T.  S.  844.  The  enforcement  of  covenants 
like  the  one  now  under  consideration  is  not 
favored  by  the  law  or  public  policy,  and 
therefore  such  covenants  will  be  strictly  con- 
strued. Markert  &  Co.  v.  Jefferson  [Ga.]  50 
S.  B.  398.  A  contract  in  restraint  of  track 
not  limited  in  time  or  space  held  to  be  in- 
valid and  injunction  refused.  Roberts  v. 
Lemont  [Neb.]  102  N.  "W.  770.  Not  to  re- 
strain engaging  in  a  similar  business  and 
soliciting  old  customers  where  the  contract 
was  for  the  sale  of  a  laundry  business  with- 
out negative  and  restrictive  covenants. 
Such  covenants  will  not  be  implied.  Mac- 
Martin  V.  Stevens,  37  Wash.  616,  79  P.  1099. 
Covenants  of  a  negative  nature  in  a  jockey 
apprenticeship  •  indenture  held  not  to  be 
within  the  rule  and  injunction  was  refused. 
Thomas    v.    Baird,    94    N.    T.    S.    47. 

13.  Injunction  refused  where  the  mort- 
gage recited  that  failure  to  buy  domestic 
beer  of  the  mortgagee  should  work  a  default 
but  contained  no  personal  covenant  so  to 
buy.  Anheuser-Busch  Brewing  Ass'n  v. 
Rahlf,   213  111.  549,  73  N.  B.  414. 

14.  Will  be  enforced  where  it  will  not 
Impose  an  inequitable,  unjust  and  useless 
burden  upon  the  owner  of  the  lot.  Robinson 
V.  Bdgell  [W.  Va.]  49  S.  B.  1027.  Injunction 
was  refused  and  complainant  left  to  an  ac- 
tion   for    damages    where    restrictions    in    a 


deed  were  mutually  misconstrued  and  he 
alone  among  the  adjacent  property  owners 
objected  to  the  defendant's  violation  of  them, 
the  remedy  at  law  not  being  inadequate. 
Righter  v.  Winters  [N.  J.  Bq.]  59  A.  770. 
Mandatory  injunction  to  enforce  building 
restrictions.  Morrow  v.  Hasselman  [N.  J. 
Bq.]  61  A.  369.  A  covenant  against  the  sale 
of  intoxicating  liquor  or  its  manufacture  on 
the  land  sold  may  be  enforced  by  injunction, 
unless  the  plaintiff  has  been  deprived  of  his 
right  by  his  own  conduct  or  laches.  Mooter 
V.    Whitman,    3    Ohio   N.    P.    (N.    S.)    141. 

15.  Andrews  v.  Kingsbury,  112  111.  App. 
518;  Righter  v.  Winters  [N.  J.  Bq.]   59  A.  770. 

Contra:  Damage  must  be  shown  to  be  ir- 
reparable. Samuel  Cupples  Envelope  Co.  v. 
Lackner,   99  App.  Div.   231,   90  N.  T.  S.   954. 

16.  Robinson  v.  Edgell  [W.  Va.]  49  S.  E. 
1027. 

17.  Will  be  refused  if  the  enforcement 
would  be,  through  changed  circumstances 
and  lapse  of  time,  an  unjust,  inequitable  and 
useless  burden  upon  the  owner  of  the  lot. 
Robinson   v.    Bdgell    [W.    Va.]    49    S.   E.    1027. 

18.  Procuring  one  to  break  a  contract  as 
to  the  sale  of  patent  medicines  enjoined. 
Garst  V.  Charles,  187  Mass.  144,  72  N.  B.  839. 
Sale  of  patent  medicine  at  cut  rates  and  in 
other  than  original  packages.  Dr.  Miles 
Medical  Co.  v.  Goldthwaite,  133  P.  794.  In- 
junction will  issue  to  restrain  the  employ- 
ment of  another's  servant  whom  the  defend- 
ant enticed  from  the  other's  service  for  the 
purpose  of  learning  his  trade  secrets.  Tay- 
lor Iron  &  Steel  Co.  v.  Nichols  [N.  J.  Bq.] 
61  A.  946.  Will  not  issue  to  prevent  the  dis- 
charge of  an  employe  by  an  employer  by  rea- 
son of  a  contract  calling  for  such  discharge 
made  with  labor  unions.  Mills  v.  U.  S. 
Printing  Co.,  99  App.  Div.  605,  91  N.  T.  S.  185. 

19.  Corbin    v.    Taussig,    137   F.    151. 

20.  See  4  C.  D.  107. 

21.  Where  through  intimidation  of  a 
brewing  association  whose  purpose  was  to 
prevent  competition  and  fix  prices  and  con- 
trol distribution  to  retail  dealers,  a  company 
was  about  to  yield  to  the  demands  of  the 
association  whereby  the  price  at  which  the 
plaintiff  had  purchased  its  beer  would  be 
greatly  increased  and  in  all  probability  they 
would  be  shut  out  by  the  association  from 
the  purchase  of  it  at  any  price  and  their 
business  ruined  thereby,  an  injunction  is- 
sued restraining  the  doing  or  continuing  of 
the  wrongful  acts  as  specified.  Leonard  v. 
Abner-Drury  Brewing  Co.,  25  App.  D.  C.  161. 
An   injunction    was   refused   to    restrain    the 


6  Cur.  Law. 


INJUNCTION  8  21. 


19 


junctive  relief  against  contracts  in  restraint  of  trade,^^  since  at  common  law  there 
was  no  affirmative  relief  against  them,  even  for  one  specially  injured  thereby.^' 
An  injunction  will  issue  to  prevent  strikers  from  interfering  with  the  plaintiff's 
business  or  property  or  intimidating  his  employes/*  also  to  prevent  a  conspiracy 
to  boycott  and  injure  and  destroy  his  business/"  but  one  will  not  issue  to  restrain 
the  organization  of  a  strike.^"  An  injunction  will  issue  to  prevent  an  improper 
interference  with  the  plaintiff's  business/''  or  to  restrain  unfair  discrimination  by 
a  public  service  company. ^^ 

Trade^"  arid  firm  names  will  be  protected  on  the  ground  of  unfair  competition/" 
but  the  injunction  should  not  extend  further  than  is  necessary  to  protect  the  rights 
of  the  plaintiff.'^ 


members  of  an  association  of  live  stock 
do^alers,  established  to  promote  and  protect 
the  Interest  of  live  stock  dealers,  which  had 
expelled  the  defendant  for  misconduct  from 
refusing  to  have  dealings  in  accordance  with 
the  by-laws  of  the  association  on  the 
ground  that  the  association  was  not  a  com- 
bination in  restraint  of  trade,  nor  did  its  ac- 
tion amount  to  a  boycott  as  provided  in  the 
Missouri  l>aw  (Rev.  St.  1899,  §  8879).  Gladish 
V.  Bridgeford  [Mo.  App.]  89  S.  W.  77. 

22.  It  was  held  that  in  the  absence  of 
statute,  the  Attorney  General  might  not 
maintain  a  suit  to  prevent  the  performance 
of  a  contract  establishing  insurance  rates 
which  was  in  restraint  of  trade  and  so 
against  public  policy  and  that  the  fact  that 
private  corporations  were  the  oflEenders  made 
no  difCerence.  McCarter  v.  Firemen's  Ins. 
Co.   [N.  J.  Bq.]    61  A.  705. 

23.  "The  common  law  does  not  treat 
agreements  in  restraint  of  trade  as  being  il- 
legal in  the  ordinary  sense  of  the  word,  but 
merely  as  being  unenforceable."  McCarter 
V.    Firemen's   Ins.   Co.    [N.   J,    Bq.]    61   A.    705. 

24.  Ideal  Mfg.  Co.  v.  Donovan  [Mich.]  102 
N.  W.  372.  Threatening  by  means  of  force 
and  violence,  use  of  opprobrious  epithets  or 
means  of  intimidation,  whether  upon  the 
premises  of  the  complainant  or  elsewhere, 
for  the  purposes  of  intimidating  employes 
and  forcing  them  to  quit  another's  employ, 
restrained.  Atchison,  etc.,  R.  Co.  v.  Gee,  139 
Tji    582 

Allegations  In  a  bill  to  enjoin  strikers  that 
the  strikers  stationed  themselves  in  the  ap- 
proaches to  the  complainant's  place  of  busi- 
ness and  began  a  system  of  intimidation  by 
w;:r:'ings  and  menaces  so  that  the  complain- 
ant's employes  were  so  intimidated  and 
frightened  that  they  unwillingly  quit  work 
we?e  held  sufHcient  to  charge  acts  of  the 
defendant  to  givfe  the  court  jurisdiction. 
O'Br^n  V.  People  [111.]  75  N.  B.  108.  That  a 
few  members  of  a  union  indulged  in  violence 
during  a  strike  does  not  authorize  an  in- 
junction against  the  union  which  had  passed 
a  resolution  deprecating  violence.  .Karges 
Furniture  Co.  v.  Amalgamated  Woodworkers 
Local  Union  No.   131    [Ind.]   75  N.  B    877. 

25  My  Maryland  Lodge  No.  186  v.  Adt 
[Md]  59  A.  721;  Loewe  v.  California  State 
Federation  of  Labor,  139  P.  71;  Christensen 
V.  Kellogg  Switchboard  &  Supply  Co.,  110 
111.  App.  61.  Injunction  issued  to  restrain 
strikers  from  maintaining  a  boycott  of  the 
complainant's  restaurant  and  maliciously  in- 
ducing   by    persuasion,    fraud    and    coercion 


patrons  and  others  not  to  deal  with  him. 
Jensen  v.  Cooks'  &  Waiters'  Union  of  Seat- 
tle [Wash.]  81  P.  1069.  A  court  may  in  a 
proper  case  enjoin  acts  or  conduct  which 
interfere  with  and  injure  the  trade  and  busi- 
ness of  the  complainant,  but  a  court  will  not 
order  an  injurction  which  alone  in  general 
and  sweeping  terms  enjoins  a  defendant 
from  interfering  with  or  injuring-  the  busi- 
ness of  the  defendant.  Such  an  order  when 
made  is  a  part  of  an  order  for  an  injunction 
to  restrain  certain  particular  and  specified 
acts.  Builders'  Painting  &  Decorating  Co. 
V.  Advisory  Board  Bldg.  Trades  of  Chicago, 
116  111.  App.  264.  Injunction  restra,ining 
"picketing"  and  "boycotting"  unqualifiedly 
held  improper.  Mills  v.  U.  S.  Printing  Co., 
99  App.  Div.   605,  91  N.  T.  S.  185. 

26.  Mills  V.  U.  S.  Printing  Co.,  99  App. 
Div.    605,    91   N.   T.    S.   185. 

27.  Improper  use  of  trading  stamps  of 
complainant  enjoined.  Sperry  &  Hutchinson 
Co.  V.  Mechanics'  Clothing  Co.,  135  F.  833; 
Sperry  &  Hutchinson  Co.  v.  Temple,  137  F. 
992.  Injunction  will  lie  to  restrain  an  un- 
lawful Interference  with  plaintiff's  business 
by  the  enforcing  of  an  agreement  by  mem- 
bers of  an  illegal  combination,  viz.,  causing 
labor  unions  to  call  out  union  employees  of 
the  plaintiff.  Bmploying  Printers'  Club  v. 
Doctor   Blosser  Co.    [Ga.]    50   S.   B.    353. 

2S.  Discontinuance  of  service  to  com- 
plainants but  not  to  others  on  same  line  held 
unfair  discrimination  by  a  railroad  and  en- 
joined. Agee  &  Co.  V.  Louisville  &  N.  R.  Co. 
[Ala.]    37   So.   680. 

29.  See  4  C.  L.  108.  In  an  action  to  re- 
strain unfair  competition  in  trade,  no  pro- 
prietary interest  in  the  words  or  device  is 
necessary  in  order  to  have  an  injunction  is- 
sue. Dodge  Stationery  Co.  v.  Dodge,  145 
[Cal.]  380,  78  Pao.  879.  Use  of  trade  name 
enjoined.  Devlin  v.  Peek,  135  F.  167.  In- 
junction granted  to  restrain  the  use  of  a 
corporate  name  so  as  to  deceive  the  public 
and  exact  similitude  was  held  not  to  be  re- 
quired as  a  condition  of  relief.  Chicago 
Landlords'  Protective  Bureau  v.  Koebel,  112 
111.  App.  21.  Use  by  defendant's  solicitors  of 
a  badge  similar  to  that  used  by  employes  of 
plaintiff.     Morton  v.  Morton  [Cal.]   82  P.  664. 

aO.  Will  issue  to  lestrain  pendente  lite 
the  use  of  a  firm  name  by  retiring  partner 
till  the  right  to  its  use  is  determined. 
Steinfeld  v.  National  Shirt  Waist  Co.,  99  App. 
Div.  386,  90  N.  T.  S.  964.  Boxes,  labels,  etc., 
used  by  the  defendant,  held  to  be  so  similar 
to  complainants'  as  to  be  evidence  of  an  in- 
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Trade  secrets  will  be  protected  by  mandatory  ixn'Tinction.'* 

CopyngMs  will  be  protected  by  injunction.'^ 

Wast^*  may  be  prevented  by  in|nnction.'' 

Jncorporeal  ■property.^''— IjkpxvxMon  will  lie  to  prevent  the  malieiotis  divei^ion 
and  waste  of  subterranean  waters.'^ 

Easements  and  rigTits  of  way.^^ — An  injunction  will  issue  to  restrain  an  un- 
lawful or  excessive  use  of  an  easement'"  or  even  any  use  thereof,*"  and  also  to  restrain 
an  actual  or  threatened  interference  with  the  enjoyment  of/^  or  to  remoTe  an  obstruc- 
tion of,  an  easement'^  or  right  of  way.*' 

Nuisance.^ — Equity  has  original  and  statutory  jurisdiction  to  reslrain  a  nuis- 
ance*^ at  the  instance  of  the  pubHc*^  if  the  nuisance  be  criminal  or  public,*'  or  to 
restrain  a  public  nuisance  at  the  instance  of  a  property  owner  specially  affected  or 
injured  thereby,*'  despite  the  fact  tiat  certiorari  or  criminal  proceedings  may  be 
resorted  to.*'  Injunction  will  also  issue  to  restrain  a  private  nuisance,"*  even  where 
the  defendant  is  solvent,"'^  but  not  for  a  mere  diminution  of  property  value  by  the 


tent  to  deceive  purchasers  and  to  constitute 
unfair  competition.  Bickmore  Gall  Cure  Co. 
V.  Karns  IC.  C.  A.]  134  F.  833.  For  a  full  dis- 
cussion, see  the  topic  Trade-Marks  and 
Trade-Names,   4  C.  L.   1689. 

31.  To  prevent  use  of  a  similar  trade- 
name. Dodire  Stationery  Co.  v.  Dodge,  145 
Cal.   380,  78  P.   879. 

32.  Where  railroad  companies  turned  over 
blue  prints  sent  them  for  Inspection  by  one  car 
company  to  a  rival  company,  an  injunction 
issued  restraining  the  use  of  the  prints  or 
copies  and  ordering  their  return  to  the  own- 
er. Pressed  Steel  Car  Co.  v.  Standard  Steel 
Car  Co.  IPa.]  60  A.  4.  Injunction  Issued  to 
enjoin  the  use  of  Information  as  to  trade 
secrets  gained  from  an  employe  of  another 
whom  the  defendant  had  persuaded  to  di- 
vulge the  same.  Taylor  Iron  &  Steel  Co.  v. 
Nichols  £N.  J.  Ea-]  Bl  A.  946.  A  restraining 
order  pendente  lite  granted  against  an  em- 
ploye and  a  company  which  had  enticed  him 
into  its  employ  and  to  divulge  his  former 
employe's   trade   secrets.     Id. 

33.  Infringement  of  copyright  of  a  city 
directory  enjoined.  Sampson  &  Murdock  Co. 
v.  Seaver-Kadford  Co.,  134  F.  890.  See,  also, 
the  topic  Copyrights,  5  C.  I*  761. 

34.  See  4  C.  L.  108. 

85.  Tenant  restrained  from  removing  fix- 
tures to  which  he  had  lost  his  right,  at  the 
suit  of  a  purchaser  of  the  real  estate.  Davis 
V.  Carsley  Mfg.  Co.,  112  IlL  App.  112.  See, 
also,  the  topic  Waste,  4  C.  I^.  1823.  A  coun- 
ty which  has  acquired  a  tax  lien  upon  real 
estate  is  entitled  to  axi  Injunction  to  restrain 
waste  thereof  by  the  removal  of  buildings 
without  first  becoming  a  purchaser  at  a 
tax  sale.  Lancaster  County  v.  Fitzgerald 
tNeb.]   104  N.  W.  875. 

S«.     See  4  C.  L.  110. 

37.  Gagnon  v.  French  Lick  Springs  Hotel 
Co.,    163    Ind.    687,    72   N.   B.    849. 

38.  See  4  C.  L.  110,.  also  ante,  I  2  F,  acts 
afleetlns  right*  In  bigliways,  etc.,  and  the' 
topic    Basements,    5   C.   L.    1048. 

39.  McCullough  V.  Broad  Exoh.  Co.,  101 
App.  Div.  666,  92  N.  T.   S.  633. 

40.  When  an  office  building  was  erected 
covering  more  than  the  dominant  tenement 
and  the  tenants  In  both  parts  used  the  ease- ; 
ment,    any    use    thereof   was    enjoined    until 


the  building  should  be  so  altered  as  to  per- 
mit the  easement  to  be  used  by  the  domi- 
nant estate  only.  McCullough  v.  Broad  Exch. 
Co.,   101  App.  DIv.  566,  92  N.  T.  S.  533. 

41.  Threatened  alteration  of  a  building 
in  which  plaintiff  had  an  easement.  Piro  v. 
Shipley,  211  Pa.  36,  60  A.  325.  Right  to  use 
a  pipe  line.  Everett  Water  Co.  v.  Powers,  37 
Wash.    143,   79   P.   617. 

42.  Fire  escape  over  an  alleyTvay. 
Schmoele  v.  Betz  IPa.3  61  A.  525. 

43.  Eight  of  w^ay  over  a  stairway.  Ba,le 
V.  Todd  IGa.]  50  S.  B.  990.  Under  the  Mis- 
souri law  (Rev.  St.  1899,  §  3649),  provid- 
ing for  injunctions  when  Irreparable  injury 
was  threatened  or  no  adequate  remedy  at 
law  existed  It  was  held  that  an  injunction 
would  issue  to  restrain  the  obstructions  of 
a  right  of  way.  Downing  v.  Corcoran  (Mo. 
App.:  87  S.  W.  114. 

44.  See  4  C.  I/.  108.  See,  also,  the  topic 
Nuisance,  4  CL  L.  839. 

45.  Xaw  of  Tennessee  <Code  1858,  §  3403, 
as  amended  by  Acts  1901,  p.  246,  c.  139),  giv- 
ing the  court  discretionary  pow^er  in  actions 
for  damages  for  a  nuisance  to  grant  Injunc- 
tive relief  construed.  Madison  v.  Ducirtown 
Sulphur,  Copper  &  Iron  Co.,  113  Tenn.  331, 
S3  a  W.   658. 

46.  Pool  rooms  which  disturbed  people 
and  Injured  property  In  vicinity.  Cella  v. 
People,  112  m.  App.  376. 

47.  Encroachment  upon  public  street  by  a 
building.  Village  of  Oxford  v.  WlUoughby, 
181  N.  T.  156,  73  N.  E.  677. 

48.  House  of  prostitution  next  plaintifTs 
vacant  lot,  Dempsle  v.  Darling  [Wash.!  81 
P.  152.  Encroachment  upon  street  by  show 
cases  and  bay  windows.  Forbes  v  Detroit 
IMlch.)    102  N.   W.  740. 

Contra!  Remedy  at  law  for  damages  is 
the  only  one  in  the  case  of  a  private  indivi- 
dual. Atchison,  etc.,  E.  Co^  v.  Maegerlein 
114  111.   App.   222. 

49.  The  custom  of  a  railroad  of  causing 
trains  to  stand  at  the  Intersection  of  streets 
restrained,  although  authorized  by  ordinance. 
Gilorest  Co.  v.  Des  Moines  [Iowa!  102  N  w 
831.  " 

50.  51.  Friedman  v.  Columbia  Mach. 
Works  &  Malleable  Iron  Co.,  99  App  DIv  B04 
91  N.   T.   S.   129.  ■       ^ 
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nuisance  without  irrepaxable  injury. ^^  An  injunction  will  not  issue  to  restrain  an 
act  not  a  nuisance  per  se  and  whicli  may  never  become  one."*^  To  warrant  an  in- 
junction against  an  act,  its  character  as  a  nuisance  must  first  be  determined  at  law.''* 
Injunction  will  lie  to  restrain  a  nuisance,  although  produced  by  a  lawful  business.^" 
Trespass.^^ — An  injunction  will  not  issue  to  restrain  a  threatened  trespass  upon 
real  estate,  but  it  will  where"'^  by  reason  of  the  continuous  character  of  the  threatened 
invasion,  irreparable  injury  will  result^^  or  a  multiplicity  of  actions  arise."*'  Courts 
will  be  slow,  however,  to  grant  an  injunction  to  restrain  a  trespass  committed  under 
color  of  right  or  title.'"  Injunction  will  issue  to  prevent  timber  cutting  when  the 
complainant  has  a  good  title'^  and  the  defendant  is  insolvent.'^  By  statute 
in  Georgia  injunction  will  issue  to  restrain  the  cutting  of  timber  when  the  defendant 
is  insolvent^'  or  the  damage  would  be  irreparable,"*  or  other  circumstances  exist 


52.  Nuisance  caused  by  the  maintenance 
of  embankment  by  a  riparian  owner.  Amer- 
ican Plate  Glass  Co.  v.  Nlcoson,  34  Ind.  App. 
643,    73  N.  B.   625. 

Contra:  Mandatory  Injunction  will  lie  to 
remove  a  dam,  without  proof  of  special  dam- 
age. Allen  V.  Stowell.  146  Cal.  666,  79  P. 
371. 

53.  Not  to  restrain  the  constrtictlon  of  a 
wooden  building-  within  the  fire  limits  next 
to  the  plaintlfTs  vacant  lot.  West  v.  Ponca 
City  Milling  Co.,  14  Okl.  646,  79  P.  100.  A 
building  for  storing  ice  held  not  to  be  a  nui- 
sance per  se.  Flood  v.  Consumer's  Co.,  105 
III.  App.  559.  Not  to  restrain  the  erection  of 
a  structure  on  one's  own  land  unless  it  clear- 
ly appears  that  the  business  to  be  carried  on 
therein  will  be  and  cannot  be  so  conducted 
as   not   to  be    a  nuisance.     Id. 

54.  Flood  V.  Oonsumer's  Co.,  105  III.  App. 
559. 

55.  Madison  v.  rmcktown  Sulphur.  Copper 
&  Iron  Co..    113  Tenn.    331,   S3  S.  W.   658. 

5«.  See  4  C.  L.  109.  See,  also,  the  topic 
Trespass,    4    C.    L.    1698. 

57.  Unless  the  damage  threatened  is  irre- 
mediable and  there  is  no  adequate  remedy  at 
law.  Indian  Land  &  Trust  Co.  v.  Shoenfelt 
[C.  C.  A.]  135  F.  484.  A  mere  naked  trespass 
containing  no  elements  of  damage  which 
cannot  be  redressed  by  an  action  at  law  will 
not  be  enjoined.  "Wilson  v.  Meyer  [Ala.]  39 
So.  317.  Injunction  refused  where  it  did 
not  appear  that  the  Injury  complained!  of 
would  be  repeated  or  that  the  dam  was  be- 
ing maintained  or  any  threat  so  to  do  had 
been  made.  Bryant  v.  Lamb  Timber  Co.,  37 
Wash.  168,  79  P.  622.  Threats  of  ouster  and 
destrucUon  of  furniture  held  Insufficient 
grounds  for  injunctive  relief.  Kredo  v. 
Phelps,  145  Cal.   526,   78  P.  1044. 

58.  The  mere  averment  of  Irreparable 
damage  is  futile,  without  allegations  of  facts 
showing  that  Irremediable  injury  may  rea- 
sonably be  apprehended.  Indian  Land  & 
Trust  Co.  V.  Shoenfelt  [C.  C.  A.]  135  F.  484. 
Injunction  against  a  trespass  granted  upon 
a  bill  alleging  that  the  trespass  would  de- 
prive the  plaintiff  of  the  free  use  of  his  prop- 
erty and  prevent  manufacture  thereon  at  a 
profitable  time.  Wilson  v.  Meyer  [Ala.]  39 
So.  S17.  Causing  overflow  of  plaintiff's  land 
by  obstructing  a  river  wUh  logs,  enjoined. 
White  V.  Codd  [Wash.I  80  P.  836.  Manda- 
tory Injunction  will  He  to  remove  logs  float- 
ed and  left  on  plaintiff's  land.  Id.  Sweep- 
ing  debris    from    a   bridge    upon    plaintiff's 


premises.  Sadlier  v.  New^  York,  93  N.  T.  S. 
579.  Eaves  projecting  over  one's  Une  en- 
joined. Huber  v.  Stark  [W"is.]  102  N.  W.  12. 
Casting  of  water  in  any  form  upon  land  of 
another  by  eaves  projecting  over  one's  line, 
enjoined.  Id.  To  enjoin  the  diversion  of 
surface  water  upon  one's  land  by  town  of- 
ficials. Smith  V.  Eaton  Tp.  [Mich.]  101  N.  W. 
661.  Not  in  a  dispute  over  a  boundary  line 
which  was  easily  to  be  ascertained  and  no 
irreparable  Injury  was  Involved.  Harvey  v. 
Miller,  24  App.  T>.  C.  51.  Leaving  brushwood 
cut  on  plaintiff's  land  so  as  to  be  a  menace 
by  reason  of  forest  fires  held  not  to  be  a 
continuing  trespass  and  Injunction  refused. 
Litchfield  v.  Bond,  93  N.  T.  S.  1016.  Taking 
mineral  ore  from  land  found  to  belong  to 
the  plaintiff  enjoined  and  the  question  as  to 
actual  damage  was  held  to  be  Im.materiaL 
Reiner  v.  Schroeder,  146  Cal.  411,  80  P.  517. 
Injunction  held  to  be  warranted.  Roberts  v. 
Heinsohn  [Ga.]  51  S.  B.  589. 

69.  Continuous  wrongful  overflow  of  land 
enjoined.  Schwarzenbach  v.  Electric  Water 
Power  Co.,  101  App.  Div.  345,  92  N.  Y.  S.  187. 
The  inconvenience  resulting  from  repeated 
slight  trespasses  Is  ground  for  injunction, 
though  nominal  damages  would  compensate 
for  any  one  of  them.  O'Brien  v.  Murphy 
[Mass.]  75  N.  B.  700. 

60.  Shields  V.  Johnson   [Idaho]   79  P.   394. 

61.  Loyd  V.  Blackburn  [W.  Va.]  50  S.  E. 
741;  Gray  Lumber  Co.  v.  Gaskin  [Ga.]  50  S. 
B.  164;  Marcum  v.  Marcum  [W.  Va.]  50  S.  E. 
246.  An  injunction  was  granted  restraining 
timber  cutting  under  the  North  Carolina  Law 
(Acts  1901,  p.  900,  c.  666),  providing  that  the 
writ  should  Issue  where  the  plaintiff  showed 
a  bona  fide  claim  based  upon  evidence  suf- 
ficient to  constitute  a  prima  facie  title, 
the  court  holding  the  evidence  presented 
sufllolent.  Moore  v.  Fowla  [N.  C]  51,8.  E. 
796. 

62.  Loyd  V.  Blackburn  [W.  Va.]  50  S.  B. 
741.  Insolvency  makes  such  cutting  Irrep- 
arable damage.  Marcum  v.  Marcum  [W.  Va.] 
50  S.  E.  246.  Injunction  to  restrain  a  tres- 
pass was  refused  where  there  was  no  allega- 
tion of  Insolvency  of  the  defendant  or  that 
there  would  be  a  continuing  trespass  or  a 
multiplicity  of  suits  or  irreparable  Injury. 
Western  Tie  &  Timber  Co.  v.  Newport  Land 
Co.  [Ark.l  87  S.  W.  432.  Refused  where 
plaintiff's  title  was  questioned  and  defend- 
ant was  solvent.  Curtln  v.  Stout  [W.  Va.J 
50  S.  B.   810. 

63.  Civ.  Code  1895,  §  4927,  as  am.ended  by 
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which  require  it,  as  the  prevention  of  nmltiplieity  of  suits,  provided^'  the  plaintiff 
has  a  perfect  title  to  the  land  or  timber."" 

(§3)  J.  Crimes.^''- — Ordinarily  an  injunction  will  not  lie  to  restrain  the 
commission  of  a  crime,"'  but  a  continuing  injury  to  property  or  business  may  be 
enjoined,  although  it  may  also  be  punishable  as  a  nuisance  or  other  crime."'  In- 
junction will  lie  to  prevent  irreparable  injury,  even  though  the  effect  is  to  restrain 
criminal  proceedings.'" 

§  3.  Suits  or  actions  for  injunction.''^ — The  bill  for  an  injunction  must  state 
facts  from  which  the  court  can  see  that  the  acts  alleged  were  wrongful  and  done 
with  intent  to  injure  and  that  they  do  in  the  particular  and  specific  way  pointed  out 
in  the  bill  injure  the  complainant.  General  allegations  are  insufficient.'^  The 
verification  of  the  petition  for  a  preliminary  injunction  need  not  be  made  by  the  com- 


acts  1899,  p.  39.  Gray  Lumber  Co.  T.  Gaskin 
[Ga.]  50  S.  B.  164;  Fletcher  v.  Fletcher  [Ga.] 
51   S.   B.   416. 

64.  Gray  Lumber  Co.  v.  Gaskin  [Ga.]  50 
S.  B.  164;  Fletcher  v.  Fletcher  [Ga.]  51  S.  B. 
416. 

65.  Gray  Lumber  Co.  V.  Gaskin  [Ga.]  50 
S.  B.   164. 

66.  Gray  Lumber  Co.  v.  Gaskin  [Ga.]  50 
S.  E.  164;  Fletcher  V.  Fletcher  [Ga.]  51  S.  B. 
418.  Injunction  refused  where  the  complain- 
ant failed  to  show  a  "perfect  title"  to  the 
timber  land  as  provided  in  Georgia  Laws 
(Civ.  Code  1895,  §  4927),  although  the  threat- 
ened injuries  would  be  irreparable  and  multi- 
plicity of  suits  would  arise.  Lanier  v.  Heb- 
ard  [Ga.]  51  S.  E.  632;  Gray  v.  "Wrig-ht  [Ga.J 
51  S.  B.  373;  Swindell  &  Co.  V.  Saddler  [Ga.] 
49  S.  B.  753. 

67.  See  4   C.   L.   110. 

68.  69.  Christensen  v.  Kellogg  Switch- 
board &  Supply  Co.,  110  111.  App.   61. 

70.  Glucose  Refining  Co.  v.  Chicago,  138 
F.   209. 

Note!  One  sometimes  meets  with  the 
broad  statement  that  criminal  proceedings 
cannot  be  restrained.  Stated  as  a  general 
proposition,  this  may  be  regarded  as  true 
(Davis  V.  Am.  Soc,  6  Daly  [N.  T.]  81,  75  N. 
T.  362),  and  yet  it  is  not  without  exception. 
Especially  are  exceptions  noticeable  in  the 
more  recent  decisions,  which,  on  the  whole, 
seem  to  favor  a  more  liberal  construction  of 
this  branch  of  equitable  jurisdiction  than  has 
heretofore  been  given.  It  seems  to  be  now 
settled  that  injunction  will  He  to  restrain  a 
criminal  prosecution  if  it  is  threatened  for 
the  purpose  of  hindering  the  enjoyment  of  a 
right  conferred  by  law  (Georgia  R.  &  Bank- 
ing Co.  v.  Atlanta,  118  Ga.  486).  So  also 
trespass  to  property  if  it  be  continuous  in 
Its  nature  may  be  enjoined,  to  prevent  a 
multiplicity  of  suits.  Whitfield  v.  Rogers,  26 
Miss.  84,  69  Am.  Dec.  244.  Likewise,  if  the 
threatened  trespass  consists  of  but  a  single 
act  and  irreparable  mischief  would  other- 
wise result.  Injunction  will  lie.  Wilson  v. 
City  of  Mineral  Point,  39  Wis.  160;  Ryan  v. 
Brown,  18  Mich.  196,  100  Am.  Dec.  154.  As 
to  whether  or  not  the  injunctive  jurisdiction 
will  be  exercised  to  prohibit  the  publication 
of  defamatory  matter,  the  authorities  are  not 
in  harmony.  The  later  English  decisions 
have  recognized  the  authority  of  equity  to 
restrain  publications  injurious  to  trade  busi- 
ness or  title.  Quartz  Hill,  etc.,  Co.  v.  Beall, 
L.  R.  20  Ch.  Div.  501,  507.     This  doctrine  has 


been  followed  in  some  of  the  states  (Grand 
Rapids  School  Furniture  Co.  v.  Haney  School 
Furniture  Co.,  92  Mich.  558,  52  N.  W.  1009, 
31  Am.  St.  Rep.  611,  16  L.  R.  A.  721),  but  is 
not  generally  approved  in  America  (Boston 
Diatite  Co.  v.  Mfg.  Co.,  114  Mass.  69,  19  Am. 
Rep.  310).  'Applying  these  principles  to 
threats  of  purely  personal  Injury,  there 
would  seem  to  be  no  room  for  equity  to  in- 
terfere by  way  of  injunction,  as  there  exist 
in  such  eases  other  appropriate  remedies. 
So  injunction  has  been  refused  because  am- 
ple protection  could  be  had  upon  applica- 
tion to  the  police  or  magistrates  (Supp  v. 
Keusing,  28  N.  T.  Super.  Ct.  609),  or  because 
the  remedy  in  damages  was  adequate  (Her- 
rington  v.  Herrington,  11  111.  App.  121),  and 
in  Railroad  Co.  v.  Walton.  14  Ala.  207,  It  is 
broadly  stated  that,  "Equity  cannot  •  *  • 
restrain  the  commission  of.  a  personal  tres- 
pass, although  it  may  be  threatened."  It  is 
true  that  the  commission  of  acts  threaten- 
ed by  strikers  have  been  enjoined  where  the 
effect  of  such  threats  was  to  Interfere  with' 
the  continuation  of  complainant's  business 
or  his  right  of  freedom  to  contract.  Vege- 
lahn  v.  Gunter,  167  Mass.  92,  57  Am.  St.  Rep. 
443,  35  Li.  R.  a.  722;  Hutchins'  and  Bunker's 
Cas.  764.  See,  also,  2  Mich.  L.  R.  321.  Here, 
however,  the  threatened  personal  injury 
does  not  stand  alone  but  is  connected  with 
the  violation  of  property  rights. — 3  Mich.  L. 
R.    226. 

71.  See  4  C.  L.   111. 

72.  Builders'  Painting  &  Decorating  Co. 
v.  Advisory  Board  Bldg.  Trades  of  Chicago, 
116  m.  App.  264.  The  facts  and  circum- 
stances constituting  the  alleged  grievance 
must  be  specifically  set  out  In  the  bill 
South  &  W.  R.  Co.  V.  Virginia  &  S.  B.  R.  Co. 
[Va.]  51  S.  B.  843.  Facts  must  be  disclosed 
to  enable  the  court  to  determine  therefrom 
the  necessity  of  awarding  the  extraordinary 
remedy  of  injunction.  Shafer  v.  Fry  [Ind.] 
73  N.  B.  698;  American  Plate  Glass  Co.  v  Ni- 
ooson,  34  Ind.  App.  643,  73  N.  E.  625.'  An 
injunction  will  not  issue  unless  the  bill  sets 
out  facts  showing  the  necessity  for  it  and 
not  mere  statements  of  irreparable  injury. 
Montgomery  Light  &  Water  Power  Co.  v. 
Citizens'  Light,  Heat  &  Power  Co.  [Ala.]  38 
So.  1026.  Injunction  will  not  issue  when  on 
the  face  of  the  bill  there  is  an  adequate  rem- 
edy at  law.  Williams  v.  Peeples  [Fla.]  37  So 
572.  Where  a  proceeding  for  the  assessment 
of  a  tax  was  void  on  its  face  [Vt.  Laws  1894 

p.   144,   No.   165,    §    13,   eis   amended   by   Laws' 
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plainant  in  person^'  Injunction  -will  not  issue  where  the  bill  has  no  affidavit  to 
support  its  allegations  until  after  rule  to  show  cause  has  been  issued/*  When  a  court 
of  equity  obtains  jurisdiction,  it  will  hold  the  same  for  every  purpose  and  for  a 
complete  determination  of  all  the  rights  involved/^  "Where  a  court  has  refused  to 
issue  an  injunction  on  the  ground  of  no  jurisdiction  such  action  will  be  reviewed 
on  mandamus/"  but  not  where  it  has  granted  an  injunction  claiming  jurisdiction/' 
injunction  to  restrain  a  nuisance  will  lie  at  the  instance  of  one  of  several  persons 
affected  in  substantially  the  same  manner'^  against  several  defendants,  whose  separate 
and  independent  acts  cause  the  nuisance.'^  An  injunction  should  not  be  issued 
witliout  notice  to  the  opposing  party,  except  where  it  is  clearly  necessary  to  act 
without  it.*"  As  the  sole  object  of  a  preliminary  injunction  is  to  preserve  the  subject- 
m.atter  of  the  controversy  in  the  condition  in  which  it  is  until  the  merits  can  be 
heard,  an  injunction  should  never  be  issued  upon  an  ex  parte  application,  the  effect 
of  which  is  to  deprive  the  party  enjoined  of  his  right  of  property  to  the  thing  in 
dispute.^^ 

The  naked  averment  of  irreparable  injury  unless  an  injunction  issues  forthwith 
is  not  sufficient  to  dispense  with  notice.'^  Notice  is  sometimes  required  by  statute.*' 
An  injunction  to  restrain  persons  not  parties  to  an  action  will  not  be  granted  on 
motion.**  An  injunction  which  is  sought  as  auxiliary  and  incidental  to  the  ultimate 
relief  will  not  issue  where  the  ultimate  relief  is  beyond  the  jurisdiction  of  the  court 


1902,  p.  278,  No.  211  (Laws  1902,  p.  288),  pro- 
vidingr  for  orders  for  paving-  by  city  coun- 
cils, construed],  Blanchard  v.  Barre  [Vt.] 
60  A.  970.  In  a  suit  to  prevent  by  injunc- 
tion the  imposition  of  a  cloud  upon  the 
plaintiff's  title  by  a  survey  and  condemna- 
tion of  a  right  of  way  over  the  plaintiffs 
land,  the  bill  must  show  afflrmatively  the 
cloud  or  threatened  acts  which  will  Impose 
it.  South  &  \V.  K.  Co.  V.  Virginia  &  S.  E.  R. 
Co.  [Va.]  51  S.  B.  843.  Where  the  surveying 
and  condemnation  of  a  right  of  way  were 
sought  to  be  enjoined  for  failure  to  obtain 
permission  from  the  state  corporation  com- 
mission as  provided  in  the  Virginia  Code 
1904,  §  1105e,  c.  52,  p.  576,  the  writ  was  re- 
fused since  the  bill  did  not  allege  noncompli- 
ance.    Id. 

73.  It  is  sufficient  if  made  by  his  general 
manager  of  his  own  knowledge.  My  Mary- 
land Lodge  No.  186  v.  Adt  [Md.]  59  A.  721. 

74.  Nlles  V.  U.  S.  Trust  Co.,  22  App.  D.  C. 
225 

75.  An  action  at  law  on  a  building  con- 
tract was  enjoined  because  of  defenses  which 
could  not  be  set  up  therein  and  the  order 
that  all  matters  might  be  settled  in  one  suit. 
Watkins  v.  Tallassee  Falls  Mfg.  Co.  [Ala.] 
38  So.  756.  The  court  was  upheld  in  its  re- 
fusal to  send  a  case  to  jury  to  determine 
facts  as  to  whether  injunction  was  still  prop- 
er after  a  nuisance  had  been  abated.  Tuck- 
er v.  Edison  Elec.  Illuminating  Co.,  100  App. 
Div.    407.   91   N.  T.   S.    439. 

76.  77.  Chatneld  v.  Lenawee  Circuit 
Judge  [Mich.]  12  Det.  Leg.  N.  284,  104  N.  W. 
45. 

78.  The  lands  of  the  various  plaintiffs 
may  be  separate  and  distinct  from  each 
other.  Madison  v.  Ducktown  Sulphur,  Cop- 
per &  Iron  Co.,   113   Tenn.   331,  83    S.  W.    658. 

79.  Emission  of  poisonous  gas  aiid  smoke. 
Madison  v.  Ducktown  Sulphur,  Copper  &  Iron 
Co.,  lis  Tenn.  331,  83  S.  W.  658.  Will  Issue 
to    enjoin    several    defendants    from    jointly 


contaminating   a   stream.     Warren   v.   Park- 
hurst,   45  Misc.   466,    92  N.  T.   S.   725. 

80.  Sprague  v.  Monarch  Book  Co.,  105  111. 
App.  530.  An  injunction  ought  not  to  issue 
without  notice  upon  the  bare  possibility  of 
an  injury  or  mere  apprehension  not  found- 
ed upon  a  substantial  basis  of  fact.  Parish 
V.  Vance,  110  111.  App.  60.  Injunction  which 
should  not  have  been  granted  without  notice 
will  not  be  set  aside  where  it  appears  that 
had  notice  been  given  the  injunction  would 
have  been  granted  and  that  no  harm  has  in 
fact  resulted.  Pfeiffer  y.  McCuUough,  115 
111.   App.    251. 

81.  An  injunction  was  dissolved  which 
had  been  granted  ex  parte,  the  effect  of 
which  was  to  deprive  the  defendants  of  the 
possession  of  stock  for  the  purposes  of  vot- 
ing and  exercising  rights  of  ownership.  Lu- 
cas V.  Milliken,  139  F.  816. 

82.  This  is  especially  true  where  the  com- 
plainant had  knowledge  of  the  facts  some 
time  previous  to  the  filing  of  the  bill,  as 
where  a  man  had  been  nominated  for  a 
year  and  another  a  few  days  before  the 
election  filed  a  bill  to  restrain  the  county 
clerk  from  putting  his  name  on  the  ballot. 
Commonwealth  v.  Combs  [Ky.]  86  S.  W.  697. 

83.  California  Law  (Code  Civ.  Proo.  §§  528, 
530),  providing  that  an  Injunction  may  not 
issue  after  answer  except  on  notice  or  an 
order  to  show  cause,  but  that  a  restraining 
order  may  issue  in  tlie  meantime.  Neumann 
V.  Moretti,  146  Cal.  31,  79  P.  512.  Under  the 
California  law  (Code  Civ.  Proc.  §  532),  pro- 
viding that  where  an  Injunction  is  granted 
without  notice  a  defendant  may  move  be- 
fore trial  for  a  dissolution  or  modification 
of  It,  such  motion  could  not  be  granted 
where  It  was  for  a  modifloation  in  impor- 
tant particulars  without  notice  to  the  plain- 
tiff. Cherry  Hill  Gold  Min.  Co.  v.  Baker 
[Cal.]    82    P.    370. 

84.  Sale  of  property  held  by  the  receivers 
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to  afford.*'  Injunction  will  not  issue  where  after  the  suit  is  commenced  there  is 
a  change  of  circumstances  which  renders  the  injunction  unnecessary.*"  A  permanent 
injunction  will  not  issue  on  a  inotion  supported  by  affidavits.*^  A  party  who  has 
been  refused  an  injunction  may  not  dismiss  the  suit  and  institute  another  for  the 
same  cause  and  apply  again  to  the  same  or  another  judge  for  an  injunction.*'  If 
a  defendant  might  have  obtained  an  injunction  in  the  original  action  he  may  not 
obtain  one  in  a  subsequent  action.*'  The  party  who  obtains  an  injunction  may  not 
take  any  advantage  over  the  other  party  by  reason  of  it.'°  A  counter  injunction 
against  the  other  party  will  not  issue  upon  an  appeal  from  an  order  setting  aside 
an  injunction,  as  the  effect  of  the  appeal  is  to  hold  matters  in  abeyance."  In  a 
suit  to  try  title  it  is  proper  for  an  injunction  to  issue  against  both  parties  restraining 
them  from  interfering  with  each  other's  property  after  the  award.^^  A  demurrer  does 
not  admit  the  truth  of  the  allegation  in  a  bill  for  an  injunction  that  the  injury  will 
be  irreparable."^  In  Louisiana  an  injunction  may  issue  in  a  petitory  action."*  In 
Texas  a  general  denial  in  an  injunction  suit  is  not  the  subject  of  a  general  demurrer, 
and  the  plaintiff  must  prove  his  case."'^  An  injunction  against  the  infringement  of 
a  patent  is  not  a  defense  in  a  suit  by  a  third  party  for  failure  to  furnish  articles 
under  a  contract,  where  before  the  injunction  decree  the  complainant  gained  control 
of  the  defendant  by  purchase  of  its  stock."'  The  death  of  one  of  two  parties  re- 
strained by  a  temporary  injunction  does  not  preclude  the  other  from  seeking  the 
dissolution  of  the  writ  as  to  him."'  An  appellate  court  may  not  issue  an  injunction 
restrainiag  one  of  the  parties  pending  further  proceedings  in  the  court  below,  that 
being  provisional  relief  to  be  granted,  if  at  all,  by  the  court  of  original  jurisdiction."* 
§  4..  Preliminary  injunction.  A.  Issuance.^^ — A  preliminary  injunction  may 
issue  to  maintain  the  status  quo  of  property  and  rights  involved  until  the  final  de- 
termination thereof,^  where  irreparable  injury  will  follow  if  it  is  not  issued^  or  where 


appointed  by  the  state  court,  by  the  plaintiff 
in  a  Federal  action  and  the  U.  S.  Marshal 
sought  to  be  enjoined.  Strickland  v.  Nation- 
al Salt  Co.,  94  N.  T.  S.  936. 

85.  People  V.  District  Court  of  Denver 
[Colo.]  80  P.  908. 

86.  Rule  held  not  to  apply  where  the  de- 
termination ol  the  validity  of  a  municipal 
contract  and  taxation  for  the  payment  of  it 
was  involved.  Patterson  v.  Barber  Asphalt 
Pav.   Co.    [Minn.]    101   N.   "W.   1064. 

87.  Wickes  V.  Hatch,  92  N.  T.  S.   1017. 

88.  SB.     Maloney  v.  King  [Mont.]  76  P.  939. 

90.  Where  an  injunction  was  in  force  re- 
straining- the  publication  of  the  result  of  an 
election  to  determine  whether  one  part  of  a 
municipal  corporation  would  be  annexed  to 
another  under  the  Arkansas  law  (Kirby's 
Dig.  S  5522),  a  franchise  granted  in  tliat 
part  by  the  municipal  corporation  to  which 
It  had  belonged  and  which  obtained  the  in- 
junction was  held  void.  Little  Rock  R.  & 
Bleo.  Co.  V.  North  Little  Rock  [Ark.]  88  S. 
W.   826. 

01.  Relief  was  by  a  writ  of  sequestration. 
State  V.   De  Baillon,  113  La.   619,   37   So.   534. 

02.  In  a  suit  to  try  title  to  a  quarry  and 
for  an  injunction,  it  was  held  proper  while 
g-ranting  one  to  the  plaintiff  restraining  the 
defendant  at  the  same  time  to  grant  one  to 
the  defendant  restraining-  the  plaintiff  from 
interfering  with  the  rock  awarded  to  the 
defendant.  Phillips  v.  Collinsville  Granite 
Co    [Ga.]  51  S.  B.  666. 

93.     -Williams  v.  Mathewson  [N.  H.]   60  A. 

687.' 


94.  Action  to  prevent,  interference  with 
the  complainant  in  his  work  of  lumbering. 
Dowdell  V.  Orphans'  Home  Soc.  [La.]  38  So. 
16. 

95.  Under  Tex.  Rev.  St.  1895,  art.  3006,  au- 
thorizing defendant  in  injunction  proceed- 
ings to  answer  as  }n  other  civil  actions,  gen- 
eral denial  makes  it  necessary  for  plaintiffs 
to  prove  their  case.  Murphy  v.  Smith,  Walk- 
er &  Co.  [Tex.  Civ.  App.]  84  S.  W.  678. 

06.  McBlroy  v.  American  Rubber  Tire  Co. 
[C.  C.  A.]  122  F.  441. 

97.  It  was  an  interlocutory  not  a  final 
proceeding.  Chatfleld  v.  Clark  [Ga,]  51  S.  B. 
743. 

98.  On  an  appeal  from  a  decree  annulling 
a  street  railroad  franchise,  the  court  declined 
to  enjoin  the  city  from  removing  the  tracks 
pending  the  determination  of  the  company's 
rights  under  an  ordinance.  Little  Rock  R. 
&  Blec.  Co.  v.  North  Little  Rock  [Ark.]  88 
S.  W.  1036. 

99.  See  4  C.  L,  113. 

1.  To  restrain  an  entry  upon  real  estate. 
Massee-Felton  Lumber  Co.  v.  Sirmans  [Ga.] 
50  S.  B.  92.  Digging  an  oil  well  restrained 
to  preserve  natural  gas  pendente  lite.  Car- 
negie Natural  Gas  Co.  v.  South  Penn.  Oil  Co., 
56  W.  Va.  402,  49  S.  B.  648.  Transfer  of 
shares  of  stock  enjoined.  Currie  v.  Jones 
138  N.  C.  189,  50  S.  E.  560.  Voting  on  ma- 
jority stock  and  holding  an  election  of  of- 
ficers enjoined  until  the  right  to  vote  on 
the  majority  stock  was  determined.'  Vil- 
lamll  v.   Hlrsch,   138   P.,  690.     A  preliminary 
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fraud  is  alleged.'  In  some  states  a  preliminary  injunction  is  provided  for  by 
statute  in  proper  cases.*  Whether  or  not  a  preliminary  injunction  shall  issue  must 
be  determined  entirely  by  the  bill  and  exhibits  filed  with  it,  without  regard  to  the 
answer,"  and  the  right  to  it  must  be  clearly  shown  therein."  The  granting  or  with- 
holding of  a  preliminary  injunction  lies  within  the  sound  discretion  of  the  court  and 
will  not  be  reviewed  on  appeal  unless  it  be  clearly  shown  that  the  discretion  has 
been  abused^  or  that  the  court  below  took  a  wrong  view  of  the  situation.*    The  cx- 


Injunotion  will  issue  to  preserve  the  status 
quo,  viz.,  the  right  of  the  majority  of  stock- 
holders to  control,  but  not  to  destroy  the 
status  quo  by  giving-  control  to  the  minor- 
ity. Lucas  V.  Millilten,  139  F.  816.  Issued 
to  restrain  mining  operations  pendente  lite 
■where  some  of  the  defendants  were  insolv- 
ent and  fraud  and  conspiracy  is  alleged. 
Lockhart  v.  Leeds,  195  tr.  S.  427,  49  Law.  Ed. 
263.  Revocation  of  power  of  attorney  en- 
joined pendente  lite.  Rider  v.  Rider,  114  111. 
App.  202.  A  preliminary  injunction  may  is- 
sue when  It  can  do  the  defendant  no  harm 
In  order  to  preserve  the  property  until  the 
plaintiff's  right  can  be  determined  in  equity 
or  at  law.  Sperry  &  I-Iutchinson  Co.  v. 
Hertzberg  [N.  J.  Eq.J  60  A.  368. 

2.  Jacquelin  v.  Erie  R.  Co.  [N.  J.  Bq.]  61  A. 
IS,-  To  warrant  the  issuance  of  an  injunc- 
tion to  restrain  a  corporation  from  disre- 
garding the  conditions  and  limitations  of  its 
charter  at  the  Instance  of  a  private  party, 
special  damage  to  him  either  partially  ac- 
complished or  threatened  must  be  shown. 
This  was  a  suit  by  a  rival  gas  company  to 
prevent  another  company  from  laying  pipes 
in  street  contrary  to  the  provisions  of  the 
Now  Jersey  law  (P.  L.  1876,  o.  309,  |  21,  p. 
316).  Atlantic  City  Gas  &  "Water  Co.  v.  Con- 
sumers' Gas  &  Fuel  Co.  [N.  J.  Eq.l  61  A. 
750.  Preliminary  Injunction  by  gas  company 
having  contract  with  city  to  compel  another 
company  pursuant  to  a  contract  to  furnish 
it  gas  denied.  American  Lighting  Co.  v. 
Public  Service   Corp.,   132   F.   794. 

3.  Fraudulent  change  of  the  terms  of  an 
oral  contract  in  a  written  agreement.  Woolf 
V.  Barnes,  93  N.  T.  S.  961.  Injunction  grant- 
ed to  restrain  the  use  of  a  voting  trust 
agreement  found  to  have  been  procured  by 
fraud.  Knickerbocker  Inv.  Co.  v.  Voorhees, 
100  App.  Div.    414,   91  N.  T.  S.   816. 

4.  Bill  held  insufficient  under  the  New 
York  law  (Code  Civ.  Proo.  §§  603,  604),  pro- 
viding for  injunctions  pendente  lite.  Wer- 
belovsky  v.  Michael,  94  N.  T.  S.  156.  New 
York  Laws  (Code  of  Civil  Proc.  §  604,  subd. 
1),  providing  for  the  issuance  of  a  prelimi- 
nary Injunction  where  the  defendant  is  do- 
ing, procuring  or  suffering  to  be  done  acts  in 
violation  of  the  plaintiff's  rights  respecting 
the  subject  of  the  action  and  tending  to  ren- 
der the  Judgment  Ineffectual,  held  not  to  ap- 
ply to  the  facts.  Piatt  v.  Ellas,  91  N.  T.  S. 
1079.  Under  the  New  York  law  (Code  Civ. 
Proo.  §  1781),  providing  for  accounting,  by 
directors  of  foreign  corporations,  of  property 
received  by  them,  the  disposition  of  such 
property  was  enjoined  pending  action  as 
provided  in  §  1787.  Acken  v.  Coughlin,  34 
Civ.  Proc.  R.  200,  92  N.  Y.  S.  700.  Under  the 
Iowa  law  [Code,  §  2405],  if  a  case  of  a  liquor 
nuisance  is  made  out,  a  temporary  injunction 
shall     issue     on     application.     Donnelly     v. 


Smith  [Iowa]  103  N,  "W.  776.  Under  the  Ida- 
ho law  (Rev.  St,  1887,  §  4288),  a  party  is  not 
under  the  necessity  of  waiting  until  his 
property  has  been  damaged  or  destroyed  and 
his  business  disorganized  and  his  premises 
encroached  upon  to  the  extent  of  his  own 
ouster  and  then  resort  to  an  action  at  law 
for  redress.     Price  v.  Grice  [Idaho]  79  P.  387. 

5.  Infringement  of  trade-mark.  Smith 
Dixon  Co.  V,  Stevens  [Md.]  59  A.  401.  To 
warrant  the  issuance  of  a  temporary  Injunc- 
tion, the  sources  of  information  and  grounds 
of  belief,  must  appear  in  the  verification  of 
the  complaint.  Samuel  Cupples  Envelope 
Co.  V.  Lackner,  99  App.  Div.  231,  90  N.  Y.  S.' 
954.  In  order  for  a  preliminary  injunction 
to  issue,  it  is  sufficient  if  In  the  exercise  of 
sound  discretion  the  court  can  find  from  the 
pleadings,  evidence  and  affidavits  in  support 
thereof,  a  case  which  presents  a  proper  sub- 
ject for  investigation  by  a  court  of  equity. 
Shea  V.  Nilima  [C.  C.  A.]  133  F.  209;  Gagnon 
V.  French  Lick  Springs  Hotel  Co.,  163  Ind. 
687,  72  N.  B.  849.  "Where  aside  from  the  bill 
and  answers  the  only  evidence  consists  of 
exliibits  and  affidavits  -wholly  inconclusive 
and  irreconcilable,  a  preliminary  injunction 
will  issue  to  preserve  the  property  in  litiga- 
tion. Hoy  V.  Altoona  Midway  Oil  Co.,  136  F. 
483. 

e.  Facts  held  not  to  Justify  the  issuance 
of  an  injunction  (Maryland  Acts  1892,  p.  500, 
c.  357,  providing  for  the  registration  of 
trade-marks,  construed).  Smith  Dixon  Co.  v. 
Stevens  [Md.]  59  A.  401.  Injunction  refused 
in  a  suit  for  an  accounting  and  winding  up 
of  a  partnership  by  one  claiming  to  be  a 
partner,  where  the  affidavits  did  not  clearly 
establish  a  partnership.  Rowland  v.  Auto 
Car  Co.,  133  F.  835.  Only  in  a  clear  case 
will  a  highway  be  closed  by  preliminary  in- 
junction. Meyer  v.  Petersburg  [Minn.]  104 
N.    "W.    899. 

7.  "Werner  Co.  v.  Encyclopaedia  Britannioa 
Co.  [C.  C.  A.]  134  F.  831;  Meyer  v.  Petersburg 
[Minn.]  104  N.  W.  899;  McConnell  v.  Haugh- 
ton  [Ind.]  73  N.  E.  1092;  Northern  Securities 
Co.  V.  Harriman  [C.  C.  A.]  134  F.  331;  Leh- 
man V.  Graham  [C.  C.  A.]  135  P.  39;  Hoy  v. 
Altoona  Midway  Oil  Co.,  136  F.  483;  Shields 
V.  Johnson  [Idaho]  79  P.  394;  Price  v.  Grice 
[Idaho]  79  P.  387;  BUis  v.  Stewart  [Ga.]  51 
S.  E.  321;  "Weber  v.  Delia  Mountain  Min. 
Co.  [Idaho]  81  P.  931;  Cranshaw  v.  McAdoo, 
94  N.  T.  S.  386;  Brighton  Athletic  Club  v.  Mc- 
Adoo, 94  N.  Y.  S.  391.  A  preliminary  Injunc- 
tion which  merely  keeps  the  property  In 
statu  quo  pendente  lite  will  not  be  disturbed 
upon  appeal  unless  it  clearly  appears  that 
the  court  issuing  It  abused  its  discretion. 
Shea  V.  Nilima  [C.  C.  A.]  133  P.  209.  A  pre- 
liminary injunction  restraining  the  trans- 
fer of  property  beyond  the  jurisdiction  of  the' 
court  upon  which  the  complainant  claims  a 
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tent  of  relief  to  be  granted  by  injunction  is  also  within  the  discretion  of  the  court.' 
When  a  sworn  bill  presents  grave  questions  of  law  and  it  appears  that  injury  to 
the  moving  party  will  be  immediate  and  certain  and  that  no  injury  will  be  done  to 
the  defendant  that  cannot  be  provided  against  by  bond,  a  preliminary  injunction  will 
issue.^"  A  preliminary  injunction  will  not  issue  where  it  would  disastrously  affect  the 
defendant  where  his  insolvency  is  not  alleged.^^  Upon  the  hearing  of  a  motion  for  a" 
preliminary  injunction  the  rules  of  evidence  are  applied  less  strictly  than  upon  a  final 
hearing  of  the  cause,  and  consequently,  evidence  that  would  not  be  competent  in 
support  of  an  application  for  a  perpetual  injunction  may  be  admitted.^^  Injunction 
will  issue  where  the  allegations  in  the  bill  are  not  denied  by  the  answer  filed.^' 
Answers  filed  before  the  hearing  of  an  application  for  a  preliminary  injunction 
must  be  considered^*  and  if  found  to  deny  the  equity  of  the  bill  in  such  manner 
as  would  authorize  its  dissolution  on  motion  therefor,  the  injunction  should  not  be 
granted,^°  but  when  they  are  not  responsive  to  the  bill  and  set  up  new  matter  by 
way  of  avoidance,  a  preliminary  injunction  may  issue.^°  A  preliminary  injunction 
cannot  be  issued  where  the  complainant  rests  on  an  unsettled  and  doubtful  rule 
of  law,^'  especially  in  the  absence  of  any  allegation  that  the  defendant  cannot  re- 
spond for  any  amount  of  damages  recovered  against  him  at  law."^^  A  preliminary 
injunction  will  be  denied  where  a  court  is  not  satisfied  that  it  has  jurisdiction."^' 
A  preliminary  injimction  will  issue  to  restrain  an  act  which  the  defendant  has  an 
ultimate  right  to  do  but  only  on  the  performance  of  a  condition  precedent  which 
is  within  its  power  to  perform.^"  Where,  pending  decision  on  an  application,  amend- 
ment of  the  petition  and  additional  affidavits  are  received,  notice  should  be  given 
thereof. ^"^  Defendants  who  deny  the  commission  of  the  acts  complained  of  cannot 
object  to  an  injunction  pendente  lite.^" 


lien  will  not  be  disturbed  on  appeal  unless  It 
is  entirely  clear  from  the  record  that  there 
is  no  equity  in  the  bill^  especially  where  the 
removal  might  work  irremediable  injury  to 
the  complainant  and  the  continuance  of  the 
injunction  comparatively  little  harm  to  the 
respondent.  Coram  v.  Ingersoll  [C.  C.  A.] 
133  F.  226.  The  discretion  of  the  lower  court 
in  issuing-  or  refusing  injunctions  is  not  un- 
limited, since  facts  may  be  proved  which 
raise  questions  of  law  reviewable  on  appeal. 
Penrhyn  Slate  Co.  v.  Granville  Blec.  Light 
&  Power  Co.,  181  N.  T.  80,  73  N.  E.  566.  Rule 
held  not  to  apply  where  the  judge  regarded 
as  of  controlling  importance  in  issuing  a 
preliminary  injunction  the  fact  that  an  order 
denying  it  would  not  be  reviewable  on  ap- 
peal, and  the  appellate  court  will  in  such' 
case  determine  the  right  to  an  injunction  on 
its  merits.  Northern  Securities  Co.  v.  Harri- 
man   [C.   C.  A.]   134'  F.   331. 

8.  'Werner  Co.  v.  Encyclopaedia  Britannica 
Co.    [C.   C.   A.]    134   F.   831. 

9.  Defendant  may  set  up  facts  happen- 
ing before  or  after  the  action  began  which 
bear  on  or  affect  the  extent  of  relief  to  be 
granted  and  the  sufficiency  of  them  will  not 
be  considered  on  demurrer.  Straus  v.  Ameri- 
can Publishers'  Ass'n,  92  N.  Y.  S.  1052. 

10.  Lehman  v.  Graham  [C.  C.  A.]  135  F. 
39 

ill.     Napier  v.  'Westerhoff,  138  F.   420. 

12.  My  Maryland  Lodge  No.  186  v.  Adt 
[Md.]    59   A.    721. 

13.  Allegations  of  wrongful  use  of  trad- 
ing stamps.  Sperry  &  Hutchinson  Co.  v. 
Brady,   134   F.    691. 


14.  Maryland  Code  Gen.  Pub.  Laws,  art. 
25,  §§  1,  12,  86,  and  acts  1900,  p.  1083y  c. 
685,  §  196;  p.  1086,  c.  685,  §§  205,  208,  provid- 
ing for  the  opening,  altering  and  closing  of 
roads  by  county  commissioners,  construed. 
Riggs  V.   Winterode   [Md.]    59  A.  762. 

15.  Riggs    V.    Winterode    [Md.]    59    A.    762. 

16.  "There  may  be  cases  in  which  the  new 
matter  set  up  would  justify  the  court  in  re- 
fusing to  grant  an  injunction  at  once.  •  «  • 
■Where  the  court  is  satisfied  that  the  plaintiff 
will  not  be  injured  by  not  having  the  injunc- 
tion issue  at  once  and  the  testimony  can  be 
taken  in  a  reasonable  time^  if  the  new  mat- 
ter be  of  a  character  that  would  ultimate- 
ly require  the  dissolution  of  the  injunction 
if  proven,  it  would  be  useless  to  compel  the 
judge  to  issue  a  preliminary  injunction. 
Some  discretion  must  be  allowed  him  in 
.such  cases."  Riggs  v.  'Winterode  [Md.]  59  A. 
762. 

17.  Injunction  against  use  of  trading 
stamps  by  a  merchant  who  obtained  them 
from  customers  of  the  stamp  company  and 
not  from  the  company  direct,  refused.  Sper- 
ry &  Hutchinson  Co.  v.  Hertzberg  [N.  J  Eg  1 
60   A.    368. 

18.  Sperry  &  Hutchinson  Co.  v.  Hertzbers 
[N.   J.  Eq.]    60   A.    368. 

19.  Ordinance  providing  for  examination 
and  licensing  of  automobile  operators.  Far- 
son  V.  Chicago,   138   F.    184. 

20.  Erection  of  a  viaduct  by  railroad  com- 
missioners enjoined.  Brie  R.  Co.  v.  Buifalo 
180  N.  Y.  192.  73  N.  E.   26. 

21.  Overstreet  v.  Sylvanla  'Water  Supply 
Co.  [Ga.]  52  S.  E.  164. 
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(§  4)  B.  Bonds.^^^A.  court  of  equity  has  power  to  require  as  a  condition  pre- 
cedent to  the  issuing  of  an  injunction,  a  bond  from  the  complainants  in  such  amount 
and  with  such  surety  as  fully  to  indemnify  the  defendant,  if  he  ultimately  prevails, 
against  loss  or  damage  resulting  from  the  temporary  restraint.^*  In  Cailifornia  an 
injunction  must  be  dissolved  where  no  undertaking  to  pay  damages  to  the  party 
enjoined  as  provided  by  law  is  given.^^  An  injunction  bond  is  not  jurisdictional, 
and  a  mere  defect  therein  may  be  remedied  by  the  court.^" 

(§  4)  C.  Dissolution,  modification  or  continuance;  reinstatement." — A  com- 
mon injunction  issues  without  notice  on  the  coming  in  of  the  bill  and  may  be  dis- 
solved as  a  matter  of  discretion  upon  the  filing  of  the  answer,^'  while  a  special  in- 
junction will  not  be  dissolved  upon  the  coming  in  of  the  answer  if  it  appears 
probable  that  the  plaintiff  will  maintain  his  primary  equity^"  or  there  is  a  reason- 
able apprehension  of  irreparable  loss'"  or  it  appears  reasonably  necessary  to  preserve 
the  plaintiff's  right  or  property  in  statu  quo.^^  An  injunction  will  be  dissolved 
which  has  been  so  unfairly  used  as  to  amount  to  an  abuse  of  process.'^  A  pre- 
liminary injunction  will  be  dissolved  when  the  sworn  answer  denies  the  allegations 
of  the  bill  on  which  relief  is  sought.^^  An  injunction  will  not  be  dissolved  on 
motion  by  a  third  person  who  has  an  adequate  remedy  at  law.'*  A  preliminary 
injunction  will  not  be  dissolved  because  of  mis-statements  of  ownership  where  the 
party  has  such  interest  as  will  entitle  him  to  protection  if  he  establishes  his  cause.^° 
Wlien  an  injunction  is  the  ultimate  relief  sought  and  it  is  dissolved,  the  case  should 
Be  dismissed,'"  but  where  the  injunction  is  collateral  merely  and  is  dissolved,  the 
case  should  not  be  dismissed,  if  other  and  further  proceedings  are  necessary  to  give 
the  ultimate  relief  sought.?^  The  relative  harm  from  continuing  or  dissolving 
a  preliminary  injunction  will  not  be  investigated  when  plaintiff  is  without  rights  to 
proteet.^'^     Where  at  the  time  of  trial  it  is  found  that  the  groimds  for  making  a 


22.  My  Maryland  Lodg'e  No.  186  v.  Adt 
[Md.]    59  A.   721. 

23.  See   4   C.   L.    117. 

24.  Hoy  V.  Altoona  Midway  Oil  Co.,  136 
F.  483;  Currie  v.  Jones,  138  N.  C.  189,  50  S. 
E.  560.  Under  the  laws  of  South  Carolina 
(Civ.  Code  Proc.  1902,  8  244),  providing  that 
a  court  may  it  it  seems  proper  before  grant- 
ing an  Injunction  have  the  defendant  and 
In  the  meantime  Issue  a  restraining-  order,  it 
was  held  that  it  was  not  the  duty  of  the 
judge  to  require  the  plaintiff  to  file  an 
undertaking  by  reason  of  the  restraining 
order.     Creech  v.  Long  [S.  C]  51  S.  E.  614. 

25.  Code  Civ.  Proc.  §  529.  Neumann  v. 
Moretti,  146  Cal.  31,  79  P.  512;  Id.,  146  Cal. 
27,    79    P.    510. 

26.  Herzberger  v.  Barrow,  115  111.  App. 
79. 

27.  See  4   C.  L.  117. 

28.  Cobb  v.  Clegg,  137  N.  C.  153,  49  S.  E. 
80;  Magoffin  v.  San  Antonio  Brewing  Ass'n 
[Tex.    Civ.   App.]    84    S.   W.    843. 

29.  30,  31.  Cobb  V.  Clegg,  137  N.  C.  153,  49 
S.  B.  80. 

32.  Where  two  days  before  a  corporate 
election  an  iniunction  was  obtained  restrain- 
ing the  defendants  from  voting,  but  not  serv- 
ed until  the  meeting  had  been  organized  and 
no  opportunity  was  afforded  by  means  of 
adjournment  to  try  the  merits  of  the  case, 
■with  the  result  that  the  minority  obtained 
control,  the  injunction  was  dissolved.  Liuca» 
V.  Milliken,  139  P.  816. 


,  33.  Montgomery  Light  &  Water  Power 
Co.  V.  Citizens'  Light.  Heat  &  Power  Co. 
[Ala.]  38  So.  1026.  On  a  motion  to  dis- 
solve an  Injunction  on  answer  made  the 
court  Is  confined  to  matters  in  denial  of  the 
bill's  averments  and  may  not  consider  new 
matters  set  up  by  the  answer.  Agee  &  Co. 
V.  Louisville  &  N.  R.  Co.  [Ala.]  37  So.  680. 

34.  Damages  caused  (stopping  of  work) 
by  an  injunction  to  an  employe  of  the  real 
defendant  and  the  fact  that  the  undertak- 
ing filed  was  too  small  was  held  to  be  no 
ground  for  dissolving  the  Injunction  as  there 
was  an  adequate  legal  remedy  against  the 
defendant.  Smith  v.  Alberta  &  British  Co- 
lumbia Exploration  or  Reclamation  Co. 
[Idaho]   74  P.  1071. 

3!?.  Emery  v.  Ionia  Circuit  Judge  [Mich.] 
101   N.  W.   801. 

36.  Avooato  v.  Dell'Ara  [Tex.  Civ.  App.] 
84  S.  W.  443.  When  a  preliminary  Injunc- 
tion Is  dissolved,  the  bill  may  be  dismissed 
at  the  same  time  for  want  of  equity.  Hon- 
tros   V.    Chicago,     113    111.    App.    318. 

37.  Held  to  be  error  to  dismiss  a  ease 
upon  the  dissolution  of  an  injunction  re- 
straining a  sale  under  a  judgment  obtain- 
ed by  perjured  testimony,  the  ultimate  re- 
lief being  the  annulment  of  the  Judgment. 
Avocato  V.  Dell'Ara  [Tex.  Civ.  App.]  84  S. 
W.   443. 

37a.  Pioneer  Min.  &.  Mtg.  Co.  v.  Shaanblln, 
140   Ala.    486,    37    So.    391. 
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temporary  injunction  permanent  do  not  exist,  it  is  proper  for  the  cottrt  to  refuse  a 
permanent  injunction  and  dismiss  the  bill.'^  Where  an  injunction  has  been  super- 
seded by  an  irregular  but  not  void  judgment,  a  motion  to  Taeate  it  must  be  coupled 
with  one  to  vacate  the  judgment.'"  In  South  Dakota  an  injunction  may  be  dissolved 
and  the  action'  dismissed,  but  no  judgment  entered  until  the  defendant's  damages 
are  ascertained.*"  An  injunction  directed  against  a  trespass  upon  real  estate  cannot 
properly  be  dissolved  on  bond.**  It  is  within  the  discretion  of  the  court  to  modify 
the  terms  of  an  injunction  as  occasion  may  require.*^  A  motion  to  dissolve  an 
injunction  on  the  ground  of  the  insufBciency  of  the  bill  admits  no  more  than  would 
a  demurrer  to  the  bill.**  An  injunction  restraining  a  transfer  of  stock  in  a  bill 
of  interpleader  will  be  dissolved  where  the  plaintiff  does  not  pay  into  court  the 
amount  due  upon  the  stock  which  he  claims.** 

Costs.*' — Where  an  injunction  bond  expressly  provides  that  the  sureties  shall 
pay  the  defendant's  costs  if  the  plaintiffs  fail  to  prosecute  the  injunction  with  effect, 
a  decree  awarding  the  defendant  costs  (the  injunction  having  been  dissolved)  was 
held  not  to  defeat  his  right  of  action  on  the  bond.**  Where  a  temporary  injunction 
properly  issued  and  had  fully  protected  the  complainant's  rights,  but  at  the  time  of 
trial  grounds  for  making  it  permanent  did  not  exist,  it  was  held  proper  to  dismiss 
the  complaint  but  that  costs  should  have  been  awarded  to  the  complainant.*'' 

(§4)  D.  Damages  on  dissolution  and  liability  on  bond.*^ — A  right  of  action 
on  an  injunction  bond  does  not  accrue  until  the  main  action  has  been  tried  and  de- 
termined.*' In  order  to  recover  damages  on  an  injunction  bond,  it  must  appear 
that  the  plaintiff  was  prevented  by  the  injunction  from  enjoying  some  right  or  privi- 
lege to  which  he  was  entitled.*"  An  action  may  be  brought  upon  an  injunction 
bond  upon  the  voluntary  dismi^al  of  the  action  by  the  plaintiff^^  but  not  where  the 
dismissal  is  by  agreement  of  the  parties.*^  Where  through  failure  of  parties  to  act 
a  case  is  deemed  to  be  abandoned,  a  previously  existing  injunction  necessarily  be- 
comes void.''  An  action  on  an  injunction  bond  may  be  brought  after  judgment 
before  appeal,  but  if  an  appeal  is  taken  thereafter  the  action  will  be  dismissed  with- 


3S.  Where  before  trial  a  strike  had  end- 
ea  and  the  defendants  had  abandoned  their 
original  purpose  of  injuring  the  complain- 
ant In  his   business.     Clancy   v.   Geb    [Wis.] 

104  N.   W.    746. 

39.  Martinson  v.  Marzolf  [S.  D.J  103  N. 
W.    937. 

40.  South  Dakota  law  (Code  of  Civ.  Pro. 
S  200),  providing  for  a  written  undertaking 
to  pay  the  damages  which  may  be  sustain- 
ed by  an  Injunction,  construed,  and  It  was 
held  that  damages  may  be  assessed  although 
not  clstimed  in  the  pleadings.  KeUey  &  Co. 
V.  Mead   [S.  D.]    101   N.   W.   882. 

41.  Xavier  Realty  v.  Louisiana  Ry.  & 
Nav.  Co.  [La.1  S8  So.  427. 

42.  Modification  from  an  order  to  close 
a  sewer  to  an  order  to  continue  it  and 
abate  the  nuisance.  Phillips  v.  Du  Blg- 
non   [Ga.]  50   S.  E.  928. 

43.  Board  of  Trade  of  Chicago  v.  Weare, 

105  111.  App.   289. 

44.  Qutn  V.  Hart  [Miss.1  37  So.  B53. 

45.  See   4:  a   L.   119. 

46.  Jones    V.    State    [Md.]    61    A.    222. 

47.  Clancy  V.  Geb    [Wis.]   104  N.  W.  746. 

48.  See  4  C.  I*  119. 

49.  Laoey  v.  Davis,  126  Iowa,  675,  102  N. 
W.    535. 


60.  Where  an  Injunction  did  no  harm  to 
defendants  who  were  mere  trespassers,  no 
damages  were  allowed  in  action  on  the  bond. 
Bast  Tennessee  Tel.  Co.  v.  Anderson  Coun- 
ty Tel.  Co.,  24  Ky.  L.  R.  2358,  115  Ky.  488,  74 
S.  W.  218.  Since  an  injunction  does  not 
operate  upon  acts  already  done,  there  l,s  no 
damage  suffered  by  reason  of  them  upon  a 
dissolution  of  the  injunction.  Xavier  Realty 
V.  Louisiana  R.  &  Nav.  Co.  [La.)  39  So.  6. 
Parties  whose  rights  were  contingent  upon 
payment  of  purchase  money  were  held  to  be 
properly  enjoined  and  to  have  no  cause  of 
action  on  the  injunction  bond  because  they 
paid  at  the  end  of  the  litigation.  Tarwood 
V.  Cedar  Canyon  Consol.  Min.  Co.,  37  Wash. 
56,  79  P.  483.  Failure  to  plead  and  offer  evi- 
dence of  damages  caused  by  an  improvident 
injunction  does  not  estop  the  defendant 
from  suing  on  the  injunction  bond.  Mc- 
Lennon  v.  Fenner  [S.  D.)  104  N.  W.  218. 

Bl.  The  plaintiff  is  held  to  have  confess- 
ed that  he  had  no  legal  or  equitable  right 
to  the  injunction  granted.  St.  Joseph  & 
B.  Power  Co.  v.  Graham  [Ind.]  74  N.  E.  498- 
KeUey  &  Co.  v.  Mead  [S.  D.]   101  N.  W.  882. 

sa.  St.  Joseph  &  E.  Power  Co.  v.  Graham 
[Ind.]    74    N.    E.    498. 

53.  Marks  v.  Metzger  Unseed  OH  Co  IIS 
111.  App.   475.    * 
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out  prejudice."*  Damages  consist  of  money  expended  or  lost  by  the  defendant  by 
reason  of  tbe  issuance  of  the  writ  together  with  reasonable  attorney  fees  in  procur- 
ing the  dissolution.'''  Dissolution  of  an  injunction  upon  obedience  to  it  does  not 
malie  its  issuance  wrongful  and  give  a  right  o^  action  on  the  bond."*"  Injunction 
bonds  should  be  liberally  construed."' 

Practice  in  action  on  honds.^^ — ^A  complaint  on  an  injunction  bond  must  allege 
that  the  damages  claimed  have  not  been  paid.'^*  Upon  the  dissolution  of  an  injunc- 
tion the  court  may  in  its  discretion  assess  damages  actually  shown  to  have  been 
suffered  by  reason  of  the  injunction'^''  or  direct  a  jury  so  to  do." 

(§4)  E.  TTie  appealability^''  of  preliminary  orders  and  of  the  dissolution, 
vacation  and  modification  or  refusal  thereof^  is  regulated  by  statute  and  has  been 
discussed  fully  elsewhere.^^ 

§  5.  Decree^  judgment  or  order  for  injunction.^* — The  commands  of  an  injunc- 
tion must  be  direct  and  specific,  not  general  and  sweeping.""  An  injunction  issued 
by  a  court"®  or  by  an  ofiBeial,  without  jurisdiction,"'  is  void.  A  restraining  decree 
which  is  not  void  and  does  not  embrace  matters  fairly  in  issue  upon  the  bill  and 
answers  will  not  be  vacated  by  mandamus."^  A  temporary  restraining  order  issued 
at  the  commencement  of  a  suit  does  not  release  property  from  the  custody  of  the 
attaching  officer  or  discharge  the  lien  acquired  by  levy,  but  stays  proceedings  while 
the  injunction  is  in  force.'*    In  New  York,  by  statute,  an  injunction  order  is  ir- 


54.  Tutty  v.  Ryan  tWyo.]  79  P.  920. 

55.  McLennon  v.  Fenner  [S.  D.]  104  N.  "W. 
218. 

56.  Yarwood  v.  Cedar  Canyon  Consol. 
Mining  Co.,  37  "Wash.  56,  79  P.  483. 

57.  Under  the  Indiana  Law  (Burns'  Ann. 
St  1901,  §§  269-273),  proyiding  that  all  per- 
sons adverse  to  plaintiH  and  necessary  par- 
ties to  effect  a  complete  settlement  of  mat- 
ters in  Issije  are  proper  parties  defendant 
and  (§  1167)  providing  for  an  appeal  bond, 
a  party  admitted  as  a  defendant  after  the 
filing  of  the  bond  -was  allowed  the  benefit 
of  it.  Sheets  v.  Hays  [Ind.  App.]  75  N.  B. 
20. 

58.  See    4    C.    Lc    121. 

59.  Bebee  v.  Jackson  -piont.]  79  P.  1051. 

60.  Under  the  laws  of  Arkansas  (Kirby's 
Dig.  I  3998),  providing  that  upon  dissolution 
of  an  injunction  to  stay  proceedings  upon 
a  judgment  or  final  order  to  assess  damages, 
it  was  held  that  the  judge  was  not  au- 
thorized to  enter  a  decree  for  the  full  amount 
of  the  judgment  sought  to  be  stayed  unless 
damages  to  that  extent  were  shown  to  have 
been  sustained.  Johnson  v.  Gillenwater 
[Ark.]  87  S.  W.  439,  Under  the  South  Da- 
kota Law  (Code  Civ.  Proc.  i  200),  providing 
that  damages  caused  by  an  improvident  in- 
junction may  be  ascertained  by  reference  or 
otherwise  as  the  court  shall  direct,  It  was 
held  that  it  was  discretionary  with  the  court 
whether  or  not  damages  should  be  assessed 
In  the  action  in  which  the  injunction  issued 
and  that  defendant  might  waive  this  remedy 
and  sue  on  the  injunction  bond.  McLennon 
V  Fenner  [S.  D.]  104  N.  W.  218.  The  remedy 
given  by  Kentucky  statutes  (Civ.  Code,  § 
295)  for  the  assessment  of  special  damages 
by  the  court  upon  the  dissolution  of  an  in- 
junction to  stay  proceedings  to  enforce  a 
judgment,  is  exclusive  and  no  action  may  be 
had     upon     the     injunction     bond.    Mason. 


Gooch  &  Hoge  Co.  v.  Mechanics'  Lien  & 
Trust  Co.,  26  Ky.  L.  R.  570,  82  S.  W.  290. 

61.  Under  the  Kansas  Law  (Rev.  St.  1899, 
I  3639),  providing  that  upon  the  dissolution 
of  an  injunction  in  whole  or  part,  damages 
shall  be  assessed  by  a  jury  or  the  court,  it 
was  held  that  a  motion  to  assess  damages 
might  be  filed  on  affirmance  of  a  final  judg- 
ment dissolving  the  injunction  and  dismiss- 
ing the  bill.  Wabash  R.  Co.  v.  Sweet,  110  Mo. 
App.     100,    84    S.    W.     95. 

63.     See   4  C.  L.   121. 

63.  See  Appeal  and  Review,  5  C.  L.  121. 

64.  See    4    C.    L.   121. 

05.  Builders'  Painting  &  Decorating  Co.  v. 
Advisory  Board  Bldg.  Trades  of  Chicago,  116 
111.    App.     264. 

66.  State  v.  Carlson  [Neb.]  101  N.  W.  1004. 

67.  '  Under  the  Law  of  Kentucky  (Civ. 
Code  Prac.  §  273),  providing  for  preliminary 
restraining  orders  by  the  clerk  of  court  in 
absence  of  the  judge,  it  was  held  that  the 
clerk  has  no  authority  to  issue  mandatory 
injunctions  or  an  injunction  granting  the 
ultimate  relief  sought,  such  as  an  order  re- 
straining the  placing,  of  the  name  of  a  candi- 
date on  the  ballot  on  the  eve  of  an  election. 
Commonwealth  v.  Combs  IKy.]  86  S.  W.  697. 
Under  the  Arkansas  Law  (Kirby's  Dig.  S 
1294),  providing  that  in  the  absence  of  the 
Chancellor,  the  circuit  court  might  issue  in- 
junctions after  suit  is  brought,  but  not  be- 
fore, it  was  held  that  a  circuit  court  had 
no  jurisdiction  to  issue  an  injunction  when 
that  was  the  ultimate  relief  sought  and  that 
a  suit  seeking  a  restraining  order  to  prevent 
the  payment  of  license  fees  to  the  mayor  by 
the  city  marshal  was  not  within  the  statute 
(Kirby's  Dig.  §§  3462,  7983),  providing  for 
quo  warranto  and  the  prevention  of  usurpa- 
tion of  office,  was  a  suit  for  an  Injunction 
and  not  within  the  jurisdiction  of  the  court. 
Moody  v.   Lourimore    [Ark.]    86   S.  "W.   400. 
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regular  which  does  not  recite  tlie  grounds  upon  which  it  is  granted'"  but  such  ir- 
regularities may  be  corrected  by  amendment."^  An  injunction  decree  in  an  in- 
fringement case  is  a  defense  in  an  action  by  a  third  party  for  failure  to  supply  ar- 
ticles whose  manufacture  is  enjoined.'^ 

§  6.  Violation  and  punishment. ''^ — The  willful  violation  of  an  injunction  by  a 
party  to  the  cause  is  a  contempt  of  court  punishable  as  suehJ*  A  "willful"  dis- 
obedience of  an  injunction  is  a  criminal  contempt'^  while  a  mere  disobedience,  by 
which  the  right  of  a  party  to  the  action  is  defeated  or  hindered,  is  a  civil  contempt.''* 
An  injunction  must  be  obeyed  in  its  spirit  as  well  as  in  its  letter.''  When  a  con- 
tempt is  committed  without  the  presence  of  the  court,  the  affidavit  of  facts  must 
show  on  its  face  a  case  of  contempt  in  order  to  give  the  court  jurisdiction.'*  A 
party  may  not  be  punished  in  contempt  proceedings  for  disregard  of  a  restraining 
order  in  a  case  where  there  is  an  adequate  remedy  at  law  where  the  equitable  juris- 
diction of  the  court  was  duly  questioned  and  found  wanting.'^  Disobedience  to 
an  injunction  is  not  excused  by  showing  that  it  was  subsequently  dismissed  for  an 
irregularity  or  want  of  equity  in  the  bill,^°  but  it  is  excused  where  there  is  no  legal 
power  in  the  court  to  issue  the  writ.*^  Although  the  terms  of  an  injunction  are 
broader  than  the  allegations  of  the  bill,  that  fact  is  no  defense  in  a  contempt  pro- 
ceeding.^^    In  Texas  the  powers  of  a  judge  to  punish  for  contempt  are  controlled  by 


68.  Pere  Marquette  R.  Co.  v.  Kalkaska 
Circuit   Judge   [Mich.]    102   N.   "W.   951. 

69.  Johnson  v.  Gillenwater  [Ark.]  87  S. 
W.    439. 

70.  N.  Y.  law  (Code  Civ.  Proc.  §  610). 
Meyer  v.  Moress,   94  N.   T.   S.   771. 

71.  Werbelovsky  v.  Michael,  94  N.  T.  S. 
156. 

72.  The  rule  was  held  not  to  apply  where 
prior  to  the  entry  of  the  decree  the  com- 
plainant obtained  control  of  the  defendant 
through  the  purchase  of  its  stock.  McElroy 
V.  American  Rubber  Tire  Co.  [C.  C.  A.] 
122     F.     441. 

73.  See  4  C.  L.  122.  See,  also,  Contempt, 
6    C.    L.    650. 

74.  Sale  of  goods  was  held  to  establish  a 
contempt  of  court  and  a  fine  was  imposed. 
Universal  Talking  Mach.  Co.  v.  Keen,  136  F. 
456.  Aiding  in  the  violation  of  an  injunction 
against  the  infringement  of  a  patent  by 
taking  over  and  conducting  the  business  in 
his  own  name  with  knowledge  of  the  injunc- 
tion was  held  to  be  a  contempt  of  court  and 
a  fine  was  imposed.  Hamilton  v.  Diamond 
Drill  &  Machine  Co.  [C.  C.  A.]  137  F.  417. 
Peace  officers  acting  iij  good  faith  held  not 
guilty  of  contempt  of  an  injunction  restrain- 
ing township  officers  from  interfering  with 
the  laying  of  certain  pipes.  Public  Service 
Corp.  of  New  Jersey  v.  De  G-rote  [N.  J.  Eq.] 
62  A.  65. 

Injunction  against  strikes,  etc.:  A  system 
of  "picketing"  for  more  than  a  year  around 
and  near  complainant's  premises  was  held 
to  be  a  contempt  of  court,  even  though  there 
was  no  violence.  Atchison,  etc.,  K.  Co.  v.  Gee. 
139  F.  582.  "The  argument  seems  to  be  that 
anything  ^hort  of  physical  violence  Is  lawful 
*  *  *  (as  not  amounting  to  intimidation 
which  was  enjoined).  *  •  *  But  peaceful, 
law  abiding  men  can  be  intimidated  by  ges- 
ticulations, by  menaces,  by  being  called 
harsh  names  •  •  *  (scabs)  •  «  » 
and  by  being  followed  or  compelled  to  pass 


by  men  known  to  be  unfriendly  •  •  • 
(engaged  in  "picketing").  Id.  Insults,  as- 
saults and  beatings  by  strikers  of  employes 
were  held  to  amount  to  a  contempt  of  court 
as  violating  a  strike  Injunction.  O'Brien  v. 
People  [111.]  75  N.  B,  108.  A  defendant  will 
not  be  adjudged  guilty  of  a  contempt  unless 
it  clearly  appears  that  he  was  acting  in  bad 
faith  in  evasion  of  the  court's  orders.  Spon- 
enburg   v.    Gloversville,    94    N.    T.   S.    264. 

75.  People  v.  Marr,  181  N.  T.  463,  74  N. 
E.    431. 

76.  The  primary  object  of  one  is  to  pro- 
tect private  rights  and  of  the  other,  to  main- 
tain the  dignity  of  the  court,  and  vindicate 
the  authority  of  the  law.  People  v.  Marr,  liil 
N.  T.  463,  74  N.  E.  431.  In  contempt  pro- 
ceedings for  violation  of  an  injunction  re- 
straining the  defendants  from  interfering 
with  the  water  in  an  irrigation  ditch,  it  was 
held  that  the  action  being  civil  it  could  only 
be  maintained  by  a  plaintiff  who  had  suffer- 
ed actual  or  special  damages.  Thompson  v. 
McFarland  [Utah]  82  P.  478.  Proceedings 
for  contempt  under  an  Injunction  Issued  to 
protect  the  rights  of  a  private  individual 
are  civil  and  in  no  sense  criminal.  There- 
fore the  rule  in  criminal  proceedings  for 
contempt  that  a  sworn  answer  if  sufficient  to 
purge  him  from  contempt  may  be  taken  as 
true  does  not  apply.  O'Brien  v.  People  [III. J 
75  N.  B.  108. 

77.  It  was  held  to  be  contempt  of  court 
for  a  defendant  who  had  been  enjoined  from 
disturbing  certain  property  to  bring  an 
action  of  trespass  against  the  plaintnt  r.i;,i-> 
dente  lite.  Maloney  v.  King  [Mont]  76  P. 
939. 

78.  Hutton  V.  Superior  Court  of  San  Fran- 
cisco  [Cal.]    81  P.   409. 

79.  American  Lighting  Co.  v.  Public  Ser- 
vice Corp.,  134  F.  129. 

80.  81.  Gulf,  etc.,  R.  Co.  v.  Cleburne  Ice 
&  Cold  Storage  Co.  [Tex.  Civ.  App.]  83  S.  W. 
1100. 
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statute.^^  A  party  to  an  action  who  is  in  contempt  of  court  for  violation  of  an  in- 
junction has  no  absolute  right  to  proceed  with  the  trial."^  In  Illinois  defendants  in 
contempt  proceedings  for  violation  of  an  injunction  are  not  entitled  to  a  trial  by 
jury.*'  In  a  contempt  proceeding  the  defendants  are  not  entitled  to  a  specific  bill 
of  particulars  setting  forth  the  offenses  charged.**  Matters  relating  to  practice  in 
contempt  proceedings  are  treated  elsewhere.*' 

§  7.  Liability  for  wrongful  in  junction. ^^ — Damages  for  the  malicious  suing 
out  of  an  injunction  cannot  be  recovered  upon  the  injunction  bond.*"  Since  an 
injunction  is  not  the  act  o:^  the  party  applying  for  it,  but  of  the  court,  no  wrong  is 
committed  by  the  party  although  it  is  dissolved,  unless  he  acted  maliciously  and 
without  probable  cause.'" 

INN'S,    BESTAXTRANTS    AND    LODGING    HOTJSES.si 

Public  regulation.^^ — The  power  to  license  inns  and  taverns  is  a  power  com- 
monly,  if  not    universally,    exercised   by   the   municipal    authorities    in   cities."^ 

Who  is  a  guest.^^ 

Duty  to  receive  guests. — At  common  law  an  innkeeper  is  bound  to  receive 
all  guests  provided  he  has  accommodations  and  they  are  not  objectionable  persons."* 
But  he  is  not  obliged  to  permit  all  persons  to  remain  as  permanent  lodgers.""  An 
apartment  house  or  family  hotel  in  which  suites  of  rooms  are  rented  upon  annual 
leases,  and  transient  tenants  are  not  solicited,  is  not  a  hotel  within  the  meaning 
of  the  New  York  statute,  providing  that  all  persons  shall  have  full  and  equal 
accommodations  and.  privileges  in  inns,  hotels  and  restaurants."'^ 

Liability  for  safety  of  guests.^^ — An  innkeeper  is  held  only  to  the  exercise  of 
reasonable  care  for  the  safety  of  his  guests;""  he  is  not  an  insurer  of  their  safety.^ 
Failure  to  comply  with  a  statutory  building  regulation  is  prima  facie  negligence.^ 
There  can  be  no  recovery  for  the  injury  or  death  of  a  guest  unless  the  negligence 
alleged  was  the  proximate  cause  thereof.^  There  can  be  no  recovery  for  negligence 
not  alleged.* 


Sa.     O'Brien  v.    People    [111.]    75   N.    E.    108. 

83.  Under  the  Laws  of  Texas  (Rev.  St. 
1895,  art.  3013),  providing  for  punishment  for 
contempt  by  committing  to  jail  until  the 
party  purges  himself  from  the  contempt  as 
directed  by  the  court  and  (art.  1101)  provid- 
ing that  the  court  should  have  power  to 
punish  by  a  fine  not  exceeding  $100  or  by 
imprisonment  not  exceeding  3  days,  a  person 
in  contempt,  it  was  held  that  a  fine  of  'iW) 
and  15  days  imprisonment  was  not  within 
the  jurisdiction  of  court  under  either  K?cti')n 
Ex  parte  Margan  [Tex.  Cr.  App.]  86  S.  W.  755. 

84.  Campbell  v.  Justices  of  Superior  Court 
[MTass.]   73  N.  B.  659. 

85.  Laws  of  Illinois  1893,  p.  96.  ^providing 
for  a  jury  trial  where  a  judgment  is  to  be 
satisfied  by  imprisonment,  so  construed. 
O'Brien   V.    People    [111.]    75    N.    B.    108. 

86.  O'Brien  V.  People   [111]    75  N.  B.   108. 

87.  See  Contempt,  5  C.  L.  650. 

88.  See  4  C.  L.  123.  In  so  far  as  there 
is  an  abuse  of  process,  the  procuring  of  an 
Injunction  is  a  tort  in  some  of  the  states. 
See  Malicious  Prosecution  and  Abuse  of  Pro- 
cess, 4  C.  L.  470;  Process,  4  C.  L  1070. 

89.  90.  Chicago  Title  &  Trust  Co.  v.  Chica- 
go, 110  111.  App.   395. 

91.  See   4   C.   L.    123. 

92.  See   4  C.  L.   124. 

93.  The  city  council  of  Atlantic  City  has' 


authority  under  P.  L.  1902.  p.  298,  to  license 
inns  and  taverns.  Conover  v.  Gregson  [N. 
J.   Law]    60  A.  31. 

94.  See  4  C.  L.  123,  and  note.  See,  also, 
following  paragraphs,  Liens  and  Liability 
for  Effects. 

95.  Crapo  v.  Rockwell,  94  N.  T.  S'.  1122. 
An  innkeeper  is  liable  at  common  law  to  one 
who  has  been  refused  the  privileges  of  a 
guest.  Cornell  v.  Huber,  102  App.  Div.  293, 
92  N.  T.  S.  434. 

96.  Crapo   v.    Rockwell,    94   N.   T.   S.    1122. 

97.  Laws  1895,  p.  974,  c.  1042,  does  not 
render  a  landlord  of  an  apartment  house 
liafile  to  a  penalty  for  refusing  to  accept  a 
certain  person  as  a  tenant.  Alsberg  v.  Lu- 
cerne Hotel  Co.,   92  N.  Y.   S.   851. 

98.  99.     See  4  C.   L.  123. 

1.  Clancy  v.  Barker  [Neb.]   103  N.  W.   446. 

2.  Failure  to  have  standpipe  in  hotel 
building  over  100  feet  high  as  required  by 
Building  Code  of  New  York  City,  p.  65,  §  102. 
Acton  v.   Reed,    93   N.   Y.   S.   911. 

3.  Failure  to  have  standpipe  in  hotel  as 
required  by  building  code,  held  not  to  have 
contributed  to  death  of  guest  by  suffocation. 
Acton  v.  Reed,  93  N.  Y.  S.  911.  Fact  that 
door  to  a  stair"way  was  locked  was  not  prox- 
imate cause  of  death  by  suffocation  of  guest 
who  did  not  try  to  go  out  by  that  door  and 
who    reached    the    next   floor   by   a   different 
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It  is  the  duty  of  a  hotel  keeper  to  protect  Ms  guests  while  in  his  hotel  against 
the  assaults  of  employes  who  assist  in  the  conduct  of  the  hotel  and  in  the  care  and 
accommodation  of  the  guests.®  If  damages  result  from  such  assault^  the  hotel 
keeper  is  liable." 

Hens.'' — At  common  law  an  innkeeper  has  a  lien  on  baggage  and  effects  of 
the  guest  brought  to  the  inn  to  secure  payment  for  lodging  and  supplies  furnished." 
This  lien  attaches  to  property  in  possession  of  the  guest,  title  to  which  is  in  another, 
if  the  innkeeper  has  no  notice  of  the  third  person's  rights,"  since  a  person  who 
furnishes  property  to  a  guest  is  presumed  to  know  that  the  law  gives  such  lien. 
The  innkeeper  has  no  common-law  lien  upon  property  of  a  mere  lodger.^^  The 
Washington  statute  gives  no  lien  on  property  in  possession  of  a  guest  known  by 
the  hotel  keeper  to  belong  to  a  third  person."  The  Texas  statute  gives  a  lien  on 
personal  property  in  favor  of  hotel  and  boarding  house  keepers,  but  not  in  favor 
of  lodging  house  keepers.^^ 

Public  regulation;  licenses}^ — ^Violation  of  intoxicating  liquor  laws  by  inn- 
keepers is  elsewhere  treated.'^^ 

Lialility  for  effects}^ — At  common  law  an  innkeeper  is  the  insurer  of  property 
of  his  guest  and  is  liable  for  its  loss  for  amy  cause  whatever  except  neglect  of  the 
gTiest  or  the  act  of  God  or  the  public  enemy.^'  But  one  seeking  to  enforce  this 
strict  liability  must  show  that  the  relation  of  innkeeper  and  transient  guest  existed 
at  the  time  the  property  was  lost,"  or  within  a  reasonable  time  preceding  f^  one  who 
is  a  boarder^"  or  a  servant^^  cannot  enforce  it.  A  guest  has  a  reasonable  time 
in  which  to  remove  his  property,  and  thereafter  the  innkeeper  is  liable  as  a  bailee 


stair-way.  Id.  Even  had  evidence  been  suf- 
ficient to  show  failure  to  keep  posted  in 
g-uest's  room  a  diagram  sho-wing  exits,  halls, 
stairways,  etc.,  as  required  hy  Greater  New 
York  Charter,  §  762,  such  failure  could  not 
be  deemed  a  proxinjate  cause  of  death  by 
suffocation  of  a  guest  who  had  been  in  hotel 
nine  months  and  was  familiar  with  its  ar- 
langement.     Id. 

4.  Eev.  St.  1899.  §  9036,  requiring  a,  rope 
or  rope  ladder  to  be  fastened  In  every  room 
above  second  story  was  impliedly  repealed 
by  Acts  1901,  p.  219,  requiring-  fire  escapes 
to  be  placed  on  exterior  of  hotel  buildings. 
Hence  an  action  based  on  a  violation  of  the 
former  cannot  be  maintained,  though  a  vio- 
lation of  the  latter  is  shown.  Tall  v.  Gill- 
ham^   187  Mo.   393,   86  S.  W.  125. 

5.  Clancy  v.  Barker  [Neb.]  103  N.  W.  446. 

6.  Infant  son  of  guest  lost  an  eye  by  acci- 
dental discharge  of  pistol  In  hands  of  bell- 
boy, while  the  latter  was  off  duty,  aind  both 
were  in  a  room  not  occupied  by  any  guest; 
the  hotel  keeper  was  held  liable,  Clancy  v. 
Barker  [Neb.]  103  N.  W.  446. 

Note:  The  Nebraska  court  on  rehearing 
adheres  to  Its  original  decision  in  this  case 
(see  Clancy  v.  Barker  [Neb.]  98  N.  W.  440), 
notwithstanding  a  contrary  decision  in  a 
suit  based  on  the  same  facts  by  the  FV<jpral 
circuit  court  of  appeals.  Clancy  v.  Barker 
tC.  C.  A.]  131  F.  161.  Mr,  Justice  Barnes, 
however,  dissents.  Interesting  discussions 
and  many  authorities  will  be  found  In  the 
opinion  In  the  Federal  case  (where  there 
was  also  a  dissenting  opinion),  and  in  the 
dissenting  opinion  of  Mr.  Justice  Barnes. 
See,  also,  special  article.  Liability  of  Master 
for  Assault  by  Servant,  6  C.  Li.  276. 


7.  See  4  C.  I*  124. 

8.  Common-la-w  rule  still  In  force  In  New 
York.  Horace  "Waters  &  Co.  v.  Gerard,  94 
N.  Y.  S,  702. 

9.  As  where  guest  had  piano  under  condi- 
tional sale,  title  being  in  vendor.  Horace 
Waters  &  Co.  v.  Gerard,  94  N.  Y.  S.  702. 

10.  Horace  Waters  &  Co.  v.  Gerard,  94  N. 
T.  S.  702. 

11.  Lien  attaches  only  to  effects  of  a. 
guest.  Wertheimer-Swarts  Shoe  Co.  v.  Hotel 
Stevens  Co.  [Wash.]   80  P.  563. 

lis.  No  lien  on  traveling  salesman's  sam- 
ples, known  to  belong  to  his  employer. 
Wertheimer-Swarts  Shoe  Co.  v.  Hotel  Stevens 
Co.  [Wash.]  80  P.  563.  Evidence  that  hotel 
men  had  extensive  acquaintance  with  sales- 
men and  their  methods  and  never  knew  of 
an  instance  where  they  o-wned  their  sam- 
ples was  sufficient  to  prove  a  general  custom 
so  that  the  hotel  keeper  could  not  claim  that 
he  did  not  know  that  shoe  samples  did  not 
belong  to  salesman,  when  he  had  extended 
credit  without  inquiry  as  to  ownership.     Id., 

13.  Hardin  v.  State  [Tex.  Or.  App.]  84  S. 
W.   591. 

14.  See  4  C.  L.  124. 

15.  See  Intoxicating  Xilquors,  4  C.  L.  252. 
18.     See  4    C,  L.  123. 

17.  The  common  la-w  rule  is  still  enforced 
except  as  such  liability  has  been  modified  b5^ 
statute.     Crapo  v.  Rockwell,  94  N.  T.  S.  1122. 

18.  Crapo   v.   Rockwell,    94   N.   Y.  S.    1122. 

19.  Complaint  must  allege  that  relation 
existed  at  the  time  of  loss  or  a  reasonable 
time  preceding.  Clark  v.  Ball  [Colo.]  82 
P.   529. 

ao.     Woman  who   had  lived  17   months   at 
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in  the  absence  of  a  special  contract.^^  Where  one  delivers  baggage  to  a  hotel 
at  a  time  when  he  is  not  a  guest,  and  thereafter  becomes  a  guest,  the  presumption 
is  that  the  baggage  was  ia  the  possession  of  the  hotel  at  the  time  the  owner  became 
a  guest,  and  the  burden  is  on  the  hotel  keeper  to  prove  the  contrary  in  an  action 
for  its  loss.^'  Under  statutes  of  some  states,  a  hotel  keeper  who  has  a  suitable 
safe  and  has  posted  the  notice  required  by  law  is  not  liable  as  an  innkeeper  for  the 
loss  of  valuables  not  placed  therein,  unless  the  guest  has  offered  to  deliver  such 
valuables  and  the  hotel  keeper  has  refused  to  receive  or  deposit  them.'*  Where 
a  guest  places  a  box  containing  jewelry  in  the  hands  of  the  clerk  without  disclosiag 
tlie  contents  of  the  box  or  requesting  a  deposit  of  it  in  the  safe,  the  innlteeper  is 
liable  only  as  a  gratuitous  bailee  for  gross  negligence.^" 

Offenses. — ^In  Pennsylvania,  one  who  removes  his  property  from  a  hotel  with 
the  intention  of  defrauding  the  hotel  keeper  is  guilty  of  an  indictable  offense.^" 
Inquest  or  Damages,  see  latest  topical  index. 

INQUEST  OF  DEATH." 

Only  the  coroner  at  the  place  where  the  crime  was  committed  or  the  body 
found  has  jurisdiction  to  hold  an  inquest.'"  The  testimony  of  a  witness  subsequently 
prosecuted  for  manslaughter,  taken  at  a  caroner's  inquest  in  pursuance  of  a  subpoena, 
the  witness  not  being  under  arrest  or  accused  of  the  crime  at  the  time,  and  there 
being  nothing  to  indicate  that  the  testimony  is  involuntaxily  given,  is  admissible 


an  Inn  Tirhich  accommodated  both  transients 
and  boarders,  had  property  there  Indicating 
she  intended  to  stay,  and  made  special  ar- 
rangements for  rates,  was  a  boarder.  Crapo 
V.  Roolcwell,  94  N.  Y.  S.  1122.  As  to  who  is 
a  "boarder,"  see  note  4  C.  Ij.  123. 

ai.     Clarl£  V.    Ball    [Colo.]    82   P.   529. 

22.     Clark  V.  Ball  [Colo.]   82  P.  629. 

NOTE.  Liability  of  an  innkeeper  after 
guest's  departure:  The  general  rule  is  that 
the  guest,  by  his  departure,  ceases  to  be 
such,  and  that  the  hoteikeeper's  liability  is 
not  that  of  an  Innkeeper,  but  merely  of  a 
bailee,  where  the  goods  are  committed  to  his 
charge.  Wear  v.  Gleaison,  62  Ark.  364.  12 
S.  "W.  756,  20  Am.  St.  Rep.  186;  Murray  v. 
Marshall,  9  Colo.  482,  13  P.  589.  59  Am.  Rep. 
162;  Brown  Hotel  Co.  v.  Burckhart,  13  Colo. 
App.  69,  56  P.  183;  O'Brien  v.  ValU,  22  Fla. 
627,  1  So.  137,  12  Am.  St.  Rep.  219;  Hoffman 
V.  Roessle.  39  Misc.  787,  81  N.  Y.  S.  291; 
Whitemore  v.  Haroldson,  70  Tenn.  [2  Lea] 
312;  McDanlels  v.  Robinson,  26  Vt.  316,  62 
Am.  Dec.  574;  Id.,  28  Vt.  387,  67  Am.  Deo. 
720.  And  where  the  property  is  left  behind 
without  calling  the  Innkeeper's  attention  to 
that  fact,  the  owner  acts  at  his  own  peril,  as 
the  host  has  a  right  to  believe  that  he  has 
taken  it  with  him,  and  is  therefore  no  longer 
responsible  for  its  safekeeping.  Glenn  v. 
Jackson,  93  Ala.  342,  9  So.  269,  12  L.  R.  A.  382; 
Wintermute  v.  Clarke,  7  N.  Y.  Super  Ct. 
[Sand.]  242.  In  Stewart  v.  Head,  70  Ga.  449, 
a  guest  left  a  valise  in  the  hotel  office,  with- 
out calling  attention  thereto,  and  the  clerk, 
not  knowing  who  the  owner  was,  took  it  into 
a  room  where  baggage  was  kept,  and  it  was 
subsequently  broken  open  and  the  contents 
taken  The  landlord  was  held  to  be  a  naked 
depositary,  liable  only  for  gross  negligence. 

The    Innkeeper's    liability    does    not    cease 
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the  very  instant  the  guest  pays  his  bill,  but 
he  has  a  reasonable  time  in  which  to  remove 
his  goods,  during  which  period  the  extraor- 
dinary liability  attaches.  What  is  a  reason- 
able time  is  to  be  estimated  according  to  the 
circumstances  of  the  case.  Adams  v.  Clem. 
41  Ga.  65,  5  Am.  Rep.  524;  Baehr  v.  Downey, 
133  Mich.  163,  94  N.  W.  750.  103  A"!.  St.  Rep. 
444;  Maxwell  v.  Gerard,  84  Hun,  537,  32  N.  Y. 
S.  849. 

He  may  also  become  liable  for  property  of 
the  guest  which  arrives  at  the  inn  after  his 
departure.  So  where  a  landlord  promised  to 
forward  goods  which  were  expected  to  arrive 
after  the  guest  had  left,  and  It  was  dellverecl 
at  the  hotel,  but  not  forwarded  or  returned 
to  the  sender,  the  landlord  was  held  liable 
as  an  ordinary  bailee,  the  refusal  or  neglect 
to  return  the  property  on  demand  making 
out  a  prima  facie  case  against  him.  Baehr 
v.  Downey,  133  Mich.  163,  94  N.  W.  750,  103 
Am.  St.  Rep.  444. — From  note  Johnson  v. 
Chadbourn  Finance  Co.  [Minn.]  99  Am.  St. 
Rep.  687. 

23.  Oriental  Hotel  Asa'n  v.  Faust  [Tex. 
Civ.  App.]   86   S.  W.   373. 

24.  Rev.  St.  1899,  %  7678.  Horton  v.  Term- 
inal Hotel  &  Arcade  Co.  [Mo.  App.]  89  S.  W. 
363. 

25.  Complaint  held  to  state  a  cause  of 
action  against  hotelkeeper  as  bailee  where 
delivery  and  failure  to  return  were  alleged. 
Horton  v.  Terminal  Hotel  &  Arcade  Co.  [Mo. 
App.]  89  S.  W.  363.  Instruction  deHning 
gross  negligence  should  have  been  given.    Id. 

26.  Conviction  sustained  under  J\^ct  April 
20,  1876  (P.  L.  45).  Commonwealth  v.  Billig, 
25  Pa.   Super.   Ct.   477. 

27.  See  4  C.  L.  125;  also  Coroners,  6  C.  L. 
763. 

28.  Since  the  purpose  of  the  Inquest  is  to 
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against  him  when  placed  on  trial  for  the  erime.^°  Such  testimony  is  not  to  be 
deemed  involuntary  merely  because  given  in  response  to  a  subpoena.'"  In  Iowa  a 
physician  summoned  by  a  coroner  to  make  an  examination  may  recover  compensa- 
tion for  his  services  from  the  county.*^ 


IITSAITE    PEBSOITS.32 


S  S.  Property  and  Debts  (36). 

I  6.  Contracts  and  Conveyances    (36). 

§  7.  Torts  (37). 

S  8.  Actions   by   or  Against    (37). 


§  1.     Existence   and   Bllect  of  Insanity  In 
General    (34). 

§  2.     Inquisitions    (35). 

§  3.     Guardianship  and  Support  (3S). 

§  4.     Commitment    to  Asylums    (30). 

§  1.  Existence  and  effect  of  insanity  in  general.^^ — An  adjudication  that 
one  is  insane  is  conclusive  of  the  fact  at  that  time  and  prima  facie  evidence  of 
insanity  at  a  subsequent  period/*  but  raises  no  presumption  of  previous  lunacy.'* 
The  degree  of  insanity  which  will  relieve  a  person  from  liability  on  his  contracts'® 
may  not  be  sufficient  to  absolve  him  from  liability  for  crime.''  The  insanity  of 
a  husband  does  not  absolve  him  or  his  estate  from  the  duty  of  maintaining  his 
wife,"  and  enforced  separation  caused  by  insanity  is  not  ground  for  divorce;'* 
but  the  husband  is  not  liable  at  common  law  for  the  support  of  his  wife  while  she 
is  confined  in  an  insane  asylum  under  process  of  law.*"  On  restoration  to  sanity, 
the  quondam  lunatic  is  entitled  to  be  restored  to  his  civil  rights.*^  One  seeking  to 
establish  a  restoration  of  sanity  has  the  burden  of  proof  .*^    That  a  party  goes  in- 


secure evidence  and  to  prevent  the  escape 
of  the  guilty  person.  Young-  v.  Pulaslci 
County  [Ark.]  85  S.  W.  229.  Coroner  cannot 
recover  fees  for  unauthorized  inquest.  Id. 
See  Coroners,  5  C.  L.  763. 

29.     State  V.   Finch   [Kan.]   81  P.   494. 

SO.  State  V.  Finch  [Kan.]  81  P.  494.  See 
Witnesses    (Privileges    of)    4    C.    L.    1967. 

31.  Code,  §§  515,  529.  Finarty  \.  Marion 
County  [Iowa]  103  N.  W.  772. 

32.  Insanity  as  a  defense  to  crime,  see 
Criminal   Law,    6    C.   L.    883. 

33.  See  4  C.  L.  126. 

IVOTBi  Kleptomania  is  not  ground  for  the 
annulment  of  marriage  if  the  person  afflicted 
with  it  is  otherwise  sane  and  his  or  her 
mind  is  not  so  affected  with  this  peculiar 
mania  as  to  be  incapable  of  understanding 
or  assenting  to  the  marriage  contract  (Lewis 
V.  Lewis,  44  Minn.  124,  46  N.  W.  323,  20  Am. 
St.  Rep.  559,  9  L.  R.  A.  505),  but  is  a  complete 
defense  to  the  crime  of  larceny  (Common- 
wealth V.  Fritch,  9  Pa.  Co.  Ct.  Rep.  164;  Har- 
ris V.  State,  18  Tex.  App.  287;  In  re  Castle,  102 
L.  T.  28;  People  v.  Cummins,  47  Mich.  334,  11 
N.  W.  184).  See,  also,  Looney  v.  State,  10  Tex. 
Ct.  App.  520,  38  Am.  Rep.  646.  In  State. v. 
McCullough,  114  Iowa,  532,  89  Am.  St.  Rep. 
382,  55  L.  R.  A.  378,  it  is  defined  as  an  irre- 
sistible desire  to  steal,  arising  from  a  weak- 
ening of  the  will  power  to  such  an  extent  as 
to  leave  the  afflicted  one  powerless  to  con- 
trol his  impulse  without  regard  to  whether 
such  impulse  is  inspired  by  avarice,  greed  or 
idle  fancy.— Note  to  State  v.  McCullough 
[Iowa]    89  Am.   St.  Rep.   382. 

34.  'W^iere,  on  a  prosecution  for  homicide, 
defendant  was  adjudged  insane  and  com- 
mitted to  an  asylum  and  3  years  later  his 
mental  condition  was  found  to  be  the  same, 
on  subsequent  petition  for  discharge,  he  must 
show  by  a  clear  and  strong  preponderance  of 


evidence  that  he  Is  not  insane  and  that  his 
release  will  not  be  dangerous  to  the  public 
peace.  In  re  Palmer,  26  R.  I.  486,  59  A.  746. 
In  habeas  corpus  by  one  declared  insane  and 
dangerous  in  a  prosecution  for  homicide,  it 
is  presumed  that  he  continues  in  the  same 
condition  until  the  contrary  is  affirmatively 
proven.     Ex  parte  Brown  [Wash.]   81  P.  552. 

35.  Andrews  v.  Andrews'  Committee  [Ky.] 
87  S.  W.  1080. 

36.  A  person  is  insane  when  he  or  she  is 
not  possessed  of  mind  and  reason  equal  to  a 
full  and  clear  understanding  of  the  nature 
and  consequence  of  his  or  her  act  in  making 
a  contract.  Barlow  v.  Strange,  120  Ga.  1016. 
48   S.   B.    344. 

37.  The  Florida  statutes  which  prescribe 
the  mode  of  procedure  In  adjudging  persons 
insane  do  not  apply  to  persons  charged  with 
a  criminal  offense  who  plead  Insanity.  Reyes 
V.  State  [Pla.]  38  So.  257. 

38.  Alimony    may    be    allowed    where    di- . 
vorce  is  granted  because  of  the  husband's  in- 
sanity.    Moseley  v.  Ijarson  [Miss.]  38  So.  234. 

39.  Absence  for  the  statutory  period  caus- 
ed by  insanity  is  no  ground  for  divorce.  An- 
drews V.  Andrews'  Committee  [Ky.]  87  S.  W. 
1080. 

40.  Richardson  V.  Stuesser  [Wis.]  103  N. 
W.  261.  See  Husband  and  Wife,  5  C.  L.  1731, 
note. 

41.  Under  Laws  1896,  p.  501,  e.  545,  and 
Code  Civ.  Proo.  5  2058,  providing  for  ia.  writ 
of  habeas  corpus  and  an  appeal  from  proceed- 
ings thereunder,  an  appeal  showing  that  the 
alleged  lunatic  was  not  Insane  will  not  be 
dismissed  merely  because  the  relator  was  a 
stranger  to  the  proceeding  and  had  no  in- 
terest.    People  V.   Bond,  93  N.  T.   S.   277. 

42.  On  petition  In  habeas  corpus  for  dis- 
charge from  an  asylum,  evidence  held  Insuffi- 
cient to  show  that  petitioner  was  not  insane 
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sane  after  verdict  rendered  is  no  objection  to  the  signing  of  the  findings  and  judg- 
ment.*' 

§  2.  Inquisitions'^^  of  lunacy  are  statutory  and  are  governed  by  the  statute 
under  -which  they  are  had  as  to  notice,'"'  venue,*'  and  the  extent  and  character  of 
findings  to  be  made,*'  and  costs.** 

§  3.  Guardianship  and  support.*" — Guardians  may  be  appointed  for  the  persons 
and  estates  of  insane  persons  after  their  lunacy  has  been  established'"  and  not  be- 
fore."^ In  the  appointment  of  a  guardian  the  best  interest  of  the  lunatic  is  the 
controlling  consideration.'*^ 

The  estates  of  insane  persons"  and  those  whose  moral  duty  it  is  to  support 
them  are  generally  made  liable  for  the  cost  of  their  maintenance  in  asylums/* 
and  methods  are  provided  by  law  for  the  recovery  of  such  expense.""  A  state  has 
no  common-law  right  to  recover  compensation  for  maintaining  a  nonresident 
patient  in  a  state  asylum,""  and  such  right  is  not  given  by  a  statutory  provision  that 
the  support  of  an  ij^sane  person,  a  public  charge,  shall  not  release  their  estates  or 
relatives  from  liability."'  A  husband  is  not  liable  for  the  support  of  his  insane 
wife  who  has  been  removed  from  his  home  and  is  maintained  at  an  insane  asylum."' 
The  cost  for  Cjiring  for  indigent  insane  is  generally  imposed  on  the  county  of  his 
residence,""  and  is  a  subject  of  statutory  regulation. "'    A  statutory  right  of  one 


and  that  his  discharge  -would  not  be  danger- 
ous to  the  public  peace.  In  re  Palmer,  26  R. 
I.  486,  59  A.  746.  In  habeas  corpus  for  the 
discharge  of  an  insane  person  as  cured,  tes- 
timony of  eminent  physicians  must  be  taken 
at  its  full  value  and  be  regarded  as  con- 
trolling.    Id. 

43.  San  Luis  Obispo  County  v.  Simas  [Cal. 
App.]    81   P.    972. 

44.  See  4  C.  L.  126.  Ch.  253,  p.  612,  Laws 
1901  (Gen.  St.  1901,  §  6521),  providing  for 
inquests  of  lunacy,  does  not  embrace  more 
in  its  body  than  is  expressed  in  its  title.  Ex 
parte  Schley  [Kan.]  80  P.  631. 

45.  Under  Act  June  13,  1836  (P.  L.  589), 
notice  of  lunacy  proceeding  on  the  alleged 
lunatic  is  sufficient,  without  notice  to  next  of 
kin  or  friends.  Brooke's  Estate,  24  Pa.  Su- 
per.   Ct.    430. 

46.  Lunacy  proceedings  relative  to  a  per- 
son confined  in  a  state  asylum  may  be 
brought  in  the  county  in  which  the  hospital 
is  situated  or  In  the  county  of  the  residence 
of  the  alleged  lunatic.  Brooke's  Estate,  24 
Pa.  Super.  Ct.  430. 

47.  Under  Code  Civ.  Proc.  S  2325,  an  in- 
quisition of  lunacy  is  not  confined  to  the 
sole  question  of  incompetency,  but  a  finding 
as  to  the  lunatic's  property  may  be  made. 
In   re   Preston,    46   Misc.    46,    93  N.    Y.    S.    283. 

48.  The  costs  of  an  Inquisition  for  the  de- 
termination of  the  mental  capacity  of  one 
to  manage  his  property  cannot  be  awarded 
against  his  estate  when  the  proceeding  re- 
sulted in  a  determination  that  he  was  not 
an  incompetent.  Code  Civ.  Proc.  §§  2333,  2334, 
2336.  Sander  v.  Larner,  101  App.  Div.  167, 
91  N.  Y.  S.  428.  An  order  imposing  costs  in 
lunacy  proceedings  on  the  lunatic's  estate 
will  not  be  reversed  where  no  testimony  was 
taken  and  no  method  of  showing  the  amount 
to  be  excessive.  Brooke's  Estate,  24  Pa. 
Super.  Ct.  430. 

49.  See  4  C.  Li.  127;  also.  Guardianship,  5 
C.  L.  1603. 


50.  A  finding  on  an  inquisition  of  lunacy 
held  equivalent  to  a  finding  that  the  alleged 
incompetent  was  an  imbecile  bringing  the 
case  within  the  concurrent  Jurisdiction  of 
the  county  and  supreme  courts,  conferred  by 
Code  Civ.  Proc.  §  2320.  In  re  Preston,  4« 
Misc.  46,  93  N.  T.  S.  283.. 

61.  Before  a  guardian  can  be  appointed 
and  property  transferred  to  him,  it  must 
appear  that  the  person  is  weak  minded  and 
is  liable  to  lose  his  property.  In  re  Bryden's 
Estate    [Pa.]   61  A.   250. 

62.  In  proceedings  for  the  appointment  of 
a  committee  for  an  Incompetent  who  is  com- 
petent to  decide  the  manner  of  his  life  and 
desires  to  stay  in  his  present  abode,  the 
court  should  order  that  he  be  not  removed 
therefrom  without  authority  from  the  court. 
In   re    Cooper,    94   N.    Y.    S.    270. 

53.  Where  a  lunatic  is  placed  in  a  foreign 
asylum  with  the  consent  of  her  husband  and 
committee,  such  asylum  can  recover  from 
the  lunatic's  estate  the  amount  allowed  by 
the  state  of  his  residence,  for  his  support. 
Mander's  Committee  v.  Eastern  State  Hospit- 
al  [Ky.]   84  S.   W.   761. 

54.  Rev.  St.  1898,  §  604E,  Into  which  was 
incorporated  §§  1500-1505,  provides  the  pro- 
cedure by  which  one  privately  liable  for  the 
support  of  an  Insane  person  confined  in  an 
asylum  may  be  compelled  to  pay.  Richard- 
son V.   Stuesser   [VV^Is.]    103   N.  W.    261. 

55.  An  action  to  enforce  the  order  of  the 
county  judge  must  be  commenced  in  the 
name  of  the  county  In  some  court  having 
jurisdiction.  The  county  court  has  not  juris- 
diction. Richardson  v.  Stuesser  [Wis.]  103 
N.  W.   261. 

S0.  Such  asylums  being  largely  charities. 
State  V.  CoUigan  [Iowa]   104  N.  W.  905. 

57.  Code,  §  2297.  State  v.  CoUigan  [Iowa] 
104  N.   W.   905. 

58.  The  fact  that  she  Is  so  legally  re- 
moved from  his  home  does  not  raise  ah  in- 
ference  of  a  refusal   to   support  her   therein 
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county  to  recover  from  another  for  maintenance  of  indigent  insane  persons  is  not 
a  vested  right.*^ 

§  4.  Commitment  to  asylums.^^ — A  statute  providing  that  a  person  indicted 
for  an  offense  and  acquitted  by  the  jury  because  he  is  insane  may  be  committed  to 
prison  if  his  discharge  be  deemed  dangerous  to  the  community  is  not  unconstitu- 
tional."^ It  does  not  prevent  the  insane  person  from  demanding  an  investigation 
at  any  time  of  the  question  of  his  restoration  to  sanity.®*  The  order  of  commit- 
ment must  be  certain.*" 

§  5.  Property  and  debts.^^ — ^Real  estate  of  insane  persons  may  be  sold  on 
order  of  court.*''  The  committee  of  a  lunatic  is  entitled  to  present  possession  of  the 
income  of  his  ward's  estate.*'  An  executory  gift  which  might  have  been  revoked 
by  the  donor  may  be  revoked  by  his  guardian  on  the  donor's  becoming  non  compos 
mentis.*'  The  committee  of  a  lunatic  who  has  absolute  control  of  the  ward's  propei'- 
ty  is  taxable  on  credits  in  his  hands  belonging  to  his  ward  in  the  county  of  his 
domicile,  though  appointed  elsewhere.''"  In  Illinois  the  conservator  of  a  lunatic  is 
entitled  to  administer  his  estate.''^  In  Texas,  on  the  insanity  of  one  spouse,  the  other 
may  administer  and  dispose  of  the  community  property  during  his  lifetime,  but  he 
cannot  dispose  of  the  community  interest  of  the  insane  spouse  by  will.'^ 

§  6.  Contracts  and  corvoeyancesP — ^As  a  general  rule  an  insane  person's  con- 
tracts are  voidable,  not  void,''*  but  may  be  void  by  reason  of  the  nature  of  the 


so  as  to  render  htm  liable  for  her  support 
In  the  hospital.  Richardson  v.  Stuesser 
[Wis.]  103  N.  W.  261. 

59.  Under  the  New  York  statutes  where 
an  indigent  resident  of  one  county,  charged 
with  crime  In  another.  Is  committed  to  a 
state  lunatic  asylum,  there  Is  no  general  lia- 
bility on  the  part  of  the  county  of  his  resi- 
dence to  reimburse  the  county  from  which 
he  was  sent  for  sums  paid  out  by  It  on  ac- 
count of  his  confinement  In  the  asylum.  Jeff- 
erson County  V.  County  of  Oswego,  102  App. 
Dlv.   232,  92  N.  T.  S.   709. 

60.  Laws  1S96,  p.  508,  c.  546,  §  101,  amend- 
•  ed    by   Laws   1899,   p.    461,   c.    260,    expressly 

provide  that  the  expenses  of  an  Inmate  of  a 
state  asylum,  committed  there  by  a  court  of 
criminal  jurisdiction,  and  transferred  to  the 
Matteawan  State  Hospital,  are  to  be  paid  by 
the  county  in  which  the  criminal  charge 
arose,  If  he  was  then  a  resident  of  that 
county,  otherwise  by  the  state.  Jefferson 
County  V.  County  of  Oswego,  102  App.  Dlv. 
232,  92  N.  T.  S.  709. 

61.  A  repeal  of  the  statute  discontinues 
the  liability,  though  the  same  person  con- 
tinued In  the  asylum  and  was  maintained. 
Jefferson  County  v.  County  of  Oswego,  102 
App.  Div.  232,  92  N.  T.  S.  709.  And  the  fact 
that  his  expenses  were  paid  by  the  county 
liable  under  the  statute  is  not  such  an  ad- 
mission of  liability  as  precludes  the  right  to 
discontinue  payment  after  the  statute  is  re- 
pealed.    Id. 

62.  See  4  C.  L.   128. 

63.  Does  not  deny  due  process,  nor  the 
right  to  trial  by  Jnry,  nor  the  right  of  coun- 
Bel,  nor  does  it  inflict  crnel  pnnlshiueiit.  Bx 
parte  Brown   [Wash.]   81  P.   552. 

64.  Ex    parte   Brown     [Wash.]    81   P.    652. 

65.  An  order  committing  to  prison  one 
found  insane  and  acquitted  on  that  ground 
and  sent  to  prison  because  his  discharge  was 


deemed  dangerous,  "to  await  further  order 
of  the  court,"  is  not  void  for  uncertainty. 
Ex   parte   Brown    [Wash.]    81   P.   552. 

66.  See  4  C.  1..   128. 

67.  Civ.  Code  Proc.  S  490,  subsec.  2,  ex- 
pressly provides  that  a  vested  estate  In 
possession  owned  by  two  or  more  may  be 
ordered  sold  by  the  court  of  equity,  though 
the  owners  be  of  unsound  mind.  Mudock  v. 
Looser  [Ky.]  87  S.  W.  808. 

68.  The  committee  of  an  Incompetent  leg- 
atee is  entitled  to  rents  accruing  to  his  ward 
without  waiting  until  the  administrator  of 
the  estate  has  settled  and  had  approved  his 
annual  account.     In  re  Cowen,  94  N.  T.  S.  303. 

69.^  Promise  to  permit  his  property  to  be 
occupied  by  another  rent  free,  and  on  the 
death  of  the  promisor  the  pj-omisee  to  be- 
come the  owner.  Buhler  v.  Trombly  [Mich.] 
102   N.  W.   647. 

70.  Hurt  V.  Bristol  [Va.]  51  S.  E.  223. 
Under  Code  1904,  p.  877,  §  1702,  the  committee 
of  a  lunatic  has  absolute  control  of  his  ward's 
estate,  though  it  Is  his  duty  to  render  annual 
accounts  to  the  court.  Id.  Code  1904,  p.  264, 
§  492b,  relative  to  payment  of  taxes  from 
funds  in  the  control  of  the  court,  does  not 
apply.     Id. 

71.  Statutes  construed.  Lang  v.  Frlesen- 
ecker,    213   111.   598,    73   N.    E.    329. 

72.  Rev.  St.  1895,  art.  2220.  does  not  divest 
the  title  of  the  Insane  spouse.  Schwartz  v. 
West  [Tex.  Civ.  App.]  84  S.  W.  282.  See, 
also.  Husband  and  Wife,  5  C.  L.  1731. 

73.  See  4  C.  L.  129.  See,  also,  Contracts, 
5  C.  L.  664;  Incompetency,  5  C.  L.  1775. 

NOTE!  Revocation  of  agency  by  insanity, 
see  4  C.  L.  1303. 

74.  A  contract  by  one  mentally  v^eak  of 
which  fact  the  other  party  has  notice  will 
not  be  specifically  enforced,  especially  where 
the  incompetent  has  returned  all  he  received 
by  virtue  of  It.  Miller  v.  TJexhus  [S.  D.] 
104  N.  W.  519.     An  assignment  of  n  contract 
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subject-matter.'"'  A'  marriage  contracted'  by  an  insane  person  is  void/'  and  in' 
Alabama  all  his  contracts  are  void.'^  In  jurisdictions  where  the  contracts  are  void, 
the  defense  of  insanity  is  not  a  -personal  one.''* 

§  7.     ToHsJ^ 

§  8.     Actions  ly  or  against.^" — If  there  is  no  statutory  authority  for  the 


to  pnrchase  land  Is  voidable  only.  Wolcott 
V.  Connecticut  General  Life  Ins.  Co.  CMich.l 
100  N.  W.   669. 

Note:  As  to  whether  an  assignment  by  an 
Insane  person,  not  under  guardianship,  in- 
volving- his  right  to  execute  a  deed,  is  void 
or  voidable,  the  decisions  are  conflicting.  By 
the  weight  of  authority,  however.  It  is  held 
voidable.  Castro  v.  Geil,  110  Cal.  292,  42  P. 
804,  52  Am.  St.  Rep.  84;  French  Lumbering  Co. 
V.  Theriault,  107  Wis.  627,  83  N.  W.  927,  81 
Am.  St.  Rep.  866,  51  L.  R  A.  910;  McAnaw 
V.  TiiHn,  143  Mo.  667,  45  S.  W.  656;  Burnham 
V.  Kidwell,  113  111.  425;  Johnson  v.  Harmon, 
94  U.  S.  371,  24  Law.  Ed.  271;  Luhrs  v.  Han- 
cock, 181  U.  S.  567,  45  Law.  Ed.  1005.  Van 
Deusen  v.  Sweet,  51  N.  T.  378,  only  declares 
deeds  void  when  made  by  persons  absolutely 
incompetent  to  act  mentally  in  the  transac- 
tion. Several  American  jurisdictions.  Includ- 
ing two  Federal  circuit  courts,  hold  the  deeds 
of  persons  non  compos  mentis  absolutely 
void  when  a  guardian  does  not  appear  to 
have  been  appointed.  Farley  v.  Parlier,  6 
Or.  105,  25  Am.  Rep.  504;  Boddie  v.  Bush, 
136  Ala.  560;  Beach,  The  Modern  Law  of  Con- 
tract, 1390;  German  Savings  &  Loan  Soc.  v. 
De  Lashmutt,  67  F.  399;  Edwards  v.  Daven- 
port, 20  F.  756.  To  be  distinguished  from 
ITiese,  Dexter  v.  Hall,  15  Wall.  [U.  S.]  9,  2i 
Law.  Ed.  73,  that  the  power  of  attorney  of 
one  non  compos  mentis  is  void.  Commit- 
ment to  an  asylum  pursuant  to  statute  does 
not  establish  Incapacity  to  contract  in  the 
person  so  committed.  Leggate  v.  Clark,  111 
Mass.  308;  Knox  v.  Hang,  48  Minn.  58;  The 
Topeka  Water-Supply  Co.  v.  Root,  56  Kan. 
187;  Dewey  v.  Allgire,  37  Neb.  6,  40  Am.  St. 
Rep.  468.  Ratification  is  presumed  by  doing 
nothing  toward  disaffirmance  after  becoming 
sane.  Arnold  v.  Richmond  Iron  Works,  1 
(jiiay ,  [Mass.]  434.  Or  by  lonj^  acquiescence 
after  restoration  to  sanity.  Jones  v.  Evans, 
7  Dana  [Ky.]  96.  Ratification  or  disaffirm- 
ance may  be  shown  by  any  acts  clearly  In- 
dicating an  intention  to  ratify  or  annul  a 
deed  made  durilig  insanity.  Howe  v.  Howe, 
99  Mass.   98. — 3  Mich.  L.  R.   167. 

75.  A  conveyance  of  the  homestead  by  a 
husband,  insane  as  to  all  duties  owing  his 
wife,  is  void.  Moseley  v.  Larson  [Miss.] 
38  So.  234. 

76.  The  adjudication  of  lunacy  which  an- 
nuls a  marriage  contracted  while  such  con- 
dition existed  Is  the  adjudication  in  the  suit 
brought  to  annul  such  marriage,  and  the 
lunatic  need  not  be  so  adjudged  prior  to 
commencement  of  such  action.  Statutes 
construed.  Maokey  v.  Peters,  22  App.  D.  C. 
341. 

77.  His  transfer  of  a.  note.  Walker  v. 
Winn  [Ala.]  39  So.  12. 

78.  The  maker  of  a  note  transferred  by 
an  insane  person  may  set  up  the  insanity  of 
the  transferror  in  an  action  by  the  trans- 
feree,   under   the    plea    that   the   plaintiff    is 


riot     the     real     party    In     Interest.     Walker 
v.,  Winn  [Ala.]  39  So.  12. 

NOTE.     Who  may  disaffirm  >     The  contract 
of   an   insane   person   may   be   disaffirmed   in 
the   incompetent's   lifetime   by   his   guardian 
or  committee  (McClain  v.  Davis,  77  Ind.  419; 
Gibson  v.  Soper.  6  Gray  [Mass.]  279;  Reason 
V.   Jones,   119   Mich.   672;   Halley  v.  Troester, 
72  Mo.  73;  Moore  v.  Hershey,  90  Pa.  196),  or 
by  himself  upon  entire  restoration  to  reason, 
or  In  a  lucid  Interval    (McClain  v.  Davis,   77 
Ind.   419;    Hovey  v.   Hobson,   53  Me.    451,   454, 
89  Am.  Dec.  705;  Turner  v.  Rusk,  53  Md.  65; 
Gibson  v.  Soper,   6  Gray   [Mass.]  279;  Moore 
V.  Hershey,  90  Pa.  1962),  or,  after  his  death, 
by  hia  heirs  or  legal  representatives    (Bev- 
erley's Case,   4  Coke,   123b;  Bunn  v.  Postell, 
107    Ga.    490;    Somers    v.    Pumphr'ey,    24    Ind. 
231;    Northwestern    Mut.    Fire    Ins.     Co.    v. 
Blankenship,    94    Ind.    535,    48   Am.    Rep.    185; 
Hovey  v.   Hobson,    53   Me.   451,    89   Am.   Dec. 
705;   Evans  v.  Horau,  52  Md.  602;  Rogers  v. 
Blackwell,   49   Mich.   192;   Hunt  v.   Rabitoay, 
125  Mich.  137,  84  Am.  St.  Rep.  563;  McAnaw 
V.  Tiffin,  143  Mo.   667;  Millison  v.  Nicholson, 
1  N.  C.  549;  Wigglesworth.  v.  Steers,  1  Hen. 
&  M.    [Va.]   70),  and   an   incompetent's   con- 
veyance may  be  avoided  by  any  one  who  is 
in   privity   with    him    (Gates   v.   Woodson,    2 
Dana     [Ky.]     452,     454).     But    see     Hunt    v. 
Rabitoay,  125  Mich.  137,  84  Am.  St.  Rep.  563. 
In   reference   to  the  law  of  Infancy  on  this 
point,  see  page  254,  supra.     The   sane  party 
is    bound    by   the    contract    if    the    other    so 
elects    (Matthews   v.   Baxter,   D.   R.    8   Exch. 
132;  Harmon  v.  Harmon,  51  F.  113;  Caldwell 
V.  Ruddy,  2  Idaho,  5,  11;  Mead  v.  Stegall,  77 
111.  App.  679;  Allen  v.  Berryhill,  27  Iowa,  534; 
Ereckenridge's    Heirs    v.     Ormsby,     1    J.    J. 
Marsh.    [Ky.]    236,    239;    Howe   v.   Howe,    99 
Mass.  88,  99),  and  strangers  cannot  exercise 
the  right  to  rescind  (Eaton's  Adm'r  v.  Perry, 
29  Mo.  96).     But  see  Drummond  V.  Hopper,  4 
Har.    [Del.]    327.     Thus,   a   surety   on   a  note 
executed  by  an  Insane  person  cannot  inter- 
pose insanity  as  a  defense,  where  the  maker 
has  not  avoided  the  instrument  (Caldwell  v. 
Ruddy,   2  Idaho,   5;   Lee  v.  Yandell,   69   Tex. 
34).     And  one  not  in  privity  with  a  lunatic 
who  has  conveyed  away  his  property  cannot 
avoid  the  deed,  where,  at  the  time  of  making 
it,  the  grantor  had  not  been  adjudged  insane 
(Key's  Lessee  v.  Davis,  1  Md.  32,  43;  Jackson 
V.    Gumaer,    2    Cow.    [N.    T.]    552;    Ingraham 
V.    Baldwin,    9   N.    T.   45.)     However,   It    has 
been    held    that    the    fact    that    the   Indorser 
of    a    negotiable    note    was    insane    at    the 
time   of    the   indorsement   may   be   urged    as 
a   defense   by   the  maker  of   the  note  in   an 
action    thereon   by   the   indorsee    (Alcock   v. 
Alcock,     3    Man.     &     G.     268;     Bradbury     v. 
Place   [Me,]    10  A.   461;  Hannahs  v.   Sheldon, 
20  Mich.  278;  Burke  v.  Allen,   29  N.  H.  106). 
Contra,  Carrier  v.  Sears,  4  Allen  [Mass.]  336. 
See  Tiitany,  Real  Prop.  §  191. 

79.  See  4  C.  L.  129  and  2  C.  L.  458. 

80.  See  4  C.  L.  129. 
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appointment  of  a  guardian  ad  litem  for  an  incompetent  plaintiff,  the  action 
must  be  prosecuted  by  his  committee/^  and  in  case  of  his  disqualification  or  refusal 
to  prosecute,  a  new  committee  should  be  appointed  for  that  purpose  ;^^  but  it  is  held 
that  a  suit  in  equity  may  by  leave  of  court  be  maintained  by  the  next  friend  on 
behalf  of  a  lunatic  who  has  not  been  so  found  upon  inquisition,^'  and  such  bill 
will  not  be  stricken''  on  the  application  of  the  alleged  incompetent,  supported  by 
affidavits  of  his  return  to  capacity,  prior  to  the  judicial  determination  of  such 
question,'*  and  a  proceeding  to  annul  a  marriage  contracted  during  lunacy  is 
properly  brought  by  a  next  friend,  making  the  conmiittee  a  party  defendant.'' 
Though  jurisdiction  can  be  acquired  by  personal  service  on  an  insane  person,  a 
guardian  ad  litem  should  be  appointed  to  protect  his  interests  at  all  subsequent 
proceedings.'"  A  cause  should  not  be  dismissed  because  the  plaintiff  is  insane.'^ 
An  insane  person  is  a  ward  of  the  court  and  his  committee  is  subject  to  its  control." 
Under  a  pleading  sufficient  to  let  in  testimony  of  mental  weakness  and  partial 
incapacity  to  attend  to  business,  evidence  of  total  incapacity  is  admissible.'*  Actions 
against  the  estate  of  a  lunatic  are  governed  by  the  limitations  of  the  state  where  the 
estate  is  located,  since  the  estate  can  be  reached  only  through  the  courts  of  that 
state.'" 

INSOLVENCY. 


§  1.  Bflect  of  Federal  Bankruptcy  Act  on 
State  Insolvency  La-ns   (38). 

§  2.  Procedure  and  Parties  to  Adjudicate 
Insolvency   (30). 

§  3.  Property  Passins  to  the  Asslenee 
(39). 


§  4.  Administration  of  Insolvent  Bstate 
(39). 

§  5.  Rlshts  and  Liabilities  Affected  by  In- 
solvency and  Discharge  of  Insolvent   (41). 


This  article  treats  only  of  the  general  law  of  insolvency  and  insolvency  pro- 
cedure and  settlement.  Matters  pertinent  to  bankruptcy,*^  assignments  for  the 
benefit  of  creditors,*^  the  appointment,  rights,  and  duties  of  receivers,*'  the  dis- 
charge of  insolvents  from  imprisonment  for  debt,**  the  law  of  marshalling  assets,*" 
and  composition  with  creditors,  are  treated  elsewhere.*" 

§  1.     Effect  of  Federal  hankruptcy  act  on  state  insolvency  laws.^'' — The  national 


81.  Rankert  v.  Rankert,  93  N.  T.  S.  399.  A 
complaint  by  a  next  friend  which  does  not 
disclose  that  the  insane  person  has  no  guar- 
dian or  why  it  was  necessary  for  him  to 
sue  by  next  friend  may  be  met  by  special 
demurrer.  If  the  special  demurrer  is  not 
met  by  appropriate  amendment,  it  Is  proper 
to  dismiss  the  action.  Stanley  v.  Stanley 
[Ga.]    51    S.    E.    287. 

82.  Rankert  v.  Kankert,  93  N,  T.  S.- 399. 

83.  Kroehl  v.  Taylor  [N.  J.  Eq.]   61  A.  257. 

Note:  As  to  the  right  of  lunatics  to  in- 
stitute legal  proceedings  by  their  next -friends 
either  before  or  after  an  inquisition  of  lu- 
nacy, see  Isle  v.  Cranby,  199  111.  39,  64  L.  R. 
A.  513,  and  note. 

84.  Bill  to  set  aside  a  conveyance  and  re- 
voke a  power  of  attorney.  Kroehl  V.  Taylor 
[N.  J.  Eq.]    61  A.  257. 

85.  Under  Code  D.  C.  §  1286.  Mackey  v. 
Peters,  22  App.  D.  C.  341. 

86.  Wilson  v.  Wilson  [Minn.]  104  N.  W. 
300.  Under  Code  Civ.  Proc.  §  427,  a  guar- 
dian ad  litem  in  foreclosure  proceedings 
should  be  given  authoriy  to  appear  in  sur- 
plus money  proceedings  or  another  person 
should  be  designated  to  appear.  American 
Mortg.  Co.  v.  Dewey,  94  N.  Y.  S.  SOS. 


87.  The  court  should  appoint  a  guardian 
ad  litem  under  the  auhorlty  conferred  by 
Rev.  St.  1898,  §  2615.  Wiesmann  v.  Donald 
[Wis.]    104  N.  W.  916. 

88.  Where  there  is  a  formal  defect  In  the 
pleading  of  a  committee,  the  court  should 
order  an  amendment  and  find  facts  accord- 
ing to  the  proof  shown  by  the  record.  Man- 
ders'  Committee  v.  Eastern  State  Hospital 
[Ky.]    84  S.  W.   761. 

89.  Miller  v.  Tjexhus  [S.  D.]  104  N.  W. 
519. 

90.  Action  against  the  committee  of  a 
lunatic,  resident  of  Kentucky,  for  mainte- 
nance in  a  Virginia  hospital.  Manders'  Com- 
mittee v.  Eastern  State  Hospital  [Ky.]  84 
S.  W.   761. 

91.  See    Bankruptcy,    5    C.    L.    367. 

92.  See  Assignments  for  Benefit  of  Cred- 
itors, 5  C.  Li.   286. 

03.  See   Receivers,    4    C.    L.    1238. 

04.  See   Civil   Arrest,    5    C.   L.    587. 

05.  See  Marshaling  Assets  and  Securities 
4    C.    L.    531. 

96.  See  Composition  With  Creditors,  5  C 
L.    60S. 

97.  See  4  C.  L.  129.  See,  also,  Bank- 
ruptcy,   5   C.    L.    367. 
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bankruptcy  act  suspends  and  supersedes  all  state  insolvency  laws  which  are  in  their 
nature  bankruptcy  acts,'*  except  as  to  eases  and  persons  not  within  its  purview  ;°* 
but  it  has  been  held  that  state  laws  which  are  not  in  the  nature  of  bankruptcy  acts 
are  not  suspended  in  any  given  case  until  proceedings  are  actually  commenced 
against  the  debtor  under  the  Federal  act.^  A  distinction  must  be  drawn  between 
the  staying  of  a  pr6ceeding  to  coerce  payment  of  a  debt  and  the  supersession  of  an 
insolvency  or  bankruptcy  law.  A  proceeding  may  be  stayed,  though  based  on  a  law 
which  is  neither  of  these.^ 

§  3.  Procedure  and  parlies  to  adjudicate  insolvency.^ — One  is  insolvent  within 
the  meaning  of  the  Federal  bankruptcy  act  when  the  aggregate  of  his  property, 
exchisive  of  any  property  which  he  may  have  conveyed,  transferred,  concealed,  or 
removed,  or  permitted  to  be  sold  or  removed  with  intent  to  defraud,  hinder,  or 
delay  his  creditors,  is  not,  at  a  fair  valuation,  sufficient  in  amount  to  pay  his  debts.* 

Under  the  New  Jersey  act  the  debtor  is  only  required  to  present  his  petition 
to  the  court  and  not  to  file  it,  and  he  is  not  deprived  of  his  right  to  a  discharge 
because  the  judge  fails  to  file  it  with  the  clerk  within  a  reasonable  time.^ 

§  3.  Property  passing  to  the  assignee^  is  generally  such  as  might  be  subjected  to 
the  payment  of  debts.''  In  a  suit  by  an  assignee  for  creditors  to  recover  the  price 
of  work  done  under  a  contract  entered  into  by  the  assignor  and  completed  by  the 
assignee,  the  defendant  may  set  ofE  a  claim  growing  out  of  mutual  dealings  between 
him  and  the  assignor  before  the  date  of  the  assignment.' 

In  Louisiana  a  mortgage  may  be  enforced  by  execution  process  against  a  syndic 
to  whom  has  conie  the  debtor's  estate  in  the  lands  by  a  cession*  and  he  may  make  all 
defenses  for  the  creditors.^" 

§  4.  Adminstration  of  insolvent  estate}'^ — The  affairs  of  an  insolvent  cor- 
poration will  be  admiinistered  by  a  Federal  court  of  equity  in  accordance  with  its 
general  equity  powers  rather  than  by  a  close  adherence  to  the  provisions  of  the 


98.  Act  of  June  4,  1901,  which  Is  sub- 
stantially a  bankrupt  act,  suspended  wheth- 
er proceedings  have  been  begun  under  Fed- 
eral act  or  not,  since  where  states  and  con- 
gress have  concurrent  power,  its  exercise 
by  congress  does  away  with  state  control. 
Potts  V.Smith  Mfg.  Co.,  25  Pa.  Super.  Ct.  296. 
Rev.  Laws,  c.  147  superseded  and  remains 
In  abeyance  so  long  as  bankruptcy  act  con- 
tinues in  force.  Hoague  v.  Cumner,  187 
Mass.  296,  72  N.  E.  956.  See,  also,  In  re 
Alison  Lumber  Co.,  137  F.  643,  and  cases 
cited. 

99.  Potts  V.  Smith  Mfg.  Co.,  25  Pa.  Su- 
per. Ct.  206.  Proceedings  under  state  law 
may  be  had  against  farmers,  to  whom  bank- 
ruptcy act  does  not  apply.  Musser  v.  Brin- 
dle,  23  Pa.  Super.  Ct.  37. 

1.  Georgia  insolvent  traders'  apt  (Civ. 
Code  1895.  §§  2716-2722)  is  an  insolvpncy 
and  not  a  bankruptcy  law,  and  the  state 
courts  have  Jurisdiction  to  try  all  ca.ses 
coming  within  its  purview,  in  the  absence 
of  any  proceedings  under  the  Federal  stat- 
ute. Boston  Mercantile  Co.  v.  Ould-Carter 
Co.  [Ga.]  51  S.  E.  466.  State  court  must, 
however,  yield  Jurisdiction  when  either  vol- 
untary or  involuntary  proceedings  are  be- 
gun   under    Federal    act.     Id. 

2.  Note.  It  is  held  In  In  re  Hicks,  133 
F.  739,  that  a  fire  ordinance  providing  for 
discharge  of  firemen  on  failure  to  pay  per- 
sonal   and    household    debts    Is    In    conflict 


with  the  National  Bankruptcy  Act.  While 
this  is  plainly  laid  down,  there  seems  to  be 
an  implied  qualification  of  it  in  the  fact  that 
the  court  calls  attention  to  the  pendency 
of  the  bankruptcy  proceeding,  when  pro- 
ceedings were  Instituted  under  the  ordin- 
ance, which  as  the  court  found  w^ere  intend- 
ed to  coerce  payment  of  a  scheduled  debt. 
There  undoubtedly  was  a  conflict  between 
the  two  proceedings  and  in  that  case  the 
state  proceeding  must  yield  (See  cases  cit- 
ed In  the  Opinion,  p.  747);  but  a  conflict 
between  the  proceedings  Is  not  one  between 
the  laws  out  of  which  they  originate  and 
the  case  seems  wrong  in  so  holding.  Would 
it  be  contended  that  In  the  absence  of  a 
pending  proceeding  in  bankruptcy  or  as 
to  debts  incurred  after  discharge  the  or- 
dinance would   have  no  force? 

3.  See    3   C.    L.    130. 

4.  See  Bankruptcy,  5  C.  L.  367,  for  a  full 
discussion   of   this   question. 

5.  Stokes  V.  Hardy  [N.  J.  Err.  &  App.] 
60  A.   403,   rvg.   [N.  J.  Law]   58  A.   650. 

6.  See    3  C.   L.   130. 

7.  See  the  titles  Assignments  for  Benefit 
of  Creditors,  5  C.  L.  286;  Bankruptcy,  5  C. 
L.  367;  Fraudulent  Conveyances,  5  C.  L.  1556. 

8.  (Contract  to  drill  well.  Meeder  v.  Goeh- 
rlng,   23  Pa,  Super.  Ct.  457. 

9.  10.  Trezevant  v.  Levy's  Heirs  [La.] 
38    So.    589. 

11.     See   4   C.   L.    130. 
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Btatutes  of  the  state  in  *hicli  it  has  its  damicile.^^  In  such  case  the  rules  in  bank- 
ruptcy proceedings  should  be  observed  in  so  far  as  applicable,  particularly  where 
the  corporation  is  one  which  might  have  been  forced  into  involuntary  bankruptcy.^' 

In  Louisiana  in  the  choice  of  a  definitive  syndic  the  opinion  of  the  majority 
of  the  creditors  in  number  and  amount  must  prevail.^*  In  case  one  person  has  a 
majority  in  number  and  another  in  amount,  there  is  no  choice  and  the  court  should 
make  an  appointment.^'  Bach  creditor  is  entitled  to  only  one  expression  of  opinion,^* 
and  no  one  of  them  will  be  presumed  to  have  abandoned  his  right  because  he  has 
been  too  explicit  or  lengthy  in  setting  out  his  claims.^^ 

The  statutes  relating  to  the  filing  of  claims  against  insolvents  do  not  apply 
to  claims  for  indebtedness  incurred  by  the  assignee  for  the  benefit  of  creditors  after 
the  making  of  the  assignment."^'  Debts  due,  but  not  yet  payable,  are  provable  as 
eueh;^°  but  claims,  the  existence  of  which  is  wholly  contingent,  are  not.^" 

A  court  of  equity,  in  administering  the  affairs  of  an  insolvent  corporation,  will 
allow  a  claim  to  be  proven  after  the  expiration  of  the  period  limited  by  a  general 
order  for  the  proof  of  creditors*  claims,  and  before  distribution,  provided  the  claim 
is  an  equitable  one  and  the  claimant  is  not  chargeable  with  laches;^"  but  it  will 
not  postpone  the  distribution  indefinitely  for  the  mere  purpose  of  insuring  against 
loss  parties  whose  contractual  relations  with  the  corporation  give  rise  to  no  present 
ascertainable  debts.'"' 

A  debtor  has  a  right  to  prefer  a  creditor,  and  a  creditor  to  obtain  a  preference 
over  other  creditors,  so  long  as  it  is  not  done  to  aid  a  debtor  in  hindering  and 
delaying  his  creditors,"'  and  there  is  no  violation  of  the  Federal  bankruptcy  act."* 

Courts  of  equity  usually  seek  to  put  all  creditors  of  an  insolvent  estate  upon  the 
same  footing  as  to  the  payment  of  their  claims,  and  allow  no  preferences  between 
them,  unless  justice  demands  it ;""  but  the  equality  which  is  to  be  sought  is  generally 
rather  equality  between  members  of  a  class  than  between  different  classes  of  in- 


12,  13.  Conklln  v.  U.  S.  Shipbuilding  Co., 
136  F.   1006. 

'  14.  Rev.  St.  §  1799.  Conery  v.  His  Credit- 
ors [La.]  38  So.  1005.  Transfer  of  claims 
held  to  give  transferee  right  to  vote  them. 
Id.  Evidence  held  not  to  show  payment  ot 
claim  of  one  of  the  creditors  so  as  to  dis- 
qualify   him    from   voting.     Id. 

15.  Conery  v.  His  Creditors  [La.]  38  So. 
1005. 

16-  Assignee  of  several  claims  cannot  ex- 
press an  opinion  for  each  of  them.  Conery 
V.  His  Creditors   [La.]    38   So.  1005. 

17.  Conery  v.  His  Creditors  [La.]  38  So. 
1005.  The  word  "vote"  in  Rev.  St.  §  1797 
does  not  have  the  effect  of  changing  or 
modifying  §  1799  to  such  an  extent  as  would 
justify  the  court  in  holding  that  a  creditor 
who  details  the  different  amounts  due  him 
In  voting  has  lost  all  right  to  be  heard, 
except  as  to  the  first  amount.     Id. 

18.  Bingenoldus  v.  Abresch,  119  Wis.  410, 
96   N.    "W.    817. 

19.  Gen.  St.  c.  118,  §  25.  Cruvier  v.  Will- 
lams  [Mass.]  75  N.  E.  618.  Effect  of  agree- 
ment to  give  defendant  credit  for  net  pro- 
ceeds of  certain  land  conveyed  by  him  to  his 
creditor,  with  further  agreement  that  de- 
fendant would  pay  any  balance  remain- 
ing due,  held  to  be  that  debt  was  due  but 
not  payable  until  after  a  sale  of  tlie  land, 
and    hence    it   was    provable.     Id. 

20.  Where     it     is     altogether     contingent 


whether  there  Is  a  debt  01"  not,  as  where 
land  Is  conveyed  and  accepted  in  payment 
In  so  far  as  the  proceeds  thereof  will  go, 
coupled  with  an  agreement  to  make  good 
the  loss  to  the  creditor  if  the  land  does  not 
sell  for  the  amount  of  the  debt,  the  claim 
is.  not  provable  and  the  discharge  is  not  a 
bar.  Currier  v.  Williams  [Mass.]  75  N.  E. 
618.  A  contract  is  not  provable  so  long  as 
It  remains  wholly  uncertain  whether  it  will 
ever  give  rise  to  any  actual  duty  ot-  liability, 
and  there  is  no  means  of  removing  the  un- 
certainty by  calculation.  Surety  on  bond  of 
insolvent  corporation,  who  has  not  been  sub- 
jected to  any  loss  or  required  to  pay  any 
money,  by  reason  of  his  liability  thereon, 
has  no  provable  claim  merely  because  of  the 
pendency  of  a  suit  against  him  thereon  in 
which  be  denies  liability.  Conklin  v.  U.  S. 
Shipbuilding   Co.,    136    F.    1006. 

21.  Conklln  v.  U.  S.  Shipbuilding  Co.,  136 
F.    1006. 

22.  Not  to  protect  sureties  on  bond  who 
have  not  yet  been  subjected  to  any  loss, 
and  who  deny  liability  in  a  suit  against 
them.  Conklin  v.  U.  S.  Shipbuilding  Co.,  136 
P.    1006. 

23.  Eickstaedt  v.  Moses,  105  111.  App.  634. 
Debtor  may  prefer  his  creditors  (Schreeder 
V.  Werry  [Ind.  App.]  73  N.  B.  832),  and  the 
rule  is  not  changed  by  the  fact  that  the 
creditor    is    the    wife    of   the    debtor    (Id.). 

24.  See    Bankruptcy,    5    C.    L.    367. 
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dividuals.""  The  state  has  no  right  to  a  preference  over  other  creditors  of  an  in- 
solvent corporation  on  a  simple  contract  claim,  which  it  has  taken  no  steps  to  enforce 
before  the  appointment  of  a  receiver.^'  Wages  due  laborers  are  generally  made 
preferred  claims.^*  The  Federal  statutes  give  a  surety,  who  has  paid  the  amount 
due  the  government  under  his  insolvent  principal's  bond,  a  preference  in  tho 
distribution  of  the  latter's  estate,'"'  and  the  statute  giving  a  preference  to  claims  of 
the  government  against  the  estates  of  insolvents  gives  it  no  priority  as  against  such 
surety;  and  no  such  right  exists.'" 

§  5.  Rights  and  liabilities  affected  by  insolvency  and  discharge  of  insol- 
vent.^^— The  legislature  has  authority  to  provide  the  machinery  through  which  the 
distribution  of  the  estates  of  insolvents  is  to  be  made,'^  and  an  act  which  does  so 
controls  any  process  of  collection  put  in  course  of  execution  subsequent  to  its  passage, 
even  though  the  claim  which  is  sought  to  be  enforced  arose  prior  thereto.^' 

In  New  Jersey  the  insolvent  is  required,  as  a  condition  precedent  to  his  right 
to  discharge,  to  make  an  assignment  to  parties  nominated  by  the  court,  of  all  his 
real  and  personal  property  not  exempt.'*  Such  assignment  operates  upon  all  the 
property  of  the  debtor,  whether  exhibited  in  the  inventory  or  not,'°  and  he  is  not 
excused  from  making  it  by  reason  of  the  fact  that  the  inventory  shows  only  exempt 
property.'"  The  insolvent,  however,  is  not  responsible  for  the  act  of  the  court  in 
making  the  discharge  before  the  inventory  is  filed,  and  he  should  not,  by  reason 
thereof,  be  entirely  deprived  of  his  right  to  a  discharge,  nor  should  the  sureties 
on  his  bond  be  required  to  pay  his  debts." 

Inspection,  see  latest  topical  index. 


25,  26.  Gilbert  V.  Endowment  Ass'n,  21 
App.  D.   C.   344. 

27.  Claim  under  Insurance  policy.  State 
V.  WUUams    [Md.]    61  A.  297. 

2S.  In  Indiana  before  labor  claims  can 
stand  as  preferred  debts,  it  must  be  shown 
that  the  labor  was  performed  in  connection 
with  the  business  in  which  the  insolvent 
was  engaged.  Burns'  Ann.  St.  1901,  §§  7051, 
7058,  construed.  MoDaniel  v.  Osborne  [Ind. 
App.]  ,72  N.  E.  601.  Receiver  appointed  in 
action  to  foreclose  mortgage  is  neither  an 
assignee  nor  receiver  within  the  meaning 
of  Burns'  Ann.  St.  1901,  3  1236,  subd.  4,  or  § 
7058,  making  debts  due  laborers  preferred 
claims    in   certain   cases.     Id. 

In  Mississippi  claims  for  labor  performed 
for  a  corporation  Just  before  its  insolvency 
and  the  appointment  of  a  receiver,  which 
was  necessary  to  continue  the  business  and 
preserve  the  property,  are  entitled  to  prefer- 
ence over  the  claims  of  both  ordinary  and 
mortgage  creditors.  L'Hote  v.  Boyet  [Miss.] 
38   So.  1. 

29.  Bev.  St.  §  3468.  Has  priority  for  so 
much  of  the  government's  claim  only  as  he 
may  have  paid  either  voluntarily  or  under 
compulsion.  United  States  v.  Heaton,  124 
P.  699.  An  individual  who  has  paid  money 
to  the  government  as  a  surety  acquires  the 
same  right  of  priority  which  belongs  to  tlie 
government,  and  it  may  be  that  the  same 
priority  extends  to  one  who  has  satisHed  a 
moral  obligation  to  the  government  by  re- 
sponding as   surety  for  a  Federal  officer   or 


employe  who  has  been  guilty  of  mi.sfeasance. 
American  Surety  Co.  v.  Akron  Savings  Bank, 
Co.,   6  Ohio  C.  C.    (N!  S.)    374. 

30.  Rev.  St.  §§  346G-3468.  United  States 
v.  Heaton,   124   F.   699. 

31.  See   3  C.   L.   131. 

32.  Musser  V.  Brindle,  23  Pa,  Sui>er.  Ct  37. 

33.  Musser  v.  Brindle,  23  Pa.  Super.  Ct.  37. 
Where,  after  passage  of  insolvency  act  of 
June  4,  1901  (P.  L.  404),  judgment  is  en- 
tered and  execution  issued  upon  a  bond  se- 
cured by  a  mortgage  executed  prior  to  pas- 
sage of  act,  one  to  whom  defendant  subse- 
quently makes  assignment  for  the  benefit  of 
creditors  is  entitled  to  have  the  execution  on 
defendant's  personalty  set  aside.  Id.  Act 
does  not  defeat  plaintiff  of  his  preference,  if 
he  has  one,  but  merely  gives  assignee  con- 
trol of  personalty  of  the  assignor,  and  is  not, 
unconstitutional  as  depriving  plaintiff  of 
vested   rights.     Id. 

34.  Insolvent  debtor's  act,  §  11,  Gen.  St. 
p.  1728.  Stokes  v.  Hardy  fN.  J.  Err.  &  App.] 
60   A.   403,  rvg.    [N.  J.  Law]    58   A.    650. 

35.  Stokes  V.  Hardy  [N.  J.  Err.  &  App.] 
60  A.  403,   rvg.    [N.    J.  Daw]    58  A.    650. 

36.  Order  of  discharge  set  aside.  Stokes 
V.  Hardy  [N.  J.  Err.  &  App.]  60  A.  403,  rvg. 
[N.  J.  Law]    58   A.  650. 

37.  Supreme  court,  on  setting  aside  dis- 
charge, should  not  permit  creditors  to  sue  on 
the  bond,  but  should  remand  case  to  tlie 
common  pleas  for  further  proceedings  ac- 
cording to  law.  Stokes  v.  Hardy  [N.  J.  Err. . 
&  App.]  60  A.  403,  rvg.  [N.  J.  Law]  58  A.  650. 
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INSPECTION   LAWS.38 

Statutes  providing  for  the  inspection  of  factories  are  a  proper  exercise  of  the 
police  power,''  and  are  valid  if  uniform  in  operation.*"  They  do  not  impose  judi- 
cial or  legislative  functions  on  inspectors  by  requiring  them  to  make  inspections 
and  give  certificates  of  the  result  thereof  to  proprietors.*^  Ordinances  providing 
for  the  inspection  of  milk  and  prohibiting  the  sale  of  milk  which  is  not  of  the 
grade  required  are  valid  police  regulations/^  and  will  be  upheld  if  within  the 
charter  powers  of  the  municipality  enacting  them.*'  Such  an  ordinance  charging 
a  city  chemist  with  the  duty  of  analyzing  all  specimens  of  milk  submitted  to  him 
to  determine  whether  it  is  of  the  required  grade  does  not  deprive  a  seller  of  milk 
of  any  constitutional  right.**  A  reasonable*'  inspection  fee  is  not  a  tax  upon  prop- 
erty and  the  exaction  of  such  a  fee  is  a  valid  exercise  of  the  police  power.*" 

Under  the  Wilson  act,  subjecting  to  state  laws  intoxicating  liquors  shipped  into 
the  state  and  held  there  for  sale  or  consumption,  a  state  may  subject  to  inspection, 
and  impose  an  inspection  fee  upon,  beer  and  other  malt  liquors  shipped  into  a  state, 
similar  domestic  products  being  subject  to  the  same  inspection.*^  A  decision  by  the 
highest  state  court  that  such  a  statute  is  a  valid  exercise  of  the  police  power,  within 
the  provisions  of  the  state  constitution,  and  that  it  is  not  objectionable  as  being 
a  revenue  and  not  an  inspection  law,  though  the  inspection  provided  for  is  inadequate 
and  the  revenue  produced  greater  than  the  cost  of  inspection,  is  conclusive  on  a 
Federal  cotirt  and  brings  the  law  within  the  terms  of  the  Wilson  act.*'  It  is  not 
therefore  objectionable  as  an  interference  with  interstate  commerce,  even  thougli 
it  deters  the  shipment  into  the  state  of  liquors  made  elsewhere.*' 

Laws  reg-ulating  comnjon  occupations  which  from  their  nature  afford  peculiar 
opportunity  for  imposition  and  fraud  are  within  the  police  power.'"  Thus  the 
Georgia  statute  regulating  the  sale  of  seed  cotton,  requiring  the  written  consent 
of  the  owner  of  the  land  to  the  sale,  and  providing  for  the  punishment  of  persons 
who  buy  in  violation  of  the  terms  of  the  act,  is  valid.'^  An  indictment  following  the 
language  of  the  statute  is  not  demurrable  because  it  fails  to  describe  the  land  on 
which  the  seed  cotton  was  grown.'^ 


Compare    Constltu- 
Pood,    5   C.   L.    1436; 


38.  See  4  C.  L.  132. 
tional  Law,  5  C.  I-.  619 
Health,    5   C.   L.   1641. 

39.  Laws  1901,  pp.  197,  198,  providing  for 
factory  inspectors  and  for  an  inspection  fee 
of  ?1  Is  valid.  State  v.  Vickens,  186  Mo. 
103,   84  S.  W.   908. 

40.  Statute  applying-  to  all  factories  in 
the  state  held  not  to  discriminate  between 
factories  in  cities  and  those  in  the  country. 
State  V.   Vickens,   186  Mo.   103,    84  S.   W.    908. 

41.  State  V.  Vickens,  186  Mo.  103,  84  S.  W. 
908. 

42.  St.  Louis  ordinance  requiring  milk  to 
contain,  on  analysis,  seven-tenths  per  cent, 
ash  is  valid.  City  of  St.  Louis  v.  Liessing 
[Mo.]   89  S.  W.  611. 

43.  St.  Louis  charter  gives  power  to  pro- 
vide for  milk  inspection  and  to  license  and 
regulate  occupation;  hence  ordinance  provid- 
ing for  reasonable  inspection  and  reasonable 
fee  therefor  is  valid.  City  of  St.  Louis  v. 
Liessing  [Mo.]  89  S.  "W.  611;  City  of  St.  Louis 
V.  Grafeman  Dairy  Co.   [Mo.]   89  S.  W.  617. 

44.  The  seller  may  contest  the  chemist's 
analysis  and  decision  when  prosecuted.     City 


of  St.  Louis  V.  Liessing  [Mo.]    89   S.   W.    611. 

45.  Fee  of  $1  for  Inspecting  factory  is 
reasonable.  State  v.  Vickens,  186  Mo.  103, 
84  S.  W.  908.  Requiring  annual  registration 
fee  of  $1  from  milk  and  cream  venders.  X^.fiO 
per  six  months  from  dealers  and  $25  from 
wholesalers,  is  reasonable.  City  of  St.  Louis 
V.  Liessing  [Mo.]  89  S.  W.  611. 

46.  State  V.  Vickens,  186  Mo.  103,  84  S.  "W. 
908.  Requiring  venders  of  milk  and  cream 
to  pay  a  registration  fee  of  $1  per  year  to 
pay  cost  of  inspection  is  proper  exercise  of 
police  power.  City  of  St.  Louis  v.  Grafeman 
Dairy  Co.  [Mo.]  89  S.  W.  617. 

47.  Missouri  statute  upheld.  Pabst  Brew- 
ing Co.  V.  Crenshaw,  198  U.  S.  17,  49  Law. 
Ed.   925. 

48.  Decision  of  Missouri  supreme  court  in 
State  V.  Bixman,  162  Mo.  1,  62  S.  "W.  828,  held 
state  law  valid.  Pabst  Brewing  Co.  v.  Cren- 
shaw,  198  U.  S.   17,   49   Law.   Ed.   925. 

49.  Pabst  Brewing  Co.  v.  Crenshaw,  198 
U.   S.    17,   49  Law.    Ed.    925. 

50.  51,  53.  Bazemore  v.  State,  121  Ga.  619. 
49  S.  E.  701. 
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INSTRUCTIONS. 


5  1.     Object    nnd    Purpose     (43). 

§  2.     Province    of   Conrt   and    Jury    (43). 

§  3.  Duty  of  Instructing,  Requests  tor 
Instmctlons  (44).  Liimltlng'  Number  of  In- 
structions (46).  Requests  for  Instructions 
(46).  Form  and  Sufficiency  of  Request  (46). 
Time  of  Making  Request  (47).  Disposition 
of    Requests    (47).     Repetition    (48). 

§  4.     Assumption    of   Facts    (50). 

§  5.  Charging:  With  Respect  to  Matters 
of  Fact  or  Conunentlng  on  "Weight  of  Kvl- 
deuce    (51).     Conflicting    Evidence     (53). 

§  6.  Form  and  General  Substance  of  In- 
struction (58).  Instruction  Sliould  be  Cer- 
tain (56).  Verbal  Inaccuracies  and  Inele- 
gancles  (56).  Argumentative  Instructions 
(57).  Tlie  Instructions  Should  be  Consis- 
tent    (57). 

§  7.  Relation  of  Instruction  to  Pleading 
■nd  Evidence   (S7). 

§  8.     Stating  Issues  to  Jury  (60). 


§  01  Ignoring  Material  Bvidence,  Theo- 
ries   and    Defenses     (81). 

§  10.  Giving  Undue  Prominence  to  Evi- 
dence,  Issued   and   Theories    (62). 

9  11.     Definition    of    Terms    ITsed    (63). 

9  12.  Rules  of  Evidence;  Credibility  and 
Conflicts  (64).  The  Credibility  (64).  FaJ- 
sus    in    Uno    Palsus    in    Omnibus    (64). 

9  13.  Admonitory  and  Cautionary  In- 
slructions    (65). 

9  14.  Necessity  of  Instructing  In  Writ- 
ing   (65). 

9  15.     Presentation     of    Instructions     (65). 

9  16.  Additional  Instructions  After  Re- 
tirement    (66). 

§  17.  Review  (66).  Objections  and  Ex- 
ceptions Below  (66).  The  Record  on  Ap- 
peal (66).  Invited  Error  (67).  Harmless 
Error  (67).  Instructions  Must  be  Consider- 
ed as  a  Whole  (67).  Curing  Bad  Instruc- 
tions   (68). 


The  scope  of  this  topic  is  confined  to  instructions  in  civil  cases.  Instructions 
in  criminal  prosecutions  are  elsewhere  treated.^^ 

§  1.  Object  and  purpose^*'  of  iostructions  is  to.  lay  down  the  law  applicable 
to  the  facts  which  the  evidence  tends  to  prove.'"'  They  may  be  used  for  the  purpose 
of  telling  the  jury  to  disregard  remarks  made  by  the  court  during  the  course  of  the 
trial,""  but  not  to  exclude  from  consideration  evidence  admitted  without  objection."^ 
Questions  of  law  should  not  be  submitted."* 

§  2.  Province  of  court  and  jiiry.^" — It  is  the  exclusive  province  of  the  jury 
to  determine  all  issues  of  fact;""  the  credibility  of  witnesses;"^  the  weight  to  be 
given  their  testimony/^  and  to  find  the  ultimate  facts  from  all  the  evidence  intro- 


53.  See  Indictment  and  Prosecution,  4  C. 
L.    1. 

54.  See  4  C.  L.   133. 

55.  Not  to  tell  the  Jury  that  there  is  no 
proof  of  an  allegation  except  to  direct  a 
verdict  as  to  allegations  not  supported. 
Chicago  &  Joliet  Elec.  R.  Co.  v.  Spence,  115 
111.  App.  465. 

56.  Chicago  City  R.  Co.  v.  Jordan,  116  111. 
App.   650. 

57.  Chicago  City  R.  Co.  v.  Fetzer,  113  111. 
App.    280. 

58.  See,  also,  post,  §  2.  Morrill  v.  McNeill 
[Neb.]  104  N.  W.  195.  An  instruction  that 
"defendant  is  liable,  if  without  good  cause 
and  validly  under  the  law,  he  repudiated  his 
contract,"  is  erroneous.  Harmison  v.  Flem- 
ing, 105  111.  App.  43.  Leaving  for  the  Jury 
to-decide  whether  the  facts  stated  and  prov- 
ed give  a  cause  of  action.  Tracewell  v. 
Wood  County  Court  [W.  Va.]  52  S.  B.  186. 
Requiring  proof  of  material  allegations 
without  explaining  what  are  material  alle- 
gations is  error.  Davenport,  etc.,  R.  Co.  v. 
De  Taeger,  112  111.  App.  537.  An  instruction 
authorizing  a  finding  for  plaintiff  if  he  made 
out  his  case  "as  laid  in  the  declaration"  is 
not  erroneous  as  authorizing  to  determine 
what  were  the  material  allegations.  Fra- 
ternal Army  of  America  v.  Evans,  215  111. 
629,  74  N.  B.  689.  Where  an  ordinance  has 
been  duly  proved  and  its  terms  are  plain, 
the  court  may  charge  the  Jury  to  determine 
what  it  is  and  whether  it  has  been  violated. 
Thomasson  v.  Southern  R.  Co.  [S.  C]  51  S.  E. 
443. 


59.  See   4  C.   L.   133. 

60.  Where  facts  are  disputed,  a  peremp- 
tory charge  is  properly  refused.  Galveston, 
etc.,  R.  Co.  V.  McAdams  [Tex.  Civ.  App.]  84 
S.  W.  1076. 

Province  of  the  Jury  is  Invaded  by  an  In- 
struction that  greater  care  Is  required  in 
operating  cars  in  cities  and  on  populous 
streets  than  in  sparsely  settled  districts  or 
upon  streets  where  there  are  few  travelers 
(Indianapolis  St.  R.  Co.  v.  Taylor  [Ind.]  72  N. 
E.  1045;  Indianapolis  St.  R.  Co.  v.  O'Donnell 
[Ind.  App.]  73  N.  E.  163),  or  by  one  to  the 
effect  that  failure  to  heed  certain  signals 
constitutes  negligence  (Wabash  R.  Co.  v. 
Bhymer,  112  111.  App.  225).  Request  that 
certain  acts  constitute  negligence  is  proper- 
ly refused.  Pittsburgh,  etc.,  R.  Co.  v.  Moore, 
110    111.    App.    304. 

61.  The  credibility  of  witnesses  is  for 
the  Jury,  not  the  court.  Southern  Industrial 
Institute  V.  Helller  [Ala.]  39  So.  163.  Where 
weight  of  the  evidence  or  credibility  of  wit- 
nesses is  Involved,  the  cause  should  be  sub- 
mitted to  the  Jury.  Weller  v.  Hilderbrandt 
[S.  D.]  101  N.  W.  1108.  An  instruction  which 
tends  to  hamper  the  Jury  in  the  full  exer- 
cise of  its  Judgment  as  to  the  credibility 
of  witnesses  is  error.  Illinois  Cent.  R.  Co. 
V.    Burke,    112    111.    App.    415. 

ea.  See,  also,  post,  §9  5,  12.  The  weight 
to  be  accorded  evidence  is  for  the  Jury,  and 
it  is  error  to  withdraw  it  from  their  control 
by  limiting  or  defining  it.  Harman  v.  Maddy 
Bros.    [W.    Va.]    49    S.    B.    1009. 

Province  of  jury  Invaded:     An   instruction 


44 


INSTKXJCTIONS  §  3. 


6  Uur.  Liaw. 


duced."  Hence,  if  the  evidence  is  canflicting/*  or  even  when  there  is  no  'conflict/" 
if  reasonable  minds  acting  within  the  limitations  prescribed  by  law  might  reach 
different  conclusions,  the  issues  must  be  submitted  to  them."'  The  court  may  point 
out  inferences  which  may  be  drawn  from  a  given  state  of  facts,''  and  where  there 
is  no  issue  of  fact,  it  is  the  duty  of  the  court  to  direct  a  verdict."* 
The  construction  of  written  instruments"^  is  for  the  court.'* 
§  3.  Duty  of  instructing.  Requests  for  instructions.''^ — In  some  jurisdictions 
the  court  is  required  to  instruct  on  its  own  motion  as  to  the  general  features  of  the 
law  applicable  to  the  material  issues."  This  rule  is  not  complied  with  by  a  colloquy, 
between  court,  and  counsel.'^  But  in  other  jurisdictions  courts  are  not  required  to 
instruct  except  as  requested  by  the  parties.'*  If  the  court  of  its  own  motion  gives  an 
instruction  which  it  is  not  required  to  give  in  the  absence  of  a  request  and  such 
instruction  is  erroneous  it  is  ground  for  reversal.'^  The  court  is  not  required  to 
give  the  law  governing  the  entire  case.'"  An  error  of  omission  is  not  ground  for 
reversal."     If  an  instruction  is  not  as  fuU  as  desired"  in  that  it  omits  reference  to 


as  to  how  to  welg-h  the  evidence.  Stubblngs 
Co.  V.  World's  Columbian  Exposition  Co.,  110 
111.  App.  210.  That  testimony  of  witnesses 
having-  superior  opportunities  for  knowing 
what  took  place  Is  entitled  to  more  weight 
than  those  who  have  not  such  opportunities. 
Hipirod  Coal  Co.  v.  Clingan,  114  111.  App.  568. 
That  ■  certain  evidence  should  be  considered 
with  caution  as  It  is  subject  to  much  im- 
perfection and  possible  mistake.  Mayer  v. 
Schneider,    112    111.    App.    628. 

63.  An  Instruction  that  if  after  consider- 
ing all  the  evidence  the  jury  believe  the 
testimony  of  any  one  witness,  they  should 
find  accordingly,  invades  thfe  province  of  the 
jury.  Chicago  tjnion  Traction  Co.  v.  Shedd, 
110  111.  App.    400. 

64.  Weller  v.  Hllderbrandt  [S.  D.]  101  N. 
W.  1108. 

65.  Tliough  there  Is  no  conflict  In  the 
evidence,  the  conclusion  therefrom  I^  to  be 
drawn  by  the  jury  If  reasonable  persons 
might  differ  as  to  the  proper  conclusion. 
Rothrook  v.  Cedar  Hapids  [Iowa]  103  N.  W. 
475. 

66.  Ca.mpbell  v.  Everhart  [N.  C]  52  S.  E. 
201;  "Weller  v.  Hllderbrandt  [S.  D.]  101  N.  W. 
1108. 

67.  Kirkpatrlck  v.  LAllemannia  Fire  Ins. 
Co.,  102  App.  Div.  327,  92  N.  T.  S.   466. 

68.  See  Directing  Verdict  and  Demurrer 
to  Evidence,   5   C.   L.   1004. 

Southern  R.  Co.  v.  Vaughn  IMlss.]  38  So. 
500.  An  instruction  that  if  the  jury  find  that 
the  evidence  is  evenly  balanced  on  the  ma- 
terial issues,  they  being  clearly  defined,  a 
Verdict  must  be  found .  for  the  defendant, 
is  proper.  Chicago  City  R.  Co.  v.  Osborne, 
105    111.   App.    462. 

69.  See  4  C.  L.  134. 

70.  Dunn  v.  Crichfleld,  214  111.  292,  73  N. 
E.  386.  Submitting  the  question  whether 
certain  ■writings  constitute  a  contract  is  er- 
roneous.    Ellis  v.  Block  [Mass.]  73  N.  E.  475. 

71.  See  4  C.  L.   134. 

72.  It  is  the  duty  of  the  court  to  submit 
issues  essential  to  the  disposal  of  the  con- 
troversy. Falkner  v.  Pilcher,  137  N.  C.  449, 
49  S.  B.  945.  In  an  action  for  unliquidated 
damages,  the  court  must  instruct  as,  to  the 
measure.  Houston  &  T.  C.  R.  Co.  v.  Buchan- 
an   [Tex.    Civ.   App.]    84   S.   W.    1073. 


73.  Comp.  Laws,  §§  10243,  10246,  requir- 
ing the  court  to  instruct  as  to  the  law  of 
the  case.  Simons  v.  Haberkorn  [Mich.]  102 
N.   W.    659. 

74.  In  Illinois  the  court  Is  under  no  obli- 
gation to  instruct  of  his  own  motion.  'Osgood 
y.  Skinner,  111  111.  App.  606.  By  statute  ill 
New  Mexico,  a  court  is  under  •  no  obliga- 
tion to  Instruct,  therefore  the  fact  that 
an  Instruction  Is  Insufficient  Is  not  error. 
Palatine  Ins.  Co.  v.  Santa  Fe  Mercantile  Co. 
[N.    M.]    82    P.    383. 

75.  Charging  that  evidence  is  competent 
for  a  purpose  for  which- it  is  incompetent. 
Lundvick  v.  Westchester  Fire  Ins.  Co.  [Iowa] 
104    N.    W.    429. 

76.  See    post,    §    6. 

77.  An  omission  In  an  Instruction  cor- 
rect so  far  as  It  goes  cannot  be  complained 
of  by  a  party  who  requested  no  Instruction 
supplying  the  onjission.  Freeman  v.  Slay 
[Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  664,  88  S-  W» 
404.  A  correct  charge  Is  not  to  be  charac- 
terized as  erroneous  because  of  omission  to 
charge  in  connection  therewith  an  additional 
pertinent  principle.  Tucker  v.  Central  of 
Georglu  R.  Co.  [Ga.]  50  S.  E.  128.  An  in- 
struction that  a  corporation  is  liable  for  the 
negligence  of  Its  officers  is  not  erroneous 
for  failure  to  include  acts  of  Its  agentsj 
servants  and  employes.  W^illiams  v.  Min- 
eral City  Park  Ass'n  [Iowa]  102  N.  W. 
783.  Error  in  not  submitting  a  case  so  as 
to  entitle  a  recovery  against  one  of  several 
defendants  is  one  of  omission.  Dunn  .v. 
Newberry  [Tex.  Civ.  App.]  86  S.  W.  626. 
Failure  to  Instruct  that  a  verdict  might 
be  returned  against  one  co-defendant  Is  not 
reversible.  Triggs  v.  Mclntyre,  115  111.  App. 
267.  Failure  to  state  that  facts  must  be 
proved  "by  a  fair  preponderance  of  evi- 
dence." Mack  v.  Starr  [Conn.]  61  A.  472. 
Failure  to  instruct  as  to  measure  of  dam- 
ages. Central  R.  Co.  v.  Anklewicz,  213  111. 
621,  73  N.  E.  382.  Instruction  in  an  action  on 
an  Implied  contract  for  services  that  plain- 
tiff was  entitled  to  recover  if  he  was  the 
owner  of  his  own  time  and  had  a  cause  of 
action  is  not  erroneous  in  failing  to  state 
what  would  give  rise  to  a  cause  of  action. 
Grotjan  v.  Rice  [Wis.]. 102  N.  W.  551.  Fail- 
ure to  charge  an  applicable  principle.     Bam- 
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particular  issues/"  defenses/"  or  theories/^  or  if  a  party  deems  an  instruction  am- 
biguous^^  or  misleading/^  or  not  sufficiently  explicit,"  or  fears  that  a  correct  principle 
may  be  misapplied/''  he  should  prefer  an  appropriate  request.  So  also  if  an  instruc- 
tion is  not  precisely  accurate*"  or  technical  terms  are  not  defined/'  or  a  particular 
phase  of  the  case  is  not  covered/*  or  if  a  party  desires  an  instruction  on  a  particular 
point/"  or  a  specific  application  of  a  rule/"  or  a  limitation  on  a  rule  not  of  universal 


berg  V.  Atlantic  Coast  Line  R.  Co.  [S.  C]  51 
S.   B.   988.     Failure  to  wltlidraw  an  Issue  as 

to  an  establlslied  fact.  International  &  G. 
N.  R.  Co.  V.  Vanlandingham  [Tex.  Civ.  App.] 
85   S.   W.   847. 

78.  Central  of  Georgia  R.  Co.  v.  Bagley, 
121  Ga.  781,  49  S.  E.  780.  If  amplification  of 
the  general  charge  is  desired,  an  appro- 
priate request  should  be  preferred.  South- 
ern Cotton  Oil  Co.  V.  Dukes,  121  Ga.  787,  49 
S.    E.    788. 

79.  Omission  to  state  all  the  Issues  Is  not 
ground  for  reversal,  it  being  the  duty  of 
the  parties  to  request  special  charges  cover- 
ing omitted  issues.  Boyles  v.  Texas  &  P.  R. 
Co.  [Tex.  Civ.  App.]  86  S.  W.  936;  Stewart 
V.  International  &  G.  N.  R.  Co.  [Tex.  Civ. 
App.]  85  S.  W.  310.  Though  a  party  is  en- 
titled to  have  an  issue  submitted,  failure 
to  submit  it  is  not  reversible  error.  Knee- 
land  v.  Arnold,  88  N.  T.  S.  367.  No  Instruc- 
tion Tvas  asked  on  an  issue  of  assumed  risk. 
Lounsbury  v.  David  [Wis.]  102  N.  W.  941. 
Failure  to  submit  issues  of  contributory  nes- 
gllgence  and  assumption  of  risk  is  not  er- 
ror in  the  absence  of  a  request  where  there 
Is  no  evidence  to  support  an  affirmative  find- 
ing on  such  issues.  Mueller  v.  Northwestern 
Iron  Co.  [Wis.]  104  N.  W.  67.  A  party  can- 
not complain  of  failure  to  submit  an  Issue 
unless  he  tendered  It.  Falkner  v.  Pllcher, 
137  N.  C.  449,  49  S.  B.  945.  Unless  at  the 
outset  of  the  trial  the  court  announced  that 
It  would  not  submit  such  issue.     Id. 

80.  Failure  to  specify  certain  matters  of 
defense.  Georgia  B.  &  Eleo.  Co.  v.  Black- 
nail  [Ga.]  50  S.  B.  92.  An  omission  to  sub- 
mit some  of  the  grounds  of  defense.  Metro- 
politan St.  R.  Co.  V.  Wishert  [Tex.  Civ.  App.] 
13  Tex.  Ct.  Rep.  799,  89  S.  W.  460. 

81.  An  Instruction  correctly  presenting 
the  law  as  to  defendant's  theory  of  the  case 
is  not  erroneous  because  not  presenting  in 
the  same  connection  the  plaintiff's  conten- 
tions.    Edwards  v.  Capps   [Ga.]  50  S.  B.  943. 

82.  A  party  should  request  an  explanatory 
Instruction  correcting  a  charge  from  which 
he  apprehends  prejudice.  Vandiver  &  Co.  v. 
Waller  [Ala.]   39  So.  136. 

83.  A  statement  In  a  charge  not  alto- 
gether plain  should  be  called  to  the  attention 
of  the  court.  Commonwealth  v.  Middleby 
[Mass.]  73  N.  B.  208.  If  the  charge  Is  other- 
wise clear,  language  susceptible  of  a  con- 
struction in  conflict  therewith  should  be 
called  to  the  attention  of  the  court  if  coun- 
sel deems  it  misleading.  Cody  v.  Duluth 
St.  R.  Co.  [Minn.]  102  N.  W.  397;  Snedeoor  v. 
Pope   [Ala.]   39  So.   318. 

84.  If  a  party  desires  a  more  explicit  In- 
struction on  a  particular  issue,  he  should 
prefer  a  request.  Mitchell  v.  Pinckney  [Io- 
wa] 104  N.  W.  286.  If  the  law  applicable 
to  a  particular  phase  of  the  case  is  desired 
explained,  a  request  should  be  made.  Whitaker 
V    Thayer   [Tex.  Civ.  App.]  86   S.  W.  364.     If  a 


party  desires  a  more  comprehensive  charge,  he 
should  so  request.  Missouri,  etc.,  R.  Co.  v. 
Hay  [Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  27, 
86  S.  W.   954. 

85.  Flowers  V.  Flowers  [Ark.]  85  S.  W. 
242. 

86.  "If  you  believe  and  find  from  the 
evidence"  is  sufficient  In  the  absence  of  a 
request  for  a  more  accurate  instruction, 
though  it  does  not  require  plaintiff  to  prove 
his  case  by  a  preponderance  of  evidence. 
Kerr  v.  Quincy,  etc.,  R.  Co.  [Mo.  App.]  87 
S.  W.  596.  It  is  the  duty  of  counsel  to  call 
attention  to  an  Inaccurate  statement  as  to 
the  testimony.  Oehmler  v.  Pittsburg  R.  Co., 
25  Pa.  Super.  Ct.  617.  An  inadvertent  misstate- 
ment of  the  evidence  is  not  ground  for  re- 
versal where  not  prejudicial  and  the  atten- 
tion of  the  court  was  not  called  to  it  by 
counsel.  Field  v.  Schuster,  26  Pa.  Super.  Ct. 
82. 

87.  A  party  who  does  not  request  a  defin- 
ition of  a  technical  term  used  cannot  com- 
plain of  the  omission.  Western  Coal  &  Min. 
Co.  V.  Jones  [Ark.]  87  S.  W.  440;  Dysart- 
Cook  Mule  Co.  v.  Reed  [Mo.  App.]  89  S.  W: 
591.  Preponderance  of  evidence.  Schornak 
V.  St.  Paul  Fire  &  Marine  Ins.  Co.  [Minn.] 
104   N.  W.   1087. 

88.  If  Instructions  given  fairly  cover  the 
case  it  Is  not  reversible  error  that  all  phases 
of  the  case  were  not  covered.  Gillies  v. 
Clarke  Fork  Coal  Min.  Co.  [Mont.]  SO  P.  370. 
Omission  to  instruct  on  a  certain  phase  of 
the  case.  German  American  Ins.  Co.  v. 
Brown  [Ark.]  87  S.  W.  135.  If  a  party  deems 
an  Instruction  deficient  he  should  prefer  a 
request  supplementing  it.  Chicago,  etc.,  R. 
Co.  v.  Cain  [Tex.  Civ.  App.]  84  S.  W.  682. 

89.  Osborn  v.  Mississippi  &  Rum  River 
Boom  Co.  [Minn.]  103  N.  W.  879;  Warn  v. 
Flint  [Mich.]  12  Det.  Leg.  N.  294,  104  N!  W. 
37..  Failure  to  charge  upon  contributory  negli- 
gence. Barklow  v.  Avery  [Tex.  Civ.  App.]  89 
S.  W.  417.  A  party  who  desires  evidence 
competent  on  certain  issues  restricted  to 
such  issues.  Bird  v.  Bird  [111.]  75  N.  E.  760. 
Omission  to  cover  a  particular  proposition 
must  be  made  the  subject  of  an  appropriate 
request.  Jennings  v.  Edgefield  Mfg.  Co.  [S. 
C]  52  S.  B.  113;  Providence  Mach.  Co.  v. 
Browning  [S.  C.J  52  S.  B.  117.  If  a  party 
desires  a  particular  instruction,  he  must  re- 
quest it.     Johnston  v.  McNiff,  113  III.  App.  1. 

90.  Brinkley  Carworks  &  Mfg.  Co.  v. 
Cooper  [Ark.]  87  S.  W.  645;  Freeland  v. 
Southern  R.  Co.,  70  S.  C.  427,  50  S.  E.  11. 
That  a  promise  and  its  nonperformance 
standing  alone  do  not  constitute  fraud. 
McDonald  v.  Smith  [Mich.]  102  N.  W.  668.  In 
the  absence  of  a  request,  a  court  is  not  re- 
quired to  apply  statutory  rules  to  the  par- 
ticular facts.  Georgia,  etc.,  R.  Co.  v.  Lasset- 
er  [Ga,]  51  S.  B.  15.  Failure  to  charge  spe- 
cifically relative  to  a  particular  issue.  Mis- 
souri, etc.,  R.   Co.  V.    Penny   [Tex.   Civ.  App.] 
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application,'^  or  the  atteDtion  of  the  jury  directed  to  specific  items  of  damages,"^ 
an  instruction  suf^ying  the  omission  should  be  requested. 

Limiting  number  of  instructions^^  to  be  offered  is  erroneous."*  Such  error 
is  prejudicial  where  it  forces  a  party  to  so  draft  his  instructions  as  to  render  them 
confused,  misleading,  argumentative  or  otherwise  open  to  criticism;"'  but  is  not 
reversible  error  where  the  substance  of  those  refused  was  covered  in  those  given."® 

Bequests  for  instructions.^'' — A  party  upon  request  made  is  entitled  to  a  clear 
and  distinct  instruction  upon  the  rule  of  law  applicable  to  his  theory  of  the  case,"" 
if  there  is  any  evidence  tending  to  support  the  issues  presented  by  him  ;"*  and  if 
he  has  two  distinct  defenses,  he  is  entitled  to  have  each  fairly  presented  and  sub- 
mitted.^ That  requests  bear  the  names  of  the  attorneys  of  the  parties  making  them 
is  not  reversible  erjor.^ 

Form  and  sufficiency  of  request.^ — In  framing  instructions  a  party  need 
only  present  the  law  applicable  to  his  theory  of  the  case.  He  need  not  anticipate 
and  negative  possible  defenses.*  If  several  instructions  embodying  the  same  prop- 
osition in  varying  language  are  requested,  a  party  will  not  be  heard  to  complain 
because  the  one  considered  most  important  was  not  given."  A  requested  instruction 
should  be  strictly  correct,"  complete  in  itself,'  accurately  framed,'  so  as  to  bear 


13  Tex.  Ct.  Rep.  196,  87  S.  W.  718.  Failure  to 
give  specific  instruction.  Red  River,  etc., 
R.  Co.  V.  Reynolds  [Tex.  Civ.  App.]  85  S.  W. 
1169. 

91.  Zvonik  v.  Interurban  St.  R.  Co.,  88  N. 
T.  S.  399.  Failure  to  charge  a  qualification 
of  a  sound  proposition  given.  Sanders  v. 
Aiken  Mfg.  Co.  [S.  C]  50  S.  E.  679.  Error 
cannot  be  predicated  on  a  failure  to  qualify 
a  correct  Instruction.  San  Antonio,  etc.,  R. 
Co.  V.  Dolan  [Tex.  Civ.  App.]  85  S.  W.  302. 
Modification  of  instructions  must  be  request- 
ed. Jennings  v.  Edgefield  Mfg.  Co.  [S.  C.J 
52  S.  E.  113. 

92.  Alderton  v.  ■Williams  [Mich.]  102  N.  W. 
753.  If  a  party  deems  a  charge  as  to  dam- 
ages not  sufficiently  distinct,  he  should  re- 
quest a  charge  supplying  the  deficiency. 
San  Antonio  &  A.  P.  R.  Co.  v.  Lester  [Tex. 
Civ.  App.]. 84  S.  "W.  401.  If  a  party  desires 
elements  of  damages  to  be  made  more  spe- 
cific. Carpenter  v.  Hamilton,  185  Mo.  603, 
84  S.  W.  863.  If  a  party  permits  the  Jury  to 
retire  without  being  instructed  upon  the 
measure  of  damages.  Central  R.  Co.  v. 
Ankiewicz,  115  111.  App.  380. 

93.  See  4  C.  L.  135. 

94.  It  is  not  ground  for  reversal,  however, 
unless  prejudicial.  The  Fair  v.  Hoffmann, 
110  111.  App.  500. 

95.  Daily  v.  Smith-Hippen  Co.,  Ill  111. 
App.  319. 

96.  Chicago  Union  Traction  Co.  v.  Olsen, 
113  111.  App.  303. 

97.  See  4  C.  L.  135. 

98.  Thomas  v.  Butler,  24  Pa.  Super.  Ct. 
305;  Suburban  R.  Co.  V.  Malstrom,  105  111.  App. 
631.  A  party  who  has  produced  proof  tend- 
ing to  establish  his  theory  is  entitled  to  have 
such  theory  submitted  without  qualifying 
words  calculated  to  mislead  the  Jury  into 
believing  that  though  such  theory  is  found 
to  be  true,  a  verdict  may  be  returned  for 
the  other  party.  Brownfield  v.  Union  Pac. 
R.  Co.  [Neb.]  104  N.  W.  876.  A  party  is  en- 
titled to  an  Instruction  applying  directly 
and   specifically   to    his   theory    of   the    facts 


which  there  Is  evidence  tending'  to  prove. 
Chicago  Union  Traction  Co.  v.  Leach,  215  111. 
184,  74  N.  E.  119.  Specific  requests  applicable 
and  not  adequately  covered  should  be  given. 
Wright  V.  Roberts,  99  App.  Div.  38,  90  N.  T. 
S.  752.  Refusal  of  correct  instructions  is 
not  harmless  on  the  ground  that  the  Jury 
must  have  understood  the  law  therein  con- 
tained without  Instructions.  Grotjan  v.  Rice 
[Wis.]  102  N.  W.  551.  It  is  error  to  refuse 
an  instruction  submitting  a  vital  issue. 
Pittsburgh,  etc.,  R.  Co.  v.  Fitzpatrick,  112  111. 
App.  152. 

99.  Title  by  adverse  pbssesslon  relied  up- 
on by  defendant  in  ejectment.  Link  v. 
Campbell   [Neb.]    104  N.   W.    939. 

1.  Crow  V.  Burgin   [Miss.]   38  So.   625. 

2.  Thornton  Thomas  Mercantile  Co.  v. 
Bretherton    [Mont.]    80    P.    10. 

3.  See  4  C.  L.  136. 

4.  Kellyville  Coal  Co.  v.  Strine  [111.]  75 
N.    B.    375. 

5.  Indiana,  etc.,  R.  Co.  v.  Otstot,  212  111. 
429,   72   N.   E.    387. 

6.  Shafer  v.  Russell,  28  Utah,  444,  79  P. 
559.  Request  correct  only  in  part  may  be  re- 
fused. St.  Louis  S.  W.  R.  Co.  V.  Baer  [Tex. 
Civ.  App.]  86  S.  W.  653.  If  one  of  several 
instructions  requestefl  in  their  entirety  is 
bad,  all  may  be  refused.  Southern  R.  Co.  v. 
Douglass  [Ala]  39  So.  268.  Requests  which 
do  not  state  correct  principles  applicable  to 
the  facts  of  the  case  may  be  refused.  In- 
diana, etc.,  R.  Co.  v.  Otstot,  113  111.  App.   37. 

7.  An  instruction,  incomplete  in  that  a 
sentence  breaks  off  apparently  in  the  mid- 
dle, may  be  refused.  Estate  of  Shields  v. 
Michener,  113  111.  App.  18.  Requests  omit- 
ting pertinent  facts  shown  by  the  evidence 
may  be  refused.  Texas  &  P.  R.  Co.  v  Cou- 
tourie  [C.  C.  A.]  135  F.  465. 

8.  The  court  is  not  required  to  reduce  an 
instruction  inaccurately  framed  to  proper 
form.  Creager  v.  Tarborough  [Tex.  Civ. 
App.]  13  Tex.  Ct.  Rep.  77,  87  S.  W.  376;  Citi- 
zens' Nat.  Bank  v.  Gammer  [Tex.  Civ.  App.] 
86    S.   W.    625.     A   court    is   not   required    to 
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concretely  on  the  facts  of  the  ca^e,"  contain  definitions  for  technical  terms  em- 
ployed," be  clear  and  intelligible,"  applicable  to  the  facts  of  the  case,"  and  the  issues 
made  by  the  pleadings,"  and  be  presented  in  conformity  to  statutory  require- 
ments;^* but  a  request  for  an  incorrect  instruction  if  sufficient  to  call  the  court's 
attention  to  the  issue  requires  the  giving  of  a  correct  instruction  upon  such  issue.'' 
Eequests  stating  a  mere  truision"  or  an  abstract  proposition,"  though  correct," 
may  be  refused,  especially  where  such  proposition  is  not  applicable,^"  or  is  not  con- 
cretely applied.^"    A  fortiori,  if  the  proposition  is  inaccurate  and  misleading.^^ 

Time  of  making  request.^^ — Instructions  must  be  presented  before  the  com- 
mencement of  the  argument.^' 

Disposition  of  requests.''* — A  party  is  entitled  to  have  'given  a  request  vrhich  in 
form  and  substance  correctly  states  the  law  applicable  to  the  case.^°     This  requirement 


amend  a  request  stating-  an  erroneous  prop- 
osition and  give  It  as  amended.  Chesapeake 
&  O.  R.  Co.  V.  Stock  &  Sons  [Va.]  51  S.  E.  161. 
The  court  Is  not  required  to  pick  out  undis- 
puted facts  and  rule  upon  them  unless  dis- 
puted facts  are  material  to  the  issues. 
Pierce  v.  O'Brien   [Mass.]   75  N.  E.  61. 

9.  Joyce  V.  Chicago,  111  111.   App.  443. 

10.  Requests  containing  "burden  of  proof" 
■without  defining  it  may  be  refused.  Laur- 
ence L.  Prince  &  Co.  v.  St.  Louis  Cotton 
Compress  Co.  [Mo.  App.]  86  S.  W.  873.  A 
request  as  to  liability  if  injury  was  C3.used 
by  negligence  of  a  fellow-servant  is  proper- 
ly refused  where  no  definition  of  a  fellow- 
servant  has  been  given.  Consolidated  Coal 
Co.  V.  Shepherd,   112  111.  App.   458. 

11.  A  request,  vague  in  meaning  and  prac- 
tically unintelligible,  may  be  refused.  Crea- 
ger  v.  Yarborough  [Tex.  Civ.  App.]  13  Tex. 
Ct.  Rep.  77,  87  S.  W.  376.  A  request  predi- 
cated on  an  Instruction  so  unintelligible  that 
it  was  refused  Is  properly  refused.  Id.  Un- 
der Code  1896,  §  3328,  requiring  requests  to 
be  in  writing  and  to  be  given  or  refused 
In  the  terms  written,  an  unintelligible  re- 
quest is  properly  refused.  Southern  In- 
dustrial Institute  v.  Hellier  [Ala.]  39  So.  163. 
Failure  of  the  plaintiff's  Instructions  to  refer 
specifically  to  each  count  in  the  declaration 
is  not  misleading  where  the  defendant's  giv- 
en instructions  refer  in  detail  to  the  ele- 
ments essential  to  be  proved  to  sustain  the 
diiferent  counts.  Junction  Mln.  Co.  v.  Bnch, 
111  in.  App.  346. 

12.  Requests  which  do  not  accurately 
state  the  law  applicable  and  which  are  mis- 
leading may  be  refused.  Parrish  v.  Hunt- 
ington [W.  Va.]  50  S.  E.  416.  A  request 
containing  a  correct  proposition  may  be  re- 
fused when  the  facts  on  which  it  was  predi- 
cated would  not  make  it  applicable.  Wil- 
liams v.  Finlayson  [Fla.]  38  So.  50.  Re- 
quests not  consonant  with  any  theory  of  the 
case  Pacific  Export  Lumber  Co.  v.  North  Pa- 
cific Lumber  Co.  [Or.]  80  P.  105.  An  in- 
struction predicated  on  an  issue  of  fact  not 
submitted.  Missouri,  etc.,  R.  Co.  v.  Penny 
[Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  196,  87  S. 
W.  718. 

'13.  Milhouse  V.  Southern  R.  Co.  [S.  C]  52 
S  B.  41.  A  charge  based  on  an  erroneous 
theory  is  properly  refused.  St.  Louis  S.  W. 
R.  Co.  V.  Highnote   [Tex.  Civ.  App.]   84  S.  W. 

14.     An  instruction  placed  on  the  desk  but 


not  called  to  the  court's  attention  until  after 
the  jury  had  retired  is  not  presented  within 
Rev.  St.  1895,  art.  1319.  Bailey  v.  Hartman 
[Tex.  Civ.  App.]   85  S.  W.  829. 

15.  Gulf,  etc.,  R.  Co.  v.  Minter  [Tex.  Civ. 
App.]  85  S.  W.  477;  Texas  Loan  &  Trust  Co. 
V.  Angel  [Tex.  Civ.  App.]  86  S.  W.  1056;  St. 
Louis  S.  W.  R.  Co.  V.  Lowe  [Tex.  Civ.  App.] 
86  S.  W.  1059;  Nicola  Bros.  Co.  v.  Hurst  [Ky.] 

88  S.  W.  1081.  A  request  objectionable  as 
not  conforming  to  the  pleadings  held  sufii- 
cient  to  require  the  court  to  present  such 
issue.     McNeese   v.   Carver    [Tex.   Civ.   App.] 

89  S.    W.    430. 

16.  The  refusal  of  a  request  stating  a 
mere  truism  Is  harmless.  Mack  v.  Starr 
[Conn.]    61  A.   472. 

17.  Independent  Brewing  Ass'n  v.  Klett, 
114  111.  App.  1;  Chicago  City  R.  Co,  v.  Enroth, 

113  111.  App.  285.  Giving  abstract  propo- 
sitions is  error  where  they  are  apt  to  mis- 
lead the  jury.  Diefenthaler  v.  Hall,  116  111. 
App.    422. 

18.  Illinois  Terra  Cotta  Lumber  Co.  v. 
Hanley,  116  111.  App.  359;  Chicago  Hydraulic 
Press  Brick  Co.  v.  Campbell,  116  111.  App. 
322;  Joyce  v.  Chicago,  111  111.  App.  443. 

19.  Independent   Brewing    Ass'n   v.    Klett,  . 

114  111.  App.  1;  Himrod  Coal  Co.  v.  Clingan, 
114   111.   App.    568. 

20.  Abstract  propositions  not  applied  may 
be  given  or  refused.  Olcese  v.  Mobile  Fruit 
&  Trading  Co.,  112  111.  App.  281;  Kehl  v. 
Abram,  112  111.  App.  77.  Abstract  propo- 
sitions not  concretely  applied  have  a  tendency 
to  confuse  the  jury  and  ordinarily  should 
not  be  given.  Baltimore  &  O.  S.  W.  R.  Co. 
V.  Fox,  113  111.  App.  180.  The  giving  of 
abstract  propositions  not  concretely  applied 
is  not  reversible  error.  Chicago  &  A.  R.  Co. 
V.  Vipond,  112  III.  App.  558. 

21.  Feitl  V.  Chicago  City  R.  Co.,  211  111. 
279,  71  N.  E.  991. 

22.  See  4  C.  L.  36. 

23.  Stametz  v.  Mitchenor  [Ind.]  75  N.  E. 
579. 

24.  See  4  C.  L.  136. 

26.  Omaha  Packing  Co.  v.  Murray,  112  111. 
App.  232.  Judgment  reversed  because  of 
failure  of  court  to  charge  at  the  request  of 
a  party  a  rule  of  law  applicable  to  the  facts. 
Van  Vechten  v.  New  Tork  &  New  Jersey 
Tel.  &  T.  Co.  [N.  J.  Law]  58  A.  1096.  Cor- 
rect requests  not  covered  should  be  given. 
Dambmann  v.  Metropolitan  St.  R.  Co.,  180 
N.   Y.    384,  73  N.   B.  59;   Hennessey  v.   Forty- 
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is  not  satisfied  by  an  oral  statement  of  the  judge  made  during  the  progress  of  the 
trial/"  but  is  by  the  giving  of  instructions  not  substantially  different  from  those 
asked."  But  he  is  not  entitled  to  have  it  given  in  the  language  used  by  him.^^ 
Requests  may  be  modified^'  unless  otherwise  provided  by  statute^"  or  explained. ^^ 
Special  instructions  should  be  given  or  refused  without  qualification  or  comment.^ 
Mere  failure  to  -mark  instructions  "given"  or  "refused"  as  required  by  statute  is 
not  reversible  error.^^ 

-  Repetitions^ — A  requested  instruction  substantially  covered  by  the  charge  already 
given  may  be  refused/^  though  the  proposition  stated  therein  is  correct;^®  but  a 
court  cannot  refuse  a  special  instruction  grouping  the  specific  facts  on  which  a 
party  relies  for  a  verdict,  on  the  ground  that  the  general  charge  presented  such 


Second  St.,  etc.,  R.  Co.,  92  N.  T.  S.  1058;  St. 
Louis  S.  W.  R.  Co.  V.  Hall  [Tex.]  85  S.  W. 
786;  Hartman  v.  St.  Louis  Transit  Co.  [Mo. 
App.]  87  S.  "W.  86;  Crowder  v.  St.  Louis  S.  W. 
R.    Co.    [Tex.  Civ.   App.]    87  S.   W.    166. 

26.  Does  not  cure  error  in  refusing-  to 
give  proper  requests.  Bloomington  &  Nor- 
mal R.  Co.  V.  Gabbert,  111  111.  App.  147. 

27.  Slusher  v.  Hopkins  [Ky.]  89  S.  W.  244. 

28.  The  judgre  may  give  the  proposition 
In  terms  to  suit  himself.  Jones  v.  Green- 
field, 25  Pa.  Super.  Ct.  315.  Requests  which 
are  argumentative  or  prolix,  repeating  in 
different  language  the  same  propositions, 
thereby  giving  undue  prominence  to  certain 
phases,  should  be  refused  and  the  proposi- 
tions be  covered  in  the  general  charge. 
Herbert  v.  Interstate  Iron  Co.  [Minn.]  102 
N.  W.  451. 

29.  Tremblay  v.  Tri-City  R.  Co.,  113  111. 
App.  56.  If  a  request  is  too  broad  In  its 
terms  it  may  be  modified.  Flynn  v.  St.  Louis 
Transit  Co.   [Mo.  App.)   87  S.  W.  560. 

30.  A  statute  which  prohibits  the  qualify- 
ing, modifying  or  explaining  an  instruction 
Is  not  violated  by  the  withdrawal  of  one. 
Chicago  &  E.  I.  R.  Co.  v.  Zapp,  110  111.  App. 
B53. 

31.  Code  1896,  §  3328,  requiring  that  re- 
quests be  given  in  the  terms  presented,  pro- 
hibits the  court  from  qualifying  the  instruc- 
tion but  not  from  explaining  it.  Calloway 
V.   Gay   [Ala.]    39   So.   277. 

32.  Columbus  Railway  v.  Connor,  6  Ohio 
C.  C.   (N.  S.)   361. 

33.  Chicago  Union  Traction  Co.  v.  Olsen, 
113  111.  App.  303;  Chicago  Elec.  Transit  Co.  v. 
Kinnare,  115  111.  App.   115. 

34.  See  4  C.  L.  137. 

35.  Kernan  v.  Crook,  Horner  &  Co.  [Md.] 
59  A.  753;  Lynch  v.  TJ.  S.  [C.  C.  A]  138  F. 
535;  San  Antonio  &  A.  P.  R.  Co.  v.  Jackson 
[Tex.  Civ.  App.]  85  S.  "W.  445;  City  of 
Battle  Creek  v.  Haak  [Mich.]  102  N.  W.  1005; 
Woods  V.  Wabash  B.  Co.  [Mo.]  86  S.  W, 
1082;  Deland  v.  Cameron  [Mo.  App.]  87  S. 
W     597;    Houston    &    T.    C.    B.    Co.    v.    Cluck 

[Tex.]  13  Tex.  Ct.  Rep.  186,  87  S.  W.  817; 
American  Cotton  Co.  v.  Simmons  [Tex.  Civ. 
App.]  13  Tex.  Ct.  Rep.  343,  87  S.  W.  842; 
St  Louis,  etc.,  R.  Co.  v.  Hitt  [Ark.]  88  S.  W. 
908-  International  &  G.  N.  R.  Co.  v.  Tisdale 
[Tex  Civ.  App.]  87  S.  W.  1063;  Franklin  v. 
St  Louis  &  M.  R.  Co.  [Mo.]  87  S.  W.  930; 
Western  Coal  &  Min.  Co.  v.  Jones  [Ark.] 
87  S  W  440;  Western  Union  Tel.  Co.  v. 
Adanis  [Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  45, 
87  S.  W.  1060;  Go  Pun  v.  Fldalgo  Island  Can- 


ning Co.,  37  Wash.  238,  79  P.  797;  Schwartz  v. 
McQuaid,  214  111.  357,  73  N.  E.  582;  Paxton  v. 
Woodward  [Mont.]  78  P.  215;  Dunn  v.  Crichfield 
214  111.  292,  73  N.  B.  386;  Chicago  North 
Shore  St.  R.  Co.  v.  Strathmann,  213  111.  252,  72 
N.  E.  800;  Kozlowski  v.  Chicago,  113  111.  App. 
513;  Chicago  &  A.  R.  Co.  v.  Jennings,  114  111. 
App.  622;  Feitl  v.  Chicago  City  R.  Co.,  113 
111.  App.  381;  Davenport,  etc.,  R.  Co.  v.  De 
Taeger,  112  111.  App.  537;  Illinois  Terra  Cotta 
Lumber  Co.  v.  Hanley,  116  111.  App.  359; 
Omaha  Packing  Co.  v.  Murray,  112  111.  App. 
232;  Chicago  &  A.  R.  Co.  v.  Pettlt,  111  111. 
App.  172;  Knights  Templars  &  Masons'  Life 
Indemnity  Co.  v.  Crayton,  110  111.  App.  648; 
Commonwealth  Elec.  Co.  v.  Melville,  110  111. 
App.  242;  Village  of  Wllmette  v.  Brachle, 
110  111.  App.  356;  Masonic  Fraternity  Temple 
Ass'n  V.  Collins,  110  111.  App.  505;  Huey  Co. 
V.  Johnston  [Ind.]  73  N.  E.  996;  Hebert  v. 
Interstate  Iron  Co.  [Minn.]  102  N.  W.  451; 
Chicago  Union  Traction  Co.  v.  Jacobson  [111.] 
75  N.  E.  508;  Chicago  City  R.  Co.  v.  Schmidt 
[111.]  76  N.  E.  383;  Young  v.  O'Brien,  36  Wash. 
570,  79  P.  211;  Davis  v.  Diamond  Carriage  & 
Livery  Co.,  146  Cal.  59,  79  P.  596;  Ward  Land 
&  Stock  Co.  V.  Mapes  [Cal.]  82  P.  426;  Vir- 
ginia Passenger  &  Power  Co.  v.  Patterson 
[Va.]  51  S.  E.  157;  Western  &  A.  R.  Co.  v. 
Branan  [Ga.]  51  S.  E.  650;  Young  v.  Meredith 
[Tex.  Civ.  App.]  85  S.  W.  32;  Jackson  v. 
American  Tel.  &  T.  Co.  [N.  C]  51  S.  E.  1015; 
Woodley  v.  Coker  [Ga,]  50  S.  E.  936;  Mer- 
riman  v.  Cover  [Va.]  51  S.  E.  817;  Central 
of  Georgia  R.  Co.  v.  Castellow,  121  Ga,  772, 
49  S.  E.  753;  Pacific  Export  Lumber  Co.  v. 
North  Pacific  Lumber  Co.  [Or.]  80  V.  105; 
Richmond  Ice  Co.  v.  Crystal  Ice  Co.,  103  Va! 
465,  49  S.  E.  650;  Texarkana  &  Ft.  S.  R.  Co. 
V.  Toliver  [Tex.  Civ.  App.]  84  S.  W.  375; 
Texas  &  P.  R.  Co.  v.  Slaughter  [Tex.  Civ. 
App.]  84  S.  W.  1085;  Davis  v.  Braswell,  185 
Mo.  578,  84  S.  W.  870;  Impkamp  v.  St.  Louis 
Transit  Co.,  108  Mo.  App.  655,  84  S.  W.  119; 
Preymark  v.  St.  Louis  Transit  Co.  [Mo.  App.] 
85  S.  W.  606;  Texas  Short  Line  R.  Co.  v. 
Waymire  [Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  907° 
89  S.  W.  452;  Eckhard  v.  St.  Louis  Transit  Co. 
[Mo.]  89  S.  W.  602;  Stametz  v.  Mitchenor 
[Ind.]  75  N.  E.  679;  Chicago  Union  Traction 
Co.  V.  Sawusch  [111.]  75  N.  E.  797;  Sun  Ins. 
Office  V.  Western  Woolen  Mill  Co.  [Kan.]  82 
P.  513;  Cody  v.  Market  St.  R.  Co.  [Cal.]  82 
P.  666;  Mllhouse  v.  Southern  R.  Co.  [S.  C] 
52  S.  E.  41;  Jennings  v.  Edgefield  Mfg.  Co. 
[S.  C]  62  S.  E.  113;  Chicago  Eleo.  Traiisit  Co. 
V.  Kinnare,  115  111.  App.  115;  Missouri,  etc., 
R.  Co.  V.  Foster   [Tex.  Civ.  App.]   13  Tex.  Ct. 
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issues  abstractly/^  and  where  instructions  given  would  not  convey  to  the  mind, 
of  a  juj'yman  the  idea  embodied  in  a  request,  the  request  should  be  given.''    Ee- 
peating  the  same  instruction  in  different  terms  is  not  ground  for  reversal."" 


Hep.  370,  87  S.  W.  879;  Louisville  R.  Co.  v. 
Johnson  [Ky.]  87  S.  "W.  782;  Field  v.  Field 
[Tex.  Civ.  App.]  87  S.  W.  726;  International 
&  G.  N.  R.  Co.  V.  Valandingham  [Tex.  Civ. 
App.]  86  S.  "W.  847;  Houston  &  T.  C.  R.  Co. 
V.  Gray  [Tex.  Civ.  App.]  85  S.  W.  838;  San 
Antonio  Foundry  Co.  v.  Drish  [Tex.  Civ. 
App.]  85  S.  W.  440;  Citizens'  R.  Co.  v.  Gossett 
[Tex.  Civ.  App.]  85  S.  W.  35;  Illinois  Cent.  R. 
Co.  v.  Colly  [Ky.]  86  S.  "W.  536;  Beers  v. 
Metropolitan  St.  R.  Co.,  93  N.  T.  S.  278;  Cun- 
ningham v.  Spring-er  [N.  M.]  82  P.  232;  Lam- 
pley  V.  Atlantic  Coast  Line  R.  Co.  [S.  C]  50 
S.  B.  773;  Galveston,  etc.,  R.  Co.  v.  Roth  [Tex. 
Civ.  App.]  84  S.  W.  1112;  Gulf,  etc.,  R.  Co. 
V.  Jackson  [Tex.  Civ.  App.]  86  S.  "W.  47;  Hitt 
v.  Kansas  City,  110  Mo.  App.  713,  85  S.  W. 
669;  Houston  &  T.  C.  R.  Co.  v.  Goodman  [Tex. 
Civ.  App.]  85  S.  W.  492;  Trinity  &  B.  V.  R. 
Co.  V.  Simpson  [Tex.  Civ.  App.]  13  Tex.  Ct. 
Rep.  23,  86  S.  W.  1034;  Texas  Cent.  R.  Co.  v. 
O'Loughlin  [Tex.  Civ.  App.]  84  S.  "W.  1104; 
Hickey  v.  Rio  Grande  Western  R.  Co.  [Utah] 
82  P.  29;  Ft.  Worth  &  D.  C.  R,  Co.  v.  Hag-ler 
[Tex.  Civ.  App.]  84  S.  W.  692;  Galveston,  etc., 
R.  Co.  V.  MoAdams  [Tex.'  Civ.  App.]  84  S. 
W.  1076;  Edg-er  v.  Kupper,  110  Mo.  App.  280, 
85  S.  W.  949;  Texas  &  P.  R.  Co.  v.  Crowley 
[Tex.  Civ.  App.]  86  S.  W.  342;  Wright  v. 
Kansas  City,  187  Mo.  678,  86  S.  W.  452; 
Shields  v.  Overall  [Tex.  Civ.  App.]  86  S.  W. 
373;  Missouri,  etc.,  R.  Co.  v.  Kellerman  [Tex. 
Civ.  App.]  13  Tex.  Ct.  Kep.  14,P,  87  S.  W.  401; 
St.  Louis  &  S.  W.  R.  Co.  v.  Foster  [Tex.  Civ. 
App.]  13  Tex.  Ct.  Rep.  911,  89  S.  W.  450; 
Barklow  V.  Avery  [Tex.  Civ.  App.]  13  Tex.  Ct. 
Rep.  893,  89  S.  W.  417;  Southern  Const. 
Co.  V.  Hinkle  [Tex.  Civ.  App.]  89  S.  W.  309; 
Cincinnati,  etc.,  R.  Co.  v.  Curd  [Ky.]  89  S. 
W.  140;  Carpenter  v.  Jones  [Ark.]  88  S.  W. 
871;  Texas  &  P.  R.  Co.  v.  Leakey  [Tex.  Civ. 
App.]  13  Tex  Ct.  Rep.  496,  87  S.  W.  1168. 
After  a  charge  that  plaintiff  could  not  re- 
cover if  he  was  intoxicated,  a  charge  based 
on  partial  or  total  intoxication  may  be  re- 
fused. International  &  G.  N.  H.  Co.  v.  Davis 
[Tex.  Civ.  App.]  84  S.  W.  669.  It  is  unneces- 
sary to  state  an  instruction  in  the  language 
requested  if  the  substance  has  been  given. 
Purcell  Wholesale  Grocery  Co.  v.  Bryant  [Ind. 
T.]  89  S.  W.  662.  Request  that  plaintiff  could 
not  complain  of  fraud  if  he  knew  of  it  at  the 
time  he  entered  into  the  transaction  Is  cover- 
ed by  a  charge  that  he  cannot  recover  if 
he  had  such  knowledge.  Smith  v.  McDonald 
[Mich.]  102  N.  W.  738.  When  it  is  charged 
that  plaintiff  must  establish  certain  enumer- 
ated propositions  by  a  preponderance  of 
evidence,  defining  it,  it  Is  not  necessary  to 
charge  to  find  for  defendant  if  the  weight 
of  evidence  was  in  his  favor  or  evenly  bal- 
anced. Hickey  v.  Rio  Grande  Western  R. 
Co.  [Utah]  82  P.  29.  After  an  Instruction 
that  recovery  can  be  had  only  on  clear  proof. 
It  Is  not  error  to  refuse  to  instruct  that  the 
proof  must  be  full.  Harman  &  Crockett  v. 
Maddy  Bros.  [W.  Va.]  49  S.  E.  1009.  Where 
the  court  has  instructed  on  all  material  is- 
sues presented  by  the  pleadings  and  evidence, 
special  request  may  be  refused  unless  some 
Curr.    Law,    Vol.    6 — 4. 


portion  of  the  charge  was  erroneous.  Han- 
sen V.  Haley  [Idaho]  81  P.  935. 

A  charge  that  plaintiff  -  must  prove  his 
case  by  a  preponderance  of  evidence  precludes 
the  necessity  of  a  special  charge  on  the  same 
subject  or  to  find  for  defendant  if  the  evi- 
dence was  evenly  balanced.  International  & 
G.  N.  R.  Co.  V.  Davis  [Tex.  Civ.  App.]  84  S. 
W.  669.  Request,  as  to  duty  of  jnryuieu, 
held  covered  by  charge  given.  Shaller  v. 
Detroit  Union  R.  Co.  [Mich.]  102  N.  W.  632. 
The  converse  of  an  Inistruction  given  should 
not  be  charged.  Greene  v.  Louisville  B.  Co. 
[Ky.]  84  S.  W.  1154.  If  the  issue  of  contrib- 
utory neslisenee  has  been  submitted  in  gen- 
eral terms,  a  party  is  not  entitled  to  have  the 
specific  facts  upon  which  the  defense  is  based 
grouped  and  thus  presented  if  such  charge 
would  be  liable  to  mislead  the  jury.  St. 
Louis  S.  W.  R.  Co.  V.  Rea  [Tex.  Civ.  App.] 
84  S.  W.  428;  Missouri,  K.  &  T.  R.  Co.  v. 
Nelson  [Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  81, 
87  S.  W.  706.  Requests  to  charge  as  to  the 
credibility  of  Tritnesses  had  been  covered. 
City  Blec.  R.  Co.  v.  Smith,  121  Ga.  663,  49 
S.  E.  724.  Where  the  court  has  instructed 
that  the  jury  are  the  sole  Judges  of  the 
credibility  of  witnesses,  an  Instruction  that 
if  any  have  willfully  testified  falsely,  their 
entire  testimony  may  be  disregarded,  may  be 
refused.  Flynn  v.  St.  Louis  Transit  Co.  [Mo. 
App.]  87  S.  W.  560. 

86.  Seaboard  &  R,  R.  Co.  v.  Vaughn's  Adm'x 
[Va.]  51  S.  E.  452;  Chicago  City  R.  Co.  v. 
Fetzer,  113  111.  App.  280;  Chicago  City  R.  Co. 
V.  Matthieson,  113  111.  App.  246;  Netcher  v. 
Bernstein,  110  111.  App.  484;  Johnson  v.  Lar- 
cade,  110  111.  App.  611;  Chicago  City  R.  Co. 
V.  Enroth,  113  111.  App.  285.  Requests  tech- 
nically correct  may  be  refused  if  the  general 
charge  has  covered  the  ground  in  different 
language.  Texas  &  P.  R.  Co.  v.  Coutourie 
[C.  C.  A.]  135  F.  465.  Failure  to  give  a  prop- 
er instruction  is  not  reversible  error  when 
the  principle  was  stated  in  another  instruc- 
tion. Sweet  V.  Western  Union  Tel.  Co. 
[Mich.]   102  N.  W.   850. 

37.  Southern  Const.  Co.  v.  Hinkle  [Tex. 
Civ.  App.]  89  S.  W.  309;  Texas  Short  Line  R. 
Co.  V.  Waymire  [Tex.  Civ.  App.]  13  Tex.  Ct. 
Rep.  907,  89  S.  W.  452.  An  instruction  spe- 
cifically applying  the  facts  is  not  improper 
because  the  same  proposition  was  charged 
in  general  terms.  St.  Louis  S.  W.  R.  Co.  v. 
Rea  [Tex.]  87  S.  W.  324.  Error  in  refusing 
a  specific  instruction  held  not  to  have  been 
cured  by  the  general  charge.  City  of  San 
Juan  V.  St.  John's  Gas  Co.,  195  U.  S.  510,  49 
Law.  Ed.  299. 

38.  In  malicious  prosecution  an  instruc- 
tion that  plaintiff  has  the  burden  of  proof 
does  not  justify  the  refusal  of  a  request  that 
plaintiff  must  show  that  defendant  acted 
without  probable  cause.  Harris  v.  Thomas 
[Mich.]    12  Det.   Leg.   N.   239,   103   N.  W.   863. 

39.  Keys  v.  Wlnnsboro  Granite  Co.  [S.  C] 
51  S.  E.  549.  The  repetition  in  the  general 
charge  of  a  special  charge  properly  given, 
either  before  or  after  argument,  is  not  neces- 
sarily erroneous.     Smart  v.  Masters  &  War- 
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§  4.  Assumption  of  facts.^" — The  court  may  not  assume  tie  existence  of 
disputed  facts  or  issues/^  or  of  facts  relative  to  which  there  is  no  evidence,*^ 
facts  not  proren/^  or  facts  proven  not  to  exist. ^*     But  admitted*^  or  undisputed 


dens,  etc.,  Lodgre  No.  2,  6  Ohio  C.  C.  (N.  S.) 
15. 

40.  See  4   C.   L.  138. 

41.  "Welliver  v.  Pennsylvania  Canal  Co., 
23  Pa.  Super.  Ct.  79;  Western  Goal  &  Min.  Co. 
V.  Jones  [Ark.]  87  S.  W.  440;  Abeel  v.  Mc- 
Donnell [Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  980, 
87  S.  W.  1066;  Corking-s  v.  Meier,  112  111. 
App.  655;  Thomas  v.  Riley,  114  111.  App.  520; 
Himrod  Coal  Co.  v.  Cling-an,  114  111.  App.  568. 
Request  assuming  facts  in  dispute  properly 
refused.  Chicago  &  A.  R.  Co.  v.  Bell,  111  111. 
App.  280;  Netherlands-American  Steam  Nav. 
Co.  V.  Diamond  [C.  C.  A.]  128  F.  570.  Pacts 
relative  to  which  there  is  conflicting-testimony 
(Hoolas  Smelting  Co.  v.  Planters'  Compress 
Co.  [Ark.]  79  S.  W.  1052),  or  facts  put  in 
issue  by  the  evidence  should  not  be  assumed 
(Vollman  Buggy  Body  Co.  v.  Spry,  26  Ky.  L. 
R.  228,  80  S.  W.  1092).  That  deceased  was 
driving  on  the  track  in  front  of  the  car  at  the 
time  of  the  accident.  Feitl  v.  Chicago  City 
R.  Co.,  113  111.  App.  381.  Assuming  one 
party's  theory  to  be  tme  and  another's  un- 
true.    Cleveland,   etc.,   R.    Co.   v.    Alfred,    113 

111.  App.  236.  Assuming  a  denial  of  an  aver- 
ment of  the  answer.  Adams  Exp.  Co.  v. 
Gordon,  5  Ohio  C.  C.  (N.  S.)  563.  That  want 
of  care  and  skill  is,  to  a  certain  extent,  to 
be  reasonably  expected.  Chicago  Union  Trac- 
tion Co.  v.  Grommes,  110  111.  App.  113.  That 
a  master  had  furnished  a  safe  place  for  his 
servant  to  work  in.  Hall  v.  West  &  S.  Mill 
Co.  [Wash.]  81  P.  915.  That  failure  to  timber 
a  mine  was  neg-ligrence.  Abbott  v.  Marion 
Min.  Co.  [Mo.  App.]  87  S.  W.  110.  That  a 
certain  act  is  negligence.  Maus  v.  Mahoning 
Tp.,  24  Pa,  Super.  Ct.  624. 

Rule  violated:  Instruction  in  an  action  on 
an  accident  policy  held  to  assume  that  the 
accident  was  the  sole  and  proximate  cause 
of  the  death.  Continental  Casualty  Co.  v. 
Peltier  [Va.j  51  S.  E.  209.  On  an  issue  as  to 
the  existence  of  a  partnership,  an  instruction 
that  a  contract  to  perform  services  and  re- 
ceive a  share  of  the  profits  as  compensation 
did  not  constitute  a  partnership  assumes  that 
the  share  of  profits  was  received  as  wages. 
Rector  v.  Robins  [Ark.]  86  S.  W.  667.  In- 
struction in  an  action  against  a  carrier  for 
loss  of  goods  that  the  consignee  was  en- 
titled to  recover  for  injuries  to  all  the  goods 
though  some  of  them  belonged  to  his  wife 
assumes  that  all  the  goods  were  injured. 
Walter  v.  Alabama  Great  So.  R.  Co.  [Ala.]  39 
So.  87.  That  defendant  is  liable  for  negli- 
gence of  plaintiff's  co-employes  assumes  that 
such  co-employes  were  negligent.  Stanley 
V.    Chicago,   etc.,   R.   Co.    [Mo.  App.]    87   S.    W. 

112.  "To  find  for  plaintiff  if  defendant's 
servants  knew  of  the  dangerous  condition 
of  the  mine"  assumes  that  the  mine  was  in 
a  dangerous  condition.  Straight  Creek  Coal 
Co.  V.  Haney's  Adm'r  [Ky.]  87  S.  W.  1114. 
Instruction  held  erroneous  as  withdrawing 
an  issue  involved  from  the  consideration  of 
the  jury.  Durst  v.  Ernst,  45  Misc.  627,  91  N. 
T.  S.   13. 

Rule  not  violated:  "If  the  jury  believe 
from    the    evidence"    certain    facts,    reciting 


them,  is  not  an  assumption  of  such  facts. 
Birmingham  R.,  Light  &  Power  Co.  v.  Bn- 
slen  [Ala.]  39  So.  74.  A  fact  left  to  the  jury 
to  be  determined  from  the  evidence  is  not 
assumed.  Chicago,  etc.,  R.  Co.  v.  Cain  [Tex. 
Civ.  App.]  84  S.  W.  682.  An  instruction  that 
"if  one  was  guilty  of  negligence  in  omitting 
to  do  a  certain  act"  plaintiff  could  recover, 
is  not  on  the  weight  of  evidence.  St.  Louis 
S.  W.  R.  Co.  V.  Rea  [Tex.  Civ.  App.]  84  S.  W. 
428.  A  charge  that  if  the  Jury  found  certain 
facts  they  should  find  for  plaintiff  does  not 
assume  a  fact  in  issue  because  "if  any" 
was  not  used  in  connection  with  its  recital. 
San  Antonio  Traction  Co.  v.  Warren  [Tex. 
Civ.  App.]  85  S.  W^.  26.  "That  if  doing  cer- 
tain acts  was  negligence"  plaintiff  cannot  re- 
cover, does  not  assume  such  acts  to  be  negli- 
gence. Galveston,  etc.,  R.  Co.  v.  Fry  [Tex. 
Civ.  App.]  84  S.  W.  664.  Instruction  that  if 
on  a  certain  day  plaintiff  was  employed  by 
defendant,  and  walked  over  a  path  establish- 
ed for  use  of  employes,  etc.,  did  not  as- 
sume that  defendant  had  established  a  path. 
San  Antonio  Foundry  Co.  v.  Drish  [Tex.  Civ. 
App.]  85  S.  W.  440.  Instruction  in  an  action 
for  damages  for  death  of  animals  held  not  to 
assume  that  they  were  not  transported  with 
ordinary  care.  Texas  &  P.  R.  Co.  v.  Snyder 
[Tex.  Civ.  App.]  86  S.  W.  1041.  Instructions 
as  a  whole  held  not  to  have  been  understood 
by  the  jury  as  assuming  disputed  facts  recit- 
ed therein.  Brinkley  Car  Works  &  Mfg.  Co. 
V.  Cooper  [Ark.]  87  S.  W.  645.  Instruction 
that  it  is  the  duty  of  a  carrier  to  use  ordin- 
ary care  to  prevent  injury  to  a  passenger 
does  not  assume  negligence  on  the  part  of 
the  carrier.  Galveston,  etc.,  R.  Co.  v.  Voll- 
rath  [Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  777, 
89  S.  W.  279.  Instruction  held  not  to  assume 
facts  submitted  by  it.  Id.  A  charge  in  an 
action  for  libel  that  before  determining  other 
questions  the  jury  must  decide  whether  the 
publication  constituted  libel,  an  instruction 
that  if  libel  was  published  defendants  would 
be  liable  did  not  assume  that  the  pub- 
lication was  libelous.  Jensen  v.  Damm 
[Iowa]  103  N.  W.  798.  Instruction  reciting 
certain  facts  held  not  to  assume  them.  Texas 
&  N.  O.  R.  Co.  V.  McDonald  [Tex.  Civ.  App. J 
85  S.  W.  493;  St.  Louis  S.  W.  R.  Co.  v.  Rea 
[Tex.]  87  S.  W.  324.  Instruction  that  if  cer- 
tain facts  existed,  reciting  them,  is  not  er- 
roneous as  assuming  them  to  exist.  Christy 
V.  Des  Moines  City  R.  Co.,  126  Iowa,  428,  102 
N.  W.   194. 

42.  Instruction  assuming  facts  not  in  evi- 
dence may  be  refused.  Flynn  v.  St.  Louis 
Transit  Co.  [Mo.  App.]  87  S.  W.  560.  It  is 
error  to  assume  that  a  conveyance  alleged 
to  be  fraudulent  was  made  in  consideration 
of  a  prior  indebtedness  where  there  is  no 
evidence  of  such  fact.  Clark  v.  Bell  [Tex. 
Civ.  App.]- 13  Tex.  Ct.  Rep.  767,  89  S.  W.  38. 
Facts  having  no  foundation  in  the  evidence 
should  not  be  assumed.  Dexter  v.  Thayer 
[Mass.]  75  N.  E.  223;  Place  v.  Place  [Mich.] 
102   N.   W.   996. 

43.  Parke  v.  Nixon  [Mich.]  12  Det.  Leg  N 
413,   104  N.   W.    597. 
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facts,*"  facts  established  beyond  controversy,*^  or  facts  assumed  by  the  parties  during 
the  course  of  the  trial,**  may  be  assumed. 

§  5.  Charging  with  respect  to  matters  of  fact  or  commenting  on  weight  of 
evidence.*^ — As  a  general  rule  trial  courts  are  prohibited  from  charging  with  re- 
spect to  matters  of  fact  or  commenting  on  the  evidence/'"'  or  expressing  an  opinion 


44.  Assuming  a  fact  shown  not  to  exist 
is  erroneous.  American  Exp.  Co.  v.  Jennings 
[Miss.]    38   So.   374. 

45.  Harrison  v.  Lakenan  [Mo.]  88  S.  W.  53. 
tJncontroverted  or  admitted  facts  may  be 
assumed.  Chicago  Union  Traction  Co.  v. 
NewmiUer,   116  111.  App.    625. 

46.  Wolf  Co.  V.  "Western  Union  Tel.  Co., 
24  Pa.  Super.  Ct.  129;  Stanley  v.  Chicago,  etc., 
R.  Co.  [Mo.  App.]  87  S.  W.  112;  Quale  v.  Hazel 
[S.   D.]   104  N.  W.    215. 

47.  Shafer  v.  Russell,  28  Utah,  444,  79  P. 
559;  Northern  Tex.  Traction  Co.  v.  Tates 
[Tex.  Civ.  App.]  88  S.  W.  283;  St.  Louis  &  S. 
R.  Co.  V.  Smith,  216  111.  339,  74  N.  B.  1063. 
If  the  testimony  Is  such  that  no  other  con- 
clusion can  be  reached  than  that  the  fact 
existed,  such  fact  may  be  assumed.  St.  Louis 
S.  W.  R.  Co.  V.  Highnote  [Tex.  Civ.  App.] 
84  S.  W.  365. 

48.  That  a  certain  thoroughfare  was  a 
street.  Knight  v.  Kansas  City  [Mo.  App.] 
87  S.  W.   1192. 

49.  See   4  C.  L.   140. 

50.  It  is  the  province  of  the  jury  to  deter- 
mine what  force  is  to  be  given  testimony, 
and  as  a  general  rule  trial  courts  are  not 
permitted  to  express  an  opinion  as  to  its 
weight.  Kernan  v.  Crook,  Horner  &  Co.  [Md.] 
59  A.  753.  Instructions  on  the  weight  of 
evidence  properly  refused.  Gulf,  etc.,  R.  Co. 
V.  Jackson  [Tex.  Civ.  App.]  86  S.  W.  47; 
Abeel  v.  McDonnell  [Tex.  Civ.  App.]  13  Tex. 
Ct.  Rep.  980,  87  S.  W.  1066.  Comments  on  the 
weight  of  evidence,  insinuations  as  to  the 
weight  of  evidence  or  credibility  of  witnesses, 
are  erroneous.  In  re  Imboden's  Estate  [Mo. 
App.]  86  S.  W.  263;  Imboden  v.  Imboden's 
Estate,  Id. 

Rule  violated:  That  certain  facts  were 
proved  or  that  certain  kinds  of  evidence  are 
entitled  to  more  weight  than  other  kinds. 
Indiana,  etc.,  R.  Co.  v.  Otstot,  113  111.  App. 
37.  Held  erroneous  as  withdrawing  from 
the  jury  facts  relevant  to  the  issues.  Brit- 
ton  V.  Young  [Ind.  App.]  74  N.  B.  905.  That 
a  party  is  bound  to  prove  only  certain  facts 
to  entitle  him  to  recover.  Quint  v.  Dimond 
[Cal.]  82  P.  310.  That  evidence  of  oral  ad- 
missions of  a  party  ought  to  be  viewed  with 
caution.  Goss  v.  Steiger  Terra  Cotta  &  Pot- 
tery Works  [Cal.]  82  P.  681.  Intimating  what 
weight  and  effect  is  to  be  given  any  testi- 
mony. Bickerman  v.  Tarter,  115  111.  App. 
278.  An  instruction  which  in  effect  deter- 
mines the  weight  of  evidence.  Campbell  v. 
Everhart  [N.  C]  52  S.  B.  201.  That  evidence 
fails  to  show  a  certain  fact  attempted  to  be 
proven.  Southern  R.  Co.  v.  Douglass  [Ala.] 
39  So.  268.  That  if  plaintiff's  stacks  were 
destroyed  by  failure  of  defendant  to  keep 
Its  right  of  way  clear  of  combustible  material, 
plaintiff  can  recover.  Ft.  Worth  &  R.  G.  R. 
Co.  V.  Dial  [Tex.  Civ.  App.]  85  S.  W.  22.  To 
ignore  the  rush  of  business  and  scarcity  of 
cars  In  an  action  based  on  negligence  in 
falling  to   furnish   cars.     Texas   &   P.   R.   Co. 


v.  Nelson  [Tex.  Civ.  App.]  86  S.  W.  616. 
That  if  the  jury  find  that  the  only  evidence 
is  that  of  the  parties  who  swear  oath  against 
oath  the  verdict  must  be  for  the  plain- 
tiff. Thomas  v.  Law,  25  Pa.  Super.  Ct. 
19.  That  a  finding  that  a  mule  sick- 
ened and  died  a  few  days  after  delivery 
is  not  sufllcient  evidence  on  which  to  find 
that  the  mule  was  diseased  when  sold.  Moul- 
ton  V.  Gibbs,  105  111.  App.  104.  That  a  cer- 
tain fact  was  established  by  undisputed  ev- 
idence. Houston  &  T.  C.  R  Co.  v.  Gray  [Tex. 
Civ.  App.]  85  S.  W.  838.  That  the  undisputed 
evidence  shows  a  certain  fact  is  erroneous 
where  there  is  evidence  to  the  contrary. 
Trinity  &  B.  V.  R.  Co.  v.  Simpson  [Tex.  Civ. 
App.]  13  Tex.  Ct.  Rep.  23,  86  S.  W.  1034.  To 
charge  that  there  is  no  evidence  of  a  certain 
fact.  Montgomery  St.  R.  Co.  v.  Rice  [Ala.] 
38  So.  857.  To  charge  what  facts  constitute 
negligence.  Atlanta  &  W.  P.  R.  Co.  v.  Hud- 
son [Ga]  51  S.  E.  29.  Rehearsing  facts  and 
stating  that  if  proved  they  constitute  negli- 
gence. Lampley  v.  Atlantic  Coast  Line  R. 
Co.  [S.  C]  50  S.  B.  773.  An  instruction  seek- 
ing to  determine  what  is  negligence  invades 
the  province  of  the  jury.  Chicago  &  A.  R. 
Co.  V.  Pettit,  111  111.  App.  172.  "A  railway 
is  negligent  if  it  runs  its  car  at  a  rate  of 
speed  that  will  not  permit  its  stopping  with- 
in the  distance  covered  by  its  own  head- 
light." Jensen  v.  Philadelphia,  etc.,  R.  Co., 
24  Pa  Super.  Ct.  4.  Assuming  a  fact  in 
issue.  Taylor  v.  Houston  Blec.  Co.  [Tex.  Civ. 
App.]  85  S.  W.  1019.  Assuming  a  fact  which 
is  a  question  for  the  jury.  Kirby  v.  Pan- 
handle &  G.  R.  Co.  [Tex.  Civ.  App.]  13  Tex. 
Ct.  R.  421,  88  S.  W.  281;  Jones-Pope  Produce 
Co.  V.  Breedlove  [Ark.]  83  S.  W.  294.  That 
an  agent  has  no  authority  to  do  a  certain 
thing.  Texas  &  P.  R.  Co.  v.  Ray  Bros.  [Tex. 
Civ.  App.J  84  S.  W.  691. 

Rule  not  violated:  "If  you  believe"  re- 
citing certain  facts.  Houston  &  T.  C.  R.  Co. 
V.  Kothmann  [Tex.  Civ.  App.]  84  S.  W^.  1089; 
Patch  Mfg.  Co.  V.  Protection  Lodge,  No.  215, 
I.  A.  M.  [Vt.]  60  A.  74.  An' instruction  that 
clearly  states  the  issue  and  legal  principles 
and  leaves  the  jury  free  to  dispose  of  the 
case  under  the  evidence  is  not  partial.  Field 
V.  Schuster,  26  Pa.  Super.  Ct.  82.  Withdrawal 
of  an  issue  which  there  is  no  evidence  to 
support.  Feitl  v.  Chicago  City  R.  Co.,  211 
111.  279,  71  N.  E.  991.  Held  not  erroneous  as 
telling  the  jury  what  the  evidence  proved. 
Huntington  Light  &  Fuel  Co.  v.  Beaver  [Ind. 
App.]  73  N.  E.  1002.  The  court  may  state  to 
the  jury  what  as  a  matter  of  law  constitutes 
ordinary  care.  Christy  v.  Elliott,  216  111.  31, 
74  N.  E.  1035.  That  a  promise  and  nonper- 
formance may  be  considered  as  evidence  in 
the  case  is  not  objectionable  as  charge  that 
such  facts  constitute  fraud.  McDonald  v. 
Smith  [Mich.]  102  N.  W.  668.  An  instruction 
relative  to  "defects"  in  a  machine  which  was 
clearly  relevant  to  "alleged  defects."  An- 
derson V.  Seropian   [Cal.]   81  P.   521.     That  a 
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as  to  its  weight  f^  hence  a  presumption  of  fact  should  not  be  charged  where  there 
is  evidence  tending  to  rebut  it.'^^  But  this  rule  is  not  universally  followed/'  es- 
pecially in  common-law  states  and  states  having  no  constitutional  or  statutory  pro- 
vision on  the  subject.'*  Federal  courts  do  not  follow  the  rule/*  and  it  is  not  bind- 
ing upon  state  courts  of  last  resort."*" 


certain  thing  Is  a  sufficient  consideration  to 
support  a  contract  Is  not  a  charge  on  the  evi- 
dence where  whether  such  fact  existed  was 
left  to  the  jury.  Willoughby  v.  Wllloughby, 
70  S.  C.  516,  60  S.  E.  208.  "Tou  know  what 
the  actual  damages  mean  (the  digging  of  the 
holes  and  the  running  of  wagons  over  the 
land)."     Duke  v.  Postal  Tel.  Cable  Co.  [S.  C] 

50  S.  E.  675.  "You  know  what  'actual'  means 
and  what  'damages'  means.  Now  in  this  case 
what  was  the  actual  damages?  Figure  it 
out.  Now  go  to  the  question  of  punitive 
damages  and  figure  that  out."  Phillips  v. 
American  Tel.  &  Tel.  Co.  [S.  C]  51  S.  B.  247. 
A  statement  based  on  admissions  in  the 
pleadings.     Latour  v.  Southern  R.  Co.  [S.  C] 

51  S.  B.  265.  Instruction  In  an  action  for  in- 
juries caused  by  obstructinga  culvert.  Shores 
V.  Southern  R.  Co.  [S.  C]  51  S.  E.  699.  That 
tt  is  the  duty  of  a  street  car  company  to 
select  a  reasonably  safe  place  for  landing 
passengers  wherever  its  cars  may  stop  for 
that  purpose  does  not  state  what  is  negli- 
gence per  se.  Macon  R.  &  Light  Co.  v.  Vin- 
ing  [Ga.]  51  S.  B.  719.  An  instruction  not 
to  consider  mortality  tables  In  evidence  If 
they  believed  plaintitC  not  entitled  to  re- 
cover or  if  they  believed  his  Injuries  not 
permanent.  Sanders  v.  Central  of  Georgia  R. 
Co.  [Ga.]  51  S.  B.  728.  "Tou  are  to  judge  of 
the  conduct,  the  diligence,  the  negligence 
and  the  acts  of  the  plaintiff  in  this  case  by 
that  rule,"  after  reciting  definition  of  ordin- 
ary care  and  diligence.  Id.  Remarks  made 
by  the  court  on  objections  to  evidence.  Tins- 
ley  V.  Western  Union  Tel.  Co.  [S.  C]  51  S.  E. 
913.  That  the  absence  of  a  debtor  from  his 
home  without  informing  his  creditor  does 
not  authorize  the  latter  to  resort  to  attach- 
ment, and  that  absence  under  certain  cir- 
cumstances did  not  amount  to  absconding 
within  the  law.  Vandlver  &  Co.  v.  Waller 
[Ala.]  39  So.  136;  St.  Louis  S.  W.  R.  Ca. 
V.  Highnote  [Tex.  Civ.  App.]  84  S.  W.  365. 
A  preliminary  statement  reciting  the  facts 
whereon  the  plaintiff  based  his  cause  of 
action.  International  &  G.  N.  R.  Co.  v.  Glover 
[Tex.  Civ.  App.]  84  S.  W.  604.  Instruction 
held  not  on  the  weight  of  evidence  as  taking 
an  issue  of  fact  from  the  jury.  Houston  & 
T.  C.  R.  Co.  V.  Copley  [Tex.  Civ.  App.]  87 
S.  W.  219.  "If  you  believe,"  reciting  certain 
facts.  Texas  &  P.  R.  Co.  v.  Prude  [Tex. 
Civ.  App.]  86  S.  W.  1046.  "That  a  child  of 
tender  years  is  not  held  to  the  same  degree 
of  accountability  as  an  adult,  but  the  ques- 
tion of  his  capacity  is  for  your  determina- 
tion." Texas  &  P.  R.  Co.  v.  Ball  [Tex.  Civ. 
App.]  85  S.  W.  456.  Assuming  admitted  facts. 
Comer  v.  Thornton  [Tex.  Civ.  App.]  86  S.  W. 
19.  Instruction  held  not  on  the  weight  of 
evidence  as  charging  that  certain  facts  con- 
stituted negligence.  Rio  Grande,  etc.,  R.  Co. 
V.  Martinez  [Tex.  Civ.  App.]  87  S.  W.  853. 
Instructions  relative  to  fraudulent  representa- 
tions held  not  to  take  from  the  Jury  the  ma- 
teriality   of    such    representations.     Craft    v. 


Barron  [Ky.]  88  S.  W.  1099.  Instraction  as 
to  elements  of  damages  which  have  uni- 
versal judicial  recognition  is  not  on  the 
facts,  where  the  Injury  for  w^hlch  damages 
are  sought  is  not  disputed.  Jennings  v. 
Edgefield  Mfg.  Co.  [S.  C]  62  S.  E.  113.  Stat- 
ing an  admitted  fact.  Id.  It  Is  not  error 
for  the  court  in  refusing  an  instruction  to 
say  that  were  it  not  for  a  recent  decision 
of  the  supreme  court  he  v^ould  give  It.  Ro- 
mick  V.  Seoh.  25  Pa.  Super.  Ct.   97. 

51.  Rnle  violated:  Defining  the  duty  of  a 
motorman  and  stating  that  he  had  no  right 
to  run  upon  the  person  injured.  Feitl  v. 
Chicago  City  R.  Co.,  113  IlL  App.  381.  In- 
struction held  subject  to  the  objection  that 
the  court  disbelieved  the  testimony  offered 
to  prove  the  fact  to  which  the  instruction 
related.  In  re  Imboden's  Estate  [Mo.  App.] 
86  S.  W.  263.  Instructing  that  a  verdict  may 
be  found  for  plaintiff  if  the  evidence  prepon- 
derates In  his  favor,  "though  but  slightly," 
is  calculated  to  impress  the  jury  that  the 
court  inclines  in  favor  of  plaintiff.  O'Don- 
nell  V.  Armour  Curled  Hair  Works,  111  111. 
App.  516. 

Rnle  not  violated:  Instructions  held  not 
to  contain  an  expression  of  opinion  of  the 
court.  Powell  v.  Georgia,  etc.,  R.  Co.,  121 
Ga.  803,  49  S.  E.  759;  St.  Louis,  etc.,  R.  Co. 
V.  HItt  [Ark.]  88  S.  W.  908;  Georgia,  etc.,  R 
Co.  V.  Lasseter  [Gra.]  51  S.  E.  15.  A  charge 
that  "the  duty  resting  by  law  on  all  persons 
to  exercise  ordinary  care  to  avoid  the  con- 
sequences of  another's  negligence  does  not 
arise  until  the  danger  is  Impending."  Atlan- 
ta, etc.,  R.  Co.  V.  Gardner  [Ga-]  49  S.  E.  818. 
A  charge  that  It  is  the  duty  of  a  carrier  to 
stop  "long  enough"  at  its  station  for  a  pass- 
enger to  alight  is  not  an  expression  of  opin- 
ion as  to  what  would  be  negligence.  Western 
&  A.  R.  Co.  V.  Burnham  [Ga.]  50  S.  B.  984. 
Where  a  court  refuses  to  charge  that  there 
is  no  evidence  of  a  fact.  It  is  not  an  expres- 
sion of  opinion  to  charge  that  there  Is  some 
evidence  of  It.  Thomason  v.  Southern  R.  Co. 
[S.  C]  51  S.  B.   443. 

52.  That  a  connecting  carrier  which  com- 
pleted the  carriage  will  be  liable  for  a  de- 
ficiency without  proof  that  it  was  occasioned 
by  its  fault.  Bibb  v.  Missouri,  etc.,  R.  Co. 
[Tex.  Civ.  App.]   84  S.  W.   663. 

53  See  Blashfield,  Instructions  to  Juries, 
§  38  et  seq. 

54.  The  court  may  express  his  opinion, 
comment  on  the  evidence  or  the  witness  or 
parties  if  he  leaves  the  jury  free  to  deter- 
mine the  case  on  the  evidence.  Lappe  v. 
Gfeller,  211  Pa.  462,  60  A.  1049.  It  is  not 
error  for  the  court  to  comment  on  the  ab- 
sence of  witnesses  which  could  have  been 
produced  by  a  proper  degree  of  diligence. 
Oldham  v.  U.  S.  Express  Co.,  25  Pa.  Super. 
Ct.    549. 

55.  A  Federal  Judge  may  express  his  opin- 
ion as  to  the  weiglit  of  evidence  but  he  can- 
not direct  the  jury  to   ignore   evidence  that 
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Conflicting  evidence." — Wliere  the  evidence  is  conflicting,  the  court  should 
call  attention  to  the  kinds  and  character  of  the  testimony  offered/'  and  explain  the 
difference  between  interested  and  disinterested  testimony.^" 

§  6.  Form  and,  general  substance  of  instruction.^'^ — It  is  not  required  that 
the  entire  law  of  the  case  be  stated  in  a  single  instruction/'  but  everything  essen- 
tial to  the  expression  of  a  single  rule  should  be  embraced."^  An  instruction  correct 
so  far  as  it  goes  but  which  does  not  assume  to  point  out  all  the  elements  essential 
to  a  recovery  may  be  supplemented.''  All  of  the  instinietions  given  are  to  be  taken 
as  a  series/*  but  an  instruction  intended  to  cover  the  whole  case  and  which  directs 
the  jury  to  find  a  certain  way  should  include  all  the  necessary  elements  involved."' 
Where  a  case  is  submitted  for  a  special  verdict,  only  the  instructions  appropriate 
to  the  question  to  be  answered  should  be  given,"'  and  where  a  case  is  submitted  on 
special  issues,  it  is  not  necessary  to  instruct  as  to  the  law.'^  The  instructions  should 
be  stated  in  as  simple,  orderly,  clear  and  precise  manner  as  is  possible  under  the 
circumstances,"'  but  it  is  not  essential  that  they  be  the  most  simple  and  direct  that 


is   aamlssible.     Post  v.  United  States   [C.   C. 
A.]    135   F.   1. 

50.  The  fact  that  the  court  of  last  resort 
has  stated  In  the  same  case  what  facts  would 
constitute  negligence  does  not  make  it  prop- 
er for  the  trial  court  to  charge  that  such' 
facts  would  constitute  negligence.  Macon  R. 
&    Light    Co.    V.    Vining    [Ga.]    51    S.    B.    719. 

57.  See  4  C.  I*  142. 

58.  Pyne  v.  Delaware,  etc.,  R.  Co.  [Pa.] 
61  A.  817. 

59.  Should  explain  the  difference  between 
Interested  and  disinterested  testimony,  and 
caution  the  Jury  as  to  their  duty  in  weighing 
and  deciding  on  a  conflict.  Clarlc  v.  tjnion 
Traction   Co.   tPa.]    60  A.   302. 

60.  See  4   C.  Lt   142. 

61.  See,  also,  post.  §  17,  Instructions 
must  be  considered  as  a  whole.  Omissions 
in  one  may  be  supplemented  by  other  in- 
structions. Burk  V.  Creamery  Package  Mfg. 
Co.,  126  Iowa,   730,  102  N.  W.  793. 

62.  A  charge  on  the  burden  of  proof 
should  be  so  framed  as  to  require  the  plain- 
tiff to  prove  all  facts  necessary  to  entitle 
him  to  recover.  Metropolitan  St.  R.  Co.  v. 
Wlshert  [Tex.  Civ.  App.]  13  Tex.  Ct.  Kep.  799, 
89  S.  W.  460.  Instructions  held  bad  for  fail- 
ing to  hypothesize  that  contributory  negli- 
gence referred  to  therein  contributed  to  the 
injury  complained  of.  Kansas  City,  etc.,  R. 
Co.  V.  Matthews  [Ala.]  39  So.  207.  An  In- 
struction that  a  policy  of  Insurance  was  en- 
tered into  by  the  secretary's  acceptance  of  the 
application  and  membership  fee  is  erroneous, 
in  not  touching  upon  the  authority  of  the 
secretary,  which  was  a  point  in  dispute.  Gil- 
lespie Home  Tp.  Mut  Fire  Ins.  Co.  v. 
Prather,  105  111.  App.  1230.  An  instruction 
based  on  a  theory  of  a  servant  being  order- 
ed into  a  dangerous  place  by  his  master  must 
not  ignore  any  of  the  elements  essential  to  a 
recovery.  Wiggins  Ferry  Co.  v.  Hill,  112  lU. 
App.  475.  Request  purporting  to  state  the 
necessary  elements  of  a  highway  by  pre- 
scription, but  neglecting  to  require  that  user 
must  be  under  a  claim  of  right,  properly  re- 
fused. Town  of  Bethel  v.  Pruett,  215  111.  162, 
74  N.  B.  111. 

63.  One  that  a  street  railway  company  la 
chargeable  with  notice  that  it  must  use  due 
care  to  avoid  injuring  persons  on  the  street 
Is  not  misleading   in  falling  to  charge  that 


such  persons  must  use  due  care  to  avoid  in- 
jury, other  instructions  having  covered  this 
phase  of  the  case.  West  Chicago  St.  R.  Co. 
V.  Schulz  [111.]  75  N.  B.  495. 

64.  See  post,  §  17,  Instructions  must  be 
considered  as  a  whole. 

65.  Should  be  so  framed  as  to  leave  no 
doubt  as  to  the  facts  upon  which  it  is  made 
to  depend.  Ford  v.  Hlne  Brothers  Co.,  115 
111.  App.  153.  An  instruction  directing  a  verdict 
if  certain  facts  are  found  must  embrace  all  the 
facts  and  conditions  essential  to  such  ver- 
dict. Chicago  City  R.  Co.  v.  O'Donnell,  114 
111.  App.  359.  The  question  here  was  not  on- 
ly whether  plaintiff  used  ordinary  care  in 
getting  out  of  the  way  of  the  car,  but  also 
whether  in  getting  in  the  way  he  used  such 
care.  Chicago  City  R.  Co.  v.  Mauger,  105 
111.  App.  579.  An  instruction  embodying  the 
elements  essentia,!  to  a.  recovery  is  not  ob- 
jectionable as  attempting  to  summarize  the 
evidence  without  including  the  evidence  of 
both  sides.  Dunn  v.  Crichfield,  214  111.  292, 
73  N.  E.  386.  Where  the  court  states  that 
to  sustain  the  burden  of  proof  certain  facts 
must  be  established  but  omits  a  fact  essen- 
tial to  a  right  of  recovery,  a  verdict  will  be 
set  aside  unless  the  evidence  requires  a  find- 
ing adverse  to  the  defendant  on  such  issue. 
Chicago,  etc.,  R.  Co.  v.  White  [Neb.]  103  N. 
W.  661. 

06.  General  Instructions  are  not  proper. 
Morrison  v.  Lee  [N.  D.]  102  N.  W.  223. 

67.  On  submission  of  an  issue  whether  or 
not  certain  property  is  community  property. 
It  Is  not  necessary  to  Instruct  in  what  man- 
ner or  with  what  funds  the  property  must 
have  been  acquired.  York  v.  Hilger  [Tex. 
Civ.  App.]    84   S.  W.    1117. 

68.  A  mass  of  disorderly  and  unarranged 
requests  should  not  be  read.  Rosenstein  v. 
Fair  Haven  &  W.  R.  Co.  [Conn.]  60  A.  1061. 
The  court  need  not  instruct  In  the  language 
presented  by  counsel  but  may  choose  that 
mode  of  expression  best  adapted  to  intelli- 
gently state  the  law  on  the  requested  sub- 
ject-matter. Hlckey  v.  Rio  Grande  Western 
R.  Co.  [Utah]  82  P.  29.  The  principles  charg- 
ed should  not  be  so  connected  with  each 
other  and  confused  as  to  be  misleading. 
Western  &  A.  R.  Co.  v.  Burnham  [Ga.]  50  S. 
B.  984.  It  is  erroneous  to  state  in  Inime- 
diate    connection    with    each    other,    without 
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can  be  given. °°  Their  meaning  is  to  be  determined  by  what  ordinary  men  and 
jurors  would  understand  them  to  mean,  under  the  evidence  and  circumstances  of  tiie 
trial.'"  Instructions  dealing  with  the  evidence  should  run — "if  you  believe  from 
the  evidence/"^  but  it  is  not  necessary  that  each  thought,  element  or  act  pointed 
out  or  specified  shall  be  preceded  immediately  by  the  requirement  that  it  must  be 
found  from  the  evidence.'^  An  admonition,  though  applicable,  need  not  be  re- 
peated in  every  instruction.'^  Hypothetical  instructions  should  be  based  on  a  cor- 
rect hypothesis.'*  Eeading  ezcerpts  from  opinions  of  appellate  courts  is  not  a  de- 
sirable method  of  instructing,'*  as  such  excerpts  are  liable  to  be  misleading'^  or  argu- 
mentative." The  language  of  instructions  should  be  intelligible,'*  clear,'^  and  free 
from  ambiguity.*"     Instructions  should  not  be  misleading,*^  or  tend  to  impress  the 


explanation,  two  distinct  rules  of  law,  quali- 
fying the  former  with  the  latter.  Macon  R. 
&  Light  Co.  V.  Streyer  [Ga,]  51  S.  E.  342. 

Approved  forms:  Relating  to  liability  for 
goods  sold  and  delivered.  Reynolds  v.  Blake, 
111  111.  App.  53.  Relative  to  negligence  and 
contributory  negligence  held  not  ground  for 
reversal,  though  not  to  be  commended. 
Huey  Co.  v.  Johnston  [Ind.]  73  N.  E.  996.  "If 
the  jury  believe  from  the  evidence  that  the 
plaintiff  while  in  the  exercise  of  ordinary 
care  was  injured  by  or  in  consequence  of 
the  negligence  alleged  in  the  declaration  or 
any  count  thereof,  you  can  find  defendant 
guilty."  Illinois  Terra  Cotta  Lumber  Co.  v. 
Hanley,  116  111.  App.  359.  "Plaintiff's  case" 
and  "his  case"  are  proper  terms  to  be  used 
in  instructions.  Chicago  City  R.  Co.  v.  Nel- 
son, 116  111.  App.  609;  Chicago  City  R.  Co.  v. 
Nelson,  215  111.  436,  74  N.  B.  458. 

60.  If  they  are  such  as  can  be  readily  un- 
derstood by  the  ordinary  mind,  it  is  sufBcient. 
Carson  v.  Old  Nat.  Bank,  37  Wash.  279,  79  P. 
927. 

70.  Bickel  v.  Martin,  115  111.  App.  367.  A 
special  charge  to  the  jury  to  the  effect  that 
in  order  to  render  an  assignment  of  the  con- 
tract valid  there  would  have  to  be  a  new 
agreement  between  the  parties  "simultan- 
eously" will  be  interpreted  to  mean  that  the 
new  agreement  be  or  exist  between  the 
parties  simultaneously,  and  not  that  it  must 
be  made  between  them  simultaneously. 
Caldwell  Furnace  Foundry  Co.  v.  Peck-Wil- 
liamson Heating,  etc.,  Co.,  6  Ohio  C.  C.  (N.  S.) 
629.  "While"  exercising  ordinary  care  is 
sufficiently  broad  to  require  the  jury  to  find 
the  exercise  of  such  degree  of  care  at  and 
Immediately  prior  to  the  time  of  his  injury. 
Chicago  Union  Traction  Co.  v.  Lawrence,  113 
111.  App.  269.  An  instruction  that  the  jury 
should  consider  an  alleged  dedicator's  acts 
as  proof  of  his  intention  to  dedicate  did  not 
authorize  the  determination  of  the  question 
of  intention  on  the  alleged  dedicator's  testi- 
mony alone..  Town  of  Bethel  v.  Pruett,  215 
111.  162,  74  N.  B.  111. 

71.  "If  you  believe  from  the  evidence 
bearing  on  plaintiff's  case"  is  equivalent  to 
"If  you  believe  from  the  evidence."  Hayward 
V.  Scott,  114  111.  App.  531.  "Under  the  evi- 
dence and  the  instructions  of  the  court"  and 
"from  the  preponderance  of  the  evidence  in 
this  case  and  under  the  instructions  of  the 
court"  are  proper  substitutes  for  "from  the 
evidence."  Chicago  &  W.  I.  R.  Co.  v.  Newell, 
113  111.  App.  263.  "The  evidence"  means  all 
the  evidence.     Adams  v.  Pease,  113  111.  App. 


356.  Instruction  that  if  the  jury  find  from 
the  evidence  "that  the  plaintiff  has  made  out 
his  case  by  a  preponderance  of  the  evidence 
as  alleged  in  his  declaration,"  he  is  entitled 
to  recover,  is  proper.  United  States  Brewing 
Co.  V.  Stoltenberg,  114  111.  App.  435.  Failure 
to  require  the  jury's  belief  to  be  "based  on 
the  evidence"  held  not  prejudicial  error. 
Town  of  Bethel  v.  Pruett,  215  111.  162,  74  N. 
B.  111.  "If  you  believe  from  the  evidence" 
should  not  be  used.  Merrell  v.  Dudley  [N. 
C]   51  S.  E.  777. 

72.  Where  an  instruction  contains  but  one 
sentence  and  begins  with  the  requirement  to 
'.'And  from  the  evidence"  the  matters  therein 
the  direction  applies  to  the  entire  sentence. 
Leighton  &  H.  Steel  Co.  v.  Snell  [111.]  75  N. 
B.    462. 

73.  Where  instructions  inform  the  jury 
that  carelessness  or  unskillfulness  must  have 
attended  all  the  acts  of  a  defendant.  It  was 
not  necessary  that  this  admonition  be  re- 
peated in  every  instruction.  Mernin  v.  Cory, 
145   Cal.  573,   79    P.   174. 

74.  Refusal  of  a  request  that  the  undis- 
puted evidence  showed  a  fact  was  proper 
where  the  evidence  showed  a  different  fact. 
O'Connor  v.  Hogan  [Mich.]  12  Det.  Leg.  N. 
272,   104  N.  W.    29. 

75.  Thomas  v.  Butler,  24  Pa.  Super.  Ct. 
305. 

76.  The  practice  of  presenting  an  excerpt 
from  an  opinion  of  an  appellate  court  is  not 
commended.  Jensen  v.  Philadelphia,  etc.,  R. 
Co.,   24   Pa,    Super.   Ct.   4. 

77.  Language  used  by  the  court  of  last  re- 
sort, especially  where  used  in  the  discus- 
sion of  the  facts  of  a  case,  is  often  inap- 
propriate to  be  used  in  an  instruction.  At- 
lanta &  W.  P.  R.  Co.  V.  Hudson  [Ga.]  51  S. 
B.  29. 

78.  Unintelligible  In  language  properly  re- 
fused. Kehl  V.  Abram,  112  111.  App.  77.  In- 
struction held  unintelligible.  Frank  v.  St. 
Louis  Transit  Co.   [Mo.  App.]   87  S.  W.  88. 

79.  Held  confusing:  Texas  &  P.  R.  Co.  v. 
Ray  Bros.  [Tex.  Civ.  App.]  84  S.  W.  691;  Citi- 
zens R.  Co.  V.  Gossett  [Tex.  Civ.  App.]  85  S. 
W.  35.  Vague  and  confusing  instructions 
should  not  be  given.  City  of  Cleburne  v. 
Gutta  Percha  &  Rubber  Mfg.  Co.  [Tex.  Civ. 
App.]  13  Tex.  Ct.  Rep.  108,  88  S.  W.  300.  In- 
struction held  not  erroneous  as  making  a 
carrier  liable  for  any  negligence  except  its 
own.  San  Antonio  &  A.  P.  R.  Co.  v.  Dolan 
[Tex.   Civ.   App.]    85    S.    W.   302. 

80.  Ambiguous  instructions  are  ground 
for  reversal  if  they  are  prejudicial.     Renn  v. 
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jury  with  the  idea  that  they  may  disregard  the  law  and  facts  of  the  case.^^  The 
measure  of  damages  should  not  he  left  to  the  unlimited  discretion  of  the  jury/"  nor 
should  they  be  misled  into  allowing  double  damages.^*  Instructions  should  not 
appeal  to  the  sympathies  of  the  jury,^°  nor  impose  too  great  a  burden  of  proof.^' 


Tallman,  25  Pa.  Super.  Ct.  503.  Instruction 
held  not  ambiguous.  Schroeder  v.  St.  Louis 
Transit  Co.   [Mo.   App.]   85  S.  W.    968. 

81.  Held  mlslendins  and  ground  for  re- 
versal. Curry  v.  Lanning,  94  N.  T.  S.  535;  l 
Plucker  v.  Miller,  26  Pa.  Super.  Ct.  495.  That  | 
upon  a  certain  showing  a  presumption  of  I 
negligence  arises  is  misleading  if  the  jury  [ 
are  not  instructed  that  this  presumption  Is  i 
rebuttable.  Chicago  &  E.  I.  R.  Co.  v.  Grose. 
113  111.  App.  547.  Abstract  propositions, 
though  correct,  should  not  be  given  if  they 
are  misleading.  Chan  v.  Slater  [Mont.]  82 
P.  657.  Instruction  that  plaintiff  could  not 
recover  if  his  injuries  were  caused  by  his 
own  and  his  foreman's  negligence  is  mislead- 
ing. The  jury  might  have  understood  that 
the  foreman's  negligence  alone  would  not 
authorize  a  recovery.  Missouri,  K.  &  T.  R. 
Co.  V.  Kellerman  [Tex.  Civ.  App.]  13  Tex.  Ct. 
Rep.  140,  87  S.  W.  401.  An  instruction  that 
the  law  raises  a  presumption  of  negligence 
from  certain  facts  is  misleading  in  not  stat- 
ing that  such  presumption  is  rebuttable. 
Chicago  &  N.  "W.  R.  Co.  v.  Jamieson,  112  111. 
App.  69.  Requiring  that  the  jury  "should 
be  reasonably  satisfied  by  a  preponderance 
of  evidence."  Callaway  v.  Gay  [Ala.]  39  So. 
277.  Request  that  it  takes  the  same  amount 
of  evidence  to  prove  one  thing  as  It  does 
to  prove  another  is  properly  refused  and  a 
requirement  that  it  be  proved  by  a  prepon- 
derance substituted.  Smith  v.  McDonald 
[Mich.]  102  N.  W.  738.  It  is  erroneous  to  in- 
struct the  jury  to  use  Its  own  knowledge 
In  determining  what  evidence  means.  North- 
ern Supply  Co.  V.  Wangard,  123  Wis.  1, 100  N. 
W.  1066.  Instruction  as  to  the  effect  of  ad- 
mission. Castner  v.  Chicago,  etc.,  R.  Co.,  126 
Iowa,  581,  102  N.  W.  499.  A  misleading 
charge  is  not  ground  for  reversal  unless  prej- 
udice results.  Vandiver  &  Co.  v.  Waller 
[Ala.]    39   So.   136. 

Properly  refused  as  too  general  as  well  as 
misleading.  Mueller  v.  Northwestern  Iron 
Co.  [Wis.]  104  N.-  W.  67.  Misleading  instruc- 
tion may  be  refused.  Stewart  v.  Doak  [W. 
Va.]  52  S.  B.  95;  Texas  Cent.  R.  Co.  v. 
O'Loughlin  [Tex.  Civ.  App.]  84  S.  W.  1104; 
Jacksonville  Blec.  Co.  v.  Adams  [Fla.]  39  So. 
183.  Instruction  that  it  is  not  the  duty  of  a 
railroad  company  to  check  the  speed  of  Its 
trains  at  crossings  is  properly  refused  where 
it  appears  that  the  train  was  running  in  the 
limits  of  a  municipality  at  a  speed  pro- 
hibited by  ordinance.  Davenport,  etc.,  R. 
Co.  V.  De  Taeger,  112  111.  App.  537.  Request 
from  which  the  jury  might  have  Inferred 
that  the  burden  of  proof  rested  on  the  wrong 
party.  Brown  v.  Harris  [Mich.]  102  N.  W. 
960. 

Held  not  misleading:  Instruction  in  an 
action  for  false  imprisonment,  assault  and 
battery  and  malicious  prosecution,  liansky 
v.  Prettyman  [Mich.]  12  Det.  Leg.  N.  120,  103 
N.  W.  538.  Instruction  defining  circum- 
stantial evidence  and  preponderance.  Chi- 
cago City  R.  Co.  v.  Nelson,  215  in.  436,  74 
N.  B.  458.     Instructions  as  to  the  duty  of  a 


master  to  furnish  his  servants  a  safe  place 
in  which  to  work.  Powley  v.  Swensen,  146 
Cal.  471,  80  P.  722.  That  the  court  read  to 
the  jury  Civ.  Code  1895,  §  2322,  containing 
two  principles,  is  not  ground  for  a  new  trial. 
Macon  &  B.   R.  Co.  v.   Anderson,   121  Ga.  666, 

49  S.  B.  791.  Instruction  to  consider  and 
weigh  testimony  as  to  what  services  of  an 
attorney  are  worth  held  not  misleading.  Sex- 
ton V.  Bradley,  110  111.  App.  495.  That  an  in- 
struction is  in  general  terms  is  not  ground 
for  reversal  unless  it  is  misleading.  Sack  v. 
St.  Louis  Car  Co.    [Mo.  App.]   87   S.   W.  79. 

82.  That  the  jury  are  the  sole  judges  of 
the  facts  and  that  the  court  does  not  intend 
to  Instruct  how  they  should  find  any  ques- 
tion of  fact.  Chicago  Union  Traction  Co.  v. 
Straud,    114    111.    App.    479. 

83.  The  measure  of  damages  in  a  person- 
al Injury  action  should  not  be  left  to  the 
unlimited  discretion  of  the  jury.  Chicago, 
etc.,   R.    Co.    V.    Kuck,    112  111.    App.    620. 

84.  When  a  general  measure  of  damages 
is  stated,  it  is  improper  to  so  frame  a  charge 
as  to  authorize  an  additional  recovery  for 
particular  items  included  in  and  covered 
by  the  general  measure.  St.  Louis  &  S.  W. 
R.  Co.  V.  Foster  [Tex.  Civ.  App.]  89  S.  W. 
450.  Instructions  held  not  objectionable  as 
misleading  the  jury  into  giving  double  dam- 
ages. Red  River,  etc.,  R.  Co.  v.  Reynolds 
[Tex.    Civ.   App.]    85    S.   W.    1169. 

Not  misleadlngri  Instruction  as  to  meas- 
ure of  damages  against  a  connecting  car- 
rier. Texas  &  P.  R.  Co.  v.  Slaughter  [Tex. 
Civ.  App.]  84  S.  W.  1085.  Instruction  as  to 
damages  held  misleading  as  not  limiting  the 
jury  to  the  allowance  of  actual  damages. 
La  Favorite  Rubber  Mfg.  Co.  v.  Channon 
Co.,  113  111.  App.  491.  An  instruction  that 
such  damages  may  be  allowed  as  the  jury 
believe  from  the  evidence  was  sustained, 
not  exceeding  the  amount  claimed,  is  not 
erroneous  because  the  amount  claimed  was 
large.  Kellyville  Coal  Co.  v.  Strine  [111.]  75 
N.   E.    375. 

85.  In  an  action  for  wrongful  death,  in- 
structing that  the  case  should  be  decided 
the  same  as  if  the  widow  and  not  the  brother 
was  plaintiff.  National  Council  of  the  Knights 
&  Ladies  of  Security  v.  O'Brien,  112  111.  App. 
40.  But  see  Reiss  v.  Kienle,  88  N.  T.  S.  359, 
holding  that  it  is  not  erroneous  to  charge 
that  defendant  will  be  incarcerated  if  the 
verdict  goes  against  him. 

86.  "By  a  preponderance  of  the  evidence 
to  the  satisfaction  of  the  jury"  Is  bad  form. 
Citizens'  Nat.  Bank  v.  Cammer  [Tex.  Civ. 
App.]  86  S.  W.  625.  Contributory  negligence 
may  be  proven  by  a  preponderance  of  evi- 
dence. Proof  need  not  be  "clear  and  con- 
vincing."    Sanders  v.  Aiken  Mfg.  Co.   [S.  C] 

50  S.  B.  679.  That  the  jury  must  be  "satis- 
fled"  is  erroneous  where  only  a  preponder- 
ance of  evidence  is  required.  Houston  &  T. 
C.  R.  Co.  v.  Buchanan  [Tex.  Civ.  App.]  84  S. 
W.  1»73.  Requiring  plaintiff  to  prove  his 
case  to  the  satisfaction  of  the  jury  is  er- 
roneous.    Kelley  v.  Malhoit,   115  111.  App.   23. 
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Instructions  should  he  certain.^'' — They  should  be  direct,  accurate  and  certain,*' 
and  repetition  should  be  avoided/"  especially  where  the  evidence  is  conflicting""  or 
evenly  balanced,"^  or  the  case  is  a  close  one  upon  the  facts."" 

Verhdl  inaccuracies  and  inelegancies^^  should  be  avoided,"*  as  they  constitute 
ground  for  reversal  if  prejudice  results,"?  but  usually  they  are  considered  harmless"" 
and  not  to  be  complained  of  by  a  party  who  does  not  at  the  time  call  them  to  the  at- 
tention of  the  court."'' 


Requiring  too  great  a  burden  of  proof  is  er- 
roneous. Ketchum  v.  Gilmer,  115  III.  App. 
347;  Whitaker  v.  Thayer  [Tex.  Civ.  App.]  86 
S.    "W.    364. 

Held  not  to  violate  the  rule:  Instruction 
that  plaintiff  must  make  out  his  case  "to 
the  satisfaction  of  the  Jury"  does  not  im- 
pose too  great  a  burden.  Powell  v.  Georgia, 
etc.,  R.  Co.,  121  Ga.  803,  49  S.  E.  7B9.  Instruc- 
tion to  find  for  a  party  if  the  evidence  pre- 
ponderates In  his  favor,  though  but  slightly, 
is  not  erroneous.  Chicago  Union  Traction 
Co.  V.  Lawrence,  113  111.  App.  269;  Chicago 
City  R.  Co.  V.  Nelson,  215  111.  436,  74  N.  B. 
458.  Unless  the  jury  believe  and  "can  say" 
from  the  evidence  imposes  no  greater  bur- 
den of  proof  than  if  "can  say"  had  been 
omitted.  O'Donnell  v.  Rosenthal,  110  111. 
App.  225.  "Preponderates  in  his  favor 
though  but  slightly,"  though  subject  to 
■oiMticism  Is  not  reversible  error.  Chicago 
City  R.  Co.  V.  Nelson,   116   111.  App.  609. 

87.  See   4   C.   L.    143. 

88.  An  Instruction  permitting  the  jury  to 
award  damages  on  mere  caprice  is  erroneous. 
Simons  v.  Mason  City  &  Ft.  D.  R.  Co.  [Iowa] 
103   N.   W.   129. 

Held  clear  and  not  open  to  the  objection 
of  being  vague.  City  of  Lexington  v.  Kreitz 
[Neb.]  103  N.  W.  444.  Held  not  vague  or  un- 
certain. Dysart-Cook  Mule  Co.  v.  Reed  [Mo. 
App.]    89  S.  W.  591. 

89.  The  giving  of  a  great  number  of  in- 
structions containing  much  repetition  may 
be  reversible  error  in  a  close  case.  Bartz  v. 
Chicago  City  R.   Co.,  116  111.   App.   554. 

90.  Where  there  Is  a  sharp  conflict  in  the 
evidence,  instructions  should  be  clear  and 
accurate.  Bloomington  &  N.  R.  Co.  v.  Gab- 
bert.  111  111.  App.  147;  Chicago  Union  Trac- 
tion Co.  V.  Grommes,  110  111.  App.  113. 

91.  Where  the  evidence  is  conflicting  and 
would  have  justifled  a  verdict  either  way. 
West  Chicago  St.  R.  Co.  v.  Moras,  111  111. 
App.  531.  Where  there  is  a  sharp  conflict 
and  a  verdict  either  way  would  be  sustained, 
the  instructions  must  be  accurate  and  cor- 
rect. Illinois  Cent.  R.  Co.  v.  Burke,  112  111. 
App.  415. 

92.  Where  the  case  is  very  close  on  the 
facts,  it  is  important  that  the  instructions 
TDe  accurate.  Sardis  &  D.  R.  Co.  v.  McCoy 
[Miss.]  37  So.  706.  The  Jury  should  be  ful- 
ly and  accurately  instructed  where  the  case 
Is  close  and  the  evidence  conflicting.  Buck- 
ler V.  Newman,  116  111.  App.  546. 

93.  See  4  C.  L.  143. 

94.  When  a  party  is  seeking  to  recover 
-on  several  contracts,  it  is  error  to  instruct 
that  if  he  Tvas  not  in  default  relative  to 
said    contracts    "or    either    of   them,"    he    is 

•entitled  to  recover.  Armeny  v.  Madson  & 
Buck  Co.,  Ill  111.  App.  621.  "Corroborated 
iby    other    credible    w^itnesses"    is    erroneous 


when  corroboration  by  a  single  witness 
would  be  suflioient.  Weddemann  v.  Leh- 
man, 111  III.  App.  231.  "A  fair  preponder- 
ance of  evidence"  is  erroneous.  Link  v. 
Campbell  [Neb.]  104  N.  W.  939.  "Clear" 
preponderance  is  erroneous.  Chan  v.  Slater 
[Mont.]  82  P.  657.  Where  it  is  the  duty 
of  the  jury  to  consider  certain  facts,  impera- 
tive forms  of  expression  should  be  used, 
"must"  instead  of  "may"  or  "should."  South- 
ern R.  Co.  V.  State  [Ind.]  75  N.  E.  272.  Error 
to  use  "believed"  instead  of  "knew."  Smith  v. 
McDonald   [Mich.]   102  N.  W.   738. 

95.  Court  making  incorrect  statements 
of  testimony  on  dominant  questions  on  a 
controlling  issue  in  its  charge,  is  ground 
for  reversal.  Wuest  v.  Baltimore,  etc.,  R. 
Co.,    5    Ohio   C.    C.    (N.    S.)    619. 

96.  A  statement  that  a  bonding  company 
signed  paper  as  surety,  not  as  an  accommo- 
dation indorser  but  for  a  consideration,  fol- 
lowed immediately  by  a  statement  of  the 
rights  of  sureties  and  that  they  are  favor- 
ed in  the  law,  held  not  prejudicial.  Ameri- 
can Bonding  Co.  v.  Ottumwa  [C.  C.  A.] 
137  P.  572.  Slight  inaccuracies  in  the  re- 
cital of  testimony  is  not  ground  for  revers- 
al. McCosh  v.  Myers,  25  Pa.  Super.  Ct.  61. 
"Strong  evidence"  Instead  of  "persuasive 
evidence"  held  not  reversible  error.  Pry  v. 
Pennsylvania  R.  Co.,  24  Pa.  Super.  Ct.  147. 
Use  of  "defendant"  instead  of  "plaintiff" 
held  not  misleading.  Bowick  v.  American 
Pipe  Mfg.  Co.,  69  S.  C.  360,  48  S.  E.  276.  An 
instruction  to  answer  an  issue  of  contribu- 
tory negligence  "no"  is  bad  form,  but  harm- 
less when  there  is  an  entire  absence  of  evi- 
dence. Walker  v.  Carolina  Cent.  R.  Co.,  135 
N.  C.  738,  47  S.  E.  675.  Omission  of  "pre- 
ponderance" in  a  single  instance  held  not 
prejudicial.  Humphrey  v.  Pope  [Cal.  App.] 
82  P.  223.  Omission  of  "not"  in  a  definition 
of  negligence  held  not  reversible  error. 
Young  V.  People's  Gas  &  Blee.  Co.  [Iowa] 
103  N.  W.  788.  Use  of  "defendant"  in- 
stead of  "plainiiiff"  is  harmless  when  the 
instructions  as  a  whole  are  not  mislead- 
ing. Reupke  v.  Stuhr  &  Son  Grain  Co.,  126 
Iowa,  632,  102  N.  W.  509.  Though  not  per- 
fectly accurate  and  above  criticism,  it  is  not 
ground  for  reversal  if  the  jury  were  not 
misled.  Demmer  v.  American  Ins.  Co.,  110 
111.  App.  580.  Use  of  "street"  instead  of 
"sidewalk"  held  harmless.  Village  of  Up- 
per Alton  V.  Green,  112  111.  App.  439.  Re- 
fusal to  give  instruction  which  was  sub- 
ject to  some  verbal  criticism  held  error. 
Chicago  City  R.  Co.  v.  Meinheit,  114  111.  App. 
497. 

97.  When  a  judge  drops  a  word  or  ex- 
pression In  the  course  of  a  long  chargo 
which  is  plainly  error  and  contrary  to  the 
theory  of  the  case,   counsel   should   call   his 
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Argumentative  instrv£tions'°^  should  not  be  given/'  but  the  giving  of  an  abstract 
and  argumentative  charge  is  not  reversible  error/  especially  if  instructions  as  a 
whole  state  the  law  fully  and  clearly.^ 

The  instructions  should  he  consistent.^ — Conflicting  requests  should  not  be 
read  to  the  Jury  without  adequate  comment  or  reference  to  the  conflict/  and  though 
instructions  supplement  each  other,  they  should  state  correct  principles  and  be  in 
harmony."  The  giviag  of  inconsistent  instructions  is  reversible  error/  unless  they 
relate  to  an  immaterial  issue.'  An  incorrect  instruction  is  not  cured  by  a  correct 
one  in  direct  conflict  with  it.* 

§  7.  Relation  of  instruction  to  pleading  and  evidence.' — ^Instructions  should 
be  predicated  on  the  issues  made  by  the  pleadings/"  which  are  material/^  and 


attention  to  the  Inadvertence  and  not  rely 
on  a  general  exception.  Patch  Mfg.  Co.  v. 
Protection  Lodge  No.  215,  I.  A.  M.  [Vt.] 
60   A.    74. 

98.  See    4    C.    li.    146. 

99.  McCormlck  v.  Parriott  [Colo.]  SO  P. 
1044;  Montgomery  St.  R.  Co.  v.  Kier  [Ala.] 
38  So.  857.  Requests  which  are  argumenta- 
tive, suggestive  or  persuasive  should  be  re- 
fused. Cleveland,  etc.,  R.  Co.  v.  Alfred,  113 
111.    App.    236. 

Properly  refused:  Chicago  Union  Trac- 
tion Co.  V.  Nuetzel.  114  111.  App.  466;  Daven- 
port, etc.,  R.  Co.  V.  DeTaeger,  112  111.  App. 
537. 

Held  argumentative!  Chicago  Title  & 
Trust  Co.  V.  Ward,  113  111.  App.  327;  Quint 
V.  Dimond  [Cal.]  82  P.  310;  Macon  R.  & 
Light  Co.  V.  Vining  [Ga.]  51  S.  B.  719. 
Singling  out  certain  testimony  and  stat- 
ing the  effect  to  be  given  it.  "Western  Un- 
ion Tel.  Co.  V.  Waller  [Tex.  Civ.  App.]  84 
S.  W.  695.  That  no  one  has  a  right  to  leap 
from  a  moving  train  in  the  night  time  be- 
cause he  is  carried  past  his  destination  is 
abstract  and  argumentative.  Kansas  City, 
etc.,  R.  Co.  V.  Matthews  [Ala.]  39  So.  207. 
"The  argument  Is  not  sound  which  seeks  to 
trace  the  immediate  cause  of  the  death  of 
"M"  through  the  previous  stages  of  physi- 
cal suffering  and  months  of  disease  and 
medical  treatment  to  the  original  accident 
on  the  railroad."  Id.  "A  mule  of  ordinary 
gentleness  as  used  in  the  complaint  does  not 
mean  any  particular  mule  which  is  ordin- 
arily gentle,  but  means  a  mule  which  Is  as 
gentle  as  ordinarily  gentle  mules."  West- 
ern R.  Co.  V.  Cleghorn  [Ala.]  39  So.  133.  In- 
struction as  to  the  duty  of  a  railroad  com- 
pany to  keep  its  right  of  way  clear  of  com- 
hustible  material  held  argumentative.  Ft. 
Worth  &  R.  G.  R.  Co.  v.  Dial  [Tex.  Civ.  App.] 
85  S.  W.  22.  In  stating  ttie  contentions  of 
the  parties  the  court  should  not  so  mingle 
them  with  Inferences  and  deductions  from 
facts  In  evidence  that  they  are  presented 
in  the  form  of  an  argument.  Smith  v. 
Hazlehurst  [Ga.]  50  S.  E.  917.  That  It  is 
a  sound  rule  of  law  that  if  a  witness  will- 
fully swears  falsely  to  a  material  fact  his 
entire  testimony  may  be  disregarded.  Mo- 
Clendon  v.  McKissack  [Ala.]  38  So.  1020.  A 
charge   that   the   law   abhors   fraud.     Id. 

1.  Vandlver  &  Co.  v.  Waller  [Ala.]   39  So. 

136. 

2.  McCormlck    v.    Parriott    [Colo.]    80    P. 

1044. 


3.  See  4  C.  L.  145. 

Rule  violated:  Assuming  a  certain  fact 
and  then  submitting  whether  or  not  it  ex- 
isted is  erroneous.  Anderson  v.  Seropian 
[Cal.]  81  P.  621.  Error  to  give  instructions 
which  contradict  each  other  -with  respect 
to  material  matters.  Thomas  v.  Riley,  114 
111.  App.  520.  Instructions  as  to  negligence 
and  contributory  negligence.  Christy  v.  Des 
Moines  City  R.  Co.,  126  Iowa,  428.  102  N.  W. 
194.  Instruction  held  contradictory  and 
prejudicial.  Quist  v.  Dimond  [Cal.]  82  P. 
310. 

Rule  not  violated:  Instructions  relative 
to  the  duty  of  an  agent  held  not  inconsis-« 
tent.     Aetna  Indemnity  Co.  v.  Ladd  [G.  C.  A.] 

135  F.  636.  Instructions  relative  to  burden 
of  proof  held  not  inconsistent.  Pacific  Pack- 
ing &  Navigation  Co.  v.  Fielding    [C.  C.   A.] 

136  F.  577;  McClure  v.  Feldmann,  184  Mo. 
710,  84  S.  W.  16;  Wright  v.  Kansas  City,  187 
Mo.  678,  86  S.  W.  462. 

4.  Shailer  v.  Vullock  [Conn.]  61  A.  65. 

5.  Chicago  Union  Traction  Co.  v.  Grom- 
mes,  110  111.  App.  113. 

0.  Inconsistent  instructions  held  preju- 
dicial error.  Rosenstein  v.  Fair  Haven  &  W. 
R.  Co.  [Conn.]  60  A.  1061.  Giving  two  in- 
structions so  contradictory  that  botli  cannot 
be  followed  is  error.  Chicago  &  A.  R.  Co.  v. 
Jennings,  114  111.  App.  622.  Instruction  that 
if  certain  facts  were  found  plaintiff  was  en- 
titled to  recover  without  a  qualification  "un- 
less he  was  guilty  of  contributory  negli- 
gence" Is  not  cured  by  a  subsequent  charge 
that  contributory  negligence  would  bar  a 
recovery.  Nickey  v.  Steuder  [Ind.]  73  N.  B. 
117. 

7.  Inconsistent  instructions  relative  to  an 
immaterial  issue  are  not  ground  for  reversal. 
James  v.  Lyons  Co.  [Cal.]  81  P.  275.  Incon- 
sistent Instructions  on  an  immaterial  point, 
where  the  jury  could  not  have  been  mis- 
led, are  not  grounds  for  a  new  trial.  Thorn- 
ton-Thomas Mercantile  Co.  v.  Bretherton 
[Mont.]   80  P.  10. 

8.  Rector  v.   Robins    [Ark.]    86   S.  W.   667. 

9.  See  4  C.  L.  145. 

10.  Instruction  not  based  on  the  plead- 
ings is  erroneous:  Nickey  v.  Dougan,  34 
Ind.  App.  601,  73  N.  B.  288;  Western  c&  A.  R. 
Co.  V.  Burnham  [Ga.]  50  S.  E.  984;  Dallas 
Consol.  Blec.  St.  B.  Co.  v.  Hardy  [Tex.  Civ. 
App.]  86  S.  W.  1053;  Word  v.  Marrs  [Tex. 
Civ.  App.]  83  S.  W.  17;  Texas  &  P.  R.  Co.  v. 
Ray  Bros.  [Tex.  Civ.  App.]  84  S.  W.  691.  An 
Instruction   upon   a   theory  of   recovery   not 
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which  remain  controverted/^  and  upon  the  competent  evidence^'  introduced  in  the 
■case/*'  ^^  which  is  sufficient  to  warrant  an  instruction/^  and  not  upon  evidence  merely 


supported  by  allegations.     Wabash  R.  Co.  v. 
Burress,   111   111.  App.    258. 

Held    erroneous:     Where    a    complaint    al- 
leged injuries  other  than  those   proved,   au- 
thorizing a  recovery  if  plaintiff  was  injured 
"in   whole   or   in  part   as   alleged"    is   not   a 
charge  on  facts  not  proven,  nor  does  it  au- 
thorize a   recovery  for  injuries   not   alleged. 
Missouri,  etc.,  R.  Co.  v.  Hay  [Tex.  Civ.  App.] 
13  Tex.  Ct.  Rep.  27,  86  S.  W.  954.     Instruction 
erroneous    as    not    limiting    the    question    of 
neslisence  to  that  alleged  in  the  complaint. 
Chicago,    I.    &   L.    R.    Co.    v.    Thrasher    [Ind. 
App.]    73    N.    B.    829.     Where    a   right   of   re- 
covery is  not  based   on   negligence   of  a  co- 
employe  and  it  is  not  alleged  that  the  master 
knew   of  such    negligence  nor   that   plaintiff 
was  ignorant  thereof,  an  instruction  relative 
thereto  is  not  within  the  issues.     Nickey  v. 
Dougan,  34  Ind.  App.  601,  73  N.  B.  288.     Er- 
roneous not  to  limit  the  right  to  recover  fo 
negligence      charged      in      the      declaration. 
Cleveland,   etc.,  R.  Co.  v.  Scott,  111  111.  App. 
234.     An   instruction   authorizing  a  recovery 
for  negligence  should  be  limited  to  the  acts 
of  negligence  alleged.     Schroeder  v.  St.  Louis 
Transit   Co.    [Mo.    App.]    85    S.   W.    968.     Er- 
roneous as  allowing  a  recovery  of  damages 
«iot    prayed    for     in    the     complaint.     Inter- 
national  &  O.   N.   R.  Co.  v.  Logan    [Tex.   Civ. 
App.]  81  S.  W.  812.     Where  defendant  claim- 
ed   that,    on   account    of   his   having    incurred 
expense   in   the   transaction   in   suit,   he   had 
paid    plaintiff   a   certain    sum    in    settlement, 
but   did   not   request  submission  of  issue  of 
such   accord   and   satisfaction,   held,   that   he 
was  restricted  to  his  plea,  and  his  contention 
that   an    instruction    for   plaintiff    precluded 
consideration    of    the    amount    of    such    ex- 
penses   was    outside    the    issues.     Sayers    v. 
Craven,   107  Mo.   App.    407,   81   S.  W.   473.     An 
Instruction  must  confine  the  jury  to  the  con- 
sideration of  negligence  alleged  in  the  dec- 
laration.    Chicago    Union     Traction     Co.    v. 
Grommes,    110   111.  App.    113.     An  instruction 
based  upon  no  count  in  the  declaration  is  er- 
roneous.    Gillespie  Home  Tp.  Mut.  Fire  Ins. 
Co.  V.    Prather,   105   111.   App.   123.     In  an  ac- 
tion for  services  rendered,  an  instruction  au- 
thorizing a  recovery  of  damages  for  breach 
of  contract  is  not  based  on  the  cause  of  ac- 
tion   pleaded    and    is    erroneous.     Mengis    v. 
Fitzgerald,   95   N.   T.   S.    436.     An   instruction 
submitting  an  issue  of  fraud  not  made  by  the 
pleadings   is   erroneous.     Beadleston  v.   Pur- 
rer,   102   App.   Div,    544,    92   N.   T.   S.    879.     An 
Issue  of  discovered  peril,  in  order  to  be  sub- 
mitted,   must    be    raised    by    the    pleadings. 
Hawkins  v.  Missouri,  etc,  R.  Co.   [Tex.  Civ. 
App.]  83  S.  W.  52.     Where  the  negligence  re- 
lied on  is  excessive  speed,  it  is  error  to  in- 
struct on  the  failure  to  give  warnings.  Ports- 
mouth   St.    R.    Co.    V.    Peed's    Adm'r,    102    Va. 
662,    47    S.    E.    850.     Instructions    allowing    a 
recovery  for  negligence  not  alleged  are  er- 
roneous.    Hartman   v.   St.   Louis   Transit  Co. 
[Mo.  App.]   87  S.  W.  86. 

Not  erroneous:  Instructions  held  not  to 
deprive  the  plaintiff  of  the  benefit  of  any 
contention  made  by  the  pleadings  and  sup- 
ported by  the  evidence.     Tucker  v.  Central  of 


Georgia  R.  Co.  [Ga.]  50  S.  E.  128,  It  is  error 
to  refuse  to  instruct  that  no  negligence  other 
than  that  alleged  in  the  petition  should  be 
considered.  Baltimore  &  O.  R.  Co.  v.  Lock- 
wood   [Ohio]    74  N.   B.   1071. 

11.  Instructions  on  an  immaterial  issue 
should  not  be  given.  Chan  v.  Slater  [Mont.] 
82  P.  657.  Under  §  50  of  the  Practice  Act, 
it  is  proper  to  instruct  the  jury  to  disre- 
gard counts  which  would  not  sustain  judg- 
ment after  verdict.  Chicago,  W.  &  V.  Coal 
Co.  V.  Moran,  110  111.  App.  664. 

IS.  It  is  error  to  instruct  on  an  issue  made 
by  the  pleadings,  but  expressly  abandoned 
in  open  court  during  the  progress  of  the 
trial.  McWhorter  v.  O'Neal  [Ga.]  51  S.  E. 
288. 

13.  That  a  party  does  not  object  to  the 
introduction  of  incompetent  evidence  does 
not  preclude  him  from  objecting  to  its  sub- 
mission to  the  jury  as  an  element  of  dam- 
ages. Lennox  v.  Interurban  St.  R.  Co.,  93  N. 
T.  S.  230.  An  instruction  based  on  excluded 
evidence  is  erroneous.  Foley  v.  Xavier,  93 
N.  Y.  S.  289.  Request  based  on  evidence 
held  Inadmissible  is  properly  refused.  Chi- 
cago Consolidated  Traction  Co.  v.  Gervens, 
113    111.    App.    275. 

14,  15.  Should  not  be  In  conflict  with  the 
evidence.  Tuffey  v.  Brooklyn  Union  Gas  Co., 
102  App.  Div.   416,  92  N.  T.  S.  489. 

Instructions  bnvingr  no  foundation  in 
the  evidence  should  not  be  given.  Sargent 
Co.  V.  Baublis,  215  III.  428,  74  N.  E.  455. 
Every  instruction  should  be  based  upon  some 
evidence.  Himrod  Coal  Co.  v.  Clingan,  114 
111.  App.  568;  Chicago  Union  Traction  Co.  v. 
Nuetzel,  114  111.  App.  466.  An  instruction  not 
based  on  evidence  is  bad.  Nickey  v.  Dougan, 
34  Ind.  App.  601,  73  N.  E.  288;  Louisville  &  N. 
R.  Co.  V.  Perkins  [Ala.]  39  So.  305.  Must  limit 
the  jury  to  the  evidence.  Wabash  R.  Co.  v. 
Rhymer,  112  111.  App.  225.  To  justify  the  sub- 
mission of  the  question  of  fraud,  there  must 
be  some  evidence  of  it.  Lancaster  v.  Lee  [S. 
C]  61  S.  E.  139.  Should  relate  solely  to  the 
facts  of  the  case.  Chicago  &  J.  Elec.  R.  Co.  v. 
Spence,  115  111.  App.  465.  The  jury  should  be 
confined  in  their  considerations  to  acts  of 
negligence  shown  by  the  proof.  Sommers  v. 
St.  Louis  Transit  Co.,  108  Mo.  App.  319,  83 
S.  W.  268.  Referring  the  measure  of  dam- 
ages to  the  Judgment  of  the  jury  without 
reference  to  what  might  be  found  from  the 
evidence  is  erroneous.  Chicago,  etc.,  R.  Co. 
v.  Thrasher  [Ind.  App.]  73  N.  B.  829.  An 
instruction  which,  predicates  a  right  to  re- 
cover upon  proof  made  in  the  case  upon  a 
particular  count  is  proper.  Chicago  &  A.  R. 
Co.  V.  Pettit,  111  111.  App.  172.  Instruction 
to  consider  all  the  facts  and  circumstances 
proven  by  the  evidence  Is  proper.  City  of 
Chicago  V.  Davies,  110  111.  App.  427.  A  re- 
fusal to  instruct  that  a  verdict  might  be 
found  upon  circumstantial  evidence  is  error. 
Moulton  v.  Gibbs,  105  111.  App.  104. 

BrroT  to  submit  issues  not  raised  by  the 
evidence:  Hase  v.  Schotte  [Mo.  App.]  84  S. 
W.  1014;  Delta  Bag  Co.  v.  ICearns,  112  111. 
App.  269;  Sanitary  Dist.  of  Chicago  v.  Mc- 
Mahon  &  Montgomery  Co.,  110  111.  App.  510; 
Rainey  v.  Lawrence   [Kan.]   79  P.  116;  Stew- 
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offered/^  and  conform  to  the  theory  upon  which  the  case  was  tried.*^    Requests 
for  instructions  not  so  predicated  axe  properly  refused/"  though  they  state  a  cor- 


art  V.  Van  Deventer  Carpet  Co.,  138  N.  C.  60, 
50  S.  B.  562;  Chambers  v.  Chicago,  etc.,  R. 
Co.  [Mo.  App.J  86  S.  W.  501;  Burnley  v.  Mul- 
ling [Miss.]  38  So.  635;  Willis  v.  St.  Joseph 
R.  Light,  Heat  &  Power  Co.  [Mo.  App.]  86 
S.  W.  567;  HoUingsworth  v.  Barrett  [Ky.]  89 
S.  W.   107. 

Held  erroneouM:  Submitting  the  hypothe- 
sis of  a  severe  abrasion  is  error  where  there 
is  no  evidence  thereof,  though  the  language 
of  the  instruction  was  used  in  the  petition. 
.  St.  Louis  V.  Kansas  City,  110  Mo.  App.  653, 
85  S.  W.  630.  An  instruction  which  leads 
the  jury  to  believe  that  they  may  base  their 
verdict  on  a  fact  not  supported  by  the  evi- 
dence. Rumsey  v.  Shaw  [Pa.]  61  A.  1109. 
Where  a  party  was  struck  by  a  car  which 
he  testifies  he  never  saw  an  Instruction  as 
to  "what  he  could  presume  had  he  seen  the 
car  is  error.  Toohey  v.  Interurban  St.  R.  Co., 
102  App.  Div.  296,  92  N.  T.  S.  427.  It  is  er- 
ror to  charge  that  the  Jury  may  find  a  fact 
which  there  Is  no  evidence  to  sustain.  Del- 
lapia  V.  American  Ice  Co.,  95  N.  T.  S.  605. 
Abstract  propositions  not  supported  by  evi- 
dence should  not  be  given.  Williams  &  Co. 
V.  Harris,  137  N.  C.  460,  49  S.  B.  954.  In- 
struction relative  to  wanton  negligence  is 
erroneous  where  there  is  no  evidence  of 
such  negligence.  McCandless  v.  Phreaner,  24 
Pa.  Super.  Ct.  383.  There  being  no  evidence 
of  undue  influence,  a  charge  upon  that  sub- 
ject Is  erroneous.  Moore  v.  Boothe  [Tex. 
Civ.  App.]  13  Tex.  Ct.  Rep.  218,  87  S.  W.  882. 
It  is  error  to  charge  that  a  certain  act  is 
negligence  when  such  instruction  has  no 
foundation  In  the  evidence.  Marshall  v.  Hol- 
brook,  C.  &  D.  Contracting  Co.,  95  N.  T.  S. 
599.  Error  to  submit  an  issue  of  negligence 
not  raised  by  the  evidence.  Behen  v.  St. 
Louis  Transit  Co.,  186  Mo.  430,  85  S.  W.  346. 
As  to  an  element  of  damages  as  to  which 
there  is  no  evidence.  Davis  v.  Richardson 
[Ark.]  89  S.  W.  318.  It  is  error  to  Instruct 
that  the  fact  that  a  party  called  no  wit- 
nesses may  be  considered  where  there  Is 
no  evidence  that  such  party  had  witnesses 
whom  he  could  produce.  Robinson  v.  Metro- 
politan St.  R.  Co.,  92  N.  Y.  S.  1010.  An  In- 
struction requiring  a  jury  to  find  facts  of 
which  there  is  no  evidence  is  erroneous. 
Schroeder  v.  St.  Louis  Transit  Co.  [Mo.  App.] 
85    S.   W.    968. 

Mnst  be  based  on  Issues  made  cither  by 
the  pleadings  or  the  er-ldence:  Request  bas- 
ed on  matter  not  in  issue  may  be  refused. 
Chicago  Consolidated  Traction  Co.  v.  Ger- 
vens,  113  111.  App.  275;  Woods  v.  Wabash  R. 
Co  [Mo.]  86  S.  W.  1082;  Walsh  v.  Jackson 
[Colo.]  81  P.  258;  Patterson  v.  First  Nat. 
Bank  [Neb.]  102  N.  W.  765;  Diefenthaler  v. 
Hall,  116  111.  App.  422.  Instructions  predi- 
cated on  causes  of  action  not  alleged  or 
proven  are  misleading.  Corum  v.  Metro- 
politan St.  R.  Co.    [Mo.  App.]   88  S.  W.  143. 

It  Is  error  to  submit  an  issue  not  tender- 
ed by  the  pleadings  nor  litigated  in  the 
presentation  of  the  case.  Cody  v.  Duluth 
St  R  Co.  [Minn.]  102  N.  W.  201.  Instruction 
not  based  on  any  matter  under  considera- 
tion properly  refused.  Stowe  v.  La  Conner 
Trading   &   Transp.    Co.    [Wash.]    80   P.    856. 


Introducing  into  the  case  a  substantial  issue 
not  raised  by  the  pleadings  nor  litigated 
by  consent  is  reversible  error.  Dolson  v. 
Dunham  [Minn.]  104  N.  W.  964.  It  is  error 
to  direct  the  jury  to  find  on  issues  not  rais- 
ed by  the  pleadings  or  upon  the  trial.  Chi- 
cago, etc.,  R.  Co.  V.  Wheeler  [Kan.]  79  P. 
673.  Instruction  upon  subject  of  fellow- 
servants  properly  refused  where  the  ques- 
tion does  not  arise  in  the  case.  Wabash  R. 
Co.   V.   Burress,   111  111.  App.    258. 

Must  be  based  ou  evidence  and  pleadings; 
Schlesinger  v.  Scheunemann,  114  111.  App. 
459;  Thornton-Tliomas  Mercantile  Co.  v. 
Bretherton  [Mont.]  80  P.  10.  As  a  rule  it  Is 
error  to  submit  to  the  jury,  as  a  question 
affecting  the  rights  of  the  parties,  an  Issue 
not  raised  by  both  the  pleadings  and  the 
evidence.  Missouri,  etc.,  R.  Co.  v.  McAnaney 
[Tex.  Civ.  App.]  80  S.  W.  1062.  Such  intro- 
duction is  ground  for  reversal  if  it  appears 
that  the  jury  were  misled.  Cincinnati  Trac- 
tion Co.  V.  Forrest  [Ohio]  75  N.  E.  818. 

16.  Evidence  held  to  justify  an  instruc- 
tion relative  to  false  representations.  Cen- 
tral of  Georgia  R.  Co.  v.  Goodwin,  120  Ga.  83. 
47  S.  B.  641.  Where  there  is  evidence  af- 
fording an  inference ,  of  a  certain  fact, 
an  instruction  based  thereon  is  warranted. 
Southern  R.  Co.  v.  Douglass  [Ala.]  39  So.  268. 
A  scintilla  of  evidence  which  would  not  sup- 
port a  verdict  does  not  call  for  an  instruc- 
tion on  the  issue  to  which  it  is  addressed. 
Chesapeake  &  O.  R.  Co.  v.  Stock  [Va,]  51  S. 
E.   161. 

17.  Not  on  evidence  "offered."  Henline 
v.    Brady,    110    111.   App.    75. 

18.  Morley  v.  St.  Joseph  [Mo.  App.]  87  S. 
W.  1013.  A  party  should  not  be  given  the 
benefit  of  any  theory  not  covered  by  his 
pleading.  Western  &  A.  R.  Co.  v.  Branan 
[Ga,]  51  S.  E.  650.  They  should  be  adjust- 
ed to  tlie  law  and  facts  of  the  case  on  trial. 
Central  of  Georgia  R.  Co.  v.  Price,  121  Ga. 
651,  49  S.  E.  683.  Instructions  predicated  on 
issues  not  submitted  may  be  refused.  Rio 
Grande,  etc.,  R.  Co.  v.  Martinez  [Tex.  Civ. 
App.]  87  S.  W.  853.  Must  be  based  on  the- 
ories advanced  by  the  pleadings.  Hlmrod 
Coal   Co.    V.    Cllngan,    114   111.    App.    568. 

19.  Not  within  the  pleadings:  Issues  not 
raised  by  the  pleadings  need  not  be  Instruct- 
ed upon.  Western  Union  Tel.  Co.  v.  Adams 
[Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  45,  87  S. 
W.  1060.  Instruction  predicated  on  contrib- 
utory negligence  not  pleaded  properly  re- 
fused. Missouri,  etc.,  R.  Co.  v.  Foster  [Tex. 
Civ.  App.)  13  Tex.  Ct.  Rep.  370,  87  S.  W.  879; 
Allen-West  Commission  Co.  v.  Hudgins  & 
Bro.  [Ark.]  86  S.  W.  289;  O'Donnell  v.  Armour 
Curled  Hair  Works,  111  111.  App.  516;  Kim- 
ball Co.  V.  Piper,  111  111.  App.  82. 

Not  predicated  on  the  evidence  i  Request 
not  based  on  evidence  properly  refused. 
Liverpool  &  L.  &  G.  Ins.  Co.  v.  Friedman  Co. 
[C.  C.  A.]  133  F.  713;  Miller  v.  Games  [Minn.] 
103  N.  W.  877;  Quale  v.  Hazel  [S.  D.]  104  N. 
W.  215;  City  of  Indianapolis  v.  Cauley  [Ind.J 
73  N.  E.  691;  Kehl  v.  Abram,  112  111.  App.  77; 
Chicago  &  A.  R.  Co.  v.  Bell,  111  111.  App.  280; 
German  American  Ins.  Co.  v.  Brown  [Ark.] 
87  S.  W.  135;  Virginia  &  N.  C.  Wheel  Co.  v. 
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reet  proposition  of  law,^"  as  tliey  tend  to  confuse  the  jury.''^  An  instruction  not 
predicated  on  issues  in  the  case  is  not  ground  for  reversal  unless  it  is  prejudicial.^^ 
An  instruction  should  be  predicated  on  all  the  evidence  bearing  on  the  issue  to  which 
it  relates,^^  and  when  testimony  is  stricken  the  court  should  upon  request  instruct 
that  it  be  disregarded.^* 

§  8.  Stating  issues  to  jury.^' — ^In  submitting  the  case  to  the  ,iury,  the  court 
should  separate  and  state  definitely  the  issues  of  fact  made  by  the  pleadings/^  and 
instruct  upon  each  issue  as  the  nature  of  the  case  may  require. ^^  Where  there 
are  no  written  pleadings,  the  court  should  frame  the  issues  from  the  evidence  and 
present  the  disputed  questions  of  fact.^^  Attention  should  be  called  to  material 
allegationB  admitted  and  denied.''*  The  court  should  not  read  the  pleadings 
and  instruct  the  jury  to  determine  the  controversy,  and  not  otherwise  define  the 
specific  issues.^"  The  court  should  not  submit  inconsistent  theories  and  authorize 
a  recovery  on  either.^^  It  is  not  a  sufficient  statement  of  the  issues  to  refer  the  jury 
to  the  pleadings,^^  and  although  it  is  proper  to  permit  the  jury  to  take  the  plead- 


Harrls,  103  Va.  708,  49  S.  B.  991;  United 
States  Wring-er  Co.  v.  Cooney,  214  lU.  520, 
73  N.  B.  803;  Feitl  v.  Chicago  City  R.  Co.. 
211  111.  279,  71  N.  B.  991;  Id..  113 
111.  App.  381;  Denison  &  P.  S.  R.  Co. 
V.  Harlan  tTex.  Civ.  App.]  13  Tex.  Ct.  Rep. 
207,  87  S.  'W.  732;  Lansky  v.  Pretty- 
man  [Mich.]  12  Det.  Leg-.  N.  120,  103  N.  W. 
538;  Portsmouth  St.  R.  Co.  v.  Feed's  Adm'r, 
102  Va.  662,  47  S.  B.  850;  Ward  Land  &  Stock 
Co.  V.  Mapes  [Cal.]  82  P.  426;  Bunn  v.  Crich- 
fleld,  214  111.  292,  73  N.  E.  386;  McKenssie  v. 
Mitchell  IGa.]  51  S.  E.  34;  Houston  &  T.  C.  R. 
Co.  V.  Cluck  [Tex.]  13  Tex.  Ct.  Rep.  186,  87 
S.  W.  817;  Harrison  v.  Lakenan  [Mo.]  88  S. 
"W.  53;  Parke  v.  Nixon  [Mich.]  12  Det.  Leg. 
N.  413,  104  N.  W.  597;  Haywood  v.  Galves- 
ton, etc.,  R.  Co.  [Tex.  Civ.  App.]  85  S.  W.  433. 
A  special  charge  that  "if  plaintiff  hy  her  own 
testimony  in  support  of  her  cause  of  ac- 
tion raises  a  presumption  of  contributory 
negligence,  the  burden  rests  upon  her  to 
remove  that  presumption"  was  properly 
refused  where  there  was  no  testimony  im- 
plying- negligence  on  her  part.  Smith  v. 
Johnson,  3  Ohio  N.  P.  (N.  S.)  8.  Requests 
concerning  a  defense  which,  as  a  matter  of 
law  Is  Insufficiently  supported  by  the  evi- 
dence, need  not  be  given.  American  Surety 
Co.  V.  Choctaw  Const.  Co.  [C.  C.  A.]  135  P. 
487.  It  is  not  error  to  refuse  to  Instruct 
that  a  woman  Is  subject  to  the  same  rules 
and  conditions  -with  respect  to  negligence 
that  a  man  Is  where  there  is  no  testimony 
on  the  subject.  Busch  v.  Robinson  [Or.]  81 
P.  237. 

20.  An  instruction,  though  containing  a 
correct  proposition  of  law,  may  be  refused  if 
there  is  no  evidence  before  the  jury  on  the 
subject.  Toung  v.  O'Brien,  36  Wash.  570,  79 
P.  211.  Abstract  propositions  wholly  dis- 
connected from  the  Issues  should  not  be 
charged.  Central  of  Georgia  R.  Co.  v.  Au- 
gusta Brokerage  Co.    [Ga.]    50   S.  B.   473. 

21.  Instructions  having  no  foundation  In 
the  evidence,  though  abstractly  correct,  tend 
to  confuse  tlie  jury.  Maus  v.  Mahoning  Tp., 
24  Pa.  Super.  Ct.  624.  A  correct  abstract 
proposition  not  based  on  evidence  is  mis- 
leading. Whltaker  v.  Thayer  [Tex.  Civ. 
App.]  86  a  W.  364.  Abstract  propositions 
without    support    in   the    evidence    are    mis- 


leading and    should   not   be    given.     Fordyce 
V.    Key    [Ark.]    84    S.    W.    797. 

22.  Not  based  on  evidence.  Burns  v.  God- 
dard  [S.  C]  61  S.  E.  915.  Is  harmless  If  It 
was  disregarded.  Adams  v.  Pease,  113  111. 
App.  356.  Submitting  an  issue  not  rais- 
ed by  the  evidence  is  harmless  where  the 
jury  could  not  have  found  for  the  opposing 
party  unle'ss  on  other  grounds.  Price  v. 
St.  Louis  S.  W.  R.  Co.  [Tex.  Civ.  App.]  85  S. 
W.  858.  Not  based  on  the  pleadings.  Mis- 
souri, K.  &  T.  R.  Co.  V.  Kellerman  [Tex.  Civ. 
App.]    13   Tex.   Ct.   Rep.   140,   87  S.   W.   401. 

23.  Willis  V.  St.  Joseph  R.,  Light,  Heat  & 
Power  Co.  [Mo.  App.]  86  S.  W.  567.  It  is 
proper  to  instruct  the  jury  to  consider  all 
the  facts  and  circumstances  In  assessing 
damages.  Chicago  City  R.  Co.  v.  Sheehan, 
110  111.  App.  492. 

34.     Walsh   V.    Jackson    [Colo.]    81    P.    258. 

25.  See    4   C.  L.    148. 

26.  Baltimore  &  O.  R.  Co.  v.  Lookwood 
[Ohio]  74  N.  B.  1071.  Instruction  held  to 
submit  the  Issue  of  contributory  negli- 
gence. Quirk  V.  Rapid  R.  Co.  [Mich.]  100 
N.  W.  815.  The  contentions  of  a  party  and 
the  law  applicable  thereto  should  be  stated. 
Atlanta,  etc.,  R.  Co.  v.  Gardner  [Ga.]  49  S. 
E.    818. 

37.  Baltimore  &  O:  R.  Co.  v.  Lockwood 
[Ohio]  74  N.  B.  1071.  Where  a  complaint 
is  in  four  paragraphs,  radically  different 
in  their  averments  and  theories,  an  in- 
struction that  they  are  substantially  the 
same  and  that  the  establishment  of  either 
one  would  entitle  a  recovery,  is  erroneous. 
Nickey  v.  Dougan,  34  Ind.  App.  601,  73  N.  E. 
288. 

as.     Coxe  V.  Singleton  [N.  C]  51  S.  B.  1019. 

29,  30.  Baltimore  &  O.  R.  Co.  v.  Lock- 
wood  [Ohio]    74  N.   E.   1071. 

SL  Behen  v.  St.  Louis  Transit  Co.,  186 
Mo.  430,  85  S.  W.  346. 

32.  But  see  4  C.  L.  148,  n.  81  et  seq.  The 
court  should  point  out  the  Issues  of  fact  for 
the  jury  to  try.  An  instruction  merely  re- 
ferring to  the  declaration  as  a  statement 
of  plaintiff's  case  Is  Insufficient  and  erron- 
eous. It  -would  not,  for  the  average  juror, 
point  out  either  the  Issues  to  be  tried,  or 
the  plaintiff's  case.  Chicago  City  R.  Co.  v. 
Mauger,   105   111.  App.   579. 
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ings  to  the  jury  room,  it  is  also  proper  to  set  forth  in  instructions  a  clear  statement 
of  the  case  and  the  issues  to  be  determined.^'  Improper  reference  to  a  declaration 
which  has  been  superseded  by  an  amended  one  is  not  reversible  error  when  the  refer- 
ence was  with  respect  to  allegations  substantially  the  same  as  in  the  amended  dec- 
laration.'* It  is  not  material  in  what  form,  issues  are  presented.'^  It  is  sufficient 
if  the  jury  fully  understand  the  questions  they  are  to  determine.'"  If  more  elabo- 
rate instructions  are  desired,  an  appropriate  request  should  be  preferred.'''  It  is 
not  required  that  all  the  issues  be  stated  in  a  single  instruction/*  and  when  the 
issues  have  once  been  stated,  a  repetition  is  unnecessary.'"  If  the  issues  are  simple 
and  have  been  stated  by  counsel,  a  statement  of  them  by  the  court  is  unnecessary.^" 
The  simplicity  of  the  issues  may  render  any  statement  of  them  unnecessary."^ 
Issues  which  involve  the  recitation  of  a  large  amount  of  testimony/^  abandoned 
issues,*'  issues  not  sustained,**  issues  embodying  evidentiary  facts  only,*^  or  issues 
withdrawn  during  the  trial,*'  need  not  be  submitted.  Contentions  supported  by 
any  evidence,*''  however  slight,**  should  be  submitted;  but  those  having  no  founda- 
tion in  the  evidence  should  not.*° 

§  9.     Ignoring  material  evidence^  theories  and  defenses?'^ — Instructions  should 


33.  Paxton  v.  "Woodward  [Mont.]  78  P. 
215.  It  is  not  error  to  incorporate  the  plead- 
ings into  the  instructions,  but  it  Is  the  bet- 
ter practice  for  the  court  to  instruct  as  to 
the  issues.  Blair-Baker  Horse  Co.  v.  First 
Nat.  Bank  [Ind.]  2  N.  B.  1027.  It  is  proper  to 
refer  the  jury  to  the  pleadings.  Davenport, 
etc.,   R.   Co.  V.  DeTaeger,  112  111.  App.   537. 

34.  Hansell-Eloock  Foundry  Co.  v.  Clark. 
115    111.   App.   209. 

35.  Deaver  v.  Deaver,  137  N.  C.  240,  49  S. 
E.  113.  It  Is  only  required  that  issues  be 
submitted  in  such  form  as  when  decided 
they  form  a  basis  for  the  Judgment.  Wright 
V.  Gotten  [N.  C]  52  S.  E.  141.  Where  the 
points  for  decision  have  been  clearly  stated. 
It  is  not  error  in  stating  the  issues  to  prac- 
tically copy  the  pleadings  instead  of  mak- 
ing a  succinct  statement  of  the  issues.  Ger- 
man Ins.  Co.  V.  Chicago  &  N.  W.  R.  Co.  [Iowa] 
104  N.  W.  361.  If  facts  alleged  are  sufficient 
to  authorize  a  recovery  it  is  not  error  to 
group  them  and  direct  the  jury  to  And  for 
plaintiff  if  they  existed.  St.  Louis  S.  W.  R. 
Co.   V.   White    [Tex.   Civ.  App.]    86   S.   W.   71. 

36.  Failure  to  refer  to  the  negligence 
charged  in  the  declaration  is  not  reversible 
error  where  the  jury  could  not  have  under- 
stood that  the  instruction  had  reference  to 
any  other  negligence.  Cleveland,  etc.,  R.  Co. 
V.  Surrells,  115  111.  App.  615.  On  a  conflict 
of  evidence  as  to  whether  a  disease  resulted 
from  an  injury  or  other  causes,  the  jury 
should  be  informed  as  to  the  probable 
causes  from  which  the  disease  might  re- 
sult. Clark  V.  Union  Traction  Co.  [Pa.]  60  A. 
302.  Where  the  court  has  fully  stated  the 
issues,  it  is  not  ground  for  a  new  trial  that 
he  refuses  to  charge  that  other  issues  grow- 
ing out  of  the  evidence  are  not  to  be  con- 
sidered except  in  so  far  as  they  bear  on  the 
ultimate  result.  Morrison  v.  Dickey  [Ga.] 
50  S.  E.  178. 

37.  In  stating  the  contentions  of  one  par- 
ty it  Is  proper  to  confine  the  statement  to 
matters  which  it  is  necessary  for  him  to 
prove-  if  the  other  party  desires  instruc- 
tions as  to  admissions  made  in  the  pleadings. 


he  should  prefer  a  request.     Georgia,  F.  &  A. 
R.  Co.  V.  Lasseter  [Ga.]  51  S.  E.  15. 

38.     See  ante,   §   6  and  post,  §  17,  Instruc- 
tions  must    be    considered    as    a   whole. 


See   ante,    §  3,    Repetition. 

Cody  v.  Market  St.  R.  Co.  [Cal.]   82  P. 


3p. 
40. 

666. 

41.  Under  Ball.  Ann.  Codes  &  St.  §  4993, 
subd.  6,  requiring  the  court  to  charge  all 
matters  of  law  necessary  for  the  informa- 
tion of  the  jury  in  finding  a  verdict,  failure 
to  state  the  issues  in  a  case  where  they 
are  siniple  is  not  error.  Lambert  v.  La  Con- 
ner Trading  &  Transp.  Co.,  37  Wash.  113,  79 
P.  608. 

42.  A  party  is  not  entitled  to  have  sub- 
mitted a  question  the  answer  to  which  in- 
volves the  recitation  of  a  large  amount  of 
.testimony.     Jenkins  v.   Beachy   [Kan.]   80   P. 

947. 

43.  Southern  Cotton  Oil  Co.  v.  Dukes,  121 
Ga.    787,    49    S.    E.   788. 

44.  If  a  plaintiff  fails  to  sustain  by  evi- 
dence a  charge  of  negligence,  this  feature 
should  be  eliminated  when  stating  the  is- 
sues to  the  jury.  Western  &  A.  R.  Co.  v. 
Branan   [Ga.]  51  S.  B.   650. 

45.  Jackson  v.  American  Tel.  &  T.  Co.  [N. 
C]    51   S.   B.    1015. 

46.  German  Ins.  Co.  v.  Chicago  &  N.  W. 
R.    Co.    [Iowa]    104   N.    W.    361. 

47.  There  being  evidence  from  which  a 
jury  might  find  thai  there  had  been  waste, 
the  issue  of  damages  should  have  been  sub- 
mitted. Roby  V.  Newton,  121  Ga.  679,  49  S. 
E.   694. 

48.  It  Is  proper  to  submit  the  theory  of  a 
party,  though  supported  only  by  the  testi- 
mony of  one  witness.  Christy  v.  Des  Moines 
City  R.  Co.,  126  Iowa,  428,  102  N.  W.  194. 

49.  See  ante,  §  7.  Where  there  has  been 
no  arbitration  and  no  award  and  no  evidence 
thereof,  an  instruction  to  the  effect  that 
there  has  been  no  arbitration  and  award  Is 
not  necessary.  Williamson  v.  North  Pac. 
Lumber  Co.,  43  Or.  337,  73  P.  7. 

60.     See  4  C.  L.   148. 
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be  so  framed  as  not  to  ignore  or  withdraw  from  the  consideration  of  the  jury  any 
meritorious  theory,"  material  issue/^  evidence,"'  or  matter  of  defense;'*  hence 
the  attention  of  the  jury  should  not  be  confined  to  one  view  of  the  case  if  there  are 
more  than  one  which  should  be  considered,^"  and  an  instruction  directed  to  an  issue 
relative  to  which  there  is  other  evidence  and  room  for  other  inferences  than 
those  enumerated  is  properly  refused  f  but  a  particular  defense  not  supported  by  any 
evidence  may  be  ignored."^ 

§  10.  Giving  undue  prominence  to  evidence^  issues  and  theories.^^ — Instruc- 
tions should  not  single  out  and  give  undue  prominence  to  particular  facts"'  or 
evidence,""  and  requested  instructions  subject  to  this  vice  may  be  refused;'^  but 


51.  Reynolds  v.  Blake,  111  111.  App.  53. 
Where  the  entire  case  does  not  hang-  on  a 
single  point,  it  is  error  to  make  the  finding 
of  the  jury  depend  upon  it.  Campbell  v. 
Bates  [Ala.]  39  So.  144.  Request  which  ig- 
nores theories  of  recovery  contained  in  the 
pleadings  is  properly  refused.  St.  Louis  & 
B.  Blec.  R.  Co.  v.  Brlinger,  112  111.  App.  506. 

52.  An'  instruction  eliminating  material  is- 
sues (Mengis  v.  Fitzgerald,  95  N.  Y.  S.  43'6), 
or  which  withdraws  from  the  issues  a  ma- 
terial matter  in  dispute,  is  erroneous  (Tibbits 
V.  Sweet  [Neb.]  102  N.  W.  255).  Instruction 
erroneous  as  ignoring  the  question  as  to 
whether  a  motorman  attempted  to  stop  his 
car  in  time  to  avoid  collision.  Chicago  Gity 
R.  Co.  V.  Schmidt  [111.]  75  N.  B.  383.  Instru: 
tion  ignoring  a  material  averment  (Alton 
Light  &  Traction  Co.  v.  Oliver  [IllJ  75  N.  B. 
419),  or  an  issue  of  negligence  (St.  Louis 
S.  "W.  R.  Co.  V.  Rea  [Tex.  Civ.  App.]  84  S.  W. 
428),  or  other  material  issue  raised  by  the 
pleadings,  is  properly  refused  (Chicago,  etc., 
R.  Co.  V.  Cains  [Tex.  Civ.  App.]  84  S.  "W.  682), 
as  is  a  request  for  a  directed  verdict  which 
ignores  facts  involved  which  are  clearly  for 
the  Jury  (Dietrich  v.  Lancaster  [Pa.]  61  A. 
1112). 

Held  not  to  ignore  a  material  issue.  Sand- 
ers V.  Central  of  Georgia  R.  Co.  [Ga.]  51  S. 
E.   728. 

53.  Material  evidence  (Welliver  v.  Penn- 
sylvania Canal  Co.,  23  Pa.  Super.  Ct.  79; 
Edger  v.  Kupper,  110  Mo.  App.  280,  85  S.  W. 
949;  Louisville  &  N.  R.  Co.  v.  Perkins  [Ala.] 
39  So.  305),  or  material  facts  should  not  be 
ignored  (Dexter  v.  Thayer  [Mass.]  75  N.  B. 
223).  An  instruction  which  takes  from  the 
Jury  the  consideration  of  material  evidence 
Is  erroneous  (Rylander  v.  Laursen  [Wis.]  102 
N.  W.  341)  and  failure  to  submit  evidence 
on  a  material  question  to  Jury  is  reversible 
error  (Augsbury  v.  Shurtliff,  180  N.  T.  138, 
72  N.  B.  927).  Requests  ignoring  material 
facts  (Dunn  v.  Crichfield,  214  111.  292.  73  N. 
B.  386;  Flynn  v.  St.  Louis  Transit  Co.  [Mo. 
App.]  87  S.  W.  560),  or  important  (Deitring 
V.  St.  Louis  Transit  Co.  [Mo.  App.]  85  S.  "W. 
140),  or  pertinent  evidence  (Chicago  Hy- 
draulic Press  Brick  Co.  v.  Campbell,  116  111. 
App.  322),  or  omitting  reference  to  material 
evidence,  properly  refused  (Johnston  v.  Witt 
Shoe  Co.,  103  Va.  611,  50  S.  B.  153).  Should 
not  eliminate  the  consideration  of  material 
evidence.  Stewart  v.  Van  Deventer  Carpet 
Co.,  138  N.  C.  60,  50  S.  E.  562.  Instruction 
Ignoring  evidence  of  proximate  cause  proper- 
ly refused.  Diamond  Block  Coal  Co.  v.  Cuth- 
bertson    [Ind.]    73    N.    B.    818.     Reciting   the 


allegations  of  the  complaint  and  telling  the 
Jury  that  if  they  have  been  established, 
plaintiff  Is  entitled  to  recover,  is  proper 
where  opposing  evidence  merely  sought  to 
disprove  them.  Does  not  ignore  defendants' 
evidence.  Illinois  Central  R.  Co.  v.  Smith, 
111  111.  App.  177. 

54.  Defense  of  contributory  negligence. 
Cleveland,  etc.,  R.  Co.  v.  Scott,  111  111.  App. 
234;  Abbott  v.  Marion  Min.  Co.  [Mo.  App.] 
87  S.  W.  110.  In  an  action  for  injuries  sub- 
mitting the  sole  question  and  making  the 
verdict  depend  on  whose  witnesses  were  be- 
lieved, with  no  instructions  on  negligence  and 
contributory  negligence,  is  error.  Haggerty 
v.  New  Tork  City  R.  Co.,  90  N.  T.  S. 
336.  Instruction  held  erroneous  as  ignor- 
ing a  master's  duty  to  furnish  his  em- 
ployes a  safe  place  in  Tvhich  to  work.  Vir- 
ginia &  N.  C.  Wheel  Co.  v.  Harris,  103 
Va.  708,  49  S.  B.  991.  An  instruction  ignor- 
ing the  defense  of  assumed  risk  raised  "by 
the  pleadings  is  fatally  defective.  Mont- 
gomery Coal  Co.  V.  Barringer  [111.]  75  N.  B. 
900.  An  instruction  that  a  principal  is  not 
bound  by  acts  of  his  agent  in  excess  of  his 
authority  is  properly  refused  where  It  ex- 
cludes from  consideration  a  ratification  re- 
lied on.  Shafer  v.  Russell,  28  Utah,  444,  79 
P.  559.  An  instruction  which  ignores  a  ma- 
terial matter  of  defense  is  erroneous  (Con- 
tinental Casualty  Co.  v.  Peltier  [Va.]  51  S. 
B.  209;  Central  of  Georgia  R,  Co.  v.  Price, 
121  Ga.  651,  49  S.  B.  683),  and  may  be  re- 
fused (Rio  Grande,  etc.,  R.  Co.  v.  Martinez 
[Tex.  Civ.  App.]    87  S.  W.   853). 

Not  erroneous  as  ignoring  a  defense.  Pow- 
ley  V.  Swensen,  146  Cal.  471-,  80  P.  722. 

55.  Renn  v.  Tallman,  25  Pa.  Super.  Ct. 
503. 

56.  Southern  I.  R.  Co.  v.  Hoggatt  [Ind. 
App.]    73   N.    E.    1096. 

57.  Roblson    v.    Bailey,    113   111.   App.    123. 

58.  See  4  C.  L.  150. 

59.  South  Covington,  etc.,  R.  Co.  v.  Schill- 
ing [Hy.]  89  S.  W.  220.  It  is  error  to  single 
out  Isolated  facts.  Western  Coal  &  Min.  Co. 
V.  Jones  [Ark.]  87  S.  W.  440.  To  instruct  that 
the  relationship  of  parties  to  a  transfer  raises 
no  presumption  of  fraud  on  creditors  without 
noticing  the  other  facts  is  misleading  and 
erroneous.  Merrill  v.  Merrill,  105  111.  App.  5. 
Particular  facts  disclosed  by  th*e  evidence 
should  not  be  emphasized  (Atwood  Lumber 
Co.  V.  Watkins  [Minn.]  103  N.  W.  332),  or 
singled  out  and  given  undue  prominence 
(Scott  V.  Snyder,  116  111.  App.  393).  Undue 
prominence  should  not  be  given  to  particu- 
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this  rule  is  subject  to  the  rule  that  each  party  is  entitled  to  instructions  hypotheti- 
cally  outlining  the  evidence  and  state  of  the  case  upon  which  he  relies.®^  Undue 
prominence  is  given  by  directing  the  jury  to  consider  a  certain  undisputed  fact,°* 
or  to  consider  certain  particular  facts  in  reaching  a  conclusion  on  an  ultimate  fact,°* 
or  by  singling  out  a  particular  witness  and  confining  the  attention  of  the  jury  to  a 
portion  of  the  testimony/"*  or  by  singling  out  one  of  several  important  issues  in 
such  way  as  to  impress  the  jurj'  that  it  is  the  controlling  one.*"  It  is  also  er- 
roneous to  single  out  certain  testimony  and  state  the  effect  to  be  given  it/^  or 
permit  the  jury  to  magnify  its  importance;"'  but  if  there  is  no  evidence  to  support  a 
certain  fact,  the  court  may  so  instruct."'  Undue  prominence  is  not  given  by  mere 
repetition,'"  nor  by  specifically  applying  a  theory  in  two  ways  at  the  request  of  the 
respective  parties.''^ 

§  11.  Definition  of  terms  usedP — Technical  terms  employed  in  the  instruc- 
tions should  be  defined.'^  The  definition  given  should  be  correct;'*  but  a  failure 
to  define  such  terms  is  not  generally  held  prejudicial  error  unless  a  definition  was 
requested,"*  and  especially  is  this  so  as  to  terms  commonly  used.'"  A  definition 
need  not  be  given  if  it  would  not  aid  the  jury  in  their  deliberations,"  and  failure 
to  give  it  is  harmless  where  it  could  not  have  influenced  the  verdict." 


lar    facts     and    circumstances    in    evidence. 
Hart  V.  Carsley  Mfg.  Co.,  116  in.  App.  159. 

Held  not  to  single  ont  tacts.  St.  Louis, 
etc.,  R.  Co.  V.  Hitt   [Ark.]   88   S.   W.   908. 

60.  It  is  erroneous  to  direct  special  at- 
tention to  some  pliase  of  the  evidence  and 
give  it  undue  prominence.  Montgomery  St. 
R.  Co.  V.  Rice  [Ala.]  38  So.  857.  Certain  por- 
tions of  the  evidence  should  not  he  singled 
out  and  made  prominent.  Chieag-o  Consoli- 
dated Traction  Co.  v.  Gervens,  113  111.  App. 
275.  Calling  special  attention  to  letters  in 
evidence  is  erroneous  as  tending  to  create 
an  impression  that  the  court  attaches  special 
importance  to  them.  Steuben  County  Wine 
Co.  V.  McNeeley,  113  111.  App.   488. 

61.  A  request  which  singles  out  isolated 
facts  and  confines  the  attention  of  the  jury 
to  them  is  properly  refused.  Hickey  v.  Rio 
Grande  Western  R.  Co.  [Utah]  82  P.  29; 
Chicago  Hydraulic  Press  Brick  Co.  v.  Camp- 
bell, 116  lU.  App.  322. 

62.  Chicago  City  R.  Co.  v.  Math,  114  111. 
App.  350. 

63.  Campbell   v.    Bates    [Ala.]    39    So.    144. 

64.  Bckhard  v.  St.  Louis  Transit  Co.  [Mo.] 
89  S.  W.  602. 

65.  Louisville  &  N.  R.  Co.  v.  Perkins  [Ala.] 
39   So.    305. 

66.  Jacksonville  Eleo.  Co.  v.  Adams  [Fla.] 
39  So.  183. 

67.  Western  Union  Tel.  Co.  v.  Waller  [Tex. 
Civ.  App.]   84  S.  W.  695. 

68.  Simons  v.  Mason  City  &  Ft.  D.  B.  Co. 
[Iowa]    103  N.  W.  129. 

69.  Feitl  V.  Chicago  City  R.  Co.,  113  111. 
App.  381. 

70.  Houston  &  T.  C.  R.  Co.  v.  Copley  [Tex. 
Civ.  App.]  87  S.  W.  219.  Defining  "negli- 
gence" twice  held  not  to  give  it  undue  prom- 
inence. San  Antonio  Traction  Co.  v.  Warren 
[Tex.   Civ.  App.]    85   S.  W.    26. 

71.  When  neither  party  was  satisfied  with 
the  generality  of  the  charge  and  made  spe- 
cific requests.  Price  v.  St.  Louis  S.  W.  R.  Co. 
[Tex.  Civ.  App.]  85  S.  W.  858. 

72.  See    4   C.    L.    151. 


73.  An  instruction  on  willful  injury  with- 
out stating  what  facts  were  necessary  to 
prove  it  is  erroneous.  Chicago  City  R.  Co.  v. 
Jordan,  215  111.  390,  74  N.  E.  452.  Where  "or- 
dinary care,"  "reasonable  diUgence"  and 
"reasonable  care"  are  used,  an  instruction 
defining  "ordinary  care"  should  have  stated 
that  the  other  terms  are  synonymous. 
Greene  v.  Louisville  R.  Co.  [Ky.]  84  S.  W. 
1154. 

74.  Erroneous  definition  of  "preponderance 
of  evidence"  held  prejudicial.  Grotjan  v.  Rice 
[Wis.]  102  N.  W.  551.  A  definition  of  a 
general  agent  as  one  authorized  to  transact 
all  his  principal's  business  is  not  misleading 
where  the  jury  must  have  understood  it  to 
refer  only  to  the  kind  of  business  the  prin- 
cipal was  authorized  to  do.  Aetna  Indem- 
nity Co.  V.  Ladd  [C.  C.  A.]  135  P.  636.  In- 
struction that  preponderance  is  not  neces- 
sarily determined  by  the  number  of  ■witnesses 
is  not  bad  where  the  jury  is  not  told  where- 
in the  preponderance  consists.  Kozlowski  v. 
Chicago,  113  111.  App.  513.  As  to  what  con- 
stitutes a  preponderance  of  evidence  held 
proper.  Chicago  City  R.  Co.  v.  Enroth,  113 
111.  App.  285.  Definition  of  negligence  if  in- 
accurate, was  cured  by  a  correct  definition. 
Houston  &  T.  C.  R.  Co.  v.  Kothmann  [Tex. 
Civ.  App.]   84  S.  W.  1089. 

75.  Failure  to  define  "ordinary  care"  is 
not  error  in  the  absence  of  an  appropriate 
request.  International  &  G.  N.  R.  Co.  v.  Tis- 
dale  [Tex.  Civ.  App.]  87  S.  W.  1063.  "Prox- 
imate cause"  may  be  used  without  other- 
wise defining  it.  Burk  v.  Creamery  Package 
Mfg.  Co.,  126  Iowa,  730,  102  N.  W.  793.  A 
party  who  does  not  request  a  definition  of 
a  technical  term  used  in  an  instruction  re- 
quested by  him  cannot  object  to  an  inaccur- 
acy In  a  definition  given  by  the  court  of  its 
own  motion.  Ashby  v.  Blsberry  &  N.  H. 
Gravel  Road  Co.  [Mo.  App.]  85  S.  W.  957. 

76.  "Use"  in  a  question  to  an  applicant  for 
life  Insurance  "Do  you  use  liquor?"  Pacific 
Mut.  Life  Ins.  Co.  v.  Terry  [Tex.  Civ.  App.] 
84  S.  W.   656.     A  general  objection  does  not 
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§  12.  Rules  of  evidence;  credilility  and  conflicts.''^ — The  court  should  in- 
struct that  eyidence  admitted  for  a  certain  purpose  cannot  be  considered  for  any 
other  ;^°  that  impeaching  testimony  should  not  be  considered  as  substantive  evi- 
dence f^  and  should  limit  the  consideration  of  testimony  to  the  parties  against  whom 
it  is  admissible.'^  It  is  proper  to  ijistruct  that  the  jury  are  the  judges  of  the  credit 
to  be  given  the  testimony  of  witnesses/^  and  an  instruction  that  expert  testimony 
must  not  be  disregarded  must  be  given  where  justice  demands  it.**  Eefusal  to  give 
cautionary  instruction  as  to  the  weight  to  be  given  expert  testimony  is  not  revers- 
ible error.^^  Instructing  that  depositions  should  be  given  the  same  weight  as  if 
the  testimony  had  been  given  in  open  court  is  proper.*"  Instructions  that  affirma- 
tive is  of  more  weight  than  negative  testimony  should  be  based  on  the  hypothesis 
of  like  circumstances  of  the  parties.*^  'V^Tiere  the  defendant  has  raised  the  issue 
of  contributory  negligence,  a  charge  that  if  the  evidence  is  evenly  balanced  the  issues 
should  be  found  in  his  favor  is  erroneous.** 

27ie  credibility^^  of  witnesses  is  for  the  jury,°°  and  an  instruction  on  the 
credibility  of  witnesses,  not  supported  by  evidence  or  apparent  facts  but  based 
on  metaphysical  abstractions  which  suggest  suspicion  and  invite  conjecture,  is 
vicious."^  Where  each  party  contends  that  the  witnesses  of  the  other  are  unreliable, 
it  is  proper  to  instruct  that  the  character  of  the  witnesses  may  be  considered.'^  It 
is  error  to  instruct  that  the  testimony  of  sworn  officers  of  the  law  is  entitled  to  the 
more  credit.''  Instructions  to  consider  the  demeanor  of  witnesses  should  not  be 
mandatory."*  Commanding  the  jury  to  apply  its  knowledge  of  human  nature  to 
each  witness  that  they  may  judge  the  weight  to  be  given  his  testimony  is  vicious."' 

Falsus  in  uno  falsus  in  omnilu^^  should  be  given  only  when  there  is  sufficient 
basis  in  the  evidentiary  facts  and  circumstances  to  show  that  there  was  willful  false 
swearing,"^  and  whether  this  rule  applies  to  the  evidence  of  a  case  is  a  question  for 


raise  the  question  as  to  wiiether  "safe" 
should 'liave  been  defined.  Mt.  Nebo  Anthra- 
cite Coal  Co.  V.  Williamson  [Ark.]  84  S.  W. 
779. 

77.  Where  title  was  claimed  by  gift,  a 
definition  of  "g-ift"  need  not  be  given  where 
the  only  issue  is  as  to  which  witnesses  "were 
to  be  believed.  Parke  v.  Nixon  [Mich.]  '12 
Det.  Leg.  N.   413.  104  N.  W.  597. 

78.  Failure  to  define  the  distinction  be- 
tween "remote"  and  "proximate"  cause  is 
harmless  where  the  jury  is  told  that  the 
negligence  must  have  been  the  dir.ect  cause. 
Texas  &  P.  R.  Co.  v.  Coutourie  [C.  C.  A.]  135 
F.   465. 

70.  See  4  C.  D.  151.  Compare  Evidence, 
B  C.  L.  1301;  Witnesses,  4  C.  L.  1943,  where 
the    substantive    law    is    treated. 

80.  Georgia  &  A.  R.  Co.  v.  Shiver,  121  Ga. 
70S,  49  S.  B.  700;  Westfeldt  v.  Adams,  135  N. 
C.  591,  47  S.  B.  816. 

81.  Illinois  Cent.  R.  Co.  v.  Houchins  [Ky.] 
89  S.  W.  530;  Straight  Creek  Coal  Co.  v. 
Hanen's  Adm'r  [Ky.]   87  S.  W.  1114. 

82.  Admissions  by  a  Joint  defendant.  Ill- 
inois Cent.  R.  Co.  v.  Houchins  [Ky.]  89  S.  W. 
530. 

83.  Illinois  Central  R.  Co.  v.  Smith,  111  111. 
App.  177. 

84.  St.  Louis  V.  Kansas  City,  110  Mo.  App. 
653,  85  S.  W.  630.  Instruction  as  to  expert 
testimony  held  proper.  Smith  v.  Missouri  & 
K.    Tel.   Co.    [Mo.    App.]    87    S.    W.    71. 


85.  Wood  V.  Los  Angeles  Traction  Co. 
[Cal.  App.]   82  P.   647. 

86.  Olcese  v.  Mobile  Fruit  &  Trading  Co 
112  111.  App.   281. 

87.  Indiana,  etc.,  R.  Co.  v.  Otstot.  212  111. 
429,   72  N.  B.  387. 

88.  Hiokey  v.  Rio  Grande  Western  R  Co. 
[trtahl  82  P.  29. 

89.  See  4  C.  L.  151. 

90.  See  ante,  §§  2,  5.  Suggesting  that  the 
testimony  of  a  witness  may  be  discredited 
because  he  is  in  the  employ  of  the  party 
calling  him  is  erroneous.  Illinois  Cent.  R. 
Co.  v.-  Burke,  112  111.  App.  415.  That  the  tes- 
timony of  one  credible  witness  may  be  en- 
titled to  more  weight  than  that  of  many 
others  believed  to  have  been  mistaken  or 
who  knowingly  testified  falsely  and  have 
not  been  corroborated,  is  erroneous.  Tri- 
City  R.    Co.   V.  Gould    [111.]    75   N.   B.   493. 

91.  Illinois  Cent.  R.  Co.  v.  Burke,  112  111. 
App.   415. 

92.  Harrison  v.  Lakenan  [Mo.]  88  S.  W. 
53. 

»S.  Durst  V.  Brnst,  45  Misc.  627,  91  N  T 
S.  13.  ■ 

94.  That  it  is  "the  duty"  of  the  Jury  to 
consider  the  demeanor  of  witnesses.  Illinois 
Cent.  R.  Co.   v.   Burke,   112   111.  App.    415. 

95.  Illinois  Cent.  R.  Co.  v.  Burke,  112  111. 
App.  415. 

96.  See  4  C.  L.  152.  See,  also,  Witnesses. 
4   C.  L.   1943. 
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tlie  court  and  not  for  the  jury/'  and  in  determining  whether  the  rule  is  applicable, 
the  court  must  consider  that  willful  false  swearing  is  not  to  be  imputed  to  a  witness 
when  it  appears  that  discrepancies  and  conflicts  in  his  testimony  are  manifestly 
honest  mistakes."'  The  instruction  is  applicable  where  a  witness  has  been  wholly 
discredited.^  The  instruction  must  contain  the  limitation  that  the  false  swearing 
must  have  been  willfully  and  corruptly  done,^  and  have  related  to  a  material  fact,' 
and  that  other  testimony  remains  uncorroborated.* 

§  13.  Admonitory  and  cautionary  instructions." — The  jury  may  be  instructed 
in  positive  terms  that  they  must  accept  the  law  as  laid  down  by  the  court.^  It  is 
proper  to  instruct  that  the  jury  "must  weigh  the  evidence  fairly  and  without  par- 
tiality or  passion,"  but  such  an  instruction  is  not  a  matter  of  right.'  It  is  proper 
to  refuse  to  instruct  that  the  jury  have  no  right  to  disregard  the  testimony  of  any 
witness  where  there  is  nothing  to  show  that  any  testimony  would  be  disregarded.'  It  is 
vicious,  if  not  erroneous,  to  warn  a  jury  that  their  special  findings  must  be  consistent 
with  their  general  verdict.'  When  jurors  are  at  the  time  of  retirement  admonished 
as  to  their  conduct  during  separation,  it  is  not  necessary  to  repeat  the  admonition  be- 
fore separation  actually  takes  place.^" 

§  14.  Necessity  of  instructing  in  writing}^ — In  some  states  it  is  required  by 
statute  that  instructions  be  in  writing,'^^  unless  otherwise  agreed  upon  by  the  par- 
ties.^^  Eefusal  to  give  an  oral  request  is  not  ground  for  a  new  trial,  though  made 
in  response  to  an  inquiry  of  the  court  if  there  was  anything  they  desired  charged.^* 
Where  a  court  verbally  instructs  not  to  consider  certain  remarks  of  counsel,  a  party 
who  does  request  written  instructions  cannot  complain.^'' 

§  15.  Presentation  of  instructions}^ — The  court  is  not  required  to  analyze 
and  connect  the  numerous  requests  and  indicate  in  logical  sequence  how  they  modify 
each  other.^'     Failure  of  the  judge  to  sign  his  name  to  the  charge  written  by  him 


97,  98,  99.  Pumorlo  V.  Merrill  [Wis.]  103 
N.  W.   464. 

1.  Fields  V.  Missouri  Pac.  R.  Co.  [Mo. 
App.]    88   S.  W.    134. 

2.  Sardls  &  D.  R.  Co.  v.  McCoy  [Miss.] 
37  So.  706.  Instruction  that  "if  a  witness  has 
testified  falsely  as  to  a  material  fact  his  en- 
tire testimony  may  be  disregarded"  Is  erron- 
eous. Jackson  v.  Powell,  110  Mo.  App.  249, 
84  S.  W.  1132.  Instruction  that  before  the 
testimony  of  a  witness  may  be  disreg-arded 
the  jury  must  believe  he  has  "palpably"  tes- 
tified falsely,  is  erroneous.  West  Chicago 
St.  R.  Co.  V.  Moras,  111  111.  App.  531.  An  in- 
struction that  the  testimony  of  one  credible 
witness  may  be  entitled  to  more  weight  than 
that  of  many  others  who  have  testified  false- 
ly and  are  not  corroborated  is  erroneous  In 
omitting  the  hypothesis  that  they  knowingly 
testified  falsely  and  because  it  limits  the 
corroboration  to  other  credible  witnesses  In- 
stead of  to  other  credible  evidence.  Johnson 
V.  Farrell,   215   111.   642,  74   N.  E.   760. 

3.  Bickerman  v.  Tarter,  115  111.  App.  278. 
Instruction  that  testimony  of  a  witness  who 
had  knowingly  testified  falsely  might  be  dis- 
regarded is  erroneous  when  It  Is  given  with- 
out regard  to  whether  the  testimony  related 
to  a  material  issue.  Weddemann  v.  Lehman, 
111  111.  App.  231. 

4.  An  instruction  to  disregard  the  testi- 
mony of  a  witness  who  has  sworn  falsely 
without  regard  to  whether  he  has  been  cor- 
roborated or  not  is  erroneous.  Szymkus  v. 
Eureka  Fire  &  Marine  Ins.  Co.,  114  111  App. 

6  Curr.  L. — 5. 


401;  Hlmrod  Coal  Co.  v.  Clingan,  114  111.  App. 
568. 

5.  See  4  C.  D.   153. 

6.  Where  a  juror  insists  upon  applying 
his  own  legal  opinion  instead  of  accepting 
the  law  from  the  court.  Council  v.  Teal 
[Ga.]    49    S.  B.    806. 

7.  Snedecor  v.  Pope  [Ala.]  39  So.  318. 

8.  Hintz  v.  Michigan  Cent.  R.  Co.  [Mich.] 
12  Det.  Leg.  N.  292,  104  N.  W.  23. 

9.  Cleveland,  etc.,  R.  Co.  v.  Sivey,  6  Ohio 
C.  C.   (N.  S.)   221. 

10.  Fields    v.    Dewltt    [Kan.]    81    P.    467. 

11.  See  4  C.  L.  153. 

12.  Kurd's  Rev.  St.  1903,,  e.  110,  §  53  applies 
to  an  Instruction  directing  a  verdict.  Gard- 
ner-Wilmington Coal  Co.  V.  Knott,  115  111. 
App.  515. 

13.  Under  Acts  1903,  p.  338,  c  193,  §  1, 
instructions  may  be  given  orally  with  the 
consent  of  the  parties,  but  before  exception 
can  be  taken  the  portions  excepted  to  must 
be  particularized  by  number.  Strong  v.  Ross 
[Ind.  App.]    75  N.  E.  291. 

14.  Shedden  v.  Stiles,  121  Ga.  637,  49  S. 
B.  719.  Otherwise  refusal  of  request  will 
not  be  considered  on  appeal.  Chicago  Hy- 
draulic Press  Brick  Co.  v.  Campbell,  116  111. 
App.   322. 

15.  American  Cotton  Co.  v.  Simmons  [Tex. 
Civ.  App.],  13  Tex.  Ct.  Rep.  343,  87  S.  W.  842. 

16.  See  4  C.  L.  153. 

17.  That  the  main  charge  and  various 
requests  relating  to  the  same  subject  are  not 
given  in  strict  connection   is   not  reversible 
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and  read  to  the  Jury  is  not  reversible  error."  Failure  to  send  the  instructions  to  the 
jury  room  is  not  reversible  error  in  the  absence  of  an  objection.^" 

§  16.  Additional  instructions  after  retirement^"  should  not  be  given  after 
the  deliberations  of  the  jury  have  commenced.-^ 

§  17.  Review.''^ — It  is  presumed  on  appeal  that  instructions  given  were 
obeyed, ^^  and  in  determining  whether  or  not  they  were  understood,  words  used  will  be 
given  their  customary  significance.^*  An  appellate  court  is  not  required  to  survey  the 
entire  testimony  of  a  ease  in  order  to  ascertain  whether  a  particular  instruction 
should  have  been  given.^^ 

Ohjections  and  exceptions  helow.'^ — A  general  exception  to  an  entire  charge  is 
not  sufficient  where  the  objectionable  element  is  contained  in  an  instruction  that  is 
correct  in  general.^''  A  defect  in  form  in  an  instruction  must  be  pointed  out  by  spe- 
cific objection.^^  An  exception  must  point  out  the  portion  of  the  charge  claimed 
to  be  erroneous,^"  and  state  wherein  it  is  erroneoiis/"  and  be  made  in  conformity  to 
statutory  requirements.^^  The  reasons  of  a  refusal  to  give  an  instruction  need  not  be 
excepted  to.^^  An  exception  to  a  refusal  to  give  instructions  is  not  waived  by  pro- 
ceeding with  the  trial. ^^  An  objection  to  an  erroneous  charge  is  not  waived  by  fail- 
ure to  request  a  proper  one.^* 

The  record  on  appeal}^ — In  order  that  instructions  may  be  reviewed  on  appeal, 
they  must  be  set  out  in  full  in  the  record,^*  and  the  record  must  state  that  all  the 
instructions  given  are  included,^''  otherwise  it  will  be  presumed  that  error  therein 
was  cured.^*     The  record  must  show  that  requested  instructions  were  presented  at 


error.     Keys  v.  Winnsboro  Granite  Co.  [S.  C] 
51   S.  B.   549. 

18.  IriternatiorLal  &  G.  N.  R.  Co.  v.  Lucas 
[Tex.  Civ.  App.]   84  S.  W.   1082. 

19.  Under  Code,  §  128  (Comp.  Laws  1891,  § 
2686),  requiring  that  all  instructions  be  talc- 
en  to  the  jury  room,  failure  to  send  them 
is  not  ground  for  new  trial  in  the  absence 
of  objection  to  such  failure.  Cunningham 
V.   Springer  [N.   M.]   82  P.   232. 

20.  See  4  C.  L.  153.  See,  also.  Special  Ar- 
ticle on  Additional  Instructions,  4  C.  L.  1718. 

21.  Under  Rev.  St.  1895,  art.  1321,  provid- 
ing for  additional  instructions  on  application 
of  the  jury  in  open  court,  it  is  error  to  recall 
the  jury  for  such  purpose  after  they  had  re- 
tired and  been  in  deliberation  for  half  an 
hour.  Bailey  v.  Hartman  [Tex.  Civ.  App.] 
85  S.  W.  829. 

22.  See  4  C.  L.  154. 

23.  Chicago  City  R.  Co.  v.  Hyndshaw,  116 
111.  App.  367.  One  that  told  them  emphatical- 
ly to  disregard  a  certain  portion  of  the 
charge.  Rud;berg  v.  Bowden  Pelting  Co. 
[Mass.]   74  N.  B.  590. 

24.  Yazoo  &  M.  v.  R.  Co.  v.  "Williams 
[Miss.]    39   So.    489. 

25.  Beadle  v.  Paine  [Dr.]   80  P.  903. 

26.  See  4  C.  L.  154.  See,  also.  Saving  Ques- 
tions for   Review,   4  C.  ,L    1368. 

37.  McDermott  v.  Severe,  25  App.  D.  C. 
276. 

28.  Davis  V.  Richardson  [Ark.]  89  S.  W. 
318.  Special  exception  must  be  taken  to  an 
instruction  which  assumes  a  controverted 
fact.  McElvaney  v.  Smith  [Ark.]  88  S.  W. 
981.  , 

20.  Georgia,  F.  &.  A.  R.  Co.  v.  Lasseter 
[Ga.]   51  S.  B.  15. 

30.  Tinsley  v.  Western  Union  Tel.  Co.  [S. 
C]   51  S.  B.  913. 


31.  Under  Acts  1903,  p.  338,  c.  193,  5  1, 
an  exception  to  the  giving  or  refusing  of 
instruction  must  be  dnted.  Inland  Steel  Co. 
V.  Smith  [Ind.  App.]  75  N.  B.  852.  Under 
Acts  1903,  p.  338,  c.  193,  §  1,  an  exception 
must  set  forth  the  substance  of  the  Instruc- 
tion excepted  to.  Id.  Acts  1903,  p.  338,  c. 
193,  §  1,  providing  a  memorandum  indicating 
the  numbers  of  instructions  given  and  those 
refused,  shall  be  signed  by  the  judge,  a  mem- 
orandum signed  by  counsel  does  not  establish 
the  fact  of  refusal.  Id.  Acts  1903,  p.  338,  c. 
193,  §  1,  does  not  authorize  the  taking  of  an 
exception  to  the  modification  of  an  instruc- 
tion.    Id. 

32.  Under  Code  Civ.  Proc.  §  1080,  amended 
by  Sess.  Laws  1901,  p.  160,  authorizing  an  ex- 
ception to  a  refusal  to  give  instructions,  the 
reason  of  the  refusal  need  not  be  excepted  to. 
Chessman  v.   Hale   [Mont.]    79  P.    254. 

33.  Chessman  v.  Hale  [Mont.]   79  P.   254. 

34.  Bibb  V.  Missouri,  etc.,  R.  Co.  [Tex.  Civ. 
App.]   84  S.  W.  663. 

35.  See  4  C.  L.  154.  See,  also.  Appeal  and 
Review,  5  C.  L.  121. 

36.  All  Instructions  must  be  set  out  in 
the  record:  Pittsburg,  etc.,  R.  Co.  v.  Smith, 
207  111.  486,  69  N.  B.  873;  Pittsburg,  etc.; 
R.  Co.  v.  Smith,  110  111.  App.  154;  Village  of 
Wilmette  v.  Brachle,  110  111.  App.  356;  The 
Fair  v.  Hoffmann,  110  111.  App.  500.  Instruc- 
tions not  incorporated  into  the  abstract  of 
appeal  "will  not  be  reviewed.  Deitring  v.  St. 
Louis   Transit   Co.    [Mo.   App.]    85    S.    W.    140. 

37.  Netcher  v.  Bernstein,  110  111.  App.   484. 

38.  If  the  record  does  not  show  that  all 
the  instructions  given  are  contained,  it  is 
presumed  that  instructions  covering  those 
refused  were  given.  Kehl  v.  Abram,  112  111. 
App.   77. 
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the  proper  time.^'  Objectionable  instructions  must  be  set-out  in  the  brief,*"  and 
discussed  in  the  argument.*^ 

Invited  error.*" — A  party  cannot  complain  of  instructions  given  at  his  own 
request,*^  nor  of  error  in  an  instruction  given  if  his  own  instructions  requested** 
or  given*^  contain  like  error.  A  party  who  requests  the  greater  portion  of  instruc- 
tions cannot  complain  that  the  instructions  given  were  too  voluminous,*"  and  where  a 
counsel  states  in  open  court  that  there  is  but  one  issue,  an  instruction  upon  some 
other  issue  may  be  refused.*'  , 

Harmless  error J'^ — A  party  cannot  complain  of  error  which  was  cured  by  other 
instructions,*^  or  wliich  was  not  prejudicial  to  him,'*"  nor  of  one  which  was  to  his  ad- 
vantage.^"^ 

Instructions  must  he  considered  as  a  whole^"  in  the  light  of  the  evidence  intro- 


39.  Record  on  appeal  must  show  that  In- 
structions refused  were  tendered  before  com- 
mencement of  the  argument.  Recital  that 
they  were  presented  at  the  proper  time  is 
disapproved.  Stametz  v.  Mitchenor  [Ind.J 
75  N.  B.   579. 

40.  Error  Jn  or  refusal  to  give  instruc- 
tions is  deemed  waived  where  not  set  out 
in  the  brief.  Huey  Co.  v.  Johnston  [Ind.]  73 
N.  E.   996. 

41.  Only  instructions  specifically  discussed 
in  the  argument  will  be  considered.  Dunn 
V.  Crichfleld,  214  111.  292,  73  N.  B.  386. 

42.  See  4  C.  L.  155.  See,  also,  Harmless 
and  Prejudicial  Error,  5  C.  L.  1620. 

43.  Gulf  &  S.  I.  R.  Co.  V.  Boswell  [Miss.] 
38  So.  43.  A  party  cannot  contend  on  appeal 
that  his  own  instruction  was  erroneous.  City 
of  Ottawa  V.  Hayne,  214  111.  45,  73  N.  B.  385.  If 
a  requested  instruction  contains  inapt  words, 
other  Instructions  using  such  words  cannot 
be  complained  of  on  that  ground  by  the  party 
making  the  request.  Tazoo  &  M.  "V.  R.  Co. 
V.    Williams    [Miss.]    39    So.    489. 

44.  One  cannot  complain  of  an  error  In 
an  instruction  when  his  own  instructions 
contain  a  like  error.  Central  R.  Co.  v.  Seh- 
nert,  115  111.  App.  560;  Galveston,  etc.,  R.  Co. 
V.  Vallrath  [Tex.  Civ.  App.]  13  Tex.  Ct.  Rep. 
777,  89  S.  W.  279;  Price  v.  St.  Louis  S.  W.  R. 
Co.  [Tex.  Civ.  App.]   85  S.  W.  858. 

45.  People  V.  Griesbach,  112  111.  App.  192; 
Houston  &  T.  C.  R.  Co.  v.  Kothmann  [Tex. 
Civ.  App.]  84  S.  W.  1089;  Illinois  Life  Ins.  Co. 
V.  Lindley,  110  111.  App.  161;  Village  of  Wil- 
mette  v.  Brachle,  110  111.  App.  356;  Fraternal 
Army  of  America  v.  Evans,  114  111.  App.  578; 
Cleveland,  etc.,  R.  Co.  v.  Alfred,  113  111.  App. 
236.  One  cannot  assert  error  in  an  instruc- 
tion upon  a  certain  theory  when  an  instruc- 
tion upon  the  same  theory  was  given  at  his 
request.  Kimball  Co.  v.  Piper,  111  111.  App. 
82 

46.  Heman  V.  Hartman  [Mo.]  87  S.  W.  947. 

47.  Winslow   v.    Guthrie,   113    111.   App.    50. 

48.  See  4  C.  L.  155.  See,  also.  Harmless 
and  Prejudicial  Error,  5  C.  L.  1620. 

49.  Refusal  to  give  a  correct  request  Is 
cured  by  giving  a  substantially  identical  In- 
struction. Kansas  City,  etc.,  R.  Co.  v.  Mat- 
thews   [Ala.]    39    So.    207. 

50.  The  mere  recital  in  an  instruction  of 
an  uneontroverted  fact  Is  harmless.  Spencer 
V.  St.  Louis  Transit  Co.  [Mo.  App.]  86  S.  W. 
693.  Failure  to  instruct  to  disregard  in- 
competent   evidence    is    harmless    where   the 


court  directs  a  verdict.  Uzzell  v.  Horn  [S. 
C]  51  S.  B.  253.  Refusal  of  a  correct  instruc- 
tion is  harmless  where  the  verdict  shows  that 
such  refusal  did  not  affect  the  issue.  Wa- 
bash R.  Co.  V.  Bhymer,  112  111.  App.  225. 
Error  in  modifying  an  instruction  is  harm- 
less where  the  elements  omitted  were  cover- 
ed by  other  instructions.  Coal  Belt  Elec.  R. 
Co.  V.  Kays  [111.]  75  N.  E.  498.  An  erroneous 
instruction  if  disregarded  in  arriving  at  the 
verdict  is  harmless.  Cheney  v.  Field,  114 
111.  App.   597. 

51.  A  party  cannot  complain  of  an  error 
favorable  to  himself.  Georgia,  F.  &  A.  R. 
Co.  V.  Lasseter  [Ga.]  51  S.  E.  15.  Imposing 
too  great  a  burden  of  proof  on  the  opposing 
party.  Galveston,  etc.,  R.  Co.  v.  Fry  [Tex. 
Civ.  App.]  84  S.  W.  664.  Plaintiff  cannot 
complain  where  only'  error  is  in  imposing 
too  great  a  burden  on  defendant.  Tyler  v. 
Bowen,  124  Iowa,  452,  100  N.  W.  505.  A 
party  cannot  complain  of  Inconsistent  in- 
structions favorable  to  himself.  James  v. 
Lyons  Co.  [Cal.]  81  P.  275.  A  charge  as  to  facts 
excusing  contributory  negligence,  although' 
in  the  opinion  of  the  court  unnecessary,  is 
not  to  the  prejudice  of  the  defendant  it  no 
contributory  negligence  existed.  Smith  v. 
Johnson,  3  Ohio  N.  P.  (N.  S.)  8.  A  party  can- 
not complain  of  failure  to  submit  an  issue 
when  such  failure  is  favorable  to  him.  Mit- 
chell v.   Pinckney    [Iowa]   104  N.  W.   286. 

53.  See  4  C.  L.  155.  Galveston,  etc.,  R.  Co. 
V.  McAdams  [Tex.  Civ.  App.]  84  S.  W.  1076; 
Patch  Mfg.  Co.  V.  Protection  Lodge  No.  215, 
I.  A.  M.  [Vt.]  60  A.  74;  Burk  v.  Creamery 
Package  Mfg.  Co.,  126  Iowa,  730,  102  N.  W. 
793;  United  States  Brewing  Co.  v.  Stolten- 
berg,  113  111.  App.  435;  Chicago  &  B.  I.  R.  Co. 
V.  Crose,  113  111.  App.  547;  Illinois  Cent.  R. 
Co.  V.  Andrews,  116  111.  App.  8;  Chicago  City 
R.  Co.  V.  Hyndshaw,  116  III.  App.  367;  Reuss 
V.  Monroe,  115  111.  App.  10;  Mobile  &  O.  R.  Co. 
V.  Vallowe,  115  111.  App.  621.  Instructions 
given  for  both  parties  will  be  considered  to- 
gether. Tazoo  &  M.  V.  R.  Co.  v.  Williams 
[Miss.]    39    So.   489. 

Held  not  mtsleading:  Indianapolis  St.  R. 
Co.  V.  Haverstick  [Ind.  App.]  74  N.  E.  34;  Indi- 
anapolis St.  R.  Co.  V.  Antrobus,  33  Ind.  App. 
663,  71  N.  B.  971;  Houston  &  T.  C.  R.  Co.  v. 
Kothmann  [Tex.  Civ.  App.]  84  S.  W.  1089; 
Bowiok  V.  American  Pipe  Mfg.  Co.,  69  S.  C. 
360,   48  S.   E.   276. 

Held  not  eironeons:  City  of  Lexington  v. 
Pleharty    [Neb.]    104   N.    W.    1056;    Beadle   v. 
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6  Ciir.  Law. 


duced/'  and  the  special  circumstances  of  the  case/*  and  if,  when  so  considered,  they 
fairly  and  correctly  present  the  law  applicable  to  the  case/^  it  is  not  ground  for 
reversal  that  a  single  instruction  was  erroneous^'  or  incomplete,"'  or  not  happily 
expressed"'  or  misleading,""  or  otherwise  subject  to  criticism."*  But  this  rule  does 
not  apply  if  as  a  whole  they  do  not  state  the  law  correctly,'^  and  if  as  a  whole  they 
are  misleading,  it  is  ground  for  reversal,  though  no  particular  portion  is  erroneous."* 
The  correctness  of  an  instruction  given  is  to  be  determined  by  considering  it  in  con- 
nection'with  the  other  instructions."^  Omissions"*  or  errors""  in  one  may  be  supplied 
or  cured  by  the  contents  of  others. 

Curing  had  instructions.'^^ — As  a  general  rule  they  cannot  be  cured  by  the  giving 
of  a  correct  one,"'  especially  where  the  erroneous  one  was  prominently  called  to  the 


Paine  [Or.]  80  P.  903;  lUlnois  Cent.  R.  Co.  v. 
CoUy  [Ky.]  86  S.  W.  536;  Central  R.  Co.  v. 
Sehnert.  115  111.  App.  560;  German  Ins.  Co.  v. 
Chicago  &  N.  W.  R.  Co.  [Iowa]  104  N.  W.  361; 
Sanders  v.  Central  of  Georgia  R.  Co.  [Ga.] 
Bl  S.  E.  728;  Price  v.  Denison  [Minn.]  103  N. 
W.  728.  Held  not  prejudicial  to  a  party.  Near 
V.  Gllmore  [Mich.]  12  Det.  Leg.  N.  540,  104  N. 
W.  609.  Held  not  to  inject  into  the  case  a 
question  not  litigated.  Cody  v.  Duluth  St.  R. 
Co.  [Minn.]  102  N.  "W.  397.  Held  not  to  allow 
a  recovery  for  negligence  with  which  the 
defendant  was  not  chargeable.  Houston  & 
T.  C.  R.  Co.  V.  Gray  [Tex.  Civ.  App.]  85  S.  W. 
838.  Held  properly  to  state  the  law  appli- 
cable to  the  degree  of  care  required  of  car- 
riers of  passengers.  Hart  v.  Seattle,  etc.,  R. 
Co.,  37  "Wash.  424,  79  P.  954.  Held,  a  fair 
statement.  Lundvick  v.  Westchester  Fire 
Ins.  Co.  [Iowa]  104  N.  W.  429.  As  to  meas- 
ure of  damages,  held  proper.  Western  &  A. 
R.  Co.  V.  Burnham  [Ga.]  50  S.  B.  984.  Held 
to  properly  present  the  case.  St.  Louis  S.  W. 
R.  Co.  V.  Rea  [Tex.  Civ.  App.]  84  S.  W.  428. 
Held  not  to  submit  abandoned  Issues.  Car- 
penter V.  Hamilton,  185  Mo.  603,  84  S.  W.  863. 
63.  Humphrey  v.  Pope  [Cal.  App.]  82  P. 
223. 

54.  Chicago  Union  Traction  Co.  v.  Chu- 
gren,  110  111.  App.  545. 

55.  If  the  instructions  as  a  whole  present 
the  law  to  the  Jury  with  substantial  correct- 
ness, it  is  sufDclent.  Illinois  Life  Ins.  Co.  v. 
Llndley,  110  111.  App.  161.  Where  the  charge 
as  a  wli'ole  Is  proper,  a  particular  portion  of 
It  which  is  appropriate  to  its  setting  will  not 
be  deemed  erroneous  because  the  necessary 
Instructions  were  omitted.  Texas  Cent.  R. 
Co.  V.  Powell    [Tex.   Civ.  App.]   86   S.   W.   21. 

86.  Under  Burns'  Ann.  St.  1894,  §  670.  In- 
dianapolis St.  R.  Co.  V.  James  [Ind.  App.]  74 
N.  B.  536;  Humphrey  v.  Pope  [Cal.  App.]  82 
P.  223. 

57.  Mitchell  v.  PInckney  [Iowa]  104  N.  W. 
286. 

5S.  Georgetown  &  T.  R.  Co.  v.  Smith,  25 
App.  r>.  C.  259. 

59.  Stowe  V.  La  Conner  Trading  &  Transp. 
Co.  [Wash.]  80  P.  856.  The  instructions  must 
be  considered  asa  whole  to  determine  wheth- 
the  Jury  were  misled  by  excerpts  which 
if  standing  alone  would  be  subject  to  crit- 
icism. TempUn  v.  Boone  [Iowa]  102  N.  W. 
789. 

60.  Taylor  v.  Houston  Elec.  Co.  [Tex.  Civ. 
App.]  85  S.  W.  1019.  An  instruction  impar- 
tial and  correct  as  a  whole  Is  not  objection- 
able because  portions  of  It  if  standing  alone 


would  be  subject  to  criticism.     Guild  v.  An- 
drews [C.  C.  A.]  137  P.  369. 

61.  Where  instructions  as  a  whole  do  not 
correctly  state  the  law,  the  proposition  that 
If  as  a  whole  they  do  state  the  law  correctly, 
a  single  erroneous  instruction  Is  not  ground 
for  reversal,  does  not  apply.  Nickey  v.  Dou- 
gan,  34  Ind.  App.  601,  73  N.  B.  288. 

62.  Renn  v.  Tallman,  25  Pa.  Super.  Ct.  503. 

63.  Virginia  Portland  Cement  Co.  v.  Luck's 
Adm'r,  103  Va.  427.  49  S.  E.  577.  A  part  of 
the  charge  set  out  in  the  "case"  on  appeal 
cannot  be  detached  from  the  rest  of  it  and 
considered  as  an  independent  proposition. 
Graves  v.  Norfolk  &  S.  R.  Co.,  136  N.  C.  3, 
48  S.  E.   502. 

64.  Toledo,  P.  &  W.  R.  Co.  v.  Hammett, 
115  III.  App.  268.  It  is  not  necessary  to  state 
the  entire  law  of  the  case  in  one  instruction. 
Masonic  Fraternity  Temple  Ass'n  v.  Collins, 
110  111.  App.  504.  Omissions  in  one  may  be 
supplied  by  contents  of  another.  Chicago  & 
N.  W.  R.  Co.  V.  Jamieson,  112  111.  App.  69.  In- 
struction which  Ignores  some  of  the  ques- 
tions involved  is  not  ground  for  reversal 
where  those  questions  were  fully  covered  by 
other  instructions.  Mobile  &  O.  R.  Co.  v.  VaU 
lowe,  214  111.  124,  73  N.  B.  416.  If  instructions 
as  a  whole  fully  state  the  law  applicable  to 
the  case,  It  is  not  ground  for  reversal  that 
particular  Instructions  standing  alone  did 
not  embody  all  the  law  applicable.  Ander- 
son V.  Seroplan  [Cal.]   81  P.  521. 

65.  Defective  instruction  held  cured  by 
the  presentation  of  the  case  and  other  in- 
structions. Arkadelphia  Lumber  Co.  v.  Posey 
[Ark.]  85  S.  W.  1127.  A  defect  in  one  para- 
graph of  the  charge  in  that  it  assumes  dis- 
puted facts  Is  cured  by  another  portion  plac- 
ing the  burden  of  proof  of  such  facts.  Bark- 
low  V.  Avery  [Tex.  Civ.  App.]  13  Tex.  Ct.  Rep. 
893,  89  S.  W.  417.  Instruction  defining  "ordi- 
nary care,"  if  erroneous,  held  to  have  been 
cured  by  other  instructions.  Commonwealth 
Elec.   Co.   V.    Rose,   214   111.   545,   73   N.   E.   780. 

66.  See  4  C.  L.  157.  See,  also,  Harmless 
and  Prejudicial  Error,  5  C.  L.  1620. 

67.  Sands  v.  Marquardt  [Mo.  App.]  87  S. 
W.  1011;  Heard  v.  Ewan  [Ark.]  85  S.  W.  240; 
Fletcher  v.  Eagle  [Ark.]  86  S.  W.  810;  Sack 
V.  St.  Louis  Car  Co.  [Mo.  App.]  87  S.  W.  79; 
St.  Louis  &  N.  A.  R.  Co.  v.  UtidkifT  [Ark.]  87 
S.  W.  446;  Finks  v.  Hollis  [Tex.  Civ.  App.]  85 
S.  W.  463;  Love  v.  Turner  [S.  C]  61  S.  B.  101; 
Shepherd  v.  St.  Louis  Transit  Co.  [Mo.]  87  S. 
W.  1007.  Erroneous  Instruction  in  a  bastardy 
proceeding  not  rendered  harmless  by  a  prior 
cocrect  one.     Shaller  v.  Bullock  [Conn.]  61  A. 
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attention  of  the  Jnry,^^  or  the  curative  one  did  not  refer  to  the  erroneous  one.'»  But  a 
contrary  rule  has  been  held.™  An  instruction  placing  the  burden  of  proof  on  the  wrong 
party  is  cured  by  an  explicit  charge  to  the  contrary,"  and  one  subject  to  criticism 
in  not  stating  the  correct  measure 'of  damages  may  be  cured  by  repeated  instructions 
on  the  correct  measure."  A  misstatement  of  a  theory  may  sometimes  be  cured  by 
a  correct  statement  in  another  instruction.''* 

nsrSUBANCE, 


§  1.  Insurance  liaws,  Regulations  and 
Su-Tvteion  In  General  (70). 

j;  2.  Corporations  and  Associations  Doing 
an  Insurance  Business  (70). 

A.  Corporate  Existence,  Character,  Man- 

agement, Rights  and  Liabilities 
(70),  Insolvency  (71).  Taxation 
(72). 

B.  Conditions   Necessary  to   Engage   In 

Insurance  Business,  and  Certifica- 
tion and  Withdrawal  of  Right  (72). 

Foreign  Insurers  and  Companies  (73). 

Agents   and    Solicitors    for   Insurance 


5  3. 

§  4. 

(75). 

A. 


Distinctions    and    Kinds    of    Agency 
(76). 

B.  The    Right    to    Negotiate    Insurance 

and  Regulations  Thereabout   (75). 

C.  Rights     and    Ldabillties     of    Agents 

(76): 

§  5.  Insurable  Bisks  and  Interests,  Fire 
Insurance  (78).     Life  Insurance  (79). 

§  «,     Application    (79), 

§  7.  The  Contract  of  Insurance  In  General, 
and  General  Rules  for  Its  Interpretation, 
Deflnitions  and  Distinctions  (80).  Essentials 
and  Validity;  Acceptance  (80).  Deferred 
Dividend  Policies  (82).  Conflict  of  Laws 
(83).     Construction  (83). 

§  8,  Premiums  and  Premium  Notes,  Dues 
and  Assessments,  and  Payment  of  ,the  Same 
(86),     Mutual  Companies   (91). 

;  9,  Warranties,  Conditions,  and  Repre- 
sentations, In  General  (91).  Fire  Insurance 
(94).     Life  and  Accident  Insurance  (98). 

§  10.  The  Risk  or  Object  of  Indemnity, 
Accident  and  Health  Insurance  (100).  Em- 
ployers' Liability  Insurance  (102).  Fire  In- 
surance (103).  Hail  Insurance  (104).  Life 
'Insurance  (105).  Title  Insurance  (105). 
Reformation  of  Policy  for  Mistake  (105). 

§  11.  The  Beneficiary  and  the  Insured 
(IOC).  Rights  of  Employe  Under  Employers' 
Liability  Policy  (108).  Bights  of  Mortgagee 
(108).     Insurance  by  Bailee  or  Agent    (110). 

§  12.  Policy  Value  in  Cash  or  Loans  Be- 
fore Loss  (110), 

§  13.  Options  and  Privileges  Under  Policy 
(110). 


B. 


C. 


D. 
§  17. 


§  14.  Assignments  and  Transfers,  of  Bene- 
fits or  .  Insurance  (112).  Fire  insurance 
(114). 

§  15,  Change  or  Substitution  of  Contract, 
or  Risk,  or  of  Conditions  Thereupon  (115), 

§  16.  Rescission,  Forfeiture,  Cancellation 
and  Avoidance  (115). 

A.  By    Agreement     (115). 
For  Breach  of  Contract,  Condition,  or 

Warranty,  or  Misrepresentation 
(117). 
Estoppel  or  Waiver  of  Right  to  Can- 
cel or  Avoid  (120).  Acts  and 
Knowledge  of  Agents  of  Insurer 
(126). 
Reinstatement  (130). 
Contracts  of  Reinsurance  and  Con- 
current Insurance  (130).  Reinsurance  (130). 
§  18.  The  Loss  or  Benefits,  Its  Xlxtent  and 
I]xtent  of  Liability  Therefor.*  Fire  Insurance 
(131).  Valued  Policies  (132),  Endowments 
(132).  Employers'  Liability  Insurance  (133). 
§  19.  Notice,  Claim,  and  Proof  of  Loss 
(133).  False  Swearing  (135).  Examination 
Under  Oath  (136).     Waiver  (136). 

§  20.     Adjustment  and  Arbitration  (138). 
§  21.     Option  to  Pay  Loss  or  Restore  Prop- 
erty (140). 

i  22.     Payment  of  Loss  or  Benefits  and  Ad- 
justment of  Interests   In  Proceeds   (140). 
§  23.     Subrogation    and     Other     Secondary 
of  the  Insurer  (142). 
Remedies  and  Procedure  (142). 
Rights  of  Action  and  Defenses  and 
Parties  (142).     Parties  (143).     Pro- 
cess  (143).     Limitations   (144). 

B.  Practice  and  Pleading  (145).  Vari- 
ance (148).     Practice  (148). 

C.  Evidence,  Questions  for  the  Jury,  In- 
structions. Presumptions  and  Bur- 
den of  Proof  (148).  Evidence  (149). 
Questions  for  the  Jury  (153).  In- 
structions (155). 

D.  Verdict,  Findings,  Judgment,  Costs 
and  Pees  (156).  Interest,  Costs, 
and  Penalties  (156). 

E.  Enforcement  of  Judgment  (156). 


Rights 
§  24. 

A. 


Matters   relating  to   fraternal   benefit"   and  marine   insurance   are  treated 
elsewhere.''^ 


65.  An  Instruction  which  states  an  Incorrect 
principle  of  law  cannot  be  cured  by  any  other 
instruction  given.  Chicago  Union  Traction 
Co.  V.  Grommes,  110  111.  App.  1X3.  An  in- 
struction erroneous  in  that  it  does  not  cor- 
rectly state  the  law  Is  not  cured  by  other 
instructions.  Cleveland,  etc.,  R.  Co.  v.  Snow 
[Ind.  App.]  74  N.  E.  908.  An  incomplete 
statement   of   the   law   in   one    instruction    is 


not  cured  by  a  complete  statement  In  another 
unless  It  appears  that  the  Jury  were  not  mis- 
led by  the  former.  Continental  Casualty  Co. 
V.  Peltier  tVa.]  51  S.  E.  209. 

68.  Kelley  v.  United  Traction  Co.,  88  App. 
Div.   234,  85   N.  T.   S.    433. 

69.  City  of  Cleburne  v.  Gutta  Percha  &  R, 
Mfg.  Co.  [Tex.  Civ.  Acn.l  12  Tex.  Ct.  Rep, 
108,  88  S.  W.  300. 
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6  Cur.  Law. 


§  1.  Insurance  laws,  regidations  and  supervision  vn  general.''^ — The  insur- 
ance business  is  of  such  a  nature  as  to  be  subject  to  regulation  under  the  police 
power  of  the  state/'  and  superTisory  and  -visitorial  powers  are  usually  conferred 
on  a  state  officer.''^ 

The  general  insurance  laws  do  not  ordinarily  apply  to  fraternal  benefit  associa- 
tions.''* The  character  of  the  company  in  this  regard  is  to  be  determined  from 
its  policies  and  not  from  its  name,  nor,  in  the  case  of  foreign  companies,  from  the 
character  given  it  by  the  officer  admitting  it  to  do  business  within  the  state.'" 
The  character  of  a  foreign  company  is  to  be  determined  by  the  law  of  the  forum.*' 

§  3.  Corporations  and  associations  doing  an  insurance  business.  A.  Cor- 
porate existence,  character,  management,  rights  and  liabilities.^^ — If  the  constitu- 
tion reserves  to  the  legislature  the  right  to  amend,  alter,  annul,  or  repeal  all  gen- 


70.  An  erroneous  charge  that  It  is  the 
duty  of  a  carrier  to  deliver  freight  to  the 
consignee  is  cured  by  a  charge  that  the  duty 
Is  only  to  give  notice  of  its  arrival.  Bristow 
V.  Atlantic  Coast  Line  R.  R.  Co.  [S.  C]  51  S. 
E.  529. 

71.  Rice  v.  New  York  City  R.  Co.,  94  N.  T. 
S.  326. 

72.  Drainage  Com'rs  Dist.  No.  2  v.  Drain- 
age Com'rs  Dist.    No.   3,   113   111.  App.   114. 

73.  Where  there  is  small  dispute  as  to 
facts.  Spring  Valley  Coal  Co.  v.  Robizas,  111 
111.  App.   49.         f 

74.  See  Fraternal  Mutual  Benefit  Associa- 
tions, 5  C.  L.  1523.  All  oases  having  to  do 
with  the  contracts  of  such  associations  are 
there  treated  even  if  the  general  rules  of 
Insurance  law  apply. 

75.  See  Shipping  and  Water  Traffic,  4  C. 
L.  1450. 

76.  See   4   C.   L.   158. 

77.  Alabama:  Code  1896,  §  2619,  provid- 
ing that  if  any  person  or  corporation  en- 
gaged in  the  business  of  fire  insurance  shall 
be  a  member  of  any  tariff  association,  or 
have  agreements  with  fire  insurance  corpo- 
rations a.*^  to  rates  of  premiums,  any  policy 
stipulations  as  to  giving  notice  or  proof  of 
loss,  etc.,  shall  be  void,  is  a  valid  police  reg- 
ulation. Continental  Ins.  Co.  v.  Parkes  [Ala.] 
39  So.  204.  Is  not  unconstitutional  as  dis- 
criminating against  particular  individuals  or 
corporations.     Id. 

Arknn.'aas:  Act  Jan.  23,  1905,  making  It 
conspiracy  for  insurance  companies  to  enter 
into  a  combination  to  fix  the  price  of  insur- 
ance, etc.,  and  prescribing  penalties,,  is  valid. 
Hartford  Fire  Ins.  Co.  v.  State  [Ark.]  89  S. 
W.  42. 

Iowa:  Companies  doing  business  in  Iowa 
are  not  deprived  of  rights  under  the  14th 
amendment  to  the  Federal  constitution  by 
Code  1897,  §  1754,  making  it  unlawful  for 
them  or  their  agents  to  enter  into  combina- 
tions relating  to  rates,  etc.  Carroll  v.  Green- 
wich Ins.  Co.,  26  S.  Ct.  66. 

78.  An  injunction  pendente  lite  restrain- 
ing voting  trustees  from  voting  plaintiff's 
stock,  but  not  interfering  with  their  action 
as  officers  of  the  company,  does  not  require 
the  application  of  the  attorney  general  and 
approval  of  the  superintendent  of  insurance. 
Under  Laws  1892,  p.  1958,  c.  690,  §  56. 
Knickerbocker  Inv.  Co.  v.  Voorhees,  100  App. 
Div.  414,  91  N.  T.  S.  816.     Under  Kurd's  Rev. 


St.  1903,  c.  73,  par.  3,  the  Superintendent  of 
Insurance  can  maintain  a  bill  against  for- 
eign insurance  companies  to  restrain  them 
from  doing  business  within  the  state  of  Il- 
linois without  complying  with  the  Insurance 
laws  thereof.  North  American  Ins.  Co.  v. 
Yates,  214  111.  272,  73  N.  E.  423,  afg.  116  111. 
App.  217.  Is  made  applicable  to  foreign  com- 
panies by  Rev.  St.  1874,  c.  32,  §  26,  making 
foreign  companies  subject  to  the  same  lia- 
bilities, restrictions,  and  duties  as  domestic 
ones.  Id.  Not  necessary  to  show  an  injury 
to  civil  or  property  rights  before  bill  will  lie. 
Id.  For  the  purpose  of  avoiding  a  multiplic- 
ity of  suits  he  may  maintain  a  single  bill 
against  several  such  companies  which  main- 
tain an  agency  in  the  state  for  the  transac- 
tion of  all  sorts  of  fire  insurance  business 
except  the  issuing  of  policies  on  property  lo- 
cated Within  the  state.  Id.  Allegation  that 
companies  did  everything  pertaining  to  car- 
rying on  insurance  business  except  to  issue 
policies  covering  property  within  the  state, 
held  not  to  exclude  the  charge  that  they  so- 
licited insurance  from  citizens  on  their  prop- 
erty outside  the  state.  Id.  Bill  held  not 
multifarious,  the  acts  complained  of  being 
all  a  part  of  a  common  plan  or  conspiracy. 
Id. 

79.  See,  also,  Fraternal  Benefit  Associa- 
tions, 5  C.  L.  1523.  Missouri  statutes  prohib- 
iting the  defense  of  suicide  (Rev.  St.  1899,  § 
7896)  and  providing  that  misrepresentations 
shall  not  avoid  the  policy  unless  they  actu- 
ally contribute  to  the  death  of  the  insured 
(Rev.  St.  1899,  §  7890).  Herzberger  v.  Modern 
Brotherhood  of  America,  110  Mo.  App.  328, 
85  S.  W.  986.  The  Royal  Arcanum  is  a  fra- 
ternal order  and  exempt  from  the  insurance 
laws  of  the  state.  Gilligan  v.  Supreme  Coun- 
cil of  Royal  Arcanum,  26  Ohio  C.  C.  42,  5  Ohio 
C.  C.   (N.  S.)    471. 

80.  Herzberg  v.  Modern  Brotherhood  of 
America,  110  Mo.  App.  328,  85  S.  W.  986. 

81.  Foreign  society  authorized  to  issue 
certificates  to  representatives  of  the  insured 
is  not  a  fraternal  benefit  association  within 
the  meaning  of  Rev.  St.  1899,  §  1408.  and 
hence  is  subject  to  the  general  insurance 
laws,,  though  it  is  such  an  association  under 
the  laws  of  the  state  where  it  is  incorpo- 
rated. Herzberg  v.  Modern  Brotherhood  of 
America,  110  Mo.  App.   328,   85   S.  W.   986. 

82.  See  4  C.  L.  158.  See,  also.  Associa- 
tions and  Societies,  5  C.  L.  292;  Corporations 
5    C.   L.    764. 
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eral  or  special  laws,  it  may  amend  the  special  charter  of  an  assessment  company 
even  though  no  such  right  is  reserved  in  the  charter  itself.'^ 

A  company  authorized  to  issue  both  old  line  and  assessment  insurance  may,  in 
the  absence  of  a  provision  to  the  contrary  in  its  policies  or  its  charter,  discontinue 
the  Tyriting  of  the  latter  kind,  at  least  as  against  a  policy  holder  who  fails  to  show 
that  he  was  in  any  way  injured  thereby.^''  An  assessment  company  may  change 
to  the  old  line  plan  of  insurance  where  power  to  amend  its  charter  is  expressly 
reserved/'  or  a  right  to  do  so  is  conferred  by  the  statutes  or  constitution  of  the  state 
where  it  is  organized.'®  Such  a  change  does  not  impair  the  obligations 
of  the  contracts  of  members  previously  insured,  where  no  attempt  is  made 
to  repudiate  them  and  the  assessments  thereon  are  not  thereby  rendered  unreason- 
able.*'' The  members  of  such  an  association  have  no  vested  interest  in  its  assets, 
and  hence  those  who  are  dissatisfied  with  the  change  must  seek  redress  at  law  and 
not  by  a  suit  in  equity  to  dissolve  the  association  unless  it  be  shown  that  the  affairs 
of  the  corporation  are  grossly  mismanaged  by  those  charged  with  the  responsibili- 
ties of  a  proper  conservation  of  its  assets.**  A  policy  holder  electing  to  cancel  his 
policy  and  demand  a  return  of  the  money  he  has  paid  is  bound  to  pursue  that 
remedy  and  cannot  thereafter  maintain  a  suit  to  compel  the  association  to  con- 
tinue business  under  its  original  plan.'" 

In  Kentucky  real  estate  title  insurance  companies  existing  under  special 
acts  of  the  legislature  passed  prior  to  the  present  constitution  are  nevertheless 
restricted  in  their  powers  by  the  subsequent  legislation  relative  to  such  corpora- 
tions.'" 

Insolvency."^ — In  the  settlement  of  the  affairs  of  an  insolvent  insurance  com- 
pany, whether  it  is  a  joint  stock,  mutual,  or  endowment  company,  ordinary  credi- 
tors, policy  or  certificate  holders,  and  stockholders  should  ordinarily  be  preferred 


83.  May  authorize  change  to  old  line  plan. 
Polk  V.  Mutual  Reserve  Fund  Ufe  Ass'n,  137 
F.  273.  Although  the  act  providing  for  the 
Incorporation  of  stock  life  insurance  cornpa- 
nies  may  contain  no  reservation  of  the  right 
to  alter  or  amend  the  charters  of  such  com- 
panies (Laws  1853,  p.  887,  c.  463),  yet  they 
may  be  altered  or  amended  where  the  right 
to  amend  the  charter  of  every  corporation  Is 
reserved  by  a  general  statute  (1  Rev.  St. 
p.  600,  I  8).  Lord  v.  Equitable  Life  Assur. 
Soc,  94  N.  r.  S.  65. 

84.  Plaintiff  held  to  have  failed  to  show 
that  the  amount  of  his  assessments  was  in- 
creased by  the  change.  Green  v.  Hartford 
Life  Ins.  Co.   [N.  C]   51  S.  B.  887. 

85.  The  power  to  amend  the  charter  of  a 
mutual  assessment  association  gives  a  right 
to  make  any  amendment  reasonably  calcu- 
lated to  accomplish  the  purpose  which  the 
association  had  in  view  at  the  time  of  its 
formation.  Iversen  v.  Minnesota  Mut.  Life 
Ins.  Co.,  137  P.  268.  Where  the  charter  of 
an  assessment  association  specifically  re- 
serves to  its  officers  the  power  of  amend- 
ment, the  association  may,  by  such  an 
amendment,  change  from  the  assessment  to 
the  old  line  plan  of  insurance  over  the  pro- 
test of  a  minority  of  the  policy  holders.  Par- 
ticularly where  change  is  authorized  by  stat- 
ute. Id.  Both  under  the  statute  and  general 
principles  of  law  company  held  authorized  to 
make  change  at  annual  meeting  without  spe- 
cial notice.  Id.  Evidence  held  not  to  sustain 
charges  of  fraud  and  insolvency.     Id. 

SO.  Persons  who  become  members  of  an 
assessment     insurance    association    pursuant 


to  contracts  providing  that  they  shall  be 
controlled  by  the  laws  of  the  state  where  it 
is  incorporated  are  presumed  to  have  full 
knowledge  of  the  provisions  of  the  constitu- 
tion and  laws  of  such  state  under  which  it 
has  a  right  to  change  its  plan  of  operations 
(Polk  V.  Mutual  Reserve  Fund  Life  Ass'n, 
137  P.  273),,  and  hence  their  contract  rights 
are  not  Impaired  by  a  change  to  the  old  line 
plan  of  insurance  authorized  by  the  laws 
of  such  state  (Id.).  Change  authorized  by 
Laws  1892,  p.  1955,  c.  690,  §  52,  as  amended 
by  Laws  1901,  p.  1779,  c.  722.  Id.  Act  of 
reincorporation  as  autliorized  by  such  laws 
does  not  operate  to  create  a  new  corporation, 
though  a  different  name  is  assumed  and  a 
new  plan  of  insurance  is  adopted.     Id. 

87.  Iversen  v.  Minnesota  Mut.  Life  Ins. 
Co.,   137  F.    268. 

88.  Polk  V.  Mutual  Reserve  Fund  Life 
Ass'n,  137  P.  273.  Record  held  to  sufficiently 
show  that  company  was  not*  insolvent.  Id. 
Allegations  of  fraudulent  mismanagement 
not  supported,  by  any  averment  of  specific 
facts  cannot  be  considered  as  an  admission 
of  fraudulent  mismanagement  by  a  demur- 
rer to  the  bill.     Id. 

8!).  Iversen  v.  Minnesota  Mut.  Life  Ins. 
Co..  137  P.  268. 

90.  Such  a  corporation,  by  failure  to  ac- 
cept the  constitution,  is  not  estopped  to  deny 
that  It  is  exercising  all  the  privileges  grant- 
ed by  its  special  charter.  Act  March  19, 
1894  (Acts  1894,  p'.  226,  c.  99).  Hager  v.  Ken- 
tucky Title  Co.,  27  Ky.  L.  R.  346,  85  S.  W.  183. 

»1.     See    4    C.    L.    160,    n.    20-29.      See,    also. 
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in  the  order  named.''  The*  representatives  of  a  certificate  holder  in  an  aidowment 
association  who  dies  before  it  becomes  insolvent  are  general  creditors  within  this 
rule,  and  their  claim  is  entitled  to  a  preference  over  those  of  the  other  certificate 
holders  and  stockholders.®'  The  liability  of  certificate  holders  in  an  endowment 
association  to  pay  assessments  terminates  on  its  insolvency  and  the  commence- 
ment of  proceedings  to  wind  up  its  'affairs,  and  as  creditors  they  become  entitled  to 
an  accounting  as  to  the  present  value  of  their  certificates  on  the  basis  of  their  sur- 
render value.'*  The  relative  rights  of  the  policy  holders  and  the  general  creditors 
of  an  assessment  company  are  to  be  determined  with  reference  to  the  provisions  of 
the  charter,  constitution,  and  by-laws  of  the  company,  and  of  the  statutes,  all  of 
which  form  a  part  of  the  contract  between  the  company  and  the  policy  holders."' 
In  so  far  as  such  provisions  subject  certain  assets  to  the  payment  of  particular  lia- 
bilities, the  prior  equities  which  may  be  thereby  created  should  be  considered  in  the 
application  and  distribution  of  the  assets  of  the  company  under  the  receivership."' 

Taxation"''  of  the  property  of  domestic  or  foreign  companies  within  the  state 
is  governed  by  the  provisions  of  the  general  and  special  revenue  laws  and  is  treated 
elsewhere."' 

(§2)  B.  Conditions  necessary  to  engage  in  insurance  husiness,  and  certifi- 
cation and  withdrawal  of  right.'"' — Insurance   companies   are   often  required   to 


Corporations,  5  C.  L.  764;  Receivers,   4  C.  L. 
123S. 

92.  Gilbert  v.  Endowment  Ass'n,  21  App. 
D.  C.  344.  Where  sale  by  insolvent  endow- 
ment association  of  its  entire  property  to 
anotlier  company  was  set  aside  for  fraud  and 
waijit  of  consideration,  and  claim  of  latter 
company  for  reimbursement  of  purchase 
price  was  denied  until  claims  of  creditors 
and  certificate  holders  were  satisfied,  held, 
that  auditor  in  distributing  funds  of  asso- 
ciation, which  were  insufficient  to  pay  such 
claims,  properly  excluded  claim  of  vendee 
for  reimbursement.  Id.  rmperfeetions  in 
pleadings  in  several  consolidated  actions  will 
not  be  allowed  to  stand  in  the  way  of  the 
distribution  of  fund  derived  from  sale  of  as- 
sets of  insolvent  insurance  company.     Id. 

93.  Particularly  where  it  has  been  re- 
duced to  judgment.  Gilbert  v.  Endowment 
Ass'n,  21  App.  D.  C.  344. 

94.  Gilbert  v.  Endowment  Ass'n,  21  App. 
D.  C.  344. 

95.  Betts  V.  Connecticut  Life  Ins.  Co. 
tConn.]  62  A.  345.  Provisions  of  charter  and 
by-laws  held  not  to  render  policyholders 
liable  to  creditors  as  partners,  the  company 
being  a  joint  stock  company,  the  entire  man- 
agement of  which  was  in  the  hands  of  of- 
ficers and  directors  chosen  by  the  stockhold- 
ers only.     Id. 

96.  Betts  V.  Connecticut  Life  Ins.  Co. 
[Conn.]  62  A.  S45.  Neither  Gen.  St.  1902,  § 
3546,  providing  that  court  may  direct  appli- 
cation of  avails  of  assets  and  property  eq- 
uitably in  satisfaction  of  claims  proved 
against  company,  nor  Id.  §  3554,  providing  for 
application  of  assets  by  Insurance  commis- 
sioner, operates  to  change  the  rule.  Id.  Un- 
der charter  (10  Sp.  Laws,  p.  616),  constitu- 
tion, and  by-laws  of  assessment  company, 
"held,  that  moneys  derived  by  receiver  from 
judgments  against  stockholders  for  amounts 
•due  on  their  stock  subscriptions  belonged  to 
-the  working  capital,  and,  it  having  been  re- 
.duced  below  the  required  amount,  the  policy- 


holders were  entitled  to  so  much  thereof  as 
might  be  necessary  to  make  up  such  required 
amount  as  against  the  general  creditors.  Id. 
Order  that  receiver  of  insolvent  company 
should  apply  principal  of^und  deposited  with 
state  treasurer  by  the  company,  together 
with  the  Interest  accruing  thereon  after  the 
fund  was  placed  in  the  receiver's  custody  as 
a  trust  fund  for  the  benefit  of  the  policy- 
holders, held  proper  under  Gen.  St.  1902,  §§ 
3607,    3611.     Id. 

97.  See    4   C.   L.    161,   n.   30. 

98.  See,  also.  Licenses,  4  C.  L.  428;  Taxes, 
4  C.  L.  1605.  Operations  of  soliciting  agent 
whose  duties  are  to  solicit  insurance,  receive 
and  forward  the  application,  receive  the  pol- 
icy and  deliver  It  to  the  insured  and  collect 
the  first  premium  constitute  a  "doing  and 
conducting  of  an  Insurance  business"  within 
an  ordinance  levying  a  license  for  the  doing 
and  conducting  of  an  insurance  business  of 
whatever  kind.  City  of  Lake  Charles  v.  Eq- 
uitable Life  Assur.   Soc.   [La,]   38   So.   578. 

A  statute  forbidding  the  right  of  action 
on  any  contract  in  a  business  when  the  priv- 
ilege license  has  not  been  paid  is  not  a  stat- 
ute of  limitations.  Key.  Code  1892,  §  3401. 
Is  an  absolute  bar.  North  British  &  Mer- 
cantile Ins.  Co.  V.  Edwards  [Miss.]  37  So.  748. 
And  hence  an  amnesty  act,  removing  such 
bar  of  recovery,  is  not  a  violation  of  the 
constitutional  inhibition  of  the  revival  of 
rights  of  action  barred  by  lapse  of  time  or 
statutes  of  limitation.  Acts  1904,  p.  57,  c. 
75  does  not  violate  Const.  §  97.  Id.  Such 
constitutional  provision  relates  only  to  a 
limitation  of  time  in  which  suit  may  be 
brought  existing  under  the  statute  or  the 
general  law,  and  not  to  a  contractual  limi- 
tation. Id.  Fact  that  year  in  which,  under 
the  terms  of  the  policy,  a  suit  could  be 
brought  thereon  had  elapsed  before  the  pas- 
sage of  the  amnesty  act  held  not  to  pre- 
clude a  recovery  after  the  passage  of  such 
act.  Company  cannot  take  advantage  of  the 
bar  In  aid  of  the  contractual  limitation.     Id. 
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make  deposits  with  the  state  for  the  protection  of  policy  holders.^  Every  fire, 
life,  and  accident  company  doing  business  in  Arkansas  is  required  to  give  a  bond 
to  the  state  conditioned  for  the  prompt  payment  of  all  claims  arising  and  accruing 
to  any  person  during  the  term  of  ihe  bond  under  any  of  its  policies,  and  to  renew 
the  same  annually.^  The  bond  does  not  become  effective  until  presented  to  and  ap- 
proved by  the  state  auditor,  but  it  may,  if  it  expressly  so  provides,  have  a  retroactive 
effect  so  as  to  cover  losses  occurring  between  its  date  and  the  date  of  such  approval.' 
The  claim  is  deemed  to  arise  and  accrue  and  the  liability  of  the  sureties  is  fixed  when 
the  loss  occurs,  and  not  when  the  amount  thereof  becomes  payable  under  the  terms 
of  the  policy.* 

§  3.  Foreign  insurers  and  companies." — Since  the  power  of  an  insurance 
company  to  do  business  in  a  state  other  than  that  where  it  was  organized  is  derived 
from  the  express  or  implied  will  of  the  legislature  thereof,®  the  legislature  may 
absolutely  exclude  foreign  companies,^  or  admit  them  upon  such  conditions  and 
subject  to  such  restrictions  as  it  may  see  fit  to  impose,^  provided  they  are  not  re- 
pugnant to  the  constitution,*  and  may  discriminate  between  domestic  and  foreign 
corporations  in  its  regulations.^"  Thus  it  may  prohibit  such  companies  from  be- 
coming members  of  pools  or  combinations  to  fix  rates,^^  require  them  to  appoint 
the  insurance  commissioner  or  some  other  public  officer  as  their  agent  upon  whom 
process  may  be  served,^^  or  to  purchase  government,  municipal,  or  state  bonds  and 


99.  See  4  C.  li  161.  See,  also,  Fraternal 
Mutual  Benefit  Associations,  5  C.  L.  1523. 

1.  An  insurance  company  is  organized  for 
all  purposes,  except  issuing  policies,  when  its 
cliarter  lias  been  filed  and  approved  by  the 
attorney  general,  its  capital  stock  subscrib- 
ed and  directors  elected.  Under  the  Act  of 
1869,  may  proceed  with  collection  of  sub- 
scriptions, etc.,  though  it  has  not  made  de- 
posits required  by  Kurd's  Rev.  St.  1901,  c. 
73,  |§  176,  180,  181.  Blinn  v.  Riggs,  110  111. 
App.    37. 

2.  Sand.  &  H.  Dig.  |§  4124,  4127,  4130. 
United  States  Fidelity  &  Guaranty  Co.  v. 
Fultz   [Ark.]    89  S.  ."W.    93. 

3.  S.  &  H.  Dig.  §  4130.  United  States  Fi- 
delity &  Guaranty  Co.  v.  Fultz  [Ark.]  89  S. 
W.  93.  Bond  providing  that  it  should  cover 
the  period  from  March  1,  1900,  until  March 
1,  1901,  held  to  have  become  effective  on  the 
former  date  and  to  cover  loss  occurring 
March  2,  1900.  though  not  approved  until 
March  16,  1900.  Id.  Statute  requires  bond 
to  run  for  a  year,  and  obligors  are  presumed 
to  have  known  that  fact  and  to  have  bound 
themselves  with  reference  thereto.  Id.  Li- 
ability of  sureties  is  not  affected  by  the  fact 
that  company  had  previously  given  a  bond 
running  for  one  year  from  May  16,  1899.     Id. 

4.  Liability  of  company  on  fire  policy  is 
fixed  when  loss  occurs,  though  policy  pro- 
vides that  It  shall  not  be  payable  until  60 
days  after  the  receipt  of  proofs  of  loss,  and 
liability  of  sureties  becomes  fixed  with  that 
of  the  principal.  Hence  suit  Is  properly 
brought  on  bond  in  force  when  loss  occurs. 
United  States  Fidelity  &  Guaranty  Co.  v. 
Fultz  [Ark.]  89  S.  "W.  93. 

5.  See  4  C.  L.  161.  See,  also.  Fraternal 
Mutual  Benefit  Associations,  6  C.  L.  1523; 
Foreign  Corporations,  5  C.  I*  1470. 

«.  Swing  V.  Hill  [Ind.]  75  N.  B.  658;  Com- 
monwealth V.  Gregory  [Ky.]  89  S.  W.  168. 


7.  Commonwealth  v.  Gregory  [Ky.]  89  S. 
W.  168;  Old  Wayne  Mut.  Life  Ass'n  v.  Mc- 
Donough  [Ind.]   73  N.  E.   703. 

8.  Continental  Ins.  Co.  v.  Parker  [Ala.]  39 
So.  204;  Hartford  Fire  Ins.  Co.  v.  State  [Ark.] 
89  S.  "W.  42;  Old  Wayne  Mut.  Life  Ass'n  v. 
McDonough  [Ind.]  73  N.  E.  703;  Common- 
wealth V.  Gregory  [Ky.]  89  S.  W.  168;  Equi- 
table Life  Assur.  Soc.  v.  Host  [Wis.]  102  N. 
W.  579. 

9.  Old  Wayne  Mut.  Life  Ass'n  v.  McDon- 
ough   [Ind.]    73    N.    E.    703. 

10.  May  require  agents  of  foreign  compa- 
nies to  take  out  license  though  agents  of  do- 
mestic companies  are  not  required  to  do  so. 
Commonwealth  v.  Gregory  [Ky.]  89  S.  W. 
168. 

11.  See,  also,  §  1,  ante.  Code  1896,  §  2619, 
providing  that,  if  any  insurer  shall  become  a 
member  of  any  tariff  association  or  shall 
make  any  agreement  with  other  companies  in 
regard  to  rates,  provisions  in  Its  policies  re- 
lating to  notice  and  proofs  of  loss,  etc.,  ap- 
plies to  foreign  companies  and  is  valid.  Con- 
tinental Ins.  Co.  V.  Parkes  [Ala.]  39,  So.  204. 
Act  Jan.  23,,  1905,  prohibiting  insurance  com- 
panies entering  into  pools  or  combinations 
from  doing  business  in  the  state  Is  valid. 
Hartford  Fire  Ins.  Co.  v.  State  [Ark.]  89  S. 
W.  42.  Act  prohibits  the  doing  of  business  In 
Arkansas  by  company  belonging  to  trust  or 
pool  to  fix  rates  anywhere,  though  such  trust 
is  not  created  or  maintained  In  that  state, 
and  does  not  fix  or  attempt  to  fix  rates  on 
property  In  such  state.     Id. 

12.  Such  regulations  are  reasonable  and 
valid  and  do  not  violate  due  process  of  lav? 
clause  of  Federal  constitution.  Old  Wayne 
Mut.  Life  Ass'n  v.  McDonough  [Ind.]  73  N. 
E.  703.  Insurance  commissioner.  Laws  1901, 
p.  66,  c.  6;  Laws  1899,  p.  175,  c.  54,  §  62  (3). 
Green  v.  Hartford  Life  Ins.  Co.  [N.  C]  61  S. 
B.  887. 
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deposit  them  with  a  designated  state  officer  for  the  protection  of  policy  holders/' 
or  require  them^*  or  their  agents  to  obtain  a  license  to  do  business  within  the 
state.^^  It  has,  however,  no  power  to  prohibit  citizens  from  making  contracts  out- 
side of  the  state  insuring  property  within  its  boundaries.^" 

Foreign  companies  doing  business  within  the  state  after  such  conditions  have 
been  imposed  will  be  presumed  to  have  assented  to  them,  at  least  in  the  absence 
of  pleading  and  proof  to  the  contrary.'-'' 

The  collection  of  premiums,  payment  of  losses,  making  of  contracts  of  in- 
surance, issuance  of  policies  and  conducting  and  maintaining  of  insurance  agencies 
constitute  the  transaction  of  business  within  the  meaning  of  the  insurance  laws;^' 
but  the  mere  appointment  of  an  agent  or  the  taking  of  a  bond  from  him  does  not.^" 

The  business  of  insurance  is  not  commerce,  and  hence  laws  regulating  foreign 
companies  are  not  violative  of  the  interstate  commerce  clause  of  the  Federal  con- 
stitution.^" 

Foreign  companies  cannot  sue  on  contracts  founded  on  acts  which  are  at 
variance  with  the  law  or  the  settled  policy  of  the  state  of  the  forum,  even  though 
such  contracts  are  made  in  another  state. "^ 

The  license  of  a  foreign  company  may  be  revoked  for  violation  of  its  charter 
provisions^"  or  of  the  laws  of  the  forum.'*  A  judgment  of  revocation  should  not 
declare  policies  theretofore  issued  to  be  void  where  none  of  the  policy  holders  have 
been  made  parties  to  the  suit  or  given  a  hearing."* 


IS.  Under  Ohio  Rev.  St.  §  3660,  foreign 
companies  are  required  to  invest  in  and  de- 
posit bonds  tor  the  protection  of  local  policy 
holders,  before  doing  business  in  the  state; 
also,  under  §  2745,  to  pay  a  privileg-e  tax. 
Scottish  Union  &  Nat.  Ins.  Co.  v.  Bowland, 
196  U.  S.  611,  49  Law.  Bd.  619.  The  bonds  so 
required  to  be  deposited  are  taxable  as  per- 
sonal  property.      Id. 

14.  In  Indiana:  From  the  auditor  of  the 
state,  under  Rev.  St.  1881,  §  3765.  Wilson  v. 
Ohio  Farmers'  Ins.  Co.   [Ind.]   73  N.  E.   892. 

Louisiana:  A  separate  license  may  be  ex- 
acted of  a  foreign  insurance  company  by 
every  municipality  where  it  does  business. 
City  of  Lake  Charles  v.  Equitable  Life  Assur. 
Soc.  [La.]  38  So.  678.  Not  relieved  from  lia- 
bility for  municipal  license  by  proof  that  it 
has  already  paid  to  another  city  a  license 
predicated  on  the  business  done  by  it 
throughout  the   state.     Id. 

15.  See   §   4B,  post. 

16.  In  suit  by  trustee  for  creditors  of  for- 
eign coijipany  to  recover  statutory  liability 
against  policy  holtiers,  held  no  defense  that 
company  wrote  policies  insuring  property  in 
Indiana  for  benefit  of  citizens  of  that  state, 
without  having  complied  with  its  insurance 
laws,  it  not  appearing  that  the  contracts 
were  made  in  that  state  or  were  to  be  per- 
formed there.  Swing  v.  Hill  [Ind.]  75  N.  B. 
658. 

17.  Will  be  presumed  to  have  filed  stip- 
ulation required  by  statute  authorizing  serv- 
ice on  insurance  commissioner,  and  hence 
judgment  based  thereon  does  not  deny  com- 
pany due  process  of  law.  Old  Wayne  Mut. 
Life  Ass'n  v.  McDonough  [Ind.]   73  N.  E.  703. 

18.  North  American  Ins.  Co.  v.  Tates^  116 
111.  App.  217,  afd.  214  111.  272,  73  N.  E.  423. 
Issuance  of  policy  by  foreign  company  on 
property  within  the  state  and  its  delivery  to 
the  owner  constitute  a  doing  business  within 
the    state,    within    the    meaning    of   code,    §§ 


1721,  1725,  1747,  in  regard  to  foreign  compa- 
nies. Hartman  v.  Hollowell,  126  Iowa,  643, 
102  N.  W.  524.  Foreign  company  is  doing 
business  within  a  state,  so  as  to  confer  ju- 
risdiction on  Federal  courts,  where  policies 
covering  property  therein  require  it  to  send 
its  agents  there  to  adjust  its  losses.  Penn- 
sylvania Lumbermen's  Mut.  IHre  Ins.  Co.  v. 
Meyer,  197  U.  S.  407,  49  Law.  Bd.  810. 

19.  Wilson  V.  Ohio  Farmers'  Ins.  Co. 
[Ind.]   73  N.  B.   892. 

20.  Statute  requiring  agents  of  foreign 
companies  to  obtain  licenses.  Commonwealth 
V.  Gregory  [Ky.]  89  S.  W.  168.  Provision 
that,  if  insured  is  member  of  tariff  associa- 
tion or  has  made  agreement  with  other  com- 
panies as  to  rates,  stipulations  in  its  policies 
requiring  notice  of  loss  shall  be  void.  Con- 
tinental Ins.  Co.  v.   Parker   [Ala.]    39   So.   204. 

ai.  Under  Comp.  Laws  1897,  §  5157,  pro- 
hibiting anyone  from  soliciting  insurance  for 
a  foreign  company  without  a  certificate  and 
§  10,467,  prohibiting  foreign  corporation 
from  maintaining  an  action  founded  on  any 
forbidden  act,  mutual  insurance  contract 
covering  property  within  the  state,  made  be- 
tween a  resident  and  a  foreign  company  which 
had  not  complied  with  the  laws  of  the  state, 
the  insurance  having  been  placed  through 
an  agent  outside  of  the  state,  cannot,  on  the 
insolvency  of  the  company,  be  made  the 
basis  of  an  action  for  an  assessment  levied 
in  the  insolvency  proceedings.  Swing  v. 
Western  Lumber  Co.  [Mich.]  12  Det.  Leg  N 
188,    103   N.   W.    816. 

32.  The  issue  of  "deferred  dividend  insur- 
ance," whereby  the  cumulated  assets  or  sur- 
plus Is  to  be  distributed  only  in  longer  pe- 
riods than  5  years,  being  authorized  by  the 
laws  of  New  York,  the  license  of  a  New  York 
company  to  do  business  in  Wisconsin  will 
not  be  revoked  on  the  ground  that  its  busi- 
ness is  unauthorized.  See  Gen.  Laws  N  Y 
1872,  c.  100  (Rev.  St.  [Birdseye's  Ed.]  p.  1849)" 
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A  foreign  mutual  company  which  executes  the  bond  required  of  stock  com- 
panies, instead  of  that  required  of  mutual  companies,  and  does  business  in  the 
state  as  a  stock  company,  using  the  standard  policy,  and  the  sureties  on  such  bond, 
are  estopped  to  plead  that  such  policies  are  ultra  vires.-'' 

§  4.  Agents  and  solicitors  for  iiumrance.  A.  Distinctions  and  hinds  of 
agency}^ — One  having  authority  to  accept  risks,  countersign,  issue,  and  renew  poli- 
cies, collect  premiums,  and  the  like,  is  a  general  agent  of  the  insurer.-^ 

By  statute  in  some  states  any  person  who  solicits  insurance  r.nd  procures 
the  application  therefor  is  declared  to  be  the  agent  of  the  company  issuing  the 
policy  upon  such  application  or  any  renewal  thereof,  anytliing  in  the  application  or 
the  policy  to  the  contrary  notwithstanding.^' 

One  who  solicits  insurance,  receives  and  forwards  applications  and  delivers 
the  policies  to  the  insured  and  collects  the  first  premium  is  an  agent  and  not  a 
mere  drummer.^"  One  who  procures  insurance  for  another  through  the  company's 
agent  is  a  mere  broker;'"  but  one  who  is  obligated  to  solicit  insurance  for  a  par- 
ticular company  alone  is  an  agent  and  not  a  broker.'^ 

An  agent  who  acting  as  broker  procures  insurance  through  the  agent  of  another 
company  is  the  agent  of  the  one  who  employs  him  to  secure  the  insurance  and  not 
of  the  company.'" 

(§  4)  B.  Tlie  right  to  negotiate  insurance  and  regulations  thereabout.^^ — 
Statutes  in  many  states  require  agents  of  foreign  companies  to  be  licensed  by  the 
state'*  and  to  give  bond.'' 


§    83.      Equitable    Life    Assur.    Soe.    v.    Host 
[Wis.]    102  N.  W.   579. 

23,  24,  Equitable  Life  Assur.  Soc.  V.  Host 
[Wis.]   102  N.   W.   579. 

25.  Minneapolis  Fire  &  Marine  Ins.  Co.  v. 
Norman   [Ark.]    85  S.  W.   229. 

26.  See,  also,  Agency,   5  C.  L   64. 

27.  In  modifyinfr  contract.  German-Ameri- 
can Ins.  Co.  V.  .Tellow  Poplar  Lumber  Co.,  27 
Ky.  L.  R.  105,  84  S.  W.  551.  Agents  having 
power  to  solicit  and  sell  insurance,  deliver 
policies,  and  collect  premiums,  -though  the 
territory  in  which  they  operate  is  restricted. 
Metropolitan  Life  Ins.  Co.  v.  Sullivan.  112 
111.  App.  500.  The  local  agent  of  a  foreign 
company,  supplied  with  blank  policies  signed 
by  the  president  and  secretary,  to  be  filled 
up,  countersigned  and  issued,  has  the  pow- 
ers of  a  general  agent  as  to  policies  issued 
by  him.  Richard  v.  Springfield  Fire  &  Ma- 
rine Ins.  Co.  [La.]  38  So.  563.  Evidence  suf- 
ficient to  warrant  finding  that  Arm  were 
general  agents.  Lewis  v.  Guardian  Fire  & 
Life  Assur.  Co.,  181  N.  T.  392,  74  N.  B.  224, 
afg.   93   App.   Div.  157,   87  N.  T.   S.    525. 

28.  j(MInnesota:  Laws  1895,  p.  437,  c.  175, 
§  25.  One  may  become  agent  by  his  conduct 
within  meaning  of  this  act,  though  not  regu- 
larly appointed.  Webster  v.  Ferguson 
[Minn.]    102  N.  W.   213. 

In  Iowa  any  one  who  solicits  insurance  or 
procures  applications  therefor  is  regarded  as 
the  soliciting  agent  of  the  company  issuing 
a  policy  on  such  application  or  a  renewal 
thereof.  Code,  I  1749.  Hartman  v.  Hollo- 
well,  126  Iowa,  643,  102  N.  W.  524.  One  who 
requests  another  to  allow  him  to  procure  a 
fire  policy  on  the  latter's  property  and  does 
so  is  agent.     Id. 

In  Soutb  Carolina  any  person  soliciting 
Insurance  for  a  foreign  company  or  doing 
anything  in  the  making  or  consummating  of 


a-  contract  of  insurance  or  examining  Into 
or  adjusting  a  loss  for  or  in  behalf  of  such 
company  is  presumed  to  be  its  agent,  but 
such  presumption  may  be  rebutted.  Civ. 
Code  1902,  §  1810.  Madden  &  Co.  v.  Phoenix 
Ins.  Co.,   70  S.  C.  295,   49  S.  E.  855. 

20.  Within  municipal  license  law.  City 
of  Lake  Charles  v.  Equitable  Life  Assur.  Soc. 
[La.]    38   So.   578. 

30.  Fire  Ass'n  of  Philadelphia  v.  Ameri- 
can Cement  Plaster  Co.  [Tex.  Civ.  App.]  84 
S.  W.  1115.  Agent  of  one  company  procuring 
policy  through  agent  of  another  company 
held  a  mere  broker,  so  that  company  was  not 
estopped  by  his  fraud.  Mahon  v.  Royal 
Union  Mut.  Life  Ins.  Co.  [C.  C.  A.]  134  F.  732. 

31.  City  of  Lake  Charles  v.  Equitable  Life 
Assur.   Soc.   [La.]   38  So.  578. 

32.  Defendant  not  being  authorized  to  is- 
sue insurance  where  the  property  was  sit- 
uated, procured  it  through  another  agent, 
paying  him  the  premium,  but  the  latter  fail- 
ed to  report  it  to  his  company,  whereupon 
the  policy  was  canceled;  held,  that  defend- 
ant "was  plaintiff's  agent,  and  was  not  liable 
for  the  premium  unless  he  acted  negligently 
or  fraudulently.  Marriam  v.  Robbins,  102 
App.  Div.   214,  92  N.  T.  S.   654. 

33.  See  4  C.  L.  164.  See,  also.  Fraternal 
Mutual  Benefit  Associations,   5  C.  L.  1523. 

34.  In  Iowa  agents  are  forbidden  to  act 
for  a  foreign  company  in  taking  risks  or 
transacting  business  of  insurance  in  the 
state  without  having  first  procured  a  certifi- 
cate of  authority  from  the  secretary  of  state 
to  the  effect  that  such  company  has  com- 
plied with  the  statutes.  Code,  §  1725.  Hart- 
man  V.  Hollowell,  126  Iowa,  643,  102  N.  W. 
524. 

KanHaa:  Gen.  St.  1901,  §§  3381,  3386,  pro- 
viding penalties  for  acting  as  agent  for  for- 
eign    companies    which    have    not    complied 
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(§  4)  C.  RigUs  and  liabilities  of  agents.''^ — The  general  rules  of  contract 
and  agency  apply  as  between  the  company  and  its  agents.^^  The  agent  is  liable  to 
the  company  for  any  loss  due  to  his  neglect  to  follow  his  instructions'*  or  to  his 
fraudulent  acts  or  concealment  of  facts  known  to  him.^^  He  cannot  act  -for  himself 
and  the  company  in  the  same  transaction  and  as  to  the  same  matter.*"  A  request 
from  the  principal  to  the  agent  for  action  in  the  line  of  the  agency  is  equivalent  to  a 
demand.*^    Where  there  is  no  contractual  restraint  and  no  violation  of  business 


with  the  laWp  apply  to  fire  companies  and 
their  agents.  Latham  Mercantile  &  Com- 
mercial Co.  V.  Harrod  [Kan.]  SI  P.  214. 

In  Kentucky,  under  St.  1903,  §§  634,  681, 
694,  761,  agents  of  foreign  companies  are  re- 
quired to  obtain  licenses  and  pay  fees  there- 
for. Commonwealth  v.  Gregory  [Ky.]  89  S. 
W.  168.  Act  does  not  apply  to  agents  of  do- 
mestic companies  and  they  are  not  required 
to  talie  out  licenses.  Id.  Statute  does  not 
violate  the  Federal  constitution  as  to  equal 
rights  of  citizens,  equal  protection  of  the 
laws  or  interstate  commerce.     Id. 

Miclilgran:  Unlawful  for  any  one  to  solicit 
insurance  for  nonresident  company  without 
procuring  certificate  from  insurance  commis- 
.«loner  that  it  has  complied  with  the  laws  of 
the  state.  Comp.  Laws  1897,  |  5157.  Swing 
V.  Western  Lumber  Co.  [Mich.]  12  Det.  Leg. 
N.  188,  103  N.  W.  S16. 

35.  In  IVew  York  an  agent  of  a  foreign  com- 
pany who  makes  in  the  state  a  contract  of 
insurance  on  property  within  the  state  •with- 
out having  filed  the  bond  required  by  the 
statute  is  liable  for  a  penalty.  Laws  1892, 
p.  1989,  c.  690,  I  135.  Ithaca  Fire  Dept.  v. 
Rice,  95  N.  T.  S.  464.  Complaint  to  recover 
penalty  insufficient  where  it  fails  to  allege 
that  contract  was  made  within  the  state.    Id. 

36.  See  4  C.  L.  164.  For  power  of  agents 
to  waive  forfeitures  see  §|  16  C   and  19,  post. 

37.  See,  also.  Agency,  5  C.  L.  64;  Con- 
tracts, 5  C.  L.  664.  One  appointed  agent  of 
life  company  for  the  purpose  of  soliciting  in- 
surance from  a  particular  person  resigned 
after  the  compaiiy  had  declined  to  Issue  the 
policy  applied  for.  Company  thereafter  is- 
sued another  policy  to  such  person  and  agent 
sued  for  commissions  thereon  on  the  theory 
that  application  was  procured  through  his 
efforts.  Held,  that  evidence  that  after  plain- 
tiff's resignation  he  had  attempted  to  pro- 
cure a  policy  for  such  person  in  another 
company  was  admissible  as  tending  to  show 
an  abandonment  of  his  contract  with  defend- 
ant. New  York  Life  Ins.  Co.  v.  Rilling  [111.] 
76  N.  B.  73,  Under  contract  providing  that 
agent  sliall  be  allowed  commissions  on  orig- 
inal or  renewal  cash  premiums  which  shall, 
"during  his  continuance  as  agent"  of  the 
company,  be  received  by  it,  up  to  and  in- 
cluding the  fifth  year  of  assurance,  should 
his  agency  continue  so  long,  on  Insurance 
effected  by  him,  agent  cannot  recover  com- 
missions after  he  ceases  to  a^ct  as  such. 
Chase  v.  New  Tork  Life  Ins.  Co.  [Mass.]  74 
N.  E.  325.  Under  further  provision  that  re- 
ne'wal  commissions  which  have  not  accrued 
at  the  termination  of  his  agency  shall  be 
placed  to  his  credit  as  they  accrue,  provided 
he  is  not  engaged  in  the  business  of  life  in- 
surance In  any  capacity  for  any  other  com- 
pany in  the  state,  he  cannot  recover  com- 
missions on  renewal  premiums  paid  after 
his  wrongful  discharge,  where  he  enters  em- 


ploy of  another  company  In  the  state.  Id. 
VSrhere  a  general  agent  is  required  to  make 
an  "immediate"  report  on  policies  held  back 
beyond  the  contract  period,  though  entitled 
to  a  reasonable  time  to  comply,  he  is  not  en- 
titled to  twenty-four  hours,  when  the  re- 
port could  be  made  in  much  less  time.  State 
Life  Ins.  Co.  v.  Schwarzkopf,  109  Mo.  App. 
383,  84  S.  'W.  353.  Memorandum  on  letter 
heads  of  state  agency  of  an  insurance  com- 
pany reciting  that  plaintiff  is  entitled  to 
continuous  renewal  commissions  as  long  as 
premiums  are  paid  on  all  policies  placed  by 
him  througli  such  agency,  and  signed  by 
manager  as  such,  held  not  to  be  the  personal 
contract  of  the  manager.  Anderson  v.  Eng- 
lish, 94  N.  T.  S.  200.  Extrinsic  evidence  held 
to  show  that  contract  was  made  by  man- 
ager as  agent  of  the  company.  Id.  Could 
not  be  construed  as  engagement  on  part  of 
manager  to  answer  for  debt  of  company.  Id, 
In  any  event  manager  was  not  liable  as  no 
consideration  was  shown  to  have  passed  to 
him.  Id.  Placing  of  insurance  with  agent 
prior  to  the  execution  by  him  of  a  promise 
to  pay  renewal  commissions  on  premiums 
paid  does  not  constitute  'a  sufficient  consider- 
ation to  support  such  promise.     Id. 

38.  Evidence  that  agent  w^as  directed  to 
reduce  amount  of  risk  under  binder,  that  he 
failed  to  negotiate  with  insured  for  reduc- 
tion or  to  give  notice  of  cancellation,  and 
that  he  never  delivered  binder  executed  In 
behalf  of  another  company,  and  that  com- 
pany paid  Its  proportion  of  the  loss  in  ac- 
cordance with  an  adjustment  under  the 
terms  of  the  policy,  held  to  make  out  prima 
facie  case.  British  Attierican  Ins.  Co.  v.  Wil- 
son, 77  Conn.  569,   60  A.   293. 

39.  The  refusal  of  the  company  to  allow 
a  clause  to  be  attached  to  the  policy  making 
the  loss  payable  to  a  bank  to  which  it  had 
been  transferred  as  collateral  security,  and 
its  instruction  to  Its  agent  to  eliminate  such 
clause,  is  not  a  notification  to  him  that  it 
will  cancel  the  policy  if  the  transfer  is  made, 
so  as  to  render  the  agent's  acceptance  of  the 
transfer,  as  cashier  of  the  banX  and  his  fail- 
ure to  notify  the  bank  that  it  had  been  made, 
fraudulent,  and  make  him  liable  for  the 
amount  of  the  loss,  even  though  it  be  con- 
ceded that  company  would  have  canceled 
policy  had  it  been  notified  of  the  transfer. 
Scottish  Union  &  Nat.  Ins.  Co.  v.  Andrews 
[Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  667,  89  S. 
W.  419. 

40.  Where  the  agent  procured  from  his 
company  a  policy  for  himself  and,  being  un- 
able to  pay  the  first  premium,  his  son-in-law 
paid  the  premium  to  him  as  agent,  without 
the  company's  knowledge  or  consent,  no 
part  of  which  premium  was  ever  accounted 
for  or  paid  over,  held,  that  there  was  no 
payment  State  Life  Ins..  Co.  v.  Harvey 
[Ohio]    73  N.  E.  1056. 
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Beerets  imposed  in  him  by  reason  of  his  agency,  he  has  the  right,  after  the  termination 
of  his  agency,  to  influence  policy  holders  to  forfeit  or  transfer  their  policies  to  other 
companies,  regardless  of  whether  they  were  obtained  as  the  fruits  of  his  own  energies 
or  otherwise.'*^  • 

The  company  is  responsible  for  the  fraudulent  acts  of  its  agents  within  the  actu- 
al or  apparent  scope  of  their  authority,*^  and  a  general  agent  is  responsible  for  the 
fraud  of  a  soliciting  agent  who  acts  for  him  and  not  for  the  company.** 

An  agreement  by  an  insurance  broker  to  keep  his  principal  insured  for  a  certain 
amount  for  a  term  of  years,  in  consideration  ,of  a  stipulated  sum  per  hundred  per 
year,  obligates  him  to  take  out  a  new  policy,  at  his  own  expense,  in  place  of  one 
canceled;*^  and  if  he  contends  that,  in  case  of  cancellation,  he  is  entitled  to  addi- 
tional commissions  and  will  insist  upon  them  in  future,  the  principal  may  treat  the 
contract  as  abrogated.**  The  fact  that  the  principal,  having  paid  the  commissions 
for  the  first  year,  asserts  during  such  year  that  it  will  not'  make  further  payments 
under  the  contract,  does  not  put  it  in  default  so  as  to  give  the  broker  an  immediate 
right  of  action  for  breach  of  the  contract,  but  his  right  of  action  does  not  accrue 
until  the  commissions  for  the  second  year  become  due  and  are  refused.*'  One  who 
employs  an  insurance  broker  does  not  become  liable  to  pay  him  commissions  as  such, 
but  at  most  impliedly  agrees  to  accept  the  insurance  and  pay  the  premiums,  thus 
enabling  him  to  earn  his  commissions  from  the  company,  and  in  case  of  a  breach, 
the  broker's  remedy,  if  any,  is  an  action  for  breach  of  contract  and  not  an  action 
for  the  commissions.** 

An  agent  who  negligently  fails  to  procure  insurance  for  his  principal's  building 
in  accordance  with  his  agreement  is  personally  liable  for  the  resulting  loss.*"  One 
contracting  with  another  who  is  agent  of  an  undisclosed  principal  may,  on  dis- 
covery of  the  principal,  resort  to  him  or  to  the  agent  at  his  election ;°''  but  having 
once  elected  to  hold  the  agent  he  cannot  thereafter  have  recourse  to  the  principal." 

One  soliciting  insurance  for  a  foreign  company  and  delivering  its  policies  im- 
pliedly represents  that.it  is  authorized  to  do  business  in  the  state  and  he  to  act  for  it,"' 
and  the  insured,  in  the  absence  of  knowledge  to  the  contrary,  is  entitled  to  assume  that 
such  is  the  fact.°^     If  the  company  has  not  complied  with  the  law  the  agent  will  be 


41.  To  reduce  amount  of  company's  obli- 
gation under  binder.  British  American  Ins. 
Co.  V.  Wilson,  77  Conn.  559.  60  A.  .293. 

42.  American  Ins.  Co.  v.  France,  111  111. 
App.   382. 

43.  In  collecting  a  premium  not  due,  al- 
though the  company  did  not  authorize  or 
participate  in  his  conduct.  New  England 
Mut   Life  Ins.  Co.  v.  Swain  [Md.]  60  A.  469. 

44.  Solicitor,  acting  under  a  general 
agent  and  having  no  authority  from  the 
company  to  accept  notes  for  premiums.,  but 
authorized  by  the  general  agent  to  take 
notes  and  turn  them  In  to  him,  acts  as  agent 
for  the  general  agent  and  not  for  the  policy 
holder,  and  the  general  agent  is  responsible 
for  his  fraud  in  inducing  an  applicant  to 
sign  a  note.  Remmel  v.  Witherington  [Ark.] 
88  S.  "W.  967. 

45.  Tanenbaum  v.  Federal  Match  Co.,  102 
App.  Div.  520,  92  N.  T.  S.   683. 

46.  47.  Tanenbaum  v.  Federal  Match  Co., 
102  App.  Div.  524,  92  N.  T.  S.  685. 

48.  Arndt  v.  Miller,  Daybill  &  Co.,  95  N. 
T.   S.  604.  ^      ^, 

49.  "Where  plaintiff  employed  defendant  s 
ex-agent  to  keep  his  building  insured,  but 
through    the    latter's    negligence    no    insur- 


ance was  effected,  held  under  the  evidence, 
that  plaintiff  relied  solely  on  the  agent's  In- 
dividual promise  and  not  on  the  company. 
Rounsavllle  v.  North  Carolina  Home  Fire 
Ins.  Co.,  138  N.  C.  191,  50  S.  E.  619. 

50.  Rounsavllle  v.  North  Carolina  Home 
Fire  Ins.  Co.,  138  N.  C.  191,  50  S.  B.  619. 

51.  Rounsavllle  v.  North  Carolina  Home 
Fire  Ins.  Co.,  138  N.  C.  191,  50  S.  E.  619. 
Where  plaintiff  employed  defendant's  agent 
to  keep  his  building  insured,  but  the  latter 
neglected  to  do  so,  having  told  the  agent  he 
would  look  to  him  for  Indemnity  for  his  loss 
and  having  recovered  Judgment  against  him, 
he  thereby  elected  to  treat  him  as  solely  li- 
able and  could  not  recover  from  the  com- 
pany.    Id. 

52.  Hartman  v.  Hollowell,  126  Iowa,  643, 
102  N.  W.  524.  Is  his  duty  to  know  that 
company  has  complied  with  statutes.  La- 
tham Mercantile  &  Commercial  Co.  v.  Har- 
rod   [Kan.]   81  P.  214. 

53.  Letter  sent  with  policies  held  not  to 
require  Insured  to  Investigate  solvency  of 
company  so  as  to  relieve  insured  from  lia- 
bility. Hartman  v.  Hollowell,  126  Iowa,  643, 
102  N.  W.  524.  Evidence  held  to  sustain  find- 
ing   that    insured    was    not   advised    that   ho 
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held  to  have  guaranteed  its  solvencj'  to  the  extent  of  the  statutory  requirements  for 
doing  business  within  the  state,  and  is  liable  to  the  insured  for  any  loss  sustained 
by  him  by  reason  of  its  insolvency.^*  The  policy  holder  is  not,  in  such  case,  in 
pari  delicto  with  the  company  or  it's  agents.^^  The  rule  has  been  held  to  apply  to 
brokers,"  in  which  case  actual  loss  through  proof  of  insolvency  of  the  foreign  com- 
pany is  not  a  prerequisite  condition  to  his  liability  for  theamount  of  the  loss,"  and  it 
is  immaterial  that  the  policy  is  not  rendered  void  by  the  company's  failure  to  comply 
with  the  law,  and  that  the  insured  might  recover  upon  it  if  he  could  discover  the 
company's  domicile.^*  It  has  also  been  adopted  by  statute  in  some  states.^'  One 
may  by  his  conduct  constitute  himself  an  agent  within  the  meaning  of  such  a  statute 
without  regard  to  whether  he  is  the  duly  authorized  agent  of  any  licensed  company 
or  the  appointed  representative  of  nonlicensed  companies,""  but  one  acting  at  the 
request  of  the  insured  is  not  personally  liable  unless  the  latter  was  deceived  by  his 
conduct,  having  reasonable  grounds  to  believe  that  the  companies  involved  in  the 
transaction  were  duly  authorized  by  the  state. °^ 

In  Iowa  any  agent  who  solicits  with  knowledge  that  the  company  is  insolvent  or 
is  doing  business  in  an  unlawful  manner  is  guilty  of  a  misdemeanor."''  The  statute 
of  Mississippi  requiring  an  agent  transacting  business  as  a  "trader  or  otherwise" 
to  disclose  the  name  of  his  principal  under  penalty  of  making  the  property  used 
in  the  business  liable  for  the  agent's  debts  does  not  apply  to  a  person  doing  business 
solely  as  insurance  agent."^  Under  the  Kentucky  statute  a  company  is  not  liable 
for  the  criminal  act  of  its  agent  in  giving  a  rebate  on  a  premium,  contrary  to  law, 
when  it  did  not  authorize  or  assent  to  the  act,  but  disapproved  it."* 

§  5.  Insurable  rislcs  and  mterests.  Fire  insurance.^^ — The  insured  must  have 
an  insurable  interest  in  the  property  covered  by  the  policy,""  not  only  at  the  time 
when  the  policy  is  issued  but  also  when  the  loss  occurs,"  or  the  contract  is  void. 


■would  have  to  take  his  own  risk  as  to  solv- 
ency  of  companies.      Id. 

54.  If  company  is  not  worth  $200,000  in 
actual  paid-up  cash  capital,  as  it  must  be 
In  order  to  do  business  "within  the  state 
(Code,  §  1721),  the  undertaking  of  the  agent 
supplies  that  want  for  the  benefit  of  the 
insured,  and,  if  loss  occurs,  agent  must  re- 
spond to  insured  and  look  to  company  for 
Indemnity.  Hartman  v.  Hollowell,  126  Iowa, 
643,  102  N.  W.  524.  Agents  representing  sev- 
eral companies  who  were  requested  to  in- 
sure property  in  a  No.  1  company,  but  placed 
the  insurance  with  a  company  not  author- 
ized to  do  business  in  the  state,  held  liable 
to  the  amount  of  the  policy  for  a  loss  un- 
paid on  account  of  company's  insolvency. 
Latham  Mercantile  &  Commercial  Co.  v.  Har- 
rod   [Kan.]    81  P.    214. 

55.  Latham  Mercantile  &  Commercial  Co. 
V.   Harrod    [Kan.]    SI  P.   214. 

56.  Insurance  brokers  are  charged  with 
the  exercise  of  reasonable  care  and  skill  in 
obtaining  information  as  to  the  responsibil- 
ity of  the  insurer,  and  are  liable  for  any  loss 
occasioned  by  the  want  of  such  care.  Mal- 
lery  v.  Frye,  21  App.  D.  C.  105.  It  is  the  duty 
of  the  broker  to  know  whether  the  insurer 
has  a  right  to  engage  in  business  within  the 
state,  and  so  knowing,  not  to  lend  his  aid, 
directly  or  indirectly,  to  a  violation  of  the 
law,  and  a  failure  in  this  regard  is  negli- 
gence. Instruction  rendering  agent  person- 
ally liable  as  a  matter  of  law  in  such  case 
approved.     Id. 


57.  Mallery  v.  Frye,   21  App.  D.  C.   105. 

58.  Particularly  where  company's  exist- 
ence anywhere  is  Tnatter  of  serious  doubt 
under  the  evidence.  Mallery  v.  Frye,  21 
App.   D.    C.    105. 

59.  Laws  1895,  p.  437,  o.  175,  §  87.  "Web- 
ster V.  Ferguson  [Minn.]  102  N.  W.  213. 

60.  "Webster  v.  Ferguson  [Minn.]  102  N. 
"W.    213. 

61.  Not  where  insured  accepted  services 
with  knowledge  of  the  nature  of  the  insur- 
ance secured,  and  acceptance  of  policies  did 
not  depend  on  whether  companies  were  li- 
censed to  do  business  in  the  state.  "Webster 
V.  Ferguson  [Minn.]  102  N.  "W.  213. 

62.  Code,  §§  1747,  1748.  Hartman  v.  Hol- 
lowell,   126  Iowa,   643,   102  N.  "W.   524. 

63.  Code  1892,  §  4234.  Lyons  &  Co.  V. 
Steele  &  Co.   [Miss.]   38   So.   371. 

64.  Under  St.  1903,  §  656,  making  any 
company  "or"  agent  giving  a  rebate  liable 
to  a  fine.  Equitable  Life  Assur.  Soc.  v. 
Commonwealth    [Ky.]    89    S.   "W.   537. 

65.  See    4    C.    L.    166. 

66.  Otherwise  contract  is  wagering  one. 
Bennett  v.  Mutual  Fire  Ins.  Co.  [Md.]  60  A. 
99. 

67.  Sale  after  policy  is  issued,  but  before 
loss,  avoids  policy.  Bennett  v.  Mutual  Fire 
Ins.  Co.  [Md.]  60  A.  99.  Absolute  convey- 
ance cannot  be  shown  by  parol  to  be  mort- 
gage in  an  action  at  law  on  the  policy,  so 
as  to  show  that  insured  still  retained  an  in- 
terest.     Id. 
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In  general,  it  may  be  said  that  any  one  who  will  suffer  pecuniary  loss  by  its  de- 
struction or  injury  has  such  an  interest.'^ 

Life  insurance..^^ — Thebeneiiciary  in  a  policy  taken  out  by  the  insured  on  his 
own  life  and  on  which  the  insured  himself  pays  the  premium  may  recover  thereon, 
though  he  has  no  insurable  interest  in  the  life  of  the  insured,  provided  the  transaction 
is  not  a  mere  cloak  for  a  wager.'"  Life  policies  issued  to  one  having  no  insurable 
interest  in  the  life  of  the  insured  are  in  the  nature  of  wagers,  and  hence  are  void 
as  contrary  to  public  policy.'^ 

§  6.  Application.''^ — If  questions  in  the  application,  the  answers  to  which  be- 
come warranties,  are  ambiguous,  they  will  be  construed  most  strongly  against  the 
insurer,  and  the  insured  may  stand  upon  the  strict  form  of  the  question  put  to  him.'' 
Thus  if  a  question  is  dual  in  character  and  covers  two  transactions  so  coupled  as  to 
admit  of  a  single  answer,  a  negative  answer  is  a  negation  of  the  proposition  as  a  whole 
and  does  not  necessarily  affirm  or  deny  either  of  its  component  parts  as  an  inde- 
pendent proposition,  and  cannot  be  said  to  be  false  if  it  is  true  as  to  either.'* 


68.  Under  Civ.  Code,  §  2546,  every  Interest 
of  such  a  nature  that  the  contemplated  peril 
might  directly  damnify  the  insured.  Lorlng- 
V.  Dutchess  Ins.  Co.  [Cal.  App.]  81  P.  1025. 
Anyone  having  an  interest  which  would  be 
Injured  if  the  peril  insured  against  should 
happen.  Hartford  Fire  Ins.  Co.  v.  McClain, 
27  Ky.  L..   R.   461,  85   S.  "W.   699. 

Held  t»  haTe  Insurable  interest:  Both  pur- 
chaser of  property  who  paid  consideration 
and  mortgagee  in  whose  name  he  took  title, 
under  Civ.  Code,  §  2546.  Loring  v.  Dutchess 
Ins.  Co.  [Cal.  App.]  81  P.  1025.  The  presi- 
dent of  a  bank  loaning  money  belonging  to 
it  and  taking  as  security  therefor  a  note 
and  mortgage  running  to  him  personally 
may,  when  in  possession,  insure  the  property 
in  his  own  name  as  mortgagee,  and  the  bank 
not  objecting  collect  the  insurance  in  case 
of  loss.  Dalton  v.  Milwaukee  Mechanics' 
Ins.  Co.,  126  Iowa,  377,  102  N.  W.  120;  Dal- 
ton v.  Germania  Fire  Ins.  Co.  [Iowa]  102  N. 
W.  127.  A  mortgagee  in  possession.  Dalton 
V.  Milwaukee  Mechanics'  Ins.  Co.,  126  Iowa, 
377,  102  N.  "W.  120;  Dalton  v.  Germania  Fire 
Ins.  Co.  [Iowa]  102  N.  W.  127.  Vendor  of 
stock  of  goods,  in  whose  name  business  is 
continued  and  who  holds  assets  to  indemnify 
him  against  debts  contracted  in  his  name. 
Has  material  interest  in  their  preservation 
to  the  amount  of  indebtedness  for  the  goods 
bought  in  his  name,  and  holds  balance  as 
pledgee  in  trust  for  the  buyer.  Hartford 
Fire  Ins.  Co.  v.  McClain,  27  Ky.  L.  R.  461, 
85  S.  W.  699.  A  trustee  of  an  express  or  an 
implied  trust  may  effect  insurance  in  his 
own  name  for  the  benefit  of  the  cestui  que 
trust.  Id.  A  vendee  in  a  contract  of  condi- 
tional sale  of  personalty  who  is  to  be  held 
liable  for  loss  or  damage  by  fire,  to  the 
amount  of  his  advancements  and  his  lia- 
bility for  possible  destruction  by  fire.  Ryan 
V.  Agricultural  Ins.  Co.  [Mass.]  73  N.  B.  849. 
The  holder  of  the  legal  title  to  personalty 
subject  to  the  rights  of  a  purchaser  to  ac- 
quire it  by  performance  of  a  contract  of  sale. 
Brunswick-Balke-Collender  Co.  v.  Northern 
Assur.  Co.  [Mich.]  12  Det.  Leg.  N.  610,  105  N. 
"W.  76.  Mortgagor  of  personalty  in  posses- 
sion. Nugent  V.  Rensselaer  County  Mut. 
Fire  Ins.  Co.,  94  N.  T.  S.  605.  Both  the  own- 
er of  the  mortgaged  property  and  the  mort- 


gagee in  the  absence  of  an  agreement  to  the 
contrary.     Miller  v.  Gibbs,   95  N.  T.   S.   385. 

Held  not  to  have  insurable  interest:  Owner 
of  property  who  sells  it  subject  to  certain 
deeds  of  trust  thereon  and  retains  a  vendor's 
lien  has  no  insurable  interest  therein  except 
for  the  furtlier  security  of  such  vendor's 
lien.  Baker  v.  Monumental  Sav.  &  Loan 
Ass'n   [W.  Va.]   52  S.  B.  403. 

69.  See  4  C.  L.  166.  For  necessity  of  in- 
surable interest  in  assignee,  see  post,  §  14. 

70.  Beneficiary  living  in  open  concubin- 
age "with  the  insured  is  entitled  to  one-tenth 
of  the  amount  of  the  policy,  though  she  is 
not  entitled  to  the  balance  under  the  statute 
(Civ.  Code,  arts.  1481  and  12).  The  insured's 
own  interest  and  that  of  his  children  support 
the  policy  to  the  extent  of  the  other  nine- 
tenths,  the  facts  showing  that  lie  had  not 
abandoned  all  interest  therein.  New  York 
Life  Ins.  Co.  v.   Neal  [Da.]    38  So.    485. 

71.  Policies-  procured  by  false  and  fraud- 
ulent representations  by  the  beneficiaries 
and  the  insured  that  the  former  are  credit- 
ors of  the  latter.  Griffin's  Adm'r  v.  Equi- 
table Assur.  Soc,  27  Ky.  L.  R.  313,  84  S.  "W. 
1164. 

72.  See  4  C.  Li.  167.  See,  also,  Fraternal 
Mutual  Benefit  Associations,  5  C.  L.  1523. 
Application  as  part  of  contract,  see  post  §§ 
7,    9. 

73.  McKinnon  v.  Fidelity  &  Casualty  Co. 
[N.  J.  Law]  60  A.  180.  If  questions  are  of 
doubtful  import,  the  insurer  is  bound  by  an 
answer  to  wliich  they  are  properly  suscept- 
ible. Mutual  Reserve  Life  Ins.  Co.  v.  Dob- 
ler  [C.  C.  A.]  137  F.  550.  Where  question  in 
application  for  life  policy  "Have  you  now 
any  insurance  on  your  life?"  was  followed 
by  "Have  you  any  other  insurance?"  held, 
that  the  purpose  of  the  last  question  was 
only  to  inquire  whether  the  insured  had 
fully  answered  the  previous  one,  and  its  pur- 
port was,  "Have  you  now  answered  as  to  all 
life  insurance  that  you  carry?"  Id.  The 
word  insurance  in  both  questions  refers  only 
to  life  insurance,  and  insured  having  answer- 
ed the  first  question  by  setting  out  his  other 
life  policy,  there  was  no  breach  of  warranty, 
though  the  second  was  answered  in  the  neg- 
ative, by  reason  of  the  fact  that  he  had  cer- 
tain  other  accident  policies.      Id. 
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§  7.  The  contract  of  insurance  in  general,  and  general  rules  for  its  interpreta- 
tion.''^ Definitions  and  distinctions.""^^— Axi  old  line  policy  is  a  contract  whereby 
the  amount  to  be  paid  by  the  assured  is  fixed  and  unalterable,  and  the  liability  in- 
curred by  the  company  is  also  fixed,  definite,  and  unchangeable."  It  is  assessment 
insurance  where  the  payments  to  be  made  by  the  insured  are  not  unalterably  fixed 
by  the  contract,  but  the  benefit  to  be  paid  is  dependent  upon  the  collection  of  such 
assessments  as  may  be  necessary  for  paying  the  amounts  insured.''^  It  has  been  held 
that  it  is  assessment  insurance  though  the  premium  first  reserved  is  a  definite  sum, 
if  it  is  further  provided  that  the  company  may  require  the  payment  of  a  greater 
sum  if  its  condition  at  any  time  renders  such  a  course  necessary,^"  but  a  policy  pro- 
viding for  a  fixed  annual  premium  from  which  a  certain  sum  is  to  be  set  aside  to 
constitute  an  emergency  fund  is  not  an  assessment  policy  within  the  meaning  of  the 
Missouri  statute  defining  assessment  insurance,  though  it  further  provides  that  an 
assessment  may  be  levied  to  meet  any  excess  in  the  death  rate  over  that  estimated 
in  the  American  mortality  tables. 

A  proviso  is  a  stipulation  added  to  the  principal  contract  to  avoid  the  defendant's 
promise  by  way  of  defeasance  or  excuse.*"  An  exception  is  a  proviso  which  excludes 
something  from  a  statement  or  description,  so  that  the  promise  is  only  to  perform 
what  remains  after  the  part  excepted  is  taken  away.*^ 

Essentials  and  validity;  acceptance.^^ — An  insurance  contract  is  not  within 
the  statute  of  frauds  and  may  be  oral.''  There  must,  however,  be  an  offer  and  ac- 
ceptance'* and  the  minds  of  the  parties  must  meet  as  to  all  the  essential  terms  of  the 
contract''  before  the  death  of  the  insured  or  the  occurrenpe  of  the  loss.''     One  mak- 


74.  Word  "Insurance"  In  warranty  "no 
application  ever  made  by  me  for  Insurance 
has  been  declined,  and  no  accident  or  health 
policy  issued  to  me  has  been  canceled,  or 
renewal  refused  except  as  herein  stated," 
held  to  mean  life  insurance.  MacKinnon  v. 
Fidelity  &  Casualty  Co.  [N.  J.  Law]  60  A.  180. 
Negative  answer  held  not  to  be  false  where 
it  was  true  as  to  the  latter  part  of  the  prop- 
osition, thoug-h  plaintiff  had  previously  made 
an  application  for  a  life  policy  which  was 
declined.'  Demurrer  to  plea  setting  up 
breach  of  warranty  sustained.     Id. 

75.  See  4  C.  D.  167.  See,  also.  Fraternal 
Mutual  Benefit  Associations,  5  C.  L.  1523. 

76.  See  4  C.  K  167,  n.  4. 

77.  Hayden  v.  Franklin  Life  Ins.  Co.  [C. 
C.  A.]  136  F.  285.  Defendant  held  to  be  an 
old  line,  and  not  an  assessment  company. 
Moore  v.  Northwestern  Nat.  Life  Ins.  Co. 
[Mo.   App.l    87   a  W.    988. 

78.  Hayden  v.  Franklin  Life  Ins.  Co.  [C. 
C.  A.]  136  F.  285.  Every  contract  In  which 
the  payment  of  the  benefit  is  in  any  manner 
or  degree  dependent  upon  the  collection  of 
an  assessment  upon  persons  holding  similar 
contracts.  Mo.  Rev.  St.  1899,  §  7901.  Id.  In 
order  to  bring  a  policy  within  the  purview 
of  this  section  It  must  show  upon  its  face 
that  the  parties  to  the  contract  understood 
that  the  nmount  necessary  to  pay  the  insur- 
ance promised  was  to  be  gathered  in  whole 
or  in  part  by  an  assessment  upon  the  holders 
of  policies  in  the  same  class  or  category. 
Williams  v.  St.  Louis  Life  Ins.  Co.  [Mo.]  87 
S.  W.   499. 

70.  Hayden  v.  Franklin  Life  Ins.  Co.  [C.  C. 
A.]  136  F.  285.  Although  the  policy  gives  a 
table  of  quarterly  payments  to  be  made  op- 
posite to  age  periods  and  varying  therewith, 


It  does  not  fix  upon  It  the  character  of  an 
ordinary  life  policy  contract  at  a  level  pre- 
mium, where  other  provisions  characterize  it 
!is  a  policy  under  the  assessment  plan.  Such 
a  policy  Is  not  subject  to  the  Missouri  non- 
forfeiture act.  Id.  Reinsurance  contract 
held  not  to  change  character  of  Insurance. 
Id. 

80.  Cassldy  v.  Royal  Exch.  Assur.,  99  Me. 
399,  58  A.  549.  Provision  In  Maine  standard 
policy  covering  lumber  in  several  piles,  "this 
policy  to  attach  In  each  locality  In  propor- 
tion as  the  value  in  each  bears  to  that  of  all. 
This  clause  to  be  inoperative  when  the  lum- 
ber piles  are  less  than  100  feet  apart,"  held 
a  proviso.     Id. 

81.  Cassidy  v.  Royal  Exch.  Assur.,  99  Me. 
399,  59  A.  549. 

82.  See  4  C.  L.  167.  See,  also.  Contracts, 
5  C.  L.  664. 

83.  German-American  Ins.  Co.  v.  Yellow 
Poplar  Lumber  Co.,  27  Ky.  L.  R.  105  84  S 
W.  551. 

84.  "Where  the  agent  of  a  company  with 
whom  defendants  had  previously  been  in- 
sured, in  reply  to  a  letter  of  inquiry,  which 
he  considered  an  application,  promised  to 
"bind  the  risk,"  until  the  writer  decided 
what  to  do.  there  was  a  contract.  Bradley 
V.  Standard  Life  &  Ace.  Ins.  Co.,  46  Miso  41 
93  N.  T.   S.   245. 

.85.  Deceased  applied  for  policy,  paid 
amount  of  first  premium,  and  received  re- 
ceipt which  was  to  be  received  as  cash  In 
payment  of  such  premium  if  policy  was  Is- 
sued, but  If  not  then  amount  paid  was  to  be 
returned.  Policy  applied  for  was  not  issued, 
but  a  different  one  was  tendered  and  refused 
Later  a  more  favorable  policy  was  sent  by 
the  company  to  Its  agent  to  be  tendered  to 
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ing  a  claim  under  a  policy  procured  for  him  by  another  without  his  knowledge  there- 
by accepts  it,  and  becomes  bound  by  all  its  conditions.^' 

Where  insured  dies  after  the  termination  by  its  terms  of  a  provisional  policy 
which  is  to  run  pending  the  consideration  of  his  application  and  providing  for  the 
issuance  of  a  permanent  policy  as  soon  as  may  be  if  his  application  is  'accepted, 
the  beneficiary's  cause  of  action  does  not  rest  on  the  provisional  policy  but  solely 
upon  a  contract  for  permanent  insurance,  created  either  by  the  issuance  of  a  policy 
or  the  acceptance  of  the  application  before  the  death  of  the  insured  giving  him  a 
right  to  demand  a  policy.** 

As  a  general  rule  the  insurance  takes  effect  from  the  date  of  the  policy,*"  in 
the  absence  of  a  provision  that  it  shall  not  be  effective  until  certain  conditions  have 
been  complied  with.'"  The  date  of  delivery  may  be  shown  to  have  been  difEeremt 
from  the  date  of  the  policy."^ 


the  applicant,  but  the  applicant  being  sick 
it  was  never  delivered  to  him  and  was  re- 
turned by  the  agent  to  the  companj'  after 
his  death.  Held,  that  there  was  no  contract. 
New  York  Life  Ins.  Co.  v.  Mcintosh  [Miss.] 
38  So.  775.  One  applying  for  term  insurance 
until  a.  certain  date  and  a  20-payment  life 
policy  from  that  time,  deposited  note  for 
first  premium  In  bank  in  escrow  to  be  deliv- 
ered to  agent  when  bank  turned  over  a  sat- 
isfactory policy  to  him.  Premium  as  fixed 
by  the  application  was  changed  by  the  com- 
pany and  policy  at  ne"w  rate  was  sent  to 
agents  to  be  delivered  on  the  applicant  sign- 
ing a  correction  of  the  application,  and 
agents  sent  it  and  correction  slip  to  the 
bank.  Insured  died  before  taking  the  policy 
from  the  bank  or  examining  or  accepting  it. 
Held  no  contract.  Aetna  Life  Ins.  Co.  v. 
Hocker  [Tex.  Civ.  App.]  13  Tex.  Ct.  Eep.  773, 
S9  S.  W.  26.  Evidence  that  the  day  before 
his  death  deceased  instructed  a  third  person 
to  take  the  policy  from  the  bank  held  not 
to  show  that  he  or  anyone  for  him  had  ex- 
amined and  accepted  it.     Id. 

86.  A  valid  contract  of  life  insurance  can- 
not be  consummated  after  the  death  of  the 
insured.  Dickey  v.  Continental  Casualty  Co. 
[Tex.  Civ.  App.]  13  Tex.  Ct.  Bep.  788,  89  S. 
W.  436.  Held  no  contract  where  it  was  stip- 
ulated that  policy  should  not  be  binding  un- 
til countersigned  by  the  policy  writer  and 
delivered,  but  applicant  died  before  delivery. 
Id.  Evidence  held  to  show  death  of  appli- 
cant before  consummation  of  contract.  Id. 
Evidence  held  not  to  show  verbal  contract, 
where  it  appeared  that  applicant  was  dead 
when  agent  signed  application  and  assign- 
ment of  wages  for  him  as  authorized,  though 
company  subsequently  issued  policy  and  sent 
it  to  agent.     Id. 

87.  As  to  notice  of  loss,  under  accident 
policy.  Johnson  v.  Maryland  Casualty  Co. 
[N.  H.]   60  A.  1009. 

88.  Aflldavit  of  defense  explicitly  denying 
that  policy  had  been  Issued,  or  that  the  ap- 
plication had  been  accepted,  or  that  defend- 
ant so  stated,  held  to  go  to  the  whole  of 
plaintifC's  claim  and  to  be  sufficient.  Mutual 
Life  Ins.  Co.  v.  Keen  [C.  C.  A.]  135  P.  677. 

89.  Unless  it  is  provided  that  it  shall  take 
effect  only  upon  some  condition.  In  which 
case  upon  the  condition  being  met,  the  pol- 
icy. If  delivered,  takes  effect  as  of  its  date. 
Rayburn  v.  Pennsylvania  Casualty  Co.,  138 
N.   C.   379,    50   S.   E.    762.      Where   insurance   is 
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applied  for,  a  policy  subsequently  issued  and 
delivered  is  based  on  the  status  of  the  in- 
sured at  the  time  of  the  application  and  the 
insurer  assumes  the  risk  from  the  date  of 
the  policy.  Is  liable  where  accident  occurred 
before  delivery  and  agent  had  knowledge  of 
that  fact.  Id.  An  accident  policy  for  the 
term  of  one  year,  beginning  and  ending  on 
a  fixed  date,  is  a  continuing  contract,  al- 
though not  delivered  and  the  premium  is  not 
paid  at  the  date  of  its  Issue.  Contract  run- 
ning from  Oct.  23,  1901,  and  ending  Oct.  23, 
1902,  cannot  be  held  to  take  effect  on  Oct. 
30,  1901,  the  date  of  the  payment  of  the  pre- 
mium.    Id. 

90.  Where  application  provides  that  poli- 
cy shall  not  take  effect  until  it  Is  delivered 
to  the  insured  while  he  is  in  good  health, 
there  is  no  contract  where  Insured  dies  be- 
fore policy  is  written  and  issued.  Reserve 
Loan  Life  Ins.  Co.  v.  Hockett  [Ind.  App.]  73 
N.  E.  842.  Fact  that  policy  when  issued  Is 
dated  back  as  of  the  date  of  the  application 
is  not  controlling.  Id.  Where  receipt  states 
that  there  shall  be  no  liability  until  policy 
is  issued  and  court  finds  that  it  was  not  is- 
sued until  after  the  death  of  the  Insured, 
it  is  immaterial  whether  such  receipt  modi- 
fies the  provisions  of.  the  application  as  to 
the  necessity  of  delivery.  Id.  Provision  that 
policy  shall  not  be  binding  upon  the  com- 
pany unless  upon  its  date  and  delivery  the 
insured  is  alive  and  in  sound  health  is  valid, 
and  the  policy  does  not  take  effect,  and  there 
can  be  no  recovery  thereon,  unless  the  in- 
sured is  alive  and  in  sound  health  at  such 
times.  Barker  v.  Metropolitan  Life  Ins.  Co. 
[Mass.]  74  N.  E.  945.  Where  policy  provides 
that  it  shall  not  become  operative  ajid  bind- 
ing until  first  premium  is  paid  and  policy  is 
delivered  during  the  lifetime  and  good  health, 
of  the  insured,  it  does  not  become  effective 
until  such  delivery  and  payment,  where  the 
two  are  concurrent.  Stramback  v.  Fidelity 
Mut.  Life  Ins.  Co.  [Minn.]  102  N.  W.  731. 
Where  policy  provides  that  it  shall  not  take 
effect  until  first  premium  Is  paid  and  ac- 
cepted, payment  is  necessary  to  put  the  pol- 
icy in  force.  State  Life  Ins.  Co.  v.  Harvey 
[Ohio]  73  N.  E.  1056.  If  the  written  applica- 
tion duly  signed  by  the  applicant  provides 
that  it  is  to  become  a  part  of  the  contract 
and  that  the  contract  is  not  to  take  effect 
until  the  first  premium  is  paid,  and  that  the 
policy  is  to  be  accepted  subject  to  the  con- 
ditions   and     agreements     therein    contained. 
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In  the  absence  of  fraud,  delivery  is  conclusive  proof  that  the  contract  is  com- 
pleted and  an  acknowledgment  that  the  premium  was  properly  paid  during  good 
health.'^  There  may  be  a  constructive  delivery  though  the  policy  is  retained  by  the 
agent  for  the  insured  at  his  request,"^  or  to  obtain  further  information,  which  has 
been  procured  before  the  loss  occurs.^* 

By  statute  in  some  states  life  insurance  companies  are  prohibited  from  dis- 
criminating between  insurants  of  the  same  class  and  of  equal  expectation  of  life  in 
regard  to  the  amount  or  payment  of  premiums  or  any  other  conditions  of  the  con- 
tract.""    Any  contract  made  in  violation  of  such  a  statute  is  void."" 

In  some  states  life  policies  taken  out  without  the  knowledge  and  consent  of  the 
insured  are  void."' 

Failure  to  state  the  amount  of  the  premium  in  the  policy  does  not  affect 
the  validity  of  the  contract  where  it  is  shown  that  it  has  been  paid."'  The  validity 
of  a  policy,  for  want  of  internal  revenue  stamps  required  at  the  time  of  its  issue, 
cannot  be  raised  in  a  state  court."" 

A  policy  may  be  issued  in  a  trade  name,  where  the  property  is  owned  distribu- 
tively  by  persons  doing  business  under  that  name,  each  of  whom  has  an  insurable 
interest  therein.^  An  error  in  the  middle  name  of  the  insured  in  a  life  policy, 
after  its  acceptance,  is  no  defense  to  an  action  on  a  promissory  note  for  the  first 
premium,  unless  it  affirmatively  appears  that  after  discovering  the  error  the  insured 
made  a  proper  request  for  its  correction  which  was  refused.* 

The  Michigan  statute  providing  for  a  commission  to  frame  a  standard  form  of 
fire  insurance  policy  is  invalid  as  an  unwarranted  delegation  of  legislative  power,' 
and  hence  the  parties  are  not  prevented  from  inserting  in  their  policies  provisions 
other  than  those  contained  in  the  standard  policy  so  framed,  notwithstanding  a 
provision  therein  to  the  contrary.* 

Deferred  dividend  policies  are  lawful  unless  forbidden  by  statute.* 


the  insurance  will  not  take  effect  until  the 
premium  is  paid  and  the  policy  issued 
(Bowen  v.  Mutual  Life  Ins.  Co.  [S.  D.]  104 
N.  W.  1040)  and  the  acknowledgment  of 
the  receipt  of  the  premium  in  the  policy,  in 
such  case,  is  not  conclusive  on  the  insurer 
(Id.). 

91.  Life  policy  dated  in  December  may  be 
shown  not  to  have  been  delivered  until  the 
following-  February.  Haughton  v.  Aetna 
Life  Ins.   Co.    [Ind.]   73  N.  B.   592. 

92.  Rayburn  v.  Pennsylvania  Casualty 
Co.,  138  N.  C.  379,  50  S.  E.  762. 

93.  Where  agent  offered  to  extend  credit 
for  the  first  premium,  notified  the  insured 
that  he  held  the  policy  for  delivery,  and  was 
notified  by  the  insured  to  hold  the  policy 
for  him  and  did  so,  held,  that  there  was  evi- 
ence  of  a  constructive  delivery  of  the  policy 
to  the  insured  while  in  good  health.  Dar- 
gan  V.  Equitable  Life  Assur.  Soo.  [S.  C]  51 
S.  E.  125. 

94.  Where  fire  risk  was  accepted  by  an 
agent,  the  policy  written  and  signed,  the 
premium  paid  and  the  agent  represented  to 
the  owner  that  he  was  insured,  the  con- 
tract was  complete,  though  the  agent  still 
retained  the  policy  for  a  further  report  to 
the  company,  which  had  been  made.  Wheat- 
on  V.  Liverpool  &  London  &  Globe  Ins.  Co. 
rS.  D.]  104  N.  W.  850.  Evidence  sufficient  to 
support  finding  that  these  facts  existed.     Id. 

9.5  Rev.  St.  1898,  §  1955o.  Urwan  v.  North- 
western Nat.  Life  Ins.  Co.  [Wis.]  103  N.  W. 
tl02. 


96.  Insurance  contract  which  plaintiff  was 
Induced  to  take  out  in  consideration  of  his 
being  appointed  special  agent.  Urwan  v. 
Northwestern  Nat.  Life  Ins.  Co.  rWis.1  103 
N.   W.    1102. 

97.  Premiums  paid  thereon,  in  good  faith, 
may  be  recovered.  Griffin's  Adm'r  v.  Equi- 
table Assur.  Soc,  27  Ky.  L.  R,  313,  84  S.  W. 
1164. 

98.  9».  Wheaton  v.  Liverpool  &  London  & 
Globe  Ins.  Co.   [S.  D.]   104  N.  W.   850. 

1.  Property  insured  under  the  name 
"Crawfordsville  Sanatarium."  New  Hamp- 
shire Fire  Ins.  Co.  v.  Wall  [Ind.  App.l  75  N. 
E.    668. 

2.  Held  error  to  allow  plaintiff  to  testify 
that  he  complained  to  agent,  who  promised 
to  have  the  mistake  corrected.  Porter  v. 
Holmes   [Ga.]  50  S.  B.  923. 

3.  Act  149,  p.  141,  Pub.  Acts  1881  (Comp. 
Laws  1897,  §|  5170-5179)  held  repugnant  to 
Const,  art.  4,  §  1,  vesting  legislative  power  in 
the  senate  and  house  of  representatives. 
King  V.  Concordia  Fire  Ins.  Co.  [Mich.]  12 
Det.  Leg.  N.   160,  103  N.  W.   616. 

4.  Iron  safe  clause  held  valid.  King  v. 
Concordia  Fire  Ins.  Co.  [Mich.]  12  Det.  Leg. 
N.   180,   103   N.  W.    616. 

5.  Mutual  companies  are  not  forbidden  to 
issue  "deferred  dividend  insurance"  wherein 
the  accumulated  surplus  is  not  to  be  dis- 
tributed except  in  longer  periods  than  five 
years  either  by  the  laws  of  New  York  or 
those  of  Wisconsin.  Gen.  Ins.  Laws  of  N  T 
§§    83,    87,  Rev.   St.    (Birdseye's  Ed.)    pp.    1849', 
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Conflict  of  laws." — The  contract  is  governed  by  the  laws  of  the  state  where  it 
is  completed/  which  is  generally  held  to  be  the  place  where  the  policy  is  delivered 
and  the  premium  paid,*  though  there  seems  to  be  some  conflict  of  authority  in  this 
regard."  The  law  of  the  forum  controls  matters  affecting  the  remedy.^"  Stipulations 
as  to  the  place  of  the  contract  and  as  to  what  laws  shall  govern  are  valid  and  binding 
unless  they  impair  the  obligations  of  a  contract,  or  conflict  with  the  laws  of  the  state 
where  the  contract  is  made.^^ 

Construction.^^ — A  policy  of  insurance  is  a  contract  of  indemnity  in  which  the 
parties  have  a  legal  right  to  insert  any  conditions  and  stipulations  which  they 
deem  reasonable  or  necessary,  provided  no  statute  or  principle  of  public  policy  is 
thereby  contravened.^^  It  is  to  be  interpreted  the  same  as  any  other  contract,^'' 
and  when  unambiguous  in  its  terms  it  will  be  enforced  as  written.^"     If  possible 


1852,  ana  "Wis.  Eev.  St.  1898,  §  1952,  con- 
strued. Equitable  Life.  Assur.  Soo.  v.  Host 
[Wis.]    102   N.   W.   579. 

e.  See  4  C.  L..  169.  See,  also.  Conflict  of 
Laws,  5  C.  L.  610;  Fraternal  Mutual  Beneiit 
Associations,   5    C.   L   1523. 

7.  A  life  policy  Issued  to  Insured  while 
he  was  In  Missouri  by  a  foreign  company  ad- 
mitted to  do  business,  and  doing  a  general 
insurance  business  in  that  state  Is  a  Mis- 
souri contract  and  is  governed  by  the  laws 
of  that  state.  Moore  v.  Northwestern  Nat. 
Life  Ins.  Co.  [Mo.  App.]  87  S.  W.  988.  Is  sub- 
ject to  Rev.  St.  1899,  §  7397,  relative  to  ex- 
tended Insurance,  though  containing  provi- 
sions repugnant  thereto.  Id.  Contract  agreed 
upon  in  Louisiana,  to  be  executed  at  the 
home  of  the  Insured,  which  was  in  that  state, 
held  to  have  its  situs  in  that  state  and  to  be 
governed  by  its  laws.  New  Torlt  Life  Ins. 
Co.  V.  Neal  [La.]  38  So.  485.  A  life  policy 
issued  in  Massachusetts  by  a  company  of 
that  state  and  to  be  executed  there  is  subject 
to  the  laws  of  that  state.  Leonard  v.  State 
Mut.  Life  Assur.  Co.  [R.  I.]  61  A.  52.  Where 
a  policy  does  not  become  effective  until 
countersigned  by  an  agent  in  a  specified 
place,  it  is  a  contract  of  the  place  where  it 
is  to  be  countersigned.  Hardiman  v.  Fire 
Ass'n  [Pa.]  61  A.  990.  Policy  issued  by  a 
Connecticut  company  providing  that  it 
should  not  be  valid  until  countersigned  by 
the  agent  of  the  company  in  the  state  of 
New  York,  where  the  property  was  situated, 
held  a  New  York  contract,  to  be  governed  by 
the  laws  of  that  state,  both  as  to  validity, 
construction,  and  discharge,  though  after 
being  so  countersigned  it  was  mailed  to  the 
insured  at  Jersey  City.  Orient  Ins.  Co.  v. 
Rudolph   [N.  J.  Eq.]   61  A.   26. 

8.  In  reference  to  payment  of  municipal 
licenses  for  transacting  insurance  business. 
City  of  Lake  Charles  v.  Equitable  Life  Assur. 
Soc.  [La.]  38  So.  578.  The  New  York  statute 
relative  to  the  forfeiture  of  life  policies 
forms  no  part  of  a  contract  of  insurance 
made  by  a  New  York  company,  where  the 
application  was  made  and  the  policy  deliv- 
ered In  Texas,  and  it  does  not  appear  that 
It  was  sent  to  be  delivered  subject  to  the 
payment  of  the  premium  or  of  a  premium 
note.  Cowen  v.  Equitable  Life  Assur.  Co. 
[Tex.  Civ.  App.]   84  S.  W.  404. 

».     See  4  C.  L.   169,   n.   19. 

10.  As  to  competency  of  physician  attend- 
ing insured's  sister  to  testify  as  to  the  cause 
of  her  death.  Doll  v.  Equitable  Life  Assur. 
Soc.   [C.  C.  A.]   138  P.  705. 


11.  That  home  office  shall  be  the  place  of 
the  contract.  Polk  v.  Mutual  Reserve  Fund 
Life  Ass'n,  13'7  F.  273.  Where  a  fire  insur- 
ance binder  provided  that  the  insurers  as- 
sumed the  amounts  of  insurance  set  opposite 
their  names  under  the  conditions  of  the  New 
York  standard  policy,  all  the  conditions  of 
such  policy  were  made  applicable,  including 
the  right  of  the  insurer  to  cancel  at  any 
time  on  Ave  days'  notice.  British-American 
Ins.  Co.  V.  Wilson,  77  Conn.  559,  60  A.  293. 

12.  See  4  C.  L.  169.  See,  also.  Contracts. 
5  C.  L.  664;  Fraternal  Mutual  Beneflt  Asso- 
ciations, 5  C.  L  1523.  This  section  is  de- 
signed to  state  the  general  rules  of  inter- 
pretation only.  Examples  of  the  manner  in 
which  they  are  applied  to  warranties  and 
the  like  will  be  found  In  the  appropriate 
sections   following. 

13.  Dunning  v.  Massachusetts  Mut.  Ace. 
Ass'n,  99  Me.  390,  59  A.  535;  Jo'hnson  v.  Ma- 
ryland Casualty  Co.  [N.  H.]  60  A.  1009. 

14.  Ohio  Farmers'  Ins.  Co.  v.  Vogel  [Ind. 
App.]  73  N.  E.  612.  Intention  controls.  Roch- 
ester German  Ins.  Co.  v.  Peaslee-Gaulbert 
Co.,  27  Ky.  L.  R.  1155,  87  S.  W.  1116.  Like 
all  other  contracts  it  is  to  be  construed  in 
accordance  with  its  general  scope  and  de- 
sign, and  the  real  Intention  of  the  parties  as 
■lisclosed  by  an  examination  of  the  whole 
instrument.  Dunning  v.  Massachusetts  Mut. 
Ace.  Ass'n,  99  Me.  390,  59  A.  536.  Court  must 
adopt    that    construction    which    in    its    judg- 

'Tnent  best  corresponds  with  the  Intention  of 
the  parties.  Johnson  v.  Maryland  Casualty 
Co.   [N.  H.]   60  A.  1009. 

15.  Courts  will  not  construe  plain  lan- 
guage so  as  to  make  it  embrace  what  was  not 
intended.  Ohio  Farmers'  Ins.  Co.  v.  Vogel 
rind.  App.]  73  N.  E.  612.  The  court  must  in- 
terpret the  contract  as  it  finds  It,  and  has 
no  power  to  add  to  it  or  take  from  It.  Dun- 
ning V.  Massachusetts  Mut.  Ace.  Ass'n,  99 
Me.  390,  59  A  535.  Plain,  explicit  language 
cannot  be  disregarded,  nor  an  interpretation 
given  to  the  policy  at  variance  with  the 
clearly  disclosed  intent.  White  v.  Standard 
Life  &  Ace.  Ins.  Co.  [Minn.]  103  N.  W.  735. 
As  in  the  case  of  other  contracts  should  be 
enforced  according  to  Its  plain  provisions. 
Nelson  v.  Traders'  Ins.  Co.,  181  N.  Y.  472, 
74  N.  E.  421,  afg.  86  App.  Div.  66,  83  N.  Y. 
S  220.  Courts  should  not  refuse  to  enforce 
forfeitures  or  limitations  in  the  standard 
policy  which  the  parties  are  deemed  to  have 
agreed  upon.  Id.  Accepted  policy  Is  the 
contract  and.  when  unambiguous,  binds  the 
parties    In    the    absence    of   fraud    or    mutual 
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it  should  be  so  construed  as  to  give  effect  to  every  part  of  it.^'  Written  provisions 
control  printed  ones,^^  and  the  language  used  will  be  given  its  natural  and  ordinary 
meaning/*  words  being  taken  in  their  popular  sense  in  the  absence  of  anything  to 
show  a  contrary  intention.^"  The  purpose  of  the  contract  should  be  taken  into  con- 
sideration/" and  if  the  language  is  susceptible  to  an  interpretation  consonant  to  the 
general  intention  of  the  agreement,  it  will  be  adopted  in  preference  to  a  literal  in- 
terpretation which  would  defeat  such  intention.^^  So,  too,  a  construction  giving  it 
effect  will  be  preferred  to  one  rendering  it  void.^" 

If  the  language  is  susceptible  of  two  meanings  it  is  to  be  understood  in  the 
sense  in  which  the  insurer  had  reason  to  suppose  it  was  understood  by  the  assured.-''' 
In  case  of  ambiguity  or  inconsistency  the  policy  will  be  given  a  construction  most 
favorable  to  the  insured/*  and  this  is  particularly  applicable  to  provisions  looking 
to  a  forfeiture  of  the  interest  of  the  insured  or  those  claiming  under  him.^°     There 


mistake  of  facta  (Hood  v.  prudential  Ins. 
Co.,  26  Pa.  Super.  Ct.  627),  and  must  be  en- 
forced according  to  its  terms  as  to  payment 
of  premiums  (Sydnor  v.  Metropolitan  Life 
Ins.  Co.,  26  Pa,  Super.  Ct.  521).  Rule  that 
forfeitures  are  not  favored  and  that  ambig-- 
uous  provisions  are  to  be  interpreted  in  fa- 
vor of  insured  does  not  warrant  court  in 
making  new  contract  or  construing-  policy 
contrary  to  its  plain  meaning.  National  Life 
Ins.  Co.  v.  Manning.  [Tex.  Civ.  App.]  86  S.  W. 
618.  The  policy  is  a.  contract  by  which  must 
be  measured  the  right  of  the  insured  and 
the  obligation  of  the  insurer.  Atlas  Reduc- 
tion Co.  V.  New  Zealand  Ins.  Co.  [C.  C.  A.] 
138  F.  497. 

1«.  Welch  V.  British  American  Assur.  Co. 
[Cal.J   82  P.   964. 

17.  A  special  manuscript  addition  as  to 
the  amount  of  assessments  will  be  presumed 
to  have  been  separately  considered  and  to 
express  the  exact  agreement  of  the  parties, 
and  will  govern  wherever  repugnant  to  the 
general  covenants  In  the  printed  form. 
Moore  v.  Llohtenberger,  2  Pa,  Super.  Ct.  268. 

18.  Welch  v.  British  American  Assur.  Co. 
[Cal.]  82  P.  964.  Should  be  construed  ac- 
cording to  the  sense  and  meaning  of  the 
terms  which  the  parties  have  used,  and  if 
they  are  clear  and  unambiguous,  these  terms 
are  to  be  understood  in  their  plain  and  or- 
dinary sense.  Dunning  v.  Massachusetts 
Muf.  Ace.  Ass'n,  99  Me.  390,  59  A.  535. 

19.  Civ.  Code,  §  2209.  Warranty  that  in- 
sured was  not  "connected"  with  the  sale  of 
liquor  held  not  violated  by  occasional  sales 
made  for  another  without  compensation. 
Collins  V.  Metropolitan  Life  Ins.  Co.  [Mont.] 
80  P.  609.  Should  be  given  their  ordinary 
Bigniflcance.  Ohio  Farmers'  Ins.  Co.  v.  Vogel 
tind.  App.]   73  N.  E.    612. 

20.  As  to  meaning  of  "Immediate  and  to- 
tal disability."  Wall  v.  Continental  Casualty 
Co.    [Mo.  App.]    86   S.  W.   491. 

ai.  Wall  V.  Continental  Casualty  Co.  [Mo. 
App.]   86   S.  W.   491. 

23.  Aetna  Life  Ins.  Co.  v.  Fitzgerald  [Ind.] 
75  N.  E.  262.  Where  an  injury  proximately 
proceeds  from  a  cause  which  falls  within  the 
limitations  of  the  policy  interpreted  accord- 
ing to  the  ordinary  understanding  of  the 
force  of  words,  that  Interpretation  is  to  be 
preferred,  rather  than  one  which  would  de- 
feat the  protection  of  the  assured  in  a  large 
class  of  cases.  Id.  Must  be  presumed  that 
parties  irttended  that  which  in  certain  events 


would  mean  something  and  have  some  effect- 
ive force.  James  v.  United  States  Casualty 
Co.   [Mo.  App.]    88  S.  W.  125. 

23.  Valentin!  v.  Metropolitan  Life  Ins.  Co., 
94  N.  T.  S.   758. 

S4.  Since  insurer  makes  policy,  he  is  pre- 
sumed to  have  employed  words  which  ex- 
press his  real  Intention.  Dunning  v.  Massa- 
chusetts Mut.  Ace.  Ass'n,  99  Me.  390,  59  A.  535; 
Welch  V.  British  American  Assur.  Co.  [Cal.] 
82  P.  964;  Patterson  v.  Ocean  Ace.  &  Guar- 
antee Corp.,  25  App.  D.  C.  46;  National  Fire 
Ins.  Co.  V.  Three  States  Lumber  Co.,  217  111. 
115,  75  N.  B.  450;  Travelers'  Ins.  Co.  v.  Ayres, 
217  111.  390,  75  N.  B.  506;  Taylor  v.  Provident 
Sav.  Life  Assur.  Soc,  134  F.  932.  When  pol- 
icy is  prepared  by  the  insurer.  Szymkus  v. 
Eureka  F.  &  M.  Ins.  Co.,  114  111.  App.  401. 
Provisions  in  accident  policies  requiring  no- 
tice of  injury  to  be  given  within  a  specified 
time  after  the  accident  occurs.  United  States 
Casualty  Co.  v.  Hanson  [Colo.  App.]  79  P. 
176.  Terms  in  application  made  a  part  of  the 
policy.  Krell  v.  Chickasaw  Farmers'  Mut. 
Fire  Ins.  Co.  [Iowa]  104  N.  W.  364.  Doubtful 
or  ambiguous  provisions  or  those  favorable 
to  the  company.  Traders'  Ins.  Co.  v.  Dobbins 
[Tenn.]  86  S.  W.  383.  As  to  when  policy 
takes  effect.  Stramback  v.  Fidelity  Mut. 
Fire  Ins.  Co.  [Minn.]  102  N.  W.  731;  Rayburn 
v.  Pennsylvania  Casualty  Co.,  138  N.  C.  379,  50 
S.  B.  762.  If  meaning  is  ambiguous  or  doubt- 
ful, will  be  construed  rather  against  the 
company  than  the  Insured,  and  doubts  should 
be  resolved  in  favor  of  the  latter,  giving,  of 
course,  legal  effect  to  the  intention  if  ascer- 
tainable, though  imperfectly  or  obscurely 
expressed.  Bray  &  Franklin  v.  Virginia  F. 
&  M.  Ins.  Co.  [N.  C]  51  S.  E.  922.  As  between 
inconsistent,  conflicting,  and  Incongruous 
provisions  of  doubtful  and  ambiguous  sig- 
nificance, it  being  manifest  that  the  form 
and  all  the  necessary  conditions  are  the 
statements,  essentially,  of  the  officers, 
agents,  and  attorneys  of  the  company,  the 
construction  most  favorable  to  the  assured 
will  be  adopted  and  applied.  Stinchcombe  v. 
New  York  Life  Ins.  Co.  [Or.]  80  P.  213.  As 
to  limitations.  Id.  As  to  whether  Insured 
was  authorized  to  keep  dynamite.  Traders' 
Ins.  Co.  V.  Dobbins  [Tenn.]  86  S.  W.  383. 
Iron-safe  clause.  Prudential  Fire  Ins  Co 
V.  Alley  [Va.]  51  S.  E  812.  Where  a  clause, 
condition,  or  warranty  admits  of  two  inter- 
pretations equally  reasonable.  Tucker  v 
Colonial  Fire  Ins.  Co.   [W.  Va.]   51  S.  B.  86 
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is  a  conflict  of  authority  as  to  whether  this  rule  applies  where  the  law  prescribes 
a  standard  form  of  policy.^'' 

The  contract  will  be  presumed  to  have  been  made  with  reference  to  statutes 
then  in  force  which  become  a  part  thereof/'  and  the  insured  is  chargeable  with 
notice  of  the  terms  of  a  standard  policy  of  his  state."' 

A  rider  attached  to  the  policy  and  .without  which  it  would  be  incomplete  will  be 
construed  as  a  part  of  the  contract,^'  and  is  supported  by  the  same  consideration  as 
the  policy  itself.^" 

If  the  application  is  made  a  part  of  the  policy  they  must  be  construed  together.'* 
If  the  provisions  of  the  two  are  inconsistent  or  in  conilict,  the  policy  controls.^* 
So  too  a  note  given  for  the  first  premium,,  the  application,  and  the  policy,  when 
forming  one  transaction,  should  be  read  together  as  the  entire  contract.^' 

The  contract  determines  the  rights  and  liabilities  of  the  members  of  a  mutual 
company,  and  the  fact  of  membership  does  not  alter  the  relations  thus  created.'* 
The  charter  and  by-laws  of  aU  mutual  companies  are  a  part  of  the  insurance 


25.  See,  also,  5  9,  post.  Right  to  exam- 
ine body  of  Insured.  Patterson  v.  Ocean  Aco. 
&  Guarantee  Corp.,  25  App.  D.  C.  46.  War- 
ranties requiring  unconditional  and  sole  own- 
erslii'p.  Mallery  v.  Frye,  21  App.  D.  C.  105. 
Iron-safe  clause,  and  clause  forbidding  as- 
signments. Scottish-tTnion  &  Nat.  Ins.  Co. 
V.  Andrews  [Tex.  Civ.  App.]  13  Tex.  Ct.  Rep. 
667,  89  S.  "W".  419.  Conditions  which  provide 
for  a  forfeiture  of  the  interest  of  the  in- 
sured, or  those  claiming  under  him.  Civ. 
Code,  §§  1442,  1654.  Word  "insured"  held  not 
to  include  mortgagee  to  whom  policy  was 
made  payable.  Welch  v.  British  American 
Assur.  Co.  [Cal.]  82  P.  964.  Iron-safe  clause. 
North  British  &  Mercantile  Ins.  Co.  v.  Bd- 
mundson  [Va.]  52  S.  B.  350.  Court  will  pre- 
vent forfeiture  if  possible  to  do  so  without 
making  a,  new  contract.  Farmers'  Mut.  Fire 
Ins.  Co.  v.  Jackman  [Ind.  App.]  73  N.  E.  730. 
Conditions  rendering  policy  void  If  violated 
construed  strictly,  and  insured  should  be 
given  benefit  of  doubt  as  to  meaning.  Swank 
V.  Farmers'  Ins.  Co.,  126  Iowa,  547,  102  N.  W. 
429.  Forfeitures  not  favored.  Mettner  v. 
Northwestern  Nat.  Life  Ins.  Co.  [Iowa]  103 
N.  W.  112;  National  Fire  Ins.  Co.  v.  Three 
States  Lumber  Co..  217  111.  115,  75  N.  B.  450. 
For  nonpayment  of  premiums.  Washburn  v. 
Union  Cent.  Life  Ins.  Co.  [Ala.]  38  So.  1011. 
Bvery  reasonable  intendment  will  be  in- 
dulged to  avoid  a  forfeiture.  Cannot,  how- 
ever, go  to  the  extent  of  making  a  different 
contract  for  the  parties.  Fire  Ass'n  of  Phil- 
adelphia V.  American  Cement  Plaster  Co. 
[Tex.  Civ.  App.]  84  S.  W.  1115.  Clauses,  con- 
ditions, and  warranties  in  Are  policies  will 
be  construed  most  strongly  against  the  in- 
surer where  It  may  be  fairly  done.  In  order 
to  avoid  a  forfeiture  or  to  permit  a  recovery. 
Provisions  requiring  inventory.  Tucker  v. 
Colonial  Fire  Ins.  Co.  [W.  Va.]  51  S.  B.  86. 
Doubts  fairly  arising  will  be  resolved 
against  the  insurer.  Id.  If  policies  contain 
inconsistent  provisions  or  are  so  framed  as 
to  be  fairly  open  to  construction,  that  view 
should  be  adopted.  If  possible,  which  will 
sustain  rather  than  forfeit  the  contract. 
Glens  Falls  Ins.  Co.  v.  Michael  [Ind.]  74  N. 
B.  964.  As  to  forfeiture  for  nonpayment  of 
premiums.  Stramback  v.  Fidelity  Mut.  Life 
Ins.  Co.  [Minn.]  102  N.  W.  731.  As  to  when 
forfeiture  for  nonpayment  of  premiums  takes 


effect.  Stlnehcombe  v.  New  York  Life  Ins. 
Co.  [Or.]  80  P.  213.  Clause  allowing  30  days 
grace  for  payment  of  premiums.  Taylor  v. 
Provident  Sav.  Life  Assur.  Soc,  134  F.  932. 
Warranties  as  to  other  insurance  held  not  to 
cover  accident  policies.  Mutual  Reserve  Life 
Ins.  Co.  v.  Dobler  [C.  C.  A.]   137  F.   550. 

28.  liouisiana:  The  rule  requiring  the  poli- 
cy to  be  interpreted  most  strongly  against 
the  insurer  does  not  apply.  Under  Acts  1898, 
No.  105,  p.  151,  §  22,  requiring  fire  policies  to 
conform  to  the  New  York  standard  form. 
St.  Landry  Wholesale  Mercantile  Co.  v.  New 
Hampshire  Fire  Ins.  Co.   [La]   38  So.   87. 

Contra:    See  4  C.  L.  172,  n.  56. 

27.  The  New  York  statute  (Laws  1892,  p. 
2015,  0.  690,  §  211),  requiring  consent  of  in- 
surer to  change  of  beneficiary,  becomes  a 
part  of  a  New  York  policy  and  controls, 
though  the  policy  is  silent  on  the  subject. 
Freund  V.  Preund,  218  111.  189,  75  N.  B.  925. 
Provision  of  Mo.  Rev.  St.  1899,  §  7897  in  re- 
gard to  extended  insurance,  held  a  part  of 
policy  of  foreign  company  admitted  to  do 
business  within  the  state,  though  policy  con- 
tains conditions  repugnant  thereto.  Moore 
V.  Northwestern  Nat.  Life  Ins.  Co.  [Mo.  App.] 
87  S.  W.   988. 

2S.  Conditions  as  to  vacancy.  Hardiman 
V.  Fire  Ass'n  of  Philadelphia  [Pa.]   61  A.  990. 

29.  Iron-safe  clause  forming  part  of  rider 
which  also  described  property  insured. 
Court  cannot  adopt  description  and  reject  re- 
mainder. King  V.  Concordia  Fire  Ins.  Co. 
[Mich.]   12  Det.  Leg.  N.  160,  103  N.  W.   616. 

30.  By  promise  of  insurer  to  indemnify 
the  Insured.  King  v.  Concordia  Fire  Ins.  Co. 
[Mich.]  12  Det.  Leg.  N.  160,  103  N.  W.  616. 

31.  Life  policy.  Logan  v.  Provident  Sav. 
Life  Assur.  Soc.   [W.  Va.]   50  S.  E.   529. 

32.  Where  application  made  certain  an- 
swers warranties  but  policy  described  them 
as  stipulations  and  agreements,  held  that 
they  would  be  construed  as  representations. 
Logan  V.  Provident  Sav.  Life  Assur.  Soc.  [W. 
Va.]    50    S.    B.    529. 

33.  Provisions  in  application  and  note 
avoiding  policy  for  nonpayment  of  note  at 
maturity  held  part  of  contract.  Fidelity 
Mut.  Life  Ins.  Co.  v.  Bussell  [Ark.]  86  S.  W. 
814. 

34.  Polk  V.  Mutual  Reserve  Fund  Life 
Ass'n,    137    P.    27.3. 
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contract  and  as  binding  upon  the  insured  as  the  conditions  of  the  policy  itself;'* 
but  entries  upon  their  books,  made  in  connection  with  the  policy,  are  not.'" 

There  seems  to  be  a  conflict  of  authority  as  to  whether  a  policy  for  which  a 
single  premium  is  paid,  and  which  insures  different  classes  of  property  in  separate 
amounts,  is  entire  or  severable.'^ 

By  statute  in  some  states  the  application  and  the  by-laws  of  the  company  can- 
not be  considered  as  a  part  of  the  policy,  even  though  referred  to  therein,  or  be 
received  in  evidence  unless  a  correct  copy  thereof  is  attached  to  the  policy.''  If 
not  so  attached  the  case  is  to  be  considered  and  disposed  of  as  if  no  such  paper 
existed.'"  The  rule  applies  to  actions  against  the  insured  as  well  as  to  those  against 
the  insurer,*"  but  does  not  operate  to  exclude  the  policy  because  the  application  is 
not  attached.*^  It  has  been  held  to  apply  only  to  the  original  application  on  which 
the  policy  was  issued,  and  not  to  an  application  for  renewal  after  a  lapse.*'  The 
burden  is  on  the  company  to  show  that  such  a  copy  was  attached  when  the  policy  was 
delivered.*'  Evidence  of  a  custom  of  the  company  to  so  attach  a  copy  is  inadmis- 
sible to- show  that  a  copy  had  been  attached  to  the  policy  in  suit.** 

By  statute  in  Kentucky  in  the  case  of  co-operative  companies  the  policy  or  cer- 
tificate and  the  application,  constitution,  by-laws,  or  other  rules  which  are  made  a 
part  thereof  are  required  to  be  plainly  printed,  and  no  portion  thereof  may  be  in  type 
smaller  than  brevier.*^ 

§  8.  Premiums  and  premium  notes,  dues  and  assessments,  and  payment  of 
the  same.*^ — A  premium  is  the  compensation  paid  a  company  for  the  indemnity 
furnished.*^  An  assessment  is  only  the  ascertainment  by  the  directors  of  the  amount 
of  the  premium  or  price  for  insurance  which  the  insured  is  required  to  pay.*'  In 
mutual  compajiies  the  premium  to  be  paid  is  dependent  upon  the  amount  of  the 
aggregate  losses  of  the  members  during  the  period  the  policy  is  in  force.*®     If  the 


35.  Hayden  v.  Franklin  Life  Ins.  Co.  [C. 
C.  A.]  136  F.  285.  The  articles  of  associa- 
tion and  by-laws  are  admissible  to  determine 
the  obligations  and  rights  of  the  parties.  Id. 
Rights  of  the  policy  holders  and  the  in- 
surer must  be  determined  in  connection  with 
the  constitution  and  by-laws  and  the  certif- 
icate of  insurance.  Polk  v.  Mutual  Reserve 
Fund   Lite    Ass'n,    137    F.    273. 

36.  Moore  v.  ILiichtenberger,  26  Pa.  Super. 
Ct.    268. 

37.  In  liOuislana  is  entire  and  indivisible. 
St.  Landry  Wholesale  Mercantile  Co.  v.  New 
Hampshire  Fire  Ins.  Co.   [La,]   38   So.  87. 

In  New  York  It  is  severable.  Miller  v. 
Gibbs,   95  N.  Y.   S.  385. 

In  Wasliin^on  it  is  severable.  Herzog  v. 
Palatine    Ins.    Co.,    36    Wash.    611,    79    P.    287. 

38.  Kentucky.  St.  1903,  §  679.  Griffin's 
Adm'r  v.  Equitable  Assur.  Soc,  27  Ky.  L.  R. 
313,  84  S.  W.  1164.  If  any  part  of  the  con- 
sideration is  a  statement  of  the  insured  made 
in  a  written  application,  it  must  be  stated 
in  the  policy  or  a  copy  thereof  must  be  in- 
dorsed thereon.  St.  1903,  §§  656,  679,  must  be 
construed  in  connection  with  Id.  §§  470,  472. 
Continental  Casualty  Co.  v.  Jasper  [Ky.]  88 
S.  W.  1078. 

Massacliusetts.  Rev.  Laws,  c.  118,  §  73. 
Holden  v.  Metropolitan  Life  Ins.  Co.  [Mass.] 
74   N.   E.    337. 

Pennsylvania.  Act  May  11,  1881  (P.  L.  20). 
Moore  v.  Bestline,  23  Pa.  Super.  Ct.  6.  Ap- 
plies to  fire  and  life  policies.  Custer  v.  Fi- 
delity Mut.   Aid  Ass'n,  211  Pa.   257.   60  A.  776. 


If  not  attached  are  not  admissible  to  show 
forfeiture  for  nonpayment  of  mortality  as- 
sessment made  as  provided  therein.  Id. 
Copy  of  charter  of  company  created  by  spe- 
cial act  of  assembly,  which  is  made  a  part 
of  the  policy  must  be  attached  to  policy,  or 
any  defense  based  on  provisions  thereof  in 
regard  to  making  assessments  and  forfeiting 
policy  for  their  nonpayment  must  fail. 
Muhlenberg  v.  Mutual  Fire  Ins.  Co.  of  Sink- 
ing Springs,   211  Pa.   432,    60  A.    995. 

39.  Moore  v.   Bestline,   23  Pa.   Super.  Ct.  6. 

40.  To  action  by  receiver  of  insolvent 
mutual  company  to  collect  assessment. 
Moore  v.   Bestline,   23  Pa.   Super.  Ct.   6. 

41.  Moore  v.  Bestline,  23  Pa.  Super.  Ct.  6. 
Where  the  basis  rate  of  assessment  in  a 
mutual  fire  Insurance  company  is  in  neither 
the  application  nor  the  by-laws  it  is  com- 
petent in  a  suit  by  a  receiver  of  a  mutual 
company  to  collect  an  assessment  to  prove 
the  same  by  oral  testimony  and  the  records 
of   the    company.      Id. 

42.  Holden  v.  Metropolitan  Life  Ins  Co 
[Mass.]    74   N.   E.    337. 

43.  44.  Custer  v.  Fidelity  Mut.  Aid  Ass'n 
211  Pa.  267,  60  A.  776. 

45.  St.  1903,  §  679.  Letzler's  Adm'r  v 
Pacific  Mut.  Life  Ins.  Co.,  27  Ky.  L.  R.  372' 
85  S.  W.  177.  Has  no  application'  to'  old-line 
insurance  companies.  Letiler's  Adm'r  v 
Pacific  Mut.  Life  Ins.  Co.,  27  Ky  L  R  372' 
85    S    W.    177.  ' 

^r^?'  ,^?f  ^  ^-  ^-  "^-  ^«^'  "I'so.  Fraternal 
Mutual  Benefit  Associations,   5   C.  L.   1523. 
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rate  in  a  binder  is  left  blank  and  is  to  be  subsequently  fixed  by  a  board  of  under- 
writers, both  parties  are  bound  to  such  rate  as  is  subsequently  so  fixed  in  due  course 
of  business."" 

Policies  generally  provide  for  forfeiture  for  nonpayment  of  premiums  when 
due."^  A  mere  receipt  of  the  amount  of  a  premium  by  one  who  is  an  agent  of  the 
company  is  not  necessarily  a  payment  thereof.'^  A  statement  by  the  insured  to  an 
agent  having  no  authority  to  alter  or  discharge  the  contract,  that  he  does  not  intend 
to  continue  the  contract  does  not  terminate  the  policy  or  prevent  payment  before 
forfeiture  for  nonpayment.'^  Under  a  policy  providing  that  in  consideration  of  the 
payment  in  advance  of  a  certain  sum,  which  may  be  paid  in  quarterly  instalments 
covering  the  quarter  year's  insurance  for  which  the  instalment  is  paid  in  advance, 
the  company  insures  the  life  for  one  year  from  date,  and  in  consideration  of  the 
payment  of  a  like  sum  on  or  before  a  certain  date  each  year  until  nineteen  years' 
premiums  have  been  paid,  which  payments  may  also  be  made  quarterly  subject  to 
the  same  conditions,  the  payment  of  the  premium  is  the  condition  on  which  the 
continued  existence  of  the  policy  depends,  and  when  the  premium  is  not  paid  the 
insurance  ceases.'* 

The  giving  of  a  notice  of  the  accrual  of  premiums  is  a  condition  prerequisite 
to  a  forfeiture  for  their  nonpayment  when  provided  for  by  the  policy''  or  if  required 
by  statute.'*     If  the  insurer  sends  the  notice  by  mail,  properly  addressed  and  stamp- 


47,  48,  49.  Moore  v.  Liohtenberg-er,  26  Pa. 
Super.   Ct.    268. 

50.  British  American  Ins.  Co.  v.  Wilson, 
77  Conn.  559,  60  A.   293. 

51.  Where  contract  expressly  provided  for 
forfeiture  for  nonpayment  of  premiums  or 
assessments,  and  such  default  was  made, 
verdict  held  to  have  been  properly  directed 
for  defendant.  Hayden  v.  Franklin  Life  Ins. 
Co.  [C.  C.  A.]  136  P.  285.  Evidence  held  to 
show  that  policy  had  lapsed  for  nonpayment 
of  premium  and  that  extended  insurance  had 
expired  before  the  death  of  the  insured,  and 
instruction  to  find  for  defendant  was  there- 
fore proper.  Spencer  v.  Travelers'  Ins.  Co. 
[Mo.  App.]  86  S.  W.  899.  A  stipulation  that 
the  premium  shall  be  paid  annually  before  a 
specified  date,  and  that  the  policy  shall  be- 
come void  if  this  is  not  done  is  binding-  up- 
on both  the  insured  and  the  beneficiary. 
Failure  to  make  payments  as  stipulated  re- 
leases company  from  all  liability  unless 
policy  is  revived  in  the  prescribed  manner. 
Hutson  v.  Prudential  Ins.  Co.  [Ga.]  60  S.  E. 
1000. 

52.  Where  an  agent  procured  a  policy  on 
his  own  life,  but  being  unable  to  pay  the 
first  premium,  his  son-in-law  without  the 
knowledge  of  the  company  paid  it  to  him  as 
agent,  no  part  of  which  premium  was  ever 
accounted  for  or  paid  over,  there  was  no 
payment.  State  Life  Ins.  Co.  v.  Harvey 
[Ohio]  73  N.  E.  1056. 

53.  Statement  made  during  month  of 
grace.  Taylor  v.  Provident  Sav.  Life  Assur. 
Soc,    134    F.    932. 

54.  On  failure  to  pay  premium  for  third 
quarter  of  third  year  insurance  ceases,  and 
there  can  be  no  recovery  on  insured's  subse- 
quent death.  Inaccurate  to  call  this  a  for- 
feiture. Letzler's  Adm'r  v.  Pacific  Mut.  Life 
Ins.   Co.,   27  Ky.  L.   R.   372,   85  S.  W,   177. 

.55.  Reasonable  notice  of  intention  to  can- 
cel is  necessary.  Sherrod  v.  Farmers'  Mut. 
Fire   Ins.   Ass'n    [N.   C]    51    S.    E.    910.     Mere 


fact  that  notice  may  have  been  provided  for 
in  general  terms  in  the  policy  but  without 
any  reference  to  the  New  York  law  in  that 
regard,  either  directly  or  Indirectly,  or  in 
any  other  portion  of  the  contract,  would 
not  be  sufficient  to  incorporate  such  law  in- 
to the  same  as  a  part  thereof.  Cowen  v. 
Equitable  Life  Assur.  Soc.  [Tex.  Civ.  App.]  84 
S.  W.  404.  Evidence  held  to  clearly  show 
that  application  did  not  give  insured's  street 
and  number,  and  court  properly  refused  to 
allow  an  issue  of  fact  to  be  made  on  the 
question.     Id. 

58.  In  New  York  no  life  policy  may  be 
declared  forfeited  or  lapsed  for  nonpayment 
of  premiums,  within  one  year  thereafter  un- 
less notice  is  mailed  to  the  insured  of  the 
time  when  the  payment  is  due,  which  must 
Inform  him  that  the  policy  will  become  for- 
feited and  void  unless  the  premium  is  paid 
on  or  before  the  day  it  falls  due,  to  the  cor- 
poration or  to  a  duly  appointed  agent  or 
person  authorized  to  collect  such  premium. 
It  is  essential  for  a  company  seeking  to  de- 
clare its  policy  forfeited  to  establish  that 
the  required  notice  has  been  mailed  to  the 
insured.  Laws  1897,  p.  92,  c.  218,  § 
2,  Instruction  held  to  properly  have  made 
mailing  of  notice,  the  pivotal  question, 
and  not  to  have  made  verdict  rest  upon 
question  of  extension  of  time  for  payment 
of  premium.  Howell  v.  John  Hancock  Mut. 
Life  Ins.  Co.,  95  N.  T.  S.  87.  Laws  1892,  p. 
1972,  c.  690,  5  92.  Notice  simply  informing 
insured  that  policy  would  expire  the  day  the 
premium  became  due  unless  it  was  paid  to  a 
named  person  at  a  certain  address,  held  in- 
sufficient and  properly  excluded.  Seely  v. 
Manhattan  Life  Ins.  Co.  [N.  H.]  61  A.  585. 
Prefixing  words,  "the  conditions  of  your 
policy  provide,"  to  that  part  of  the  notice 
which  is  required  to  state  that  the  policy 
will  be  forfeited  unless  premium  is  paid  on 
or  before  the  day  it  becomes  due,  does  not 
render   it   insufficient,   though   policy   in   fact 
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ed,  the  W  presumes  that  the  addressee  received  it."  An  alleged  unwritten  custom 
as  to  the  majmer  of  notifying  the  insured  of  an  assessment  and  of  declaring  the  policy- 
canceled  for  its  nonpayment  cannot  supersede  or  take  the  place  of  the  method 
proyided  in  the  charter,  when  the  latter  is  made  a  part  of  the  contract."  A  failure 
to  give  the  notice  contemplated  by  the  policy  does  not  operate  to  continue  it  in  force 
until  the  next  payment  becomes  due,  though  no  consequences  are  proTided  for,  but 
at  most  only  entitles  the  insured  to  a  reasonable  time  to  pay  the  premium  after  it 
becomes  due.^'  Notice  need  not  be  given  to  one  to  whom  a  policy  has  been  assigned 
as  collateral  in  the  absence  of  a  provision  to  the  contrary.^" 

A  provision  allowing  a  grace  of  thirty  days  for  the  payment  of  annual  premiums 
gives  the  insured  immunity  from  forfeiture  for  nonpayment  for  a  period  of  thirteen 
months  from  the  date  when  the  last  previous  payment  became  due.°^  The  policy 
is  continued  in  full  force  during  such  thirty  days  and  the  premium  may  be  paid 
by  the  insured  within  such  time,  or,  in  case  of  his  death,  by  his  representative."^ 

In  fire  policies  the  contract  is  from  year  to  year  and  is  dependent  upon  yearly 
renewals  by  the  payment  of  annual  premiums."'  Some  courts  hold  that,  in  the  case 
of  life  insurance,  by  the  payment  of  the  initial  premium,  a  contract  is  entered  into 
which  contemplates  an  insurance  for  the  entire  life  of  the  insured,  and  the  company, 
for  its  protection,  provides  for  a  forfeiture  for  nonpayment  of  premiums  at  certain 
times."*  Others  hold  that  by  the  payment  of  the  first  premium  the  insured  effects 
an  insurance  on  his  life  for  one  year,  and  purchases  a  right  to  continue  that  in- 
surance from  year  to  year  during  life  at  the  same  rate,"'  the  requirement  of  the 
payment  of  subsequent  premiums  being  a  mere  option,  the  exercise  of  which  is 
necessary  to  keep  the  insurance  in  force,  and  which  does  not  constitute  a  debt,"" 
and  that  therefore  the  insurer  cannot  compel  the  continuance  of  the  insurance  nor 
payment  of  subsequent  premiums,  nor  can  it  collect  a  note  given  therefor."^ 

In  the  absence  of  a  provision  therein  to  the  contrary,  a  life  policy  stipulating 
that  it  shall  not  become  operative  and  binding  until  the  actual  payment  of  the 
initial  premium  and  delivery  of  the  policy  during  the  lifetime  and  good  health 


provides  for  a  forfeiture  only  in  case  of  non- 
payment within  tiiirty  days  after  it  becomes 
due.  Nederland  Life  Ins.  Co.  v.  Meinert,  26 
S.  Ct.  15,  TVS.  [C.  C.  A.]  127  P.  651.  Laws 
1876,  §§  1,  2,  p.  322,  c.  341;  3  Rev.  St.  [Sth  Ed.] 
p.  1685.  Cowen  v.  Equitable  Life  Assur. 
Soc.  [Tex.  Civ.  App.]  84  S.  W.  404.  Notice 
addressed  to  "Adam  B.  Co"wan"  instead  of  to 
"Adam  Bird  Cowen"  held  sufficient  in  the  ab- 
sence of  evidence  that  there  was  any  other 
person  of  that  or  a  similar  name  in  the  city 
where  insured  resided.     Id. 

57.  Sherrod  v.  Farmers'  Mut.  Fire  Ins. 
Ass'n  [N.  C]  51  S.  E.  910.  This  presumption 
may  be  rebutted.  Id.  Even  though  by-law 
provides  that  "any  member  failing'  to  pay 
his  assessment  within  sixty  days  from  date 
of  notice,  which  date  shall  be  the  day  of 
mailing  said  notice,  shall  forfeit  all  rights, 
claims,  and  privileges  in  this  association, 
and  his  policy  shall  by  such  failure  be  can- 
celed without  any  further  notice,"  plaintiff 
may  rebut  presumption  by  showing  that  he 
never   received   such   notice.     Id. 

58.  Muhlenberg  v.  Mutual  Fire  Ins.  Co., 
211  Pa.   432,   60  A.   995. 

59.  Policy  certainly  could  not  be  enforc- 
ed where  it  appeared  that  premium  had  been 
repeatedly  demanded  and  that  insured  had 
died  without  paving.  Cowen  v.  Equitable 
Life  Assur.  Soc.  [Tex.  Civ.  App.]  84  S.  W.  404. 


60.  Failure  to  pay  premiums  after  notice 
to  the  insured  as  required  by  the  by-laws 
of  a  mutual  assessment  company  held  to 
have  avoided'  the  policy,  though  no  notice 
was  given  to  assignee.  Franklin  Life  Ins. 
Co.  v.  American  Nat.  Bank  [Ark.]  84  S.  W. 
789. 

61.  Taylor  v.  Provident  Sav.  Life  Assur. 
Soc,    134    F.    932. 

62.  No  provision  by  whom  it  shall  be  paid, 
or  that  insured  shall  be  in  good  health  or 
living.  Taylor  v.  Provident  Sav.  Life  Assur. 
Soc,     134    F.     932. 

63.  Taylor  v.  Provident  Sav.  Life  Assur. 
Soc,    134    P.    932. 

64.  Each  instalment  is  part  consideration 
for  the  entire  insurance  for  life,  and  not 
consideration  for  insurance  during  the  next 
following  year.  Taylor  v.  Provident  Sav. 
Life  Assur.  Soc,  134  P.  932.  Life  policies 
are  not  contracts  for  insurance  for  a  single 
year  with  privilege  of  renewal  for  payment 
of  premiums,  but  they  constitute  entire  con- 
tracts of  assurance  for  life  subject  to  dis- 
continuance or  forfeiture  for  nonpayment  of 
any  of  the  stipulated  premiums.  Stram- 
back  v.  Fidelity  Mut.  Life  Ins.  Co.  [Minn.] 
102  N.  W.  731.  See,  also,  Stinchcombe  v.. 
New  York  Life  Ins.   Co.    [Dr.]    SO  P.   213. 

cr,,  no,  67.  Union  Mut.  Life  Ins.  Co.  v. 
Adler    [Ind.    App.]    73    N.    E.    835. 
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of  the  insui-ed  does  not  become  effective  until  the  date  of  such  delivery  and  payment, 
where  the  two  are  concurrent,  and  the  insurajice  paid  for  by  the  initial  premium  has 
its  inception  on  the  latter  date."®  The  insurer  may  provide  that  the  premium  shall 
be  paid  in  advance  of  the  commencement  of  the  period  of  insurance  covered  by  such 
payment,'"  and  the  policy  being  an  entire  contract  of  assurance  for  life  a  provision 
for  forfeiture  if  the  premium  is  not  paid  on  a  specified  date  will  be  construed  a? 
avoiding  the  contract  only  after  the  expiration  of  the  period  already  paid  for,  and 
as  not  affecting  that  part  of  tlie  insurance  for  which  payment  has  been  made.^" 
There  seems,  however,  to  be  some  conflict  of  authority  in  this  regard.'^ 

Payment  may  be  made  at  any  time  before  the  close  of  the  last  day  of  the  period 
limited.^'' 

The  delivery  of  a  policy  reciting  that  plaintiff  is  insured  in  consideration  of  a 
specified  premium  before  such  payment  is  actually  made  will  be  regarded  as  an 
extension  of  credit  to  the  insured.'*  In  the  absence  of  a  provision  to  the  contrary 
a  premium  note,  if  accepted,  is  a  payment  of  the  premium.'*  Where  the  policy 
and  note  so  provide,  a  failure  to  pay  the  latter  at  maturity  prevents  a  recovery.'^ 
A  provision  that  the  policy  shall  be  void  while  the  note  or  any  part  thereof  remains 
unpaid  after  maturity  operates  to  suspend  the  insurance  during  the  continuance 


68.  That  date  and  not  date  of  policy  con- 
trols. Stramback  v.  Fidelity  Mut.  Life  Ins. 
Co.  [Minn.]  102  N.  W.  731.  Rule  not  chan- 
ged by  the  fact  that  policy  further  recites 
that  it  Is  made  In  consideration  of  payment 
of  premiums  on  certain  specified,  dates,  in 
view  of  another  provision  that  premiums 
may  be  paid  annually,  semi-annually,  or 
quarterly  in  advance,  but  that  in  any  event 
policy  shall  continue  in  force  only  for  the 
period  actually  paid.  Id.  Policy  dated  Sept. 
8  and  not  delivered  until  Sept.  24  could  not 
be  forfeited  for  nonpayment  of  premium  un- 
til a  year  from  the  latter  date.  Id.  Where 
the  application  was  made  May  5  and  the 
payment  was  made  July  24,  the  policy  ran 
from  the  latter  date.  Stinchcombe  v.  New 
York  Life  Ins.   Co.    [Or.]   80  P.   213. 

69.  Stramback  V.  Fidelity  Mut.  Life  Ins. 
Co.    [Minn.]    102   N.   W.    731. 

70.  Thus,  where  policy  dated  Sept.  8,  1902, 
did  not  go  into  effect  until  Sept.  24  because 
not  delivered  until  that  date,  and  insurance 
did  not  therefore  have  its  inception  until  the 
latter  date,  failure  to  pay  semi-annual  pre- 
mium due  by  terms  of  policy  on  Sept.  8,  1903, 
did  not  work  a  forfeiture  until  Sept.  24,  1903, 
and  beneficiary  was  entitled  to  recover 
where  insured  died  Sept.  11,  1903.  Stram- 
back V.  Fidelity  Mut.  Life  Ins.  Co.  [Mmn.] 
102  N.  W.  731.  Where  application  was  made 
on  May  5,  1894,  and  policy  was  issued  July 
10,  but  did  not  become  effective  until  July 
24,  on  which  date  insured  accepted  it  and 
paid  two  years'  premium,  failure  to  pay 
premium  due  by  terms  of  policy  on  May  5, 
1896,  held  not  to  work  a  forfeiture  until 
July  24,  1896,  though  policy  pi:ovided  that  it 
should  become  void  if  premium  was  not  paid 
when  due  and  beneficiary  was  entitled  to  re- 
cover where  insured  died  July  3,  1896. 
Stinchcombe  v.  New  York  Life  Ins.  Co.  [Or.] 
80  P.   213. 

71.  Where  the  policy  provides  for  quar- 
terly payments  on  certain  specified  dates,  the 
payments  must  be  made  on  those  dates  not- 
withstanding a  further  provision  that  the 
policy    is    not    to    take    effect    until    the    first 


premium  is  paid,  and  the  fact  that  the  first 
premium  was  not  paid  until  April  26,  though 
the  policy  was  dated  March  31.  Contract 
does  not  contemplate  quarterly  payments 
from  time  when  contract  takes  effect.  Syd- 
nor  V.  Metropolitan  Life  Ins.  Co.,  26  Pa. 
Super.   Ct.    521. 

72.  Where  policy  provides  that  premiums 
shall  be  paid  weekly  to  a  collector,  or  if 
not  collected  they  shall  be  sent  to  the  home 
office  or  the  agent  before  they  are  four 
weeks  in  arrears,  the  policy  does  not  lapse 
until  the  close  of  the  last  day  of  the  four 
weeks  after  the  premium  becomes  due,  and 
premium  may  be  paid  at  any  time  on  that 
day.  Doney  v.  Prudential  Ins.  Co.,  99  App. 
Div.  23,  90  N.  T.  S.  757. 

73.  Germania  Fire  Ins.  Co.  v.  Muller,  110 
111.   App.    190. 

74.  Where  insured  applied  for  short  term 
insurance  until  a  specified  date  and  a  20-year 
payment  policy  from  that  time  and  gave  note 
to  cover  premiums  for  both  payable  when 
the  first  annual  premium  was  due,  held,  that 
such  note,  on  its  acceptance,  constituted  a 
payment  of  the  premium  for  the  term  insur- 
ance though  the  amount  thereof  was  some- 
thing less  than  the  aggregate  of  the  two 
premiums.  Aetna  Life  Ins.  Co.  v.  Hocker 
[Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  773,  89  S.  W. 
26. 

75.  Where  a  premium  note  and  the  re- 
ceipt given  therefor  provide  that  the  policy 
shall  be  void  'f  such  note  is  not  paid  when 
due,  the  policy  becomes  void  if  the  note  is 
not  paid  at  maturity,  no  aflSrmative  action 
cancelling  it  being  necessary,  and  can  only 
be  reinstated  by  complying  with  the  condi- 
tions prescribed  therein.  Fidelity  Mut.  Life 
Ins.  Co.  V.  Bussell  [Ark]  86  S.  W.  814.  Note 
given  for  a  premium  on  a  life  policy  and 
conditioned  for  the  lapse  of  the  policy  in 
case  of  its  nonpayment  does  not  pay  the 
premium.  Union  Mut.  Life  Ins.  Co.  v.  Adler 
[Ind.  App.]  73  N.  E.  835.  Policy  held  to  have 
ceased  and  determined  by  failure  to  pay 
note  "When  due.  "where  both  policy  and  note 
so  provided.  National  Life  Ins.  Co.  v.  Man- 
ning  [Tex.    Civ.    App.]    86    S.    W.    618. 
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of  thp  default  and  to  relieve  the  insurer  from  liability  for  a  loss  then  occurring.''* 
The  giving  of  a  note  for  an  entire  annual  premium  will  be  regarded  as  an  election 
to  pay  premiums  annually  rather  than  semi-annually  or  quarterly  as  permitted  by 
the  policy.''^ 

Industrial  policies  providing  for  insurance  for  consecutive  periods  and  that  the 
premiums  are  to  be  paid  from  insured's  wages  by  orders  on  his  employer,  gener- 
ally make  actual  payment  of  such  orders  when  due  a  prerequisite  to  recovery.'^' 

Policies  sometimes  provide  that  premiums  may  be  paid  to  a  collector/®  in 
which  case  he  may  exercise  his  discretion  as  to  the  mode  of  payment.'" 

Under  a  rule  authorizing  the  superintendent  to  accept  overdue  premiums  be- 
tween the  date  on  which  they  are  due  and  the  date  when  the  premium  receipt  must 
be  returned  for  cancellation,  provided  he  can  certify  that  the  insured  is  in  good 
health,  on  nonpayment  of  a  premium  when  due,  after  notice,  the  risk  is  on  the 
insured  that  pending  the  delay  permitted  by  the  agents,  he  may  change  in  health 
or  die,  and  the  policy  be  forfeited.'^ 

Policies  frequently  provide  for  an  extension  of  time  for  making  payment  after 
they  have  been  in  force  for  a  certain  length  of  time.*^  Provisions  as  to  the  method 
of  obtaining  such  an  extension  must  be  complied  with.'* 


r«.  Jefferson  Mut.  Ins.  Co.  v.  Murray 
[Ark.]  86  S.  W.  813.  Subsequent  payment 
revives  it  and  makes  it  again  take  effect 
from  the  time  of  payment  and  continue  for 
the  remainder  of  the  period  first  stipulated. 
Id. 

77.  Payments  made  on  such  note  cannot 
be  treated  as  quarterly  payments,  to  keep 
the  policy  In  force  for  a  part  of  the  year. 
National  Life  Ins.  Co.  V.  Manning  [Tex.  Civ. 
App.]    86   S.   W.   618. 

78.  Policy  providing  that  premiums  were 
to  be  paid  out  of  wages  of  the  insured,  and 
that  the  insurer  should  not  be  liable  for  loss 
occurring  while  the  insured  was  in  default, 
held  to  have  lapsed  on  failure  of  insured's 
paymaster  to  withold  from  his  wages  a  sum 
sufBcient  to  pay  an  instalment  of  the  pre- 
mium and  to  remit  same  to  the  company  in 
accordance  with  an  order  therefor  given  by 
the  insured  to  the  insurer.  Continental 
Casualty  Co.  v.  Jasper  [Ky.]  88  S.  VP.  1078; 
Where  accident  policy  provided  for  payment 
of  premiums  for  separate  consecutive  peri- 
ods, each  premium  to  apply  only  to  its  cor- 
responding period,  and  that  no  claim  for 
injuries  sustained  in  any  period  for  which 
the  premium  had  not  been  actually  fully 
paid  should  be  valid,  and  insurer  took  or- 
ders on  insured's  employer  for  the  premiums 
to  be  paid  out  of  his  earnings  for  each  peri- 
od, held,  that  the  insurance  for  each  period 
was  made  to  depend  on  the  actual  payment 
of  the  orders  out  of  insured's  earnings  for 
the  months  specified,  and  on  failure  of  em- 
ployer to  pay  one  of  them  because  insured 
had  not  earned  enough  during  the  month, 
the  policy  lapsed.  Hagins  v.  Aetna  Life  Ins. 
Co.  [S.  C]  51  S.  E.  683.  The  term  "injuries" 
covers  injuries  resulting  in  death,  and  in 
case  insured  Is  killed  during  period  for 
which  premium  Is  not  paid,  the  beneficiary 
cannot  recover.  Instruction  approved.  Id. 
No  notice  necessary  before  forfeiture.     Id. 

79.  Provision  that  "all  premiums  are  pay- 
able at  the  home  office  of  the  company,  but 
may  be  paid  to  an  authorized  representative 
of  the  company"  and  that  "if  for  any  reason 


the  premium  Is  not  called  for  w^hen  due  by 
an  authorized  representative  of  the  com- 
pany," it  shall  be  the  duty  of  the  insured  to 
send  it  to  the  home  or  a  district  office  before 
it  has  been  in  arrears  four  weeks,  held  to 
show  that  the  premium  was  in  fact  payable 
to  the  collectors  of  the  company.  Ruther- 
ford V.  Prudential  Ins.  Co.,  34  Ind.  App.  531, 
73  N.  E.  202.  The  magnitude  of  the  expense 
involved  in  transmitting  weekly  premiums 
as  compared  to  the  amount  involved  in  the 
main  transaction  may  be  considered  in  de- 
termining  the   intention   in   this   regard.     Id. 

80.  Insured  having  left  money  with  third 
person  for  payment  of  weekly  premiums,  and 
collector  authorized  to  receive  them  having 
agreed  to  call  there  for  them,  held  that 
policy  was  not  avoided  for  nonpayment  on 
his  failure  to  do  so.  Rutherford  v.  Pruden- 
tial  Ins.   Co.,   34  Ind.   App.    531,   73   N.  E.    202. 

81.  Metropolitan  Life  Ins.  Co.  v.  Hall 
[Va.]    52  S.  B.   345. 

82.  Provision  in  mutual  policy  that,  after 
policy  has  been  in  force  for  five  years,  and 
before  the  expiration  of  ten  years  from  its 
date,  if  "death  shall  occur  within  six  months 
from  the  date  of  maturity  of  dues  unpaid,  or 
within  six  months  from  the  date  of  the 
mortuary  calls  which  such  member  has  omit- 
ted or  neglected  to  pay,"  the  policy  shall  be 
payable  in  the  same  manner  as  though  such 
dues  and  mortuary  calls  had  been  paid  when 
due,  held  to  give  assured  six  months'  exten- 
sion of  time  as  to  both  annual  dues  and  mor- 
tuary premiums  within  which  they  may  be 
paid,  but  that  policy  was  forfeited  where 
insured  was  more  than  six  months  behind  in 
his  mortuary  premiums  at  the  time  of  his 
death,  though  he  was  not  behind  at  all  in 
his  annual  dues.  Spinks  v.  Mutual  Reserve 
Fund  Life  Ass'n,  137  P.  169. 

83.  Evidence  that  receipts  were  sent  to 
collecting  agents  with  instructions  to  pre- 
sent the  same  for  payment,  and,  if  not  paid, 
to  hold  them  and  present  them  from  time 
to  time  until  recalled,  and  that  receipt  was 
so  presented  several  times  to  the  insured  and 
not  paid,  and  was  returned  in  response  to  a 
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A  "privilege  and  condition"  in  a  life  policy  that  if  premiums  are  paid  in  semi- 
annual instalments,  any  instalment  necessary  to  complete  the  full  year's  premium 
at  maturity  of  the  contract  shall  be  deducted  from  the  claim,  applies  only  to  annual 
premium  policies  and  not  those  providing  for  semi-annual  premiums.** 

Brokers,  acting  as  agents  for  foreign  companies  in  placing  insurance,  but  having 
no  interest  in  the  premiums  payable  cannot  sue  in  their  own  names  therefor.*' 

If  the  insurer  erroneously  claims  a  forfeiture  by  reason  of  nonpayment,  the  in- 
sured is  absolved  from  liability  to  tender  further  premiums,  but  they  should  be 
deducted  from  the  amount  found  due  in  an  action  on  the  policy.**  So,  too,  a  cer- 
tificate holder  in  an  assessment  association  need  not  pay  an  illegal  assessment  or 
tender  a  sum  equivalent  to  a  legal  one,  or  give  his  reasons  for  refusing  to  pay,  in 
order  to  preserve  his  rights  under  his  contract." 

Mutual  companies. — ^A  mutual  company  may,  by  contract,  limit  the  liability 
of  the  insured  to  assessment.**  Members  of  a  mutual  company  are  bound  by  the 
action  of  the  directors  in  making  assessments  unless  they  can  show  illegality,  fraud, 
or  gross  mistake.*"  Charter  provisions  requiring  such  companies  to  set  out  in  their 
policies  what  portions  of  the  premiums  are  to  be  set  aside  for  expenses  must  be  sub- 
stantially complied  with.'"  If  the  assured  accepts  the  policy  without  objection  he 
will  be  presumed  to  have  assented  to  the  apportionment  therein  expressed.""^  A 
change  in  the  classifications  of  members  is  invalid  as  to  those  not  consenting  there- 
to.'^ 

§  9.  WarrantieSj  conditions,  and  representations."^  In  general.'* — As  in  the 
case  of  other  contracts  the  parties  may  make  the  existence  or  nonexistence  of  any 
fact  a  condition  precedent  to  the  obligation  of  performance  undertaken  by  either 
party.*'  In  the  absence  of  bad  faith  the  law  requires  only  a  reasonable  and  sub- 
stantial compliance  with  the  clauses,  conditions  and  warranties  of  the  policy."" 
Ordinarily  the  falsity  of  a  statement  which  the  parties  have  expressly  warranted 


direction  of  the  company  on  the  day  before 
Insured's  death,  held  imnaaterial  on  the  ques- 
tion of  extension,  it  not  appearing  that  an 
extension  had  been  applied  for  or  granted, 
under  a  rule  of  defendant  authorizing  an 
extension  on  application,  or  that  the  agents 
had  authority  to  grant  an  extension.  Cowen 
V.  Equitable  Life  Assur.  Soc.  [Tex.  Civ.  App.] 
84  S.  W.    404. 

84.     Bracher  v.   Equitable  Life  Assur.  Soc. 
92  N.  Y.  S.  1105,  rvg.  42  Misc.  290,  86  N.  Y.  S. 
557. 
•   85.     Cortis  v.  Van  Derveer,  91  N.  Y.  S.  74S. 

86.  Doney  v.  Prudential  Ins.  Co.,  99  App. 
Div.   23,   90  N.  Y.  S.   757. 

87.  Benjamin  v.  Mutual  Reserve  Fund  Life 
Ass'n,  146  Cal.  34,  79  P.  517. 

88.  May  be  made  part  of  policy  where 
there  is  no  provision  on  the  subject  in  the 
by-laws.  Moore  v.  Llchtenberger,  26  Pa. 
Super.   Ct.   268. 

89.  Moore  v.  Llchtenberger,  26  Pa.  Super. 
Ct.    268. 

90.  Stipulation  In  policy  held  a  substan- 
tial compliance.  Porter  v.  Holmes  [Ga.]  50 
S.    E.    923. 

91.  Porter  v.  Holmes  [Ga.]  50  S.  E.   923. 

92.  Where  insured's  certificate  and  the 
constitution  of  an  assessment  company  pro- 
vide for  assessments  upon  the  "entire  mem- 
bership in  force  at  the  date  of  the  last  death, 
the  same  to  be  apportioned  among  the  mem- 
bers according  to  the  age   of  each  member," 


subsequent  resolutions  classifying  the  mem- 
bers and  placing  all  those  entering  prior 
to  a  certain  date  subsequent  to  that  at  which 
such  certificate  was  issued  in  a  class  by 
themselves,  and  requiring  them  to  pay  ac- 
cording to  the  attained  age  of  each  at  the 
date  of  the  assessment,  but  providing  that 
members  of  other  classes  shall  be  assessed 
as  of  the  age  of  their  entry  into  the  asso- 
ciation, are  disproportionate,  discriminating, 
unauthorized  and  in  violation  of  the  contract 
of  such  certificate  holder,  and  therefore  In- 
operative and  void  as  to  him.  Benjamin  v. 
Mutual  Reserve  Fund  Life  Ass'n,  146  Cal.  34, 
79  P.  517. 

93.  See  4  C.  L.  177.  See,  also.  Fraternal 
Mutual   Benefit  Associations,   5  C.  L.   1523. 

94.  See   4   C.   L.    177. 

95.  Statements  made  by  deceased  in  his 
application  as  to  the  nonexistence  of  con- 
sumption in  his  family  and  that  he  had  not 
had  any  serious  illness  being  matters  in  re- 
gard to  which  he  must  have  known,  held 
warranties,  and  policy  was  avoided  where 
they  were  shown  to  be  false.  Doll  v.  Equi- 
table Life   Assur.    Soc.    [C.    C.   A.]    138   P.   705. 

96.  Evidence  held  to  show  substantial  com- 
pliance with  requirement  that  insured  keep 
books  of  account  correctly  detailing  pur- 
chases and  sales.  Tucker  v.  Colonial  Fire 
Ins.  Co.  [W.  Va.]  51  S.  E.  86.  Iron-safe 
clause.  North  British  &  Mercantile  Ins.  Co. 
V.   Edmundson    [Va.]    52   S.   E.    350. 
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to  be  true,"  or  the  breach  of  a  promissory  varranty  avoids  the  policy,"*  whether 
actually  material  to  the  risk  or  not.°°  By  statute  in  some  states  no  misrepresenta- 
tion or  false  warranty  avoids  the  policy  unless  it  is  in  regard  to  a  matter  material  to 
the  risk  or  unless  it  is  fraudulently  made.^     In  others  the  violation  of,  or  failure  to 


97.  False  answers  in  regard  to  matters 
material  to  the  risli  made  warranties.  Act 
of  1885  does  not  change  rule.  Baldl  v. 
Metropolitan  Life  Ins.  Co.,  24  Pa.  Super.  Ct. 
275. 

As  to  healtli  of  applicant;  "Warranty  that 
applicant  had  never  been  declined  or  post- 
poned by  any  company,  held  false  where 
he  had  been  rejected  by  a  fraternal  benefit 
society.  Peterson  v.  Manhattan  Life  Ins. 
Co.,  115  111.  App.  421.  Evidence  sufficient  to 
sustain  finding  that  answers  to  questions  in 
regard  to  health  were  not  false.  Metro- 
politan Life  Ins.  Co.  v.  Moravec,  116  111.  App. 
271.  Evidence  held  to  sustain  finding  that 
insured  did  not  have  diabetes  when  he  made 
application  and  had  not  had  It  before  that 
time.  Mutual  Life  Ins.  Co.  v.  Allen,  113  111. 
App.  89.  Where  insured  stated  in  her  appli- 
cation that  the  condition  of  her  health  "was 
good,  that  she  had  no  physical  or  mental 
defect  and  had  never  suffered  from  cancer, 
and  the  uncontradicted  evidence  showed  that 
she  died  of  cancer  and  was  in  poor  health 
when  the  application  was  made,  held  error 
to  refuse  to  dismiss  the  complaint  at  the 
close  of  the  evidence.  Finn  v.  Prudential 
Ins.  Co.,  98  App.  Div.  588,  90  N.  T.  S.  697. 
Where  there  was  undisputed  evidence  that 
Insured  had  been  attended  by  a  physician 
and  was  in  poor  health  when  the  policy  was 
delivered,  it  was  error  to  submit  those  ques- 
tions to  the  jury  where  the  application  made 
a  part  of  the  policy,  -warranted  that  she  had 
not  consulted  a  physician  for  ten  years  and 
provid-ed  that  the  policy  should  not  take  ef- 
fect unless  delivered  and  accepted  while  she 
was  In  good  health.  Security  Mut.  Life  Ins. 
Co.  V.   Calvert  [Tex.   Civ.  App.]    87  S.  W.   889. 

As  to  occupation:  Warranty  that  Insured 
was  not  ''connected"  with  the  manufacture 
or  sale  of  liquors  held  not  breached  by  his 
occasionally  waiting  on  the  customers  of  a 
saloon,  as  a  mere  accommodation.  Collins  v. 
Metropolitan  Life  Ins.  Co.   [Mont.]   80  P.  609. 

As  to  use  of  Intoxicants:  Use  of  liquors 
to  excess  before,  at  the  time  of,  and  after 
the  issuance  of  the  policy  held  to  avoid 
policy,  where  answers  in  application,  which 
were  made  warranties,  stated  that  he  did 
not  use  liquors  at  all.  Requested  instruc- 
tions Improperly  refused.  Franklin  Life  Ins. 
Co.  V.  American  Nat.  Bank  [Ark.]  84  S.  W. 
789.  Evidence  held  not  to  show  breach. 
Mutual  Life  Ins.  Co.  v.  Allen,  113  III.  App.  89. 
Evidence  held  sufficient  to  support  verdict 
that  warranties  were  not  false.  Northwest- 
ern Nat.  Life  Ins.  Co.  v.  Blasingame  [Tex. 
Civ.  App.]    85  S.   W.    819. 

98.  Compliance  a  condition  precedent  to 
recovery.  Keeping  of  books  and  inventory 
in  safe.  Prudential  Fire  Ins.  Co.  v.  Alley 
[Va.]  51  S.  B.  812.  Requirement  that  insur- 
ed shall  produce  books,  etc.,  for  examination. 
Tucker  v.  Colonial  Fire  Ins.  Co.  [W.  Va.] 
51  S.  E.   86. 

99.  Where  a.  promise  is  declared  to  be  a 
warranty,  the  question  of  its  materiality  is 
eliminated,  and  the  only  concern  of  the 
courts,   in  the  absence  of  contrary  statutory 


enactments,  is  to  see  whether  or  not  It  has 
been  complied  with.  St.  Landry  Mercantile 
Co.  V.  New  Hampshire  Fire  Ins.  Co.  [La.]  38 
So.  87.  A  breach  of  warranty  defeats  a  life 
policy  without  reference  to  its  materiality  or 
bearing  on  the  particular  risk.  Pacific  Mut. 
Life  Ins.  Co.  v.  Terry  [Tex.  Civ.  App.]  84  S. 
W.    656. 

1.  In  Kentuclcy  no  misrepresentations  avoid 
the  policy  unless  they  are  material  or  fraud- 
ulent. St.  1903,  §  639.  Hartford  Fire  Ins. 
Co.  v.  McClaln,  27  Ky.  L.  R,  461,  85  S.  W.  699. 
Applies  as  well  to  the  policy  as  to  the  appli- 
cation. To  stipulations  as  to  interest  and 
title.  Hartford  Fire  Ins.  Co.  v.  McClaln,  27 
Ky.  L.  R.  461,  85  S.  W.  699.  If  the  insured 
has  a  pecuniary  interest  in  the  property 
equal  to,  or  greater  than,  the  insurance,  it 
is  not  material  to  the  risk  that  another  per- 
son has  an  interest  in'  the  property  or  that 
the  insured  does  not  own  the  absolute  or  un- 
conditional title.  Id.  Under  this  statute  the 
insured  is  not  bound  by  the  exact  letter  of 
such  statements,  nor  Is  the  policy  avoided 
if  matter  relevant  to  the  transaction,  but 
not  material  to  the  risk,  has  not  been  dis- 
closed, particularly  where  no  questions  were 
asked  concerning  It.  As  to  title  and  Inter- 
est of  the  Insured  in  the  premises.  Id.  The 
misstatement  itself  must  be  material,  that  is 
the  insured  must  not  materially  misstate 
the  facts,  and  a  substantial  misstatement  in 
regard  to  a  matter  substantially  material 
to  the  risk  avoids  the  policy,  whether  made 
with  intent  to  deceive  or  not.  Provident 
Sav.  Life  Assur.  Soc.  v.  Dees,  27  Ky.  L.  R. 
670,  86  S.  W.  522.  Statute  is  remedial. 
Id.  Under  this  statute  no  immaterial  state- 
ment is  fraudulent,  and  a.  statement  made  in 
answer  to  questions  which  is  not  substan- 
tially the  truth  Is  at  least  constructively 
fraudulent.     Id. 

Massacbusetts:  Under  Rev.  Laws,  o.  118,  5 
21,  no  misrepresentations  or  warranties  in 
negotiations  for  life  policy  are  deemed  ma- 
terial or  defeat  the  policy  unless  made  with 
actual  Intent  to  deceive,  or  unless  the  risk  is 
thereby  increased.  Coughlin  v.  Metropolitan 
Life  Ins.  Co.  [Mass.]  76  N.  E.  192.  Mass. 
Laws  1894,  c.  522,  p.  675,  as  amended  by  Laws 
1895,  0.  271,  p.  272.  Leonard  v.  State  Mut. 
Life  Assur.  Co.  [R.  I.]  61  A.  52.  Does  not  ap- 
ply to  provisions  in  the  policy  itself,  as  a 
provision  that  It  shall  not  become  binding 
unless  delivered  when  Insured  is  alive  and 
in  sound  health.  Barker  v.  Metropolitan 
Life  Ins.  Co.  [Mass.]  74  N.  E.  945.  Instruc- 
tions erroneous  as  mixing  the  law  applicable 
to  negotiations  and  that  applicable  to  condi- 
tions in  the  policy.  Requested  Instructions 
should  have  been  given.     Id. 

Michigran:  Comp.  Laws  1897,  §  5180,  pro- 
viding that  there  shall  be  no  forfeiture  for 
breach  of  conditions  unless  the  insurer  is 
prejudiced  thereby,  does  not  apply  to  cases 
where  the  loss  occurs  during  a  breach  of  the 
contract  and  while  its  terms  are  being  vio- 
lated, and  hence  does  not  prevent  the  policy 
from  being  declared  void  for  breach  of  the 
iron-safe    clause.     King  .  v.     Concordia    Fire 
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observe,  conditions  which,  by  the  terms  of  the  policy,  render  it  void,  does  not  defeat 
a  recovery  if  it  appears  that  such  violation  or  failure  did  not  contribute  to  the 
loss.'' 

Warranties  are  to  be  strictly  construed,  and  will  not  be  extended  so  as  to  include 
anything  not  necessarily  implied  in  their  terms.'  In  case  of  ambiguity  or  doubt  an- 
swers to  questions  in  the  application  will  be  construed  as  representations  rather  than 
warranties.*  Even  though  a  warranty  in  name  or  form  be  created  by  the  term 
of  the  contract,  its  effect  may  be  modified  by  other  parts  of  the  policy  or  application, 
including  questions  and  answers,  so  that  the  answers  will  be  construed  not  as  war- 
ranties of  immaterial  facts  stated  therein,  but  rather  a  warranty  of  insured's  honest 
belief  of  their  truth." 

As  a  general  rule  false  representations  avoid  the  policy  only  if  material  to  the 
rislc,  or  fraudulent.^     The  previous  health  of  the  applicant,'  his  rejection  by  other 


Ins.  Co.  [Mich.]  12  Det.  Leg.  N.  160,  103  N.  W. 
616. 

In  Mlssonrl  misrepresentations  do  not 
avoid  the  policy  unless  the  matters  misrep- 
resented shall  have  actually  contributed  to 
the  Insured's  death.  Eev.  St.  1899,  §  7890. 
Herzberg  v.  Modern  Brotherhood,  110  Mo. 
App.  328,  85  S.  W.  986.  Eev.  St.  1889,  §  5849. 
Franklin  Life  Ins.  Co.  v.  American  Nat.  Bank 
[Ark.]  84  S.  W.  789.  Instructions  properly 
refused.  Williams  v.  St.  Louis  Life  Ins.  Co. 
[Mo.]  87  S.  W.  499.  False  representation  that 
deceased  never  had  syphilis  does  not  avoid 
policy  where  there  was  no  substantial  evi- 
dence that  it  caused  his  death.  Herzberg  v. 
Modern  Brotherhood,  110  Mo.  App.  328,  85  S. 
W.  986.  This  statute  does  not  apply  to  as- 
sessment companies.  Williams  v.  St.  Louis 
Life  Ins.  Co.  [Mo.]  87  S.  W.  499;  Franklin 
Life  Ins.  Co.  v.  American  Nat.  Bank  [Ark.]  84 
S.  W.   789. 

Rbode  Island:  Laws  1902,  p.  75,  c.  997, 
amending  Gen.  Laws  1896,  c.  244,  providing 
that  misstatements  made  in  procuring  a 
policy  of  life  Insurance  shall  not  be  deem- 
ed material  or  avoid  the  policy,  unless  ma- 
terially contributing  to  the  contingency  or 
event  on  which  the  policy  is  to  become  due 
and  payable  is  not  retroactive.  Leonard  v. 
State  Mut.  Life  Assur.  Co.  [R.  I.  ]  61  A.  62. 
.  Virginia:  Code  1904,  §  3344a,  providing 
that  no  answers  to  interrogatories  made  by 
an  applicant  shall  bar  recovery  upon  any 
policy  issued  upon  such  application,  by  rea- 
son of  any  warranty  in  the  application  or 
policy,  unless  it  is  clearly  proved  that  such 
answer  was  willfully  false  or  fraudulently 
made,  or  that  it  was  material,  applies  only 
to  policies  issued  upon  an  application  in 
which  the  Insured  has  answered  interroga- 
tories about  matters  as  to  which  such  an- 
swer was  willfully  false  or  fraudulently 
made.  Prudential  Fire  Ins.  Co.  v.  Alley 
[Va.]  51  S.  E.  812.  Held  not  to  apply  to 
iron-safe   clause.     Id. 

2.  Iowa:  Code,  §  1743.  Breach  of  agree- 
ment to  keep  books  and  of  iron-safe  clause 
held  not  to  preclude  recovery  In  absence  of 
pleading  or  proof  that  it  in  any  manner  con- 
tributed to  the  loss.  Johnson  v.  Farmers' 
Ins.  Co.,  126  Iowa,  565,  102  N.  W.  502.  De- 
fense based  on  change  in  use  or  occupancy 
is  good  if  it  renders  the  risk  in  fact  more 
hazardous.  Krell  v.  Chickasaw  Farmers' 
Mut.  Fire  Ins.  Co.   [Iowa]  104  N.  W.  364. 

3.  See,     also,      §      7,     post.     Valentinl     ▼. 


Metropolitan  Life  Ins.  Co.,  J4  N.  T.  S.  758. 
Every  reasonable  intendment  must  be  in- 
dulged in  favor  of  the  policy.  As  to  use  of 
intoxicants.  Pacific  Mut.  Life  Ins.  Co.  v. 
Terry  [Tex.  Civ.  App.]  84  S.  W.  656. 

4.  Logan  v.  Provident  Sav.  Life  Assur. 
Soc.  [W.  Va.]  60  S.  E.  529.  Courts  Incline 
to  regard  such  statements  or  answers  bind- 
ing only  in  so  far  as  they  are  material  to 
the  risk,  where  it  is  possible  to  do  so  with- 
out doing  violence  to  the  clear  Intention  of 
the  parties  expressed  in  unequivocal  and 
unqualified  language  to  the  contrary.  Prov- 
ident Sav.  Life  Assur.  Soc.  v.  Pruett  [Ala.]  37 
So.    700. 

5.  Pleas  averring  that  application  provid- 
ed, ^"among  other  things,"  that  all  state- 
ments therein  were  true,  and  then  alleging 
false  statements  held  bad  in  failing  to  al- 
lege or  show  that  by  the  contract,  taken 
as  a  whole,  such  answers  w^ere  w^arranted  to 
be  true,  or  amounted  to  more  than  untrue 
representations  immaterial  to  the  risk,  and 
forming  no  inducement  to  the  making  of  the 
contract.  Provident  Sav.  Life  Assur.  Soc.  v. 
Pruett  [Ala.]  37  So.  700.  Where  insured 
stated  in  his  application  that  he  did  not 
have,  and  never  had  had,  a  disease  of  the 
liver,  and  the  evidence  showed  that  he  had 
had  it  but  had  been  permanently  cured  and 
was  in  good  health  when  policy  was  issued, 
held,  that  the  fact  that  the  court  instructed 
the  Jury  that  if  it  believed  the  evidence  it 
must  find  for  the  defendant  showed  that  the 
overruling  of  the  demurrers  to  the  pleas  was 
prejudicial  to  plaintiff  and  hence  court  prop- 
erly   granted    new   trial.     Id. 

6.  Misrepresentations  as  to  physical  con- 
dition do  not  operate  to  avoid  the  contract 
unless  they  are  such  as  to  deceive  the  in- 
surer in  regard  to  a  matter  material  to  the 
risk,  or  unless  they  are  warranted  as  true. 
Provident  Sav.  Life  Assur.  Soc.  v.  Pruett 
[Ala.]  37  So.  700.  False  and  fraudulent 
statements  as  to  matters  material  to  the 
risk,  or  the  fraudulent  suppression  of  any 
matter  of  fact  material  to  the  risk  made  in 
order  to  procure  the  policy,  avoid  the  insur- 
ance (German  American  Ins.  Co.  v.  Brown 
[Ark.]  87  S.  W.  135),  but  a  mere  omission  to 
state  that  the  stock  was  second  hand,  or 
that  it  was  bought  at  a  large  discount  does 
not,  in  the  absence  of  fraud  (Id.).  Instruc- 
tion approved.  Id.  False  and  fraudulent 
statements  as  to  the  value  of  the  property  to 
be  Insured,  made  In  order  to  procure  the  in- 
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companies,'  and  his  habits  as  to  the  use  of  intoxicants,"  are  regarded  as  material 
within  this  rule.  If  material  the  motive  of  the  insured  in  making  the  representation 
or  his  knowledge  of  the  facts  cannot  be  considered.^"  No  statement  can  be  a  misrep- 
resentation of  a  fact  if  it  was  not  made  with  reference  to  such  fact  but  with  refer- 
ence to  an  entirely  different  though  similar  one.^^  False  answers  to  specific  questions 
in  regard  to  matters  within  the  personal  laiowledge  of  the  insured  will  be  deemed 
fraudulent  -^^  but  erroneous  statements  as  to  mere  matters  of  opinion  will  not  avoid 
the  policy  if  made  in  good  faith. ^^ 

If  the  contract  is  entire  a  breach  of  a  condition  as  to  one  of  the  classes  of 
property  insured  avoids  the  whole  of  the  insurabce,^*  but  if  severable  a  breach  as  to 
one  class  does  not,  in  the  absence  of  fraud,  the  contravention  of  public  policy,  or  an 
increase  of  the  risk,  avoid  the  policy  as  to  other  classes  not  affected  thereby.^" 

Fire  inswance.^^ — Provisions  avoiding  the  policy  for  any  change  in  the  interest, 
title,  or  possession  of  the  property,^^  if  the  interest  of  the  insured  in  the  property  is 


surance,  avoid  the  policy.  Instruction  ap- 
proved. Id.  If  the  policy  was  obtained  by 
false  and  fraudulent  representations  and  no 
policy  would  have  been  issued  had  the  truth 
been  known,  no  contract  between  the  parties 
ever  existed.  American  Cent.  Ins.  Co.  v. 
Antram  [Miss.]  38  So.  626.  In  order  that 
false  representations  made  in  answer  to 
specific  questions  may  avoid  the  policy,  the 
insured  must  have  been  guilty  of  actual  or 
legal  fraud  in  making  them.  Logan  v.  Prov- 
ident Sav.  Life  Assur.  Soc.  [W.  Va.]  50  S.  E. 
629. 

7.  Peterson  v.  Manhattan  Life  Ins.  Co., 
115  111.  App.  421.  Answers  as  to  previous  ill- 
ness. Baldi  V.  Metropolitan  Life  Ins.  Co.,  24 
Pa.  Super.  Ct.  275.  "Where  deceased  stated 
he  never  had  had  heart  disease,  whereas  he 
had  been  treated  for  angina  pectoris.  Ron- 
dinello  v.  Metropolitan  Life  Ins.  Co.,  24  Pa. 
Super.  Ct.  293.  False  statement  that  appli- 
cant had  never  had  heart  disease  avoids 
policy,  even  though  she  did  not  have  it  at 
the  time  of  making  the  application.  Metro- 
politan Life  Ins.  Co.  v.  Moravec,  214  111.  186, 
73  N.  E.  415.  Instruction  on  the  theory  that 
assured  had  suffered  from  heart  disease  war- 
ranted  by   the    evidence.     Id. 

S.  Peterson  v.  Manhattan  Life  Ins.  Co., 
115   111.   App.   421. 

9.  Provident  Sav.  Life  Assur.  Soc.  v.  Dees, 
27  Ky.  L.  R.  670,  86  S.  W.  522.  Instructions 
held  erroneous.     Id. 

10.  North  British  Mercantile  Ins.  Co.  v. 
Union  Stockyards  Co.,  27  Ky.  L.  R.  862,  87 
S.   W.   285. 

11.  Statement  of  insured's  agent,  repeat- 
ed by  Insured  to  the  insurer  that  tenant  had 
removed  all  the  rags  from  the  premises 
when  he  had  in  fact  only  removed  those  in 
one  building,  held  not  a  misrepresentation 
where  the  agent  believed  that  such  building 
■was  the  only  one  covered  by  the  tenant's  lease. 
North  British  Mercantile  Ins.  Co.  v.  Union 
Stockyards  Co.,  27  Ky.  L.  R.  852,  87  S.  W. 
285. 

12.  Evidence  held  to  sustain  finding  that 
insured  was  not  guilty  of  fraudulent  repre- 
sentations as  to  his  health.  Logan  v.  Provi- 
dent Sav.  Life  Assur.  Soc.  [W.  Va.]  50  S.  E. 
529. 

13.  Misstatement  as  to  value,  Instruc- 
tion approved.  German  American  Ins.  Co.  v. 
Brown  [Ark.]  87  S.  "W.  135.  In  an  applica- 
tion for  fire  insurance,  statements  as  to  the 


age  and  value  of  the  buildings  are  expres- 
sions of  opinion,  not  warranties.  Home  Ins. 
Co.  of  New  York  v.  Overturf  [Ind.  App.]  74 
N.   E.    47. 

14.  Where  part  of  the  amount  Is  placed 
on  a  building  and  part  on  a  stock  of  mer- 
chandise therein,  and  policy  by  its  terms  be- 
comes void  either  for  breach  of  warranty  as 
to  taking,  preserving,  and  producing  inven- 
tories, or  of  condition  as  to  ownership  of 
ground  on  which  building  stands,  the  whole 
contract  is  avoided  though  there  is  only  one 
such  breach.  St.  Landry  Wholesale  Mer- 
cantile Co.  V.  New  Hampshire  Fire  Ins.  Co. 
[La.]    38  So.   87. 

15.  Fact  that  policy  covered  piano  not 
owned  by  insured  held  not  to  render  it  void 
as  to  other  property  on  the  ground  that  the 
interest  of  the  insured  was  not  truly  stat- 
ed, in  the  absence  of  all  proof  of  fraud.  Will 
be  presumed  to  have  been  a  mistake.  Her- 
zog  v.  Palatine  Ins.  Co.,  36  Wash.  611,  79  P. 
287.  The  fact  that  one  item  is  inserted  by 
mistake  of  the  parties  does  not  affect  the 
validity  of  the  contract  as  to  other  items  on 
the  ground  that  there  was  no  meeting  of  the 
minds   and  hence   no   contract.     Id. 

16.  See  4  C.  L.  181. 

17.  Grunauer  v.  Westchester  Fire  Ins.  Co. 
[N.  J.  Err.  &  App.]  62  A.  418.  The  period 
of  interest  in  the  insured  embraced  in  such 
conditions  is  from  the  beginning  to  the  ex- 
piration of  the  policy.  Id.  Conditions 
against  alienation  are  ordinarily  construed 
as  intended  to  provide  only  against  changes 
in  ownership  which  might  supply  a  motive 
to  destroy  the  property  or  which  would 
weaken  the  interest  of  the  insured  in  pro- 
tecting it,  and  hence  dealings  with  the  prop- 
erty not  calculated  to  produce  such  an  ef- 
fect do  not  avoid  the  policy.  Schloss  v. 
Westchester  Fire  Ins.  Co.  [Ala.]  37  So.  701. 
Word  "interest"  is  not  used  in  sense  of  In- 
surable interest,  and  policy  is  not  necessar- 
ily rendered  void  merely  because  there  is  a 
change  in  the  insurable  interest  of  the  in- 
sured, or  because  a  third  person  acquires  such 
an  interest.  Moseley  v.  Northwestern  Nat. 
Ins.  Co.,  109  Mo.  App.  464,  84  S.  W.  1000. 

Held  to  avoid  policy:  Execution  of  an 
agreement  to  convey  accompanied  by  the 
putting  of  the  purchaser  in  possession  of  the 
premises.  Grunauer  v.  Westchester  Fire 
Ins.  Co.  [N.  J.  Err.  &  App.]  62  A.  418.  A 
contract   for   conveyance   of  land  at   the   ex- 
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not  truly  stated/'  or  is  other  than  unconditional  and  sole  ownership/'  or  for  the 
concealment  or  misrepresentation  of  insured's  interest  in  the  property,  or  of  facts 
material  to  the  risk/"  or  if  the  insured  property  is  sold/^  or  removed,^  or  for  the 


piratlon  of  a  year,  giving  the  purchaser  pos- 
session meanwhile,  though  as  a  tenant  of  the 
vendor  without  rent,  since  it  makes  the  pur- 
chaser the  equitable  owner  in  fee.  Brighton 
Beach  Racing  Ass'n  v.  Home  Ins.  Co.,  93  N. 
Y.  S.  654.  Transfer  from  father  to  son, 
merely  to  clear  up  the  title  preliminary  to 
another  intended  transfer.  Rosenstein  v. 
Traders'  Ins.  Co.,  102  App.  Div.  147,  92  N.  T. 
S.  326.  Trust  deed,  when  executed  to  pay 
off  Incumbrances,  the  residue  to  go  to  the 
owner.  Ohio  Farmers'  Ins.  Co.  v.  Black,  6 
Ohio  C.   C.    (N.  S.)   132. 

Held  not  to  avoid  policy:  A  sale  made 
without  any  change  of  possession  and  at- 
tended Immediately  by  a  resale  of  the  prop- 
erty, leaving  the  insured  at  the  end  of  the 
transaction  with  the  same  title  and  interest 
as  at  the  beginning  does  not  prejudice  de- 
fendant in  respect  of  the  risk,  nor  amount 
to  a  change  of  title,  interest,  or  possession 
within  the  meaning  of  a  clause  avoiding  the 
policy  for  such  a  change  or  one  requiring  a 
statement  of  such  change  to  be  given  within 
60  days  after  the  fire.  Schloss  v.  "West- 
chester Fire  Ins.  Co.  [Ala.]  37  So.  701. 
Agreement  to  sell  conditioned  on  the  ven- 
dee being  able  to  raise  a  certain  sum  on 
the  property,  and  the  execution  of  a  contract 
and  deed  to  enable  him  to  do  so,  which  were 
placed  in  the  hands  of  brokers  with  instruc- 
tions not  to  deliver  the  same  without  the 
vendor's  permission,  even  though  sale  was 
completed  long  after  the  fire.  Swank  v. 
Farmers'  Ins.  Co.,  128  Iowa,  547,  102  N.  "W. 
429.  Contract  of  sale  not  enforceable  under 
the  statute  of  frauds,  as  where  agent  hav- 
ing merely  verbal  authority  makes  verbal 
contract  of  sale,  and  gives  a  receipt  for  a 
part  of  the  purchase  price,  the  balance  to  be 
paid  if  title  proves  good,  and  owner  gives 
deed  to  agent  to  deliver  on  payment  of  bal- 
ance of  purchase  price.  Moseley  v.  North- 
western Nat.  Ins.  Co.,  109  Mo.  App.  464,  84 
S.  W.  1000.  Fact  that  vendee  could  have 
charged  land  with  a  lien  for  what  he  had 
paid  does  not  work  a  change  of  interest, 
at  least  where  he  makes  no  attempt  to  do 
so.     Id. 

18.  Dalton  v.  Germania  Fire  Ins.  Co. 
[Iowa]  102  N.  W.  127.  Statement  of  insur- 
ed that  his  interest  was  that  of  mortgagee 
held  true,  though  mortgage,  which  ran  to 
him  personally,  was  given  to  secure  loan  of 
money  belonging  to  a  bank  of  which  he  was 
president.  Dalton  v.  Milwaukee  Mechanics' 
Ins.  Co.,  126  Iowa,  377,  102  N.  W.  120.  Where 
insured  had  purchased  certain  realty  and 
personalty  for  a  lump  sum,  and  a  deed  there- 
for was  placed  in  escrow  to  be  delivered  on 
payment  of  the  balance,  but  at  the  time  of 
taking  out  the  policy  a  part  had  not  been 
paid,  the  vendee  claiming  that  the  title  to  a 
part  of  the  property  had  not  been  perfected 
and  that  the  amount  paid  was  the  reasonable 
value  of  the  remaining  property,  helij,  that 
a  statement  that  there  was  no  incumbrance 
on  the  property  was  false  and  rendered  the 
policy  void.  Fire  Ass'n  of  Philadelphia  v. 
American  Cement  Plaster  Co,  [Tex.  Civ.  App.] 
84  S.  W.  1115.     In  absence  of  proof  as  to  the 


value  of  the  personalty  It  could  not  be  pre- 
sumed that  the  amount  remaining  unpaid 
represented  its  value,  and  hence  there  was 
no  Incumbrance  on  the  realty.  Id.  Held  im- 
material that  the  vice-president  of  the  in- 
sured refused  to  sign  the  application  person- 
ally because  of  these  statements,  where  he 
knew  that  the  companies  would  not  issue  the 
policies  without  a  written  application,  and 
permitted  the  broker  to  prepare  and  for- 
ward it.  Id.  Held  immaterial  whether  per- 
son signing  application  had  authority  to  do 
so  in  the  first  place,  since  insured  ratified 
his  acts  by  seeking  to  recover  on  the  poli- 
cies.    Id. 

19.  Such  a  provision  Is  material,  valid, 
and  binding.  Insurance  Co.  of  North  Ameri- 
ca V.  Brlckson  [Fla.]  39  So.  495.  A  breach  of 
such  an  express  condition  prevents  recovery, 
even  though  the  insured  made  no  represen- 
tations in  regard  to  the  matter  or  any  fraud- 
ulent concealment  of  the  facts,  and  no  writ- 
ten application.  Policy  held  void.  St.  Lan- 
dry Wholesale  Mecantile  Co.  v.  New  Hamp- 
shire Fire  Ins.  Co.  [La.]  38  So.  87.  Breach 
renders  contract  voidable  merely  and  not  ab- 
solutely void.  Glens  Falls  Ins.  Co.  v.  Mi- 
chael  [Ind.]    74  N.  E.   964. 

Held  to  avoid  policy:  A  bond  for  title  or 
contract  for  sale,  entered  into  before  the 
taking  out  of  the  policy,  which  renders  the 
vendor  no  longer  an  unconditional  owner 
but  converts  him  into  a  trustee  holding  the 
legal  title  in  trust  for  the  vendee  as  security 
for  the  purchase  price.  Insurance  Co.  of 
North  America  v.  Erickson  [Fla.]  39  So.  495. 
Proof  that  fixtures  put  in  leased  building  by 
Insured  were  property  of  lessor  under  the 
lease.  Prussian  National  Ins.  Co.  v.  Empire 
Catering  Co.,   113  111.  App.   67. 

Held  not  to  avoid  policy:  -  Requirement  sat- 
isfied where  he  is  equitable  owner  though  he 
holds  title  jointly  with  his  wife.  Instruction 
held  warranted  by  the  evidence.  Mallery  v. 
Frye,  21  App.  D.  C.  105.  The  interest  of  a 
purchaser  of  property,  which  he  has  un- 
qualifiedly agreed  to  buy  and  the  vendor  haa 
absolutely  contracted  to  sell  upon  definite 
terms  is  sole  and  unconditional  ownership. 
Insurance  Co.  of  North  America  v.  Erickson 
[Fla.]  39  So.  495.  Contract  to  sell,  which  has 
not  been  performed  at  the  time  of  the  fire, 
particularly  where  it  is  provided  that  title 
and  possession  shall  remain  in  the  vendor. 
National  Fire  Ins.  Co.  v.  Three  States  Lum- 
ber Co.,  217  111.  115,  75  N.  B.  450.  Proof  that 
plaintiff  purchased  a  part  of  the  destroyed 
goods  under  a  contract  providing  that  title 
should  remain  in  the  seller  until  they  were 
paid  for,  since  it  does  not  of  itself  negative 
an  absolute  sale.  Johnson  v.  Farmers'  Ins. 
Co.,  126  Iowa,  565,  102  N.  W.  502.  Evidence 
insuflScient  to  show  breach.     Id. 

20.  A  fact  not  actually  known  to  him 
cannot  be  concealed,  but  it  may  be  misrepre- 
sented. North  British  Mercantile  Ins.  Co. 
V.  Union  Stock  Yards  Co.,  27  Ky.  L.  R.  852, 
87  S.  W.  285.  A  trustee  of  an  express  or  im- 
plied trust  may  effect  insurance  in  his  own 
name  for  the  benefit  of  the  equitable  owner, 
and   though  the  beneficiary  be  not  disclosed 
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giving  of  a  chattel  mortgage  on  personalty,^^  or  for  any  increase  of  the  hazard,^* 
or  for  keeping  certain  explosive  or  inflammable  substances  on  the  premises/^^ 
or  if  the  insured  has  or  procures  any  other  insurance  on  any  of  the  property ,^^  or 
for  allowing  the  premises  to  remain  vacant  and  unoccupied/^  without  the  company's 


such  policy  is  not  void  for  concealment  or 
misrepresentation  of  material  facts  relating- 
to  tile  risk  or  insured's  interest.  Hartford 
Fire  Ins.  Co.  v.  McClain,  27  Ky.  L.  R.  461,  85 
S.  W._  699.  Policy  in  seller's  name  procured 
by  one  buying  a  stock  of  merchandise  under 
an  agreement  that  the  business  should  be 
conducted  in  the  name  of  the  seller  who 
should  hold  the  assets  to  indemnify  himself 
against  debts  incurred  by  the  buyer,  held 
valid  though  name  of  buyer  was  not  dis- 
closed to  the  insurer,  where  it  appeared  that 
the  latter  knew  that  the  buyer  actually  at- 
tended to  the  store.  Insurance  will  be  held 
to  be  for  benefit  of  the  buyer  to  the  extent 
that  the  property  exceeds  the  seller's  liability 
for  goods  bought  in  his  name.     Id. 

21.  A  condition  rendering  the  policy  void 
In  case  of  a  contract  of  "sale  or  to  sell"  re- 
quires that  the  contract  be  a  valid  and  en- 
forceable one.  Swank  v.  Farmers'  Ins.  Co., 
126  Iowa,  547,  102  N.  W.  429.  Not  violated 
by  agreement  to  sell  conditioned  on  the  ven- 
dee being  able  to  raise  a  certain  sum  on  the 
property,  and  the  execution  of  a  contract  and 
deed  to '  enable  him  to  do  so  which  were 
placed  in  the  hands  of  brokers  with  instruc- 
tions not  to  deliver  the  same  without  the 
vendor's  permission.  Id.  Fact  that  sale 
was  completed  long  after  the  flre  is  imma- 
terial. Id.  The  sale  must  be  such  as  passed 
title  to  the  property.  International  Wood 
Co.  v.  National  Assur.  Co.,  99  Me.  415,  59  A. 
644.  Policy  on  personalty  not  avoided  by 
sale  by  receiver  under  order  of  court,  where 
sale  was  never  completed  in  accordance  with 
the  order  of  confirmation,  and  the  sale  was 
thereafter  annulled  and  money  returned  to 
the  purchaser.     Id. 

23.  Under  the  Ohio  standard  policy. 
Walsh  &  Co.  V.  Queen  Ins.  Co.,  6  Ohio  C.  C. 
(N.  S.)  1.  Promise  of  agent  to  make  entries 
consenting  to  removal  of  goods  "without  avail 
to  the  insured  where  the  entries  were  not  in 
fact  made.  -  Walsh  &  Co.  v.  Queen  Ins.  Co.,  6 
Ohio  C.  C.  (N.  S.)  1. 

23.  Giving  of  chattel  mortgage  without 
the  consent  of  the  company  indorsed  on  the 
policy  held  to  terminate  insurance  and  pre- 
vent recovery  on  policy  by  the  insured  or  his 
appointee.  Atlas  Reduction  Co.  v.  New  Zea- 
land Ins.  Co.   [C.  C.  A.]  138  F.  497. 

24.  Evidence  held  sufficient  to  support 
finding  that  risk  was  not  increased  by  the 
construction  of  an  asbestos  roof.  Greenwich 
Ins.  Co.  V.  State  [Ark.]  84  S.  W.  1025.  Or- 
dinarily vacancy  Is  not  such  an  increase  of 
risk  as  will  avoid  a  policy  without  express 
agreement  to  that  effect.  Ohio  Farmers'  Ins. 
Co.  V.  Vogel  tind.  App.]  73  N.  B.  612.  Pres- 
ence of  small  quantity  of  rags  on  the  prem- 
ises does  not  increase  hazard  as  a  matter  of 
law,  but  hazard  caused  by  their  presence 
necessarily  depends  on  their  quantity.  North 
British  Mercantile  Ins.  Co.  v.  Union  Stock- 
yards Co.,  27  Ky.  L.  R.  852,  87  S.  W.  285.  Un- 
der a  policy  providing  that  it  shall  be  void 
If  the  hazard  is  increased,  any  such  Increase 
suspends  the  insurance  while  the  forbidden 
condition  continues  to  exist,  and  relieves  the 


insurer  from  liability  for  a  loss  occurring 
during  that  time,  but  if  the  original  condi- 
tion is  restored-  before  loss  and  during  the 
term  covered  by  the  policy,  the  liability  of 
the  insurer  is  also  restored,  at  least  where 
the  insurer  has  retained  the  premium  with- 
out complaint.     Id. 

Effect  of  Increase  by  tenants  or  trespass- 
ers: Under  a  policy  providing  that  it  shall 
be  void  if  the  hazard  is  increased  by  any 
means  within  the  control  or  knowledge  of 
the  insured,  it  is  not  avoided  by  the  misuse 
of  the  premises  by  a  tenant  in  a  manner  in- 
creasing the  hazard  of  w^hich  the  insured 
has  no  knowledge.  North  British  Mercan- 
tile Ins.  Co.  V.  Union  Stockyards  Co.,  27  Ky. 
L.  R.  862,  87  S.  W.  285.  The  knowledge  of 
an  agent  of  one  of  the  officers  of  the  insured 
that  a  tenant  has  stored  rags  in  the  other 
buildings  is  not  the  knowledge  of  the  in- 
sured. Id.  Nor  is  it  avoided  by  the  acts  of 
a  trespasser  of  which  the  insured  has  no 
knowledge.  Not  by  failure  of  tenant  to  re- 
move rags  on  termination  of  lease,  or  by  his 
storing  loose  rags  on  the  premises  which  he 
had  no  right  to  do.     Id. 

24a.  Provision  avoiding  policy  If  benzine 
is  kept  on  the  premises  refers  to  Its  habitual 
use  only,  and  presence  of  small  quantity  for 
use  in  cleaning  metals  does  not  prevent  re- 
covery. Instruction  erroneous.  Szymkus  v. 
Eureka  F.  &  M.  Ins.  Co.,  114  IlL  App.  401. 

25.     See,  also,   §   17,  post. 

ProTislons  as  to  application  tor  additional 
Insurance:  Condition  requiring  application 
for  permit  for  additional  insurance  to  be 
made,  and  to  be  filed  with  company,  and 
permit  to  be  indorsed  on  policy  Is  reasonable 
and  valid,  and  must  be  substantially  com- 
plied with.  Monk  v.  Penn  Tp.  Mut.  Fire 
Ins.  Ass'n,  27  Pa.  Super.  Ct.  449.  Statement 
by  Insured  to  secretary  of  company  on  street 
car  that  he  had  taken  additional  insurance 
held  not  sufficient  compliance,  where  he  fail- 
ed to  send  policy  to  office  for  indorsement, 
as  the  agent  told  him  to  do.     Id. 

Held  not  to  avoid  policy:  Failure  to  stats 
that  the  applicant  has  insurance  on  other 
property  not  covered  by  defendant's  policy. 
Home  Ins.  Co.  of  New  York  v.  Overturf  [Ind. 
App.]  74  N.  E.  47.  Evidence  Insufficient  to 
show  existence  of  other  insurance  covering 
the  property  destroyed.  Brunswick-Balke- 
CoUender  Co.  v.  Northern  Assur.  Co.  [Mich.] 
12  Det.  Leg.  N.  610,  105  N.  W.  76.  Where  two 
policies  for  $3,000  each  and  one  for  $2,000 
were  renewed  by  the  agent,  but  the  Insured 
told  him  to  reduce  the  insurance  to  $6,000 
and  he  destroyed  the  $2,000  one,  there  was  no 
overinsurance  by  the  writing  of  the  latter 
policy,  in  violation  of  the  provisions  of  other 
policies  as  to  concurrent  insurance.  Dalton 
V.  Germania  Fire  Ins.  Co.  [Iowa]  102  N  W. 
127. 

Policy  held  avoided.  Heyl  v.  Aetna  Ins. 
Co.  [Ala.]  38  So.  118;  Lake  Superior  Produce 
&  Cold  Storage  Co.  v.  Concordia  Fire  Ins 
Co.  [Minn.]  104  N.  W.  560.  Provision  of  pol- 
'cy  on  stock  of  goods  covering  "farm  imple- 
„o„+o  ..     prohibiting     additional     Insurance,' 
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consent,  are  valid  and  binding  on  the  insured,  and  any  violation  thereof  will  ordin- 
arily prevent  a  recovery  in  case  of  loss.  The  same  is  true  of  provisions  requiring 
the  insured  to  take  inventories^'  and  keep  books,^*  and  to  preserve  them  in  an  iron 


held  violated  by  taking  out  policy  covering 
"mowing  tnachines  and  binders,"  though  the 
latter  implements  were  purchased  after  the 
first  policy  was  taken  out,  since  they  were 
protected  by  it.  Johnson  v.  Farmers'  Ins. 
Co.,  126  Iowa,  565,  102  N.  W.  502.  Offered 
answer  held  to  show  violation  of  such  pro- 
vision which,  if  proved,  would  avoid  the 
policy.  Home  Ins.  Co.  v.  Overturf  [Ind.  App.] 
74  N.  E.  47. 

2«.  Ohio  Farmers'  Ins.  Co.  v.  Vogel  [Ind. 
App.]  73  N.  B.  612;  Id.,  75  N.  E.  849.  Maine 
standard  flre  policy  (Laws  1895,  p.  14,  c.  18) 
becomes  void  if  the  premises  become  vacant 
by  the  removal  of  the  owner  or  occupant, 
and  so  remain  for  more  than  thirty  days 
without  the  written  or  printed  consent  of 
the  company,  irrespective  of  whether  the 
risk  is  thereby  materially  Increased  or  not. 
Knowlton  v.  Patrons'  Androscoggin  Mut. 
Fire  Ins.  Co.  [Me.)  62  A.  289.  Rev.  St.  1883, 
c.  49,  §  20,  providing  that  change  in  occupa- 
tion of  the  property  shall  not  affect  the  pol- 
icy unless  It  materially  increases  the  risk, 
held  repealed  by  §  S  of  the  act  of  1895,  re- 
pealing all  provisions  of  law  Inconsistent 
with  the  standard  policy  thereby  adopted. 
Id.  Violation  of  provision  of  rider  attached 
to  policy,  as  authorized  by  Bev.  St.  c.  49,  §  4, 
that  policy  should  be  rendered  void  for  va- 
cancy or  nonoccupancy  continued  for  more 
than  ten  days,  held  to  avoid  policy.  Knowl- 
ton V.  Patrons'  Androscoggin  Mut.  P.  Ins. 
Co.      [Me.]   62  A.  289. 

.  Meaning  of  **vacaiit  and  unoccupied": 
Dwelling  house  becomes  vacant  and  unoccu- 
pied when  it  ceases  to  be  used  as  a  place  of 
human  habitation  or  for  living  purposes. 
Ohio  Farmers'  Ins.  Co.  v.  Vogel  [Ind.  App.] 
73  N.  E.  612;  Id.,  75  N.  B.  849.  The  extent  of 
the  time  of  the  vacancy  is  not  of  the  essence 
of  the  contract.  Ohio  Farmers'  Ins.  Co.  v. 
Vogel  [Ind.  App.]  75  N.  B.  849;  Id.,  73  N.  B. 
612.  Nor  is  it  material  that  insured  did  not 
know  that  house,  which  was  occupied  by  a 
tenant,  had  become  vacant,  since  he  as- 
sumes risk  of  tenant  moving  out.  Id.  Farm 
buildings  held  to  have  become  "personally 
unoccupied"  where  plaintiff's  tenant  had 
moved  his  family  to  town,  though  he  contin- 
ued to  pay  rent  therefor,  left  his  cattle  and 
some  of  his  furniture  there,  and  worked  on 
the  farm  pleasant  days,  and  intended  to  re- 
turn there  with  his  family  In  about  two 
months.  Knowlton  v.  Patrons'  Androscog- 
gin Mut.   Fire   Ins.   Co.    [Me.]    62  A.   289. 

Effect  of  re-occupancy:  Fact  that  prem- 
ises are  reoccupied  after  they  have  been  va- 
cant for  the  specified  period  does  not  prevent 
forfeiture.  Hardlman  v.  Fire  Ass'n  [Pa.]  61 
A.   990. 

5S7.  Is  warranty  and  compliance  is  a  con- 
dition precedent  to  recovery.  Prudential  Fire 
Ins.  Co.  V.  Alley  [Va.]  51  S.  E.  812.  Under  a 
provision  that  the  insured  must  take  an  in- 
ventory at  least  once  a  year  during  the  life 
of  the  policy,  he  has  a  year  from  the  date 
of  the  policy  in  which  to  take  It,  though  the 
policy  only  runs  for  one  year.  Tucker  v. 
Colonial  Fire  Ins.  Co.  [W.  Va.]  51  S.  E.  86. 
Inventorv  held  sufficient.  Prudential  Fire  Ins. 
Co   V.  Alley  [Va,]  51  S.  B.  812.     Where  mere- 


ly a  rough  inventory  had  been  taken  in  pen- 
nl  and  on  tablets  subject  to  revision  before 
■jeing  copied  in  ink  it  was  not  such  a  "com- 
plete" inventory  as  was  required  to  be  kept 
in  an  iron  safe,  and  its  destruction  by  fire 
before  the  end  of  the  time  given  the  Insured 
in  which  to  prepare  a  complete  inventory 
and  the  consequent  failure  to  produce  it  did 
not  avoid  the  policy.  St.  Landry  Wholesale 
Mercantile  Co.  v.  Teutonia  Ins.  Co.,  113  La. 
1053,  37  So.  967.  Warranty  that  insured 
would  take,  preserve  and  produce  inventory 
held  not  complied  with  where  the  inventory 
was  not  taken  within  the  time  specified  and 
was  not  preserved  or  produced,  though  it 
was  alleged,  after  the  loss,  that  an  inventory 
approximately  correct  could  be  made  from 
the  books.  St.  Landry  Wholesale  Mercantile 
Co.  V.  New  Hampshire  Fire  Ins.  Co.  [La.]  38 
So.  87.  Condition  that  inventories  should 
be  taken  once  a  year  held  not  to  require  each 
inventory  to  be  taken  exactly  12  months  af- 
ter the  preceding  one,  and  it  was  sufficient 
where  inventories  were  taken  In  April,  1901, 
and  February,  1902,  and  the  flre  occurred 
June  21,  1903.  Newton  v.  Theresa  Village 
Mut.  Fire  Ins.  Co.   [Wis.]  104  N.  W.  107. 

28.  Is  warranty,  and  compliance  there- 
with is  a  condition  precedent  to  recovery. 
Prudential  Fire  Ins.  Co.  v.  Alley  [Va.]  51  S. 
E.  812;  Tucker  v.  Colonial  Fire  Ins.  Co.  [W. 
Va.]  51  S.  E.  86.  A  requirement  that  the  in- 
sured shall  keep  books  of  account  correctly 
detailing  purchases  and  sales  is  complied 
with  by  keeping  such  books  as  will  fairly 
show  to  a  man  of  ordinary  intelligence  all 
purchases  and  sales.  Evidence  held  to  show 
substantial  compliance.  Id.  There  is  a  sub- 
stantial compliance  where  the  record  of 
sales  and  purchases  is  so  kept  as  of  Itself  to 
show  the  business  transacted,  or  where  it 
does  so  when  the  entries  are  explained. 
North  British  &  Mercantile  Ins.  Co.  v.  Ed- 
mundson  [Va.]  52  S.  E.  350.  Entry  of  all 
sales,  there  being  no  purchases,  in  a  com- 
mon manilla  book,  which  contained  inven- 
tory and  which  was  produced  after  the  fire, 
held  sufficient,  failure  to  keep  ledger  which 
contained  nothing  essential  to  an  under- 
standing of  plaintiff's  business  in  safe  being 
immaterial.  Instructions  approved.  Id.  Is 
sufficient  If  with  the  assistance  of  those  who 
kept  them  or  understood  the  system,  the 
amount  of  purchases  and  sales  can  be  ascer- 
tained and  cash  transactions  distinguished 
from  credit  transactions.  Books  held  sufficient. 
Prudential  Fire  Ins.  Co.  v.  Alley  [Va.]  51  S. 
E.  812.  Evidence  held  to  justify  finding  that 
books  were  such  as  were  contemplated  by 
the  contract.  Greenwich  Ins.  Co.  v.  State 
[Ark.]  84  S.  W.  1025.  Under  provision  that 
insured  shall  make  an  inventory  "within 
thirty  days  after  the  date  of  the  policy,"  and 
shall  keep  a  set  of  books  presenting  a  com- 
plete record  of  business  transacted  "from  the 
date  of  the  inventory,"  held,  that  the  in- 
sured had  30  days  in  which  to  take  the  in- 
ventory and  was  not  required  to  commence 
keeping  books  until  it  was  taken,  so  that 
failure  to  keep  books  did  not  prevent  recovery 
where  flre  occurred  within  30  days  and  no 
iavcntory  had  been  taken.     Bray  v.  Virginia 
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safe,^"  and  after  the  fire  to  produce  all  books,  bills,  accounts  and  the  like  for  ex- 
amination as  often  as  may  be  required.^"  There  is  no  implied  condition  against 
the  removal  of  the  goods.'^  If  the  last  inventory  is  actually  produced  the  fact 
that  it  was  not  in  the  safe  at  the  time  of  the  fire  as_  required  by  the  policy  is  im- 
material.^^ 

Life  and  accident  insurance.^^—A  provision  that  the  policy  shall  be  void  if 
at  the  time  of  its  issue  there  is  any  industrial  policy  in  force,  issued  by  the  same 
company  upon  the  life  of  the  insured,  unless  indorsed  with  the  company's  consent, 
is  reasonable  and  binding  unless  waived.^* 

Where  the  policy  provides  that  it  shall  not  take  effect  if  at  its  date  the  insured. 
is  not  in  sound  health,  the  actual  condition  of  his  health  at  that  time  and  not  his 
knowledge  thereof  controls.^'     A  warranty  or  representation  as  to  the  condition  of 


Fire  &  Marine  Ins.  Co.  [N.  C]  51  S.  B.  922. 
Obligation  to  keep  books  held  not  to  arise 
until  after  the  taking  of  the  inventory. 
Richard  v.  Springfield  Fire  &  Marine  Ins.  Co. 
[La.]  38  So.  563.  Provision  requiring  insured 
to  keep  and  preserve  set  of  books  clearly  and 
plainly  presenting  a  complete  record  of  all 
business  transacted,  including  all  purchases 
and  sales  for  cash  or  credit,  does  not  require 
the  preservation  of  all  books  used,  and  is 
not  violated  because  ledger  does  not  itemize 
credit  sales.  Scottish-Union  &  National  Ins. 
Co.  V.  Andrews  [Tex.  Civ.  App.]  13  Tex.  Ct. 
Rep.  667,  89  S.  "W.  419.  Held,  that  evidence 
admitted  of  no  other  conclusion  than  that 
there  was  a  substantial  compliance,  and 
hence  there  was  no  error  in  failing  to  sub- 
mit such  issue  to  the  jury.     Id. 

29.  Is  a  warranty  and  compliance  there- 
with is  a  condition  precedent  to  the  right  to 
recover  on  the  policy.  Prudential  Fire  Ins. 
Co.  V.  Alley  [Va.]  51  S.  E.  812.  The  parties 
may,  in  order  to  preserve  exact  evidence  of 
the  extent  of  the  loss,  contract  that  the 
books  of  account  and  inventory  of  the  in- 
sured shall  be  kept  in  an  iron  safe.  Con- 
tracts for  preservation  of  testimony  are  val- 
id. King  V.  Concordia  Fire  Ins  Co.  [Mich.] 
12  Det.  Leg.  N.  160,  103  N.  W.  616,  citing 
Phoenix  Ins.  Co.  v.  Angel,  18  Ky.  L.  R.  1034, 
38  S.  W.  1067,  as  holding  to  the  contrary. 
Provision  requiring  insured  to  keep  his 
books  and  inventory  in  an  iron  safe  at  night 
"or  at  some  other  place  secure  against  fire 
in  another  building"  does  not  require  that 
the  other  building  be  safer  than  the  one  in- 
sured, but  merely  that  the  books  be  kept  in 
a  building  not  exposed  to  the  hazard  of  the 
fire  which  might  endanger  the  property  in- 
sured. Id.  Under  policy  providing  that  in- 
sured shall  keep  books,  take  an  inventory, 
"and  shall  keep  said  books  and  a  copy  of 
their  last  inventory  in  an  iron  safe  at  night, 
or  at  some  place  secure  against  fire  in  an- 
other building,  otherwise  this  policy  shall  be 
void,"  the  failure  to  keep  the  books  and  in- 
ventory .  in  a  safe  or  in  another  building 
avoids  the  policy.  Not  necessary  that  there 
be  both  a  failure  to  keep  books  at  all  and  a 
failure  to  keep  them  in  such  a  place.  Id.  A 
provision  requiring  insured  to  keep  his 
books  in  an  iron  safe  "during  the  hours  said 
store  is  not  open  for  business"  does  not  re- 
quire him  to  place  them  in  the  safe  during 
a  temporary  absence  from  his  drug  store  as 
a  physician,  before  his  usual  closing  time. 
Major  V.  Insurance  Co.  of  North  America 
[Mo.  App.]   86   S.  W.   883. 


30.  Provision  requiring  insured,  as  often 
as  required,  to  produce  his  books,  etc.,  for 
examination  at  such  reasonable  place  as  may 
be  designated,  and  that  no  action  may  be 
maintained  on  the  policy  until  such  require- 
ment is  complied  with  is  a  promissory  war- 
ranty and  compliance  is  a  condition  prece- 
dent to  recovery.  Tucker  v.  Colonial  Fire 
Ins.  Co.  [W.  Va.]  51  S.  B.  86.  Means  a  rea- 
sonable place  in  the  locality  or  town  where 
the  insured  property  was  situated,  in  the  ab- 
sence of  conditions  rendering  such  place  un- 
reasonable. City  140  miles  from  place  where 
property  was  situated  held  not  a  reasonable 
place,  and  insured  was  not  chargeable  with 
a  breach  for  failure  to  produce  them  there. 
Id.  It  is  incumbent  on  the  company  both  to 
request  the  information  and  to  designate  the 
place  where  it  shall  be  produced.  Seibel  v. 
Firemen's  Ins.  Co.  [Pa.]  62  A.  101,  afg.  24  Pa. 
Super.  Ct.  154.  Failure  to  produce  books  held 
no  defense  where  no  place  was  designated, 
and  insurer's  principal  office  was  outside  the 
state.  Id.  When  contained  in  a  policy  on 
household  goods  imposes  no  obligation  on 
the  insured  with  respect  to  the  property  cov- 
ered by  the  policy.  Traders'  Ins.  Co.  v. 
Letcher   [Ala,]   39  So.   271. 

31.  In  the  absence  of  a  provision  to  the 
contrary  in  the  policy  the  company  is  not 
relieved  from  liability  by  reason  of  the  fact 
that  defendant  removed  a  part  of  his  stock 
of  goods  before  the  fire  otherwise  than  in 
the  usual  course  of  selling  them.  Instruction 
that  such  removal  would  be  fraud  held  error, 
where  only  provision  in  policy  is  that  com- 
pany shall  not  be  liable  beyond  three-fourths 
of  the  cash  value  of  personal  property  at  the 
time  any  loss  or  damage  occurs.  Beavers  V. 
Security  Mut;  Ins.  Co.   [Ark.]   90  S.  "W.  13. 

32.  Bvidence  held  sufficient  to  show  that 
the  inventory  produced  was  the  last  one. 
Newton  v.  Theresa  Village  Mut.  Fire  Ins.  Co. 
[Wis.]   104  N.  W.   107. 

33.  See    4   C.    L.    184. 

34.  In  view  of  the  circumstances  under 
which  the  company  conducted  its  business. 
Hood  V.  Prudential  Ins.  Co.,  26  Pa.  Super  Ct 
527. 

sr,.  Where  the  policy  was  dated  July  1 
and  insured  died  September  23  of  hemor- 
rhage induced  by  cancer,  and  there  was  ex- 
pert evidence  to  the  effect  that  he  could  not 
have  been  in  good  health  at  the  time  of  the 
delivery  of  the  policy,  it  was  error  not  to 
instruct  the  jury  that  if  he  was  not  in  good 
health  then,  the  policy  never  became  effect- 
ive, irrespective  of  whether  he  knew  it  or  not 
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health  goes  only  to  the  extent  of  an  honest  and  true  statement  of  the  applicant's 
belief.^'' 

Questions  propounded  to  an  applicant  in  relation  to  illnesses  and  injuries 
should,  if  possible,  be  interpreted  as  referring  only  to  such  as  would  affect  the  risk  to 
be  assumed,^'  and  it  is  sufficient  if  the  answers  are  substantially  true.^^  The  terms 
"sickness"  and  "disease"  as  used  in  the  application  do  not  include  trifling  and 
temporary  illnesses  which  readily  yield  to  treatment  and  leave  no  permanent  physical 
injury  or  disorder  calculated  or  having  a  tendency  to  shorten  life,^^  but  only  such 
serious  illnesses  as  impair  the  constitution  or  leave  some  chronic  or  organic  effect.*" 
So,  too,  in  order  that  a  failure  to  disclose  attendance  l)y  a  physician  may  be  held  as 
a  matter  of  law  to  be  a  breach  of  warranty,  it  must  appear  that  such  attendance  was 
for  a  substantial  disorder  and  not  for  a  mere  functional  or  temporary  indisposition.*^ 

Warranties  that  the  insured  does  not  use  intoxicating  liquors  mean  that  he  does 
not  do  so  as  a  habit,  practice,  or  custom,  and  are  not  broken  by  an  occasional  use.*- 

Aceident  policies  frequently  provide  for  double  payments  in  case  the  insured 
is  injured  while  riding  on  a  public  conveyance.*' 

"Voluntary  exposure  to  unnecessary  danger"  means  the  insured  must  have 
consciously  and  of  his  own  volition  encountered  a  risk  of  injury  which  he  need  not 
have  incurred  in  the  performance  of  his  duties  with  reasonable  prudence.**  The 
words  "unnecessary  danger"  signify  that  the  danger  meant  is  one  not  incident  to 
the  duty  or  avocation  of  insured;  and  the  words  "voluntary  exposure"  signify  that 


Carmichael   v.   John  Hancock  Mut.   Life  Ins. 
Co.,  95  N.  Y.  S.   587. 

36.  Metropolitan  Life  Ins.  Co.  v.  Moravec, 
116  111.  App.  271.  In  the  absence  of  evidence 
that  insured's  attention  was  called  to  them 
unanswered  statements  in  the  application 
held  not  to  constitute  such  a  warranty  as 
will  defeat  recovery  upon  a  policy,  though 
policy  provided  that  when  there  was  no  an- 
swer it  was  agreed  that  warranty  was  true 
without   exception.     Id. 

37.  Unless  they  are  in  words  which  ex- 
clude such  interpretation.  Trenton  v.  North 
American  Ace.  Ins.  Co.  [Tex.  Civ.  App.]  13 
Tex.  Ct.  Hep.  781,  89  S.  W.  276.  Warranties 
that  insured  had  not  been  afflicted  with  cer- 
tain diseases,  "injuries  or  wounds,"  nor  suf- 
fered the  loss  of  certain  members,  been  rup- 
tured or   "otherwise  injured."     Id. 

3S.  "Evidence  held  to  sustain  finding  that 
insured  was  not  guilty  of  fraudulent  repre- 
sentations. Logan  V.  Provident  Sav.  Life 
Assur.  See.   [W.  Va.]  50  S.  E.  529. 

39.  Not  headache,  indigestion,  etc.  Logan 
V.  Provident  Sav.  Life  Assur.  Soc.  [W.  Va.] 
50  S.  B.   529. 

40.  Instructions  approved.  Illinois  Life 
Ins.   Co.  V.  Lindley,   110  111.  App.   161. 

41.  Consultations  with  a  physician  had  by 
insured's  mother  with  or  without  his  knowl- 
edge, when  he  was  not  suffering  from  any 
ailment,  held  not  to  constitute  breach.  Val- 
entini  v.  Metropolitan  Life  Ins.  Co.,  94  N.  T. 
S.  758.  Same  is  true  of  consultation  for 
slight  nervous  disorder  which  did  not  inter- 
fere with  his  physical  vigor  or  with  his  abil- 
ity to  attend  to  his  business.  Id.  Physical 
examinations  of  insured  to  ascertain  his 
physical  condition  made  upon  the  physician's 
own  initiative  without  charge  and  for  the 
sole  purpose  of  rendering  a  friendly  service 
held  not  within  warranty  as  to  when  insured 
last    "consulted"    a    physician.      Mutual    Re- 


serve Life  Ins.   Co.   v.   Dobler   [C.   C.  A.]   137 
J.   550. 

43.  A  negative  ans^ver  to  the  question, 
"Do  you  use  liquors?"  is  not  false  because 
the  applicant  had  drunk  liquor,  however 
slight  the  use.  Pacific  Mut.  Life  Ins.  Co.  v. 
Terry  [Tex.  Civ.  App.]  84  S.  W.  656.  Verdict 
that  there  was  no  breach  sustained  on  the 
ground  that  the  evidence  being  conflicting, 
the  question  was  for  the  jury.     Id. 

43.  In  an  action  on  a  policy  providing  for 
double  payments  in  case  ot  injury  while  a 
passenger  on  a  street  car,  the  question  of 
whether  plaintiff  was  a  passenger  at  the 
time  of  his  injury  held  properly  submitted 
to  jury  under  the  evidence.  James  v.  United 
States  Casualty  Co.    [Mo.  App.]    88   S.  "W.   125. 

44.  Bateman  v.  Travelers'  Ins.  Co.,  110 
Mo.   App.    443,    85   S.   W.    128. 

NOTE.  Voluntary  exposure  to  unnecessa- 
ry danger:  A  railroad  porter,  sent  to  flag 
approaching  trains,  sat  down  on  the  track, 
and  involuntarily  falling  asleep,  was  killed. 
In  an  action  on  an  accident  policy,  held,  his 
conduct  did  not  constitute  voluntary  expos- 
ure to  unnecessary  danger.  Bateman  v. 
Travelers'  Ins.  Co.,  110  Mo.  443,  85  S.  "W.  128. 
Voluntary  exposure  to  unnecessary  danger  is 
not  synonymous  with  negligence.  Payne  v. 
Frat.  Aco.  Ass'n,  119  Iowa,  342;  Lehman  v.  G. 
E.  C.  &  I.  Co.,  39  N.  Y.  S.  912.  To  constitute 
a  voluntary  exposure,  there  must  be  either  a 
conscious  and  intentional  assumption  of  a 
risk  which  reason  and  ordinary  prudence 
would  pronounce  dangerous  (Equitable  Ace. 
Ins.  Co.  V.  Osborn,  90  Ala.  201,  13  L. 
R.  A.  267;  Keene  v.  N.  B.  Mut.  Aco.  Ass'n, 
161  Mass.  149),  or  gross  negligence  display- 
ing a  spirit  of  recklessness  (Ace.  Co.  v.  Dor- 
gan,  58  P.  945,  22  L.  R.  A.  620;  Johnson  v. 
Guarantee  Co.,,  115  Mich.  86,  40  L.  R.  A.  440, 
note),  such  as  really  constitutes  a  voluntary 
exposure    (DeLoy  v.   Travellers'   Ins.   Co.,    171 
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he  must  be  exposed  to  danger  with  the  consent  of  his  will.*"  Though  the  act  of 
the  insured  may  have  exposed  him  to  some  risk  and  have  been  careless,  yet  the 
insurer  is  not  relieved  from  liability  unless  he  realized  the  risk  and  voluntarily  in- 
curred it  when  he  was  under  no  necessity  to  do  so.*' 

§  10.  The  risk  or  object  of  indemnity.'^''  Accident  and  health  insurance.*^ — 
Many  accident  policies  require  visible  marks  of  the  injury,*'  and  exempt  the  insurer 
from  liability  for  death  or  injuries  resulting  from  the  inhalation  of  gas/°  or  from 
intentional  injuries  inflicted  by  another,^^  or  for  accidents  happening  in  a  wild  and 
uncivilized  country.^^  The  injury  is  also  generally  required  to  be  a  violent  one.^' 
Health  policies  generally  make  absolute  and  necessary  confinement  to  the  house  a 
criterion  of  disability,  and  hence  a  condition  precedent  to  recovery.'* 

An  injury  results  from  accidental  means  when  it  is  produced  by  something 
unforeseen,  unexpected,  and  unusual  in  the  act  preceding  it.°^    The  fact  that  the 


Pa.  St.  1).  Dangers  Incident  to  the  insured's 
occupation  are  not  unnecessary  dangers 
■witiiin  tile  meaning  of  tlie  policy.  National 
Ben.  Ass'n  v.  Jackson,  114  111.  533. — 5  Colum- 
bia L.  K.   474. 

45.  A  train  porter  sent  back  to  flag  a 
train  does  not  violate  such  a  provision  by 
sitting  down  on  the  track  and  involuntarily 
going  to  sleep.  Bateman  v.  Travelers'  Ins. 
Co.,  110  Mo.  App.  443,  85  S.  W.  128.  There 
being  no  certain  proof  as  to  why  deceased 
was  lying  on  the  railroad  track  when  struck 
by  a  train  or  that  he  was  to  blame  for  his 
perilous  position,  question  whether  he  was 
killed  on  account  of  a  "voluntary  exposure 
to  unnecessary  danger"  held  one  of  fact.     Id. 

46.  Bateman  v.  Travelers'  Ins.  Co.,  110 
Mo.  App.  443,  85  S.  W.  128.  Requested  in- 
struction properly  refused.     Id. 

47.  48.       See    4   C.   Ia   186. 

49.  Shrinkage  of  hip  and  leg  muscles, 
lameness  of  the  leg,  and  breaking  down  of 
the  bones  of  the  joint  which  was  perceptible 
to  digital  examination  are  "visible  marks  of 
the  Injury."  United  States  Casualty  Co.  v. 
Hanson    [Colo.   App.]    79   P.   176. 

50.  A  provision  exempting  insurer  from 
liability  for  death  resulting  wholly,  'partly, 
directly  or  indirectly  from  any  gas  or  vapor, 
has  no  reference  to  the  asphyxiation  of  in- 
sured by  involuntarily  Inhaling  gas  escaping 
Into  his  room  while  he  was  asleep.  Travel- 
ers' Ins.  Co.  V.  Ayers,  217  111.  390,  75  N.  E. 
606.  But  under  a  policy  relieving  insurer 
from  liability  for  injury  caused  by  the 
"voluntary  or  involuntary  inhalation  of 
any  gas  or  any  anaesthetic,"  or  "re- 
sulting from  any  poison  or  infection  acci- 
dentally or  otherwise  taken,  administered, 
absorbed  or  inhaled,"  there  could  be  no  re- 
covery for  death  caused  by  involuntarily  in- 
haling gas  while  asleep  in  a  hotel  whether 
accident  occurred  because  of  his  mistake  or 
the  neglect  of  some  other  person.  Porter  v. 
Preferred  Ace.   Ins.   Co.,   95  N.  Y.   682. 

51.  Murder  of  insured  releases  company 
as  where  he  is  shot  by  other  parties  while  in 
custody  of  ofBoers.  Jarnagin  v.  Travelers' 
Protective  Ass'n  [C.  C.  A.]  133  P.  892. 
Tliough  he  is  shot  because  of  the  negligence 
of  ofHcers  of  the  law,  who  had  arrested  him 
and  had  him  in  custody  in  failing  to  protect 
him,  the  shooting  and  not  the  negligence 
was   the   proximate   cause   of  his   death.     Id. 

52.  An  accident  to  insured  in  a  sawmill 
camp  where  some  300  persons  were  residing. 


about  35  miles  distant  from  a  railroad  sta- 
tion, in  Ontario,  Canada,  held  not  within 
such  exemption.  United  States  Casualty  Co. 
V.   Hanson   [Colo.  App.]    79  P.   176. 

53.  Injury  to  hand  caused  by  resting  the 
head  thereon  for  some  time  during  sleep  and 
bruising  it  against  the  bed  rail  held  a  vio- 
lent one.  Aetna  Liife  Ins.  Co.  v.  Fitzgerald 
[Ind.]  75  N.  E.  262.  Death  from  blood  poi- 
soning from  infection  of  wound  received  in 
a  flst  flght  held  direct  result  of  bodily  inju- 
ries sustained  through  external,  violent,  and 
accidental  means.  Carroll  v.  Fidelity  &  Cas- 
ualty Co.,  137  P.  1012. 

54.  Such  a  provision  is  valid,  and  insured 
cannot  recover  unless  so  confined.  Dunning 
V.  Massachusetts  Mut.  Aoc.  Ass'n,  99  Me.  390, 
59  A.  535.  Mutual  association  may  frame 
health  policy  upon  the  assumption  that  con- 
finement to  house  would  be  found  so  irksome 
that  few  would  submit  to  it  except  upon 
compulsion  of  severe  illness.  Id.  Policy 
held  to  require  such  confinement.  Id.  Evi- 
dence held  to  show  that  "vitis"  sometimes 
requires  absolute  confinement  to  the  house, 
and  hence  such  a  provision  in  a  policy  cov- 
ering that  disease  did  not  render  the  prom- 
ised indemnity  nugatory  and  delusive.  Id. 
Where  plaintiff's  preliminary  notice  of  ill- 
ness and  his  physician's  testimony  showed 
that  he  was  not  necessarily  confined  to  his 
house  or  bed,  he  could  not  recover  under  a 
policy  conditioned  on  his  being  "necessarily, 
entirely  and  continuously  confined  to  the 
house  and  subject  to  the  calls  of  a  registered 
physician."  Cooper  v.  Phoenix  Ace.  &  Sick 
Ben.  Ass'n  [Mich.]   104  N.  "W.   734. 

55.  The  word  accident  should  be  given  its 
ordinary  and  usual  signification  as  being  an 
event  which  takes  place  without  one's  fore- 
sight or  expectation.  Aetna  Life  Ins.  Co.  v. 
Fitzgerald    [Ind.]    75   N.  B.    262. 

Injuries  held  accidental:  A  strain  received 
in  the  ordinary  course  of  insured's  business. 
Patterson  v.  Ocean  Ace.  &  G.  Corp.,'  25  App. 
D.  C.  46.  Inflammation  of  periosteum  of  met- 
acarpal bones  of  the  hand  resulting  from 
lying  on  hand  while  it  was  pressed  against 
bed  rail  during  sleep.  Aetna  Life  Ins.  Co.  v. 
Fitzgerald  [Ind.]  75  N.  B.  262.  Death  from 
blood  poisoning  from  infection  of  wound  re- 
ceived in  fist  flght  held  direct  result  of  bod- 
ily injuries  sustained  through  external,  vio- 
lent, and  accidental  means.  Carroll  v.  Fi- 
delity &  Casualty  Co.,  137  P.  1012. 
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injury  resulting  in  deceased's  death  occurred  during  a  fist  fight  which  was  a  breach 
of  the  peace  does  not  preclude  a  recovery  where  the  policy  contains  no  special  clause 
vitiating  it  for  that  reason.^* 

Wholly  disabled-  means  disabled  from  performing  substantially  the  occupation 
stated  in  the  policy"  or  from  doing  such  work  as,  considering  his  ordinary  em- 
ployment, qualifications  for  aifairs,  and  station  in  life,  could  be  expected  of  the 
insured.^^  Since  it  must  be  assumed  that  the  parties  intended  that  which  in  certain 
events  or  contingencies  would  mean  something  and  have  some  effective  force,  it  can- 
not be  construed  to  mean  absolute  helplessness,*"  even  though  it  is  further  provided 
that  by  wholly  disabled  shall  be  understood  that  the  insured  is  totally  unable  to 
perform  any  part  of  the  duties  pertaining  to  the  occupation  stated.""  The  test  is  was 
his  earning  power  destroyed;"^  and  recovery  is  not  prevented  by  reason  of  the  fact 
that  he  was  able  to  do  chores  or  casual  business."^  "Immediately"  disabled  means 
presently  or  on  the  happening  of  the  accident."^  "Occupation"  implies  simply  that 
pursxiit  which,  at  the  time  of  the  accident,  constitutes  the  assured's  principal  busi- 
ness or  pursuit.**  The  correct  test  is  not  so  much  whether  insured  had  in  fact 
abandoned  the  occupation  stated  in  his  policy,  but  whether  or  not  at  the  time  of 
his  injury  he  was  in  fact  engaged  in  another  occupation,  not  merely  incidental,  but 
as  a  business  of  a  more  hazardous  classification."'' 

The  causes  referred  to  in  accident  policies  are  proximate  and  not  remote  causes."' 
Where  injury  or  death  combines  the  results  of  accident  and  disease  or  other  con- 
ditions, the  accident  must  be  the  sole  and  proximate  cause  if  the  disease  be  wholly 
due  to  the  accident,"^  but  the  insurer  is  liable  even  where  the  disease  or  other  cause 


56.  Death  Is  not  the  natural  result  of  such 
an  encounter,  though  it  would  be  if  deadly 
weapons  were  used.  Carroll  v.  Fidelity  & 
Casualty  Co.,  137  F.  1012. 

57.  James  v.  United  States  Casualty  Co. 
[Mo.  App.]  88  S.  W.  125. 

58.  Wholly  disabled  from  doing-  any  work, 
laborj  business,  or  service,  or  any  part  there- 
of. Wall  V.  Continental  Casualty  Co.  [Mo. 
App.D  86  S.  W.  491.  Inability  to  do  all  the 
substantial  acts  necessary  to  be  done  in  the 
prosecution  of  his  business.  Where  it  ap- 
peared that  insured  devoted  practically  his 
whole  time  to  obtaining-  relief  from  his  in- 
jury, held,  that  evidence  was  sufficient  to  go 
to  the  jury  on  the. question  of  his  having 
been  wholly,  continuously,  and  permanently 
disabled  by  the  injury  alone  from  carrying 
on  any  and  every  kind  of  business,  and  to 
Justify  a  finding  for  plaintiff,  though  he  was 
able  to  give  some  attention  to  his  corre- 
spondence. United  States  Casualty  Co.  v. 
Hanson   [Colo.  App.]  79  P.  176. 

69.  James  v.  United  States  Casualty  Co. 
[Mo.  App.]  88  S.  W.  125;  United  States  Cas- 
ualty Co.  v.  Hanson  [Colo.  App.]  79  P.  176. 

60.  Means  inability  to  perform  any  sub- 
stantial part  of  the  business.  James  v. 
United  States  Casualty  Co.  [Mo.  App.]  88  S. 
W.  125. 

61.  Wall  V.  Continental  Casualty  Co.  [Mo. 
App.]    86   S.  W.    491. 

62.  Wall  V.  Continental  Casualty  Co.  [Mo. 
App.]  86  S.  W.  491.  Mere  fact  that  brakeman 
went  on  his  run  held  not  to  preclude  recov- 
ery where  he  hired  a  substitute.      Id.      Neither 

'did  fact  that  he  went  to  his  farm  occasion- 
ally to  give  instructions,  and  once  assisted 
in  assorting  strawberries.  Requested  in- 
structions held  erroneous.     Id. 


63.  Could  not  recover  if  he  was  able  to 
perform  his  duties  as  brakeman  for  eight 
days  after  the  accident.  Instructions  ap- 
proved. Wall  V.  Continental  Casualty  Co. 
[Mo.  App.]    86  S.  W.   491. 

64.  Aetna  Life  Ins.  Co.  v.  Dunn  [C.  C.  A.] 
138  F.  629.  Though  policy  described  duties 
of  insured,  who  was  a  queensware  merchant, 
as  "office  duties  and  traveling,"  held,  that  it 
would  be  regarded  as  covering  generally  the 
entire  business  of  a  wholesale  and  retail 
queensware  merchant,  the  parties  having  so 
interpreted  it  at  the  trial  by  introducing  evi- 
dence as  to  whether  plaintiff  was  disabled 
from  performing  any  of  his  duties  and  mak- 
ing no  effort  to  confine  such  business  to  the 
two  branches  named.  James  v.  United 
States  Casualty  Co.  [Mo.  App.]  88  S.  W.  125. 
Occupation  of  insured,  after  destruction  of 
his  drug  store  by  fire,  held  that  of  super- 
vising farmer,  which  was  specified  as  a  more 
hazardous  risk  than  that  of  druggist,  his  oc- 
cupation as  specified  in  the  policy,  and 
hence,  under  terms  of  policy,  on  his 
death,  beneficiary  was  only  entitled  to  re- 
cover the  amount  which  the  premium  paid 
would  have  purchased  at  the  rate  fixed  for 
farmers.  Aetna  Life  Ins.  Co.  v.  Dunn  [C. 
C.  A.]  138  F.  629.  Fact  that  for  some  time  after 
fire  he  was  engaged  in  collecting  insurance 
and  outstanding  accounts  and  intended  to  re- 
sume drug  business  after  obtaining  title  to 
farm  under  homestead  laws  held  not  to  oper- 
ate as  continuance  of  his  occupation  of  drug- 
gist.    Id. 

65.  Aetna  Life  Ins.  Co.  v.  Dunn  [C.  C.  A.] 
138  F.  629. 

66.  Continental  Casualty  Co.  v.  Loyd 
[Md.]    73  N.  B.   824. 

67.  Fact   that   insured   did  not   follow  ad- 
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pre-existed  the  accident  if  it  was  actuated  or  the  consequences  were  due  to  conditions 
set  in  motion  by  the  accident  without  which  no  harm  would  hare  come  from  them."* 
The  terms  of  the  policy  control  and  may  absolve  the  insurer  if  disease  contributes 
even  in  this  secondary  causation."^ 

Employers'  liability  insurance.'"' — If  an  employer's  liability  policy  is  an  agree- 
ment to  indemnify  the  insured  against  liability,  he  has  a  right  of  action  against 
the  company  as  soon  as  his  liability  is  determined  by  the  entry  of  a  Judgment 
against  him;^^  biit  if  the  indemnity  is  against  loss,  the  insured  has  no  right  of 
recovery  upon  the  policy  until  he  has  suffered  a  loss  by  the  payment  of  the  claim 
against  him.'- 

A  provision  insuring  the  owner  of  a  building  against  loss  arising  from  his  "con- 
tingent" liability  for  injuries  resulting  from  the  acts  or  negligence  of  contractors  is 


vice  of  first  physician  he  consulted  held  not 
necessarily  to  have  rendered  him  guilty  of 
negligence  materially  contributing  to  his 
subsequent  diseased  condition  so  that  the  in- 
jury was  not  the  "sole"  cause  thereof,  where 
it  appeared  that  he  did  follow  the  treatment 
of  other  physicians,  presumably  of  standing. 
United  States  Casualty  Co.  v.  Hanson  [Colo. 
App.]  79  P.  176.  A  policy  insuring  against 
loss  of  business  time  resulting  from  bodily 
injuries  eftected  through  external,  violent, 
and  accidental  means,  covers  loss  of  business 
time  by  disease  proximately  caused  by  a 
bodily  injury  occasioned  through  such 
means.  Aetna  Life  Ins.  Co.  .  v.  Fitzgerald 
[Ind.]  75  N.  E.  262.  An  efficient  and  ade- 
quate cause  being  found  must  be  deemed  to 
be  the  true  cause,,  unless  some  other  cause, 
not  incidental  to  it,  but  independent  of  it,  is 
shown  to  have  intervened  between  it  and 
the  result.  Injury  held  proximate  cause  of 
inflammation  in  the  absence  of  showing  that 
it  was  due  to  any  other  cause.  Id.  Instruc- 
tion to  the  effect  that  if  disease  "was  direct 
result  of  injuries,  and  would  not  have  hap- 
pened but  for  them,  the  injuries  "would  be  the 
proximate  cause  of  death,  held  misleading 
"Where  it  appeared  that  deceased  died  from 
typhoid  fever  after  an  accident,  and  that 
there  was  no  necessary  or  natural  causal  con- 
nection between  the  injuries  and  tlie  dis- 
ease. Continental  Casualty  Co  v.  Peltier 
[Va.]  51  S.  E.  209.  Even  if  evidence  showed 
that  insured  by  reason  of  his  injuries  con- 
tracted the  disease  more  readily  than  he  oth- 
er"wise  would  have  done,  instruction  "was  er- 
roneous as  ignoring  provisions  of  policy  that 
it  covered  only  injuries  which  "solely  and 
independently  of  all  other  causes  necessarily 
result  in  death."  Id.  Where  policy  covered 
only  injuries  which  "solely  and  independ- 
ently of  all  other  causes  necessarily  resulted 
in  death,"  and  it  appeared  that  when  insur- 
ed died  he  had  typhoid  fever  which  followed 
the  accident,  an  instruction  leaving  it  to  the 
jury  to  infer  that,,  before  any  other  cause 
than  his  injuries  could  be  considered  by 
them  as  a  defense,  it  must  appear  to  have 
been  independent  of  the  injuries,  lield  erro- 
neous, as  leaving  entirely  out  of  view  the 
provision  exempting  the  company  from  lia- 
bility if  disease  or  other  cause  concurred 
with  the  injuries  in  producing  death.     Id. 

68.  Under  policy  Insuring  "against  acci- 
dental bodily  injuries  caused  solely  by  exter- 
nal, violent,  and  visible  means  which  shall, 
independently    of    all    other    causes,    disable 


the  insured"  and  against  death  resulting 
from  accidental  bodily  injuries  as  the  "act- 
ual and  direct  cause  thereof."  the  company 
is  liable  where  the  accident  is  the  proximate, 
direct  cause  of  death,  though  there  was  a 
pre-existing  diseased  condition  of  the  body. 
Patterson  v.  Ocean,  A.  &  G.  Corp.,  25  App.  D. 
C.  46.  Injury  which  might  naturally  pro- 
duce death  in  person  of  certain  temperament 
or  state  of  health  is  the  cause  of  his  death 
if  he  dies  by  reason  thereof,  even  if  he  would 
not  have  died  if  his  temperament  or  previous 
health  had  been  different.  Id.  Evidence 
held  to  warrant  submission  of  question 
whether  accident  was  actual  and  direct 
cause  of  death,  and  not  to  warrant  finding 
as  matter  of  law  that  it  was  not.  Id.  Evi- 
dence sufficient  to  sustain  finding  that  a 
fall  and  not  a  tumor  was  the  proximate 
cause  of  death.  Continental  Casualty  Ins. 
Co.  V.  Lloyd  [Ind.]   73  N.  E.   824. 

69.  Under  policy  insuring  against  death 
resulting  solely  from  injuries  which  are  the 
proximate  cause  thereof  and  exempting  the 
company  from  liability  for  accident  or  death 
resulting  wholly  or  partly,  directly  or  indi- 
rectly, from  bodily  or  mental  Infirmity,  or 
disorder,  or  disease  in  any  form,  the  company 
is  not  liable  if  at  the  time  of  the  accident 
the  insured  was  suffering  from  a  pre-exist- 
ing disease  or  bodily  infirmity  without  which 
the  accident  could  not  have  caused  his  death, 
and  he  died  because  the  accident  aggravated 
the  effects  of  the  disease,  or  the  disease  ag- 
gravated the  effects  of  the  accident.  White 
V.  Standard  Life  &  Ace.  Ins.  Co.  [Minn.]  103 
N.  W.  735.  Evidence  held  to  show  that  dia- 
betes with  which  insured  was  afflicted  at  the 
time  of  the  accident  was  a  contributing 
cause  of  his  death  and  judgment  ordered  for 
defendant.  Id.  Order  modified  and  new  trial 
ordered  instead  of  judgment  for  defendant. 
White  V.  Standard  Life  &  Ace.  Ins.  Co. 
[Minn.]    103   N.   W.   8S4. 

70.  See  4  C.  L.  186. 

71.  Allen  v.  Gilman,  McNeil  &  Co.,  137  F. 
136. 

72.  Policy  providing  that  it  was  for  pur- 
pose of  indemnifying  insured  "against  loss 
from  liability  for  damages,"  and  that  no  ac- 
tion should  lie  against  the  insurer  as  re- 
spects any  loss  under  the  policy  unless  the 
suit  be  brought  by  the  insured  himself  to 
reimburse  him  for  loss  actually  sustained 
and  paid  by  him  in  satisfaction  of  a  judg- 
ment. Allen  V.  Gilman,  McNeil  &  Co  137  F 
136. 
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meaningless,  and  imposes  no  liability  on  the  insurer."  A  provision  obligating  the 
insurer,  as  soon  as  process  in  a  suit  against  the  assured  is  forwarded  to  it,  to  defend 
the  same  at  its  own  cost  on  behalf  of  and  in  the  name  of  the  assured,  is  not  a  con- 
tract that  it  will  become  a  party  to  the  action,  nor  an  agreement  that  the  insured 
may  make  it  a  party  for  any  purpose.'^''  Such  policies  frequently  relieve  the  insurer 
from  liability  for  injuries  to  any  person  employed  contrary  to  law.''' 

Fire  insurance.'"^ — The  interest  covered  by  the  policy  is  only  that  owned  by  the 
insured  when  it  is  issued  and  not  a  different  interest  subsequently  acquired  after 
the  former  one  has  been  disposed  of.'' 

What  property  is  covered  by  the  policy  is  a  question  of  intention,  to  be  arrived  at 
by  a  construction  of  tlie  policy  in  accordance  with  the  general  rules  of  interpre- 
tation previously  stated."  The  construction  of  particular  policies  will  be  found  in 
the  note.''  The  word  "fire"  is  generally  held  to  include  the  idea  of  visible  light 
and  heat,  and  hence  not  to  include  spontaneous  combustion  where  these  elements  do 
not  exist.^"  The  words  "and  such  other  merchandise  as  is  usually  kept  for  sale  in 
a  retail  hardware  store"  following  an  enumeration  of  specific  articles  covered  mean 
articles  in  addition  to  those  mentioned,  their  kind  being  only  limited  by  the  pro- 
vision that  they  be  of  a  sort  usually  kept  in  such  a  store.^^ 


73.  Insuring  owner  of  a  building  in  con- 
struction "against  loss  from  common-law  of 
statutory  liability  arising  from  the  contin- 
gent liability"  for  damages  for  injuries  ac- 
cidentally suffered  for  act  or  negligence  of 
any  contractor  or  subcontractor.  If  owner 
is  liable  at  all,  his  liability  is  original  and 
not  contingent.  Sroka  v.  Frankfort  Amer. 
Ins.  Co.,   94  N.  T.  S.  501. 

74.  Particularly  where  policy  further 
provides  that  no  action  shall  lie  against  it 
until  judgment  shall  have  been  recovered 
against  the  Insured.  Texas  Short  Line  R. 
Co.  V.  Waymire  [Tex.  Civ.  App.]  13  Tex.  Ct. 
Rep.    907,    89    S.    W.    452. 

75.  Insurer  held  not  liable  for  injuries 
to  a  child  employed  contrary  to  law,  whether 
injury  was  proximate  result  of  his  being 
employed  contrary  to  law  or  not.  Tozer  v. 
Ocean  Ace.  &  G.  Corp.  [Minn.]  103  N.  W.  509. 
Provision  held  not  to  be  ambiguous  so  that 
subsequent  conduct  of  parties  could  be  re- 
garded  as   a   practical   construction.     Id. 

76.  See  4  C.   L.  187. 

77.  Bennett  v.  Mutual  Fire  Ins.  Co.  [Md.] 
60  A.  99.  Where  property  was  sold  after 
policy  was  issued  by  a  deed  absolute  on  its 
face  it  could  not  be  shown  that  grantee  on 
the  same  day  agreed  to  resell  it  to  the  in- 
sured on  his  paying  a  specified  sum  for 
purpose  of  showing  an  interest  in  the  insur- 
ed at  the  time  of  the  loss,  since  Interest  so 
acquired  was  a  new  one  and  was  not  covered 
by  the  policy.  Id.  This  was  particularly 
true  where  there  was  no  offer  to  show  any 
transfer  of  the  policy  in  accordance  with  its 
provisions.     Id. 

78.  See    §    7,    ante. 

79.  Policy  held  to  cover  Inmber  under 
asbestos  roof.  Greenwich  Ins.  Co.  V.  State 
[Ark.]  84  S.  W.  1025.  A  policy  on  a  "tyyo 
story"  balltlinsr  is  not  avoided  by  testimony 
that  the  building  was  a  story  and  a  half 
house,  where  there  was  no  showing  that 
the  half  story  did  not  make  it  a  two-story 
house,  either  in  common  parlance  or  within 
the  established  usage  of  underwriters,  nor 
that  the  alleged  misdescription  increased  the 


risk,  or  influenced  the  insurer  in  accepting 
the  risk  or  fixing  the  rate.  Requested  in- 
struction properly  refused.  Mallery  v.  Frye, 
21    App.    D.    C.    105. 

Lumber  In  "mill  sheds"  held  to  mean  that 
contained  in  sheds  detached  and  distant 
from  the  mill  and  not  such  as  was  under 
roofs  projecting  from  the  mill  to  cover  the 
tracks  on  either  side  and  not  intended  as  lum- 
ber sheds.  Wolverine  Lumber  Co.  v.  Palatine 
Ins.  Co.  [Mich.]  102  N.  W.  991.  Policy  held 
to  be  a  blanket  one  not  intended  to  apply 
specifically  to  any  particular  number  of 
bushels  of  grain  that  might  have  been  in 
any  particular  granary  when  it  was  issued, 
but  to  continue  on  this  class  of  property 
even  though  replaced  by  other  similar  grain. 
Johnston  v.  Phelps  Co.  Farmers'  Mut.  Ins. 
Co.  [Neb.]  102  N.  W.  72.  A  fire  policy  stat- 
ing in  the  typewritten  portion  that  it  cov- 
ered awnings  attached  to  the  building,  and 
in  the  printed  portion  that  it  did  not  cover 
a"wnings  held  in  storage,  embraced  awnings 
stored  in  the  building  but  attached  when  re- 
quired to  be  used.  Wicks  v.  London  &  L. 
Fire  Ins.  Co.,  91  N.  T.  S.  1034  [Advance 
sheets  only].  Word  "additions"  in  provision 
in    policy   covering    "property   known   as    the 

A.  manufacturing  company"  embracing 
several  buildings,  giving  the  insured  the 
privilege  "to  make  additions,  alterations  and 
repairs"  which  were  to  be  covered  by  the 
policy,  held  to  have  reference  to  additions 
to  plant  and  to  include  entirely  new  build- 
ings and  policy  covered  them  and  machinery, 
fixtures,  and  materials  therein.  Arlington  Co. 
V.    Ccflonial    Assur.    Co.,    180   R    Y.    337,    73    N. 

B.  34,  rvg.  84  N.  Y.  S.  1117.  Policy  covering 
building  and  **addItlon"  held  to  cover  ad- 
dition to  be  built,  there  being  no  addition 
when  it  was  issued.  Prudential  Fire  Ins. 
Co.  v.  Alley  [Va.]  51  S.  E.  812.  Policy  cover- 
ing a  ''stock  of  stisnr  and  molasses  deposit- 
ed in  the  sugar  manufactory*'  on  a  certain 
estate  held  to  cover  sugar  and  molasses 
coming  into  the  sugar  house  as  the  result 
of  the  manufacture  of  a  crop  growing  when 
the   policy  was   issued   where   risk  under   the 
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Insured  cannot  recover  if  he  intentionally  sets  fire  to  the  property  or  inten- 
tionally causes  someone  else  to  do  so.^^ 

The  insurer  may,  by  a  clause  in  the  policy,  exempt  itself  from  liability  for  loss 
by  theft  during  the  fire,*'  or  in  case  of  the  fall  of  the  building  or  any  part  thereof, 
except  as  the  result  of  fire.^*  ISTo  recovery  can  be  had  for  an  injury  to  the  insured 
building  by  reason  of  the  collision  of  a  fire  engine  therewith,  on  its  way  to  a  fire.'° 

If  the  fire  breaks  out  in  the  insured  building  before  the  expiration  of  the  poHcy 
and  continues  to  burn  thereafter  until  the  property  is  totally  destroyed,  the  loss 
is  one  occurring  within  the  insured  period;^'  but  if  it  does  not  break  out  imtil 
after  the  expiration  of  the  policy,  the  insurer  is  not  liable  though  the  loss  was  seen 
to  be  inevitable  when  the  policy  expired.^^  Where  the  policy  covers  merchandise 
in  a  building,  if  the  fire  attacks  the  building  before  the  expiration  of  the  policy 
term,  and  by  reason  thereof  it  is  impossible  to  remove  the  merchandise  or  save  it  from 
damage,  the  loss  will  be  deemed  to  have  occurred  during  the  life  of  the  policy 
whether  the  fire  was  actually  communicated  to  the  specific  articles  within  such 
time  or  not.** 

Hail  insurance. — In  Kansas  a  mutual  association  organized  to  insure  its  mem- 
bers against  injury  to  growing  crops  by  hail  may  by  its  by-laws  provide  that  it 
shall  not  be  liable  for  losses  to  grain  left  standing  after  a  specified  date.*° 


policy  was  not  to  attach  until  more  than 
two  months  after  the  date  of  the  policy. 
Royal  Ins.  Co.  v.  Miller,   26  S.  Ct.   46. 

80.  Spontaneous  combustion  of  wool  sub- 
merged In  a  flood,  with  smolce  and  great 
heat  but  no  visible  flame  or  glow,  held  not 
covered.  Western  Woolen  Mill  Co.  v.  North- 
ern Assur.  Co.  [C.  C.  A.]  139  F.  637.  Held 
that  there  was  some  evidence  to  support 
verdict  for  plaintiff  on  theory  that  wool  was 
destroyed  by  spontaneous  combustion  and 
hence  it  was  not  error  to  overrule  demurrer 
to  plaintiff's  evidence  and  to  refuse  to  direct 
verdict  for  defendant.  Sun  Ins.  Oflice  v. 
Western  Woolen  Mill  Co.  [Kan.]  82  P.  513. 

81.  Not  confined  to  articles  ejusdem  gen- 
eris. Traders'  Ins.  Co.  v.  Dobbins  [Tenn.] 
86  S.  W.  383.  Insured  held  to  have  a  right 
to  carry  in  stock  a  small  quantity  of  dyna- 
mite, such  being  the  custom  among  hard- 
ware merchants  In  his  vicinity.  Traders' 
Ins.  Co.  V.  Dobbins  [Tenn.]  86  S.  W.  383. 
Evidence  of  custom  held  properly  allowed 
to  go  to  the  Jury  and  to  be  sufficient  to  sup- 
port finding  that  there  was  such  a  custom. 
Id.  It  is  not  necessary  that  such  a  custom 
should  extend  to  the  whole  state,  but  It  is 
sufficient  that  It  is  generally  recognized  and 
observed  by  those  engaged  in  the  kind  of 
transactions  to  which  it  applies  In  the  ter- 
ritory where  it  is  claimed  to  exist,  and  it  is 
not  essential  that  it  be  observed  In  every 
individual  transaction.  Id.  The  insurer  is 
bound  to  inform  itself  of  the  usages  of  the 
particular  business  insured,  and  Is  presumed 
to  know   therii.     Id. 

82.  Instruction  approved.  German  Amer- 
ican Ins.  Co.  V.  Brown  [Ark.]  87  S.  W.  135. 
Verdict  of  jury,  on  confiicting  evidence;  that 
he  did  not  do  so,  held  conclusive.  Id.  Verdict 
that  insured  did  not  set  the  fire  held  not  so 
clearly  and  palpably  against  weight  of  evi- 
dence as  to  require  it  to  be  set  aside  on 
appeal.  Colonial  Mut.  Fire  Ins.  Co.  v.  El- 
linger,  112  111.  App.  302.  Evidence  held  to 
Justify  finding  that  insured  did  not  set  the 
fire.  Schornak  v.  St.  Paul  F.  &  M.  Ins.  Co. 
[Minn.]    104    N,    W.    1087.     Evidence    held    to 


support  finding  that  Are  was  of  Incendiary 
origin,  produced  with  the  knowledge  and 
approval  of  the  officers  of  the  insured.  Kirk- 
patriek  v.  Allemannia  Fire  Ins.  Co.,  102  App. 
Div.   327,   92   N.   Y.   S.   466. 

83.  Otherwise  It  Is  liable.  Sklenoher  v. 
Fire  Ass'n  [N.  J.  Law]  60  A.  232.  A  clause 
exempting  the  company  from  liability  for 
loss  caused  by  theft  means  such  losses  In- 
curred during  a  fire.  Sklencher  v.  Fire 
Ass'n    [N.   J.   Law]    60  A.    232. 

84.  Nelson  v.  Traders'  Ins.  Co.,  181  N.  T. 
472,  74  N.  E.  421,  afg.  83  N.  T.  S.  220.  Under 
policy  covering  stock  of  goods  In  store  In 
westerly  part  of  building  described  as  a 
"three  story  brick  metal  roof  building,"  the 
easterly  part  of  which  was  occupied  as  a 
hotel,  and  providing  that  if  the  building  or 
any  part  thereof,  should  fall,  except  as  thfe 
result  of  fire,  the  insurance  on  the  building 
or  its  contents  should  immediately  cease, 
no  recovery  could  be  had  where  easterly 
wall  fell  and  fire  followed,  and  goods  were 
damaged  though  fire  did  not  reach  store,  the 
fall  referred  to  being  that  of  the  general 
building  or  any  part  thereof  and  not  the 
particular  part  used  as  a  store.  Nelson  v. 
Traders'  Ins.  Co.,  181  N.  Y.  472,  74  N.  E. 
421.   afg.    83   N.   Y.   S.    220. 

85.  Fire  Is  not  the  proximate  cause.  Fos- 
ter V.  Fidelity  Fire  Ins.  Co.,  24  Pa.  Super. 
Ct.  585. 

86.  Rochester  German  Ins.  Co.  v.  Peas- 
lee-Gaulbert  Co.,  27  Ky.  L  R.  1155,  87  S. 
W.    1115. 

87.  Instruction  held  erroneous.  Roches- 
ter German  Ins.  Co.  v.  Peaslee-Gaulbert  Co., 
27   Ky.  L.   R.  1155,    87  S.  W.   1115. 

88.  Rochester-German  Ins.  Co.  V.  Peaslee- 
Gaulbert   Co.    [Ky.]    89    S.   W.    3. 

80.  Corporation  organized  under  Gen.  St. 
1901,  c.  50,  art.  5,  may  limit  its  liability  to 
losses  occurring  prior  to  noon  of  July  25,  al- 
though Gen.  St.  1901,  §  3560  provides  that 
the  policies  of  such  companies  shall  expire 
on  April  1.  Kansas  State  Mut.  Hail  Ass'n  v. 
Prather   [Kan.]    79  P.   1080. 
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Life  mswrajtce.'"— There  is  a  conflict  of  authority  as  to  the  effect  of  a  pro- 
Tision  exempting  the  company  in  case  of  suicide  while  sane  or  insane,  some  courts 
holding  that  it  avoids  the  policy  in  every  case,"^  and  others  that  it  does  not  prevent 
a  recovery  where  insured  does  not  have  sufficient  mind  to  render  him  conscious 
that  he  is  taking  his  own  life  when  he  commits  the  act."^  In  Missouri  suicide  is 
no  defense  unless  the  policy  was  taken  out  with  that  view.^' 

No  recovery  can  be  had  in  case  insured  is  legally  executed  for  the  commission 
of  a  crime,  where  the  policy  contains  no  provisions  in  reference  thereto."* 

Title  insurance  policies  generally  make  actual  eviction  a  condition  precedent 
to  recovery.*'' 

Reformation  of  policy  for  mistake."^ — In  case  of  a  mutual  mistake  of  fact 
equity  may  reform  the  contract  and  enforce  it  as  it  was  mutually  intended  to  be 
made,"^  provided  the  evidence  is  clear,  convincing,  and  satisfactory,  and  there  is  no 


90,  01.     See    4    C.   L.    188. 

92.  The  act  will  not  then  be  deemed  his, 
but  will  be  regarded  in  law  as  an  accidental 
killing.  Masonic  Life  Ass'n  v.  Pollard's 
Guardian  [Ky.]  89  S.  W.  219.  Company  is 
not  liable  if  insured  had  mind  enough  to 
know  that  the  act  would  probably  result  in 
his  death  and  acted  with  that  intention.  In- 
struction held  erroneous.     Id. 

93.  Rev.  St.  1899.  §  7896.  Herzberg  v. 
Modern  Brotherhood  of  America,  110  Mo. 
App.  328,   85   S.  "W.   986. 

94.  This  is  a  rule  of  public  policy  and  the 
advantage  to  the  insurance  company  is  only 
incidental.  Collins  v.  Metropolitan  Life  Ins. 
Co.,  27  Pa.  Super.  Ct.  353.  Contract  cannot 
be  enforced  under  circumstances  which 
could  not   be   lawfully  stipulated   for.     Id. 

95.  A  condition  that  "no  claim  shall  arise 
under  the  policy,  unless  the  party  insured 
has  been  actually  evicted  under  an  adverse 
title  insured  against,"  Is  not  fulfilled  by 
an  adjudication  that  does  not  determine 
the  title,  as  an  adjudication  on  ap- 
peal that  an  order  of  an  orphans'  court,  con- 
firming a  sale  of  the  lands  by  an  adminis- 
trator to  plaintiff  be  annulled  and  held  for 
naught.  Ocean  View  Land  Co.  v.  West  Jer- 
sey Title  Guaranty  Co.  [N.  J.  Err.  &  App.] 
61  A.  83.  Covers  only  eviction  by  process 
of   law   taken   under   legal   proceedings.     Id. 

96.  See  4  C.  L.  187. 

97.  Where  plaintiff  claimed  that  by  mis- 
take the  wrong  building  had  been  described 
in  the  policy,  but  the  evidence  showed  that 
the  company  had  no  intention  of  insuring 
any  other,  the  contract  could  not  be  reform- 
ed. Boyce  V.  Hamburg-Bremen  Fire  Ins. 
Co.,  24  Pa.  Super.  Ct.  589.  Where  the  policy 
provides  that  it  shall  be  void  in  case  there 
is  other  insurance  thereon  and  there  is  such 
other  insurance,  it  is  proper  for  plaintiff  in 
an  action  thereon  to  anticipate  this  defense 
and  ask  that  it  be  reformed  so  as  to  permit 
other  insurance  in  accordance  with  the  act- 
ual agreement.  If  no  defense  is  made,  there 
is  then  no  necessity  for  the  correction,  and 
question  will  not  be  tried.  Kelly  v.  Liver- 
pool &  L.  &  G.  Ins.  Co.  [Minn.]  102  N.  W. 
380.  A  .separate  action  to  reform  is  not 
necessary  but  plaintiff  may  in  an  action  on 
the  policy  set  up  facts  showing  the  mistake 
and  on  proof  thereof  recover  the  amount  of 
his  loss.  Misdescription  of  building.  Aetna 
Ins.  Co.  V.  Brannon  [Tex.]  14  Tex.  Ct.  Rep. 
208,    89    S.    W.    1057.     Not    necessary    to    spe- 


cifically pray  for  a  reformation.  Id.  Com- 
plaint alleging  that  contract  as  agreed  to 
was  one  for  the  insurance  of  the  property 
while  in  a  particular  building  and  that  by 
mistake  or  fraud  of  defendant's  agent,  and 
without  plaintiff's  knowledge,  agreement 
was  misstated  in  policy,  held  sufficient  to 
raise  issue  stated  and  to  render  evidence  in 
regard  thereto  admissible.  Id.  Question 
whether  agent  absented  to  different  con- 
tract from  that  stated  in  the  policy  must 
be  determined  from  what  he  said  and  did 
in  the  negotiations,  and  not  from  any  un- 
communicated  intentions.  Id.  Where  ne- 
gotiations for  a  contract  of  insurance,  when 
reduced  to  writing,  constituted  a  mere  op- 
tion, evidence  that  the  agents  of  both  par- 
ties understood  it  to  be  different,  held  in- 
sufficient to  establish  a  mutual  mistake  war- 
ranting a  reformation.  Barker  v.  Pullman 
Co.  [C.  C.  A.]  134  F.  70.  Agreement  by  in- 
surance company  to  renew  defendant's  poli- 
cies, on  their  expiration,  for  three  years  at 
the  same  rate  and  signed  by  both  parties, 
held  to  constitute  a  mere  option  which  did 
not  bind  defendant  to  take  the  insurance. 
Barker  v.  Pullman  Co.  [C.  C.  A.]  134  F.  70, 
afg.  124  F.  555. 

Evidence  held  to  -warrant  reformations 
As  to  name  of  insured  and  location  of  sub- 
ject-matter of  the  risk.  Phoenix  Ins.  Co.  v. 
State  [Ark.]  88  S.  W.  917.  By  elimination 
of  co-insurance  clause.  Gray  v.  Merchants' 
Ins.  Co.,  113  111.  App.  537.  So  as  to  include 
provision  for  concurrent  insurance  omitted 
by  oversight  of  agent.  Dalton  v.  Milwaukee 
Mechanics'  Ins.  Co.,  126  Iowa,  377,  102  N.  W. 
120.  Where  the  agent  issued  a  fire  insur- 
ance policy  to  the  mortgagee  personally,  in- 
stead of  to  him  as  mortgagee  in  possession, 
as  was  intended,  held  that  there  was  a  mis- 
take of  fact  authorizing  reformation,  wheth- 
er the  omission  was  the  result  of  the  agent's 
carelessness  or  arose  out  of  a  mistaken  no- 
tion on  his  part  that  the  policies  as  writ- 
ten "were  sufficient  to  express  the  under- 
standing. Id.;  Dalton  v.  Germania  Fire  Ins. 
Co.  [Iowa]  102  N.  W.  127.  Renewal  policy 
issued  to  mortgagee  personally  without  words 
of  qualification  instead  of  to  him  as  mort- 
gagee will  be  reformed  where  at  time  of 
procuring  original  policy  defendant's  agent 
was  informed  of  the  facts,  informed  that 
the  mortgagee  would  take  possession  and 
put  a  man  in  charge  to  run  the  business, 
and    insurance     to     protect     mortgagee    was 
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substantial  doubt  as  to  the  agreement."'  The  right  to  such  relief  is  based  on  the 
principles  of  equity  and  not  upon  the  doctrine  of  estoppel/'  and  defendant  may- 
show,  if  it  can,  that  the  policy  eoiTectly  states  the  contract  agreed  upon,  or  that 
its  agent  never  assented  to  the  contract  which  plaintiff  alleges  was  the  true  one.^ 

The  fact  that  the  insured  accepts  the  policy  without  noticing  the  mistake 
does  not  necessarily  preclude  him  from  having  it  corrected,^  though  it  may  do  so.* 

The  right  to  reformation  may  be  lost  by  negligence,*  and  the  suit  must  of 
course  be  brought  within  the  time  fixed  by  the  statute  of  limitations.**  A  previous 
unsuccessful  action  at  law  on  the  unreformed  contract  is  no  bar." 

§  11.  The  beneficiary  and  the  insured.^ — In  determining  who  are  the  bene- 
ficiaries designated  by  the  policy,  the  ordinary  rules  for  construing  contracts  apply.'' 

The  beneficiary  in  a  life  policy  can  only  be  changed  by  compliance  with  the 
statute  and  the  contract  provisions  in  that  regard,  and  with  the  consent  of  the 
company.'  His  rights  become  fixed  on  the  issuance  and  acceptance  of  the  policy 
and  cannot  be  affected  by  the  insured  or  the  insurer  except  in  the  manner  pro- 


asked  for,  and  insured,  relying  upon 
knowledge  of  agent,  did  not  read  the 
policy.  Knowledge  of  agent  is  that  of 
the  company.  Dalton  v.  Agricultural  Ins. 
Co.  [Iowa]  102  N.  "W.  125;  Dalton  v. 
Westchester  Fire  Ins.  Co._  [Iowa]  102  N.  "W. 
125;  Dalton  v.  Providence-Washington  Ins. 
Co.  [Iowa]  102  N.  W.  126.  By  elimination 
of  warranty  that  premises  were  occupied 
exclusively  for  dwelling  purposes  by  not 
more  than  two  families.  Schuessler  v.  Fire 
Ins.  Co.,  92  N.  Y.  S.  649.  By  inserting  provi- 
sion allowing  concurrent  insurance.  Grand 
View  BIdg.  Ass'n  v.  Northern  Assur.  Co. 
[Neb.]  102  N.  W.  246.  Evidence  in  equitable 
suit  to  reform  held  to  show  mutual  mis- 
take in  attaching  rider  authorizing  concur- 
rent insurance  in  a  less  sum  than  intended. 
Farwell  v.  Home  Ins.  Co.  [C.  C.  A.]  136  F.  93. 

98.  Gray  v.  Merchants  Ins.  Co.,  113  111. 
App.  537;  Farwell  v.  Home  Ins.  Co.  [C.  C. 
A.]  136  F.  93;  Barker  v.  Pullman  Co.  [C.  C. 
A.]  134  F.  70,  afg.  124  F.  555.  Evidence  in- 
sufficient to  warrant  reversal  of  Judgment 
refusing  to  strike  out  provision  that  policy 
should  cover  "farm  implements,"  etc.  John- 
son V.  Farmers'  Ins.  Co.,  126  Iowa,  565,  102 
N.   W.    502. 

99.  Aetna  Ins.  Co.  v.  Brannon  [Tex.]  14 
Tex.   Ct.    Rep.    208,    89   S.    W.    1057. 

1.  Where  policy  insured  property  while 
In  a  particular  building  and  plaintiff  alleg- 
ed that  it  was  intended  to  insure  it  in  an- 
other building,  company  not  estopped  to 
show  that  policy  expressed  true  contract  be- 
cause agent  knew  true  location.  Aetna  Ins. 
Co.  V.  Brannon  [Tex.]  14  Tex.  Ct.  Rep.  208, 
89   S.  W.   1057. 

2.  Held  not  to  have  done  so  where  agent 
declared,  when  he  delivered  it.  that  it  was 
all  right.  Aetna  Ins.  Co.  v.  Brannon  [Tex.] 
14  Tex.  Ct.  Rep.  208,  89  S.  W.  1057. 

3.  Fact  that  the  agent  failed  to  insert 
the  street  and  number  of  insured's  address, 
so  that  notice  of  accruing  premiums  should 
be  sent  there,  held  to  afford  no  ground  for 
the  reformation  of  the  application  in  the  ab- 
sence of  any  allegation  or  proof  of  fraud, 
or  any  explanation  of  the  insured's  failure 
to  read  and  understand  the  application. 
Cowen  V.  Equitable  Life  Assur.  Soc.  [Tex. 
Civ.    App.]    84    S.    W.    404. 

4.  Plaintiffs  held  not  guilty  of  such  neg- 


ligence in  failing  to  read  policy  and  rider 
in  regard  to  concurrent  insurance  before  the 
Are  as  to  preclude  reformation.  Farwell  v. 
Home   Ins.   Co.    [C.   C.   A.]    136   F.   93. 

4a.  Statute  relative  to  actions  on  written 
contracts  applies  and  not  that  applicable  to 
actions  for  relief  on  the  ground  of  fraud. 
Grand  View  Bldg.  Ass'n  v.  Northern  Assur. 
Co.    [Neb.]    102   N.   W.    246. 

5.  A  suit  in  equity  to  reform  a  policy 
and  to  recover  on  the  policy  so  reformed 
may  be  maintained  after  an  unsuccessful 
action  at  law  on  the  unreformed  contract. 
Grand  View  Bldg.  Ass'n  v.  Northern  Assur. 
Co.    [Neb.]    102   N.   W.   246. 

e.  See  4  C.  L.  189.  See,  also.  Fraternal 
Mutual  Benefit  Associations,   5  C.  L.   1523. 

7.  Policy  held  to  cover  interests  of  both 
the  purchaser  of  the  property,  to  whom  it 
was  payable  as  his  interest  might  appear, 
and  mortgagee  in  whose  name  title  was  tak- 
en and  insurance  applied  for.  Loring  v. 
Dutchess  Ins.  Co.  [Cal.  App.]  81  P.  1025.  The 
proceeds  of  a  policy  payable  to  "my  wife 
and  the  heirs  of  my  body"  go  to  the  widow 
and  children  as  individuals  in  equal  shares 
and  not  to  the  personal  representatives. 
Bramlett  v.  Mathis    [S.  C]    50    S.   E.    644. 

8.  Under  a  provision  that  no  change  shall 
take  effect  until  indorsed  on  the  policy  by 
the  company  at  its  home  office,  no  change 
can  be  accomplished  until  such  conditions 
are  fulfilled.  Freund  v.  Freund,  218  111.  189, 
75  N.  E.  925.  Signing  by  insured  of  printed 
forms  requesting  change  which  were  pre- 
pared by  company  and  furnished  to  him  at 
branch  ofllce,  held  not  to  effect  the  change 
where  the  policy  provided  that  Insured 
might  change  beneficiary  at  any  time  by 
written  notice  to  the  company  at  its  home 
office,  such  change  to  take  effect  on  the  in- 
dorsement of  the  same  upon  the  policy  by 
the  company.  Id.  Under  N.  T.  Laws  1892, 
p.  2015,  c.  690.,  §  211,  requiring  consent  of  in- 
surer to  change  of  beneficiaries.  Id.  The  con- 
sent of  the  company  to  a  change  is  not  a 
merely  ministerial  act  and  hence,  it  not  ha^■- 
ing  been  indorsed  on  the  policy,  equity  will 
not  decree  a  change  on  the  theory  that  the 
insured  has  done  everything  required  of  him 
to  effect  it  when  he  signs  the  application 
therefor.  Id.  The  rights  of  the  beneficiary 
become  fixed  at  the  death  of  the  insured  and 


G  Cur.  Law. 


IXSUEANCE  8  11. 


107 


vided  therein."  Thus  if  the  insured  mutilates  the  policy  by  adding  the  name  of 
another  beneficiary,  the  original  beneficiary  may  show  such  mutilation  and  recover 
on  the  contract  as  originally  rnade.^"  His  interest  is,  however,  subject  to  a  right 
reserved  to  the  insured  by  the  policy  to  change  tlie  beneficiary." 

AVhere  the  policy  provides  that  if  the  beneficiary  is  not  living  at  the  death  of 
the  insured  the  proceeds  shall  be  payable  to  the  latter's  administrator,  he  takes  any 
part  of  the  proceeds  which  the  beneficiary  is  incapable  of  taliing.^^  Children  to 
whom  a  policy  on  the  life  of  their  father  is  payable,  if  their  mother  is  not  living, 
have  a  vested  interest  in  the  proceeds  subject  to  be  divested  if  the  mother  survives 
the  insured  and  on  the  death  of  one  of  the  children  after  that  of  his  mother,  his 
interest  descends  to  his  heirs.^' 

By  statute  in  many  states  policies  on  the  life  of  a  husband  payable  to  his  wife 
are  her  sole  and  separate  property  free  from  the  control  or  disposition  of  her  hus- 
band.^* In  New  York  a  policy  payable  to  a  married  woman  or  to  her  and  her 
children  may  be  disposed  of  by  her  by  will  if  she  dies  before  it  becomes  due  leaving 
no  children  or  issue  of  deceased  children.^^ 

A  gratuitous  policy  of  life  insurance  is  a  donation  of  movables  within  the 
meaning  of  the  Louisiana  statute  rendering  persons  living  together  in  open  con- 
cubinage incapable  of  donating  to  each  other  movables  in  excess  of  one-tenth  part 
of  the  whole  value  of  their  respective  estates,^"  and  such  policy  is  void  as  to  such  ex- 


are  not  affected  by  any  change  contemplat- 
ed but  not  perfected  by  insured  according  to 
tlie  terms  of  the  policy  and  the  statutes. 
Laws  N.  T.  1892,  p.  2015,  c.  690,  §  211.  The 
provisions  of  the  policy  and  the  statute  can- 
not be  waived  by  the  company  after  insur- 
ed's death.  Id.  A  provision  that  the  insured 
"may  with  the  consent  of  the  company  at 
any  time  assign  it,  or  before  assignment 
change  the  beneficiary,"  and  requiring  writ- 
ten notice  of  an  assignment  to  be  given  to 
the  company,  does  not  require  that  the  com- 
pany be  given  notice  of  a  change  of  the 
beneficiary  or  that  it  consent  thereto.  Howe 
V.  Fidelity  Trust  Co.  [Ky.]  89  S.  W.  521.  A 
trust  document  executed  by  the  insured,  ap- 
pointing a  trustee  to  administer  the  pro- 
ceeds of  the  policy,  held  to  amount  to  a 
change  of  beneficiary  and  not  to  be  an  assign- 
ment, and  was  valid  without  the  company's 
consent.     Id. 

"Where  an  insurance  policy  was  made  pay- 
able to  the  wife  of  insured,  in  conformity 
with  statutory  provisions,  so  as  to  be  sub- 
ject to  her  disposition  in  case  of  her  death 
without  issue,  an  agreement  by  the  insur- 
er, on  her  death  without  issue,  to  pay  the 
policy  to  insured's  estate  in  consideration  of 
his  payment  of  future  premiums,  did  not  es- 
top insurer  from  denying  liability  to  his 
estate.  Bradshaw  v.  Mutual  Life  Ins.  Co.,  95 
N.   Y.    S.    780. 

9.  Provident  Sav.  Life  Assur.  Soc.  v.  Dees, 
27   Ky.   L.   R.   670,   86   S.   W.   522. 

10.  Provident  Sav.  Life  Assur.  Soc.  v. 
Dees,  27  Ky.  L.  R.  670,  86  S.  W.  522.  As 
where  father  mutilates  life  policy  taken  out 
for  the  benefit  of  his  daughter,  by  the  in- 
sertion of  a  minor  son  as  a  co-beneficiary, 
notwithstanding  he  had  a  right  to  change 
the  beneficiary  with  consent  of  the  insurer. 
Instructions  held  too  favorable  to  defendant. 
Id. 

11.  Howe  V.  Fidelity  Trust  Co.  [Ky.]  89 
S.    W.    521. 


12.  Takes  the  nine-tenths  which  the 
beneficiary,  being  the  concubine  of  the  in- 
sured, is  incapable  of  taking  under  La.  Civ. 
Code,  art.  1481.  New  York  Life  Ins.  Co.  v. 
Neal    [La,]    38    So.    485. 

13.  Proceeds  of  policy  payable  to  insured's 
wife  if  living,  and  if  not  to  their  children, 
held,  on  the  death  of  the  wife  and  one  of 
their  two  children  before  that  of  the  insur- 
ed, to  belong  one- half  to  the  surviving 
child  and  the  other  half  to  the  children 
of  the  deceased  child.  Michigan  Mut.  Life 
Ins.  Co.  V.  Easier  [Mich.]  12  Det.  Leg.  N.  159, 
103    N.   W.    596. 

14.  Rev.  St.  1898,  §  2347.  Wife  may  sue 
for  repudiation  of  policy  payable  to  her  if 
she  survives  the  insured  or  if  not  tlien  to 
his  heirs,  without  joining  him  as  a  plaintiff. 
Merrick  v  Northwestern  Nat.  Life  Ins.  Co. 
[Wis.]  102  N.  W.  593.  Neither  this  statute 
nor  Rev.  St.  1878,  f  2347,  to  same  effect,  ren- 
ders' wife's  interest  nonassignable.  Canter- 
bury V.  Northwestern  Mut.  Life  Ins.  Co. 
[Wis.]    102   N.    W.    1096. 

15.  A  life  policy  payable  to  the  wife  "for 
her  sole  use,  if  living,  in  conformity  witli 
the  statute,  and  if  not  living,  to  their  chil- 
dren or  their  guardian  for  their  use,"  was 
within  Laws  1840,  p.  59,  c.  80,  as  amended 
by  Laws  1870.  p.  612,  c.  227,  and  Laws  1873, 
p.  1234.  c.  821,  relative  to  policies  payable 
to  married  women,  and  in  case  of  her  deatli 
before  her  liusband,  passed  under  the  re- 
siduary clause  of  her  will,  notwithstanding 
the  fact  that  it  was  procured  by  the  husband 
who  paid  all  the  premiums  tliereon  and  kept 
it  in  his  possession  (Statute  since  superseded 
by  Laws  1896,  c.  272,  p.  215).  Bradshaw  v. 
Mutual   Life  Ins,   Co.,    95  N.  Y.   S.  780. 

16.  Within  Civ.  Code,  art.  1481.  New 
York  Life  Ins.  Co.  v.  Neal  [La.]  38  So.  485. 
The  gratuity  as  to  nine-tenths  is  prohibited 
in  any  form,  whether  as  a  donation,  a  gra- 
tuitous stipulation  pour  autrui,  or  in  the  form 
of  an  insurance  policy,  and  hence  the  policy 
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cess.^^  It  being  established  that  the  beneficiary  was  the  concTibine  of  the  insured, 
a  married  man,  the  burden  is  on  her  to  show  a  legal  consideration.^^  There  is, 
however,  no  donation  where  the  concubine  herself  pays  the  premiums  on  a  policy 
on  the  life  of  the  insured  in  accordance  with  its  provisions,  but  in  such  case  she  is 
the  owner  of  the  policy  and  is  entitled  to  the  proceeds,  to  the  exclusion  of  his  col- 
lateral kin.^° 

Rights  of  employe  under  employer's  liability  policy."^" — In  case  a  judgment 
for  injuries  against  one  having  an  employer's  liability  policy  is  not  paid,  on  ac- 
count of  the  insolvency  of  the  insured,  there  is  no  privity  of  contract  between  the 
insurer  and  the  judgment  creditor  through  the  insurance  contract,  that  being  a 
matter  between  the  insurer  and  insured  only.^^ 

Rights  of  mortgagee.^^ — In  the  absence  of  a  provision  therein  to  the  contrary,^' 
if  the  policy  is  issued  to  the  owner,  the  loss  if  any  being  payable  to  a  mortgagee 
or  other  third  person  as  his  interest  may  appear,  the  insurance  is  to  be  deemed 
as  running  to  the  owner,  and  any  act  of  his  which  would  avoid  the  policy  as 
against  him  will  prevent  a  recovery  by  the  mortgagee,  though  he  is  ignorant  of 
the  violation  of  the  contract  and  does  not  consent  thereto.^*  The  only  right  ac- 
quired by  the  mortgagee  is  a  right  to  receive  so  much  of  any  sum  as  may  become 
due  under  the  policy  as  does  not  exceed  his  interest  as  mortgagee.^^    This  is  par- 


is  not  rendered  valid   by  regarding   It  as   a 
stipulation    pour   autrui.     Id. 

17.  Under  Civ.  Code,  art.  12,  providing 
that  whatever  is  done  in  violation  of  a  pro- 
hibitory law  is  void,  although  the  nullity  be 
not  formally  directed.  New  York  Life  Ins. 
Co.  V.  Neal  [La.]  38  So.  485.  Beneficiary  In 
endowment  policy,  who  was  concubine  of  the 
insured,  the  latter  being  a  married  man  and 
leaving  children  without  support,  held  en- 
titled to  only  one-tenth  of  the  proceeds,  it 
appearing  that  the  insured  had  no  property. 
Id. 

18.  Presumption  is  that  it  was  gratuitous. 
New  York  Life  Ins.  Co.  v.  Neal  [La.]  38  So. 
485.  Evidence  held  not  to  show  that  insur- 
ed was  indebted  to  the  beneficiary.     Id. 

10.  But  where  the  concubine  paid  all  the 
premiums,  as  was  stipulated  with  the  insur- 
er, rendered  faithful  service  to  the  deceased 
and  provided  him  with  decent  burial,  he  not 
expending  a  cent  on  the  policy,  it  was  not  a 
donation  to  her,  but  her  own  investment, 
and  she  was  entitled  to  the  proceeds  to  the 
exclusion  of  the  Insured's  collateral  kin. 
Particularly  where  he  was  unmarried  and 
left  no  forced  heirs.  Succession  of  Johnson 
[La.]   38   So.   880. 

20.  See   4  C.  L.  190. 

21.  Burke  v.  London  Guarantee  &  Aoo. 
Co.,   93  N.  T.  S.  653. 

32.  See  4  C.  L.  191.  For  rights  of  mort- 
gagee as  to  appraisal  of  loss,  see  §  20,  post. 
Subrogation  of  Insurer  to  rights  of  mort- 
gagee, see  §  23,  post. 

23.  Where  a  mortgage  clause  provides 
that  the  insurance  shall  not  be  invalidated 
as  to  the  mortgagee  by  any  act  or  neglect 
of  the  mortgagor,  the  insured,  nor  by  any 
change  in  the  title  or  ownership  of  the  prop- 
erty, the  mortgagee  is  not  affected  by  the 
mortgagor's  failure  to  give  notice  to  the 
company  of  a  change  In  title  as  required 
by  the  policy,  and  can  only  be  called  upon 
to  give  such  notice  himself  after  havlnj;  ac- 
quired knowledge  of  the   change.     Southern 


Bldg.  &  L.  Ass'n  v.  Pennsylvania  Fire  Ins. 
Co.,  23  Pa.  Super.  Ct.  88.  Notice  in  the 
proof  of  loss  held  sufficient  where  it  did 
not  appear  that  mortgagee  knew  of  the 
change    prior   to   that    time.     Id. 

24.  Welch  V.  British  American  Assur.  Co. 
[Cal.]  82  P.  964.  Such  an  indorsement  com- 
monly called  an  open  mortgage  clause  does 
not  bring  the  mortgagee  and  the  Insurer  Into 
contractual  relations  'with  each  other,  but 
the  contract  remains  one  exclusively  between 
the  insurer  and  the  property  owner.  Col- 
linsville  Sav.  Soc.  v.  Boston  Ins.  Co.,  77  Conn. 
676,  60  A.  647.  Mortgagee's  right  to  take 
Is  limited  to  Insurer's  liability  under  the 
policy,  and  the  policy  may  become  forfeited 
and  the  mortgagee  deprived  of  all  protection 
thereunder  by  any  act  or  default  of  the  prop- 
erty owner  before  the  loss.  Id.  In  the  ab- 
sence of  some  provision  to'  the  contrary, 
does  not  create  a  new  contract  of  Insurance 
with  the  payee,  or  abrogate  or  waive  any 
condition  of  the  policy.  Atlas  Reduction 
Co.  V.  New  Zealand  Ins.  Co.  [C.  C.  A.]  138 
F.  497.  Where  a  policy  is  void  as  to  the 
assured  for  a  violation  of  the  condition 
against  other  Insurance,  It  Is  also  void  as 
to  one,  not  being  a  mortgagee,  to  whom, 
by  subsequent  agreement  "any  loss  or  dam- 
age ascertained  and  proved  to  be  due  the  in- 
sured" is  made  payable  as  his  Interest  may 
appear.  Heyl  v.  Aetna  Ins.  Co.  [Ala.]  38  So. 
118. 

25.  Is'  not  the  "Insured"  within  the  mean- 
ing of  the  provision  for  appraisal  of  the  loss, 
but  owner  has  full  power  in  that  regard,  and 
his  acceptance  of  the  award  binds  mort- 
gagee, though  latter  had  nothing  to  do  with 
it.  Collinsville  Sav.  Soc.  v.  Boston  Ins.  Co., 
77  Conn.  676,  60  A.  647.  Is  not  an  assign- 
ment of  the  policy  and  does  not  divest  the 
Insured  of  his  title;  It  is  only  a  conditional 
appointment  that  if  the  mortgage  debt  is 
unpaid  at  the  date  of  loss  the  money  shall 
go  to  the  mortgagee.  Staats  v.  Georgia 
Home  Ins.   Co.    [W.  Va.]    50  S.  E.   815.     Is   a 
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ticTilarly  true  when  the  indorsement  is  made  subject  to  the  conditions  of  the  policy, 
in  which  event  a  loss  to  be  payable  to'  the  mortgagees  must  be  one  which,  under 
the  conditions  of  the  policy,  would  be  payable  to  the  insured  in  the  absence  of  such 
indorsement;,  and  whatever  would  defeat  the  insured's  right  to  payment  in  the  ab- 
sence of  such  indorsement,  will  still  defeat  it.^"  Thus  where  the  policy  provides 
that  it  cannot  be  modified  or  any  provision  thereof  waived  except  in  writing, 
an  indorsement  making  the  loss  payable  to  third  persons  as  their  interest  may  ap- 
pear does  not  either  in  terms  or  by  implication  consent  to  an  incumbrance  created 
by  a  chattel  mortgage  in  favor  of  such  persons,  or  prevent  a  forfeiture  of  the  policy 
for  the  giving  of  such  a  mortgage  without  the  company's  consent.^^  The  appoint- 
ment of  such  persons  to  receive  the  loss  is  not  inconsistent  with  the  prohibition 
against  chattel  mortgages,  since  it  is  not  necessary  that  there  be  such  a  mortgage, 
in  order  to  make  the  appointment  valid,  or  to  give  the  appointees  an  interest  in 
the  loss.^^  It  has  been  held  that  where  the  policy  contains  a  further  provision 
to  the  effect  that  if,  with  the  consent  of  the  company,  any  interest  shall  exist  in 
favor  of  a  mortgagee,  the  conditions  of  the  policy  shall  apply  in  the  manner  ex- 
pressed in  such  provisions  and  conditions  of  insurance  relating  to  such  interest  as 
shall  be  .■written  upon,  attached,  or  appended  to  the  policy,  the  interest  of  the  mort- 
gagee is  freed  from  all  conditions  not  repeated  at  the  time  of  the  creation  of  that 
interest  by  being  at  that  time  again,  in  substance  at  least,  written  upon  the  policy, 
or  attached  or  appended  thereto.^*  There  seems,  however,  to  be  some  conflict 
of  authority  in  this  regard.^" 

The  phrase  "as  his  interest  may  appear"  does  not  refer  to  the  mortgagee's  in- 
terest in  the  property,  but  to  the  amount  of  the  mortgage  debt,"'-  and  to  such  in- 
terest in  the  payment  of  the  loss  as  may  appear  when  it  occurs,  without  regard  to 
the  character  of  the  interest  or  the  time  when  it  may  have  arisen.'^ 

The  mortgagee's  right  of  recovery  is  limited  by  the  extent  of  his  interest 
in  the  property,'*  the  provisions  of  the  loss  payable  clause,'*  and  the  amount  of 


mere  appointee  for  that  purpose.  Atlas  Re- 
duction Co.  V.  New  Zealand  Ins.  Co.  [C.  C. 
A.]   138  F.  497. 

26.  Atlas  Reduction  Co.  v.  New  Zealand 
Ins.  Co.  [C.  C.  A.]  138  F.  497.  Such  provi- 
sion and  provisions  in  the  policy  as  to 
waiver  must  be  read  together.     Id. 

27.  Indorsement  did  not  mention  mort- 
gage, describe  appointees  as  mortgagees,  or 
show  that  attention  of  parties  was  called 
to  the  existence  of  the  mortgage.  Atlas  Re- 
duction Co.  V.  New  Zealand  Ins.  Co.  [C.  C. 
A.]  138  P.  497.  Allegations  of  complaint 
held  to  mean  nothing  more  than  that  con- 
sent to  chattel  mortgage  was  given  at  time 
and  place  when  and  where  provision  making 
policy  payable  to  mortgagees  was  indorsed 
on  policy  and  by  agents  who  made  the  in- 
dorsement.    Id. 

2S.     Particularly    where    they    were    both 
creditors   of  the  Insured  and  mortgagees  of 
his     realty.     Atlas     Reduction     Co.     v.     New 
.Zealand  Ins.   Co.    [C.  C.   A]    138  F.   497. 

29.  Where  provision  was  indorsed  on 
policy  that  loss  should  be  payable  to  mort- 
gagee, subsequent  sale  of  premises  by  mort- 
gagor In  violation  of  a  condition  of  the 
policy,  held  not  to  prevent  recovery  by 
mortgagee.  Welch  v.  British  Am.  Assur.  Co. 
rCal  ]  82  P.  964.  Subsequent  provisions  in 
policy  that  it  is  "made  subject  to  the  fore- 
going  stipulations   and   conditions,    together 


•with  such  other  provisions,  agreements,  oi" 
conditions  as  may  be  endorsed  hereon,  or 
added  hereto"  and  that  no  privilege  or  per- 
mission affecting  the  insurance  shall  ever 
be  claimed  by  the  insured  unless  written 
on  or  attached  to  the  policy  do  not  change 
the  rule.  Word  "Insured"  held  not  to  mean 
the   mortgagee.     Id. 

30.  Award  of  appraisers  accepted  by 
mortgagor  held  binding  on  mortgagee, 
though  policy  contained  the  provision  last 
quoted.  CollInsvIHe  Savings  Soc.  v.  Boston 
Ins.   Co.,    77    Conn.    676,    60    A.    647. 

31.  Brown  v.  Commercial  Fire  Ins.  Co.,  21 
App.  D.  C.  325. 

33.  Atlas  Reduction  Co.  v.  New  Zealand 
Ins.   Co.    [C.   C.   A.]    138  F.    497. 

33.  Where  mortgage  is  a  lien  on  the  real- 
ty only,  his  right  Is  limited  to  amount  of 
insurance  on  building,  and  he  has  no  Inter- 
est In  that  on  personalty  contained  therein. 
Herzog  v.  Palatine  Ins.  Co.,  36  Wash.  611, 
79    P.    287. 

34.  Where  policies  Insured  buildings  and 
their  contents  under  separate  valuations 
and  were  Indorsed  "Loss,  if  any,  on  build- 
ings, payable"  to  a  mortgagee  as  his  inter- 
est may  appear,  he  was  not  entitled  to  any 
of  the  Insurance  on  the  "contents."  Con- 
tract held  severable.  Miller  v.  Gibbs,  95  N. 
T.   S.    385. 
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the  mortgage  debt/^  whicli  latter  is  prima  facie  determinable  from  the  record  of 
the  mortgage;^*  but  a  mortgagee  who  is  also  a  trustee  may  recover  the  full  amount 
of  the  policy.^'  The  insured  is  not  deprived  of  his  right  to  sue  on  the  policy/' 
and  the  mortgagee  may  maintain  an  action  at  law  thereon  in  his  own  name  when 
the  amount  of  the  mortgage  debt  exceeds  the  value  of  the  insurance  and  the  mortgage 
covers  all  the  property  destroyed.'*^ 

In  Porto  Eico  the  avails  of  insurance  on  mortgaged  property,  and  the  crops 
growing  thereon  when  the  policy  is  issued,  inure  to  the  benefit  of  a  mortgagee 
whose  interest  is  acquired  before  loss,  and  he  may  sue  to  enforce  his  rights  therein 
without  an  assignment  or  transfer  of  the  policy  to  him  by  the  mortgagor.^"  He 
need  not  first  exhaust  his  remedies  against  the  other  property  embraced  in  the 
mortgage.*^ 

Insurance  hy  bailee  or  agent.*^ 

§  12.  Policy  value  in  cash  or  loans  before  loss.*^ — It  has  been  held  that 
certificates  in  endowment  associations  have  a  surrender  value  on  the  insolvency  of 
the  company  in  the  same  manner  as  ordinary  policies  of  insurance.** 

§  13.  Options  and  privileges  under  policy.*' — Policies  frequently  provide 
that,  on  default  in  the  payment  of  premiums  after  they  have  been  in  force  for  a 
certain  number  of  years,  the  insured's  share  of  the  reserve  fund  shall  be  applied 
on  the  amount  due,*°  or  shall  be  used  to  purchase  extended  insurance.*^     A  pro- 


35.  Where  mortgag-ee  insures  solely  on 
his  own  account,  if  loss  occurs  before  extin- 
iruishment  of  debt  the  insurer  is  bound  to 
pay  him  the  amount  of  such  debt,  not  to  ex- 
ceed the  amount  of  the  policy.  Baker  v. 
Monumental  Sav.  &  Loan  As§'n  [W.  Va.]  52 
S.  E.  403.  Where  policy  issued  to  mort- 
gagee in  possession  of  a  stock  of  goods  is 
reneTved  at  end  of  first  year,  thus  indicat- 
ing that  the  insurer  expected  store  to  con- 
tinue as  a  going  concern,  it  cannot  contend 
that  he  had  no  interest  in  the  property  at 
the  time  of  the  Are  on  the  ground  that  his 
debt  has  been  paid  by  tlie  receipt  of  the 
proceeds  of  sales  more  than  equaling  the 
amount  thereof,  it  appearing  that  he  has, 
with  the  consent  of  the  mortgagor,  replen- 
ished the  stock  from  time  to  time,  and  has 
applied  only  the  net  proceeds  to  the  pay- 
ment of  his  claim.  Dalton  v.  Milwaukee  Me- 
chanics' Ins.-  Co.,  126  Iowa,  377,  102  N.  W. 
120;  Dalton  v.  Germania  Fire  Ins.  Co.  [Iowa] 
102    N.    W.    127. 

30.  Policy  is  prima  facie  payable  to  him 
to  the  extent  of  the  mortgage  debt  as  it  ap- 
pears from  the  records  notwithstanding  a 
renewal  of  the  mortgage  subsequent  to  the 
issue  of  the  policy.  Continental  Ins.  Co.  v. 
Thomason,    27    Ky.    L.    R.    15S,    84    S.    W.    546. 

37.  Chattel  mortgage.  Wheaton  v.  Liv- 
erpool &  London  &  Globe  Ins.  Co.  [S.  D.]  104 
N.  W.  850.  Where  a  chattel  deed  of  trust 
stipulates  that  the  chattels  shall  be  kept  in- 
sured for  the  better  security  of  the  debt, 
and  the  policy  is  delivered  to  the  trustee, 
he  has  an  equitable  lien  upon  the  proceeds 
of  the  insurance.  Brown  v.  Commercial  Fire 
Ins.  Co.,  21  App.  D.  C.  325.  Trustee  in  a 
chattel  trust  deed,  by  the  delivery  to  him  of 
the  policy,  and  its  indorsement  as  payable 
to  him  as  his  interest  may  appear  becomes 
the  assignee  of  the  policy,  and  not  merely 
an  appointee  to  receive  payment.  Id.  His 
right  is  not  affected  by  the  fact  that  In- 
dorsement was  made  after  the  loss,  though  it 


was  antedated.  Id.  Judgment  in  such  case 
will  protect  the  insurer  which  has  no  con- 
cern with  possible  claims  of  mortgagees  or 
unsecured  creditors  who  might  impress 
trust   on   part   of   the   insurance.     Id. 

38.  Staats  v.  Georgia  Howe  Ins.  Co.  [W. 
Va.]    50    S.    E.    815. 

30.  Brown  v.  Commercial  Fire  Ins.  Co.,  21 
App.    D.    C.    325. 

40.  Avails  of  Insurance  on  sugar  and 
molasses  coming  into  the  sugar  house  on 
a  sugar  plantation  as  the  result  of  the 
manufacture  of  a  crop  growing  on  mortgag- 
ed realty  when  the  insurance  was  effected 
inure  to  the  benefit  of  the  mortgagee  if  the 
loss  occurred  after  the  execution  of  the 
mortgage  particularly  when  the  mortgage 
covers  both  the  realty  and  the  fruits  there- 
of, and  he  may  sue  to  enforce  his  rights 
therein  without  an  assignment  or  transfer 
of  the  policy  to  him  by  the  mortgagor.  Un- 
der Mortgage  Law  of  1880,  art.  118,  and 
Mortgage  Law  of  1893,  art.  110,  providing 
that  mortgage  shall  cover  crops  growing,  or 
harvested  but  not  yet  removed  and  ware- 
housed, when  the  mortgage  falls  due,  and 
indemnities  due  the  mortgagor  for  insur- 
ance of  the  realty  or  the  crops.  Royal  Ins. 
Co.  V.  Miller,  26  S.  Ct.  46.  The  fact  that 
the  Spanish  law  gives  a  summary  remedy 
to  enforce  a  mortgage  does  not  prevent  the 
mortgagee  from  suing  in  the  ordinary  way 
to  enforce  the  application  of  the  proceeds 
of  the  policy  to  the  payment  of  his  mort- 
gage.    Id. 

41.  In  Porto  Rico.  Royal  Ins.  Co.  v.  Mil- 
ler,   26    S.    Ct.    46. 

42.  See  4  C.  L.   192. 

43.  See    4    C.   L.    193. 

44.  Gilbert  v.  Endowment  Assn.,  21  App. 
D.   C.    344. 

45.  See   4    C.   L.    193. 

46.  Under  policy  providing  for  equitable 
division  of  reserve  fund  every  Ave  years  in 
the  form  of  a  bond,  and  that  policy  of  any 
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vision  for  extended  insurance  "after  the  policy  has  been  in  force  three  full  years'' 
has  no  application  where  the  insured  fails  to  pay  a  quarterly  instalment  of  the 
third  year's  insurance  and  the  insurance  ceases.** 

Under  a  policy  providing  that,  on  default  after  the  payment  of  a  certain 
numijer  of  premiums,  the  insured  shall  be  entitled  to  a  paid  up  policy  provided  he 
makes  a  demand  therefor  and  surrenders  his  policy  within  a  specified  time,  the 
time  of  making  the  demand  is  not  of  the  essence  of  the  contract,  and  the  insured, 
or  the  beneficiary  after  his  death,  may  make  it  within  a  reasonable  time.*'  The 
rule  is  different,  however,  where  the  policy  further  provides  that  on  his  failure  to 
siiirronder  it  within  the  time  specified  the  reserve  shall  be  used  in  the  purchase 
of  extended  or  term  insurance,  since  in  such  case  the  insured  has  two  options  and 
is  bouiid  to  elect  between  them.""  In  Kentucky  five  years  is  held  to  be  a  reasonable 
time  in  which  to  make  such  demand."^  A  surrender  or  an  offer  to  surrender 
the  lapsed  policy  is  not  essential  where,  upon  demand,  the  company  unconditionally 
refuses  to  issue  a  paid  up  one  on  the  ground  that  the  policy  is  valueless  and  no 
longer  in  force.'^  The  New  York  statute  requiring  a  demand  and  a  surrender  of 
the  policy  to  be  made  within  six  months  after  forfeiture  has  no  extraterritorial 
opera tion.^^  In  Kentucky  the  holder  of  a  life  policy  is  not  entitled  to  any  part 
of  the  reserve  fund  while  the  policy  remains  in  force  or  until  it  is  surrendered  to 
the  company.^* 


member  who  had  paid  premiums  in  advance 
when  due  without  using  any  portion  of  his 
accumulations  In  such  fund  should  be  non- 
forfeitable for  nonpayment  of  premiums  un- 
til all  his  share  therein  had  been  exhaust- 
ed for  that  purpose,  held,  that  plaintiff,  who 
had  paid  premiums  for  ten  years  had  right 
to  have  bonds  issued  at  end  of  five  years 
applied  to  payment  of  premium  which  he  did 
not  pay  when  due,  even  though  no  bonds 
had  been  Issued  to  him  at  the  end  of  the 
ten-year  period.  Kelly  v.  Security  Mut.  Life 
Ins.  Co.,  94  N.  T.  S.  601. 

47.  Premiums  having  been  paid  for  five 
years,  held  that,  under  the  contract,  if  there 
was  anything  in  the  guaranty  fund  on  the 
day  when  a  premium  became  due  and  not 
paid  which  had  not  been  used  to  keep  the 
premiums  level,  80  per  cent,  thereof  must  be 
applied  to  extend  the  insurance.  Provident 
Sav.  Life  Assur.  Soc.  v.  King,  216  111.  416, 
75  N.  B.  166.  Where  policy  provided  that 
certain  portion  of  premiums  was  to  be  used 
to  form  guaranty  fund,  and  company  failed, 
on  notice,  to  produce  its  books  showing 
amount  of  premiums  received,  held,  that  it 
was  competent  for  plaintiff  to  show  cost  of 
insurance  by  company's  sworn  reports  to 
two  states,  the  actual  mortality  reported,  and 
the  estimated  mortality  based  on  tables  in 
general  use,  as  tending  to  show  that  there 
was  sufficient  money  in  the  fund  to  carry 
the  policy  to  the  date  of  insured's  death. 
Id.  Admissions  of  defendant's  officers  that 
general  mortality  had  never  exceeded  ex- 
pected mortality  held  admissible.  Id.  Evi- 
dence that  agent  told  beneficiary  when  policy 
was  taken  out  that  it  was  the  best  kind  of  a 
policy  because  it  was  nonforfeitable  after 
five  years,  and  that  another  agent  subse- 
quently told  her  that  he  had  been  sent  to 
take  up  the  policy  and  could  give  her  a 
better  rate  if  she  would  take  a  straight  10- 
year  policy  in  lieu  thereof,  held  irrelevant 
and   immaterial.     Id. 


48.  Letzler's  Adm'r  v.  Pacific  Mut,  Life 
Ins.  Co.,   27  Ky.  L.  R.   372,  85  S.  W.  177. 

49.  Under  a  policy  providing  that,  on  de- 
fault after  the  payment  of  premiums  for  a 
specified  period,  the  insured  shall  be  entitled 
to  a  paid-up  nonparticipating  stock  policy 
provided  he  returns  his  policy  and  applies 
therefor  within  a  specified  time,  and  that 
otherwise  the  policy  shall  be  void  except 
as  to  the  legal  reserve  at  the  end  of  the  last 
policy  year  for  which  the  entire  premium 
has  been  paid,  which  shall  be  paid  after 
satisfactory  proof  of  the  death  of  the  in- 
sured, a  failure  to  demand  a  paid-up  policy 
within  the  time  specified  does  not  forfeit 
insured's  right  to  a  paid-up  policy.  Aetna 
Life  Ins.  Co.  v.  Sugg,  27  Ky.  L.  R.  846,  86  S. 
W.  967. 

50.  Aetna  Life  Ins.  Co.  v.  Sugg,  27  Ky. 
L.  R.  846,  86  S.  W.  967. 

51.  Aetna  Life  Ins.  Co.  v.  Sugg,  27  Ky.  L. 
R.  846,  86  S.  W.  967.  Demand  for  a  paid-up 
policy  must  be  made  within  five  years  after 
default  in  the  payment  of  premiums,  but, 
the  demand  having  been  made  in  time,  an 
action  'to  compel  the  issuance  of  the  policy 
may  be  brought  on  the  written  contract  at 
any  time  within  fifteen  years  after  the  cause 
of  action  accrues.  Barrett  v.  Mutual  Life 
Ins.  Co.,  27  Ky.  L.  R.  586,  85  S.  W.  749. 
There  is  no  laches  where  the  action  is 
brought  within  the  time  limited  by  the  stat- 
ute.    Id. 

52.  Barrett  v.  Mutual  Life  Ins.  Co.,  27 
Ky.   L.   R.   586.    85  S.   W.  749. 

53.  N.  Y.  Laws  1892,  p.  1969,  c.  690.  Bar- 
rett V.  Mutual  Life  Ins.  Co.,  27  Ky.  L.  R. 
586,   85  S.  W.   749. 

54.  Under  St.  1903,  §  559,  requiring  sur- 
render of  policy  by  Insured  in  order  to  entitle 
him  to  the  cash  surrender  value  of  the 
policy,  and  Id.  §  659,  subd.  3,  making  it  op- 
tional with  the  company,  in  case  of  indus- 
trial policies  where  the  weekly  premiums 
are  less  than  50  cents  each,   to  pay  the  cash 
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By  statute  in  some  states  life  policies  on  which  a  certain  number  of  premiums 
have  been  paid  become  nonforfeitable  for  subsequent  nonpayment,  the  net  value 
of  the  policy  at  the  time  of  default  being  used  to  purchase  temporary  insurance 
or  a  paid  up  policy.^'  The  premiums  paid  by  the  assured  is  the  basis  to  be  adopted 
for  ascertaining  such  net  value.^°  No  allowance  need  be  made  for  future  charges  - 
except  such  as  the  statute  provides.^'  The  period  for  which  the  policy  is  continued 
in  force  is  to  be  calculated  from  the  date  of  the  policy  and  not  from  the  date  of 
the  lapse.^*  Such  provisions  do  not  ordinarily  apply  to  assessment  insurance/' 
but  the  inclusion  of  an  accident  clause  in  a  policy  does  not  prevent  its  being  a 
"policy  of  insurance  on  life.""" 

§  14.  Assignments  and  transfers  of  lenefits  or  insurance.^''-  Life  insur- 
ance.'*'— There  is  a  conflict  of  authority  as  to  the  validity  of  an  assignment  to  one 
having  no  insurable  interest  in  the  life  of  the  insured,"^  but  all  courts  unite  in 
holding  such  an  assignment  void  where  the  transaction  is  a  mere  wager.°*  The 
defense  of  want  of  insurable  interest  cannot  be  raised  in  a  contest  between  rival 
assignees/^  nor  can  the  assignor  question  the  validity  of  the  assignment  because 
it  is  not  made  in  the  manner  required  by  the  policy."®    In  case  the  assignment  is 


surrender  value  or  to  issue  a  paid-up  policy, 
and  releasing  it  from  further  liability  on 
doing  either.  Jenkins  v.  Sun  Life  Ins.  Co., 
'27  Ky.  L.  R.  1142,  87  S.  W.   1143. 

55.  Under  Rev.  St.  1899,  §  7897,  no  policies 
of  insurance  on  life  can  be  forfeited  after 
the  payment  of  three  annual  premiums 
thereon  for  nonpayment  of  premiums,  but 
net  value  of  policy  at  time  of  default  shall 
be  computed  on  actuaries'  or  combined  ex- 
perience tables  of  mortality,  with  four  per 
cent,  interest  per  annum,  and  after  deduct- 
ing- from  three-fourths  of  such  net  value  any 
notes  or  other  evidences  of  indebtedness  to 
the  company,  the  balance  shall  be  taken  as 
a  net  single  premium  for  temporary  insur- 
ance for  the  full  amount  written  In  the  poli- 
cy. Moore  y.  Northwestern  Nat.  Life  Ins. 
Co.  [Mo.  App.]  87  S.  "W.  988.  Mo.  Rev.  St. 
1899,  §  7897.  Hayden  v.  Franklin  Life  Ins. 
Co.  [C.  C.  A.]  136  F.  285.  Where  declaration 
on  life  policy  counted  on  statute  providing 
that  after  policy  had  been  in  force  for  three 
years  the  reserve  thereof,  in  case  of  default, 
computed  with  the  surrender  value,  should 
be  taken  as  a  single  premium  and  be  applied 
to  continue  the  policy  in  force  or  purchase 
temporary  insurance,  held,  that  finding  that 
replication  to  a  plea  to  such  count  was  not 
sustained  by  the  evidence,  was  not  a  finding 
that  tiiere  was  nothing  in  the  guaranty 
fund,  and  hence  was  not  inconsistent  with 
a  finding  in  plaintiff's  favor.  Provident  Sav. 
Life  Assur.  Soc.  v.  King,  216  111.  416,  75  N. 
B.    166. 

56.  Policy  must  be  looked  to  for  this  pur- 
pose. Moore  v.  Northwestern  Nat.  Life  Ins. 
Co.    [Mo.  App.]    87  S.  W.   988. 

57.  The  effect  of  the  statute  is  to  create  a 
paid-up  policy  and  hence  no  allowance  need 
be  made  for  future  charges,  other  than  that 
made  by  the  statute  in  allowing  the  com- 
pany one-fourth  of  the  net  value,  and  in 
providing  (§  7899)  that  _the  company  shall 
have  the  right  to  deduct  from  the  amount 
insured  in  the  policy  the  amount  compound- 
ed at  six  per  cent,  per  annum  of  all  pre- 
miums that  have  been  foreborne  at  the  time 
of  the  decease  including  the  whole  of  the 
year's    premium    in    which    the   death    occurs. 


Moore    v.    Northwestern    Nat.    Life    Ins.    Co. 
[Mo.   App.]    87   S.   W.   988. 

58.  Union  Mut.  Lif^  Ins.  Co.  v,  Adler  [Ind. 
App.]  73  N.  B.  835.  Paragraph  of  complaint 
alleging  payment  of  four  premiums  held 
good  on  demurrer  as  showing  an  extension 
of  insurance  for  over  10  years  under  the 
nonforfeiture   law.     Id. 

59.  Do  not  under  Mo.  Rev.  St.  1899,  § 
7910.  Hayden  v.  Franklin  Life  Ins.  Co.  [C. 
C.  A.]  136  P.  285. 

60.  Within  Rev.  St.  1899,  §  7897,  provid- 
ing for  extended  insurance.  Moore  v.  North- 
western Nat.  Life  Ins.  Co.  [Mo.  App.]  87  S. 
W.    988. 

61.  See  4  C.  L.  193.  See  Fraternal  Mu- 
tual Benefit  Associations,  6  C  L,  1523. 

63.     See  4  C.  L.   193. 

63.  See  4  C.  L.  193,  n.  3,  et  seq.,  also  4 
C.   L.   236. 

Alabama:  An  assignment  by  the  Insur- 
ed to  one  having  no  insurable  interest  in 
his  life  Is  void  as  a  wager  policy.  Troy  v. 
London  [Ala.]   39  So.  713. 

64.  Irrespective  of  whether  the  holder 
of  a  policy  on  his  own  life  may  legally  sell 
and  assign  it  to  one  having  no  insurable 
interest  in  his  life,  he  cannot  make  it  the 
subject-matter  of  a  wagering  and  specula- 
tive contract  between  himself  and  a  person 
having  no  interest  therein.  Quillian  v.  John- 
son [Ga.]  49  S.  B.  801.  Assignment  of  policy 
to  one  having  no  Insurable  interest  under 
agreement  whereby  the  assignee  was  to  pay 
a  past  due  premium,  and  assignment  and 
policy  were  left  In  hands  of  third  person 
for  90  days,  during  which  time  the  assignor 
was  to  have  the  privilege  of  repaying  the 
premium,  in  which  event  the  policy  and 
assignment  were  to  be  returned  to  him,  but 
in  case  he  failed  to  do  so  then  the  policy 
was  to  go  to  the  assignee,  and  in  case  the 
assignor  should  die  within  the  90  days  then 
the  assignee  was  to  have  the  policy  on 
payment  of  certain  sums  to  the  assignee's 
children  and  certain  notes,  held  a  wagering 
contract   and  void.     Id. 

e.^.  Connecticut  Mut.  Life  Ins.  Co.  v.  Tuck- 
er [K.  I.]  61  A.  142.  Public  policy  does  not 
require   the   court   to   interpose    the   defense 
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declared  to  be  illegal  the  aspignee  may  recover  the  amount  of  premiums  paid/^  and 
any  other  payments  made  for  the  insured's  benefit  under  the  terms  of  the  agree- 
ment."' In  case  the  insured  deposits  the  policy  and  an  assignment  thereof  with 
a  third  person,  in  pursuance  of  the  terms  of  a  wagering  contract,  his  executor  may 
recover  it  under  the  statute  authorizing  the  recovery  of  money  lost  under  a  gambling 
contract.'"' 

Mere  naked  possession  of  the  policy  is  not  evidence  of  ownership,  but  in  the 
absence  of  a  written  assignment  the  holder  must  show  that  he  is  the  bona  fide  owner 
and  the  manner  in  which  he  became  such.^° 

An  assignment  of  a  policy  as  collateral  security  vests  in  the  assignee  a  title 
sufficient  to  enable  him  to  collect  the  proceeds  thereof,'^  j'^et  it  does  not  divest  the 
assignor  of  the  general  property  in  the  policy,  and  he  still  has  title  thereto  subject 
to  the  assignee's  lien.'^  The  assignee  may  ordinarily  enforce  the  collection  of  the 
security  to  the  full  amount,  holding  any  surplus  above  the  amount  due  him  for 
the  persons  equitably  entitled  thereto.''^  Before  the  assignor  has  a  right  to  control 
or  in  any  way  interfere  with  its  collection  he  must  allege  the  insolvency  of  the  as- 
signee, or  fraud  committed  or  about  to  be  committed  by  him,  or  some  other  substan- 
tial reason.^*  A  tender  of  the  debt  eztinguishes  the  dtssignee's  lien,  and  entitles 
the  assignor  to  the  possession  of  the  collateral."'  So  too,  where  the  assignee  has 
been  paid  more  than  the  amount  of  his  debt  by  the  insurance  company  and  declares 
to  the  assignor  his  intention  to  collect  and  appropriate  the  amount  remaining  due 
on  the  policy  contrary  to  his  agreement,  and  the  company,  being  informed  of  that 
fact,  agrees  to  hold  the  balance  due  on  the  policy  until  legally  authorized  to  dispose 
of  the  same,  the  insured  has  a  right  of  action  at  law  against  the  company.^*  One 
to  whom  a  poKcy  in  a  mutual  assessment  company  is  assigned  as  collateral  security 
takes  the  same  subject  to  the  rules  and  by-laws  of  the  company  and  is  not  entitled 
to  notice  of  the  time  of  payment  of  premiums  required  by  them  to  be  given  to  the 
insured.''^ 

In  states  where  the  statute  makes  a  policy  payable  to  a  married  woman  her 
sole  and  separate  property,  she  and  the  insured  may  assign  it  without  the  com- 
pany's consent.'*  Where  the  charter  of  a  mutual  company  provides  that  a  policy 
for  the  benefit  of  insured's  wife  or  children  shall  not  be  held  or  made  liable  for  his 
debts,  a  paid-up  policy  cannot,  without  consent  of  the  beneficiaries,  be  assigned  to 
the  company  as  security  for  a  loan,'*  notwithstanding  a  provision  in  the  policy  that 
it  may  be  assigned  at  any  time  with  the  consent  of  the  company.*" 


of  want  of  insurable  Interest  but  only  to  be 
satisfied  that  the  contract  Is  not  a  mere 
wager.     Id. 

66.  Because  not  Indorsed  on  the  policy. 
Connecticut  Mut.  Life  Ins.  Co.  v.  Tucker  [R. 
I.]   61  A.  142. 

67.  Quillian  V.  Johnson  [Ga.]  49  S.  E.  801. 

68.  Entitled  to  be  reimbursed  out  of  pro- 
ceeds of  policy  for  sums  paid  In  satisfaction 
of  notes  of  the  assignor  which  the  agree- 
ment required  him  to  pay  in  case  of  the  as- 
signor's death.  Quillian  v.  Johnson  [Ga.]  49 
o     B     801 

69.  Under  Code  1895,  S  3671.  May  main- 
tain equitable  action  to  prevent  the  assignee 
from  collecting  the  policy,  on  the  happening 
of  the  event  which,  under  the  contract, 
makes  the  assignment  absolute.  Quillian  v. 
Johnson  [Ga.]   49  S.  B.  801.  ,   „„  „    „    , 

70.  Cuyler  v.  Wallace  [N.  T.]  76  N.  E.  1; 
Cuyler  v.  WaUaee,  101  App.  Dlv.  207.  rvg, 
91  N.  T.  S.  690.     Son  having  assigned  policy, 

8  Curr.  L. — 8. 


payable  to  his  representatives,  to  his  father, 
latter  will  be  presumed  to  continue  to  own 
it  until  the  contrary  is  shown,  and  the  mere 
fact  that  the  son  was  in  possession  of  the 
policy,  claiming  to  be  the  owner  thereof 
prior  to  the  father's  death,  is  insufficient  to 
show  a  reassignment  to  liim.  Id.  Posses- 
sion by  son  raises  no  presumption  of  oral  re- 
assignment for  a  valuable  consideration. 
Id. 

71,  73,  73,  74,  75.  Clark  v.  Equitable  Life 
Assur.   Soc,    133    P.    816. 

76.  Particularly  when  the  liability  to  pay 
on  the  policy  is  not  ill  dispute.  Clark  v. 
Equitable  Life  Assur.   Soc,   133   P.   816. 

77.  Franklin  Life  Ins.  Co.  V.  American 
Nat.  Bank   [Ark.]    84   S.  W.   789. 

78.  Rev.  St.  1878,  §  2347;  amd.  Laws  1889, 
p.  299,  c.  271,  §  1;  Laws  1901,  p.  482,  c.  376. 
Canterbury  v.  Northwestern  Mut.  Life  Ins. 
Co.   [Wis.]    102  N.  W.   1096,  and  cases  cited. 
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A  provision  in  an  assignment  of  a  paid-up  policy  to  the  company  as  collateral 
secm-ity  for  a  loan  that,  upon  failure  to  pay  the  principal  or  interest  of  the  loan, 
the  company  may  cancel  the  policy  and  apply  its  cash  surrender  value  to  the  pay- 
ment of  the  loan  and  interest,  is  a  forfeiture  in  the  nature  of  a  mere  penalty  for 
the  nonpayment  of  borrowed-  money,  and  hence  unenforceable.^^ 

In  Illinois  an  insurance  policy  is  not  negotiable  either  by  common  law  or  by 
statute,  so  as  to  vest  the  title  in  the  assignee,^^  and  suit  thereon  must  be  brought 
in  the  name  of  the  assignor  for  the  use  of  the  assignee.*^  All  defenses  can  be  in- 
terposed to  such  an  action  which  could  have  been  if  the  name  of  the  assignee  were 
eliminated.^* 

Policies  having  an  inchoate  value  pass  to  the  insured's  trustee  in  bankruptcy 
though  they  have  no  cash  surrender  value.*^  So  do  policies  having  no  technical 
cash  surrender  value  at  the  time  of  the  adjudication  but  which  have  a  surrender  value 
in  which  the  bankrupt  has  a  contingent  interest.*" 

Fire  insurance.^'' — Policies  of  fire  insurance  are  not  in  their  nature  assignable 
before  loss  without  the  express  consent  of  the  company,  and  such  an  attempted 
assignment  puts  an  end  to  the  contract  independently  of  prohibitory  conditions 
therein.'""  Piovisions  requiring  such  consent  and  prescribing  the  manner  in  which 
it  may  be  obtained,  are  valid  and  must  be  complied  with.""  A  clause  prohibiting 
the  assignment  of  the  policy  before  loss  is  not  violated  by  its  transfer  and  de- 
livery as  collateral  security  for  a  debt,°°  and  a  subsequent  refusal  by  the  insurer  to 


79.  Act  March  19,  1878  (Acts  1877-78,  p. 
640,  c.  B45)  §  6,  construed.  Mutual  Life  Ins. 
Co.    V.    Twyman    [Ky.]    89    S.    W.    178. 

80.  Such  provision  is  repugnant  to  the 
constitution  and  void.  Mutual  Life  Ins.  Co. 
V.   Twyman    [Ky.]    89   S.    W.   178. 

81.  Mutual  Life  Ins.  Co.  v.  Twyman  [Ky.] 
89  S.  W.  178.  Particularly  where  the  policy 
does  not  provide  for  the  surrender  of  the 
policy  for  its  paid-up  or  cash  surrender  val- 
ue, or  for  a  loan  thereon  from  the  company 
to  the  insured,  and  the  company's  charter 
provides  that  a  policy  payable  to  the  in- 
sured's wife  and  children  shall  not  he  made 
liable  for  his  debts.     Id. 

82.  83.  Mutual  Life  Ins.  Co.  v.  Allen,  113 
111.  App.  89. 

84.  Words  "for  the  use  of"  the  assig-nee 
are  mere  surplusage.  Mutual  Life  Ins.  Co. 
V.    Allen,    113    111.    App.    89. 

S5.  Policies  having  a  collateral  loan  value 
and  paid-up  insurance  value.  Bankr.  Act 
July  1,  1898,  c.  541,  §  70,  subd,  5,  30  Stat. 
565  (U.  S.  Comp.  St.  1901,  p.  3451),  authoriz- 
ing a  bankrupt  to  retain  policies  by  paying 
their  cash  surrender  value  to  the  trustee, 
does  not  by  implication  change  this  rule. 
In   re    Coleman     [C.   C.   A.]    136   F.    818. 

Note:  In  Holden  v.  Stratton,  198  U.  S.  202, 
49  Law.  Ed.  1018,  supreme  court  intimates 
but  does  not  expressly  decide  that  policies 
"having  a  cash  surrender  value"  include 
policies  having  a  cash  value  which  would  be 
recognized  and  paid  by  the  insurer  on  sur- 
render of  the  policy,  though  no  stipulation 
as    to   surrender  value  is   contained  therein. 

86.  Where  policy  had  no  cash  surrender 
value,  but  the  insurer  voluntarily  agreed  to 
pay  a  certain  sum  for  it,  upon  a  release 
from  the  insured  and  his  wife,  the  bank- 
rupt's interest  was  assignable  and  his  trus- 
tee could  sell  it  and  have  the  bankrupt  as- 
sign the  same.  In  re  Coleman  [C.  C.  A.]  136 
F.    818. 


87.  See    4   C.   L.    195. 

88.  The  transfer  by  one  corporation  to 
another  of  all  its  insured  property,  together 
with  the  policy,  the  original  corporation 
continuing  its  existence,  gives  the  transferee 
no  rights  under  the  policy,  in  the  absence  of 
the  insurer's  assent  to  the  assignment,  par- 
ticularly where  the  policy  provides  that  an 
assignment  without  the  company's  consent 
shall  render  it  void.  Miles  Lamp  Chimney 
Co.  V.  Erie  Fire  Ins.  Co.  [Ind.]  73  N.  E.  107. 
It  appearing  that  the  old  corporation  still 
remains  in  existence,  it  must  appear  that 
the  new  one  has  in  some  lawful  way  suc- 
ceeded to  its  rights  in  the  policy  before  it 
can    sue    thereon.     Id. 

89.  Where  assignee  of  company  failed  to 
sign  and  forward  necssary  application  for 
the  company's  consent  ad  required  until  after 
the  property  was  destroyed,  held  that  he 
could  not  recover.  Hall  v.  Continental  Ins. 
Co.,  27  Ky.  L.  R.  99,  84  S.  W.  519.  Under 
provision  that  policy  might  be  transferred 
or  assigned  by  obtaining  the  consent  of  the 
secretary,  and  that  any  transfer  or  assign- 
ment made  without  such  consent  expressed 
in  writing  should  forfeit  all  benefits  under 
the  policy,  held,  that  policy  was  forfeited 
on  sale  of  insured's  interest  unless  it  was 
transferred  in  the  manner  specified.  Ben- 
nett V.  Mutual  Fire  Ins.  Co.  [Md.]  60  A.  99. 
Where  an  averment  that  a  policy  of  rein- 
surance procured  by  a  town  mutual  company 
has  been  assigned  to  plaintiff  in  due  form 
by  order  of  its  board  of  directors  is  not 
denied  in  the  answer,  it  will  be  presumed, 
in  the'  absence  of  evidence  to  the  contrary, 
that  such  board  had  authority  to  make  the 
assignment.  Cass  County  v.  Mercantile 
Town  Mut.  Ins.   Co.    [Mo.]    86   S.   W.  237. 

90.  Scottish  Union  &  Nat.  Ins.  Co.  v.  An- 
drews [Tex.  Civ.  App.]  13  Tex.  Ct.  Eep.  667, 
89   S.   W.    419. 
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attach  a  loss  payable  clause  in  no  waj'  affects  the  insured's  right  to  make  such  trans- 
fer.®^ An  agreement  to  assign  a  policy  as  collateral  security  for  a  loaai  will  oper- 
ate as  an  equitable  assignment  though  it  is  not  delivered  when  issued  nor  actually 
assigned  until  after  loss,  when  the  borrower  is  insolvent.'^ 

After  loss  the  policy  may  be  assigned  without  the  consent  of  the  company  and 
without  in  anyway  affecting  its  liability/^  notwithstanding  a  provision  therein  to 
the  contrary."*  The  assignee  simply  stands  in  the  shoes  of  the  assignor,  and  any 
valid  defense  which  could  be  set  up  against  the  insured  is  available  against  the 
assignee."''  He  is  not  bound  by  a  subsequent  adjustment  of  the  loss  made  by  the 
insurer  with  the  assignor."" 

§  15.  Change  or  substitution  of  contract,  or  risTc,  or  of  conditions  there- 
upon.'^''— Although  in  writing  the  policy  may  be  changed  or  modified  by  parol, 
notwithstanding  a  provision  therein  to  the  contrary."^  The  acts  of  the  agent  in  this 
regard  are  binding  on  the  company,  if  within  the  general  scope  of  his  authority."" 

An  agent  authorized  to  consent  to  the  removal  of  the  insured  property  may 
do  so  orally,  and  the  fact  that  the  rate  is  greater  in  the  new  location  will  not  relieve 
the  company  from  liability  provided  the  insured  agrees  and  holds  himself  in  readi- 
ness \o  pay  the  additional  premium,  it  being  the  agent's  duty  to  ascertain  the  in- 
creased rate  and  demand  the  same.^ 

When  a  member  of  a  life  association  ratifies  the  transfer  of  its  assets  and 
obligations  to  another  company,  he  thereby  ceases  to  be  a  member  of  the  retiring 
company  and  releases  it  from  further  liability.^ 

§  16.  Rescission,  forfeiture,  cancellation  and  avoidance.  A.  By  agree- 
ment.^— The  insured's  rights  are  fixed  by  the  contract  and  he  cannot  be  deprived 
of  them  without  his  consent,  except  in  the  manner  prescribed  thereby.*  Conditions 
imposed  upon  the  insurer  with  respect  to  giving  notice  of  cancellation  will  be 


91.  Company  cannot  ■without  Insured's 
consent  insert  adclitional  provisions  in  the 
policy  after  it  has  been  issued.  Scottish 
Union  &  Nat.  Ins.  Co.  v.  Andrews  [Tex.  Civ. 
App.]    13    Tex.   Ct.   Rep.    667,    89    S.   W.    419. 

92.  Assignee  has  lien  and  assignment 
after  loss  is  not  fraudulent  preference  so  as 
to  constitute  act  of  bankruptcy.  Wilder  v. 
"Watts,  138  F.  426. 

93.  Billmyer  V.  Hamburg-Bremen  Fire 
Ins.»Co.  [W.  Va.]  49  S.  B.  901;  Georgia  Co- 
op. Fire  Ass'n  v.  Borchardt  &  Co.  [Ga.]  51 
S.  B.  429.  Civ.  Code,  §  2102,  prohibiting 
transfers  without  the  consent  of  the  com- 
pany, applies  only  to  assignments  before 
loss,  and  §  2105  expressly  provides  that  a 
transfer  after  loss  does  not  affect  the  liabil- 
ity of  the  insurer.  Id.  Words  "subject  to 
the  consent"  of  the  company  in  assignment 
held  mere  surplusage,  and  the  result  of  In- 
advertence.    Id. 

94.  Such  conditions  are  null  and  void,  as 
Inconsistent  with  the  covenant  of  indem- 
nity and  contrary  to  public  policy.  Georgia 
Co-op.  Fire  Ass'n  v.  Borchardt  &  Co.  [Ga.] 
51   S.   E.    429. 

95.  Georgia  Co-op.  Fire  Ass'n  v.  Bor- 
chardt  &   Co.    [Ga.]    51   S.   B.    429. 

96.  Unless  the  assignor  acted  as  his  au- 
thorized agent.  Georgia  Co-op.  Fire  Ass'n  v. 
Borchardt   &  Co.    [Ga.]    51   S.  B.   429. 

97.  See  4  C.  L.   196. 

98.  Provision  prohibiting  parol  modifica- 
tion Is  a  part   of  the  contract  and  hence  it 


may  be  changed  the  same  as  any  other  part. 
German-American  Ins.  Co.  v.  Yellow  Poplar 
Lumber  Co.,  27  Ky.  L.  R.  105,  84  S.  W.  551. 
The  "clear  space"  clause  in  a  policy  of  in- 
surance on  lumber  may  be  abrogated  by 
agreement,  prior  to  loss,  in  consideration  of 
an  Increased  premium.  Id.  Act  of  agent  in 
abrogating  such  clause  held  not  a  waiver 
but  an  additional  contract  based  upon  a 
valuable  consideration,  and  binding  on  the 
company,  Id.  Preponderance  of  evidence 
held  to  sustain  finding  that  abrogation  of 
"clear-space  clause"  in  policy  covering  lum- 
ber was  made  before  the  loss.  Id. 
'  99.  Bound  by  act  of  agent,  who  was  au- 
thorized to  accept  risks,  countersign,  issue 
and  deliver  policies,  renew  risks,  and  receive 
premiums,  in  abrogating  clear-space  clause 
in  policy  covering  lumber  in  consideration 
of  an  increased  premium.  German-American 
Ins.  Co.  V.  Tellow  Poplar  Lumber  Co.,  27  Ky. 
L.    R.    105,    84    S.    W.    651. 

1.  Cooper  V.  German-American  Ins.  Co. 
[Minn.]    104   N.   W.    687. 

2.  Northwestern  Nat.  Life  Ins.  Co.  v. 
Hare.  5  Ohio  C.  C.  (N.  S.)  348,  26  Ohio  C. 
C.   197. 

3.  See  4  C.  L.  196. 

4.  Mortgagee  held  to  have  had  no  author- 
ity to  cancel  policy  as  against  the  insured, 
particularly  where  no  notice  was  given  to  the 
latter,  and  there  was  no  offer  to  return  the  un- 
earned premium.  Peterson  v.  Hartford  Fire 
Ins.  Co.,  Ill  111.  App.  466. 
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strictly  construed"  and  must  be  strictly  complied  with."  Where  the  required 
notice  is  given  and  the  insured  agrees  to  the  cancellation  and  that  the  unearned 
premium  may  be  applied  on  other  policies^  the  policy  is  canceled  though  it  is  not 
surrendered  until  after  the  fire,  and  the  premium  is  not  retumed.'^  The  trans- 
mission to  the  insured  of  the  fact  of  cancellation,  by  a  special  agent  of  the  insurer 
authorized  to  cancel  on  notice,  is  final,  and  a  subsequent  arrangement  between 
him  and  the  insured  to  let  the  policy  stand  is  immaterial  because  a  new  discretion- 
ary act  beyond  such  agent's  power.' 

An  unauthorized  or  fraudulent  cancellation  is  void,"  and  is  not  ratified  by 
any  act  or  statement  o:^  the  insured,  without  full  knowledge  of  the  facts.^" 

A  cancellation  by  the  company  on  the  request  of  an  agent  of  the  insured 
having  express  or  implied  authority  in  the  premises  is  valid.^^  An  agent,  author- 
ized by  a  corporation  to  act  in  its  behalf  in  all  matters  pertaining  to  the  insurance 
of  its  property,  cannot  delegate  his  power  to  cancel  policies  and  make  substitutions 
to  another,  without  his  principal's  consent,  express  or  implied.^^  An  agent  of  the 
company  may  be  the  agent  of  the  insured  for  the  purpose  of  selecting  the  com- 
panies in  which  the  insurance  shall  be  placed,^'  and  a  cancellation  and  substitu- 
tion by  him  is  valid,  though  made  without  notice,  where  the  insured  ratifies  his 
action  as  soon  as  he  learns  of  it.^* 


5.  Where  the  policy  provides  for  its  can- 
cellation on  the  giving  of  five  days  notice  to 
the  assured,  and  describes  the  owner  as  the 
assured,  a  mortgagee  to  whom  the  loss  Is 
payable  as  his  interest  may  appear  cannot 
surrender  the  policy  for  cancellation  even 
though  she  has  possession  of  it,  and  notice 
to  her  Is  Insufficient.  Continental  Ins.  Co. 
V.  Parkes   [Ala.]   39  So.   204. 

6.  Held  that  under  terms  of  policy  It 
could  not  be  canceled  without  giving  five 
days  notice  to  the  insured.  Not  by  secret 
agreement  between  company  and  creditor 
of  insured  to  whom  policy  was  made  payable 
as  his  interest  might  appear.  Provident  Sav. 
Life  Assur.  Soc.  v.  Georgia  Industrial  Co. 
[Ga.]  52  S.  B.  289.  Company  cannot  cancel 
a  policy  upon  Its  own  volition,  without  no- 
tice, where  the  policy  provides  for  notice. 
Fowler  Cycle  Works  v.  Western  Ins.  Co., 
Ill  111.  App.  631.  Notice  of  cancellation 
served  on  plaintifE  held  sufficient  and  not  to 
have  been  rendered  conditional  by  expres- 
sion of  opinion  therein  that  companies 
would  remain  on  risk  if  certain  objection- 
able clauses  were  removed.  Colonial  Assur. 
Co.  V.  National  Fire  Ins.  Co.,  110  111.  App. 
471.  Service  on  plaintiff  of  letter  of  defend- 
ant company  to  its  agent  directing  the  latter 
to  cancel  Its  policies  of  reinsurance  held  "a 
notice  of  cancellation"  sufficient  to  meet  the 
requirements  of  the  policies  in  that  respect, 
and  terminate  the  liability  five  days  there- 
after. Id.  Even  if  it  could  be  construed 
as  a  cancellation  only  on  condition  that  objec- 
tionable provisions  were  not  removed  within 
a  reasonable  time,  such  time  will  not,  in  the 
absence  of  an  agreement  to  the  contrary,  be 
regarded  as  extending  the  time  beyond  that 
fixed  by  the  policy  In  which  the  notice  shall 
take   effect.     Id. 

7.  Though  not  surrendered  until  day  af- 
ter the  fire  eleven  days  later.  Citizens'  Ins. 
Co.  V.  Henderson  Elevator  Co.,  27  Ky.  L.  B. 
IBl,    84    S.   W.    580. 

8.  Colonial  Assur.  Co.  v.  National  Fire 
Ins.  Co.,    110  III.  App.   471. 

9.  Where    the    agent    embezzles    the    pre- 


mium and  in  order  to  conceal  that  fact  sub- 
sequently obtains  the  policy  from  a  mort- 
gagee having  custody  of  it,  and  without  the 
knowledge  or  consent  of  the'  insured,  sub- 
stitutes another  policy  therefor,  the  latter 
is  not  a  valid  contract.  Peterson  v.  Hart- 
ford Fire  Ins.  Co.,  Ill  111.  App.  466.  Reten- 
tion of  premium  not  an  application  of  it  on 
second  policy,  where  It  does  not  appear  that 
he  made  even  a  nominal  application  of  it  or 
had   authority  to   so   apply   it.     Id. 

10.  Where  through  the  fraud  of  the 
agent  a  policy  was  surrendered  and  canceled 
and  another  fraudulently  substituted,  held, 
that  the  cancellation  was  not  ratified  by  the 
insured's  statement,  at  the  instance  of  the 
agent,  that  he  had  no  Insurance  with  the 
first  company,  nor  by  the  commencement  of 
action  against  both  companies,  since  the 
rights  of  the  parties  were  fixed  when  the 
loss  occurred.  Peterson  v.  Hartford  Fire 
Ins.   Co.,    Ill    111.   App.    466.  » 

11.  The  possession  of  a  policy  by  a  brok- 
er implies  authority  to  procure  its  cancella- 
tion; but  this  implication  is  rebutted  where 
the  company  is  at  the  time  informed  that 
he  has  ceased  to  be  the  agent  of  the  insured. 
Fowler  Cycle  Works  v.  Western  Ins.  Co.,  Ill 
111.  App.  631.  Letter  revoking  broker's 
agency  In  all  respects  except  that  he  was 
to  complete  work  of  taking  out  additional 
insurance  held  not  to  give  him  implied  au- 
thority to  cancel  policies.     Id. 

12.  Cannot  delegate  authority  to  cancel 
and  substitute  policies  and  waive  notice  of 
cancellation.  Insurance  Co.  v.  Wisconsin 
Cent.  R.  Co.  [C.  C.  A.]  134  F.  794.  Broker 
held  to  have  no  express  authority  to  cancel 
or  substitute  policies  (Id.),  nor  was  he 
clothed  with  implied  authority  to  do  so  by 
a  course  of  dealing  (Id.),  or  by  custom 
(Id.). 

13.  Phoenix  Ins.  Co.  v.  State  [Ark.]  88 
S.  W.  917. 

14.  Where  insured  enters  into  agreement 
with  an  insurance  agent  to  keep  his  property 
insured  not  specifying  the  companies  he 
makes  such  agent  his  agent  for  the  selection 
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(§16)  B.  For  hreach  of  contract^  condition,  or  warranty,  or  misrepresenta^ 
tion}^ — The  company  having  assumed  the  risk  of  loss  and  received  the  consideration 
therefor  can  escape  liability  only  by  showing  that  the  insured  was  guilty  of  some 
act  or  omission  which  in  some  way  contributed  to  the  loss,  or  which  was  in  viola- 
tion of  the  plain  and  unequivocal  terms  of  the  contract.^*  Though  forfeitures  are 
not  favored  they  will  be  enforced  unless  the  party  by  whose  fault  they  are  incurred 
can  show  some  good  ground  in  the  conduct  of  the  other  party  on  which  to  base  ii 
reasonable  excuse  for  such  default.^'  The  forfeiture  occurs  upon  the  breach  of 
the  condition  on  which  it  is  based.^' 

If  no  right  of  cancellation  is  reserved  neither  party  can  withdraw  from  the 
obligation  imposed  without  consent  of  the  other/^  and  of  the  beneficiary  in  case  of 
a  life  policy,^"  and  this  rule  is  not  affected  by  the  reservation  of  a  right  to  change 
the  beneficiary  which  has  never  been  exereised.^^ 

A  provision  making  the  policy  incontestable  after  a  specified  time  except  for 
nonpayment  of  premiums  or  understatement  of  age  precludes  the  insurer  from  de- 
fending on  the  ground  that  it  was  induced  to  issue  it  through  fraud  and  misrepre- 
sentation,^^ but  a  provision  making  it  incontestable  except  for  nonpayment  or 
fraud  does  not  prevent  the  company  from  contesting  payment  ip.  case  the  insured 
is  legally  executed  for  murder."^ 

The  company  is  not  liable  on  a  policy  which  it  is  induced  to  issue  through 
the  fraud  of  the  insured.^*  In  the  absence  of  special  circimistances  equity  will 
not  take  jurisdiction  to  cancel  a  life  policy  for  fraud  after  insured's  death,  where 
suit  must  be  brought  thereon  within  a  year,  the  remedy  at  law  being  complete.^" 

One  who  is  induced  to  take  out  a  policy  through  false  and  fraudulent  repre- 
sentations on  the  part  of  the  agent  as  to  what  the  contract  will  contain,  may  on 
receipt  of  a  contract  differing  essentially  from  that  agreed  on,  repudiate  it  and  re- 


of  companies  and  the  cancellation  and  sub- 
stitution of  policies.  Phoenix  Ins.  Co.  v. 
State    [Ark.]    88   S.   W.    917. 

16.  See  4  C.  L.  196.      See,  also,  post,  §§  8,  9. 

18.  Scottish  Union  &  Nat.  Ins.  Co.  v.  An- 
drews [Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  667, 
89  S.   W.  419.    , 

17.  For  nonpayment  of  premiums.  Union 
Mut.  Life  Ins.  Co.  v.  Adler  [Ind.  App.]  73  N. 
E.  835. 

18.  Washburn  v.  Union  Cent.  Life  Ins.  Co. 
[Ala.]    38  So.  1011. 

19.  Mutual  Life  Ins.  Co.  v.  Allen,  113  111. 
App.    89. 

20.  Mutual  Life  Ins.  Co.  v.  Allen,  113  111. 
App.  89.  "Where  a  husband  obtains  a  policy 
for  the  benefit  of  his  wife  and  children,  he 
cannot  surrender  It  without  their  consent. 
Id. 

21.  Mutual  Lite  Ins.  Co.  v.  Allen,  113  111. 
App.   89. 

22.  See  4  C.  L.  197,  n.  42.  Williams  v. 
St.  Louis  Life  Ins.  Co.   [Mo.]   87  S.  W.  499. 

2S.  Collins  V.  Metropolitan  Life  Ins.  Co., 
27  Pa.  Super.  Ct.  353. 

24.  Evidence  held  insufficient  to  show 
that  another  woman  was  substituted  to  take 
the  medical  examination  In  place  of  the  in- 
sured. Williams  v.  Sf.  Louis  Life  Ins.  Co. 
[Mo.]  87  S.  W.  499.  The  defense  of  fraud 
in  procuring  the  insurance  ■  is  sustained 
where  the  insured  who  died  shortly  after  the 
policy  was  issued,  from  enlargement  of  his 
spleen  to  twenty-six  times   Its   normal   size. 


failed  to  disclose  his  condition  to  the  ex- 
amining physician,  although  three  physi- 
cians had  told  him  of  the  bad  condition  of 
his  health,  one  of  whom  refused  to  pass  him 
for  life  insurance,  another  told  him  he  had 
heart  disease,  and  the  third  discovered  the 
enlargement;  and  this  is  true  notwithstand- 
ing the  examining  physician  failed  to  dis- 
cover his  condition  and  numerous  ac- 
quaintances testified  to  his  apparent  good 
health.  Michigan  Mut.  Life  Ins.  Co.  v.  Whit- 
taker,  7  Ohio  C.  C.  (N.  S.)  1.  Upon  denial  of 
decedent's  application  for  Insurance  In  a  cer- 
tain company  its  agents  applied  to  defend- 
ant's agent  for  policy  on  decedent's  life.  They 
were  furnished  with  an  application  which 
they  filled  up  and  signed  without  notice  to 
or  authority  from  deceased.  They  also  pro- 
cured the  physician  who  had  made  the  medi- 
cal examination  and  certificate  on  the  reject- 
ed application  a  year  before  to  copy  the 
same,  and  then  delivered  the  application  to 
defendant's  agent,  who  had  no  notice  of  the 
manner  in  which  it  was  prepared.  Defend- 
ant issued  a  policy  which  was  delivered  to 
decedent's  wife,  who  paid  for  It,  believing 
that  it  was  the  policy  originally  applied  for. 
Held,  that  the  defendant  having  been  in- 
duced to  Issue  the  policy  through  fraud  was 
not  liable  thereon.  Mahon  v.  Royal  Union 
Mut.  Life  Ins.   Co.    [C.  C.  A.]   134  P.  732. 

25.  Jurisdiction  is  concurrent  and  It  Is 
discretionary  with  the  chancellor  to  assume 
It  or  not.  Des  Moines  Life  Ins.  Co.  v.  Seif- 
ert,  112  111.  App.  277. 
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cover  the  premiums  paid.^'  He  must,  however,  act  promptly  and  return  the  policy 
within  a  reasonable  time,  or  offer  to  do  so,^^  and  the  burden  is  on  him  to  show  fraud 
by  clear,  strong  and  eonviaeing  proof.^' 

All  prior  negotiations  are  presumed  to  have  been  merged  in  the  policy,  and 
hence  where  the  application  sets  forth  all  the  provisions  which  the  policy  is  to  con- 
tain, parol  evidence  is  inadmissible  to  vary  its  terms.^'  If  the  insured  is  able  to 
read  he  will  be  presumed  to  know  the  contents  of  the  application  and  is  bound  by 
a  contract  conforming  thereto  though  its  terms  are  in  conflict  with  the  misrepre- 
sentation of  the  soliciting  agent.^"  By  accepting  the  policy  he  becomes  bound  by 
conditions  and  provisions  appearing  on  its  face.^^  So,  too,  he  is  bound  by  pro- 
visions therein  and  in  a  binding  receipt  that  the  policy  cannot  issue  or  take  effect 
until  the  first  premium  is  paid  in  f  ull,^^  and  is  chargeable  with  the  notice  contained 
in  the  receipt  that  the  agent  cannot,  without  express  authority,  waive  such  pay- 
ment and  deliver  a  valid  poliey.^^    He  is  not,  however,  precluded  from  insisting  on 


26.  Urwan  v.  Northwestern  Nat.  Life  Ins. 
Co.  [Wis.]  103  N.  W.  1102.  An  application 
for  insurance  and  a  contemporaneous  ap- 
plication for  appointment  as  special  agent 
■will,  though  separate  in  form,  be  considered 
as  part  of  the  same  transaction  and  will 
be  construed  together  for  the  purpose  of  de- 
termining the  rights  of  the  parties  In  this 
regard,  where,  in  order  to  make  his  appoint- 
ment as  agent  effectual,  he  was  bound  to 
continue  the  payment  of  premiums  for  the 
full  term  of  the  policy,  and  was  Induced  to 
pay  the  first  year's  premium  on  the  policy 
In  order  to  secure  the  special  agent's  con- 
tract as  well  as  the  policy  (Id.),  and  if 
the  agent's  contract  differs  materially  from 
the  one  agreed  upon,  the  insured  may  reject 
it  and  demand  a  return  of  the  money  paid 
(Id.),  though  he  does  not  thereby  acquire  a 
cause  of  action  in  tort  for  deceit  (Id.).  Com- 
plaint held  not  to  allege  that  the  false  rep- 
resentations constituted  a  cause  of  action 
for  deceit.  Id.  The  fact  that  the  policy 
and  the  agent's  contract  are  both  void  be- 
cause in  violation  of  a  statute  prohibiting 
discrimination  between  Insurants  does  not 
render  the  parties  in  pari  delicto  so  as 
to  prevent  a  recovery  by  plaintiff.  Id. 
Where  an  illiterate  woman  was  induced  to 
take  out  a  life  policy  by  representations  that 
she  could  "draw  out"  at  the  end  of  ten 
years,  but  the  policy  as  written  gave  her 
no  right  to  draw  out  any  sum  at  that  time, 
held,  that  she  was  entitled,  on  discovery  of 
that  fact,  to  recover  the  amount  paid  by 
her  as  premiums.  Caldwell  v.  Life  Ins.  Co. 
[N.  C]  52  S.  E.  252.  "Draw  out"  held  to 
mean  that  she  could  draw  the  amount  due 
her  at  that  time.  Id.  The  measure  of  dam- 
ages for  inducing  one  to  take  out  a  policy 
through  false  representations  is  the  amount 
of  premiums  paid  with  interest.     Id. 

27.  Evidence  in  action  on  premium  note 
held  insufficient  to  support  verdict  that  it 
had  been  obtained  by  fraud  in  that  policy 
was  not  worded  as  defendant  had  been  led 
to  believe  it  would  be,  it  not  appearing  that 
defendant  ever  offered  to  return  the  policy. 
Allen  V.  Smith  [Ala.]  39  So.  615.  In  action 
to  recover  premiums  paid  on  ground  that 
plaintiff  was  induced  to  take  out  policy 
through  false  representations,  instruction 
that  payment  of  premiums  after  discovery 
of  fraud  would  prevent  plaintiff  from  setting 
it  up  later   "unless  she  paid  under  protest," 


held  not  erroneous  as  not  based  on  the 
evidence,  where  it  appeared  that  after  dis- 
covering that  there  was  something  wrong 
she  tried  to  have  the  matter  adjusted 
without  success.  Caldwell  v.  Life  Ins.  Co. 
[N.  C]  52  S.  E.  252.  A  member  of  a  mutual 
company  accepting  and  retaining  a  fire 
policy  for  over  a  year,  and  paying  one  as- 
sessment thereon,  cannot,  after  the  rights 
of  innocent  third  parties  have  intervened, 
escape  liability  for  assessments  made  on  the 
company  becoming  insolvent,  by  showing 
that  he  was  induced  to  accept  the  policy 
and  enter  into  the  contract  through  mis- 
representations of  the  soliciting  agent. 
Moore  v.  Lichtenberger,  26  Pa.  Super  Ct. 
268. 

28.  Instructions  approved.  Caldwell  v. 
Life  Ins.  Co.  [N.  C]   52  S.  E.  252. 

29.  Vette  V.  Evans  [Mo.  App.]  86  S.  W. 
504. 

30.  Particularly  where  he  makes  no  ob- 
jection when  policy  is  delivered.  Vette  v. 
Evans  [Mo.  App.]  86  S.  W.  504.  As  to 
amount  which  insured  will  be  entitled  to 
receive.  Id.  Parol  evidence  inadmissible  to 
show  fraudulent  representations  as  to  what 
the  policy  was  to  contain.  Id.  Evidence 
held  not  to  sustain  allegations  of  fraud.     Id. 

31.  Is  estopped  from  denying  that  he 
assented  thereto.  St.  Landry  Wholesale 
Mercantile  Co.  v.  New  Hampshire  Fire  Ins. 
Co.  [La.]  38  So.  87.  Fact  that  portion  of 
the  words  of  a  covenant  against  vacancy 
were  accidentally  covered  by  revenue  stamps 
held  not  to  sustain  claim  that  insured  had 
no  notice  thereof,  the  apparent  fact  that  a 
part  of  the  printing  was  covered  being  suf- 
ficient to  put  him  on  notice.  Hardiman  v. 
Fire  Ass'n  [Pa.]  61  A.  990. 

32.  Receipt  issued  by  agent  on  partial 
payment  of  first  premium.  Bowen  v.  Mutu- 
al Life  Ins.  Co.  [S.  D.]  104  N.  W.  1040. 
Receipt  held  to  show  that  such  payment 
was  merely  intended  to  secure  company 
against  expense  of  medical  examination  in 
case  applicant  did  not  take  the  policy,  and 
not  to  have  made  a  binding  contract  where 
insured  died  before  the  payment  of  the  bal- 
ance   of    such    premium.     Id. 

33.  Will  be  held  to  have  knowledge  that 
binding  receipt  given  by  agent  making  In- 
surance in  force  from  date  of  application  is 
not  binding  on  company.  Bowen  v.  Mutual 
Life    Ins.    Co.    [S.    D.]    104    N.    W.    1040. 
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the  rate  of  premium  fixed  in  the  written  application  by  reason  of  the  fact  that  he 
fails  to  read  the  policy.^* 

If  the  insurer  sells  and  transfers  all  its  assets  without  the  consent  of  the  in- 
!-;ured,  the  latter  may  treat  his  contract  as  terminated  and  recover  any  damages 
sustained  thereby.'^ 

If  the  company  wrongfully  refuses  to  receive  a  premium  on  the  ground  that 
the  policy  has  become  forfeited  by  a  breach  of  one  of  its  conditions,  the  holder  of 
the  policy  may  either  elect  to  consider  the  policy  at  an  end,  in  which  case  he  may 
recover  its  just  value  in  a  proper  action  brought  for  tliat  purpose,^"  or  he  may  in- 
stitute an  equitable  proceeding  to  have'  the  policy  adjudged  in  force,  in  which  the 
question  of  forfeiture  may  be  determined,^^  or  he  may  tender  the  premium,  wait 
until  the  policy  becomes  payable  by  its  terms,  and  then  try  the  question  of  forfeiture 
in  an  action  on  the  policy.^^  On  repudiation  during  the  insured's  lifetime  the 
measure  of  damages  is  the  cost  of  replacing  the  policy  on  the  same  terms  in  a  sound 
company  at  the  time  of  the  surrender,'"  or,  if  the  insured  is  not  then  insurable, 
the  present  value  of  the  policy  at  the  time  of  the  breach,*"  to  be  ascertained  by 
discounting  the  amount  of  the  policy  for  the  expectancy  of  life  and  deducting 
therefrom  the  discounted  premiums  for  the  same  period.*'- 

In  the  absence  of  fraud  on  the  part  of  the  beneficiary,  to  constitute  a  con- 
sideration for  the  payment  of  premiums,  there  must  be  a  contract  against  which 
at  the  time  of  its  execution  the  insurer  cannot  interpose  a  valid  defense.*^    Premi- 


34.  Where  defendant's  wrltteh  proposal 
for  employer's  liability  insurance  contained 
a  specified  rate  of  premium  inserted  by 
plaintiff's  agent  who  promised  to  attach  a 
copy  of  the  application  to  the  policy  but, 
being  found  erroneous,  the  correct  rate 
was  inserted  in  the  copy  attached  to  the 
policy,  defendant  was  entitled  to  assume 
that  the  rate  specified  was  the  same  as'  that 
contained  in  the  proposal.  Employers'  Lia- 
bility Assur.  Corp.  v.  Grand  Bapids  Bridge 
Co.   [Mich.]  102  N.  W.  975. 

35.  Is  thereby  relieved  from  liability  on 
a  premium  note  less  the  value  of  his  insur- 
ance from  the  date  of  his  policy  to  the  date 
of  the  transfer.  Vette  v.  Evans  [Mo.  App.] 
86  S.  "W.  504. 

36.  See,  also  Contracts,  5  C.  L.  664.  If 
there  has  been  an  actual  breach  and  the  in- 
surer declines  to  recognize  him  as  a  policy 
holder,  insists  that  his  policy  is  no  longer  in 
force,  and  wrongfully  refuses  his  tendered 
premivims.  Insured  has  sufficient  interest 
in  the  policy  for  this  purpose,  particularly 
where  he  has  procured  assignments  of  the 
interests  of  the  beneficiaries.  Kelly  v.  Secur- 
ity Mut.  Life  Ins.  Co.,  94  N.  Y.  S.  601.  This 
is  true  though  a  bond  given  by  the  company 
to  the  insured  operates  in  law  as  a  payment 
of  the  premiums  whose  nonpayment  by  the 
insured  when  due  is  claimed  by  defendant 
to  have  avoided  the  contract.  Where  policy 
provided  that  equitable  division  of  reserve 
fund  should  be  made  every  five  years  in  the 
form  of  a  bond,  and  that  policy  of  any  mem- 
ber who  had  paid  his  premiums  in  advance 
when  due  without  using  any  portion  of  his 
accumulations  in  such  fund  should  be  non- 
forfeitable until  all  his  share  therein  had 
been  exchausted  In  payment  of  premiums, 
and  plaintiff  tendered  bonds  previously  re- 
ceived in  payment  of  premiums  and  defend- 
ant refused  to  accept  them,  held,  that  he  was 


entitled  to  treat  contract  as  repudiated.  Id. 
On  company's  wrongful  refusal  to  perform 
or  to  be  longer  bound,  insured  may  recover 
premiums  paid.  Northwestern  Nat.  Life 
Ins.  Co.  V.  Hare,  5  Ohio  C.  C.  (N.  S.)  348. 
Where  company  wrongfully  refuses  to  ac- 
cept fnrther  payments  of  assessments  and 
declares  that  insurance  has  lapsed,  and  the 
certificate  of  membership  become  forfeited, 
beneficiary  may  recover  its  just  value.  Mer- 
rick V.  Northwestern  Nat.  Life  Ins.  Co. 
[Wis.]  102  N.  W.  593.  Cancellation  must 
be  alleged  and  proved  to  be  wrongful,  and 
hence  where  an  assessment  policy  holder 
voluntarily  ceased  payment  of  assessments 
and  abandoned  his  policy,  he  could  not  re- 
cover damages  for  its  cancellation.  Green 
V.  Hartford  Life  Ins.  Co.   [N.  C]   51  S.  E.  887. 

37.  Merrick  v.  Northwestern  Nat.  Life  Ins. 
Co.    [Wis.]   102  N.  W.  593. 

Where  a  company  wrongfully  declares  a 
life  policy  lapsed  and  refuses  to  have  any 
further  dealings  with  the  insured.  Kelly  v. 
Security  Mut.  Life  Ins.  Co.,   94  N.  T.  S.   601. 

38,  30.  Merrick  v.  Northwestern  Nat.  Life 
Ins.  Co.    [Wis.]    102  N.  W.   593. 

40.  Merrick  v.  Northwestern  Nat.  Life 
Ins.  Co.  [Wis.]  102  N.  W.  593;  Kelly  v.  Secur- 
ity Mut.  Life  Ins.  Co.,  94  N.  T.  S.   601. 

41.  Kelly  v.  Security  Mut.  Life  Ins.  Co.,  94 
N.  T.  S.  601.  See,  also,  Merrick  v.  North- 
western Nat. 'Life  Ins.  Co.  [Wis.]  102  N.  W. 
593. 

42.  Metropolitan  Life  Ins.  Co.  v.  Felix 
[Ohio]  75  N.  B.  941.  The  provisions  of  the 
policy  whereby  the  insurer  has  provided  for 
immunity  from  liability  must  be  looked  to 
to  determine  whether  it  has  incurred  liabil- 
ity, rather  than  averments  in  its  answer  that 
it  Intends  and  is  ready  and  willing  to  be 
bound  thereby.  Id.  Premiums  paid  by  wife 
on  policy  issued  on  life  of  her  husband  with- 
out   his   knowledge    or   consent   may    be   re- 
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urns  paid  on  a  void  policy*^  or  on  a  policy  wrongfully  canceled  by  the  insurer  may 
be  recoTered  back  by  the  insured.** 

In  some  states  an  insurer  seeking  to  avoid  the  policy  on  the  ground  of  mis- 
representations must  deposit  in  court  for  repayment  the  premiums  paid  on  the 
policy.*'' 

Failure  to  make  further  payments  of  premiums  on  an  ultra  vires  contract 
cannot  result,  in  any  forfeiture  of  the  right  to  recover  premiums  already  paid.*' 

(§16)  C  Estoppel  or  waiver  of  right  to  cancel  or  avoid." — Provisions  and 
conditions  in  the  policy  which  are  for  the  benefit  of  the  insurer,**  including  pro- 
visions in  the  by-laws  of  mutual  companies  which  are  not  prescribed  by  statute, 
may  be  waived  by  it.*°  So  too,  the  insured'"  or  his  authorized  agent  may  waive 
conditions  and  provisions  inserted  for  his  benefit.'^  The  beneficiary  is  not  estopped 
to  assert  the  illegality  of  an  assessment  by  reason  of  the  fact  that  the  insured  previ- 
ously paid  similar  assessments  without  protest.'^ 

Policies  which  are  absolutely  void  cannot  be  the  subject  of  waiver.''^    The  waiver 


covered  TThere  policy  makes  application,  and 
consequently  the  regulations,  a  part  of  the 
contract,  and  regulations  provide  that  policy 
shall  not  bind  the  company  unless  person 
against  whose  death  it  Insures  Is  aware  of 
the  insurance.     Id. 

43.  Metropolitan  Life  Ins.  Co.  v.  Felix 
tOhio]  75  N.  E.  941.  Premiums  paid  In  good 
faith  on  policies  void  becauSe  taken  without 
the  knowledge  and  consent  of  the  Insured. 
Griffin's  Adm'r  v.  Equitable  Assiir.  Soc,  27 
Ky.  L.  E.  313,  84  S.  W.  1164.  On  refusal  of 
the  company  to  perform  an  ultra  vires  con- 
tract the  Insured  may  recover  the  premiums 
paid.  Northwestern  Nat.  Life  Ins.  Co.  v. 
Hare,  5  Ohio  C.  C.  (N.  S.)  348.  In  an  action 
quasi  ex  contractu.  Id.  May  recover  them 
from  company  which  purchases  assets  of  the 
Insurer,  where  It  assumes  all  latter's  liabil- 
ities, etc.  Id.  Association  cannot  affirm  or 
reject  the  terms  of  a  policy  In  part  so  as  to 
confine  the  Insured  to  one  of  the  benefits 
therein  provided  for,  when  he  has  paid  for 
the  right  to  elect  between  two  benefits  there- 
in set  forth.     Id. 

44.  May  recover  the  amount  of  all  premi- 
ums and  dues  paid  by  him,  with  Interest 
thereon  from  the  date  of  payment,  there  be- 
ing an  Implied  promise  on  the  part  of  the 
company  to  repay  the  sum  so  received  by 
it.  Is  action  on  implied  contract  for  speci- 
fic sum  within  Code,  §  385,  providing  for 
judgment  by  default  final.  Scott  v.  Mutual 
Eeserve  Fund  Life  Ass'n,  137  N.  C.  515,  50  S. 
E    221. 

45.  Bev.  St.  1899,  §  7891.  Herzberg  v. 
Modern  Brotherhood,  110  Mo.  App.  328,  85 
S.  W.  986. 

46.  Northwestern  Nat.  Life  Ins.  Co.  v. 
Hare,  5  Ohio  C.  C.  (N.  S.)  348,  26  Ohio  C. 
C.   197. 

47.  See  4  C.  L.  200.  See,  also.  Fraternal 
Mutual  Benefit  Associations,  5  C.  L.  1523. 
For  waiver  of  requirements  as  to  notice  and 
proofs  of  loss,  see  §  20,  post.  "Waiver  of  pro- 
visions limiting  time  within  which  suit  must 
be  brought,  §  24  A,  post. 

48.  For  nonpayment  of  preminmai  Wash- 
TSurn  V.  Union  Cent.  Life  Ins.  Co.  [Ala^.] 
^8  So.  1011. 

As  to  who  shall  be  deemed  agents:  That 
Tio  person  shall  be  deemed  Its  agent  in  mat- 
ters   relating   to   the    insurance   unless   duly 


authorized  in  writing.     Frost  v.  North  Brit- 
ish Mercantile  Ins.  Co.  [Vt.]  60  A.  803. 

49.  "Where  statute  creating  company  does 
not  prescribe  character  of  title  or  interest 
which  Insured  shall  have  in  the  property,  a 
by-law  or  regulation  making  void  a  policy 
issued  to  anyone'  not  having  a  fee  simple 
title  may  be  waived.  Farmers'  Mut.  Fire 
Ins.  Co.  V.  Jackman   [Ind.  App.]   73  N.  E.  730. 

50.  Notice  of  cancellation.  Phoenix  Ins. 
Co.  V.  State  [Ark.]  88  S.  "W.  917;  Insurance 
Co.  V.  "Wisconsin  Cent.  R.  Co.  [C.  C.  A.]  134 
F.  794. 

51.  "Where  agent  of  defendant,  -who  "was 
also  the  agent  of  the  Insured  for  the  purpose 
of  keeping  the  property  insured  without  no- 
tice to  the  Insured  canceled  one  of  the  poli- 
cies previously  procured  and  substituted  an- 
other in  the  defendant,  which  he  mailed  to 
insured  before  the  fire,  held,  that  defend- 
ant's policy  "was  In  force,  though  policy  was 
not  taken  from  the  post  office  by  plaintiff 
until  after  the  fire.  Phoenix  Ins.  Co.  v.  State 
[Ark.]  88  S.  "W.  917. 

A  broker  who  was  a  subagent  of  the  In- 
sured and  not  an  agent  of  the  Insurer,  had 
no  authority  to  cancel  policies  and  to  sub- 
stitute others,  or  to  -waive  notice  of  cancel- 
lation. Insurance  Co.  v.  "Wisconsin  Cent.  R. 
Co.  [C.  C.  A.]  134  P.  794.  Evidence  held  not 
to  show  that  plaintiff,  through  Its  general 
agent,  held  out  its  subagent  to  insurance 
company  as  having  authority  to  cancel  poli- 
cies and  waive  notice.     Id. 

52.  Benjamin  v.  Mutual  Reserve  Fund 
Life  Ass'n,  146  Cal.  34,  79  P.  517. 

53.  A  policy  procured  through  false  and 
fraudulent  representations  by  the  insured. 
American  Cent.  Ins.  Co.  v.  Antram  [Miss.] 
38  So.  626.  Receipt  of  premiums  by  agent 
and  full  knowledge  of  adjuster  of  the  fraud 
held  no  waiver.  Instruction  erroneous.  Id. 
Instruction  that  though  jury  believed  that 
policy  had  been  procured  through  fraudu- 
lent representations  they  should  find  for 
plaintiff  if  they  believed  that  the  agent  ac- 
cepted the  premium  after  the  fire  and  after 
the  adjuster  had  Investigated  the  fire  and  th-? 
loss  and  had  full  knowledge  of  all  the  facta 
held  erroneous  in  the  absence  of  proof  that 
the  adjuster,  -when  making  his  examination, 
knew  of  the  fraud.  Id.  The  mere  fact  that 
he  knew   the  true  state  of  the  title   and  of 


6  Cur.  Lav. 


INSUEANCE  §  16C. 


121 


of  one  condition  does  not  relieve  the  insured  from  the  necessity  of  complying  with 
the  others."*  The  fact  that  the  company  waived  forfeitures  of  policies  held  by 
other  persons  is  immaterial  where  it  does  not  appear  that  insured  knew  of  such 
waivers,  and  that  his  conduct  was  influenced  by  such  knowledge.^"  Provisions  as 
to  the  manner  of  changing  the  beneficiary  cannot  be  waived  after  the  death  of  the 
insured."^® 

Waiver  may  be  the  express  abandonment  of  a  right,"^  but  it  is  more  frequently 
implied  from  acts  that  are  inconsistent  with  its  continued  assertion.'*^  It  may  be 
but  is  not  necessarily  founded  upon  an  estoppel.^'  Any  acts,  declarations,  or  course 
of  dealing  by  the  insurer,  with  Imowledge  of  facts  constituting  a  breach  of  a  con- 
dition in  the  policy,  leading  the  insured  to  honestly  think  that,  by  conforming  thereto, 
a  forfeiture  will  not  be  incurred,  followed  by  due  conformity  on  his  part,*"  or  any 
conduct  on  its  part  inducing  the  insured  to  rest  on  the  well  founded  belief  that  a 
strict  performance  of  conditions  will  not  be  insisted  upon,°^  even  though  the  in- 


the  Insured's  Interest  Is  Insufficient  to  show 
that  he  knew  that  policy  had  been  obtained 
through  fraudulent  representations.  Id.  The 
mere  fact  that  contrary  to  the  terms  of  the 
policy  other  insurance  has  been  obtained 
will  not  render  it  absolutely  void  so  as  to 
prevent  a  waiver  or  estoppel  by  subsequent 
acts.  Phenix  Ins.  Co.  v.  Grove,  116  111.  App. 
529.  Breach  of  warranty  that  insured  is  sole 
and  unconditional  owner  of  the  property 
does  not  render  the  policy  void  ab  initio,  so 
as  to  prevent  waiver,  but  merely  voidable. 
Glens  Palls  Ins.  Co.  v.  Michael  [Ind.]  7-4 
N.   E.   964. 

54.  The  waiver  of  a  condition  against 
occupancy  by  a  tenant  does  not  operate  as 
a  waiver  of  a  separate  and  distinct  condi- 
tion avoiding  the  policy  for  vacancy  (Ohio 
Farmers'  Ins.  Co.  v.  Vogel  [Ind.  App.]  73  N. 
E.  612;  Id.,  75  N.  E.  849),  nor  does  the  fact 
that  the  insurer  knew  that  the  property 
was  occupied  by  a  tenant  prevent  a  forfeit- 
ure for  vacancy  on  the  theory  that  the  par- 
ties must  have  had  in  mind  the  probability 
that  there  would  be  intervals  of  vacancy 
between  the  outgoing  of  one  and  the  in- 
coming of  another  tenant  (Id.).  Under  a 
provision  that  the  Insured  shall  "keep  his 
books  and  inventory  in  an  Iron  safe  at  night, 
or  at  some  place  secure  against  fire  In  an- 
other building,"  a  waiver  of  the  requirement 
of  the  safe,  by  reason  of  the  fact  that  the 
agent  knew  when  the  policy  was  Issued  that 
the  Insured  had  none,  does  not  relieve  the 
insured  froiji  the  necessity  of  keeping  his 
books  in  another  building.  King  v.  Concor- 
dia Fire  Ins.  Co.  [Mich.]  12  Det.  Leg.  N.  160, 
103  N.  "W.  616.  Nor  Is  the  latter  require- 
ment waived  by  reason  of  the  fact  that  there 
is  no  other  safer  building  in  town.  Not 
necessary  that  the   other  building  be   safer. 

55.  Collins  V.  Metropolitan  Life  Ins.  Co. 
[Mont.]   80  P.  609. 

56.  "Waiver  can  only  operate  in  favor  or 
the  assured  as  between  him  and  the  com- 
pany but  not  as  between  the  company  and 
third  persons,  as  the  beneflclaries,  whose 
riehts  have  vested  by  the  death  of  the  in- 
sured. Freund  v.  Freund,  218  111.  189,  75 
N  E  925.  The  liling  of  a  bill  of  interplead- 
er and  payment  of  the  proceeds  of  a  policy 
into  court  cannot  be  construed  as  a  waiver 
of  the  conditions  prescribed  for  effecting 
change.     Id. 


57,  58.  Johnson  v.  Aetna  Ins.  Co.  [Ga.] 
51  S.  E.   339. 

59.  Washburn  v.  Union  Cent.  Life  Ins.  Co. 
[Ala.]    38   So.   1011. 

60.  For  waivers  by  agents  see  "Acts  and 
knowledge  of  agents  of  Insurer,"  infra,  this 
section. 

Fire  Insnrancei  Estops  the  company  from 
insisting  upon  the  forfeiture,  though  it 
might  be  claimed  under  the  express  letter 
of  the  policy.  Foreman  v.  German  Alliance 
Ins.  Ass'n  [Va.]  52  S.  E.  337.  Repayment, 
after  premises  became  vacant,  of  premium 
previously  advanced  by  agent  of  both  the 
insured  and  the  insurer,  held  not  a  waiver. 
Id.  Forfeiture,  on  account  of  the  execution 
of  a  chattel  deed  of  trust  on  the  property  is 
waived  where,  after  loss,  the  company's  sec- 
retary, by  request  of  trustee,  endorsed  the 
policy  as  payable  to  him,  dating  the  endorse- 
ment as  of  date  before  the  loss,  and  com- 
pany, by  its  subsequent  conduct,  induced 
him  to  incur  trouble  and  expense  on  the 
faith  of  that  act.  Brown  v.  Commercial  Fire 
Ins.  Co.,  21  App.  D.  C.  325. 

Indemnity  company,  with  knowledge  of 
all  the  facts,  assuming  the  defense  of  an 
action  for  damages  against  the  insured,  held 
estopped  to  rely  on  a  provision  in  the  policy 
exempting  It  from  liability  in  case  of  injury 
to  a  child  employed  contrary  to  law.  Com- 
plaint held  to  state  cause  of  action.  Tozer 
V.  Ocean  Ace.  &  G.  Corp.  [Minn.]  103  N.  W. 
509. 

Kmployers'  liability  Insnrnnce:  A  stipu- 
lation in  an  employer's  liability  policy  pro- 
viding for  indemnity  only  for  sums  paid  in 
satisfaction  of  judgment  after  trial  of  the 
issue  is  waived  where,  after  notice  of  a 
proposed  settlement,  the  company  refused  to 
take  part  or  give  any  advice  and  the  in- 
sured makes  a  settlement  in  good  faith. 
Bradley  v.  Standard  L.  &  A.  Ins.  Co.,  46  Misc. 
41,  93  N.  T.  S.  245. 

61.  lilfe  Insurance:  Where  the  conduct 
of  the  company  leads  the  insured  to  believe 
that  it  will  receive  premiums  after  they  are 
due.  If  paid  within  a  reasonable  time,  it  la 
estopped  from  insisting  on  a  forfeiture. 
Kelly  V.  Security  Mut.  Life  Ins.  Co.,  94 
N.  T.  S.  601;  Rutherford  v.  Prudential  Ins. 
Co.,  34  Ind.  App.  531,  73  N.  E.  202.  Aver- 
ments of  complaint  held  to  show  disregard 
and  consequent  waiver  of  provision  that  if 
weekly  premiums  were  not  called  for  when 
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sured  may  not  have  thereby  been  misled  to  his  prejudice  or  into  an  altered  posi- 
tion/^ will  preclude  it  from  claiming  a  forfeiture  as  a  bar  to  recovery.  Some  courts 
hold  that  a  breach  of  condition  is  waived  by  the  failure  of  the  insurer  to  claim  a  for- 
feiture within  a  reasonable  time  after  knowledge  of  the  facts/''  while  others  require 
an  afiSrmative  act  in  addition  thereto."*     Slight  acts  or  circumstances  on  the  part 


due  they  should  be  sent  to  home  or  district 
office.  Id.  Cannot  in  good  faith  afterward 
set  it  up  as  a  bar  to  recovery.  Wagaman  v. 
Security  Mut.  Life  Ins.  Co.,  110  Mo.  App.  616, 
85  S.  W.  117.  Where  plaintifC  had  paid  49 
premiums,  11  of  "which  had  been  paid  after 
they  were  due  and  defendant  refused  to  ac- 
cept a  premium  after  due,  though  within  the 
time  when  the  agent  had  agreed  to  receive 
it,  defendant  held  estopped  to  object. 
Course  of  dealing  with  plaintiff  and  other 
policy  holders  held  waiver.  Id.  Evidence 
held  to  show  that  company  had  knowledge 
that  agent  was  receiving  past  due  premiums 
and  that  it  was  the  invariable  custom  of  de- 
fendant to  receive  such  premiums.  Id. 
Written  statement  required  to  be  made 
when  past  due  premiums  were  received  re- 
citing that  the  acceptance  of  past  due  pre- 
mium shall  not  establish  a  precedent  for 
the  acceptance  of  future  payments  after 
they  become  due,  nor  waive,  or  alter,  or 
change  any  of  the  conditions  of  the  policy 
Or  application  does  not  change  the  rule.  Id. 
A  former  waiver  of  forfeiture  for  a  delay 
of  two  days  in  payment  does  not  estop  the 
Insurer  from  Insisting  upon  forfeiture  for 
nonpayment  until  16  days  after  maturity 
when  the  insured  was  in  extremis,  particu- 
larly when  neither  company  nor  agent  was 
Informed  of  the  latter  fact,  and  amount 
paid  was  tendered  back.  Collins  v.  Metro- 
politan Life  Ins.  Co.  [Mont.]  80  P.  609.  Evi- 
dence insufficient  to  show  custom  that 
agents  should  collect  premiums  on  ordinary 
policies  at  the  homes  of  the  Insured  at  a 
later  date  than  that  fixed  by  the  policies. 
Metropolitan  Life  Ins.  Co.  v.  Hall  [Va.]  52 
B.   E.    345. 

Fire  Insurances  To  bind  the  insurer  by 
waiver  of  a  stipulation  rendering  the  policy 
void  on  the  procuring  of  additional  insur- 
ance it  must  be  shown  that  the  insurer  had 
knowledge  of  the  additional  insurance  and 
that  thereafter  its  conduct  was  such  as  to 
Imply  a  purpose  on  its  part  not  to  insist  on 
a  forfeiture,  in  the  absence  of  an  agree- 
ment to  that  effect.  Traders'  Ins.  Co.  v. 
Letcher   [Ala.]    39   So.    271. 

Employers'  liability  policy  insured  vessel 
owner  against  damages  for  injuries  to  its 
employes  on  its  vessels  due  to  its  negligence. 
Vessel  was  libeled  on  claim  for  injuries  due 
to  negligence  and  for  breach  of  Implied  con- 
tract of  employment  In  failing  to  care  for 
injured  seaman,  and  judgment  was  rendered 
against  vessel  on  latter  ground  only.  In- 
surer was  bound  to  defend  the  suit  and  at- 
torneys for  the  defense,  though  nominally 
those  of  the  insured,  were  in  fact  the  at- 
torneys and  agents  of  the  insurer.  After 
Judgment  for  libelant  an  appeal  taken  by 
the  insured  was  dismissed  at  the  instance  of 
the  insurer,  who  ■  agreed  to  reimburse  the 
insured  for  the  amount  of  the  judgment  then 
paid.  Held,  no  fraud  being  shown  and  it 
appearing  that  the  insurer  had  a  copy  of  the 
libel,  it  was  estopped  to  claim  ignorance  of 
the  fact  that  the  judgment  was  based  on  a 


ground  which  relieved  It  from  liability,  and 
it  was  bound  to  pay  the  amount  thereof 
and  the  subsequently  incurred  costs.  Globe 
Nav.  Co.  V.  Maryland  Casualty  Co.  [Wash.] 
81  P.  826.  Fact  that  it  acted  under  honest 
mistake  as  to  the  ground  of  the  Judgment 
held  not  to  relieve  it  since,  under  the  cir- 
cumstances, it  was  chargeable  with  the 
knowledge  of  its  attorneys,  and  was  negli- 
gent in  not  learning  the  facts.  Id.  Intent  to 
deceive  was  not  necessary.  Id.  Under  the 
circumstances  held  that  insured  was  not 
equally  chargeable  with  knowledge  so  as 
to  prevent  an  estoppel.  Id.  Insurer  having 
induced  insured  to  abandon  his  appeal  could 
not  be  heard  to  say  that  the  latter  was  not 
prejudiced  because  it  did  not  appear  that  the 
judgment  would  have  been  reversed  on  ap- 
peal, the  right  of  appeal  being  absolute. 
Id. 

62.  If,  after  knowledge  of  all  the  facts,  its 
conduct  has  been  such  as  to  reasonably  im- 
ply a  purpose  not  to  insist  upon  a  forfeiture, 
it  will  be  held  irrevocably  bound  as  by  an 
election  to  treat  the  contract  as  if  no  cause 
of  forfeiture  had  occurred.  Washburn  v. 
Union  Cent.  Life  Ins.  Co.    [Ala.]    38  So.   1011. 

63.  Condition  against  additional  Insur- 
ance. Traders'  Ins.  Co.  v.  Letcher  [Ala.]  39 
So.  271.  Held  waived  by  failure  to  object 
or  cancel  the  policy  after  knowledge  that 
other  insurance  had  been  procured.  Phenix 
Ins.  Co.  V.  Grove,  215  111.  299,  74  N.  B.  141. 
Doctrine  of  waiver  in  such  case  Is  that  of 
estoppel  in  pais,  there  being  no  substantial 
difference   between   the   two.     Id. 

Warranty  as  to  sole  O'wTiersIiip :  Waived 
unless  the  insurer,  on  discovery  of  the  fact 
that  the  insured  has  not  such  a  title, 
promptly  notifies  him  of  its  intention  to 
avoid  the  policy  and  tenders,  or  manifests 
its  willingness  to  restore,  the  unearned  pre- 
mium. Does  not  render  policy  void  ab  initio, 
and  hence  is  waived  by  retention  of  premi- 
um with  full  knowledge  of  the  facts.  Glens 
Falls  Ins.  Co.  v.  Michael   [Ind.]    74  N.  E.  964. 

Other  Insurance;  Failure  to  cancel  poli- 
cy after  knowledge  of  other  insurance  tend& 
to  show  waiver.  Madden  &  Co.  v.  Phoenix 
Ins.   Co.,    70   S.    C.    295,    49    S.   E.  "855. 

64.  Mere  neglect  to  Insist  upon  a  for- 
feiture will  not  alone  constitute  a  waiver, 
but  there  must  be  some  affirmative  act  on 
the  part  of  the  Insurer  which  induces  the  in- 
sured to  rest  on  the  well  founded  belief  that 
strict  performance  of  a  condition  will  not- 
be  insisted  upon.  Iron  safe  clause  held 
waived.  Rundell  v.  Anchor  Fire  Ins.  Co. 
[Iowa]  105  N.  W.  112.  Mere  knowledge  by 
the  company  of  the  existence  of  the  breach 
does  not  of  itself  amount  to  an  estoppel  or 
waiver,  but  it  must  be  accompanied  by  some 
positive  act  of  confirmation  upon  which  in 
connection  with  the  knowledge,  a  -waiver 
may  be  predicated,  and  by  force  of  which 
the  broken  contract  may  be  said  to  be  re- 
vived. Held  no  waiver  of  breach  of  condi- 
tion against  vacancy,  even  if  knowledge  of 
agent    was    knowledge    of    company.     Fore- 


6  Cur.  Law. 


INSURAISrCE  §  16C. 


123 


of  the  insurer  will  be  construed  as  a  waiver  to  prevent  a  forfeiture,  where  the  con- 
dition in  the  contract  is  in  favor  of  the  company."" 

No  consideration  is  necessary  for  a  waiver  by  conduct/"  and  a  waiver  once  made, 
either  by  declaration  or  by  acts  and  conduct,  cannot  be  recalled."^ 

A  delivery  of  the  policy  as  a  completed  contract  under  an  express  or  implied 
agreement  that  a  credit  shall  be  given  for  the  premium  is  a  waiver  of  a  provision 
that  the  company  shall  not  be  liable  on  the  policy  until  the  premium  is  actually 
paid.''  The  acceptance  of  premiums  with  knowledge  of  a  breach  of  a  condition 
avoiding  the  policy  precludes  the  company  from  defending  on  that  ground,"'  unless 
the  insured  is  liable  therefor  in  any  event ;'"'  but  mere  unsuccessful  attempts  to  col- 
lect an  overdue  premium  is  not  a  waiver  of  the  right  to  insist  on  a  forfeiture  for 
its  nonpayment  when  due,''^  nor  can  the  acceptance  by  the  agent  of  the  amount  of 


man  v.  German  Alliance  Ins.  Ass'n   [Va.]   52 
S.  B.  337. 

65.  Farmers'  Mut.  Plre  Ins.  Co.  v.  Jack- 
man    [Ind.  App.]    73  N.   E.   730. 

66.  Mettner  v.  Northwestern  Nat.  Life  Ins. 
Co.  [Iowa]  103  N.  W.  112.  For  nonpayment 
of  premiums.  Washburn  v.  Union  Cent.  Life 
Ins.   Co.     [Ala.]    38   So.    1011. 

67.  Washburn  v.  Union  Cent.  Life  Ins.  Co. 
[Ala.]  38  So.  1011;  Mettner  v.  Northwestern 
Nat.  Life  Ins.  Co.  [Iowa]  103  N.  W.  112. 
Where  the  insurer  waives  a  forfeiture  for 
nonpayment  of  a  premium  note,  its  liability 
becomes  fixed  by  the  death  of  the  insured, 
and  his  administrator  may  sue  on  the  policy 
■without  tender  of  payment  of  the  note. 
Washburn  v.  Union  Cent.  Life  Ins.  Co.  [Ala.] 
38    So.    1011. 

68.  Mutual  Life  Ins.  Co.  v.  Allen,  113  111. 
App.  89.  Raises  a  presumption  that  a  credit 
Is  intended.  Germania  Fire  Ins.  Co.  v.  Mul- 
ler,  110  111.  App.  190.  Delivery  of  policies 
to  insured,  or  another  at  his  instance,  is  an 
express  waiver  of  prepayment  of  premiums, 
and  company  cannot  thereafter  cancel  them 
except  in  accordance  with  their  terms  and 
conditions.  Provident  Sav.  L.  A.  S.  v.  Geor- 
gia Industrial  Co.  [Ga.]  52  S.  B.  289.  Mail- 
ing of  policy  to  agent  held  not  to  consti- 
tute an  implied  delivery  waiving  immediate 
payment,  in  the  absence  of  a  showing  that 
the  principal  had  instructed  the  agent  to  de- 
liver it  without  payment  of  the  first  premium 
or  while  the  applicant  was  in  ill  health,  in 
open  violation  of  the  stipulations  of  the 
policy.  NefE  v.  Metropolitan  Life  Ins.  Co. 
[Ind.  App.]  73  N.  B.  1041.  Evidence  suf- 
ficient to  Justify  inference  of  waiver  of 
payment  of  first  premium  during  good 
health.  Dargan  v.  Equitable  Life  Assur.  Soc. 
[S.  C]    51  S.   E.    125. 

69.  Must  be  tvtth  knowledge  of  the  facts: 
Company  held  not,  in  view  of  the  large 
number  of  policies  issued  by  it,  its  manner 
of  keeping  records,  and  fact  that  premiums 
on  former  policy  were  paid  by  insured's  wife 
and  on  later  policy  by  insured  himself, 
chargeable  with  knowledge  that  it  had  a 
previous  Industrial  policy  on  insured's  life 
so  as  to  render  receipt  of  premium  a  waiv- 
er of  provision  rendering  policy  void  under 
such  circumstances  unless  consent  thereto 
was  Indorsed  thereon.  Hood  v.  Prudential 
Ins.  Co.,  26  Pa.  Super.  Ct.  527.  Where  by- 
laws require  notice  to  be  given  to  company 
In  an  application  which  must  be  passed  upon 
by  the  board  of  directors,  fact  that  insured 


told  its  secretary  on  street  car  that  he  had 
taken  out  additional  insurance  held  not  no- 
tice to  company,  in  absence  of  proof  that 
secretary  communicated  such  Information  to 
directors.  Monk  v.  Penn  Tp.  Mut.  Fire  Ins. 
Ass'n,  27  Pa.    Super.   Ct.   449. 

Payment  of  premiums :  Acceptance  of  past 
due  second  premium  when  Insured  is  in  good 
health  is  not  a  waiver  as  to  conditions  of 
policy  as  to  payment  of  future  premiums  re- 
gardless of  the  health  of  the  insured  when 
the  latter  become  in  default,  particularly 
where  the  receipt  for  the  second  premium 
provides  that  it  shall  not  constitute  a  waiv- 
er of  any  of  the  conditions  of  the  policy. 
Sydnor  v.  Metropolitan  Life  Ins.  Co.,  26  Pa. 
Super.  Ct.  521. 

Condition  as  to  OTrnershlp!  A  by-law  of 
a  mutual  company  requiring  ownership  in 
fee  simple  held  waived  where  the  secretary 
was  notified  of  change  in  character  of  title 
and  he  stated  that  no  change  in  the  policy 
was  required,  and  company  continued  to  levy 
and  receive  assessments.  Instruction  ap- 
proved. Farmers'  Mut.  Fire  Ins.  Co.  v. 
Jackman  [Ind.  App.]  73  N.  E.  730.  Company 
also    estopped   to   deny   liability.     Id. 

Occupation  of  Insured:  As  where  the  in- 
sured engaged  in  the  liquor  business,  con- 
trary to  the  terms  of  the  policy,  with  knowl- 
edge of  the  agent  who  accepted  the  pre- 
miums. Metropolitan  Life  Ins.  Co.  v.  Sul- 
livan,  112  111.  App.   500. 

Concurrent  Insurance:  The  acceptance  of 
premiums  after  the  company  has  notice  that 
the  insured  has  taken  out  additional  insur- 
ance estops  the  company  from  defending  on 
the  ground  that  a  permit  therefor  was  not 
indorsed  on  the  policy.  Monk  v.  Penn  Tp. 
Mut.   Fire   Ins.   Ass'n,   27  Pa.   Super.   Ct.   449. 

70.  Forfeiture  of  mutual  policy  resulting 
from  nonoccupanoy  of  buildings  held  not  waiv- 
ed by  subsequent  acceptance  of  an  assessment 
from  plaintiff  covering  losses  which  occur- 
red before  and  after  the  fire,  every  member 
of  the  company  being  obligated  to  pay  his 
proportion  of  the  losses  during  his  connec- 
tion with  the  company  and  the  company 
having  a  lien  on  the  building  therefor  and 
plaintiff  not  having  surrendered  his  policy 
prior  to  the  making  of  such  assessment. 
Kno<srlton  v.  Patrons'  Androscoggin  Mut.  1. 
Ins.   Co.    [Me.]    62   A.   289. 

71.  Does  not  tend  to  show  waiver  or  ex- 
tension of  time.  Cowen  V.  Equitable  Life 
Assur.    Soo.    [Tex.    Civ.    App.]    84    S;    W.    404. 
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a  premium  whicli  he  has  previously  remitted  to  the  compajiy  operate  as  a  waiver 
by  the  latter  of  fraud  in  procuring  the  policy.'^  The  retention,  after  default,  of  a 
note  given  for  an  annual  premium  and  an  insistence  on  its  payment  is  an  election 
to  treat  the  policy  as  subsisting  and  valid  and  is  a  waiver  of  the  right  of  forfeiture 
for  nonpayment  ;^^  but  the  acceptance  of  a  part  payment  on  an  overdue  note  does 
not  operate  as  a  waiver  of  forfeiture  where  the  note  provides  that  a  failure  to  pay 
it  at  maturity  shall  forfeit  the  policy  in  accordance  with  its  terms,  and  that  in  such 
event  the  whole  amount  of  the  note  shall  be  considered  earned  and  shall  be  collectible 
without  restoration  of  the  policy.'*  Eetention  of  premiums  for  more  than  a  reason- 
able time  after  a  declaration  of  forfeiture  is  a  waiver  thereof,^'  what  is  a  reasonable 
time  being  a  question  of  fact.''" 

Eequiring  proofs  of  loss  is  a  waiver  of  breaches  of  conditions  known  to  the  in- 
surer,'' particularly  when  the  insured  is  thereby  induced  to  incur  expense.'^  A  posi- 
tive refusal  to  pay  the  loss  is  a  waiver  of  the  right  to  examine  the  insured's  books.'" 
A  refusal  to  pay  for  failure  to  give  the  required  notice  of  loss  is  a  waiver  of  all 
other  defenses,*"  but  the  mere  acceptance  of  proofs  of  loss  does  not  have  this  effect.'^ 
Denial  of  liability  by  the  insurer  under  an  employer's  liability  policy  is  not  a  waiver 
of  a  provision  that  no  action  shall  lie  against  the  insurer  until  the  injured  party 
shall  have  recovered  judgment  against  the  insured.*^  Unless  procured  by  fraud  a 
settlement  of  the  loss  and  a  contract  to  pay  a  particular  sum  in  satisfaction  thereof 
operates  as  a  waiver  of  all  warranties  in  the  policy  whether  the  company  knows  of 
their  breach  or  not.*^  Provisions  in  the  policy  that  it  shall  become  void  if  the  in- 
sured is  not  the  sole  and  unconditional  owner  of  the  property  and  the  like,  unless 
consent  of  the  company  is  indorsed  thereon  in  writing,  apply  only  to  changes  arising 
after  the  policy  is  issued,  and  not  to  an  existing  state  or  condition  of  the  property 


72.  Where  the  agent  remits  the  premium 
to  the  company  before  he  receives  It  from 
the  Insured,  his  subsequent  acceptance  of 
the  amount  thereof  from  the  latter  in 
liquidation  of  the  private  indebtedness  thus 
created  cannot  operate  as  a  waiver  by  the 
company,  though  at  the  time  of  its  receipt 
both  the  agent  and  the  adjuster  had  full 
knowledge  of  the  facts.  American  Cent. 
Ins.  Co.  V.  Antram   [Miss.]   38  So.   626. 

73.  Policy  and  note  both  contained  for- 
feiture clause  making  policy  void  it  note 
was  not  paid  at  maturity.  Washburn  v.  Un- 
ion  Cent.   Life   Ins.   Co.    [Ala.]    38    So.    1011. 

74.  National  Life  Ins.  Co.  v.  Manning 
[Tex.  Civ.  App.]  86  S.  W.  618.  Where  note 
provides  that  in  case  of  default  in  its  pay- 
ment the  full  amount  of  the  premium  shall 
be  considered  as  earned,  the  premium  is 
earned  by  the  risk  assumed  during  the  time 
the  policy  is  in  force,  so  that  the  acceptance 
of  payment  after  loss  occurring  while  the 
policy  is  suspended,  does  nat  render  the  insur- 
er liable.  Jefferson  Mut.  Ins.  Co.  v.  Murray 
[ArR.]    86  S.  W.  813. 

75.  Seeking  to  impose  new  and  unau- 
thorized conditions  for  reinstatement,  re- 
tention of  premium  until  after  expiration  of 
time  for  reinstatement  and  delay  in  pro- 
ceedings for  reinstatement,  without  any  ex- 
cuse offered,  held  to  support  flndins  of 
waiver  of  forfeiture  for  nonpayment  of  pre- 
mium when  due.  Mettner  v.  Northwestern 
Nat.  liife  Ins.  Co.  tlowa]   103  N.  W.  112. 

76.  Mettner  v.  Northwestern  Nat.  Life  Ins. 
Co.    [Iowa]    103  N.   W.   112. 

77.  Provision   against    incumbrances    held 


waived  by  requiring  proofs  and  requesting  a 
conference  for  an  adjustment.  Nugent  v. 
Rensselaer  County  Mut,  Fire  Ins.  Co.,  94  N. 
T.  S.   605. 

78.  Breach  of  iron-safe  clause  held  waiv- 
ed, where  the  secretary  and  adjuster,  with 
full  knowledge  of  the  breach,  told  insured's 
wife  that  proofs  of  loss  must  be  sent  to 
the  company,  and  thereby  Induced  Insured  to 
incur  expense  in  preparing  and  forwarding 
them.  Rundell  v.  Anchor  Fire  Ins.  Co. 
[Iowa]    105   N.   W.   112. 

79.  Colonial  Mutual  Fire  Ins.  Co.  v.  El- 
linger,    112   111.   App.    302. 

80.  Accident  policy.  Moore  v.  National 
Aco.   Soc,   38   Wash.    31,    80   P.    171. 

81.  Does  not  ipso  facto  waive  a.  right  of 
forfeiture  for  Incumbering  the  property 
without  the  consent  of  the  insurer,  especial- 
ly where  they  give  no  specific  information 
as  to  the  mortgage.  American  Ins.  Co.  v. 
Walston,  111  111.  App.  133.  Instruction  held 
misleading   and   inaccurate.     Id. 

82.  Does  not  thereby  subject  Itself  to 
liability  to  have  payment  demanded  at  an 
earlier  time  than  that  fixed  by  the  policy. 
Texas  Short  Line  R.  Co.  v.  Waymire  [Tex. 
Civ.  App.]  13  Tex.  Ct.  Bep.  907,  89  S.  W.  452. 

83.  Execution  of  drafts  In  final  settle- 
ment of  loss  on  personalty  under  policy  Is- 
sued to  a  certain  sanitarium  held  in  absenca 
of  fraud,  to  estop  company.  In  an  action  on 
such  drafts  from  denying  that  those  compos- 
ing sanitarium  were  the  real  parties  In  In- 
terest. New  Hampshire  Fire  Ins.  Co.  v. 
Wall    [Ind.  App.]    75  N.  E.  668. 
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when  the  policy  is  issued.**  If  the  policy  is  issued  with  knowledge  on  the  part  of 
the  company  of  facts  which  under  the  terms  of  the  contract  render  it  void,  it  cannot 
avail  itself  of  them  as  a  defense  to  an  action  thereon/^  and  the  same  rule  applies 
when  the  company  ought  to  have  known  the  facts  constituting  the  alleged  breach.^* 
It  has,  however,  been  held  that  under  an  accident  policy  relieving  the  insurer  from 
liability  if  at  the  time  of  the  accident  the  insured  was  suffering  from  a  pre-existing 
disease  without  which  death  would  not  have  ensued,  the  liability  of  the  insurer 
is  not  in  any  way  afEected  or  changed  by  the  fact  that  it  knew  of  the  existence  of 
such  disease  when  the  policy  was  issued.*^ 

If  there  is  no  written  application,  and  the  assured  has  an  insurable  interest  in 
the  property,  acts  in  good  faith  and  malces  no  actual  misrepresentation  or  conceal- 
ment of  his  interest  therein,  and  the  company  issues  the  policy  and  accepts  and 
retains  the  premium  without  making  inquiry  concerning  his  interest,  it  will  be 
presumed  to  have  knowledge  of  the  condition  of  his  title  and  to  assure  the 
property  with  such  knowledge.*' 


84.  Policy  held  valid  though  Insured  held 
legal  title  subject  to  right  of  third  person 
to  acquire  it  by  complying  with  terms  of 
contract  of  sale.  Brunswick-Balke-Collen- 
der  Co.  v.  Northern  Agsur.  Co.  [Mich.]  12 
Det.  Ilfeg.  N.  610,  105  N.  W.  76. 

85.  Fire  Insaranee.  Other  Insuraneet  Of 
fact  that  there  Is  other  insurance  on  the 
property.  Lewis  v.  Guardian  Fire  &  Life 
Assur.  Co.,  181  N.  T.  392,  74  N.  B.  224,  afg. 
93  App.  Div.  157,  87  N.  T.  S.  525.  Knowl- 
edge of  other  Insurance  when  original  poli- 
cy was  issued,  though  mistaken  as  to  Its 
amount,  and  failure  to  object  to  renewal 
afterward,  held  to  create  estoppel.  German- 
American  Ins.  Co.  V.  Harper  [Ark.]   86  S.  W. 

?17 

Ownersblp  of  property:  Provision  that 
policy  should  be  void  if  the  insured's  Inter- 
est should  be  other  than  unconditional  and 
sole  ownership  held  waived,  where  condi- 
tion of  the  title  was  stated  In  the  applica- 
tion Loring  v.  Dutchess  Ins.  Co.  [Cal.  App.] 
81  P  1025.  Company  cannot  rely  on  condi- 
tion that  policy  should  be  void  if  subject 
of  insurance  was  building  on  property  not 
owned  by  the  insured  in  fee  simple  where 
applicant  Informed  agent  that  he  did  not 
own  the  land.  Johnson  v.  Aetna  Ins  Co. 
roa  1  51  S.  E.  339.  A  policy  not  void  be- 
cause the  application  for  the  insurance, 
which  was  signed  by  an  agent  of  the  own- 
ers, indicated  a  joint,  instead  of  separate 
ownership,  when  the  nature  of  the  owner- 
ship was  fully  understood  by  the  agent  of 
the  company  at  the  time  the  application  was 
s^^ned  "^larmers-  Mutual  Fire  &  ^  ghtning 
Ins    Co.  V.  Ward,  5  Ohio  C.  C.   (N.  S.)   509,  24 

°^^:cSpa^.cJ^l.  tennnt,  OMo  Farmers^  Ins. 
Co.  V.  Vogel  [Ind.  App.]   73  N.  E.  61<!,  10.,    (o 

""incumbrances:  The  Issuance  of  a  policy 
and  retention  of  the  premium  by  the  Insurer 
with  knowledge  of  the  «f  «tenoe  of  a  ohatte^ 
mortgage  on  the  property  is   a  waiver  or  a 

Condition  against  such  *"<=".'".^„';^"^!tVers  to 
waiver  of  a  provision  requiring  waivers  to 
be  indorsed  oS  the  policy,  whether  the  waiv- 
er was  by  the  insurer  itself  or  by  the  agent 
issuing  the  policy.  Fire  Ass'n  v.  Teagley, 
34  Ind.  App.  387,  72  N.  E.  1035. 


liife  InRurnnce:  In  the  absence  ot  fraud 
on  the  part  of  the  Insured.  Hood  v.  Pruden- 
tial Ins.  Co.,  26  Pa.  Super.  Ct.  527. 

Wnrrnnties     as     to     use     of     Intoxicants: 

False  warranties  in  the  application  will  not 
defeat  recovery  on  the  policy  where  the 
company  had  knowledge  of  the  facts  when 
the  policy  w^as  issued.  Use  of  intoxicants. 
Mutual  Life  Ins.  Co.  v.  Allen,  113  111.  App. 
89. 

As  to  previous  application  and  bealth: 
Delivery  of  policy  after  investigating  stand- 
ing of  physician  making  medical  examina- 
tion held  not  waiver  of  breach  of  warranties 
that  applicant  had  never  applied  for  other 
insurance,  and  as  to  his  health,  where  it  was 
not  shown  that  agent  had  knowledge  of  the 
facts.  Peterson  v.  Manhattan  Life  Ins.  Co., 
115  111.  App.  421. 

86.  Hood  V.  Prudential  Ins.  Co.,  26  Pa. 
Super.  Ct.  527.  But  the  plaintiff  must  show 
that  the  company,  "with  knowledge  of  the 
facts,  dispensed  with  the  observance  of  the 
condition.  Id.  "Where  It  appeared  that  com- 
pany issued  large  number  of  industrial  poli- 
cies, that  it  kept  its  records  only  by  the 
numbers  of  the  policies,  and  that  the  pre- 
miums on  the  previous  policy  were  paid  by 
insured's  wife  and  those  on  the  one  in  suit 
by  the  insured  himself,  held,  that  the  com- 
pany was  not  chargeable  with  notice  that 
it  had  issued  a  previous  policy  so  as  to  pre- 
clude it  from  setting  up  a  provision  in  the 
policy  in  suit  that  it  should  be  void  if  there 
should  be  in  force  upon  the  life  of  the  in- 
sured, an  industrial  policy  previously  is- 
sued by  the  same  company,  unless  consent 
thereto  was  indorsed   thereon.     Id. 

87.  In  such  case  Insurer  contracts  to  In- 
demnify insured  from  accidental  injury  with 
the  reservation  that  the  insurer  will  not 
be  liable  if  the  infirmity  directly  or  indirect- 
ly co-operates  with  an  accidental  injury  in 
causing  death.  White  v.  Standard  Life  & 
Ace.  Ins.   Co.    [Minn.]    103  N.  W.  735. 

88.  That  insured  had  previously  contract- 
ed to  sell  the  property.  National  Fire  Ins. 
Co.  v.  Three  States  Lumber  Co.,  217  111. 
115,  75  N.  E.  450.  By  issuing  the  policy  with 
the'  knowledge,  thus  imputed,  that  he  has 
only  a  life  estate,  it  will  be  held  to  have 
waived  a  provision  that  the  policy  shall  be 
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Provisions  requiring  all  waivers  to  be  in  writing  and  indorsed  on  or  attached 
to  the  policy  are  valid  and  binding  on  the  insured.*"  It  has  been  frequently  held, 
however,  that  they  are  for  the  company's  benefit  and  hence  that  it  may  waive  them,"* 
that  they  refer  only  to  express  waivers,  and  not  to  those  claimed  to  exist  by  reason 
of  acts  of  the  insurer  inconsistent  with  an  intention  on  its  part  to  enforce  the  con- 
dition,"^ and  that  they  do  not  prevent  the  company  from  becoming  estopped  by  its 
conduct  from  insisting  on  a  forfeiture  for  a  breach  of  condition."^ 

Acts  and  knowledge  of  agents  of  insurer.^^ — In  accordance  with  the  general  prin- 
ciples of  the  law  of  agency  the  knowledge  of  the  agent,  either  as  to  facts  existing 
when  the  policy  is  issued"*  or  to  those  subsequently  arising,  is  imputed  to  the  com- 


vold  if  the  insured's  interest  be  other  than 
unconditional  and  sole  ownership  in  fee 
simple,  where  insured  acts  in  good  faith  and 
is  Ignorant  of  materiality  of  that  question. 
Glens  Falls  Ins.  Co.  v.  Michael  [Ind.]  74  N.  B. 
964.  Where  insured  did  not  know  that  the 
insurer  did  not  insure  mortgaged  chattels, 
held  that  he  could  recover  for  a  loss,  though 
the  policy  provided  that  it  should  be  void  if 
the  property  was  so  incumbered.  Neher  v. 
Western  Assur.  Co.  [Wash.]  82  P.  166.  In 
case  of  an  oral  application  the  applicant  is 
not  required  to  show  the  exact  condition 
of  his  title  unless  requested  to  do  so,  and 
If  he  is  guilty  of  no  misleading  conduct  the 
in.-jurer  will  be  regarded  as  having  assum- 
ed the  risk  of  undisclosed  incumbrances. 
Brunswick-Balke-Collender  Co.  v.  Northern 
Assur.  Co.  [Mich.]  12  Det.  Leg.  N.  610,  105 
N.  W.  76.  Policy  describing'  property  as 
that  of  the  insured  held  valid  though  he 
held  legal  title  subject  to  right  of  third  per- 
son to  acquire  it  by  complying  with  terms 
of  a  contract  of  sale  since  insurer  could  not 
complain  of  its  failure  to  require  a  more 
specific  description.  Id..  Instruction  to  the 
effect  that,  if  the  agent  inserted  the  de- 
scription of  the  property  in  the  policy  from 
his  own  knowledge  acquired  while  inspect- 
ing it  for  the  insurance,  the  company  could 
not  take  advantage  of  inaccuracies  therein 
unless  the  insured  by  his  conduct  led  him 
Into  making  them,  held  sufficiently  favorable 
to  defendant,  and  finding  against  it  could 
not  be  disturbed.  Greenwich  Ins.  Co.  v. 
State    [Ark.]    84   S.    W.    1025. 

89.  See,  also,  "Acts  and  knowledge  of 
agents,"  infra,  this  section.  Pennsylvania 
Casualty  Co.  v.  Bacon  [C.  C.  A.]  133  F.  907. 
Are  for  the  benefit  of  both  parties  and  of 
the  community  at  large.  Atlas  Reduction 
Co.  V.  New  Zealand  Ins.  Co.  [C.  C.  A.]  138  F. 
497 

90.  Phenix  Ins.  Co.  v.  Grove,  215  111.  299, 
74  N  E  141;  Metropolitan  Life  Ins.  Co.  v. 
Sullivan.  112  111.  App.  500;  Phenix  Ins.  Co.  v. 
Grove,  116  lU.  App.  529.  If  additional  in- 
surance is  taken,  contrary  to  the  terms  of 
the  policv  and  the  company  makes  no  ob- 
jection after  actual  knowledge  thereof  is 
brought  home  to  it,  it  is  estopped  from  in- 
sisting upon  a,  forfeiture  because  its  con- 
sent was  not  endorsed  on  the  policy,  and 
waives  condition  requiring  such  indoi-se- 
ment  Phenix  Ins.  Co.  v.  Grove,  116  111.  App. 
B29  Issuance  of  policy  and  retention  of 
premium  with  knowledge  of  existence  of 
chattel  mortgage  held  waiver.  Fire  Ass  n 
V.  Yeagley,  34  Ind.  App.  3S7,  72  N.  B.  1035. 

91.  Metropolitan  Life  Ins.  Co.  v.  Sullivan, 
112  111.  App.   500.     Do  not  prevent  waiver  of 


condition  that  policy  shall  be  void  if  insur- 
ed engages  in  saloon  business  by  acceptance 
of  premiums  by  general  agent  with  knowl- 
edge of  its  violation.     Id. 

92.  Continental  Ins.  Co.  v.  Thomason,  27 
Ky.  L.  E.  158,  84  S.  W.  546.  Thus  it  will 
be  estopped  from  claiming  a  forfeiture  for 
a  change  of  title  not"withstanding  such  pro- 
vision where  it  subsequently,  and  with 
knowledge  of  the  facts,  collects  a  premium 
note  and  assures  the  Insured  that  his  policy 
is  all  right.  Id.  The  rule  that  waivers  by 
agents  under  such  circumstances  work  an 
estoppel  applies  only  to  acts  within  the  real 
or  apparent  scope  of  their  authority,  and 
not  to  the  extension  of  time  on  a  premium 
note  by  a  mere  collecting  agent.  Fidelity 
Mut.  Life  Ins.  Co.  v.  Bussell  [Ark.]  86  S. 
W.    814. 

93.  See  4  C.  L.  202,  n.  97,  et  seq.  See, 
also,   Agency,    5    C.   L.    64. 

94.  Fire  Insurance.  As  to  nature  of 
ownershipt  Johnson  v.  Aetna  Ins.  Co.  [Ga.] 
51  S.  E.  339;  Farmers'  Mut.  F.  &  L.  Ins.  Co.  v. 
Ward,  5  Ohio  C.  C.  (N.  S.)  509.  Evidence 
held  not  to  show  that  agent  knew  that  the 
insured  did  not  own  the  land  on  which  the 
building  insured  was  situated.  St.  Landry 
Wholesale  Mercantile  Co.  v.  New  Hampshire 
Fire  Ins.  Co.   [La.]   38  So.  87. 

Other  insurance.  Johnson  v.  Farmers' 
Ins.  Co.,  126  Iowa,  565,  102  N.  W.  502;  Lewis 
V.  Guardian  Fire  &  Life  Assur.  Co.,  181  N.  T. 
392,  74  N.  B.  224,  afg.  93  App.  Div.  157,  87  N. 
T.  S.  525;  Madden  &  Co.  v.  Phoenix. Ins.  Co., 
70  S.  C.  295,  49  S.  E.  855. 

lucnrabrances :  Evidence  held  to  show 
knowledge  of  the  existence  of  chattel  mort- 
gage. Fire  Ass'n  v.  Yeagley,  34  Ind.  App. 
387,    72   N.   E.    1035. 

Life  Insurance.  Occupation  of  Insured: 
Knowledge  of  general  agent  that  insured 
had  engaged  in  tlie  liquor  business.  Met- 
ropolitan Life  Ins.  Co.  v.  Sullivan,  112  111. 
App.    500. 

Use  of  Intoxicants:  Knowledge  of  the 
agent  taking  the  application.  Mutual  Life 
Ins.   Co.   V.   Allen,   113   111.  App.    89. 

Tlie  medical  examiner  is  the  agent  of  the 
company  in  making  the  examination,  tak- 
ing down  the  answers,  and  reporting  them. 
Carmichael  v.  John  Hancock  Mut.  Life  Ins. 
Co.,  95  N.  T.  S.  587.  His  knowledge  thus 
acquired,  and  his  interpretation  of  the  an- 
swers given  and  errors  in  recording  them 
are  those  of  the  company,  which  is  estop- 
ped from  taking  advantage  of  what  it  thus 
knew  and  had  thus  done  when  accepting 
the  premiums  and  issuing  the  policy.  Id. 
Evidence  that  insured  answered  questions 
correctly    but    that    the    physician    recorded 
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pany.^"  It  must,  however,  appear  that  such  Icuowledge  was  acquired  while  he  was 
transacting  the  business  of  the  company  as  its  a^ent."" 

Where  the  same  party  acts  as  agent  of  the  company  and  of  one  to  whom  the 
policy  is  payable  as  his  interest  may  appear,  knowledge  acquired  by  him  in  the 
latter  capacity  does  not  bind  the  company  unless  it  is  present  in  the  agent's  mind 
at  the  time  he  does  the  act  claimed  to  constitute  the  waiver."^  The  burden  is  on 
the  party  relying  on  the  waiver  to  prove  that  the  knowledge  was  so  in  his  mind.''* 
That  fact  may  be  shown  by  circumstantial  as  well  as  by  direct  evidenee.^^  Informa- 
tion imparted  to  one  agent  of  the  eompiiny  dealing  with  the  insured'  may  be  imputed 
to  another  agent  participating  in  tho^e  dealings,  though  in  fact  the  latter  is  ignorant 
thereof.'- 

The  acts  of  the  agent  within  the  apparent  scope  of  his  authority  are  binding 
on  the  company,^  and  neither  the  termination  of  his  authority^  nor  any  limitations 


them   incorrectly  is   admissible,   if  pleadings 
are   sufficient.     Id. 

Accident  Insurance:  Evidence  that  pre- 
mium was  paid  to,  and  accident  policy  de- 
livered by,  agent  with  knowledge  that  in- 
sured had  already  been  injured,  held  to  tend 
to  prove  waiver  of  provision  that  policy 
should  not  take  effect  unless  premium  "was 
actually  paid  previous  to  any  accident  un- 
der which  claim  should  be  made,  and  to 
require  submission  of  issue  to  the  jury. 
Rayburn  v.  Pennsylvania  Casualty  Co.,  138 
N.   C.   379,   50    S.   B.   762. 

Effect  of  JPailure  of  Agent  to  Record 
AnsTTcrs  as  Given.  See  4  C.  L.  180,  n.  50  et 
seq. 

If  the  insured  in  good  faith  gives  true 
answers,  and  the  agent,  without  the  insur- 
ed's knowledge,  writes  false  ones  in  the  ap- 
plication, such  agent  in  so  doing  acts  as  the 
agent  of  the  insurer,  and  the  latter  is  estop- 
ped to  deny  its  liability.  As  to  construction 
of  chimneys  and  ownership  of  property. 
Foster  v.  Pioneer  Mut.  Ins.  Ass'n,  37  Wash. 
28S,  79  P.  798.  "Where  insured  informed 
agent  that  he  had  diabetes  and  agent  stated 
that  such  fact  was  unimportant  and  failed 
to  record  it  in  the  application,  held,  that 
company  could  not  avoid  policy  on  the 
ground  of  fraud  and  false  representations 
in  that  regard.  White  v.  Standard  Life  & 
Ace.  Ins.  Co.  [Minn.]  103  N.  W.  735.  So, 
too  false  statements  in  an  application, 
known  to  and  made  at  the  suggestion  of  the 
agent  do  not  affect  the  liability  of  the 
company.  American  Ins.  Co.  v.  Walston,  111 
111    App.  133.     As  to  incumbrances.     Id. 

95  Held  to  be  knowledge  of  company; 
Knowledge  that  insured  had  taken  out  other 
insurance.  Phenix  Ins.  Co.  v.  Grove,  215 
III  299  74  N.  B.  141.  Knowledge  of  secre- 
tary of  mutual  company  that  insured  had 
sold  fee  of  property.  Farmers'  Mut  Fire  Ins. 
Co  V.  Jackman  [Ind.  App.]  73  N.  E.  730 
Knowledge  of  an  agent  authorized  to  solicit 
insurance,  take  applications,  and  collect  pre- 
miums as  to  change  in  title  even  though  he 
has  no  authority  to  issue  Policies  Contin- 
ental Ins.  Co.  V.  Thomason,  27  Ky.  L.  R.  l&». 
84    S.    W.    546. 

Held  not  knowledge  of  company 


Knowl- 


edge as  to  title  obtained  by  a  m^re  broker 
from  the  officers  of  the  assured  while  so- 
liciting insurance.  Fire  Ass'n  of  Philadel- 
phia V.  American  Cement  Plaster  Co.  [Tex. 
Civ.  App.]    84   S.  W.   1115.     Notice  to   a  mere 


solicitor  for  insurance  of  a  fact  transpir- 
ing after  the  issuance  of  the  policy.  His 
agency  ceases  when  he  trahsmits  application 
to  the  company,  and  fact  that  he  says  "all 
right"  when  notified  of  execution  of  mort- 
gage is  not  a  waiver  of  forfeiture  for  in- 
cumbering property  without  the  insurer's 
consent.  American  Ins.  Co.  v.  Walston,  111 
111.  App.  133. 

96.  Where  the  agent  procured  additional 
insurance  in  another  company,  his  kno"nrl- 
edge  was  not  the  knowledge  of  the  first 
company  and  did  not  estop  it  from  claiming 
a  forfeiture  on  account  of  additional  insur- 
ance. Traders'  Ins.  Co.  v.  Letcher  [Ala.]  39 
So.    271. 

97,  98,  99.  Foreman  v.  German  Alliance 
Ins.  Ass'n  [Va.]  52  S.  B.  337. 

1.  One  obtaining  policy  from  one  mem- 
ber of  firm  of  agents  after  informing  an- 
other member  that  he  had  other  insurance 
may  assume  that  provision  requiring  fact 
of  other  insurance  to  be  indorsed  on  policy 
was  waived.  Lewis  v.  Guardian  Fire  &  Life 
Assur.  Co.,  181  N.  T.  392,  74  N.  B.  224;  afg. 
93  App:  Div.   157,   87  N.  T.  S.   525. 

2.  Fire  Insurance:  An  agent  authoris- 
ed to  issue  binds  by  all  waivers,  represen- 
tations or  acts  unless  the  insured  has  notice 
of  the  limitation  of  his  power.  Richard  v. 
Springfield  P.  &  M.  Ins.  Co,  [La.]  38  So.  563. 
Whether  or  not  he  has  authority  to  issue  is 
not  the  test  of  his  power  to  waive.  Ameri- 
can Ins.  Co.  V.  Walston,  111  111.  App.  133. 
Requested  instruction  properly  refused.  Id. 
The  company  is  bound  by  the  acts  of  its 
agent  in  issuing  a  policy  and  in  Inducing 
plsintiff  to  believe  that  he  was  insured  in 
such  company,  notwithstanding  that  the 
company  had  as  a  matter  of  fact  refused 
to  accept  the  risk  and  had  directed  the 
agent  to  cancel  the  policy.  Is  liable  where 
agent  gives  no  notice  to  the  insured,  prior 
to  the  fire,  that  the  risk  has  been  rejected. 
Wheaton  v.  Liverpool  &  London  &  Globe 
Ins.  Co.    [S.  D.]   104  N.   W.   850, 

Iron  safe  clnuse:  Requested  instruction 
that  if  it  was  understood  that  the  inventory 
offered  was  not  sufficient,  and  that  policy 
was  issued  on  the  understanding  that  the 
insured  would  make  a  new  one,  held  prop- 
erly modified  by  stating  that  such  was  the 
case  unless  the  insured  was  told  by  the 
agent  at  the  time  the  insurance  was  issued 
that  tlie  inventory  was  sufficient.  North 
British    &    Mercantile    Ins.    Co.    v.    Edmund- 
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thereon  are  binding  on  tlie  insured  unless  he.  has  notice  thereof.*    Limitations  in  the 


Bon  [Va.]  52  S.  E.  350.  Assent  to  Inventory 
shown  at  time  of  application  held  waiver 
of  objection  thereto.  Madden  &  Co.  v. 
Phoenix  Ins.   Co.,    70   S.  C.    295,    49   S.   B.    855. 

Local  agent  of  nonresident  company  held 
to  have  apparent  authority  to  waive  hy  a 
writing  attached  to  the  policy  breach  result- 
ing from  failure,  through  Illness,  to  make 
inventory  within  time  required.  Richard  v. 
Springfield  F.  &  M.  Ins.  Co.  [La.]  38  So.  563. 

Ownership:  Action  of  agent  authorized  to 
solicit  insurance,  take  applications,  and  col- 
lect premiums  in  telling  insured  that  a 
change  oi!  ownership  did  not  invalidate  the 
policy  and  in  taking  premiums  with  knowl- 
edge of  such  change  held  binding  on  the 
company,  though  he  has  no  authority  to  is- 
sue policies.  Continental  Ins.  Co.  v.  Thom- 
ason,  27  Ky.  L.  R.  168,  84  S.  W.  546.  A  pro- 
vision avoiding  the  policy,  if  the  property  is 
not  absolutely  owned  by  the  insured  Is 
waived  by  the  khowledge  of  the  agent  of 
the  change  of  interest  and  his  written  as- 
sent to  the  assignment  of  the  policy.  Phe- 
nix  Ins.   Co.   v.   Lindley,   111   111.  App.   266. 

Life  and  Accident  Insurance:  Company 
bound  by  all  acts  within  apparent  scope 
of  agent's  authority.  Hutson  v.  Prudential 
Ins.  Co.  [Ca.]  50  S.  E.  1000.  Even  where  he 
disobeys  Instructions,  if  the  Insured  has  no 
knowledge  of  the  fact  that  he  has  done 
BO.  Agreement  as  to  character  of  policy. 
Gray  v.  Merchants'  Ins.  Co.,  113  111.  App.  537. 
The  test  of  authority  is  what  he  did  in  the 
usual  course  of  the  company's  business. 
Wagaman  v.  Security  Mut.  Life  Ins.  Co.,  110 
Mo.  App.  616,  85  S.  W.  117.  An  agent  to 
whom  the  policy  is  sent  for  delivery  on  the 
payment  of  the  first  premium,  which  has 
not  been  paid  In  advance,  is  the  agent  of 
the  insurer  until  such  payment  is  made. 
Bowen  v.  Mutual  Life  Ins.  Co.  [S.  D.]  104  N. 
W.  1040.  Company  is  not  responsible  for  fraud 
of  brokers  who  procure  policy  through  its 
agents,  and  hence  Is  not  estopped  from  set- 
ting it  up.  Mahon  v.  Royal  Union  Mut.  Life 
Ins.  Co.  [C.  C.  A.]  134  P.  732.  Waiver  is 
confined  to  acts  done  within  the  scope  of 
the  agent's  authority  and  to  matters  which 
can  be  waived.  Fidelity  Mut.  Life  Ins.  Co. 
V.  Bussell   [Ark.]   86  S.  "W.  814. 

Payment  ot  premiums:  General  agents 
may  ordinarily  waive  provisions  that  the 
policy  shall  not  take  effect  until  the  pay- 
ment of  the  premium,  but  subagents  have 
no  such  authority.  Pennsylvania  Casualty 
Co.  V.  Bacon   [C.  C.  A.]   133  F.  907. 

A  general  agent  who  is  permitted  by  the 
company  to  accept  notes  payable  to  him- 
self In  lieu  of  cash,  the  company  looking 
to  him  instead  of  the  policy  holder,  has 
authority  to  bind  the  company  by  accepting 
notes  his  act  in  so  doing  being  within  the 
apparent  scope  of  his  authority.  Mutual  Life 
Ins.  Co.  V.  Abbey  [Ark.]  88  S.  W.  950.  The 
company  is  bound  by  his  waiver  of  a  cash 
payment  in  such  case  whether  he  settles 
with  It  for  the  premium  or  not.  Id.  in- 
struction limiting  right  to  recovery  to  find- 
ing that  the  general  agent  accepted  the 
notes  in  lieu  of  cash  held  proper.  Id.  Evi- 
dence held  to  show  that  agent  accepted  four 
notes  for  quarterly  instalments  of  first  an- 
nual  premium   in   lieu   of   cash   when   policy 


was  delivered,  and  extended  credit  for  the 
first  year  and  not  merely  for  the  first  quar- 
ter, and  plaintiff  was  entitled  to  recover 
though  insured  failed  to  pay  the  first  three 
notes  where  he  died  before  the  fourth  be- 
came due.     Id. 

Local  agent  with  authority  to  receive  pre- 
miums and  solicit  insurance  has  authority  to 
waive  forfeiture  by  the  receipt  of  past-due 
premiums,  though  the  policy  limits  his  au- 
thority to  the  receipt  of  premiums.  Waga- 
man V.  Security  Mut.  Life  Ins.  Co.,  110  Mo. 
App.  616,  85  S.  W.  117.  An  agent  employed 
or  authorized  to  collect  premiums  does  not 
thereby  have  authority  to  grant  an  exten- 
sion of  the  time  for  their  payment.  Met- 
tropolltan  Life  Ins.  Co.  v.  Hall  [Va.]  52  S. 
B.  345.  A  soliciting  agent  employed  by  a 
general  agent  of  an  Insurance  company  cari- 
not  bind  the  company  by  agreeing  that  de- 
fault in  paying  premiums  shall  not  for- 
feit the  policy  (Mutual  Life  Ins.  Co.  v.  Ab- 
bey [Ark.]  88  S.  W.  950),  nor  by  accepting 
notes  in  lieu  of  cash  for  premiums  (Id.) 
But  a  general  agent,  clothed  with  authority 
to  transact  generally  the  company's  business 
in   the   state,    can.     Id. 

Employers'  Liability  Insurance:  The  pay- 
master of  the  Insured's  employer  on  whom 
he  has  given  orders  for  the  payment 
of  monthly  Instalments  of  the  premiums  on 
an  industrial  policy,  to  be  deducted  from  the 
insured's  wages  and  forwarded  by  the  pay- 
master to  the  insurer,  is  the  agent  of  the 
Insured  to  pay  over  from  his  wages  the 
agreed  amount  as  it  becomes  due  on  the 
premium  and  is  the  agent  of  the  insurer 
only  for  the  purpose  of  remitting  to  It  the 
amounts  so  paid.  Continental  Casualty  Co. 
V,  Jasper  [Ky.]  88  S.  W^.  1078.  Hence  where 
he  fails  to  retain  an  instalment  as  required 
he  has  no  authority  to  accept  a  payment  of 
the  amount  thereof  on  behalf  of  the  com- 
pany after  the  death  of  the  Insured,  and 
does  not  act  as  its  agent  in  so  doing.  Pay- 
ment by  beneficiary,  after  death  of  Insured 
who  had  been  notified  that  the  policy  had 
lapsed,  and  delivery  to  him  by  paymaster 
of  company's  receipt  held  not  to  prevent 
lapse.  Id.  Under  a  policy  insuring  against 
liability  for  injuries  caused  by  insured's 
negligence,  providing  that  the  insurer 
should  be  notified  of  suits  to  enforce  claims 
for  such  Injuries  and  defend  or  settle  the 
same,  where  the  attorneys  and  agents  of 
the  insurer,  with  the  assent  of  the  insured, 
settle  a  claim  for  more  than  the  amount 
of  the  policy,  and  the  Insured  pays  the 
same,  further  provisions  prohibiting  settle- 
ments by  the  insured  without  the  written 
consent  of  the  insurer,  and  that  It  shall  be 
liable  only  after  final  judgment  against  the 
insured  and  the  like  have  no  application 
and  are  no  defense  to  an  action  against  the 
insurer  for  the  amount  of  the  policy.  New 
Amsterdam  Casualty  Co.  v.  East  Tennessee 
Tel.  Co.  [C.  C.  A.]  139  P.  602.  The  Insured 
having  in  good  faith  accepted  the  agents' 
assumption  of  authority  to' settle  a  claim  on 
behalf  of  the  Insurer,  and  having  paid  the 
amount  agreed  upon  believing  that  they 
have  acted  within  their  authority,  and  there 
being  no  restrictions  on  their  authority  in 
this  regard  In  the  policy,  the  company  can- 
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policy  on  the  authority  of  the  agent  to  extend  the  time  for  the  payment  of  premiums 
are  binding  on  the  insured,^  unless  the  company,  by  a  course  of  business  or  otherwise, 
has  waived  the  limitation  on  the  agenf  s  power  of  waiver."  The  same  is  true  of 
limitations  on  the  right  to  waive  conditions  and  forfeitures,'  which  are,  however, 
often  treated  as  referring  to  waivers  made  after  the  issuance  of  the  policy,  and  as 
not  precluding  a  waiver  of  conditions  entering  into  the  validity  of  the  contract  at 
its  inception.^     The  company  may  also  after  acquiring  full  knowledge  of  the  facts. 


not  defend  on  the  ground  that  they  had  no 
such  authority.  Evidence  held  to  authorize 
finding  that  ag-ents  were  authorized  to  set- 
tle or  defend,  or  that  assured  was  Justified 
in    assuming   that   they   were.  '  Id. 

3.  Termination  of  the  authority  of  a  gen- 
eral agent  authorized  to  waive  provisions 
of  the  policy  does  not  relieve  the  Insurer 
from  the  effect  of  a  subsequent  waiver  un- 
less the  insured  has  notice.  Traders'  Ins. 
Co.  V.  Letcher  [Ala.]   39  So.  271. 

4.  Hutson  V.  Prudential  Ins.  Co.  [Ga.]  50 
S.  E.  1000;  Foster  v.  Pioneer  Mut.  Ins.  Ass'n, 
37  Wash.  288,  79  P.  798.  Special  instructions 
limiting  his  authority  to  accept  notes  in  lieu 
of  cash.  Mutual  Life  Ins.  Co.  v.  Abbey 
[Ark.]  88  S.  W.  950.  Company  may  qualify 
general  agent's  authority,  and  in  such  case 
will  not  be  bound  by  acts  beyond  the  scope 
of  his  authority,  where  person  dealing  with 
him  has  notice  of  the  limitation.  Hutson  v. 
Prudential  Ins.  Co.  [Ga.]  50  S.  B.  1000. 
Limitations  in  an  application  printed  in 
very  fine  type  are  insufficient.  Foster  v. 
Pioneer  Mut.  Ins.  Ass'n,  37  Wash.  288,  79  P. 
798.  This  is  true  though  the  agent  is  only 
a  solicitor,  unauthorized  to  accept  insur- 
ance.    Id. 

6.  Where  agent  agreed  to  accept  premium 
on  next  day,  and  requested  company's  as- 
sistant superintendent  to  collect  it  which 
he  agreed  but  failed  to  do,  and  on  such  day 
Insured  was  sick  with  illness  from  which 
she  died,  held,  that  company  was  not  es- 
topped from  enforcing  forfeiture.  Metro- 
politan Life  Ins.  Co.  v.  Hall  [Va.]  52  S.  B. 
345 

e!     Metropolitan  Llfe*Ins.  Co.  v.  Hall  [Va.] 

62  S.  E.  345.  ,„,,.,« 

7.  Johnson  v.  Aetna  Ins.  Co.  [Ga.]  51  S. 
E.  339.  Binding  on  the  insured  and  the 
beneficiary.  Hutson  v.  Prudential  Ins.  Co.  of 
America  [Ga.]  50  S.  E.  1000.  By  accepting 
policy  insured  assents  to  such  provision  and 
cannot  rely  on  any  agreement  with  him  with 
regard  to  a  waiver.  Id.  Acceptance  of 
overdue  premium  by  general  agent  held 
not  to  be  waiver  of  provisions  requiring  ap- 
plication for  revival  and  proof  that  insured 
WAS  in  good  health.  Id.  Where  policy  pro- 
vides that  it  cannot  be  varied  or  modified 
and  that  no  forfeiture  can  be  waived  and 
no  premiums  accepted  after  they  are  m  ar- 
rears except  by  written  agreement  signed 
by  an  ofllcer  of  the  company,  and  application 
that  policy  shall  not  take  effect  until  first 
premium  is  paid  while  insured  is  m  good 
health,  agreement  by  soliciting  agent  that 
he  would  pay  premium  and  that  applicant 
could  pay  him  later  is  not  binding  on  the 
company  in  the  absence  of  proof  that  It  ac- 
cepted money  from  the  agent  or  looked  to 
him  for  payment,  and  does  not  constitute 
payment  of  the  premium  or  a  waiver  there- 
of.    Neff      V.      Metropolitan      Life      Ins.      Co. 

6   Curr.  L. — 9. 


[Ind.  App.]  73  N.  B.  1041.  Will  be 
conclusively  presumed  to  have  read  limita- 
tions. Collins  V.  Metropolitan  Life  Ins.  Co. 
[Mont.]  80  P.  609.  Acceptance  of  overdue 
premiums  and  agreement  that  they  might 
be  paid  after  they  became  due  held  not 
binding  on  company.  Collins  v.  Metro- 
politan Life  Ins.  Co.  [Mont.]  80  P.  609.  Un- 
der a  standard  policy  containing  express 
stipulations  with  respect  to  the  authority  of 
agents,  where  it  "was  Tvithin  the  power  of 
the  insured  to  produce  the  policy  to  have  an 
additional  insurance  permit  indorsed  there- 
on and  he  failed  to  do  so,  a  mere  oral  prom- 
ise of  the  agent  to  attend  to  the  matter 
is  his  own  individual  promise  and  does  not 
bind  the  company  or  estop  it  on  his  failure 
to  do  so.  Perry  v.  Caledonian  Ins.  Co.,  103 
App.  Dlv.  113,  93  N.  T.  S.  50.  Where  the 
policy  provides  that  all  waivers  must  be 
written  upon  or  attached  to  the  policy,  it 
cannot,  in  the  absence  of  fraud  or  mistake, 
be  shown  by  parol  that  at  the  time  of  in- 
dorsing a  loss  payable  clause  on  the  policy 
the  agent  knew  that  the  property  was  In- 
cumbered by  a  chattel  mortgage  in  favor 
of  the  indorsees,  and  intended  by  such  In- 
dorsement to  consent  to  such  mortgage  In 
behalf  of  the  company.  Atlas  Reduction  Co.  v. 
New  Zealand  Life  Ins.  Co.  [C.  C.  A.]  138  F.  497. 
Knowledge  or  even  statements  of  the  agent 
in  such  case  are  immaterial.  Id.  It  is 
reasonable  and  competent  for  the  company 
to  make  it  a  matter  of  condition  in  the 
policy  that  any  consent  by  an  agent  to 
waive  or  modify  any  of  the  express  terms 
of  the  policy  shall  be  manifested  in  writing 
by  one  of  its  officers.  Pennsylvania  Casual- 
ty Co.  V.  Bacon  [C.  C.  A.]  133  F.  907.  Such 
a  limited  grant  of  authority  Is  the  measure 
of  the  agent's  power,  and  any  modification 
or  waiver  by  him  not  thus  manifested  is 
ineffectual,  and  does  not  bind  the  company 
unless  it  is  shown  that  he  had  express  au- 
thority to  dispense  with  the  condition,  or 
that  the  company  subsequently  and  with 
knowledge  of  the  facts  ratified  his  action. 
I&.  A  subagent  has  no  authority  to  waive 
a  provision  that  the  policy  shall  not  take 
effect  unless  the  premium  is  actually  paid 
prior  to  any  accident  on  which  a  claim  is 
made  where  it  appears  that  the  insurer  did 
not  charge  premiums  on  policies  to  its 
agents  until  they  were  actually  received. 
Id.  General  agent  can  waive  such  pay- 
ment only  when  it  appears  that  the  com- 
pany held  him  personally  responsible  for 
the  premium,  or  that  it  was  the  practice  of 
the  company  to  charge  the  premium  to  the 
agent  at  the  time  of  delivering  to  him  the 
premium   receipt.     Id. 

8.  Does  not  prevent  knowledge  of  agent 
that  insured  was  not  the  0"wner  of  the  prop- 
erty on  which  the  insured  building  was 
situated    operating    to    estop    the    company 
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ratify  tEe  acts  of  the  agent  done  beyond  the  scope  of , his  authority,  and  thereby 
waive  the  breach  and  estop  itself  from  relpng  thereon." 

Since  all  prior  negotiations  are  merged  in  the  policy,  the  insured  cannot  show 
that  the  agent  agreed  before,  or  at  the  time  when,  the  policy  was  issued  that  some 
of  its  provisions  need  not  be  complied  with.^° 

(§  16)  D.  Reinstatement.'^^ — A  provision  giving  the  insured  ^the  right  to 
restore  a  policy  within  a  month  after  forfeiture,  on  payment  of  the  delinquent  pre- 
mium, with  interest,  contemplates  payment  by  the  insured  during  his  lifetime  and 
not  by  another  after  his  death."  A  payment  of  the  principal  without  the  specified 
interest,  does  not  work  a  restoration.^^  Additional  requirements  in  a  premium  note 
given  after  default  are  binding  on  the  insured.^* 

The  authority  of  a  special  agent  to  revive  a  canceled  policy  will  not  be  presumed 
but  must  be  proved.^^ 

§  17.  Contracts  of  reinsurance  and  concurrent  insurance}" — The  general  rules 
of  construction  previously  stated^^  ^Pplj  to  provisions  authorizing  concurrent  in- 
surance and  to  re-insurance.'^'  The  acceptance  of  a  sum  from  a  co-insurer  in  satis- 
faction of  its  policy  is  not  conclusive  on  the  insured  as  to  the  amount  of  the  loss, 
if  it  appears  that  the  payment  was  by  way  of  compromise  and  did  not  represent 
the  company's  pro  rata  share  thereof.^" 

Reinsurance.^" — A  contract  of  reinsurance  to  an  amount  not  exceeding  a  speci- 
fied sum,  the  loss,  if  any,  payable  pro  rata  at  the  same  time  and  in  the  same  manner 
as  by  the  original  insurers,  means  that  the  loss  shall  be  divided  according  to  the 
proportion  which  the  amount  of  reinsurance  bears  to  the  original  insurance.^^  After 
the  contract  of  reinsurance  has  been  made  it  cannot  be  changed  except  with  the  con- 
sent of  both  parties,  and  hence  is  not  affected  by  any  modification  of  the  original 
policy.^^  Thus  the  proportion  of  the  loss  for  which  the  reinsurer  is  liable  remains 
the  same  notwithstanding  a  reduction  in  the  amount  of  the  original  policy.^'    Where 


from  setting  up  a  provision  ol  the  policy 
that  It  shall  be  void  "if  the  subject  of  the 
insurance  be  a  building  on  ground  not  own- 
ed by  the  insured  in  fee  simple."  John- 
son   V.    Aetna    Ins.    Co.    [Ga.]    51    S.    E.    339. 

9.  Acceptance  of  overdue  premium  by 
company  held  not  a  ratification  or  waiver, 
where  agent  informed  it  that  it  was  paid 
when  due.  Collins  v.  Metropolitan  Life  Ins. 
Co.    [Mont.]    80  P.   609. 

10.  Cannot  show  by  parol  that  agent 
agreed  when  policy  was  issued  that  pre- 
miums should  not  be  due  until  a  date  later 
than  that  fixed  by  the  policy  (Metropolitan 
Life  Ins.  Co.  v.  Hall  [Va.]  62  S.  E.  345),  or 
that  they  were  to  be  payable  at  the  hou^ 
of  the  Insured  contrary  to  the  terms  of  the 
policy   (Id.). 

11.  See  4  C.  L.  207. 

12.  National  Life  Ins.  Co.  v.  Manning 
[Tex.  Civ.  App.]    86   S.  W.   618. 

13.  Of  premium  note.  National  Life  Ins. 
Co.  V.  Manning  [Tex.  Civ.  App.]   86  S.  W.  618. 

14.  Where  policy  provided  for  restora- 
tion at  any  time  within  a  month  by  pay- 
ment of  the  premium  with  interest,  but  after 
default  insured  gave  a  note  providing  that 
policy  should  determine  if  it  was  not  paid 
at  maturity,  but  that  it  would  be  restored 
if  note  was  collected  after  maturity  and 
satisfactory  evidence  of  good  health  was 
furnished,  held,  that  insured  was  bound  by 
the  terms  of  the  note  and  after  default  in 
its    payment    was    only    entitled    to    restora- 


tion on  furnishing  evidence  of  good  health, 
though  policy  did  not  require  it.  National 
Life  Ins.  Co.  v.  Manning  [Tex.  Civ.  App.]  86 
S.    W.    618. 

15.  Fire  Insurance.  Colonial  Assur.  Co. 
V.  National  Fire  Ins.  9o.,  110  111,  App.  471. 

18.  See  4  C.  L.  207.  For  conditions 
against   other  Insurance,   see   §   9,  ante. 

17.  See   §   7,    ante. 

18.  The  phrase  "$1500  total  concurrent 
insurance  permitted,  including  this  policy," 
indorsed  on  a  fire  policy,  limits  the  total 
amount  of  insurance  to  $1,500,  and  does  not 
allow  $1,600  additional  insurance.  Home  Ins. 
Co.  V.  Morrow  [Ala.]  39  So.  587.  Contract 
of  reinsurance  and  assumption  of  plaintiff's 
policy  held  not  to  change  insurance  from 
assessment  to  old  line.  Hayden  v.  Franklin 
Life  Ins.   Co.    [C.  C.   A.]    136   F.   285. 

19.  While  it  appeared  that  the  property 
was  insured  in  another  company  and  that 
plaintiff  had  accepted  from  the  latter  a 
small  sum,  held,  that  there  was  evidence  au- 
thorizing a  finding  that  such  sum  did  not 
represent  a  pro  rata  share  of  the  loss  as 
claimed  by  plaintiff,  and  that  it  was  accept- 
ed only  because  plaintiff  realized  that  com- 
pany was  not  liable  to  him  in  any  amount. 
Georgia  Co-op.  Fire  Ass'n  v.  Harris  [Ga.] 
52  S.  E.   88. 

20.  See  4  C.  L.   209. 

21.  32.  Home  Ins.  Co.  v.  Continental  Ins. 
Co.,  180  N.  T.  389,  73  N.  B.  65,  afg.  89  App. 
Div.    1,   85  N.   Y.   S.   262. 
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a  mutual  company  partially  reinsures  a  risk  in  another  company  and  assigns  the 
policy  of  reinsurance  to  the  party  holding  the  original  policy,  the  latter  may,  on.  the 
occurrence  of  a  loss  covered  by  both  policies  institute  suits  on  both  policies  at  once, 
they  being  independent  and  there  being  no  provision  to  the  contrary  in  either  of 
them.^*  The  liability  of  the  reinsuring  company  in  such  case  is  not  limited  to  its 
pro  rata  share  of  the  loss,  in  the  absence  of  a  provision  to  that  effect  in  its  policy.'"' 

A  policy  holder  agreeing  to  an  assumption  by  another  company  of  the  liability 
on  his  policy  and  releasing  the  original  insurer  cannot  participate  in  the  reserve 
fund  of  the  latter."" 

A  town  mutual  insurance  company  organized  under  the  Missouri  statutes  may 
reinsure  a  similar  company  organized  under  the  same  statute  where  it  could  have 
itself  insured  the  property  in  the  first  instance.-^  Such  reinsurance  not  being  ex- 
pressly prohibited,  the  reinsuring  company  cannot  contend  that  the  contract  is  ultra 
vires  after  it  has  been  fully  executed  by  the  other  party."* 

§  18.  The  loss  or  heneflts,  its  extent  and  extent  of  liability  therefor}^  Fire 
insurance.- — The  right  of  a  mortgagee  to  recover  on  the  policy  is  limited  only  by  his 
interest  in  the  property'"  and  the  amount  of  the  mortgage  debt,'^  but  a  mortgagee 
who  is  also  a  trustee  may  recover  the  full  amount  of  the  loss.^" 

By  statute  in  some  states  if  the  total  cash  value  of  the  property  destroyed  is 
less  than  the  total  insurance,  no  provision  in  the  policy  can  operate  to  reduce  the 
amount  to  be  paid  to  a  sum  less  than  such  cash  value.''  Under  a  policy  providing 
that  the  insurer  shall  not  be  liable  beyond  the  actual  cash  value  at  the  time  of  the 
loss  which  in  no  event  shall  exceed  the  then  cost  to  the  insured  of  replacing  the  same, 
the  measure  of  damages  is  what  it  would  cost  to  replace  the  property,  not  instanter, 
but  within  a  reasonable  time.'*  "Cash  value"  means  the  cash  market  value  at  the 
time  and  place  where  the  goods  are  situated  and  the  fire  occurs,  or  if  there  is  no 


23.  M^here  original  policy  is  for  $10,000, 
and  reinsurance  is  for  an  amount  not  to 
exceed  $5,000,  with  the  pro  rata  provision 
above  quoted,  on  the  subsequent  reduction 
of  the  original  policy  to  $2,000,  the  rein- 
surer is  liable  only  for  half  the  amount 
recovered  against  the  original  insurer,  and 
not  for  the  full  amount  thereof.  Home  Ins. 
Co.  V.  Continental  Ins.  Co.,  180  N.  T.  389,  73 
N.  B.  65,  afg.  89  App.  Div.  1,   85  N.  T.  S.  262. 

34,  25.  Cass  County  V.  Mercantile  Town 
Mut.  Ins.  Co.    [Mo.]   86  S.  W.  237. 

26.  Jenkins  v.  Sun  Life  Ins.  Co.,  27  Ky. 
L.   R.  1142,   87  S.  W.   1143. 

27.  Company  organized  under  Act  March 
21,  1895  (Sess.  Laws  1895,  p.  200).  Cass 
County  V.  Mercantile  Town  Mut.  Ins.  Co. 
[Mo  ]  86  S.  W.  237.  Not  prevented  from 
doing  so  by  Rev.  St.  1889,  §  5875,  forbidding 
such  companies  from  doing  business  on 
any  other  plan  than  that  on  which  they 
are  organized,  where  reinsurance  is  on  the 
same  plan  as  the  original  insurance.     Id. 

28.  Cass  County  v.  Mercantile  Town  Mut. 
Ins.  Co.    [Mo.]   86  S.  W.  237. 

29.  See    4   C.   L.    209. 

30.  See,  also,  §  11,  ante.  The  right  of  mort- 
gagee of  realty  to  recover  on  a  policy  payable 
to  him  as  his  interest  may  appear  is  limited 
to  the  amount  of  insurance  on  the  building. 
"Verdict  for  amount  of  insurance  on  both 
the  building  and  the  personalty  therein 
held  excessive  where  he  had  no  lien  on  the 
latter.  Herzog  v.  Palatine  Ins.  Co.,  36  W^ash. 
611,  79  P.  287. 


31.  Where  he  Insures  solely  on  his  own 
account,  if  the  premises  are  destroyed  be- 
fore any  payment  or  extinguishment  of  the 
mortgage,  the  insurer  is  bound  to  pay  him 
the  amount  of  the  debt  if  it  does  not  exceed 
the  insurance.  Baker  v.  Monumental  Sav. 
&   Loan  Ass'n    [W.   Va.]    52  S.   E.   403. 

32.  A  mortgagee  of  chattels  to  whom  the 
owner  has  given  a  bill  of  sale,  to  sell  them, 
deduct  his  claim,  pay  other  debts  and  turn 
over  any  balance,  is  the  legal  owner  and 
trustee  of  an  express  trust,  and  may  collect 
the  entire  insurance  thereon,  though  more 
than  his  claim.  Wheaton  v.  Liverpool  & 
London  &  Globe  Ins.  Co.  [S.  D.]  104  N.  W. 
850. 

33.  Rev.  St.  1898,  |  1943a,  providing  that 
no  flre  policy  shall  limit  the  amount  to  be 
paid  at  less  than  the  actual  cash  value  of 
the  property,  if  within  the  amount  of  the 
insurance  for  which  premium  is  paid,  means 
the  actual  cash  value  of-  the  property  de- 
stroyed. Newton  v.  Theresa  Village  Mut. 
Fire  Ins.  Co.  [Wis.]  104  N.  W.  107.  In  such 
case  provision  that  if  at  the  time  of  the 
flre  the  total  insurance  on  the  property 
shall  exceed  75  per  cent,  of  the  actual  cash 
value  of  the  property,  "this  policy  shall  here- 
by become  void  in  the  proportion  of  such 
excess  to  such  total  insurance,"  has  no  ef- 
fect.    Id. 

34.  Thirty  days  held  to  be  a  reasonable 
time  within  which  to  replace  stock  of  mer- 
chandise. Texas  Moline  Plow  Co.  v.  Niagara 
Fire  Ins.  Co.  [Tex.  Civ.  App.]  13  Tex.  Ct. 
Rep.  4,  87  S.  W.  192. 
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market  vahVe  there,  then  at  the  nearest  adjacent  markets,  or,  if  that  is  not  shown, 
its  intrinsic  valiie.^^  In  determining  such  value  the  jury  may  consider  its  intrinsic 
value,  its  value  in  adjacent  markets,  the  ease  or  difficulty  of  transportation,  the  de- 
mand for  such  property,  the  fact  that  it  was  second  hand,  its  deterioration,  the  price 
paid  for  it,  the  opinion  of  witnesses  knowing  its  value,  and  all  other  facts  and  cir- 
cumstances in  evidence  tending  to  show  value.^"  Eealized,  but  not  prospective, 
profits  may  be  considered.^'' 

A  provision  that  the  insurer  shall  not  be  liable  for  loss  caused  by  neglect  of  the 
insured  to  use  all  reasonable  means  to  save  or  preserve  the  property  at  or  after  a 
fire  or  when  the  property  is  endangered  by  fire  in  neighboring  premises,  only  requires 
the  insured  to  exercise  care  in  saving  or  preserving  the  property  at  or  after  the  fire 
and  prevents  a  recovery  for  so  much  of  it  as  could  have  been  saved  by  the  insured 
with  the  exercise  of  due  care  and  the  use  of  reasonable  means.*^  It  does  not  apply 
to  negligent  acts  before  the  fire  starts,^"  and  the  insurer  is  liable  even  though  the 
negligent  act  of  the  insured  or  his  servants,  not  amounting  to  fraud,  be  the  proximate 
cause  of  the  damage.*" 

Several  insurers  are  each  liable  for  the  loss  up  to  the  amount  of  their  policies, 
but  there  can  be  only  one  satisfaction.*^ 

Volued  policies.^'^ — Valued  policy  laws  in  many  states  make  the  insurer  liable 
for  the  full  amount  of  the  insurance  specified  in  the  contract  in  case  of  a  total  loss.*^ 

Endowments. — A  provision  adjusting  the  amount  of  the  endowment  according 
to  the  number  of  members  in  an  assessment  company  will  not  be  cut  down  by  a 
reduction  of  the  productiveness  of  an  assessment  due  to  the  fact  that  many  members 
have  exercised  the  right  to  change  to  a  flat  premium  system.** 


35,  SO.  German  American  Ins.  Co.  v. 
Brown    [Ark.]    87    S.    W.    135. 

37.  Instructions  approved.  German  Ameri- 
can Ins.  Co.  V.  Brown  [Ark.]  87  S.  W.  135. 

38.  Beavers  v.  Security  Mut.  Ins.  Co. 
[Ark.]  90  S.  W.  13.  Negligence  in  this  re- 
gard does  not  work  a  forfeiture  of  tlie  en- 
tire policy,,  but  merely  precludes  a  recovery 
for  such  property  as  could  have  been  saved 
by  the  use  of  reasonable  means  at  the  in- 
sured's command.  Requested  instruction 
properly  refused.  German  American  Ins. 
Co.  v.  Brown  [Ark.]  87  S.  W.  135.  Evidence 
held  to  justify  finding  that  insured  did  not 
fail  to  make  reasonable  effort  to  save  the 
property.  Schornak  v.  St.  Paul  Fire  &  Ma- 
rine Ins.   Co.    [Minn.]    104   N.   W.   1087. 

39.  Beavers  v.  Security  Mut.  Ins.  Co. 
[Ark.]   90  S.  "W.   13, 

40.  Mere  carelessness  or  negligence  not 
amounting  to  fraud,  though  the  direct  cause 
of  the  fire,  is  covered  by  the  policy.  In- 
struction held  erroneous  and  prejudicial. 
Beavers  v.  Security  Mut.  Ins.  Co.  [Ark.]  90 
S.  W.  13. 

41.  Fact  that  insured  has  recovered 
judgment  against  one  of  the  companies  is  no 
defense  to  a  suit  against  the  other.  Aetna 
Ins.  Co.  V.  Sample,  2  Ohio  N.  P.  (N.  S.)  629. 
Payment  of  one  of  said  judgjnents  and  the 
costs  of  both  suits  operates  as  a  satisfac- 
tion as  to  both  to  the  extent  of  the  amount 
paid.  Aetna  Ins.  Co.  v.  Sample,  2  Ohio  N. 
P.    (N.    S.)    629. 

42.  See  4  C.  L.   210. 

43.  In  Arkansas,  In  case  of  a  total  loss, 
the  policy  is  regarded  as  a  liquidated  de- 
mand for  the  full  amount  thereof,  and  hence 
the   value   of   such   property   is   not   open    to 


evidence.  Kirby's  Dig.  §  4375.  American 
Cent.    Ins.    Co.    v.    Noe    [Ark.]    88    S.    W.    572. 

Mississippi  statute  applies  to  a  builder's 
risk  policy  for  more  than  the  builder's  in- 
terest in  the  building.  American  Cent.  Ins. 
Co.  V.  Antram  [Miss.]  38  So.  626. 

Pennsylvania:  A  valued  policy  Is  not  one 
which  estimates  merely  the  value  of  the 
property  insured,  but  is  one  which  values 
the  loss,  and  is  equivalent  to  an  assessment 
of  damages  in  the  event  of  a  loss.  White- 
man  V.  Merion  Title  &  Trust  Co.,  25  Pa. 
Super.  Ct.  320.  Under  a  policy  of  title  in- 
surance whereby  company  agrees  to  "in- 
demnify, keep  harmless,  and  insure"  a  mort- 
gagee "from  all  loss  or  damage,  not  exceed- 
ing $1,500,  which  the  said  insured  shall  sus- 
tain by  reason  of  defects  or  unmarketability 
of  the  title  of  the  insured  to  the  estate, 
mortgage,  or  interest  described,  *  *  *  or 
because  of  any  liens  on  it  or  incumbrances, 
charging  the  same  at  the  date  of  this  poli- 
cy," where  the  insured  suffers  a  total  loss 
by  reason  of  the  sale  of  the  property  under 
a  prior  mortgage,  the  insurer  is  liable  only 
for  the  actual  value  of  the  land,  and  not  for 
the  amount  of  the  mortgage  insured.     Id. 

Total  loss!  Loss  held  total  where  build- 
ing was  wholly  destroyed  except  a  glass 
door  which  was  destroyed  after  its  removal. 
American  Cent.  Ins.  Co.  v.  Noe  [Ark.]  88  S. 
W.    572. 

44.  Policy  in  assessment  company  pro- 
vided that  if  insured  paid  specified  assess- 
ments up  to  a  certain  date  it  would  pay  him 
a  certain  sum  provided  80  per  cent,  of  an 
assessment  levied  on  all  its  members  would 
produce  that  amount.  Held,  that  he  was 
entitled   to    such    sum   at   such   time   though 
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Employers'  Uability  insurance." — Wliere  the  company  does  not  defend  the  suit 
against  the  insured  and  the  insured  has  to  defend  and  is  precluded  by  the  terms  of 
the  policy  from  making  a  settlement,  the  company  is  liable  for  the  costs  of  such  suit 
in  an  action  on  the  policy.*"  If  the  insurer  is  obligated  to  defend  actions  against 
the  insured,  it  is  liable  for  the  entire  expense  of  an  action  based  in  part  on  negligent 
acts  covered  by  its  policy  and  in  part  on  a  contract  liability  not  so  covered,  in  the 
absence  of  a  shovring  that  the  amount  expended  was  not  necessary  to  establish  the 
defense  which  the  insurer  was  bound  to  make.*^  Where  the  exclusive  control  of 
compromises  is  reserved  to  the  insurer  it  may  reject  an  ofEer  without  being  liable 
beyond  the  amount  insured  in  event  of  a  larger  recovery.*' 

§  19.  Notice,  claim,  and  proof  of  loss.*" — Provisions  requiring  notice"'  and 
proofs  of  loss  are  conditions  precedent  and  must  be  complied  with  before  a  recovery 
can  be  had  on  the  policy.^^  The  same  is  true  of  a  requirement  that  the  insured 
furnish  a  certificate  of  a  notary  or  magistrate  if  required,  where  a  demand  therefor 
before  suit  is  shown."^  It  has,  however,  been  held  that  equity  having  acquired  juris- 
diction of  a  suit  to  compel  reinstatement  of  plaintifE's  insurance  notwithstanding 
a  forfeiture,  and  having  decreed  such  reinstatement  without  an  appeal  by  defendant. 


the  company,  under  statutory  authority, 
subsequently  changed  from  assessment  to 
the  stipulated  premium  plan  of  insurance, 
and  most  of  the  members  changed  their 
assessment  certificates  for  stipulated  pre- 
mium policies,  where  it  appeared  that  80  per 
cent,  of  an  assessment  on  all  members,  in- 
cluding those  who  had  made  the  change, 
would  more  than  equal  such  sum.  Smith  v. 
Northwestern  Nat.  Life  Ins.  Co.,  123  "Wis. 
586,  102  N.  W.  57.  His  right  of  recovery 
could  not  be  limited  to  80  per  cent,  of  an 
assessment  on  members  who  refused  to 
change  their  certificates  for  stipulated  pre- 
mium policies.  Id.  Statute  authorizing  the 
change  (Laws  1889,  c.  270,  p.  460)  does  not 
have  that  -effect  since  it  provides  that  no 
existing  contracts  shall  be  annulled,  modi- 
flea,  or  changed  thereby.  Id.  Nor  did  re- 
served right  to  change  by-laws,  since  that 
right  is  expressly  limited  so  that  "the 
amount  of  the  benefit  shall  not  be  reduced," 
and  it  did  not  appear  that  by-laws  were 
changed.  Id.  Such  statute  does  not  require 
a  classification  of  members  so  that  moneys 
derived  from  members  entering  after  the 
change  was  required  to  be  exclusively  devot- 
ed to  their  insurance  and  could  not  be  devot- 
ed to  payment  of  plaintiff's  claim.  Id.  Can- 
not be  contended  that  plaintiff  is  only  en- 
titled to  what  can  be  collected  by  assess- 
ment, but  by  taking  stipulated  premiums 
from  new  members  company  will  be  deemed 
to  have  commuted  and  collected  from  them 
in  advance  their  assessments  to  meet  plain- 
tiff's policy.  Id.  Plaintiff's  right  is  not  af- 
fected by  consolidation  of  company  with 
another  and  reinsurance  by  latter  of  all 
outstanding  insurance,  at  least  where  there 
is  no  proof  to  limit  the  assumption  by  the 
purchasing  company  of  the  other  company's 
liability  to   plaintiff.     Id. 

45.  See   4   C.   L.   211. 

46.  Travelers'  Ins.  Co.  v.  Henderson  Cot- 
ton   Mills,    27    Ky.    L.    R.    653,    85    S.   W.    1090. 

47.  Ijnder  employer's  liability  policy  in- 
demnifying navigation  company  against 
damages  for  injuries  to  its  employes  caus- 
ed by  its  negligence,  and  obligating  defendant 


to  defend  any  action  against  plaintiff  for  such 
damages,  held,  that  defendant  was  liable 
for  the  entire  expense  of  an  action  based 
on  negligence  and  on  a  breach  of  plaintiff's 
contract  duty  to  care  for  an  injured  sea- 
man. Globe  Nav.  Co.  v.  Maryland  Casualty 
Co.    [Wash.]    81    P.    826. 

48.  Bumford,  etc.,  Co.  v.  Fidelity  & 
Casualty  Co.,  92  Me.  574,  43  A.  503,  cited 
New  Orleans  &  C.  R.  Co.  v.  Maryland  Casual- 
ty  Co.    [La.]    38    So.    89. 

49.  See  4  C.  L.  211.  See  Fraternal  Mutual 
Benefit  Associations,   5  C.  L.   1523. 

50.  Accident  insurance:  Giving  of  no- 
tice of  accident  within  ten  days  after  its  oc- 
currence. Johnson  v.  American  Casualty 
Co.    [N.  H.]    60  A.   1009. 

Pire  Insnrance:  Must  be  afllrmatively 
shown  that  requirements  of  Immediate  no- 
tice and  that  proofs  shall  be  furnished 
within  60  days  have  been  complied  with, 
or  that  they  have  been  waived  by  some  of- 
ficer authorized  to  represent  insurer  in  the 
adjustment  and  settlement  of  the  loss.  Con- 
ditions are  separate  and  compliance  with 
each  must  be  shown.  Burgess  v.  Mercantile 
Town  Mut.  Ins.  Co.  [Mo.  App.]  89  S.  W.  568. 
Finding  that  proofs  were  waived  by  the 
conduct  of  the  insurer  held  to  necessarily 
involve  finding  that  insurer  had  notice,  so 
that  separate  finding  that  it  was  given  was 
unnecessary.     Id. 

61.  Fire  insurance.  Burgess  V.  Mercan- 
tile Town  Mut.  Ins.  Co.  [Mo.  App.]  89  S.  W. 
568.  Unless  waived.  Perry  v.  Caledonian 
Ins.  Co.,  103  App.  Div.  113,  93  N.  T.  S.  50; 
Perry  v.  Greenwich  Ins.  Co.,  137  N.  C.  402,  49 
S.  E.  889.  Policy  is  rendered  void  by  failure 
to  present  proofs  within  the  time  limit.  Bil- 
lings V.  National  Ins.  Co.,  6  Ohio  C.  C.  (N.  S.) 
567.  Evidence  held  to  authorize  submission 
to  the  jury  of  question  whether  agents,  in 
receiving  insured's  proofs  of  loss,  were  act- 
ing within  the  scope  of  their  authority. 
Schloss  &  Kahn  V.  Westchester  Fire  Ins.  Co. 
[Ala.]    37    So.    701. 

52.  Egan  v.  Merchants'  Fire  Ass'n 
[Wash.]    82   P.   898. 
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may  give  judgment  for  the  amount  of  an  endowment  becoming  due  thereunder 
before  trial,  though  no  proofs  of  loss  have  been  furnished  and  the  policy  provides 
that  it  shall  not  be  payable  until  sixty  days  after  such  proofs."'  Failure  to  give 
the  required  iiotiee  is  not  excused  because  the  result  of  accident,  mistake,  and  mis- 
fortune,'* nor  because  the  insurer  has  actual  knowledge  of  the  facts.^'  By  statute 
in  some  states  all  provisions  for  notice  and  proofs  are  made  void  if  the  insurer  is 
a  member  of  any  association  whose  object  is  the  fixing  of  rates  for  insurance.'*' 
A  requirement  that  notice^^  or  proofs  be  furnished  within  a  specified  time  does 
not  work  a  forfeiture  for  noncompliance  therewith  in  the  absence  of  a  provision  to 
that  effect,  but  at  most  only  affects  the  maturity  of  the  claim.'*  They  may  neverthe- 
less be  furnished  within  a  reasonable  time,  but  must  be  made  within  such  time  as 
will  enable  the  insured  to  bring  his  suit  within  the  time  limited  by  the  policy. '* 
iNTotice  under  an  accident  policy  is  sufficient  if  given  within  the  prescribed  time  after 
the  insured  knows  that  the  accident  is  the  cause  of  the  injury.""  Immediate  notice 
means  notice  within  a  reasonable  time  under  the  circumstances.*^ 


53.  Smith  V.  Northwestern  Nat.  Life  Ins. 
Co.,    123  Wis.   586,   102  N.  "W.  57. 

34.  Not  because  agent  failed  to  inform 
insured  of  existence  of  accident  policy. 
Johnson  v.  Maryland  Casualty  Co.  [N.  H.]  60 
A.   1009. 

55.  Not  by  fact  that  it  has  knowledge  of 
loss  under  fire  policy,  no  waiver  being 
shown.  Continental  Ins.  Co.  v.  Parkes  [Ala.] 
39  So.    204. 

56.  See  §§  1,  3,  ante. 

57.  .There  should  be  a  clear  and  express 
provision  for  forfeiture  before  tlie  courts 
will  enforce  it.  James  v.  United  States 
Casualty  Co.  [Mo.  App.]  88  S.  W.  125.  Pro- 
vision that  no  claim  should  be  valid  unless 
the  provisions  and  conditions  should  be  com- 
plied with  held  not  an  express  provision  for 
forfeiture  for  failure  to  give  such  notice. 
Id. 

58.  Fire  Insnraiice:  Instruction  approved. 
North  British  &  Mercantile  Ins.  Co.  v.  Ed- 
mundson  [Va.]   52  S.  E.  350. 

L.He  tnsnrance:  Failure  to  furnish  proofs 
of  death  merely  postpones  the  right  to  sue 
until  proofs  have  been  furnished.  Stinoh- 
combe  v.  New  York  Life  Ins.  Co.  [Or.]-  80 
P.    213. 

59.  Instruction  authorizing  recovery  if 
proofs  were  furnished  within  a  reasonable 
time  and  not  later  than  60  days  prior  to  the 
end  of  12  months  after  the  fire  approved. 
North  British  &  Mercantile  Ins.  Co.  v.  Bd- 
mundson    [Va.]    52   S.   E.    350. 

60.  Where  neither  the  insured  nor  his 
physicians  knew  for  nearly  eight  months 
that  his  injuries  were  due  to  the  accident, 
but  supposed  that  he  had  rheumatism,  the 
failure  to  give  notice  within  ten  days  after 
the  accident  did  not  justify  a  forfeiture. 
United  States  Casualty  Co.  v.  Hanson  [Colo. 
App.]    79   P.   176. 

61.  Burns'  Ann.  St.  1901,  §  4923.  Aetna 
Life  Ins.  Co.  v.  Fitzgerald  [Ind.]  75  N.  E. 
262.  Evidence  held  not  so  convincing  that 
notice  was  given  within  reasonable  time 
as  to  render  harmless  an  instruction  that 
subsequent  denial  of  liability  on  another 
ground,  without  mentioning  the  failure  to 
give  notice,  would  amount  to  a  waiver, 
though  question  of  reasonable,  time  was  for 
the  jury  under  the  circumstances.  Id.  Evi- 
dence  insufficient  to   show   due   diligence   in 


furnishing  sworn  statement.  Parker  v. 
Farmers'  Fire  Ins.  Co.  [Mass.]  74  N.  E.  286. 
Delay  of  four  months,  when  insured  was 
well  able  to  give  notice  held  unreasonable. 
Dunshee  v.  Travelers  Ins.  Co.,  25  Pa.  Super. 
Ct.    559. 

NOTE.  Notice  of  Injury:  Plaintiffs  were 
owners  of  certain  mines  and  T.  Bros.,  co- 
plaintiffs,  were  operating  said  mines,  the 
proceeds  being  divided  between  them  and 
plaintiff  company.  The  latter  took  out  with 
defendant  a  contract  of  indemnity  insur- 
ance in  favor  of  itself  and  T.  Bros,  to  cover 
liability  for  accidents  to  employes.  T. 
Bros,  knew  nothing  of  the  policy.  A  man 
was  injured  at  the  mine  but  was  kept  from 
his  work  by  the  injury  only  a  day  or  two. 
and  made  no  complaint  until  about  eight 
months  thereafter,  when  he  brought  suit. 
Plaintiff  company  had  no  knowledge  of  the 
accident  until  the  day  before  suit  was  com- 
menced. ,  They  at  once  notified  the  insur- 
ance company,  which  denied  liability  on 
the  ground  that  immediate  notice  of  acci- 
dent was  not  given  in  accordance  with  the 
terms  of  the  contract.  The  injured  man 
recovered  from  the  mining  company  and  T. 
Bros.,  who  now  seek  to  recoup  on  the  poli- 
cy. Held,  defendant  is  not  liable.  Deer 
Trail  Consol.  Min.  Co.  v.  Maryland  Casualty' 
Co.,  36  Wash.  46,  78  P.  135. 

Immediate  notice  is  universally  constru- 
ed to  mean  notice  within  a  reasonable  time. 
And  what  is  a  reasonable  time  is  ordi- 
narily a  question  of  fact  for  the  jury,  taking 
into  consideration  all  the  circumstances  of 
the  case.  2  May,  Insurance  [4th  Ed.]  §  462. 
Ward  V.  Maryland  Cas.  Co..  71  N.  H.  262,  93 
Am.  St.  Rep.  514;  Columbia  Paper  Stock  Co. 
V.  Fidelity  &  Casualty  Co.,  104  Mo.  157,  78 
S.  W.  320;  Mandel  v.  Fidelity  &  Cas.  Co., 
170  Mass.  173,  64  Am.  St.  Rep.  291;  McFar- 
land  V.  Aco.  Ass'n,  124  Mo.  218;  Underwood 
Veneer  Co.  v.  London  Guar.  &  Ace.  Co.,  100 
Wis.  378.  In  several  cases  where  the  poli- 
cy provided  that  notice  of  accident  or  loss 
should  be  given  within  a  certain  time 
specified,  notice  given  after  that  time  has 
been  held  sufiicient  under  the  circumstances 
though  delay  was  through  no  fault  of  the 
insurer.  Trippe  v.  Prov.  Fund  Soc,  140  N. 
T.  23,  37  Am.  St.  Rep.  529,  22  L.  R.  A.  432; 
Woodmen's  Ace.  Ass'n  v.  Pratt,   62  Neb.   673, 
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A  substantial  compliance  with  the  provisions  of  tlie  policy  as  to  proofs  of  loss 
is  sufficient."^  The  statements  of  value  made  need  not  be  within  plaintifE's  persona] 
knowledge."^  If  the  insured  is  a  nonresident  a  verification  by  his  agent  is  suffi- 
cient."* In  order  to  require  the  furnishing  of  new  proofs  there  must  be  a  real,  in- 
tentional withdrawal  of  the  original  ones."^  A  second  proof  is  not  ordinarily  ren- 
dered necessary  by  an  award  of  appraisers""  nor  is  the  delivery  of  proofs  affected  by 
reason  of  the  fact  that  the  insured  subsequently  borrows  them."^ 

Under  a  policy  providing  that  any  medical  officer  of  the  insurer  shall  have  the 
right  and  opportunity,  as  often  as  he  may  desire,  to  examine  the  body  of  the  insured 
in  order  to  ascertain  the  cause  of  death,  and  that  any  failure  to  comply  with  such 
provision  shall  operate  to  defeat  the  policy,  a  failure  to  extend  such  permission, 
upon  demand  made  at  a  reasonable  time  and  place  before  burial,  is  a  bar  to  recovery."' 
Such  a  right  does  not  include  a  right  of  autopsy  or  dissection,  or  a  right  of  exhuma- 
tion for  that  purpose."* 

False  swearing.'"' — In  order  that  false  swearing  may  avoid  the  policy  it  must 
be  intentionaF^  or  the  result  of  a  reckless  disregard  of  the  truth/^  must  relate  to 
a  material  matter,'^  and  must  result  in  prejtdice  to  the  insurer.''* 


89  Am.  St.  Rep.  777,  55  L.  H.  A.  291;  Kentz- 
ler  V.  Am.  Mut.  Aco.  Ass'n,  88  Wis.  589. 
43  Am.  St.  Rep.  934.  But  contra.  Gamble 
V.  Ace.  Ass'n,  4  Ir.  R.  C.  L.  204.  The  hold- 
ing- in  the  principal  case  is  no  doubt  correct 
and  in  accord  with  the  great  majority  of 
former  decisions,  though  the  case  of  Cham- 
berlain V.  Ins.  Co.,  55  N.  H.  249,  seems  to 
take  precisely  the  opposite  view. — 3  Mich. 
L.    R.    241. 

62.  Instruction  requiring  absolute  com- 
pliance properly  refused.  North  British  & 
Mercantile  Ins.  Co.  v,  Bdmundson  [Va.]  52  S. 
E.  350:  Prudential  Fire  Ins.  Co.  v.  Alley 
[Va.]    51  S.  B.  812. 

Proofs  held  sufflolent.  Fire  Ass'n  v.  Teag- 
ley,  34  Ind.  App.  387,  72  N.  B.  1035.  Where 
stock  of  merchandise  was  totally  destroyed, 
though  failing  to  give  the  cash  value  of 
each  Item  and  the  loss  thereon.  Prudential 
Fire  Ins.  Co.  v.  Alley  [Va.]  51  S.  E.  812. 
Proof  held  sufficiently  specific  in  describing 
property  destroyed  and  its  value.  Billmyer 
V.  Hamburg-Bremen  Fire  Ins.  Co.  [W.  Va.] 
49    S.    E.    901. 

63.  German  American  Ins.  Co.  v.  Brown 
[Ark.]    87  S.  W.   135. 

64.  Though  policy  requires  it  to  be  sworn 
to  by  the  insured.  Brunswick-Balke-Col- 
lender  Co.  v.  Northern  Assur.  Co.  [Mich.] 
12  Det.  Leg.  N.   610,   105  N.  W.   76. 

65.  Evidence  held  not  to  show  such  with- 
drawal. Billmyer  v.  Hamburg-Bremen  Fire 
Ins.   Co.    [W.  Va.]    49   S.   E.   901. 

66.  Policy  held  not  to  require  second 
proof.  Billmyer  v.  Hamburg-Bremen  Fire 
Ins.   Co.    [W.  Va;]    49   S.   B.   901. 

67.  For  purpose  of  copying  them.  Walk- 
er V.  Lancashire  Ins.  Co.  [Mass.]  75  N.  B. 
66.  Evidence  held  to  justify  finding  that 
proofs   of  loss   were  properly  delivered.     Id. 

68.  69.  Patterson  v.  Ocean  Ace.  &  G.  Corp., 
25   App.   D.   C.    46. 

TO.     See    4   C.   L.    215. 

71.  A  false  statement  Is  not  a  defense 
In  an  action  for  insurance,  unless  shown 
to  have  been  made  with  intent  to  deceive 
and  that  prejudice  resulted.  Dalton  v  Mil- 
waukee Mechanics  Ins.  Co.,  126  Iowa,  377,  102 
N  W   120      Oath  by  insured  that  property  be- 


longed to  him  as  mortgagee  and  that  no 
other  person  had  any  interest  therein  except 
the  mortgagor,  held  not  to  be  false  though 
mortgage  was  given  to  him  personally  to 
secure  loan  of  money  belonging  to  the  bank 
of  ■which  he  was  president.  Id.;  Dalton  v. 
Germania  Fire  Ins.  Co.  [Iowa]  102  N.  W.  127. 
Evidence  held  Insufficient  to  show  false 
swearing  as  to  ownership  and  condition  of 
title.  Johnson  v.  Farmers'  Ins.  Co.,  126 
Iowa,  565,  102  N.  W.  503.  Evidence  held  to 
sustain  verdict  that  there  was  no  false 
S"wearing.  Herzog  v.  Palatine  Ins.  Co.,  36 
Wash.  611,  79  P.  287.  Finding  that  insured  was 
not  guilty  of  willful  false  swearing  held  not  to 
be  against  the  clear  preponderance  of  the 
evidence.  Newton  v.  Theresa  Village  Mut. 
Fire  Ins.  Co.  [Wis.]  104  N.  W.  107.  The 
fraud  referred  to  in  a  policy  as  avoiding  the 
contract  is  actual  fraud  and  requires  proof 
of  a  fraudulent  intent.  Brunswick-Balke- 
Collender  Co.  v.  Northern  Assur.  Co.  [Mich.] 
12  Det.  Leg.  N.  610,  105  N.  W.  76.  Policy  not 
avoided  by  mistake  in  including  in  proofs 
property  removed  before  the  fire,  or  in  de- 
scribing insured's  interest.  Id.  False  and 
fraudulent  statements  in  the  proofs  as  to 
the  value  of  the  property  knowingly  made 
avoid  the  policy,  but  misstatements  made  in 
good  faith  and  believing  them  to  be  true  do 
not.  Instruction  approved.  German  Ameri- 
can Ins.  Co.  V.  Brown  [Ark.]  87  S.  W.  135. 
A  mere  inadvertent  misstatement  of  loss, 
based  on  an  erroneous  estimate  of  value, 
does  not  constitute  false  swearing.  Nugent 
V.  Rensselaer  County  Mut.  Fire  Ins.  Co.,  94 
N.  T.  S.  605.  Mere  overvaluation  of  the 
property  does  not  make  the  proofs  fraudu- 
lent. Home  Ins.  Co.  v.  Overturf  [Ind.  App.] 
74  N.  E.  47.  If  a  plaintiff  .falsely  and  know- 
ingly inserts  any  single  article  which  was 
not  burned  or  not  in  the  house,  the  fraud 
prevents  his  recovery  on  the  policy.  Evi- 
dence held  to  show  fraud  in  this  regard. 
Rovinsky  v.  Northern  Assur.  Co.  [Me.]  60 
A.  1025.  Where  the  insured  warranted  his 
statements  as  to  the  accident  to  be  true,  an 
erroneous  statement  against  his  own  in- 
terest, innocently  made,  is  not  ground  for 
forfeiting    his    rights.     Wall    v.    Continental 
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Examination  under  oatliJ^ — Notice  of  the  intention  of  a  fire  insurance  company 
to  liave  an  examination  of  a  policyholder  whose  property  has  been  destroyed  is  suffi- 
cient when  it  states  the  time  and  place  of  the  examination  and  the  name  of  the  per- 
&on  who  is  to  conduct  it.'" 

Waiver.'''' — The  requirement  of  notice  and  proofs  of  loss  is  for  the  benefit  of  the 
insurer  and  may  be  waived  by  it.''*  The  waiver  may  be  express  or  it  may  be  implied 
from  any  acts  or  conduct  on  the  part  of  the  insurer  reasonably  calculated  to  lead  the 
insured  to  believe  that  no  proofs  will  be  required/'  as  by  a  distinct  denial  of  liability 
on  other  grounds  after  having  been  notified  of  the  loss  within  the  required  time/'* 
or  proceedings  looking  to  an  adjustment  of  the  loss;^^  but  a  failure  to  furnish  proofs 


Casualty  Co.,  [Mo.  App.]  86  S.  "W.  491.  As 
to  immediate  and  total  disability.  Id. 
Proofs  taken  as  a  whole  held  consistent  with 
the  belief  that  insured  was  immediately  and 
totally  disabled  to  perform  work  or  busi- 
ness, and  not  bound  to  produce  a  belief  to 
the  contrary  in  the  minds  of  defendant's 
officers,  or  such  as  to  conclusively  establish 
the    fact    that    he    was    not    so    disabled.     Id. 

72.  Must  be  willful  or  careless.  Herzog  v. 
Palatine  Ins.  Co.,  36  "Wash.  611,  79  P.  287. 
Putting  such  false  and  excessive  valuation 
on  the  whole  as  displays  a  reckless  and  dis- 
honest regard  of  the  truth  is  itself  fraudu- 
lent and  prevents  any  recovery  at  all.  Evi- 
dence held  to  show  fraudulent  overvalua- 
tion. Hovinsky  v.  Northern  Assur.  Co.  [Me.] 
60  A.  1025.  Evidence  of  plaintiff  and  his 
wife  held  so  unreasonable  and  incredible 
and  so  overborne  by  established  facts  and 
circumstances  that  court  was  not  justified 
in  accepting  it  a.s  basis  of  decision.     Id. 

73.  Herzog-  v.  Palatine  Ins.  Co.,  36  Wash. 
611,  79  P.  287. 

74.  Dalton  V.  Milwaukee  Mechanics  Ins. 
Co.,  126  Iowa,  377,  102  N.  W.  120;  Dalton  v. 
Germanla  Fire  Ins.  Co.  [Iowa]  102  N.  "W.  127. 

75.  See  4  C.  L.  215. 

76.  Mahoney  V.  Insurance  Co.,  3  Ohio  N. 
P.    (N.    S.)    246. 

77.  See  4  C.  Li.  213. 

78.  Burgess  v.  Mercantile  Town  Mut.  Ins. 
Co.  [Mo.  App.]  89  S.  W.  568;  Perry  v.  Green- 
wich Ins.  Co.,  137  N.  C.  402,  49  S.  E.  889. 

79.  Gray  v.  Merchants'  Ins.  Co.,  113  111. 
App.  537.  Instructions  approved.  Frost  V. 
North  British  Mercantile  Ins.  Co.  [Vt.]  60  A. 
803.  Any  acts  or  conduct  which  lead  the  in- 
sured reasonably  to  infer  that  no  proofs 
will  be  required.  Burgess  v.  Mercantile 
Town  Mut.  Ins.  Co.  [Mo.  App.]  89  S.  W.  568. 
Acts  or  conduct  evidencing  a  recognition  of 
liability.  Id.  The  failure  to  answer  a  let- 
ter from  the  Insured,  stating  that  one  claim- 
ing to  represent  the  insurer  had  called  after 
the  fire,  but  did  not  examine  the  property, 
and  asking  permission  to  remove  the  goods 
saved,  did  not  constitute  an  admission  that 
the  representative  who  called  had  author- 
ity to  adjust  the  loss  and  to  waive  proofs, 
there  being  no  statement  in  the  letter  that 
the  man  came  as  an  adjuster.  Parker  v. 
Parmer.s'   Fire  Ins.  Co.    [Mass.]    74  N.   E.   286. 

80.  Mutual  Life  Ins.  Co.  v.  Thomas  [Md.] 
61  A.  293;  B.urgess  v.  Mercantile  Town  Mut. 
Ins.  Co.  [Mo.  App.]  89  S.  "W.  568;  North  British 
&  Mercantile  Ins.  Co.  v.  Bdmundson  [Va.]  52 
S.   E.    350. 

Proofs  held  waived!  Evidence  held  to 
justify  verdict  that  adjuster  waived  proofs 
by  denying  liability.     Greenwich   Ins.   Co.   v. 


State  [Ark.]  84  S.  W.  1025.  Complaint  held 
to  show  waiver.  Ohio  Farmers'  Ins.  Co.  v. 
Vogel  [Ind.  App.]  73  N.  E.  612.  Even  if  in- 
sufficient, ruling  that  it  was  held  harmless 
where  ample  evidence  of  waiver  was  admit- 
ted without  objection.  Id.  A  demand  for 
payment  and  an  offer  to  make  proof  of 
death  by  one  to  whom  the  policy  authorizes 
payment  to  be  made,  and  a  denial  to  him 
of  liability  amounts  to  a  waiver  of  other 
proof  and  authorizes  an  immediate  action  on 
the  policy.  Rutherford  v.  Prudential  Ins. 
Co.,  34  Ind.  App.  531,  73  N.  E.  202.  Evi- 
dence held  to  show  denial,  especially  as  ad- 
juster demanded  the  execution  of  a  non- 
waiver agreement  by  the  insured.  St.  Lan- 
dry "Wholesale  Mercantile  Co.  v.  Teutonia 
Ins.  Co.,  113  La.  1053,  37  So.  967.  Evi- 
dence showing  that  refusal  to  settle  was 
based  on  sole  ground  that  building  was  not 
worth  amount  for  which  it  was  insured,  etc., 
held  to  justify  finding  of  waiver.  Burgess 
V.  Mercantile  Town  Mut.  Ins.  Co.  [Mo.  App.] 
89  S.  W.  568.  Finding  of  waiver  held  not 
objectionable  as  being  based  on  letter  insuf- 
ficient in  itself  to  show  waiver,  since  facts 
therein  referred  to  must  be  considered  in 
connection    with    it.     Id. 

Proofs  not  waived!  By  denial  of  liabil- 
ity by  adjuster  where  it  did  not  appear  on 
what  ground  liability  was  denied,  and  when, 
with  reference  to  the  time  for  furnishing 
proofs,  the  waiver  was  claimed  to  have  be- 
come effective,  particularly  where  no  issue 
as  to  such  waiver  was  tendered  by  the 
pleadings.  Fire  Ass'n  v.  Teagley,  34  Ind. 
App.  387,  72  N.  E.  1035.  "Where  notice  was 
not  given  within  a  reasonable  time,  the 
fact  that  the  company  denied  all  liability 
solely  on  the  ground  that  the  policy  did  not 
cover  the  Injury  held  not  a  waiver  of  im- 
mediate notice.  Aetna  Life  Ins.  Co.  v.  Fitz- 
gerald [Ind.]  75  N.  B.  262.  Rule  does  not 
apply  to  case  where  company  wrote  benefi- 
ciary that  it  would  not  pay  because  it  appear- 
ed from  proofs  that  plaintiff  had  given  false 
answers  to  questions  in  the  application  in 
that  she  swore  that  insured  never  had  con- 
sumption and  proofs  showed  that  he  was 
treated  for  that  disease  prior  to  the  date 
of  the  policy,  and  plaintiff  showed  on  the 
trial  that  proofs  had  no  relation  to  insured 
and  repudiated  them.  Mutual  Life  Ins.  Co. 
Thomas    [Md.]    61    A.    293. 

81.  Proceedings  for  adjustment  held 
waiver  of  strict  compliance  with  require- 
ment as  to  notice.  Walker  v.  Lancashire 
Ins.  Co.  [Mass.]  75  N.  E.  66.  An  agree- 
ment to  arbitrate  is  a  waiver  of  the  want 
of  due  proofs.  Perry  v.  Greenwich  Ins.  Co., 
137    N.    C.    402,    49   S.   B.    889.     Where   insured 
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on  time  is  not  waived  by  the  retention  of  overdue  proofs.^^  There  can,  however, 
he  no  waiver  without  a  full  knowledge  of  the  facts.^*  A  waiver  once  made  cannot 
be  abrogated  without  the  consent  of  the  insured.^* 

A  waiver  of  proofs  is  a  waiver  of  the  condition  that  no  action  can  be  maintained 
upon  the  policy,  and  no  loss  is  payable  under  it  until  a  limited  time  after  satisfactory 
proof  of  loss  has  been  received  by  the  company.^"  In  such  case  suit  may  be  brought 
at  once  upon  the  denial  of  liability,  although  the  time  limited  by  the  policy  after 
proof  may  not  have  expired.^" 

Defects  in  the  proofs  are  waived  by  a  failure  to  object  thereto  within  a  reason- 
able time  after  their  receipt,*' 

The  powers  of  an  agent  are  prima  facie  coextensive  with  the  business  intrusted 
to  his  care,^*  and  will  not  be  narrowed  by  limitations  not  communicated  to  the  person 
with  whom  he  deals.*"  Adjusters  are  generally  held  to  have  power  to  waive  proofs 
either  directly  or  by  their  acts  or  conduct,""  though  there  appears  to  be  some  conflict 
of  authority  in  this  regard.*"- 


claims  that  arbitration  has  failed  because 
of  fraud  he  is  not  required  to  file  proofs 
before  suing  to  establish  the  fraud  and  re- 
cover his  damages.  Id.  Where  an  agree- 
ment for  arbitration  was  entered  into  nine 
days  after  the  loss,  a  failure  to  answer  a 
telegram  sent  by  the  insured  on  the  seven- 
teenth day,  as  to  when  the  insurer's  ap- 
praiser would  come,  was  not  a  waiver  of 
proofs  required  to  be  made  within  60  days 
after  loss,  or  of  appraisal.  Providence 
"Washington  Ins.  Co.  v.  "Wolf  [Ind.  App.]  73 
N.   B.  1093,   modifying   72  N.   E.  606. 

82.  Perry  v.  Caledonian  Ins.  Co.,  103  App. 
Div.   113,    93  N.  Y.  S.   50. 

83.  Held  no  waiver  of  proofs  in  absence 
of  evidence  that  defendant  knew  or  had  rea- 
son to  know  that  the  proofs  actually  sup- 
plied had  no  relation  to  the  insured.  Mutual 
Life  Ins.  Co.  v.  Thomas   [Md.]   61  A.   293. 

84.  Burgess  V.  Mercantile  Town  Mut.  Ins. 
Co.  [Mo.  App.]  89  S.  W.  568.  Operates  to 
strike  the  condition  requiring  them  out 
of    the    contract.     Id. 

85.  86.  Frost  v.  North  British  Mercantile 
Ins.  Co.   [Vt.]    60  A.  803. 

87.  North  British  &  Mercantile  Ins.,  Co.  v. 
Edmundson  [Va.]  52  S.  E.  350.  Evidence 
that  company  retained  unsigned  notice  of 
loss  for  sixty  days  without  objection,  and 
offered  to  pay  a  certain  sum  as  an  adjust- 
ment of  the  loss  held  to  warrant  a  submis- 
sion to  the  jury  of  a  waiver  of  formal  proofs. 
Glaser  v.  Home  Ins.  Co.,  93  N.  Y.  S.  524. 
Failure  to  furnish  certificate  of  justice  held 
waived  where  the  insurer  made  no  objec- 
tion to  payment  on  that  ground.  Norris  v. 
Equitable  Fire  Ass'n  [S.  D.]  102  N.  W.  306. 
The  retention  of  proofs  of  death  sent  after 
time  limited  In  the  policy.  Stinchcombe  v. 
New  Tork  Life  Ins.  Co.   [Or.]   80  P.  213. 

88.  See,  also,  §  16  C,  ante.  Frost  v.  North 
British  Mercantile  Ins.  Co.  [Vt.]  60  A.  803. 
Acts  of  managers  of  branch  offlee  of  com- 
pany organized  in  a  foreign  country  and  do- 
ing business  in  the  United  States,  intrusted 
with  unlimited  powers,  are  equivalent  to  the 
acts  of  the  company  itself.  Evidence 
held  to  show  that  defendant's  United 
States  branch  office  had  such  powers.  Id. 
Agent  not  authorized  to  adjust  losses  can- 
not bind  the  Insurer  to  a  waiver  by 
an    unauthorized    statement    that    the    poli- 


cy was  void  and  that  the  insurer 
would  not  pay  it.  Perry  v.  Caledonian  Ins. 
Co.,  103  App.  Dlv.  113,  93  N.  T.  S.  50.  Agent's 
denial  of  liability  in  the  exercise  of  his  au- 
.thority  held  waiver.  Continental  Ins.  Co. 
V.  Parkes  [Ala.]  39  So.  204.  The  fact  that 
the  agent  did  not  point  out  any  defects  in 
proofs  but  indicated  intention  to  contest 
on  other  grounds,  held  sufficient  to  author- 
ize finding  of  substantial  compliance  or  a 
waiver.  North  British  &  Mercantile  Ins.  Co. 
V.  Edmundson  ["Va.]  52  S.  B.  350.  Action  of 
officer  to  whom  accident  policy  required  in- 
sured to  give  notice  of  injury  in  refusing 
to  pay  for  failure  to  give  notice  of  loss 
held  binding  on  company.  Moore  v.  Na- 
tional   Ace.    Soc,     38    Wash.     31,     80    P.    171. 

89.  Frost  V.  North  British  Mercantile  Ins. 
Co.  ["Vt.]  60  A.  803;  Walker  v.  Lancashire 
Ins.  Co.     [Mass.]  75  N.  E.  66. 

90.  Agent  with  authority  to  examine  and 
adjust  a  loss.  Ohio  Farmers'  Ins.  Co.  v. 
Vogel  [Ind.  App.]  73  N.  E.  612.  Held  waiv- 
ed by  statement  of  adjuster  that  proofs  need 
not  be  furnished.  Gray  v.  Merchants'  Ins. 
Co.,  113  111.  App.  537.  Conduct  of  defend- 
ant, whose  adjuster  prepared  proofs  with 
knowledge  of  controversy,  held  a  waiver  of 
requirement  that  proofs  should  be  submit- 
ted within  a  specified  time.  Lake  Superior 
Produce  &  Cold  Storage  Co.  v.  Concordia 
Fire  Ins.  Co.    [Iowa]    94  N.  W.   560. 

Denial  of  liability.  St.  Landry  Wholesale 
Mercantile  Co.  v.  Teutonia  Ins.  Co.,  113  La. 
1053,  37  So.  967.  Where  person  alleged  to 
be  general  agent  was  served  with  proofs  of 
loss,  and  adjuster  thereafter  proceeded  to  ad- 
just loss  but  stopped  on  ground  that  he  had 
discovered  transfer  of  title,  evidence  held 
to  have  fairly  raised  question  of  waiver,  so 
that  it  was  properly  submitted  to  the  jury. 
Southern  Bldg.  &  L.  Ass'n  v.  Pennsylvania 
Fire  Ins.  Co.,  23  Pa.  Super.  Ct.  88.  Acts  and 
declarations  of  agent  and  adjuster  tending 
to  show  denial  of  liability  held  prima  facie 
binding  on  company  under  Civ.  Code  1902,  § 
1810,  prescribing  who  are  agents.  Madden  & 
Co.  V.  Phoenix  Ins.  Co.,  70  S.  C.  295,  49  S. 
E.    855. 

91.  Cannot  waive  provisions  of  policy. 
Emanuel  v.  Maryland  Casualty  Co.,  94  N.  T. 
S.    36. 
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There  is  a  conflict  of  authority  as  to  the  effect  of  provisions  in  the  policy  limiting 
the  authority  of  agents  to  make  waivers  and  requiring  them  to  be  in  writing  and 
indorsed  on  the  policy."^  Some  courts  hold  that  they  prevent  an  oral  waiver  of 
proofs  by  an  agent,"^  others  that  they  apply  only  to  waivers  before  loss/*  and  still 
others  that,  being  for  the  benefit  of  the  insurer,  they  may  be  waived  by  it/'  and 
do  not  preclude  the  insured  from  showing  as  a  fact  that  the  officer,  agent,  or  repre- 
sentative having  in  charge  the  adjustment  of  the  loss  was  invested  with  the  same 
power,  or,  in  other  words,  that  the  restrictions  upon  his  power  of  waiver  had  been 
removed."" 

§  20.  Adjustment  and  arbitration.^'' — Provisions  in  regard  to  arbitration  are 
for  the  benefit  of  the  company,  and  on  receipt  of  the  proofs  of  loss  it  is  its  duty 
to  take  the  necessary  steps  to  have  the  loss  adjusted  in  accordance  with  the  contract."* 
Provisions  requiring  an  appraisal  as  a  condition  precedent  to  suit  will  be  strictly 
construed  against  the  company.""  The  arbitration  provided  for  in  the  Minnesota 
standard  policy  is  not  a  condition  precedent  to  action,  unless  a  controversy  between 
the  parties  as  to  the  amount  of  the  loss  in  fact  exists.^ 

In  South  Dakota,  in  the  case  of  mutual  fire  companies,  the  secretary  is  required 
to  adjust  the  loss.  If  a  satisfactory  settlement  cannot  be  made  he  is  required  to 
appoint  a  committee  for  that  purpose,  and  if  they  cannot  agree,  tlien  the  insured 
and  the  company  are  each  required  to  choose  a  disinterested  party  who,  with  a 
third  party  to  be  chosen  by  them  if  they  do  not  agree,  constitute  a  board  of  arbitra- 
tion whose  decision  is  final  as  to  all  matters  in  dispute.^  The  company  may  waive 
this  provision  and  does  so  by  failure  to  prove  ari  offer  to  the  insured  to  settle  the 
claim,  and  by  failing  to  appoint  an  arbitrator  and  requesting  the  appointment  of 
one  by  the  insured.'  Proof  that-  a  committee  has  been  appointed  and  reported 
to  the  secretary  is  inadmissible  in  the  absence  of  proof  that  no  settlement  has  been 
effected.* 


fn.     See.  also,  %  16  C.  ante. 

93.  Since  no  officer  or  agent  can  waive 
any  stipulations  except  in  the  manner  pro- 
vided therein.  Billings  v.  National  Ins.  Co., 
6   Ohio   C.    C.    (N.    S.)    567. 

»4.  Parol  evidence  of  waiver  is  admis- 
sible. St.  Landry  Wholesale  Mercantile  Co. 
V.  Teutonia  Ins.  Co.,  113  La.  1053,   37  So.  967. 

95.  Though  policy  provides  that  no  agent 
or  adjuster  shall  have  the  right  to  acknowl- 
edge or  deny  liability.  Ohio  Farmers'  Ins. 
Co.  V.  Vogel  [Ind.  App.]  73  N.  E.  612.  Pro- 
visions that  no  officer  or  agent  of  the  com- 
pany may  waive  any  conditions  of  the  policy 
except  those  which  may  by  its  terms  be 
made  the  subject  of  agreement  and  that 
the  waiver  of  such  conditions  must  be  writ- 
ten upon  or  attached  to  the  policy.  Frost  v. 
North  British  Mercantile  Ins.  Co.  [Vt.]  60  A. 
803.  In  any  event  such  provisions  do  not 
apply  to  waiver  of  proofs  of  loss,  where 
proofs  are  not  included  in  conditions  which 
may  be  changed.     Id. 

06.  Frost  V.  North  British  Mercahtile  Ins. 
Co.  [Vt.]  60  A.  803.  This  fact  being  proved, 
the  adjuster  would  have  all  the  authority 
of  the  company  in  the  settlement  of  the 
loss,  including  the  waiver  of  the  specified 
provisions  relating  thereto,  notwithstanding 
the  limitations  contained  in  the  policy.  Id. 
Unless  restricted  in  his  authority,  and  unless 
Insured  has  notice  of  that  fact,  adjuster  has 
all  the  power  of  the  company,  in  the  settle- 
ment of  a  loss,   to  waive  any  of  the  condi- 


tions of  the  policy.  Id.  The  waiver  of  con- 
ditions or  of  the  limitations  on  the  agent's 
authority  to  waive  them  may  be  shown  by 
parol,  since  the  waiver  itself  may  be  by 
parol.  Id.  As  by  acts  and  declarations  of 
the  agent  appointed  to  adjust  a  loss  in  the 
course  of  the  performance  of  his  duty.     Id. 

97.  See  4  C.  L.  216.  See,'  also.  Fraternal 
Mutual  Benefit  Associations,  5  C.  L.  1523. 

98.  Its  duty  and  not  that  of  the  Insured 
to  institute  the  arbitration  proceedings. 
Norris  v.  Equitable  Fire  Ass'n  [S.  D.]  102 
N.  W.   306. 

99.  Norris  v.  Equitable  Fire  Ass'n  [S.  D.] 
102  N.  W.  306.  A  mutual  fire  company  hav- 
ing issued  an  old  line  or  standard  policy,  the 
insured  is  entitled  to  rely  on  the  same,  and 
proceed  according  to  its  provisions.  May 
sue  thereon  after  furnishing  proofs  requir- 
ed thereby,  at  least  where  defendant  makes 
no  effort  to  procure  statutory  arbitration. 
Id. 

1.  Kelly  V.  Liverpool  &  London  &  Globe 
Ins.  Co.    [Minn.]    102  N.  W.   380. 

2.  Laws  1897,  p.  199,  c.  70,  §  7.  Norris  v. 
Equitable  Fire  Ass'n    [S.  D.]   102  N.  "W.   306. 

3.  Norris  v.  Equitable  Fire  Ass'n  [S.  D.] 
102  N.  W.  306.  Where,  after  notice  of  a 
loss  given  to  a  mutual  insurance  company 
organized  under  Laws  1897,  p.  199,  c.  70,  §  7, 
none  of  the  steps  prescribed  by  the  statute 
for  adjustment  were  taken,  it  amounted  to 
a  waiver  of  the  conditions.  Id.  Question 
put  to  secretary  as  to  whether  he  had  made 
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A  mere  naked  agreement  to  arbitrate  may  be  revoked  before  the  arbitrators 
have  agreed  upon  an  award." 

A  mortgagee  to  whom,  by  an  open  mortgage  clause,  the  policy  is  made  payable 
as  his  interest  may  appear  is  not  the  insured  within  the  meaning  of  provisions  for 
the  appraisal  of  the  loss.°  In  the  absence  of  any  provision  to  the  contrary  he  has 
no  right  to  participate  in  the  adjustment  pf  the  loss,  and  is  bound  by  the  action 
of  the  owner  in  accepting  the  award  of  the  appraisers  even  though  they  used  an 
erroneous  method  of  computation.'' 

The  agreement  for  arbitration  is  collateral  to  the  contract  for  insurance,  and 
if  it  fails  of  accomplishment  without  fault  of  parties,  they  are  relegated  to  their 
legal  rights  independent  thereof.*  After  a  disagreement  as  to  the  loss  and  a  re- 
quest by  either  party  for  arbitration  both  parties  are  under  the  duty  to  act  in 
good  faith  to  have  the  loss  ascertained  as  provided  by  the  policy,"  and  if  either  in 
bad  faith  prevents  such  ascertainment  by  refusing  to  proceed,^"  or  by  insisting 
on  the  selection  of  improper  arbitrators,'^^  or  by  undue  interference  with  them  after 
their  selection,  the  other  party  is  thereby  absolved  from  further  obligation  to  arbi- 
trate.^- But  an  arbitration  cannot,  after  it  is  properly  submitted,  be  defeated  by 
the  withdrawal  of  one  of  the  appraisers  during  the  investigation.^' 

By  disinterested  is  meant  fair  and  unprejudiced.^*  The  fact  that  the  ap- 
praiser selected  by  the  insured  has  a  preconceived  opinion  as  an  expert,  deriv  1 1 
from  a  personal  inspection  of  the  property,  does  not  disqualify  him,^^  nor  does  the 
fact  that  he  was  previously  employed  by  the  insured  to  make  an  estimate  of  the 
loss  and  damage,  though  the  latter  fact  may  be  considered  by  the  jury  in  determin- 
ing whether  he  is  disinterested.^"  Failure  to  object  to  the  selection  of  an  interested 
party  on  acquiring  knowledge  of  the  facts  is  a  waiver  of  the  objection."  The  se- 
lection of  an  interested  appraiser  by  the  insured  does  not  estop  him  from  object- 
ing to  an  incompetent  and  interested  appraiser  selected  by  the  insurer.^* 

In  cases  where  the  proceedings  provided  for  are  not  ordinary  arbitrations 
but  are  merely  an  appraisal  and  ascertaiimient  of  the  amount  of  the  loss,  the  neces- 


a   settlement   with   the   Insured  held   Incom- 
petent.    Id. 

4.  Norris  v.  Equitable  Fire  Ass'n  [S.  D.] 
102    N.   W.    306. 

5.  Agreement  for  reference  held  revo- 
cable and  revoked  by  commencing  suit  be- 
fore award.  Seibel  v.  Firemen's  Ins.  Co.,  24 
Pa.  Super.  Ct.  154,  afd.  62  A.  101. 

6.  Term  insured  held  limited  to  the  own- 
er and  his  legal  representatives.  Collins- 
ville  Sav.  Soc.  V.  Boston  Ins.  Co.,  77  Conn. 
676,    60   A.    647; 

7.  Collinsville  Sav.  Soc.  v.  Boston  Ins.  Co., 
77   Conn.    676,    60   A.    647. 

8.  9.  Western  Assur.  Co.  v.  Hall  Bros. 
[Ala.]    38  So.   853. 

10.  Arbitration  not  in  accordance  with  the 
terms  of  the  policy  having  failed,  and  in- 
sured having  thereafter  requested  and  in- 
sisted upon  a  proper  arbitration  which  was 
refused  by  the  company,  held,  that  he  could 
sue  on  the  policy.  Western  Assur.  Co.  v. 
Hall  Bros.  [Ala.]  38  So.  853.  The  right  to 
an  appraisal  will  be  waived  by  the  insur- 
er, if  its  referee  with  its  direct  or  indirect 
approval  arbitrarily  refuses  to  co-operate 
in  the  choice  of  a  third  referee,  and  refuses 
to  further  act  as  referee  or  if,  after  dis- 
approval of  such  action,  it  refuses  to  agree 
to  the  selection  of  other  referees.  O'Rourke 
v.    German    Ins.    Co.    [Minn.]    104    N.    W.    900. 


Facts  held  to  justify  a  finding  of  a  waiver. 
Id. 

11.  Where  the  umpire  and  one  or  more 
of  the  arbitrators  were  partial  and  incom- 
petent, and  the  insured,  as  soon  as  he 
learned  of  it  demanded  the  selection  of  dis- 
interested and  competent  ones,  but  the  in- 
surer refused,  the  insured  could  break  up 
the  arbitration  and  sue  on  the  policy.  West- 
ern Assur.  Co.  V.  Hall  Bros.  [Ala.]  38  So. 
853. 

12.  Western  Assur.  Co.  v.  Hall  Bros. 
[Ala.]    38    So.    853. 

13.  Niagara  Fire  Ins.  Co.  v.  Boon  [Ark.] 
88  S.  W.   915. 

14.  National  Fire  Ins.  Co.  v.  O'Bryan 
[Ark.]  87  S.  W.  129.  Evidence  insufficient 
to  warrant  disqualification  of  appraisers 
for  bias  and  partisanship.  Niagara  Fire 
Ins.    Co.   V.    Boon    [Ark.]    88   S.    W.   915. 

15.  National  Fire  Ins.  Co.  v.  O'Bryan 
[Ark.]    87   S.  W.    129. 

16.  Instruction  approved.  National  Fire 
Ins.   Co.  v.   O'Bryan   [Ark.]    87   S.  W.   129. 

17.  Failure  of  the  insurer  to  object  to  the 
selection  of  the  insured's  clerk.  Western 
Assur.    Co.    V.    Hall    Bros.    [Ala.]    38    So.    863. 

18.  Waiver  of  objection  by  company  does 
not  authorize  it  to  select  an  incompetent  and 
interested  party  and  conceal  that  fact  from 
the  insurer.  Western  Assur.  Co.  v.  Hall 
Bros.    [Ala.]   38  So.  853. 
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sity  of  notice  to  the  parties  of  the  time  and  place  of  the  meeting  of  the  appraisers 
depends  upon  the  circumstances  surrounding  each  case^  and  whether  the  insured 
has  already  furnished  all  necessary  information,  or  whether  he  has  requested  that  he 
be  present  to  make  any  additional  explanation  or  to  hear  what  may  be  said  by 
others.'-' 

Where  the  policy  provides  for  arbitration,  in  case  of  disagreement,  and  that 
the  award  shall  determine  the  amount  of  the  loss,  a  valid  award  thereunder  is 
conclusive  as  to  the  amount  of  the  loss.^"  Every  reasonable  intendment  and  pre- 
sumption is  in  favor  of  the  award, -^  and  it  should  not  be  set  aside  unless  it  clearly 
appears  that  it  was  made  without  authority,  or  was  the  result  of  fraud  or  mistake, 
or  of  the  misfeasance  or  malfejisanGe  of  the  appraisers.^^  Mere  inadequacy  alone 
is  not  sufficient,^^  but  inadequacy  so  gross  and  palpable  as  to  shock  the  moral 
sense  is  sufficient  evidence  to  be  submitted  to  the  jury  on  the  issues  relating  to  fraud 
and  corruption  or  partiality  and  bias.^*  As  in  the  case  of  other  awards,  it  can  be 
set  aside  in  an  action  at  law  only  for  causes  apparent  on  its  face,  and  fraud  or 
misconduct  on  the  part  of  the  arbitrators  can  be  availed  of  only  in  equity.^^ 

If  the  submission  is  limited  to  the  ascertainment  of  the  amount  of  the  loss, 
an  award  does  not  prevent  an  action  on  the  policy.^" 

If  the  award  is  invalid  and  arbitration  is  made  a  condition  precedent  to  an 
action  on  tlie  policy,  plaintiff  must  ask  for  another  arbitration.^' 

§  31.     Option  to  pay  loss  or  restore  property. ^^ 

§  83.  Payment  of  loss  or  benefits  and  adjustment  of  interests  in  proceeds^— 
The  ordinary  rules  as  to  compromise  and  settlement^"  and  payment  and  tender  ap- 


19.  Evidence  held  to  show  that  Insured 
had  sufficient  notice  to  enable  her  to  appear 
and  to  notify  counsel  if  she  desired,  and  that 
she  was  actually  present.  Sterling-  v.  Ger- 
man American  Ins.  Co.  [N.  J.  Bq.]  60  A. 
200.  Held  that  proceedings  were  not  ordi- 
nary arbitration.     Id. 

20.  Held  error  to  open  up  the  award  and 
hear  evidence  as  to  the  value  of  the  prop- 
erty. Billmyer  v.  Hamburg-Bremen  Fire 
Ins.  Co.  [W.  Va.]  49  S.  E.  901.  The  conclu- 
siveness of  the  award  is  not  affected  by  the 
fact  that  the  submission  is  not  under  seal. 
Id. 

21.  Presumed  to  have  acted  In  accordance 
with  the  law  and  the  terms  of  the  contract, 
and  burden  is  on  those  attacking  the  award 
to  establish  the  contrary  by  convincing  evi- 
dence. Niagara  Fire  Ins.  Co.  v.  Boon  [Ark.] 
88   S.   W.   915. 

22.  Evidence  insufficient  to  warrant  set- 
ting it  aside.  Niagara  Fire  Ins.  Co.  v.  Boon 
[Ark.]  88  S.  W.  915.  All  that  is  required  to 
justify  the  setting  aside  of  an  award  on  the 
ground  of  fraud,  bias  or  undue  influence  is 
that  the  evidence  satisfies  the  jury  of  the 
truth  of  the  allegations  in  the  complaint. 
Not  necessary  that  direct,  affirmative  or 
positive  proof  be  given.  Perry  v.  Greenwich 
Ins.  Co.,  137  N.  C.  402,  49  S.  B.  889. 

23.  Perry  v.  Greenwich  Ins.  Co.,  137  N. 
C.  402,  49  S.  E.  889.  Where  there  is  suf- 
ficient evidence  to  sustain  the  award,  it 
cannot  be  attacked,  though  the  valuation  be 
inaccurate,  unless  so  grossly  erroneous  as  to 
show  bad  faith  or  other  grounds  to  set  the 
award  aside.  Niagara  Fire  Ins.  Co.  v.  Boon 
[Ark.]    88  S.  "W.   915. 

24.  Instruction  approved.  Perry  v.  Green- 
wich   Ins.    Co.,    137    N.    C.    402,    49    S.    E.    889. 


Difference  between  award  and  jury's  finding 
as  to  the  amount  of  the  loss  held  to  justify 
setting  award  aside.  Id.  Difference  be- 
tween estimates  of  complainant's  wit- 
ness and  the  award  not  sufficiently  radi- 
cal to  show  that  appraisers  were  influenced 
by  improper  motives.  Sterling  v.  German- 
American  Ins.  Co.    [N.  J.  Bq.]    60  A.-  200. 

25.  In  action  at  la-w  on  the  policy  evi- 
dence that  the  arbitrators  were  intoxicated 
is  inadmissible.  Billmyer  v.  Hamburg-Bre- 
men Fire  Ins.  Co.  iW.  Va.]  49  S.  B.  901. 
Code  1899,  c.  108,  §  4,  giving  court  of  law 
power  to  set  aside  certain  awards  for  causes 
not  apparent  on  the  face,  applies  only  to 
awards  in  pending  suits,  or  where  the  sub- 
mission provides  that  the  award  shall  be  re- 
turned to  a  court  for  judgment  or  decree, 
and  not  to  awards  in  pais  such  as  the  one 
in  controversy.     Id. 

26.  Contract  in  such  case  is  not  merged 
in  the  award  so  as  to  require  the  action  to 
be  on  the  award,  but  award  is  merely  evi- 
dence in  the  action  on  the  policy.  Bill- 
myer V.  Hamburg-Bremen  Fire  Ins.  Co.  ["W". 
Va.]  49  S.  E.  901.  This  is  particularly  true 
where  it  is  provided  that  no  action  shall 
be  sustained  "on  this  policy"  until  the  pro- 
visions in  regard  to  arbitration  have  been 
complied  with.     Id. 

27.  Submission  Is  still  valid.  Billmyer 
V.  Hamburg-Bremen  Fire  Ins.  Co.  [W.  Va.] 
49   S.   B.   901. 

28.  See   4   C.  L.   219. 

29.  See  4  C.  L.  219.  See  Fraternal  Mut- 
ual  Benefit  Associations,   5   C.   Ij.    1523. 

30.  See,  also,  Accord  and  Satisfaction,  5 
C.  Li.  14.  Held,  that  there  was  no  sufficient 
evidence  of  the  mutuality  of  the  arrange- 
ment between  the  companies  and  plaintiff  to 
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ply.'^  A  settlement  for  a  sum  less  than  the  entire  claim  will  not  be  sustained  whero 
the  amount  due  is  admitted/^  nor  is  there  any  consideration  for  the  acceptance 
of  a  part  payment  in  full  satisfaction  when  based  on  a  contention,  not  made  in 
good  faith,  that  the  policy  is  Toid.^^  If  a  settlement  is  procured  through  fraud 
plaintiit  need  not  tender  back  the  amount  paid  him,  but  it  may  be  retained  to 
apply  on  the  amount  recovered.'*  If  the  insurer  makes  a  settlement  not  legally 
binding  in  whole  or  in  some  inseparable  part,  it  cannot  set  ofi  the  same  as  against 
liability  under  the  policy.^' 

Where  policies  in  favor  of  beneficiaries  having  no  insurable  interest  are  not 
absolutely  void  as  wagering  contracts,  and  have  been  paid  by  the  insurer  in  good 
faith  to  such  beneficiaries  without  knowledge  that  they  had  no  insurable  interest  or 
that  the  proceeds  were  claimed  by  insured's  administrator,  the  beneficiaries  will 
be  treated  in  equity  as  the  assignees  or  appointees  of  those  entitled  thereto,^'  and 
the  administrator  cannot  compel  the  company  to  pay  a  second  time,  his  remedy,  if 
any,  being  against  the  beneficiaries.^'  So,  too,  a  payment  in  good  faith  to  the 
person  designated  as  beneficiary  and  described  as  insured's  wife  is  a  valid  payment 
as  against  the  insured's  representative.'* 

The  proceeds  of  a  fire  policy,  taljen  out  in  good  faith  by  an  administrator, 
on  property  believed  to  belong  to  his  decedent,  belong  to  the  estate,  though  its 
title  is  subsequently  found  to  be  invalid.'^ 

Under  a  provision  that  any  debt  of  assured  shall  be  deducted  from  the  face 
of  the  policy  when  paid,  the  insurer  is  entitled  to  credit  for  an  unpaid  premium 
note  outstanding  at  the  time  of  the  insured's  death,  with  interest.*" 

A  judgment  creditor  of  the  insured  garnishing  the  insurer  must  recover, 
if  at  all,  upon  such  right  as  the  debtor  may  possess  against  the  garnishee.*^ 

In  many  states  the  proceeds  of  life  policies  are  exempted  from  liability  for 
the  insured's  debts/^  and  when  so  exempted  are  exempt  xmder  the  bankrupt  act.*' 


establish  a  settlement  which  would  be  an 
accord  and  satisfaction  at  law.  Lake  Su- 
perior Produce  &  Cold  Storage  Co.  v.  Con- 
cordia Fire  Ins.  Co.   [Minn.]    104  N.  W.   560. 

31.  See,  also,  Payment  and  Tender,  4  C. 
li.  955.  Retention  of  drafts  by  plaintiff  held 
not  to  amount  to  payment,  where  it  ap- 
peared that  he  held  them  after  discovering- 
that  the  other  companies  would  not  carry 
out  an  agreement  as  to  settlement.  In  hopes 
that  the  claims  might  be  eventually  settled. 
Lake  Superior  Produce  &  Cold  Storage  Co. 
V.  Concordia  Fire  Ins.  Co.  [Iowa]  104  N.  W. 
560.  Tender  not  including  value  of  certain 
awnings  covered  by  the  policy  held  insuf- 
ficient. Wicks  V.  London  &  Lancashire  Fire 
Ins.  Co.,  91  N.  Y.  S.  1036  [Advance  sheets  on- 
ly-] 

32.  Calne  v.   Farmers'   &   Mechanics'   Life 

Ass'n,   115    111.   App.   307. 

33.  Northwestern  Nat.  Life  Ins.  Co.  v. 
Blasingame   [Tex.  Civ.  App.]   85  S.  W.  819. 

34.  Callne  V.  Farmers'  &  Mechanics'  Life 
Ass'n,  11-6  111.  App.  307, 

35.  New  Orleans  &  C.  R.  Co.  v.  Maryland 
Casualty  Co.  [La.]  38  So.  89.  The  com- 
pany cannot  deduct  from  a  judgment  re- 
covered against  the  insured  for  Injuries  to 
a  minor  employe  a  sum  of  money  paid  to 
his  widowed  mother  in  compromise  of  her 
claim,  though  purporting  to  Include  his  also, 
she  not  being  his  legal  tutrix.     Id. 

36.  37.  Griffin's  Adm'r  v.  Equitable  Assur. 
Soc,  27  Ky.  L.  R.  313,  84  S.  W.  1164. 


38.  Insurer  Is  not  bound  to  determine 
whether  she  was  legally  married  to  him,  or 
to  notify  Insured's  relatives  that  she  was 
demanding  payment.  Representative's  rem- 
edy, if  any,  is  against  beneficiary.  Metro- 
politan Life  Ins.  Co.  v.  Louisville  Trust 
Co.  [Ky.]  89  S.  W.  268.  It  will  be  presum- 
ed that  such  payment  was  made  in  good 
faith  in  the  absence  of  pleading  and  proof 
that  at  the  time  of  making  it  the  insurer 
knew  that  she  was  not  in  fact  his  wife  or 
had    no    Insurable    interest    in    his    life.     Id. 

39.  Premiums  paid  from  the  estate.  Bloom 
V.  Strauss  [Ark.]   84  S.  W.  511. 

40.  Union  Cent.  Life  Ins.  Co.  v.  Spinks, 
27  Ky.  L.  R.  325,  84  S.  "W.  1160,  modifying 
26   Ky.  L.  R.   1205,   83  S.   W.    615. 

41.  Employer's  liability.  Allen  v.  Gil- 
man,    McNeil    &  Co.,    137    F.    136. 

42.  California:  Under  Code  Civ.  Proc.  § 
690,  subd.  18,  all  moneys,  benefits,  privileges 
or  immunities  accruing  or  in  any  manner 
growing  out  of  life  insurance  are  exempt 
from  execution  if  the  annual  premiums  paid 
do  not  exceed  five  hundred  dollars.  Holmes 
V.  Marshall,  145  Cal.  777,  79  P.  534.  Stat- 
ute should  be  liberally  construed.  Id. 
Such  exemption  extends  to  the  beneficiary, 
and  exempts  insurance  money  received  by 
the  widow  from  liability  for  her  debts.  Id. 
When  payable  to  and  collected  by  the  es- 
tate of  Insured,  the  proceeds  may  be  set 
apart  for  the  widow,  without  first  paying 
decedent's  debts  and  are  then  exempt  as  to 
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§  23.  Subrogation  and  other  secondary  rights  of  the  insurer.** — An  insur- 
ance company  which  has  indemnified  the  owner  of  property  for  loss  incurred,  by  him 
is  entitled  to  all  the  means  of  indemnity  which  the  latter  had  against  the  party 
primarily  liable  to  the  extent  of  the  payment,^^  and  it  may  therefore  bring  a  suit 
against  the  wrongdoer  who  has  occasioned  the  loss.*"  The  right  of  the  insurer 
in  such  cases  is  solely  one  of  reimbursement,  and  hence  it  is  only  entitled  to  be 
indemnified  for  the  amount  of  the  loss  actually  paid  by  it,*^  though  it  has  been 
held  that  if  the  insured  could  have  recovered  interest  the  company  may  recover 
its  pro  rata  share  thereof  in  addition  to  the  amount  actually  paid  by  it.** 

The  payment  by  the  company  to  the  mortgagee,  to  whom  the  policy  is  payable 
as  his  interest  may  appear,  of  the  amount  of  his  debt  against  the  mortgagor  is  not 
a  discharge  of  such  debt,  but  the  insurer  is  entitled  to  an  assignment  thereof  from 
the  mortgagee  and  may  recover  the  same  from  the  mortgagor.*' 

§  24.  Remedies  and  procedure.  A.  Rights  of  action  and  defenses  and  par- 
ties.^"— Assumpsit  will  lie  on  a  policy  not  under  seal.°^  The  beneficiary  after  the 
death  of  insured  may  maintain  trover  for  a  policy  unlawfully  converted,  during 
insured's  lifetime,  by  the  agent  of  the  company."*^ 

An  action  on  the  policy  may  be  brought  in  any  county  in  which  proper  service 
may  be  had  on  the  company,  irrespective  of  the  location  of  the  property  destroyed.''' 


her  debts.  Id.  Estate  is  beneficiary  and 
proceeds  are  assets  exempt  from  execution, 
and  as  such  are  properly  set  apart  to  the 
widow  under  Code  Civ.  Proc.  §  1465.  Id. 
The  fact  that  the  widow  deposits  the  money 
in  the  bank  does  not  so  change  its  character 
as  to  render  it  subject  to  attachment  on 
execution.     Id. 

'Wnshington:  Daws  1895,  p.  336,  and  Laws 
1897,  p.  70,  providing-  that  the  proceeds  or 
avails  of  all  life  and  accident  insurance 
"shall  be  exempt  from  all  liability  for  any 
debt"  is  not  in  conflict  with  the  constitu- 
tional provisions  of  that  state  as  to  ex- 
emptions. Holden  v.  Stratton,  198  U.  S.  202, 
49  Law.  Ed.  1018.  The  act  applies  to  en- 
dowment policies  and  is  not  restricted  to 
those  payable  after  the  death  of  the  insured. 
Id.  It  also  protects  the  avails  of  such  insur- 
ance from  pursuit  of  the  creditors  of  the 
insured  where  the  proceeds  of  the  policies 
are  payable  to  his  estate,  and  from  the 
creditors  of  the  beneficiary.     Id. 

43.  See,  also,  §  14,  ante.  By  Act  July  1, 
1898  (30  Stat,  at  L.  548,  o.  641,  Comp.  St. 
1901,  p.  3424)  §  6,  preserving  to  the  bank- 
rupt the  exemptions  allowed  by  state  laws. 
Holden  v.  Stratton,  198  U.  S.  202,  49  Law.  Ed. 
1018.  Effect  of  this  section  is  not  limited 
by  §  70a,  subd.  5,  relating  to  property  pass- 
ing to  the  trustee,  providing  that  policies 
having  a  cash  surrender  value  payable  to 
himself  or  his  estate  shall  p'ass  to  trustee 
as  assets,  unless  the  bankrupt  pays  or  se- 
cures to  him  a  sum  equal  to  such  value  as 
ascertained  and  stated  by  the  company.  The 
purpose  of  the  last  section  is  to  confer  a 
benefit  on  the  bankrupt  bj-  limiting  the 
character  of  the  trustee's  interest  in  nonex- 
empt  policies,  and  not  to  cause  exempt  poli- 
cy  to   become   assets   of   the   estate.     Id. 

44.  See    4   C.   L.   220. 

45.  Is  subrogated  to  insured's  right  of  ac- 
tion against  railroad  company  negligently 
causing  fire,  since  it  is  assignable  under 
Civ  Code,  §  1351.  Caledonia  Ins.  Co.  v. 
Northern  Pac.  R.  Co.    [Mont]   79  P.   544. 


46.  Caledonia  Ins.  Co.  v.  Northern  Pac. 
R.   Co.    [Mont.]    79  P.   544. 

47.  Under  assignment  to  company  by  in- 
sured, which  limited  amount  to  actual  value 
of  the  property  destroyed,  and  complaint 
which  demanded  actual  damages,  and  by 
virtue  of  the  doctrine  of  subrogation,  action 
by  insurance  company  against  the  party 
causing  the  fire  held  not  one  for  treble  dam- 
ages authorized  by  Pol.  Code,  §  3344,  and 
hence  two-year  limitation  prescribed  by 
Code  Civ.  Proc.  §  338,  in  cases  of  actions  up- 
on a  liability  not  founded  upon  an  instru- 
ment in  writing,  applies  and  not  the  three- 
year  limitation  prescribed  for  actions  on  lia- 
bilities created  by  statute.  Phoenix  Ins.  Co. 
v.  Pacific  Lumber  Co.    [Cal.  App.]    81  P.   976. 

48.  Interest  recoverable  in  the  discretion 
of  the  jury  under  Civ.  Code,  §  4281,  In  case 
of  destruction  of  property  by  fire,  is  an  in- 
cident of  insured's  right  of  action  and  hence 
passes  with  it.  Caledonia  Ins.  Co.  v.  North- 
ern Pac.  R.  Co.    [Mont.]    79  P.   544. 

49.  Baker  v.  Monumental  Sav.  &  L.  Ass'n 
[W.  Va.]  52  S.  B.  403.  Where  grantee  in 
deed  of  trust  purchases  insurance  In  gran- 
tor's name  on  trust  property  for  security  of 
his  debt,  company,  on  payment  of  entire 
debt.  Is  entitled  to  take  assignment  thereof 
and  to  recover  it  in  same  manner  as  its 
assignor  could  have  done.  Id.  This  is  true 
though  the  grantor  had,  before  insurance 
was  taken  out  and  without  the  grantee's 
knowledge,  sold  the  property,  subject  to  the 
trust  deed,  and  reserving  a  vendor's  lien  for 
the    purchase    price.  .  Id. 

50.  See    4   C.   L.    221. 

51.  Policy  held  not  a  contract  under  seal, 
though  corporate  seal  was  impressed  in  up- 
per corner  over  figures  not  forming  a  part 
of  the  contract.  Brown  v.  Commercial  Eire 
Ins.   Co.,   21  App.   D.   C.   325. 

62.  Mutual  Life  Ins;  Co.  v.  Allen,  113  111. 
App.  89. 

53.  Southern  Bldg.  &  L.  Ass'n  v.  Pennsyl- 
vania Fire  Ins.  Co.,   23  Pa.  Super.  Ct.  88. 
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A  resident  mortgagor  may  maintain  an  action  on  a  fire  poKey  though  both  the  in- 
surer and  the  mortgagee,  made  a  defendant,  are  nonresidents,  and  the  policy  was 
taken,  and  the  property  is  located  outside  of  the  state."* 

There  is  sufScient  privity  between  two  claimauts  to  the  proceeds  of  the  same 
policy  to  enable  the  company  to  maintain  a  bill  of  interpleader  against  them."' 
The  fact  that  one  of  them  has  brought  suit  in  another  jurisdiction  against  the  in- 
surer will  not  prevent  the  maintenance  of  such  a  bill  by  it  in  a  Jurisdiction  where 
both  are  subject  to  personal  service  of  process.^' 

Parties.^'' — Suit  on  a  life  policy  payable  to  the  insured  can  only  be  brought 
by  his  administrator  or  executor."*  Under  a  statute  declaring  that  every  life 
policy  payable  to  a  married  woman  shall  be  her  separate  property  a  husband  who 
has  taken  out  a  policy  on  his  life  payable  to  his  wife  if  she  survives  him  and,  if  not, 
to  his  heirs,  need  not  be  Joined  as  a  party  plaintiff  in  a  suit  by  her  against  the 
company  for  damages  for  repudiation  of  the  contract."'  The  mortgagee  to  whom 
a  policy  is  made  payable  as  his  interest  may  appear  is  a  necessary  party  to  an  ac- 
tion thereon  by  the  mortgagor  and  if  he  refuses  to  Join  as  plaintiff  may  be  made 
a  defendant."" 

Two  companies,  made  liable  for  an  equal  amount  by  a  single  policy  signed 
by  each,  are  Jointly  liable  and  may  be  sued  Jointly."^  So,  too,  several  parties 
protected  by  the  same  policy  may  sue  Jointly  for  losses  occurring  at  the  same  time."^ 

Process.^^ — Service  on  the  defendant  company  must  be  made  in  conformity 
to  the  provisions  of  the  statutes  of  the  state  where  the  action  is  brought.** 


54.  Lewis  v.  Guardian  Fire  &  Life  Assur. 
Co.,  181  N.  T.  392,  74  N.  B.  224,  afg.  93  App. 
Dlv.    157,   87  N.   T.   S.    525. 

55.  Kellogg  V.  Mutual  Life  Ins.  Co.,  25 
App.  D.  C.  36.  Allegations  that  two  persons 
have  preferred  claims  against  the  company, 
that  they  are  both  for  the  proceeds  of  the 
same  policy,  that  company  has  no  beneficial 
interest  therein,  and  that  it  cannot  deter- 
mine without  hazard  to  itself  to  which 
party  the  proceeds  belong,  held  sufficient 
to  sustain  bill  of  interpleader.  Id.  'Where 
several  parties  claim  the  proceeds  of  a 
policy,  the  special  term  of  the  supreme 
court  has  jurisdiction  to  make  an  order 
discharging  the  insurer  from  all  liability  on 
payment  of  the  proceeds  into  court.  Claim- 
ant held  to  have  assented  that  amount  paid 
was  all  that  was  due.  Lane  v.  Equitable 
Life  Assur.  Soc,  102  App.  Div.  470,  92  N.  T. 
S.  877. 

58.  Kellogg  V.  Mutual  Life  Ins.  Co.,  25 
App.    T>.    C.    36. 

57.  See  4  C.  L.  222.  See,  also,  Parties,  4 
C.    L.    888. 

58.  Wilkinson  v.  John  Hancock  Mut.  Life 
Ins.  Co.   [R.  I.]   61  A.  43. 

59.  Under  Rev.  St.  1898,  §  2347.  Merrick 
V.  Northwestern  Nat.  Life  Ins.  Co.  [Wis.] 
102  N.  "W.  593.  Husband  and  wife  are  not 
so  united  in  interest  as  to  require  that  they 
should  be  joined  as  plaintiffs  under  Rev. 
St.   1898,   §  2604.     Id. 

60.  Code  Civ.  Proc.  §§  446,  448.  Lewis 
V  Guardian  Fire  &  Life  Assur.  Co.,  181  N. 
T.  392,  74  N.  B.  224,  afg.  93  App.  Div.  157, 
27  N.   T.   S.    525. 

61.  Recital  that  each  received  half  the 
premiums  and  provision  that  each  shall  pay 
half  the  loss  applies  only  bet->?'een  the  com- 
panies,  and  does   not   change   rule.   Szymkus 


V.    Bureka   Fire   &   Marine   Ins.   Co.,    114   111. 
App.    401. 

62.  Under  |  5005,  Rev.  St.  Farmers'  Mut. 
Fire  Ins.  Co.  v.  Ward,  5  Ohio  C.  C.  (N.  S.) 
509,  24  Ohio  C.  C.  156.  All  of  the  beneficia- 
ries may  unite  as  plaintiffs  even  though 
a  part  is  payable  to  the  assured  and  a  part 
to  others.  Purchaser  of  property  to  whom 
policy  was  payable  as  his  interest  might 
appear  and  mortgagee  in  whose  name  title 
was  taken  and  insurance  applied  for.  Lor- 
Ing  V.  Dutchess  Ins.  Co.  [Cal.  App.]  81  P. 
1025. 

63.  See  4  C.  L.  221.  For  validity  of  pro- 
visions authorizing  service  on  insurance 
commissioner  in  case  of  foreign  companies 
see  §  3,  ante.  See,  also.  Process,  4  C.  L. 
1070. 

64.  Mlasonrl:  Under  Rev.  St.  1899,  § 
8092,  authorizing  service  on  town  mutual 
companies  to  be  had  in  St.  Louis',  if  the 
cause  of  action  originates  elseivhere,  only 
by  serving  the  president,  secretary,  or  other 
chief  officer  in  charge  of  the  company's 
"principal  office,"  a  return  showing  service 
in  that  city  by  service  on  the  secretary  in 
charge  of  its  "usual  business  office"  does  not 
show  good  service.  Thomasson  v.  Mercantile 
Town  Mut.  Ins.  Co.    [Mo.  App.]    89   S.  W.   564. 

New  York:  Under  Code  Civ.  Proc.  §  432, 
subd.  3,  service  of  summons  on  a  resident 
director  of  a  foreign  company  is  sufficient 
where  the  company  is  doing  business  within 
the  state,  the  cause  of  action  arises  there, 
there  are  no  other  officers  or  agents  of  the 
company  in  the  state,  and  it  has  no  office 
there.  Pennsylvania  Lumbermen's  Mut.  Fire 
Ins.  Co.  V.  Meyer,  197  U.  S.  407,  49  Law.  Ed. 
810.  Foreign  company  held  bound  to  pay 
loss  in  state  where  insured  resided,  and 
hence  cause  of  action  arose  there,  within  the 
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Limitations."^ — Suit  cannot  of  course  be  brought  before  the  time  when  the 
loss  is  payable  by  the  terms  of  the  policy/"  unless  such  provision  is  waived."'  The 
action  must  be  brought  within  the  time  fixed  by  the  general  statute  of  limitations."' 

There  is  a  conflict  of  authority  as  to  whether  foreign  companies  are  out  of  the 
state  within  the  meaning  of  the  general  statutes  of  limitations/"  and  as  to  the 
effect  in  this  regard  of  provisions  authorizing  the  service  of  summons  on.  the  in- 
surance commissioner  in  actions  against  foreign  companies.'^'' 

There  is  a  conflict  of  authority  as  to  the  validity  of  contract  limitations.''^ 
Some  courts  hold  them  to  be  contrary  to  public  policy  if  less  than  the  period  fixed 
by  the  statute  of  limitations/^  and  others  hold  them  valid  if  reasonable.''^  The 
matter  is  regulated  by  statute  in  some  states.'*    The  question  is  one  of  general 


meaning-  of  N.  T.  Code  Civ.  Proc.  §  432^  sutd. 
3,  authorizing-  service  of  summons  on  cash- 
ier, director,  or  managing  agent  of  a  foreign 
corporation    in    certain    cases.     Id. 

65.  See  4  C.  L.  222.  See,  also.  Limitation 
of  Actions,  4  C.  L.   445. 

66.  Where  policy  provided  absolutely  for 
proofs  of  loss  and  also  for  a  magistrate's 
certificate  if  required,  and  that  loss  should 
be  payable  60  days  after  satisfactory  proofs 
of  loss,  suit  brought  more  than  60  days  after 
proofs  -were  furnished,  but  less  than  60  days 
after  the  furnishing  of  a  certificate  subse- 
quently demanded,  was  not  premature,  the 
certificate  being  no  part  of  the  proofs.  Bgan 
V.  Merchants'   Fire  Ass'n    [Wash.]    82  P.   898. 

67.  A  provision  that  suit  shall  not  be 
brought  for  the  full  amount  of  an-  accident 
policy  until  after  the  expiration  of  t-wo  years 
from  the  date  of  the  injury  Is  -waived  by 
a  denial  of  liability  in  the  ans-sver  based 
on  other  grounds.  Suit  -within  t-wo  years 
held  not  premature  though  policy  provided 
that  if,  after  expiration  of  that  time,  it 
should  be  satisfactorily  proven  that  injuries 
sustained  had  continuously  disabled,  and 
-would  alone  permanently  and  entirely  dis- 
able, the  insured  during  life  from  any  and 
all  occupations,  he  should  receive  a  sum 
which,  together  with  sum  already  paid 
should'  amount  to  a  certain  sum.  United 
States  Casualty  Co.  v.  Hanson  [Colo.  App.] 
.79  P.   176. 

68.  Under  the  express  provisions  of 
Kirby's  Dig.  §  4381,  if  plaintiff  in  an  action 
on  an  insurance  policy  suffers  nonsuit,  he 
may  commence  anew  -within  one  year  there- 
after, nfttwithstanding  stipulations  to  the 
contrary  in  the  policy.  Where  policy  pro- 
vides that  suit  must  be  commenced  within 
a  year,  and  plaintiff  commences  it  within 
that  time  but  takes  a  nonsuit,  he  may 
commence  another  suit  within  a  year  there- 
after. American  Cent.  Ins.  Co.  v.  Noe  tArk.] 
88  S.  W.  572.  Prescription  of  20  years  gen- 
erally applicable  to  personal  actions  In  Porto 
Bico  before  the  Civil  Code  went  into  effect 
in  that  island  governs  an  action  on  a  fire 
policy  for  a  loss  occurring  before  such  code 
went  into  effect.  Royal  Ins.  Co.  v.  Miller, 
26  S.  Ct.   46. 

60.  North  Cnrollna:  Under  Code,  §  162, 
statute  does  not  run  in  favor  of  such  com- 
panies. Green  v.  Hartford  Life  Ins.  Co.  [N. 
C]    51  S.  E.   887. 

70.  Nortli  Carolina:  Provision  that  stat- 
ute does  not  run  while  defendant  is  out  of 
the  state  (Code,  §  167)  is  not  abrogated  or 
affected  in   any  way  by  Laws   1901,   c.   5,   p. 


66,  or  Laws  1899,  c.  54,  §  62  (3),  p.  175. 
authorizing  service  on  commissioner.  Green 
V.  Hartford  Life  Ins.  Co.  [N.  C]   51  S.  B.  887. 

71.  See,  also.  Contracts,  5  C.  L.  664;  Lim- 
itation   of   Actions,    4   C.   L.    445. 

Note:  A  life  policy  contained  the  pro- 
vision that  no  suit  should  be  maintained 
thereon  unless  begun  within  one  year  from 
the  death  of  the  insured.  Held,  such  a 
clause  is  in  contravention  of  public  policy 
and  void.  Union  Cent.  Life  Ins.  Co.  v. 
Spinks,  26  Ky.  L.  B.  1205,  83  S.  W.  615.  The 
decision  in  the  principal  case  is  against  the 
overwhelming  weight  of  authority  (Farm- 
ers' Mutual  Fire  Ins.  Co.  v.  Barr,  94  Pa.  345; 
Johnson  v.  Humbolt  Ins.  Co.,  91  111.  92,  33 
Am.  Rep.  47),  and  Is  open  to  criticism.  Stat- 
utes must  be  construed  in  the  light  of  the 
common  law.  At  common  la-w  there  was  no 
limitation,  and  nothing  in  the  act  forbids 
parties  from  making  their  own  limitation 
within  the  prescribed  time.  Provisions  like 
the  above  are  almost  universally  recognized 
as  reasonable  conditions  precedent  and  given 
effect.  Biddlesbarger  v.  Hartford  Ins.  Co.,  7 
Wall.  [U.  S.j  386,  19  Law.  Ed.  257. — 5  Colum- 
bia L.   B.    327. 

72.  Kcntucfey:  A  limitation  of  30  days 
after  payment  of  loss  by  the  Insured  in  an 
employer's  Indemnity  policy  Is  contrary  to 
public  policy.  Travelers'  Ins.  Co.  v.  Hen- 
derson Cotton  Mills,  27  Ky.  L.  R.  653,  85  S. 
W.     1090. 

Nebraska:  Grand  View  Bldg.  Ass'n  v. 
Northern   Assur.    Co.    [Neb.]    102    N.    W.    246. 

73.  Georgia:  A  stipulation  that  no  suit 
shall  be  brought  after  one  year  from  the 
death  of  the  insured  Is  reasonable  and  valid. 
Metropolitan  Life  Ins.  Co.  v.  Caudle  [Ga.] 
50  S.  E.  337. 

Illinois:  Requirement  that  suit  be  com- 
menced within  12  months  after  fire  held 
valid.  Colonial  Mut.  Fire  Ins.  Co.  v.  Elling- 
er,  112  111.  App.   302. 

Federal  courts:  Provision  that  no  action 
may  be  brought  on  a  life  policy  after  the 
lapse  of  a  year  from  the  death  of  the  in- 
sured held  valid.  Spinks  v.  Mutual  Reserve 
Fund  Life  Ass'n,   137  F.   169. 

74.  ,  Indiana:  Burns'  Ann.  St.  1901,  §  4923, 
makes  invalid  any  condition  or  agreement 
for  a  shorter  period  than  3  years,  and  a  six 
months'  limitation  in  a  policy  is  void.  Ru- 
therford v.  Prudential  Ins.  Co.,  34  Ind.  App. 
531,    73    N.    E.    202. 

Rhode  Island:  Two-year  limitation  Is 
valid  under  Rev.  Laws  1902,  vol.  2,  c.  118, 
§  26,  prohibiting  shorter  limitation,  and  re- 
quires   beneficiary    to    procure     suit    to    be 
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•jurispruclence  in  regard  to  which  a  Federal  court  will  follow  Federal  decisions 
even  though  in  conflict  with  the  latest  decision  of  the  highest  state  court.''^ 

The  cause  of  action  on  a  policy  accrues  at  the  expiration  of  the  time  stipulated 
for  payment  of  the  claim.'"  If  the  receipt  and  approval  of  proofs  is  made  a  condi- 
tion precedent  to  a  right  of  action,  the  cause  of  action  does  not  accrue  until  such 
condition  is  complied  with,  and  hence  limitations  do  not  begin  to  run  until  that 
time."  In  computing  the  time  within  which  the  action  must  be  brought  the  day 
on  which  the  loss  occurs  will  be  excluded,  and  that  on  which  the  action  is  brought  in- 
cluded.'''  Suit  is  commenced  when  a  praecipe  is  filed  and  a  summons  is  issued 
thereon.^'  Failure  to  appoint  an  administrator  within  the  time  prescribed  does 
not  prevent  the  running  of  limitations  against  a  life  policy  payable  to  the  insured.^" 

The  company  may  waive  contract  limitations  or  estop  itself  from  asserting 
them,^^  but  in  order  to  have  that  efEect  its  conduct  must  appear  to  have  been  such 
as  to  prevent  the  bringing  of  the  action  within  the  stipulated  time.^^ 

(§  24)     B.  Practice  and  pleading}^ — The  general  rules  of  pleading,'*  in- 


brought  thereon  by  a  competent  person  with-  I 
in    that   time.     Willcinson   v.    John   Hancock 
Mut.  Life  Ins.  Co.    [R.  I.]   61  A.   43. 

75.  No  statute  of  limitations  being-  in- 
volved. Spinks  V.  Mutual  Reserve  Fund 
Life  Ass'n,  137  P.  169.  Particularly  where 
the  last  decision  of  the  state  court  before 
the  submission  of  the  demurrer  raising  the 
question  upheld  the  validity  of  such  pro- 
visions, though  a  subsequent  decision  held 
to  the  contrary.     Id. 

76.  Wilkinson  v.  John  Hancock  Mut.  Life 
Ins.  Co.  [R.  I.]  61  A.  43.  Where  the  policy 
provided  for  the  payment  of  the  sum  named 
within  twenty-four  hours  after  proof  of 
death,  the  cause  of  action  accrued  at  the 
expiration  of  the  twenty-four  hours  and  the 
stipulated  limitation  of  two  years  began 
to  run.     Id. 

77.  Where  policy  provides  that  no  action 
shall  be  brought  against  insurer  after  lapse 
of  two  years  from  the  time  when  the  cause 
of  action  accrues.  Stinchcombe  v.  New  York 
Life  Ins.  Co.   [Or.]   80  P.  213. 

78.  Fire  insurance.  Colonial  Mut.  Fire 
Ins.  Co.  V.  Elling-er,  112   111.  App.  302. 

79.  Colonial  Mut.  Life  Ins.  Co.  v.  Ellinger, 
112  m.  App.    302. 

80.  Though  suit  can  only  be  brought  by 
administrator.  Wilkinson  v.  John  Hancock 
Mut.   Life  Ins.  Co.    [R.  I.]    61  A.   43. 

81.  Walsh  V.  Metropolitan  Life  Ins.  Co., 
93  N.  T.  S.  445.  Evidence  insufficient  to 
show  waiver.  Berger  v.  Aetna  Life  Ins.  Co., 
95  N.  Y.  S.  541.  Provision  requiring  suit  to 
be  commenced  within  12  months  waived  by 
the  receipt  of  proofs  of  loss  without  objec- 
tions or  denial  of  liability,  and  subsequent 
negotiations  lasting  16  months  leading  In- 
sured to  entertain  hopes  of  final  payment. 
Brown  v.  Commercial  Fire  Ins.  Co.,  21  App. 
D.  C.  325.  An  adjuster  has  no  authority  to 
waive  a  contract  limitation.  Berger  v.  Aet- 
na Life   Ins.   Co.,   95  N.  Y.   S.    541. 

82.  Where  the  company  denied  liability 
8  months  before  the  expiration  of  the  limit, 
and  did  nothing  to  deter  plaintiff  from  suing, 
a  failure  to  sue  within  the  contract  time  was 
a  bar  to  recovery.  Metropolitan  Life  Ins. 
Co.  V.  Caudle  [Ga.]  50  S.  E.  337.  Where  in- 
surer immediately  denied  liability,  but  later 
twice  offered  to  pay  $30  to  avoid  litigation 
and    attendant    expense,    such    offers    were 
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not  negotiations  calculated  to  prevent 
plaintiff  from  bringing  suit  and  did  not  as 
a  matter  of  law  amount  to  a  waiver  of  a 
provision  requiring  suit  to  be  brought  with- 
in three  months  after  the  right  of  action 
accrued,  or  estop  defendant  from  relying 
on  it.  Cooper  v.  Phoenix  Ace.  &  Sick  Benefit 
Ass'n  [Mich.]  12  Det.  Leg.  N.  487,  104  N.  W. 
734. 

83.  See  4  C.  L.  224. 

84.  See  Pleading,  4  C  L.  980.  Petition 
held  to  sufficiently  state  a  cause  of  action 
against  a  reinsurer,  as  against  an  objection 
to  the  introduction  of  evidence.  Wall  v. 
Continental  Casualty  Co.  [Mo.  App.]  86  S.  W. 
491. 

Mast  plead  facts  and  no-t  conclnsloxisi  A 
plea  that  by  its  terms  the  contract  sued  on 
may  be  canceled  and  that  defendant  canceled 
it  before  loss  in  accordance  with  its  terms 
is  bad  on  demurrer  in  failing  to  set  out  the 
terms  of  the  policy  in  that  regard.  Con- 
tinental Ins.  Co.  V.  Parkes  [Ala.]  39  So.  204. 
Plea  in  action  on  policy  insuring  household 
furniture  alleging  that  policy  provided  that 
insured  should  produce  for  examination  all 
bills  and  that  she  failed  to  produce  bills 
showing  from  whom  she  purchased  the 
household  furniture  destroyed  held  bad  for 
failing  to  aver  that  plaintiff  was  under  any 
duty  to  comply  with  such  provision.  Traders 
Ins.  Co.  V.  Letcher  [Ala.]  39  So.  271.  Answer 
merely  alleging  that  plaintiff  negligently 
stood  by  and  permitted  the  building  to  bo 
consumed  by  fire,  but  averring  no  particular 
facts,  and  not  alleging  that  plaintiff  could 
have  prevented  the  fire  or  saved  the  goods, 
held  not  to  state  a  defense.  Home  Ins.  Co. 
V.   Overturf  [Ind.  App.]   74  N.  B.   47. 

Must  be  definite  and  certain;  Averment 
that  the  interest  of  the  mortgagee  was  fully 
disclosed  in  the  proof  of  loss  held  sufficient. 
Loring  v.  Dutchess  Ins.  Co.  [Cal.  App.]  81 
P.  1025. 

Incorporation  of  other  papersi  Allegations 
held  sufficient  to  make  adjuster's  agreement 
a  part  of  the  complaint  under  Burns'  Ann. 
St.  1901,  §  365.  Fireman's  Fund  Ins.  Co. 
V.  Flnklesteln    [Ind.]    73  N.  E.    814. 

As  to  corporate  existences  Name  "Georgia 
Co-Operatlve  Fire  Association"  by  which  de- 
fendant was  sued,  taken  in  connection  with 
the  allegations  of  the  petition,   held  to  im- 
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eluding  those  as  to  amendments/'  the  necessity  of  alleging  jurisdictional  facts/* 
and  the  necessity  of  verification,  apply.*^ 

The  complaint  should  affirmatively  show  a  performance  of  the  conditions 
upon  which  the  claim  is  based,  or  that  performance  has  been  waived.**  In  most 
states  it  is  sufficient  to  aver  in  general  terms  the  performance  by  the  insured  of 
all  the  terms  of  the  policy.*'  If  the  complaint  alleges  both  a  performance  of  the 
conditions  of  the  policy  and  in  addition  states  facts  showing  a  waiver  of  the  proofs 
of  loss,  the  former  allegation  may  be  treated  as  surplusage.'"  There  is  a  conflict 
of  authority  as  to  whether  waiver  may  be  shown  under  a  general  allegation  of 
performance.'^ 

Where  exceptions  are  stated  in  separate  clauses  of  the  policy  and  not  in  the 
promising  or  contracting  clause,  plaintiff  need  not  negative  them,  but  is  only  re- 
quired to  set  out  so  much  of  the  contract  as  he  relies  on.'^ 

In  some  states  a  copy  of  the  policy  must  be  attached  to  the  complaint.'^    A 


port  a  corporation,  and  it  was  not  necessary 
even  as  against  a  special  demurrer  to  aUege 
the  corporate  existence  of  tlie  defendant. 
Georgia  Co-op.  Fire  Ass'n  v.  Borchardt  & 
Co.   [Ga.]  51  S.  B.  429. 

As  to  wal-ver;  Replications  seeking  to  set 
up  waiver  of  proliibition  against  additional 
insurance  by  failure  to  object  and  cancel  the 
policy  after  the  agent  had  knowledge  that 
additional  insurance  had  been  procured  held 
bad  in  failing  to  show  that  such  knowledge 
was  acquired  by  the  agent  while  transacting 
defendant's  business.  Traders'  Ins.  Co.  v. 
Letcher  [Ala.]  39  So.  271.  Replications  set- 
ting up  waiver  of  right  to  forfeit  policy  for 
procuring  additional  insurance  by  failure  to 
object  thereto  and  cancel  the  policy  after  no- 
tice held  sufBcient.  Id.  Replication  alleg- 
ing that  general  agent  of  the  company,  with 
authority  to  waive  provisions,  had  knoTvledge 
of  the  facts,  and  that,  if  his  agency  had 
been  revoked,  plaintiff  had  no  knowledge 
or  notice  of  that  fact,  held  sufBcient  as 
against  the  demurrers  interposed.  Id.  Rep- 
lication attempting  to  set  up  waiver  by  agent 
after  revocation  of  his  authority  held  bad. 
Id. 

AnsiPver  must  deny,  or  confess  or  avoid: 
A  plea  that  plaintiff  ought  not  to  recover 
upon  the  contract  sued  on  by  reason  of  any- 
thing alleged  in  the  complaint  is  bad  on  de- 
murrer. Continental  Ins.  Co.  v.  Parkes  [Ala.] 
39  So.  204.  Certain  rejoiners  held  demur- 
rable as  not  being  answers  to  replications. 
Traders'  Ins.  Co.  v.  Letcher  [Ala.]  39  So. 
271. 

85.  Joinder  by  amendment  of  assignee  of 
lire  policy  as  party  plaintiff  in  suit  in  Porto 
Rico  by  mortgagee  to  enforce  his  right  to 
proceeds  of  policy  held  not  a  clear  abuse 
of  court's  discretion,  where  assignee's  rights 
are  alleged  to  be  subordinate  to  those  of 
the  mortgagee,  in  view  of  Law  of  Civ.  Proc. 
for  Cuba  &  Porto  Rico,  art.  156,  providing 
that  causes  of  action  against  several  per- 
sons, or  by  several  persons  against  one, 
arising  from  the  same  source  of  title,  or 
based  upon  the  same  cause  of  action,  may 
be  joined  and  brought  in  one  action.  Royal 
Ins.   Co.   V.   Miller,   26   S.    Ct.    46. 

86.  Defect  in  petition  in  failing  to  state 
that  the  hay,  grain  and  farm  utensils  de- 
stroyed were  located  in  the  barn  in  D. 
county    and    thus    show    jurisdiction    of    the 


court  of  that  county  over  the  subject-mat- 
ter was  cured  by  verdict  under  Rev.  St.  1899, 
§  672.  Thomasson  v.  Mercantile  Town  Mut. 
Iris.   Co.    [Mo.  App.]    89   S.   W.   564. 

87.  Where  the  complaint  is  in  code  form 
and  implies  an  action  in  the  name  of  the 
insured,  a  plea  that  defendant  never  issued 
a  policy  to  plaintiff,  but  that  it  issued 
one  to  a  third  person  with  loss  payable  to 
a  mortgagee,  which  was  subsequently  can- 
celed, is  in  substance  and  legal  effect  a  plea 
of  non  est  factum  and  bad  if  not  sworn  to. 
Continental  Ins.  Co.  v.  Parkes  [Ala.]  39  So. 
204. 

88.  Ohio  Farmers'  Ins.  Co.  v.  Vogel  [Ind. 
App.]  73  N.  B.  612;  Johnson  v.  Maryland  Cas- 
ualty Co.    [N.   H.]    60   A.    1009. 

89.  Ohio  Farmers'  Ins.  Co.  v.  Vogel  [Ind. 
App.]  73  N.  B.  612.  Under  Burns'  Ann.  St. 
1894,  §  373  (Horner's  Ann.  St.  1897, 
§  370).  Id.  Under  Burns'  Ann.  St.  1901,  § 
373,  averments  that  insured  has  fully  com- 
plied with  all  the  requirements,  stipulations, 
and  agreements  on  her  part  to  be  performed, 
held  sufficient.  Fireman's  Fund  Ins.  Co.  v. 
Finklestein  [Ind.]  73  N.  E.  814.  A  general 
averment  of  the  performance  of  all  condi- 
tions precedent,  and  that  the  loss  did  not 
happen  by  reason  of  any  of  the  conditions 
provided  against  in  the  policy  is  sufficient 
in  assumpsit,  though  policy  is  set  out  in  haeo 
verba.  Colonial  Mut.  Fire  Ins.  Co.  v.  EU- 
inger,    112    111.    App.    302. 

90.  Ohio  Farmers'  Ins.  Co.  v.  Vogel  [Ind. 
App.]    73   N.    E.    612. 

91.  In  Missouri  it  may  be.  Burgess  v. 
Mercantile  Town  Mut.  Ins.  Co.  [Mo.  App.] 
89    S.    W.    568. 

In  New  Yorfe  it  cannot  be.  Condition  as 
to  time  of  payment  of  premiums.  Garlick 
V.  Metropolitan  Life  Ins.  Co.,  95  N.  T.  S. 
645. 

In  Ohio  it  cannot  be.  Mahoney  v.  Insur- 
ance  Co.,    3   Ohio   N.    P.    (N.    S.)    246. 

92.  Though  employers'  liability  policy  re- 
quires that  employes  must  be  over  12  years 
of  age,  plaintiff  need  not  allege  that  person 
injured  was  over  that  age,  the  fact  that  he 
was  not  being  a  matter  of  defense.  Travel- 
ers' Ins.  Co.  V.  Henderson  Cotton  Mills,  27 
Ky.  L.  R.   653,   85  S.   W.   1090. 

93.  Where  no  objection  was  made  to 
plaintiff's  failure  to  attach  a  copy  of  the 
policy  to  the   complaint   until  trial,   but  the 
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copy  of  the  policy  filed  with  the  declaration  may  be  amended  to  conform  to  the 
original  in  case  of  variance."*  In  a  suit  on  the  policy  it  is  not  necessary  to  attach 
copies  of  the  adjustment  and  of  a  written  promise  to  pay  the  amount  thereby 
found  to  be  due.^^ 

In  an  action  on  a  fire  policy  the  complaint  must  allege  that  plaintifE  owned 
the  property  at  the  time  of  the  fire'*  and  the  value  of  the  property  destroyed."^ 

One  to  whom  a  life  policy  is  assigned  by  the  insured  as  security  for  any  or  all 
sum^s  which  the  insured  may  then  or  thereafter  owe  him  must  plead  and  prove  an 
existing  indebtedness  in  order  to  recover  on  the  same,  there  being  no  presumptioni 
that  he  has  an  insurable  interest."' 

If  arbitration  is  not  a  condition  precedent  to  an  action  on  the  policy,  plaintiff 
need  not  allege  that  it  was  or  was  not  had,  or  that  it  was  waived."* 

The  nonexistence  of^  or  failure  to  perform  conditions  precedent  must  be 
specially  pleaded.^ 

Defendant  may  introduce  evidence  tending  to  show  that  plaintifE  set  the  fire 
under  a  general  denial  of  an  allegation  that  the  fire  did  not  start  through  the  fault 
or  negligence  of  plaintiff.'  Where  plaintiff  alleges  ownership  in  himself,  defend- 
ant may  under  a  general  denial  prove  ownership  in  another.* 

In  some  states  plaintiff  is  required  to  file  a  statement  of  claim  in  the  nature 
of  a  bill  of  particulars,^  and  where  the  defense  is  the  failure  of  the  insured  to  com- 
ply with,  or  his  violation  of,  any  clause,  condition,  or  warranty,  the  defendant  is 
required  to  file  a  statement  specifying  the  clause,  condition,  or  warranty  not  kept  or 


answer  admitted  the  making  of  the  poUcy 
as  alleged  in  the  complaint  which  referred 
to  it  by  number,  and  it  appeared  that  de- 
fendant had  one  form  of  policy  and  its 
secretary  kept  a  record  of  policies,  it  was 
proper  to  treat  the  complaint  as  including'  a 
copy.  Nugent  v.  Rensselaer  County  Mut. 
Fire  Ins.  Co.,   94  N.  T.   S.  605. 

94.  So  as  to  Include  omitted  loss  payable 
clause,  and  to  correct  description  of  building 
insured.  Staats  v.  Georgia  Home  Ins.  Co. 
[W.  Va.]   50  S.  E.  815. 

95.  Suit  held  one  upon  the  policies  and 
not  upon  a  written  promise  to  pay  the  spe- 
cific amount  shown  by  a  written  adjustment 
of  the  loss.  Georgia  Co-op.  Fire  Ass'n  v. 
Borchardt  &  Co.    [Ga.]   51  S.  B.  429. 

96.  Allegations  held  sufficient  on  demur- 
rer. Fireman's  Fund  Ins.  Co.  v.  Finklestein 
[Ind.]  73  N.  B.  814.  A  general  averment 
that  plaintiff  at  the  inception  of  the  policy 
and  at  the  time  of  the  loss  was  the  owner 
of  the  property  destroyed  is  sufficient  to 
admit  evidence  of  any  interest  he  may  have 
had.  New  Hampshire  Fire  Ins.  Co.  v.  Wall 
[Ind.  App.]  75  N.  B.  668.  Must  aver  an  in- 
surable interest  in  the  property  at  the  date 
of  the  issuance  of  the  policy,  and  also  at 
the  date  of  the  loss,  except  where  the  prop- 
erty has  been  sold  and  the  policy  transferred 
to  the  purchaser  in  the  interim  with  the 
company's  consent,  in  which  case  such  facts 
must  be  stated.  Rodgers  v.  Western  Home 
Town  Mut.  Fire  Ins.  Co.,  186  Mo.  248,  85  S.  W. 
369.  A  reference  in  the  petition  to  "his 
frame  dwelling"  and  "his  furniture"  is  a 
sufficient  allegation,  after  Judgment,  that 
assured  owned  the  property.     Id. 

97.  Adjuster's  agreement,  made  a  part  of 
the  complaint,  stipulating  that  the  amount 
of  the  loss  was  conclusively  agreed  to  be 
a    certain    sum,    when    taken    in    connection 


with  complaint,  held  to  render  unnecessary 
any  further  allegation  as  to  the  value  of 
the  property.  Fireman's  Fund  Ins.  Co.  v. 
Finklestein  [Ind.]  73  N.  B.  814.  Where  in- 
sured's interest  is  changed  from  fee  to  life 
estate  without  objection  by  the  insurer,  he 
need  not,  in  case  of  a  total  loss,  allege  that 
it  is  of  value  equal  to  the  insurance.  Con- 
tinental Ins.  ■  Co.  v.  Thomason,  27  Ky.  L.  R. 
158,    84   S.   W.    546. 

98.  Troy  v.   London    [Ala.]    39  So.   713. 

99,  It  is  unnecessary,  in  an  action  on  the 
Minnesota  standard  policy.  If  controversy 
in  fact  exists,  defendant  may  plead  failure 
to  arbitrate  as  a  defense.  Kelly  v.  Liver- 
pool &  London  &  Globe  Ins.  Co.  [Minn.]  102 
N.   W.    380. 

1.  Unperformed  conditions  in  an  accident 
policy  are  matters  of  defense.  As  the  require- 
ment of  a  visible  mark  of  injury  on  the  body 
and  that  the  injury  shall  not  have  been  sus- 
tained in  a  wild  country.  United  States 
Casualty  Co.  v.  Hanson  [Colo.  App.]  79  P.  176. 

2.  Conditions  as  to  notice  and  proofs  of 
loss.  Where  performance  of  conditions  pre- 
cedent is  alleged  generally  in  the  complaint, 
general  denial  is  insufficient  to  put  these 
facts  in  issue.  Burgess  v.  Mercantile  Town 
Mut.    Ins.    Co.    [Mo.    App.]    89    S.    W.    568. 

3.  4.  Madden  &  Co,  v.  Phoenix  Ins.  Co.,  70 
S.  C.   295,   49   S.   E.    855. 

5.  The  statement  of  claim  required  by  the 
statute  of  West  Virginia  in  an  action  on  a 
fire  policy  is  not  a  pleading  but  is  in  the 
nature  of  a  bill  of  particulars.  By  Code 
1899,  0.  125,  §  62.  Tucker  v.  Colonial  Fire 
Ins.  Co.  [W.  Va.]  51  S.  E.  86.  And  is  suffi- 
cient if  it  in  eifeot  gives  defendant  reason- 
able notice  of  the  nature  of  the  plaintiff's 
claim.  Id.  Where  it  notifies  defendant  that 
plaintiff  will  claim  to  the  extent  of  the  face 
of  the  policy,  tlie  amount  of  the  stock  of 
merchandise  covered  by  the   policy  and  also 
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violated.'  The  'New  Jersey  statute  requiring  the  opposite  party  to  plead  specifi- 
cally where  there  is  a  general  averment  of  the  performance  of  conditions  precedent 
is  not  complied  with  by  a  specification  in  a  written  response  to  a  demand  for  a 
specification  of  defenses.^ 

Interest  on  the  claim  from  the  beginning  of  the  action  may  he  awarded  under 
the  prayer  for  proper  relief,  though  not  specially  prayed  in  the  petition.* 

Variance.^ — The  usual  rules  as  to  variance  apply. ^''  There  is  no  variance 
between  a  plea  of  full  performance  of  all  the  terms  and  conditions  of  the  policy 
and  proof  that  certain  questions,  which  had  apparently  been  incorrectly  answered, 
were  in  fact  answered  correctly  and  incorrectly  recorded  by  the  company's  agent.^^ 
One  suing  for  specific  relief  to  which  he  is  not  entitled  may  have  such  relief  as  the 
facts  alleged  show  that  he  is  in  law  entitled  to.^^ 

Practice}^ — Where  a  policy  of  liability  insurance  bases  the  premium  on  the 
amount  of  compensation  paid  by  assured  to  his  employes  and  gives  a  right  to  ex- 
amine assured's  books  as  to  such  compensation,  in  an  action  for  a  premium  the 
insurer  is  entitled  to  an  order  to  produce  the  books,  so  far  as  they  relate  to  such 
compensation.^* 

(§  24)  C.  Evidence,  questions  for  the  jury,  instructions.  Presumptions 
and  burden  of  proof }^ — The  law  presumes  against  suicide,^*  and  also  that  every 
man  is  sane  until  the  contrary  is  shown. ^^  When  it  is  proved  that  the  insured  com- 
mitted suicide  while  sane,  no  presumption  can  be  indulged  tn.^* 


the  amount  of  fixtures  not  covered,  the  part 
in  regard  to  the  fixtures  will  be  disregarded 
as  surplusage.  Id.  Statement  held  to  no- 
tify defendant  that  it  would  be  held  for 
everything  covered  by  the  policy,  and  to  be 
sufficient  to  authorize  the  admission  of  the 
policy  in  evidence.  Id.  It  cannot  be  demur- 
red to,  but  if  too  vague  or  otherwise  insufli- 
cient  the  remedy  is  to  object  to  the  introduc- 
tion of  evidence  under  it.     Id. 

6.  Code  1899,  c.  125,  §  64.  Logan  v.  Prov- 
ident Sav.  Life  Assur.  Soc.  [W.  Va.]  50  S.  B. 
529;  Tucker  v.  Colonial  Fire  Ins.  Co.  [W. 
Va.i  51  S.  E.  86.  Plaintiff  is  not  required 
to  prove  compliance  with  any  clause,  con- 
dition or  warranty  not  so  specified.  Id.  No 
specification  having  been  filed  in  the  trial 
court  of  the  defense  that  the  policy  was 
forfeited  by  the  assignment  of  the  right  of 
the  assured,  it  cannot  be  availed  of  on 
writ  of  error.  Billmyer  v.  Hamburg-Bre- 
men   Fire    Ins.    Co.    [W.    Va.]    49    S.    E.    901. 

7.  Practice  act  §  118  (P.  L.  1903,  p.  570) 
not  complied  with  by  specification  in  writ- 
ten response  to  a  demand  for  a  specification 
of  defenses  under  §  104,  which  is  not  a  part 
of  the  record.  McGlade  v.  Home  Ins.  Co. 
[N.  J.  Law]  59  A.  628.  Defendant  having 
failed  to  comply  with  such  provision  held 
not  error  to  refuse  to  nonsuit  plaintiff  for 
failure  to  prove  the  giving  of  the  required 
notice    of   loss.     Id. 

8.  Travelers'  Ins.  Co.  v.  Henderson  Cot- 
ton  Mills,    27   Ky.  L.    R.    653,    85    S.   W.    1090. 

9.  See    4    C.   L.    226. 

10.  See  Pleading,  4  C.  L.  980.  Held  no 
variance  in  action  against  agent  for  failure 
to  comply  with  instructions  to  cancel  con- 
tract of  insurance  entered  into  by  means 
of  a  binder,  and  to  reduce  amount  of  insur- 
ance. British  American  Ins.  Co.  v.  Wilson, 
77  Conn.  559,  60  A.  293.  Variance  between 
allegations  and  proof  held  not  so  material 
as  to  authorize  reversal.     Farmers'  Mut.  Fire 


Ins.  Co.  v.  Jockman  [Ind.  App.]  73  N.  E. 
730.  Slight  variance  between  the  petition 
and  the  proof  as  to  the  mode  in  which  the 
reinsurer  became  bound  held  cured  by  ver- 
dict, where  no  effort  was  made  to  take  ad- 
vantage of  it  in  the  statutory  way.  Wall 
V.  Continental  Casualty  Co.  [Mo.  App.]  86 
S.   W.   491. 

11.  As  to  condition  of  insured's  health, 
etc.  Carmichael  v.  John  Hancock  Mut.  Life 
Ins.   Co.,   95   N.  Y.   S.   587. 

12.  Though  plaintiff  sues  for  loss  to  ma- 
chinery on  theory  that  insurance  on  tobacco 
has  been  transferred  to  it,  he  is  neverthe- 
less, on  failure  to  show  such  transfer,  en- 
titled to  recover  for  loss  to  tobacco,  if  the 
allegations  of  the  complaint  are  sufficient 
for  that  purpose.  Wright  v.  Teutonia  Ins. 
Co.  [N.  C]  51  S.  E.  55.  Complaint  held  suffi- 
cient to  authorize  recovery  for  loss  of  to- 
bacco originally  covered  by  the  policy, 
though  it  was  framed  on  the  theory  that 
action  was  for  loss  to  machinery  to  which 
it  was  alleged  that  company  had  agreed  to 
transfer  the  insurance  which  claim  appeared 
to  be  unfounded,  and  though  there  was  no 
allegation  as  to  the  value  of  the  tobacco 
at  the  time  of  the  fire,  in  the  absence  of  a 
demurrer  or  a  motion  to  make  more  definite 
and   certain.     Id. 

13.  See   4   C.   L.    226. 

14.  United  States  Casualty  Co.  v.  John  N. 
Robins  Co.,  95  N.  T.  S.  726.  Order  should 
not  enjoin  destruction  of  or  interference 
with  such  books,  particularly  where  there 
Is  no  suggestion  that  defendant  has  threat- 
ened to  do  or  is  about  to  do  anything  of  that 
kind.     Id. 

15.  See  4  C.  L.  226.  See,  also.  Evidence, 
5  C.  L.   1301. 

16.  17.  Masonic  Life  Ass'n  of  Western 
New  Tork  v.  Pollard's  Guardian  [Ky.]  89 
S.   W.    219. 
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The  burden  has  been  held  to  be  on  plaintiff  to  show  the  performance  of  con- 
ditions precedent,^"  waiver/"  that  the  breach  of  conditions  did  not  contribute  to 
the  loss/^  that  the  naanner  of  the  insured's  death  was  within  the  terms  of  the 
policy,^^  and  to  negative  exceptions. ^^  The  burden  is  on  the  insurer  to  show  breaches 
of  warranty/*  fraud  and  false  swearing/'  negligence  in  failing  to  use  all  reason- 
able means  to  save  the  property/"  that  the  loss  comes  within  a  proviso  on  which 
it  relies/^  and  to  show,  in  case  of  a  total  loss,  that  the  change  of  the  insured's 
title  from  an  estate  in  fee  to  a  life  estate  reduced  his  interest  to  an  amoimt  below 
the  face  of  the  policy.^*     The  execution  of  the  policy  must  be  proved.^® 

Evidence.^" — The  usual  rules  of  evidence  appl]',''-  including  those  as  to  the 


18.  Where  It  was  proved  that  Insured 
committed  suicide  while  sane,  and  there  was 

no  conflict  in  the  evidence,  held  error  to 
give  peremptory  instruction  for  the  defend- 
dant.  Masonic  Life  Ass'n  v.  Pollard's 
Guardian   [Ky.]   89  S.  W.  219. 

19.  Must  aver  and  prove  performance  of 
conditions  precedent,  or  an  offer  to  perform 
rejected  by  defendant,  or  his  readiness  to 
perform  until  defendant  discharged  him 
from  so  doing:,  or  prevented  'him  from  per- 
forn:iing'.  As  to  notice  of  accident,  Johnson 
V.  Maryland  Casualty  Co.  [N.  H.]  60  A.  1009. 
Compliance  with  a  condition  that  he  submit 
to  an  examination  under  oath  concerning 
the  loss.  Mahoney  v.  Scottish  Union  & 
National  Ins.  Co.,   3  Ohio  N.  P.    (N.  S.)   246. 

20.  Of  conditions  requiring  notice  of 
other  insurance  and  indorsement  of  permit 
therefor  o-n  policy.  Monk  v.  Penn  Tp.  Mut. 
Fire  Ins.  Ass'n,  27  Pa.  Super.  Ct.  449. 

21.  Under  Iowa  Code,  §  1743,  providing- 
that  no  stipulation  avoiding  the  policy  be- 
fore loss  shall  prevent  recovery  if  the  plain- 
tiff shows  that  his  failure  to  observe  it  did 
not  contribute  to  the  loss.  Krell  v.  Chicka- 
saw Farmers'  Mut.  Fire  Ins.  Co.  [Iowa] 
104  N.  "W.   364. 

22.  Accident  insurance.  Continental  Casu- 
alty Ins.  Co.  V.  Lloyd  [Ind.]  73  N.  B.  824. 
Under  an  accident  policy  whereby  company 
agreed  to  pay  a  certain  sum  if  the  insured's 
injuries  "should  solely  and  independently 
of  all  other  causes  necessarily  result  in  his 
death,"  the  beneficiary  has  the  burden  of 
proving  not  only  that  the  injuries  received 
by  the  insured  were  suiBcient  to  cause  hiS' 
death,  but  also  that  they  did  in  fact  do  so, 
independently  of  any  other  concurring  cause. 
This  is  true  whether  disease  pre-existed 
the  accident  or  supervened  between  the  in- 
juries and  the  insured's  death.  Continental 
Casualty  Co.  v.  Peltier   [Va.]   51  S.  B.  209. 

23.  Cassidy  v.  Royal  Exch.  Assur.,  99 
Me.   399,    59   A.    549. 

24.  liife  Insurance:  Is  an  afljrmatlve  de- 
fense which  defendant  is  bound  to  establish. 
Valentini  v.  Metropolitan  Life  Ins.  Co.,  94 
N.  T.  S.  758;  Carmichael  v.  John  Hancock 
Mut.  Life  Ins.  Co.,  95  N.  T.  S.  587.  As  to  in- 
sured's age.  Collins  v.  German-American 
Mut.    Life   Ass'n    [Mo.    App.]    86    S.    "W.    891. 

To  show  by  a  preponderance  of  the  evidence 
that  the  assured  made  false  and  fraudulent 
answers  to  questions  propounded  In  the  ap- 
plication. Logan  v.  Provident  Sav.  Life  As- 
sur. Soc.  [W.  Va.]  50  S.  B.  529.  In  action 
on  life  policy  which  makes  application  a 
part  of  it  where  declaration  Is  flled  under 
Code  1899,  c.  125,  §  61,  and  defendant  files 
statement  of  defense   under  Id.   §   64,   alleg- 


ing fraudulent  answers  to  questions  in  the 
application,  to  which  plaintiff  replies  gen- 
erally, the  burden  is  on  defendant  to  prove 
its  allegations  by  a  preponderance  of  the 
evidence.  Id.  Not  a  condition  precedent 
to  recovery  that  plaintiff  should  prove  such 
answers   to   be   true.     Id. 

Fire  Insurance;  The  burden  of  showing 
forfeiture  is  on  the  defendant.  For  breach 
of  iron-safe  clause-,  and  procuring  other 
insurance.  Madden  &  Co.  v.  Phoenix  Ins. 
Co.,  70  S.  C.  295,  49  S.  B.  855.  Where  there 
is  some  evidence  tending  to  show  compli- 
ance or  waiver,  it  is  error  to  direct  verdict 
for    defendant.     Id. 

25.  Must  prove  willful  fraud  and  false 
swearing  in  proofs  of  loss  by  clear  and 
satisfactory    evidence.     Newton    v.    Theresa 

Village  Mut.  Fire  "is.  Co.  [Wis.]  104  N.  W. 
107. 

26.  Where  policy  provides  that  insurer 
shall  not  be  liable  for  loss  caused  thereby. 
German-American  Ins.  Co.  v.  Brown  [Ark.] 
87   S.  W.   135. 

27.  If  defen'dant  relies  on  a  proviso  to 
avoid  liability  the  burden  is  on  him  to  plead 
it  and  to  prove  that  the  loss  came  within  it 
(Cassidy  v.  Royal  Bxch.  Assur.,  99  Me.  399, 
59  A.  549),  and  the  same  is  true  of  a  clause 
which  operates  as  a  partial  defeasance  or 
excuse  (Id).  Has  burden  of  showing  that 
loss  came  within  proviso  that  apportionment 
clause  should  be  inoperative  when  lumber 
piles  covered  by  policy  were  less  than  100 
feet  apart.  Id.  The  burden  being  upon 
defendant  to  establish  the  facts  upon 
which  an  apportionment  clause,  by  way  of 
a  proviso,  would  attach,  held,  that  he  was 
bound  to  do  so  before  the  referees  to  whom 
the  loss  was  submitted  to  arbitration  on 
failure  of  the  parties  to  agree,  and  having 
failed  to  do  so  it  was  estopped  to  require 
plaintiff  to  submit  to  another  arbitration  to 
obtain  them,  or  to  claim  that  question  was 
still  open.     Id. 

28.  Where  the  Insured's  interest  is  chang- 
ed and  the  insurer  nevertheless  continues 
the  insurance.  Aside  from  the  provisions 
of  Ky.  St.  1903,  §  700,  making  companies 
liable  for  the  face  of  the  policy  in  case  of 
total  loss.  Continental  Ins.  Co.  v.  Thomason, 
27   Ky.    L.    R.    158,    84   S.   W.   B46. 

29.  Evidence  held  to  fully  prove  the  Is- 
suance of  the  policy  by  the  defendant,  and 
hence  the  making  of  the  policy  was  suffi- 
ciently proved.  Staats  v.  Georgia  Home  Ins. 
Co.    [W.   Va.]    BO    S.    E.    815. 

30.  See  4  C.  L.  227.  See,  also,  Evidence, 
5   C.   L.   1301. 

31.  See,     also.     Evidence,     5    C.    I*     1301. 
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Where  plaintiffs  testify  that  adjuster  had 
told  them  that  they  need  not  put  in  proofs 
ol  loss,  adjustfr  should  be  allowed  to  deny 
such  conversation.  Emanuel  v.  Maryland 
Casualty  Co.,    94  N.   Y.  S.   36. 

Accident  In^iurauoe:  In  suit  on  policy  pro- 
viding for  payment  of  premiums  by  orders 
on  insured's  employer,  evidence  of  the  em- 
ployer that  an  order  was  not  paid  because 
the  sum  to  the  credit  of  the  insured  was 
less  than  the  amount  of  the  premium  and 
the  insurer  would  not  accept  partial  pay- 
ments, held  admissible.  Hagins  v.  Aetna 
Life  Ins.  Co.   [S.  C]   51  S.  E.  683. 

Fire  Insurance.  Id^vidence  held  adminsl- 
ble:  Wife  being  competent  witness  under  Code 
T>.  C.  §  1068,  her  testimony  that  purchase 
money  of  land  conveyed  to  her  and  her  hus- 
band jointly  was  furnished  by  him  alone, 
and  that  he  had  the  sole  beneficial  owner- 
ship. Mallery  v.  Frye,  21  App.  D.  C.  105. 
Evidence  as  to  former  policy  in  which  there 
was  a  recognition  of  the  existence  of  a  chat- 
tel mortgage  relied  on  to  avoid  the  policy 
in  suit,  where  there  was  some  evidence  to 
the  effect  that  the  latter  policy  was  a  re- 
newal of  the  former  one  and  was  issued 
by  the  same  agent.  Fire  Ass'n  v.  Teagley, 
34  Ind.  App.  387,  72  N.  B.  1035.  That  when 
witness  opened  door  of  warehouse  smoke 
came  out.  Sun  Ins.  Office  v.  Western  Wool- 
en Mill  Co.  [Kan.]  82  P.  513.  Where  de- 
fense-was that  plaintiff's  president  set  Are, 
and  defendant  introduced  evidence  as  to 
plaintiff's  financial  condition,  evidence  offer- 
ed by  plaintiff  as  to  the  value  of  its  assets 
a  t  the  time  of  the  Are,  to  rebut  the  pre- 
sumption of  fraud.  Palatine  Ins.  Co.  v. 
Santa  Pe  Mercantile  Co.  [N.  M.]  82  P.  363. 
Where  defendant  alleges  false  statements  in 
the  application  as  to  the  .  date  of  the  in- 
ventory, plaintiff  may  show  that  such  state- 
ments were  the  result  of  a  mistake,  both 
for  the  purpose  of  showing  his  good  faith 
and  that  defendant  had  notice  of  the  true 
facts  before  issuing  the  policy.  Madden  & 
Co.  V.  Phoenix  Ins.  Co.,  70  S.  C.  295,  49  S. 
B.    855. 

Evidence  held  inadniissible :  Copy  of  ex 
parte  affidavit  attached  to  copy  of  proofs. 
American  Ins.  Co.  v.  Walston,  111  111.  App. 
133.  Question  as  to  the  time  the  agent 
knew  what  the  premium  was  held  imma- 
terial and  properly  excluded,  he  having  pre- 
viously testified  that  he  had  offered  the  poli- 
cy for  a  certain  premium.  Wheaton  v.  Liver- 
pool &  L.  &  G.  Ins.  Co.  [S.  D.]  104  N.  W.   850. 

Harmless  error:  Though  no  issue  as  to 
waiver  was  tendered  by  the  pleadings,  held 
not  reversible  error  to  admit  evidence  of 
Insured's  attorney  that  both  he  and  the  in- 
fiured  had  demanded  the  amount  oC  the 
policy,  and  that  the  .idjuster  had  denied  all 
liability.  Fire  Ass'n  v.  Yeagley,  34  Ind.  App. 
387,  72  N.  B.  1035.  Admission  by  plaintiff 
that  no  attempt  was  made  to  remove  goods 
when  thej-  could  have  been  removed  held  to 
render  harmless  exclusion  of  evidence  as  to 
feasibility  of  removing  them  before  fire 
reached  them.  Palatine  Ins.  Co.  v.  Santa 
Fe  Mercantile  Co.    [N.   M.]    82  P.    363. 

Life  Insurance.  Evidence  held  admissi- 
ble; In  action  against  company  for  fraud  of 
agent  in  collecting,  through  fraudulent  rep- 


resentations a  premium  not  due,  evidence  as 
to  agent's  commission  on  first  premium. 
New  England  Mut.  Life  Ins.  Co.  v.  Swain 
[Md.]  60  A.  469.  Where  the  insurer  claimed 
a  breach  of  warranty  that  insured  was  not 
connected  with  the  liquor  business,  evidence 
that  he  received  no  compensation  for  an 
occasional  service  rendered  to  a  saloonkeep- 
er was  material,  as  tending  to  show  his 
relation  to  the  business.  Collins  v.  Metro- 
politan Life  Ins.  Co.  [Mont.]  80  P.  609.  On 
the  issue  as  to  whether  insured  was  suffer- 
ing from  disease  and  needed  medical  atten- 
tion when  it  was  claimed  a  physician  at- 
tended him,  evidence  as  to  whether  he  at- 
tended his  business  regularly.  Valentinl  v. 
Metropolitan  Life  Ins.  Co.,  94  N.  T.  S.  758. 
Evidence  held  Inadmlsislble :  Plaintiff  hav- 
ing testified  that  he  had  ceased  to  pay  his 
assessments  because  "he  saw  he  could  not 
keep  up,"  held  that  his-  motives  and  the 
method  of  reasoning  by  which  he  arrived 
at  his  conclusion  to  abandon  his  policy 
were  irrelevant.  Green  v.  Hartford  Life 
Ins.  Co.  [N.  C]  51  S.  B.  887.  So  also  was 
question  whether  he  subsequently  took  out 
other  insurance  In  lieu  of  that  abandbned. 
Id.  Where  plaintiff  contended  that  receipt 
for  part  of  first  premium  created  a  binding 
contract  held  error  to  admit  a  different 
form  of  binding  receipt  and  to  permit  wit- 
ness to  explain  it,  it  not  being  shown  that 
the  assured  or  tlie  plaintiff  knew  of  the 
existence  of  such  receipt.  Admission  held 
harmless.  Bowen  v.  Mutual  Life  Ins.  Co. 
[S.  D.]  104  N.  W.  1040.  Questions  as  to 
whether  insured  w^ould  have  paid  premium 
on  day  it  was  demanded  had  she  been  told 
that  policy  would  otherwise  be  forfeited, 
and  whether  it  was  not  agent's  duty  to 
collect  premiums  at  insured's  residence  after 
the  time  for  payment  had  been  extended, 
held  incompetent  as  calling  for  conclu- 
sions. Metropolitan  Life  Ins.  Co.  v.  Hall 
[Va.]    52   S.   E.    345. 

32.  Expert  evidence  held  inadmissible.  Fire 
insurance:  Where  sole  question  was  wheth- 
er spontaneous  combustion  occurred  held 
not  error  to  refuse  to  admit  expert  evidence 
as  to  meaning  of  "fire,"  ■"ignition  point," 
"ignition,"  etc.,  since  characteristics  of  fire 
are  matters  of  common  knowledge.  Sun 
Ins.  Office  V.  Western  Woolen  Mill  Co. 
[Kan.]  82  P.  513.  Held  not  prejudicial  to 
exclude  scientific  description  of  character- 
istics of  "wool  in  the  grease"  for  same 
reason.  Id.  As  the  meaning  of  the  term 
"pro  rata"  in  contracts  of  reinsurance  has 
been  settled  by  construction  of  the  courts, 
testimony  of  experts  as  to  the  use  of  the 
term  by  underwriters.  Home  Ins.  Co.  V. 
Continental  Ins.  Co.,  180  N.  T.  389,  73  N.  E. 
65.  To  show  that  the  erection  of  a  building 
near  the  insured  premises  increased  the 
risk.  Prudential  Fire  Ins.  Co.  v.  Alley  [Va.] 
51   S.   E.   812. 

33.  Evidence  Held  Admissible.  Fire  in- 
surance: Evidence  of  witnesses  as  to  the 
value  of  the  goods  destroyed  based  on  what 
thay  saw  In  the  building,  on  the  issue  of 
fraud  in  procuring  the  policy  and  false 
swearing  after  loss.  Prudential  Fire  Ins. 
Co.  V.  Alley  [Va.]  51  S.  E.  812.  Evidence  of 
the    cost   price    of   articles   and    opinions    as 
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to    thp   value   thereof.     Glaser   v.   Home   Ins. 
Co.,    93   N.   Y.    S.    524. 

Life  Insurance;  The  testimony  of  non- 
medical friends,  to  show  that,  at  the  date 
of  the  policy,  the  appearance  of  the  insured 
was  that  of  a  man  in  sound  health,  where 
one  of  the  issues  is  whether  he  had  heart 
disease,  from  "which  he  died,  before  the  poli- 
cy was  issued,  though  insurer  expressly 
waives  defense  of  unsoundness  of  healtli 
when  policy  ils  issued,  and  medical  testi- 
mony is  to  the  effect  that  insured  may  have 
such  disease  and  yet  appear  to  be  in  sound 
health.  Rondinella  v.  Metropolitan  Life  Ins. 
Co.,    24    Pa.    Super.    Ct.    293. 

34.  Wool  merchants  and  manufacturers, 
who  have  had  years  of  experience,  held  com- 
petent to  give  opinions  as  to  the  effect  of 
water  on  a  large  mass  of  wool  and  the 
probability  of  spontaneous  combustion  in 
it.  Sun  Ins.  Office  v.  "Western  Woolen  Mill 
Co.  [Kan.]  82  P.  513.  One  having  sufficient 
knowledge  thereof  to  speak  with  intelli- 
gence (Tucker  v.  Colonial  Fire  Ins.  Co. 
[W.  V.a.i  51  S.  E.  86),  as  a  salesman  who  has 
had  experience  in  merchandising  and  has 
Inspected  a  stock  of  goods,  may  testify  as 
to  value  (Madden  &  Co.  v.  Phoenix  Ins. 
Co.,  70  S.  C.  295,  49  S.  E.   855). 

35.  Court  will  take  judicial  notice  of 
recognized  scientific  facts  and  principles  as 
to  spontaneous  combustion,  and  as  to 
amount  of  heat  which  can  be  produced  with- 
out fire.  Sun  Ins.  Office  v.  Western  Woolen 
Mill    Co.    [Kan.]    82   P.    513. 

3G.  Secondary  evidence  of  contents  of  de- 
fendant's notice  offering  reward  for  appre- 
hension of  persons  setting  fire  held  inad- 
missible where  nothing  was  ofCered  to  show 
why  original  could  not  be  produced.  Pala- 
tine Ins.  Co.  v.  Santa  Fe  Mercantile  Co.  [N. 
M.]    82    P.    363. 

37.  Held  hearsay:  Receipts  given  by  in- 
sured to  insurer  for  amount  of  loss,  in  ac- 
tion by  insurer  against  its  agent  for  failure 
to  reduce  binder  obligation  as  directed. 
British  American  Ins.  Co.  V.  Wilson,  77 
Conn.  559,  60  A.  293.  Question  as  to  wheth- 
er matters  which  witness  had  told  detective 
In  regard  to  Are  were  common  talk  about 
town  held  irrelevant  and  hearsay.  Palatine 
Ins.  Co.  V.  Santa  Pe  Mercantile  Co.  [N.  M.] 
82  P.  363. 

38.  Baptismal  church  registers  kept  by 
parish  priest  in  Ireland  according  to  his  or- 
dinary course  of  business  and  proved  to  be 
admissible  as  evidence  of  pedigree  in  the 
courts  of  that  country  are  admissible  as 
evidence  of  pedigree  and  the  facts  therein 
stated  for  the  purpose  of  showing  a  breach 
of  warranty  as  to  insured's  age,  though  no 
statute  requires  the  keeping  of  such  records. 
Collins  V.  German-American  Mut.  Life  Ass'n 
[Mo.  App.]  86  S.  W.  891.  Though  evidence  of 
baptism  is  not  evidence  of  birth,  court  will 
take  judicial  notice  that  insured  was  born 
on  some  date  prior  to  the  date  of  baptism. 
Id.  Where  it  is  shown  that  register  had 
been  kept  from  time  immemorial  by  the 
clergymen  of  the  parish,  that  it  was  their 
duty  to  keep  it,  and  that  the  person  pur- 
porting to  make  the  entries  was  clergyman 
of    the    parish    when    the    entry    was    made, 


and  has  since  died,  it  will  be  presumed  that 
he  made  it  without  proof  of  his  handwrit- 
ing. Id.  Evidence  held  sufficient  to  identify 
person  baptised  as  the  insured.  Id.  Evi- 
dence of  declaration  by  persons  since  de- 
ceased, as  to  the  age  of  a  member  of  a 
family,  is  admissible.  Travelers'  Ins.  Co.  v. 
Henderson  Cotton  Mills,  27  Ky.  L.  R.  653,  85 
S.  W.  1090. 

39.  Inventories  in  the  nature  of  memo- 
randa made  by  the  insured's  foreman  the 
day  after  the  Are  are  admissible  for  the  pur- 
pose of  strengthening  his  recollection  as  to 
the  amount  and  value  of  the  lumber  de- 
stroyed. Greenwich  Ins.  Co.  v.  State  [Ark.] 
84  S.  W.  1025. 

40.  Fire  Insurance.  E]Tfdence  held  ad- 
missible; Where  defense  is  violation  of  sole 
0"wnership  clause,  admissions  of  one  of  plain- 
tiff's officers  that  plaintiff  was  a  lessee,  and 
the  lease  under  which  fixtures  destroyed 
became  the  property  of  the  lessor.  Prus- 
sian Nat.  Ins.  Co.  v.  Empire  Catering  Co.,  113 
111.  App.  67.  Declarations  of  plaintiff's  ad- 
juster, made  while  engaged  in  plaintiff's 
business,  in  regard  to  lease.  Id.  Declara- 
tions of  solicitor  of  insurance  working  for, 
and  under  authority  qf,  an  agency  which 
was  an  agent  of  the  insurer,  he  being  an 
agent  of  the  insurer.  Prudential  Fire  Ins. 
Co.  v.  Alley  [Va.]  51  S.  E.  812.  Declarations 
of  the  agent  of  the  company  through  whom 
the  policy  "was  issued.  Id.  Declarations  of 
agent,  made  while  he  still  had  possession  of 
the  policy,  as  to  "why  it  had  not  been  de- 
livered. Part  of  the  res  gestae.  Wheaton  v. 
Liverpool  &  London  &  Globe  Ins.  Co.  [S.  D.] 
104    N.    W.    850. 

Evidence  held  inadmissible:  -Where  firm 
which  was  agent  for  both  insurance  com- 
pany and  building  and  loan  association,  to 
"Whom  policy  was  made  payable  as  its  in- 
terest might  appear,  paid  a  premium  for 
the  loan  association,  the  receipt  given  by 
such  firm  on  repayment  to  it  of  the  amount 
advanced  for  such  premium  and  other  pre- 
miums, held  not  admissible  as  agains.t  the 
company  in  a  suit  on  the  policy,  it  not  hav- 
ing been  given  by  them  as  tlie  company's 
agents.  Foreman  v.  German  Alliance  Ins. 
Ass'n  [Va.]  52  S.  E.  337. 

Life  Insurance:  Where  liability  Is  de- 
nied on  the  ground  that  the  policy  lapsed  for 
nonpayment  of  premiums,  evidence  of  a  wit- 
ness that  he  was  told  by  a  person  in  in- 
surer's office  that  the  last  payment  of  pre- 
mium was  on  a  certain  date  is  incompetent 
in  the  absence  of  proof  that  such  person  was 
an  officer  authorized  to  make  an  admission 
binding  on  the  company.  Spencer  v.  Travel- 
ers' Ins.  Co.  [Mo.  App.]  86  S.  W.  899.  Evi- 
dence that  such  person  stated  the  date  from 
^  book  is  inadmissible  in  the  absence  of 
evidence  accounting  for  the  nonproduction 
of  the  book,  which  is  the  best  evidence.     Id. 

41.  Accident  Insurance:  Declarations  of 
the  insured  made  to  his  wife  and  brother- 
in-law  before  his  death,  tending  to  show 
that  he  was  then  suffering  severe  bodily 
pain  and  that  he  had  sustained  an  accidental 
strain  (Patterson  v.  Ocean  Aoc.  &  G.  Cor- 
poration, 25  App.  D.  C.  46),  and  statements 
made  by  him  to  the  attending  physician  on 
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interested  parties/^  The  admission  of  evidence  as  to  collateral  matters  is  largely 
discretionary.*^  Parol  evidence  is  inadmissible  to  contradict  or  vary  the  terms  of 
the  contract/*  but  is  admissible  to  show  that  the  word  "addition"  has  reference  to 
an  addition  to  be  built  and  not  one  already  in  existence/^  and  to  explain  ambigu- 
ous terms.*"  In  order  that  evidence  of  previous  incendiarism  by  plaintiif  may  be 
admissible  some  real  connection  between  such  previous  crimes  and  the  alleged 
incendiarism  alleged  by  way  of  defense  to  the  policy  in  suit  must  appear  beyond 
the  allegation  that  they  have  both  sprung  from  the  same  vicious  disposition.*^ 

Evidence  of  the  insured's  physical  condition  immediately  before  and  immedi- 
ately after  the  time  in  question  is  admissible  on  the  issue  of  his  condition  at  the 
time  he  made  and  signed  the  application^  and  his  own  knowledge  of  the  same.** 

The  acts  of  the  parties  after  the  loss  are  competent  evidence  as  bearing  on  their 
understanding  as  to  the  existence  of  the  contract.** 

Evidence  is  admissible  to  show  the  true  consideration  for  the  policy  and  that 
it  was  not  paid.''" 


the  day  after  the  alleg-ed  accident  tending 
to  shOTV  his  bodily  pain,  the  particular  loca- 
tion of  the  same,  and  the  symptoms  of  his 
malady,  are  admissible  as  part  of  the  res 
gestae  (Id.),  but  not  a  statement  made  to  the 
physician  that  he  had  received  a  strain  on 
the  day  before,  to  which  he  attributed  his 
condition  (Id.).  To(V  long  after  the  occur- 
rence.    Id. 

Life  insurance:  In  an  action  by  an  exec- 
utor evidence  of  declarations  of  deceased  as 
to  the  condition  of  her  health  "when  the  ap- 
plication was  made  are  admissible  against 
the  executor.  Finn  v.  Prudential  Ins.  Co., 
98    App.    Div.    B8S,    90    N.    T.    S.    697. 

42.  In  an  action  by  a  mortgagee  to  whom 
the  policy  is  payable  as  his  interest  may  ap- 
pear, admissions  by  the  mortgagor  who  is 
made  a  party  defendant  are  not  binding  on 
the  insurer.  Admissions  that  plaintiff  is  en- 
titled to  recover  full  amount  of  policy  cover- 
ing both  building  and  personalty,  where  he 
has  no  lien  on  latter.  Herzog  v.  Palatine 
Ins.   Co.,   36  Wash.   611,   79  P.   287. 

43.  Court  held  not  to  have  abused  its  dis- 
cretion in  excluding  evidence  that  insured 
had  scattered  oil  on  walls  of  house  situated 
60  feet  from  the  burned  barn,  it  being  a  col- 
lateral matter.  Schornak  v.  St.  Paul  F.  & 
M.  Ins.  Co.   [Minn.]  104  N.  W.  1087. 

44.  For  purpose  of  showing  that  blajiket 
lire  policy  was  only  intended  to  cover  grain 
in  the  granary  and  barn  destroyed,  that 
there  was  no  danger  of  destruction  of 
wagons  or  implements  not  in  such  barn  or 
granary,  and  that  when  policy  was  taken 
out  the  secretary  of  the  company  only  ex- 
amined grain  and  Implements  contained 
therein.  Johnston  v.  Phelps  County  Farm- 
ers' Mut.  Ins.  Co.  [Neb.]  102  N.  W.  72.  Inad- 
missible under  Rev.  Civ.  Code,  §  1239,  to 
contradict  the  terms  of  a  written  statement, 
added  to  application  by  the  agent,  that  he 
had  Issued  a  binding  receipt  so  as  to  show 
It  not  to  be.  In  fact,  a  binding  receipt. 
Bowen  v.  Mutual  Life  Ins.  Co.  [S.  D.]  104  N. 
"W.  1040.  Where  property  Is  insured  while 
In  a  building  described,  and  It  Is  shown  that 
such  a  building  existed  but  that  the  prop- 
erty when  destroyed  was  in  another  build- 
ing, it  cannot  be  shown  by  parol  that  the  In- 
tention   was    to    Insure    the    property   while 


in  the  latter  building.  Aetna  Ins.  Co.  v. 
Brannon  [Tex.]  14  Tex.  Ct.  Eep.  208,  89  S. 
W.   1057. 

45.  Where  policy  covered  building  "and 
addition,"  evidence  of  the  value  of  the 
building  after  an  addition  had  been  built 
to  it.  Prudential  Fire  Ins.  Co.  v.  Alley 
[Va.]    51   S.  E.   812. 

46.  Where  a  policy  expired  at  "noon"  to 
show  that  by  a  well  known  custom  of  the  place 
of  the  contract,  the  word  was  used  with  ref- 
erence to  standard  instead  of  sun  time. 
Rochester  German  Ins.  Co.  v.  Peaslee-Gaul- 
bert  Co.,   27   Ky.   L.    R.    1155,    87   S.   W.    1115. 

47.  Where  the  defense  was  that  plaintiff 
caused  the  fire,  evidence  of  statements  of 
the  president  and  manager  of  plaintiff  cor- 
poration to  his  partner  2%  years  before,  as 
to  their  insolvent  condition  and  the  advisa- 
bility of  procuring  more  insurance,  and  that 
plaintiff  thereafter  bought  his  partner's  in- 
terest, and  that  the  goods  were  then  de- 
stroyed by  fire  1%  years  before  the  Are  giv- 
ing rise  to  the  action,  held  Irrelevant.  Pala- 
tine Ins.  Co.  V.  Santa  Fe  Mercantile  Co.  [N. 
M.]  82  P.  363.  Evidence  merely  showing 
that  other  fires  had  occurred  held  inadmis- 
sible. Colonial  Mut.  Fire  Ins.  Co.  v.  El- 
linger,    112    111.    App.    302. 

4S.  Declarations  of  the  insured  that  he 
was  suffering  from  effects  of  a  surgical 
operation  made  after  the  issuance  of  the 
policy  in  explanation  of  his  appearance, 
walk,  and  smell  of  drugs  about  his  per- 
son, and  in  connection  with  the  manifestly 
impaired  condition  of  his  health,  held  admis- 
sible as  tending  to  show  his  kno'wledge  of 
his  physical  condition  at  time  of  making  the 
alleged  Salse  and  fraudulent  statements. 
Haughton  v.  Aetna  Life  Ins.  Co.  [Ind.]  73  N. 
E.    592. 

49.  Fast  that  after  accident  agent  did  not 
repudiate  liability,  and  company  sent  ad- 
juster. Bradley  v.  Standard  Life  &  Ace.  Ins. 
Co.,  46  Misc.  41,  93  N.  Y.  S.  245. 

50.  St.  1903,  §§  470,  472.  Continental  Cas- 
ualty Co.  V.  Jasper  [Ky.]  88  S.  W.  1078.  But 
under  St.  1903,  §§  656,  679,  if  any  part  of  the 
consideration  is  a  statement  of  the  insured 
made  in  a  written  application.  It  must  be 
stated  in  the  policy,  or  a  copy  thereof  must 
be  Indorsed  thereon.     Id. 
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Where  the  policy  undertakes  to  pay  the  value  of  the  property  at  the  time  and 
place  of  the  loss,  evidence  of  its  value  at  some  other  place  and  time  is  incompetent, 
unless  it  is  also  shown  that  its  value  at  both  times  and  places  was  practically  the 
same,  or  unless  the  difference,  if  any,  is  pointed  out."^  The  actual  value  cannot  be 
shown  in  place  of  the  market  value  unless  a  foundation  for  such  a  showing  is 
made.^^  If  the  statements  of  value  are  not  within  the  personal  knowledge  of  the 
party  making  the  proofs,  he  may  show  his  means  of  information  upon  which  they 
were  based.*^^ 

In  an  action  on  the  policy  an  arbitration  agreement  not  in  accordance  with  its 
provisions  is  inadmissible.^* 

Preliminary  proofs  of  death  are 'merely  evidence  that  the  insured  has  com- 
plied with  the  requirement  of  the  policy.^^  Statements  therein  will  be  taken 
against  the  claimant  as  admissions  against  interest,  but  he  may  show  that  they  are 
without  foundation  and  were  inadvertently  made."*  Statements  of  a  physician 
in  the  proofs  as  to  prior  illnesses  of  the  insured  may  be  contradicted  by  proof  of 
his  subsequent  declarations  and  admissions  inconsistent  therewith.'^  Where  the 
claimant's  affidavit  to  the  proofs  is  to  the  best  of  his  knowledge  and  belief,  he  is  not 
thereby  precluding  from  showing  that  his  statements  therein  were  based  exclusively 
on  information  coming  from  what  he  had  a  right  to  suppose  was  a  reliable  source, 
and  that  they  are  not  true."*  A  supplemental  statement  made  by  a  physician  in 
compliance  with  the  company's  requirement  of  more  complete  proofs  is  part  of 
the  proofs  of  death."'  Under  a  policy  providing  that  statements  in  the  proofs  shall 
be  evidence  of  the  facts  therein  stated  in  behalf  of,  but  not  against  the  company, 
it  is  error  to  withdraw  a  physician's  statement  contained  therein  from  the  jury, 
though  plaintiff  has  introduced  evidence  to  impeach  it."^ 

Proofs  of  loss  under  a  fire  policy  are  not  evidence  of  the  amount  of  loss  and 
are  admissible  only  to  show  compliance  with  the  requirement  of  proof  of  loss."^ 

Questions  for  the  jwy.^^ — Whether  there  has  been  a  breach  of  warranty,"^ 


51.  Evidence  of  va-lue  at  time  of  inven- 
tory taken  at  another  place  before  the  fire 
and  other  evidence  of  its  value  at  such  place 
held  inadmissible.  Lundvick  v.  'Westohester 
Fire  Ins.   Co.    [Iowa]    104  N.  W.  429. 

5S.  Lundvick  v.  Westchester  Fire  Ins.  Co 
[Iowa]    104   N.   W.    429. 

53.  "Where  goods  were  purchased  by 
plaintiff's  partner,  since  deceased,  and  plain 
tiff  had  not  seen  them  and  had  no  other 
knowledge  of  their  value,  letters  and  tele- 
grams sent  by  deceased,  from  town  to  which 
he  went  to  buy  the  goods,  to  plaintiff,  held 
admissible.  German  American  Ins.  Co.  v. 
Brown    [Ark.]    87   S.  "W.   135. 

54.  Agreement  providing  for  arbitration 
between  insured  and  several  companies,  one- 
appraiser  to  be  the  joint  selection  of  all 
of  the  latter,  and  for  the  appraisal  of  the 
loss  on  a  few  specified  articles  only,  the 
estimating  of  the  cost  of  replacing  and  re- 
pairing the  same,  and  for  the  prorating  of 
the  loss  among  the  several  companies,  held 
not  in  accordance  with  the  policy.  Western 
Assur.    Co.    V.   Hall   Bros.    [Ala.]    38   So.    853. 

55.  Baldi  V.  Metropolitan  Life  Ins.  Co., 
24  Pa.  Super.  Ct.  275. 

56.  Do  not  estop  him  from  showing  the 
truth.  Baldt  v.  Metropolitan  Life  Ins.  Co.,  24 
Pa.  Super.  Ct.  275.  Proofs  furnished  by  the 
beneficiary  are  admissible  against  her. 
Haughton  v.  Aetna  Life  Ins.  Co.   [Ind.]   73  N. 


E.  592.  Had  right  to  explain  admissions 
therein   at  the   proper  time.     Id. 

57.  Baldl  V.  Metropolitan  Life  Ins.  Co.,  24 
Pa.    t=uper.    Ct.    275. 

5S.  Answers  to  questions  as  to  prior  ill- 
ness of  insured.  Baldl  v.  Metropolitan  Life 
Ins.  Co.,  24  Pa.  Super.  Ct.  275. 

59.  Baldi  v.  Metropolitan  Life  Ins.  Co.,  24 
Pa    Super.    Ct.    275. 

60.  Rondinella  v.  Metropolitan  Life  Ins. 
Co.,   24   Pa.  Super.  Ct.   293. 

CI.  Tucker  v.  Colonial  Fire  Ins.  Co.  [W. 
Va.]  51  S.  B.  86.  Not  admissible  to  prove 
the  facts  connected  with  the  loss,  or  the 
value  of  the  property  destroyed  or  injured. 
Instruction  erroneous.  Lundvick  v.  West- 
chester Fire   Ins.   Co.    [Iowa]    104   N.   W.    429. 

02.  See  4  C.  L.  230.  See,  also.  Questions 
of  Law  and  Fact,  4  C.  L.  1165. 

63.  Fire  Insurance:  Where  there  was  at 
least  some  evidence  of  a  compliance  with 
the  iron-safe  clause  as  to  the  keeping  of 
books,  the  keeping  of  the  books  and  inven- 
tory in  a  safe,  and  their  production  for  in- 
spection, question  of  compliance.  Direction 
of  verdict  for  defendant  held  error.  Madden 
&  Co.  V.  Phoenix  Ins.  Co.,  70  S.  C.  295,  49  S. 
E.  855.  Whether  there  was  a  breach  of  war- 
ranty by  use  of  feed  cooker  Instead  of  tank 
heater.  Krell  v.  Chickasaw  Mut.  Fire  Ins. 
Co.    [Iowa]    104    N.    W.    364. 

Ijife    Insurance:     Where    defendant    relied 
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the  materiality  of  an  answer  to  a  question  in  the  application,**  whether  a  paper 
produced  on  the  trial  is  the  application  which  plaintiff  signed/^'  whether  a  mis- 
representation or  warranty  is  made  with  actual  intent  to  deceive/"  whether  notice 
of  forfeiture  was  mailed  to  the  insured,"^  whether  insured  was  in  good  health 
when  the  policy  was  issued/^  the  cause  of  the  loss,°°  whether  there  was  a  change  of 
ownership  and  possession/"  whether  the  insured  was  totally  disabled  by  the  acci- 
dent/^ whether  there  has  been  an  increase  of  risk/^  what  is  the  proximate  cause 
of  an  injury  or  death/^  the  possibility  of  spontaneous  combustion  in  certain  sub- 
stances/* waiver/^  and  estoppel/"  the  authority  of  an  agent"  and  for  which  party  he 
aeted/^  whether  or' not  there  has  been  a  substantial  compliance  with  the  provisions 


on  breaches  of  warranties,  the  evidence  be- 
ing conflicting  and  leaving  inferences  and 
deductions  to  be  drawn  In  arriving  at  the 
ultimate  fact,  it  was  error  to  direct  a  ver- 
dict for  defendant,  although  the  weight  of 
evidence  was  with  it.  Haughton  v.  Aetna 
Life  Ins.  Co.  [Ind.]  74  N.  E.  613,  Id.  73  N.  B. 
B92.  Whether  insured  used  intoxicants. 
Pacific  Mut.  Life  Ins.  Co.  v.  Terry  [Tex.  Civ. 
App.]    84  S.  W.   656. 

64.  When  doubtful.  Baldi  v.  Metropolitan 
Life  Ins.  Co.,  24  Pa.  Super.  Ct.  275. 

85.  Walsh  V.  Metropolitan  Life  Ins.  Co., 
93  N.  T.  S.   445. 

66.  Representation  by  Insured  in  endow- 
ment policy  that  he  was  22  years  of  age 
■when  he  was  30.  Coughlin  v.  Metropolitan 
Life  Ins.  Co.  [Mass.]  76  N.  E.  192. 

67.  Howell  V.  John  Hancock  Mut.  Life 
Ins.    Co.,    95   N.    T.    S.    87. 

68.  Where  he  was  in  apparent  good  health 
when  the  Insurance  was  taken,  but  became 
111  the  next  month  with  cystic  disease  of  the 
kidneys,  whether  such  condition  could  have 
developed  within  the  time.  Barker  v.  Metro- 
politan Life  Ins.   Co.    [Mass.]    74  N.   B.   945. 

69.  Whether  caused  by  lightning  or  a 
windstorm.  Warmcastle  v.  Scottish  Union 
&  Nat.   Ins.   Co.,   210  Pa.    362,   59   A.   1105. 

70.  Where  the  insured  made  a  transfer 
to  his  son  of  the  property  covered  by  a 
Are  insurance  policy,  without  the  Insurer's 
consent,  but  both  father  and  son  testified 
that  there  was  no  change  of  ownership  or 
possession,  whether  the  presumption  of  de- 
livery and  transfer  created  by  the  recording 
of  the  deed  was  overcome  by  their  testi- 
mony. Rosensteln  v.  Traders'  Ins.  Co.,  102 
App.   Div.   147,    92   N.   T.   S.    326. 

71.  In  absence  of  conclusive  facts.  Wall 
V.  Continental  Casualty  Co.  [Mo.  App.]  86 
S.   W.    491. 

73.  Fire  Insurance!  By  the  erection  of 
an  asbestos  roof  over  lumber.  Greenwich 
Ins.  Co.  V.  State  [Ark.]  84  S.  W.  1025. 
Whether  there  -was  In  fact  any  change  In 
the  use  or  occupancy  contemplated  by  the 
application,  and.  If  so,  whether  such  change 
made  the  risk  more  hazardous.  Krell  v. 
Chickasaw  Farmers'  Mut.  Fire  Ins.  Co. 
[Iowa]  104  N.  W.  364.  By  presence  of  a 
small  quantity  of  rags  on  premises.  North 
British  Mercantile  Ins.  Co.  v.  Union  Stock- 
yards Co.,  27  Ky.  L.  R.  852,  87  S.  W.  285.  By 
the  erection  of  a  building;  near  a  storehouse. 
Prudential  Fire  Ins.  Co.  v.  Alley  [Va.]  51 
S.  B.   812. 

Accident  insurance  i     Whether  injured  foot 


and  finger  received  prior  to  the  application 
and  not  disclosed  therein  were  such  as  In- 
creased the  risk  and  were  within  the  con- 
templation of  the  parties.  Trenton  v.  North 
American  Ace.  Ins.  Co.  [Tex.  Civ.  App.]  13 
Tex.   Ct.  Rep.  781,   89   S.  W.   276. 

Ijlte  insurance:  W^hether  the  matter  mis- 
represented or  made  a  warranty  Increased 
the  risk  of  loss  so  as  to  avoid  the  policy  un- 
der the  statute.  Representation  of  Insured 
in  endowment  policy  that  he  was  22  years 
old  when  he  was  30  cannot  be  said  to  In- 
crease risk  as  matter  of  lawT  Coughlin  v. 
Metropolitan  Life  Ins.  Co.  [Mass.]  76  N.  E. 
192. 

73.  Patterson  v.  Ocean  Ace.  &  G.  Corp., 
25   App.   D.    C.    46. 

Accident  insurance:  Where  It  appears 
that  two  or  more  causes  contributed  to  the 
injury  and  there  Is  doubt  or  the  facts  are 
such  that  equally  prudent  persons  might 
differ  as  to  which  was  the  efficient,  dominant, 
proximate  cause  of  death.  Continental  Casu- 
alty Ins.  Co.  V.  Lloyd  [Ind.]    73  N.  B.  824. 

74.  Where  scientific  works  and  the  opin- 
ions of  experts  vary  widely.  Sun  Ins.  Of- 
fice V.  Western  Woolen  Mill  Co.  [Kan.]  82 
P.  513. 

75.  Of  proofs  of  loss.  Burgess  v.  Mer- 
cantile Town  Mut.  Ins.  Co.  [Mo.  App.]  89  S. 
W.  568.  Unless  the  evidence  Is  so  convinc- 
ing that  reasonable  men  could  not  differ  as 
to  the  result.  In  which  case  the  court  may 
declare  a  waiver  as  a  matter  of  law.  Id. 
Whether  proofs  of  loss  were  waived,  there 
being  evidence  tending  to  show  a  denial  of 
liability.  L.  T,  Madden  &  Co.  v.  Phoenix  Ins. 
Co.,  70  S.  C.  295,  49  S.  B.  855;  St.  Landry 
Wholesale  Mercantile  Co.  v.  Teutonia  Ins. 
Co.,   113  La.  1053,   37   So.  967. 

76.  Whether  defendant  had  estopped  Itself 
from  asserting  that  the  action  was  not  com- 
menced within  the  time  limited  by  the  poli- 
cy. Walsh  V.  Metropolitan  Life  Ins.  Co.,  93 
N.  T.  S.  445.  Whether  Insurer  has,  by  its 
conduct,  raised  Implied  agreement  to  accept 
premiums  after  they  become  due.  Kelly  v. 
Security  Mut.  Life  Ins.  Co.,  94  N.  T.  S.  601. 
In  any  event  its  submission  was  harmless 
where  bonds  previously  Issued  to  insured 
operated  as  payment  of  premiums  as  a  mat- 
ter  of  law.     Id. 

77.  Under  the  evidence  question  whether 
agent  had  authority  to  deny  liability  so  as 
to  waive  proofs.  Continental  Ins.  Co.  v. 
Parkes   [Ala.]    39  So.   204. 

78.  Whether  or  not  the  agent  acted  at  the 
instance  of  plaintiffs  in  obtaining'  insurance 
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as  to  proof  of  loss/'  whether  the  insurer  is  connected  with  a  tariff  association/" 
whether  an  appraiser  is  competent  and  disinterested/^  and  when  the  fraud  relied  on 
was  discovered/^  have  been  held  to  be  for  the  Jury  on  conflicting  evidence. 

The  construction  of  written  instruments  is  ordinarily  for  the  court.*'  Where 
an  answer  in  the  application  is  palpably  and  manifestly  material,  it  is  the  duty 
of  the  court  to  so  charge.^* 

Instructions.^^ — The  ordinary  rules  as  to  instructions  apply.^° "  Thus,  they 
should  be  confined  to  matters  in  issue/^  should  not  determine  questions  of  fact 
in  issue,'^  and  should  not  withdraw  from  the  jury  the  consideration  of  material 
evidence.*'    A  party  cannot  complain  of  the  submission  of  an  issue  suggested  or 


from  companies  neither  knew  anything 
about'.  Hartman  &  Daniels  v.  Hollowell,  126 
Iowa,  643,  102  N.  W.  524.  Whether  an  agent, 
in  collecting  a  premium  not  due,  was  agent 
of  the  company.  New  England  Mut.  Life 
Ins.  Co.  V.  Swain  [Md.]  60  A.  469.  Whether 
the  agents  who  issued  the  policy  were  treat- 
ed by  the  parties  as  the  agents  of  the  de- 
fendant in  adjusting  the  loss.  Frost  v. 
North  British  Mercantile  Ins.  Co.  [Vt.]  60  A. 
803. 

79.  North  British  &  Mercantile  Ins.  Co.  v. 
Edmundson   [Va.]   52   S.   E.  350. 

80.  So  as  to  make  provisions  as  to  no- 
tice and  proofs  void  under  the  statute.  Con- 
tinental Ins.  Co.  V.  Parkes  [Ala.]   39  So.  204. 

81.  National  Fire  Ins.  Co.  v.  O'Bryan 
[Ark.]    87    S.   W.    129. 

82.  Whether  plaintiff  sued  within  three 
years  from  the  time  he  discovered,  or  might 
with  reasonable  diligence  have  discovered, 
the  fraud  of  an  agent  in  collecting  a  pre- 
mium not  due.  New  England  Mut.  Life  Ins. 
Co.  V.  Swain   [Md.]    60  A.   469. 

88.  The  construction  of  a  written  appli- 
cation signed  by  the  applicant  and  a  re- 
ceipt for  a  part  payment  of  the  first  pre- 
mium signed  by  the  agent  and  accepted  in 
writing  by  the  applicant,  and  a  witness  can- 
not give  his  opinion  as  to  their  meaning. 
Held  error  to  allow  witness  to  testify  as  to 
whether  receipt  was  what  was  known  as  a 
binding  receipt,  but  harmless.  Bowen  v. 
Mutual  Life  Ins.  Co.   [S.   D.]    104  N.  W.   1040. 

84.  Answers  as  to  previous  illness  belong 
to  this  class.  Baldi  v.  Metropolitan  Life  Ins. 
Co.,    24   Pa.    Super.    Ct.    275. 

85.  See  4  C.  L.  231.  See,  also.  Instruc- 
tions,  6   C.  L.   43. 

86.  Instructions  Approved.  Fire  Insur- 
ance: As  to  fraud  and  misrepresenta- 
tions as  to  value  (German  American  Ins. 
Co.  V.  Brown  [Ark.]  87  S.  W.  135),  false 
swearing  as  to  value  (Id.),  that  Insured 
could  not  recover  if  he  set  the  Are  or  pro- 
cured others  to  do  so  (Id.),  and  as  to  the 
method  of  arriving  at  the  "cash  value"  of 
the  property  (Id.),  and  as  to  amount  of  re- 
covery and  apportionment  of  loss  (Id.).  As 
to  a  well-known  custom  or  usage  govern- 
ing in  determining  the  meaning  of  the  word 
"noon,"  to  fix  the  time  of  expiration  of  poli- 
cy. Rochester  German  Ins.  Co.  v.  Peaslee- 
Gaulbert  Co.,  27  Ky.  L.  K.  1155,  SI  S.  W. 
1115.  Instruction  held  to  have  placed  bur- 
den on  defendant  only  as  to  their  affirma- 
tive defense  that  plaintiff  set  the  fire  and 
not  objectionable  as  placing  burden  on  them 
on    the    whole    case.     Palatine    Ins.    Co.    v. 


Santa  Pe  Mercantile  Co.  [N.  M.]  82  P.  363. 
As  to  incendiary  fires  and  bias  of  witness. 
Kirkpatrick  v.  Allemannia  Fire  Ins.  Co.,  102 
App.  Div.  327,  92  N.  T.  S.  466.  Not  reversible 
error  for  the  judge  to  comment  on  the  fact 
that  plaintiff  had  not  called  as  a  witness  a 
physician  who  declared  in  the  proofs  of 
deatli  that  he  had  treated  deceased  for  an- 
gina pectoris  prior  to  the  date  of  the  poli- 
cy. Rondlnella  v.  Metropolitan  Life  Ins.  Co., 
24  Pa.  Super.  Ct.  293. 

Ijlfe  Insurance:  As  to  effect  of  breach  of 
warranty  that  insured  did  not  use  intoxi- 
cants. Franklin  Life  Ins.  Co.  v.  American 
Nat.    Bank    [Ark.]    84    S.    W.    789. 

Instructions  -Held  Properly'  Refused.  Fire 
Insurance:  That  wool  could  not  set  fire 
to  Itself.  Sun  Ins.  Office  v.  Western  Wool- 
en Min  Co.  [Kan.]  82  P.  513.  Defining 
fire,  in  view  of  instruction  that  there  must 
actually  have   been   tire.     Id. 

Instructions  Held  Frroneous.  Life  in- 
surance: As  to  notice  to  pay  premiums. 
Franklin  Life  Ins.  Co.  v.  Americah  Nat.  Bank 
[Ark.]  84  S.  W.  789.  As  to  the  liability  of 
a  company  for  the  fraudulent  action  of  its 
agent,  as  not  requiring  the  jury  to  deter- 
mine whether  the  agent  was  acting  within 
the  scope  of  his  employment.  New  England 
Mut.  Life  Ins.  Co.  v.  Swain    [Md.]   60  A.  469. 

87.  Fire  insurance:  Instruction  that  fail- 
ure to  exercise  reasonable  care  in  attempt- 
ing to  save  the  property  properly  refused  in 
the  absence  of  evidence  that  Insured  was  in 
fault  in  that  regard.  German  American  Ins. 
Co.  V.  Brown  [Ark.]  87  S.  W.  135.  Instruc- 
tions as  to  duty  to  keep  books  in  safe,  or 
other  safe  place,  held  abstract  where  it 
did  not  appear  that  there  was  any  such  agree- 
ment or  condition  in  the  policy.  Beavers  v. 
Security  Mut.  Ins.  Co.   [Ark.]  90  S.  W.  13. 

liife  insurance:  Where  insured  warrant- 
ed that  he  had  never  had  heart  disease,  and 
had  not  consulted  any  other  physician  than  one 
named,  but  another  physician  stated  in 
proofs  of  death  that  he  had  treated  him 
therefor  before  policy  was  issued,  held  er- 
ror for  court  to  tell  jury  that  as  deceased 
was  on  friendly  terms  with  the  physician 
the  latter  might  not  have  regarded  the  in- 
cident referred  to  in  the  application  as  a 
consultation,  there  being  no  evidence  to  sup- 
port it.  Rondlnella  v.  Metropolitan  Life  Ins. 
Co.,  24  Pa.  Super.  Ct.  293.  Question  of  waiv- 
er of  breaches  of  warranty  as  to  health  held  in 
the  case  and  to  have  been  properly  submit- 
ted. Security  Mut.  Life  Ins.  Co.  v.  Calvert 
[Tex.  Civ.  App.]   87  S.  W.  889. 
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STibmitted  by  his  own  requested  instructions,'"  nor  can  he  ordinarily  complain  of 
the  failure  to  give  instructions  for  which  he  does  hot  ask."^ 

(§  24)  D.  Verdict,  findings,  judgment,  costs  and  fees.^^ — The  verdict  should 
not,  of  course,  exceed  the  amount  of  the  loss  proven."^  In  a  suit  on  a  fire  policy 
covering,  in  different  amounts,  a  dwelling  house  and  the .  furniture  therein  located, 
a  verdict  for  plaintiff  need  not  specify  separately  the  amounts  allowed  for  loss  on 
each,  but  may  be  for  a  lump  sum  covering  the  entire  amount  of  the  loss.*'* 

Interest,  costs,  and  penalties.^^ — Interest  ordinarily  runs  from  the  date  when 
the  loss  becomes  payable.^^  The  company  is  liable  for  interest  from  the  date  of 
the  writ  notwithstanding  adverse  claims  to  the  proceeds  of  the  policy  where  it  fails 
to  file  a  petition  of  interpleader  or  pay  the  money  into  court.'^ 

On  paying  into  court  the  proceeds  of  a  policy  for  which  there  are  several 
claimants,  the  company  is  not  entitled  to  costs  to  be  deducted  therefrom."^ 

In  Missouri  if  the  jury  find  a  vexatious  refusal  to  pay  on  the  part  of  the  in- 
surer, the  insured  may  be  awarded  statutory  damages  not  exceeding  ten  per  cent 
and  a  reasonable  attorney's  fee.^" 

(§  24)  E.  Enforcement  of  judgment.^"'' — One  recovering  a  judgment  against 
a  mui;ual  company  on  a  policy  obtained  through  a  branch  thereof  cannot  hold  of- 
ficers paying  claims  having  no  preference  over  his,  and  paying  salaries  to  them- 
selves, personally  liable  thereon,  his  remedy  being  to  obtain  an  order,  in  the  original 
cause,  for  an  assessment  as  provided  by  the  charter  and  by-laws."^ 


8S.  Liife  Insurance!  Instruction  on  the 
question  of  "Issue"  and  "delivery"  of  policy 
held  not  objectionable  as  determining  the 
question  in  issue.  Dargan  v.  Equitable  Life 
Assur.   Soc.    [S.  C]    51  S.   E.    125. 

89.  Fire  insurance:  Charge  as  to  meth- 
od of  determiningr  value  of  property  destroy- 
ed held  fair  and  not  to  preclude  considera- 
tion of  evidence  shewing  depreciation. 
Lundvick  v.  Westchester  Fire  Ins.  Co. 
[Iowa]  104  N.  W.  429.  Instruction  that  if 
plaintiff  was  entitled  to  recover  at  all,  he 
was  entitled  to  recover  the  full  amount  o-f 
his  loss,  held  not  improper  as  witlidrawing 
consideration  of  defense  that  Insured  did 
not  make  reasonable  effort  to  save  the  prop- 
erty. In  view  of  the  other  instructions  and  of 
the  fact  that  there  was  no  evidence  as  to 
the  value  of  any  property  which  might 
have  been  saved.  Schornak  v.  St.  Paul  Fire 
&  Marine  Ins.  Co.   [Minn.]   104  N.  W.  10«7. 

90.  "Where  the  defendant  requested  an  in- 
struction that  a  failure  to  comply  with  the 
clause  as  to  keeping  books  avoided  the 
policy,  It  could  not  complain  of  the  court's 
action  in  sending  the  issue  of  the  violation 
of  that  clause  to  the  Jury,  nor  the  adverse 
finding  of  the  jury.  Greenwich  Ins.  Co.  v. 
State   [Ark.]   &i  S.  W.  1026. 

91.  See  Saving  Questions  for  Review,  4  C. 
Li.  1368.  The  court  held  not  required  to  de- 
fine the  term  "use,"  where  the  defense  was 
based  on  insured's  use  of  liquors,  in  the 
absence  of  a  request  for  an  accurately  word- 
ed special  charge.  Pacific  Mut.  Life  Ins.  Co. 
V.  Terry  [Tex.  Civ.  App.]   84  S.  W.  656. 

92.  See  4  C.  L.  232.  See,  also.  Costs,  5  C. 
L.  842;  Interest,  4  C.  L.  241;  Judgments,  4 
C.  L.  287;  Verdicts  and  Findings,  4  C.  L.  1803. 

93.  Evidence  held  to  show  that  loss  sus- 
tained was  greater  than  the  verdict.     Geor- 


gia Co-op.  Fire  Ass'n  v.   Harris    [Ga.]   52   S. 
E.  88. 

94.  Georgia  Co-op.  Fire  Ass'n  v.  Harris 
[Ga.]    52   S.   B.   88. 

95.  See  4  C.  L.   232. 

96.  Where  equity,  having  obtained  juris- 
diction of  a  suit  to  reinstate  forfeited  In- 
surance, gave  judgment  for  the  amount  of 
the  policy,  and  the  policy  provided  that 
it  should  be  payable  60  days  after 
proofs  of  loss  but  no  proofs  were  fur- 
nished, and  there  was  no  evidence  as 
to  when  proofs  would  have  been  furnish- 
ed but  for  the  wrong  giving  the  court  ju- 
risdiction, interest  will  be  allowed  com- 
mencing 60  days  after  the  date  of  the  serv- 
ice of  the  complaint,  which  gives  all  need- 
ed information  for  adjustment.  Smith  v. 
Northwestern  Nat.  Life  Ins.  Co.,  123  Wis. 
586.   102  N.   W.   57. 

97.  Davis  V.  National  Life  Ins.  Co.  [Mass.] 
74  N.  E.   330. 

98.  Lane  v.  Equitable  Life  Assur.  Soc,  102 
App.  Div.   470,    92  N.   T.   S.   877. 

99.  Where  company  subbornly  contested 
a  liability  upon  a  ground  not  sustained  by 
the  evidence,  an  allowance  of  ten  per  cent, 
statutory  damages  and  $200  attorney  fees 
therefor  held  not  excessive.  Evidence  held 
to  justify  submission  of  question  of  vexa- 
tious delay  and  to  warrant  finding  for  plain- 
tiff on  that  issue.  Williams  v.  St.  Louis 
Life  Ins.  Co.    [Mo.]    87  S.  W.  499. 

100.  See  4  C.  L.  232. 

101.  Could  not  hold  oiHcers  either  on  the 
ground  of  making  such  payments,  as  he  had 
no  lien  thereon  but  was  only  entitled  to  be 
paid  out  of  the  proceeds  of  an  assessment, 
or  because  of  the  attempted  dissolution 
which  was  illegal  and  ineffective.  Perry  v. 
Farmers'  Mut.  Fire  Ins.  Ass'n  [N.  CI  51  S. 
E.   1025. 
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§  1.     Right      to      Interest      and 
Bearing  Interest  (157). 

§  2.     Rate   and   Computation    (15U) 


INTEEEST. 

Demands  |      §  3.     Remedies   and  Procedure  to  Recover 
{  Interest  (.161). 


§  1.  Right  to  interest  and  demands  hearing  interest.''- — Interest  is  the  com- 
pensation allowed  by  law  or  fixed  by  the  parties  to  a  contract  for  the  use  or  for- 
bearance or  detention  of  money.^  Interest  is  not  recoverable  against  the  govern- 
ment.^ Claims  against  a  municipal  corporation  do  not  bear  interest  in  the  absence 
of  an  express  agreement  therefor,*  except  where  money  is  wrongfully  obtained  and 
illegally  withheld.^  Interest  is  not  allowable  on  claims  withheld  by  virtue  of  legal 
process,"  nor  on  those  the  payment  of  which  is  prevented  by  law,^  or  by  the  act  of  the 
creditor;*  but  may  in  proper  cases  be  charged  from  date  of  suit  where  knowing  of  an 
adverse  claim  one  withheld  payment  and  did  not,  as  he  might  have  done,  inter- 
plead the  claimants.' 

It  may  rest  in  contract  express'-''  or  implied}'- — Advancements  do  not  bear 
interest  unless  there  be  a  clearly  manifest  intention  that  they  shall  do  so  expressed  in 
the  will.^^ 

Interest  as  damages  ex  contractu  is  recoverable'^^  on  liquidated  demands  im- 
properly withheld,^*  and  on  moneys  received  by  one  for  the  use  of  another  and  re- 


1.  See    4  C.    L.    241. 

2.  Sayles'  Ann.  Civ.  St.  1897,  of  Texas, 
article   3097. 

3.  "Watts  V.  U.   a,  129   P.   222. 

4.  Wliere  a  contract  for  repairs  on  a 
county  court  house  did  not  provide  for  pay- 
ment of  interest,  but  did  provide  for  inter- 
est-bearing- orders,  which  orders  were  void, 
no  interest  could  be  recovered,  there  being  no 
express  contract  therefor.  Coles  County  v. 
Goehrlng,  209  111.  142,  70  N.  B.  610.  A  city 
is  not  liable  for  interest  on  money  paid  to  it 
under  protest  until  judgment  rendered  for 
Its  recovery.  Lewis  v.  San  Francisco  [Cal. 
App.]    82    P.    1106. 

5.  A  city  is  liable  for  Interest  on  water 
taxes  wrongfully  exacted  and  withheld  until 
recovered  in  an  action  at  law.  City  of  Chi- 
cago v.  Northwestern  Mut.  Life  Ins.  Co.  [111.] 
7b    N.    B.    803. 

6.  Where  one  summoned  as  trustee  is  in- 
debted to  the  principal  defendant  for  a  claim 
upon  which  interest  Is  recoverable  as  dam- 
ages for  breach  of  contract,  interest  will  not 
be  deemed  to  accrue  during  the  pendency 
of  the  trustee  process.  "Walker  v.  Lancashire 
Ins.    Co.    [Mass.]    75   N.   B.    66. 

7.  By  Code  Civ.  Proc.  §  1193,  an  owner 
of  a  building  is  forbidden  to  pay  the  con- 
tractor sums  due  him  after  he  has  been 
served  with  notice  of  the  claims  of  sub- 
contractors. Stimson  v.  Dunham,  Carrigan, 
Hayden  Co.,   146   Cal.   281,   79   P.    968. 

8.  One  who  gives  another  an  option  to 
purchase  property  but  before  payments  be- 
came due,  denied  the  contract  cannot,  when 
specific  performance  is  decreed  against  him, 
recover  interest  on  such  payments.  Civ. 
Code,  I  4280.  Finlen  v.  Heinze  [Mont]  80  P. 
918.  A  vendor  who  refuses  to  accept  the 
purchase  price  cannot,  when  specific  perform- 
ance is  decreed,  recover  interest  except  from 
the  date  he  tendered  the  deed  in  conformity 
•wicn  the  decree.  Hughes  v.  Antill,  23  Pa. 
Super.  Ct.   290. 

O.     Insurance  company  against  which  loss 


had  accrued.     Davis  v.  National  Life  Ins.  Co. 
[Mass.]    74   N.    B.    330. 

10.  See  4  C.  L.  241.  An  open  account,  se- 
cured by  a  mortgage  providing  that  on  sale 
of  the  mortgaged  premises  the  proceeds 
should  be  applied  to  the  payment  of  the  debt, 
interest  and  costs,  draws  interest  from  the 
date  when  due.  "William  Mulherin  Sons  & 
Co.  V.  Stansell,  70  S.  C.  568,  50  S.  E.  497. 

11.  See  4  C.  L.  241.  In  Pennsylvania  a 
book  account  for  goods  sold  bears  interest 
from  the  end  of  every  six  months  after  sale 
and  delivery.  Kamber  v.  Becker,  27  Pa. 
Super.  Ct.  266. 

12.  Stahl's   Estate,   25   Pa.   Super.   Ct.   402. 

13.  See  4   C.  L.    242. 

14.  Shaul  v.  Board  of  Education  of  New 
York,   95  N.  T.  S.  479. 

Money  collected  by  an  attorney  for  his 
client  bears  interest  from  date  of  collection 
(Goodin  v.  Hays  [Ky.J  88  S.  "W.  1101),  and  a 
balance  due  an  attorney  after  he  Is  dischar- 
ged by  his  client  bears  interest  from  the 
date  of  the  discharge  (Id.).  "Where  a 
daughter  paid  her  father  money  on  his 
agreement  to  buy  a  home  which  should  be 
hers  at  his  death,  and  he  thereafter  pur- 
chased a  home  for  a  greater  amount  and  did 
not  secure  it  for  her  at  his  death  as  he 
agreed  to,  she  was  entitled  to  interest  from 
the  date  of  the  original  payment  to  her 
father.  Leary  v.  Corvin,  181  N.  T.  222,  73 
N.  B.  984.  A  purchaser  in  possession  un- 
der a  bond  for  title  under  an  agreement 
to  pay  the  purchase  price  when  the  acreage 
was  ascertained  and  deed  executed  is  char- 
geable with  interest  from  the  date  he  took 
possession.  Bwell  v.  Jackson's  Adm'r  [Ky.] 
88   S.   "W.   1047. 

Interest  disallowed  on  a  claim  for  raising  a 
sunken  vessel  where  there  was  long  delay 
in  prosecuting  action  to  recover  it,  the 
claim  was  made  excessive  and  it  was  diffi- 
cult to  obtain  evidence  of  the  value  of  the 
services  rendered.  Merritt  &  C.  Derrick  & 
Wrecking  Co.  v.  Morris  &  C.  Dredging  Co.  [C. 
C.    A.]    137    F.    780. 
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tained  without  the  owner's  Imowledge.^'  In  Illinois,  by  statute,  debts  evidenced  by  a 
written  instrument  bear  interest  from  due  time,^°  and  a  note  endorsed  "no  interest 
to  be  charged  on  this  note"  bears  interest  after  maturity.^^ 

Unliquidated  demands,^'  the  amounts  of  which  are  not  ascertainable  by  mere 
computation,^'  do  not  bear  interest,  especially  where  such  demands  are  subject  to 
counterclaim  also  unliquidated.^"  An  amount  is  certain  if  it  is  ascertainable  by  mere 
computation.^^  An  overdue  open  account,  the  amount  of  which  is  ascertained,^^ 
and  an  unliquidated  demand  for  breach  of  contract  for  the  sale  of  property  having  a 
market  value,^^  bear  interest.  Unless  equity  demands  it,  interest  is  not  allowable 
on  partnership  accounts  until  there  has  been  a  settlement  and  accounting  of  the 
same.^* 

Interest  from  the  date  of  injury  may  he  allowed  in  torts/'^  which  consist 
in  a  diminution  of  the  pecuniary  value  of  property  or  a  withholding  of  it,^°  if  de- 
manded in  the  complaint  and  awarded  by  the  verdict.^'  But  it  is  denied  in  cases 
of  simple  negligence^*  and  personal  injuries.^* 

Verdicts  for  unliquidated  damages  do  not  bear  interest  before  judgment,^" 
unless  the  statute  so  provides.^^ 

Interest  ceases  with  the  cessation  or  tender  of  the  debt  or  ohligation.^^ — A 
claim  for  interest  falls  where  payment  in  fuU  of  an  obligation  is  accepted.^^    A 


15.  Underwood  v.  Whiteside  County  Bldg. 
&  Loan  Ass'n,  115  III.  App.  387.  An  executrix 
who  enforces  payment  of  a  debt  held  by  the 
testator  as  collateral  is  liable  to  the  true 
owner  of  the  debt  for  interest  on  the  bal- 
ance due  him  from  the  date  of  collection. 
Laughlin's  Ex'r  v.  Boughner  [Ky.]  84  S.  W. 
300.  I 

16.  Instruction  allowing  interest  in  case 
verdict  was  returned  for  plaintiff  on  a  life 
policy  held  proper.  Knights  Templars  & 
Masons'  Life  Indemnity  Co.  v.  Crayton,  110 
111.  App.  648.  The  face  of  a  life  policy  bears 
Interest  from  date  of  proof  of  death  and  de- 
mand made.  Supreme  Lodge,  Knights  & 
Ladies  of  Honor  v.   Rehg,   116  111.  App.   59. 

17.  Harnish  v.   Miles,   111   111.  App.  105. 

18.  Bagley  v.  Stern,  92  N.  T.  S.  244; 
Stephens  v.  Phoenix  Bridge  Co.  [C.  C.  A.]  139 
F.  248.  VS'^ater  company's  claim  against  a 
city  for  water  furnished^  the  amount  of 
which  was  not  ascertained.  Harrodsburg 
Water  Co.  v.  Harrodsburg  [Ky.]  89  S.  W. 
729. 

Mesne  profits  or  rental  value  does  not  or- 
dinarily bear  interest,  at  least  until  it  be- 
comes a  liquidated  sura.  Fricker  v.  Ameri- 
cus  Mfg.   &  Imp.   Co.    [Ga.]    52   S.   EJ.    65. 

A  contraetor's  demand  for  extras  does  not 
draw  interest  until  the  amount  is  ascertain- 
ed by  Judgment.  Stimson  v.  Dunham,  Carri- 
gan,  Hayden  Co.,  146  Cal.  281.  79  P.   968. 

19.  A  claim  for  work  and  labor  which  was 
subject  to  a  reduction  for  damages,  and  a 
part  of  the  claim  for  extra  work  was  in  dis- 
pute, does  not  bear  interest.  Excelsior  Ter- 
ra Cotta  Co.  V.  Harde,  181  N.  Y.  11,  73  N.  B. 
494. 

Note:  The  common-law  rule  requiring 
the  amount  to  be  liquidated  has  been  modi- 
fled  to  the  extent  that  it  is  allowable  if 
the  amount  is  ascertainable  by  mere  compu- 
tation. Excelsior  Terra  Cotta  Co.  v.  Harde, 
181  N.  Y.  11,  73  N.  E:  494. 

20.  Stephens  v.  Phoenix  Bridge  Co.  [C.  C. 
A.]    139    P.    248. 


21.  Labor  and  material  furnished  at  a 
specified  price.  Braas  v.  Springville,  100  App. 
Div.  197,  91  N.  Y.  S.  599. 

22.  Gregory  v.  New  Home  Sewing  Mach. 
Co.  [Ky.]  86  S.  W.  529.  An  open  account 
bears  interest  only  from  date  the  balance 
due  Is  ascertained.  Brickson  v.  Stockton 
&  T.  C.  R.  Co.   [Cal.]    82  P.    961. 

23.  Reynolds  v.  Burr,   93  N.  Y.  S.   319. 

24.  Goodwill  v.  Helm  [Pa.]  62  A.  24.  A 
liquidating  partner  who  has  been  given  the 
control  of  the  business  and  finances  of  the 
firm  and  has  made  no  claims  on  his  co-part- 
ner for  moneys  withdrawn  should  not  be  al- 
lowed  interest    in   an    accounting.     Id. 

25.  See    4    C.    L.    244. 

26.  On  the  value  of  goods  unlawfully  con- 
verted and  sold  on  execution.  Johnson  v. 
Gillen  [Mich.]  12  Det.  Leg.  N.  135,  103  N.  W. 
547.  So,  also,  if  one  obtains  moneys  of  an- 
other by  fraud,  interest  runs  from  the  date 
of  obtaining  it.  Corse  &  Co.  v.  Minnesota 
Grain  Co.  [Minn.]  102  N.  W.  728.  But  if  ho 
obtains  it  by  mistake  without  fraud,  inter- 
est does  not  run  until  demand  for  its  re- 
turn.    Id. 

27.  See  post,    §    3. 

28.  Missouri  c&  K.  Tel.  Co.  v.  Vandervort 
[Kan.]    79    P.    1068. 

29.  Under  B.  &  C.  Comp.  §  4595,  interest 
on  unliquidated  damages  arising  out  of  tort 
for  the  infliction  of  personal  injuries  cannot 
be  allowed  between  verdict  and  judgment. 
Sorenson  v.  Oregon  Power  Co.   [Or.]  82  P.  10. 

30.  Sorenson  v.  Oregon  Power  Co.  [Or.] 
82  P.  10.  A  verdict  for  unliquidated  dam- 
ages does  not  bear  interest  from  date  of 
its  flnding  to  rendition  of  judgment  there- 
on. Clyde  Milling  Sc  Elevator  Co.  v.  Buoy 
[Kan.]    80    P.    591. 

31.  Since' 1882,  a  judgment  upon  a  verdict 
in  an  action  ex  delicto  should  bear  interest 
from  date  of  verdict  if  there  be  one  and 
not  from  date  of  judgment.  Campbell  v. 
Blkins    [W.  Va.]   52  S.  B.   220. 

33.     See   4   C.   L.   244. 
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tender  to  stop  interest  must  be  for  the  full  amount  of  the  debt/*  and  under  some 
circumstances  tlie  money  must  be  paid  into  court.^'* 

Compound  interest^^  is  not  allowable  unless  contracted  for*''  or  exacted  as  a 
penalty/*  and  payments  on  interest  bearing  obligations  are  not  to  be  so  applied  as 
to  compound  the  interest  accrued.^'  A  revived  judgmeiit  does  not  bear  compound 
interest  from  date  of  revival/"  but  interest  coupons  attached  to  a  bond  bear  interest 
after  maturity.*^ 

§  2.  Rate  and  computation.^^ — A  contract  is  governed  as  to  interest  by  the 
law  of  the  place  where  executed/*  and  the  courts  of  one  state  will  not  on  a  sup- 
posed ground  of  public  policy,  refuse  to  enforce  collection  of  sums  due  on  a  lawful 
bond  solvable  by  the  laws  of  a  foreign  state  and  not  given  in  evasion  of  the  laws  of 
the  state  where  enforcement  is  sought,  merely  because  the  rate  of  interest  is  higher 
than  that  allowed  by  the  laws  of  the  state  of  the  forum.** 

Subject  to  the  laws  against  usury  and  those  fixing  a  maximum  legal  rate,*^  the 
rate  agreed  on  controls*"  from  date  until  payment/'  but  if  no  rate  is  specified,  the 
legal  rate  will  prevail  from  maturity  until  payment.**  An  obligation  bearing  less 
than  the  legal  rate  "until  maturity"  will  bear  the  legal  rate  after  maturity,*"  and 
one  drawing  higher  than  the  legal  rate  will  draw  only  the  legal  rate  after  judgment.^" 


33.  "Where  parties  to  an  account  have  a 
settlement  and  payment  is  made  in  full, 
any  possible  claim  that  might  have  been 
made  for  interest  falls.  Crane  v.  Brooks 
[Mass.]  75  N.  E.  710.  One  who  accepts  the 
amount  of  an  appropriation  made  "in  full 
for  the  principal  of  a  judgment"  recovered 
against  the  United  States  is  thereafter  es- 
topped to  claim  an  unpaid  balance  of  in- 
terest.    Bloodgood's   Case,    39    Ct.   CI.    69. 

34.  A  charterer  by  an  offer  to  pay  less 
than  the  charter  hire  due  prior  to  suit 
brought  does  not  relieve  himself  from  liabil- 
ity for  interest,  especially  where  the  offer 
did  not  Include  interest  and  was  not  paid 
into  court.  Donaldson  v.  Severn  Biver  Glass 
Sand    Co.,    138    F.    691. 

35.  A  vendee  in  an  action  for  specific  per- 
formance of  a  contract  to  sell  land,  who 
has  had  the  use  of  the  land  since  he  ten- 
dered the  price,  is  chargeable  with  interest 
on  the  amount  of  the  tender  where  it  was 
not  brought  into  court.  Rankin  v.  Rankin, 
21S   111.    132,    74   N.   B.   763. 

S«.     See    4   C.   L.    244. 

37.  An  obligation  providing  that  if  not 
paid  at  maturity  accrued  interest  should 
become  part  of  the  principal  and  bear  inter- 
est until  paid  does  not  authorize  the  com- 
pounding of  interest  accruing  after  ma- 
turity.    Warnock  v.  Itawis  [Wash.]  80  P.  297. 

38.  An  executor  is  not  chargeable  with 
compound  interest  if  it  does  not  appear  that 
he  received  such  interest  en  moneys  of  the 
estate  or  was  guilty  of  misappropriation  of 
the  funds  of  the  estate.  In  re  Castner's  Es- 
tate [Cal.  App.]  81  P.  991. 

39.  Payments  exceeding  accrued  interest 
may  be  deducted  when  made,  and  Interest 
computed  on  the  balance  from  such  date, 
but  payments  of  lesp  than  the  accrued  in- 
terest should  not  be  deducted  until  such 
times  as  together  with  subsequent  payments 
they  exceed  accrued  interest.  Hawkins  v. 
Merchants'  &  Mechanics'  Loan  &  Bldg.  Ass'n 
[Ky.]   89  S.  W.   197. 

40.  Only  simple  interest  from  date  of  the 


original  Judgment.  Gregory  v.  Perry  [S.  C] 
50   S.   E.   787. 

41.  Each  matured  coupon  is  a  separate 
promise  and  gives  rise  to  a  separate  cause 
of  action  to  whosoever  holds  it,  and  is  not 
while  attached  to  the  bond  an  incident  of 
it.     Rice  v.  Shealy   [S.  C]    50  S.  E.  868. 

43.     See  4   C.   li.   245. 

43.  A  contract  executed  and  payable  in  New 
York  and  by  Inference  only,  delivered  in  Ne- 
braska, bears  the  New  York  rate  of  inter- 
est. Cudahy  Packing  Co.  v.  New  Amster- 
dam Casualty  Co.,  132  P.  623.  The  rate  is 
governed  by  the  law  of  the  place  of  per- 
formance.     Schofield    v.    Palmer,    134    P.    753. 

Note:  Whether  a  contract  for  the  pay- 
ment of  money,  which  stipulates  for  In- 
terest but  does  not  specify  the  rate  or  desig- 
nate the  place  of  payment,  be  treated  as 
payable  generally^  or  at  the  place  where  it 
was  made,  in  either  case  there  is  ordinarily 
no  basis  for  a  presumption  that  the  parties 
intended  to  be  governed  by  any  other  law 
than  that  of  the  place  where  the  contract 
was  made;  and  therefore  that  law  governs 
as  to  the  rate.  Butters  v.  Olds,  11  Iowa,  1; 
Hoiley  V.  Holley,  Litt.  Sel.  Cas.  [Ky.]  507, 
12  Am.  Dec.  342;  Hawley  v.  Sloo,  12  La  Ann. 
815;  Hopkins  v.  Miller,  17  N.  J.  Law,  185; 
Lewis  v.  IngersoU,  1  Keyes  [N.  Y.]  347; 
Kavanaugh  v.  Day.  10  R.  J  393.  See,  also, 
Varlck  v.  Crane,  4  N.  J.  Ey.  128. — See  note 
to  United  States  Sav.  &  Loan  Co.  v.  Beck- 
ley,    62    L.    R.   A.    35. 

44.  Midland  Sav.  &  Loan  Co.  v.  Solomon 
[Kan.]    79   P.    1077. 

45.  See  Usury,  4  C.  L   1764. 

46.  An  agreement  to  pa,y  one  and  one-half 
per  cent,  per  month  binds  the  obligor,  though 
the  legal  rate  is  subsequently  reduced. 
Johnson  v.  Pullman  State  Bank  [Wash.]  82 
P.    122. 

47.  Where  an  obligation  bears  a  speci- 
fied rate  of  interest,  such  rate  will  prevail 
from  date  until  payment.  Schofield  v.  Palm- 
er, 134   P.   763. 

48.  Schofield  v.  Palmer,  134  P.   753. 
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A  statute  fixing  a  special  rate  after  execution  issued  and  returned  "no  property 
found"  does  not  apply  prior  to  judgment.'^ 

Interest  fixed  by  contract  runs  from  tlie  date  agreed  upon/^  and  interest  al- 
lowed by  statute  from  the  date  prescribed.^^  An  unliquidated  claim  against  the 
estate  of  a  decedent  bears  interest  only  from  date  of  presentation/*  and  a  legacy 
in  lieu  of  dower  only  from  the  date  it  is  payable."'  Circumstances  may  render  a 
demand  necessary  to  entitle  one  to  interest/'  as  when  money  is  deposited  as  se- 
curity."*' Pormal  demand,  however,  may  be  waived.'^  If  no  demand  is  necessary, 
interest  runs  from  due  date.'*'  Moneys  payable  upon  the  condition  of  performance 
of  certain  services  become  due  when  the  services  are  performed.*" 

Technically,  the  computation  of  interest  is  for  the  jury;  practically,  it  is  a 
matter  of  evidence.*^  It  should  be  computed  by  such  method  as  will  work  justice 
to  the  parties,"^  and  so  as  to  cover  the  full  interest-bearing  period.'^  A  judgment 
should  not  include  interest  beyond  its  date."* 


49.  "Until  paid"  In  a  promissory  note 
means  "until  maturity."  Wright  v.  Hanna, 
210    Pa.    349,    59   A.   1097. 

50.  Thrasher  v.    Moran    [Cal.]    81    P.    32. 

51.  Licking-  "Valley  Bldg.  Ass'n  No.  3  v. 
Commonwealth    [Ky.]    89    S.    W.    682. 

52.  An  escrow  bears  interest  from  date 
of  deposit  if  such  was  the  intention  of  the 
parties.  Not  from  the  date  of  the  perform- 
ance of  the  conditions.  Either  v.  Christen- 
sen   [Cal.  App.]   81  P.   670. 

53.  Rev.  St.  1898,  §  2768  makes  no  provi- 
sion for  interest^  and  a  garnishee  is  liable 
for  interest  only  from  the  date  of  the  judg- 
ment in  the  original  action,  not  from  the 
date  of  garnishment.  Eau  Claire  Nat.  Bank 
V.  Chippewa  "Valley  Bank  ["Wis.]  102  N.  "W. 
1068.  Where  in  a  partition  sale  property  is 
adjudicated  to  one  who  promises  to  pay  the 
price,  he  is  liable  for  interest  from  the  date 
of  the  district  court  judgment.  Tobin  v. 
United  States  Safe  Deposit  &  Sav.  Bank  [La.] 
39    So.    33. 

54.  Claim  for  board  furnished  the  de- 
ceased. Tyndall  v.  "Van  Auken's  Estate,  94 
N.  T.  S.   269. 

55.  Does  not  bear  interest  from  the  death 
of  the  testator.  In  re  Martens,  94  N.  Y.  S. 
297. 

NOTE.  The  allowance  of  interest  on  the 
amonnt  due  for  arrearages  of  an  annnity  is 
discretionary  where  the  annuity  is  for  the 
widow's  maintenance  and  prompt  payment  is 
necessary  to  her  comfortable  support  (Bee- 
son  V.  Elliott,  1  Del.  Ch.  368;  Addams  v.  Hef- 
ferman,  9  Watts  [Pa.]  529);  or  in  lieu  of 
dower  (Elliott  v.  Beeson,  1  Harr.  [Del.]  106; 
Seitzinger's  Estate,  170  Pa.  531,  32  A.  1101; 
Houston  V.  Jamison,  4  Harr.  [Del.]  330).  But 
In  Isenhart  v.  Brown,  2  Bdw.  Ch.  [N.  T.]  347, 
It  was  held  that  where  payments  due  on  an 
annuity  had  been  allowed  to  fall  in  arrears, 
no  interest  was  payable  on  such  arrears. 
Where  an  annuity  was  to  be  paid  In  provi- 
sions delivered  at  a  particular  place,  the 
value  of  which  was  to  be  ascertained  by  tes- 
timony, and  in  the  absence  of  any  satis- 
factory proof  of  a  demand  at  the  place  where 
it  was  to  be  paid,  or  of  an  agreement  to  dis- 
pense with  such  demand  and  convert  the 
same  into  money,  no  interest  should  have 
been  allowed  on  the  arrears  thereof.  Phil- 
lips V    Williams,  5  Grat.   ["Va.]  259.— See  note 


to  Mower  v.  Sanford  [Conn.]   63  L.  R.  A.  629. 

56.  Where  interest  as  a  penalty  is  pre- 
scribed by  law  for  failure  to  pay  tax  bills 
within  a  speciiied  period  after  demand,  the 
date  of  a  demand  not  established  is  con- 
sidered to  have  been  made  on  the  last  day  of 
the  month  during  which  demand  -was  made. 
Perkinson  v.  Schnake,  108  Mo.  App.  255,  83 
S.    W.    301. 

57.  If  the  return  of  a  sum  of  money  de- 
posited a.s  security  is  not  demanded,  it  bears 
interest  only  from  commencement  of  action 
to  recover  it.  Kirkland  v.  Niagara  Gorge 
R.    Co..    95    N.    T.    S.,  657. 

58.  A  property  owner  who  states  to  the 
collector  that  he  will  not  pay  a  special  as- 
sessment tax  except  at  the  end  of  a  law- 
suit waives  formal  demand  and  is  liable  for 
penal  interest  from  30  days  after  such  state- 
ment is  made.  Perkinson  v.  Schnake,  108 
Mo.    App.    255,    83    S.    W.    301. 

59.  Where  a  sale  has  been  made  by  a 
commissioner  under  a  decree  of  court  and 
notes  taken  for  deferred  payments,  no  de- 
mand for  payment  is  neeessajy.  Blue  v. 
Campbell  [W.  Va,]  49  S.  B.  909. 

60.  Under  a  statute  providing  that  money 
payable  under  a  -written  contract  bears  in- 
terest from  due  time,  an  attorney's  fee  de- 
pendent on  his  successful  defense  of  a  suit 
bears  Interest  from  final  determination  of 
the  case.  Morrow  v.  Pike  County  [Mo.]  88  S. 
W.    99. 

61.  Melink  v.  Coman,  111  111.  App.  583. 

62.  Where  the  plaintiff  recovers  a  ver- 
dict but  certain  items  were  found  for  de- 
fendant, interest  should  be  computed  on  the 
amount  found  for  plaintiff  until  the  items 
found  for  defendant  became  due;  such  items 
should  then  be  deducted  and  Interest  com- 
puted on  the  balance  until  judgment.  Master- 
son  V.  Heitmann  &  Co.  [Tex.  Civ.  App.]  13 
Tex.   Ct.   Rep.    8,   87  S.   W.   227. 

63.  Interest  on  an  interest-bearing  obli- 
gation runs  until  the  date  of  the  verdict, 
not  merely  to  the  date  of  the  writ.  Jen- 
nings V.  Moore   [Mass.;]    75   N.  B.   214. 

64.  It  Is  erroneous  In  making  a  final  de- 
cree in  a  suit  to  foreclose  a  mortgage  to 
include  therein  interest  on  the  principal 
debt  to  a  time  beyond  the  date  of  the  de- 
cree.    Laflin   v.   Gato    [Fla.]    39    So.    59. 
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Wien  interest  is  payable  is  to  be  determined  from  the  language  of  the  instrU' 
ment  evidencing  the  debt.°° 

§  3.  Remedies  and  procedure  to  recover  inierest."" — The  person  who  owns 
the  debt  also  owns  the  interest  accrued  thereon."'  Interest  cannot  be  allowed  as 
damages  for  breach  of  contract/^  or  as  damages  in  tort""  unless  prayed  for  ia  the 
complaint  and  awarded  by  the  verdict,  and  this  is  the  rule,  although  interest  on  all 
moneys  due  and  payable  is  authorized  by  statute,'"'  but  interest  may  be  allowed 
from  commencement  of  action  under  a  prayer  for  all  proper  relief.'^ 

INTERNAIi    BEVENXJE   LAWS. 


§  1.  The  Tax  on  Llanors  nnd  Tobacco 
(161). 

§  S.  OleoinnTgaTlne  Act  Angust  2,  1886 
(162). 


§  3.     War    Rcvenne    Acts    Juue    13,    1898, 
and   March  2,  1901    (162). 

§  4.     Filled  Cheese  Act  Jnne  6,  1896  (163). 


§  1.  The  tax  on  liquors  and  tohaccoP — Internal  revenue  laws  are  not  like 
penal  laws,  to  be  strictly  construed,  but  should  be  construed  fairly  and  reasonably 
in  such  manner  as  most  effectually  to  accomplish  the  intention  of  congress,'"  and 
are  not  to  be  evaded  by  mere  subterfuge.'*  They  apply  to  the  dispensing  agents  of 
a  state  which,  in  the  exercise  of  its  sovereign  power,  has  taken  charge  of  the  business 
of  selling  intoxicants,'^  and  it  is  within  the  constitutional  powers  of  the  United 
States  to  exact  these  taxes  from  them.'"  An  assessment  by  a  collector  is  prima  facie 
valid,"  and  the  United  States  is  not  bound  to  produce  direct  evidence  of  its  validity." 
Eules  and  regulations  prescribed  by  the  treasury  department  have  no  force  as 
rules  of  evidence.'"  Eules  and  regulations  prescribed  by  the  commissioner  of  in- 
ternal revenue  must  be  reasonable^"  and  must  be  conformed  to  by  persons  seeking 


65.  Section  9,  c.  74,  entitled  "Interest," 
fixing  tlie  time  wlien  interest  sliall  be  com- 
puted, does  not  maJie  it  payable  annually 
or  otherwise.  Illinois  Nat.  Bank  v.  Trmstees 
of  Schools,   111   111.   App.   189. 

e«.     See    4    C.   L.    245. 

67.  A  pledgee  of  collateral,  assigned  to 
him  as  security  is  not  entitled  to  Interest 
thereon  as  a  bonus  after  the  principal  debt 
has  been  paid  in  full.  Ruberg  v.  Brown 
[S.    C]    51    S.    E.    96. 

68.  Breach  of  contract  to  furnish  cars  for 
the  shipment  of  cattle.  Texas  &  P.  R.  Co.  v. 
Scott  &   Co.    [Tex.    Civ.  App.]    86   S.   "W.   1065. 

69.  In  an  action  for  damages  for  injuries 
to  a  shipment  of  cattle.  Gulf,  etc.,  R.  Co.  v. 
Jackson  [Tex.  Civ.  App.]  86  S.  W.  47.  A 
prayer  for  a  certain  amount,  costs,  and  gen- 
eral relief  does  not  authorize  a  recovery  of 
Interest  on  such  amount.  First  Nat.  Bank 
V.  Cleland  [Tex.  Civ.  App.]  82  S.  W.  337. 

70.  A  statute  authorizing  interest  on  all 
moneys  due  and  payable  does  not  authorize 
its  recovery  on  a  demand  sued  for  unless 
prayed  for  in  the  petition.  Morley  v.  St. 
Joseph    [Mo.  App.]   87   S.  "W.   1013. 

71.  Need  not  be  specially  prayed  for. 
Travelers'  Ins.  Co.  v.  Henderson  Cotton  Mills 
[Ky.]  85  S.  W.  1090.  A  complaint  on  a  note 
praying'  interest  from  date  according  to  its 
terms  need  not  specially  pray  for  interest 
from  the  filing  of  the  complaint  to  judg- 
ment entered.  Thrasher  v.  Moran  [Cal.]  81 
P.   32. 

72.  See  4  C.  L.  246. 

73.  United  States  v.  Cole,  134  F.   697. 

74.  A    druggist    who    sells    a    medicinal 

6  Curr.  Law. — 11. 


preparation,  88  per  cent,  proof  spirits  or  any 
other  per  cent,  more  than  sufficient  to  pre- 
serve the  medicinal  properties  of  roots  or 
drugs  contained  therein,  is  a  retail  liquor 
dealer  within  Rev.  St.  §§  3244,  3248  (U.  S. 
Comp.  St.  1901,  pp.  2096,  2107),  defining  "re- 
tail dealer"  and  "distilled  spirits."  United 
States  V.  Morfew,  136  F.  491. 

75.  U.  S.  Rev.  St.  §§  3140,  3232,  3234  (U. 
S.  Comp.  St.  1901,  pp.  2040,  2091,  2097).  State 
of  South  Carolina  v.  U.  S.,  26  S.  Ct.  110.  The 
dispensary  system  of  South  Carolina  is  com- 
mercial as  well  as  a  police  regulation  be- 
cause conducted  for  profit.  State  of  South 
Carolina's  Case,   39    Ct.   CI.   257. 

76.  State  of  South  Carolina  v.  U.  S.,  28 
S.   Ct.   110. 

77.  An  assessment  under  Rev.  St.  §  3309 
(U.  S.  Comp.  St.  1901,  p.  2158)  on  spirits  pro- 
duced and  not  accounted  for,  is  prima  facie 
evidence  of  its  validity.  United  States  v. 
Cole,    134   F.    697. 

78.  A  stipulation  by  a  defendant  in  an 
action  to  recover  an  assessment  on  unreport- 
ed spirits  alleged  to  have  been  distilled  from 
certain  fruit,  that  he  had  received  such 
fruit  but  had  wholly  failed  to  account  for  its 
destruction  or  for  the  spirits  alleged  to  have 
been  distilled  from  it,  justifies  a  finding  in 
favor  of  the  government.  United  States  v. 
Cole,  134  F.  697. 

79.  They  are  for  the  guidance  of  officers 
in  the  administration  of  the  revenue  laws 
and  have  no  force  as  rules  of  evidence  In  ac- 
tions to  collect  assessments.  United  States 
v.   Cole.   134   F.   697. 

80.  The  rules  and  regulations   prescribed 
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relief."  By  Act  of  Congress,  April  13,  1903,  a  rebate  of  revenue  paid  on  tobacco 
was  authorized,^^  and  strict  compliance  with  the  instructions  on  the  back  of  a  blank 
proof  for  tobacco  rebate,  detailing  the  duties  of  the  witnesses,  is  not  a  condition 
precedent  to  a  right  to  the  rebate.^'  The  action  of  the  commissioner  on  claims 
for  rebates  is  reviewable  by  the  circuit  court.^^  An  allowance  by  the  commissioner 
of  internal  revenue  for  the  refund  of  a  tax  illegally  collected  is  an  award  upon 
which  an  action  may  be  maintained,  and  is  conclusive  until  impeached  for  fraud 
or  mistake.*^  A  declaration  on  a  distillei-'s  bond,  the  condition  of  which  is  that 
the  principal  should  in  all  respects  comply  with  the  law  and  regulations  relative  to 
the  duties  of  distillers,  must  ■set  forth  with  certainty  tlie  laws  or  regulations  violated 
and  the  laws  authorizing  the  commissioner  to  make  the  regulations  broken.^^  The 
rules  of  procedure  of  the  Federal  court  apply  in  internal  revenue  proceedings.^' 

§  3.     Oleomargarine  Act  August  2,  1886.^^ 

§  3.  War  Revenue  Acts  June  13,  1898,  and  March  Z,  1901}^ — A  claim  to 
recover  back  internal  revenue  taxes  illegally  exacted  is  one  founded  upon  a  law  of 
congress  and  may  be  enforced  by  an  action  directly  against  the  United  States  under 
that  act,  after  it  has  be6n  presented  to  the  commissioner  of  internal  revenue,  whether 
or  not  it  is  approved  by  him  and  whether  it  sounds  in  contract  or  in  tort.'"  An 
action  against  the  United  States  upon  a  claim  to  recover  back  internal  revenue  taxes 
illegally  exacted  which  has  been  presented  to  but  not  approved  by  the  commissioner 
of  internal  revenue  is  barred  after  two  years.^'^  A  statement  of  claim  against  a 
collector  to  recover  revenue  taxes  paid,  on  the  ground  that  plaintiff  is  not  subject 
to  such  taxes,  should  set  out  the  transactions  on  account  of  which  they  were 
assessed.'^ 

The  requirement  that  certain  instruments  bear  a  revenue  stamp  does  not 
apply  to  an  option  to  purchase   land,'*   and   is   not  binding  on  state   courts.'* 


■by  the  commissioner  of  Internal  revenue  on 
April  28,  1902,  providing  for  claims  for  re- 
bate under  act  April  12,  1902,  c.  500,  I  3  (32 
Stat.  96),  of  taxes  paid  on  manufactured  to- 
bacco and  snuff,  are  reasonable.  Powell  v. 
U.  S.,  135  F.  881. 

81.  A  bankrupt's  trustee  is  not  entitled  to 
recover  where  there  is  evidence  tending  to 
show  that  the  claim  is  fraudulent  and  that 
the  regulations  prescribed  are  not  complied 
with.     Powell   V.  U.    S.,  135  P.   881. 

82.  The  uncontradicted  testimony  of  four 
witnesses  in  a  suit  for  a  tobacco  rebate  as 
authorized  by  Act  April  12,  1902,  is  sufficient 
as  against  evidence  that  the  space  in  the 
store  was  inadequate  to  hold  the  amount  of 
tobacco  testified  to,  offered  for  the  purpose 
of  showing  that  the  claim  was  fraudulent. 
Hyams  v.  TJ.  S.,  139  F.   997. 

83.  Hyams   v.    U.    S.,    139    F.    997. 

S4.  A  rejection  by  the  commissioner  of  In- 
ternal revenue  in  proceedings  to  recover  a 
tobacco  rebate  as  authorized  by  Act  Cong. 
April  12,  1902,  the  whole  claim  having  ac- 
crued since  the  passage  of  the  Tucker  Act 
March  3,  1887,  amended  by  Act  June  27,  1898, 
Is  reviewable  by  the  circuit  court.  Hyams 
V.  U.   S.,    139  F.   997. 

85.  Action  may  be  maintained  in  the 
court  of  claims  directly  against  the  govern- 
ment.    F.dison  Illuminating  Co.'s  Case,  38  Ct. 

CI.   208. 

8«.    United  States  v.  Zemel  Co.,  137  F.  989. 

87.  Under  the  rule  of  court  that  the  ar- 
rangement of  rules   under   distinct   heads   is 


not  to  prevent  their  covering  every  mode  of 
procedure  to  which  they  are  applicable,  a 
rule  under  the  head  "Admiralty"  that  ser- 
vice on  the  proctor  of  a  party  in  admiralty 
stipulations  binds  the  sureties  applies  to  in- 
ternal revenue  proceedings.  United  States 
v.  59,650  Cigars,  138  F.  166. 
88,  89.     See  4  C.  L.  247. 

90.  Christie-Street  Commission  Co.  v.  U. 
S.    [C.    C.   A.]    136   F.    326. 

91.  Rev.  St.  §  3227  (U.  S.  Comp.  St.  1901, 
p.  2089).  Christie-Street  Commission  Co.  v. 
U.  S.  [C.  C.  A.]  136  F.  326.  The  limitation  of 
two  years  prescribed  by  Rev.  St.  §  3227  for 
the  commencement  of  actions  to  recover  in- 
ternal revenue  taxes  illegally  exacted  is  not 
inconsistent  with  and  was  not  repealed  by 
the  Act  of  March  3,  1887,  providing  that  ac- 
tions under  the  law  must  be  brought  within 
six   years.     Id. 

92.  Haight  &  Freese  Co.  v.  McCoach,  135 
F.    894. 

03.  Only  Instruments  conveying  an  inter- 
est or  title  are  required  to  be  stamped. 
Hughes  V.  Antill,  23  Pa.  Super.  Ct.  290. 

94.  The  Federal  statute  requiring  a  rev- 
enue stamp  to  be  placed  on  a  deed  need  not 
be  complied  with  in  order  to  render  such 
deed  valid  in  state  courts.  Thompson  v. 
Calhoun,  216  111.  161,  74  N.  E.  775.  The  ques- 
tion of  want  of  a  revenue  stamp  on  an  in- 
surance policy  cannot  properly  be  raised  in 
a  state  court.  Wheaton  v.  Liverpool  &  L. 
&  G.  Ins.  CO.   [S.  D.]   104  N.  W.  850. 
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Tlie  legacy  tax^^  was  not  "imposed"  and  did  not  become  a  lien  until  one  year 
after  the  testator's  death."*  It  did  not  apply  to  contingent  legacies''  and  was  re- 
pealed July  1,  1903.'^ 

§  4.     Filled  Cheese  Act  June  6,  1896.^^ 

INTERNATIONAL  LAW.l 

The  law  of  nations  applies  to  decide  matters  foiTnerly  decided  by  a  treaty 
which  by  act  of  one  nation  has  been  abrogated^  and  matters  resolved  from  doubt  by 
treaty  may  thereby  again  become  doubtful.^  When  sovereignty  changes,  local 
laws  continue  in  force  till  changed.* 

INTERPLEADEB. 

§  1.     IVature    of   Remedy    and   RIglit    to    It .      §  2.     Proeednre    and    Relief;    Discharge    of 
(163).  I  Stakeholder;  Costa    (164). 

§  1.  Nature  of  remedy  and  right  to  it} — There  must  be  two  persons  claiming 
the  same  thing  against  complainant  adversely  to  each  other,  and  he  must  be  without 
beneficial  interest  in  it  and  unable  to  determine  without  hazard  who  is  right.'  The 
right  to  interplead  is  not  in  abeyance  merely  because  one  of  the  claimants  must 


95.  See  4  C.  L.   248. 

96.  Where  a  testator  died  within  one  year 
prior  to  July  1.  1902,  the  date  the  tax  was 
repealed,  legacies  provided  by  him  are  not 
taxable.  Eidman  v.  Tilghman  [C.  C.  A.]  136 
F.    141. 

97.  To  A.  "when  she  Is  IS  years  old"  is 
contingent.  Heberton  v.  McClain,  135  F. 
226.  An  estate  to  "A."  conditioned  on  his  at- 
taining a  certain  age  is  contingent.  Vander- 
bilt  V.  Eidman,  196  U.  S.  480,  49  Law.  Ed. 
563. 

98.  The  legacy  tax  was  not  due  and  pay- 
able until  one  year  after  the  death  of  the 
testator,  and  was  repealed  July  1,  1902; 
hence  it  did  not  attach  to  legacies  provided 
by  a  testator  who  died  within  one  year  prior 
to  the  date  of  repeal.  Philadelphia  Trust, 
etc.,  Co.  V.  McCoach,   135   P.   866. 

99.  See   4  C.  L.  249. 

1.  Excludes  matters  relating  to  war,  prize, 
etc.  (see  War,  4  C.  L.  1818);  aliens  (5  C.  L. 
96),  conflict  of  laws  (5  C.  L.  610);  seamen 
(see  Shipping,  etc.,  4  .C.  L.  1450);  ambassa- 
dors and  consuls   (5  C.  L.  113). 

2,  3.     Schooner  Atlantic,   39   Ct.  CI.   193. 

4.  Philippine  Sugar  Estates  Co.'s  Case, 
39  Ct.  CI.  225. 

5.  See   4  C.  L.   249. 

6.  Kellogg  V.  Mutual  Life  Ins.  Co.,  25 
App.  D.  C.  36.  The  tendency  is  to  extend 
the  remedy  more  freely.  Its  rise  and 
growth  are  reviewed  in  Byers  v.  Sansom- 
Thayer  Com.  Co.,   Ill  111.  App.   575. 

AlloTved:  Where  complainant  bank  held  de- 
posits claimed  by  both  principal  and  agents 
in  the  transactions  whence  the  money  came. 
Fidelity  Fire  Ins.  Co.  v.  Illinois  Trust 
&  Sav.  Bank,  110  111.  App.  92.  To  ware- 
houseman where  bailor  had  given  con- 
flicting delivery  orders.  Beebe  v.  Mead,  101 
App.  Div.  500,  92  N.  T.  S.  51.  Where  bank 
held  stocks  claimed  by  several  as  succes- 
sors In  estate.  Dickinson  v.  Griggsville 
Nat.  Bank,  111  111.  App.  183.  As  to  money  re- 
alized from  a  sale  and  claimed  against  buy- 


er by  one  as  owner  and  others  as  mort- 
gagees. Byers  v.  Sansom-Thayer  Com.  Co., 
Ill  III.  App.  575.  In  case  of  contentious 
claims  by  depositor's  executors  against  his 
assignee  of  certificate  of  deposit  alleged  to 
hold  by  an  incomplete  gift.  Harris  Bank- 
ing Co.  V.  Miller  [Mo.]  89  S.  W.  629.  To 
the  depositary  of  a  specific  sum  claimed  by 
the  depositor  and  by  others  as  the  intended 
payees.  Mercantile  Trust  Co.  v.  Calvet- 
Rogniat,  46  Misc.  16,  93  N.  Y.  S.  238.  All 
mechanics'  lienors  were  required  to  come 
in  and  litigate  and  owner  was  discharged 
on  payment  of  contract  price  into  court. 
Stimson  v.  Dunham,  Carrigan,  Hayden  Co., 
146  Cal.   281,  79  P.  968. 

Refused:  The  remedy  is  bill  to  vacate 
for  fraud  and  not  interpleader  where  plain- 
tiff, a  tenant,  Tvas  induced  by  his  creditor 
to  suffer  judgment  as  garnishee  for  rent 
after  the  iandlord  had  parted  with  his  in- 
terest, the  garnishment  plaintiff  being  inno- 
cent of  complicity.  Belond  V.  Rayburn 
[Wash]    80  P.  553. 

Legal  doubt  or  hazard:  Bill  dismissed 
which  shO"wed  clear  legal  obligation  to 
mechanics'  lienor  as  against  contractor. 
Turner  v.  Miller  [N.  J.  Eq.]  61  A.  741.  It 
■will  not  lie  at  suit  of  garnishee  where  the 
garnishment  proceeding  includes  all  claim- 
ants and  will  decide  all  questions.  Eau 
Claire  Nat.  Bank  v.  Chippewa  Valley  Bank 
[Wis.]  102  N.  W.  1068.  As  against  assignee 
of  judgment,  the  judgment  creditor's  re- 
ceiver does  not  by  mere  assertion  of  a  de- 
mand create  a  doubt  or  hazard.  Stock, 
Grain  &  Provision  Co.  v.  Haight,  95  N.  Y.  S. 
71.  Claim  of  a  receiver  of  one  who  had  de- 
posited money  to  secure  performance  of 
charter  party  held  not  well  founded.  Han- 
na  V.  Manufacturers'  Trust  Co.,  93  N.  Y.  S. 
304. 

Hostility  to  one  claimant  is  not  shown 
by  the  mere  filing  of  an  answer  when  sued 
by  one.  Mercantile  Trust  Co.  v.  Calvet- 
Rogniat,   46  Misc.   16,   93  N.  Y.   S.   238. 
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resort  to  suit  necessarily  determinatiTe  of  the  doubt  before  he  can  recover.'^  The 
existence  of  an  obligation  from  complainant  to  one  of  defendants  of  a  nature  not  ad- 
judicable  under  the  bill  is  fatal.*  Privity  between  the  adverse  claimAnts  if  other- 
wise requisite"  is  not  so  when  they  claim  from  a  common  source.^" 

Statutory  proceedings  to  implead  third  persons  claiming  against  a  defendant 
are  akin  to  equitable  interpleader/^  and  in  New  York  this  may  be  allowed  in  the 
municipal  courts  ;^^  but  inferior  courts  will  not  do  so  if  issues  would  thereby  be  made 
resulting  in  an  ouster  of  jurisdiction.^' 

§  3.  Procedure  and  relief;  discharge  of  stakeholder;  costs}*  Process  and 
pleading. — Personal  jurisdiction  of  both  claimants  is  essential/^  but  if  it  can  be  ob- 
tained, the  commencement  and  pendency  of  a  suit  by  one  of  them  in  another  juris- 
diction is  no  obstacle.^' 

The  contentious  claims  should  be  so  pleaded  as  to  show  a  risk  in  paying 
either.^^  They  need  not  be  set  out  so  particularly  that  the  causes  of  action  asserted 
would  be  well  pleaded.^^  The  prayer  should  be  that  defendants  be  compelled  to 
litigate  and  settle  their  titles.^"  The  affidavit  of  noncoUusion  either  in  the  bill 
or  annexed  to  it  is  essential.^"  When  there  is  a  sworn  denial  of  collusion  and  an 
averment  of  indifference  the  inference  from  the  existence  of  a  contract  with  one  de- 
fendant is  overcome. ^^ 

Disckarge.^^^ — While  discharge  should  not  follow  inunediately  on  the  filing  of 
an  amended  bill  without  further  answer/^  it  is  harmless  if  naught  has  been  changed 
but  to  increase  the  fund  paid  into  court.^'  When  interpleader  is  allowed  on  paying 
into  court,  the  applicant  should  not  only  be  dismissed  but  there  should  be  a  judg- 
ment barring  the  reassertion  of  the  obligation,^*  and  until  this  is  done  he  may  resist 
a  dismissal  as  to  him.^° 

Further  proceedings.''^^ — Having  allowed  the  bill  the  usual  practice  is  to  order 
defendants  to  litigate  their  claims^"  and  the  one  claiming  against  the  prima  facie 
right  is  to  be  the  actor."  It  is  error  to  enter  an  ex  parte  decree  nisi  for  the  one 
prima  facie  entitled^^  especially  when  requiring  the  other  to  plead  in  short  time  and 


7.  Judgment  defendant  levied  on  by 
judgment  plaintiffs  creditor  may  sue  to 
Interplead  notwithstanding  such  creditor's 
Inability  to  proceed  except  by  supplemen 
tary  proceedings  against  the  Judgment  de- 
fendant. Code  Civ.  Proc.  §§  717,  721.  Water 
Supply  Co.  V.  Sarnow  [Cal.  App.]   82  P.  689. 

8.  Byers  v.  Sansom-Thayer  Com.  Co.,  Ill 
III.  App.  575.  No  such  duty  in  case  of  factor 
who  has  money  claimed  by  consignor  as 
owner    of    goods    and    by    mortgagees.     Id. 

9.  See  4  C.  L.  250,  n.  98;  Fletcher,  Eq. 
PI.  &  Pr.  §  773. 

10.  Two  claims  under  same  Insurance 
policy.  Kellogg  v.  Mutual  Life  Ins.  Co.,  25 
App.  D.   C.   36. 

11.  Dexter  v.  Lichliter,  24  App.  D.  C.  222. 

12.  Municipal  Court  Act,  §  187  (Laws 
1902,  c.  580)  so  provides.  Relchardt  v. 
American  Platinum  Works,   94   N.  T.  S.   384. 

13.  Equitable  issues.  Marcus  v.  Aufses, 
94  N.  T.  S.  397;  Krugman  v.  Hanover  Fire 
Ins.   Co.,   94  N.   T.   S.   399. 

14.  See  4  C.  L.  251. 

15.  Publication  will  not  suffice.  Dexter 
T.  Iiichllter,  24  App.  D.  C.  222.  If  attempted,' 
a  special  appearance  to  challenge  the  Juris- 
diction is  proper.     Id. 

16.  Kelloggr  V.  Mutual  Life  Ins.  Co.,  35 
App.  D.  C.  36. 

17.  Bill    held    to    show    clear    legal    duty 


to  pay  mechanic's  lien  and  not  principal 
contractor.  Turner  v.  Miller  [N.  J.  Eq.]  61 
A.    741. 

IS.  Byers  v.  Sansom-Thayer  Com.  Co.,  Ill 
111.  App.  575. 

19.  Chartiers  Oil  Co.  v.  Moore's  Devisees, 
56  W.  Va.    540,  49  S.  E.  449. 

20.  Chartiers  Oil  Co.  v.  Moore's  Devisees, 
56  W.  Va.  540,  49  S.  E.  449.  The  affidavit 
of  noncoUusion  is  supplied  by  a  suitable 
averment  In  a  verified  bill.  Byers  v.  San- 
som-Thayer Com.  Co.,  Ill  111.  App.  575. 

21.  Facts  were  confessed  by  demurrer. 
Byers  v.  Sansom-Thayer  Com.  Co.,  Ill  111. 
App.   575. 

21a.     See  4  C.  L.  252. 

22.  23.  Kellogg  V.  Mutual  Life  ''is.  Co., 
25  App.   D.  C.   36. 

24.  Plaintiff  who  interpleaded  claimants 
to  a  Judgment  should  have  a  Judgment  de- 
claring same  discharged.  Bowsky  v.  Cosby, 
94  N.  T.  S.  792.  Such  Judgment  should  not 
be  rendered  on  appeal,  but  where  remand  Is 
in  any  event  necessary  should  be  below.     Id. 

25.  Bowsky  V.  Cosby,  94  N.  T.  S.  792. 
25a.     See  4  C.  L.  252. 

26.  See   Fletcher  Bq.   PI.   &  Pr.   §   790. 

27.  Buck  V.  Mason    [C.  C.   A.l    135   F.    304. 

28.  Buck  V.  Mason  CC.  C.  A.]  135  F.  304. 
Seven  days  for  claimant  at  distance  to  plead 
Is    too   little.     Id. 
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only  on  conditions  of  indemnity.  If  by  agreement  all  parties  are  to  have  their 
rights  decreed,  leaving  only  the  disputed  claims,  the  decree  cannot  go  into  the 
adjustment  of  the  dispute.^*  Interpleader  being  refused,  the  bill  will  not  support 
a  decree  affecting  defendants'  rights.'*  Injunction  against  threatened  suits  will 
issue  in  aid  of  interpleader.'^  Privileges  or  defenses  pertaining  wholly  to  com- 
plainant and  necessarily  forborne  by  him  in  interpleading  will  not  be  litigated.'^ 

Statutory  interpleaders  are  equitable  in  nature  f^  hence  if  the  code  merely  gives 
the  remedy  and  provides  no  procedure,  that  of  equity  should  be  adopted,"*  and  if  an 
order  of  interpleader  be  entered  in  an  action,  it  becomes  an  equitable  one.'°  When 
a  defendant  moves  for  interpleader,  the  practice  is  to  substitute  for  him  the  other 
claimant  and  to  plead  anew  or  supplementally  as  the  case  requires.'*  Leave  to 
plead  supplementally  should  be  asked  by  plaintiff'^  but  an  admission  of  "due" 
service  by  the  new  defendant  disentitles  him  to  object.'*  Likewise  plaintiff  by  si- 
lence may  waive  objection  to  the  jurisdiction  ovei-  the  new  defendant.''  If  the  new 
defendant  fails  to  plead  responsively,  he  may  be  defaulted.*" 

Costs  are  taxable  against  the  one  who  has  wrongfully  claimed  the  property.*^ 

Interpretation  ;  Intekpeetees  ;  Intekstatb  Commeece  ;  Intebventiow,  see  latest  topical 
index. 

INTOXICATING    LIQUOKS. 


§  1.  Control  of  the  litqnor  Traffic;  Valid- 
ity of  Statutes  and  Ordinances  (165).  Dis- 
pensary Laws   (169). 

§  3.  I^ocal  Option  liBTTS  (170).  Submis- 
sions and  Elections  (170).  Contest  Proceed- 
ings  (173).     Resubmission  (174). 

§  3.  Licenses  and  License  Taxes.  Eequire- 
ment  and  Fixing-  of  Tax  (174).  Application 
For  and  Granting  of  License  (175).  Remon- 
strances (177).  Appeal  and  the  Like  (178). 
Renewals  (179).  Effect  of  Acceptance  (179). 
Bonds  (179).  Payment  and  Collection  of  Fee 
or  Tax  (ISO).  Scope  and  Effect  of  License 
(181).  Surrender,  Transfer  or  Revocation  of 
License  (181).  Sale  Without  License,  or 
Without  Paying  Tax    (183). 

§  4.  Regulation  of  Traffl?.  Dispensary 
System  (183).  Permitting  Music  in  Saloon 
(184).  Prohibition  of  Sale,  Gift  or  Keeping 
Open  at  Certain  Times  (184).  Prohibition  of 
Sale  In  Certain  Places  (185).  Prohibition  of 
Sale  or  Gift  to  Certain  Persons   (186). 


§  S.     Action  for  Penalties  (187). 
S  e.     Criminal  Prosecutions   (188). 

A.  Offenses    and    Responsibility    There- 

for in  Genesal   (188). 

B.  Indictment    and    Prosecution.     Juris- 

diction (193).  Prosecution  in  Gen- 
eral (193).  Indictment,  Informa- 
tion or  Compladnt  (193).  Judicial 
Notice  (196).  Presumptions  and 
Burden  of  Proof  (197).  Admissi- 
bility of  Evidence  (197).  Weight 
and  Sufficiency  of  Evidence  (199). 
Trial  (200).     Appeal  (203). 

§  7.     Summary  Psoceealngs    (203). 

§  8.  Abatement  of  Traffic  as  st  IVulsancei 
Injunction   (204). 

§  9.  CItU  LiabiUtles  for  Injuries  Result- 
tog  Propi  Sale.     Civil  Damage  Laws    (204). 

§  10.  Property  Rights  in  and  Contracts 
Relating  to  Intoxlcnnts    (208). 

§  11.     Drnnkenhess  as  an  OSense   (208). 


§  1.     Control  of  the  liquor  irafjic;  validity  of  statutes  and  ordinances.*^ — ^No 
one  has  an  inherent*'  or  constitutional"  right  to  manufacture  or  sell  intoxicating 


29.  Buck  V.  Mason    tC.  C.   A.]    135  F.    304. 

30.  Interpleader  being  refused  a  lessee 
as  against  two  claimants,  it  was  error  to 
enjoin  one  from  feollecting  rents.  Delaware, 
L.   &  W.  R.   Co.  V.  Foster    tPa.]    61   A.   571. 

31.  Mercantile  Trust  Co.  v.  Calvet-Rog- 
niat,   46  Misc.   16,   93  N.  T.  S.    238. 

32.  In  interpleader  by  an  insurance  com- 
pany, an  assignee  is  not  put  to  proof  of  In- 
terest. Connecticut  Mut.  Life  Ins.  Co.  v. 
Tucker  [R.  1.3   61  A,  142. 

33.  See  ante,  §  1. 

34.  Greenblatt  v.  Mendelsohn,  92  N.  T.  S. 
963;  Hanna  v.  Manufacturers*  Trust  Co.,  93 
N,  T.   a   304. 

35.  Greenblatt  v.  Mendelsohn,  92  N.  T.  S. 
963. 


36.  Under  the  IVeTv  Yorlc  Code  the  prac- 
tice is:  When  a  defendant  in  an  action  ob- 
tains an  order,  the  plaintiff  applies  for  leavo 
to  file  a  supplemental  complaint  and  to  sub- 
stitute for  defendant  the  adverse  claimant 
on  the  former's  paying  or  tendering  Into 
court  the  money  or  property.  The  supple- 
mental complaint  should  allege  the  cause 
of  action  as  originally  pleaded  and  add  alle- 
gations showing  the  Interpleader  and  de- 
mand judgment  against  the  new  defendant 
for  the  money  or  property  and  costs.  The 
new  defendant  may  then  answer  within  the 
regular  time.  Greenblatt  v.  Mendelsohn,  93 
N.  T.  S.   963. 

37,  38.  Greenblatt  v.  Mendelsohn,  92  N.  T. 
S.   963. 
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liquors  even  for  medical,  mechanical  or  scientiiic  purposes/'  the  traffic  being  subject 
to  the  control  of  the  state  through  an  exercise  of  its  police  power.**  Hence  the 
legislature  may  prohibit  the  manufacture  and  sale  of  intoxicating  liquors  in  the 
state  or  it  may  impose  any  conditions,  short  of  prohibition,  upon  the  manufacture 
and  traffic  in  such  liquor,  that  it  deems  proper.*'  It  may  pass  laws  of  local  appli- 
cation.*' The  statutes  must,  however,  observe  constitutional  requirements,*^  such  as 
the  distribution  of  governmental  functions'"  and  requirements  as  to  title.'^     In  some 


39.  Reichardt  v.  American  Platinum 
Works,  94  N.  T.  S.   384. 

40.  Greenblatt  v.  Mendelsohn,  92  N.  T.  S. 
963. 

41.  Dickinson  v.  Grigrgsville  Nat.  Bank, 
111  III.  App.  183.  Defeated  claimant  taxed 
with  costs.  Sovereign  Camp  Woodmen  of 
the  World  v.  Wood  [Mo.  App.]  89  S.  W.  891. 
Allowance  of  a  percentage  of  the  value  of 
the  property  is  error  where  complainant 
claimed  no  right  in  it.  Beebe  v.  Mead,  101 
App.  Div.  500,  92  N.  Y.  S.  51. 

42.  See  4  C.  L..   253. 

43.  Barnett  V.  Pemiscot  County.  Court 
[Mo.  App.]  86  S.  W.  575;  Sandys  v.  Williams 
[Or.]  80  P.  642;  Fanning's  License,  23  Pa. 
Super.   Ct.    622. 

44.  The  right  Is  not  one  of  the  privileges 
guarantied  to  the  citizens  of  the  United 
States  by  the  fourteenth  amendment  to  the 
Federal  Constitution.  Sandys  v.  Williams 
[Or.]  80  P.  642;  State  v.  'Durein  [Kan.]  80  P. 
987. 

45.  The  constitutional  rights  of  a  person 
are  not  violated  by  denying  him  a  permit  or 
by  canceling  such  permit  after  it  has  been 
granted.  Procedure  under  Kansas  statutes 
considered.  Newman  v.  L-ake  [Kan.]  79  P. 
675,  foUowing  State  v.  Durein  [Kan.]  78  P. 
152. 

46.  Sandys  v.  Williams  [Or.]  80  P.  642; 
Borck  v.  State  [Ala-]  39  So.  580;  Hart  v.  State 
[Miss.]  39  So.  523;  Equitable  Loan  &  Security 
Co.  V.  Bdwardsville  [Ala.]  38  So.  1016;  Mc- 
Laury  v.  Watelsky  [Tex.  Civ.  App.]  13  Tex. 
Ct.  Rep.  404,  87  S.  W.  1045.  Exercise  of  the 
police  power  in  regulating  the  sale  and  con- 
sumption of  intoxicating  liquors,  see  1  Ab- 
bott, Municipal  Corp.   §  130,  pp.  250  et    seq. 

47.  State  V.  Durein  [Kan.]  80  P.  987.  The 
amendment  to  the  state  constitution  pro- 
hibiting the  manufacture  and  sale  of  intoxi- 
cating liquors  except  for  certain  purposes  af- 
fected the  power  of  the  legislature  to  toler- 
ate only,  and  did  not  abridge  its  power  fur- 
ther to  restrain  or  prohibit  the  liquor  traf- 
fic.    Id. 

48.  State  V.  Barrett,  138  N.  C.  630,  50  S.  B. 

B06. 

49.  Code  1892,  5  1604,  making  it  a  mis- 
demeanor to  act  as  agent  of  either  the  seller 
or  purchaser  in  effecting  an  unlawful  sale  of 
liquor  in  any  territory  in  which  a  sale  is 
prohibited  Is  constitutional.  Hart  v.  State 
[Miss.]   39   So.  523. 

50.  Chapter  346,  p.  626,  Gen.  Laws  1905, 
relating  to  the  issuance  of  liquor  licenses  by 
the  county  commissioners,  held  not  to  violate 
art.  3,  §  1,  of  the  Constitution  of  the  state, 
relating  to  the  distribution  of  governmental 
functions.  State  v.  Bates  [Minn.]  104  N.  W. 
709.  Laws  1903,  p.  749,  §  434  making  the 
possession  of  more  than  one  quart  of  intoxi- 


cating liquor  by  an  •unlicensed  person  prima 
facie  evidence  of  keeping  it  for  sale,  is  not 
unconstitutional  as  an  Invasion  by  the  legis- 
lative of  the  judicial  department  of  the  gov- 
ernment. State  V.  Barrett,  138  N.  C.  630,  60 
S.  B.  506.  Acts  of  April  28,  1899  (P.  L.  67  and 
68)  are  unconstitutional,  inasmuch  as  they 
seek  to  delegate  the  legislative  power  by  re- 
quiring that  the  repeal  provided  for  shall  not 
go  into  effect  unless  a  majority  of  duly  quali- 
fied voters  of  the  borough  and  county  shall 
vote  in  favor  of  said  repeal  at  an  election  to 
be  held  in  accordance  with  the  provisions  of 
the  act.  McGonnell's  License,  24  Pa.  Super. 
Ct.  642. 

51.  Laws  1901,  p.  58,  c.  4930  is  not  uncon- 
stitutional as  embracing  two  subjepts.  Cae- 
sar V.  State  [Fla.]  39  So.  470.  Act  of  June  9, 
1891  (P.  L.  248)  held  constitutional.  Strouds- 
burg  Borough  v.  Shick,  24  Pa.  Super.  Ct.  442. 
The  prohibition  of  the  sale  of  liquor  on  cer- 
tain days  is  pertinent  to  and  naturally  oonnect- 
fd  with  the  general  subject  of  the  sale  of  in- 
toxicants. Ordinance  entitled  "Sale  of  In- 
toxicating Liquors,"  and  the  body  of  the  act 
prohibiting  the  opening  of  licensed  saloons 
on  the  Sabbath  held  valid.  City  of  Duluth  v. 
Abrahamson  [Minn.]  104  N.  W.  682.  Restric- 
tions and  limitations  attached  to  a  license 
are  germane  to  and  properly  connected  with 
the  subject  of  imposing  license  taxes,  and 
consequently  they  may  be  embraced  in  an  ax;t 
with  such  subject.  Schiller  v.  State  [Fla.]  38  So. 
706.  Provisions  for  the  payment  of  the  license 
and  other  taxes,  prescribing  penalties  for  6h- 
ing  business  without  a  license  and  prescribing 
penalties  for  'failure  to  comply  with  the  pro- 
visions of  such  licenses,  are  matters  properly 
connected  with  the  subject  of  imposing  li- 
cense and  other  taxes,  and  they  may  properly 
be  embraced  in  one  act.  Laws  1903,  p.  3.  ch. 
5106,  held  valid.  Id.  The  title  "An  ordi- 
nance concerning  misdemeanors"  is  suffi- 
ciently broad  to  cover  a  provision  prohibit- 
ing any  one  engaging  in  any  calling  on 
Sunday,  or  keeping  open  any  place  of 
business,  or  permitting  persons  to  re- 
sort thereto  for  the  purpose  of  drink- 
ing intoxicating  liquor  on  Sunday.  Town 
of  Lovilla  V.  Cobb,  126  Iowa,  557,  102 
N.  W.  496.  The  title  of  an  act  being  "An 
act  to  prohibit  the  sale  of"  liquors  of  a  given 
character  in  a  named  county,  "and  for  other 
purposes  herein  mentioned,"  authorizes  legis- 
lation in  the  body  of  the  act  that  the  prohi- 
bition should  not  become  effective  until  an 
election  was  had  and  a  result  favoring  such 
prohibition  was  obtained.  Oglesby  v.  State,  121 
O-a.  602,  49  S.  B.  706.  Acts  1903,  p.  64,  en- 
titled "An  act  to  prohibit  the  sale  of  liquor 
on  Sunday,"  held  valid,  though  it  prohibits 
Sunday  sales,  provides  a  punishment  there- 
for,  imposes    forfeiture   of   the   license   on   a 
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states  an  act  containing  subjects  not  embraced  in  the  title  is  void  only  as  to  snch 
subjects.^^  The  state,  or  its  subordinate  agent,  when  duly  authorized,  may  confer 
the  privilege  on  one  class  of  persons  and  deny  it  as  to  others.'^'  The  act  must  not 
deny  anyone  the  equal  protection  of  the  law.°*  An  act  prohibiting  a  recovery 
for  liquor  bought  in  another  state  does  not  impair  the  obligation  of  a  contract.^" 
Subject  to  well-defined  limitations  the  legislatures  may  change  the  rules  of  evidence 
and  declare  that  certain  facts  or  conditions,  when  shown,  shall  constitute  prima  facie 
evidence  of  guilt,''*  and  in  this  connection  it  cannot  be  said,  as  a  matter  of  law, 
that  the  keeping  of  more  than  one  quart  of  liquor  in  one's  possession  has  no  relation 
to  an  intent  to  sell."'  The  legislature  cannot  change  the  meaning  of  the  word 
"sale"  so  as  to  evade  or  enlarge  constitutional  provisions  respecting  sales  of  intoxi- 
cants.'* Where  the  liquor  is  an  article  of  interstate  commerce  °°  it  is  not  sub- 
ject to  state  legislation,"*  though  this  rule  has  been  modified  by  the  "Wilson  Bill" 
so  as  to  render  the  shipment  subject  to  the  state  laws  upon  its  "arrival  in"  the  state. '^ 
Under  this  law  the  power  of  the  state  does  not  attach  until  the  liquor  is  delivered 
to  the  consignee,*^  though  the  state  may  exact  a  license  fee  from  one  selling  liquors 


conviction  for  a  second  offense  within  a  year, 
prescribes  certain  duties  of  the  clerk  of  court 
and  judge  in  the  event  of  a  second  convic- 
tion, and  provides  a  penalty  for  failure  of 
the  judge  to  perform  such  duties.  Borok  v. 
State  [Ala.]   39  So.  580. 

53.  A  contention  that  "An  act  to  regTilate 
the  sale  of  intoxicants"  is  void  because  un- 
dertaking also  to  regulate  gifts  of  in- 
toxicants is  untenable  under  Const,  art.  3,  § 
35.  McDaury  v.  Watelsky  [Tex.  Civ.  App.]  13 
Tex.  Ct.  Rep.  404,  87  S.  W.  1045. 

."S3.  Sandys  v.  VSrilliams  [Or.]  80  P.  642. 
An  ordinance  prohibiting  a  sale  of  intoxicat- 
ing liquors  in  a  private  room  does  not,  by 
making  an  exception  in  favor  of  hotels,  con- 
travene Const,  art.  1,  §  21,  inhibiting  laws 
granting  privileges  which  on  the  same  terms 
shall  not   equally  belong  to   all  citizens.     Id. 

54.  Rev.  St.  c.  29,  §  64,  prohibiting  a  re- 
covery for  liquor  bought  in  another  state, 
held  valid.  Corbin  v.  Houlehan  [Me.]  61  A. 
131.  An  act  giving  a  right  of  recovery  on  a 
liquor  dealer's  bond  for  selling  liquor  to 
minors  held  valid.  McLaury  v.  Watelsky 
[Tex.   Civ.    App.]    13    Tex.    Ct.   Rep.    404,    87   S. 

"W.  1045.  Rev.  Laws  1895,  art.  50601,  regu- 
lating the  sale  of  liquors,  and  providing  that 
it  shall  not  apply  to  wines  made  from  grapes 
grown  in  the  state  while  in  the  hands  of  the 
producers,  held  valid.  Douthit  v.  State 
[Tex.]  83  S.  W.  795.  IJaws  1903,  p.  749,  c. 
434, 'making  the  possession  of  more  than  one 
quart  of  intoxicating  liquor  by  an  unlicensed 
person  prima  facie  evidence  of  keeping  it  for 
sale,  held  valid.  State  v.  Barrett,  138  N.  C. 
630,  50  S.  B.  506. 

55.  Rev.  St.  0.  29,  §  64  construed.  Corbin 
V.  Houlehan  [Me.]   61  A.  131. 

56.  Laws  N.  C.  1903,  p.  749,  c.  434,  making 
the  possession  of  more  than  one  quart  of 
intoxicating  liquor  by  an  unlicensed  person 
prima  facie  evidence  of  keeping  it  for  sale, 
is  valid.  State  v.  Barrett,  138  N.  C.  630,  50  S. 
E.  506.  Is  not  unconstitutional  as  an  inva- 
sion by  the  legislative  of  the  judicial  depart- 
ment of  the  government  (Id.),  nor  as  depriv- 
ing the  accused  of  the  presumption  of  Inno- 
cence (Id.),  nor  as  denying  him  the  equal 
protection  of  the  law  (Id.). 


57.  State  v.  Barrett,  138  N.  C.  630,  50  S.  B. 
506.  Laws  1903,  p.  749,  c.  434,  making  the 
possession  of  more  than  one  quart  of  intoxi- 
cating liquor  by  an  unlicensed  person  prima 
facie  evidence  of  keeping  It  for  sale,  is  not 
void  as  arbitrarily  making  a  lawful  act 
prima  facie  evidence  of  a  guilty  intent.     Id. 

58.  Act  providing  that  C.  O.  D.  contracts 
of  sale  shall  be  deemed  to  have  been  made 
where  the  goods  are  delivered  and  paid  for 
held  unconstitutional.  Keller  v.  State  [Tex. 
Cr.  App.]  13  Tex.  Ct.  Rep.  264,  87  S.  W.  669. 
See  4  C.  L.  271,  n.  10. 

59.  Intoxicating  liquors  shipped  from  one 
state  into  another  on  a  C.  O.  D.  contract  is 
interstate  commerce,  and  cannot  be  control- 
led by  state  laws.  Sedgwick  v.  State  [Tex. 
Cr.  App.]  85  S.  W.  813;  Donley  v.  State  [Tex. 
Cr.  App.]  14  Tex.  Ct.  Rep.  13,  89  S.  W.  553; 
Id.  [Tex.  Cr.  App.]  14  Tex.  Ct.  Rep.  13,  89  S. 
W.  554.  Where  wholesale  liquor  dealer  con- 
tracts within  a  state  to  sell  liquor  to  be 
shipp.ed  from  another  state,  the  shipment  is 
interstate  commerce,  though  the  seller  is  a 
resident  of  the  state  where  the  sale  is  made 
and  the  whisky  is  to  be  delivered.  Sloman 
V.  Moebs  Co.  [Mich.]  102  N.  W.  854. 

80.  Rev.  Pol.  Code,  §§  2834,  2838,  making 
it  an  offense  for  a  traveling  salesman  to  take 
orders  for  Intoxicating  liquor  without  a  li- 
cense, does  not  violate  the  Interstate  com- 
merce clause  of  the  Federal  Constitution, 
State  V.  Delamater  [S.  D.]  104  N.  W.  537. 
Code  1892,  §  1604,  making  it  a  misdemeanor 
to  act  as  agent  of  either  the  seller  or  pur- 
chaser in  effecting  an  unlawful  sale,  does 
not  violnte  the  interstate  commerce  clause  of 
the  Federal  Constitution.  Hart  v.  State 
[Miss.]    39   So.    523. 

61.  Wilson  Bill  is  26  Stat.  613,  c.  728.  See 
note  Constitutionality  of  laws  affecting  In- 
terstate commerce,  3  C.  L.  711,  where  the  law 
on  this   subject  is  fully  developed. 

6a.  Crigler  v.  Commonwealth  [Ky.]  87 
S.  W.  276.  Intoxicating  liquors  shipped  C. 
O.  D.  from  one  state  into  another  state  can- 
not be  subjected  to  seizure  under  the  laws  of 
the  latter  state  while  in  the  hands  of  the 
common  carrier.  American  Exp.  Co.  v.  Iowa, 
196  U.  S.   133,  49   Law.  Ed.   417;  Adams  Exp. 
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■within  the  state  on  a  boat  engaged  in  interstate  commerce.'"  In  order  to  be  inter- 
state commerce,  the  introduction  of  the  liquor  into  the  state  must  not  be  for  the 
purpose  of  ah  illegal  sale.*^  A  state  inspection  law,  although  producing  a  revenue 
and  proTiding  an  inadequate  inspection,  will  be  deemed  to  have  been  enacted  in 
the  exercise  of  the  state's  police  power  within  the  meaning  of  the  "Wilson  Bill  "*^  and 
such  an  act  is  not  void  as  an  interference  with  interstate  commerce  because  it  oper- 
ates to  deter  shipments  into  the  state,^"  nor  does  it  xmlawfully  burd'en  such  com- 
merce.*'  Congress  has  no  power  to  penalize  the  sale  of  liquor  to  an  Indian  who 
has  been  emancipated  and  given  the  privileges  of  citizenship.**  The  provision  of 
a  local  option  law  excepting  sales  for  sacramental  and  medicinal  purposes  ,from  its 
operation  does  not  violate  a  constitutional  provision  requiring  the  legislature  to 
enact  laws  whereby  the  voters  may  determine,  by  majority  vote,  whether  the  sale 
of  intozicaiits  shall  be  prohibited.*'  An  act  putting  the  punishment  of  an  offense 
in  the  hajids  of  municipal  authorities  infringes  a  constitutional  provision  requiring 
criminal  prosecutions  to  be  based  on  an  indictment.^"  The  constitution  of  Alabama 
prohibits  the  passage  of  local  laws  unless  a  notice  is  published  in  the  locality  affected 
stating  the  substance  of  the  proposed  law.''^  In  other  states  special  legislation  is 
prohibited  in  cases  for  which  provision  has  been  made  by  anx  existing  general  law.'^ 
Cruel  and  unusual  punishments  are  prohibited.''^  The  constitutionality  of  an  act 
cannot  be  contested  by  one  whose  rights  it  does  not  aifect.'^*    While  repeals  by  impli- 


Co.  V.  Iowa.  196  U.  a  147,  49  Law.  Ed.  424. 
Nor  can  the  common  carrier  be  rendered  lia- 
ble as  for  an  unlawful  sale.  Chambers  v. 
Adams  Exp.  Co.  [Iowa]  103  N.  W.  152. 

63.  Foppiano  v.  Speed,  26  S.  Ct.  1S8. 

64.  Whisky  manufactured  and  sent  by  the 
distiller  to  another  state  in  order  to  be  re- 
shipped  in  retail  quantities  to  consumers  in 
local  option  territory  in  the  state  where  the 
distillery  Is  located,  whose  orders  have  been 
taken  by  the  distiller's  agents,  is  not  inter- 
state commerce.  Crigleir  v.  Commonwealth 
[Ky.]  87  S.  W.  276.  Kev.  St.  c.  29,  §  64,  pro- 
hibiting the  maintenance  of  an  action  in  the 
courts  of  the  state  to  recover  for  intoxicat- 
ing' Uquora  bought  in  another  state  with  in- 
tent to  sell  the  same  In  the  former  state 
in  violation  of  law,  does  not  impair  the  inter- 
state commerce  clause  of  the  Federal  con- 
stitution. CorbiB  V.  Houlehan  [Me.]  61  A. 
131. 

65.  66,  67.  Pabst  Brewing-  Co.  v.  Crenshaw, 
198  U.  S.  17,   49  Law.  Ed.  925. 

68.  29  Stat.  at.  L.  506.  chap.  109,  penaliz- 
ing the  sale  of  liquor  to  an  Indian,  held  not 
applioaible  to  an  Indian  to  whom  an  allotment 
has  been  made  under  the  act  of  Feb.  8,  1887, 
which  grants  the  allottees  the  privilege  of 
citizenship.  In  re  Heff,  197  TJ.  S.  488,  49  Law. 
Ed.  848. 

69.  Const,  art  16.  §  20  construed.  Ray  v. 
State  [Tex.  Or.  App.l  83  S.  W.  1121. 

70.  Gen.  St.  p.  1795,  pi.  50,  §  2,  held  un- 
eonstitutionaL  State  v.  Terry  [N.  J.  Lawl  61 
A.  148,  following  State  v.  Anderson,  40  N.  J. 
Law,  22*';  Meyer  v.  State,  41  N.  J.  Law,  6;  Id., 
42  N.   J.  Law,  145. 

71.  Loc.  Acts  1903,  p.  392,  held  unconsti- 
tutional. Hudgins  v.  State  [Ala,]  39  So.  717. 
Notices  that  appUeation  would  be  made  to 
repeal  the  law  authorizing  the  establishment 
of  dispensaries,  so  far  as  it  related  to  C. 
cotinty,  held  ineffectual  as  not  embodying 
the    substance    of   the   proposed   law    as   re- 


quired by  the  constitution.  Town  of  Elba  v. 
Rhodes  [Ala]  38  So.  807.  Notice  "that  there 
will  be  a  petition  before  the  next  legislature 
to  repeal  the  prohibition  law  for  L.  beat" 
held  not  to  authorize  law  repealing  law  for- 
bidding the  sale  of  Intoxicants  "at  or  within 
eight  miles  of  the  court  house  of  the  town 
of  L"  only  so  far  as  the  same  applied  to  the 
"corporate  limits  of  the  town  of  L,."  Brame 
v.  State  [Ala.]  38  So.  1031.  A  notice  that  an 
application  would  be  made  to  the  legislature 
to  pass  a  law  preventing  the  sale  of  spirit- 
uous, etc.  liquors  except  in  incorporated 
cities  or  towns  within  five  miles  of  the  In- 
sane Hospital  situated  at  T.  &  M.,  sufficiently 
states  the  substance  of  Loc.  Acts  1903,  p.  352, 
prohibiting  the  sale  of  spirituous,  etc.,  liquors 
within  five  miles  of  the  Alabama  State  Hos- 
pital located  at  T.  &  M.,  except  in  cities  now 
Incorporated  or  ftereafter  to  be  incorporated 
under  the  laws  of  the  state.  State  v.  Wil- 
liams   [Ala.]    39  So.   276. 

73.  Under  previous  decisions.  Acts  1880- 
81,  p.  608,  prohibiting  the  sale  of  intoxicating 
liquors  within  the  limits  of  Jefferson  county. 
Is  unconstitutional.  Edwards  v.  State  [Ga.] 
51   S.   B.   630. 

73.  Acts  1903,  p.  64,  providing  that  a  per- 
son convicted  twice  for  violating  the  Sunday 
liquor  law  shall  forfeit  his  license  and  be  de- 
barred from  engaging  in  the  liquor  business 
foB  two  years,  does  not  impose  a  cruel  or  un- 
usual punishment.  Borck.  v.  State  [Ala.]  39 
So.  580. 

74.  Where  one  convicted  of  selling  intoxi- 
cants in  violation  of  the  license  act  of  1902 
was  not  affected  by  the  discrimlnatloiLs  In 
the  act  with  reference  to  older  and  wines,  as 
it  did  not  appear  that  defendant  was  convict- 
ed of  selling  either  elder  or  wines,  he  could 
not  assail  the  validity  of  the  act  on  the 
ground  of  such  discriminations.  State  v. 
Barr  [Vt.]  62  A.  43.  A  retail  liquor  dealer 
cannot   object  that  a  statute  giving  a  right 
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cation  are  not  favored  there  being  an 'irreconcilable  conflict  between  two  lawa  tlie 
later  one  prevails.'^ 

A  municipality  generally  has  the  power  either  under  statutory  enactment"  or 
under  the  general  welfare  clause  in  its  charter^''  to  pass  reasonable'^  ordinances 
restricting  or  regulating  the  liquor  traffic  in  such  city.  The  unreasonableness  of  the 
ordinance  must  be  determined  by  considering  whether  or  not  a  necessity  existed  for 
the  regulation.'*  Unless  expressly  stated  in  the  charter  to  the  contrary  valid 
ordinances  cannot  be  ordained  when  inconsistent  with  the  general  state  law.'" 
Eesolutions  inconsistent  with  charter  provisions  are  void.^^  The  legislature  may, 
by  express  enactment,  authorize  the  municipality  to  provide  for  the  punishment 
of  an  act  which  in  its  nature  affects  the  health,  peace  and  good  order  of  the  com- 
munity notwithstanding  that  such  act  has  been  made  penal  under  the  general 
law  of  the  state.*^ 

A  dispensary  law  may  be  passed  to  take  effect  on  the  ratification  of  the  same 
by  the  people  of  a  county  or  district.*'  An  act  authorizing  incorporated  towns  in 
a  certain  county  to  establish  and  operate  dispensaries  is  not  unconstitutional  as 
granting  a  special  privilege  ;**  but  if  the  act  allows  a  town  board  to  so  do,  the  mem- 
bers of  the  board  receiving  the  profits  of  the  business,  it  is  imconstitutional.*' 


of  recovery  on  a  liquor  dealer's  iDond  for 
selling  liquor  to  a  minor  is  unconstitutional 
on  tlie  ground  that  it  is  provided  in  the  law 
that  it  shall  not  apply  to  wines  produced 
from  grapes  grown  in  the  state  while  the 
same  are  in  the  hands  of  the  producers  or 
manufacturers  thereof,  in  view  of  a  further 
provision  that,  when  wines  produced  from 
Rrapes  grown  in  the  state  are  in  the  hands 
of  a  retail  liquor  dealer,  they  are  subject  to 
the  same  regulation  as  other  liquors,  whether 
produced  in  the  state  or  not.  MoLaury  v. 
"Watelsky  [Tex.  Civ.  App.]  13  Tex.  Ct.  Rep. 
404,  87  S.  W.  1045. 

75.  There  is  no  conflict  between  a  statu- 
tory provision  granting  an  absolute  discre- 
tion to  a  probate  judge  to  revoke  a  druggist's 
permit  at  any  time  and  a  provision  requiring 
him  to  investigate  the  propriety  of  such  rev- 
ocation upon  the  presentation  of  a  petition 
signed  by  a  certain  number  of  residents. 
Gen.  St.  1901,  §  2452,  construed.  Newman  v. 
Lake  [Kan.]  79  P.  675.  Gen.  St.  1901,  §§  2493- 
2500  are  not  repealed  by  Laws  1903,  p.  178,  c. 
122.  Stahl  V.  Lee  [Kan.]  80  P.  983.  Burns' 
Ann.  St.  1901,  §  7283,  renders  Immaterial  the 
words  "in  less  quantities  than  a  quart  at  a 
time"  contained  in  §  72S3b  and  by  impli- 
cation repeals  that  provision.  Cahill  v.  State 
[Ind.  App.]  76  N.  B.  182;  State  v.  Kiley  [Ind. 
App.]  76  N.  B.  184.  The  repugnance  between 
the  acts  of  April  10,  1873,  and  July  30,  1897, 
is  irreconcilable.  Sun  &  B.  Pub.  Co.  v.  Ben- 
nett, 26  Pa.  Super.  Ct.  243. 

76.  Under  a  statute  authorizing  municipal 
corporations  to  make  ordinances  to  provide 
for  the  safety,  health,  order  and  comfort 
of  such  corporations,  a  town  has  authority  to 
pass  an  ordinance  prohibiting  anyone  from 
permittVng  persons  to  resort  to  his  place 
of  business  on  Sunday  for  the  purpose  of 
drinking  intoxicating  liquors.  Town  of  Lo- 
Tilla  v.  C(?bb,  126  Iowa,  557,  102  N.  m.  496. 
The  town'  of  Mansfield  has  power  to  rule 
and  regulate,  as  well  as  prohibit,  the  sale  of 
intoxicating  drinks  and  to  call  an  election  to 
determine    by    ballot    questions    their    grant 


suggests.     Evans  v.  Police  Jury  [La.]  38   So. 
555. 

77.  May  pass  an  ordinance  prohibiting  the 
keeping  of  intoxicating  liquors  for  the  pur- 
pose of  unlawful  sale.  Tucker  v.  Moultrie 
[Ga.]    50  S.  B.   61. 

78.  An  ordinance  prohibiting  the  sale  of 
intoxicating  liquors  in  any  side  room,  back 
room,  upper  room,  alcove,  booth  or  box  con- 
nected with  a  saloon  is  a  proper  exercise  of 
the  police  power.  Sandys  v.  "Williams  [Or.] 
SO  P.  642.  Ordinance  forbidding  the  keeping 
of  chairs,  or  anything  for  persons,  except  the 
bartender  or  proprietor,  to  sit  on  in  saloons 
Is  reasonable.  Pate  v.  Jonesboro  [Ark.]  87 
S.  W.  437. 

79.  Sandys  v.  'Williams    [Or.]    80  P.    642. 

80.  A  city  of  the  fourth  class  Is  not  au- 
thorized to  pass  an  ordinance  requiring  ap- 
plicants for  dramshop  licenses  to  obtain 
yearly  the  consent  of  two-thirds  of  the  quali- 
fied voters  of  the  entire  city.  Rev.  St.  1899, 
§§  2993,  5957,  5978,  construed.  State  v.  Mc- 
Cammon  [Mo.  App.]  86  S.  W.  510.  A  city 
ordinance  providing  that  native  wine  shall 
not  be  spld  within  the  city,  except  on  prem- 
ises where  the  grapes  or  berries  are  grown 
and  the  wine  is  manufactured,  is  void,  be- 
ing contrary  to  Acts  1899,  p.  137.  Laws  1901, 
p.  326,  and  Const.  1874,  art.  12,  §  4  considered. 
City  of  Morrilton  v.  Comes  [Ark.]  87  S.  W. 
1024.  An  ordinance  depending  for  its  au- 
thority upon  Gen.  St.  1901,  §  2499  and  impos- 
ing a  penalty  different  from  that  prescribed 
by  such  statute  is  void.  In  re  Van  Tuyl 
[Kan.]  81  P.  181. 

81.  A  resolution  of  a  city  council  under 
which  a  liquor  dealer  gave  the  city  his  note 
on  an  understanding  that  he  might  carry  on 
the  liquor  business  until  the  maturity  of  the 
note,  when  a  license  was  to  be  Issued,  held 
inconsistent  with  charter  provisions  and  il-  • 
legal  and  the  note  void.  Meyer-Marx  Co.  v. 
Bnsley  [Ala.]  37  So.  639. 

82.  Littlejohn  v.  SteUs    [Ga]   51  S.  B.  390. 

83.  Loc.  Acts  1903,  p.  137  held  valid. 
Childers  v.  Shepherd  [Ala]  39  So.  235. 
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§  2.  Local  option  laws.^' — In  most*''  b"ut  not  alP*  states  tlie  determination  of 
the  question  of  prohibition  is  left  to  the  electors  of  the  political  subdivisions  of  the 
state.  In  the  absence  of  express  charter  enactment  conferring  the  power,  municipal- 
ities cannot  establish  prohibition  except  under  the  local  option  law.**  The  fact  that 
additional  territory  is  added  to  a  political  subdivision  in  which  local  option  has  been 
established  does  not  operate  to  repeal  such  local  option  in  the  absence  of  another  vote 
authorizing  the  sale  of  liquor  therein.""  In  Texas  a  county  can  override  the  option 
of  any  subdivision  of  itself."^  Local  option  laws  are  not  repealed  by  general  laws, 
unless  specially  mentioned  in  the  general  law,  or  such  purpose  is  made  manifest 
under  the  plain  provisions  of  the  general  law."^  All  laws  not  inconsistent  with  the 
local  option  law  remain  in  force  after  its  adoption."' 

Submission  and  elections?^^ — A  petition  signed  by  a  certain  percentage  of  the 
qualified"*  or  "registered""^  voters  is  generally,  though  not  always,  a, prerequisite.  In 
North  Carolina  the  aldermen  of  a  city  may  purge  the  registration  lists  of  such  per- 
sons as  are  not  entitled  to  vote  because  of  the  constitutional  disqualification  of  not 
having  paid  their  poll  tax."'  In  some  states  a  designated  court  may  order  an  election 
on  its  own  motion."^  In  such  states  defects  in  a  petition  filed  are  immaterial,"'  and 
an  order  being  made  on  a  petition,  the  court  may  thereafter,  on  its  own  motion,  order 


84.  Loc.  Acts  1903,  p.  137  held  valid. 
Childers  v.  Shepherd  [Ala.]  39  So.  235. 

85.  Loc.  Acts  1903,  p.  <43  held  unconsti- 
tutional. Town  of  Elha  v.  Rhodes  [Ala.]  38 
So.  807;  Dee  v.  State  [Ala.]  39  So.  720.  Acts 
1903,  p.  87,  creating  a  board  of  dispensary 
commissioners  to  maintain  and  regulate  a 
dispensary  in  the  town  of  Abbeville  held  un- 
constitutional. Newman  v.  State  [Ala.]  39 
So.   648. 

86.  See  4  C.  L.  255. 

87.  Under  Starr  &  C.  Ann.  St.  1896,  c.  24, 
par.  63,  it  is  purely  discretionary  with  a  city 
whether  or  not  It  will  prohibit  the  sale  of 
liquors  or  license  and  regulate  the  traffic 
therein.     Malkan    v.    Chicago    [111.]    75    N.    E. 

'548.  The  citizens  of  the  town  of  Mansfield 
have  the  right  an-d  power  to  determine  for 
themselves  all  questions  of  local  option,  re- 
gardless of  the  action  of  the  people  of  the 
parish  as  a  whole.  Evans  v.  Police  Jury 
[La.]  38  So.  555. 

88.  Statutes  of  Kentucky  construed  and 
held  that  the  provisions  of  the  local  option 
law  are  in  force  in  Laurel  county  by  virtue 
of  the  "Five  Counties  Act,"  although  the 
local  option  law  has  never  been  formally 
adopted  in  Laurel  county  by  a  vote  of  the 
people.  Crigler  v.  Commonwealth  [Ky.]  87 
e.  W.   276. 

89.  State  v.  McCammon  [Mo.  App.]  86  S. 
"W.    510. 

90.  Ex  parte  Fields  [Tex.  Or.  App.]  13  Tex. 
Ct.   Rep.    89,   86    S.    W.   1022. 

91.  The  fact  that  all  of  a  certain  county 
was  under  local  option,  except  two  towns 
therein,  at  the  time  a  local  option  election 
was  held  to  place  the  entire  county  under 
local  option,  held  not  to  Invalidate  the  elec- 
tion. Cantwell  v.  State  [Tex.  Or.  App.]  85 
S.  "W.  18. 

OiS.  Ex  parte  Neal  [Tex.  Cr.  App.]  83  S.  W. 
831.  Terrell  election  law  (Laws  1903,  p.  133, 
c.  101),  requiring  notices  of  special  elec- 
tions to  be  published  or  posted  20  days  prior 
to  election,  did  not  repeal  the  local  option 
law   (Laws  1899,  p.  220,  c.  128)   In  regard  to 


notices.  Id.  Laws  1903,  p.  749,  c.  434,  5  1, 
not  being  irreconcilably  in  conflict  with  Laws 
1905,  p.  495,  c.  497,  5  13,  is  not  repealed  there- 
by. State  V.  Parker  [N.  C]  51  S.  B.  1028. 
Local  Act  of  April  11,  1866  (P.  L.  658),  pro- 
hibiting the  granting  of  licenses  in  Potter 
county,  repeals  local  Act  of  March  27,  186S 
(P.  L.  339),  prohibiting  the  issuance  of  li- 
censes in  the  borough  of  Candersport.  Mc- 
Gonnell's  License,  24  Pa.  Super.  Ct.  642.  The 
local  option  law  (Laws  1905,  p.  41,  c.  2)  does 
not  supersede  Portland  City  Charter,  §  73, 
subds.  21,  48,  giving  the  council  power  to 
regulate  the  traffic  in  Intoxicating  liquors, 
but  it  is  only  a  modification  thereof  when 
by  election  its  provisions  are  made  applicable 
to  the  city.  Sandys  v.  Williams  [Or.]  80  P. 
642. 

93.  Held  not  to  repeal  a.  general  statute 
punishing  a  sale  without  a  license.  Com- 
monwealth  V.    Barbour    [Ky.]    89    S.    W    479 

93a.     See  4   C.  L.   255  et  seq. 

»4.  A  petition  for  an  election  under  the 
Beal  Law  is  sufficient  as  to  the  number  of 
signers,  when  it  has  been  signed  by  as  many 
qualified  electors  as  equal  forty  per  cent, 
of  those  who  cast  their  votes  at  the  last 
preceding  election.  In  re  South  Charleston 
Election  Contest,  3  Ohio  N.  P.   (N.  S.)   373. 

95.  Term  "registered  voters"  as  used  in  an 
order  for  an  election  held  not  to  include  all 
persons  whose  names  were  on  the  perma- 
nent registration  roll  at  the  preceding  mu- 
nicipal election,  but  only  includes  those  who 
had  paid  their  poll  tax  as  required  and  were 
entitled  to  vote.  Pace  v.  Raleigh  [N.  C]  52 
S.  E.   277. 

9«.     Pace  V.  Raleigh  [N.  C]   52  S.  B.  277. 

97.  It  is  competent  for  the  commissioner's 
court  to  order  an  election  on  their  own  mo- 
tion, and  in  support  of  their  action  It  will 
be  presumed  that  they  acted  on  their  own 
motion,  notwithstanding  the  recitations  in  the 
order.  Cantwell  v.  State  [Tex.  Cr.  App.l  85 
S.  W.  19. 

98.  Cantwell  y.  State  [Tex.  Cr.  App.]  85 
S.  -W.  18. 
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an  election  at  a  later  date.'"  Jurisdiction  of  a  court  to  order  the  election  is  largely  statu- 
tory.^ Immaterial  defects  in  the  order  will  be  disregarded.''  In  Texas  an  order  for  a  lo- 
cal option  election  may  be  made  either  at  a  regular  or  special  session  of  the  commis- 
sioner's court/  and  an  order  for  an  election  in  a  justice's  precinct  need  not  show  the 
name  of  the  presiding  officer,*  nor  give  the  metes  and  bounds  of  the  precinct."  It 
is  competent  to  order  a  local  option  election  in  a  county  irrespective  of  the  status  of 
some  of  the  precincts  in  the  county  as  to  local  option."  In  Ohio  the  petition  is 
jurisdictional/  and  must  substantially  comply  with  the  law.'  In  Kentucky  it  is 
immaterial  if  the  petitioners  live  in  one  or  more  precincts  or  in  one  or  more  coun- 
ties.". Names  may  be  withdrawn  from  a  petition  at  any  time  before  the  election  is  or- 
dered/" and  the  number  of  petitioners  is  to  be  determined  as  of  the  time  when  action 
is  talcen  on  the  petition.^^  The  application  for  the  withdrawal  of  names  from  the  peti- 
tion should  not  allege  mere  conclusions.^'  In  the  absence  of  prejudice,  a  copy  of  the 
application  may  be  filed."^'  In  Arkansas  applications  for  withdrawal  of  names  from  a 
petition  for  prohibition  imder  the  three-mile  law  may  be  introduced  in  evidence 
after  the  matter  is  argued  and  submitted  to  the  court. '^^  Such  applications  are  filed 
in  time  if  filed  five  days  before  the  court  takes  up  the  petition  for  final  considera- 
tion.^'' The  petition  for  an  election  is  a  public  document  which  any  citizen  or  pe- 
titioner of  the  district  has  a  right  to  inspect,'^'  and  mandatory  injunction  is  an  ap- 
propriate remedy  to  enforce  this  right.'^'  A  clerical  misprision  in  copying  the  pe- 
tition in  the  minutes  of  the  court  may  be  corrected  on  a  prosecution  for  a  violation 
of  the  local  option  law.^*    Statutes  generally  prescribe  the  length  of  time  notice  of 


99.  Hanna  v.  State  [Tex.  Cr.  App.]  13  Tex. 
Ct.  Rep.  472,  87  S.  "W.  702. 

1.  Under  Const.  §  61  and  Ky.  St.  1903,  5 
2554,  where  petition  Is  made  for  an  election 
in  a  town  lying  in  two  counties,  the  county- 
court  of  the  county  in  which  the  greater 
part  of  the  town  lies  has  jurisdiction  to  or- 
der  It.     Early  v.   Rains    [Ky.]    89    S.    W.    289. 

2.  Where  other  orders  showed  that  the 
election  was  held  as  directed  and  that  there 
was  a  majority  of  votes  against  the  sale  of 
liquor,  and  taken  together  established  all  the 
jurisdictional  facts  necessary  to  a  valid  elec- 
tion, held,  that  the  mere  failure  of  the  order 
directing  the  holders  of  the  election  to  spe- 
cifically state  that  the  signers  of  the  petition 
constituted  25  per  cent,  of  the  legal  voters 
"in  each  precinct"  of  the  territory  to  be  af- 
fected did  not  invalidate  the  election.  Ky. 
St  1903  §  2554  construed.  Commonwealth  v. 
Jones    [Ky.]    84   S.    W.   305. 

3.  Koch  v.  State  [Tex.  Cr.  App.]  88  S.  W. 
809.  An  order  for  a  local  option  election 
may  be  made  by  the  commissioners'  court  at 
a  special  term.  Hanna  v.  State  [Tex.  Cr. 
App.]  13  Tex.  Ct.  Rep.  472,  87  S.  W.  70^. 

4.  5.  Fitze  v.  State  [Tex.  Cr.  App.]  85  S. 
W.  1156.  ,    „„  „ 

6.  Cantwell  v.   State  [Tex.  Cr.  App.]   85  S. 

7.  Brannock  L.aw.  In  re  Petition  of 
■Wightinan,  3  Ohio  N.  P.   (N.  S.)   129. 

8.  In  re  Petition  of  Wightman,  3  Ohio  N.  P. 
(N  S  )  129.  Is  fataUy  defective  where  there 
Is  a  failure  to  describe  any  residence  dis- 
trict in  the  city,  or  to  describe  the  entire  city 
as  being  a  residence  district.     Id. 

9.  Early  v.  Rains  [Ky.]  89  S.  W.  289. 

XO.  Beal  Law  election.  Petitioner  need 
not  have  consent  of  council.  Haynes  v.  In- 
corporated ViUage  of  HiUsboro,  3  Ohio  N.  P. 
(N.  S.)  17. 


11.  Council  loses  jurisdiction  to  order  a 
Beal  Daw  election  when  names  are  with- 
drawn from  the  petition  to  a  number  less 
than  the  requisite  forty  per  cent,  before  ac- 
tion is  taken  on  the  petition.     Id. 

12.  Applications  for  the  withdrawal  of 
names  from  a  petition  for  prohibition,  stat- 
ing that  the  signers,  "after  mature  delibera- 
tion," wished  their  names  taken  off,  that 
they  had  been  "misled,"  that  "unjust  means 
were  used  to  secure  signers,"  and  that  they 
were  inclined  to  the  belief  that  the  matter 
had  not  been  fairly  presented"  to  them,  when 
not  supported  by  specific  reasons  nor  proof 
of  facts,  held  insufllcient.  Colvin  v.  Finch 
[Ark.]   87  S.  "W,  443. 

13.  On  the  hearing  of  a  petition  for  pro- 
hibition under  the  three-mile  law,  the  ad- 
mission in  evidence  of  copies  of  applications 
to  withdraw  the  names  of  certain  petitioners 
Is  harmless,  the  originals  having  been  filed 
and  the  petitioners  apprised  of  their  contents 
and  not  being  misled  or  prejudiced  in  any 
way  by  the  reading  of  the  copies  instead  of 
the  originals.  Colvin  v.  Finch  [Ark.]  87  S. 
W.   443. 

14.  Instead  of  having  the  same  read  be- 
fore the  arguments  of  counsel.  Colvin  v. 
Finch  [Ark.]  87  S.  W.  443.  The  other  peti- 
tioners are  not  prejudiced  by  the  court  per- 
mitting such  petitions  to  be  so  introduced 
where  they  were  not  refused  permission  to 
be  heard  by  proof  or  argument  on  the  matter 
set  up  in  the  application.     Id. 

15.  Although  they  were  not  filed  until 
two  days  after  the  filing  of  the  petition. 
Colvin  V.  Pinch  [Ark.]   87  S.  W.  443. 

16.  Election  under  Brannock  Law.  Krlck- 
enberger  v.  Wilson,  3  Ohio  N.  P.   (N.  S.)   179. 

17.  Krlckenberger  v.  Wilson,  3  Ohio  N.  P. 
(N.    S.)    179. 

18.  So  held  where  w'ord  "sale"  was  copied 
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the  election  must  be  given/"  and,  while  failure  to  publish  is  fatal,^"  an  irregularity 
in  the  publication'  will  not  be  considered,  where  it  appears  that  notice  to  voters  of  the 
pendency  of  the  election  was  so  general  that  more  votes  were  cast  than  at  the  last 
preceding  election.^^  The  propositions  must  not  be  self-contradictory  nor  mislead- 
ing,^^ and  being  severable  should  be  stated  separately.^*  Eules  as  to  the  formality 
and  regularity  of  elections  should  be  deducted  from  the  statutes  and  decisions  of  the 
state  wherein  the  election  is  held.^*  In  some  states  elections  under  the  local  option 
statutes  are  to  be  conducted  in  accordance  with  the  law  governing  municipal  elec- 
tions.^" A  special  election  being  held,  special  registration  is  necessary  or  the  elec- 
tion is  not  free  and  equal.^°  In  Kentucky  special  officers  must  be  appointed.^' 
In  the  absence  of  a  showing  of  fraud  or  injury,  the  location  of  a  voting  booth  just 
outside  a  boundary  of  the  district  will  not  invalidate  the  election.^'  An  idiot  or  in- 
sane person  cannot  vote,^"  but  a  qualified  voter  being  unable  to  leave  his  earria,ge,  it 
is  competent  for  the  judges  to  go  out  to  his  carriage  and  receive  his  ballot  and  de- 
posit it  in  the  ballot  box.^"  A  ballot  not  properly  marked  cannot  be  counted,^^  and 
in  determining  the  number  of  votes  cast,  only  those  should  be  counted  upon  which 
the  expression  of  a  choice  is  indicated.'^  The  secrecy  of  the  ballot  is  not  violated 
by  the  voters  being  cautioned  that  ballots  other  than  those  furnished  by  the  clerk 
if  cast  might  be  thrown  out,  the  voter  being  allowed  to  take  two  ballots,  one  for  and  the 
the  other  against  prohibition,  identical  in  outward  appearance  and  not  being  re- 
quired to  disclose  which  he  cast.**  In  Kentucky,  while  no  devices  should  be  used 
on  the  ballots,  yet  if  those  used  are  otherwise  unobjectionable,  and  all  the  ballots 
have  the  same  devices,  it  will  not  justify  setting  aside  the  election.**  Mere  irregu- 
larity in  form,  which  does  not  mislead  the  electors,  will  not  invalidate  an  election.*' 


"same."     Cantwell   v.    State    [Tex.    Cr.   App.] 
85  S.  W.  19. 

10.  Sayles'  Rev.  Civ.  St.  art.  3387,  provid- 
ing for  12  days  notice  of  a  local  option  elec- 
tion. Is  not  repealed  by  the  general  eleetion 
law  (Acts  1903,  pp.  140,  141,  c.  101)  providing 
for  20  days  notice.  MoHam  v.  Love  [Tex. 
Civ.  App.]   13  Tex.  Ct.  Kep."  78,   87   S.  "W.   875. 

20.  Failure  to  publish  the  notice  required 
by  Liquor  Tax  Law,  §  16  renders  the  submis- 
sion illegal.  In  re  Electors  of  Town  of  La 
Fayette,  93  N.  T.  S.  534,  afg.  45  Misc.  141,  91 
N.  T.  S.  970,  on  other  grounds;  the  decision 
of  the  lower  court  on  this  question  is  re- 
versed. 

21.  In  i:e  South  Charleston  Election  Con- 
test,  3    Ohio  N.   P.    (N.   S.)    373. 

22.  A  proposition  reading:  "Whether  or 
not  spirituous,"  etc.  "liquors  shall  be  sold," 
etc.,  "within  the  town  of,"  etc.,  "and  that  the 
provisions  of  this  law  and  prohibition  shall 
apply  to  druggists,"  held  properly  worded, 
and  not  self-contradioting  or  misleading. 
Erwln  V.  Benton   [Ky.]   87   S.  "W.    291. 

23.  Under  Ky.  St.  1903,  §§  2554,  2558,  a 
proposition,  "Whether  or  not  spirituous  •  •  • 
liquors  shail  be  sold,  ♦  •  •  within  *  •  *,  and 
that  the  provisions  of  this  law  and  prohibi- 
tion shall  apply  to  druggists,"  held  proper, 
the  propositions  not  being  severable.  Erwin 
V.  Benton  [Ky.]   87  S.  W.  291. 

24.  Rather  than  from  the  decisions  of 
other  states  which  have  special  reference  to 
the  policy  and  legislation  of  such  states.  In 
re  Petition  of  Ammer,  3  Ohio  N.  P.  (N.  S.) 
329 

25.  Rev.    St.    1899,    9    3028.     O'Laughlin   v. 


Kirkwood,    107    Mo.    App.    302,    81    S.    W.    512. 
See  Elections,  5   C.  L.  1065. 

26.  Early  v.  Rains  [Ky.]  89.  S.  W.  289. 

27.  Ky.,  St.  1903,  c.  81,  §  2555.  Erwin  v. 
Benton   [Ky.]   87  S.  W.   291. 

as.  The  designation,  in  an  order  for  an 
election  and  the  proclamation  giving  notice 
thereof  under  the  Brannock  Law,  of  a  voting 
place  on  the  opposite  side  of  a  street  forming 
one  of  the  boundaries  of  the  proposed  district 
and  fifteen  feet  beyond  the  center  of  the 
street  where  the  boundary  line  runs,  held 
not  a  sufficient  ground  for  setting  aside 
the  will  of  the  voters  as  expressed  by  a  de- 
cided majority.  In  re  Petition  of  Ammer,  3 
Ohio  N.  P.    (N.   S.)    329. 

29.  One  whose  mental  condition  is  such 
that  a  court  would  experience  no  hesitancy 
in  committing  him  to  an  insane  asylum  or  in 
appointing  a  guardian  for  him  were  proper 
application  made  comes  well  within  the  class 
of  persons  who  under  the  term  "idiot"  or 
"insane"  are  prohibited  from  voting  by  the 
constitution.  In  re  South  Charleston  Elec- 
tion Contest,  3  Ohio  N.  P.    (N.  S.)   373. 

30.  Irregularity,  if  any,  is  one  which 
should  be  charged  to  the  election  officers 
rather  than  to  the  voter,  and  is  not  of  a  char- 
acter which  would  interfere  with  a  free  ex- 
pression of  the  people's  choice.  In  re  South 
Charleston  Election  Contest,  3  Ohio  N.  P.  (N. 
S.)  373. 

31.  32.  In  re  South  Charleston  Election 
Contest,  3  Ohio  N.  P.   (N.  S.)   373. 

33.  O'Laughlin  v.  Kirkwood,  107  Mo.  App. 
302,  81  S.  W.  512. 

34.  Erwin  v.    Benton    [Ky.]    87  S.   W.   291. 
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Local  option  does  not  take  effect  on  the  election  day."  In  Texas  the  order  declar- 
ing local  option  in  force  must  be  published  for  four  successive  weeks.'^  Failure 
to  immediately  publish  the  order  does  not  render  the  order  invalid  but  merely  post- 
pones the  taking  effect  of  the  law.^'  The  order  declaring  the  result  of  the  election 
in  a  justice's  precinct  need  not  show  the  name  of  the  presiding  officer,'*  nor  give  the 
metes  and  bounds  of  the  precinct.*"  Unnecessary  and  unauthorized  signatures  b6- 
ing  affixed  to  the  order  declaring  local  option  in  force,  they  will  be  disregarded.*^ 
The  granting  by  a  Federal  court  of  an  order  restraining  the  publication  of  the  order 
declaring  the  result  of  a  local  option  election  does  not  annul  the  election.*^  It  is 
not  necessary  that  the  names  of  the  county  judge  and  the  commissioners  be  attached 
to  the  order  as  published.*^  Where  the  order  for  the  election,  the  order  declaring 
the  result,  and  the  certificate  of  tBe  county  judge  showing  the  publication  thereof, 
are  all  in  proper  form,  they  constitute  sufficient  evidence  of  the  fact  that  local  op- 
tion is  in  force  in  the  territory  covered  by  the  orders.** 

A  local  option  election  will  not  be  held  void  on  collateral  attack  where  a  sub- 
stantial compliance  with  the  provisions  of  the  statute  is  shown  by  the  petition  and 
the  orders  entered  of  record  by  the  county  judge.*^ 

A  contest  proceeding*'^^  is  not  an  action  at  law  or  a  suit  in  equity.*"  It  is  a  special 
statutory  proceeding  conferring  power  which  must  be  exercised  within  the  limits  and 
by  the  method  prescribed  by  the  statute.*^  Such  a  proceeding  cannot  be  annexed, 
to  a  suit  at  law  or  a  case  in  equity,*'  nor  can  a  suit  in  equity  be  converted  by  amend- 
ment into  a  proceeding  for  contest  under  the  statute.*'  Equitable  relief  cannot  be 
sought  in  the  proceeding,  and  legal  relief  can  only  be  sought  to  the  extent  that  the 
statute  authorizes  it  and  no  further. '"'    Jurisdiction  is  largely  statutory,"^  the  legis- 


TJse   of  symbol   representing'  the  Holy   Bible 
held  not  to  Invalidate   the   election.     Id. 

35.  In  re  South  Charleston  Election  Con- 
test, 3  Ohio  N.  P.  (N.  S.)  373.  Even  if  the 
Terrell  laTv  applies  to  a  local  option  election 
to  the  extent  that  the  ballots  should  be 
headed  "Official  Ballot,"  and  that  but  one 
ticket,  with  "For  Prohibition"  and  "Aguinst 
Prohibition,"  should  be  used,  the  use  of  sep- 
arate ballots,  neither  indorsed  "Official  Bal- 
lot," does  not  vitiate  the  election.  Hanna  v. 
State  [Tex.  Cr.  App.]  13  Tex.  Ct.  Rep.  472,  87 
S.  W.   702.. 

36.  An  indictment  alleg-ing-  that  a  local 
option  election  was  held  on  a  certain  day, 
and  thereupon  an  order  prohibiting-  sales  was 
made,  and  that  defendant  "then  and  there" 
sold  liquor,  w^as  subject  to  a  motion  to  quash 
as  showing  a  sale  on  the  day  the  election  was 
held,  when  it  could  not  have  been  unlawful. 
Wolf  V.  State  [Tex.  Cr.  App.]  85  S.  W.  8. 

37.  Moss  V.  State  [Tex.  Cr.  App.]  89  S.  W. 
833;  Stephens  V.  State  [Tex.  Cr.  App.]  89  S. 
W.  974.  Where  the  fourth  publication  of  the 
S.  W.  834;  Ellis  v.  State  [Tex.  Cr.  App.]  89  S. 
W.  834;  Johnson  v.  State  [Tex.  Cr.  App.]  89 
notice  to  put  a  local  option  law  In  effect  was 
enjoined  and  an  appeal  from  an  order  dis- 
missing- the  action,  in  which  a  supersedeas 
had  been  given,  was  dismissed  under  a  stipu- 
lation and  the  mandate  was  Issued  imme- 
diately after  the  expiration  of  30  days  dur- 
ing- which  the  clerk  Is  required  to  hold  it, 
held,  the  publications  were  oontimuous.  Ex 
parte  Gill  [Tex.  Cr.  App.]  89  S.  W.  272. 
Where,  after  such  an  order  had  been  twice 
published,  further  publication  was  prevented 
by  injunction,  and  no  further  publication  was 


made  until  16  months  after  the  dissolution 
of  the  injunction,  when  the  order  was  pub- 
lished twice,  held  insufficient.  Griffin  v. 
State  [Tex.  Cr.  App.]  87  S.  W.  155;  Stephens 
V.  State  [Tex.  Cr.  App.]  13  Tex.  Ct.  Rep.  98,  87 
S.   W.   157. 

38.  So  held  where  publication  was  post- 
poned for  11  months  after  the  entry  of  the 
order.  Rawls  v.  State  [Tex.  Cr.  App.]  89  S. 
W.   1071. 

39,  40.  Fltze  V.  State  [Tex.  Cr.  App.]  85 
S.    W.    1156. 

41.  Commissioners'  signatures  disregarded 
and  county  Judge  having  signed  order  it  was 
held  valid.  Hanna  v.  State  [Tex.  Cr.  App.]  13 
Tex.  Ct.  Rep.   472,  87  S.  W.  702. 

42.  McHam  v.  Love  [Tex.  Civ.  App.]  13 
Tex  Ct.   Rep.   78,  87  S.  W.   875. 

43.  Hillard  v.  State  [Tex.  Cr.  App.]  13  Tex. 
Ct.  Rep.   520,  87  S.   W.  821. 

44.  Cantwell  v.  State  [Tex.  Cr.  App.]  85 
S.  W.  18.  Court  may  assume  in  his  charge 
that  the  law  was   in  force  at  the  time.     Id. 

45.  Commonwealth  v.  Jones  [Ky.]  84  S. 
W.   305. 

45a.     See  4  C.  L.  258. 

4«.  Ogburn  v.  Elmore  [Ga.]  51  S.  B.  641. 
Petition  held  to  set  forth  a  suit  in  equity 
and  not  a  proceeding  to  contest  an  election 
held  under  the  general  local  option  law.     Id. 

47,  48,  49,  SO.  O&burn  v.  Elmore  [Ga.]  51 
S,    E.    641. 

51.  Pol.  Code  1895,  §  1546  confers  upon  the 
superior  court  as  a  court  Jurisdiction  to 
hear  and  determine  a  contest  of  an  election 
held  under  the  provisions  of  that  law.  Og- 
burn V.  Elmore  [Ga.]  51  S.  B.  641.  Const,  art. 
5,   §   8,   as   amended   in  1891,  giving  the   dls- 
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lature  having  power  to  confer  upon  persons  holding  judicial  ofSces  the  authority 
to  hear  contests  of  elections/^  and  there  being  no  provision  of  law  for  a  review  of 
their  decision,  it  is  final.^'  A  mere  charge  of  bias  or  hostility  against  a  judge  will 
not  disqualify  him ;  facts  which,  if  true,  would  probably  operate  to  prevent  his  giv- 
ing a  fair  trial  must  be  alleged."*  In  order  to  confer  jurisdiction,  the  requirements 
of  the  statute  as  to  serving  notice  must  be  complied  with.""  Under  the  Ohio  "Bran- 
nock  Law"  it  is  not  necessary  that  the  petition  should  be  signed  by  the  petitioner  and 
the  requirement  as  to  verification  is  complied  with  where  the  petition  is  sworn  to  by 
the  petitioner  before  an  officer  duly  authorized  to  administer  the  oath."'  The  gen- 
eral allegation  in  a  petition  that  the  election  was  illegal  is  not  sufficient  for  the  ad- 
mission of  testimony  as  to  irregularities  other  than  those  specified  in  the  petition,"^ 
and  in  Ohio  amendments  cannot  be  allowed  more  than  twenty  daj^s  after  the  elec- 
tion."^ In  Kentucky  local  option  contest  cases  cannot  be  docketed,  except  by  con- 
sent, before  the  term  at  which  they  stand  for  trial.""  The  right  to  appeal  is  statu- 
tory.'o 

The  resubmission^"^  of  local  option  questions  is  entirely  statutory.'^  In  some 
states  a  petition  for  revocation  takes  the  place  of  an  election.'^  In  some  states  a 
designated  period  of  time  must  have  elapsed  before  a  second  election  can  be  held.'' 
The  resubmission  resulting  in  a  reversal  of  the  existing  order  of  things,  statutes 
generally  provide  when  it  shall  take  effect."* 

§  3.  Licenses  and  license  taxes.^^  Requirement  and  fixing  of  tax."''^ — The 
business  of  selling  intoxicating  liquors  constitutes  an  exception  to  the  general  rule 


trict  court  Jurisdiction  over  contested  elec- 
tion cases,  Is  not  self-executing  and  the  dis- 
trict court  has  no  jurisdiction  to  try  such 
cases  save  in  the  manner  prescribed  by 
statute.  Mercer  v.  "Woods  [Tex.  Civ.  App.] 
78  S.  W.  15.  The  probate  court  Is  clothed 
•with  final  jurisdiction  In  a  proceeding  to 
contest  an  election  under  the  Brannock  Law 
without  the  intervention  of  freeholders.  In 
re  Petition  of  Wightman,  3  Ohio  N.  P.  (N.  S.) 
129. 

62,  63.  Ogburn  v.  Elmore  [Ga.]  51  S.  E. 
641,   and   cases   cited. 

B4.  In  a  contested  local  option  election 
case,  an  affidavit  that  the  judge  "Is  opposed 
to  the  sale  and  traffic  In  such  liquors  to  the 
extent  that  he  has  a  pronounced  bias  against 
It,"  is  Insufficient.  Erwln  v.  Benton  [Ky.]  87 
S.  "W.   291. 

65.  That  county  attorney  who  was  one  of 
the  parties  had  actual  notice  does  not  dis- 
pense with  the  necessity  of  a  written  notice. 
Mercer  v.  "Woods  [Tex.  Civ.  App.]  78  S.  "W.  15. 
■Under  the  Brannock  Local  Option  Law,  peti- 
tion must  be  stricken  from  the  flies  where 
there  has  been  a  failure  to  Issue  summons 
upon  the  mayor  for  more  than  twenty  days 
after  the  election.  Short  v.  Cincinnati,  3 
Ohio  N.  P.   (N.  S.)   117. 

66.  Short  V.  Cincinnati,  3  Ohio  N.  P.  (N. 
S.)    117. 

57,  58.  Beal  Law.  In  re  South  Charleston 
Election  Contest,  3  Ohio  N.  P.  (N.  S.)   373. 

69.  I^ws  1900,  Ex.  Sess.  p.  39,  c.  5,  §  12 
does  not  apply  to  such  contests.  Erwln  v. 
Benton    [Ky.]    84   S.  W.   533. 

60.  Under  Ky.  St.  1903,  §  2567,  an  ap- 
peal lies  from  an  order  of  the  contest  board 
setting  aside  the  return  of  an  election  as 
certified  by  the  board  of  convassers/  showing 
a  majority  in  favor   of  prohibition,   the  con- 


test board  further  adjudging  that,  as  it  was 
unable  to  find  a  majority  either  for  or 
against  the  proposition,  there  was  no  elec- 
tion and  that  neither  party  was  entitled  to 
have  certified  any  fact  concerning  the  same. 
Erwln  V.  Benton  [Ky.]  87  S.  "W.  291. 
eOa.     See  4  C.  L  258. 

61.  Under  Liquor  Tax  Law,  5  16,  resub- 
mission of  local  option  questions  must  be 
had  to  a  special  town  meeting  duly  called 
for  that  purpose,  and  not  to  a  subsequent 
general  election.  In  re  Electors  of  Town 
of  La  Fayette,  93  N.  T.  S.  534,  afg.  45  Misc. 
141,  91  N.  T.  S.  970.  Under  such  section  the 
reason  to  be  shown  to  the  justice  is  the 
same  reason  which  rendered  the  original  sub- 
mission Improper.     Id. 

62.  Petitions  for  revocation  of  local  op- 
tion prohibition,  under  Sand.  &  H.  Dig.  §  5877, 
as  amended  by  Laws  1895,  p.  86,  filed  in  the 
county  court  three  days  before  the  expira- 
tion of  the  order  of  prohibition,  the  revoca- 
tion to  take  effect  on  the  expiration  of  the 
prohibitory  term,  are  not  premature.  "Wil- 
mans   v.    Bordwell    [Ark.]    84  S.   "W.    474. 

63.  Under  Sayles'  Ann.  Civ.  St.  1897,  art. 
3393,  two  years  must  elapse  before  a  second 
election  can  be  held,  but  an  election  held 
more  than  two  years  after  the  last  preced- 
ing election  is  not  rendered  invalid  by  the 
fact  that  the  result  of  the  preceding  election 
was  published  within  two  years.  Ex  parte 
Smith  [Tex.  Cr.  App.]  13  Tex.  Ct.  Rep.  718,  88 
S.   "W.    245. 

64.  Under  Sand.  &  H.  Dig.  5  4886,  a  ma- 
jority vote  favorable  to  the  licensing  of  the 
sale  of  liquor  does  not  authorize  the  issu- 
ance of  license  until  on  or  after  the  1st 
day  of  January  following  the  election.  State 
V,   Fulkerson    [Ark.]    83   S.   "W.    934. 

65.  See   4  C.  L.   25R. 
65a.     See  4  C.  L   258,  259. 
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that  when  a  license  to  do  a  general  business  has  been  exacted  and  paid  another  li- 
cense cannot  be  required  and  collected  for  the  doing  of  a  particular  act  or  series  of 
acts  constituting  an  integral  part  of  such  general  business."'  Hence,  in  regulating 
the  sale  of  spirituous,  vinous  or  malt  liquors  and  in  the  requirement  of  a  license  in 
the  doing  of  the  business,  the  legislature  has  the  power  to  segregate  and  require  a 
separate  license  for  each  article,"'  and  this  power  the  legislature  may  confer,  by  grant 
in  the  charter,  on  a  municipality,  even  though  the  general  statutes  of  the  state  in 
reference  to  licenses  and  the  raising  of  revenue  do  not  do  so."'  As  a  general  rule 
municipalities  have  the  right  either  to  forego  imposing  license  taxes  at  all,™ 
or  to  impose  them  at  any  time  of  the  year  and  for  any  length  of  time  after  the 
passage  of  the  ordinance,'"  and  this  without  the  adoption  of  a  budget.'^  They 
have  the  right  to  add  interest  and  attorney's  fees  to  the  license  in  case  of  delin- 
quency.'^ A  mulct  tax  exacted  from  a  saloon  keeper  as  a  condition  of  engaging 
in  the  liquor  business  is  a  tax.''  The  amount  of  the  tax  is  entirely  statutory.'* 
In  North  Carolina  a  distiller  who  also  operates  a  rectifying  plant  is  subject  to 
the  tax  imposed  on  rectifiers  of  liquor."  In  Louisiana  a  parish  having  voted  no 
license  and  a  town  in  the  parish  having  voted  license,  the  police  jury  has  no 
authority  to  levy  a  license  tax  on  the  sale  of  spirituous  liquors  within  the  limits 
of  the  town,'"  and  the  power  of  the  parish  can  be  restored  only  by  a  vote  of  the 
people  of  the  parish." 

Application  for  and  granting  of  licenseJ^ — No  man  has  a  right  to  a  liquor  li- 
cense;'" he  has  only  the  right  to  apply  for  a  license  to  the  legislature  or  its  delegate.'" 
The  proceeding  to  obtain  a  license  is  generally  held  to  be  a  judicial  proceeding  in 
the  nature  of  a  civil  action,'^  the  power  to  grant  the  license  being  ordinarily  vested 
in  a  court,  board  or  municipality.'^     The  exercise  of  such  power  is  ordinarily  held 


66.  Gambill  v.  Erdrich  Bros.  [Ala.]  39 
So.    297.  ' 

67.  Gambill  v.  Krdrich  Bros.  [Ala.]  39 
So.  297.  A  distiller  operating  a  rectifying- 
plant  may  be  subjected  to  an  increased 
tax.  Arey  v.  Eowan  County  Com'rs  [N.  C] 
51   S.   E.   41. 

68.  Gambill  v.  Erdrich  Bros.  [Ala.J  39 
So.  297.  Birmingham  City  Charter  grant- 
ing to  the  municipality  full  power  to  li- 
cense, regulate  or  restrain  the  sale  of 
spirituous,  vinous  or  malt  liquors,  and  de- 
claring' that  the  power  to  license,  so  con- 
ferred, may  be  used  in  the  exercise  of  the 
police  powers,  as  well  as  for  the  purpose  of 
raising  revenue,  and  that  any  person  deal- 
ing in  two  or  more  of  the  articles  so  to  be 
regulated,  or  engaging  in  two  or  more  of 
the  businesses,  etc.,  for  which  a  license  may 
be  required  for  each,  shall  talte  out  a  li- 
cense for  each  line  of  business,  authorizes 
a  tax  on  the  wholesale  dealing  in  beer  and 
another  and  separate  tax  for  dealing  at 
wholesale  in  other  intoxicating  liquors.     Id. 

69.  City  of  New  Iberia  v.  Moss  Hotel  Co., 
113   La.  1022,   37  So.  913. 

70.  City  of  New  Iberia  v.  Moss  Hotel  Co., 
113  La.  1022,  37  So.  913.  The  fact  that  an 
ordinance  adopted  in  1903,  imposing  a  li- 
cense £pr  1904,  was  invalid,  held  not  to  im- 
pair power  of  municipality  to  pass  an  or- 
dinance in  May,  1904,  imposing  a  license  tax 
from   and    after   July   1,    1904.     Id. 

71.  So  held  as  to  the  city  of  New  Iberia. 
City  of  New  Iberia  v.  Moss  Hotel  Co.,  113 
r.a.  1022,  37  So.  913. 


72.  City  of  New  Iberia  v.  Moss  Hotel  Co., 
113  La.   1022,   37  So.   913. 

73.  Cannot  be  recovered  back  when  vol- 
untarily paid  under  mistake  of  law.  Ahlers 
V.  Bstherville  [Iowa]  104  N.  "W.  453.  The 
imposition  of  mulct  taxes  under  Code,  §  2433 
et  sec,  is  a  tax  and  not  a  license,  and  is 
collectible  by  summary  proceedings.  New- 
ton V.  McKay   [Iowa]    102   N.   W.   827. 

74.  In  Virginia  one  applying  for  the 
privilege  of  manufacturing  liquors  by  fer- 
mentation or  distillation  from  pomace  for 
three  months  beginning  Aug.  24th,  must  pay 
a  tax  of  $50;  Code  1904,  §  2253,  as  amended 
by  Laws  1904,  p.  42,  not  repealing  Code  1904, 
§  555,  and  the  tax  of  $5  being  for  the  privi- 
lege of  manufacturing  for  three  months, 
expiring  April  30th.  Shiflett  v.  Grimsley 
[Va.]    51   S.   E.   838. 

75.  Acts  1903,  pp,  340,  341,  c.  247,  §§  60, 
63  construed.  Arey  v.  Rowan  County  Com'rs 
[N.  C.   ]   51   S.  B.   41. 

76.  77.  Evans  v.  Police  Jury  of  De  Soto 
Parish   [La.]    38  So.   555. 

78.  See    4    C.   L.    258,    et   seq. 

79,  80.  Fannlng's  License,  23  Pa.  Super. 
Ct.   622.     See,   also,   ante,   §  1. 

81.  Bryan  v.  De  Moss,  34  Ind.  App.  473, 
73  N.  E.   156. 

82.  Under  Ky.  St.  1903,  §  3637,  subseo.  4, 
authorizing  a  city  of  the  fifth  class  to  li- 
cense such  sales  as  are  not  "now  forbidden 
by  law,"  and  §  2558  providing  that  local  op- 
tion prohibition  shall  not  apply  to  whole- 
salers,  held,   such  a  city  could  Impose  a  11- 
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to  be  a  judicial  act,^'  though  the  contrary  is  held  in  some  states ;^^  but  in  no  case 
can  such  discretion  be  arbitrarily  used.*^  In  the  absence  of  valid  special  legislation, 
general  statutes  govern  the  issuance  of  a  license  by  a  political  subdivision.**  Munici- 
pal ordinances  must  comply  with  statutory  provisions/^  and  must  not  be  unreason- 
able in  their  requirements.** 

Applications}^^ — As  a  general  rule  the  application  must  show  that  the  applicant 
is  a  citizen  of  the  United  States/'  and  a  defect  ia  this  regard  cannot  be  cured  by 
a  supplemental  affidavit  of  the  applicant.'"  It  must  also  specifically  de- 
scribe the  location  of  the  place  where  he  desires  to  carry  on  the  business."^  The 
granting  of  an  amendment  to  the  application  is  purely  discretionary,"^  the  cases  be- 
ing exceptional  where  an  amendment  is  justified.'*  An  executor  with  power  to  sell 
and  authorized,  as  agent,  to  rent  the  premises  and  take  exclusive  charge  of  them 
is  not  the  duly  authorized  agent  of  the  owner  for  the  purpose  of  signing  a  petition 
for  a  license.'*  In  Pennsylvania  it  is  not  necessary  that. the  good  character  and 
temperate  habits  of  the  applicant  shall  be  averred  in  the  petition  or  certified  to  by 
twelve  reputable  qualified  electors;'^  but  the  court  has  Jurisdiction  to  entertain  the 
application  and  grant  the  license  upon  satisfactory  proof  of  the  temperate  habits  and 
good  moral  character  of  the  applicant  and  of  other  essential  facts.'*  In  order  that 
the'  license  may  be  valid,  notice  of  the  application  must  be  given  in  good  faith"'  and 
in  the  manner  required  by  law.'*     Posting  being  required,  it  must  be  done  in  the 


cense  upon  wholesale   liquor  dealers.     Cofer 
V.    Commonwealth    [Ky.]    87    S.    W.    264. 

SS.  Whissen  v.  Purth  [Ark.]  84  S.  W.  BOO. 
The  discretion  vested  in  the  probate  Judge  Is 
a  judicial  discretion  to  be  exercised  only 
with  reference  to  the  facts  and  circumstan- 
ces of  each  case  after  a  full  hearing.  State 
V.  Durein  [Kan.]  80  P.  987.  See,  also,  Fan- 
ning's  License,  23  Pa,  Super.  Ct.   622. 

84.  County  Court  v.  Virginia-Pooahontas 
Coal  Co.  V.  McDowell  County  Court  [W.  Va.J 
51  S.  E.  1;  State  v.  Williams  [Ala.]  39  So. 
276. 

85.  A  county  court  must  treat  alike  all 
applicants  possessing  the  legal  qualifica- 
tions, and  it  cannot  license  favored  persons 
and  exclude  others  possessing  similar  quali- 
fications. Kirby's  Dig.  §  5120  considered. 
Sarlo  V.  Pulaski  County    [Ark.]  88  S.  W.  953. 

8«.  The  general  statutes  applicable  to  the 
issuance  of  a  license  to  sell  intoxicating 
liquors  obtain  In  Mobile  county.  State  v. 
"Williams   [Ala.]   39  So.  276. 

87.  An  ordinance  relative  to  a  city  li- 
cense for  the  sale  of  Intoxicating  liquor  held 
to  sufficiently  comply  with  the  provisions 
of  Rev.  Pol.  Code,  §  2854.  City  of  Center- 
ville  V.  Gayken  [S.  D.]   104  N.  W.  910. 

88.  An  ordinance  of  a  city  having  more 
than  2,000  inhabitants  requiring  an  appli- 
cant for  a  license  to  yearly  procure  a  peti- 
tion signed  by  two-tliirds  of  the  qualified 
petitioners  in  the  entire  city  is  void  for  un- 
reasonableness. State  V.  McCammon  [Mo. 
App.]   86  S.  W.  510. 

88a.     See  4  C.  L..  259,  260. 

89.  A  petition  stating  that  applicant  Is  a 
citizen  of  the  United  States  and  that  he  was 
born  In  Ireland,  without  more  is  fatally  de- 
fective. Walsh's  License,  24  Pa.  Super.  Ct. 
87. 

90.  Walsh's    License,    24    Pa.    Super.    Ct. 

87. 

91.  Where  streets  were  named  and  blocks 
numbered  but  houses  not  numbered,  an  ap- 


plication describing  the   place  at  which  the 

liquors  are  to  be  sold  as  "No.  Street  In 

the  City  of  G.,  County  of  S.,  State  of  T.,"  is 
suflicient.  Douthitt  v.  State  [Tex.  Civ.  App.] 
13  Tex.  Ct.  Rep.  7,  87  S.  W.  90.  An  applica- 
tion describing  the  place  of  business  as 
"at  No.  G.  Building  in  the  town  of  H.,  County 
of  H.,  and  part  of  lots  No.  11  and  12  in  block 
No.  3,  division  one,"  does  not  necessarily 
embrace  two  separate  places  of  business. 
Cox  V.  Thompson  [Tex.  Civ.  App.]  85  S.  W.  34. 
Remonstrants  not  being  misled,  a  description 
of  the  premises  as  follows:  "That  certain 
storeroom  and  dwelling  containing  storeroom, 
three  rooms  and  cellar  and  occupied  last 
year  as  a  wholesale  liquor  store  by  your 
petitioner  situate  in  the  eleventh  ward, 
Pittsburg,  In  said  county,"  being  held  suffi- 
cient. Walker's  License,  24  Pa.  Super.  Ct.  90. 
An  application  for  a  license  describing  the 
premises  where  the  business  was  to  be  con- 
ducted as  the  lower  floor  of  the  front  room 
of  a  building  on  a  certain  street  corner, 
held  Insufficient,  under  Burns'  Ann.  St.  1901,  § 
7283a,  requiring  the  application  to  specif- 
ically describe  the  room.  Mace  v.  Smith 
[Ind.]  72  N.  E.  1135.  Description  describing 
property  as  at  the  corner  of  two  streets 
without  specifying  corner  is  defective.  Cra- 
mer's License,  23  Pa.  Super.  Ct.   596. 

92,  93,  Cramer's  License,  23  Pa.  Super.  Ct. 
596. 

94.  In  re  McCay,   93  N.  Y.  S.   401. 

95,  96.  Sauers's  License,  23  Pa.  Super.  Ct. 
463. 

»r.  Where  citizens  testified  that  though 
they  looked  for  notices  they  saw  none  and 
the  applicant  testified  that  he,  went  (Jut  after 
dark  and  put  up  the  notices,  held  not  posted 
in  good  faith.  Commonwealth  v.  Redman 
[Ky.]  88  S.  W.  1073. 

88.  Commonwealth  v.  Redman  [Ky.]  88 
S.  W.  1073.  Under  Burns'  Ann.  St.  1901,  ! 
7278,  one  publication  of  the  notice  In  a  news- 
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manner  that  other  notices  of  like  character  are  posted/"  and  the  notice  must  be 
securely  fastened.^  The  applicant  must  show  that  he  possesses  the  character  and 
fitness  required  by  the  statute,  and,  in  the  event  of  a  contest,  the  burden  of  proof  is 
on  him.''  If  preTiously  of  bad  character,  the  burden  is  upon  him  to  show  that 
he  has  reformed.'  An  habitual  violator  of  the  laws  is  not  within  the  meaning  of 
statutes  requiring  the  applicant  to  be  of  "good  moral  character;"*  but  the  mere 
fact  that  in  the  past  the  applicant  has  habitually  violated  the  laws  will  not  prevent 
his  having  a  "good  moral  character"  if  the  evidence  shows  a  real  reformation.' 
This  restored  good  moral  character  is  not  proved  by  a  mere  cessation  from  violations 
of  the  law  induced  by  bench  warrants  and  burning  orders.*  In  South  Dakota  a 
city  council  may  determine  the  applicant's  unfitness  from  the  personal  knowledge 
of  its  members  and  may  deny  the  application  without  further  investigation  and 
without  stating  the  reasons  on  which  their  action  is  predicated.^  The  applicant 
must  intend  to  use  the  license  legally  and  in  good  faith.*  A  license  will  not  issue 
to  sell  liquor  on  property  in  the  title  to  which  there  is  a  restriction  against  the  sell- 
ing of  liquor  on  the  premises.'  In  Arkansas  the  county  court,  before  granting  a 
license,  must  determine  whether  a  majority  of  the  votes  of  the  county  have  been  cast 
in  favor  of  license  or  not,"  and  while  the  finding  of  the  court  is  not  conclusive, 
yet  it  cannot  be  overturned  by  an  abstract  of  the  vote  filed  by  the  election  com- 
missioners, the  certificate  to  which  does  not  cover  the  vote  on  the  question  of  li- 
cense.^* The  issuance  of  a  license  by  it  raises  a  presumption  that  the  judge  found 
that  the  majority  of  the  votes  were  east  in  favor  of  license,^^  and  testimony  of  elec- 
tion commissioners  in  the  negative  is  incompetent,  ia  the  absence  of  a  showing  that 
the  original  returns  of  the  election  could  not  be  procured.^^  The  license  should 
be  granted  immediately  after  the  expiration  of  the  statutory  time  relative  to  notices, 
etc." 

Remonstrances.^*^ — A  private  citizen  may  appear  as  remonstrant  against  a  peti- 
tion for  a  liquor  license,^"  and  in  those  staies  wherein  the  court,  in  denying  or  grant- 
ing the  license,  exercises  a  judicial  discretion,  may  appeal  from  an  adverse  decision.^' 
One's  signature  to  a  remonstrance  may  be  made  by  a  duly  authorized  attomey^^  on  a 
typewriter.^'  A  remonstrator  may  revoke  his  signature  within  the  time  limited  by 
law,^"  and  having  revoked  his  signature  within  such  time,  he  cannot  be  counted.^" 


paper  of  the  class  designated  at  least  20 
days  before  the  meeting  of  the  board  is  suffi- 
cient. Perdue  v.  Gill  [Ind.  App.]  73  N.  E. 
844.  The  publication  of  the  list  of  applicants 
In  Ijycoming-  county  is  governed  by  general 
Act  of  July  30,  1897  [P.  Ia  464],  and  not  by 
the  local  act  of  April  10,  1873.  Sun  &  B. 
Pub.   Co.   V.    Bennett,    26   Pa.    Super.    Ct.    243. 

99,  1.  Commonwealth  v.  Redman  [Ky.]  88 
S.   "W.    1073. 

3,  3,  4,  5,  6.  Whissen  v.  Furth  [Ark.]  84 
S.   W.   500. 

7  Rev  Pol.  Code,  §§  2855,  2857  construed. 
Mccormick  v.  Pfelffler  [S.  D.]  103  N.  W.  31. 
A  city  council  may,  on  Its  own  knowledge 
refuse  one  having  a  county  license,  a  city 
license.  City  of  Centerville  v.  Gayken  [S.  D.] 
104  N.  W.  910. 

8.  Application  for  wholesale  license  re- 
fused where  5t  appeared  that  applicant  under 
the  cover  of  the  one  license  intended  to  run 
a  wholesale  liquor  business  and  a  bottling 
works.     Perch's  License,  27  Pa.  Super.  Ct.  92. 

9.  Fanning's  License,  23  Pa.  Super.  Ct. 
622. 

6    Curr.    Law. — 12. 


10.  State   V.   Songer   [Ark.l    88   S.  "W.   903. 

11.  Certificate  merely  certified  as  to  votes 
cast  for  candidate  for  ofiice.  State  v.  Songer 
[Ark.]     88     S.    W.     903. 

12.  13.  State  v.  Songer  [Ark.]  88  S.  "W. 
903. 

14.  Under  Rev.  St.  1899,  §  2993  and  5  2997, 
as  amended  by  Laws  1901,  p.  142,  a  petition 
cannot  be  allowed  to  lie  idle  for  months  after 
the  expiration  of  the  10  days  and  a  license 
then  granted  for  a  term  of  six  months  from 
the  date  of  granting.  State  v.  Mulviliill  [Mo. 
App.]   88  S.  W.  773. 

14a.     See  4  C.  L.  261. 

15,  16.  Whissen  v.  Furth  [Ark.]  84  S.  W. 
500. 

17,  18.  Ardery  v.  Smith  [Ind.  App.]  73  N. 
B.  840. 

19.  A  remonstrator  may  by  some  affirma- 
tive act  of  his  own  w^ithdraw  his  name  at 
any  time  prior  to  the  Jurisdictional  period 
of  three  days  before  the  first  Monday  of 
the  month  in  which  the  application  is  to  be 
heard.  So  held  "where  remonstrance  was 
filed  by  an  attorney  in  fact.  Davis  v.  Aflleck, 
34  Ind.  App.   B72,  73  N.  E.  283. 
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Any  act  of  a  remonstrator  which  evinces  an  intention  or  desire  to  withdraw  from 
the  remonstrance  constitutes  an  affirmative  act  within  the  meaning  of  the  decided 
cases.^^  As  a  general  rule  the  remonstrance  need  not  state  that  it  is  signed  by  the 
required  number  or  that  the  remonstrants  are  qualified  to  sign.^^  Defects  in  the 
remonstrance  may  be  cured  by  reference  to  the  application.^^  The  remonstrance 
alleging  a  ground  for  refusing  the  license,  it  is  error  for  the  court  or  board  to  re- 
fuse to  try  the  issue  thus  made.^* 

Appeal  and  the  lihe."^ — In  those  states  wherein  it  is  held  that  the  exercise  of  the 
power  to  grant  the  license  is  not  a  judicial  act,  prohibition  will  not  lie,^°  nor  can 
the  exercise  of  the  power  be  reviewed  by  a  bill  in  equity;^'  but  mandamus  will 
lie,^^  the  procedure  being  entirely  statutory.^'  Certiorari  cannot  take  the  place  of 
mandamus  to  compel  the  making  of  a  record  or  part  of  a  record  which  the  inferior 
tribunal  should  have  made.''"  A  judge  wrongfully  refusing  to  issue  a  license  is  li- 
able for  the  cost  of  subsequent  mandamus  proceedings.'"  In  the  absence  of  express 
statutory  provisions,  the  right  to  an  appeal  is  dependent  upon  whether  the  granting 
body  exercises  a  judicial  discretion  or  not;  if  its  act  is  a  judicial  one,  an  appeal  lies.'^ 
In  some  states  an  appeal  to  an  intermediate  appellate  court  is  not  tried  de  novo,'^ 
and  unless  an  appeal  is  taken  therefrom,  the  judgment  of  such  court  is  a  final  dis- 
position of  the  cause.''  In  Nebraska  in  order  to  take  an  appeal  from  such  decision 
a  motion  for  a  new  trial  is  unnecessary.'*  Upon  appeal,  the  record  being  regular, 
it  is  presumed  that  the  court  below  had  due  regard  to  the  number  and  character  of 
the  petitioners  and  that  the  license  was  refused  for  a  legal  reason  and  not  arbitra- 


20.  Davis  v.  AflBeck,  34  Ind.  App.  572,  73 
N.  E.  283. 

21.  Davis  V.  Affleck,  34  Ind.  App.  572,  73 
N.  E.  283.  Instrument  whereby  signers  with- 
drew their  signatures  from  all  remonstrances 
which  had  been  or  might  thereafter  be  sign- 
ed by  any  agent  or  attorney  in  fact,  held 
sufficient    to    revoke    signatures.     Id. 

22.  Under  Laws  1895,  p.  251,  c.  127,  §  9, 
providing  that  a  remonstrance  shall  be  sign- 
ed, by  a  majority  of  the  legal  voters  of  the 
township  or  ward,  the  remonstrance  need 
not  state  that  it  is  signed  by  a  majority  or 
that  the  signers  are  legal  voters  of  the 
township  or  ward.  Bryan  v.  De  Moss,  34 
Ind.  App.  473,  73  N.  B.  156. 

23.  An  application  being  for  a  license  to 
sell  intoxicants  in  a  specific  ward,  a  remon- 
strance against  issuing  a  license  to  the  ap- 
plicant to  sell  intoxicants  "in  said  aforesaid 
ward"  is  sufficient.  Bryan  v.  De  Moss.  34  Ind. 
App.  473,  73  N.  E.  156;  Bryan  v.  Jones,  34 
Ind.  701.  73  N.  B.  1135.  [In  the  former  case 
Wiley,  J.,  dissents  from  this  proposition, 
stating  that  in  his  opinion  the  lower  court 
should  have  allowed  an  amendment;  in  the 
latter  case  he  gives  his  reasons  for  dissent- 

24.  Under  Burns'  Ann.  St.  1901,  §  7278, 
providing  for  a  remonstrance  where  the  ap- 
plicant is  immoral  or  unfit  to  be  intrusted 
with  the  privilege,  held  error  for  a  court 
to  refuse  to  try  the  issue  on  a  remonstrance 
al'ea-ing  a  prior  violation  of  the  law  by  tho 
applicant.  Ardery  v.  Smith  [Ind.  App.]  73 
N.   B.   840. 

24a.     See  4  C.  L.   261. 

25.  This  is  true  whether  the  granting 
body  acts  within  or  beyond  the  power  confer- 
red on  it.  Virginia-Pocahontas  Coal  Co.  v. 
McDowell  County  Court  [W.  Va.]   51  S.  B.  1. 

2«.     Under   Code   Pub.   Loc.   Laws,    art.    24, 


^s  amended  by  Acts  1896,  p.  717,  c.  411,  it  is 
for  the  clerk  of  the  circuit  court  to  deter- 
mine whether  the  law  has  been  complied 
with  by  the  applicant,  and  his  action  in  re- 
fusing a  license  cannot  be  reviewed  by  a,  bill 
in  equity.     Pooks  v.  Purnell  [Md.]  61  A.  582. 

27.  State  v.  Williams  [Ala,]  39  So.  276. 
So  held  where  applicant  was  qualified  and 
had  complied  with  proper  prerequisites. 
State  V.  McCammon  [Mo.  App.]   86  S.  W.  510. 

28.  Kirby's  Dig.  §  4481  requires  10  days 
notice  after  filing  petition  for  mandamus  to 
compel  the  mayor  and  recorder  of  a  town  to 
issue  a  license.  Moody  v.  Rogers  [Ark.]  85 
S.  W.  84. 

29.  In  certiorari  to  remove  to  the  St. 
Louis  court  of  appeals  the  record  of  the 
excise  commissioner  In  relation  to  granting 
a  dramshop  license,  the  court  on  suggestion 
of  a  diminution  of  the  record  cannot  compel 
the  commis.sioner  to  make  a  record  of  certain 
alleged  findings  and  certify  them  as  part 
of  the  record.  State  v.  Mulvihill  [Mo.  App.] 
88    S.   W.    773. 

30.  So  held  as  regards  a  probate  judge. 
Hudgins  v.  State  [Ala.]  39  So.  717. 

31.  Whlssen  v.  Furth   [Ark.]   84  S.  W.  500. 

32.  Appeals  to  the  circuit  court  from  or- 
ders of  the  county  court  denying  a  license 
must  be  tried  on  the  evidence  heard  in  the 
county  court.  Holmes  v.  Robertson  County 
Court  [Ky.]  89  S.  W.  106. 

33.  Paden  v.  Carson  [Okl.]  82  P.  830.  After 
a  decision  of  the  board  granting  a  license 
has  been  reversed  by  the  district  court  and 
the  license  denied  and  ordered  revoked,  there 
is  no  authority  In  the  county  board  to  re- 
hear the  cause  on  the  same  petition  and 
notice,  and,  after  hearing  additional  testi- 
mony, regrant  a  license.     Id. 

34.  Lee  V.  Brittain  [Neb.]   104  N.  W.  1076, 
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rily."*  The  decision  of  the  lower  court  will  not  be  disturbed  on  appeal  unless  inani- 
festly  erroneous.^"  The  validity  of  particular  statutes^  granting  the  right  to  ap- 
peal, is  shown  in  the  notes.^' 

BenewaJs  are  not  as  a  matter  of  right.'^  An  order  granting  a  renewal  need 
not  recite  the  making  of  the  previous  order  or  the  granting  of  a  previous  license."" 

By  accepting  the  license  the  licensee  assents  to  its  terms  and  conditions.*"  He 
is  concluded  by  the  order  granting  the  license  and  it  is  original  evidence  against 
him  in  a  subsequent  prosecution  for  an  illegal  sale.*'-  On  such  a  prosecution  he 
cannot  collaterally  attack  the  validity  of  his  license.*'' 

Bower  to  condition  grant. — A  delegate  of  the  power  having  the  right  to  refuse  li- 
cense, it  may  make  the  grant  of  the  license  conditional.*' 

Bonds.** — A  liquor  dealer's  bond  is  statutory  and  must  conform  substantially 
to  statutory  requirements,*''  but  it  will  be  construed  so  as  to  carry  into  effect  the 
intention  of  the  parties  if  fairly  ascertainable  from  the  terms  of  the  obligation;** 
but  being  defective  there  is  a  conflict  as  to  whether  it  may  be  enforced  as  a  common- 
law  obligation.*'  In  most  states  the  licensing  board  is  limited  to  a  determination 
of  the  sufficiency  of  bonds  tendered  in  compliance  with  the  law.**  The  validity  of 
the  bond  is  not  affected  by  defects  in  the  license  or  the  application  therefor,*^  nor  by 
the  fact  that  the  taxes  were  not  paid  in  advance  at  the  time  of  the  issuance  of  the 


following-  Bennett  v.  Otto  [Neb.]  94  N.  W. 
807. 

35.  Shearer's  License,  26  Pa,  Super.  Ct. 
34.  Record  being  regular,  an  appellate  court 
■will  not  reverse  the  order  because  names  of 
remonstrants  -were  duplicated.     Id. 

38.  Cramer's  License,  23  Pa.  Super.  Ct. 
696. 

37.  The  provisions  of  the  statute  of  Kan- 
sas authorizing-  an  appeal  and  proceeding  in 
error  from  the  action  of  the  probate  Judge  in 
refusing  a  permit  are  valid  and  afford  ample 
remedies  to  those  -who  are  -wrongfully  denied 
such  permits.  State  v.  Durein  [Kan.]  80  P. 
987. 

38.  Rev.  La-ws,  u.  100,  §  20,  as  amended  by 
St.  1902,  p.  122,  c.  171,  authorizing  the  sur- 
rendering and  cancellation  of  a  license  and 
the  issuance  of  a  license  for  the  unexpired 
term,  does  not  give  a  licensee  any  right  -with 
reference  to  the  granting  of  future  li- 
censes after  the  expiration  of  the  term.  Tracy 
V.  Glnzberg  [Mass.]  75  N.  E.  637. 

39.  State  v.  Mulloy  [Mo.  App.]  86  S.  W. 
569. 

40.  Terras  as  to  revocation.  Malkan  v. 
Chicago,  217  111.  471,  75  N.  B.  548. 

41.  State  v.  Barnett,  110  Mo.  App.  592,  85 
S.   W.  613. 

43.  On  a  prosecution  for  violating  the 
Sunday  la-w,  defendant  cannot  question  the 
validity  of  his  license  by  attacking  the  order 
or  judgment  of  the  county  court  granting 
the  same.  State  v.  Mulloy  [Mo.  App.]  86  S. 
W.  569. 

43.  County  court  may  Impose  a  condition 
providing  for  revocation  upon  violation  of 
the  la-w-.  Sarlo  v.  Pulaski  County  [Ark.]  88 
S.   "W.    953. 

44.  See  4  C.  li.  262. 

45.  State  V.  Harper  [Tex.]  86  S.  "W.  920, 
rvg.  [Tex.  Clv.  App.]  85  S.  W.  294.  The  stat- 
ute requiring  at  least  t-w-o  sureties,  a  bond 
-with  only  one  surety  is  invalid.  Hillman  v. 
Mayher  [Tex.  Civ.  App.]  85  S.  "W.  818.  A 
bond    conditioned    that    the    principal    "shall 


faithfully  observe  and  comply  -with  all  the 
laws  relating  to  •  *  *  intoxicating  liquors 
and  especially  with  the  requirements  of  Act 
25th  Gen.  Assem.  p.  63,  c.  62,"  held  enforce- 
able, though  the  act  referred  to  was  repealed 
or  superseded  by  Code  1897  before  the  bond 
was  executed.  O'Brien  County  v.  Mahon,  126 
Iowa,  539,  102  N.  W.  446. 

4«.  State  V.  Harper  [Tex.]  86  S.  ^W.  920, 
rvg.  85  S.  W.  294.  A  bond  reciting  that  H. 
&  G.  desire  to  engage  in  the  liquor  business, 
and  that  they  are  the  principals  and  signed 
by  them  is  valid,  though  conditioned  only 
that  H.    shall   conform   to   thS   statute.     Id. 

47.  It  may  be  so  enforced.  O'Brien  Coun- 
ty V.  Mahon,  126  Iowa,  539,  102  N.  W.  446. 
It  cannot  be  so  enforced.  Hillman  v.  Mayher 
[Tex.   Civ.    App.]    85    S.   W.    818. 

48.  So  held  under  Comp.  Laws  §  5386.  It 
cannot  require  more  than  two  sufficient  sure- 
ties. Power  V.  Common  Council  of  Litchfield 
[Mich.]  12  Det.  Leg.  N.  484,  104  N.  W.  664. 
■Where  common  council  of  a  village  after 
adopting  a  resolution  requiring  four  sureties 
rejected  a  bond  in  proper  form  with  two 
sureties,  held,  it  was  shown  that  it  had  not 
attempted  to  determine,  as  expressly  required 
by  Comp.  Laws,  §  5386,  the  sufficiency  of  the 
bond.  Id.  In  such  case  a  finding  that  the 
common  council  acted  in  good  faith  in  de- 
termining that  the  bond  did  not  comply  with 
its  resolution  requiring  four  sureties  is  im- 
material.    Id. 

49.  Is  not  rendered  void  by  issuance  of 
license  without  a  written  application  (State 
v.  Harper  [Tex.  Civ.  App.]  87  S.  W.  878),  or 
by  the  filing  of  thje  same  after  the  issuance 
of  the  license  (Id.).  Is  not  rendered  void 
because  the  application  in  describing  the 
place  of  business  includes  two  separate 
places.  Cox  v.  Thompson  [Tex.  Civ.  App.] 
85  S.  "W-.  34.  That  the  license,  in  violation 
of  a  statutory  requirement,  fails  to  designate 
the  place  where  the  liquor  is  to  be  sold  does 
not  invalidate  the  bond.  Douthit  v.  State 
[Tex.]    83   S.  W.  795.     Failure   of  a  purchaser 
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license/"  nor  because  the  obligation  of  the  bond  exceeds  the  legal  requirements." 
The  bond  is  a  contract,  the  sum  stated  therein  being  in  the  nature  of  liquidated 
damages.^^  In  Iowa  the  principal  and  surety  on  the  bond  are  liable  for  the  full  tax 
for  the  quarter  ia  which  the  former  commenced  business."  A  brewing  corporation 
may  become  liable  as  surety  upon  a  liquor  license  bond  executed  by  it  to  induce 
the  licensee  to  lease  a  building  from  it  and  deal  exclusively  in  its  products.^*  In 
some  states  the  sureties  must  be  freeholders."'  Ordinarily  neither  the  death  of  the 
principaP^  nor  the  failure  of  the  public  authorities  to  collect  the  tax  when  due'^  will 
discharge  the  surety.  The  surety  on  a  bond  under  the  Iowa  mulct  law  cannot  es- 
cape liability  for  taxes  accruing  after  the  principal  fails  to  pay  the  tax  on  the  ground 
that  after  such  failure  the  principal  is  no  longer  operating  under  the  mulct  law."' 
The  principal  in  the  bond  is  deemed  to  have  agreed  with  his  surety  that  he  will 
conduct  the  business  in  accordance  with  statutory  requirements  and  that  he  vrill 
save  the  surety  from  any  liability  on  the  bond/*  and  this  rule  applies  to  an  undis- 
closed principal."" 

Pai/ment  and  collection  of  fee  or  tax."^ — ^The  license  fee  must  be  paid  in  cash.^^ 
Taxes  voluntarily  paid  under  a  mistake  of  law  cannot  be  recovered  back."*  In  Iowa 
a  liquor  dealer  failing  to  pay  the  mulct  tax  the  county  may  proceed  by  action  on 
his  bond/*  and  by  criminal  prosecution  for  illegal  sales  made  after  the  tax  became 
due  and  unpaid/"  but  such  tax  is  not  a  personal  obligation  of  the  owner  of  the 
property,  and  cannot  be  enforced  by  an  action  at  law  against  him."*  Though  one 
half  of  the  tax  goes  to  the  town  in  which  the  saloon  is  located,  the  entire  tax  is  pay- 
able to  the  county  treasurer."^  In  Pennsylvania  where  the  county  treasurer  has 
received  moneys  belonging  to  a  city  as  the  proceeds  of  liquor  licenses,  the  city  may 


of  an  unexpired  license  to  have  the  transfer 
made  on  the  books  of  the  issuing-  officer  and 
to  file  an  application  designating  the  particu- 
lar house  in  which  he  proposes  to  conduct 
his  business,  and  to  have  such  designation 
made  In  the  license,  does  not  render  his  bond 
void.  Rev.  St.  1895,  articles  5056,  5057  con- 
strued. Faulkner  v.  Cassidy  [Tex.  Civ.  App.] 
13    Tex.    Ct.   Rep.    366,   87  S.  W.   904. 

60.  State  v.  Harper  [Tex.  Civ.  App.]  87  S. 
■W.  878. 

51.  Validity  is  not  affected  because  pur- 
porting to  bind  the  heirs  and  legal  represent- 
atives of  the  obligors.  McLaury  v.  Watelsky 
[Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  404,  87  S.  W. 
1045. 

6a  City  Trust,  Safe  Deposit  &  Surety  Co. 
V.  American  Brewing  Co.  [N.  T.]  74  N.  B.  948. 
Are  assessable  before  clerk  or  before  the 
court  below  under  Code  Civ.  Proo.  §  194.     Id. 

53.  O'Brien  County  v.  Mahon,  126  Iowa, 
639,  102  N.  "W.  446. 

54.  So  held  where  the  corporation  was  in- 
corporated to  do  a  general  business  of  manu- 
facture and  sale  of  intoxicating  liquors,  and 
to  erect  suitable  buildings  for  the  carrying 
on  of  the  business  to  buy,  sell,  lease,  rent, 
exchange  or  otherwise  handle  real  estate, 
and  the  execution  of  deeds,  leases,  bonds,  etc. 
Horst  V.  Lewis  [Neb.]  103  N.  W.  460,  afg.  on 
rehearing  98  N.  "W.  1046. 

55.  Laws  1S95,  p.  122,  c.  22  is  ineffectual 
as  an  amendment  or  repeal  of  Cobbey's  Ann. 
St  1903,  §  7155.  Lee  v.  Brittain  [Neb.]  104 
n'w  1076,  following  Fidelity  &  Deposit  Co. 
V.'  Libby   [Neb.]   101  N.  W.  994. 

56.  The  liability  of  the  principal  and  sure- 


ties on  a  liquor  dealer's  bond  conditioned  for 
the  payment  of  judgments  for  civil  damages 
growing  out  of  unlawful  sales  is  not 
destroyed  by  the  death  of  the  principal. 
Bond  given  under  Burns'  Ann.  St.  1901,  §  7288 
construed.  State  v.  Soale  [Ind.  App.]  74  N.  E. 
1111. 

57,  58.  O'Brien  County  v.  Mahon,  126  Iowa, 
536,  102  N.  "W.   446. 

59,  ea.  City  Trust,  Safe  Deposit  &  Surety 
Co.  v.  American  Brewing  Co.  [N.  T.]  74  N. 
E.   948. 

61.  See  4  C.  L.  263. 

62.  A  resolution  of  a  city  council  under 
which  a  liquor  dealer  gave  the  city  his  note 
on  an  understanding  that  he  might  carry  on 
the  liquor  business  until  the  maturity  of  the 
note,  when  a  license  was  to  be  issued,  held 
illegal  and  the  note  void.  Meyer-Marx  Co.  v. 
Bnsley   [Ala.]   37  So.   639. 

63.  Where  a  city  had  not  complied  with 
all  the  requirements  of  the  mulct  law,  but 
plaintiff,  without  looking  the  matter  up,  re- 
lied upon  the  fact  that  other  saloons  were 
being  operated  and  paid  the  tax,  held,  it 
could  not  be  recovered  back.  Ahlers  v.  Es- 
therville  [Iowa]  104  N.  W.  453. 

64.  O'Brien  County  v.  Mahon,  126  Iowa, 
539,  102  N.  W.  446;  Carroll  County  v.  Ley 
[Iowa]   103  N.  W.  101. 

65.  O'Brien  County  v.  Mahon,  126  Iowa 
539,   102  N.  W.    446. 

66.  Code,  §  2432  construed.  Carroll  Coun- 
ty V.  Ley  [Iowa]   103  N.  W.   101. 

67.  O'Brien  County  v.  Mahon.  126  Iowa 
539,   102  N.  W.   446. 
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maintain  a  suit  on  the  treasurer's  bond  in  the  name  of  the  county  to  its  own  use,'* 
and  the  fact  that  the  money  was  not  received  by  the  treasurer  within  six  years  of 
the  commencement  of  the  suit  is  not  a  defense,  since  the  obligation  to  pay  is  secured 
by  a  sealed  instrument.^"  All  questions  refemng  to  the  settlement  of  the  county 
treasurer's  accounts  respecting  the  proportion  of  license  taxes  payable  to  cities, 
boroughs  and  townships  must  be  determined  by  the  courts.''"  A  borough  has  a 
right  to  receiTe  its  proportion  of  the  money  collected  for  retail  liquor  licenses  with- 
out abatement  for  commissions  to  the  county  treasurer,'^  and  if  the  treasurer  de- 
ducts such  percentage  and  pays  over  the  balance  receiving  a  receipt  therefor,  such  re- 
ceipt is  merely  for  payment  on  account,  and  the  borough  may  subsequently  recover 
the  amount  retained.^^  In  some  states  the  tax  is  made  a  lien  on  the  property  in 
which  the  traffic  is  conducted."  Such  statutes  are  not  unconstitutional,  even  though 
the  property  owner  is  given  no  notice  of  the  proceedings  and  is  afforded  no  opportu- 
nity to  be  heard  with  reference  thereto.''*  Having  had  all  the  required  notice,  the 
fact  that  the  property  owner  did  not  have  knowledge  of  sales  of  liquor  on  his 
premises  until  after  the  time  within  which  he  might  have  applied  to  the  board  for 
remission  of  the  tax  is  immaterial.'" 

Scope  and  effect  of  license.'" — ^A  license  is  not  a  contract,^'  but  is  a  mere  per- 
sonal privilege  which  may  be  canceled  at  any  time.''*  Its  protection  extends  to  em- 
ployes of  the  licensee,^'  but  is  limited  by  the  scope  of  the  lioense.^"  It  affords  no 
protection  against  a  prosecution  for  a  sale  in  a  prohibited  territory,*^  nor  does  it  pro- 
tect the  holder  from  the  consequences  of  unlawful  practices  on  the  premises  and 
persons  so  offending  may  be  liable  to  a  property  owner  iadividually  damaged.** 

Surrender,  transfer  or  'revocation  of  license.^^ — ^A  license  is  not  a  contract,*' 


68.  Lehigh  Co.  v.  Gossler,  24  Pa.  Super. 
Ct.  406.  By  failing  to  pay  over  the  money 
the  treasurer  fails  to  perform  the  condition 
of  his  bond  requiring  him  to  "faithfully  per- 
form  the    duties    of   his   office."     Id. 

69.  Lehigh  Co.  v.  Gossler,  24  Pa.  Super. 
Ct.   406. 

TO.  Cannot  he  referred  to  county  auditors. 
Lehigh  Co.  v.  Gossler,  24  Pa.  Super.  Ct.  406. 
Hence  a  county  treasurer  cannot  set  up 
against  a  claim  of  a  city  for  its  proportion 
of  such  taxes,  an  adjudication  by  the  county 
auditors.     Id. 

71.  Stroudsburg  Borough  v.  Shlck,  24  Pa. 
Super.  Ct.  442.  The  county  commissioners 
have  no  authority  to  permit  the  treasurer  to 
deduct    a    specified    percentage    from    such 

moneys.     Id.  „,,,„,    t> 

72.  Stroudsburg  Borough  v.  Shick,  24  Fa. 
Super.  Ct.  442.  .    ,.^    *    - 

73.  In  Ohio  this  lien  is  superior  to  that  of  a 
mortgage  given  and  duly  entered  of  record 
prior  to  the  entry  of  such  tax  on  the  dupli- 
cate and  prior  to  the  beginning  of  such  traf- 
fic on  the  premises.  Pioneer  Trust  Co.  v. 
Stich,  71  Ohio  St.  459,  73  N.  B.  520.  Such 
priority  is  not  affected  by  the  fact  that  at 
the  date  of  such  mortgage  no  sale  of  liquor 
was  ever  known  to  have  taken  place  on  the 
premises;  that  the  premises  were  not  adapted 
to  the  traffic;  that  the  mortgagee  had  no 
knowledge  at  any  time  of  any  sale  of  liquor 
thereon,  or  of  any  intention  to  sell  on  the 
part  of  anyone;  and  that  he  loaned  the 
money  in  good  faith,  and  had  no  reason  to 
suspect  or  fear  that  any  sales  .of  liquor 
would  ever  be  made  on  the  mortgaged  prem- 
ises.    Id. 


74.  Code,  5  2433  et  seq.  held  valid.  New- 
ton V.  McKay  [Iowa]  102  N.  "W.  827. 

75.  Newton  v.  McKay  [Iowa]  102  N.  W. 
827. 

7a     See  4  C.  L.   263. 

77.  Sarlo  v.  Pulaski  County  [Ark.]  88  S. 
W.  953. 

78.  Sarlo  v.  Pulaski  County  [Ark.]  88 
S.  W.  953;  Barnett  v.  Pemiscot  County  Court 
[Mo.  App.]  86  S.  W.  575;  Tracy  v.  Ginzberg 
[Mass.]   75  N.  B.   637. 

79.  State  V.  Barnett  [Mo.  App.]  86  S.  W. 
572. 

80.  A  municipal  license  authorteing  the 
maintenance  of  a  saloon  at  a  fertain  street 
and  number  does  not  entitle  the  licensee  to 
run  one  saloon  in  the  basement  of  the  build- 
ing and  another  entirely  Independent  saloon, 
having  a  separate  street  door  and  no  Inside 
connection  on  each  floor.  Malkan  v.  Chicago 
[111.]  75  N.  B.  548.  A  certificate  issued  under 
Laws  1896,  p.  51,  c.  112,  §  11,  subd.  1,  as 
amended  by  Laws  1897,  p.  210,  c.  312,  §  6,  does 
not  authorize  the  sale  of  liquors  In  any  other 
part  of  the  hotel  building  than  the  single 
room  described.  In  re  McCoy,  93  N.  T.  S. 
401.  A  licensed  whplesale  liquor  dealer  who 
gives  an  agent  one  quart  of  whiskey  for  each 
sale  by  the  agent  of  Ave  gallons  of  liquor 
is  as  to  such  quart  guilty  of  retailing  liquor 
without  a  license.  Friedman  v.  Common-  ' 
wealth,    26   Ky.    L.    R.    1276,    83   S.   W.    1040. 

81.  Brame  V.  State  [Ala.]  38  So.  1031.  A 
license  to  sell  in  a  prohibited  district  is  void. 
State   V.    Pulkerson    [Ark.]    83   S.   W.   934. 

63.  State  V.  Tabler,  34  Ind.  App.  393,  72 
N.  E.  1039. 

83.     See    4   C.  L.    263. 
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but  is  a  mere  personal  privilege;^"  hence  it  is  revocable  at  the  will  of  the  granting 
body*"  whether  the  license  so  provides  or  not,"  without  trial  or  notice.**  In  the 
absence  of  statutory  provisions  the  license  is  nontransferable**  and  nonassignable."" 
In  some  states  a  license  is,  with  the  consent  of  the  granting  body,  transferable." 
The  application  for  a  transfer  in  such  case  is  addressed  to  the  sound  legal  discretion 
of  such  body,^^  and  the  exercise  of  such  discretion  will  not  be  interfered  with  on 
appeal  unless  clearly  abusive.^^  A  request  from  a  licensee  to  transfer  his  license  ap- 
plies only  to  the  existing  license  and  not  to  a  renewal  thereof."*  Money  paid  to  pro- 
cure a  bankrupt  licensee  and  his  trustee  to  procure  the  nomination  of  the  payor  as 
the  bankrupt's  successor  belongs  to  the  bankrupt's  creditors."'  A  licensee  while 
holding  himself  out  as  the  responsible  owner  of  the  business  is  liable  on  the  contracts 
of  one  whom  he  permits,  by  secret  agreement,  to  trade  independently  under  the 
license."*  One  may  become  estopped  to  object  that  a  license  is  not  transferable,"^ 
or  to  deny  the  authority  of  the  transferror  to  act  as  agent  for  a  former  owner."* 
In  revoking  a  license  the  court  is  generally  held  to  act  in  an  administrative  and 
ministerial  capacity,""  and  hence  no  appeal  lies  from  a  judgment  of  revocation.^ 
Eevocation  being  in  the  exercise  of  the  executive  powers  of  a  municipality,  the  action 
is  not  reviewable  by  certiorari,^  though  the  converse  is  true  if  the  authorities  act 
judicially.'  The  licensee  keeping  a  disorderly  house*  or  running  two  saloons  under 
one  license,"  the  latter  may  be  revoked.  A  city  has  power,  under  its  general  welfare 
clause,  to  pass  an  ordinance  making  a  conviction  of  the  licensee,  by  a  court  of  com- 


84.  Sarlo  v.  Pulaski  County  [Ark.]  88  a 
W.    953.     See    3   C.   L.    263,   n.    93. 

85.  Sarlo  V.  Pulaski  County  [Ark.]  88  S. 
W.  953;  Tracy  v.  Ginzberg  [Mass.]  75  N.  B. 
637;  Barnett  v.  Pemiscot  County  Court  [Mo. 
App.]    86   S.   W.   575.     See   3  C.   L.    263,    n.   95. 

86.  Sarlo  v.  Pulaski  County  [Ark.]  88  S. 
W.  953;  Barnett  v.  Pemiscot  County  Court 
[Mo.    App.]    86    S.    W.    575. 

87.  Borok  v.    State    [Ala.]    39    So.    580. 

~    68.     Carr  v.  City  Council  of  Augrusta  [Ga.] 
52    S.    B.    300. 

89.  Tracy  v.  Ginzberg  [Mass.]  75  N.  E.  637; 
Young-  V.  Stevenson  [Ark.]  86  S.  W.  1000; 
Sawyer  v.  Sanderson  [Mo.  App.]  88  S.  W.  151. 
Where  licensee  sold  out,  the  bill  of  sale 
recittag-  that  the  transfer  was  of  all  the  sell- 
er's goods,  license,  good  will,  etc.,  and  the 
business  was  conducted  by  the  purchaser  in 
the  seller's  name,  held  to  constitute  a  trans- 
fer of  the  license.  Id.  Where  a  liquor  deal- 
er sold  his  stock  and  appointed  the  purchaser 
his  agent,  with  power  to  sell  liquor  under 
the  seller's  license,  the  purchaser  could  not 
do  business  thereunder.  Young  v.  Stevenson 
[Ark.]  86  S.  W.  1000. 

90.  Tracy  v.  Ginzberg  [Mass.]  75  N.  B.  637: 

91.  The  granting  of  a  license  to  the  oc- 
cupant of  premises  owned  by  another  does 
not  entitle  the  owner  to  demand  as  a  pure 
legal  right  that  the  license  be  transferred  to 
him  upon  the  removal,  whether  voluntary  or 
by  compulsion,  of  the  licensee  from  the  prem- 
ises.    Stern's   License,   27  Pa.    Super.   Ct.   538. 

93.  93.     Stern's    License,    27    Pa.    Super.   Ct. 

94.  Mydosh  v.  Bayonne   [N.  J.  Law]  60  A. 

nil'  .      ,  ,.     X,.     . 

95.  Is  not  property  received  by  the  trustee 

to  the  use  of  one  whose  principal  had  ad- 
vanced money  to  pay  for  the  license.  Tracy 
V.  Ginzberg  [Mass.]  76  N.  E.  637. 


96.  Ruane  v.  Murray,  26  Pa.  Super.  Ct.  187. 

97.  Mortgagee  of  liquor  license  held  es- 
topped to  enjoin  sale  after  default  on  the 
ground  that  the  license  could  not  be  convey- 
ed. It  appeared  that  the  license  was  trans- 
ferable.    Sullivan  V.  Bailey,  21  App.  D.  C.  100. 

98.  In  an  action  on  a  liquor  dealer's  bond 
where  It  appeared  that  defendant  accepted 
an  unexpired  license  and  executed  a  bond  and 
under  the  authority  thereof  pursued  the  oc- 
cupation, held,  he  was  estopped  to  deny  the 
authority  of  the  one  who  made  the  transfer 
of  the  license  as  agent  for  the  former  owner. 
Faulkner  v.  Cassidy  [Tex.  Civ.  App.]  13  Tex. 
Ct.  Rep.   366,  87  S.  W.   904. 

99.  State  v.  Kirk  [Mo.  App.]  86  S.  W.  1099. 
Barnett  v.  Pemiscot  County  Ct.  [Mo.  App.] 
86  S.  W.  575. 

1.  State  V.  Kirk  [Mo.  App.]  86  S.  W.  1099; 
Barnett  v.  Pemiscot  County  Ct.  [Mo.  App  ] 
86  S.  W.  575.  Rev.  St.  1899,  §§  3017,  3018, 
providing  that  in  the  event  a  dramshop 
keeper  is  convicted  in  the  circuit  court  of 
any  one  of  the  several  offenses  therein  de- 
fined, he  shall,  in  addition  to  a  fine,  forfeit 
his  license,  do  not  change  the  rule.  Id.  Re- 
fusal of  the  county  court  to  grant  an  appeal 
from  an  order  revoking  a  license  does  not 
authorize  a  subsequent  sale  by  the  former 
licensee  or  his  employe.  State  v.  Barnett 
[Mo.    App.]     86    S.    W.    460. 

2.  Carr  v.  City  Council  of  Augusta  [Ga.] 
52   S.  E.  300. 

3.  Carr  v.  City  Council  of  Augusta  [Ga.l 
52  S.  E.  300.  Where  a  city  ordinance 
provided  for  the  revocation  of  a  license  on 
conviction  of  the  licensee  for  a  violation  of 
the  law.  held,  the  city  council  acted  in  a 
judicial  capacity  in  revoking  the  license.     Id. 

4.  State  V.  Barnett  [Mo.  App.]  86  S.  W.  46o! 

5.  Revocation  in  such  case  i.=i  not  arbi- 
trary.    Malkan  v.  Chicago   [111.]  75  N.  E.  548 
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petent  jurisdiction,  for  violating  the  liquor  laws  ground  for  revocation,"  and  an 
ordinance  requiring  the  clerk  of  the  city  council  to  submit  to  the  council  "each  and 
every  conviction,"  contemplates  that  evidence  of  the  conviction  shall  be  submitted 
by  the  clerk.''  A  city  council  cannot  justify  a  revocation  under  a  general  power  to 
revoke  at  pleasure  where  it  appears  from  the  resolution  of  revocation  that  the  same 
was  passed  under  the  authority  of  an  ordinance  declaring  a  given  act  to  be  cause 
for  revocation.'  A  criminal  prosecution  does  not  bar  a  proceeding  to  revoke  the 
license  on  the  same  evidence,'  nor  does  an  appeal  in  such  prosecution  stay  the  judg- 
ment of  revocation.^"  By  acquiescence  one  may  waive  the  fact  that  the  proceeding 
to  forfeit  was  not  embraced  in  the  call  of  a  called  term.^^  In  New  York  a  liquor 
tax  certificate  is  subject  to  cancellation  in  the  hands  of  a  bona  fide  transferee  for 
violations  of  the  law  by  the  original  owner.^^ 

Sale  without  license,  or  without  paying  tax.^^ — The  offense  of  selling  without 
a  license  cannot  be  properly  charged  against  one  selling  liquors  in  territory  where 
prohibition  exists  under  a  valid  statute;^*  but  the  rule  is  otherwise  if  the  statute 
attempting  to  provide  for  prohibition  is  unconstitutional. ^°  Want  of  authority  in 
the  municipal  officers  to  issue  a  license  does  not  authorize  selling  without  a  license 
or  prevent  such  conduct  from  being  criminal ;"  but  a  city  licensee  being  wrongfully 
refused  a  state  license  may  make  sales  without  being  liable  to  conviction  for  selling 
without  a  license.^'  It  is  competent  for  the  legislature  to  provide  that  one  violating 
the  conditions  of  his  license  shall  be  guilty  of  selling  without  a  license.^^  A  city 
ordinance  providing  that  any  person  who  shaU  sell  or  otherwise  dispose  of  any 
liquors  without  a  license  shall  be  fined  is  sufficient  to  include  wholesale  traffic.^'  In 
order  to  constitute  the  offense,  the  liquor  must  be  intoxicating.^"  A  license  protects 
the  licensee's  employes.^^  A  distiller  is  not  entitled  to  sell  liquor  manufactured  by 
him  during  the  term  of  his  license  after  such  term  has  expired.^^  A  brewing  com- 
pany may  accept  orders  in  a  county  in  which  it  has  no  license  and  may  deliver  to 
the  persons  ordering.^*  Unless  he  have  a  license  therefor,  a  wholesale  seller  at  re- 
tail is  guilty  of  selling  without  a  license.^*  In  most  states  a  club  steward  need  not 
have  a  license.^"  The  constructions  placed  upon  various  statutes  will  be  found  in 
the  notes.^* 

§  4.     Regulation  of  traffic."     Dispensary  system."^ — A  municipality  in  con- 


e,  7,  8.  Carr  v.  City  Council  of  Augusta 
[Ga.]    52  S.  B.    300. 

9.  10,  11.  State  V.  Barnett  [Mo.  App.]  86 
S.  W.  460. 

13.  Under  Liquor  Tax  Daw  1897,  p.  228,  c. 
312,  §  27,  forbidding-  the  transfer  of  a  liquor 
tax  certificate  by  any  holder  of  a  certificate 
who  shall  have  violated  the  provisions  of  the 
liquor  tax  law.  In  re  Cullinan,  93  N.  T.  S. 
492. 

13.  See   4  C.  L.   264. 

14,  15,  16.  Edwards  v.  State  [Ga.]  51  S.  B. 
630. 

17.  Under  Ky.  St.  §§  3704,  4203,  it  is  the 
absolute  duty  of  the  clerk  of  the  county 
court  to  issue  such  state  license.  Koch  v. 
Commonwealth   [Ky.]    84   S.   W.    533. 

18.  Schiller   v.    State   [Fla.]    38    So.    706. 

19.  Cofer    v.    Commonwealth    [Ky.]    87    S. 

W.  264.  „ 

20  Rev.  St.  1895,  art.  5060a,  construed.  Ex 
parte  Gray  [Tex.  Cr.  App.]   83  S.  W.  828 

21.  State   v.   Barnett   [Mo.   App.]    86   S.  W. 

572. 

22.  Bev.    Code    1852,    amended    in    1893,    p. 


420,   o.    53,    does    not   authorize   such   a   sale. 
State   V.   McNett    [Del.]    61   A.    869. 

23.  Ceraline  Mfg.  Co.  v.  Anthracite  Beer 
Co.,   25   Pa.   Super.   Ct.   94. 

24.  A  licensed  wholesale  liquor  dealer  who 
gives  an  agent  one  quart  of  whisky  for  each 
sale  by  the  agent  of  five  gallons  of  liquor  is 
as  to  such  quart  guilty  of  retailing  liquor 
without  a  license.  Friedman  v.  Common- 
wealth,   26   Ky.   D.   B.   1276,    83   S.    W.   1040. 

2B.  A  foreman  of  a  gang  of  laborers  sell- 
ing beer  to  the  laborers,  without  a  license, 
taking  payment  either  in  cash  or  deducting 
the  amount  from  their  wages,  the  laborers 
having  no  title  or  interest  in  the  beer,  held 
guilty  of  selling  without  a  license  and  not  a 
club  steward.  Commonwealth  v.  Alfa,  24 
Pa.  Super.   Ct.   454. 

26.  Chapter  346,  p.  626,  Gen.  Laws  1905, 
construed,  and  the  word  "not"  as  used  in  the 
phrase  "in  quantities  not  less  than  five  gal- 
lons" as  used  in  §  2,  omitted.  State  v.  Bates 
[Minn.]     104     N.     W.     709. 

27.  See  4  C.  L.   265.     What  ordinances  are 
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ducting  a  dispensary  is  exercising  a  governmental  function^'  in  the  promotion  of 
which  public  money  may  be  lawfully  invested  and  expended/"  and  the  stock  of 
liquors  constitutes  property  used  for  municipal  purposes  within  the  meaning  of  ex- 
emption laws,  even  though  profits  may  incidentally  result  to  the  municipality,  from 
the  sale  of  such  liquors.^^  In  South  Carolina  the  board  of  directors  of  the  state 
dispensary  have  no  power  to  close  a  county  dispensary  lawfully  established/''  In 
Connecticut  a  town  agent  has  power  to  appoint  suitable  subagents  when  necessary 
to  aid  him  in  carrying  on  the  agency.^' 

Permitting  music  in  saloon. — That  the  music  was  allowed  by  an  employe  con- 
trary to  defendant's  express  instructions  is  no  defense  unless  such  instructions  were 
given  in  good  faith  and  not  for  the  purpose  of  evading  the  law.'*  Eooms  used  in 
connection  with  the  barroom  are  part  of  the  dramshop.'^ 

Prohibition  of  sale,  gift  or  keeping  open  at  certain  iimes.^^ — Generally  the 
owner  of  a  saloon  or  dealer^''  in  intoxicants  is  prohibited  from  keeping  his  place 
of  business  open  for  traiEc'^  or  selling  liquor  on  Sunday/*  and  the  statute  imposing 
an  affirmative  duty  upon  him  he  is  liable  for  a  violation  of  the  law  by  his  employe, 
though  contrary  to  his  express  instructions;*"  but  if  the  statute  imposes  no  such 
affirmative  duty,  he  is  not  liable  for  the  acts  of  his  employe  in  violation  of  orders 
given  in  good  faith  and  with  the  intention  and  expectation  that  they  should  be 
obeyed/^  whether  the  orders  were  so  given  is  a  question  for  the  jury.*^     One  may 


reasonable,  see  ante.  §  1.  Prosecutions  for 
violation  of  law,  see  post,  §  6  B. 

iS8.  For  constitutionality  of  dispensary 
laws,  see  ante,  %  1. 

29,  30,  31.  Equitable  Loan  &  Security  Co. 
v.  Bdwarisville  [Ala.]   38  So.  1016. 

32.  24  Stat,  at  L.  485.  State  v.  Board  of 
Directors  of  State  Dispensary,  70  S.  C.  B09, 
60   S.   E.    203. 

33.  Gen.  St.  §§  2722,  2726,  providing  for  a 
town  agrent  in  a  no-license  town  of  not  more 
than  5,000  Inhabitants,  construed.  State  v. 
Marley  [Conn.]  62  A.  85. 

34.  State  V.  Barnett,  110  Mo.  App.  584,  85  S. 
W.   615. 

35.  So  held  where  there  were  three  rooms 
all  under  one  roof  and  separated  by  thin 
board  partitions  through  which  were  door 
opening-s.  State  V.  Barnett,  110  Mo.  App. 
584,   85  S.  "W.  615. 

36.  See  4  C.  L.  265.  For  the  operation  of 
general  Sunday  laws  see  Sunday,  4  C.  Li.  1589. 

37.  A  partner  is  a  "dealer"  within  the 
meaning  of  laws  upon  this  subject  (Morris 
V.  State  [Tex.  Cr.  App.]  14  Tex.  Ct.  Rep.  8, 
89  S.  W.  832),  and  is  amenable  to  the  law 
in  his   individual  capacity   (Id.). 

38.  Pen.  Code  1895,  art.  199,  so  construed. 
ETldencc    that    defendant    kept    his    place 

open  on  Sunday  where  his  regular  custom- 
ers congregated  held  sufficient  to  sustain  a 
conviction.  Armstrong  v.  State  [Tex.  Cr. 
App.]  84  S.  W.  827.  Evidence  that  defendant 
permitted  some  acquaintances  to  enter  his 
dramshop  and  drink  spirituous  liquors  on 
Sunday  held  insufficient  to  sustain  a  convic- 
tion for  keeping  a  tippling  shop  open  on 
Sunday  in  violation  of  Rev.  St.  1899,  §  2243. 
State  v.  Meagher  [Mo.  App.]  89  S.  W.  595. 
Where  as  soon  as  crowd  entered,  saloon- 
keeper ordered  them  out  and  there  was  no 
sale  or  attempted  sale,  held  insufficient  to 
warrant  a  conviction  for  violating  an  or- 
dinance   requiring    Sunday    closing.     City   of 


Vandalla  v.  Carracker,  116  111.  App.  62.  The 
unexplained  fact  of  a  saloon  being  open  on 
Sunday  is  sufficient  to  justify  a  conviction 
of  the  keeper  thereof  for  violating  a  statute 
requiring  all  saloons  to  be  closed  on  Sunday. 
State  V.  Grant  [S.  D.]  105  N.  "W.  97. 

39.  Evidence  that  owner  was  seen  on  Sun- 
day taking  a  bottle  of  beer  into  a  billiard 
room  adjoining  his  barroom  where  there 
were  two  men,  held  insufficient  to  warrant 
a  conviction,  defendant  testifying  that  the 
liquor  was  for  his  own  use  and  the  two  men 
were  there  to  collect  money  due  them.  Tobin 
V.  District  of  Columbia,  22  App.  D.  C.  482. 
Where  witness  left  money  on  the  bar,  held, 
evidence  was  sufficient  to  show  a  violation  of 
the  Sunday  law,  though  defendant  claimed 
that  he  gave  witness  the  whisky.  Morris  v. 
State  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  8,  89 
S.  W.  832.  Evidence  held  sufficient  to  sustain 
a  conviction  under  an  ordinance  prohibiting 
the  opening  of  licensed  saloons  on  the  Sab- 
bath. City  of  Duluth  V.  Abrahamson  [Minn.] 
104  N.   W.    682. 

Under  a  provision  in  an  act  that  if  the 
holder  of  a  license  to  sell  liquors  sells  at 
times  forbidden  by  the  act  he  shall  be  guilty 
of  selling  without  a  license,  and  the  time 
forbidden  is  between  12  o'clock  Saturday 
night  and  12  o'clock  Sunday  night,  the  pen- 
alty is  not  for  selling  on  Sunday  as  such, 
but  for  selling  in  violation  of  the  license. 
Schiller  v.  State   [Fla.]   38  So.   706. 

40.  Rev.  Pol.  Code,  §  2847  construed.  State 
V.  Grant  [S.  D.]  105  N.  W.  97.  Liability  of 
employer  for  acts  of  employe,  see  Clark  & 
Marshall,  Crimes  [2d  Ed.]  p.  261.  Liability 
of  agent  see  same  work,  p.  267. 

41.  Botklns  V.  State  [Ind.  App.]  75  N.  E. 
298.  Where  defendant  gave  Instructions  to 
bartenders  not  to  sell  on  Sunday,  but,  though 
he  lived  In  a  room  adjoining  the  saloon,  made 
no  effort  to  see  that  his  instructions  were 
observed,    held,  evidence  did   not  require   the 
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be  guilty  of  such  a  sale  tliough  he  has  no  license*^  or  his  license  is  void."  Within 
the  meaning  of  Sunday  laws,  liquor  is  merchandise.^"  A  sale  is  unnecessary  in 
order  to  constitute  the  offense  of  keeping  open  for  the  purpose  of  traffic  on  Sun- 
day,*' and  it  is  immaterial  whether  the  door  stood  open  or  was  opened  for  ingress 
and  egress  to  parties,  and  was  closed  as  soon  as  they  went  in  or  out.*^  A  single 
sale  on  Saturday,  the  liquor  to  be  delivered  on  Sunday,  does  not  constitute  keeping 
one's  place  open  for  traffic  on  Sunday;**  in  such  a  case  the  fact  that  the  seller  violat- 
ed some  of  the  conditions  of  his  bond  does  not  authorize  a  conviction  for  violating 
the  Sunday  law.*"  That,  owing  to  irregularities,  the  election  is  voidable,  is  no  de- 
fense to  keeping  open  on  election  day.^"  That  a  Sunday  sale  was  to  an  officer  of 
the  law  with  his  consent^^  and  for  the  purpose  of  prosecution^^  does  not  Justify  the 
seller.  When  sale  is  made  by  the  wife  of  accused,  the  presumption  is  that  the  wife 
acted  as  her  husband's  agent  in  so  doing.'^  The  fact  that  hotel  or  restaurant  keep- 
ers can  pursue  their  occupations  on  Sunday  does  not  authorize  them  to  furnish 
liquor  with  meals,  the  law  prohibiting  the  sale  of  liquor  on  Sunday,^*  though  by 
statute  in  some  states  an  exception  is  made  in  favor  of  the  proprietor  of  a  hoteP' 
who  is  allowed  to  serve  liquor  to  guests""  ordering  meals.*"^  A  sale  being  shown, 
the  burden  is  on  defendant  to  show  that  he  comes  within  this  exception."*  Whether 
sale  of  a  lunch  in  connection  with  a  purported  gift  of  the  liquor  is  in  fact  a  sale 
of  the  liquor  is  a  question  for  the  jury.""  Defendant's  building  not  coming  within 
the  statutory  definition  of  a  hotel,  the  fact  that  an  excise  agent  told  him  that  it 
v,-is  sufficient  to  enable  him  to  conduct  business  as  a  hotel  keeper  is  no  defense.®" 
Prohibition  of  sale  in  certain  places."- — In  some  states  the  business  must  be 
carried  on  in  one  room,  such  room  having  but  one  entrance.'^    A  door  at  the  end 


court  to  direct  an  acquittal.  State  v.  Pierce 
[Mo.  App.]   85  S.  W.   663. 

43.  Botklns  V.  State  [Ind.  App.]  75  N.  E. 
298 

43.  Rev.  St.  1899,  5  2243,  prohibiting  the 
keeping-  open  of  "any  ale  or  porter  house, 
grocery  or  tippling  shop "  on  Sunday,  pro- 
vides for  the  punishment  of  a  dramshop  keep- 
er, without  license,  who  keeps  his  dramshop 
open  on  Sunday.  State  v.  Meagher  [Mo. 
App.]    89    S.   "W.    595. 

44.  Since  Rev.  Pol.  Code,  §  2847,  requiring 
all  saloons  to  be  closed  on  Sunday,  does  not 
refer  solely  to  legally  licensed  saloons,  a 
saloon  keeper  may  be  convicted  of  violating 
the  Sunday  law  though  his  license  is  void. 
State  V.  Grant  [S.  D.]  105  N.  W.  97. 

45.  Smith  v.  State  [Tex.  Cr.  App.]  90  S. 
W.   37. 

4«.  Griffith  V.  State  [Tex.  Cr.  App.]  14  Tex. 
Ct.  Rep.  9,  89  S.  W.  832. 

47.  Smith  V.  State  [Tex.  Cr.  App.]  90  S. 
W.    37. 

48,  4».  Crawford  v.  State  [Tex.  Cr.  App. 
89    S.    W.    1079. 

50.  So  held  where  Irregularities  consisted 
in  the  publication  of  the  notice  in  a  news- 
paper instead  of  posting  the  same  in  three 
public  places,  as^  required  by  law.  Sadler  v. 
State  [Tex.  CT.  App.]  14  Tex.  Ct.  Rep.  12,  89 
S.  "W.  974. 

51,  52.     Borok   v.   State    [Ala.]    39   So.   5S0. 
53.     Trometer   v.   District   of  Columbia,   24 

App  D  C.  242.  Although  husband  and  wife 
botli  testified  that  she  had  no  authority  from 
him  to  make  the  sale  and  that  he  had  for- 
bidden her  to  make  sales  at  any  time,  and 
there   is   no   affirmative   testimony   upon   the 


subject  of  her  agency,  held  proper  for  the 
trial  court  to  refuse  to  direct  a  verdict  for 
accused.     Id. 

54.  Savage  v.  State  [Tex.  Cr.  App.]  13  Tex. 
Ct.   Rep.   702,   88  S.  W.   351. 

55.  The  fact  that  certain  dwellers  in  a 
building  pay  a  stipulated  weekly  or  monthly 
sum  for  their  entertainment  does  not  de- 
prive an  establishment  otherwise  within 
the  terms  of  the  statute  of  its  character  as 
a  hotel,  as  such  word  is  defined  in  Liquor  Ta^ 
Laws,  §  31,  subd.  k.  Cullinan  v.  Clark,  48 
Misc.  188,  93  N.  T.  S.  256. 

56.  Serving  a  sandwich  costing  five  cent* 
to  a  casual  visitor  "who  orders  liquor  doea 
not  constitute  service  to  a  guest.  In  re 
Cullinan,   45  Misc.  497,  92  N.  T.  S.  802. 

57.  "Where  the  evidence  showed  that 
liquor  was  sold  on  Sunday  to  persons  who 
announced  as  their  essential  purpose  the  de- 
sire to  procure  liquor  and  did  not  desire  a 
meal,  a  verdict  for  defendant  was  against 
the  weight  of  the  evidence,  though  there  was 
evidence  that  defendant's  waiters  insisted  on 
serving  with  the  liquor  some  trifling  refresh- 
ments, which  were  carried  away  again  un- 
tasted.  Cullinan  v.  O'Connor,  100  App.  Div. 
142,  91  N.  T.  S.  628. 

58.  Cullinan  v.  O'Connor,  100  App.  Div. 
142,   91   N.   Y.   S.   628. 

59.  Savage  v.  State  [Tex.  Cr.  App.]  13  Tex. 
Ct.  Rep.  702,  88  S.  W.  351. 

60.  Cullinan  v.  O'Connor,  I'OO  App.  Div.  142, 
91  N.  T.  S.  628. 

61.  See  4  C.  L.  266. 

63.  Such  a  law  is  violated  by  the  main- 
tenance of  a  saloon  having  a  barroom  prop- 
er connected  by  a  window  with  other  rooms 
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of  a  long  hall  is  not  an  entrance  upon  a  public  streef  A  statute  requiring  the 
bar  to  be  in  plain  view  from  the  street,  means  plain  view  from  the  street  or  side- 
walk when  being  used  by  pedestrians  in  the  usual  and  ordinary  way.°*  The  use 
of  an  "L"  or  alcove,  the  space  within  which  is  not  visible  from  the  street,  for  a  bar, 
does  not  constitute  a  violation  of  a  requirement  that  retail  liquor  dealers  must  keep 
an  open  house  in  which  no  screen  or  other  device  is  used  to  obstruct  the  view.®" 
The  laws  of  some  states  require  that  the  saloon  keeper  obtain  the  consent  of  the 
owners  of  property  lying  within  a  certain  distance  of  the  building."* 

Prohibition  of  sale  or  gift  to  certain  persons.^'' — Inhibition  of  the  gift  of  in- 
toxicants to  minors  in  local  option  territory  is  a  proper  exercise  of  the  police  power,"* 
and  such  a  law  is  not  suspended  by  the  adoption  of  local  option."*  Local  option 
being  in  force,  one  cannot  violate  a  statute  prohibiting  the  sale  of  intoxicants  to 
minors.'"  To  be  guilty  of  selling,'^  giving,  or  permitting  liquor  to  be  given,'^  one 
must  have  known  or  have  had  reasonable  ground  to  believe  that  the  purchaser  was 
a  minor.  Allowing  a  minor  to  take  the  liquor  without  objection  constitutes  a  gift.'* 
A  statute  making  it  unlawful  to  give  spirituous  liquors  to  a  minor  without  the 
consent  of  the  latter's  parent  or  guardian  authorizes  the  giving  of  such  consent  only 
in  cases  of  emergency,  and  a  general  permission  is  no  defense  to  a  prosecution  under 
the  statute.'*  Want  of  consent  by  a  minor's  parents  may  be  inferred  from  the 
fact  that  they  were  at  the  time  in  a  distant  state,  and  the  minor  had  been  in  the 
city  where  the  saloon  was  located  only  a  few  days.'^  In  some  states  minors  are 
not  permitted  to  enter  or  remain  in  a  saloon;  remaining  in  this  case  means  loiter- 
ing.'" Such  a  law  applies  to  children  of  the  saloon  keeper,"  and  excludes  all 
questions  of  knowledge ;"  hence  in  an  action  for  the  breach  of  a  bond  in  permitting 


and  also  connected  by  a  stairway  Tjrlth  a 
basement  in  which  liquors  are  kept  and 
which  in  turn  is  connected  with  other  rooms 
In  the  building  and  through  them  with  a 
■wide  street  by  another  and  separate  flight 
of  stairs.  Jones  v.  Byington  [Iowa]  104  N. 
W.    473. 

63.  McColl  V.  Rally  [Iowa]   103  N.  W.  972. 

64.  MoCoU  V.  Bally  [Iowa]  103  N.  W.  972. 
A  saloon  conducted  in  the  basement  of  a 
building  with  the  bar  so  arranged  that  it 
commenced  35  feet  from  the  nearest  part  of 
the  sidewalk  and  the  tops  of  the  windows 
were  but  4  feet  above  the  walk,  held,  it  did 
not   comply  with   the   law.     Id. 

65.  So  held  where  the  dealer  merely  rent- 
ed the  place  and  the  "L"  was  the  most 
convenient  place  therein  for  the  location  of 
the  bar.  State  v.  Langran  &  Co.  [Tex.  Civ. 
App.]    87   S.    W.    713. 

66.  Where  saloon  keeper  could  not  obtain 
consent  of  property  owners  within  50  feet 
of  one  end  of  building  and  so  he  constructed 
a  board  partition  50  feet  from  that  end  of 
his  room,  leaving  a  dead,  unoccupied  and 
useless  space  between  it  and  the  wall,  held, 
a  mere  subterfuge  and  that  defendant  did 
not  comply  with  Code,  §  2448,  requiring  the 
consent  of  property  owners  within  50  feet 
of  the  building  in  which  a  saloon  is  located. 
McColl   v.    Bally    [Iowa]    103    N.   W.    972. 

67.  See    4    C.    L.    266. 

68.  69.  Stephens  v.  State  [Tex.  Or.  App.] 
85    S.    W.    797. 

70,  71.  Tracy  V.  State  [Tex.  Cr.  App.]  85 
S.   W.   1056. 

72.  Under  a  statute  providing  that  a 
liquor  dealer  shall  not  sell,  give  nor  permit 


to  be  given  any  spirituous  liquors  to  a  mi- 
nor, a  liquor  seller  is  not  liable  on  his  bond 
for  permitting  another  to  give  liquor  to  a 
minor  in  his  place  of  business  where  sach 
seller  In  good  faith  believed  the  minor  was 
over  age.  Holly  v.  Simmons  [Tex.]  13  Tex. 
Ct.  Rep.  811,  89  S.  W.  776,  rvg.  85  S.  W.  325. 
Evidence  held  sufficient  to  sustain  a  con- 
viction of  the  offense  of  giving  and  furnish- 
ing intoxicating  liquors  to  a  minor.  State 
V.  Hawkins    [Minn.]    104  N.  "W.   898. 

73.  Where  defendant  allowed  minor  to 
take  liquor  from  him,  without  objection,  at 
the  suggestion  of  a  third  person,  held  guilty, 
though  defendant  did  not  offer  the  liquor 
to  the  minor.  Parker  v.  State  [Tex.  Cr. 
App.]    84   S.    W.    822. 

74.  Shannon's  Code,  f  6786  construed. 
Pressly  v.    State    [Tenn.]    86    S.   W.    378. 

75.  Krick  v.  Dow  [Tex.  Civ.  App.]  84  S. 
W.  245. 

76.  A  bond,  executed  under  Rev.  St.  1895. 
§  5060g,  conditioned  that  the  dealer  shall 
not  permit  any  minor  to  enter  and  remain 
in  his  place  of  business,  is  not  breached  by 
his  permitting  a  minor  to  enter  and  remain 
momentarily  in  his  saloon.  Douthit  v.  State 
[Tex.]    83  S.  W.  795. 

77.  Jones  v.  Byington  [Iowa]  104  N.  W. 
473. 

78.  In  an  action  against  a  liquor  dealer 
for  a  sale  to  a  minor,  the  use  in  an  instruc- 
tion of  the  word  "knowingly"  to  qualify 
the  word  "permit,"  used  in  the  statute  mak- 
ing it  a  breach  of  the  bond  to  permit  a 
minor  to  enter  or  remain  in  a  saloon,  is 
error.  Wakeham  v.  Price  [Tex.  Civ.  Add  1 
89    S.    W.    1093. 


6  Cur.  Law. 


INTOXICATING  LIQUORS  §  5. 


187 


plaintiff's  minor  son  to  enter  and  gamble  in  the  principal's  saloon,  evidencse  of  the 
appearance  of  the  minor'"  or  of  the  existence  of  signs  that  minors  were  not  allowed 
to  remain  in  the  saloon/"  is  immaterial.  Bringing  liqnor  out  to  one  driving  up  to 
the  saloon  constitutes  a  sale  in  the  seller's  place  of  business.^^ 

§  5.  Action  for  penalties. ^'^ — Statutes  authorizing  a  recovery  of  liquidated 
damages  by  the  person  aggrieved  in  case  of  a  breach  of  the  bond  are  penal  in  their 
nature  and  should  be  strictly  construed  or  at  least  should  not  be  so  liberally  con- 
strued as  to  award  damages  in  doubtful  cases.''  The  amount  in  controversy  for 
jurisdictional  purposes  is  the  damage  claimed  and  not  the  number  of  breaches  of 
the  bond  alleged.'*  An  action  to  recover  penalties  purely  statutory  cannot  be  main- 
tained on  a  bond  good  only  as  a  common-law  obligation.'^  Under  a  statute  giving 
a  right  of  action  to  the  party  aggrieved  by  a  sale  to  a  minor,  no  one  has  a  right  of 
action  except  the  parent  or  some  one  standing  in  loco  parentis.'^  The  state  may 
have  successive  recoveries  on  the  bond  until  it  is  exhausted,''  either  by  suits  in  its 
own  behalf  or  by  suits  by  the  parties  aggrieved,"  and  the  state  is  not  limited  to  a 
single  penalty  for  all  the  violations  prior  to  suit  brought."  Recoveries  for  several 
breaches  may  be  had  in  one  action.'"  In  Iowa  the  county  may  sue  on  the  bond  to 
recover  an  unpaid  mulct  tax"^  without  first  exhausting  the  property  of  the  principal"^ 
and  interest  may  be  recovered  on  a  quarterly  instalment  of  mulct  tax  remaining  un- 
paid."' Plaintiff  must  establish  his  case  by  a  preponderance  of  the  evidence."*  In 
an  action  on  a  liquor  dealer's  bond,  proof  of  breaches  occurring  a  few  months 
prior  to  the  dates  specified  in  the  petition  is  sulficient  to  support  the  allegations."" 
The  petition  alleging  several  breaches  of  the  bond  and  that  each  constituted  a  sep- 
arate ground  of  recovery,  plaintiff  is  entitled  to  recover  under  proof  of  any  one  of 
the  breaches.""     Cases  dealing  with  the  sufficiency  of  pleadings"'  and  evidence"' 


70,    80.     Kriok    v.    Dow    [Tex.    Civ.    App.] 

84  S.    W.    245. 

81.  Sale  to  an  habitual  drunkard.  Dou- 
thitt  V.  State  [Tex.  Civ.  App.]  13  Tex.  Ct. 
Kep.  7,  87  S.  W.  190. 

83.     See    4    C.    L.    267. 

83.  Choate  v.  Vlha  [Tex.  Civ.,  App.]  14 
Tex.  Ct.   Rep.    32,   89    S.   W.   1082. 

84.  In  an  action  on  a  liquor  dealer's  bond 
for  selling  liquors  to  a  minor  the  petition 
laying-  the  damages  at  $1,000  the  county 
court  has  Jurisdiction  though  the  petition 
alleges  Ave  sales  to  the  minor  -which  fact 
would  have  entitled  the  plaintiff  to  dam- 
ages in  excess  of  the  Jurisdiction  of  such 
court.  McLaury  v.  Watelsky  [Tex.  Civ. 
App.]    13    Tex.    Ct.    Rep.    404,    87    S.    W.    1045. 

85.  Hillman   V.    Mayher    [Tex.    Civ.   App.] 

85  S.  "W.  818. 

88.  Uncle  with  whom  orphan  minor  was 
living  held  not  entitled  to  sue.  Choate  v. 
Vlha  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  32, 
89    S.   W.    1082. 

87.  Under  Rev.  St.  1895,  §  5060g.  Douthit 
v.  State  [Tex.]  83  S.  W.  795;  Hawthorne  v. 
State    [Tex.    Civ.    App.]    87    S.    W.    839. 

88.  Rev.  St.  1895,  §  5060g.  Douthit  V. 
State  [Tex.]   83  S.  W.  795. 

89.  Hawthorne  v.  State  [Tex.  Civ.  App.] 
87    S.    W.    839. 

90.  Douthitt  v.  State  [Tex.  Civ.  App.] 
13  Tex.  Ct.  Rep.  7,   87  S.  W.  190. 

91.  93,  93.  O'Brien  County  v.  Mahon,  126 
Iowa,   539,   102  N.  W.   446. 

94.  Cox  v.  Thompson  [Tex.  Civ.  App.] 
85  S.   W.   34. 


05.  Hawthorne  v.  State  [Tex.  Civ.  App.] 
87  S.  W.   839. 

06.  Wakeham  v.  Price  [Tex.  Civ.  App.] 
89  S.  "W.  1093.  An  instruction  that  the  Jury 
should  find  for  defendant  if  they  failed  to 
find  that  there  were  any  such  violations  "on 
said  dates"  held  erroneous,  in  that  the  Jury 
might  have  concluded  that  the  plaintiff  was 
required    to    prove    all    the    breaches.     Id. 

97.  In  an  action  on  a  liquor  dealer's  bond 
to  recover  damages  because  of  sales  of 
liquor  to  plaintiff's  husband  after  notice 
prohibiting  the  same,  the  petition  showed 
that  defendant  was  doing  business  under  a 
license  transferred  to  him  by  another,  and 
that,  on  the  day  the  transfer  was  made, 
defendant  entered  into  the  bond  sued  on  for 
the  sale  of  liquors  at  the  place  in  which 
it  was  charged  the  sales  in  question  took 
place  and,  when  the  bond  was  executed, 
defendant  was  selling  liquor  at  that  place 
and  the  bond  recited  that  defendant  dessired 
to  engage  in  the  sale  of  liquors  at  the  place 
where  the  sales  in  question  were  charged 
to  have  been  made,  held,  the  petition  was 
sufficient  on  demurrer.  Faulkner  v.  Cassidy 
[Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  366,  87  S. 
W.    904. 

98.  In  an  action  on  a  liquor  dealer's  bond 
evidence  held  to  show  a  violation  of  the  pro- 
visions prohibiting  a  liquor  dealer  from  per- 
mitting prohibited  games  to  be  played  dealt, 
or  exhibited  in  or  about  his  place  of  busi- 
ness. Hawthorne  v.  State  [Tex.  Civ.  App.] 
87    S.    "W.    839. 
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are  shown  in  the  notes.  The  general  rules  as  to  instructions''  and  harmless  error^ 
apply.  Objections  cannot  be  urged  for  the  first  time  on  appeal.''  In  Texas  a  judg- 
ment in  favor  of  the  state  on  a  liquor  dealer's  bond  does  not  bear  interest.' 

§  6.  Criminal  prosecutions.  A.  Offenses  and  responsibility  therefor  in  gen- 
eral.*'— In  the  absence  of  statutory  provisions  to  the  contrary,  the  liquor  sold  must 
have  been  intoxicating,^  and,  as  a  general  rule,  must  have  been  sold  for  use  as  a 
beverage."  Whether  or  not  the  sale  is  so  made  is  a  question  of  fact  for  the  jury.'' 
A  statutory  definition  or  enumeration,  while  conclusive,*  is  not  exclusive,  the  in- 
toxicating qualities  of  any  other  liquor  being  a  question  of  fact.'  Where  the  drunk- 
enness is  the  effect  of  drugs  contained  in  the  preparation  and  no-t  of  any  intoxicating 


99.  "Where  defendant  admitted  that  if  he 
sold  the  minor  liquor  he  must  have  known 
he  "was  a  minor,  an  instruction  that  the  act 
must  have  been  khowing-ly  done,  held  im- 
proper. Findley  v.  Holly  [Tex.  Civ.  App.] 
85  S.  "W.  24.  In  an  action  for  permitting 
a  minor  to  remain  in  a  saloon,  an  instruc- 
tion "that  the  term  'remain'  is  not  to  be 
given  its  restricted  sense,  but  means  rather, 
something:  that  exists  and  continues  after 
some  other  time  or  event  or  to  tarry  or 
loiter,"  held  misleading.  Id.  In  an  action 
on  a  liquor  dealer's  bond  for  selling  liquor 
to  an  habitual  drunkard,  in  "which  there 
■was  evidence  that  the  drunkard  purchased 
the  liquor  as  agent  for  a  third  person,  defen- 
dant was  entitled  to  an  instruction  that  if 
the  Jury  believed  that  defendant  delivered 
the  liquor  to  the  drunkard  for  the  third 
person  with  the  belief  that  such  third  per- 
son had  sent  the  drunkard  for  it  it  would 
not  constitute  a  sale  to  the  drunkard  and 
a  charge  submitting  In  a  general  way  the 
Issue  as  to  whether  or  not  the  transaction 
was  a  sale  to  the  drunkard  was  not  suffi- 
cient. Douthitt  v.*  State  [Tex.  Civ.  App.] 
13  Tex.  Ct.  Rep.   377,  87  S.  W.  190. 

1.  Alleged  error  in  sustaining  a  petition 
seeking  the  recovery  of  more  than  one  pen- 
alty is  harmless  where  the  jury  found  but 
one  breach.  Douthitt  v.  State  [Tex.  Civ. 
App.]   13  Tex.  Ct.  Bep.  7,  87  S.  W.  190. 

2.  No  objection  being  urged  against  the 
verdict  on  the  ground  that  there  was  no 
proof  that  the  principal  was  a  licensed 
liquor  dealer,  the  objection  cannot  be  urged 
on  appeal.  Cox  v.  Thompson  [Tex.  Civ. 
App.]  85  S.  "W.  34.  In  an  action  by  the 
excise  commissioner  on  the  bond  taken  on 
granting  a  liquor  tax  certificate  as  hotel 
keeper  under  Liquor  Tax  Law,  §  31,  de- 
fendant cannot  urge  for  the  first  time  on  re- 
view that  the  certificate  and  bond  were  void 
because  of  false  statements  in  the  applica- 
tion for  the  certificate  showing  compliance 
with  regulations  applicable  to  hotel  build- 
ings. Cullinan  v.  O'Connor,  100  App.  Div. 
142,   91  N.  T.   S.    628. 

3.  Sayles'  Ann.  Civ.  St.  1S97,  articles 
3105  3097.  Hawthorne  v.  State  [Tex.  Civ. 
App.']    S7    S.    W.    839. 

4.  See    4    C.    L.    267. 

5  Rev  St.  1895,  art.  5060a,  construed. 
Ex  "parte  Gray  [Tex.  Cr.  App.]  83  S  W  828. 
Selling  a  nonintoxicating  liquor  m  local  op- 
tion territory  without  a  license  is  not  an 
offense.  Beisenberg  v.  State  [Tex.  Cr.  App.] 
84    S.   W.   585.  ,         ,    i      . 

6.     On   a   prosecution   for   keeping   intoxi- 


cating liquor  for  sale  without  authority  aa 
respects  preparations  having  a  legitimate 
use  for  medicinal  or  toilet  purposes  the 
question  is  not  whether  they  contain  more 
than  1%  of  alcohol  but  whether  the  articles 
are  sold  to  be  used  as  a  beverage.  State 
V.  Costa  [Vt.]   62  A.  38. 

7.  State  V.  "Williams  [N.  D.]  104  N.  "W.  546. 

8.  State  V.  Calvin  [Iowa]  103  N.  "W.  968. 
Under  Code,  §  2382,  declaring  alcohol  to  be 
an  intoxicating  liquor,  proof  that  liquor  used  " 
as  a  beverage  contains  alcohol  is  sufficient 
to  establish  its  character  as  intoxicating 
liquor  however  much  the  alcohol  may  be  di- 
luted or  however  weak  its  intoxicating  ef- 
fect as  a  beverage  may  be.  Id.  The  statute 
defining  intoxicating  liquors  as  those  that 
will  intoxicate,  it  is  error  to  charge  that 
"any  liquors  -which  contain  any  percentage 
of  alcohol,  if  sold  as  a  beverage,"  are  intoxi- 
cating liquors.  Rev.  Codes  1899,  §  7598,  con- 
strued. State  V.  Virgo  [N.  D.]  103  N.  W.  610. 
The  act  of  1902  does  not  exclude  from  the 
term  "intoxicating  liquor"  medicinal  prep- 
arations, fluid  extracts,  and  toilet  articles  of 
which  alcohol  is  the  solvent  principle.  State 
V.  KrinskI  [Vt.]  62  A.  37.  On  a  prosecution 
for  keeping  intoxicating  liquors  for  sale 
without  authority,  an  instruction  that  the 
question  was  not  as  to  the  possibility  of  an 
ordinary  man  drinking  enough  of  the  prep- 
aration to  intoxicate  him,  held  not  erroneous, 
other  instructions  giving  the  statutory  defi- 
nition of  intoxicating  liquors.  Stats  v.  Costa 
[Vt.]  62  A.  38.  It  is  not  necessary  for  the 
state  to  allege  or  prove  that  the  liquors  nam- 
ed In  Pen.  Code  §  431  are  intoxicating.  Ed- 
wards V.  State  [Ga.]  52  S.  E.  319.  The  sale 
of  "lager  beer"  at  a  time  when  the  sale  ef 
malt  liquors  is  prohibited  is  a  violation  of 
Liquor  Tax  Law,  §  2,  defining  liquors  as  used 
in  the  act  to  include  all  distilled  or 
rectified  spirits  or  fermented  or  malt 
liquors.  Cullinan  v.  McGovern,  94  N.  T.  S. 
525.  A  sale  of  liquor,  whose  principal  in- 
gredient was  lager  beer,  containing  between 
.74  per  cent,  and  1.18  per  cent,  in  volume  of 
alcohol,    is   a  violation   of  Liquor   Tax   Law, 

§  2,  defining  liquors  as  used  in  the  act  to  in- 
clude all  distilled  or  rectified  spirits  or  fer- 
mented or  malt  liquors.  People  v.  Cox,  94 
N.  T.  S.  526.  afg.  45  Misc.  311,  92  N.  T.  S.  125. 
The  exception  contained  In  §  66  of  the  crimes 
act  (P.  L  1898,  p.  812)  with  respect  to  liquors 
that  are  "compounded  and  Intended  to  be 
used  as  medicine"  does  not  relate  to  the 
first  branch  of  the  section  which  prohibits 
the  sale  of  any  vinous,  spirituous  or  other 
ardent  spirits,  but  only  to  the  second  br.anch' 
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liquor,  defendant  is  not  guilty/"  A  sale  witliout  a  license  of  any  compound  contain- 
ing liquors  enumerated  in  a  prohibitory  statute  is  unlawful,  whether  such  compound 
be  intoxicating  or  not.^^    The  term  "malt  liquor"  includes  lager  beer.^^ 

The  violation  of  an  ordinance  is  not  a  crime  punishable  under  the  laws  of 
the  state.^'  In  Ohio  a  charge  for  the  first  offense  is  a  misdemeanor  under  the  Beal 
Law." 

To  constitute  an  illegal  sale  the  seller  must  be  the  owner  or  have  rightful  pos- 
session of  the  liquor,^^  and  must  have  received  therefor  a  valuable  consideration.^" 
This  consideration  may  consist  of  services^^  or  property  other  than  cash.^'  It  is 
not  necessary  that  the  seller  derive  a  profit  from  the  transaction.^"  Shams  or  de- 
vices to  evade  the  above  principles  will  not  be  tolerated.^"  One  merely  lending 
liquor  to  be  repaid  in  kind  is  not  guilty  of  a  sale.^^  Where  the  owner  of  fruit 
has  it  manufactured  into  liquor,  receiving  the  product  of  the  identical  fruit  furnish- 
ed, the  distiller  is  not  guilty  of  a  sale  of  liquor  ;^^  but  if  the  fruit  is  exchanged  for 
liquor  already  manufactured,  or  if  the  distiller  furnishes  the  owner  of  the  fruit 
liquor  in  advance,  the  transaction  is  a  sale.^^  Mistake  of  law  is  no  defense."  The 
sale  may  be  shown  by  facts  and  circumstances  as  well  as  by  direct  proof.^°  Ordin- 
arily one  purchasing  liquor  as  the  agent  of  another,  and  having  no  interest  in  the 
transaction  nor  making  any  profit  therefrom,  is  not  guilty  of  violating  a  local  option 


which  prohibits  the  sale  of  "any  composition 
of  which  any  of  the  said  liquors  shall  form 
the  chief  ingredient."  State  v.  Terry  [N.  J. 
Law]  61  A.  148,  following  State  v.  Marks,  65 
N.  J.  Law,  84,  46  A.  757. 

9.  "Swankey"  Is  an  Intoxicating  liqiaor 
within  the  meaning  of  the  Beal  Daw.  Doml- 
nlck  V.  State,  6  Ohio  C.  C.  (N.  S.)  192. 

10.  Pearce  v.  State  [Tex.  Cr.  App.]  13  Tex. 
Ct  Rep.  727,  88  S.  W.  234. 

11.  Such  a  sale  of  a  compound  containing 
alcohol  is  unlawful,  whether  the  compound 
Is  intoxicating  or  not.  Bradshaw  v.  State 
[Ark.]   89   S.  "W.   1051. 

12.  CuUInan  v.  McGovern,  94  N.  T.  S.  525. 

13.  A  charge  of  "keeping  intoxicants  for 
sale  within  the  limits  of  Ft.  Valley,  Ga.,"  In 
violation  of  an  ordinance  of  that  town,  does 
not  charge  the  commission  of  a  crime 
punishable  under  the  laws  of  the  state.  Lit- 
tle V.   State   [Ga.]    51   S.  E.   501. 

14.  Dominick  v.  State,  6  Ohio  C.  C.  (N.  S.) 

15.  A  barkeeper  serving  customers  with 
Intoxicating  drinks  has  possession  of  the 
liquor  dispensed  at  least  while  placing  it  on 
the  bar.     City  of  Topeka  v.  Kersch  [Kan.]  79 

T>       figl 

10.     Adams  v.   State   [Tex.  Cr.  App.]   85   S. 

■W.    1079.  ,      , 

17.  A  licensed  wholesale  liquor  dealer 
who  gives  an  agent  one  quart  of  whisky 
for  each  sale  by  the  agent  of  five  gallons  of 
liquor  is,  as  to  such  quart,  guilty  of  retailing 
liquor  without  a  license.  Friedman  v.  Com- 
monwealth,  26  Ky.  -U  R.  1276,  83  S.  W.  1040. 

18.  Where  brandy  was  given  in  exchange 
for  fruit.  Barnes  V.  State  [Tex.  Or.  App.] 
13  Tex.  Ct.  Bep.  729,  88  S.  W.  804;  Id.  [Tex. 
Cr    App.]   13  Tex.  Ct.  Rep.   623,   88  S.  W.  805. 

19  State  V.  Nelson  [N.  D.]  103  N.  W.  609. 

20  Where  one  bought  a  ticket  entitling 
him  to  so  many  bottles  of  beer,  the  ticket  be- 
ing so  arranged  that  as  each  bottle  of  beer 
was  delivered  a  punch  hole  was  made  to 
show  the  fact,  held,  there  was  a  sale.     Har- 


per V.  State  [Miss.]  37  So.  956.  Conviction 
sustained  where  prosecutor  obtained  liquor 
by  getting  It  himself  from  defendant's  place 
of  business,  and  leaving  the  price  thereof 
where  defendant  could  find  it,  and  that  de- 
fendant did  find  and  accept  It.  Fitze  v.  State 
[Tex.  Cr.  App.]  85  S.  W.  1156.  Where  resident 
of  local  option  territory  mailed  an  order  to  a 
nonresident  and  the  latter  sent  the  liquor 
by  express  and  subsequently  received  a 
money  order  from  the  purchaser  in  payment, 
held  not  a  C.  O.  D.  shipment  and  valid.  Ky. 
St.  1903,  §  2557b,  subd.  4,  construed.  Doores 
v.  Commonwealth  [Ky.]  89  S.  W.  162.  The 
act  of  a  person  whose  place  of  business  was 
outside  of  local  option  territory  in  telling  a 
friend  residing  in  such  territory  that  he 
would  gladly  sell  him  liquor  cannot  be  con- 
sidered a  trick  or  device  to  evade  the  local 
option  law  where  the  sale  that  subsequently 
took  place  constituted  a  sale  outside  of  the 
local  option  territory.     Id. 

21.  Hardy  v.  State  [Tex.  Cr.  App.]  13  Tex. 
Ct.   Rep.   554,   87   S.   W.  1038. 

22.  Barnes  v.  State  [Tex.  Cr.  App.]  13  Tex. 
Ct.  Rep.  623,  88  S.  W.  805. 

23.  Barnes  v.  State  [Tex.  Cr.  App.]  13  Tex. 
Ct.  Rep.  623,  88  S.  W.  805.  An  employe  in  a 
distillery  delivering  brandy  in  exchange  for 
peaches  and  for  the  revenue  license  on  the 
brandy  is  guilty  of  a  sale.  Id.  [Tex.  Cr. 
App.]  13  Tex.  Ct.  Rep.  729,  88  S.  W.  804. 

24.  Evidence  that  defendant  had  no  In- 
tention of  violating  the  law  or  making  a 
sale  held  Inadmissible.  Cantwell  v.  State 
[Tex.  Cr.  App.]  85  S.  W.  18. 

25.  Adams  v.  State  [Tex.  Cr.  App.]  85  S. 
W.  1079.  Conviction  sustained  where  prose- 
cutor asked  defendant  if  there  was  anything 
around  and  defendant  answered  "Maybe  so; 
look  and  see,"  and  prosecutor  went  into  a 
smokehouse  and  found  some  whisky,  took 
some  and  left  money  to  pay  therefor.  Roach 
V.  State  [Tex.  Cr.  App.]  84  S.  W.  586.  Where 
alleged  buyer  asked  how  much  whisky  was, 
received  no  answer  but  left  some  money,  held 
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law/"  though  the  rule  is  otherwise  if  he  acts  as  agent  of  the  consignor.^'  This  mat- 
ter is  now  largely  regulated  by  statute.^'*'  One  is  not  liable  for  an  unauthorized 
sale  by  a  third  person  not  in  his  employ.^' 

The  place  of  sale  often  determines  the  existence  of  the  criminal  offense;  in  de- 
termining this  question  the  intention  of  the  parties  governs/"  the  sale  generally 
being  held  to  take  place  where  the  order  is  given  and  unconditionally  accepted/^ 
though  the  place  of  shipment  is  sometimes  held  controlling.^^  The  mere  manual 
delivery  does  not  fix  the  locus  of  the  sale.^^    Liquor  being  ordered  shipped  C.  0.  D., 


sufficient    to    show    a    sale.     Cable    v.    State 
[Miss.]   38  So.  98. 

26.  Washington  v.  State  [Tex.  Cr.  App.] 
85  S.  W.  801.  "Where  one  made  a  business 
of  acting  as  agent  for  residents  of  local  op- 
tion territory  in  buying  liquor  in  license 
territory,  the  buyer  agreeing  to  be  liable  for 
loss  in  transit,  held  not  guilty  of  violating 
the  local  option  law.  Owens  v.  State  [Tex. 
Cr.  App.]  85  S.  W.  794.  "Where  prosecutor 
gave  defendant  some  money  and  requested 
defendant  to  get  him  some  whisky  which  he 
did,  held,  defendant  was  not  guilty  of  violat- 
ing the  local  option  law  he  having  acted 
as  prosecutor's  agent.  Rector  v.  State  [Tex. 
Cr.  App.]  90  S.  W.  41.  Defendant  having 
testified  that  he  acted  as  the  agent  of  the 
buyer,  held  proper  to  charge  that  if  he  did 
he  was  not  guilty.  Washington  v.  State 
[Tex.    Cr.   App.]    85   S.   W.    801. 

Evidence  held  sufficient  to  show  that  de- 
fendant sold  the  liquor,  though  he  claimed 
that  he  purchased  it  from  a  third  person 
for  the  prosecutor  and  acted  merely  as  the 
friend  of  the  latter.  Ledbetter  v.  State 
[Ala.]  38  So.  836.  Where,  without  previous 
arrangements  with  anyone  as  to  the  condi- 
tions of  disposal,  defendant  procured  two 
kegs  of  beer  and  permitted  all  who  came 
to  drink,  the  drinkers  paying  a  price  fixed 
by  defendant  and  the  latter  on  one  occasion 
passing  the  hat,  held  to  show  an  unlawful 
sale.  State  v.  Nelson  [N.  D.]  103  N.  W.  60'9. 
Defense  of  agency  held  unavailable  where 
defefidant  told  B.  that  he  was  going  to  an- 
other city  for  a  day  and  wanted  to  know  if 
he  wanted  any  whisky  and  B.  gave  him  $1.00 
for  a  half  gallon  without  agreeing  to  pay 
any  of  defendant's  expenses.  State  v.  John- 
ston (N.  C.)  52  S.  E.  273.  Where  one  gave 
defendant  a  dollar  and  asked  him  if  he  could 
get  him  some  whisky  and  defendant  return- 
ed with  the  liquor  in  10  minutes,  held  not 
to  authorize  the  submission  of  the  question 
of  defendant  buying  the  whisky  as  the  buy- 
er's agent.  Hanna  v.  State  [Tex.  Cr.  App.] 
13  Tex.  Ct.  Rep.  472,  87  S.  W.  702.  Evidence 
that  defendant  accepted  and  forwarded  or- 
ders for  liquor,  which  liquor  was  shipped  to 
him  for  the  buyer,  held  insufficient  to  raise 
the  issue  of  defendant's  agency  for  the  liquor 
company.  Harris  v.  State  [Tex.  Cr.  App.]  85 
S.  W.  284.  Evidence  held  sufficient  as 
against  a  claim  of  agency  to  sustain  a  con- 
viction. Cook  v.  State  [Tkk.  Cr.  App.]  13 
Tex.  Ct.  Hep.  1029,  89   S.  W.   641. 

2T.  Defendant  who  gave  an  order  for 
liquor  on  an  express  company  can  be  con- 
victed whether  he  acted  as  agent  of  the  con- 
sie-nor  or  for  himself.  Cantwell  v.  State 
tTex  Cr  App.]  85  S.  W.  19.  Where  accused 
furnished  blanks,  stamped  envelopes,  etc 
held,    Jury   were   warranted    in    finding   that 


he  acted  as  the  agent  of  the  sellers.     Walk- 
er v.  State  [Ga.]  60  S.  B.  994. 

28.  Where  one  engaged  in  the  liquor  busi- 
ness in  Louisiana,  took  orders  for  whisky  in 
a  city  in  Mississippi,  w^here  the  sale  was 
prohibited  by  law,  collecting  at  the  time  the 
purchase  price,  the  whisky  being  subsequent- 
ly delivered  in  Louisiana  to  an  express  com- 
pany for  transportation  and  delivery  to  the 
purchaser,  held  guilty  of  violating  Code  1892, 
§  1604,  making  it  a  misdemeanor  for  one  to 
act  as  agent  for  either  the  purchaser  or  sell- 
er in  effecting  an  unlawful  sale. 

29.  The  fact  that  defendant  is  the  proprie- 
tor of  a  restaurant  or  saloon  in  which  whis- 
ky is  sold,  an  internal  revenue  license  being 
posted  in  his  place  of  business,  does  not  make 
defendant  guilty  of  a  violation  of  the  local 
option  law,  the  sale  in  question  having  been 
made  by  a  third  person.  Rawls  v.  State  [Tex. 
Cr.   App.]    89    S.   W.    1071. 

SO.  Where  as  soon  as  liquor  was  ordered 
it  was  set  apart  for  the  purchasers  and  sent 
to  them  the  next  day  with  instructions  that 
it  was  not  to  be  delivered  unless  paid  for, 
held,  saJe  took  place  at  place  of  delivery. 
Cross  V.  State  [Ark.]  87  S.  W.  1026.  Where 
defendant  told  B.  that  he  was  going  to  an- 
othet  city  for  a  day  and  wanted  to  know  if 
he  wanted  any  whisky  and  B.  gave  him  $1.00 
for  a  half  gallon  without  agreeing  to  pay 
any  of  defendant's  expenses,  held  to  consti- 
tute a  sale  at  the  place  where  the  agree- 
ment was  entered  into.  State  v.  Johnston 
[N.    C]    52   S.   B.    273. 

31.  Where  defendant  solicited  trade  in 
local  option  county  but  refused  to  take  any 
orders  and  the  buyer  telephoned  to  the  de- 
fendant's bartender  outside  of  the  county 
and  ordered  liquor  to  be  sent  C.  O.  D.,  held, 
sale  took  place  outside  of  local  option  coun- 
ty. Fooshee  v.  State  [Tex.  Cr.  App.] 
13  Tex.  Ct.  Rep.  522,  87  S.  W.  820. 
An  agent  taking  C.  O.  D.  orders  sub- 
ject to  the  approval  of  his  house,  the 
sale  is  made  where  the  order  is  approved. 
Sims  V.  State  [Tex.  Cr.  App.]  13  Tex.  Ct.  Rep. 
483,  87  B.  W.  689.  See,  also,  Luster  v.  State 
[Tex.  Cr.  App.]  86  S.  W.  326;  Parker  v.  State 
[Tex.  Cr.  App.]  85  S.  W.  1155;  Donley  v.  State 
[Tex.  Cr.  App.]  14  Tex.  Ct.  Rep.  13,  89  S.  W. 
553;  Donley  v.  State  [Tex.  Cr.  App.]  14  Tex. 
Ct.  Rep.  13,  89  S.  W.  554;  Coats  v.  State  [Tex. 
Cr.  App.]  89  S.  W.  838;  Novioh  v.  State  [Tex. 
Cr.  App.]  86  S.  W.  332;  Merriweather  v.  State 
[Tex.  Cr.  App.]  86  S.  W.  332;  Wright  v.  State 
[Tex.  Cr.  App.]   90  S.  W.   24. 

32.  M^here  liquor  was  ordered  and  paid 
for  in  one  county  and  shipped  from  another 
county,  held,  sale  was  made  in  latter  coun- 
ty. Sims  V.  State  [Tex.  Cr.  App.]  86  S  W 
1019. 
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the  sale  occurs  at  the  time  and  place  of  delivery  to  the  carrier;"  but  some  courts  have 
refused  to  follow  this  general  rule  of  the'  law  of  sales,  where  the  transaction  is  de- 
vised to  defeat  the  law,'^  and  hold  that  if  any  part  of  the  transaction  occurs  in  the 
prohibition  territory,  though  some  essential  part  is  done  elsewhere  for  the  purpose 
of  evading  the  law,  the  transaction  is  deemed  to  have  occurred  in  the  prohibition 
district.^'  Where  liquors  are  shipped  to  a  consignee  C.  0'.  D.  without  his  knowledge 
or  consent,  but  he  receipts  to  the  carrier  therefor  and  pays  the  charges,  there  is  a  sale 
at  the  point  of  destination.^'  The  legislature  cannot  change  the  meaning  of  the 
word  "sale"  so  as  to  evade  or  enlarge  constitutional  provisions  respecting  sales  of 
intoxicants.'*  One  receiving  money  from  third  persons  to  get  a  C.  0.  D.  shipment 
of  liquor  with  the  understanding  that  such  third  persons  are  to  receive  proportionate 
shares  of  the  liquor  is  guilty  of  a  sale."  The  rule  is  otherwise,  however,  if  defend- 
ant merely  borrows  the  money,  the  lender  getting  none  of  the  liquor  except  in  the 
way  of  a  treat,*"  or  if  defendant  before  delivery  returns  the  money  and  rescinds  the 
sale.*^  The  consignee  of  a  C.  0.  D.  shipment  giving  a  third  party  an  order  for 
the  liquor  is  guilty  of  selling,*^  even  though  he  has  not  taken  possession/^  and  the 
fact  that  he  has  previously  instructed  the  express  company  not  to  honor  his  orders 
is  no  defense.**  The  delivery  of  a  bill  of  lading  is  tantamount  to  a  delivery  of  the 
liquor.*"     One  to  whom*"  or  with  whom*'  a  C.  0.  D.  shipment  is  sent  or  left  for 


33.  Harris  v.  State  [Tex.  Cr.  App.]  85  S. 
W.   284. 

34.  Keller  v.  State  [Tex.  Cr.  App.]  13  Tex. 
Ct.  Rep.  264,  87  S.  "W.  669;  Otto  v.  State  [Tex. 
Cr.  App]  13  Tex.  Ct.  Rep.  470,  87  S.  W.  698; 
Green  v.  State  [Tex.  Cr.  App.]  87  S.  W.  1043; 
Tag-g-art  v.  State  [Tex.  Cr.  App.]  85  S.  W. 
1155.  Notwithstanding  an  oral  agreement 
that  the  purchaser  need  not  accept  the  liquor 
and  that  the  title  should  remain  in  the  sell- 
er until  it  is  paid  for.  Golightly  v.  State 
[Tex.  Cr.  App.]  90  S.  W.  26.  Order  taken 
by  sample  is  taken  in  a  local  option  county. 
Sedgwick  v.  State  [Tex.  Cr.  App.]  85  S.  "W. 
813.  Order  taken  subject  to  acceptance. 
Luster  v.  State  [Tex.  Cr.  App.]  86  S.  "W.  326; 
Parker  v.  State  [Tex.  Cr.  App.]  85  S.  W.  1155; 
Donley  v.  State  [Tex.  Cr.  App.]  14  Tex.  Ct. 
Rep.  13,  89  S.  W.  553;  Id.  [Tex.  Cr.  App.]  14 
Tex.  Ct.  Rep.  13.  89  S.  W.  554;  Coats  v.  State 
[Tex.  Cr.  App.]  89  S.  W.  838;  Wright  v.  State 
[Tex.  Cr.  App.]  90  S.  W.  24.  Though  buyer 
paid  express  charges.  Joseph  v.  State  [Tex. 
Cr.  App.]  86  S.  W.  326.  Where  consignee  was 
liable  for  loss  while  in  transit.  Novich  v. 
State  [Tex.  Cr.  App.]  86  S.  W.  332;  Merri- 
weather  v.  State  [Tex.  Cr.  App.]  86  S.  W. 
332 

35.  Rules  of  law  governing  the  construc- 
tion of  contracts  have  little  place  in  prose- 
cutions of  penal  actions  where  a  trans- 
action, in  itself  an  offense,  is  so  shaped  by 
the  crijninal  actors  as  to  make  It  conform 
in  appearance  to  the  letter  of  law,  but  it 
violates  it  in  fact  and  spirit.  Commonwealth 
V.  Adair   [Ky.]    89  S.  W.  1130. 

36.  Commonwealth  v.  Adair  [Ky.]  89  S.  W. 
1130  A  sale  of  beer  made  by  one  whose 
place  of  business  was  just  outside  the  cor- 
porate limits  of  a  local  option  city  to  a  per- 
son inside  the  city  who  ordered  the  beer  by 
telephone,  held  made  in  the  local  option  ter- 
ritory, though  the  driver  of  the  delivery 
wagon  refused  to  accept  the  Pr'ce.of  the 
beer  when  tendered  in  the  city    but  induced 


the  buyer  to  accompany  him  outside  ths 
city  limits  and  there  accepted  the  money. 
Id.;  Adair  v.  Commonwealth  [Ky.]  89  S.  W. 
1132. 

37.  Otto  V.  State  [Tex.  Cr.  App.]  13  Tex. 
Ct.  Rep.  470,  87  S.  W.  698. 

38.  Act  providing  that  C.  O.  D.  contracts 
of  sale  shall  be  deemed  to  have  been  made 
where  the  goods  are  delivered  and  paid  for 
held  unconstitutional.  Keller  v.  State  [Tex. 
Cr.  App.]   13   Tex.   Ct.   Rep.   269,   87   S.  W.   669. 

39.  Beall  v.  State  [Tex.  Cr.  App.]  86  S.  W. 
334;  Hillard  v.  State  [Tex.  Cr.  App.]  13  Tex. 
Ct.  Rep.  520,  87  S.  W.  821;  Sliger  v.  State 
[Tex.  Cr.  App.]  88  S.  W.  243;  Holman  v. 
State  [Tex.  Cr.  App.]  89  S.  W.  977;  Hoyt  v. 
State  [Tex.  Cr.  App.]  89  S.  W.  1082  (Second 
case).  Where  defendant  had  no  knowledge 
of  shipment  until  its  arrival.  Dunn  v.  State 
[Tex.   Cr.   App.]    86   S.  W.   326. 

40.  Beall  v.  State  [Tex.  Cr.  App.]  86  S.  W. 
334. 

41.  White  V.  State  [Tex.  Cr.  App]  85  S.  W. 
9. 

43.  Where  liquor  had  not  been  ordered. 
Cantwell  v.  State  [Tex.  Cr.  App.]  85  S.  W. 
18. 

43,  44.  Cantwell  v.  State  [Tex.  Cr.  App.] 
85   S.    W.    19. 

45.  Where  one  procured  a  bill  of  lading, 
made  out  in  a  fictitious  name,  for  a  cask  of 
beer  and  delivered  it  to  another,  held  guilty 
of   selling.     Price  v.   State   [Miss.]    38    So.    41. 

4«.  Delivery  of  liquor  to  an  express  com- 
pany addressed  to  the  buyer  in  care  of  de- 
fendant is  to  the  customer.  Harris  v.  State 
[Tex.  Cr.  App.]    85  S.  W.  284. 

47.  Express  agent.  Ellington  v.  State 
[Tex.  Cr.  App.]  13  Tex.  Ct.  Rep.  136,  86  S.  W. 
330.  One  with  whom  C.  O.  D.  shipments  are 
left  until  called  for,  such  person  simply  col- 
lecting the  charges  on  delivery,  held  not 
guilty  of  a  sale.  Bills  v.  State  [Tex.  Cr. 
App.]    13  Tex.  Ct.  Rep.  93,   86  S.  W.  1012. 
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delivery  is  not  guilty  of  a  sale,  though  the  shipment  was  not  in  pursuance  of  a  con- 
tract, the  deliverer  being  ignorant  of  such  fact.*' 

In  some  states  keeping  a  place  and  selling  are  distinct  offenses.*'  Generally 
the  keeping  of  intoxicating  liquors  for  the  purpose  of  unlawful  sale  is  a  criminal 
offense.^" 

In  most  prohibition  states  or  localities,  when  necessary  to  the  health  of  a  pa- 
tient,^^  a  physician  may  prescribe  or  sell  intoxicating  liquors  to  him,  and  in  this  con- 
nection an  honest  mistake  is  a  defense.^^  A  druggist  selling  liquor  for  medicinal 
purposes  is  also  generally  protected,  but  the  sale  must  be  made  in  good  faith,  and  the 
existence  of  a  physician's  prescription  is  not  conclusive  evidence  of  this  fact.°'  A 
druggist  is  not  guilty,  though  the  liquor  be  ordered  for  an  illegal  purpose,  if  the 
sale  be  for  a  legal  purpose.^*  In  North  Dakota  a  storekeeper  can  sell  patent  medi- 
cines, although  they  may  contain  alcohol  as  one  of  their  ingredients.^^ 

It  is  not  an  offense  for  a  person  not  authorized  to  sell  intoxicating  liquors  to 
keep  them  for  his  own  nse,''  bnt  in  some  states  possession  has  been  made  prima 
facie  evidence  that  they  are  kept  for  unlawful  purposes.^^ 

In  some  states  sales  by  a  wholesaler  or  distiller  are  exempted  from  the  operation 
of  the  local  option  laws."*    What  constitutes  a  sale  at  wholesale  is  generally  a  ques- 


ts. EHington  v.  State  [Tex.  Cr.  App.]  13 
Tex.  Ct.  Rep.  136,   86  a  W.  330. 

49.  So  held  under  the  Beal  Law.  Doml- 
nick  V.  State,  6  Ohio  C.  C.  (N.  S.)   192. 

50.  Kvidence  that  t-wo  jugs  containing  six 
or  seven  gallons  of  intoxicating  liquor  were 
found  in  the  house  of  the  accused,  in  a  "dry" 
county,  and  she  also  had  15  or  20  empty  jugs, 
which  apparently  had  contained  whisky,  con- 
cealed in  her  house,  that  the  accused  ad- 
mitted that  the  whisky  in  the  jugs  was  hers, 
that  certain  parties  stole  a  jug  of  whisky 
from  the  house  of  the  accused  during  her  ab- 
sence, and  that  19  persons  at  different  times 
had  given  the  accused  sums  of  money  to 
"order"  w^hisky  for  them,  held  sufficient  to 
sustain  a  finding  that  defendant  was  keeping 
Intoxicating  liquors  for  the  purpose  of  un- 
lawful sale.  Watts  v.  Forsyth  [Ga.]  51  S.  E. 
608.  Where  one  living  in  a,  "dry  town"  has 
at  his  home  "cased  "whisky"  and  "37  pints  of 
liquor  in  his  trunk"  and  receives,  by  railroad, 
whisky  by  the  case  billed  "Mineral  Water," 
and  some  of  his  visitors  act  "a  little  strange," 
others  depart  with  wrapped  packages  and 
still  others,  immediately  upon  leaving,  re- 
tire to  secluded  places  and  drink  whisky  from 
a  flask,  held  sufficient  to  warrant  a  convic- 
tion for  keeping  liquor  for  unlawful  sale, 
notwithstanding  defendant's  statement  that 
the  liquors  were  kept  exclusively  for  his  own 
use.     Tucker   v.    Moultrie    [Ga.]    50   S.   B.    61. 

51.  Under  Laws  1881,  p.  235,  ^.  128,  §  3,  as 
amended  by  Laws  1885,  p.  237,  c.  149,  §  2; 
Gen.  St.  1901,  §  2453,  a  physician  lawfully  en- 
gaged in  the  practice  of  his  profession  may 
administer  intoxicating  liquors  to  a  patient 
if  he  deem  it  necessary  to  the  health  of  such 
patient  and  charge  and  receive  pay  therefor. 
State  V.  Wilson  [Kan.]  80  P.  565.  Physician 
held  not  authorized  to  give  a  man  liquor  sim- 
ply because  a  member  of  his  family  was 
sick.     Blakeley  v.  State  [Ark.]  83  &  W.  948. 

52.  So  held  in  construing  an  ordinance 
making  it  unlawful  for  a  physician  to  give 
a    prescription    for   liquor     unless    absolutely 


required  as  a  medicine.  Commonwealth  v. 
Williams    [Ky.]    86  S.  W.    553. 

53.  P.  L.  1889,  p.  77;  Gen.  St.  p.  1813  con- 
strued. State  V.  Terry  [N.  J.  Law!  61  A. 
148. 

54.  Where  a  druggist  ordered  liquor  for 
a  customer  but,  before  it  was  called  for,  sold 
nearly  all  for  medicinal  purposes  and  when 
the  customer  called  the  druggist  returned 
his  money  and  gav&  him  the  remaining 
liquor  free  of  charge,  held  no  sale.  Blas- 
ingame  v.  State  [Tex.  Cr.  App.]  85  S.  W. 
275. 

55.  Rev.  Codes  1899,  §  7281.  State  v.  Wil- 
liams [N.  D.]  104  N-.  W.  546.  Instruction 
that  sale  of  patent  medicine  is  unlawful  un- 
less made  by  a  registered  pharmacist  held 
erroneous.     Id. 

66.  State  v.  White  [Kan.]  80  P.  589  Un- 
der Laws  1905,  p.  991,  c.  800,  §  20,  making 
the  possession  of  more  than  two  gallons  of 
spirituous  liquor  at  any  one  time  prima  facie 
evidence  that  the  possessor  is  engaged  in 
the  illegal  sale  of  liquor,  the  possession  of 
more  than  the  specified  quantity  is  not  of 
itself  a  distinct  and  substantive  offense,  but 
is  merely  an  evidential  fact  in  a  prosecution 
for  an  illegal  sale  under  other  sections  of 
the  act.  State  v.  Molntyre  [N.  C  ]  62  S  E 
63.  Laws  1903,  p.  144,  c.  125,  and  Laws  I'gos', 
p.  987,  c.  800,  do  not  make  it  an  indictable 
offense  for  one  to  have  In  his  possession  more 
than  two  gallons  of  whisky  with  intent  to 
sell  the  same.     Id. 

57.  Laws  1905,  p.  991,  c.  800,  §  20  constru- 
ed. State  V.  Mclntyre  [N.  C]  52  S  E  63 
In  Kansas  one  cannot  keep  such  liquors  ex- 
cept in  a  dwelling  house  not  used  in  connec- 
tion with  a  place  of  business,  without  mak- 
l?,! .  °"J^«"<=h  ^  prima  facie  case.  State  v. 
White  [Kan.]   80  P.  689 

tnf  •  "^^'^1'"  ^^-  ^'-  ""^^  §  2558  where  a  dis- 
tiller sells  five  gallons  of  whisky  in  the  usual 
course  of  trade  and  in  good  faith,  he  Is  not 
liable  for  a  violation  of  the  local  option  law 
though  another  furnished  the  purchaser  part 
of  the  money  to  pay  for  the  whisky  and  re- 
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tion  of  law  for  the  court.^°  A  sale  of  a  quart  of  native  wine  is  not  a  sale  at  whole- 
sale."" In  Delaware  a  manufacturer  is  only  authorized  to  sell  liquor  on  the  premises 
where  they  are  distilled."^  A  statute  requiring  a  traveling  salesman  to  have  a 
license  to  take  orders  is  violated  by  the  taking  of  an  order  by  an  unlicensed  traveling 
man,  subject  to  acceptance  by  his  principal.'*^  A  soliciting  and  collecting  agent  of 
a  brewing  company  cannot  be  convicted  under  an  indictment  charging  him  with 
"doing  business"  without  a  license."^ 

Payment  of  the  Iowa  mulct  tax  does  not  constitute  a  bar  to  proceedings  for 
the  unlawful  sale  of  liquors."*  A  conviction  under  an  ordinance  prohibiting  the 
keeping  of  intoxicating  liquors  for  the  purpose  of  unlawful  sale  is  no  bax  to'a  con- 
viction for  keeping  the  same  liquors  for  that  purpose  on  a  subsequent  day."' 

(§6)  B.  Indictment  and  prosecution.^'^  Jurisdiction.^'' — ^Tinder  a  statute 
providing  that  if  a  river  be  a  boundary  between  two  counties,  the  criminal  jurisdiction 
of  each  county  shall  embrace  offenses  committed  on  the  river  or  any  island  thereof, 
a  sale  of  whisky  on  a  boat  on  a  river  at  a  place  where  it  bounds  a  county  is  a  sale 
within  the  county."*  In  some  states  a  mayor  of  a  town  has  jurisdiction  over  viola- 
tions of  the  liquor  laws."* 

Prosecution  in  general.'"^ — ^A  detective  may  act  as  prosecutor  for  a  violation  of 
the  local  option  law.''^  Where  two  or  more  laws  are  violated  by  accused's  act,  the 
commonwealth  may  elect  under  which  law  it  will  prosecute.''^  In  a  prosecution  for  a 
sale  of  liquor  in  a  county  in  which  such  sales  are  prohibited,  it  is  not  necessary  to 
show  the  day  upon  which  the  sale  was  made.''' 

Indictment,  information  or  complaint.''* — In  order  that  an  afiSdavit  may  con- 
stitute a  sufficient  foundation  for  an  information  for  selling  liquor  to  a  minor,  it 
is  not  essential  that  it  aver  that  the  sale  was  on  the  dramshop  keeper's  premises.''^ 
The  indictment  o;r  information  must  clearly  and  distinctly  set  forth  the  acts  consti- 
tuting the  offense,'"  so  as  to  inform  the  accused  of  the  nature  of  the  accusation 


eeived  part  of  it  from  the  purchaser  away 
from  the  premises  of  defendant.  Howard  v. 
Commonwealth  [Ky.]  89  S.  W.  256.  One  who. 
In  handling-  the  products  of  a  brewer,  Is  con- 
ducting a  wholesale  house  on  his  o^wn  ac- 
count, is  not  within  the  protection  of  Laws 
1904,  p.  160,  c.  76,  declaring  it  unlawful  for 
anyone,  "except  manufacturers  selling  liq- 
uors of  their  own  malce"  to  sell  liquor  by 
wholesale  in  local  option  territory.  Adair  v. 
Commonwealth  [Ky.]  89  S.  W.  1132. 

59.  So  held  under  Rev.  Laws,  c.  100.  §  1, 
as  amended  by  St.  1903,  p.  486,  c.  460.  Com- 
monwealth V.   Poulin    [Mass.]   73  N.  B.  655. 

eo.  Commonwealth  v.  Poulin  [Mass.]  73  N. 
E.   655. 

61.  Rev.  Code  1852,  amended  in  1893,  p. 
420,  o.  53.  State  v.  McNett  [Del.]  61  A.  869. 
Such  statute  does  not  authorize  a  sale  by 
one  of  the  members  of  the  firm  as  an  in- 
dividual in  his  store  at  a  place  distant  from 
the  distillery.     Id. 

62.  Rev.  Pol.  Code,  §§  2834,  2838,  2852  con- 
strued. State  V.  Delamater  [S.  D.]  104  N.  W. 
537. 

63.  Salter  v.  Columbus,  121  Ga.  829,  49  S. 
E.  734.  ,„ 

64.  Newton   V.   McKay    [Iowa]    102    N.   W. 

827. 

65.  Tucker  v.  Moultrie   [Ga.]    50   S.   E.   61. 

66.  See  4  C.  L.  272.  See.  also,  topic  In- 
dictment  and    Prosecution.    5    C.    L.    1790. 

Witnesses,    see    topic    Witnesses,     4    C.    L. 
fi    Curr.    Law. — 13. 


1943;  also  Examination  of  Witnesses,  5  C.  L. 
1371. 

67.  See   4   C.   L.    267. 

68.  Nickols  V.  Commonwealth  [Ky.l  86  S. 
W.   513. 

69.  The  mayor  of  the  city  of  Youngg- 
town  has  jurisdiction  to  hear  and  Anally 
determine  misdemeanors,  notwithstanding 
the  Act  of  April  26th,  1904  (97  O.  L.  623), 
where  no  imprisonment  la  part  of  the 
penalty,  and  of  such  character  is  a  charge 
under  section  4364-20a  for  the  first  offense. 
Dominick  v.  State.  6  Ohio  C.  C.  (N.  S.)  192. 
See  4  C.  L.  267. 

70.  See  4  C.  L.  268. 

71.  Rector  v.  State  [Tex.  Cr.  App.]  90  S. 
W.   41. 

72.  One  selling  without  a  license  in  pro- 
hibition territory  may  be  punished  for  either 
offense.  Commonwealth  v.  Barbour  [Ky.] 
89    S.   W.    479. 

73.  State  v.  Burton,  138  N.  C.  575,  50  S. 
E.   214. 

74.  See  4  C.  L.  272. 

75.  State  v.  Essman  [Mo.  App.]  85  S.  W. 
955. 

76.  P.  L.  1893,  p.  193  does  not  change  the 
nature  of  the  offense  of  habitually  selling 
intoxicating  liquors  contrary  to  law,  nor  ren- 
der the  place  where  such  sales  are  carried 
on  any  the  less  a  disorderly  house  and  a  pub- 
lic nuisance,  but  simply  requires  the  indict- 
ment  to    set   forth   with   precision    the    char- 
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against  him,'^  it  ordinarily  being  sufficient,  however,  to  charge  the  offense  in  the 
language  of  the  statute  or  in  terms  equivalent  thereto."  All  the  statutory  elements 
of  the  .offense  must  be  alleged.'*  In  some  states  the  indictment  must  name  the 
crime.*"  Where  several  different  acts  named  in  a  statute  are  the  means  whereby 
one  offense  may  be  committed  and  are  set  out  in  the  disjunctive,  they  may  all  be 
charged  in  one  count  of  an  indictment  in  the  conjunctive  if  they  are  not  repugnant.*^ 
It  is  generally  sufficient  to  charge  the  kind  of  liquor  sold  in  the  alternative.*^  The 
indictment  or  information*'  or  complaint**  must  not  be  double.  The  words  used  in  an 
indictment  or  information  must  be  construed  according  to  their  usual  acceptance  in 


aoter  of  the  acts  that  constitute  the  offense. 
State  V.  Terry  [N.  J.  Law]  61  A.  148.  Under 
Rev.  Codes  1899,  §  8047,  subd.  7,  an  indictment 
otherwise  sufBcient  will  be  held  sufficient 
when  "the  act  or  omission  charged  as  the  of- 
fense is  clearly  and  distinctly  set  forth  In 
ordinary  and  concise  language,  without  repeti- 
tion and  in  such  manner  as  to  enable  a  person 
of  common  understanding  to  know  what  is 
Intended."  State  v.  Erickson.  [N.  D.]  103  N. 
W.  389.  An  information  for  a  continuing 
offense,  which  alleges  that  the  offense  was 
committed  "on  the  1st  day  of  January,  1904, 
and  on  divers  and  sundry  days,  and  times 
■between  that  day  and  the  24th  day  of  April, 
1905,  and  on  the  24th  day  of  April,  1905,"  is 
sufficiently  certain  as  to  time.  State  v. 
Brown  [N.  D.]  104  N.  W.  1112.  An  informa- 
tion which  alleges  that  the  defendant,  dur- 
ing a  stated  time,  kept  and  maintained  a 
nuisance  defined  and  prohibited  by  Rev. 
Codes  1899,  §  7605,  in  two  adjacent  buildings 
within  the  same  curtilage,  particularly  de- 
scribing the  place,  is  neither  uncertain  nor 
double.     Id. 

77.  Indictment  prescribed  by  Laws  1901, 
p.  58,  ch.  4930.  §  8  informs  the  accused  of  the' 
nature  of  the  accusation  against  him.  Cae- 
sar V.  State   [Fla.]   39  So.   470. 

78.  So  held  as  regards  an  indictment  in 
the  language  of  Ky.  St.  1903,  §  2557a.  Com- 
monwealth V.  Jarvis  [Ky.]  86  S.  W.  566.  In- 
dictment for  illegal  sale  on  Sunday  contrary 
to  provisions  of  Rev.  St.  1899,  §  3011  need 
not  use  the  word  "unlawfully."  State  v. 
Schleuter,  110  Mo.  App.  7,  83  S.  W.  1012.  Un- 
der a  statute  prohibiting  the  sale  of  distilled 
or  rectified  spirits  or  fermented  or  malt  liq- 
uors, it  is  not  necessary  to  allege  that  the 
liquor  was  intoxicating.  Liquor  Tax  Laws 
(Laws  1897,  p.  207,  c.  312)  §  2,  construed. 
People  V.  Cox,  94  N.  Y.  S.  526,  afg.  45  Misc. 
311,  92  N.  Y.  S.  125.  Laws  1897.  p.  207,  o.  312, 
§  2',  providing  that  the  term  "liquors"  shall 
include  all  distilled  or  rectified  spirits,  wines, 
fermented  or  malt  liquors,  an  indict- 
ment need  not  allege  that  the  liquors 
sold  were  distilled  or  rectified  spirits,  etc. 
People  V.  Myers,  95  N.  Y.  S.  993.  An  indict- 
ment under  Laws  1897,  p.  233,  c.  312,  §  31,  al- 
leging, in  the  language  of  the  statute,  that 
defendant  sold  liquor  in  quantities  less  than 
five  wine  gallons  at  a  time,  held  sufficient 
without  stating  the  exact  quantities  sold. 
Id. 

79.  An  indictment  under  Comp.  Laws,  § 
5409  held  fatally  defective  for  failure  to 
charge  that  the  view  of  the  "bar  or  place  in 
said  room"  where  the  liquors  were  sold  was 
obstructed.  People  v.  Schimmell  [Mich.]  12 
Det.  Leg.  N.  406,  104  N.  W.  670.     An  informa- 


tion charging  a  violation  of  Gen.  Laws  1905,  p. 
379,  c.  169,  prohibiting  the  receiving  or  so- 
liciting of  orders  for  the  sale  or  delivery  of 
intoxicating  liquors  in  prohibition  territory, 
is  fatally  defective  if  it  fails  to  allege  that 
the  sale  and  delivery  was  to  be  consumma- 
ted in  prohibition  territory.  Patterson  v. 
State  [Tex.  Cr.  App.]  90  S.  V/.  31.  Since 
Burns'  Ann.  St.  1901,  §  7283  renders  imma- 
terial the  words  "in  less  quantities  than  a 
quart  at  a  time,"  contained  in  §  7283b,  an 
indictment  for  a  violation  of  this  latter  sec- 
tion need  not  allege,  in  describing  defend- 
ant's license,  the  quantity  in  which  liquor 
may  be  sold  by  him.  Cahill  v.  State  [Ind. 
App.]  76  N.  B.  182;  State  v.  Kiley  [Ind.  App.] 
76  N.  E.  184. 

80.  Under  Code  Cr.  Proc,  requiring  the  In- 
dictment to  name  the  crime,  an  indict- 
ment charging  the  crime  of  offering  and 
exposing  for  sale  fermented  liquors  and  dis- 
tilled and  rectified  spirits  in  violation  of 
Liquor  Tax  Law,  §  31,  is  sufficient.  People  v. 
Seeley,  93  N.  Y.  a  982. 

81.  Under  Rev.  St.  1899,  §  3011,  prescrib- 
ing   a    penalty    for    dramshop    keepers    who 

■keep  open  their  shop  or  sell,  give  away  or 
otherwise  dispose  of  any  intoxicating  liq- 
uors on  Sunday,  an  indictment  charging  the 
commission  of  the  acts  enumerated  In  the 
conjunctive,  and  in  one  count,  is  good. 
State  V.  Schleuter,  110  Mo.  App.  7  83  S  W 
1012. 

82.  An  indictment  charging  that  defend- 
ant sold  a  "beverage,  liquid  mixture  or  decoc- 
tion" is  good  on  demurrer.  Commonwealth 
V.  Jarvis  [Ky.]  86  S.  W.  556. 

S3.  An  indictment  for  violation  of  Liquor 
Tax  Law,  §  21,  charging  a  sale  without  a 
license,  and  also  a  sale  in  a  town  which  had 
voted  that  no  license  should  be  granted,  held 
not  bad  for  duplicity.  People  v.  Seeley,  93 
N.  Y.  S.  982.  An  information  alleging  that 
the  defendant,  during  a  stated  time,  kept 
and  maintained  a  nuisance  defined  and  pro- 
hibited by  Rev.  Codes  1899,  §  7605,  in  two 
adjacent  buildings  within  tlie  same  curtilage, 
particularly  describing  the  place,  is  neither 
uncertain  nor  double.  State  v.  Brown  [N.  D  ] 
104  N.  W.  1112.  An  information  for  a  con- 
tinuing offense,  which  alleges  that  the  of- 
fense was  committed  "on  the  1st  day  of 
January,  1904,  and  on  divers  and  sundry  days 
and  times  between  that  day  and  the  24th  day 
of  April,  1905,  and  on  the  24th  day  of  April, 
1905,  does  not  allege  more  than  one  offense' 
Id. 

84.  Affidavit  charging  the  keeping  of  a 
place  where  intoxicating  liquors  are  sold  is 
not  bad  for  duplicity  because  it  charges 
several    distinct    offenses   of   the    same   kind 
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common  language.^''  A  "keeper  of  a  blind  tiger/'  in  its  general  acceptation  and  un- 
derstanding, means  a  person  engaged  in  the  unlawful  sale  of  intoxicating  beverages.*' 
An  allegation  that  the  defendant  unlawfully  kept  a  place  where  intoxicating  liquors 
were  sold  necessarily  implies  that  the  sales  were  unlawful.*^  An  indictment  charg- 
ing individuals  as  a  iirm  will  be  construed  as  charging  the  individuals  with  violating 
the  law.**  Allegations  which  are  surplusage  not  being  misleading  or  prejudicial, 
will  be  disregarded.*'  The  indictment  need  not  negative  a  proviso  or  exception 
contained  in  a  clause  subsequent  to  that  creating  the  offense.""  There  is  a  conflict 
as  to  whether  the  indictment  need  name  the  purchaser,"^  and  in  those  states  where 
it  is  not  essential,  if  defendant  deems  it  either  expedient  or  necessary  that  he  should 
be  advised  of  the  name  of  such  person,  he  should  apply  for  a  bill  of  particulars."^ 
A  complaint  for  violating  the  Sunday  law  need  not  specify  the  particular  business 
defendant  was  engaged  in,  but  it  is  sufficient  to  allege  that  he  was  a  dealer  in  wares 
and  merchandise."'  As  a  general  rule  .it  is  not  necessary  to  name  the  beverage 
sold."*  An  ordinance  may  generally  be  referred  to  by  its  title  and  date  of  passage."' 
It  is  necessary  to  show  that  the  transaction  set  up  in  the  indictment  occurred  before 
the  indictment  was  returned  by  the  grand  jury""  and  within  the  period  of  limita- 
tions."^    A  statutory  definition  of  a  word  used  may  be  looked  to  to  supply  an  ele- 


and  calling  for  the  same  punishments.  Volk 
V.  Westerville,  3  Ohio  N.  P.  (N.  S.)   241. 

85.  Burns'  Ann.  St.  1901,  §  1805.  State 
V.    Tabler,    34   Ind.    App.    393,    72    N.    B.    1039. 

86.  State  V.  Tabler,  34  Ind.  App.  393,  72 
N.   B.   1039. 

87.  State  v.  Erickson  [N.  D.]  103  N.  W. 
389.  Further  allegations  negativing  lawful 
sales  treated  as  surplusage,  and  not  being 
misleading  or  prejudicial,  the  indictment  was 
held  sufficient.     Id. 

88.  "Where  an  Indictment  charged  "A.  and 
B..  a  firm,"  with  violation  of  the  local  op- 
tion law,  held  the  words  "a  firm"  would  be 
treated  as  surplusage.  Rawls  v.  State  [Tex. 
Cr.  App.]   89  S.  W.  1071. 

89.  M^here  it  was  alleged  that  defendant 
unlawfully  kept  a  place  where  Intoxicating 
liquors  were  sold,  allegations  negativing 
lawful  sales  disregarded.  State  v.  Erickson 
[N  D.]  103  N.  W.  389.  Under  a  statute  de- 
claring it  unlawful  for  a  saloon  keeper  to 
permit  any  person  to  go  into  the  saloon  at 
certain  times,  an  information  alleging  that 
defendant  did  "unlawfully  suffer,  allow  and 
permit"  a  certain  person  to  enter  the  saloon 
during  the  prohibited  time,  held  sufficient, 
the  words  "suffer"  and  "allow"  being  sur- 
plusage. Burns'  Ann.  St.  1901,  §  1825,  Provid- 
ing that  no  information  shall  be  quashed 
because  of  any  surplusage.  Botkins  v.  State 
rind.  App.]  75  N.  E.  298. 

90.  An  indictment  charging  the  sale  of 
vinous  liquors  in  violation  of  Pub.  Laws  1901 
D  498  0  347  need  not  aver  that  the  liquors 
sold  were  not  manufactured  from  grapes 
ra  sed  on  the  lands  of  defendant.  State  v. 
Burton  138  N.  C.  575,  50  S.  B.  214.  When 
an  act  makes  penal  the  sale  of  intoxicating 
Uquors,  and  in  a  subsequent  section  provides 
that  the  prohibition  shall  not  prevent  prac- 
ticing physicians  from  furnishing  such  liq- 
uors   to   their   patients,    it   is    not   necessary, 

n  L  °ndictmeSt  for  a  violation  of  the  act, 
to  allege  that  the  sale  was  not  by  a  prac- 
ticing Physician.  Ogleshy  V.  State,  121  Ga. 
602,  49  S.  E.  706. 


91.  An  indictment  for  selling  liquor  in 
violation  of  the  local  option  law  must  allege 
the  name  of  the  purchaser.  Ellington  v. 
State  [Tex.  Cr.  App.]  13  Tex.  Ct.  Rep.  136, 
86  S.  W.  330.  Affidavits,  information  or 
indictment  must  allege  the  name  of  the  pur- 
chaser or  that  his  name  is  to  the  affiant, 
informant  or  grand  jury  unknown.  Bev. 
St.  1903,  §§  4364-20b  and  4364-20C  construed. 
State  V.  Ridgway  [Ohio]  76  N.  B.  95.  Ex- 
cept in  cases  where  the  identification  of  the 
person  to  whom  the  liquor  was  sold  may  be 
essential  to  the  defendant  for  his  proper  de- 
fense, as,  for  example,  where  he  is  charged 
with  having  sold  liquor  to  a  minor,  the  in- 
formation need  not  allege  the  name  of  the  • 
buyer.  Trometer  v.  District  of  Columbia, 
24  App.   D.   C.    242. 

92.  Trometer  v.  District  of  ■  Columbia, 
24  App.  D.  C.   242. 

93.  Griffith  v.  State  [Tex.  Cr.  App.]  14 
Tex.   Ct.   Rep.   9,    89    S.   W.   832. 

94.  Commonwealth  v.  Jarvis  [Ky.]  86  S. 
W.    556. 

95.  Under  Pen.  Code,  §  963,  providing  that 
in  pleading  a  private  statute  it  is  sufficient 
to  refer  to  the  statute  by  Its  title  and  day  of 
its  passage,  a  complaint  for  violation  of  a 
county  ordinance  forbidding  the  handling  of 
intoxicating  liquors  without  a  license  is 
sufficient  where  the  title  of  the  ordinance 
and  the  date  of  its  passage  are  set  out  in 
the  complaint.  Ex  parte  Childs  [Cal.  App.] 
81  P.    667. 

96.  Where  an  Indictment  for  an  illegal 
sale  was  returned  Feb.  13,  1904,  evidence  of 
a  sale  "some  time  in  the  spring  of  1904,"  is 
insufficient  to  support  a  conviction.  Wolf  v. 
State   [Tex.  Cr.  App.]    SB  S.  W.   1145. 

97.  In  Kentucky  an  Indictment  for  a 
misdemeanor  must  show  on  its  face  that  it 
was  committed  within  12  months  before  the 
finding  of  the  indictment,  unless  it  is  in 
lieu  of  a  former  indictment,  and  then  it 
must  show  that  the  offense  was  committed 
within   a   year    before    that   indictment   was 
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ment  of  the  offense.*'  Inaccurate  expressions  are  harmless  no  one  being  misled 
thereby.^"  An  information  may  be  amended  as  to  matters  of  substance  or  form 
before  the  defendant  pleads/  but  after  that  time  it  can  only  be  amended  as  to  mat- 
ters of  form,  and  not  then  unless  it  can  be  done  without  prejudice  to  the  rights  of 
the  defendant.^  Waiving  the  filing  of  a  written  complaint  in  the  police  court  eon- 
eludes  defendant's  rights  thereto  in  the  district  court  after  appeal.^  Defects  in  the 
indictment  may  be  cured  by  verdict.*  The  proof  must  meet  and  sustain  the  allega- 
tions of  the  indictment.^  Under  an  indictment  charging  a  sale  to  persons  whose 
names  are  to  the  grand  jury  unlmown,  it  is  proper  to  show  a  sale  to  one  person.' 
Under  a  complaint  charging  defendant  with  assisting  in  keeping  a  common  nuisance, 
proof  that  the  accused  committed  the  offense  unaided  by  any  other  person  justifies 
a  conviction.'^  Where  there  is  an  immaterial  variance  between  the  indictment  and 
the  evidence,  the  former  may  be  amended.'  An  indictment  cannot  be  amended  so 
as  to  cure  a  variance  as  to  the  place  of  sale."  On  prosecutions  for  permitting  music 
in  a  saloon^*  or  for  selling  without  a  license/^  the  state  may  prove  the  commission  of 
the  offense  at  any  time  within  the  period  of  limitations. 

Judicial  notice}^ — ^The  courts  will  generally  take  judicial  notice  of  legislative 
enactments.^'  The  intoxicating  qualities  of  beer  must  be  proven.^*  Prohibition 
being  put  in  force  by  a  vote  of  the  people,  there  is  a  confiict  as  to  whether  the  fact 
of  prohibition  must  be  proved.^" 


found  or  the  prosecution  begun.  Combs  v. 
Comraon-wealth  [Ky.]  84  S.  W.  753.  An  In- 
dictment returned  July  20;  1904,  charging 
defendant  with  having  sold  liquor  without 
a  license  on  July  18,  1904,  and  further  stat- 
ing that  a  former  Indictment  for  the  offense, 
filed  on  November  IS,  1903,  had  been  stolen 
and  cannot  be  found,  held  bad.     Id. 

98.  Under  Eev.  St.  1899,  §  2990,  defining 
a  dramshop  keeper  as  a  person  licensed  to 
sell  Intoxicants,  an  Information  charging 
a  dramshop  keeper  with  a  violation  of  § 
soil,  prohibiting  any  person  having  a  li- 
cense as  a  dramshop  keeper  from  keeping 
his  dramshop  open  on  Sunday,  is  sufilcient 
although  it  does  not  state  that  defendant 
is  a  "licensed"  dramshop  keeper.  State  v. 
Barnett,    110   Mo.  App.    592,    85   S.   W.   613. 

99.  Under  Code  Cr.  Proc.  §  542,  informal- 
ity In  an  indictment  in  alleging  a  sale  with- 
out a  license,  instead  of  a  sale  without  hav- 
ing paid  the  tax,  is  not  cause  for  reversal; 
the  crime  named  at  the  head  of  the  indict- 
ment being  a  violation  of  Liquor  Tax  Law, 
§  31,  and  there  being  a  charge  that  the 
sale  was  contrary  to  the  statute  in  such  case 
made  and  provided.  People  v.  Seeley,  93 
N.    T.    S.     982. 

1.     State   V.   Bundy    [Kan.]    81   P.    459. 

a.  State  V.  Bundy  [Kan.]  81  P.  459.  A 
charge  of  maintaining  a  nuisance  under 
the  prohibitory  liquor  law  wherein  there  is 
no  concurrence  in  the  time  of  keeping  the 
place  and  the  time  of  doing  the  acts  in  the 
place  necessary  to  constitute  an  offense  is 
defective,  and  an  amendment  alleging  that 
all  the  acts  were  contemporaneous  is  a  mat- 
ter  of   substance.     Id. 

3.     City  of  Topeka  v.  Kersh   [Kan.]    79  P. 

4  An  information  charging  the  sale  of 
intoxicating  liquors,  without  specifying  the 
kind  of  liquors  sold,  and  without  negativ- 
ing   the    circumstances    under    which    cider 


and  wines  Included  In  the  words  "intoxi- 
cating liquors"  could  lawfully  be  sold,  is 
sufficient  after  a  verdict  of  guilty;  for  it 
will  be  presumed  that  the  sale  was  found 
unlawful.     State  v.  Barr   [Vt.]   62  A.  43. 

B.  Ellington  v.  State  [Tex.  Cr.  App.] 
13  Tex.  Ct.  Rep.  136,  86  S.  W.  330.  An  in- 
dictment alleging  an  illegal  sale  is  not  sup- 
ported by  proof  of  soliciting  or  receiving 
orders  for  such  a  sale.  Potts  v.  State  [Tex. 
Cr.  App.]  89  S.  "W.  835.  Proof  of  a  sale  to 
L.  B.  &  P.  B.  constitutes  a  variance  from  an 
indictment  charging  a  sale  to  M.  B.,  there 
being  no  evidence  that  either  L.  or  IT.  was 
known  as  or  called  M.  O'Reilly  v.  State 
[Tex.  Cr.  App.]  85  S.  W.  8.  An  information 
alleging  that  defendant  sold  liquor  to  S.  in 
violation  of  the  local  option  law  is  not  sus- 
tained by  evidence  that  defendant  sold  liquor 
to  M.,  which  S.  and  M.  drank.  Arnold  v. 
State  [Tex.  Cr.  App.]   85  S.  W.  18. 

6.  People  V.   Seeley,   93   N.   T.   S.    982. 

7.  No  accessories  in  misdemeanor.  City 
of  Topeka  v.  Kersch  [Kan.]   79  P.  681. 

8.  P.  L.  1898,  p.  878,  §  34.  State  v.  Ham 
[N.    J.   Law]    60   A.    41. 

9.  State  V.   Ham   [N.   J.  Law]    60  A.   41. 

10.  State  V.  Barnett,  110  Mo.  App.  584, 
85    S,    W.    615. 

11.  Though  indictment  named  particular 
date.     Pitts  v.   State   [Ga.]    52  S.  B.   147. 

12.  See  4  C.  L.  274. 

IS.  The  supreme  court  will  take  judicial 
notice  of  the  local  prohibition  law  known  as 
the  "Five  Counties  Act"  (Acts  1883-84,  vol. 
1,  p.  1116,  o.  598),  and  of  the  operation  of 
tiie  general  local  option  law  of  1894  (Ky. 
St.  1903,  c.  81).  Crigler  v.  Commonwealth 
[Ky.]   87  S.  W.  276. 

14.  Harris  v.  State  [Tex.  Cr.  App.]  86  S. 
"W.  763;  Sullivan  v.  State  [Tex.  Cr.  App.]  87 
S.  "W.  150;  Cassens  v.  State  [Tex.  Cr.  App.] 
13   Tex.  Ct.   Rep.   708,    88  S.   W.   229;   Potts   v. 
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Presumptions  and  Iwrden  of  proof}" — The  general  presumption  of  innocence 
Applies.^'  Any  presumption  to  be  brought  iato  play  in  construing  a  contract  will 
be  talcen  in  favor  of  accused.^^  The  burden  is  on  the  state  to  show  beyond  a  rea- 
sonable doubt  that  the  liquor  sold  was  intoxicating.^'  In  most  states  statutes  make 
certain  facts  prima  facie  evidence  of  others  f^  such  statutes  mean  that  such  evidence 
is  competent  and  sufficient  to  justify  a  jury  in  finding  a  defendant  guilty,  pro- 
vided it  does  in  fact  satisfy  them  of  his  guilt  beyond-  a  reasonable  doubt,  and  not 
otherwise.'^  In  a  prosecution  for  violating  the  local  option  law,  the  order  declaring 
the  result  of  the  election  is  prima  facie  evidence  of  its  validity,^''  and  the  burden  is 
on  the  defense  to  show  that  the  statutory  notices  were  not  posted.^'  The  possession 
of  a  United  States  license  to  sell  malt  liquor  is  not  prima  facie  evidence  that  the 
licensee  is  engaged  in  selling  intoxicating  liquors.^*  The  burden  is  on  defendant 
to  show  matters  of  justification.^" 

Admissibility  of  evidence}'^ — To  be  admissible  the  evidence  must  be  relevant^' 
and  competent^*    Evidence  of  other  sales  at  different  times  is  inadmissible  unless 


state  [Tex.  Cr.  App.]  89  S.  "W.  835;  Id.   [Tex. 
Cr.  App.]    89  S.  W.   836. 

15.  That  it  must.  Election  was  under 
general  local  option  law.  Nicols  v.  Common- 
wealth [Ky.]  87  S.  W.  1072.  The  courts 
will  take  judicial  notice  ot  the  result  of  a 
prohibition  election,  whether  the  same  was 
held  under  the  general  local  option  liauor 
law  or  a  local  act  providing  for  such  elec- 
tion. Oglesby  v.  State,  121  Ga.  602,  49  S.  E. 
706. 

16.  See   4   C.  L.   274. 

17.  In  a  prosecution  for  violating  the  lo- 
cal option  law,  it  appearing  that  defendant, 
an  express  agent,  who  delivered  the  liquor 
to  the  consignee,  was  not  aware  that  the 
shipment  was  not  In  pursuance  of  a  contract, 
the  presumption  is  that  the  transaction  was 
legitimate  and  the  shipment  was  not  unlaw- 
ful. Ellington  v.  State  [Tex.  Cr.  App.]  13 
Tex.  Ct.  Rep.  136,  86  S.  W.  330. 

18.  Keller  v.  State  [Tex.  Civ.  App.]  13  Tex. 
Ct.  Rep.   264,  87  S.  W.   669. 

19.  Rutherford  v.  State  [Tex.  Cr.  App.]  13 
Tex.  Ct.  Rep.  636,  88  S.  W.  810. 

20.  Section  3,  p.  58,  c.  4930  of  the  L.aws 
of  1901,  making  proof  of  delivery  of  the 
liquor  by  defendant  and  receipt  of  the  money 
by  him  prima  facie  evidence  of  ownership, 
modifies  the  rule  laid  down  in  Anderson  v. 
State  32  Fla.  242,  13  So.  435,  and  casts  the 
burden  of  rebutting  the  presumption  on  the 
defendant.     Goode  v.  State   [Fla.]   39  So.   461. 

ai  Rev.  Codes  1899,  §  7614,  providing  that 
the  possession  of  a  United  States  license  Is 
prima  facie  evidence  of  guilt,  so  construed. 
State  V.  Momberg   [N.  D.]    103  N.  W    566 

as,  23.     Fitze   V.    State    [Tex.   Cr.   App.]    85 

^'34'   Uloth  V.   State  [Tex.  Cr.  App.]   13  Tex. 
Ct.   Rep.    521,    87   S.   W.   822. 

25.  In  a  prosecution  of  the  sale  of  liquor 
to  a  minor,  under  Pen.  Code  1895,  I  444,  the 
burden  is  on  defendant  to  show  written 
authority  from  the  parent  or  guardian.  Gra- 
ham vsLte,  121  Ga.  590,  49  S.  B.  678.  A  person 
seeking  to  justify  Sunday  sale  otM^^^ov  In 
violation  of  Liquor  Tax  Law,  %  31k  s"bd.  2, 
bv  relying  on  exceptions  contained  In  said 
section,  must  plead  and  prove  the  facts  bring- 
ing him  within  the  exception.  In  re  Cullm- 
Ln    45  Misc.  497.   92  N.  T.  S.  802.     Must  show 


that  building  has  the  equipment  of  a  hotel  or 
is  constructed  as  required  by  Liquor  Tax 
Law,  §  31k,  subd.  2.  Id.  Must  show  that  ha 
has  a  license.  Commonwealth  v.  Wenzel,  24 
Pa.  Super.  Ct.  467. 

26.  See  4  C.  L.  274. 

"Wltnpsses,  see  topic  Witnesses  4  C.  L.  1943, 
and  Examination  of  Witnesses,   5  C.  L.  1371. 

27.  In  a  prosecution  for  keeping  a  'TDlInd 
tiger,"  evidence  that  defendant  frequently 
received  express  packages  weighing  about  85 
pounds,  addressed  plainly  to  defendant,  with 
nothing  to  indicate  their  contents,  held  rele- 
vant. Goad  V.  State  [Ark.]  83  S.  W.  935. 
In  such  a  case  orders  on  defendant's  letter 
heads  being  signed  by  defendant  and  con- 
taining checks  in  payment  held  admissible. 
Id.  Also  held  proper  to  permit  a  witness  to 
testify  that  he  had  a  conversation  with  C. 
with  reference  to  certain  orders  received  by 
him  from  defendant;  that  he  saw  the  letters 
containing  the  orders  for  whisky  and  that 
later  C.  gave  the  letters  to  witness.  Id. 
Where  it  was  necessary  for  the  state  to  prove 
that  defendant's  store  was  open  for  the  pur- 
pose of  traffic,  evidence  that  witness  saw 
a  person  put  something  that  looked  like  a 
bottle  of  wine  In  his  pocket  held  relevant. 
Dlllard  V.  State  [Ala,]  39  So.  584.  In  a  prose- 
cution for  selling  liquor  on  Sunday,  held, 
evidence  that  two  or  three  years  before  de- 
fendant had  tried  to  have  saloon  keepers  in 
town  stop  selling  beer  by  the  can,  lield  ir- 
relevant. State  V.  Pierce  [Mo.  App,]  85  S.  W. 
663.  It  Is  not  error  to  refuse  to  permit  the 
manufacturer  of  a  malt  extract  found  in 
defendant's  place  of  business  to  testify  as  to 
the  percentage  of  alcohol  In  the  other  medi- 
cines manufactured  by  his  firm.  State  v. 
Costa  [Vt.]    62  A.   38. 

28.  The  record  of  the  issuance  of  the  li- 
cense is  secondary  evidence  and  Is  Inadmis- 
sible, the  licensee  having  been  notified  to 
produce  his  license.  State  v.  Mulloy  [Mo. 
App.]  86  S.  W.  569.  "Under  Rev.  St.  1899, 
§  2990,  defining  a  dramshop  keeper  as  a  per- 
son licensed  to  sell  intoxicants,  the  license 
itself  is  the  best  evidence  that  defendant  Is 
a  dramshop  Iceeper,  and,  although  defendant 
cannot  be  compelled  to  produce  his  license, 
he  should  be  notified  so  to  do  in  order  to 
lay  a  foundation  for  the  introduction  of  sec- 
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connected  with  the  case^°  or  unless  it  serves  to  show  a  system'"  or  criminal  intent.'^ 
Evidence  of  sales'^  or  use''  by  others  is  inadmissible.  The  fact  that  defendant  has 
sold  the  liquor  for  a  legitimate  purpose  is  inadmissible.'*  That  one  received  nu- 
merous express  packages  is  inadmissible  to  show  a  system  or  a  criminal  intent."  Evi- 
dence that  defendant  would  not  let  buyer  drink  the  liquor  on  the  premises  is  admis- 
sible to  show  aji  intent  to  seU  the  liquor  for  use  as  a  beverage.'^  On  a  prosecution 
for  violating  the  Sunday  law,  it  is  competent  for  the  state  to  prove  by  defendant 
that  he  was  in  the  habit  of  violating  the  Sunday  law.'^  The  state  is  not  bound 
to  confine  its  evidence  to  the  liquor  for  which  it  claims  a  conviction."  Hearsay  evi- 
dence is  inadmissible.'"  The  general  rules  as  to  res  gestae  apply.*"  Evidence  tending  to 
show  the  intoxicating*^  or  nonintoxicating*^  quality  of  the  liquor  sold  is  admissible. 


ondary  evidence.  State  v.  Barnett,  110  Mo. 
App.  592,  85  S.  W.  613.  Order  granting  li- 
cense is  original  evidence  against  licensee. 
Id.  A  list  of  liguor  licenses  made  by  the 
clerk  of  the  county  court  in  the  form  of  a 
memorandum  to  which  the  licensees  were  not 
parties  is  not  original  evidence  against  a 
particular  licensee  in  an  action  against  him 
for  an  illegal  sale.  Id.  A  question  asked 
defendant  on  cross-examination  whether  he 
had  an  internal  revenue  license  is  not  ob- 
jectionable as  calling  for  secondary  evidence. 
Collins  V.  State  [Tex.  Cr.  App.]   84  S.  W.  585. 

29.  Driver  v.  State  [Tex.  Cr,  App.]  85  S. 
"W.  1056.  Evidence  of  prior  sale  at  a  time 
when  defendant  was  not  connected  with  the 
business  is  inadmissible.  Rutherford  v.  State 
[Tex.  Cr.  App.]  13  Tex.  Ct.  Rep.  636, 
88  S.  "W.  810.  Held  error  to  admit  evi- 
dence of  an  yiegal  sale  by  the  accus- 
ed more  than  two  years  prior  to  the  date 
of  the  accusation  and  to  charge  the  jury 
that  they  might  "consider  these  transactions 
as  circumstances  in  arriving  at  a  proper 
verdict."  Brwln  v.  State,  121  Ga.  580,  49  S. 
E.  689.  Evidence  of  prior  sales  is  inadmis- 
sible to  show  intoxicating  qualities  of  liquor 
sold  in  tlie  absence  of  proof  that  the  liquor 
sold  on  the  prior  occasion  was  of  the  same 
kind  as  that  sold  on  the  occasion  in  question. 
Rutherford  v.  State  [Tex.  Cr.  App.]  13  Tex.  Ct. 
Rep.  636,  88  S.  W.  810. 

30.  Where  prosecutor  asked  defendant  if 
there  was  anything  around  and  defendant 
answered  "Maybe  so;  look  and  see,"  and 
prosecutor  went  into  a  smokehouse  and 
found  some  whisky,  took  some  and  left  mon- 
ey to  pay  therefor,  held,  evidence  of  former 
similar  transactions  were  admissible  to  show 
a  system.  Roach  v.  State  [Tex.  Cr.  App.]  84 
S.  W.  586.  The  prosecution  may,  after  hav- 
ing offered  evidence  of  the  distinct  sales 
charged  in  the  several  counts  of  the  indict- 
ment, give  testimony  tending  to  prove  other 
sales  made  by  the  accused  at  other  times 
within  the  period  named  in  the  indictment. 
State  V.  Barr  [Vt.]   62  A.  43. 

31.  Evidence  tending  to  show  that  defend- 
ant sold  a  malt  extract  for  use  as  a  bever- 
age in  March,  1905,  tends  to  show  that  he 
was  keeping  It  for  sale  as  a  beverage  in  June 
of  that  year.     State  v.  Costa   [Vt]   62  A.   38. 

33.  Held  proper  to  exclude  testimony  of 
grocers  and  druggists  that  they  had  for  a 
long  time  sold  the  preparation  in  question 
openly  and  visibly.  State  v.  Costa  [Vt.]  62 
A    38 

33.     Held  proper  to  exclude  evidence  to  show 


that  the  preparation  in  question  was  used  by 
the  medical  profession  and  by  people  general- 
ly for  the  same  purposes  as  certain  known 
proprietary  articles,  and  that  a  person  could 
not  become  Intoxicated  by  the  use  of  such 
articles.     State    v.    Costa    [Vt.]    62    A.    38. 

34.  State  V.  Costa  [Vt.]  62  A.  38;  Blaslng- 
ame  v.   State  [Tex.  Cr.  App.]    85   S.  W.   275. 

35.  In  a  prosecution  for  furnishing  whisky 
to  witness,  which  liquor  defendant  procured 
from  a  C.  O.  D.  express  package  addressed 
to  himself,  evidence  that  defendant  received, 
during  the  month  prior  to  the  transaction 
in  question,  nine  packages  of  whisky  by  ex- 
press, is  inadmissible  to  show  a  system 
or  defendant's  intent.  Parish  v.  State  [Tex. 
Cr.   App.]    89   S.   W.   830. 

36.  Testimony  that  defendant  told  him  he 
would  have  to  go  outside  to  drink  the  liquor 
held  admissible.  State  v.  Costa  [Vt.]  62  A. 
38.  Evidence  tending  to  show  that  a  pur- 
chaser asked  defendant  to  open  the  bottle 
for  him,  but  that  defendant  refused  to  do  so, 
saying  that  the  purchaser  must  take  it  away, 
held  admissible.     Id. 

37.  Morris  v.  State  [Tex.  Cr.  App.]  14  Tex. 
Ct.  Rep.  8,  89  S.  W.  832. 

38.  State  v.    Krinski    [Vt.]    62   A.    37. 

39.  On  a  prosecution  for  violating  a  local 
option  law,  it  is  improper  to  allow  a  witness 
to  tell  about  an  analysis  of  the  liquor  made 
by  another.  Uloth  v.  State  [Tex.  Cr.  App. J 
13    Tex.    Ct.    Rep.    521,    87    S.   W.    822. 

40.  In  a  prosecution  for  furnishing  whis- 
ky to  witness,  which  liquor  defendant  pro- 
cured from  a  C.  O.  D,  express  package  ad- 
dressed to  himself,  evidence  that  defendant 
received,  during  the  month  prior  to  the  trans- 
action in  question,  nine  packages  of  whisky 
by  express,  is  inadmissible  as  part  of  the 
res  gestae.  Parish  v.  State  [Tex.  Cr.  App.  J 
89  S.  W.   830. 

41.  It  is  proper  to  permit  the  amount  of 
alcohol  and  the  other  ingredients  of  the  extract 
found  in  defendant's  place  of  business  to  be 
shown.  State  v.  Costa  [Vt]  62  A.  38.  Testi- 
mony of  a  witness  that  he  had  taken  three 
drinks  of  the  liquor  in  question  and  that  it 
had  rendered  him  intoxicated  is  admissible 
on  the  question  as  to  whether  or  not  the 
liquor  Is  intoxicating.  People  v.  Seeley,  93 
N.  T.  S.  982.  Also  evidence  that  the  witness 
was  Intoxicated  is  admissible.  Id.  Evidence 
that  beer  made  boys  drunk  held  admissible. 
State  V.  Hawkins  [Minn.]  104  N.  'W".  898  [The 
court  states  that  it  does  not  want  to  be  un- 
derstood as  holding  that  the  court  might  not 
in  the  absence  of  evidence  of  the  fact,   take 
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Also  the  taste  and  effect  of  drinking  liquor  can  be  considered  in  determining  what 
kind  of  liquor  it  is  for  the  purpose  of  deciding,  whether  or  not  it  is  one  of  the  kind  enu- 
merated in  the  statute.^''  Police  officers  after  tasting  liquor  and  professing  knowledge 
of  its  stimulating  attributes  may  testify  that,  it  is  intoxicating.**  Copies  of  the  books 
or  records  in  the  office  of  the  internal  revenue  collector  are  admissible.*^  In  a 
prosecution  for  violation  of  a  local  option  law,  evidence  of  circumstances  tending 
to  connect  the  accused  with  the  commission  of  the  alleged  crime,  even  though  in- 
conclusive, is  admissible  when  it  tends  to  throw  light  upon  the  real  question,*"  con- 
sequently its  admission  rests  largely  within  the  judicial  discretion  of  the  trial 
judge,*'  and  an  appellate  court  will  not  disturb  his  ruling  thereon  unless  clearly  er- 
roneous.** Circumstances  of  the  search  and  seizure  tending  to  characterize  the 
place  and  business  are  admissible*"  without  regard  to  the  legality  of  the  warrant.^* 
The  finding  of  other  liquors  in  the  same  place  bears  upon  the  question  whether  the 
kind  relied  upon  was  kept  for  illegal  sale.^^  The  officers  making  the  search  may 
testify  as  to  what  they  saw,^^  and  that  they  made  the  search  by  virtue  of  a  warrant 
for  intoxicating  liquor  f^  but  the  return  to  the  search  warrant  is  inadmissible  against 
defendant.^*  Evidence  tending  to  disprove  the  claims^'  or  evidence'^  of  the  state 
is  admissible.     Evidence  showing  a  mistake  of  law  is  inadmissible.^' 

Weight  and  sufficiency  of  evidence.^^ — Proof  of  a  single  sale  is  sufficient  to 
establish  the  charge  that  the  defendant  kept  a  place  where  intoxicating  liquors  were 
sold.^°  In  order  to  convict,  circumstantial  evidence  must  be  such  as  to  exclude 
every  reasonable  hypothesis  except  the  guilt  of  accused.""     In  a  prosecution  for 


judicial  notice   that  lag-er  beer   is  intoxicat- 
ing]. 

42.  Where  the  liquor  sold  was  beer  or 
"Frosty"  or  "Ino"  and  there  was  evidence  to 
show  that  defendant  did  not  keep  beer  but 
kept  "Frosty"  and  "Ino,"  testimony  that 
such  liquids  did  not  taste  like  beer  and  were 
not  beer  held  admissible.  Porter  v.  State 
[Tex.  Cr.  App.]  13  Tex.  Ct.  Rep.  150,  86  S.  W. 
1014. 

43.  Edwards   v.   State   [Ga.]    52   S.   B.    319. 

44.  State  V.   Olson   [Minn.]    103  N.  W.   727. 

45.  Johnson  v.  State  [Tex  Cr.  App.]  89  S. 
"W.  834,  and  cases  cited.     See  4  C.  L.  275,  n.  91. 

48.  47,  48.     Goode  v.  State  [Fla.]  39  So.  461. 

49.  State  V.  Krinski  [Vt.]  62  A.  37.  Held 
permissible  to  show  that  at  the  time  of  the 
search  two  men,  under  the  Influence  of  liquor, 
were  wrangling  over  a  bottle,  during  which 
wrangling  defendant  came  into  the  room, 
though  it  appeared  that  the  bottle  was 
seized  and  found  to  contain  soda  water.     Id. 

50.  Articles  found  in  building  and  evi- 
dence relating  thereto  held  admissible.  State 
V.    Krinski    [Vt.]    62    A.    37. 

51.  State  V.  Krinski   [Vt.]   62  A.  37. 

53.  State  v.  Barr  [Vt.]  62  A.  43;  State  v. 
Krinski   [Vt.]    62  A.  37.      , 

53.  So  held  where  court  charged  fully  and 
correctly  with  regard  to  reasonable  doubt  and 
the  presumption  of  evidence.  State  v.  Costa 
[Vt.J    62  A.   38. 

54.  State   v.    Costa  [Vt.]    62   A.    38. 

55.  Where  defendant  claimed  that  bottles 
contained  Jamaica  ginger,  evidence  that  Ja- 
maica ginger  was  never  put  up  in  bottles  of 
the  shape  of  those  seized,  held  admissible. 
State  v.   Krinski    [Vt.]   62  A.   37. 

56.  Where  prosecutor  testified  that  he  was 
in  defendant's  place  of  business  on  two  speci- 
ned    occasions    and    bought    beer,    defendant 


should  be  permitted  to  testify  that  on  ot^.  of 
the  dates  mentioned  by  prosecutor  the  liquor 
he  sold  was  not  intoxicating  and  that  on  the 
other  date  prosecutor  was  not  at  defendant's 
place  of  business.  Porter  v.  State  [Tex.  Cr. 
App.]  13  Tex.  Ct  Rep.  150,  86  S.  W.  1014. 
Where  defendants  claimed  to  have  purchased, 
carried  away  and  had  analyzed  some  "Malt 
Rose,"  which  was  an  article  of  commerce, 
held,  defendant  was  entitled  to  introduce  evi- 
dence of  another  chemist  who  had  made  an 
analysis  of  "Malt  Rose"  for  the  purpose  of 
showing  its  contents.  People  v  Kastner,  101 
App.  Div.  265,  91  N.  Y.  S.  1004. 

57.  Evidence  that  defendant  had  no  in- 
tention of  violating  the  law  or  making  a 
sale  held  inadmissible.  Cantwell  v.  State 
[Tex.  Cr.  App.]    85  S.  W.  18. 

58.  See  4  C.  D.  275. 

59.  Volk  V.  Westerville,  3  OMo  N.  P.  (N. 
S.)   241. 

60.  Where  witness  gave  defendant  S5c.  ^o 
procure  whisky  for  him  and  later  found  a 
bottle  of  whisky  in  his  workshop,  held,  evi- 
dence insufficient  to  warrant  a  conviction. 
Nicholson  v.  State  [Tex.  Cr.  App.]  13  Tex.  Ct. 
Rep.  477,  87  S.  W.  343.  Where  evidence  failed 
to  show  that  defendant  knew  of  the  sale  or 
to  connect  him  with  it,  held  insufficient  to 
sustain  a  conviction.  Peoaria  v.  State  [Tex. 
Cr.  App.]  14  Tex.  Ct.  Rep.  251,  90  S.  W.  42. 
The  mere  fact  that  prosecutor  gave  defend- 
ant a  dollar  and  afterwards  got  a  bottle  of 
whisky  from  a  box,  without  connecting  de- 
fendant with  the  box  is  insufficient  to  sustain 
n  conviction  of  violating  the  local  option  law. 
Williams  v.  State  [Tex.  Cr.  App.]  85  S.  W. 
1144.  Where  one  procured  whisky  for  an- 
other, evidence  held  insufficient  to  sustain  a 
conviction  under  an  ordinance  making  it  un- 
lawful fsT  any  person  to  keep  liquor  for  sale 
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violation  of  a  local  option  law,  the  crime  may  be  proved  by  showing  a  systematic 
course  of  trade  by  the  defendant,  as  well  as  by  showing  a  single  act."^  An  order 
granting  a  license  failing  to  contain  the  license  or  to  show  that  it  has  been  actually 
issued  and  delivered  is  not  evidence  of  the  issuance  of  the ,  license.'^ 

Trial.^^ — Statutes  conferring  upon  justices  jurisdiction  to  accept  pleas  of  guilty 
must  be  taken  to  contain  by  implication  every  provision  necessary  to  make  the  juris- 
diction effective.'*  An  objection  that  there  is  no  evidence  that  the  offense  was  com- 
mitted within  the  state  cannot  be  raised  by  demurrer  to  the  evidence, "'  nor  by  a 
request  to  charge  that  the  burden  is  on  the  state;""  but  the  matter  is  defensive,  and 
defendant  may  take  advantage  of  it  under  a  plea  of  not  guilty."^  An  objection  that 
the  offense  was  not  committed  in  the  county  of  indictment  and  trial  must  be  raised 
by  plea  in  abatement."^  Absence  of  a  witness  may  sometimes  be  made  ground  for 
a  continuance."'  Where  an  information  contains  several  counts,  charging  the  sale 
of  liquors  without  a  license,  the  state's  evidence  showing  the  several  offenses  charged, 
it  should  be  required  to  elect  on  which  count  it  will  rely  for  a  conviction.'"  De- 
fendant may  waive  trial  by  jury.''^  One  arraigned  for  the  violation  of  a  municipal 
ordinance  is  not  entitled  to  a  jury  trial.' ^  The  general  rules  as  to  harmless  error  ap- 
ply.'^   Questions  of  fact  are  for  the  jury ;  questions  of  law  for  the  court.'*     The  court 


or  barter  or  to  be  given  a^vay  to  induce 
trade.  Patterson  v.  BatesviUe  [Miss.]  37  So. 
560.  Evidence  that  appeUant  received  $1.00 
from  prosecuting  witness  and  returned  him 
a  bottle  of  whisky  held  sufficient  to  sustain 
a  conviction.  Hoyt  v.  State  [Tex.  Cr.  App.J 
89  S.  W.  1082  (First  case).  Witness  g-ave 
defendant  80  cents,  and  told  him  to  bring 
him  a  quart  of  whisky.  Defendant  took  the 
money  and  later  defendant  found  a  bottle  of 
whisky  in  his  shop.  Defendant  was  working 
for  witness  and  the  80  cents  was  allowed  as 
a  credit  on  work  done  by  defendant.  Prose- 
cutor had  at  the  time  given  other  parties 
money  and  asked  them  to  get  him  whisky; 
held  insufficient  to  sustain  a  conviction.  Bit- 
tix  V.  State  [Tex.  Cr.  App.]  87  S.  W.  348. 
Evidence  to  show  a  sale  held  sufficient  to 
sustain  a  conviction.  Goode  v.  State  [Fla.] 
39  So.  461.  Evidence  held  to  require  sub- 
mission to  jury  of  question  whether  trans- 
action was  a  gift  or  sale.  Barnes  v.  State 
[Tex.  Cr.  App.]  13  Tex.  Ct.  Rep.  623,  88  S. 
W.    805. 

61.  Goode  V.  State  [Fla.]   39  So.  461. 

62.  State  V.  Barnett,  110  Mo.  App.  592,  85 
S.   W.    613. 

63.  See  4  C.  L.  276. 

64.  Ex  parte  Demarco  [Vt.]  61  A.  36.  Un- 
der License  Act  1904,  §  114,  a  justice  before 
whom  a  plea  of  guilty  of  selling  liquor  con- 
trary to  the  act  is  entered  has  implied  au- 
thority to  sentence  the  offender  to  imprison- 
ment.    Id. 

6,5,  66,  67.  State  V.  Burton,  138  N.  C.  575, 
50   S.  E.   214. 

68.  Code,  §  1194.  State  v.  Burton,  138  N. 
C.    575,    50   S.   E.   214. 

69.  Where  absent  witness  would  have  tes- 
tified that  liquor  bought  was  not  intoxicat- 
ing held,  continuance  should!  have  been 
granted.  Porter  v.  State  [Tex.  Cr.  App.]  13 
Tex.  Ct.  Rep.  150,  86  S.  W.  1014. 

70.  Though  the  court  ruled  that  there 
could  be  a  conviction  of  no  more  offenses 
than  there  were  counts,  and  that  each  offense 


must  be  found  on  evidence  particularly  relat- 
ing  to    it.     State    v.    Barr    [Vt.]    62    A.    43. 

71.  Code  Cr.  Proc.  1895,  art.  22.  Prosecu- 
tion for  violating  local  option  law.  Otto  v. 
State  [Tex.  Cr.  App.]  13  Tex.  Ct.  Rep.  470, 
87  S.  W.  698. 

72.  Littlejohn  v.  Stells  [Ga.]  51  S.  E.  390; 
Little  V.  State  [Ga.]  51  S.  E.  501. 

73.  Testimony  of  an  express  agent  In  re- 
gard to  an  order  admitted  on  the  trial  to 
have  been  given,  held  harmless.  Cantwell  v. 
State  [Tex.  Cr.  App.]  85  S.  W.  18.  The  ex- 
clusion of  bills  of  lading  showing  that  whis- 
ky had  been  shipped  at  various  times  to  the 
prosecuting  witness  held  harmless  to  de- 
fendant prosecuting  witness  admitting  that 
he  had  received  the  whisky.  Ray  v.  State 
[Tex.  Cr.  App.]  83  S.  W.  1121.  Defendant  ad- 
mitting that  he  had  a  license  admission  of 
evidence  on  this  point  held  harmless.  State 
V.  Barnett,  110  Mo.  App.  584,  85  S.  W.  615. 
The  offense  being  shown  by  defendant's  wit- 
nesses he  Is  not  prejudiced  by  the  court's  re- 
fusal to  allow  him  to  cross-examine  a  witness 
for  the  state  who  testifies  to  the  fact  of  the 
offense  alone  for  the  purpose  of  showing 
that  he  was  prejudiced  against  defendant.  Id. 
Defendant  being  permitted  to  show  what  was 
said  or  done  at  the  time  of  the  alleged  sale, 
held,  any  error  in  overruling  question  asking 
witness  to  state  a  conversation  held  at  that 
time  was  harmless.  Collins  v.  State  [Tex 
Cr.  App.]  84  S.  W.  585.  Refusal  to  permit  a 
witness  to  testify  p,s  to  whether  or  not  he 
had  made  a  trade  with  the  grand  jury  where- 
by he  gave  evidence  against  defendant  on 
condition  that  he,  witness,  was  not  indicted, 
held  harmless,  it  not  being  shown  that  his 
testimony  against  defendant  was  material 
Hanna  v.  State  [Tex.  Cr.  App.]  13  Tex.  Ct 
Rep.  472,  87  S.  W.  702.  In  a  prosecution  for 
Sunday  liquor  selling  any  error  in  requiring 
the  accused,  after  he  testified  that  he  did 
not  remember  making  the  sale  complained  of, 
to  state  whether  he  sold  liquor  on  that  day] 
or  was  accustomed  to  selling  on  Sunday,  was 
harmless,   he   having  answered   in  the   nega- 
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whether  requested  or  not  should  give  appropriate  instructions  on  every  substantial 
issue  in  the  case  presented  by  the  evidence.''''    An  instruction  must  not  be  mislead- 


tive.  Borck  v.  State  [Ala.]  39  So.  580.  Where 
Bole  question  was  whether  defendant  on  a 
certain  day  sold  to  pnoseoutor  intoxicating 
liquor  and  prosecutor  testified  that  he  pur- 
chased a  drink  o(  intoxicating  liquor  from 
defendant  on  that  day,  any  error  in  the  ad- 
mission of  evidence  of  sales  to  other  persons 
on  that  day  is  rendered  harmless  by  defend- 
ant's testimony  that  he  sold  to  prosecutor 
and  to  other  persons  certain  bitters  which 
the  evidence  showed  to  be  intoxicating. 
People  V.  Seeley,  93  N.  T.  S.  982. 

74.  It  Is  not  erroneous  to  leave  to  the  jury 
whether  the  sale  of  intoxicants  had  been  pro- 
hibited in  the  territory  where  the  liquor  was 
sold.  Adams  v.  State  [Tex.  Cr.  App.]  85  S.  W. 
1079.  When  the  liquid  by  common  knowl- 
edge and  observation  contains  alcohol,  the 
court  may  so  declare;  but  If  the  question  is 
doubtful.  It  is  for  the  jury.  State  v.  Parker 
[N.  C]  51  S.  E.  1028.  The  question  whether 
a  police  jury  has  authority  to  regulate  the 
sale  of  intoxicants  In  a  town  is  judicial. 
Evans  v.  Police  Jury  [La.]  38  So.  555. 

75.  Where  issue  was  whether  accused  was 
agent  of  the  seller  or  purchaser,  held,  the 
failure  of  the  court  to  instruct  on  the  latter 
theory  Tvas  error  requiring  the  grant  of  a 
new  trial.  Walker  v.  State  [G-a.]  50  S.  E. 
994.  There  being  conflicting  evidence  as  to 
whether  the  liquor  sold  is  intoxicating  a  re- 
quested instruction  to  define  "intoxicating 
liquor"  should  be  given.  XJloth  v.  State  [Tex. 
Cr.  App.]  13  Tex.  Ct.  Hep.  521,  87  S.  W.  822. 
It  only  being  proved  inferentially  that  the 
accused  was  the  agent  of  the  seller,  held,  the 
court  should  have  instructed  that  if  accused 
represented  the  purchaser  he  was  not  guilty. 
Golightly  V.  State  [Tex.  Cr.  App.]  90  S.  W.  26. 
Where  defendant  testifies  that  if  the  liquor 
was  Intoxicating  he  did  not  know  it,  but 
that,  without  any  negligence,  he  made  an 
honest  mistake  in  that  respect,  a  requested 
instruction  covering  such  question  should 
be  given.  Id.  Where  there  was  evidence 
that  the  liquor  sold  -was  not  an  intoxicant, 
held  error  to  refuse  an  instruction  that  if  it 
w^as  a  nonintoxicant,  or  if  there  was  a  doubt 
of  its  being  an  Intoxicant,  defendant  should 
be  acquitted.  Rutherford  v.  State  [Tex.  Cr. 
App.]  13  Tex.  Ct.  Rep.  636,  88  S.  W. 
810.  Held  error  to  submit  state's  the- 
ory that  defendant  sold  the  liquor  and 
refuse  to  submit  defendant's  theory  that 
he  acted  as  the  purchaser's  agent.  Dri- 
ver V.  State  [Tex.  Cr.  App.]  85  S.  W.  1056. 
Where  the  state  did  not  claim  that  defendant 
was  the  agent  of  the  purchaser  and  defendant 
claimed  that  the  alleged  purchaser  stole  the 
liquor  from  him,  held  not  error  to  refuse 
a  charge  presenting  the  theory  that  defend- 
ant was  the  agent  of  the  purchaser.  Carter 
V.  State  [Tex.  Cr.  App.]  89  S.  W.  835.  Where 
liquor  sold  was  a  patent  medicine  which  did 
not  taste,  smell  or  look  like  an  intoxicant, 
held  error  to  refuse  an  Instruction  that  de- 
fendant was  not  guilty  if  the  liquor  sold  was 
a  medical  preparation,  and  was  not  an  In- 
toxicating liquor  when  drunk  in  such  quan- 
tities as  could  be  practically  drank.  Pearce 
V.  State  [Tex.  Cr.  App.]  13  Tex.  Ct.  Rep.  727, 
88    S.    W.    234.     Where   more    than    a   month 


elapsed  from  the  time  prosecutor's  father 
requested  him  to  buy  him  whisky  and  gave 
him  money  therefor  and  the  time  the  prosecu- 
tor actually  bought  the  liquor  and  prosecutor 
denied  any  agency,  held  not  to  present  the 
issue  that  if  the  sale  of  the  whisky  was 
to  the  prosecutor  as  agent  of  his  father 
defendant  should  be  acquitted.  Gee  v.  State 
[Tex.  Cr.  App.]  89  S.  W.  1078.  Where  there 
was  testimony  showing  that  the  liquor  sold 
was  not  intoxicating,  that  the  distiller  so 
told  the  defendant  and  that  defendant  relied 
thereon,  held,  a  charge  submitting  the  ques- 
tion of  mistake  of  fact  should  be  given. 
Mayne  v.  State  [Tex.  Cr.  App.]  86  S.  W.  329. 
Where  there  was  testimony  showing  that  th.e 
liquor  sold  was  not  intoxicating,  a  charge  to 
acquit  if  the  jury  had  a  reasonable  doubt 
whether  the  article  sold  was  intoxicating 
should  have  been  given.  Id.  Where  the 
court  charged  that  defendant  was  guilty  If 
he  received  money  from  prosecutor  to  get  a 
C.  O.  D.  shipment  of  liquor  with  the  under- 
standing that  prosecutor  was  to  have  same, 
held  error  to  refuse  to  charge  at  defendant's 
request  that  If  defendant  gave  the  money 
so  received  to  W.,  and  requested  him  to  re- 
turn It  to  prosecutor,  then  defendant  was  not 
guilty.  White  v.  State  [Tex.  Cr.  App.]  85  S. 
W.  9.  Where  a  physician  testified  that  the 
preparation  found  was  largely  used  as  a  pro- 
prietary medicine  and  the  court  charged  that 
there  was  no  doubt  that  it  was  so  used  and 
might  be  so  used  lawfully,  held,  defendant's 
evidence  in  regard  to  the  medicinal  character 
of  the  preparation  was  sufiiclently  presented 
to  the  jury.  State  v.  Costa  [Vt.]  62  A.  38. 
Evidence  held  insuflicjent  to  justify  submis- 
sion to  jury  of  questions  as  to  whether  de- 
fendant had  any  pecuniary  interest  in  the 
sale,  and  whether  he  "was  acting  as  agent  for 
a  certain  drug  company  in  making  the  same. 
Blasingame  v.  State  [Tex.  Cr.  App.]  85  S.  W. 
275.  Instruction  that  defendant  may  be 
found  guilty  if  he  acted  as  agent  of  seller 
held  erroneous,  the  evidence  being  insuffi- 
cient to  raise  the  question  of  agency.  Harris 
V.  State  [Tex.  Cr.  App.]  85  S.  W.  284.  An  in- 
struction submitting  certain  facts  to  the 
jury  and  stating  that  if  they  found  them  to 
be  true  defendant  should  be  found  guilty, 
such  facts  constituting  a  sale  and  having 
been  In  evidence,  was  proper.  Cantwell  v. 
State  [Tex.  Cr.  App.]  85  S.  W.  19.  Where 
witness  testified  that  defendant  borrowed 
$1.95  and  loaned  witness  some  whisky  and 
that  defendant  had  repaid  $.50  of  the  sum 
borrowed  and  witness  intended  to  pay  back 
the  whisky,  held  to  warrant  an  instruction 
that  if  the  transaction  was  a  mere  subterfuge 
to  evade  the  law  defendant  was  guilty. 
Buckner  v.  State  [Tex.  Cr.  App.]  14  Tex.  Ct. 
Rep.  12,  89  S.  W.  829.  In  a  prosecution  for 
selling  "drinks  containing  alcohol,"  an  In- 
struction that  while  It  would  be  insufficient 
to  convict  If  the  drinks  sold  contained  a  mere 
trace  of  alcohol,  it  was  not  required  that 
they  contain  a  sufficient  quantity  to  intoxi- 
cate when  freely  used,  but  they  must  contain 
such  an  amount  as  a  man  of  ordinary  sense, 
reason  and  judgment  would  say  that  they 
"had  alcohol  in"    them,   held  justified  by   the 
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ing^'  or  uncertain ;"  it  must  conform  to  the  allegations  and  proof/'  and  must  not  be 
on  the  weight  of  the  evidence."  It  must  not  leave  questions  of  law  to  the  jury.** 
Unless  required  by  the  terms  of  the  statute  or  by  the  state  of  the  evidence,  on  a  prose- 
cution for  violating  the  Sunday  law,  it  is  not  necessary  to  instruct  as  to  the  reason 
for  keeping  open,*i  or  to  define  the  words  "traffic"*^  or  'liquor,  dealer,"*'  In  defin- 
ing a  word  the  court  need  not  give  every  synonym.**  The  charge  must  be  con- 
strued as  a  whole.*'  A. bottle  of  liquor  being  offered  in  evidence  and  received  as  an 
exhibit,  it  may  be  allowed,  under  restrictions  not  to  taste  its  contents,  to  go  to  the 


evidence.  State  v.  Parker  [N.  C]  51  S.  E. 
1028.  On  the  trial  of  an  indictment  for  sell- 
ing- vinous,  spirituous,  malt  or  brewed  liquors 
or  any  admixture  thereof,  without  a  license, 
it  being-  admitted  that  the  liquor  sold  con- 
tained slightly  less  than  one  per  cent,  of 
alcohol,  a  charge  that  If  tlie  Jury  believed 
that  the  beverag-e  sold  had  any  alcohol,  or 
any  admixture  thereof,  in  it.  and  also  be- 
lieved that  the  defendant  sold  the  beverage, 
they  should  return  a  verdict  of  g-uilty,  held 
correct.  Commonwealth  v.  Wenzel,  24  Pa. 
Super.  Ct.   467. 

76.  "Where  the  controlling  Issue  was  whe- 
ther the  liquor  was  intoxicating,  a  charge 
that  the  courts  will  take  judicial  notice  that 
fermented  wine  Is  intoxicating  held  mislead- 
ing. Hall  v.  State  [Ga.)  50  S.  B.  59.  In- 
struction held  objectionable  as  authorizing 
a  conviction  regardless  of  where  the  sale  was 
consummated.  Blasingame  v.  State  [Tex.  Cr. 
App.]    85    S.   W.    275. 

77.  Instruction  held  erroneous  because  as- 
suming some  agency  and  leaving  it  uncertain 
whether  the  agency  was  for  the  purchaser 
or  seller.  Blasingame  v.  State  [Tex.  Cr. 
App.]    85   S.    W.   275. 

78.  Under  an  indictment  alleging  an  Ille- 
gal sale,  a  charge  authorizing  a  conviction 
for  soliciting  or  receiving  orders  for  such  a 
sale  is  erroneous.  Potts  v.  State,  [Tex.  Civ. 
App.]  89  S.  W.  835.  Where  the  liquor  was 
shipped  to  appellant  and  another  and  appel- 
lant took  the  goods,  held,  an  instruction  re- 
ferring to  a  shipment  to  appellant  alone  held 
not  erroneous.  Beall  v.  State  [Tex.  Cr.  App.] 
86  S.  W.  334.  Where  a  verbal  complaint 
charged  that  defendant  assisted  in  commit- 
ting a  common  nuisance  in  a  back  room  on 
the  first  floor  of  a  two  story  building  No.  708 
Kansas  avenue,  and  the  particular  room  was 
described  by  witnesses  for  the  city,  held,  the 
court  was  justified  in  referring  to  it  in  the 
instructions  as  "the  place  described  in  the 
evidence."  City  of  Topeka  v.  Kersch  [Kan.] 
79  P.  681.  Where  more  than  a  month  elapsed 
from  the  time  prosecutor's  father  requested 
him  to  buy  him  whisky  and  gave  him  money 
therefor,  and  the  time  the  prosecutor  actually 
bought  the  liquor  and  prosecutor  denied  any 
agency,  held  to  warrant  a  charge  that  if  the 
jury  should  find  from  the  evidence  that  prose- 
cutor got  the  bottle  of  whisky  from  the  ac- 
cused and  paid  him  for  it,  it  would  be  a  sale 
to  him,  prosecutor,  whether  he  was  acting 
for  himself  or  his  father.  Gee  v.  State  [Tex. 
Cr.  App.]  89  S.  W.  1078. 

79.  An  instruction  that  "in  law  a  sale  is 
the  agreed  transfer  of  property  having  some 
value  to  another  for  a  valuable  consideration. 
A  sale  may  be  shown  by  facts  and  circum- 
stances as  well  as  by  direct  proof,"  is  not 
erroneous    as    being    on    the    weight    of    the 


evidence.     Adams  v.  State  [Tex.  Cr.  App.]   85 
S.   W.   1079. 

SO.  On  a  prosecution  for  a  violation  of  the 
local  option  law,  held  immaterial  whether  the 
court  instructed  the  jury  that  the  local  op- 
tion la-w  was  in  force  in  the  county  or  as- 
sumed in  the  charge  that  it  was  in  effect. 
Cantwell  v.  State  [Tex.  Cr.  App.]  85  S.  W.  19. 
On  a  trial  for  violating  a  local  option  law, 
an  instruction  that  the  local  option  law  was 
in  effect  in  the  county  is  correct,  unless  there 
is  an  issue  raised  by  testimony  questioning 
the  regularity  of  the  manner  of  putting  the 
law  into  effect  in  the  county.  Kehoe  v.  State 
[Tex.  Cr.  App.]  13  Tex.  Ct.  Rep.  881,  89  S. 
W.  270.  An  instruction  that  the  test  of 
where  the  sale  was  consummated  is  whose 
loss  it  would  have  been  if  lost  in  transit 
held  properly  refused  in  the  absence  of  some 
rule  by  which  the  jury  could  ascertain  whose 
loss  it  would  have  been.  Harris  v.  State 
[Tex.  Cr.  App.]   85  S.  W.   284. 

81.  Held  not  necessary  to  instruct  that 
defendant  must  have  kept  his  place  open  for 
the  sale  and  exchange  of  goods,  wares  and 
merchandise,  and  to  acquit  if  he  kept  it  open 
for  any  'other  cause  or  reason.  Smith  v. 
State   [Tex.  Cr.  App.]  90  S.  W.  37. 

82,  83.  Smith  v.  State  [Tex.  Cr.  App.]  90 
S.  W.  37. 

84.  A  charge  defining  the  word  "adminis- 
ter" as  to  mean  "to  give,  supply  or  dispense" 
is  correct  though  it  fails  to  contain  the  word 
"furnish."     State  v.  Wilson  [Kan.]   80  P.  565. 

85.  An  instruction  that,  if  the  preparation 
kept  by  defendant  was  bought  and  used  as 
a  beverage  because  of  the  intoxicating  in- 
gredient contained  in  it,  it  was  a  beverage 
and  an  Intoxicating  one.  held  not  erroneous, 
other  Instructions  being  given  as  to  what 
liquors  were  Intoxicating  and  that  defendant 
was  not  liable  unless  he  kept  It  to  sell  as 
a  beverage.  State  v.  Costa  [Vt.]  62  A.  38.  A 
charge  that  if  defendant  took  orders  as  alleg- 
ed in  the  indictment,  he  was  guilty,  held  not 
rendered  erroneous  because  the  court  did  not 
in  immediate  connection  therewith  give  a 
charge  on  agency,  it  appearing  that  the  court 
did  elsewhere  in  the  charge  state  the  law  as 
to  agency  in  the  language  of  a  written  re- 
quest preferred  by  defendant's  counsel. 
Walker  v.  State  [Ga.]  52  S.  E.  319.  A  charge 
that  if  the  beverage  found  Is  "capable  of  pro- 
ducing intoxication  and  may  be  used  for  that 
purpose  then  it  is  prohibited,"  held  not  er- 
roneous in  view  of  other  instructions  given, 
the  evident  meaning  of  the  court  being  that 
a  preparation  of  this  kind  might  in  some  cir- 
cumstances be  classed  with  intoxicating  liq- 
uors, and  so  come  within  the  prohibition,  al- 
though not  ordinarily  used  as  a  beverage 
State  V.  Krinski  [Vt.]  62  A.  37. 
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jury  upon  its  retirement.'"  The  verdict  must  be  responsive  to  the  charge.'^  The 
sentence  must  be  authorized  by  statute."'  Imprisonment  being  erroneously  added 
as  part  of  the  punishment,  an  appellate  court  may  modify  the  judgment  by  striking 
out  such  part.'"  Imprisonment  is  not  part  of  the  penalty,  where  it  is  imposed 
only  to  enforce  payment  of  a  fine  and  costs  under  a  police  regulation.""  In  Ken- 
tucky there  is  no  lien  on  the  property  where  one  makes  illegal  sales  in  his  own 
house."^     The  general  rules  as  to  what  constitutes  a  ground  for  a  new  trial  apply. "^ 

Appeal."^ — Witnesses  not  being  cross-examined  to  test  the  value  of  their  testi- 
mony, it  must  be  assumed  on  appeal  that  they  recognized  the  beverage  which  they 
described."* 

§  7.  Summary  proceedings.  SearcheSj  seizures  and  forfeitures.^^ — In  some 
states  the  warrant  issues  as  a  matter  of  right.""  A  seizure  is  tortious  if  made  under 
a  warrant  issued  by  special  statutory  authority  but  not  showing  a  complaint  to  call 
forth  such  authority."^  The  officer's  authority  is  limited  by  the  terms  of  the  war- 
rant,"' and  if  the  officer  abuses  or  exceeds  his  authority  or  executes  it  in  an  unlaw- 
ful manner  to  the  injury  of  another,  his  bond  is  liable.""  A  single  search  warrant 
cannot  be  lawfully  issued  to  search  more  than  one  place.^  A  demurrer  to  a  com- 
plaint and  warrant  will  reach  defects  in  the  warrant  as  well  as  those  in  the  com- 


86.  state   V.   Olson    [Minn.]    103  N.  W.   727. 

87.  "Where  a  verbal  complaint  cliarged 
that  defendant  assisted  in  committing  a 
common  nuisance  in  a  back  room  on  the  first 
floor  of  a  two-story  building-  No.  708  Kansas 
avenue,  a  verdict  finding-  defendant  guilty  of 
maintaining  a  nuisance  at  708  Kansas  avenue, 
"as  claimed  in  the  prosecution,"  held  re- 
sponsive to  the  charge.  City  of  Topejta  v. 
Kersch   [Kan.]  79  P.  681. 

88.  Shannon's  Code,  §  6789  does  not  au- 
thorize imprisonment  for  giving  liquor  to 
a  minor.  Pressly  v.  State  [Tenn.]  86  S.  W. 
378.  A  sentence  under  Sn  ordinance  passed 
under  the  authority  of  Acts  1903,  p.  96,  pro- 
viding that  the  accused  shall  -work  upon  a 
city  chain  gang  is  -without  authority.  Little- 
john  v.  SteUs  [Ga.]   51  S.  B.  390. 

89.  Pressly  v.  State  [Tenn.]    86   S.  W.  378. 

90.  Schlagel  v.  State,  3  Ohio  N.  P.  (N.  S.) 
429.  Error  does  not  lie  to  a  refusal  by  a 
mayor  to  grant  a  trial  by  jury  to  one  charged 
for  the  first  time  under  section  4364-20  -with 
allowing  a  saloon  to  remain  open  on  Sunday. 

91.  Ky.  St.  1903,  §  2557  applies  only  to 
rented  prertiises.  Commonwealth  v.  Duncan 
[Ky.]  84  S.  W.  526.  ,   .      ,      ^ 

92.  Failure  to  give  appropriate  instruc- 
tions on  all  issues  is  ground  for  new  trial. 
Walker  v.  State  [Ga.]  50  S.  E.  934.  Testi- 
mony of  defendant's  wife  that  he  was  at 
home  at  the  time  it  was  claimed  he  was  at 
his  restaurant  and  sold  the  liquor,  held  cu- 
mulative and  not  newly  discovered  evidence 
entitling  him  to  a  new  trial.  Hanna  v.  State 
[Tex  Cr.  App.]  13  Tex.  Ct.  Rep.  472,  87  S.  W. 
702  Where  absent  witness  would  have  tes- 
tified that  liquor  was  not  intoxicating  and 
continuance  was  refused,  held,  new  trial 
should  have  been  granted.  Porter  v.  State 
[Tex.  Cr.  App.]  13  Tex.  Ct.  Rep.  150,.  86  S. 
W  1014  Where  it  did  not  appear  from  the 
record  that  either  B.  or  P.  was  the  prosecut-. 
Ing  witness,  it  is  not  error  for  the  court  to 
refuse  to  grant  defendant  a  new  trial  on 
the  ground  that  one  of  the  jurors  was  of  km 


to  one  of  them.  State  v.  Barnett,  110  Mo. 
App.  584,  85  S.  W.  615.  A  physician  held  not 
entitled  to  a  new  trial  because  of  the  sub- 
sequent discovery  of  his  statutory  aflSdavit 
filed  with  the  county  clerk,  authorizing  him 
to  furnish  liquor  to  his  patients,  where  he 
made  no  attempt  at  the  trial  to  prove  that 
such  aflidavit,  though  lost,  had  been  properly 
filed,  and  made  no  request  for  a  continuance 
by  reason  of  such  loss.  Blakeley  v.  State 
[Ark.]  83  S.  W.  948. 

»3.  See  Indictment  and  Prosecution,  5 
C.   Li.    1790. 

94.  Cullinan  v.  McGovern,  94  N.  T.   S.  525. 

95.  See  4  C,  L.  277.  See  Search  and  Seiz- 
ure, 4  C.  I*  1416. 

96.  Under  Acts  1899,  p.  11,  a  judge  has  no 
discretion,  but  must  issue  a  search  "warrant 
on  presentation  of  an  affidavit  stating  that 
liquors  are  kept  by  certain  persons  contrary 
to  law.  State  v.  Fulkerson  [Ark.]  83  S.  W. 
934.  The  act  applies  to  sales  made  openly 
under  claim  of  license  in  a  prohibited  dis- 
trict.    Id. 

97.  Where  a  justice  issued  a  warrant,  un- 
der Acts  1902,  p.  106,  No.  90,  §  61,  showing 
that  complaint  was  made  by  one  on  his  oath 
of  office,  but  not  showing  the  office,  the 
process  was  no  protection  to  the  officer  ex- 
ecuting it.    Casselini  v.  Booth  [Vt.]  59  A.  833. 

1)8.  Under  a  warrant  directing  an  officer 
to  enter  and  search  the  premises  and  remove 
any  of  the  described  liquor  found  therein  with 
the  casks  and  other  vessels  in  which  it  was 
contained,  and  all  implements  of  sale  and 
furniture  used  in  the  illegal  keeping  or  sale 
of  such  liquor  and  carry  them  to  a  place  of 
safety  and  keep  them  until  final  action  was 
had  thereon^  held,  the  officer  had  no  authority 
in  plaintiff's  absence,  to  remove  from  his 
dwelling  an  iron  safe,  which  was  locked,  and, 
on  plaintiff's  subsequent  refusal  to  open  the 
same,  break  it  open,  there  being  no  evidence 
that  It  was  used  for  the  storage  of  liquors. 
Blackmar  v.   Nickerson    [Mass.]   74  N.  E.   932. 

99.  State  constable.  Civ.  Code  1902,  vol.  1, 
§§    595,    661,    construed.     Wieters    v.    May    [S. 
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plaint'  In  Kansas  intoxicating  liquor  is  property  and  before  it  can  be  destroyed 
the  claimant  thereto  is  entitled  to  a  trial  by  Jury  of  the  question  whether  it  has  been 
used  in  violation  of  law.' 

§  8.  Abatement  of.  traffic  as  a  nuisance;  injunction.* — ^The  jurisdiction  of  par- 
ticular courts  is  statutory.^  A  place  being  improperly  conducted^  it  may  constitute 
a  nuisance.  °  Unlawful  sales  being  made^  the  fact  that  the  seller  has  a  permit 
does  not  exempt  the  place  from  being  a  common  nuisance.'^  In  construing  statutes 
on  this  subject  the  word  "place"  may  mean  one  or  more  rooms  in  a  building,  an 
entire  building  or  more  than  one  building  within  the  same  place  used  together  for 
the  convenient  conduct  of  the  prohibited  purpose.*  There  being  no  statutes  maldng 
a  place  where  intoxicating  liquors  are  sold  a  nuisance  per  se,  the  erection  of  screens 
and  other  devices  to  make  an  illegal  sale  of  liquor  more  safe  does  not  constitute  a 
nuisance  as  a  matter  of  law.''  One  who  has  been  engaged  in  unlawful  trafSc  in  in- 
toxicating liquors  cannot  avoid  an  injunction  by  bringing  the  conduct  of  his  business 
into  conformity  with  law  before  the  hearing  for  the  writ.^"  In  a  suit  to  enjoin  the 
maintenance  of  a  nuisance,  it  is  not  necessary  to  have  the  existence  of  the  nuisance 
established  by  any  former  adjudication  or  verdict,^'-  nor  is  defendant  entitled  to  a 
Jury  trial  as  a  matter  of  right.'^^  The  burden  is  on  the  dealer  to  show  performance 
of  all  conditions  precedent  to  the  opening  of  the  saloon  and  that  the  physical  aspects 
of  his  place  of  business  conform  to  the  requirements  of  the  law;^*  but  it  is  for  the 
complaining  party  to  affirmatively  show  any  violation  of  the  law  involving  matters 
of  conduct,  such  as  illegal  sales,  etc.^*  A  case  being  made  for  an  injunction,  it 
is  error  to  refuse  the  writ,^°  and,  in  Iowa,  for  the  correction  of  an  error  thus  com- 
mitted, an  appeal  will  lie  to  the  supreme  court,^*  though  it  does  not  appear  that  the 
record  entry  has  been  signed  by  the  Judge.^'  -The  existence  of  a  criminal  action 
against  defendant  in  the  same  court,  at  the  same  time  and  on  the  same  facts,  is  not 
ground  for  postponing  the  civil  action.^* 

§  9.  Civil  liabilities  for  injuries  resulting  from  sale.  Civil  damage  laws}^ — 
Civil  damage  acts  create  a  cause  of  action  which  was  unknown  at  the  common  law.'" 


C]    50   S.   E.    547;    Harrington   v.   Gideon   [S. 
C]   50  S.  E.  549. 

1.  If  it  violates  this  rule  it  is  invalid. 
State  V.  Duane  [Me.]  62  A.  80.  "When  a  war- 
rant In  describing-  the  place  to  be  searched, 
describes  three  places,  each  occupied  by  a 
different  person  though  all  three  places  are 
adjoining,  the  court  cannot  read  into  the 
warrant  words  not  therein  written  to  show 
the  other  two  places  were  named  simply  as 
boundaries  of  the  place  occupied  by  the  re- 
spondent.    Id. 

2.  State  V.  Duane  [Me.]  62  A.  80. 

3.  Stahl  V.  Lee  [Kan.]  80  P.  983.  Gen.  St. 
1901,  §  2496.  preserves  to  the  claimant  the 
right  of  appeal  from  a  judgment  of  the  police 
court.  Id.  It  follows  from  this  that  Gen.  St. 
1901,    §   2499   is  not  unconstitutional.     Id. 

4.  See  4  C.  L.  277. 

5.  Under  Const,  art.  6,  §  5,  a  suit  under 
St.  1899,  p.  103,  c.  88,  authorizing  the  dis- 
trict attorney  to  bring  a  civil  action  in  the 
name  of  the  people  to  abate  a  public  nui- 
sance, is  within  the  exclusive  jurisdiction 
of  the  superior  court.  People  v.  Wing  [Cal.] 
SI  P.  1103. 

6.  The  sales  causing  public  intoxication 
and  consequent  annoyance  to  the  public,  the 
place  constitutes  a  public  nuisance.  State 
v.   Tabler,  34  Ind.  App.  393,  72  N.  E.  1039.     A 


complaint  alleging  specific  facts  tending  to 
show  that  the  tippling  house  and  gambling 
room  complained  of  Is  a  public  nuisance, 
and  that  it  is  so  conducted  as  to  be  injurious 
to  the  health,  indecent  and  offensive  to  the 
senses  and  to  interfere  with  the  free  use  of 
property  and  the  comfortable  enjoyment  of 
life  and  property  in  the  town,  held  to  suffi- 
ciently allege  a  public  nuisance.  People  v. 
Wing  [Cal.]   81  P.  1103. 

7.  State  V.  Erickson  [N.  D.]  103  N.  W. 
389. 

8.  State  V.  Brown  [N.  D.]  104  N.  W.  1112. 

9.  State  V.  Tabler,  34  Ind.  App.  393,  72  N. 
B.   1039. 

10.  Donnelly  v.  Smith  [Iowa]  103  N.  W. 
776. 

11.  IS.     Cowdery  v.  State  [Kan.]   80  P.  953. 
13,  14.     Jones   v.   Byington    [Iowa]    104  N. 

W.   473. 

15.  Code,  %  2405  considered.  Donnelly  v. 
Smith   [Iowa]   103  N.  W.  776. 

16.  Code,  §  4101.  Donnelly  v.  Smith 
[Iowa]  103  N.  W.  776. 

17.  Code,  §  242  construed  and  held  direc- 
tory only.  Donnelly  v.  Smith  [Iowa]  103  N. 
W.    776. 

18.  Cowdery  v.  State  [Kan.]  80  P.  953. 

19.  See  4  C.  L.  278. 

20.  Schulte   V.    Menke,    111    111.    App.    212. 
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There  is  a  conflict  as  to  whetlier  they  should  be  liberally  or  strictly  construed."  By 
these  statutes  liquor  dealers  are  generally  rendered  jointly  and  severally  liable"  for 
all  the  natural  or  proximate  consequences  of  intoxication^^  to  which  they  in  any  de- 
gree contributed.^*  Such  liability  extends  to  sureties  on  their  bonds,^'  and  in  some 
states  to  their  landlords,^"  and  all  such  persons  and  their  sureties  may  be  joined  as 
defendants  in  a  single  action  to  recover  damages. ^^  The  question  of  proximate  cause 
is  for  the  jury  under  appropriate  instructions  of  law.^'  One  is  not  bound  to  antici- 
pate what  is  merely  possible,  nor  on  the  other  hand,  is  he  liable  for  such  consequences 
only  as  usually  follow.^"  It  is  sufficient  if  the  result  ought  to  have  been  appre- 
hended according  to  the  usual  experience  of  manldnd.^"  It  is  not  the  lawful,  but 
the  wrongful  or  negligent,  act  of  a  third  party  intervening,  which  breaks  the  chain 
of  causation  and  relieves  the  original  wrongdoer  of  the  consequences  of  his  wrongful 
aet.*^  A  recovery  cannot  be  sustained  where  it  appears  that  death  resulted  from  de- 
ceased's own  willful  and  unlawful  conduct.^^  In  some  states  while  the  intoxicating 
liquor  must  have  contributed  as  a  proximate  cause  to  the  intoxication,  and  the  act  of 
the  iutoxicated  person  must  have  been  the  cause  of  the  injury,  it  is  not  necessary 
that  the  intoxication  should  have  been  the  proximate  cause  of  injury  or  of  the  act 
which  caused  it.'^    In  Illinois  a  saloon-keeper  is  not  liable  for  the  care  of  one  in- 


Rev.  St.  1903,  c.  29,  §  58  construed.     Currier 
V.  McKee,  99  Me.  364,  59  A.  442. 

81.  Should  be  liberally  construed  so  as  to 
effect  the  beneficent  purpose  for  which  they 
are  enacted.  Currier  v.  McKee,  99  Me.  364, 
59  A.  442.  Are  penal  in  character  and 
should  receive  a  strict  construction.  Schulte 
V.   Menke,    111   111.   App.    212. 

82.  Horst  V.  Lewis  [Neb.]  103  N.  W.  460, 
afg-.  on  rehearing  98  N.  W.  1046.  In  Illinois 
each  person  who  assists  in  rendering  one  an 
habitual  drunkard  is  liable  for  the  acts  of 
all  persons  who  contributed,  by  the  furnish- 
ing of  intoxicating  liquors,  to  the  creation 
of  such  condition.  Earp  v.  Lilly  [111.]  75  N. 
B.  552.  An  instruction  that  the  suit  against 
each  of  the  defendants  is  a  separate  suit  and 
that  the  jury  could  find  the  defendants  all 
guilty  or  all  not  guilty,  or  find  some  of  them 
guilty  and  some  not  guilty,  as  the  evidence 
may  show,  held  not  misleading.     Id. 

23.  Schulte  v.  Menke,  111  111.  App.  212; 
Sauter  v.  Anderson,  112  111.  App.  580.  Sec- 
tion 8  of  the  dramshop  act  does  not  render 
a  saloon-keeper  liable  for  the  care  of  one 
who,  while  intoxicated,  is  Injured,  not  in 
consequence  of  the  intoxication,  but  by  the 
wiUful  criminal  act  of  a  third  person. 
Schulte  V.  Menke,   111  111.  App.   212. 

24.  Jessen  v.  Wilhite  [Neb.]  104  N.  W. 
1064.  Under  Kurd's  Bev.  St.  1903,  o.  43,  §  9, 
any  person  who  shall,  by  selling  or  giving 
intoxicating  liquors,  have  caused  the  in- 
toxication in  whole  or  in  part  is  liable.  In- 
struction approved.  Triggs  v.  Mcln tyre,  215 
in  369,  74  N.  B.  400,  afg.  115  111.  App. 
257  It  is  no  defense  for  defendants  to 
show  that  the  Intoxication  was  principal- 
ly caused  by  the  sale  to  the  deceased  of 
liquor  by  one  not  a  defendant  to  the  action. 
Kelley  v.  Malhoit,  115  111.  App.   23. 

25.  Horst  V.  Lewis  [Neb.]  103  N.  W.  460 
afg.  on  rehearing  98  N.  W.  1046.  Burns 
Ann.  St.  1901,  §  7288  gives  a  remedy  against 
the  saloon  keeper  personally  or  against  the 
sureties,  on  his  bond  at  the  election  of  the 


person   injured.     State   v.   Soale    [Ind.  App.] 
74  N.  B.   1111. 

26.  Triggs  V.  Mclntyre,  215  111.  369,  74  N. 
E.  400,  afg.  115  111.  App.   257. 

27.  Horst  V.  Lewis  [Neb.]  103  N.  W.  460, 
afg.  on  rehearing  98  N.  W.  1046. 

28.  Botwinnis  v.  AUgood,  113  111.  App. 
188;  Currier  v.  McKee,  99  Me.  364,  59  A.  442. 
Whether  seller  is  bound  to  apprehend  that 
intoxication  is  liable  to  cause  unjustifiable 
assaults  and  consequent  injury  to  the  assail- 
ant is  a  question  of  fact  for  the  jury.  Id. 
Whether  an  attack  of  gangrene  vras  the  re- 
sult of  alcoholism  and  exposure  induced  by 
it,  or  whether  it  was  a  separate  and  inter- 
vening cause  of  death,  held  for  the  jury. 
Temme  v.  Schmidt  [Pa.]  60  A.  158.  Ques- 
tion whether  proximate  cause  of  deceased's 
death  was  intoxication  or  an  assault  by 
third  persons  held  for  the  jury.  Triggs  v. 
Mclntyre,  215  lU.  369,  74  N.  B.  400,  afg.  115 
111.  App.  257.  Whether  sale  of  liquor  caused 
purchaser  to  commit  the  murder  held  for 
the  jury.  Stecher  v.  People  [111.]  75  N.  E. 
501. 

29.  Currier  v.  McKee,  99  Me.  364,  59  A. 
442.  He  is  not  legally  liable  for  conse- 
quences which  could  not  have  been  foreseen 
or  reasonably  expected  to  occur  as  a  direct 
or  natural  result  of  the  use  as  a  beverage  of 
the  intoxicating  liquors  sold.  Schulte  v. 
Menke,  111   111.  App.    212. 

SO.  Currier  v.  MoKee,  99  Me.  364,  59  A. 
42. 

31.  Currier  v.  McKee,  99  Me.  364.  59  A. 
442.  Where  intoxicated  person  committed 
an  unjustifiable  assault  and  was  injured, 
held,  if  his  intoxication  caused  the  assault 
and  he  was  injured  by  the  person  assailed 
while  the  latter  was  defending  himself,  the 
seller  of  the  liquor  was  liable.  Id.  It  is 
not  a  natural  and  probable  result  of  intoxi- 
cation that  the  person  Intoxicated  shoulrt 
come  to  his  death  or  receive  great  bodily 
harm  by  the  willful  criminal  act  of  a  third 
party.     Schulte  v.  Menke,   111   111.   App.   212. 
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jured  by  an  intoxicated  person  to  whom  such  saloon-lceeper  has  sold  liquor.'*  In 
Nebraska  one  is  liable  for  all  damages  growing  out  of  the  disqualification  resulting 
from  or  contributed  to  by  the  sale,  without  reference  to  the  time  through  which  such 
disqualification  may  continue.  ^° 

A  child  born  after  its  father's  death  may  sue  for  loss  of  support  due  to  its  fa- 
ther's death.'*  In  Illinois  the  rights  of  action  of  the  widow  and  children  are 
separate  and  distinct,"  and  a  judgment  in  an  action  by  the  former  will  not  bar  an 
action  by  the  latter.'*  The  fact  that  a  father's  course  of  conduct  tended  to  en- 
courage his  minor  son  in  dissipated  habits  does  not  bar  him  from  recovering  damages 
for  a  sale  to  his  son,'*  though  it  is  competent  evidence  as  tending  to  show  that  he 
was  not  aggrieved  by  such  sale.*"  Under  the  statutes  of  many  states  one  injured  by 
an  intoxicated  person  may  maintain  an  action  against  the  seller  of  the  liquor  in  his 
own  name.*^  The  fact  that  plaintiff  had  written  one  of  defendants  that  she  did  not 
object  to  an  occasional  sale  to  her  husband  does  not  bar  an  action  for  damages  but 
can  be  considered  only  in  mitigation  of  damages.*^ 

A  petition  against  a  surety  must  allege  the  granting  and  issuance  of  the  li- 
cense.*' Plaintiff  need  not  prove  his  ease  to  the  satisfaction  of  the  jury.**  The 
question  of  intoxication  is  ordinarily  one  of  fact  for  the  jury.*^  The  proper  founda- 
tion as  to  age  and  general  health  being  first  proven,  the  Carlisle  tables  of  mortality 
or  life  expectancy  are  admissible  for  the  consideration  of  the  jury  in  determining 
the  probable  duration  of  the  life  of  deceased.*®  The  general  rules  as  to  the  cross- 
examination  of  a  witness  apply.*'     The  erroneous  admission  of  evidence  may  be 


32.  So  held  where  Intoxicated  person 
killed  another  In  self-defense.  Sauter  v. 
Anderson,  112  111.  App.   580. 

33.  So  held  under  Rev.  St.  1903,  c.  29. 
§  58.  Currier  v.  McKee,  99  Me.  364,  59  A. 
442. 

34.  Section  8  of  the  dramshop  act  con- 
strued.    Schulte  V.  Menke,  111  111.  App.   212. 

35.  Jessen  v.  Wilhite  [Neb.]  104  N.  "W. 
1064. 

3«.  State  V.  Scale  [Ind.  App.]  74  N.  E. 
1111. 

BfOTE.  Rigbt  of  child  bom  after  death 
of  father  to  rccoTer  for  loss  of  support! 
Personal  rights  of  an  infant  do  not  occur 
until  birth.  Up  to  that. time  the  personal  rights 
of  the  infant  are  not  distinguishable  from 
those  of  the  mother.  Allair  v.  St.  Luke's 
Hospital,  184  111.  359,  56  N.  E.  638,  75  Am. 
St.  Bep.  176,  48  L.  B..  A.  225;  Dietrich  v. 
Northampton,  138  Mass.  14,  52  Am.  Rep.  422; 
Patrick  Gorman  v.  Budlong,  23  R.  I.  169.  49  A. 
704,  91  Am.  St.  Bep.  629,  55  L.  R.  A.  118.  Under 
the  common  law,  property  rights  of  the  infant 
relate  to  the  time  of  conception.  "Lord 
'  Hardwlcke,.  in  discussing  the  same  question, 
held,  that  a  child  in  the  mother's  womb  is  a 
person  in  rerum  natura, -and  that  by  the 
rules  of  the  civil  common  law  'she  [the 
child]  was  to  all  intents  and  purposes  a 
child  as  if  born  in  her  father's  lifetime.' 
Speaking  of  the  civil  law,  which  limits  the 
operation  of  this  rule  to  cases  where  it  is 
considered  for  the  benefit  of  the  child  to 
be  considered  born,  he  says  it  is  to  be  con- 
sidered as  living  for  all  purposes."  Nelson 
V  Galveston  R.  Co.,  78  Tex.  625,  14  S.  W. 
1021,  22  Am.  St.  Bep.  81,  11  L.  R.  A.  391; 
Hr»rper  v.  Archer,  4  Smedes  &  M.  [Miss.] 
99,  43  Am.  Dec.  472,  and  cases  cited  in  the  foot- 
notes;    Commonwealth    v.    Parker,     9    M^to. 


[Mass.]   263,   43  Am.  Dec.   396;  In  re  Winne, 

1  Lans.     [N.  T.]  508;  Marsellis  v.  Thalhimer, 

2  Paige  [N.  Y.]  35,  21  Am.  Dec.  66;  1  Blk. 
Comm.  §  130.  An  infant  may  recover  for  the 
loss  of  support  caused  by  the  wrongful 
killing  of  its  father  by  another,  although 
the  infant  was  en  ventre  sa  mere  at  the 
time  the  wrongful  killing  occurred.  Nelson 
V.  Galveston  R.  Co.,  supra.  Such  child  is 
entitled  to  share  equally  with  other  children 
of  the  deceased  In  the  benefit  of  such  action. 
George  v.  Richard,  L.  R.  3  Adm.  &  Bccl.  466; 
Blake  v.  Midland  R.  Co.,  L.  R.  18  Q.  B.  93, 
21;  Quinlen  v.  Welch,  66  Hun,  684,  23  N.  Y.  S. 
963.  By  the  weight  of  authority  no  distinc- 
tion should  be  made  between  the  rights  of  a 
posthumous  child  and  one  born  during  the 
lifetime  of  the  parent.  This  is  the  doctrine 
of  the  celebrated  case  of  Theluson  v.  Wood- 
ford, 2  Ves.  Jr.  319. — From  State  v.  Scale  [Ind. 
App.]    74  N.  B.  1111. 

37,  38.  Stecher  v.  People  [111.]  75  N.  B. 
501. 

30,  40.  Wakeham  v.  Price  [Tex.  Civ. 
App.]   89  S.  W.  1093. 

41.  So  held  under  Ballinger's  Ann.  Codes 
&  St.  §  2945  as  regards  a  married  man. 
Judson  V.  Parry  [Wash.]   80  P.  194. 

42.  Action  under  Starr  &  C.  Ann.  St.  1896, 
c.  43,  par.  9.  Earp  v.  Lilly  [111.]  75  N.  E. 
552. 

43.  Quist  V.  American  Bonding  &  Trust 
Co.    [Neb.]   105  N.  W.  255. 

44.  Kelley  v.  Malhoit,  115  111.  App.  23. 

-1.';.     Botwinis  v.   Allgood,   113  111.  App.  188. 

4C.  Horst  V.  Lewis  [Neb.]  103  N.  W.  460, 
afg.  on  rehearing  98  N.  W.  1046. 

47.  Cross-examination  of  plaintiff  as  to 
her  husband's  earnings  and  business  does 
not  entitle  plaintiff  to  show  that  she  has 
children  who   contribute   to  the  earnings   of 
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cured  by  an  instruction  to  disregard.*'  There  must  be  proof  of  injury  to  person, 
property  or  means  of  support/"  hence  any  evidence  tending  to  prove  pecuniary  loss 
is  admissible.^"  The  habits  of  the  deceased  as  to  the  drinking  of  liquor  and  the 
effect  of  such  liquor  upon  him  are  proper  subjects  of  inquiry.''^  Evidence  of  the 
property  and  financial  condition  of  plaintiff's  husband  is  admissible  as  showing 
plaintiff's  means  of  support.^^  In  an  action  by  -a  wife,  testimony  that  plaintiff  has 
children  is  inadmissible/^  and  it  is  incompetent  to  show  an  aggravation  of  injuries 
to  plaintiff's  feelings  by  showing  the  presence  of  her  children  when  she  was  in- 
formed of  her  husband's  debauch."  In  an  action  by  a  wife  to  recover,  on  behalf  of 
herself  and  children,  for  loss  of  support,  defendant  cannot  show  in  mitigation  of  the 
damages  that  the  wife  has  commenced  divorce  proceedings.'*''  Whether  loss  of  sup- 
port is  permanent  or  not  is  a  question  of  fact  for  the  jury.°°  A  sale  willfully  and 
wantonly  made  authorizes  exemplary  damages,  although  the  seller  could  not  antici- 
pate the  particular  injury  suffered  by  reason  of  the  sale  complained  of.°'  A  sale 
to  an  intoxicated  person'*  or  to  an  habitual  drunkard^*  is  deemed  to  have  been  will- 
fully ajid  wantonly  made,  and  evidence  tending  to  show  that  the  seller  had  knowledge 
of  the  buyer^s  condition  is  admissible.""  Proof  of  a  right  to  exemplary  damages 
as  against  one  defendant  does  not  authorize  the  allowance  of  such  damages  against 
another.'^  The  discretion  of  the  jury  as  to  the  amount  of  damages  should  be  proper- 
ly limited  by  instructions."''     The  general  rules  as  to  instructions  apply."'     Where 


the    family.     Manzer   v.    PhUlips    [Mich.]    102 
N.   W.    292. 

48.  Error  in  the  admission  of  testimony 
as  to  the  amount  spent  by  plaintiff's  hus- 
band in  defendant's  saloon  Is  cured  by  sub- 
sequently charging-  the  jury  that  no  recov- 
ery can  be  had  for  such  money.  Manzer  v. 
Phillips   [Mich.:   102  N.  "W.  292. 

49.  Plaintiff's  testimony  showing  that  her 
husband  provided  for  her  as  well  after  the 
debauch  as  formerly  and  that  the  only  real 
difference  that  the  loss  of  the  money  spent 

,  on  the  debauch  made  was  that  plaintiff 
would  have  that  much  less  money  if  her 
husband  should  die  before  her,  held,  plain- 
tiff was  not  entitled  to  recover  for  any  in- 
Jury  to  her  person,  property  or  means  of 
support.  Manzer  v.  Phillips  [Mich.]  102  N. 
W.  292. 

50.  Evidence  tending  to  prove  that  the 
minor  sons  of  the  deceased  were  required 
to  devote  all  their  time  to  the  support  of 
themselves  and  the  family  of  which  they 
were  a  part,  held  admissible  as  tending  to 
prove  pecuniary  loss.  Horst  v.  Lewis  [Neb.] 
103  N.  W.  460,  afg.  on  rehearing  98  N.  W. 
1046.  Evidence  as  to  the  payment  of  the 
debts  of  the  deceased  from  the  proceeds 
of  the  products  raised  on  the  farm  held  not 
erroneously  admitted.     Id. 

51.  Bear  upon  question  of  actual  loss  and 
damage  sustained.  Kelley  v.  Malhoit,  115 
111.  App.  23. 

."52.  Manzer  v.  Phillips  [Mich.]  102  N.  W. 
292. 

53.  Though  the  admission  of  the  testi- 
mony is  made  indirectly.  Manzer  v.  Phillips 
[Mich.]   102  N.  W.  292. 

.'S4.  Manzer  v.  Phillips  [Mich.]  102  N.  W. 
292  ' 

55,  56.  Jessen  v.  Wilhite  [Neb.]  104  N.  W. 
1064. 

57.  Manzer  v.  Phillips  [Mich.]  102  N.  "W. 
292;  Barp  v.  Lilly  [111.]   75  N.  B.   552. 


58.  Manzer  v.  Phillips  [Mich.]  102  N.  "W. 
292. 

59.  Barp  v.  Lilly   [111.]    75  N.  B.   552. 

60.  Evidence  that  plaintiff's  husband 
was  drunk  frequently  and  drank  liquor  in 
defendants'  saloon  while  intoxicated  and 
was  often  drunk  on  the  streets  of  the  vil- 
lage, held  admissible  as  tending  to  show 
knowledge  on  the  part  of  defendants  that 
he  was  an  habitual  drunkard.  Barp  v.  Lilly 
[111.]   75  N.  B.  552. 

61.  Instruction  held  erroneous.  Corkings 
V.  Meier,   112  111.  App.  655. 

62.  Where  the  jury  were  required  to  de- 
termine the  amount  of  damages  which  plain- 
tiffs had  sustained  from  the  evidence,  and 
they  were  instructed  as  to  the  proper  ele- 
ments of  damage,  they  were  rtot  allowed 
discretion  to  impose  ■whatever  damages  they 
might  choose,  and  defendant  was  not  harm- 
ed by  an  instruction  referring  to  the  amount 
claimed  in  the  declaration.  Triggs  v.  Mc- 
Intyre,  215  111.  369,  74  N.  E.  400,  afg.  115  111. 
App.   257. 

63.  An  instruction  permitting  the  Jury  to 
award  exemplary  damages  is  improper 
where  it  does  not  furnish  the  jury  with  any 
rule  or  guide  for  so  doing..  Pisa  v.  Holy,  114 
111.  App.  6.  An  instruction  permitting  the 
Jury  to  consider  plaintiff's  poverty  and  the 
fact  that  she  notified  the  defendant  not  to 
sell  her  husband  liquor,  in  determining  the 
question  as  to  whether  such  liquor  was  sold 
or  given  and  did  cause  the  intoxication  com- 
plained of  is  erroneous.  Corkings  v.  Meier, 
112  111.  App.  655.  In  an  action  for  loss  of 
support  due  to  rendering  plaintiff's  husband 
an  habitual  drunkard,  an  instruction  that  the 
suit  against  each  of  the  defendants  is  a 
separate  suit  and  that  the  Jury  can  find 
the  defendants  all  guilty  or  all  not  guilty, 
or  find  some  of  them  guilty  and  some  not 
guilty,  as  the  evidence  may  show,  held  not 
misleading.     Earp  v.  Lilly  [111.]  75  N,  B.  552. 
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an  action  is  brought  against  a  saloon-keeper  and  his  landlord  jointly,  it  is  not  error, 
in  the  absence  of  a  request  so  to  do,  to  omit  to  submit  a  form  for  a  special  verdict  in 
ease  the  jury  should  find  one  of  the  defendants  not  guilty.*'' 

§  10.  Property  rights  in  and  contracts  relating  to  intoxicants.^^ — Where 
liquor  is  sold  with  the  intent  to  enable  the  buyer  to  .violate  the  prohibitory  liquor 
law,  of  which  the  seller  has  knowledge,  the  seller  cannot  recover  on  a  note  given 
for  the  purchase  price,  even  though  the  sale  is  made  without  the  state.''  Impurity, 
vitiation  or  adulteration  of  liquors  which  will  constitute  a  defense  in  an  action  for 
the  price  of  the  same  must  be  such  as  impair  their  quality  or  value."^  Though  a 
lessee  covenants  that  he  will  not  use  the  premises  except  for  the  saloon  business, 
the  lease  is  not  rendered  illegal  nor  absolved  by  the  adoption  of  local  option  in  the 
county."'  The  inclusion  of  the  seller's  license  in  a  sale,  for  a  single  and  indivisible 
consideration  of  a  saloon,  fixtures  and  good  will,  renders  the  whole  contract  and  the 
note  given  therefor  void.°° 

§  11.  Drunhenness  as  an  offense.'"' — The  drunkenness  must  have  occurred  in  a 
public  place  and  the  indictment  or  information  must  so  show.'^  By  some  statutes 
the  offense  is  limited  to  intoxicated  persons  on  the  public  streets.''* 

Intoxication  ;  Inventions  ;  Investments  ;  Ieeigation  ;  Islands  ;  Issue  ;  Issues  to  Juet  ; 
jEorATL;  Jeopabdy;  Jettison;  Joindee  of  Causes,  see  latest  topical  index. 

JOINT  ADVENTtrEES.73 

A  joint  adventure  exists  where  two  or  more  combine  their  energies  or  capital  in 
a  single  enterprise,^*  or  where  one  contributes  capital  to  a  business  to  be  repaid  from 
the  profits,'"  though  as  to  third  persons  such  facts  are  often  held  to  constitute  a 
partnership."  Absolute  certainty  as  to  the  nature  and  extent  of  the  business  to 
be  carried  on  is  not  fatal.''  A  fiduciary  relation  exists  between  the  parties  in- 
volving a  duty  of  full  disclosure"  and  entire  good  faith."    Accounting  between 


64.  Trig-gs  v.  Mclntyre,  215  111.  369,  74  N. 
B.  400,  afg.115  111.  App.  257. 

65.  See    4    C.    L.    280. 

66.  M.  Levy  &  Son  v.  Stegemann  [Iowa] 
104  N.  "W.  372. 

67.  AfBdavit  of  defense  falling  to  so  aver 
held  Insufficient.  Spellman  v.  Kelly,  27  Pa. 
Super.  Ct.  39.  Affidavit  of  defense  averring 
tiiat  liquors  were  impure,  tliat  defendant  was 
a  licensed  dealer,  that  he  distributed  the  liq- 
uors to  his  customers  when  it  was  discovered 
that  the  liquors  were  impure,  and  in  conse- 
quence defendant  lost  customers  and  suffer- 
ed damages,  held  sufficient.  Rheinstrom  v. 
"Wolf,   26  Pa.  Super.   Ct.  559. 

68.  Houston  Ice  &  Brewing  Co.  v.  Keenan 
[Tex.]   13  Tex.  Ct.  Bep.  251,  88  S.  "W.  197. 

69.  Sawyer  v.  Sanderson  [Mo.  App.]  88 
S.  W.  151. 

70.  See  2  C.  L,.  575. 

71.  An  information  for  drunkenness,  "In 
a  certain  public  place,  to  wit,  in  the  town  of 
H.  and  near  the  H.  public  road,  at  a  build- 
ing known  as  the  'Old  Graves  Mill,"  "  is  in- 
sufficient in  that  it  does  not  show  that  the 
drunkenness  occurred  at  a  public  place. 
Murrey  v.  State  [Tex.  Cr.  App.]  13  Tex.  Ct. 
Bep  475  87  S.'  W.  349.  An  information  for 
drunkenness,  "In  a  certain  public  place,  to 
wit  in  the  town  of  H.,  and  near  the  H.  pub- 
lic 'road,  at  a  building  known  as  the  'Old 
Graves  Mill,'  "   does  not  authorize   a  convic- 


tion   for    drunkenness    at    a   place    near    the 
H.    public    road,    nor    on    a.   public    street    in  ' 
the  town  of  H.     Id. 

72.  A  person  intoxicated  when  walking 
on  a  public  street  to  land  adjacent  thereto, 
where  he  is  arrested  before  complaint  is 
made,  is  properly  convicted  of  a  violation 
of  Comp.  Laws  1897,  |  11,736,  punishing  in-' 
toxicated  persons  when  on  the  public  streets, 
etc.  People  v.  Camp  [Mich.]  12  Det.  Leg.  N. 
665,   105  N.   "W.  155. 

73.  See,  also,  Clark  &  M.  Corp.  §  19;  Shu- 
maker,    Partn.    §    54. 

74.  Employment  of  two  brokers  to  pro- 
cure purchaser  held  to  make  them  parties  to 
Joint  adventure.  Stotts  v.  Miller  [Iowa]  105 
N.   "W.   127. 

75.  Agreement  to  advance  money  to  carry 
on  business  and  receive  share  of  profits  con- 
stitutes a  joint  adventure.  Alderton  v.  Wil- 
liams [Mich.]  102  N.  W.  753.  A  contract  by 
which  money  Is  advanced  to  carry  on  a  busi- 
ness, the  lender  to  receive  a  share  of  the 
profits,  is  a  joint  adventure.  Kirkwood  v. 
Smith,  95  N.  T.  S.  926.  Leasing  on  shares. 
Price  V.  Grice   [Idaho]    79  P.   387. 

76.  See  Partnership,  4  C.  L.  908. 

77.  Agreement  held  not  uncertain.  Aider- 
ton  V.  Williams   [Mich.]   102  N.  W.  753. 

78.  Calkins  v.  Worth,  215  111.  78,  74  N.  B. 
81;  Hinton  v.  Bing,  111  111.  App.  369. 
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parties  to  a  joint  adventure  are  governed  by  the  rules  applicable  to  partnership.*" 

Joint  Executoes  and  Trustees;  Joijsit  Liabilities  ob  Agbeements,  see  latest  topical 
index. 

JOINT   STOCK    COMPANIES. 

A  joint  stock  company  is  a  partnership  and  not  a  corporation.^^  Every  person 
interested  whether  as  shareholder  or  creditor  is  a  proper  party  to  a  bill  to  wind  up 
the  affairs  of  a  joint  stock  company.*^  Shareholders  may  be  permitted  to  surrender 
their  shares  towards  the  payment  of  debts,  liability  in  addition  beiug  reserved  if  a 
balance  be  found  due.*^  Shareholders  may  be  permitted  to  purchase  the  lands  of 
the  association  on  winding  up  sale/*  subject  to  such  conditions  as  the  court  may  fix. 

Joint  Tenancy,  see  latest  topical  index. 


JUDGES. 


§  1.  The  Office;  Appointment  or  Klectlon; 
Qunlifications  and  Tenure  (209).  The  Acts 
of  a  Defaoto  Judge   (210).     Salaries  (210). 

§  2.  Special,  Substitute  and  Assistant 
Judges    (210). 

§  3.     PoTrers,  Duties  and  liiabllities   (211). 


Powers    During-    Vacation    or    at    Chambers 
(211).     Immunities  and  Exemptions  (212). 

§  4.  Disqualification  in  Particular  Cases 
(212).  Interest  and  Kinship  (212).  Disqual- 
ification Because  of  Having  been  Counsel 
(213)  Bias  and  Prejudice  (213).  Procedure 
and   Trial  of  Fact  of  Disqualification   (213). 


This  topic  excludes  the  organization*"  and  jurisdiction*"  of  courts  and  mat- 
ters common  to  the  election,  salary  and  tenure  of  oflBcers  generally.*^  It  treats 
only  of  judges  as  such  and  as  distinguished  from  the  courts  over  which  they  preside. 

§  1.  The  office;  appointment  or  election;  qualifications  and  tenure.^^ — Wheth- 
er an  appointment  can  be  made  for  an  ensuing  term  before  a  vacancy  exists 
depends  on  the  statutes.*"  A  term  of  ofiBee  has  been  held  to  begin  on  the  day  when 
the  vacancy  making  possible  the  appointment  arose°°  and  ends  on  midnight  of  the 
day  "untiF  which  the  judge  was  appointed."^  In  the  absence  of  statute  or  con- 
stitutional limitation,  the  term  is  governed  by  the  appointment  thereto."^  Con- 
stitutional requirements  as  to  the  term  must  not  be  infringed,  but  such  require- 
ments are  ordinarily  held  not  to  apply  to  the  filling  of  vacancies,"^  and  even  if 
they  do  apply  so  as  to  forbid  appointments  for  unexpired  terms,  such  an  appoint- 
ment cannot  operate  as  an  appointment  for  the  constitutional  term."*    A  judge  has 


79.  Paddock  v.  Bray  [Tex.  Civ.  App.]  13 
Tex.   Ct.    Rep.   383,    88   S.   W.   419. 

80.  Kirkwood  v.    Smith,    95    N.    T.    S.    926. 

81.  People   V.   Rose    [111.]    76   N.   B.    42. 

82.  83,  84.  Randolph  v.  Nichol  [Ark.]  84 
S.   W.   1037. 

85.  See  Courts,  5  C.  L.  870. 

86.  See   Jurisdiction,   6   C.   L.   267. 

87.  See  Elections,  5  C.  L.  1065;  Officers 
and  Public  Employes,  4  C.  Xi.  854. 

88.  See  4  C.  L.  280. 

89.  A  judge  of  the  Court  of  Special  Ses- 
sions in  New  Tork  cannot  be  appointed  until 
there  is  a  vacancy.  People  v.  Fitzgerald,  180 
N.  T.   269,  73  N.   E.   55. 

80.  A  "term"  begins  to  run  from  the  time 
a  vacancy  exists,  not  from  the  date  of  ap- 
pointment, where  the  act  creating  the  va- 
cancy fixes  the  date  when  the  first  Incum- 
bency shall  end.  So  held  as  to  the  prelim- 
inary terms  of  justices  of  the  court  of  ap- 
peals.    Harrison  v.  Colgan  [Cal.]  82  P.  674. 

6  Curr.  Law. — 14. 


91.  The  term  of  a  judge  appointed  to  hold 
"until"  a  certain  day  expires  on  midnight  of 
that  day.  People  v.  Fitzgerald,  180  N.  T. 
269,  73  N.  B.  55. 

92.  State  V.  Dow  [Conn.]  60  A.  1063.  A 
Judge  elected  to  fill  a  vacancy  caused  by 
death  or  resignation  holds  for  the  unexpired 
term  only.  Nicks  v.  Curl  [Tex.  Civ.  App.] 
86  S.  W.  368. 

93.  The  period  between  the  creation  of  a 
new  circuit  and  the  next  general  election  is 
a  "vacancy"  which  may  be  filled  by  ad  inter- 
im appointment,  and  such  appointment  does 
not  Infringe  the  constitutional  provision 
that  circuit  judges  shall  hold  office  for  six 
years.  State  v.  Burkhead,  187  Mo.  14,  85  S. 
W.  901. 

94.  "Without  determining  whether  the 
General  Assembly  has  power  to  appoint  a 
city  Judge  to  fill  an  unexpired  term,  in  view" 
of  the  20th  Amendment  to  the  Constitution, 
providing  that  such  judges  shall  be  appoint- 
ed for   terms   of  two  years,   an  appointment 
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no  power  after  the  expiration  of  his  term,"'  and  all  acts  which  he  is  required  or 
permitted  to  do  to  the  exclusion  of  co-ordinate  Judges,  his  successor  may  do,*"  and 
■where  the  successor  has  power  to  act,  he  may  be  substituted  in  pending  mandamus 
to  compel  action.^''  If  a  judge  be  his  own  successor  his  powers  continue  without 
interruption."^ 

The  acts  of  a  defacto  judge  are  not  void  if  within  the.  jurisdiction  of  the  court 
over  which  he  presides,""  but  where  the  invalidity  of  his  appointment  arises  from 
the  unconstitutionality  of  the  statute  authorizing  it,  acts  in  the  exercise  of  powers 
conferred  only  by  such  statute  are  void.^ 

Salaries^  of  judges  are  fixed  by  statute  or  by  local  fiscal  authorities  pursuant 
to  statute'  and  their  right  to  allowance  for  expenses  depends  likewise  on  the  terms 
of  the  statute.*  Constitutional  provisions  usually  forbid  increase  or  decrease  of 
judicial  salaries  so  as  to  aifeet  judges  in  office  at  the  enactment  thereof,'  and  if  by 
reason  of  such  a  provision  the  increase  is  inapplicable  to  the  judges  of  one  court,  it 
is  inapplicable  to  other  judges  whose  salaries  are  by  law  conformed  to  theirs.*  A 
constitutional  prohibition  against  increasing  salaries  of  "public  officers"  during 
their  terms,  has  been  held  inapplicable  to  judges.'^  The  Federal  statutes  provide 
that  on  reaching  the  age  of  seventy  judges  may  retire  on  full  pay.^ 

§  2.     Special,   substitute   and   assistant   judges.^ — Statutes    usually   provide 
for  the  election  or  appointment  of  a  special  judge  on  the  absence  or  disqualification 
of  the  regular  judge,^"  for  resort  to  the  judge  of  another  district,^^  or  for  the 


expressly  to  fill  an  unexpired  term  cannot 
be  held  good  as  an  appointment  and  void  as 
to  its  limitation  of  the  term.  Either  the  ap- 
pointment was  wholly  invalid  or  it  expired 
according  to  its  terms.  State  v.  Dow 
[Conn.]   60  A.  1063. 

95.  Gordon  v.  Trainor,  92  N.  T.  S.  321. 

96.  Opening  judgment  in  term.  Gordon 
V.  Trainor,  92  N.  T.  S.  321. 

97.  Territory  of  New  Mexico  v.  Baker, 
196  U.  S.  432,  49  Law.  Ed.  B40. 

98.  Argument  in  first  term  and  reargu- 
ment  In  second.  Jewett  v.  Schmidt,  95  N.  T. 
S.  631;  afg.  45  Misc.  471,  92  N.  T.  S.  737. 

99.  Sellers  v.  Smith  [Ala.]  39  So.  356; 
State  v.  Judge  of  Eighth  Judicial  Circuit 
[Ala.]  38  So.  835;  Walker  v.  State  [Ala.]  89 
So.    242. 

1.  So  held  as  to  equity  powers  conferred 
only  by  an  invalid  statute  creating  a  new 
circuit.  Alabama  Nat.  Bank  -v.  Williams 
[Ala.]    38  So.  240. 

2.  See  4  C.  L.  2S1. 

3.  Code  Civ.  Proc.  §  1151,  relating  to  the 
fixing  of  the  compensation  of  the  judges  in 
Kings  County,  contemplates  that  such  com- 
pensation be  fixed  in  advance.  People  v.  Mo- 
Clellan,  102  App.  Div.  21,  92  N.  T.  S.  105.  A 
judge  who,  knowing  that  no  provision  had 
been  made,  served  his  entire  term  without 
claim  for  compensation  is  not  entitled  to 
compel  the  board  to  fix  his  compensation 
therefor.     Id. 

4.  The  word  "stationery"  in  a  statute  fix- 
ing the  expenses  for  which  a  judge  is  to  be 
allowed  does  not  include  postage  on  oflioial 
letters.  Crook  v.  Calhoun  County  Com'rs 
Court   [Ala.]    39  So.   383. 

■  5.  The  California  statute  increasing  the 
salary  of  justices  of  the  court  of  appeals 
(St.  1905,  c.  249)  does  not  apply  to  justices 
in  office  at  the  time  of  its  passage.  Harrison 
v.   Colgan    [Cal.]    81   P.   1010;   Id.,    82   P.    674. 


An  increase  by  a  statute  passed  before  a 
judge's  term  of  oflioe  begins  but  not  taking 
effect  till  after  is  within  the  prohibition 
against  increase  of  salary  during  a  term. 
Harrison  v.  Colgan  [Cal.]  82  P.  674.  A  stat- 
ute providing  that  no  fees  should  be  allowed 
examining  magistrates  until  after  Indict- 
ment deprives  them  of  fees  where  the  grand 
jury  refuses  to  indict,  and  accordingly  such 
statute  cannot  apply  to  a  judge  in  office  at 
the  time  of  its  passage.  Thomas  v.  Hager, 
27  Ky.  L..  R.  813,  86  S.  W.  969. 

6.  The  salaries  of  the  judges  of  the  Court 
of  Appeals  being  conformed  by  law  to  those 
of  the  Supreme  Court  judges,'  a  statute  at- 
tempting to  increase  the  salaries  of  the  lat- 
ter judges  and  void  because  of  a  constitu- 
tional provision  relating  to  them  alone  does 
not  increase  the  salaries  of  the  judges  of 
the  Court  of  Appeals.  Harrison  v.  Colgan 
[Cal.],  82    P.    674. 

7.  Under  a  constitutional  provision 
that  judges  should  receive  adequate  salaries 
to  ,  be  fixed  by  law,  an  increase  may 
be  made  applicable  to  judges  in  office,  as 
judges  are  not  "public  officers"  within  a 
constitutional  provision  forbidding  increase 
during  the  terms  of  public  officers  (Com- 
monwealth V.  Mathues,  210  Pa.  372,  59  A. 
961),  and  if  such  prohibition  applied  to 
judges  it  would  be  nullified  by  the  provision 
as  to  fixing  adequate  salaries  (Id.).  P.  L. 
175  held  to  apply  to  judges  in  office  when 
it  wa.s  enacted.     Id. 

8.  The  supreme  court  of  the  District  of 
Columbia  is  a  "Court  of  the  United  States" 
within  such  a  provision.  James'  case  38  Ct 
CI.    615. 

9.  See  4  C.  L.  282. 

10.  The  "absence"  of  a  judge  which  will 
permit  appointment  of  an  assistant  judge  is 
absence  from  the  district  and  no  less  ab- 
sence   will     permit     appointment.       Opie    v. 


8  Cur.  Law. 


JUDGES  §  3. 


311 


calling  in  of  the  judge  of  another  court.^^  Where  a  special  judge  is  appointed  on  the 
absence  or  disqualification  of  the  regular  judge,  he  has  the  same  powers  as  the 
regular  judge  would  have  had.^^  His  powers  do  not  end  with  the  term  of  court, 
but  ■  he  can  make  such  orders  in  vacation  as  are  proper  to  be  so  made  and 
necessary  to  finally  dispose  of  the  case  for  which  he  was  called,^*  and  where  his 
order  is  reversed,  it  is  his  duty  to  proceed  on-  the  mandate  without  further  designa- 
tion or  request,^^  and  such  duty  devolves  on  his  suecessor.^^  A  special  judge 
elected  by  the  bar  on  failure  of  the  county  judge  to  appear  at  term  need  not  give 
bond.^''  A  judge  of  another  circuit  acting  on  the  disqualification  of  the  local 
judge  need  not  go  into  the  circuit  where  the  case  arose."^*  Authority  of  a  judge  of 
the  superior  court  to  "preside"  on  disqualification  of  the  judge  of  the  city  court 
does  not  authorize  him  to  attest  an  affidavit  as  the  basis  of  a  criminal  charge.^' 
That  court  was  held  by  an  assistant  judge  when  no  occasion  for  his  appointment 
existed  is  ground  of  exception  to  the  judgment."" 

§  3.  Powers,  duties  and  liabilities.^^ — Judicial  acts  must  be  performed  in 
person  and  cannot  be  delegated,^^  and  must  be  performed  with  the  formalities 
ordinarily  attendant  on  judicial  acts.^' 

Powers  during  vacation  or  at  chambers.'^ — Powers  out  of  term  depend  on  the 
statutes. "°  They  ordinarily  extend  to  all  interlocutory  and  provisional  orders"® 
but  not  to  judgments  or  rulings  on  the  merits."®^  A  judge  of  another  circuit  to 
whom  a  matter  is  presented  on  disqualification  of  the  local  judge  may  hear  it  in 
chambers  if  the  nature  of  the  case  admits  of  such  hearing,  provided  court  is  not  in 
session  at  the  time  in  the  circuit  where  the  case  arose."'  Where  no  pleadings 
have  been  filed,  the  judge  has  no  power  in  chambers  to  order  service  of  process  by 


Clancy  [R.  I.]  60  A.  635.  That  the  consti- 
tution provides  for  the  election  of  a  special 
judire  on  disqualification  of  the  county  judge 
and  on  the  failure  of  the  district  judge  to 
appear  does  not  invalidate  a  statute  provid- 
ing for  election  of  a  special  judge  if  the 
county  judge  falls  to  appear.  Porter  v. 
State  [Tex.  Cr.  App.]  86  S.  W.  767.  Under  a 
provision  for  election  of  a  special  judge  If 
the  county  judge  does  not  appear  at  "the 
time  appointed"  to  hold  court,  such  an  elec- 
tion may  be  had  on  the  first  day  of  the  term 
-without  waiting  the  entire  day  for  the  ap- 
pearance of  the  regular  judge.  Id.  Such  a 
course  is  optional  as  the  election  would  be 
valid  if  held  on  the  second  day.  Scott  v. 
State,  43  Tex.  Cr.  B.  591,  68  S.  W.  178. 

11.  Glover  v.  Morris  [Ga.]  50  S.  E.  956. 
A  judge  of  one  circuit  may  on  request  hold 
court  in  any  other  circuit.  Salomon  v.  Chi- 
cago Title  &  Trust  Co.,  115  111.  App.  194. 

12.  It  is  competent  for  the  legislature  to 
provide  that  a  judge  of  one  court  may  de- 
cide certain  questions  on  the  request  of  an- 
other court,  though  the  latter  court  is  given 
by  the  Constitution  exclusive  jurisdiction  of 
such  subject.  Morgan  v.  Reel  [Pa.]  62  A. 
253. 

13.  14.  Dupoyster  v.  Clarke  [Ky.]  90  S. 
W.  1. 

16.  16.     Glover  v.  Morris  [Ga.]  50  S.  E.  956. 

17.  Porter  v.  State  [Tex.  Cr.  App.]  86  S. 
W.   767. 

18.  Glover  v.  Morris  [Ga.]   50  S.  E.  956. 

19.  Edmondson  v.  State  [Ga.]   51  S,  E.  301. 
ao.     Opie  V.   Clancy   [B.  I.]   60  A.   635. 

21.     See    4    C.    L.    283. 


22.  Settling  bill  of  exceptions.  Gray  v. 
Frontroy   [Tex.  Civ.  App.]    89  S.  "W.   1090. 

23.  An  order  made  orally  and  out  of  court 
is  not  a  valid  exercise  of  powers  in  cham- 
bers.    In  re  Kimble  [Iowa]  103  N.  "W.  1009. 

24.  See  4  C.  L.   283. 

25.  A  statute  authorizing  the  issuance  in 
vacation  of  an  order  to  show  cause  why  pro- 
hibition should  not  issue  is  valid.  Code  1899, 
c.  110,  §  1.  Campbell  v.  Doolittle  ♦[W.  Va.] 
52  S.  E.  260.  Pleadings  cannot  be  received 
or  any  other  step  taken  In  a  cause  in  vaca- 
tion except  on  statutory  authority.  Keller 
V.  Keller  [W.  Va.]  52  S.  B.  318.  Act  April 
30,  1900,  §  81,  continuing  in  force  the  pre- 
vious laws  of  Hawaii  as  to  "the  Civil  Courts 
and  their  jurisdiction  and  procedure,"  con- 
tinued an  act  giving  certain  powers  to  a 
judge  in  chambers.  Carter  v.  Gear,  197  U. 
S.   348,   49  Law.   Ed.   787. 

26.  An  order  for  temporary  alimony  may 
be  made  in  vacation  if  notice  and  opportun- 
ity to  defend  be  given.  Keller  v.  Keller  [W. 
Va.]  52  S.  E.  318.  A  restraining  order  in  aid 
of  a  pending  suit  may  issue  in  vacation. 
Reese  v.  Cannon  [Ark.]   84  S.  "W.  793. 

2«a.  A  judge  at  chambers  has  no  power  to 
pass  judgment  for  contempt  not  committed 
in  the  presence  of  the  court.  State  v.  Sear- 
borough,  70  S.  C.  288,  49  S.  E.  860.  Wher6 
his  powers  are  limited  to  orders  "which  are 
interlocutory  or  preparatory  for  t^-ial  (Mills' 
Ann.  Code.  §  408),  he  has  no  power  to  deny 
on  the  merits  a  petition  for  mandamus  (Peo- 
ple V.  Hebel.  19  Colo.  App.  523,  76  P.  550),  or 
to  render  any  other  judgment  (Id.). 

37.     Glover  v.  Morris    [Ga.]    50  S.  E.   956. 
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publication."  In  Georgia  a  statute  provides  that  at  a  hearing  had  on  prescribed 
notice  the  court  shall  have  the  same  powers  in  vacation  as  at  term.^' 

Immunities  and  exempiionsJ"' — The  judge  of  a  court  of  superior"  or  inferior^^ 
jurisdiction  is  not  civilly  liable  for  acts  in  his  judicial  capacity,  but  is  charged  with 
the  same  liability  for  negligence  as  other  officers  in  respect  to  ministerial  duties.''^ 

§  4.  Disqiudification  in  particular  cases.^* — Disqualification  disables  the 
judge  from  any  judicial  act  in  the  cause.?'  It  does  not  disqualify  him  to  try  a 
challenge  to  the  qualification  of  his  substituted^  A  case  as  to  which  one  of  the 
three  judges  of  an  intermediate  court  is  disqualified  should  not  be  assigned  to  that 
court,  since  on  disagreement  of  the  two  remaining  judges  an  affirmance  pro  forma 
settling  the  facts  against  appellant  would  result  f  but  the  sitting  of  a  biased  judge 
is  harmless  where  the  bench  consisted  of  three  members  and  the  decision  was 
unanimous.^'  As  to  whether  the  act  of  a  disqualified  judge  is  void  or  voidable 
only  the  cases  are  in  conflict.'^ 

Interest  and  hinship.^"- — The  disqualifying  interest  need  not  be  pecuniary;  any 
interest  which  would  naturally  operate  to  create  a  bias  is  sufficient.*^  A  judge 
who  would  receive  benefits  under  a  bill  for  the  complainant  and  all  others  similarly 
situated  is  disqualified/^  the  fact  that  he  has  a  right  to  come  into  the  suit  and 
receive  the  benefits  of  the  decree  being  sufficient  irrespective  of  whether  he  manifests 
an  intent  to  do  so.*'  That  justices  of  the  supreme  court  issued  a  rule  on  an  attorney 
to  show  cause  why  he  should  not  be  disbarred  for  misconduct  does  not  disqualify 
them  from  hearing  the  cause  in  which  such  misconduct  arose.**  Eelationship  to 
a  party  is  a  disqualification,*"  but  relationship  to  an  attorney  in  the  case  is  not.*° 


28.  Lochrane  v.  Equitable  Loan  &  Secur- 
ity Co.    [Ga.]    50  S.  E.   372. 

29.  After  a  judge  lias  by  the  statutory 
ten  days'  notice  of  the  date  of  hearing  ac- 
quired the  power  to  hear  a  case  in  vacation 
under  the  act  of  1895  (Civ.  Code  1895,  § 
4323),  he  may  in  vacation  continue  the  case 
from  time  to  time.  Glenn  v.  State  [Ga.]  50 
S.  B.   371. 

30.  See  4  C.  L.  284. 

31.  A  Judge  of  a  court  of  general  juris- 
diction Is  not  liable  civilly  for  any  act  done 
In  the  exercise  of  his  judicial  functions 
though  done  maliciously  or  corruptly. 
United  States  v.  Bell  [C.  C.  A.]  135  F.  336. 
A  judge  who  makes  a  mistake  in  dismissing 
a  case  and  is  compelled  to  proceed  and  try 
the  same  by  a  writ  of  mandamus  is  not  lia- 
ble to  the  plaintiff  in  damages.  Rev.  St. 
1SS7,  §  4987  does  not  apply  to  courts  or 
judges.     Hill  V.  Morgan  [Idaho]  76  P.  765. 

3a.  A  judge  of  an  inferior  court  is  not 
civilly  liable  for  acts  in  good  faith  beyond 
his  jurisdiction.  Rush  v.  Buckley  [Me.]  61 
A.  774,  collating  the  authorities  pro  and 
con. 

S3.  County  judge  held  negligent  in  ap- 
proving guardian's  bond  with  insolvent  sure- 
ty. Commonwealth  v.  Lee,  27  Ky.  L.  R. 
806,  86  S.  "W.  990.  Degree  of  care  required 
Id.,'  89   S.   W.    731. 

34.  See  4  C.  L.  285. 

35.  Allowance  of  leave  to  appeal  in  forma 
pauperis  is  a  judicial  act  which  cannot  be 
performed  by  a  judge  who  has  been  counsel 
in  the  cause.  Kalklosh  v.  Bunting  [Tex. 
Civ.  App.]   13  Tex.  Ct.  Rep.  676,  88  S.  W.  389. 

36.  State  v.  Foster,  112  La.  612,  36  So.  554. 

37.  Provident  Sav.  Life  Assur.  Soc.  v. 
King,    216   111.    416,    75' N.  E.    166. 


38.  Biggins  v.  Lambert,  213  111.  625,  73 
N.  E.  371. 

39.  After  a  constitutional  disqualification 
is  disclosed,  though  on  an  unauthorized  pro- 
ceeding, all  further  proceedings  by  the  judge 
are  void.  Disqualification  appeared  on  a 
motion  to  transfer  the  case  to  another  court 
by  reason  thereof  for  which  there  was  no 
statutory  authority.  Johnson  v.  Johnson 
[Tex.  Civ.  App.]  89  S.  "W.  1102.  Relationship 
of  the  judge  to  a  party  renders  the  judgment 
void.  Elmira  Realty  Co.  v.  Gibson,  92  N.  T. 
S.  913.  Disqualification  of  a  Judge  by  inter- 
est makes  his  order  voidable  only.  Prohibi- 
tion will  not  lie  to  prevent  enforcement.  City 
of  Grafton  v.  Holt  [W.  Ta,]  52  S.  E.  21. 
Where  a  trial  de  novo  may  be  had  on  ap- 
peal, disqualification  of  the  trial  judge  does 
not  make  the  judgment  void.  Biokford  v. 
Franconia  [N.  H.]   60  A.   98. 

40.  See  4  C.  L.  285. 

41.  Judge  who  was  a  depositor  In  a  bank 
is  disqualified  to  try  one  charged  with  an 
embezzlement  which  caused  the  failure  of 
such  bank.  Ex  parte  Cornwell  [Ala.]  39  So. 
364. 

42.  Taxpayers'  bill  to  fix  water  rates. 
City  of  Grafton  v.  Holt  [W.  Va.]  52  S.  E.  21. 
A  statute  that  no  judge  shall  be  deemed  dis- 
qualified by  reason  of  being  a  taxpayer  in 
the  community  does  not  operate  to  relieve 
him  of  disability  to  sit  in  a  suit  to  fix  rates 
for  water  supply  to  private  consumers,  he 
being  such  a  consumer.     Id. 

43.  City  of  Grafton  v.  Holt  [W.  Va.]  52 
S    E.  21. 

44.  Philbrook  v.  Newman  [Cal.]  82  P.  772. 
4.5.     Relationship   of   the    judge   to  a   party 

within  the  statutory  degree  renders  the 
judgment  void.  Elmira  Realty  Co  v  Gib- 
son,  92  N.  Y.  S.  913. 
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Disqualification  "because  of  having  heen  counsel^''  disables  the  Judge  to  sit  in 
the  case,  whether  it  be  civil  or  criminal,*'  and  in  all  subsequent  cases  between  the 
same  parties*'  and  involving  the  same  issues.^"  He  need  not  have  been  the  only  or 
principal  attorney;  it  is  suiScient  if  he  was  consulted  as  an  attorney  about  the 
case.°^ 

Bias  and  prejudice.^^ — Only  such  bias  as  clearly  manifests  the  impossibility  of 
a  fair  trial  will  disqualify."^ 

Procedure  and  trial  of  fact  of  disqualification.^''' — The  objection  must  be  prompt- 
ly"" and  specifically"'  made,  and  the  party  alleging  disqualification  has  the  burden 
of  proof."'  A  judge  to  whom  objection  is  made  for  disqualification  should  refer  the 
matter  to  another  judge  for  trial  of  the  facts,"'  and  it  is  the  duty  of  such  judge  to 
try  the  matter  as  soon  as  practicable.""  Objections  not  amounting  to  legal  disquali- 
fication are  addressed  to  the  discretion  of  the  judge.*"  In  some  states  it  is  provided 
by  statute*^  that  on  the  timely  filing"^  in  any  proceeding^'  of  an  affidavit  of  prejudice. 


40.  An  appeUate  judge  Is  not  disqualified 
by  the  fact  that  his  son  was  counsel  in  the 
court  below.  People  v.  Patrick  [N.  Y.]  75 
N.  B.    963. 

47.     See  4  C.  L.   285. 

4S.  The  New  York  statute  disqualifying  a 
judge  "to  sit  in  a  cause  in  which  he  has  been 
counsel  applies  to  civil  and  criminal  cases 
alike.     People  v.  Haas,  9  3  N.  T.  S.  790. 

49.  Under  a  statute  disqualifying  a  judge 
who  has  been  counsel  for  "either  party,"  it 
is  sufficient  if  he  has  been  counsel  for  one 
of  several  co-parties.  State  v.  Dick  [Wis.] 
103-  N.  W.  229. 

50.  One  who  was  attorney  for  a  party  in 
a  suit  is  disqualified  to  sit  in  a  subsequent 
suit  between  some  of  the  same  parties  in- 
volving the  same  property  and  issues.  State 
V.  Dick  [Wis.]  103  N.  W.  229.  Service  as  at- 
torney in  a  suit  to  partition  devised  lands 
does  not  disqualify  from  sitting  in  a  contest 
of  the  will  on  the  ground  of  incapacity.  In 
re  Glass'  Estate  [Iowa]  103  N.  W.  1013.  Hav- 
ing been  of  counsel  for  one  of  the  parties 
in  a  case  involving  different  issues  is  no 
disqualification.  City  of  Austin  v.  Cahill 
[Tex.]  13  Tex.  Ct.  Rep.  312,  89  S.  W.  552.  One 
who  was  counsel  in  a  case  is  disqualified  to 
sit  in  a  subsequent  case  between  the  parties 
in  which  the  judgment  in  the  former  suit 
is  pleaded  as  a  bar.  Johnson  v.  Johnson 
[Tex.  Civ.  App.]    89  S.  W.  1102. 

51.  Johnson  v.  Johnson  [Tex.  Civ.  App.] 
89  S  W.  1102.  Ong  who  was  attorney  for 
an  alleged  accomplice  of  defendant  and  as 
such  had  consulted  with  defendant  about 
the  case  is  within  the  statute.  People  v. 
Haas,  93  N.  T.  S.  790. 

52.  See  4   C.   L.   286. 

53.  A  declaration  by  a  judge  that  if 
counsel  in  a  pending  case  tried  it  in  the 
same  technical  manner  in  which  they  had 
tried  a  previous  case  they  could  expect  no 
concessions  from  the  court  does  not  show 
such  bias  as  will  disqualify  at  common  law. 
Hutchinson  v.  Manchester  St.  R.  Co.  [N.  H.] 
60  A  1011.  A  town  warden  is  not  disquali- 
fied to  sit  on  the  trial  of  one  accused  of  il- 
legal registration  by  the  fact  that  he  had 
previously,  as  a  member  of  the  Board  of 
Canvassers,  approved  the  registered  list 
with  defendant's  name  thereon,  no  objection 
being  made  thereto.  Williams  v.  Champlln, 
26  R.  I.   416,   59  A.   75. 


54.  See  4  C.  L.  286. 

55.  People  V.  Patrick  [N.  T.]  75  N.  E.  963; 
Perry  v.  Pernet  [Ind.]  74  N.  E.  609.  After 
several  orders  have  been  made  by  the  judge 
is  too  late.  Dupoyster  v.  Ft.  Jefferson  Imp. 
Co.'s  Receiver  [Ky.]  89  S.  W.  509.  Is  waived 
by  moving  for  a  continuance  before  the  al- 
leged disqualified  judge.  Hutchinson  v.  Man- 
chester St.  R.  Co.   [N.  H.]    60  A.  1011. 

56.  An  affidavit  in  a  contest  over  a  local 
option  election  that  the  judge  was  so  op- 
posed to  the  liquor  traflic  as  to  have  a  bias 
against  it  insuflSciently  states  the  facts 
showing  bias.  Ervin  v.  Benton,  27  Ky.  L. 
R.   909,  87  S.  W.  291. 

57.  Unverified  petition  not  supported  by 
any  evidence  and  denied  by  the  judge  prop- 
erly overruled.  McGuire  v.  Blount,  26  S. 
Ct.  1.  An  affidavit  on  information  and  be- 
lief of  relationship  between  the  judge  and 
a  party  is  insufficient  to  prove  the  disqualifi- 
cation. Reversal  denied  where  such  affida- 
vit was  tlie  only  evidence  in  the  record  and 
it  did  not  appear  on  what  ground  the  mo- 
tion was  denied.  Davis  V.  Atkinson  [Ark.] 
87   S.  W.   432. 

58.  State  v.  Reid   [La.]    38  So.  70. 

59.  Answer  in  mandamus  to  judge  held 
to  show  adequate  reason  for  delay.  State  v. 
Reid    [La.]    38   So.   963. 

■     60.     People  V.  Patrick  [N.  T.]   75  N.  B.  963. 

61.  The  Minnesota  statute  providing  that 
a  judge  shall  be  disqualified  ipso  facto  on 
the  filing  of  an  affidavit  of  prejudice,  does 
not  apply  in  districts  having  less  than  three 
judges.  Proviso  to  .that  effect  held  to  apply 
to  entire  statute  and  not  merely  to  the  next 
preceding  clause.  State  v.  Webber  [Minn.] 
105  N.  W.   68. 

62.  Affidavit  of  prejudice  being  required 
to  be  filed  before  the  day  fixed  for  hearing, 
no  such  affidavit  is  effective  to  interrupt  any 
hearing  final  or  interlocutory  if  filed  on  the 
day  fixed  for  such  hearing.  State  v.  Don- 
Ian   [Mont.]    80  P.  244. 

63.  Section  180,  Code  Civ.  Proc.  relating 
to  disqualification,  applies  to  probate  pro- 
ceedings, though  it  is  in  part  1  of  the  Code 
and  §  2920  In  part  3  provides  that  except  as 
provided  in  part  3  the  provisions  of  part  2 
shall  be  the  rules  of  procedure  in  probate. 
State  V.  Donlan  [Mont.]  80  P.  244.  Rev.  St. 
§  550,  providing  for  the  disqualification  of  a 
judge  for  bias  or  prejudice,  applies  to  a  con- 
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another  judge  must  be  called  in.     An  affidavit  in  tlie  language  of  the  statute  ia 
held  sufficient  notwithstanding  a  rule  of  court.^* 

JuDGME'>''T  Notes,  see  latest  topical  index. 
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§  1.  Definition,  Xatnre  and  Classification 
of  Judgments  (214).  Judgments  on  Offer, 
Consent,  StipuJation,  or  Confession  (215). 
Default  and  Office  Judgments  (215).  Final 
and  Interlocutory  Judgments  (215).  Judg- 
ments on  the  Merits   (216). 

§  2.     Requisites  (216). 

A.  In  General   (216). 

B.  Conformity      to      Process,      Pleading, 

Proof  and  Verdict  or  Findings  (219). 
Judgment  Non  Obstante   (222). 

§  3.     Arrest  of  Judgment   (223). 

§  4.  Rendition,  Bntry  and  Doeketlns  (223). 
Form  (225).  Nunc  Pro  Tunc  Entries  (227). 
Contents  of  Judgment  Roll  (228).  Filing 
Transcript  in  Other  Courts    (228). 

§  5.  Occasion  and  Propriety  of  Amending, 
Opening,  Vacating  or  Restraining  Enforce- 
ment   (229). 

A.  Before  Finality   (229). 

B.  Right   to   Relief  After  the   Judgment 

has  Become  Final  as  by  the  Expira- 
tion of  the  Term  of  Rendition  or  of 
the  Statutory  Extension  Thereof 
(230). 

C.  Fraud,     Accident.     Mistake,     Surprise 

and  Other  Particular  Grounds  (238). 

D.  Procedure  to  Ameijd,  Open,  Vacate  or 

Enjoin.     Time  for  Application  (239). 


Parties  (239).  Modes  and  Manner 
of  Procedure  (240).  Pleadings  and 
Practice  (241).  Burden  of  Proof  and 
Evidence  (242).  Questions  of  Daw 
and  Fact  (243).  Judgment  or  Order 
of  Vacation  and  Extent  and  Effect 
Thereof  (243).  Appeal  or  Review 
(244). 
5  6.  Construction,  Operation  and  KSect  of 
Judgment  (245). 

§  7.  Collateral  Attack  (247).  "What  Is 
Collateral    (247).     Grounds    (247). 

§  8.  Lien.  When  and  to  What  it  Attaches 
(250).  Duration  of  Lien  (251).  Rank  and 
Priority  of  Lien  (252).  The  Mode  of  Assert- 
ing the  Lien  (252).  Release  (252).  "Judi- 
cial Mortgages"   (253). 

§  9.     Suspension,    Dormancy    and    ReTlval 

(253). 

§  10. 

§  11. 

(256). 

§  12.     Set-Off.     Occasion    For    or    Right    of 
Set-Oft  (257).     Effect  of  Set-OfE  (258).     Pro- 
cedure  to   Claim    (258). 
§  13.     Interest  (258). 

§  14.     Enforcement    of    Judgment     (2Si9)* 
§  15.     Audita  Querela   (259). 
§  16.     Actions  on  Judgment;  Merger  (259). 


Assignment  of  Judgment  (255). 
Payment,  Discharge  and  Satisfaction 


This  topic  excludes  all  matters  relating  to  foreign*"  or  criminal^'  judgments, 
the  conclusiveness  of  judgments"^  and  the  specific  modes  of  enforcing  the  judg- 
ment.** 

§  1.  Definition^  nature  and  classification  of  judgments.^^ — A  judgment  is  a 
conclusion  of  law  upon  facts  found  or  admitted  by  the  parties  or  upon  their  default 
in  the  course  of  the  suit.^°     The  codes  of  several  states  define  a  judgment  to  be 


tempt  proceeding  founded  on  an  alleged 
contempt  requiring  written  charge  and  trial. 
Hunt  V.  State,  5  Ohio  C.  C.  (N.  S.)  621.  Such 
an  affidavit  may  be  filed  to  disqualify  a 
judge  from  hearing  a  motion  for  a  new 
trial.  State  v.  District  Court  of  Lewis  & 
Clarke  County  [Mont.]  82  P.  789.  The  right 
to  file  an  affidavit  of  bias  or  prejudice  under 
Rev.  St.  §  550  is  not  limited  to  cases  where 
all  the  judges  of  the  subdivision  are  dis- 
qualified; one  particular  judge  may  be  dis- 
qualified and  another  judge  of  the  subdivi- 
sion brought  In.  Hunt  v.  State,  5  Ohio  C.  C. 
(N.    S.)    621. 

64.  An  affidavit  setting  forth  the  statu- 
tory grounds  of  disqualification  in  the  lan- 
guage of  the  statute  is  sufficient.  Hence  a 
rule  of  court  requiring  that  an  affidavit  filed 
under  Rev.  St.  §  550  shall  specifically  set 
forth  the  facts  constituting  the  bias  or  prej- 
udice is  invalid.  Hunt  v.  State,  5  Ohio  C. 
C.  (N.  S.)  621.  The  fact  that  without 
such  statement  It  is  almost  impossible  to  se- 
cure, a  conviction  for  perjury  is  insufficient 
to  warrant  the  sustainiT^g  of  such  rule.     Id. 


Bias  and  prejudice  are  states  of  mind  and  are 
not  susceptible  of  a  statement  specifically 
showing  the  facts  which  constitute  them. 
Rule  of  court  requiring  such  statement  held 
nugatory.     Id. 

65.  See    Foreign   Judgments,   5    C.   L.    1483. 

66.  See   Indictment  and  Prosecution,   4  C. 
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See  Former  Adjudication,  5  C,  L.  1502. 

See  Creditors'  Suit,  5  C.  L.  880-  Exe- 
cutions, 5  C.  L.  1384;  Sequestration,  4  C.  L. 
1420;  Supplementary  Proceedings  4  C  L. 
1591;  etc. 

69.  See  4  C.  L.   287. 

This  section  is  definitive  In  its  nature,  the 
manner  of  taking  and  the  requisites  of  the 
various  kinds  of  Judgments  enumerated  be- 
ing treated  later  on  in  this  article  or  in 
separate  articles.  See  topics  Confession  of 
Judgment,  5  C.  L.  60S;  Defaults,  5  C.  L  982 
etc.  ' 

70.  Cyc.  Law  Diet,  "Judgment,"  p.  507. 
v"wh»?  °  r?,°"T  ?'  '^  °°*  ^  Jiagment.  Smith 
by  judges  for  elections  under  the  Bmnnock 
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the  final  determinatioTi  of  the  rights  of  the  parties  in  an  action  or  proceeding," 
and  distinctions  are  sometimes  made  between  judgments,  orders  and  decrees^''  A 
judgment  is  not  a  contract  within  the  meaning  of  constitutional  provisions  pro- 
hibiting the  impairing  of  the  obligation  of  a  contract.'^ 

Judgments  on  offer,  consent,  stipulation,  or  confession.''* — A  consent  judgment 
is  a  contract  of  the  parties  made  a  matter  of  record  by  the  court  at  their  request" 
A  judgment  under  a  stipulation  is  a  judgment  by  consent.'^ 

Default  and  office  judgments.'''' 

Final  and  interlocutory  judgments.''^ — The  word  "final"  is  used  of  a  judgment 
in  several  senses,  and  when  used  in  any  qualified  sense,  that  fact  must  be  kept 
clearly  in  mindJ'  To  be  final  the  judgment  must  terminate  and  completely  dispose 
of  the  action  f  consequently  it  is  essential  to  a  final  judgment  in  an  action  at  law 
that  it  have  either  a  "nil  capiat"  or  an  "eat  inde  sine  die"  or  equivalent  words.'^ 
A  provision  for  costs  is  not  an  essential  element  of  a  final  judgment.*^  A  decree  in 
other  respects  final  is  not  rendered  interlocutory  by  the  incorporation  of  matters 
in  aid  of  the  execution  thereof.*"  The  New  York  code  defines  a  final  judgment  as 
the  final  determination  of  the  rights  of  tiie  parties  to  the  action.'^     Mere  judgments 


Law  are  merely  ministerial  and  not  Judg- 
ments of  the  court,  and  hence  may  be  re- 
viewed by  an  associate  judge,  notwithstand- 
ing a  rule  against  the  review^  of  the  Judg- 
ments of  associate  Judges.  Pulton  v.  Co- 
lumbus, 3  Ohio  N.  P.    (N.  S.)   358. 

71.  Code  Civ.  Proc.  §  577.  An  order  deny- 
ing an  alleged  widow's  petition  for  a  home- 
stead allowance,  based  on  her  claim  of  wid- 
owhood, on  which  issue  is  Joined,  Is  a  Judg- 
ment. In  re  Harrington's  Estate  [Cal.]  81 
P.  546. 

72.  See  Motions  and  Orders,  4  C.  Li.  704; 
Equity  (decrees),  5  C.  L.  1144.  In  New  York 
a  special  proceeding  does  not  terminate  in  a 
Judgment.  Terminates  in  a  final  order.  Code 
Civ.  Proc.  §  3343,  subd.  20  and  §  1301  con- 
strued.    Fenlon   v.   Palllard,    46   Misc.   151,   93 

■  T.  S.  1101. 
7&.  Laws  1897,  p.  52,  c.  39,  providing  that 
after  the  expiration  of  six  years  from  the 
rendition  of  any  Judgment  it  shall  cease  to 
be  a  lien  or  charge  against  the  estate  or 
person  of  the  Judgment  debtor,  and  no  suit 
or  other  proceeding  shall  be  maintained  by 
which  the  lien  of  the  Judgment  shall  be  ex- 
tended, is  not,  as  to  a  Judgment  in  an  action 
of  tort  rendered  before  its  passage,  an  un- 
constitutional violation  of  the  obligation  of 
contracts.  Gaffney  v.  Jones  [Wash.]  81  P. 
1058. 

74.  See  4  C.  L.  288.  See,  also.  Confession 
of  Judgment,   5  C.  L.   608. 

See  Fletcher  Eq.   Pi.  &  Pr.   §§  704,  705. 

75.  Bunn  v.  Braswell   [N.  C]   51  S.  B.  927. 

76.  Pacific  Paving  Co.  v.  Vlzelich  [Cal. 
App.]   82  P.   82. 

77.  See  4  C.  L.  289.  Also  see  the  topic 
Defaults,  5  C.  L.  982,  where  the  mode  and 
manner  of  taking  a  default  and  an  offlce 
Judgment  is  fully  treated;  as  to  the  opening 
of  default  Judgments,  see  post,  §  5. 

See  Fletcher  Eq.  PI.  &  Pr.  §  706. 

78.  See  4  C.  L.  289. 

79.  What  Judgments  are  final  for  the  pur- 
poses of  appeal  or  res  Judicata  is  treated 
respectively  in  Appeal  and  Review,  5  C.  L. 
121  and  Former  Adjudication,  5  C.  L.  1502. 

A  Judgment  or  decree  may  be  final  as   to 


some   things   and  not  so   as   to   others.     Se« 
topics  Just  cited. 

See  Fletcher  Eq.  PI.  &  Pr.  §  700. 

80.  People  v.  Severson,  113  111.  App.  49b. 
The  suit  ha.ving  been  closed  by  final  Judg- 
ment, no  further  proceedings  can  be  had  In 
It  except  such  as  may  be  required  for  the 
execution  of  the  Judgment.  Sequestration  of 
property  denied.  Martel  v.  Jennings-Hey- 
wood  Oil  Syndicate  [La.]  39  So.  441.  In  an 
action  for  an  accounting  between  partners, 
a  Judgment  overruling  exceptions  and  mak- 
ing the  auditor's  finding  the  Judgment  of  the 
court,  being  unexcepted  to,  held  final.  Ho- 
gan  V.  Walsh  [Ga.]  50  S.  E.  84.  A  decree  in 
partition  entered  after  everything  had  been 
done  In  the  cause  except  the  settlement  of 
costs,  held  a  final  decree.  Virginia  Iron, 
Coal  &  Coke  Co.  v.  Roberts,  103  Va.  661,  49 
S.  E.  984.,  A  decree  declaring  lands  not  sub- 
ject to  partition  and  ordering  a  sale  and  di- 
vision of  the  proceeds  held  final.  Crane  v. 
Stafford,  217  III.  21,  75  N.  E.  424.  The  order 
of  discharge  of  an  assignee  for  the  benefit 
of  creditors  which  the  court  is  authorized  to 
make  after  a  hearing  and  notice  is  a  final 
Judgment.  Comp.  Laws  1887,  §  4675,  consid- 
ered. Freeman  v.  Wood  [N.  D.]  103  N.  W. 
392.  A  Judgment  determining  the  amount 
due  to  each  of  the  creditors  of  an  insolvent 
corporation,  adjudging  that  they  are  entitled 
to  recover  the  same  from  the  stockholders 
and  fixing  the  sum  due  the  creditors,  held  a 
final  Judgment.  Childs  v.  Blethen  [Wash.] 
82  P.  405. 

81.  People  V.  Severson,  113  111.  App.  496. 

82.  Childs  V.  Blethen   [Wash.]  82  P.  405. 

83.  A  decree  confirming  a  foreclosure 
sale  of  land  held  final,  notwithstanding  a 
subsequent  order  made  at  the  same  term 
permitting  additional  pleadings,  wherein  the 
defendants  sought  to  subject  the  plaintiff 
for  the  rents  and  profits  of  the  land  alleged 
to  have  been  received  by  him  between  the 
sale  and  a  prior  sale  "which  had  been  set 
aside,  to  be  filed.  Clement  v.  Ireland,  138  N. 
C.  136,  50  S.  B.  570. 

84.  Code  Civ.  Proc.  §  1200.  A  Judgment  in 
an  action  for  the  reformation  of  a  contract 
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for  costs/^  decrees  readered  on  cross  bills,^'  orders  sustaining  demurrers,'^  or 
decrees  which  merely  give  to  the  parties  an  opportunity  to  carry  out  offers  made 
by  them  in  open  court/^  are  not  final  judgments.  An  order  that  an  action  be  dis- 
missed is  an  order  for  final  judgment.*''  The  filing  of  a  petition  of  intervention  does 
not  prevent  the  entry  of  a  final  decree  where  the  petition  in  intervention  may  be 
abandoned.^" 

A  judgment  on  the  merits  can  only  be  given  where  at  the  close  of  the  whole 
ease  the  court  is  of  the  opinion  that  plaintiff  is  not  entitled  to  recover  as  a  matter 
of  law  or  where  the  court  sustains  a  demurrer."^  Defendant  resting  at  the  close 
of  plaintiff's  case  and  moving  for  a  dismissal  of  the  complaint  and  plaintiff  moving 
for  judgment,  a  judgment  for  defendants  involves  the  merits.^^ 

Judgments  in  personam  and  in  rem.^^ — ^A  judgment  in  personam  is  one  against 
the  person."*  . 

§  2.  Requisites.  A.  In  general.^^ — In  order  to  have  a  valid  judgment  the  court 
must  have  jurisdiction  of  the  cause  of  action/''  the  subject-matter  and,  except  in 
actions  in  rem,"^  the  parties'*  at  the  time  the  judgment  was  rendered.""     Having 


for  the  amount  due  thereunder,  for  an  ac- 
counting- and  for  the  delivery  of  stocks  and 
bonds  of  a  corporation  which  reforms  the 
contract,  directs  a  judgment  for  plaintiff  for 
a  specified  sum,  orders  the  transfer  of  stocks 
and  bonds,  requires  plaintiff  to  account,  and 
appoints  a  referee  to  take  the  account,  and 
which  recites  that  it  is  an  interlocutory- 
Judgment  and  reserves  all  questions  as  to 
interest  and  extra  allowance  until  final 
judgment,  is  an  interlocutory  judgment. 
Potter  V.  Rossiter,  95  N.  Y.  S.  1036. 

85.  People  v.    Severson,   113   111.   App.    496. 

86.  A  decree  pro  confesso  rendered  on  a 
cross  bill  is  within  Federal  Equity  Rule  1. 
Blythe  Co.  v.  Bankers'  Inv.  Co.  [Cal.]  81 
P.  281. 

87.  Order  sustaining  a  demurrer  and 
granting  leave  to  file  an  amended  complaint. 
Cooke  V.    McQuaters    [S.   D.]    103   N.   W.    385. 

88.  Gunning  v.   Sorg,   113  111.  App.   332. 

89.  Davis  v.  National  Life  Ins.  Co.  [Mass.] 
73  N.  E.  658. 

90.  East  Tennessee  Land  Co.  v.  Leeson, 
185  Mass.  4,  69  N.  E.  351.  Such  intervention 
being  by  a  receiver  to  secure  himself  for 
costs  of  suits  Instituted  by  him  but  in  which 
the  insolvent  was  substituted  as  nominal 
plaintiff  is  abandoned  by  the  receivers'  tak- 
ing a  final  decree.     Id. 

91.  Municipal  Court  Act  (Laws  1902,  p. 
1561,  c.  580)  §  249.  Consequently  where  a 
judgment  is  rendered  in  ravor  of  defendants 
at  the  close  of  plaintiff's  case  it  can  only 
be  a  judgment  of  nonsuit.  Levy  v.  Timble, 
94  N.  T.  S.  3.  Judgment  "dismissing  the 
complaint  on  the  ground  that  this  action  is 
prematurely  brought,  the  work  not  being 
completed  according  to  the  contract,  and 
judgment  for  the  defendant  on  the  counter- 
claim for  the  sum  of  $25  without  costs," 
held  to  show  a  decision  on  the  merits  and 
defendant  was  entitled  to  have  it  amended 
to  show  such  fact.  Ruegamer  v.  Cieslinskie, 
93   N.   T.   S.   599. 

93.  Is  not  merely  a  judgment  of  nonsuit. 
Zimmerman  Co.  v.  New  Tork  City  R.  Co.,  95 
N.  T.  S.  598. 

93.  See  4  C.  L.  289. 

94.  A  judgment  ordering,  adjudging  and 
decreeing  that  B.  have  and  recover   of   and 


from  S.  Bros,  the  sum  of  $2,335,  "for  which 
let  execution  issue,"  etc.,  constitutes  a  per- 
sonal judgment  against  S.  Bros.  Sanger 
Bros.  V.  Corsicana  Nat.  Bank  [Tex.  Civ.  App.] 
87    S.    "W.    737. 

9.5.     See   4   C.   L.    290. 

96.  Judgment  held  void  where  petition 
failed  to  show  an  amount  involved  sufficient 
to  bring  the  cause  within  the  jurisdiction  of 
the  district  court.  Moore  v.  Snell  [Tex.  Civ. 
App.]  88  S.  W.  270.  Court  cannot  enter 
Judgment  awarding  any  relief  in  an  ancil- 
lary action  after  the  main  action  has  been 
dismissed  and  the  order  of  dismissal  allowed 
to  become  final.  State  Bank  v.  Theweatt, 
111  111.  App.  699.  Where  the  only  ground  of 
jurisdiction  alleged  in  a  suit  to  set  off  cross 
judgments  is  defendant's  insolvency  and 
proof  of  Insolvency  fails,  a  court  of  equity 
cannot  render  a  decree  that  will  terminate 
the  controversy  between  the  parties  or  pre- 
vent an  appeal.  Whelen  v.  McMahan  [Or  1 
82  P.   19. 

97.  Acts  1895,  p.  89,  c.  71,  In  regard  to 
suits  to  enforce  levee  taxes,  makes  the  pro- 
ceeding in  the  nature  of  a  suit  in  rem,  and 
the  fact  that  the  owner  of  the  property  was 
not  a  party  defendant  does  not  affect  the 
validity  of  the  decree.  Ballard  v.  Hunter 
[Ark.]  85  S.  W.  252.  It  is  competent  for  the 
legislature  to  provide  that  a  lien  for  taxes 
may  be  foreclosed  in  the  courts  against  the 
person  to  whom  the  land  was  assessed 
whether  that  person  is  or  is  not  the  owner 
of  the  property;  and  a  judgment  of  foreclos- 
ure against  property  of  a  resident  owner  is 
not  void  although  service  was  had  by  publi- 
cation and  the  owner's  wife  was  not  made 
a  party  defendant.  Allen  v.  Peterson  ^8 
Wash.   599,    80  P.   849.  .feterson.     38 

08.  Bickford  v.  Pranconia  [N  HI  60  A 
98;  Gaar  Scott  &  Co.  v.  Taylor  [Iowa]  105 
N.  W.  125;  Roberts  v.  Hickory  Camp  Coal 
&  Coke  Co.  [W.  Va.]  52  S.  E.  182!^Tink  v 
Wallach,  95  N.  T.  S.  872;  Hickey  v.  Conley 
24  Pa.  Super.  Ct.  388;  Chester  City  v  Ealti 
more  &  O.  R.  Co.,  27  Pa.  Super.  Ct.  206  Ap- 
pellate judgment.  Omaha  Nat.  Bank  v'  Rob- 
inson [Neb  ]  102  N.  W.  613.  Want  oJ^ juris- 
diction of  the  lower  court  appearing  on  the 
face  of  the  record,   an  appellate  jcourt  must 
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such  jurisdiction  the  judgment  may  be  erroneous  but  not  void.^  It  follows  that 
there  must  have  been  a  legal  service  of  valid  process/  though  this  fact  need  not  ap- 
pear of  record  in  order  that  the  court  shall  have  jurisdiction,  in  the  sense  of  pos- 
sessing the  power,  to  enter  judgment.'  Personal  service  is  essential  to  a  judgment' 
in  personam,*  and  in  some  states  to  a  default  judgment."  In  Mississippi  any  error 
or  mistake  as  to  whether  the  cause  is  of  equity  or  common-law  jurisdiction  is 
immaterial.^  The  declaration  must  name  at  least  one  defendant,^  but  a  prayer  is 
unnecessary  if  the  appropriate  relief  stifficiently  appears  from  the  allegations  of 
the  complaint.^  In  Washington  the  complaint  need  not  be  filed.^  Unless  represent- 
ed by  or  in  privity  with  parties  before  the  court,^"  the  judgment  is  void  as  to  persons 
not  before  the  court  ;^^  hence  all  necessary  parties  should  be  brought  into  the  court^^ 
rendering  the  judgment.^'     A  defect  in  this  regard  cannot  be  waived,^*  and  the 


reverse;  it  cannot  correct  error.  Mandamus 
proceedings.  Powell  v.  People,  214  111.  475, 
73  N.  E.  795. 

99.  A  decree  granting-  letters  of  adminis- 
tration cannot  be  upheld  by  showing  that 
property  of  the  decedent  was  brought  into 
the  state  after  his  death.  McCarthy  v.  Su- 
preme Court  of  I.  O.  of  F.,  94  N.  T.  S.  876. 

1.  Grannis  v.  Superior  Court,  146  Cal.  245, 
79  P.  S91.  The  court  having  Jurisdiction  of 
the  parties  and  the  subject-matter,  a  default 
judgment  taken  without  notice  in  an  action 
for  equitable  relief  after  the  defendants  had 
appeared  is  irregular  but  not  void.  Mar- 
tinson V.  Margolf  [N.  D.]  103  N.  W.  937. 
Mere  irregularities  do  not  render  the  judg- 
ment void;  it  is  valid  until  vacated  or  re- 
versed. Hiokey  v.  Conley,  24  Pa.  Super.  Ct. 
3S8;  Smith  v.  Finger  [Okl.]   79  P.  759. 

2.  So  held  where  on  scire  facias  to  revive 
a  default  judgment  it  appeared  from  the  re- 
turn that  the  service  of  process  was  insuffi- 
cient. King  v.  Davis,  137  F.  19S.  Service 
of  summons  by  publication,  directing  de- 
fendants to  appear  within  60  days  after  the 
date  of  the  first  publication,  which  gives  but 
19  days  between  the  date  of  the  last  publi- 
cation and  the  day  of  judgment,  does  not 
give  the  court  jurisdiction  to  enter  a  de- 
fault Judgment  foreclosing  a  tax  lien.  Bai- 
ley V.  Hood,  38  Wash.  700,  80  P.  559.  A  resi- 
dent defendant  temporarily  absent  from  the 
state  cannot  be  properly  served,  under  Rev. 
Laws,  c.  167,  §  31,  at  his  last  and  usual  place 
of  abode,  and  subjected  to  a  judgment  by  de- 
fault, without  further  notice.  Porter  v. 
Prince  [Mass.]  74  N.  B.  256.  A  justice's 
judgment  is  absolutely  void  where  defend- 
ant was  not  served  with  process  more  than 
five  days  before  the  rendition  of  Judgment. 
Comenitz  v.  Bank  of  Commerce  [Miss.]  38 
So.  35.  Under  a  statute  authorizing  service 
by  leaving  a  copy  at  the  usual  residence  of 
defendant,  a  judgment  based  on  a  return 
show;ing  service  by  leaving  at  the  "last" 
usual  place  of  residence  of  the  defendant  is 
void.  Kuby  v.  Pierce  [Neb.]  104  N.  W.  1142. 
It  not  being  essential  to  the  validity  of  a 
service  by  publication  that  there  be  a  sher- 
iff's return  to  the  effect  that  defendant  can- 
not be  found  in  the  county  in  which  action 
is  brought,  a  Judgment  is  not  void  because 
the  return  in  the  action  bears  a  date  prior 
to   the   commencement   of  the  action.     Allen 

■V.   Peterson,    38    Wash.    599,    80   P.    849.      See 
topic  Process,  4  C.  L.  1070. 

3.  It   may   supply   proof    of   service    after 


Judgment.     Schmidt  y.  Hoffmann   [Wis.]   105 
N.  W.  44. 

4.  Stone  V.  Cassidy  [Ark.]  87  S.  W.  621. 
Attachment  proceeding.  French  v.  White 
[Vt.]  62  A.  35.  See  Jurisdiction,  4  C.  L.  324, 
also  see  4  C.  li  290,  n.  46. 

5.  Default  judgment  must  be  based  on 
personal  service  of  process.  Code  Civ.  Proc. 
§  426,  subd.  4.  O'Connell  v.  Gallagher,  93  N. 
T.  S.  643.  The  discovery  of  a  summons  and 
its  delivery  to  defendant  by  her  employe  is 
not  such  personal  service.  Id.  See  topic 
Defaults,  5  C.  L.  982;  also  Process,  4  C.  L. 
1070. 

6.  Personal  judgment  against  the  mem- 
bers of  a  firm  for  a  firm  debt  rendered  in  a 
suit  to  set  aside  alleged  fraudulent  convey- 
ance by  them  affirmed.  Holmes  Bros.  v. 
Ferguson-McKinney  Dry  Goods'  Co.  [Miss.] 
39    So.   70. 

7.  Failing  to  so  do  action  should  be  dis- 
missed. Poling  &  Co.  V.  Moore  [W.  Va.]  52 
S.   B.   99. 

8.  Staton  v.  Webb,  137  N.  C.  35,  49  S.  B. 
55.  A  complaint  filed  by  a  Judgment  creditor 
of  a  mortgagor  stating  that  defendant  mort- 
gagee had  sold  the  mortgaged  premises  for 
more  than  enough  to  pay  his  debt,  and  re- 
fused to  pay  the  surplus  to  plaintiff  in  satis- 
faction of  his  docketed  Judgments,  and  in 
which  the  evident  relief,  though  not  stated, 
was  to  require  defendant  to  pay  over  the 
surplus  to  plaintiff,  held  sufficient.  Id. 
Court  states  that  it  is  safer  and  better  prac- 
tice  to    add    a  formal    prayer    for    relief.      Id. 

9.  Snohomish  Land  Co.  v.  Blood  [Wash.] 
82  P.  933. 

10.  Under  Gen.  St.  N.  J.  p.  2336,  §  2,  where, 
in  an  action  on  a  bond,  one  of  two  defend- 
ant Joint  debtors  is  properly  before  the 
court,  plaintiff  is  entitled  to  a  Judgment 
against  both  Joint  debtors.  Sayre  &  Fisher 
Co.  V.  Griefen  [N.  J.  Law]  60  A.  513.  See 
Former  Adjudication,  5  C.  L.  1502;  Parties,  4 
C.  L.   888. 

11.  A  decree  held  void  as  to  assigns  not 
before  the  court.  Collins  v.  Denny  Clay  Co. 
[Wash.]  82  P.  1012.  See  Former  Adjudica- 
tion,  5  C.  L.  1502. 

IS.  Rev.  St.  1898,  §  2610  considered.  Mc- 
Dougald  v.  New  Richmond  Roller  Mills  Co. 
[Wis.]   103  N.  W.   244. 

13.  A  party  cannot  be  brought  into  the 
case  in  the  court  in  which  a  transcript  is 
filed.     Doerr  v.  Graybill,  24  Pa.  Super.  Ct.  321. 

14.  Rev.  St.  1898,  §§  2610,  2654,  considered. 
McDougald  v.  New  Richmond  Roller  Mills 
Co.   [Wis.]   103  N.  W.  244. 
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judgment  should  be  withheld  until  the  situation  is  such  that  the  persons  not  be- 
fore the  court  will  not  be  liable  to  be  prejudiced.^^  The  presence  of  superfluous 
defendants  does  not  prevent  a  plaintiff  from  obtaining  such  relief  as  he  is  entitled 
to  against  the  proper  defendant^*  A  judgment  entered  against  a  minor  upon 
proper  service  is  merely  avoidable  and,  unless  attacked  within  the  proper  period  after 
the  disabilitjr  of  infancy  has  ceased  to  exist,  continues  to  be  valid  as  though 
rendered  against  persons  under  no  disability  whatever.^^  Upon  attaining  majority 
and  within  the  time  limited  either  by  the  rules  of  common  law  or  by  statute,  such 
minors  may  attack  any  judgment  for  fraud  or  error  shown.^®  There  is  a  conflict 
as  to  whether  a  disqualification  of  the  judge  renders  the  judgment  void.^®  That 
the  attorney  for  one  of  the  parties  withdrew  from  the  case  when  it  was  regularly 
called  for  trial  does  not  affect  the  validity  of  the  judgment  rendered.^"  Except  in 
the  case  of  a  consent  judgment^^  the  judgment  should  be  supported  by  a  verdict 
or  findings  of  fact,^^  though  failure  to  observe  this  rule  does  not  render  the  judg- 
ment void  but  merely  reversible  on  appeal  or  error.^^  Conclusions  of  law  other 
than  the  judgment  are  unnecessary,^*  though  in  New  York,  upon  the  trial  of  an 
issue  of  law,  a  decision  must  be  filed.^'  In  California  a  final  divorce  decree  must 
be  supported  by  an  interlocutory  judgment.^"  An  order  disposing  of  money  or 
property  in  the  custody  of  the  court,  pursuant  to  former  decrees,  need  not  be  sup- 
ported by  pleadings,  evidence  or  findings,  the  court  having  knowledge  of  the  facts.^ 
Where,  in  proceedings  out  of  the  course  of  the  common  law,  matters  necessary  to 
sustain  the  judgment  do  not  appear  of  record-*  or  the  judgment  directed  by  statute 
is  not  entered,^  the  judgment  is  void.     It  is  not  necessary  that  the  judgment  be 


15.  All  such  persons  are  necessary  parties 
to  a  full  determination  of  the  litigation  and 
should  be  brought  in  by  amendment.  Mc- 
Dougald  V.  New  Richmond  Roller  Mills  Co. 
[Wis.]   103  N.  "W.  244. 

16.  Acme  Bedford  Stone  Co.  v.  McPhet- 
ridge  [Ind.  App.]   73  N.  E.  838. 

17.  18.  Wilson  v.  Wilson  [Wash.]  82  P. 
154. 

19.  That  it  does.  Judge  of  counsel.  John- 
son V.  Johnson  [Tex.  Civ.  App.]  89  S.  W. 
1102.  Where  a  judge  is  related  within  the 
sixth  degree  to  one  of  the  parties  in  a  cause 
tried  before  him,  the  relationship  renders 
the  judgment  absolutely  void.  Blmira  Real- 
ty Co.  V.  Gibson,  92  N.  T.  S.  913. 

Is  merely  voidable.  Where  judge  was  a 
quasi  party  to  a  suit  in  equity  under  the  de- 
scription of  the  bill  filed  by  certain  named 
plaintiffs  suing  on  behalf  of  themselves  and 
all  others  similarly  situated.  City  of  Graf- 
ton V.  Holt  [W.  Va.]  52  S.  B.  21.  Disquali- 
fication of  member  of  tribunal  in  highway 
proceedings.  Bickford  v.  Franconia  [N.  H.] 
60  A.  98. 

20.  So  held  where  a  party's  counsel,  on  a 
motion  for  a  continuance  being  denied,  with- 
drew from  the  case,  serving  on  the  adverse 
party  and  filing  with  the  clerk  of  the  court 
a  notice  thereof  and  refused  to  participate 
further  in  the  proceedings.  2  Ball.  Ann. 
Codes  &  St.  §  4771  construed.  Mclnnes  v. 
Sutton,   35  Wash.   384,  77  P.  736. 

21.  Harniska  v.  Dolph  [C.  C.  AH  133  P. 
158.  There  being  a  consent  judgment  there 
need  be  no  waiver  of  a  jury  trial.     Id. 

22.  Plunkett  v.  Detroit  Elec.  R.  Co. 
[Mich.]   12   Det.  Leg.  N.   153,   103  N.  W.   620; 

Prowell   V.   Neuendorf    [Mich.]    12    Det.   Leg. 
N.    403,    104    N.   W.    666.      For   conformity   of 


judgment  to  verdict  or  findihgs,  see  post, 
next  subdivision. 

23.  The  rendition  of  a  judgment  without 
a  finding  to  support  it  is  not  void  although 
written  findings  have  been  timely  requested. 
It  constitutes  merely  an  Tregularitv  or  er- 
ror for  which  the  judgment  may  be'vacated 
or  reversed  upon  proper  proceedings  for  that 
purpose.  School  Dist.  No.  3,  Carbon  County 
V.  Western  Tube  Co.  [Wyo.]  80  P.  155. 
Where  the  court  simply  found  the  evidence 
as  given  by  a  witness  on  a  disputed  ques- 
tion and  drew  a  conclusion  that  was  un- 
supported by  any  finding  of  fact,  held,  the 
judgment  would  be  reversed.  Dougherty  v 
Lion  Fire  Ins.  Co.  [N.  T.]  76  N.  E  4  rvg' 
96  App.  Div.    618,   88  N.   T.    S.    1096 

24.  Roberts  v.  Hall   [Cal.]   82  P.   66 

25.  Code  Civ.  Proc.  §  1010.  Rowe  v. 
Rowe,   92  N.  T.   S.   491. 

26.  Unless  so  supported  the  judgment  is 
absolutely  void  regardless  of  any  considera- 
tions  of  waiver,  consent   or  acquiescence  of 

Ca!.^2r5!'79p''m"''   "    ^"^^'"'"   '""'''■    "^ 

^s?^  r?^?^^^  "•  F°."ley-  8*  Pa.  Super.  Ct. 
S88.  If  the  complaint  and  the  record  in  a 
proceeding  under  the  act  of  April  3  1830 
omits  to  set  forth  the  rent  reserved  by  the 
lease,  or  that  the  tenant  refused  to  remove 
from  and  deliver  up  possession  of  the  prem- 

sofut'ely '■vSi°d"'=\d°  '^"'''  '^^  '''^^'^^^'  '«  -^- 
«f  ■  ^^^'""^^^  ^-  Conley,  24  Pa.  Super.  Ct. 
f  iR,„  *  proceeding  under  the  Act  of  April 
"A^/  V  ^."^srment  In  the  following  form, 
After  hearing  judgment  by  default  for  thir- 
ty dollars  for  rent  and  possession  of  plain- 
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enforceable  by  execution.'"  Where  separate  and  independent  judgments  may  be 
taken  against  defendants,  the  fact  that  one  of  the  defendants  was  dead  at  the 
commencement  of  the  action  does  not  render  a  judgment  against  all  void  as  to  the 
living  defendants.'^  The  weight  of  authority  seems  to  support  the  proposition  that 
the  court  having  jurisdiction,  a  judgment  rendered  for  or  against  a  party  after  his 
death  is  not  for  that  reason  void.'"  A  judgment  valid  on  its  face"  being  entered 
in  the  cause,  any  subsequent  judgment  entered  before  the  first  judgment  is  vacated, 
modified,  reversed  or  disposed  of  by  some  means  provided  by  law  is  void.'*  A 
judgment  must  be  mutual,'^  must  be  rendered  according  to  judicial  methods  and 
pursuant  to  established  principles  of  law  or  equity,'"  and  must  conform  to  statutory 
requirements.'^  ' 

(§2)  B.  Conformity  to  process,  pleading,  proof  and  verdict  or  findings.^^ — 
Unless  the  issues  are  changed  by  agi-eement'"  or  by  a  consent  decree,*"  the  judgment 
must  conform  to  the  pleadings,"  though  under  tiie  codes  of  some  states  any  relief 


tifE'3  property  and  costs  of  suit,"  Is  fatally 
defective,  Inasmuch  as  the  act  provides  a 
Judgment  against  the  lessee,  that  the  prem- 
ises shall  be  delivered  up  to  the  lessor.     Id. 

30.  A  general  judgment  may  be  rendered 
against  a  school  district  In  an  action  on  a 
warrant  drawn  against  the  schoolhouse  fund. 
School  Dist.  No.  3,  Carbon  County,  v.  West- 
ern Tul>e  Co.   [Wye]    80  P.   155. 

31.  Judgment  in  tax  foreclosure  proceed- 
ings. Allen  v.  Peterson,  38  Wash.  599,  80 
P.   849. 

32.  An  order  dismissing  the  bill  Is  merely 
voidable  where  at  the  time  of  its  entry  the 
party  against  whom  it  was  entered  was 
dead,  but  such  fact  did  not  appear  of  record. 
Prouty  V.  Moss,  111  111.  App.  536. 

33.  Buffalo  Pitts  Co.  v.  Dearing,  37  Wash. 
591,  79  P.  1104.  If  the  Judgment  is  void  or 
of  no  effect  there  is  no  objection  to  the 
court  subsequently  entering  a  valid  Judg- 
ment in  the  action  or  proceeding,  though  the 
first  judgment  remains  on  the  record  unchal- 
lenged. Morrison  v.  Berlin,  37  Wash.  600,  79 
P.    1114. 

34.  Morrison  v.  Berlin,  37  Wash.  600,  79 
P.  1114;  Buffalo  Pitts  Co.  V.  Dearing,  37 
Wash.  591,  79  P.  1104.  Where,  on  plaintiff's 
motion  for  a  new  trial,  judgment  is  entered 
for  him  without  setting  aside  or  in  any  way 
disposing  of  the  former  Judgment  for  de- 
fendant, the  Judgment  last  entered  is  void 
(Id.),  and  the  entry  of  a  subsequent  Judg- 
ment In  the  same  cause  is  not  a  method 
provided  by  law  for  disposing  of  an  original 
Judgment  (Id.). 

35.  Judgment  in  ejectment  awarding  the 
possession  of  the  land  to  plaintiff  and  de- 
creeing that  the  sums  paid  by  defendant 
should  be  a  lien  thereon,  held  mutual.  Jam- 
ison   V.    Martin,    184    Mo.    422,    83    S.    W.    750. 

36.  Court  cannot  do  what  seems  right 
and  Just.  Washington  Loan  &  Trust  Co.'s 
Case,  39  Ct  01.   152.  ,     .   ,„, 

37.  Under  Bev.  St.  1899,  c.  6,  art.  1,  §  473, 
a  judgment  for  the  penalty  of  a  bond  secur- 
ing the  performance  of  covenants  should 
provide  that  it  shall  stand  as  security  for 
further  breaches,  and  it  is  error  to  provide 
that  upon  payment  of  the  damages  already 
accrued  the  payment  shall  be  satisfied.  Fi- 
delity &  Deposit  Co.  V.  Sohuchman,  189 
Mo  468,  88  S.  W.  626.  Under  Mills'  Ann. 
Code     §§   14     43,    235-240,   the   only  Judgment 


which  can  be  rendered  against  a  co-partner- 
ship on  a  firm  debt  or  obligation  is  one 
against  the  co-partnership  Jointly,  and  the 
partners  summoned  or  appearing,  whether 
the  summons  is  served  upon  all  or  one  or 
more  of  the  defendants.  Blythe  v.  Cording- 
ly   [Colo.  App.]    80  P.   495. 

38.  See  4  C.  L.   292. 

39.  Where  a  petition  stated  a  case  in 
equity  to  cancel  a  deed,  and  by  agreement 
between  the  parties  the  deed  was  recognized 
as  valid,  held,  a  Judgment  awarding  to  plain- 
tiff that  portion  of  the  purchase  money 
which  was  held  by  the  court  and  claimed  by 
defendant  as  his  commission  for  selling  the 
land  was  proper.  Bailey  v.  McWiUiams 
[Mo.  App.]  85  S.  W.  618.  Where,  in  an  ac- 
tion against  several,  the  parties  make  an 
agreement  whereby  the  interests  of  all  de- 
fendants but  one  are  adjusted,  a  Judgment 
against  that  one  is  good,  though  no  formal 
order  of  dismissal  is  entered  as  against  the 
others.     Id. 

40.  Where  by  a  consent  decree  defendant 
agreed  to  pay  certain  rents  to  his  divorced 
wife,  he  is  bound  thereby  tliough  no  such 
obligation  was  embraced  in  the  pleadings 
nor  such  relief  prayed  for.  Connellee  v. 
Werenskiold    [Tex.    Civ.    App.]    87   S.   W.    747. 

-41.  Where  bill  denies  existence  of  written 
contract,  which  court  finds  in  fact  existed, 
plaintiff  is  not  entitled  to  enforcement  of 
such  written  contract.  Levandowski  v.  Alt- 
house  [Mich.]  99  N.  W.  786.  Under  a  com- 
plaint to  recover  damages  for  breach  of  a 
contract  for  services  which  contract  was 
void  under  the  statute  of  frauds,  no  recovery 
can  be  had  for  the  services  actually  ren- 
dered. Banta  v.  Banta,  103  App.  Div.  172, 
93  N.  T.  S.  393.  Where,  in  a  suit  to  restrain 
interference  with  certain  ditches,  tlie  theory 
of  the  complaint  is  that  defendants  neither 
have  nor  claim  any  interest  in  the  premises, 
defendants  cannot  be  enjoined  from  cutting 
or  draining  the  ditches  on  the  theory  that 
they  are  tenants  in  common  and  as  such 
cannot  lawfully  commit  "waste.  Campbell  v. 
Flannery  [Mont]  80  P.  240.  Code  Civ.  Proc. 
§  1207.  Where  a  complaint  seeks  to  estab- 
lish a  lien  on  property  in  plaintiff's  hands 
to  satisfy  a  demand  due  him,  and  no  answer 
is  filed,  plaintiff  is  not  entitled  to  a  money 
Judgment.  Mathot  v.  Triebel,  102  App.  Div. 
426,   92   N.   T.   S.    512.      Where,   in  a   suit   for 
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consistent  with  the  real  issues  and  the  proof  may  be  granted.*^  Failure  to  observe 
this  requirement  renders  the  judgment  erroneous  but  not  void.^^  The  granting  of 
the  right  to  appropriate  process  to  enforce  the  judgment  though  not  asked  for  is 
harmless.^*  A  judgment  will  be  sustained  by  a  declaration  containing  one  good 
count  which  the  record  affirmatively  shows  is  the  basis  of  the  judgment^"  and  to 
which  the  evidence  is  applicable,  and  the  judgment  responsive.*'  The  answer  of 
one  of  several  defendants  requiring  it,  the  court  may  determine  the  rights  of  de- 
fendants among  themselves.*''  A  judgment  by  confession  can  only  be  sustained 
by  a  warrant  authorizing  it  at  the  time  and  in  the  manner  and  form  in  which  it  is 
entered.*^     In  the  absence  of  statutory  provisions  to  the  contrary*"  the  judgment 


damages  for  destroying  timber  and  to  re- 
strain a  trespass  on  land,  defendant  only 
claimed  to  own  two-thirds  of  the  mineral 
and  timber  In  and  on  the  land,  held  error  to 
give  defendant  in  the  judgment  all  the  min- 
eral and  timber.  Browning  v.  Cumberland 
Gap  Canal  Coal  Co.  [Ky.]  89  S.  W.  267.  On 
the  trial  of  a  feigned  issue  to  determine  the 
ownership  of  a  fund  paid  into  court,  it  is 
error  to  permit  a  verdict  and  judgment  to 
be  entered  against  the  defendant  for  a 
stated  sum.  The  verdict  and  finding  should 
be  for  the  plaintitC  generally.  Julius  King 
Optical  Co.  V.  Royal  Ins.  Co.,  24  Pa.  Super. 
Ct.  527.  Averment,  in  petition  of  a  trustee  in 
ba.nkruptcy  to  enforce  a  claim  against  the 
separate  estate  of  the  bankrupt's  wife,  that 
$1,000  of  the  community  estate  had  been  ex- 
pended in  improving  the  separate  property 
of  the  wife,  held  sufficient  to  justify  a  judg- 
ment to  the  effect  that  the  community  estate 
owned  an  interest  in  the  improvements  to' 
the  extent  of  $300.  Collins  v.  Bryan  [Tex. 
Civ.  App.]  13  Tex.  Ct.  Rep.  237,  88  S.  W.  432. 
A  prayer  "for  such  other  and  further  relief, 
general  and  special,  legal  and  equitable,  as 
to  the  court  shall  seem  meet  and  just,"  in  a 
petition  by  a  trustee  in  bankruptcy  to  en- 
force a  claim  against  the  separate  property 
of  the  bankrupt's  wife  for  the  amount  of 
community  funds  expended  in  improving  the 
wife's  separate  property,  held  to  authorize 
the  court  to  decree  a  sale  of  the  improve- 
ment to  satisfy  a  judgment  for  the 
trustee.  Id.  Where,  in  a  suit  on  a 
promissory  note,  the  petition  set  out  the 
note  in  haec  verba  and  prayed  for  judg- 
ment for  the  debt,  interest  and  attorney's 
fees  provided  for  by  the  note,  together  with 
costs  and  general  relief,  held,  plaintiff  was 
entitled  to  a  judgment  for  the  aggregate  of 
the  items  so  demanded  notwithstanding  a 
general  prayer  for  damages  in  a  sum  less 
than  that  aggregate.  Ellis  v.  National  Bxch. 
Bank  [Tex.  Civ.  App.]  86  S.  W.  776.  Where 
proceedings  were  brought  to  escheat  prop- 
erty, but  failed  because  of  appearance  of 
heirs,  and  were  changed  by  orders  permit- 
ting administrator  to  intervene  in  a  pro- 
ceeding to  marshal  assets  and  to  provide  for 
paying  fees  to  the  attorney  of  the  adminis- 
trator and  escheator  and  to  sell  lands  at  a 
time  when  all  parties  Interested  were  repre- 
sented and  no  objections  were  made,  the 
judgment  will  not  be  set  aside  as  beyond  the 
scope  of  the  pleadings.  In  re  Bugg's  Es- 
tate [S.  C]  51  S.  E.  263.  When  an  execu- 
tion is  levied  and  a  claim  Interposed  and  the 
claimant,  in  aid  of  his  claim,  flies  an  equi- 
table petition  praying  that  in  the  event  the 
property   is   found   subject,   the   amount   due 


on  the  execution  be  ascertained,  offering  to 
pay  that  amount,  and  the  answer  is  purely 
defensive,  a  decree  fixing  the  amount  due  by 
the  defendant  in  execution  larger  than  the 
total  amount  due  on  the  execution  and 
charging  the  land  with  its  payment  is  un- 
authorized by  the  pleadings.  Austin  v. 
Southern  Home  Bldg.  &  Loan  Ass'n  [Ga.] 
50  S.  B.  382.  Where  the  complaint  demanded 
judgment  for  "$51. 1898,"  with  interest  there- 
on at  10  per  cent,  per  annum  from  Sept.  13, 
1892,  to  rendition  of  judgment  (Sept.  12, 
1900),  also  $15  attorney's  fees  and  taxable 
costs,  a  judgment  for  $107.02,  enumerating 
principal,  interest  and  attorney's  fees  as  a 
part  of  the  $107.02,  should  be  construed  as  in- 
cluding the  principal,  interest  and  attor- 
ney's fees,  and  hence  was  not  objection- 
able as  being  for  a  greater  sum  than 
that  demanded.  Pacific  Paving  Co.  v.  Vize- 
lich   [Cal.  App.]    82  P.   82. 

42.  The  fact  that  a  party  proceeds  to  trial 
upon  a  mistaken  idea  as  to  the  nature  of 
the  action  and  the  scope  of  the  issues  fram- 
ed by  the  pleadings  does  not  deprive  him  of 
the  right  to  such  relief  as  is  consistent  with 
the  real  issues  and  the  proof  in  the  case. 
Logan  v.  Preerks   [N.  D.]    103  N.  W.  426. 

43.  Default  judgment.  Burton  v.  Louis- 
ville,  27  Ky.  L.  R.    514,   85   S.  W.   727. 

44.  White  v.  Wise  [Cal.  App.]   81  P.  664. 

45.  In  the  absence  of  such  a  showing  the 
judgment  will  not  be  sustained.  Judgment 
for  the  collection  of  a  municipal  assessment 
Daly  V.  Gubbins  [Ind.  App.]   73  N.  E.  833. 

46.  Drainage  Com'rs  Dist.  No.  2  v  Drain- 
age Com'rs  Dist.  No.  3,  113  111.  App.  il4  One 
of  two  counts  in  a  petition  being  sufficient 
a  motion  in  arrest  will  be  denied.  Carpenter 
V.  Hamilton,  185  Mo.  602,  84  S.  W.  863. 

47.  Where  each  defendant  answers  set- 
i'"?  up  affirmatively  his  rights  and  asks 
to  have  the  same  adjudicated,  a  decree  deter- 
mining the  relative  rights  of  the  defendants 
among  themselves  is  within  the  issues, 
though  defendant's  rights  were  not  urged  by 
way  of  cross  complaint.  Miller  v.  Thomp- 
son, 139  Cal.   643,   73  P.  583.  J-nomp 

48.  Eddy  V.  Smiley,  26  Pa.  Super.  Ct.  318 
A  warrant  of  attorney  to  confess  judgment 
to  "The  R.  G.  Eddy  Marble  and  Granite  Com- 
pany of  Meadville"  will  not  sustain  a  judg- 
ment confessed  to  R.  G.  Eddy  individually. 
Id.  Under  a  joint  warrant  of  attorney  a 
judgment  can  only  be  confessed  against  all 
the  makers,  and  in  case  of  the  death  of  one 
of  them  no  judgment  can  be  confessed 
tfn^'?f,  A  survivors.  Kloeckner  v.  Schafer, 
110  111.  App.  391.  See  Confession  of  Judg- 
ment, 5  C.  L.  608,  also  see  note.  What  judg- 
ment IS  authorized  by  warrant.     5  c.  L.   609. 
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iu  a  joint  action  must  be  for  or  against  all  of  the  plaintiffs'"  or  defendants'^  or  none 
of  them;  but  the  rule  does  not  extend  to  actions  against  defendants  who  are  JoLatly 
and  severally  liable."^  The  judgment  must  also  be  supported  by  the  proof/^  and, 
as  to  matters  of  substance/*  must  conform  to  the  verdicf^'  or  findings/"  and  in  this 
connection  it  should  be  remembered  that  verdicts  are  to  be  given  a  reasonable 
intendment,  and  are  to  be  eonstrvied  in  the  light  of  the  pleadings."     This  rule 


49.  Rule  is  abrogated  in  New  York.  Galli- 
gan  V.  De  Lorenzo,  92  N.  T.  S.  268  Under  Code 
Civ.  Proc.  §  578,  a  judgment  mav  be  given  for 
or  a.gainst  one  or  more  of  several  plaintiffs. 
Roberts  v.  Hall  [Cal.]  82  P.  66.  Code  Civ. 
Proo.  §  578,  alters  the  rule,  hence  where,  in 
an  action  on  a  fire  insurance  policy  under 
the  terms  of  which  loss  was  payable  to  the 
mortgagee,  a  mortgagee  refused  to  be  made 
plaintiff  and  was  made  defendant,  a  judg- 
ment in  favor  of  plaintiff  for  the  amount  of 
the  policy  and  interest  and  that  out  of  such 
judgment  the  mortgagee  be  paid,  held  valid, 
though  the  mortgagee  was  never  served  nor 
appeared.  Johnson  v.  Phenix  Ins.  Co.,  146 
Cal.  571,  80  P.  719.  Va.  Ann.  Code  1904,  p. 
ISOl,  allowing  judgment  against  less  than 
all  the  joint  contractors,  does  not  apply 
where  one  of  the  defendants  alone  files  a  de- 
fense which  is  not  personal,  but  which  goes 
to  the  plaintiff's  right  of  recovery  against 
all  the  defendants.  Schofield  v.  Palmer,  134 
F.  753. 

50.  Where  there  is  a  joinder  of  petition- 
ers for  a  writ  of  mandamus,  judgment  must 
be  for  all  or  for  none  of  them.  Sedden  v. 
McBride    [Pa.]    60  A.    12. 

51.  Somers  v.  Florida  Pebble  Phosphate 
Co.  [Fla.]  39  So.  61;  Schofield  v.  Palmer,  134 
F.    753. 

52.  Joint  tort  feasors.  "Weathers  v.  Kan- 
sas City  Southern  R.  Co.  [Mo.  App.]  86  S. 
W.  908.  In  an  action  against  several  de- 
fendants for  damages  for  burning  grass, 
plaintiff  is  entitled  to  recover  against  all  the 
defendants  or  against  any  one  whose  lia- 
bility he  establishes.  Dunn  v.  Newberry 
[Tex.  Civ.  App.]    86  S.  W.   626. 

53.  Judgment  being  against  the  weight 
of  the  evidence,  it  will  be  reversed  on  ap- 
peal. Chicago,  etc.,  R.  Co.  v.  Nelson,  115  111. 
App.  432.  In  order  to  warrant  a  joint  judg- 
ment against  several  defendants  sued  joint- 
ly tor  negligence,  the  evidence  must  show 
that  the  acts  of  negligence  co-operated  con- 
currently or  in  continuous  successive  order 
producing  the  common  result.  Waters- 
Pierce  Oil  Co.  V.  Van  Elderen  [C.  C.  A.]  137 
F.  557.  W^here  a  contract  for  the  employ- 
ment of  an  attorney  to  defend  the  county 
school  fund  provides  for  the  payment  of  the 
attorney  out  of  such  fund,  a  general  judg- 
ment against  the  county  is  erroneous.  Mor- 
row V.  Pike  County,  189  Mo.  610,  88  S.  W.  99. 

54.  In  an  action  of  trespass  against  a 
township,  an  entry  of  judgment  "in  favor 
of  the  defendant"  by  the  prothonotary  who 
signs  his  own  name  is  not  fatally  defective, 
although  the  verdict  of  the  jury,  returned 
some  days  before,  was,  "We  find  the  said 
defendant  township  not  guilty."  Maus  V. 
Mahoning  Tp.,   24  Pa.  Super.  Ct.   624. 

55.  Maus  V.  Mahoning  Tp.,  24  Pa.  Super. 
Ct  624  Decree  held  to  f-ollow  the  verdict. 
Atkins  V.  Winter  [Ga.]  50  S.  E.  487.  Judg- 
ment in  an  action  for  interference  with  wa- 
ter mains  held  sufficiently  supported  by  the 


findings.  Roberts  v.  Hall  [Cal.]  82  P.  66. 
Under  Code  1896,  §  4142,  in  an  action  to  try 
the  right  to  property  levied  on,  the  real  is 
sue  is  whether  the  property  Is  subject  t" 
execution;  and  a  verdict  finding  the  proper- 
ty to  be  that  of  defendant  in  the  writ  and 
liable  to  plaintiff's  execution  does  not  render 
the  judgment  thereon  invalid  on  the  ground 
■that  such  verdict  fails  to  find  the  issue  in 
favor  of  plaintiff  in  execution.  Johnson  v. 
Citizens'  Bank  [Ala.]  39  So.  577.  A  special 
verdict  that  plaintiff  at  the  time  of  taking 
the  note  sued  on  "was  not  aware  that  the 
amount  was  incorrectly  stated  held  a  suffi- 
cient basis  for  a  judgment  declaring  a  lien 
on  certain  property  for  the  amount  for 
which  the  note  was  given,  though  there  was 
a  finding  that  the  true  consideration  of  the 
note  was  less  than  stated  on  Its  face.  Feath- 
erstone  v.  Brown  [Tex.  Civ.  App.]  13  Tex. 
Ct.  Rep.  387,  88  S.  W.  470.  A  judgment  In 
favor  of  a  transferee  of  a  note,  executed  for 
material  and  labor  furnished,  for  the  face 
amount  thereof,  held  proper,  though  the  spe- 
cial verdict  found  that  the  value  of  the  ma- 
terials and  labor  performed  In  the  construc- 
tion of  the  improvement  was  less  than  the 
sum  stated  in  the  note.  Id.  Where  defend- 
ant filed  a  plea  in  reconvention  and  the  court 
submitted  special  issues  to  the  jury  in  the 
form  of  interrogatories  which  had  no  relation 
or  reference  to  the  plea  in  reconvention, 
held,  a  judgment  reciting  that  it  was  based 
upon  the  ans"wers  to  the  Interrogatories  and 
nevertheless  finding  for  defendant  on  the 
plea  in  reconvention  was  unauthorized  by 
the  verdict.  Union  Carpet  Lining  Co.  v. 
George  F.  Miller  &  Co.  [Tex.  Civ.  App.]  86  S. 
W.    651. 

56.  The  decision  being  in  effect  a  non- 
suit only,  for  failure  of  proof,  a  judgment 
upon  the  merits  is  improper.  Weeks  v.  Van 
Ness,  93  N.  T.  S.  337.  The  fact  that  the  trial 
court  made  no  express  finding  on  the  defense 
of  limitation  pleaded  by  defendant  does  not 
render  the  findings  insufficient  to  support  a 
judgment  for  plaintiff,  where  they  show  the 
date  when  the  cause  of  action  accrued  and 
it  appears  therefrom  that  the  action  was  not 
barred.  Santos  v.  Sllva  [Cal.  App.]  82  P. 
981.  In  a  suit  to  impress  a  trust  on  real  es- 
tate, plaintiff  alleged  that  one  of  the  defend- 
ants was  entitled  to  a  certain  interest  in  the 
property  and  asked  for  certain  relief  for  this 
defendant,  but  the  latter  did  not  answer  or 
seek  any  relief.  An  Interlocutory  judgment 
was  entered  establishing  the  trust  and  di- 
recting a  conveyance  to  plaintiff  of  an  undi- 
vided Interest  In  the  property  with  a  refer- 
ence to  determine  the  amounts  due  the  par- 
ties. The  defendant  who  did  not  answer  did 
not  appear  at  the  reference,  and  the  referee 
made  no  finding  as  to  his  Interest  in  the 
property;  held,  a  judgment  declaring  him 
entitled  to  a  certain  undivided  interest  was 
unauthorized.  McWhIrter  v.  Bowen,  92  N. 
T.    S.    1039. 
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of  conformity  is  subject  to  the  right  of  the  court  to  amend  the  verdict  for  irregu- 
larities appearing  on  its  face.°*  to  render  a  judgment  non  obstante/*  and  to  dis- 
regard a  verdict  contrary  to  law.^"  An  objection  that  the  judgment  does  not  con- 
form to  the  verdict  is  a  matter  for  motion  in  the  trial  court.^^  The  entered  judgment 
must  conform  to  the  order  authorizing  its  rendition*^  and  to  such  "interlocutory 
judgments"  iis  are  not  subject  to  revision  in  the  final  judgment.®*  The  court  de- 
clining to  entertain  the  case  on  the  ground  of  comity  of  jurisdiction,  a  judgment 
on  the  merits  is  erroneous."*  Wliere  only  one  of  two  joint  defendants  appeared, 
a  joint  default  judgment  is  void.^°  One  cannot  take  advantage  of  discrepancies 
in  his  own  favor. "°     Lack  of  conformity  may  be  waived.*^ 

Judgment  non  obstante.^^ — At  the  common  law  judgment  non  obstante  vere- 
dicto could  be  entered  only  when  the  plea  confessed  the  cause  of  action  and  set 
up  matters  in  avoidance  which  were  insufficient,  although  found  true,  to  constitute 
a  defense  or  a  bar  to  the  action, ""  consequently  it  followed  that  a  judgment  non 
obstante  could  only  be  rendered  for  the  plaintiff.'"  This  rule  has  been  relaxed  and 
made  to  apply  in  favor  of  the  defendant  so  that  it  is  now  generally  held  that  the 
defendant  is  entitled  to  a  judgment  non  obstante  veredicto  when  the  plaintiEE's 
pleadings  are  insufficient  to  support  a  judgment  in  his  favor.''^  So,  too,  if  general 
and  special  verdicts  rendered  are  inconsistent  with  each  other,  the  general  verdict 
may  in  some  cases  be  disregarded  and  judgment  based  on  the  special  verdict.'^  Also 
verdicts  contrary  to  law^^  or  which  give  no  right  or  defense''*  may  be  disregarded.  But 
in  no  case  is  it  proper  practice  to  enter  a  judgment  non  obstante  veredicto  unless  it 
appears  on  the  record  that  the  verdict  of  the  jury  cannot  be  supported  as  matter  of 


57.  Atkins  v.  Winter  [Ga.]  50  S.  B.  487. 
See  Verdicts  and  Findings,  4  C.  L.  1803. 

58.  Mistake  in  computation  of  interest 
corrected  and  judgment'  entered  on  correct- 
ed verdict.  Gould  v.  Hartwig  [Kan.]  80  P. 
976.     See  Verdicts  and  Findings,  4  C.  L.  1803. 

59.  See  infra  tliis   section. 

60.  Bank  of  S.  W.  Georgia  v.  McGarrah, 
120  Ga.   944,  48  S.   B.    393. 

61.  Cannot  be  made  for  the  first  time  on 
appeal.     Elmer  v.  Levin,  95  N.  T.  S.  537. 

62.  "Where  an  order  provided  that  a  de- 
murrer to  the  complaint  should  he  overruled 
■with  costs  to  the  plaintiff  with  leave  to  an- 
swer on  payment  of  costs  to  be  taxed,  an  in- 
terlocutory judgment  providing  that  the  de- 
murrer be  overruled  and  judgment  rendered 
In  favor  of  plaintiff  "as  prayed  for  in  the 
complaint,"  is  erroneous.  Smythe  v.  Grea- 
cen,   96  App.  Dlv.  182,   89  N,  T.  S.  111. 

63.  M^here,  in  a  partnership  accounting, 
an  interlocutory  judgment  decreed  that 
plaintiff  was  entitled  to  a  certain  number  of 
shares  of  corporate  stock  if  defendants  were 
In  a  position  to  transfer  them,  it  is  error 
for  the  final  judgment  to  give  defendants 
the  option  of  transferring  the  stock  or 
paying  plaintiff  the  ascertained  value  there- 
of. Eeilly  v.  Freeman,  95  N.  T.  S.  1069. 
Where  an  interlocutory  judgment  did  not  re- 
quire defendant  to  transfer  to  plaintiff  any 
specific  shares  of  corporate  stock,  the  final 
judgment  should  not  direct  the  transfer  of 
specific  shares.     Id. 

64.  James  Freeman  Brown  Co.  v.  Harris 
[C.  C.  A.]    139  F.   105. 

65.  Patterson  v.  Jarmon  [Del.  Super.]  62 
A.   8. 

66.  Where   judgment   was   rendered   for   a 


less  sum  than  that  granted  by  the  conclu- 
sions of  law.  Leedy  v.  Capital  Nat.  Bank 
[Ind.  App.]   73  N.  E.  1000. 

67.  Failure  to  move  to  set  aside  a  de- 
fault held  to  waive  a  lack  of  identity  be- 
tween the  name  of  the  plaintiff  as  contained 
in  the  process,  default  and  judgment  with 
that  contained  in  the  declaration.  Edwards 
V.  Warner,  111  111.  App.   32. 

68.  See  4  C.  Li.  298. 

69.  Plunkett  v.  Detroit  Elec.  R.  Co. 
[Mich.]    12  Det.  Leg.  N.  153,  103  N.  W.   620. 

70.  Chicago  City  E.  Co.  v.  White,  110  111. 
App.  23.  See,  also,  Hartford  Fire  Ins.  Co.  v. 
Brown,   2  Ohio  N.  P.    (N.   S.)    185. 

71.  Plunkett  v.  Detroit  Elec.  R.  Co. 
[Mich.]  12  Det  Leg.  N.  153,  103  N.  W.  620. 
Where  in  an  action  on  a  fire  insurance  pol- 
icy to  recover  as  for  a  total  loss,  and  the  de- 
fense was  a  partial  loss  and  refusal  of  a 
demand  for  appraisement,  and  the  verdict  of 
the  jury  for  plaintiff  showed  a  partial  loss, 
held,  the  remedy  for  defendant  was  a  motion 
for  a  new  trial,  not  a  motion  for  judgment 
or  In  arrest  thereof.  Hartford  Fire  Ins.  Co 
V.    Brown,    2    Ohio    N.    P.    (N.    S.)    185. 

72.  Plunkett  V.  Detroit  Elec.  R.  Co 
[Mich.]  12  Det.  Leg.  N.  153,  103  N.  W.  620. 
As  to  what  verdicts  are  inconsistent,  see 
Verdicts  and  Findings,  4  C.^L.  1803. 

73.  Bank  of  S.  W.  Georgia  v.  McGarrah, 
120  Ga.  944,  48  S.  E.   393. 

74.  Where  jury  found  that  plaintiff  was 
the  owner  of  the  note  in  suit,  held  entitled 
to  a  judgment  notwithstanding  a  verdict  on 
another  issue  that  the  note  was  executed 
under  a  parol  agreement  that  defendant 
should  not  be  liable  thereon.  Western  Caro- 
lina Bank  v.  Moore  [N.  C]   51  S.  B.  79 
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law.'"'  In  all  other  cases  the  proper  practice  is  to  move  for  a  new  triaF"  or  review 
the  case  on  writ  of  error  and  exceptions.'''  There  must  be  either  a  general  or 
special  verdict  to  support  a  judgment  or  the  pleadings  must  authorize  its  entry." 
A  judgment  non  obstante  should  not  be  given  upon  a  portion  of  the  special  findings 
returned  the  rest  being  ignored.''  A  plea  showing  want  of  consideration  on  its  face 
is  bad  after  verdict  and  entitles  plaintiff  to  a  judgment  non  obstante  veredicto.*" 
A  judgment  non  obstante  will  not  be  granted  on  the  ground  of  a  variance  between 
the  pleadings  and  proof/^  or  for  failure  of  proof/^  unless  it  appears  that  such 
defect  cannot  be  cured  by  amending  the  pleadings  or  granting  a  new  trial. 

§  3.  Arrest  of  judgmeni.^^^ — ^The  grounds  for,  tlie  procedure  on,  and  the  effect 
of  a  motion  for  an  arrest  of  judgment,  are  treated  elsewhere.'^ 

§  4.  Rendition,  entry  and  docketing.^* — Statutes  generally  fix  the  time  at 
which  the  notice  of  a  motion  for  judgment  must  be  filed  in*'  and  returned  to'' 
the  office  of  the  clerk  of  court.  A  court  does  not  lose  jurisdiction  of  a  motion 
for  final  judgment  because  of  the  expiration  of  the  judge's  term  after  argument  and 
before  rehearing.*'  The  judgment  must  be  rendered  at  a  time**  and  place*" 
authorized  by  law  for  holding  court  j  hence,  unless  authorized  by  statute,""  a  judg- 


75.  Plunkett  v.  Detroit  Elec.  R.  Co. 
rMich.]  12  Det.  Leg.  N.  153,  103  N.  "W.  620. 
Tlule  has  not  been  changed  by  Laws  1895; 
p.  729,  c.  320.  In  re  SperVs  Estate  [Minn.] 
103  N.  W.  502.  Except  in  clear  cases  a  court 
is  not  justifled  in  directing  judgment  non 
obstante  that  a  "wiU  by  a  parent  in  favor  of 
a  child  was  obtained  by  undue  influence.  Id. 
Where  the  presence  of  suspicious  circum- 
stances is  inconsistent  with  such  an  entirely 
clear  case,  and  the  trial  court  is  satisfied 
that  the  party  against  whom  the  verdict  is 
rendered  is  entitled  to  some  relief,  the  com- 
mon-law remedy  Is  to  grant  a  new  trial.  Id. 
In  determining  what  judgment  shall  be  en- 
tered upon  a  special  verdict,  nothing  can  be 
looked  to  by  the  court  except  the  pleadings 
and  the  postea.  Borough  of  Seabright  v. 
New  Jersey  Cent.  R.  Co.  [N.  J.  Law]  60  A. 
*4.  Hence  the  evidence  from  which  a  fact 
might  have  been  found,  without  any  finding 
of  the  fact  itself,  is  valueless  in  a  special 
verdict.     Id. 

76.  Plunkett  v.  Detroit  Electric  R.  Co. 
[Mich.]  12  Det.  Leg.  N.  153,  103  N.  W.  620. 
See  in  re  Sperrs  Estate  [Minn.]  103  N.  W. 
502.  See  also  New  Trial  and  Arrest  of 
Judgment,    4   C.  L.    810. 

77.  Plunkett  v.  Detroit  Elec.  R.  Co. 
[Mich.]  12  Det.  Leg.  N.  153,  103  N.  W.  620. 
See  Appeal  and  Review,   5  C.  L.    121. 

78.  Plunkett  v.  Detroit  Elec.  R.  Co. 
[Mich.]  12  Det.  Leg.  N.  153,  103  N.  W.  620. 
A  verdict  for  one  party  cannot  be  set  aside 
and  judgment  entered  for  the  other  party 
without  a  new  trial.  Prowell  v.  Neuendorf 
[Mich.]    12  Det.  Leg.  N.  403,   104  N.  W.   666. 

79.  Where  two  sets  of  interrogatories 
with  answers  were  returned  by  the  jury, 
the  record  showed  one  set,  as  stated,  of  in- 
terrogatories submitted  to  the  jury  for  them 
to  answer,  immediately  following  which 
were  interrogatories  with  answers  purport- 
ing to  have  been  submitted  to  the  jurS^  on 
Issues  joined  on  the  cross  complaint,  held,  a 
motion  for  judgment  non  obstante  on  the 
answers  to  the  interrogatories  framed  "on 
the  complaint  herein,"  was  properly  over- 
ruled. New  Hampsh'ire  Fire  Ins.  Co.  v.  Wall 
[Ind.  App.]   75  N.  E.  668. 


80.  Action  on  bond,  plea  of  accord  and 
satisfaction.    Frank  v.  Gump  [Va.]  51  S.  B.  358. 

81.  Chapter  63,  p.  74,  Laws  1901  consid- 
ered. Welch  v.  Northern  Pac.  R  Co.  [N.  D.] 
103   N.  W.    396. 

82.  Failure  of  proof  as  to  some  essential 
elements  of  the  cause  of  action.  Laws  1901, 
p.  74,  chap.  63,  considered.  Welch  v.  North- 
ern Pac.   R.  Co.    [N.  D.]    103  N.  W.   396. 

82a.     See  4  C.  L.   298. 

83.  See  New  Trial  and  Arrest  of  Judg- 
ment, 4  C.  L,  810. 

84.  See   4    C   L    296. 

85.  A  notice  of  a  motion  for  Judgment 
for  money  due  on  contract,  under  the  provi- 
sions of  §  6,  ch.  121,  Code  1899,  must  be  fil- 
ed in  the  clerk  of  the  court's  office  before  the 
commencement  of  the  term  at  which  such 
motion  is  to  be  heard;  but  the  length  of 
time  between  such  filing  and  the  commence- 
ment, of  the  term  is  not  prescribed.  Knox 
V.   Horner    [W.   Va.]    51   S.   E.    979. 

86.  A  notice  of  a  motion  for  judgment  for 
money  due  on  contract  under  the  provisions 
of  §  6,  ch.  121,  Code  1899  need  not  be  re- 
turned to  the  clerk  of  court's  office  in  which 
the  motion  is  to  be  made  20  days  before  the 
commencement  of  the  term  at  which  the  mo- 
tion is  to  be  heard.  Knox  v.  Horner  [W. 
Va.]    51    S.    E.    979. 

87.  Judge  succeeded  himself.  Jewett  v. 
Schmidt,  95  N.  Y.  S.  631,  afg.  45  Misc.  471,  92 
N.  T.   S.    737. 

88.  Judgment  rendered  at  term  organiz- 
ed under  Gen.  Acts  1903,  p.  566,  fixing  time 
for  holding  circuit  court  in  Washington 
county,  is  void  the  statute  being  unconsti- 
tutional. Yellow  Pine  Lumber  Co.  v.  Ran- 
dall [Ala.]  39  So.  565;  Kidd  v.  Burke  [Ala.] 
38  So.  241;  McMillan  v.  Gadsden  [Ala.]  39 
So.  569;  Hammond  v.  Louisville  &  N.  R.  Co. 
[Ala.]    39    So.    736. 

89.  A  trial  at  a  place  other  than  the 
regular  court  house  and  where  there  was  no 
authority  to -sit  for  the  trial  of  the  particu- 
lar case  is  coram  non  judice.  Trial  of  fact 
by  stipulation  at  other  place.  Armstrong 
V.  Loveland,   99  App.  Div.   28,  90  N.  Y.  S.   711. 

90.  Under  Mills'  Ann.  St.  §  74,  providing 
that    when    a   demurrer    is    decided    either    in 
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ment  rendered  in  vacation  is  void/^  and  such  a  judgment  is  not  validated  by  a  sub- 
sequent order,  entered  in  term  time,  purporting  only  to  correct  an  error  in  the  de- 
Bcription  of  -one  of  the  parties.'^  A  judgment  rendered  previous  to  the  date  of  trial 
fixed  by  stipulation  between  the  parties  is  valid.'^  In  the  absence  of  statutory  pro- 
visions the  trial  court  is  entitled  to  a  reasonable  time  to  consider  the  questions 
presented 'to  it  for  decision  and  to  enter  such  decree  or  judgment  as  will  reflect 
its  judgment,'*  and  it  cannot  be  coerced  by  mandamus  to  enter  a  judgment  on  motion 
of  counsel  before  it  has  had  sufficient  time  to  be  duly  advised  and  satisfied  as  to  the 
proper  judgment  to  be  entered.'"  So  long  as  the  trial  judge  is  permitted  to  sit  in 
the  case,  an  appellate  court,  on  petition  for  mandamus  to-  compel  him  to  enter 
judgment,  will  not  consider  his  private  motives  nor  his  estimate  of  counsel  con- 
ducting the  trial.'"  In  many  states  statutes  prescribe  the  time  for  entering  judg- 
ment,'^ and  a  judgment  entered  before  the  commencement'*  or  after  the  expiration" 
of  such  statutory  period  is  void.  Within  the  meaning  of  statutes  on  this  subject 
the  time  to  which  adjournment  is  taken  for  the  submission  of  briefs  is  the  time  of 
the  submission  of  the  cause.^  In  order  to  start  the  running  of  the  statutory  time 
a  finding  must  not  be  such  as  will  warrant  more  than  one  kind  of  a  judgment.^ 


term  or  vacation  the  court  may  proceed  to 
final  judgment  thereon  unless  the  unsuccess- 
ful party  plead  over  as  amended,  the  court 
may  in  such  a  case  render  judgment  in  va- 
cation. Hereford  v.  Benton  [Colo.  App.]  80 
P.    499. 

•  91.  Consent  decree.  Boynton  v.  Asha- 
branner  [Ark.]  88  S.  W.  566.  Judgment 
overruling  demurrer,  rendered  in  vacation 
before  appearance  term,  held  void.  Toomer 
v.  Warren   [Ga.]    51  S.  B.   393. 

92.  Boynton   v.    Ashabranner    [Ark.]    88    S. 
W.    566. 

93.  Civil     Code,     §§     175,     176     considered. 
People    V.    District    Ct.    [Colo.]    80    P.    1065. 

94.  Alexander    v.    Moss     [Ky.]     89    S.    W. 
118. 

95.  Alexander  v.  Moss   [Ky.]   89  S.  W.   118. 
NOTE.     Manrlainus  as  a  remedy  to   compel 

tlie  rendition,  entry  and  correction  of  judge- 
ment: Mandamus  lies  to  compel  a  judge 
to  sign  judgment  rendered  by  him  (State 
V.  Judge,  28  La.  Ann.  451),  or  his  predecessor 
in  office  (Life,  etc.,  Ins.  Co.  v.  Wilson,  33  U. 
S.  [8  Pet.]  291,  8  Law.  Ed.  106),  and  is  the 
proper  remedy  for  the  refusal  of  a  judge  to 
enter  judgment,  which  it  is  clearly  his  duty 
to  enter,  where  nothing  remains  to  be  done 
but  the  clerical  work  of  entering  it  (Corthell 
V.  Mead,  19  Colo.  386,  35  P.  741;  O'Brien  v. 
Tallman,  36  Mich.  13;  Branford  v.  (3rant,  1 
N.  M.  579).  So  where  the  plaintiff  failed 
'to  appear  it  will  lie  to  compel  a  justice  to 
enter  a  judgment  of  nonsuit.  Cogney  v. 
Wattles.  121  Mich.  469,  SO  N.  W.  245.  The 
rule  is  the  same  where  a  jury  has  been  had 
in  a  case,  and  the  writ  issues  to  compel  a 
judge  to  receive  and  enter  a  verdict  and  to 
give  judgment  thereon.  Munkers  v.  Wat- 
son, 9  Kan.  668;  State  v.  Knight,  46  Mo.  83; 
State  V.  Adams,  12  Mo.  App.  436;  State  v. 
Adams,  76  Mo.  605;  State  v.  Beall,  48  Neb. 
817,  67  N.  W.  S6S;  Cortelyou  v.  Ten  Eyck,  22 
N.  J.  Law  45;  Lloyd  v.  Brinck,  35  Tex.  1.  In 
Ludlum  v.  District  Ct.,  9  Cal.  7,  it  is  held 
that  mandamus  will  not  lie  to  compel  a 
judge  to  enter  judgment  on  the  report  of 
a  referee,  thus  overruling  Russell  v.  Elliott, 
2  Cal.  245.  In  Dorr  v.  Hill,  62  N.  H.  506,  it 
is   held   that   where   a  statute   provides   that 


when  a  report  of  referees  is  duly  made  to  a 
justice  of  the  peace  without  suit  he  shall  en- 
,ter  judgment  and  issue  execution  thereon  for 
damages  and  costs,  mandamus  will  lie  to  en- 
force  this    duty. 

Mandamus  may  issue  to  correct  an  er- 
roneously entered  judgment.  Frederick  v. 
Circuit  Judge,  52  Mich.  529,  18  N.  W.  343. 
See  also  Smith  v.  Moore,  38  Conn.  105.  The 
writ  lies  to  compel  the  correction  of  entries 
in  the  docket  of  a  justice  of  the  peace,  so  as 
to  make  it  conform  to  the  facts.  State  v. 
Whittlet,  61  Wis.  351,  21  N.  W.  245.  But  it 
will  not  lie  to  compel  the  altering  of  dates 
therein.  Mooney  v.  Edwards,  51  N.  J.  Law, 
479,  17  A.  973.  That  the  amendment  of  the 
record  of  an  inferior  court  is  a  matter  of 
judicial  discretion  for  the  court  having  the 
custody-  thereof  has  been  held  in  Common- 
wealth V.  Hultz,  6  Pa.  169.— Prom  note  to 
State  v.  Gardner  [Wash.]  98  Am.  St.  Rep.  863, 
894. 

96.  Alexander  v.  Moss  [Ky.]    89  S.  W.   118. 

97.  Under  Code  Civ.  Proc.  §  289  a  judg- 
ment on  a  report  of  a  referee  entered  10 
days  after  the  written  notice  of  the  filing  of 
the  report  is  not  premature.  Wood  v  Sagi- 
naw Gold  Min.   &  Mill.   Co.    [S.  D.]   105' N.  W. 

98.  Under  the  statutes  of  California  a 
final  divorce  judgment  entered  prior  to  the 
expiration  of  a  year  from  the  date  of  the  in- 
terlocutory judgment  is  absolutely  void  re- 
gardless of  any  considerations  of  waiver, 
consent  or  acquiescence  of  the  parties' 
Grannis   v.    Superior   Ct,    146    Cal.    245,    79    p'. 

99.  Though  attorney  for  one  of  the  par- 
ties consented  to  an  extension  of  such 
statutory  time.  Municipal  court  judgment 
Maggo  V.  Ocean  View  Cemetery  94  N  Y  R 
595. 

J.  Municipal  Court  Act,  §  230  (Laws  1902, 
p.  ^557,  0.  580)  construed.  EisenberR  Co  v 
Janzlik,  92  N.  Y.   S.   247.  ' 

2.  Rev.  St.  1898,  §  2S94a,  providing  that 
whenever  a  finding  shan  be  filed  or  a  ver- 
dict rendered  the  successful  party  shall 
cause  judgment  to  be  entered  within  60 
days  or  the  clerk  shall  enter  judgment,  con- 
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A  judgment  is  not  subject  to  reversal  because  not  immediately  entered  on  the  re- 
turn of  the  verdict.^  Except  in  the  case  of  a  consent  judgment,*  the  judgment 
should  not  be  rendered  until  an  opportunity  has  been  given  defendant  to  be  heard 
in-  the  cause  f  consequently  a  default  judgment  rendered  before  the  expiration  of 
the  time  to  answer  is  erroneous."  In  some  cases  it  is  improper  to  render  a  judgment 
upon  default  until  there  has  been  an  inquest  of  damages.'  In  Massachusetts  where 
exceptions  are  taken  to  the  rulings  made  at  the  hearing,  no  final  order  or  decree 
should  be  passed  before  the  expiration  of  the  time  for  filing  the  exception  or  until 
the  determination  of  the  questions  of  law  thereby  raised^  and  a  final  decree  inad- 
vertently entered  while  exceptions  are  pending  talces  effect  only  as  an  order  for  a  de- 
cree and  does  not  become  operative  until  the  exceptions  ai-e  disposed  of.°  A  judge 
dying  after  the  rendition  of  findings  his  successor  may  enter  judgment.^"  In  the 
absence  of  prejudice  the  rendition  of  judgment  as  of  the  wrong  term  is  harmless.^^ 
In  New  York  final  judgment  should  be  rendered  against  the  original  parties  though 
one  of  them  dies  after  the  rendition  of  an  interlocutory  judgment.'^  The  date  of  a 
judgment  is  the  date  of  its  fiUng.^^  In  Massachusetts  the  clerk,  as  a  ministerial 
officer,  has  no  authority  to  enter  judgment  without  the  sanction  of  the  court.^*  Mere 
delay  in  extending  the  journal  entry  of  a  judgment  on  the  records  of  the  court  in 
which  it  is  entered  does  not  affect  the  validity  of  the  judgment  when  no  fraud  is 
perpetrated  upon  the  parties  to  the  judgment  or  their  privies  by  reason  of  such 
delay.^" 

Form.^^ — The  judgment  should  contain  nothing  but  a  statement  that  the  court 


struod.     Dresser    v.    Lemma,    122    Wis.    387, 
100  N.  "W.  844. 

3.  Harris  v.  Fidalgo  MUl  Co.,  38  "Wash. 
169,   80  P.   289. 

4.  Where  a  warrant  to  confess  Judgment 
authorizes  any  attorney  to  appear  and  con- 
fess Judgment  for  an  amount  named,  the  de- 
fendant has  no  standing  to  be  first  heard 
before  entry  of  Judgment.  Mulhearn  v. 
Roach,  24  Pa.  Super.  Ct.  483. 

5.  Where  cause  was  retired  from  docket, 
held,  Judgment  could  not  be  entered  against 
defendant  4  years  thereafter  without  giving 
him  an  opportunity  to  be  heard.  King  v. 
Davis,  137  F.  222.  Judgment  overruling  de- 
murrer In  vacation  before  the  appearance 
term  Is  void.  Toomer  v.  Warren  [Ga.]  51  S. 
B  393.  Where  defendant  was  allowed  un- 
til after  December  30th  to  file  a  supple- 
mental affidavit  of  defense  and  the  case  was 
placed  on  the  current  motion  list  for  Janu- 
ary 4th  and  was  continued  by  special  or- 
der with  notice  to  the  defendant  until  Janu- 
ary 11th,  and  on  that  day,  no  supplemental 
affidavit  having  been  filed.  Judgment  was  en- 
tered for  want  of  a  sufficient  affidavit  of  de- 
fense, held,  defendant  could  not  complain  of 
the  entry  of  Judgment  as  premature,  because 
members  of  the  bar  had  been  notified  that 
"undisposed  of  cases  upon  prior  current  mo- 
tion lists"  would  he  called  for  argument  on 
January  ISth.  McFetrldge  v.  Megargee,  26 
Pa.  Super.   Ct.   501. 

6.  Under  Code  Civ.  Proc.  §  1166  a  defend- 
ant being  entitled  to  two  days  after  the  re- 
turn to  appear  or  answer  where  a  summons 
by  publication  was  not  completed  until  May 
26th  a  default  Judgment  entered  on  May 
28th  Is  erroneous.  Quigley  v.  Bllenwood 
real  Appl  82  P.  974.  Plaintiff  having  filed 
a  statement  from  which  Judgment  may  be 
litigated  and  having  served  notice  of  the  fil- 
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ing  of  the  statement  and  no  affidavit  of  de- 
fense having  been  filed  within  15  days  after 
notice.  Judgment  may  be  entered  against 
defendant.  Spetz  v.  Howard,  23'  Pa.  Super. 
Ct.   420.     See  Defaults,   B   C.  I*   982. 

7.  So  held  in  a  suit  to  cancel  a  deed  for 
fraud  and  for  damages  in  consequence  of  the 
fraud.  Code  Civ.  Proc,  §  267  construed. 
Marlon  v.  City  Council  [S.  C]  62  S.  B.  418 
[dicta]. 

8.  Tyndale  v.  Stanwood,  186  Mass.  59,  71 
N.  B.   83. 

9.  Tyndale  v.  Stanwood,  186  Mass.  59,  71 
N.  B.  83;  Id.,  73  N.  B.  540. 

10.  So  heid  where,  in  an  action  by  trus- 
tee process,  a  claimant  of  the  fund  Interven- 
ed and  a  finding  was  made  for  plaintiff  as 
against  the  claimant,  and  the  trustee  was 
charged  on  his  ansTver.  Newburyport  Inst, 
for  Sav.   v.   Coffin   [Mass.]   75  N.   E.   81. 

11.  Where  the  court  erroneously  con* 
sidered  the  October  term  as  continuing  af- 
ter the  May  term  had  commenced,  and  ren- 
dered Judgment  during  the  May  term  as  of 
the  October  term.  Smith  v.  King  of  Arizona 
Mln.   &  Mill.   Co.    [Ariz.]    80  P.   357. 

12.  Code  Civ.  Proc.  §  763.  Jewett  v. 
Schmidt,  45  Misc.  471,  92  N.  T.  S.  737.  Case 
affirmed  95  N.  Y.  S.  631  this  point  not  being 
discussed. 

13.  Warner  v.  Miner  [Wash.]  82  P.  1033. 
A  decree  is  not  rendered  until  It  has  been 
entered  or  filed  of  record.  Paltzer  v.  Johns- 
ton, 114  111.  App.  493. 

14.  Pub.  St.  1882,  c.  171,  §  1;  St.  1885,  p. 
892,  c.  384,  §  12  considered.  Washington 
Nat.   Bank  v.   Williams    [Mass.]    74  N.  E.    470. 

15.  Gallaway  v.  Rochester  Loan  &  Bank- 
ing Co.  [Neb.]  104  N.  W.  922.  Where  entry 
was  made  before  final  adjournment  of  term, 
held    delav   was   not   unreasonable.     Id. 

IC.     Eee    4    C.   L.    294. 
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has  made  its  findings  of  fact  and  conclusions  of  law  and  then  decree  the  relief 
granted.^'  It  must  show  with  certainty  the  matters  determined.^'  In  New 
York,  upon  the  trial  of  a  demurrer,  the  decision  must  direct  the  final  or 
interlocutory  judgment  to  be  entered  thereupon,  but  it  is  not  necessary  to  make  any 
findings  of  fact.^*  A  signed  order  for  a  specific  judgment  entered  on  the  record 
and  again  signed  may  constitute  a  valid  judgment^"  It  is  essential  to  a  final  judg- 
ment in  an  action  at  law  that  it  have  either  a  nil  capiat  or  an  eat  inde  sine  die  or 
equivalent  words.  *^  In  New  York  a  decision  which  fails  to  separate  the  findings 
of  fact  and  the  conclusions  of  law  is  ia  the  short  form.^^  The  judgment  entry 
showing  that  defendant  appeared  by  counsel,  further  recital  in  the  judgment  as  to 
the  court's  jurisdiction  is  unnecessary  and  may  be  treated  as  surplusage.^^  In  the 
absence  of  statutory  provisions  to  the  contrary,  a  judgment  is  limited  to  the  relief 
sought  by  the  pleadings,  and  it  need  not  specify  the  kind  or  character  of  the  execu- 
tion which  may  be  issued  for  its  enforcement  ;^*  but  an  award  of  execution  does  not 
invalidate  the  judgment.^  As  to  whether  a  judgment  should  be  ia  the  alternative 
for  property  or  its  value  is  largely  statutory.  ^°  Judgments  should  run  to  and 
against  parties  in  the  capacity  wherein  they  sue  or  defend.  ^^  A  contradictory  judg- 
ment will  be  reversed.''*  In  some  states  statutes  require  the  signature  of  the  judge,^' 
and  the  iusertion  of  the  amount  of  the  costs  ;^  in  others,  costs  are  taxed  by  the 
clerk.'^    The  failure  of  a  court  to  render  a  judgment  in  conformity  with  the  law  is 


Form  of  decrees,  see  Fletcher,  Eq.  PI.  & 
Pr.    §§   722-724. 

17.  Recital  of  facts  found  stricken  out. 
Beebe  v.  Mead,  101  App.  Div.  500,  92  N.  T.  S. 
51. 

18.  Transcript  reciting:  "Now,  April  16, 
1901,  on  mdtlon  of  [counsel],  the  court  di- 
rects judgment  for  want  of  an  appearance. 
•  •  *  Whereupon  judgment  Is  entered 
against  defendant  in  the  sum  oif  $1,250,  with 
interest  from  Nov.  14,  1898,"  sufficiently 
shows  a  judgment.  Old  Wayne  Mut.  Life 
Ass'n  V.  McDonough  [Ind.]  73  N.  B.  703. 
Where  a  statement  of  claim  embraces  two 
distinct  items  and  a  rule  Is  taken  for  judg- 
ment for  want  of  a  sufficient  affidavit  of  de- 
fense as  to  one  of  the  Items  specifying  It, 
the  court  may  give  judgment  by  the  sim- 
ple entry  "rule  absolute"  without  filing  an 
opinion  designating  the  item  for  which 
judgment  is  given.  Smucker  v.  Grinberg,  27 
Pa.  Super.  Ct.  531. 

19.  Rowe  V.    Rowe,    92  N.   T.    S.   491. 

.20.  An  order  for  judgment  which  em- 
bodied the  final  determination  of  the  action 
made  by  the  trial  court  and  was  In  the  form 
required  for  a  judgment,  but  concluded  with 
a  direction  to  enter  judgment,  signed  by  the 
judge  and  attested  by  the  clerk,  was  re- 
corded in  full  in  the  judgment  book,  where 
It  was  again  signed  by  the  judge  and  clerk, 
held  that  such  record  was  a  valid  judgment. 
Hagier  v.   Kelly   tN.  D.]   103  N.  W.   629. 

21.  People   V.    Severson,    113   111.    App.    496. 

22.  Jefferson  County  Nat.  Bank  v.  Dewey, 
181  N.  Y.  98,  73  N.  B.  569.  See  case  for  dis- 
cussion  "of    distinction    between    two    forms. 

23.  Pacific  Selling  Co.  v.  Collins  [Ala,]  39 
So    579.     See  Appearance,  5  C.  L.  248. 

it.  Banning  v.  Roy  [Or.]  82  P.  708.  Un- 
der B  &  C.  Comp.  §  218,  in  order  to  justify 
an  arrest  and  Imprisonment  of  a  defendant 
upon  an  execution  in  a  civil  action,  where 
he  has  been  provisionally  arrested  and  dis- 
charged on  ball,  it  is  not  necessary  that  the 


judgment  should  show  the  Issuance  of  thff 
writ  or  an  order  therefor,  or  direct  an  exe- 
cution against  the  i>erson.  Id.  Laws  1899, 
pp.  299,  300,  §  18  do  not  require  that  the 
Judgment  order  in  tax  foreclosure  proceed- 
ings contain  a  direction  to  the  clerk  to 
make  out  and  enter  an  order  of  sale.  War- 
ner V.  Miner  [Wash.]  82  P.  1033.  An  award 
of  execution  adds  nothing  to  the  Judgment. 
Hartz  V.  Hausser  [Tex.  Civ.  App.]  14  Tex. 
Ct.  Rep.  141,   90  S.  W.   63. 

25.  State  v.  Alexander  [Tenn.]  90  S.  W. 
20. 

26.  Code  1896,  §  4144,  providing  that  If 
the  property  is  not  delivered  to  the  officer 
making  the  levy  and  costs  paid,  an  execution 
shall  issue,  does  not  require  the  judgment  to 
be  in  the  alternative  for  the  property  or  Its 
value.  Johnson  v.  Citizens'  Bank  [Ala,]  39 
So.    577. 

27.  A  judgment  against  a  receiver  should 
run  against  him  In  his  official  capacity  and 
direct  payment  in  due  course  of  administra- 
tion. Malott  V.  Mapes,  111  111.  App.  340;  Ma- 
lott  V.  Howell,  111  111.  App.   233. 

28.  Judgment  dismissing  the  action  for 
want  of  prosecution  and  awarding  costs 
against  defendants.  Vlckers  v.  Chisholm 
[Colo.  App.]    79  P.   302. 

29.  The  provision  of  Code,  §  242  that  the 
record  of  the  proceedings  of  the  district 
court  "shall  be  signed  by  the  judge"  Is  di- 
rectory only.  Donnelly  v.  Smith  [Iowa]  103 
N.  W.  776.  Held,  under  such  section  an  ap- 
peal would  lie  from  an  order  refusing  a  tem- 
porary writ  of  injunction  in  connection  with 
an  action  to  abate  an  Intoxicating  liquor 
nuisance,  though  it  did  not  appear  that  the 
record  entry  had  been  signed  by  the  judge. 
Id. 

30.  Under  Municipal  Court  Act  (Laws 
1902,  p.  1589,  c.  580)  §§  341,  342,  a  judgment 
is  not  complete  until  the  costs  are  inserted. 
Allen  V.  Wells,  Fargo  &  Co.,  95  N.  T.  S.  697! 


C  Cur.  Law. 


JUDGMENTS 


237 


not  a  clerical  misprision.'^  Technical  errors  in  the  form  of  the  judgment  are  not 
generally  ground  for  reversal  on  appeal.^'  The  trial  court  must  enter  judgment 
in  accordance  with  an  appellate  man-date.'* 

Nunc  pro  tunc  entries.^^ — Judgment  haTing  been  actually  rendered  by  the 
court,'"  but  owing  to  the  misprision  of  the  clerk  the  judgment  so  pronounced  has 
not  been  entered/^  or  has  been  erroneously  entered/'  the  court  of  rendition  has  in- 
herent power,''  and  it  is  its  duty**  at  any  time*^  on  notice  and  motion*^  or  sua 
sponte*'  to  correct  the  record  so  as  to  make  it  recite  the  facts  without  vacating  the 
judgment  and  entering  a  new  one,**  and  if  it  refuses  to  so  do  the  aggrieved  party 
is  entitled  to  mandamus  to  compel  the  correction.*'  This  power  exists  even  after  the 
expiration  of  the  term  of  rendition  and  the  taking  of  an  appeal,*"  and  even  after 
judgment  on  appeal,  it  being  apparent  that  attention  was  not  called  to  the  error 
on  review  and  the  appellate  decree  being  in  no  way  based  on  such  error.*^  By  an 
extension  of  this  doctrine  judgments  to  which  one  is  clearly  entitled  and  which  must 
have  been  omitted  or  erroneously  framed  by  mere  inadvertenoe  will  be  entered  or 


31.  state  V.  Alexander  tTenn.]  90  a  "W. 
20.      See  Costs.  5  C.  L.   842. 

32.  Commonwealth  v.  RatclifE,  27  Ky.  Ij. 
R.  297,  84  S.  W.  1147.  Failure  of  the  court 
to  add  an  order  awarding  a  capias  ad  satis- 
faciendum to  a  Judgment  against  the  sheriff 
of  a  county  for  collecting  taxes  in  excess  of 
the  constitutional  limit  is  not  a  mere  clerical 
misprision.     Id. 

33.  So  held  where  the  judgment  was  for 
damages  instead  of,  technically,  in  debt. 
"Weber  v.  Powers,  114  111.  App.  411  [dicta]. 
Mistake  in  plaintiffs  Christian  name  held 
Immaterial.  Cleveland,  etc.,  R.  Co.  v.  Sur- 
relJs,    115    111.    App.    615. 

34.  In  an  action  to  set  aside  a  deed  it  was 
ordered  that  plaintiff  give  a  bond  and  collect 
the  rents,  and  the  mandate  on  appeal  direct- 
ed the  dismissal  of  the  complaint,  held,  a 
judgment  against  the  sureties  on  the  bond 
was  unauthorized.  Burnham  v.  Chase  [Wis.  J 
102  N.  "W.  940.  "Where  a  lower  court  fails  to 
enter  a  final  decree  in  accordance  with  a 
mandate  or  rescript  of  an  appellate  court, 
the  latter  court  may  order  the  entry  of  such 
decree  as  the  mandate  or  rescript  calls  for, 
to  complete  the  record.  Tyndale  v.  Stan- 
wood  [Mass.]  73  N.  B.  540.  See  Appeal  and 
Review,    5    C.   L..    121. 

3.5.     See  4  C.  I>.  297. 

36.  People  v.  District  Ct.  [Colo.]  79  P. 
1014;  Groton  Bridge  &  Mfg.  Co.  v.  Clark 
Pressed  Brick  Co.  [C.  C.  A.]  136  F.  27;  Mack 
V.  Polecat  Drainage  Dist.,'216  111.  56,  74  N.  B. 
691;  Gagnon's  case,  38  Ct.  CI.  10;  Finch  v. 
Finch,  111  111.  App.  481. 

37.  People  v.  District  Ct.  [Colo.]  79  P. 
1014;  Ex  parte  Marks  [C.  C.  A.]  136  F.  168. 
May  correct  matters  of  form  after  term  of 
rendition.  Finch  v.  Finch,  111  111.  App.  481. 
Under  Acts  1881,  p.  68,  authorizing  the  court 
to  allow  and  charge  a  lien  for  attorney's 
fees,  the  court  may  amend  its  decree  in  this 
regard  so  as  to  make  it  speak  the  truth. 
Kelley  v.  Laconia  Levee  Dist.  [Ark.]  85  S. 
"W.  249.  "Where  clerk  failed  to  make  formal 
entry  of  judgment,  court  may  order  it  enter- 
ed nunc  pro  tunc.  This  though  the  attor- 
ney for  the  prevailing  party  has  become 
judge.     Stern  v.   Bennington    [Md.]   60  A.   17. 

38.  People  v.  District  Ct.  [Colo.]  79  P. 
1014.     Judgment    not    entered    in    full.     Gro- 


ton Bridge  &  Mfg.  Co.  v.  Clark  Pressed  Brick 
Co.  [C.  C.  A.]  136  F.  27.  Error  of  computa- 
tion appearing  on  the  face  of  the  record, 
Brickson  v.  Stockton  &  T.  C.  R.  Co.  [Cal.] 
82  P.  961.  "Where  findings  were  duly  made, 
redxiced  to  writing,  signed  and  filed  in  the 
cause  but  by  the  error,  misprision  and  omis- 
sion of  the  clerk  were  not  entered  on  the 
judgment,  held,  they  should  be  entered  nunc 
pro  tunc  after  entry  of  judgment.  School 
Dist.  No.  3,  Carbon  County,  v.  "Western  Tube 
Co.  ["Wyo.]  80  P.  155.  There  Is  no  difference 
in  the  power  of  a  court  to  correct  its  minutes 
by  entering  nunc  pro  tunc  an  order  made 
but  not  entered,  and  Its  power  to  correct 
its  minutes  by  expunging  therefrom  an  or- 
der never  In  fact  made.  Texas  &  N.  O.  R.  Co. 
V.  "Walker   [Tex.  Civ.  App.]   87  S.  "W.  194. 

39.  Ex  parte  Marks  [C.  C.  A.]  136  F.  168. 
Id. 

40.  People  V.  District  Ct.  [Colo.]  79  P. 
1014;  Brickson  v.  Stockton  &  T.  C.  R.  Co. 
[Cal.]    82  P.    961. 

41.  Ex  parte  Marks   [C.   C.  A.]   136  F.   168. 
43.     Phelps  V.  "Wolff  [Neb.]  103  N.  "W.  1062; 

Groton  Bridge  &  Mfg.  Co.  v.  Clark  Pressed 
Brick  Co.  [C.  C.  A.]  136  F.  27;  Brickson  v. 
Stockton  &  T.  C.  R,  Co.   [Cal.]    82  P.   961. 

43.  Gri-oton  Bridge  &  Mfg.  Co.  v.  Clark 
Pressed   Brick  Co.    [C.   C.  A.]    136   F.    27. 

44.  Brickson  v.  Stockton  &  T.  C.  R.  Co. 
[Cal.]   82  P.  961. 

45.  So  held  where  court  granted  liew  trial 
and  denied  defendant's  motion  for  judgment 
nunc  pro  tunc.  People  v.  District  Ct. 
[Colo.]    79    P.    1014. 

4«.  Texas  &  N.  O.  R.  Co.  v.  "Walker  [Tex. 
Civ.  App.]  87  S.  "W.  194.  Power  of  court  af- 
ter proceedings  to  vacate  judgment  on  mo- 
tion for  a  new  trial  or  on  appeal  or  under 
Code  Civ.  Proc.  §  473  is  limited  to  the  cor- 
rection of  mere  clerical  misprisions  on  the 
record,  or  to  the  excision  of  such  parts  of  the 
record  as  appear  to  be  or  can  be  shown  to 
be  void  for  lack  of  jurisdiction  or  power. 
Grannis  v.  Superior  Ct,  146  Cal.  245,  79  P. 
891. 

47.  Edinburgh  Lombard  Inv.  Co.  v. 
"Walsh  [Kan.]  79  P.  688.  Such  a  correction 
is  not  the  rendition  of  a  new  judgment  nor 
the  changing  ot  a  judgment  which  has  been 
afHrmed   by   the   supreme   court.     Id. 
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supplied.*'  A  Jurisdictional  defect  cannot  be  cured  by  a  nunc  pro  tunc  order.*' 
Laches  in  making  the  motion  may  bar  relief.^"  An  entry  -which  is  insufficient  to 
constitute  a  iinal  judgment  does  not  constitute  a  bar  to  an  application  for  the  entry 
of  a  nunc  pro  tunc  judgment."^.  The  entry  of  judgment  nunc  pro'  tunc  as  of  the 
date  of  the  motion  for  judgment  is  proper  where  prejudice  would  otherwise  result 
from  the  delay  in  the  decision  of  the  case.'^  Wliere  there  has  been  no  change  of  parties 
after  verdict,  the  losing  party  is  not  prejudiced  by  a  nunc  pro  tninc  entry  of  judg- 
ment even  though  the  court  had  no  power  to  so  enter  it.^^  The  one  causing  the 
error  cannot  object  to  its  correction  after  the  expiration  of  the  term  of  rendition.'* 
The  petition  in  a  suit  to  correct  the  record  in  a  case  by  expunging  an  order  never 
in  fact  made  need  not  be  supported  by  affidaYit,^^  nor  need  it  tender  nor  meet  the 
issue  covered  by  the  order.^*  Except  in  those  states  wherein  the  judge,  in  open 
court,  orally  directs  the  clerk  to  enter  up  judgment,^^  parol  evidence  is  inadmissible 
to  show  that  the  judgment  was  actually  rendered.^*  On  a  motion  to  enter  findings 
nunc  pro  tunc,  the  bill  of  exceptions  is  competent  evidence  tlmt  the  findings  were 
in  fact  made.°°  A  nunc  pro  tunc  judgment  must  conform  to  and  be  no  broader 
in  its  terms  than  the  judgment  actually  rendered.** 

Contents  of  judgment  roll.^'^ — At  common  law  the  judgment  roll  was  made  up 
of  all  the  papers  in  the  case  necessary  to  support  the  judgment,  and  every  jurisdic- 
tional requisite  to  a  valid  judgment  was  required  to  be  evidenced  by  some  paper 
incorporated  as  a  part  thereof.*"  In  Arizona  a  statement  of  the  evidence  is  not  a 
jurisdictional  part  of  the  judgment  roll  where  a  default  is  taken.®' 

FUing  transcript  in  other  courts. — Statutory  requirements  must  be  observed.** 


48.  "Where  after  entry  of  Judgment  for 
the  amount  admitted  by  the  answer  to  be 
due,  plaintiff  after  trial  resulting  in  his  fav- 
or has  another  Judgment  for  the  entire  claim, 
there  is  simply  a  clerical  misprision  which 
may  be  corrected  on  motion.  Dersoh  v. 
Walker  [Ky.]  89  S.  W.  233.  Technical  er- 
ror in  referring  an  action  on  a  guardian's 
bond  to  an  assessor  to  ascertain  the  sum 
for  which  execution  shall  issue  before  enter- 
ing judgment  for  the  penalty  of  the  bond. 
Donaher  v.  Flint  tMass.]  74  N.  E.  927. 

Note.  In  15  Bnc.  PI.  &  Pr.  214,  citing 
Doane  v.  Glenn,  1  Colo.  456^  it  is  said  that 
this  extension  of  the  rule  is  based  on  the 
fiction  that  the  omission  or  misentry  was 
a  clerical  misprision. 

49.  SO'  held  where  there  was  a  failure  to 
properly  file  the  summons,  etc.,  with  the 
clerk  as  required  by  Code  Civ.  Proo.  §  44  2. 
Fink  V.  "Waliach,  95  N.  T.  S.   872. 

50.  Six  months'  delay,  plaintiff's  attor- 
ney having  succeeded  to  the  judgeship  and 
no  other  attorney  being  employed  by  plain- 
tiff, held,  plaintiff  was  not  guilty  of  laches 
In  moving  for  an  entry  of  judgment  nunc 
pro  tunc.  Stern  v.  Bennington  [Md.]  60  A. 
57. 

51.  Entry  was  made  by  clerk  of  court. 
Phelps   v.   Wolfe    [Neb.]    103   N.   W.    1062. 

5a  Judgment  so  entered  where  pending 
reargument  for  a  motion  for  judgment  a 
child  was  born  w^ho  would  be  a  necessary 
party  Jewett  v.  Schmidt,  45  Misc.  471,  92 
N    Y.'s.  737,  afd.  95  N.  T.  S.  631. 

63.     Stern    v.    Bennington    [Md.]    60   A.    17. 

54.  Clerical  error.  Ex  parte  Marks  [C.  C. 
A.]   136  F.   168. 

55  Texas  &  N.  O.  E.  Co.  v.  Walker  [Tex. 
CIv.'app.]   87  S.  W.  194. 


56.  Where  order  sought  to  be  expunged 
purported  to  allow  an  appeal  without  pay- 
ment or  security  for  costs,  held,  tiie  peti- 
tion was  not  required  to  tender  or  meet  the 
issue  whether  the  appellants  in  the  original 
case  were  unable  to  pay  the  costs  or  give 
security  therefor.  Texas  &  N.  O.  R.  Co.  v. 
Walker  [Tex.  Civ.  App]   87  S.  W.  194. 

5T.  Clerk  failed  to  enter  judgment.  Stern 
V.  Bennington  [Md.]   60  A.   17. 

58.  Crystal  Ice  &  Cold  Storage  Co.  v. 
Marion  Gas  Co.  [Ind.  App.]  74  N.  E.  15. 
Nunc  pro  tunc  entry  denied  where  motion 
stated  that  judge  had  started  to  write  the 
subject  of  the  entry  and  had  written  two 
words  thereof.  Id.  Naturalization  decree. 
Gagnon's  Case,  38  Ct.  CI.  10.  The  fact  that 
the  court  gave  judgment  at  the  previous 
term  can  only  be  proved  by  some  memorial 
paper  or  minute  In  the  case  at  such  former 
term.  Mack  v.  Polecat  Drainage  Dist.  216 
111.  56,  74  N.  E.  691. 

59.  School  Dist.  No.  3,  Carbon  County  v. 
Western   Tube   Co.    [Wyo.]    80   P.    155. 

60.  Where  the  decree  so  entered  contains 
findings  not  supported  by  the  evidence  in- 
troduced on  the  hearing  of  the  application 
for  its  entry,  it  will  be  reversed  as  to  such 
findings.-  Phelps  v.  WolfE  [Neb.]  103  N  W 
1062. 

61.  See    4   C.   L.    298. 

62.  Steinfield  v.  Montijo   [Ariz.]    SO  P.   325 

63.  Rev.  St.  1901,  §§  1435,  1443  construed. 
Steinfield  v.    Montijo    [Ariz.]    80  P.    325. 

64.  Where  a  certificate  of  a  judgment 
filed  Feb.  1,  1898,  failed  to  recite  the  name  of 
the  owner  as  required  by  Code  1896,  §§  1920- 
1922,  the  judgment  did  not  constitute  a  lien 
Greenwood  v.  Trigg,  Dobbs  &  Co.  [Ala.]  39 
So.   361.     Acts   1898-99,  p.   34,   amending  such 
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An  abstract  is  not  equivalent  to  a  transcript.""     In  Mississippi  a  justice's  judgment 
may  be  enrolled  in  the  circuit  court  immediately  upon  rendition."" 

§  5.  Occasion  and  'propriety  of  amending,  opening,  vacating  or  reslravning 
enforcement.^''  A.  Before  fmality.^^ — During  the  term  the  judgment,  unless  it  be 
rendered  by  consent,""  lies  wholly  within  the  control  of  the  court,  and  the  latter,  in 
the  exercise  of  its  discretion,'"  can  vacate,'^  alter,  revise  or  amend  if'  as  it  sees  iit, 
short  of  introducing  and  adjudicating  a  new  cause  of  action,^'  even  though  a 
transcript  be  filed  in  a  higher  court  for  the  purpose  of  creating  a  lien.''*  The  dis- 
cretion must,  however,  be  exercised  for  reasonable  cause  and  upon  such  grounds  as 
may  reasonably  happen  to  a  person  in  the  exercise  of  ordinary  diligence  in  the  pro- 
tection of  his  rights.'"  A  motion  to  vacate  may  prevent  finality  and  a  continuance 
will  then  extend  the  power,'"  and  to  effectuate  this  purpose  the  motion  may  be  oral 
and  unaccompanied  by  a  statement  of  the  grounds  therefor."  If  the  case  goes  over 
by  law  as  undisposed  of,  no  order  of  continuance  is  needed.'^  In  many  states  and 
especially  in  the  case  of  default  judgments'^  statutes  extend  the  time  at  which  the 
judgment  may  be  set  aside  and  defenses  let  in,  and  the  weight  of  authority  is  to  tho 
efieet  that  these  statutory  provisions   are  mandatory*"   and   apply  only  to  the 


code  provisions,  held  prospective  In  Its  oper- 
ation and  not  to  cure  such  certificate.     Id. 

65.  The  filing  of  an  abstract  of  a  justice's 
judgment  in  the  clerk's  office  of  the  circuit 
court  confers  no  authority  upon  the  clerk  of 
the  circuit  court  to  issue  execution  thereon. 
Steringer  v.  John  Mackle  &  Co.  [W.  Va,]  49 
S.  B.  942. 

66.  Even  though  the  five  days  allowed 
for  an  appeal  have  not  elapsed.  Code  1892, 
§  2413  construed.  Minshew  v.  Davidson  & 
Co.    [Miss.]    38    So.   315. 

67.  See  4  C.  L.  299.  As  to  Equity  Prac- 
tice see  generally,  Fletcher,  Eq.  Pi.  &  Pr.  §§ 
729,    732. 

68.  See  4  C.  I*  299.  See  New  Trial  and 
Arrest  of  Judgment,   4   C.  I*   810. 

69.  The  court  cannot  modify  or  change  the 
terms  of  a  consent  decree.  Massey  v.  Bar- 
hee,  138  N.  C.  84,  50  S.  B.  567. 

70.  Horn  v.  United  Securities  Co.  [Or.]  81 
P.  1009;  Klepfer  v.  Keokuk,  126  Iowa.  592, 
102  N.  W.  515;  In  re  Sugg's  Estate  [S.  C] 
51  S.  B.  263.  B.  &  C.  Comp.  §  103.  Nye  v. 
Bill  Nye  Gold  Min.  &  Mill.  Co.  [Or.]  80  P.  94. 
So  held  where  defendant  and  corroborating 
witnesses  testified  as  to  facts  constituting  a 
meritorious  defense.  Gottlieb  v.  Mlddleberg, 
23  Pa.  Super.  Ct.  525. 

71.  Kloeckner  v.  Schafer,  110  111.  App.  391. 
Default  judgment  taken  before  answer  day. 
Rev.  St.  §  5354,  subd.  3  construed.  Elyrla 
Milling  Co.  v.  Swartz,  3  Ohio  N.  P.  (N.  S.) 
251.  The  court  may  set  aside  a  verdict  and 
judgment  and  entertain  a  motion  to  dismiss 
for  want  of  jurisdiction.  Toledo  Traction 
Co.  V.  Cameron  [C.  C.  A.]  137  F.  48.  Default 
judgments  taken  before  answer  day  are  ir- 
regular within  the  meaning  of  Rev.  St.  § 
5354,  subd.  3,  and  hence  may  be  vacated  dur- 
ing term  of  rendition.  Elyria  Milling  Co.  v. 
Swartz,   3  Ohio  N.  P.    (N.   S.)    251. 

72.  Can  strike  an  award  of  execution 
against  an  administrator  from  the  judgment. 
McLaughlin  v.  Chicago,  etc.,  R.  Co.,  115  111. 
Aop  262.  Extra  allowance  of  costs  made. 
BoWers  v.  Male,  102  App.  Div.  609,  92  N.  T. 
S  183.  Defendant  held  entitled  to  have  a 
judgment    rendered    on    the    merits   amended 


to  show  such  fact.     Ruegamer  v.  Ciesllnskie, 
93   N.   T.   S.   599. 

7S.  An  amendment  changing  the  real 
plaintiff  held  not  permissible.  Good  Roads 
Machinery  Co.  v.  Old  Lycoming  Tp.,  26  Pa. 
Super.    Ct.    156. 

74.  Filing  a  transcript  of  a  default  Judg- 
ment rendered  In  a  superior  court  In  the  dis- 
trict court  so  as  to  create  a  lien  on  land 
does  not  deprive  the  superior  court  of  power 
to  set  it  aside.  Code  §§  260,  263,  273,  3790 
and  4537  considered.  Klepfer  v.  Keokuk,  126 
Iowa,   692,   102  N.  W.   516. 

75.  Moody  V.  Reiohow,  38  Wash.  303,  80 
P.    461. 

76.  77.     Hartman  v.  Vlera,  113  111.  App.  216. 

78.  Harkness  v.  Jarvis  [Mo.  App.]  88  S. 
W.  1025. 

79.  A  defendant  served  by  publication  on- 
ly held  entitled  at  any  time  within  three 
years  after  the  rendition  of  the  judgment  to 
have  the  judgment  reopened  and  to  be  al- 
lowed to  come  in  and  defend.  Gen.  St.  1901, 
§  4511  considered.  McKee  v.  Covalt  [Kan.] 
81  P.  475.  The  general  provisions  of  the  statute 
of  limitations  do  not  govern  suits  brought 
under  Burns'  Ann.  St.  1901,  §  609,  pro- 
viding that  parties  against  whom  a  judg-- 
ment  has  been  rendered  without  other  no- 
tice than  by  publication  may  have  the  same 
reopened  at  any  time  within  6  years  of  ren- 
dition. Hollenback  v.  Poston,  34  Ind.  App. 
481,  73  N.  E.  162.  2  Ball.  Ann.  Codes  &  St. 
§  5518,  providing  for  the  vacation  of  default 
judgments  based  on  service  by  publication, 
applies  only  to  actions  for  the  recovery  of 
possession  of  real  property  and  not  to  a  suit 
to  set  aside  fraudulent  conveyances.  Jordan 
V.  Hutchinson  [Wash.]  81  P.  867.  Under 
Comp.  Laws  1897,  §  496,  the  right  to  appear 
is  absolute  and  conditional  on  the  payment 
of  costs  or  securing  thereof  and  the  appear- 
ing defendant  is  not  required  to  give  any 
notice  to  the  opposite  party  except  as  to  sub- 
sequent steps.  Coffin,  v.  Ontonagon  Circuit 
Judge  [Mich.]  12  Det.  Leg.  N.  219,  103  N.  W. 
835. 

80.  National  Metal  Co.  v.  Greene  Consol. 
Copper  Co.   [Ariz.]   80   P.   397.     Rev.   St.   1901, 
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enumerated  grounds.'*  Where  a  remittitur  is  entered  after  judgment,  the  Judgment 
should  be  corrected  and  not  allowed  to  stand  for  the  full  amount.*^  In  some  states 
an  irregular  judgment  may  be  set  aside  after  term*^  on  a  showing  of  merits.** 
In  North  Dakota  the  word  "term"  as  applied  to  the  district  court  is  deemed  to  have 
lost  its  common-law  meaning;  hence  it  follows  that  such  court  can  exercise  its 
inheremt  power  to  grant  relief,  on  motion,  from  an  irregular  judgment  or  order  at 
any  time  unless  the  time  for  so  doing  has  been  limited  by  law.*"  An  interlocutory 
judgment  may  be  set  aside  at  any  time  before  final  judgment.*'  In  some  cases 
when  necessary  for  the  furtherance  of  justice  an  appellate  court  on  appeal  may 
grant  relief,*^  especially  against  clerical  errors**  and  inadvertent  omissions.*' 

(§  5)  B.  Right  to  relief  after  the  judgment  has  become  final  as  6y  the 
expiration  of  the  term  of  rendition  or  of  the  statutory  extension  thereof.^" — In 
the  absence  of  statutes  a  judgment  cannot  be  vacated,  altered  or  amended  after  it 
has  become  a  finality®*  unless  it  is  void°^  or  was  procured  by  fraud,"*  accident"* 


par.  147S  is  mandatory  and  the  trial  court 
has  no  power  to  vacate,  set  aside  or  modify 
its  judgment  at  a  term  subsequent  to  the 
term  of  rendition.  Id.  Under  Code  Civ. 
Proc.  §  75,  requiring  the  application  to 
be  made  within  six  months  after  adjourn- 
ment of  the  term  of  rendition,  the  court  can- 
not set  aside  an  irregular  or  erroneous  judg- 
ment after  the  expiration  of  such  time. 
People  V.  District  Ct.  [Colo.]  80  P.  1065.  Un- 
der Laws  1880,  p.  356,  c  232,  §  63,  an  appli- 
cation to  open  a  default  judgment  whether 
made  In  the  city  or  in  the  county  court 
must  be  made  within  20  days  after  the  ren- 
dition of  such  judgment.  Cooper  v.  Cooper, 
94  N.  T.  S.   814. 

81.  A  motion  to  vacate  for  irregularity 
may  be  heard  and  granted  even  though  more 
than  one  year  has  elapsed  since  notice  of 
the  judgment.  Rev.  Codes  1899,  |§  5298,  5605 
construed.  Martinson  v.  Marzolf  [N.  D.]  103 
N.    W.    937. 

85S.  Forcible  entry  and  detainer  proceed- 
ings. Barada-Ghio  Real  Estate  Co.  v.  Heid- 
brink    [Mo.    App.]    86    S.    W.    1109. 

83.  Code  Civ.  Proc.  §  602.  Gavin  v.  Reed 
[Neb.]  102  N.  W.  455.  May  be  set  aside  with- 
in a  reasonable  time  after  the  expiration  of 
the  term.  Scott  v.  Mutual  Reserve  Fund 
Life  Ass'n,  137  N.  C.  515,  50  S.  E.  221.  Code. 
§  274  applies  only  to  regular  judgments. 
Becton  v.  Dunn,  137  N.  C.  559,  50  S.  B.  289. 
A  default  judgment  entered  while  there  was 
a  good  answer  and  defense  bond  on  file  is 
irregular.     Id. 

84.  Scott  V.  Mutual  Reserve  Fund  Life 
Ass'n,  137  N.  C.  515,  50  S.  E.  221.  Code  Civ. 
Proc.  §  602.  Gavin  v.  Reed  [Neb.]  102  N.  "W. 
455. 

85.  Default  judgment  entered  against  one 
not  in  default  may  be  set  aside  at  any  time. 
Martinson  v.   Marzolf  [N.   D.]    103   N.  W.    937. 

8«.  A  decree  pro  confesso  rendered  on  a 
cross  bill  is  interlocutory  and  within  Federal 
Equity  Rule  1  and  hence  the  decree  may  be 
vacated  on  motion  after  the  adjournment  of 
the  term.  Blythe  Co.  v.  Bankers'  Inv.  Co. 
[Cal.]   81  P.   281. 

87.  "While  the  supreme  court  will  not  or- 
dinarily correct  irregularities  in  the  judg- 
ment on  writ  of  error,  it  will  do  so  if  the 
statutory  time  for  such  correction  in  the 
trial  court  has  expired  and  the  judgment 
debtor  is  without  other  remedy.     Fidelity  & 


Deposit  Co.  V.  Schuchman,  189  Mo.  468,  88 
S.  W.  626.  See,  also,  Appeal  and  Review^,  5 
C.   L.    121. 

88.  Clerical  error  in  form  of  judgment. 
Johnson  v.  Citizens'  Bank  [Ala.]  39  So.  577. 
Mistake  in  description  of  land  in  partition 
decree.  Hanrick  v.  Hanrick  [Tex.  Civ.  App.] 
81  S.  W.  795.  Where  a  mistake  in  the  meas- 
ure of  damages  is  susceptible  of  mathemati- 
cal calculation,  an  appellate  court  may  cor- 
rect the  same.  Cox  v.  Burdett,  23  Pa.  Super. 
Ct.    346. 

89.  A  decree  may  be  amended  by  supply- 
ing an  omission  to  fix  a  day  of  sale.  Greg- 
ory V.  Perry   [S.  C]   50  S.   B.   787. 

»0.  See  4  C.  L.  299,  301,  304,  306.  Nunc 
pro  tunc  entries,  see  ante,  §  4.  Statutes 
extending  time  before  judgment  becomes 
final,  see  ante,  this  section,  subdivision  A 

91.  After  term  of  rendition.  People  v. 
District  Ct.  [Colo.]  80  P.  1065;  Finch  v. 
Finch,  111  111.  App.  481;  Doremus  v.  Chicago, 
212  111.  513,  72  N.  B.  403.  Where  several 
terms  had  elapsed  between  an  order  of  con- 
firmation of  an  assessment  and  an  order 
denying  Uie  sale  of  the  property  benefited, 
held  the  order  denying  the  sale  did  not 
operate  to  set  aside  the  judgment  of  con- 
firmation and  hence  a  subsequent  assess- 
ment could  only  be  made  under  Laws  1897, 
p.  122,  §  60.  Id.  Rev.  St.  1901,  par.  1478 
construed.  National  Metal  Co.  v.  Greene 
Consol.  Copper  Co.  [Ariz.]  80  P.  397.  A  court 
cannot  at  a  later  term  release  a  final  judg- 
ment entered  at  a  former  term  upon  a  writ 
of  scire  facias  upon  a  recognizance  of  bail. 
State  V.  Boner  [W.  Va.]  49  S.  B.  944.  Alleg- 
ed errors  of  law  cannot  be  examined  and  re- 
vised on  motion  entered  after  term  of  rendi- 
tion. Crane  v.  Stafford,  217  111.  21,  75  N. 
E.  424.  Federal  court  has  no  power  after 
expiration  of  the  term  to  vacate  judgment 
for  fraud  in  the  procurement.  King  v. 
Davis,  137  F.  198.  So  held  where  the  judg- 
ment was  based  on  a  false  return  of  serv- 
ice of  process,  plaintiff  at  law  having  par- 
ticipated in  the  fraud.  Id.,  137  F.  222.  A 
default  judgment  of  forfeiture  for  an  alleg- 
ed attempt  to  defraud  the  customs  laws  can- 
not be  vacated  for  irregularities  in  the  pro- 
cedure after  term  and  more  than  two  years 
after  its  entry.  United  States  v.  Four  Lor- 
gnette Holders,  132  F.  564.  After  proceed- 
ings to  vacate  or  modify  a  judgment  on  mo- 
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or  mistake,"'  or  unless  the  vacation  or  modification  is  ordered  by  an  appellate  court.®" 
In  many  states  tliis  rule  has  been  enlarged  by  statutes  providing  for  the  vacation 
of  a  judgment  taken  against  a  party  through  his  mistake,  inadvertence,  surprise 
or  excusable  neglect.®'  That  the  judgment  is  erroneous  is  no  ground  for  setting  it 
aside"*  except  on  appeal.""  Mere  irregularities  are  not  grounds  for  relieP  and  this 
is  true,  though  the  judgment  be  against  an  infant,  there  being  no  proof  that  the 
latter  suffered  substantial  injustice.^  After  the  term  of  rendition  courts  of  law 
exercise  equitable  control  over  judgments  by  confession.'  While  a  Federal  law  court 
has  no  power  to  vacate  its  judgment  of  a  former  term*  except  for  errors  of  fact  such 
as  can  be  relied  on  under  writ  of  error  coram  nobis,"  for  a  fact  occurring  after 
judgment  such  as  can  be  relied  on  audita  querela,'  or  for  want  of  jurisdiction 
shown  on  the  face  of  the  record,'  still  such  court  has  power,  equitable  in  its  nature, 
to  so  control  the  execution  of  its  final  processes  as  to  prevent  a  wrong  from  being 
done  thereby.* 

In  all  cases  the  grant  of  relief  is  discretionary  with  the  court"  and  the  exercise 
of  this  discretion  ought  to  tend  in  a  reasonable  degree  to  secure  a  determination  of 


tion  for  a  new  trial  or  on  appeal  or  under 
Code  Civ.  Proc.  §  473  are  ended  and  the  time 
therefor  has  expired,  the  superior  court  has 
no  power  or  authority  to  vacate  or  modify 
its  Judgment  in  a  matter  of  substance,  on 
account  of  judicial  error  in  the  decision,  no 
matter  how  apparent  such  error  may  be  on 
the  face  of  the  decree.  Grannis  v.  Super- 
ior Ct.,  146  Cal.  245,  79  P.  891. 

92.  Where  judgment  was  void  by  reason 
of  the  relationship  of  the  judge  to  one  of  the 
parties  to  the  action.  Elmira  Realty  Co.  v. 
Gibson,  92  N.  Y.  S.  913;  Bailey  v.  Hood,  38 
Wash.  700,  80  P.  559;  People  v.  District  Ct. 
[Colo.]  80  P.  1065;  Roberts  v.  Hickory  Camp 
Coal  &  Coke  Co.  [W.  Va.]  52  S.  B.  182;  Mac- 
Parland  v.  Saunders,  25  App.  D.  C.  438; 
Hickey  v.  Conley.  24  Pa.  Super.  Ct.  388. 
Code,  §  3796,  providing  for  opening  a  default 
judgment  and  granting  a  new  trial,  does  not 
apply  where  judgment  is  void  for  want  of 
jurisdiction.  Gaar,  Scott  &  Co.  T.  Taylor 
[Iowa]  105  N.  W.  125.  A  default  judgment 
may  be  directly  attacked  for  the  insuf- 
ficiency of  service  by  publication  In  a  pro- 
ceeding  to   set   the   same   aside.     Id. 

93.  Dart  v.  Richardson  [Minn.]  104  N.  W. 
1094;  Arnout  v.  Chadwick  [Neb.]  104  N.  W. 
942;  W^ilson  v.  Wilson  [Wash.]  82  P.  154; 
York  County  v.  Thompson  [Pa.]  61  A.  1024. 
What  constitutes  fraud,  see  post,  next  sub- 
division. 

constitutes    accident,    see    next 


constitutes    mistake,    see    next 


94.  What 
subdivision. 

95.  What 
subdivision. 

96.  Doremus  V.  Chicago,  212  111.  513,  72 
N.    E.    403. 

97.  Clement  v.  Ireland,  138  N.  C.  136,  50 
S.    E.    570. 

98.  Snohomish  Land  Co.  v.  Blood  [Wash.] 
82  P.  933;  Mclnnes  v.  Sutton,  35  Wash.  384,  77 
P.  736.  Notice  of  leave  to  amend  being  un- 
necessary, an  erroneous  judgment  that  the 
return  of  service  to  such  notice  was  suf- 
ficient is  not  an  error  of  law  justifying  a 
vacation  of  the  final  judgment.  King  V. 
Davis,  137  P-  198.  After  proceedings  to  va- 
cate or  modify  a  Judgment  on  motion  for  a 
new  trial  on  an  appeal  or  under  Code  Civ. 
Proc.    §    473   are   ended,   and   the   time   there- 


for has  expired,  th©  superior  court  has  no 
power  or  authority  to  vacate  or  modify  its 
Judgment,  in  a  matter  of  substance,  on  ac- 
count of  Judicial  error  in  the  decision,  no 
matter  how  apparent  such  error  may  be  on 
the  face  of  the  record.  Grannis  v.  Superior 
Ct.,  146  Cal.  245,  79  P.  891. 

»9.  Mclnnes  v.  Sutton,  35  Wash.  384,  77 
P.    736. 

1.  By  moving  to  open  a  Judgment  by 
confession  one  admits  the  regularity  of  the 
judgment  and  merely  questions  the  right  of 
plaintiff  to  recover  on  the  merits.  Treasur- 
er of  Division  No.  168  v.  Keller,  23  Pa.  Super. 
Ct.    135. 

2.  This  is  especially  true  where  the 
rights  of  third  persons  have  become  involv- 
ed.    Middleton  v.  Stokes   [S.  C]   50  S.  B.  539. 

3.  Kloeckner  v.   Schafer,   110  111.  App.   391. 

4.  King  V.  Davis,  137  F.  222;  Id.,  137  F. 
198.  A  Federal  law  court  has  after  the  end 
of  the  term  no  power  to  vacate  a  judgment 
at  law  founded  on  a  false  but  apparently 
valid  return  of  service  of  process,  whether 
or  not  the  fraud  was  Induced  by  plaintiff. 
Id.,  137  F.  222. 

5.  King  V.  Davis,  137  F.  222.  (Coram 
"vobis"    in    opinion    evidently    a    misprint.) 

6.  King  V.  Davis,  137  F.  222.     See  post,  §   13. 

7.  8.     King  V.  Davis,   137  F.   222. 

9.  Everett  v.  Everett,  180  N.  T.  452,  73 
N.  E.  231;  Kjetland  v.  Pederson  [S.  D.]  104 
N.  W.  '677;  Pelegrinelli  v.  McCloud  River 
Lumber  Co.  [Cal.  App.]  82  P.  695;  Walton  v. 
Hartman,  38  Wash.  34,  80  P.  196.  Rev.  Codes 
1899,  §  5298.  Keeney  v.  Fargo  [N.  T>.]  105 
N.  W.  92;  Winstone  v.  Winstone  [Wash.]  82 
P,  268;  Hartman  v.  Viera,  113  111.  App.  216. 
Trial  court  has  power  to  set  aside  a  de- 
fault for  want  of  an  affidavit  of  defense. 
O'Connell  v.  King,  26  R.  I.  544,  59  A.  926. 
Discretion  is  governed  by  equitable  princi- 
ples. Martinson  v.  Marzolf  [N.  D.]  103  N.  W. 
937.  While  an  action  to  recover  land  was 
pending,  there  was  a  contest  in  the  Federal 
land  office  between  the  same  parties  involv- 
ing the  validity  of  certain  homestead  fil- 
ings, which  contest  resulted  in  a  decision 
for  the  defendants  in  the  present  action,  but 
there  was  a  petition  for  review  of  that  de- 
cision   still  pending   and   undetermined,   held. 
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the  rights  of  the  parties  upon  a  trial.^"  Eelief  will  not  be  granted  if  the  moving 
party  has  by  conduct  or  otherwise  waived  the  irregularity,  or  if  his  conduct  has  been 
such  as  to  render  it  inequitable  to  grant  relief.^^  Eelief  will  be  denied  if  the  appli- 
cant has  been  guilty  of  unexcused^^  negligence  or  laches/'  and  in  this  connection. 


that  if  the  petition  for  review  resulted  in  a 
decision  for  plaintiff  then  an  irregular  judg- 
ment in  his  favor  by  the  state  court  should 
not  he  vacated,  except  as  to  costs,  but  if 
the  petition  resulted  in  an  affirmance,  the 
state  judgment  should  be  vacated.  Id. 
Partition  decree  reopened  to  allow  divorced 
wife  of  one  of  the  parties  to  appear  and  set 
up  her  claims.  Foster  v.  Phinizy,  121  Ga. 
673,    49    S.    E.    865. 

Texas:  In  the  absence  of  sufficient  excuse 
the  granting  of  relief  is  discretionary.  Bl 
Paso  &  S.  W.  R.  Co.  v.  Kelley  [Tex.]  13  Tex. 
Ct.  Rep.  60,  87  S.  W.  660,  rvg.  [Tex.  Civ. 
App.]    83    S.  W.   855. 

10.  Default  judgment.  "Walsh  v.  Boyle 
[Minn.]  103  N.  W.  506.  Default  judgment 
opened,  on  condition  that  defendant  pay 
plaintiff  counsel  fees,  where  he  had  a  good 
defense  and  was  not  notified  that  the  case 
had  been  assigned  for  trial,  though  he  was 
negligent  In  employing  counsel.  Miller  v. 
McCormick    [R,    I.]    60    A.    48 

11.  Martinson  v.  Marzolf  [N.  D.]  103  N. 
W.    937. 

la  In  the  absence  of  a.  sufficient  excuse 
the  right  is  discretionary.  El  Paso  &  S.  W. 
R.  Co.  V.  Kelley  [Tex.]  13  Tex.  Ct.  Rep.  60,  87 
a  "W.  660,  rvg.  [Tex.  Civ.  App.]  83  S.  W. 
855.  Default  judgment  set  aside  where  it 
appeared  that  failure  to  enter  an  appear- 
ance was  an  oversight  due  to  the  papers  in 
the  case  getting  misplaced.  Klepfer  v. 
Keokuk,  126  Iowa,  592.  102  N.  "W.  515.  Af- 
ter remittitur  from  appellate  court  had  been 
filed,  plaintiffs  served  an  amended  complaint 
on  the  stenographer  of  defendant's  attor- 
neys during  their  absence  and  the  stenog- 
rapher failed  to  call  the  attorney's  atten- 
tion to  the  matter.  One  of  defendant's  at- 
torneys had  requested  the  clerk  of  the  dis- 
trict court  to  inform  him  of  the  filing  of  the 
remittitur,  but  the  clerk  failed  to  do  so,  and 
though  such  attorney  met  plaintiff's  attor- 
ney every  day  the  latter  never  referred  to 
the  amended  complaint,  held  default  judg- 
ment would  be  set  aside.  Greene  v.  Mon- 
tana Brewing  Co.  [Mont]  79  P.  693.  Where 
the  answer  was  served  one  day  after  the  ex- 
piration of  the  statutory  time  to  answer 
and  the  application  for  leave  to  answer  show- 
ed a  defense  on  the  merits,  reasonable  ex- 
cuse, an  attachment  of  sufficient  of  defend- 
ant's land  to  protect  plaintiff  and  no  delay 
In  trial,  the  default  judgment  should  be 
opened.  "Walsh  v.  Boyle  [Minn.]  103  N.  "W. 
506.  Default  judgment  opened  on  condition 
that  defendant  pay  the  plaintiff's  counsel 
foes,  where  he  had  a  good  defense  and  was 
not  notified  that  the  case  had  been  assigned 
for  trial,  though  he  was  negligent  in  em- 
ploying counsel.  Miller  v.  McCormick  [R. 
I.]  60  A.  48.  After  injury  defendant  com- 
pany prepared  for  trial,  action  was  not 
commenced  for  two  years,  then  defendant 
turned  its  -evidence,  etc.,  over  to  an  insurance 
company  under  contract  to  defend  the  same; 
it  failed  to  do  so  and  a  default  judgment 
was  entered;  held,  there  being  a  showing  of 
merits,  the  default  should  be   opened.     Pele- 


grinelli  v.  McCloud  River  Lumber  Co.  [Cal. 
App.]  82  P.  695.  Defendant's  rights  being 
fully  protected  by  counsel,  the  latter's  re- 
fusal to  state  that  the  allowance  of  an 
amendment  to  the  complaint  surprised  him 
did  not  entitle  defendant  to  have  a  Judg- 
ment against  him  vacated.  Carlisle  v. 
Barnes,  102  App.  Div.  582,  92  N.  Y.  S.  924, 
afg.  45  Misc.  6,  90  N.  Y.  S.  810.  Five  years 
delay  held  to  bar  right  to  have  default  judg- 
ment opened  on  mere  statement  of  defendant 
that  "for  some  unaccountable  oversight  no 
affidavit  of  defense  was  filed."  Burrowes  Co. 
V.  Cambridge  Springs  Co.,  26  Pa.  Super.  Ct. 
315.  "Where  landlord  had  no  knowledge  of 
the  action  against  tenant  in  time  to  have 
himself  made  a  party,  he  is  entitled  to  have 
a  default  Judgment  against  the  tenant 
opened.  King  v.  Davis,  137  F.  198.  "Where 
defendant's  attorney  while  away  from  his 
home  city  telegraphed  to  another  city  where 
trial  was  to  be  had,  inquiring  of  plaintiff's 
attorney  as  to  when  the  case  would  be 
reached,  and  plaintiff's  attorney  replied  that 
it  would  be  impossible  to  reach  the  case  that 
week,  and  that  he  had  written;  but  instead 
of  writing  he  telegraphed  date  of  trial  to 
place  from  which  the  telegram  of  defendant's 
attorney  had  been  sent,  defendant's  attorney 
having  gone  home  did  not  get  the  telegram 
and  was  not  present  at  the  trial;  held,  de- 
fault judgment  would  be  vacated  on  the 
payment  of  costs.  O'Toole  v.  Phoenix  Ins. 
Co.  ["Wash.]  82  P.  175.  On  a  motion  to  va- 
cate a  default  Judgment  it  appeared  that  the 
defense  could  not  be  established  in  the  ab- 
sence of  a  certain  witness.  No  steps  were 
taken  to  secure  his  attendance  ■irML  June 
16th  but  there  was  no  expectation  that  the 
case  would  be  tried  until  June  15th.  The 
witness  had  left  June  5th,  and  his  attendance 
could  not  be  secured  before  June  29th.  De- 
fendant had  no  control  over  the  movements 
of  the  witness  and  it  was  unsafe  to  stipulate 
to  go  to  trial  on  the  29th  whether  he  was 
present  or  not.  Held,  judgment  would  be 
set  aside.  Richard  v.  National  Distilling 
Co.,   95   N.   T.   S.    547. 

13.  Affidavit  showing  wanton  negligence, 
default  judgment  will  not  be  vacated.  Gor- 
don V.  Gordon  [S.  D.]  105  N.  "W.  244.  Where 
bankrupt  relied  on  receiver  to  interpose  his 
discharge  as  a  defense,  held,  judgment 
against  him  would  not  be  opened.  Mack 
Mfg.  Co.  V.  Van  Duerson,  138  F.  953.  Ap- 
plication to  open  a  default  Judgment  against 
a  corporation  denied  where  summons  was 
personally  served  on  its  secretary.  Billing- 
ham  V.  Miller  &  T.  Commission  Co.  [Mo. 
App.]  89  S.  W.  356.  Where  defendant's 
counsel  forwarded  cross  complaint  and  an- 
swer by  registered  mail  but  failed  to  receive 
receipt  of  delivery  from  the  post  office  de- 
partment and  failed  to  investigate  the  matter 
until  two  days  before  default  was  taken, 
held,  default  judgment  would  not  be  opened. 
Carr  v.  First  Nat.  Bank  [Ind.  App.]  73  N.  B. 
947.  To  warrant  a  court  in  setting  aside  a 
judgment  upon  a  showing  of  surprise  under 
Rev.  Codes  1899,  §  5298,  the  party  must  move 


6  Cur.  Law., 


JUDGMENTS  §  5B. 


333 


in  the  absence  of  collusion  or  fraud,^*  negligence  of  an  agent^"  or  attorney^"  is  the 
negligence  of  the  principal.  Except  in  the  case  of  a  judgment  void  for  the  want 
of  jurisdiction^^  the  petitioner  must  show  that  he  has  a  meritorious  defense^*  at 


promptly   and  within   on©  year   after  notice.  I  known   to    his   counsel   at   the   time   he   filed 


Keeney  v.  Fargo  [N.  D.]  105  N.  W.  92.  In 
cases  of  motions  to  set  aside  judgments  not 
within  the  provisions  of  Rev.  Codes  1899,  I 
5298,  application  for  relief  must  be  made 
seasonably.  Id.  Where  defendant  was  in 
court  with  his  witnesses  and  one  of  his  at- 
torneys on  the  day  set  for  trial,  but,  owing 
to  the  illness  of  another  of  his  attorneys, 
the  case  was  postponed  until  the  next  day, 
and  after  the  postponement  defendant  aban- 
doned the  case;  held,  in  the  absence  of  any 
excuse,  a  default  Judgment  would  not  be 
set  aside.  Brown  v.  Huber.  92  N.  T.  S.  940. 
"Where  defendant  acquiesced  in  a  default  judg- 
ment by  voluntarily  paying  it,  a  motion  to 
set  the  judgment  aside  and  permit  defendant 
to  answer,  relief  denied  where  affidavit  of 
his  attorney  did  not  include  a  copy  of  the 
proposed  answer  and  showed  but  slight  ex- 
cuse for  the  failure  to  answer  in  time.  Wood 

V  Hall,  95  N.  Y.  S.  175.  That  one  of  the  de- 
fendants understood  inperfectly  the  English 
language  and  had  difficulty  in  explaining 
his  defense  to  his  counsel  held  not  to  excuse 
14  months'  delay,  defendants  having  been 
twice  notified  that  the  motion  for  default 
would  be  called  for  hearing.  Moody  v. 
Reichow,  38  Wash.  303,  80  P.  461.  A  land- 
lord knowing  of  the  institution  of  an  action 
of  ejectment  against  his  tenant  in  time  to 
make  defense  but  failing  so  to  do  Is  not 
entitled  to  have  the  judgment  opened.     King 

V  Davis,  137  F.  222.  Where  a  judgment 
note  Is  not  entered  up  until  five  years  after 
its  date,  and  no  rule  is  taken  to  open  it  until 
four  years  after  its  entry  and  the  testimony 
taken  on  the  rule  to  open  Is  contradictory  In 
character,  held,  the  court  was  Justified  in 
refusing  to  open  the  judgment.  Fryberger 
V.  Hotter,  24  Pa,  Super.  Ct.  317.  In  New  York 
the  mere  fact  that  a  defendant  not  served 
with  summons  knows  of  the  action  and 
takes  no  steps  to  prevent  proceedings  there- 
in does  not  constitute  laches,  barring  his 
right  to  have  the  default  Judgment  set  aside. 
O'ConneU  v.  Gallagher,  93  N.  T.  S  643. 
Where  evidence  tended  to  show  deliberate 
intention  on  the  part  of  defendant  and  his 
attorney  to  abandon  defense  and  Pe™jt 
plaintiff  to  take  judgment,  held,  default 
judgment  would  not  be  opened.  Peterson  v. 
Crolier  [Utah]  81  P.  860.  That  defendant 
would  have  lost  his  position  as  an  employe 
of  a  corporation  had  he  attended  the  trial 
is  no  ground  for  opening  default  judgment 
where  he  knew  of  the  trial  but  took  no  steps 
to  prevent  its  being  tried  in  his  absence. 
Id  Where  facts  showing  an  alleged  aban- 
donment of  a  widow's  homestead  could  have 
been  discovered  before  the  trial  of  a  suit  to 
deprive  her  thereof,  held,  there  was  no  rea- 
son for  vacating  the  judgment.  Moore  v. 
Rogers,  27  Ky.  I.  R-  827,  86  a  W  977.  Where 
a  party  has  a  meritorious  defense  and 
through  his  own  intentional  neglect  failed  to 
appear  for  trial,  and  a  judgment  was  render- 
ed against  him,  the  judgment  will  not  be 
vacated,  for  the  purpose  of  allowing  him  to 
plead  some  other  meritorious  defense  which 
he  might  have  to  the  action,  and  which  was 


his  answer  in  the  first  instance.  Peterson 
V.  Crosier  [Utah]  81  P.  860.  Where  there 
was  10  years  delay  before  commencing  ac- 
tion, 5  years  more  before  bringing  it  to  an 
issue  of  fact  and  15  years  more  before  trying 
to  bring  the  issue  to  trial,  held,  a  judgment 
of  dismissal  would  not  be  vacated  on  the 
petition  of  persons  who  had  a  speculative 
interest  in  the  result,  plaintiff's  claim  of  title 
resting  upon  the  fact  that  defendants'  re- 
mote grantor,  who  was  the  husband  of  one 
of  the  plaintiffs  and  father  of  the  others, 
executed  his  deed  as  an  unmarried  man. 
Hoftmeister  v.  Renton  Co-op.  Coal  Co. 
[Wash.]    82   P.   127. 

14.  The  supreme  court  of  Washington  is 
not  prepared  to  announce  the  rule  that  neg- 
ligence of  one's  attorney  is  no  defense  as 
they  can  conceive  exceptions  thereto.  Win- 
stone  V.  Winstone    [Wash.]    82  P.  268. 

15.  Failure  of  agent  to  pay  taxes  held 
~L0  ground  for  vacating  default  tax  Judg- 
ments.    Warner  v.  Miner  [Wash.]  82  P.  1033. 

16.  Carr  v.  First  Nat.  Bank  [Ind.  App.] 
73  N.  E.  947;  Peterson  v.  Crosier  [Utah]  81  P. 
860;  Foster  v.  Weber,  110  111.  App.  5.  Com- 
plaint alleging  negligence  and  financial  ir- 
responsibility of  attorney  held  insufficient  to 
■^varrant  vacation  of  Judgment.  J*ones  v. 
Vane  [Idaho]  82  P.  110.  Where  one  of  a 
series  of  similar  cases  was  decided  in  favor 
of  plaintiff  and  defendant's  counsel,  though 
in  court  and  ready  for  trial,  refused  to  pro- 
ceed with  the  rest  of  the  cases,  held.  Judg- 
ment in  one  of  the  latter  would  not  be  set 
aside.  Sutter  v.  New  York,  106  App.  Div.  129, 
94  N.  Y.  S.  515.  Where  on  the  day  counsel 
was  notified  that  his  motion  to  strike  out 
part  of  the  complaint  was  overruled  he  pre- 
pared and  transmitted  an  answer  and  wrote 
plaintiff's  counsel  asking  for  advice  as  to 
what  to  do,  to  which  plaintiff's  counsel  re- 
plied he  had  obtained  judgment,  held,  judg- 
ment would  not  be  set  aside.  Horn  v.  Unit- 
ed Securities  Co.    [Or.]    81  P.  1009. 

The  supreme  court  of  Washington  is  not 
prepared  to  announce  the  rule  that  negli- 
gence of  one's  attorney  is  no  defense,  as  they 
can  conceive  of  exceptions  thereto.  Win- 
stone   V.   Winstone    [Wash.]    82   P.    26». 

17.  Suit  to  restrain  enforcement  and  have 
decree  vacated.  Mosher  v.  McDonald  &  Co. 
[Iowa]  102  N.  W.  837. 

18.  Bell  V.  Thompson  [Cal.]  82  P.  327;  El 
Paso  &  S.  W.  R.  Co.  V.  Kelley  [Tex.]  13  Tex. 
Ct.  Rep.  60,  87  S.  W.  660,  rvg.  [Tex.  Civ. 
App.]  83  S.  W.  855;  Weber  v.  Powers,  114 
111.  App.  411;  Chicago  &  M.  Blec.  R.  Co.  v. 
Krempel,  116  HI.  App.  253.  Default  judg- 
ment. Poster  V.  Weber,  110  111.  App.  5.  Mo- 
tion to  set  aside  a  judgment  for  Irregulari- 
ties. Scott  V.  Mutual  Reserve  Fund  L.if'j 
Ass'n,  137  N.  C.  515,  50  S.  E,  221.  Under 
Civ.  Code  Proc.  §  521,  one  who  petitions  for 
the  vacation  of  a  judgment  and  for  a  new 
trial  must  plead  and  prove  that  he  has  a 
defense  to  the  action.  Wireman  v.  Wire- 
man's  Adm'r,  27  Ky.  L.  R.  961,  87  S.  W.  319. 
Decree  pro  confesso  for  an  accounting  will 
not   be    vacated    where    it    is    made   clear   to 
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least  to  a  part  of  the  cause  of  action  ;*'  but  the  fact  that  he  has  such  a  defense  is 
not  of  itself  sufficient  to  warrant  the  opening  of  the  judgment.^"  The  Code  of 
Colorado  does  not  authorize  the  granting  of  relief  after  the  expiration  of  the  term, 
except  where  it  appears  that  the  party  aggrieved  has  been  unable  to  apply  for  the 
relief  sought  during  the  term  of  rendition."^  In  New  York  a  court  has  no  power 
after  final  judgment  granting  an  absolute  divorce  to  incorporate  a  provision  in  the 
judgment  for  the  maintenance  and  education  of  the  children  of  the  marriage.^''  A 
judgment  will  not  be  vacated  where  the  subject  of  the  controversy  has  been  eliminat- 
ed.^^ The  want  of  notice  for  lack  of  which  a  judgment  may  be  set  aside  means  that 
notice  which  is  essential  to  give  the  court  jurisdiction;^*  it  does  not,  in  the  absence 
of  statutory  provisions,  mean  notice  of  the  time  set  for  trial. ^'^  Clerical  mistakes 
are  not  grounds  for  vacating  the  judgment.^'  A  decree  will  not  be  opened  on  the 
ground  of  newly  discovered  evidence  unless  the  latter  changes  the  aspect  of  the 
case.^'  The  fact  that  the  petition  is  prosecuted  by  persons  who  have  a  speculative 
interest  in  the  result  is  an  element  worthy  of  consideration,  especially  when  the 
cause  of  action  is  at  best  doubtful  or  where  its  successful  prosecution  will  deprive 
persons  of  property  to  which  they  were  morally  entitled,  and  would  be  legally  so  but 
for  a  mistake  of  law  made  at  the  time  they  acquired  it.^*  The  grounds  urged  must 
be  consistent  with  the  applicant's  previous  conduct  with  reference  to  the  ease.^° 


the  court  that  defendants  are  under  a  duty 
to  account.  Tull  v.  Brooke,  24  Pa.  Super.  Ct. 
426.  Where  defendant  in  a  default  judgment 
voluntarily  paid  it,  held,  relief  would 
be  denied,  the  affidavit  not  setting  forth  a 
copy  of  the  proposed  answer.  Wood  v.  Hall, 
95  N.  Y.  S.  175.  A  complaint  to  set  aside  a 
judgment  procured  without  any  fraud  on 
causes  of  action  barred  by  limitations  at 
the  time  the  suit  to  set  aside  the  judgment  is 
commenced  is  fatally  defective  where  it  fails 
to  affirmatively  show  that  there  was  a  good 
defense  to  the  original  action.  Burbridge 
v.  Rauer,  146  Cal.  21,  79  P.  526.  By  moving 
to  open  a  judgment  by  confession  one  admits 
the  regularity  of  the  judgment  and  merely 
questions  the  right  of  plaintiff  to  recover 
on  the  merits.  Treasurer  of  Division  No. 
168    V.    Keller,    23    Pa.    Super.    Ct.    135. 

19,  SO.  Reed  v.  Bank  of  Ukiah  [Cal.]  82 
P.   845. 

21.  Held  proper  to  refuse  an  application 
for  relief  after  term  where  the  only  rea- 
son for  not  making  the  application  during 
the  term  was  that  plaintiff  erroneously  be- 
lieved (that  he  was  entitled  to  a  new  trial 
as  a  matter  of  right.  Smith  v.  Mock  [Colo.] 
79  P.  1011. 

23,  Code  Civ.  Proc.  §  1771.  Salomon  v. 
Salomon,  101  App.  Div.  588,  34  Civ.  Proc.  R. 
113,    92    N.    T.    S.    184. 

23.  A  decree  for  divorce  will  not  after 
the  death  of  the  successful  party  be  set 
aside  on  the  application  of  the  defeated 
party  on  the  ground  that  the  court  was 
without  jurisdiction.  Dwyer  v.  Nolan 
[Wash.]  82  P.  746.  Personal  representative 
of  such  decedent  cannot  consent  to  the  set- 
ting aside  of  such  decree  nor  represent  de- 
cedent in  the  action  to  set  aside.     Id. 

24.  People  V.  District  Ct.  [Colo.]  80  P. 
1065. 

25.  People  V.  District  Ct.  [Colo.]  80  P. 
1065. 

But  see  Miller  V.  McCormick  [R.  I.]  60 
A.  48,  where  a  default  Judgment  was  opened 


on  condition  that  defendant  pay  plaintiff's 
counsel  fees,  where  he  had  a  good  defense 
and  was  not  notified  thsyt  the  case  had  been 
assigned  for  trial,  though  he  was  negligent 
in  employing  counsel. 

26.  Where  judgment  gave  date  of  filing 
as  prior  to  date  the  cause  was  heard,  held  a 
mere  clerical  error,  the  clerk  testifying 
that  the  latter  date  was  left  blank  and  he 
filled  it  in  by  mistake  erroneously.  Warner 
V.  Miner  [Wash.]  82  P.  1033.  In  the  absence 
of  such  a  showing  the  judgment  will  not 
be  set  aside  because  the  clerk  of  court  ap- 
pointed the  guardian  ad  litem  without  au- 
thority. Id.  Nor,  in  the  absence  of  such 
a  showing,  will  the  Judgment  be  set  aside 
because  the  case  was  heard  at  chambers 
on  the  consent  of  such  guardian  ad  litem. 
Id. 

27.  In  re  Chedsey,  95  N.  T.  S.  342.  Judg- 
ment in  habeas  corpus  for  the  custody  of 
a  child  will  not  be  opened  to  allow  the  re- 
spondent to  offer  further  testimony  as  to 
existing  facts  upon  the  mere  vague  intima- 
tion that  additional  evidence  might  possibly 
be  obtained  by  further  investigation.  Ex 
parte  Davidge   [S.  C]   51  S.  B.  269. 

2S.  Hoffmeister  v.  Renton  Co-op.  Coal  Co. 
[Wash.]  82  P.  127.  Where  plaintiffs  in  en- 
Jectment  were  under  no  legal  disability  at 
the  time  the  cause  of  action  arose  but  they 
delayed  10  years  before  commencing  action, 
5  years  more  before  bringing  it  to  an  issue 
of  fact  and  15  years  more  before  trying  to 
bring  the  issue  to  trial,  held,  a  judgment  of 
dismissal  would  not  be  vacated  on  the  peti- 
tion of  persons  who  had  a  speculative  in- 
terest in  the  result,  plaintiff's  claim  of  title 
resting  upon  the  fact  that  defendants'  re- 
mote grantor,  who  was  the  husband  of  one 
of  the  plaintiffs  and  father  of  the  others, 
executed  his   deed  as  an  unmarried  man.     Id. 

20.  Where  defendant  defaulted  and  then 
asked  for  an  extension  of  time  to  answer 
on  the  ground  that  it  desired  to  interpose 
a  counterclaim  and  that  the  facts  constltut- 
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A  motion  to  set  aside  a  default  judgment  raises  the  question  of  the  sufficiency  of  the 
declaration  to  support  the  same/"  but  not  the  truth  of  such  allegationfi.'^  On  a 
motion  to  vacate  the  court  will  not  require  the  same  particularity  in  the  pleadings 
as  when  they  are  challenged  on  trial.'*  Where,  pending  a  motion  to  vacate  based 
on  invalid  returns  of  service  of  process,  a  motion  to  anjf nd  is  made  and  the  amended 
return  discloses  a  valid  service,  the  motion  will  not  be  granted  if  the  facts  stated 
in  the  amended  retulu  are  true.'' 

A  court  of  equity^*  in  the  absence  of  statuctoiy  provisions"  has  the  inherent,'" 
discretionary^'  power  to  set  aside  or  enjoin  the  enforcement  of  a  judgment  rendered 
in  an  action  at  law,"  even  though  one  action  be  in  the  Federal  and  the  other  in 
the  state  courts"  for  fraud  in  the  procurement  of  the  decree"  unaccompanied  by 


Ing  such  counterclaim  were  known  only  to 
an  absent  witness,  and  the  request  was  de- 
nied and  judgment  entered  for  plaintiff, 
held,  it  would  not  be  set  aside  where  the 
answer  tendered  with  the  motion  did  not 
set  up  a  counterclaim  but  relied  on  facts  at 
all  times  available  to  defendant.  Nye  v. 
Bill  Nye  Gold  Min.  &  Mill.  Co.  [Or.]  80  P.  94. 
Where  basis  of  petition  was  the  negligence 
of  petitioner's  attorney  but  it  appeared  that 
other  counsel  Tvas  secured  ■who  made  a 
motion  for  a  new  trial  but  did  not  appeal 
from  the  order  refusing  to  grant  a  new  trial, 
held,  Judgment  would  not  be  vacated.  Di- 
vorce decree.  Winstone  v.  Winstone  [Wash.] 
82  P.  268.  Plaintiff  is  not  entitled  to  have  a  de- 
fault opened  as  a  matter  of  right  where  the 
case  was  twice  passed  at  his  request,  be- 
cause of  engagement  of  counsel  who  it  was 
stated  was  to  try  it  for  him,  and  an  applica- 
tion for  further  adjournment  on  the  ground 
that  plaintiff's  guardian  ad  litem  was  to  try 
the  case  and  had  a  conflicting  engagement. 
Cohen  v.   Meryash,   93   N.   T.   S.    529. 

30.  Chicago  &  M.  Elec.  R.  Co.  v.  Krempel, 
116   111.   App.    253. 

31.  Where  the  complaint  In  a  suit  to 
foreclose  a  mortgage  alleges  that  the  mort- 
gage was  given  to  secure  two  notes,  a  default 
judgment  of  foreclosure  will  not  be  vacated 
on  the  ground  that  the  mortgage  in  fact  se- 
cured but  one  of  the  notes.  Twigg  v. 
James,  37  Wash.  434,  79  P.  959. 

32.  Petition  in  replevin  held  sufllcient 
though  it  did  not  allege  ownership  or  right 
to  possession,  it  stating  the  facts  entitling 
plaintiff  to  possession.  Thompson  v.  Caddo 
County  Bank  [Okl.]  82  P.  927.  Petition  in 
replevin  pleading  the  title  of  plaintiff  to  be 
that  of  mortgagee  under  a  chattel  mortgage 
and  stating  that  deeming  itself  insecure  it 
took  possession,  sustained  on  motion  to  va- 
cate though  it  did  not  particularize  plain- 
tiff's  special   ownership.     Id. 

33.  King   V.    Davis,    137    F.    222. 

34.  See  4  C.  L.  304-306.  Bills  of  review 
or  bills  in  the  nature  of  bills  of  review, 
see  Equity,  5  C.  L.  1144.  For  law,  practice 
and  forms  see  Fletcher,  Bq.  PI.   &  Pr.  §  952. 

35.  Under  Civ.  Code  Proc.  §  285,  a  suit 
will  not  lie  in 'the  chancery  division  to  en- 
Join  proceedings  on  a  judgment  in  the  law 
and  equity  division  of  the  circuit  court. 
Nairin  v.  Kentucky  Heating  Co.,  27  Ky.  L,. 
R.   551,   86   S.  W.  676. 

36  The  power  of  a  court  of  equity  to 
purge  a  consent  decree  for  alimony  of  fraud 
entering  into  the  procurement  thereof  is 
not   derived   from    §    18    of  the  Divorce   Act. 


Grlswold     V.     Grtswold,     111     111.     App.     269. 

37.  Is  entitled  to  exercise  the  same  dis- 
cretion in  granting  or  refusing  the  relief 
asked  as  on  application  for  a  bill  of  review. 
Fraudulent  divorce  decree.  Kerans  v.  Ker- 
ans  [N.  J.  Bq.]  62  A.  305.  Under  Gen.  Laws 
1896,  c.  246,  §  2,  providing  that  In  case  of 
judgment  by  default  or  by  mistake  the 
court  may  within  six  months  after  entry 
thereof  set  aside  the  same  and  reinstate 
the  case,  tlie  power  thus  given  is  discretion- 
ary and  not  subject  to  review  by  the  su- 
preme court.  Opie  v.  Clancy  [R.  I.]  60  A. 
635.  Grant  of  Federal  injunction  against 
state  Judgment.  26  Stat.  826  considered. 
Lehman    v.    Graham    [C.    C.    A.]     135    F.    39. 

38.  Probate  decrees  i  Court  of  equity  has 
jurisdiction  to  set  aside  a  decree  of  a  county 
court  approving  and  settling  the  final  ac- 
count of  an  administrator.  B.  &  C.  Comp. 
§  911  considered.  Froebrich  v.  Lane,  45  Or. 
13,  76  P.  351.  A  decree  approving  and  set- 
tling the  final  account  of  an  administrator 
is  such  a  final  adjudication  that  equity  will 
set  it  aside  for  fraud  in  Its  procurement, 
though  the  distribution  has  not  been  made 
nor   the    administrator   discharged.     Id. 

39.  State  court  may  entertain  bill  to  re- 
strain enforcement  of  decree  or  judgment 
of  a  Federal  court.  Keith  v.  Alger  [Tenn.] 
85  S.  W.  71.  Federal  courts  can  grant  re- 
lief against  state  judgment.  Rev.  St.  U.  S.  § 
720  is  not  to  be  literally  construed.  Leh- 
man v.  Graham  [C.  C.  A.]  135  F.  39.  In 
such  case  a  preliminary  injunction  may  be 
issued  against  the  defendants  to  prevent 
the  collection  of  the  judgment  by  execution 
or  otherwise.     Id. 

40.  Froebrich  v.  Lane,  45  Or.  13,  76  P. 
351.  Consent  decree  for  alimony.  Grlswold 
V.  Griswold,  111  111.  App.  269.  Will  relieve 
against  a  default  Judgment  entered  on  ac- 
count of  fraud.  Goldie  Const.  Co.  v.  Rich 
Const.  Co.  [Mo.  App.]  86  S.  W.  587.  Fraud 
must  have  prevented  use  of  defense. 
White  V.  Powell  [Tex.  Civ.  App.]  84  S.  W. 
836.  In  the  Federal  courts  equity  alone  can 
relieve  against  a  Judgment  procured  by 
fraud.  King  v.  Davis,  137  F.  198.  Defend- 
ant being  free  from  laches,  equity  will  grant 
relief  from  a  judgment  obtained  on  a  false 
retnrn  of  service  of  process,  plaintiff  at  law 
participating  in  the  fraud.  King  v.  Davis, 
137  F.  222.  Where  the  false  return  of  serv- 
ice of  process  is  the  sole  act  of  the  person 
making  the  return  and  such  person  is  an  of- 
ficer, there  is  no  relief  in  equity  in  the 
Federal   courts.     Id. 

NOTE:     Private  process  server:     In  Kibbe 
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imexcTised**  negligence/^  laches*'  or  fault**  on  the  part  of  him  who  invokes  the 
remedy  or  his  attorney/'  and  in  this  connection  ample  means  for  information  is 
equivalent  to  knowledge.*^  This  remedy  cannot  be  utilized  for  the  correction  of 
errors  or  irregularities,*^  or  where  the  petitioner  had  or  has  an  adequate  legal 
remedy.**    Equity  will  not  gyant  relief  unless  it  clearly  appears  that  the  petitioner 


V.  Benson,  17  Wall.  [U.  S.]  625,  21  Law.  Ed. 
741,  by  mistake  or  fraud  a  private  process 
server,  apparently  without  the  connivance 
of  the  plaintiff  at  law,  made  a  false  return 
of  service  and  relief  was  granted  on  the 
ground  that  the  defendant  at  law  had 
no  notice. — From  King  v.  Davis,  137  F.  222. 
What  constitutes  fraud,  see  post,  next 
subdivision. 

41.  Petitioner  must  show  fraud,  surprise 
or  circumstances  beyond  his  control  in  or- 
der to  excuse  default.  Opie  v.  Clancy  [R. 
I.]  60  A.  635.  Judgment  on  a  note  opened 
on  suit  by  an  indorser  the  latter  having  re- 
lied on  the  maker's  promise  to  defend  the 
action  and  the  note  having  been  paid  which 
fact  was,  at  the  time,  known  to  the  maker 
and  holder  of  the  note  alone.  Johnson  v. 
Chilton  [Mo.  App.]  85  S.  W.  648.  Equity  will 
relieve  where  petitioner  was  ignorant  of  his 
defense  at  the  time  of  the  trial  and  could 
not  have  discovered  It  by  the  exercise  of 
reasonable  diligence  in  time  to  set  It  up  at 
law.  Chapman  v.  Salflsberg,  111  111.  App. 
102.  Party  seeking  relief  must  show  that 
he  was  prevented  by  accident,  mistake  or 
fraud  from  maintaining  his  legal  rights 
and  that  the  obstacle  preventing  him  could 
not  have  been  overcome  or  avoided  by  any 
reasonable  diligence  on  his  part.  Freeman 
V.  Wood  [N.  D.]  103  N.  W.  392.  See,  also, 
White  V.  Powell  [Tex.  Civ.  App.]  84  S.  W. 
836. 

42.  Proebrich  v.  Lane,  45  Or.  13,  76  P. 
351;  White  v.  Powell  [Tex.  Civ.  App.]  84  S. 
W.  836;  Opie  v.  Clancy  [R.  L]  60  A.  635. 
Evidence  held  suflScient  to  sustain  finding 
that  plaintiff  and  his  attorney  were  inex- 
cusably negligent  in  failing  to  defend  suit. 
White  V.  Powell  [Tex.  Civ.  App.]  84  S.  W. 
836.  In  order  that  newly  discovered  evi- 
dence may  be  available  the  complaint  must 
show  diligence  in  discovering  It.  Thfe  mere 
want  of  knowledge  of  its  existence  is  not 
sufficient.  Freeman  v.  Wood  [N.  D.I  103  N. 
W.    392. 

43.  Froebrich  v.  Lane,  45  Or.  13,  76  P. 
351;  Opie  v.  Clancy  [R.  I.]  60  A.  635.  Must 
show  a  clear  case  of  diligence.  White  v. 
Powell  [Tex.  Civ.  App.]  84  S.  W.  836.  Com- 
plaint must  show  that  petitioner  was  dili- 
gent. City  of  Ft.  Pierre  v.  Hall  [S.  D.]  104 
N.  W.  470.  Eight  months'  delay  after  entry 
of  decree  settling  administrator's  account  is 
not  such  laches  as  will  preclude  setting 
aside  for  fraud.  Proebrich  v.  Lane,  45  Or. 
13,    76   P.    351. 

44.  Froebrich  v.  Lane,  45  Or.  13,  76  P. 
351;  White  v.  Powell  [Tex.  Civ.  App.]  84  S. 
W.  836;  Opie  v.  Clancy  [R.  I.]  60  A.  635. 
When  a  defendant  suffers  Judgment  to  be 
taken  against  him  which  he  might  have 
avoided  by  pleading  and  proving  his  dis- 
charge in  bankruptcy,  he  cannot  obtain  re- 
lief therefrom  in  equity.  White  v.  Powell 
[Tex.  Civ.  App.]   84  S.  W.  836. 

45.  Tootle-Weakley  Millinery  Co.  v.  Blll- 
Ingsley  [Neb.]   105  N.  W.  85. 


46.  A  city  denied  equitable  relief  against 
default  judgment  on  certain  warrants  where 
defenses  were  matters  of  public  record,  and 
the  city  officials  had,  for  five  years  before 
seeking  relief  against  such  judgments,  am- 
ple means  of  access  to  such  records,  though 
they  claimed  that  it  was  hard  to  locate  the 
required  papers.  City  of  Ft.  Pierre  v.  Hall 
[S.   D.]    104   N.   W.   470. 

47.  Proebrich  v.  Lane,  45  Or.  13,  76  P.  351. 
Under  Va.  Code  1904,  pp.  1406,  1728,  a  rule 
to  plead  being  unnecessary  the  fact  that  no 
such  rule  was  served,  as  directed  by  a  court 
order,  is  not  ground  for  vacation  of  a  de- 
fault judgment  long  after  the  term  at 
which  it  was  rendered,  especially  wlien  de- 
fendant did  not  hear  of  the  order  until  long 
after  final  Judgment  was  rendered.  King  v. 
Davis,  137  P.  198.  Judgment  for  a  license 
tax  is  not  void  and  therefore  relief  by  in- 
junction against  execution  thereon  may  not 
be  had,  though  the  ordinance  forming  the 
basis  of  the  action  was  penal  in  Its  nature 
and  had  not  been  published.  Masterson  v. 
Keller  [Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  839, 
89  S.  W.   803. 

4S.  Opie  V.  Clancy  [R.  I.]  60  A.  635.  Not 
entitled  to  redress  where  he  has  failed  to 
avail  himself  of  right  to  appeal.  Froebrich 
V.  Lane,  45  Or.  13,  76  P.  351.  An  independ- 
ent action  to  set  aside  a  judgment  Is  not 
maintainable  when  the  remedy  by  motion 
provided  by  Rev.  Codes  1899,  §  5298  Is  avail- 
able and  adequate.  Freeman  v.  Wood  [N. 
D.]  103  N.  W.  392.  Complaint  failing  to 
show  that  one  year  had  expired  after  notice 
of  judgment  held  demurrable  for  not  nega- 
tiving present  availability  of  the  motion. 
Id.  Existence  of  equitable  defense  does 
not  bar  right.  Humphries  v.  Adkina  [Ala.] 
38  So.  840,  overruling  dictum  in  Hooper  v. 
Birchfleld,  138  Ala.  423,  35  So.  351.  A  bill 
In  equity  will  not  lie  to  restrain  the  en- 
forcement of  a  judgment  on  the  ground  of 
payment.  Proper  remedy  is  by  writ  of 
audita  querela  or  by  motion  In  the  nature 
of  such  writ.  Pyle  v.  Crebs,  112  111.  App. 
480.  If  In  the  rendition  of  a  decree  of  fore- 
closure of  a  mortgage  the  court  errs  in 
assessing  a  lien  as  prior  thereto  In  favor 
of  one  of  the  parties,  the  mortgagee  has  a 
speedy  and  adequate  remedy  by  appeal  or 
error  and  equity  will  not  subsequently  In- 
terpose. Nebraska  Loan  &  Trust  Co  v 
Crook  [Neb.]  103  N.  W.  57.  Defendant  tak- 
ing no  exception  and  his  motion  to  set 
aside  the  judgment  being  denied,  held,  not 
entitled  to  injunction  against  enforcement 
of  judgment  rendered  In  an  action  tried  be- 
fore an  assistant  Justice  acting  without 
authority.  Gen.  Laws  1896,  o.  228,  §  11  con- 
sidered. Opie  V.  Clancy  [R.  L]  60  A  635 
Where  plaintiff  in  an  attachment  suit  ob- 
tains a  Judgment  against  a  garnishee,  a 
claimant  of  the  money  in  the  garnishee's 
•hands  cannot  have  the  collection  of  such 
judgment  enjoined,  for  If  he  was  notified  to 
appear   and   did   not   do    so   he   is   bound   by 
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has  a  meritorious  defense/'  was  injured  by  the  fraud/"  and  that  it  will  be  contrary 
to  equity  and  good  conscience  to  deny  the  petition."  An  unaccepted  offer  to  show 
a  meritorious  defense  will  answer  this  requirement."^  To  obtain  relief  the  petition- 
er's hands  must  be  clean'*^  and  he  must  himself  do  equity."  A  threatened  irrepar- 
able injury  is  ground  for  an  injunction.""  Unless  exclusive,  statutes  affording 
relief  upon  enumerated  equitable  grounds  do  not  bai-  equitable  relief  upon  grounds 
not  specified.""  An  infant  defendant  has  a  right  to  file  by  his  next  friend  or  guardi- 
an"^ at  any  time  during  his  minority,"*  or  within  the  period  allowed  after  majority 
for  the  prosecution  of  a  writ  of  error,"*  an  original  bill  to  impeach  a  decree  either 
for  fraud  or  for  error  apparent  upon  the  face  of  the  proceedings.""  Newly  dis- 
covered evidence  to  be  successfully  presented  as  a  ground  for  relief  must  be  ma- 
terial, relevant  and  noncumulative,  and  such  as  could  not  have  been  discovered 
in  time  for  use  at  the  first  trial  by  the  exercise  of  proper  care  and  diligence."^ 
Equity  will  enjoin  the  enforcement  of  a  judgment  apparently  valid  on  its  face 


such  juag-ment,  and  if  he  was  not  so  noti- 
fied his  rights  against  the  garnishee  are  In 
no  wise  aftected  by  the  collection  of  the 
judgment  so  sought  to  be  restrained.  Bad- 
zinski  V.  Fry,  111  111.  App.  645.  See,  also, 
Goldie  Const.  Co.  v.  Rich  Const.  Co.  [Mo. 
App.]    86   S.  W.    587. 

49.  Opie  V.  Clancy  [B.  I.]  60  A.  635; 
White  V.  Powell  [Tex.  Civ.  App.]  84  S.  W. 
836;  Keith  v.  Alger  [Tenn.]  85  S.  W.  71; 
Eoblnson  v.  Arkansas  Loan  &  Trust  Co. 
[Ark.]  85  S.  W.  413.  The  fact  that  defend- 
ant was  a  married  woman  when  the  action 
was  instituted  against  her  and  that  her  hus- 
band was  not  made  a  party  is  no  ground 
for  enjoining  the  enforcement  of  the  judg- 
ment against  her.  Church  v.  Gallic  [Ark.] 
88  S.  W.  307.  A  judgment  entered  on  a 
judgment  note  payable  to  the  treasurer  of 
a  beneficial  association  will  not  be  opened 
on  an  allegation  by  the  defendant  that  he 
applied  for  benefits  to  the  secretary  of  the 
executive  committee  of  the  association  and 
was  Informed  by  that  officer  that  he  could 
secure  relief  by  applying  to  the  vice  presi- 
dent; that  before  receiving  such  benefits 
It  would  be  necessary  for  him  to  sign  a 
paper  in  the  nature  of  a  receipt,  but  that 
no  demand  would  be  made  for  the  repay- 
ment of  money  so  received,  and  that  upon 
the  faith  of  this  representation  he  signed 
the  note  upon  which  the  judgment  was 
rendered.  Treasurer  of  Division  No.  168  v. 
Keller,   23  Pa.   Super.   Ct.   135. 

50.  Keith  v.  Alger  [Tenn.]  85  S.  W.  71. 
"Where  a  vendee  of  land  had  procured  the 
setting  aside  of  the  sale  for  fraud  and  the 
land  was  sold  as  that  of  the  deceased  ven- 
dor's estate,  held,  the  vendor's  heirs  could 
not  have  the  decree  set  aside  on  the  ground 
that  prior  thereto  the  vendee  had  conveyed 
his  Interest   by   a   secret   conveyance.     Id. 

51.  Ople  V.  Clancy  [E.  I.]  60  A.  635. 
Must  show  that  if  relief  is  granted  a  dif- 
ferent result  will  be  decreed.  Id.  It  is 
not  enough  that  an  accident  has  prevented 
the  losing  party  from  pressing  a  motion 
for  a  new  trial  based  upon  technical  errors 
occurring  at  the  trial,  even  though  they 
might  be  suflBoient  to  warrant  a  reversal  on 
appeal.     Noe  v.  Layton  [Ark.]  89  S.  W.  1005. 

52.  Where  Judgment  was  based  on  a 
stipulation  signed  by  an  attorney  having  no 
right  to  represent  the  defendant  in  the  ac- 


tion, held,  equity  would  enjoin  its  enforce- 
ment, applicant  offering  to  show  a  defense 
on  tiie  merits  but  the  court  declined  the 
offer.  Goldie  Const.  Co.  v.  Bich  Const.  Co. 
[Mo.  App.]    86   S.  W.   587. 

53.  Equity  will  not  assume  jurisdiction 
to  enjoin  the  enforcement  of  default  judg- 
ment against  a  lottery  concern.  Pacific  De- 
benture  Co.   v.   Caldwell    [Cal.]    81   P.   314. 

54.  Where  mortgage  was  valid  held 
mortgage  foreclosure  decree  would  not  be 
set  aside  unless  the  applicant  paid  what  was 
equitably  due  with  interest.  Stull  v.  Masil- 
onka  [Neb.]  104  N.  W.  188.  In  a  suit  by  a 
city  to  enjoin  a  judgment  on  warrants  one 
of  Tvhich  was  confessedly  valid  and  the 
payee  in  the  other  one  was  entitled  to  a 
valid  warrant,  held,  the  city  was  not  en- 
titled to  relief  unless  It  tendered  the  Just 
amount  due  or  the  warrant  to  which  de- 
fendant was  Justly  entitled.  City  of  Ft. 
Pierre  v.  Hall   [S.  D.]  104  N.  W.  470. 

65.  The  wrongful  levy  of  an  execution 
on  the  subscribers'  books  of  a  mercantile 
agency  and  the  threatened  disclosure  of  the 
contents  thereof  constitute  an  irreparable 
injury,  to  restrain  which  an  injunction  will 
issue.  Sinsabaugh  v.  Dun,  214  111.  70,  73 
N.  E.   390. 

56.  Eight  to  relief  in  equity  for  fraud 
is  not  affected  by  B.  &  G.  Comp.  S  103,  pro- 
viding for  relief  of  a  party  by  a  court  of 
record  from  a  judgment  talcen  against  him 
through  his  mistake,  inadvertence,  surprise 
or  excusable  negledt.  Froebrich  v.  Dane, 
45  Or.  13,  76  P.  351. 

57.  Mauzey    v.    Dazey,    114    111.    App.    652. 

58.  Crane  v.  Stafford,  217  111.  21,  75  N.  B. 
424;  Mauzey  v.  Dazey,  114  III.  App.  662. 

69.     Crane   v.    Stafford,    217    111.    21,    75    N. 

E.  424. 

60.  He  is  not  bound  to  proceed  by  way 
of  rehearing  or  by  bill  of  review.  Mauzey 
V.  Dazey,  114  III.  App.  652;  Crane  v.  Stafford. 
217  111.   21,   75  N.  E.  424. 

61.  Freeman  v.  Wood  [N.  D.]  103  N.  W. 
392.  A  Federal  court  will  not  enjoin  en- 
forcement of  a  judgment  of  a  state  court  on 
grounds  that  have  been  passed  upon  by  the 
state  court,  the  application  being  supported 
by  the  same  affidavits  with  only  cumulative 
evidence.     Bailey  v.  Willeford   [C.  C.  A.]  136 

F.  382. 
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but  rendered  without  service  or  appearance  f^  but  neither  a  mere  accident  unmixed 
with  negligence  of  the  applicant^^  nor  a  nonjurisdictional  irregularity  in  the  entry  of 
a  Judgment"*  will  afford  a  basis  for  the  granting  of  relief.  Judgments  in  divorce 
cases  will  not  be  readily  set  aside,  especially  in  jurisdictions  where  parties  to  the 
divorce  action  are  permitted  to  marry  again.''*  In  the  absence  of  fraud  or  other 
equitable  grounds  a  surety  is  not  entitled  to  have  the  enforcement  of  a  judgment 
against  him  enjoined  because  suit  is  subsequently  brought  against  his  principal  and 
the  latter  interposes  a  defense. "' 

(§5)  C.  Fraud,  accident,  mistake,  surprise  and  other  particidar  grounds.^'' — 
Fraud  must  lie  in  the  procurement  of  the  decree'*  and  must  be  extrinsic  or  collateral 
to  the  questions  examined  and  determined  in  the  action.'"     It  is  not  necessary 


82.  Where  judgment  was  based  on  a  stip- 
ulation signed  by  an  attorney  liavlng  no 
right  to  represent  the  defendant  in  the  ac- 
tion. Goldie  Const.  Co.  v.  Rich  Const.  Co. 
[Mo.  App.]   86  S.  W.  587. 

63.  Ople   V.   Clancy    [R.   I.]    60  A.    635. 

64.  Failure  to  file  statement  of  the  evi- 
dence as  part  of  the  record  as  required  by 
Rev.  St.  1901,  §  1435,  is  not  ground  for  vacat- 
ing a  default  Judgment.  Steinfleld  v.  Mon- 
tijo  [Ariz.]    80  P.  325. 

e,";.  Winstone  v.  Wlnstone  [Wash.]  82 
P.   268. 

6«.  Dampskibsaktleselskabet  Habil  v.  U. 
S.   Fidelity  &  Guaranty  Co.    [Ala.]    39  So.   54. 

67.  See  4  C.  L.  301,  302,  304,  306.  The 
general  doctrines  as  to  fraud,  accident  and 
mistake  are  treated  In  Fraud  and  Undue  In- 
fluence, 5  C.  Li.  1541;  Mistake  and  Accident, 
4  C.  L,.   674. 

65.  Judgment  by  confession  set  aside 
where  afiidavit  did  not,  as  required  by  stat- 
ute, state  '  the  true  consideration  of  the 
bond.  Kleeman  v.  Blatz  Brewing  Co.  [N. 
J.  Law]  60  A.  408.  Where  former  judgment 
on  same  ca.use  of  action  had  been  satisfied, 
held,  equity  would  grant  relief  against  sec- 
ond judgment.  King  v.  Arney,  114  111.  App. 
141.  Judgment  against  a  county  will  be 
opened  where  the  evidence  tends  to  show 
that  the  county  has  been  defrauded  and 
that  the  party  obtaining  the  judgment  was 
a  party  to  the  fraud.  York  County  v. 
Thompson  [Pa.]  61  A.  1024.  Judgment  on  a 
note  opened  on  suit  by  an  indorser,  the  lat- 
ter having  relied  on  the  maker's  promise  to 
defend  the  action  and  the  note  having  been 
paid,  which  fact  was  at  the  time  known  to 
the  maker  and  holder  of  the  note  alone. 
Johnson  v.  Chilton  [Mo.  App.]  85  S.  W.  648. 
A  divorce  decree  being  obtained  by  fraud 
and  without  notice,  the  defendant  is  entitled 
to  have  It  set  aside  by  petition  in 
the  cause,  and  is  not  required  to  re- 
sort to  a  bill  of  review.  Kerans  v.  Kerans 
[N.  J.  Bq.]  62  A.  305.  In  order  that  a  judg- 
ment may  be  set  aside  for  the  fraud  of  an 
attorney,  it  must  be  proven  that  the  judg- 
ment was  obtained  by  reason  of  such  fraud- 
ulent acts  or  practices.  Dart  v.  Richardson 
[Minn.]  104  N.  W.  1094.  Evidence  held  in- 
sufficient to  warrant  setting  aside  of  judg- 
ment. Id.  Where  after  foreclosure  suit  was 
brought  one  of  defendants  suggested  to 
plaintiff's  counsel  that  defendants  convey 
the  property  in  satisfaction  of  the  mortgage 
debt,  and  counsel  said  he  would  consult  his 
client  and  let  defendant  know  if  the  ofCer 
was  accepted,  the  fact  that  he  did  not  com- 


municate with  defendant  until  after  a  default 
judgment  providing  for  a  deficiency  had 
been  taken  is  not  such  fraud  as  authorizes 
the  setting  aside  of  the  judgment.  Twlgg 
V.  James,  37  Wash.  434,  79  P.  959.  A  finding 
that  by  reason  of  certain  facts  defendant 
"fraudulently  took  and  obtained  an  unfair 
advantage  over  plaintiff"  did  not  amount  to 
a  finding  that  the  judgment  was  obtained 
by  fraud.  Reich  v.  Cochran,  94  N.  T.  S.  404, 
rvg.  41  Misc.  621,  85  N.  T.  a  247.  Where  a 
judgment  note  in  favor  of  a  firm  was  given 
In  escrow  by  a  partner  to  secure  the  per- 
formance of  his  duties,  held  a  judgment 
thereon,  after  dissolution  of  the  partnership, 
in  favor  of  one  of  the  partners  lor  an  al- 
leged balance  due  him,  would  be  opened. 
Herman  v.  Potamkin,  24  Pa.  Super.  Ct.  11. 
Judgment  on  judgment  note  opened  where 
parol  contemporaneous  agreement  was  not 
performed.  Keeler  v.  De  Witt,  24  Pa.  Super. 
Ct.  463.  A  judgment  by  confession  will  be 
opened  where  the  note  on  which  It  was  bas- 
ed was  executed  in  the  belief  that  some 
otier  document  not  a  note  was  being  sign- 
ed. Funk  V.  Hossack,  115  111.  App.  340. 
Evidence  held  not  to  show  fraud  in  procure- 
ment of  consent  to  entry  of  judgment. 
Reed  v.  Bank  of  Ukiah  [Cal.]  82  P.  845. 
WheBC,  in  a  suit  to  quiet  title  against  one  in 
possession  under  a  tax  deed,  defendant  and 
his  counsel  discussed  making  a  claim  for 
improvements,  but  decided  that  they  were 
not  of  sufficient  value,  there  was  no  ground 
for  a  charge  of  fraud  or  neglect  of  counsel 
in  not  making  such  claim.  Snohomish  Land 
Co.  V.  Blood  [Wash.]  82  P.  933.  Where  dis- 
possession proceedings  were  in  fact  begun 
before  the  expiration  of  the  10  days  allowed 
by  statute  for  the  payment  of  rent  after  it 
becomes  due,  but  the  judgment  was  not  ren- 
dered until  the  expiration  of  such  10  d-ays, 
held  no  fraud,  though  the  afiidavit  of  serv- 
ice for  a  demand  of  rent  was  false  but  there 
was  no  showing  that  the  affiant  or  the  land- 
lord knew  it  to  be  so.  Reich  v.  Cochran, 
94  N.  T.  S.  404,  rvg.  41  Misc.  621,  85  N.  Y.  S. 
247.  Where  amount  of  administrator's  com- 
pensation was  limited  by  agreement  with  the 
heirs,  and  notice  of  the  hearing  for  the  set- 
tlement of  his  account  was  published  in  an 
obscure  part  of  a  paper  in  fine  type  and 
the  administrator  concealed  from  the  heirs 
the  fact  that  his  final  account  had  been  filed 
and  he  therein  charged  more  than  the  agreed 
compensation,  held,,  there  was  fraud  in  pro- 
curing decree  settling  account.  Froebrich  v. 
Lane,    45    Or.    13,    76    P.    351. 

69.     Keith   V.    Alger    [Tenn.]    85    S.    W.    7L 
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that  actual  fraud  should  be  found;  it  is  sufficient  if  facts  and  circumstances  are 
proven  from  which  constructive  fraud  can  be  infen-ed.'"  The  court  must  have 
been  influenced  and  deceived  by  the  fraud  and  induced  to  enter  a  judgment  or 
decree  prejudicial  to  the  interests  of  petitioner.^^  Cases  in  which  the  facts  are 
deemed  to  show  "surprise"  as  the  term  is  used  here  are  shown  in  the  notes/^ 
Where  it  is  sought  to  vacate  a  decree  against  a  minor  on  th-e  ground  of  error  shown, 
said  error  must  be  prejudicial,  must  clearly  appear  upon  the  face  of  the  record  in 
the  original  proceedings,  and  must  be  such  as  would  have  entitled  the  minor  to  a 
reversal  of  said  decree  or  judgment  upon  appeal/'  In  order  to  strike  the  judg- 
ment there  must  be  irregularity  affecting  the  integrity  of  the  record  or  the  validity 
of  the  judgment.'^*  A  judgment  will  not  be  opened  on  the  ground  .that  the  de- 
fendant was  incapacitated  on  account  of  habitual  drunkenness  to  make  the  contract 
on  which  the  judgment  was  entered,  the  evidence  being  insufficient  to  show  that  de- 
fendant was  entirely  incapable  of  making  a  contract  or  ti'onsacting  ordinary  busi- 
ness.'° 

(§5)  D.  Procedure  to  amend,  open,  wimU  or  enjwn.'"'  Time  for  applica- 
Uon.'''' — Application  must  be  seasonably  made^*  and  within  the  statutory  time.^' 
Parties?" — ^Unless  he  be  the  real  party  in  interest,*^  a  stranger  to  the  pro- 
ceedings in  which  judgment  was  rendered  has  no  right  to  institute  proceedings 
to  amend  or  set  aside  the  judgment.^^  Sureties  on  a  replevin  bond  may  attack  a 
judgment  in  the  replevin  suit  rendered  after  the  death  of  the  plaintiff  and  without 
revivor  or  suggestion  of  death  upon  the  record.*^  An  objection  that  the  applicant 
was  not  a  party  to  the  judgment  which  it  is  sought  to  reopen  may  be  waived^*  and 
should  be  raised  by  demurrer.*"     A  person  having  a  right  to  set  aside  a  decree 


70.  Arnout  v.  Chadwick  [Neb.]  10^  N.  W. 
942.  Evidence  held  sufficient  to  justify  court 
In  vacating  decree.     Id. 

71.  Petition  to  vacate  for  fraud  a  decree 
entered  against  petitioner  while  a  minor. 
Wilson  V.   Wilson   [Wash.]    82  P.   154. 

72.  Where  plaintiff  was  given  until  the 
7th  day  of  April  to  plead  and  defendants  on 
examination  on  April  6th  found  no  petition 
on  file,  held,  default  judgment  would  be  set 
aside.  Carver  v.  Seevers,  126  Iowa,  669,  102 
N  W  518  Plaintiff  not  being  entitled  to  a 
summary  judgment  defendant  is  entitled  to 
assume  that  the  case  will  take  its  regular 
course  on  the  trial  docket,  and  a  summary 
judgment  may  be  stricken  on  the  ground  of 
surprise.  Mueller  v.  Michaels  [Md.]  60  A, 
485  A  default  judgment  in  ejectment  wia 
not  be  set  aside  after  the  term  of  entry 
merely  because  the  description  In  the  origi- 
nal petition  was  imperfect,  the  description 
having  been  amended  without  notice  and  the 
applicant  not  aUeging  that  he  was  misled  by 
the  description.     King  v.  Davis,   137   F.   198. 

7S.     Wilson   v.    Wilson    [Wash.]    82   P.    154. 

74.  Bradshaw  Electro  Sanitary  Odor  Co. 
V.  Bradshaw,  27  Pa.  Super.  Ct.  196.  Where  a 
judgment  Is  entered  by  confession  defendant 
may  take  advantage  of  the  insufficiency  of 
the  name  of  the  party  plaintiff  by  a  motion 
to  set  aside  the  judgment.  Treasurer  of 
Division  No.  168    v.  Keller,  23  Pa.  Super.  Ct. 
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75.  Spetz  V.  Howard,  23  Pa.  Super.  Ct.  420. 

76.  Sea   4  C.   L.   307   et  sea. 

77.  See   4  C.  L.    307. 

TS.  What  constitutes  laches,  see  ante  this 
section,   subdivision    B. 


79.  Soott  V.  Hanford,  37  Wash.  5,  79  P. 
481.  A  judgment  valid  on  its  face  may  not 
be  attacked  by  motion,  supported  by  affi- 
davit that  there  was  no  service  on  defendant, 
filed  five  years  after  entry  of  Judgment.  Id. 
Default  judgment  based  on  publication; 
three  years  under  Gen.  St.  1901,  §  4511.  Mc- 
Kee  V.  Covalt  [Kan.]  81  P.  475.  Under 
Burns'  Ann.  St.  1901,  §  609,  five  years.  Hol- 
lenback  v.  Poston,  34  Ind.  App.  481,  73  N. 
B.  162.  Under  2  BalL  Ann.  Codes  &  St.  §p 
5153,  5156,  5157,  an  application  to  vacate  a 
judgment  on  the  ground  of  fraud  in  obtain- 
ing It  must  be  by  petition  commenced  with- 
in one  year  after  the  judgment  was  made 
and  on  the  same  notice  as  to  time,  mode  of 
service  and  return  as  in  ordinary  actions. 
Twigg  V.  James,   37  Wash,   434,   79  P.   959. 

80.  See    4   C.    L.    301. 

81.  Pier  v.  Oneida  County  [Wis.]  102  N. 
W.    912. 

82.  Pier  V.  Oneida  County  [Wis.]  102  N. 
W.  912.  After  judgment  in  an  action  against 
a  county  to  annul  tax  certificates,  the  o"wner 
of  a  portion  of  the  certificates,  not  a  party  to 
the  action  nor  seeking  to  be  made  such,  can- 
not make  a  motion  to  vacate.  Id.  That 
decree  is  collusive  makes  no  difference.  Un- 
ion Waxed  &  Parchment  Paper  Co.  v.  Sevigne 
Bread  Wrapper  Co.,  138  F.  415.  In  an  ac- 
tion to  set  aside  a  decree  affecting  title  to 
real  estate,  plaintiff  cannot  be  permitted  to 
recover  unless  it  appears  from  the  pleadings 
and  proof  that  he  has  some  interest  in  the 
title  to  the  property  involved.  Stull  v.  Masi- 
lonka  [Neb.]   104  N.  W.  188. 

83.  MoBrayer  v.  Jordan  [Neb.]  103  N.  W.  50. 

84.  Foster  v.  Phinizy,  121  Ga.  673,  49  S.  B. 
865. 
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in  a  direct  proceeding  for  that  purpose  may  assign  the  right  of  action  and  the 
assignee  may  maintain  a  suit  to  set  the  decree  aside.'*  Parties  to  a  judgment  must 
be  made  parties  to  an  action  to  annul  it/^  and  where  the  necessary  parties  are 
not  cited  in  the  trial  court,  the  error  cannot  he  corrected  by  their  appearance  in 
the  appellate  court  long  after  the  appeal  has  been  returned  and  over  the  objections 
of  the  appellants.^' 

Modes  and  manner  of  procedure.^^ — A  final  judgment  can  be  vacated  or  set 
aside  only  on  some  proceeding  authorized  by  law.®"  Statutes  should  be  consulted 
and  the  statutory  method  followed."^  Besides  error  and  appeal®^  the  common-law 
remedies  were  on  the  law  side  error  coram  nobis  and  audita  querela  and  later 
motion  to  vacate  during  term;  and  on  the  chancery  side  by  bill  of  review  or  other 
bill  appropriate  to  the  case.''  Codes  and  statutes  have  abolished  or  superseded 
some  of  these  and  the  distinctions  are  now  largely  obliterated,  leaving  in  most  states 
only  motion  and  bill  in  equity  or  equitable  action.'*  A  judgment  being  void  on 
its  face  or  on  an  inspection  of  the  judgment  roll  is  found  to  be  void  will  be  set  aside 
at  any  time  on  niotion  of  a  party  or  by  the  court  on  its  own  motion ;'°  but  it  is  held 
that  a  motion  is  not  the  proper  mode  of  procedure  where  the  judgment  is  valid 
upon  its  face  or  its  infirmity  cannot  be  ascertained  by  an  inspection  of  the  judgment 
roll ;'°  hence  where  a  party  is  driven  to  evidence  dehors  the  record  to  show  that  a 
judgment  is  void,  he  should  be  permitted  to  do  so  only  where  the  facts  upon  which 
he  relies  may  be  examined  into  under  the  forms  and  sanction  of  a  regular  trial.'^ 


85.  Is  not  the  proper  subject-matter  of  an 
answer.  Foster  v.  Phinlzy,  121  Ga.  673,  49 
S.  E.   865. 

86.  Clevenger  v.  Mayfield  [Tex.  Civ.  App.] 
86  S.  W.  1062.  Where  ejectment  was 
brought  against  a  tenant  and  the  landlord 
was  not  joined  and  had  no  notice  of  the  ac- 
tion until  after  judgment  had  been  rendered 
In  favor  of  plaintiff,  the  landlord  was  en- 
titled to  convey  her  rights  In  the  land.  In- 
cluding the  right  to  have  such  judgment 
opened  and  be  permitted  to  defend,  to  a  pur- 
chaser, innocent  or  otherwise.  King  v. 
Davis,    137    F.    222. 

87.  Gremaud  v.  Gremaud  [La.]  38  So.  901. 
In  a  proceeding  to  set  aside  a  decree  on  the 
■ground  of  fraud  perpetrated  in  its  rendition 
by  a  plaintiff  in  the  suit  on  his  co-plain- 
tiffs. Instituted  by  a  purchaser  of  the  in- 
terests of  some  of  the  co-plaintiffs,  the  other 
co-plaintiffs  should  be  made  parties.  Cle- 
venger  v.  Mayfield  [Tex.  CSv.  App.]  86  S.  "W. 
1062. 

88.  Gremaud  v.  Gremaud  [La.]   38  So.  901. 

89.  See   4  C.  L.   308. 

90.  Davis  v.  National  Life  Ins.  Co.  [Mass.] 
73   N.   B.    658. 

91.  Kentucfey!  In  case  of  fraud  In  ob- 
taining the  judgment  the  remedy  is  by  ac- 
tion under  Civil  Code,  §  518,  subseo.  4. 
Combs  v.  Johnson,  26  Ky.  L  R.  12,  80  S.  W. 
506. 

Ma-ssachusctts  1  A  judgment  may  also  be 
set  aside  upon  a  motion  by  the  prevailing 
party,  filed  within  three  months  in  accord- 
ance with  the  provisions  of  Rev.  Laws,  c. 
193,  §  14.  Davis  v.  National  Life  Ins.  Co. 
[Mass.]   73  N.  E.   658. 

Missouri:  Under  Rev.  St.  1899,  §  780.  a 
petition  for  review  is  the  proper  method  of 
proceeding  to  set  aside  a  final  default  judg- 
ment. Rev.  St.  1899,  §  770,  allowing  a  mo- 
tion to  set  aside  a  default  before  final  judg- 


ment, does  not  apply.  Bllllngham  v.  Mil- 
ler Commission  Co.   [Mo.  App.]   89  S.  W.  356. 

In  Oklahoma  proceedings  to  vacate  a  judg- 
ment on  the  ground  of  fraud  must  be  by  pe- 
tition verified  by  affidavit,  setting  forth  the 
judgment  sought  to  b©  vacated,  the  grounds 
therefor,  and  the  defense  to  the  action.  If  the 
applicant  was  defendant.  Wilson's  Rev.  & 
Ann.  St.  1903,  c.  66,  art.  22,  §  564.  Thomp- 
son V.  Caddo  County  Bank  [Okl.]  82  P.  927. 
A    motion    is    not    the    proper    remedy.     Id. 

IVashliigtoii:  Under  2  Ball.  Ann.  Codes  & 
St.  §§  5153,  5156,  5157,  an  application  to  va- 
cate a  judgment  on  the  ground  of  fraud  In 
obtaining  It  must  be  by  petition  commenc- 
ed virlthin  one  year  after  the  judgment  was 
made,  and  on  the  same  notice  as  to  time, 
mode  of  service  and  return  as  in  ordinary 
actions.  Twigg  v.  James,  37  Wash.  434,  79 
P.   959. 

92.  See  Appeal   and   Review,    5   C.   L   121. 

93.  See  15  Bnc.  PI.  &  Ft.  253.  Audita 
querela,  see  post,  §  15.  Bill  of  review,  see 
Equity,    5   C.   L.   1144. 

94.  See   4   C.   L   308;    2   C.   L   592. 

95.  Morrison  v.  Berlin,  37  Wash.  600,  79 
P.  1114;  National  Metal  Co.  v.  Greene  Consol. 
Copper  Co.  [Ariz.]  80  P.  397;  Prouty  v.  Moss, 
111  111.  App.  636;  Kronenberger  v.  Heine- 
mann,  104  111.  App.  156,  overruled  In  part. 
Civ.  Code  1895,  §  5362.  Union  Compress  Co. 
V.  A.  Leffler  &  Son  [Ga.]   50  S.  B.   483. 

96.  National  Metal  Co.  v.  Greene  Consol. 
Copper  Co.  [Ariz.]  80  P.  397.  Under  Rev.  St. 
1901,  paragraphs'  1478,  1088,  1323,  where  in 
an  action  against  a  corporation  the  sheriff's 
return  showed  service  on  the  local  agent  of 
the  corporation  and  there  was  evidence  cor- 
roborating the  return,  the  trial  court  had  no 
jurisdiction  to  set  aside  the  judgment  after 
the  term  of  rendition.     Id. 

97.  National  Metal  Co.  v.  Greene  Consol. 
Copper  Co.   [Ariz.]    80  P.   397. 
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A  judgment  cannot  be  vacated  in  North.  Carolina  for  irregularities  except  by  motion 
in  the  cause.'^  An  appeal  is  not  the  proper  method  for  obtaining  relief  from  a 
judgment  taken  through,  mistake,  inadvertence  or  excusable  neglect."" 

Pleadings  and  practice.^ — The  name  given  the  pleading  is  generally  imma- 
terial so  far  as  substantiai  allegations  axe  concerned.^  AIJ.  facts  necessary  to  con- 
stitute the  case  against  the  judgment  must  be  alleged.'  Fraud  being  alleged,  the 
facts  constituting  the  alleged  fraud  must  be  stated*  and  so  must  the  want  of  authority 
of  the  judge."  Allegations  of  defense  must  not  be  pregnant  with  admissions  that 
counter  defenses  exist."  A  denial  of  facts  necessary  to  support  the  judgment  must 
ordinarily  be  positive  and  not  on  information  and  belief.'  In  Oklahoma  the  peti- 
tion must  be  verified  if  fraud  is  alleged.*  An  affidavit  of  merits  must  be  made  by 
the  person  having  personal  knowledge  of  the  particular  facts  stated  in  the  affidavit.' 

In  a  bni  in  equity  directed  against  a  judgment  at  law,  the  specific  grounds 
of  complainant's  equity  must  be  distinctly  set  forth.^°    The  bill  must  show  that 


In  Georgia  In  order  to  set  aside  for  Irregu- 
larities not  appearing  on  the  face  of  the 
record,  one  should  proceed  by  petition  with 
rule  nisi  or  process  and  service  upon  the 
necessary  parties.  Union  Compress  Co.  v. 
A.  Leffler  &  Son  [Ga.]   50  S.  E.  483. 

98.  Scott  V.  Mutual  Reserve  Fund  .Ufe 
Ass'n,  137  N.  C.  515,  50  g.  B.  221. 

99.  Proper  method  is  by  application  to  the 
lower  court,  under  Code  Civ.  Proc.  §  473. 
Johnston  v.  Callahan,  146  Cal.  212,  79  P. 
870. 

1.     See   4  C.   L.    308,   309. 

a.  Application  by  the  losing  party  to  have 
the  judgment  vacated  held  a  petition  to  va- 
cate under  Rev.  Laws,  c.  193,  §  15,  though  It 
was  entitled  "Motion"  and  in  asking  that 
the  case  be  restored  to  the  docket  the  word 
"move"  was  used  instead  of  "pray."  Davis 
v.  National  Life  Ins.  Co.  [Mass.]  73  N.  B. 
658. 

3.  In  a  suit  to  have  a  judgment  for  de- 
fendant, rendered  in  an  action  brought  to 
deprive  her  of  her  homestead  rights  in  cer- 
tain land,  set  aside,  a  petition  alleging  that 
defendant  had  taken  up  her  residence  on 
other  property  held  defective  In  falling  to 
allege  that  she  thereby  intended  to  abandon 
her  homestead  in  the  first  mentioned  land. 
Moore  v.  Rogers,  27  Ky.  L.  R.  827,  86  S.  W. 
977.  Attack  for  want  of  jurisdiction.  Cook 
V.  Weigley  [N.  J.  Eq.]  59  A.  1029.  Under 
Civ.  Code  Proc.  §  521  one  who  petitions  for 
the  vacation  of  a  judgment  and  for  a  new 
trial  must  plead  and  prove  that  he  has  a  de- 
fense to  the  action.  Wlreman  v.  WIreman's 
AdmT,  27  Ky.  L.  R..  961,  87  S.  W.   319. 

4.  Petition  to  vacate  for  fraud  a  decree  en- 
tered against  petitioner  while  a  minor.  Wilson 
V.  Wilson  [Wash.]  82  P.  154.  A  complaint  In 
an  action  to  set  aside  a  judgment  on  the 
ground  that  the  affidavit  of  publication  was 
fraudulent,  which  alleges  that  the  affidavit 
was  false  and  fraudulent  but  which  fails  to 
controvert  any  of  the  specific  allegations 
of  specific  facts  contained  in  the  affidavit 
does  not  show  the  falsity  of  the  affidavit  in 
any  essential  particular  and  Is  Insufficient. 
Cargile  v.  Silsbee  ICal.]  82  P.  1044.  Peti- 
tion must  set  forth  the  judgment  sought  to 
be  vacated,  the  facts  constituting  the  alleged 
fraud,  and  must  fuUy  state  the  facts  con- 
stituting the  defense  to  the  original  action. 
Thompson  v.  Caddo  County  Bank  [Okl.]  82  P. 

6   Curr.   Law. — 16. 


927.  A  petition  which  sets  up  only  a  gen- 
eral denial  by  way  of  defense  and  does  not 
state  the  facts  constituting  the  fraud  is 
fatally  defective.     Id. 

5.  In  an  action  to  set  aside  a  judgment 
upon  the  ground  that  the  summons  was  is- 
sued by  one  not  a  justice  of  the  peace  de 
jure  or  de  facto,  the  complaint  held  defec- 
tive In  that  it  did  not  sufficiently  declare 
that  the  justice  issuing  the  sunimons  hsvot 
not  been  elected  at  the  general  eiection  pre- 
ceding and  had  not  duly  qualified.  Kane  v. 
Arneson  Mercantile  Co.  [Minn.]  103  N.  W. 
218. 

6.  An  allegation  In  a  complaint  to-  set 
aside  a  judgment  on  a  note  that  the  note 
was  iiever  slgneid.by  any  member  of  a  firm 
of  which  plaintiff  was  a  member  "to  his 
knowledge"  leaves  it  to  be  presumed  In  sup- 
port of  the  judgment  that  It  was  so  sign- 
ed -without  plaintiff's  knowledge.  Burbridge 
V.  Bauer,  146  Cal.  21,  79  P.  526.  A  further 
allegation  that  at  the  date  of  the  commence- 
ment of  the  original  action  nothing  was 
due  or  unpaid  to  defendant's  assignor  from 
plaintiff  permits  of  the  presumption  in  sup- 
port of  the  judgment  that  at  the  date  the 
amount  claimed  was  due  and  unpaid  to  de- 
fendant who  was  then  assignee  and  owner 
of    the    claim.     Id. 

7.  A  denial  based  on  want  of  informa- 
tion of  plaintiff's  ownership  of  the  note  on 
which  default  judgment  was  entered  held 
insufficient  to  warrant  the  setting  aside  of 
such  judgment,  there  being  no  claim  that 
plaintiff  was  not  the  owner.  TuUis  v.  Mc- 
Clary  [Iowa]    104   N.   W.   505. 

8.  Thompson  v.  Caddo  County  Bank  [Okl.] 
82    P.    927. 

9.  Moody  V.  Reichow,  38  Wash.  303,  80  P. 
461. 

10.  City  of  Ft.  Pierre  v.  Hall  [S.  D.]  104 
N.  W.  470.  General  allegations  that  appel- 
lant lost  her  right  of  appeal  by  the  loss  of 
a  bill  of  exceptions— an  accident  unavoid- 
able on  her  part — held  insufficient  to  war- 
rant equitable  Interposition.  Church  v.  Gal- 
lic [Ark.]  88  S.  W.  307.  Allegations  In  pe- 
tition held  so  vague  and  contradictory  that 
the  court  could  not  deterinine  whether  the 
judgment  sought  to  be  set  aside  was  valid 
or  not.  Benedict  v.  Gammon  Theological 
Seminary  [Ga.]  50  S.  E.  162. 
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the  remedy  at  law  is  unavailable  or  inadequate/^  that  the  petitioner  was  free  from 
negligence/-  that  he  has  a  meritorious  defense/^  and  newly  discovered  evidence 
being  made  the  basis  of  the  application,  the  bill  must  show  its  chara^ter^*  and  that 
proper  diligence  was  exercised  in  its  discovery.^^ 

In  the  absence  of  .statutory  provisions^"  a  motion  should  state  the  grounds 
upon  which  it  is  based.^'  As  a  general  rule  an  affidavit  should  state  facts  and  not 
conclusions.^' 

On  a  scire  facias  to  revive  judgment  a  statute  authorizing  a  defendant  to  plead 
as  many  matters  as  he  shall  think  necessary  allows  repugnant  pleas.^" 

The  proceeding  to  set  aside  is  distinct  and  separate  from  the  original  case 
and  presents  wholly  distinct  is.sues.^"  Upon  a  motion  to  strike  out  a  judgment 
in  which  is  alleged  irregularity  in  the  proceeding  in  which  the  judgment  was 
entered,  the  whole  question  of  jurisdiction  and  whether  the  proper  steps  have  beejJ 
taken  to  justify  the  entry  of  judgment  by  the  court  is  open.^^ 

Notice,  either  actual  or  constructive,  of  the  proceedings  must  be  given  the  liti- 
gants,^^ and  if  the  judgment  is  set  aside  without  notice,  one  purchasing  after  the 
rendition  of  the  judgment  is  entitled  to  a  writ  of  mandamus  directing  the  judge  to 
set  aside  the  order.  ^* 

In  some  states  a  bond  must  be  given.^* 

Burden  of  proof  and  evidence.'^ — Unless  a  defect  appears  of  record  the  burden 
is  on  the  movant  or  petitioner  to  affirmatively  show  its  existence.-®  All  intendments 
are  in  favor  of  the  regularity  of  the  proceedings.^'     Parol  evidence  is  admissible 


11.  Under  Rev.  Codes  1899,  5  5298  must 
shoTv  that  one  year  had  expired  since  no- 
tice of  judgment.  Freeman  v.  Wood  [N.  C] 
103    N.    W.    392. 

12.  City  of  Ft.  Pierre  V.  Hall  [S,  D.]  104 
N.    W,    470. 

13.  Bell    V.    Thompson    [Cal.]    82    P.    327. 

14.  So  that  court  can  determine  its  ma- 
teriality and  relevancy.  Freeman  v.  Wood 
[N.  D.]  103  N.  W.  392.  Complaint  In  an 
application  to  set  aside  a  judgment  dis- 
charging an  assignee  for  the  benefit  of 
creditors  and  to  secure  a  new  accounting  al- 
leging that  five  years  after  such  judgment 
was  rendered  plaintiff  "accidentally"  dis- 
covered that  the  account  was  not  true  in 
several  particulars,  held  insufficient.     Id. 

15.  Freeman  v.  Wood  [N.  D.]  lOS  N.  W. 
392. 

16.  Under  Gen.  St.  1902,  §  762,  a  motion 
to  set  aside  a  judgment  of  nonsuit  need  not 
specify  the  particular  grounds  upon  which 
It  was  based.  British  American  Ins.  Co.  v. 
Wilson,  77  Conn.  559,  60  A.   293. 

17.  Motion  for  modification.  Horror  V. 
Carrier,   34  Ind.   App.   353,    73  N.  B.   123. 

18.  Affidavit  stating  that  judgment  is  un- 
just and  excessive  and  that  defendant  has  a 
good  defense  on  the  merits  to  the  whole  of 
such  claim  is  insufficient.  Chicago  &  M. 
Elec.  R.  Co.  V.  Krempel,  116  111.  App.  253. 
Under  a  statute  requiring  an  affidavit  of 
merits  in  order  to  have  a  default  judgment 
set  aside  an  affidavit  of  defendant's  attor- 
ney stating  that  from  his  investigations  he 
believed  that  the  accident  for  which  plain- 
tiff sought  to  recover  was  not  caused  by  de- 
fendant's negligence,  held  sufficient  without 
setting  forth  the  facts  on  which  such  be- 
lief was  based.  Klepfer  v.  Keokuk,  126 
Iowa,  592,  102  N.  W.   515. 

19.  Pleas   to   scire   facias   to  revive  a,  de- 


fault judgment,  denying  service  of  process, 
declaration  and  notices  in  the  manner  and 
at  the  time  and  places  stated  in  the  returns, 
and  alleging  service  on  an  unauthorized  per- 
son, may  be  joined.  Va.  Code  1904,  p.  171?, 
construed.     King  v.   Davis,   137   F.   198. 

20.  Should  be  tried  on  the  pleadings  of 
the  parties  in  such  proceeding  separate  from 
the  original  case.  Rev.  St.  1895  articles  1375- 
1378  considered.  Brown  v.  Dutton  [Tex, 
Civ.  App.]  85  S.  W.  454.  Such  art.  1376  applies 
to   justices'    courts.     Id. 

21.  Mueller   v.    Michaels    [Md.]    60   A.    485. 

22.  Void  judgment.  Dwyer  v.  Nolan 
[Wash.]  82  P.  746.  Irregular  decree.  Vin- 
cent V.  Benzie  Circuit  Judge  [Mich.]  102  N. 
W.    369. 

28.  Vincent  v.  Benzie  Circuit  Judge 
[Mich.]    102   N.    W.    369. 

24.  Under  Rev.  Laws,  c.  193,  §§  15  and  17, 
no  final  order  can  be  made  on  a  petition  to 
vacate  until  a  bond  is  given.  Davis  v.  Na- 
tional Life  Ins.  Co.   [Mass.]   73  N.  E.  658. 

25.  See    4   C.   Ll    309. 

26.  On  a  silent  record  it  is  not  presum- 
ed that  an  affidavit  for  publication  was  not 
attached  to  the  petition.  Stull  v.  Masilonka 
[Neb.]  104  N.  W.  188.  Wlien  a  judgment  de- 
fendant moves  that  judgment  be  vacated  for 
error  of  fact,  he  assumes  the  burden  of 
proof,  and.  must  show  satisfactorily  that 
such  error  existed.       King  v.  Davis,  137  F.  198. 

2/7.  In  the  absence  of  evidence  to  the  con- 
trary a  finding  of  invalidity  of  a  judgment 
will  be  deemed  to  have  been  based  upon  suf- 
ficient cause.  Morrison  v.  Berlin,  37  Wash. 
600,  79, P.  1114.  Where  a  judgment  recites 
that  the  court  heard  proofs,  it  will  be  pre- 
sumed that  the  proofs  showed  an  oral  con- 
tract, not  that  it  was  erroneously  rendered 
on  a  written  contract  without  the  filing  of 
a   copy   on   motion    to    set    aside.     Foster   v. 
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to  show  fraud  in  confessing  a  judgment.^*  When  there  is  evidence  of  fraud  it  is 
error  to  exclude  evidence  that  the  defrauded  person  was  susceptible  to  the  other's 
arts.^°  Excluding  proper  evidence  is  harmless  where  because  of  futility  of  relief 
a  decree  must  have  been  refused  even  had  a  case  been  made  out.'"  Where  the  only 
witnesses  other  than  plaintiff  are  nonresidents  and  absent  from  the  state  ,and  their 
affidavits  are  not  obtainable,  defendant,  on  moving  to  open  a  default  judgment, 
may  by  its  agent  make  affidavit  of  facts  narrated  to  the  agent  by  the  absent  wit- 
nesses.'^    The  value  of  affidavits  as  proof  in  particular  cases  is  shown  in  the  notes."^ 

Questions  of  law  and  fact.'^ — A  motion  for  leave  to  open  a  default  Judgment, 
so  far  as  grounded  on  accident,  mistake  or  misfortune,  presents  a  question  of  fact 
for  the  decision  of  the  trial  court.'* 

Judgment  or  order  of  vacation  and  extent  and  effect  thereof. ^^ — The  imposi- 
tion of  conditions  on  opening  the  judgment  is  discretionary  with  the  court.'^  A 
legal  defense  accruing  subsequent  to  the  judgment,  equity  will  only  restrain  en- 
forcement until  defendant  consents  to   a  retrial  of-  the  case  at  law.'^    When  neces- 


"Weber,  110  lU.  App.  5.  In  a  suit  under 
Burns'  Ann.  St.  1901,  §  609  to  open  a  default 
judgment  based  on  service  by  publication, 
nothing  appearing  to  tlie  contrary  it  will  be 
presumed  that  the  proceedings  were  regular 
and  the  statute  complied  with  and  the  publi- 
cation warranted.  Everett  v.  Everett,  180 
N.  Y.  452,  73  N.  E.  231.  Where  the  court  be- 
fore entry  of  a  default  judgment  finds  that 
tjie  default  of  defendants  had  been  duly  en- 
tered, service  of  summons  and  complaint  is 
presumed.  Twigg  v.  James,  37  Wash.  434,  79 
P.  959.  Parol  evidence  of  defendant  and 
other  witnesses  that  he  was  absent  from 
the  state  at  the  time  of  the  alleged  service 
of  summons  is  not  sufficient  to  overcome 
the  presumptions  in  favor  of  jurisdiction 
from  the  recitals  of  personal  service  in  the 
default  judgment  and  in  the  return  of  the 
ofllcer.  Mosher  v.  McDonald  &  Co.  [Iowa] 
102  N.  W.  837.  Recital  in  default  judgment 
that  summons  had  been  duly  served  and  that 
more  than  20  days  had  been  allowed  to 
elapse  since  the  service  but  no  answer  had 
been  served  on  complainant's  attorney  and  no 
appearance  had  been  made  by  defendant, 
held  to  show  that  court  had  passed  on  ques- 
tion of  default  and  was  conclusive  as  far  as 
the  record  of  such  proceeding  was  concern- 
ed in  an  action  to  vacate  such  judgment. 
Schmidt  v.  Hoffmann   [Wis.]    105  N.   W.    44. 

28.  Where  a  wife  attacks  a  judgment 
confessed  by  her  husband  to  his  sister  on 
the  ground  that  it  was  given  with  Intent 
to  hinder  and  delay  the  collection  of  his 
debt  to  her,  parol  evidence  is  admissible  to 
show  the  fraud,  and  its  existence  is  to  be 
determined  by  a  jury  from  a  preponderance 
of  the  testimony.  Meyers  v.  Meyers,  24  Pa. 
Super    Ct.    603. 

29  Where  the  court  found  that  therp  was 
no  fraud  or  undue  influence  in  procuring 
consent  to  the  entry  of  judgment  the  ex- 
clusion of  evidence  relating  to  the  judg- 
ment debtor's  weakness  of  '"'"^an'l  suscep- 
tibility to  fraud  is  harmless.  Reed  v.  Bank 
of  TJkiah  [Cal.]  82  P.  845. 

SO.  In  a  suit  to  vacate  partition  and  fore- 
closure decrees,  error  in  rejecting  evidence 
?o  show  fraud  in  procuring  the  partition  de- 
cree is  harmless,  therr  being  nothing  to  au- 
thorize vacation  of  the  foreclosure  decree 
which  cut  off  all  °4<=°-^\"„^"^"*?54"^"'- 
■Wilson   V.    Wilson    [Wash.]    82    P.    154. 


31.  El  Paso  &  S.  W.  R.  Co.  V.  Kelley 
[Tex.]  13  Tex.  Ct.  Rep.  60,  87  S.  W.  660,  rvg. 
[Tex.  Civ.  App.]  83  S.  W.  855. 

32.  The  person  making  the  service  filing 
an  affidavit  that  he  had  done  so,  a  motion 
to  vacate  a  default  judgment  will  be  denied 
though  the  defendant  and  his  wife  file  affi- 
davits denying  the  service.  Matchett  v.  Liebig 
[S.  D.]  105  N.  W.  170.  Where  summons  was 
regularly  served  and  read  by  defendant  who 
neglected  to  consult  counsel,  answer  or  ap- 
pear, held  default  judgment  would  not  be 
set  aside  though  defendant  made  affidavit 
that  he  had  made  a  settlement  with  plain- 
tiff, this  being  denied  by  counter  aflidavit. 
KJetland  v.  Pederson  [S.  D.]  104  N.  W.  677. 
Where  the  affidavit  of  service  stated  that 
affiant  served  the  summons  on  defen-dant  and 
knew  the  person  served  to  be  defendant,  and 
the  server's  affidavit  in  opposition  to  a  mo- 
tion to  set  aside  a  default  judgment  stated 
that  before  proceeding  to  make  service  she 
was  given  a  description  of  defendant  to  en- 
able her  to  identify  her,  and  the  person 
served  answered  such  description  and  de- 
fendant made  an  affidavit,  supported  by  that 
of  another,  that  he  was  not  served,  held, 
judgment  would  be  set  aside  on  the  ground 
that  there  was  no  personal  service  of  pro- 
cess. O'Connell  v.  Gallagher,  93  N.  T.  S. 
643. 

33.  See    4    C.    L.    310. 

34.  Hutchinson  v.  Manchester  St.  R.  Co. 
[N.    H.]    60   A.    1011. 

35.  See  4  C.  L.   310. 

3«.  Walton  v.  Hartman,  38  Wash.  34,  80 
P.   196. 

37.  The  business  in  which  complainant 
and  defendant's  son  was  engaged  failed  and 
defendant  agreed  to  pay  certain  notes  of  the 
concern  if  complainant  would  pay  the  others. 
Defendant  fulfilled  his  part  of  the  agree- 
ment and  sued  complainant  as  indorser  and 
obtained  judgment  against  him  because  he 
had  not  paid,  but  merely  secured,  the  notes 
he  was  to  pay;  held,  the  enforcement  of  the 
judgment  would  be  enjoined  until  defend- 
ant consented  to  a  retrial  of  the  action  at 
law  on  the  notes  and  further  consented  that 
complainant  might  set  up  the  alleged  con- 
tract as  a  defense.  Headley  v.  Leavitt  [N. 
J    Err.  &  App.]  60  A.  963. 
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Barjj  liens  or  other  securities  should  be  preserved.'^  Conditions  may  be  waived.*' 
A  judgment  being  partially  valid*"  or  there  being  a  partial  defense,*^  it  may  be 
modified  or  vacated  pro  tanto.  A  judgment  being  void  a  valid  judgment  may  be 
entered  in  its  place.*"  A  motion  to  open  a  default  can  never  result  in  a  decision 
of  the  issues  involved  in  the  controversy.*'  In  an  action  against  joint  tort  feasors, 
judgment  being  rendered  against  all  of  the  defendants  the  court  in  setting  aside 
the  judgment  as  against  one  of  them  should  also  dismiss  the  action  as  to  him.** 
In  order  to  set  aside  a  formal  and  sufficient  judgment  there  must  be  an  adjudication 
by  the  court  to  that  effect.*' 

A  judgment  being  opened  generally  and  without  conditions,  the  trial  should 
proceed  as  if  no  judgment  had  beeii  entered,*"  and  defendant  is  entitled  to  establish 
any  defense  admissible  under  his  pleas.*^  A  judgment  being  opened  generally  it  is 
inadmissible  in  evidence  against  the  defendant.*'  In  an  action  against  joint  tort 
feasors  judgment  being  rendered  against  all  of  the  defendants,  the  setting  aside  of 
the  judgment  as  against  one  does  not  impair  it  as  against  the  other.*" 

Appeal  or  review.^" — The  order  opening  or  vacating  a  judgment  is  not  ap- 
pealable imless  it  is  a  final  judgment  in  itseK  or  unless  the  statute  has  made  it  re- 
viewable."^     The  order  being  appealable,  either  party  aggrieved^"  or  one  not  party 


38.  In  a  proceeding-  to  open  a  Judgment 
on  which  execution  has  issued,  the  execution 
and  lien  should  remain  until  final  determina- 
tion of  the  case.  Van  Cott  v.  "Webb-Miller, 
25  Pa.  Super.  Ct.  51.  Proceeding  for  vacat- 
ing a  default  Judgment  by  motion,  liens 
should  be  preserved,  defendant  required  to 
answer  and  plaintiff  allowed  to  reply,  and 
such  order  made  as  the  verdict  warrants. 
Elyrla  Milling-  Co.  v.  Swartz,  3  Ohio  N.  P.  (N. 
S.)  251.  Where  so  long  as  a  certain  guar- 
anty was  kept  plaintiff  could  not  enter  judg- 
ment by  confession,  held.  Judgment  should 
be  set  aside  and  not  allowed  to  stand  as  se- 
curity. Independent  Brewing  Ass'n  v. 
Klett,  114  111.  App.  1. 

39.  Voluntary  appearance  by  the  defend- 
ants and  an  application  by  them,  upon  the 
day  of  trial,  for  an  adjournment,  without  ob- 
jection being  made  to  the  nonpayment  of  the 
costs  Imposed  as  a  condition  for  opening  the 
plaintiff's  default,  held  a  waiver  of  such  con- 
dition, to  the  extent,  at  least,  of  conferring 
Jurisdiction  upon  the  court  to  hear  and  de- 
termine the  case;  and  hence  when  upon  the 
adjourned  trial  day  plaintiff  tendered  the 
costs  In  open  court,  defendants  were  In  no 
eituation  to  urge  that  the  court  had  no  Juris- 
diction over  their  persons.  Rickert  v.  Pol- 
lack, 95  N.  T.  S.   578. 

40.  "Where  a  Judgment  was,  in  so  far  as  It 
purported  to  grant  an  Immediate  divorce, 
void  as  being  entered  without  any  interlocu- 
tory Judgment,  as  required  by  Civ.  Code,  §§ 
131,  132,  It  was  within  the  power  of  the  su- 
perior court  at  any  time,  on  motion  of  either 
party  or  of  Its  own  motion,  to  vacate  so 
much  of  the  decree  as  awarded  an  absolute 
divorce,  leaving  the  remainder  of  it,  deter- 
mining that  the  party  was  entitled  to  a  di- 
vorce, unmodified  and  unaffected.  Grannis 
V.   Superior  Ct.,    146   CaL   245,   79   P.   891. 

41.  Robinson  v.  Arkansas  Loan  &  Trust 
Co.   [Ark.]   85  S.  "W.   413. 

42.  Morrison  v.  Berlin,  37  "Wash.  600,  79  P. 
1114. 

43.  Everett  v.  Everett,  180  N.  T.  462,  73 
N.  B.  231. 


44.  Weathers  v.  Kansas  City  Southern  R, 
Co.   [Mo.  App.]   86  S.  W.  908. 

45.  Chambers  v.  Morris   [Ala.]   39  So.   375. 

46.  Long  V.  Morningstar  [Pa.]  61  A,  1007. 
The  record  of  the  Judgment  is  not  competent 
evidence   of  its   veQidlty.     Id. 

47.  Long  V.  Morningstar  [Pa,]  61  A.  1007.' 
Where  a  Judgment  by  confession  on  a  build- 
ing contract  is  opened  generally  and  without 
restriction,  defendant  is  entitled  to  deny  the 
execution  of  the  contract.  Mulhearn  v. 
Roach,   24  Pa.   Super.  Ct.  483. 

48.  Held  inadmissible  against  a  bankrupt 
on  issue  of  solvency.  MoGowan  v.  Knittel 
[C.  C.  A.]  137  F.  453,  dissenting  opinion  137 
F.    1015,    rvg.    In    re   McGowan,    134    F.    498. 

49.  Weathers  v.  Kansas  City  Southern  R. 
Co.  [Mo.  App.]  86  S.  W.  908. 

50.  See  4  C.  L  310  and  the  topic  Appeal 
and  Review,  5  C.  L.  121,  where  all  the  doc- 
trines  are   fully   discussed. 

51.  While  ordinarily  there  Is  no  appeal 
from  an  order  vacating  a  Judgment,  yet,  If  it 
Is  a  final  order  which  affects  the  substantial 
rights  of  the  parties,  an  appeal  will  lie. 
State  V.  Tallman,  38  Wash.  132,  80  P.  272. 
Under  Gen.  Laws  1896,  c.  246,  §  2,  providing 
that  in  case  of  Judgment  by  default  or  mis- 
take the  court  may,  within  six  months  after 
entry  thereof,  set  aside  the  same  and  rein- 
state the  case,  the  power  thus  given  is  dis- 
cretionary, and  not  subject  to  review  by  the 
supreme  court.  Opie  v.  Clancy  [R.  I.]  60  A. 
635.     See,  also,   cases  cited   5   C.   L   137. 

Theie  mast  be  an  order  or  judgment  set- 
ting aside  or  refusing  to  set  aside  the  Judg- 
ment complained  of.  Chambers  v.  Morris 
[Ala.]    39    So.   375. 

The  "record"  must  shoir  such  order:  Bill 
of  exceptions  reciting  that  "said  motion 
coming  on  to  be  heard  was  submitted  with- 
out argument  •  •  •  and  on  said  date 
the  following  entry  was  made  *  •  •  on 
the  docket:  *  •  •  -Motion  granted;  ver- 
dict set  aside,' "  held  to  affirmatively  show 
that  the  court  made  no  order  setting  aside 
the  verdict  or  vacating  the  Judgment  Cham- 
bers V.   Morris   [Ala.]    39   So.    375. 
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b}'  name  aggrieved  by  the  ruling'^  may  appeal.  The  appeal  is  separate  and  distinct 
from  the  original  action^*  reviewable  by  modes  not  necessarily  the  same,"  An 
exercise  of  the  power  is  not  subject  to  review  in  another  division  of  the  same  court/" 
nor  being  rendered  by  a  Federal  court  is  it  open  for  review  in  a  state  court."  In 
Colorado  an  exception  to  the  ruling  is  essential."'  Tlie  merits  of  the  original 
action  will  not  be  inquired  into.°°  A  correct  ruling  of  the  trial  court  will  not  be  re- 
versed, though  based  on  an  erroneous  ground,'"'  nor  will  the  trial  court's  ruling  be 
reversed  unless  an  abuse  of  discretion  is  conclusively  and  affirmatively  showa'^ 
by  appellant.*^  A  finding  of  the  trial  court  reasona.bly  supported  by  the  evidence 
will  be  sustained.*' 

§  6.  Construction,  operation  and  effect  of  judgment.'^* — Judgments  are  in- 
terpreted by  the  pleadings""  and  by  the  subject-matter  of  the  suit.""  In  constru- 
ing the  judgment  the  whole  cont^t  should  be  considered  and  in  case  of  doubt 
preference  should  be  given  to  that  construction  which  is  more  in  consonance  with 
a  proper  decree  on  the  law  and  facts  of  the  case.*'     An  appellate  judgment  implies 


58.  Either  party  may  appeal  from  a  5u3g'- 
ment  rendered  In  a  proceedlngi  under  Hev. 
St.  1895,  art,  1375,  to  set  aside  a  judgment 
rendered  on  service  of  citation  by  publica- 
tion In  the  district  or  county  court.  Brown 
V.  Dutton  [Tex.  dv.  App.]  85  S.  W.  454. 
Such  article  1376  applies  to  Justices'  courts. 
Id. 

53.  One  aggrieved  by  a  ruling  refusing 
to  vacate  a  default  Judgment  may,  under 
Laws  1901,  p.  563,  c.  78,  §  5,  seasonably  ob- 
ject, allege  exceptions  In  writing  and  have 
them  transferred  to  the  supreme  court. 
Hutchinson  V.  Manchester  St.  R.  Co.  [N.  H.] 
60   A.    1011. 

54,  55.  On  appeal  from  a  Judgment  in  a 
proceeding  under  Rev.  St.  1895,  art.  1375  to 
set  aside  a  Judgment  rendered  On  service  of 
citation  by  publication,  the  method  o^  appeal 
or  practice  on  appeal  will  be  controlled  by 
the  Judgment  appealed  from  without  refer- 
ence to  the  Judgment  in  the  original  case. 
Brown  v.  Dutton  [Tex.  Civ.  App.]  85  S.  W. 
454.  Such  article  1375  applies  to  Justices' 
courts.     Id. 

56.  Cascia  V.  Gilbane,  26  R.  I.  584,  60  A. 
237. 

57.  Blythe  Co.  v.  Bankers'  Inv.  Co.  "[Cal.] 
81  P.   281. 

58.  Smith  V.  Mocli   [Colo.]   79  P.   1011. 

59.  Such  questions  should  be  raised  by 
proper  pleadings  and  first  presented  to  the 
trial  court.  Lehman  v.  Graham  [C.  C  A.] 
135  F.  39.  On  appeal  appellant  can  complain 
only  of  the  action  of  the  court  with  respect 
to  the  motion.  Chambers  v.  Morris  [Ala.]  39 
So.  375.  Errors  in  the  original  Judgment 
cannot  be  reviewed.  Even  though  the  mo- 
tion was  made  at  the  term  of  entry.  Weber 
V.  Powers,   114  111.  App.    411. 

60.  Scott  V.  Mutual  Reserve  Fund  Life 
Ass'n,  137  N.  C.  515,  50  S.  E.   221. 

61.  Lehman  v.  Graham  [C.  C.  A.]  135  F. 
39;  Carver  v.  Seevers,  126  Iowa,  669,  102  N. 
W.  518;  KJetland  v.  Pederson  [S.  D.]  104  N. 
W.  677;  Keeney  v.  Fargo  [N.  D.]  105  N.  W. 
92;  In  re  Bugg's  Estate  [S.  C]  51  S.  B.  263; 
Nye  V.   BiU  Nye  Gold  Min.  &  Mill.   Co.    [Or.] 

80  P.  94;  Horn  v.  United  Securities  Co.   [Or.] 

81  P.   1009;   Winstone   v.   "Winstone     [Wash.] 

82  P.  268;  Pelegrlnelli  v.  McCloud  River 
Lumber- Cd.  [Cal.  App.]  82  P.  695;  Gottlieb  v.' 
Middleberg,  23  Pa,   Super.   Ct.   525;  Foster  v. 


Weber,  110  III.  App.  5;  Hartman  v.  Viera.  113 
111.  App.  216.  Where  on  the  day  counsel 
was  notified  that  his  motion  to  strllte  out 
part  of  the  complaint  was  overruled  he  pre- 
pared and  transmitted  an  answer  and  wrote 
plaintiff's  counsel  asking  for  advice  as  to 
what  to  do,  to  which  plaintiff's  counsel 
replied  that  he  had  obtained  Judgment, 
held  no  abuse  of  discretion  in  refusing  to 
set  it  aside.  Horn  v.  United  Securities  Co. 
[Or.]    81    P.    1009. 

62.  Pelegrinelli  v.  McCloud  Elver  Lumber 
Co.    [Cal.   App.]    82   P.   695. 

63.  Finding  of  trial  court  that  plaintiff 
and  Ills  attorney  were  inexcusably  negligent 
in  failing  to  defend,  being  reasonably  sup- 
ported by  the  evidence  must  be  adopted 
by  the  appellate  court  as  a  conclusion  of 
fact.  White  v.  Powell  [Tex.  Civ.  App.]  84 
S.  W.   836. 

64.  See  4   C.  L.   294,   311. 

65.  Sharp  v.  Zeller  [La.]  38  So.  449; 
Burnside  v.  Wand,  108  Mo.  App.  539,  84  S. 
W.  995.  Where,  in  an  action  on  a  bond 
given  for  the  payment  of  alimony  in  the 
penal  sum  of  $6,000,  plaintiff  prayed  Judg- 
ment for  the  penalty  of  the  bond  and  that 
execution  issue  for  the  sum  of  $365,  with 
interest,  as  damages  and  for  costs,  and  after 
general  denial  a  trial  was  had  on  which 
Judgment  was  rendered  for  plaintiff  for  the 
penalty  of  the  bond  and  for  damages,  held, 
the  Judgment  for  the  penalty  should  be 
rejected  as  surplusage  and  the  Judgment 
construed  as  a  mere  money  Judgment  for 
the  damages.  Id.  Where,  in  an  action  for 
damages  for  obstructing  a  watercourse 
plaintiff  only  asked  for  past  damages  and 
accompanied  this  demand  with  a  prayer  for 
an  Injunction,  held,  the  damages  awarded 
were  only  compensation  for  the  damages 
which  had  been  sustained.  Scheurich  v. 
Southwest  Mo.  Light  Co.,  109  Mo.  App.  406, 
84  S.  W.   1003. 

66.  Sharp  v.   Zeller  [La.]   38  So.   449. 

67.  Sharp  v.  Zeller  [La.]  38  So.  449.  Where 
the  complaint  demanded  Judgment  for  "$51.- 
1898,"  with  interest  thereon  at  10  per  cent 
per  annum  from  Sept.  13,  1892  to  Sept.  12, 
1900,  also  $15  attorney's  fees  and  taxable 
costs,  a  Judgment  for  $107.02,  enumerating 
principal.  Interest  and  attorney's  fees  as  a 
part   of   the   $107.02,   should  be  construed   as 
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not  only  that  the  court  had  jurisdiction  but  that  it  heard  and  determined  that 
question.'*  A  decree  30  years  old  will  be  presumed  to  have  been  based  on  proper 
jurisdictional  steps."''  A  consent  judgment  being  a  contract  must  be  construed  as 
any  other  contract.'^"  Judgments  may  be  final"  on  the  merits"  ia  personam''* 
or  in  rem.^*  A  judgment  may  be  a  unit'°  or  it  may  be  severable.'"  Where  there 
are  two  conflicting  judgments  in  the  same  case,  the  later  in  point  of  time  must 
prevail. '^ 

The  doctrines  of  estoppel  by  judgment  and  the  merger  and  bar  of  causes  of 
action  in  and  by  the  judgment  are  treated  elsewhere.'^'  Defects  in  the  pleadings'* 
other  than  a  failure  to  state  a  cause  of  action^"  may  be  cured  by  the  judgment.*'^ 
A  judgment  operates  to  make  the  judgment  debtors  joint  debtors.*^  The  suit 
having  been  closed  by  final  judgment  no  further  proceedings  can  be  had  in  it  except 
such  as  may  be  required  for  the  execution  of  the  judgment.^''  A  decree  pro  con* 
fesso  admits  the  facts  charged  in  the  bill,  but  not  the  conclusions  drawn  therefrom 
nor  the  conclusions  of  law.**    The  members  of  a  firm  being  jointly  and  severally 


Including'  the  principal,  Interest  and  at- 
torney's fees  and  hence  was  not  objection- 
able as  being-  for  a  greater  sum  than  that 
demanded.  Pacific  Paving  Co.  v.  Vizelich, 
[Cal.  App.]  82  P.  82.  Plaintiff  being  entitled 
to  recover  $1,000  and  a  judgment  being  en- 
tered for  $596  against  one  defendartt  and 
$1,000  against  tBree  defendants,  held  to  be 
a  judgment  for  $1,000  and  the  $596  having 
been  collected,  plaintiff  could  only  recover 
$404  from  the  other  defendants.  March  v. 
Barnet  [Cal.  App.]   82  P.   697. 

68.  Cook  V.  Weigley  [N.  J.  Bq.]  59  A,  1029. 

69.  Smith  v.  Scliwarz,  209  Pa.  79,  57  A. 
1129. 

70.  Bunn  v.  Braswell  [N.  C]  51  S.  B.  927. 
Consent  judgment  declaring  that  defendant 
had  "an  equity  to  redeem  certain  land"  held 
to  establish  the  relation  of  mortgagor  and 
mortgagee  between  the  parties.  Id.  A  re- 
cital that  unless  defendant  pay  a  certain 
sum  by  a  certain  time  he  "shall  stand  abso- 
lutely debarred"  of  all  equity  in  the  land, 
held  not  to  amount  to  a  strict  foreclosure. 
Id.  A  consent  judgTnent  that  a  basement 
hall  shall  be  for  the  common  and  unobstruct- 
ed use  of  the  parties,  that  a  space  therein 
used  as  a  stairway  shall  be  for  their  common 
use  and  that  said  basement  hall  and  stairway 
shall  be  used  only  for  ingress  and  egress 
by  plaintiff  to  his  building,  gives  plaintifC  no 
right  to  participate  in  the  use  of  closets 
under  the  stairway,  or  to  have  any  changes 
made  so  that  light  can  be  admitted  through 
windows  to  the  stairway.  Massey  v.  Barbee, 
138  N.  C.  84,   50  S.  B.  567. 

71.  72,  73,  74.     See  ante,   §  1. 

75.  A  judgment  in  an  action  In  trespass 
as  well  as  in  all  other  actions  at  law  is  a 
unit  as  to  all  the  defendants  against  whom 
It  Is  rendered,  and  if  It  must  be  reversed  for 
error  as  to  one  it  must  be  reversed  as  to  all. 
South  Side  El.  R.  Co.  v.  Nesvlg,  214  111.  463, 
73  N.  B.  749;  Cummlngs  v.  Smith,  114  111. 
App.  35;  Comenitz  v.  Bank  of  Commerce 
[Miss.]  38  So.  35.  Action  on  the  case.  North 
Chicago  St.  B.  Co.  v.  O'Donnell,  115  111.  App. 

110. 

76.  A  judgment  In  receivership  proceed- 
ings determining  the  amount  due  each  cred- 
itor and  fixing  the  statutory  liability  of  each 
stockholder  h-eld  a  several  judgment  against 


the  several  stockholders.  Childs  v.  Blethen 
[Wash.]  82  P.  405.  In  an  action  for  an  ac- 
counting between  joint  adventurers,  ati  In- 
terlocutory Judgment  providing  "that  plain- 
tiff have  judgment  against  the  defendants 
and  each  of  them,  for  the  shares  of  stock 
and  sums  of  money  that  may  be  found  due 
him  from  said  defendants  and  each  of  them," 
does  not  provide  for  a  joint  recovery,  but  for 
a  final  judgment  against  the  defendants  sev- 
erally. Spier  V.  Hyde,  95  N.  T.  S.  952.  Where 
title  to  land  Is  divided  Into  separate  undi- 
vided interests  and  a  judgment  In  a  tax  suit 
purports  to  affect  all  the  Interests,  It  may  be 
held  valid  as  to  some  and  void  as  to  others. 
Eminence  Land  &  Min.  Co.  v.  Current  River 
Land  &  Cattle  Co.,  187  Mo.  420,  86  S.  W.  145, 
and  cases  cited.  Wliere  mandamus  was 
broughe  against  .a  carrier  and  its  president, 
and  the  mandate  was  addressed  to  the  car- 
rier and  to  Its  president,  "and  each  of  them 
according  to  their  several  and  respective 
powers,"  and  the  judgment  for  costs  went 
against  the  carrier  alone,  held,  the  mandate 
was  not  a  joint  judgment,  but  should  be  tak- 
en distributively  as  affecting  the  president 
only  according  to  his  powers.  West  Vir- 
ginia-Northern R.  Co.  V.  U.  S.  [C  C.  A.]  134 
F.    198. 

77.  Minor's  Heirs  v.  New  Orleans  [La,] 
38  So.  999. 

78.  See  Former  Adjudication,  6  C.  L. 
1502. 

79.  Defects  in  reply  held  cured  by  find- 
ing and  judgment.  George  v.  Robinson  [Ind. 
App.]   75  N.  B.  607. 

80.  Bell  V.  Thompson   [Cal.]   82  P.   327. 

81.  See  Pleading,   4  C.  L   980. 

82.  Symmes  v.  Cauble  [S.  C]  51  S.  E.  862. 
Judgment  against  maker,  surety  and  guar- 
antor held  to  render  them  joint  debtors  and 
Civ.  Code  1892,  §  2841,  providing  that  a  joint 
debtor  may  make  a  separate  composition 
with  his  creditor,  applies.  Id.  Such  §  2841 
applies  to  a  note  executed  In  December,  1883, 
where  the  guaranty  was  indorsed  thereon  In 
March,   1884.     Id. 

83.  Sequestration  of  property  denied. 
Martel  v.  Jennlngs-Heywood  Oil  Syndicate 
[La.]  39  So.  441. 

84.  Perkins  v.  Tyrer,  24  App.  D.  C  447. 
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liable  for  its  debts,  the  taking  of  judgment  against  one  partner,  who  is  alone  served, 
does  not  release  the  other  partner  from  his  liability  for  the  debt;^^  bu-t  in  states 
where  a  judgment  can  be  rendered  against  the  partnership  as  such,  it  will  constitute 
a  bar  to  any  suit  on  the  same  demand  against  the  partnership.*" 

§  7.  Collateral  attack.^'' — The  rule  that  a  judgment  cannot  be  attacked  in 
a  collateral  proceeding  is  a  rule  of  policy  and  convenience,*'  and  may  be  waived  by 
the  parties  for  whose  benefit  it  exists  ;*°  and,  being  waived,  the  judgment  rendered 
in  such  attack,  being  othenjise  valid,  is  binding  and  conclusive  on  the  parties  until 
set  aside  in  some  manner  authorized  by  law.^" 

What  is  collaterai.*^ — A  plea  to  a  writ  of  scire  facias  is  a  collateral  attack 
upon  the  judgment  sought  to  be  revived.'"  An  objection  that  an  administrator'a 
deed,  executed  under  order  of  court  in  fulfillment  of  a  bond  for  title  given  by 
decedent,  is  void  for  failure  to  conform  to  the  description  of  the  land  contained  in 
the  bond,  is  a  collateral  attack  on  the  j.udgmtot.*^  An  attack  on  a  judgment  on 
the  ground  that  it  was  procured  by  fraud  is  generally  deemed  direct."* 

Grounds.^' — The  court  having  jurisdiction  of  the  parties  and  the  subject- 
matter,  its  judgment  cannot  be  collaterally  assailed  by  the  parties  or  their  privies."* 
The  court  having  no  jurisdiction,  its  judgment  may  be  collaterally  attacked*'  at 
any  time  by  any  person  who  has  not  J)y  his  conduct  estopped  himself  from  ques* 
tioning  its  validity,"*  though  being  a  court  of  general  jurisdiction  want  of  juris- 
diction must  afiBrmatively  appear  on  the  face  of  the  record.""  The  reason  for  this 
is  that,  as  to  a  court  of  general  jurisdiction,  all  jurisdictional  facts  as  to  which  the 


85,  86.  Cowan  v.  Lemlng  [Mo.  App.j  85  S. 
"W.  953. 

87.  See  4  C.  L.   311. 

88,  89,  90.  In  re  Clifford,  37  Wash.  460,  79 
P.  1001. 

91.  See  4  C.  L.  311. 

92.  King-  V.  Davis,   137  F.  198. 

93.  Button  V.  Wright  [Tex.  Civ.  App.]  85 
S.  W.  1025. 

94.  In  a  suit  to  enjoin  defendant  from 
entering  on  land  claimed  by  plaintiff  under 
a  decree  vesting  title  thereto  In  him,  defend- 
ant by  way  of  cross  bill  alleged  that  the  de- 
cree had  been  procured  by  the  fraud  of 
plaintiff  or  his  co-plaintiffs,  through  whom 
defendant  claimed  as  a  purchaser  subsequent 
to  the  rendition  of  the  decree.  Both  suits 
were  in  the  same  court.  Held,  that  the  cross 
bill  was  a  direct  attack  on  the  decree.  Clev- 
enger  v.  Mayfield  [Tex.  Civ.  App.]  86  S.  W. 
1062. 

95.  See  4  C.  L.  312. 

96.  Foreclosure  decree.  Pinkney  v.  Weav- 
er, 115  111.  App.  582.  Judgment  in  condemna- 
tion proceedings.  Compton  v.  Seattle,,  38 
W^ash.  514,  80  P.  757.  Judgment  of  probate 
court  setting  aside  homestead  to  widow  of 
deceased.  Jenkins  v.  Clisby  [Ala.]  39  So.  735. 
Decree  declaring  a  homestead  loan  associa- 
tion insolvent,  appointing  a  receiver  therefor 
and  directing  the  collection  of  its  outstand- 
ing loans.  Broch  v.  French,  116  111.  App.  15. 
A  court  having  Jurisdiction  to  issue  a  war- 
rant of  attachment  the  validity  of  the  war- 
rant cannot  be  questioned  collaterally.  Af- 
fidavit objected  to  as  insufficient.  Rogers  v. 
Ingersoll,  93  K.  T.  S.  140.  Dramshop  keeper 
held  not  entitled  to  collaterally  attack  Judg- 
ment of  county  court  granting  license  in  a 
prosecution  under  the  dramshop  act.  State 
V.  MuHoy  [Mo.  App.]  86  S.  W.  569.  See  For- 
mer Adjudication,  5  C.  I*  1502. 


97.  Roberts  v.  Hickory  Camp  Coal  &  Coke 
Co.  [W.  Va.]  52  S.  B.  182;  Glos  v.  Collins,  110 
111.  App.  121;  Hickey  v.  Conley,  24  Pa.  Super. 
Ct  388.  Tax  proceeding.  Mayot  v.  Auditor 
General  [Mich.]  104  N.  W.  19,  citing  Rumsey 
V.  Griffin  [Mich.]  101  N.  W.  571.  Order  pass- 
ed in  vacation  by  the  Judge  of  the  superior 
court.  Callaway  v.  Irvin  [Ga.]  51  S.  B.  477. 
Under  Code  Civ.  Proc.  §  2473,  a  grant  of  let- 
ters of  administration  can  be  collaterally  at- 
tacked for  want  of  Jurisdiction.  McCarthy 
V.  Supreme  Ct.  of  Independent  Order  of  For- 
esters, 94  N.  T.  S.  876.  Proceedings  for  a 
street  improvement  being  void  because  of 
failure  to  give  the  abutting  property  owners 
notice  of  the  engineer's  report  of  the  final 
estimate  of  costs,  as  required  by  Burns'  Ann. 
St.  1901,  §  4294,  may  be  collaterally  attacked. 
Daly  V.  Gubbins  [Ind.  App.]  73  N.  B.  833.  A 
void  order  cannot  by  inaction  of  parties  be- 
come an  adjudication.  Award  of  costs  which 
court  had  no  power  to  make.  Sander  v.  Lar- 
ner,  101  App.  Div.  167,  91  N.  T.  S.  428. 

98.  Callaway  v.    Irvin    [Ga.]    51    S.    E.    477. 

99.  Sodini  v.  Sodini  [Minn.]  102  N.  W. 
861;  Chicago  &  S.  B.  R.  Co.  v.  Grantham 
[Ind.]  75  N.  E.  265;  Sacramento  Bank  v. 
Montgomery,  146  Cal.  745,  81  P.  138;  Podesta 
v.  Binns  [N.  J.  Bq.]  60  A.  815;  Hickey  v. 
Stallworth  [Ala.]  39  So.  267.  Appointment 
of  an  administrator  de  bonis  non  after  an 
estate  has  been  finally  settled  is  void  and 
subject  to  collateral  attack.  Id.  County 
court.  Wallace  v.  Turner  [Tex.  Civ.  App.]  89 
S.  W.  432.  Decree  admitting  will  to  probate. 
Upson  v.  Davis,  110  111.  App.  375.  Change  of 
venue  presumed.  Chicago  &  S.  B.  R,  Co.  v. 
Grantham  [Ind.]  75  N.  B.  265.  Judgment  in 
a  suit  brought  under  Rev.  St.  1881,  §  4277,  to 
enforce  a  lien  for  a  drainage  assessment. 
Ellison  V.  Branstrator,  34  Ind.  App.  411,  73 
N.  E.  146.     A  Judgment  against  a  corporation 
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record  is  silent  will  be  presumed,*  and  the  exercise  of  jurisdiction  warrants  the  pre- 
sumption that  all  necessary  facts  were  proved.^  The  conclusive  presumption  of 
validity  extends  to  the  return  of  process  upon  which  the  judgment  is  based/'  and  if 
the  language  of  the  return  fairly  admits  of  a  construction  which  will  make  the  re- 
turn legal  and  sufficient  it  should  be  so  construed.*     Want  of  jurisdiction  may  be 


cannot  be  collaterally  attacked  on  the 
ground  that  at  the  time  It  was  rendered  the 
corporation  had  ceased  to  do  business  and 
transferred  Its  property  to  a  trustee  for  the 
benefit  of  creditors.  Temple  v.  Branch  Saw 
Co.  [Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  109,  88 
S.  W.  442.  Judgments  or  decrees  of  a  Feder- 
al court  whose  jurisdiction  is  involved  on 
the  ground  of  diverse  citizenship,  which  is 
alleged  and  admitted  cannot  be  collaterally 
assailed  on  the  ground  that  there  was  in  fact 
no  diverse  citizenship.  Riverdale  Cotton 
Mills  V.  Alabama  &  G.  Mfg.  Co.,  198  U.  S.  188, 
49  Law.  Ed.  1008.  A  claim  due  under  a  con- 
tract exceeding  the  Jurisdiction  of  a  Justice 
61  the  peace  was  split  Into  several  amounts, 
each  of  which  was  within  his  Jurisdiction; 
held,  the  Judgments  therein  could  not  be  col- 
laterally attacked.  Adams  v.  Jennings,  103 
Va.  579,  49  S.  B.  982.  Order  of  sale  In  pro- 
bate prbceedingrs  held  subject  to  attack,  the 
record  showing  that  the  court  was  without 
inrlsdiction  because  the  application  for  the 
sale  therein  was  not  made  by  a  "creditor  or 
Other  person  interested  in  the  estate,"  as  re- 
quired by  Rev.  St.  1899,  §  150.  Stark  v. 
Kirchgraber,  186  Mo.  633,  85  S.  "W.  868.  A 
Judgment  reciting  that  defendant  has  been 
regularly  served  and  his  default  regularly 
entered  according  to  law.  It  Is  not  void  on 
its  face  although  the  only  affidavit  showing 
publication  of  service  contained  In  the  Judg- 
ment roll  was  filed  after  the  expiration  of 
the  statutory  time  for  the  service  and  return 
of  service.  Sacramento  Bank  v.  Montgom- 
ery, 146  Cal.  745,  81  P.  138.  Absence  of  the 
Judge  at  the  time  to  which  the  cause  was 
continued  does  not  render  a  judgment  sub- 
sequently rendered  by  him  as  of  that  time 
void,  though  the  party  against  whom  It  was 
rendered  was  absent  at  the  time  of  rendi- 
tion. County  Judge.  Action  was  not  within 
Jurisdiction  of  a  justice  of  the  peace.  Bus- 
sing V.  Taggart   [Neb.]   103  N.  W.   430. 

1.  Sodinl  V.  Sodlnl  [Minn.]  102  N.  W.  861, 
citing  2  C.  L.  595;  Kelley  v.  Laconla  Levee 
Dlst.  [Ark.]  85  S.  W.  249;  Button  v.  Wright 
[Tex.  Civ.  App.]  85  S.  W.  1025.  On  collateral 
attack  on  a  Judgment  by  confession  it  Is  not 
necessary  that  the  cognovit  recite  that  the 
attorney  executing  the  power  is  an  attorney 
at  law.  Weber  v.  Powers,  114  111.  App.  411. 
Judgment  by  court  of  general  jurisdiction 
sustaining  an  attachment  Is  not  subject  to 
collateral  attack  on  the  ground  that  the  writ 
of  attachment  was  not  served  on  the  defend- 
ant Burris  v.  Craig  [Colo.]  82  P.  944.  On 
collateral  attack  of  bankrupt's  discharge  it 
■will  be  presumed  that  court  heard  evidence 
establishing  residence  as  required  by  stat- 
ute. Eoss-Lewin  v.  Goold,  211  111.  384,  71  N. 
E.  1028.  Under  Rev.  Prob.  Code,  §§  26  to 
202,  332,  making  the  probate  court  in  effect 
one  of  general  jurisdiction,  an  order  finding 
the  existence  of  all  facts  necessary  to  con- 
stitute a  valid  sale  of  real  estate  and  order- 
ing such  sale  is  on  collateral  attack  conclu- 
sive of  the  sufliclency  of  the  petition  for 
the  sale.  Blackman  v.  Mulhall  [S.  D.]  104 
N  W.  250.    Under  such  statutes  where  an  or- 


der confirming  a  sale  of  real  estate  to  pay  a 
decedent's  debts  recites  that  the  sale  was 
legally  made  and  fairly  conducted,  it  will 
be  presumed  on  collateral  attack  that  the 
court  had  before  It  proof  showing  that 
statutory  requirements  had  been  complied 
with.  Id.  A  finding  by  such  a  court  that  a 
petition  for  the  sale  of  land  was  duly  pre- 
sented by  an  administrator  and  administra- 
trix and  ordering  the  sale  to  be  made  in 
the  name  of  both  cannot  be  collaterally  at- 
tacked on  the  ground  that  tpe  petition  was 
made  by  the  administrator  alone.  Id.  On 
collateral  attack  on  the  appointment  of  an 
administrator  that  a  petition  lor  the  ap- 
pointment was  in  fact  filed  and  notice  thereof 
given,  the  contrary  not  aflirmatively  appear- 
ing. Id.  Justices'  court  having  Jurisdiction 
in  matters  of  contract  up.  to  $300  and  In 
matters  of  damages  to  personal  property  up 
to  •$100  on  a  collateral  attack  of  a  judgment 
In  an  action  for  over  $100  "for  the  unlawful 
conversion  of  money  belonging  to  the  plain- 
tiff," held  It  would  be  presumed  that  the 
action  was  ba.sed  on  contract.  Frank  v. 
Dungan  [Ark.]  90  S.  W.  17.  Petition  in  dis- 
possess proceedings  being  Insufficient  to 
cbnfer  Jurisdiction  and  all  proceedings  as 
shown  by  the  record  being  regular  on  their 
face,  the  judgment  could  not  be  collaterally 
attacked  on  the  ground  that  the  court  was 
without  jurisdiction  because  no  demand  for 
the  payment  of  the  rent  due  was  in  fact 
made.  Reich  v.  Cochran,  94  N.  T.  S.  404,  rvg. 
41  Mich.  621,  85  N.  T.  S,  247.  Where,  in  a 
partition  of  stocks  and  bonds  belonging  to  a 
succession,  minor  heirs  are  represented  by 
tutors  ad  hoc  duly  appointed  by  the  court, 
a  defendant,  urging  the  nullity  of  the  pro- 
ceedings on  the  ground  that  the  tutors  ad 
hoc  were  not  duly  sworn  carries  the  burden 
of  proving  the  fact  aflirmatively.  The  mere 
absence  of  such  oaths  from  the  record  is  In- 
sufficient to  prove  that  the  tutors  ad  hoe 
were  not  duly  sworn.  State  v.  Canal  Bank 
&  Trust  Co.  [La,]  38  So.  584. 

2.  Where  a  court's,  right  to  take  Jurisdic- 
tion depended  on  facts  In  pais,  It  is  pre- 
sumed, in  collateral  proceedings,  if  jurisdic- 
tion was  retained  that  the  court  itself  in- 
quired concerning  the  facts  and  adjudicated 
them.  Cobe  v.  Ricketts  [Mo.  App.]  85  S.  W. 
131.  Where  suits  to  dissolve  a  loan  associa- 
tion were  commenced  In  the  Federal  and 
state  courts  the  fact  that  an  order  attempt- 
ing to  transfer  the  jurisdiction  of  the  state 
court  to  the  Federal  court  was  erroneous  is 
no  ground  for  collaterally  attacking  the 
Federal  court's  Jurisdiction.     Id. 

S.  Sodlnl  V.  Sodinl  [Minn.]  102  N.  W.  861, 
citing  2  C.  L.  595. 

4.  Sodinl  v.  Sodlnl  [Minn.]  102  N.  W.  861, 
citing  2  C.  L.  595.  Where  the  return  on 
which  a  default  judgment  in  divorce  Is  based 
shows  that  the  summons  and  complaint  were 
properly  and  person^-Hy  served,  on  the  de- 
fendant, it  is  immaterial,  that  the  officer 
making  the  service  also  certifies  that  the 
name  by  which  the  defendant  was  described 
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ascertained  by  the  consideration  of  the  whole  record."  The  record  of  a  suit  being 
destroyed  it  will  be  presumed  that  it  contained  evidence  justifying  the  judgment.* 
Where  the  question  upon  which  the  jurisdiction  depends  is  one  of  law  purely,  the 
jurisdiction  over  the  subject-matter  is  always  open  to  collateral  inquiry.''  The 
record  showing  jurisdiction  it  cannot  be  contradicted  by  evidence  aliunde.*  Where 
the  files  in  the  action  have  been  lost,  parol  evidence  as  to  the  contents  thereof  is 
admissible  to  contradict  recitals  in  the  judgment.*  As  a  general  rule  where  the 
jurisdiction  of  an  inferior  court  depends  upon  a  fact  which  the  court  is  required  to 
settle  and  ascertain,  if  the  court  has  jurisdiction  of  the  parties  the  decision  of  the 
question  of  fact  is  conclusive  and  not  subject  to  collateral  attack.^"  The  rule  being 
that  jurisdiction  is  never  presumed  but  must  appeax  or  the  judgment  will  be  void 
and  subject  to  collateral  attack  ;^^  but  when  the  jurisdiction  appears  the  same  rules 
are  applicable  as  in.  the  case  of  courts  of  general  jurisdiction.^^  Fraud  is  not 
ground  for  collateral  attack.^'  An  erroneous  judgment^*  or  one  voidable  for  mere 
irregularities  of  procedure^'  cannot  be  collaterally  attacked.     The  same  general 


In  the  papers  served  was  not  his  true  name 
but  only  an   alias.     Id. 

5.  Stark  v.  Kirchgraber,  186  Mo.  633,  85 
S.  W.  868,  following-  Hutchinson  v.  Shelley, 
133  Mo.   400,   34  S.  W.   838. 

6.  Judgment  awarded  dower  to  widow, 
held.  It  would  be  presumed  that  her  husband 
had  died  before  Its  rendition  and  that  she 
had  a  previous  claim  to  unassigned  dower 
as  widow.  Bloom  v.  Sawyer  [Ky.]  89  S.  "W. 
204. 

7.  Srannls  v.  Superior  Ct.,  146  Cal.  245,  79 
P.  891. 

8.  Collateral  attack  by  a  party  to  the 
original  suit  on  a  judgment  of  a  domestic 
court  of  general  jurisdiction.  King  v.  Davis, 
137  P.  198.  Justice  court.  Reddish  v.  Shaw, 
111  111.  App.  337.  Foreign  judgment.  Spiker 
V.  American  Relief  Soc.  [Mich.]  12  Det.  Leg. 
N.  143.  103  N.  W.  611. 

9.  Recital  that  judgment  had  been  served. 
Eminence  Land  &  Min.  Co.  v.  Current 
River  Land  &  Cattle  Co.,  187  Mo.  420,  86  S. 
W.  145.  "Where  an  administrator's  deed  was 
executed  under  order  of  court  in  fulfillment 
of  decedent's  bond  for  title  and  the  court 
records  were  destroyed  by  fire,  a  bond  for 
title  offered  In  evidence,  purportirg  to  have 
been  executed  by  intestate  but  differing  ma- 
terially from  the  recitals  of  the  judgment 
directing  the  execution  of  the  deed,  as  stated 
therein,  held  Insufficient  to  show  that  it  was 
the  bond  on  which  the  court  acted,  or  rebut 
the  presumption  that  the  court  had  suffi- 
cient -evidence  before  It  on  which  to  render 
the  judgment  on  which  the  deed  was  exe- 
cuted.    Button  V.  Wright  [Tex.  Civ.  App.]   85 

'lO^'  Rice  V.  Travis,  216  111.  249,  74  N.  E. 
801.  Under  Kurd's  Rev.  St.  1899,  p.  1389,  c. 
119  S  27  a  default  judgment  of  a  justice  of 
the'  peace  for  plaintiff  in  a  replevin  suit, 
though  not  expressly  finding  It,  Is  conclusive 
between  the  parties  against  collateral  at- 
tack, that  the  value  of  the  property  did  not 
exceed  $200,  the  limit  of  a  Justice's  Jurisdic- 
tion, a  case  within  his  jurisdiction  being 
stated  by  the  affidavit  for  replevin  alleging 
the  value  was  $200.    Id.  „,   „ 

11,  13.     Rice  V.   Travis,   216   111.   249,   74  N. 

^'lll'^Earp  V.  Mlnton.  138  N.  C   202,  50  S.  B. 
«24.     Is  no  defense  in  a  proeeeding  by  Scire 


facias  to  revive  the  Judgment,     King  v.  Da- 
vis, 137  P.  198. 

14.  Cobe  V.  Rioketts  [Mo.  App.]  85  Sv  W. 
131.  Where  suits  to  dissolve  a  loan  associa- 
tion were  commenced  in  the  Federal  and 
state  courts,  the  fact  that  an  order  at- 
tempting to  transfer  the  Jurisdiction  of  the 
state  court  to  the  Federal  court  was  erro- 
neous Is  no  ground  for  collaterally  attack- 
ing the  Judgment  of  the  Federal  court.  Id. 
Foreclosure  decree.  Jackson  v.  Grosser,  21S 
111.  494,  75  N.  E.  1032.  Court  having  jurisdic- 
tion, an  erroneous  decision  as  to  what  facts 
are  put  in  issue  by  the  pleadings  cannot  be 
questioned  collaterally.  Koehler  v.  Holt  Mfg. 
Co.,  146  Cal.  335,  80  P.  73.  Judgment  im- 
posing costs  on  acquittal  In  criminal  case 
is  conclusive.  Miller  v.  Hastings  Borough,  25 
Pa.  Super.  Ct.  569.  Where  Federal  judgment 
was  paid,  held  any  error  or  mistake  by  the 
court  in  computing  interest  could  not  be 
corrected  in  an  action  In  a  state  court.  Hunt- 
ington V.  Newport  News  &  M.  V.  Co.  [Conn.] 
61  A.  59.  A  decree  of  a  court  of  competent 
jurisdiction  Is  not  subject  to  a  collateral  at- 
tack because  lands  were  sold  thereunder  for 
Illegal  penalties  and  costs.  Ballard  v.  Hun- 
ter [Ark.]  85  S.  W.  252;  Kelley  v.  Laconia 
Levee  Dist.  [Ark.]  85  S.  W.  249.  Under  Acts 
1881,  p.  68,  authorizing  the  court  to  allow 
attorney's  fees,  the  allowance  of  too  much 
or  too  little  is  error  and  not  ground  for  col- 
lateral attack.  Kelley  v.  Laconia  Levee  Dist. 
[Ark.]    85   S.   W.   249. 

15.  Lack  of  notice  in  foreclosure  decree 
cured  by  confirmation.  Carpenter  v.  Zarbuck 
[Ark.]  86  S.  W.  299.  An  irregularity  in  the 
revival  of  a  judgment  cannot  be  availed  of 
in  a  proceeding  by  creditor's  bill  filed  to  en- 
force the  collection  of  such  judgment.  Linn 
V.  Downing,  116  111.  App.  454.  A  divorce  de- 
cree having  every  appearance  of  a  final 
judgment  cannot  be  collaterally  attacked  be- 
cause entered  before  costs  were  paid  in  vio- 
lation of  a  rule  of  court.  Baker  v.  Baker, 
26  Pa.  Super,  Ct.  553.  Order  of  county  court 
discharging  an  administrator  de  bonis  non 
and  closing  the  estate  Is  not  subject  to  col- 
lateral attack  because  court  erred  In  mak- 
ing such  order  without  proof  of  service  of 
citation  thereon  and  before  all  the  debts  and 
expenses  had  been  paid.  Wallace  v.  Turner 
[Tex.  Civ.  App.]'  89  S.  W.  432.     The  entry  of 
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rules  apply  to  foreign  judgments,"  judgments  by  confession/'  judgments  against 
infants/^  default  divorce  judgments/"  and  to  the  decisions  of  boards  acting  ju- 
dicially.^" In  most  states  probate  courts  are  regarded  as  courts  of  general  jurisdic- 
tion.^^ The  doctrine  of  collateral  attack  as  applied  to  administration  and  probate 
decrees  is  elsewhere  discussed  more  at  large.^^ 

§  8.  Lien.^^  When  and  to  what  it  attaches."^^ — The  lien  of  judgment  before 
levy  of  execution  or  other  like  process^*  is  under  most  statutes  limited  to  such  inter- 
ests in  land^"  as  are  vested^^  and  not  exempt.^'  It  may  attach  to  a  right  of  redemp- 
tion or  defeasance.^*     Until  levy^*  or  until  a  notice  operating  as  a  sort  of  gamish- 


a  warning-  order  In  a  suit  to  enforce  levee 
taxes  not  being-  jurisdictional,  failure  to  en- 
ter it  is  not  ground  for  collateral  attack. 
Ballard  v.  Hunter  [Ark.]  85  S.  W.  252.  Ir- 
regularities in  permitting  amendments  to 
the  bill  for  the  purpose  of  bringing  in  other 
parties  and  the  ordering  of  publication  -with- 
out formal  affidavit  and  the  insufficiency  of 
publication  held  not  grounds  for  collateral 
attack.  Alabama  &  V.  R.  Co.  v.  Thomas  [Miss.] 
38  So.  770.  A  Judg-ment  founded  upon  a  cor- 
rected petition  without  notice  other  than  the 
original  notice  is  merely  irregular  and  not 
subject  to  collateral  attack.  Stull  v.  Masil- 
onka  [Neb.]  104  N.  W.  188.  Failure  to  give 
notice  of  a  nunc  pro  tunc  entry  of  judgment 
made  at  a  subsequent  term  and  based  on  the 
certain  knowledge  of  the  judge  does  not 
render  the  amended  judgment  subject  to  col- 
lateral attack.  Groton  Bridge  &  Mfg.  Co. 
V.  Clark  Pressed  Brick  Co.  [C.  C.  A.]  136  F. 
27.  Defendant  failing  to  appear,  failure  of 
the  court  to  treat  his  counterclaim  as  -with- 
drawn does  not  render  the  Judgment  in  the 
cause  subject  to  collateral  attack.  Id.  For- 
eign judgment  in  garnishment  proceeding 
held  could  not  be  collaterally  attacked  on 
the  ground  that  notice  was  not  given  the 
proper  agent.  Orient  Ins.  Co.  v.  Rudolph  [N. 
J.  Eq.]  61  A.  26.  Where  there  is  some  notice, 
an  irregularity  or  the  sufficiency  thereof 
cannot  be  questioned  in  a  collateral  proceed- 
ing. Publication  of  order  of  probate  court 
to  show  cause  why  real  property  should  not 
be  sold  to  pay  decedent's  debts.  Rev.  Prob. 
Code  §  26  in  effect  makes  the  probate  court 
one  of  general  jurisdiction.  Blackman  v. 
Mulhall  [S.  D.]  104  N.  W.  250.  The  fact  that 
the  notice  published  did  not  order  persons 
Interested  to  appear  and  show  cause  as  re- 
quired by  Rev.  Prob.  Code,  §  203,  does  not 
affect  the  validity  of  the  sale  in  a  collateral 
proceeding,  where  the  notice  states  in  ac- 
cordance with  the  statute  that  application 
has  been  made  for  the  sale  and  that  hearing 
will  be  had  at  the  time  designated  therein, 
and  the  order  for  the  sale  recites  that  ali 
proceedings  required  by  statute  have  been 
complied  with.  Id.  Under  Rev.  Prob.  Code, 
§  26,  making  the  probate  court  in  effect  one 
of  general  jurisdiction,  irregularity  in  ap- 
pointing an  administrator  without  petition 
being  first  filed  cannot  be  taken  advantage 
of  in  a  collateral  attack.  Id.  In  habeas  cor- 
pus proceedings  the  regularity  of  the  judg- 
ment under  which  petitioners  were  impris- 
oned cannot  be  impeached  for  errors  or  de- 
fects not  affecting  the  jurisdiction  of  the 
court  to  render  the  Judgment.  Hollibaugh  v. 
Hehn  [Wyo.]  79  P.  1044. 

16.     See  Foreign  Judgments,   5   C.   L.   1483. 
Cooper  V.  Brazelton  [C.  C.  A.]  135  F.  476;  Old 


Wayne  Mut.  Life  Ass'n  v.  McDonough  [Ind.] 
73  N.  B.  703.  Garnishment  proceeding  held 
could  not  be  collaterally  attacked  on  the 
ground  that  notice  -was  not  given  the  proper 
agent.  Orient  Ins.  Co.  v.  Rudolph  [N.  J.  Bq.] 
61  A.  26.  The  question  of  jurisdiction  is 
open  to  inquiry  when  the  judgment  of  a 
court  of  the  state  comes  under  consideration 
in  a  Federal  court  sitting  in  the  same  state. 
Cooper  V.  Brazelton  [C.  C.  A.]  135  P.  476. 

17.  Judgment  by  confession  being  render- 
ed In  term  time  by  the  court,  the  same  pre- 
sumptions will  be  indulged  in  support  of  it 
as  In  the  case  of  ordinary,  Judgments.  Weber 
V.  Powers,  114  111.  App.    411. 

18.  A  decree  against  infant  defendants  in 
a  case  where  the  court  has  Jurisdiction  of 
both  the  parties  and  the  subject-matter  is 
protected  from  collateral  attack  the  same  as 
a  Judgment  against  adults.  PInkney  v. 
Weaver,  115  111.  App.  582. 

19.  Sodlnl  V.  Sodini  [Minn.]  102  N.  W.  861, 
citing  2  C.  Li.  595. 

20.  In  the  matter  of  approving  and  reject- 
ing claims  against  the  state  the  board  of  ex- 
aminers acts  Judicially  and  its  decisions  in 
cases -where  it  has  jurisdiction  are  not  sub- 
ject to  collateral  attack.  Sullivan  v.  Gage, 
145  Cal.  759,  79  P.  637. 

ai.  County  court  with  reference  to  pro- 
bate matters  Is  a  court  of  general  Jurisdic- 
tion. Wallace  v.  Turner  [Tex.  Civ.  App.]  89 
S.  W.  432.  Probate  court  of  general  jurisdic- 
tion and  jurisdictional  facts  are  presumed. 
Hlckey  v.  Stallworth  [Ala.]  39  So.  267.  Or- 
phans' court  is  a  court  of  general  jurisdic- 
tion. Podesta  v.  BInns  [N.  J.  Eq.]  60  A.  815. 
Order  of  sale  in  probate  proceedings.  Stark 
V.  Kirchgraber,  186  Mo.  633,  85  S.  W.  868.  De- 
cree admitting  will  to  probate.  Upson  v. 
Davis,  110  111.  App.  375.  Rev.  Prob.  Code,  §§ 
26,  202,  332,  make  the  probate  court  in  effect 
one  of  general  Jurisdiction.  Blackman  v. 
Mulhall    [S.   D.]    104   N.   W.    250. 

22.  See  Estates  of  Decedents,  6  C   L.  1270. 

23.  23a.     See  4  C.  L.  314. 

Bnrollmcnt  of  decree  In  hlgrher  court  for 
the  purposes  of  a  lien,  see  ante,   §  4. 

24.  Execution  and  attachment  liens,  see 
Attachment,  5  C.  L.  302;  Executions,  5  C.  L. 
1384.  As  to  what  properties  are  subject  to 
execution,  see  Executions,  5  C.  L.  1384 

25.  See  4  C.  L.  314. 

26.  Gift  under  a  will  subject  to  a  power 
of  sale  held  vested.  In  re  L'Hommedleu,  138 
P.  606.     See  Executions,  5  C.  L.   1384. 

27.  Homestead.  Davis  v.  Tonge  tArk  1 
85  S.  W.  90.  See  Executions,  5  C.  L.  1384, 
and  Homesteads,  5  C.  L.  1689. 

28.  In  Oregon  the  purchaser's  title  on 
foreclosure  sale  is  incomplete  until  time  for 
redemption  has  passed  and  a  judgment  after 
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mentj^"  judgment  liens  are  general  and  indefinite.  Except  where  the  true  owner 
is  estopped  from  asserting  title/^  the  lien  of  a  judgment  attaches  only  to  such 
interest  in  the  debtor's  land  as  he  has  at  the  time  of  its  rendition'^  or  acquires  there- 
after/^ and  must  be.  subordinated  to  the  superior  equity  of  a  prior  specific  lien.='* 
The  lien  of  a  judgment  in  rem  extends  only  to  the  interest  of  defendant  in  the 
property  involved.^^  In  Oregon  the  lien  of  a  judgment  subsequent  to  foreclosure 
sale  may  come  in  superior  to  the  mortgagor's  grantee  who  redeemed  and  thus  under 
the  laws  of  that  state  prevented  foreclosure  title  from  accruing.''*  In  Mississippi 
the  lien  of  a  justice's  judgment  attaches  as  of  the  date  of  its  enrollment  in  the  cir- 
cuit court^^  and  binds  all  the  property  of  defendant  without  regard  to  its  character 
or  description.^' 

Duration  of  lien.^^^ — The  lien  of  a  judgment  is  a  "right  accrued'"*  and  as  such 
not  extinguished  by  repeal  of  a  statute  giving  it.*"  A  judgment  lien  does  not 
cease  to  exist  because  of  the  death  of  the  judgment  creditor,*^  and  it  may  be  en- 
forced in  equity  without  revival.*^  As  a  general  rule  such  suits  must  be  brought  in 
the  county  where  the  land  lies;  but  in  construing  statutes  so  providing  the  courts 
generally  hold  that  if  a  court  of  equity  has  jurisdiction  over  any  of  the  land  sought 
to  be  subjected  to  the  lien  it  may  enforce  the  judgment  lien  against  land  outside 
the  county,  even  though  it  finds  that  the  property  within  the  county  where  suit  is 
brought  is  not  liable.*^  The  lien  is  a  mere  incident  of  the  debt  and  ceases  to  exist 
when  the  judgment  becomes  barred  by  limitations.**  The  lien  is  continued  in  a 
stay  bond  and  relates  back  to  the  rendition  of  the  judgment  so  as  to  protect  the  judg- 


foreclosure  becomes  a  Hen  available  if  re- 
demption is  made..  Kaston  v.  Storey  [Or.] 
80  P.  217. 

29.  So  held  as  affecting  the  judgment 
creditor's  right  to  redeem  from  a  mortgage 
foreclosure  sale.  Illinois  Nat.  Bank  v.  Trus- 
tees of  Schools,  111  111.  App.   189. 

30.  The  lien  of  a  Judgment  against  a  cor- 
porate shareholder  does  not  attach  to  the 
stock  upon  the  rendition  of  judgment,  but 
only  after  notice  acting  as  a  sort  of  garnish- 
ment on  the  corporation  or  withholding  the 
lien  until  levy  as  under  Civ.  Code  1895,  § 
3125.  Owens  v.  Atlanta  Trust  &  Banking  Co. 
[Ga.]   50  S.  E.  379. 

31.  Owens  v.  Atlanta  Trust  &  Banking 
Co.   [Ga.]  50.  S.  B.  379. 

32.  Glen  Morris-Glyndon  Supply  Co.  v. 
McColgan  [Md.]  60  A.  608;  Owens  v.  Atlanta 
Trust  &  Banking  Co.  [Ga.]  50  S.  E.  379. 

33.  Glen  Morris-Glyndon  Supply  Co.  v.  Mc- 
Colgan [Md.]  60  A.  608.  Where  property  was 
devised  in  trust,  the  property  to  be  divided 
among  the  beneficiaries  at  a  certain  time  and 
the  trustee  was  given  no  power  to  sell,  held, 
judgments  against  the  beneficiaries  became 
liens  on  their  interests  at  the  time  for  di- 
vision. Moll  V.  Gardner,  214  111.  248,  73  N. 
E.   442. 

34.  Even  though  created  by  a  defective 
mortgage  or  conveyance.  Glen  Morris-Glyn- 
don Supply  Co.  v.  McColgan  [Md.]  60  A.  608. 
The  lien  of  a  judgment  against  a  corporate 
stockholder  on  his  stock  is  inferior  to  an  ex- 
isting lien  arising  by  virtue  of  a  by-law  un- 
der Civ.  Code  1895,  §  2825,  even  though  the 
plaintiff  in  fi.  fa.  had  no  notice  thereof  at 
the  time  he  made  the  loan,  secured  the  judg- 
ment, or  gave  notice  to  the  corporation,  un- 
der Civ.  Code  1895,  §  5431.  Owens  v.  Atlanta 
Trust  &  Banking  Co.  [Ga.]  50  S.  B.  379. 


35.  Judgment  In  attachment,  defendant 
not  appearing  in  person.  Bainbridge  v.  Al- 
len [N.  J.  Bq.]  61  A.  706.  Judgment  in  a 
foreign  attachment  in  which  there  was  no 
appearance  entered  by  the  defendant.  Glen- 
ny  v.  Boyd,  26  Pa.  Super.  Ct.  380. 

36.  In  Oregon  a  foreclosure  decree  be- 
comes a  lien  on  the  property  at  the  time  it 
is  recovered  and  docketed  subject  to  be  de- 
termined only  by  the  consummation  of  such 
sale  by  the  execution  and  delivery  of  a  sher- 
iff's deed,  or  by  redemption.  B.  &  C.  Comp. 
§§  205,  227.     Kaston  v.  Storey  [Or.]  80  P.  217. 

37.  Minshew  v.  Davidson  &  Co.  [Miss.]  38 
So.   315. 

38.  Held  to  bind  stock  of  goods  and  mer- 
chandise. Minshew  v.  Davidson  &  Co.  [Miss.] 
38   So.   315. 

38a.     See   4    C.   L.    316. 

39.  40.  "Where  judgment  was  obtained  and 
docketed  for  personal  property  taxes  and 
became  a  lien  upon  the  property  in  question 
before  Revised  Codes  of  1895  took  effect, 
such  lien  continued  notwithstanding  the  re- 
peal of  the  law  under  ■which  the  lien  was 
acquired.  Hagler  v.  Kelly  [S.  D.]  103  N.  W. 
629,  overruling  Gull  River  Lumber  Co.  v. 
Lee,    7   N.    D.    135,    73   N.   W.    430. 

41.  Code  1899,  c.  139,  §  5,,  makes  it  an  ab- 
solute lien.  Laldley  v.  Reynolds  [W.  Va.]  52 
S.  E.    405. 

42,  43.  Laldley  v.  Reynolds  [W.  Va.]  52  S. 
E.  405. 

44.  Where  a  judgment  was  not  rendered 
until  a  homestead  was  set  apart  and  it  waa 
barred  by  limitations  before  the  exemption 
ceased,  a  suit  to  enforce  the  lien  after  the 
exemption  ceased  and  more  than  20  years 
after  the  issue  of  execution  held  barred. 
Code  1904,  §§  3567,  3573,  3577,  3578  and  8649 
construed.  Ackiss'  Ex'rs  v.  Satchel  [Va.]  S2 
S.  B.  378. 
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ment  creditor  against  subsequent  liens  or  conveyances  by  the  judgment  debtor.*' 
The  lien  of  a  judgment  obtained  during  the  life  of  a  decedent  continues  indefinite- 
ly against  his  heirs  and  devisees*"  or  their  assignees,*''  subject  to  the  general  pre- 
sumption of  payment  arising  after  30  years.*'  In  Mississippi  the  only  way  in  which 
the  lien  of  a  judgment  can  be  extended  is  by  suit  brought  within  seven  years  from 
the  date  of  rendition,*"  and  this  suit  may  be  brought  by  an  assignee  of  the  judgment 
in  his  own  name,^°  and  in  such  a  case  the  judgment  roll  need  not  show  the  assign- 
ment or  that  the  judgment  was  based  on  the  original  judgment."^ 

Bwnk  and  priority  of  lien.^^'^ — The  judgment  lien  on  an  undivided  interest  is  su- 
perior to  a  subsequent  voluntary  partition  between  the  co-tenants,"^  and  this  superi- 
ority continues  throughout  the  enforcement  of  the  lien,^'  though  the  purchaser  at 
the  execution  sale  may  if  equity  requires  it  be  required  to  take  the  share  set  out  to 
the  judgment  debtor  in  such  partition."*  A  subsequent  purchaser  takes  subject 
to  the  judgment  lien.""  As  between  a  judgment  creditor  and  a  mortgagee  the 
former  is  entitled  to  all  the  surplus  proceeds  of  the  sale  after  the  payment  of  the 
mortgage  debt,  with  such  expenses  only  as  are  provided  for  in  the  mortgage  or 
are  necessarily  incident  thereto,""  and  the  mortgagor  will  not  be  permitted  by  a 
subsequent  agreement  with  the  mortgagee  to  give  the  latter  the  entire  proceeds  of 
the  sale,  to  the  exclusion  of  judgment  creditors,  under  the  guise  of  exorbitant 
commissions."^ 

The  mode  of  asserting  the  lien  is  by  execution  unless  it  is  sought  to  reach 
property  not  leviable"^  or  held  subject  to  voidable  though  apparently  superior 
liens  or  titles."" 

Release. — ^The  lien  covering  more  property  than  is  necessary  for  the  creditor's 
protection,  the  debtor  may  in  Connecticut  demand  a  partial  release,""  and  plaintiff 
prevailing  on  such  an  application  is  not  entitled  to  recover  damages  for  defendant's 
refusal  to  discharge  the  lien  on  demand  without  alleging  and  proving  facts 
justifying  such  recovery."^ 


45.  Cook  V.  Martin  [Ark.]  87  S.  W.  625. 

46.  Zlegler  v.  SohaH,  209  Pa.  526,  58  A. 
912.  By  allowing  Ave  years  to  elapse  be- 
tween revivals  its  priority  Is  lost  as  to  other 
Judgments  against  the  decedent,  or  as  to 
mortgagees  or  Judgment  creditors  of  dev- 
isees, by  failure  at  a  revival  to  give  notice 
to  them.  Act  June  18,  1895  (P.  V.  197)  con- 
strued.    Id. 

47.  Where  devisees  assigned  their  inter- 
ests to  secure  Judgments  confessed  by  them, 
held,  assignees  were  at  most  mortgagees  and 
Hen  of  Judgment  against  decedent  contin- 
ued.    Ziegler  v.  Schall,  209  Pa.  526,  58  A.  912. 

48.  Roberts  v.  Powell  [Pa.]  60  A.  258. 

4».  Code  1892,  §  2743.  Street  v.  Smith 
[Miss.]  37  So.  837.  Code  1892,  5  2462,  provid- 
ing for  the  barring  of  liens  unless  a  margin- 
al record  entry  is  made,  does  not  apply  to 
Judgment  liens.     Id. 

50,  51.     Street  v.   Smith   [Miss.]    37   So.   837. 

51a.     See  4  C.  L.   316. 

52.  Boice  v.  Conover  [N.  J.  Bq.]  61  A.  159. 

53.  Judgment  creditor  may  sell  undivided 
Interest  as  if  no  partition  had  been  made. 
Boioe  V.  Conover  [N.  J.  Bq.]  61  A.  159. 

54.  Bolce  V.  Conover  [N.  J.  Bq.]   61  A.  159. 
65.     Davis  v.  Tonge  [Ark.]  85  S.  "W.  90. 

56,  67.  Staton  v.  Webb,  137  N.  C  35,  49  S. 
B.  55. 

58.  In  North  Carolina,  where  property  is 
conveyed  to  a  trustee  upon  a  declaration  of 


[trust  unless  the  trust  is  pure  and  unmixed 
and  It  is  the  right  of  the  cestui  que  trust 
to  call  for  the  immediate  conveyance  of  the 
legal  title,  the  lien  of  a  Judgment  thereon 
must  be  enforced  by  a  civil  action.  Mayo  v. 
Staton,  139  N.  C.  670,  50  S.  B.  331.  So  held 
where  land  was  conveyed  to  a  trustee  upon 
a  declaration  of  trust,  and  there  was  no  de- 
feasance in  the  deed,  to  sell  for  the  payment 
of  debt  or  to  discharge  any  other  duty  in 
which  persons,  other  than  the  Judgment 
debtor,  had  an  interest,  or  when  for  any  other 
reason  the  Judgment  debtor  could  not  call 
for  an  immediate  transfer  of  the  legal  title. 
Id.     See,  also.  Creditor's  Suits,  5  C.  L.  880. 

59.  A  creditor  whose  Judgment  is  infe- 
rior to  a  mortgage  cannot,  by  levy  of  a  com- 
mon-law execution,  subject  property  held  by 
the  mortgagee  under  a  title  voidable  at  his 
own  sale  under  a  power.  Williams  v.  Wil- 
liams Co.  [Ga.]  50  S.  E.  52.  Nor  can  a  Judg- 
ment creditor  of  an  heir  levy  upon  and  sell 
land  formerly  belonging  to  the  estate,  but 
held  by  a  voidable  title,  because  of  a  pur- 
chase by  the  administrator  at  his  own  sale. 
Id. 

60.  Where  on  an  appli  ,tion  for  partial 
release  of  a  Judgment  lien  the  Judgment 
creditor's  demurrer  not  reaching  the  allega- 
tion that  the  land  after  the  partial  release 
prayed  for  would  be  worth  more  than  the 
amount  of  the  Judgment,  held,  the  court 
properly  found  that  the   complaint  substan- 
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"Judicial  mortgages." — In  Louisiana  tlie  recording  of  a  judgment  for  alimony 
obtained  by  a  wife  against  her  husband  in  an  action  for  separation  from  bed  and 
board  or  divorce  creates  a  judicial  mortgage."^  A  judicial  mortgagee  has  a  right  of 
action  to  have  a  sherifE's  return  on  writ  and  seizure  of  sale  under  a  prior  general 
mortgage  corrected  and  to  have  a  judgment  decreeing  the  correct  balance  if  there  is 
a  balance."^ 

§  9.  Buspermon,  dormancy  and  revivaU* — While  a  judgment  is  not  by  dor- 
mancy deprived  of  all  vitality/^  it  is  without  generative  vitality."^  That  it  may 
have  efficiency,  it  must  be  revived  ;°^  hence  a  dormant  judgment  does  not  authorize 
the  issuance  of  execution.*'  The  issuance  of  execution""  or  a  writ  of  possession'" 
is  generally  sufficient  to  prevent  dormancy;  but  the  pendency  of  ancillary  proceed- 
ings does  not  extend  the  time  within  which  a  judgment  becomes  dormant.'^  In 
order  that  an  agreement  between  the  parties  may  prevent  dormancy  it  must  have 
the  effect  of  renewing  the  debtor's  liability.^^  In  Virginia  a  judgment  on  which 
execution  has  issued  may  be  kept  alive  by  other  executiods  issued  within  the  statu- 
tory period.'^  Generally  dormancy  raises  a  presumption  of  payment/*  and  after 
this  presumption  has  once  arisen,  no  act  of  the  creditor  or  any  one  assuming  to 
represent  the  estate  of  the  debtor  can  have  the  effect  of  reviving  the  judgment.^^ 
The  judgment  creditor  dying  revival,, is  only  necessary  for  the  purpose  of  issuing 
execution.'"  In  the  District  of  Columbia  failure  to  have  execution  issued  within 
a  year  and  a  day  after  the  return  of  an  execution  unsatisfied  drives  plaintiff  to  an 
action  of  debt  upon  the  judgment  or  to  a  scire  facias  to  revive  it,'''  or  to  a  suit  in 
equity  to  have  a  decree  for  the  enforcement  of  the  judgment  within  the  time  saved 
by  the  statute  of  limitations."  The  laws  of  a  state  in  regard  to  the  revival  of  a 
judgment  existing  at  the  time  of  the  execution  of  a  contract  become  a  part  of  the 


tially  stated  that  the  defendant's  Judgment 
lien  covers  more  than  sufficient  property  to 
reasonably  secure  his  judgment.  Byrne  v. 
Kelsey  [Conn.]   61  A.  965. 

61.     Byrne  v.   Kelsey   [Conn.]    61   A.   965. 

ea     Baker  v.  Jewell  [La.]   38  So.  532. 

63.  He  has  a  right  to  safeguard  his  In- 
terest if  his  debtor  will  not.  Hardy  v.  Pe- 
<:ot  [La.]  36  So.  992. 

64.  See  4  C.  L.   316: 

65.  Furer  v.  Holmes  [Neb.]  102  N.  W.  764. 

66.  67,  68.     Denny  v.  Ross  [Kan.]  79  P.  502. 

69.  Under  Stat.  1893,  I  4337,  a  judgment 
against  a  city  of  the  first  class  becomes  dor- 
mant after  five  years  from  the  date  of  its 
rendition,  unless  the  judgment  creditor, 
within  such  time,  causes  execution  to  issue 
thereon.  Beadles  v.  Fry  [Okl.]  82  P.  1041. 
An  entry  of  the  execution  on  the  general 
execution  docket  will  not  prevent  the  dor- 
mancy of  a  judgment  rendered  in  the  supe- 
rior court,  where  the  execution  has  not  been 
placed  on  the  execution  docket  of  that  court 
within  seven  years  from  the  rendition  of  the 
judgment.     Rountree  v.  Jones   [Ga.]   52  S.  E. 

S25.  ,  ,  ,t 

70.  Under  the  common  law  unless  a  writ 
of  possession  be  Issued  on  a  judgment  in 
ejectment  within  a  year  and  a  day,  the 
judgment  must  be  revived.  Virginia  Code 
1904  p.  1900,  fixes  the  time  at  one  year. 
King  V.  Davis,  137  F.   198. 

71  So  held  as  regards  a  proceeding  in 
the  probate  court  in  aid  of  execution  upon  a 
judgment  In  the  district  court.  Denny  v. 
Ross  [Kan.]  79  P.  502. 

7a     An     agreement     between     practically 


all  of  the  judgment  creditors  of  a  city  that 
such  city  shall  pay  such  creditors  in  the  or- 
der of  priority  of  the  date  thereof  instead 
of  paying  each  judgment  creditor  his  pro 
rata"  share,  and  a  resolution  of  a  city  coun- 
cil which  refers  to  such  agreement,  and  or- 
ders the  city  treasurer  to  pay  such  judg- 
ments, according  to  such  contract,  do  not 
change  the  legal  status  of  the  city  toward 
any  of  such  creditors,  nor  do  they  excuse  any 
judgment  creditor  from  suing  out  an  execu- 
tion within  five  years  of  the  date  his  judg- 
ment was  rendered,  or  from  securing  a  re- 
vivor of  his  judgment  within  one  year  after 
it  became  dormant.  Beadles  v.  Pry  [Okl.] 
82  P.  1041. 

73.  Ackiss'  Ex'rs  v.  Satchel  [Va.]  52  S. 
B.    378. 

74.  Furer  v.  Holmes  [Neb.]  102  N.  W.  764. 

75.  Brantley  v.  Bittle  [S.  C]  51  S.  E.  661. 
A  judgment  recovered  against  a  debtor  durr 
ing  his  lifetime  can  be  revived  against  the 
administrator  of  his  estate  when  the  [sum- 
mons for  renewal  was  not  issued  against 
the  administrator  of  his  estate  within  ,20 
years  after  the  death  of  the  judgment  debt- 
or and  when  the  right  of  action  on  the' 
judgment  was  barred  at  the  time  the  sum- 
mons was  Issued.     Code  Civ.  Proc.  §  309.     Id. 

70.  It  Is  not  necessary  in  order  to  enforce 
the  Hen  of  the  judgment  in  equity.  Code  1899, 
0.  139,  §  5.  Laidley  v.  Reynolds  ["W.  Va.]  62 
S.  E.  405. 

77.  Raub   V.    Hurt,    24   App.   D.   C.    211. 

78.  Raub  v.  Hurt,  24  App.  D.  C.  211.  See 
post,    §    14,   Actions   on  Judgment. 
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"obligation"  of  such  contract  within  the  meaning  of  constitutional  provisions;^"  it 
follows  that  such  law  is  not  as  to  a  judgment  in  an  action  of  tort,  rendered  before 
its  passage  an  unconstitutional  violation  of  the  obligation  of  contracts.*"  An 
affidavit  alleging  the  existence  of  the  judgment,  its  dormancy  and  the  fact  that  it  is 
unpaid  is  sufficient  to  justify  a  conditional  order  of  revivor,*^  an-d,  upon  proper 
service  and  default,  to  sustain  an  order  making  the  revivor  absolute.*^  In  Nebraska 
a  judgment  rendered  in  a  justice  court  may  be  revived  either  in  that  court  or  in  the 
district  court.*'  A  writ  of  scire  facias  to  obtain  an  execution  upon  a  judgment  is  a 
judicial  writ,**  and  should  issue  from,  be  returned  to,  and  heard  and  determined  by, 
the  court  which  rendered  judgment  and  has  possession  of  the  record.*''  In  the 
Federal  courts  the  procedure  on  the  writ  of  scire  facias  should  conform  as  nearly  as 
may  be  to  the  state  procedure.*^  In  Virginia  the  action  on  scire  facias  takes  the 
same  course  as  an  ordinary  action  at  law  in  which  a  wiit  of  inquiry  is  dispensed 
with.*^  In  some  states  personal  service  is  required.**  A  plea  to  a  scire  facias 
must  allege  the  facts  which  constitute  a  defense,  and  must  not  merely  suggest  the 
possibility  of  the  existence  of  such  facts.**  On  scire  facias  to  revive  a  judgment, 
no  defense  can  be  made  except  one  that  has  arisen  since  the  judgment.""  Fraud 
is  no  defense  to  the  proceeding."'^  General  rules  as  to  parties  apply."'  A  proceed- 
ing to  revive  a  judgment  entered  in  favor  of  a  co-partnersliip  should  after  the  death 
of  one  partner  be  revived  in  the  name  of  the  surviving  partner  alone."'  On  scire 
facias  to  revive  a  default  judgment  it  appearing  from  the  return  that  the  service 
of  process  was  insufficient,  the  judgment  will  be  held  void,  under  either  a  motion 
to  vacate  or  under  a  plea  of  nul  tiel  record,  subject,  however,  to  the  right  of  amend- 


70.  Howard  v.  Ross,  38  Wash.  627,  80  P. 
819.  Ball.  Ann.  Codes  &  St.  §§  5148-5150, 
continuing  the  lien  of  a  Judgment  for  six 
years  and  prohibiting  any  action  or  other 
proceeding-  to  revive  the  lien  for  a  longer 
period  than  six  years  is  unconstitutional  as 
impairing  the  obligation  of  a  contract  if 
applied  to  a  Judgment  recovered  after  the 
passage  of  such  sections  on  a  note  executed 
and  delivered  prior  to  their  passage^  when 
the  laws  permitted  a  revival  of  such  a  judg- 
ment or  the  institution  of  suit  thereon.  Id. 
■Williams  v.  Packard  [Wash.]   81  P.  710. 

80.  Gaffney  v.  Jones  [Wash.]  81  P.  1058. 

81,  83.  Purer  v.  Holmes  [Neb.]  102  N.  W, 
764. 

83.  Purer  v.  Holmes  [Neb.]  102  N.  W.  764. 
The  fact  that  the  judgment  is  dormant  when 
transcripted  affords  no  reason  for  changing 
the  rule.  Id.  Bussing  v.  Taggart  [Neb.] 
103  N.  W.  430. 

84.  As  distinguished  from  an  original 
■writ.  Kennebec  Steam  Towage  Co.  v.  Rich 
[Me.]    60  A.   702. 

85.  Kennebec   Steam   Towage   Co.   v.    Rich 
SO  A.   702. 

King  V.  Davis,  137  P.  198. 
Ofaoe   judgment   on    default   and   con- 
firmation thereof.     King  v.  Davis,  137  P.  198. 

88.  Civ.  Code  1895,  §  5381,  which  requires 
a  writ  of  scire  facias  to  "be  served  by  the 
sheriff  of  the  county  in  which  the  party  to 
be  notified  may  reside,  20  days  before  the 
sitting  of  the  court,"  contemplates  personal 
service,  hence  service  by  leaving  a  copy  at 
the  most  notorious  place  of  abode  of  the  de- 
fendant is  not  sufficient.  Atwood  v.  Hirsch 
Bros.   [Ga.]   51   S.  E.  742. 

89.  King  V.  Davis,  137  P.  198.  Where  in 
ejectment  a  landlord  claiming  title  to  a  part 


[Me.] 
86. 

87. 


of  the  premises  was  not  made  a  party,  a 
plea  by  his  tenant  in  possession  at  the  time 
the  action  was  begun,  that  he  was  a  mere 
tenant  in  possession,  and  that  since  the 
Judgment  his  lease  had  expired  and  he  had 
surrendered  possession  and  removed  from 
the  land,  held  Insufficient  to  prevent  judg- 
ment against  him.     Id. 

90.  Philadelphia  v.  Peyton,  25  Pa.  Super. 
Ct.  350.  On  scire  facias  to  revive  a  Judg- 
ment entered  upon  an  original  scire  facias 
sur  municipal  lien,  the  fact  that  no  evidence 
is  offered  that  notice  was  given  to  the 
owner  of  the  property  to  do  the  work,  and 
that  It  was  done  by  the  city  because  of  his 
failure  cannot  operate  to  defeat  the  right 
of  the  city  to  a  judgment.     Id. 

91.  King  V.   Davis,    137   P.    198. 

oa.  If  at  the  time  Judgment  Is  entered 
upon  an  original  scire  facias  sur  municipal 
lien  there  is  no  registered  owner,  it  is  not 
incumbent  upon  the  city  to  make  the  owner 
who  several  years  after  registers  his  title 
a  party  to  the  scire  facias  which  later  is- 
sues to  continue  the  lien.  Philadelphia  v. 
Peyton,  25  Pa.  Super.  Ct.  350.  Under  Act 
June  1,  1887  (P.  L.  289)  where  land  subject 
to  a  Judgment  has  been  conveyed  and  there- 
after the  judgment  is  revived  against  the 
defendant  alone  without  naming  the  terre- 
tenant  In  the  scire  facias,  the  lien  of  the 
judgment  on  the  land  is  lost.  Barrel!  v  Ad- 
ams,  26   Pa   Super.  Ct.   635. 

9a  Linn  v.  Downing,  116  111.  App.  454. 
Cannot  be  revived  in  the  names  of  the  sur- 
viving partner  and  the  personal  representa- 
tive of  the  deceased  partner.  Id.  An  alle- 
gation that  L.  and  S.,  late  partners  as  L  & 
S.,  obtained  the  judgment  in  question,  can- 
not be  construed  as  averring  that  L.  and  S. 
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ment  of  the  return  in  certain  cases."*  The  judgment  in  scire  facias  is,  to  a  certain 
extent,  a  new  judgment  designed  to  avoid  the  statute  of  limitations  by  giving  a 
new  point  for  its  currency.'^  A  recovery  on  a  revived  judgment  is  the  amount 
of  the  original  judgment  with  interest  from  the  date  the  latter  was  rendered. »»  In 
Texas  a  judgment  creditor  whose  judgment  has  been  erroneously  satisfied  of  record 
ma:y,  in  a  suit  against  the  judgment  debtor  to  set  aside  the  satisfaction  and  revive 
the  judgment,  sue  out  a  writ  of  garnishment  to  reach  a  debt  due  the  debtor." 

§  10.  Assignment  of  judgment.^^ — A  judgment  for  the  recovery  of  money, 
even  when  not  assignable  by  statute,  so  as  to  vest  the  legal  title  in  the  assignee, 
is  nevertheless  a  chose  in  action,  subject  to  sale  and  equitable  assignment.'*  Such 
judgment  may  be  assigned  by  parol  as  well  as  by  written  contract.^  A  written 
assignment  made  pursuant  to  a  previous  parol  agreement  assigning  the  judgment 
relates  back  to  the  time  of  such  agreement.^  ^  board  having  the  power  to  abate 
or  compromise  a  tax  has  the  power  to  sell  and  assign  a  tax  judgment'  for  less  than 
the  amount  due  thereon  if  the  transaction  is  free  from  fraud  or  other  illegality.' 
An  assignment  of  a  judgment  is  not  generally  regarded  as  an  assignment  of  a  right 
of  action,''  but  in  any  event  whether  it  constitutes  a  purchase  of  a  litigious  right 
will  not  be  determined  on  appeal  from  the  judgment,'  but  the  remedy  of  the  debtor 
is  to  oppose  its  enforcement.^  While  the  court  will  look  to  the  specific  written 
assignment  of  the  judgment  and  its  terms  to  determine  what  passes  thereby,*  the 
general  rule  is  that  an  absolute  assignment  of  a  judgment  passes  all  the  assignor's 
assignable  rights  therein  to  the  assignee  and  gives  the  latter  the  right  to  use  every 
remedy,  lien  or  security  available  to  the  assignor  as  a  means  of  enforcement  there- 
of f  but  it  may  be  stated,  in  a  particular  application  of  the  general  rule,  that  those 
rights  which  thus  pass  by  assignment  along  with  a  judgment  are  only  such  as  are 
vested  in  the  assignor  by  virtue  of  that  particular  judgment  and  do  not  include  those 
arising  out  of  another  and  different  proceeding,  although  such  other  proceeding  be 
a  contest  over  a  particular  method  of  enforcing  the  judgment  assigned,"  nor  does 
the  assignment  vest  in  the  assignee,  as  an  incident,  a  litigious  right  against  a  third 
party  to  recover  damages  for  an  injury  which  accrued  prior  to  the  assighment.^^ 
In  no  case  are  the  assignee's  rights  superior  to  those  of  his  assignor.^^     The  as- 


obtained   the   judgment   jointly   and   not   as 
partners.     Id. 

94.  King  V.  Davis,  137  F.  198. 

95,  96.  Gregory  v.  Perry  [S.  C]  50  S.  B. 
787. 

97.  Rev.  St.  1895,  art.  217,  subd.  2.  Francis 
Bros.  V.  Robinson  [Tex.  Civ.  App.]  89  S.  W. 
803.  A  judgment  satisfied  of  record  cannot 
be  made  the  basis  for  the  issuance  of  a 
■writ  of  garnishment  under  Rev.  St.  1895,  art. 
217,  subd.  3.     Id. 


them    to    plaintiff.      Reynolds    v.    Cavanagh 
ifMich.]    102   N.   W.   986. 

6,  7.     Kuck  V.  Johnson  [La.]  38  So.  559. 

8.  Crist  V.  McDaniel  [Okl.]  82  P.  991. 

9.  Crist  V.  McDaniel  [Okl.]  82  P.  991.  The 
(assignment  of  a  judgment  in  writing  by  a 
receiver  who  had  power  to  dispose  of  the 
assets  of  a  bank  vests  in  the  assignee  title 
to  the  judgment  and  the  right  to  such  equi- 
table relief  as  the  bank  or  receiver  could 
have    had.      Rogers    v.    Dimon,    106    111.    App. 


98.     See    4   C.    L.    318.  [201- 

Debtor's  rl&ht  of  set-off,  effect   of  assign-  t      10.     Crist    v.    McDaniel    [Okl.]     82    P.     991. 

ent  on    see  post,   §  11.  (Assignment    of    judgment    held    not    to    give 


99,  1.  2.  Brown  &  Bro.  v.  Lapp  [Ky.]  89 
S.  W.  304. 

3.  Board  of  county  commissioners  has 
power  to  sell  and  assign  a  judgment  obtain- 
ed for  personal  property  taxes  under  the 
General  Revenue  Law  of  1890.  Hagler  v. 
Kelly  [N.  D.]  103  N.  W.   629. 

4.  Hagler  v.  Kelly    [N.  D.]    103  N.  W.    629. 
6.     The   assignment    of   a   judgment    is    not 

the  assignment  of  a  right  of  action  in  tort 
where  not  till  after  the  assignment  was  it 
paid  to  defendants;  any  wrongful  withhold- 
ing  of   the   money   being   a   wrong   done    by 


assignee  a  right  of  action  on  the  stay  bond 
given  in  a  suit  to  enjoin  the  sale  of  prop- 
erty levied  on  under  the  judgment.     Id. 

11.  Commonwealth  v.  Wampler  [Va.]  51 
S.  B.  737.  The  assignee  of  a  judgment  is  not 
entitled  to  maintain  an  action  for  damages 
against  an  officer  and  the  sureties  on  his 
official  bond  for  a  breach  of  the  condition 
thereof  which  occurred  prior  to  the  assign- 
ment, by  reason  of  his  failure  to  return  a 
forthcoming  bond  taken  upon  the  judgment 
within  the  time  and  in  the  manner  pre- 
scribed   by   statute    to    give    such    bond    the 
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6ignee  is  chai'geable  with  the  knowledge  of  his  attorney,  who  negotiated  the  assign- 
ment, concerning  litigation  affecting  the  judgment.^^  There  is  no  implied-  war- 
ranty in  the  mere  assignment  of  a  judgment  that  it  is  impregnable.^*  The  im- 
plied warranty  is  that  it  is  a  genuine  judgment,  that  in  due  form  of  law  a  judg- 
ment was  entered,  that  the  court  had  jurisdiction  to  enter  it,  and  that  it  has  not 
been  paid,  released  or  otherwise  nullified.^"  If  the  assignee  desires  further  pro- 
tection he  must  have  it  expressly  provided  for.^"  It  is  the  duty  of  the  assignee 
to  give  thedebtor  notice  of  the  assignment,"  and  if  he  fails  to  do  so  and  the  debtor 
pays  the  amount  of  the  judgment  to  the  plaintiff,  the  assignee,  in  the  absence  of 
an  estoppel,^*  cannot  compel  the  debtor  to  make  a  second  payment  to  himself.^" 
In  a  suit  to  enforce  in  equity  a  defective  assignment,  only  such  persons  as  have  an 
interest  in  the  fund  should  be  made  parties.^"  Cases  dealing  with  the  sufficiency  of 
evidence  to  show  an  assignment  are  shown  in  the  notes.^^ 

§  11.  Payment^  discharge  and  satisfaction.^^ — Though  there  be  several  judg- 
ments there  can  be  but  one  satisfaction  of  the  debt.^**  An  offer  to  pay  a  less 
amount  than  the  face  value  of  the  judgment  in  full  payment  tliereof  being  accepted 
by  the  judgment  creditor  without  protest  operates  as  a  satisfaction  of  the  judg"- 
ment.^*  A  subsequent  payment  of  the  balance  is  a  gratuity  and  bears  no  interest.^'' 
A  note  does  not  generally  operate  as  payment.'*    A  judgment  against  an  executor 


force    of    a    Judgment    against    the    obligors 
therein.     Id. 

12.  Assignee  takes  only  the  title  and  In- 
terest of  the  assignor.  Brown  &  Bro.  v. 
Lapp  [Ky.l  89  S.  W.  304.  As  in  sales  of 
other  personal  property  the  rule  of  caveat 
emptor  applies.  Id.  Judgment  had  been 
released  of  record.  BIythe  v.  Cordingly 
[Colo.  App.]  80  P.  495;  An  assignee  though 
a  bona  flde  purchaser,  takes  subject  to  the 
defense  of  payment  by  the  Judgment  debtor, 
in  favor  of  persons  interested  in  the  prop- 
erty on  which  the  judgment  "was  a  ,lien. 
Boioe  V.  Conover  [N.  J.  Bq.]  61  A.  159.  Takes 
the  same  subject  to  existing  equities  be- 
tween the  parties.  Work  v.  Prall,  26  Pa. 
Super.  Ct.  10.4.  Where  a  judgment  recovered 
for  tlie  benefit  of  a  firm  by  a  surviving  part- 
ner tliereof  is  assigned  by  the  latter  in  pay- 
ment of  his  Individual  debt  to  one  knowing 
the  facts,  the  assignee  takes  subject  to  the 
rights  of  the  firm  creditors.  Jones  v.  Dula- 
ney,  27  Ky.  L.  R.  702,  86  S.  W.  547.  The  in- 
terest in  a  judgment  of  attorneys,,  taking  an 
assignment  thereof,  over  and  above  their 
lien  thereon  for  fees  due  from  the  judgment 
creditor,  a  surviving  partner,  held  in  no  wise 
increased  by  the  fact  that  the  estate  of  the 
deceased  partner  subsequently  paid  them 
their  fees.     Id. 

13.  Boice  y.  Conover  [N.  J.  Bq.]   61  A.  159. 

14.  15.'  Hlnkley  v.  Champaign  Nat.  Bank, 
216   111.    559,    75   N.   B.    210. 

16.  Hlnkley  v.  Champaign  Nat.  Bank,  216 
111.  559,  75  N.  B.  210.  A  covenant  "that  there 
Is  now  due  on  said  judgment"  a  specified 
sum,  and  that  the  assignor  will  not  collect 
nor  release  the  same  contains  no  express 
warranty  that  the  judgment  is  unassailable 
and  does  not  make  the  assignor  liable  for 
damages  resulting  from  the  judgment  being 
opened  and  the  action  defeated  by  defendant 
therein. 

17.  The  entry  of  the  assignment  on  the 
records  of  the  court  of  common  pleas  is  not 
notice  to  defendant.  JVork  v.  Prall,  26  Pa. 
Super,   Ct.   104. 


IS.  A  promise  made  by  the  defendant  in 
a  Judgment  to  pay  an  assignee  of  the  judg- 
ment the  amount  thereof  will  not  estop  the 
defendant  from  asserting  subsequently  that 
he  had  paid  the  amount  of  the  judgment  to 
the  plaintiff  without  notice  of  the  assign- 
ment, if  it  appears  that  the  assignee's  legal 
position  was  not  changed  by  reason  of  the 
promise,  or  that  he  suffered  any  loss  there- 
from.    Work  v.  Prall,  26  Pa.  Super.  Ct.  104. 

19.  Work  V.  Prall,  26  Pa.  Super.  Ct.  104. 

20.  Where  guardian  assigned  Judgment  in 
favor  of  ward  without  order  of  court  and 
the  guardian  was  subsequently  removed, 
held,  a  complaint  by  the  assignee  Joining  the 
first  guardian,  and  his  sureties,  the  second 
guardian  and  the  Judgment  debtor,  was  :de- 
murrable,  in  that  the  first  guardian  and  his 
sureties  should  not  have  been  joined.  Con- 
servative Sav.  &  Loan  Ass'n  v.  Omaha  [Neb.] 
103  N.   W.   286. 

21.  The  testimony  of  two  plaintiffs,  some- 
what corroborated  by  the  testimony  of  other 
witnesses,  that  the  judgment  had  been  as- 
signed, held  sufficient  to  establish  the  as- 
signment as  against  the  testimony  of  de- 
fendant alone.  Mosher  v.  McDonald  &  Co. 
[Iowa]  102  N.  W.  837.  Evidence  held  insuffi- 
cient to  show  an  assignment.  Bbel  v  String- 
er  [Neb.]    102  N.  W.   466. 

23.  See  4  C.  L.  318.  Recovery  of  money 
paid  under  a  Judgment  subsequently  revers- 
ed,  see   Implied  Contracts,   5   C.   L.   1756. 

28.  Judgments  on  two  Insurance  policies 
on  same  goods  held  payment  of  one  and 
costs  of  both  suits  operates  as  a  satisfaction 
to  the  extent  of  the  amount  paid  on  the 
Judgment  as  to  both  Judgments.  Aetna  Ins. 
Co.  V.  Sample,  2  Ohio  N.  P.   (N.  S.)    629. 

24.  So  held  where  Congress  made  a  par- 
tial appropriation  "in  full  for  the  principal 
of  the  Judgment."     Bloodgood's  Case,   39   Ct. 

25.  Bloodgood's  Case,  39  Ct.  CI.   69. 

26.  Note  and  renewal  thereof  held  not  to 
extinguish  Judgment  debt.  Hayward  v  Em- 
pire State  Sugar  Co.,  93  N.  Y.  S.  449. 
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or  administrator  is  payable  only  in  the  due  course  of  the  administration  of  the 
estate.^''  A  judgment  is  extinguished  when  it  is  paid  by  one  who  is  primarily 
liable  for  its  satisfaction,  and  it  cannot,  after  such  payment,  be  kept  alive  by  as- 
signment.^*  Where  a  judgment  is  paid  by  a  co-surety,  his  right  to  subrogation  is 
not  defeated  by  satisfaction  of  the  judgment.^"  In  isfew  Jersey,  in  an  action  on  a 
bill  or  note,  payment  of  a  judgment  by  one  secondarily  liable  does  not  satisfy  a 
judg-ment  against  the  maker,=°  but  the  one  paying  the  judgment  is,  upon  paying  the 
coste  incurred  by  the  creditor  in  obtaining  the  judgment,^^  entitled  to  an  assign- 
ment of  the  judgment  against  the  maker.^'^  A  clerk  of  court  has  authority  to 
satisfy  judgments  only  in  the  cases  where  the  statute  gives  him  authority  so  to 
do.^'*  He  cannot  do  so  upon  a  deposit  with  him  of  the  am.ount  of  the  judgment 
unless  authorized  to  receive,  payment,^*  and  if  without  such  authority  the  receipt 
of  money  for  this  purpose  is  not  an  official  act,'^  and  hence  he  cannot  be  amerced 
for  failure  to  pay  over  mone}'  paid  him  for  the  satisfaction  of  a  judgment  on  file 
in  his  office.^'' 

§  12.  Set-off}''  Occasion  for  or  rigJit  of  sd-off:^^ — Judgments,  although 
i.hey  affect  principally  the  identical  parties,  are  not  as  a  matter  of  right  to  be  set 
off  against  each  other,  but  the  legal  and  equitable  rights  of  all  persons  interested 
therein  should  be  considered.'"  In  order  that  judgments  may  be  set  oS  they  must 
be  mutual,*"  and  a  judgment  debtor  is  not  boimd  to  claim  his  right  of  set-oflE  until 
his  liability  is  finally  determined.*^  A  dormant  judgment  may  be  set  ofE  against 
a  live  judgment.*^  In  so  far  as  the  attorneys  have  a  lien  thereon  for  their  fees, 
a  judgment  is  not  subject  to  a  set-ofE.*'  An  assignee  of  a  judgment  takes  subject 
to  the  right  of  the  debtor  to  set  ofE  existing  judgments,**  even  though  the  right  to 


27.  Ball.  Ann.  Codes  &  St.  §  5697.  Col- 
lins V.  Denny  Clay  Co.  [Wash.]  82  P.  1012. 

28.  Bbel  V.  Stringer  [Neb.]  102  N.  "W.  466. 
A  payment  by  the  judgment  debtor  dis- 
charges the  judgment  as  against  him  and 
those  who  hold  interests  in  property  subject 
to  the  judgment,  and  as  to  them  it  cannot 
be  kept  alive  by  assignment.  Boice  v.  Con- 
over  [N.  J.  Eq.]   61  A.  159. 

29.  Shaffer  v.  Messner,  27  Pa.  Super.  Ct. 
191. 

30.  Gen.  St.  p.  2538,  §  36,  and  P.  L.  1903,  p. 
543,  §  35.  McKenna  v.  Corcoran  [N.  J.  Bq.] 
61  A.   1026. 

31.  McKenna  v.  Corcoran  [N.  J.  Eq.]  61 
A.   1026.  ' 

32.  Gen.  St.  p.  2538,  §  36,  and  P.  L.  1903,  p. 
543,  §  35.  McKenna  v.  Corcoran  [N.  J.  Eq.] 
61  A.   1026. 

33.  Milburn-Stoddard  Co.  v.  Stickney  [N. 
D.]    103  N.  W.  752. 

34.  Clerk  of  the  district  court  has  no  such 
power.  Milburn-Stoddard  Co.  v.  Stickney 
[N    D.]  103  N.  W.   752. 

35.  Milburn-Stoddard  Co.  V.  Stickney  [N. 
D.]    103  N.  W.   752. 

36.  So  held  as  to  the  clerk  of  the  district 
court.  Rev.  Codes  1899,  §§  5555,  5556  con- 
strued. Milburn-Stoddard  Co.  v.  Stickney 
[N.  D.]   103  N.  W.  752. 

37.  38.     See   4   C.   L.    320. 

39.  Civ.  Code  Proc.  §  377.  A  judgment  in 
favor  of  an  assignee  for  the  benefit  of  cred- 
itors for  the  conversion  of  assets  of  the 
debtor's  assigned  estate  could  not  equitably 
be  set-olf  by  a  judgment  allowing  unsecured 
claims  against  the  estate  in  favor  of  the 
party  claiming  the  set-off.  First  Nat.  Bank 
V.  Krieger's  Assignee  [Ky.]  89  S.  W.  733. 
6    Curr.    Law. — 17. 


40.  Where  the  pledgor  of  stock  becomes 
insolvent  and  the  pledgee  converts  the  stock, 
held^  a  judgment  in  favor  of  the  pledgee 
allowing  its  unsecured  claims  against  the 
estate  cannot  be  set-off  against  a  judgment 
for  the  conversion,  since  the  demands  out 
of  which  the  judgments  grew  were  not  mu- 
tual. First  Nat.  Bank  v.  Krieger's  Assignee 
[Ky.]   89  S.  W.  733. 

41.  That  judgment  debtor  appealed  after 
obtaining  assignment  of  judgment  against 
his  creditor  and  after  an  affirmance  filed  a 
motion  of  set-off,  held,  motion  was  in  time 
even  as  against  assignees  of  the  judgment 
pending  the  appeal.  Brown  &  Bro.  v.  Lapp. 
[Ky.]    89    S.    W.    304. 

42.  This  under  Rev.  St.  §  5071,  defining  a 
set-off  as  a  cause  of  action  arising  on  con- 
tract or  ascertained  by  the  decision  of  a 
court.  Oliver  v.  Canan,  71  Ohio  St.  360,  73 
N.  B.   466. 

43.  Brown  &  Bro.  v.  Lapp  [Ky,]  89  S.  W. 
304.  The  lien  of  an  attorney  for  his  services 
and  disbursements  in  an  action  is  superior 
to  that  of  the  parties'  right  to  set-off  sepa- 
rate and  independent  judgments  rendered  in 
the  same  action.  Smith  v.  Cayuga  Lake  Ce- 
ment Co.,  95  N.  T.  S.  236. 

44.  Debtor  had  purchased  judgment 
against  his  judgment  creditor  before  the  lat- 
ter assigned  his  judgment.  Brown  &  Bro.  v. 
Lapp  [Ky.]  89  S.  W.  304.  The  right  of  set- 
off under  the  terms  of  Rev.  St.  §  5073  is  not 
destroyed  by  the  fact  that  one  of  the  judg- 
ment debtors  assigns  his  judgment  for  value, 
after  the  rendition  of  the  judgment  against 
him,  to  a  third  person  who  at  the  time  is  ig- 
norant of  the  judgment  against  his  assisrnor. 
r"v<-r    V.    Canan,    71    Ohio    St.    360,    73    N.    B. 
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a  set-off  had  not  actually  accrued  at  the  time  of  the  assignment;  it  is  sufficient  i* 
the  liability  under  which  the  right  subsequently  accrues  then  existed.^^  A  judg- 
ment debtor  obtaining  an  assignment  of  a  judgment  against  his  judgment  creditor 
is  not  required  to  file  a  notice  of  the  assignment  in  order  to  have  the  right  of  set-off 
as  against  a  subsequent  assignee  of  his  judgment  creditor.*"  A  debtor  may  buy 
a  judgment  against  his  creditor  to  use  it  as  a  set-off,*'  and  so  may  use  the  same  to 
its  full  amount  regardless  of  the  price  paid  for  it.** 

Effect  of  set-off.*^ — When  a  judgment  for  the  value  of  a  chattel  is  satisfied 
by  offsetting,  the  chattel  passes  to  the  one  cast  for  its  value.^" 

Procedure  to  claim.^^ — Actions  to  set-off  judgments  are  equitable  in  their  na- 
ture and  usually  must  be  brought  in  a  court  of  chancery."^  This  jurisdiction  was 
assumed  by  courts  of  equity  at  an  early  date  and  still  exists,  but  its  exercise  de- 
pends upon  the  inadequacy  of  the  remedy  at  law.'^  It  is  only  when  there  is  some 
supervening  equity  such  as  insolvency,^*  or  the  like,  which  renders  the  interposition 
of  the  court  necessary  to  protect  the  rights  of  the  plaintiff,  tha,t  it  will  intervene 
at  all.^°  The  mere  existence  of  cross  demands  is  not  sufficient.''^  The  fact  that 
application  is  not  first  made  in  the  court  of  rendition  will  not  prevent  equitable 
relief  as  "complete  justice.""''  In  California  the  court  of  rendition  possesses  the 
power  to  set-off  its  judgments  one  against  another  on  motion.^' 

§  13.  Interesf^^  is  regulated  by  statute  and  "judgments"  bearing  interest 
are  those  only  which  the  statute  contemplates.""  Where  it  is  provided  by  statute 
that  a  judgment  shall  bear  interest  until  paid,  it  will  do  so  though  it  contains  no 
provision  to  that  effect."^     It  bears  no  interest  until  the  performance  of  conditions 


466.  Where  a  wife  took  an  assignment  of 
a  judgment  in  favor  of  her  husband  with 
knowledge  that  the  Judgment  debtor  as 
surety  on  her  husband's  notes  would  have 
to  pay  the  same,  her  husband  being  insol- 
vent; held  an  equitable  right  of  set-off  ex- 
isted which  was  not  affected  by  the  assign- 
ment. Coonan  v.  Loewenthal  [Cal.]  81  P.  527. 
Mortgages  executed  by  the  husband  to  in- 
demnify the  surety  held  not  to  change  the 
rule,  their  only  effect  being  to  make  the 
amount  of  the  Judgment  debtor's  claim,  as 
surety,  uncertain.     Id. 

40.  Equity.  Coonan  v.  Loewenthal  [Cal.] 
81    P.    527. 

■Ml,  47.  Brown  &  Bro.  v.  Lapp  [Ky.]  89  S. 
W.  304. 

48.  So  held  where  debtor  had  an  arrange- 
ment with  his  assignor  that  the  judgment 
should  not  be  paid  for  until  used  and  then 
only  at  a  reduced  rate.  Brown  &  Bro.  v. 
Lapp     [Ky.]    89   S.  W.   304. 

49.  See   4   C.   L.  ,320. 

50.  Hildebrand  v.  Head  [Tex.  Civ.  App.] 
13  Tex.  Ct.  Rep.  599,  88  S.  W.  438. 

51.  See    4    C.    L.    320. 

52.  Judgment  of  different  courts.  Tootle- 
Weakley  Millinery  Co.  v.  Billingsley  [Neb.] 
105  N.  W.   85. 

53.  Whelan  v.   MoMahon    [Dr.]    82   P.   19. 

54.  "Whelan  v.  McMahon  [Or.]  82  P.  19; 
Tootle-Weakley  Millinery  Co.  v.  Billingsley 
[Neb.]  105  N.  "W.  85.  A  party  against  whom 
a  judgment  has  been  rendered  in  favor  of 
the  trustee  of  a  bankrupt  may  by  proper 
proceedings  In  equity  be  allowed  to  offset 
against  the  same  a  claim  allowed  in  its  fa- 
vor against  the  bankrupt  in  the  bankruptcy 
proceedings.  Id.  Insolvency  held  a  material 
allegation  of  the  complaint  and  unless   sus- 


tained by  proof  plaintiff  was  not  entitled  to 
relief.    "Whelan  v.  McMahon   [Or.]    82  P.   19. 
55,  5«.     Whelan  v.  McMahon  [Or.]  82  P.  19. 

57.  Failure  of  a  judgment  debtor  to  file 
a  complaint  under  Gen.  St.  1902,  §  654,  ask- 
ing a  set-off  against  a  judgment  for  a  tort 
by  the  court  in  which  it  was  rendered,  does 
not  deprive  the  court  which  had  taken  ju- 
risdiction of  the  settlement  of  the  affairs  of 
the  judgment  creditor  by  receivership  pro- 
ceedings, from  allowing  the -set-off  by  di- 
recting an  equitable  application  of  the  as- 
sets in  the  hands  of  the  receiver  in  satisfac- 
tion of  claims  proved.  Betts  v.  Connecticut 
Life  Ins.   Co.    [Conn.]    62  A.   345. 

58.  Coonan  v.  Loewenthal  [Cal.]  81  P.  527; 
Tootle-Weakley  Millinery  Co.  v.  Billins-sley 
[Neb.]    105  N.  W.   85. 

5».  Interest  on  the  obligation  as  distin- 
guished from  the  judgment.  See  Interest. 
6  C.  L.   157. 

60.  A  widow's  allowance  set-off  by  com- 
missioners from  her  husband's  estate  Is  not 
a  judgment  within  the  statute  relating  to 
interest.  Does  not  bear  Interest  from  the 
date  of  set-off.  Field  v.  Field,  215  111.  496, 
7^  N.  B.  443.  Under  a  statute  defining  Inter- 
est as  the  compensation  allowed  by  law  or 
fixed  by  the  parties  to  a  contract  for  the 
use  or  forbearance  or  detention  of  money, 
a  judgment  in  favor  of  the  state  on  a  penal 
bond  does  not  bear  interest.  Liquor  dealer's 
bond.  Sayles'  Ann.  Civ.  St.  1897,  articles  3105 
and  3097  construed.  Hawthorne  v.  State 
(Tex.  Civ.  App.]  87  S.  W.  839.  A  judgment 
in  favor  of  the  trustee  in  bankruptcy  of  a 
husband  for  community  funds  expended  on 
the  separate  property  of  the  wife  does  not 
bear  interest.  To  allow  interest  would  be 
an    encroachment     on     the     wife's    separate 
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made  precedent  to  right  of  payment.'^  _  In  West  Virginia  a  judgment  rendered  upon 
a  verdict  in  an  action  ex  delicto  should  bear  interest  from  the  date  of  the  verdict."' 
The  rate  pertaining  to  the  obligation  ceases  and  that  pertaining  to  judgments  ap- 
plies from  the  time  of  rendition."^ 

§  14.  Enforcement  of  judgment. ^^ — Executions,  other  final  process  and  credi- 
tors' suits  are  treated  elsewhere.""  The  enforcement  of  a  judgment  or  the  right  to 
withhold  its  enforcement  is  a  matter  primarily  within  the  jurisdiction  of  the  court 
by  which  it  was  rendered."'  A  judgment  against  a  partnership  as  a  corporation 
cannot  be  enforced  against  the  partners  individually."^  Matter  existing  anterior 
to  the  judgment  cannot  be  made  a  ground  for  supersedeas  of  an  execution  issued 
on  such  judgment."'' 

§  15.  Audita  querela.'"' — Audita  querela  is  a  form  of  action  which  lies  for 
a  defendant  to  recall  or  prevent  an  execution,  on  account  of  some  matter  occurring 
after  judgment  amounting  to  a  discharge  and  which  could  not  have  been,  and  can- 
not be  taken  advantage  of  otherwise.'^'^  It  follows  that  a  writ  of  audita  querela,  or  a 
motion  in  the  nature  of  such  writ,  is  the  proper  remedy  to  restrain  the  enforcement 
of  a  judgment  that  has  been  paid.'^  A  court  having  no  jurisdiction  and  its  judg- 
ment being  void,  audita  querela  to  vacate  the  judgment  and  execution  thereon  is 
unnecessary.''" 

§  16.  Actions  on  judgment;  merger.''* — The  action  must  be  brought  within 
the  period  of  limitations'"'  prescribed  by  the  law  of  the  forum.'"  The  legislature 
may  shorten  the  statute  of  limitations  as  to  existing  causes  of  action  provided  a 
reasonable  time  is  given  for  the  commencement  of  an  action  before  the  bar  takes 
effect,"  though  the  laws  of  a  state  permitting  actions  on  a  judgment  existing  at 
the  time  of  the  execution  of  a  contract  become  a  part  of  the  "obligation"  of  such 


property.     Collins  v.   Bryan   [Tex.   Civ.  App.] 
13  Tex.  Ct.   Rep.    237,.   88   S.  W.   432. 

61.  McNeill  v.  Durham  &  C.  R.  Co.,  138  N. 
C.    1,    50    S.    E.    458. 

62.  A  decree  requiring  payment  only  after 
tender  of  certain  security  does  not  bear  in- 
terest until  after  that  date.  Moore  v.  Dur- 
nan  [N.  J.  Eq.]    62  A.  327. 

63.  Code  1899,  c.  131,  §  16.  Campbell  v. 
Elkins  [W.  Va.]   52  S.  B.   220. 

64.  Under  Act  May  23,  1889  (P.  I*  277), 
after  a  lien  for  taxes  has  been  filed  a  city 
may  add  a  penalty  of  one  per  cent,  per 
month  until  judgment  entered  on  the  scire 
facias,  but  thereafter  the  Judgment  bears 
only  six  per  cent,  per  annum.  Altoona  v. 
Morrison,   24  Pa.   Super.   Ct.  417. 

65.  See   4  C.  L.    320. 

66.  See  separate  articles  Creditors'  Suits, 
5  C.  L.   880  and  Exeoutiorfs,  5  C.   L.  1384. 

67.  People's  Home  Sav.  Bank  v.  Sadler 
[Cal.  App.]   81  P.  1029. 

68.  Sinsabaugh  v.  Dun,  214  111.  70,  73  N. 
B.   390. 

69.  Jesse  French  Piano  &  Organ  Co.  v. 
Bradley  [Ala.]   39  So.   47. 

70.  The  modcru  practice  Is  by  motion, 
see  ante,   §   5. 

71.  Cyc.  Law  Diet.  p.  77.  Where  at  tlie 
time  a  husband  was  sued  in  ejectment,  he 
was  in  possession  by  the  mere  sutferance  of 
his  wife,  who  held  the  title  and  resided  on 
the  premises,  but  was  not  sued,  .-pnd  the  hus- 
band acquired  a  life  estate  in  the  land  by 
the  death  of  his  wife  after  judgment  and 
before  execution,  he  is  entitled  by  reason  of 
his  wife's  death  to  have  a  judgment  by  de- 


fault as  to  him  opened  and  to  be  allowed  to 
defend.      King  v.   Davis,   137   P.   222. 

72.  Bill  in  equity  is  not  the  proper  rem- 
edy.    Pyle  V.  Crebs,   112  111.  App.   480. 

73.  French  v.   White   [Vt.]    62  A.    35. 

74.  See  4  C.  D.  320.  Merger  of  the  cause 
of  action  in  the  judgment  is  treated  in 
Former  Adjudication,   5  C.   D.   1502. 

75.  Under  Code  |§  3439,  3447,  the  period 
within  which  an  action  on  a  judgment  may 
be  maintained  is  5  years,  being  the  time  be- 
tween the  end  of  15  years  and  of  20  years 
after  its  rendition.  Wopster  v.  Bateman,  126 
Iowa,  652,  102  N.  W.  521.  Under  Gen.  St.  Kan. 
1901,  §  4883,  an  action  on  a  judgment  pro- 
cured against  a  decedent  in  his  lifetime  must 
be  commenced  within  one  year  from  the  ap- 
pointment and  qualification  of  his  represent- 
ative. First  Nat.  Bank  v.  Hazie  [R.  I.]  61  A. 
171,   following  Scroggs  v.   Tutt,   23   Kan.   181. 

76.  So  held  in  an  action  on  a  judgment  ob- 
tained in  another  state  against  the  decedent 
in  his  lifetime,  the  state  of  the  forum  being 
where  the  decedent  resided  at  the  time  of 
his  death  and  where  his  estate  was  situated 
and  will  proved.  First  Nat.  Bank  v.  Hazie 
[R.  I.]   61  A.  171. 

77.  Acts  29th  Gen.  Assem.  p.  103,  o.  137, 
allowing  15  months  within  which  actions 
might  be  brought  on  judgments  otherwise 
barred  by  the  amendment,  held  reasonable 
as  against  residents,  and  nonresidents. 
Wooster  v.  Bateman,  126  Iowa,  552,  102  N. 
W.  521.  See  article  Limitation  of  Actions,  4 
C.  L.  445.  Acts  29th  Gen.  Assem.  p.  103,  c. 
137,  providing  that  Code,  §§  3439,  3447,  lim- 
iting actions  on  judgments,  should  be  appli- 
cable to  all  judgments  rendered  after  the 
taking  effect   of   the   Code   of   1873    and   prior 
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contract  within  the  meaning  of  constitutiona,!  provisions  ;''*  but  a  change  in  the  law 
is  not  as  to  a  judgment  in  an  action  of  tort,  rendered  before  its  passage,  an  uncon- 
stitutional violation  of  the  obligation  of  contracts.''  A  dormant  judgment  not  being 
revived  within  the  statutory  time,  it  will  be  treated  as  barred  by  the  statute  of  limi- 
tations and  no  recovery  can  be  had  thereon.'"  An  action  upon  a  joint  judgment 
may  be  maintained  against  one  of  the  judgment  debtors  alone.'^  In  ISTew  York 
an  action  will  lie  upon  a  final  order  in  a  special  proceeding.*^  Statutory  proceed- 
ings against  a  co-obligor  of  a  judgment  debtor  not  served  in  the  action  nor  a  party 
thereto  must  rest  upon  a  valid  judgment.*^ 

Judicial  Notice,  see  latest  topical  index. 
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§  1.  Occasion  for  and  Nature  of  Judicial 
Sales   (260). 

§  2.     Tlie  Order,  W^rlt  or  Decree   (2C0). 

§  3.  Ijevy,  Seizure,  Appraisal  and  the 
Like  (261). 

§  4.  Notice  and  Advertisement  of  Sale 
(261). 

§  5.  Sale  and  Conduct  of  it  and  Return 
(3«1). 

§  0.     Confirmation  and  Setting:  Aside  Sales 


(262).  Setting-  Aside  a  Sale  (263).  Costs 
(264). 

§  7.  Completion  of  Sale;  Deeds,  Payments 
and  Credits  (264). 

§  S.  Title  and  RlgUts  TTnder  Sales  and  ITn- 
der  Deed  (265). 

A.  Defects   and  Collateral  Attack    (265). 

B.  Outstanding- Titles  and  Interests  (265). 

C.  Rights    of  Parties  Under   Sale  and   in 

Proceeds     (266).     Rig-hts    in    Pro- 
ceeds and  on  Bid  (267). 


§  1.  Occasion  for  and  nature  of  judicial  sales.^ — The  judicial  sales  here  dis- 
cussed do  not  embrace  those  pursuant  to  foreclosure  decrees  or  ezecution,  or  in  pro- 
ceedings to  sell  a  decedent's  lands  and  the  like.^  In  their  nature  judicial  sales  are 
involuntary.'  Sales  of  decedents'  lands  under  order,  of  court  to  pay  debts  are  ju- 
dicial.* 

§  2.  The  order,  writ  or  decree.^ — A  judgment  for  the  sale  of  land  in  winding 
up  a  corporation  is  not  void  for  failure  to  describe  the  land,  but  merely  erroneous, 
and  the  purchaser  will  not  be  relieved  on  that  account,  if  the  conduct  of  the  sale 
was  regular,"  especially  where  the  misdescription  was  Imown  to  the  purchaser  and 
he  does  not  complain  of  being  misled;'  and  an  erroneous  description  may  be  cured 


to  the  taking  effect  of  the  Code  of  1897 
held  not  unconstitutional  for  nonuniformlty 
(Wooster  v.  Bateman,  126  lo-wa,  552,  102  N. 
W.  521),  nor  as  depriving  a  judgment  holder 
of  the  benefits  thereof  -without  due  process 
of  la-w    (Id.). 

78.  Ho-ward  v.  Ross,  38  "Wash.  627,  80  P. 
819.  Ball.  Ann.  Codes  &  St.  §§  5148-5150,  con- 
taining the  lien  of  a  judgment  for  six  years 
and  prohibiting  any  action  or  other  proceed- 
ing to  revive  the  lien  for  a  longer  period 
than  six  years,  is  unconstitutional  as  impair- 
ing the  obligation  of  a  contract  if  applied  to 
a  judgment  recovered  after  the  passage  of 
such  sections  on  a  note  executed  and  deliv- 
ered prior  to  their  passage,  -when  the  la-ws 
permitted  a  revival  of  such  a  judgment  on 
the  institution  of  suit  thereon.  Id.  Wil- 
liams  V.   Packard   [Wash.]    81   P.   710. 

79.  Gaffney  v.  Jones  [Wash.]   81  P.  1058. 

80.  Courts  -will  deny  the  aid  of  mandamus 
to  compel  payment  of  the  same.  Beadles  v. 
Fry   [Okl.]   82   P.   1041. 

81.  Foreign  judgment.  Childs  v.  Blethen 
[Wash.]   82  P.  405   [dicta]   and  cases  cited. 

82.  Code  Civ.   Proc.    §   1913  does  not  affect 


the   case.      Penlon   v.   Paillard,    46   Misc.    151, 
93  N.   T.   S.   1101. 

83.  Proceedings  authorized  by  (3ren.  St. 
1894,  §§  5436-5441  considered.  No  action  can 
be  brought  under  these  sections  against  such 
co-obligor  subsequent  to  10  years  from  the 
docketing  of  such  judgment.  Bro-wn  v  Doo- 
ley    [Minn.]    103   N.   W.    894. 

1.  See  4  C.  L.  321. 

2.  Those  sales  have  many  general  points 
of  similarity,  but  'being  largely  governed  by 
statutory  rules,  the  cases  cannot  with  safety 
be  cited  to  general  principles.  The  topics 
cited  should  be  compared. 

3.  Brady  v.  Carteret  Realty  Co.  [N.  J  Err 
&  App.]    60  A.    938. 

4.  Podesta  v.  Binns  [N.  X  Bq.]  60  A.  815 
citmg  11  Am.  &  Eng.  Bnc.  Lav?  [2d  Ed  ]  1111- 
Pierce  v.  Vansell   [Ind.  App.]  74  N.  E    554       ' 

5.  See   4   C.   L.   321. 

6.  Thompson  v.  Bro-wnlie,  25  Ky  L.  R 
622,   76  S.  W.   172.  i     ^    sx. 

7.  A  30-foot  lot  -was  erroneously  describ- 
ed in  the  judgment  and  advertisement  as  a 
60-foot  lot,  but  the  error  -was  corrected  in  a 
supplemental  decree.  Murdock  v  Loeser  27 
Ky.   L.  R.   1057,   87  S.  W.   808. 


G  Cur.  Law. 


JUDICIAL  SALES 


261 


•by  reference  to  the  other  proceedings  in  the  cause  ;^  nor  is  an  order  of  sale  void  be- 
cause the  holder  of  a  lien  on  the  property  was  not  made  a  party  to  the  proceed- 
ing.**  A  judgment  directing  the  sale  of  land  to  satisfy  a  debt -directs  by  implication 
a  sale  of  only  so  much  ^as  may  be  necessary.^" 

§  3.  Levy,  seizure,  appraisal  and  the  lilce}^ — ^The  valuation  and  appraise- 
ment of  land  on  a  judicial  sale  are  for  the  benefit  of  the  defendant,  giving  him  the 
right  to  redeem,  which  right  he  can  waive.^^ 

§  4.  Notice  and  advertisement  of  sale}^ — The  notice  of  sale  should  be  pub- 
lished for  the  prescribed  time,^*  and  the  nature  and  quantum  of  estate  to  be  sold 
should  appear  or  be  indicated. '•°  A  notice  of  sale  which  did  not  state  that  the 
lands  would  be  sold  in  separate  parcels  was  sufficient,  though  the  decree  provided 
for  separate  sales.^°  Where  it  appears  that  the  property  was  sold  for  less  than  a 
fair  price,  it  cannot  be-  said  that  the  failure  to  publish  the  advertisement  in  two 
newspapers,  as  required  by  law,  was  not  injurious  to  a  second  mortgagee.^^ 

§  5.  Sale  and  conduct  of  it  and  return?-^ — Judicial  sales  are  invohmtary 
sales  and  the  rules  of  sales  inter  partes  'do  not  all  apply.^°  Sale  is  usually  by  a 
master.^"  The  sale  must  be  such  as  to  afford  free  and  intelligent  bidding,^^  must 
be  fair^^  and  on  full  competition.^^  Contracts  to  abstain  from  bidding  which  have 
a  tendency  to  destroy  free  competition  are  contrary  to  public  policy.^*     In  the 


8.  Where  the  judgment  described  the 
property  to  he  sold  generally  as  a  house  and 
two  lots,  and  the  report  of  sale  and  order  of 
confirmation  specifically  mentioned  the 
house  and  two  lots,  such  property  passed  by 
the  sale,  notwithstanding-  the  judgment  con- 
tained also  a  description  by  metes  and 
bounds  that  included  only  the  vacant  lots. 
Ford  V.  Azbill,  27  Ky.  L.  R.  347,  85  S.  "W.  217. 

9.  Thompson  v.  Brownlie,  25  Ky.  L.  R. 
622,   76   S.  W.   172. 

10.  Burks'  Adm'r  v.  L/ane  Lumber  Co. 
[Ky.]    89   S.   "W.   686. 

11.  See  4  C.  L.  321. 

12.  "Where  no  exceptions  were  filed  to  the 
report  of  sale,  until  long  after  the  confirma- 
tion, the  payment  of  the  purchase  price  and 
the  issue  of  the  deed,  the  failure  of  the  ap- 
praisers to  fix  the  value  of  the  land  was  un- 
available to  the  owner.  Gravitt  v.  Mountz, 
27  Ky.  L.  R.  945,  87  S.  W.  304. 

13.  See  4  C.  L.  321. 

14.  15.  Rawolle  v.  Kalbfleisch,  94  N.  T.  S. 
16. 

16.  Gen.  St.  1901,  §  4905,  does  not  require 
the  advertisement  to  state  that,  the  lands 
will  be  sold  separately.  Praser  v.  Seeley 
[Kan.]   79  P.  1081. 

17.  Polhemus  v.  PrinclUa  [N.  J.  Eq.]  61 
A.   263. 

15.  See  4  C.  L..   321. 

19.  Brady  v.  Carteret  Realty  Co.  [N.  J. 
Err.  &  App.]   60  A.   938. 

20.  NOTE.  Mode  of  KeUlnpET  by  master  or 
commissioner!  Sales  of  premises  under  a 
decree  in  chancery  are  usually  made  by  a 
master  or  commissioner,  or  under  the  imme- 
diate direction  of  such  officer,  who  may, 
however,  employ  an  auctioneer  merely  to 
conduct  the  sale  in  his  presence.  1  Barb. 
Ch.  Pr.  525;  Heyer  v.  Deaves,  2  Johns.  Ch. 
[N.  T.]  154.  Masters'  sales  are  usually  man- 
aged by  the  solicitor  for  the  complainant, 
and  it  is  held  that  he  is,  in  all  questions 
which  may  arise  between  the  vendor  and 
purchaser,  to  be  considered  as  the   agent  of 


all  the  parties  to  the  suit.  Dalby  v.  Pullen, 
1  Russ.  &  M.  296.  Although  a  residuary  leg- 
atee or  tenant  for  life  or  the  owner  of  a 
reversionary  interest  may  become  the  pur- 
chaser at  a  sale  under  order,  of  the  court, 
it  is  necessary,  if  he  be  a  party  to  the  rec- 
ord, that  he  should  have  a  previous  order 
to  warrant  his  being  admitted  as  a  bidder 
at  the  sale,  and  the  court  will  not  permit  a 
party  having  such  an  order  to  conduct  the 
sale.  1  Barb.  Ch.  Pr.  527;  "Williams  v.  Atten- 
borough.  Turn.  &  R.  76;  Domville  v.  Ber- 
rington,  2  Tounge  &  C.  724.  If  a  master's 
conduct  is  grossly  oppressive  and  improper, 
upon  a  sale  by  him  it  will  be  ordered  to  be 
set  aside,  and  under  certain  circumstances 
the  costs  of  so  doing  and  of  subsequent  pro- 
ceedings have  been  taxed  against  him.  Bar- 
ing V.  Moore,  5  Paige  [N.  Y.]  48. — From 
Fletcher  Eq.  PI.  &  Pr.   §   738. 

31.  A  person  claiming  title  to  the  land 
may  at  the  sale  state  facts  relating  to  the 
title,  possession  or  alleged  right  of  posses- 
sion: but  a  failure  to  do  so  will  not  work  an 
estoppel  of  the  assertion  of  his  right  or  rem- 
edy. Brady  v.  Carteret  Realty  Co.  [N.  J.  Err. 
&  App.]  60  A.  938.  It  is  inequitable,  how- 
ever, for  a  party  having  an  interest  in  the 
land  to  express  an  opinion  as  to  the  title 
which  injures  and  prejudices  the  sale  of  the 
interest  which  the  debtor  has  (Id.),  and 
where  the  judgment  creditor  starts  a  ques- 
tion of  title  merely  to  cheapen  what  he  pro- 
poses to  sell,  he  "vvill  be  restrained  from 
making  the  sale  until  the  question  of  title 
is    determined    (Id.). 

22.  Mansfield  v.  Wallace,  217  111.  610,  75 
N.   E.   682. 

23.  Where  the  sale  is  attended  by  cir- 
cumstances showing  that  the  purchaser  de- 
sired to  prevent  fair  and  open  competition, 
this,  coupled  with  inadequacy  of  price,  is 
suflicient  for  setting  aside  the  sale.  Mans- 
field V.  Wallace,  217  111.  610,  75  N.  E.  682.  A 
fair  price  only  should  be  taken,  and  a  min- 
imum price  fixed  by  appyaisal  is  not  a  war- 
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absence  of  evidence  to  the  contrary,  it  must  be  presumed  that  on  a  sale  of  so  much 
of  a  tract  of  43  acres  as  was  necessary,  the  land  was  divisible. ''^  The  law  requiring 
the  sheriff  to  announce  that  the  sale  is  made  subject  to  paramount  privileges  and 
mortgages  does  not  require  an  announcement  that  the  purchaser  will  be  authorized 
to  retain  the  surplus  of  the  price  over  the  seizing  creditor's  claim  to  satisfy  sub- 
ordinate mortgages.^"  In  Mississippi  the  land  must  be  parcelled  to  160  acres  or 
less.^'  The  master  may  resell  where  by  mistake  he  sold  to  a  bidder  believing  him 
to  be  the  owner  of  the  decree  and  for  that  reason  forbearing  to  exact  a  cash  pay- 
ment.^* In  most  jurisdictions  the  complainant  procures  and  files  the  master's  re- 
port of  sale.^"  A  return  of  sale  at  public  auction  implies  a  sale  to  the  highest 
bidder.^" 

§  6.  Confirmation  and  setting  aside  sales. ^'^ — While  formal  confirmation 
should  always  be  entered  of  record,  yet  a  formal  order  is  not  indispensable,  if 
confirmation  can  be  gathered  from  the  whole  record.^^  The  confirmation  of  a 
judicial  sale  on  the  day  the  report  was  filed,  while  unusual  is  valid  in  the  absenc^ 
of  any  showing  why  it  should  not  be  confirmed.'*  Confirmation  is  largely  subject 
to  discretion.'*  While  a  purchaser  will  not  be  compelled  to  take  a  doubtful  title 
to  what  has  been  offered  for  sale,  because  of  which  rule  a  title  sold  as  clear  and  in 
fee  must  be  so  and  free  from  doubt,'^  yet  a  judicial  sale  will  be  confirmed  as  against 
the  purchaser,  though  there  are  tax  liens  on  the  land,'*  and  since  the  rule  of  caveat 
emptor  applies,'''  the  purchaser  must  take  such  title  as  the  proceedings  will  show 
to  be  subject  to  sale.'*  A  doubt  as  to  how  the  title  came  is  immaterial  if  the 
title  is  clear  and  unites  all  the  doubtful  sources  and  chains.'"  The  report  of  sale 
and  the  confirmation  are  prima  facie  evidence  that  the  land  was  actually  sold;*" 
but  under  a  statute  providing  for  confirmation  of  a  judicial  sale  notwithstanding 


rant  to  the  master  to  accept  that  if  more  is 
offered  or  could  on  free  bidding  have  been 
obtained.     Id. 

S4.  Contract  held  to  have  had  no  such 
tendency  when  made  after  full  value  was 
bid  by  the  parties  who  then  agreed  to  buy 
and  divide.  Mallon  v.  Buster  [Ky.]  89  S.  W. 
257. 

25.  Burks'  Adm'r  v.  Lane  Lumber  Co. 
[Ky.]   89  S.  W.  686. 

26.  The  purchaser  may  retain  but  the  an- 
nouncement need  not  be  made.  McLellan  v. 
Rosser   [La.]   38   So.   85. 

27.  A  sale  of  a  half  section  less  the  un- 
ascertained homestead  and  dower  therein  is 
not  a  sale  of  a  "parcel  of  160  acres"  or  less. 
Shannon   v.    Summers    [Miss.]    38    So.    345. 

28.  Slack  V.   Cooper   [111.]    76  N.  E.   84. 

29.  Fletcher  Eq.  PI.  &  Pr.  §  738.  1  Bar- 
bour, Ch.  Pr.  529. 

30.  Fraser  v.  Seeley   [Kan.]   79  P.  1081. 

31.  See  4  C.  L.  321. 

32.  In  this  case  the  deed  to  the  purchaser 
was  produced  which  was  "in  all  things  ap- 
proved and  confirmed  by  the  court."  Cowl- 
ing V.  Nelson  [Ark.]  88  S.  W.  913. 

33.  Wise  V.  Wolfe,  27  Ky.  L.  R.  610,  85  S. 
W.   1191. 

34.  Slack  V.  Cooper  [111.]  76  N.  E.  84. 

35.  An  unreleased  lien  is  no  objection  to 
title  when  barred  by  statute.  Wise  v.  Wolfe, 
27  Ky.  L.  R.  610,  85  S.  W.  1191.  And  if  an 
innocent  purchaser  has  come  in  the  possi- 
bility of  new  payments  is  none.  Id.  Heirs 
against  whom  adverse  possession  has  fully 
run  cannot  throw  any  doubt  on  it.     Id.     The 


fact  that  a  sale  en  masse  included  infants' 
interests  in  some  of  the  parcels  is  no  ob- 
jection where  the  money  is  not  yet  paid,  for 
then  it  may  still  be  adjusted.  Id.  So  where 
a  potential  dowress  was  omitted  from  suit 
but  the  husband's  share  is  yet  in  court.  Id. 
Mere  misdescription  is  no  objection.  Id. 
Failure  to'  file  a  survey  which  may  yet  be 
done  is  not.  Id.  Doubt  as  to  ownership  of 
an  interest  is  not,  if  in  any  event  the  owner 
will  be  bound  by  decree  and  sale.     Id. 

36.  Credit  should  be  allowed  the  pur- 
chaser on  the  price.  Wise  v.  Wolfe  27  Ky 
L.   R.   610,   85  S.  W.   1191. 

37.  See    post,    §    8B. 

38.  Podesta  v.  Binris  [N.  J.  Eq.]   60  A.  815. 

39.  Murdock  y.  Loeser,  27  Ky.  L.  R.  1057, 
87  S.  W.  SOS.  As  where  there  were  liens  be- 
tween defendants'  or  where  one  of  the  own- 
ers was  dead  and  her  share  came  either  by 
descent  to  the  other  parties  or  by  devise  to 
one  of  them.  Wise  v.  Wolfe,  27  Ky  L  R 
610,  86  S.  W.  1191.  A  title  by  Judicial  sale 
of  property  of  one  interdicted  is  marketable 
where  such  person  received  a  sale  as  secu- 
rity of  the  property  which  belonged  to  a 
community  and  the  wife  made  the  vendee  her 
universal  legatee  and  the  vendee  then  re- 
troeeded  to  the  husband,  who  soon  donated  to 
the  legatee  an  undivided  half  and  then  mar- 
ried the  legatee  who  survived  him  and  there- 
after executed  the  first  wife's  will  and  held 
the  property  for  more  than  10  years  In  re 
Schmidt   [La.]    38  So.   26. 

40.  I>u  Hadaway  v.  Driver  [Ark]  86  S 
W.  807.  Evidence  to  rebut  it  held  insuffi- 
cient.    Id. 
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defects  in  the  advertisement  of  sale,  in  ease  the  officer  shall  certify  that  the  proper- 
ty was  sold  for  a  fair  price,  the  burden  of  proving  the  price  to  be  fair  is  on  the 
officer  or  the  purchaser  alleging  it.*^  Failure  to  give  notice  of  the  sale  tends  to 
show  fraud.*^ 

Setting  aside  a  sale.*^ — An  order  confirming  a  judicial  sale  is  a  final  judg- 
ment over  which  the  court  making  it  has  no  control,  after  the  expiration  of  the 
term  at  which  it  was  entered,  except  for  equitable  or  statutory  grounds.**  Where 
the  purchaser  directed  the  deed  to  be  made  with  certain  limitations  to  a  third 
party  who  accepts  the  deed,  the  order  of  confirmation  is  res  judicata  as  to  the  limi- 
tations.*' With  respect  to  judicial  sales  the  court  will  deal  with  the  purchaser 
upon  equitable  principles  ;*°  hence  where  he  can  legally  claim  that  he  was  misled 
or  deceived  by  some  apparent  adjudication  of  the  court  and  that  it  is  inequitable  to 
enforce  his  contract  of  purchase,  he  is  entitled  to  relief.*^  But  a  minor's  sale  of 
real  estate  under  an  order  removing  his  disability^  which  is  valid  on  its  face,  can- 
not, though  induced  by  fraud,  be  set  aside  so  as  to  affect  innocent  purchasers  from 
his  grantee.*^ 

Inadequacy  of  consideration,  standing  alone,  is  not  sufficient  reason  for  setting 
aside  a  judicial  sale,  unless  it  is  gross  ;*"  but  may  be  when  accompanied  with  fraud- 
ulent prevention  of  competition  on  the  part  of  the  purchaser,  or  irregularities  on 
the  part  of  officers  conducting  sale.'"  If  there  is  a  right  of  redemption  it  is  not 
a  ground  even  where  a  deficiency  will  be  thus  thrown  on  other  property  secondarily 
chargeable.'^ 

Application  to  set  aside  should  be  prompt.'^  But  he  who  seeks  to  set  aside 
a  judicial  sale  is  not  chargeable  with  laches  until  he  has  acquired  knowledge  of  the 
facts  or  of  circumstances  sufficient  to  charge  him  with  such  knowledge.''  When 
sale  has  been  confirmed,  all  parties  being  before  the  court,  a  special  statute  of  limi- 
tation of  actions  to  set  it  aside  runs'*  even  though  the  sale  is  wholly  void  and  there- 
fore incurable."  In  Mississippi  only  chancery  sales  made  in  "good  faith"  are 
protected  after  two  years'  possession  by  the  purchaser,  and  the  statute  therefore 
cannot  be  invoked  by  a  subsequent  bona  fide  vendee,  where  the  original  purchaser 
did  not  act  in  good  faith.'*  Equitable  relief  will  not  ordinarily  be  granted  to  the 
purchaser  where  an  appeal  is  pending  which  may  decide  the  question.'^     Equity 


41.  Acts  1891,  p.  24,  §  1.  Polhemus  V. 
Princilla  [N.  J.  Bq.]  61  A.  263.  Evidence 
held  to  show  that  the  price  was  not  fair.     Id. 

43.  Mansfield  v.  Wallace,  217  111.  610,  75 
N.   B.   682. 

43.  See   4   C.  L.   322. 

44.  Causes  mentioned  in  sees.  518,  340, 
Civ.  Code  Prac,  regulating  the  granting  of 
new  trials  after  the  term  at  which  judgment 
was  rendered.  Wise  v.  Wolfe,  27  Ky.  L.  R. 
610,  85  S.  W.   1191. 

45.  Corbett  v.  Fogle  [S.  C]   51  S.  B.  884. 

46.  47.  Podesta  v.  Binns  [N.  J.  Eq.]  60  A. 
815. 

48.  Disability  removed  under  authority  of 
Sand.  &  H.  Dig.  §  1119.  Young  v.  Hiner 
[Ark.]    79  S.   W.    1062. 

49.  Rawolle  v.  Kalbfleisch,  94  N.  T.  S.  16. 

50.  Especially  when  the  purchaser  is  him- 
self the  attorney  conducting  the  sale.  Mans- 
field v.  Wallace,  217  111.  610,  75  N.  E.  682. 
The  omission  by  plaintiff's  attorney  to  bring 
lienors  into  the  decree  followed  by  a  pur- 
chase by  him  at  about  the  minimum  price 
on  the  appraised  value,  a  false  return  by 
the  master  as  to  the  amount  of  cash  paid  in, 


the  crediting  of  Improper  allowance  on  the 
bid  and  the  subsequent  talcing  of  title  to  a 
portion  of  the  property  in  the  name  of  the 
master's  wife,  shOTvs  fraud.  Id.  In  a  pro- 
ceeding by  a  sheriff  to  compel  acceptance  of 
a  deed,  where  the  persons  who  could  have 
been  ihjured  by  lack  of  proper  advertise- 
ment ■were  not  made  parties  and  it  was 
probable  that  the  property  sold  did  not  bring 
a  fair  price,,  a  resale  should  be  ordered. 
Polhemus  v.  Princilla  [N.  J.  Eq.]  61  A.  263. 
$2,490  held  not  a  "fair  price"  for  land  hav- 
ing on  it  $9,000  of  improvements  and  pro- 
ducing $900  yearly  and  which  once  sold  for 
$4,500  and  earlier  for  $5,000.     Id. 

51.  Sale  of  exempt  and  nonexempt  lands 
in  inverse  order  to  satisfy  liens.  Fraser  v. 
Seeley  [Kan.J   79  P.  1081. 

52.  It  is  too  late  after  confirmation  to  ob- 
ject that  the  commissioner  was  appointed  in 
vacation,  no  harm  being  shown.  Sawyer  v. 
Hentz  [Ark.]   85  S.  W.  775. 

53.  Mansfield  V.  Wallace,  217  111.  610,  75 
N.   E.    682. 

54.  55.  Cowling  V.  Nelson  [Ark.]  88  S.  W. 
913. 
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must  be  done.^^  A  valid  defense  to  sale  as  made  being  essential/^  the  exceptions 
must  show  it  when  considered  as  on  motion  to  confirm.^" 

If  a  sale  be  void,  the  relief  to  which  defendants  are  entitled  is  to  recover  the 
land  not  merely  to  redeem."^ 

Costs.'^"- — Costs  and  expenses  will  be  allowed  a  bidder  who  successfully  resists 
a  proceeding  to  enforce  a  defective  sale  of  which  he  had  no  benefit."^ 

Proceedings  on  resale.^'^ 

§  7.  Completion  'of  sale;  deeds,  payments  and  credits.^^ — When  land  is  sold 
pursuant  to  a  chancery  decree,  the  fact  which  vests  the  purchaser  with  the  beneficial 
estate  is  an  order  confirming  the  sale.  To  pass  the  legal  title,  a  conveyance  is 
necessary."*  But  delivery  of  a  personal  asset,  like  a  promissory  note,  is  sufficient  to 
pass  title,  if  made  after  confirmation  of  the  sale."^  Where  sale  is  by  the  court 
rather  than  by  its  ofiicers"'  no  formal  assignment  or  transfer  by  them  is  essential."^ 
A  deed  executed  by  one  styling  himself  receiver  of  an  estate  and  as  commissioner, 
he  being  in  fact  a  conuuissioner,  is  evidence  of  the  facts  recited  therein.^"  The 
purchaser  being  a  party  to  the  decree  is  bound  thereby,'^  and  as  ancillary  to  its 
decree  a  court  of  equity  may  put  the  purchaser  into  possession  as  against  any  who  are 
parties  to  the  decree  or  in  privity  to  them,^^  and  in  case  of  dispute  between  a  first 
and  second  purchaser,  their  rights  may  therefore  be  determined  on  a  rule  for  such 
relief'^  and  if  the  facts  be  doubtful  they  may  be  referred.'^*  Limitations  of  actions 
to  recover  real  estate  Judicially  sold  have  no  application  to  actions  to  reform  the 
deed  for  mistake  in  describing  land  not  sold.^^ 


56.  Code  1880,  §  2693.  Shannon  v.  Sum- 
mers   [Miss.]    38    So.    345. 

57.  Podesta  v.  Binns  [N.  J.  Eq.]   60  A.  815. 

58.  Infants  repudiating  proceedings  must 
return  what  they  have  received.  Millsaps  v. 
Bstes,   137  N.  C.   535,   50  S.  E.  227. 

59.  By  adaptation  to  the  rule  on  applica- 
tion for  new  trial  after  term.  Wise  v. 
"Wolfe,  27  Ky.  L.  R.  610,  85  S.  W.  1191. 

60.  Wise  V.  Wolfe,  27  Ky.  D.  R.  610,  85  S. 
W.    1191. 

61.  Cowling  V.  Nelson  [Ark.]   88  S.  W.  913. 

62.  See  i  C.  Ia.  322. 

63.  Polhemus  v.  Princilla  [N.  J.  Eq.]  61 
A.   263. 

64.  See  4  C.  L.  322. 

65.  See  4  C.  L.  323. 

06.  Cobe  V.  Ricketts  [Mo.  App.]  85  S.  W. 
131.  The  purchaser  has  no  color  of  title  un- 
til the  deed  is  delivered  to  him.  Cowling  v. 
Nelson    [Ark.]    88  S.  W.   913. 

NOTE.  Confirmation  in  chancery:  In  or- 
dinary sales  by  auction  or  private  agree- 
ment, the  contract  is  complete  when  the 
agreement  is  signed,  but  a  different  rule  pre- 
vails in  sales  by  a  master.  In  such  cases  the 
purchaser  is  not  considered  as  entitled  to 
the  benefit  of  his  contract  until  the  master's 
report  of  the  purchaser's  bid  is  absolutely 
confirmed.  1  Barbour,  Ch.  Pr.  529.  After 
the  master's  report  has  been  filed,  the  court 
enters  an  order  that  the  sale  may  be  con- 
firmed. It  is  usually  provided  that  the  sale 
may  be  confirmed  unless  cause  is  shown 
against  it  within  a  specified  number  of  days, 
and  if  no  such  cause  is  shown  within  that 
time,  the  order  shall  become  absolute  of 
course.  1  Barbour,  Ch.  Pr.  529. — Prom 
Fletcher,  Eq.   PI.   &  Pr.   §   73S. 

67.  Cobe  V.  Ricketts  [Mo.  App.]  85  S.  W. 
131. 


68,  60.  Sale  held  to  have  been  so.  Cobe  v. 
Ricketts    [Mo.   App.]    85   S.   W.    131. 

Note;  The  usual  practice  is  for  the  mas- 
ter to  make  the  deed,  that  being  a  merely 
ministerial  act  required  by  the  decree,  and 
of  the  same  character  as  the  sale  of  the 
property.  See  1  Barb.  Ch.  Pr.  468.  The  court 
of  chancery  in  England  always  acted  in  per- 
sonam and  not  in  rem,  and  consequently,  in 
adjudicating  rights  Of  the  different  parties 
to  a  proceeding  concerning  land,  it  did'  not- 
by  its  decree  undertake  to  transfer  the  title 
from  one  to  the  other  of  such  parties,  but 
gave  relief  by  ordering  one  party  to  make  a 
conveyance,  cancel  an  instrument,  or  do 
other  acts  so  as  to  establish  and  perfect  the 
rights  of  the  respective  parties  as  adjudi- 
cated. This  principle  of  action  on  the  part 
of  courts  of  equity  has,  however,  been 
changed  by  statute  in  many  states  of  the" 
country,  so  that  instead  of  requiring  the 
parties  to  carry  out  the  decree,  the  court  it- 
self does  so,  acting  through  a  commissioner 
or  other  officer,  and  under  some  statutes  the 
decree  alone,  without  any  further  action,  is 
sufficient  to  transfer  the  title.  As  regards 
land  outside  the  jurisdiction,  however,  the 
court  must  still  act  in  personam.  Tiffany, 
Real  Prop.  §  465.  Pomeroy,  Bq.  Jur.  55  134. 
135,   170.   1317. 

70.  Kelley  v.  Laconia  Levee  Dist.  [Ark.] 
85    S.    W.    2  49. 

71.  Ex  parte  Quails  [S.  C]  50  S.  B.  646; 
Corbett  v.  Pogle  [S.  C]  51  S.  B.  884;  Wise  v. 
Wolfe,  27  Ky.  L.  R.  610,  85  S.  W.  1191. 

72.  Bx  parte  Quails  [S.  C]  50  S.  H. 
646;  Assistance,   Writ   of,    5   C.   L,.    291. 

73.  74.  Ex  parte  Quails  [S.  C]  50  S.  E. 
646. 

7,'!.  Five-years  statute  respecting  admin- 
istrator's action  to  recover  land  inapplicable. 
Pierce  v.  "Vansell   [Ind.  App.]    74  N.  E.   554 
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A  lienor -who  purcliases  may  not  be  allowed  to  credit  his  demand  on  the  price 
unless  the  court  ascertains  the  validity  and  amount  of  his  lien.'°  Taxes  incumber- 
ing land  sold  as  clear  will  be  allowed  as  a  credif^  All  judicial  questions  as  to 
payment  and  distribution  of  proceeds  are  for  the  court  and  not  for  tiie  master." 

An  order  to  complete  a  purchase  is  appealable  and  carries  with  it  an  order 
to  attach  the  bidder  for  contempt  in  failing'  to  do  so." 

§  8.  Title  and  rights  under  sales  and  under  deed.  A.  Defects  and  collateral 
attach.^" — Every  presumption  is  in  favor  of  the  authority  and  authenticity  of  the 
proceedings,*^  and  the  title  will  not  be  overthrown  for  mere  irregularities  or 
errors/^  even  of  jurisdiction*^  or  matter  making  it  merely  voidable**  except 
as  to  persons  with  knowledge  or  notice.*^  A  sale  which  could  not  in  any  case  be 
made  is,  however,  void*'^  like  one  where  on  the  record  it  appears  no  title  ever 
passed.*''  The  acknowledgment  of  a  deed  made  in  open  court,  is  a  judicial  act 
and  concludes  all  mere  irregularities,  however  gross,  in  the  process  and  sale.** 

(§  8)  B.  Outstanding  titles  and  interests.^" — The  rule  of  caveat  emptor 
applies  to  all  judicial  sales'"  and  a  greater  estate  than  defendant  has  and  than  is  in 
court  cannot  be  sold.*'^  The  rule  also  applies  to  a  purchaser  at  a  judicial  sale  of 
land  described  by  metes  and  bounds  and  as  containing  a  given  number  of  acres 
more  or  less,  as  to  any  deficiency  in  the  acreage."^     But  courts  of  equity  do  not 


76.  The  master  oanot  allow  such  credit. 
Mansfield  v.  Wallace,  217  111.  610,  75  N.  E. 
683. 

77.  Wise  V.  Wolfe,  27  Ky.  L.  R.  610,  85  S. 
W.    1191. 

T8.     Mansfield   v.    Wallace,    217    lib   610,    75 
682. 
Podesta    v.    Moody    [N.    J.    Eq.]    60    A. 


N.   E, 
79. 

939. 
80. 
81. 


See    4    C.    L.    323. 

Especially  in  case  of  judicial  sales 
made  under  the  Spanish  regime  in  Florida, 
and  they  will  not  be  upset  by  a  nice  exam- 
ination into  their  regularity  where  trans- 
fers of  title  have  since  been  made.  Mo- 
Guire  v.  Blount,  26  S.  Ct.  1.  It  will  not  be 
presumed  that  one  answering  as  "guardian" 
falsely  so  styled  himself.  Wise  v.  Wolfe, 
27  Ky.  L.  R.  610,  85  S.  W.  1191.  In  col- 
lateral proceedings  a  decree  of  a  court  of 
geileral  jurisdiction  'ordering  the  sale  of 
land  is  presumed  to  have  been  made  in  a 
suit  in  which  the  court  had  jurisdiction  of 
both  parties  and  subject-matter.  Kelley 
V.   Laconia  Levee   Dist.    [Ark.]    85  S.   W.   249. 

82.  Failure  to  appoint  guardian  for  In- 
fant heir  on  administrator's  sale  is  error 
and  the  remedy  is  appeal  and  not  collateral 
attack  on  sale.  Davidson  v.  Marcum  [Ky.J 
S9  S.  W.   703. 

83.  Cannot  be  assailed  by  a  purchaser 
who  is  a  stranger  to  the  original  suit  for 
want  of  jurisdiction  to  entertain  the  suit. 
Cobe    V.    Ricketts    [Mo.    App.]    85    S.    W.    131. 

84.  Where  a  sheriff's  deed  Is  attacked 
In  trespass  to  try  title,  plaintiff  is  not  enti- 
tled to  relief  on  a  showing  that  the  deed  was 
merely  voidable.  Temple  v.  Branch  Saw  Co. 
[Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  109,  88  S. 
W.  442. 

85.  Innocent  purchasers  at  a  judicial  sale, 
having  no  notice  of  any  irregularity  in  the 
proceedings  and  judgment,  will  be  protect- 
ed when  it  appears  that  the  court  had  ju- 
risdiction of  the  parties  and  proceedings 
and  that  the  judgment  on  its  face  authoriz- 
ed   the    sale    (Millsaps    v.    Estes,    137    N.    C. 


535,  50  S.  B.  227) ;  but  where  both  the  pur- 
chaser and  his  assignee  were  parties  to,  and 
had  knowledge  of,  illegalities  in  the  pro- 
ceedings leading  up  to  the  sale,  they  are  not 
protected  as  bona  fide  purchasers  [Under 
Civ.  Code  Prac.  §  391]  (Davidson  v.  Mar- 
cum   [Ky.]    89    S.    W.    703). 

86.  Partition  sale  being  allowable  only 
for  division,  a  record  sho-wing  that  it  was  or- 
dered solely  to  pay  costs  is  open  to  attack. 
Cowling  V.  Nelson  [Ark.]  88  S.  W.  913. 

87.  Where  the  terms  of  a  decree  of  sale 
in  partition  were  not  complied  with,  no  mon- 
ey paid,  no  note  for  deferred  payments  giv- 
en and  no  commissioner's  deed  executed,  the 
sale  "was  void  and  passed  no  title  out  of  the 
owners.     Liverman  v.  Lee   [Miss.]   38  So.   658. 

88.  A  variation  in  the  date  of  sale  as 
stated  in  the  sheriff's  deed  and  the  return 
upon  the  order  of  sale  does  not  wholly  avoid 
the  sale.  Temple  v.  Branch  Saw  Co.  [Tex. 
Civ.  App.]   13  Tex.  Ct.  Rep.  109,  88  S.  W.  442. 

8».     See  4  C.  L.  324. 

»0.  Brady  v.  Carteret  Realty  Co.  [N.  J. 
Err.  &  App.]  60  A.  938.  The  fact  that  the 
bidder  mistakenly  supposed  that  it  was  cus- 
tomary for  the  sheriff  to  give  notice  in  his 
advertisements  of  prior  incumbrances  will 
not  relieve  him  in  the  absence  of  fraud.  He 
is  bound  by  the  record  of  mortgages.  Hart- 
man  V.  Pemberton,  24  Pa.  Super.  Ct.  222;  Po- 
desta V.  Binns    [N.   J.  Eq.]   60  A.  815. 

91.  The  purchaser  is  bound  by  the  judg- 
ment in  the  case,  determining  what  estate 
is  to  be  sold.  Duncan  v.  American  Standard 
Asphalt  Co.,  26  Ky.  D.  R.  1067.  S3  S.  W.  124. 
In  a  sale  of  corporate  property  the  pur- 
chaser takes  only  such  title  as  the  corpora- 
tion had.  Thompson  v.  Brownlie,  25  Ky. 
L.  R.  622,  76  S.  W.  172.  The  deed  passes  the 
same  title  that  a  deed  of  bargain  and  sale 
executed  by  the  judgment  debtor  would 
pass.  Brady  v.  Carteret  Realty  Co.  [N.  J. 
Err.    &  App.]    60  A.   938. 

93.  Landreth  v.  Howell,  24  Pa.  Super.  Ct. 
210. 
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knowingly  offer  a  disputed  and  litigated  title  for  sale,  and  in  such 'sales,  as  dis- 
tinguished from  execution  sales,  the  purchaser  has  a  right  to  look  to  the  court  to 
protect  him,"^  and  it  seems  probable  that,  when  a  purchaser  before  confirmation 
shows  a  failure  of  the  title  in  some  material  particular,  a  court  of  equity  may 
relieve  him  of  a  bid,  made  under  a  clear  misapprehension  of  fact  or  law,  inducing 
the  bidding."*  The  purchaser  of  land  under  order  of  the  court  on  complying 
with  the  terms  becomes  a  par^y  to  the  proceedings  and  is  bound  by  notice  of  all 
the  orders  in  the  ease,"^  and  by  the  notice  of  the  sale.""  The  purchaser  and  his 
grantees  are  charged  with  notice  of  the  amount  of  land  embraced  in  the  order 
authorizing  sale'^  especially  if  the  deed  refers  to  the  record  thereof.'* 

(§8)  C.  Rights  of  parties  under  sale  and  in  proceeds?^ — All  the  defendant's 
title,  including  all  his  defenses  to  protect  it,^  passes  to  the  purchaser.  Where  the 
purchaser  pays  only  part  of  the  price  and  takes  possession,  but  fails  to  pay  the 
balance  and  the  land  is  sold  to  another  whose  purchase  is  confirmed,  the  latter 
purchaser  has  the  legal  and  the  former  the  equitable  title.'  A  purchaser 
standing  in  trust,  as  by  an  attorney  who  purchases  his  client's  property  at  a  sale 
conducted  by  himself,  must  affirmatively  show  that  it  was  done  with  the  utmost 
good  faith  ;^  and  co-purchasers  with  such  an  one  are  put  to  like  proof.*  Such 
may  be  charged  as  trustees.^  When  a  purchaser  of  land  in  his  own  name  is  de- 
clared a  trustee  and  required  to  convey  to  the  debtor  as  having  purchased  it  in  trust 
for  him,  it  is  error  to  require  a  conveyance  "with  covenants  of  general  warranty."" 
A  sale  to  the  selling  officer's  agent  paid  by  a  credit  is  not  protected  as  a  sale  "in 
good  faith."'' 

An  invalid  Judicial  sale  may  be  cured  by  subsequent  ratification*  or  defects 
in  title,"  or  deficiencies  in  quantity  not  warranted^"  will  be  waived  by  acquiescence. 


93.  Carraway  v.  .Stancill,  137  N.  C.  472. 
49  S.  E.   957.     See.  also,  ante,   §   6. 

94.  Wise  V.  Wolfe,  27  Ky.  L,.  K.  610,  85 
S.   W.  1191. 

95.  Ex  parte  Quails  [S.  C]  50  S.  E.  646; 
Wise  V.  Wolfe,  27  Ky.  L.  R.  610,  85  S.  W. 
1191.  Having-  directed  deed  to  a  third  per- 
son and  procured  a  confirmation,  he  Is 
bound.  Corbett  v.  Pog-le  [S.  C]  51  S.  E.  884. 
As  a  violation  of  Const.  1869,  art.  12, 
§  18,  requiring  land  sold  in  pursuance  of  de- 
crees to  be  divided  into  tracts  not  exceeding 
160  acres,  disclosed  in  the  record.  Shannon 
V.  Summers  [Miss.]  38  So.  345.  Purchasers 
are  charged  with  notice  of  the  invalidity  of  a 
sale  pursuant  to  an  arbitration  and  award, 
where  it  appears  that  the  arbitration,  award 
and  judgment  were  entered  by  consent  of 
parties  "who  were  infants.  Millsaps  v.  Es- 
tes,    137    N.   C.    535,    50    S.    B.    227. 

96.  Where  the  notice  stated  that  the  bal- 
ance of  the  bid  must  be  paid  to  the  sheriff 
at  his  office,  within  10  days  without  further 
demand,  a  bidder  who  paid  the  hand  money 
and  signed  the  bid  was  not  relieved  be- 
cause, when  he  informed  plaintiff's  attorney 
and  the  defendant  that  he  would  not  per- 
fect the  sal4,  he  was  not  at  once  notified 
that  he  would  be  held  to  his  bid.  Hart- 
man  V.  Pemberton,  24  Pa.  Super.  Ct.  222. 
Nor  would  notice  to  the  sheriff  in  such  a 
case  relieve  him,  as  no  further  demand  of 
the    purchase    money    was    necessary.     Id. 

97.  98.  See  Notice  and  Record  of  Title,  4 
C.  L.  829.  Applied  where  only  twelve  acres, 
more   or  less,  were  to  be  sold  and  the  deed 


covered  thirty-nine  acres.  Pierce  v.  Vansell 
[Ind.    App.]    74    N.    B.    554. 

99.     See  4  C.  L.  324. 

1.  The  right  to  plead  limitation  of  fore- 
closure passes  with  the  title  to  the  purchas- 
er. Hopkins  v.  Clyde,  71  Ohio  St.  141,  72  N. 
E.  846. 

a.     Ex    parte    Quails    [S.    C]    50   S.    E.    646. 

3.  Such  a  sale  will  not  be  sustained  where 
the  attorney  failed  to  make  lienholders  par- 
ties to  the  proceedings.,  so  as  to  conceal  the 
real  condition  of  the  title,  and  others  were 
unable  to  bid  Intelligently.  Mansfield  v. 
Wallace,    217    111.    610,    75    N.    E.    682. 

4.  Mansfield  v.  Wallace,  217  111.  610,  75 
N.    E.    682. 

5.  Where  one  or  more  coparceners  buy 
in  at  a  partition  sale,  they  may  if  proof  be 
clear  be  charged  as  resulting  trustees.  Dooly 
V.  Pinson  [Ala.]  39  So.  664.  Evidence  ex- 
amined.    Id. 

6.  Hatfield  v.  Allison  [W.  Va.]  50  S.  B. 
729. 

7.  Code  1880,  §  2693  bars  action  to  set 
aside  after  two  years.  Shannon  v.  Summers 
[Miss.]    38    So.    345. 

8.  Podesta  v.  Binns   [N.  J.  Eq.]    50  A.  815. 

9.  Where  a  person  entered  into  posses- 
sion of  land  under  a  judicial  deed  and  lived 
on  the  premises  for  twenty  years,  he  was 
presumed  to  have  acquiesced  In  certain  lim- 
itations in  the  deed.  Corbett  v.  Pogle  [S 
C]    51    S.    E.    884. 

10.  Assumpsit  for  a  deficiency  will  not 
lie  after  acceptance  and  acquiescence.  Lan- 
dreth  v.  Howell,   24  Pa.  Super.  Ct.  210. 
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Eights  in  proceeds  and  on  lid}'^ — The  proceeds  are  to  be  applied  and  surplus 
distributed  according  to  principles  of  equity;  hence  when  several  parcels  are  sold, 
some  clear  and  others  incumbered,  the  price  realized  on  the  clear  parcels  must  be 
set  out  before  allowing  incumbrances.^^  In  apportioning  proceeds  to  several  tracts, 
relative  value  and  not  acreage  is  the  proper  basis.^^  If  after  confirmation  it  ap- 
pears there  are  liens  from  one  to  another  judgment  plaintiff,  the  money  tp  discharge 
same  may  be  paid  into  court  to  abide  adjudication  of  their  equities"  which  will  be 
ordered.  ^^ 

The  purchaser  need  not  look  to  the  distribution  of  proceeds.^" 

If  a  sale  is  reversed  or  set  aside  as  void,  but  no  actual  fraud  on  the  part  of  the 
purchasers  is  shown,  they  are  entitled,  upon  vacation  of  the  sale,  to  a  return  of 
the  purchase  price  with  interest  and  the  value  of  lasting  improvements,  less  a 
reasonable  rental  value  with  interest.^^  Even  under  a  void  sale  the  bidder  having 
paid  off  a  tax  lien  is  subrogated  thereto^*  and  should  be  paid  out  of  a  subsequent 
valid  sale.^* 

A  defaulting  purchaser  is  not  liable  on  his  bid  when  the  second  sale  is  con- 
ducted on  less  advantageous  terms  and  a  less  valuable  title  passes  by  it.^"  The 
measure  of  damages  is  the  difference  in  prices  realized.^"- 


JURISBICTION. 


§  1.     Definitions   and    Distinctions    (267). 

§  2.  Elements  and  Constituents  In  Creneral 
(268). 

§  3.  liCglsIatlve  Power  Respecting  Juris- 
diction   (269). 

§  4.     Territorial    Limitations     (270). 

§  5.  Limitations  Restlns  In  Situs  of  Sub- 
ject-Matter or  Status  of  Litigants   (271). 

§  6.  Limitations  Resting  In  Amount  or 
Value  In  Controversy  (273). 

§  7.  Limitations  Resting  In  Character  of 
Snbjeet-Matter  or  Object  of  Action  (270). 

§  8.  Limitations  Resting  in  Character  or 
Capacity   of  Parties    Litigant    (283). 

§  9.      Original    Jurisdiction    (283). 

A.  Exclusive,  Concurrent  and  Conflicting 

(283). 

B.  Ancillary  or  Assistant  (286). 

C.  General  or  Inferior,  Limited  and  Spe- 

cial Jurisdiction   (286). 

D.  Original  Jurisdiction  of  Courts  of  Last 

Resort  (289). 


§  10.     Appellate  Jurisdiction  (290). 
§   11.      Federal    Jurisdiction    (292). 

A.  Generally     (292).     Court     of     Claims 

(297). 

B.  As   Affected   by   Diversity   of  Citizen- 

ship  (298). 

C.  As   Affected   by  Existence   of  Federal 

Question  (302). 

D.  Averments  and  Objections   as   to   Ju- 

risdiction  (304). 
§  12.      Federal  Appellate  Jurisdiction  ^306). 

A.  Inquir3'"  Into  Jurisdiction   (306). 

B.  Appeals      Between      Federal      Courts 

(307). 

C.  Control   Over  State  Courts   (308). 

§  13.     Acquisition    and     Divestiture     (309). 

§  14.  Objections  to  Jurisdiction,  Iniiulry 
Thereof  and  Presumptions  Respecting  It 
(312).  Evidence  and  Presumptions  (314). 
Hearing  and  Trial  of  Objections  (315). 


Bcope  of  title.— This  topic  deals  only  with  the  principles  of  civil  jurisdiction 
in  general.     Questions  relating  to  the  jurisdiction  of  criminal  courts  are  treated 

8  1  '  Definitions  and  distinctions.''— The  court  can  make  no  binding  adjudica- 
tion in  an  action  in  which  it  is  without  jurisdiction.^     Jurisdiction  is  the  power  to 


11.  '  See  4  C.  L.   324. 

12  Where  three  parcels  of  land,  two  of 
which  were  subject  to  a  '""J'S^^^',,'^^^ 
sold,  the  proceeds  to  be  ^PP^^he"  mortage 
error  to  charge  any  part  of  the  mortgage 
to  the  parcel  not  subject  thereto  when  mak- 
ing the  distribution.  Hogg  v.  Bose,  94  N. 
Y.    S.    914. 

13.  Hogg  v.  Bose    [N.  Y.]   76  N.  B.  38. 

14,  15.  Wise  V.  Wolfe,  27  Ky.  L.  R.  610, 
85    S.    W.    1191. 


16.  Murdoch  V.  Loeser,   27  Ky.  L   R.  1057, 
87  S.  W.   808. 

17.  Davidson    v.    Marcum    [Ky.]    89    S.    W. 
703. 

18.  19.     Liverman    v.    Lee     [Miss.]     38    So. 
658. 

20,  21.     Pepper  v.   Deakyne    [Pa.]  61  A.  805. 

1.  See    Indictment    and    Prosecution,    5    C. 
L.    1790. 

2.  See  4  C.  L.  324. 

3.  Gaar,  Scott  &  Co.  v.  Taylor  [Iowa]   105 
N.   W.   125. 
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hear  and  deterinine  the  subject-matter  in  controversy  between  the  parties  to  a  suit/ 
and  it  exists  if  the  law  confers  on  the  court  the  power  to  render  a  judgment  or  de- 
cree.^ Jurisdiction  of  the  particular  matter  does  not  mean  simple  jurisdiction  of 
the  particular  case  then  before  the  court,  but  jurisdiction  of  the  class  of  cases  to 
which  it  belongs."  It  does  not  depend  upon  the  sufficiency  of  the  pleadings/  or 
upon  the  rightfulness  of  the  decision  in  a  particular  case/  though  it  is  necessary 
for  a  court  to  obtain  cognizance  of  the  particular  cause  by  the  requisite  process  and 
pleadings  before  it  can  determine  it.^  Strictly  Speaking,  questions  relating  to 
whether  the  issues  presented  for  consideration  are  proper  for  judicial  cognizance  in 
any  event,  and,  if  so,  whether  the  facts  alleged  constitute  a  cause  of  action  in  equity 
in  favor  of  plaintiff,  do  not  go  to  the  jurisdiction  of  the  court,  since  judicial  j)ower 
is  not  involved  in  doubt  but  only  whether  its  exercise  is  permissible  in  view  of  the 
established  practice.^" 

The  courts  have  no  power  to  control  or  supervise  legislative  or  official  adminis- 
trative discretion/'- 

§  2.  Elements  and  constituents  in  general}- — Essential  to  jurisdiction  is  a 
subject-matter  upon  which  adjudication  is  sought'^  by  a  competent  party,  in  a 
competent  form,^*  regularly  invoked'^  against  adversary  parties,  or  in  respect  to  the 
subject-matter  itself,  which  must  at  least  constructively  be  in  court.^'  Except  in 
actions  affecting  personal  status,  or  in  those  partaking  of  the  nature  of  proceedings 


4.  O'Brien  v.  People,  216  111.  354,  75  N.  E. 
108.  Jurisdiction  of  the  subject-matter 
and  of  the  parties  is  the  rig-ht  to  hear  and 
determine  the  suit  or  proceeding:  in  favor  of 
or  against  the  parties  to  it.  In  re  Plymouth 
Cordage    Co.    [C.   C.    A.]    135   F.    1000. 

5,  6.  O'Brien  v.  People,  216  111.  354,  75  N. 
B.    108. 

7.  If  the  court  has  jurisdiction  of  the  sub- 
ject-matter and  the  parties,  nothing-  further 
is  required.  O'Brien  v.  People,  216  111.  354, 
75  N.  E.  108.  In  a  suit  for  an  injunction,  -where 
defendants  are  served  -with  process  but  fail 
to  file  ans-wers  or  demur,  the  court  acquires 
jurisdiction  of  the  subject-matter  and  the 
parties,  not-withstanding  defects  in  the  bill. 
Id.  If  pleading  states  a  case  belonging  to  a 
general  class  over  -which  the  authority  of  the 
court  extends,  then  jurisdiction  attaches  and 
the  court  has  power  to  decide  -whether  the 
pleading  is  good  or  bad.  Allegations  held  to 
sufficiently  charge  acts  of  defendants  to  give 
court  jurisdiction  to  pass  on  sufficiency  of 
bill.  Id.  Pacts  essential  to  invoke  juris- 
diction differ  materially  from  those  essential 
to  constitute  a  good  cause  of  action  for  the 
relief  sought.  In  re  Plymouth  Cordage  Co. 
[C.  C.  A.]  135  P.  1000.  Thus  a  defective  pe- 
tition in  bankruptcy  or  an  insufficient  com- 
plaint at  law,  accompanied  by  proper  service 
upon  the  defendants,  gives  jurisdiction  to 
the  court  to  determine  the  questions  it  pre- 
sents, though  it  may  not  contain  averments 
entitling  complainant  to  any  relief,  and  it 
may  be  the  duty  of  the  court  to  determine 
either  the  question  of  its  jurisdiction  or  the 
merits  of  the  controversy  against  the  peti- 
tioner or  the  plaintiff.  Averment  in  peti- 
tion in  bankruptcy,  filed  by  single  creditor, 
that  all  the  creditors  of  the  alleged  bank- 
rupt are  less  than  twelve  in  number  is  not 
one  essential  to  the  jurisdiction  of  the  court, 
but  one  which  is  requisite  to  invoke  a  fa- 
vorable adjudication  upon  the  petition.     Id. 

S.     Is  not  lost  because  of  an  erroneous  one. 


Allegations  of  bill  for  injunction  held  to 
sufficiently  charge  acts  of  defendants  to  give 
court  Jurisdication  to  pass  on  the  sufficiency 
of  the  bill,  and  hence  question  of  juris- 
diction to  grant  injunction  not  affected  by 
whether  decision  was  correct  or  incorrect. 
O'Brien  v.   People,   216   111.   354,    75  N.   B.    108. 

9.  Besides  having  jurisdiction  of  the  class 
of  causes  to  which  a  given  cause  of  action 
belongs.  Moore  v.  Holt.  55  W.  Va.  507,  47 
S.    E.    251. 

10.  State  V.  Houser,  122  Wis.  534,  100 
N.  "W.  964. 

11.  See  Constitutional  Law,  5  C.  L..  627. 
Compare  Elections,  5  C.  L,.  1073;  Highways 
and  Streets,  5  C.  L.  1645;  Eminent  Domain, 
5  C.  I.,.  1097;  Municipal  Corporations,  4  C. 
L.  720;  Public  Works  and  Improvements,  4 
C.  L.   1124. 

12.  See    4    C.    L.    325. 

13.  The  bankruptcy  court,  on  an  involun- 
tary petition  against  a  corporation,  and, 
prior  to  its  being  adjudged  a  bankrupt, 
has  no  jurisdiction  of  a  receiver  appointed 
by  a  state  court  for  such  corporation,  no 
relief  being  sought  against  him.  In  re 
Bay    City    Irr.    Co.,    135    P.    850. 

14.  Though  a  bill  shows  want  of  equity 
and  there  is  a  conflict  of  jurisdiction  as  well, 
the  filing  of  a  cross  bill  may  invoke  equity 
and  by  stipulating  for  a  stay  the  conflict 
may  be  removed.  Pending  proceedings  in 
the    courts    of    administration    to    sell    deced- 

■ent's  lands  for  debts,  a  bill  was  filed  by  the 
purchaser  for  relief,  the  administrator  filed 
a  cross  bill  for  specific  performance  and 
the  former  proceedings  were  stayed  by  stip- 
ulation. Podesta  v.  Binns  [N.  J.  Eq.l  60  A. 
815. 

15.  See  Process,  4  C.  L.  1070;  Appear- 
ance,   5    C.    L.    248. 

16.  Federal  district  court  has  jurisdic- 
tion to  inquire  by  writ  of  habeas  corpus  into 
cause  of  detention  of  Chinese  persons  in  an- 
other district,  where  chief  Chinese  exclusion 
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m  rem,  substituted  service  as  against  a  nonresident  can  be  effected  only  where,  in  con- 
nection therewith,  property  in  the  state  is  brought  under  the  control  of  the  court, 
and  is  subject  to  its  disposition,  by  process  adapted  to  that  purpose."  Tlie  mere 
fact  that,  in  an  action  against  two  defendants  domiciled  beyond  the  territorial  juris- 
diction of  the  court  of  first  instance,  jurisdiction  is  acquired  as  to  one,  does  not  of 
itself  authorize  the  bringing  of  the  other  into  court  by  the  appointment  and  citation 
of  a  curator  ad  hoc,  even  though  the  appearance  of  such  other  defendant  be  necessary 
in  order  to  enable  the  parties  already  in  court,  or  either  of  them,  to  obtain  a  judg- 
ment upon  the  issues  offered  for  decision."  Power  is  sometimes  given  to  courts  to 
act  when  not  all  of  these  elements  are  present,  as  in  the  case  where  executive  or  legis- 
lative branches  may,  upon  request,  obtain  a  judicial  opinion.^" 

Wliere  the  intent  of  a  statute  is  that  a  court  shall  render  between  litigants  a 
final  judicial  judgment  at  law  or  decree  in  equity,  no  breadth  of  language  can  enable 
it  to  do  so  except  by  judicial  methods  and  pursuant  to  established  principles  of  law 
or  equity.^" 

§  3.  Legislative  power  respecting  jurisdiction.^'^ — Legislatures  can  neither 
limit  nor  enlarge  the  jurisdiction  of  constitutional  courts  unless  expressly  author- 
ized by  the  constitution  to  which  both  owe  their  existence,^^  nor  can  they  restrict 


officer  for  the  state,  in  his  return  to  the 
writ,  admits  that  they  are  detained  by  him, 
and  has  entered  into  and  taken  the  benefit 
of  a  stipulation  that  they  need  not  be  pro- 
duced in  open  court.  Ex  parte  Fong 
Tin,  134  F.  938.  Petitioner  was  award- 
ed custody  of  child  on  habeas  corpus  proceed- 
ings and  an  agreement  was  entered  into  that 
he  should  keep  child,  pending  an  appeal, 
■within  jurisdiction  of  the  court,  which  agree- 
ment was  filed  and  made  an  order  of  court. 
Held,  that  his  act  in  removing  child  into  an- 
other county  of  the  state  did  not  remove  it 
from  the  jurisdiction  of  the  court,  but  cir- 
cuit court's  jurisdiction,  for  purpose  of  en- 
forcing or  modifying  its  order,  extended  to 
any  place  in  the  state  "where  the  petitioner 
might  locate.  Willis  v.  Willis  [Ind.]  75  N.  E. 
655. 

17.  Otherwise  due  process  of  law  clause 
of  the  Federal  constitution  is  violated.  West 
V.  Lehmer  [La.]  38  So.  969.  Action  by  resi- 
dent of  Mississippi  in  district  court  of  one 
parish  against  a  rail'way  company  whose 
agent  for  service  of  summons  is  domiciled 
in  another  parish,  and  against  another  de- 
fendant domiciled  in  Ohio,  to  annul  a  con- 
tract to  which  the  plaintiff  is  neither  a 
party  nor  a  privy,  whereby  the  company  has 
agreed  to  establish  a  depot  on  the  land  of 
the  other  defendant,  lying  contiguous  to  that 
of  plaintiff  in  a  third  parish,  in  considera- 
tion of  the  grant  of  a  portion  of  such  land 
for  right  of  way,  etc.,  is  a  personal  action, 
not  in  the  nature  of  a  proceeding  in  rem.     Id. 

X8.     West  V.   Lehmer    [La.]    38    So.    969. 

19.  In  Colorado  the  supreme  court  is  re- 
quired to  give  its  opinion  upon  important 
questions  upon  solemn  occasions,  "when  re- 
quired by  the  governor,  the  senate,  or  the 
house  of  representatives.  Const,  art.  6,  §  3. 
Right  to  call  for  opinion  is  limited  to  ques- 
tions which  so  vitally  affect  public  interest 
as  to  render  it  necessary  for  public  welfare. 
In  re  Senate  Resolution  No.  10  [Colo.]  79  P. 
1009.  Is  required  to  give  opinion,  on  request 
of  senate,  as  to  whether,  on  a  contest  over 
the  office  of  governor,  the  general  ass.embly 


may  declare   a,  vacancy  to   exist  in  that  of- 
fice.    Id. 

In  Florida  the  justices  of  the  supreme 
court  are  authorized,  on  the  governor's  re- 
quest, to  interpret  any  portion  of  the  con- 
stitution that  affects  his  executive  powers 
and  duties,  but  they  have  no  authority,  on 
such  request,  to  interpret  or  pass  upon  the 
constitutionality  of  statutes  affecting  such 
powers  or  duties.  Const,  art.  4,  §  13,  con- 
strued. Advisory  Opinion  to  Governor  [Fla.] 
39    So.    187. 

20.  Washington  L.  &  T.  Co.'s  Case,  39  Ct. 
CI.  152.  Under  a  statute  referring  a  claim  to 
the  court  of  claims  and  conferring  jurisdic- 
tion to  hear  and  determine  the  question  of 
the  liability  of  the  United  States,  and  to  ren- 
der judgment  in  favor  of  claimants  in  the 
event  that  the  court  "shall  be  of  the  opinion 
that  the  United  States  are  justly  liable,  un- 
der all  the  circumstances  of  said  case,"  the 
court  must  judge  the  case  according  to  the 
principles  of  law  or  equity  which  guide  and 
govern  courts,  and  not  upon  ethical  prin- 
ciples.    Id. 

21.  See   4  C.   L.   328. 

22.  Const.  §  168,  authorizing  the  general 
assembly  to  provide  inferior  courts  in  cer- 
tain cities  and  towns  in  lieu  of  justices  of 
the  peace,  and  providing  that  such  courts 
shall  have  jurisdiction  in  civil  actions  where 
the  amount  in  controversy  does  not  exceed 
$100,  is  a  limitation  upon  the  power  of  the 
legislature  to  confer  on  such  courts,  when 
established,  jurisdiction  in  excess  of  that 
amount.  Alford  v.  Hicks  [Ala.]  38  So.  752. 
Under  Ky.  Const.  §  143,  the  general  assembly 
has  no  power  to  confer  upon  a  police  court 
jurisdiction  to  try  and  determine  offenses  oc- 
curring outside  of  the  corporate  limits  of  tlie 
city  or  town  in  "which  it  is  establislied.  Ky. 
St.  1903,  §  3496,  heUd  void.  Ingram  v.  Puson, 
26  Ky.  L.  R.  863,  82  S.  W.  606.  Const,  art.  6, 
§  18  does  not  prohibit  the  legislature  from 
giving  to  municipal  courts  the  jurisdiction 
there  given  to  justices  of  the  peace.  Attor- 
ney General  v.  Loomis  [Mich.]  105  N.  W.  4. 
Acts  1905,  No.   70,  not  unconstitutional  as  an 
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the  power  of  the  courts  to  punish  for  contempt  as  it  existed  at  common  law  f^  but 
they  may  enlarge  or  restrict  the  jurisdiction  of  a  court  as  fixed  by  the  common  law 
and  the  statutes  declaring  its  powers/*  and  may  confer  upon  persons  holding  judicial 
offices  authority  to  hear  contests  of  elections.-*  State  legislation  can  neither  directly 
enlarge  nor  contract  the  jurisdiction  of  the  Federal  courts.^" 

§  4.  Territorial  limitations." — All  jurisdictions  are  bounded  territorially 
either  by  the  limits  of  the  state/*  the  nation,  or  by  those  of  the  district  or  circuit 
in  which  they  are  established.^' 


attempt  to  deprive  any  justice  of  the  peace 
of  jurisdiction.  Id.  Municipal  courts  cannot 
be  authorized  to  try  extra-municipal  crimes. 
Acts  1905,  No.  70,  establishing  a  court  whose 
jurisdiction  is  not  limited  by  the  boundaries 
of  the  city,  cannot  be  sustained  as  a  provi- 
sion for  tlie  establisliment  of  a  municipal 
court,  though  that  name  is  used  in  the  act. 
Id.  So  much  of  Code  1892,  §  2128,  as  commits 
the  judicial  administration  of  the  game  laws 
to  mayors  and  justices  of  the  peace,  whether 
the  act  be  done  in  their  respective  districts 
or  not,  is  unconstitutional  and  void.  Ex 
parte  Fritz  [Miss.]  38  So.  722.  The  legislature 
cannot  confer  chancery  powers  on  the  probate 
courts  of  a  territory  where  the  organic  law 
vests  suoh  powers  exclusively  in  the  supreme 
and  district  courts.  Garrett  v.  London  &  L. 
Fire  Ins.  Co.  [Okl.]  81  P.  421.  Pennsylvania 
Act  of  May  29,  1901  (P.  L.  331,  §  9),  giving 
the  court  of  quarter  sessions  jurisdiction  to 
issue  an  order  enjoining  defendant  from  sell- 
ing oleomargarine  without  a  license,  is  not 
invalid  as  vesting  in  the  court  equitable 
powers  in  contravention  of  Const,  art.  5,  §  1, 
which  merely  gives  such  court  judicial  powers 
without  limiting  them.  Commonwealth  v.  An- 
drews. 211  Pa.  110,  60  A.  554.  Such  statute 
is  an  exercise  of  the  police  power  and  pro- 
ceeding is  not  equitable  so  as  to  interfere 
with  exclusive  equitable  jurisdiction  of  court 
of  common  pleas.  Id.  The  legislature  of 
Texas,  has  power  by  local  or  general  law  to 
increase,  diminish,  or  change  the  civil  and 
criminal  jurisdiction  of  county  courts,  but  in 
case  it  makes  any  such  change,  it  must  also 
conform  the  jurisdiction  of  the  other  courts 
to  such  change.  Const,  art.  5,  §  22.  Gulf, 
etc.,  R.  Co.  V.  Fromme  [Tex.  Civ.  App.]  84  S. 
W.  1054.  It  may  increase  the  jurisdiction  of 
the  county  court  by  giving  it  jurisdiction 
over  matters  embraced  within  the  jurisdic- 
tion of  the  justice  courts,  and  may  regulate 
the  right  of  appeal  from  the  county  court 
to  the  court  of  civil  appeals,  thereby  con- 
forming the  jurisdiction  of  the  two  courts. 
Act  1895  (Sayles'  Ann.  Civ.  St.  1897.  p.  1929) 
§  3.  held  valid.  Id.  Statute  is  not  unconsti- 
tutional as  embracing  more  than  one  subject. 
Id.  The  legislature  has  no  power  to  take 
away  or  abridge  the  constitutional  and  pre- 
rogative powers  of  the  supreme  court  to  re- 
view the  proceedings  of  all  special  statutory 
tribunals.  Meachem  v.  Common  Council  [N. 
J.  I^aw]  62  A.  303.  May  review  by  certiorari 
action  of  city  council  in  declaring  vacant  the 
seat  of  one  of  its  membe/s,  though  charter 
makes  council  sole  judge  of  the  election,  re- 
turn, and  qualification  of  its  members.  Id. 
Const,  art.  3,  §  8,  providing  that  the  probate 
court  shall  have  such  jurisdiction  of  the 
property  of  certain  persons'  as  shall  be  provid- 
ed by  law,  and  shall  also  have  jurisdiction  in 
habeas  corpus,  does  not  prohibit  the  legisla- 


ture from  imposing  other  and  additional  ju- 
dicial duties  on  such  court,  not  inconsistent 
with,  and  the  exercise  of  which  would  not  in- 
terfere ■with,  the  performance  of  such  con- 
stitutional duties.  In  re  Gassaway  [Kan.]  79 
P.  113.  Gen.  St.  1901,  §  7147,  conferring  on 
such  court  power  to  commit  certain  girls  to 
the  industrial  school,  is  not  repugnant  to 
such  section.     Id. 

23.  Power  of  superior  courts  to  do  so  is 
derived  from  the  very  constitution  of  the 
court,  without  express  statutory  aid.  Ex 
parte  McCown  [N.  C]  61  S.  E.  957.  See,  also. 
Contempt,  5  C    L.  650. 

24,  Court  of  common  pleas.  Common- 
wealth V.  Andrews,  24  Pa.  Super.  Ct.  571. 

as.     Ogburn   v.   Elmore    [Ga.]    51    S.   E.    641. 

26.  Cannot,  by  giving  a  procedure,  oust  a 
Federal  court  of  its  equity  jurisdiction.  Peo- 
ple's Sav.  Bank  v.  Layman,  134  F.  635. 

27.  See  4  C.  L.  328. 

28.  Decree  of  Federal  court  appointing  re- 
ceivers has  no  effect,  proprio  vigore,  beyond 
the  limits  of  the  state  in  which  it  is  render- 
ed, and  it  will  not  be  allowed  by  the  courts 
of  another  state  to  prevail,  as  a  matter  of 
comity,  against  any  remedy  which  the  laws 
of  the  latter  afford  its  own  citizens  against 
property  of  the  company  within  its  jurisdic- 
tion. Gerding  v.  East  Tennessee  Land  Co., 
185  Mass.  380,  70  N.  E.  206.  New  York  court 
has  no  power,  in  an  action  by  a  New  York 
corporation  against  two  residents  of  the 
same  state,  to  restrain  defendants  from  do- 
ing acts  under  authority  of  orders  of  the 
court  of  Montana  in  suits  in  that  state  to 
which  plaintiff  was  not  a  party,  it  not  ap- 
pearing that  the  Montana  court  was  without 
jurisdiction  to  make  such  orders.  Johnstown 
Min.  Co.  v.  Morse.  45  Misc.  110,  91  N.  Y.  S.  586. 
Action  on  fire  policy  may  be  maintained  in 
any  cotmty  in  the  state  in  which  such  service 
may  be  had  on  defendant  as  to  bring  it  legal- 
ly into  court,  irrespective  of  the  Jocation  of 
the  property  destroyed.  Southern  Bldg.  & 
Loan  Ass'n  v.  Pennsylvania  Fire  Ins.  Co.,  23 
Pa.  Super.  Ct.  88.  Batfs  Ann.  Civ.  St.  1895, 
art.  4577,  providing  that  actions  against  rail- 
road companies  for  the  penalties  provided  for 
discrimination  shall  be  brought  in  the  proper 
court  having  jurisdiction  thereof  in  Traverse 
county,  or  any  other  county  to  or 
through  which  such  railroad  may  run,  relates 
to  the  subject  of  venue  only  and  not  to  juris- 
diction, and  hence  court  of  county  to  which 
road  does  not  run  has  jurisdiction  if  defend- 
ant does  not  file  plea  of  privilege  to  be  sued 
elsewhere.  San  Antonio  &  A.  P.  E.  Co.  v. 
Stribling  [Tex.  Civ.  App.]  86  S.  W.  374.  A 
court  having  obtained  jurisdiction  over  a 
domestic  corporation  does  not  thereby  ac- 
quire jurisdiction  over  a  foreign  corporation 
jointly  liable  on  the  contract  sued  on,  un- 
less   the   action   is   brought   at   the   domicile 
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§  5.  Limitations  resting  in  situs  of  subject-matter  or  status  of  litigants.^" — 
The  power  to  adjudicate  upon  a  subject-matter  which  can  have  no  existence  save  at  a 
fixed  place  pertains  to  the  courts  erected  for  that  place/^  and  courts  ot-  other  places 
may  not  entertain  such,  jurisdiction/^  though  they  may  have  it  for  the  purpose  of 
adjudicating  personal  rights  of  persons  present  in  court,  which  are  inrespect  to,  but 


of  the' domestic  company,  which.  In  the  case 
of  a  railroad,  is  the  place  where  its  public 
office  is  located.  Rev.  St.  1895,  art.  1194.  St. 
Louis  S.  W.  R.  Co.  V.  McKnight  [Tex.]  13  Tex. 
Ct.  Rep.  1003,  89  S.  W.  755.  Under  Laws  1899, 
p.  214,  c.  125,  providing  tliat  whenever  prop- 
erty has  been  transported  over  t"wo  or  more 
railroads  operating  any  part  of  their  roads 
in  the  state,  a  suit  for  damages  thereto  may 
be  broug-ht  in  any  county  in  which  either  of 
them  extends  or  is  operated,  a  petition  in  an 
action  for  damages  brought  in  a  county  in 
which  one  of  three  connecting"  carriers  oper- 
ates, alleging  rough  handling  by  each  of 
them  and  plaintiff's  entire  damages,  fixes  the 
lurisdiction  of  the  court.  San  Antonio  &  A. 
P.  R.  Co.  V.  Dolan  [Tex.  Civ.  App.]  85  S.  W. 
302.  A  plea  of  privilege  to  the  jurisdiction 
by  one  of  the  roads  in  such  case  must  allege 
that  no  part  of  the  damage  occurred  on  its 
line  and  that  the  allegations  of  the  petition 
showing  liability  on  its  part  were  false  and 
fraudulently  made  for  the  purpose  of  con- 
ferring jurisdiction  on  the  trial  court,  which 
was  a  court  situated  on  its  line.  Id.  In  or- 
der that  the  court  may  obtain  jurisdiction 
over  a  foreign  corporation  under  this  statute, 
it  must  appear  that  it  operated  a  part  of  its 
road  and  had  an  agent  in  the  state,  and  also 
that  the  property  has  been  transported  over  its 
line.  St.  Louis  S.  W.  R.  Co.  v.  McKnight 
[Tex.]  13  Tex.  Ct.  Rep.  1003,  89  S.  W.  755. 
Not  necessary  that  it  own  the  tracks  over 
which  it  operates  in  the  state.  Id.  Court  has  no 
jurisdiction  where  it  appears  that  foreign 
company  refused  to  receive  the  shipment. 
Id.  A  Federal  court  in  one  state  cannot  en- 
force rights  given  by  a  statute  of  another 
state  with  respect  to  the  use  of  so  much  of  a 
bridge  across  a  river  lying  between  the  two 
states  as  is  situated  within  the  latter  state. 
Bvansville  &  H.  Traction  Co.  v.  Henderson 
Bridge  Co.,  134  F.  973. 

2».  Where  nothing  but  the  title  to  land 
is  concerned  and  the  court  is  called  upon  to 
act  upon  the  person  of  the  defendant  only, 
a  court  of  chancery  may  administer  relief 
in  any  county  where  defendant  is  found. 
Hunger  v.  Crowe,  115  111.  App.  189.  But 
where  the  court  is  called  upon  to  act  directly 
upon  the  property,  it  is  essential  upon  its 
power  to  act  that  the  property  to  be  affected 
be  within  its  territorial  jurisdiction.  Id.  As 
a  general  rule  a  defendant  must  be  sued  in 
the  court  of  his  domicile,  but  the  actions  of 
boundary  and  revendication  of  real  estate  are 
required  to  be  brought  before  the  court  with- 
in whose  Jurisdiction  the  land  to  be  bounded 
or  revendicated  is  situated.  Civ.  Code.  art. 
840-  Code  Prac.  art.  163.  Parish  of  Caddo  v. 
Parish  of  DeSoto  [La.]  38  So.  273.  Suit  in 
boundary  between  two  parishes  may  be 
brought  in  either  parish,  and  plaintiff  parish 
may  institute  suit  in  the  court  of  her  own 
domicile.  Id.  A  justice  of  the  peace,  having 
jurisdiction  of  the  subject-matter,  may,  by 
consent  of  all  the  parties,  hear  the  evidence 
and    argument    outsid*    of    the    township    in 


which  he  resides  and  for  which  he  was  elect- 
ed. Stark  V.  Treat,  6  Ohio  C.  C.  (N.  S.)  286. 
Where  the  aUeged  lunatic  is  confined  in  a 
state  hospital  for  the  insane,  lunacy  proceed- 
ings may  be  brought  in  the  county  in  which 
the  hospital  is  situated,  or  in  the  county  o£ 
the  lunatic's  residence.  Brooke's  Estate,  24 
Pa.    Super.    Ct.   430. 

30.  See  4  C.  L.  328. 

31.  In  suit  by  attorney  against  nonresi- 
dent client  and  treasurer  of  the  United  States 
to  enforce  lien  on  fund  in  treasury  belonging 
to  the  client,  for  which  check  was  about  to 
be  issued,  held  that,  as  between  the  treasurer 
and  the  plaintiff,  the  fund  had  a  locality  in 
the  District  of  Columbia,  and  the  court  of 
that  district  had  jurisdiction  to  appoint  a 
receiver  of  the  fund  -whose  receipt  would 
protect  the  treasurer.  Final  question  of  jur- 
isdiction over  the  fund  could  only  be  raised 
by  nonresident  defendant  who  was  not  bound 
by  decree  because  not  brought  before  the 
court  by  process.  Roberts  v.  Consaul,  24 
App.  D.  C.  551.  Under  Kirby's  Dig.  §  6060, 
circuit  court  of  a  county  in  which  land  of  de- 
cedent or  any  part  of  it  lies  has  jurisdiction 
to  partition  it  after  the  administration  on 
decedent's  estate  has  been  wound  up  and  the 
administrator  discharged,  even  though  the 
estate  was  administered  in  another  county. 
§§  6063  and  6064  have  no  application  to  such 
a  case.  Cowling  v.  Nelson  [Ark.]  88  S.  W. 
913.  The  status  of  land  and  immovable  prop- 
erty, together  with  its  title  and  Incidents 
thereof,  is  subject  to  the  adjudication  of  the 
courts  of  that  sovereignty  within  the  bound- 
aries of  which  it  is  located.  Cook  v.  Weigley 
[N.  J.  Bq.]  59  A.  1029.  Court  of  New  Jersey 
held  to  have  jurisdiction  to  foreclose  mort- 
gage on  islands  within  its  boundaries,  not- 
withstanding provision  of  boundary  agree- 
ment with  New  York  (Act  June  28,  1834,  c. 
126,  4  Stat.  709)  that  latter  state  should  re- 
tain its  then  jurisdiction  over  islands  in  cer- 
tain waters,  where  it  does  not  appear  that 
it  had  jurisdiction  over  those  in  controversy 
when  the  act  was  passed.  Id.  Court  of  state 
in  which  mortgaged  land  is  situated  acquires 
jurisdiction  to  foreclose  mortgage  and  cut  off 
rights  of  foreign  mortgagee  by  service  by 
publication,  commencement  of  foreclosure 
proceedings  and  filing  of  lis  pendens.  Green- 
wood Loan  &  Guarantee  Ass'n  v.  Williams 
rS.  C]  51  S.  B.  272.  The  court  of  the  county 
in  which  a  part  of  the  property  covered  by 
a  deed  of  trust  given  by  a  foreign  corpora- 
tion is  situated  has  jurisdiction  of  a  suit  to 
foreclose  such  deed  and  to  appoint  a  receiver 
to  take  charge  of  such  property.  Rev.  St. 
1895,  art.  1194,  subds.  12,  23,  art.  1465,  subds. 
2,  4.  Commercial  Tel.  Co.  v.  Territorial  Bank 
&  Trust  Co.  [Tex.  Civ.  App.]  86  S.  W.  66. 
Under  CoSe  1899,  c.  123,  §  1,  suit  to  subject 
land  to  a  debt  must  be  brought  in  the  county 
where  land  is  situated.  Laidley  v.  Reynolds 
[W.  Va.]  52  S.  B.  405.  When  suit  in  equity 
is  brought  in  one  county  to  enforce  a  judg- 
ment on  lots  in  it  and  in  another  county,  the 
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do  not  affect  such  subject-matter.^^  Alienage  or  nonresidence  of  litigants  who  are 
subject  to  the  personal  jurisdiction  of  a  court  is  no  obstacle  to  an  action  which  is 
transitorj'  and  therefore  may  follow  the  person,^*  but  many  statutes  exclude  courts 
from  jurisdiction  over  actions  where  both  of  the  parties  are  nonresidents,  and  the 


court  does  not  lose  jurisdiction  to  proceed 
against  the  land  in  the  latter  county  because 
It  finds  that,  under  the  evidence,  the  land  in 
the  county  where  the  suit  is  brought  is  not 
liable,  it  having-  jurisdiction  to  sell  land  in 
any  county  under  Code  1899,  c  132,  §1,  and 
because,  having  jurisdiction  for  one  purpose, 
it   may  administer  full  relief.     Id. 

33.  Where  defendant  in  a  divorce  suit  is 
not  served  in  the  state  ai^d  does  not  appear, 
the  court  cannot  vest  in  plaintiff  any  interest 
in  defendant's  land  in  another  state.  Part 
of  decree  seeking  to  do  so  is  purely  proceed- 
ing in  rem,  and  res,  having  its  situs  in  an- 
other state,  must  be  controlled  by  the  latter's 
laves.  Proctor  v.  Proctor,  215  111.  275,  74  N. 
E.  145.  Court  of  one  territory  will  not  en- 
tertain suit  for  specific  performance  of  agree- 
ment as  to  oil  lease  of  lands  in  another  to 
compel  transfer  of  interest  in  the  lease, 
and  operation  under  the  lease,  since  it  would 
require  constant  supervision  of  manner  of 
operation,  the  agreement  being  wholly  indefi- 
nite as  to  the  manner  of  'working  and  the 
extent  of  the  operations  to  be  carried  on. 
"Wilhite  V.  Skelton  [Ind.  T.]  82  S.  W.  932. 
Action  by  stockholders  of  foreign  corpora- 
tion to  have  declared  void  for  fraud  an  agree- 
ment canceling  a  lease  to  it  from  another 
foreign  corporation  does  not  involve  the  title 
to  land  so  as  to  affect  the  jurisdiction  of  the 
courts  of  a  state  other  than  that  -where  the 
land  is  situated.  Not  within  Code  Civ.  Proc. 
§  1780.  Jacobs  v.  Mexican  Sugar  Refining 
Co.,  93  N,  T.  S.  776.  Courts  of  one  state  can- 
not by  decree  effect  the  legal  transfer  of  the 
title  to  realty  situated  in  other  states.  Full 
faith  and  credit  clause  of  the  Federal  con- 
stitution refers  only  to  personal  obligations 
and  duties,  contracts  and  liabilities,  other 
than  those  affecting  interests  in  realty. 
Courtney  v.  Henry,   114   111.   App.   635. 

33.  A  court  of  equity,  having  acquired  Jur- 
isdiction over  the  person  of  the  defendant, 
has  jurisdiction  to  enter  any  decree  which 
may  concern  or  affect  lands  in  controversy 
situated  in  a  foreign  state  to  the  same  extent 
and  as  fully  as  though  they  were  in  the  state 
where  the  court  has  its  situs.  To  declare 
defendant  a  constructive  trustee  of  a  mining 
claim  obtained  by  fraud.  Butterfield  v.  No- 
gales  Copper  Co.  [Ariz.]  80  P.  345.  The 
courts  of  a  state  In  which  all  the  parties  to 
the  action  reside  have  jurisdiction  of  an  ac- 
tion for  specific  performance  of  a  contract 
for  the  sale  of  realty  in  another  state.  Rea 
V.  Ferguson,  126  Iowa,  704,  102  N.  "W.  778. 
Where  receiver  of  foreign  corporation  ap- 
pears in  action,  court  has  jurisdiction  to  can- 
cel for  fraud  contract  relating  to  lands  in 
foreign,  country.  Code  Civ.  Proc.  §  1780. 
Pruyn  v.  Black,  93  N.  T.  S.  995.  Courts  of 
state  have  jurisdiction  of  action  by  resident 
stockholders  of  foreign  corporation  against 
another  foreign  corporation  to  have  declared 
void  for  fraud  an  agreement  canceling  a  lease 
from  defendant  to  the  corporation  of  which 
plaintiffs  were  members.  Code  Civ.  Proc. 
§  1780.  Jacobs  v.  Mexican  Sugar  Refining  Co., 


93  N.  T.  S.   776,  afg.   45  Misc.  180,  91  N.  T.  S. 
902. 

34.  Under  D.  C.  Code,  §  1537,  an  action  by 
a  nonresident  corporation  against  another 
nonresident  corporation  is  maintainable  in 
the  District  of  Columbi'a  when  defendant  does 
business  and  has  a  place  of  business  there. 
Guilford  Granite  Co.  v.  Harrison  Granite  Co., 
23  App.  D.  C.  1.  Statute  of  Illinois  giving 
single  damages  by  way  of  compensation  for 
killing  of  stock  by  railroad  at  a  point  where 
right  of  way  is  not  fenced  is  not  penal  and 
may  be  sued  on  in  Missouri.  Stonebraker  v. 
Chicago  &  A.  R.  Co.,  110  Mo.  App.  497,  85  S. 
W.  631.  The  courts  of  a  state  may  determine 
any  question  relating  to  the  stock  of  a  do- 
mestic corporation.  Where  plea  of  nonresi- 
dent defendant  denied  that  property  concern- 
ing which  relief  was  sought  was  located 
within  the  state,  but  failed  to  deny  that  it 
was  capital  stock  of  a  corporation  domiciled 
therein,  held,  that  court  had  jurisdiction  to 
proceed  against  him  in  respect  to  it,  and  that 
a  decree  could  be  made  with  respect  to  his 
interest  in  the  res  which  would  bind  him, 
even  though  he  did  not  appear  after  the 
giving  of  the  required  notice.  Andrews  v. 
Guayaquil  &  Q.  R.  Co.  [N.  J.  Eq.]  60  A.  568. 
A  Georgia  corporation  doing  business  in  an- 
other state  may  be  sued  in  Georgia  by  a 
citizen  of  such  other  state  for  an  injury  in- 
fiicted  in  that  state.  Savannah,  etc.,  R.  Co. 
V.  Evans,  121  Ga.  391,  49  S.  E.  308.  Liability 
in  a  transitory  action  may  be  enforced,  and 
the  right  of  action  pursued  in  the  courts  of 
any  state  which  can  obtain  jurisdiction  of  the 
defendant,  without  regard  to  where  the 
wrongdoer  or  the  person  injured  resided,  or 
where  the  injury  was  infiicted.  Of  suit  for 
injuries  to  cattle  occurring  outside  of  the 
state  where  all  parties  were  nonresidents. 
Missouri,  etc.,  R.  Co.  v.  Godair  Commission 
Co.  [Tex.  Civ.  App.]  87  S.  W.  871.  In  a  trans- 
itory action  by  a  nonresident  plaintiff,  where 
a  nonresident  defendant  voluntarily  comes 
into  the  state  and  is  there  served  with  pro- 
cess as  a  resident  of  the  county  in  which  he 
is  doing  business,  the  court  of  such  county 
has  jurisdiction'  of  the  case.  Bowman  v. 
Flint  [Tex.  Civ.  App.]  82  S.  W.  1049.  A  right 
of  action  given  by  the  statutes  of  one  state 
will  be  enforced  by  the  courts  of  another 
state  whose  statutes  give  a  similar  right 
under  the  same  state  of  facts.  Statutes 
must  be  of  similar  import  or  character,  but 
need  not  be  precisely  the  same.  Missouri, 
etc.,  R.  Co.  V.  Kellerman  [Tex.  Civ.  App.]  13 
Tex.  Ct.  Rep.  140,  87  S.  W.  401.  Courts 
of  Texas,  having  obtained  jurisdiction 
over  the  parties,  will  enforce  Kansas  Gen. 
St.  1901,  §  5858,  making  railroads  lia- 
ble for  injuries  to  their  servants  caused 
by  the  negligence  of  fello^w  servants, 
the  statutes  of  the  two  states  being  suffi- 
ciently similar.  Id.  Fact  that  under  Kansas 
statute  defendant  had  a  discretionary  right 
to  have  the  jury  view  the  place  of  the  acci- 
dent held  not  to  deprive  Texas  court  of 
jurisdiction.     Id.     Duty  of  master  to  furnish 
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cause  of  action  is  of  foreign  origin,^^  whilst  the  alienage,  or  the  diversity  of  citizen- 
ship of  the  litigants,  may  draw  the  case  into  the  Federal  conrts.^^  The  residential 
requirement  in  divorce  actions  does  not  apply  to  a  defendant  who  files  a  cross  bill, 
the  residence  of  plaintiff  having  given  jurisdiction.^^ 

§  6.     Limitations  resting  in  amount  or  value  in  controversy.^^ — The  division  of 
jurisdiction  between  courts  is  often  accomplished  by  statutes  fixing  a  maximum^'  or 


safe  place  to  work,  etc.,  substantially  the 
same  (Id.),  and  defendant  entitled  to  spe- 
cial verdict  in  both  states  (Id.).  Railroad 
extending  Into  and  which  is  operated  in  Tex- 
as may  be  sued  there  on  a  cause  of  action 
arising-  In  Kansas,  though  it  is  Incorporated 
under  the  laws  of  Kansas  and  plaintiff  is  a 
citizen  of  that  state.  Id.  Aliens  may  sue  in 
the  court  of  claims,  and  this  right  extends 
to  aliens  residing  in  the  colonies  of  foreign 
governments,  and  to  corporations  as  well  as 
to  natural  persons.  U.  S.  Rev.  St.  §  1068. 
Corporation  incorporated  according  to  laws 
of  Philippines.  The  Philippine  Sugar  Estates 
Co.'s  Case,  39  Ct.  CI.  225.  For  purposes  of 
jurisdiction.  It  is  conclusively  presumed  that 
all  the  stockholders  of  a  corporation  are  citi- 
zens of  the  state  under  whose  laws  it  was 
created.     Id. 

35.  Divorce  being  a  proceeding  to  alter 
the  status  of  the  person,  the  courts  of  a  state 
have  Jurisdiction  only  when  one  of  the 
parties  has  an  actual  bona  flde  domicile  with- 
in its  territory,  without  regard  to  where  the 
offense  for  which  it  is  sought  was  committed. 
Will  not  assume  jurisdiction  if  both  parties 
are  nonresidents,  though  offense  was  com- 
mitted within  the  state,  and  if  court  other- 
wise has  jurisdiction,  is  not  deprived  of  it 
because  offense  was  committed  outside  the 
state.  Adams  v.  Adams  [Md.]  61  A.  628.  Un- 
der Code  Pub.  Gen.  Laws  1904,  art.  16,  §§  35,  36, 
where  parties  lived  out  of  state,  and  husband 
committed  adultery  within  the  state,  and  wife 
left  him  and  established  her  residence  'within 
the  state,  court  of  county  In  which  she  re- 
sided could  grant  her  a  divorce,  though  she 
had  not,  at  time  of  filing  her  bill,  resided  in 
state  for  the  preceding  two  years.  Id.  In 
proceedings  for  the  appointment  of  a  re- 
ceiver for  an  insolvent  corporation,  the  jur- 
isdiction of  the  court  to  allow  claims  must 
be  determined  by  the  general  character  of 
the  relief  sought,  without  reference  to  the 
character  of  any  pa,rticular  debt  which  may 
be  proved  before  the  referee.  Holshouser  Co. 
v.  Gold  Hill  Copper  Co.  [N.  C]  50  S.  B.  650. 
Claim  by  state  which  chartered  foreign  cor- 
poration for  franchise  or  annual  license  fees 
held  provable,  Code,  §  194  preventing  suits  by 
nonresidents  against  foreign  corporation  un- 
less cause  of  action  arises  in  the  state  or 
the  subject  of  the  action  is  situated  there,  not 
applying  to  such  proceedings.  Id.  The  City 
Court  of  Birmingham  has  no  jurisdiction  'of  a 
suit  against  a  foreign  corporation  on  a  cause 
of  action  arising  outside  the  state.  Dozier 
Lumber  Co.  v.  Smlth-Isburgh  Lumber  Co. 
[Ala,]  39  So.  714. 

36.     See   I   11  B,  post. 

S7.  Notei  An  action  for  divorce  was 
brought  by  a  wife,  resident  within  the  Juris- 
diction, against  a  nonresident  husband.  The 
defendant  appeared  personally  and  filed  a 
cross  petition  for  divorce.  Tlie  trial  court 
dismissed  the  petition  and  then  dismissed  the 
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cross  petition  for  want  of  Jurisdiction.  Upon 
appeal  by  the  defendant,  it  was  held,  the 
statute  requiring  a  period  of  residence  before 
filing  a  petition  for  divorce,  did  not  prevent 
a  nonresident  from  filing  a  cross  petition  and 
that  the  appeal  would  be  sustained.  Pine  v. 
Pine   [Neb.]   100  N.  W.   938. 

The  court  In  the  principal  case  having 
jurisdiction  over  the  parties  would  do  full 
justice  upon  the  merits  of  the  Issues.  It 
will  not  compel  obedience  by  the  defendant 
and  at  the  same  time  deny  him  affirmative 
relief.  This  seems  to  be  a  reasonable  con- 
struction of  a  statute  denying  divorce  to  non- 
resident petitioners.  Fullmer  v.  Fullmer,  6 
Week.  Dig.  [N.  Y.]  22;  Clutton  v.  Clutton, 
108  Mich.  267;  Sterl  v.  Sterl,  2  111.  App.  223. 
Massachusetts  reaches  the  same  result  by  a 
different  process  of  reasoning.  Watklns  v. 
Watkins,  135  Mass.  83.  Rhode  Island  and 
California  Interpret  the  statute  strict.Jy. 
Volk  V.  Volk,  18  R.  I.  639;  Coulthurst  v.  Coul- 
thurst,  58  Cal.  239.  The  purpose  of  the  resi- 
dence clause  being  simply  to  limit  the  number 
of  divorce  suits,  the  liberal  interpretation 
seems  preferable. — 5  Columbia  L.  R.   61. 

38.  See  4  C.  L.  331. 

39.  Rev.  St.  c.  79,  §  75,  providing  that  tiie 
Kennebec  superior  court  "has  exclusive  juris- 
diction of  scire  facias  on  judgments  and  recog- 
nizances not  exceeding  $500,"  does  not  in 
terms  or  by  necessary  implication  take  away 
the  Inherent  Jurisdiction  of  that  court  over 
scire  facias  to  obtain  execution  upon  Its  own 
judgments,  even  though  the  debt  and  costs 
in  the  aggregate  exceed  $500.  Kennebec 
Steam   Towage   Co.   v.    Rich    [Me.]    60   A.    702. 

NOTE.  £]ffect  of  counterclaim:  Upon  suit  in 
a  magistrate's  court,  the  defendant  attempted 
to  set  up  a  counterclaim  for  a  sum  exceeding 
the  statutory  jurisdiction  of  the  court.  Held 
that,  as  the  counterclaim  was  a  new  action, 
the  court  could  not  entertain  It,  since  It  was 
not  within  Its  Jurisdiction.  Corley  v.  Evans, 
69  S.  C.  520,   48  S.  B.   459. 

Many  courts  of  limited  jurisdiction  follow 
the  principal  case  in  holding  that  they  have 
no  jurisdiction  over  a  counterclaim  larger 
than  their  jurisdictional  amount,  on  the  the- 
ory that  the  counterclaim  Is  a  new  action. 
Alemelda  v.  Slegerson,  20  Mo.  497;  Guswold  v. 
Pleratt,  110  Cal.  259.  The  better  rule,  how- 
ever, seems  to  regard  the  counterclaim  as 
part  of  the  same  action,  and  the  amount  de- 
manded by  the  plaintiff  once  having  given 
the  court  jurisdiction  over  the  original  ac- 
tion, the  court's  jurisdiction  holds  over  the 
counterclaim  provided  there  Is  no  statutory 
prohibition.  The  N.  T.  Code  of  Civil  Proce- 
dure, §  2945,  as  to  justices'  courts,  admits  the 
counterclaim,  even  though  It  exceeds  the  sum 
for  which  the  court  could  not  take  jurisdic- 
tion In  a  new  and  distinct  action.  Howard 
Iron  Works  v.  Buffalo  El.  Co.,  176  N.  T.  1; 
4  Columbia  L.  R.  75. — 4  Columbia  L.  R.  603. 
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minimum*"  jurisdictional  amount  or  value  "involved/'*^  "demanded,"*^  "claimed,"*^ 


40.  In  the  case  of  appeals  from  justices  of 
the  peace,  a  minimum  is  usually  fixed  below 
which  no  case  is  appealable.  See  Justices  of 
the  Peace,  4  C.  I*  372.  Under  Act  May  5,  1899 
(P.  L.  248),  providing  that  appeal  from  decree 
of  orphans'  court  on  any  single  claim  not 
greater  than  $1,500,  shall  be  to  superior  court, 
where  court  disallows  two  distinct  claims, 
one  over,  and  one  under  that  amount,  supreme 
court  will  review  larger  claim  and  remit 
smaller  one  to  superior  court.  In  re  Eslen's 
Estate,  211  Pa.  215,  60  A.   733. 

41.  Calif ornla:  An  appeal  to  the  court  of 
appeals  will  be  transferred  to  the  supreme 
court  under  provisions  of  constitution  and 
Sup.  Ct.  rule  32,  where,  on  account  of  the 
amount  involved,  the  appeal  should  have 
been  taken  to  the  latter  court  in  the  first 
instance.  Weldon  v.  Rogers  [Cal.  App.]  82  P. 
352. 

Illinois:  Supreme  court  has  no  Jurisdiction 
to  review  judgment  of  appellate  court  in  suit 
to  set  aside  conveyance  of  land  and  subject 
it  to  plaintiff's  judgment  where  the  amount 
involved  is  less  than  $1,000.  Lydston  v.  Au- 
burgh,  216  111.  210,  74  N.  E.  796.  The  amount 
involved  in  such  a  suit  is  the  amount  of 
indebtedness  to  the  payment  of  "which  the 
land  is  sought  to  be  subjected  and  not  the 
value  of  the  property.  Id.  Appeal  does  not 
lie  to  supreme  court  in  suit  by  assignee  of 
life  policy  to  enjoin  payment  of  tontine  divi- 
dends amounting  to  less  than  $1,000,  though 
paid  up  policy  which  admittedly  was  to  be 
issued  to  complainant,  and  the  amount  of 
premiums  paid  by  her,  together  with  the 
indebtedness  secured  by  the  assignment,  was 
in  excess  of  $1,000.  Brueggemann  v.  Brueg- 
gemann,  215  111.  509,  74  N.  B.  800. 

LouiMlana:  Where  the  issues  raised  and 
determined  in  the  district  court  involve  an 
amount  over  $2,000,  exclusive  of  interest,  the 
supreme  court  has  ai)pellate  jurisdiction. 
Const.  1898,  art.  85.  Fact  that  fund  for  dis- 
tribution is  under  that  amount  does  not  de- 
prive court  of  jurisdiction  where  other  issues 
involving  amounts  largely  in  excess  of  that 
required  ivere  raised  and  determined  below. 
Succession  of  Sangfried  [La.]  38  So.  593. 
Whether  such  issues  should  properly  have 
been  so  raised  and  passed  upon  is  not  before 
the  court  on  a  motion  to  dismiss  the  appeal. 
Id.  After  seizure  of  certain  property  belong- 
ing to  the  city  had  been  set  aside  in  district 
court  on  ground  that  property  was  exempt 
and  judgment  had  been  affirmed  on  appeal, 
sheriff,  on  rule  to  show  cause  in  district  court 
recovered  $385  for  keeping  such  property. 
Held,  that  appeal  to  supreme  court  would  be 
dismissed  because  involving  less  than  the 
jurisdictional  amount,  there  being  nothing 
in  claim  for  costs  which  by  reason  of  its 
character,  should  make  it  appealable  to  the 
supreme  court  regardless  of  the  amount  in- 
volved. Wagner  Co.  v.  Monroe,  113  L.a.  1073, 
37  So.  974.  Case  will  be  transferred  to  court 
of  appeal  on  appellant  filing  afiidavit  that 
appeal  was  not  taken  for  purposes  of  delay. 
Id.  No  appeal  lies  to  supreme  court  from 
judgment  homologating  an  administrator's 
account  which  purports  to  distribute  a  fund 
not  exceeding  $2,000,  exclusive  of  interest, 
and  court  will  ex  proprio  motu,  take  notice 
of  its  want  of  jurisdiction   and   dismisp   the 


appeal  unless  appellant  makes  oath  that  ap- 
peal was  not  taken  for  delay  (Acts  1904,  No. 
56),  in  which  case  it  will  be  transferred  to 
court  of  appeal.  Succession  of  Fullerton 
[La.]  38  So.  151.  Has  no  jurisdiction  of  ac- 
tion to  annul  a  judgment  Tvhich  "was  affirmed 
by  the  proper  court  of  appeal  in  the  exercise 
of  its  conceded  appellate  jurisdiction.  Cause 
not  appealable  in  amount  to  supreme  coiirt, 
for  the  review  of  a  judgment  therein  can- 
not be  made  appealable  to  it  to  review  judg- 
ment rendered  in  an  action  of  nullity  in  the 
same  cause.  Strain's  Heirs  v.  Lyons  [La.] 
38  So.  483.  In  such  case  jurisdiction  cannot 
be  vested  in  the  supreme  court  by  ingraft- 
ing on  the  action  in  nullity  demands  for  dam- 
ages, or  other  collateral  and  contingent 
claims  dependent  on  the  annulment  of  the 
judgment.  Id.  Where  wife  sues  for  dam- 
ages for  personal  injuries  and  husband 
joins  in  action,  claiming  medical  and 
other  expenses  incurred  by  reason  of  her  in- 
juries, the  test  of  appellate  jurisdiction  is 
the  sum  total  of  both  demands  arising  from 
the  same  cause  of  action.  La  Groue  v.  New 
Orleans  [La.]  38  So.  160.  An  appeal  involv- 
ing $310  will  be  dismissed  "where  the  juris- 
diction of  the  supreme  court  depends  wholly 
on  the  amount  involved.  Succession  of  Glan- 
cey   [La.]   38  So.   826. 

Missouri:  In  an  action  on  a  bond  given  to 
secure  the  payment  of  alimony,  the  amount 
involved  for  the  purpose  of  determining  thts 
Jurisdiction  of  the  appellate  court  is  not  the 
penalty  of  the  bond,  but  the  actual  damages 
sustained  by  reason  of  the  breach.  Burnside 
V.  Wand,  108  Mo.  App.  539,  84  S.  W.  995. 

Federal  courts:  Circuit  court  has  Jurisdic- 
tion of  action  for  $2,500  damages  for  prevent- 
ing plaintiff  from  exercising  right  to  vote  for 
member  of  congress.  Knight  v.  Shelton,  134 
F.  423.  In  suit  in  circuit  court  by  creditors 
of  an  insolvent  corporation  on  behalf  of 
themselves  and  all  other  creditors  similarly 
situated  to  recover  property  alleged  to  belong 
to  the  corporation  but  to  have  been  fraud- 
ulently acquired  by  defendants,  creditors 
having  claims  of  less  than  $2,000  may  Join 
with  those  whose  claims  exceed  that  sum. 
Stanwood  v.  Wishard,  134  F.  959.  Suit 
against  state  corporation  commission  to  en- 
join enforcement  of  order,  alleged  to  be  void 
as  interfering  with  interstate  commerce,  by 
bringing  suits  for  penalties  and  damages, 
etc.,  held  to  involve  more  than  $2,000.  South- 
ern R.  Co.  V.  Greensboro  Ice  &  Coal  Co.,  134 
F.  82.  In  a  suit  for  injunction,  the  amount 
involved  is  the  value  of  the  right  to  be  pro- 
tected or  the  extent  of  the  injury  to  be  pre- 
vented by  the  injunction.  Anderson  v.  Bass- 
man,  140  F.  10.  Federal  circuit  court  has 
Jurisdiction  to  enjoin  collection  of  license  tax, 
where  license  imposed  amounts  to  $2,600  per 
annum,  and  it  is  alleged  that  it  would  require 
more  than  a  year  to  test  the  matter  in  the 
law  courts.  Humes  v.  Little  Rock,  138  F.  929. 
In  a  suit  to  enjoin  the  enforcement  of  a  li- 
cense tax  on  complainant's  business,  alleged 
to  have  been  intentionally  made  prohibitory, 
the  amount  in  controversy  is  the  value  of  the 
business.  Id.  In  suit  to  set  aside  judgments 
of  a  probate  court  festablishing  claims  against 
an  Intestate's  estate  which  are  a  lien  on  realty 
inherited  by  complainants,  on  the  ground  that 
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"in  controversy/'**  or  "recovered,"*^  and  these  amounts  include  or  exclude  costs,  in- 
terest,*" and  the  like,  according  as  the  terms  of  the  various  statutes  provide.     Wheth- 


they  were  fraudulently  obtained  by  defend- 
ants acting-  in  concert,  the  value  of  the  mat- 
ter in  dispute  is  the  aggregate  amount  of  the 
claims  -whose  allo-wance  -w-as  procured  in 
furthera,nce  of  the  fraudulent  combination 
and  conspiracy.  McDaniel  v.  Traylor,  196 
U.  S.  415,  49  La-w-.  Ed.  533.  In  the  absence  of 
proof  of  such  a  combination,  the  claim  of 
each  of  the  plaintiffs  must,  for  jurisdictional 
purposes,  be  regarded  as  separate  from  all 
the  others.  Id.  On  petition  for  removal  of 
a  cause  to  the  Federal  court,  the  question  of 
the  amount  in  controversy  is  a  jurisdictional 
fact,  and,  outside  of  necessity  of  making  a 
prima  facie  case  for  removal,  must  be  deter- 
mined by  the  Federal  court.  State  court 
must  first  decide  -whether  record  and  petition 
sho-w  on  their  faces  a  right  of  removal,  but 
Inquiry  in  that  court  as  to  amount  in  con- 
troversy is  ended  where  there  is  a  bona  flde 
demand  for  more  than  the  jurisdictional 
amount,  any  dispute  as  to  the  amount  re- 
coverable, when  not  limited  by  law,  being 
for  the  Federal  court.  Chicago,  etc.,  R.  Co. 
V.   Stone   [Kan.]    79  P.   655. 

42.  In  actions  for  unliquidated  damages, 
the  amount  in  controversy  is  ordinarily  the 
amount  which  the  plaintiff  in  good  faith  de- 
mands. Chicago,  etc.,  R.  Co.  v.  Stone  [Kan.] 
79    P.    655. 

43.  Alabama:  In  action  In  city  court  "on 
a,  moneyed  demand,"  where  the  recovery  is 
below  the  minimum  amount  of  the  court's 
jurisdiction  as  fixed  by  Code  1896,  §  3315,  and 
the  amount  claimed  is  not  reduced  below  that 
of  which  the  court  had  jurisdiction  by  a 
set-off  successfully  made  by  defendant,  and 
the  statutory  affidavit  to  avoid  the  setting 
aside  of  the  judgment  and  dismissal  of  the 
suit  is  not  made,  the  judgment  will  be  set 
aside  on  appeal  and  the  suit  dismissed.  Smith 
v.  Allen  [Ala.]  37  So.  933. 

Illinois:  In  Illinois  where  there  is  trial  on 
an  issue  of  fact  in  the  lower  court,  appeals 
and  writs  of  error  lie  from  the  appellate  to 
the  supreme  court  where  the  amount  claimed 
in  the  pleadings  exceeds  $1,000.  Kurd's  Rev. 
St.  1903,  p.  569,  c.  37,  §  8.  Willard  v.  Zehr, 
215  111.  148,  74  N.  B.  107.  Issue  of  fact  arises 
where  material  fact  is  alleged  by  the  plead- 
ings on  one  side  and  denied  on  the  other.  Id. 
None  where  demurrer  to  plea  is  sustained. 
Id.  The  amount  claimed  and  not  the  amount 
of    the   judgment    governs.     Id. 

Montana:  Demand  for  $239  with  25  per 
cent  penalty  and  legal  interest  is  in  excess 
of  limit  fixed  for  jurisdiction  of  justice  by 
Code  Civ.  Proc.  §  66,  subd.  1.  Oppenheimer  v. 
Regan    [Mont.]    79    P.    695. 

IVe-w-  York:  Municipal  court  has  no  juris- 
diction of  a  contract  action  In  which  the 
"sum  claimed"  exceeds  $500.  Laws  1902,  p. 
1487,  c.  580,  §  1,  subd.  1.  Cohen  v.  Lewsen, 
92  N  T.  59.  Has  no  jurisdiction  where  both 
summons  and  complaint  claimed  $500  with 
interest.  Smith  v.  Dunn,  92  N.  T.  S.  300. 
May  enter  judgment  for  $499,  besides  costs 
and  allowances.  Frenchi  v.  New  York  City 
R  Co  92  N  T  S.  771.  Has  jurisdiction  of 
action"  for  unliquidated  damages  for  breach 
of  contract,  where  summons  stated  that  if 
defendant  failed  to  appear  plaintiff  would 
take    judgment    for    $500    with    Interest    and 


costs,  plaintiff  not  being  entitled  to  recover 
interest  on  the  amount  of  his  alleged  loss, 
and  interest  on  his  actual  loss  being  recover- 
able only  as  part  of  the  damages.  Hamburg- 
er V.  Hellman,  92  N.  Y.  S.  1067. 

44.  Inilinna:  Under  Burns'  Ann.  St,  1901, 
§  1337J,  it  is  the  amount  in  controversy,  ex- 
clusive of  interest  and  costs,  as  shown  by  the 
judgment  of  the  trial  court  on  the  merits, 
that  determines  the  right  of  appeal  from  the 
appellate  court  to  the  supreme  court  under 
subd.  3.  and  such  right  does  not  lie  unless 
such  judgment  exceeds  $6,000.  Avery  v.  Nor- 
dyke  &  Marmon  Co.  [Ind.]  73  N.  E.  119.  In 
all  other  cases,  except  in  those  specified  in 
-which  an  appeal  lies  directly  to  the  supreme 
court,  decision  of  appellate  court  is  final, 
unless  it  contravenes  a  ruling  precedent  of 
the  supreme  court,  or  involves  an  erroneous 
decision  of  a  new  question,  in  which  case 
the  losing  party  may  apply  to  have  the  case 
transferred  to  the  supreme  court.  Id.  Ap- 
peal authorized  only  where  the  amount  in 
controversy,  as  established  by  the  judgment 
of  the  trial  court,  exceeds  $6,000.  exclusive 
of  Interest  and  costs.  Durbin  v.  Northwest- 
ern Scraper  Co.  [Ind.]  75  N.  E.  1.  Does  not 
authorize  an  appeal  where  trial  court  over- 
ruled plaintiff's  demurrer  to  appellant's  an- 
swer, and  rendered  judgment  in  plaintiff's 
answer  as  against  the  other  defendants, 
which,  in  so  far  as  it  overruled  the  demurrer, 
was  reversed  by  the  appellate  court  with 
directions  to  sustain  the  demurrer.  Id.  Un- 
der Burns'  Ann.  St.  1901,  §  1337f,  Acts  1901,  p. 
566,  c.  247,  §  6,  as  amended  by  Acts  1903,  p. 
280,  c.  156,  no  appeal  in  any  civil  case  lies 
to  the  supreme  or  appellate  court  where  the 
amount  in  controversy  exclusive  of  interest 
and  costs  does  not  exceed  $50,  except  in  the 
oases  specifically  designated  in  §  1337h  (§  8, 
Act  of  1901).  Appeal  dismissed.  Sears  v. 
Carpenter  [Ind.]  74  N.  B.  244.  Where,  in  action 
to  recover  statutory  penalty,  the  amount  re- 
covered, exclusive  of  interest  and  costs,  does 
not  exceed  $50,  and  plaintiff  is  satisfied  with 
the  judgment,  and  there  is  no  set-off  or 
counterclaim,  that  sum  must  be  regarded  as 
the  "amount  in  controversy."  Hood  v.  Baker 
[Ind.  App.]   76  N.  E.   608. 

Kentucky:  The  court  of  appeals  has  no  juris- 
diction of  an  appeal  from  a  judgment  for  $200, 
the  amount  sued  for,  where  defendant  admits 
liability  for  $40  in  his  answer  and  offers  to 
confess  judgment  for  that  amount,  the 
amount  in  controversy  on  the  appeal  being 
only  $160.  United  States  Health  &  Ace.  Ins. 
Co.  V.  "Webb's  Adm'r  [Ky.]  88  S.  W.  1108. 
Court  of  appeals  has  jurisdiction  of  defend- 
ant's appeal  where  his  counter61aim  for  more 
than  $200  Is  rejected,  though  plaintiff  re- 
covers only  $75.  Gates  v.  Davis  [Ky.]  89  S. 
W  490.  Appeal  dismissed  because  amount  in 
controversy  was  less  than  $200.  Muir  v.  Muir 
[Ky]  87  S.  "W.  1070.  Under  St.  1903,  §  978, 
appeals  may  be  taken  to  the  circuit  court 
from  all  orders  and  judgments  of  the  fiscal 
court  in  civil  cases  where  the  value  in  con- 
troversy, exclusive  of  interest  and  costs,  is 
over  $25.  Jefferson  County  v.  Young  [Ky.] 
86  S.  W.   985. 

Texas:  The  county  court  has  no  jurisdic- 
tion  where  the   amount  in   controversy  does 
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er  the  existence  of  such  an  amount  shall  be  determined  from  the  pleadings^^  or  from 


not  exceed  $200.  McRimmon  &  Co.  v.  Hart 
[Tex.  Civ.  App.]  87  S.  W.  881.  Where  note 
provided  for  the  payment  of  10  per  cent  on 
the  amount  due  on  a  note  for  attorney's  fees 
in  case  suit  was  brought  thereon,  10  per  cent 
of  total  sum  due  at  institution  of  suit,  in- 
cluding interest,  should  be  added  to  the  prin- 
cipal, and  county  court  has  Jurisdiction  if  the 
resulting-  total  exceeds  $200.  Id.  In  an  ac- 
tion to  enforce  a  carrier's  common-law  lien 
for  freight  charges  as  enlarged  by  Rev.  St. 
1895,  arts.  327,  328,  330,  authorizing  sale  to 
pay  freight  charges  of  live  stock  remaining 
unclaimed  for  48  hours,  the  value  of  the  stock 
on  which  the  lien  is  asserted,  and  not  the 
amount  of  the  charges,  determines  the  juris- 
diction of  the  trial  court.  Texas  &  N.  O.  R. 
Co.  V.  Rucker  [Tex.]  13  Tex.  Ct.  Rep.  185,  87 
S.  W.  818,  afg.  [Tex.  Civ.  App.]  88  S.  W.  815. 
"Where  carrier  also  seeks  to  recover  property 
which  has  been  taken  from  it  wrongfully, 
value  of  property  to  which  right  of  posses- 
sion is  asserted,  and  not  the  amount  of 
freight  charges,  determines  jurisdiction  of 
trial  court.  Id.  In  action  against  three  rail- 
road companies  for  damages  for  injuries  to 
live  stock,  the  aggregate  amount  claimed 
against  the  three  determines  the  question  of 
jurisdiction  of  the  county  court,  'where  It  is 
alleged  that  the  defendants  were  partners  and 
acted  as  such  in  handling  the  shipment,  since 
in  such  case  each  was  liable  for  all  the  dam- 
ages recoverable  against  either.  Interna- 
tional &  G.  N.  R.  Co.  v.  Lucas  [Tex.  Civ.  App.] 
84  S.  W.  1082.  "Where  petition  alleged  dam- 
ages for  physical  and  mental  suffering  in  the 
sum  of  $1,000,  and  as  an  independent  cause  of 
action,  25  cents  for  sending  a  telegram,  and 
prayer  was  that  plaintiff  have  judgment  "for 
all  his  damages,  including  his  charges  paid 
for  the  transmission  and  delivery  of  said 
message  and  cost  of  suit,"  held,  that  the  dam- 
ages asked  exceeded  $1,000,  and  county  court 
had  no  jurisdiction.  Western  Union  Tel.  Co. 
V.  Hawkins  [Tex.  Civ.  App.]  85  S.  W.  847. 
A  judgment  for  plaintiff  by  the  district  court 
will  be  reversed  and  the  case  dismissed  where 
it  conclusively  appears  that  the  amount  in- 
volved exceeds  $200  and  is  less  than  $500, 
and  hence  was  within  the  jurisdiction  of  the 
county  rather  than  the  district  court.  Bigby 
v.  Brantley  [Tex.  Civ.  App.]  85  S.  W.  311. 
Under  Laws  1895,  p.  57,  c.  45,  the  county 
court  of  Goliad  county  has  concurrent  Juris- 
diction with  the  justice  court,  and  hence  has 
jurisdiction  of  actions  involving  less  than 
$200.  Gulf,  etc.,  R.  Co.  v.  McCampbell  [Tex. 
Civ.  App.]  85  S.  W.  1158.  District  court  held 
to  have  jurisdiction  of  suit  on  note  calling 
for  $200  and  attorney's  fees.  Groesbeck  v. 
Thompson  Mill.  Co.  [Tex.  Civ.  App.]  86  S.  W. 
346.  In  order  to  give  court  of  civil  appeals 
appellate  Jurisdiction  over  contract  action 
appealed  from  justice  to  county  court,  the 
amount  in  controversy,  or  the  judgment  of 
the  county  court,  must  exceed  $100,  exclusive 
of  Interest  and  costs.  Sayles'  Ann.  Civ.  St. 
1897  art.  996.  Lacy  v.  O'Reilly  [Tex.  Civ. 
App.]  13  Tex.  Ct  Rep.  918.  89  S.  W.  640.  Sure- 
ty on  note  for  $100,  with  Interest  after  ma- 
turity and  attorney's  fees  if  collected  by  law, 
paid  same  at  maturity,  the  principal  having 
previously  agreed  to  pay  note  in  $5  instal- 
ments.    One  instalment  was  paid  and  surety 


commenced  suit  in  justice  court  for  balance. 
Judgment  was  rendered  for  defendant  in  jus- 
tice court  and  in  county  court  on  appeal. 
Held,  court  of  civil  appeals  had  no  appellate 
jurisdiction,  the  amount  in  controversy  being 
less  than  $100,  whether  action  was  based  on 
implied  contract  or  on  the  express  one,  since 
in  no  event  was  surety  entitled  to  recover 
more  than  the  amount  paid  by  him,  with  in- 
terest.    Id. 

"Virginia:  In  suit  involving  liability  of  de- 
fendant on  stock  subscription,  the  amount  in 
controversy  Is  the  par  value  of  the  stock. 
Elliott  V.  Ashby  ["Va.]  52  S.  B.  383.  Supreme 
court  held  to  have  appellate  Jurisdiction  in 
suit  by  receiver  of  insolvent  corporation  to 
recover  assessment  on  stock  subscribed 
where  amount  subscribed  for  by  defendant 
amounted  to  $1,000,  though  the  judgment 
rendered  against  him  was  for  less  than  $300. 
Id. 

"West  "Virginia:  The  test  of  appellate  juris- 
dictibn  in  the  supreme  court,  when  the  plain- 
tiff below  is  the  plaintiff  in  error,  and  the 
matter  in  controversy  is  pecuniary,  is  the 
amount  actually  demanded  in  the  court  be- 
low, less  the  amount  recovered,  if  any,  and 
not  merely  the  amount  or  additional  amount, 
which  he  shows  himself  to  be  entitled  to 
recover.  Wallace  v.  Leroy  [W.  "Va,]  50  S".  E. 
243.  Where  the  amount  in  controversy  is 
sufficient  to  give  appellate  Jurisdiction,  but 
plaintiff  Is  prejudiced  by  an  error  in  a  sum 
less  than  the  Jurisdictional  amount,  the  judg- 
ment will  be  reversed,  but  the  costs  in  the 
supreme  court  will  be  adjudged  to  the  de- 
fendant in  error  as  the  party  substantially 
prevailing.     Id. 

"Washington:  Supreme  court  has  no  ap- 
pellate Jurisdiction  in  cases  where  the  orig- 
inal amount  in  controversy  does  not  exceed 
$200.  National  Grocery  Co.  v.  Cann  [Wash.] 
81  P.  1054.  Washington  supreme  court  has 
no  appellate  jurisdiction  of  civil  actions  at 
law  for  the  recovery  of  money  or  personal 
property  when  the  original  amount  in  con- 
troversy or  the  value  of  the  property  does 
not  exceed  $200.  State  v.  Coon  [Wash.]  82 
P.  993.  Has  no  Jurisdiction  of  appeal  from 
judgment  awarding  mandamus  compelling 
city  officials  to  pay  Judgment  for  $115  for 
costs  awarded  by  the  supreme  court,  "where 
the  legal  question  at  issue  is  whether  the  city 
was  the  real  party  In  Interest  and  therefore 
liable  for  the  costs,  and  the  right  of  the  court 
to  enforce  Its  own  Judgments  is  not  Involved. 
Id. 

45.  Colorado:  Supreme  court  has  no  jur- 
isdiction of  appeals  where  the  judgment  be- 
low is  for  less  than  $2,500,  unless  it  appears 
that  a  franchise  or  freehold  Is  involved,  or  that 
a  construction  of  the  Federal  or  state  consti- 
tution is  necessary  to  a  decision  of  the  case. 
Appeal  dismissed.  Beam  v.  Harrington 
[Colo.]    79  P.  1013. 

4«.  Under  U.  S.  Rev.  St.  5  1927,  providing 
that  justices  of  the  peace  In  Arizona  shall 
not  have  jurisdiction  In  any  controversy  where 
the  debt  or  sum  claimed  exceeds  $300,  the 
"debt  or  sum  claimed"  includes  interest  as  well 
as  principal,  "where  interest  is  allo"wed  and 
sought  to  be  recovered  in  the  action,  and 
hence  Ariz.  Rev.  St.  1901,  §  2047,  is  invalid 
in  so  far  as  It  attempts  to  exclude  Interest 
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the  facts  as  against  the  pleadings,  depends  largely  on  the  precise  words  of  the  statute, 
as  it  also  does  in  the  case  where  no  value  appears  on  the  record.  When  two  or  more 
demands,  for  each  of  which  a  cause  of  action  would  lie,  are  properly  joined  in  one 
suit,  the  failure  to  establish  one  or  more  of  them  will  not  deprive  the  court  of  juris- 
diction, though  the  one  established  and  proven  is  for  a  sum  less  than  the  jurisdic- 
tional amount.**    Parties  will  not,  however,  be  allowed  to  work  a  fraud  on  the  couit 


from  the  amount  determining-  Jurisdiction. 
Brown  v.  Btaun  [Ariz.]  80  P.  323.  The 
amount  involved  in  a  suit  is  the  amount  in 
controversy  between  the  parties  at  the  tim,e 
the  suit  is  brought,  and  interest  accruing  dur- 
ing the  pendency  of  the  suit  cannot  be  added 
to  make  up  the  amount  necessary  to  give 
Jurisdiction  to  an  appellate  court  Amount 
of  principal  and  Interest  due  when  suit  is 
brought.  Lydston  v.  Auburgh,  216  111.  210, 
74  N  B.  796.  Interest  to  the  date  of  trial 
should  be  included  In  determining  the 
amount  In  controversy,  it  being  damages  for 
delay  and  not  interest  within  the  meaning  of 
the  statute.  Gulf,  etc.,  R.  Co.  v.  Fromme 
[Tex.  Civ.  App.]  84  S.  W.  1054.  Computing 
interest  to  date  of  filing  suit,  amount  in  con- 
troversy held  not  to  be  $100.  Gulf,  etc.,  R. 
Co.  V.  MoCampbell  [Tex.  Civ.  App.]  85  S.  W. 
854.  In  a  suit  for  unliquidated  damages,  a 
prayer  for  "$1,000  damages,  interest  and  costs" 
will  be  taken  as  demanding  only  interest  on 
the  Judgment  and  not  interest  as  additional 
damages,  and  hence  a  maximum  Jurisdiction 
of  $1,000  is  not  exceeded.  Atchison,  etc.,  B. 
Co.  V.  Dawson  [Tex.  Civ.  App.]  14  Tex.  Ct 
Rep.    139.    90   S.  "W.   65. 

47'.  Where  there  is  nothing  to  show  bad 
faith,  or  where  there  is  room  for  doubt,  the 
pleadings  control  in  determining  the  amount 
in  controversy.  Brown  v.  Edwards  [Ga.]  50 
S.  B.  110.  While  Atlanta  city  court  has  no 
Jurisdiction  to  try  case  within  Jurisdiction 
of  Justice,  it  has  Jurisdiction  of  suit  on  note 
for  $100  and  ten  per  cent,  attorney's  fees, 
where  petition  filed  on  return  day  alleges 
that  notice  required  by  statute  in  order  to 
recover  such  fees  (Acts  1900,  p.  53,  Van  Epps 
Code  Supp.  §  6185)  has  been  given  to  de- 
fendant. Id.  Where  plaintiff  in  action  for 
negligence  in  Justice  court  only  claimed  $100 
damages,  and  the  evidence  would  have  au- 
thorized a  finding  for  a  greater  or  a  less 
amount,  held  not  error  to  refuse  to  dismiss 
because  damage  proved  was  greater  than  the 
Jurisdictional  amount.  Georgia  R.  &  Eleo.  Co. 
V.  Knight  [Ga.]  50  S.  B.  124.  On  proceedings 
In  error  the  amount  in  controversy  is  to  be 
determined  by  the  amount  claimed  by  plain- 
tiff in  his  petition.  Robinson  v.  Lamoureaux 
FKan  1  80  P  595.  For  the  purposes  of  the 
kppeal  the  plaintiff  is  bound  by  the  allega- 
tions of  his  petition  as  to  the  value  of  the 
property  claimed  by  him,  and  neither  his 
Hgi^t  to  appeal  nor  the  Jurisdiction  of  the 
court  to  which  the  appeal  is  taken  fluctuates 
with  the  market  value  of  such  Property. 
■Real  estate  Spremich  V.  Maurepas  Land  &. 
Sumbef  CO  Wll  38  So  327.  In  New  York 
municipal  court  where  the  claim  for  Judg- 
ment in  the  summons,  there  being  no  writ- 
ten complaint  does  not  ex'=««f_*,^'"'^  '*'  f "^ 
not  the  blU  of  particulars,  controls,  the  sum- 
mons being  required  to  state  the  amount  for 
which  plaintiff  will  take  Juaement  If  de- 
fendant falls  to  answer  (Laws  1902,  ^.  580, 
5    27).     Hamburger  v.  Hellman,   92   N.   Y.   S. 


1067.  If  the  complaint  Is  In  writing,  It  a.ni 
not  the  bill  of  particulars  determines  tt.e 
jurisdiction  of  the  New  York  municipal  court 
Frenchi  v.  New  York  City  R.  Co.,  92  N.  Y.  S 
771.  A  Judgment  for  plaintiff  in  the  district 
court  is  fundamentally  erroneous  where  tha 
petition  fails  to  state  a  cause  of  action  for 
the  Jurisdictional  amount.  Moore  v.  Snei; 
[Tex.  Civ.  App.]  88  S.  W.  270.  In  suit  on  $600 
note,  and  for  a  balance  of  $32.50  on  account, 
and  for  $250  damages,  and  petition  shov  s 
that  Indebtedness  evidenced  by  the  note  has 
been  extinguished,  district  court  has  no  Jur^ 
isdiction.  Id.  In  suit  on  note  where  one 
secondarily  liable  in  his  answer  asked  for 
Judgment  over  against  the  maker  for  any 
sum  for  which  he  might  be  adjudged  liable, 
his  assertion  of  a  claim  for  attorney's  fees 
to  which  he  was  not  entitled  could  not  be 
considered  so  as  to  bring  the  amount  with- 
in the  appellate  Jurisdiction  of  the  court  of 
appeals.  Franklin  Life  Ins.  Co.  v.  Black- 
well  [Tex.  Civ.  App.]  87  S.  W.  361.  The 
"amount  in  controversy"  within  the  meaning 
of  Sayles'  Ann.  Civ.  St.  1897,  p.  1929,  Act  1895, 
p.  57,  c.  45,  §  3,,  prohibiting  appeals  from  the 
county  court  of  Goliad  county  to  the  court 
of  appeals  "where  the  Judgment  or  amount 
in  controversy  does  not  exceed  $100,"  is  the 
full  amount  recoverable  by  plaintiff  under 
the  allegations  of  his  petition,  even  though 
the  Judgment  actually  recovered  is  less  than 
$100.  Gulf,  etc.,  R.  Co.  v.  Fromme  [Tex.  Civ. 
App.]  84  S.  W.  1054.  The  date  of  the  trial  In 
the  county  court  Is  the  time  at  which  the 
amount  of  recovery  must  be  ascertained.  Id.; 
Gulf,  etc.,  R.  Co.  V.  McCampbell  [Tex.  Civ. 
App.]  85  S.  W.  854.  The  ad  damnum  clause 
in  a  petition  fixes  the  Jurisdiction  of  the 
court  when  it  depends  on  the  amount  of  the 
matter  in  controversy.  In  action  on  liquor 
dealer's  bond  where  the  amount  of  damages 
laid  by  the  petition  was  within  the  Jurisdic- 
tion of  the  county  court,  that  court  was  not 
deprived  of  Jurisdiction  because  facts  were 
alleged  which  would  have  entitled  plaintiff 
to  larger  damages  had  he  asked  for  them. 
McLaury  v.  Watelsky  [Tex.  Civ.  App.]  13 
Tex.  Ct.  Rep.  404,  87  S.  W.  1045.  It  is  the 
amount  In  good  faith  claimed  and  not  the 
amount  recovered  which  establishes  the  Jur- 
isdiction of  Federal  courts.  United  States  v. 
Swift  [C.  C.  A.]  139  F.  225.  The  Jurisdiction 
of  suits  against  the  United  States  conferred 
on  the  circuit  courts  by  section  two  of  the 
Tucker  Act  extends  to  all  suits  of  the  class 
described  In  which  the  amount  claimed  in 
good  faith  exceeds  $1000,  although  a  smaller 
sum  may  be  recovered.  Act  March  3,  1887, 
c  359  (24  Stat.  505).  Id.  For  purpose  of  de- 
termining whether  amount  Is  sufficient  to 
authorize  removal  to  Federal  court,  amount 
demanded  in  complaint  controls,  particularly 
in  actions  for  unliquidated  damages.  Spring- 
er V.  Bricker  [Ind.]  76  N.  B.  114.  This  Is 
true  though  complaint  may  show  that  plain- 
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by  purpose!]'  alleging  a  fictitious  amount  to  be  due  in  order  to  confer  jurisdiction.*' 
The  suit  should  also  be  dismissed  if  the  facts  alleged  be  such  as  to  show  no  cause 
of  action  as  to  such  part  of  the  whole  sum  sued  for  as  to  reduce  it  below  the  Juris- 
dictional amount.^"  After  Jurisdiction  has  once  attached,  a  party  cannot  ordinarily 
defeat  it  by  changing  the  amount  of  his  claim  by  amendment  or  otherwise.'*^  In 
the  absence  of  a  statute  to  the  contrary,^^  plaintiff  cannot  confer  Jurisdiction  by  re- 
mitting a  part  of  the  amount  claimed.^^  Separate  causes  of  action  in  favor  of  differ- 
ent parties  cannot  be  grouped  together  by  a  common  assignee  so  as  to  bring  the 
amount  within  the  Jurisdictional  limit. ^*  Matters  incidental  to  the  main  action  may 
be  determined  regardless  of  the  amount  involved  therein.'^     Where  Jurisdiction  is 


tiff  was  actually  damaged  In  a  larger  amount. 
Id. 

48.  Western  Union  Tel.  Co  v.  Siddall  [Tex. 
Civ.  App.]  86  S.  W.  343.  Fact  that  plaintiff 
failed  to  establish  cause  of  action  for  mental 
suffering,  etc.,  held  not  to  prevent  district 
court  from  rendering  Judgment  for  25  cents, 
the  price  paid  for  sending  telegram.  Id. 
"Where  plaintiff  sued  appellant  and  another 
on  two  obligations,  one  for  $550  and  one  for 
$200,  the  fact  that  the  judgment  of  the  dis- 
trict court  exonerated  appellant  from  lia- 
bility on  the  former  did  not  preclude  it  from 
assuming  Jurisdiction  of  the  demand  against 
him  for  the  $200,  in  the  absence  of  a  special 
plea  that  the  assertion  of  the  $550  claim  was 
made  merely  for  the  purpose  of  conferring 
Jurisdiction  and  was  unfounded  in  fact. 
Groesbeck  v.  Thompson  Milling  Co.  [Tex.  Civ. 
App.]  86  S.  W.  346.  Fact  that  there  is  no 
merit  in  claim  for  mental  anguish  in  suit 
against  telegraph  company  for  failure  to  de- 
liver telegram  and  that  allegations  in  regard 
to  it  are  stricken  out  does  not  deprive  circuit 
court  of  Jurisdiction,  though  the  amount  re- 
maining in  controversy  is  less  than  $200. 
Denham  v.  Western  Union  Tel.  Co.  [Ky.]  87 
S.  W.  788.  Where  the  Jurisdiction  of  the  su- 
preme court  depends  in  part  upon  an  amount 
claimed  as  damages,  the  appeal  will  not  be 
dismissed  unless  the  claim  so  made  is  clear- 
ly fictitious.  Tieman  v.  Johnston  [La.]  38  So. 
75. 

49.  Browne  v.  Edwards  [Ga.]  50  S.  E.  110. 
Will  not  be  presumed,  in  the  absence  of  an 
allegation  to  that  effect,  that  one  of  two  de- 
mands Joined  in  one  suit,  but  not  established, 
was  fictitious,  and  was  added  merely  for  the 
purpose  of  fraudulently  conferring  Jurisdic- 
tion on  the  court.  Western  Union  Tel.  Co.  v. 
Siddall    [Tex.    Civ.   App.]    86   S.   W.    343. 

50.  Action  in  county  court  against  tele- 
graph company  properly  dismissed  where 
plaintiff  was  not  entitled  to  recover  any  of 
the  damages  alleged  except  the  expenses  of 
a  certain  trip,  which  were  less  than  the  Juris- 
dictional amount.  Kopperl  v.  Western  Union 
Tel.  Co.  [Tex.  Civ.  App.]  85  S.  W.  1018. 
Where  special  exceptions  to  the  petition  are 
sustained  on  the  ground  that  thp  allegations 
are  insufficient  to  warrant  a  recovery  of  cer- 
tain items,  and  the  amount  remaining  is  less 
th?in  $200,  the  county  court  is  deprived  of 
Jurisdiction.  Where  allegations  were  insuf- 
ficient to  authorize  recovery  of  statutory 
penalties.  Texas  &  P.  R.  Co.  v.  Butler  [Tex. 
Civ.  .-^pp.]  86  S.  W.  800.  Though  the  amount 
claimed  in  the  petition  may  be  suflScient  to 
give  the  court  Jurisdiction.  Carswell  &  Co. 
V.  Habberzettle  [Tex.]   86  S.  W.  738. 

51.  Whether  the  amount  in  controversy  Is 


sufficient  to  confer  Jurisdiction  on  the  Fed- 
eral circuit  court  of  a  suit  sought  to  be  re- 
moved to  it  is  to  be  determined  by  the  claim 
of  the  complainant  as  shown  by  the  record 
at  the  time  of  filing  the  petition  for  re- 
moval (Johnson  v.  Computing  Scale  Co.,  139 
F.  339),  and  after  removal  he  cannot  defeat 
the  Jurisdiction  of  the  Federal  court  by  chan- 
ging his  position  or  the  record  for  that 
purpose  (Id.)  A  party  cannot  defeat  a  re- 
moval from  a  state  to  a  Federal  court  by 
an  amendment  of  his  pleading  diminishing 
his  demand  after  the  petition  and  bond  for 
removal  have  been  filed.  Chicago,  etc,,  R. 
Co.    V.    Stone    [Kan.]    79    P.    655. 

53.  Laws  1902,  p.  1562.  §  250,  permitting 
a  party  to  an  action  in  the  municipal  court 
to  remit  the  excess  if  "the  sum  found  due 
exceeds  the  sum  for  which  the  court  is  au- 
thorized to  enter  Judgment,"  applies  only  to 
oases  where  the  court  has  acquired  Jurisdic- 
tion in  the  first  instance,  and  not  where  the 
amount  demanded  in  the  summons  and  com- 
plaint exceeds  the  Jurisdictional  amount. 
Smith  V.  Dunn,  92  N.  T.  S.  300.  Where  claim 
of  plaintiff  is  for  a  Judgment  of  $500,  court 
has  Jurisdiction,  though  he  establishes  a 
right  to  recover  more  than  that  sum.  pro- 
vided he  waives  the  excess.  Hamburger  v. 
Hellman,    92    N.    T.    S.    1067. 

53.  Under  U.  S.  Rev.  St.,  §  1927,  provid- 
ing that  Justices  of  the'  peace  in  Arizona 
shall  not  have  Jurisdiction  where  the  debt 
or  sum  claimed  exceeds  $300,  Jurisdiction  de- 
pends upon  the  demand  which  plaintiff  makes 
when  suit  is  brought,  and  he  cannot  there- 
after confer  Jurisdiction  on  the  Justice  by 
remitting  a  portion  of  the  amount  claimed. 
Brown  v.    Braun    [Ariz.]    80   P.    323. 

54.  Claims  of  coal  miners  against  their 
employer,  constituting  separate  causes  of  ac- 
tion and  no  single  one  of  which  exceeds  $100, 
cannot  be  grouped  together  by  a  common 
assignee  so  as  to  bring  the  amount  within 
the  Jurisdictional  limits  of  the  circuit  court. 
Paris  Mercantile  Co.  v.  Hunter  [Ark.]  86  S. 
W.    808. 

55.  In  suit  to- enforce  mechanic's  lien  aris- 
ing on  defendant's  property  under  contract 
between  his  vendor  and  plaintiff,  where 
vendor  was  mad«  party  and  admitted  the 
debt,  but  claimed  that  defendant  had  assumed 
it,  and  set  up  by  cross  bill  a  claim  against 
defendant  for  sums  which  he  had  been  com- 
pelled to  pay  on  the  contract,  district  court 
had  Jurisdiction  to  determine  claim  set  up 
in  cross  bill  as  incidental  to  the  suit,  though 
it  was  in  an  amount  beneath  its  Jurisdiction. 
Haberzettle  v.  Dearing  [Tex.  Civ.  App.]  80  S. 
W.  539.  Where  district  court  obtains  Jurisdic- 
tion of  a  suit  by  grantor  In  deed  of  trust  to  re- 
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conferred  or  limited  on  grounds  other  than  the  amount  in  controversy,  such  amount 
may  be  immaterial.^" 

§  7.  Limitations  resting  in  character  of  subject-matter  or  object  of  action.^'' — 
Particularly  in  respect  to  courts  below  those  of  general  original  jurisdiction,  and  in 
case  of  appeals,  is  jurisdiction  denied  or  conferred,  where  the  action  involves  the  title 
to  land,^^  a  freehold,^"  constitutional  questions,*"  not  previously  decided  by  the 


strain  sale  of  his  homestead  included  there- 
in, it  should  retain  jurisdiction  for  all  pur- 
poses and  grant  complete  relief,  and  hence 
should  determine  the  issues  raised  by  a 
cross  petition  of  the  payee  of  the  note  secur- 
ed by  the  deed  praying  for  a  judgment  on 
the  note,  though  the  amount  thereof  is  less 
than  $500.  Walker  v.  Woody  [Tex.  Civ.  App.] 
13  Tex.   Ct.  Rep.   957,  89  S.  W.   789. 

56.  An  action  to  cancel  contracts  execut- 
ed without  authority  and  procured  by  fraud 
is  of  equitable  cognizance,  and  hence  is  with- 
in the  appellate  jurisdiction  of  the  supreme 
court  regardless  of  the  form  of  the  judgment 
or  the  amount  in  controversy.  Horrell  v. 
California,  O.  &  W.  HomebuUders'  Ass'n 
[Wash.]  82  P.  889.  Proceedings  to  set  out 
a  widow's  award  are  not  ex  contractu,  and 
hence  the  amount  in  controversy  is  imma- 
terial.    Kroell  V.   Kroell   [111.]    76  N.  B.   63. 

57.  See   4   C.   L.    334. 

58.  Mere  statement  of  opinion  In  veri- 
fied answer  that  title  to  realty  will  be  in- 
volved, without  stating  facts  from  which 
such  conclusion  would  follow,  is  insufficient 
to  authorize  certification  of  case  to  superior 
court  from  justice  court.  McAlister  v.  Tin- 
dal  [Cal.  App.]  81  P.  1117.  The  title  to  real 
estate  may  be  involved  in  an  action  of  tres- 
pass quare  clausum  fregit,  but  if  brought  be- 
fore a  justice  of  the  peace,  his  judgment 
would  not  adjudicate  the  question  erf  own- 
ership of  the  freehold.  It  would  be  a  fact 
in  controversy,  but  not  in  issue.  Appeal 
lies  to  supreme  not  appellate  court.  Weid- 
ner  v.  Lund,  105  111.  App.  454.  In  the  absence 
of  a  statute  to  the  contrary,  the  test  as  to 
whether  title  to  realty  is  so  directly  involved 
as  to  deprive .  a  justice  of  jurisdiction  is 
whether  the  issues  to  be  litigated  demand  a 
judgment  affecting  title.  Title  Is  not  directly 
involved  where  issues  demand  a  judgment 
for  money  only.  Pankey  v.  Modglin,  116 
111  App.  6.  Justice  is  not  deprived  of  juris- 
diction because  title  is  incidentaUy  involv- 
ed. Id.  Justice  has  jurisdiction  of  action 
to  recover  for  breach  of  a  covenant  as  to 
title  in  a  deed  of  conveyance.  Id.  Where 
the  amount  in  controversy  is  less  than  $200 
the  title  to  land  must  be  directly  involved 
and  concluded  by  the  judgment  In  order  to 
give  the  Kentucky  court  of  appeals  appel- 
late jurisdiction.  Not  sufficient  that  title 
is  conaterally  involved.  City  of  Covington 
V.  McKenna  [Ky.]  86  S.  W.  689.  Not  direct- 
ly Involved  in  suit  on  apportionment  war- 
rant for  municipal  improvement  against 
property  owner  in  which  plaintiff  seeks  Judg- 
ment against  city  if  owner  is  not  liable,  and 
in  which  owner  flies  cross  petition  against 
city  claiming  to  own  the  street,  and  deny- 
ing that  it  is  a  city  street,  where  judgment 
was  rendered  holding  that  city  did  not  own 
street  and  dismissing  petition  aga-inst  the 
nronertv  owner,  and  giving  plaintiff  judg- 
ment againlt  ciiy  for  less  than  $200,  but  ex- 
pressly  reserving  cross  petition  for  further 
adjudication.     Id.     In  an  action  for  land  oc- 


cupied by  the  way  of  a  railroad  and  defend- 
ed by  a  plea  of  prescription,  questions  of 
taking,  expropriation  and  the  statutes  there- 
on are  involved.  Scovell  v.  St.  Louis  S.  W. 
R.  Co.  [La.]  38  So.  682.  Summary  eviction  pro- 
ceedings before  court  commissioner  should 
be  dismissed  where  proof  shows  that  title  to 
land  is  involved.  Meeske  v.  Miller  [Mich.] 
101  N.  W.  52.  Title  is  not  in  controversy 
where  defendant  is  in  possession  under  an 
agreement  making  him  plaintiff's  tenant 
either  at  an  agreed  rent,  or  at  will  or  suf- 
ferance, since  he  cannot  deny  landlord's 
title.  Id.  Title  to  lands  cannot  be  tried  in 
prosecution  in  recorder's  court  for  obstruct- 
ing the  street.  People  v.  Wolverine  Mfg. 
Co.  [Mich.]  12  Det.  Leg.  N.  491,  104  N.  W. 
725.  In  order  to  oust  court  of  jurisdiction 
there  must  be  a  bona  flde  contention  either 
as  to  the  existence  of  the  highway  or  the 
title  of  the  lands  where  the  alleged  obstruc- 
tions are  located.  Id.  Existence  of  high- 
way held  to  be  so  clearly  shown  as  to  ad- 
mit of  no  bona  flde  contest,  particularly 
as  defendants  recognized  its  existence,  and 
hence  court  had  jurisdiction.  Id.  Title  to 
realty  held  clearly  involved  in  suit  in  which 
plaintiffs  prayed  for  its  possession.  Tice  v. 
Hamilton  [Mo.]  87  S.  W.  497.  In  suit  to 
enjoin  corporation  from  collecting  tolls  on  a 
gravel  road,  where  issues  tendered  were 
whether  charter  of  company  to  which  de- 
fendant had  succeeded  had  expired),  &nd 
whether  defendant  had  failed  to  keep  its  road 
in  repair  within  statute  providing  for  for- 
feiture of  its  charter  if  it  failed  to  do  so, 
held,  that  title  to  realty  was  not  involved. 
State  V.  Liouisiana,  B.  G.  &  A.  Gravel  Road 
Co.,  187  Mo.  439,  86  S.  W.  170.  Question 
whether  minors  to  whom  homestead  had 
been  set  apart  should  be  allowed  to  retain 
it  during  their  minority,  though  it  had  risen 
in  value  until  it  was  worth  more  than  $1,500, 
or  whether  it  should  be  sold  and  $1,500  should 
be  invested  for  their  use  and  the  balance 
be  distributed  to  the  owners  of  the  fee,  held 
to  so  far  involve  or  affect  the  title  to  the 
realty  as  to  warrant  a  transfer  of  the  cause 
from  the  court  of  appeals  to  the  supreme 
court.  Brewingon  v.  Brewington,  110  Mo. 
App.  569,  85  S.  W.  640.  The  title  to  realty 
is  involved  in  proceedings  by  a  city  to  con- 
demn land  for  a  street  and  hence  the  supreme 
court  has  appellate  jurisdiction.  City  of 
Tarkio  v.  Clark,  186  Mo.  285,  85  S.  W.  329. 
In  summary  proceedings  for  possession  of 
land,  instituted  before  justice  and  removed 
to  circuit  court,  where  relation  of  landlord 
and  tenant  is  established,  title  to  land  is 
not  Involved  since  tenant  cannot  question 
landlord's  titie.  Dilks  v.  Kelsey  [N.  J.  Law] 
59  A.  897.  The  test  for  determining  whether 
a  case  is  a  mere  case  of  boundary  is  whether 
there  would  have  been  any  case  had  the 
question  of  boundary  been  eliminated.  Tres- 
pass to  try  title  to  establish  plaintiff's  right 
to  a  certain  survey,  defendants  claiming 
under  prior  surveys,  and  plaintiff  that  such 
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court  of  last  resort/^  properly  raised  and  passed  upon  below/^  decided  adversely  to 


prior  surveys  did  not  embrace  any  part  of 
the  land  for  which  she  sued,  and  that  the 
patents  thereto  were  void,  held  not  a  mere 
"case  of  boundary"  of  which  supreme  court 
had  no  jurisdiction,  since  there  would  still 
be  a  case  if  the  boundary  case  was  eliminat- 
ed.    Mansfield  v.  Gilbert  [Tex.]   86  S,  "W.  922. 

59.  An  appeal  directly  to,  or  a  writ  of  er- 
ror directly  from,  the  supreme  court  from 
or  to  the  trial  court  lies  in  Illinois  in  cases 
in  which  a  freehold  is  involved.  Van  Tas- 
sell  V.  Wakefield.  214  111.  205,  73  N.  E.  340. 
A  freehold  is  involved  only  in  cases  where 
either  the  necessary  result  of  the  judgment 
or  decree  ia  that  one  party  gains  and  the 
other  loses  a  freehold  estate,  or  where  the 
title  Is  so  put  in  issue  by  the  pleadings  that 
the  decision  of  the  case  necessarily  involves 
a  decision  of  such  issue.  Id.;  Douglas  Park 
Bldg.  Ass'n  V.  Roberts,  218  111.  454,  75  N.  B. 
1018;  Hursen  v.  Hursen,  110  111.  App.  345;  City 
of  Mattoon  v.  Noyes,  113  111.  App.  111.  Ap- 
peal must  be  to  appellate  court  if  freehold  is 
not  involved  In  points  assigned  for  error. 
Douglas  Park  Bldg.  Ass'n  v.  Roberts,  218 
111.  454,  75  N.  E.  1918. 

Freehold  held  to  be  Involve*:  Where 
plaintiff  claimed  fee  of  street  subject  to  pub- 
lic easement,  and  defendant  denied  this  and 
alleged  that  fee  was  in  city.  Wilder  v.  Au- 
rora, DeK.  &  R.  Elec.  Traction  Co.,  216  111. 
493,  75  N.  B.  194.  Where  attachment  is 
levied  on  land  as  belonging  to  defendant,  and 
a  third  party  interpleads  and  alleges  that 
he,  and  not  the  attachment  defendant  owns 
the  land.  Ray  v.  Keith,  218  111.  182,  75  N.  B. 
921.  In  judgment  of  circuit  court,  on  appeal, 
admitting  to  probate  a  will  which  does  not 
specifically  devise  realty,  where  it  sufficient- 
ly appears  from  the  record  that  decedent 
owned  realty  which  passed  under  the  residu- 
ary clause  of  the  will.  Senn  v.  Greundling, 
218  111.  458,  75  N.  B.  1020.  In  suit  to  set 
aside  and  cancel  warranty  deed  for  fraud, 
and  court  of  appeals  had  no  jurisdiction. 
Hursen  v.  Hursen,  110  111.  App.  345.  Where 
the  question  at  issue  is  whether  particular 
land  was  dedicated  as  a  street,  and  this  is 
true  whether  the  alleged  dedication  was  a 
statutory  or  a  common-law  one.  City  of 
Mattoon  v.  Noyes,  113  111.  App.  111. 

Freehold  held  not  to  he  Involved:  Bill 
to  set  side  a  conveyance  as  in  fraud  of  credi- 
tors, or  to  declare  premises  the  title  to  which 
stands  In  one  person  subject  to  be  sold  to 
pay  the  debt  of  another.  Brockway  v.  Kizer, 
215  111  188,  74  N.  B.  120.  In  determination  of 
rights  accruing  under  an  ordinance  authoriz- 
ing a  property  owner  to  construct  a  platform 
on  a  sidewalk,  the  permission  to  cease  at 
the  end  of  ten  years.  Chicago  Cold  Storage 
wirehouse  Co.  v.  People,  215  111.  225,  74  N  B. 
133  By  bin  in  aid  of  execution  for  the 
purpose  of  subjecting  realty  to  the  lien  of  a 
Judgment  and  satisfying  the  execution,  even 
though  it  seeks  to  have  the  legal  title  stand- 
ina-  in  the  name  of  another  person  declared 
to  be  in  the  judgment  debtor  Fairbanks  v. 
Carle  217  111.  136,  75  N.  B.  360.  Not  neces- 
sarily involved  where  defendant  may  defeat 
the  object  of  the  suit,  so  far  as  It  seeks  to 
disturb  his  title,  by  paying  off  the  claim 
sought  to  be  enforced  against  It,  as  where 
the  proceeding  Is  one  to  enforce  a  lien.     Not 


where  order  provided  that  plaintiff  in  eject- 
ment should  have  the  option  of  paying  peti- 
tioner for  improvements  on  realty  a  certain 
sum  within  a  specified  time,  or  in  default 
thereof,  petitioner  should  have  the  right  to 
enter  and  remove  them.  Van  Tassell  v. 
Wakefield,  214  111.  205,  73  N.  B.  340.  It  is  in- 
volved in  a  proceeding  to  sell  a  decedent's 
realty  to  pay  his  debts  only  when  some  CLues- 
tion  is  raised  in  regard  to  the  title  of  the 
land.  Not  where  it  is  admitted  that  de- 
cedent owned  land,  and  that  his  widow  is 
entitled  to  dower  and  homestead  therein. 
Roberson  v.  Tipple,  215  111.  119,  74  N.  B.  96. 
I  In  suit  to  have  deed  absolute  in  form  declar- 
ed a  mortgage  and  to  permit  a  redemption 
therefrom,  though  the  decree  sought  would 
necessitate  the  setting  aside  of  a  deed  made 
by  the  grantee  to  a  third  person  who  took 
with  notice.  Bddleman  v.  Fasig,  218  111.  340, 
75  N.  B.  977.  In  trespass  quare  olausum 
fregit  growing  out  of  a  taking  possession  of 
the  premises  by  a  receiver  in  foreclosure  pro- 
ceedings in  which  a  plea  of  liberum  tenemen- 
tum  is  filed,  where  question  of  title  Is  not 
necessarily  involved,  and  case  was  not  tried 
on  theory  that  it  was  involved,  but  the  sole 
question  was  as  to  the  right  to  possession. 
Douglas  Park  Bldg.  Ass'n  v.  Roberts,  218 
111.  454,  75  N.  B.  1018.  In  creditor's  bill  to 
collect  judgment,  and  to  that  end  to  compel 
the  execution  of  a  trust  established  by  a  will. 
Linn  v.  Downing,  116  111.  App.  454.  In  action 
of  trespass  quare  clausum  fregit  to  recover 
for  alleged  encroachment  upon  premises  of 
plaintiff  In  putting  down  sidewalk  on  pub- 
lic street.  McDowell  v.  Jones,  116  111.  App. 
13. 

60.  Colorado:  Supreme  court  has  no  juris- 
diction to  review  judgments  of  district  court 
on  appeal  from  the  action  of  the  county 
commissioners  In  refusing  relief  against  an 
alleged  unjust  assessment,  where  the  only 
thing  necessary  to  a  determination  of  the 
case  is  a  construction  of  statutes.  Court 
of  appeals  has  jurisdiction.  Board  of  Com'rs 
of  Teller  County  v.  Independence  Consol.-- 
Gold  Min.    Co.    [Colo.]    79   P.    1012. 

Illinois:  Before  the  supreme  court  of  Illi- 
nois will  take  jurisdiction  upon  appeal  or 
writ  of  error,  to  review  the  decree  of  a 
superior  court,  upon  the  ground  that  a  con- 
struction of  the  constitution  Is  involved,  it 
must  appear  from  the  record  that  such  ques- 
tion is  involved,  and  it  must  be  a  fairly 
debatable  one,  raised  in  good  faith.  Grlveau 
V.  South  Chicago  City  R.  Co.,  213  111.  633,  73 
N.  B.  309.  Though  it  may  appear  that  con- 
stitutional question  was  involved  in  trial 
court,  it  will  not  be  considered  by  supreme 
court  unless  it  is  preserved  in  the  record  and 
the  ruling  of  the  trial  court  thereon  is  as- 
signed as  error.  Id.  Allegation  that  ordi- 
nance is  unjust,  unreasonable  and  oppres- 
sive does  not  raise  constitutional  question. 
Masonic  Fraternity  Temple  Ass'n  v.  Chicago. 
,217  111.  58,  75  N.  B.  439.  It  must  appear  that 
the  constitutional  question  was  involved. 
Id.  Bill  to  restrain  construction  of  rail- 
road in  street  in  front  of  plaintiff's  premises, 
alleging  that  he  was  owner  of  fee  to  center 
of  street  and  that  defendant  was  about  to 
construct  road  wtihout  compensating  '  him 
and  in  violation  of  his  constitutional  rights. 
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appellant  or  in  a  manner  prejudicial  to  his  rights/'  saved  for  review,"*  and  assigned 


held  to  present  constitutional  question  war- 
ranting- direct  appeal  to  supreme  court. 
Wilder  V.  Aurora,  DeK.  &  R.  Elec.  Traction 
Co.,  216  111.  493,  75  N.  B.  194.  Refusal  to 
allow  amendment  raising  a  constitutional 
question  does  not  raise  constitutional  ques- 
tion. Masonic  Fraternity  Temple  Ass'n  v. 
Chicago,  217  111.  58,  75  N.  B.  439.  An  ordi- 
nance is  not  a  statute  within  the  rneaning 
o(  the  Illinois  statute  authorizing  the  su- 
preme court  to  take  Jurisdiction  of  appeals 
from  the  circuit  court  in  cases  where  the 
validity  of-  a  statute  Is  involved.  Id.  Illi- 
nois appellate  courts  have  no  jurisdiction  to 
determine  the  validity  of  an  act  of  the 
legislature.  Village  of  Morgan  Park  v. 
Knopf,    111    111.   App.    571. 

Indinnn:  The  supreme  court  has  exclusive 
jurisdiction  of  appeals  involving  the  consti- 
tutionality of  a  statute.  Burns'  Ann.  St.  1901, 
§  13371,  Acts  1901,  p.  566,  c.  247,  |  9.  Clark 
V.  American  Cannel  Coal  Co.  [Ind.  App.]  73 
N.  B.  727.  XTnder  Acts  1901,  p.  566,  c.  247. 
§  8,  cases  involving  the  validity  of  a  fran- 
chise, ordinance,  or  statute  or  the  proper 
construction  of  a  statute,  which  w^ould  be 
otherwise  unappealable  under  §  6,  are  ap- 
pealable directly  to  the  supreme  court,  for 
ihe  purpose  of  presenting  the  specified  mat- 
ters only.  Hood  v.  Baker  [Ind.  App.]  75  N. 
E.  608.  Action  for  penalty  for  failure  to  re- 
lease mortgage  of  record  held  to  involve 
construction  of  penal  statute,  and  trans- 
ferred from  appellate  to  supreme  court.  Id. 
§  8  of  the  act  of  1901  is  applicable  to  civil 
cases  mentioned  in  §  6  as  amended  by  act 
of    1901.     Id. 

Missouri:  Question  whether  homestead 
was  exempt  from  execution  under  judgment 
for  alimony  rendered  prior  to  Acts  1903,  p. 
240,  providing-  that  no  property  shall  be  ex- 
empt from  execution  based  on  such  a  judg- 
ment, where  execution  was  not  issued  until 
after  such  statute  went  into  effect,  certi- 
fied by  court  of  appeals  to  supreme  court  as 
Involving  a  question  of  vested  constitutional 
right.  Myher  v.  Myher  [Mo.  App.]  87  S.  W. 
.116.  In  proceeding  to  recover  fine  for  en- 
gaging in  business  as  a  merchant  -without 
obtaining  license  as  required  by  town  ordi- 
nance, Federal  question  properly  raised  so  as 
to  authorize  removal  from  court  of  appeals 
to  supreme  court,  where  requested  instruc- 
tion that  business  was  Interstate  commerce 
and  hence  could  not  be  taxed  was  refused, 
and  an  exception  to  such  refusal  was  duly 
saved  and  preserved  in  the  bill  of  excep- 
tions Town  of  Canton  v.  McDaniel  [Mo.] 
86  S  W  -1092.  No  constitutional  question 
raised  by  instruction  authorizing  a  verdict 
by  nine  jurors,  where  it  appears  from  the 
record  that  the  verdict  was  unanimous. 
Shareman   v.    St.   Louis   Transit   Co.,   186   Mo. 

323,   85  S.  W.  358.  - -vrr^.i, 

Washington:  The  supreme  court  of  Wash- 
ington has  jurisdiction  to  review  a  judgment 
In  an  action  involving  the  validity  of  a 
statute  regardless  of  the  amount  -"contro- 
versy. Const,  art.  4,  §  4,  and  2  Bal  Ann. 
Codes  &  St.  §  4650.  Shook  v.  Sexton,  37 
Wash.  to9.  79  P.  1093.  Of  case  involving 
validity   of  city   ordinance.     Id. 

61.  If  previously  passed  upon  will  not 
sustain  a  direct  writ  of  error  to  the  superior 
■court,   unless   special  reasons   appear  for   its 


further  consideration.  Griveau  v.  South 
Chicago  City  R.  Co.,  213  111.  633,  73  N.  B.  309. 
An  appeal  having  been  properly  taken  to  the 
supreme  court  on  the  ground  that  a  consti- 
tutional question  is  involved,  that  court  is 
not  deprived  of  jurisdiction  by  reason  of  the 
fact  that  such  question  is  thereafter  deter- 
mined by  it  in  another  case.  State  v.  Heme- 
nover  [Mo.]  87  S.  W.  482;  Boling  v.  St.  Louis 
&   S.    F.    R.   Co.    [Mo.]    88    S.  W.    35. 

62.  Supreme  court  has  appellate  jurisdic- 
tion where  constitutional  question  is  proper- 
ly raised  below  and  Is  decided  against  appel- 
lant, and  exceptions  to  such  decision  are 
properly  saved.  Haag  v.  Ward,  186  Mo.  325, 
85  S.  W.  391.  Question  held  sufficiently  rais- 
ed by  exceptions  to  instructions.  Christy 
V.  Elliott.  216  ni.  31,  74  N.  E.  1035.  Must 
have  been  invoked  and  denied  unless  such 
question  is  necessarily  involved.  Hutchin- 
son &  Co.  V.  Morris  Bros.  [Mo.]  89  S.  W.  870. 
Constitutionality  of  Rev.  St.  1899,  §  4277,  for- 
bidding suits  to  foreclose  mortgages  given 
to  secure  debts  barred  by  limitations,  held 
not  necessarily  involved  in  controversy  as 
to  ownership  of  surplus  arising  on  fore- 
closure. State  V.  Bland,  186  Mo.  691,  85  S. 
W.  561.  Must  have  been  squarely  raised  be- 
low. City  of  Tarkio  v.  Clark,  186  Mo.  285.  85 
S.  W.  329.  Merely  excepting  to  charge  that 
nine  jurors  might  render  a  verdict  invokes 
no  constitutional  protection.  Carmody  v. 
St.  Louis  Transit  Co.  [Mo.]  87  S.  W.  913.  No 
constitutional  question  involved  as  to  wheth- 
er amendment  authorizing  verdict  by  nine 
jurors  in  civil  cases  was  properly  adopted, 
where  defendant  failed  In  any  manner  to 
refer  to  such  amendment  or  to  point  out 
why  it  was  invalid,  but  merely  claimed  in 
motion  for  new  trial  that  court  improperly 
authorized  such  a  verdict,  "it  being  con- 
trary to  the  constitution  of  the  state  for  a 
verdict  to  be  rendered  by  less  than  all  of 
the  panel."  Id.  Has  appellate  jurisdiction 
where  record  clearly  shows  that  defendant 
invoked  protection  of  both  state  and  Federal 
constitutions  and  pointed  out  specific  section  . 
and  article  of  each  on  which  it  relied,  and 
constitutional  question  was  decided  against 
it.  Shareman  v.  St.  Louis  Transit  Co.  [Mo. 
App.]  89  S.  W.  575.  Mere  allegation  In  plead- 
ings that  statute  under  which  ordinance  was 
enacted  was  unconstitutional  and  void,  held 
insufficient,  where  ordinance  was  introduced 
by  appellant  himself  to  show  that  it  was  not 
complied  with  in  the  particular  case,  and 
trial  court  had  no  opportunity  to  pass  on 
the  question.  City  of  Excelsior  Springs  V. 
Ettenson  [Mo.]  86  S.  W.  255.  Specific  con- 
stitutional question  alleged  to  have  been  in- 
fringed must  be  pointed  out,  unless  question 
is  in  record  In  such  form  that  its  decision 
is  necessary  to  a  decision  of  the  case.  Id. 
Question  cannot  first  be  raised  in  court  of 
appeals.  Exception  to  decision  of  trial  judge 
that  relators  were  lawfully  appointed  held 
to  sufficiently  raise  question  of  constitution- 
ality of  statute  under  which  appointment 
was  made,  where  that  question  was  only 
one  considered  by  appellate  division.  Peo- 
ple V.  Houghton   [N.    T.]    74   N.   B.   830. 

63.  State  V.  Bland,  186  Mo.  691,  85  S.  W. 
561;  Haag  v.  Ward,  186  Mo.  325,  85  S.  W. 
391;  Shareman  v.  St.  Louis  Transit  Co.  [Mo. 
App.]   89   S.  W.  575.     Record  must  show  that 
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as  error  in  the  appellate  court,'"^  a  franchise,  taxes  or  revenues,""  the  title  to  a  public 
office,"^  certain  tort  liabilities,  and  where  any  kind  of  equitable  relief  or  cognizance 
is  sought."^  More  often  the  statute  simply  provides  what  jurisdiction  inferior  courts 
shall  have,  impliedly  excluding  all  else.""  By  statute,  such  jurisdictions  as  those 
exercised  by  the  bankruptcy  courts,'"  courts  of  probate  and  the  like,  often  become 


its  decision  is  necessary  to  the  determination 
of  tlie  case,  that  the  point  was  raised  below, 
and  that  the  protection  of  the  constitution 
claimed  by  the  losing  party  was  denied  him. 
Hutchinson  &  Co.  v.  Morris  Bros.  [Mo.]  89  S. 
W.  870.  Mere  giving  of  instruction  that 
verdict  might  be  rendered  by  nine  jurors 
does  not  raise  constitutional  question  un- 
less it  affirmatively  appears  from  the  record 
that  such  a  verdict  was  in  fact  rendered.  Id. 
Where  verdict  read,  "We,  the  jury,"  etc.,  it  will 
be  presumed  to  have  been  unanimous,  in  the 
absence  of  any  showing  to  the  contrary.  Id. 
The  burden  is  on  appellant  to  have  the  rec- 
ord show  that  it  was  not  unanimous.  Id. 
tinder  Const.  §  88,  where  the  jurisdiction 
of  the  supreme  court  of  appeals  depends 
solely  upon  the  fact  that  the  constitutionality 
of  a  law  Is  involved,  it  cannot  decide  the 
case  on  the  merits  unless  the  contention  of 
the  appellant  on  the  constitutional  question 
Is  sustained.  Postal  Tel.  Cable  Co.  v.  Um- 
stadter,  103  Va.  742,  50  S.  E.  259.  Appellants 
cannot  invoke  the  presence  of  a  constitu- 
tional question  in  a  cause  as  a  ground  for  an 
appeal  from  the  circuit  court  of  appeals  to 
the  supreme  court,  where,  if  decree  disposed 
of  any  such  question,' It  was  in  their  favor. 
Empire  State-Idaho  Min.  &  Developing  Co. 
V.  Hanley,  198  U.  S.  292,  49  Law.  Ed.  1056. 

64.  See,  also.  Saving  Questions  for  Re- 
view, 4  C.  L.  1368.  Proper  objection  and 
exception  to  ruling  must  have  been  taken. 
City  of  Tarkio  v.  Clark.  186  Mo.  285,  85  S.  W. 
329;  Haag  v.  Ward,  186  Mo.  325,  85  S,  W. 
391.  Exception  must  be  preserved  by  bill 
of  exceptions  unless  point  appears  in  record 
proper.  City  of  Tarkio  v.  Clark,  186  Mo. 
285,    85    S.    W.    329.  ,    „    r      ,ni 

65.  See  Appeal  and  Review,  5  C.  Ll  l.il. 
Masonic-  Fraternity  Temple  Ass'n  v.  Chicago, 
217    111.    58,    75   N.   E.    439.         ■ 

66.  In  Illinois,  appeals  in  all  cases  relat- 
ing to  the  public  revenue  must  be  taken  di- 
rectly to  the  supreme  court.  Practice  Act, 
§  88  Test  is  whether  revenue  will  be,  or  is 
likely  to  be.  Increased  or  diminished  as  a  re- 
sult of  the  proceeding.  Sumner  v.  Milford,  112 
111  App  623.  Appellate  court  held  to  have  no 
jurisdiction  of  bills  to  enjoin  levying  tax  for 
local  improvements  on  ground  that  ordinance 
under  which  assessment  was  made  is  mvalid. 
Id  Question  as  to  the  sufHciency  of  the 
cause  of  action  as  filed  before  a  justice  of  the 
peace  in  an  action  to  recover  a  del'^went 
noil  tax  of  $3  does  not  involve  a  construc- 
tion of  the  revenue  laws  so  as  to  give  su- 
preme court  appellate  jurisdiction.  State  v. 
HoTand  186  Mo.  222,  85  S.  W.  356.  A  claim 
That    property   is    exempt   from   taxation    in- 

,  ^=  tvirieE-ality  of  a  tax.  Monongahela 
SJlTconsorCoaT  &  Cokt  Co.   v.   Board   of^ 

^^r^Un^dL^lnst.l''rt.\"J9,  the  district  court 
has  jurisdiction  in  all  cases  where  the  tit  e 
to  office  is  involved,  "or  other  public  posi- 
tion even  where  no  specific  amount  is  In 
contest."     Reynolds    v.    Carroll    [La.]    38    So. 


470.  Issues  arising  in  contest  for  office. 
McClenny  v.  Webb  [La.]  38  So.  558.  Supreme 
court  has  exclusive  appellate  jurisdiction  in 
cases  involving  title  to  an  office  under  the 
state.  Const  art.  6.  §  12.  State  v.  Fasse 
[Mo.]  S8  S.  W.  1.  Office  of  school  director  is 
such  an  office.  Id.  Circuit  courts  have  no 
original  jurisdiction  of  election  contests  or 
recounts,  nor  authority  to  prevent  by  writ 
of  prohibition  a  person  claiming  to  have 
been  elected  to  an  office  from  taking  the 
same,  and  assuming  and  exercising  its  pow- 
ers and  duties,  or  the  ground  of  invalidity  of 
the  election  or  ineligibility  of  the  party 
claiming  the  office.  By  awarding  writ  in ' 
such  case,  judge  subjects  himself  to  writ  of 
prohibition  from  supreme  court.  Moore  v. 
Holt,  55  -W.  Va.  507,  47  S.  B.  251.  By  its 
writ  of  prohibition  a  court  acquires  no  juris- 
diction of  a  controversy  concerning  the  title 
to    an    office.     Id. 

68.  Superior  court  has  jurisdiction  of  ex- 
ceptions of  devisees  and  legatees  to  the  award 
of  arbitrators  in  an  action  against  an  ad- 
ministrator on  a  claim  against  the  estate  of  his 
decedent,  though  the  ground  of  exception  is 
fraud  and  collusion  practiced  on  the  arbitra- 
tors by  the  parties.  Is  of  legal  jurisdiction. 
Pepper  v.  Pepper  [Del.  Super.]  62  A.  232. 
A  city  court  has  no  jurisdiction  to  grant 
affirmative  equitable  relief.  Ragan  v.  Stan- 
dard Scale  Co.  [Ga.]  50  S.  E.  951.  The  city 
court  granting  such  relief  its  judgment  will 
be  reversed.  Id.  May,  however,  entertain 
jurisdiction  of  an  equitable  plea  purely  de- 
fensive in  its  nature,  which,  if  sustained, 
would  result  simply  in  a  general  verdict  in 
favor  of  defendant,  as  the  plea  of  fraud  in 
suit  on  note.  House  v.  Oliver  [Ga.]  51  S.  E. 
722.  Verdict  and  judgment  for  defendant 
in  suit  on  note  as  effectually  cancels  note 
as  would  a  decree  in  equity,  as  suit  there- 
on in  city  court  will  not  be  enjoined  in  or- 
der that  court  of  equity  may  cancel  note  for 
fraud.  Id.  Court  of  appeals  held  to  have 
appellate  jurisdiction  of  suit  in  equity  by  a 
firm  creditor  after  the  death  of  one  partner 
against  the  surviving  partner  for  the  set- 
tlement of  the  partnership  affairs  and  to 
compel  survivor. to  pay  back  money  alleged 
to  have  been  withdrawn  by  him  after  the 
other  partner's  death,  and  to  subject  the  as- 
sets to  payment  of  partnership  debts,  where 
defendant  denied  the  existence  of  the  part- 
nership, though  plaintiff's  claim  was  less 
than  $200.  Lapp  v.  Clark's  Adm'r  [Ky.]  85 
S.  W.  717.  Equitable  action  by  trustee  in 
bankruptcy  to  recover  a  preference  is  not 
within  the  jurisdiction  of  the  city  court  of 
city  of  New  York,  as  defined  by  Code  Civ. 
Proc.  §  315.  Dyer  v.  Kratzenstein,  92  N.  T.  S. 
1012. 

69.  See   §   9c,   post. 

70.  The  circuit  court  of  appeals  has  no 
jurisdiction  to  determine  a  question  of  the 
construction  or  application  of  the  Federal 
constitution  with  reference  to  the  validity 
of   Bankr.  Act  July  1,  1898,  u.   541,    §   38    els 
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exclusive,  or  at  least  primary.'^'-     Special  statutory  jurisdictions  are  limited  to  the 
occasions  and  objects  contemplated  by  the  statutes.''^ 

§  8.  Limiiations  resting  in  character  or  capacity  of  parties  litigant.''^ 
§  9.  Original  jurisdiction..  A.  Exclusive,  concwTent  and  conflicting.''* — 
When  by  reason  of  any  of  the  statutes  or  rules  discussed  in  the  preceding  sections, 
only  one  court  can  act  authoritatively,  its  jurisdiction  is  said  to  be  exclusive.'"  Jf 
two  or  more  courts  have  jurisdiction,  either  inherent  or  conferred,  this  jurisdiction 
is  called  concurrent.'*'     When  of  two  courts  which  have  concurrent  jurisdiction. 


2,  4;  30  St.  55"^.  pre'^cribing  the  jurisdiction 
of  referees  in  bankruptcy.  In  re  Abbey 
Press  [C.  C.  A.]  134  F.  51.  Circuit  court  has 
no  jurisdiction  of  suit  in  equity  against  a 
trustee  in  bankruptcy  to  require  him  to  pay 
over  dividends  on  property  claimed  by  com- 
plainant, but  sold  as  assets  of  the  bank- 
rupt estate  by  the  defendant  under  an  order 
of  the  court.  Cannot  interfere  with  bank- 
ruptcy  court.     Treat  v.   Wooden,    138   F.    934. 

71.  Chancery  court  has  complete  jurisdic- 
tion to  determine  all  matters  relating  to  the 
administration  of  estates,  and  Is  always  open 
for  the  hearing  of  petitions  by  any  one  in- 
terested asking-  for  the  construction  of  the 
will  of  a  decedent.  Owens  v.  Waddell  [Miss.] 
39  So.  459.  Though  the  ordinary  Jurisdiction 
of  courts  of  equity  over  administrations  has 
been  taken  away  and  conferred  on  probate 
courts  or  has  become  obsolete,  yet  there  stlU 
remains  an  auxiliary  or  supplemental  juris- 
diction to  be  exercised  in  exceptional  cases, 
where  the  jurisdiction  of  the  probate  courts 
is  confessedly  inadequate  or  has  been  found 
Insufficient.  Jurisdiction  over  purely  equita- 
.ble  rights  and  to  administer  equitable  reme- 
dies not  taken  away  merely  because  interest, 
right,  or  remedy  grows  out  of,  or  is  connect- 
ed with,  an  estate  of  a  decedent.  Lindemann 
V.  Rusk  [Wis.]  104  N.  W.  119.  Under  Rev.  St. 
1898,  §  3845,  as  amended  by  ILiaws  1899.  p.  7,  c. 
5,  providing  that  actions  may  be  prosecuted 
in  circuit  court  against  executors  when 
county  court  cannot  afford  as  adequate  or 
efficient  remedy,  determination  of  circuit 
court  that  it  has  jurisdiction  will  not  be 
disturbed  unless  clearly  erroneous.  Id.  Cir- 
cuit court  has  jurisdiction  of  suit  by  execu- 
tors of  deceased  director  of  corporation  to 
wind  it  up,  in  which  cross  bill  is  filed  against 
executors  to  recover,  as  corporate  asset,  a 
sum  alleged  to  be  due  the  corporation  be- 
cause of  a  conversion  of  its  good  will  by 
deceased.  Id.  Circuit  court  has  jurisdiction 
of  bill  by  administrator  of  deceased  partner 
against  the  representatives  of  another  de- 
ceased partner,  whose  estate  is  in  process  of 
settlement  in  the  county  court,  and  a  sur- 
viving partner,  for  a  partnership  accounting, 
the  county  court  having  no  jurisdiction 
either  to  bring  before  it,  or  render  judgment 
against  the  surviving  partner,  who  was  a 
necessary  party.  Stehn  v.  Hayssen  [Wis.] 
102  N".  W.   1074. 

72.  See  post.  §  9  C. 

73.  74.     See  4  C.  L.  335.  • 

75.  See  §§  4  to  8,  ante.  Allowance  of 
widow's  dower  in  personalty  and  extent  of 
her  dower  in  lands,  and  matters  relating  to 
waste  and  mismanagement  of  the  estate  of  a 
decedent  during  the  course  of  administration 
are  exclusively  within  the  jurisdiction  of  the 
probate  court.  Washington  v.  Govan  [Ark.] 
84  S.  W.  792.     Under  Const,  art.  6,  §  5,  giving 


the  superior  court  original  jurisdiction  in  all 
oases  in  equity,  and  of  all  special  cases  and 
proceedings  not  otherwise  provided  for,  It 
has  exclusive  original  jurisdiction  of  a  suit 
by  the  district  attorney  to  abate  a  public 
nuisance  brought  under  St.  1899,  p.  103,  c. 
88.  People  v.  Wing  [Cal.]  81  P.  1103.  Under 
Const,  art.  6,  §  18,  the  county  courts  hav« 
exclusive  original  jurisdiction  of  proceedings 
to  probate  alleged  lost  -wills,  and  court  of 
equity  has  no  jurisdiction.  Beatty  v.  Clegg, 
214  111.  34,  73  N.  E.  383.  The  probate  court 
has  exclusive  original  jurisdiction  to  con- 
strue a  -will  -when  such  construction  is  neces- 
sary to  the  administration  of  decedent's  estate. 
Appleby  v.  Watkins  [Minn.]  104  N.  W.  301. 
If  there  be  a  contest  on  the  filing  of  an 
affidavit  of  inability  to  pay  costs  of  an  appeal 
or  writ  of  error,  and  the  trial  court  is  not 
in  session,  the  county  judge  alone  can  try 
the  same,  but  if  the  trial  court  is  in  session, 
either  it  or  the  county  judge  may  do  so. 
Sayles'  Ann.  Civ.  St.  1897,  art.  1401,  construed. 
Aooousi  V.  Stowers  Furniture  Co.  [Tex.  Civ. 
App.]  13  Tex.  Ct.  Rep.  362.  87  S.  W.  861.  The 
creation  of  a  tribunal  within  a  political  party 
to  settle  controversies  between  several  con- 
ventions, each  claiming  to  be  the  legal  one, 
no  provision  being  made  for  a  judicial  re- 
view of  its  decisions,  necessarily  makes  its 
jurisdiction  exclusive  and  its  decisions  un- 
impeachable except  for  jurisdictional  defects. 
State  v.  Houser,  122  Wis.  534,  100  N.  W.  964. 
Jurisdiction  of  supreme  court  limited  to  de- 
ciding whether  republican  state  central  com- 
mittee was  or  is  without  jurisdiction  because 
of  bias  or  interest  of  some  of  its  members, 
or  whether  its  decision  is  affected  by  juris- 
dictional defects.  Id.  It  being  an  adminis- 
trative body,  bias  or  prejudice  of  some  of  its 
members  does  not  affect  its  jurisdiction.  Id. 
A  statute  allowing  the  judge  of  one  court 
at  the  request  of  another  court  to  decide 
equity  matters  does  not  impair  the  exclusive 
equity  jurisdiction  of  the  latter  court.  P.  L. 
208.     Morgan  v.  Reel  [Pa.]  62  A.  253. 

76.  Supreme  court  of  District  of  Columbia 
has  not  concurrent  jurisdiction  with  justices 
of  the  peace  in  proceedings  for  the  unlawful 
detainer  of  realty,  and  hence  right  of  re- 
moval to  supreme  court  by  -writ  of  certiororl 
exists  In  such  case  under  D.  C.  Code,  §  8. 
Brown  v.  Slater,  23  App.  D.  C.  51.  The  ex- 
istence of  concurrent  jurisdiction  in  two 
states  over  a  river  which  forms  a  common 
boundary  vests  in  each  state  jurisdiction  over 
all  matters  of  state  cognizance  occurring  on 
any  part  of  the  river.  The  courts  of  Missouri 
have  jurisdiction  of  an  unlawful  sale  of  liq- 
uor on  the  Illinois  side  of  the  channel  of  the- 
Mississlppi.  State  v.  Seagraves  [Mo.  App.] 
85  S.  W.  925.  Under  a  statute  organizing  a 
court  of  common  pleas  and  giving  said  court 
concurrent   original   jurisdiction   in   all   civil 
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both  assume  to  act,  there  is  a  conflict/^  and  the  court  which  has  first  acquired  juris- 
diction retains  the  cause/*  and  it  may  enforce  this  by  acting  on  the  persons  of  the 
litigants/"  but  not  by  controlling  the  other  court.     A  state  court  may  entertain  a 


actions  at  law  with  the  circuit  court  of  the 
county,  said  common  pleas  court  has  equi- 
table jurisdiction.  Oliver  v.  Snider,  176  Mo. 
63.  75  S.  W.  691.  Superior  court  has  jurisdic- 
tion of  an  action  to  establish  a  lost  deed  the 
record  of  which  has  also  been  destroyed. 
Remedy  before  the  clerk  under  Clark's  Code, 
§  56,  not  being  exclusive.  Jones  v.  Ballou 
[N.  C]  52  S.  E.  254.  Equity  Jurisdiction  con- 
ferred upon  court  of  common  pleas  by  Act 
June  2,  1887,  §  3,  P.  L.  310,  in  regard  to  cer- 
tain water  company,  was  for  protection  of 
public  interests  and  to  insure  performance  of 
public  duty,  and  did  not  abrogate  jurisdiction 
of  law  courts  to  adjudicate  questions  of  dam- 
age growing  out  of  contract  between  com- 
pany and  private  individuals.  Brace  v.  Penn- 
sylvania Water  Co.,  24  Pa-  Super.  Ct.  249. 
Where  state  court  authorizes  plaintilf  to  sue 
its  receiver  in  any  court  of  competent  juris- 
diction, It  is  no  abuse  of  the  rule  of  comity 
to  bring  the  action  in  the  Federal  circuit 
court,  it  appearing  from  the  pleadings  that 
the  jurisdictional  requirements  exist.  James 
Freeman  Brown  Co.  v.  Harris  [C.  C.  A.]  139 
F.  105.  Federal  courts  have  concurrent  jur- 
isdiction with  state  courts  to  establish  claims 
against  estates  of  deceased  persons.  Schur- 
meier  v.  Connecticut  Mut.  Life  Ins.  Co.  [C.  C. 
A.]    137   F.    42. 

77.  The  question  of  conflict  between  courts 
of  concurrent  jurisdiction  does  not  arise 
where  another  division  of  the  court  flrst  as- 
suming jurisdiction  determines  another 
branch  of  the  case.  Byrnes  v.  Byrnes  [La,]  38 
So.  991.  Under  Const.  1898,  art.  134,  the  civil 
district  court  for  the  parish  of  Orleans, 
though  it  has  several  divisions,  is  but  a 
single  court  of  general  jurisdiction.  Id. 
Held  too  late  for  one  of  the  heirs  who  had 
participated  In  all  the  proceedings  for  the 
partition  of  succession  property  in  division  C. 
of  the  civil  district  court  until  after  a  sale, 
to  bring  suit  to  annul  proceedings  on  ground 
that  at  time  when  judgment  was  rendered  in 
that  division  the  succession  which  had  been 
opened  In  division  A.  had  not  yet  been  closed. 

78.  Rule  applies  though  second  court  is 
one  of  general  and  superior  jurisdiction,  and 
such  cause  cannot  be  transferred  to  the  latter 
court  by  certiorari.  Applies  to  cases  m 
which  justice  and  supreme  court  of. District 
of  Columbia  have  concurrent  jurisdiction. 
Brown  V.  Slater,  23  App.  D.  C.  51.  Where  one 
has  in  good  faith,  instituted  suit  for  divorce 
in  one  circuit  court,  and  process  has  been 
issued  and  placed  In  hands  of  sheriff  for 
service,  another  circuit  court  cannot  assume 
lurisdlction  of  another  suit  for  divorce  by 
defendant  in  former  suit.  Wells  v.  Montcalm 
Circuit  Judge  [Mich.]  12  Det.  Leg.  N.  301, 
?04  N  W  318.  Where  state  court  had 
iiirisdiction  of  parties  and  subject-mat- 
ter of  suit  to  wind  up  affairs  of  building  as- 
sociatiion  prior  to  a  suit  for  same  pur- 
pose In  Federal  court,  it  had  jurisdiction 
?oflnaUy  determine  the  same.  Cobe  v^  Rick- 
IttTml  App.]  85  S.  W.  131.  The  Federal 
circuit  court  is  of  restricted  but  not  of  In- 
ferlor  jurisdiction,  and  if  it  has  Jurisdiction 
over  the  subject-matter  of  a  particular  case 


It  may  proceed  with  the  cause,  if  the  requisite 
facts  exist  to  authorize  it  to  exercise  its 
jurisdiction.  Id.  Where  sheriff  who  held 
levy  under  execution  on  property  of  one  sub- 
sequently declared  a  bankrupt.'on  application 
to  the  Federal  court  for  taxation  of  his 
poundage  and  charges,  was  disallowed  pound- 
age but  allowed  costs  and  charges  for  keep- 
ers, held  that  he  could  not  thereafter  move 
in  state  court  for  taxation  of  poundage,  but 
his  remedy  was  by  appeal  in  Federal  court. 
Is  attempt  to  review  decision  of  court  of  con- 
current Jurisdiction.  Johnson  v.  W^oodend, 
44  Misc.  524,  90  N.  T.  S.  43.  Act  of  district 
judge  in  chambers  of  receiving  and  consider- 
ing a  petition  for  the  appointment  of  a  re- 
ceiver for  a  corporation,  held  an  assumption 
of  jurisdiction  over  the  subject-matter  of  the 
suit,  and  subsequent  order  appointing  a  re- 
ceiver related  back  to  the  time  when  the 
Judge  began  the  consideration  of  the  petition. 
Judgment  of  court  of  concurrent  jurisdiction 
foreclosing  attachment  lien  on  property  in 
controversy  reversed.  Worden  v.  Pruter 
[Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  461,  88  S. 
W.  434. 

As  betfveen  state  and  Federal  courts:  Fed- 
eral court  having  acquired  Jurisdiction  in 
action  at  law,  state  court  will  not  enjoin 
plaintiff  from  prosecuting  his  demands, 
though  items  of  account  involved  are  so  nu- 
merous as  to  endanger  a,  careful  considera- 
tion by  a  Jury.  Shaw  v.  Frey  [N.  J.  Eq.]  59 
A.  811.  Thie  court  which  first  acquires  Juris- 
diction of  specific  property  by  the  issue  and 
service  of  process  in  a  suit  to  enforce  a  lien 
upon  it,  in  which  it  may  be  necessary  to  ob- 
tain possession  and  control  of  It,  retains  Ju- 
risdiction to  the  end,  free  from  the  interfer- 
ence of  any  court  of  co-ordinate  Jurisdiction. 
Where  state  court  has  acquired  jurisdiction 
over  realty  in  controversy,  subsequent  pro- 
ceedings in  Federal  court  will  be  stayed  be- 
fore property  is  seized,  until  proceedings  in 
state  court  are  terminated,  or  ample  time  for 
their  termination  has  elapsed.  Williams  v. 
Neely  [C.  C.  A.]  134  F.  1.  Where  state  court 
has  assumed  jurisdiction  of  suit  to  foreclose 
railroad  mortgage,  appointed  a  receiver,  and 
has  power  to  grant  complainants  relief  with 
reference  to  rolling  stock  on  which  they 
claim  a  lien,  etc..  Federal  court  will  not  assume 
jurisdiction  of  bill  to  enjoin  sale  of  such 
rolling  stock  and  to  protect  and  enforce  such- 
lien.  Security  Trust  Co.  of  Camden  v.  Union 
Trust  Co.,  134  F.  301.  Where  the  Federal 
supreme  court  had  allowed  an  appeal  to  it 
from  a  judgment  of  a  Federal  district  court 
denying  a  writ  of  habeas  corpus  asked  for 
in  a  criminal  case  and  challenging  petition- 
er's conviction  on  constitutional  grounds 
after  affirmance  of  such  Judgment  by  the 
state  supr,pme  court,  held,  that  the  Federal 
courts  were  the  proper  tribunals  to  decide 
questions  concerning  custody  of  the  accused 
pending  the  appeal  and  state  court  would 
not  interfere  on  petition  for  writ  of  habeas 
corpus  to  procure  a  change  of  custodians. 
In  re  Lee  Look,   146   Cal.   567,   80   P.   858. 

70.  Where  no  Federal  question  is  involved, 
a  state  court  may  restrain  a  party  litigant  in 
a   Federal   court,    over   whose   person   It   has 
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bill  to  restrain  the  enforcement  of  a  decree  or  iudgment  of  a  Federal  court  on  the 
ground  that  it  was  procured  by  fraud.^° 

The  pendency  of  another  suit  in  all  respects  identical  is  matter  of  abatement^^ 
or  stay,*^  and  in  equity  relief  may  be  denied  or  conditions  imposed  to  avoid  a  possible 
conflict,  even  though  the  suits  are  distinct  or  not  precisely  identical.*^  A  nonciti- 
zen  stockliolder  may  maintain  a  suit  in  the  Federal  courts  to  restrain  the  use  of  the 
corporate  assets  in  an  alleged  ultra  vires  business,  and  have  the  matter  adjudicated 
therein,  notwithstanding  the  pendency  of  prior  suits  for  similar  relief  in  the  state 
courts,  all  the  suits  being  in  personam,  and  there  being  no  conflict  over  the  proper- 


jurisdiction,  until  he  shaU  make  such  dis- 
covery of  evidence  as  the  rules  of  equity 
require.  May  compel  discovery  of  matters 
necessary  to  fair  trial  of  law  action  in  Fed- 
eral court,  and  for  that  purpose  restrain 
prosecution  of  latter  action  pending  the  dis- 
covery, where  both  parties  are  residents  of 
same  state.  Shaw  v.  Frey  [N.  J.  Eq.]  59  A. 
811. 

80.  Keith  v.  Alger   [Tenn.]    85   S.  W.   71. 

81.  See  Abatement  and  Revival,   5  C.  L.  1. 

82.  The  pendency  in  a  state  court  of  a 
prior  action  between  the  same  parties  which 
involves  the  same  subject-matter  as  a  sub- 
sequent action  in  the  Federal  court  presents 
no  bar,  and  furnishes  no  ground  for  the 
abatement  of  the  latter  action.  Boatmen's 
Bank  v.  Fritzlen  [C.  C.  A.]  135  F.  650.  CaJi- 
not  be  pleaded  in  abatement.  German  Sav.  & 
Loan  Soc  v.  Tull  [C.  C.  A,]  136  F.  1.  Though 
the  state  court  has,  by  proper  process,  se- 
cured the  custody  or  dominion  of  specific 
property,  which  it  Is  one  of  the  objects  of 
the  suit  in  the  Federal  court  to  subject  to  its 
judgment  or  decree,  the  latter  action  should 
not  be  dismissed,  but  it  should  proceed  as 
far  as  may  be,  without  creating  a  conflict 
concerning  the  possession  of  the  property, 
and  then  be  stayed  until  the  proceedings  in 
the  state  court  have  been  concluded,  or  am- 
ple time  for  their  termination  has  elapsed. 
Boatmen's  Bank  v.  Fritzlen  [C.  C.  A.]   135  F. 

83.  See  Equity,   5  C.  L.  1144. 
ninstratlons:     A    court    will    not    entertain 

an  action  to  recover  property  in  the  Posses- 
sion of  defendant  as  receiver  of  another 
court  unless  leave  to  sue  its  receiver  ha^ 
been  obtained  from  the  latter  couj't  (Isom 
V.  Eex  Crude  Oil  Co.  [Cal.]  82  P.  319),  and 
the  want  of  power  in  the  Federal  court  to 
Entertain  such  a  suit  Is  held  to  be  jurlsdic^ 
tlonal  (Id.).  Federal  court  held  not  deprived 
ofTrisdiction  of  suit  against  assignee  of  lease 
to  cancel  same  by  reason  of  the  fact  that  the 
property  covered  thereby  was  m  the  hands 
of  a  receiver  appointed  by  a  state  court  m 
a  similar  action,  and  that  leave  had  not  been 
obtained  from  the  state  court  to  sue  him  he 
not  being  a  party  to  the  action  and  the  judg- 
ment in  no  way  interfering  with  him.  Id. 
A  state  court,  having  property  m  its  Posses- 
sion through  its  receiver,  may,  in  proper  case 
Ind  as  a  matter  of  comity,  order  him  to  turn 
it  over  to  the  Federal  court  in  aid  of  the 
enforcement  of  its  writ,  but  such  an  order 
in  an  improper  case  is  error  Order  Pending 
appeal  from  judgment  in  action  in  which  re- 
ceiver was  appointed  held  erroneous.  Id. 
Purchaser  of  railroad  under  decree  of  fore- 
closure by  Federal  court  and  receiver  ap- 
pointed by  such  court  can  be  sued  in  state 


court  for'  death  of  passenger  while  road  was 
being  operated  by  receiver,  where  decree  of 
foreclosure  provides  that  purchaser  shall 
take  property  subject  to  any  liability  in- 
curred by  receiver,  and  decree  appointing  re- 
ceiver provides  that  he  may  be  sued  in  any 
court  of  competent  jurisdiction,  particularly 
in  view  of  Federal  statute  authorizing  suits 
against  receivers  appointed  by  Federal  courts 
without  previous  leave  of  court.  Denver 
&  R.  G.  R.  Co.  v.  Gunning  [Colo.]  80 
P.  727.  In  New  York  the  commencement  of 
an  action  against  a  receiver  without  leave 
does  not  affect  the  jurisdiction.  Merely  con- 
stitutes contempt,  and  action  is  regular  until 
proceeding  is  stayed  or  set  aside  by  the 
court.  Pruyn  v.  Black,  93  N.  T.  S.  995.  Ac- 
tion by  a  trustee  in  bankruptcy  against  one 
holding  and  claiming  as  his  own  money  al- 
leged to  have  been  paid  by  the  bankrupt  in 
fraud  of  creditors  may  be  brought  in  court 
of  common  pleas,  since  it  would  have  had 
jurisdiction  if  bankruptcy  had  not  inter- 
vened. Breokons  v.  Snyder,  211  Pa.  176,  60 
A.  575.  It  is  proper  for  a  state  court  render- 
ing judgment  against  a  receiver  appointed 
by  a  Federal  court  to  certify  such  judgment 
to  the  latter  court  to  be  disposed  of  as  it 
may  see  fit.  Reardon  v.  "White  [Tex.  Civ. 
App.]  87  S.  W.  365.  A  state 'court,  within  the 
exercise  of  its  jurisdiction  over  a  case  prop- 
erly pending  before  it,  has  the  power  to  de- 
termine the  effect  of  a  judgment  and  decree 
of  a  Federal  court,  and  a  conveyance  made 
in  pursuance  thereof,  where  rights  there- 
under are  asserted  in  cases  pending  before  it. 
Federal  court  is,  however,  better  qualified  to 
determine  these  facts.  Id.  Plaintiff  attach- 
ed realty  of  defendant  in  an  action  in  the 
Federal  court.  Pending  the  action,  insolv- 
ency proceedings  were  instituted  against 
defendant  in  a  state  court,  and  a  receiver 
was  appointed,  who  sold  such  attached  land, 
the  execution  of  a  conveyance  therefor,  how- 
ever, being  deferred  until  final  settlement  of 
the  insolvent's  estate.  Subsequently  plain- 
tiff recovered  judgment  in  the  Federal  court, 
on  ■which  execution  was  issued,  but  the  state 
court  then  stayed  the  sale  of  the  attached 
property.  In  a  suit  by  the  receivers  against 
the  plaintiff  and  the  marshal.  Held  that,  in 
view  of  the  fact  that  the  attachment  of 
realty  does  not  give  the  court  either  actual 
or  constructive  possession  thereof,  the  Fed- 
eral court  would  not  enjoin  the  receivers 
from  further  prosecuting  their  suit  but  would 
await  the  final  determination  thereof  by  the 
state  court.  Ingraham  v.  National  Salt  Co., 
139  F.  684.  Where  pending  a  suit  by  credit- 
ors in  state  court  to  set  aside  conveyance  as 
fraudulent  and  before  a  decree  or  pleading 
by  the  defendant  therein,  defendant  obtained 
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ty  in  custodia  legis.^*  A  court  which  has  the  actual  custody  and  possession  of 
property  to  which  another  court  of  concurrent  jurisdiction  has  prior  and  superior 
right  may  lawfully  retain  the  property  until  the  latter  courts  through  its  proper  of- 
ficer, requests  and  offers  to  receive  the  actual  possession  and  custody.'^  Where  suite 
are  pending  between  the  same  parties,  which  involve  the  same  issues,  in  two  courts 
of  concurrent  jurisdiction,  it  is  the  first  final  judgment,  although  it  may  be  rendered 
in  the  second  suit,  which  renders  the  issues  res  adjudicata  in  the  other  court.*" 

(§  9)  B.  Ancillary  or  assistant.^'' — Jurisdiction  having  attached  or  being  in 
process  of  acquisition  by  a  court  having  jurisdiction,  other  courts  in  other  places  may 
exercise  ancillary  or  assistant  jurisdiction,  and  the  court  of  principal  jurisdiction  may 
also  exercise  it.*'  An  ancillary  or  assistant  jurisdiction  can  be  exercised  only  where 
there  is,  or  can  be,  a  principal  jurisdiction.*" 

A  court  having  jurisdiction  of  appeals  in  criminal  cases  has  by  reason  thereof 
appellate  jurisdiction  of  actions  to  enforce  recognizance  and  appearance  bonds  given 
by  the  defendants  in  such  cases,""  but  not  of  proceedings  to  revive  a  cost  judgment 
against  a  prosecuting  witness."^ 

(§9)  C.  General  or  inferior,  limited  and  special  jurisdiction.^" — General 
jurisdiction  is  that  which  is  not  within  the  territorial  bounds  limited  as  to  nature 
of  subject-matter,  amount  in  controversy,  or  character  of  parties."^     The  fact  that 


a  reconveyance  of  the  property  and  executed 
a  deed  of  homestead  thereon  in  accordance 
with  the  state  law,  and  was  thereafter  de- 
clared a  bankrupt,  held,  that  the  pendency 
of  the  suit  in  the  state  court  did  not  deprive 
the  bankruptcy  court  of  jurisdiction  nor  re- 
lieve it  of  the  duty  to  determine  the  claim  of 
the  bankrupt  to  his  homestead  exemption, 
since  such  question  was  not  at  issue  in  such 
suit.  In  re  Allen  &  Co.,  134  F.  620.  "Where, 
pending  action  in  Federal  court  against  state 
bank,  assignee  was  appointed  by  state  court 
under  Pub.  St.  N.  H.  1891,  c.  62,  in  whom 
assets  were  vestfed,  held,  that  Federal  court 
would  not  interpose  summarily  by  denying 
execution  to  plaintiff  which  might  be  preju- 
dicial to  his  rights,  in  view  of  the  uncertain- 
ty of  the  rights  of  the  parties  under  such 
statute,  and  the  fact  that  defendant  has  clear 
remedy  at  common-law  against  wrongful  en- 
forcement of  judgment.  Anglo-American 
Land  Mortg.  &  Ag.  Co.  v.  Cheshire  Provident 
Inst,  134  P.  152. 

84.  Consumers'  Gas  Trust  Co.  v.  Quinby 
[C.  C.  A.]   137  F.  882. 

State  and   Federal   courts.     Boatmen's 
v.    Fritzlen    [C.    C.   A.]    135    F.    650. 
Boatmen's  Bank  v.  Pritzlen  [C.  C.  A.] 
135  F.  650. 

87.  See  4  C.  L.  337. 

88.  Federal  circuit  court  has  no  jurisdic- 
tion of  bill  which  seeks  to  reach  and  dis- 
tribute to  those  entitled  thereto  the  proceeds 
of  a  sale  of  land  to  the  government  on  the 
theory  that  it  is  ancillary  to  an  action  at 
law  to  recover  such  land  from  the  United 
States,  in  which  the  rival  claimants  united  in 
procuring  final  judgment  in  favor  of  two  of 
their  number,  under  an  agreement  that  the 
proceeds  of  the  sale  were  to  be  distributed 
by  arbitration.  Suit  is  one  on  contract. 
Stillman  v.  Combe,  197  U.  S.  436,  49  Law.  Ed. 

822. 

89.  The  superior  court  has  no  jurisdiction 
to  condemn  land  for  a  road,  where  the  county 
commissioners  have  no  jurisdiction  to  estab- 
lish   it    because    of    defects    in    the    petition 


85. 

Bank 

86. 


therefor.     Chelan  County  v.  Navarre  [Wash.1 
80    P.    845. 

90.  Since  an  appeal  in  a  criminal  case  in 
which  defendant  is  charged  with  a  felony 
lies  to  the  supreme  court,  proceedings  by 
scire  facias  to  enforce  a  recognizance  bond 
given  by  defendant  in  such  a  case  are  within 
the  appellate  jurisdiction  of  that  court  re- 
gardless of  the  amount  involved,  they  being 
regarded  as  merely  a  continuation  of  the 
criminal  proceeding.  State  v  Epstein,  186 
Mo.  89,  84  S.  W.  1120.  The  supreme  court 
has  jurisdiction  of  an  appeal  from  a  judg- 
ment forfeiting  an  appearance  bond  re- 
gardless of  the  amount  involved,  If  the  bond 
was  given  in  a  criminal  proceeding  within 
its  jurisdictional  power.  Matter  of  the  for- 
feiture is  regarded  as  attached  to  Tke  prose- 
cution, and  this  rule  may  perhaps  apply  in 
case  of  a  proceeding  to  set  aside  a  judgment 
of  forfeiture.  State  v.  Cox  [La.]  38  So.  456. 
Where  appearance  bond  for  $300  is  adjudged 
forfeited  in  a  prosecution  in  which  a  nolle 
prosequi  is  subsequently  entered,  and  in 
which  it  would  be  necessary  that  the  max- 
imum penalty  should  be  imposed  in  order  to 
entitle  the  defendant  to  appeal  to  the  su- 
preme court,  no  appeal  lies  to  that  court  frpra 
a  judgment  dismissing  a  rule  to  set  aside  the 
forfeiture.     Id. 

91.  Proceeding  to  revive  a  cost  judgment 
against  a  prosecuting  witness  in  a  criminal 
proceeding  before  a  justice  of  the  peace  is 
a  civil  proceeding,  and  no  constitutional 
question  being  Involved,  the  supreme  court 
has  no  appellate  jurisdiction  where  judg- 
ment is  for  less  than  the  jurisdictional 
amount.     Sta*e  v.  French  [Mo.]  87  S    W    451 

OS.     See  4  C.  L.   338.  '     " 

93.  Cyc.  Law  Diet.  "General  Jurisdiction." 
District  court  has  jurisdiction  of  suit  to 
restrain  enforcement  of  judgment  of  county 
court  on  the  ground  that  it  was  obtained 
through  fraud  and  conspiracy.  People  v 
District  Court  of  Third  Judicial  Dist.  [Colo  ] 
79  P.  1024.  Circuit  courts  of  Florida  are 
courts  of  moBt  general  jli(#Ssdiction,   and  the 
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the  parties  see  fit  to  include  two  legally  distinct  causes  of  action  in  one  cause  does 
not  make  them  so  dependent  one  upon  the  other  that  jurisdiction  of  the  supreme 
court  over  the  former  carries  with  it  jurisdiction  over  the  latter."*  In  Texas  the 
jurisdiction  of  district  courts  in,  the  administration  of  the  estates  of  deceased  per- 
sons is  appellate  onlj^^^ 

Statutes  conferring  jurisdiction  upon  inferior  courts  are  strictly  construed  and 
will  not  be  aided  by  construction  or  extended  by  inference  or  implication  beyond 
their  express  terms.""     The  jurisdiction  of  probate,"^  justice/*'  city,""  municipal,^ 


amount  involved  being  sufficiently  large,  and 
the  parties  being  before  the  court,  all  bona 
fide  transitory  actions  are  within  its  power 
to  hear  and  determine.  Putnam  Lumber  Co. 
V.  Bllis-Toung  Co.  [Pla.]  39  So.  193.  District 
court  has  jurisdiction  of  quo  warranto  pro- 
ceedings instituted  by  attorney  general  to 
have  franchise  of  municipal  corporation  de- 
clared void,  and  when  he  exhibits  infor- 
mation to  such  court  it  must  direct  writ  to 
issue  as  matter  of  course.  Has  no  discretion. 
State  V.  Kent  [Minn.]  104  N.  W.  948.  Even 
if  court  has  any  discretion  It  exhausts  it 
when  it  exercises  it  upon  the  preliminary 
application  for  leave  to  file  the  information, 
but  it  is  not  thereby  deprived  of  the  right 
to  dismiss  the  proceedings  if  it  subsequently 
appears  that  it  acted  improvidently  or 
through  inadvertence  and  under  a  misappre- 
hension of  the  facts.  Id.  The  district  court 
has  jurisdiction  to  assign  dower,  it  being  a 
matter  of  which  the  common  law  courts  had 
jurisdiction.  Swobe  v.  Marsh  [Neb.]  102  N. 
^-  619. 

94.  F.  sued  C.  for  sum  less  than  $1,000  for 
breach  of  warranty  of  title  to  land  and  made 
B  under  whose  judgment  he  had  been  evict- 
ed, a  party.  C.  pleaded  in  defense,  and  also 
pleaded  cause  of  action  against  B.  in  his  own 
behalf  for  foreclosure  of  a  lien  on  the  lot. 
Held,  that  two  causes  of  action  were  legally 
distinct  and  supreme  court  had  no  appellate 
jurisdiction  over  that  between  P.  and  C, 
though  it  had  over  that  between  B.  and  C. 
Brown  v.  Gates  [Tex.]  13  Tex.  Ct.  Rep.  179,  87 

S.  W.  1149.  .     ^     .,   .. 

95.  Its  jurisdiction  only  extends  to  deter- 
mination of  questions  presented  bv  the  ap- 
peal. Levy  v.  Moody  &  Co.  [Tex.  Civ.  App.] 
87  S  "W.  205.-  Cannot,  on  appeal  from  order 
of  county  court  removing  an  administrator, 
order  a  sale  of  the  property  of  the  estate.     Id 

96  Probate  court  is  a  court  of  special 
jurisdiction  which  has  only  such  powers  as 
are  expressly  granted  or  can  be  reasonably 
and  necessarily  implied  from  some  express 
provision.  Richardson  v.  Daggett,  24  App.  D. 
C  440  The  New  York  city  court  is  a  court  of 
limited  jurisdiction,  having  only  such  powers 
as  have  been  conferred  upon  it  by  statute. 
Dyer  v.  Kratzenstein,  92  N.  T.  S.  1012. 

97  District  of  Columbia;  Probate  court 
has  no  power-  to  determine  question  of  title 
between  the  estate  and  persons  in  possession  of 
personal  property  claiming  ownership  there- 
of Richardson  v.  Daggett,  24  App.  D.  C.  440. 
D  C  Code  §  122,  providing  for  proceedings 
In  the  probate  court  for  the  discovery  of 
concealed   assets,    does   not  confer  any   such 

""nitnols:  '  County  court  is  not  vested  with 
general  equitable  powers.  Hurd's  Rev.  St. 
p.  1274,  c.  95,  par.  23,  giving  judge  of  county 


court  authority  to  issue  an  order  directing 
the  county  court  to  seize  household  goods 
covered  by  a  chattel  mortgage,  does  not  con- 
fer jurisdiction  on  county  court  to  entertain 
proceeding  to  foreclose  such  mortgage,  but 
circuit  court  is  proper  place  in  which  to 
bring  such  proceedings.  Summers  v.  Robin- 
son, 116  111.  App.  489.  The  equitable  juris- 
diction of  county  and  probate  courts  does  not 
include  the  power  to  reform  a  written  in- 
strument under  seal  so  as  to  vary  or  qualify 
the  language  used  therein,  or  to  declare  a 
deed  absolute  upon  its  face  to  be  a  mortgage. 
Rook  V.  Rook,  111  111.  App.   398. 

MnssachuKetts;  Probate  court  has  juris- 
diction to  hear  and  determine  whether  in- 
heritance tax  is  payable  and  the  amount  to 
be  paid.  Bradford  v.  Storey  [Mass.]  75  N.  B 
256. 

Xebraska:  The  county  court  has  jurisdic- 
tion to  assign  dower  only  when  the  right 
thereto  is  not  disputed  by  the  heirs  and 
devisees,  or  any  persons  claiming  under  them 
or  either  of  them.  Swobe  v.  Marsh  [Neb.] 
102  N.  W.  619. 

'Se\r  York;  Surrogate  has  no  power  to 
construe  a  will  in  a  proceeding  and  at  a 
time  when  such  construction  is  not  incidental 
to  any  power  conferred  by  statute.  In 
re  Burdick's  Will,  98  App.  Div.  560,  90  N.  T. 
S.  161.  May  do  so  whenever  it  is  necessary 
to  accomplish  distribution  in  an  accounting 
in  the  surrogate's  court,  though  the  disposal 
of  the  proceeds  of  realty  is  involved.  In  re, 
Keogh,  95  N.  T.  S.  191.  Cannot  determine 
the  validity  of  a  disputed  assignment  of  an 
interest  in  the  estate  of  a  decedent.  In  re 
Losee's  Estate,  46  Misc.  363,  94  N.  Y.  S.  1082. 

Ohio;  Probate  court  is  without  jurisdic- 
tion in  a  proceeding  by  a  municipality  to 
appropriate  land  to  determine  whether  the 
preliminary  resolution  was  passed.  Erie  R. 
Co.  V.  Youngstown,   5  Ohio  C.  C  (N.   S.)    332. 

Oklahoma;  By  the  organic  act  all  chan- 
cery power  is  vested  in  the  district  and  su- 
preme courts  respectively,  and  the  probate 
courts  do  not  possess  such  power.  Cannot  ap- 
point receiver.  Garrett  v.  London  &  L.  Fire 
Ins.  Co.  [Okl.]  81  P.  421. 

Pennsylvania ;  Orphans'  court,  by  virtue 
of  its  equity  powers,  has  authority  to  de- 
termine title  to  money  deposited  in  the  name 
of  decedent  which  is  claimed  by  a  third 
person.  In  re  Crosetti's  Estate,  211  Pa.  490, 
60  A.  1081.  Under  Pa.  Act  June  16,  1836,  §  19 
(P.  L.  792).  giving  orphans'  court  jurisdiction 
over  all  cases  wherein  executors  may  be 
possessed  of  or  are  in  any  way  accountable 
for  any  real  or  personal  estate  of  a  decedent, 
that  court  has  jurisdiction  to  compel  a  sur- 
viving partner,  who  is  also  an  executor  of 
his  deceased  partner's  estate,  to  account  for 
his   deceased   partner's   interest   in   the   firm. 
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and  other  inferior  courts  is  fixed  by  statute,  and  varies  in  the  different  states.^  The 
"New  York  court  of  claims  has  jurisdiction  to  hear  and  determine  any  private  claim 
against  the  state,  filed  within  the  proper  time.' 


Moore  v.  Fidelity  Trust  Co.   [C.  C.  A.]  138  F. 

1,  afg-.  134  F.  489. 

Texas:  County  court  is  a  court  of  general 
jurisdiction  with  reference  to  probate  mat- 
ters, and  its  orders  are  binding  on  collateral 
attack  unless  the  record  shows  want  of  jur- 
isdiction to  make  it.  Wallace  v.  Turner  [Tex. 
Civ.  App.]  13  Tex.  Ct.  Rep.  824,  89  S.  W.  432. 
Proceeding  to  compel  executor  to  correct  his 
inventory  of  the  estate  so  as  to  include 
property  belonging  to  the  estate  alleged  to 
be  in  his  possession  which  he  failed  to  em- 
brace therein  Is  not  an  action  for  debt  against 
him  so  as  to  be  beyond  the  jurisdiction 
of  the  county  court,  but  was  within  its  pro- 
bate jurisdiction  under  Const,  art.  5,  §  16; 
Rev.  St.  1895.  art.  1840;  Batts'  Ann.  Civ.  St. 
arts  1973-197B.  Moore  v.  Mertz  [Tex.  Civ. 
App!]  85  S.  W.  312.  Under  Kurd's  Rev.  St. 
1903,  c.  24,  §  557,  and  c.  37,  §  93,  county 
court  has  jurisdiction  to  confirm  a  special 
assessment  and  to  entertain  an  application 
for  judgment  and  order  of  sale  at  a  probate 
term.  People  v.  Brown,  218  111.  375,  75  N.  E. 
989 

98.  Action  against  sheriff  for  damages  for 
nonperformance  of  an  official  duty,  and  to 
recover  penalty  imposed  by  law,  not  an  ac- 
tion on  contract  within  Code  Civ.  Proc.  §  66, 
subd.  1,  fixing  the  Jurisdiction  of  justices  of 
the  peace.  Oppenheimer  v.  Regan  [Mont.] 
79  P.   695. 

9».  Alabama!  Under  Acts  1863,  pp.  122, 
123,  city  court  of  Montgomery  has  jurisdic- 
tion of  summary  proceedings  under  Code 
1896,  §§  3763-3767,  3810,  3811,  against  an 
attorney  residing  within  its  territorial  jur- 
isdiction, for  failure  to  turn  over  money 
collected  by  him  as  attorney  for  the  state. 
McDonald  v.  State  [Ala.]  39  So.  257.  Facts 
set  forth  in  notice  and  motion  held  to  have 
given  court  jurisdiction  of  subject-matter 
for  statutory  purpose  of  a  summary  judg- 
ment.    Id. 

Georgia:  City  court  of  Americus  has  jur- 
isdiction to  foreclose  a  lien  in  favor  of  the 
proprietor  of  a  sawmill  on  the  product  of  the 
mill  for  work  done  on  material  furnished  by 
another,  at  least  where  the  principal  of  the 
amount  claimed  does  not  exceed  the  jurisdic- 
tion of  the  county  court.  Acts  1900,  p.  93,  §  2, 
and  Civ.  Code  1895,  §  5842  construed.  Cham- 
bliss  V.  Hawkins  [Ga.]  51  S.  E.  337. 

1.  New  York  municipal  court  has  no  equi- 
table jurisdiction,  except  that  in  summary 
proceedings  a  person  to  or  against  whom  a 
precept  is  issued  may  set  up  an  equitable 
defense.     Laws  1902,  p.  1490,  c.  680,  §  2,  subd. 

2.  Kraus  v.  Smolen,  92  N.  T.  S.  329.  Cannot 
reform  written  instruments.  Id.  Has  no 
jurisdiction  of  equitable  action  to  rescind 
contract.  Bellettiere  v.  Xawlor,  93  N.  T.  S. 
471.  Action  by  trustee  in  bankruptcy  to  re- 
cover debt  alleged  to  be  due  bankrupt,  in 
which  alleged  assignee  of  claim  was  substi- 
tuted as  defendant,  held  not  one  in  equity. 
Beichardt  v.  American  Platinum  Works,  94  N. 
T.  S.  384.  In  action  for  conversion  based  on 
levy  on  property  under  execution  issued 
against  third  person,  held,  that  court  did  not, 
in  view  of  the  evidence,  exercise  the  powers 


of  court  of  equity  in  declaring  bill  of  sale 
under  which  plaintiff  claimed  to  be  fraudu- 
lent, the  issue  as  to  whether  sale  was  made 
in  good  faith  being  one  of  fact.  Milella  v. 
Simpson,  94  N.  T.  S.  464.  Has  no  Jurisdiction 
of  actions  to  enforce  attorneys'  liens.  Flan- 
nery  V.  Geiger,  92  N.  T.  S.  785.  Action  held 
one  on  plaintifE's  retainer  as  for  money  had 
and  received  by  defendant  to  his  use,  and 
not  one  to  enforce  his  lien.  Id.  Has  juris- 
diction of  actions  on  Judgments  only  when 
they  were  rendered  by  courts  not  of  record. 
Laws  1902,  p.  1488,  c.  580,  §  1,  subd.  6.  Mut- 
tart  V.  Muttart,  93  N.  Y.  S.  468.  Has  none 
of  action  on  judgment  of  New  Jersey  court  of 
chancery.  Id.  Under  Laws  1902,  p.  1633,  c. 
580,  §  139,  has  no  jurisdiction  of  actions  on 
contracts  of  conditional  sale  of  personalty, 
or  of  hiring  of  personalty  when  title  does 
not  vest  in  the  person  hiring  until  the  pay- 
ment of  a  certain  sum,  or  on  chattel  mort- 
gages given  to  secure  the  purchase  price  of 
chattels.  Fidelity  Loan  Ass'n  v.  Connolly, 
92  N.  T.  S.  252.  Does  not  apply  to  chattel 
mortgage  to  secure  a  loan.  Id.  Action  by 
vendee  of  piano  to  recover  instalments  paid, 
as  authorized  by  Laws  1897.  p.  541,  c.  418, 
§  116,  as  amended  by  Laws  1900,  p.  1624,  c. 
762,  after  vendor's  assignee  had  recovered 
possession  of  the  piano  in  replevin  for  non- 
payment of  instalments  due,  is  action  for 
money  had  and  received  and  not  one  arising 
on  contract  of  conditional  sale  of  personalty. 
Woodman  v.  Needham  Piano  &  Organ  Co.,  94 
N.  Y.  S.  371.  Has  no  Jurisdiction  of  actions 
for  assault.  Laws  1902,  p.  1487,  c.  680,  §  1, 
subd.  14.  Rein  v.  Brooklyn  Heights  R.  Co., 
94  N.  T.  S.  636.  Action  by  passenger  against 
street  railway  for  damages  for  assault  by 
conductor  held  action  for  negligence  and  not 
for  assault  and  battery.  Arkin  v.  Inter- 
borough  Rapid  Transit  Co.,  95  IST.  T.  S.  913. 
Since  action  for  breach  of  contract  of  car- 
riage lies  for  assault  by  conductor  on  pas- 
senger, plaintiff  in  action  for  assault  may 
amend  his  pleadings  so  as  to  make  it  an 
action  on  contract,  and  where  proof  warrants 
recovery  therefor,  pleadings  will  on  appeal 
be  treated  as  so  amended  (Laws  1902,  c.  580, 
§§  166,,  326),  and  municipal  court  will  be 
held  to  have  had  Jurisdiction.  Rein  v. 
Brooklyn  Heights  R,  Co.,  94  N.  T.  S.  636. 
Complaint  held  to  state  cause  of  action  for 
assault  and  battery  and  false  Imprisonment 
and  not  one  for  breach  of  contract  of  car- 
riage. Busch  V.  Interborough  Rapid  Transit 
Co.,   93  N.  Y.   S.    372. 

2.  Alabama:  Provision  of  Act  Dec.  5,  1900 
(Acts  1900-01,  p.  107),  conferring  jurisdiction 
of  all  cases  formerly  triable  In  county  court 
of  Walker  county  on  the  newly  created 
Walker  county  court  of  law  and  equity,  held 
germane  to  the  title.  Norvell  v.  State  [Ala.] 
39  So.  357.  Even  if  that  part  of  the  act  abol- 
ishing the  county  court  of  Walker  county  is 
not  a  matter  referable  to  or  embraced  in  the 
subject  of  the  act  as  expressed  in  the  title, 
that  part  of  it  which  creates  the  new  court 
is  valid.     Id. 

Indiana:  Mayor,  being  given  the  Jurisdiction 
of    a   justice    of   the    peace    within    the    city 
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(§9)  D.  Original  jurisdiction  of  courts  of  last  resort.* — This  includes  the 
prerogative  common-law  jurisdiction  necessary  to  the  proper  control  and  supervision 
of  the  courts  below/  and  in  its  more  common  sense  includes  such  as  the  constitution 
and  statutes  enumerate."     Except  in  these  cases  their  jurisdiction  is  appellate  only.'' 


(Burns'  Ann.  St.  1901,  §  3497),  has  Jurisdiction 
of  bastardy  proceedings  against  a  resident  of 
the  city  under  Id.  §§  990,  et  seq.  Evans  v. 
State  [Ind,]  74  N.  B.  244.  Commissioners' 
courts  have  limited  powers,  and  only  such 
jurisdiction  as  is  expressly  conferred  by 
statute,  or  necessarily  Implied  tq  enable  them 
to  carry  out  the  powers  expressly  granted. 
Under  Burns'  Ann.  St.  1901,  §  5653a,  their 
power  is  restricted  to  tiling  public  open 
drains  already  constructed,  and  they  have 
no  power  to  direct  the  construction  of  a  tiled 
drarn  In  new  territory.  Kemp  v.  Adams 
[Ind.]  73  N.  E.  590.  It  Is  immaterial  that  the 
want  of  jurisdiction  relates  only  to  a  part 
of  the  proposed  drain,  where  It  was  acted 
upon   as  an   entirety.     Id. 

Kentucky;  The  fiscal  court  having  no  jur- 
isdiction over  the  assessment  of  property,  it 
has  no  authority  to  buy  plats  to  aid  the  as- 
sessor in  making  assessment.  Jefferson 
County  V.  Young  [Ky.]    86   S.  W.   985. 

New  Jersey:  Small  cause  court  has  no 
jurisdiction  to  try  claim  of  property  taken 
under  a  distress  warrant.  P.  L.  1903,  p.  270, 
§  62,  construed.  Bulkley  v.  Wilkinson  [N.  J. 
Xaw]    60  A.   953. 

Ohio:  Common  pleas  Courtis  without  jur- 
isdiction over  receivers  appointed  by  the 
probate  court  to  take  care  of  property  In- 
volved In  common  pleas  suit.  American  Eng. 
Spec.  Co.  V.  O'Brien,  2  Ohio  N.  P.   (N.  S.)  550. 

3.  Code  Civ.  Proc.  §  264.  Litchfield  v. 
Bond,  93  N.  T.  S.  1016.  Of  claim  for  damages 
due  to  cutting  of  trees  by  state  engineer 
while  making  survey  pursuant  to  a  statute 
(Laws  1902,  p.  1125,  c.  473),  though  act  did 
not  authorize  entry  on  private  property,  or 
provide   for   compensation   for   so   doing.     Id. 

4.  See  4  C.  L.   339. 

5.  See,  also,  Appeal  and  Review,  5  C.  L. 
121,  and  the  titles  of  the  prerogative  writs 
such  as  Mandamus,  4  C.  L.  506;  Prohibition, 
Writ  of,  4  C.  L.  1084;  Quo  Warranto,  4  C.  L. 
1177,  etc.  In  the  absence  of  apparent  juris- 
diction over  a  cause  in  any  appellate  court, 
the  supreme  court  has,  under  its  supervisory 
jurisdiction,  the  authority  to  instruct  the 
court  of  original  jurisdiction,  the  district 
court,  to  reinstate  a  case  dismissed  for  want 
of  jurisdiction  If  It  Is  manifest  that  the 
court  has  jurisdiction.  Reynolds  v.  Carroll 
[La.]  38  So.  470.  Where  the  only  issues 
submitted  to'  the  supreme  court  for  decision 
on  an  application  for  a  writ  of  prohibition 
and  certiorari  have  become  abstract  ques- 
tions, or  affect,  at  the  utmost,  matters  over 
which,  presumptively,  the  court  of  appeal 
has  appellate  jurisdiction  by  reason  of  the 
amounts  likely  to  be  Involved,  the  supreme 
court  will  not  presently  take  Jurisdiction 
over  the  matter.  Albert  Mackie  Grscery  Co. 
V.  Pratt  [La.]  38  So.  250.  The  fact  that  two 
suits  for  divorce,  one  by  the  husband  and 
one  by  the  wife,  In  which  conflicting  orders 
have  been  made,  are  pending  In  different 
circuit  courts,  is  not  ground  for  a  writ  of 
mandamus  to  settle  the  conflict  in  Jurisdic- 
tion (Wells  v.  Montcalm  Circuit  Judge  [Mich.] 
102  N.  W.  1001),  but  prohibition  is  the  proper 
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remedy  to  settle  the  conflict,  and  to  vacate 
the  orders  improperly  granted  (Wells  v, 
Montcalm  Circuit  Judge  [Mich.]  12  Det.  Leg. 
N.  301,  104  R  W.  318).  In  the  absence  of 
express  statutory  power,  or  a  provision  giv- 
ing them  general  powers  of  supervision  and 
control  over  Inferior  courts,  appellate  courts 
have  no  authority  to  Issue  writs  of  prohibi- 
tion or  mandamus  to  inferior  courts  or 
judges  except  in  aid  of  appellate  Jurisdiction. 
Dunn  V.  St.  Louis  S.  W.  R.  Co.  [Tex.  Civ. 
App.]  13  Tex.  Ct.  Rep.  665,  88  S.  W.  532.  The 
court  of  civil  appeals  has  only  such  appellate 
jurisdiction  as  is  conferred  on  it  by  law.  Id. 
Has  no  power  to  issue-  writ  of  prohibition  to 
restrain  defendants  from  asserting  rights  un- 
der restraining  order  issued  by  judge  of  dis- 
trict court.  Const,  art.  5,  §  6,  and  Sayles' 
Ann.  Civ.  St.  1897,  arts.  997,  1000,  construed. 
Id.  Has  no  power  by  mandamus  to  compel 
Judge  to  proceed  to  trial  of  cause  pending 
before  court  on  motion  for  new  trial,  in 
absence  of  showing  that  court  has  been  re- 
quested to  act  on  motion  or  has  refused  to 
do  so.  Id.  Provision  of  art.  1000  that  court 
may  Issue  writ  to  compel  district  Judge  to 
proceed  to  trial  and  judgment  "agreeably  to 
the  principles  and  usages  of  law"  refers  only 
to  procedure  in  appellate  court.  Id.  The 
writ  of  mandamus  cannot  be  made  a  sub- 
stitute for  an  appeal  or  writ  of  error,  par- 
ticularly where  the  court  from  which  It  Is 
sought  Is  given  no  revisory  control  over  that 
against  which  It  Is  asked.  Not  from  supreme 
court  to  court  of  civil  appeals.  Smith  v. 
Conner  [Tex.]  84  S.  W.  815. 

6.  California:  The  supreme  court  Is  the 
only  tribunal  which  can  determine  the 
amount  of  the  salary  of  the  Justices  of  the 
district  courts  of  appeal.  Harrison  v.  Colgan 
[Cal.]  81  P.  1010.  While  the  supreme  court 
has  both  original  and  appellate  Jurisdiction 
of  disbarment  proceedings.  It  will  decline  to 
entertain  the  accusation  as  an  original  pro- 
ceeding except  when  the  prosecution  has 
been  Instituted  by  a  bar  association,  or  other 
public  body,  in  the  public  Interest.  Has  ju- 
risdiction under  Code  Civ.  Proc.  §  287.  In  re 
Ashley,  146  Cal.  600,  80  P.  1030.  When  the 
accuser  is  a  private  person  alleging  miscon- 
duct prejudicial  to  himself.  It  is  more  con- 
venient and  appropriate  that  the  proceeding 
should  be  Instituted  and  the  Issues  tried  In 
the  superior  court  of  the  county  where  the 
misconduct  Is  alleged  to  have  occurred,  and 
where  It  Is  presumed  the  witnesses  reside. 
Id.  District  courts  of  appeal  have  exclusive 
power  to  admit  persons  to  the  bar.  Act 
Feb.  15,  1905.  Supreme  court  has  no  original 
jurisdiction,  and  contested  application  origin- 
ating In  that  court  will  be  transferred  to 
proper  district  court  of  appeal.  In  re  Hovey 
[Cal.]  80  P.  234. 

Massachusetts;  The  supreme  judicial  court 
has  power  to  terminate  a  trust  In  proper 
cases.  Welch  v.  Trustees  of  Episcopal  Theo- 
Ic.PT'cal   School    TMass.]    75   N.   S.    139. 

Minnesota;  The  supreme  court  has  origi- 
nal jurisdiction  to  Issue  writs  of  quo  war- 
ranto subject  to  such  regulations  and  condi- 
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§  10.  Appellate  jurisdiction^  depends  on  the  existence  of  a  judgment  or  order 
of  Trhich  the  court  below  has  jurisdiction"  and  which  by  the  common  law  or  the 
statutes  is  independently  of  other  judgments  subject  to  review.^"     The  distribution 


tions  as  It  may  prescribe.  Const,  art.  3,  |  1, 
Gen.  St.  1894,  §  4823.  State  v.  Kent  [Minn.] 
104  N.  W.  948.  An  application  therefor  wiU 
not  be  granted  if  there  is  a  remedy  in  some 
other  court  which  is  at  all  adequate,  unless 
under  special  and  exceptional  circumstances, 
as  where  there  will  be  great  Injury  and  in- 
convenience to  the  public  by  reason  of  the 
delay  inpident  to  commencing  suit  in  the 
lower  court  and  awaiting-  a  final  determina- 
tion on  appeal.  Id.  The  court  may  exercise 
Its  discretion  and  refuse  to  order  the  writ 
to  issue  even  in  a  case  which  comes  within 
the  conditions  specified.  Leave  to  file  In- 
formation will  be  denied,  if  in  judgment  of 
court  application  should  have  been  made  to 
district  court.     Id. 

lUissonrl:  The  supreme  court  has  power 
to  interfere  by  certiorari  to  prevent  the 
court  of  appeals  from  exceeding  its  Jurisdic- 
tion. Const.  Am.  1884,  §  8.  As  where  it  at- 
tempts to  enter  final  judgment  in  a  case 
pending  before  it  on  appeal  from  an  order 
dissolving  a  temporary  Injunction.  State  v. 
Smith   [Mo.]   86  S.  W.  867. 

Sonth  Dakota  supreme  court  has  original 
jurisdiction  of  actions  against  the  state 
on  claims  disallowed  by  the  auditor.  Michel 
Brewing  Co.  v.  State  [S.  D.]  103  N.  W.  40. 
If  an  issue  of  fact  arises  which  the  (jourt 
shall  deem  necessary  to  be  tried  by  jury,  It 
is  required  to  certify  it  to  the  circuit  court 
for  that  purpose.  Rev.  Code  Civ.  Proc.  §  27. 
Id.  '  The  parties  cannot,  after  such  issues 
have  been  so  certified  with  directions  that 
they  be  tried  by  a  jury,  waive  a  jury,  and 
by  consent  confer  on  the  circuit  court  juris- 
diction to  try  them.     Id. 

Waaliington ;  The  supreme  court  has  orig- 
inal jurisdiction  to  issue  writs  of  prohibi- 
tion only  for  the  purpose  of  restraining  un- 
authorized judicial  and  quasi  judicial  power. 
Mandatory  injunction  applied  for  to  pro- 
hibit land  commissioner  from  delivering 
proposed  lease  of  public  land  and  to  compel 
him  to.  advertise  a  lease  of  such  land  for 
sale  at  public  auction,  held  In  effect  a  writ 
of  prohibition  to  prevent  act  which  was 
neither  Judicial  nor  quasi  Judicial,  and  su- 
preme court  had  no  original  Jurisdiction  to 
grant   it.     State  v.   Boss    [Wash.]    81   P.    865. 

Wiseonoln:  The  original  Jurisdiction  of 
the  supreme  court  extends  to  all  judicial 
questions  affecting  the  sovereignty  of  the 
state.  Its  franchises  or  prerogatives,  or  the 
liberties  of  the  people.  Controversy  as  to 
which  of  two  bodies  was  the  regular  republi- 
can convention,  and  which  of  two  sets  of 
claimants  was  entitled  to  place  on  ballot  as 
republican  nominee.  State  v.  Houser,  122 
Wis.  534,  100  N.  W.  964.  Controversy  held 
to  be  of  so  grave  a  character  and  of  such 
public  importance  as  to  warrant  court  in 
exercising  such  Jurisdiction.  Id.  In  Texas 
the  raising  of  an  issue  of  fact  deprives  the 
supreme  court  of  original  Jurisdiction.  Gor- 
don V.  Terrell  [Tex.]  14  Tex.  Ct.  Rep.  320,  89 
S.  W.   1052. 

7.  Arkansas:  Supreme  court  on  appeal 
from  a  decree  annulling  a  street  railway 
franchise  has  no  authority  to  restrain  city 
from    interfering   with    tracks    pending   pro- 


ceedings to  determine  company's  rights  un- 
der an  ordinance,  that  being  a  provisional 
relief  to  be  awarded  by  the  court  In  which 
such  proceedings  are  instituted,  subject  to 
review  on  appeal.  Little  Rock  R.  &  Blec.  Co. 
V.   North   Little   Rock   [Ark.]    88    S.   W.    1026. 

Georgia:  The  supreme  court  has  no  origi- 
nal jurisdiction,  but  Is  a  court  alone  for 
the  trial  and  correction  of  error.  Civ.  Code 
1895,  §  6836.  In  absence  of  any  statutory 
provision,  has  no  authority  to  try  a  traverse 
to  a  return  of  service  of  a  bill  of  excep- 
tions, or  to  refer  to  trial  court  the  issue  of 
fact  as  to  truth  of  such  return,  but  writ 
of  error  will  not  be  dismissed  where  bill 
and  entries  thereon  show  jurisdiction  of  su- 
preme court.  Georgia,  etc.,  R.  Co.  v.  Lasseter 
[Ga.]    51   S.    E.    15. 

Kentucky:  The  jurisdiction  of  the  court 
of  appeals  Is  appellate  only,  and  It  has  no 
original  Jurisdiction  to  appoint  a  receiver 
to  take  charge  of  property  involved  In  cases 
before  It,  or  to  grant  restraining  orders  to 
protect  the  rights  of  parties.  Dupoyster  v. 
Ft.  Jefferson  Imp.  Co.'s  Receiver  [Ky.]  89  S. 
W.  509.  Allowance  to  wife's  attorney  in  di- 
vorce suit  cannot  be  made  in  the  first  in- 
stance by  the  court  of  appeals,  but  can  only 
be  reviewed  by  it  after  having  been  made 
in  the  circuit  court.  Mulr  v.  Muir  [Ky.]  87 
S.  W.    1070. 

Missaurl;  On  appeal  from  an  order  dis- 
solving a  temporary  injunction,  the  jurisdic- 
tion of  the  court  of  appeals  is  wholly  appel- 
late, and  it  has  no  power  to  dispose  of  the 
whole  case  and  direct  a  final  Judgment. 
That  would  involve  an  exercise  of  original 
jurisdiction.  State  v.  Smith  [Mo.]  86  S.  W. 
867. 

8.  See  4  C.  Li  340.  See,  also,  Appeal  and 
Review,    5    C.    L.    121. 

9.  District  court,  in  so  far  as  Justice  court 
is  concerned,  is  an  appellate  court,  and  has 
no  original  Jurisdiction  In  any  action  appeal- 
ed from  that  court,  and  hence  its,  jurisdiction 
in  such  case  depends  upon  that  of  the  justice 
court.  Brown  v.  Braun  [Ariz.]  80  P.  323. 
If  Justice's  court  has  no  jurisdiction  of  the 
subject-matter,  district  court  acquires  none 
on  appeal  to  it.  Oppenhelmer  v.  Regan 
[Mont]  79  P.  695.  Where  the  objection  goes 
to  the  Jurisdiction  of  the  original  tribunal 
over  the  subject-matter,  the  Judgment  is 
void,  and  the  appellate  tribunal  acquires  no 
Jurisdiction  of  the  merits  on  an  appeal. 
Bickford  v.  Franconia  [N.  H.]  60  A.  98.  Pro- 
ceedings may  be  quashed  on  motion  or  dis- 
missed. Id.  The  supreme  court  has  no  ju- 
risdiction of  a  case  removed  to  it  from  the 
court  of  civil  appeals  by  writ  of  error  where 
the  latter  court  had  none.  Because  appeal 
bond  was  not  filed  in  time.  El  Paso  &  N. 
B.  R.  Co.  V.  Whatley  [Tex.]  13  Tex.  Ct.  Rep. 
186,    87    S.    "W.    819. 

10.  See  Appeal  and  Review,  5  C.  L  130, 
146.  Appellate  Jurisdiction  is  usually  con- 
fined to  the  review  ^of  actions  or  proceedings. 
Court  of  ajspeals  has  no  power  to  review  or- 
der of  appellate  division  afllrming  order  of 
county  court  denying  motion  to  set  aside 
presentment  of  grand  Jury  censuring  board 
of  supervisors.   It  not  being  a  motion   In  an 
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of  this  gurisdictioii  as  between  reviewing  courts  is  fixed  by  statute  where  there  are 
courts,  of  intermediate  and  final  or  limited  appellate  and  general  appellate  jurisdic- 
tion, and  each  statute  must  be  consulted,  since  no  general  rule  can  be  laid  down."^' 
Whether  the  jurisdictional  facts  exist  in  tlie  particular  case  and  the  tests  thereof  are 
considered  in  preceding  sections.^"  Appellate  jurisdiction  ex  ratione  materiae  is 
confined  to  the  judgment  disposing  of  such  subject-matter  and- does  not  follow  into 
litigation  consequent  on  the  judgment,^'  but  extends  to  all  matters  involved  in  the 
appeal.^*  In  certain  classes  of  cases  courts  of  intermediate  appeals  are  given  final 
jurisdiction,  and  as  to  such  it  is  exclusive  of  the  courts  of  last  resort.^" 

In  states  which  have  intermediate  appellate  courts  they  are  required  to  certify 
to  the  court  of  last  resort  causes  in  which  their  decisions  are  in  conflict  with  those 


action  or  a  civil  or  criminal  proceeding  au- 
thorized by  any  statute.  Code  Civ.  Proc.  §§ 
190,  191,  and  Code  Or.  Proc.  §§  515,  533,  con- 
strued. In  re  Jones,  181  N.  Y.  389,  74  N.  B. 
226. 

11.  Cnltfomln:  Whe'h  a  case  is  such  that  an 
appeal  from  the  judgment  of  the  lower  court 
would  properly  be  taken  to  the  district  court 
of  appeal,  a  petition  to  prohibit  the  proceed- 
ing should  be  addressed  to  that  court.  Peti- 
tion and  brief  ordered  transferred  from  su- 
preme court.  Supreme  court  held  to  have 
had  jurisdiction  if  it  chose  to  exercise  it. 
Collins    V.    Superior    Court    [Cal.]    81    P.    509. 

Georgia:  The  supreme  court  is  a  consti- 
tutional court  of  limited  jurisdiction. 
Georgia,  F.  &  A.  R.  Co.  v.  Lasseter  [Ga.]  61 
S.  E.   15. 

Louisiana:  Acts  1904,  No.  56,  providing 
for  transfer  of  causes  from  supreme  court 
to  courts  of  appeal,  and  vice  versa,  cannot 
be  applied  to  case  appealed  to  wrong  court 
In  which  time  for  appeal  to  proper  court  ex- 
pired before  it  went  into  effect,  since  party 
in  whose  fa-vor  judgment  was  rendered  had 
acquired  vested  right  therein  which  could 
not  be  devested  by  legislation.  Spremich  v. 
Maurepas  Land  &  Lumber  Co.  [La.]  38  So. 
827.  There  is  no  law  authorizing  the  trans- 
fer of  an  appeal  from  the  district  court  to 
the  supreme  court,  and  an  appeal,  so  called, 
brought  there  in  that  way,  must  be  dis- 
missed. Town  of  Leesville  v.  Hadnot  [La.] 
38  So.  877.  Case  appealed  to  supreme  court 
through  mistake  transferred  to  court  of  ap- 
peal under  Acts  1904,  No.  56,  on  application 
and  affidavit  of  appellant's  counsel,  the 
amount  involved  being  less  than  $2,000. 
Schutten  v.   Schaffhausen   [La.]   38  So.   964. 

Nevr  York  court  of  appeals  has  only  such 
appellate  jurisdiction  as  is  given  it  by  stat- 
ute. In  re  Jones,  181  N.  T.  389,  74  N.  B.  226. 
Under  Oswego  City  Charter,  §  63,  as  amended 
by  Laws  1902,  p.  551,  c.  207,  authorizing 
mayor  to  remove  for  cause  anyone  appoint- 
ed to  office  by  him,  and  providing  that  ac- 
cused may  appeal  to  supreme  court  from 
judgment  of  conviction,  an  appeal  lies  to  the 
special  term  and  not  to  the  appellate  divi- 
sion.    O'Neil   v.   Mansfield,    95   N.    T.   S.   1009. 

New  Jersey:  Under  its  constitutional  and 
prerogative  powers  to  review  the  proceed- 
ings of  all  special  statutory  proceedings,  the 
supreme  court  may  review  by  certiorari  the 
action  of  the  common  council  of  a  city  in  de- 
claring vacant  a  seat  of  one  61  its  members, 
though  charter  makes  council  sole  judge  of 
the  election,   return,   and  qualiiication   of  its 


members.     Meachem    v.    Common   Council   of 
New  Brunswick   [N.   J.   Law]   62   A.   303. 

■  North  Carolina:  Superior  court  has  no  ju- 
risdictiCfB  to  entertain  appeal  from  order  of 
county  commissioners  ordering  clerk  to 
make  out  receipt  for  taxes  in  accordance 
with  corrected  return  on  refusal  to  accept 
return  made  by  taxpayer,  or  to  enter  judg- 
ment for  such  taxpayer  for  amount  of  taxes 
paid  by  him  under  protest,  proper  proceed- 
ing being  by  suit  In  justice  court.  Mur- 
dock  v.  Iredell  County  Com'rs,  138  N.  C.  124, 
50    S.    B.    567. 

Ohio:  The  circuit  court  is  without  juris- 
diction to  review  on  error  an  order  of  the 
court  of  common  pleas  removing  a  guardian 
for  cause  made  on  appeal  from  the  probate 
court.  North  v.  Smith,  5  Ohio  C.  C.  (N.  S.) 
495. 

Texas:  A  judgment  of  reversal,  and  re- 
mand by  the  court  of  civil  appeals  which 
practicaily  settles  that  fact  may  be  review- 
ed by  the  supreme  court  on  writ  of  error 
when  the  petition  for  the  writ  alleges  that 
fact.  'Xy^here  it  decides  that  statute  of  limi- 
tations under  whicli  action  is  not  barred 
is  the  one  applicable.  Brown  v.  Gates  [Tex.] 
13  Tex.  Ct.  Rep.  179,  87  S.  W.  1149.  Since  ac- 
tion for  less  than  $1,000  for  breach  of  war- 
ranty of  title  to  land  could  have  Ibeen 
brought  in  county  court,  decision  of  court  of 
civil  appeals  on  appeal  from  judgment  of  dis- 
trict   court    therein    is    final.     Id. 

In  Washington,  in  an  action  of  equitable 
cognizance,  the  jurisdiction  of  the  supreme 
court  does  not  depend  on  the  amount  in  con- 
troversy. Trumbull  v.  Jefferson  County,  37 
Wash.   604,   79   P.   1105. 

12.  See    ante,    §§    4-8. 

13.  Muntz  v.  Jefferson  R.  Co.  [La.]  38  So. 
586.  Where,  in  a  case  which  is  appealable 
to  the  supreme  court,  no  appeal  is  taken, 
that  court  has  no  jurisdiction  of  an  appeal 
from  a  judgment  subsequently  rendered,  in 
an  injunction  proceeding,  on  a  question  of 
costs  incurred  in  such  case  in  the  district 
court,  unless  the  amount  involved  exceeds 
$2,000,   exclusive'  of  interest.     Id. 

14.  Constitutional  provision  giving  court 
of  appeals  appellate  jurisdiction  in  actions 
to  abate  nuisance  gives  it  jurisdiction  over 
whole  and  every  part  of  the  judgment  in 
such  an  action,  and  hence,  on  appeal  from 
judgment  directing  abatement  and  award- 
ing less  than  $300  costs,  it  is  not  deprived  of 
jurisdiction  by  the  subsequent  abatement  of 
the  nuisance.  White  v.  Gattney  [Cal.  App.] 
82   P.   1088. 
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of  other  like  courts,  or  with  those  of  the  court  of  last  resort."  The  supreme  court 
of  California  has  appellate  jurisdiction  in  all  matters  pending  before  a  district  court 
of  appeal  which  the  supreme  court  shall  order  to  be  transferred  to  itself  for  a  hear- 
ing, and  has  power  to  order  any  cause  pending  before  the  supreme  court  to  be  heard 
and  determined  by  a  district  court  of  appeal,  and  vice  versa  in  its  discretion." 
The  discretionary  power  to  order  a  case  transferred  from  the  district  court  of  appeal 
will  be  exercised  for  the  purpose  of  securing  a  proper  distribution  of  cases,  uniformi- 
ty of  decision  of  doubtful  questions  of  law,  a  uniform  construction  of  the  constitu- 
tion and  statutes,  and  like  purposes,  but  not  for  the  purpose  of  revising  a  decision  of 
such  court  as  to  the  facts  shown  to  exist  by  the  record.^* 

§  11.  Federal  jurisdiction.  A.  Generally}^ — ^The  supreme  court  of  the  Unit- 
ed States  has  original  jurisdiction  of  a  controversy  between  a  state  and  a  citizen  of 
another  state.^"  A  suit  against  state  officers  is  not  one  against  the  state  so  as  to  de- 
prive the  Federal  courts  of  jurisdiction  thereof.^^ 


15.  See  Appeal  and  Review,  5  C.  L.  130, 
146. 

A  writ  of  error  from  the  supreme  court  of 
Texas  cannot  be  allowed  to  review  a  Judg- 
ment of  the  court  of  civil  appeals  in  any 
action  appealed  from  a  county  court,  or  from 
a  district  court  when  a  county  court  woiild 
have  had  Jurisdiction  to  try  It.  Rev.  St. 
1S95,  art.  996.  Not  to  review  Judgment  on 
appeal  from  district  court,  where  suit  was 
for  ?1,000,  exclusive  of  interest,  and  hence 
could  have  been  brought  in  county  court.  St. 
Louis  S.  W.  R.  Co.  V.  Hall  [Tex.]  85  S.  "W. 
786.  The. court  of  civil  appeals  in  that  state, 
when  acting  in  cases  in  which  its  Judgments 
are  made  final,  is  not  inferior  to  the  supreme 
court,  but  its  Judgments  are  as  final  and 
conclusive  and  as  much  to  be  respected  by 
the  supreme  court  as  are  its  own.  Smith 
V.  Conner  [Tex.]  84  S.  W.  815. 

16.  Missouri!  Under  the  constitution  the 
courts  of  appeal  are  required  to  certify  to 
the  supreme  court  for  determination  any 
cause  in  which  any  of  the  sitting  Judges 
deems  their  decision  to  be  contrary  to  that 
of  any  previous  decision  of  one  of  such  courts 
or  of  the  supreme  court.  Const,  art.  6,  as 
amended  1884.  §  6.  Ex  parte  Conrades,  185 
Mo.  411,  85  S.  W.  160.  Cause  may  be  certified 
when  all  the  Judges  of  a  court  of  appeals 
regard  their  decision  as  contrary  to  a  previ- 
ous decision  of  another  such  court.  Rodgers 
V.  Western  Home  Town  Mut.  Fire  Ins.  Co., 
186  Mo.  248,  85  S.  W.  369.  This  provision  ap- 
plies to  a  habeas  corpus  proceeding  institut- 
ed in  the  court  of  appeals,  though  the  Judg- 
ment of  that  court  remalnding  the  petitioner 
to  custody  was  not  determinative  of  his 
rights,  and  he  might  have  thereafter  made 
an  original  application  to  the  supreme  court. 
Ex  parte  Conrades,  185  Mo.  411,  85  S.  W.  160. 
Nor  is  the  supreme  court  deprived  of  Juris- 
diction to  determine  the  matter  by  reason 
of  the  fact  that  since  the  certification  of  the 
cause  the  petitioner  has  become  discharged 
by  operation  of  law,  owing  to  the  expiration 
of  the  session  of  the  municipal  assembly  by 
whose  authority  he  was  detained.  Supreme 
court's  Jurisdiction  is  exercised  primarily  in 
such  cases  to  procure  uniformity  of  decision, 
and  not  merely  to  determine  the  rights  of 
the   parties.     Id. 

In  Texas  when  one  court  of  civil  appeals 
tails    to    concur    with   an    opinion    of   another 


such  court,  it  is  required  to  certify  the  ques- 
tion to  the  supreme  court  for  its  decision. 
Acts  261h  Leg.  p.  170,  c.  98.  Smith  v.  Con- 
ner [Tex.]  84  S.  W.  815.  Question  decided 
by  court  of  appeals  held  not  shown  to  be  in 
conflict  with  other  decisions.  Id.  The  act 
does  not  require  the  certification  of  questions 
on  which  there  is  a  conflict  between  the 
opinions  of  the  courts  of  appeals  and  those 
of  the  supreme  court.  Mandamus  will  not  lie 
to  compel  certification  of  such  questions.  Id. 
A  conflict  requiring  certification  is  not 
shown  by  mere  differences  in  Judgments  as 
to  costs,  the  allowance  of  costs  being  largely 
discretionary  and  depending  on  the  facts 
and  circumstances  of  each  particular  case. 
Id.  The  supreme  court  has  Jurisdiction  of  a 
case  in  which  the  Judgment  has  been  revers- 
ed and  the  cause  remanded,  when  a  court 
of  civil  appeals  overrules  its  own  decisions 
or  those  of  another  court  of  civil  appeals, 
or  of  the  supreme  court.  Rev.  St.  1895.  art. 
941,  subd.  5.  Red  River,  T.  &  S.  R.  Co.  v. 
McKerley  [Tex.]  86  S.  W.  921.  It  is  not  nec- 
essary in  such  case  that  the  later  decision 
expressly  overrule  the  former  one,  but  there 
must  be  an  irreconcilable  conflict  between 
the  two.  Cases  held  distinguishable,  and  ap- 
plication for  writ  of  error  dismissed  for 
want  of  Jurisdiction.'    Id. 

17.  Const,  art.  6,  as  amended  in  1904,  §  4. 
Order  of  transfer  from  court  of  appeal  may 
be  made  before  Judgment  has  been  pronounc- 
ed therein,  or  within  thirty  days  after  such 
Judgment  shall  have  become  final  therein. 
Statute  does  not  give  a  right  of  appeal  from 
district  to  supreme  court,  or  anything  equiv- 
alent thereto.  People  v.  Davis  [Cal.]  81  P. 
718. 

18.  People  V.  Davis  [Cal.]   81  P.  718. 
]».     See  4  C.  L.  343. 

20.  Suit  by  attorney  for  a  state  who  was 
resident  of  the  District  of  Columbia,  against 
the  secretary  of  the  treasury  and  the  gov- 
ernor of  such  state,  to  which  the  state  it- 
self was  not  a  party,  in  which  plaintiff  as- 
serts his  right  to  a  lien  on  the  papers  of 
his  client,  including  a  warrant  given  to 
him  in  settlement  of  a  claim  of  the  state 
against  the  government,  and  seeks  to  en- 
Join  the  cancellation  of  such  warrant  and 
the  issuance  >  of  a  duplicate,  is  not  a  con- 
troversy between  a  state  and  a  citizen  of 
another  state.     In  re  Commonwealth  of  Mas- 
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The  Federal  courts  inferior  to  the  supreme  court  can  exercise  only  such  juris- 
diction and  powers  as  are  expressly  conferred  on  them,  and  cannot  take  jurisdiction 
by  mere  intendment  or  implication.^^  Since  their  jurisdiction  depends  upon  the 
constitution  and  laws  of  the  United  States,  it  cannot  be  limited  or  restricted  by  state 
legislation.^'  The  elements  of  Federal  jurisdiction  being  present,  a  right  of  action 
created  or  enlarged  by  the  laws  of  a  state  and  made  enforceable  in  its  courts  of  gen- 
eral jurisdiction  is  equally  enforceable  in  the  Federal  courts  sitting  in  that  state  ;^* 
but  notwithstanding  the  procedure  prescribed  by  the  laws  of  the  state,  the  enforce- 
ment in  the  Federal  courts  can  be  by  suit  in  equity  only  where  there  is  not  a  plain, 
adequate,  and  complete  remedy  at  law  according  to  the  distinctions  between  actions 
at  law  and  suits  in  equity  prevailing  in  those  courts.'"' 

A  Federal  court,  exercising  a  jurisdiction  apparently  belonging  to  it,  may  there- 
after, by  ancillary  suit,  inquire  whether  that  jurisdiction  in  fact  existed.^"  It  may 
protect  the  title  which  it  has  decreed  as  against  everyone  a  party  to  the  original  suit, 
and  prevent  such  a  party  from  relitigating  the  questions  of  right  which  have  already 
been  determined.^^ 

The  general  restrictions  of  the  constitution  governing  the  exercise  of  juris- 
diction by  the  Federal  courts  within  the  various  states  have  no  operation  in  the  Dis- 
trict of  Columbia.^' 

The  Federal  circuit  courts  have  jurisdiction  of  all  common-law  suits  where  the 
United  States,  or  any  officer  thereof,  under  authority  of  any  act  of  congress,  is  plain- 
tiff, regardless  of  the  amount  involved.'"    It  has,  however,  been  held  that  this  does 


sachusetts,    196    U.    S.    482,    49    Law.    Ed.    845. 

21.  Suit  against  a  state  corporation  com- 
mission to  enjoin  enforcement  of  order  alleg- 
ed to  be  void  as  an  interference  with  inter- 
stata  commerce  is  not  one  against  the  state, 
and  is  within  the  jurisdiction  of  a  Federal 
court  Southern  R,  Co.  V.  Gj-eensboro  Ice 
&  Coal  Co.,  134  F.    82. 

22.  United  States  v.  Barrett,  135  F.  189. 
The  jurisdiction  of  the  United  States  cir- 
cuit court  is  limited  in  the  sense  that  it  has 
no  jurisdiction  except  that  conferred  by  the 
Federal  constitution  and  statutes.  Knight 
V.  Lutcher  &  M.  Lumber  Co.  [C.  C.  A.]  136  F. 
404;  Anderson  v.  Bassman,  140  F.  10. 

23.  Alice  B.  Min.  Co.  v.  Blanden,  136  F. 
252.  Thus  a  nonresident  creditor  may  es- 
tablish his  claim  in  the  Federal  courts 
against  the  personal  representatives  of  his 
deceased  debtor,  the  requisite  amount  and 
diversity  of  citizenship  appearing,  notwith- 
standing that  the  laws  of  the  state  of  the 
debtor's  residence  limit  the  right  to  es- 
tablish such  claims  to  proceedings  in  the  prop- 
er probate  courts  of  the  state.  Id.  Federal 
courts  have  concurrent  jurisdiction  with 
state  courts.  Schurmeier  v.  Connecticut  Mut. 
Life  Ins.  Co.    [C.  C.  A.]   137   F.   42. 

24.  United  States  Min.  Co.  v.  Lawson  [C. 
C.   A.]    134   P.   769. 

25.  United  States  Min.  Co.  v.  Lawson  [C. 
C  A  ]  134  F.  769.  Right  of  action  given  by 
Utah  Bev.  St.  1898,  §§  2915,  3511,  to  quiet 
title  to  realty  without  any  previous  adju- 
dication of  the  title  in  an  action  at  law,  and 
without  reference  to  the  possession,  can 
be  enforced  by  Federal  court  of  equity  when 
complainant  Is  in  possession  and  defendant 
is  not,  or  when  both  parties  are  out  of  pos- 
session, because  in  neither  case  Is  there  an 
adequate  and  complete  remedy  at  law.     Id. 

20.     Riverdale .  Cotton  Mills  v.  Alabama  & 


G.  Mfg.   Co.,  198  U.  S.  188,   49  Law.  Ed.   1008. 

27.  Riverdale  Cotton  Mills  v.  Alabama  & 
G.  Mfg.  Co.,  198  U.  S.  188,  49  Law.  Ed.  1008. 
Where  it  has  decreed  a  foreclosure  in  suit  in 
which  diverse  citizenship  was  alleged  and 
admitted,  and  the  property  was  described  as 
lying  partly  within  the  state,  it  may,  by 
ancillary  suit,  restrain  any  attack  on  title 
of  purchaser  under  the  decree  by  a  suit  in  a 
state  court,  brought  by  a  party  to  the  origi- 
nal suit,  which  proceeds  on  theory  that,  by 
reason  of  his  own  untruthful  admission  of 
citizenship,  the  Federal  court  assumed  ^  ju- 
risdiction which  it  did  not  have.  Id.  One 
of  two  corporations  bearing  the  same  name 
but  incorporated  In  different  states,  will  be 
restrained  by  an  ancillary  suit  from  assail- 
ing title  of  purchaser  under  decree  of  Feder- 
al court  foreclosing  a  trust  deed  executed 
under  the  common  corporate  name  and  de- 
scribing the  property  as  lying  in  both  states, 
by  a  suit  in  state  courts  proceeding  on  the- 
ory that  corporation  "which  was  citizen  of 
same  state  as  plaintiff  was  real  grantor  and 
hence  was  not  and  could  not  have  been  made 
a  defendant  without  ousting  Federal  court  of 
jurisdiction,  where  purpose  of  double  in- 
corporation was  the  development  of  a  sin- 
gle plant,  and  all  the  proceedings  were 
had  on  the  supposition  that  there  was  a 
single  entity,  which  gave  deed  as  security 
for    its   indebtedness.     Id. 

28.  Act  March  3,  1887,  §  1  (24  Stat,  at  L. 
552,  c.  373,  Comp.  St.  1901,  p.  508),  providing 
that  no  civil  suit  shall  be  brought  before 
either  the  circuit  or  district  court  against 
any  person  in  any  other  district  than  that 
of  which  he  is  an  inhabitant  does  not  ap- 
ply to  District.  Guilford  Granite  Co.  v. 
Harrison  Granite  Co.,  23  App.  D.  C.   1. 

29.  By  Act  March  3,  1815  (3  Stat.  245, 
c.    101;    Rev.    St.    §    629,    subsec.    3,    Comp.    St. 
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not  apply  where  the  United  States  is  a  mere  modal  or  nominal  party,  and  not  a  real 
or  substantial  plaintiff  in 'the  controversy  out  of  which  the  action  arises/"  though  there 
seems  to  be  authority  to  the  contrary.^^  The  provision,  of  the  act  conferring  juris- 
diction on  the  Federal  district  and  circuit  courts  of  certain  suits  against  the  United 
States  that  such  jurisdiction  shall  not  extend  to  cases  brought  to  recover  fees,  salary, 
or  compensation  for  ofl&cial  services  of  oiBcers  of  the  United  States,  does  not  apply 
to  suits  to  recover  disbursements  made  by  a  marshal  in  paying  for  the  services  of 
court  bailiffs.*^ 

In  suits  by  or  against  national  banks,  Federal  circiiit  and  district  courts  have 
only  such  jurisdiction  as  they  would  have  in  cases  between  individuals  of  the  same 
state.^^  Hence  any  legal  right  which  a  stockholder  in  such  a  bank  may  have  to  in- 
spect its  books  may  be  enforced  by  mandamus  in  the  state  courts,^*  and  a  state 
court  has  jurisdiction  to  order  the  transfer  of  shares  of  national  bank  stock  by  an 
executrix  to  a  claimant  who  shows  that  deceased  held  them  in  trust  for  her.^^  State 
courts  have  no  jurisdiction  to  issue  attachments  against  national  banks  before  final 
judgment.'" 

The  jurisdiction  of  Federal  courts  over  questions  involving  trademarks  is  con- 
fined to  the  trademark  as  registered.'^ 

Matters  of  pure  probate,  in  the  strict  sense  of  the  word,  are  not  within  the  juris- 
diction of  the  Federal  courts.'*  Where  a  state  law,  statutory  or  customary,  gives 
to  the  citizens  of  the  state,  in  an  action  or  suit  inter  partes,  the  right  to  question  at 
law  the  probate  of  a  will,  or  to  assail  probate  in  a  suit  in  equity,  the  F;e(ieral  courts, 
in  administering,  the  rights  of  citizens  of  other  states  or  aliens,  will  enforce  such 
remedies.''     A  Federal  court  has  jurisdiction  equally  with  state  courts  to  enforce 


1901,  p.  503).  Schofleld  v.  Palmer,  134  F.  753. 
Have  jurisdiction  of  action  by  receiver  of 
national  banlc  to  collect  debt  due  bank,  he 
being  an  officer  of  the  United  States,  and  the 
action  being  one  brought  under  authority  of 
Rev.  St.  §  5234.  Id.  Of  any  controversy  in 
■which  the  United  States  is  plaintiff  or  peti- 
tioner. Act  Aug.  13,  1888,  c.  866  (25  St.  433,  1 
Rev.  St.  Supp.  1878,  p.  611,  Comp.  St.  1901,  p. 
508).  .United    States   v.    Barrett,    135    P.    189. 

30.  Does  not  apply  to  action  on  bond  of 
government  contractor  brought  under  Act 
Aug.  13,  1894,  c.  280  (28  Stat.  278,  Comp.  St. 
1901,  p.  2523)  in  the  name  of  the  United 
States  for  the  use  of  one  furnishing  labor  and 
materials  in  the  prosecution  of  the  work, 
and  court  has  no  jurisdiction  unless  req- 
uisite diversity  of  citizenship  and  amount 
in  controversy  is  shown.  United  States  v. 
Barrett.   135   F.   189. 

31.  Circuit  court  has  jurisdiction  of  ac- 
tion under  statute  last  cited  irrespective  of 
amount  Involved.  United  States  v.  Church- 
yard,  132  F.   82. 

32.  Act  June  27,  1898,  c.  503,  §  2  (30"  Stat. 
494;  Comp.  St.  1901,  p.  753).  Bailiffs  are  not 
officers  of  the  United  States.  United  States 
V.  Swift  [C.  C.  A.]  139  P.   225. 

33.  25  Stat,  at  L.  433,  c.  866  (Comp.  St. 
1901,  p.  508).  See,  also.  Banking  and  Fi- 
nance, 5  C.  ti.  347.  Guthrie  v.  Harkness,  26 
S.  Ct.  4.  A  suit  which  may  be  brought  in 
a  circuit  court  by  or  against  a  citizen  of 
a  state  because  it  arises  under  the  constitu- 
tion, laws,  or  treaties  of  the  United  States, 
may,  for  the  same  reason,  be  brought  by  or 
against  a  national  bank  located  in  the  same 
state.  George  v.  Wallace  [C.  C.  A.]  135  P. 
286. 


34. 
S.'i. 

797. 

36. 
3517. 


Guthrie   v.   Harkness,    26    S.    Ct.    4. 

In  re  Fisher's  Estate  [Iowa]  102  N.  W. 


U.  S.  Rqv.  St.  §  5242,  Comp.  St.  1901,  p. 

Merchajits'  Laclede  Nat.  Bank  v  Troy 
Grocery  Co.  [Ala.]  39  So.  476. 
■  37.  In  suit  between  citizens  of  same  state 
for  infringement  of  trademark.  Federal  court 
has  no  jurisdiction  to  determine  issue  of  un- 
fair competition.  Leschen  &  Sons  Rope  Co 
V.  Broderick  &  B.  Rope  Co.  [C.  C.  A.]  134  p! 
571. 

.18.  See,  also,  Estates  of  Decedents  5  C 
L.  1183.  Since  authority  to  make  wills  is 
derived  from  the  states,  and  requirement  of 
probate  is  but  a  regulation  to  make  a  will 
effective.  Parrell  v.  O'Brien,  199  U.  S  89  50 
Law.  Ed.  — .  Where  surviving  partner  was  one 
of  the  executors  of  the  estate  of  his  deceased 
partner,  the  settlement  of  which  was  pend- 
ing in  the  probate  court  of  the'  state  which 
had  fun  equitable  jurisdiction  to  compel  an 
accounting  between  the  executors  and  by  the 
surviving  partner  of  the  interest  of  the  de- 
ceased partner  in  the  firm,  bill  cannot  be 
maintained  in  the  Federal  court  by  a  dis- 
tributee under  the  will  to  compel  account- 
ing by  such  surviving  partner,  and  a  pay- 
ment of  the  amount  found  due  to  the  ex- 
ecutors for  distribution.  Moore  v.  Fidelity 
Trust    Co.    [C.    C.    A.]    138    F.    1,    afg.    134    p. 

39.  Parrell  v.  O'Brien,  199  U.  S.  89,  50  Law 
Ed.  — .  By  action  or  suit  inter  partes  is  meant 
an  independent  controversy  and  not  a  proceed- 
ing which  is  merely  ancillary  to  the  original 
probate,  and  allowed  for  the  purpose  of 
giving  to  the  probate  its  ultimate  a-nd  final 
effect.     Proceeding  to  contest  will  under  Bal 
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liens  on  the  interests  of  defendants  in  funds  belonging  to  the  estate  of  a  decedent  in 
the  hands  of  an  ancillary  administrator  in  the  state  in  which  the  suit  is  brought.*" 
Whatever  action  it  may  take,  however,  is  subject  to  that  of  the  probate  court  within 
its  proper  jurisdiction.*^  It  will  not  enjoin  the  local  probate  court  from  directing 
that  the  funds  within  its  control  be  remitted  to  the  court  of  probate  of  the  domicile,*^ 
but  will,  on  a  proper  showing,  enjoin  those  whose  interests  are  sought  to  be  reached 
from  receiving  any  portion  of  the  estate  under  any  order  of  distribution  by  either 
the  local  probate  court  or  that  of  the  domicile.*'  Its  decree  in  such  case  is  neces- 
sarily confined  to  the  property  localized  within  its  jurisdiction,  though  personal 
judgments  may  be  entered  against  the  defendant,  to  which  the  liens  are  incidental.** 
In  the  exercise  of  such  jurisdiction  the  Federal  courts  administer  the  law  of  the 
state  of  the  debtor's  residence  under  the  same  rules  that  control  local  tribunals  in 
the  adjustment  of  claims  against  the  debtor's  estate.*'  Short  of  intermeddling  with 
the  possession  of  a  state  court,  or  controlling  the  administration,  the  Federal  court 
may,  where  the  requisite  diversity  of  citizenship  exists,  grant  full  relief  to  one  suing 
to  obtain  the  share  of  a  decedent's  estate  to  which  he  is  entitled.*"  It  may,  if  the 
requisite  amount  is  in  controversy,  direct  the  disposition  of  trust  property  over 
which  the  probate  court  has  no  jurisdiction.*^ 

The  bankruptcy  court  has  no  power  to  administer  exempt  property,  and  a  credi- 
tor having  a  claim  against  such  property  must  prosecute  it  in  the  state  courts,  even 
though  the  bankrupt  has  waived  his  right  to  such  exemption.*^ 

In  order  that  a  court  of  admiralty  may  have  jurisdiction  of  a  suit  on  a  contract, 
it  must  be  maritime  in  character  ;*°  but  if  maritime  in  character,  the  court  will  in- 
quire into  all  its  breaches  and  all  the  damages  suffered  thereby,  however  peculiar 
they  may  be  and  whatever  issues  they  may  involve.'"  State  courts  have  jurisdiction 
of  an  action  based  on  a  maritime  contract  to  be  performed  on  the  high  seas.'^  The 
Federal  district  court  has  jurisdiction  to  entertain  petitions  for  salvage  awards, 
where  the  government  has  been  benefitted  by  the  salvage  service.'^ 


Ann.  Codes  &  St.  Wash.  §§  6110-6114,  Is 
merely  ancillary,  and  Federal  circuit  court 
has  no  jurisdiction,  though  there  is  diverse 
citizenship     Id. 

40.  Ing^ersoll  V.  Coram,   136  F.   689. 

41.  Decree  should  declare  that  nothing 
therein  is  intended  to  or  shall  contravene 
any  action  of  any  probate  tribunal  in  the 
state  of  the  domicile  with  reference  to  dis- 
tribution, or  to  any  order  or  judgment  re- 
mitting to  the  courts  of  the  domicile.  In- 
ggrsoll  V.  Coram,  136  F.  689. 

42.  43.     Ingersoll  v.   Coram,  136  F.   689. 

44.  In  suit  in  Federal  court  under  Rev.  St. 
§  738.     Ingersoll  v.  Coram,  136  F.  689. 

45.  Alice  E.  Min.  Co.  v.  Blanden,  136  F.  252. 
Where  such  rules  violate  no  right  secured 
by  Federal  constitution  or  statutes.  Schur- 
meier  v.  Connecticut  Mut.  Life  Ins.  Co.  [C. 
C.   A.]    137   F.    42. 

46.  Herron  v.   Comstock    [C.  C.  A.]    139  F. 

47.  Where  powers  and  duties  of  executors 
under  a  will  are  severable,  and.  prior  to 
the  filing  of  a  bill  in  the  Federal  court  by 
a  beneficiary  under  the  trust,  the  adminis- 
tration of  the  personalty  by  the  adminis- 
trators has  been  completed,  and  nothing  re- 
mains but  the  management  and  disposition 
of  the  trust,  realty  remaining  unsold  for 
the  completion  of  the  trust,  such  court  has 
jurisdiction  to  decree  an  accounting  by  the 
trustees  and  direct  final  distribution  and 
settlement  of  the  trust,  the  probate  court 
having  no  jurisdiction  In  that  regard.     Her- 


ron V.  Comstoclc  [C.  C.  A.]  139  F.  370.  Also 
has  authority  to  fix  compensation  of  trustees 
and  is  not  bound  by  intervening  orders  of 
probate  court.  Id.  Ohio  Rev.  St.  1892,  § 
6328  only  gives  probate  court  authority  to 
settle  accounts  of  testamentary  trustees,  and 
does  not  apply  where  subject-matter  of 
trust  has  been  drawn  into  the  control  of  the 
Federal  court  by  the  filing  of  a  bill  for  set- 
tlement and  distribution  by  one  of  the  bene- 
ficiaries  of  the   trust.     Id. 

48.  See,  also,  Banlcruptcy,  5  C.  L.  367. 
Trustee  in  banlcruptcy  not  entitled  to  exemp- 
tion of  $300,  as  against  creditor  who  has  at- 
tached same  by  attachment  execution  Is- 
sued and  served  within  four  months  prior 
to  the  bankruptcy,  on  a  judgment  waiving 
exemption.  Sharp  v.  Woolslare,  25  Pa.  Super. 
Ct    251. 

49.  See  Admiralty,  5  C.  L.  35;  Shipping 
and  Water  Traffic,  4  C.  Li.  1450.  Traffic 
agreement  between  railroad  company  and 
owner  of  steamships  held  not  maritime. 
Graham  v.  Oregon  R.  &  Nav.  Co.,  134  F.  454. 
Contract  on  the  part  of  a  railroad  company 
to  furnish  cargoes  to  libelant  and  on  the 
part  of  the  libelant  to  carry  them  is  mari- 
time. Graham  v.  Oregon  R.  &  Nav.  Co., 
135    F.    608. 

50.  Immaterial  that  some  provisions  are 
not  maritime.  Graham  v.  Oregon  R.  &  Nav. 
Co.,   134    F.   454. 

51.  Gill  v.  North  American  Transp.  & 
Trading  Co.,  37  Wash.  694,  79  P.  778. 

52.  Under    Act    March    3,    1887,    c.    359,    §§ 
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The  circuit  court  has  no  jurisdiction  of  an  original  proceeding  seeking  relief  by 
mandamus.^^ 

A  circuit  court  may,  by  final  decree,  remove  any  incumbrance  or  cloud  upon  the 
title  to  real  or  personal  property  within  the  district  as  against  persons  not  inhabitants 
thereof,  and  not  found  therein,  who  do  not  voluntarily  appear  in  the  suit.^*  Thus 
the  requisite  amount  being  in  controversy,  it  has  jurisdiction  of  a  suit  in  equity 
brought  by  a  citizen  of  a  state  in  which  it  sits  against  citizens  of  other  states,  to  set 
aside  as  fraudulently  obtained,  judgments  of  a  probate  court  allowing  claims  against 
an  intestate's  estate,  which  are  a  lien  on  his  realty  situa,ted  within  the  district  and 
inherited  by  complainants.^^ 

State  courts  have  jurisdiction  of  actions  to  have  declared  illegal,  as  in  restraint 
of  trade,  combinations  to  control  the  sale  of  copyrighted  books,  though  it  may  be 
necessary  to  construe  the  rights  of  the  parties  under  the  copyright  law.^* 

State  courts  have  no  jurisdiction  to  determine  the  miueral  or  nonmineral  char- 
acter of  public  land  while  the  claims  of  the  respective  parties  are  pending  before  the 
Federal  land  department. ^^ 

When  the  jurisdiction  of  the  Federal  land  department  is  once  set  in  motion  and 
it  is  engaged  ia  determining  the  mineral  or  nonmineral  character  of  public  land, 
the  courts  are  precluded  from  trying  or  determining  that  question,  and  its  decision 
is  conclusive.^' 

The  Federal  courts  and  judges  have  jurisdiction  to  discharge,  on  habeas  corpus, 
prisoners  restrained  of  their  liberty  in  violation  of  the  constitution  of  the  United 
States  under  judgments  of  state  courts;^'  but  this  power  should  not  be  exercised 
where  the  judgment  of  the  state  court  under  which  the  petitioner  is  confined  is  re- 
viewable by  appeal  or  writ  of  error,  imless  in  exceptional  cases  as  where  the  confine- 
ment is  for  an  act  done  or  omitted  under  the  constitution  or  laws  of  the  nation 
in  pursuance  of  its  authority,  or  under  the  laws  and  authority  of  a  foreign  govern- 
ment of  which  the  prisoner  is  a  subject.""  The  rule  is  not  changed  by  the  fact  that 
the  petition  shows  that  the  state  court  was  without  jurisdiction  of  the  proceeding  in 
which  the  judgment  was  rendered,  or  that  the  term  of  the  petitioner's  imprisonment 
will  expire  before  a  hearing  can  be  had  in  the  ordinary  course  of  proceedings  upon 
a  writ  of  error  or  appeal."^ 

The  Federal  courts  are  prohibited  by  statute  from  staying  by  injunction  pro- 
ceedings in  state  courts,"^  except  as  permitted  by  the  bankruptcy  act."'     If,  however. 


1-7  (24  Stat  505,  506;  Comp.  St.  1901,  pp. 
752-755),  conferring  Jurisdiction  on  them 
over  certain  claims  against  the  United  States. 
United  States  v.  Cornell  Steamboat  Co.  [C.  C. 
A.]  137  F.  455. 


confers  jurisdiction  on  state  courts  only  of 
suits  by  adverse  claimants  to  same  mineral 
land,  but  not  to  determine  whether  land  is 
mineral  or  nonmineral,  that  question  being- 
for    the    land    department,    and    a   court    has 


53.     Not  under  Act  March  3,  1887    (24  Stat,    no    Jurisdiction    of  a   controversy   between   a 
,    ,.„    _    „„„s       TT_  =  .-^  o... T„,„c.v, mining    claimant    and    a    townsite    claimant. 

Wright  V.   Town   of   HartvUle    [Wyo  1    81   P 

649. 

58.  When  protest  against  grant  of  patent 
IS  filed  in  land  office.  Le  Fevre  v.  Amonson 
[Idaho]   81  P.   71. 

59.  See,  also,  Habeas  Corpus,  5  C.  L.  1615 
In  re  Dowd,   133   F.   747. 

60.  In  re  Dowd.   133  F.   747. 

61.  In  re  Dowd,  133  F.  747.  Petition  for 
writ  by  one  confined  for  contempt  for  viola- 
tion of  injunction  Issued  by  state  supreme 
court   denied.     Id. 

62.  Rev.  St.  §  720;  Comp.  St.  1901,  p.  581. 
Decree  of  circuit  court  enjoining  a  party 
from  setting  up  any  claim  to  the  right  to 
use  a  railroad  switch,  which  the  state  court 


at  L.  552.  c.  373).  United  States  v.  Lake  Shore 
&  M.  S.  R.  Co.,  197  U.  S.  536,  49  Law.  Ed.  870. 
Interstate  Commerce  Act,  §§  12,  20,  does  not 
confer  such  Jurisdiction  to  compel  interstate 
carrier  to  make  the  report  which  commis- 
sion is  authorized  by  that  act  to  require.     Id. 

54.  Act  March  3,  1875,  §  8  (18  Stat,  at  L.  472 
c  137;  Comp.  St.  1901,  p.  513).  McDaniel  v. 
Traylor,    196   U.   S.    415,   49  Law.   Ed.   533. 

55.  McDaniel  v.  Traylor,  196  U.  S.  415,  49 
Law.    Ed.    533. 

56.  Copyrights  not  attacked.  Straus  v. 
American  Publishers'  Ass'n,  45  Misc.  251,  92 
N.    T.    S.    153. 

57.  Le  Fevre  v.  Amonson  [Idaho]  81  P. 
71.  U.  S.  Rev.  St.  §  2326;  Comp.  St.  1901,  p. 
1430,    In    regard    to    adverse    mining    claims. 
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the  court  has  jurisdiction  by  reason  of  diversity  of  citizenship  and  the  necessary 
amount  is  involved,  it  njay  grant  relief  against  a  judgment  of  a  state  court  obtained, 
by  fraud,  or  on  other  equitable  grounds,  in  any  case  in  which  relief  could  be  granted 
if  the  Judgment  were  rendered  by  a  Federal  court,^*  and  in  such  case  a  preliminary 
injunction  may  be  issued  against  the  defendant  to  prevent  the  collection  of  the  judg- 
ment by  execution  or  otherwise."''  The  act  will  not  be  construed  to  limit  the  power 
of  Federal  courts  to  restrain  parties  of  whom  it  has  jurisdiction  from  instituting 
proceedings  in  any  court."'  Nor  does  the  rule  apply  where  the  Federal  court  has 
first  acquired  jurisdiction  of  the  subjec^matter  and  the  parties."^  Wheve  the  Feder- 
al court  acts  in  aid  of  its  own  jurisdiction,  and  to  protect  title  conveyed  by  it  in  fore- 
closure proceedings,  and  to  render  its  decree  effectual,  it  may  restrain  all  proceedings 
in  a  state  court  which  would  have  the  efEect  of  defeating  or  impairing  its  jurisdic- 
tion."* 

Court  of  daims.^^ — The  jurisdiction  of  the  court  -of  claims  is  fixed  by  statute.'* 
It  has  original  legal  and  equitable  jurisdiction  of  all  claims  arising  out  of  contracts 
for  public  work  in  the  District  of  Columbia,'^  and  for  work  done  by  the  order  and 
direction  of  the  commissioners  of  the  District  and  accepted  by  them  for  its  use, 
purposes,  or  benefit.'^  Any  bill,  except  those  for  pensions,  providing  for  the  pay- 
ment of  any  claim  against  the  United  States,  or  for  a  grant,  gift,  or  bounty  to  any 
person,  which  is  pending  in  either  house  of  congress,  may  be  referred  to  it.'^     The 


has  held  that  he  was  entitled  to  use,  does 
not  violate  the  statute,  where,  since  the  de- 
cision of  the  state  court,  the  railroad  has 
sold  the  switch  to  a  private  person  at  whose 
instance  the  injunction  was  obtained. 
Oman  v.  Bedford-Bowling  Green  Stone  Co.  [C. 
C.  A.]  134  P.  64,  afg-.  Bedford-Bowling'  Green 
Stone  Co.  v.  Oman,  134  F.  441.  Does  not 
apply  to  state  corporation  commission, 
though  It  Is  made  a  court  of  record,  which 
has  many  nonjudicial  powers,  especially 
where  acts  complained  of  are  not  Judicial 
acts.  As  to  them,  it  is  a  mere  state  agency. 
Southern  R.  Co.  v.  Greensboro  Ice  &  Coal 
Co.,  134  F.  82.  Applies  to  prevent  issuance 
of  injunction  to  state  court  or  against  par- 
ties to  suits  therein,  and  prohibition  ex- 
tends to  entire  proceedings  from  the  com- 
mencement of  the  suit  until  the  execution  is- 
sued on  the  judgment  or  decree  is  satisfied. 
Security  Trust  Co.  v.  Union  Trust  Co.,  134  F. 
301. 

63.  Court  of  bankruptcy  has  Jurisdiction 
to  enjoin  the  prosecution  of  a  bankrupt  fire- 
man for  neglect  of  duty  looking  to  his  dis- 
charge from  the  department,  because  of  his 
nonpayment  of  a  debt  from  which  a  pend- 
ing bankruptcy  proceeding  will  discharge 
him.     In  re  Hicks,  133  F.  739. 

64,  05.  Lehman  v.  Graham  [C.  C.  A.]  135 
F    39 

66,' 67.     Glucose    Refining   Co.    v.    Chicago, 

•1  q  Q      "C*        20  Q 

68.  May  prevent  attack  in  state  court  by 
party  claiming  that,  by  reason  of  his  own 
untruthful  admissions  of  citizenship,  the 
Federal  court  assumed  a  Jurisdiction  it  did 
not  have.  Rlverdale  Cotton  Mills  v.  Ala- 
bama &  G.  Mfg.  Co.,  198  U.  S.  188,  49  Law. 
Ed.    1008. 

69.  See   4  C.  L.   345. 

70.  If  claim  for  refund  of  Federal  tax 
illegally  collected  is  allowed  by  the  commis- 
sioner of  Internal  revenue,  and  payment  is 
thereafter  refused  by  the  accounting  officers. 


suit  may  be  brought  directly  against  the 
government  in  the  court  of  claims.  Edison 
Illuminating  Co.'s  Case,  38  Ct.  CI.  208.  Al- 
lowance by  commissioner  is  not  simple  pass- 
ing of  ordinary  claim  by  an  ordinary  ac- 
counting officer,  but  an  award  upon  which 
an  action  may  be  based,  and  which  is  con- 
clusive unless  impeached  for  fraud  or  mis- 
take. Id.  The  appropriation  act  not  dele- 
gating to  the  secretary  of  the  interior  power 
to  determine  what  classes  of  Indians  are  en- 
titled to  participate  in  a  fund  appropriated  to 
pay  a  judgment  against  the  government,  he 
may  seek  the  aid  of  the  court  of  claims  for 
that  purpose  either  by  applying  for  a  fur- 
ther decree,  or  by  invoking,  the  Jurisdiction 
of  the  Bowman  act.  Oneida  Indians'  Case, 
39  Ct.  CI.  116.  Court  of  claims  has  no  au- 
thority under  Jurisdictional  act  June  28, 
1898  (30  Stat,  at  L.  490)  to  investigate  alleged 
improper  and  fraudulent  use  of  a  national  fund 
by  the  Cherokee  government.  Delaware  In- 
dians' Case,  38  Ct.  CI.  234.  Court  has  no  Ju- 
risdiction, on  the  petition  of  full  blooded 
Cherokees,  to  adjudge  and  decree  redress 
against  the  alleged  unlawful  acts  of  the 
Cherokee  nation.  Id.  Act  Jan.  9,  1883  (22 
Stat,  at  L.  p.  401,  §  2),  providing  that  claims 
for  horses  lost  in  the  military  service  which 
are  not  filed  in  the  proper  department  within 
one  year  after  the  passage  of  the  act  shall 
be  baft-red  and  shall  not  be  considered  by  any 
department  of  the  government,  does  not  limit 
the  Jurisdiction  of  the  court  of  claims  to 
claims  so  filed.     Hardie's  Case,  39  Ct.  CI.  250. 

71.  Act  June  16,  1880.  Has  equitable  Ju- 
risdiction to  refoi^m  contract  for  street  im- 
provements, in  order  to  determine  the  amount 
due  under  the  contract  to  claimant.  Dis- 
trict of  Columbia  v.  Barnes,  197  U.  S.  146,  49 
Law.   Ed.    699. 

72.  Act  June  16,  1880.  May  award  com- 
pensation for  work  done  outside  of  the  orig- 
inal contract.  District  of  Columbia  v. 
Barnes,   197  U.  S.  146,   49  Law.  Ed.   699. 
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court  has  no  jurisdiction  of  any  claims  referred  under  this  act  unless  they  are 
claims  on  which  the  government  is  primarily  liable.^* 

(§11)  B.  As  affected  hy  diversity  of  citizenship.''^ — The  circuit  courts  of  the 
ITnited  States  have  original  jurisdiction  of  controversies  between  citizens  of  the 
state  where  the  suit  is  brought  and  citizens  of  other  states/'  provided  the  requisite 
amount  is  involved.^'  A  state  is  not  a  citizen  within  this  rule.'*  The  parties  to  the 
suit  on  one  side,  whether  consisting  of  one  or  more  persons,  must  have  a  citizenship 
different  from  that  of  the  parties  on  the  other  side,  whether  consisting  of  one  or  more 
persons.'''  Thus  a  cause  cannot  be  removed  «to  the  Federal  court  where  one  of  the 
defendants  is  a  citizen  of  the  same  state  as  the  plaintiff,"*  unless  there  is  a  separable 
controversy  as  to  the  nonresident  defendant,  in  which  case  it  may  be  removed  as  to 
him.*^  Separate  and  distinct  causes  of  action  disclosed  by  the  bill  or  complaint  in 
a  single  suit,  upon  either  of  which  a  separate  suit  could  have  been  maintained,  and  the 
determination  of  neither  of  which  is  essential  to  the  determination  of  the  other,  con- 
stitute separate  cotitroversies.^^  In  the  absence  of  any  pretense  of  a  scheme  to  defeat 
the  Federal  jurisdiction,  the  question  whether  a  separable  controversy  exists  must  be 


73.  Act  Mai  en  3,  1887  (24  Stat,  at  U.  507, 
S  14).  Bellah's  Case,  39  Ct.  CI.  396.  Bill 
simply  directing  the  secretary  of  war  to  in- 
vestigate concerning  the  alleged  taking  or 
destruction  of  property,  and  not  providing 
for  the  payment  of  a  claim  to  any  beneficiary 
whatever,  is  not  covered  by  the  act  and 
cou-rt    has     no    jurisdiction.     Jd. 

74.  Act  does  not  extend  to  claims  for  In- 
dian depredations  for  which  tribe  is  primar- 
ily liable,  and  the  government's  liability  is 
that  of  guarantor  only.  Vincent's  Case,  39 
Ct.  CI.  456.  Such  claims  can  be  disposed  of 
only  in  accordance  with  Act  March  3,  1891 
(26     Stat,     at    L.     851).     Id. 

75.  See    4    C.    L.    346. 

76.  Cannot  exercise  its  chancery  powers 
to  decide  independent  controversy  between 
citizens  of  same  state  not  involving  a  Fed- 
eral question.  Moore  v.  Fidelity  Trust  Co., 
134  F.  489,  afd.  [C.  C.  A.]  138  F.  1.  The  fact 
that  an  attachment  suit  in  aid  of  an  action 
at  law  against  a  nonresident  is  equitable 
in  form  does  not  cut  off  the  right  of  removal 
where  diversity  of  citizenship  exists. 
Courtney  v.  Pradt,  196  U.  S.  89,  49  Law  Ed. 
398. 

77.  See   §    6,   ante. 

78.  A  state  not  being  a  citizen  of  any 
state,  an  action  in  which  it  is  the  real  party 
In  interest  cannot  be  removed  to  a  Federal 
court  solely  on  the  ground  of  diverse  citizen- 
ship. Action  between  state  and  citizen  or 
corporation  of  another  state.  Southern  R. 
Co.  v.  State   [Ind.]   75  N.  B.  272. 

79.  25  St.  434,  §  2;  Comp.  St.  1901,  p.  509. 
Knight  V.  Lutcher  &  M.  Lumber  Co.  [C.  C. 
A.]  136  F.  404.  Each  plaintiff  must  be  'com- 
petent to  sue,  and  each  defendant  liable  to 
be  sued  in  such  court,  or  the  jurisdiction 
cannot  be  maintained.  Circuit  court  has  no 
jurisdiction  of  suit  against  several  defend- 
ants to  enjoin  the  diversion  of  water  from 
a  stream  by  means  of  a  ditch  in  which  each 
of  defendants  owns  an  interest,  where  any 
one  of  them  is  a  citizen  of  the  same  state 
as  complainant.  Anderson  v.  Bassman,  140 
F.    10. 

80.  See,  also.  Removal  of  Causes.  4  C.  L. 
1277.  Where  the  petition  In  a  tort  action 
states  a  joint  cause  of  action  against  a  resi- 
dent and  a,  nonresident  defendant,  the  state 


court  has  jurisdiction,  and  the  case  is  not 
removable.  Against  a  nonresident  railroad 
and  a  resident  engineer.  Illinois  Cent.  R. 
Co.  V.  Proctor  [Ky.]  89  S.  W.  714;  Illinois 
Cent.  R.  Co.  V.  Houchins  [Ky.]  89  S.  W.  530. 
The  circuit  court  has  no  jurisdiction  over  an 
action  for  injuries  brought  by  a  citizen  of 
the  state  against  both  a  domestic  and  a 
foreign  corporation,  where  there  is  any  right 
of  action  or  any  reasonable  ground  to  claim 
a  right  of  action,  against  the  domestic  cor- 
poration, and  no  separable  controversy  is 
claimed  to  exist.  Keller  v.  Kansas  City,  etc., 
R.   Co.,   135  F.   202. 

81.  See,  also.  Removal  of  Causes,  4  C.  L. 
1277.  If  either  controversy  is  wholly  be- 
tween citizens  of  different  states,  and  can 
be  fully  determined  as  between  them,  it  is 
removable.  Same  statutes.  Boatmen's  Bank 
V.  Fritzlen  [C.  C.  A.]  135  F  650.  Causes  of 
action  to  avoid  prior  mortgages  for  fraud, 
and  to  foreclose  junior  mortgage  held  sep- 
arable, and  former,  being  between  citizens  of 
one  state  on  one  side  and  of  another  state 
on  other  side,  is  removable.     Id. 

82.  'Within  Act  March  3,  1887,  c.  373,  §  2 
(24  Stat.  562),  and  Act  Aug.  13,  1888,  o.  866, 
§  2  (25  Stat.  433;  1  Comp.  St.  1901,  p.  509). 
Boatmen's  Bank  v.  Fritzlen  [C.  C.  A.]  135  F. 
650.  An  action  of  tort  which  might  have 
been  brought  against  one  or  more  of  several 
persons  but  is  brought  against  all  of  them 
jointly  in  a  state  court,  contains  no  separate 
controversy  which  will  authorize  its  remov- 
al to  the  Federal  circuit  court  by  some  of 
the  defendants,  even  though  they  file  sep- 
arate answers,  set  up  separate  defenses,  and 
allege  that  they  are  not  jointly  liable  and 
that  their  controversy  is  a  separate  one.  Illi- 
nois Cent.  R.  Co.  v.  Harris  [Miss.]  38  So.  225. 
In  action  against  railroad  and  a  construc- 
tion company  for  services  under  a  contract 
made  by  plaintiff  and  the  latter,  where  the 
citizenship  of  the  latter  only  was  diverse, 
and  plaintiff  alleged  in  a  single  cause  of 
action  that  he  performed  services  for  the 
railroad  for  which  the  construction  com- 
pany acted  as  agent,  and  sought  to  recover 
against  defendants  jointly,  held,  that  com- 
plaint did  not  state  severable  cause  of  ac- 
tion, and  action  was  not  removable  La- 
throp,  Shea  &  Kenwood  Co.  v.  Pittsburg,  etc.. 
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determined  from  the  face  of  the  declaration.'^  Where  the  complaint  does  not  show 
a  separable  controversy,  the  nonresident  defendant  does  not  acquire  a  right  of  re- 
moval by  reason  of  the  fact  that,  after  a  bona  fide  prosecution  of  the  case,  the  court 
gives  a  peremptory  instruction  in  favor  of  the  resident  defendant.^*  In  a  suit  against 
a  domestic  and  a  foreign  corporation,  if  the  liability  of  the  domestic  corporation  is 
fairly  debatable,  plaintifE  has  the  right  to  a  trial  in  the  state  court,  unless  his  conduct 
in  joining  such  corporation  amounts  to  a  fraudulent  interference  with  the  jurisdic- 
tion of  the  Federal  courts.''  A  contention  that  the  controversy  is  separable  and 
hence  removable  cannot  be  considered  where  the  petition  for  removal  is  based  on 
other  grounds.*' 

Two  citizens  of  different  states  may  sue  a  citizen  of  a  third  state  in  the  Federal 
circuit  court  for  the  district  of  the  latter's  residence.''  The  rule  that  the  circuit 
court  has  no  jurisdiction  on  the  ground  of  diverse  citizenship  where  there  are  two 
plaintiffs  who  are  citizens  of  and  residents  in  different  states,  and  the  defendant  is  a 
citizen  of  and  resident  in  a  third  state,  and  the  action  is  brought  in  the  state  in 
which  one  of  the  plaintiffs  resides,  does  not  apply  to  a  case  involving  a  local  action 
brought  to  enforce  a  claim  and  settle  the  title  to  real  estate." 

Cases  removable  on  the  ground  of  prejudice  and  local  influence  are  confined 
to  those  in  which  there  is  a  controversy  between  a  citizen  or  citizens  of  the  state  in 
which  the  suit  is  pending  and  a  citizen  or  citizens  of  another  or  other  states.'" 

Eesidence  and  citizenship  are  entirely  different  things  within  the  meaning  of  the 
constitutional  and  statutory  provisions  regulating  the  jurisdiction  of  the  Federal 
circuit  courts.""  For  jurisdictional  purposes  a  national  bank  is  deemed  a  citizen  of 
the  state  in  which  it  is  located,'^  and  a  corporation  ajid  its  members  citizens  of  the 
state  creating  it;"''  but  this  does  not  apply  to  partnership  associations"'  or  joint  stock 


R.  Co.,  135  P.  619.  No  separable  controversy 
in  a  suit  for  an  undivided  half  interest  in  a 
single  tract  of  land  alleged  to  be  wrongful- 
ly held  by  the  two  defendants.  Knight  v. 
Lutcher  &  M.  Lumber  Co.  [C.  C.  A.]  136  F. 
404. 

83.  Illinois  Cent.  R.  Co.  v.  Harris  [Miss.] 
38  So.  225.  Declaration,  in  action  for  person- 
al injuries  against  a  nonresident  railroad 
company  and  a  resident  company  using  its 
tracks,  held  not  to  show  a  separable  cause 
of  action  against  the  nonresident   company. 

84.  Illinois  Cent.  R.  Co.  v.  Harris  [Miss.] 
38    So.    225.  ,    ^     ^ 

85.  Allegations  of  fraudulent  Interference 
held  not  sustained.  Keller  v.  Kansas  City, 
etc.,   R.   Co.,    135   F.    202. 

86.  Keller  v.  Kansas  City,  etc.,  R.  Co.,  135 
TH      202 

'87  Under  Act  March  3,  1887  (24  Stat,  at 
■U  552,  c.  373)  as  corrected  by  Act  Aug.  13. 
1888  (25  Stat,  at  L.  433,  c.  866;  Comp.  St  1901, 
p  508)  giving  circuit  courts  original  juris- 
diction of  suits  in  which  there  is  a  contro- 
versy between  citizens  of  different  states, 
to  be  brought  in  the  district  of  the  residence 
of  either  the  plaintiff  or  defendant.  Sweeney 
V.   Carter   Oil   Co.,    26    S.    Ct.    55. 

88.  Not  to  suit  to  partition  realty  under 
Bal.  Ann.  Codes  &  St.  Wash  §  5558  Ger- 
man Sav..&  Loan  Soc.  v.  Tull   [C.  C.  A.]   136 

■^89'.  Does  not  include  cases  wherein  con- 
troversy is  partly  between  citizens  of  the 
same  sLte.  Act  March  3.  18"  (24  Stat^  at 
L.    652,    u.    373),    as    corrected    by    Act    Aug. 


13,  1888  (25  Stat,  at  L.  433,  c.  866,  §  2;  Comp. 
St.  1901,  p.  508),  construed.  Cochran  v.  Mont- 
gomery Co.,  26  S.  Ct.  58.  It  has  been  held 
that  a  defendant  who  is  a  citizen  of  a  state 
other  than  that  in  which  the  suit  is  brought 
may  remove  it  for  prejudice  and  local  In- 
fluence, notwithstanding  the  fact  that  the 
plaintiff  and  some  of  the  defendants  are  citi- 
zens of  the  state  in  which  the  action  was 
commenced  (Boatmen's  Bank  v.  Pritzlen  [C. 
C.  A.]  135  F.  650),  but  this  case  is  appar- 
ently overruled  by  the  supreme  court  case 
last  cited. 

90.  Steigleder  v.  McQuesten,  198  IT.  S.  141, 
49  Law.  Ed.  986.  Evidence  held  to  show 
that  plaintiff  was  a  citizen  of  Massachusetts, 
and  that  her  residence  in  Washington  when 
the  suit  was  brought  was  merely  temporary 
and  without  any  fixed  intention  to  abandon 
her   citizenship   in   the   other  state.     Id. 

91.  Act  Aug.  13,  1888,  c.  866.  §  4  (25  Stat. 
436,  Comp.  St.  1901,  p.  514).  George  v.  Wal- 
lace [C.  C.  A.]  135  F.  286;  Guthrie  v.  Hark- 
ness,  -26    S.    Ct.    4. 

92.  As  to  manner  of  pleading  citizenship 
of  corporations  and  associations  see  §  11  D. 
post.  Members.  Wells  Co.  v.  Gastonia  Cot- 
ton Mfg.  Co.,  198  U.  S.  177,  49  Law.  Ed.  1003. 
Corporation.  Fred  Macey  Co.  v.  Macey  [C. 
C.  A.]  135  F.  725.  A  suit  is  regarded  as  one 
by  or  against  stockholders.  Knight  v.  Lut- 
cher C&  M.  Lumber  Co.   [C.  C.  A.]  136  F.  404. 

NOTE.  Cltlaiensliip  of  de  facto  corpora- 
tions: A  charter  provided  that  a  corpora- 
tion should  not  have  the  power  to  do  busi- 
ness until  certain  conditions  were  perform- 
ed.    Before    having    complied,    the    corpora- 


300 


JLTEISDICTIOIS^  §  IIB. 


6   Cur.   Law. 


companies.'*  The  presumption  may  be  overcome  by  proof.''  A  corporation  suing 
in  the  Federal  courts  on  the  ground  of  diverse  citizenship  must  prove  that  it  is  a 
corporation  of  the  state  alleged,  when  that  fact  is  put  in  issue  by  the  answer."*  If 
plaintiff  is  a  minor  suing  by  his  guardian,  his  citizenship,  and  not  that  of  the 
guardian,  controls.'^ 

In  determining  whether  diversity  of  citizenship  exists,  indispensable  parties 
only  should  be  considered.'*  The  positions  assigned  to  the  parties  by  the  pleader 
are  immaterial,  it  being  the  duty  of  the  court  to  ascertain  the  real  matter  in  dispute, 
+0  arrange  the  parties  on  opposite  sides  of  it  according  to  the  facts,  and  then  to  de- 
termine whether  a  controversy  exists  between  citizens  of  different  states  which  in- 
vokes its  jurisdiction."  An  arrangement  of  parties  which  is  merely  a  contrivance 
to  found  a  jurisdiction  which  would  not  otherwise  exist  will  not  be  allowed  to  suc- 
ceed.^    The  fact  that  the  ultimate  interest  of  a  corporate  defendant  may  be  the 


tfon  brought  an  action  in  the  Federal  court 
against  the  defendant  for  the  price  of  goods 
supplied,  setting  forth  diversity  of  citizen- 
ship as  the  ground  of  Federal  Jurisdiction. 
Held,  the  court  did  not  have  jurisdiction,  as 
the  corporation  must  have  a  de  jure  existence 
in  order  to  be  a  citizen  in  this  regard.  Gas- 
tonia  Cotton  Mfg.  Co.  v.  Wells  Co.  [C.  C.  A.] 
128  P.  369.  The  question  whether  a  de  facto 
corporation  is  entitled  to  standing  in  a  Fed- 
eral court  as  a  citizen  does  not  seem  to  have 
been  directly  raised.  In  Tulare  Irrlg.  Dist. 
V.  Shepard,  185  TJ.  S.  1,  46  Law.  Ed.  773,  and 
in  Commissioners  of  Douglas  County  v. 
Belles,  94  U.  S.  104,  24  Law.  Ed.  46,  where 
the  action  was  against  the  corporation,  the 
court  decided  against  the  de  facto  corpora- 
tion without  looking  into  the  question  of 
Jurisdiction.  The  principal  case  seems  in- 
consistent with  the  above  case,  for  if  the 
vie'w  therein  set  forth  be  adopted,  the  court 
in  these  cases  should  have  disallowed  the  ac- 
tion. The  record  would  show  the  absence 
of  Jurisdiction,  of  which  fact  the  court  should 
take  notice.  Grace  v.  American  Central  Ins. 
Co.,  109  U.  S.  278,  27  Law.  Ed.  932.  This  view 
seems  to  be  the  logical  one. — 5  Columbia  L. 
R.  61. 

03.  Fred  Macey  Co.  v.  Macey  [C.  C.  A.] 
135    F.    725. 

94»  A  Joint  stock  company,  although  a 
legal  entity  and  suable  in  its  own  name 
under  state  laws,  is  not  a  corporation  and 
cannot  be  deemed  to  have  citizenship.  Not 
for  removal  purposes.  Saunders  v.  Adams 
Exp.  Co.,  136  F.  494.  Where,  prior  to  fil- 
ing a  petition  for  removal  of  a  cause  against 
a  Joint  stock  company,  the  state  court  has 
acquired  full  Jurisdiction  over  its  person  by 
service  of  process  on  its  agents  as  authoriz- 
ed by  the  state  statutes,  defendant's  non- 
resident president,  on  entering  an  appear- 
ance. Is  not  entitled  to  have  the  suit  re- 
moved. He  is  not  the  defendant  and  his 
citii'enship    cannot    be    considered.     Id. 

05.  The  presumption  that  stockholders  are 
citizens  of  the  state  creating  such  corpora- 
tion does  not  preclude  them  from  asserting 
their  actual  citizenship  to  sustain  the  Juris- 
diction of  the  Federal  circuit  court  of  a 
suit  brought  by  them  as  such  stockholders. 
Doctor  V.  Harrington,  196  U.  S.  579,  49  I^w. 
Ed.    606. 

96.  Incorporators  held  to  have  become  a 
corporation    for    purposes    of    suit,     though 


there  had  been  no  compliance  with  charter 
provision  allowing  it  to  commence  business 
when  a  certain  proportion  of  capital  stock 
was  subscribed  and  paid  for.  Wells  Co.  v. 
Gastonia  Cotton  Mfg.  Co.,  196  tJ.  S.  177,  49 
Law.  Ed.  1003. 

97.  Guardian  is  a  mere  protector  of  plain- 
tiff's interest.  Toledo  Traction  Co.  v.  Cam- 
eron [C.  C.  A.]  137  F.  48. 

98.  Since  all  other  parties  may  be  dis- 
missed and  disregarded  if  their  presence 
would  oust  or  restrict  the  Jurisdiction  or 
the  right.  Boatmen's  Bank  v.  Fritzlen  [C. 
C.  A.]  135  F.  650.'  The  Joinder  of  a  citizen  of 
the  same  state  as  plaintiff  as  a  defendant 
defeats  Jurisdiction  if  he  Is  a  necessary  or 
indispensable  party,  but  not  if  he  is  a  formal 
party  only.  White  Swan  Mines  Co.  v.  Bal- 
liet,  134  F.  1004.  In  suit  to  establish  trust 
in  favor  of  plaintiff  corporation  in  money 
alleged  to  have  been  embezzled  by  one  of 
its  officers  and  deposited  with  defendant,  of- 
ficer is  only  a  formal  party.  Id.  Railroad 
companies  and  bank  held  not  necessary  par- 
ties for  specific  performance  of  contract. 
Cella  V.  Brown,  136  F.  439.  Since  under  the 
statutes  of  Utah  a  note  made  payable  to  the 
cashier  of  a  bank  as  trustee,  the  considera- 
tion for  which  was  furnished  by  the  bank, 
which  is  the  real  owner,  may  be  sued  on 
by  the  bank  in  its  own  name;  the  citizenship 
of  the  cashier  is  immaterial  in  determining 
the  Jurisdiction  of  a  Federal  court  in  an  ac- 
tion thereon  in  that  state.  Franklin  v.  Con- 
rad-Stanford Co.   [C.  C.  A.]     137   F.  737. 

99.  Boatmen's  Bank  v.  Fritzlen  [C.  C.  A.] 
135  F.  650;  City  of  Dawson  v.  Columbia  Ave. 
Sav.  Fund,  S.  D.,  T.  &  T.  Co.,  197  U.  S.  178, 
49    Law.    Ed.    113. 

1.  City  of  Dawson  v.  Columbia  Ave.  Sav. 
Fund,  S.  T>.,  T.  &  T.  Co.,  197  TJ.  S.  178,  49 
Law.  Ed.  713.  Circuit  court  has  no  Juris- 
diction of  suit  against  municipality  by  a 
nonresident  mortgagee  of  a  waterworks  com- 
pany to  enforce  the  latter's  contract  with 
the  city,  where  the  city  and  the  company 
are  citizens  of  the  same  state,  the  interests 
of  the  company  and  the  mortgagee  are  not 
antagonistic,  and  the  company  is  made  a 
defendant  instead  of  a  plaintiff  solely  for 
the  purpose  of  reopening  in  the  Federal 
courts  a  controversy  which  has  been  decid- 
ed against  the  company  in  the  state  courts. 
Id.  Suit  by  nonresident  stockholders  to  re- 
strain   defendants    from    inducing    corpora- 
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same  as  that  of  the  complaining  stockholders  does  not  require  that  it  be  grouped  with 
them  for  the  purpose  of  determining  whether  the  necessary  diversity  of  citizenship 
exists,  where  the  bill  alleges  that  the  corporation  is  under  a  control  antagonistic  to 
complainants  and  has  been  made  to  act  in  a  way  detrimental  to  their  rights.^ 

The  jurisdiction  of  the  Federal  court  is  not  afEected  by  the  fact  that,  after  Judg- 
ment has  been  rendered,  a  citizen  of  the  same  state  as  plaintiff  appears  and  seeks 
to  have  such  judgment  opened,^  nor  because,  after  removal  of  a  cause  from  a  state 
court  on  the  ground  of  diversity  of  citizenship,  one  of  the  defendants  removes  to  and 
becomes  a  citizen  of  the  state  where  plaintiff  resides.*  Jurisdiction  over  a  suit  by  a 
nonresident  stockholder  to  enjoin  the  alleged  use  of  corporate  assets  in  an  ultra  vires 
business  is  not  affected  by  the  fact  that  plaintiff  is  acting  with  other  stocldiolders 
who  are  citizens  of  the  same  state  as  the  corporation,  and  that  they  contribute  to  the 
expenses  of  the  suit.^ 

Wten  a  case  has  been  removed  on  the  ground  of  diversity  of  citizenship,  the 
Federal  court  is  entitled  to  pass  on  all  questions,  including  that  of  jurisdiction 
over  the  subject-matter  in  the  state  courts,  or  the  sufficiency  of  the  service  of  mesne 
process  to  authorize  the  recovery  of  personal  judgment.® 

ISTo  Federal  circuit  or  district  court  has  cognizance  of  any  suit  on  a  promissory 
note  or  other  chose  in  action  in  favor  of  an  assignee,  unless  such  suit  might  have  been 
maintained  by  the  assignor  if  no  assignment  had  been  made.'  The  act,  however, 
does  not  apply  to  a  case  where  the  cause  of  action  accrues  to  the  assignee  and  not 
to  the  assignor,'  nor  to  a  bill  by  a  nonresident  stockholder  of  a  corporation,  who 
acquired  his  stock  by  assignment  from  a  resident  of  the  state  where  the  corporation 
is  domiciled,  to  restrain  the  directors  and  trustees  from  using  the  corporate  assets 
for  alleged  ultra  vires  purposes,  affecting  the  interests  of  all  the  stockholders,'  nor 
to  suits  on  judgments  recovered  in  actions  on  assigned  notes  in  state  courts.^"  The 
term  assignee  covers  anyone  who,  by  virtue  of  a  transfer  to  him,  can  claim  the  bene- 


tlon's  employes  to  strike  held  collusive  with- 
in equity  rule  94,  ■where  corporation  and  em- 
ployes were  citizens  of  same  state,  and  cor- 
poration had  already  sued  In  state  court. 
Kemmerer   v.    Haggerty,    139    F.    693. 

a.  Doctor  V.  Harrington.  196  tr.  S.  579,  49 
Law.   Ed.    606. 

3.  Where  ejectment  was  brought  in  a 
Federal  court  In  which  the  requisite  diversity 
of  citizenship  appeared,  and  after  a  judgment 
against  a  tenant  for  a  part  of  the  land,  his 
landlord,  who  was  not  a  party  to  the  suit, 
appeared  and  sought  to  have  the  judgment 
opened,  the  court  was  not  ousted  of  jurisdic- 
tion by  reason  of  the  fact  that  he  was  a 
citizen  of  the  same  state  as  plaintiff.  King 
V.  Davis,  137  F.  198. 

4.  Where  the  requisite  diversity  of  citizen- 
ship existed  when  the  action  was  commenced 
and  at  the  time  of  its  removal.  Lebens- 
berger  v.  Scofield  [C.  C.  A.]   139  P.  380. 

5.  Such  fact  does  not  make  suit  collusive 
within  equity  rule  94.  Consumers'  Gas  Trust 
Co.   V.  Quinby   [C.  C.  A.]   137  F.   882. 

6.  Courtney  v.  Pradt,  196  V.  S.  89,  49  Law. 
Ed.  398. 

7.  Act  March  S,  1887,  c.  373,  §  1  (24  St. 
552),  as  corrected  by  Act  Aug.  13,  1888,  c.  866 
(25  St  433,  Comp.  St.  1901,  p.  508).  Gorman- 
Wright  Co.  V.  Wright  [C.  C.  A.]  134  F.  363. 
Suit  of  nonresident  assignee  of  non-nego- 
tiable note,  executed  by  one  national  bank 
to  another,  both  of  which  were  residents  of 
Nebraska,  against  maker  and  other  defend- 


ants, most  of  whom  were  also  residents  of 
that  state,  cannot  be  maintained  on  ground 
of  diversity  of  citizenship.  George  v.  Wal- 
lace [C.  C.  A.]  135  F.  286. 

8.  Where,  under  terms  of  town  vote 
granting  aid  to  a  railroad  company,  no  cause 
of  action  therefor  ever  accrued  to  the  com- 
pany because  it  did  not  complete  the  road, 
but  ^id  accrue  to  its  receiver  or  the  assignee 
of  his  successor  who  furnished  funds  for  the 
completion  of  the  road  under  an  assignment 
of  the  subscription,  the  fact  that  the  cor- 
poration was  of  the  same  citizenship  as  the 
town  did  not  deprive  the  assignee  of  the 
right  to  sue  in  the  Federal  court  for  the 
amount  of  such  subscription.  Paige  v.  Ro- 
chester, 137   F.    663. 

».  Right  of  action  is  primarily  in  corpora- 
tion, and  suit  is  not  one  to  recover  the  con- 
tents of  a  chose  in  action.  Consumers'  Gas 
Trust   Co.   V.    Quinby    [C.   C.   A.]    137   F.    882. 

10.  Judgment  creditors  of  insolvent  cor- 
poration may  sue  in  Federal  court  to  enforce 
trust  against  third  person  in  property  alleged 
to  belong  to  corporation  and  to  have  been 
acquired  by  defendants  in  fraud  of  their 
rights,  where  diversity  of  citizenship  appears 
and  requisite  amount  is  involved,  thougli 
complainants'  judgments  were  recovered  in 
state  courts  in  suits  on  assigned  notes  of 
which  Federal  court  would  not  have  had 
Jurisdiction.  Stanwood  v.  Wishard,  134  F. 
959. 
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ficial  interests  of  the  contract.'^  A  successor  of  a  receiver  is  not  an  assignee.^-  If 
one  of  several  contracts  which  are  the  basi«  of  a  suit  in  equity  is  clearly  within  the 
jurisdiction  of  the  court,  it  may  determine  the  entire  controversy,  though  the  other 
contracts  were  acquired  by  complainant  through  assignments  from  persons  who  could 
not  have  sued  in  such  court.^^  If  an  assignee  may  sue  alone  in  the  Federal  courts, 
he  and  his  assignees  may  sue  together  as  if  no  assignm&t  had  been  made.^* 

(§11)     C.  As  affected  ly  existence  of  Federal  question}^ — A  Federal  ques- 
tion giving  jurisdiction  to  Federal  courts  exists  whenever  a  Federal  statute,^"  a 


11.  Pledgee  of  stock  cannot,  on  account 
of  diverse  citizenship  existing  between  him 
and  corporation,  sue  latter  in  Federal  court 
for  the  appointment  of  receiver,  where  pledg- 
or Is  resident  of  state  of  which  corporation 
is  a  citizen.  Gorman-Wright  Co.  v.  Wright 
[C.  C.  A.]  134  P.  363. 

la.  Successor  of  receiver  of  railroad  who 
has  completed  railroad  and  thereby  become 
entitled  to  a  town  subscription.  Paige  v. 
Rochester,   137   P.   663. 

13.  Howe  &  Davidson  Co.  v.  Haugan,  140 
P.  182. 

14.  Paige   v.    Rochester,   137   F.    663. 

15.  See  4  C.  I*  348. 

16.  The  circuit  courts  have  Jurisdiction  of 
cases  arising  under  the  constitution  or  laws 
of  the  United  States.  Act  Aug.  13,  1888,  c. 
866  §  1  (25  Stat.  434;  Comp.  St.  1901,  p.  614). 
George  v.  Wallace  [C.  C.  A.]  135  F.  286.  In- 
cluding suits  against  insolvent  national 
banks  which  have  gone  into  voluntary  liq- 
uidation, to  enforce  specific  liens,  or  to  en- 
force and  judicially  administer  trusts  pre- 
viously created  by  contract  or  arising  from 
the  insolvency  and  liquidation  proceedings 
(George  v.  Wallace  [C.  C.  A.]  135  F.  286), 
and  suits  to  enforce  the  liability  of  the  stock- 
holders of  such  a  bank  (Id.).  Is  a  suit  under 
the  laws  of  the  United  States,  and  also  a  suit 
to  wind  up  the  affairs  of  the  bank,  which  is 
expressly  excepted  from  the  Act  of  Aug.  13, 
1888  by  §  4  thereof.  Id.  May  also  be  en- 
forced by  bill  in  nature  of  creditors'  bill  in 
the  circuit  court  under  Act  June  30,  1876,  c. 
156  §  2  (19  Stat.  63,  Comp.  St.  1901,  p.  3509). 
Id  '  Act  June  30,  1876,  c.  156,  §  2  (19  Stat. 
63;  Comp.  St.  1901,  p.  3059),  giving  Federal 
courts  original  jurisdiction  in  equity  of 
creditor's  bill  against  stockholders  of  na- 
tional bank  which  has  gone  into  liquidation, 
held  not  repealed  by  Act  Aug.  13,  1888  c. 
866  §  4  (25  St.  436;  Comp.  St.  1901,  p.  514), 
proViding  that  all  national  banks,  for  the 
purpose  of  actions  by  or  against  them,  shall 
be  deemed  citizens  of  the  states  in  which 
they  are  located,  but  such  act  relates  ex- 
clusively to  suits  against  or  by  banks  them- 
selves. Id.  Nor  is  it  repealed  by  Act  July 
12  1882  c.  290,  §  4  (22  Stat.  163;  Comp.  St. 
1901  p  3458),  providing  that  the  jurisdiction 
for  suits  by  or  against  any  national  bank, 
except  suits  between  it  and  the  United  States, 
shaU  be  the  same  as  for  suits  by  or  against 
state  banks.     Id.  .  .^     . 

Held  to  present  Pedernl  question!  Deci- 
sion of  state  court  that  statute  of  limita- 
tions applicable  to  the  right  to  enforce  the 
individual  liability  of  stockholders  in  na- 
tional banks  is  put  in  motion  by  delay  of 
comptroller  of  the  currency  in  making  an 
assessment.  Rankin  v.  Barton,  26  S.  Ci.  29. 
Decision  of  state  court  that  statute  of  limita- 
tions governing  adverse  possession  of  realty 


operated  to  defeat  action  under  Federal 
statutes  to  try  title  to  conflicting  mining' 
claims,  in  which  defeated  party  relied  on  a 
relocation  of  forfeited  claim  under  U.  S. 
Rev.  St.  §  2324,  Comp.  St.  1901,  p.  1426,  held  to 
involve  a  denial  of  rights  under  such  statute, 
where  state  court  treated  as  irrelevant  evi- 
dence tending  to  show  that  premises  in  dis- 
pute were  embraced  in  the  forfeited  location, 
and  that  possession  of  that  claim  was  held 
and  retained  from  a  time  at  least  contempo- 
raneous with  initiation  'of  the  conflicting, 
locations  almost  up  to  the  relocation.  Lav- 
agnino  v.  Uhlig,  198  U.  S.  443,  49  Law.  Ed. 
1119.  Contention,  on  motion  for  directed  vern 
diet,  that  cession  to  the  United  States  by 
New  Jersey  (N.  J.  Act  March  12,  1846)  of 
strip  of  land  at  Sandy  Hook  vested  in  it  ex- 
clusive legislative  jurisdiction  over  littoral 
waters  within  the  three  mile  limit,  presents 
question  respecting  the  exclusive  legislative 
power  of  congress  under  Const,  art.  1,  §  8, 
cl.  17,  which  will  sustain  writ  of  error  to 
supreme  court.  Hamburg-American  S.  S.  Co. 
V.  Grube,  196  U.  S.  407,  49  Law.  Ed.  529.  Fed- 
eral circuit  court  has  jurisdiction  of  suit  to 
.enjoin  assessment  where  question  of  right  of 
taxpayer  to  an  exemption  on  account  of  Uni- 
ted States  bonds  owned  by  him  is  involved, 
regardless  of  the  citizenship  of  the  parties. 
People's  Sav.  Bank  v.  Layman,  134  P.  635. 
Federal  circuit  court  has  jurisdiction  of  a 
suit  by  a  telegraph  company,  which  has  ac- 
cepted the  provisions  of  Rev.  St.  §  5263, 
Comp.  St.  1901,  p.  8579,  to  enjoin  the  threat- 
ened removal  or  destruction  of  its  line  by  the 
local  authorities.  Ohio  Postal  Tel.  Cable 
Co.  V.  Sandusky  County  Com'rs,  137  F.  947. 
One  who  has  acquired  the  right  to  use  the 
water  of  a  nonnavigable  stream  flowing 
through  the  public  land  for  domestic  or  irri- 
gation purposes  by  complying  with  the  state 
statutes  is  protected  in  such  right  by  U.  S. 
Rev.  St.  §§  2339,  2340,  and  the  Federal  cir- 
cuit court  has  jurisdiction  to  determine  the 
conflicting  rights  of  various  appropriators, 
even  though  their  lands  and  points  of  di- 
version are  in  different  states.  Anderson  v. 
Bassman,  140  P.  14. 

Held  not  to  present  Federal  question !  The 
decision  of  a  state  court  as  to  whether  a 
conveyance  by  a  bankrupt  was  made  with 
intent  to  defraud  creditors.  Thompson  v. 
Fairbanks,  196  U.  S.  516,  49  Law.  Ed.  577. 
Contention  that  congressional  consent  (Act 
June  28,  1834,  4  Stat,  at  L.  708,  c.  126)  to 
agreement  between  New  Jersey  and  New 
York  respecting  their  territorial  limits  and 
jurisdiction  vested  exclusive  jurisdiction  in 
the  Federal  government  over  sea  adjoining 
the  two  states,  there  being  nothing  in  the 
agreement  or  state  statutes  abdicating  rights 
in  favor  of  the  government.  Hamburg-Amer- 
ican   S.    S.    Co.    V.    Grube,    196    U.    S.    407     49 
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treaty,  or  the  Federal  constitution"  is  to  be  construed  or  their  effect  or  operation  is 
involved ;  but  not  if  the  question  is  a  local  one  and  involves  only  the  state  constitu- 
tion or  statutes.^'     Whether  a  constitutional  question  was  raised  and  continues  to 


Law.  Ed.  529.  Assertion  of  title  of  realty 
under  a  patent  from  the  United  States.  Bon- 
in  V.  Gulf  Co.,  198  U.  S.  115,  49  Law.  Ed.  970. 
Judgment  of  state  court  denying  the  right 
of  possession  of  real  property  under  a  title 
founded  on  an  act  of  congress,  which  rests 
upon  ground  that  adverse  tax  title  was  made 
good  by  prescription  under  state  constitution. 
Corkran  Oil  &  Development  Co.  v.  Arnaudet, 
26  S.  Ct.  41.  Presence  of  question  respecting 
the  construction  and  application  of  S'ederal 
legislation  respecting  swamp  and  overflowed 
lands  gives  no  right  to  review  judgment  in 
ejectment  holding  defendant's  title  invalid 
on  the  independent  ground,  a,mong  others,  of 
noncompliance  with  a  state  statute.  Leonard 
v.  Vltksburg,  S.  &  P.  R.  Co.,  198  U.  S.  416, 
49  Law.  Ed.  1108.  The  mere  fact  that  a  suit 
is  brought  under  the  Federal  statutes  (Rev. 
St.  §  2326;  Comp.  St.  1901,  p.  1430)  to  try 
adverse  rights  to  a  mining  claim  does  not 
necessarily  Involve  a  Federal  question,  so  as 
to  authorize  a  writ  of  error  from  the  Federal 
supreme  court.  McMillen  v.  Ferrum  Mln.  Co., 
197   U.   S.    343,   49  Law.   Ed.   784. 

17.  Held  to  present  Federal  question  i  Ac- 
tion to  recover  damages  for  preventing 
plaintiff  from  exercising  right  to  vote  for 
a  member  of  congress  is  one  arising  under 
Federal  constitution,  and  is  within  jurisdic- 
tion of  Federal  courts  where  requisite 
amount  Is  involved.  Knight  v.  Shelton,  134 
F.  423.  Suit  to  restrain  a  state  officer  from 
collecting  taxes  levied  under  a  state  consti- 
tution and  statutes,  which  it  is  in  good  faith 
claimed  deny  to  complainants  the  equal  pro- 
tection of  the  laws,  and  deprive  it  of  its  prop- 
erty without  due  process  of  law.  Is  not  a 
suit  against  the  state.  Michigan  Railroad 
Tax  Cases,   138  F.  223. 

Held  not  to  present  Federal  question: 
Mere  inequality  in  taxation  not  apparently 
systematic  and  intentional  does  not  show 
an  unequal  protection  of  the  laws.  Coulter 
V.  Louisville  &  N.  R.  Co.,  196  U.  S.  599,  49 
Law.  Ed.  615.  Decision  of  state  court  that 
formalities  required  by  tax  laws  were  fully 
observed,  where  there  is  no  contention  that 
such  laws  are  unconstitutional,  but  merely 
that  the  manner  of  their  observance  was  a 
denial  of  due  process  of  law.  French  v. 
Taylor  26  S.  Ct.  76.  Whether  or  not  the 
courts  of  one  state  should,  on  principles  of 
comity,  permit  an  action  to  be  maintained 
on  a  contract  entered  into  in  contravention 
of  the  laws  of  another  state.  Allen  v.  Alle- 
ghany Co.,  196  U.  S.  458,  49  Law.  Ed.  551. 
Statement  of  claim  which  seeks  to  recover 
damages  for  acts  of  defendant  done  in  his 
capacity  as  judge  of  a  state  court.  Kinney 
v.  Mitchell,  138  F.  270.  Whether  or  not  a 
person  has  waived  a  right  which  he  might 
otherwise  have  had  under  the  constitution  or 
statutes  of  the  United  States  by  his  acts  or 
omissions,  as  where,  by  JPPl'°^"°"  °V?n' 
trine  forbidding  P'^^t^«^^j^^^a°™t^^as  hlfd  to 
be"estopped  from  asserting  it.  Leonard  v. 
vlcksbu^rg  etc.,  R.  Co.,  198  U.  S.  416,  49  Law 
Ed  1108.  The  mere  refusal  of  a  municipal 
corporation    to    perform    its    contract    is    in- 


sufficient to  confer  jurisdiction  on  a  Federal 
circuit  court  on  the  ground  that  the  resulting 
suit  arises  under  the  Federal  constitution. 
Something  else  necessary  to  make  a  law 
impairing  the  obligations  of  a  contract.  City 
<if  Dawson  v.  Columbia  Ave.  Sav.  Fund,  S. 
D.,  T.  &  T.  Co.,  197  U.  S.  178,  49  Law.  Ed.  713. 
Decree  of  state  court  requiring  defendants 
to  vacate  certain  land  and  enjoining  them 
from  further  mining  thereon  in  accordance 
with  the  prayer  of  a  bill  proceeding  on  the 
theory  that  a  corporation  holding  a  lease 
under  which  defendants  justified  their  occu- 
pation as  its  agents  was  no  longer  in  exist- 
ence, does  not'  involve  a  Federal  question  on 
theory  that,  in  determining  case  without 
making  such  corporation  a  party,  it  will  be 
deprived  of  its  property  without  due  process 
of  law,  since,  not  being  a  party,  its  rights 
are  not  affected  by  the  decree.  Iron  Cliffs 
Co.  V.  Negaunee  Iron  Co.,  197  U.  S.  463,  49 
Law.  Ed.  836.  Contention  that  state  court, 
in  admitting  nuncupative  will  to  probata 
without  notice,  violated  due  process  of  law 
clause  of  Federal  constitution,  held  not  to 
give  circuit  court  jurisdiction  of  suit  to  set 
aside  probate,  even  if  such  notice  was  essen- 
tial, where  there  was  a  right  to  assail 
the  will  and  its  probate  after  admission, 
even  though  no  notice  was  given.  FarreU 
V.  O'Brien,  199  U.  S.  89,  50  Law.  Ed.  ^— .  Con- 
tention that  because  realty  cannot  pass  under 
nuncupative  will,  the  attempt  of  probate 
court  to  exert  authority  .over  property  of  that 
character  by  admitting  will  to  probate  de- 
prived heirs  of  such  property  without  due 
process  of  law  does  not  give  circuit  court 
jurisdiction  to  pass  upon  construction  and 
effect  of  such  will,  where  such  question  la 
wholly  subordinate  to  determination  of  an- 
other over  which  such  court  has  no  jurisdic- 
tion. Id.  The  construction  by  a  state  court 
of  a  statute  of  another  state  and  its  opera- 
tion elsewhere  does  not  necessarily  involve 
such  a  Federal  question.  Whether  or  not  a 
contract  entered  into  in  another  state  in 
violation  of  its  laws  in  regard  to  foreign 
corporations  is  Ipso  facto  void  and  therefore 
unenforceable  In  the  state  where  the  action 
is  brought  does  not  present  a  case  under  the 
full  faith  and  credit  clause  of  the  Federal 
constitution.  Allen  v.  Alleghany  Co.,  196  U. 
S.  468,  49  Law.  Ed.  551. 

18.  Contention  that  act  deprives  school 
district  of  local  self  government  guaranteed 
to  all  municipalities  by  the  constitution  (At- 
torney General  v.  Lowrey,  26  S.  Ct.  27),  that 
title  of  act  indicates,  and  the  act  itself  em- 
braces, more  than  one  subject  (Id.),  and  that 
act  is  broader  than  the  title,  present  strictly 
local  questions,  not  reviewable  by  Federal 
supreme  court  (Id.).  Decision  of  highest 
state  court  that  a  plea  does  not  disclose  de- 
fense that  note  In  suit  was  given  to  foreign 
corporation  in  pursuance  of  business  carried 
on  in  another  state  without  compliance  with 
the  statutory  conditions  on  which  its  right 
to  do  business  there  depends  involves  Purely 
a  local  question.  Allen  v.  Alleghany  Co.,  196 
U.  S.  458,  49  Law.  Ed.  551.  The  Federal  cir- 
cuit    court     has     no     jurisdiction      to     de- 
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subsist  pertains  to  a  prior  section.^"  There  must  be  a  real  and  substantial  dispute 
as  to  the  effect  or  construction  of  the  constitution  or  of  some  law  of  the  United 
States,  upon  the  determination  of  which  the  recovery  depends/"  and  the  question 
must  be  one  of  law  as  stated  in  the  complaint,  and  not  one  of  fact.^'-  If  the  claim 
that  a  Federal  question  is  involved  is  made  in  good  faith,  the  court,  having  acquired 
jurisdiction,  does  not  lose  it  by  deciding  such  question  against  complainant,  but  may 
retain  the  case  for  the  decision  of  other  questions  arising  on  the  record.^^ 

An  amendment  to  a  complaint  in  tlie  state  court  which  transforms  a  nonre- 
movable cause  into  a  removable  one,  allows  the  suit  to  be  removed  into  the  Federal 
circuit  court,  if  the  defendant  acts  promptly.^^ 

(§11)  D.  Averments  and  objections  as  to  jurisdiction. ''*' — A  case  is  pre- 
sumed to  be  without  the  jurisdiction  of  the  Federal  circuit  court  unless  the  contrary 
affirmatively  appears.^^  An  allegation  of  jurisdictional  facts  is,  however,  prima 
facie  true,  and  the  burden  of  the  affirmative  averment  in  a  plea  in  abatement  of 
facts  showing  such  want  of  jurisdiction  is  upon  the  party  making  such  averment. ^° 

The  facts  necessary  to  give  jurisdiction,  either  on  the  ground  of  diversity  of 


termine  the  validity  of  the  action  of  a  state 
supreme  court  on  a  purely  domestic  contro- 
versy. Cannot  declare  judgment  of  state 
court  void  on  ground  that  decision  -was  ren- 
dered by  a  single  justice,  the  others  refusing 
to  act  because  disqualified,  where  court  had 
jurisdiction  over  the  subject-matter  and  the 
parties.  Michell  Co.  v.  Matthues,  134  P.  493. 
The  Federal  courts  have  no  jurisdiction  to 
interfere  in  any  manner  with  state  proceed- 
ings for  the  execution  of  a  sentence  against  a 
convicted  criminal,  except  to  prevent  the 
Infringement  of  any  of  his  privileges  or  im 
munities  under  the  Federal  constitution.  Bx 
parte  Rogers,  138  F.  961.  In  the  absence  of 
the  requisite  diversity  of  citizenship  and 
amount  involved,  the  Federal  courts  have  no 
jurisdiction  of  a  case  where  the  question 
presented  relates  to  the  Interpretation  to 
be  given  a  state  law,  and  the  complaint 
is  that  such  a  law  is  being  misinterpreted 
and  misapplied  to  the  injury  of  plaintiff  in 
his  rights  of  property.  United  States  v.  Bell 
[C.  C.  A.]  135  F.  336.  Claim  founded  upon 
alleged  malicious  and  unlawful  acts  of  de- 
fendants committed  by  them  while  sitting 
and  acting  as  judges  of  a  state  court  and 
while  engaged  in  administering  state  laws 
does  not  involve  Federal  question.  Id.  In 
a  suit  to  enjoin  the  enforcement  of  city 
ordinances.  Federal  jurisdiction  cannot  be 
predicated  on  an  allegation  that  in  passing 
the  ordinances  the  city  exceeded  its  charter 
powers,  such  question  being  one  for  the  de- 
termination of  the  state  courts.  Glucose  Re- 
fining Co.  V.  Chicago,  138  F.  209. 
ID.     See    Ante,    §    7. 

20.  United  States  v.  Bell  [C.  C.  A.]  13» 
P.  336.  The  mere  averment  of  a  constitu- 
tional question  is  not  sufficient  to  give  the 
Federal  supreme  court  jurisdiction  of  an 
appeal  from  the  circuit  court  of  appeals, 
where  the  question  sought  to  be  presented  is 
so  wanting  in  merit  as  to  cause  it  to  be 
frivolous  or  without  any  support  whatever 
in  reason.  Farrell  v.  O'Brien,  199  U.  S.  89, 
50    Law.    Ed.    — -  .      ,,        , 

21.  Thus  if  the  facts  only  are  In  dispute, 
and  the  Federal  law  governing  the  case  Is 
uncontroverted,  or  has  been  determined  by 
the  supreme  court  of  the  United  States,  the 


Federal  court  cannot  take  jurisdiction.  Ac- 
tion to  recover  for  personal  Injuries  alleged 
to  have  been  received  by  reason  of  defend- 
ant's failure  to  equip  Its  cars  with  safety 
appliances  is  not  rendered  removable  merely 
by  an  allegation  that  defendant  is  engaged 
in  Interstate  commerce,  where  It  does  not 
appear  that  there  is  any  controversy  as  to 
the  construction  or  effect  of  the  Federal  law. 
Questions  of  fact  whether  defendant  Is  en- 
gaged in  interstate  commerce,  and,  if  so, 
whether  it  has  complied  with  the  law,  are 
not  Federal  questions.  Myrtle  v.  Nevada  C 
&    O.    R.    Co.,    137    P.    193. 

22.  People's  Sav.  Bank  v.  Layman,  134  P. 
635.  Jurisdiction  of  a  Federal  court  having 
been  properly  invoked  for  relief  against 
assessments  as  discriminating  against  com- 
plainant, and  as  depriving  it  of  the  equal 
protection  of  the  laws  though  such  Federal 
question  is  decided  against  complainant,  the 
bill  may  be  retained  to  administer  relief  on 
other  grounds.  Michigan  Railroad  Tax 
Cases,  138  F.  223.  Where  an  infringement 
of  the  Federal  constitution  is  the  only  ground 
upon  which  a  plaintiff  could  come  into  a 
Federal  court  and  that  ground  obviously 
fails,  the  court  should  be  very  cautious  In 
interfering  with  a  state's  administration  of 
its  taxes  upon  other  considerations  which 
would  not  have  given  It  jurisdiction.  Coul- 
ter V.  Louisville  &  N.  R.  Co.,  196  U.  S  599 
49    Law.    Ed.    615. 

23.  Myrtle  v.  Nevada,.  C.  &  O.  R.  Co..  137 
P.   193. 

24.  See  4  C.  L.  350. 

2.5.  Anderson  v.  Bassman,  140  P.  10.  The 
jurisdiction  must  always  appear  affirmatively 
of  record.  Wells  Co.  v.  Gastonia  Cotton  Mfg 
Co.,   198  U.  S.   177,   49   Law.   Ed.   1003. 

26.  Averment  In  bill  that  business  sought 
to  be  protected  amounted  to  $5,000,  exclusive 
of  interest  and  costs,  will  be  treated  as  prima 
facie  true  for  purpose  of  sustaining  court's 
jurisdiction,  notwithstanding  an  allegation 
in  the  answer  that  the  amount  In  controversy 
was  less  than  $2,000,  until  defendant  sustains 
burden  of  showing,  during  the  progress  of 
the  case,  that  the  requisite  jurisdictional 
amount  Is  wanting.  Pennsylvania  Co.  v  Bav. 
138    P.    203. 
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citizenship-'^  or  the  existence  of  a  Federal  question/*  must  be  distinctly  alleged  and 
not  left  to  argument  or  mere  inference.  So  too  it  must  appear  from  the  complaint 
or  petition  that  the  jurisdictional  amount  is  in  controversy.^" 

An  averment  in  the  bill  that  the  parties  are  citizens  of  different  states  makes 
a  prima  facie  case  of  jurisdiction  so  far  as  it  depends  on  citizenship."'  An  aver- 
ment that  an  individual  is  a  citizen  of  a  named  state  is  sufficient,'^  but  a  mere  aver- 
ment of  residence  in  a  particular  state  is  not  an  averment  of  citizenship  in  that 
state.'^  An  averment  that  a  company  or  association  is  a  citizen  of  a  particular  state 
is  insufficient,  unless  it  is  a  corporation."'*  If  it  is  a  corporation,  it  is  not  enough 
to  allege  that  such  corporation  is  a  citizen  of  a  named  state,  but  it  must  also  be  al- 
leged that  it  was  created  by  the  laws  of  such  state.'*  If  it  is  an  unincorporated  as- 
sociation, the  citizenship  of  the  individuals  composing  it  must  be  alleged.'^     When 


27.  In  a  suit  to  partition  realty  where  tlie 
bill  shows  on  its  face  diverse  citizenship  as 
between  the  parties  complainant  and  defend- 
ant, that  the  jurisdictional  amount  is  involv- 
ed, and  that  the  suit  is  brought  in  the  dis- 
trict of  the  residence  of  either  the  plaintiff 
or  the  defendant,  the  circuit  court  has  ju- 
risdiction, and  no  rearrangement  of  the 
parties  will  be  made  with  respect  to  a  sub- 
ordinate question  to  defeat  that  jurisdiction. 
Where  any  question  affecting  the  right  of 
plaintiff  to  a  partition,  or  the  rights  of  each 
and  all  of  the  parties  in  the  land  may  be  put 
in  issue,  tried,  and  determined  in  such  action. 
German  Sav.    &  Loan   Soc.  v.   Tull    [C.   C.   A.] 

136  F.  1.  Absence  of  sufflcient  averments,  or 
of  facts  in  the  record  showing  such  diversity, 
is  fatal.  Knight  v.  Lutcher  &  M.  Lumber  Co. 
[C.  C.  A.J  136  F.  404.  In  suit  in  a  Federal 
court  to  enjoin  enforcement  of  a  municipal 
smoke  ordinance,  allegation  that  plaintiff  is  a 
foreign  corporation  and  that  the  amount  in- 
volved is  largely  in  excess  of  $2,000,  exclusive 
of  interest  and  costs,  held  to  sufficiently  show 
jurisdiction.  Glucose  Refining  Co.  v.  Chicago, 
138   F.    209. 

as.  Facts  alleged  must  show  nature  of 
suit  and  it  must  plainly  appear  that  it 
arises  under  constitution  or  laws  of  the 
United  States.  United  States  v.  Bell  [C.  C. 
AT  135  F  336.  Mere  allegation  that  defend- 
ants were  liable  under  Bev.  St.  §§  1979,  1980, 
prohibiting  the  deprivation  of  rights,  privi- 
leges, and  immunities  secured  by  the  consti- 
tution and  laws,  held  insufficient,  those  sec- 
tions not  conferring  any  jurisdiction  on  cir- 
cuit court.     Id. 

29  For  manner  of  -aetermining  amount  In 
controversy  see  §  6,  ante.  On  application  to 
Federal  circuit  court  by  shareholder  m  a 
national  bank  for  a  writ  of  mandamus  to 
compel  association  to  permit  him  to  inspect 
its  list  of  shareholders,  based  on  U.  S.  Rev. 
St  §  5210,  it  must  appear  by  the  petition 
that  the  matter  in  dispute  exceeds  the  value 
of  $2  000.     Large  v.  Consolidated  Nat.   Bank, 

137  F  168  Averment  that  plaintiff  is  regis- 
tered'owner  of  ten  shares  of  stock  held  in- 
sufficient.     Id.  ino  TT    a    iii 

30.     Steigleder  v.  McQuesten,  198  U.  S.  141, 

49    Law.    Ed.    986. 

31  While  it  is  not  sufficient  to  aver  that 
a  company  or  association  is  a  citizen  of  a 
particular  state,  an  additional  averment  that 
it  is  a  corporation  being  necessary  this  rule 
does  not  apply  to  the  case  of  an  Individual. 
Tonkerman  Co.  v.  Fuller's  Adv.  Ag.,  135  F.  613^ 
Allegation  that  plaintiff  is  ».  citizen     of  said 

6    Curr.    Law. — 20. 


county  of  Monroe,  in  said  state  of  Michigan," 
held  sufflcient  on  appeal  in  view  of  the  fact 
that  it  was  accepted  and  acted  upon  below. 
Toledo  Traction  Co.  v.  Cameron  [C.  C.  A.]  137 
F.    48. 

32.  Steigleder  v.  McQuesten,  198  U.  S.  141, 
49    Law.   Ed.    986. 

33.  Averment  that  partnership  association 
is  a  corporation  held  mere  conclusion  of  la'w. 
Fred  Macey  Co.  v.  Macey  [C.  C.  A.]  135  F.  725. 
Partnership  association  organized  under  the 
laws  of  Michigan  (2  Comp.  La"ws,  pp.  1883, 
1888,  as  amended  by  Pub.  Acts  1903,  pp.  398- 
404)  held  not  a  corporation.  Id.  An  allega- 
tion that  a  joint  stock  company  is  a  citizen 
of  the  state  under  whose  laws  it  is  organized 
cannot  be  considered  as  an  averment  which 
will  aid  the  court  in  determining  the  question 
of  jurisdiction.  Saunders  v.  Adams  Exp.  Co., 
136  F.   494. 

34.  In  no  other  way  can  it  be  a  citizen  of 
such  state  for  jurisdictional  purposes.  Alle- 
gations of  petition  for  removal  held  insuffi- 
cient. Knight  v.  Lutcher  &  M.  Lumber  Co. 
[C.  C.  A.]  136  F.  404. 

35.  If  a  partnership  association.  Fred 
Macey  Co.  v.  Macey  [C.  C.  A.]   135  P.  725. 

NOTE.  Unincorporated  association:  Suit 
was  brought  by  a  citizen  of  Michigan  against 
"The  Board  of  Trustees  of  the  Ohio  State  Uni- 
versity," the  averment  as  to  the  citizenship 
being  that  the  defendant  was  created  and 
existed  by  virtue  of  the  law  of  Ohio,  had 
power  to  sue  and  be  sued,  to  make  contracts, 
hold  property,  have  a  seal,  etc.,  and  was  a 
citizen  of  Ohio.  Held,  there  was  no  jurisdic- 
tion, but  that  if  there  had  been  added  allega- 
tions that  all  the  members  of  the  board  were 
citizens  of  Ohio,  there  would  be  jurisdiction, 
though  the  individual  members  were  not 
made  defendants.  Thomas  v.  Ohio  State  Uni- 
versity Trustees,  195  U.  S.  207,  49  Law.  Ed. 
160.  It  is  commonly  said  that  a  corporation 
is  a  citizen  of  the  state  incorporating  it. 
Pennsylvania  R.  Co.  v.  St.  Louis,  etc.,  R.  Co., 
118  U  S.  290,  295,  30  Law.  Ed.  83;  Louisville, 
etc.,  R.  Co.  V.  Letson,  2  How.  [U.  S.]  497. 
11  Law.  Ed.  193.  Mr.  Justice  Story,  however, 
declared  in  Muller  v.  Dows,  94  U.  S.  444,  24 
Law  Ed.  207,  that  a  corporation  was  not  a 
citizen  of  any  state  and  this  appears  to  have 
been  the  original  view.  Bank  of  U.  S.  v. 
Deveaux,  5  Cranch  [U.  S.]  61,  3  Law.  Ed.  194. 
In  the  early  cases  the  inquiry  seems  to  have 
been  as  to  the  citizenship  of  the  stockholders, 
who  were  nevertheless,  except  in  very  early 
cases  (Bank  of  U.  S.  v.  Deveaux,  supra), 
conclusively  presumed  to  be   citizens   of  the 
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a  co-partnership  sues,  the  citizenship  of  the  parties  composing  it  must  be  averred, 
and  must  be  such  as  to  confer  the  jurisdiction.^"  If  the  original  petition  contains 
the  requisite  averments  as  to  citizenship,  jurisdiction  is  not  lost  because  an  amended 
petition  subsequently  filed  alleges  plaintiff's  citizenship  in  the  present  tense  onlj-.^'' 

Jurisdictional  as  well  as  other  averments  may  be  inserted  or  reformed  by 
amendment.'^ 

Objections  as  to  jurisdiction  should  be  taken  in  accordance  with  the  practice 
of  the  state  courts.'*'  An  objection  to  the  jurisdiction  of  the  circuit  court  on  the 
ground  that  neither  the  plaintiff  nor  the  defendant  is  a  resident  of  the  district  in 
which  the  action  is  brought,  raised  by  demurrer,  is  not  waived  by  appearing  at  the 
taking  of  depositions  and  cross-examining  witnesses  without  declaring  an  intention 
to  insist  on  such  objection,*"  nor  by  stipulating  during  the  taking  of  such  deposi- 
tions that  copies  of  letters  and  telegrams  may  be  used  by  either  side  in  lieu  of  the 
originals." 

The  provision  of  the  Federal  statutes  that,  when  jurisdiction  is  founded  on 
diverse  citizenship,  suit  shall  be  brought  only  in  the  district  in  which  plaintiff  or 
defendant  resides,  confers  a  mere  privilege  on  defendant  which  he  may  waive,*- 
and  he  does  so  by  removing  a  case  to  a  Federal  court  sitting  in  a  district  in  which 
neither  of  the  parties  resides.*' 

The  circuit  court  of  appeals  may  rfefer  to  the  whole  record  to  make  out  the 
conditions  on  which  jurisdiction  may  rest.** 

§  13.  Federal  appellate  jurisdiction.  A.  Inquiry  into  jurisdiction.'^^ — The 
circuit  court  of  appeals  has  no  jurisdiction  of  proceedings  in  error  which  involve  the 
single  question  of  the  jurisdiction  of  the  circuit  court  to  entertain  the  action.*" 


incorporating  state  (Muller  v.  Dows,  supra). 
In  the  principal  case,  since  it  is  undisputed 
that  no  incorporated  body  can  be  a  citizen  of 
a  state  (Chapman  v.  Barney,  129  IT.  S.  677, 
32  Law.  Ed.  800),  and  since  the  court  was 
unwilling-  to  extend  the  rules  as  to  presump- 
tion of  citizenship  of  members  of  a  corpora- 
tion to  members  of  an  association,  no  diverse 
citizenship  appeared.  That  there  "would  be 
jurisdiction  if  the  individual  members  were 
alleged  to  be  citizens  of  Ohio,  though  they 
were  not  parties  of  record,  seems  to  be  de- 
ciding the  case  on  the  analogy  of  the  early 
cases  of  corporations  with  the  difference  that 
no  presumptions  are  entertained  as  to  the 
citizenship  of  the  members.  The  court  has 
before  determined  the  point  of  jurisdiction  in 
cases  similar  to  this  one  as  it  was  presented 
in  the  circuit  court  (Chapman  v.  Barney, 
supra;  Great  Southern  Fire  Proof  Hotel  Co. 
V.  Jones,  177  U.  S.  449,  44  Law.  Ed.  842);  but 
it  is  believed  that  the  further  question  is  de- 
cided for  the  first  time. — 5  Columbia  L.  R. 
246. 

36.  Averment  that  each  and  every  mem- 
ber of  a  partnership  association  organized 
under  Mich.  Comp.  Laws  1897,  c.  160,  §§  6079, 
6089,  held  sufficient,  such  associations  being 
legal  entities  and  quasi  corporations.  Not 
necessary  to  name  individual  members. 
Tonkerman  Co.  v.  Fuller's  Advertising  Ag., 
135  F.  613. 

37.  Toledo  Traction  Co.  v.  Cameron  [C.  C. 
A.]   137  F.   48. 

38.  Bankruptcy  proceedings.  In  re  Ply- 
mouth   Cordage    Co.    [C.    C.    A.]    135    F.    1000. 

39.  Tinder  the  Illinois  practice,  defendant 
may   challenge  an  averment  in   the   declara- 


tion, in  an  action  against  a  partnership,  that 
the  members  thereof  are  all  citizens  of  an- 
other state  by  plea  in  abatement,  unless 
waived  by  pleading  to  the  merits.  Tonker- 
man Co.  v.  Fuller's  Adv.  Ag.,  135  F.  613.  An 
averment  of  plaintiff's  citizenship,  in  an  ac- 
tion in  the  Federal  court  in  which  jurisdic- 
tion depends  on  diversity  of  citizenship,  is 
a  material  allegation  within  the  meaning  of 
the  Ohio  code,  and  is  put  in  issue  under  such 
code  by  a  general  denial  in  the  answer  (To- 
ledo Traction  Co.  v.  Cameron  [C.  C.  A.]  137  F. 
48),  and  a  general  verdict  finding  the  issues 
in  favor  of  plaintilf,  followed  by  judgment 
thereon.  Is  conclusive  on  such  issue  as 
against  a  defendant  who  has  participated  in 
the  trial  without  objecting  to  the  jurisdic- 
tion, or  asking  any  ruling  or  instruction  on 
the  ground  of  the  insufficiency  of  the  evi- 
dence on  the  issue   (Id.). 

40.  Stonega  Coal  &  Coke  Co.  v.  Louisville 
&  N.   R.   Co.,  139   F.   271. 

41.  Is  mere  preparation  for  trial  in  order 
to  be  ready  for  an  adverse  decision  on  ques- 
tion of  jurisdiction.  Stonega  Coal  &  Coke 
Co.    V.    Louisville    &   N.    R.   Co.,    139    F.    271 

42.-  Act  Aug.  13,  1888,  c.  866,  §  1  (Comp. 
St.  1901,  p.  508).  Burch  v.  Southern  Pac.  Co.. 
139  F.  350. 

43.  Burch  V.  Southern  Pac.  Co.,  139  F.  350. 

44.  May  look  to  original  as  well  as  amend- 
ed petition.  Toledo  Traction  Co.  v.  Cameron 
tC.  C.  A.]   137  F.   48. 

45.  See  4  C.  L.  351.  See,  also,  Appeal  and 
Review,   5   C.   L.    121. 

46.  Can  only  be  reviewed  upon  writ  of 
error  taken  direct  to  the  supreme  court. 
Halpin    V.   Amerman    [C.    C.    A.]    138    F     548. 
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E-^idence  bearing  on  the  question  of  the  citizenship  of  the  parties  must  be  ex- 
amined on  appeal  to  the  supreme  court,  though  the  motion  to  dismiss  in  the  circuit 
court  for  want  of  jurisdiction  did  not  distinctly  aver  the  absence  of  diverse  citizen- 
ship where  that  court  treated  the  question  as  raised,  and  passed  upon  it.*' 

(§13)  B.  Appeals  between  Federal  courts.*^ — An  appeal  or  writ  of  error  lies 
directly  to  the  supreme  court  from  the  circuit  court  in  cases  in  which  the  Jurisdic- 
tion of  the  court  is  in  issue,  but  in  such  cases  only  the  question  of  jurisdiction  can 
be  certified  to  the  supreme  court  from  the  court  below  for  decision.*"  The  ques- 
tion of  jurisdiction  thus  to  be  certified  is  the  jurisdiction  of  the  circuit  court  as  a 
court  of  tlie  United  States,  and  not  in  respect  to  its  general  authority  as  a  judicial 
tribunal.""  As  a  general  rule  the  certificate  is  an  absolute  prerequisite  to  the  exercise 
of  jurisdiction  by  the  supreme  court,  though  exceptions  have  been  recognized  where 
the  explicit  terms  of  the  decree  or  of  the  order  allowing  the  appeal  might  proper- 
ly be  considered  as  equiyalent  to  the  formal  certificate  f^  but  the  record  must  distinct- 
ly and  unequivocally  show  that  the  court  below  sends  up  for  consideration  a  single 
and  definite  question  of  jurisdiction.'*^ 

The  supreme  court,  as  a  general  rule  and  except  as  to  cases  arising  under  the 
bankruptcy  law,  cannot  review  the  judgments  and  decrees  of  the  supreme  court  of  the 
District  of  Columbia  directly  by  appeal  or  writ  of  error. °^ 

The  supreme  court  may  review,  by  writs  of  error  or  on  appeal,  final  decisions 
of  the  Federal  district  courts  of  Porto  Eico  in  all  cases  where  an  act  of  congress  is 
brought  in  question  and  the  right  claimed  thereunder  is  denied."* 

In  cases  in  which  the  supreme  court  possesses  neither  original  nor  appellate 
jurisdiction,  it  cannot  grant  prohibition,  mandamus,  or  certiorari  as  ancillary  there- 
to."* 


47.  Steigleder  v.  McQuesten,  198  U.  S.  141, 
49    Law.    Ed.    986. 

48.  See  4  C.  L..  351.  See,  also.  Appeal 
and  Review,   5  C.  Li.  121. 

49.  Act  March  3,  1891,  §  5  (26  Stat,  at  L. 
827,  c.  517;  Comp.  St.  1901,  p.  549).  Courtney 
V.    Pradt,    196   U.    S.    89,   49  Law.   Bd.    398. 

.■H).  Courtney  v.  Pradt,  196  U.  S.  89,  49  Law. 
Ed.  398.  Dismissal  by  Federal  court  of  suit 
against  foreign  executor  for  want  of  juris- 
diction in  state  court,  from  which  it  has  been 
removed  for  diversity  of  citizenship,  does  not 
present  a  question  of  jurisdiction  reviewable 
■■on  direct  appeal  to  the  supreme  court.  Id. 
Neither  does  denial  of  a  motion  to  remand, 
where  motion  does  not,  in  terms,  put  in  issue 
the  power  of  the  court,  as  a  court  of  the 
United  States,  to  hear  and  determine  the 
cause.  Id.  Same  is  true  of  objection  that 
attachment  suit  in  aid  of  action  at  law  was 
equitable  in  form  under  state  statutes.  Id, 
Question  of  validity  of  service  of  process  on 
certain  persons  as  agents  of  a  foreign  cor- 
poration involves  such  jurisdiction.  Board  of 
Trade  of  Chicago  v.  Hammond  Elevator  Co. 
198  TJ.  S.  424,  49  Law.  Ed.  1111.  Validity  of 
service  of  subpoena  upon  resident  treasurer 
of  foreign  corporation.  KendaU  v.  American 
Automatic  Loom  Co.,   198  U.  S.   477,   49   Law. 

Ed.   1133.  .    .„  ^ 

51.  Courtney  V.  Pradt,  196  U.  S,  89,  49  Law. 
Ed  398.  Has  jurisdiction  where  it  clearly 
appears  that  the  ground  of  a  judgment  of  the 
circuit  court,  dismissing  an  action  which  had 
been  removed  from  a  state  court,  was  the 
absence  of  service  on  defendant,  and  that 
the   plaintiff   denied   the   validity   of   the   at- 


tempt  to   remove.     Remington   v.   Central   P. 
R.  Co.,    198   U.   S.    95,   49  Law  Ed.   959. 

5a.  Courtney  v.  Pradt,  196  U.  S.  89,  49  Law. 
Ed.  398.  The  writ  of  error  will  not  be  dis- 
missed for  irregularities  in  the  bill  of  ex- 
ceptions or  formal  certificate,  where  the 
judgment  dismissing  the  action  and  prior 
proceedings  make  it  clearly  apparent  on  the 
record  that  the  only  questions  decided  by  the 
circuit  court  were  demurrers  to  pleas  to  the 
jurisdiction,  and  that  the  petition  upon  which 
the  writ  of  error  was  allowed  asked  only 
for  the  review  of  the  judgment  which  decided 
that  the  court  had  jurisdiction  of  the  action. 
No  bill  of  exceptions  or  formal  certificate 
necessary  under  such  circumstances.  Petri 
v.    Creelman    Lumber    Co.,    26    S.    Ct.    133. 

53.  Under  Act  Feb.  9,  1893  (27  Stat,  at 
L.  434,  c.  74),  establishing  the  court  of  ap- 
peals for  the  District.  In  re  Commonwealth 
of  Massachusetts,  197  U.  S.  482,  49  Law.  Ed. 
845. 

54.  Act  April  12,  1900  (31  Stat,  at  L.  85, 
c.  191).  Rodriguez  v.  U.  S.,  198  U.  S.  156,  49 
Law.  Ed.  994.  Overruling  of  a  motion  in 
arrest  of  judgment  in  which  the  accused 
asserted  that  the  grand  jurors  were  not 
selected  or  drawn  as  required  by  the  Federal 
statutes  presents  such  a  case.  Id.  A  money 
judgment  in  Porto  Rico  which  requires  that 
it  be  satisfied  at  a  different  rate  of  exchange 
than  that  established  by  the  Federal  statutes 
denies  a  right  under  such  statutes  and  is 
appealable  to  the  supreme  court  of  the 
United  States.  Serralles'  Succession  v.  Bsbri, 
26    S.   Ct.    176. 

55.  In  re  Commonwealth  of  Mass.,   197  U. 
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Where  the  jurisdiction  of  the  circuit  court  rests  solely  on  diversity  of  citizeiL- 
ship,  the  decision  of  the  circuit  court  of  appeals,  on  appeal  to  it,  is  final,  and  will 
not  be  reviewed  by  the  supreme  court.^"  If  there  are  questions  relating  to  the 
merits  as  well  as  to  the  jurisdiction,  the  circuit  court  of  appeals  may  either  certify 
the  latter  to  the  supreme  court  before  determining  the  former,  or  may  decide  the 
whole  case  in  the  first  instance.^'' 

(§13)  G.  Control  over  state  courts. ^^ — Final  Judgments  of  state  courts  may 
be  reviewed  by  the  Federal  supreme  court  on  writ  of  error,  where  the  validity  of  a 
state  statute,  or  any  authority  exercised  under  any  state,  is  called  in  question  on  the 
ground  of  repugnancy  to  the  constitution  and  laws  of  the  United  States,  and  the 
decision  is  in  favor  of  its  validity.^"  It  must,  however,  appear  that  the  Federal 
question  was  raised  and  passed  upon  in  the  state  courts  at  the  time  and  in  the  man- 
ner required  by  the  state  practice,  and  the  decision  must  have  been  against  the  right 
claimed.""     It  is  too  late  where  the  Federal  question  is  first  raised  on  a  second  ap- 


S.  482,  49  Law.  Ed.  845.  Cannot  grant  man- 
damus "Where  it  has  neither  original  nor  ap- 
pellate Jurisdiction.  Rev.  St.  S  716;  Comp.  St. 
1901,  p.  580.  In.  re  Glaser,  198  U.  S.  171,  49 
taw.  Ed.  1000.  Not  to  compel  circuit  court 
to  take  jurisdiction  of  action  "where  cause 
was  not  of  such  character  that  final  judg- 
ment could  be  directly  reviewed  under  Act 
March  3,  1891  (26  Stat,  at  Li.  826,  c.  S17; 
Comp.  St.  1901,  p.  547).      Id. 

56.  Act  March  3,  1891  (26  Stat,  at  L.  828, 
c.  517,  §  6;  U.  S.  Comp.  St.  1901,  p.  550). 
Petitory  action  for  real  property.  Benin  v. 
Gulf  Co.,  198  U.  S.  115,  49  Law.  Ed.  970.  As 
in  case  of  removal  for  local  prejudice.  Coch- 
ran v.  Montgomery  County,  26  S.  Ct.  58. 

"Where  the  jurisdiction  of  the  circuit  court 
is  invoked  on  the  ground  of  diverse  citizen- 
ship, it  will  not  be  held  also  to  rest  on  the 
ground  that  the  suit  arose  under  the  Federal 
constitution  unless  it  really  or  substantially 
involves  a  dispute  or  controversy  as  to  the 
effect  or  construction  of  the  constitution, 
upon  the  determination  of  which  the  result 
depends,  and  which  appears  on  the  record 
by  a  statement  in  legal  and  logical  form, 
such  as  good  pleading  requires.  Empire 
State-Idaho  M  &  D.  Co.  v.  Hanley,  198  U. 
S.  292,  49  Law.  Ed.  1056.  Allegation  by  party 
claiming  an  interest  in  a  mining  claim  by 
virtue  of  a  purchase  from  an  administrator 
under  a  decree  of  the  probate  court  that  a 
subsequent  decree  annulling  the  first  one 
wag  void  for  want  of  jurisdiction  to  render 
it  at  a  subsequent  term,  for  want  of  notice, 
and  for  lack  of  evidence,  does  not  amount 
to  allegation  that  he  was  deprived  of  his 
interest  without  due  process  of  law.  Id.  If 
the  case  is  not  brought  within  this  rule,  the 
decree  of  the  circuit  court  of  appeals  is 
final.  Case  held  not  appealable.  Empire 
State-Idaho  M.  &  D.  Co.  v.  Hanley,  198  U.  S. 
292,  49  Law.  Ed.  1056. 

57.  Toledo  Traction  Co.  V.  Cameron  [C.  C. 
A.]    137  P.   48. 

5S.  See  4  C.  L.  353.  See,  also.  Appeal  and 
Review,    5   C.    L.    121. 

59.  Rev.  St.  S  709;  Comp.  St.  1901,  p.  575. 
Allen  V.  Alleghany  Co.,  196  U.  S.  458,  49  Law. 
Ed.  551.  A  judgment  reversing  the  decree 
in  an  equity  case  and  remanding  the  cause 
for  further  proceedings  in  harmony  with  the 
opinion  is  not  final  within  the  meaning  of 
this  rule.  Even  though  equity  cases  are 
heard  de  novo  on  appeal  in  state  court  and 


successful  party  is  entitled  to  decree  in  that 
court  if  he  asks  for  it,  where  no  such  decree 
was  asked  for  or  rendered,  and  newly  dis- 
covered evidence  may  be  introduced  and  the 
pleadings  may  be  amended  after  remand. 
Schlosser  v.  Hemphill,  198  U.  S.  173,  49  Law. 
Ed.  1000.  Has  exclusive  final  jurisdiction 
over  the  subject  of  the  effect  to  be  given  in 
each  state  as  to  the  records  and  judgments 
of  courts  of  sister  states.  Hadacheck  v. 
Chicago,  B.  &  Q.  R.  Co.  [Neb.]  104  N.  W.  878. 

For  discussion  of  what  is  a  Federal  ques- 
tion, see  §   11  C,  ante. 

60.  The  aggrieved  party  must  show  that 
he  claimed  some  right,  some  interest,  which 
the  Federal  law  recognizes  and  protects,  and 
"Which  "was  denied  him  in  the  state  court. 
Allen  V.  Arguimbau,  198  U.  S.  149,  49  Law. 
Ed.  990.  Defense  in  action  against  maker 
of  promissory  note,  given  in  consideration 
of  promise  to  have  certain  cigars  manufac- 
tured at  Key  West,  that  it  was  contemplated 
that  cigars  were  to  be  removed  from  the 
factory  without  complying  with  U.  S.  Rev.  St. 
§§  3390,  3393,  3397,  does  not  amount  to  a 
special  assertion  of  a  right,  title,  privilege, 
or  immunity  under  a  Federal  statute,  since 
defendant  could  derive  no  personal  rights 
under  those  sections  to  enforce  the  repudia- 
tion of  his  note,  even  though  it  was  void  as 
against  public  policy.  Id.  The  validity,  un- 
der the  ex  post  facto  clause  of  the  constitu- 
tion of  Florida  statute,  preventing  collateral 
attacks  on  judgments  for  difcqualifications  of 
judges  not  appearing  of  record,  held  not  to 
have  been  necessarily  involved  in  the  denial 
of  a  petition  to  vacate  a  decree  entered  be- 
fore the  act  was  passed  on  the  ground  of 
disqualiilcation  not  known  at  the  time  it 
was  rendered,  and  it  not  appearing  from  the 
record  that  the  question  was  raised  or-passed 
on,  supreme  court  had  no  jurisdiction.  Caro 
V.  Davidson,  197  U.  S.  197,  49  Law.  Ed.  723. 
Adequate  presentation  to  state  court  suffi- 
ciently appears  where  record  clearly  shows 
that  trial  court  considered  that  unsuccessful 
party  was  specifically  claiming  rights  under 
the  Federal  statute  authorizing  an  adverse 
of  an  application  for  a  patent  to  mineral 
lands,  and  that  the  highest  state  court  neces- 
sarily acted  upon  that  assumption  in  deliver- 
ing its  opinion.  Lavagnino  v.  Uhlig  198  U 
S.  443,  49  Law.  Ed.  1119.  That  a  statute 
alleged  to  deny  equal  protection  of  law  is 
superseded    by    another   does    not    make    the 
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peal/^  or  on  a  petition  for  a  rehearing,  unless,  at  least,  the  court  grants  the  rehear- 
ing and  then  proceeds  to  consider  the  question.*^  The  supreme  court  has  no  juris- 
diction where  the  judgment  of  the  sta,te  court  rests  on  two  grounds,  one  inrolving 
a  Federal  question  and  the  other  not,"'  or  where  it  does  not  appear  on  which  of  two 
grounds  it  is  based,  and  the  ground  independent  of  the  Federal  question  is  sufficient 
in  itself  to  sustain  it.** " 

The  certiiicate  on  the  allowance  of  the  writ  of  error  cannot,  of  itself,  confer 
jurisdiction  on  the  supreme  court,*^  and  the  petition  for  writ  of  error  from  the  su- 
preme court  and  the  assignments  of  error  therein  form  no  part  of  the  record  on 
which  to  determine  whether  a  Federal  question  was  decided  by  the  state  court.'" 
ISTo  right  of  review  exists  where  the  Federal  question  has  been  so  explicitly  foreclosed 
by  previous  decisions  of  the  Federal  supreme  court  as  to  leave  no  room  for  con- 
troversy," nor  where  the  decision  of  the  state  court  construes  a  state  statute  so  as  to 
remove  any  question  of  its  repugnancy  to  the  Federal  constitution."* 

The  supreme  court  is  not  deprived  of  the  right  to  review  the  decision  of  a  state 
court  sustaining  the  validity  of  a  state  statute  claimed  to  impair  the  obligations 
of  a  contract,  because  such  court  bases  its  conclusion  of  the  nonexistence  of  a  con- 
tract upon  a  construction  of  the  state  constitution  and  statutes."" 

I  13.  Acquisition  and  divestiture.'"' — Jurisdiction  is  acquired  by  process  or 
appearance.  Process  includes  both  personal  and  constructive  service  and  judicial 
process  against  the  res,"  which  latter  is  usually,  if  not  always,  a  form  of  construc- 
tive process.  In  suits  strictly  in  rem,'^-  or  quasi  in  rem,  personal  service  within  the 
Jurisdiction  is  not  necessary,"  but  the  decree  can  only  extend  to  the  matter  in  con- 


question  moot  unless  it  appears  that  the 
parties-  complaining  were  relieved  of  liability 
under  the  old  law.  Campbell  v.  California, 
26   S.  Ct.   182. 

ftl.  Where  claim  that  service  of  summons 
■was  invadid  under  Federal  constitution  was 
first  set  up  on  the  second  hearing  in  the 
trial  court  after  the  case  had  been  once 
appealed,  state  supreme  court  may,  on  second 
appeal,  decline  to  reopen  the  question  of  the 
validity  of  the  service,  which  it  had  upheld 
on  first  appeal,  without  thereby  making 
case  for  review  by  Federal  supreme  court. 
Western  Electrical  Supply  Co.  v.  Abbeville 
Eleo.  Light  &  Power  Co..  197  U.  S.  299,  49 
Law.  Ed.   765. 

62  Too  late  where,  in  denying  the  motion, 
cour't  made  no  reference  to  the  question. 
McMillen  v.  Ferrum  Mm.  Co.,  197  U.  S.  343, 
4»  Law  Ed.  784;  Corkran  Oil  &  Development 
Co  V  Arnaudet,  26  S.  Ct.  41;  French  v. 
Taylor,    26   S.    Ct.   76.  iob   tt    c 

63,  64,  65.  Allen  v.  Arguimbau,  198  U.  fc. 
149.  49  Law.  Ed.  990.  *  ^      „    a^ 

66.  Corkran  Oil  &  Development  Co.  v.  Ar- 
naudet,  26  S.  Ct.  41;  French  v.  Taylor,  26  S. 

Ct.   76 

67.  Leonard  v.  Vicksburg,  S.  &  P.  R.  Co., 
198  TJ.  S.  416,  49  Law.  Ed.  1108. 

68  As  where  act  was  construed  as  allow- 
ing cities  to  fix  reasonable  maximum  water 
rates  where  they  could  do  so  without  violat- 
ing the  obligations  of  contracts  Tampa 
Waterworks   Co.  v.   Tampa,   26   S.  Ct.   2S. 

69.  Such  a  contention  overlooks  power  and 
duty  of  supreme  court  to  determine  for  itself 
the  existence  or  nonexistence  of  a  contract 
Attorney  General  of  Miohlgan  v.  Lowrey,  26 
S.  Ct.  27. 

70.  See  i  C.  L.  355. 


71.  Judgment  against  certain  defendants 
granting  relief  prayed  by  cross  hill  held 
erroneous,  where  tliey  never  appeared  in 
original  case  nor  answered  original  petition, 
and  were  not  cited  to  answer  cross  bill  and 
did  not  do  so,  or  appear.  Schwartzlose  v. 
Wagner  [Tex.  Civ.  App.]  81  S.  W.  70.  Suit 
begun  in  state  court  by  attachment  of  prop- 
erty, and  removed  to  Federal  court,  will  not 
be  there  dismissed  for  "want  of  jurisdiction 
because  there  has  been  no  personal  service 
on  defendant,  custody  of  th.e  res  being  suf- 
ficient to  give  jurisdiction.  Hubbard  v. 
Central  of  Georgia  R.  Co.,  135  F.  256.  When 
a  citizen  does  not  In  fact  reside  "within  the 
state  in  which  the  rem,  or  thing  in  action,  is 
located,  his  absence  does  not  prevent  the 
courts  having  jurisdiction  of  the  subject  of 
the  action  from  asserting  it  in  the  method 
prescribed  by  statute.  Jurisdiction  of  suit  to 
quiet  title  to  realty  held  to  have  been  regu- 
larly acquired  by  filing  affidavit  of  defend- 
ant's nonresidence,  and  publication  of  sum- 
mons, and  judgment  could  only  be  opened 
within  time  prescribed  by  statute.  Hollen- 
back  V.  Poston,  34  Ind.  App.  481,  73  N.  E.  162. 
No  valid  judgment  can  he  rendered  against  a 
defendant  in  any  court  unless  it  first  obtains 
jurisdiction  of  his  person  by  some  of  the 
modes  prescribed  by  law.  Fink  v.  Wallach, 
95  N.   Y.  S.   872. 

72.  Andrews  V.  Guayaquil  &  Q.  R.  Co.  [N. 
J.  Eq.]    60  A.   568. 

73.  Andrews  v.  Guayaquil  &  Q.  R.  Co.  [N. 
J.  Eq.]  60  A.  568.  Where  suit  Is  brought  in 
a  state  court  by  attachment  and  is  removed 
to  a  Federal  court  pending  a  motion  to  dis- 
solve such  attachment,  the  seizure  of  defend- 
ant's property  is  a  sufficient  basis  on  which 
to  found  subsequent  proceedings  by  the  Fed- 
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troversy/*  and  there  can  be  no  adjudication  in  personam/^  except  as  that  may  be  said 
to  be  in  personam  which  is  at  the  same  time  limited  in  its  effects  to  the  re^  If  the 
proceeding  is  strictly  in  rem,  public  citation  to  the  world  alone  is  necessary,  and  the 
decree  binds,  every  one,'°  but  if  quasi  in  rem,  defendant's  interest  alone  is  sought 
to  be  aflEected,  and  he  must  be  cited  to  appear,  and  the  judgment  is  conclusive  only 
between  the  parties.^^  Constructive  service  must  be  complete  to  give  jurisdiction.^* 
Personal  service  or  general  voluntary  appearance  only  can  give  jurisdiction  in  per- 
sonam.''    Special  appearance  may  give  what  is  sometimes  called  jurisdiction  to 


eral  court  both  in  the  principal  suit  and  as 
to  the  attachment,  thoug-h  no  jurisdiction 
of  the  persons  of  the  defendants  had  been 
acquired.  Lebensberger  v.  Scofleld  [C.  C.  A.] 
139  F.  380.  Such  court  also  has  jurisdicMon 
to  authorize  the  issuance  and  service  of  an 
alias  summons  on  a  nonresident  defendajit 
subsequently  moving  into  the  state,  id. 
Where  an  action  begun  by  attachment  in  the 
state  court  is  properly  removed  to  the  Fed- 
eral court  pending  a  motion  for  the  dissolu- 
tion of  the  attachment,  the  ■whole  cause,  in- 
cluding the  attachment  proceedings,  is  trans- 
ferred to  the  Federal  court,  which  Is  as  fully 
possessed  of  the  case  as  if  it  had  been 
brought  therein.     Id. 

74.  Andrews  v.  Guayaquil  &  Q.  R.  Co.  [N. 
J.  Eq.]  60  A.  568.  Bill  to  compel  transfer 
of  stock  of  corporation  as  collateral  security 
for  notes  made  to  third  person  and  assigned 
to  plaintiff,  held  quasi  proceeding  in  rem 
so  that  decree  could  be  made  with  respect 
to  such  third  person's  interest  in  the  res 
which  would  bind  him,  even  though  he  did 
not  appear  after  giving  the  required  no- 
tice.    Id. 

75.  A  divorce  suit  is  regarded  as  a.  pro- 
ceeding in  rem  in  so  far  as  it  relates  to  a 
dissolution  of  the  marital  relation,  but, 
where  defendant  is  not  served  within  the 
state  and  does  not  appear,  the  court  cannot 
enter  any  binding  decree  in  personam  against 
him.  Cannot  decree  alimony  and  counsel 
fees.  Proctor  v.  Proctor,  215  111.  275,  74  N.  E. 
145.  A  personal  judgment  is  without  valid- 
ity if  rendered  by  a  state  court  in  an  ac- 
tion upon  a  mioney  demand  against  a  non- 
resident proceeded  against  by  publication, 
but  not  personally  served  with  process  with- 
in the  state,  and  not  appearing  (Andrews  v. 
Guayaquil  &  Q.  R.  Co.  [N.  J.  Eq.]  60  A.  568), 
even  if  the  defendant  has,  at  the  time  the 
action  is  commenced,  property  within  the 
state  upon  Which  3  levy  can  be  made  un- 
der the  Judgment  (Id.).  Act  March  3.  1875, 
c.  137,  §  8  (18  Stat,  at  L.  472;  Comp.  St.  1901, 
p.  513).  providing  for  service  of  summons 
by  publication  In  certain  local  suits  in  re- 
gard to  land  in  the  Federal  circuit  court,  does 
not  authorize  a  personal  decree  against  a 
nonresident  defendant  who  is  not  personally 
served  within  the  jurisdiction  and  does  not 
appear,  and  the  court,  in  such  case,  has  no 
jurisdiction  of  a  suit  in  which  such  a  de- 
cree would  be  necessary  for  complainant's 
relief.  York  Co.  Sav.  Bank  v.  Abbott,  139  P. 
988.  Not  of  suit  to  enforce  alleged  rights 
under  a  lease  in  which  personal  acts  on 
part  of  nonresident  defendant  are  necessar- 
ily elements.     Id. 

76.  Andrews  v.  Guayaquil  &  Q.  R.  Co.  [N. 
J.  Eq.]  60  A.  568. 

77.  State  may  provide  any  reasonable 
method   of  imparting   notice,  which  must  be 


complied  with,  or  proceeding  will  not  be 
due  process  of  law.  Andrews  v.  Guayaquil  & 
Q.  R.  Co.   [N.  J.  Eq.]   60  A.  568. 

78.  Under  code,  §  3535,  providing  that 
service  of  summons  by  publication  must  be 
made  by  publishing  once  a  week  for  four 
consecutive  weeks,  and  .  S  3536,  providing 
that  defendant  shall  in  such  case  be  required 
to  appear  as  if  personally  served  on  the  last 
day  of  the  publication,  court  acquires  no  ju- 
risdiction of  person  or  subject-matter  where 
notice  requiring  defendant  to  appear  on 
April  12th  was  first  published  April  8th. 
Gaar.  Scott  &  <Co.  v.  Taylor  [Iowa]  105  N. 
"W.  125.  Statutes  providing  for  service  of 
summons  by  publication  are  intended  as  a 
substitute  for  personal  service,  and,  being 
in  derogation  of  the  common  law,  must  be 
strictly  observed  and  fally  complied  with 
before  jurisdiction  is  obtained.  Failure  to 
file  order  for  publication  and  papers  on 
which  it  is  based  with  clerk  on  or  before 
first  day  of  publication,  as  required  by  Code 
Civ.  Proc.  §  442,  is  Jurisdictional  defect. 
Fink  V.  Wallach,   95  N.  T.  S.  872. 

79.  See  Appearance,  5  C.  L.  248;  Process, 
4  C.  T.,.  1070.  Where  defendants'  appearance 
in  justice  court  is  limited  to  the  question  of 
the  Jurisdiction  of  that  court,  and  they  take 
no  further  part  in  the  trial  there,  the  court 
does  not  thereby  acquire  general  Jurisdiction 
of  their  persons.  Sinsabaugh  v.  Dun,  114  111 
App.  523.  Where  defendant  in  action  brought 
before  justice  of  the  peace  appealed  to  cir- 
cuit court  by  having  his  appeal  bond  approv- 
ed by  the  clerk  of  that  court,  but  did  not 
cause  plaintiff  to  be  brought  in  by  summons 
and  none  was  issued,  and  plaintiff  did  not  en- 
ter his  appearance,  circuit  court  held  with- 
out jurisdiction  to  dismiss  the  suit  for  want 
of  prosecution.  Hecht  v.  Franklin,  113  111. 
App.  467.  Jurisdiction  of  a  special  proceed- 
ing is  not  conferred  merely  by  calling  the 
attention  of  the  court  to  the  fact  that  an 
indispensable  statutory  foundation  is  wholly 
lacking.  Not  by  appearing  specially  and 
showing  want  of  jurisdiction  of  garnishment 
proceedings  because  they  were  founded  on 
void  Judgment.  McCormick  Harvesting 
Mach.  Co.  v.  Stires  [Neb.]  103  N.  W.  660.  On 
appeal  to  common  pleas  from  judgment 
against  railroad  company  for  penalty,  court 
acquires  no  jurisdiction  of  another  defend- 
ant joined  as  such  by  an  amendment  allowed 
in  that  court,  it  not  having  been  served 
with  summons  and  not  having  appeared  by 
attorney.  Chester  City  v.  Baltimore  &  O.  R. 
Co.,  27  Pa.  Super.  Ct.  206.  A  defect  In  a  sum- 
mons commencing  an  action  in  a  court  of 
record  is  not  waived  by  pleading  to  the 
merits  after  the  overruling  of  a  motion  to 
quash,  to  which  an  exception  has  been  taken 
and  made  a  part  of  the  record.  Appearance 
not  voluntary.     Fisher,  Sons  &  Co.   v.   Crow- 
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cletermine  tlie  issues  thus  specially  made.' 
not  be  conferred  by  consent.^^ 

Acts  prescribing  special  proceedings  must  be  strictly  complied  with  to  give  the 
courts  exercising  the  jurisdiction  thereby  conferred  authority  to  enter  judgments 
under  them.«=  Where  a  special  proceeding  has  been  provided  for  the  prosecution 
of  error,  a  reviewing  court  acquires  no  jurisdiction  of  proceedings  brought  under  the 
general  statute.*' 

Divestiture  may  be  by  ouster,  termination,  or  suspension.  0^ster  of  jurisdic- 
tion occurs  when  any  plea  or  condition  intervenes  which  takes  away  the  jurisdiction, 
transferring  it,**  or  showing  reasons  why  it  should  be  transferred,  to  some  other 


ley  [W.  Va.:  50  S.  E.  422.  Jurisdiction  of  a 
foreign  corporation  owning  no  property,  hav- 
ing no  place  of  business,  and  transacting 
no  business  in  the  state  in  which  the  action 
is  brought,  cannot  be  acquired  by  service 
of  process  on  one  of  its  officers  who  is  tem 
porarily  within  the  state  on  private  busi 
ness.'  Johnson  v.  Computing  Scale  Co.,  139 
F.  339.  Defendant  not  ,ha.ving,  been  legally 
served  held  not  to  have  waived  service  by 
filing  demurrer  to  petition  after  court's  re 
fusal,  on  motion,  to  vacate  the  return  of 
service  and  dismiss  the  suit,  and  court  had 
no  jurisdiction  to  pass  on  the  demurrer. 
Medical  College  of  Georgia  v.  Rushing  [Ga.] 
52   S.   E.   333. 

80.  See   Appearance,    5  C.   L.    248. 

81.  Baggett  v.  Mason  [Ala.]  39  So.  728. 
Not  by  entry  of  appearance  of  the  parties 
by  answer  or  otherwise.  Bradbury  v.  Wau- 
kegan  &  Wash.  M.  &  S.  Co.,  113  111.  App.  600. 
Jurisdiction  to  issue  an  attachment  against 
a  national  bank  cannot  be  conferred  on  a 
state  court  by  consent  of  the  parties,  nor  can 
want  of  it  be  waived  by  any  adjudication. 
Merchants'  Laclede  Nat.  Bank  v.  Troy  Gro- 
cery Co.  [Ala.]  39  So.  476.  Consent  of  par- 
ties cannot  give  the  court  jurisdiction  of  the 
subject-matter  when  it  has  none  by  law. 
Ragan  v.  Standard  Scale  Co.  [Ga.]  50  S.  B. 
951.  Consent  can  never  confer  jurisdiction 
upon  a  Federal  court.  Anderson  v.  Bass- 
man,    140    F.    10. 

82.  Under  Kirby's  Dig.  §  1294.  providing 
that,  when  the  chancellor  is  absent  from 
the  county,  the  circuit  judge  may  issue  writs 
of  injunction  or  restraining  orders,  after 
the  action  has  been  commenced,  but  not  be- 
fore," circuit  judge  has  no  jurisdiction  to 
issue  injunction  where  petition  asks  no  other 
relief.  Moody  v.  Dowrimore  [Ark.]  86  S.  W. 
400.  Since  the  only  jurisdiction  of  the  court 
to  order  a  sale  of  land  in  partition  proceed- 
ings is  derived  from  the  statute,  such  ju- 
risdiction must  be  exercised  in  <=o"fo^™- 
ity  to  it.  Sale  under  Kirby's  Dig.  j§  5785, 
5786  5792,  5793,  without  report  of  com- 
missioners showing  necessity  therefor,  is 
void  Cowline  v.  Nelson  [Ark.]  88  S.  W. 
913  Undir  cfv.  Code  1895,  §  *855  providing 
that  when  it  becomes  impossible  to  carry 
out  the  provisions  of  a  will,  the  judges  of 
the  superior  court  shall,  in  certain  cases 
have  power  to  render  at  chambers,  during 
vacation  any  decree  that  f^.^^e  necessary 
and  legal  in  the  premises,  jurisdiction  of  the 
subjeof-matter  in  such  cases  depends  upon 
the  written  consent  of  all  persons  m  m- 
teresrwho  are  sui  juris  that  the  judge  may 
renSer  a  decree.  Callaway  v.  Irvin  [Ga.] 
51  SB   ^77.     consent  of  married  woman  who 


was  beneficiary  under  the  will  held  necessary. 
Id.  General  local  option  liquor  law  (Pol. 
Code,  1895,  §  1546)  confers  upon  the  superior 
court  as  a  court  jurisdiction  to  hear  and  de- 
termine a  contest  of  an  election  held  under 
the  provisions  of  such  law.  Ogburn  v.  El- 
more [Ga.]  51  S.  B.  641.  Proceeding  is  not 
an  action  at  law  or  suit  in  equity,  but  a 
special  statutory  proceeding,  and  the  power 
conferred  must  be  exercised  within  the  lim- 
its and  by  the  method  prescribed.  Id.  Acts 
1898,  pp.  389-395,  establishing  Baltimore  city 
court  and  regulating  practice  therein.  Muel- 
ler  V.  Michaels  [Md.]  60  A.  485.  A  court 
has  no  original  or  inherent  power  to  ap- 
point to  office,  and  statute  conferring  such 
power  must  be  strictly  followed.  Appoint- 
ment of  superintendent  of  poor  by  county 
judge  under  Code  1904,  p.  59,  §  95,  held  void. 
Chadduck  v.  Burke,  103  Va.  694,  49  S.  E.  976. 
The  conditions  imposed  by  the  Indian  dep- 
redation act  must  be  complied  with  before 
the  court  of  claims  acquires  jurisdiction. 
Under  Act  March  3,  1891  (26  Stat,  at  L.  851, 
§  2),  court  has  no  jurisdiction  unless  claim 
is  presented  to  the  court  by  petition  within 
three  years.  Gallegos  v.  Navajos,  39  Ct.  CI. 
86. 

83.  Wiler  V.  Logan  Natural  Gas  &  Fuel 
Co.,   6  Ohio  C.  C.    (N.  S.)    206. 

84.  Where  assignee  for  benefit  of  credi- 
tors brings  an  action  in  the  circuit  court 
under  Ky.  St.  1903,  §  96,  for  the  settlement 
of  the  estate,  the  county  court  loses  jurisdic- 
tion of  ex  parte  proceedings  commenced  un- 
der §  89  for  the  same  purpose,  and  excep- 
tions to  the  report  of  a  sale  of  the  land  sub- 
sequently filed  in  the  county  court  are  prop- 
erly stricken.  Maupin  v.  Maupin's  Assignee 
[Ky.]  89  S.  W.  238.  The  filing  of  the  requi- 
site petition,  accompanied  by  a  legal  and  suf- 
ficient bond,  instantly  operates  to  transfer 
a  removable  cause  from  the  state  to  the  Fed- 
eral court,  and  the  jurisdiction  of  the  Fed- 
eral court  at  once  attaches  and  that  of  the 
state  court  ceases.  Chicago,  etc.,  R.  Co.  v. 
Stone  [Kan.]  79  P.  655;  Boatmen's  Bank  v. 
Fritzlen  [C.  C.  A.]  135  P.  650.  If  issues  of 
fact  arise  upon  the  averments  of  the  peti- 
tion for  removal,  the  jurisdiction  to  try 
them  is  in  the  Federal  court  and  not  in  the 
state  court.  Id.  On  motions  to  remand  and 
for  removal,  the  question  of  jurisdiction 
should  be  decided  by  the  preponderance  of 
the  facts,  the  law,  and  the  reasons  which 
condition  them,  in  view  of  the  fact  that  the 
right  to  invoke  the  jurisdiction  of  the  Fed- 
eral courts  is  a  valuable  constitutional  one, 
and  an  erroneous  affirmance  of  the  claim  to 
that  right  may  be  corrected  by  the  supreme 
court  upon  a  certificate  of  the  question  of  ju- 
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court,  but  the  face  of  the  record  must  show  procedure  or  reasons  efficient  to  that 
end.^^  Termination  of  jurisdiction  takes  place  when  there  is  a  final  adjudication 
completed,  and  beyond  the  power  of  the  court  to  recall  or  alter  it/"  except  by- 
original  proceeding  or  what  is  substantially  such.  It  may  also  arise  from  such  an 
interruption  in  the  proceedings  as  disables  the  court  legally  to  resume  or  to  effect 
a  continuance  of  the  proceeding.  ^^  Mere  lapse  of  time  does  not  necessarily  show 
loss  of  jurisdiction  previously  acquired.^' 

Where  the  court  has  cognizance  of  the  cause  made  by  the  complaint  as  first 
filed,  the  jurisdiction  will  not  be  ousted  by  an  amendment  averring  additional  mat- 
ter which  the  court  is  not  competent  to  consider,  but  such  new  matter  will  be  disre- 
garded as  surplusage.^^ 

Having  acquired  jurisdiction  of  an  action  to  foreclose  a  mortgage  on  land  situ- 
ated in  two  counties,  the  court  cannot  lose  it  by  any  error  committed  in  the  course 
of  the  trial  or  by  any  erroneous  judgment  rendered  by  it  and  subsequently  vacated 
on  discovering  the  error.""  ' 

§  14.  Objections  to  jurisdiction,  inquiry  thereof  and  presumptions  respecting 
ii.oi — The  fundamental  facts  of  jurisdiction  must  always  appear,  and  courts  will  at 


risdiction,  "while  an  erroneous  denial  of  the 
claim  is  remediless.  Should  not  be  determin- 
ed   by    the    existence    of   doubts.     Id. 

85.  If  neither  the  petition  for  removal 
jior  any  part  of  the  record,  on  its  face,  shows 
a  removal  case,  the  case  in  law  Is  not  re- 
moved, and  the  state  court  does  not  lose 
jurisdiction  nor  does  the  Federal  court  ac- 
quire it.  If  Federal  court  acquires  no  Ju- 
risdiction because  of  defective  averment  as 
to  citizenship,  cannot  allow  amendment  so  as 
to  cure  defect.  Fred  Maoey  Co.  v.  Macey 
[C.    C.   A.]    135   F.    725. 

86.  An  expression  inaptly  used  does  not 
amount  to  final  judgment  when  a  contrary 
intent  is  plain.  "Where  defendant  in  two 
creditors'  suits  asked  that  one  in  which  he 
had  filed  a  demurrer  be  dismissed  or  con- 
solidated with  the  other,  and  decree  was  en- 
tered consolidating  the  two,  the  fact  that 
such  decree  contained  a  statement  that  such 
demurrer  was  sustained  cannot  be  taken 
advantage  of  by  him  on  error  to  secure  a  re- 
versal on  ground  that  sustaining  demurrer 
without  providing  for  an  amendment  put  an 
end  to  the  case,  it  being  a  mere  inapt  ex- 
pression, contrary  to  the  plain  intent  of  the 
court.  Hawpe  v.  Bumgardner,  103  Va.  91,  48 
S.   E.   554. 

87.  Postponement  of  case  by  justice  of 
peace  to  a  later  hour  of  same  day,  if  prop- 
erly entered  on  his  docket,  does  not  deprive 
him  of  jurisdiction,  particularly  where  de- 
fendant had  ample  notice  that  this  would  be 
done.  Henion  v.  Pohl,  113  111.  App.  100.  A 
county  court  does  not  lose  jurisdiction  of  an 
action  not  within  the  jurisdiction  of  a  jus- 
tice of  the  peace  by  reason  of  the  fact  that, 
at  the  time  to  which  such  action  has  been 
continued,  the  county  judge  is  not  present  in 
his  offlce  and  does  not  appear  for  more  than 
an  hour  thereafter.  Comp.  St.  1903,  c.  20,  § 
28,  construed.  Bussing  v.  Taggart  [Neb.]  103 
N.'w.  430.  A  court  does  not  lose  jurisdiction 
of  a  motion  for  final  judgment  because  the 
argument  was  brought  on  during-  the  first 
judicial  terra  of  offlce  of  the  judge  and  a 
reargument  was  heard  after  the  commence- 
ment of  his  second  term.     Jewett  v.  Schmidt, 


45  Misc.  471,  92  N.  T.  S.  737'.  Proceeding  to 
punish  executrix  for  contempt  for  not  pay- 
ing over  money  to  a  corporation  as  ordered 
held  to  have  abated  on  dissolution  of  cor- 
poration and  appointment  of  permanent  re- 
ceiver, and  surrogate  had  thereafter  no  au- 
thority to  entertain  the  application.  In  re 
Skelly,   95  N.  T.  S.  1076. 

88.  "Where,  in  receivership  proceedings 
against  a  banlf,  the  court,  having  jurisdic- 
tion of  the  stockholders,  made  an  interlocu- 
tory order  determining  who  were  creditors 
and  who  were  stockholders,  and  the  amount 
for  which  each  stockholder  was  liable,  and 
providing  for  the  "enforcement  of  such  lia- 
bility, retaining  jurisdiction  for  that  purpose, 
held,  that  the  fact  that  nearly  six  years 
elapsed  before  the  entry  of  final  judgroent 
against  the  stockholders  did  not  show  loss 
of  jurisdiction.  Childs  v.  Blethen  ["Wash.]  82 
P.  405.  An  action  in  a  justice's  court  is  not 
discontinued  from  the  mere  fact  that  no  or- 
ders of  continuance  or  other  orders  are  made 
on  the  docket  therein.  "Where  judgment  in 
justice's  court  is  held  void  on  writ  of  pro- 
hibition, and  a  second  judgment  is  there- 
after rendered,  fact  that  18  months  elapses 
between  the  two  judgments  without  any 
order  being  made  in  the  action  does  not  work 
its  discontinuance.  Thomasson  v.  Simmons 
["W.   Va.]    50   S.   B.   740. 

89.  If,  on  appeal  to  the  district  court,  it, 
has  jurisdiction  of  the  claim  made  in  the 
plaintiff's  bill  of  particulars,  jurisdiction  will 
not  be  abrogated  by  an  amendment  joining 
a  separate  count  with  an  independent  prayer 
for  relief  which  court  is  not  competent  to 
grant  because  of  the  amount  involved.  An- 
thony V.  Smithson  [Kan.]  78  P.  454.  "Where 
finding  and  verdict  show  that  recovery  was 
under  first  count  only,  it  is  immaterial,  on 
appeal,  that  court  undertook  to  investigate 
matters  beyond  its  jurisdiction  which  were 
alleged  in  second  count.     Id. 

90.  -Kent  v.  Williams,  146  Cal.  3,  79  P.  B27. 
"Where  plaintiff  had  lien  on  land  in  two  coun- 
ties and  sued  in  one  to  foreclose  on  the  land 
therein  and  Judgment  was  erroneously  ren- 
dered   for   sale    of   that   land    (Const,    art.    6, 
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all  stages  inquire  thereof  or  entertain  objections  thereto.'^  The  duty  of  spon- 
taneously inquiring  of  their  own  jurisdiction  is  particularly  emphasized  in  the 
Federal  courts,'^  and  some  of  the  courts  of  appeal/*  but  it  exists  in  all  of  the 
courts.'^     Latent  defects  consisting  of  facts  lying  in  proof  must  be  pointed  out  by 


§  5,  and  Code  Civ.  Proc.  §  726,  requiring  lien 
on  both  tracts  to  be  foreclosed  in  single  ac- 
tion), -which  "was  subsequently  vacated,  court 
did  not  lose  jurisdiction  to  decree  sale  of 
both   tracts,     id. 

»1.     See   4  C.  L.   356. 

92.  Question  of  Jurisdiction  may  be  raised 
at  any  time.  State  Bank  of  Chicago  v. 
Thweatt,  111  111.  App.  599.  Want  of  jurisdic- 
tion of  the  subject-matter  of  an  appeal. 
Hursen  v.  Hursen,  110  111.  App.  345.  Parties 
who.  by  their  petition,  present  a  case  of 
which  the  court  has  no  jurisdiction  may  dis- 
miss the  same  and  withdraw  from  the  court, 
without  awaiting  the  disposition  of  a  mo- 
tion to  dismiss  made  by  their  adversaries. 
Roby  V.  South  Park  Com'rs,  215  111.  200,  74  N. 
B.  125.  On  direct  appeal  the  jurisdiction  of 
the  lower  court  must  appear  on  the  face  of 
the  record.  Where  want  of  jurisdiction  clear- 
ly appears,  judgment  is  a  nullity.  Trum- 
bull V.  Jefferson  County,  37  Wash.  604,  79  P. 
1105.  It  is  the  duty  of  the  Federal  circuit 
court,  at  any  time  In  the  progress  of  a 
cause,  to  dismiss  the  suit  if  it  is  satisfied 
either  that  it  does  not  really  and  substantial- 
ly Involve  a  dispute  or  controversy  properly 
within  its  jurisdiction,  or  that  the  parties 
have  been  improperly  or  collusively  made  or 
joined,  either  as  plaintiffs  or  defendants,  for 
the"  purpose  of  creating  a  case  cognizable 
or  removable  under  the  acts  of  congress. 
Steigleder  v.  McQuesten,  198  U.  S.  141,  49 
taw.  Ed.  986;  York  County  Sav.  Bank  v.  Ab- 
bot, 139  F.  988.  Act  March  3,  1875.  Ander- 
son V.  Passman,  140  F.  10.  It  is  the  duty  of 
the  circuit  court  to  stop  the  proceedings  and 
dismiss  the  bill,  either  on  objection  or  on 
fts  own  motion  whenever  and  in  whatever 
way  it  appears  that  jurisdiction  is  lacking. 
Under  Act  March  3.  1875,  c.  137,  §  5  (18  St. 
472,  Comp.  St.  1901,  p.  511).  Pennsylvania  Co. 
V.  Bay,  138  F.  203.  No  particular  mode  is 
provided  in  which  such  fact  may  be  brought 
to  the  attention  of  the  court.  Must  consider 
affidavits  showing  want  of  jurisdiction, 
though  filed  after  the  taking  of  testimony 
is  closed.  Anderson  v.  Passman,  140  F.  10. 
Where  defendant  raises  the  question  of  ju- 
risdiction for  the  first  time  after  verdict 
and  judgment,  on  the  ground  that  there  is  no 
evidence  to  support  the  jurisdictional  alle- 
gations of  plaintiffs  pleading,  which  were 
properly  put  in  issue,  the  court  may  set 
aside  the  judgment  and  inquire  1"*°  J^e 
question,  with  or  without  a  jury  as  it  may 
see  fit,  and  unless  lack  of  jurisdiction  ap- 
pears from  the  evidence  or  the  record,  may 
re-enter  the  judgment  on  the  verdict.  To- 
ledo Traction  Co.  v.  Cameron  [C.  C.  A.]  l^' 
F  48.  If  a  suit  does  not  involve  a  dispute 
or  controversy  within  the  jurisdiction  of  the 

Federal  circuit  court,  it  ^''''"If,  ^^,?,''J"Xd 
on  a  motion  for  that  PU'-POse  being  filed. 
Kinney  v.  Mitchell  [C.  C.  A.]  136  F-  "3^ 
Where  there  is  no  Federal  question  and  no 
diversity  of  citizenship.  If,'  "°,  *.fe„se 
Tude-ment  for  want  of  an  aflidavit  or  dftense 
canfoTbe  entered  while  such  a  motion  is 
pending.     Id.    [C.   C.  A.]    136  P.   773. 


n3.  The  court  must  of  Its  own  motion  no- 
tice Its  want  of  jurisdiction  over  the  sub- 
ject-matter of  the  action.  United  States  v. 
Barrett,  135  F.  189.  Duty  of  circuit  court  of 
appeals  to  determine  jurisdiction  of  court 
from  which  appeal  was  taken  even  if  no 
objection  was  taken  in  either  court.  Fred 
Macey  Co.  v.  Macey  [C.  C.  A.]  135  F.  725. 
Where  the  record  on  appeal  clearly  shows 
want  of  jurisdiction  for  lack  of  diversity  of 
citizenship,  is  the  duty  of  the  court  to  deny 
jurisdiction  on  its  own  motion  if  the  ques- 
tion is  not  raised  by  appellant.  Gorman- 
Wright  Co.  V.  Wright  [C.  C.  A.]  134  P.  363. 
Absence  of  averments  or  of  facts  in  the 
record  showing  the  required  diversity  of  citi- 
zenship is  fatal  and  cannot  be  overlooked  by 
the  court,  even  if  the  parties  fail  to  call  at- 
tention to  the  defect,  or  consent  that  it  may 
be  waived.  Knight  v.  Lutcher  &  M.  Lumber 
Co.  [C.  C.  A.]  136  P.  404;  Anderson  v.  Bass- 
man,    140    P.    10. 

04.  Georgia:  When  the  supreme  court  on 
writ  of  error  discovers  from  the  record  that 
a  judgment  has  been  rendered  by  a  court 
having  no  jurisdiction  of  the  subject-mat- 
ter, it  will  of  its  own  motion  reverse  the 
judgment.  Pagan  v.  Standard  Scale  Co.  [Ga.] 
50  S.  E.  951.  If  a  ruling  of  the  lower  court 
refusing  to  entertain  the  case  is  properly 
brought  up  for  review,  the  court  will,  on 
motion  or  ex  mero  motu,  dismiss  the  writ  of 
error.     Id. 

Illinois:  A  court  having  no  jurisdiction  of 
the  subject-matter  of  a  proceeding  may  dis- 
miss it  on  its  own  motion,  or  on  the  sugges- 
tion of  either  party  or  of  a  stranger.  Roby 
V.  South  Park  Com'rs,  215  111.  200,  74  N.  B. 
125.  Court  of  its  own  motion  may  inter- 
pose the  objection  at  any  time.  Bradbury 
V.  Waukegan  &  W.  Min.  &  Smelting  Co.,  113 
111.  App.  600.  If  it  appears  from  the  record 
that  the  appeal  should  have  been  taken  to 
the  appellate  court  instead  of  to  the  supreme 
court,  the  latter  will  take  notice  of  the 
question  of  jurisdiction  and  dismiss  the  ap- 
peal of  its  own  motion.  Immaterial  whether 
motion  to  dismiss  has  been  made  or  not,  or 
what  action  has  been  taken  on  such  motion. 
Fairbanks  v.  Carle,  217  111.  136,  75  N.  E.  360. 
Where  appellate  court  only  has  jurisdiction. 
Bockway  v.  Klzer,  215  111.  188,  74  N.  B.  120. 
Rule  applied  in  appellate  court.  Hursen  v. 
Hursen,   110  111.  App.  345. 

l,oni^lana:  Supreme  court  will,  ex  proprio 
m.otu,  take  notice  of  its  want  of  jurisdiction. 
Succession    of    Fullerton    [La.]    38    So.    151. 

Missouri:  Jurisdictional  questions  will  be 
considered  on  appeal,  though  not  presented 
by  the  briefs.  City  of  Tarkio  v.  Clark,  186 
Mo.    285,    85    S.    W.    329. 

Montana:  Code  Civ,  Proc.  §  685.  May  be 
first  raised  on  appeal.  Oppenheimer  v.  Be- 
gan [Mont.]  79  P.  696.  .    ,.   ^. 

North  Carolina:  Want  of  Ju"«a>°t^?"  "°- 
ticed  on  appeal  though  not  raised  below. 
Murdock  V.  Iredell  County  Com  rs,  138  N.  C. 

''^yo°Jng^-    Question    of    jurisdiction    will 
be   con"ide?ed   on   appeal  though  waived  be- 
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plea,""  and  mere  informalities  may  be  waived,  if  not  seasonably  challenged  by  ob- 
jection."^    Jurisdiction  cannot  be  denied  by  him  who  has  invoked  it."* 

On  a  motion  to  strike  out  a  Judgment  in  which  is  alleged  irregularity  in  the 
proceeding  in  which  it  was  entered,  the  whole  question  of  jurisdiction  and  whether 
the  proper  steps  have  been  taken  to  justify  the  entry  of  such  judgment  is  open."* 
Jurisdictional  defects  cannot  be  remedied  by  nunc  pro  tunc  orders.^ 

Evidence  and  presumptions.^ — Courts  of  general  jurisdiction  will  be  presumed 
to  have  acted  within  their  jurisdiction,  and  unless  want  of  jurisdiction  appears  on 
the  face  of  the  record,  it  cannot  be  shown  in  a  collateral  proceeding.'     If  the  lower 


low.     Wrig-ht  V.   Hartville    [Wyo.]    81  P.    849. 

05.  Order  may  be  collaterally  attacked  at 
any  time  by  any  one  who  is  not  estopped, 
where  record  shows  on  its  face  that  it  was 
void  for  want  of  jurisdiction.  Callaway  v. 
Irvin  [Ga.]  51  S.  E.  477.  Want  of  jurisdic- 
tion apparent  on  the  face  of  the  record  may 
be  taken  advantage  of  at  any  time  and  in 
any  court  where  the  conclusiveness  of  the 
record  is  the  subject  of  judicial  inguiry. 
Brushvalley  Tp.  Poor  Directors  v.  Allegheny 
County  Poor  Directors,   25  Pa.  Super.  Ct.  595. 

90.  Where  want  of  jurisdiction  in  a  court 
of  general  jurisdiction  does  not  appear  on 
the  face  of  the  record,  it  can  only  be  taken 
advantag-e  of  by  a  plea  in  abatement.  Wil- 
lard  v.  Zehr,  215  111.  148,  74  N.  E.  107.  The 
presumption  is  in  favor  of  jurisdiction,  and 
there  must  be  proper  averments  of  facts 
accurately  and  logically  stated,  excluding 
every  intendment  of  jurisdiction.  Id.  Plea 
held  insufficient.  Id.  Where  want  of  juris- 
diction of  the  county  commissioners  to  act 
in  the  construction  of  drains  does  not  ap- 
pear upon  the  face  of  the  petition  or  the 
viewer's  report.  It  can  only  be  raised  by 
some  sort  of  plea.  Kemp  v.  Adams  [Ind.]  73 
N.  E.  590.  In  proceedings  before  the  county 
commissioners  for  the  tiling  of  public  open 
drains,  written  objections,  supported  by  af- 
fidavit, demanding  that  the  proceedings  be 
dismissed  because  part  of  the  ditch  described 
in  the  petition  is  not  such  a  ditch,  but  the 
construction  of  an  entirely  new  one  is  pro- 
posed, "when  presented  for  the  first  time  on 
appeal  to  the  circuit  court,  raises  the  juris- 
dictional question  in  such  a  manner  as  to 
require    that    court   to   determine    it.     Id. 

iW.  Error  of  court  in  considering  October 
term  as  continuing  after  May  term  had  com- 
menced and  in  rendering  judgment  during 
May  term  as  of  the  October  term  held  harm- 
less and  not  to  have  affected  jurisdiction  over 
the  subject-matter  or  the  parties.  Smith  v. 
King  of  Arizona  Min.  &  Mill.  Co.  [Ariz.]  80  P. 
357.  Though  parties  cannot  by  consent  con- 
fer jurisdiction  upon  a  court  which  has  none, 
they  may,  either  expressly  or  by  their  con- 
duct, waive  objections  to  remedies  pursued  in 
courts  having  jurisdiction  of  the  subject- 
matter.  Foster  v.  Phinizy,  121  Ga.  673,  49  S. 
E.  865.  Failure  to  object  to  reopening  of  de- 
cree by  one  not  a  party  thereto  by  demurrer 
or  motion  to  dismiss,  to  insist  upon  such 
objection  in  court  below,  where  case  was 
heard  and  determined  on  its  merits,  held 
waiver  of  right  to  do  so.  Id.  Where  de- 
murrer was  based  on  ground  of  want  of 
jurisdiction,  but  there  was  no  suggestion 
that  jurisdiction  was  challenged  on  ground 
that  hearing  was  in  vacation,  and  defewid- 
ants    made    no   objections   to   a   continuance. 


took  part  In  taking  depositions,  etc..  and 
made  no  application  for  postponement  on 
the  hearing,  but  joined  issue  after  overrul- 
ing of  their  demurrer,  and  proceeded  to  trial 
on  the  merits,  held,  that  they, could  not  con- 
tend on  appeal  that  they  were  entitled  to  a 
delay,  or  that  chancellor  was  without  power 
to  entertain  the  proceeding  and  render  a 
decree  in  vacation.  Owens  v.  Waddell  [Miss. J 
39  So.  459. 

»8.  One  cannot  at  the  same  time  deny  ju- 
risdiction and  invoke  its  exercise.  Exception 
to  jurisdiction  of  one  of  the  divisions  of  the 
civil  district  court,  based  merely  on  failure 
to  allot,  ■will  be  deemed  waived,  "where  a  de- 
cision thereon  is  not  insisted  upon  before 
proceeding  to  the  hearing  of  other  matters  in- 
volving the  exercise  of  such  jurisdiction. 
Richardson  v.  Johnson  [La.]  39  So.  449. 
Where  in  an  action  by  trustee  in  bankruptcy 
to  recover  debt  alleged  to  be  due  bankrupt, 
the  debtor  obtained  an  order  of  interpleader, 
substituting  an  alleged  assignee  of  claim  as 
defendant,  who  voluntarily  appeared  and 
ioined  issue  with  plaintiff,  plaintiff  could  nat 
object  for  first  time  on  appeal  that  court  had 
no  jurisdiction  because  substituted  defendant 
was  foreign  corporation  (Reichardt  v.  Ameri- 
can Platinum  Works,  94  N.  T.  S.  384),  or  that 
suit-  was  one  in  equity,  and  hence  municipal 
court  had  no  jurisdiction  (Id.).  If  a  case  is 
removed  to  a  Federal  court  on  defendant's 
petition,  he  cannot  claim  that  such  court  has 
no  jurisdiction  unless  the  state  court  had 
none.  Jurisdiction  which  state  court  ac- 
quires by  attachment  of  property  of  nonresi- 
dent defendant  creates  jurisdiction  in  Feder- 
al court  on  removal,  since  property  is  there- 
by brought  into  its  custody.  W^ells  v.  Clark. 
136  F.  462.  Jurisdiction  to  remove  carries 
with  it  jurisdiction  to  proceed  (Id.),  and  a 
nonresident  defendant,  by  removing  solely  on 
the  ground  of  diverse  citizenship  an  action 
properly  commenced  against  him  in  the 
state  court  in  which  attachment  of  his  prop- 
erty has  been  had,  confers  on  the  Federal 
court  jurisdiction  of  his  person  (Id.).  May 
proceed  to  render  a  personal  judgment 
against  him,  to  be  satisfied  from  the  pro- 
ceeds  of  the   attached  property.     Id. 

99.     Mueller  v.  Michaels   [Md.]    60  A.   485. 

1.  Not  the  omission  to  file  order  for  publi- 
cation of  summons,  and  affidavits  on  which 
it  was  based  in  clerk's  office  on  or  before 
the  first  day  of  publication,  as  required  by 
Code  Civ.  Proc.  §  442.  Fink  v.  Wallach,  95 
N.  Y.  S.  872. 

2.  See    4   C.   L.    357,    n.    94-99. 

3.  See  Judgments,  4  C.  L.  287.  In  collateral 
proceeding  it  is  presumed  that  court  making 
a  decree  ordering  a  sale  of  land  had  jurisdic- 
tion of  the  parties  to,  and  the  subject-mat- 
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court  had  jurisdiction  of  the'subject-matter,  it  will  be  presumed  on  appeal,  in  the 
absence  of  a  showing  to  the  contrary,  that  it  acquired  jurisdiction  over  the  person 
of  the  defendant.* 

An  answer  in  mandamus  proceedings  attempting  to  set  up  matters  which  would 
oust  the  court  of  jurisdiction  cannot  be  considered  on  application  for  a  writ  of  pro- 
hibition." 

Hearing  and  trial  of  objections." — It  is  the  better  practice  to  try  the  issue 
raised  by  a  plea  to  the  jurisdiction  separately  from  those  raised  by  a  plea  to  the 
merits,  but  the  submission  of  both  issues  to  the  jury  on  the  same  trial  is  no  ground 


ter  of,  the  action.  Kelley  v.  Laeonia  Levee 
Dist.  [Ark.]  85  S.  W.  249.  Evidence  held  suf- 
ficient on  attempt  to  enforce  foreign  judg- 
ment to  show  that  parties  were  resident  in 
state,  in  view  of  the  presumption  in  favor 
of  the  jurisdiction  of  the  court.  Collins  v. 
Maude,  144  Cal.  289,  77  P.  945.  Transcript  of 
judgment  of  circuit  court  not  Inadmissible 
because  It  shows  that  pleadings  were  filed 
In  circuit  court  of  another  county,  hut  it 
will  be  presumed,  If  necessary  to  sustain 
judgment,  that  venue  was  properly  changed. 
Chicago  &  S.  E.  R.  Co.  v.  Grantham  [Ind.]  75 
N.  E.  265.  The  presumptions  in  favor  of  ju- 
risdiction to  render  a  default  judgment  aris- 
ing from  the  recitals  of  personal  service  In 
the  judfement  Itself  and  the  sheriff's  return 
is  not  overcome  by  parol  evidence  of  the  de- 
fendant and  others  that  he  was  absent  from 
the  state  at  the  time  of  the  alleged  service. 
Mosher  v.  McDonald  &  Co.  [Iowa]  102  N.  W. 
837.  It  being  shown  that  the  person  making 
the  service  was  at  least  a  de  facto  officer, 
the  presumption  of  regularity  attaches  with 
reference  to  his  acts  without  proof  pt  his 
appointment  by  the  introduction  of  an  of- 
ficial record.  Id.  Where  return  of  original 
notice  Issued  by  justice  indicates  that  serv- 
ice was  had  on  defendants  in  township  in 
which  the  judgment  was  entered,  their  resi- 
dence will,  on  writ  of  error,  be  presumed  to 
have  been  such  as  to  confer  jurisdiction  In 
the  absence  of  anything  to  the  contrary  in 
the  justice's  record.  Herald  Printing  Co.  v. 
Walsh  [Iowa]  103  N.  W.  473.  After  expira- 
tion of  fifty-nine  years,  and  where  court  had 
jurisdiction  of  subject-matter  in.suit  for  di- 
vorce and  record  shows  that  defendant  en- 
tered an  appearance,  and  subpoena  was  re- 
turned "served,"  it  will  be  presumed  that  the 
court  when  after  the  return  day  it  appoint- 
ed an  examiner,  had  before  It  a  return  show- 
ing the  service  to  be  regular,  or  that  irregu- 
afities  were  waived,  and  that  court  had 
urisdTction  of  the  parties.  Given  v.  Given 
25  Pa.  Super.  Ct.  467.  Decrees  invulnerable 
on  collateral  attack.  Fisher  Sons  &  Co.  v. 
Crowley  [W.  Va.]   50  S.  B.   422. 

Probate  courts:  The  probate  court  Is  a 
court  of  superior  jurisdiction  and  within  Its 
jurTsdicti^nal  limits  its  judgments  import 
absolute  verity  the   same   as  ^^ose   of  ^other 

=i££IHirr^^.^f^; 

BSira^Sa^f^^^HS 
jurisdiction,  or  acting  beyon^  ^^.f^flVmation 
^Talale^o^lands  IVes  nof  cute  ju°rfsdiction- 
a  defects  Not  the  fact  that  sale  was  made 
to  pay  expenses  of  administration  and  not 
to  pay  debts.  Id.  Under  Code  Civ.  Proc  § 
1330.   relative   to   proceedings   to   revoke   the 


probate  of  wills,  contestants  cannot,  in  such 
a  proceeding,  attack  the  order  admitting  the 
will  on  the  ground  of  want  of  jurisdiction 
because  deceased  was  not  a  resident  of  the 
county,  particularly  where  no  such  issue  was 
raised  in  the  trial  court  by  the  pleadings  or 
otherwise.  In  re  Dole's  Estate  [Cal.]  81  P. 
534.  The  orphans'  court  Is  a  superior  court 
of  general  Jurisdiction  and  its  judgments 
cannot  be  collaterally  attacked.  Podesta  v. 
Binns  [N.  J.  Bq.]  60  A.  815.  Sale  in  orphans' 
court  cannot  be  collaterally  attacked  where 
judgment  decreeing  it  recites  and  petition  al- 
leges all  jurisdictional  facts,  and  it  appears 
that  every  step  was  regular.  Id.  See,  also. 
Estates  of  Decedents,  5  C.  L.  1183. 

Federal  conrtsi  Where  a  court's  right 
to  take  jurisdiction  depended  on  facts 
in  pais,  it  Is  presumed,  in  collateral 
proceedings,  if  jurisdiction  was  retained,  that 
the  court  itself  Inquired  concerning  the  facts 
and  adjudicated  them.  Even  if  court  decides 
wrongly,  its  judgment  is  effectual  unless 
set  aside  in  a  direct  proceeding.  Cobe  v. 
Ricketts  [Mo.  App.]  85  S.  W.  131.  Where  af- 
ter suit  to  dissolve  building  association  be- 
tween citizens  of  different  states  had  been 
brought  in  Federal  court,  state  court  at- 
tempted to  transfer  its  jurisdiction  of  a 
similar  suit,  and  Federal  court  assumed  ju- 
risdiction and  entered  decree  for  sale  of 
association's  assets  which  was  never  revers- 
ed, such  decree  was  not  subject  to  collater- 
al attack,  though  it  had  been  previously 
held  by  the  state  supreme  court  that  the  or- 
der transferring  State  court's  jurisdiction 
was  erroneous.  Id.  A  judgment  or  decree 
entered  in  a  suit  In  a  Federal  court,  whose 
jurisdiction  is  invoked  on  the  ground  of  di- 
verse citizenship  which  is  alleged  and  admit- 
ted. Is  conclusive,  and  cannot  be  upset  by 
either  of  the  iiarties  in  any  other  tribunal 
oh  the  mere  ground  that  there  was  in  fact 
no  diverse  citizenship.  Cannot  be  collateral- 
ly attacked  when  jurisdiction  appears  on  the 
face  of  the  record.  Riverdale  Cotton  Mills 
V.  Alabama  &  G.  Mfg.  Co.,  198  U.  S.  188,  49 
Law.    Ed.    1008. 

4.  Where  mayor  has  Jurisdiction  over 
bastardy  proceedings  against  a  resident  of 
the  city,  it  will  be  presumed  on  appeal,  in 
the  absence  of  a  showing  to  the  contrary, 
that  defendant  was  such  a  resident.  Bvans 
V  State  [Ind.]  74  N.  B.  244.  Decree  in  fore- 
closure proceedings  entered  in  accordance 
with  mandate  of  court  of  appeals  cannot  then 
be  attacked  for  first  time  upon  petition 
verified  in  the  most  general  form,  and  with- 
out evidence  of  facts  on  which  want  of  juris- 
diction was  claimed  to  rest.  Cook  v.  Weigley 
[N.  J.  Eq.]   59  A.  1029. 

5.  People  V.  District  Court  [Colo.]  79  P. 
1024. 

6.  See    Abatement    and    Revival,    5    C.    L. 


31(1 


JUEY  §  lA. 


6  Cur.  Law. 


for  reversal,  where  it  does  not  appear  that  any  objection  to  that  method  of  pro- 
cedure was  made  at  the  trial.'  On  the  trial  of  an  issue  of  fact  raised  by  a  plea  to 
the  Jurisdiction,  the  burden  is  on  defendant  to  show  that  the  court  is  without  juris- 
diction of  the  case.* 

A  plea  to  the  jurisdiction  depending  upon  a  question  of  residence,  in  regard  to 
which  the  evidence  is  conflicting,  may  be  left  to  the  jury  under  proper  instructions.' 

JT7RY.10 


I  1. 
(316). 

A. 


Necessity  or  Occasion  for  Jury  Trial 


As  Preserved  by  the  Constitution 
(316).  Denial  of  Right;  Condition* 
(318).  The  Character  of  Jury 
Guaranteed    (319). 

B.  As  Conferred  Where  the  Common  Law 

Did  not  Give  It  (319). 

C.  Demand,    Loss    or    Waiver    of    Rig-ht 

(319).  What  Constitutes  Waiver 
(320). 

§  2.  Elllsrtbility  to  and  E^xemptlon  From 
Jury  Service  (320). 

§  3.  Dlsqnnllficatlon  Pertaining  to  tbe 
Particolar  Canse  (321). 

§  4.  Discretion  of  Court  to  Excuse  Juror 
(323). 

§  5.  The  Jury  List  and  Dra-wlng  for  tlie 
Term  (324). 

§  6.     The  Venire  and  Like  Process  (325). 

;  7.     Empaneling    Trial    Jury    (325). 

§  8.     Arraylns  and  Challengring    (326). 


A.  Challenge    to    the     Array    or    Panel 

(326). 

B.  Challeng-e   for  Cause   (327).  .  Bight  to 

List  of  Jurors   (327). 

C.  Peremptory    Challenges   and    Standing 

Jurors   Aside    (327). 

D.  Examination  of  Jurors  and  Trial  and 

Decision  of  Challenges.  Scope  of 
Examination  (329).  Review  of 
Trial  of  Challenges  (329).  Im- 
proper Overruling  of  a  Challenge 
is  Not  Ground  for  Reversal  (329). 
§  9.  Talesmen,  Special  Venires  and  Addi- 
tional Jurors   (330). 

S  10.     Special  and  Struck  Juries  and  Juries 
of  Less  Than  Twelve  (330). 
§  11.     Swearing     (331). 

§  12.     Custody  and  Discharge  of  Jurors  and 
Jury  (331). 

§  13.     Compensation,  Sustenance,  and  Com- 
fort of  Jurors   (331). 


§  1.  Necessity  or  occasion  for  jury  trial.  A.  As  preserved^^  by  the  constitu- 
tions}^ — In  civil  cases  the  right  to  a  jury  trial  as  it  existed  at  common-law  is  pre- 
served by  the  Federal  constitution  and  by  the  constitutions  of  the  several  states.^' 
The  right  is  not  a  privilege  or  immunity  which  the  states  are  forbidden  by  the  14th 
amendment  to  abridge.'*  The  right  attaches  only  to  the  triaP^  and  not  to  dilatory 
pleas,'^"  but  extends  to  all  the  issues  of  fact  involved.'^     Legal  issues  of  fact  in 


1;   Pleading,    4  a  Ia   980;  Trial,   4   C.  L.   1708. 

7.     Padrosa  v.  High    [Ga.]    50   S.   E.    97. 

S.  Padrosa  v.  High.  [Gli.l  50  S.  B.  97.  In 
garnishment  proceedings,  burden  is  sustain- 
ed by  showing  that  creditor  is  a  nonresi- 
dent, and  burden  is  then  on  plaintiff  to  show 
that  rule  that  situs  of  a  debt  is  at  the  place 
of  the  creditor's  domicile  does  not  apply.     Id. 

9.  Louisville  &  N.  R.  Co.  v.  Helm  [Ky.] 
89   S.   W.  709. 

10.  Scope  o£  topic:  The  custody  and  con- 
duct of  the  Jury  during  the  trial  (See  Trial, 
4  C.  L.  1708;  Indictment  and  Prosecution,  5  C. 
L.  1790),  and  practice  at  the  rendition  of  the 
verdict  are  elsewhere  treated  (See  Verdicts 
and   Findings,    4   C.    L.    1803). 

11.  As  granted  by  statute  or  constitution 
In  particular  cases,  see  post,  §  lA. 

12.  See  4  C.  L.  358. 

13.  Not  in  proceedings  to  establish  a 
drainage  district.  Sisson  v.  Euena  Vista 
County  Sup'rs  [Iowa]  104  N.  W.  454.  The 
North  Carolina  constitution  does  not  guar- 
antee a  jury  trial  for  the  assessment  of  dam- 
ages for  land  condemned.  State  v.  Jones 
[N.  C]  52  S.  E.  240. 

NOTE;  A  proceeding  in  rem  to  summarily 
seize  and  destroy  gambling  apparatus  is  not 
triable  by  jury.  Glennon  v.  Britten,  155  111. 
232,    40    N.    E.    594;    Frost  v.    People,    193    111. 


635,  86  Am.  St.  Rep.  352;  Davidson  v.  New 
Orleans,  96  U.  S.  97,  24  Law.  Ed.  616;  Lawton 
V.  Steele.  152  U.  S.  133.  38  Law.  Ed.  385;  2  Wa- 
ples.  Proceedings  in  Rem;  State  and  Federal 
Control  of  Persons  and  Property,  p.  326. — See 
note  to  Woods  v.  Cottrell  [W.  Va.]  104  Am. 
St.  Rep.  1011. 

14.  A  state  cannot  deprive  a  person  of  his 
property  without  due  process  of  law,  but 
this  does  not  necessarily  imply  that  all  trials 
in  the  state  courts  affecting  property  rights 
must  be  by  jury.  It  is  suflicient  if  the  trial 
is  had  according  to  the  settled  course  of  ju- 
dicial proceedings.  Gunn  v.  Union  R.  Co. 
[R.  I.]  62  A.  118.  Authorizing  a  verdict  by 
three-fourths  of  the  jury  does  not  violate 
any  rights  under  the  Federal  Constitution. 
Franklin  v.  St.  Louis,  etc.,  K.  Co.  [Mo.l  87  S 
W.  930. 

15.  Not  to  an  arraignment  and  plea  in  a 
criminal  case.  Hollibaugh  v.  Hehn  rWvo  1 
79   P.   1044. 

le.  Under  (U.  S.  Comp.  St.  1901,  p  511) 
Judiciary  Act  1875,  §  5,  18  Stat.  472,  where 
the  question  of  jurisdiction,  on  the  ground 
that  there  is  no  evidence  to  support  the  ju- 
risdictional allegations,  is  first  raised,  after 
judgment,  the  court  may  set  aside  the'  judg- 
ment and  inquire  into  the  question  either 
with   or  without  a  jury  as    It   may   see   fit 
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quo  warranto  to  forfeit  a  franchise"  and  issues  in  garnishment"  are  triable  by  a 
jury;  but  cases  of  contempt,^"  special  statutory  proceedings/^  the  question  of  bene- 
fits in  special  assessments,^^  and  equitable  actions,^^  are  not.  Whether  a  case  is 
triable  to  the  court  or  jury  is  a  question  for  the  court.^*  An  action  triable  by 
jury  is  not  taken  from  that  class  because  of  the  nature  of  the  relief  demanded.=° 
In  criminal  cases  the  right  is  guaranteed  as  to  all  crimes  under  the  Federal 


I 

Toledo  Traction  Co.  v.  Cameron  [C.  C.  A.] 
137  F.  48. 

17.  In  a  criminal  case,  if  the  court  im- 
properly withdraws  an  issue  from  the  jury 
on  the  ground  that  there  is  no  evidence  to 
authorize  its  submission  to  them,  it  is  er- 
roneous as  depriving-  defendant  of  the  right 
to  trial  by  jury  guaranteed  by  the  constitu- 
tion.     State  V.  McPhall   [Wash.]    81   P.   683. 

IS.  In  quo  warranto  under  Kirby's  Dig. 
§J  6749,  6750  to  forfeit  a  franchise  of  a  rail- 
road company  for  failure  to  properly  main- 
tain its  equipment,  the  company  has  a  con- 
stitutional right  to  a  jury  trial  as  to  whether 
It  had  maintained  its  property  in  good  re- 
pair. Louisiana  &  N.  W.  R.  Co.  v.  State 
[Ark.]    88  S.  W.  559. 

19.  In  Massachusetts  a  claimant  of  prop- 
erty which  has  been  garnished  by  trustee 
process  is  entitled  to  a  trial  by  jury  of  the 
issue  of  his  title  to  the  fund  or  property 
garnished,  under  the  provisions  of  the  Dec- 
laration of  Rights,  art.  15.  Hubbard  v.  Lam- 
burn   [Mass.]    76  N.  B.  707. 

20.  One  charg-ed  with  contempt  of  court, 
in  attempting  to  obstruct  the  administration 
of  justice  by  soliciting  a  bribe  while  acting 
as  a  'juror  is  not  entitled  to  a  trial  by  jury. 
O'Neil  V.  People,  113  III.  App.  195.  Laws 
1S93,  p.  96,  providing  for  a  trial  by  jury  in 
all  cases  where  a  judgment  is  to  be  satisfied 
by  imprisonment,  does  not  confer  the  right 
on  a  defendant  in  contempt  proceedings 
brought  to  coerce  the  performance  of  a  duty 
ordered  to  be  performed  by  the  court,  though 
the  court  may  punish  such  disobedience  by 
Imprisonment.  O'Brien  v.  People,  216  111. 
854,   75   N.   B.   108. 

21.  In  an  action  to  determine  rights  to 
mineral  in  a  vein  which  extends  beyond  the 
vertical  boundaries  of  a  mining  claim,  the 
parties  are  not,  as  a  matter  of  right,  entitled 
to  a  jury  trial.  Hickey  v.  Anaconda  Copper 
Min.  Co.    [Mont.]   81  P.    806. 

22.  "Where  a  special  tax  has  been  levied 
under  Kurd's  Rev.  St.  1903,  c.  24,  §  291,  for 
the  construction  of  sidewalks,  a  property 
owner  is  not  entitled  to  a  jury  trial  on  the 
question  of  whether  his  property  has  been 
benefited  to  the  extent  of  the  tax  levied. 
Harris  v.  People,  218  III.  439,  75  N.  B.  1012. 
In  Illinois  the  Constitution  requires  a  jury  in 
eminent  domain  proceedings  whenever  the 
taking  is  not  by  the  state.  Stack  v.  People 
217  111.  220,  75  N.  E.  347;  Hutchins  v.  Vandal- 
ia  Levee  &  Drainage  Dist.,  217  111.  661,  75 
N  B  354,  citing  Juvinall  v.  Jamesburg  Drain- 
age Dist.,  204  111.  106,   68  N.  E.   440. 

23.  See  Equity,  3  C.  L.  1210.  Shipley  v. 
Bolduc,  93  Minn.  414,  101  N.  W.  962.  The 
determination  of  the  right  to  a  jury  trial 
depends  on  the  nature  of  the  action  at  its 
inception.  It  purely  equitable,  the  right  of 
trial  by  Jury  did  not  exist;  if  legal  in  its  na- 
ture at  Its  inception,  although  equitable  de- 


fenses might  be  interposed,  the  right  of  trial 
by  jury  would  still  remain.  Where  the  ac- 
tion as  originally  instituted  seeks  equitable 
relief  alone,  the  Interposition  of  a  legal  de- 
fense does  not  secure  for  the  defendant  the 
right  to  a  trial  by  Jury  of  the  legal  defenses 
pleaded.  Daniels  v.  Mutual  Ben.  Ins.  Co. 
[Neb.]  102  N.  'W.  458.  On  the  trial  of  an  ac- 
tion to  enjoin  perpetually  the  maintenance 
of  a  common  nuisance  under  the  prohibitory 
liquor  law,  the  defendant  is  not  entitled  to 
a  jury  trial  as  of  right.  Cowdery  v.  State 
[Kan.]  80  P.  953.  Actions  for  an  accounttns. 
Demars  v.  Hudon  [Mont.]  82  P.  952.  Part- 
nership accounting.  Houston  v.  Polk  [Ga.] 
52  S.  B.  83;  Hogan  v.  Walsh  [Ga.]  50  S.  E. 
84.  Action  by  a  trustee  in  bankruptcy  to 
avoid  a  fraudulent  conveyance.  Vollkommer 
V.  Frank,  95  N.  T.  S.  324.  In  a  suit  to  fore- 
close a  statutory  lien  against  real  estate, 
the  court  exercises  its  equity  powers  and 
there  is  no  error  in  denying  a  jury  trial. 
Burck  V.  Davis  [Ind.  App.]  73  N.  E.  192.  A 
plaintiff  in  an  action  to  foreclose  a  mortgage 
is  not  entitled  to  a  jury  trial  of  an  issue 
raised  by  an  answer  which  prays  a  money 
judgment  against  plaintiff,  since  such  action 
is  an  equitable  action.  Rev.  Codes  N.  D. 
1899,  §  5420  does  not  abridge  the  right  to 
trial  by  jury,  since  Comp.  Laws  1887,  §  5032 
did  not  give  the  right  to  trial  by  jury  in 
such  an  action.  Avery  Mfg.  Co.  v.  Smith  [N. 
D.]    103  N.   W.    410. 

Juvenile  courts:  A  statute  conferring  on 
judges  of  an  existing  court  power  to  exer- 
cise a  guardianship  over  children  under  a 
specified  age,  and  authorizing  their  confine- 
ment in  institutions  of  correction,  is  not  un- 
constitutional as  impairing  the  right  to  trial 
by  jury,  since  such  jurisdiction  is  an  equi- 
table juri.sdiction.  Commonwealth  v.  Fisher 
[Pa.]  62  A.  198.  In  a  proceeding  in  a  pro- 
bate court  contesting  the  allowance  of  an 
administrator's  account,  the  parties  are  not 
entitled  to  a  jury  trial.  Clifford  v.  Gridley, 
113  111.   App.   164. 

24,  Where  a  case  has  under  the  rules  of 
the  district  court  been  placed  upon  the  Jury 
calendar  by  counsel,  the  court  is  not  con- 
cluded by  this  designation,  but  may  before 
the  beginning  of  the  trial  order  the  same 
tried  to  the  coui't  if  its  character  requires 
that  disposition.  Shipley  v.  Bolduc,  93  Minn. 
414,  101  N.  W.  962. 

25.  Action  for  breach  of  contract  is  tri- 
able by  jury,  though  an  accounting  is  pray- 
ed for.  Hoosier  Const.  Co.  v.  National  Bank 
of  Commerce  [Ind.  App.]  72  N.  E.  473.  An 
action  for  goods  sold  and  delivered  where 
the  complaint  alleges  that  the  defendant 
claims  certain  offsets,  as  to  which  it  is  al- 
leged plaintiff  has  no  knowledge  and  pray- 
ing an  accounting,  is  a  legal  action  triable 
by  a  jury.  Hoosier  Const.  Co.  v.  National 
Bank  of  Commerce  [Ind.  App.]  73  N.  E.  1006. 
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and  most  state  constitutions,  but  some  do  not  extend  it  to  misdemeanors  or  prose- 
cutions under  ordinances-"  or  offenses  punishable  only  by  &ne,"  or  fine  below  a 
minimum  amount.^^  In  Pennsylvania  the  right  does  not  attach  to  acts  declared  to 
be  offenses  since  the  adoption  of  the  constitution.^*  A  proceeding  in  which  only  the 
nature  of  the  punishment  to  be  imposed  is  determined  is  not  a  trial  in  which  one 
is  entitled  to  a  jury.'" 

Denial  of  right;  conditions. — The  right  is  not  denied  when  it  is  accorded*^ 
or  allowed  on  demand^^  or  appeal/"  nor  is  it  denied  by  a  requirement  that  the  de- 
mandant first  pay  the  jury  fee/*  though  a  contrary  rule  would  seem  to  prevail  in 
Missouri.^^  Though  the  jury  fee  be  not  paid,  the  court  may  call  a  jury.^®  Denial 
of  the  right  is  harmless  if  the  court  would  have  been  required  to  direct  a  verdict.'^ 
The  right  is  satisfied  if  allowed  on  appeal,'*  though  an  appearance  bond  be  re- 
quired.^' The  right  is  not  denied  by  a  statute  providing  that  one  who  pleads 
guilty  shall  be  committed  until  sentenced.*"  The  requirement  that  a  jury  be  called 
to  assess  the  punishment  on  a  plea  of  guilty  in  capital  cases  does  not  apply  to  a 
plea  of  guilty  of  a  lesser  offense  under  an  indictment  charging  a  capital  offense.*^ 


26.  One  arraigned  in  a  municipal  court 
for  violation  of  a  municipal  ordinance  is  not 
entitled  to  a  jury  trial.  Little  v.  State  [Ga.l 
51  S.  E.  501.  One  not  charged  with  a  crime 
against  the  state  but  with  a  violation  of  a 
municipal  ordinance  has  no  constitutional 
right  to  a  jury  trial.  Littlejohn  v.  Stells 
[Ga.]  51  S.  E.  390. 

27.  Imprisonment  is  not  part  of  the  penal- 
ty, where  it  is  imposed  only  to  enforce  pay- 
ment of  a  fine  and  costs  under  a  police  regu- 
lation; and  it  follo^vs  that  error  does  not  lie 
to  a  refusal  by  a  mayor  to  grant  a  trial  by 
jury  to  one  charged  for  the  first  time  under 
section  4364-20  with  allowing  a  saloon  to  re- 
main open  on  Sunday.  Schlagel  v.  State,  3 
Ohio  N.  P.   (N.  S.)  429. 

28.  Depriving  municipal  offenders  of  a 
jury  trial  "where  the  penalty  cannot  exceed 
$25  is  not  a  deprivation  of  the  constitutional 
right.     Stone  v.  Paducah  [Ky.]   86  S.  W.  531. 

29.  Common'wealth  v.  Andrews,  24  Pa. 
Super.   Ct.   571;  Id,,   211  Pa.   110.   60  A.   554. 

30.  Trial  before  a  magistrate  under  Ball. 
Ann.  Codes  &  St.  §  2722,  in  which  the  justice 
could  not  impose  any  penalty  after  convic- 
tion but  was  required  to  transmit  his  record 
to  the  superior  court  for  final  disposition. 
State  V.   Packenham    [Wash.]    82   P.   597. 

31.  2  Ball.  Ann.  Codes  &  St.  §  6959,  pro- 
viding that  a  person  accused  of  crime  and 
acquitted  on  the  ground  that  he  was  insane 
at  the  time  the  crime  was  committed,  may 
be  confined  when  it  appears  his  going  at 
large  would  be  dangerous  to  the  community, 
and  also  making  it  the  duty  of  the  jury 
where  insanity  is  a  defense  to  state  in  their 
verdict  that  the  acquittal  is  on  such  ground, 
is  not  unconstitutional  as  depriving  the  de- 
fendant of  the  right  to  trial  by  jury.  Ex 
parte  Brown  [Wash.]  81  P.  552. 

32.  Act  April  23,  1903  (P.  L.  274)  does  not 
deprive  juveniles  chargred  with  crime  of 
their  constitutional  right  to  a  jury  trial. 
Commonwealth  v.  Fisher,  27  Pa.  Super.  Ct. 
175. 

.33.  If  a  right  to  a  jury  trial  in  eminent 
domain  proceeding  is  guaranteed  by  funda- 
mental law,  it  is  fully  protected  by  a  right 
of  appeal  to  a  court  where  issues  are  tried 
by  a  jury.  State  v.  Jones  [N.  C]  52  S.  B. 
240. 


34.  Act  of  April  8,  1903  (P.  L.  p.  505), 
providing  that  unless  the  party  demanding  a 
jury  "shall  at  the  time  of  making  such  de- 
mand pay  the  cost  of  the  venire,  the  demand 
for  trial  by  jury  shall  be  deemed  waived," 
is  not  in  contravention  of  the  constitutional 
provision  that  the  right  of  trial  by  jury  shall 
remain  inviolate.  Humphrey  v.  Eakley  [N. 
J.  Law]  60  A.  1097.  The  right  of  the  legis- 
lature to  provide  that  the  expense  of  a  venire 
shall  in  the  first  instance  be  paid  by  the  par- 
ty demanding  a  jury  is  not  an  infringement 
of  his  constitutional  right  of  a  trial  by  jury. 
Id. 

35.  The  constitutional  right  is  denied  a 
defendant  in  a  justice  court  by  requiring  him 
to  make  a  deposit  to  cover  the  expense  of 
the  jury.  Missouri  statutes  do  not  require 
it.     Scott  v.   Young  [Mo.   App.]   87   S.  W.   544. 

36.  It  is  not  error  for  the  trial  court, 
in  an  action  to  recover  for  personal  injuries, 
to  call  a  jury  to  try  the  issues,  though  no 
jury  fee  had  been  paid  prior  to  the  calling 
of  the  case  for  trial.  Hart  v.  Cascade  Tim- 
ber   Co.    [Wash.]    81    P.    738. 

37.  Combs  v.  Burt  &  Brabb  Lumber  Co. 
[Ky.]    85   S.   W.  227. 

38.  A  provision  that  a  police  court  shall 
have  jurisdiction  to  try  misdemeanors  with 
a  right  of  appeal  "does  not  deprive  an  ac- 
cused of  a  jury  trial.  State  v.  Lytle  [N.  C] 
51  S.  B.  66.  Gen.  St.  1901,  §  2496,  providing 
for  the  seizure  of  intoxicating  liquors  and 
property  used  in  maintaining  a  common 
niiisance  under  the  prohibitory  law.  pre- 
serves to  the  claimant  of  the  property  a 
right  of  appeal  from  the  police  court,  hence 
a  jury  trial  is  not  denied.  Stahl  v.  Lee 
[Kan.]    80    P.    983. 

39.  The  constitutional  right  in  criminal 
cases  is  satisfied  by  a  statute  which  allows 
it  only  on  appeal  with  bond,  for  appearance, 
to  one  charged  with  crime  in  a  police  court. 
City    of    Topeka   v.    Kersch    [Kan.]    80    P.    29. 

40.  Such  plea  admits  the  material  allega- 
tions of  the  indictment  and  leaves  nothing 
to  be  tried  by  the  jury.  Hollibaugh  v.  Hehn 
[Wyo.]    79   P.  1044. 

41.  Under  Burns'  Ann.  St.  ,Ind.  1901,  §| 
1903,  1904.  authorizing  a  verdict  finding  de- 
fendant guilty  of  a  lesper  offense  than  that 
charged  in  the  indictment,  where  one  charg- 
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The  character  of  jury  guaranteed''''  is  one  selected  from  qualified  persons  with- 
out discrimination  on  the  ground  of  race*'  or  political  faith.*^ 

(§  1)  B.  As  conferred  where  the  common  law  did  not  give  it.*^ — In  many 
states  it  is  provided  by  statute  that  certain  specific  cases  are  triable  by  a  jury/"  and 
that  issues  of  fact  in  equity  cases  may  be  submitted"  in  the  discretion  of  the  court.*" 
Any  court  given  jurisdiction  to  hear  cases  triable  by  jury  has  power  to  empanel  a 
jury.*"  In  equity  it  has  long  been  the  practice  to  send  issues  to  a  jury  in  proper 
cases.^" 

(§1)  C.  Demand,  loss  or  vmiver  of  r^^/^i."— In  Alabama  the  demand  need 
not  be  signed. °^ 

The  right  may  be  waived  in  civil  cases'"  and  in  prosecutions  for  misdemean- 
ors."*    Whether  the  waiver  may  be  oral  or  must  be  reduced  to  writing  depends  on 


ed  with  murder  In  the  first  degrree  is  permit- 
ted with  the  consent  of  the  county  attorney  to 
plead  guilty  to  manslaughter,  the  case  is  no 
longer  capital  and  therefore  it  is  not  required 
that  jury  shall  be  called  to  assess  the  punish- 
ment under  above  statutes,  §  1890.  State 
V.   Morrison    [Ind.]    75  N.   B.    968. 

42.  See    4    C.    L.    361. 

43.  The  court  cannot  assume  that  a  de- 
fendant in  a  criminal  case  was  deprived  of 
an  impartial  jury  because  the  panel  ■was  com- 
posed largely  of  persons  not  of  his  race,  but 
legally  qualified  to  sit  as  jurors,  though  the 
proportion  of  the  persons  of  his  own  race 
in  the  community  was  greater  than  the 
proportion  of  such  race  drawn  on  the  panel. 
Miera  v.    Territory    [N.   M.]    81   P.    586. 

44.  The  provision  of  the  Federal  consti- 
tution which  prohibits  a  state  from  denying 
to  any  person  within  its  jurisdiction  the 
equal  protection  of  the  laws  entitles  one 
charged  with  a  crime  to  be  tried  by  a  jury 
selected  from  persons  possessing  the  statu- 
tory qualifications  without  discrimination 
against  those  of  his  own  political  faith  be- 
cause of  that  fact.  Commonwealth  of  Ken- 
tucky V.  Powers,  139  F.  452. 

46.     See  4  C.  L.  361. 

46.  A  juvenile  offender  charged  with  dis- 
turbing a  public  school  in  violation  of  Laws 
1903,  p.  328,  c.  156,  §  12  is  entitled  on  trial  be- 
fore a  justice  to  demand  a  jury  under  2  Ball. 
Ann.  Codes  &  St.  §  6668.  State  v.  Packen- 
ham  [Wash.]  82  P.  597.  In  an  action  by 
creditors  to  recover  unpaid  subscriptions  on 
corporate  stock,  the  alleged  stockholders  are 
entitled  to  a  jury  trial  of  the  issue  of  their 
subscription  or  ownership  of  the  stock.  Mc- 
Farland  v.  Martin  [Tex.  Civ.  App.]  86  S.  W. 
639.  Disputed  questions  of  fact  on  appeals 
from  the  decisions  of  the  probate  court  must. 
If  either  party  so  asks,  be  tried  \VJ>.J^ry- 
Nowland  v.   Rice's  Estate   [Mich.]   101  N.  W. 

214 

Assessing  damages  and  benefits!  A  statute 
authorizing  a  board  empowered  to  make  cer- 
tain public  improvements  to  determine  the 
benefits,  as  well  as  the  value  of.  property 
taken  or  damaged  and  to  make  an  assess- 
ment for  the  expense  of  the  improvement  on 
the  abutting  owners  is,  so  far  as  it  does  not 
Include  an  assessment  of  value  of  Property 
taken  or  damaged,  constitutional.  Stack  v. 
Peop"e,  217  m  220,  75  N.  B.  347.  The  Act 
of  May  29,  1879  and  the  amendments  there-  ; 
to  passed  in  1885  relative  to  the  -construe- 
tion   of  levees    and    ditches,    so    far   aa.  they  ' 


authorized  the  assessment  of  damages  for 
lands  taken  and  of  damages  to  lands  not 
taken,  by  commissioners  instead  of  by  a 
iury,  are  unconstitutional.  Hutchins  v.  Van- 
dalia  Levee  &  Drainage  Dist.,  217  111.  561,  75 
N.   B.   354. 

47.  In  a  case  in  equity  for  an  injunction 
to  stay  waste  where  title  is  put  in  issue  by 
the  pleadings,  it  is  properly  triable  by  a 
iury.  Lancaster  v.  Lee  [S.  C]  51  S.  B.  139. 
Gen.  St.  Conn.  1902,-  §  4053,  which  gives  to 
either  party  to  an  action  to  quiet  title  a 
right  to  a  jury  trial  of  any  issue  arising  up- 
on legal,  as  distinguished  from  equitable, 
claims,  is  not  unconstitutional  as  being  in 
contravention  of  either  the  state  or  Federal 
constitution.  Dawson  v.  Orange  [Conn.]  61 
A.    101. 

48.  Discretion  in  refusing  to  submit  is- 
sues in  an  equitable  action  held  not  abused. 
Cochran  v.  Cochran  [Minn.]  105  N.  W.  183. 
In  Illinois,  in  a  suit  for  separate  mainten- 
ance, the  parties  are  not  entitled  as  of  right 
to  a  jury  trial  on  the  issue  of  whether  or 
not  the  parties  are  married.  Pike  v.  Pike, 
112   111.    App.    243. 

49.  Where  the  probate  court  has  juris- 
diction to  determine  a  question  of  fact,  it 
has  full  power  to  impanel  a  jury,  if  either 
of  the  parties  to  the  proceeding  is  entitled 
to  a  Jury.  Wiler  v.  Lo^an  Natural  Gas  & 
Fuel   Co.,    6   Ohio   C.    C.    (N.    S.)    206. 

50.  See  Equity.  5  C.  L.  1174.  Fletcher, 
Eq    PI.  &  Pr.    §   615,  et  seq. 

.51.     See   4   C.   L.   362. 

02.  Acts  1896-97,  p.  808,  §  11,  requiring 
the  demand  for  a  jury  to  be  indorsed  on 
the  complaint,  is  not  mandatory,  and  the 
demand  need  not  be  signed  by  plaintiff  or 
his  attorney.  Western  Union  Tel.  Co.  v. 
Merrill  [Ala.]  39  So.  121.  The  demand  is  not 
a  pleading  within  Rule  4,  Code  1896,  p.  1186. 
Id. 

rtH,  Prosecutions  under  the  Illinois  Bas- 
tardy Act  are  civil  and  not  criminal  proceed- 
ings and  the  defendant  may  waive  a  trial 
by  jury  of  the  issue  of  paternity.  Kanorow- 
ski  v.  People.  113  111.  App.  468. 

54.  A  defendant  in  a  misdemeanor  case 
may  waive  a  jury  trial,  whether  the  same 
be  upon  accusation  or  indictment.  Moore  v. 
State  [Ga.]  52  S.  E.  81.  On  an  appeal  by  de- 
fendant in  criminal  proceedings  from  a  con- 
viction for  a  misdemeanor  had  before  a 
magistrate,  the  defendant  may  waive  a  trial 
by  iury,  under  Code,  §  692,  providing  that 
such    proceedings    on    appeal    shall    be    con- 
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statute.^"  The  right  being  constitutionalj  a  waiver  is  not  to  be  presumed;^"  but 
the  maldng  it  in  writing,  where  essential,  may  be  presumed  from  a  record  reciting 
waiver.^^  A  waiver  is  binding  during  the  life  of  the  litigation  and  cannot  be  re- 
tracted, except  as  otherwise  provided  by  law;^^  but  the  court  may  in  its  discretion 
call  a  jury  after  waiver,^^  and  under  the  statutes  of  Tennessee  a  waiver  in  a 
chancery  case  does  not  deprive  the  party  of  a  right  to  demand  a  jury  on  retrial."" 

What  constitutes  waiver.^^ — The  right  may  be  waived  by  express  stipulation^^ 
or  it  may  be  implied.  Thus  failure  to  demand  a  jury"^  or  pay  the  jury  fee,"*  con- 
senting to  a  reference,"'  or  trial  to  the  court,""  constitutes  a  waiver.  Whether  or 
not  a  jury  is  waived  is  to  be  determined  by  the  law  in  force  at  the  time  the  pro- 
ceeding occurred."^ 

§  2.     Eligibility  to  and  exemption  from  jury  servicc.^^ — The  statutes  of  the 


ducted  in  the  same  manner  as  proceedingrs 
before  a  justice.  Town  of  Lovilia  v.  Cobb, 
126  Iowa,  557,  102  N.  W.  496.  Under  Code 
Cr.  Proc.  1895,  art.  22,  a  defendant  in  a 
prosecution  for  violation  of  a  local  option 
law  is  entitled  to  waive  trial  by  jury.  Otto 
V.  State  [Tex.  Cr.  App.]  13  Tex.  Ct.  Rep.  470, 
87    S.   W.    698. 

55.  Under  the  express  provision  of  Alaska 
Civil  Code  (31  Stat.  363,  c.  19),  a  jury  may 
be  waived  by  -H-ritten  consent  or  oral  con- 
sent in  open  court  entered  on  the  minutes. 
Shields  v.  Mong-ollon  Exploration  Co.  [C.  C. 
A.]  137  F.  539.     Under  Kurd's  Rev.  St.  1903,  c. 

110,  §  102,  an  oral  waiver  in  a  misdemeanor 
case  is  sufficient.  Jacobs  v.  People,  218  111. 
500,  75  N.  B.  1034.  But  accused  cannot  be 
imprisoned  for  nonpayment  of  the  fine  un- 
less the  waiver  is  in  writing.  Kurd's  Rev. 
St.   1903,   c.   110,    §   102.     Jacobs  v.  People,   218 

111.  500,    75    N.    E.    1034. 

56.  "Where  the  plaintiff  duly  demanded  a 
jury  trial  and  after  the  expiration  of  the 
time  within  which  the  defendant  could  have 
demanded  a  jury  withdrew  the  demand,  the 
motion  of  the  defendant  should  be  granted. 
Allworth  V.  Interstate  Consol.  R.  Co.  [R.  I.] 
60    A.    834. 

■Waiver  by  motion  for  directed  verdict: 
Under  Const.  S.  D.  art.  6,  §  6,  and  Code  Civ. 
Proc.  §  275,  where  defendant  at  the  close 
of  plaintiff's  evidence,  in  an  action  for  the 
recovery  of  specific  personal  property,  moves 
for  a  directed  verdict,  which  motion  is  denied 
and  he  then  introduces  evidence  which  would 
have  required  the  submission  of  the  issue  to 
the  jury,  the  motion  not  having  been  renew- 
ed at  the  close  of  all  the  evidence,  is  not 
a  waiver  of  the  right  to  a  jury  trial,  so  as 
to  authorize  the  discharge  of  the  jury  and 
the  making  of  findings  by  the  judge  on  the 
conflicting  evidence.  Albien  v.  Smith  [S.  D.] 
103  N.  W.    655. 

57.  "Where  the  record  of  a  court  of, gen- 
eral jurisdiction  recites  that  the  defendant 
waived  a  jury,  it  will  be  presumed  that  the 
waiver  was  in  writing  as  required  by  statute. 
Kanorowski     v.     People.     113     111.     App.     468. 

58  Tracy  v.  Falvey,  102  App.  Div.  585, 
34  Civ    Proc.  R.  189,  92  N.  T.  S.  625. 

59.     Fleming  v.  "Wilson  ["Wash.]   80  P.  1104. 

eo.  "Worthington  v.  Nashville,  etc.,  R.  Co. 
[Tenn.l    86    S.    "W.    307. 

61.     See  4  C.  L.  362. 

62  "Where  the  attorneys  to  an  action  or 
proceeding  stipulate  that  it  is  of  such  a 
nature  that  it  was  discretionary  with  the 
court  to  submit  any  issue  therein  to  a  jury, 
the  refusal  of  the  court  to  submit  the  issue 


to  a  jury  cannot  thereafter  be  urged  as  error. 
Pike  V.  Pike,  112  111.  App.  243.  A  stipula- 
tion construed  as  a  waiver  of  jury  and  an 
agreement  for  an  amicable  action  under 
Act  June  13,  1836  (P.  K  568).  Miller  v. 
Cambria   County,    25   Pa.    Super.   Ct.    591. 

63.  See  4  C.  L.  363,  n.  65  et  seq.  One 
entitled  to  a  Jury  tria,l  before  a  justice,  who 
does  not  demand  it,  cannot,  when  convicted 
and  after  the  matter  has  been  certified  to  the 
superior  court  for  sentence,  complain  that 
he  was  deprived  of  a  jury  trial.  State  v. 
Packenham  ["Wash.]  82  P.  597.  If  the  record 
on  appeal  does  not  show  that  a  jury  trial 
was  demanded,  the  judgment  should  not  be 
reversed  on  the  ground  that  it  was  denied. 
Town  of  Clinton  v.  Leake  [S.  C]  50  S.  E. 
541.  "Where  no  jury  was  demanded,  it  can- 
not be  urged  on  review  that  certain  issues 
should  have  been  submitted.  "West  v.  Bank 
of  Caruthersville,  110  Mo.  App.  490,  85  S.  "W. 
601. 

64.  See  4  C.  L.  363,  n.  69  et  seq.  A  party 
who  demands  a  jury  trial  and  pays  the  jury 
fee  as  required  by  Municipal  Court  Act  §  231 
(Laws  1902,  p.  1557),  and  thereafter  the  jus- 
tice adjourns  the  case  of  his  own  motion 
is  required  to  pay  a  second  fee  in  order  to 
obtain  a  jury  trial  on  the  adjourned  date. 
De  NigTis  V.  Brill,  94  N.  Y.  S.  505  But 
he  may  tax  the  amount  paid  as  costs 
though  the  Act,  §  238,  provMes  that  only 
one  jury  fee  may  be  taxed.  Id.  Laws  1903, 
p.    50,    c.    43,    providing    that    a   jury    trial    is 

^irv 'tri»7'''^  ^'^"^  '^  ^"  ^I^-^"""  t°  have  a 
jury  trial  and  a  jury  fee  deposited  with  the 
clerk,  applies  to  determination  of  compensa- 
n^L?i'°2.  ??^P°°  proceedings.  Ball.  Ann. 
Codes  &  St.  §  5620,  relative  to  such  proceed- 
ings not  providing  how  a  jury  may  be  waiv- 
ed^   Chelan  County  v.  Navarre  ["Wash.]  80  P. 

65.  The  constitutional  right  is  waived 
where  a  reference  is  ordered  upon  consent 
and  proceeds  without  objection.  Brooklyn 
Heights  R.  Co.  v.  Brooklyn  City  R.  Co  93 
N.    Y.    S.    849. 

66.  A  jury  having  been  discharged,  and 
a  trial  had  before  a  justice,  with  plaintiff's 
consent,  the  trial  cannot  be  resumed  be- 
fore a  jury,  though  plaintiff  was  misled  by  a 
statement  of  the  justice  as  to  his  views  of 
the  law.  Simpson  v.  Hefter,  43  Misc.  608 
88  N.  Y.  S.  282. 

67.  Chelan  County  v.  Navarre  ["Wash.] 
80    P..   845. 

68.'   See  4  C.  L.  363. 
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several  states  have  prescribed  certain  requisites;  to  wit:  residence  in  the  county;"'' 
a  proper  age;''"  non-service  as  a  juror  within  a  specified  period;"  assessment  for 
taxes  on  the  last  assessment  roll;"  and  payment  of  poll  tax;'''  that  he  must  be  a 
freeholder'*  or  a  householder."  Persons  to  be  eligible  must  be  of  good  moral 
character.'*  Disqualification  because  of  having  been  convicted  of  a  felony  may  be 
waived.''  A  right  to  a  jury  from  the  vicinage  is  not  violated  by  authorizing  the 
summoning  of  jurors  from  an  adjoining  county  if  an  unbiased  jury  cannot  be  ob- 
tained in  the  county  where  the  prosecution  is  pending." 

§  3.  Disqualification  pertaining  to  the  particular  causeP  Right  to  an  un- 
liased  and  unprejudiced  jury.^° — The  right  to  trial  by  an  impartial  jury  is  guaran- 
teed, hence  a  partial  or  biased  jury  should  be  discharged.^^ 

Political,  religious,*^  or  race  prejudice'*  is  not  alone  ground  for  disqualification. 

Conscientious  scruples  against  capital  punishment**  on  circumstantial  evidence 
disqualifies.*" 

Prejudice  as  to  the  class  of  litigants  or  actions,*"  such  as  prejudice  against  the 
particular  crime,  does  not  disqualify,"  nor  does  prejudice  against  the  plea  of  in- 


69.  Acts  1884-85,  p.  726,  creating  divisions 
of  tlie  circuit  court  of  a  county,  does  not  re- 
quire tliat  jurors  live  in  the  division,  hence 
a  gualifled  juror  of  the  county  may  serve 
in  any  division.  Nordan  v.  State  [Ala.]  39 
So.  406. 

70.  It  Is  not  ground  for  challenge  that 
a  juror  Is  more  than  60  years  of  age.  Keeler 
V.    State    [Neb.]    103   N.   W.    64. 

71.  Kirby's  Dig.  §  4529,  declaring  that  no 
person  serving  during  a  jury  term  shall  be 
eligible  for  further  service  during  that  term 
or  succeeding  term  of  court,  disqualifies  only 
persons  who  have  actually  served.  Hum- 
phrey V.  State  [Ark.]  86  S.  W.  431.  Under 
Burns'  St.  Ind.  §  1460,  it  is  a  ground  of  chal- 
lenge to  a  juror  who  is  one  of  the  regular 
panel  that  he  has  previously  served  as  a 
juror  within  a  year  preceding  the  term  at 
which  he  is  challenged.  Brooks  v.  Jennings 
County  Agricultural  Joint-Stock  Ass'n  [Ind. 
App.]  73  N.  E.  951.  Ineligibility  because  of 
previous  service  in  the  same  court  during 
the  year  renders  a  juror  incompetent  propter 
defectum  and  is  ground  for  challenge,  but 
not  cause  for  new  trial,  though  the  fact 
was  not  known  until  after  verdict  and  sen- 
tence.    Hill  V.    State    [Ga.]    50    S.   B.    57. 

72.  Under  Code  Civ.  Proc.  §§  198,  199,  re- 
quiring assessment  on  the  last  assessment 
roll,  one  is  not  competent  until  the  assess- 
ment roll  for  the  current  year  is  completed 
and  certified  if  he  was  not  on  the  last.  Hough- 
ton V.  Market  St.  R.  Co.  [Cal.  App.]  82  P.  972. 
Under  Code  Civ.  Proc.  §§  198,  199,  making  it 
a  condition  of  competency  that  the  person 
must  have  been  assessed  on  the  last  assess- 
ment roll  of  the  county,  an  heir  of  a  deced- 
ent whose  estate  was  assessed,  is  incompe- 
tent where  it  does  not  appear  that  any  of 
the  property  would  become  his  on  final  set- 
tlement.    People  V.  Warner   [Cal.]   82  P.   196. 

73.  Bev.  St.  1895,  art.  3139,  providing  that 
the  poll  tax  requirement  may  be  dispensed 
with  when  It  "shall  be  made  to  .appear" 
that  the  requisite  number  of  others  can- 
not be  found,  does  not  authorize  such  re- 
quirement to  be  dispensed  with  on  mere  be- 
lief or  probability.  Must  be  made  to  appear 
bv  evidence.  San  Antonio  &  A.  P.  R.  Co. 
V  Lester  [Tex.]  13  Tex.  Ct.  Rep.  813.  89  S. 
W.     752. 
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74.  A  license  to  lay  off  an  oyster  bed  In 
land  covered  by  navigable  waters  and  not 
subject  to  grant  is  not  a  freehold  interest 
which  qualifies  the  licensee  as  a  juror.  State 
V.   Young,  138  N.  C.   571,  50  S.  E.   213. 

75.  Need  not  be  a  householder  under  Ball. 
Ann.  Codes  &  St.  §  4741,  amended  by  Laws 
1901,  p.  32,  c.  32.  McKnight  v.  Seattle  [Wash.] 
81  P.  998. 

76.  A  person  who  is  not  of  good  moral 
character  is  not.  Manning  v.  Boston  El.  R. 
Co.   [Mass.]   73  N.  B.  645. 

77.  Where  the  matter  Is  not  inquired 
into  on  the  voir  dire  examination  and  no  ob- 
jection made  until  after  trial,  the  objection 
is  deemed  waived.  Turley  v.  State  [Neb.] 
104    N.    W.    934. 

78.  Moseley   v.    Com.    [Ky.]    84   S.    W.    748. 

79.  Objections  for  disqualification,  see 
post,   §   8. 

80.  See  4  C.  L.  364. 

81.  See  Trial  (discharge  of  jury),  6  C.  L. 
post.  As  ground  for  new  trial,  see  New 
Trial  and  Arrest  of  Judgment,  4  C.  L.  810. 
Error  in  permitting  an  incompetent  juror 
to  sit  is  harmless  where  a  verdict  is  direct- 
ed. Walton  V.  Lindsay  Lumber  Co.  [Ala.] 
39    So.    670. 

Sa.  It  is  not  ground  for  disqualification 
that  veniremen  are  Catholics  in  an  action  by 
a  Protestant  against  a  Catholic  eleemosy- 
nary institution.  Smith  v.  Sisters  of  the 
Good   Shepherd    [Ky.]    87   S.   W.   1083. 

83.  Prejudice  against  the  negro  race  not 
such  as  will  prevent  a  person  from  accord- 
ing a  fair  trial  does  not  disqualify  a  venire- 
man who  has  no  prejudice  against  the  prison- 
er personally.  State  v.  Brown  [Mo.]  87  S. 
W.    519. 

84.  See  4  C.  L.  364. 

85.  A  Juror  who  states  that  he  would 
not  be  willing  to  find  a  verdict  of  guilty 
on  circumstantial  evidence  if  the  effect  would 
be  punishment  by  death  is  properly  excused. 
People  V.  Warner  [Cal.]  82  P.  196.  A  preju- 
dice against  capital  punishment  on  circum- 
stantial evidence  disqualifies  whether  or  not 
the  case  will  depend  on  circumstantial  evi- 
dence.    Calhoun  v.  State  [Ala.]  39  So.  378. 

SC.     See  4  C.  L.  364. 
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sanity  where  such  plea  is  not  interposed.''  Freedom  from  prejudice  is  ordinarily 
insisted  on  more  strictly  in  crimiaal  than  in  civil  cases.'" 

Knowledge  of  issues  involved'"  ascertained  by  service  at  a  former  trial  of  snch 
issues  disqualifies."^ 

Opiaion  on  issues  involved"^  which  will  require  strong  evidence  to  remove  dis- 
qualifies/' but  a  general  opinion  upon  some  abstract  proposition,  in  accordance  with 
-  reason  and  experience/*  or  a  qualified  opinion  based  on  newspaper  reports  and  hear- 
say statements,  does  not  disqualify  one  who  states  that  he  can  decide  the  case  on  the 
evidence  introduced  and  can  give  defendant  the  benefit  of  a  reasonable  doubt."' 


87.  Murder.  Franks  v.  State  [Tex.  Cr. 
App.]    13    Tex.    Ct.    Rep.    740,    88    S.    "W.    923. 

88.  Pranks  v.  State  [Tex.  Cr.  App.]  13  Tex. 
Ct.   Rep.   740,   88  S.  W.  923. 

89.  A  juror  who  states  that  he  has  a 
S)rejuaice  against  such  cases  which  might  re- 
quire evidence  to  remove  but  that  he  kno"ws 
nothing  about  the  facts  of  the  particular 
case  and  has  no  predilections  concerning  it 
or  its  merits,  and  would  try  the  case  on  its 
merits,  is  not  disqualified.  Denham  v.  Wash- 
ington Water  Power  Co.  [Wash.]  80  P.  546. 
No  bias  shown  In  an  action  for  libel  w^here 
a  juror  stated  that  he  thought  such  actions 
speculative:  were  often  unwarranted:  that  he 
had  the  same  opinion  of  any  kind  of  damage 
suit:  that,  being  a  newspaper  man, 
such  opinion  might  create  a  prejudice  but 
that  he  would  try  the  case  on  the  evidence. 
Graybill  v.  De  Young,  146  Cal.  421,  80  P.  618. 
No  bias  Is  shown  where  a  juror  states  on 
his  voir  dire  that  he  knows  neither  of  the 
parties  and  nothing  about  the  case;  that  he 
would  not  say  that  his  sympathies  were  for 
either,  but  would  favor  one:  but  his  verdict 
would  depend  on  the  evidence.  Schwarz  v. 
Lee  Gon  [Or.]  80  P.  110.  It  is  not  ground  for 
a  new  trial  that  a  juror  who  properly  quali- 
fied had  on  his  voir  dire  examination  in  a 
previous  trial  stated  that  he  was  biased  in 
a  general  "way  against  such  cases  but  did  not 
condemn  all  such  cases.  Hern  v.  Southern 
Pac.  Co.  [Utah]  81  P.  902. 

90.  See  4  C.  L.  364. 

Note:  A  juror  having  knowledge  of  inci- 
dental facts  or  those  collateral  to  the  ma- 
terial issues  of  the  case  is  not  thereby  ren- 
dered Incompetent.  Delaney  v.  Salina,  34 
Kan.  532,  9  P.  271;  People  v.  Keefer,  97 
Mich.  15,  56  N.  W.  105;  State  v.  Martin,  28 
Mo.  530:  Dew  v.  McDavitt,  31  Ohio  St.  139. 
But  if  he  has  such  knowledge  of  material 
facts  as  will  tend  to  bias  his  opinion,  he  is 
incompetent.  Mclntire  v.  Hussey,  57  Me.  493; 
Atkins  V.  State,  60  Ala.  45;  Laverty  v.  Gray, 
3  Mart.  [La.]  617;  Buddee  v.  Spangler,  12 
Colo.  216,  20  P.  760.  This  rule  has  been  as- 
serted even  where  a  juror  swears  that  he 
is  unbiased.  Vance  v.  State,  56  Ark.  402,  19 
S,  W.  1066.  The  application  of  this  rule  is 
addressed  to  the  sound  discretion  of  the 
court.  Burlington  &  M  R.  Co.  v.  Beebe,  14 
Neb.  463,  16  N.  W.  747. — See  State  v.  Stentz 
[Wash.]    63   Ll   R.   A.   807,   and  note. 

91.  People   V.  Mol    [Mich.]    100   N.   W.   913. 
Note;     Where  the  facts  sufficiently  appear, 

the  cases  in  which  service  on  a  former  trial 
of  another  defendant  has  been  held  ground 
for  disqualification  seem  regularly  to  fall  in- 
to two  classes:  (1)  where  there  was  partici- 
pation In  the  offense:  (2)  where  the  verdict 
in  both  cases  depended  on  proof  of  the  same 


material  fact.  Examples  of  the  first  class 
are  a  joint  assault,  bribery  of  one  defendant 
by  the  other,  and  participation  by  both  in  the 
same  illegal  game.  People  v.  Troy,  96  Mich. 
530;  Brown  v.  State,  104  Ga.  736;  Obenchain  v. 
State,  35  Tex.  Cr.  App.  490.  An  instance  of  the 
second  class  was  where  both  defendants  had 
sold  liquor  to  a  person  of  known  intemper- 
ate habits.  As  both  sales  were  admitted,  the 
vendee's  reputation  became  the  only  fact  in 
issue.  Smith  v.  State,  55  Ala.  1.  In  the 
principal  case  there  was  no  participation,  and 
the  evidence  of  the  second  defendant's  guilt 
was  purely  corroborative.  To  raise  upon  such 
facts  a  conclusive  presumption  of  prejudice 
would  seem  scarcely  necessary.  Support  is, 
however,  lent  the  case  by  a  Michi^n  statute, 
which,  by  prohibiting  the  questioning  of 
[  jurors  concerning  their  verdict,  might  ren- 
'  der  extremely  difficult  any  thorough  ex- 
J  amination  of  a  juror's  professions  of  impar- 
tiality.— 18  Harv.  L.  R.  229,  and  note  to 
People  v.  Mol  [Mich.]   68  L.  R.  A.  871. 

92.  See   4  C.  L.   365. 

93.  One  who  had  talked  with  jurors  who 
served  on  a  former  trial,  and  -with  witnesses 
who  testified  therein  and  had  formed  an  opin- 
ion which  would  require  strong  evidence  to 
overthrow,  is  disqualified  for  actual  bias. 
State  v.  Miller  .[Or.]  81  P.  363.  A  venire- 
man in  a  murder  case  who  states  on  his  voir 
dire  that  he  heard  part  of  the  testimony  on 
a  former  trial,  had  talked  with  some  of  the 
witnesses,  and  had  formed  an  opinion  that 
would  take  considerable  evidence  to  remove, 
is  disqualified  for  actual  bias.     Id. 

94.  On  the  trial  of  a  convict,  that  he 
would  take  the  testimony  of  a  convict  with 
distrust,  but  that  he  had  no  prejudice 
against  the  convict  and  would  weigh  his 
testimony  from  the  manner  in  which  it  was 
given  and  surrounding  circumstances.  Peo- 
ple v.  Murphy,-  146  Cal.  502,  80  P.  709.  On 
the  trial  of  a  convict  accused  of  murder 
committed  in  pursuance  of  a  conspiracy  to 
escape,  a  juror  is  not  disqualified  because 
he  has  an  opinion  that  there  was  a  con- 
spiracy, and  that  the  crime  was  conunitted 
in  pursuance  thereof,  but  had  no  opinion  as 
to  the  guilt  of  defendant,  and  could  act  im- 
partially.    Id. 

95.  State  v.  Williams  [Nev.]  82  P.  353;' 
Funderburk  v.  State  [Ala.]  39  So.  672;  State 
V.  Forsha  [Mo.]  88  S.  W.  746;  Marlow  v. 
State  [Fla.]  38  So.  653.  A  juror  who  states 
that  the  fact  that  defendant  had  been  held 
to  answer  would  raise  a  presumption  against 
him  in  his  mind  is  not  disqualified  under  a 
statute  providing  that  an  opinion  founded  on 
public  rumor,  newspaper  reports,  etc.,  shall 
not  disqualify  him  if  he  can  act  fairly,  espe- 
cially where  he  states  that  he  has  no  opinion 
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Interest"  exists  disqualifying  members  of  an  indemnity  company  in  a  case 
to  which  its  client  is  a  party/^  but  servants  of  an  officer'*  or  stockholder  of  a  cor- 
poration party  are  not  interested."' 

Acquaintance  or  relationship^  do  not  disqualify  unless  one  is  related  within 
certain  degrees  of  consanguinity  or  affinity.^  Relationship  does  not  disqualify 
where  the  litigant  acts  only  in  a  representative  capacity.'  Mere  friendly  rela- 
tions are  not  grounds  of  disqualification.* 

Proof  of  disqualification.'^ — It  is  the  province  of  the  court  or  trier  to  determine 
the  question  of  bias,'  and  the  finding  will  not  be  disturbed  unless  abuse  of  discretion 
is  apparent,'  especially  when  based  on  conflicting  and  evenly  balanced  evidence.' 

§  4.  Discretion  of  court  to  excuse  juror.^ — The  court  may  excuse  a  juror 
who-  is  not  in  fact  disqualified,'^'*  especially  if  his  sitting  is  reasonably  liable  to 
cause  a  party  an  apprehension  of  unfairness.'^  The  sufficiency  of  an  excuse  upon 
which  to  excuse  the  juror  rests  in  the  sound  discretion  of  the  court.' ^ 


on  the  merits  and  can  give  defendant  the 
benefit  of  a  reasonable  doubt.  People  v. 
Warner  tCal.]  82  P.  196.  Under  Hev.  St.  1899, 
§  2616,  an  opinion  founded  on  rumor  or  news- 
paper report  does  not  disqualify  one  who 
states  that  he  can  render  an  impartial  ver- 
dict on  the  evidence.  State  v.  Sykes  [Mo.] 
89  S.  W.  851.  An  opinion  as  to  the  guilt 
or  innocence  of  a  defendant  in  a  criminal 
action  founded  entirely  on  newspaper  ac- 
counts and  mere  neighborhood  rumors  Is 
not  a  valid  ground  of  challenge  In  Nebraska 
under  Code  of  Cr.  Proc.  §  468,  provided  it  al- 
so appears  that  the  juror  can  and  will  try 
the  case  fairly  on  the  evidence.  Barker  v. 
State    [Neb.]    103  N.   W.   71. 

96.  See  4  C.  L.  366. 

97.  Persons  who  are  members  of  a  mutual 
insurance  company  and  liable  to  an  assess- 
ment to  pay  any  judgment  which  might  be 
rendered  against  it  are  not  qualified  to  sit 
as  Jurors  in  an  action  against  it.  Martin  v. 
Farmers'  Mut.  Fire  Ins.  Co.  [Mich.]  102  N. 
W.  656. 

9S.  In  an  action  against  a  corporation,  a 
servant  of  another  corporation,  the  president 
of  which  was  also  president  of  the  defendant, 
is  not  disqualified.  Glasgow  v.  Metropolitan 
St.  R.  Co.  [Mo.]  89  S.  W.  915. 

99.  In  an  action  to  which  a  corporation 
Is  a  party,  a'  person  is  not  disqualified  be- 
cause he  is  in  the  employment  of  a  stock- 
holder or  manager  of  such  corporation 
Dimmack  v.  Wheeling  Traction  Co.  [W.  Va.] 
52   S.    E.    101. 

1.     See  4  C.  L.    366. 

2  A  venireman  in  a  murder  case  who  was 
married  to  the  second  cousin  of  deceased 
was  properly  excused  because  related  within 
the  sl:Etl.  degree  by  affinity.  State  V.  Byrd 
[S.   C]    51    S.    B.    542. 

3.  In  a  suit  against  a  county,  a  brother 
of  one  of  the  county  commissioners  is  not 
disqualified  where  it  appears  that  the  com- 
missioner was  not  interested  in  the  result 
of  the  action  otherwise  than  as  a  citizen  and 
In  defending  the  action  acted  purely  in  his 
representative  capacity.  Pool  v.  Warren 
County  [Ga.]   51  S.  B.  328 

4.  •  Decker  v.  Laws  [Ark.]   85  S.  W.  425. 

5.  See  4  C.  L.   366. 

6.  Trial  court's  denial  of  a  new  trial  on 
conflicting    affidavits    as    to    a    juror's    false 


swearing  on  his  voir  dire,  and  bias,  held  not 
an  abuse  of  discretion.  State  v.  Lauth  [Or.] 
80  P.  660.  Code  1896,  §§  5010,  5018,  making 
it  the  duty  of  the  court  to  ascertain  a  juror's 
qualifications,  authorizing  him  to  sustain  a 
challenge  for  cause  as  to  one  who  states  that 
he  has  no  fixed  opinion  against  capital  or 
penitentiary  punishment,  but  admitted  that 
he  had  sworn  to  the  contrary  the  day  be- 
fore and  that  the  prior  statement  was  cor- 
rect. Sanford  v.  State  [Ala.]  39  So.  370; 
State  V.  Lauth  [Or.], 80  P.  660. 

7.  A  finding  of  bias  by  the  Judge  is  not 
reviewable  if  based  on  evidence.  State  v. 
Byrd  [S.  C]  51  S.  B.  542.  The  determination 
by  the  trial  Judge  as  to  a  Juror's  partiality 
will  be  interfered  with  on  appeal  only  when 
his  examination  on  voir  dire  shows  bias  as 
a  matter  of  law.  Graybill  v.  DeToung,  146 
Cal.  421,  80  P.  618.  Misconduct  manifestly 
prejudicial  Is  shown  where  a  venireman 
falsely  states  on  his  voir  dire  that  he  had 
not  heard  the  matter  discussed,  did  not  know 
anything  about  it,  and  -was  not  acquainted 
with  any  of  the  witnesses.  State  v.  Lauth 
[Or.]  80  P.  660. 

8.  State  V.  Lauth  [Or.]  80  P.  660. 

9.  See  4  C.  L.    366. 

10.  People  V.  Lee  [Cal.  App.]   81  P.  969. 

11.  Glasgow  V.  Metropolitan  St.  R.  Co. 
[Mo.]  89  S.  W.  915.  It  is  not  an  abuse  of 
discretion  in  an  action  against  a  corporation 
to  excuse  the  servant  of  another  corporation 
the  president  of  which  was  also  president 
of  defendant.     Id. 

12.  Nordan  v.  State  [Ala.]  39  So.  406.  Un- 
der Code  1892,  §  2357,  exempting  only  per- 
sons over  60  years  of  age  and  persons  who 
have  served  on  the  regular  panel  within  two 
years.  It  was  not  error  to  excuse  one  who 
desired  to  bid  farewell  to  his  son  who  was 
departing  to  a  distant  land  and  another 
who  had  served  a  few  weeks  before,  where 
defendant  was  not  prejudiced.  Brown  v. 
State  [Miss.]  38  So.  316.  Accused  cannot 
complain  that  the  judge.  In  his  discretion, 
has  excused  a  particular  Juror  on  account  of 
sickness,  there  being  present  a  sufficient 
number  to  complete  the  panel.  State  v. 
Voorhies  [La.]  38  So.  964.  Not  an  abuse  of 
discretion  to  excuse  one  to  enable  him  In 
an  emergency  to  save  his  property.  Nordan 
V.  State  [Ala.]  39  So.  406. 
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§  5.  The  jury  list  and  drawing  for  the  termP — The  method  of  selecting 
the  jury  list  is  now  generally  regulated  by  statute.^*  Such  statutes  are  generally 
held  directory  and  substantial  compliance  is  all  that  is  required.^^  At  common 
law,  jurors  were  selected  by  the  sheriff  at  his  discretion.  In  so  doing  he  exercised 
an  executive  and  not  a  judicial  function;^*  but  laws  providing  for  the  appointment 
of  jury  commissioners  are  valid.^'  A  list  of  those  to  be  summoned  is  now  usually 
required  to  be  made  up  for  each  jury  term  of  court  or  for  each  year;^*  but  one 
cannot  complain  of  failure  to  provide  a  jury  list  for  a  day  of  term  before  his  case 
was  to  be  called.^'  Where  jurors  are  drawn  before  quashal  of  an  indictment 
and  a  new  indictment  for  the  same  offense  is  preferred,  it  is  proper  to  draw  other 
jurors  for  trial  of  the  second  indictment.^"  A  requirement  that  the  list  be  revised 
from  time  to  time  does  not  render  revision  within  any  particular  time  after  the 
list  is  made  essential.^^  Official  acts  of  a  de  facto  commissioner  are  not  subject 
to  collateral  attack.^* 

The  names  of  persons  who  are  exempt  or  liable  to  be  excused  may  be  omitted.'^ 
The  drawing  must  be  done  by  the  officer  designated  by  law^*  in  the  presence  of 


13.  See  4  C.  L.  367. 

14.  ProvisionB  against  special  lafrs:  Code 
Civ.  Proc.  §  204,  prescribing-  the  method  of 
selecting-  the  jury  list  in  counties  of  100,000 
population,  does  not  violate  the  constitution- 
al provision  against  special  \euws  regulating 
practice  In  courts.  People  v.  Richards  [Cal. 
App.]  82  P.  691.  Acts  1892,  p.  392,  c.  116,  if 
Intended  as  a  special  la.v.  violates  Const. 
1890,  §  90,  prohibiting  such  laws  relative  to 
empaneling  and  summoning  juries,  and  the 
general  la-w  governs.  Burt  v.  State  [Miss.] 
38  So.  233.  But  if  it  -was  the  intention  to 
adopt  the  general  law  and  make  it  applicable 
to  the  two  districts  of  Perry  County,  the 
amendments  of  the  general  law  (Acts  1904, 
p.  208,  e.  151)  apply  to  the  judicial  districts 
of   Perry  County.     Id. 

Snbject -matter  In  title;  The  title  of  Pub. 
Laws  1903,  p.  37,  No.  31,  relative  to  the  prac- 
tice in  the  circuit  court  of  Wayne  County, 
is  broad  enough  to  cover  the  dra-wing  of 
juries.  Fornia  v.  Frazer  [Mich.]  12  Det.  Leg. 
N.  259,  104  N.  W.  147. 

15.  Where  statutory  provisions  as  to  se- 
lecting jurors  are  directory,  they  should  be 
liberally  construed;  substantial  compliance 
therewith  is  all  that  is  required.  People  v. 
Richards  [Cal.  App.]  82  P.  691.  Irregularity 
in  drawing  the  jury  at  a  time  and  place 
different  from  that  prescribed  by  law  does 
not  render  a  jury  so  drawn  illegal.  State  v. 
Teachey,  138  N.  C.  587,  50  S.  B.  232.  Irregu- 
larities in  the  method  of  selecting  the  jury 
lists  are  to  be  deemed  immaterial  unless  it 
appears  probable  that  the  person  challenging 
was  probably  prejudiced  thereby.  Ullman  v. 
State  [Wis.]  103  N.  W.  6.  Evidence  held  not 
to  show  a  prejudicial  departure  from  the 
statutes  in  the  method  adopted  for  selecting 
the  jurors  to  serve  on  a  panel.     Id. 

16.  State  v.  McNay   [Md.]    60   A.    273. 

17.  Acts  of  Maryland  1904,  c.  560,  p.  954, 
authorizing  the  drawing  of  grand  and  petit 
juries  by  jury  commissioners,  is  not  uncon- 
stitutional as  conferring  on  executive  officers 
judicial  powers.     State  v.  McNay  [Md.]  60  A. 

273. 

18.  It  is  proper  in  California  to  select 
-the  jury  from  the  latest  available  list.     Un- 


der Code  Civ.  Proc.  §  204,  providing-  that  a 
list  of  jurors  shall  serve  for  the  ensuing 
year  or  until  a  new  list  shall  be  provided, 
a  jury  may  be  selected  from  a  list  returned 
the  preceding  year  where  the  list  for  the 
current  year  had  not  been  filed  with  the 
clerk  as  required  by  §§  208,  209.  People  v. 
Richards  [Cal.  App.]  82  P.  691. 

19.     Peel  V.  State  [Ala.]  39  So.  251. 

30.     Carwile  v.  State  [Ala.]   39  So.  220. 

21.  Under  Rev.  St.  1901,  par.  2787,  re- 
quiring county  board  of  supervisors  to  make 
a  list  of  persons  qualified  to  serve  as  jurors 
at  their  first  regular  meeting  in  January,  and 
from  time  to  time  revise  the  same,  there  is 
no  necessity  of  revision  within  90  days  after 
the  list  is  made.  Ubillos  v.  Territory  [Ariz.] 
80   P.   363. 

22.  A  person  though  ineligible  to  be  a 
jury  commissioner,  if  appointed  and  acts, 
is  a  de  facto  ofljcer  and  the  official  acts  of 
the  board  in  which  he  participated  cannot  be 
collaterally  attacked.  Wright  v.  State  [Ga.] 
52  S.  E.  146.  When  a  person  not  eligible  to 
the  office  is  appointed  as  a  jury  commission- 
er and  duly  qualifies  and  acts  as  such,  his 
official  acts  in  selecting  the  jury  list  are 
those  of  a  de  facto  officer  filling  a  de  jure 
office  and  do  not  constitute  a  valid  ground 
for  a  plea  in  abatement  to  an  Indictment 
found  by  a  grand  jury  selected  from  the  lists 
made  up  by  such  grand  jury,  since  such  acts 
are  not  subject  to  collateral  attack.  State  v. 
Sutherlin    [Ind.]    75   N.   E.    642. 

23.  The  names  of  all  persons  exempted  by 
law  from  jury  service  as  well  as  those  whose 
business  or  avocation  is  such  that  it  is  rea- 
sonably probable  that  an  excuse  from  service 
would  be  granted,  may  be  omitted  from  the 
list.     Rawlins  v.   State   [Ga.]   52  S.  B.   1. 

24.  Pub.  Acts  1903,  p.  37,  No.  31,  requiring 
the  county  clerk  of  Wayne  County  to  draw 
juries  in  place  of  the  jury  commissioners,  is 
valid.  Fornia  v.  Frazer  [Mich.]  12  Det.  Leg. 
N.  259,  104  N.  W.  147.  Pub.  Acts  1903,  p.  37, 
No.  31,  §  3,  provides  that  the  county  clerk 
of  Wayne  County  shall  draw  the  Jury,  hence 
a  drawing  by  a  member  of  the  board  of  jury 
commissioners  is  not  legal.     Id. 
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witnesses  if  such  requirement  is  essential.^"  The  method  of  drawing  must  he  fair.'" 
An  unfair  selection  is  a  denial  of  equal  protection  of  the  laws/'  and  is  not  to  be 
presumed  from  the  mere  fact  that  races  are  not  represented  in  the  ratio  their 
numbers  bear  to  the  population.^'  The  number  of  names  to  be  drawn^°  and  the 
publication  of  the  list  is  regulated  by  statute.'" 

§  6.  The  venire  and  like  process.^^ — It  must  be  issued  as  long  before  court 
day  as  the  statute  requires.'^  Names  drawn  from  the  box  may  be  omitted  from 
the  venire  if  the  persons  are  manifestly  incompetent.^'  The  venire  is  not  "civil 
process"  as  to  which  the  serving  officer  must  be  bonded.'*  A  return  showing  that 
certain  veniremen  were  absent  from  the  county  need  not  show  diligence  to  secure 
their  attendance.'"    A  return  may  be  amended  to  speak  the  truth." 

§  7.  Empaneling  trial  jury.^''^ — The  veniremen  are  ordinarily  drawn  or 
called,  accepted  or  challenged,  and  examined  if  challenged  and  then  sworn."  A 
jury  need  not  be  sworn  on  their  voir  dire  in  a  criminal  case  until  challenged  for 
cause."  Where  it  is  provided  that  names  shall  be  "drawn"  from  the  list  unless 
by  consent  drawing  be  waived  and  the  panel  "called,"  a  failure  to  demand  a  draw- 
ing may  be  a  waiver.*"  The  panel  should  be  drawn  with  all  the  names  in  the  box,*^ 
and  must  be  so  drawn  if  the  statute  requires,  though  some  are  disqualified;*^ 
but  this  may  be  waived.*'  A  full  attendance  is  not  essential  unless  absence  prevents 
the  selection  of  an  impartial  jury.**  .  They  should  not  be  called  faster  than  is 
necessary  to  keep  the  panel  full.*"  Technical  nonprejudicial  objections  to  the 
method  of  empaneling  are  not  ground  for  reversal,*"  and  irregularities  cannot  be 


25.  Under  Act  No.  135  of  1898,  p.  218,  §  4, 
the  presence  of  t'wo  or  more  competent  wit- 
nesses at  a  meeting-  of  the  Jury  commission- 
ers to  draw  jurors  is  essential  to  the  validity 
of  the  proceedings.  State  v.  Feazell  [La.] 
38   So.    444. 

26.  Where  a  challenge  to  the  array  on 
grounds  tending  to  vitiate  the  scrolls  in  the 
boxes  was  sustained,  the  party  making  It 
cannot  complain  that  in  the  revision  of  the 
lists  for  a  subsequent  drawing  such  scrolls 
containing  the  names  of  eligible  persons 
were  destroyed.  State  v.  Teaohey,  138  N.  C. 
687,  50  S.  E.  232. 

27.  Where  jury  lists  in  three  different 
trials  of  a  cause  contained  almost  exclusively 
the  names  of  persons  belonging  to  a  political 
party  hostile  to  defendant,  though  qualified 
veniremen  in  the  locality  numbered  one-half 
of  the  same  political  faith  as  defendant. 
Commonwealth  v.   Powers,   139  F.   452. 

28.  Miera  v.    Territory    [N.   M.]    81    P.    586. 

20.  Where  a  general  statute  as  to  quali- 
fications, selections,  and  drawing  of  Jurors 
with  provisions  that  the  drawing  be  done 
by  the  cleric,  is  amended  by  an  act  restricted 
In  title  and  body  to  the  drawing  by  the 
Judge,  the  amendment  makes  no  change  In 
the  number  of  names  for  Jurors  to  be  drawn 
by  the  clerk.  Klnchien  v.  State  [Fla.]  39  So. 
467. 

30.  Act  No.  135,  p.  216,  1898  (the  general 
Jury  law),  does  not  require  the  lists  of  jurors 
to  be  published  or  posted  for  30  days  or 
any  other  particular  period.  State  v.  Voor- 
hies   [La.]    38  So.   964. 

31.  See  4  C.  L.  368. 

32.  Under  Laws  Pa.  1834  (P.  L.  333)  §  96 
and  Act  April  18,  1876,  a  venire  which  was  is- 
sued more  than  30  days  before  the  week  dur- 
ing which  the  Jurors  are  to  serve  is  valid. 
Stamey  v.   Barkley,   211  Pa.  313,   60  A.   991. 


33.  It  is  not  prejudicial  error  to  omit  from 
the  venire  a  name  drawn  from  the  box  where 
the  person  has  removed  from  the  state  and 
was  a  brother  in  law  of  defendant's  counsel. 
Marlow  v.   State    [Pla.]    38   So.   653. 

34.  It  is  not  ground  for  challenge  for 
cause  that  the  constable  to  whom  the  venire 
in  a  criminal  case  was  sent  for  service  had 
not  given  a  bond  to  serve  civil  process  as 
required  by  Rev.  Laws,  c.  25,  §  88.  Common- 
wealth  V.    Tucker    [Mass.]    76    N.    E.    127. 

35.  Coleman  v.  State  [Tex.  Cr.  App.]  13 
Tex.  Ct.  Rep.  718,  88  S.  W.  238. 

36.  A  sheriff  may  be  allowed  to  amend 
his  return  so  as  to  speak  the  truth  with 
respect  to  certain  veniremen.  Calhoun  v. 
State  [Ala.]  39  So.  378. 

37.  See  4  C.  L.  368. 

38.  See  12  Bno.  PI.  &  Pr.  373,  515.  Chal- 
lenging and  swearing,  see  post,  §§  8,  9. 

39.  Young  V.  State,  6  Ohio  C.  C.  (N.  S.)  53. 

40.  Failure  to  demand  that  a  drawn  jury 
be  empaneled  in  the  manner  prescribed  by 
Mansf.  Dig.  %%  2221,  2222,  is  a  waiver  of  a 
drawn  jury,  since  the  manner  of  drawing 
prescribed  by  §  2223  may  be  waived.  Bur- 
roughs V.  United  States  [Ind.  T.]   90  S.  W.  8. 

41.  42.  Dates  v.  State  [Tex.  Cr.  App.]  86 
S.    W.    769. 

43.  Where  parties  announce  themselves 
as  ready  for  trial  with  notice  that  some  of 
the  Jurors  had  been  excused  for  an  hour 
and  proceeded  to  draw  a  Jury  which  was 
suspended  after  five  "were  drawn,  and  the 
names  of  the  excused  Jurors  put  in  the  box, 
it  was  not  error  to  refuse  to  put  back  the 
names  already  drawn,  and  draw  the  entire 
Jury  anew.  State  v.  Harding,  70  S.  C.  382, 
50  S.  E.    10. 

44.  Accused  cannot  complain  that  a  juror 
duly  summoned  has  failed  to  appear,  where 
there  are  present  a  sufficient  number  to  com- 
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reviewed  on  habeas  corpus.^'  Ee-examination  of  jurors  after  a  chan-ge  of  plea 
may  be  dispensed  with  if  proper  instructions  be  given.*'  If  an  accepted  juror  be 
excused  for  sickness  while  the  panel  is  incomplete,  it  is  not  necessary  to  empanel 
anew*^  and  his  place  may  be  supplied  from  the  box.^" 

§  8.  Arraying  and  challenging.  A.  Challenge  to  the  array  or  paneU^ — A 
challenge  to  the  array  is  an  objection  to  all  the  jurors  collectively  because  of  some 
defect  in  the  panel  as  a  whole/^  and  is  not  a  proper  method  of  raising  an  objection 
to  the  disqualifications  of  particular  jurors/'  nor  is  it  any  objection  that  provision 
was  not  made  for  a  jury  at  other  parts  of  the  term,  the  one  provided  being  legal.'* 
The  challenge  must  be  interposed  before  the  jury  is  empaneled,  accepted,'"'  and 
Fwom.''"  In  some  states  no  particular  form  is  required'^  and  the  lack  of  a  form 
does  not  signify  that  this  challenge  is  denied  ;°*  but  in  others  it  is  required  to  be 
in  writing,''  and  to  state  specifically,""  and  not  as  a  mere  conclusion  or  inf  erential- 


plete  the  panel.     State  v.  Voorhles   [La,]    38 
So.    964. 

45.  Under  Mansf.  Dig.  §§  2221,  2222,  after 
some  of  the  panel  have  been  disposed  of  by 
challenge,  no  more  than  the  number  neces- 
sary to  complete  the  panel  are  to  be  present- 
ed for  challenge  at  one  time,  whether  the  list 
is  exhausted  or  not.  Burroughs  v.  U.  S.  [Ind. 
T.]  90  S.  W.  8. 

46.  Method  appointed  by  statute  not  fol- 
lowed where  after  part  of  the  evidence  was 
in  one  juror  was  excused  for  sickness.  Tur- 
ner V.  Territory  [Okl.]  82  P.  650. 

47.  That  defendant's  presence  in  court 
during  the  empaneling  and  swearing  of  the 
jury  was  waived.  In  re  Shlnskl  [V7is.]  104 
N.  W.  86. 

48.  Where  on  the  trial  of  a  conspiracy  a 
severance  was  granted  and  one  of  the  de- 
fendants pleaded  guilty,  whereupon  leave 
to  re-examine  the  jurors  for  prejudice  by  rea- 
son of  the  change  of  plea,  and  one  juror 
admitted  prejudice,  it  was  not  error  to  refuse 
a  re-examination  when  another  changed  his 
plea  to  guilty,  the  court  having  cautioned  the 
jury  that  such  fact  should  not  be  considered. 
■Wong   Din    v.    U.    S.    [C.    C.    A.]    135    F.    702. 

49.  50.     Sanford  v.   State   [Ala.]    39  So.   370. 

51.  See   4  C.  L.   369. 

52.  Bryan  v.  State   [Ga.]   52  S.  E.   298. 

53.  Such  objection  should  be  raised  by  a 
challenge  to  the  polls.  Bryan  v.  State  [Ga.] 
52  S.  E.  298.  That  some  of  the  persons  se- 
lected do  not  possess  the  requisite  qualifica- 
tions is  not  ground  for  challenge  to  the  panel. 
People  V.  Richards  [Cal.  App.]  82  P.  691.  A 
challenge  to  the  array  is  not  a  proper  method 
of  raising  the  disqualification  of  individual 
Jurors.  Rawlins  v.  State  [Ga.]  52  S.  B.  1.  A 
special  venire  summoned  to  try  defendant  at 
an  adjourned  term  cannot  be  quashed  be- 
cause some  of  the  veniremen  served  as  regu- 
lar jurors  at  the  regular  term.  Peel  v.  State 
[Ala.]  39  So.  251. 

54.  Under  Code  1896.  §  917,  a  venire  called 
for  the  second  week  of  an  adjourned  term, 
at  which  term  defendant's  case  was  set  for 
trial,  cannot  be  objected  to  by  defendant  be- 
cause the  order  of  adjournment  made  no 
Drovision  for  summoning  jurors  for  the  first 
week  of  the  term.     Peel  v.  State  [Ala.]  39  So. 

251.       .  ^  .   ,  . 

55.  A   motion   to    quash    a   special   venire 

is  too  late  when  made  after  the  jury  has  been 
selected  and  agcepted.  Dunn  v.  State  [Ala.] 
39  So.  147. 


66.  A  challenge  to  the  panel  on  the  ground 
that  the  jurors  had  not  qualified  as  to  rela- 
tionship will  nt)t  lie  after  the  jury  has  been 
empaneled  and  sworn.  Braham  v.  State 
[Ala.]    38  So.  919. 

57,  58.  In  Wisconsin,  though  the  statutes 
do  not  provide  for  a  challenge  or  other  ob- 
jection to  a  panel,  such  objection  may  be 
raised,  and  the  form  in  which  it  is  raised 
is  not  important.  It  may  be  in  the  form  of 
an  objection  to  the  entire  panel,  or  by  a 
motion  to  quash  the  return  thereof,  or  may 
be^in  the  set  phrase  of  a  challenge  to  the 
array.  It  is  sufficient  if  it  is  stated  definitely 
and  taken  down  by  the  stenographer.  Ull- 
man  v.  State  [Wis.]  103  N.  W.  6. 

59.  At  common  law  a  challenge  to  the  ar- 
ray was  required  to  be  made  in  writing  stat- 
ing specifically  the  grounds  relied  on.  An 
issue  of  law  or  fact  was  then  formed  in  re- 
spect thereto,  which  was  tried  by  the  court 
if  one  of  law  and  by  triers  appointed  by  the 
court  if  of  fact.  Ullman  v.  State  [Wis.] 
103  N.   W.   6. 

60.  The  grounds  of  a  challenge  to  the  ar- 
ray should  be  specifically  stated.  The  trial 
court  has  some  discretion  as  to  how  specifically 
the  grounds  of  the  challenge  should  be  stat- 
ed; the  statement  should  be  sufficiently  full 
and  definite  to  Inform  the  trial  court  and  the 
adverse  party  reasonably  of  the  precise  de- 
parture from  the  legal  requirements  relied 
on.  The  right  of  challenge  to  the  array 
should  be  exercised  before  commencing 
the  empaneling  of  the  jury,  otherwise  it  will 
be  deemed  waived.  Ullman  v.  State  [Wis.] 
103  N.  W.  6.  A  demurrer  to  a  challenge  to 
the  array  on  the  bare  ground  "that  there  are 
a  great  many  negroes  in  the  county  fully 
qualified  for  jury  duty"  was  properly  sus- 
tained. Bardwell  v.  State  [Fla.]  38  So.  511. 
A  motion  to  quash  a  venire  on  the  ground 
that  the  sheriff  had  not  properly  executed 
the  writ,  and  where  the  court  proposed  to 
order  attachments  for  the  defaulting  jurors, 
the  movant  stated  that  the  roads  were  im- 
passable, and  that  a  fair  jury  could  not  be  ob- 
tained, was  properly  denied.  Starr  v.  State 
[Tex.  Cr.  App.]  13  Tex.  Ct.  Rep.  104,  86  S. 
W.  1023.  Motion  to  quash  the  venire,  made 
up  of  nearly  one-half  of  talesmen,  which  did 
not  allege  corruption  in  the  selection  of  the 
talesmen,  properly  overruled.  Galveston, 
etc.,  R.  Co.  V.  Perry  [Tex.  Civ.  App.]  85  S. 
W.  62.  A  plea  in  abatement  charging  that  a 
jury   list   was   not   properly   selected   by   the 
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ly,'*  the  grounds  relied  on.  A  challenge  resting  in  fact  must  be  supported  by- 
evidence,"^  and  the  burden  must  be  borne  by  the  party  who  interposed  it.°'  In 
some  states  the  action  of  the  trial  court  on  the  challenge  is  final."*  A  challenge 
to  the  array  is  not  waived  by  failure  to  interpose  a  challenge  to  the  panel."  Error 
in  denying  a  challenge  to  the  panel  without  permitting  proof  of  the  facts  upon 
which  the  challenge  is  made  is  cured  by  a  subsequent  offer  to  permit  such  proof."* 

(§8)  B.  Challenge  for  cause.^'' — Objections  on  the  ground  of  competency 
must  be  taken  before  the  juror  is  sworn."*  Challenges  to  the  favor  must  be  to  the 
individuals  and  not  to  the  panel,"°  and  must  state  the  grounds  of  challenge.'"'  Ob- 
jections on  the  ground  of  bias  are  deemed  waived  if  known  at  the  time  of  trial,'^ 
but  not  if  the  veniremaai  swore  falsely'^  and  a  new  trial  will  be  granted.'"  A  ruling 
on  challenge  for  implied  bias  is  not  exceptionable  in  Montana.''* 

Right  to  list  of  jurors.''^ — In  some  states  an  accused  is  entitled  to  be  served 
with  a  correct  copy  of  the  venire.''" 

(§8)  G.  Peremptory  challenges  and  standing  jurors  aside.  Peremptory 
challenges''''  secure  the  right  to  reject,  not  to  select,  a  juror,^"  and  were  not  allowed 
by  the  common  law  in  the  trial  of  misdemeanors.''' 


officer  or  officers  charged  with  that  duty 
must  be  certain.  State  v.  McNay  [Md.]  60  A. 
273. 

61.  Starr  v.  State  [Tex.  Cr.  App.]  13  Tex. 
Ct.  Rep.  104,  86  S.  W.  1023.  A  motion  to 
quash  a  venire  on  the  ground  that  it  was 
not  drawn  and  summoned  according  to  law 
states  a  mere  conclusion  and  is  insufficient. 
Peel  V.   State   TAla.]   39   So.   251. 

62.  A  motion  to  quash  a  venire  because 
the  jury  was  not  properly  drawn  must  be 
supported  by  evidence.  Morris  v.  State  [Ala.] 
39   So.   608. 

63.  Where  there  was  no  evidence  before 
the  court,  a  motion  to  discharge  was  properly 
denied.  State  v.  Jones  [Mont.]  80  P.  1095. 
A  denial  of  a  challenge  to  a  panel  drawn  in 
accordance  with  the  provisions  of  a  statute 
purporting  to  regulate  the  matter,  though 
unconstitutional,  is  not  error,  where  the  de- 
fendant examined  the  jurors  and  acceptea 
them  and  they  possessed  the  necessary  quali- 
fications, since  such  jury  was  at  least  a 
de  facto  jury.  People  v.  Bbelt,  180  N.  T. 
470,  73  N.  E.   235. 

64.  Under  Cr.  Code,  §  281,  the  decision  of 
the  trial  court  in  the  matter  of  the  selection 
of  a  jury  from  an  adjoining  county  is  not 
subject  to  exception  and  cannot  be  reviewed 
on  appeal.  Moseley  v.  Com.  [Ky.]  84  S.  W. 
748. 

65.  Where  an  objection  to  the  array  has 
been  seasonably  interposed  and  overruled, 
the  party  making  the  objection  is  not  deemed 
to  have  waived  it  by  failure  to  object  to  the 
trial  jury  impaneled  as  a  whole.  Ullman  v. 
State   [Wis.]    103  N.   W.   6. 

66.  People   v.   Lee    [Cal.    App.]    81    P.    969. 

67.  See  4  C.  L.  369. 

68.  An  objection  that  a  Juror  who  was 
sworn  was  not  on  the  Jury  list.  State  v. 
Matheson  [Iowa]  103  N.  W.  137.  A  rule  that 
challenges  must  be  made  when  a  juror  ap- 
pears and  before  he  is  sworn  Is  not  violated 
where  the  court  on  excusing  one  of  four 
jurors  drawn  from  the  box  after  eight  had 
been  sworn  required  another  to  be  drawn 
before  the  three  were  examined.  People  v. 
Lee    [Cal.   App.]    81   P.    969. 

69.  O'Donnell  v.  Weiler  [N.  J.  Law]  59  A. 
1055. 


70.  The  ground  must  be  such  that  if 
proven  would  be  sufficient  to  sustain  the 
challenge.  O'Donnell  v.  Weiler  [N.  J.  Law] 
69  A.  1055.  "Challenged  for  cause"  is  In- 
sufficient on  appeal.  State  v.  Forsha  [Mo.] 
88   S.   W.    746. 

71.  Alleged  disqualifloation  of  one  of  the 
jmrors  who  tried  the  case  is  not  ground  for 
a  new  trial  where  it  does  not  appear  that 
the  facts  were  not  known  at  the  time  of  trial. 
Rhodes  v.  State  [Ga.]  50  S.   E.   361. 

73.  Nothing  is  waived  -where  a  juror  who 
conceals  his  bias  is  accepted.  The  parties 
may  rely  on  his  sworn  statements  on  his 
voir  dire  examination.  Healsey  v.  Nichols 
[Wash.]   80  P.  769. 

73.  Where  a  juror  swears  falsely  and  con- 
ceals his  bias'  on  his  voir  dire  examination 
the  aggrieved  party  is  entitled  to  a  new  trial 
as  of  right.  Healsey  v.  Nichols  [Wash.]  80 
P.    769. 

74.  Under  Pen.  Code,  §  2170,  providing  that 
in  criminal  oases  defendant  may  except  to 
the  disallowance  of  a  challenge  to  the  panel 
or  to  an  individual  juror  for  implied  bias, 
no  exception  lies  to  the  sustaining  of  a 
challenge  in  the  latter  case.  State  v.  Jones 
[Mont.]  80  P.  1095. 

75.  See  4  C.  L  369. 

76.  A  defect  in  the  copy  of  the  venire  re- 
quired to  be  served  on  accused  under  Code 
1896,  §  5273,  is  not  within  §  4997,  providing 
that  no  objection  can  be  taken  to  any  venire 
except  for  fraud,  nor  §  5007,  declaring  that 
a  mistake  in  the  name  of  a  person  summoned, 
either  in  the  list  of  jurors  or  venire,  is  not 
ground  for  quashal.  Carwile  v.  State  [Ala.] 
39  So.  220.  Code  1896,  §  5273,  requiring  that 
a  copy  of  the  venire  to  try  the  case  be  served 
on  the  accused,,  is  not  complied  with  by 
service  of  a  copy  containing  the  name  of  a 
person  as  a  regular  juror  who  has  not  been 
summoned.  Id.  Such  a  defect  is  not  harm- 
less error.  Id.  A  venire  is  not  defective, 
though  made  up  in  part  of  a  jury  filled  as 
provided  by  Code  1896,  §  5011,  after  three 
of  the  veniremen  summoned  failed  to  appear. 
Nordan  v.    State    [Ala.]    39   So.    406. 

77.  See  4  C.  L.  370. 
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The  numler  allowed^"  is  prescribed  by  statute,'^  likewise  the  question  whether 
each  of  joint  jjarties  may  challenge  the  fiill  number  or  may  do  so  only  in  the  aggre- 
gate;*^ but  adverse  parties,  though  joined,  are  sometimes  entitled  to  the  number 
allowed  each.*'  If  two  defendants  each  claim  the  full  number  instead  of  joining, 
the  rule  in  Georgia  is  to  allow  the  state  twice  as  many  as  ordinarily.**  The  num- 
ber allowed  in  "felonies"  is  not  reduced  because  in  a  crime  essentially  a  felony  the 
accused  because  of  his  infancy  is  punishable  unlike  ordinary  felons.'°  The  policy 
of  the  legislation  relative  to  the  District  of  Columbia  has  been  to  restrict  the  num- 
ber allowed  defendant  in  a  criminal  prosecution  and  increase  those  allowed  the 
state.*"  Error  in  disallowing  the  fuU  number  is  harmless  where  the  number  al- 
lowed was  not  exhausted  and  it  did  not  appear  that  an  objectionable  juror  was 
permitted  to  sit.*''  Allowing  an  additional  peremptory  challenge  for  the  purpose 
of  curing  error  is  not  ground  for  reversal  in  the  absence  of  prejudice.** 

Time  for  challenge.^^ — A  party  cannot  be  required  to  exercise  a  peremptory 
challenge  unless  the  panel  is  full;""  but  should  interpose  it  after  the  voir  dire  ex- 
amination and  before  another  juror  is  called  for  examination,'^  and  the. right  may 
be  lost  if  it  is  not  seasonably  exercised."^  The  South  Carolina  rule  that  the  solicitor 
should  exercise  the  state's  right  before  the  juror  is  accepted  by  defendant  has  no 
statutory  sanction,  and  a  technical  violation  of  it  is  not  ground  for  setting  aside  a 
verdict.'* 

The  order  of  challenges,^*  unless  otherwise  prescribed  by  law,  rests  in  the 
discretion  of  the  court;"  but  no  favor  may  be  shown  either  party.°° 


78.  Commonwealth  v.  Brown,  23  Pa.  Supfer. 
Ct.   470. 

79.  Commonwealth  v.  Evans  [Pa.]  61  A. 
989 

80.  See   4   C.   D.    370. 

81.  Under  Cr.  Code,  §  55,  on  an  Indictment 
for  forg-ery,  the  state  is  entitled  to  five  per- 
emptory challenges.  State  v.  Murray  [S.  C] 
B2  S.  E.  189.  On  a  prosecution  for  carnal 
abuse  of  a  female  under  the  age  of  16  years 
the  defendant  Is  entitled  to  only  10  peremp- 
tory challenges,,  as  it  is  to  be  distinguished 
from  a  prosecution  for  rape.  State  v.  Cannon 
[N.  J.  Law]   60  A.  177. 

82.  In  Arizona  where  two  or  more  de- 
fendants are  jointly  tried,  only  the  number 
of  peremptory  challenges  each  would  have 
been  entitled  to  if  tried  separately  are  allow 
ed.  Statutes  construed.  Booth  v.  Territory 
[Ariz.]  80  P.  354.  Under  Code  D.  C.  §  918, 
several  defendants  joined  in  a  prosecution 
for  an  offense  punishable  by  imprisonment 
In  the  penitentiary  have  10  peremptory  chal- 
lengres  to  be  shared  between  them.  Lorenz 
V.  U.  S.,  24  App.  D.  C.  337.  A  statute  re- 
quiring that  where  there  are  several  parties 
on  a  side  they  must  join  in  a  challenge 
applies  to  peremptory  challenges  made  in  a 
oondemnatlon  proceeding,  where  it  was 
sought  to  condemn  several  parcels  of  land 
belonging  to  different  owners.  San  Luis 
Obispo  County  v.  Simas  [Cal.  App.]  81  P.  972. 

83.  Where  joint  defendant  carriers  in  an 
action  for  loss  of  freight  both  denied  the 
loss  and  asserted  that  the  other  was  re- 
sponsible, they  are  adverse  parties  and  en- 
titled to  three  peremptory  challenges  each, 
under  Rev.  St.  1895,  art.  3213.  International 
&  G.  N.  R.  Co.  V.  Bingham  [Tex.  Civ.  App.] 
89   S.  W.   1113. 

84.  Rawlins  v.  State    [Ga.]   52   S.   E.  1. 


85.  Under  the  Kansas  statute  the  offense 
of  rape  is  a  felony  and  punishable  by  impris- 
onment in  the  penitentiary,  and  a  boy 
charged  with  such  offense,  though  but  16 
years  of  age,  and  who  therefore  could  not  be 
sent  to  the  penitentiary,  is  entitled  to  ex- 
ercise six  peremptory  challenges.  State  v. 
Davidson   [Kan.]  80  P.   945. 

86.  Lorenz  v.  U.  S.,  24  App.  T>.  C.   337. 

87.  See  Harmless  and  Prejudicial  Error, 
5  C.  L.  1620;  Indictment  and  Prosecution 
(Harmless  Error)   5  C.  L.  1790. 

88.  State  v.   Bonar    [Kan.]    81   P.    484. 

89.  See    4    C.    L.    370. 

90.  A  party  to  an  action  cannot  be  re- 
quired to  exercise  a  peremptory  challenge  or 
for  cause  unless  there  are  twelve  jurors  in 
the  box  for  examination.  A  refusal  to  allow 
a  peremptory  on  the  ground  that  defendant 
had  refused  to  exercise  it  while  only  eleven 
jurors  were  in  the  box  for  examination  is 
reversible  error.  Chicago  City  R.  Co.  v. 
Fetzer,    113   III.   App.    280. 

«1.  Commonwealth  v.  Brown,  23  Pa.  Super 
Ct.    470. 

93.  Under  Pa.  Acts  July  9,  1901,  where  a 
juror  has  been  first  examined  by  defendant 
^!J^,^l''^"/^  for  challenging  discovered  and 
no  peremptory  challenge  interposed  and  on 
bemg  turned  over  to  the  state  for  cro"s  ex- 
amination is  accepted  by  the  state  without 
cross-examination,  he  cannot  then  be 
peremptorily  challenged  by  the  defendant. 
Commonwealth  v.  Evans  [Pa.]  61  A  989 
That  after  trial  counsel  learns  of  facts  oon- 
cernmg  a  juror  which  if  known  at  the  time 
would  have  caused  him  to  exercise  a  peremp- 
tory challenge  is  not  ground  for  new  trial. 
Hern  v.  Southern  Pac.  Co.  [Utah]  81  P  902 

93.     State  v.  Harding,  70  S.  C.  395,  50  S  "e 
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(§  8)  D.  Examination  of  jurors  and  trial  and  decision  of  cMlIenges.  Scope 
of  examination.^'' — The  examination  of  jurors  rests  largely  in  the  discretion  of 
the  court/'  and  while  the  parties  have  a  right  to  ascertain  whether  or  not  a  juror 
is  interested  or  biased,  the  examination  should  be  limited  strictly  to  questions 
tending  to  elicit  such  information.®"  Questions  as  to  partiality  should  be  limited 
to  the  particular  ease  and  the  parties  thereto.^  It  is  proper  to  ask  a  juror  if  he 
will  consider  all  the  testimony  fairly  and  impartially  and  give  it  such  weight  as 
in  his  best  judgment  he  deems  it  entitled  to;^  but  not  to  ask  if  weight  will  be 
given  to  particular  testimony.'  Questions  the  sole  purpose  of  which  is  to  aid  in 
the  exercise  of  the  right  of  peremptory  challenge,*  or  questions  propounded  for  an 
illegitimate  purpose,"  may  be  refused;  but  the  motive  of  counsel  in  asking  questions 
is  to  be  considered  only  when  such  questions  are  incompetent."  The  right  to  reject 
a  juror  is  not  waived  by  defendant  where  after  examination  he  turns  him  over  to  the 
state  for  cross-examination.'' 

Review  of  trial  of  challenges.^ — A  decision  that  a  challenge  for  actual  bias  is 
substantiated  is  reviewable  on  a  record  containing,  not  all  the  evidence,  but  suffi- 
cient to  show  that  he  was  disqualified." 

Improper  overruling  of  a  challenge  is  not  ground  for  reversal^"  if  a  right 
of  peremptory  challenge  remained  when  the  jury  was  finally  accepted^^  and  its 
exercise  woul^  have  removed  all  objectionable  jurors,^^  or  if  no  obnoxious  person  was 


n4.     See   4   C.  L.   370. 

95.  He  may  require  that  the  parties  alter- 
nate, but  failure  of  either  to  challenge  shall 
not  he  a  ■waiver  of  one  of  the  number  allov/ed 
hv  law.  Commonwealth  v.  Brown,  23  Pa. 
Super.   Ct.   470. 

90.  It  is  error  to  allow  the  state  to  per- 
emptorily challenge  a  juror  after  he  has  been 
accepted  and  a  full  panel  tendered  to  defend- 
ant and  then  refused  to  allow  the  defendant 
to  peremptorily  challenge  another  after  he 
had  been  accepted  by  both  parties  but  before 
final  acceptance  of  the  panel.  Cook  v.  State 
[Miss.]  38  So.  113. 

97.  See  4  C.  L.  370. 

98.  The  court  is  not  bound  to  put  to  the 
Juror  any  question  which  counsel  may  re- 
quest, no  challenge  having  been  interposed, 
for  the  purpose  of  eliciting  information  to 
enable  counsel  to  determine  whether  he  shall 
Interpose  a  peremptory  challenge.  Handy  v. 
State  [Md.]  60  A.  452.  Refusal  to  allow  a 
question  to  Juror  on  his  voir  dire  intended 
to  elicit  information  as  to  whether  the  Juror 
was  preiudiced  against  the  defendant  is  not 
reversible  error  where  at  the  time  the  de- 
fendant had  not  exhausted  any  of  his  peremp- 
tory challenges.  Such  question  was  proper 
however.  Chicago  City  R.  Co.  v.  Fetzer, 
113  111.  App.  280.  There  being  no  general 
challenge  of  the  Jurors  for  impartiality,  It 
is  no  ground  for  reversal  that  the  court 
refused  to  allow  three  questions  to  be  pro- 
pounded to  them,  one  of  which  was  Improp- 
er.    Sullivan   v.   Padrosa    [Ga.]   50   S.   B.   142. 

99.  The  examination  should  be  unaccom- 
panied by  statements  by  court  or  counsel 
which  tend  to  prejudice  a  Juror.  Faber  v. 
Reiss  Coal  Co:  [Wis.]  102  N.  W.  1049.  Where 
several  prosecutions  are  pending  against  the 
same  person,  he  is  entitled  to  question 
Jurors  who  have  heard  evidence  in  a  prior 
trial  if  they  would  have  an  opinion  if  it 
should  transpire  that  the  evidence  In  the 
two    cases    were    similar.     Barnes    v.    State 


[Tex.    Cr.    App.]    13    Tex.    Ct.    Rep.    623,    88    S. 
W.   805. 

1.  Sullivan  v.   Padrosa   [Ga.]    50   S.   E.   142. 

2.  People   V.   Warner    [Cal.]    82    P.    196. 

3.  Testimony  of  defendant  in  a  criminal 
case.     People   v.    Warner    [Cal.]    82    P.    196. 

4.  Dimmaok  v.  Wheeling  Traction  Co.  [W. 
Va.]  52  S.  B.  101. 

5.  "Do  you  know  'J,'  attorney  for  the 
Fidelity  Insurance  Company  in  this  case"  is 
erroneous.  Cunningham  v.  Heidelburger,  95 
N.  T.  S.  554. 

6.  A  question  In  a  personal  Injury  case 
"are  any  of  the  Jurymen  Interested  as  agents 
or  stockholders  in  any  insurance  company 
insuring  corporations  against  liability  for 
negligence"  is  proper.  Grant  v.  National  R. 
Spring  Co.,  100  App.  Div.  234,  91  N.  T.  S.  805. 

7.  Commonwealth  v.  Evans,  25  Pa.  Super. 
Ct.  239. 

8.  Sefe  4  C.  L.  371. 

9.  State  V.  Miller  [Or.]   81  P.  363. 

10.  See  4    C.  L.   371. 

11.  Errors  in  overruling  challenges  to 
Jurors  for  cause  not  ground  for  reversal  un- 
less shown  that  objectionable  Juror  was 
forced  upon  party  after  he  had  exhausted 
peremptory  challenges.  National  Bank  of 
Boyertown  v.  Schufelt  [Ind.  T.]  82  S.  W.  927. 
Overruling  a  challenge  for  cause  and  com- 
pelling a  party  to  resort  to  a  peremptory 
challenge  does  not  prejudice  him,  where 
when  the  Jury  Is  accepted,  he  still  has  per- 
emptory challenges  not  used,  but  if  by  over- 
ruling a  challenge  for  cause  anything  could 
be  Inferred  In  the  cause  prejudicial  to  the 
rights  of  the  party  interposing  the  challenge 
compelling  him  to  exhaust  a  peremptory  on 
persons  liable  to  challenge  for  cause,  such 
overruling  would  be  error.  Martin  v.  Farm- 
ers' Mut.  Ins.  Co.    [Mich.]   102  N.  W.   656. 

12.  Where  the  court  overrules  a  challenge 
to  one  of  four  Jurors,  equally  disqualified  to 
act  as  Jurors  In  the  cause,  the  fact  that  the 
party   challenging  does   not   exhaust   his  two 
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in  consequence  forced  on  the  party,^'  and  the  erroneous  exclusion  of  a  juror  on  the 
state's  challenge  in  a  criminal  case  is  not  ground  for  reversing  a  conviction.^*  It 
is  not  prejudicial  to  excuse  a  juror  on  the  challenge  of  one  party,  though  the  other 
party  concurs  in  the  challenge.^' 

§  9.  Talesmen^  special  venires  and  additional  jwors}^ — Special  venires  may 
be  issued  in  various  emergencies.^''  They  should  not  contain  names  of  those  who 
were  jurors  at  the  regular  term^^  but  will  not  be  quashed  for  that  reason,^"  and  in 
making  up  an  additional  venire  the  name  of  a  person  who  lives  at  a  distance  need 
not  be  summoned;^"  but  in  Texas,  where  the  statute  requires  that  the  regular  list 
be  included,  it  is  mandatory"  and  the  regular  and  special  names  must  aU  be  put  in 
the  box,  though  some  are  disqualified  by  previous  service.^^  A  special  venire  should 
be  seasonably  issued,^'  but  a  mere  statutory  direction  as  to  time  leaves  power  in 
the  court  to  issue  it  after  term  begun.  ^*  The  return  must  show  a  diligent  service 
of  the  venire  or  else  facts  excusing  failure  to  serve  it.^'  In  Illinois  the  court  may 
■depute  any  person  to  summon  talesmen. ^°  An  objection  that  talesmen  were  unfair- 
ly selected  must  plead  the  particulars  of  unfairness  with  certainty.^^ 

§  10.  Special  and  striwk  juries  and. juries  of  less  than  twelve}^ — Special 
juries  may  be  called  in  cases  prescribed  by  law.^°  They  must  be  selected  in  the 
manner  prescribed  by  law/"  and  the  statutory  rules  strictly  complied  with.^^ 


remaining'  peremptory  challenges  does  not 
constitute  a  waiver  of  his  objection  to  the 
four  jurors.  Martin  v.  Farmers'  Mut,  Ins.  Co. 
[Mich.]    102   N.   "W.   656. 

13.  Decker  v.  Laws  [Ark.]  85  S.  W.  425. 
It  Is  prejudicial  error  to  overrule  challenges 
to  disqualified  jurors,  and  ground  for  re- 
versal when  the  trial  was  compelled  to  be 
had  before  obnoxious  jurors.  San  Antonio  & 
A.  P.  R.  Co.  V.  Lester  [Tex.]  13  Tex.  Ct.  Rep. 
813,    89    S.   W.    752. 

14.  Fishburn  v.  Com.   [Va.]  50  S.  E.  443. 

15.  People   v.    Warner    [Cal.]    82   P.    196. 

16.  See  4  C.  L.   371. 

17.  When  a  defendant  in  homicide  de- 
manded that  a  venire  be  drawn  in  equal 
numbers  from  each  of  two  judicial  districts 
alternately,  and  the  box  for  one  district  had 
become  exhausted,  it  was  proper  to  direct 
the  summoning-  of  an  equal  number  from  that 
district  to  serve  on  a  special  venire.  Brown 
V.  State  [Miss.]  38  So.  316.  In  Texas  if  the 
list  made  up  hy  the  commissioners  for  the 
county  court  is  rendered  inadequate  by  an 
emergency  the  court  may  order  other  jurors 
summoned.  Where,  after  the  list  had  been 
made,  a  large  number  of  indictments  were 
returned  by  the  grand  jury.  Martin  v.  State 
[Tex.  Cr.   App.]    90   S.  W.   29. 

18    19.     Peel   v.    State    [Ala.]    39    So.    251. 

20.  Loc.  Acts  1900-01,  p.  2002,  §  10  author- 
izes the  court,  in  a  homicide  case,  where  the 
jury  is  incomplete  and  the  venire  exhausted, 
to  order  that  a  person  drawn  who  resides 
more  than  two  miles  from  the  court  house 
be  not  summoned.  To  summon  him  might 
cause   delay.     Sanford  v.   State   [Ala.]    39   So. 
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ai,  22.  Code  Cr.  Proc.  1895,  art.  647,  pro- 
viding that  when  a  special  venire  is  ordered 
the  names  of  all  persons  selected  to  do  ser- 
vice during  the  term  shall  be  used,  must  be 
followed  where  defendant  is  charged  with 
a  capital  offense,  though  names  outside  the 
box  are  those  of  persons  manifestly  incom- 
petent. Dates  V.  State  [Tex.  Cr.  App.]  86  S. 
W.  769. 


23,  24.  Ky.  St.  1903,  5  2244,  providing  that 
the  Judge  may  not  more  than  10  nor  less  than 
5  days  before  the  beginning  of  a  special 
term  direct  the  summoning  of  a  jury,  is 
not  mandatory  and  the  order  may  be  enter- 
ed after  the  beginning  of  the  term.  White 
v.  Commonwealth   [Ky.]    85  S.   W.    753. 

25.  A  recital  in  the  sheriff's  return  to  a 
special  venire,  showing  that  certain  of  the 
venire  were  absent  from  the  county,  recites 
facts  rendering  unnecessary  any  amount  of 
diligence  to  secure  the  attendance  of  such 
persons.  Coleman  v.  State  [Tex.  Cr.  App.] 
13    Tex.    Ct.    Rep.    718,    88    S.    W.    238. 

26.  Under  Kurd's  Rev.  St.  1903,  c.  78.  §  13, 
the  court  may  appoint  any  person  whether 
an  officer  or  not,  to  summon  talesmen;  the 
fact  that  the  appointee  is  acting  as  a  con- 
stable at  the  time  is  immaterial.  Carroll 
County   V.    Durham    [111.]    76    N.    B.    78. 

27.  An  objection  to  talesmen  summoned 
after  the  venire  Is  exhausted,  on  the  ground 
that  they  were  all  summoned  in  a  certain 
city  but  not  showing  that  they  all  lived  in 
such  city,  is  insufficient.  Starr  v.  State  [Tex. 
Cr.  App.]   13  Tex.  Ct.  Rep.  104,  86  S.  W.  103. 

28.  See   4  C.   L.   372. 

29.  Laws  1901,  p.  1465,  c.  602,  §  B,  author- 
izing a  special  jury  where  "important  or  in- 
tricate" questions  are  involved,  applies  to  an 
action  for  damages  to  the  holder  of  railroad 
bonds  for  breach  of  contract  as  to  reorgan- 
ization of  the  road,  the  measure  of  damages 
depending  on  the  value  of  the  road  and  its 
appurtenances  as  a  going  concern.  Indus- 
trial &  General  Trust  v.  Tod,   95  N.  Y.  S.  44. 

30.  Under  Code  Civ.  Proc.  §  1065,  the  com- 
missioner is  required  to  select  the  names 
in  the  presence  of  the  parties  or  their  at- 
torneys, and  where  the  list  is  selected  in 
their  absence,  it  may  be  set  aside.  Indus- 
trial &  General  Trust  v.  Tod,  34  Civ.  Proc. 
R.  287,  93  N.  Y.  S.  725. 

31.  The  proceeding  under  Code  Civ  Proc. 
§§  1063-1069,  for  the  selection  of  a  special 
jury  is  special  and  must  be  strictly  complied 
with.     Industrial  &  General  Trust  v.  Tod    34 
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In  maldng  up  a  struck  jury,  the  names  must  be  stricken  by  the  parties  en- 
titled.'* Under  the  rule  that  members  of  a  struck  jury  cannot  be  challenged  for 
any  cause  except  bias  or  interest  as  to  the  particular  case,  the  court  must  upon  re- 
quest examine  the  jurors  as  to  relationship.'" 

According  to  the  treaties  and  subsequent  legislation  under  which  Alaska  was 
incorporated  into  the  United  States,  it  is  unconstitutional  to  try  misdemeanors 
with  six  jurors.'* 

§  11.  Swearing.^^ — ^Unless  controlled  by  statute  the  swearing  on  the  voir  dire 
may  be  individually  or  as  a  body.'" 

§  12.  Custody  and  discharge  of  jurors  and  jury. — The  court  must  keep  the 
jury  together  under  such  circumstances  that  a  true  and  fair  verdict  shall  be  facili- 
tated." It  is  in  some  states  allowable  to  excuse  a  juror  for  disqualifying  or  dis- 
abling cause  and  to  proceed  with  eleven"  or  to  supply  another,'*  especially  when 
all  consent.*" 

§  13.  Compensation  J  sustenance,  and  comfort  of  jurors.*^ — The  expense  of  a 
jury  is  properly  chargeable  to  the  county,  whether  they  sit  in  a  criminal*^  or  a  civil 
case,*'  and  whether  they  be  regular  or  special  jurors.** 
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§  1.     The  Office   (331). 

§  2.  ConLpensatlon,  Duties,  and  lilabllltles 
(332). 
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Causes  (336).  Contempt  (336).  Attachment 
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Trial  by  Jury  (337).  Verdict  and  Judgment 
(337).     Execution    (338).     Costs    (339). 

§  S.  Appeal  and  Error  (339).  Bonds 
(340),  Process  or  Appearance  (340).  The 
Transcript  (340).  The  Record  (341).  Dis- 
missal (341).  Pleadings  on  Appeal  (342).  A 
Case  is  Usually  Tried  De  Novo  Where  Ap- 
pealed (342).  Judgment  (343).  Further  Ap- 
peal or  Error  (343). 

§   e.     Certiorari   (343). 

§  7.  Criminal  Jurisdiction  and  Procedure 
(344). 


§  1.     The  office.^ — The  organization  of  justices'  districts,''  the  number  of  jus- 
tices to  be  appointed  or  elected  for  each  district,'  their  appointment*  or  election, 


Civ.  Proc.  R.  287,  93  N.  T.  S.  725.  The  court 
at  special  term  may  set  aside  a  special  jury 
for  an  irregularity  in  their  selection  which 
may  render  the  proceeding  a  nullity.     Id. 

32.  Where  a  struck  jury  was  demanded 
but  a  regular  drawing  waived,  the  action  of 
the  court  in  allowing  the  parties  to  strike 
from  a  panel  of  21  is  not  ground  for  error 
where  it  does  not  appear  from  the  record 
who  struck  the  names.  Flowers  v.  Flowers 
[Ark.]  85  S.  W.  242.  A  contestant  in  a  will 
contest  on  an  issue  hostile  to  the  proponent 
as  well  as  other  contestants  cannot  be  com- 
pelled in  the  striking  of  a  jury  to  exercise 
his  challenges  jointly  with  other  contest- 
ants.    Id. 

33.  Refusal  to  do  so  held  not  harmless 
error.  Kansas  City,  etc.,  R.  Co.  v.  Ferguson 
[Ala.]   39   So.   348. 

34.  Bassmussen  v.  U.  S.,  197  U.  S.  516,  49 
Law.  Ed.  862. 

3.5.     See   4  C.   L.   372. 

36.  Under  Mansf.  Dig.  §  2223,  providing 
that  by  consent  the  drawing  may  be  waived 
and  "the  whole  panel  may  be  sworn,  exam- 
ined and  disposed  of,"  the  whole  panel  need 
not  be  sworn  in  the  first  instance;  the  court 
may  call  to  the  box  the  number  of  men  nec- 
essary to  fill  the  jury.  Burroughs  v.  U.  S. 
[Ind.   T.]   90  S.   W.    8. 


37.  See  Trial,  4  C.  L.  1708. 

38.  Where  duf-ing  a  trial  a  Juror  expresses 
his  opinion  as  to  the  weight  to  be  attached 
to  evidence  properly  received  and  declares 
that  he  will  not  consider  it,  it  is  error  for 
the  court  to  refuse  to  excuse  the  juror,  and 
proceed  with  eleven  jurymen,  on  motion  of 
the  party  introducing  the  evidence.  Chicago 
City  R.  Co.  V.  Brecher,  112  111.  App.  106.  Not 
where  it  appears  that  he  answered  all  ques- 
tions touching  his  qualifications  fully  and 
fairly,  though  had  the  party  moving  for  his 
discharge  made  diligent  inquiry  he  would 
have  discovered  facts  entitling  him  to  a  per- 
emptory challenge.  Having  failed  to  dis- 
cover such  facts,  all  cause  to  complain  for 
this  reason  is  waived.  Mutual  Life  Ins.  Co. 
V.  Allen,  113  111.  App.  89. 

39.  Code  1896,  §§  5019,  5020,  authorizing 
the  court  to  excuse  a  juror  for  cause,  author- 
izes him  to  supply  a  juror  in  place  of  one 
excused,  without  empaneling  another  jury. 
Sanford  v.  State    [Ala.]    39  So.   370. 

40.  Irregularity  in  excusing  one  juror  and 
proceeding  with  the  trial  with  eleven  by  con- 
sent of  all  the  parties  cannot  be  reviewed 
on  habeas  corpus.  In  re  Shinski  [Wis.]  104 
N.   W.    86. 

An  objection  to  continuing  the  trial  with 
jurors   who   had  heard  part   of  the  evidence 
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and  their  term  of  office,"  is  a  matter  of  statutory  regulation.  A  justice's  right  to  of- 
fice is  not  open  to  collateral  attack/  nor  are  his  judicial  acts  as  a  de  facto  officer.'' 
His  judicial  acts  are  not  reviewable  by  mandamus.*  In  eminent  domain  proceed- 
ings he  acts  ministerially.®  A  justice  though  a  party  to  the  action  is  not  disqualified 
from  performing  purely  ministerial  duties  in  no  way  connected  with  the  trial.'* 
He  may  act  as  attorney  for  suppliants  at  the  bar  of  the  court  over  which  he  presides,'*- 
and  for  his  services  as  such  he  is  entitled  to  a  reasonable  compensation.'^  Where 
he  tenders  an  unqualified  resignation'^  to  the  proper  authority  and  it  is  accepted,'* 
it  cannot  afterwards  be  withdrawn  though  it  was  not  to  take  effect  until  a  future 
date  and  an  attempt  to  withdraw  is  made  prior  to  such  date.'" 

§  3.     Compensation,  duties,  and  liabilities}^ — ^T'he  right  to  fees  rests  entirely 
in  legislative  enactment."     Statutes  providing  for  compensation  must  be  in  con- 


before  one  of  their  number  has  been  excused 
■for  sickness  may  be  vraived.  Turner  v.  Ter- 
ritory [Okl.]  82  P.  650. 

41.  See  4  C.  L.  372. 

42.  The  service  they  render  is  not  solely 
for  the  state,  and  following  an  immemorial 
rule  the  cost  thereof  may  properly  be  made 
a  charge  against  the  county  wherein  the 
crime  Tvas  committed.  State  v.  Davies,  6 
Ohio  C.  C.  (N.  S.)  621. 

43.  The  service  rendered  by  jurors  in  civil 
cases  between  private  litigants  is  not  solely 
a  private  service,  but  is  in  part  for  the  public 
benefit,' and  the  provision  of  section  5182  for 
the  payment  of  the  per  diem  and  mileage  of 
jurors  out  of  the  county  treasury  is  a  con- 
stitutional provision  as  applied  to  civil  cases. 
State  V.  Davies.  6  Ohio  C.  C.   (N.  S.)    621. 

44.  A  juror,  even  though  called  for  a  spe- 
cial case,  is  not  paid  by  the  case  but  by  the 
day;  and  the  only  difference  between  a  regu- 
lar juror  and  a  juror  called  for  a  single  case 
is  that  the  former  receives  mileage  and  the 
latter  does  not.  State  v.  Davies,  6  Ohio  C.  C. 
(N.    S.)    621.  • 

1.  See  4   C.    L.    373. 

2.  Eev.  St.  1899,  §  3805,  requiring  town- 
ships of  more  than  100,000  population  to  be 
divided  into  justice's  districts,  applies  only 
to  townships  having  such  population  at  the 
time  the  law  was  enacted.  State  v.  Mosman 
[Mo.  App.]  87  S.  W.  75.  Laws  1895,  ch.  8, 
p.  16.  reorganizing  the  city  of  Bast  Grand 
Porks,  did  not  abolish  the  office  of  justice 
of  peace  provided  for  by  Sp.  Laws  1887,  ch. 
45,  p.  602,  and  such  oifioe  was  recognized 
and  continued  and  the  qualifications  of  jus- 
tices and  the  commencement  of  their  term 
are  regulated  by  the  later  act.  Kane  v. 
Arneson  Mercantile  Co.  [Minn.]  103  N.  W. 
218.  Under  Rev.  St.  1887,  §  1759,  subds.  2,  3,  a 
board  of  county  commissioners  has  power  to 
establish,  abolish  or  change  justices'  pre- 
cincts in  incorporated  cities.  Johnston  v. 
Savidge  [Idaho]  81  P.  616.  The  action  of  a 
board  of  county  commissioners  with  power 
to  do  so,  in  creating  justices'  precincts,  can 
only  be  reviewed  by  appeal.  Quo  warranto 
will   not   lie.     Id. 

3.  Const,  art.  6,  §  17,  fixing  the  number 
of  justices  in  a  township  as  not.  to  exceed 
four,  and  providing  that  the  legislature  may 
increase  the  number  in  cities,  does  not  fix 
minimum  number  for  cities.  Attorney  Gen- 
eral V.  Loomis  [Mich.]  105  N.  W.  4.  Sess. 
Laws  1891,  p.  60,  providing  that  at  each 
general   election   there   shall  be   elected   two 


4.-  Acts  1905, 
appointment  of 
municipal  court, 
cept    in    case   of 


justices  in  each  justice's  precinct,  except  In 
wards  in  incorporated  cities,  does  not  pro- 
hibit the  board  of  county  commissioners 
from  establishing  precincts  within  such  cities 
and  for  the  election  of  two  justices  in  such 
precincts.  Johnston  v.  Savidge  [Idaho]  81 
P.    616. 

No.  70,  providing  for  the 
an  associate  judge  of  the 
to  have  no  jurisdiction  ex- 
vacancy  or  to  avoid  delay, 
and  constituting  him  ex  officio  a  justice  of 
the  peace,  cannot  be  sustained  as  a  pro- 
vision for  the  appointment  of  a  justice.  At- 
torney General  v.  Loomis  [Mich.]  105  N.  W.  4. 

5.  The  term  of  justices  elected  at  the  gen- 
eral city  election,  November,  1901,  for  the 
ensuing  two  years,  began  the  first  Monday 
after  the  first  Tuesday  in  January,  1902,  and 
expired  on  the  qualification  of  their  succes- 
sors, elected  in  1903.  Kane  v.  Arneson  Mer- 
cantile Co.   [Minn.]   103  N.  W.   218. 

6.  State    V.    Miller    [Kan.]    80    P.    947. 

7.  His  judicial  acts  are  not  open  to  col- 
lateral attack  because  he  had  prior  thereto 
accepted  the  office  of  city  attorney  and  was 
also  acting  in  that  capacity.  State  v.  Miller 
[Kan.]  80  P.  947.  Under  the  statutes  of  Geor- 
gia, a  justice  who  has  resigned  and  "whose 
resignation  has  been  unconditionally  accept- 
ed remains  a  de  facto  officer  until  his  suc- 
cessor is  appointed  and  has  qualified.  Bates 
v.  Bigby  [Ga.]  51  S.  E.  717. 

8.  The  action  of  a  committing  justice  in 
refusing  to  punish  a  "witness  for  contempt. 
Farnham   v.    Colman    [S.    D.]    103    N.   "W.    161. 

9.  Hence,  his  actions  may  be  controlled 
by  mandamus.  Sullivan  v.  Yazoo  &  M.  "V.  R. 
Co.    [Miss.]   38   So.   33. 

10.  A  judgment  plaintiff,  on  succeeding 
the  justice  who  tried  the  case,  may  certify 
the  transcript  to  the  district  court  so  as  to 
make  it  a  judgment  thereof.  Hass  v.  Lever- 
ton  [Iowa]   102  N.  "W.   811. 

11.  12.  Brancecum  v.  Simmons,  116  111. 
App.  98. 

13.  Murray  V.  State   [Tenn.]    89  S.  W.  101. 

14.  Under  Shannon's  Code,  §  442,  providing 
that  resignation  shall  be  tendered  to  the 
county  court,  the  county  judge  of  the  jus- 
tice's county  is  the  proper  officer  to  receive 
and  act  upon  a  resignation.  Murray  v.  State 
[Tenn.]    89    S.   W.    101. 

15.  Murray  v.  State  [Tenn.]   89  S.  "W.  101. 
la     See  4  C.  L.  373. 

17.  There  is  no  statute  In  Texas  author- 
izing  a   justice    to   receive   fees    for    holding 
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formity  with  constitutional  provisions,^'  and  where  regulated  on  the  basis  of  popula- 
tion it  must  be  determined  according  to  the  last  official  census.^" 

Por  erroneous  judicial  acts  in  a  cause  of  which  he  has  jurisdiction,  he  is  not 
personally  liable,^"  nor  is  he  liable  if  he  had  no  jurisdiction  where  no  injury  was 
suffered  in  consequence  of  his  act.^^ 

§  3.  Civil  jurisdiction.^^ — The  court  of  a  justice  of  the  peace  is  not  a  court  of 
record.^'  It  is  a  court  of  limited^*  and  special  jurisdiction^"  which  cannot  be  ex- 
tended beyond  constitutional  limitations.^"  Though  he  may  not  administer  in 
equity,  the  owner  of  an  equitable  title  may  sue  in  his  court.^'  Jurisdiction  of  ancil- 
lary proceedings  depends  on  jurisdiction'  of  the  principal  action.^' 

Residence  determining  jurisdiction.'"' — His  jurisdiction  is  generally  limited  to 
the  county  of  which  defendant  is  a  resident,^"  but  it  is  co-extensive  with  such  county.''^ 

The  amount  in  controversy^^  is  the  sum  demanded,^'  with  interest  and  penal- 
ties.'* A  complaint  for  a  certain  sum  "and  damages"  does  not  oust  the  justice  of 
jurisdiction  where  it  appears  from  the  record  that  the  sum  allowed  as  damages  did 


examining  trials  in  misdemeanor  cases.     Ex 
parte    Way    [Tex.    Cr.    App.]    89    S.    W.    1075. 

18.  St.  1897,  p.  536,  c.  277,  Is  void  as  In 
violation  of  the  constitutional  provision  that 
compensation  shall  be  fixed  in  proportion  to 
duties.  Millard  v.  Kern  County  [Cal.]  82 
P.  329. 

19.  Cothrau  v.  Cook,  146  Cal.  468,  80  P. 
699. 

20.  Hearing  a  cause  for  assault  and  fining 
the  accused  on  Sunday.  Kraft  v.  De  Ver- 
neuil,    105   App.   Div.    43,   94  N.   Y.  S.   230. 

21.  Under  Code  Civ.  Proc,  §  1138,  no 
action  lies  against  a  justice  ■who,  beyond  his 
jurisdiction,  issues  a  search  warrant  and 
delivers  it  to  the  sheriff  where  no  steps  had 
been  taken  to  enforce  It.  Until  steps  had 
been  taken  to  enforce  it  there  was  no  "ques- 
tion of  difference"  between  the  parties.  De 
Lucca  V.  Price,  146  Cal.   110,  79  P.  853. 

22.  See  4  C.  L.  374. 

23.  See  4  C.  L.  373,  n.  11.  Roberts  v. 
Hickory  Camp  Coal  &  Coke  Co.  [W.  Va.]  52 
S.  E.  182.  Acts  April  22,  1863,  June  11,  1885, 
and  April  29,  1891,  allowing  costs  to  gar- 
nishees in  attachment  executions,  issued  out 
of  courts  of  record,  do  not  apply  to  writs  of 
attachment  issued  by  a  justice.  Julius  King 
Optical  Co.  V.  Royal  Ins.  Co.,  24  Pa.  Super. 
Ct.   527. 

24.  In  West  Virginia  justices'  courts  are 
statutory  courts  of  limited  jurisdiction. 
Roberts  v.  Hickory  Camp  Coal  &  Coke  Co. 
[W.   Va.]    52   S.   B.   182. 

25.  Under  Const,  art.  5,  §  21,  and  Code  Civ. 
Proc.  1902,  §  71,  a  magistrate  has  jurisdiction 
of  all  cases  therein  enumerated  against  all 
persons  subject  to  the  process  of  the  court 
or  who  voluntarily  appear.  Best  v.  Sea 
Board  Air  Line  R.  Co.  [S.  C]  52  S.  E.  223. 
Code  Civ.  Proc.  1902,  §  155,  construed  in  con- 
nection with  Const,  art.  5,  §  21,  and  Code 
Civ.  Proc.  1902,  §  71,  gives  a  magistrate 
jurisdiction  of  an  action  against  a  foreign 
corporation,  having  property  in  the  state, 
to  recover  a  penalty  by  due  service  of  pro- 
cess. Id.  A  breach  of  contract  to  return 
goods  held  as  bailment  gives  rise  to  an  ac- 
tion ex  contractu  of  which  a  justice  has  ju- 
risdiction under  Civ.  Code  1895,  §  5856. 
Bates  V.  Bigby  [Ga.]  51  S.  B.  717.  An  ac- 
tion against  a  sheriff  for  damages  for  non- 
performance  of  an  official  duty  and  for  the 


penalty  imposed  by  law  for  such  nonperform- 
ance is  not  an  action  on  a  contract  that  a 
justice  has  jurisdiction  of  under  Code  Civ. 
Proc.  §  66,  and  Civ.  Code,  §  2090.  Oppen- 
heimer  v.  Regan  [Mont.]  79  P.  695.  In 
Georgia  a  Justice  has  no  jurisdiction  of  an 
action  to  recover  property,  or  its  value, 
which  has  been  wrongfully  converted. 
Southern  R.  Co.  v.  Born  Steel  Range  Co. 
[Ga.]   60  S.  E.  488. 

26.  Ex  parte  Fritz   [Miss.]    38  So.   722. 

27.  Walker  v.  Miller   [N.   C]    52  S.  B.   125. 

28.  A  justice  who  has  no  jurisdiction  of 
a  principal  action  because  It  was  not  brought 
in  the  county  of  defendant's  residence  ac- 
quires no  jurisdiction  by  garnishment  of  a 
debtor  of  defendant  resident  In  the  county 
where  the  action  was  brought.  Roberts  v. 
Hickory  Camp  Coal  &  Coke  Co.  [W.  Va.]  52 
S.   E.    182. 

39.     See  4  C.  L.  375. 

30.  In  West  Virginia.  Roberts  v.  Hick- 
ory Camp  Coal  &  Coke  Co.  [W.  Va.]  62  S.  B, 
182.  Under  Rev.  St.  1899,  §  3839,  providing 
that  the  cause  of  action  therein  described 
may  be  sued  on  in  any  township  in  the 
county  where  defendant  may  be  found,  the 
return  of  the  constable  that  the  writ  was 
served  in  the  township  where  the  action  is 
brought  is  conclusive  evidence  that  the  court 
had  jurisdiction.  Kerr  v.  Quincy,  etc.,  R. 
Co.    [Mo.   App.]    87   S.  W.    596. 

31.  In  South  Carolina  it  Is  not  limited, 
under  Const,  art.  5,  §  23,  to  actions  in  the 
township  where  defendant  resides.  Wise  v. 
Werts   [S.  C]   51  S.  B.  547. 

32.  See  4  C.  L.  375.  The  statutory 
amount  fixed  by  U.  S.  Rev.  St.  §  1927  (Or- 
ganic Act  of  Colorado  and  Arizona)  cannot 
be  altered  by  local  statutes.  Brown  v. 
Braun    [Ariz.]    80  P.    323. 

33.  Reynolds  v.  Philips  [S.  C]  51  S.  E.  523. 
The  amount  claimed  and  not  the  amount  due 
is  the  amount  in  controversy.  Brunson  v. 
Furtick  [S.  C]  52  S.  B.  424.  Where  there 
is  evidence  authorizing  a  recovery  for  an 
amount  within  or  in  excess  of  Jurisdiction 
but  the  complaint  demanded  an  amount 
within  the  Jurisdiction,  it  was  proper  to  re- 
fuse to  dismiss.  Georgia  R.  &  Bleo.  Co.  v. 
Knight   [Ga.]    50  S.  B.  124. 

34.  A  claim  for  Interest  on  unliquidated 
damages    is    a   part    of    the    amount    in    con- 
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not  make  the  amount  in  controversy  exceed  the  jurisdiction.'"  As  to  whether  a  por- 
tion of  a  demand  may  be  remitted  so  as  to  give  jurisdiction,  there  is  a  conflict  of  au- 
thority."* Under  a  rule  that  jurisdiction  may  be  extended  beyond  the  statutory 
amount  by  consent,  the  extending  agreement  is  strictly  construed.^' 

Title  to  realty}^ — A  justice  has  no  jurisdiction  of  an  action  in  which  title  to 
real  estate  is  involved'"  unless  it  is  involved  only  incidentally.*"  The  test  is,  will  the 
judgment  demanded  by  the  issues  affect  the  title.*^  An  allegation  as  a  conclusion 
that  title  will  be  brought  in  issue  does  not  justify  a  removal  of  the  cause  from  the 
justice  court.*^  In  Minnesota  title  must  be  brought  in  issue  on  the  evidence,*'  but 
in  Indiana  a  verified  plea  is  sufficient.**  If  title  is  properly  put  in  issue,  the  cause 
must  be  certified  to  a  court  having  jurisdiction,*^  and  if  he  refuse  to  certify  no  juris- 
diction is  acquired  by  appeal,*'  but  an  improper  certification  ousts  both  courts  of  ju- 
risdiction.*' 


troversy.  Texas  &  P.  R.  Co.  v.  "Walter  Hunt 
&  Co.  [Tex.  Civ.  App.]  85  S.  W.  1168.  If  the 
demand  with  interest  and  penalties  to  which 
plaintiff  is  entitled  exceeds  the  statutory 
amount,  the  justice  has  not  jurisdiction. 
Oppenheimer  v.  Regan  [Mont.]  79  P.  695.  In- 
terest is  included  in  the  amount  involved 
under  Rev.  St.  §  1927.  Brown  v.  Braun 
[Ariz.]    80  P.   32.3. 

35.  Porter  v.  Duncan,  23  Pa.  Super.  Ct.  58. 

36.  That  It  can  be  remitted:  Before  or  at 
the  time  of  rendition  of  judgment  an  amount 
in  excess  of  jurisdiction  may  be  remitted. 
Webb  V.  McPherson  &  Co.  [Ala.]  38  So.  1009. 
Provision  for  attorney's  fees  remitted  by  oral 
amendment  to  the  pleadings  in  an  action  on 
a  promissory  note.  Peeples  v.  Slayden-Kirk- 
sey  Woolen  Mills  [Tex.  Civ.  App.]  90  S.  W. 
61. 

Contra:  After  the  institution  of  suit  the 
plaintiff  can  not  remit  so  much  of  his  de- 
mand as  to  bring  the  remainder  within  the 
jurisdiction  of  the  justice.  Brown  v.  Braun 
[Ariz.]  80  P.  323. 

Note:  It  has  been  frequently  held  that 
a  creditor  may  voluntarily  relinquish  a  part 
of  his  demand  for  the  purpose  of  bringing 
it  within  the  Jurisdiction  of  the  Justice  (Car- 
penter V.  Wells,  65  111.  451;  Witt  v.  Hereth, 
6  Biss.  474;  Matlock  v.  Lare,  32  Mo.  262; 
Bowditch  v.  Salesbury,  9  Johns.  [N.  T.]  366; 
Barber  v.  Kennedy,  18  Minn.  218),  and  that 
he  may  waive  the  excess  over  the  jurisdic- 
tional limit  of  the  inferior  court  and  main- 
tain an  action  therein  for  the  balance  (Whar- 
ton V.  King,  69  Ala.  365;  King  v.  Dougherty, 
2  Stew.  [Ala.]  487;  Litchfield  v.  Daniels,  1 
Colo.  268;  Hapgood  v.  Dougherty,  8  Gray 
[Mass.]  373;  Dalton  v.  Webster,  82  N.  C.  279; 
Mabry  v.  Little,  19  Tex.  339).  Some  cases 
make  the  character  of  the  claim  the  criterion 
as  to  the  right  to  remit  a  part  of  it.  That 
It  must  be  unliquidated.  Perkins  v.  Rich,  12 
Vt.  595;  De  Camp  v.  Miller,  44  N.  J.  Law, 
617;  Tyler  Cotton  Press  Co.  v.  Chevalier,  56 
Ga.  494;  Puller  v.  Sparks,  39  Tex.  136;  Burke 
V.  Adoue,  3  Tex.  Civ.  App.  494.  The  rule 
Is  not  applicable  to  actions  in  which  the 
value  of  the  property  in  suit  is  made  the 
test  the  jurisdiction.  Butler  v.  Ervie,  30  Mo. 
478;  Neville  v.  Dew,  94  N.  C.  43;  Shealor  v. 
Amador  County  Super.  Ct,  70  Cal.  664;  Bal- 
lerino  v.  Bigeldw,  90  Cal.  600.  But  see  Hen- 
derson V.  Desborough,  28  Mich.  170;  Thornily 
V.  Pierce,  10  Colo.  250.  The  remission  of  in- 
terest Is  allowed  where  remission  of  a  por- 


tion of  the  principal  would  not  be.  Wood  v. 
Lovett,  1  Penn.  [Pa.]  51;  Bower  v.  McCor- 
mick,  73  Pa.  427;  Bates  v.  Buckley,  7  111. 
389;  Bentley  v.  Wright,  3  Ala.  607;  Kirk  v. 
Grant,  67  Md.  418.  Contra.  Van  Giesen  v. 
Van  Houten,  5  N.  J.  Law,  822;  St.  Amand  v. 
Gerry,   2  Nott.  &  McC.    [S.   C]    487. 

The  earlier  cases  deny  the  right  of  re- 
mission. Simpson  v.  Rawlings,  2  111.  28; 
Moore  v.  Thompson,  44  N.  C.  221;  Ramsom  v. 
Barrett,  50  N.  C.  409;  Bower  v.  McCormick, 
73  Pa.  427. — See  note  to  Hunton  v.  Luco 
[Ark.]    28   L.   R.   A.   221. 

37.  A  stipulation  on  two  separate  notes 
extending  the  jurisdiction  beyond  the  statu- 
tory amount  does  not  apply  where  one  action 
is  brought  on  the  two  notes.  Hannasch  v. 
Hoyt   [Iowa]   103  N.  W.  102. 

38.  See  4  C.  L.  376. 

39.  Under  Code,  §§  836,  837,  where  title  is 
put  in  issue  the  case  is  properly  dismissed. 
Hudson   v.    Hodge    [N.  C]    61  S.   E.    955. 

40.  That  title  to  realty  may  be  Incidental- 
ly involved  does  not  oust  the  justice  of  juris- 
diction. Pankey  v.  Modglin,  116  111.  App.  6. 
He  may  entertain  an  action  to  recover  dam- 
ages for  breach  of  covenant  as  to  title.     Id. 

41.  Pankey  v.  Modglin,  116  111.  App.  6. 

42.  Code  Civ.  Proc.  §  838,  requires  the 
facts  from  which  such  conclusion  follows  to 
be  alleged.  McAlister  v.  Tindal  [Cal.  App  1 
81     P.     1117. 

43.  A  justice  has  no  power  under  Gen  St. 
1894,  §  4991,  to  certify  a  cause  to  the  district 
court  until  title  comes  in  issue  on  the  evi- 
dence. That  the  pleadings  show  such  issue 
is  insufficient.  Sorenson  v.  Torvestad  [Minn  1 
103  N.  W.  15.  -  '' 

44.  A  complaint  for  possession  of  land 
from  a  tenant  wrongfully  holding  over  and 
an  answer  denying  that  defendant  held  as 
tenant,  but  as  equitable  owner  and  stating 
the  source  of  plaintiff's  claim  to  title  puts  the 
title  in  issue  under  Burns'  Ann.  St.  1901  5 
1501.  Deane  v.  Robinson,  34  Ind.  Ann  46,9 
73    N.    E.     169. 

45.  By  statute  in  Indiana  must  certify  the 
cause  to  the  circuit  court.  Deane  v.  Robin- 
son, 34  Ind.  App.  468,  73  N.  B.  169.  That  a 
third  person  should  be  made  a  party  is  no  ob- 
jection to  the  right  of  the  defendant  to  a 
transfer  of  the  cause  to  the  circuit  court  un- 
der Burns'  Ann.  St.  1901,  §  1501,  on  filing  a 
verified  answer  putting  title  to  realty  In  Is- 
sue.    Id. 
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Objections  to  the  jurisdiction*^  are  -waived  by  pleading  and  going  to  trial  on  the 
merits  of  tlie  cause,*^  and  one  who  appears  specially  and  moves  to  dismiss  for  want 
of  jurisdiction  of  the  person,  based  on  specific  grounds,  cannot  on  appeal  urge  other 
grounds  not  presented  before  the  Justice. ^^ 

§  4.  Procedure  in  justices'  courts'^'^  is  regulated  by  statute.'^  A  justice  hav- 
ing jurisdiction  of  the  subject-matter  may,  by  consent  of  all  the  parties,  hear  the  evi- 
dence and  argument  outside  of  the  township  in  which  he  resides  and  for  which  he 
was  elected.^'  A  defendant  who  withdraws  where  his  demurrer  to  the  jurisdiction  of 
the  justice  is  overruled  cannot  object  to-  subsequent  proceedings."* 

Postponement,  continuance,  and  discontinuance. — He  must  try  cases  at  the 
regular  terms  of  his  court.  He  has  no  authority  to  postpone  a  case  of  his  own  mo- 
tion during  vacation,'"'  but  a  postponement  from  morning  until  afternoon  does  not 
oust  him  of  jurisdiction,  especially  where  the  parties  had  ample  notice  that  this  action 
would  be  taken."'  The  granting  of  a  continuance  does  not  oust  him  of  jurisdiction 
until  the  time  arrives  to  which  the  case'  has  been  continued."^  An  action  is  not 
discontinued  from  the  mere  fact  that  no  orders  of  continuance  or  other  orders  are 
made  on  the  docket  therein."'  A  discontinuance""  deprives  the  justice  of  jurisdic- 
tion to  render  any  judgment  except  one  of  nonsuit,'"  and  entitles  plaintiff  to  com- 
mence a  new  action  though  the  judgment  of  nonsuit  is  not  formally  entered."^ 


46.  Deane  v.  Robinson,  34  Ind.  App.  468, 
73  N.  E.  169. 

47.  The  only  order  the  district  court  can 
make  In  such  case  is  one  of  dismissal.  Can- 
not remand  the  case  for  trial.  Sorenson  v. 
Torvestad   [Minn.]   103  N.  W.   15. 

48.  See   4   C.   L..   376. 

49.  An  objection  to  the  Jurisdiction  be- 
cause of  the  amount  involved  is  waived 
where  the  party  goes  to  trial  on  the  merits, 
and  on  appeal  to  the  circuit  court  partici- 
pates in  the  selection  of  the  jury  and  per- 
mits witnesses  to  be  called  before  raising  it. 
Thayer  v.  Gibbs  [Mich.]  12  Det.  Leg.  N.  93, 
103  N.  W.  526.  A  special  appeal  on  the 
ground  that  the  justice  had  no  jurisdiction 
is  waived  by  going  to  trial  on  the  merits 
on  the  general  appeal  after  the  special  one 
was  dismissed.  McCall  v.  Van  Dusen  [Mich.] 
12  Det.  Leg.  N.  340,  104  N.  W.  326. 

50.  People  V.  Court  of  Appeals  [Colo.]  79 
P.    1017. 

51.  See  4  C.  L.  376. 

52.  A  notice  of  the  time  and  place  of  trial 
to  a  party's  attorney  who  notifies  his  client 
is  sufHcient  compliance  with  Code  Civ.  Proc. 
§  850.  Grant  v.  Justice's  Court  of  Second  Tp. 
[Cal.  App.]  82  P.  263.  Civ.  Code  1895,  §  4130, 
providing  the  mode  of  proof  and  defense 
in  a  suit  on  an  open  account  does  not  apply  to 
an  action  for  loss  of  or  damage  to  property 
by  a  common  carrier  even  though  the  cause 
of  action  is  set  out  In  detail,  attached  to 
the  summons,  and  verified.  Lowe  Co.  v.  Cen- 
tral of  Georgia  R.  Co.  [Ga.]  51  S.  E.  653.  Un- 
der a  rule  that  the  mode  of  procedure  shall 
be  governed  by  the  statutes  relative  to  district 
or  county  courts,  If  not  otherwise  provided, 
a  statute  authorizing  an  application  for  a 
new  trial  within  two  years  after  rendition 
of  judgment  on  service  by  publication  ap- 
plies to  justices'  courts.  Brown  v.  Dutton 
[Tex.    Civ.   App.]    85    S.    W.    454. 

53.  Stark  v.  Treat,  6  Ohio  C.  C.  (N.  S.) 
286. 

54.  Cotton  V.  Johnson  [S.  C]   51  S.  B.  245. 


55.  Under  Rev.  Code  1892,  §  2399,  where 
his  regular  term  is  on  July  4,  and  on  an 
erroneous  supposition  that  such  day  is  a 
legal  holiday,  he  of  his  own  motion  continues 
a  case  and  enters  judgment  by  default 
the  following  day,  such  judgment  is  void. 
Alabama  Great  Southern  R.  Co.  v.  Dalton 
[Miss.]    38    So.    285. 

no.     Henlon  v.  Pohl,  113  ni.  App.  100. 

57.  A  Judgment  rendered  during  the  term 
at  which  the  continuance  is  granted  is 
erroneous  but  not  void.  Field  v.  Peel  [Ga.] 
50  S.  E.  346.  A  claimant  to  a  fund  brought 
into  court  by  a  summons  of  garnishment 
issued  on  such  judgment  cannot  question 
its  validity  so  long  as  the  same  is  acquiesced 
In  by  the  party  against  whom  it  was  ren- 
dered.    Id. 

58.  A  Judgment  In  an  action  before  a 
Justice  was  on  writ  of  prohibition  held  void. 
Then  a  second  judgment  was  rendered.  A 
period  of  18  months  during  pendency  of  the 
prohibition  and  afterwards,  elapsed  between 
the  two  judgments  without  any  order  in  the 
action.  This  did  not  work  a  discontinuance. 
Thomasson  v.  Simmons  [W.  Va.]  50  S.  B. 
740. 

50.  Under  Comp.  Laws  1897,  5  836,  pro- 
viding that  a  Judgment  of  nonsuit  with 
costs  shall  be  rendered  against  a  plaintiff, 
who  discontinues  or  withdraws  his  action  or 
is  nonsuited  at  the  trial,  a  plaintiff  is  en- 
titled as  of  right  to  discontinue  or  submit 
to  a  nonsuit  at  any  time  before  verdict. 
Burkart  v.  Blaumann  [Mich.]  12  Det.  JuSg- 
N.  621,  106  N.  W.  81. 

60.  And  where  after  a  new  trial  was 
granted  plaintiff  discontinued,  the  justice 
was  deprived  of  all  jurisdiction  to  render 
any  judgment  except  one  of  nonsuit.  Burk- 
art V.  Blaumann  [Mich.]  12  Det.  Leg.  N.  621, 
105    N.    W.    81. 

61.  Plaintiff  was  thereafter  entitled  to 
commence  a  new  action  In  any  court  havin^^ 
Jurisdiction,  though  the  justice  neglected 
to  formally  enter  the  judgment  of  nonsuit. 
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The  docket  and  oilier  records^"  need  not  be  kept  with  the  particularity  required 
in  courts  of  general  jurisdiction,"'  but  statutory  requirements  must  be  complied 
with."*  Facts  constituting  a  cause  of  action''^  and  appellate  jurisdictional  facts'" 
must  1)6  recited,  but  omission  to  keep  the  docket  as  required  by  statute  is  a  mere  ir- 
regularity and  does  not  avoid  the  judgment."^  The  entry  of  judgment  on  the  docket 
is  conclusive  evidence  of  the  facts  therein  recited.*'  An  appellate  court  may  require 
the  docket  to  be  corrected."" 

Change  of  venue'"'  to  a  named  justice  confers  upon  no  other  jurisdiction  to  hear 
the  cause.''^  In  Iowa  a  change  of  venue  cannot  be  granted  after  the  trial  is  com- 
menced,'''' and  error  in  granting  it  is  not  waived  by  going  to  trial.'" 

Transfer  of  causes.''* — In  New  York,  by  statute,  if  a  new  action  is  commenced 
after  an  action  before  a  justice  is  discontinued,  only  the  same  cause  of  action  and  de- 
fenses may  be  set  forth  in  the  pleadings  as  were  made  before  the  justice.''^ 

Contempt.''^ — Statutes  giving  a  justice  power  to  punish  for  contempt  are  strict- 
ly construed.^^ 

Attachment  and  garnishment''^  are  fully  treated  in  other  topics.''' 


Burkart  v.   Blaumann    [Mich.]    12   Det.   Legr. 
N.  621,  105  N.  W.  81. 

62.  See   4  C.  L.   376. 

63.  Record  of  justice  stating  "Plaintiff 
and  defendant  present.  Plaintiff  claims  ad- 
journment until  April  15,  1905.  Plaintiff 
present.  Defendant  does  not  appear.  After 
hearing  allegations  and  proofs  of  plaintiff, 
etc.,  I  hereby  render  judgment  against  de- 
fendant. Judgment  entered.  April  15,  1905," 
shows  date  of  rendition  of  judgment  and 
that  it  was  rendered  on  the  date  adjourned 
to.     Bowden  v.  Dasey  [Del.  Super.]  61  A.  945. 

64.  A  record  stating  that  the  justice 
"heard  the  proofs  in  the  case"  does  not 
comply  with  a  statute  requiring  it  to  state 
that  he  heard  "plaintiff's  proofs  and  allega- 
tions." Patterson  v.  Jarmon  [Del.  Super.] 
62  A.  8.  Rev.  St.  1899,  §  4481,  provides  that 
if  defendant  in  an  attachment  proceeding 
does  not  appear  to  the  action  at  the  return 
of  the  writ  the  justice  must  enter  an  order 
In  his  docket  requiring  plaintiff  to  give  him 
notice  by  publication  (Cheeseman  v.  Fenton 
[Wyo.]  80  P.  823),  and  the  fact  that  defend- 
ant is  out  of  the  state  does  not  relieve 
plaintiffs  of  the  necessity  of  issuing  sum- 
mons where  service  is  to  be  obtained  by 
publication  (Id.). 

65.  The  record  of  a  justice  stating  a  cause 
of  action  "action  on  account.  Plaintiff 
claims  $7.00,"  sufflclently  states  a  cause  of 
action  (Bowden  v.  Dasey  [Del.  Super.]  61  A. 
945),  but  a  statement  in  an  action  for  breach 
of  warranty  on  an  exchange  of  property 
"This  was  an  action  to  recover  in  the  trading 
of  a  cow.  Plaintiff  demanded  $20.00,"  is 
Insufficient  to  state  a  cause  of  action  (War- 
rington   V.    Holt    [Del.    Super.]    61    A.    966). 

66.  In  order  to  confer  jurisdiction  upon 
the  district  court  on  appeal  from  a  justice's 
judgment,  his  docket  must  afBrmatively 
show  not  only  that  a  bond  was  executed 
within  the  prescribed  time  but  that  it  was 
delivered  to  the  justice  to  be  entered  upon 
his  records.  Caster  v.  Scheuneman  [Neb.] 
104  N.  W.   152. 

67.  Failure  to  enter  the  time  when  pro- 
cess was  Issued,  when  the  parties  appeared, 
and  time  of  trial  as  required  by  Rev.  St. 
1899,  §  3844.  Henman  v.  Westhelmer,  110 
Mo.  App.  191.  85  S.  W.  101. 

CS.  Town  of  Chalmers  v.  Tandy,  111  111. 
App.  252. 


69.  In  Georgia  the  superior  court  may 
direct  that  an  irregularity  in  an  entry  of 
the  case  on  the  justiop's  docket  be  corrected 
in  accordance  with  the  facts.  Bates  v.  Bigby 
[Ga.]  51  S.  B.  717.  A  statute  authorizing 
the  appellate  court  to  correct  any  omission 
or  mistake  in  the  docket  entries  of  the 
justice  authorizes  such  court  to  supply  an 
omission  to  enter  an  oral  remittitur  upon 
proof  that  such  remittitur  was  made  in  or- 
der to  determine  the  right  to  appeal.  Henry 
V.  Chicago,  etc.,  R.  Co.  [Iowa]  103  N.  W.  793. 

70.  See  4  C.  L.   377. 

71.  Miltimore  v.  Hoffman  [Wis.]  1'04  N. 
W.  841. 

72.  A  trial  is  commenced  when  an  issue 
of  law  raised  by  a  motion  relative  to  the 
answer  is  heard  and  determined  by  the  court. 
Columbus  Junction  Tel.  Co.  v.  Overholt,  126 
Iowa,  579,  102  N.  W.  489. 

73.  Change  of  venue  erroneously  granted 
to  defendant.  Columbus  Junction  Tel.  Co. 
V.   Overholt,   126   Iowa,    579,  102  N.  W.  498. 

74.  See    4    C.    L.    377. 

75.  Under  Code  Civ.  Proc.  §  2957,  a  de- 
fendant who  in  the  justice  court  pleaded 
facts  involving  title  to  realty  and  made  no 
other  defense  cannot  when  the  case  was 
recommenced  in  the  county  court,  amend  so 
as  to  set  up  a  counterclaim.  Moisen  v.  Burr, 
102    App.    Div.    248,    92    N.    T.    S.    435. 

76.  See   4  C.  L.   377. 

77.  Under  the  South  Dakota  statutes  he 
has  no  power  to  punish,  as  for  conferopt,  the 
refusal  of  a  witness  to  produce  documents 
called  for  by  a  subpoena  duces  tecum. 
Farnhara   v.  Colman    [S.  D.]    103   N.   W.   161. 

78.  See   4   C.   L.    377. 

79.  See  Attachment,  5  C.  L.  302;  Garnish- 
nient,  5  C.  L,.  1574.  Rev.  St.  1899,  s  4478 
expressly  provides  that  where  a  writ  of 
attachment  in  an  action  before  a  Justice 
is  issued  at  the  commencement  of  the  action 
it  is  required  to  contain  the  substance  of 
the  summons  and  no  summons  Is  necessary, 
but  If  issued  after  summons  it  must  be  made 
returnable  at  the  same  time  as  the  summons. 
Cheeseman  v.  Fenton  [Wyo  ]  80  P  S2<! 
Rev  St.  1899,  §  4452,  expressly  provides  that 
in  civil  actions,  before  a  justice,  plaintiff  on 
certain  grounds  may  have  a  writ  of  attach 
merit  only  at  or  after  commencement  of  the 
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Process  or  appearance^'^  is  essential  to  the  commencement  of  an  action.'^  An 
action  should  not  be  dismissed  for  mere  irregularities  in  process  which  can  be  reme- 
died by  amendment  without  prejudice  to  the  substantial  rights  of  the  parties.*'' 

Pleadings  and  issiires.^^ — There  must  be  pleadings'*  complying  with  statutory 
requirements*'  and  they  must  be  sufficient  to  advise  the  opposite  party  of  what  he  is 
charged  and  to  bar  another  action/*  but  are  not  required  to  be  in  any  particular 
f orm*^  and  are  to  be  liberally  construed.**  It  is  sufficient  if  they  are  in  such  form  as 
to  enable  a  person  of  common  understanding  to  know  what  is  intended.*"  Technical 
rules  of  pleading  do  not  apply.®*  Pleadings  may  be  oral."^  No  reply  is  necessary.'^ 
In  Missouri  if  the  action  is  on  a  contract,  the  subject-matter  of  which  may  be  stated 
in  an  account,  the  case  may  be  stated  as  an  account,  the  contract  being  evidence  of 
it,°'  and  a  complaint  is  sufficient  if  it  shows  what  the  action  is  for,  on  what  account  it 
is  brought,  and  gives  enough  of  the  particulars  to  enable  a  defense  to  be  prepared.** 
I  Trial  ly  jury^^  as  a  matter  of  right  or  propriety  is  elsewhere  treated.'* 
'  Verdict  and  judgment?'' — A  judgment  rendered  in  a  cause  of  which  he  has  not 
jurisdiction  is  void,'*  though  it  will  support  an  appeal  triable  de  novo  so  as  to  confer 
jurisdiction  on  the  appellate  court.'*    A  judgment  authorized  by  statute  may  be  ren- 


SO.     See  4  C.  L.   377. 

81.  Rev.  St.  1899,  §  4331,  expressly  pro- 
vides that  civil  actions  before  a  justice  shall 
be  commenced  by  summons  or  by  appearance 
without  summons.  Cheeseman  v.  Fenton 
[Wyo.]    80   P.    823. 

82.  A  summons  In  a  justice  court  which 
contained  a  partnership  name  without  show- 
ing the  christian  name  of  each  partner  Is 
not  a  nullity  but  Is  merely  Irregular  and 
may  be  cured  by  amendment.  Morgridge  v. 
Stoefer  [N.  D.]  104  N.  W.  1112.  Kev.  Codes 
1899.  §  5297,  relating  to  the  correction  of 
mistakes  In  pleading,  process,  or  proceeding, 
applies   to  justice  court.     Id. 

S3.     See   4   C.   L.    378. 

84.  Where  there  appears  to  have  been 
no  pleadings  either  before  the  justice  or 
in  the  circuit  court,  the  judgment  will  be 
reversed  and  the  cause  remanded  for  proper 
pleadings  to  be  filed  therein  and  to  be  prop- 
erly heard  and  determined.  Longacre  Col- 
liery Co.  V.  Creel  [W.  Va.]  50  S.  E.  430. 
In  an  action  before  a  justice  to  justify  a 
recovery  in  favor  of  the  defendant  there 
must  be  some  account  or  claim  filed  by  him 
upon  which  to   base   such  recovery.     Id. 

85.  Under  Code  Civ.  Proc.  1895,  §  5082, 
a  plea  that  the  justice  has  not  jurisdiction 
must  show  that  another  court  in  the  state 
has.     Akers  v.  High  Co.  [Ga.]  50  S.  B   105. 

86.  A  printed  form  of  back  tax  bill  used 
In  case  of  personal  property,  changed  with 
pen  to  show  that  the  claim  is  for  Poll  tax 
but  not  showing  that  defendant  is  Indebted 
to  the  collector,  is  Insufficient.  Sone  v.  Wal- 
lendorf,    187    Mo.    1,    85    S.   W.   692. 

87.  Koehler  v.  Holt  Mfg.  Co.,  146  Cal. 
335  80  P  73.  Under  Bev.  St.  1899,  §  3852, 
a  statement  of  a  cause  of  action  and  an 
account  are  sufficient  if  they  advise  the  op- 
posite party  of  what  he  Is  charged  and 
bar  another  action  for  the  same  subject- 
matter.  Darnell  v.  LafEerty  [Mo.  App.]  88 
S     W.    784. 

88.  Koehler  v.  Holt  Ultg.  Co.,  146  Cal. 
S35    80  P.  73.     A  statement  for  commissions 
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for  selling  separate  property  of  a  married 
woman  that  the  services  were  for  the  bene- 
fit of  the  separate  property  and  that  the 
amount  was  reasonable  sufficiently  alleged 
those  facts.  Evans  v.  Gray  [Tex.  Civ.  App.] 
86    S.    W.   375. 

89.  Code  Civ.  Proc.  1902,  §  88,  subd.  5. 
Hall  V.  Sullivan.  70  S.  C.  397,  50  S.  E.  27. 
Amended  complaint  on  a  promissory  note 
held  sufficient.  Brunson  v.  Purtiok  [S.  C] 
52  S.  E.  424.  Though  a  defendant  Is  en- 
titled to  have  the  specific  acts  of  negligence 
relied  on  alleged,  a  complaint  alleging  neg- 
ligence In  general  terms  is  good  on  oral 
demurrer  made  after  the  trial  before  the 
justice  was  ended  and  at  the  trial  upon  an 
appeal  to  the  jury.  Georgia  B.  &  Elec.  Co. 
V.   Knight    [Ga.]    50   S.    E.    124. 

90.  Conclusions  may  be  pleaded.  Koehler 
V.   Holt   Mfg.    Co.,    146    Cal.    335,    80    P.    73. 

91.  A  plea  of  breach  of  warranty  or 
recoupment  to  an  attachment  for  purchase 
money  need  not  be  In  writing.  Casey  v. 
Crane  &  Co.  [Ga.]   50  S.  E.  92. 

93.  Millington  v.  O'Dell  [Ind.  App.]  73 
N.   E.    949. 

93.  Statement  held  sufficient  under  Bev. 
St.  1899,  §  3852.  Standard  Scale  &  Foundry 
Co.  V.  Kansas  City  Furnace  Co.  [Mo.  App.] 
88  S.  W.  108.  Statement  of  account  held 
sufficient  to  notify  defendants  that  they  were 
sued  for  the  items  of  the  account  under 
Rev.  St.  1899,  §  3863.  Allen  V.  Goodrich 
[Mo.  App.]  85  S.  W.  910. 

94.  Complaint  to  recover  damages  for 
Injuries  to  a  passenger  held  suiHcient.  Barr 
V.  St.  Louis  &  S.  R.  Co.  [Mo.  App.]  90  S.  W. 
107. 

95.  See  4  C.  L.   379. 

90.     See  Jury,  4  C.  I/.  358. 

97.  See  4  C.  L.   380. 

98.  Roberts  v.  Hickory  Camp  Coal  &  Coke 
Co.  [W.  Va.]  52  S.  B.  182.  A  default  judg- 
ment rendered  within  five  days  after  service 
of  summons  Is  void.  Comenitz  v.  Commerce 
[Miss.]    38    So.    35. 

99.  See  post,  §  6. 
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dered,^  but  if  he  is  limited  to  the  rendition  of  a  specific  judgment  in  a  particular  pro- 
ceeding he  may  render  no  other.^  Inconsistent  Judgments  may  not  be  rendered  in  the 
same  cause.'  A  judgment  by  default  against  one  joint  defendant  vitiates  a  joint 
judgment  against  both.*  Judgment  may  be  confessed  by  an  attorney  on  behalf  of 
his  client  in  a  justice  court  the  same  as  in  a  court  of  record."  The  judgment  be- 
comes a  lien  when  enrolled  in  a  court  of  record  as  provided  by  law.' 

Unless  void  on  its  face  a  judgment  may  not  be  collaterally  assailed/  and  where 
jurisdictional  facts  are  recited  it  cannot  be  collaterally  attacked  for  fraud.'  A  de- 
fault judgment  where  the  justice  had  jurisdiction  of  the  person  is  conclusive  on  col- 
lateral attack  as  to  every  defense  that  might  have  been  properly  made."  If  jurisdic- 
tion depends  on  a  fact  which  the  justice  is  required  to  ascertain  and  settle  if  he 
has  jurisdiction  of  the  parties,  the  decision  of  the  question  of  fact  is  not  subject  to 
collateral  attack/"  nor  is  an  erroneous  decision  as  to  what  facts  are  put  in  issue  by 
the  pleadings/^  nor  is  a  judgment  erroneous  because  of  defective  service  of  process.^^ 
Where  a  creditor  splits  a  claim  so  as  to  give  jurisdiction  and  secures  several  judg- 
ments, such  judgments  cannot  be  collaterally  assailed  after  the  lapse  of  several 
years.^'  On  collateral  attack  a  judgment  susceptible  of  a  construction  showing  it  to 
be  within  his  jurisdiction  will  be  so  construed."^* 

Execution}^  may  issue  from  a  court  of  record  on  the  justice's  transcript,  whe^-e 
execution  issued  by  the  justice  is  unavailing,' °  and  a  sale  on  execution  cannot  be  col- 
laterally attacked  because  the  justice's  execution  was  returned  before  the  return 
day.^'  Whether  a  return  of  nulla  bona  must  be  made  to  execution  issued  by  the  jus- 
tice prior  to  execution  issued  on  a  transferred  judgment  depends  upon  statute.^* 


1.  Pub.  Acts  1899,  p.  309,  No.  199,  ex- 
pressly provides  that  a  Justice  may  render 
judgment  against  one  co-defendant  though 
the  other  be  found  not  liable.  Wilson  v. 
Medler  [Mich.]  12  Det.  Leg.  N.  103,  103  N. 
"W.  548. 

2.  In  a  proceeding  under  the  act  of  April 
,  3,    1830,  the   only  judgment  a   justice   is   au- 
thorized  to    enter  is    one    that    the    premises 
shall  be  delivered  up  to  the  lessor.     Hickey 
V.    Conley,    24   Pa.    Super.    Ct.    388. 

3.  A  justice  having  on  the  trial  before 
him  rendered  judgment  for  plaintiff,  cannot 
on  a  trial  before  the  jury  grant  a  nonsuit. 
Georgia  R.  &  Eleo.  Co.  v.  Knight  [Ga.]  50 
S.  E.  124. 

4.  Patterson  v.  Jarmon  [Del.  Super.]  62 
A.    8. 

5.  Town  of  Chalmers  v.  Tandy,  111  111. 
App.    252. 

6.  Under  Code  1892,  §  2413,  providing  that 
after  enrollment  in  the  circuit  court  the 
judgment  is  a  lien  on  all  property  of  de- 
fendant in  the  county  and  that  it  may  be 
enrolled  in  cases  where  appeal  is  taken,  it  is 
a  lien  though  enrolled  before  the  time  within 
which  appeal  may  be  taken  expires.  Mins- 
hew  V.   Davidson   &  Co.    [Miss.]    38    So.   31B. 

7.  If  facts  which  authorize  the  exercise 
of  jurisdiction  are  alleged  in  the  petition, 
jurisdiction  of  the  subject-matter  is  acquired 
and  the  judgment  is  evidence  thereof  until 
set  aside  in  a  direct  proceeding.  Rice  v. 
Travis,   216  III.   249,  74  N.  B.  801. 

8.  Justice's  judgment  recited  that  defend- 
ant had  been  duly  and  legally  cited  to  appear 
and  that  he  had  appeared  by  his  attorney 
under  appointment  of  the  court.  Defendant 
claimed  to  have  been  a  resident  of  the  state 
to   plaintiff's   knowledge    but   that   summons 


was  served  by  publication.     Scudder  v.  Cox 
[Tex.    Civ.   App.]    80   S.    W.   872. 

0.  That  the  value  of  property  in  a  re- 
plevin suit  was  within  his  jurisdiction 
though  not  expressly  found  so  by  the  judg- 
ment. Rice  v.  Travis,  216  111.  249,  74  N.  B. 
801. 

10.  Value  of  goods  In  controversy.  Rice 
V.   Travis,    216   111.    249,    74   N.    B.    801. 

11.  Koehler  v.  Holt  Mfg.  Co.,  146  Cal. 
335,   80  P.  73. 

12.  The  enforcement  of  a  judgment  ren- 
dered in  a  case  where  the  summons  gave  de- 
fendant one  day  less  within  which  to  appear 
than  he  was  entitled  to  will  not  be  en- 
joined. Kerr  v.  Murphy  [S.  D.]  102  N.  W. 
687. 

13.  Adams  v.  Jennings,  103  Va.  579,  49  S. 
E.  982. 

14.  Prank  v.   Dungan   [Ark.]   90   S.  W.  17. 

15.  See  4  C.  L..   381. 

IC.  A  return  to  a  justice's  execution  "By 
returning  this  writ  no  other  property  found 
upon  which  to  levy  this  writ"  is  a  sufficient 
return  nulla  bona  and  authorizes  issuance 
of  execution  from  the  circuit  court  on  the 
justice's  transcript  under  Rev.  St.  1899, 
§  4019.  Abies  v.  Webb,  186  Mo.  233,  85  S. 
W.  383. 

17.  Under  Rev.  St.  1899,  §  4019,  authoriz- 
ing issuance  of  execution  from  the  circuit 
court  on  the  justice  transcript  in  case  of 
a  return  of  nulla  bona  on  the  justice's  ex- 
ecution, an  execution  so  issued  cannot  be 
collaterally  attacked  because  the  justice's 
execution  was  returned  before  the  return 
day.  Abies  v.  Webb,  186  Mo.  233,  85  S.  W. 
383. 

18.  Where  a  judgment  exceeding  one 
hundred    dollars    is    transferred    to    another 
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Costs^"  are  generally  awarded  to  the  prevailing  party^"  in  the  court  of  last  re- 
sort. ^^ 

§  5.  Appeal  and  error.^^ — Appeal  and  not  error  is  the  remedy  of  one  aggrier- 
ed  by  a  justice's  judgment  entered  after  trial  on  the  merits.^^  The  right  to  appeal 
is  statutory^*  but  is  to  be  implied  from  a  statute  fixing  the  requisites  of  an  appeal 
bond.^'^  In  granting  an  appeal  a  justice  acts  judicially.^"  There  must  be  an  appeal- 
able judgment^'  of  an  unremitted^'  amount  sufficient  to  give  the  appellate  court  ju- 
risdiction.^" The  appeal  must  be  properly  entitled^"  and  must  be  taken  within  the 
prescribed  period/'^  and  if  not  so  taken  remedies  extraordinary  are  not  available.^^ 
There  must  be  a  notice  of  appeal  conforming  to  statutory  requirements^^  signed 
as  required  by  law/*  but  that  it  asks  more  than  appellant  is  entitled  to  does  not  ren- 


county  it  is  not  a  necessary  prerequisite  to 
execution  to  show  a  return  of  "no  goods" 
in  the  county  wliere  the  judgment  was 
recovered.  Mougenot  v.  Vernon,  23  Pa.  Su- 
per. Ct.   165. 

19.  See  4  C.  L.  381.  See,  also,  Costs, 
5    C.    L,.    842. 

20.  Under  Rev.  St.  §§  5348,  5349,  the  party 
in  whose  favor  judgment  is  rendered  is 
entitled  to  costs.  Gordon  v.  Steinmetz,  71 
Ohio  St.  372,  73  N.  B.  512.  On  dismissal  of 
the  action  on  appeal  because  of  want  of 
jurisdiction  in  the  justice,  costs  are  properly 
awarded  against  the  plaintiff  under  Rev.  St. 
1898,  §  2925.  Miltimore  v.  Hoffman  [Wis.] 
104  N.  W.  841. 

21.  Where  plaintiff  in  an  action  for  the 
recovery  of  money  only  recovers  judgment, 
but  on  appeal  defendant  sets  up  a  counter 
claim  not  due  at  the  time  of  the  trial  in  the 
Justice's  court  and  recovers  thereon  an 
amount  in  excess  of  the  plaintiff's  recovery, 
he  is  entitled  to  all  his  costs  in  both  courts. 
Gordon  v.  Steinmetz,  71  Ohio  St.  372,  73  N. 
B.  512.  Under  Shannon's  Code,  §  4935,  a 
surety  on  an  appeal  bond  from  a  justice  to  a 
circuit  court  is  liable  for  all  costs  adjudged 
against  his  principal  at  any  time  during  the 
progress  of  the  cause,  to  the  extent  of  the 
penalty  of  the  bond.  Hite  v.  Rayburn 
[Tenn.]    85  S.  W.   1105. 

22.  See  4  C.  L.  381. 

23.  Simmons  v.  Chicago,  etc.,  R..  Co. 
[Iowa]    103    N.    W.    954. 

24.  Shannon's  Code,  §§  4873,  4874,  relative 
to  appeals  from  the  justice  court  was  not 
repealed  by  §  4875.  Louisville  &  N.  R.  Co. 
V  Haynes  [Tenn.]  85  S.  W.  403.  A  statute 
prohibiting  an  appeal  in  certain  cases  on 
questions  of  fact  does  not  prevent  an  appeal 
on  questions  of  law.  Chicago,  etc.,  R.  Co. 
V.  Tompkins  [Okl.]   82  P.  832. 

25.  WoUer  v.   Hurst    [Or.]    80   P.    419. 

26.  If  the  legality  of  his  adjudication  on 
that  point  is  challenged  in  the  common 
pleas  he  should  be  ruled  to  certify  the  facts 
so  as  to  correct  any  imperfections  or  irregu- 
larities apparent  in  the  transcript  before 
such  adjudication  is  reversed.  Lazarus  v. 
Martling  [N.  J.  Law]    62  A.  188. 

27.  In  Pennsylvania  interlocutory  orders 
are  not  appealable  while  the  action  remains 
undisposed  of  before  the  justice.  Umted 
States  V.  Bernard,  24  App.  D.  C.  8.  A  judg- 
ment in  favor  of  the  garnishee  in  an  attach- 
ment proceeding  may  be  appealed  from  by 
the    defendant    in    the    original    attachment 


proceeding.     Gilray     v.      Metropolitan     Nat. 
Bank,  113  111.  App.  485. 

28.  Under  a  statute  providing  that  no 
appeal  lies  if  the  amount  in  controversy 
does  not  exceed  a  specified  sum,  a  remit- 
titur before  judgment  of  all  claims  in  ex- 
cess of  such  amount  precludes  appeal  though 
judgment  is  entered  for  a  sum  in  excess 
of  it.  Henry  v.  Chicago,  etc.,  R.  Co.  [Iowa] 
103    N.    W.   793. 

29.  Where  the  plaintiff's  claim  is  wholly 
disallowed  and  judgment  rendered  against 
him  on  a  demand  of  defendant,  the  amount 
which  determines  appelate  jurisdiction  Is 
the  sum  claimed  by  plaintiff  plus  the  amount 
of  the  Judgment  against  him.  Longacre 
Colliery  Co.  v.  Creel    [W.  Va.]    60   S.  B.    430. 

30.  An  appeal  entitled  the  same  as  the 
action  was  entered  on  the  justice's  docket  is 
responsive  to  the  judgment  from  which  it 
was  taken  and  is  sufficient.  Miltimore  v. 
Hoffman   [Wis.]   104  N.  W.  841. 

31.  An  appeal  not  taken  within  the  period 
prescribed  by  law  should  be  dismissed. 
Guthrie  v.  Costello,  116  111.  App.  500.  Under 
Starr  &  C.  Ann.  St.,  c.  57,  §§  18,  19,  an  appeal_ 
in  forcible  entry  must  be  prayed  and  bond' 
filed  within  Ave  days  from  rendition  of  judg- 
ment.    Saxton    V.    Curley,    112    111.    App.    458. 

32.  Where  ample  opportunity  is  had  to 
appeal  from  a  justice's  judgment,  injunction 
will  not  lie  to  restrain  its  enforcement. 
Henion  v.  Pohl,  113  111.  App.  100.  One  is 
not  entitled  to  a  writ  of  review  under  a  rule 
allowing  it  where  there  is  no  appeal  nor 
any  plain,  speedy,  and  adequate  remedy 
where  he  neglects  to  appeal  within  the  time 
prescribed.  Grant  v.  Justice's  Court  of  Sec- 
ond Tp.  [Cal.  App.]  82  P.  263. 

33.  In  Minnesota  the  notice  of  appeal 
must  state  specifically  the  ground  upon 
which  the  appeal  is  taken.  Merely  stating 
that  defendant  appealed  from  the  Judgment 
and  the  whole  thereof  and  that  a  new  trial 
of  said  action  was  demanded  in  the  district 
court  is  insufficient.  Buie  v.  Great  Northern 
B.  Co.  [Minn.]  103  N.  W.  11.  In  Missouri  the 
notice  of  appeal  giust  specify  the  judgment 
appealed  from.  Notice  held  sufficient  to 
satisfy  the  requirements  of  Rev.  St.  1899, 
§  4074.  Igo  V.  Bradford,  110  Mo.  App.  670, 
85    S.    W.    618. 

34.  A  statute  requiring  notices  of  appeal 
to  be  signed  is  complied  with  by  a  signing 
in  the  manner  customarily  employed  in  sign- 
ing other  papers.  "A.  &  B.,  Attorneys  for 
plaintiff"  is  sufficient.  Igo  v.  Bradford,  110 
Mo.  App.  670.  85  S.  W.  618. 
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der  the  entire  notice  inoperative.^"  It  is  not  essential  that  the  steps  be  taken  in 
their  regular  order.^*  A  party  who  has  performed  all  acts  necessary  to  perfect  an 
appeal  cannot  be  deprived  of  his  right  by  the  arbitrary  act"  or  inadvertent  omission 
of  the  Justice.'*  If  a  party  desiring  to  appeal  is  prevented  from  doing  so  by  the  act 
of  the  justice,  an  appeal  may  be  allowed  nunc  pro  tunc.''  But  the  appellate  court 
will  not  interfere  if  failure  to  enter  the  appeal  in  time  was  due  to  lack  of  diligence  on 
the  part  of  the  party  desiring  it.*" 

Bonds.^^ — A  bond  or  other  security  for  costs  is  generally  required/^  but  a  judg- 
ment for  costs  only  may  be  appealed  from  without  filing  a  bond.*'  If  the  bond  ap- 
pear to  be  regular  in  form  and  execution  and  the  surety  suificient,  it  is  the  duty  of 
the  justice  to  approve  it  without  regard  to  captious  objections  raised  on  behalf  of 
the  opposite  party.**  The  bond  confers  jurisdiction  only  upon  the  court  to  which 
the  appeal  is  taken.*'  The  sureties  must  justify  if  their  sufficiency  is  objected  to,*' 
imless  such  action  on  their  part  is  waived.*''  In  North  Dakota  the  service  of  an  ap- 
peal bond  on  the  opposite  party  within  the  statutory  period  is  a  jurisdictional  pre- 
requisite.*' 

Process  or  appearance"  in  the  appellate  court  is  essential  to  give  it  jurisdiction 
of  one  made  a  party  by  amendment  of  the  record.'" 

The  transcripts^  should  be  certified  as  required  by  law'^  and  filed  in  the  appellate 


35.  That  the  notice  of  appeal  asked  a 
■  trial    de   novo   to   which   appellant   was    not 

entitled  does  not  deprive  him  of  an  appeal 
on  questions  of  law  to  which  he  was  entitled. 
Doughty  V.  Picott,  105  App.  Dlv.  339,  94  N. 
T.   S.    43. 

36.  The  fact  that  the  undertaking'  on 
appeal  was  presented  to  the  clerk  of  the 
district  court  and  his  approval  indorsed 
thereon  before  notice  of  appeal  and  under- 
taking were  served  is  not  such  an  irregu- 
larity as  invalidates  the  appeal.  Thompson  v. 
Fargo  Plumbing  &  Heating  Co.  [N.  D.]  104 
N.  "W.    525. 

37.  A  party  Trho  flies  a  sufficient  appeal 
bond  which  is  all  he  is  required  to  do  In 
order  to  perfect  his  appeal  cannot  be  de- 
prived of  his  right  of  appeal  by  the  arbitrary 
refusal  of  the  justice  to  indorse  his  ap- 
proval on  the  bond.  Redus  v.  Gamble 
[Miss.]    37  So.  1010. 

38.  An  appellant  who  has  done  everything 
required  of  him  in  order  to  perfect  an  appeal 
cannot  be  deprived  of  his  right  after  trial 
Jn  the  appellate  court  because  of  the  Inad- 
vertent failure  of  the  justice  to  sign  the 
return  of  the  appeal.  Under  Code  §  879,  the 
justice  could  have  been  summoned  to  sign 
the  return  at  any  time  during  the  trial  or 
after  judgment.  Hawks  v.  Hall  [N.  C]  51 
S.    B.    S57. 

39.  40.  Patterson  v.  Gallitzin  Bldg.  &  L. 
Ass'n,   23   Pa.   Super.   Ct.   54. 

41.     See  4  C.  D.  382. 

43.  Code  Civ.  Proc.  §  926  providing  for  the 
deposit  with  the  justice  of  a  sum  of  money 
in  lieu  of  an  undertaking,  in  all  civil  cases 
arising  in  a  justice's  court  authorizes  a  de- 
posit in  lieu  of  bond  for  costs  on  appeal. 
Laws  v.    Troutt     [Cal.]    81  P.   401. 

43.  Brown  v.  Button  [Tex.  Civ.  App.]  85 
S.    W.    454. 

44.  Slight  omission  in  the  name  of  the 
surety,  but  It  was  apparent  who  was  meant. 
Bundy   V.    U.    S.,    25    App.    D.    C.    459. 

45.  An  appeal  bond  reciting  that  the  ap- 


peal Is  taken  to  the  county  court  Is  insuffi- 
cient to  confer  Jurisdiction  on  the  district 
court.  Gulf,  etc.,  R.  Co.  v.  Lyons  [Tex.  Civ. 
App.]  86  S.  W.  44;  Fort  "Worth  &  D.  C.  R. 
Co.  V.  Henry  [Tex.  Civ.  App.]  13  Tex.  Ct. 
Rep.   591,   88   S.  "W.   399. 

46.  "Where  an  undertaking  Is  filed  within 
30  days  after_  entry  of  judgment  and  the 
adverse  party'  excepts  to  the  sufficiency  of 
the  sureties,  the  appellant,  under  Rev.  St. 
1887,  §  4842,  may  cause  his  original  sureties 
or  other  sureties  to  justify  before  the  justice 
within  five  days,  and  at  the  time  of  justify- 
ing other  securities  may  execute  a  new  under- 
taking and  justify  thereto.  Snyder  v.  "Wood- 
en   [Idaho]   81  P.  377. 

47.  "Where  respondent  excepts  to  the  suf- 
ficiency of  the  sureties  on  an  appeal  bond, 
he  may  thereafter  waive  the  justification 
of  sureties  or  accept  a  new  undertaking  in 
lieu  of  the  original  and  waive  justification 
of  the  new  sureties.  Snyder  v.  "Wooden 
[Idaho]    81    P.    377. 

48.  Under  the  North  Dakota  statute  regu- 
lating appeals  from  justices'  courts,  the 
undertaking  must  be  served  and  service 
must  be  made  within  30  days  after  judgment 
is  rendered.  Lough  v.  "White  [N.  D.]  104  N. 
"W.    518. 

49.  See  4  C.  L.  383.  Under  Rev.  St.  1899, 
§  4075,  if  appellant  fails  to  give  notice  of 
appeal,  the  cause  may,  at  the  option  of  ap- 
pellee, be  tried  at  the  first  term  if  he  appears 
on  or  before  the  second  day  thereof.  "Where 
such  appearance  is  entered,  appellant  is  not 
entitled  to  a  continuance  because  the  case 
was  not  at  issue  until  plaintiff  appeared. 
Keylon  v.  Missouri,  etc.,  R.  Co.  [Mo.  App.] 
89  S.  "W.  337. 

50.  "Where  on  appeal  an  amendment  to 
the  record  was  allowed  adding  the  name 
of  another  party,  but  such  party  was  never 
summoned  no'r  appeared,  no  judgment  could 
be  entered  against  him.  Chester  City  v. 
Baltimore  &  O.  R.  Co.,  27  Pa.  Super.  Ct.  206. 

51.  See  4  C.  L.  383. 
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courf  -within  the  prescrihed  time/*  but  if  the  statute  is  not  mandatory  a  delayed 
filing  is  not  ground  for  dismissal  in  the  absence  of  prejudice,"'*  especially  where  the 
delay  is  not  the  fault  of  the  parties.^*  An  imperfect  transcript,  timely  filed,  confers 
jurisdiction  on  the  appellate  court."^  If  the  transcript  is  imperfect,  either  party 
may  secure  a  perfect  record  by  certiorari.^^ 

The  record'^  must  affirmatively  show  jurisdictional  facts.""  If  the  justice  had 
not  jurisdiction  an  appellate  court  acquires  none  by  appeal,*^  except  where  the  case 
is  tried  de  novo."^  The  record  should  contain  everything  essential  to  a  review  of  the 
proceeding."'  An  oral  amendment  to  the  pleadings  not  inconsistent  with  the  judg- 
ment may  be  proven  by  testimony  of  the  justice."*  The  justice's  statement  of  the 
evidence  is  no  part  of  his  return  on  appeal.""  The  record  cannot  be  amended  so  as  to 
make  a  new  party  subject  to  the  judgment."" 

Dismissal.'''' — The  appellate  court  may  dismiss  the  appeal  for  want  of  prosecu- 
tion"^ if  it  has  jurisdiction  of  the  parties,""  and  should  dismiss  the  action  if  the  jus- 
tice had  not  jurisdiction  origiaally.''" 


52.  A  statute  requiring  that  on  appeal 
from  a  Justice's  Judgment  he  shall  deliver 
"A  duly  certified  transcript  of  all  the  docket 
entries  in  the  case"  is  complied  with  by  a 
certificate  to  a  return  that  it  ■was  a  full 
and  true  copy  of  all  the  entries  of  the 
record.  Marshall  v.  Keed  [Del.  Super.]  61 
A.   945. 

53.  A  Justice  who  fails  to  comply  with 
a  rule  requiring  him  in  case  of  appeal  to 
transmit  his  record  to  the  appellate  court 
may  he  enforced  to  do  so  by  the  appellate 
court.     Bedus  v.  Gamble  [Miss.]  37  So.  1010. 

54.  Rev.  Codes  1899,  §  6771a,  providing 
that  the  district  court  may  dismiss  an 
appeal  from  the  Justice  court  for  failure  on 
the  part  of  the  appellant  to  cause  the  tran- 
script to  be  transmitted  is  not  mandatory. 
De  Foe  V.  Zenith  Coal  Co.  [N.  D.]  103  N. 
W.  747. 

55.  Where  the  transcript  was  filed  before 
the  motion  to  dismiss  was  granted  and  the 
record  affirmatively  showed  that  respondent 
had  not  been  prejudiced  by  the  delay,  it 
was  error  to  dismiss  for  failure  to  file  the 
transcript  in  time.  De  Foe  v.  Zenith  Coal 
Co.    [N.  D.]   103  N.  W.  747. 

56.  Under  a  statute  requiring  the  Justice 
to  transmit  the  record  to  the  circuit  court 
on  or  before  the  first  day  of  the  next  term, 
where  a  justice  died  before  an  appeal  wa-s 
perfected  and  the  statutory  requirements  In 
such  case  were  complied  with,  the  circuit 
court  acquires  Jurisdiction  if  the  record  Is 
transmitted  by  the  successor  of  the  deceased 
justice  to  the  next  term  after  he  qualified. 
Brennan  v.  Straas   [Miss.]   37  So.  956. 

57.  Woods  V.  Oregon  Short  Line  R.  Co. 
[Or.]    81'  P.    235. 

58.  Brown  v.  Dutton  [Tex.  Civ.  App.]  85 
S.  W.  454.  Where  the  appellate  court  has 
acquired  Jurisdiction  of  the  appeal,  it  may 
compel  the  Justice  to  amend  and  correct  his 
certificate  so  as  to  show  the  facts.  Woods 
V.  Oregon  Short  Line  R.  Co.  [Or.]  81  P.  236. 
The  mere  fact  that  the  transcript  sent  up 
fails  to  show  that  a  written  notice  of  appeal 
signed  by  or  on  behalf  of  the  appellant  had 
been  filed  with  the  Justice,  and  that  the 
appeal  bond  had  been  filed,  does  not  afford 


legal     ground    for    dismissing    the    appeal. 
Lazarus  v.  Martling    [N.  J.  Law]    62  A.  188. 
69.     See    4    C.    L.    383. 

60.  Pleadings  in  two  actions  against  the 
same  defendant  held  to  show  that  he  was 
a  resident  of  the  county  in  which  the  actions 
were  tried.  Hall  v.  Sullivan,  70  S.  C.  397, 
50  S.  E.  27..  In  a  statutory  proceeding. 
Hickey  v.  Conley,  24  Pa.  Super.  Ct.  388. 
Under  Rev.  St.  1899,  §  3839,  giving  a  Justice 
of  the  township,  in  which  an  injury  to  stock 
by  railroads  happened.  Jurisdiction,  that  the 
injury  occurred  in  the  township  where  the 
action  was  brought,  is  Jurisdictional.  Shaw 
V.  St.  Louis,  etc.,  R.  Co.,  110  Mo.  App.  561, 
85  S.  W.  611.  Record  held  to  show  Jurisdic- 
tion. State  V.  Mosman  [Mo.  App.]  87  S.  W. 
75. 

61.  Southern  R.  Co.  v.  Born  Steel  Range 
Co.  [Ga.]  50  S.  B.  488;  Oppenheimer  v.  Regan 
[Mont.]   79  P.   695. 

62.  Under  the  rule  that  an  appeal  on  ques- 
tions of  law  or  fact  must  be  tried  de  novo 
the  appellate  court  acquires  Jurisdiction  by 
such  an  appeal,  though  the  Justice  rendered 
the  Judgment  appealed  from  without  having 
acquired  Jurisdiction,  Armantage  v.  Super- 
ior Court  of  Los  Angeles  County  [Cal.  App.] 
81   P.   1033. 

63.  To  enable  the  district  court  to  review 
the  proceedings  before  a  Justice,  relating  to 
a  motion  to  quash  the  service  of  a  summons 
made  by  a  person  specially  deputed  for  the 
purpose,  the  summons,  motion,  affidavits 
used  in  support  of  the  motion,  an  agreement 
of  counsel  respecting  the  facts,  and  the  Jus- 
tice's ruling  must  all  be  preserved  in  the 
bill  of  exceptions.  Madden  v.  Biedel  [Kan.] 
80  P.  45. 

64.  Peeples  v.  Slayden-Kirksey  Woolen 
Mills  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  144, 
90  S.  W.  61. 

65.  Vinson  v.  Knight,  137  N.  C.  408,  49 
S.    B.    891. 

66.  Where  a  Judgment  has  been  recovered 
against  the  husband  alone,  the  record  can- 
not be  amended  In  the  court  of  common 
pleas  by  adding  the  name  of  the  wife  as  a 
party.  Doerr  v.  Gray  bill,  24  Pa.  Super.  Ct. 
321 

67.  See  4  C.  L.  381. 
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Pleadings  On  appeaV^  may  be  filed  at  any  time  witliin  the  prescribed  period.''^ 
Amendments  not  changing  tlie  cause  of  action  but  only  perfecting  the  one  originally 
attempted  to  be  stated/^  or  making  clear  an  ambiguous  pleading/*  should  be  allowed 
if  filed  within  the  statutory  period,'^  but  a  different  cause  of  action  cannot  be  sub- 
stituted/^ nor  can  a  pleading  be  varied  or  contradicted  by  an  indorsement  on  its 
back.''  In  Pennsylvania  if  the  statement  shows  a  good  cause  of  action  the  de- 
fendant is  required  to  file  an  affidavit  of  defense,"  and  defects  in  one  sufficient  to 
bar  another  action  for  the  same  cause  are  waived  by  going  to  trial  on  the  merits.'" 

A  case  is  usnaTly  tried  de  novo  where  appealed^"  providing  there  were  issues  join- 
ed in  the  justice  court,'^  hence  a  judgment  transcending  jurisdiction  may  be  appeal- 
ed f  rom,*^  but  if  no  trial  was  had  in  the  justice  court  there  can  be  no  trial  de  novo  on 
appeal.'^  On  a  trial  de  novo  the  same  theory  will  be  adopted  as  prevailed  in  the 
justice  court.**  The  procedure  is  goverriied  by  the  rules  of  the  appellate  court.'*  A 
variance  between  the  summons  and  complaint  cannot  be  availed  of  in  the  appellate 


68.  It  is  not  an  abuse  of  discretion  for 
the  circuit  court  to  dismiss  an  appeal  from 
the  justice  court  for  want  of  prosecution. 
Equitable  Fire  Ins.  Co.  v.  Fishburne  [S.  C] 
SI    S.    B.    S2g. 

69.  Where  an  appeal  is  perfected  but 
appellee  is  not  summoned  and  does  not  ap- 
pear, the  appellate  court  is  without  juris- 
diction of  the  person  of  appellee  and  cannot 
dismiss  for  want  of  prosecution.  Hecht  v. 
Franklin,   113  III.  App.   467. 

70.  See  4  C.  L.  384,  n.  21  et  seq.  Where 
the  appellate  court  has  the  same  power  to 
examine  the  cause  and  render  the  same 
Judgment  the  justice  should  have  rendered, 
if  it  is  found  that  the  justice  had  no  juris- 
diction the  action  as  distinguished  from  the 
appeal  should  be  dismissed.  Miltimore  v. 
Hoffman  [Wis.]  104  N.  W.  841.  Where  a 
justice  dismissed  an  action  because  title  to 
realty  was  put  in  issue,  an  appeal  from  the 
justice  should  likCTvise  have  been  dismissed. 
Hudson  V.  Hodg-e   [N.  C]   51  S.  E.   955. 

71.  See  4  C.  L.   385. 

72.  Last  answer  day,  where  the  appeal  is 
from  a  justice  of  the  peace  to  the  common 
pleas,  is  the  third  Saturday  after  the  return 
day  of  the  summons  and  a  default  judgment 
taken  prior  to  such  date  is  irregular.  Ely- 
ria  Milling  Co.  v.  Swartz,  3  Ohio  N.  P.  (N. 
S.)   251. 

73.  Witt  V.  Willis  [Ky.]  85  S.  W.  2-23. 
Amendment  to  the  statement  held  not  to  be 
a  substitution  of  a  different  cause  of  action. 
Allen   V.   Goodrich   [Mo.   App.]    85   S.  W.   910. 

74.  Where  on  appeal  it  appears  that 
though  the  action  is  in  trespass  the  state- 
ment was  ambiguous  as  to  whether  the  ac- 
tion was  in  tort  or  on  contract,  and  the 
defendant  pleaded  nonassumpsit  and  went 
to  trial  on  the  merits,  the  appellate  court 
will  permit  the  statement  to  be  amended. 
Brown  v.  Kirk,   26  Pa.  Super.  Ct.  157. 

76.  Code  §  4568,  providing  that  if  an  ap- 
peal be  taken  from  a  default  judgment  de- 
fendant may  before  noon  of  the  second  day 
of  the  term  at  which  the  appeal  is  triable, 
file  any  necessary  pleadings,  is  discretionary 
as  to  the  time,  and  it  is  an  abuse  of  discre- 
tion to  refuse  to  permit  the  filing  of  an 
answer  after  such  time  but  before  the  case 
was  reached  for  hearing.  Edwards  Loan  Co. 
V.   Skinner    [Iowa]    102   N.   W.   828. 


76.  Rev.  St.  1899,  §  3853,  does  not  author- 
ize a  statement  alleging  a  cause  of  action 
for  goods  sold  so  as  to  charge  a  cause 
against  a  carrier  for  injuries  to  goods  in 
transit.  Adier  v.  St.  Louis  &  S.  F.  R.  Co., 
110  Mo.  App.  339,   85  S.  W.  948. 

77.  A  statement  in  the  form  of  an  account 
for  goods  sold  cannot  be  amended  on  appeal 
to  state  a  cause  for  injuries  to  goods  In 
transit  because  of  an  indorsement  "damages 
for  injuries  to  goods  in  transit  as  per  state- 
ment hereto  attached."  Adler  v.  St.  Louis 
&  S.  P.  R.  Co.,  119  Mo.  App.  339,  85  S.  W.  948. 

78.  Spetz  V.  Howard,  23  Pa.  Super.  Ct.  420. 
7».     Where    the    statement    on    appeal    is 

defective  and  would  hot  have  sustained  a 
summary  judgment  for  want  of  a  sufficient 
affidavit  of  defense,  yet  if  defendant  answers 
and  goes  to  trial  on  the  merits  he  waives 
such  defects  if  the  statement  is  sufficient 
to  bar  another  action.  Siegel  v.  Hirsch,  26 
Pa.   Super.  Ct.    398. 

80.  See  4  C.  L.  385.  On  appeal  to  the 
superior  court  all  litigated  questions  are 
tried  de  novo.  Falkner  v.  Pilcher,  137  N. 
C.  449,  49  S.  E.  945. 

81.  Code  Civ.  Proc.  §  3068  provides  that  in 
certain  cases  if  issue  of  law  or  fact  is  joined 
the  appellant  may  in  his  notice  of  appeal 
demand  a  new  trial  in  the  appellate  court. 
Held,  where  defendant  suffered  a  default 
and  no  issue  of  law  or  fact  was  joined,  he 
was  on  appeal  only  entitled  to  be  heard  on 
questions  of  law.  Doughty  v.  Picott,  105 
App.  Div.  339,  94  N.  T.  S.  43.  A  defendant 
who  suffers  a  default  and  appeals  from  the 
judgment  against  him  cannot  ask  a  trial  de 
novo  nor  a  new  trial  in  a  justice  court, 
under  Code  Civ.  Proc.  §  3064,  unless  there 
was  an  issue  of  law  or  fact  made  in  the 
justice  court.  Doughty  v.  Picott,  105  App. 
Div.  339,  94  N.  T.  S.  43,  overruling  Thorn  v. 
Roods,  47  Hun  [N.  T.]   433. 

82.  State  v.  Mosman  [Mo.  App.]  87  S. 
W.    75. 

83.  Cfernent   v.    Breaux    [La.]    38   So.   900. 

84.  Jerome  v.  Rust   [S.   D.]   103  N.  W.   26. 

85.  On  appeal  from  the  justice  court  the 
case  stands  for  trial  de  novo  and  the  pro- 
cedure is  governed  by  the  practice  in  the 
appellate  court.  Slaughter  v.  Strouse  [Colo 
App.]    79   P.    972. 
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court.^'  Where  the  trial  is  not  de  novo  the  ordinary  rules  as  to  saving  questions  for 
review*'  and  review  of  questions  of  fact**  apply.  Where  an  appeal  is  tried  by  the 
court  a  transcript  of  the  justice's  record  is  admissible.*"  On  writ  of  error  from  the 
district  to  the  justice  court,  issues  of  law  only  may  be  determined,""  and  these  must 
appear  from  the  record  and  proceedings  as  returned  by  the  justice."^  An  issue  of 
fact  as  to  the  jurisdiction  of  the  justice  may  not  be  first  raised  on  writ  of  error  to  the 
district  court  and  there  tried. "^ 

Judgment.^^ — The  fact  that  a  cause  originates  in  a  justice  court  does  not  affect 
the  conclusiveness  of  the  judgment  in  an  appellate  court."*  Where  the  justice  made 
no  ruling  except  to  enter  judgment  after  a  hearing  on  the  merits,  the  district  court 
cannot,  on  dismissing  a  writ  of  error,  enter  judgment."° 

Further  appeal  or  error^^  may  be  had  only  from  appealable  judgments"'  and 
orders,"*  and  the  court  of  second  appeal  may  not  review  the  proceedings  in  the 
justice  court'."" 

§  6.  Certiorari.^ — Certiorari  is  allowable  if  a  justice  wrongfully  denies  an 
appeal,^  but  not  if  there  is  another  appropriate  remedy.'  The  action  of  an  appellate 
court  which' has  jurisdiction,  in  dismissijigan  appealirom  the  justice  court  cannot 


88.  The  summons  had  served  Its  purpose 
by  bringing  him  into  court.  Jerome  v.  Rust 
[3.  D.]    103  N.  W.   26. 

87.  An  irregularity  in  the  Judgment  not 
having  been  talien  advantage  of  by  motion  to 
set  aside  cannot  be  taken  advantage  of  on 
a  trial  de  novo  in  the  appellate  court  (Jer- 
ome V.  Rust  [S.  D.]  103  N.  W.  26),  but  a 
motion  to  require  a  plaintiff  to  elect  -which 
of  tvi^o  causes  of  action  for  the  same  wrong 
alleged  in  his  complaint  he  will  pursue  may 
be  made  for  the  first  time  on  appeal  (Harvey 
V.   Southern  Pac.   Co.    [Or.]    80   P.   1061). 

88.  A  verdict  based  on  conflicting  evi- 
dence is  conclusive.  A  verdict  in  a  justice's 
court  on  conflicting  evidence  will  not  be 
set  aside  on  certiorari  CWilliams  v.  Mangum 
[Ga.]  50  S.  E.  110),  and  a  Judgment  cannot 
be  reversed  because  against  the  weight  of 
evidence  unless  it  is  so  palpably  so  that 
it  could  not  have  been  reasonably  arrived 
at  (Brewer  v.  Califf,  92  N.  T.  S.  627).  Code 
Civ  Proc.  I  3063,  as  amended  by  Laws  1900, 
p  1277,  c.  553,  Justifies  a  county  court  in 
reversing  because  against  the  weight  of 
evidence  only  when  so  plainly  so  that  the 
Justice  could  not  have  reasonably  reached 
his  decision.  Clinton  v.  Russell,  95  N.  T. 
S.    321. 

89.  Keylon  v.  Missouri,  K.  &  T.  R.  Co. 
[Mo.   App.]    89   S.  W.    337. 

90.  Herald  Printing  Co.  v.  Walsh  [Iowa] 
103    N.   W.    473. 

91.  The  district  court  cannot  try  the  case 
de  novo  nor  permit  proof  of  facts  not  shown 
by  the  return  to  establish  error  relied  on. 
Herald  Printing  Co.  v.  Walsh  [Iowa]  103 
N.   W.   473. 

92.  Herald  Printing  Co.  v.  Walsh  [Iowa] 
103  N  W.  473.  Where  a  return  to  the  origi- 
nal notice  indicated  that  service  was  had  on 
the  defendants  in  the  township  in  which 
Judgment  was  entered,  in  the  absence  of 
Anything  to  the  contrary  in  the  Justices 
return  to  a  writ  of  error  it  is  presumed  that 
their  residence  was  such  as  to  have  confer- 
red   jurisdiction.     Id. 

93.  See   4   C.   L.   386. 


94.  Koehler  v.  Holt  Mfg.  Co.,  146  Cal. 
335,   80  P.   73. 

95.  The  cases  in  which  Judgment  may  be 
entered,  under  Code  §  4576,  are  those  in 
which  the  writ  has  been  sustained,  and  in 
such  cases  only  where  no  trial  is  necessary 
to  a  determination  of  the  case.  Simmons 
V.  Chicago,  etc.,  R.  Co.  [Iowa]  103  N.  W. 
954. 

96.  See  4  C.  L.  386. 

97.  A  judgment  of  the  court  of  common 
pleas  reversing  the  Judgment  of  a  Justice 
in  an  action  of  trespass  is  not  appealable. 
Minogue  v.  Ashland  Borough,  27  Pa.  Super. 
Ct.  506.  A  Judgment  of  the  court  of  common 
pleas  on  a  certiorari  to  a  Justice,  where'  the 
record  shows  that  the  Justice  had  Jurisdic- 
tion and  that  the  cause  of  action  was  within 
the  act  of  1810  as  amended  by  the  act  of  1879, 
is  not  appealable.  Phoenix  Iron  Works  Co. 
V.  Mullen,  25  Pa.  Super.  Ct.  547. 

98.  An  order  of  the  district  court  sustain- 
ing a  motion  to  dismiss  an  appeal  from  the 
justice  court  is  not  appealable  to  the  su- 
preme court.  Code  Civ.  Proc.  §  1722.  Franz- 
man  V.  Davies    [Mont.]   80  P.   251. 

99.  On  appeal  from  the  district  court  the 
supreme  court  cannot  directly  review  pro- 
ceedings in  the  cause  before  the  Justice. 
Simmons  v.  Chicago,  etc.,  R.  Co.  [Iowa] 
103  N.  W.  954. 

1.  See  4  C.  L.  386.  Where  a  recordari  is 
granted  by  the  superior  court  as  a  substitute 
for  an  appeal  and  is  not  docketed  at  that  or 
the  succeeding  term,  it  may  at  a  subsequent 
term  be  docketed  and  dismissed.  Clark's 
Code  [3rd  Ed.]  p.  731.  Johnson  v.  Grand 
Fountain  of  United  Order  of  True  Reformers, 
135  N.  C.  385,  47  S.  E.  463. 

2.  If  a  Justice  deny  an  appeal  in  forcible 
entry  after  statutory  requirements  have 
been  complied  with,  the  Judgment  may  be 
reviewed  on  certiorari.  Saxton  v.  Curley, 
112  111.  App.   450. 

3.  Where  the  Judgment  of  the  Justice  de- 
termines an  issue  of  fact  only  an  appeal  to 
the  Jury  and  not  certiorari  is  the  proper 
remedy.  Macon,  etc.,  R.  Co.  v.  Wright  [Ga.] 
50    S.    E.    466. 
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be  reviewed  on  certiorari.*  A  petition  for  certiorari  must  allege  error  so  specifical- 
ly and  distinctly  that  the  reviewing  court  may  understand  the  ground  of  error 
relied  on."  A  justice's  return  to  the  writ  is  conclusive.*  The  recitals  of  the  record 
cannot  be  contradicted  by  parol.^  A  justice's  judgment  clearly  right,  will  not  be 
disturbed  on  certiorari  though  the  reasoning  by  which  it  was  reached  was  erroneous.* 
Certiorari  to  compel  the  transmission  of  the  transcript  is  not  to  review  error,  hence 
the  bond  is  not  required'  and  the  parties  are  not  deprived  of  their  right  of  a  trial 
de  novo.^*  Pinal  judgment  may  be  rendered  within  the  discretion  of  the  court." 
On  certiorari  to  a  justice  the  case  may,  in  the  discretion  of  the  reviewing  court,  be 
finally  disposed  of^^  if  the  error  complained  of  is  one  of  law  which  must  finally 
govern  the  case.'^* 

§  7.  Criminal  jurisdiction  and  procedure}* — The  power  of  a  justice  to  issue 
warrants,  and  as  a  committing  magistrate,  and  the  procedure  looking  thereto,^*  and 
his  jurisdiction  of  prosecutions  for  crime/"  and  the  procedure  therein,^'  are  else- 
where fully  treated. 

KIDWAPPIKTG. 

The  taking  is  regarded  as  forcible  if  consent  was  procured  by  fraud  or  artifice 
or  if  the  child  was  too  young  to  consent.^'  The  Georgia  penal  code  requires  that 
the  kidnapping  of  a  child  below  eighteen  years  should  be  "from  its  parent  or  guar- 
dian"^' and  the  indictment  must  so  allege  or  that  there  was  neither  parent  nor 
guardian.^"  The  intent  to  detain  from  its  lawful  custodian  is  essential  to  the 
crime  of  "child  stealing."  ^'^  Any  detention  with  purpose  of  exacting  money  as  the 
price  of  liberation  is  within  the  Iowa  statute,^^  though  it  might  also  exhibit  the 
feature  of  robbery.^'  No  particular  length  of  time  of  detention  or  perfection  of 
plan  is  essential,^*  but  the  lack  of  plan  or  its  nonexecution  may  be  evidence  on  in- 
tent."" While  the  kidnapper  must  be  clearly  identified,  yet  it  is  for  the  jury,  and 
minor  discrepancies  in  the  evidence  will  not  overthrow  the  verdict."' 

Labels  ;  Labob  Unions  ;  Laches  ;  Lakes  anp  Ponds,  see  latest  topical  index. 


4.  Andrews  V.  Cook  [Nev.]  81  P.  303. 

5.  A  petition  setting'  forth  all  the  evi- 
dence and  allegring-  that  the  verdict  is  con- 
trary to  the  weight  thereof  and  is  without 
evidence  to  support  it  is  sufBcient.  Mathews 
V.  Parker  [Ga.]   52  S.  E.  322. 

6.  Wetmore  v.  Dean  [Mich.]  103  N.  W. 
166. 

7.  Webb  V.  McPherson  &  Co.  [Ala.]  38 
So.  1009. 

8.  Berry  v.   Robinson    [Ga.]    50   S.   E.    378. 

9.  10.     Redus  v.  Gamble  [Miss.]  37  So.  1010. 
il.     See  4  C.  L..  388,  n.  92. 

12.  Civ.  Code  of  1895,  §  4807.  Even 
though  the  evidence  before  the  justice  be 
conflicting  on  the  controlling  issues.  Susong 
V.  McKenna,  121  Ga.  97,  48  S.  E.  695.  See 
2   C.  Li.   1253,  n.  68. 

13.  "Where  certiorari  was  sustained  be- 
cause all  the  evidence  submitted  by  defend- 
ant In  certiorari  on  trial  before  the  magis- 
trate was  Inadmissible,  it  was  proper  to  re- 
fuse  to   render   final   judgment  and   to   re- 


mand the  case  for  new  trial.  Bass  Dry 
Goods  Co.  V.  Electric  Storage  Battery  Co. 
[Ga.]   61  S.  E.  579. 

14.  See    4    C.    Li.    388. 

15.  See  Arrest  and  Binding  Over,  5  C. 
L.  264. 

16.  17.  See  Indictment  and  Prosecution, 
5  C.   D.   1790. 

18,  19,  20.     Sutton  V.  State  [Ga.]  50  S.  E.  60. 

21.  Pen.  Code,  §  278.  People  v.  Black 
[Cal.]  81  P.  1099.  Evidence  that  one  dis- 
suaded girls  from  going  unprotected  into  a 
large  city  and  in  doing  so  persuaded  them  to 
go  to  a  near  by  summer  resort  where  he  left 
them  free  to  come  or  go  held  insufficient.    Id. 

22,  23.  Acts  29th  Gen.  Assem.  p.  105,  c.  142. 
Stats  V.  Leuth    [Iowa]   103  N.   W.   345. 

24,  25.  State  v.  Leuth  [Iowa]  103  N.  "W. 
345.  Evidence  held  sufficient  where  person 
was  lured  from  home  by  a  ruse  and  then  de- 
tained.    Id. 

20.     State  v.  Leuth   [Iowa]   103  N.  W.  345. 
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§  I.     Definitions  and  Distinctions    (345). 

§  2.  The  Contract  ot  Lease  and  Creation 
of  Tenancy  (346).  How  Created  or  Estab- 
lished (346).  The  Statute  of  Frauds  (347). 
Parties  to  the  Lease  (347).  Construction  of 
Leases  and  Proof  of  the  Terms  of  Tenancy 
(349).  Covenants  (351).  Deposits  as  Secu- 
rity for  Performance  (351).  Reformation 
(351).  Breach  of  Agreement  to  Make  Lease 
(351). 

§  3.  The  Dillercnt  Kinds  of  Tenancies  and 
Their  Incidents  (353).  Periodical  Tenancies 
(352).  Tenancy  at  Will  (352).  Tenancy  at 
Sufferance   (353). 

§  4.  Rights  and  Intereists  Remaining  in 
the    L.andlord    (353). 

A.  Reversion,    Seisin   and   Right    of   Re- 

entry  (353). 

B.  Estoppel    of    Tenant    to    Deny    Title 

(353). 
§  5.     Mutual  Rights  and  Llahllities  in  De- 
mised Premises    (354). 

A.  Occupation      and      Enjoyment      (354). 

Reservations  and  Conditions  of 
Use  (355).  Condition  of  Premises 
(356).  A  Covenant  for  Quiet  En- 
joyment (357).  Eviction  (358). 
Nature    of    Tenant's    Estate    (359). 

B.  Assignment    and    Sub-Letting    (360). 

C.  Repairs     and     Improvements;     Waste 

(361). 

D.  Insurance  and  Taxes  (363). 


E.  Injuries  from  Defects  and  Dangerous 
Condition       (363).       To      Stranger 
(365). 
P.  Emblements  and  Fixtures  (366).     Ma- 
nure  (367).     Fixtures   (367). 
G.  Options  of  Purchase  or  Sale  (368). 

§  6.  Rent  and  the  Payment  Thereof,  and 
Actionable  TTse  and  Occupation  (368).  De- 
fenses, Set-offs  and  Reductions  (370).  Ac- 
tionable Use  and  Occupation  (371).  Ground 
Rents   and   Perpetual   Leases    (372). 

§  7.     Rental  on  Shares  (373). 

§  8.  The  Term,  Termination  of  Tenancy, 
Renewals,  Holding  Over  (373).  Surrender, 
Abandonment  and  Eviction  (374).  Destruc- 
tion of  Premises  (375).  Forfeiture  (375). 
Notice  to  Vacate  and  Demand  of  Possession 
(377).  Renewal  Under  Express  Agreement 
(379).  Holding  Over  Without  Agreement 
(379). 

§  9.  Landlord's  Remedies  for  Recovery  of 
Rent  (381).  Parties  and  Procedure  General- 
ly (381).  Stipulated  Right  to  Relet  (381). 
Distress  (381).  Attachment  (382).  Liens 
and   Securities   for   Payment   of   Rent    (382). 

§  10.  Landlord's  Remedies  for  Recovery  of 
Premises  (384).  Right  of  Re-Bntry  and 
Remedies  Appropriate  Thereto  (384).  Pro- 
cedure   (385). 

§  11.  Liability  of  Third  Persons  to  Land- 
lord or  Tenant  (387). 

§  12.     Crimes    and    Penalties     (388). 


§  1.  Definitions  and  distinctions}^ — A  tenant  as  distinguished  from  a  guest 
of  an  innkeeper  or  lodging  house  keeper,^^  an  agent  of  the  landowner  in  posses- 
sion/" or  others  ia  or  upon  the  land/^  is  that  the  tenant  by  terms  of  his  letting 


27.  Scope  of  topic;  "Leases"  of  Chat- 
tels are  excluded  to  Bailment,  5  C.  Li.  342. 

28.  See   4    C.   L.    389. 

29.  See    2    C.    L.    608. 

30.  A  question  arises  sometimes  as  to  whe- 
ther a  person  in  possession  of  land  under  a 
contract  with  the  owner  is  his  agent  or  his  les- 
see, or  in  other  words  whether  the  relation 
is  that  of  principal  and  agent  or  landlord 
and  tenant.  This  depends  as  in  other  cases 
upon  the  construction  of  the  contract  and 
the  intention  of  the  parties.  The  question 
may  arise  when  it  is  sought  to  charge  one 
or  the  other  of  the  parties  for  repairs,  im- 
provements, and  the  like,  made  at  the  in- 
stance of  the  party  in  possession,  and  in 
many  other  cases.  Hawley  v.  Curry,  74  111. 
App.  309;  Ragsdale  v.  Meridian  Land  &  In- 
dustrial Co.,   71   Miss.    284. 

Where  a  person  occupied  land  under  an 
agreement  with  the  owner  for  a  fixed  period, 
and  had  the  right  to  receive  and  dispose 
of  the  rents  and  profits  as  he  saw  fit,  it 
was  held  that  the  relation  was  that  of  land- 
lord and  tenant,  though  no  rent  was  re- 
served, and  that  the  holding  was  not  con- 
sistent with  a  contention  that  an  indebted- 
ness tncurred  by  the  party  in  possession  for 
repairs,  etc.,  was  Incurred  by  him  as  agent 
of  the  landowner.  Hawley  v.  Curry,  74 
IlL  App.  309.  In  a  Mississippi  case  it  ap- 
peared that  a  person  claiming  to  be  the 
agent  of  the  lessee  of  certain  land  and  fix- 


tures had  charge  of  the  property  at  first 
under  a  power  of  attorney;  that  he  remained 
in  control  of  the  property  after  the  lessee 
had  become  financially  embarrassed,  and 
successfully  resisted  the  attempt  of  credit- 
ors to  secure  possession;  that  he  proved  a 
claim  for  advances  made  under  the  rent  con- 
tract against  the  estate  of  the  lessor;  that 
as  compensation  he  received  a  portion  of 
the  profits  derived  from  the  business  carried 
on  upon  the  property;  that  he  designated 
himself  and  the  original  lessee  in  various 
instruments  as  lessees;  that  on  the  purchase 
of  a  claim  of  the  original  lessee  he  was  vest- 
ed with  authority  by  the  latter  to  sue  there- 
on in  his  name,  and  it  was  stipulated  that 
the  assignee  should  be  saved  harmless  for 
the  costs  and  damages.  It  was  held  that 
the  relation  of  principal  and  agent  did  not 
exist,  but  that  the  alleged  agent  was  a  lessee 
or  assignee  of  the  term.  Ragsdale  v.  Meri- 
dian Land  &  Industrial  Co.,  71  Miss.  284. — ■ 
From  Clark  &  Skyles,  Agency,   §   11. 

31.  See  Licenses  to  Enter  on  Land,  4  C.  I* 
432;  Tenants  in  Common,  and  Joint  Tenants, 
4  C.  L.  1672;  Life  Estates,  Reversions  and 
Remainders,  4  C.  Xj.  438.  A-  grant  to  a  cor- 
poration, its  successors,  etc.,  without  limit 
of  time,  of  "all  the  oil,"  under  its  agree- 
ment to  drill  a  well  on  the  premises  within 
6  months  or  thereafter  to  pay  $160  annually, 
until  such  well  is  drilled  or  the  property 
reconveyed,    and    a    further   agreement   that 
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enters  and  has  the  nse  and  possession  of  the  land  for  a  period  less  than  life,  title 
remaining  in  the  landlord  which  the  tenant  acknowledges.^^  The  test  whether  an 
agreement  is  a  lease  or  a  license  is  whether  it  gives  exclusive  possession  of  the 
premises  against  the  world,  including  the  owner,  in  which  case  it  is  a  lease;  or 
whether  it  merely  confers  a  license  to  occupy  under  the  owner.'''  The  word  "use" 
when  applied  to  the  land  as  signifying  or  coupled  with  'Tseneiit"  imports  a  lease 
and  not  a  license.'*  The  word  "grant"  does  not  necessarily  import  that  more  than 
a  chattel  interest  is  given.'*  An  instrument  whose  terms  demise  all  coal  in,  under 
and  upon  a  tract  of  land,  with  the  unqualified  right  to  mine  and  remove  the  same, 
is  a  sale  of  the  coal  in  place,  whether  the  purchase  price  is  a  lump  sum,  a  certain 
rent  or  a  royalty,  and  notwithstanding  a  specified  time  for  taking  out  the  coal.'" 
But  in  Ohio  an  exclusive  lease  or  right  to  enter  upon,  mine,  and  remove  coal  from 
a  tract  of  land,  was  held  to  be  a  lease  and  not  a  sale  of  the  property,  and  the 
royalties  provided  therein  to  be  in  fact  rentals  and  no  more.'^  Persons  are  not 
landlord  and  tenant  who  have  merely  agreed  to  make  a  lease.'* 

§  2.  The,  contract  of  lease  ,  and  creation  of  tenancy..  How  created  or  es- 
tablished.^"— No  particular  words  are  necessary  to  constitute  a  lease  or  to  create 
the  relation  of  landlord  and  tenant;*"  but  any  language  by  which  possession  is 
transferred  for  a  limited  time,  for  a  stipulated  return,  creates  a  tenancy  and  is  in 
effect  a  lease.*^  It  is  not  necessary  that  the  words  "lease,"  "let"  or  "rent"  should 
be  used,*'  nor  is  any  particular  form  of  contract  required.*'  The  relation  may  be 
created  by  a  stipulation  in  a  contract  of  sale  in  the  nature  of  a  forfeiture  for  non- 
payment of  the  purchase  price.**     Taking  possession  is  conclusive  proof  of  ac- 


the  corporation  may  at  any  time  remove  its 
property  and  reconvey  the  premises,  is  a 
lease  at  an  annual  rental  of  $160.  after  the 
6  months,  at  the  option  of  the  lessee  only. 
Central  Ohio  Nat.  Gas  &  Fuel  Co.  v.  Eckert, 
70  Ohio  St.  127,   71  N.  B.  281. 

Renter  of  desk  room  not  a  tenant.  Swart 
V.  Western  Union  Tel.  Co.  [Mich.]  12  Det. 
Leg.  N.   609,  105  N.  W.  74. 

32.  See  2  C.  L.  608;  4  C.  L.  389;  1  Tiffany 
Real  Property  §§  35.  54,  57,  60;  18  Am.  & 
Eng.  Enc.  Law  [2d'  Ed.]   163. 

33.  An  Instrument  by  the  owner  letting  "his 
Ice  business  and  privileges  In  *  *  •  with 
the  use  and  beneiit  of  his  Ice  houses,"  for  a 
certain  term,  held  to  be  a  lease  of  the  ice 
houses  and  the  land  under  them.  Roberts 
V.  Lynn  Ice  Co.  [Mass.]  73  N.  E.  523.  A 
turpentine  lease  for  value,  part  paid  in  cash 
and  the  rest  afterward  paid  to  the  admin- 
istratrix, which  conveyed  the  timber  and 
right  of  "way  for  the  purpose  of  exercising 
the  privilege  of  boxing  and  under  which 
parties  were  put  into  possession,  could  not 
be  considered  a  mere  license  revoked  by  the 
death  o-f  the  maker.  Gex  v.  Dill  [Miss.]  38 
So.  193. 

34.  Though  the  word  "use"  is  ordinarily 
employed  -when  the  owner  contracts  to  give 
another  a  right  to  occupy  as  a  licensee,  yet 
the  words  "us^  and  benefit  of"  are  of  wider 
application  anl  mean  the  entire  beneficial 
interest  in  the  property,  as  granted  in  a 
lease.  Roberts  v.  Lynn  Ice  Co.  [Mass.]  73 
N.  B.   523. 

35.  "Granted  and  leased"  meant  only 
quiet  enjoyment.  Shenk  v.  Stahl  [Ind.  App.] 
74   N.    E.    538. 

36.  The  fact  that  the  instrument  is  called 
a.  lease  and  the  parties  are  described  as  les- 


sor and  lessee  does  not  change  the  legal  ef- 
fect. Dorr  V.  Reynolds,  26  Pa.  Super.  Ct. 
139. 

37.  Cleveland  Trust  Co.  v.  Columbus  & 
Hooking  Coal  &  Iron  Co.,  3  Ohio  N.  P  rN  S  ) 
424.  ~     ■ 

38.  Henderson  v.  Schuylkill  Valley  Clay 
Co.,   24  Pa.   Super.  Ct.   422. 

Entry  Is  neces-sary.     Browder   v.    Phinney 

37  Wash.   70,  79  P.   598;   Schlumpf  v.  Sasake, 

38  Wash.  278,  80  P.  457. 

39.  See  4  C.  L.   390. 

40.  Pickering  v.  O'Brien,  23  Pa.  Super.  Ct. 
125. 

41.  Granting  the  right  to  maintain  bill 
boards  on  land  creates  the  relation,  of  land- 
lord and  tenant.  Pickering  v.  O'Brien  23 
Pa.  Super.  Ct.  125.  A  contract  which  "grant- 
ed and  leased"  certain  land  as  long  as  it 
was  used  for  the  purpose  of  a  gas  well  was 
a  lease  terminable  on  the  ceasing  of  the  use 
of  the  property  for  gas.  Shenk  v.  Stahl 
[Ind.  App.]   74  N.  E.  538. 

43.     Merki    v.    Merki,    113    111.    App.    518. 

43.  Any  arrangement  or  understanding 
by  which  one  party  holds  for  or  under  an- 
other is  sufficient.  Cobb  v.  Roberison  [Tex.] 
86  S.  W.  746.  But  one  who  rents  desk  room 
of  a  tenant  of  an  office  is  not  a  tenant  and 
obtaiiis  no  interest  in  the  real  estate,  his 
right  oi  occupancy  ceasing  with  that  of  the 
tenant  and  his  remaining  thereafter  not  op- 
erating to  continue  the  tenant's  lease 
Swart  V.  Western  Union  Tel.  Co.  [Mich  1  12 
Det.  Leg.  N.   609,  105  N.  W.  74.. 

44.  Where  notes  were  given  for  several 
annual  instalments  of  the  purchase  price, 
each  stipulating  that  in  case  of  failure  to 
pay  at  maturity,  $80  was  to  be  paid  as  rent 
and    the     relation    of    landlord    and    tenant 
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eeptance  of  the  lease.-"  The  lease  is  neither  the  contract  nor  the  term,  but  merely 
the  written  evidence  of  the  one  and  the  muniment  of  title  to  the  other.*°  A  seal 
being  unnecessary  to  a  lease,  if  placed  thereon,  is  immaterial  and  does  not  make  the 
contract  a  specialty.*'  The  term  "demise"  does  not  necessarily  import  a  sealed  in- 
strument, but  may  include  a  parol  lease  as  well.*^  An  agreement  to  give  a  lease 
is  not  a  lease  unless  followed  by  occupation,*"  and  vests  no  estate  in  the  proposed 
lessee.^" 

The  lease  is  the  best  evidence,-^  but  secondary  proof  is  admissible  if  it  be 
lost."^  The  parties  may  if  their  words  so  intend  verbally  work  a  novation  of  the 
terms.^' 

The  statute  of  frauds^*  is  satisfied  by  a  written  agreement  which  necessarily  im- 
plies a  lease,^'''  and  when  too  vague  of  itself  an  actual  entry  may  be  required  to  give 
it  meaning.''^ 

Parties  to  the  lease.^'' — The  owner  of  real  estate  may  transfer  his  land  by  a 
lease  executed  by  him  alone, .  although  the  lease  contains  covenants  to  be  signed 
and  sealed  by  the  lessee,  for  they  may  be  waived  by  the  lessor."*  Under  the  Eeal 
Property  Law  of  New  York  a  lease  of  lands  may  be  signed  and  executed  by  the 
lessor  alone,  but,  if  accepted  by  the  lessee,  its  covenants  are  binding  upon  him.'' 
Partners  prosecuting  the  firm  business""  and  properly  authorized  agents,"^  including 


should  exist  with  all  the  rights  and  rem- 
edies to  enforce  collection,  the  effect,  on 
dsfault,  was  to  create  the  relation  of  land- 
lord and  tenant.  Rose  &  Co.  v.  Woods  [Ala.] 
39   So.    581. 

45.  Schlumpf  V.  Sasake,  38  Wash.  278,  80 
P.   457. 

46.  The  destruction  of  the  lease  as  a  pa- 
per by  consent  of  the  parties  does  not  neces- 
sarily affect  the  term.  Duncan  v.  Moloney, 
115  111.  App.  522. 

47.  Woolsey  v.  Henke  [Wis.]  103  N.  W. 
267. 

48.  Snedecor  v.   Pope    [Ala.]    39   So.    318. 

49.  Where  It  was  sought  to  enforce  as  a 
lease  a  mere  contract  to  lease  storerooms  to 
plaintiffs  for  three  years  It  was  incumbent 
on  plaintiffs  to  show  that  they  took  pos- 
session thereunder  to  establish  part  per- 
formance.    Browder  v.  Phinney,  37  Wash.  70, 

79  P.  598.  Where  defendant  contracted  to 
lease  premises  from  a  certain  date  but  re- 
fused to  accept  the  premises  or  accept  or 
sign  the  lease,  the  lease  was  not  consum- 
mated.    Schlumpf    V.    Sasake,    38    Wash.    278, 

80  P.    457.  „  „         ^, 

50.  Henderson  v.  Schuylkill  Valley  Clay 
Mfg.    Co.,    24   Pa.    Super.   Ct.    422. 

51  Where  the  parties  had  reduced  the 
lease  contract  to  writing  it  was  error  in 
a  criminal  prosecution  based  thereon  to  per- 
mit the  state  to  prove  its  terms  by  parol. 
Wilson   V.   State   [Ala.]    39   So.   776. 

sa  The  written  agreement  having  been 
destroyed  or  mislaid,  secondary  evidence  of 
its  contents  was  introduced.  Pickering  v. 
O'Brien,  23  Pa.  Super.  Ct.  125 

53.  An  agreement  to  "go  back  to  the  old 
lease"  held  to  simply  modify  the  later  one 
in  respect  to  amount  of  rent  and  not  to  re- 
store an  omitted  provision  for  termination 
of  the  lease  or  to  effect  a  new  lease  Se- 
curity Trust  &  Life  Ins.  Co.  v.  Cogswell,   96 

54.'  See  4  C.  L.  390,  and  Frauds,  Statute 
of,   5    C.  L.   1550. 


55.  A  written  contract,  conveying  for  a 
specified  consideration  an  interest  in  the 
saloon  business  and  fixtures,  given  by  the 
lessee  of  a  hotel,  to  continue  for  the  re- 
mainder of  his  term,  was  sufficient  to  sat- 
isfy the  statute  of  frauds.  Lamb  v.  Hall 
[Cal.]    81   P.   288. 

56.  Where  an  Instrument  was  a  mere 
agreement  to  lease  premises  for  three  years 
which  were  so  indefinitely  described  as  not 
to  be  identifiable  from  the  description  it- 
self, was  not  signed  by  lessees  and  did  not 
purport  to  obligate  them  as  lessees,  it  was 
necessary  for  plaintiffs,  in  order  to  have  It 
construed  as  a  lease,  to  show  part  perform- 
ance of  it,  under  the  statute  of  frauds,  by  a 
taking  possession  of,  the  premises  thereun- 
der. A  mere  allegation  in  defendant's  an- 
swer that  it  was  agreed  that  the  tenancy 
which  plaintiffs  claimed  under  the  instru- 
ment should  be  terminated  was  not  an  ad- 
mission that  plaintiffs  took  possession  under 
the  instrument.  Browder  v.  Phinney,  37 
Wash.   70,  79  P.   598. 

57.  See  4  C.  L.  389. 

58.  j>  lease  was  drawn  in  duplicate,  and 
the  lessor  executed  it,  but  the  lessee  struck 
out  the  covenant  requiring  him  to  insure  the 
buildings,  with  consent  of  the  lessor  and 
in  his  presence,  and  then  executed  it.  Held, 
that  the  lessor  waived  execution  of  any 
covenants  except  those  signed  by  the  lessee. 
Braman  v.  Dodge  [Me.]  60  A.  799. 

i59.  Where  the  lessee  is  a  corporation  not 
yet  organized,  but  the  lease  is  meanwhile 
placed  in  the  hands  of  a  committee  for  the 
corporation,  by  'which  it  is  afterward  ac- 
cepted and  ratified,  it  becomes  binding  on 
such  corporation.  Applying  Ij.  1896,  p.  592, 
c.  547,  §  207.  Thistle  v.  Jones,  45  Misc.  215, 
92    N.    T.    S.    113. 

60.  The  leasing  of  premises  in  "which  to 
publish  a  local  newspaper  is  within  the  gen- 
eral scope  of  such  business  and  a  partner 
has    prima   facie   authority    to    bind   his    firm 
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a  co-tenant  representing  the  others/^  may  make,  execute  and  change  or  cancel 


therefor.     Woolsey   v.   Henke    [Wis.]    103   N. 
W.  267. 

61.  NOTE.  Authority  of  Agents:  Where 
a  lease  is  of  such  a  nature  that  it  is  requir- 
ed to  be  under  seal,  authority  to  make  it 
must  also  he  under  seal;  but  where  the  lease 
need  only  be  written,  and  is  not  required 
to  be  undei^  seal,  the  authority  to  make  the 
same  may  be  given  by  parol  (Lake  v.  Camp- 
bell, 18  111. '106);  and  where  an  agent  is  au- 
thorized to  lease  he  may  enter  into  an  agree- 
ment to  lease,  which  will  be  binding  on  the 
principal,  whether  such  agreement  be  for 
the  agent's  own  benefit  or  for  the  benefit  of 
his  principal,  for  in  either  case  the  principal 
would  be  entitled,  as  against  the  agent,  to 
the  benefit  of  the  contract  (Taylor  v.  Salmon, 
4  Mylne  &  C.  138). 

It  is  not  necessary  that  an  agent's  author- 
ity to  lease  or  rent  should  be  given  to  him 
expressly;  but  it  may  be  implied  as  reason- 
ably necessary  and  proper  for  carrying  out 
some  other  general  power  granted  to  him,  or  it 
may  be  implied  from  the  acts  of  the  prin- 
cipal In  recognizing  or  holding  the  agent  out 
as  possessing  such  authority.  Hitchens  V. 
Rioketts,  17  Ind.  625;  Amory  v.  Kamnoffsky, 
117  Mass.  361,  19  Am.  Rep.  416;  Boker  v. 
Chicago,  B.  &  Q.  R.  Co.,  8  Mo.  App.  223; 
Gillis  V.  Bailey,  17  N.  H.  18.  But  see  How- 
ard v.  Carpenter,  11  Md.  259,  where  it  is  held 
that  an  attorney  either  at  law  or  in  fact 
has  no  authority  to  make  a  lease  or  confirm 
an  imperfect  one,  or  to  perfect  an  inchoate 
agreement  for  a  lease  of  property  of  his 
principal  or  client,  unless  authority  for  such 
purpose  Is  expressly  given.  Thus,  where 
an  agent  -was  engaged  to  carry  on  a  mer- 
cantile business,  to  do  which  it  was  neces- 
sary to  rent  a  house,  the  principal  was  bound 
for  the  rent  thereof,  whether  he  expressly 
authorized  the  agent  to  make  the  contract 
or  not,  since  an  agent,  to  conduct  a  given 
business,  necessarily  has  authority  to  do 
everything  which  Is  essential  to  the  per- 
formance of  his  duty.  Baldwin  v.  Garrett, 
111  Ga.  876.  So  the  powers  of  a  general 
agent  of  the  owner  of  a  railroad  are  such 
as  will  warrant  him  in  executing  a  lease  of 
property  to  be  used  as  a  ticket  office  for 
the  railroad.  Bcker  v.  Chicago,  B.  &  Q.  R. 
Co.,  8  Mo.  App.  223.  But  the  general  agent 
of  a  corporation  cannot,  by  virtue  of  his 
general  authority  to  manage  the  affairs  of 
the  corporation,  make  a  lease  for  the  pur- 
pose of  trying  title  to  land;  and  the  fact 
that  he  has  been  accustomed  to  make  leases 
of  lands  in  the  possession  of  the  corporation, 
without  objection  by  the  latter,  is  not  suffi- 
cient evidence  of  authority  to  make  such  lease 
to  try  a  disputed  title.  Gillis  v.  Bailey, 
17  N.  H.  18.  So  an  authority  to  make  a 
new  lease  or  to  change  one  already  made 
will  not  be  implied  from  a  power  to  collect 
rent  (Indianapolis  Mfg.  &  Carpenters  Union 
V.  Cleveland,  C,  C.  &  I.  R.  Co.,  45  Ind.  281; 
Weil  V.  Zodiag,  34  La.  Ann.  982;  Davidson 
v.  Blumor,  7  Daly  [N.  Y.]  205;  Tryon  v. 
Davis,  8  Wash.  106)  or  from  the  fact  that 
the  agent  had  previously  rented  the  same 
property  or  had  given  his  receipt  for  rent 
due  (Weil  v.  Zodiag,  34  La,  Ann.  982) ;  nor 
will  the  fact  that  an  agent  is  a  general  one 
at  the  place  where  he  resides  and  has  gen- 
eral power  to  transact  business  relating   to 


the  principal's  property  give  such  agent 
power  to  alter  the  terms  of  a  sealed  lease, 
accepting  a  less  amount  for  the  rent  of  the 
property  and  changing  the  time  of  payment 
thereof  (Halladay  v.  Underwood,  90  111.  App. 
130). 

The  authority  of  an  agent  authorized  to 
lease  his  principal's  land  extends  not  alone 
to  what  is  necessary  therefor,  but  to  that 
which  is  "proper,  usual,  and  reasonable," 
as  well  as  necessary.  Durkee  v.  Carr,  38 
Or.  189.  Thus,  where  an  agent  has  authority 
to  lease  he  also  has  implied  power  to  accept 
a  surrender  of  (Amory  v.  Kamnoffsky,  117 
Mass.  351,  19  Am.  Rep.  416)  or  to  renew, 
a  lease  (Emerson  v.  Goodwin,  9  Conn.  423). 
So  such  an  agent  may  make  representations 
or  warranties  as  to  the  condition  of  the 
property  which  he  Is  authorized  to  lease 
(Matteson  v.  Rice,  116  Wis.  328),  and  the 
fact  that  the  agent  believed  the  representa- 
tions to  be  true,  and  had  no  intention  of 
deceiving  the  lessor,  does  not  affect  the 
principal's  liability.  But  such  an  authority 
carries  no  authority  to  cancel  the  lease  (Fa- 
vllle  v.  Lundvall,  106  Iowa,  135)  nor  to  sur- 
render it,  where  the  agent's  authority  was 
to  create,  convey,  or  assign  the  lease  (Ram- 
say V.  Wilkie,  36  N.  T.  St.  Rep.  864),  where 
it  is  held  that  under  the  New  York  statute 
of  frauds  declaring  that  no  estate  or  in- 
terest in  lands,  other  than  a  lease  for  a 
year,  shall  be  created,  assigned,  surrendered, 
or  declared  unless  by  act  or  operation  of 
law,  or  by  deed  subscribed  by  the  party 
creating,  etc.,  by  his  lawful  agent  thereunto 
authorized  by  writing,  the  lawful  agent 
must  be  specially  authorized  in  writing  to 
surrender  the  lease;  nor  can  such  an  agent 
enter  into  a  covenant  to  repair  or  rebuild 
a  house  which  he  has  leased  (Halbut  v.  For- 
rest City,  34  Ark.  246).  Authority  to  lease 
farms  and  collect  rents  does  not  give  the 
agent  implied  power  to  license  telegraph 
companies  to  erect  poles  in  the  highway  in 
front  of  such  farms.  American  Tel.  .&  Tel. 
Co.  V.  Jones.  78  111.  App.  372.  An  agent  to 
lease  lands  has  no  authority  to  subject  the 
rents  thereof  to  the  lien  of  advancements  of 
agricultural  supplies  made  to  the  tenant, 
by  one  who  believed  the  lands  belonged  to 
the  agent,  if  the  principal  did  nothing  to 
produce  such  belief  or  otherwise  mislead  the 
parties  to  the  transaction.  Loftin  v.  Cross- 
land,    94   N.   C.    76. 

As  a  general  rule  an  agent  must  lease 
only  for  the  period  for  which  he  is  author- 
ized (Antoni  v.  Belknap,  102  Mass.  193;  Page 
V.  Wight,  96  Mass.  182),  and  if  he  exceeds 
his  authority  In  that  respect  the  lease  will 
be  good  only  for  the  period  for  which  he 
had  the  power  to  make  it  (Alexander  v. 
Alexander,  2  Ves.  Sr.  644.  Compare  Roe  v. 
Prideaux,  10  East,  158).  Thus  a  lease  of 
land  for  years,  given  during  the  absence  of 
landowner  from  the  country  by  an  agent 
having  authority  only  to  "take  charge  of 
the  land  while  he  was  gone,  and  make  it 
pay  the  best  way  he  could,"  Is  terminable 
by  the  landowner  on  his  return.  Antoni  v. 
Belknap,  102  Mass.  193.  So  an  agent,  au- 
thorized to  negotiate  for  or  make  a  lease 
for  three  years,  has  no  authority  to  make 
one  for  three  years  with  the  privilege  to  the 
lessee    of    a    renewal    for    two    years    more. 
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leases.  Where  a  party,  as  lessor,  executes  a  lease  as  the  agent  of  an  undisclosed 
principal,  he  is  personally  responsible  thereon,  unless  superseded  by  his  principal, 
and  he  may  sue  to  recover  possession  and  for  damages  for  failure  to  quit  and  sur- 
render at  the  expiration  of  the  term,"^  and  the  rule  that  an  undisclosed  principal  is 
liable  for  the  contract  of  his  agent  does  not  apply  in  the  case  of  a  lessee  in  a  lease 
under  seal.°*  Tenants  in  common  may  by  express  agreement  establish  the  rela- 
tion of  landlord  and  tenant  between  them;®""  but  such  relation  wiU  not  be  implied 
in  the  absence  of  any  well-defined  intention  to  create  it.""" 

There  may  be  a  novation  to  the  sublessee  if  he  is  party  to  a  new  lease."'  The 
vendee  of  leased  property  steps  into  the  shoes  of  the  lessor."*  The  provisions 
of  the  New  York  Eeal  Property  Law,  relative  to  the  power  of  a  trustee  to  make  a 
lease  of  real  estate  during  the  lifetime  of  the  beneficiary,  were  intended  to  extend 
rather  than  restrict  the  power."' 

Construction  of  leases  and  proof  of  the  terms  of  tenancy.'"' — A  lease  must 
describe  the  land  at  least  so  as  to  be  ascertainable'^  and  define  the  term,''^  and  parol 


Schumacher  v.  Pabst  Brewing  Co.,  78  Minn. 
50. 

If,  however,  no 'limitation  Is  put  upon  the 
time  for  which  he  may  lease,  he  may  use 
his  discretion  in  the  matter,  and  lease  for 
such  a  time  as  all  the  circumstances  of  the 
particular  case  would  seem  to  warrant.  Thus, 
where  such  authority  is  given  to  him,  with- 
out any  restriction  as  to  the  period  for 
which  he  is  to  lease,  a  lease  for  a  year  made 
by  him  will  be  binding  on  the  principal. 
Babin  v.  Ensley,  14  App.  Dlv.  548,  43  N.  T. 
S.  849.  Where  a  person  seeks  to  establish  a 
lease  to  him  by  an  agent,  the  burden  of 
proof  Is  on  such  person  to  show  that  the 
agent  had  authority  to  make  a  lease  for  the 
term  which  he  seeks  to  establish.  Weil  v. 
Zodiag,  34  Da.  Ann.   982. 

Where  an  agent  is  employed  to  lease  prop- 
erty, he  has  no  implied  authority  to  make 
representations  as  to  the  title  of  the  same 
<Tondro  v.  Cushman,  5  Wis.  279),  nor  can 
he  make  his  nonconsenting  principal  a  joint 
lessor  with  the  agent  of  the  latter's  property 
(La  Point  v.  Scott,  36  Vt.  604;  Loftin  v. 
Crossland,  94  N.  C.  76).  Authority  to  make 
representations  respecting  the  leased  prop- 
erty, however,  may  be  expressly  given  to  an 
agent;  and  authority  to  make  representa- 
tions to  any  person  bearing  a  letter  from 
the  landlord  instructing  him  to  show  the 
premises  to  the  bearer  also  authorizes  him 
to  make  such  representations  to  one  who 
presents  himself,  as  a  prospective  purchaser, 
without  such  a  letter  (Briggs  v.  Dunne.  168 
111.  226).- — From  Clark  &  Skyles,  Agency,  §§ 
248-252. 

Kstoppel  to  deny  agency!  Where  the  own- 
er authorizes  an  agent  to  lease  property 
and  receives  rent  therefor,  he  is  estopped  to 
deny  the  execution  of  the  lease.  Nlles  v. 
Gonzales    [Cal.    App.]    82    P.    212. 

62.  Where  one  of  several  co-owners,  with 
the  approval  of  another  and  no  apparent 
objections  by  the  rest,  leased  the  premises 
and  the  lessee  entered,  held  possession  and 
paid  rent,  it  was  presumed  that  the  lease 
was  made  with  the  knowledge  and  consent 
of  all  the  owners.  Schwartz  v.  MoQuaid,  214 
111.  357,  73  N.  B.  582. 

63.  An  affidavit  and  bond  for  a  writ  of 
sequestration    in    aid    of    such    suit    may   be 


properly    made    by    him.     Hunter    v.    Adoue 
[Tex.  Civ.  App.]  86  S.  W.  622. 

64.  Where  the  lessee  in  such  a  lease  al- 
lowed another  party  to  carry  on  business  in 
the  -premises,  which  he  conducted  as  her 
agent,  the  landlord  could  not  treat  such 
third  person  as  the  undisclosed  principal  of 
the  lessee  in  the  lease  and  recover  from  her 
for  use  and  occupation  of  the  premises. 
Lenney  v.   Finley,   118  Ga.   718,   45   S.  E.   593. 

65.  See   4   C.   L.   389. 

66.  A  bankrupt  occupied  premises  for 
several  years,  belonging  to  him  and  his  wife's 
father  in  common;  the  latter  deeded  to 
the  bankrupt,  who  subsequently  deeded  to 
claimant,  his  wife's  mother.  Neither  con- 
sideration for  the  conveyances  nor  any  in- 
tention to  change  the  bankrupt's  actual 
relation  to  the  property  was  apparent.  Held, 
that  there  was  no  Implied  promise  on  his 
part  to  pay  rent  which  would  support  a 
claim  therefor  against  his  estate.  In  re 
Miller,   132   P.    414. 

67.  Where  rent  was  payable  under  a  lease 
at  the  end  of  each  month,  the  fact  that  a 
sublessee  insisted  that  its  rent  was  due  on 
the  IBth  of  each  month  negatived  any  claim 
that  the  sublessee  had  assumed  the  position 
of  the  original  lessee.  Wray-Austin  Ma- 
chinery Co.  V.  Flower  [Mich.]  12  Det.  Leg. 
N.    214,    103   N.  W.    873. 

68.  Houssiere  Latreille  Oil  Co.  v.  Jen- 
nings-Heywood  Oil  Syndicate  [La,]  38  So.  932. 

69.  Laws  1896,  p.  573,  c.  547,  §  86.  Under 
this  section  a  5  year  lease  with  an  option  of 
a  5  year  renewal  is  enforceable  against  the 
trustee,  subject  to  the  contingency  of  ter- 
mination by  the  beneficiary's  death  during 
the  term.     Weir  v.  Barker,  93  N.  Y.  S.  732. 

70.  See    4    C.    L.    391. 

71.  The  failure  to  give  in  the  body  of  a 
lease  the  state  and  Cvyunty  where  the  de- 
mised lands  lie  does  not  affect  the  validity 
of  the  lease,  where  they  are  duly  recited  at 
the  head  of  the  lease  and  the  lease  was  ac- 
knowledged and  recorded  in  the  county  so 
named,  and  the  premises  were  otherwise 
identified.     Gex  v.  Dill  [Miss.]  38  So.  193. 

72.  Where  a  turpentine  lease  for  three 
years  did  not  fix  the  time  of  beginning  or 
ending,  but  work  was  begun  under  it  within 
two    years,    the    lease    was    unobjectionable 
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evidenee  is  rejected"  except  to  clear  up  an  ambiguity.''*  Erasures,  interlineations 
and  alterations  on  the  face  of  tlie  lease  may  be  explained  and  shown  to  have  been 
made  before  execution,"  and  a  seai  placed  upon  a  lease  does  not  make  it  a  specialty 
and  preclude  extrinsic  proof  that,  although  signed  by  an  individual,  it  was  signed 
on  behalf  of  a  partnership,  of  which  he  was  a  member.''*  A  lease  will  be  construed 
as  a  whole.''^  General  words  in  the  description  of  the  premises  will  be  restricted 
and  limited  in  their  operation  by  clauses  following  them.'"  Where  a  lease  is  sus- 
ceptible of  two  constructions,  the  one  most  favorable  to  the  lessee  must  prevail;^* 
but  this  rule  cannot  be  invoked  where  the  intention  of  the  parties  can  be  deter- 
mined from  the  language  used,  in  connection  with  surrounding  conditions  and 
circumstances.^"  Courts  construe  with  considerable  strictness  the  provisions  of 
oil  and  gas  leases  requiring  work  to  be  done  within  a  certain  time,  as  well  as  those 
provisions  requiring  continuous  operation.*^  An  independent  contract,  though 
contemporaneous,  cannot  be  read  into  and  made  a  part  of  a  written  lease,  when  it 
was  not  a  part  thereof,*^  and  in  the  absence  of  fraud  or  mutual  mistaJie  in  not  includ- 
ing some  agreement  in  the  writing,®"  although  an  independent,  subsequent  oral 
agreement  varying  the  lease  may  be  shown.**  A  written  lease  may  be  varied  by  an 
executed  oral  agreement.*" 

The  question  as  to  the  meaning  of  the  description  of  premises  in  a  lease*"  and 
whether  it  is  a  lease  or  a  license,*'  is  for  the  court. 

The  exercise  by  the  lessee  of  one  of  two  alternative  options,  within  the  time 
limited  in  his  lease,  bars  his  right  to  the  other.**     Where  one  enters  into  posses- 


as  tending  to  create  a  perpetuity.  Gex  v. 
Dill  [Miss.]  38  So.  193.  Where  the  vendee 
of  a  tenant,  under  a  lease  containing  a  for- 
feiture clause  in  case  of  assignment,  entered 
into  a  written  agreement  .with  the  landlord 
for  the  payment  of  an  increased  rent  from 
Nov.  1,  1896,  when  he  took  possession,  but 
designating  the  term  as  beginning  May  1, 
1896,  it  was  held  that  that  was  the  term 
contemplated  by  the  parties  and  not  a  new 
term  commencing  Nov.  1.  Spring  v.  Lorimer, 
25  Pa.  Super.  Ct.  340. 

73.  Tucker  v.  Bennett  [Okl.]  81  P.  423; 
Rhodes  v.  Purvis   [Ark.]   85  S.  W.  235. 

74.  Parol  evidence  is  admissible  to  iden- 
tify land  described  in  a  written  lease  in 
general  terms,  provided  such  general  de- 
scription is  suflUcient,  in  the  light  of  the 
parol  evidence,  to  clearly  identify  the  prop- 
erty. Wellmaker  v.  Wheatley  [Ga.]  51  S.  E. 
436.  Parol  evidence  as  to  what  was  said  and 
done  before  and  after  the  execution  and 
delivery  of  a  lease  admitted  to  show  intent. 
Parish  v.  Vance,  110  111.  App.  57. 

75.  Landt  v.  McCullough,  218  111.  607,  75 
N.  B.   1069. 

76.  Woolsey  v.  Henke  [Wis.]  103  N.  W. 
267. 

77.  Spring  v.  Lorimer,  25  Pa.  Super.  Ct. 
340. 

78.  A  lease  of  the  "north  side"  of  a 
building,  "consisting  of  a  storeroom  and 
five  rooms  on  the  second  and  third  floors  of 
the  same,  together  with  access  to  the  same 
through  the  hallway  and  porch,"  did  not 
give  an  exclusive  right  to  a  bathroom  on  the 
north  side,  always  used  by  all  occupants  of 
the  building.  Needy  v.  Middlekaufe  [Md.]  62 
A.    159. 

79.  Where  the  terms  are  ambiguous  or 
self-contradictory.  Henderson  v.  Schuylkill 
Valley  Clay  Mfg.  Co.,  24  Pa.  Super.  Ct.  422. 


SO.  Pere  Marquette  R.  Co.  v.  Wabash  R. 
Co.  [Mich.]  12  Det.  Leg.  N.  466,  104  N.  W.  650. 

81.  Chappie  v.  Kansas  Vitrified  Brick  Co. 
[Kan.]    79    P.    666. 

82.  Where  a  written  lease  was  given  and 
a  mortgage  to  secure  the  faithful  perform- 
ance of  its  covenants,  and  neither  one  made 
any  allusion  to  another  contemporary  con- 
tract, the  latter  cannot  be  construed  as  a 
part  of  the  lease.  Neumann  v.  Moretti,  146 
Cal.  27,  79  P.  510.  Neither  the  alleged 
features  of  a  contract  relative  to  the  ex- 
clusive right  to  sell  liquors  in  an  ad- 
joining hotel  nor  the  violation  thereof 
had  anything  to  do  with  the  question  of 
possession  under  a  lease  of  a  saloon  in  a 
hotel.  Quandt  v.  Smith,  38  Wash.  93,  80  P. 
287.  Where  the  same  paper  on  which  a  lease 
was  executed  also  contained  a  guaranty  of 
payment  of  rent  and  an  agreement  of  the 
lessor  to  make  certain  improvements,  they 
were  separate  instruments  and  not  part  of 
the  lease.  Woodbury  v.  Sparrell  Print 
[Mass.]   73  N.  E.  547. 

83.  Thomas  V.  Brin  [Tex.  Civ.  App.]  85 
S.    W.    842.  ^  ■' 

84.  Evidence  tending  to  prove  a  subse- 
quent agreement  for  erecting  a  building  by 
the  lessee,  whose  cost  should  be  applied 
on  the  rent,  erroneously  excluded.  Chamber- 
lain V.  Iba,  181  N.  T.  486,  74  N.  E.  481. 

85.  Under  Civ.  Code,  §  1698.  A  written 
reservation  of  all  the  pasture  was  held  to 
have  been  varied  by  an  oral  agreement  that 
tenant's  cattle  should  be  pastured  free  and 
which  had  been  executed  by  pasturing  cattle 
thereunder  until  the  end  of  the  term.  Hanse 
V.   Phillips   [Cal.  App.]    82   P.   1127. 

86.  Needy  v.  Mlddlekauff   [Md.]    62  A.  159 

xT^l;     ?„°?®'"'^^    ^-    ^y^'^    Ice    Co.    [Mass.]    73 
N.    E.    523. 

88,     Where  he  was  given  the  privilege  of 
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sion  of  property  under  a  contract  for  a  lease  and  refuses  to  accept  such  lease 
when  tendered,  he  cannot,  by  cross  bill,  in  an  action  against  him  to  recover  posses- 
sion, claim  any  rights  hj,  virtue  of  provisions  that  would  have  been  in  the  lease,  if 
it  had  been  accepted.*' 

The  law  of  the  place  governs  leasehold  interests  in  land."* 

CovenoMts^'^  are  construed  with  the  attendant  circumstances,'"  specific  covenants 
being  discussed  hereafter.*'  Covenants  struck  out  of  the  landlord's  duplicate  of 
the  lease  by  consent  are  waived  though  remaining  in  the  other  copy  which  the 
tenant  did  not  sign."*  Where  a  bond  is  conditioned  for  compliance  with  certain 
covenants  of  a  specified  lease,  such  covenants  are  as  much  a  part  of  the  bond  as  if 
set  forth  therein.""  A  covenant  to  pay  rent  on  the  part  of  the  lessee  in  a  lease 
renewable  forever  runs  with  the  land,""  and  a  covenant  to  pay  taxes,  in  such  a 
ease,  is  not  a  collateral  covenant,  but  adheres  to  the  enjoyment  of  the  thing 
demised."^  But  a  covenant  in  a  lease,  relating  to  a  thing  not  in  esse  does  not  run 
with  the  land  and  does  not  bind  the  heirs  and  assigns  of  the  covenantor,  when  they 
are  not  named  therein."' 

Deposits  as  security  for  performance. — A  tenant  cannot  recover  back  a  deposit 
to  secure  performance  of  all  the  covenants  of  the  lease  until  the  end  of  the  term,"" 
and  where  he  alleges  that  he  has  performed  all  the  conditions  of  his  lease,  which 
is  denied  by  the  landlord,  the  burden  is  on  him  to  make  prima  facie  proof  of  such 
performance.^ 

Reformation.' — A  lease  may  be  reformed  for  fraudulent  omission  of  covenants.' 

Breach  of  agreement  to  make  lease.* — The  return  stipulated  for  in  an  agree- 
ment for  a  lease  cannot  be  recovered  as  rent,  but  an  action  for  a  breach  of  the 
agreement  may  be  maintained  by  either  party  against  the  one  in  default."  If 
the  proposed  lessee  has  taken  possession,  the  action  by  the  proposed  lessor  for  a 
breach,  in  the  absence  of  special  damages,  is  substantially  an  action  for  use  and 
occupation.*  Where  a  deposit  was  made  on  a  lease  to  be  taken  in  the  future  with 
certain  conditions,  including  the  security  of  two  months'  rent,  the  deposit  was 
made  as  security  for  the  fulfillment  of  the  agreement  to  take  the  lease,  and  not 


erecting-  a  new  store  front  and  making  other 
improvements,  or  erecting  a  new  building  to 
be  purcliased  by  lessor  or  leased  to  him  for 
another  term,  having  made  the  Improvements 
and  the  limit  having  expired,  he  could  not 
claim  the  benefit  of  the  other  option  in  a 
new  lease.  Martin  v.  Babcock  &  Wilcox  Co., 
95   N.   T.    S.   1057. 

89.  Livesley  v.  Muckle  [Or.]  80  P.  901. 

90.  Where  the  demised  premises  were 
located  in  Ohio  and  both  lessor  and  lessee 
resided  there  at  the  time  of  the  execution 
of  the  lease  and  of  their  death,  the  lease 
was  essentially  an  Ohio  contract.  Broad- 
well  V.  Banks,  134  F.  470. 

91.  See  4   C.   L.   391,  n.   61  et  seq.        ' 
Rubens  v.  Hill,  115  111.  App.   565. 
See  post,  §§  5-8. 

Braman   v.   Dodge    [Me.]    60   A.   799. 
McCullough    V.    Moore,    111    111.    App. 

„„.  A  devisee  of  land  subject  to  a  per- 
petual lease  is  an  assignee  of  the  lessor  as 
to  such  a  covenant  and  may,  under  the  Ohio 
Code  of  Civil  Procedure  sue  the  lessee  or  his 
representatives  for  breach  of  the  covenant. 
Broadwell  v.  Banks,  134  F.  470. 

or.  The  devisee  I  of  the  lessor  may  under 
the   Ohio   Code   of  Civ.  Proc.   sue  thereon   in 


92. 
93. 
94. 
95. 

545. 
90, 


Banks,    131 


his    own    name.     Broadwell 
F.    470. 

98.  As  a  covenant  by  the  lessor  to  pay 
at  the  end  of  the  term  for  buildings  erected 
by  the  lessees  during  the  term.  Ovington 
Bros.  Co.  V.  Henshaw,  93  N.  Y.  S.  380. 

99.  Mirsky  v.  Horowitz.  92  N.  Y.  S.  48. 

1.  Goldberg  v.   Freeman,    92  N.   Y.   S.   237. 

2.  See  Reformation  of  Instruments,  4  C.  I* 
1264. 

3.  Where  the  landlord,  either  by  mis- 
take or  by  taking  advantage  of  the  confi- 
dence or  want  of  education  of  the  tenant, 
fails  to  insert  in  a  lease  prepared  by  him- 
self any  reservations  of  improvements  placed 
by  lessee  on  the  premises,  equity  will  reform 
the  lease.  Daly  v.  Simonson,  126  Iowa,  716, 
102   N.    W.    780. 

4.  See    4    C.    L.    390. 

6.  Henderson  v.  Schuylkill  Valley  Clay 
Mfg.  Co.,  24  Pa.  Super.  Ct.  422.  Where  tHe 
owner  of  property  merefy  agrees  to  give 
possession  of  property  to  a  prospective  ten- 
ant "as  soon  as  vacated  by  the  present  oc- 
cupants," but  is  unable  to  eject  them  as  soon 
as  expected,  he  is  not  liable  for  failure  to 
deliver  possession  before  such  vacation. 
Rhodes  v.  Purvis  [Ark.]   85  S.  W.   235. 

6.  Henderson  v.  Schuylkill  Valley  Clay 
Mfg.    Co.,   24   Pa.   Super.    Ct.    422. 
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as  liquidated  damages  or  penalty  for  failure  to  do  so;'  and  the  real  estate  owner 
could  retain  such  deposit,  in  case  of  refusal  to  take  the  lease,  only  where  he  suffered 
actual  damages,  to  be  pleaded  and  proved  in  an  action  to  recover  the  deposit.* 
But  in  Washington  it  is  held  that  the  forfeiture  of  such  deposit  as  stipulated 
damages  is  the  eztent-of  the  owner's  remedy  for  a  breach  of  the  contract." 

§  3.  The  different  hinds  of  tenancies  and  their  inddents}"  Periodical  ten- 
ancies}^— It  is  the  general  rule  that,  where  a  tenant  enters  under  a  void  lease  and 
pays  a  periodical  rent,  a  periodical  tenancy  is  created  ;^^  and  to  determine  the  terms 
of  such  periodical  tenancy,  reference  may  be  had  to  the  invalid  lease  and  its  stipula- 
tions applicable  to  a  periodical  tenancy.^'  A  lease  for  one  year  with  the  privilege 
of  continuing  it  from  year  to  year  so  long  as  the  parties  thereto  agree  creates  a 
tenancy  from  year  to  year,'-*  and  the  fact  that  the  lease  gives  to  the  lessee  an 
option  of  renewal  will  not  affect  its  character  as  a  lease  for  a  fixed  period.^^  Where 
the  original  letting  is  for  one  month,  or  where  monthly  payments,  begun  and  con- 
tinued without  express  agreement,  are  clearly  referable  to  terms  of  that  duration, 
a  tenancy  from  month  to  month  will  be  inferred;*"  but,  when  monthly  payments 
are  made  under  circumstances  repellant  to  such  a  relationship,  the  court  will  not 
imply  it  as  a  matter  of  fact.^'  Under  a  statute  which  declares  that  a  renting  of 
premises  for  an  indefinite  time  with  a  monthly  rent  reserved  shall  be  a  tenancy 
from  month  to  month,  and  shall  continue  until  terminated  by  notice,  the  tenancy 
is  a  continuous  one  and  not  a  new  one  at  the  beginning  of  each  month.'^* 

At  common  law  an  estate  for  years,  even  though  for  a  longer  period  than 
the  tenant's  prospect  of  life,  is  personal  property;  but  by  a  statute  of  Ohio,  per- 
sonal leasehold  estates  renewable  forever  are  made  subject  to  the  law  of  descents 
governing  estates  in  fee.^°  In  New  York  a  leasehold  interest  in  real  estate  for  ten 
yeiars  is  a  chattel  real.^" 

Tenancy  at  will.^^ — A  tenancy  at  will  is  essentially  undeterminate  by  its  own 
terms,  and  will  not  end  at  any  certain  time  by)its  own  mere  force.^^  Where  a 
party  enters  and  retains  possession  of  premises  by  permission  of  the  owner,^'  or 
where  the  minds  of  the  parties  do  not  meet,  either  on  a  written  or  on  a  parol 
lease,  the  tenant  in  possession  is  a  mere  tenant  at  will.^*  In  Massachusetts  one 
whose  estate  is  created  by  a  parol  lease  is  a  tenant  at  will.^^ 


7,  8.  Weinbergf  v.  Greenberger,  93  N.  T.  S. 
B30. 

9.  Schlumpf  V.  Sasake,  38  Wash.  278,  80 
P.  457. 

10.  See  4  C.  Ia  392.  The  several  kinds  of 
tenancies  discussed  historically.  Wolfer  v. 
Hurst  [Or.]   82  P.  20. 

11.  See  4  C.  L.  392. 

12.  Lease  of  land  owned  by  husband  and 
wife  and  a  third  party,  executed  by  the  hus- 
band alone,  was  void  as  against  the  third 
party  and  the  community  of  the  husband 
and  wife.  Snyder  v.  Harding,  38  Wash.  666, 
80  P.  789. 

13.  Division  of  the  crops  determined  by 
stipulations  contained  in  the  Invalid  lease. 
Snyder  v.  Harding,    38  Wash.   666,    80  P.   789. 

14.  Hatfield  v.  .Lawton,   95  N.   T.  S.   451. 

15.  Reccius  &  Bro.  V.  Columbia  Finance  & 
Trust  Co.,  27  Ky.  Ll  R.  880,  86  S.  W.  1113.      . 

16.  Under  a  lease  for  one  month,  provid- 
ing that  after  such  term,  upon  breach  of  any 
condition  of  the  lease,  the  lessee  shall  be  a 
mere  tenant  at  sufferance,  the  lessee  be- 
comes a  tenant  from  month  to  month  and 
not  from  year  to  year.  Hood  v.  Drysdale, 
27  Pa.  Super.  Ct.  B40. 


17.  Where  a  life  tenant  leased  the  prem- 
ises for  five  years,  at  a  yearly  rental  payable 
in  equal  monthly  instalments,  and  died  dur- 
ing the  term,  the  mere  fact  that  lessee  con- 
tinued the  monthly  payments  first  to  the 
remaindermen  and  then  to  their  grantee  did 
not  make  him  a  tenant  from  month  to 
month.  Bernstein  v.  Demmert  [N.  J.  Lawl 
62   A.   187.  -"-lo-wj 

18.  Ward  v.  Hinkleman,  37  Wash.  375  79 
P.  956. 

19.  Swan's  St.  1841,  p.  289,  §  1.  Broad- 
well   V.   Banks,   134   P.   470. 

i=??'  ^"^^7  the  Real  Property  Law  (Laws 
1896,  p.  607,  c.  547,  §  240),  and  a  mortgage 
covering  it  need  not  be  refiled  as  a  chattel 
mortgage.  Westchester  Trust  Co.  v.  Hobby 
Bottling  Co.,    102  App.   Dlv.    464,    92  N.    T.   S. 

21.     See  4  C.  L.  392. 

c  *m'     ^^^^^''^s    ^   Bro.   V.   Columbia   Finance 

&  Trust  Co.,   27  Ky.  L.  R.  880,  86  S    W    1113 

23.     Hayden    v.    Collins    [Cal.    App.]    81    P. 

*J^  J'l°Fl^^^°''^  "^  ^  ^°^^^  l^a^sed  space  In 
their  hotel  for  a  branch  telegraph  oflSce,  but 
the  terms  were  never  fixed,   though   tenant 
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Tenancy  at  sufferance}' — A  tenancy  at  sufferance  is  created  where  one  enters 
into  possession  under  a  lawful  demise,  and  his  retention  of  possession  after  the 
expiration  of  his  term  is  by  the  mere  laches  or  neglect  of  the  owner  to  talte  posses- 
sion.^' But  a  person  who  enters  into  the  possession  of  premises  under  a  deed, 
claiming  title  thereto  in  good  faith,  cannot  be  summarily  evicted  as  a  tenant  at 
sufferance."' 

§  4.  Rights  and  interests  remaining  in  the  landlord.  A.  Reverdon,"'  seisin 
and  right  of  re-entry.^" — All  the  estate  save  that  demised  is  the  landlord's'^  and 
he  may  recover  for  any  injiuy  to  it.'"  The  tenaut's  possession  is  attracted  to  the 
landlord's  title"  to  make  his  seisin,  and  hence  may  always  be  shown  when  the 
question  of  the  landlord's  possession  is  involved.'*  At  the  termination  of  the 
lease  or  tenancy  and  sooner  if  the  lease  be  forfeited,"  he  may  re-enter  by  virtue  of 
his  reversion'*  and  in  so  doing  he  is  in  his  own  right  not  of  privity  to  the  tenant 
who  has  quit." 

(§4)  B.  Estoppel  of  tenant  to  deny  title.^^ — ^During  the  continuance  of  a 
tenancy  the  lessee  is  estopped"  and  those  in  privity  to  him^  from  denying  the 
landlord's  title  or  the  title  of  either  of  joint  landlords*^  or  attorning  to  a  third 
person,*"  and  consequently  cannot  collude  with  persons  out  of  possession  in  order 
to  defeat  the  possession  of  his  landlord;*'  and  this  rule  applies  with  full  force  in 
smnmary  proceedings  to  recover  possession.**    It  is  not  a  denial  to  say  that  the 


occupied  the  space.  Swart  v.  "Western  Union 
Tel.  Co.  [Mich.]  12  Det.  Leg.  N.  609,  105  N. 
W.   74. 

85.  Pub.  St.  1882,  c.  120,  §  3.  Sheehan 
V.    Pall    River,    187   Mass.    356.  73   N.    B.    544. 

2«.     See  4  C.  li   393. 

3T.  Sharpe  v.  Mathews  FGa.]  51  S.  B. 
706;  Reccius  &  Bro.  v.  Columbia  Finance  & 
Trust    Co.,    27   Ky.   I*   R.    880.    86    S.    W.    1113. 

28.     Sharpe  v.  Mathews   [Ga.]   51  S.  E.  706. 

20,  30.       See  4  C.  L.  393. 

SI.     See  2  C.  L..  673;  4  C.  X..  393. 

32.  Where  land  In  possession  of  a  tenant 
Is  taken  by  the  government  for  a  military 
camp  and  such  extraordinary  use  impairs  its 
value,  the  reversioner  may  recover  for  the 
damage  done.  Alexander's  Case,  39  Ct.  CI. 
383.  The  landlord  may  maintain  an  action 
for  a  trespass  on  the  leased  property. 
Bright  V.   Bell,  113  La.  1078,  37  So.   976. 

33.  See  post,  §  4  B,  Estoppel,  etc. 

34.  To  sustain  an  action  of  trespass  vl 
et  armis.  Vanderslioe  v.  Donner,  26  Pa. 
Super.  Ct.   319. 

35.  See  post,  §  8. 

36.  See  post,   §§   8,  10. 

37.  Where  a  tenant  and  not  a  landlord 
was  sued  in  ejectment  and  before  execution, 
the  tenant  removed  from  the  land,  the  land- 
lord entering  either  personally  or  by  an- 
other tenant,  neither  the  landlord  nor  the 
subsequent  tenant  claimed  through  or  under 
the  first  tenant,  and  the  landlord  was  there- 
fore not  bound  by  the  jndgment.  King  v. 
Davis  137  F.  198.  The  landlord  in  such  a 
case  can  have  a  judgment  opened,  which  was 
entered  against  the  tenant  by  default,  and  be 
allowed  to  defend,  where  he  had  no  knowl- 
edge of  the  action  of  ejectment  In  time  to 
be   made  a  party.     Id. 

38.  See  4  C.  L.  393. 

39.  Stover  v.  Davis  [W.  Va.]  49  S.  E.  1023; 
Hodges  V.  Waters  [Ga.]  52  S.  B.  161.  If 
the  tenant  enters  under  the  title  of  another 
and    holds    by   permission    or    at   sufeeranoe, 
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he  is  estopped  to  deny  such  title.  Cobb  v. 
Robertson  [Tex.]  86  S.  W.  746.  So  held  in 
a  criminal  prosecution  under  section  1761 
of  the  North  Carolina  Code,  making  It  un- 
lawful for  a  tenant  to  injure  a  tenement 
house  of  his  landlord.  State  v.  Godwin,  138 
N.    C.    582,    60   S.    B.    277. 

40.  When  once  the  relation  of  landlord 
and  tenant  Is  established,  it  attaches  to  all 
who  may  succeed  to  the  possession  through 
or  under  the  tenant,  whether  immediately  or 
remotely,  the  succeeding  tenant  being  as 
much  bound  by  the  acts  and  admissions  of 
his  predecessors  as  if  they  were  his  own. 
Stover  V.  Davis  [W.  Va.]  49  S.  E.  1023."rstich 
estoppel  extends  to  his  executors.  Steuber 
V.  Huber,  95  N.  T.  S.  348.  Widow  of-tenant 
cannot  assert  homestead  rights  in  lands  oc- 
cupied by  husband,  possession  not  having 
been  surrendered  to  the  landlord.--.  Merkl 
V.  Merki,    113  111.   App.   618.  ■:  +2      ■»- 

41.  Where  a  lease  binds  the  tenant'to-pay 
rent  to  two  persons  as  lessors,  hei^ieaflnot 
deny  their  title  by  showing  that  TOha'- had 
no  interest  in  the  premises,  althougM  the 
lease  was  not  signed  by  him  whenirexecuted 
by  the  tenant.  Moore  v.  Gair,  9&"Ns  T  S 
475.  .<„:■■ 

43.  Stover  V.  Davis  [W.  Va.]  49-  S,  E.  1023. 
Payment  of  rent  by  an  occupant  of  premises 
to  another  claiming  to  own  the  same  con- 
stitutes attornment.  Cummings  v.  Smith,  114 
111.   App.    35. 

43.  Stover  v.  Davis  [W.  Va.]  49  S.  E.  1023. 
The  character  of  the  relation  cannot  be 
changed  by  an  illegal  attornment  or  a  mere 
disclaimer,  not  amounting  to  an  actual  dis- 
seizin, unless  the  landlord  elects  to  consider 
It  as  such.  Cobb  v.  Robertson  [Tex.]  86  S. 
W.   ?46. 

44.  Dilks  V.  Kelsey  [N.  J.  Xaw]  59  A. 
897.  In  unlawful  detainer  a  lessee  who  ad- 
mits that  he  entered  under  a  lease  signed 
by  the  plaintiff  as  owner  cannot  dispute  his 
title.     Houck  v.  Williams   [Colo.]    81  P.   800. 
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landlord's  title  was  held  is  another's  interest.^'  In  order  to  deny  a  landlord's  title, 
a  tenant  must  surrender  to  him  the  possession  which  he  has  received  from  him  and 
re-enter  under  some  other  person.''^  Where  the  tenant  denies  the  landlord's  title, 
the  landlord  may  treat  it  as  a  diseissin  and  the  tenancy  is  thereby  terminated 
without  notice  to  quit.'"  But  the  rule  that  a  tenant  cannot  deny  the  title  of  his 
landlord  applies  only  to  the  title  that  existed  when  he  went  into  possession  as 
tenant,  and  not  when  the  landlord's  title  has  e?;pired,  been  extinguished  by  opera- 
tion of  law  or  his  own  act,  or  has  changed  for  the  worse  since  the  tenant  entered 
into  the  contract,*^  and  while  holding  under  one  person,  the  tenant  may,  for  a 
good  consideration,  agree  to  pay  rent  to  another  party  and  will  be  bound  by  the 
agreement,  and  be  estopped  to  deny  the  title  of  either.**  But  the  estoppel  raised 
by  the  second  contract  to  pay  rent  is  no  broader  in  its  operation  than  the  con- 
tract provides,  and  after  the  expiration  thereof  the  tenant  is  no  longer  estopjped 
to  deny  his  liability  to  the  payment  of  rent  thereunder,^"  and  when  duress^^  or 
fraud  is  shown  to  have  entered  into  the  procurement  of  the  lease,  or  where  the  lease 
has  since  become  tainted  with  it,  by  a  fraudulent  sale  of  the  premises  for  the  pur- 
pose of  ousting  the  tenant  of  his  rights,  the  tenant  may  dispute  his  landlord's 
title.^^  Where  the  landlord  assigns  the  lease  to  another  party,  the  acceptance  of  a 
receipt  for  rent  from  such  party  by  the  tenant,  without  objection,  operates  as  an 
attornment  to  him  as  tenant's  landlord,  and  he  cannot  deny  the  assignee's  title.°^ 

The  possession  of  the  lessee  is  the  possession  of  the  lessor,^*  and  the  running 
of  the  statute  of  limitation  in  the  landlord's  behalf  is  not  interrupted  by  any  mere 
disclaimer  on  the  part  of  his  tenant,  or  by  the  tenant's  negotiations  with  other 
parties  j'^'  but  a  judgment  in  favor  of  a  third  party  against  the  landlord,  in  a  con- 
test over  title  to  the  land,  does  not  of  itself  make  the  possession  of  the  tenants 
that  of  such  party.*' 

A  tenant  cannot  acquire  title  to  property  occupied  by  him  as  such  tenant 
by  adverse  possession.^^ 

§  5.  Mutual  rights  and  liabilities  in  demised  premises.  A.  Occupation  and 
enjoyment.^^     Right  to  enter. — The  landlord  must  deliver  possession'*'  seasonably 


45.  In  an  action  for  rent,  an  averment  In 
defendant's  answer  that  plaintiff  executed 
the  lease  for  another  party,  to  whom  the 
rent  had  been  paid  up  to  the  time  of  the  sale 
of  the  premises  to  defendant's  wife,  and  a 
denial  that  plaintiff  ever  was  the  owner  of 
the  premises,  and  the  admission  of  evidence 
to  support  the  answer  was  not  in  further- 
ance of  an  attempt  of  a  tenant  to  dispute 
a  landlord's  title.  Niles  v.  Gonzales  [Cal. 
App.]    82    P.    212. 

46.  Hodges  v.  Waters   [Ga.]    52  S.  E.   161. 

47.  Schwoebel  v.  Pugina  [N.  D.]  104  N. 
W.  848;  Stover  v.  Davis  [W.  Va.]  49  S.  B. 
1023  citing  several  authorities,  Barnewell 
V  Stephens  [Ala.]  38  So.  662.  Where  the 
lessee  asserted  his  right  to  hold  the  premises 
under  a  quitclaim  deed  from  the  husband 
of  his  lessor,  he  thereby  denied  her  title  and 
was  not  entitled  to  notice  to  quit  before 
suit  for  possession.  Cook  v.  Penrod  [Mo. 
App.]   85  S.  W..  676. 

48.  Sadler  v.    Jefferson   [Ala.]    39   So.   380. 
49      The  escape  from  litigation   is   a  g-ood 

consideration.  Hodges  v.  Waters  [Ga.]  52 
g    B.   161. 

50.     Hodges  V.  Waters    [Ga.]   52   S.  B.   161. 

51*  The  evidence  not  being  sufficient  to 
show  duress  at  the  time  of  the  first  payment 


of  rent  and  defendant  having  recognized 
plaintiff  as  landlord  for  many  years  by  pay- 
ment of  rent  he  could  not  deny  plaintiff's 
title  in  an  action  for  rent.  Mineral  R  & 
Min.  Co.  V.  Flaherty,  24  Pa.  Super.  Ct.  236. 
5a.  Where  the  lease  provided  that  the 
lessor  might  sell,  either  subject  to  the  lease 
or  thereby  terminating  it,  but  gave  the  les- 
see the  preference  as  purchaser,  and  the 
owner  made  a  fictitious  and  collusive  sale 
to  a  third  person  merely  to  deprive  the  les- 
see of  his  right  of  purchase.  Ogle  v.  Hubbel 
[Cal.   App.]    82   P.    217. 

53.  Barada-Ghio  Real  Estate  Co.  V.  Heid- 
brink   [Mo.  App.]   86  S.  W.   1109. 

54.  Such  is  the  case,  whatever  may  be  the 
relation  of  the  landlord  to  other  parties  or 
the  rights  of  the  landlord  and  tenants  among 
themselves.  Cobb  v.  Robertson  [Tex.1  86  S 
W.  746. 

55.  56.  Cobb  V.  Robertson  [Tex.]  86  S  W 
746. 

57.  A  subsequent  occupant  under  con- 
veyance from  such  tenant  cannot  avail  him- 
self of  their  possession  to  establish  a  claim 
of  title  by  adverse  possession.  Gill  v  Malan 
[Utah]    82   P.    471. 

58.  See   4  C.   L.   394. 

59.  60.     There    is    an    Implied    contract    on 
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according  to  the  terms  agreed""  or  at  least  he  must  do  nothing  to  hinder  taking 
possession"^  and  until  all  is  delivered  an  entry  is  not  binding.""  For  failure  to  do 
so  the  lessee  may  recover  as  damages  the  market  value  of  the  leasehold  interest,"' 
measured  by  the  difference  between  the  price  he  agreed  to  pay  and  the  rental  value."* 
Yet  the  tenant  may,  by  negotiations  with  the  one  in  possession,  waive  tiie  landlord's 
implied  covenant  to  deliver  possession."" 

Reservations  and  conditions  of  use."" — The  lease  may  fix  the  conditions  of  use 
and  enjoyment."'  A  specification  in  a  lease  that  the  premises  are  to  be  used  for 
a  particular  purpose  amounts  to  a  covenant  not  to  use  them  for  any  other  purpose."* 
But  where  the  restriction  relates  rather  to  the  manner  in  which  a  particular  busi- 
ness is  to  be  conducted,  the  premises  may  then  be  used  for  any  other  lawful  busi- 
ness,®* as  well  as  the  one  specified  if  properly  conducted.'"  A  forbidden  business 
cannot  be  conducted  in  connection  with  some  other.'^  A  covenant  not  to  increase 
insurable  hazard  may  disentitle  the  lessee  to  use  the  premises  for  their  designed 
purpose."'  The  statute  of  California,  providing  that,  when  a  thing  is  let  for  a 
particular  purpose  and  used  for  another,  the  letter  may  treat  the  contract  as  rescind- 
ed, is  applicable  to  the  letting  of  real  property.'^  The  right  of  a  lessee  to  use  the 
leased  premises  in  the  manner  contemplated  in  the  lease  cannot  be  affected  by  a 
subsequent  lease  to  another  party.'*  Wholly  independent  of  the  relation  of  land- 
lord and  tenant  the  parties  may  contract  respecting  the  enjoyment  or  use  of  the 
premises.'^ 


the  part  of  the  lessor  to  deliver  the  premises 
to  the  lessee  at  the  moment  he  is  entitled 
to  take  possession,  and  a  breach  thereof  re- 
leases the  lessee  from  the  obligation  to  take 
the  premises.  Miller  v.  Innis,  3  Ohio  N.  P. 
(N.  S.)  50.  A  tenant  is  justitted  in  refusing 
to  accept  the  premises,  when  tendered  long 
after  the  stipulated  time  and  when  material 
changes  have  been  made  in  the  arrangement 
and  condition  of  the  buUding  since  the  ex- 
ecution of  the  lease,  though  such  changes 
were  made  by  a  prior  tenant,  unknown  to 
the  landlord.  Rosenstein  v.  Cohen  [Minn.] 
104  N.  W.  965. 

61.  A  landlord  is  not  required  to  place  his 
tenant  in  possession,  yet  he  should  give  a 
legal  right  of  entry  unincumbered  by  any 
act  of  his  own.  Mirsky  v.  Horowlti,  92  N. 
T.   3.    48. 

62.  Acceptance  of  a  part  of  the  premises 
is  not  a  waiver  of  the  right  to  abandon  the 
lease  for  failure  to  deliver  all  the  premises. 
Miller   v.    Innis,    3    Ohio    N.    P.    (N.    S.)    50. 

63.  Birch  v.  "Wood,  111  111.  App.  336. 

64.  Andrews  v.  Minter  [Ark.]  88  S.  W. 
822 

6!5.  Defendant  rented  premises  knowing 
them  to  be  in  possession  of  a  third  Person 
and  made  arrangements  with  him  permitting 
him  to  remain  another  month,  meanwhile 
paying  the  rent  stipulated  by  himself  to  the 
landlord.  Held,  that  the  implied  covenant 
for  possession  was  waived.  Rieger  v.  Welles, 
110   Mo.    App.    166,    84    S.   W.    1136. 

66.     See  4  C.  L.   394. 

«7.  Agreement  among  railroad  companies 
leasing  terminal  facilities  from  a  union 
depot  company,  relative  to  the  Improve- 
ment of  the  property  and  the  transaction  of 
business  thereon,  construed.  Pere  Marquette 
R  Co  V.  Wabash  R.  Co.  [Mich.]  12  Det. 
I^g.  N.   466,   104   N.  W.    650. 

68.     Lease    of    a    building    for    a    saloon. 


Houston  Ice  &  Brewing  Co.  v.  Keenan  [Tex.] 
13    Tex.    Ct.    Rep.    251,    88    S.    W.    197. 

69.  As  where  it  was  understood  that  the 
building  was  to  be  used  for  the  purpose  of 
"conducting  a  flrst-class  saloon."  San  An- 
tonio Brewing  Ass'n  v.  Brents  [Tex.  Civ. 
App.]  88  S.  W.  368. 

70.  A  provision  in  a  lease  that  the  prem- 
ises were  to  be  used  for  "conducting  a  flrst- 
class  salooK"  was  a  restriction  on  the  man- 
ner of  conducting  the  business  and  not  a  re- 
striction of  the  use  of  the  premises  to 
saloon  purposes.  San  Antonio  Brewing 
Ass'n  V.  Brents  [Tex.  Civ.  App.]  88  S.  W. 
368. 

71.  A  covenant  by  the  lessor  not  to  rent 
any  portion  of  the  building  in  which  lessee's 
premises  are  located  for  the  purpose  of 
wholesaling  or  retailing  cigars  and  tobacco, 
prevented  the  leasing  for  the  purpose  of 
carrying  on  such  business,  though  conducted 
in  connection  with  ageneral  grocery  business. 
Waldorf-Astoria  Segar  Co.  v.  Salomon,  95 
N.  Y.  S.  1053. 

72.  A  covenant  not  to  do  any  act  which 
would  increase  insurance  rates  did  not  mere- 
ly prohibit  any  change  in  the  lessee's  busi- 
ness which  would  have  that  effect,  but  pro- 
hibited the  maintenance  of  vats  for  storing 
varnish,  although  they  were  there  when  the 
lease  was  executed  and  had  been  for  many 
years  before.  King  v.  Murphy  Varnish  Co. 
[Mass.]  74  N.  E.  290. 

73.  Civ.  Code,  §  1930.  Isom  V.  Rex  Crude 
Oil   Co.    [Cal.]    82   P.    317. 

74.  The  leasing  »t  terminal  fatuities  to  a 
railroad  company  by  a  union  depot  com- 
pany. Pere  Marquette  R.  Co.  v.  Wabash 
R.  Co.  [Mich.]  12  Det.  Leg.  N.  466,  104  N.  W. 
650. 

75.  Landlord  agreed  to  keep  his  oattle 
from  tenant's  fields  and  was  held  liable  for 
breach  without  proof  of  tenancy.  Oloor  & 
Co.    V.   West    [Tex.    Civ.    App.]    89    S.    W.    783. 
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A  covenant  by  the  lessor  not  to  let  any  part  of  his  premises  to  any  other  per- 
son to  carry  on  the  same  business  as  the  lessee's  will  be  enforced  by  a  couit  of 
equity  against  the  landlord  and  such  third  person  if  he  took  with  knowledge  of 
such  covenant.'^  But  such  a  covenant  is  not  broken  by  a  lease  for  another  pur- 
pose, although  such  other  tenant  uses  his  premises  for  the  same  purpo'se  as  the 
first  lessee.'^  To  establish  a  waiver  of  an  express  condition  in  a  lease,  relative 
to  leasing  to  other  parties,  the  facts  relied  upon  must  show  a  clear  intent  to  waive 
it." 

Whatever  is  necessary  or  essential  to  the  proper  enjoyment  of  the  estate  granted 
passes  as  an  appurtenance  thereto.'*  Although,  in  the  absence  of  stipulations  to 
the  contrary,  tlie  lessee  of  a  building  for  business  purposes  acquires  title  to  the 
whole  building,  including  the  outer  walls,  which  he  may  use  for  legitimate  adver- 
tising purposes,  yet  this  rule  cannot  apply  in  ease  of  many  tenants  occupying 
rooms  in  the  same  buildings,  especially  where  they  axe  restricted  to  the  use  of  the 
windows  for  advertising  purposes,  by  the  terms  of  their  leases.*"  The  lease  will 
not  include  mining  rights  by  bare  implication.'^ 

In  the  absence  of  a  clearly  expressed  intention  otherwise,  a  reservation  from 
a  lease  is  limited  to  some  part  of  the  lessor's  estate.'^  Eeservations  are  construed 
according  to  the  fair  import  of  their  terms.'*  Where  a  lease  of  land  for  park  pur- 
poses reserved  the  right  to  grant  a  right  of  way  through  the  park  for  street  railway 
purposes,  such  reserved  power  was  not  exhausted  by  a  mere  acquiescence  in  a  prior 
entry  of  a  street  railway  company  at  the  instance  of  the  lessees  and  the  use  of  a  part 
of  the  premises  as  a  station.'*  But  the  lessors  could  exercise  the  reserved  right  in 
such  location  only  as  would  not  unreasonably  interfere  with  the  arrangement  of 
the  park.'' 

Condition  of  premises.^^ — In  the  absence  of  statute,*'  express  agreement," 
or  fraudulent  concealment,'"  the  landlord  is  not  answerable  to  the  tenant  for  the 


76.  Waldorf-Astoria  Segar  Co.  v.  Salomon, 
95  N.  T.  S.  1053. 

77.  Premises  were  let  to  the  first  lessee 
for  a  commissary,  and  for  a  camp  to  the 
second  lessee,  who  established  a  commissary 
in  competition  with  the  first  lessee.  Lucente 
V.    Davis    [Md.]    61    A.    622. 

78.  Where  a  Grange  of  Patrons  of  Indus- 
try leased  its  rooms  to  a  Masonic  lodge  with 
the  understanding  that  the  rooms  should 
not  be  leased  to  any  other  lodge  "without  a 
two-thirds  majority  of  both  lodges,"  that 
condition  was  not  waived  by  the  fact  that, 
by  common  consent,  the  lessor  allowed  a 
"Pomona  Grange"  and  the  lessee  a  chapter 
of  the  "Eastern  Star"  to  use  the  rooms,  those 
being  afBliated  orders  respectively,  so  as  to 
permit  the  lessor  to  rent  the  rooms  to  the 
"Ladies  of  the  Maccabees"  without  the  con- 
sent provided  for.  Portage  Grange  v.  Masonic 
Lodge,  No.  340  [Mich.]  12  Det  Leg.  N.  464, 
104  N.  W.   667. 

79.  Electric  light  held  to  be  an  appurte- 
nance to  the  leased  premises.  Parish  v. 
"Vance,  110  111.  App.  50. 

80.  Neither  the  landlord  nor  an  advertiser 
on  the  outer  wall  is  liable  in  damages  to  a 
tenant  because  his  advertisements  lack 
aesthetic  character  or,  by  their  showiness, 
dimmed  the  luster  of  tenant's  signs,  in  the 
absence  of  any  showing  of  substantial  dam- 
ae-e  to  tenant's  business.  Fuller  v.  Rose, 
110  Mo.  App.   344,  85  S.  W.   931. 

81.  A  lease  of  lands  without  any  reference 


to  minerals,  mines  or  quartz  Is  a  lease  of 
the  superficies  of  the  soil  only.  Isom  v. 
Rex  Crude  Oil  Co.   [Cal.]  82  P.  317. 

82.  A  lease  of  lands  with  a  reserved  right 
to  flood  the  same  did  not  relieve  defendant 
from  damages  for  flooding  other  lands  owned 
by  the  plaintiff.  Stadler  v.  Missouri  River 
Power   Co.    [C.    C.   A.]    139   F.    305. 

83.  An  electric  railway  operated  beyond 
the  limits  of  a  city  and  into  a  town  incor- 
porated for  the  mere  maintenance  of  a  parli 
adjacent  to  the  city  was  a  street  railway 
within  a  power  reserved  in  a  lease  of  lands 
for  park  purposes  to  grant  a  right  of  way 
through  the  land  "for  street  railway  pur- 
poses." Montgomery  Amusement  Co  v 
Montgomery  Traction  Co.,  139  F.  353. 

84.  85.  Montgomery  Amusement  Co  v 
Montgomery  Traction   Co.,   139   F    353 

80.     See  4  C.  L.  394,  and  post,  §§  6  C,  5  B. 

87.  In  Georgia  a  landlord  is  required  to 
keep  leased  premises  in  repair.  Civ  Code 
1895,  §§  3118,  3123.  Veal  v.  Hanlon  [Ga  ] 
51  S.  E.  579;  Ross  v.  Jackson  [Ga.]  51  S.  B. 
578. 

88.  No  action  lies  by  a  tenant  against  a 
landlord  on  account  of  the  condition  of  the 
premises  in  the  absence  of  an  express  war- 
ranty or  of  active  deceit.  Howell  v.  Schneid- 
er, 24  App.  D.  C.  532.  «=^uneiQ 

89.  The  declaration  must  allege  that  the 
defective  condition  was  known  to  the  land- 
lord and  concealed  by  him.  Miles  v  T^ranev 
[Ky.]    89    S.  W.    1128.     While   the   failure   by 
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condition  of  the  demised  premises,  since  a  rule  similar  to  that  of  caveat  emptor 
applies/"  and  there  is  no  implied  warranty  that  the  property  is  suitable  for  the 
purpose  intended."^  For  breach  of  express  covenants  respecting  the  condition  of 
the  premises,  the  measure  of  damages,  in  the  absence  of  special  circumstances,  is 
the  difference  between  the  value  of  the  use  of  the  premises  as  contracted  to  be 
and  their  actual  rental  value""  and  special  circumstances  coming  to  the  knowledge 
of  the  lessor  after  the  making  of  the  lease  do  not  take  the  case  out  of  the  general 
rule.''  Contiaued  occupation  may  raise  a  presumption  of  continued  tenantability,"* 
but  is  not  conclusive  evidence  thereof."" 

A  covenant  for  quiet  enjoyment  is  implied  from  the  usual  words  of  demise,"® 
which  signifies  that  the  tenant  shall  not  be  evicted  by  title  paramount,"'  and  that 
his  possession  shall  not  be  disturbed  by  the  acts  or  wrongful  omissions  of  the 
lessor."*  The  lessor  is  bound  to  protect  the  lessee  in  the  quiet  enjoyment  of  the 
property  leased,  as  against  persons  claiming  a  right  thereto,""  but  his  covenant, 
whether  express  or  implied,  does  not  protect  the  lessee  from  the  act  of  a  stranger 
or  one  holding  without  paramount  right,^  nor  from  the  lawful  act  of  the  landlord 
in  making  a  different  use  of  his  property  not  demised.*  For  wrongful  eviction  or 
breach  of  covenant  for  quiet  enjoyment,  a  tenant  may  recover  the  damages  proxi- 


the  landlord  to  reveal  dangerous  conditions 
may  not  constitute  actual  fraud  or  misrep- 
resentation, it  may  in  some  cases  amount  to 
such  culpable  negligence  of  duty  as  to  afford 
ground  of  action  against  him.  Howell  v. 
Schneider,   24  App.  D.  C.   532. 

90.  Howell  V.  Schneider,  24  App.  D.  C.  632. 
The  doctrine  of  caveat  emptor  applies  to  one 
leasing  a  building  that  is  unsafe,  and  the 
contract  of  a  lease  is  entered  into  subject  to 
the  superior  right  of  the  state  to  order  the 
building  razed  in  the  event  that  It  becomes 
a  menace  to  the  public.     Liebschutz  v.  Black, 

5  Ohio  N.  P.  (N.  S.)  393.  Where  the  lessee 
knowingly  covenants  that  he  has  received 
the  premises  in  good  repair  and  will  keep 
them  so,  he  takes  the  premises  as  he  finds 
them.  Fowler  Cycle  Works  v.  Fraser,  110 
111.  App.  126. 

91.  Lazarus  &  Cohen  v.  Parmly,  113  111. 
App.  624;  Martin  v.  Surman,  116  111.  App.  282. 
There  is  no  implied  contract  on  the  land- 
lord's part  that  leased  premises  are  tenant- 
able  or  will  remain  so.  Carpenter  v.  Stone, 
112  111.  App.  155;  Sigglns  v.  McGill  [N.  J.  Err. 

6  App.]  62  A.  411.  The  lease  of  a  theater 
building  was  no  warranty  of  its  fitness  for 
that  purpose.  Taylor  v.  Finnigan  [Mass.]  76 
N.  E.  203. 

92.  Land  was  leased  for  the  dairy  business 
with  a  covenant  to  furnish  pasture  for  100 
head  of  cattle  and  clear  land  enough  to  pro- 
vide feed,  the  business  being  new  and  both 
parties  having  equal  knowledge  of  the  con- 
dition and  character  of  the  premises.  Held, 
that  damages  for  depreciation  of  cattle,  ex- 
pense of  feeding  and  loss  on  butter  and  milk 
product  were  too  remote  in  an  action  by 
tenant  against  landlord  for  breach  of  coven- 
ant. Kellogg  V.  Malick  [Wis.]  103  N.  W. 
1116.  Nor  could  the  lessees,  who  remained 
in  possession  after  the  lessor's  breach  of 
covenant,  refusing  to  pay  rent  until  their 
eviction  therefor,  recover  for  work  done  on 
the  premises  after  knowledge  of  the  breach. 
Id. 

»3.  Kellogg  V.  Malick  [Wis.]  103  N.  W. 
1116. 


94.  A  tenant  cannot  claim  that  the  prem- 
ises were  rendered  untenantable  by  a  storm, 
when  he  remained  in  possession  as  tenant 
and  occupant  for  twenty  days  after  the 
storm.     Ernst  v.  Wheatley,  93  N.  T.  S.  1116. 

95.  It  may  be  rebutted  by  proof  to  the 
contrary,  where  a  lease  makes  specific  pro- 
visions relative  to  rent  payment  in  case  of 
damage  to  the  premises  by  fire,  so  as  to 
make  them  untenantable.  Weinberg  v.  Sa- 
vitzky,   93  N.  T.   S.   485. 

06.  The  words,  "granted  and  leased"  in 
a  contract  for  the  use  of  certain  lands  for 
a  gas  well  were  merely  a  covenant  for  quiet 
enjoyment.  Shenk  v.  Stahl  [Ind.  App.]  74  N. 
B.  538.  The  landlord  is  under  a  positive 
duty  to  his  tenant  that  he  shall  have  quiet 
enjoyment  of  the  premises.  Nahm  v.  Regis- 
ter Newspaper  Co.,  27  Ky.  L.  R.  887,  87  S. 
W.    296. 

97.  Osmers  v.  Furey  [Mont.]  81  P.  345. 
If  the  lessee  is  kept  out  of  possession  by 
one  having  a  paramount  title,  the  lessor  is 
liable  on  his  covenant  for  quiet  enjoyment 
and  the  lessee  is  released  from  the  rent 
charge.  Duncan  v.  Moloney,  115  111.  App. 
622. 

08.  Osmers   v.    Furey    [Mont.]    81    P.    345. 

09.  Lessor  recovered  damages  for  destruc- 
tion of  hedge  and  trees,  and  trimming  other 
trees  without  his  consent,  while  the  prem- 
ises were  in  possession  of  lessees,  done  by 
commissioners  to  improve  a  highway,  who 
assumed  the  right  to  do  so.  Bright  v.  Bell, 
113    La.    1078,    37    So.    976. 

1.  Duncan  v.  Moloney,  115  111.  App.  522; 
Bright  v.  Bell,  113  La.  1078,  37  So.  976; 
Tucker  v.  Du  Puy  [Pa.]  60  A.  4.  Unless  it 
can  be  shown  that  a  contemplated  covenant 
to  that  effect  was  omitted  from  the  lease 
by  mistake  or  fraud.  Thomas  v.  Brin  [Tex. 
Civ.   App.]    85   S.    W.    842. 

2.  The  lease  of  the  rest  of  the  building 
in  •which  plaintiff  had  leased  offices  for  the 
practice  of  medicine,  to  be  used  as  a  hotel 
with  a  bar,  did  not  violate  any  express  or 
implied  covenant  of  plaintiff's  quiet  enjoy- 
ment.    Tucker   v.   Du   Puy    [Pa.]    60   A.    4. 
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mately  resulting  therefrom.'  A  tenant  who  has  been  wrongfully  dispossessed  under 
a  claim  of  violation  of  his  lease  has  an  adequate  remedy  at  law,  and  is  not  entitled 
to  the  aid  of  a  court  of  equity  in  regaining  possession  of  the  premises.*  The 
remedy  by  injunction  lies  to  prevent  the  landlord  from  interfering  with  the  premises, 
when  the  remedy  at  law  is  not  adequate  and  complete.^ 

Eviction.' — An  eviction  may  consist  of  the  exclusion  of  the  tenant  from  a  sub- 
stantial portion  of  the  demised  premises,'  or  of  damage  to  the  premises  by  fire, 
destroying  their  usefulness.'     Entry  to  make  repairs  after  the  tenant  has  abandoned 


3.  Where  the  tenant  was  ejected  from  the 
leased  premises  by  the  landlord,  the  measure 
of  his  damages  was  the  reasonable  rental 
value  of  the  land  for  the  remainder  of  the 
term  and  any  other  loss  directly  caused  by 
the  eviction,  such  as  the  expense  of  removal 
to  another  place.  Campbell  v.  Howerton 
[Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  171.  87 
S.  W.  370.  It  cannot  be  said,  as  a  matter  of 
law,  that  a  tenant,  who  is  unlawfully  evicted 
from  a  farm  in  January  cannot  recover  as 
damag-es  both  the  cost  of  removal  to  tem- 
porary quarters  and  to  permanent  quarters. 
McElvaney  v.  Smith  [Ark.]  88  S.  W.  981.  It 
must  appear  that  the  rental  value  of  the 
land  was  greater  than  the  amount  he  had 
agreed  to  pay  for  it.  Id.  A  charge  that  the 
measure  of  tenant's  damages  for  a  wrongful 
eviction  was  the  reasonable  market  value 
of  the  crops  that  tenant  and  his  family 
might  reasonably  have  expected  to  raise,  less 
rents  due  to  the  landlord,  amounts  that  would 
have  been  expended  for  help  and  such  an 
amount  as  he  and  his  family  earned  since 
the  eviction,  was  approved.  Freeman  v.  Slay 
[Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  664,  88  S. 
W.  404.  Where  the  tenant  was  prevented  by 
the  landlord  from  clearing  and  grubbing 
lands  in  accordance  with  the  terms  of  the 
contract  between  them,  the  measure  of  the 
tenant's  damages  was  the  contract  price  less 
the  reasonable  cost  of  the  work  to  him. 
Campbell  v.  Howerton  [Tex.  Civ.  App.]  13 
Tex.   Ct.   Rep.   171,    87   S.   W.   370. 

4.  Complaint  held  not  to  show  danger  of 
multiplicity  or  financial  irresponsibility  of 
both  defendants.  Williams  v.  Mathewson 
[N.  H.]    60  A.    687. 

5.  The  remedy  was  Inadequate  where  the 
•threatened    injury    was    the    shutting    off    of 

the  steam  supply  necessary  in  the  conduct  of 
a  restaurant.  Slack  v.  Knox,  114  111.  App. 
435. 

«.     See  4  C.  L.    394,  402. 

7.  As  where  the  lessee  of  the  "exclusive" 
privilege  of  quarrying  limestone  was  exclud- 
ed from  the  premises  by  the  grantee  of  the 
lessor  who  had  reserved  the  right  of  taking 
limestone  to  be  burned  on  the  premises. 
Arkley  v.  Union  Sugar  Co.  [Cal.]  81  P.  509. 
Entry  and  making  of  improvements  in  back 
yard  held  eviction.  Osmers  v.  Furey  [Mont.] 
81  P.  345.  Claim  of  eviction  was  based  upon 
an  alleged  refusal  to  permit  the  lessee's 
coachman  to  move  into  sleeping  rooms  in  the 
stable  and  put  a  gasoline  stove  there,  next 
to  the  hay  mow,  and  the  alleged  refusal  to 
permit  lessee  to  use  certain  appliances  on 
the  premises.  Question  held  one  of  fact  and 
jury's  finding  of  no  eviction  sustained.  Ru- 
bens v.  Hill,  115  111.  App.  565. 

NOTE.  What  Is  disturbance  op  eviction: 
The  defendant  leased  to  the  plaintiff  prem- 


ises partly  built  under  the  street  by  a  license 
from  the  City  of  New  York  which  owned  the 
fee  therein.  Subsequently  the  city  granted 
the  use  of  the  street  for  the  purpose  of  a 
subway  and  the  plaintiff  was  evicted.  Held, 
the  defendant  is  not  liable  for  a  breach  of 
his  covenant  for  quiet  enjoyment,  since  the 
plaintiff  was  chargeable  with  knowledge 
that  the  defendant  was  a  mere  licensee  and 
took  the  lease  at  his  peril.  Pabst  Brewing 
Co.   V.   Thorley,   32  N.  Y.  L.aw  J.   1707. 

A  covenant  for  quiet  enjoyment  merely 
insures  against  disturbances  due  to  defects 
in  the  lessor's  title.  Coddington  v.  Dunham, 
45  How.  Prac.  [N.  Y.]  40;  Knapp  v.  Marlboro, 
34  Vt.  235.  Since  it  does  not  cover  premises 
to  which  the  lessor  notoriously  claims  no 
title  (McLarren  v.  Spalding,  2  Cal.  510),  an 
eviction  of  the  lessee  by  the  owner  Is  no 
breach  of  the  lessor's  covenant  (Id.).  And 
likewise  had  the  lessor  in  the  principal 
case  owned  the  entire  premises  and  the  les- 
see been  evicted  by  the  city  under  its  police 
powers  (Connor  v.  Bernheimer,  6  Daly  [N. 
Y.]  295),  or  its  right  of  eminent  domain 
(Frost  V.  Earnest,  4  Wheat.  [Pa.]  85),  such 
eviction  would  have  been  no  breach  of  the 
lessor's    covenant. — 5    Columbia    L.    R.    329. 

Defendant  leased  a  room  to  plaintiff  for 
saloon  purposes.  By  a  city  ordinance  a  li- 
cense could  be  obtained' only  with  the  con- 
sent of  half  the  abutting  property  owners. 
The  defendant  owned  other  abutting  lots, 
and  refused  his  consent,  thus  defeating  the 
plaintiff's  petition  for  a  license.  Held,  this 
was  not  an  eviction.  Kellogg  v.  Lowe 
38  Wash.  293,  80  P.  452.  An  actual  expulsion 
from  leased  premises  is  not  necessary  to 
constitute  an  eviction.  Royoe  v.  Gruggen- 
heim,  106  Mass.  201,  8  Am.  Rep.  322.  Any 
act  of  the  landlord  done  with  the  Intention 
and  having  the  effect  of  depriving  the  ten- 
ant of  the  beneficial  enjoyment  of  leased 
premises  will  amount  to  eviction.  Denison 
V.  Ford,  7  Daly  [N.  Y.]  384;  2  McAdam, 
Landlord  &  Tenant,  §  404.  Where  premises 
were  leased  for  a  brewery  and  the  landL.rd 
relused  to  give  the  written  consent  required 
by  statute,  the  court  found  a  constructive 
eviction.  Grabenhorst  v.  NIcodemus,  42  Md. 
236.  This  doctrine  seems  more  equitable  and 
better  founded  in  authority  than  that  main- 
tained in  the  principal  case.  Silber  v  Lar- 
kln,  94  Wis.  9;  Duff  v..  Hart,  16  N.  Y  S  163 
— 5  Columbia  L.  R.  548. 

8.  Where  a  hole  3x5  was  burned  in  the 
floor  above  the  furnace,  small  holes  cut  by 
the  firemen,  but  the  floors,  though  otherwise 
burned,  were  firm,  some  damage  done  to  a 
chimney  and  side  wall  and  glass  broken  in 
a,  skylight,  It  was  held  that  the  premises 
were  not  rendered  untenantable.  Bowen  v 
Shackter  [N.  J.   Law]   60  A.   1111. 
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the  premises  is  neither  an  acceptance  of  a  surrender  nor  an  eviction.'  Neither 
the  entry  by  a  landlord  to  make  repairs  required  by  a  municipal  department,  after 
the  refusal  to  make  the  same  by  the  tenant  in  compliance  with  his  covenant  to 
do  so,^"  nor  the  landlord's  refusal  to  send  back  to  the  tenant  the  keys  which  he 
sent  to  the  landlord,  on  abandoning  the  premises,^^  nor  a  sale  of  the  premises  and 
delivery  of  possession  by  the  landlord,^^  constitutes  an  eviction  which  will  relieve 
the  tenant  from  the  payment  of  rent;  nor  will  such  sale  avail  him  as  a  defense  to 
the  payment  of  a  rent  note,  where  it  was  made  subject  to  the  lease  and  under  such* 
circumstances  as  to  be  of  no  damage  to  him.^^  To  constitute  a  constructive  evic- 
tion so  as  to  suspend  payment  of  rent,  it  must  affirmatively  appear  that  by  his  in- 
tentional and  wrongful  act  the  landlord  has  deprived  the  tenant  of  the  beneficial 
use  and  enjoyment  of  all  or, a  part  of  the  leasehold.^*  Although  the  presence  of 
odors  rendering  premises  uninhabitable  have  been  held  to  be  a  constructive  evic- 
tion, yet  never  in  a  case  where  the  tenant  had  full  opportunity  to  inspect  the 
premises  before  leasing  and  actually  did  so.^°  A  tenant  cannot  claim  an  eviction 
because  of  the  premises  being, made  untenantable  by  a  storm,  when  he  occupied 
them  as  tenant  for  twenty  days  after  the  storm.^^ 

The  landlord  has  no  more  right  to  invade  the  premises  of  the  tenant  than 
an  outsider  has;'-^  nor  has  the  grantee  of  leased  lands,  for  he  takes  only  the  estate 
of  the  lessor  and  not  that  of  the  lessee.^'  Although  the  landlord  is  not  guilty  of 
trespass  in  entering  the  premises  after  the  end  of  the  term,  yet  he  may  make  him- 
self liable  by  acts  of  violence  or  unnecessary  force  after  he  enters.^* 

Nature  of  tenant's  estate. — A  person  entitled  to  the  possession  of  premises  un- 
der a  lease  from  the  owner  may  bring  an  action  of  forcible  detainer  for  them.^* 
In  Massachusetts,  a  tenant  at  will  under  a  parol  lease"  is  entitled  to  damages  to 


9.  Smuoker  v.  Grinberg-,  27  Pa.  Super.  Ct. 
531. 

10.  Markham  v.  David  Stevenson  Brewing 
Co.,  93  N.  T.  S.  684. 

11.  Smucker  v.  Grinberg,  27  Pa,  Super. 
Ct.   531. 

la.  Smucker  v.  Grinberg,  27  Pa.  Super. 
Ct.  531.  A  sale  of  part  of  tlie  premises  does 
not  disturb  the  lessee's  possession  and  en- 
joyment, but  entitles  the  grantee  to  an  ap- 
portionment of  the  rent.  Stern  v.  Sawyer 
[Vt.]   61  A.  36. 

13.  As  where  the  property  was  a  summer 
hotel  and  the  season  was  past,  and  instead 
of  being  valuable  the  property  would  require 
the  expense  of  some  one  to  care  for  it.  Finch 
v.   Mishler  [Md.]   59  A.  1009. 

14.  An  order  of  a  building  inspector  re- 
quiring the  lessee  of  a  theater  building  to 
provide  additional  means  of  egress,  in  the 
absence  of  any  covenant  requiring  the  lessor 
to  do  so  is  not  an  eviction.  Taylor  v.  Pin- 
nigan  [Mass.]  76  N.  B.  203.-  Where  the  land- 
lord rented  a  room  on  a  certain  lot  to  be 
used  as  a  saloon,  but  afterward,  as  owner 
of  other  lots,  united  with  other  lot  owners 
in  a  protest  against  the  issue  of  a  license, 
whereby  the  tenants  were  prevented  from 
carrying  on  the  business  for  which  they  had 
leased  the  premises,  the  landlord's  action  did 
not  constitute  an  eviction.  Kellogg  v.  Lowe, 
38  Wash.   293,   80  P.   458. 

15.  Flannery   v.   Simons,   93   N.   T.   S.    544. 

16.  Ernst  v.   Wheatley,    93   N.   T.    S.    1116. 

17.  Snedecor  v.  Pope  [Ala,]  39  So.  318. 
Entering  the  premises  during  the  tenant's 
possessory   right  and  putting  a  lock   on  the 


door  of  the  building  did  not  give  the  land- 
lord possession,  but  was  an  Invasion  of  the 
tenant's  rights.  Hayward  v.  School  Dist.  No. 
9  of  Hope  Tp.  [Mich.]  102  N.  W.  999.  He 
cannot  without  the  tenant's  consent  tear  oft 
the  roof  preparatory  to  building  another 
story,  without  being  responsible  for  conse- 
quent injury  to  tl)e  tenant's  goods;  and  he 
is  not  relieved  from  responsibility  by  con- 
tracting with  another  to  do  the  work.  Nahm 
V.  Register  Newspaper  Co.,  27  Ky.  L.  R.  887, 
87  S.  W.  296.  Where  a  landlord,  during  a 
tenant's  absence  and  without  his  consent, 
moved  the  dwelling  house,  dug  a  cellar  and 
built  another  house  on  the  lot,  the  tenant 
was  entitled  to  a  verdict  in  an  action  for 
trespass.  Maney  v.  Lamphere  [Mich.]  102 
N.  W.  974.  In  an  action  of  trespass  by  the 
tenant  against  the  landlord,  the  measure  of 
tenant's  damages  Is  the  injury  done  to  the 
leasehold  and  personal  injuries,  and'  not  the 
damage  to  the  freehold  of  the  landlord.  Sne- 
decor V.   Pope   [Ala.]   39   So.   318. 

18.  Where  lessee  was  granted  the  "exclu- 
sive" right  to  quarry  limestone  on  the  prem- 
ises but,  in  another  part  of  the  lease  the 
lessor  reserved  a  qualified  right  to  take 
limestone  for  burning  on  the  premises,  the 
grantee  of  the  lessor  could  not  totally  ex- 
clude the  lessee  from  the  premises  in  the 
exercise  of  the  reserved  right  to  take  lime- 
stone. Arkley  v.  Union  Sugar  Co.  [Cal.]  81 
P.  509. 

10.     Snedecor  v.   Pope   [Ala.]   39   So.    318. 

20.  Floersheim  v.  Baude,  110  111.  App.  536. 

21.  Pub.  St.  1882,  c.  120,  §  3.  Sheehan  v. 
Fall    River,    187    Mass.    356,    73    N.    B.    544. 
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his  estate  by  a  change  of  street  grade. ^'^  A  tenant  for  999  years  can,  while  in 
possession,  enjoin  a  third  person  trespassing  on  his  easement.^' 

(§5)  B.  Assignment  and  siib-Utting.^* — At  common  law  the  power  of  assign- 
ment is  incident  to  a  leasehold  estate/"  if  not  denied  by  the  terms  of  the  lease, 
in  which  case  an  assignment  without  the  assent  of  the  landlord  is  not  void,  but 
voidable  at  the  latter's  option.=»  But  an  option  of  purchasing  the  premises,  given 
to  the  lessee  "but  no  other  person"  is  personal  and  not  assignable.^'  A  covenant 
not  to  sell  or  assign  a  lease  is  not  broken  by  an  assignment  by  operation  of  law.^' 
The  assignee  of  a  lease  is  bound  by  its  covenants.^'  Where  there  is  no  restric- 
tion to  the  original  lessees  of  the  right  to  renew  a  lease,  a  renewal  can  be  compelled, 
under  the  terms  of  the  lease,  by  the  assignee  of  the  lessees.'"  As  between  assignor 
and  assignee  the  latter's  term  is  ascertained  in  the  usual  way.'^  To  rescind  it 
equity  must  be  done  or  the  consideration  tendered  back.'*  The  lease  may  by  partial 
assignment  become  firm  assets.'' 

The  right  to  underlet  may  be  prohibited  by  conditions  in  the  lease'*  or  by 
statute.'"    The  subletting  of  premises  leased  for  a  particular  purpose,  to  be  used 


22.  Under  St.  1890,  o.  428,  §  5,  amd.  by 
St.  1891,  o.  123,  I  1,  providing-  for  compensa- 
tion for  such  changes.  Sheehan  v.  City  of 
Fall  River,  187  Mass.  356,  73  N.  B.  544.  Such 
compensation  includes  injuries  to  a  building 
substantially  annexed  to  the  soil,  which, 
as  between  the  tenant  and  landlord,  is  a 
tenant's  fixture,  which  may  be  removed;  and 
he  is  not  precluded  from  claiming  compen- 
sation by  a  settlement  made  with  the  land- 
owner, who  asserted  no  title  to  the  building. 
Sheehan  v.  Fall  River,  187  Mass.  356,  73 
N.    E.    544. 

23.  Erection  of  a  fire  escape,  by  the  owner 
of  a  theater  on  the  other  side  of  the  alley, 
over  the  alley  which  plaintiff  was  entitled 
to   use.     Schmoele   v.    Betz    [Pa.]    61   A.   525. 

24.  See   4  C.  L.   395. 

25.  As  to  rent  and  payment  in  such  case, 
see  post,  §5  6,  9.  A  less.'  e  in  possession  un- 
der a  verbal  lease,  unrestricted  as  to  right 
to  assign  or  sublet,  may  give  another  the 
right  to  occupy  the  premises  so  long  as  the 
rent  Is  paid  pursuant  t»  the  lease.  Martin 
V.  Sexton,  112  111.  App.  199.  A  contract  nec- 
essarily for  a  longer  lease  than  two  years 
does  not  require  the  consent  of  the  land- 
lord for  a  transfer  of  the  tenant's  interest 
therein.  Pierce,  Cequin  &  Co.  v.  Meadows, 
27  Ky.  L.   R.   870,   86  S.  W.  1127. 

26.  An  alleged  contemporaneous  parol 
agreement  permitting  subletting  is  not  es- 
tablished by  the  evidence  of  the  lessee,  con- 
tradicted by  the  lessor,  and  when  a  paper 
attached  to  the  lease  gives  the  lessee  the 
right  of  subletting  only  a  portion  of  one 
story  for  a  particular  purpose.  Fidelity 
Trust   Co.    V.    Kohn,    27    Pa.    Super.    Ct.    374. 

27.  The  lessor  is  not  estopped  from  as- 
serting it  to  be  a  mere  personal  privilege 
where  he  warned  the  assignee  before  the 
latter  had  done  anything  under  the  assign- 
ment, but  he  nevertheless  put  in  an  engine 
and  pump  to  remove  the  water  from  a 
mine  on  the  premises.  Phinney  v.  Foster 
[Mass.]   75  N.  B.  103. 

28.  It  does  not  apply  to  an  assignment  by 
a  receiver  appointed  for  the  lessee.  Flem- 
ing V.   Fleming  Hotel  Co.   [N.   J.  Eq.]    61  A. 
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29.  Where  a  lease  was  made  by  individu- 


als for  the  benefit  of  a  corporation  not  yet 
organized  and  was  afterwards  duly  adopted 
by  the  corporation,  the  corporation  was  pre- 
sumed to  be  the  assignee  of  the  lease  and 
liable  for  rent  thereunder.  Thistle  v.  Jones, 
45  Misc.  215,  92  N.  T.  S.  113.  Where  the 
tenant  assigned  the  lease  to  contractors 
as  security  for  a  certain  contract,  assignees, 
on  taking  possession,  were  limited  In  their 
enjoyment  of  the  property  by  the  terms  of 
the  lease.  Pierce,  Cequin  &  Co.  v.  Meadows, 
27  Ky.  Ix  R.  870,  86  S.  W.  1127. 

SO.  Blount  V.  Connolly,  110  Mo.  App.  603, 
85  S.  W.  605. 

31.  Where  the  tenant  was  to  erect  a  build- 
ing on  the  leased  premises  to  be  paid  for 
by  rent  instalments,  and  assigned  his  lease 
as  security  to  contractors  for  the  erection 
of  the  building,  upon  his  default  they  were 
entitled  to  occupy  the  building  long  enough 
at  the  stipulated  rate,  to  reimburse  them- 
selves. Pierce,  Cequin  &  Co.  v.  Meadows  27 
Ky.    li.    R.    870,    86   S.    W.    1127. 

32.  An  assignment  of  a  leasehold  by  a 
lunatic  can  be  avoided  only  by  payment  o,r 
tender  of  the  consideration,  after  proper  re- 
duction for  rents  and  profits,  where  the  as- 
signee acted  In  good  faith.  Miller  v.  Barber 
[N.  J.  Law]  62  A.  276. 

33.  Under  an  assignment  by  the  lessee  of 
a  hotel  of  a  one-half  Interest  in  a  buffet  for 
the  remainder  of  his  term,  the  right  to  oc- 
cupy the  premises  for  such  time  became  a 
partnership  asset,  and  the  lessee  could  not 
have  recovered  possession  from  his  partner 
during  the  continuance  of  the  lease  (Lamb 
V.  Hall  [Cal.]  81  P.  288),  and  where  the  lessee 
afterward  assigned  his  remaining  Interest 
to  a  third  party,  thereby  dissolving  the  part- 
nership, the  right  to  occupy  the  premises  for 
the  rest  of  the  terra  vested  exclusively  in 
the  surviving  partner  for  the  purpose  of 
closing  the  partnership  (Id.).  Such  assign- 
ment was  binding  on  the  lessee's  trustee  in 
bankruptcy,  and  he  could  not  recover  pos- 
session as  against  the  assignee.     Id.  ' 

34.  A  condition  against  underletting  is 
not  a  single  condition,  as  it  Is  susceptible 
of  more  than  one  breach  during  the  term 
Fidelity  Trust  Co.  v.  Kohn,  27  Pa.  Super.  Ct! 
374. 
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for  aa  entirely  different  purpose  affords  sufficient  grounds  for  some  relief,  either 
legal  or  equitable."'  A  covenant  not  to  sublease  cannot  be  eraded  by  quit-claim 
deeds  from  third  parties  who  have  no  valid  title."  A  waiver  of  the  right  of  re-entry 
on  the  breach  of  a  covenant  not  to  underlet  is  not  a  waiver  of  that  right  on  a  sub- 
sequent underletting;  and  a  consent  by  the  lessor  to  the  occupancy  of  the  premises 
by  a  third  party  for  a  specified  business,  under  the  lessee,  is  a  restricted  waiver 
applying  only  to  such  third  party  and  to  his  specified  business."*  A  subtenant  is 
not  liable  upon  the  covenants  of  the  contract  between  the  owner  and  the  lessee, 
unless  he  has  contracted  to  become  so."° 

(§5)  G.  Repairs  and  improvements;  waste}" — In  the  absence  of  statutory 
provisions*^  or  express  agreement,  the  landlord  is  not  bound  to  make  repairs'" 
or  to  keep  the  building  inhabitable.*' 

Where  the  lease  contains  an  agreement  by  the  landlord  to  make  certain  im- 
provements in  the  property,  he  is  liable  for  a  breach  of  the  same,  the  measure  of 
damages  being  the  difference  in  rental  value  between  the  property  as  actually  con- 
structed and  5s  the  lessor  agreed  to  construct  it,**  or  the  actual  cost  of  making 
the  improvements.*^  An  entry  into  possession  and  the  payment  of  rent  is  a  waiver 
of  failure  to  make  repairs  prior  to  entry,  as  covenanted  by  the  landlord;*"  but  if  the 
tenant,  relying  upon  the  covenant,  has  paid  the  stipulated  rent,  he  may  recover 
back  the  excess  paid  above  the  actual  rental  value.*^  A  subsequent  promise  by  the 
landlord  to  repair,  not  forming  a  part  of  the  original  contract  and  operating  as  an 
inducement  for  the  plaintiff  to  take  the  tenement,  and  not  accompanied  by  a  threat 
by  the  tenant  to  quit  if  not  made,  was  without  consideration;*"  but  an  oral  modifica- 
tion of  a  lease  by  a  promise  by  the  landlord  to  make  necessary  changes,  though  not 
contemplated  when  the  lease  was  made  and  forming  no  inducement  for  its  execu- 
tion, if  based  on  a  good  consideration  is  valid  and  enforceable.**  A  covenant  to 
repair  on  the  part  of  the  landlord  carries  with  it  a  right  to  enter  and  have  posses- 
sion for  that  purpose. '"'  Where  the  lease  provides  that  repairs  shall  be  home 
equally  by  both  parties,  and  the  lessor  sells  the  annual  rental  to  one  party  and  the 


35.  Under  the  statutes  of  Texas  the-  land- 
lord. In  case  of  a  subletting  by  the  tenant, 
may  elect  to  treat  the  lease  as  forfeited  or 
to  let  It  continue.  "Wright  v.  Henderson 
[Tex.  Civ.  App.]   8«  S.  W.  799. 

se.  Complaint  alleged  the  leasing  of 
premises,  to  be  used  as  a  Masonic  hall,  and 
the  subleasing  of  them  to  a  labor  union, 
after  their  abandonment  for  Masonic  pur- 
poses; held  not  demurrable  as  showing  no 
cause  of  action.  Independent  Steam  Fire 
Engine  Co.  v.  Richland  Lodge,  70  S.  C.  672, 
50  S.  B.  499. 

37.  White   V.   Johnson    [Idaho]    79    P.   455. 

38.  Fidelity  Trust  Co.  v.  Kohn,  27  Pa,  Su- 
per. Ct.  374. 

39.  Not  being  a  party  to  the  contract,  he 
cannot  be  sued  in  assumpsit  for  rent  by  the 
landlord.  James  v.  Kurtz,  23  Pa.  Super.  Ct. 
304. 

40.  See  4  C.  li.  396. 

41.  In  Georgia,  by  Civ.  Code  1895,  §§  3118, 
3123,  a  landlord  Is  required  to  keep  leased 
premises  in  repair.  Veal  v.  Hanlon  [Ga.]  51 
S.  B.  579.  Ross  V.  Jackson  [Ga.]  61  S.  B.  578. 
Sections  863,  864,  Wilson's  Rev.  &  Ann.  St 
1903,  were  copied  from  the  statutes  of  the 
territory  of  Dakota,  and  the  clause  "for  oc- 
cupation of  human  beings"  was  held  not  to 
apply  to  the  leasing  of  buildings  for  the 
purpose  of  business  or  trade.  Tucker  v. 
Bennett   [Okl.]   81  P.   423. 


42.  Lazarus  v.  Parmly,  113  111.  App.  624; 
Martin  v.  Surman,  116  111.  App.  282;  Phelan 
V.  Pitzpatrick  [Mass.]  74  N.  B.  326;  Rhoades 
V.  Seidel  [Mich.]  102  K.  W.  1025;  Burke  v. 
Hulett,  216  111.  545,  75  N.  B.  240;  Cooper  v. 
Lawson  [Mich.]  12  Det.  Leg.  N.  34,  103  N. 
W.  168;  Barron .V.  Lledloff  [Minn.]  104  N.  W. 
289;    Tucker   v.    Bennett    [Okl.]    81    P.    423. 

43.  Fowler  Cycle  Works  v.  Fraser,  110  111. 
App.   126. 

44.  Oliver  v.  Bredl,  25  Pa.  Super.  Ct.  653; 
Beakes  v.  Holzman,  94  N.  Y.  S.  33;  Barron  v. 
Lledloff  [Minn.]  104  N.  W.  289;  Gorman  v. 
Miller,   27  Pa,  Super.  Ct.   62. 

45.  Beakes  v.  Holzman,  94  N.  T.  S.  33; 
Barron    v.    Liedloffl    [Minn.]    104    N.    W.    289. 

46.  Rubens  v.  Hill,   115  111.  App.  565. 

47.  Gorman  v.  Miller,  27  Pa.  Super.  Ct.  62. 

48.  Bennett  v.  Sullivan  [Me.]  60  A.  886; 
Fowler  Cycle  Works  v.  Fraser,  110  111.  App. 
126;  Rhoades  v.  Seidel  [Mich.]  102  N.  W.  1025; 
Tucker   v.   Bennett    [Okl.]    81   P.    423. 

49.  The  benefit  to  the  leasehold  estate 
for  the  rest  of  the  term  is  sufficient  consid- 
eration to  support  such  a  promise  by  the 
lessor  to  furnish  additional  means  of  egress 
from  a  theater  building,  so  as  to  comply 
with  Rev.  Laws,  c.  104,  §  36.  Taylor  V.  Fin- 
nigan   [Mass.]   76  N.  B.   203. 

50.  Barron  v.  Lledloff  [Minn.]  104  N.  W. 
289. 
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realty  to  another,  the  lessee  may  deduct  one-half  of  the  repairs  from  the  annual 
rental  before  paying  it  over  to  the  party  entitled  thereto." 

A  tenant  is  bound  not  only  to  commit  no  waste/ ^  but  to  make  fair  and  ten- 
antable  repairs  necessary  to  prevent  waste  and  decay  of  the  premises  ;^'  but  ho  need 
not  improve  premises  unless  the  lease  so  provides.''*  In  the  absence  of  any  express 
covenant,  the  law  implies  a  covenant  on  the  part  of  the  lessee  so  to  treat  the 
premises  that  they  may  revert  unimpaired,  except  by  usual  wear  and  tear  and 
uninjured  by  any  willful  or  negligent  act  of  the  lessee.^'  He  must  when  so  agreed 
do  what  is  necessary  to  comply- with  public  regulations'"  under  such  terms  as  are 
specially  agreed  upon  if  any.'^  When  the  parties  have  by  express  contract  fixed  their 
duties  in  that  respect  the  tenant's  implied  duty  to  keep  up  fences  becomes  imma- 
terial."'  Where  a  lease  covenants  for  the  surrender  of  the  premises  in  as  good  con- 
dition as  when  received,  except  as  to  reasonable  wear  and  tear  and  damage  by  the 
elements,  and  for  compliance  with  municipal  regulations,  the  tenant  must  make 
needful  repairs  and  improvements  ordered  by  the  municipal  departments.^'  But 
a  lease  limiting  the  tenant's  liability  under  municipal  regulations  "to  those  made 
for  the  correction,  prevention  and  abatement  of  nuisances  or  other  grievances  does 
not  make  him  liable  for  the  cost  of  a  fire  escape.""  While  the  ordinary  measure  of 
damages,  in  an  action  by  a  landlord  against  his  tenant  for  removal  of  improve- 
ments, is  the  difference  in  the  value  of  the  land  when  it  was  delivered  to  the  tenant 
and  when  it  was  surrendered  by  him,  yet  compensation  will  not  be  "denied  when 
there  is  no  market  value  by  which  to  measure  damages,  but  some  other  measure  will 
be  resorted  to."^ 

Where  a  bill  in  equity  was  maintainable  to  enjoin  the  lessee  of  a  mine  from 
committing  waste  and  destroying  the  property  as  a  mine,  the  court,  to  prevent  a 
multiplicity  of  suits,  retained  the  bill  for  further  relief  and  to  cancel  the  lease  as 
a  cloud  on  the  title,  quiet  the  title  and  determine  the  right  of  possession."^  In 
Pennsylvania  the  common-law  writ  of  estrepement  still  lies  to  stay  or  prevent 
present  or  threatened  waste."* 


51.  Hamaker  v.  Manheim  Light,  Heat 
&    Power   Co.,    25    Pa.    Super.    Ct.    484. 

52.  The  weakeninsr  and  Impairment  of 
the  foundation  walls  by  cutting  holes  for 
furnace  pipes  and  the  removal  of  partitions 
that  support  the  upper  floors  are  substan- 
tial acts  of  waste.  Smith  v.  Chappell,  25 
Pa.  Super.  Ct.  81. 

53.  Smith  v.  Chappell,  25  Pa.  Super.  Ct.  81; 
Burner  v.  Higman  &  Skinner  Co.  [Iowa]  103 
N.  W.  802.  The  tenant,  in  the  absence  of  an 
agreement  by  the  landlord  to  repair,  is  under 
obligation  to  repair  a  skylight  broken  during 
his  tenancy.  Forrester  v.  O'Rourke  Engi- 
neering Const.  Co.,  95  N.  T.  S.  600. 

64.  A  lease  of  a  lot  "to  be  used  as  a 
cattle  feeding  lot"  does  not  require  the  les- 
see to  put  in  cross  fences,  or  piping,  or 
troughs,  or  sheds,  but  merely  gives  him 
permission  to  do  so  and  the  right  to  remove 
them  at  the  end  of  the  lease.  Lillard  v. 
Kentucky  Distilleries  &  Warehouse  Co.  [C. 
C  A  1  134  F.  168. 
■55.'  Smith  V.  Chappell,  25  Pa.  Super.  Ct.  81. 
56  A  covenant  to  comply  with  the  orders 
of  "municipal  departments  of  the  city  of  New 
York"  included  the  tenement  house  depart- 
ment, although  not  created  until  a  datg  sub- 
sequent to  the  execution  of  the  lease.  Pal- 
mieri  v.  Antlnozzi,  95  N.  T.  S.  865.  Under  a 
covenant  by  the  lessee  to  obey  all  orders  of 


the  municipal  departments  of  a  city,  or  pay 
an  indemnity  to  the  lessor  for  any  loss  aris- 
ing from  his  neglect,  the  lessee  has  not  a 
mere  option  to  obey  such  orders  or  pay  the 
indemnity,   but  it  is  his  duty  to  obey.     Id. 

57.  Where  there  was  a  subsisting  viola- 
tion of  the  tenement  house  regulations  a  pro- 
vision that  the  lessee  would  begin  work  at 
once  to  remove  what  there  was  and  would 
comply  with  all  regulations  and  begin  work 
within  15  days  after  notice  of  any  violation 
the  15  day  clause  applied  to  future  violations 
and  not  to  the  one  pending.  Solomon  v 
Waldstreicher,  95  N.  Y.  S.  551. 

58.  Agreement  by  landlord  to  keep  cattle 
out  of  fields.  Gloor  &  Co.  v.  West  TTex  Civ 
App.]   89  S.  W.  783. 

59.  And  where  the  landlord  makes  repairs 
ordered  by  the  building  department  after  the 
tenant's  refusal  to  do  so  and  surrender  of  the 
premises,  the  landlord  may  recover  therefor 
from  the  tenant.  Markham  v.  David  Steven- 
son Brewing  Co.,  93  N.  Y.  S.  684. 

60.  Kalman  v.  Cox,  92  N.  Y.  S.  816. 

61.  As  to  the  deterioration  in  value  of  such 
property  as  houses,  fences  and  other  im- 
provements opinion  evidence  is  competent 
Sydney  Webb  &  Co.  v.  Daggett  [Tex  C?v 
App.]   87  S.  W.  743.  "■         "    *''^- 

62.  Big  Six  Development  Co.  v.  Mitchell 
[C.  C.  A.]  138  F.  279.  JViucneH 
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(§5)  D.  Insurance  and  taxes.^* — When  adherent  to  the  enjoyment  of  the  land 
a  covenant  to  pay  taxes  runs  therewith."  Such  a  covenant  is  not  one  of  indemnity 
and  the  cause  of  action  to  recover  the  same  accrues  to  the  -lessor  or  his  assigns 
upon  the  mere  failure  to  pay  the  taxes."*  The  lessor  may  recover  from  the  lessee 
for  enhanced  taxes  paid  and  which  were  a  lien  on  the  land,  the  lessee  having 
caused  them  by  improvements  to  the  realty  which  as  between  them  were  regarded 
as  personalty."'  A  lessee  with  right  of  purchase  and  under  covenant  to  pay  taxes 
has  a  "different  agreement"  within  a  statute  entitling  him  to  recover  for  taxes 
paid  unless  there  is  a  different  agreement."' 

(§5)  E.  Injuries  from  defects  and  dangerous  condition.'^ — In  general  the  rule 
of  caveat  emptor  applies/"  and  the  tenant  takes  the  risk  of  safe  occupancy.'^  This 
rule  also  applies  to  the  members  of  his  family.'^ 

In  the  absence  of  a  covenant  to  repair,  the  landlord  is  not  liable  for  damages 
resulting  to  the  tenant  by  reason  of  the  premises  being  out  of  repair  f^  but  a  landlord 
is  liable  for  injuries  from  fraudulently  concealed  defects,'*  or  those  which  he  states 
are  not  dangerous,'"  or  such  as  he  knows  or  should  know  of  and  are  not  open  to  the 
observation  of  the  tenant,'"  as  well  as  for  those  occasioned  by  his  own  negligent  use 
or  care  of  the  premises."     A  mere  voluntary  and  gratuitous  attempt  by  a  land- 


63.  Smith  v.  ChappeU,  25  Pa.  Super.  Ct.  SI. 

64.  See  4  C.  L.  397. 

65.  So  of  such  a.  covenant  In  a  perpetual 
lease.     Broadwell  v.  Banks,  134  F.  470. 

66.  The  fact  that  covenants  in  a  lease  do 
not  contain  the  words  "assign  or  assigns," 
In  reference  to  the  obligations  of  the  cove- 
nantor does  not  make  the  lease  any  less 
obligatory  upon  his  heirs  or  administrator. 
Broadwell  v.  Banks,  134  F.  470.  Where  the 
term  was  terminated  for  breach  of  conditions 
in  September,  the  lessee  was  liable  for  taxes 
assessed  in  August  and  relating  back  to  May 
1,  though  not  payable  until  October.  Rich- 
ardson V.  Gordon  [Mass.]  74  N.  B.  344.  And 
the  defense  was  not  open  to  the  lessee  that 
before  the  taxes  were  assessed  the  property 
had  been  sold  for  prior  taxes  and  had  not 
been  redeemed  by  the  lessor.     Id. 

67.  Phixiney  v.  Foster  [Mass.]  75  N.  E.  103. 

IVote:  See  Contribution,  5  C.  L.  751;  Sub- 
rogation, ,4  C  L.  1583,  and  notes  to  Lamp- 
leigh  V.  Braithwait,  1  Smith  Lead.  Cas.  277, 
on  the  principle  involved. 

68.  Phinney  v.  Foster  [Mass.]  75  N.  B.  103. 

69.  See  4  C.  L.  397. 

70.  Bennett  v.  Sullivan  [Me.]  60  A.  886; 
Carpenter  v.  Stone,  112  111.  App.  155;  Lazarus 
V.  Parmly,  113  111.  App.  624;  Rubens  v.  Hill, 
115  111.  App.  565;  Martin  v.  Surman,  116  111. 
App.  282;  Phelan  v.  Fitzpatrick  [Mass.]  74  N. 
B.  326;  Flannery  v.  Simons,  93  N.  Y.  S.  544; 
Howell  v.  Schneider,  24  App.  D.  C.  532. 

71.  Miles  v.  Tracy  [Ky.]  89  S.  W.  1128. 
The  owner  of  private  property  owes  to  a  pro- 
spective lessee  no  duty  to  ascertain  and  ad- 
vise him  of  unknown  defects,  where  such 
lessee  has  an  equal  opportunity  to  ascertain 
them.  Bennett  v.  Sullivan  [Me.]  60  A.  SS6; 
Howell  v.  Schneider,  24  App.  D.  C.  532. 

72.  A  daughter  who  was  caused  to  fall 
from  a  platform  by  the  breaking  of  a  rail- 
ing. Phelan  v.  Fitzpatrick  [Mass.]  74  N.  E. 
326.  ,  A  three-year  old  child  who  fell  through 
a  defective  floor.  Cummings  v.  Ayer  [Mass.] 
74  N.  B.  336.     It  was  assumed  that  the  land- 


lord owed  the  same  duty  to  a  child  vlstihg  in 
a  tenant's  family  that  it  did  to  the  tenant  and 
his  family.  Dalin  v.  Worcester  Consol.  St.  R. 
Co.  [Mass.]  74  N.  E.  597. 

73.  Fowler  Cycle  Works  v.  Fraser,  110  111. 
App.  126;  Carpenter  v.  Stone,  112  111.  App. 
155;  Lazarus  v.  Parmly,  113  111.  App.  624; 
Martin  v.  Surman,  116  111.  App.  282;  Siggins  v. 
McGill  [N.  J.  Err.  &  App.]  62  A.  411;  Rhoades 
V.  Seidel  [Mich.]  102  N.  W.  1025;  Burke  v. 
Hulett,  216  111.  545,  75  N.  E.  240.  Even  If 
parol  evidence  is  admissible  to  show  an  agree- 
ment to  repair,  not  incorporated  in  the  writ- 
ten lease,  such  agreement  cannot  be  given 
the  effect  of  a  special  warranty,  covering  the 
improvements  made  and  the  general  safety 
of  the  premises.  Howell  v.  Schneider,  24 
App.  D.  C.  532.- 

74.  Lazarus  v.  Parmly,  113  111.  App.  624; 
Barron  v.  Liedloff  [Minn.]  104  N.  W.  289; 
Smith  V.  Donnelly,  45  Misc.  447,  92  N.  T.  S. 
43.  This  liability,  however,  does  not  rest 
upon  the  relation  of  landlord  and  tenant,  but 
is  founded  upon  the  maxim  that  every  per- 
son must  so  use  his  own  premises  as  not  to 
injure  others  rightfully  therein.  Fowler 
Cycle  Works  v.  Fraser,  110  111.  App.  126. 

75.  An  assurance  by  a  landlord  to  a  ten- 
ant that  a  porch  is  all  right  and  perfectly 
safe  relates  only  to  its  condition  at  the  time 
of  the  lease  and  does  not  cover  a  period  in 
the  future  nor  bind  the  landlord  to  keep  it 
safe  for  the  entire  term.  Ousley  v.  Hampe 
[Iowa]  105  N.  W.  122. 

76.  Rhoades  v.  Seidel  [Mich.]  102  N.  W. 
1025. 

77.  Removal  of  doorsteps  while  repairing 
the  underpinning,  without  notifying  the  ten- 
ant. Lambert  v.  Hamlin  [N.  H.]  59  A.  941. 
Evidence  of  notice  to  a  landlord  in  time  to 
have  repaired  a  defective  roof  and  that  a 
portion  of  the  ceiling  fell  and  injured  the 
tenant  on  account  of  the  failure  to  repair, 
presented  a  prima  facie  case  of  neglig-ence 
for  the  jury.  Frank  v.  Simon,  95  N.  T.  S. 
666.  Lessee's  servant  was  injured  by  the  col- 
lapse of  the  roof,  caused  by  the  accumulation 
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lord  to  make  repairs  on  the  leased  premises  is  not  an  admission  of  liability  and 
imposes  none  upon  him;^*  nor  does  tiie  fact  that  he  has  been  in  the  habit  of  mak- 
ing all  repairs,  without  any  covenant  on  his  part  to  do  so.'*  A  promise  to  repair, 
made  subsequently  to  the  lease,  being  without  consideration,  does  not  render  him 
liable  for  negligence  in  making  such  repairs.*"  A  landlord,  however,  who  lets  por- 
tions of  a  building  to  different  tenants  is  responsible  for  the  condition  of  such 
other  portions  of  the  premises  as  are  retained  in  his  possession  and  control  for 
the  common  use  of  the  tenants,"  after  he  has  had  actual  or  constructive  notice  of 
their  dangerous  condition.*^  But  the  landlord  is  not  an  insurer,  and  he  is  bound 
to  exercise  only  reasonable  care  in  the  construction  and  maintenance  of  those  por- 
tions of  the  premises  under  his  control.^^  The  landlord  is  not  liable  for  injuries 
received  from  the  defective  condition  of  mere  conveniences  which  the  tenant  is 
gratuitously  permitted  to  use,**  or  of  such  parts  of  the  premises  as  are  not  in- 
tended for  use  by  the  tenants  and  where  they  are,  at  the  most,  mere  licensees,*^ 
yet  an  implied  invitation  to  use  such  parts  of  the  premises  may  arise  from  long 
continued  permission.**  An  agreement  in  the  lease  that  the  landlord  shall  not  be 
liable  for  defects  in  an  elevator  maintained  by  him  for  common  use  by  his  tenants 
does  not  relieve  him  from  liability  to  a  tenant's  servant,  the  latter  being  no  party 
to  the  agreement.*'  The  doctrine  of  assumed  risk  is  not  involved  in  the  relations 
existing  between  a  landlord  and  a  tenant's  servant.** 

A  landlord  is  not  liable  to  one  tenant  for  the  negligence  of  a  co-tenant,*'  but  an 


of  rain  to  the  depth  of  two  feet  six  inches. 
Judgment  for  plaintiff  against  lessor  sus- 
tained.    Leithman  v.  Vaught  [lia.]  38  So.  982. 

78.  Phelan  v.  Fitzpatrick  [Mass.]  74  N.  13. 
326. 

79.  "Weber  v.  Lieberman,  94  N.  T.  S.  460. 

80.  Bhioades  v.  Seidel  [Mich.]  102  N.  W. 
1025. 

81.  Passageways,  stairways  and  the  like. 
Siggins  V.  McGill  [N.  J.  Err.  &  App.]  62  A. 
411;  Ryan  v.  Delaware,  Li.  &  W.  R.  Co.  [N.  J. 
Err.  &  App.]  62  A.  412. 

Landlord  IlaMe:  Plaintiff  injured  by  fall- 
ing Into  an  unprotected  elevator  sbaft. 
Shoninger  Co.  v.  Mann  [111.]  76  N.  E.  354. 
Negligence  in  construction  and  maintenance 
of  the  railing  upon  a  stairway.  Merchants 
Loan  &  Trust  Co.  v.  Boucher,  115  111.  App.  101. 
Defective  condition  of  the  carpet  on  the  com- 
mon stairway;  and  plaintiff's  going  down  In 
the  dark,  knowing  the  carpet  was  ragged, 
was  not  contributory  negligence  as  a  matter 
of  law.     Lee  v.  Ingraham,  94  N.  T.  S.  284. 

Landlord  not  liable:  A  platform  connected 
with  a  tenement,  used  for  storing  fuel  and 
on  which  the  water-closet  was  located,  held 
to  be  a  part  of  the  premises  and  the  land- 
lord not  required  to  keep  it  in  repair,  al- 
though it  was  connected  by  stairways  with 
other  tenements.  Phelan  v.  Fitzpatrick 
[Mass.]  74  N.  E.  326.  A  separate  flue  built 
into  a  chimney  and  accessible  to  the  tenant 
is  not  an  appurtenance  common  to  the  en- 
tire premises  and  as  such  wholly  within  the 
landlord's  control.  Tenant  held  negligent 
In  not  cleaning  flue.  Cooper  v.  Lawson 
[Mich.]  12  Det.  Leg.  N.  34,  103  N.- W.  168.  A 
municipal  ordinance  which  imposed  the 
duty  of  cleaning  chimney  flues  on  owner  and 
occupant  alike,  whether  it  could  be  invoked 
by  any  other  than  the  public  or  was  purely  a 
penal  statute  did  not  fix  the  duty  of  clean- 
ing as  between  owner  and  occupant,  so  as  to 


render  the  owner  responsible.  Id.  An  alle- 
gation that  the  landlord  retained  control 
and  possession  of  the  walls  and  foundations 
of  the  building  did  not  bring  the  case  within 
this  rule.  Miles  v.  Tracey  [Ky.]  89  S.  W. 
1128. 

82.  Burke  v.  Hulett,  216  111.  545,  75  N.  B. 
240;  Wright  v.  Perry  [Mass.]   74  N.  E.  328. 

83.  Merchants  Loan  &  Trust  Co.  v.  Bou- 
cher, 115  111.  App.  101. 

84.  Platform  connected  with  another  ten- 
ant's part  of  the  premises.  Bennett  v.  Sulli- 
van [Me.]  60  A.  886. 

85.  A  child  visiting  In  tenant's  family  was 
killed  by  a  fall  through  a  skylight  in  a 
roof  where  tenant's  children  had  often  play- 
ed, the  inclosure  having  been  removed  for 
repair  of  the  roof.  Dalin  v.  Worcester  Con- 
sol.  St.  R.  Co.    [Mass.]   74  N.  E.  597. 

86.  In  view  of  the  natural  characteristics 
of  young  children,  a  landlord  who  had  long 
permitted  his  tenants'  children  to  use  the 
tenement  porches  as  a  playground  was  held 
responsible  for  Injuries  to  a  child  6%  years 
old,  who  was  precipitated  from  the  porch  by 
the  breaking  of  a  defective  railing.  Widing 
V.  Penn.  Mut.  Life  Ins.  Co.  [Minn.]  104  N.  W. 
239.  But  neither  the  mere  removal  of'  In- 
closures  in  making  repairs,  nor  the  fact  that 
children  had  been  seen  playing  on  a  roof 
near  a  skylight  constituted  an  invitation  or 
permission  from  the  landlord.  Dalin  v.  Wor- 
cester Consol.  St.  R.  Co.  [Mass.]  74  N  F 
597. 

87.  Shoninger  Co.  v.  Mann  [111.]  76  N.  E. 
354. 

88.  The  tenant's  servant  did  not  assume 
the  risk  of  an  elevator  shaft  being  left  un- 
guarded, which  was  under  the  control  of  the 
landlord  for  the  common  use  of  tenants 
Shoninger  &  Co.  v.  Mann  [111.]   76  N    E    354' 

SO.  Cooper  v.  Lawson  [Mich.]  12  Det  Lesr' 
N.    34.    103    N.    W.    168.     Where    a    landlord 
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action  will  lie  by  one  tenant  against  another  for  damages  resulting  from  the  latter's 
negligence.'" 

Where  the  landlord  agrees  to  keep  the  premises  in  repair,  he  has  the  right  of 
entry  and  possession  for  that  purpose,  and  is  liable  to  persons  lawfully  on  the 
premises  and  not  guilty  of  contributory  negligence"^  for  injuries  caused  by  his 
failure  to  repair.""  Even  where  the  landlord  has  covenanted  to  make  repairs  and 
fails  to  do  so,  the  tenant  cannot  wait  an  unreasonable  time  and  enhance  his  dam- 
ages, but  is  bound  to  use  diligent  effort  to  reduce  them  by  making  necessary  re- 
pairs."^ In  Georgia,  under  statutory  provisions,  a  landlord  is  bound  to  keep 
premises  in  repair  which  he  has  rented  to  another."*  Hence  a  landlord  is  liable 
for  damages  to  a  tenant  or  a  member  of  his  family,""*  or  to  one  lawfully  present  on 
the  rented  premises  by  invitation  of  the  tenant,"*  for  injuries  arising  from  de- 
fective construction,  or  failure  to  keep  the  premises  in  repair,  where  such  defect  is 
known  to  the  landlord,  or  might  have  been  known  by  the  exercise  of  reasonable 
diligence;"^  or  i6i  -injuries  resulting  from  the  landlord's  failure  to  repair  after 
notice  and  the  lapse  of  a  reasonable  time,"'  provided  that  in  such  cases  the  plaintiff 
is  himself  without  fault."®  The  landlord,  however,  is  under  no  duty  to  inspect  the 
premises  while  the  tenant  is  in  possession,  in  order  to  keep  himself  informed  as 
to  their  condition;  but  the  tenant,  being  entitled  to  exclusive  occupancy  during 
his  term,  must  notify  the  landlord  of  the  defective  condition  of  the  premises.^ 
Unless  the  liability  for  a  negligent  condition  of  premises  depends  in  some  way  on 
the  relation  an  allegation  by  way  of  description  that  one  was  landlord  followed  by 
proof  that  he  ^as  a  tenant  is  good.'' 

To  stranger." — ^Where  the  landlord  lets  premises  in  good  repair,*  and  is  not 
bound  by  the  lease  to  keep  them  so,  the  tenant  is  liable  to  a  stranger  for  an  injury 
resulting  from  failure  to  repair;"  and  satisfaction  made  by  the  landlord  for  such 


leased  a  farm  and,  under  the  reserved  privi- 
lege, leased  the  land  for  oil  a,nd  gas,  the 
landlord  under  the  facts  In  the  case  was  not 
liable  to  his  first  tenant  for  the  loss  of  cattle 
that  broke  from  their  field  Into  the  premises 
of  the  other  tenant,  became  sick  and  died. 
Brimner  v.  Reed,  23  Pa,  Super.  Ct.  318. 

90.  Plaintiff  was  injured  in  escaping  from 
a  burning  building  through  a  window,  be- 
cause defendant,  who  occupied  a  lower  floor, 
had  negligently  caused  an  obstruction  of  the 
stairway.     Cohn  v.  May  [Pa.]  60  A.  301. 

91.  A  tenant  cannot  recover  where  he  re- 
tains possession  of  the  premises  and  volun- 
tarily exposes  himself  to  the  danger.  Martin 
V.  Surman,  116  111.  App.  282.  But  a  tenant. 
Injured  by  the  fall  of  a  part  of  the  ceiling, 
was  not  guilty  of  contributory  negligence  in 
remaining  in  the  room  after  she  had  paid 
her  rent,  although  she  knew  the  ceiling  was 
sagging,  where  the  landlord  had  been  noti- 
fied and  promised  to  repair,  and  had  had 
sufficient  time  to  do  so  before  the  accident. 
Frank  v.  Simon,  95  N.  T.  S.  666. 

92.  Barron  V.  Liedloff  [Minn.]  104  N.  W. 
289.  The  declaration  must  allege  the  viola- 
tion of  an  agreement  to  repair.  Cummings 
V.  Ayer   [Mass.]    74  N.   B.   336. 

93.  Damages  caused  by  water  coming  Into 
the  premises  through  defective  pipes.  Beakes 
V.  Holzman,  94  N.  T.  S.  33.  Where  by  an  in- 
considerable outlay  a  tenant  could  have  pro- 
vided heat  for  the  premises,  which  the  land- 
lord had  covenanted  to  heat,  he  could  not  re- 
main in  willful  Idleness  for  17  days,  and  then 


claim  damages  for  "loss  of  earning  capacity." 
Ireland  v.  Gauley,  95  N.  T.  S.  521. 

94.  Code  1895,  §§  3118,  3123.  Veal  v.  Han- 
Ion   [Ga.]   51  S.  E.  579. 

95.  Veal  v.  Hanlon  [Ga.]  51  S.  E.  579. 

96.  Boss    v.    Jackson    [Ga.]    51    S.    B.    578. 

97.  Accident  caused  by  the  giving  way  of 
a  porch  flooring,  resulting  in  permanent  in- 
juries.    Boss  V.    Jackson    [Ga.]    51   S.    B.    578. 

98.  Veal  v.  Hanlon  [Ga.]   51  S.  B.  579. 

99.  A  nonsuit  is  proper  In  an  action  by 
tenant's  wife  for  damages  when  it  is  affirm- 
atively shown  that  she  had  knowledge  of  the 
defect  in  a  step  and  might,  by  the  exercise  of 
ordinary  care,  have  avoided  Injury.  Veal  v, 
Hanlon  [Ga.]  51  S.  E.  579. 

1.  Ross  V.  Jackson  [Ga.]  51  S.  E.  578. 

2.  Cohn  V.  May    [Pa.]    60  A.   301. 

3.  See  4  C.  L.  398. 

4.  Where  premises  have  been  let  to  a 
tenant  for  six  years,  it  will  not  be  presumed 
that  a  defective  condition  of  a  window  ex- 
isted at  the  time  of  the  letting.  Hirschfield  v. 
Alsberg,  93  N.  T.  S.   617. 

6.  The  sidewalk  in  front  of  the  premises. 
Lindstrom  v.  Pennsylvania  Co.  for  Ins.  on 
Lives  &  Granting  Annuities  [Pa,]  61  A.  940. 
The  grating  in  a  sidewalk  in  front  of  ten- 
ant's show  window.  Weber  v.  Lieberman, 
94  N.  T.  S.  460.  Insufflolent  repairs  made  by  a 
tenarit  to  a  broken  floor.  Mayer  v.  Sohrumpf 
[Mo.  App.]  85  S.  W.  915.  Plaintiff  was  struck 
by  glass  falling  from  a  defective  window  on 
the  tenant's  premises.  Hirschfield  v.  Als- 
berg,   93   N.   T.    S.    617.     A   bridge    from   the 
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injuries  is  no  bar  to  an  action  against  the  tenant,  they  not  being  joint  feasors.* 
The  feet  that  the  landlord  has  been  in  the  habit  of  making  all  repairs/  or  such  as 
he  Jias  deemed  necessary,'  does  not  relieve  the  tenant  from  liability.  The  tenant 
may  become  liable  to  a  stranger  by  negligently  suffering  the  demised  premises 
to  become  dangerous.'  But  the  several  lessees  of  a  building,  who  use  a  common 
freight  elevator  under  no  contract  obligations  as  to  its  care,  axe  not  liable  for 
injuries  to  the  customers  or  licensees  of  other  tenants  for  failure  to  properly  guard 
the  shaft.^"  An  express  agreement  by  the  landlord  to  keep  the  premises  in  repair 
must  be  distinctly  proved.^^ 

There  is  an  exception  to  the  general  rule  of  the  nonliability  of  the  landlord 
where  he  retains  controP^  or  joint  control  with  his  tenant  over  that  portion  of 
the  premises  where  the  injury  was  sustained  f^  but  there  must  be  evidence  of  some- 
thing more  than  the  mere  fact  of  joint  use  to  render  him  liahle."  Another  ex- 
ception to  the  general  rule  is  where  there  is  a  defect  in  the  premises,  constituting 
a  nuisance,  which  it  is  the  duty  of  the  landlord  to  abate,  in  v^Mch  case  the  land- 
lord is  liable  as  author,  and  the  tenant  as  continuor,  of  the  nuisance.^'  If  the 
nuisance  existed  when  the  premises  were  demised,  the  landlord  lis  not  discharged 
because  the  tenant  has  covenanted  to  keep  in  repair;^"  and  this  is  true  though 
the  term  be  for  95  years  without  right  of  re-entry  for  condition  broken,  if  there 
be  other  remedies  for  breach  of  covenant.^'  Where  the  premises  are  in  a  dangerous 
or  imsafe  condition  for  the  avowed  purpose  for  which  they  are  let,  especially  if  let 
for  public  entertainment,  the  landlord  is  liable  for  injuries  to  strangers  caused 
thereby.^* 

(§5)  F.  Emblements  and  fixtures}^ — It  is  waste  to  remove  trees^°  or  miner- 
als"^ except  as  expressly  permitted  or  customarily  implied.  If  the  tenancy  is 
terminated  by  the  tenant's  own  act  before  the  crop  can  mature,  the  tenant  cannot 
hold  it  as  emblements  ;^^  and  one  who  rents  land  pending  foreclosure  proceedings 


porch  to  the  sidewalk  held  to  be  part  of  ten- 
ant's premises,  for  the  condition  of  which 
the  landlord  was  not  liable.  Ward  v.  Hin- 
kleman,  37  Wash.  375,  79  P.  956. 

e.     Hirschneld  v.   Alsberg,   93  N.   T.   S.   617. 

7.  Weber  v.  Lieberman,   94  N.  T.  S.  460. 

8.  Ward  V.  Hinkleman,  37  Wash.  375,  79 
P.   956. 

9.  Plaintiff  was  injured  by  the  breaking 
of  a  defective  grating-  in  front  of  tenant's 
show  window,  which  let  her  leg  go  through. 
Weber  v.  Dieberman,   94    N.   Y.   S,   460. 

10.  Neither  the  sublessees  of  the  fourth 
floor  nor  the  lessees  of  the  first  floor  and 
basement.  Burner  v.  Higman  &  Skinner  Co. 
[Iowa]    103  N.  W.  802. 

11.  Ward  v.  Hinkleman,  37  Wash.  375,  79 
P.  956. 

12.  Burner  v.  Higman  &  Skinner  Co. 
[Iowa]   103  N.  W.  802. 

13.  Plaintiff,  lawfully  on  the  premises  to 
do  business  with  a  subtenant,  fell  into  an  un- 
guarded elevator  well,  controlled  by  the  les- 
see, subtenant's  landlord.  Burner  v.  Higman 
&  Skinner  Co.  [Iowa]  103  N.  W.  802. 

14.  Where  a  faucet  was  physically  within 
the  portion  of  the  premises  sublet  by  de- 
fendants, but  was  used  by  both  the  subles- 
sor's and  defendants'  employes,  the  mere  hap- 
pening of  an  overflow  under  such  circum- 
stances did  not  establish  a  prima  facie  case 
of  negligence  against  defendants.  Aschen- 
bach  v.  Keene.  92  N.  T.  S.  764. 


15.  Burner  v.  Higman  &  Skinner  Co., 
[Iowa]  103  N.  W.  802.  Rotten  eaves  trough 
over  sidewalk,  which  broke  from  sliding 
snow  and  ice  and  injured  passerby.  Keeler 
V.  Lederer  Realty  Corp.,  26  R.  I.  624,  59  A.  855. 

16,  17.  Keeler  v.  Lederer  Realty  Corp.,  26 
R.   I.   524,  59  A.   855. 

18.  Ward  v.  Hinkleman,  37  Wash.  375,  79 
P.  958. 

10.  See  4  C.  L.  39  S.  See  post,  special  arti- 
cle Fixtures  as  Between  Landlord  and  Ten- 
ant. 

20.  An  agreement  that  the  tenant  "may 
clear  up  ten  acres  of  woodland  on  lot  158 
each  year  and  may  have  the  wood  cut  off  said 
ten  acres  and  crop  next  year,"  and  upon  full 
and  complete  performance  may  have  the  re- 
fusal of  the  farm  at  price  and  privileges  for 
three  successive  years,  on  its  face  gave  the 
tenant  the  right  to  cut  wood  only  on  lot  158, 
and  under  conflicting  extraneous  evidence, 
it  was  no  abuse  of  discretion  to  grant  an  in- 
junction against  waste  on  other  lots.  Jones 
V.  Gammon  [Ga.]  50  S.  B.  982. 

21.  Any  severance  and  removal  of  miner- 
als by  a  tenant  under  a  lease  of  the  super- 
ficies of  the  soil  only  is  waste.  Oil  is  a 
mineral  and  as  such  is  a  part  of  the  realty. 
Isom  V.  Rex  Crude  Oil  Co.  [Cal.]   82  P.  317. 

22.  Where  a  tenant  from  year  to  year 
abandoned  the  land  before  the  end  of  the 
year,  notifying  the  landlord  that  he  would 
not    take   it    another   year,    but   reserving   a 
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and  after  lis  pendens  filed  takes  the  same  risks  as  if  he  had  been  a  party  to  the: 
action,  so  far  as  a  claim  to  the  crops  planted  is  concerned.^^ 

Manure.^* — Where  lands  aje  rented  for  agricultural  purposes,  the  manure,  at 
the  conclusion  of  the  lease,  belongs  to  the  landlord.^"  While  it  is  common  practice 
in  leasing  farms  to  treat  hay  and  straw  as  manure  is  treated  at  common  law,  that 
is,  as  a  fixture  of  the  farm,  and  such  a  provision  was  incorporated  in  the  lease  to  the 
defendant,  yet  in  construing  a  subsequent  contract  terminating  the  lease,  tlie 
provision  thereof  that  the  defendant  was  to  harvest  his  crops  and  remove  them  by 
December  1  must  be  construed  as  giving  him  the  right  to  remove  the  straw.^° 

Fixtures." — The  rule  as  to  the  removal  of  trade  or  domestic  fixtures  is  appli- 
cable in  eases  of  landlord  and  tenant.^*  The  general  rule  is  that  trade  fixtures  may 
be  removed  before  the  expiration  of  the  term;  but  a  tenant  waives  his  right  to 
remove  fixtures  where  he  takes  a  new  lease  which  neither  reserves  nor  recognizes 
his  right  to  remove  them  under  the  former  lease,  but  covenants  to  keep  and  yield 
up  the  premises  in  as  good  condition  as  when  received.^"  This  rule  applies,  how- 
ever, only  where  the  second  lease  is  in  writing  and  complete  in  itself,  naturally 
indicating  that  all  the  prior  agreements  of  the  parties  have  been  merged  therein  f 
and  the  rule  has  not  been  followed  in  lowa.^^  As  a  general  rule,  fixtures  attached  to 
the  realty  by  a  lessee  must  be  removed  before  the  latter  yields  possession  to  his  lessor, 
or  the  right  of  removal  by  the  lessee  will  be  lost;  but  this  rule  does  not  apply 
when  the  lessor  forcibly  and  violently  prevents  the  lessee  from  removing  them;'* 
nor  does  the  dispossession  of  the  lessee  by  summary  proceedings  terminate  his 
right  to  remove  a  building  erected  on  the  premises,  under  permission  to  remove 
the  same  at  any  time  or  on  leaving  the  premises  f^  and  in  Iowa  it  is  held  that  the 
tenant  must  ordinarily  remove  fixtures  at  least  within  a  reasonable  time  after  the 
expiration  of  his  lease.'*  The  tenant  owns  buildings  erected  by  him  on  leased  lands 
in  furtherance  of  the  purpose  for  which  the  premises  were  leased;"*  and  may  re- 
move the  same  during  his  tenancy,  or,  if  his  tenancy  terminates  on  a  contingency, 
within  a  reasonable  time  after  termination.''  The  statute  of  Michigan  providing 
that  no  school  district  shall  build  a  frame  school  house  on  any  site  to  which  it  has  no 
title  in  fee  or  a  lease  for  50  years,  without  reserving  the  privilege  of  removing  the 
building,'^  does  not  intend  that  such  building  shall  belong  to  the  -landowner,  in  the 
absence  of  such  reservation,  and  prevent  the  removal  thereof  by  the  school  district.'' 
The  question  whether  fixtures  attached  to  the  real  estate  shall  be  regarded  as  person- 


crop  of  rye  he  had  sowed  in  the  fall  before, 
he  could  not  hold  it  as  emblements  where 
such  reservation  was  not  assented  to  by  the 
landlord.     Hatfield  v.  Lawton,  95  N.  Y.  S.  451. 

23.  He  is  not  entitled  to  a  crop  planted 
by  hira,  under  such  circumstances,  and  stand- 
ing on  the  premises  on  the  day  of  sale.  Tit- 
tle V.  Kennedy  [S.  C]   50  S.  B.  544. 

24.  See  4  C.  L.  398. 

25.  A  leasing  of  a  dwelling  house  and 
about  20  acres  of  land,  for  which  the  tenant 
agrees  to  pay  rent  in  lint  cotton  and  cotton 
seed,  is  a  renting  for  agricultural  purposes. 
Eoberts  v.  Jones  [S.  C]   51  S.  B.  240. 

20.     Garrettv.  Brant,  6  Ohio  C.  C.  (N.  S.)  509. 

27.  See  4  C.  L.  398.  See  post,  special  ar- 
-tlcle  Fixtures  as  Between  Landlord  and  Ten- 
ant. 

28.  Gas  fixtures,  being  easily  removable 
and  generally  without  injury  to  the  freehold, 
may  be  removed  by  a  tenant  in  the  absence 
of  any  stipulation  to  the  contrary.  Wolff  v. 
Sampson    [Ga.]    51   S.   B.    335. 


29.  Davis  V.  Carsley  Mfg.  Co.,  112  111.  A.pp. 
112. 

30.  A  mere  letter  notifying  the  tenant 
that  he  might  occupy  the  premises  fgr  IS 
months  longer,  without  imposing  any  new 
terms,  does  not  constitute  such  a  lease. 
Lynn  v.  Waldron,  38  Wash.  82,  80  P.  292. 

31.  Daly  v.  Simonson,  126  Iowa,  716,  102  N. 
W.  180. 

32.  33.     Miller  v.  Hennessy,  94  N.  Y.  S.  563. 

34.  Daly  v.  Simonson,  126  Iowa,  716,  102 
N.  W.  780. 

35.  Hayward  v.  School  Dist.  No.  9  [Mich.] 
102  N.  W.    999. 

36.  A  school  district  owning  a  schoolhouse 
on  leased  land,  after  the  termination  of  the 
tenancy  by  contingency  of  closing  the  school. 
Hayward  v.  School  Dist.  No.  9  [Mich.]  102  N. 
W.  999. 

37.  Comp.  Laws  1897,  §  4673.  Hayward  v. 
School  Dist.  No.  9   [Mich.]    102  N.  W.  999. 

38.  Hayward  v.  School  Dist.  No.  9  [Mich.] 
102   N.  W.   999. 
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alty  or  realty  is  largely  governed  by  the  intention  of  the  contracting  parties;^* 
and  -when  a  house  is  erected  on  the  land  of  another,  with  the  distinct  understand- 
ing that  it  is  to  be  deemed  personal  property,  the  tenant  is  not  bou]jd  to  remove 
it  before  the  expiration  of  his  tenancy,*"  but  may  do  so  within  such  time  thereafter 
as  may  have  been  agreed  upon;*^  or,  in  the  absence  of  such  agreement,  within  a 
reasonable  time  after  the  expiration  of  the  tenancy  f^  and  a  reservation  of  such  right 
to  remove,  in  a  deed  to  a  grantee  of  the  lands  with  notice,  is  unnecessary.**  The 
lessee  is  entitled  to  property  placed  in  his  lessor's  building  by  himself  during  his 
occupancy  and  not  forming  a  part  of,  and  not  attached  to,  the  premises  leased.** 
The  tenant's  interest  in  the  land  and  buildings  owned  by  him  thereon  is  such  as 
to  support  a  mechanic's  lien  for  work  or  materials  contributed  to  such  buildings.*^ 

(§5)  Q.  Options  of  purchase  or  sale^'  sometimes  found  in  leases  are  in  so 
far  as  they  can  be  regarded'as  a  separate  contract  treated  elsewhere. 

§  6.  Rent  and  the  payment  thereof"  and  actionable  use  and  occupation. — 
Pent  can  be  recovered  only  where  the  conventional  relation  of  landlord  and  tenant 
exists,  by  virtue  of  a  contract  express  or  implied.*'  There  must  be  occupation  by 
the  tenant,  actual  or  constructive,*"  or  the  assignee  in  his  stead. "'*  The  statute  of 
Massachusetts  providing  that  tenants  at  sufferance,  in  possession,  shall  be  liable 
to  pay  rent  for  such  time  as  they  may  occupy  or  detain  the  premises,  does  not  ap- 
ply unless  the  tenant  has  occupied  with  the  assent  of  the  plaintiff  or  one  under 
whom  he  claims."^  While  a  tenant  remains  in  possession,  his  obligation  to  pay  rent 
reserved  is  absolute,  unless  suspended  by  a  breach  of  the  lessor's  covenant  of 
quiet  enjoyment."*  The  lease  may  provide  a  money  rent  payable  only  on  certain 
conditions.°'    The  fact  that  rent  was  to  be  paid  in  services  cannot  be  proved  by 


39.  Lynn  v.  Waldron,  38  "Wash.  S2,  80  P. 
292. 

40,  41,  4a,  43.  Adams  V.  Tully  [Ind.]  73  N. 
E:.  696. 

44.  The  lessee  having  been  prevented  from 
removing  certain  articles  by  lessor,  who 
claimed  them  under  the  lease,  as  "embellish- 
ments" or  "reconstructions,"  and  they  hav- 
ing been  destroyed  by  Are,  lessee  recovered 
the  value  thereof  in  an  action  against  lessor. 
Morris  v.  Pratt  [La.]   38  So.  70. 

45.  NOTE.  Interest  of  tenant  In  bnllil- 
Ings  owTietl  by  him  as  supporting:  mechanics' 
liens:  In  a  note  to  Zabrlskie  v.  Greater 
America  Exposition  Co.  [Neb.]*  62  L.  R.  A. 
376,  it  is  said  that  the  theory  supporting  the 
recognition  of  such  liens  is  that  the  tenant 
has  an  Interest  in  the  land  also  subject  to 
the  lien.  Such  a  lien  was  allowed  in  the 
Zabriskie  Case  supra  against  a  contention 
that  the  buildings  were  merely  removable  fix- 
tures. Other  cases  cited  in  the  note  referred 
to  as  upholding  the  general  rule  are:  Death- 
erage  v.  Sheidley,  50  Mo.  App.  490;  Montana 
Lumber  &  M.  Co.  v.  Obelisli  Mln.,  etc.,  Co., 
15  Mont.  20.  37  P.  897;  Judson  v.  Stephens, 
75  111.  255;  Badger  Lumber  Co.  v.  Malone,  8 
Kan.  App.  121,  54  P.  692;  Dean  v.  Pyncheon, 
3  Chand.  [Wis.]  9;  MoCarty  v.  Burnet,  84  Ind. 
23'  Forbes  v.  Mosquito  Fleet  Yacht  Club,  175 
Mass.  436,  56  N.  B.  615;  Ombony  v.  Jones,  19 
N  T.  234;  Rothe  v.  Bellingrath,  71  Ala.  560. 
The  right  is  however  limited  to  the  tenant's 
Interest  and  subject  to  the  conditions  at- 
tached to  it.  ■  See  the  cases  cited  62  L.  R.  A. 
376  377.  Various  statutes  pertinent  to  this 
question  have  been  construed  in  cases  cited 
62  L.  R.  A.  378  et  seq. 


46.  See  Vendors  and  Purchasers,  4  C.  L. 
1769. 

47.  See  4  C.  L.  399. 

4S.  Matthews  v.  Carlton  [Mass.]  75  N.  B. 
637;  Rosenberg  v.  Sprecher  [Neb.]  103  N.  W. 
1045.  An  oral  contract  which  Is  void  under 
Rev.  Laws,  c.  127,  §  3,  is  not  sufficient.  Mat- 
thews V.  Carlton  [Mass.]  75  N.  B.  637. 

49.  Where  under  an  oral  agreement  to 
rent  premises  beginning  July  1,  a  party  dur- 
ing June  moved  some  goods  in,  with  the  con- 
sent of  the  tenant  In  possession,  but  removed 
them  before  July  1  and  notified  the  owner  of 
his  intention  not  to  take  the  premises,  held, 
that  there  was  no  occupation.  Matthews  v! 
Carlton  [Mass.]   76  N.  E.  637. 

60.  Where  the  assignment  of  the  lease  to 
defendants  was  recorded  and  they  had  paid 
rent  to  plaintiff  for  several  years,  they  were 
in  possession  under  the  assignment  and  li- 
able for  rent.  Landt  v.  McCullough.  218  111 
607,  75  N.  E.  1069. 

51.  Rev.  Laws,  c.  129,  §  3.  Applied  In  a 
case  where  the  wife  owned  the  property  oc- 
cupied by  her  husband  and  herself  and  con- 
tinued to  be  occupied  by  the  husband  and 
family  after  the  wife  left-him.  She  gave  a 
written  lease  to  a  third  party  for  the  purpose 
of  collecting  rent.  Verdict  for  defendant  un- 
der Instruction  of  the  court  sustained  Car- 
penter V.  Allen    [Mass.]    75  N.  E.   622. 

52.  Taylor  v.  Finnigan  [Mass.]  76  N  E 
203.  ■       ■ 

53.  A  provision  that  no  rent  should  be 
paid  for  a  feeding  lot  if  lessee  should  accept 
proposal  to  buy  lessor's  distillery  slop  held 
not    to    determine    lease    but    to    extinguish 
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evidence  that  the  previous  tenant  so  paid  it  under  a  different  lease."*  Eents  to  be 
fixed  by  appraisal  must  rest  on  appraisal  of  such  values  as  properly  belong  to  the 
property.^^  Equity  will  make  an  appraisal  where  a  nominated  appraiser  is  dead.°° 
Eor  many  purposes  the  term  of  a  lease  is  regarded  as  indivisible,  and  the  rent 
also,  as  applying  to  the  whole  terrn/^  and  what  has  been  agreed  for  the  premise? 
must  be  given  if  the  lessee  remains  under  the  lease  as  an  entirety,"*  yet  in  modern 
leaseholds  it  is  frequently  necessary  to  divide  the  rent."'  In  Massachusetts,  wher* 
a  lease  is  made  determinable  upon  a  contingency  and  such  contingency  happens 
during  a  rent  period,  the  landlord  is  entitled  to  a  part  of  the  rent  proportionable  to 
the  expired  part  of  the  last  rent  period."" 

A  tenant  cannot  relieve  himself  from  liability  to  pay  rent  by  vacating  the 
■  premises  during  his  term  and  sending  the  keys  to  his  landlord."^  But  where  the 
landlord  serves  notice  on  his  tenant  to  vacate  on  or  before  a  certain  date,  rent  ceases 
when  the  tenant  vacates.'^  A  lessee  is  not  relieved  by  turning  possession  over  to 
another,  unless  his  landlord  assents,®'  and  the  mere  acceptance  of  payments  from 
another  is  not  of  itself  a  substitution  of  other  parties."*  Where  the  tenant,  with 
full  knowledge  of  his  landlord's  breach  of  covenant,  without  duress  or  coercion, 
pays  his  rent,  he  cannot  recover  the  same,  but  may  sue  for  such  breach,  the  payment 
of  rent  being  no  waiver  of  the  right  to  sue.""  A  landlord  is  not  bound,  in  relief  of  his 
tenant  who  has  abandoned  the  premises,  to  rent  them  to  any  one  who  may  apply, 
but  may  rent  them  and  hold  the  tenant  for  the  difference  in  rent,  unless  he  has  ac- 
cepted the  surrender.""  A  covenant  to  make  good  any  loss  if  the  lease  should 
be  forfeited  and  premises  released  accrues  when  release  is  made."^  Where  a  deposit 
is  made  as  security,  to  be  held  "during  the  continuance  of"  the  lease,  and  the  land- 


rent  for  that  year.    Xiillard  v.  Kentucky  Dis- 
tilleries, etc.,  Co.  [C.  C.  A.:  134  F.  168. 

B4.  Stapper  v.  Wolter  [Tex.  Civ.  App.]  85 
S.  "W.  850. 

55.  Where  a  lease  provided  that  the  lot, 
exclusive  of  bulldin&s,  should  be  appraised, 
for  the  purpose  of  fixing  the  rent  at  a  cer- 
tain percentage  of  its  cash  value,  evidence  of 
the  net  income  of  the  buildings  Is  not  com- 
petent to  show  such  value.  Springer  v.  Bor- 
den, 112  111.  App.  168. 

56.  Where  the  rental  to  be  paid  on  the  ex- 
ercise of  an  option  in  the  lease  was  to  be  de- 
termined by  certain  appraisers,  wliich  ar- 
rangement could  not  be  carried  out,  owing 
to  the  death  of  one  of  the  appraisers,  equity 
had  jurisdiction  to  make  the  determination. 
Weir  V.  Barker,  93  N.  T.  S.  732. 

57.  Isom  V.  Rex  Crude  Oil  Co.  [Cal.]  82 
P.  317. 

58.  Where  an  oil  and  gas  company,  besides 
paying  royalties,  as  an  additional  rent  cove- 
nanted to  furnish  lessor  with  natural  gas  for 
heat  and  light  during  the  term  of  the  lease, 
there  being  no  forfeiture  clause  or  stipula- 
tions as  to  number  or  depth  of  wells,  begin- 
ning of  operations  or  finding  gas  in  paying 
quantities,  the  lessee  could  not  discharge  its 
obligation  by  ceasing  operations  when  the 
yield  of  gas  ceased  from  a  single  well  it  had 
drilled.  Boal  v.  Citizens'  Nat.  Gas  Co.,  23  Pa. 
Super.  Ct.  339. 

59.  Where  a  lease  for  a  term  of  three 
years,  with  a  privilege  of  renewal  for  five 
years,  was  canceled  by  the  lessor  for  an  un-' 
warranted  use  of  the  premises  by  the  lessee, 
under  statutory  provisions  therefor'  (Civ. 
Code,  S  1930)  the  contract  was  treated  as 
executed  with  reference  to  the  expired  peri- 
od, so  that  It  was  not  necessary  to  return 
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the  rent  paid  as  a  condition  precedent  to 
cancellation.  Isom  v.  Kex  Crude  Oil  Co. 
[Cal.]   82  P.  317. 

60.  Rev.  Laws,  c.  129,  5  8.  The  purchase 
of  the  land  by  the  lessee  under  the  provisions 
of  the  lease  Is  such  a  contingency.  Wlth- 
ington  V.  Nichols  [Mass.]  73  N.  E.  855. 

61.  Shand  V.  McCloskey,  27  Pa.  Super.  Ct. 
260. 

62.  Plaintiff  waived  his  right  to  a  con- 
tinued tenancy  for  the  month  by  asking  de- 
fendant to  quit  at  any  time  before  the  begin- 
ning of  the  next  month  and  defendant  took 
him  at  his  word.  Cornelius  v.  Rosen  [Mo. 
App.]   86  S.  W.  500. 

63.  A  corporation  of  which  lessee  was 
manager  went  into  possession  of  the  prem- 
ises. Shand  v.  McCloskey,  27  Pa.  Super.  Ct. 
260.  Where  the  premises  were  occupied  by 
a  partnership  composed  of  the  lessee  and 
others,  the  fact  that  the  lessor  traded  with 
the  firm  on  credit  did  not,  in  the  absence  of 
an  agreement  that  his  indebtedness  should 
apply  on  the  rent,  make  the  partnership 
directly  responsible  and  release  the  original 
lessee.  Fryszka  v.  Prybeskl  [Mich.]  102  N. 
W.  977. 

64.  Hartz  v.  Eddy  [Mich.]  12  Det.  Leg.  N. 
251,  103  N.  W.  852. 

65.  Oliver  v.  Bredl,  25  Pa.  Super.  Ct.  653. 

66.  Entry  to  make  repairs  is  not  an  ac- 
ceptance. Smucker  v.  Grinberg,  27  Pa. 
Super.  Ct.  531. 

67.  Agreement  by  the  lessee  to  pay  the 
loss  caused  by  the  premises  remaining  un- 
leased  or  being  let  at  a  lower  rent,  if  tha 
lease  should  be  determined  by  the  lessor  for 
lessee's  breach  of  covenant.  Woodbury  v. 
Sparrell  Print  [Mass.]  73  N.  B.  647. 
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lord  recovers  possession  for  default,  he  cannot  retain  the  deposit  as  security  for 
any  deficiency  under  the  reletting."' 

One  who  has  the  right  of  possession  can  sue  for  rent  due  from  one  holding 
under  it  and  give  a  valid  acquittance  for  the  same."^  In  the  absence  of  statutory 
provisions,  rents  that  accrued  during  the  lessor's  lifetime  are  personal  property 
and  pass  to  the  personal  representatives  as  assets  of  the  estate ;  and  in  the  absence  of 
statutory  or  testamentary  provisions  all  subsequently  accruing  rents  go  to  his  heirs  or 
devisees.'"  The  lessee  is  discharged  by  payment  of  rent  to  the  lessor,  who  is  an 
agent  of  the  owner,  until  notified  of  the  revocation  of  his  agency,'^  and  where  a  no- 
tice to  quit  or  pay  rent  is  given  by  an  agent  of  the  landlord  and  served  on  the  prem- 
ises, the  tenant  has  a  right  to  treat  such  agent  as  having  authority  to  receive  the 
rent  and  discharge  his  obligation  by  making  payment.'^  The  retaining  and  cash-  • 
ing  of  a  check,  sent  in  settlement  of  rent  due,  from  which  the  cost  of  certain  re- 
pairs had  been  deducted,  is  an  acquiescence  in  the  settlement  and  a  payment  of  the 
rent.'^  If  a  lessor  accepts  a  sublessee's  rent  note,  as  a  proportionate  payment  on 
lessee's  rent  note,  he  releases  the  lessee  from  further  liability  as  to  so  much  of  his 
rent;'*  and  even  if  the  lessor  accepts  such  rent  note  merely  as  security,  and  then 
compromises  with  the  sublessee,  he  also  releases  his  lessee  from  liability  as  indorser 
of  the  sublessee's  rent  note.'^ 

Defenses,  set-offs  and  reductions.''^ — Proof  of  a  surrender  of  the  premises 
and  its  acceptance  by  the  landlord  is  a  defense  to  an  action  for  rent  for  the  re- 
mainder of  the  term."  Eviction  by  the  landlord  is  a  complete  defense  to  any  ac- 
tion for  rent;''  but  so  long  as  the  tenant  does  not  abandon  the  premises,  but  re- 
mains in  possession,  a  constructive  eviction  by  the  landlord  is  no  defense.'* 

Where  a  lease  provided  for  a  reduction  of  rent,  upon  certain  conditions,  in  case 
of  the  partial  overflow  of  the  leased  premises,  a  substantial  compliance  with  the 
conditions  was  sufficient.'"  Specific  provisions  relative  to  the  nonpayment  of  rent 
or  the  termination  of  the  lease  in  case  of  damage  or  destruction  by  fire,  may  super- 
sede statutory  provisions  on  that  subject,'^  and  the  rent  ceases  while  the  premises  axe 
untenantable,  in  accordance  with   such  provisions,  though  the  premises  are  not 


68.  Tannuzzi  v.  Grape,  92  N.  T.  S.  819. 

69.  Claim  of  rent  for  occupation  of  build- 
ings by  the  military  autliorities  of  the  United 
States  during  the  war  with  Spain.  Philip- 
pine Sugar  Estates  Co.'s  Case,  39  Ct.  CI.   225. 

70.  Broadwell  v.  Banks,  134  F.  470.  See, 
also.   Descent   and  Distribution,    5    C.   L.    995. 

71.  Strafford  v.  Walter,  24  Pa.  Super.  Ct. 
498. 

72.  Cockerline  v.  Fisher  [Mich.]  12  Det. 
Leg.  N.  55,  103  N.  W.  522. 

73.  Cornelius  v.  Rosen  [Mo.  App.]  86  S.  W. 
500. 

74.  75.     Crow  v.  Burgin  [Miss.]   38  So.  625. 

76.  See  4  C.  L.   400. 

77.  Such  surrender  and  acceptance  can  be 
shown  by  evidence  of  plaintiff's  admissions 
In  another  action.  Hillman  v.  De  Rosa,  92 
N.  Y.  S.  87. 

78.  Entry  of  landlord  on  the  back  yard 
without  tenant's  consent,  excavating  and  con- 
structing building,  removal  of  steps  to  yard, 
destruction  of  chimney  used  by  tenant's  lodg- 
ers, and  driving  away  lodgers  by  the  noise 
and  confusion,  held  to  constitute  an  eviction. 
Osmers  v.  Furey  [Mont.]  81  P.  345. 

What  is  an  eviction,  see  ante,  §  5  A. 

79.  The   breach   of   a  valid  agreement  by 


the  lessor  to  furnish  additional  means  of 
egress  from  a  theatre  building,  so  as  to  com- 
ply with  Rev.  Daws,  c.  104,  §  36,  although  the 
premises  are  unfitted  for  use,  is  not  a  de- 
fense to  an  action  for  rent,  so  long  as  lessee 

r^f^'",%'A?^^^^^^'°"-  Taylor  v.  Flnnigan 
[Mass.]  76  N.  E.  203. 

SO.  Notice  sent  by  registered  letter  on 
April  7  was  a  sufficient  compliance  with  the 
requirement  of  a  notice  to  the  lessor  on  June 
1.  Lacy  Bros.  v.  Morton  [Ark.]  89  S.  W  842 
If  the  parties  could  not  agree  upon  the  re- 
duction of  the  rent,  lessors  were  to  receive 
a  share  of  the  crops  and  the  use  of  a  cer- 
tain building  and  machinery.  Held  that  the 
fact  that  the  lessees  continued  to  use  them 
and  did  not  gather  certain  grass  did  not  d™ 
priye  the  lessees  of  the  benefit  of  reduced 
rent,  but  they  would  be  responsible  to  lessors 
for  such  use  and  their  share  of  the  grass 
Id.  Where  the  evidence  showed  a  pfrHai 
overflow,  damage  to  the  crops  and  noUce  to 
the  lessors    it  was  error  to  direct  a  verdict 

rent^    id       '  '"  ""  ^'"°"  '"  '^^°^''  ^^e  cash 

.T^^"     Tl;®  ^®^'  Property  Law  of  New  York 

i%7l  f  Vr  Wei'b'"'  ^""^  lS96,"p.^°8t 
Y.  S   485  Weinberg  v.   Savitzky,   93  n! 
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surrendered  as  contemplated  by  the  statute.^^  But  even  where  the  tenant  makes  the 
usual  covenants  as  to  delivery  of  the  premises  at  the  end  of  the  term  in  good 
condition  and  to  make  all  repairs  required  by  the  municipal  departments,  he  is  not 
deprived  of  the  benefit  of  that  law.'^  In  an  action  for  rent  the  tenant  can  counter- 
claim for  damages  caused  by  the  landlord's  failure  to  make  repairs  according  to 
his  covenant,**  or  to  properly  light  and  heat  a  building  f^  and  he  may  set  off  coun- 
terclaims against  the  rent  demanded  in  an  action  on  a  bond  given  by  tenant  on  ap- 
peal from  a  judgment  for  possession,'"  and  damages  can  also  be  recovered  by  the 
tenant  under  a  counterclaim  where  it  appears  that  plaintiff  connived  with  another 
to  injure  the  tenant  in  the  possession  and  quiet  enjoyment  of  the  premises.*'' 
Where  the  lease  provided  that  repairs  should  be  borne  equally  by  both  parties  and 
the  lessor  sold  the  realty  and  the  annual  rental  to  different  parties,  the  lessee 
could  deduct  from  the  annual  rent  one-half  the  cost  of  repairs.**  The  lease  must 
be  valid  or  there  is  no  consideration,*"  though  voidability  which  the  tenant  is 
estopped  to  assert  by  his  having  entered  into  and  held  possession  is  no  defense  to 
an  action  for  rent,  either  by  himself  or  his  executors.""  "Where  the  tenant  defended 
on  the  ground  that  the  lease  was  invalid  as  part  of  a  scheme  to  create  a  monopoly, 
the  question  of  whether  the  purpose  of  the  parties  thereto  was  such  was  properly 
left  to  the  jury."^  Mere  inadequacy  of  the  rent  is  not  enough  to  render  a  lease  null 
and  void."^  The  adoption  of  the  local  option  prohibition  law  in  a  county  does  not 
absolve  a  tenant  from  the  pajonent  of  rent  for  premises  leased  for  saloon  purposes."* 
Judgments  in  actions  to  recover  possession  of  land  or  to  determine  rights  of  parties 
under  a  lease  do  not  bar  actions  for  rent,  unless  the  question  of  rent  was  involved."* 
Neither  the  adjudication  of  the  lessee  as  a  bankrupt,  nor  his  discharge  absolves  him 
from  the  payment  of  rent  accruing  after  the  petition  in  bankruptcy."" 

Actionable  use  and  occupations^  presupposes  the  relation  of  landlord  and  ten- 
ant"' and  lies  on  the  implied  covenant  to  pay  rent.     It  does  not  lie  against  one 


82.  Weinberg  v.  Savitzky,  93  N.  T.  S.  485. 

83.  Markham  v.  David  Stevenson  Brewing 
Co.,  93  N.  T.  S.  684. 

84.  Such  counterclaim  need  not  allege 
tenant's  diligence  to  reduce  the  damages  by 
making  repairs  himself,  that  being  a  matter 
of  proof,  rather  than  pleading.  Beakes  v. 
Holzman,  94  N.  T.  S.  33. 

85.  Such  a  counterclaim  is  not  established 
by  proof  of  slight  defects  in  wiring  and  that 
complaints  of  insufijcient  heating  and  light- 
ing were  made  from  time  to  time.  Ireland  v. 
Gauley,  95  N.  Y.  S.   521. 

86.  McMichael  v.  McFalls,  23  Pa.  Super. 
Ct.  256. 

87.  Main  action  was  for  rent.  Harmont  v. 
Sullivan   [Iowa]   103  N.  W.   951. 

88.  Hamaker  v.  Manheim  Light,  Heat  & 
Power  Co.,   25  Pa.   Super.   Ct.   484. 

89.  A  lease  of  a  railroad  which  Is  ultra 
vires  and  contrary  to  public  policy  cannot  be 
the  foundation  of  any  recovery  of  rentals. 
Cox  V.  Terre  Haute  &  I.  R.  Co.  [C.  C.  A.]  133 
F.  371.  And  where  the  lessee  operated  the 
road  without  paying  the  rental,  prior  to  its 
being  placed  in  the  hands  of  a  receiver  In  a 
suit  to  which  the  lessor  was  not  a  party, 
a  claim  for  such  rental  was  not  an  equitable 
Uen  upon  the  earnings  while  in  the  receiver's 
hands,  no  part  of  the  rental  withheld  having 
come  into  his  hands.     Id. 

90.  Steuber  v.  Huber,  95  N.  T.  S.  348. 

•91.  Hartz  v.  Eddy  [Mich.]  12  Det.  Leg.  N. 
251,  103  N.  "W.  852. 


92.  Houssiere  Latreille  Oil  Co.  v.  Jen- 
nings-Heywood  Oil  Syndicate  [La.]  38  So.  932. 

93.  It  being  a  contingency  liable  to  hap- 
pen under  existing  laws,  for  which  lessee 
should  have  provided  in  Ills  lease.  Houston 
Ice  &  Brewing  Co.  v.  Keenan  [Tex.]  13  Tex. 
Ct.  Rep.  251,  88  S.  W.  197.  Where  it  was 
understood  that  the  premises  were  to  be 
used  in  "conducting  a  first  class  saloon"  the 
restriction  related  rather  to  the  manner  of 
Gonducting  that  business  and  the  premises 
could  be  used  for  any  other  legitimate  busi- 
ness; hence  the  tenant  was  not  absolved. 
San  Antonio  Brewing  Ass'n  v.  Brents  [Tex. 
Civ.  App.]   88  S.  W.  368. 

94.  Where  an  action  to  recover  possession 
of  land  was  decided  in  favor  of  the  tenant  on 
other  grounds  than  default  of  rent,  the  judg- 
ment is  not  res  Judicata  as  to  a  claim  for 
rent  due  prior  to  such  action.  Cockerline  v. 
Fisher  [Mich.]  12  Det.  Leg.  N.  55,  103  N.  W. 
522.  In  certain  litigation  relative  to  rights 
under  an  oral  lease,  held,  that  there  had  been 
no  adjudication  barring  either  an  action  for 
rent  or  recovery  on  the  counterclaims  there- 
to. Harmont  v.  Sullivan  [Iowa]  103  N.  W. 
951.  •^ 

95.  Such  claims  are  not  provable  claims 
against  his  estate,  and  he  is  discharged  from 
liability  for  provable  claims  only.  Watson 
V.  Merrill   [C.  C.  A.]   136  P.   359. 

96.  See   4  C.  L.   390. 

97.  Where  the  lessee  in  a  lease  under  seal 
allowed  another  party  to  carry  on  business  In 
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holding  over/'  though  in  Kansas  the  fact  that  one  holds  and  uses  the  premises 
after  the  expiration  of  his  lease,  without  consent  of  the  owner,  does  not  prevent  a 
recovery  for  use  and  occupation."'  One  who  goes  into  possession  of  the  real  estate 
of  another  is  presumed  to  be  a  tenant^  in  the  absence  of  proof  to  the  contrary;^ 
but  the  mere  occupancy  of  premises  for  a  long  time  does  not  establish  the  relation 
between  such  occupant  and  one  who,  during  the  time,  owned  an  interest  in  the  prem- 
ises, for  the  occupant  may  have  been  in  adverse  possession  or  a  tenant  of  one  claim- 
ing adversely.^  Where  the  government  officers  in  charge  of  a  work  of  river  or  har- 
bor improvement  legally  occupy  private  property  for  purposes  incidental  to  the 
work,  a  contract  in  the  nature  of  a  tenancy  should  be  implied.'  But  where  there  is 
no  actual  use  and  occupation,  but  merely  damages  caused  by  the  illegal  acts  and 
intimidations  of  such  officers,  no  such  contract  can  be  implied.*  The  rescission 
of  a  contract  of  purchase  of  lands  leaves  the  parties  thereto  in  the  same  relation 
as  if  there  never  had  been  any  contract  between  them,  and  any  claim  for  use  and 
occupation  thereof  by  a  third  party  belongs  to  the  vendor.^ 

Ground  rents  and  perpetual  leases. — ^A  covenant  to  pay  rent  in  a  perpetual 
lease  runs  with  the  land'  and  binds  the  lessee  personally  during  the  term,  and  an 
assignee  of  the  term,  so  long  as  he  holds  the  legal  estate;^  but  the  assignee  of  a  re- 
corded mortgage  on  the  leasehold,  after  payment  and  execution  of  a  valid  release, 
though  not  recorded,  was  not  liable  for  breach  of  such  covenant  by  the  holder  of 
the  equity  of  redemption."  Death  of  the  lessee  does  not  convert  the  term  into  a  life 
estate,  but  the  lessor  can  pursue  the  lessee's  estate  for  the  accruing  rentals  so  long 
as  assets  can  be  found  subject  thereto." 


the  premises,  which  he  conducted  as  her 
agent,  that  did  not  establish  the  relation  of 
landlord  and  tenant  between  the  owner  and 
such  third  person  so  as  to  make  her  liable  to 
an  action  for  use  and  occupation.  Lenney  v. 
Pinley,  118  Ga.  718,  45  S.  E.  593.  The  as- 
signee of  a  lease  assiffned  to  defendant,  but 
the  defendant  was  not  in  any  way  recogniz- 
ed by  the  lessor,  though  he  remained  in  pos- 
session for  about  two  months,  when  he  was 
locked  out  without  notice.  Benedict  v.  Jen- 
nings, 93  N.  T.  S.  464.  An  action  for  use  and 
occupation  will  not  lie  against  a  corporation 
on  a  lease  executed  before  its  organization 
and  on  which  Its  agents  are  personally  liable. 
Thistle  V.  Jones,  45  Misc.  215,  92  N.  Y.  S.  113. 
Defendant's  sons,  who  only  assisted  her  in 
running  the  farm,  were  not  responsible  with 
her  for  use  and  occupation.  Watts  v.  "Watts' 
Bx'x   [Va.]    51  S.  E.   359. 

88.  He  is  either  a  trespasser  or  liable  un- 
der the  implied  renewal  of  the  old  lease. 
Rosenberg  v.  Sprecher  [Neb.]   103  N.  W.  1045. 

99.  Under  Gen.  St.  1901,  §  3864,  making  an 
occupant  without  special  contract  liable  for 
the  rent.     Benton  v.  Beakey  [Kan.]  81  P.  196. 

1.  Heddleston  v.  Stoner  [Iowa]  105  N.  W. 
56.  Where  the  land  of  a  citizen,  not  within 
the  area  of  war  is  taken  and  occupied  for  a 
military  camp,  an  implied  contract  arises. 
Alexander's  Case,   39  Ct.  CI.   383. 

2.  Cummings  v.  Smith,  114  111.  App.  35. 
When  title  is  shown  in  plaintiff  and  occupa- 
tion by  defendant,  an  oblig-ation  to  pay  rent 
Is  generally  Implied;  but  not  if  the  entry 
was  not  under  plaintiff  or  is  adverse  to  him. 
Sharpe  v.  Matthews  [Ga.]  51  S.  E.  706.  The 
relation  of  landlord  and  tenant  was  not  cre- 
ated by  an  agreement  that  the  mortgagors 


should  occupy  and  cultivate  the  land,  pay- 
ing $300  a  year,  all  of  which  over  the  mort- 
gage Interest  and  taxes  was  to  be  applied  in 
paying  the  mortgage,  notwithstanding  such 
payment  was  called  "rent."  Sadler  v.  Jeffer- 
son [Ala.]    39  So.  380. 

3.  Willink's  Case,  38  Ct.  CI.  693. 

4.  As  where  the  claimant  was  prevented 
from  the  use  of  his  river  frontage  beyond  a 
certain  line  by  threats  of  prosecution.  Wil- 
link's  Case,    38   Ct.   CI.    693. 

5.  Graham  v.  Beaver  Hill  Coal  Co.,  135  F. 
611.  Plaintiff,  while  in  possession  of  land 
under  contract  of  purchase,  erected  buildings 
thereon  which  were  occupied  by  defendant 
Plaintiff  thereafter  rescinded  the  contract 
and  relinquished  to  the  vendor  all  the  rents 
issues,  and  profits  theretofore  arising  from 
the  land,  and  recovered  from  him  all  moneys 
paid  by  him  on  the  contract  of  purchase 
Held,  that  the  profits  derived  from  the  use 
and  occupation  of  the  buildings  belonged  to 
the  vendor,  and  he  having  demanded  that  de- 
fendant attorn  to  him  therefor,  plaintiff 
could  not  recover  them.  Id.  The  fact  that 
buildings  were  constructed  while  plaintiff 
was  defendant's  manager  and  were  paid  for 
with  defendant's  money  was  a  good  defense 
pl'aUitiff!"  M^^^^"'^^"*''^   property  as   against 

6.  Broadwell  v.  Banks,  134  F   470 

7.  An  adjudication  of  bankruptcy  In  a 
case  where  there  was  no  rent  due  at  the  tlmo 
of  the  filing  of  the  petition  in  bankruptcy 
does  not  constitute  a  breach  of  the  covenants 
to  pay  rents  accruing  thereafter.  Watson 
V.  Merrill   [C.  C.  A.]  136  F.  359  watson 

8.  Horner  v   Chaisty  [Md.]  61  A.  283. 

9.  Broadwell  v.  Banks,  134  F.  470. 
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§  7.  Rental  on  shares.^" — From  a  leasing  on  shares  are  to  be  distinguished 
cropping  contracts,^^  which  amount  to  a  joint  adventure  in  the  raising  of  a  crop.  It 
is  a  generai  rule  that  where  a  term  is  created,  possession  given  to  the  occupant  and 
produce  is  to  be  paid  as  rent,  then  the  instrument  is  to  be  regarded  as  a  lease,^'' 
and  the  title  to  the  crops  remains  iu  the  landlord  until  he  has  received  his  due  pro- 
portion ;"  but  it  is  also  a  general  rule  that  where  the  occupant  covenants  to  deliver 
to  the  owner  a  portion  of  the  crops,  the  agreement  is  held  to  be  a  cropping  contract 
and  the  parties  are  tenants  in  common  of  the  crops.^*  Where  the  tenant  agrees  to 
pay  his  landlord  a  certain  share  of  a  crop,  the  title  to  the  whole  is  in  the  tenant;^' 
but  it  is  otherwise  when  the  landlord,  by  express  contract,  reserves  title  in  the  crops, 
to  be  grown  on  the  rented  land,^°  and  where  the  landlord  has  an  iuterest  in  the  ten- 
ant's share  of  the  crops  and  the  latter  authorizes  him  to  sell  the  whole  and  collect 
and  apply  the  proceeds,  the  agency  being  coupled  with  an  interest  cannot  be  revoked 
at  the  tenant's  pleasure.^'  Although  the  tenant  enters  into  possession  under  a 
void  lease,  becoming  a  periodical  tenant  by  the  payment  of  a  periodical  rent,  refer- 
ence may  be  had  to  such  lease  to  determine  the  division  of  crops  as  between  tenant 
and  landlord.^^  The  lessee  on  shares  is  usually  required  to  furnish  the  labor 
necessary  to  carry  on  the  farming  operations.^" 

§  8.  The  term,  termination  of  tenancy,  renewals,  holding  over}" — The  term 
is  impliedly  for  the  period  for  which  rent  is  paid."^  It  may  be  fixed  by  the  happen- 
ing of  events  uncertain  in  time.^^ 

Besides  expiration  of  the  term^'  there  may  be  a  termination^*  by  rescission  fir 


10.  See  4  C.  L.  400. 

11.  See  Agriculture,  5  C.  L.  94. 

12.  Adams  v.  Thornton  [Cal.  App.]  82  P. 
215.  A  contract  for  the  payment  of  two- 
thirds  of  the  Income  of  a  farm  where  any 
produce  is  sold,  the  toU  to  he  first  deducted, 
and  for  turning  over  certain  proportions  of 
the  milk,  eggs  and  Increase  of  the  poultry,  is 
a  lease  and  establishes  the  relation  of  land- 
lord and  tenant.  Cookerline  v.  Fisher  [Mich.] 
12  Det.  Leg.  N.  55,  103  N.  W.  522. 

13.  Rector  v.  Anderson  [Minn.]  104  N.  W. 
884;  Loveless  v.  Gilliam,  70  S.  C.  391,  50  S. 
B.  9. 

14.  Adams  v.  Thornton  [Cal.  App.]  82  P. 
215.  Where  the  owner  of  an  orchard  con- 
tracted to  let  defendant  a  house,  furnish  all 
materials,    and    implements    for    curing    and 

-  marketing  the  fruit,  new  trees  to  replace 
missing  ones,  one-half  of  boxing  materials 
and  preparation  of  fruit  for  market,  the 
second  party  to  have  one-half  the  crop  for 
his  labor,  the  contract  was  a  mere  cropping 
contract  and  not  a  lease,  and  the  parties 
were  tenants  In  common  of  the  crops.  Id. 
Parties  held  to  be  tenants  in  common  of  the 
crops  under  the  contract.  Rector  v.  Ander- 
son  [Minn.]    104   N.  W.    884. 

15.  Where  the  lease  provides  that,  when 
the  crops  are  ready  for  division  the  tenant 
shall  deliver  the  landlord's  share  at  a  par- 
ticular place,  the  tenant  can  divide  the  crops 
and  sell  his  share.  Hill  v.  Page,  96  N.  T.  S. 
465.  A  tenant  who  cultivates  a  farm  under 
an  agreement  that  entitles  him  to  one-half 
the  crops  raised  may  before  division,  mort- 
gage his  Interest  subject  to  the  landlord's 
rights.  Denison  v.  Sawyer  [Minn.]  104  N.  W. 
305.  The  widow  of  a  tenant,  to  whom  a  part 
of  the  crop  had  been  set  apart  as  a  year's 
support,   could   recover  the   same  In   trover 


from  one  to  whom  the  landlord  delivorr-d  it 
in  payment  of  a  debt  owed  such  party  by  the 
deceased,  although  such  delivery  and  con- 
version were  made  before  the  assignment  to 
the  widow.  Neal  v.  Smith  [Ga.]  50  S.  B. 
922. 

10.     Neal  V.  Smith  [Ga.]   50  S.  B.  922. 

17.  The  landlord's  interest  was  founded 
on  a  verbal  agreement  that  he  should  have  a 
lien  on  the  tenant's  share  of  crops,  for.  sign- 
ing tenant's  notes  as  security.  Big  Four 
Wilmington  Coal  Co.  v.  Wren,  115  111.  App. 
331. 

18.  Snyder  v.  Harding,  38  Wash.  666,  80  P. 
789. 

19.  Where  the  lessee  on  shares  was  to  "do 
the  farming  and  all  labor  in  good  workman- 
ship manner,"  the  wife  of  the  lessee  could 
not  recover  from  the  lessor  for  manual  la- 
bor voluntarily  rendered  her  husband  and 
with  no  expectation  at  the  time  that  she  was 
to  receive  compensation  from  the  lessor. 
Rathbone  v.  Rathbone,  23  Pa.  Super.  Ct.  297. 

20.  See   4  C.  L.   401. 

21.  A  provision  in  a  lease  for  one  month 
that  upon  breach  of  any  condition  the  lessee 
"shall  be  a  mere  tenant  at  sufferance"  can- 
not be  construed  to  make  the  lessee  a  ten- 
ant from  year  to  year,  in  such  case,  but  from 
month  to  month.  Hood  v.  Drysdale,  27  Pa. 
Super.  Ct.  540.  See,  also,  eases  cited  ante, 
§  3. 

22.  In  a  unilateral  agreement  to  lease  a 
hotel,  of  which  the  occupancy  should  "com- 
mence as  soon  as  vacated  by  the  present  oc- 
cupants," there  is  nothing  so  uncertain  about 
the  commencement  of  the  proposed  tenancy 
as  to  require  parol  evidence  for  its  explana- 
tion or  submission  to  a  Jury.  Rhodes  v.  Pur- 
vis [Ark.]  85  S.  W.  236. 

23.  Where    defendant    worked    complain- 
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forfeiture  for  breach  of  the  lease/^  by  operation  of  stipulated  conditions  therein/" 
and  by  the  purchase  of  the  premises  by  the  lessee,  under  stipulations  therefor.^" 
A  lease  of  lands  for  a  gas  well,  having  been  terminated  under  its  provisions  by 
a  ceasing  of  the  flow  of  gas,  is  not  revived  by  a  subsequent  discovery  of  gas  in  the 
well  in  sufficient  quantities  for  use.^^  In  New  York,  the  statute  fixing  the  ter- 
mination of  certain  tenancies  at  May  1  applies  to  cases  where  there  has  been  an 
agreement  of  hiring,  without  any  particular  specification  of  duration.^^  A  sub- 
tenant's rights  are  measured  by  those  of  his  immediate  landlord,  the  original 
tenant,  and  the  cancellation  of  the  latter's  lease  under  its  own' terms  is  a  cancella- 
tion as  to  both.^" 

Surrender^  abandonment  and  eviction.^^ — A.  surrender  of  a  lease  may  be  made 
by  parol,  although  the  lease  is  under  seal,'^  by  an  abandonment  of  the  premises 
and  entry  by  the  lessor,^'  by  an  executed  agreement  to  surrender,^*  by  the  execution 
of  a  new  lease  with  the  tenant's  consent  and  the  entry  of  the  new  tenant,  by  a  con- 
tract to  release  the  old  tenant  and  accept  a  new  one  for  the  rent,  or  by  a  continued 


ant'3  land  for  1900  on  shares,  nearly  the 
whole  tract  being  seeded  to  grass  with  the 
crop  of  grain,  at  complainant's  expense,  and 
for  1901  a  new  arrangement  was  made  by  de- 
fendant to  cut  the  hay,  but  no  further  ar- 
rangements were  made,  defendant's  rights 
in  the  premises  ceased  after  the  second  sea- 
son and  he  was  a  trespasser  in  interfering 
thereafter.  Kenney  v.  Apley  [Mich.]  102  N. 
W.  854. 

24.  Modes  of  terminating  the  various  ten- 
ancies at  common  law  discussed.  Wolfer  v. 
Hurst  [Or.]  82  P.  20. 

25.  See,  ante,  §  5  as  to  what  is  a  breach, 
post  this  section  as  to  forfeiture.  The  land- 
lord cannot  afterward  retain  the  deposit 
made  "to  be  held  during  the  continuance"  of 
the  lease,  to  secure  himself  against  deficien- 
cy of  rent  in  the  re-letting.  Tannuzzi  v. 
Grape,  92  N.  T.  S.   819. 

26.  Where  the  lease  provides  that,  In  case 
of  sale  of  the  premises,  the  tenant  will  quit 
and  surrender  upon  30  days'  notice,  the  lease 
is  terminated  by  the  sale.  Buhman  v.  Nick- 
els &  Brown  Bros.  [Cal.  App.]  82  P.  85.  A 
lease  may  contain  a  stipulation  for  an  amount 
to  be  paid  by  the  lessee  to  terminate  the 
lease,  and,  unless  this  is  "vile"  and  insuffi- 
cient, the  lessor  must  resort  to  the  courts  to 
have  the  contract  annulled.  Houssiere  La- 
treiile  Oil  Co.  v.  Jennings-Heywood  Oil  Syn- 
dicate [I>a.]  38  So.  932.  Contemporaneously 
with  a  contract  for  the  purchase  of  distil- 
lery slop,  the  purchaser  leased  to  the  distil- 
lery company  a  lot  to  be  used  as  a  "feeding 
lot,"  at  an  annual  rent.  The  lease  provided 
that  the  lessor  should  have  the  refusal  of  the 
slop  for  any  year,  and,  in  case  he  took  it, 
no  rent  should  be  paid  for  the  lot.  Held, 
that  the  exercise  of  the  option  did  not  termi- 
nate the  lease  or  change  the  relation  of  the 
parties,  but  exempted  the  lessee  from  rent 
while  furnishing  the  slop.  Lillard  v.  Ken- 
tucky Distilleries  &  Warehouse  Co.  [C.  C. 
A.]  134  F-  168.  A  provision  that  on  a  cer- 
tain contingency  the  lessee  agrees  to  cancel 
the  lease  is  equivalent  to  an  agreement  that 
the  lease  may  be  canceled  and  does  not  con- 
template any  act  by  the  tenant  to  complete 
the  cancellation,  ^  ^..^i«.  <,,  ^r  -^ 
S.  2. 


Bruder  v.  Geisler,  94  N.  Y. 


27.  In  Massachusetts  such  a  purchase  Is  a 
contingency  terminating  the  lease  and,  if 
happening  during  a  rent  period,  entitles  the 
landlord  to  rent  for  the  unexpired  portion  of 
such  term,  under  Rev.  Laws,  c.  129,  §  8. 
Withington  v.  Nichols  [Mass.]  73  N.  B.  855. 

as.     Shenk  v.  Stahl  [Ind;  App.]  74  N.  E.  538. 

29.  Stein  V.  Sutherland;  92  N.  T.  S.  314. 
Where  a  lease  terminated  on  October  15,  but 
the  tenant  continued  in  possession  with  the 
landlord's  consent,  the  new  term  so  created 
could  not  be  terminated  prior  to  October  15 
the  following  year,  notwithstanding  the  stat- 
ute.    Furman  v.  Galanopulo,   92  N.   T.  S.  730. 

30.  Bruder  v.  Geisler,  94  N.  T.  S.  2. 

31.  See  4  C.  L.   401. 

32.  But  a  mere  parol  agreement  to  sur- 
render his  term  on  a  certain  date  does  not 
operate  as  such  where  it  is  not  executed  and 
the  tenant  remains  in  possession  with  the 
landlord's  acquiescence.  Duncan  v  Moloney 
115  in.  App.  522. 

33.  Duncan  v.  Moloney,  115  111.  App.  522. 
Where  a  lease  from  year  to  year  beginning 
April  1,  1901,  was  abandoned  in  March,  1904, 
and  the  landlord  leased  it  to  another' party 
from  April  1,  1904,  the  first  lease  terminated 
at  that  date.  Hatfield  v.  Lawton,  95  N.  T.  S 
451.  Where  the  lessee  who  was  justified'  iii 
vacating  the  premises,  notified  the  lessor's 
agent  and  requested  him  to  take  care  of  the 
house,  he  promising  to  do  so,  there  was  a 
surrender,  so  far  as  giving  up  the  premises 
was  concerned.  Rogers  v.  Babcock  TMich  1 
102  N.  W.  636.  The  fact  that,  while  serving 
a  sentence  to  jail,  lessee  let  one  of  his  les- 
sors have  the  key  to  the  premises  for  the 
purpose  of  seeing  that  the  contents  of  the 
building  were  intact  and  while  in  the  build- 
ing lessor  attempted  to  make  it  more  secure 
did  not  constitute  a  surrender  of  possession 
under  the  lease.  Schwartz  v.  McQuaid  214 
111.  357,  73  N.  B.  582. 

34.  Duncan  v.  Moloney,  115  in.  App  522 
An  agreement,  modifying  somewhat  the  terms 
of  a  tenancy  from  year  to  year  but  not  con- 
stituting a  complete  contract  of  leasing  and 
without  any  surrender  or  agreement  to  sur- 
render the  existing  tenancy,  does  not  have 
that  effect  or  create  a  new  tenancy  McCaw 
V.  Cox  [Neb.]  103  N.  W.  76.  '^c^a.w 
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change  of  possession  by  the  mutual  consent  of  the  parties.''^  The  surrender  must 
be  the  mutual  and  voluntary  action  of  the  parties  thereto/"  must  be  accepted  by 
the  lessor,"  and  must  be  assented  to  by  a  third  party  that  has  a  beneficial  interest  in 
the  contract.^'  The  acceptance  of  a  surrender  of  a  lease  terminates  the  relation  of 
landlord  and  tenant,  and  is  a  bar  to  recovery  for  a  breach  of  covenant.'"  The  can- 
cellation of  the  lease  may  be  a  sign  of  surrender,  but  it  is  not  the  surrender  itself  ;*" 
but  the  destruction  of  the  lease  by  consent  of  both  parties,  before  possession  taken, 
is  effectual  as  a  surrender,  as  the  lessee  had  no  possession  to  surrender.*^  A  lease 
may  also  be  surrendered  by  operation  of  law.*^  An  eviction  is  any  act  which  either 
deprives  the  tenant  of  possession  or  destroys  his  quiet  enjoyment.*' 

Destruction  of  premises.** — The  destruction  of  a  building  on  leased  premises, 
without  the  fault  of  either  party  and  in  the  absence  of  a  covenant  requiring  the 
landlord  to  rebuild  will  not  terminate  the  lease  or  release  the  tenant  from  his 
obligation  to  pay  rent.*'*  Although,  unless  otherwise  agreed,  the  lessee  may  ter- 
minate the  lease  in  case  of  destruction  of  the  building  during  his  term,  without  his 
fault,*'  yet  the  lessor  cannot  terminate  the  lease,  where  the  building  was  only  par- 
tially destroyed,  without  injury  to  the  lessee's  premises,  and  he  continues  his  occu- 
pancy as  before.*' 

Forfeitwre.*^ — The  general  rule  is  that  forfeitures  are  discountenanced  by  the 
courts  ;*°  but  even  equity  will  enforce  rights  dependent  on  a  forfeiture  already  com- 
plete.°°  But  the  courts,  for  the  sake  of  avoiding  a  forfeiture,  cannot  disregard  the 
contract  made  by  the  parties,  though  it  is  harsh,  where  it  contravenes  no  rule  of 
public  policy;'^  and  forfeitures  of  gas  and  oil  leases,  for  neglect  to  perform  the 
conditions  requiring  work  to  begin  within  a  certain  time  and  continuous  operation 


85.     Duncan  v.  Moloney,  115  111.  App.   522. 

36.  Wray-Austln  Machinery  Co.  v.  Flower 
[Mich.]  12  Det.  Leg-.  N.  214.  103  N.  W.  87S. 

37.  A  tenant  for  years  cannot  relieve  him- 
self from  liability  by  vacating  the  premises 
during-  the  term  and  sending  the  key  to  the 
landlord.  Smucker  v.  Grinberg,  27  Pa.  Super. 
Ct.  531.  The  burden  of  proof  of  assent  is  on 
the  lessee.  Id.  Conflicting  evidence  of  con- 
versation between  one  of  the  defendants  and 
one  of  the  plaintiff's  attorneys  held  not  to 
show  a  surrender.  Steuber  v.  Huber,  95  N. 
T.  S.  348. 

38.  Where  a  brewing  association  became 
guarantor  of  the  payment  of  rent,  upon  con- 
sideration that  no  beer  or  malt  liquors  ex- 
cept those  manufactured  by  the  guarantor 
should  be  sold  on  the  premises  and  that  the 
building  should  be  used  for  no  other  pur- 
pose than  a  saloon,  guarantor  had  such  a 
beneficial  interest  in  the  lease  that  the  lessee 
could  not  surrender  it  without  guarantor's 
consent.  St.  Louis  Brewing  Ass'n  v.  Kalten- 
baoh,  108  Mo.  App.  637,  84  S.  W.  151. 

39.  Where,  after  the  tenant's  bankruptcy 
the  landlord  accepted  a  surrender,  he  assent- 
ed to  the  termination  of  the  lease  by  the 
bankruptcy  proceedings,  and  he  could  not 
enforce  a  provision  making  rent  immediately 
due  and  payable  in  case  of  breach  of  cove- 
nant.    In  re  Winfleld  Mfg.  Co.,  137  F.  984. 

40.  41.     Duncan  v.   Moloney,   115   111.   App. 

tt.  Where  a  tenant  accepts  a  new  lease 
for  the  same  premises,  as  he  is  thereby 
estopped  from  asserting  that  the  old  one  is  in 
force.     Duncan  v.  Moloney,  115  111.  App.  522. 

43.     See   cases    cited   ante,    §    5   A. 


44.  See  4  a  D.   402. 

45.  Moran  v.  Bergln,  111  111.  App.  313. 
The  destruction  by  fire  of  ice-houses  on 
leased  premises.  Roberts  v.  Lynn  Ice  Co. 
[Mass.]  73  N.  E.  523.  The  razing  of  a  build- 
ing by  authority  of  a  building  inspector  on 
account  of  its  unsafe  condition  is  not  an 
eviction  by  title  paramount,  and  in  the  ab- 
sence of  a  covenant  broad  enough  to  survive 
such  action  creates  no  liability  against  the 
landlord.  Liebsohutz  v.  Black,  3  Ohio  N.  P. 
(N.  S.)    393. 

46.  Under  Ky.  St.  1903,  §  2997.  Jones  v. 
Fowler  Drug  Co.,  27  Ky.  L.  R.  558,  85  S. 
W.    721. 

47.  Jones  v.  Fowler  Drug  Co.,  27  Ky.  L. 
R.   558,  85  S.  W.  721. 

48.  See    4   C.   L.    402. 

40.  Wright  V.  Henderson  [Tex.  Civ.  App.] 
86  S.  W.  799.  Forfeitures  are  to  be  strictly 
construed  in  an  action  to  resume  possession 
and  not  directed  toward  setting  aside  the 
contract  of  lease.  Houssiere  Latreille  Oil 
Co.  V.  Jennings-Heywood  Oil  Syndicate  [La.] 
38  So.   932. 

50.  While  equity  will  not  actively  inter- 
fere to  enforce  a  forfeiture,  yet  where  a  lease 
had  been  forfeited  by  the  conveyance  by  the 
lessee  of  his  interest  by  a  deed  of  trust, 
proceedings  begun  to  foreclose  and  a  receiver 
appointed,  in  which  the  lessor  intervened 
asking  cancellation  of  the  trust  deed,  it 
was  proper  on  certain  conditions  to  declare 
the  lease  forfeited.  Gunning  v.  Sorg,  214  IlL 
616,    73   N.   B.    870. 

51.  Where  a  contract  for  a  lease  provided 
for  five  payments  at  a  fixed  time,  which  was 
made    of   the   essence   of   tlie   contract,   witii 
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are  favored/^  and  in  Louisiana,  although  a  clause  reserving  to  lessee  the  right  to 
dissolve  an  oil  lease  upon  payment  of  a  certain  sum  might  be  considered  a  potestative 
condition/^  yet  where  the  contract  contains  all  the  essentials  of  a  lease,  has  been 
to  some  extent  executed  aad  rights  and  equities  may  have  arisen  under  its  clauses, 
it  cannot  be  annulled  by  the  effect  of  the  potestative  condition,  in  a  mere  possessory 
action.  °*  Forfeiture  cannot  be  effected  by  a  landlord  without  rendering  to  the 
tenant  that  for  which  the  lease  calls  in  such  an  event.^^  To  deny  title  is  a  disseisin 
working  forfeiture,^'  and  the  assignment  of  a  lease  that  by  its  terms  is  not  as- 
signable,^^ works  a  forfeiture  of  the  lease;  but  a  breach  of  an  implied  covenant  does 
not  forfeit  a  lease,  unless  it  is  expressly  so  provided,  and  a  direct  action  must  be 
brought  to  set  aside  such  a  lease. "^  Where  a  lease  provided  for  re-entry  in  case  of 
nonpayment  of  rent,  and  a  receiver  was  appointed  after  such  default,  the  lessor 
could  not  forfeit  the  lease  until  it  appeared  that  the  receiver  was  unwilling  or  un- 
able to  pay  the  overdue  rent.^°  Mere  delay*"  or  failure  to  pay  rent  as  provided  will 
not  of  itself  work  a  forfeiture."^ 

When  a  lease  has  become  liable  to  forfeiture  for  breach  of  some  condition,  it 
nevertheless  remains  in  force  and  binding  upon  the  lessee  until  terminated  by  the 
lessor  according  to  law."'*  By  failing  to  make  the  requisite  demand  of  the  rent,  the 
lessor  loses  his  right  to  enforce  forfeiture  therefor;""  but  where  the  landlord  had  the 
right  to  re-enter  for  nonpayment  of  rent  and  it  was  the  tenant's  duty  to  yield 
possession  on  demand,  the  fact  that  the  tenant  was  induced  to  leave  the  premises  by 
artifice  was  immaterial."*  The  retaking  of  the  premises  by  the  lessor  releases  the 
lessee  from  payment  of  all  subsequently  accruing  rents,  unless  otherwise  provided  in 
the  contract."'  A  landlord  may  waive  a  forfeiture,  or  elect  to  insist  upon  it;""  but 
he  must  take  a  stand  and  hold  it."^  The  waiver  may  be  either  express  or  implied 
from  acts  inconsistent  with  insistence  upon  a  forfeiture.""    The  right  of  waiver  of 


certain  additional  sums  as  rent,  and  also 
that,  if  such  payments  were  made,  the  lessee 
should  have  an  option  to  purchase,  but  upon 
failure  to  make  any  payment  both  the  lease 
and  option  should  terminate,  the  payment 
of  all  the  Instalments  was  a  condition  pre- 
cedent to  the  right  to  purchase,  which,  upon 
failure  to  make  the  last  payment,  was  for- 
feited. Carpenter  v.  Thornburn  [Ark.]  89  S. 
"W.  1047.  In  such  case  the  failure  of  the 
lessor  to  tender  a  deed  was  no  excuse  for 
a  failure  to  make  the  last  payment,  for  the 
lessor  was  not  required  to  make  a  deed  until 
all  payments  had  been  made.     Id. 

52.  Chappie  V.  Kansas  Vitrified  Brick  Co. 
[Kan.]    79    P.    666. 

.■S3.  "Within  the  terms  of  Louisiana  Civil 
Code,  art.  2034.  Houssiere  Latreille  Oil  Co. 
V.  Jennings-Heywood  Oil  Syndicate  [Da.]  38 
So.  932. 

54.  Houssiere  Latreille  Oil  Co.  v.  Jennings- 
Heywood    Oil    Syndicate    [La.]    38    So.    932. 

55.  "Where  plaintiff  leased  defendants  for 
five  years  so  much  land  as  they  might  clear 
up,  with  an  option  after  one  year  to  take 
back  the  lands  which-  had  been  cleared,  upon 
payment  of  a  certain  sum  per  annum  for 
each  acre  cleared,  and  the  defendants  had 
partially  cleared  a  part  of  the  land,  plaintiff 
could  not  retake  It  without  first  tendering 
the  amount  to  which  defendants  were  en- 
titled for  the  labor  performed.  Bunch  v. 
Williams    [Ark.]    88    S.   W:    588. 

6«.  See  ante,  5  4  B.  A  disclaimer  and 
denial   of   the   landlord's   title,   or   the   open 


and  notorious  assertion  by  the  tenant  of  an 
adverse  claim.  Barnewell  v.  Stephens  [Ala.! 
38   So.   662. 

57.  "Wray-Austin  Machinery  Co.  v.  Flower 
[Mich.]    12  Det.   Leg.   N.    214,    103   N.   W.   873 

58.  Houssiere-Latrellle  Oil  Co.  v.  Jen- 
nings-Heywood Oil  Syndicate  [La.]  38  So.  932 

59.  Fleming  v.  Fleming  Hotel  Co.  fN"  j' 
Eq.]    61  A.  157.  ■• 

60.  Oil  lease,  conditioned  upon  com- 
mencement of  operations  or  payment  of  rent 
does  not  annul  the  lease.  Houssiere-La- 
trellle Oil  Co.  V.  Jennings-Heywood  Oil  Syn- 
dicate [La.]  38  So.   932.  ^ 

-,,?^"     ^^'■s°"s  V.  Crocker   [Iowa]   105  N.   "W. 

162. 

62.  Method  of  enforcing  forfeiture  Hart- 
ford "Wheel  Club  V.  Travelers'  Ins  Co 
[Conn.]   62  A.  207,  citing  several  authorities 

63.  Hartford  Wheel  Club  v.  Travelers- 
Ins.  Co.  [Conn.]   62  A.  207.  J-raveiers 

64.  Cockerline  v.  Fisher  [Mich.]  12  Det 
Leg.  N.  55,  103  N.  "W.  522. 

359^'     ^^*^°''    "'■    ^^'•'•"l    [C.    C.    A.]    136    F. 
66.     A   provision   in  a  lease   for  a   deflnito 
term  that  It  shall  become  void  upon  the  non 
payment  of  rent  does  not  create  a  limitation 
of  the   term    but  merely  a  condition    subse" 
quent    for    the   breach    of   which    the    lessor 
may.    at    his    option,    terminate    the    lease 
Hartford  Wheel   Club  v.   Travelers'   Ins    n' 
[Conn.]    62  A.   207.  °^-    ^°- 

86%-.   W.''f4''6!  ^-  "^^^^^-'^^  CTex.  Civ.  App.] 
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forfeiture  for  nonpaymeat  of  rent,  before  entry,  belongs  absolutely  to  the  lessor, 
independently  of  any  action  by  the  tenant;  but,  after  the  lessor's  election  to  enforce 
the  forfeiture  has  been  declared  by  entry,  the  lessor's  right  to  waive  the  forfeiture 
depends  upon  the  action  of  the  lessee  also,  for  he  may  insist  upon  the  termina- 
tion of  the  lease  and  his  release  from  its  obligations. "* 

Notice  to  vacate  and  demand  of  possession.'"' — No  notice  is  necessary  to  termin- 
ate a  tenancy  for  a  fixed  period  ;'^  but  such  tenancy  may  be  coupled  with  an  option 
for  renewal,  which  may  be  conditioned  that  it  shall  not  be  exercised  if  the  lessor 
gives  notice  for  an  agreed  length  of  time  that  the  tenancy  is  to  cease,  in  which  case 
such  notice  must  be  given,  but  it  may  be  oral,  unless  otherwise  stipulated.'^  Nor 
is  notice  necessary  where  the  tenant  denies  the  landlord's  title,  for  that  terminates 
the  tenancy.'*  In  other  cases  the  tenant's  possessory  interest  must  be  terminated 
by  notice  before  written  demand  can  be  made  for  delivery  of  possession.'*  But 
the  notice  to  quit,  prescribed  by  statute  for  terminating  a  tenancy  at  will  or  by 
sufferance,  is  not  an  essential  part  of  the  procedure  for  forcible  entry  and  detainer.'" 
It  is  required  only  as  a  condition  of  legally  terminating  the  tenancy,  and  may 
be  waived  by  the  tenant;'*  and  when  so  waived,  the  action  of  forcible  entry  and 
detainer  may  be  brought  without  any  notice  to  quit  being  served  upon  the  tenant." 
The  necessity  of  giving  the  statutory  notice  may  also  be  superseded  by  the  terms  of 
the  lease.'^  Notice  before  suit  of  the  lessor's  intention  to  re-enter  is  required  in 
a  case  where  the  lease  reserves  a  right  of  re-entry  for  the  lessee's  "default  of  a 
sufBciency  of  goods  and  chattels  whereon  to  distrain  for  satisfaction  of  rent  due,"" 
or  where  the  lease  provides  for  such  a  notice;  but  it  is  not  required  where  the  lease 
has  come  to  an  end  and  the  lessor  has  become  reinstated  in  his  right  to  possession 
by  agreement  of  the  parties,  upon  the  happening  of  a  particular  event.^"    The 


68.  Where  the  landlord  demanded  a  share 
of  the  profits  of  a  subletting  by  his  tenant, 
he  waived  forfeiture  of  the  lease  by  such 
subletting.  Wright  v.  Henderson  [Tex.  Civ. 
App.]  86  S.  W.  799.  The  acceptance  of  after 
accruing  rent  at  any  time  before  entry  for 
non-payment,  or  even  an  unqualified  demand 
for  such  rent.  Is  a  waiver.  Hartford  Wheel 
Club  v.  Travelers'  Ins.  Co.  [Conn.]  62  A.  207. 
Where  a  lease  provided  for  a  surrender  of 
the  premises  at  the  expiration  or  other  ter- 
mination of  the  lease,  waiving  demand 
for  rent,  re-entry,  notice  to  quit  and  other 
formalities,  such  waiver  only  authorized  the 
lessor  to  commence  action  for  possession 
without  demand  or  re-entry,  but  did  not  pre- 
clude the  tenant  from  relying  upon  the 
landlord's  waiver  of  forfeiture  by  the  ac- 
ceptance of  rent  subsequently  accruing.  Id. 
But  where  the  ground  of  forfeiture  of  a 
mining  lease  was  the  continued  failure  to 
work  the  mine  in  a  workmanlike  manner 
and  to  support  the  ground,  and  such  viola- 
tions continued  up  to  the  time  of  a  tempor- 
ary injunction  restraining  the  further  op- 
eration of  the  mine,  the  acceptance  of  rent 
or  royalties  after  notice  of  forfeiture  did 
not  waive  the  forfeiture.  Big  Six  Develop- 
ment Co.  v.  Mitchell  [C.  C.  A.]  -138  F.  279. 
Where  a  landlord  withheld  notice  of  forfei- 
ture for  failure  to  repair  defects  In  drainage 
but  procured  a  notice  to  be  sent  to  tenant  by 
the  board  of  health  and  the  tenant  made  the 
repairs,  it  was  a  waiver  of  the  landlord's 
right  to  declare  a  forfeiture  of  the  lease. 
Hasterlik  v.  Olson,  218  111.  411,  75  N.  B.  1002. 

69.  Hartford  Wheel  Club  v.  Travelers- 
Ins.  Co.   [Conn.]   62  A.  207. 


ro.     See  4  C.  L.  403. 

71.  Reccius  &  Bro.  v.  Columbia  Finance 
&  Trust  Co.,  27  Ky.  L.  R.  880,  86  S.  W.  1113. 
In  California.  Code  Civ.  Proc.  §  1161,  subd.  1. 
Craig  v.  Gray  [Cal.  App.]  82  P.  699.  In  In- 
diana, Burns'  Ann.  St.  1901,  §  7094.  Milling- 
ton  v.  O'Dell  [Ind.  App.]  73  N.  E.  949.  In 
Missouri  one  holding  over  willfully  and 
without  force  Is  not  entitled  to  notice  to  quit, 
but  proceedings  for  possession  may  be  be- 
gun against  him  at  once.  Rev.  St.  1899. 
§  3321.  Barada-Ghio  Real  Estate  Co.  v. 
Heidbrink    [Mo.    App.]    86   S.   W.   1109. 

72.  Barada-Ghio  Real  Estate  Co.  v.  Heid- 
brink   [Mo.  App.]    86   S.   W.   1109. 

73.  Schwoebel  v.  Fuglna  [N.  D.]  104  N.  W. 
848. 

74.  Code  1896,  §  2127.  Earnewell  v.  Ste- 
phens  [Ala.]    38  So.   662. 

75.  Sec.  5755,  B.  &  C.  Comp.  Wolfer  v. 
Hurst    [Or.]    82    P.    20. 

76.  77.  Barnewell  v.  Stephens  [Ala.]  38  So. 
662. 

78.  Where  the  lease  provided  that  the 
lessee  would  quit  and  surrender  the  premises 
on  30  days'  written  notice  in  case  of  sale, 
the  grantees  of  the  lessor  were  not  required 
to  give  in  addition  the  three  days'  notice 
prescribed  by  Code  Civ.  Proc.  §  1161,  to 
make  the  tenant  guilty  of  unlawful  detainer, 
but  only  the  30  days'  notice  after  termina- 
tion of  the  lease  by  sale.  Buhman  v.  Nickels 
&  Brown  Bros.  [Cal.  App.]  82  P.  85. 

79.  Laws  1846,  p.  369,  c.  274;  Code  Civ. 
Proc.  §  1505.  Palmieri  v.  Antinozzi,  95  N. 
T.   S.    865. 

80.  The  tenant's  failure  to  comply  with 
the  orders  of  the  tenement  house  department. 
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receipt  of  rent  for  a  new  term  or  part  thereof  by  a  landlord,  after  notice  to  quit, 
amounts  to  a  waiver  of  his  right  to  demand  possession  under  the  notice;  but  the 
receipt  of  rent  for  the  current  month  pending  the  notice  to  quit  cannot  have  that 
eflect." 

A  tenancy  can  be  terminated  by  such  notice  only  as  provided  by  law.'^  A 
statute  merely  prescribing  the  length  of  notice  to  be  given  to  terminate  a  tenancy 
from  year  to  year  does  not  otherwise  change  the  common-law  requisites  of  the  no- 
tice.*^ The  notice  must  be  in  writing'*  and  should  describe  the  premises  with 
reasonable  certainty  for  identification  and  require  the  tenant  to  remove  on  a  specified 
day,*'  which  must  be  the  last  day  of  some  rental  period.'^  But  in  the  District  of 
Columbia  a  thirty  days'  notice  to  quit  need  not  specify  the  day  of  the  termination 
of  the  lease,  if  dated  and  served  full  thirty  days  before  the  end  of  the  term.*' 
A  landlord  cannot,  in  a  notice  to  quit,  specify  the  rent  demanded  as  a  penalty  for 
the  further  occupation  of  the  premises.**  The  notice  may  be  given  by  the  land- 
lord, or  by  his  agent  or  attorney  who  has  special  authority  therefor  or  authority 
to  let  the  premises;*"  but  when  a  demand  for  possession  of  the  premises  is  made 
by  an  agent  or  attorney,  the  evidence  should  show  that  he  was  in  fact  the  agent  or 
attorney  when  the  demand  was  made ;  the  mere  bringing  of  suit  in  his  name  after- 
ward raises  no  such  presumption.*"  A  notice  to  quit  given  without  authority  of 
the  landlord  cannot  be  subsequently  ratified  by  him,  as  the  tenant  must  act  upon  the 
notice  at  the  time  it  is  given  and  it  must  be  such  a  notice  as  he  can  act  upon  with 
security."^  Where  a  party  permits  a  notice  to  quit,  signed  by  an  agent,  to  be  of- 
fered in  evidence  without  objection,  he  admits  the  agent's  authority  ;°^  but  he  does 
not  thereby  admit  the  sufficiency  of  the  notice,  which  it  is  the  province  of  the  court 
to  determine."*  Where  no  notice  to  quit  is  produced  on  the  trial,  nor  any  evidence 
given  of  its  contents  or  date,  the  case  will  be  treated  as  if  no  notice  was  given, 
although  defendant  testifies  that  he  received  notice.'*  A  conveyance  of  leased 
premises  by  the  lessor,  without  reservation,  carries  with  it,  by  operation  of  law,  the 
grantor's  right  to  terminate  the  tenancy  by  a  notice  to  quit,"'^  and  the  lessor  cannot 
thereafter  give  in  his  own  name  a  notice  which  will  be  effectual  to  terminate  it  f 
but  the  tenant's  right  to  have  the  notice  issued  in  the  landlord's  name  may  be 
waived  by  accepting  a  lease  containing  stipulations  to  that  effect."'     Where  a  ninety- 


Palmierl  v.  Antlnozzl,  95  N.  T.  S.  865. 
Where.  In  case  of  default  in  payment  of  rent, 
the  lessor  is  empowered  at  his  own  election 
to  declare  the  lease  at  an  end  and  to  reenter, 
after  the  demand  of  the  due  and  unpaid  rent, 
no  notice  is  necessary  to  terminate  the  lease. 
Gunning  v.  Sorg,  113  111.  App.  332. 

81.     Byrne   v.   Morrison,    25    App.   D.    C.    72. 

Sa.  A  tenancy  from  year  to  year  by  writ- 
ten notice  served  at  least  sixty  days  prior 
to  the  end  of  the  term.  Ranson  v.  Ranson, 
115  111.  App.  1.  A  tenancy  from  month  to 
month,  by  a  tenant's  giving  thirty  "days' 
notice  and  fixing  a  time  when  he  has  a 
legal  right  to  quit.  He  should  name  the  last 
day  of  the  current  month.  "Weber  v.  Powers, 
114  111.  App.  411.  In  Pennsylvania  a  tenant 
from  year  to  year  is  entitled  to  three  months' 
notice  to-  quit  before  the  close  of  the  year. 
Pickering  v.  O'Brien,  23  Pa.  Super.  Ct.  125. 
A  letter  offering  to  rene"w  a  lease  at  an  in- 
creased rent,  but  without  any  notice  that  if 
the  offer  was  not  accepted  the  lease  would 
be  terminated  did  not  terminate  a  tenancy 
stipulated  to  continue  from  year  to  year 
until    four    months'    previous    '-"H'">    "<■    ■•"- 


notice    of 


tention  to   terminate.     Smucker  v.   Grinbers- 

27  Pa.  Super.  Ct.    531.  ■' 

83.     Code  1899,  c.  93,   §   5.  Arbenz  v.  Bxlev 

Watkins    &    Co.     [W.    Va.]    50    S.    B     813     ' 

,,^^"^    ^'    ^    ^-    Co'nP-    §    5756.     McClung  '  v 
McPherson    [Or.]    82   P.    13. 

85.  McClung  v.  McPherson    [Or.]    82  P    13 

86.  A  letter  from  the  tenant  to  the  land- 
lord, notifying  him  that  he  has  vacated  and 
surrenders  the  premises,  though  accompanied 
by  a  vacation  and  a  defense  of  a  former 
action  for  rent,  denying  liability,  does  not 
operate  as  a  termination  of  the  tenancy 
tork^Sl^''^'"'-    ^^'^'"«    ^    Co.    [W.    Vai 

ApT  Ji':T\2.    ''''•     ^^"""^    ^-    Mo^i^O".    25 
88,  89.      McClung  v.  McPherson  [Or.]  81  p. 

^^90,  91.     Barnewell  v.  Stephens  [Ala.]  38  So. 

93,  93.     McClung  v.  McPherson  [Or  1  82  P  1  ? 
94      Barada-Ghio  Real  Estate  Co.  v    Held - 
brink   [Mo.  App.]   86  S.  W.  1109 

95,  96.     McClung  v.  McPherson   [Or.]   81  P. 
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nine  year  lease  is  to  be  terminated  under  the  statute  for  default  of  the  lessee,  it  is 
not  necessary  for  the  lessor's  wife,  who  executed  the  lease  merely  to  release  her 
dower,  to  join  in  the  notice."*  In  ejectment  a  denial  only  that  plaintiff  signed  the 
notice  to  quit  does  not  put  in  issue  the  service  of  such  notice."" 

Under  a  notice  to  quit  for  nonpayment  of  rent,  the  tenancy  terminates  at 
the  expiration  of  the  time  limited  in  the  notice.^  It  is  not  necessary  that  a  formal 
demand  be  made  on  the  premises  to  terminate  a  tenancy.^ 

Renewal  under  express  agreement." — Unless 'otherwise  provided  a  renewal  is  for 
the  term  and  according  to  the  conditions  of  the  original  agreement.*  Where  a  lease 
secured  by  a  surety  of  vmquestionable  solidity  is  renewable  "upon  the  same  terms 
and  conditions,"  the  lessee  must  furnish  for  renewal  a  surety  equally  as  safe,^  or 
the  landlord  is  released  from  his  agreement  and  may  let  the  premises  to  another." 
EThe  deposit  of  a  personal  check  in  a  bank  is  not  a  compliance  with  a  condition 
in  a  lease  requiring  a  deposit  of  money  as  a  condition  precedent  to  renewal.^ 
Where  premises  are  leased  to  two  tenants  jointly  for  a  definite  term  with  the  privi- 
lege of  an  additional  term,  the  option  must  be  exercised  jointly.'  In  the  absence 
of  any  restriction  of  the  right  of  renewal  to  the  first  lessees,  a  covenant  for  renewal 
runs  to  the  assignees  of  the  lessee.'  Where  by  its  own  provisions  a  lease  is  con- 
tinued in  force  from  term  to  term,  with  all  its  provisions  and  covenants,  an  option  of 
purchase  contained  therein  is  also  renewed  from  term  to  term.^° 

Holding  over  without  agreement}'^ — A  holding  over  without  a  new  lease  is 
presumed  to  be  upon  the  conditions  of  the  expired  agreement^*  and  creates  a  ten- 


97.  stipulations  that,  in  case  of  sale  of 
premises,  the  lease  might  be  terminated  by 
60  days'  notice,  so  construed.  MoClung  v. 
McPherson   [Or.]    81  P.  567. 

as.     Gunning  v.  Sorg,  113  111.  App.  332. 

99.  Hayden  v.  Collins  [Cal.  App.]  81  p. 
1120. 

1.  Wray-Austin  Machinery  Co.  v.  Flower 
[Mich.]    12   Det.  Leg.  N.    214,    103   N.   W.    873. 

2.  Comp.  Laws  1897,  I  11,164.  Cockerline 
V.  Fisher  [Mich.]  12  Det.  Leg.  N.  55,  103  N. 
W.  522. 

3.  See    4   C.    L.    404. 

4.  "Where  the  lease  provided  for  "the 
privilege  of  two  additional  years  on  the 
same  terms,"  a  holding  over  after  the  term 
was  an  election  to  hold  for  the  entire  ex- 
tended term.  Henderson  v.  Schuylkill  Valley 
Clay  Mfg.  Co.  24  Pa.  Super.  Ct.  422.  An 
agreement  that  the  tenant  should  continue 
as  tenant  by  the  month,  and  have  one 
month's  notice  to  quit,  created  a  tenancy  from 
month  to  month  with  the  option  of  renewal 
at  the  beginning  of  each  monthly  period, 
unless  one  month's  notice  was  given  by  the 
landlord.  Reccius  &  Bro.  v.  Columbia  Fi- 
nance &  Trust  Co.,  27  Ky.  L.  R.  880,  86  S.  W. 
1113.  Where,  before  the  expiration  of  a 
term  the  lessor  executed  a  lease  for  another 
term'  to  begin  at  the  expiration  of  the  first, 
the  lessee  was  entitled  to  continue  in  pos- 
session as  though  the  first  lease  had  been 
made  for  a  term  including  the  renewal  term 
(Ely  v.  Collins,  45  Misc.  255,  92  N.  T.  S.  160), 
and  where,  between  the  execution  of  the 
new  lease  and  the  expiration  of  the  old  one, 
the  lessee's  rights  were  out  off  by  foreclos- 
ure of  a  mortgage,  the  lessee's  right  to  re- 
imbursement out  of  the  surplus  on  fore- 
closure sale  was  superior  to  the  rights  of 
the  owners  of  the  equity  of  redemption 
(Id.). 


I      5,  e.     Piper  v.    Levy    [La.]    38   So.    448. 

7.  A  condition  precedent  to  the  renewal 
of  a  gas  and  oil  lease,  that  25  cents  per  acre 
be  deposited  in  a  certain  bank  each  year  in 
advance,  to  the  credit  of  lessor.  Chappie  v. 
Kansas  Vitrified  Brick  Co.   [Kan.]    79   P.    666. 

8.  Their  intention  may  be  expressed 
jointly  or  by  both  independently;  or  by  re- 
maining in  possession;  but  where  one  refused 
to  extend  the  lease  jointly  and  so  notified 
the  owner  and  his  co-tenant,  the  owner  could 
recover  possession  although  the  other  tenant 
decided  to  remain.  Tweedie  v.  Olson  Hard- 
ware &  Furniture  Co.   [Minn.]   104  N.  W.  895. 

9.  Where  the  habendum  clause  ran  to  the 
lessees  and  their  assigns  and  they  covenant- 
ed for  themselves  and  their  assigns  to  pay 
rent,  a  covenant  by  the  lessor  to  renew 
could  be  enforced  by  the  assignee  of  the 
lessees.  Blount  v.  Connolly,  110  Mo.  App. 
603,   85   S.    W.    605. 

10.  An  option  of  purchase  "at  the  end  of 
the  said  term"  construed  to  give  the  right  of 
purchase  at  the  end  of  each  renewal  term 
as  long  as  the  lease  remained  in  force. 
Thomas  v.  Gottlieb  Bauernschmidt  Straus 
Brewing  Co.    [Md.]    62  A.  633. 

11.  See  4  C.   L.    404. 

12.  City  of  Plattsmouth  v.  New  Hamp- 
shire Sav.  Bank  [C.  C.  A.]  139  F.  631,  citing 
numerous  authorities.  Where  the  tenant 
holds  under  a  written  lease,  its  terms  are 
renewed  by  such  holding  over  even  to  the 
extent  of  a  power  to  confess  judgment  con- 
tained therein.  Weber  v.  Powers,  114  111. 
App.  411.  But  where  an  accident  occurred 
while  a  tenant  of  a  ferry  was  holding  over 
and  the  landlord,  though  an  old  man,  went 
a  long  distance  in  the  winter  to  the  ferry  to 
investigate  and  showed  much  concern,  it 
justified  a  finding  that  the  former  tenant 
was  then  acting  only  as  a  servant  of  his  for- 
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ancy  from  year  to  year  whesre  the  tenancy  is  recognized  by  the  landlord/'  But 
this  is  only  a  rule  of  presumption,  which  is  rebutted  by  proof  of  a  different  agree- 
ment or  of  facts  inconsistent  with  the  presumption.^*  The  landlord  has  an  elec- 
tion to  treat  one  holding  over  as  a  tenant  or  a  trespasser,  and  such  election  is  con- 
clusive against  both  parties.^*  But  this  rule  has  no  application  where  the  lease 
makes  provision  for  continuing  the  tenancy  from  year  to  year  for  a  specified  number 
of  years,  on  terms  more  favorable  to  the  tenant,  and  he  exercises  the  power  by  re- 
maining in  possession,^'  nor  does  it  apply  where  a  subsequent  agreement  is  made 
modifying  the  terms  of  the  original  agreement.^^  Where  the  tenant  retains  posses- 
sion wrongfully  after  the  termination  of  his  tenancy,  he  is  liable,  not  merely  for 
the  rent  under  his  terminated  lease  but  for  the  value  of  the  use  and  occupation  of 
the  premises.^*  A  holding  over  by  a  subtenant  beyond  the  tenant's  term  is  a  hold- 
ing over  by  the  tenant,  and  subjects  the  tenant  to  the  statutory  penalty  of  double 
rent.^'  Although  the  landlord  may  treat  a  subtenant  so  holding  over  as  his  O'Wn 
tenant  and  proceed  against  him  as  such,  either  for  rent  or  possession,  yet  he  is  not 
compelled  to  do  so,  but  may  still  look  to  the  person  with  whom  he  dealt  as  his 


mer  lanfllord  and  not  as  a  tenant.     Wilson  v. 
Alexander  [Tenn.]  88  S.  W.  935. 

13.  West  V.  Lungren  [Neb.]  103  N.  W. 
1057.  Under  sec.  5528,  Ball.  Ann.  Codes  & 
St.  Snyder  v.  Harding,  38  Wash.  666,  80  P. 
789.  Notwithstanding  the  provisions  of  the 
statute  limiting-  the  duration  of  indefinite 
tenancies  in  New  York  City.  Purman  v. 
Galanopulo,  92  N.  T.  S.  730.  The  payment  and 
receipt  of  rent  after  holding  over  creates 
a  tenancy  for  one  year  at  least.  Evidence 
held  not  to  rebut  the  presumption  that  the 
holding  over  was  on  the  same  terms  as  the 
original  lease.  Weber  v.  Powers,  114  111. 
App.  411.  Where  a  lease  expired  on  March 
1  and  a  summons  in  unlawful  detainer  was 
issued  and  served  on  the  28th  day  of  the 
same  month,  there  was  no  holding  over  from 
year  to  year.  Barada-Ghio  Real  Estate  Co. 
V.  Heidbrink  [Mo.  App.]  86  S.  W.  1109.  One 
who  has  the  right  to  maintain  billboards 
on  land  for  one  year.  If  he  holds  over  be- 
comes a  tenant  from  year  to  year.  Picker- 
ing v.  O'Brien,  23  Pa.  Super,  Ct.  125.  Under  a 
lease  for  a  definite  term,  with  a  covenant  to 
surrender  possession  at  the  end  thereof,  upon 
breach  of  the  covenant,  a  judgment  in  eject- 
ment may  be  entered,  notwithstanding  a 
further  provision  that  a  la"wful  continuance 
of  the  tenancy  beyond  the  term  should  be 
deemed  a  renewal  for  one  year,  for  there 
could  be  no  lawful  continuance  without  con- 
sent of  the  lessor.  Sweeney  v.  McDonnell, 
25  Pa.   Super.  Ct.   69. 

14.  Rosenberg  v.  Sprecher  [Neb.]  103  N. 
W.  1045;  West  v.  Lungren  [Neb.]  103  N.  W. 
1057.  Where  a  lease  was  terminated  by  the 
lessee  in  the  manner  provided  in  the  lease 
and  he  held  over  under  an  agreement  for  a 
new  lease  which  the  landlord  failed  to  ex- 
ecute, he  did  not  become  a  tenant  from  year 
to  year,  but,  having  paid  the  rent  up  to  the 
time  of  his  leaving  the  premises,  the  land- 
lord had  no  further  claim  upon  him.  Hen- 
derson V.  Schuylkill  Valley  Clay  Mfg.  Co.,  24 
Pa.  Super.  Ct.  422.  A  mere  notification  by 
the  tenants  that  they  would  occupy  the 
premises  after  their  term  only  as  tenants 
from  month  to  month  Is  not  enough  to  rebut 
the  presumption;  there  must  be  some  show- 
ing  of   assent  on   the   part   of   the   landlord. 


Abeel  v.  McDonnell  [Tex.  Civ.  App.]  87  S.  W. 
1066.  Where  the  conduct  of  the  tenant  is 
such  as  to  induce  the  plaintiff  to  believe 
that  he  will  keep  the  premises,  he  Is  liable 
for  another  year.  Id.  Where  the  conduct 
of  the  landlord's  agent  is  such  as  to  induce 
the  tenant  to  believe  that  his  demand  for 
certain  improvements  will  be  complied  with, 
the  tenant's  continued  occupancy  for  a  rea- 
sonable time,  awaiting  the  agent's  action, 
will  not  bind  them  for  another  year.  Id. 
The  agent's  acquiescence  in  the  tenant's 
notification  that  he  would  hold  only  from 
month  to  month,  unless  Improvements  were 
made,  and  in  the  demand  for  improvements, 
may  be  inferred  from  his  acceptance  of  the 
first  month's  rent  with  such  notification. 
Id.  Where  the  defendant  In  unlawful  de- 
tainer defended  on  the  ground  of  an  alleged 
parol  extension  of  the  lease  for  an  Indefi- 
nite term,  an  Instruction  that,  unless  a  new 
lease  was  entered  into  for  one  year,  plaintiff 
was  entitled  to  recover,  was  not  error,  for 
it  was  based  on  defendant's  own  claim 
Houok  V.  Williams  [Colo.]  81  P.  800.  Proofs 
held  to  show  a  subsequent  new  agreement 
between  the  parties.  West  v  Luneren  TNeb  1 
103   N.  W.    1067.  -* 

15.  Rosenberg  v.  Sprecher  [Neb.]  103  N. 
W.  1045.  This  is  so,  regardless  of  an  in- 
creased rent.  Stein  v.  Sutherland,  92  N  T  S 
314.  The  right  of  the  landlord  to  elect'  to 
continue  the  tenancy  is  not  affected  by  the 
fact  that  the  tenant  has  refused  to  renew 
the  lease  and  has  given  notice  that  he  has 
hired  other  premises.  Stover  v  Davi>i  nip- 
Va.]    49    S.   B.   1023.  "  ■■      ' 

le.  City  of  Plattsmouth  v.  New  Hamp- 
shire   Sav.    Bank    [C.    C.    A.]    139    F     631 

17.  Where  the  evidence  shows  that"  the 
tenant  agreed  to  remain  In  case  the  heating 
appliances  were  made  good  and  he  received 
assurances  to  that  effect,  which  were  not 
carried  out,  he  was  relieved  from  paying 
further  rent  on  leaving  the  premises  for  that 
reason.  Rogers  v.  Babcock  [Mich.]  102  N 
W^.  636. 

18.  Schwoebel    v.    Fugina    [N.    D.]    104   N. 

19.  The  tenant  cannot  evade  this  penalty 
by  any  arrangement  by  which  the  possession 
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tenant.^"  Where  a  tenant  had  been  given  notice  to  quit,  the  service  on  him  of  a 
further  notice  that  rental  of  $30  per  day  would  be  charged  and  collected  if  he 
continued  to  occupy  the  premises  did  not  create  a  new  tenancy  from  year  to 
year.^^ 

§  9.  Landlord's  remedies  for  recovery  of  rent.  Parties  and  procedure  gen- 
erally."^^— To  sustain  a  distress  warrant  proceeding,^'  or  an  action  for  the  recovery 
of  rent,^*  the  relation  of  landlord  and  tenant  must  be  shown  to  exist.  Where 
the  lajidlord,  upon  obtaining  restitution  of  the  premises,  has  an  election  to  recover 
their  rental  value  in  a  suit  on  defendant's  appeal  bond  to  the  circuit  court,  or  to 
sue  defendant  in  trespass  or  case  to  recover  treble  damages  for  the  unlawful  detain- 
er,^" an  election  of  the  remedy  on  the  bond  prevents  a  resort  to  the  action  for  treble 
damages.^"  When  forfeiture  as  of  a  certain  day  is  declared  on,  the  recovery  of 
rent  if  any  must  be  limited  to  that  time.^^  Neither  rents  which  the  bankrupt  had 
agreed  to  pay  at  times  subsequent  to  the  filing  of  the  petition  in  bankruptcy,  nor 
damages  for  breach  of  payment  thereof,  are  favorable  claims  against  the  bankrupt's 
estate.^'  Under  a  provision  that  in  case  of  the  bankruptcy  of  the  lessee,  the  rent 
for  the  entire  term  shall  become  due  and  payable  and  the  landlord  may  proceed  as  in 
case  of  a  breach,  the  landlord  has  no  priority  for  his  claim  of  rent  for  the  unexpired 
portion  of  the  term,  under  the  Federal  bankruptcy  law,  although  he  might  under  the 
state  insolvency  laws.'"  In  an  action  for  rent,  where  it  appeared  that  all  of  de- 
'fendanf 8  dealings  were  with  plaintiff,  an  amendment  was  allowed,  striking  from 
the  record  words  following  plaintiff's  name,  indicating  that  it  waa  the  lessee  of 
another  corporation.'" 

Stipulated  right  to  relet.^^ — ^Where  the  lessor  has  the  right,  under  the  lease, 
in  case  of  breach  of  covenants,  to  terminate  the  contract  or  to  relet  the  premises 
at  the  risk  of  the  lessee  who  is  to  be  liable  for  the  rent  for  the  entire  term,  tie  lessor 
is  bound  to  manifest  such  election  within  a  reasonable  time  and  exercise  reasonable 
care  in  reletting.''' 

Distress.^^ — ^In  general,  at  common  law,  all  goods  and  chattels  upon  the  prem- 
ises were  liable  to  distress  for  rent.'*    Distress  for  rent  will  lie  only  where  the  rela- 


Is  not  aotuany  In  him,  but  In  another  claim- 
ing under  him.  Fletcher  v.  Fletcher  [Ga.] 
61    S.   E.   418.  • 

30.     Fletcher    v.    Fletcher    [Ga.]    51    S.    E. 


418. 
21. 
22. 


McClung  V.  McPherson  [Or.]  81  P.  567. 

«....     See  i  C.  L.  405. 

28.  Where  the  proceeding  was  based  on 
an  affidavit  by  one  party,  "as  agent  of  an- 
other, that  the  tenant  was  indebted  "to  him 
lor  rent,  on  which  a  warrant  was  issued 
in  the  name  of  affiant  "as  agent  of"  the 
other  the  proceeding  was  by  the  affiant,  the 
words  "as  agent  of"  etc.,  being  merely  de- 
scriptive; and  the  relation  between  him  and 
defendant  not  being  that  of  landlord  and 
tenant,  verdict  was  properly  for  defendant. 
Stephens   v.    Hooks    [Ga.]    50    S.    E.    119 

24  "Where  a  lessee  under  a  gas  lease 
mingled  the  gas  from  the  demised  premises 
with  that  of  other  parties  so  as  to  constitute 
a  confusion  of  goods  and  had  to  account  to 
Rufh  narties  for  the  value  of  all  the  gas,  the 
fessor"^"  in  no  such  privity  with  the  other 
parties  as  to  enable  him  to  collect  from 
them  the  royalty  on  his  S^  „J^'''\.'^Jf 
mingled  with  theirs.     Aiken  v.   Zahn,  23  Pa. 

^"^/' Comp"iaws  Mich.   1897,  ..  308.   SS    24, 


25.     Schellenberg  v.  Frank  [Mich.]  102  N.  W. 
644. 

26.  The  legislature  has  power  to  compel 
a  landlord  to  make  such  an  election.  Schel- 
lenberg  V.    Frank    [Mich.]    102    N.    W.    644. 

27.  Rent  to  a  later  period  will  not  be 
awarded  even  though  tendered,,  the  election 
being  against  the  tender.  Williams  v.  Man- 
gum   [Ga.]   50  S.  E.  110. 

28.  Act  July  1,  1898.  c.  541,  §  63,  els.  "a," 
"b"  (30  Stat,  at  Iv.  562,  563;  3  U.  S.  Comp. 
St.  1901,  p.  3447).  Watson  v.  Merrill  [C. 
C.   A.]    136   F.    359. 

29.  In  re  Winfield  Mfg.   Co.,  140  F.    185. 

30.  Mineral  R.  &  Min.  Co.  v.  Flaherty,  24 
Pa.  Super.  Ct.  236. 

31.  See  4  C.  I*  406. 

32.  International  Trust  Co.  v.  Weeks  [C. 
C  A.]  139  F.  5.  Where,  in  such  a  case  of 
reletting,  the  rental  was  greater  than  that 
paid  by  the  original  lessee,  the  latter  could 
not  be  credited  with  the  excess  over  his 
rental.  In  an  action  by  the  lessor  for  rent 
accruing  before  the  breach.  Richardson  v. 
Gordon  [Mass.]  74  N.  E.  344.  Nor  for  loss 
of  rent  resulting  from  a  re-lease  to  lessee's 
sublessee  at  a  lower  rent,  when  It  did  not 
appear  that  a  greater  rental  could  have  been 
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tion  of  landlord  and  tenant  exists.'^  The  proceedings  by  which  a  landlord  seizes 
goods  under  a  distraint  being  statutory  must  be  strictly  pursued.^*  If  the  seizure 
is  irregular  it  is  trespass  f  if  regular,  but  the  subsequent  steps  do  not  conform  to 
the  statute,  the  landlord  becomes  a  trespasser  ab  initio.''  As  far  as  the  liability 
for  a  tortious  sale  is  concerned,  it  is  immaterial  whether  the  property  belongs  to  a 
tenant  or  to  a  stranger.'*  For  a  wrongful  distress,  a  tenant  may  bring  replevin.*" 
A  constable  who  distrains  and  sells  under  a  landlord's  warrant  is  the  agent  of  the 
landlord  and  not  a  public  officer,  and  the  presumption  in  favor  of  the  legality  of  the 
proceedings  of  oflBcers  of  the  law  does  not  apply  in  such  cases. *^  A  waiver  of  ex- 
emptions as  against  levy  and  sale  for  arrears  and  rent  applies  only  to  proceedings 
by  distress  and  not  generally  to  all  debts  for  rent  without  regard  to  the  process 
of  collection.*^ 

Attachment. '^'^ — The  appropriation,  otherwise  than  by  attachment  or  execution, 
of  furniture  or  other  property  found  on  demised  premises,  does  not  amoimt  to  an 
election  by  the  landlord  to  hold  the  agent  rather  than  the  principal  for  the  balance 
of  unpaid  rent.** 

Liens  and  secwities  for  payment  of  rent.*^ — Aside  from  liens  acquired  by  pro- 
cess or  distraint*'  various  statutes  give  a  lien  to  the  landlord  under  certain  pre- 
scribed conditions.*'  A  landlord's  statutory  lien  upon  the  crops  may  be  asserted 
against  the  products  or  the  purchaser  thereof;*'  but  the  receipt  by  the  landlord 
knowingly  of  part  of  the  proceeds  of  an  alleged  wrongful  sale  of  cotton  by  his  ten- 
ant, on  which  he  had  a  lien,  constituted  a  ratification  of  the  sale,  depriving  him  of 
the  right  of  possession  as  against  the  purchaser,*"  and  where  a  landlord  assents 
to  his  tenant's  parol  agreement  to  furnish  a  quantity  of  rice  to  secure  the  payment 
of  a  loan  to  assist  in  raising  the  same,  he  may  become  liable  for  interference  with 
the  tenant's  performance  by  appropriating  the  rice  himself."*"     The  surrender  of 


obtained,    or   that    reserved   was    not    a   fair 
rental.     Id. 

sa     See  4  C.  L.  406. 

34.  Furniture  in  a  leased  house,  speciflc- 
ally  bequeathed  to  a  daughter,  who  with 
other  children  and  an  aunt  occupied  the 
house,  was  not  exempt  from  distraint  for 
rent  that  accrued  after  the  death  of  testatrix, 
on  the  ground  that  it  was  in  the  custody  of 
the  law  for  purposes  of  administration.  Fi- 
delity Trust  Co.  V.  Cook,  25  Pa.  Super.  Ct.  142. 

35.  Where  the  entry  was  under  one  hold- 
ing adversely  to  another,  the  latter  is  not 
the  landlord  of  the  tenant.  See  Civ.  Code 
1895,  §  3116.  Sims  v.  Price  [Ga.]  50  S.  B.  961. 
The  goods  of  a  boarder  are  not  liable  to 
distraint  for  rent  due  from  the  boarding 
house  keeper.  Oliver  v.  Wheeler,  26  Pa, 
Super.  Ct.  5. 

36.  Oliver  v.  Wheeler,  26  Pa.  Super.  Ct. 
5;  Ramsdell  v.  Seybert,  27  Pa.  Super.  Ct.  133. 

37.  Ramsdell  v.  Seybert,  27  Pa.  Super.  Ct. 
133. 

38.  Oliver  v.  Wheeler,  26  Pa.  Super.  Ct.  5; 
Ramsdell   v.    Seybert,    27    Pa.    Super.    Ct.    133. 

39.  Oliver  v.  Wheeler,  26  Pa.  Super.  Ct.  5. 

40.  Affidavit  of  defense  to  action  of  re- 
plevin held  insufficient  for  failure  to  include 
copy  of  assignment  of  leasehold  interest. 
Strafford   v.   Walter,    24    Pa.    Super.    Ct.    498. 

41.  Ramsdell  v.  Seybert,  27  Pa.  Super.  Ct. 

133 

42.  Schock  V.  Waidelich,   27  Pa.  Super.  Ct. 

215. 

43.  See  4  C.  L.  407. 


44.  Smart  v.  Masters  &  Wardens,  etc. 
Lodge  No.  2,  6  Ohio  C.  C.   (N.  S.)    15. 

45.  See  4  C.  L.   407. 

46.  In  Illinois  the  landlord's  lien  for  rent 
past  due,  except  as  to  growing  crops,  does 
not  arise  until  the  goods  are  distrained. 
Springer  v.  Lipsis,  110  111.  App.  109. 

47.  In  Alabama  a  rent  contract  for  a  year 
need  not  be  in  writing  to  give  the  landlord 
a  lien.  Wilson  v.  State  [Ala.]  39  So  776 
Under  Rev.  St.  1901,  par.  2695,  a  landlord  ha^ 
no  hen  on  crops  grown  on  land  which  is 
not  a  homestead.  Hoopes  v.  Brier  FAriz  1 
80  P.  327. 

48.  In  an  action  by  a  landlord  to  recover 
cotton  purchased  from  a  tenant,  on  which 
cotton  the  landlord  claimed  a  lien  a  com- 
plaint alleging  the  lien,  the  purchase,  notice 
of  the  lien  soon  after  the  purchase,  demand 
of  the  cotton  and  refusal  to  deliver  and  re- 
fusal to  allow  inspection  of  the  books  re- 
quired to  be  kept  on  purchase  of  cotton 
states  a,  cause  of  action.  Parks  v.  Laurens 
Cotton  Mills,  70  S.  C.  274,  49  s  E  871 
One  who  appropriates  cotton,  on '  which  a 
landlord  has  a  statutory  lien,  soon  after  it 
IS  removed  from  the  premises,  without  the 
landlord's  consent,  is  liable  to  the  landlord 
to  the  full  amount  of  his  lien.  Thomas  v 
Tucke^r,    Zeve    &   Co.    [Tex.    Civ.    AppTto    s] 

49.  Noe  v.  Layton  [Ark.]   89  S.  W.  1005 

50.  As  he  assumes  nothing  more  than  that 
he  will   not  interfere   with   the  tenant's   per 
formance,    his    actMs    not    an    agreement    to 
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Ifinant's  note  in  which  he  agreed  to  deliver  a  certain  amount  of  cotton,  however,  was 
not,  as  a  matter  of  law,  an  extinguishment  of  the  landlord's  lien  for  any  balance 
due  on  the  rental  contract."^  The  landlord's  lien  for  rent  precedes  any  lien  for  money 
furnished  to  a  receiver  to  gather  a  crop  planted  by  a  tenant,"^  and  his  priority  in  the 
distribution  of  a  fund  raised  by  sheriff's  sale  of  the  tenant's  goods  is  not  defeated 
by  the  fact  that  no  notice  of  the  claim  for  rent  was  given  at  or  before  the  sale,''' 
for  a  creditor  of  a  tenant,  by  a  levy  upon  the  tenant's  crop,  can  acquire  no  higher  or 
superior  right  therein  than  that  possessed  by  the  tenant  at  the  time  of  the  levy.°*  But 
where  the  tenant  has  placed  the  crop  in  the  possession  of  the  landlord  as  security 
for  his  indebtedness,  the  tenant's  interest  can  be  reached  by  garnishment.^"  Crops 
of  a  tenant  indebted  to  his  landlord  for  rent,  siipplies  or  advances  are  considered  in 
the  landlord's  possession  so  long  as  they  remain  on  the  rented  premises,"*  and  he 
may  prevent  their  removal  by  a  creditor  of  the  tenant,"'  but  the  landlord  has  no 
right  of  possession  as  against  the  tenant."*  The  lessee  cannot  without  the  lessor's 
consent  remove  from  the  premises  chattels  thereon  pledged  for  the  rent."'  The 
landlord's  lien  for  rent  yields  to  the  lien  of  a  mortgagee  for  the  purchase  money 
for  property  talcen  by  a  tenajit  on  the  leased  premises.""*  The  mere  fact  that  the 
landlord  has  a  special  lien  on  a  crop  for  his  rent  does  not  put  the  title  in  him,  and 
he  cannot  acquire  title  thereto  by  simply  taking  possession  of  the  saine."^  If  for 
any  reason  the  landlord's  lien  for  rent  does  not  attach,  other  claims  iipon  the  proper- 
ty are  enforceable  in  the  order  of  their  precedence."^ 

A  landlord's  claim  for  rent  may  be  assigned"'  by  parol,  mere  delivery  of  the 
rent  note  or  by  appropriate  words  in  a  mortgage,  which,  so  far  as  the  assignment 
is  concerned,  need  not  be  recorded  ;"*  and  such  assignment  gives  the  assignee  a  lien 
on  the  crops  which  he,  by  taking  possession,  may  convert  into  a  legal  title."" 

Where  the  lien  on  tenant's  furniture  is  imposed  by  the  terms  of  the  lease  to 
secure  the  payment  of  instalments  of  rent  only,  the  furniture  cannot  be  seized  and 


answer  for  the  debt,  default  or  miscarriage 
of  another  within  the  statute  of  frauds. 
Groesbeck  v.  Thompson  Mill.  Co.  [Tex.  Civ. 
App.]   86  S.  W.  346. 

51.  Wilson    V.    State    [Ala.]    39    So.    776. 

52.  Parties  furnishing  money  in  such  a 
case  can  have  no  lien  on  other  cotton  raised 
on  the  leased  premises,  but  their  claim 
must  be  settled  by  the  receiver  and  accounted 
for  to  the  court  in  the  settlement  of  his  ac- 
count. Goodwin  v.  Mitchell  [Miss.]  38  So. 
657. 

53.  Wadas  v.  Sharp,  27  Pa.  Super.  Ct.  233. 

54.  It  yields  to  the  landlord's  lien  for 
rent,  under  Rev.  St.  1895,  art.  3108,  which 
prohibits  the  removal  of  any  of  the  crop  by 
the  tenant,  without  the  landlord's  consent, 
until  all  amounts  due  the  latter  have  been 
paid.  Groesbeck  v.  Evans  [Tex.  Civ.  App.] 
83  S.  W.   430. 

55.  Groesbeck  v.  Evans  [Tex.  Civ.  App.] 
13    Tex.    Ct.    Rep.    659,    88    S.    W.    889. 

50.  Groesbeck  v.  Evans  [Tex.  Civ.  App.] 
83    S.  W.   430. 

57  Groesbeck  v.  Evans  [Tex.  Civ.  App.] 
13  Tex.  Ct,   Rep.   659,   88   S.  W.   889. 

58.  A  levy  on  the  tenant's  interest,  where 
the  crop  is  not  removed  is  valid.  Groesbeck 
V  Evans  [Tex.  Civ.  App.]  13  Tex.  Ct.  Rep. 
659.   88   S.  W.  889. 

59.  The  fact  that  adequate  security  re- 
mains is  immaterial.  Millot  v.  Conrad,  112 
I.a     928,    36    So.    807. 

CO.     Arnold  v.  Hewitt  [Iowa]  104  N.  W.  843. 


A  steam  thresher  being  within  the  meaning 
of  the  term  "farming  utensils,"  Art.  3259, 
Civ.  Code,  the  vendor's  privilege  on  the 
proceeds  of  the  sale  thereof  is  superior  to 
that  of  the  lessor  of  the  land  for  rent.  La- 
porte  V.  Libby   [La.]    38   So.    457. 

61.  A  landlord  in  such  a  case  cannot  take 
possession  of  a  crop  after  the  tenant's  death 
and  apply  tenant's  share  even  to  the  pay- 
ment of  a  debt  owed  by  the  latter,  as  against 
the  widow  to  whom  a  part  of  the  crop  has 
been  assigned  as  a  year's  support.  Neal  v. 
Smith    [Ga.]    50   S.   B.    922. 

eia.  Where  the  landlord  does  not  avail 
himself  of  the  statutory  lien  and  enforce  It 
as  prescribed  by  Code  1896,  §  2717,  but  sues 
in  assumpsit,  no  lien  attaches  to  the  prop- 
erty before  the  issue  and  levy  of  execution, 
and  is  preceded  by  an  older  mortgage  lien. 
Howard  v.  Deens  [Ala.]  39  So.  346.  Where 
the  landlord  waives  his  lien,  a  mortgage  of 
the  crop  is  superior  to  the  title  of  a  subse- 
quent purchaser.  Rose  &  Co.  v.  Woods  [Ala.] 
39  So.   581. 

63.  Code  Ala.  1896,  §  2706.  Bennett  v. 
MoKee    [Ala.]    38    So.    129. 

64.  Words:  "I  hereby  grant,  bargain,  sell 
and  convey  to  the  said  I.  A.  Agee  *  *  •  all 
rents  that  may  be  due  me  during  the  current 
year,  1900,"  in  a  mortgage,  held  sufficient 
assignment  of  rent.  Bennett  v.  McKee  [Ala.] 
38    So.   129. 

65.  Bennett    V.    McKee    [Ala.]    38    So.    129. 
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sold  to  pay  for  repairs  stipulated  to  be  made  by  teiiant.^°  In  Alabama  the  lien  given 
a  landlord  for  advances  embraces  everything  of  value  for  the  sustenance  of  the 
family  and  for'  carrying  on  his  agricultural  operations.*'  When  a  landlord  suing 
to  foreclose  his  lien  is  cast  in  judgment  on  a  counterclaim  for  the  full  value  of  the 
chattels,  the  title  to  tlie  chattels  passes  by  satisfaction  of  such  judgment  and  they  are 
not  thereafter  subject  to  the  lien.**  A  deposit  made  by  a  tenant  as  security  for 
the  performance  of  the  covenants  of  his  lease  is  generally  to  be  treated  merely  as 
a  security  and  not  as  a  provision  for  liquidated  damages,  and  a  provision  that  it  is  to 
be  treated  as  liquidated  damages  under  certain  circumstances  is  not  necessarily 
controlling  as  to  the  character  of  the  deposit."* 

§  10.  Landlord's  rem-edies  for  recovery  of  premises.'"'  Bight  of  re-erdry  and 
remedies  appropriate  thereto.'''^ — Wlien  the  relation  of  landlord  and  tenaut  exists, 
the  landlord  may,  in  a  proper  case,  maintain  forcible  detainer  to  recover  posses- 
sion of  the  demised  premises.'^  The  statute  of  Oregon  relative  to  forcible  entry  and 
detainer  creates  a  species  of  constructive  force  where  none  in  fact  exists,'^  so  that 
a  tenant,  notified  to  quit,  but  refusing  to  surrender  possession  and  holding  over 
after  the  expiration  of  his  lease,  within  the  meaning  of  the  statute  is  guilty  of  hold- 
ing by  force,  as  much  so  as  if  he  held  by  actual  force.'*  The  action  is  designed  as 
a  summary  proceeding  to  give  speedy  and  prompt  relief  and  it  is  essentially  civil 
in  character.'^  The  action  for  forcible  entry  will  not  lie  where  defendant  was  in 
possession  when  plaintiif's  alleged  possession  began;'*  but  where  defendants  attorn 
to  plaintifE's  agent,  plaintifE  can  maintain  an  action  against  them  for  a  subsequent 
unlavrful  withholding."  Summary  proceedings  will  lie  against  a  tenant  for  breach 
of  covenant  to  pay  taxes,  though  the  lease  gives  the  landlord  the  right  to  re-enter  on 
such  default.'*  There  is  no  privity  between  the  lessor  and  a  sublessee,  and  the" 
latter  is  a  stranger  to  lessor's  action  against  his  lessee  for  restitution  of  the  prem- 
ises;" but  where  a  subtenant  holds  over  beyond  the  term  of  fhe  tenant's  lease, 
the  landlord  may  resort  to  summary  proceedings  to  oust  both  tenant  and  subtenant.*" 
A  person  who  executes  a  lease  in  his  own  name  as  owner  can  maintain  unlawful 
detainer  without  joining  persons  beneficially  interested.*^  In  Washington  the  ac- 
tion of  forcible  entry  and  detainer  may  be  maintained  by  "the  person  entitled  to 


66.  Osmers  v.  Furey  [Mont.]   81  P.   345. 

67.  Code  1896,  5  2703,  held  to  include  a 
set  of  blacksmith  tools  used  by  the  tenant 
In  the  making-  and  repair  of  implements  and 
appliances.  HoUaday  v.  Rutledge  [Ala.]  39 
So.  613.  Pasturage  furnished  by  a  landlord, 
under  the  rent  contract,  for  the  work  stock 
owned  and  used  by  the  tenant  in  working 
the  leased  farm  and  for  the  cows  from  which 
the  tenant  obtained  milk  for  his  family, 
while  he  was  cultivating-  the  farm,  is  includ- 
ed under  the  head  of  supplies  for  which  the 
landlord  has  a  statutory  lien.  Thomas  v. 
Tucker,  Zeve  &  Co.  [Tex.  Civ.  App.]  89  S.  W. 
802. 

68.  Hildebrand  v.  Head  [Tex.  Civ.  App.] 
13  Tex.  Ct.  599,  88  S.  W.  438.  Judgment  that 
they  be  sold  to  satisfy  the  Hen  was  errone- 
ous.    Id. 

69.  Where  a  deposit  was  made  as  such 
security,  to  be  forfeited  as  liquidated  dam- 
ages in'  case  the  lease  should  "be  termin- 
ated by  reason  of  any  act  on  the  part  of  the 
tenant  before  the  period  mentioned,"  for 
nonpayment  of  rent  or  violation  of  other 
covenants,  and  the  tenant  covenanted  to 
quit  and  surrender  the  premises  In  as  good 


condition  as  when  received,  except  reason- 
able use  and  wear,  the  deposit  was  liquidated 
damages  only  where  the  term  should  be  cut 
short  by  the  tenant's  act,  and  did  not  cover 
damages  arising  from  his  holding  over 
Wolf  V.  Dembosky,  95  N.  T.  S.  559 
70,  71.     See  4  G.  L.  408. 

72.  Where  the  lessee,  or  any  person  under 
mm,  holds  possession  without  right  after 
the  determination  of  the  lease.  Merki  v 
Merki,   113    111.  App.   518. 

73.  Sec.  5755,  B.  &  C.  Comp.  Wolfer  v. 
Hurst  [Or.]   82  P.  20. 

74.  75.  Wolfer  v.  Hurst  [Or.]  82  P  20 
662*'  '''■     ^^'■''^^^ll  ^-  Stephens  [Ala.]  38  So! 

78.  Crosby  v.   Jarvis,    92   N.   T    S    229 

79.  Wray-Austin  Machinery  Co.  v  Flnwpr 
[Mich.]    12   Det.   Leg.   N.    214.    103   N    WT73 

80.  In  such  case,  a  judgment  in 'favor  of 
plamtiff  should  be  entered  agains?  boISfor 
possession    and   against    the    original    tenant 

°"'^/?V\'*^"^*°'-y  ^""I'le  rent.     Fie t   her 
V.   Fletcher   [Ga.]   51  S.   E.   418 

81.  Under  Civ.  Code,  §  6,  as  trustee  of  nn 
8lT1oo"""''-     """""^    ^-    W"»ams''[Colo." 
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the  rent."*^  In  Missouri  the  grantees  of  land  are  entitled  to  the  same  remedies 
against  persons  guilty  of  unlawful  detainer  before  the  grant  as  the  grantor  was.^' 
The  trustee  in  bankruptcy  of  the  lessee  of  a  hotel  cannot  recover  possession  of  a  por- 
tion thereof  as  against  an  assignee  in  good  faith.^*  The  right  to  re-enter  for  rent 
remaining  unpaid,  given  by  the  lease,  is  not  waived  by  the  mere  fact  that  the  lessor, 
after  the  default,  received  rent  from  the  lessee's  receiver  while  he  was  in  posses- 
sion.*^ ,The  right  to  resume  possession  of  lands  leased  for  oil  cannot  arise  until 
default  has  been  made  in  both  exploring  and  payment  of  the  rent  stipulated  in  case 
of  delay.^°  Where  it  did  not  appear  that  the  lessee  rented  the  premises  for  the 
purpose  of  illegally  selling  liquor  thereon,  the  fact  that  he  afterward  did  so  did  not 
entitle  the  owner  to  revoke  possession  without  legal  proceedings,'^  and  where  a  lease 
was  made  pending  partition  proceedings,  but  the  lessee's  interest  was  not  adjudicated 
therein  and  he  was  not  ordered  to  surrender  possession,  the  purchaser  under  the 
decree  could  not  forcibly  oust  him,  though  wrongfully  in  possession.'^  A  lessor' 
cannot  put  aside  his  lease  and  sue  to  remain  in  possession  and  to  be  quieted  therein, 
unless  it  is  manifest  that  the  lease  is  void.'"  Under  the  reserved  right  to  re-enter 
in  case  of  the  breach  of  covenant  by  the  lessee,  the  lessor  may  bring  ejectment  in 
case  of  such  a  breach.""  A  court  of  equity  has  no  jurisdiction  of  a  petition  which, 
in  effect,  merely  seeks  to  recover  possession  of  demised  premises  after  a  declaration 
of  forfeiture  by  the  lessor."^ 

Procedure.^^ — The  action  of  unlawful  detainer  is  a  purely  possessory  action 
and  does  not  go  to  the  title,"  as  the  tenant  cannot  question  the  landlord's  title;"* 
nor  can  any  secret  equities  between  the  parties  be  investigated  or  decided;"'  nor 
can  an  equitable  right  to  an  extended  term  be  set  up  in  such  action."®  An  affidavit 
in  a  proceeding  to  dispossess  a  tenant  holding  over,  that  fails  to  allege  facts  from 
which  the  existence  of  the  relation  of  landlord  and  tenant  may  be  inferred  and  the 
term  of  the  lease,  is  defective."'    A  complaint  in  unlawful  detainer  which  alleges 


82.  Under  Sec.  1170,  subd.  3,  Pierce's  Code; 
Ban.  Ann.  Codes  &  St.,  §  5527,  subd.  3.  AHe- 
g-ation  that  after  the  leasing  the  premises 
were  decreed  to  belong  to  plaintiff  and  he  is 
the  owner  thereof  and  entitled  to  the  rent, 
held  to  be  a  sufficient  aUegation  of  owner- 
ship. State  V.  Pittenger,  37  Wash.  384,  79  P. 
942. 

83.  Eev.  St.  1899,  §  3352.  In  this  case  the 
lease  was  made  by  mistake  to  the  grantor, 
who  assigned  It  to  his  grantee.  Barada- 
Ghio  Real  Estate  Co.  v.  Heldbrink  [Mo.  App.] 
86  S.  W.  1109. 

84.  An  assignment  of  the  buffet  and  the 
right  to  occupy  it  for  the  remainder  of  les- 
see's term.     Lamb  v.  Hall   [Cal.]   81  P.  288. 

85.  Fleming  v.  Fleming  Hotel  Co.  [N.  J. 
Eq.]    61  A.   157. 

86.  Houssiere-Latreille  Oil  Co.  v.  Jen- 
nings-Heywood  Oil  Syndicate  [La.]  38  So. 
932 

87.  88.     Schwartz  v.  McQuaid,   214   111.   357, 

73  N.  E.  582. 

89.  Houssiere-Latreille  Oil  Co.  v.  Jen- 
nings-Heywood    Oil    Syndicate    [La.]    38    So. 

932 

90.  Breach  of  covenant  to  comply  iwith 
orders  of  board  of  health  and  other  munici- 
pal departments.  In  such  case  the  reason- 
ableness of  the  requirements  cannot  be  ques- 
tioned by  lessee.  Palmieri  v.  Antinozzi,  95 
N.  T.  S.  865. 

91.  Gunning  v.  Sorg,  113  111.  App.  332. 

92.  See  4  C.  L.  408. 

6   Curr.    Law. — 25. 


93.  Stover  v.  Davis  [W.  Va.]  49  S.  E.  1023; 
Houssiere-Latreille  Oil  Co.  v.  Jennings-Hey- 
wood  Oil  Syndicate  [La.]  38  So.  932. 

94.  Dilks  V.  Kelsey  [N.  J.  Law]  59  A.  897. 
The  tenant,  by  accepting  the  lease  had  pre- 
cluded himself  from  showing  want  of  title  in 
his  landlord.  Stover  v.  Davis  [W.  Va.]  49  S. 
E.    1023. 

95.  Defendant,  separated  from  her  hus- 
band, deeded  property  to  plaintiff.  Having 
united  with  her  husband  again  she  oocupie'd 
the  land,  making  payments  "in  the  nature  of 
rent"  under  an  agreement  by  plaintiff  to  deed 
her  the  land  when  a  certain  amount  was  paid. 
She  Anally  repudiated  the  agreement,  claim- 
ing that  the  deed  to  plaintiff  was  invalid  be- 
cause It  was  not  signed  by  her  husband  and 
was  only  intended  as  a  mortgage.  Held, 
that  such  questions  could  not  be  determined 
in  unlawful  entry  and  detainer  proceedings 
to  oust  her  as  a  tenant.  Clark  v.  Bourgeois 
[Miss.]  38  So.  187. 

96.  Where  defendant,  as  assignee  of  the 
original  lessees,  claimed  an  equitable  right  to 
renew  the  lease  under  the  lessor's  covenant 
therefor,  he  properly  resorted  to  equity  to 
enjoin  the  unlawful  detainer  proceedings  and 
to  enforce  specific  performance.  Blount  v. 
Connolly,  110  Mo.  App.  603,  85  S.  W.  605. 

97.  Under  §  2548,  Bev.  Code  1892.  The 
affidavit  set  forth  merely  that  "a  tenant  for 
a  part  of"  a  year  "holds  over  *  *  •  after 
the  expiration  of  his  term,   without  permis- 
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a  holding  over  after  the  expiration  of  the  term  fixed  in  the  lease  is  not  defective  for 
failing  to  allege  the  giving  of  a  notice  to  quit;"*  but  a. complaint  for  the  cancella- 
tion of  a  lease  for  fraudulent  procurement,  in  an  action  brought  against  an  assignee 
thereof,  which  failed  to  allege  that  assignees  had  knowledge  or  notice  of  the  fraud, 
was  fatally  defective.""  The  plaintiff  must  show  that  the  lease  is  an  absolute 
nullity  or  is  forfeited  under  some  provision  therein.^  In  Pennsylvania  an  inquisi- 
tion in  a  landlord  and  tenant  proceeding  must  show  that  the  defendant's  term  had 
fully  expired  when  the  proceedings  were  instituted.^  Insufficiency  of  the  amount  of 
rent  cannot  be  sustained  in  a  suit  exclusively  for  possession.'  In  an  action  for 
unlawful  detainer  a  deed  was  admissible  to  show  the  extent  of  plaintiff's  posses- 
sion, though  it  did  not  cover  all  the  premises  claimed  in  the  complaint.*  The 
procuring  of  a  liquor  license  for  the  rented  premises  in  the  name  of  one  person 
does  not  estop  the  landlord  from  asserting  that  the  tenancy  is  in  another."  In  sum- 
mary proceedings  based  upon  nonpayment  of  rent  and  nonpayment  of  taxes,  proof 
of  the  former  alone  is  enough  to  sustain  an  order  in  favor  of  the  landlord.*  The 
objection  that  the  action  to  recover  possession  of  real  property  was  prematurely 
brought  for  insufficiency  of  notice  to  quit  must  be  raised  by  plea  in  abatement  and 
is  waived  by  answering  to  the  merits.'^  In  proceedings  to  dispossess  a  tenant  for 
nonpayment  of  rent,  it  is  no  defense  that  the  landlord  has  violated  his  agreement 
to  keep  a  liquor  license  in  force  for  the  tenant.^  In  such  actions  counterclaims  or 
set-ofEs  are  not  admissible,  but  the  tenant  may  set  ofE  counterclaims  against  the  rent 
demanded,  in  an  action  by  the  tenant  on  a  bond  on  appeal  from  a  judgment  for 
the  possession  of  the  property."  In  unlawful  detainer  defendant  may  show  that 
plaintiffs  hold  the  lease  under  a  fictitious  and  colhisive  sale  of  the  premises  intended 
to  deprive  defendant  of  his  right  of  purchase  under  the  lease.^"  Where  the  defend- 
ant in  summary  proceedings  to  recover  possession  claims  under  an  alleged  new  parol 
lease,  the  burden  of  establishing  the  same  is  on  defendant.^"^  In  forcible  entry  and 
detainer  to  recover  possession,  plaintiff  can  have  judgment  for  only  what  rent  was 
due  when  the  action  was  brought  and  was  claimed  in  the  complaint.^^  The  judg- 
ment against  a  tenant  who  is  unsuccessful  in  his  appeal  from  a  judgment  in  favor 
of  his  landlord  for  possession  should  be  for  intervening  damages  to  the  property 
and  for  use  and  occupation.^'  The  rental  value  of  the  premises  during  the  time 
detained  is  the  proper  measure  of  damages,  in  an  action  for  unlawful  detention.^* 
In  California  the  statutory  provisions  relative  to  trebling  the  rent  due,  in  case  of 
tenants  holding  over  after  notice  to  quit  do  not  warrant  the  award  of  treble  the 
value  of  rent  and  profits  as  damages  in  an  action  of  unlawful  detainer.^'  In  New- 
York,  where  a  verdict  in  summary  proceedings  is  set  aside  by  the  justice  as  against 


sion   of   the   landlord."     Bowles   v.   Dean,  -84 
Miss.  376.  36  So.  391. 

98.  Where  the  term  is  specifically  fixed  in 
the  release,  no  notice  is  necessary  under  sec. 
1161,  suhd.  1,  Code  Civ.  Proc.  Craig  v.  Gray 
[Cal.  App.]   82  P.  699. 

99.  Isom  V.  Kex  Crude  Oil  Co.  [Cal.]  82 
P.  317. 

1.  Houssiere-Latreille  Oil  Co.  v.  Jennings- 
Heywood  Oil  Syndicate  [La]  38  So.  932. 

2.  Under  the  act  of  1772.  Seidel  v.  Sperry, 
g6  Pa.    Super.  Ct.    649. 

3  Houssiere-Latreille  Oil  Co.  v.  Jennings- 
Heywood  Oil  Syndicate  [La.]   38  So.  932. 

4.     Barnewell  v.  Stephens  [Ala.]  38  So.  662. 

5.'  Liebmann's  Sons  Brewing  Co.  v.  De  Nic- 
olo!  91  N.  Y.  S.  791. 


6.  Peabody  v.  Long  Acre  Square  Bide   Co 
94  N.   Y.  S.  507.  s    v.   ., 

7.  McClung  V.  McPherson  [Or.]  82  P.  13. 

8.  Liebmann's  Sons  Brewing  Co  v  be 
Nlcolo,  91  N.  Y.  "S.  791. 

9.  McMichael  v.  McFalls,  23  Pa.  Super.  Ct. 
256. 

10.  Ogle  V.   Hubbel   [Cal.  App.]    82   P.    217. 

11.  Weinhandler  v.   Eastern  Brewins-  Co 
92  N.  Y.  S.  792.  ^         ' 

12.  Unless  a  supplemental  or  amended 
complaint  shall  be  filed.  State  v  Pittens-er 
37  Wash.  384,  79  P.  942.  'n-enger, 

13.  Byrne  v.  Morrison,  25  App.  D.  C    72 

14.  Millington  v.  O'Dell   [Ind.  App.]'  73  n. 

15.  Civ.  Code,  §§  3334,  3345;  Code  Civ.  Proc. 
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the  evidence,  he  cannot  direct  a  verdict,  but  only  order  a  new  trial."  Where  it  is 
made  to  appear  that  the  sheriff  did  not  dispossess  the  defendant  in  forcible  entry 
proceedings,  as  shown  by  hi?  return,  an  alias  writ  of  possession  may  be  issued." 
In  New  York,  any  person  claiming  to  be  in  possession  of  the  premises  as  under- 
tenant may  intervene  in  summary  proceedings  to  recover  possession  and  answer;^* 
and  the  lessor,  who  has  commenced  forcible  entry  and  detainer  proceedings  upon  the 
lessee's  breach  of  conditions  by  the  conveyance  of  his  leasehold  by  trust  deed  is  en- 
titled to  intervene  in  proceedings  to  foreclose  the  trust  deed,  to  obtain  a  cancella- 
tion thereof,  as  he  could  not  acquire  possession  as  against  the  receiver  appointed.^" 

Where  a  lease  shows  on  its  face  that  the  term  has  expired,  no  affidavit  or  proof 
of  the  expiration  of  the  term  is  necessary  to  authorize  the  entry  of  an  amicable 
action  of  ejectment  and  confession  of  judgment  under  the  power  contained 'in  the 
lease.^"  In  an  amicable  action  under  an  ejectment  clause  in  the  lease,  the  lessee . 
cannot  attack  the  validity  of  a  lease  under  which  he  went  into  possession  on  the 
ground  that  the  owner's  agent  had  no  written  authority  to^  execute  the  lease.^'- 
Where  judgment  has  been  entered  under  an  ejectment  clause  in  a  lease,  no  second 
judgment  can  be  entered  although  such  judgment  may  have  been  premature  or 
voidable  from  matters  outside  the  record.^^  A  release  of  errors  with  the  warrant 
of  attorney  to  enter  judgment  of  ejectment  for  violation  of  the  covenants  of  a 
lease  operates  only  on  errors  or  irregularities  in  the  proceedings  apparent  on  the 
record  and  does  not  reach  the  defect  of  lack  of  authority  to  proceed.^^  In  trespass 
to  try  title,  where  defendant  claims  a  lease  from  plaintiff  and  damages  for  eviction 
under  a  writ  of  sequestration  in  the  action,  while  the  burden  of  proof  is  on  defend- 
ant to  show  his  damages,  yet  the  plaintiff  cannot  recover  without  showing  by  a  pre- 
ponderance of  evidence  his  right  to  possession.-* 

§  11.  Liability  of  third  persons  to  landlord  or  tenant.^' — In  an  action  for 
enticement  of  a  tenant  to  leave  the  premises  without  sufficient  cause,^^  the  sufficiency 
of  the  cause  for  leaving  is  a  question  of  law;^''  and  the  measure  of  damages  is  the 
value  of  the  rent  lost  and  damages  for  land  lying  uncultivated.^^  While  a  landlord 
may  recover  for  the  removal  and  conversion  by  a  third  party  of  produce  delivered 
for  him  in  payment  of  rent,  he  cannot  maintain  either  trover,  trespass  or  case  for 
the  removal  of  produce  which  has  never  been  delivered  to  or  for  him  by  his  tenants, 
and  to  which  he  has  but  an  equitable  title.''*  The  lessor  cannot  recover  for  property 
sold  by  him  to  the  lessee  on  credit  and  taken  away  by  a  third  party,  in  the  absence  of 
any  showing  of  damages.^"     The  lessor  has  a  right  of  action  for  a  trespass  on  the 


I  1174.     Buhman   v.   Nickels    &  Brown   Bros. 
[Cal.  App.]    82  P.  85. 

16.  Kiernan  v.  Cashin.  92  N.  T.  S.  255. 

17.  Smith  V.  Hardwick  [Ky.]  89  S.  W.  724. 

18.  Under  Code  Civ.  Proc.  §  2244.  Tiie 
fact  that  he  described  himself  as  underten- 
ant, when  in  fact  he  claimed  under  a  new 
lease  to  himself  was  immaterial.  Kiernan 
V.  Cashin,  92  N.  T.  S.  255. 

10.  Gunning  v.  Sorg,  214  111.  616,  73  N.  E. 
870. 

20.  Sweeney  v.  McDonnell,  25  Pa.  Super. 
Ct.   69. 

21.  Gleadall  v.  Kenney,  23  Pa.  Super.  Ct. 
576. 

22.  23.  Philadelphia  v.  Johnson,  23  Pa. 
Super.  Ct.   591. 

24.  A  requested  charge  that,  if  defendant 
failed  to  discharge  his  burden,  the  verdict 
should  be  "for  the  plaintiff"  went  too  far 
and,  was  properly  refused.     Freeman  v.  Slay 


[Tex.   Civ.   App.]    13   Tex.  Ct.   Rep.   664,   88   S. 
W.  404. 

25.  See  4  C.  L.  410. 

26.  Laws  of  1900,  Miss.  p.  140,  c.  102.  Pet- 
ty V.  Leggett  [Miss.]  38  So.  549. 

27.  Failure  of  the  landlord  to  furnish  the 
tenant  meat  and  clothing  is  insufficient 
cause  for  abandoning  a  lease  unless  the  land- 
lord was  under  a  legal  obligation  to  furnish 
such  articles.  Petty  v.  Leggett  [Miss.]  38 
So.   549. 

28.  Wagner  v.  Ellis  [Miss.]   37  So.  959. 

29.  Court  below  directed  the  general  af- 
firmative charge  for  plaintiff  and  directed 
the  inclusion  in  the  verdict  of  articles  not 
delivered  for  the  plaintiff,  on  which  he  would 
have  a  lien  for  rent  only  in  ca.se  the  other 
articles  were  insufficient,  which  was  not 
shown;  Judgment  reversed.  Baker  v.  Cotney 
[Ala.]  38  So.  131. 

30.  Claiming  a  lien  for  the  purchase  pries 
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leased  property.'^  The  tenant  can  recover  according  to  his  interest  in  the  prem- 
ises, for  damages  caused  by  a  third  person,  although  he  may  not  be  required  to  re- 
pair the  injuries,^^  and  the  tenant  is  entitled  to  compensation  for  the  taking  of  his 
possession  for  public  use.^^  While  the  tenant  has  a  right  of  action  for  a  trespass 
committed  upon  the  leased  premises,  such  right  does  not  extend  to  a  trespass  com- 
mitted after  the  expiration  of  his  term,  in  the  absence  of  any  arrangement  for 
further  occupation.^* 

§  12.  Crimes  and  penalties.^^ — ^A  party  cannot  be  convicted  of  the  ofEense 
of  enticing  away  and  employing  the  tenant  of  another  under  yearly  contract,  with- 
out proof  of  knowledge  of  such  contract,  some  enticement  and  employment  of  such 
tenant.^''  In  Alabama  it  is  a  criminal  offense  to  sell  personal  property  with  intent 
to  defraud  the  landlord  of  his  lien  for  rent.'^  Under  a  similar  statute  of  Iowa, 
each  separate  sale  or  disposal  constitutes  a  complete  offense.^'  In  North  Carolina, 
to  convict  a  tenant  of  the  offense  of  injuring  a  tenement  house  of  his  landlord,  the 
relation  of  landlord  and  tenant  must  be  established  and  a  willful  and  unlawful 
damage  or  injury  shown  to  have  been  done  by  the  tenant  during  his  term.^' 

tiAHTD  Patents,      see  latest,  topical  index. 


FIXTURES  AS  BETWEEN  LANDLORD  AND  TENANT.*o 
[Speoiax  Aeticle.] 


§  1.  General     Rnle     (388). 

§  2.  Nature   and   Application  of  the   Rnle 
(389). 

§  3.  Natnre  of  the  Tenant's  Interest  (390). 

§  4.  Trade    FLEtures    (391). 


§  5.  Domestic    Fixtures    (396). 

§  6.  Ornamental    Fixtures    (397). 

§  7.  Agrlonltural    Fixtures     (398). 

3  8.  Mixed   Cases    (401). 


§  1.  General  rule. — ^The  general  rule  of  law  applicable  to  fixtures  is  always 
construed  with  much  greater  latitude  and  indulgence  between  landlord  and  tenant 
in  favor  of  the  tenant  than  between  any  other  class  of  persons.  Under  the  history 
of  the  law  of  fixtures*^  it  appears  how  the  old,  strict  rule  of  the  conxmon  law  was 
gradually  modified  and  excepted  to  in  favor  of  the  tenant, — ^how,  first,  an  exception 
was  made  in  favor  of  the  tenant,  out  of  considerations  of  public  policy,  as  to  fix- 
tures devoted  to  purposes  of  trade,  then  extended  to  fixtures  used  for  purposes  of 
domestic  convenience,  and  finally  to  annexed  articles  of  ornament.  In  tius  respect, 
the  general  rule  is,  in  the  absence  of  a  special  agreement,  that  the  tenant  is  per- 
mitted to  remove  all  his  erections  and  annexations  of  chattels  to  the  realty  of  his 


under  Code  1896,  §  2703,  lessor  sued  for  a 
mule  taken  away  from  lessee,  but  failed  to 
show  the  price  for  which  he  sold  it  to  les- 
see or  whether  any  part  of  the  price  had 
been  paid.  King  v.  Henderson  &  Bruce 
[Ala.]    38   So.   lis. 

31.  Bright  v.  Bell,  113  La.  1078,  37  So.  976. 

32.  Moeckel  v.  Cross  &  Co.  [Mass.]  76  N. 
E.  447. 

33.  Military  Camp.  Alexander's  Case,  39 
Ct.  CI.  383. 

34.  PlaintifE  sued  defendant  for  turning- 
cattle  into  a  pasture  with  his  cattle,  after 
the  expiration  of  his  term.  Held,  that  he 
could  show  damages  to  his  high  grade  cows 
from  contact  with  defendant's  scrub  bulls,  but 
he  could  not  prove  damages  to  the  pasture. 
Baldwin  v.  Richardson  [Tex.  Civ.  App.]  13 
Tex.  Ct.  Bep.  189,  87  S.  W.  746. 

35.  See  4  C.  L.  410. 


36.  Evidence  held  utterly  Insufficient  to 
sustain  the  allegations  of  the  affidavit  Ha- 
ney  v.  State  [Miss.]   38  So.  284. 

37.  Code  1896.  §  4757.  Evidence  which 
showed  that  the  proceeds  of  the  property 
were  paid  over  to  the  holder  of  a  mortgage 
conveying  the  property  sold,  executed  by  de- 
fendant and  the  party  claimed  to  have  been 
defrauded,  was  not  sufficient  to  support  a 
conviction.  Smith  v.  State,  139  Ala.  115,  36 
So.  727. 

38.  Acts  29th  Gen.  Assem.  p.  106,  c.  146. 
State  V.  Ashpole  [Iowa]  104  N.  W   281 

39.  Code,  §  1761.  State  v.  Godwin,'  138  N 
C.  582,  50  S.  E.  277. 

40.  Prom  Bronson  on  Fixtures.  Cocvris-ht 
1904.  By  Harrison  A.  Bronson.  Ann^ated 
with  references  to  Current  Law,  vols   1-6 

41.  See    Bronson,    Plxt.    chapter    2. 
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landlord  -which  were  so  placed  for  purposes  of  trade,  domestic  convenience,  or  for 
ornamental  uses,  provided  that  such  annexed  articles  are  removable  without  material 
injury  to  the  freehold,  or  to  the  essential  characteristics  of  themselves.*^  The 
original  ground  for  these  exceptions  arose  from  the  desire  to  foster  trade  and  com- 
merce, and  the  subsequent  exceptions  in  favor  of  domestic  and  ornamental  fixtures 
were  founded  upon  reasons  of  public  policy;  for,  manifestly,  a  tenant  annexes 
his.,  domestic  and  ornamental  fixtures  merely  for  purposes  of  temporary  convenience, 
and  a  rule  that  would  pass  to  the  landlord  such  fixtures  the  moment  that  they  are 
annexed  would  work  great  hardship  to  tenants,  without  any  practical  advantages 
to  landlords.*^ 

§  2.  Nature  and  application  of  the  ride. — This  rule  of  law,  as  especially  ap- 
plied between  landlord  and  tenant,  has  reference  only  to  what  might  be  termed  the 
"tenant's  removable  fixtures,"  and  should  not  be  confused  with  the  right  of  a  tenant 
to  remove  annexed  chattels  which  are  purely  chattels.  Thus,  all  those  articles  an- 
nexed by  the  tenant  which,  from  the  application  of  the  recognized  tests  in  the  law 
of  fixtures,  could  not  be  said  to  have  become  a  part  of  the  realty,  are  personal 
property,  and,  as  such,  are  removable,  absolutely,  by  the  tenant,  the  same  as  by 
other  persons  standing  in  difEerent  relations  to  the  owner  of  the  realty.**  But 
chattels  which  are  so  attached  to  the  freehold  by  the  tenant  for  trade,  domestic,  or 
ornamental  purposes  as  ordinarily,  under  the  law  of  fixtures,  to  become  a  part  of 
the  realty,  are  nevertheless,  under  certain  conditions  and  circumstances,  removable 
by  the  tenant.  These  chattels  are  properly  the  tenant's  removable  fixtures,  and,  by 
the  weight  of  authority,  are  considered  as  realty  until  severed,*"  although  there  is 


42.  ■BweU,  FIxt.  p.  96;  Tyler,  Fixt.  p. 
150;  Taylor,  Landlord  &  Tenant,  §  544  [2  C. 
Xu  6SU  4  C.  1..  398,  supra,  6  C.  L.  366];  Elwes 
V.  Maw,  3  East,  38;  Wall  v.  Hinds,  4  Gray 
tMass.]  270,  64  Am.  Dec.  64;  Hanrahan  v. 
O'Reilly,  102  Mass.  201;  Murray  v.  Moross. 
27  Mich.  203;  Friedlander  v.  Ryder,  30  Neb. 
783;  Chase  v.  New  York  Insulated  vyire  Co., 
57  111.  App.  205;  Collamore  v.  Gillis,  149  Mass. 
578.  The  cases  are  not  in  harmony  in  respect 
to  the  provisions  that  annexed  chattels  must 
be  removed  without  Injury  to  the  premises 
or  to  themselves.  See  post,  §  4,  "Trade 
Fixtures." 

43.  Poole's  Case,  1  Salk.  368;  Seeder  v. 
Pettit,  77  Pa.  440;  Ewell,  Flxt.  p.  127;  Wall 
V.  Hinds,  4  Gray  [Mass.]  270,  64  Am.  Dec.  64. 

44.  See  Fixtures,  6  C.  L.  1431;  Bronson, 
Flxt.  c.  3,  "Requisites  and  Tests  of  a  Fix- 
ture." Thus,  a  blacksmith  shop  moved  to  a 
farm  by  a  tenant  for  temporary  use  and 
resting  on  the  runners  by  means  of  which 
It  was  hauled  to  the  farm.  Is  personal  prop- 
erty.    Smyth    V.    Stoddard,    203    111.    424. 

45.  In  Bliss  V.  W^hitney,  9  Allen  [Mass.] 
114,  85  Am.  Dec.  745,  Gray,  J.,  said:  "Fix- 
tures annexed  to  real  estate  become  part  of 
It.  *  *  *  If  annexed  by  a  tenant  for  purposes 
of  trade,  or  some  other  Immediate  or  tem- 
porary uses,  or  for  ornament,  he  may.  Indeed, 
while  remaining  in  possession,  sever  them 
from  the  land,  and  thus  change  their  char- 
acter back  again  from  realty  to  personalty; 
but  If,  without  having  done  so,  he  voluntari- 
ly quits  the  premises  at  the  expiration  of 
his  term,  without  any  special  agreement 
with  his  landlord,  neither  he  nor  his  vendee 
can  afterwards  claim  them  against  the  own- 
er of  the  land."  "For  many,  if  not  most, 
purposes,    however,    during   the    continuance 


of  the  annexation,  the  thing'  is  treated  as 
a  parcel  of  the  realty;  and  though  It  is 
in  the  power  of  the  party  making  the 
annexation  to  reduce  the  thing  again  to 
the  state  of  goods  and  chattels  by  sev- 
erance, yet,  until  so  severed,  it  remains 
a  part  of  the  realty."  Ewell,  Flxt.  p.  77,  and 
notes  there  cited  [The  law  presumes  that  a 
tenant  does  not  Intend  to  make  trade  fix- 
tures  part   of  the   realty,    5   C.  X,.   398]. 

An  oyster  and  trench  counter  and  a  bar 
nailed  to  the  floor  are  a  part  of  the  realty 
SG  long  as  annexed.  Guthrie  v.  Jones,  108 
Mass.   191. 

So,  a  counting  room  built  within  a  store, 
and  a  trade  fixture,  is  a  part  of  the  realty 
so  long  as  annexed  to  the  freehold.  Brown 
V.  Wallis,  115  Mass.  158. 

See  Raddin  v.  Arnold,  116  Mass.  270;  Free- 
man V.  Dawson,  110  U.S.  270,  28  Law.  Ed.  141; 
Sampson  v.  Camperdown  Cotton  Mills,  64  F. 
939;  First  Nat.  Bank  of  Joliet  v.  Adam,  138 
111.  483;  Treadway  v.  Sharon,  7  Nev.  37;  Stout 
V.  Stoppel,  30  Minn.  56;  Pemberton  v.  King, 
13  N.  C.  376;  Donnelly  v.  Thieben,  9  111.  App. 
495;  Preston  v.  Briggs,  16  Vt  129;  Darrah 
V.   Baird,   101    Pa.    265. 

In  Griffin  v.  Ransdell,  71  Ind.  440,  It  was 
held  that  a  dwelling  house  erected  by  the 
tenant  was  a  part  of  the  realty,  as  between 
the  landlord  and  the  tenant,  and  that  a  third 
party  must  show  a  change  in  its  character 
in   order  to   maintain  a  personal  action. 

So,  In  Kile  v.  Giebner,  114  Pa  381,  it  was 
held  that  a  stationary  saw  mill,  though  a 
trade  fixture  because  erected  by  the  tenant 
as  accessory  to  his  trade,  was  a  chattel  real 
during  the  continuance  of  the  term  of  the 
tenant. 
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a  noticeable  lack  of  harmony  and  a  variance  of  opinion  in  the  decisions  upon  this 
point.^°  The  reason  assigned  for  so  considering  such  articles  a  part  of  the  realty  is 
that  the  tenant  indicates,  by  the  mode  in  which  he  attaches  them,  that  they  are  to  be 
a  part  of  the  freehold  during  the  continuance  of  his  interest  in  the  property.*'  This 
distinction  is  of  practical  importance  in  determining  the  right  of  a  tenant  to  re- 
move his  fixtures  after  the  expiration  of  his  term,  or  after  the  surrender  of  posses- 
sion,*^ and,  in  certain  cases,  in  determining  the  remedies  of  trover  and  replevin.*' 
§  3.  Nature  of  the  tenant's  interest. — As  to  fixtures  erected  by  the  tenant  upon 
his  lessor's  realty,  which,  from  the  applied  tests  of  fixtures,  are  removable  at  any  and 
all  times^"  by  the  tenant,  and  axe  personalty,  the  tenant,  of  course,  possesses  the 
same  right  to  and  interest  in  the  same  as  in  any  personal  property.  But  where  ar- 
ticles are  substantially  annexed  to  the  freehold  by  the  tenant  for  trade,  domestic, 
or  ornamental  purposes,  and  are  removable  by  him  only  within  a  certain  time  and 


46.  There  are  many  decisions  treating: 
trade  fixtures,  while  annexed,  as  personalty, 
but  in  many  instances  the  term  has  been  in- 
advertently applied  by  reason  of  the  fact 
that  the  remedy  sought  was  of  a  personal 
kind.  On  this,  Tyler,  in  his  work  on  Fix- 
tures (page  223),,  says:  "Fixtures  of  this 
kind  have  often  been  spoken  of  by  courts 
in  the  United  States  as  personal  property, 
even  while  attached  to  the  soil.  As  they 
■were  the  personal  property  of  the  party  at- 
taching them  to  the  soil  before  they  became 
fixtures,  and  as  he  has  the  right  to  remove 
them  at  any  time  and  again  convert  them 
into  personal  property,  courts  have  some- 
times seen  proper  to  hold  them  all  the  time 
as  such.  Under  this  view  of  the  case,  ac- 
tions of  trover  have  been  sometimes  sustain- 
ed for  fixtures  that  were  never  removed  or 
detached  from  the  freehold.  In  all  these 
cases,  the  courts  call  the  things  which  are 
the  subject  of  litigation  personal  property; 
that  is,  things  attached  to  the  land,  but  with 
a  privilege  on  the  part  of  some  one  other 
than  the  owner  of  the  land  to  remove  them." 

So,  in  many  New  York  cases,  trade  fixtures 
of  a  tenant  have  been  considered  as  the  per- 
sonal property  of  the  tenant.  See  Walker  v. 
Sherman,  20  Wend.  636;  Cook  v.  Champlain 
Transp.  Co.,  1  Denio,  91;  Kelsey  v.  Durkee, 
33  -Barb.  410;  Moore  v.  Wood,  12  Abb.  Pr. 
393. 

So  in  Pennsylvania,  see  Lemar  v.  Miles,  4 
Watts,  330;  Hey  v.  Bruner,  61  Pa.  87;  Heftner 
v.  Lewis,  73  Pa.  302;  Watts  v.  Lehman,  107 
Pa.   106;  Kile  v.  Giebner,   114  Pa.   381. 

"It  seems  clear,  upon  principles  well 
founded  in  reason  and  public  policy,  that  the 
rule  of  law  is  well  established  that  buildings 
placed  upon  leased  premises  by  the  tenant, 
to  be  used  for  the  purpose  of  trade  and  busi- 
ness, are  in  law  deemed  personal  property, 
and  may  be  mortgaged  as  chattels,  or  levied 
on  as  personalty,  and  sold  upon  execution, 
and  that  the  purchaser  at  such  sale  has  the 
right  to  enter  upon  the  premises  to  remove 
them."  Qantt,  J.,  in  Lanphere  v.  Lowe,  3 
Neb.  131.  See,  also,  Bartlett  v.  Haviland,  92 
Mich.  552;  Bircher  v.  Parker,  43  Mo.  443;  Tor- 
rey  v.  Burnett,  38  N.  J.  Law,  457;  Belvin  v. 
Raleigh   Paper  Co.,    123   N.   C.    138. 

So,  in  regard  to  railroads,  it  is  held  in 
many  cases  that  they  come  within  the  rule 
regarding  trade  fixtures,  and  are  tlierefore 
not  an  accessory  to  the  enjoyment  of  the 
freehold,   nor   in   any   manner   necessary   and 


convenient  for  the  occupation  of  the  land  by 
the  party  entitled  to  the  inheritance.  So, 
being  accessory  merely  to  the  business,  they 
must  be  regarded  as  personal  property.  In 
Wagner  v.  Cleveland  &  T.  R.  Co.,  22  Ohio 
St.  563,  10  Am.  Rep.  770,  the  court  says: 
"The  general  principle  to  be  kept  in  vie^v, 
which  underlies  all  questions  of  this  kind, 
is  the  distinction  between  the  business 
which  is  carried  on  in  or  upon  the  premises 
and  the  premises,  or  locus  in  quo.  The 
former  is  personal  in  its  nature,  and  ar- 
ticles that  are  merely  accessory  to  the 
business,  eind  have  been  put  on  the  prem- 
ises for  this  purpose,  and  not  as  acces- 
sions to  real  estate,  retain  the  personal 
character  of  the  principal,  to  w^hich  they 
appropriately  belong  and  are  subservient." 
So,  in  Northern  Central  Ry.  Co.  v.  Canton 
Company, of  Baltimore,  30  Md.  347,  the  court 
said:  "A  railway  is  certainly  quite  as  es- 
sential to  the  trade  and  business  of  a  rail- 
way company  as  a  steam  engine,  and  the 
house  which  may  cover  it,  or  any  other  fix- 
ture, can  be  to  the  miller  or  the  miner. 
•  *  *  Prima  facie,  a  house  with  its  founda- 
tion planted  in  the  soil  is  real  property;  yet 
when  it  is  accessory  to  trade,  and  in  law 
a  trade  fixture,  we  find  all  the  authorities 
regard  it  as  personal  property."  Quoted  in 
St.  Louis,  etc.,  R.  Co.  v.  Nyce,  61  Kan.  394. 
48  L.  R.  A.  241.  See,  also.  Western  North 
Carolina  R.  Co.  v.  Deal,  90  N.  C.  110;  Albion 
River  R.  Co.  v.  Hesser,  84  Cal.  435,  24  P. 
288;  Oregon  Ry.  &  Nav.  Co.  v.  Mosier  14 
Or.  519,  13  P.  300,  58  Am.  Rep.  321;  Jones 
V.  New  Orleans  &  S.  R.  Co.  &  I.  Ass'n,  70 
Ala.  227;  Justice  v.  Nesquehoning  Valley 
R.  Co.,  87  Pa.  28;  Newgass  v.  Railway 
Co.,  54  Ark.  140.  15  S.  W.  188;  Teaff  v 
Hewitt,  1  Ohio  St.  511,  59  Am.  Dec.  634; 
Perkins   v.    Swank,    43    Miss.    349. 

47.  Boyd  V.  Shorrock,  L.  R.  5  Bq.  78  [Fix- 
tures,   5    C.    L.    1431.]    Ewell,    Fixt.    p.    32. 

48.  Carlin  v.  Ritter,  68  Md.  478,  6  Am  St 
?,®P-  "'':  Talbot  v.  Whipple,  14  Allen  [Mass.] 
177;  Bliss  V.  Whitney,  9  Allen  [Mass.]  114  85 
Am.  Dec.  745;  Beckwith  v.  Boyce,  9  Mo  560- 
State  V.  Elliot,  11  N.  H.   540. 

49.  Shapira  v.  Barney,    30-Minn.   59;  Davis 

Fivt°TVno    ^^'""-   ^..^^'^-   "^-     See  Bronson, 
Fixt.  §  109,   "Trover,"  and  §  110,   "Replevin." 

50.  [He  has  a  reasonable  time  2  C  T. 
681,  n  60;  ante,  6  C.  L.,  Landlord  and  Tenant, 
§  0   i  .J 
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under  certain  circumstances,"  the  nature  of  his  interest  is  somewhat  different.  It  is 
not,  distinctively,  an  interest  in  land,  for  it  is  not  within  the  statute  of  frauds,  so  as  to 
require  a  note  or  memorandum  in  writing  by  the  tenant  in  order  to  pass  title  to 
such  fixtures  to  a  purchaser.'*^  Yet  his  interest  in  such  fixtures  is  not  the  same  as 
that  in  an  annexed  chattel  treated  as  purely  personalty,  for  in  all  cases  the  personal 
actions  of  trover  and  replevin  will  not  lie.^'  His  interest  is  absolutely  neither  an 
interest  in  chattels  nor  an  interest  in  land,  but  rather  it  is  a  chattel  interest  in 
things  for  the  time  being  affixed  to  land.  This  interest  is  peculiar,  in 
that  it  partakes  both  of  the  character  of  personalty  and  realty.^*  In  some 
aspects  his  interest  is  a  defeasible  interest  in  land  during  the  continuance 
of  his  term,°^  and  his  right  to  remove  these  fixtures  is  considered  rather  as  a 
privilege  allowed  the  tenant  than  an  absolute  right  to  the  things  themselves.'^"  The 
landlord,  however,  acquires  his  interest  in  such  fixtures  by  reason  of  the  fixtures  be- 
ing part  and  parcel  of  the  land  which  he  owns,  and  as  to  him,  of  course,  they  are  real 
estate.  During  the  continuance  of  the  tenancy  he  possesses  a  defeasible  interest  in 
them  as  realty;  after  the  termination  of  the  tenancy,  and  upon  their  nonremoval, 
his  interest  becomes  absolute.  It  may  be  stated  that  under  the  present  status  of 
the  law  of  fixtures  and  the  present  tendency  of  the  various  courts  in  relation  to 
the  same,  this  distinction  in  respect  to  the  tenant's  interest  is  rather  artificial  and 
too  finely  drawn  for  practical  purposes,  for  the  reason  that  the  courts  are  tending 
towards  a  recognition  of  all  removable  fixtures  as  personal  property,  while  annexed,, 
so  that  the  difference  is  practically  now  a  historical  difference,  which  a  few  courts 
still  recognize.^^ 

§  4.  Trade  fixtures. — Articles  attached  to  or  erected  upon  the  realty  by  the 
tenant  for  the  purpose  of  assisting  him  in  carrying  on  a  trade  are  removable  by 
him  during  his  tenancy.  The  rise  of  this,  exception  to  the  common-law  rule,  that 
whatever  is  annexed  to  the  soil  becomes  a  part  thereof,  and  hence  irremovable,  has  a 
more  general  pertinency  than  this  article.^^  It  is  of  importance,  however,  to  note 
that  there  is  a  divergence  of  opinion  among  the  courts  as  to  the  application  of  this 
rule,  and  as  to  what  is  included  within  its  terms.  The  English  decisions,  par- 
ticularly those  of  an  early  date,  accorded  to  the  tenant  the  right  to  remove  his  trade 
fixtures  during  his  term,  provided  that  they  were  not  so  annexed  as  to  materially 
injure  the  realty  in  their  removal,  or  to  cause  the  articles  themselves  to  be  reduced 
to  a  mere  mass  of  crude  materials,  or  to  be  destroyed.^"  This  general  principle  is 
followed  in  its  general  tenor  by  the  American  decisions,*"  although  there  is  a  con- 


si.  [Not  removable  as  against  grantee 
of  landlord  without  notice,  2  C.  L.  681,  n.  56.] 

52.  Hallen  v.  Runder,  1  Cromp..  M.  &  B. 
266;  Lee  v.  Gaskell,  1  Q.  B.  Dlv.  700;  South 
Baltimore  Co.  v.   Muhlbach,   69   Md.    395. 

53.  Roffey  V.  Henderson,  17  Q.  B.   574. 

54.  Tyler,  Fixt.  p.  165  et  seq.  [In  conse- 
quence of  this  dual  character  a  mechanic's 
lien  may  attach,  see  ante,  6  C.  L.  Landlord 
and  Tenant,  §  5  F.] 

55.  Tyler,  Fixt.  p.  166. 

56.  Taylor,  in  "his  work  on  Landlord  & 
Tenant,  §  551,  speaks  of  this  right  of  re- 
moval of  the  tenant  as  a  privilege  allowed, 
rather  than  an  absolute  right  to  the  things 
themselves,  and,  as  such,  it  must  be  exercised 
before  the  tenant's  interest  expires,  or  the 
la,ndlord's  defeasible  right  and  title  become 
absolute. 

57.  See    Bronson    Fixt.    o.    6,    note     4. 

58.  See  Bronson  Fixt.  c.  2,  "Fixtures  His- 
torically Treated." 


59.  Poole's  Case,  1  Salk.  368;  Whitehead 
v.  Bennett,  27  Law  J.  Ch.  474,  6  Wkly.  Rep. 
351;  Martin  v.  Roe,  7  El.  &  Bl.  237.  In  the 
last  cited  case,  in  regard  to  injury  by  re- 
moval. Lord  Campbell  said:  "In  all  cases 
of  this  kind,  injury  to  the  freehold  must  be 
spoken  of  with  less  than  literal  strictness. 
A  screw  or  a  nail  can  scarcely  be  dra^wn 
without  some  attrition;  and  when  all  the 
harm  done  is  that  which  is  unavoidable  to 
the  mortar  laid  on  the  brick  walls,  this  is 
so  trifling  that  the  law,  which  is  reasonable, 
will  regard  it  as  none.  Upon  any  other 
principle,  the  criterion  of  injury  to  the  free- 
hold  would   be   idle." 

60.  Wall  v.  Hinds,  4  Gray  [Mass.]  271, 
64  Am.  Dec.  64;  Hanrahan  v.  O'Reilly,  102 
Mass.  201;  Collamore  v.  Gillis,  149  Mass.  578, 
22  N.  B.  46,  14  Am.  St.  Rep.  460,  5  L.  R.  A. 
160;  Capen  v.  Peckhara,  35  Conn.  88;  Linahan 
V.  Barr,  41  Conn.  471;  Chase  v.  New  York 
Insulated  Wire  Co.,  57  111.   App.   205;   Roth  v. 


393 


FIXTURES  OP  TENANTS  [SP.  ART.]  §  4..         6  Cur.  Law. 


siderable  respectable  authority  giving  the  right  of  removal  of  a  trade  fixture  to  a 
tenant,  irrespective  of  the  fact  that  the  articles,  by  their  removal,  may  lose  their 
Ksential  characteristics  as  chattels,  or  be  practically  destroyed.'^  This  holding  is 
upon  the  principle  that  the  landlord  cannot  be  affected  by  injury  done  by  the  ten- 
ant to  his  own  property  so  long  as  the  freehold  is  not  damaged ;  for  the  fixture  so 
removed  may  still  be  valuable  to  the  tenant,  even  though  he  may  be  put  to  extra 
expense  to  repair  or  rebuild  it.°^  Thus,  in  cases  where  a  brick  chimney,  a  brick 
vault,  a  baker's  oven,  or  other  chattel  must  be  taken  down  in.  pieces  in  order  to 
effect  its  removal,  the  fact  of  demolition  is  immaterial  so  long  as  the  resulting 
mass  is  of  value  and  of  use  for  other  trade  or  commercial  purposes.^^     Respecting 


Collins,  109  Iowa,  501,  80  N.  W.  543;  Stock- 
well  V.  Marks,  17  Me.  455,  35  Am.  Dec.  266; 
Shapira  v.  Barney,  30  Minn.  59,  14  N.  W.  270; 
Murray  v.  Moross,  27  Mich.  203;  Conrad  v. 
Saginaw  Min.  Co.,  54  Mich.  249,  20  N.  W.  39, 
52  Am.  Rep.  817;  Bartlett  v.  Haviland,  92 
Mich.  552,  52  N.  W.  1008;  Powell  v.  McAshan, 
28  Mo.  70;  Chandler  v.  Oldham,  55  Mo.  App. 
139;  Friedlander  v.  Ryder,  30  Neb.  783.  47  N. 
TV.  83,  9  li.  R.  A.  700;  Dubois  v.  Kelly,  10  Barb. 
TN.  YJ  496;  Ombony  v.  Jones,  21  Barb.  [N. 
T.]  520,  afd.  19  N.  Y.  234;  Conner  v.  Coffin, 
22  N.  H.  538;  Seeger  v.  Pettit,  77  Pa.  437, 
18  Am.  Rep.  452;  Cubbins  v.  Ayres,  72  Tenn. 
[4  Lea]  329;  MoDavid  v.  Wood,  52  Tenn.  [5 
Heisk.]  96.  [See  Fixtures,  2  C.  Li.  9;  3  C.  L. 
1432;  5  C.  L..  1431.] 

A  building  and  shed  that  are  so  erected 
and  so  attached  to  the  premises  as  to  be 
not  removable  without  material  Injury  to 
the  premises  are  a  part  of  the  realty  and  ir- 
removable.    Powell  V.  McAshan,   28  Mo.  70. 

In  Friedlander  v.  Ryder,  30  Neb.  783,  47 
N.  W.  83,  9  L.  R.  A.  700,  it  was  held  that 
a  frame  addition,  24x20,  two  stories  in 
height,  placed  upon  wooden  posts  set  in  the 
ground,  and  attached  to  the  main  building 
by  cutting  off  the  eaves  and  taking  out  the 
windows  of  the  main  br'lding,  was  not  re- 
movable by  the  tenant  because  the  addition 
was  "of  such  a  character,  and  "was  so  annexed 
to  the  main  building,  that  its  removal  would 
greatly  injure  the  demised  premises."  The 
court  said:  "The  modern  decisions  are  to 
the  effect  that  a  tenant  can  only  remove 
such  improvements  erected  by  him,  the  re- 
moval of  which  will  not  materially  injure  the 
premises,  or  put  them  in  a  worse  condition 
than  they  were  in  when  he  took  possession." 
Citing  Lanphere  v.  E.owe,  3  Neb.  131;  1 
Washburn,  Real  Property,  c.  1,  §  27;  Taylor, 
Landlord  &  Tenant,  S  550;  Whiting  v.  Bras- 
tow,    4   Pick.    [Mass.]    311. 

And  so,  a  hanging  floor  in  a  business 
liouse,  suspended  by  iron  rods  attached  to 
the  joists  of  the  floor  above,  and  by  joists 
let  into  the  walls  on  two  sides  of  the  build- 
ing, was  held  to  be  irremovable.  Chase  v. 
New  York  Insulated  Wire  Co.,  57  111.  App. 
205. 

61.  In  the  United  States  supreme  court 
there  Is  a  broad  statement  In  Van  Ness  v. 
Pacard,  2  Pet.  137,  quoted  in  the  text  above, 
and  in  the  case  of  Wiggins  Ferry  Co.  v.  Ohio 
&  M.  Ry.  Co.,  142  U.  S.  396,  35  Law.  Ed.  1055, 
the  statement  is  made  obiter,  that  "it  Is 
difficult  to  conceive  that  any  fixture,  how- 
ever solid,  permanent,  and  closely  attached 
to    the    realty,    placed    there    for    the    mere 


purpose  of  trade,  may  not  be  removed  at 
the  end   of  the  term." 

In  Moore  v.  Wood,  12  Abb.  Pr.  [N.  T.]  393, 
a  brick  chimney  sunk  three  feet  into  the 
ground  for  a  foundation,  and  not  removable 
without  being  taken  down  and  to  pieces, 
was    held    to    be    removable    by    the    tenant. 

The  court  here  said:  "The  rigor  of  the 
ancient  law  of  fixtures  has  yielded,  and  must 
continue  to  yield,  to  the  contingencies  of 
modern  times.  The  law  must  take  notice  of 
trade  and  manufactures  and  their  w^ants,  and 
afford  to  them  adequate  and  appropriate 
protection." 

In  Dostal  v.  MoCaddon,  35  Iowa,  318,  a 
vault  built  for  banking  purposes  within  a 
building,  and  a  safe  built  within  the  vault, 
and  too  large  to  be  removed  without  tearing 
down  the  vault,  were,  both  held  to  be  remov- 
able as  trade  fixtures. 

So,  In  Dubois  V.  Kelly,  10  Barb.  [N.  Y.]  496, 
a  shed,  stable,  storeroom,  and  barn  so  erect- 
ed and  built  upon  and  In  a  side  hill  as  to 
be  removable  only  upon  being  taken  down, 
were  considered  to  be  trade  fixtures.  See, 
also,  Cromie  v.  Hoover,  40  Ind.  49;  White's 
Appeal,   10  Pa.   252. 

In  Baker  v.  McClurg,  198  111.  28,  59  L.  R. 
A.  131,  where  the  tenants  placed,  in  a  build- 
ing used  as  a  bakery,  ovens  upon  brick 
foundations  of  their  own,  an  engine  and  a 
boiler,  the  latter  encased  In  a  brick  masonry 
jacket,  it  was  held  that  the  same  were  re- 
movable, as  trade  fixtures,  even  though,  by 
the  removal,  they  would  be  more  or  less 
injured,  and  would  have  to  be  taken  down 
in  pieces. 

But  In  Massachusetts  the  English  rule  Is 
followed.  In  the  case  of  CoUamore  v  Gillis, 
149  Mass.  578,  22  N.  E.  46,  14  Am.  St.  Rep. 
460,  5  L.  R.  A.  150,  where  a  baker's  oven, 
consisting  of  about  12,000  bricks,  was  built 
into  a  leased  building  by  the  tenant,  and  was 
not  capable  of  removal  Intact,  the  court  said: 
"We  are  not  Inclined  to  extend  the  right  of 
removal  so  far  as  to  include  a  thing  which 
cannot  be  severed  from  the  realty  without 
being  destroyed  or  reduced  to  a  mere  mass 
of  crude  materials.  In  the  case  before  us, 
the  oven  was  not  like  a  machine  or  a  struc- 
ture, the  parts  of  which  are  fitted  to  each 
other,  and  can  be  taken  apart  and  put  to- 
gether again  at  pleasure  in  some  other 
place.  It  had,  so  to  speak,  no  removable 
identity,  but  when  taken  down  it  necessarily 
lost  Its  character  as  an  oven,  and,  with  the 
exception  of  the  iron  lining  and  door,  became 
mere  bricks  and  mortar." 
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the  injury  done  to  the  realty  by  the  removal  of  fixtures  erected  for  trade  purposes, 
there  is  a  noticeable  tendency  in  the  decisions  to  interpret  the  general  rule  more 
freely  in  cases  of  trade  fixtures  than  otherwise,  and  in  favor  of  the  tenant.  In  Van 
Ness  V.  Pacard,"  a  leading  case  on  the  subject  of  trade  fixtures,  the  court  stated,  in 
reference  to  trade  fixtures :  "The  question  whether  removable  or  not  does  not  de- 
pend upon  the  form  or  size  of  the  building,  whether  it  has  a  brick  foundation  or 
not,  or  is  one  or  two  stories  high,  or  has  a  brick  or  other  chimney.  The  sole  ques- 
tion is  whether  it  is  designed  for  purposes  of  trade  or  not.  A  tenant  may  erect  a 
large,  as  well  as  a  small,  messuage,  or  a  soap  boilery  of  one  or  two  stories  high,  and 
on  whatever  foundations  he  may  choose."  This  presents  the  extreme  view  of  the 
American  cases  on  the  question  of  injury  by  removal.  As  a  rule,  it  is  too  broad, 
and,  in  many  cases,  it  is  not  strictly  correct,  for  chattels  that  are  attached  for  trade 
purposes,  and  so  annexed  to  the  realty  as  to  be  an  integral  part  of  the  premises,  or 
articles  that  have  been  substituted  for  other  articles  that  were  a  part  of  the  realty,  do 
not  thereby  become  trade  fixtures,  subject  to  removal,  but  they  are  a  part  of  the 
freeliold.^'*  The  effect  of  the  modern  decisions,  however,  in  respect  to  the  question 
of  injury  by  removal,  seems  to  grant  to  the  tenant  the  right  to  remove  those  trade 
fixtures  whose  removal  will  not  materially  injure  the  premises,  or  put  them  in  a 
worse  condition  than  they  were  in  when  he  took  possession.^^  [In  applying  the  fore- 
going tests  the  question  generally  becomes  one  of  fact."^] 

What  constitutes  a  trade. — The  term  "trade,"  as  used  in  connection  with  trade 
fixtures,  has  a  much  broader  signification  than  the  literal  and  customary  use  of  the 
word ;  for  within  the  term  of  "trade  fixtures"  are  included  not  only  occupations  or- 
dinarily designated  as  "trade,"  but  numerous  other  occupations,  having  a  re- 
semblance or  aflSnity  to  a  trade,  though  scarcely  to  be  included  within  the  ordinary 
definition  of  that  term.  In  fact,  it  seems  that  the  term,  in  this  connection,  covers 
any  calling  exercised  for  the  purpose  of  pecuniary  profit,  provided  that  it  is  not 
exclusively  agricultural  in  its  nature,  and  it  matters  not  whether  the  article  at- 
tached or  annexed  to  the  freehold  is  used  solely  for  a  trade  purpose  or  not;  it  is 
sufficient  if  it  is  used  partly  for  a  trade  purpose,  tlius  constituting  a  mixed  case.*' 


«a.  Baker  v.  McClurg,  198  111.  28,  59  L. 
R.   A.    131. 

63;  Dostal  V.  McCaddon,  35  Iowa,  318; 
Moore  v.  Wood,  12  Abb.  Pr.  [N.  T.]  393; 
Baker  v.  McClurg-,  198  111.  28;  Dubois  v. 
Kelly,  10  Barb.  [N.  Y.]  496.  But  see  Colla- 
more  v.  Glllls,  149  Mass.  578,  22  N.  E.  46, 
14   Am.   St.    Rep.    460,    6   L.   R.   A.   150. 

64.  Van  Ness  V.  Paoard,  2  Pet.  [U.  S.]  137, 
7  Law.  Ed.    374. 

65.  In  Fletcher  v.  McMillan,  103  Mich.  494, 
61  N.  W.  791,  a  tenant  removed  the  pillars, 
partitions,  sew^erg,  and  floors  in  a  building 
occupied  by  him,  and  replaced  them  by 
others,  more  expensive  and  better  suited  to 
his  business,  and  it  was  held  that  the  sub- 
stituted   materials    were    not   trade    fixtures. 

So,  In  Pond  &  Hasey  Co.  v.  O'Connor,  70 
Minn.  266,  73  N.  W.  159,  a  steam  heating 
plant,  consisting-  of  a  steam  boiler  set  in 
and  on  a  cement  and  brick  foundation,  and 
encased  in  brick  masonry,  which  was  sub- 
stituted for  a  prior  plant,  w^as  held  to  be  a 
part  of  the  realty.  In  Hay  v.  Tillyer  [N.  J. 
Eq.]  14  A.  18,  where  glass  furnaces  in  a  man- 
ufactory were  worn  out  by  the  tenants,  and 
they  substituted  and  built  new  ones  in  their 
places,  such  new  furnaces  were  not  trade 
fixtures,   but  a  part  of  the  realty.     But  see 


Beers  v.  St.  John,  16  Conn.  322,  where  a  shop 
was  substituted  for  an  old  one,  the  material 
and  construction  being  different,  so  as,  in 
reality,  to  furnish  a  building  distinct  from 
the  old  one,  and  not  a  reconstruction,  it  was 
held  that  the  same  was  not  a  part  of  the 
freehold.  In  Camp  v.  Chas.  Thacher  Co., 
75  Conn.  165,  where  new  plumbing  was  put 
into  a  hotel  by  the  lessee,  replacing  old 
plumbing  of  a  different  kind,  it  was  held 
that   the   same   was   a  part   of  the   realty. 

66.  Friedlander  v.  Ryder,  30  Neb.  783,  47 
N.  W.  83,  9  L.  R.  A.  700;  Lanphere  v.  Lowe, 
3  Neb.  131;  Whiting  v.  Brastow,  4  Pick. 
[Mass.]  311;  Moore  v.  Smith,  24  111.  513;  Bak- 
er V.  McClurg,  198  111.  28;  Collamore  v.  Gillis, 
149  Mass.  578,  22  N.  E.  46,  14  Am.  St.  Rep. 
460,    5    L.    R.    A.    150. 

67-.     See  4  C.  L.   399,  n.    19. 

68.  In  Van  Ness  v.  Pacard,  2  Pet.  [TJ.  S.] 
137,  7  Law.  Ed.  374,  where  a  building  was 
erected  by  the  tenant  for  the  purpose  of 
carrying  on  the  business  of  a  dairyman,  and 
where,  at  the  same  time,  the  tenant  used 
the  building  as  a  residence,  the  court  said: 
"Surely  it  cannot  be  doubted  that  in  a 
business  of  this  nature  the  immediate  pres- 
ence of  the  family  and  servants  was  or 
might    be   of   very   great   utility  and   impor- 
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In  this  sense  of  the  term,  as  aforementionecl,  an  innkeeper  or  hotel  proprietor  exer- 
cises a  trade;*'  likewise  a  livery  stable  keeper;"  so,  a  lumber  company  manufactur- 
er;" likewise  a  railroad  company;''^  so,  a  saloon  proprietor;'^  so,  a  proprietor  of  a 
laundry;''*  so,  a  store  keeper;'^  and  so  a  nurserj'  man,  planting  and  growing  trees 
and  shrubs,  has  been  held  to  carry  on  a  trade.'" 

What  are  trade  fixtures. — To  constitute  any  chattel  that  has  been  attached  to 
the  freelwld  a  trade  fixture,  it  is  only  necessary  that  it  be  devoted  to  what  is  known 
in  the  law  of  fixtures  as  a  trade  purpose,  and,  as  the  majority  of  the  courts  require, 
be  removable  without  material  injury  to  the  premises,  or  to  the  essential  character- 
i.'^tics  of  itself  as  a  chattel.''  The  form  or  size  of  the  annexed  chattel  is  immaterial. 
Large  buildings,  such  as  stores,  barns,  and  ice  houses,  and  heavy  machinery,  such  as 
engines,  boilers,  and  all  kinds  of  manufacturing  machinery,  have  been  held  trade 
fixtures."     So,  articles  which,  most  apparently,  are  a  part  of  the  realty,  such  as 


tance.  The  defendant  was  also  a  carpenter, 
and  carried  on  his  business,  as  such,  in  the 
same  building-.  It  is  no  objection  that  he 
carried  on  t-wo  trades  instead  of  one.  There 
is  not  the  slightest  evidence  of  this  one 
being-  a  mere  cover  or  evasion  to  conceal  an- 
other, -which  was  the  principal  design;  and 
unless  we  were  prepared  to  say  (-which  -we 
are  not)  that  the  mere  fact  that  the  house 
was  used  for  a  d-welling  house,  as  -well  as 
for  a  trade,  superseded  the  exception  in 
favor  of  the  latter,  there  is  no  ground  to 
declare  that  the  tenant  was  not  entitled 
to  remove  it.  At  most,  it  would  be  deemed 
only  a  mixed  case,  analogous  in  principle 
to  those  before  Lord  Chief  Baron  Comyns 
and  Lord  Hardwicke,  and  therefore  entitled 
to  the  benefit  of  the  exception."  So,  in 
Holmes  v  Tremper,  20  Johns.  [N.  Y.]  29, 
11  Am.  Dec.  238,  a  cider  mill  erected  by 
a  tenant  for  the  purpose  of  making  cider 
on  the  farm  was  held  to  be  removable,  it 
being  a  mixed  case,  involving,  in  part,  the 
exercise  of  a  trade, 

69.  A  ballroom  erected  by  a  tenant  on 
the  leased  premises  for  use  by  him  in  con- 
nection with  his  hotel  or  restaurant  is  a 
trade  fixture.  Ombony  v.  Jones,  19  N.  T. 
234.  Likewise,  a  barn  placed  by  an  inn- 
keeper on  an  adjoining  lot  is  removable. 
Dubois  v.  Kelly,  10  Barb.  [N.  Y.]  496.  So, 
an  office  counter  and  iron  safe  in  a  hotel 
and  restaurant.  Cubins  v.  Ayres,  72  Tenn. 
[4  Lea]  329.  So,,  an  oyster  counter  in  res- 
taurant. Guthrie  v.  Jones,  108  Mass.  191. 
Likewise,  a  cistern,  gas  and  water  pipes  in 
a  boarding  house.  Wall  v.  Hinds,  4  Gray 
[Mass.]    256,    64   Am.   Dec.    64. 

70.  A  building  erected  by  a  tenant  on 
a  vacant  lot  for  the  purposes  of  a  livery 
stable  is  a  trade  fixture.  Firth  v.  Rowe,  53 
N.    J.   Bq.   520. 

71.  A  gang  edger  in  a  saw  mill  is  a 
trade  fixture.  Stokoe  v.  Upton,  40  Mich. 
581,  29  Am.  Rep.  560.  So,  a  building  placed 
by  a  lumber  company  on  leased  premises, 
for  use  as  a  lumber  office  for  its  employes. 
Is  a  trade  fixture.  Security  Loan  &  Trust 
Co.  V.  Willamette  Steam  Mills,  L.  &  M.  Co., 
99  Cal.  636.  See,  also,  Macdonough  v.  Star- 
bird,  105  Cal.  15,  38  P.   510. 

72.  A  depot  erected  by  a  railroad  is  a 
trade  fixture.  Carr  v.  Georgia  R.  Co.,  74 
Ga.    74. 

73.  A  building  placed  on  a  beach  by  the 
lessee  on  leased  premises  for  saloon  pur- 
poses,   and    resting    on    sills     supported    on 


blocks  buried  in  the  sand,  is  a  trade  fixture. 
Lewis  V.  Ocean  Navigation  &  Pier  Co.,  125 
N.  Y.  341.  So,  bar  counters.  Asheville 
Woodworking  Co.  v.  Southwick,  119  N.  C. 
611;   Berger  v.   Hoerner,   36  111.  App.    360. 

74.  A  steam  heating  plant  placed  in  a 
building  by  the  lessee  for  the  purposes  of  a 
laundry,  and  for  heating  purposes,  is  a 
trade  fixture.  President,  etc.,  of  Insurance 
Co.  of  North  America  v.  BuckstafE  [Neb.]  92 
N.   W.    755. 

75.  A  counting  room  placed  in  a  store  by 
a  tenant  is  a  trade  fixture.  Brown  v.  Wallis, 
115  Mass.  156.  So,  platform  scales  set  in 
ihe  grouitd.  Bliss  v.  Whitney,  9  Allen 
[Mass.]  114,  85  Am.  Dec.  745;  Allen  v.  Ken- 
nedy, 40  Ind.  142.  Likewise  an  awning  built 
of  wood  in  front  of  a  store.  Devin  v.  Dough- 
erty, 27  How.  Pr.  [N.  Y.]  455. 

76.  A  greenhouse  erected  by  a  nursery- 
man for  the  purposes  of  his  business  is  a 
trade  fixture.  Free  v.  Stuart,  39  Neb.  220, 
57  N.  W.  991.  So,  plants  and  trees  grown 
by  the  nurseryman  for  the  purposes  of  his 
trade.  Miller  v.  Baker,  1  Mete.  [Mass.]  27- 
Whitmarsh  v.  Walker,  1  Mete.  [Mass.]  313; 
King   V.    Wilcomb,    7   Barb.    [N.   Y.]    263. 

77.  See  ante,  this  section  "Trade  Fix- 
tures,"   notes    59-61. 

78.  The  following  articles  annexed  have 
been  held  to  be  trade  fixtures  and  removable- 
An  awning  and  shed  (Devin  v  Dougherty 
27  How.  Pr.  [N.  Y.]  455)  ;  a  bark  mill  (Heer- 
mance  v.  Vernoy,  6  Johns.  [N.  Y  ]  5)  •  bar 
counter,  and  shelf  (Berger  v.  Hoerner  36 
111.  App.  360);  belting  (Moore  v  Wood'  12 
Abb.  Pr.  [N.  Y.]  393;  Holbrook  v.  Chamberlin 
116  Mass.  155,  17  Am.  Rep.  146;  Hey  v' 
Bruner,  61  Pa.  87);  boilers  (Kelsey  v  Dur- 
kee,  33  Barb.  [N.  Y.]  410;  Holbrook  v.  Cham- 
berlin, 116  Mass.  155,  17  Am.  Rep.  146-  Davis 
v.  Moss,  38  Pa.  346;  Hey  v.  Bruner  61  Pa 
87;  Moore  v.  Wood,  12  Abb.  Pr.  '[N  Y] 
393;  Lacey  v.  Giboney,  36  Mo.  320  88  Am 
Dec.  145);  boiler  placed  by  tenant  upon 
a. foundation  of  brick  and  cement  (Coop- 
er V.  Johnson,  143  Mass.  108,  9  N  E  33)- 
boiler  and  engine  placed  upon  brick  and 
stone  fou-ndations,  bolted  down  solidly  to 
the  ground,  and  walled  in  with  brick 
arches  (Conrad  v.  Saginaw  Mln.  Co.,  54  Mich 
249,,  20  N.  W.  39,  52  Am.  Rep.  817);  bowling 
alley  (Hanrahan  v.  O'Reilly,  102  Mass  201)- 
brewing  vessels   (Kelsey  v.  Durkee,   33  Barb! 

i^;fl;^h  ^'  ^""^'"/  Placed  upon  vacant 
lot  for  the  purpose  of  a  livery  stable  (Firth 
V.   Rowe,  53  N.  J.  Eq.  520);  building  erected 
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plants  and  trees  grown  by  a  nurseryman,  have  been  considered  trade  fixtures.'" 
But  chattels  that  are  so  attached  by  the  tenant  to  the  freehold  as  to  become  an  in- 
tegral part  thereof,  and  chattels  that  are  so  substituted  by  the  tenant  for  other  ar- 
ticles that  are  inferior  or  worn  out,  are  not  trade  fixures.^"  The  main  and  im- 
portant test  in  determining  a  trade  fixture  is  the  purpose  to  which  it  is  devoted. 
The  degree  and  mode  of  annexation  of  the  article  is  apparently  not  material  except 
so  far  as  it  determines  the  injury  resulting  to  the  premises,  or,  possibly,  to  the  ar- 


by  a  railroad  company  for  a  depot  (Carr  v. 
Georgia  R.  Co.,  74  Ga.  74) ;  building  annexed 
for  a  ballroom  (Ombony  v.  Jones,  21  Barb. 
520,  19  N.  T.  234);  building-  used  as  a 
warehouse  (Austin  v.  Hudson  River  R,  Co., 
25  N.  T.  334);  building  erected  as  a  cover- 
ing for  machinery  (Smith  v.  "Whitney,  147 
Mass.  479;  Brown  v.  Reno  Elec.  Light  & 
Power  Co.,  55  P.  229) ;  building  erected  by 
a  lumber  company  for  use  as  a  lumber  office 
(Security  Loan  &  Trust  Co.  v.  "Willamette 
Steam  Mills,  L.  &  M.  Co.,  99  Cal.  636;  Mac- 
donough  V.  Starblrd,  105  Cal.  15,  38  P.  510); 
but  not  a  building  substantially  erected,  and 
used  for  an  oflfice  in  connection  with  other 
purposes  (BurUhardt  v.  Hopple,  6  Ohio  Dec. 
127);  building  placed  on  a  beach  upon  sills 
supported  by  blocks  buried  in  the  sand,  and 
used  for  the  purpose  of  a  saloon  (Lewis  v. 
Ocean  Navigation  &  Pier  Co.,  125  N.  T.  341)  ; 
building  erected  by  tenants  for  miners  to 
live  In,  standing  on  posts  or  walls-  of  dry 
stone,  piled  together,  and  Intended  to  be 
merely  accessory  to  mining  operations,  and 
not  to  the  soil   (Conrad  v.  Saginaw  Min.  Co., 

54  Mich.  249,  52  Am.  Rep.  817);  building 
(large  wooden)  used  for  an  Ice  house  (An- 
toni  V.  Belknap,  102  Mass.  193);  building 
used  for  a  balloon  frame  (Cowden  v.  St. 
John,  16  Iowa,  590);  building,  erected  by 
railway  company  for  depot  purposes  (Carr 
V.  Georgia  R.  Co.,  74  Ga.  74);  building,  twen- 
ty feet  square,  with  foundation  of  mud  sills 
laid  upon  the  surface  of  the  ground  (Mac- 
donough  V.  Starblrd,  105  Cal.  15,,  38  P.  510); 
building  (an  engine  house  built  of  brick) 
used  as  a  protection  for  the  engine  of  the 
tenant  (Smith  v.  "Whitney,  147  Mass.  479, 
18  N.  E.  229);  chimney  (brick)  (Moore  V. 
"Wood,  12  Abb.  Pr.  [N.  Y.]  393);  cider  mills 
(Holmes  v.  Tremper,  20  Johns.  [N.  T.]  29); 
cisterns  of  a  refinery  (Bidder  v.  Trinidad 
Petroleum  Co.,  17  Wkly.  Rep.  153);  coal 
bin  (Seeger  v.  Pettit,  77  Pa.  437,  18  Am.  Rep. 
452);  colliery  machines  (Lawton  v.  Lawton, 
3  Atk.  13) ;  corn  mill  (Lacey  v.  Glboney, 
36  Mo.  320,  88  Am.  Dec.  145);  counter  (Guth- 
rie V.  Jones,  108  Mass.  191);  counters  and 
shelving  in  a  drug  store  (Roth  v.  Collins, 
109  Iowa,  501,  80  N.  "W.  543);  distillery  fix- 
tures (Reynolds  v.  Shuler,  5  Cow.  [N.  T.] 
323;  Moore  v.  Smith,  24  111.  512;  Smith  v. 
Moore,  26  111.  392;  Terry  v.  Robins,  5  Smedes 
&  M.  [Miss.]  291);  electric  plant,  with  dyna- 
mos and  boiler  built  upon  stone  foundations 
(Brown  v.  Reno  Electric  Light  &  Power  Co.. 

55  P.  229) ;  ■  engines  (Cook  v.  Champlain 
Transp.  Co.,  1  Denio  [N.  T.]  91;  Kelsey  v. 
Durkee,  33  Barb.  [N.  T.]  410;  Lemar  v. 
Miles,  4  "Watts  [Pa.]  330;  Lawton  v.  Lawton, 
3  Atk.  13;  Dudley  v.  "Warde,  1  Amb.  113; 
Moore  v.  Wood,  12  Abb.  Pr.  [N.  Y.]  393; 
Merritt  v.  Judd,  14  Cal.  59;  Lacey  v.  Glboney, 
36  Mo.  320;  Hey  v.  Bruner,  61  Pa.  87;  Davis 
V.    Moss,    38    Pa.    346);    furnaces    (Kelsey   v. 


Durkee,  33  Barb.  [N.  Y.]  410;  gas  fixture.'! 
(Lawrence  v.  Kemp.  1  Duer  [N.  Y.]  363; 
Guthrie  v.  Jones,  108  Mass.  191;  McKeage  v. 
Hanover  Pire  Ins.  Co.,  81  N.  Y.  38,  37 
Am.  Rep.  471);  greenhouse  used  in  gar- 
dening and  florist  work  (Pree  v.  Stuart,  39 
Neb.  220,  57  N.  "W.  991);  heating  plant  in 
laundry  (steam)  (President,  etc.,  of  Insur- 
ance Co.  of  North  America  v.  BuckstafE 
[Neb.]  92  N.  "W.  755);  hydraulic  press  (Pin- 
ney  v.  Watkins,  13  Mo.  291);  iron  rails  In 
a  mine  (Heffner  v.  Lewis,  73  Pa.  302);  ma- 
chinery worth  $10,000  piaced  in  a  sugar 
mill  by  a  tenant  (Cook  v.  Polsom,  2  Lane. 
Law  Rev.  185);  machinery  in  woolen  mill 
(Walker  v.-  Sherman,  20  Wend.  [N.  Y.]  636); 
machinery  in  cotton  mill  (Buckley  v.  Buck- 
ley, 11  Barb.  [N.  Y.]  43) ;  mill  stones  (Moore 
V.  Smith,  24  111.  512);  ovens  placed  in  a  leased 
building  by  a  tenant  for  carrying  on  the 
bakery  business  (Baker  v.  McClurg,  198 
111.  28,  59  L.  R.  A.  131);  oyster  and  lunch 
counter  (Guthrie  v.  Jones,  108  Mass.  191); 
partitions  and  box  stalls  in  a  saloon 
(Dingley  v.  Buffum,  57  Me.  381);  plat- 
form scales  (Seeger  v.  Pettit,  77  Pa. 
437,  18  Am.  Rep.  452;  Allen  v.  Kennedy, 
40  Ind.  142;  Bliss  v.  Whitney,  9  Allen 
[Mass.]  114,  85  Am.  Dec.  745) ;  railroad  rails 
(Mott  V.  Palmer,  1  N.  Y.  564;  Ford  v.  Cobb, 
20  N.  Y.  344);  railroad  iron,  spikes,  bolts, 
etc.  (Northern  Cent.  R.  Co.  v.  Canton  Co.  of 
Baltimore,  30  Md.  347) ;  salt  pans  (Lawton 
V.  Salmon,  1  H.  Bl.  259,  note;  Kelsey  v.  Dur- 
kee, 33  Barb.  [N.  Y.]  410;  Reynolds  v.  Shuler, 

5  Cow.  [N.  Y.]  323;  Mansfield  v.  Blackburne, 

6  Bing.  N.  C.  426) ;  shafting  (Moore  v.  Wood, 
12  Abb.  Pr.  [N.  Y.]  393;  Holbrook  v.  Cham- 
berlin,  116  Mass.  155,  17  Am.  Rep.  146;  Hey 
V.  Bruner,  61  Pa.  87);  sheds  (Devin  v. 
Dougherty,  27  How.  Pr.  [N.  Y.]  455);  shelves 
in  a  store  (Seeger  v.  Pettit,  77  Pa.  437,  18 
Am.  Rep.  452) ;  shrubs  planted  for  sale 
(Penton  v.  Robart,  2  East,  88;  Miller  v. 
Baker,  1  Mete.  [Mass.]  27) ;  stationary  saw 
mill  (Kile  v.  Giebner,  114  Pa.  381,  7  A.  154); 
stills  (Reynolds  v.  Shuler,  5  Cow.  [N.  Y.] 
323;  Raymond  v.  White,  7  Cow.  [N.  Y.]  319; 
Burk  V.  Baxter,  3  Mo.  207;  Heermance  v. 
"Vernoy,  6  Johns.  [N.  Y.]  5) ;  trees  planted 
for  sale  (Penton  v.  Robart,  2  East,  88;  Mil- 
ler V.  Baker,  1  Mete.  [Mass.]  27;  King  v. 
Wilcomb,   7   Barb.    [N.   Y.]    263). 

79.  A  nurseryman  may  remove  such  trees, 
shrubs,  and  plants  as  are  salable  as  such 
in  his  trade  of  nurseryman,  on  the  ground 
that  he  Is  carrying  on  a  species  of  trade 
(King  V.  "Wllcomb,  7  Barb.  [N.  Y.]  263; 
Maples  V.  Millon,  31  Conn.  598;  Brooks  v. 
Galster,  51  Barb.  [N.  Y.]  196;  Pox  v.  Bris- 
sac,  15  Cal.  223) ;  but  not  trees  cultivated 
and  used  by  a  tenant,  a  market  gardener, 
for  the  fruit  they  yield  (Wardell  v.  Usher, 
3  Scott  [N.  R.]  508). 

80.  See   ante,    note    65. 
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tide  itself,  by  its  removal  from  the  realty.  The  intention  of  the  party  making  the 
annexation,  a  test  that  is  ordinarily,  in  the  law  of  fixtures,  of  prime  importance, 
and  the  ultimate  consideration  in  determining  the  removability  of  an  annexed 
chattel,  wonld  seem  to  be  immaterial  in  those  states  where  a  trade  fixture  is  re- 
garded as  a  part  of  the  reaHy  until  severed,  for  the  reason  that  the  right  of  removal 
etists  independently  of  the  fact  that  the  article  is  a  part  of  ..le  realty.  But  the 
eases,  even  in  those  states  where  a  trade  fixture  is  regarded  as  a  part  of  the  realty, 
do  not  so  treat  the  question  of  intention ;  for,  if  the  intention  of  the  tenant  making 
the  annexation  clearly  appears  to  make  the  articles  annexed  a  permanent  accession 
to  the  freehold,  his  right  to  remove  them  as  trade  fixtures  apparently  has  been 
waived,  and  his  expressed  intention  will  control.*^  But,  in  the  absence  of  an  ex- 
pressed intention,  the  legal  presumption  is  that  the  tenant  who  erects  fixtures  upon 
his  lessor's  land  for  purposes  of  trade  intends  to  remove  them  before  the  expira- 
tion of  his  term,  and  only  upon  his  leaving  the  premises  without  removing  his 
trade  fixtures  is  the  intention  of  making  them  a  gift  to  his  landlord  imputed  to 
him.^^ 

§  5.  Domestic  fixtures. — ^The  term  "domestic  fixtures"  is  applied  to  those  ar- 
ticles of  domestic  convenience  which  are  annexed  to  the  premises  by  the  tenant  for 
the  more  advantageous  use  of  the  premises,  and  such  fixtures  are  removable  by 
the  tenant,  provided  that  no  material  injury  thereby  results  to  the  realty,  or  to  the 
substantial  characteristics  of  the  articles  themselves.*'  This  rule,  or,  rather,  ex- 
ception to  the  old  common-law  rule  in  favor  of  the  landlord,  developed  later,  as  a 
further  indulgence  allowed  the  tenaat  beyond  the  exception  stated  in  favor  of 
"trade  fixtures."  The  grounds  of  this  rule  are  based  on  the  fact  that  these  fixtures 
are  erected  only  for  temporary  purposes,  and  as  a  matter  of  convenience,  while  the 
tenant  occupies  the  premises,  and  are  not  intended  to  become  a  part  of  the  realty, 
and  that  it  would  be  extremely  harsh  and  disadvantageous  to  tenants  to  require 
that  all  articles  annexed  by  the  tenant  for  his  better  domestic  convenience  should 
immediately  become  the  property  of  the  landlord.**  It  will  be  noted  that  the 
reason  for  the  rule  is  different  from  that  asserted  for  "trade  fixtures."  TJnder  the 
head  of  "domestic  fixtures"  the  early  cases  included  mostly  annexed  chattels  that 
were  purely  personalty  in  their  nature,  such  as  were  useful  and  convenient  for 
domestic  purposes  in  and  about  a  house,  and  often  the  personal  nature  of  tbese 
articles  was  the  principal  ground  upon  which  they  were  protected  as  removable. 
Most  of  the  articles  falling  within  this  class  of  fixtures  are  utensils  and  machines, 
perfect  chattels  in  themselves,  and  serving  as  substitutes  for  mere  movable  furni- 
ture.'°  Thus,  ranges  and  stoves  fixed  in  brickwork,  fixed  beds  and  tables,  furnaces, 
gas  fixtures,  pumps,  clocks,  window  blinds,  bath  tubs,  water  closets,  and  other 


81.  In  Llnahan  v.  Barr,  41  Conn.  471, 
where  a  tenant  erected  a  brick  building  on 
foundation  walls,  upon  which  a  leased  build- 
ing- had  been  previously  destroyed  by  fire, 
it  was  held  that  his  declarations  to  the  effect 
that  he  knew  his  erection  would  belong  to 
the  landlord,  and  that  he  did  not  intend  to 
remove  the  same  at  the  expiration  of  his 
tenancy,  were  admissible  as  showing  his 
intention.  See,  also,  Wall  v.  Hinds,  4  Gray 
[Mass.]  271,  64  Am.  Dec.  64;  Morey  v.  Hoyt, 
62  Conn.  553;  Seeger  v.  Pettit,  77  Pa.  437, 
18  Am.  Rep.  452;  Carver  v.  Gough,  153  Pa. 
225. 

82.  In  Hill  V.  Sewald,  53  Pa.  271,  the  court 
said  that  "the  same  want  of  intention  to 
convert  is  imputed  to  a  tenant  who  attaches 


to  the  land  fixtures  for  the  use  of  his  busi- 
ness, the  law  presuming,  in  favor  of  trade, 
that  he  meant  to  remove  them  before  the 
end  of  his  term;  and  it  is  only  on  leaving 
without  removal  that  the  intention  to  make 
a  gift  of  them  to  the  landlord  is  imputed 
to  him."     [See,   also,    4   C.  L.    398,   n.   15  1 

83.  Hayford  V.  Wentworth,   97   Me    347 

84.  "The  reason  of  the  relaxation  of  the 
rule  Is  found  in  the  public  policy  and  con- 
venience which  permit  the  tenant  to  make 
the  most  profitable  and  comfortable  use  of 
the  premises  demised  that  can  be  obtained 
consistently  with  the  rights  of  the  owner 
I-  tl^e  freehold."  Gaffleld  v.  Hapgood.  17 
Pick  [Mass.]  192.  See  Tyler,  Flxt  p.  385 
Ewell,  Fixt   p.  127.  ' 
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chattels  annexed  for  convenience,  have  been  considered  "domestic  fixtures.'"'  But, 
apparently,  the  oases  have  never  extended  the  doctrine  as  to  "domestic  fixtures"  so 
as  to  include  large  articles,  such  as  a  house  built  by  a  tenant  for  habitation,  a  barn, 
or  other  building;  for  such  an  article,  being  of  a  substantial  size,  and  not  temporarily 
constructed,  is  deemed  to  have  been  annexed  perpetui  usus  causa,  and  is  not  re- 
movable, although,  if  the  same  had  been  erected  for  the  purposes  of  a  trade,  the 
contrary  rule  would  obtain.'^  In  determining  what  fixtures  are  removable  under 
this  rule,  nearly  the  same  principles  of  law  are  applicable  as  in  the  case'of  "trade 
fixtures,"  although  the  law  is  much  more  strictly  applied  to  this  class  of  fixtures 
than  to  "trade  fixtures."  The  usual  tests  applicable  to  fixtures — ^the  nature  cf  the, 
article  annexed,  its  mode  and  degree  of  annexation,  the  purpose  to  which  it  is  put, 
and  its  adaptability  to  that  purpose,  together  with  the  intention  of  the  party  mak- 
ing the  annexation — are  all  co-ordinately  and  effectively  applied  in  determining  the 
removability  of  the  article  as  a  "domestic  fixture." 

§  6.  Ornamental  fixtures. — The  same  principles  and  rules  apply  to  articles 
annexed  for  ornamental  purposes  as  to  "domestic  fixtures,"  and  the  same  reason  for 
the  extension  of  the  exception  in  the  common-law  rule  in  favor  of  the  tenant  exists. 
Such  articles,  when  devoted  to  purposes  of  mere  ornament  by  the  tenant,  and  when 
severable  without  material  injury  to  the  freehold  or  to  themselves,  are  removable. 
There  are  not  many  modern  decisions  on  this  particular  topic,  for  the  reason, 
perhaps,  that  the  great  majority  of  modem  ornamental  articles  are  of  a  chattel  na- 


85.  Amos    &   Ferard,    Flxt.    ;    84. 

86.  See  Tyler,  Fixt.  p.  366  et  seq.,  and 
Ewell,  Flxt.  p.  137,  as  to  the  English  oases 
holding-  that  stoves,  ranges,  ovens,  boilers, 
chimney  pieces,  pier  glasses,  and  furnaces, 
together  with  other  household  articles,  are 
removable.  A  fire  frame  fixed  In  a  common 
fireplace,  with  bricks  on  the  sides,  laid  in 
between  the  sides  of  the  fire  frames  and 
the  jambs  of  the  fire  places,  are  domestic 
fixtures.  Gaflleld  v.  Hapgood,  17  Pick. 
[Mass.]  192,  28  Am.  Dec.  290.  So,  a  "wash- 
down  siphon  water  closet"  and  Its  appurten- 
ances, placed  In  a  business  ofiioe,  in  the 
customary  way,  and  connected  with  the  soil 
pipe,  by  a  tenant  at  will  for  his  own  use. 
Is  removable  by  the  tenant.  Hayford  v. 
Wentworth,  97  Me.  347.  So,  a  porcelain  bath 
tub,  standing  on  four  legs,  connected  with 
soil  pipes  and  a  hot-water  heater,  in  a  dwel- 
ling house.  Philadelphia  Mortg.  &  Trust  Co. 
V.  Miller,  20  Wash.  6Q7,  44  L..  R.  A.  559,  72 
Am.  St.  Rep.  138.  The  following  have  been 
held  removable  as  "domestic  fixtures":  Cis- 
terns and  sinks  (Wall  v.  Hinds,  4  Gray 
[Mass.]  256,  64  Am.  Deo.  64) ;  gas  fixtures 
(Wolff  V.  Sampson  [Ga.]  Bl  S.  B.  335,  cited 
ante,  Landlord  and  Tenant,  §  5  F.)  Just  as, 
in  the  early  history  of  the  law,  candelabra, 
chandeliers,  and  other  apparatus  for  lighting 
purposes  were  removable  by  the  tenant  as 
fixtures  erected  by  the  tenant  for  domestic 
convenience,  so,  gas  fixtures  have  universally 
been  held  to  be  removable,  on  the  ground 
that  they  are  merely  substitutes  for  the 
lamps,  candlesticks,  and  chandeliers  formerly 
used  to  hold  candles.  In  Capehart  v.  Foster, 
61  Minn.  132,  63  N.  W.  257,  the  court  said 
that  this  doctrine  was  rather  doubtful  in 
principle,  but  was  too  well  established  as 
the  law  of  the  country  generally  to  be  over- 
turned, and  that  the  rule  must  be  regarded 
as  rather  an  arbitrary  exception  to  the  gen- 


eral rule.  In  this  case,  two  hundred  and 
sixty-eight  gas  fixtures,  consisting  of  gas 
chandeliers  and  burners,  screwed  onto  the 
ends  of  gas  pipes  projecting  from  the  walls, 
were  held  removable,  -vvrhile  one  hundred 
and  eighty-four  steam  radiators,  attached 
to  the  steam  pipes  at  the  floors  on  which 
they  rested,  by  being  screwed  to  those  pipes, 
and  an  electric  annunciator  attached  to  the 
wall  and  to  the  wires  of  the  electric  bell 
system,  were  held  to  be  a  part  of  the  realty. 
These  fixtures  that  are  removable  include, 
generally,  the  chandeliers  and  burners,  al- 
though the  rule  has  been  extended  to  gas 
stoves  (Vaughen  v.  Haldeman.  33  Pa.  522), 
to  a  gasometer,  and  an  apparatus  for  gener- 
ating gas  (Hays  v.  Doane,  11  N.  J.  Eq.  84), 
but  not  to  gas  pipes  (Gas  Company  v.  Hunt- 
er, 2  R.  I.  157);  but  where  gas  pipe  was 
passed  through  the  floors  and  partitions, 
and  held  to  the  walls  by  metal  bands,  and 
was  removable  without  Injury  to  the  build- 
ing, it  was  held  removable  (Wall  v.  Hinds, 
4  Gray  [Mass.]  256).  See  Lawrence  v.  Kemp, 
1   Duer    [N.    T.]    363;    Beardsley  v.    Sherman, 

1  Daly  [N.  T.]  325;  Freeland  v.  Southworth, 
24  Wend.  [N.  T.]  191;  Shaw  v.  Lenke,  1 
Daly  (N.  T.)  487;  Funk  v.  Brigaldi,  4  Daly 
[N.  T.]  359;  MoKeage  v.  Hanover  Fire  Ins. 
Co.,  81  N.  T.  38;  Guthrie  v.  Jones,  108  Mass. 
191  (gas  pipes) ;  Towne  v.  Fiske,  127  Mass. 
125  (portable  Iron  furnace);  Rogers  v.  Crow, 
40  Mo.  91;  Montague  v.  Dent,  10  Rich.  Law 
[S.  C]  135;  Jarechi  v.  Philharmonic  Soc,  79 
Pa.  403;  MoCracken  v.  Hall,  7  Ind.  30  (pump); 
Bank  v.  North,  160  Pa.  303,  28  A.  694  (steam 
radiators).  Contra,  Capehart  v.  Foster,  61 
Minn.  132,   63  N.  W.   257. 

87.     Swell,  Fixt.,  p.  132;  Buckland  v.  But- 
terfield,  2  Brod.  &  B.  E4;  Jenkins  v.  Gething, 

2  Johns.  &  H.  520;  Ombony  v.  Jones.  19  N. 
T.    234. 
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ture.  The  following  articles  have  been  eonadered  ornamental  fixtures :  Hangings, 
tapestry,  and  pier  glasses  nailed  to  the  walls  or  panels  of  a  house,  marble  chimney 
pieces,  cornices,  etc.*' 

§  7.  Agricultural  fixtures. — Fixtures  erected  by  a  temant  for  agricultural 
purposes,  and  for  the  better  enjoyment  of  the  immediate  profits  of  the  land,  were 
early  held,  in  the  leading  case  of  Elwes  v.  Maw,*"  to  be  irremovable  by  the  tenant, 
and  the  doctrine  laid  down  in  that  case  has  been  followed,  mainly,  in  the  United 
States  decisions,  ■  although  there  have  been  numerous  opinions,  by  way  of  obiter 
dicta  and  otherwise,  criticising  the  doctrine  enunciated  in  that  case,  and  apparent- 
ly extending  the  right  of  removal  to  and  including  this  class  of  fixtures,""  but  it 
may  be  noted  that  in  nearly  all  of  the  cases  where  the  rule  stated  is  attacked,  the 
removability  of  the  fixture  at  issue  is  decided  upon  the  fact  that  it  comes  within 


88,  In  Buckland  v.  Butterfield,  2  Brod. 
&  B.  54,  a  conservatory  constructed  -with 
sliding  glasses  and  paved  with  Portland 
stone,  was  attached  to  a  house  by  cantilev- 
ers let  nine  inches  into  the  wall.  The  re- 
moval of  this  conservatory  exposed  the  side 
of  the  house  to  which  it  had  been  attached. 
The  question  arose  as  to  whether  this  ar- 
ticle of  ornament  was  removable.  The  court 
said:  "On  the  one  hand  it  is  clear  that 
many  things  of  an  ornamental  nature  may  be, 
in  a  degree,  aflixed,  and  yet,  during  the 
term,  may  be  removed;  and,  on  the  other 
hand,  it  is  equally  clear  that  there  may  be 
that  sort  of  fixing  or  annexation  which, 
though  the  building  or  thing  annexed  may 
have  been  merely  for  ornament,  will  yet 
make  the  removal  of  it  waste.  The  general 
rule  is  that,  where  a  lessee,  having  annexed 
a  personal  chattel  to  the  freehold  during 
his  term,  afterwards  takes  it  away,  it  is 
waste.  In  the  progress  of  time,  this  rule 
has  been  relaxed,  and  many  exceptions  have 
been  grafted  upon  it.  One  has  been  in 
favor  of  matters  of  ornament,  as  ornamental 
chimney  pieces,  pier  glasses,  hangings, 
wainscot  fixed  only  by  screws,  and  the  like. 
Of  all  these  it  is  to  be  observed  that  they 
are  exceptions  only,  and  therefore,  though 
to  be  fairly  considered,  not  to  be  extended." 
See,  also,  D'Byncourt  v.  Gregory,  15  Wkly^ 
Rep.  186,  Tvhere  pieces  of  statuary  were 
considered,  not  mere  articles  of  ornament, 
but  as  belonging  to  the  architectural  design 
of  the  house.  In  re  De  Falbe,  70  Law  J.  Ch. 
286,  1  Ch.  523.  84  Law  T.  273,  49  Wkly.  Rep. 
455. 

89.  Elwes  v.  Maw,  3  Bast,  38.  In  this 
case,  a  tenant  for  years  erected  upon  a  farm, 
consisting  of  a  messuage,  barns,  stable,  out- 
houses, and  other  buildings,  a  beast  house, 
a  carpenter  shop,  a  fuel  house,  a  cart  house, 
a  pump  house,  and  a  fold  yard.  These  build- 
ings of  the  tenant  were  of  brick  and  mortar, 
and  tiled,  and  the  foundations  of  them  about 
a  foot  and  a  half  deep  in  the  ground.  The 
question  arose  as,  to  the  right  of  the  tenant 
to  remove  them.  Lord  Ellenborough  deliv- 
ered the  opinion  of  the  court,  and  said: 
"This  was  an  action  on  the  case  in  the 
nature  of  waste  by  a  landlord,  the  rever- 
sioner in  fee,  against  his  late  tenant.  •  •  • 
The  general  rule  on  the  subject  of  fixtures 
is  that  which  is  laid  down  in  the  Year  Book. 
•  •  •  to  the  following  effect,  namely:  that 
when  a  lessee,  having  annexed  anything  to 
the  freehold  during  his  term,  takes  it  away. 


it  is  waste:  but  upon  this  rule  certain  ex- 
ceptions have  at  various  times  been  attempt- 
ed to  be  engrafted  in  favor  of  trade.  The 
principal  one  of  such  exceptions  is  the  ten- 
ant's right  to  remove  those  utensils  which 
he  may  set  up  in  relation  to  his  trade; 
*  *  •  but  no  adjudged  case  has  yet  gone 
the  length  of  establishing  that  buildings 
subservient  to  purposes  of  agriculture,  as 
distinguished  from  those  of  trade,  have  been 
removable  by  an  executor  of  tenant  for  life, 
nor  by  the  tenant  himself,  who  built  them 
during  his  term.  •  •  •  But  the  case  of  build- 
ings for  trade  has  been  always  put  and 
recognized  as  a  known,  allowed  exception 
from  the  general  rule  which  obtains  as  to 
other  buildings,  and  the  circumstance  of  its 
being  so  treated  and  considered  establishes 
the  existence  of  the  general  rule  to  which 
it  is  considered  as  an  exception.  To  hold 
otherwise,  and  to  extend  the  rule  in  favor 
of  tenants  in  the  latitude  contended  for  by 
the  defendant,  would  be,  as  appears  to  me, 
to  introduce  a  dangerous  innovation  into 
the  relative  state  of  rights  and  interests 
holden  to  subsist  between  landlord  and  ten- 
ants; but  its  danger  or  probable  mischief 
is  not  so  popularly  a  consideration  for  a 
court  of  law  as  whether  the  adoption  of  such 
a  doctrine  would  be  an  innovation  at  all, 
and,  being  of  opinion  that  It  would  be  so, 
and  contrary  to  the  uniform  current  of  legal 
authorities  upon  the  subject,  we  feel  our- 
selves, in  conformity  to  and  in  support  of 
those  authorities,  obliged  to  pronounce  that 
the  defendant  had  no  right  to  take  away 
the  erections  stated  and  described  in  this 
case." 

»0.  In  Van  Ness  v.  Pacard,  2  Pet.  [U.  S  ^ 
137,  7  Law.  Ed.  374,  the  court  said,  in  ref- 
erence to  the  case  of  Elwes  v.  Maw  "The 
court  there  decided  that,  in  th«  case  of 
landlord  and  tenant,  there  had  been  no  re- 
laxation of  the  general  rule  in  cases  of  erec- 
tions solely  for  agricultural  purposes,  how- 
ever beneficial  or  important  they  might  be 
as  improvements  of  the  estate.  Being  once 
annexed  to  the  freehold  by  the  tenant  they 
became  a  part  of  the  realty,  and  could  never 
afterwards  be  severed  by  the  tenant.  The 
distinction  is  certainly  a  nice  one  between 
fixtures  for  the  purposes  of  trade  and  fix- 
tures for  agricultural  purposes;  at  least  in 
those  cases  where  the  sale  of  the  produce 
constitutes  the  principal  object  of  the  ten- 
ant, and  the  erections  are  for  the  purpose 
of  such  a  beneficial  enjoyment  of  the  estate 
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the  recognized  exception  in  favor  of  trade,  domestic,  or  ornamental  fixtures.'^ 
Thus,  in  Van  Ness  v.  Pacard,  a  house  erected  and  occupied  by  a  tenant  with  his 
family  was  removable  for  the  reason  that  it  came  within  the  exception  in  favor  of 


*    *    •    It  might,  therefore,  deserve  considera- 
tion "whether,  in  case  the  doctrine  were  not 
previously    adopted   in   a   state   by   some   au- 
thoritative practice  or  adjudication,  it  ought 
to  be  assumed  by  this  court  as  a  part  of  the 
jurisprudence  of   such   state,   upon   the   mere 
looting  of  its  existence  in  the  common  law." 
In  Dubois  v.  Kelly,  10  Barb.  [N.  Y.].496,  the 
court  said:     "This  distinction  [between  trade 
and   agricultural   fixtures],    although   it    may 
not  have  been,  in  any  single  instance,  broken 
down  by  any  adjudged   case,   has   not,   I  am 
persuaded,    been   regarded   with    much   favor 
in  this  country,  if,  indeed,  it  has  in  Bngia.nd. 
The    foundation   upon  which   It  rests   is   nar- 
row and  artificial.     The  general  policy  which 
has   created    exceptions    to   the    general    rule, 
that  whatever  is  affixed  to  the  freehold  can- 
not  be  removed   without  the   consent   of  the 
owner    of    the    inheritance,    applies    as    well 
to  erections   for  agricultural  and  other   pur- 
poses   as    to    erections    for    the    purposes    of 
trade."    But   see    Ombony    v.    Jones,    19    N.    Y. 
234.     In     Harkness     v.     Sears,     26     Ala.     493, 
62     Am.     Dec.     742,     the     court     said:      "The 
interest  of  the  owner  of  the  soil,  as  well  as 
public  policy,  in  America,  required  that  erec- 
tions   for    agricultural    purposes,    put    upon 
the  land  by  a  tenant,  should  receive  the  same 
protection   in    favor    of   the   tenant   that  was 
extended    by    the    common    law    of    England 
to  fixtures  made  lor  the  purposes  of  trade." 
This,  however,  is  a  mere  dictum,  for  in  this 
case    a   cog   "wheel    let   into    the    ground,    and 
connected  with  a  turning  lathe,  was  held   to 
be   a  part  of  the   realty,  as   between  vendor 
and  vendee.     See,  also,  Davis'  Adm'r  v.  East- 
ham,    81    Ky.    116.      In   Wing  v.   Gray,    36   Vt. 
261,    where   hop    poles   were   held   removable 
by   a  tenant,  the  court   alluded  to   the  criti- 
cisms  made   in  this   country  to   the  principle 
laid   down   by   Elwes   v.   Maw,    3    East,    38,    in 
respect    to    erections    lor    agricultural    pur- 
poses.    In  McMath  v.  Levy,  74  Miss.   450,  the 
court  said:      "The   simple   question   presented 
by  this   appeal  is,   may   a  purchaser  Irom   a 
tenant    who    bought    and     put    upon     leased 
premises — a    plantation — a     gin,     condenser, 
etc.,  with  the  Intention  ol  removing  them  at 
pleasure,   remove  and  hold  them  against  the 
landlord?     The   question   is    easily   answered. 
Against  the  general  doctrine  of  fixtures  made 
by  one  upon  the  premises  of  another,  there 
have  always  been  generous  exceptions  in  fa- 
vor  of  trade,   manufactures,   and,   as   in   the 
case  before  us,  tenants.     The  placing  of  gins, 
condensers,    etc.,    on    plantations    cultivated 
largely  in  our  staple  product,  cotton,  are  es- 
sential  to  the  preparation   and   manufacture 
of  the   article   for  market,   and  the  rights    of 
tenants,  as  against  their  landlords,  are  not  to 
be  doubted."     See.  also.  Carver  v.  Gough,  153 
Pa.  225.     In  Perkins  v.  Swank,  43  Miss.    349, 
where  an  engine  and  other  saw-mill  machin- 
ery were  held  to  be  a  part  of  the  realty  as 
between  the  parties  standing  in  the  relation- 
ship of  vendor   and  vendee,   the   court   said: 
"The  English   courts  seem   to  have   made   no 
relaxation  in  favor  of  erections  for  agricul- 
tural uses;  but  it  is  otherwise  in  the  United 
States."     The   court   cites   in   support   of  the 


statement  Van  Ness  v.  Pacard,  2  Pet.  [U.  S.] 
147,  7  Liaw.  Ed.  374,  where  the  tenant  was 
allowed  to  remove  the  fixture  in  question 
on  the  ground  that  it  was  a  "mixed  case." 
By  St.  14  and  15  Vict.  c.  25,  §  3,  it  is  pro- 
vided that  If  any  tenant  of  a  farm  or  land 
shall,  after  the  passing  of  that  act,  with  the 
consent  In  writing  ol  the  landlord,  for  the 
time  being,  at  his  own  cost  and  expense, 
erect  any  farm  building,  either  detached  or 
otherwise,  or  put  up  any  other  building, 
engine,  or  machinery,  either  for  agricultural 
purposes  or  for  the  purposes  of  trade  and 
agricultural  (which  shall  not  have  been  erect- 
ed or  put  up  in  pursuance  of  some  obligation 
in  that  behalf),  then  all  such  buildings,  etc., 
shall  be  the  property  of  such  tenant,  and 
removable  by  him,  notwithstanding  the  same 
may  consist  ol  separate  buildings,  or  the 
same  or  any  part  thereof  may  be  built  in 
or  permanently  afllxed  to  the  soil;  so  as 
the  tenant  making  any  such  removal  do  not 
in  any  wise  injure  the  land  or  buildings  be- 
longing to  the  landlord,  or  otherwise  do  put 
the  same  in  like  or  as  good  plight  and  con- 
dition as  the  same  were  in  before  the  erec- 
tion of  the  things  so  removed.  Before  re- 
moval, however,  every  tenant  must  give  to 
the  landlord,  or  his  agent,  a  month's  notice 
in  writing  of  his  intention,  and  the  landlord 
may  thereupon  elect  to  purchase  the  things 
so  proposed  to  be  removed,  whereupon  the 
right  to  remove  shall  cease.  The  value  is 
to  be  ascertained  by  two  referees  (one  chos- 
en by  each  party)  or  their  umpire,  and  is 
to  be  paid  or  allowed  in  account  by  the  land- 
lord. See,  also,  to  a  similar  effect,  38  and 
39  Vict.  c.  92.  See,  also,  Davis'  Adm'r  v. 
Eastham,  81  Ky.  116.  Dicta  extending  the 
rights  of  removal:  ""Whatever  erections  he 
[the  tenant]  made  while  in  possession  of  the 
premises  for  the  more  beneficial  enjoyment 
of  the  same  he  had  a  right  to  remove  before 
the  expiration  of  the  term,  provided  they 
could  be  severed  without  material  injury  to 
the  freeliold.  As  between  landlord  and  ten- 
ant, the  rule  in  regard  to  the  removal  of 
fixtures  is  most  liberally  construed  in  favor 
of  the  latter.  As  the  landlord  pays  nothing 
for  the  improvements  put  up  by  the  tenant, 
policy  and  justice  demand  that  the  tenant 
should  be  allowed  to  remove  the  additions  or 
improvements  unless  the  removal  would  op- 
erate to  the  prejudice  of  the  inheritance  by 
leaving  it  in  a  worse  condition  than  when  he 
took  possession."  Bircher  v.  Parker,  40  Mo. 
118.  Also  Lacey  v.  Giboney,  36  Mo.  320.  See 
Ross  V.  Campbell,  9  Colo.  App.  38;  Hedderich 
v.  Smith,  103  Ind.  203,  53  Am.  Rep.  509. 

91.  In  Dubois  v.  Kelly,  10  Barb.  [N.  Y.]  496, 
the  building  was  held  removable  on  the 
ground  that  the  landlord  had,  by  express 
agreement,  given  the  privilege  to  tlie  tenant, 
or  that  it  might  be  regarded  as  an  erection 
for  purposes  of  trade.  See  "Wliiting  v.  Bras- 
tow,  4  Pick.  [Mass.]  310.  See,  also,  McMath 
V.  I^evy,  74  Miss.  450.  where  it  was  held 
that  a  cotton  gin  could  be  removed  by  one 
purchasing  it  from  a  tenant.  The  court  here 
stated:  "Against  the  general  doctrine  of 
fixtures   made   by   one   upon   the    premises   of 
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trade.**  So,  in  Holmes  v.  Tremper,  a  cider  mill  and  press  were  held  removable  as 
coming  under  the  head  of  a  mixed  case,  being  partly  devoted  to  the  enjoyment  of 
tlie  land,  and  partly  to  the  exercise  of  a  trade. "^  In  this  connection  there  is  no  dis- 
tinct rule  in  regard  to  agricultural  fixtures  apart  from  the  law  of  fixtures  generally, 
but  rather  the  exception  granted  to  tenants  in  favor  of  their  trade,  domestic,  or  or- 
namental fixtures  has  never  been  extended  so  as  to  include  articles  attached  by  the 
tenant  for  mere  agricultural  purposes.  As  stated  in  a  Pennsylvania  ease,"*  there 
are  strong  reasons  why  these  exceptions  granted  to  the  tenant  should  not  be  extended 
to  agrisultural  fixtures,  on  the  ground  that  the  best  interests  of  agriculture  would 
be  greatly  retarded;  furthermore,  such  an  exception  would  serve  to  obliterate  en- 
tirely the  law  of  fixtures  as  far  as  the  landlord  and  tenant  are  concerned.  The 
liberality  with  which  the  courts  have  construed  the  term  "trade"  as  applied  to 
fixtures,  and  the  general  principles  and  tests  used  in  determining  a  fixture,  has  pre- 
vented any  great  injustice  from  arising  to  agricultural  tenants.  As  the  general 
rule  of  the  law  of  fixtures  applies  to  agricultural  fixtures,  it  is  needless  to  advert 
to  specific  instances  of  such  fixtures. 

Manure. — However,  under  this  head,  the  question  as  to  when  manure  made  on 
the  demised  premises  belongs  to  the  landlord,  and  when  to  the  tenant,  is  particular- 
ly noteworthy.  Manure  made  on  the  farm,  and  from  the  produce  of  the  farm,  is 
generally  considered  a  part  of  the  realty;"'  but  manure  not  ma'de  in  the  course  of 


another,  there  have  always  been  generous 
exceptions  in  favor  of  trade,  manufactures, 
and,  as  in  the  case  before  us,  tenants.  The 
placing-  of  gins,  condensers,  etc.,  on  planta- 
tions cultivated  largely  in  our  staple  product, 
— cotton,- — are  essential  to  the  preparation 
and  manufacture  of  the  article  for  market, 
and  the  rights  of  tenants,  as  against  their 
landlords,  are  not  to  be  doubted."  See  Hark- 
ness  V.  Sears,  26  Ala.  493,  62  Am.  Dec.  742; 
Wing  V.   Gray,    36  Vt.    261. 

92.  "Van  Ness  V.  Pacard,  2  Pet.  [U.  S.]  137, 
7  La-sv.  Ed.  374. 

93.  Holmes  V.  Tremper,  20  Johns.  [N. 
Y.]   29. 

94.  In  the  case  of  McCullough  v.  Irvine's 
Bx'rs,  13  Pa-  440,  the  court  said:  "The  ex- 
ceptions have  been  carried  very  far  by  some 
decisions  in  the  Eastern  states,  particularly 
in  Whiting  v.  Brasto-w,  4  Pick.  [Mass.]  310; 
Holmes  v.  Tremper,  20  Johns.  [N.  Y.]  29,  and 
also  in  Van  Ness  v.  Pacard,  2  Pet.  [U.  S.]  137, 
7  La-w-.  Ed.  374.  It  is,  ho-wever,  in  some- 
-what  loose  expressions  of  the  court  in  those 
cases,,  and  not  from  the  cases  themselves, 
that  the  principle  asserted  by  the  court 
belo-vv  derives  some  countenance.  The  first, 
-where  the  dicta  is  the  most  latitudinarian, 
•was  merely  the  removal  of  a  padlock  and 
some  loose  boards,  about  -which  there  never 
could  have  been  any  reasonable  doubt.  The 
second  -was  the  removal  of  a  cider  press  by 
the  tenant;  and  there  no  reasonable  doubt 
of  its  being  an  implement  for  the  manu- 
facture of  cider  would  be  entertained.  The 
last  case  runs  to  a  little  more  magnitude, 
for  it  was  removing  a  sort  of  a  house,  but 
a  house  erected  for  the  purpose  of  manufac- 
turing a  commodity,  *  •  *  and  the  decision 
goes  expressly  on  the  ground  of  its  not 
being  a  dwelling  house.  But  none  of  these 
cases,  either  expressly  or  by  implication, 
overrule  or  Impeach  the  case  of  Elwes  v. 
Maw,  3  East,  38,  in  which  it  was  held  that 
an    agricultural    tenant    could    not    remove, 


during  the  continuance  of  his  lease,  a  beast 
house,  carpenter  shop,  and  fuel  house,  etc., 
erected  for  the  use  of  the  farm,  even  though 
he  left  the  premises  as  he  found  them.  In 
that  case  the  whole  law  on  that  subject  was 
ably  reviewed;  and  although  it  is  an  English 
case,  I  believe  it  to  be  the  law  of  Pennsyl- 
vania, and  for  the  very  same  reason  that 
the  court  below  give  for  a  contrary  opinion. 
In  my  judgment,  that  is  a  rule  which  tends 
to  promote  the  interests  of  agriculture, 
whilst  its  converse  would  tend  to  retard  and 
impede  its  progress.  We  must  have  many 
tenancies  for  life  in  Pennsylvania  by  will, 
by  deed,  and  by  descent;  and  if  the  tenant, 
after  having  enjoyed  the  fruits  of  the  land 
during  perhaps  a  long  life,  may,  just  before 
his  death,  strip  it  of  the  fences  he  has  built, 
and  the  house  and  barn  he  has  erected,  be- 
cause the  advance  in  the  improvement  and 
commerce  of  the  country  would  leave  the 
land  of  as  much  intrinsic  value  as  when  he 
took  possession,  and  convert  it  into  a  solitary 
waste  for  the  winds  to  moan  over,  the  ten- 
ant of  a  new  generation  will  have  to  take 
the  land  as  it  was  a  generation  before,  and 
commence  improvements  de  novo.  This  I 
apprehend,  would  be  a  slovenly  mode '  of 
promoting  the  interests  of  agriculture." 

95.  Manure  made  under  a  farming  lease 
in  the  usual  course  of  husbandry  is  a  part 
of  the  realty,  and  irremovable  by  the  tenant 
Middlebrook  v.  Corwin,  15  Wend  [N  Y  ] 
169;  Perry  v.  Carr,  44  N.  H.  118;  Gallagher 
V.  Shipley,  24  Md.  418,  87  Am.  Dec  611- 
Plumer  v.  Plumer,  30  N.  H.  558;  Lewis  v' 
Lyman,  22  Pick.  [Mass.]  442;  Lewis  v.  Jones, 
17  Pa.  262.  [Ante,  Landlord  and  Tenant  § 
5  P.]  Contra,  Smithwiek  v.  Ellison  24  N 
C.  326,  38  Am.  Dec.  697.  Likewise  as  to 
manure  made  upon  a  dairy  farm  under  a 
\%l^%,Y'^^^r."'-  ^y™an,  22  Pick.  [Mass.] 
437;  Wain  v.  Connor,  5  Clark  [Pa.]  164.  It  is 
immaterial  that  such  manure  is  lying  about 
in  heaps  about  the  barn  or  yard.     Lassell  v. 
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husbandry,  or  from  produce  obtained  elsewhere,  or  upon  demised  premises  that  are 
not  agricultural,  or  made  in  connection  with  some  trade,  as  in  a  livery  stable,  is  re- 
movable by  the  tenant."" 

Straw. — So,  straw,  being  a  part  of  the  qrop,  is  removable  by  the  tenant."'' 
§  8.  Mixed  cases. — Wliere  chattels  are  annexed  to  the  freehold  by  the  tenant 
partly  for  purposes  of  trade,  and  partly  to  enjoy  the  profits  of  the  land,  or  for  do- 
mestic convenience,  there  is  constituted  a  "mixed  case,"  as  it  is  generally  termed. 
In  such  cases,  the  same  principles  of  law  are  applicable  as  to  trade  fixtures,  if  it 
is  clearly  discernible  that  the  annexed  article  is  in  some  manner  used  for  carrying 
on  a  species  of  trade.  This  principle  was  early  recognized  in  the  English  cases, 
first,  in  respect  to  steam  engines  and  machinery  used  in  collieries,  where  it  was  evi- 
dent that  the  annexed  articles  were  used  both  for  the  enjoyment  of  the  estate  and 
for  carrying  on  a  species  of  trade,  and  then  to  a  cider  press  and  mill."'  So,  the 
principle  has  been  extended  to  machines  and  erections  placed  by  a  tenant  upon  the 
realty  for  the  purpose  of  procuring  or  preparing  minerals,  lime,  alum,  pottery,  and 
manufacturing  bricks."  So,  it  extends  to  hothouses,  greenhouses,  trees,  shrubs, 
etc.,  placed  by  a  nurseryman  or  gardener  on  or  in  the  realty.^™  It  includes  build- 
ings erected  by  the  tenant  on  the  demised  premises,  and  used  partly  for  trade  pur- 
poses, and  partly  for  domestic  purposes.     In  Van  Ness  v.  Pacard.^"^  a  tenant  for 


Reed,  6  Me.  222;  Sawyer  v.  Twiss,  26  N.  H. 
345.  Or  that  it  is  made  from  the  hay  of  the 
tenant  raised  upon  the  demised  premises. 
Wetherbee  v.  Ellison,  19  Vt.  379.  Manure 
made  from  some  hay  and  some  grain 
brought  upon  the  prenaises  from  without, 
does  not  entitle  it  to  be  removed  by  the 
tenant  if  it  be  commingled  with  manure 
made  from  the  produce  of  the  land.  Lewis 
V.  Jones,  17  Pa.  262,  55  Am.  Deo.  550;  Liassell 
V.  Reed,  6  Me.  222.  But  manure  not  made 
In  the  usual  course  of  husbandry,  and  in 
connection  with  some  trade,  is  removable 
by  the  tenant.  So  held  in  Gallagher  v.  Ship- 
ley, 24  Md.  418,  87  Am.  Dec.  611,  where  the 
land  was  used  for  a  corral  for  herding  large 
numbers  of  cattle  brought  there  to  be 
slaughtered  for  use  in  the  armies  of  the 
United  States,  and  the  cattle  were  fed  with 
fodder  from  abroad.  [Accords,  2  C.  L.  681, 
n.  52.]  Likewise  in  Carroll  v.  Newton,  17 
How.  Pr.  [N.  T.]  189,  where  a  tenant  of  a 
house,  barn,  grocery,  and  garden  used  the 
barn  for  keeping  18  or  20  head  of  horses, 
and  fed  them  with  provender  brought  from 
without.  Manure  made  iTpon  premises  In 
connection  with  a  livery  stable  is  re- 
movable. Daniels  v.  Pond.  21  Pick.  [Mass.] 
367,  32  Am.  Dec.  269.  Manure  made  by  the 
cattle  of  a  tenant  from  hay  brought  from 
the  tenant's  own  farm  is  removable.  Corey 
V.  Bishop,  48  N.  H.  146.  Manure  made  in  the 
business  of  raising  hogs,  which  are  not  fed 
upon  the  products  of  the  land.  Is  removable. 
Snow  V.  Perkins,  60  N.  H.  493,  49  Am.  Rep. 
333.  See,  also,  Elting  v.  Palen,  60  Hun, 
306,  14  N.  Y.  Supp.  607;  Bonnell  V.  Allen, 
53  Ind.  130. 

96.  See  preceding  note.  Manure  produc- 
ed on  the  leased  premises  by  stock  fed  on 
fodder  produced  elsewhere,  in  excess  of  that 
maintainable  by  the  products  of  the  premises, 
is  removable.  Pickering  v.  Moore,  67  N.  H. 
633,  31  L.  R.  A.  698. 

97.  Straw,  being  part  of  the  crop,  and 
there  being  no  general  usage  requiring  that 
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It  revert  to  the  land,  is  removable  by  the 
tenant.  Fobes  v.  Shattuck,  22  Barb.  [N.  T.] 
568;  Fletcher  v.  Herring,  112  Mass.  382; 
French  v.  Freeman,  43  Vt.  93;  Bonnell  v. 
Allen,   53  Ind.  130. 

[Straw  Is  not  to  be  considered  as  manure 
where  provisions  for  removal  of  crops  for- 
bid such  implication.  Garrett  v.  Brant,  6 
Ohio  C.  C.  (N.  S.)  509,  cited  ante.  Landlord 
and  Tenant,   §  5  F.] 

98.  See  Lawton  v.  Lawton,  3  Atk.  13; 
Dudley  v.  "Warde,  Amb.  113;  Elwes  v.  Maw, 
3  East,  38.  In  Holmes  V.  Tremper,  20  Johns. 
[N.  T.]  29,  a  cider  mill  and  press,  erected 
by  a  tenant  holding  from  year  to  year,  at 
his  own  expense,  and  for  his  own  use,  was 
removable  by  a  tenant  as  being  an  accessory 
to  the  trade  of  making  cider. 

99.  In  Merritt  v.  Judd,  14  Cal.  560,  a 
steam  engine  and  pump,  used  for  the  purpose 
of  working  a  quartz  ledge  in  the  getting 
out  of  gold,  the  engine  and  pump  being 
fastened  In  and  to  the  ground,  were  held 
removable.  So  in  Beckwith  v.  Boyce,  9  Mo. 
556,  sheds  erected  by  the  tenant  upon  posts 
set  In  the  ground  for  the  purpose  of  manu- 
facturing brick  were  removable.  See  Tyler, 
Fixt.  pp.  321-327;  Amos  &  Ferard,  Fixt.  p.  60 

100.  Miller  v.   Baker,   1  Mete.    [Mass.]    27 
King     V.     W^ilcomb,     7     Barb.     [N.     T.]     263 
Brooks    V.    Galster,    51     Barb.     [N.     T.]     196 
Maples  V.  Millon,  31  Conn.   598;  Fox  v.  Bris- 
sac,   15   Cal.   223. 

101.  In  Van  Ness  v.  Pacard,  2  Pet.  [U.  S.] 
137,  7  Law.  Ed.  374,  Justice  Story  said;  "It 
has  been  suggested  at  the  bar  that  this  ex- 
ception in  favor  of  trade  has  never  been 
applied  to  cases  like  that  before  the  court, 
where  a  large  house  has  been  built  and  used 
in  part  as  a  family  residence.  But  the 
question  whether  removable  or  not  does  not 
depend  upon  the  form  or  size  of  the  build- 
ing, whether  It  has  a  brick  foundation  or  not, 
or  is  one  or  two  stories  high,  or  has  a  brick 
or  other  chimney.  The  sole  question  is 
whether  it  is  designed  for  purposes  of  trade 
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years,  a  carpenter  by  trade,  erected  a  building  for  the  purpose  of  carrying  on  the 
business  of  a  dairyman  and  of  a  carpenter,  and  for  a  place  of  residence  for  his 
family  and  servants  engaged  in  the  business.  The  court  there  stated  that  the  fact 
that  the  building  was  used  as  a  residence,  as  well  as  for  trade  purposes,  did  not  in- 
validate the  exception  in  favor  of  tenants  as  to  trade  fixtures.  [The  most  recent 
application  of  these  rules  has  been  to  a  school  house  erected  by  the  public  on  leased 
ground.'"^] 


LARCENY. 


!•     Common    Liavr    Larceny    (402). 

2.  Statutory  Larceny,   Theft,    etc.    (405). 

3.  Indictment    and    Prosecution    (405). 

A.  Indictment    (405). 

B.  AdmisslbiUty  of  Evidence    (408). 


C.  Effect   of   Possession   of  Stolen   Prop- 

erty   (409). 

D.  Sufficiency  of  Evidence  (410). 
B.   Instructions   (411). 

P.   Trial,  Sentence  and  Review  (413). 


§  1.     Common  law  larceny.^ — Larceny  is  the  felonious  taJdng  and  carrying 
away^  of  the  personal  property^  of  another*  without  his  consent,"*  and  with  intent 


or    not.     A    tenant    may    erect    a    large,    as 
well  as  a  small,  messuagre,  or  a  soap  boilery 
of  one  or  two  stories  higrh,  and  on  whatever 
foundation    he    may    choose.     •   •   •   Then,    as 
to   the  residence  of  the  family  in  the  house, 
this   resolves  itself  into  the  same  considera- 
tion.    If    the    house    were    built    principally 
for    a   dwelling   house    for    the    family,    inde- 
pendently  of  carrying   on   the   trade,   then   it 
would  doubtless  be  deemed  a  fixture,  falling 
under  the  general  rule,  and  immovable.    But 
if   the    residence    of  the   family  were   merely 
an  accessory  for  the  more  beneficial  exercise 
of    the    trade,    and   with    a   view    to    superior 
accommodation   in   this  particular,  then   it  is 
within  the  exception.  There  are  many  trades 
which  cannot  be  carried  on  well  "without  the 
presence   of  many  persons   by   night  as  well 
as  by  day.     It  is  so  in  some  valuable  manu- 
factories.    It  is  not  unusual  for  persons  em- 
ployed   in    a    bakery    to    sleep    in    the    same 
building.     Now,    what    w^as    the    evidence    in 
the  present  case?     It  was  'that  the  defendant 
erected  the  building  before  mentioned  with  a 
view  to  carry  on  the  business  of  a  dairyman, 
and  for  the  residence  of  his  family  and  ser- 
vants   engaged    in    that   business.'     The    resi- 
dence   of   the    family    was    then   auxiliary    to 
the  dairy;  it  was  for  the  accommodation  and 
beneficial    operation    of    this     trade.     Surely 
it  cannot  be    doubted    that   in   a  business   of 
this    nature    the    immediate    presence    of    the 
family  and  servants  was  or  might  be  of  very 
great    utility    and    importance.     The    defend- 
ant was  also  a  carpenter,  and  carried  on  his 
business    as    such    in    the    same    building.     It 
is  no  objection  that  he  carried  on  two  trades 
instead    of    one.     There   is    not    the    slightest 
evidence  of  this  one  being  a  mere   cover   or 
evasion    to    conceal   another,    which   was    the 
principal    design;    and,    unless   we   were    pre- 
pared  to   say    (which   we   are   not)    that   the 
mere    fact    that    the    house    was    used    for    a 
dwelling  house,  as  well  as  for  a  trade,  super- 
seded  the   exception   in   favor   of   the    latter, 
there    is  no  ground  to  declare  that   the  ten- 
ant was  not  entitled   to  remove  it.     At  most 
it  would  be  deemed  only  a  mixed  case,  anal- 
ogous in  principle  to  those  before  Lord  Chief 
Baron    Comyns    and    Lord    Hardwicke,    and 
therefore   entitled   to   the   benefit   of   the   ex- 
ception." 


102.  [Hayward  v.  School  Dist.  [Mich.]  102 
N.  "W.  999  discussed  ante.  Landlord  and  Ten- 
ant,   §    E    P.]. 

1.  See  4  C.  L.  410. 

Definitions:  Larceny  is  a  felonious  taking 
and  carrying  away  of  the  personal  goods  or 
chattels  of  another  with  intent  to  deprive  the 
owner  of  his  property  therein  and  to  appro- 
priate the  same  to  the  use  of  the  taker.  La- 
deaux  v.  State  [Neb.]  103  N.  W.  1048,  citing 
2  C.  L.  696.  The  felonious  stealing,  taking, 
carrying,  leading  or  driving  away  the  per- 
sonal property  of  another.  People  v.  Cleary 
[Cal.  App.]  81  P.  753.  The  felonious  stealing 
or  taking  away  of  the  personal  property  of 
another.  People  v.  Proctor  [Cal.  App.]  82 
P.  551. 

2.  Asportation  a  necessary  element.  La- 
deaux  v.  State  [Neb.]  103  N.  W.  1048.  A 
trespass  is  essential  to  constitute  larceny, 
while  in  embezzlement  this  is  not  necessary, 
but  a  fiduciary  relation  must  be  shown. 
State  V.  Pinnegean  [Iowa]  103  N.  W.  165; 
State  V.  Browning  [Or.]  82  P.  955. 

3.  Crude  turpentine  which  has  run  from 
the  trees  into  boxes  cut  into  them  to  serve  as 
receptacles  therefor  is  a  chattel,  and  hence 
IS  the  subject  of  larceny.  Dickens  v  State 
[Ala.]  39  So.  14.  One  who  by  his  wrongful 
acts  converts  a  fixture  into  personalty  and 
with  larcenous  intent,  forthwith  carries'  it 
away  without  the  consent  of- the  owner  is 
guilty  of  larceny.  Rule  was  different'  at 
common  law.  Junod  v.  State  [Neb.]  102  N 
W.  462.  One  cutting  or  tearing  away  wire 
attached  to  posts  for  the  purpose  of  fencin<>^ 
public  land  for  temporary  use  as  a  pasture 
particularly  where  evidence  shows  that  it 
never  became  a  fixture.     Id. 

,t  f^^"  .^^  ownership  in  some  person 
other  than  defendant.  People  v.  Cleary  [Cal 
App.]  81  P.  753.  Master  of  vessel  account- 
able to  owner  and  crew  held  to  have  a. 
special  property  in  funds  stolen  within  the 
meaning  of  Rev.  Laws,  c.  219  8  9  mm 
monwealth  v.  McDonald  [Mass.] '73  n'  E  852 
The  possession  of  a  carrier  constitutes  sufll- 
e.ent  ownership  as  against  the  wrongdoer 
State  V.  Mmtz,  189  Mo.  268,  88  S    W    12  ^ 

[Neb.]''i?3'r  w!  r^rr""'-  ^^^^^"^  ^-  ^'^*« 
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to  convert  it  to  the  use  of  the  taJcer.^  There  is  no  larceny  where  the  taking  is 
■under  a  bona  fide  claim  of  ownership/  but  it  is  larceny  if  one  takes  his,  own  prop- 
erty from  another  to  whom  he  has  delivered  it  upon  any  bailment,  with  intent  to 
charge  the  bailee  with  its  value.*  One  pledging  hired  property,  with  the  intention 
of  redeeming  and  restoring  it  to  the  owner,  and  having  a  fair  and  reasonable  inten- 
tion of  so  doing,  is  not  guilty  of  larceny."  It  is  not  necessary  that  there  be  a  sale 
of  the  property  in  order  to  establish  a  conversion.^" 

One  receiving  stolen  property  from  the  thief  knowing  it  to  have  been  stolen, 
but  without  having  in  any  way  participated  in  the  crime,  cannot  be  convicted  of 
larceny,^^  and  one  slaughtering  hogs  stolen  by  another  is  not  a  principal,  but  an  ac- 
cessory.^^ 

The  distinction  between  larceny  and  false  pretenses  is  that  to  constitute  the 
former  the  owner  must  not  have  intended  to  part  with  his  title  to  the  property,  while 
in  the  case  of  the  latter  crime  he  does  intend  to  part  with  his  title,  but  such  intention 
is  brought  about  through  fraud.^'     The  offense  is  larceny  though  the  taking  is 


6.  A  felonious  intent  to  convert  the  stolen 
property  to  the  defendant's  own  use  Is  a 
necessary  element.  Ladeaux  v.  State  [Neb.] 
103  N.  "W.  1048,  citing  2  C.  L.  696.  No  theft 
where  defendant  took  pig-  at  prosecutor's 
request,  and  afterwards  told  him  that  it  was 
his,  and  he  could  have  it  if  he  desired  "Wo- 
mack  V.  State  [Tex.  Cr.  App.]  86  S.  W.  1015. 
Where  the  defendant  entertained  the  feloni- 
ous intent  of  stealing  the  property  and  di- 
rected another  person  to  do  such  acts  as 
would  result  in  obtaining  it,  "without  inform- 
ing him  as  to  his  intent,  and  by  reason  of 
the  commission  of  such  acts  obtained  pos- 
session of  the  property  and  converted  it  to 
his  own  use,  he  was  guilty  of  larceny  though 
the  person  acting  as  his  instrument  had  no 
felonious  design  or  Intent.  Intent  of  defend- 
ant, in  such  case,  accompanies  the  other  per- 
son's acts.  State  v.  Mintz,  189  Mo.  268,  88  S. 
W.  12. 

7.  Miller  v  Territory  [Ariz.]  80  P.  321; 
Patterson  v.  State  [Ga.]  50  S.  E.  489;  State  v. 
Wasson,  126  Iowa,  320,  101  N.  W.  1125. 

Held  not  to  be  larceny:  If  defendant  dip- 
ped turpentine  under  the  honest  belief  that  it 
was  within  his  employer's  land  line.  Dick- 
ens V.  State  [Ala.]  39  So.  14,  Taking  of 
lightning  rods  openly  and  under  claim  of 
right  under  a  written  contract  in  accordance 
with  the  terms  of  which  they  were  put  up. 
Brokaw  v.  State  [Tex.  Cr.  App.]  85  S.  W.  801. 
Evidence  showing  that  defendant's  mother, 
during  his  absence,  authorized  her  son-in- 
law  to  sell  a  cow  to  prosecutrix,  which  h'e 
did,  that  defendant  on  his  return  demanded 
that  the  cow  be  delivered  to  him  by  the 
purchaser,  informed  the  latter  that  the  cow 
was  his  and  that  he  was  coming  after  it, 
went  to  the  purchaser's  house  in  the  day- 
time and  demanded  it,  and  got  possession  of 
it  under  a  claim  of  ownership,  held  not  to 
show  a  fraudulent  taking,,  and  hence  not  to 
sustain  a  conviction.  Matura  v.  State  [Tex. 
Cr.  App.]  89  S.  W.  648.  Taking  cattle  in  good 
faith  under  the  mistaken  belief  that  one  is 
entitled  to  do  so  by  virtue  of  an  agreement 
which  in  fact  refers  to  certain  other  cattle. 
State  v.  Strodemier  [Wash.]    82  P.  915. 

8.  Defendant  may  be  convicted  of  larceny 
of  oil   from   pipe   line  under  indictment   lay- 


ing the  property  in  the  pipe  line  company 
as  owner,  though  the  company  holds  a  part 
of  it  as  bailee  for  defendant's  wife,  of  whose 
wells  he  is  the  manager.  Commonwealth  v. 
Dingman,  26  Pa.  Super.  Ct.   615. 

9.  Is  not  a  conversion.  Failure  to  so  in- 
struct held  error.  Blackburn  v.  Common- 
wealth  [Ky.]   89  S.  W.  160. 

10.  Place  of  theft  of  horses  which  one 
hires  on  a  false  pretext  as  to  where  he  is  go- 
ing to  drive  them,  and  with  intent  to  appro- 
priate them  to  his  own  use,  is  where  he  ob- 
tains possession  of  them,  and  not  where  he 
attempts  to  sell  them,  such  attempt  being 
merely  evidence  of  his  intent  and  purpose 
at  the  time  of  obtaining  possession  of  them. 
Lewis  V.  State  [Tex.  Cr.  App.]  13  Tex.  Ct. 
Rep.  523,  87  S.  W.  831. 

11.  State  V.  Bartlett  [Iowa]   105  N.  W.  59. 

12.  Wesley  v.  State  [Tex.  Cr.  App.]  85  S. 
W.   802. 

13.  The  fact  that  the  owner  intends  to 
part  with  the  title  to  the  property  and  not 
merely  the  possession,  marks  the  distinction. 
Williams  v.  State  [Ind.]  75  N.  E.  875.  De- 
fendant held  not  guilty  of  larceny  where  he 
procured  loan  of  money  from  one  to  whom  he 
was  engaged  to  be  married  through  fraudu- 
lent representations  as  to  his  property  and  as 
to  value  of  automobile  for  which  he  gave 
bill  of  sale  as  security,  title  to  the  money 
having  been  transferred  to  him.  People  v. 
Proctor  [Cal.  App.]  82  P.  551.  It  is  larceny 
if  possession  is  obtained  "with  felonious  intent 
through  fraud,  conspiracy,  or  artifice,  wliere 
the  title  remains  in  the  owner,  but  false  pre- 
tenses if  the  title  as  well  as  the  possession  is 
parted  with.  People  v.  Delbos,  146  Cal.  734, 
81  P.  131.  Defendant  held  guilty  of  larceny 
where  she  made  a  bargain  with  owner  of 
house  to  sell  it  to  prosecutrix  for  $90,  repre- 
sented to  her  that  she  had  purchased  it  for 
her  for  $500,  and  at  her  request  got  $400  from 
a  trustee  of  prosecutrix  for  purpose  of  mak- 
ing a  part  payment,  and  thereafter  delivered 
a  bill  of  sale,  previously  prepared  by  the 
owner,  purporting  to  sell  the  house  to  prose- 
cutrix, it  appearing  that  it  was  defendant's 
intention  from  the  beginning  to  convert  all 
but  $90,  and  that  prosecutrix  did  not  intend 
to  part  with  her  title  to  the  money.     Id. 
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with  the  consent  of  the  owner,  if  defendant,  at  the  time  of  coming  into  possession 
of  the  property,  entertains  the  felonious  intent  not  to  return  it,  but  to  wholly  ap- 
propriate it  or  convert  it  to  his  own  use,^*  or  if  possession  is  obtained  for  a  par- 
ticular purpose,  with  a  fraudulent  intent,  then  existiag,  to  use  such  possession 
as  a  means  of  conrerting  the  property  to  the  use  of  the  taker,  followed  by  such  a 
eonversion,^^  or  .if  the  possession  is  obtained  through  fraud,  or  a  trick,  or  device,  or 
under  a  false  pretense  of  a  bailment,  with  intent  on  the  part  of  the  person  obtain- 
ing it  to  convert  the  property  to  his  own  use  and  the  owner  intends  to  part  with  his 
possession  only,  and  not  with  his  title.^"  So,  too,  one  having  the  bare  charge  or 
custody  of  goods  belonging  to  another  may  be  guilty  of  larceny  by  fraudulently  con- 
verting the  same  to  his  own  use,  though  he  had  no  fraudulent  intent  when  he  re- 
ceived them,  since  the  legal  possession  in  such  ease  remains  in  the  owner.^' 

The  same  act  may  sometimes  amount  to  larceny  at  common  law  and  embezzle- 
ment under  the  statute  in  which  ease  the  defendant  may  be  prosecuted  under  either 
charge.^'  If  the  accused  in  the  same  transaction  commits  both  simple  larceny  and 
larceny  after  trust,  he  may  be  prosecuted  and  convicted  for  the  former.^'     If  the 


14.  As  where  defendant  hired  a  horse  bv 
false  pretenses  ■nrith  such  intent,  and  immedi- 
ately disposed  of  the  same.  Bradley  v.  State 
[Ind.]  75  N.  B.  873.  Evidence  held  to  show 
felonious  intent.  Id.  If  one  obtains  po.'^ses- 
sion  of  property  through  fraud  with  a  design 
to  steal  it.  Williams  v.  State  [Ind.]  75  N.  E. 
875.  There  must,  however,  exist  at  the  time 
an  animus  furandi.     Id. 

15.  Blackburn  v.  Commonwealth  [Ky.]  89 
S.  W.  160.  An  actual  conversion  must  be 
shown  as  well  as  such  a  fraudulent  intent. 
Failure  to  give  instruction  requiring  jury  to 
find  such  a  conversion  held  error.     Id. 

16.  If  the  possession  is  fraudulently  ob- 
tained ■with  Intent  on  the  part  of  the  person 
obtaining  It  to  convert  the  property  to  his 
own  use,  and  the  owner  intends  to  part  with 
his  possession  merely  and  not  with  his  title. 
State  v.  Mintz,  189  Mo.  268,  88  S.  "W.  12. 
Held  larceny  where  defendant  procured  one 
who  had  previously  been  employed  by  a  dray 
company,  authorized  to  receive  goods  from  a 
common  carrier  for  a  particular  consignee, 
and  who  was  known  to  the  servants  of  the 
carrier  to  have  been  so  employed,  to  go  to 
the  depot  of  the  carrier,  after  his  employ- 
ment by  the  dray  company  had  ceased,  and 
procure  a  load  of  shoes  belonging  to  such 
consignee,  and  to  deliver  them  to  another 
person,  the  shoes  having  been  delivered  by 
the  carrier  under  the  mistaken  belief  that 
such  person  was  still  in  the  employ  of  the 
dray  company.  Id.  Cannot  be  contended 
that.  In  delivering  the  goods,  the  carrier  sur- 
rendered its  entire  or  special  ow^nership,  and 
hence  that  the  offense  was  false  pretenses, 
since  carrier  was  only  authorized,  and  only 
Intended,  to  deliver  a  bare  possession  for 
the  purpose  of  having  the  goods  delivered 
to  the  consignee.  Id.  If  one  obtains  posses- 
sion of  goods  or  money  by  trick  or  fraud,  or 
under  false  pretense  of  a  bailment,  with  in- 
tent to  appropriate  the  same  to  his  own  use, 
and  the  owner  intends  to  part  with  the  pos- 
session but  not  the  property,  the  possession 
is  obtained  unlawfully  and  the  subsequent 
appropriation  in  pursuance  of  the  original 
intent  is  larceny.  Conversion  of  money  giv- 
en defendant  to  settle  criminal  prosecution, 
which  he  said  he  had  done.     Martin  v.  State 


tGa.]  51  S.  B.  334.  When  persons  conspire  to 
cheat  another  under  color  of  a  bet,  and  he 
simply  deposits  a  stake  with  one  of  them,  not 
meaning  thereby  to  part  with  the  ownership 
therein,  they,  by  taking  the  money,  commit 
larceny,  even  though  they  are  afterwards,  by 
fraud,  made  to  appear  to  win.  Prosecutor's 
evidence  held  to  bring  the  case  within  the 
rule.  Instructions  approved.  Johnson  v. 
State  [Ark.]  88  S.  W.  905.  If,  however,  he 
bets  his  money  to  win  or  lose.  Intending  to 
part  with  Its  title  and  possession,  even 
though  induced  to  do  so  by  false  representa- 
tions pursuant  to  a  conspiracy,  the  subse- 
quent taking  of  it  Is  not  larceny.  Instruc- 
tions held  to  protect  defendant's  rights  in 
this  regard.  Id.  His  consent,  after  the  race 
which  is  the  subject  of  the  bet  has  been  run, 
that  the  stakeholder  may  keep  the  money 
until  It  can  be  run  over  again  does  not  pre- 
vent the  crime  from  being  larceny  if  given 
after  the  consummation  of  the  crime,  but  if 
procured  before  its  consummation,  and  as  a 
matter  of  false  inducement  up  to  that  point, 
the  rule  is  otherwise.  Instructions  approved. 
Id.  Defendant  held  guilty  of  larceny  where, 
through  fraud  and  artifice,  he  obtained  pos- 
session of  money  for  the  ostensible  purpose 
of  holding  It  as  a  stakeholder  on  a  bet,  but 
with  the  intention  of  appropriating  it  to  his 
own  use  in  any  event.  State  v.  Ryan  [Or.] 
82  P.  703. 

17.  Vfilliams  v.  State  [Ind.]  75  N.  E.  875. 
Finder  of  purse  delivered  it  to  defendant's 
wife,  who  promised  to  return  It  If  it  did  not 
belong  to  defendant.  Defendant  claimed  it 
and  kept  it,  when  in  fact  It  did  not  belong 
to  him.  Held  guilty  of  larceny,  both  the 
title  and  legal  possession  being  in  finder  as 
against  him.  Id.  Persons  inducing  public 
to  subscribe  money  to  be  used  in  a  wheat 
deal  are  bailees  for  a  particular  purpose,  and 
if  they  misappropriate  it,  are  guilty  of  lar- 
ceny, since  title  remains  in  bailor.  People  v 
Kellogg,  94  N.  T.  S.  617. 

18.  People  V.  Kellogg,  94  N.  T.  S.  617. 

19.  Where  evidence  shows  him  guilty  of 
that  offense,  and  common-law  rule  of  merger 
of  crimes,  where  one  is  a  misdemeanor  and 
the  other  a  felony,  does  not  prevail.  Martin 
V.  State  [Ga.]  51  S.  E.  334. 
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taking  is  at  one  time,  or  if  the  articles  are  all  taken  as  the  result  of  a  single  pur- 
pose or  impulse,  though  the  asportation  is  at  intervals  to  better  suit  the  convenience 
of  the  taker,  the  value  of  all  articles  taken  may  be  added  together  in  estimating 
the  degree  of  the  offense,^"  but  if  the  takings  are  separate  and  distinct  the  rule  is 
otherwise.^^  The  nature  of  the  transaction  must  determine  whether  there  was 
one  or  a  series  of  offenses.^'' 

§  2.  Statutory  larceny,  theft,  etc.'^ — In  many  states  statutes  especially  pro- 
vide for  the  punishment  of  persons  stealing  domestic  animals,^*  or  privily  stealing 
from  the  person.'"'  In  some  states  embezzlement  of  the' property  of  another,^"  the 
conversion  of  personalty  obtained  under  a  contract  of  hiring,  or  under  false  pre- 
tenses,^^ or  the  selling  or  disposing  of  the  annual  products  of  farm  lands  upon  which 
there  is  a  landlord's  lien,  is  made  larceny.^* 

§  3.  Indictment  and  prosecution.'^  A.  Indictment.^" — As  in  the  case  of 
other  crimes,  the  indictment  must  charge  only  a  single  offense.'^    All  the  neces- 


20,  21.  Weaver  v.  Commonwealth,  27  Ky. 
L.  R.  743,  86  S.  W.  551. 

22.  Instruction  held  erroneous.  Weaver 
V.  Commonwealth,  27  Ky.  Li.  R.  743,  86  S.  W. 
651. 

23.  See  4  C.  L,.  412. 

24.  Stealing  of  a  female  colt  is  covered  by 
Pen.  Code,  §  444,  making  it  grand  larceny  to 
steal  a  mare.  Miller  v.  Territory  [Ariz.]  80 
P.  321.  Sess.  Laws  1895,  p.  104,  o.  20,  art.  1, 
§  1.  providing  that  anyone  stealing  certain 
animals  shall  be  guilty  of  a  felony,  creates 
a  purely  statutory  crime  distinct  from  lar- 
ceny as  defined  by  statutes  of  1893.  Wood- 
ring  V.  Territory  [Okl.]  81  P.  631.  2  Ball. 
Ann.  Codes  &  St.  §  7113,  making  it  an  offense 
to  steal  certain  named  animals  and  providing 
a  punishment  therefor,  is  not  repugnant  to 
S  7108,  defining  grand  larceny,  and  does  not 
operate  to  repeal  it  so  as  to  make  the  steal- 
ing of  such  animals  a  separate  offense. 
State  V.  Klein,  38  Wash.  476,  80  P.  770. 

25.  In  order  to  convict  under  Cr.  Code, 
§  152,  it  must  appear  that  the  property  was 
secretly  and  privately  taken  from  the  person. 
State  V.  Major,  70  S.  C.  387,  50  S.  E.  13. 

26.  See,  also.  Embezzlement,  6  C.  L.  1093, 
B.  &  C.  Comp.  §  1805,  providing  that  one  em- 
bezzling the  property  of  another  shall  be 
guilty  of  larceny,  classifies  embezzlement  as 
statutory  larceny,  and  hence  it  is  cognizable 
by  a  municipal  court  having  Jurisdiction  of 
prosecutions  for  larceny.  State  v.  Browning 
tOr,]   82  P.   955. 

37.  That  a  prosecution  may  be  maintained 
under  Pen.  Code  1895,  art.  877,  providing  that 
one  fraudulently  converting  personalty  of 
which  he  has  obtained  possession  under  a 
contract  of  hiring  shall  be  guilty  of  theft, 
does  not  prevent  its  being  maintained  under 
Id.  art.  861,  making  one  disposing  of  an- 
other's personalty  obtained  under  false  pre- 
tenses, or  with  intent  to  deprive  the  owner 
of  its  value  and  to  appropriate  the  same  to 
his  own  use  guilty  of  theft.  Lewis  v.  State 
TTex.  Cr.  App.]  13  Tex.  Ct.  Rep.  523,  87  S.  W. 
831.  The  same  transaction  may  be  an  of- 
fense under  both  articles,  the  distinction  be- 
tween them  being  that  under  art.  861  the 
fraudulent  intent  must  exist  at  the  time  of 
obtaining  possession  of  the  property,  while 
under  art    877  it  may  be  formed  later.     Id. 

2S.  In  Iowa  a  tenant  of  farm  lands  who, 
with  intent   to  defraud,  sells   or  disposes   of 


any  of  the  grain  or  other  annual  products 
thereof  upon  which  there  is  a  landlord's  lien 
for  rent,  without  the  landlord's  consent,  I3 
guilty  of  larceny.  Acts  29th  Gen.  Assem.  p. 
106,  c.  146,  §  1.  State  V.  Ashpole  [Iowa]  104 
N.  W.  281.  Each  sale  or  disposal  constitutes 
a  separate  offense.     Id. 

29.  See,  also.  Indictment  and  Prosecu- 
tion, 4  C.  L.  1. 

30.  See  4  C.  L.   412. 

31.  Where  the  statute  prohibits  the  char- 
ging of  more  than  one  offense  in  an  Indict- 
ment, the  state  will  be  required  to  elect  be- 
tween counts  charging  larceny  by  the  em- 
bezzlement of  money  by  a  bailee  and  larceny 
of  the  money  by  feloniously  stealing,  taking, 
and  carrying  it  away,  notwithstanding  a 
statute  declaring  embezzlement  by  a  bailee 
to  be  larceny.  The  two  crimes  are  essen- 
tially different.  State  v.  Pinnegean  [Iowa] 
103  N.  W.  155.  Under  Acts  29th  Gen.  Assem- 
bly, p.  106,  c.  146,  §  1,  declaring  that  any 
tenant  of  farm  lands  who,  with  intent  to  de- 
fraud, sells  or  disposes  of  any  grain  or  other 
annual  products  thereof  on  which  there  is  a 
landlord's  lien  for  rent  without  the  land- 
lord's consent,  is  guilty  of  larceny,  each  sale 
Is  a  separate  offense,  and  hence  an  Indict- 
ment charging  a  sale  of  grain  on  a  certain 
date,  "and  at  various  and  other  times  and 
dates,"  without  charging  that  such  disposi- 
tions were  a  part  of  the  same  transaction, 
and  in  furtherance  of  a  single  design  to  de- 
fraud. Is  bad  for  duplicity.  State  v.  Ashpolo 
[Iowa]  104  N.  W.  281.  Indictment,  the  first 
four  counts  of  w^hloh  charge  embezzlement, 
made  larceny  by  the  code,  the  next  two 
counts  being  the  same  except  that  they  al- 
lege ow^nershlp  of  the  money  to  have  been 
In  a  corporation  instead  of  individuals,  the 
seventh  count  charging  common-law  larceny, 
and  the  eighth  the  obtaining  of  the  money 
pursuant  to  a  conspiracy,  held  not  to  charge 
more  than  one  crime  within  Code  Cr.  Proc. 
§§  278,  279,  permitting  same  crime  to  be  char- 
ged In  separate  counts,  all  the  counts  speci- 
fying the  larceny  of  the  same  money  and 
naming  the  same  persons  as  defendants. 
People  V.  Kellogg,  94  N.  T.  S.  617.  Indict- 
ment charging  defendant  with  grand  lar- 
ceny for  the  theft  of  sheep  of  a  value  ex- 
ceeding $30  Is  not  bad  for  duplicity  as  char- 
ging two  separate  offenses,  one  the  stealing 
of  personalty   of  the  value   of   $30  or   more, 
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sary  elements  of  the  crime  must  be  alleged^^  in  ordinary  and  concise  language,  with- 
out repetition,  and  in  such  a  manner  as  to  enable  a  person  of  common,  understand- 
ing to  know  what  is  intended.'^ 

The  property  must  be  described  with  reasonable  certainty.'*  A  general  de- 
scription is  sufficient  if  accompanied  by  an  allegation  that  a  more  particular  one 
cannot  be  given  for  some  sufficient  reason.'^  If  the  larceny  of  several  articles  is 
charged,  a  conviction  may  be  had  on  proof  of  the  taking  of  any  one  of  them.'° 

The  stealing  of  articles  belonging  to  two  or  more  persons  at  the  same  time  and 
place  constitutes  but  one  offense,  and  may  be  so  charged."'  It  must,  however,  be 
alleged  that  the  larcenies  were  committed  at  the  same  time  and  place."* 

The  ownership  of  the  property,  if  known,  must  be  laid  in  some  person  or 
persons"^  other  than  the  defendant,*"  and  must  be  proven  as  alleged.*^     If  there  be 


declared  to  be  grand  larceny  by  2  Ball.  Ann. 
Codes  &  St.  §  7108,  and  the  other  the  stealing 
of  animals,  made  an  offense  by  Id.  §  7113. 
The  two  are  not  separate  offenses.  State  v. 
Klein,  38  Wash.  475,  80  P.  770. 

33.  An  indictment  under  Acts  29th  Gen. 
Assem.  p.  106,  c.  146,  §  1,  prohibiting  the 
fraudulent  sale  by  a  tenant  of  farm  lands  of 
any  product  thereof  on  "which  there  is  a  land- 
lord's lien  for  rent  must  aver  that  the  ten- 
ancy is  one  of  farm  lands  (State  v.  Ashpole 
[Iowa]  104  N.  W.  281),  though  the  grain  is 
alleged  to  have  been  grown  "on  the  premises 
known  as  the  Watts  farm."  Cannot  be  aided 
by  intendment,  but  the  essential  facts  must 
be  set  out  and  averred  (Id).  Indictment 
held  on  its  face  to  have  sufBciently  set  forth, 
with  technical  precision,  enough  to  charge 
the  defendant  with  larceny.  Commonwealth 
V.  McDonald  [Mass.]  73  N.  B.  852. 

33.  Code,  §  5280.  State  V.  Finnegean 
[Iowa]  103  N.  W.  155.  Under  Rev.  Laws  c. 
218,  §  38,  it  is  sufficient  to  aver  directly  that 
the  person  accused  did  steal,  without  de- 
scriptive averments  of  asportation,  or  the 
means  used  to  obtain  possession  of  the  prop- 
erty. Commonwealth  v.  McDonald  [Mass.] 
73  S.  B.  852.  B.  &  C.  Comp.  §  1805,  provid- 
ing that  one  embezzling  the  property  of  an- 
other shall  be  guilty  of  larceny,  does  not 
blend  those  crimes  so  as,  to  require  indict- 
ment charging  embezzlement  to  aver  that 
defendant  "took,  stole,  and  carried  away"  the 
goods  converted.  State  v.  Browning  [Or.] 
82  P.  955. 

34.  Indictment  charging  the  fraudulent 
taking  and  carrying  away  of  "one  bill  of  the 
lawful  currency  of  the  United  States  of 
America,  of  the  denomination  of  $50,  the  per- 
sonal property  of"  a  named  person,  sufB- 
ciently describes  the  property.  Knight  v. 
State  [Ala.]  39  So.  592.  Stolen  watch  held 
sufficiently  described,  and  larceny  properly 
alleged,  the  indictment  following  the  lan- 
guage of  Pen.  Code  1895,  §  155.  Patterson  v. 
State  [Ga.]  50  S.  B.  489.  No  variance  where 
it  was  alleged  that  defendant  stole  "one 
double-case  silver  watch"  and  evidence  show- 
ed that  watch  was  being  repaired,  that 
works  had  been  taken  from  the  case,  and 
that  defendant  removed  both  the  works  and 
the  case.  Id.  Proof  of  the  larceny  of  bank 
notes  held  not  a  fatal  variance  from  an  in- 
dictment charging  larceny  of  "certain  money, 
the  same  being  the  lawful  money  of  the 
United  States,"  of  a  specified  value.  State  v. 
Finnegean  [Iowa]  103  N.  W.  155.     Words  "of 


the  United  States"  may  be  disregarded  as  sur- 
plusage. Id.  Information  describing  prop- 
erty as  "two  certain  mares"  of  a  specified 
value,  then  and  there  being  the  property  of 
a  named  person,  held  sufficient  under  Ball. 
Ann.  Codes  &  St.  §  6840.  State  v.  Shuck,  38 
Wash.  270,  80  P.  444. 

35.  Description  of  steer,  "a  more  particu- 
lar description  of  which  the  informant  was 
not  then  able  to  give,"  held  suiHcient.  State 
v.  Mumford  [Kan.]  79  P.  669. 

36.  Proof  of  the  felonious  taking  of  the 
property  to  an  amount  greater  or  less  than 
averred  will  sustain  a.  conviction.  Larceny 
of  numerous  articles,  feloniously  taken  in 
same  transaction,  may  be  charged  in  the 
same  count,  and  defendant  convicted  on 
proof  of  such  taking  of  any  one  of  them. 
Commonwealth  v,  Dingman,  26  Pa.  Super.' Ct. 
615,  In  cases  of  theft  from  the  person  it  Is 
sufficient  to  show  that  any  part  of  the  mon- 
ey alleged  in  the  indictment  to  have  been 
stolen  was  taken.  Fact  that  all  of  that  al- 
leged was  not  taken  does  not  constitute  a 
variance.  Green  v.  State  [Tex.  Cr.  App.]  86 
S.  W.  332. 

37.  State  V.  Clark    [Or.]    80  P.   101. 

38.  Is  no  presumption  that  they  consti- 
tute a  single  crime  because  they  are  charged 
to  have  been  committed  on  the  same  day  and 
in  the  same  county.  State  v.  Clark  [Or.]  SO 
P.  101.  Indictment  for  stealing  horses  from 
two  persons  held  sufficient  in  this  regard. 
Id. 

3».  Buffington  v.  State  [Ga.]  52  S.  B.  19; 
State  V.  Wasson,  126  Iowa,  320,  101  N.  W. 
1125;  State  v.  Doomis  [Iowa]  105  N.  W.  397. 
In  alleging  ownership  it  is  not  necessary  to 
use  the  exact  words  of  the  statute,  equiva- 
lent ones  being  sufficient.  Indictment  under 
Act  March  3,  1875,  18  St.  479;  Supp.  Rev  St 
V.  1,  (2d  Ed.)  p.  88,  c.  144;  Comp.  St.  1901,  p. 
3675,  charging  defendant  with  stealing  mon- 
ey "belonging  to"  the  United  States,  held 
sufficient.  Dimmick  v.  U.  S.  [C.  C.  A.]  135  F 
257. 

40.  People  V.  Cleary  [Cal.  App.]  81  P.  753. 
Allegation  that  defendant  unlawfully  and 
feloniously  took  certain  money  "from  the  per- 
son and  possession"  of  a  certain  person  by 
force  held  insufficient  to  show  ownership, 
notwithstanding  provision  of  Code  Civ.  Proc. 
§  1963,  subd.  11,  that  it  is  presumed  that 
things  which  are  possessed  by  a  person  are 
owned  by  him,  since  indictment  can  never  be 
aided  by  presumptions.     Id. 

41.  Larceny   of   logs   as   defined   by  Code, 
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any  question  as  to  the  ownership,  it  is  proper  to  insert  counts  charging  it  in  as  many 
ways  as  there  are  parties  interested.*^  Evidence  of  larceny  from  an  unnamed  person 
will  support  an  indictment  charging  larceny  from  a  named  person  and  divers  un- 
known persons.*^  If  ownership  is  alleged  in  a  partnership,  the  names  of  the  par- 
ners  composing  the  firm  must  be  given.**  Goods  in  the  hands  of  a  bailee  may  be 
described  either  as  his  or  as  those  of  the  bailor.*" 

Unless  of  the  essence  of  the  offense,  no  allegation  of  value  is  necessary.*"  The 
venue*^  and  the  purpose  of  the  taking,  if  charged,  must  be  proved  as  alleged.*' 
Under  the  Missouri  statute  providing  for  the  punishment  of  persons  bringing  stolen 
property  into  the  state,  the  indictment  need  not  allege  that  it  was  stolen  elsewhere 
and  brought  into  the  state.*" 

Time  need  not  be  proven  as  laid  provided  the  theft  is  shown  to  have  been  com- 
mitted before  the  presentment  of  the  indictment.'"    An  indictnient  charging  the 


S  4834.  state  v.  Loomis  [Iowa]  105  N.  W. 
397.  Held  no  prejudicial  variance  between 
allegation  that  stolen  goods  belonged  to  the 
"G.  E.  C.  Store,"  and  evidence  that  they  be- 
longed to  a  partnership  bearing  another  firm 
name,  it  appearing  that  the  former  was 
the  name  in  which  it  advertised,  did  business 
and  frequently  indorsed  checks.  State  v. 
Bartlett  [Iowa]  105  N.  W.  59.  Where  the 
evidence  leaves  it  in  doubt  as  to  whether 
the  stolen  hog-  belonged  to  defendant,  the 
prosecutor,  or  another,  a  charge  authorizing 
acquittal  in  case  of  a  reasonable  doubt  as  to 
whether  it  belongs  to  prosecutor  or  defend 
ant,  without  reference  to  the  possibility  of 
its  belonging  to  a  third  person,  is  erroneous. 
Armstead  v.  State  [Tex.  Cr.  App.]  13  Tex.  Ct. 
Eep.  507,  87  S.  "W.  824.  Mere  fact  that  father 
of  alleged  owner  of  animal  was  looking  after 
it  for  his  son,  while  in  its  customary  range, 
held  not  to  show  a  special  ownership  in  him 
so  as  to  prevent  conviction  under  indictment 
alleging  possession  in  the  son.  Parks  v. 
State    [Tex.   Cr.   App.]    89    S.    W.   1064. 

42.  Averment  is  for  purpose  of  identify- 
ing property.  Commonwealth  v.  Dingman, 
26  Pa.  Super.  Ct.  615. 

43.  Though  there  is  no  evidence  of  lar- 
ceny from  the  person  named  particularly 
under  Code  Cr.  Proc.  §  281,  providing  that  an 
erroneous  allegation  as  to  the  person  injured 
is  immaterial.  People  v.  Kellogg,  94  N.  T.  S. 
617.  Under  same  statute  it  is  immaterial 
that  ownership  is  alleged  to  have  been  In 
corporation  which  was  not  In  fact  the  owner. 

44.  Otherwise  it  is  fp,tally  defective.  Buf- 
fington  V.  State  [Ga.]  52  S.  E.  19.  Name 
"Stewart  &  Reece"  imports  a  partnership, 
and  indictment  alleging  ownership  in  them, 
without  anything  further,  is  bad  on  special 
demurrer  directed  to  that   defect.     Id. 

45.  State  V.  Brown  [N.  J.  Law]  60  A.  1117. 
Proof  that  the  person  alleged  to  be  the  own- 
er has  a  special  property  in  the  stolen  goods 
or  holds  them  to  do  some  act  upon  them,  or 
in  trust  for  the  benefit  of  another,  or  for  the 
purpose  of  conveyance,  is  sufficient  to  support 
the  allegation  of  ownership.  Id.  Indictment 
for  receiving  silk  stolen  from  a  firm  held 
supported  by  proof  that  they  were  "silk  com- 
mission throwsters,"  who  received  raw  silk 
from  owners  for  purpose  of  dressing,  finish- 
ing, reeling,  and  preparing  it  for  shipment. 
Id. 


I  46.  In  Indictment  for  stealing  domosf'i 
f  animals  under  Sess.  Laws  1895,  p.  104,  c.  20, 
1  art.  1,  §  1,  no  allegation  of  value  is  neces- 
sary. Woodrig  V.  Territory  [Okl.]  81  P.  631. 
Information  for  grand  larceny  charging  that 
defendant  stole  "about  $80,  lawful  money." 
etc.,  held  sufBciently  certain  as  to  value  un- 
der Pen.  Code  §§  957,  969,  960,  nor  could  it  be 
said  that  it  failed  to  charge  the  larceny  of 
more  than  $50,  particularly  in  the  absence 
of  a  special  demurrer.  People  v.  Pellin 
[Cal.  App.]   82  P.  980. 

47.  That  cow  was  stolen  in  P.  county  held 
not  proved  by  evidence  showing  only  that 
animal  was  accustomed  to  range  there,  and 
was  seen  there  at  certain  time,  follo^ved  by 
proof  that  she  was  long  afterwards  found  in 
defendant's    possession    in    another    count.v, 

'and  that  he  then  falsely  claimed  her  as  his 
own.  Armstrong  v.  Territory  [Ariz.]  SO  P. 
319. 

48.  If  the  indictment  charges  that  the 
property  was  taken  for  a  particular  purpose, 
a  conviction  cannot  be  had  on  evidence  show- 
ing a  taking  for  a  different  purpose.  As 
where  indictment  charges  theft  of  appear- 
ance bond  by  a  surety  for  the  purpose  of 
avoiding  a  forfeiture  and  enforcement  of  its 
terms.  Counts  v.  State  [Tex.  Cr.  App.]  89 
S.  W.  972. 

49.  Under  Rev.  St.  1899,  §  2362,  providing 
that,  where  goods  are  stolen  in  another 
state  and  brought  into  Missouri,  the  person 
guilty  of  the  larceny  may  be  punished  there- 
for in  the  latter  state,  and  that  in  such  case 
the  larceny  may  be  charged  to  have  been 
committed,  and  that  every  such  person  may 
be  indicted  and  punished,  in  any  county  into 
or  through  which  the  property  may  have 
been  brought,  held  that  where  goods  were 
stolen  in  Illinois  and  brought  into  Missouri 
it  was  not  necessary  for  the  information 
to  allege  those  facts.  State  v.  Mintz,  189  Mo. 
268,  88   S.  W.  12. 

50.  Where  prosecutrix  was  not  definite  as 
to  the  time  when  the  theft  was  committed, 
fixing  it  both  before  and  after  the  present- 
ment of  the  indictment,  but  her  husband  fix- 
ed it  definitely  at  a  date  before  the  indict- 
ment, held,  there  was  no  variance,  and  the 
court  properly  refused  to  direct  a  verdict  for 
defendant.  Green  v.  State  [Tex.  Cr.  App.]  86 
S.  W.  332.  Instruction  using  the  language 
"at  or  about  the  time  charged  in  the  indict- 
ment,"  in  referring  to  the   taking,  held  not 
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commission  of  the  crime  on  dirers    days  but  specifying  only  one  of  them  is  good.°^ 
A  false  pretext  may  be  proved  under  an  ordinary  indictment  for  theft.^^ 
Clerical  errors  will  be  disregarded."^    If  the  information  sufficiently  alleges  the 
offense  of  which  defendant  is  convicted,  he  cannot  complain  that  it  does  not  suffi- 
ciently charge  a  higher  offense  of  which  he  is  not  convicted.^* 

A  count  charging  the  receiving  of  stolen  goods  may  be  joined  with  one  cliarg- 
ing  the  larceny  of  the  same  goods  by  the  same  def  endajit."' 

(§3)  B.  Admissibility  of  evidence.^^ — ^The  ordinary  rules  of  criminal  evi- 
dence apply,"'  including  those  governing  the  admission  of  evidence  as  to  defend- 
ant's identity,"*  his  conduct  on  being  accused,""  his  statements  and  admissions,*" 


erroneous,  where  It  appeared  that  theft  oc- 
curred prior  to  the  presentment,  and  no  cir- 
cumstances were  shown  making  necessary 
the  designation  of  a  more  specific  time.     Id. 

51.  A  certain  day  being-  mentioned,  the 
continuendo  may  be  rejected  as  surplusage. 
Commonwealth  v.  Dingman,  26  Pa.  Super.  Ct. 
616. 

52.  Indictment  under  Pen.  Code  1895.  art. 
861,  need  not  allege  it.  Lewis  v.  State  [Tex. 
Cr.  App.]   13  Tex.  Ct.  Rep.  523,  87  S.  W.   831. 

53.  Fact  that  indictment  for  fraudulent 
conversion  charges  defendant  with  convert- 
ing property  to  "is"  own  use  instead  of  to 
"his"  own  use,  held  Immaterial.  Lewallen  v. 
State  [Tex.  Cr.  App.]  13  Tex.  Ct.  Rep.  554,  87 
S.  W.   1159. 

54.  Cannot  complain  that  it  does  not 
sufficiently  charge  robbery,  where  he  is  con- 
victed of  pocketplcking.  State  v.  Miller 
[Kan.]    80  P.  947. 

55.  Commonwealth  V.  Dingman,  26  Pa. 
Super.  Ct.  615. 

5«.     See  4  C.  L.  414. 

B7.  Evidence  held  admissible:  Where  de- 
fendant was  accused  of  the  larceny  of  mon- 
ey given  to  her  to  buy  house  for  prosecutrix, 
she  having  previously  made  a  bargain  with 
the  owner  to  sell  it  to  prosecutrix  for  a  much 
smaller  sum,  and  there  was  evidence  tending 
to  show  that  defendant  herself  purchased  it 
with  the  intention  of  reselling  it  to  prosecu- 
trix, question  asked  the  latter  on  cross-ex- 
amination tending  to  elicit  statement  whether 
she  purchased  from  defendant  or  the  owner, 
held  improperly  excluded.  People  v.  Delbos, 
146  Cal.  734,  81  P.  131.  On  trial  for  larceny 
of  horse,  where  defendant  claimed  that  he 
represented  the  owner  In  obtaining  posses- 
sion thereof  from  one  who  had  taken  It  up 
as  an  estray,  evidence  of  conversations  be- 
tween him  and  the  owner  tending  to  prove 
that  defense.  George  v.  U.  S.  [Ind.  T.]  89 
S.  W.  1121.  On  prosecution  for  larceny  of 
scarf  pin,  where  evidence  tended  to  show 
that  defendant  and  two  others  blocked  steps 
of  a  car  from  which  prosecutor  was  alight- 
ing, and  one  of  the  others  took  the  pin,  evi- 
dence that  defendant  and  the  latter  were  ac- 
quainted prior  to  the  theft.  State  v.  McGee, 
188  Mo.  401,  87  S.  W.  452.  Where  defendant 
obtained  money  by  representing  that  he 
needed  It  to  pay  the  express  charges  on  a 
corpse  which  he  was  bringing  into  the  state, 
testimony  of  express  agent  that  he  did  not 
transport  a  corpse  on  that  day,  without 
producing  the  books  of  the  express  company. 
Sink  V.  State  [Tex.  Cr.  App.]  89  S.  W.  1075. 
On  trial  for  theft  of  mule,  testimony  that  on 
the  night  of  the  theft  defendant  came  to  her 


house,  that  on  being  refused  admission  he 
went  toward  the  road,  and  that  later  she 
heard  someone  in  the  road  say  "whoa,"  and 
someone  pass  on  horseback.  Burch  v.  State 
[Tex.  Cr.  App.]  14  Tex.  Ct.  Rep.  265,  90  S.  W. 
168.  Where  evidence  showed  that  stolen  hog 
was  a  black  sow,  and  meat  corresponding-  to 
that  of  the  lost  animal  was  found  in  a  tub 
on  defendant's  premises,  together  with  the 
meat  of  a  red  hog  which  defendant  testified 
belonged  to  the  same  litter  as  the  black  sow 
which  he  admitted  killing,  evidence  as  to  the 
meat  of  the  red  hog  and  Its  weight,  which 
was  much  greater  than  that  of  the  stolen 
sow,  to  show  the  improbability  that  the  two 
were  of  the  same  litter.  Pranks  v.  State 
[Tex.  Cr.  App.]  13  Tex.  Ct.  Rep.  299,  87  S.  W. 
148.  Where  defendant  testified  that  he  went 
to  the  mint  at  unusual  hours  to  check  up 
pay  rolls  held  competent  for  prosecution  to 
show  the  length  of  time  necessary  to  per- 
form such  work.  Dimmlck  v.  XJ.  S.  rc.  C  A.1 
135   P.   257. 

B-vldence  held  Inadmissible:  Of  payment 
for  hog  made  by  defendant  or  his  alleged  ac- 
complices in  order  to  avoid  threatened  prose- 
cution. Armstead  v.  State  [Tex.  Cr.  App  1  IS 
Tex.  Ct.  Rep.  507,  87  S.  W.  824. 

58.  Testimony  of  prosecutor  on  question 
of  identification  held  admissible  for  what  it 
was  worth,  though  It  did  not  fully  identify 
defendant.     Trevenio  v.  State  [Tex.  Cr   App  ] 

13  Tex.  Ct.  Rep.  566,  87  S.  W.  1162.  Evidence 
that  defendant  was  seen  driving  the  stolen 
horse  held  not  open  to  the  objection  that  the 
witnesses  did  not  sufficiently  describe  or 
identify  him.     Selph  v.  State  [Tex.  Cr   Add  1 

14  Tex.  Ct.  Rep.   267,  90  S.  W    174 

59.  On  trial  for  theft  from  the  person  evi- 
dence as  to  silence  of  defendant  when  ac- 
cused held  admissible.  State  v.  Major  70  S 
C.   387,   50   S.   E.   13. 

60.  In  prosecution  for  theft  of  watch  from 
person,  where  It  appeared  that  defendant 
snatched  It  from  prosecutor's  hands  and  was 
caught  by  an  officer  while  running  away 
testimony  of  prosecutor  and  officer  that  for- 
mer told  latter,  in  defendant's  presence  of 
the  theft  and  that  defendant  was  the  thief 
and  that  defendant  then  said  he  was  at  a 
saloon  and  did  not  commit  the  theft,  held  ad- 
missible as  res  gestae.  Nelson  v.  State  ITex 
Cr.  App.]  13  Tex.  Ct.  Rep.  627.  88  S  W.^  m" 
Testimony  of  prosecutor  as  to  what  the  sa- 
loon keeper  said  respecting  the  investigation 
then  niade  by  him  and  the  officer  held  prop" 
erly  excluded,  the  saloon  keeper  being  pres- 
ent as  a  witness.  Id.  Evidence  of  defend- 
ant s  witness  as  to  statements  of  defendant 
and  one  of  his  companions  to  the  prosecutor 
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and  those  of  the  prosecuting  witness/^  as  to  the  commission  of  other  crimes/"  as  to 
motive/^  and  the  admission  of  expert  evidence  as  to  value."* 

Evidence  that  defendant  was  in  debt  when  the  crime  was  committed"'  or  that 
he  had  no  money  just  before  that  time  is  admissible  f  but  not  evidence  that  his 
credit  was  good,  and  that  he  could  have  borrowed  money."^ 

Notice  to  produce  is  not  necessary  to  enable  the  state  to  give  secondary  evi- 
dence of  the  contents  of  a  bond  last  seen  in  defendant's  possession  and  which  he  is 
charged  with  having  stolen."* 

Property  shown  to  have  been  with  that  stolen  when  the  crime  was  committed 
and  to  have  been  found  in  defendant's  possession  when  he  was  arrested  is  admissible, 
though  not  included  in  that  described  in  the  indictment."" 

The  state  may  prove  possession  of  the  fruits  of  the  crime  by  either  of  the  co- 
defendants,  even  after  the  termination  of  an  alleged  conspiracy  between  them.'^" 

(§3)     C.  Effect  of  possession  of  stolen  property.''^ — Some  courts  hold  that 


that  they  had  ktUed  the  hog  at  a  certain 
place,  and  that  they  proposed  to  go  to  that 
place  and  that  prosecutor  declined  to  do  so, 
held  original  evidence  of  a  different  state  of 
facts  than  that  testified  to  by  the  prosecutor, 
though  it  also  tended  to  impeach  the  latter's 
testimony,  and  a  ruling  limiting  its  effect 
to  Impeachment  purposes  was  erroneous. 
Armstead  v.  State  [Tex.  Cr.  App.]  13  Tex. 
Ct.  Rep.  507,  87  S.  W.  824. 

61.  Statement  of  prosecutor  that  he  had 
been  robbed,  but  that  he  did  not  know  where. 
or  how  anyone  could  have  done  it,  held  er- 
roneously excluded.  State  v.  Lockhart,  188 
Mo.  427,  87  S.  W.  457.  In  prosecution  for 
stealing  cattle,  evidence  that  prosecutor  told 
defendant  that  If  he  would  take  up  four 
cattle  left  on  the  range  the  previous  winter, 
he  could  have  one  of  them,  or  25  per  cent  of 
their  proceeds,  held  admissible  without  proof 
that  they  were  the  Identical  cattle  that  he 
is  charged  to  have  stolen  for  purpose  of 
showing  absence  of  felonious  intent.  State  v. 
Strodemier  [Wash.]  82  P.  916.  Questions  in 
regard  thereto  held  proper  cross-examina- 
tion, being  directly  connected  with  matters 
testified  to  by  the  witness  on  his  examination 
in  chief.     Id.  .       ^     .     . 

62.  Proof  of  extraneous  crimes  Is  admissi- 
ble only  when  there  is  a  dispute  as  to  the  iden- 
tity of  defendant,  or  some  controversy  as  to 
his  intent  or  motive,  or  to  establish  system 
or  res  gestae  of  the  transaction.  On  prosecu- 
tion for  bringing  stolen  property  into  the 
state,  admission  of  evidence  that  defendant 
had  obtained  money  from  another  person  in 
the  same  manner,  held  «rror,  where  his 
fraudulent  intent  was  not  controverted,  and 
there  was  no  controversy  as  to  the  method 
or  system  whei'eby  he  accomplished  his 
fraudulent  purpose.  Bink  v.  State  [Tex.  Cr. 
App  1  89  S.  W.  1075;  Davenport  v.  State  [Tex. 
Cr  App.]  89  S.  W.  1077;  Bink  v.  State  [Tex. 
Cr  App  ]  89  S.  "W.  1077;  Davenport  v.  State 
[Tex  Cr.  App.]  89  S.  W.  1078.  In  prosecution 
for  larceny  under  color  of  a  bet  on  a  foot 
race,  evidence  of  similar  acts  by  defendant 
and  his  co-conspirators,  both  before  and  af- 
ter the  commission  of  the  offense  charged, 
held  admissible  to  show  criminal  intent. 
Johnson  V.  State  [Ark.]  88  S.  W.  905.  In 
prosecution  for  stealing  appearance  bond  on 
which  defendant  was  surety,  evidence  as  to 


his  living  in  adultery  with  the  principal  on 
the  bond  held  inadmissible.  Counts  v.  State 
[Tex.  Cr.  App.]  89  S.  W.  972.  Where  several 
felonies  are  connected  together,  forming  part 
of  one  transaction,  the  one  is  evidence  to 
show  the  character  of  the  others.  In  prose- 
cution for  stealing  oil  from  pipe  line,  evi- 
dence showing  that  oil  pumped  from  wells  of 
defendant's  wife,  of  which  he  was  the  mana- 
ger, was  not  their  natural  production,  but 
that  their  apparent  production  Included  large 
quantities  wrongfully  taken  from  the  pipe 
line,  and  showing  the  manner  of  such  taking, 
etc.,  held  admissible.  Commonwealth  v. 
Dingman,   26  Pa.  Super.  Ct.  615. 

63.  The  existence  or  nonexistence  of  a 
motive  is  Immaterial  where  the  guilt  of  the 
accused  is  clearly  established,  but  such  evi- 
dence is  admissible  as  tending  to  show  the 
intent  with  which  the  crime  was  committed. 
Dimmick  v.  U.  S.    [C.  C.  A.]    135  P.   257. 

64.  In  a  prosecution  for  larceny  of  a  colt 
It  is  proper  to  allow  experienced  stockmen 
to  state  their  opinion  based  on  experience 
and  observation  of  the  conduct  of  the  par- 
ticular animals  toward  each  other  that  it 
belongs  to  a  particular  mare  which  it  has 
been  following.  Miller  v.  Territory  [Ariz.] 
80   P.   321. 

65.  As  tending  to  show  motive.  Dimmick 
v.  U.  S.  [C.  C.  A.]  135  P.  257. 

66.  67.  People  V.  Peltin  [Cal.  App.]  82  P. 
980. 

68.  Appearance  bond.  Counts  v.  State 
[Tex.  Cr.  App.]    89  S.  W.  972. 

69.  A  mutilated  and  counterfeit  coin  clear- 
ly identified  as  having  been  taken  from  the 
cash  register,  from  which  the  money  is  al- 
leged to  have  been  stolen,  at  the  time  the 
crime  was  committed,  and  found  on  defend- 
ant's person  when  he  was  arrested  shortly 
thereafter,  is  admissible  to  connect  defend- 
ant with  the  offense,  though  it  is  not  lawful 
money  of  the  United  States  which  defendant 
is  alleged  to  have  taken.  People  v.  Peltin 
tCal.  App.]   82  P.   980. 

70.  Prosecution  for  bringing  stolen  prop- 
erty into  the  state  after  having  acquired  it 
elsewhere  by  theft.  Bink  v.  State  [Tex.  Cr. 
App.]    89    S.   W.   1075. 

71.  See  4  C.  L.   415. 

NOTE.  Efflcet  of  possession  of  stolen  mon- 
ey:    Possession  of  money  of  the  same  kind 
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the  exclusive''''  possession  of  the  stolen  property  immediately  after  the  theft  raises 
a  presumption  of  guilt^'  and  is  sufficient  to  warrant  a  conviction,  unless  the  at- 
tending circumstances  or  other  evidence  so  far  overcomes  the  presumption  thus 
raised  as  to  create  a  reasonable  doubt  in  regard  to  the  matter.^*  Others  hold  that 
a  failure  of  defendant  to  explain  his  possession  may  be  taken  as  evidence  against 
him,'^  and  that  a  reasonable  explanation  in  his  favor  may  be  used  as  the  basis  of 
an  acquittal  unless  it  is  shown  to  be  false.'''' 

(§3)  D.  Sufficiency  of  evidence.'''' — As  in  the  case  of  other  crimes  the  corpus 
delicti/*  venue/'  and  the  fact  that  the  defendant  committed  the  crime,  may  be 
shown  by  circumstantial  evidence.*"  It  is  not  necessary  that  the  property  alleged 
to  have  been  stolen,  or  any  part  thereof,  be  shown  to  have  been  found  in  the  defend- 
ant's possession.*^ 

The  nonconsent  of  the  owner  may  be  proved  by  circumstantial  evidence  or  by 
admissions  or  confession  of  the  accused,*^  or  by  evidence  other  than  that  of  the  own- 
er, where  his  absence  is  satisfactorily  accounted  for.*^  Where  the  property  is  tak- 
en from  the  possession  of  an  agent,  proof  that  it  was  taken  without  his  consent,  in 
connection  with  other  evidence  satisfying  the  jury  that  it  was  taken  without  the 
owner's  consent,  is  sufficient  without  the  owner's  testimony.** 


as  that  stolen  is  generally  of  slight,  if  any, 
weight  as  evidence  to  prove  guilt,  if  money* 
of  that  kind  is  in  general  circulation  at  that 
place;  but  it  is  of  much  greater  significance 
if  that  kind  of  money  is  rarely  seen  in  circu- 
lation at  that  place,  and  its  value  as  evi- 
dence is  further  increased  when  both  the 
money  found  and  that  stolen  consists  of  a 
combination  of  pieces  of  such  money. 
People  v.  Getty,  49  Cal.  583.  See,  also. 
People  V.  Melvane,  39  Cal.  614.  Where  mon- 
ey is  not  marked  in  any  way,  no  presumption 
of  law  arises  from  its  possession,  but  the 
fact  is  a  circumstance  which  may  be  con- 
sidered in  connection  with  other  circumstan- 
ces as  evidence  of  guilt.  United  States  v. 
Candler,  65  F.  308.  Such  evidence  is  ad- 
missible, but  It  alone  does  not  warrant  a 
conviction.  Kaiser  v.  State,  35  Neb.  704,  53 
N.  W.  610.  See  also  State  v.  Nesbit,  4  Idaho, 
548,  43  P.  66,  Barker  v.  State,  126  Ala.  69.  28 
So.  685,  Thompson  v.  State,  35  Tex.  Cr.  R.  511, 
34  S.  W.  629. — From  note  to  State  v.  Drew 
[Mo.]   101  Am.  St.  Rep.  482. 

7a.  Held  exclusive.  Flanagan  v.  People,, 
214  111.  170,  73  N.  B.  347. 

73.  State  v.  Wasson,  126  Iowa,  320,  101  N. 
W.  1125.  Code  1897,  §  4836  does  not  raise  a 
presumption  of  guilt  from  the  mere  finding 
of  marked  logs  in  defendant's  possession, 
but  their  wrongful  taking  and  ownership 
must  first  be  established  as  alleged  before 
any  presumption  arises.  State  v.  Loomis 
[Iowa]  105  N.  W.  397. 

74.  Presumption  held  not  overcome.  Flana- 
gan V.  People,  214  111.  170,  73  N.  B.  347.  Not 
necessary  that  his  explanation  be  satisfac- 
tory.    State  V.  Bartlett  [Iowa]   105  N.  W.  59. 

75.  Selph  V.  State  [Tex.  Cr.  App.]  14  Tex. 
Ct.  Rep.   267,   90  S.  W.   174. 

76.  Selph  V.  State  [Tex.  Cr.  App.]  14  Tex. 
Ct.  Rep.  267,  90  S.  W'.  174.  Instruction  to  the 
effect  that,  if  defendant's  explanation  of  the 
finding  of  the  stolen  property  in  his  posses- 
sion was  reasonable  and  probably  true,  it 
should  be  taken  as  true  and  go  to  his  ac- 
quittal, held  to  be  in  defendant's  favor  and 


not  to  erroneously  state  the  law.  Hilscher 
v.  State   [Tex.  Cr.  App.]   13  Tex.  Ct.  Rep.   713, 

88  S.  W.  227.  Charge  held  to  properly  re- 
quire the  state  to  prove  the  falsity  of  de- 
fendant's explanation,  if  the  same  was  rea- 
sonable and  probable,  and  not  to  have  im- 
posed a  greater  burden  on  defendant  than 
that  imposed  by  law.  Id.  Evidence  held  to 
justify  charge  upon  explanation  given  by 
defendant  of  the  possession  of  recently  sto- 
len property.     Parks  v.  State  [Tex.  Cr.  App.] 

89  S.  W.  1064.  Requested  charge  that  accused 
was  not  called  upon  to  explain  his  posses- 
sion of  the  stolen  horse,  if  such  possession 
should  be  found,  and  therefore  he  would  not 
be  guilty,  held  properly  refused,  particularly 
where  the  evidence  showed  that  he  gave  a 
false  explanation.  Selph  v.  State  [Tex.  Cr. 
App.]  14  Tex.  Ct.  Rep.  267,  90  S.  "W.  174 

77.  See  4  C.  L.  416. 

78.  Dimihick  v.  U.  S.  [C.  C.  A.]  135  F.  257 

79.  McCoy  V.  State  [Ga.]  51  S.  B.  279 
Under  Pen.  Code  1895,  §  165,  making  cattle 
stealing  simple  larceny,  and  providing  that 
the  thief  may  be  indicted  in  any  county  into 
which  he  may  carry  the  stolen  goods,  venue 
held  sufficiently  proven  where  accused  was 
shown  to  have  been  unlawfully  in  possession 
of  cattle  in  county  where  crime  is  alleged  to 
have  been  committed,  the  day  after  the  theft, 
even  though  it  was  not  shown  that  they 
were  actually  taken  while  in  that  county. 
Id. 

80.  Dimmick  v.  U.  S.  [C.  C.  A.]  135  F.  257. 

81.  Money.     Dimmick   v.   U.   S.    [C.   C.   A.] 


135  F.   257. 

82, 
481. 

83 


State  V.  Bjelkstrom   [S.  D.]   104  N.  W. 

Where  owner  could  not  be  located, 
evidence  showing  that  defendants  took  mon- 
ey from  his  pocket  while  he  was  drunk,  and 
that  he  subsequently  charged  them  with  the 
crime  and  identified  one  of  them,  held  to 
warrant  conviction.     Jones  v.  People   [Colo.] 

84.     Bvidence      held      suflficient      State     v 
Bjelkstrom   [S.   D.]   104  N.  W.  481. 
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Where  a  national  bank  bill  is  produced  at  the  trial  and  identified  as  a  part  of 
tlie  money  alleged  to  have  been  stolen,  no  proof  of  its  value  other  tiian  its  intro- 
duction in  evidence  is  necessary.*^ 

Cases  turning  on  the  sufficiency  of  the  evidence  to  support  a  conviction  will 
be  found  in  the  note.*" 

(§3)  E.  Instructions." — ^The  usual  rules  as  to  instructions  apply.*'  As 
in  other  criminal  cases  they  should  not  assume  the  existence  of  facts  in  issue,*' 
unless  admitted  or  nncontroverted,*"  go  to  the  weight  of  the  evidence,'^  or  express 


85.  Court  will  take  Judicial  notice  of  their 
value.     Joiner  v.  State  [Ga.]  52  S.  B.  151. 

86.  ISvldence  held  sufflcicnt  to  sustain 
a  conviction.  Dimmick  v.  U.  S.  [C.  C.  A.]  135 
P.  257.  Burglary  and  larceny.  iFlanagan  v. 
People,  214  111.  170.  73  N.  .E.  347.  Simple  lar- 
ceny. Martin  v.  State  [Ga.]  51  S.  E.  334.  To 
connect  defendants  with  the  crime  and  to 
sustain  a  conviction.  Junod  v.  State  [Neb.] 
102  N.  W.  462.  Though  circumstantial. 
Joiner  v.  State  [Ga.]  52  S.  E.  151.  For 
privily  stealing  from  the  person.  State  v. 
Major,  70  S.  C.  387,  50  S.  E.  13.  Clothing. 
Martin  v.  State  [Ark.]  88  S.  W.  962.  Petit 
larceny  of  cloak.  State  v.  Harrington  [Mo. 
App.]  86  S.  W.  274.  Coffee.  Williams  v. 
State  [Tex.  Cr.  App.]  85  S.  "W.  1142.  Hog. 
Franks  v.  State  [Tex.  Cr.  App.]  13  Tex.  Ct. 
Rep.  299,  87  S.  W.  148;  McGaha  v.  State  [Ark.] 
88  S.  "W.  983.  Davis  v.  Territory  [Ariz.]  80  P. 
389;  Woodrig  v.  Territory  [Old.]  81  P.  631. 
Evidence  that  defendant  obtained  possession 
of  horses  on  a  false  pretext  as  to  where  he 
was  going  to  drive  them,  that  he  drove  them 
in  another  direction  to  a  point  out  of  the 
state,  and  there  attempted  to  dispose  of  them 
for  less  than  their  value,  held  to  warrant 
conviction  of  theft  under  Pen.  Code  1895,  art. 
861.  Lewis  v.  State  [Tex.  Cr.  App.]  13  Tex. 
Ct.  Rep.  523,  87  S.  "W.  831.  Money.  Ware  v. 
State  [Tex.  Cr.  App.]  84  S.  W.  1065.  By 
bailee  for  a  particular  purpose.  People  v. 
Kellogg.  94  N.  T.  S.  617.  Steer.  State  v. 
Mumford  [Kan.]  79  P.  669.  Theft  of  watch 
from  the  person.  Aladin  v.  State  [Tex.  Cr. 
App.]  86  S.  W.  327;  Nelson  v.  State  [Tex.  Cr. 
App.]  13  Tex.  Ct.  Rep.  627,  88  S.  W.  807. 
Scarf  pin.  State  V.  McGee,  188  Mo.  401,  87 
S.  W.  452.  Court  held,  under  the  evidence, 
not  to  have  abused  his  discretion  in  refusing 
to  set  aside  verdict  of  guilty  of  stealing  to- 
bacco.    Gaines  v.  State  [Ga.]   52  S.  B.  78. 

Evidence  held  sufflclents  To  establish  own- 
ership of  cow.  Armstrong  v.  Territory 
[Ariz.]  80  P.  319.  To  show  felonious  intent. 
Miller  v.  "Territory  [Ariz.]  80  P.  321.  Evi- 
ence  as  to  ownership  of  personal  property 
stolen  and  possession  of  house  from  which 
it  was  taken  held  to  sustain  allegations. 
Patterson  v.  State  [Ga.]  50  S.  B.  489.  On 
prosecution  for  bringing  stolen  money  Into 
the  state,  to  show  with  reasonable  certainty 
that  defendant  brought  in  $50  of  such  money. 
Bink  V.  State  [Tex.  Cr.  App.]  89  S.  W.  1075. 
To  authorize  submission  of  case  to  Jury. 
Horse  stealing.  State  v.  Shuck,  38  Wash.  270, 
80  P.  444. 

Evidence  held  Insufficient  to  sustain  con- 
viction: For  larceny  of  cattle.  Winchester 
V.  State  [Tex.  Cr.  App.]  85  S.  W.  1073.  Hogs. 
Wesley  v.  State  [Tex.  Cr.  App.]  85  S.  W.  802; 
Womack  v.  State  [Tex.  Cr.  App.]  86  S.  W. 
1015.     Lightning  rods.     Brokaw  v.  State  [Tex. 


Cr.  App.]  85  S.  W.  801,  Money  in  house  of 
prostitution,  notwithstanding  the  fact  that 
amount  lost  was  returned  by  one  of  the  de- 
fendants when  threatened  with  arrest.  State 
V.   Lockhart,    188   Mo.    427,    87    S.   W.    457. 

Evidence  held  Insufficient:  To  show  that 
crime  was  committed,  and  ownership  of  logs. 
State  v.  Loomis  [Iowa]  105  N.  W.  397.  To 
show  that  defendant  did  any  act  showing 
an  Intent  either  to  take  or  convert  the 
horse  to  his  own  use,  and  hence  not  to  sus- 
tain conviction.  Ladeaux  v.  State  [Neb.] 
103  N.  W.  1048.  To  show  that  certain  wit- 
nesses who  bought  the  coffee  from  defend- 
ant were  accomplices.  Williams  v.  State 
[Tex.  Cr.  App.]  85  S.  W.  1142,  To  show  any 
guilty  participancy  or  knowledge  on  the 
part  of  defendant  of  the  taking  of  hose  by 
another.  Canaday  v.  State  [Tex.  Cr.  App.] 
87  S.  W.  346. 

87.  See   4  C.  L.   416. 

88.  Instructions  approved;  As  to  right  to 
convict  of  simple  larceny  under  indictment 
charging  larceny  from  the  house.  Patterson 
V.  State  [Ga.]  50  S.  B.  489.  As  to  claim  of 
taking  watch  under  bona  flde  claim  of  right. 
Id.  As  to  obtaining  money  through  trick 
with  intent  to  appropriate  it  being  larceny. 
State  V.  Ryan  [Or.]  82  P.  703.  Instruction 
held  not  open  to  the  objection  that  it  made 
the  intent  to  appropriate  sufficient  to  author- 
ize a  conviction  without  showing  an  actual 
appropriation.  Lewis  v.  State  [Tex.  Cr. 
App.]  13  Tex.  Ct.  Rep.  523,  87  S.  W.  831.  As 
to  circumstantial  evidence.  Dimmick  v.  U. 
S.  [C.  C.  A.]  135  F,  257.  As  to  necessity  of 
finding  stolen  money  in  defendant's  posses- 
sion.    Id. 

Instructions  held  erroneous:  As  calculat- 
ed to  give  the  impression  that  mere  knowl- 
edge that  crime  was  in  contemplation  would 
constitute  an  aiding  or  abetting.  State  v. 
Bartlett  [Iowa]  105  N.  W.  59.  Instruction  as 
to  effect  of  possession  of  stolen  propert.v 
criticised.  State  v.  Bartlett  [Iowa]  105  N.  W. 
59. 

89.  In  prosecution  for  fraudulent  conver- 
sion of  horse  of  which  defendant  obtained 
possession  under  contract  of  hiring,  cliarge 
held  not  objectionable  as  assuming  the  ex- 
istence of  such  a  contract.  Lewallen  v. 
State  [Tex.  Cr.  App.]  13  Tex.  Ct.  Rep.  564,  87 
S.  W.  1159. 

90.  Instruction  that  there  was  no  question 
as  to  the  ownership  of  the  property  held 
proper  under  the  evidence.  Commonwealth 
V.  Cramer,  25  Pa.  Super.  Ct.  141.  Statement 
in  charge  that  the  prosecuting  witness  had 
testified  on  hearing  before  Justice  that  de- 
fendant had  denied  the  taking  held  Justified. 
Td. 

91.  Instruction  limiting  effect  of  evidence 
of   another    crime    to   purposes    of    impeach- 
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an  opinion  as  to  its  truth  or  falsity/^'  or  comment  on  the  failure  of  the  accused  to 
testify,"^  nor  should  they  be  vague,  confusing,  or  misleading.'* 

They  must  be  predicated  on  evidence  in  the  case,°^  and  submit  all  defenses  as 
to  which  there  is  any  evidence. '°    The  charge  will  be  construed  as  a  whole.®^ 

Holdings  as  to  the  necessity  or  propriety  of  giving  instructions  as  to  felonious 
intent,'*  the  purpose  for  which  the  property  was  taken,''  admissions  and  confes- 
sions,^ accomplice  testimony,^  circumstantial  evidence,^  the  presumption  arising 
from  the  possession  of  stolen  property,*  principals  and  accessories,^  and  lesser  de- 
grees of  the  crime  charged,*  will  be  found  in  the  note. 


ment    held    objectionable.     Counts    v.    State 
[Tex.  Cr.  App.]  89  S.  W.  972. 

92.  Instruction  held  not  to  Involve  expres- 
sion of  opinion  as  to  truth  of  state's  evi- 
dence. Commonwealth  V.  Dlngman,  26  Pa. 
Super.  Ct.    615. 

93.  Statement  that  no  one  had  denied  the 
correctness  of  a  witness'  statement  of  a 
conversation  with  accused  held  not  such  a 
comment.  Common"wealth  v.  Dingman,  26 
Pa.  Super.  Ct.   615. 

94.  Charge  as  to  evidence  of  reputation 
held  not  misleading.  Commonwealth  v. 
Dingman,  26  Pa.  Super.  Ct.  615.  Instruction 
as  to  effect  of  an  explanation  by  defendant 
of  fact  that  stolen  goods  were  found  in  his 
possession  held  not  to  be  vague,  confusing, 
or  misleading.  Hilscher  v.  State  [Tex.  Cr. 
App.]    13   Tex.   Ct.   Rep.    713.    88   S.   W.   227. 

95.  Evidence  held  to  warrant  finding  that 
defendant,  in  pursuance  of  previous  under- 
standing, joined  with  others  In  engaging 
attention  of  storekeeper,  so  as  to  give  an- 
other an  opportunity  to  steal  tobacco,  which 
he  did,  and  hence  court  did  not  err  in  char- 
ging as  to  law  bearing  on  that  theory  of 
the  case.  Gaines  v.  State  [Ga.]  52  S.  B.  78. 
On  trial  for  larceny  of  horse,  instruction  that 
if  jury  should  find  that  defendant  was  one 
of  several  interested  in  the  larceny  It  would 
make  no  difference  that  the  others  were  not 
Indicted  or  on  trial,  held  prejudicial  error, 
there  being  no  evidence  on  which  to  base  It. 
George  v.  U.  S.  [Ind.  T.]  89  S.  W.  1121. 
There  being  no  evidence  of  joint  action  in 
the  commission  of  the  alleged  larceny.  In- 
struction calculated  to  impress  jury  with 
idea  that  it  was  the  result  of  a  criminal 
conspiracy  held  erroneous.  State  v.  Dock- 
hart,  188  Mo.  427,  87  S.  W.  457. 

96.  Charge  held  not  prejudicial  as  with- 
drawing the  questions  of  intent  and  mistake, 
where  they  were  fully  and  correctly  sub- 
mitted by  other  portions  of  the  charge. 
State  V.  Bjelkstrom  [S.  D.]  104  N.  "W.  481. 
Charge  held  sufliciently  broad  to  embrace  de- 
fendant's defense  that  he  was  a  receiver  and 
did  not  participate  in  the  actual  theft.  Wil- 
liams V.  State  [Tex.  Cr.  App.]  85  S.  W.  1142. 
Charge  held  to  properly  submit  defense 
based  on  theory  that  third  person  hired  the 
horse  from  the  owner  and  disposed  of  it  to 
defendant.  Lewallen  v.  State  [Tex.  Cr.  App.] 
13  Tex.  Ct.  Rep.  554,  87  S.  W.  1159. 

97.  In  prosecution  for  larceny  of  colt, 
Instruction  referring  to  jury's  knowledge  of 
business  of  raising  stock  held  not  objection- 
able as  authorizing  them  to  base  their  ver- 
dict on  their  own  knowledge  rather  than  on 
the  evidence.  State  v.  Bjelkstrom  [S.  D.]  104 
N.    W.    481. 

98.  Where    defendant's    evidence    showed 


that  he  lawfully  took  up  hogs  to  keep  them 
out  of  his  cornfield,  and  subsequently  form- 
ed the  intent  to  appropriate  them,  refusal 
to  charge  that,  if  such  was  the  case,  he  could 
not  be  convicted,  held  error.  Veasly  v. 
State  [Tex.  Cr.  App.]  85  S.  W.  274.  Where 
evidence  showed  that  if  horse  was  stolen 
by  defendant's  alleged  accomplice,  he  "was 
a  guilty  participant  In  the  taking,  and  that 
he  afterwards  joined  said  accomplice  in 
stating  untrue  facts  as  to  the  ownership 
and  control  of  it,  held  not  error  to  refuse 
to  instruct  that,  If  accused  did  not  intend 
to  appropriate  the  horse  to  his  own  use, 
he  should  be  acquitted.  Selph  v.  State  [Tex. 
Cr.  App.]   14  Tex.  Ct.  Rep.   267,  90  S.  W.  174. 

99.  Evidence  being  circumstantial,  held 
error  not  to  Instruct  that  defendant  could 
not  be  convicted  If  he  took  the  property  for 
any  other  purpose  than  that  stated  in  the 
indictment.  Counts  v.  State  [Tex.  Cr.  App.] 
89  S.  W.  972. 

1.  Charge  on  admissions  or  confessions 
held  not  called  for  by  defendant's  statements 
before  the  grand  jury  in  nature  of  an  alibi 
and  entirely  exculpatory.  Trevenio  v.  State 
[Tex.  Cr.  App.]  13  Tex.  Ct.  Rep.  566,  87  S. 
W.    1162. 

3.  A  mere  showing  that  certain  witnesses 
purchased  the  stolen  coffee  from  defendant 
because  It  was  cheap  held  not  to  require 
such  a  charge.  Williams  v.  State  [Tex.  Cr. 
App.]   85  S.  W.  1142. 

3.  There  Is  no  error  in  failing  to  charge 
on  circumstantial  evidence  where  a  witness 
testifies  that  he  saw  defendant  take  the 
watch  from  prosecutor's  pocket.  Aladln  v. 
State  [Tex.  Cr.  App.]  86  S.  W.  327.  In  pros- 
ecution for  fraudulently  converting  a  horse 
of  which  defendant  obtained  possession  un- 
der a  contract  of  hiring,  where  the  contract 
and  defendant's  possession  are  shown  by 
positive  evidence,  the  mere  fact  that  owner 
sent  horse  to  defendant  by  a  servant,  and 
cannot  positively  testify  that  it  was  de- 
livered to  defendant,  does  not  require  a 
charge  on  circumstantial  evidence.  LeTval- 
len  v.  State  [Tex.  Cr.  App.]  13  Tex.  Ct.  Rep. 
554,  87  S.  W.  1159.  Evidence  that  defendant 
was  found  in  possession  of  the  hog,  withoxit 
any  showing  as  to  how,  when,  or  where  he 
got  possession,  makes  a  case  of  circumstan- 
tial evidence  and  calls  for  a  charge  on  that 
subject.  Armstead  v.  State  [Tex.  Cr.  App  ] 
13  Tex.  Ct.  Rep.  507,  87  S.  W.  824.  Failure 
to  charge  on  subject  of  circumstantial  evi- 
dence held  error  where  state's  case  depended 
mainly  on  such  evidence  to  show  taking 
Veasly  v.  State   [Tex.  Cr.  App.]   85  S.  W.  274^ 

4.  Refusal  to  instruct  that  presumption 
was  overcome  by  evidence  of  defendant's 
good  character   held   proper   in  view  of   the 
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(§  3)  F.  Trial,  sentence  and  review.'' — The  taking  being  proved,  the  in- 
tention with  which  it  was  done  is  for  the  jury.' 

One  indicted  for  robbery  may  be  convicted  of  larceny,'  and  one  charged  with 
larceny  from  the  house  of  simple  larceny.^" 

A  verdict  of  guilty  need  not  specify  the  amount  or  value  of  the  property 
stolen.'-^ 

The  punisliment  for  larceny  is  fixed  by  the  statutes  of  the  various  states.^^  In 
order  that  defendant  may  avail  hunself  of  a  statute  providing  for  a  lighter  punish- 
ment in  case  the  stolen  property  is  voluntarily  returned,  the  return  must  be  volun- 
tary and  must  have  been  made  before  he  was  detected  as  the  thief  and  found  in 
possession  of  the  property.^'  Cases  holding  the  punishment  inflicted  to  be  exces- 
sive will  be  found  in  the  note.^* 

Lasciviousness  ;  Latebai,  Eaiujoads  ;  TjAteral  Support  ;  Law  of  the  Case  ;  Law  of  the 
Road  ;  Leases  ;  Legacies  and  Devisbs  ;  Legal  CoNCLtrsioisrs ;  Legatees  ;  Lettebs  ; 
Letters  of  Credit  ;  Levees  ;  Lewdness,  see  latest  topical  index. 


evidence.  People  v.  Peltln  [Cal.  App.]  82 
P.  980.  In  view  of  evidence  held  proper  to 
Instruct  as  to  effect  of  possession.     Id. 

5.  Charg-es  given  held  to  render  unneces- 
sary a  charge  that  evidence  must  show  that 
defendant  was  a  party  to  the  original  taking, 
and  that  fact  that  he  might  have  been  an 
accomplice,  accessory,  or  receiver  of  the 
stolen  property  would  not  warrant  his  con- 
viction for  the  theft.  Trevenio  v.  State  [Tex. 
Cr.  App.]  13  Tex.  Ct.  Kep.  566,  8T  S.  W.  11«2. 
Where  the  only  evidence  was  circumstantial, 
consisting  of  evidence  that  the  stolen  prop- 
erty was  found  in  the  Joint  possession  of 
several  persons.  Instruction  that  all  persons 
acting  together  in  the  commission  of  an  of- 
fense are  principals,  whether  all  are  actually 
present  when  the  offense  is  committed  or  not, 
held  reversible  error.  Armstead  v.  State 
[Tex.  Cr.  App.]  13  Tex.  Ct.  Rep.  507,  87  S.  "W. 
824.  Failure  to  charge  that  if  jury  should 
find  that  defendant  was  not  connected  with 
the  original  taking-  they  should  acquit  him 
held  not  reversible  error,  where  evidence 
conclusively  showed  that  if  defendant's  al- 
leged accomplice  took  the  horse,  defendant 
was  a  guilty  participant  in  the  taking.  Selph 
V.  State  [Tex.  Cr.  App.]  14  Tex.  Ct.  Rep.  267, 
90  S.  W.  174. 

6.  On  prosecution  for  theft  of  coffee,  fail- 
ure to  charge  on  misdemeanor  theft  of  prop- 
erty of  value  of  less  that  $50  held  not  error, 
where  uncontradicted  evidence  showed  that 
the  value  of  the  stolen  property  exceeded 
that  amount.  Williams  v.  State  [Tex.  Cr. 
App  ]  85  S.  W.  1142.  Evidence  and  indict- 
ment held  to  require  instruction  upon  the 
offense  of  petit  larceny.  Weaver  v.  Com- 
monwealth,   27    Ky.   L.   R.   743,    86    S.  W.   551. 

7.  See  4  C.  X..  417. 

8.  Commonwealth  v.  Dingman,  26  Pa.  Su- 
per. Ct.  615.  Whether  defendant  took  crude 
turpentine  under  the  honeat  belief  that  it 
was  within  his  employer's  land  line,  and 
whether  the  taking  was  felonious,  though 
done  openly,  are  questions  for  the  jury. 
Dickens  v.  State  [Ala.]  39  So.  14.  Question 
whether  defendant  had  taken  the  property 
on  a  purchase  from  a  person  whom  he,  in 
good  faith,  and  on  reasonable  grounds,  be- 
lieved to  be  the  owner,  or  on  a  colorable 
purchase  with  notice  that  It  belonged  to  the 


prosecuting  witness,  held  for  the  jury  under 
the  evidence.  Commonwealth  v.  Cramer,  25 
Pa.  Super.  Ct.  141. 

9.  Under  Code,  §  4753,  making  It  robbery 
to  steal  and  take  from  the  person  of  another 
with  force  and  violence,  or  by  putting  in 
fear,  any  property  that  is  the  subject  of 
larceny.  State  v.  Wasson,  126  Iowa,  320. 
101  N.  W.  1125.  Defendant  may  be  convicted 
of  pooketpicking  or  stealing  from  the  per- 
son under  an  information  charging  robbery. 
State  V.  Miller   [Kan.]   80  P.  947. 

10.  Where  he  is  charged  with  "wrongful- 
ly, fraudulently,  and  privately  taking  the 
property  from  the  house  and  carrying  it 
away  with  intent  to  steal  the  same."  Pat- 
terson V.  State  [Ga.]  50  S.  B.  489.  Defendant 
having  been  found  guilty  of  simple  larceny, 
the  question  of  larceny  from  the  house  Is 
out  of  the  case,  and  assignments  complain- 
ing of  rulings  on  that  subject  need  not  be 
considered  on  appeal.     Id. 

11.  Where  indictment  charges  the  taking 
of  2,000  barrels  of  oil.  Commonwealth  v. 
Dingman,    26   Pa.   Super  Ct.    615. 

12.  Act  1902,  No.  107,  §  6,  p.  162,  is  consti- 
tutional in  so  far  as  it  grades  the  offense 
of  petty  larceny  and  makes  the  same  punish- 
able by  imprisonment  in  the  parish  jail, 
though  unconstitutional  In  so  far  as  it  makes 
the  larceny  of  objects  of  the  value  of  $20  or 
over  punishable  by  Imprisonment  at  hard 
labor  in  the  penitentiary.  State  v.  Eubanks, 
114  Da.  428,  38  So.  407.  Under  this  section 
no  sentence  of  Imprisonment  in  the  peniten- 
tiary can  be  Imposed  for  petit  larceny  of 
property  less  In  value  than  $5.  State  v. 
Williams,  114  La.  940,  38  So.  686.  As  relates 
to  the  theft  of  property  worth  less  than  $5, 
treated  by  the  statutes  as  a  misdemeanor, 
the  act  Is  constitutional.  Id.  The  right  to 
impose  a  sentence  of  2%  years  for  an  at- 
tempt to  commit  larceny  i^rom  the  person 
held  not  affected  by  the  indeterminate  sen- 
tence act,  St.  1895.  p.  624,  c.  504.  Common- 
wealth  v.    O'Neil    [Mass.]    74    N.    E.    592. 

13.  Proof  must  show  that  he  was  aware 
of  the  detection.  Ware  v.  State  [Tex.  Cr. 
App.]  84  S.  W.  1065.  Held  no  voluntary 
return  where  defendant  denied  to  the  owner 
and  an  officer  that  he  had  money,  found 
under  circumstances  charging  him  with  no- 
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§  1.     Definition  and  DlsWnctlons,  Nature  of 
Tort,    and   Persons   Liable    (414). 
§  a.      Elements    of   Tort    (414). 

A.  Actionable   Words    (414),  "v 

B.  Publication  (417). 

C.  Malice   (418). 

§  3.     Privilege  and  Justlflcatton  (418). 


§  4.     Damages    and    the    Aggravation    and 
Mitigation   Thereof   (421). 

§  5.      Actions   and  Procedure    (423). 

A.  Conditions  Precedent    (423). 

B.  Pleading    (423). 

C.  Evidence   (426). 
T>.  Trial    (427). 

§  6.      Criminal   Libel   and   Slander    (429). 


§  1.  DefiniUon  and  distinctions,  nature^  of  tort,  and  persons  Zw&Ze."— Libel 
is  a  false  and  unprivileged  publication  by  writing,  printing,  picture,  effigy,  or  other 
fixed  representation  to  the  eye,  which  exposes  any  person  to  hatred,  contempt,  ridi- 
cule, or  obloquy,  or  which  causes  him  to  be  shunned  or  avoided,  or  which  has  a  ten- 
dency to  injure  him  in  his  occupation.'''  To  maintain  an  action  for  libel  it  is  not 
necessary  that  an  indictable  ofiense  should  be  imputed  to  the  plaintiff.^'  To  main- 
tain an  action  for  slander  the  words  must  either  have  produced  a  temporal  loss 
to  the  plaintiff,  by  reason  of  special  damage  sustained  from  their  being  spoken,  or 
they  must  convey  a  charge  of  some  act  criminal  in  itself  and  indictable  as  such,  and 
subjecting  the  party  to  an  infamous  punishment,  or  they  must  impute  some  in- 
dictable offense  involving  moral  turpitude.^'  To  hold  a  principal  responsible  for 
slanderous  words  spoken  by  his  agent,  it  must  appear  that  the  latter  acted  within 
the  scope  of  his  employment,  and  also  that  the  words  were  spoken  whilst  the  agent 
was  employed  in  the  actual  performance  of  the  duties  of  his  principal.^'  Slanderers 
by  concert  may  be  sued  jointly  or  severally,^"  but  to  hold  an  organization  and  its 
members  the  latter  must  as  individuals  have  participated.^^  A  corporation  may  be 
slandered  or  libeled  in  its  business.^^  An  action  for  slander  or  libel  is  personal  and 
abates  with  the  death  of  either  party  thereto,^^  but  the  cause  of  action  merges  in  a 
judgment  for  plaintiff  and  does  not  thereafter  abate  on  the  death  of  defendant  pend- 
ing an  appeal.''* 

§  2.  Elements  of  tort.  A.  Actionable  words.^^ — Words  may  be  actionable  be- 
cause they  are  defamatory  on  their  face  when  they  are  actionable  per  se  and  without 
proof  of  actual  damage,  because  of  injury  presumed,  such  as  words  imputing  a 
crime,^"  or  want  of  chastity ,^^  words  exposing  one  to  scorn,  ridicule  or  contempt,^* 


tice    as    to    who    was    the    owner,    and    only 
returned  it  when  threatened  with  arrest.     Id. 

14.  Sentence  to  10  years  in  penitentiary 
for  stealing  horse  worth  $40  held  excessive. 
George  v.  U.  S.  [Ind.  T.]  89  S.  W.  1121. 
Sentence  of  imprisonment  for  five  years  for 
stealing  $40  worth  of  wire  held  excessive 
under  the  circumstances,  and  reduced  to  two 
years  and  a  half,  under  authority  given  su- 
preme court  by  Crim.  Code.  §  509a.  Juriod 
V.  State  [Neb.]   102  N.  W.  462. 

15.  See  4  C.  L.   418. 

16.  Statutory  deflnition.  Rev.  Codes  1899, 
§  2715.  Lauder  v.  Jones  [N.  D.]  101  N.  W. 
907.  Other  definitions.  Raymond  v.  United 
States,  25  App.  D.  C.  555;  Farley  v.  Evening 
Chronicle  Pub.    Co.    [Mo.  App.]    87   S.  W.    565. 

17.  Barron  v.  Smith  [S.  D.]  101  N.  W. 
1105;  Prewitt  v..  Wilson  [Iowa]  103  N.  W. 
365-'Dowie  v.  Priddle,   116   111.   App.   184. 

18  Barron  v.  Smith  [S.  D.]  101  N.  W. 
1105;  Sharp  v.  Nolan,  27  Ky.  L.  R.  326,  84  S. 
W.    1168. 

10  International  Text-Book  Co.  v.  Heartt 
[C.   C.  A.]   136  F.   129. 

20.  Green  v.  Davies,  182  N.  T.  499,  75  N. 
B.    536. 


31.  Where  an  action  is  brought  against 
an  exchange  and  certain  individual  defend- 
ants, stating  a  cause  of  action  against  the 
exchange  for  publishing  a  written  notice 
prohibiting  plaintiff  from  representation  on 
the  floor  of  the  Exchange,  but  there  is  no 
allegation  that  the  individual  defendants  re- 
quested or  procured  the  notice  to  be  posted, 
it  does  not  show  the  act  of  the  exchange  to 
be  that  of  the  Individual  defendants  making 
them  liable  in  an  action  for  libel.  Gutkes  v. 
New  York  Produce  Exch.,  46  Misc.  133  93  N 
Y.    S.    254. 

22.  Gross  Coal  Co.  v.  Rose  [Wis.]  105  N. 
W.     225. 

23,  2-t.  Miller  v.  Nuckolls  [Ark.]  89  S.  W. 
88. 

25.  See    4    C.  fi.    418. 

26.  Words  clearly  defamatory  on  their 
face,  unambiguous  and  incapable  of  an  in- 
nocent meaning.  Dowie  v.  Priddle.  216  III. 
553,  75  N.  B.  243.  The  word  "thief"  in  its 
ordinary  acceptation  imputes  the  crime  of 
larceny  and  is  actionable  per  fc,  but  if  the 
word  be  spoken  of  the  plaintiff  in  relation 
to  a  past  act  or  transaction  known  to  the 
hearers   and   which    was   not    larceny    or   in- 
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or  words  injuring  one  in  his  business  or  occupation.^"     Words  may  be  defamatory- 


dlctable  as  a  crime  the  use  of  such  word  is 
not  actionable.  Merrill  v.  Marshall,  113  111. 
App.    447. 

Bleinent  of  crime  lackln^i  At  common 
law  an  action  for  slander  will  lie  for  ma- 
licious publication  of  a  false  accusation,  al- 
though made  in  general  words,  if  It  imports 
that  the  person  accused  is  guilty  of  a  felony 
or  other  crime  for  which  an  indictment 
would  lie.  Feast  v.  Auer  [Ky.]  90  S.  W.  564. 
"Under  Pen.  Code  Cal.  §  618,  declaring  every 
person  who  willfully  opens  or  reads  any 
sealed  letter  not  addressed  to  himself,  with- 
out being  authorized  so  to  do,  guilty  of  a 
misdemeanor,  a  statement  falsely  charging 
plaintiff  with  having  opened  and  read  a  let- 
ter addressed  to  defendant,  without  char- 
ging the  same  to  have  been  willfully  done, 
does  not  charge  plaintiff  with  a  crime  and  is 
not  slanderous  per  se.  Greene  v.  Murdook 
ICal.  App.]   81   P.  993. 

A  notice  sent  tn  compllnnce  -witli  laiv  to 
plaintiff  by  county  treasurer,  auditor,  and 
tax-ferret,  stating  that  the  officers  had  been 
apprised  that  moneys  of  plaintiff  had  been 
omitted  from  taxation  and  requiring  her  to 
appear  and  show  cause  why  the  same  should 
not  be  assessed,  held  not  libelous.  O'Con- 
nell  V.  Shontz,  126   Iowa,  709,  102  N.  W.   807. 

Held  actionable  per  se.  Statement  that  a 
person  had  been  "bribed"  to  testify  as-  a 
witness.  Atlanta  News  Pub.  Co.  v.  Medlock 
[Ga.]  51  S.  E.  756.  "Words  importing  feloni- 
ous fraudulent  breach  of  trust.  American 
Pub.  Co.  V.  Gamble  [Tenn.]  90  S.  W.  1005. 
That  the  sheriff  of  the  county,  who  is  a 
candidate  for  re-election,  had  obtained  from 
the  county  a  certain  sum  of.  money  upon  a 
false  and  "imaginary"  account  for  expenses, 
which  he  had  never  incurred  Farley  v  Mo- 
Bi-ide  [Neb.]  103  N.  "W.  1036.  "He  is  a  thief." 
Line  v.  Spies  [Mich.]  102  N.  W.  993.  "He 
(meaning  plaintiff)  is  and  has  been  behind 
the  bars."  Herhold  v.  White,  114  111.  App. 
186.  A  statement  "I  know  I  never  got  all 
my  rent  corn  off  of  the  ground  that  Joe 
Grimes  had  rented.  The  corn  that  Joe 
Grimes  sold  to  Teidgen  was  my  corn,  and  I 
am  satisfied  that  Grimes  stole  my  corn," 
made  by  defendant  concerning  plaintiff,  did 
not  necessarily  mean  that  plaintiff  was  de- 
fendant's tenant  on  shares,  and  that  the  corn 
referred  to  had  been  in  his  possession,  as 
tenant,  undivided,  and  hencfe  imported  a  lar- 
ceny and  was  slanderous  per  se.  Grimes  v. 
Thorp  [Mo.  App.]  88  S.  "W.  638.  "Where  an  al- 
leged libel,  published  of  and  concerning 
plaintiff,  recited  "She  went  to  a  prison  for 
an  operation.  She  sank  so  low.  She  said 
it  cost  five  dollars  and  that  her  screams 
were  heard  all  over  the  block,"  the  word 
"prison"  being  substituted  by  mistake  for 
"person,"  the  obvious  meaning  of  the  charge 
was  that  plaintiff  had  submitted  to  a  crimi- 
nal operation  on  account  of  which  she  had 
been  sent  to  prison,  and  was  libelous  per  se. 
Wuest  V.  Brooklyn  Citizen,  102  App.  Div. 
480  92  N  Y.  S.  852.  A  charge  that  plaintiff 
Ktoie  material  belonging  to  defendant  is 
slanderous  per  se,  and  is  not  relieved  from 
Its  slanderous  import  by  a  further  state- 
ment that  plaintiff  used  the  material  on  some 
one  else's  work.  Carpenter  v.  Hamilton,  185 
Mo    603,    84    S.    "W.    863.     To   charge   the    dis- 


bursement of  excessive  sums  of  money  in 
promoting  a  campaign  for  public  office  with 
such  words  as  "price  paid,"  "bought  and 
paid,"  and  "cost."  Scofleld  v.  Milwaukee 
Free  Press  ["Wis.]  105  N.  "W.  227.  Newspaper 
article  animadverting  on  the  frequency  of 
fires  In  plaintiff's  building,  and  stating  that 
another  fire  would  cause  his  arrest  if  his 
explanation  was  unsatisfactory.  Bohan  v. 
Record  Pub.  Co.  [Cal.  App.]  82  P.  634. 
"Words  "I  have  a  man  to  prove  that  H.  struck 
S.  in  front  of  his  place  of  business,  that  he 
had  two  witnesses  who  had  tracked  the 
blood  stains  from  H's  shop  to  the  place 
where  S.  fell  unconscious;  and  that  he  had 
proof  that  H.  was  guilty  of  the  murder  of 
S."  Haub  V.  Freiermuth  [Cal.  App.]  82  P. 
571.  "It  would  be  interesting  to  know  how 
far  the  money  [political  disbursements]  went 
on  its  return  journey,"  held  to  carry  a  libel- 
ous meaning.  Scofleld  v.  Milwaukee  Free 
Press   ["Wis.]    105   N.   "W.    227. 

Held  not  actionable  per  se.  Statement 
that  husband  and  -wife  ■were  engaged  In  a 
conspiracy  to  cheat  and  defraud  is  not  slan- 
derous in  so  far  as  it  charges  conspiracy. 
Merrill  v.  Marshall,  113  111.  App.  447.  Call- 
ing a  woman  "a  dirty,  vile  woman"  does  not 
charge  her  -with  adultery  and  is  not  action- 
able.    Feast  V.  Auer  [Ky.]   90  S.  "W.  564. 

37.  Under  Rev.  St.  (Mo.)  1899,  §  2863,  de- 
claring it  actionable  to  publish  falsely  that 
any  person  has  been  guilty  of  fornication  or 
adultery,  a  false  charge  of  the  commission  of 
unlawful  intercourse  is  slander,  although 
the  charge  is  made  in  language  technically  in- 
accurate in  that  it  charges  unmarried  per- 
sons "with  adultery.  Brown  v.  "Wintsch,  110 
Mo.  App.  264,  84  S.  W.  196.  Under  this  stat- 
ute it  is  actionable  per  se  to  falsely  and 
maliciously  charge  a  woman  with  being  a 
whore.  Israel  v.  Israel,  109  Mo.  App.  366,  84 
S.  "W.  453. 

Calling  a  woman  a  "low  woman"  and  a 
'half  negress"  does  not  impute  a  want  of 
chastity  and  is  not  slanderous  per  se.  Ken- 
worthy  v.  Brown,  45  Misc.  292,  92  N.  T.  S. 
34. 

28.  Defamatory  per  se.  A  complaint  for 
libel  based  on  defendant  having  charged 
plaintiff  with  having  "held  a  war  dance"  and 
with  liaving  "carried  on  at  a  rate  tliat  would 
be  a  disgrace  to  the  Comique  or  the  worst 
dance  hall  in  the  city,"  which  fails  to  show 
by  way  of  inducement,  colloquium,  or  in- 
nuendo the  character  or  reputation  of  the 
"Comique"  and  the  dance  lialls  of  the  city, 
is  bad.  Wright  v.  Daniel  [Wash.]  82  P.  139. 
Just  prior  to  the  general  election  in  No- 
vember, 1904,  defendant  published  an  article 
concprning  plaintiff,  who  was  president  of 
the  Democratic  city  committee  of  P.,  nnd 
others,  members  of  such  committee,  first  de- 
claring plaintiff  an  eminent  exemplar  of 
"Democratic  sentiment  and  Republican 
affiliations,"  stating  that  there  was  some- 
tliing  radically  wrong  w^ith  Republican  in- 
stitutions '  and  election  methods  when  in- 
dividuals of  this  character  (referring  to 
plaintiff  and  his  associates)  can,  through 
election  machinery,  say  to  tliousands  of  re- 
spectable voters  that  they  cannot  have  their 
choice,  etc.,  and  asking  "wltat  respectable 
citizen  is  there  that  would  select  these  men. 
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by  reason  of  some  special  circumstances  attending  their  publication,  in  which  case 
special  damages  must  be  proved.'"  Words  which  are  harmless  in  themselves  may 
be  libelous  in  the  light  of  extrinsic  facts.'^  It  is  not  necessary  to  render  words 
defamatory  and  actionable  that  they  shall  make  the  charge  in  direct  terms.  It  may 
be  made  indirectly,  and  is  not  for  that  reason  the  less  actionable.'^    The  libelous  ar- 


who  tell  them  who  they  must  vote  for,  to 
represent  him  in  a  business  transaction," 
held  that  such  article  was  rather  an  indict- 
ment of  the  people  at  large  than  of  the 
plaintiff  and  was  not  libelous.  Barr  v. 
Providence  Telegram  Pub.  Co.  [R.  I.]  60  A.  835. 
A  publication  charging  that  plaintiff  was  a 
strike  breaker,  etc.,  and  that  he  had  accept- 
ed money  from  a  labor  organization  in  a 
certain  city  on  an  agreement  to  leave  the 
city  during  a ;  strike,  but,  after  going  out- 
side the  corporate  limits,  had  immediately 
returned,  tended  to  blacken  plaintiff's  repu- 
tation and  excite  ridicule  or  wrath  against 
him.  Farley  v.  Evening  Chronicle  Pub.  Co. 
[Mo.  App.]  87  S.  W.  565.  To  publish  in  a 
newspaper  of  a  white  man  that  he  is  color- 
ed. Flood  V.  News  &  Courier  Co.  [S.  C]  50 
S.  B.  637.  Calling  plaintiff  "a  liar  and  a 
poltroon."  Byrne  v.  Funk,  38  Wash.  506,  80 
P.  772.  Published  statements  that  an  own- 
er of  injured  cattle  had  hitched  a  team  to 
them  and  dragged  them  some  distance 
"breaking  bones  not  already  broken,"  and 
had  left  them  In  a  dying  condition  for  some 
time  until  they  were  killed  by  an  officer  of 
the  society  for  the  prevention  of  cruelty  to 
animals.  Saunders  v.  Post  Standard  Pub. 
Co.,  94  N.  T.  S.  993.  A  publication  alleging 
that  a  piano  had  been  sold  to  a  certain 
miner's  union,  which  required  great  flnancier- 
ing,  and  that  the  agent  thought  it  a  great 
thing  to  bribe  a  committee,  or  officers,  so  as 
to  sell  a  piano,  and  that  such  was  the  case, 
held  libelous.  Barron  v.  Smith  [S.  D.]  101 
N.  W.  1105.  In  a  publication  referring  to 
plaintiff  twice  as  a  detective,  and  stating  that 
when  plaintiff  was  attacked  by  robbers  he 
showed  great  cowardice  and  attempted  to 
hide  under  the  seat  of  the  vehicle,  the  tend- 
ency of  the  words  was  to  hold  him  up  to 
scorn  as  a  detective.  Holland  v.  Flick,  212 
Pa.  201,  61  A.  828.  Publication  stating  that 
the  subscribers  were  well  acquainted  with 
plaintiff  and  would  not  believe  him  under 
oath.  Prewitt  v.  "Wilson  [Iowa]  103  N.  "W. 
365.  Article,  which  was  wholly  false,  re- 
ferring to  an  alleged  intended  marriage  be- 
tween plaintiff  and  G,  and  stated  that  all 
preparations  having  been  made  and  tlie 
guests  having  assembled  In  a  hall,  the  bride- 
groom failed  to  appear,  whereupon  plaintiff 
fell  to  the  floor  with  a  scream  and  the 
guests  made  a  rush  for  the  tables,  which 
the  waiters  by  virtue  of  their  training  clear- 
ed in  "double  quick  time"  and  thereby  saved 
the  same.  Kirman  v.  Sun  Printing  &  Pub- 
lishing Co.,  99  App.  Div.  367,  91  N.  T.  S.  193. 
29.  Any  written  words  are  libelous  which 
in  any  manner  are  prejudicial  to  another  in 
the  way  of  his  employment  or  trade.  Hol- 
land V.  Flick,  212  Pa.  201,  61  A.  828.  A  com- 
plaint for  libel,  charging  that  plaintiff  was 
a'  horseshoer  and  carriage  manufacturer. 
and  that  defendant  published  of  the  plaintiff 
and  certain  others,  who  were  members  of 
the  democratic  city  committee  of  P.,  a  state- 
ment derogatory  to   them  as  politicians  and 


containing  an  interrogatory  asking  what 
respectable  citizen  would  select  these  men, 
who  tell  them  who  they  must  vote  for,  to 
represent  them  in  a  business  transaction, 
etc.,  but  containing  nothing  intimating  that 
plaintiff  was  not  skilled  or  competent  in  his 
business,  was  not  libelous  within  Act  1647 
(1  R.  I.  Col.  Rec.  p.  184),  defining  libel  as 
a  disparagement  of  a  man  in  his  trade  or 
business.  Barr  v.  Providence  Telegram  Pub. 
Co.  [R.  I.]  60  A.  835.  A  false  publication, 
impairing  the  credit  of  a  merchant  or  trader 
by  Imputing  insolvency,  dishonesty,  or  trick- 
ery touching  his  trade  or  occupation,  is  libel- 
ous per  se.  Ukman  v.  Daily  Record  Co.,  189 
Mo.  378,  88  S.  "W.  '60.  To  say  of  one  that  he 
is  a  swindler  when  it  is  not  spoken  of  him 
in  his  office  or  calling  is  not  slanderous. 
Kuhne  v.  Ahlers,  45  Misc.  454,  92  N.  T.   S.  41. 

30.  "Where  a  person  with  fraudulent  de- 
sign or  intent  makes  a  false  imputation  for 
the  express  purpose  of  Injuring  the  business 
of  another,  and  where  injury  results  as  the 
natural  and  probable  results  thereof,  an  ac- 
tion will  lie  notwithstanding  the  words  spo- 
ken are  not  in  themselves  defamatory.  Amer- 
ican Ins.  Co.  V.  France.  Ill  111.  App.  382. 
"When  the  words  spoken  are  susceptible  in 
connection  with  other  facts  In  evidence  of  a 
meaning  other  than  the  Imputation  of  a  fel- 
ony. It  is  a  question  for  the  jury  whether 
such  words  were  Intended  to  impute  felony. 
Merrill  v.  Marshall,  113  111.  App.  447.  "When 
the  plaintiff  in  an  action  for  libel  has,  by 
innuendo,  put  a  meaning  upon  the  alleged 
libelous  publication  which  is  not  supported 
by  its  language  or  by  proof,  the  court  may 
nevertheless  submit  the  case  to  the  jury  If 
the  article  is  libelous  per  se.  "Wuest  v. 
Brooklyn  Citizen,  102  App.  Div.  480,  9?  N  T. 
S.    852. 

31.  A  publication  which  Imputes  to  one 
language  which  Is  known  to  those  among 
whom  he  lives  to  contain  statements  which 
are  false  Is  libelous. '  Pavesich  v.  New  Eng- 
land Life  Ins.  Co.  tGa.]  50  S.  B.  68.  A  pub- 
lication of  an  adTjertisement  of  an  insurance 
company  containing  a  person's  picture  and 
a  statement  that  the  person  has  policies  of 
insurance  with  the  company,  and  Is  pleas- 
ed with  his  Investment,  when  In  fact  he  has 
no  such  policies,  is  libelous,  as  having  a 
tendency  to  create  the  impression  among 
those  who  know  the  facts  that  the  person 
whose  picture  is  reproduced  told  a  willful 
falsehood.  Id.  In  an  action  for  slander 
words  are.  in  the  first  instance,  to  be  tak- 
en in  their  natural  sense,  and  the  burden  is 
on  the  defendant  to  show  that  they  were 
spoken  innocently.  Israel  v.  Israel  109  Mo 
App.  366,   84  S.  "W.  453. 

3a.  Lauder  v.  Jones  [N.  D.]  101  N. 
"W.  907.  Language  which  In  the  cir- 
cumstances under  which  it  was  used, 
would  reasonably  cause  one  to  understand 
that  it  was  intended  to  impute  a  crime 
Line  v.  Spies  [Mich.]  102  N.  "W.  993.  The 
fact  that  a  person's  name  was  not  mention- 
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tide  must  refer  to  the  plaintiff  in  its  description  or  identification  such  as  to  lead 
those  who  know,  or  know  of  plaintiff,  to  believe  that  the  article  was  intended  to  refer 
to  plaintiff.'^  Falsity  is  essential."*  The  owner  of  property  has  a  right  of  action 
against  anyone  who  falsely  and  maliciously  publishes  statements  in  regard  to  the 
same  or  the  title  of  plaintiff  thereto. ^°  Thus  in  respect  of  a  corporation  it  is  action- 
able per  se  to  charge  that  it  took  advantage  of  a  scarcity  to  exact  unconscionable 
prices  for  its  commodities."'  A  person  claiming  to' have  an  interest  in  land  being 
sold  at  a  judicial  sale  may  at  such  sale  state  facts  as  to  the  property  about  to  be  sold 
when  such  facts  relate  to  title,  possession,  oi;  the  alleged  right  of  possession  thereof 
and  such  statements  cannot  be  deemed  a  slander  of  the  title. "^  An  advertisement 
may  be  libelous  if  it  falsely  depreciates  another's  wares."^ 

(§2)  B.  PuhlicoAion^"  is  essential,*"  but  the  author  of  a  libel  is  not  liable 
for  any  damages  caused  by  the  publication  of  the  same  by  the  party  libeled.*'- 
Every  person  is  entitled  to  receive,  inspect,  and  circulate  a  public  document  and  one 
who  gives  or  loans  such  document  to  another  incurs  no  liability  for  the  publication  of 
a  libel.*'' 


ed  in  a  pubUcation,  alleged  to  be  a  libel 
on  him,  does  not  render  it  the  less  libelous 
so  long  as  the  publication  would  be  under- 
stood to  refer  to  him.  Barron  v.  Smith  [S. 
D.]  101  N.  W.  1106.  A  declaration  for  libel 
alleging-  the  publication  of  a  letter  wherein 
the  writer  stated  that  his  wife,  with  his 
child,  had  left  him  and  had  been  "seen  in  the 
company  of  one  C,  a  ticket  agent"  at  a  sta- 
tion named.  "Couple  this  fact  -with  the  cir- 
cumstance that  my  little  girl  was  found  in 
the  home  of  the  mother  of  this  man  C  and 
then  read  between  the  lines  for  a  moment 
and  it  is  not  hard  for  a  person  of  ordinary 
Intelligence  to  figure  out  the  facts  in  the 
case" — with  proper  Innuendoes,  is  sufBoient 
on  demurrer.  Cross  v.  Flood,  77  Vt.  285,  59 
A.   1018. 

33.  Butler  V.  News-Leader  Co.  [Va.]  51  S. 
E.   213. 

34.  Where  insurance  company  advertised 
a  quick  "settlement"  of  a  certain  loss  and 
another  company  advertised  that  though  the 
loss  had  been  "settled"  it  had  not  been 
"paid,"  and  drew  as  a  moral  that  it  was  bet- 
ter to  insure  in  the  latter  company,  held  not 
libelous.  P.  L.  Hennessey  &  Bro.  v.  Tra- 
ders' Ins.  Co.   [Miss.]   39  So.  692. 

35.  If  the  owner  in  possession  of  prop- 
erty Is  damaged  or  annoyed  by  persons  set- 
ting up  adverse  title  to  his  own,  he  may 
bring  an  action  for  slander  of  title.  Bos- 
sier's Heirs  v.  Jackson,  114  La.  707,  38  So. 
525.  In  suit  for  slander  of  title,  mere  pos- 
session by  the  plaintiff  will  sufHce  as  against 
one  defendant  disclaiming  title  and  another 
defendant  setting  up  a  tax  title  absolutely 
null.  Posey  v.  Ducros  [La.]  39  So.  26. 
■Where  the  alleged  libelous  writings  are  not 
libelous  per  se,  there  can  be  no  recovery  in 
the  absence  of  proof  that  the  plaintiff  has 
sustained  pecuniary  Injury  by  reason  of  their 
publication.  Walker  v.  Best,  107  App.  Div. 
304,   95  N.   T.  S.   151. 

36.  Gross  Coal  Co.  v.  Rose  [Wis.]  105  N. 
W.  225. 

37.  Brady  v.  Carteret  Kealty  Co.,  67  N.  J. 
Eq.    641,    60  A.    938. 

38.  Holmes  v.  Cllsby,  121  Ga.  241,  48  S.  E. 
934,  104  Am.  St.  Rep.  103. 

6    Curr.    Law. — 27. 


Notei  Other  cases  of  libel  in  advertise- 
ments, see  St.  Louis  Clotjiing  Co.  v.  J.  D. 
Hail  Drygoods  Co.,  156  Mo.  393,  56  S.  W.  1112; 
Riley  v.  Lee,  88  Ky.  603,  21  Am.  St.  Rep.  358; 
Cox  v.  Strickland,  101  Ga.  482,  28  S.  B.  655; 
Smith  V.  Smith,  73  Mich.  445,  41  N.  W.  499,  16 
Am.   St.   Rep.   594,  3  L.  R.  A.   52. 

3».  40.     See  4  C.  L.  423. 

TfOTB!  What  Is  or  Is  not  a  publication  is 
often  a  vexed  question.  The  mere  sending 
of  a  letter  is  not  a  publication.  4  C.  L.  423, 
n.  42.  Tousling  v.  Dare  122  Iowa,  539,  98 
N.  W.  371.  Nor  the  sending  of  a  postcard 
if  the  plaintiff  is  not  sufficiently  connected 
with  the  defamatory  matter.  Sadgrove  v. 
Hole  2  K.  B,  1.  But  it  is  publication  if  the 
libelous  communication  is  given  to  a  mem- 
ber of  plaintiff's  family,  as  to  a  daughter  (4 
C.  L.  423.  n.  42),  or  to  a  father  (Gaines  v. 
Gaines,  109  111.  App.  226).  So  also  If  the 
third  person  is  an  agent  or  confidential 
stenographer  or  clerk  of  defendant  or  plain- 
tiff (Sun  Assur.  Co.  v.  Bailey,  101  Va.  443, 
44  S.  E.  692;  Gambrill  v.  Sohooley,  93  Md. 
48,  48  A.  730,  86  Am.  St.  Rep.  414,  52  L.  R. 
A.  87).  So  when  the  defendant  discloses 
the  matter  to  a  friend  (Snyder  v.  Andrews,  6 
Barb.  [N.  T.]  43),  or  where  plaintiff  turns 
over  a  libelous  letter  to  an  employer  as  the 
letter  was  directed  jointly  to  plaintiff  and 
employer  (Schmuck  v.  Hill.  2  Neb.  Unoff,  79, 
96  N.  W.  158);  or  plaintiff  himself  by  rea- 
son of  his  illiteracy  has  the  letter  read  by 
another  to  him  (Ailen  v.  Wortham,  89  Ky. 
485,  13  S.  W.  73).  And  it  is  also  publication 
"Where  the  actionable  words  are  given  to 
those  whose  business  it  is  to  transmit  or 
spread  them,  as  telegraphers  and  printers 
(Monson  v.  Lathrop,  96  Wis.  386,  65  Am.  St. 
Rep.  54;  Baldwin  v.  Blphinston  2  W.  Bl. 
1037). — 3    Mich.    L.    R.    78. 

41.  Konkle  v.  Haven  [Mich.]  12  Det.  Leg. 
N.  234,  103  N.  W.  850.  Where  an  alleged 
libelous  letter  was  written  concerning  plain- 
tiff's character  as  a  clergyman,  defendants 
were  not  responsible  for  any  damages  re- 
sulting from  plaintiff's  publication  of  such 
letter  by  reading  it  from  the  pulpit  of  his 
church  before  the  congregation.     Id. 

42.  De  Arnaud  v.  Ainsworth,'  24  App.  D. 
C.    167. 
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(§3)  C.  l/aZtce.*'— Either  legal  or  actual  malice  must  exist."  Actual  malice 
though  necessary  at  common  law,  if  the  words  be  not  per  se  defamatory ,^^  is  elimin- 
ated by  the  statutory  definition  in  Washington."  L^gal  or  implied  malice  is  shown 
by  mere  proof  of  the  unathorized  use  of  the  defamatory  words  charged.  Actual 
malice  may  be  shown  by  the  acts  or  conduct  of  the  defendant  immediately  ac- 
companying the  utterance  of  the  words  or  by  the  utterance  at  other  times  of  other 
and  similar  defamatory  words  having  reference  to  the  siabject-matter  of  the  words 
charged.*^  Malice  is  presumed  from  utterance  of  words  defamatory  per  se.*'  The 
acts  of  a  wife  in  the  absence  of  her  hu^and  are  not  binding  on  him  for  the  purpose 
of  showing  malice  on  his  part  against  plaintiff  in  an  action  for  libel.^"  When  a 
defamatory  charge  is  made  upon  an  unprivileged  occasion,  the  law  implies  malice, 
but  when  the  publication  is  privileged,  the  publication  is  presumed  to  have  been  made 
in  good  faith. ^" 

§  3.  Privilege  and  justification.'^^ — An  absolute  privilege  is  confined  to  eases 
where  the  public  service  or  the  due  administration  of  justice  requires  that  a  party 
speak  his  mind  freely,  and  no  action  can  be  maintained  therefor,  even  though  the 
words  be  false  and  maliciously  spoken."''  An  official  communication  pursuant  to 
law,^^  or  the  testimony  of  a  witness  in  a  Judicial  proceeding,  which  is  pertinent  to 
the  issues,  cannot  be  made  the  subject  of  an  action  for  defamation."*  Occasions 
when  the  privilege  is  qualified  extend  to  a  variety  of  communications  made  in  good 
faith  and  from  honest  motives,  iipon  any  subject  in  which  the  party  communicating 
has  an  interest  or  in  reference  to  which  he  has  a  duty  to  some  one  having  a  like  in- 
terest or  duty.  On  such  occasions  a  speaker  is  exempt  from  liability  only  so  far  as 
he  speaks  honestly  and  for  some  common  good.""     The  characteristic  feature  of  abso- 


43.  See  4  C.  L.  421. 

44.  Lauder  v.  Jones  [N.  D.]  101  N.  W.  907. 

45.  See  i  C.  U   421. 

4«.  2  Ball.  Ann.  Codes  &  St.  §  7087.  Byrne 
V.  Punk,  38  Wash.  506,  80  P.  772. 

47,  48.  Carpenter  v.  Hamilton,  185  Mo. 
603,  84  S.  W.  863;  Prewitt  v.  Wilson  [Iowa] 
lOs' N.  W.  365;  Parley  v.  Evening  Chronicle 
Pub.  Co.  [Mo.  App.]  87  S.  W.  565;  Israel  v. 
Israel,  109  Mo.  App.  366,  84  S.  W.  463.  A 
charg-e  that  if  the  libel  was  published  In 
good  faith  the  jury  should  consider  such 
matters  in  mitigation  of  damages  held  er- 
roneous. Bohan  v.  Record  Pub.  Co.  [Cal. 
App.]  82  P.  634.  Words  charging  one  of  be- 
ing guilty  of  larceny  are  actionable  per  se 
and  carry  with  them  the  legal  imputation  of 
malice.     Shockey    v.    McCauley    [Md.]     61    A. 

49.  Konkle  v.  Haven  [Mich.]  12  Det.  Leg. 
N    234,  103  N.  W.  850. 

50.  Lauder  v.  Jones  [N.  D.]  101  N.  W.  907. 

51.  See  4  C.  L.  421. 

52.  Dictum  in  Young  v.  Lindstrom,  115  111. 
App.   239. 

Note:  The  absolute  privilege  extends  to 
both  legislative  and  judicial  documents,  es- 
pecially since  statutes  passed  in  conse- 
quence of  Stockdale  v.  Hansard,  9  A.  &  E. 
[Eng.]  1;  Odgers  Libel  [3d  Ed.]  191.  In  18 
Harv.  Ia  R.  143,  the  opinion  is  ventured  that 
an  exhibition  of  such  a  report  or  document 
for  mere  motives  of  scandal  or  malice  ought 
not  to  be  covered  by  the  rule  of  absolute 
privilege,  and  by  analogy  cites  Searles  v. 
Scarlett.  2  Q.  B.  [Eng.]  56.  The  absolute 
privilege  attaching  to  public,  judicial,  or  leg- 
islative proceedings,  is  distinct  from  the 
qualified    privilege    attaching    to    reports    of 


such  proceedings.  See  18  A.  &  E.  Enc.  Law, 
[2  Ed.]  1023,  1042,  1045.  See,  also,  post, 
note  58.  Of  the  category  of  judicial  pro- 
ceedings absolutely  privileged  are  testimony 
of  a  witness  falsifying  facts  which,  how- 
ever, were  relevant  (Cooley  v.  Galyon,  109 
Tenn.  1,  70  S.  W.  607,  97  Am.  St. 
R.  823,  60  L.  R.  A.  139.  Contra,  Ruohs  v. 
Bocker,  6  Heisk.  [Tenn.]  395.  19  Am.  Rep.  598) 
and  allegations  in  a  pleading  pertinent  to  the 
issues  (Crockett  v.  McLanahan,  109  Tenn  517 
72  S.  W.  590,  61  L.  R.  A.  914,  quoted  97  Am. 
St.  Rep.  831,  citing  many  cases,  and  see  note 
Gorsuch  V.  Swan  [Tenn.]  97  Am.  St.  Rep. 
836). 

53.  O'Connell  v.  Shontz,  126  Iowa,  709,  102 
N.  W.  807.  Official  communications  made  by 
government  ,  officers  pursuant  to  law  and 
within  their  authority  are  absolutely  privi- 
leged. De  Arnaud  v.  Ainsworth,  24  Add  D 
C.    167. 

54.  Lauder  v.  Jones  [N.  D.]   101  N.  W.  907. 

55.  Young  V.  Lindstrom,  115  111.  App  239- 
Bchard  v.   Morton,   26  Pa,   Super.   Ct.   579. 

Held  qnallfied:  Charge  of  larceny  made 
in  causing  arrest  of  employe  held  qualifled- 
ly  privileged.  Young  v.  Lindstrom,  115  111 
App.  239.  Defendant  in  an  action  for  slan- 
der had  claimed  that  the  borough  authorities 
had  entered  upon  his  land  without  right  A 
deed  was  exhibited  by  the  clerk  of  the  coun- 
cil which  it  was  alleged  had  been  executed 
by  defendant  and  under  which  the  borough 
claimed  the  right  to  occupy  the  land.  This 
deed  purported  to  be  acknowledged  before 
olalntiff  as  justice  of  the  peace.  Defendant 
lenied  that  he  ever  executed  the  deed  in 
presence  of  plaintiff.  Held  that  the  denial 
was    privileged.     Echard    v.    Morton     26    Pa 
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Inte,  as  (jistinguished  from  conditional,  privilege,  is  that  in  the  former  the  question 
of  malice  is  not  open  and  all  inquiry  into  good  faith  is  closed,""  but  in  words  of  quali- 
tled  privilege  they  must  be  shown. '^^  Unless  the  court  forbids  publication  or  matter 
be  unfit  for  publicity  there  is  no  harm  in  fairly  reporting  judicial  proceedings,'"^ 
but  mere  pleadings  cannot  be  published  without  liability.""  Defamatory  communica- 
tions made  by  a  volunteer,  without  interest,  confidential  relation,  or  other  duty  than 
a  moral  or  social  one,  are  never  privileged  unless  made  in  good  faith  and  in  an  honest 


Super.  Ct.  579.  An  attorney  at  law  has  a 
qualified  or  conditional  privilege  to  make, 
during  the  progress  of  a  trial,  such  fair 
comments  on  the  circumstances  of  the  case 
and  the  conduct  of  the  parties  in  connection 
therewith  as  in  his  Judgment  seems  proper. 
Atlanta  News  Pub-  Co.  v.  Medlock  [Ga.]  51 
S.  E.  756.  The  publication  of  proceedings  of 
a  college  board  of  trustees,  in  the  investiga- 
tion of  charges  against  one  connected  with 
the  college,  held  qualifiedly  privileged. 
Gattis  V.  Kilgo  [N.  C]  52  S.  E.  249.  Where 
a  railway  company  discharges  a  conductor, 
and  it  comes  to  its  knowledge  that  there  are 
still  in  his  possession  tickets  of  the  com- 
pany which  were  delivered  to  him  while  in 
its  employment,  which  he  at  that  time  had  a 
right  to  sell,  and  which  he  refuses  or  fails 
to  surrender,  the  company  has  the  right,  in 
order  to  protect  its  own  interest,  to  take 
such  precautions  as  are  reasonably  neces- 
sary to  prevent  the  use  of  tickets  by  per- 
sons not  entitled  to  use  them,  and  a  publica- 
tion under  such  circumstances,  to  persons 
whose  knowledge  is  necessary  to  its  protec- 
tion, is  authorized.  Sheftall  v.  Central  of 
Georgia  R.  Co.  [Ga.]  51  S.  B.  646.  Where 
defendant  wrote  a  letter  concerning  plaintiff 
to  the  elders  of  a  church,  the  pastorate  of 
which  plaintiff  was  about  to  assume,  char- 
ging plaintilf  with  certain  specific  acts  of 
impropriety,  the  letter  was  quasi  privileged 
and  defendant  was,  therefore,  not  liable  for 
libel  in  the  absence  of  proof  that  the  charges 
were  false  and  malicious.  Konkle  v.  Haven 
[Mich.]    12   Det.   Leg.   N.    234,    103    N.   W.    850. 

Be.  Atlanta  News  Pub.  Co.  v.  Medlock 
[Ga.]   51  S.  B.   756. 

57.  W^here  an  alleged  libelous  newspaper 
article  contained  no  statement  that  the  plain- 
tiff was  guilty  of  burglary,  and  only  pur- 
ported to  state  the  acts  and  theories  and  rep- 
resentations of  the  officers  of  the  law  in 
relation  to  plaintiff's  pursuit,  arrest,  trial, 
and  acquittal  of  such  offense,  and  that  she 
had  associated  with  burglars  and  was  con- 
nected with  certain  burglaries,  the  matter 
being  quasi  privileged,  was  not  libelous  per 
se.  McClure  v.  Review  Pub.  Co.,  38  Wash. 
160,  80  P.  303 

.58,  59.  American  Pub.  Co.  v.  Gamble 
[Tenn.3  90  S.  W.  1005.  Ordinarily  the  pub- 
lisher of  a  newspaper  has  no  privilege  as  to 
what  appears  therein,  but  is  liable  for  the 
same  as  any  other  person.  The  publisher  of 
a  newspaper,  however,  is  authorized  to  pub- 
lish a  fair  and  honest  report  of  the  pro- 
ceedings of  a  judicial  trial,  and  is  not  liable 
on  account  of  such  publication  In  the  ab- 
sence of  express  malice.  Atlanta  News  Pub. 
Co.  V.  Medlock  [Ga.]  51  S.  B.  756. 

Note:  The  whole,  doctrine  of  privilege  as 
applied  to  newspaper  reports  of  proceedings 
is  well  summed  up  by  Neil,  J.,  in  American 
•  Pub.  Co   V.  Gamble  [Tenn.]  90  S.  W.  1005. 


"Unless  the  court  has  itself  prohibited  the 
publication,  or  the  subject-matter  of  the 
trial  be  unfit  for  publication  (Newell,  Def, 
S.  &  L.  p.  548,  §  150)  any  one  may,  without 
incurring  liability  for  damages,  publish  the 
proceedings  of  courts  of  Justice  (Newell,  on 
Def.,  S.  &  L.  p.  544,  §  147);  and  the  owners 
of  newspapers  occupy  in  respect  of  such 
publications  the  same  status  as  that  accord- 
ed to  other  persons,  in  no  respect  higher  or 
different  (Fenstermacker  v.  Tribune  Pub. 
Co..  11  Utah,  439,  43  P.  112,  35  D.  R.  A.  611; 
Upton  v.  Hume,  24  Or.  420,  33  P.  810,  41  Am. 
St.    Rep.    863,    21   L.    R.   A.    493;   Newell,   Def., 

5  &  L.  p.  552,  §  158;  Brett,  L.  J.,  46  L,.  J.  C. 
P.  [Eng.]  407;  Eramwell,  L.  J.,  5  Ex.  D. 
[Eng.]  56;  Salmon  v.  Isaac,  20  D.  T.  [Eng.] 
886,  3   Times  I*   R.    245). 

"The  right  to  publish  is  subject  to  the 
limitation  that  the  report  must  be  a  fair  one, 
made  in  the  interest  of  the  public,  and  with- 
out malicious  purpose.  Newell,  Def.,  S.  &  L. 
p.  558,  §  166;  Ackerman  v.  Jones,  37  N.  T. 
Super.  Ct.  42;  Newell,  p.  544.  §  148,  subd.  3; 
Saunders  v.  Baxter,  6  Heisk.  Tenn.]  369; 
Stevens  v.  Sampson,  5  Ex.  D.  [Eng.]  53;  49 
L.  J.  Q.  B.  120;  28  W.  R.  87;  41  D.  T.  782; 
Newell,  p.  556,  §  162,  subd.  7;  Waterfleld  v. 
Bishop  of  Chicester,  2  Mod.  [Eng.]  118; 
Newell,  p.  556,  §  9;  Salmon  v.  Isaac,  20  L.  T. 
[Eng.]  885;  Newell,  p.  556,  §  10.  Such  report 
should  not  be  mingled  with  comment,  either 
in  the  body  of  it  or  In  the  heading,  as  in 
such  case  the  presumption  of  malice  would 
the  more  easily  arise;  the  place  for  criticism 
of  this  character  is  in  the  editorial  columns 
(Newell,  Def.  S.  &  L.  c.  20,  §  19;  Merrill's 
Newspaper  Libel,  184);  and  even  then  the 
comment  should  be  fair  and  reasonable 
(Newell,  Def.,  S.  &  L.  c.  20,  §  18;  Woodgate 
v.  Ridout,  4  F.  &  P.  [Eng.]  223;  Reg.  v. 
Tanfleld,   42  J.  P.   [Bng.]   424). 

"The  report  need  not  be  a  verbatim  one, 
but  it  must  contain  the  substance  of  the 
thing  it  undertakes  to  present,  or  the  whole 
purport  of  any  special,  separable  part. 
Newell  p.  552,  §  156;  Id.  p.  554,  §  161;  Salis- 
bury V.  Union  &  Advertiser  Co.,  45  Hun  (N. 
T.)  120;  Newell,  545;  McBee  v.  Fulton,  47  Md. 
403;  28  Am.  Rep.  465;  Flint  v.  Pike,  4  B.  & 
Cr.  [Eng.]  473;  6  D.  &  R.  528;  Kane  v.  Mul- 
vany.  Irish  Rep.  26,  S  C.  L.  402;  Newell  p.  553, 
§  160,  subd.  3;  Lewis  v.  Walter,  4  B.  &  Aid. 
605;  Newell,  p.  553,  §  160,  subd.  4.  It  must 
not  give  undue  prominence  to  Inculpatory 
facts,  and  depress  or  minify  such  facts  as 
would  explain  or  qualify  the  former  (Salis- 
bury v.  Union  &  Adv.  Co.,  supra;  Newell  p. 
554,  §  161;  Thomas  v.  Croswell,  7  Johns.  [N. 
Y.]  264,  5  Am.  Dec.  269;  Newell  p.  557;  Grim- 
wade  V.  Dicks,  2  Times  L.  R.  [Eng.]  627; 
Newell   p.    655;   Haywood   &   Co.   v.    Haywood 

6  Sons,  34  Ch.  D.  [Bng.]  198;  56  L.  J.  Ch. 
287;  35  W.  R.  392;  56  L.  T.  729;  Newell,  p. 
555;   Dodson   v.   Owen,    2   Times  L.   R.    [Eng.] 
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belief  in  their  truth  and  with  an  honest  intent  to  perform  the  duty.'"  A  communica- 
tion between  officers  of  a  corporation  on  tlie  subject  of  the  conduct  of  one  of  its 
servants  is  privileged/^  and  the  privilege  is  not  lost  by  the  officer  receiving  it  and  dis- 
closing its  contents  to  another  servant  as  a  reason  for  discharging  the  servant  about 
whom  it  was  written."^  The  official  acts  of  public  officers  may  lawfully  be  made  the 
subject  of  fair  comment  and  criticism,  but  charges  imputing  a  criminal  offense  or 
moral  delinquency  to  a  public  officer  cannot,  if  false,  be  privileged,  though  made  in 
good  faith.*^     Pair  comment  pertaining  to  candidates  is  governed  by  a  like  rule.*'"' 


Ill;  Newen,  p.  556,  S.  S.  8),  and  must  npt 
omit  material  points  in  favor  of  the  com- 
plaining party,  or  introduce  extraneous  mat- 
ters of  an  injurious  nature  to  him  (Cooper 
V.  Lawson,  8  A.  &  E.  [Eng.]  746;  1  W.  W.  & 
H.  601;  2  Jur.  919;  1  P.  &  D.  15;  Newell,  p. 
558;  Clement  v.  Lewis,  (Exch.  Ch.)  3  Br.  & 
E.  [Eng.]  297;  3  B.  &  Aid.  702;  7  Moore  200; 
Bishop  V.  Latimer,  4  L.  T.  [Bng.]  775; 
NeweU,  p.  558). 

"In  short,  the  report  must  he  characteriz- 
ed by  fair-mindedness,  honesty  and  accur- 
acy. Newell,  Def.,  S.  &  L.  p.  551,  §  155; 
Stanly  v.  Webb,  4  Sandf.  [N.  T.]  21;  Bdsall 
V.  Brooks,  17  Abb.  Pr.  [N.  T.]  221;  Id.,  26 
How.  Pr.  [N.  T.]  426;  Newell,  p.  545. 

"If  it  be  found  of  this  character,  it  is  not 
material  that  the  matter  it  contains  is  in- 
jurious to  the  persons  involved  or  referred 
to  therein,  since  it  is  of  the  highest  moment 
that  the  proceedingrs  of  courts  of  justice 
should  at  all  times  be  open  to  fair  inspection, 
to  the  end  that  the  public  may  have  the 
means  of  knowing-  how  the  duties  of  their 
officers  are  performed,  "whether  faithfully 
and  intelligently  or  otherwise.  In  the  pres- 
ence of  this  public  requirement  mere  pri- 
vate interests  must  give  way.  R.  v.  Wright, 
8  T.  R,  [Eng.]  298;  Wason  v.  Walter,  I*  C. 
4  Q.  B.  [Eng.]  87;  8  B.  &  S.  730;  38  L.  J.  Q. 
B.  34;  17  W.  R.  169;  19  L.  T.  418;  Newell,  p. 
654,  §  147;  Cowley  v.  Pulsifer,  137  Mass.  392, 
50  Am.  Rep.   318. 

"Where  the  published  matter  is  plainly  un- 
ambiguous, the  question  of  its  meaning  and 
character  is  for  the  court,,  but  where  the 
meaning  is  ambiguous,  where  the  words 
used  are  reasonably  susceptible  of  two  con- 
structions, the  one  innocent  and  the  other 
libelous,  then  it  is  a  question  for  the  jury 
which  construction  is  the  proper  one. 
NeweH.  Def.,  S.  &  L.  c.  15,  §§  1,  5. 

"In  these  cases,"  says  Newell,  "there  may 
be  two  distinct  questions  for  the  jury:  (1) 
Is  the  report  fair  and  accurate?  If  so.  it  is 
prima  facie  privileged;  if  not,  the  verdict 
must  be  for  the  plaintiff.  (2)  Was  the  re- 
port, though  fair  and  accurate,  published 
maliciously?  Was  it  published  solely  to  af- 
ford information  to  the  public  and  for  the 
benefit  of  society,  without  reference  to  the 
Individuals  concerned;  or  was  it  published 
with  the  malicious  intention  of  injuring  the 
reputation  of  the  plaintiff?  The  second 
question,  of  course,  only  arises  when  the 
first  has  been  already  answered  in  the  af- 
firmative. 

"And,  of  course,  there  is  in  each  case  the 
previous  question  for  the  court,  is  there  any 
evidence  to  go  to  the  jury  of  inaccuracy  or 
of  malice?  Where  there  is  no  suggestion  of 
malice  and  no  evidence  on  which  a  reason- 
able man  could  find  that  the  report  is  not 
absolutely    fair,    the    judge    should    direct    a 


verdict  for  the  defendant.  Thus  where  the 
report  is  verbatim  or  nearly  so,  or  corres- 
ponds in  all  material  particulars  with  a  re- 
port taken  by  an  impartial  shorthand  writer. 
But,  if  anything  be  omitted  in  the  report 
which  could  make  any  appreciable  differ- 
ence in  the  plaintiff's  favor,  or  anything  er- 
roneously inserted  which  could  conceivably 
tell  against  him,  then  it  is  a  qKCStion  for 
the  jury  whether  such  deviation  from  ab- 
solute accuracy  makes  the  report  unfair; 
and  the  trial  judge  will  not  direct  a  ver- 
dict for  either  party."     Id.  pp.  558,  559,  §  166. 

"It  is  generally  agreed  that  the  privilege, 
the  right  to  publish  without  liability  for 
damages,  does  not  extend  to  mere  pleadings 
filed  in  court,  as,  for  example,  bills  in  equity 
upon  which  there  has  been  no  judicial  ac- 
tion. Park  V.  Detroit  Free  Press  Co.,  72 
Mich.  560,  568,  40  N.  W.  731,  16  Am.  St.  Rep. 
544,  1  L.  R.  A.  599;  Cowley  v.  Pulsifer,  137 
Mass.  392,  50  Am.  Rep.  318;  Barber  v.  St. 
Louis  Dispatch  Co.,  3  Mo.  App.  377.  The 
reason  for  this  rule  is  stated  in  Park  v. 
Detroit  Free  Press  Co.,  supra, 

"Of  publications  of  pleadings  containing 
injurious  matter  at-  the  mere  incipiency  of 
the  litigation  it  is  said:  They  possess  no 
privilege,  and  the  publication  must  rest  on 
either  nonlibelous  character  or  truth  to  de- 
fend it.     72  Mich.  568,  40  N.  W.   734. 

"However,  the  rule  of  privilege,  in  gen- 
eral, covers  proceedings  which  are  in  their 
nature  only  preliminary  if  any  judicial  ac- 
tion has  been  had  thereon.  Newell,  Def  ,  S. 
&  L.  c.  19,  §  149.  note;  Id.  152,  153.  and 
notes:  Odsrers  on  Libel  and  Slander,  (3d  Ed.) 
pp.  278,  279;  Townsend  on  Slander  and  Libel, 
p.  361 ;  note  to  McAllister  v.  Detroit  Free  Press 
Company,  15  Am.  St.  Rep.  363,  364;  McBea 
V.  Fulton.  47  Md.  334,  28  Am.  Rep.  465;  Met- 
calf  V.  Times  Publishing  Co.,  20  R.  I  674  40 
A.    864.   78  Am.   St.   Rep.    900." 

eo.  Where  the  defendant  denied  all 
knowledge  of  the  alleged  libelous  letters 
and  did  not  claim  that  they  were  sent  in 
good  faith  or  under  a  sense  of  duty,  it 
was  proper  for  the  court  to  refuse  to  charge 
on  the  subject  of  privileged  communications 
McGarry  v.  Healey  [Conn.]  62  A.  671.  Let- 
ter scurrilously  attacking  officials  noi  privi- 
leged, though  addressed  to  their  superiors 
Raymond  v.  United  States,  25  App.  D.  C    555 

61,  63.  Denver  Public  Warehouse  Co  v' 
Holloway  [Colo.]  83  P.  131. 

63.  Byrne  v.  Funk,  38  Wash.  506,  80  P" 
772;  Farley  V.  McBride  [Neb.]  103  N.  W.  1036. 
A  publication  in  a  newspaper  referring  to 
plaintiff,  a  public  officer,  as  "a  liar  and  a 
poltroon,"  is  in  excess  of  the  privilege  of 
fair  comment  and  criticism  of  a  public  of- 
ficer, and  hence  tt  was  not  error  to  refuse 
to  submit  the  question  of  its  being  privi- 
leged to  the  jury,  though  It  was  in  answer 
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The  fact  that  the  publishers  of  a  libel  merely  expressed  their  personal  belief  and  had 
reasonable  grounds  to  sustain  them  in  such  belief,  while  it  may  be  shown  in  mitiga- 
tion of  damages,  is  not  a  defense  to  an  action  for  libel. °^  To  make  a  defense  of 
privilege  complete  good  faith,  an  interest  to  be  upheld,  a  statement  properly  limited 
in  its  scope,  a  proper  occasion,  and  publication  to  proper  persons,  must  all  appear."" 
Where  the  expressions  employed  are  allowable  in  all  respects,  the  manner  of  publica- 
tion may  take  them  out  of  the  privilege."''  Whether  a  writing  was  a  libel,  under  the 
circumstances  under  which  it  was  published,  was  to  be  determined  by  the  jury,  after 
taking  into  consideration  the  t^rms  of  the  writing,  the  circumstances  of  the  publi- 
cation, their  knowledge  of  the  meaning  of  the  words  employed,  and  the  impression 
the  use  of  sueh  words  would  make  upon  the  mind  of  a  person  of  average  intelli- 
gence, and  it  was  not  incumbent  upon  the  plaintiff  to  prove  by  witnesses  what  he  un- 
derstood the  writing  to  mean."' 

Truth  is  a  defense  in  actions  for  slander  or  libel,"'  and  reasonable  grounds  for 
belief  coupled  with  good  faith  may  be  shown.'"  No  exemplary  damages  being 
claimed,  evidence  that  the  publication  was  made  in  good  faith  and  without  ill  will 
is  inadmissible.'^  That  the  publisher  of  a  libel  was  mistaken  as  to  the  identity  of 
the  person  libeled  is  no  defense.'^ 

§  4.  Damages  and  the  aggravation  and  mitigation  thereof.''^ — ^The  damages 
recoverable  in  an  action  for  libel  or  slander  are  punitive  and  compensatory.  Puni- 
tive damages  cannot  be  recovered  without  proof  of  malice,  express  or  implied. 
Where  the  words  used  are  not  libelous  per  se,  punitive  damages  cannot  be  recovered 
in  absence  of  express  malice  as  distinguished  from  implied  malice;'*  but  where 
the  words  used  are  libelous  per  se,  damages  are  presumed  and  need  not  be  proved." 


to  attacks  on  the  writer  made  by  plaintiff 
in  tbe  newspapers.  Byrne  v.  Funk,  38  Wash. 
506,   80  P.  772. 

64.  A  publication  In  the  form  of  an  af- 
fidavit made  during  the  course  of  a  political 
campaign  which  stated  that  the  subscribers 
would  not  accept  the  oath  of  plaintiff,  wiio 
made  statements  derogatory  to  a  certain 
candidate,  is  not  absolutely  privileged.  Pre- 
witt  V.  VS'ilson  [Iowa]  103  N.  W.  365. 

65.  Prewitt  v.  Wilson  [Iowa]  103  N.  W. 
365. 

ee.  Sheftall  V.  Central  of  Georgia  R.  Co. 
[Ga.]  51  S.  E.  646;  Walker  v.  Best,  107  App. 
Div.  3Q4,  95  N.  T.  S.  151.  One  may  publish 
by  speech  or  writing  whatever  he  honestly 
believes  is  essential  to  the  protection  of  his 
own  rights  or  those  of  another,  provided  the 
publication  be  not  unnecessarily  made  to 
others  than  to  those  whom  the  publisher 
honestly  believes  are  concerned  in  the  sub- 
ject-matter of  the  publication,  but  the  state- 
ment must  be  no  broader  and  the  publication 
no  wider  than  the  Interest  to  be  subserved 
demands.  Sheftall  v.  Central  of  Georgia  B. 
Co.    [Ga.]    51   S.    E.    646. 

67.  Sheftall  V.  Central  of  Georgia  R.  Co. 
[Ga.]  51  S.  E.  646.  Mere  publication  to  a 
stranger  will  not  always  destroy  the  privi- 
lege if  it  appears  that  the  communication, 
prima  facie  privileged,  was  made  in  the 
hearing  of  third  persons  not  legally  inter- 
ested and  whose  presence  was  merely  casual 
and  not  sought  by  the  publisher.     Id. 

68.  Sheftall  v.  Central  of  Georgia  B.  Co. 
[Ga.]   51   S.  E.  646. 

60.  Ukman  v.  Daily  Record  Co.,  159  Mo. 
378  88  S.  W.  60.  Evidence  in  an  action  for 
slander  on   the  following  words,   "He  whilst 


a  councilman  defrauded  the  borough  out  of 
money  by  having  a  private  sewer  construct- 
ed In  his  place  for  which  the  borough  paid," 
held  to  sustain  the  truth  of  the  charge  and 
a  judgment  for  defendant.  Fleet-  v.  Reagan, 
24  Pa.   Super.  Ct.  170. 

70.  In  an  action  by  a  public  official 
against  a  newspaper  for  libel,  where  defend- 
ant pleads  justification,  it  may  show  good 
faith  and  that  the  circumstances  were  such 
as  to  give  reasonable  grounds  for  believing 
the  charges  made.  Ferber  v.  Gazette  &  Bul- 
letin Pub.  Ass'n,   212  Pa.   367,  61  A.   939. 

71.  Bohan  v.  Record  Pub.  Co.  [Cal.  App.] 
82  P.   634. 

73.  Defendant  published  an  article  concern- 
ing a  certain  person,  whose  name  was  the  same 
as  plaintiff's,  holding  him  up  to  ridicule  as 
a  foe  to  labor  organizations  and  having  been 
engaged  in  certain  dishonorable  conduct. 
Attached  to  the  article  was  printed  a  pic- 
ture of  plaintiff  which  the  publisher  of  the 
paper  procured  from  the  newspaper's  collec- 
tion, and  printed  over  the  words  "Boss 
James  Farley."  Plaintiff  had  never  engaged 
in  strike  breaking,  was  not  the  strike  break- 
er in  question,  and  his  picture  which  was 
printed  had  been  obtained  by  the  newspaper 
for  use  in  another  connection.  Held,  that 
the  article  was  libelous  as  to  plaintiff,  re- 
gardless of  the  editor's  mistake.  Farley  v. 
Evening  Chronicle  Pub.  Co.  [Mo.  App.]  87  S. 
W.    565. 

73.  See  4  C.  I*  423. 

74.  Walker  v.  Best,  107  App.  Dlv.  304,  95 
N.  T.  S.  161. 

75.  Jensen  v.  Damm  [Iowa]  103  N.  W. 
798;  Prewitt  v.  Wilson  [Iowa]  103  N.  W.  365; 
Shockey  v.  McCauIey  [Md.]  61  A.  683;  Saun- 
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Exemplary  damages  may  be  recovered  if  there  was  actual  malice,  though  defendant's 
servants  made  the  publication  without  his  knowledge.^*  In  some  states  where  the 
publisher  of  a  libel  is  liable  to  both  a  criminal  prosecution  and  a  civil  action,  the 
damages  recoverable  are  only  compensatory  and  no  exemplary  damages  can  be  as- 
sessed." Mental  suffering  is  an  element  of  damage  in  an  action  for  slander  or  libel,^" 
but  physical  sickness  cannot  be  reckoned  as  general  damages.^'  Where  the  libel  of  a 
business  house  is  of  such  a  character  as  to  defame  the  proprietor  individually,  the 
damages  recoverable  are  not  limited  to  those  affecting  the  business.'"  Mitigating 
circumstances  are  those  which  while  not  proving  the  truth  of  the  charge,  do  yet  tend 
in  some  appreciable  degree  toward  such  proof,  and  thus  permit  an  inference  that 
defendant  was  not  actuated  by  malice  in  his  charge.  They  must  be  of  such  a  nature 
as  to  show  that  defendant,  though  mist-^kwi,  believed  the  charge-to  be  true  when  it 
was  niade.'^  They  are  proper  to  be  he&rd  on  the  question  of  punitive  damages**- 
or  actual  damages.*'  Evidence  of  the  publication  •  of  retractions ''  is  admissible  in 
mitigation  of  damages.'*  Appellate  coTltts  will  not  interfere  with  the  amount  of 
damages  awarded  by  the  jury  unless  that  amount  is  so  grossly  inadequate  or  excess- 
ive as  to  raise  a  reasonable  presumption  that  the  jury  was  actuated  by  passion  or 
prejudice.'^ 


ders  V.  Post-Standard  Pub.  Co.,  94  N.  T.  S. 
993.  The  slandered  person  being  a  minister 
of  the  grospel,  and  the  language  used  being 
actionable  per  se,  recovery  may  be  had  with- 
out proof  of  special  damages.  Instructions 
held  erroneous.  Flanders  v.  Daley  [Ga.]  52 
S.  E.  687.  In  such  a  case  a  charge,  that,  if 
the  jury  should  And  that  plaintiff  had  not 
suffered  any  damage  to  his  reputation  it 
should  find  for  defendant,  held  objectionable. 
Bohan  v.  Record  Pub.  Co.  [Cal.  App.]  82  P. 
634.  Where  a  telegram,  which  grossly  libels 
a  woman  widely  and  favorably  known,  and 
who  could  have  been  easily  reached,  is  pub- 
lished without  inquiry  as  to  the  truth  of  the 
statements  therein  contained,  it  is  for  the 
Jury  to  determine  whether  there  "was  such  a 
wanton  disregard  to  the  plaintiff's  rights 
as  to  justify  an  award  of  punitive  damages. 
Post  Pub.  Co.  V.  Butler  [C.  C.  A.]   137  P.  723. 

76.  Note:  See  cases  of  Crane  v.  Bennett, 
177  N.  Y.  106,  69  N.  E.  274,  101  Am.  St.  Rep. 
722,  with  note  citing  Bruce  v.  Reed,  104  Pa. 
415,  49  Am.  Rep.  5S6;  Morgan  v.  Bennett,  44 
App.  Div.  325,  60  N.  T.  S.  619;  McMahon  v. 
Bennett,  31  App.  Div.  16.  52  N.  T.  S.  390; 
O'Brien  v.  Bennett,  59  App.  Div.  623,  69  N. 
T.  S.  298;  Bennett  v.  Salisbury,  78  P.  769; 
Mallory  v.  Bennett,  15  P.  374;  Buckley  v. 
Knapp,  48  Mo.  152;  Dunn  v.  Hall,  1  Ind.  355; 
Youmans  v.  Paine,  86  Hun,  479,  35  N.  Y.  S. 
50.  But  the  principal  is  not  alw^ays  liable. 
Smith  V.  Ashley,  11  Mete.  [Mass.]  367,  45 
Am.  Dec.  216;  Eviston  v.  Cramer,  57  Wis. 
579;  Detroit  Post  Co.  v.  McArthur,  16  Mich. 
447;  Scripps  v.  Reilly.  38  Mich.  10;  Robertson 
V.   Wylde,   2  Moody  &  R.   101. 

77.  White  V.  Sun  Pub.  Co.  [Ind.]  73  N. 
E.   890. 

78.  Finger  v.  Pollack  [Mass.]  74  N.  E.  317. 
In  an  action  for  slander,  evidence  that  the 
plaintiff    cried,    "looked    bad,"    and    did    not 

■  sleep  as  well  as  before,  was  admissible  on 
the  issue  of  mental  suffering.  Id.  In  an 
action  for  slander  a  charge  permitting  the 
jury  to  allow  damages  for  mortified  feelings 
was  proper  on  the  issue  of  punitive  dam- 
ages.    Carpenter  v.  Hamilton.  185  Mo.  603,  84 


S.  W.  863;  Ott  v.  Press  Pub.  Co.  [Wash.]  82 
P.  403. 

Brroneons  Instmctlon  that  plaintiff  could 
not  recover  for  mental  suffering  held  harm- 
less, the  article  being  found  to  be  true.  Ott 
V.   Press   Pub.   Co.    [Wash.]    82   P.    403. 

79.  Butler  v.  Hoboken  Printing  &  Pub 
Co.   [N.  J.  Law]   62  A.  272. 

80.  Civ.  Code,  §§  3300-3333.  Bohan  v 
Record  Pub.   Co.    [Cal.  App.]   82  P.   634. 

81.  Brown  v.  McArthur,  94  N.  Y.  S.  537. 

82.  The  motives  and  intentions  of  a  de- 
fendant in  a  slander  suit  are  to  be  taken  in- 
to account  only  in  determining  whether  to 
allow  punitive  damages.  Israel  v.  Israel 
109  Mo.  366,  84  S.  W.  453.  The  fact  that 
slanderous  words  were  uttered  under  the  in- 
fluence of  passion  or  excitement,  or  under 
circumstances  of  great  provocation,  cannot 
be  considered  in  mitigation  of  damages  un- 
less the  passion  or  provocation  was  attrib- 
[Md  ]   61*  A  ^^^'""*^-     Shockey    v.     McCauley 

.„??■  U^"^®'"  Ballinger's  Ann.  Codes  &  St  I 
4939  evidence  of  mitigating  circumstances  is 
admissible  as  affecting  actual  damages  Ott 
V.  Press  Pub.  Co.    [Wash.]  82  P    403 

o„^\  ^?"®  '^-  ^""  P"''-  Co.  [Ind.]  73  N.  E. 
890;  Lauder  v.  Jones  [N.  D.]  101  N  W  907 
A  second  publication,  unrequested  and  in  the 
nature  of  a  correction,  may  be  a  proper  cir- 
cumstance to  be  considered  by  the  jury  in 
mitigation  of  damages  in  an  action  for  libel 
but  its  significance  is  entirely  a  question  for 
the  jury  to  determine.  Post  Pub  Co  v  But- 
ler   [C.   C.  A.]    137  F.   723. 

8S.  A  verdict  of  $7,000  held  not  to  be  ex- 
cessive, where  punitive  damages  are  allow- 
able, when  a  judge  of  the  district  court  had 
been  charged  with  corruption  In  office 
Lauder  v.  Jones  [N.  D.]  101  N.  W  907  In 
an  action  for  slander,  in  that  defendant  on 
a  public  street,  charged  plaintiff,  a  painter 
by  trade  with  having  stolen  material  be- 
longing to  defendant,  and  with  having  used 

WnT  ?"'f/"«  «I«e'«  ^'"•k.  a  verdfct  of 
5300  actual  damages,  and  $500  punitive  dam- 
ages, was  not  excessive.     Carpenter  v.  Ham- 
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§  5.  Actions  and  procedure.  A.  Conditions  precedent.^" — By  stattute  in  somn 
states  a  demand  for  public  retraction  is  required,  and,  if  such  a  retraction  is  made, 
plaintiff  is  only  entitled  to  recover  the  actual  damage  sustained. *'' 

(§5)  B.  Pleading. ^^ — The  complaint  in  a  libel  suit  should  put  the  court  in 
possession  of  the  libelous  matter  published,  the  language  used,  with  such  innuendoes 
as  are  necessary  to  explain  what  was  meant  by  the  language,  and  to  whom  it  ap- 
plied.*® The  declaration  should  identify  plaintiff  with  the  description  in  the  libel 
so  as  to  show  that  the  libelous  words  were  spoken  of  him,  but  it  is  not  necessary  to 
identify  plaintiff  with  every  description  in  the  libel. ^^  Where  the  meaning  of  an 
alleged  libel  does  not  plainly  appear  in  the  words  used,  the  extrinsic  facts  should  be 
alleged  by  way  of  inducement,  and  the  libelous  charge  should  be  followed  by  an 
innuendo  applying  the  words  to  the  matter  pleaded.'^    The  sufficiency  of  them 


ilton.  185  Mo.  603,  84  S.  "W.  863.  That  the 
plaintiff  in  an  action  for  libel  is  entitled,  as 
a  matter  of  law,  to  nominal  damages,  affords 
no  ground  for  the  reversal  of  a  Judgment 
for  the  defendant.  White  v.  Sun  Pub.  Co. 
[iJld.]  73  N.  E.  890. 
SO.     See   4  C.   Lt   425. 

87.  Post  Pub.  Co.  V.  Butler  [C.  C.  A.]  137 
F.  723.  Kev.  St.  Ohio,  I  5094,  declares  that 
If  a  libel  shall  be  published  in  good  faith 
through  a  mistake  of  fact,  with  reasonable 
ground  to  believe  that  the  statements  were 
true,  and  the  publisher  on  demand,  and  with- 
in a  reasonable  time  publishes  a  full  and 
complete  retraction,  etc.,  the  presumption  of 
malice  shall  thereby  be  rebutted.  Held  that, 
under  Const.  Ohio,  Art.  1,  5  16,  declaring 
that  all  the  courts  shall  be  open,  and  every 
person,  for  an  Injury  done  him  in  his  person 
or  reputation,  shall  have  a  remedy  by  due 
course  of  law  and  Justice  administered  with- 
out denial  or  delay,  section  5094  should  be 
construed  so  as  to  become  operative  only 
upon  a  demand  being  made  for  a  retraction; 
and  it  is  optional  with  the  person  libeled 
to  stand  upon  his  rights  under  the  old  law 
or  to  waive  a  part  by  demanding  and  accept- 
ing a  retraction  under  the  law  as  amended. 
Id. 

88.  See   4   C.  U   425. 

8».  A  complaint  alleging  that  defendant 
printed  in  his  legal  directory  a  certain  libel- 
ous statement  and  publication  concerning 
plaintiff,  the"  "substance  and  effect"  of  which 
was  that  plaintiff  was  a  second  rate  lawyer, 
was  demurrable  for  failure  to  set  out  the  al- 
leged libel  in  haec  verba.  Kirby  v.  Martin - 
dale  [S.  D.]  103  N.  W.  648.  A  complaint 
alleged  that  defendant  willfully  and  mali- 
ciously, and  without  Justifiable  cause,  printed 
and  published  a  certain  libelous  publication, 
in  that  plaintiff's  name,  age,  and  the  year 
of  hif!  admission  to  the  bar,  were  published 
in  defendant's  directory  Without  a  rating, 
and  that  by  reason  of  the  premises  plaintiff 
was  greatly  injured  in  his  professional  and 
business  standing,  was  insufficient  for  fail- 
ure to  a,llege  that  the  absence  of  any  rating 
meant  anything  derogatory  to  plaintiff's  per- 
sonal or  professional  character  or  ability. 
Id  A  complaint  in  libel  alleged  the  pub- 
lication of  a  newspaper  article  making  plain- 
tiff ridiculous  and  charging  him  with  mem- 
bership in  a  society  of  assassins,  blackmail- 
ers and  kidnappers,  and  that  he  had  tat- 
tooed on  his  back  the  "Black  Hand,  the 
name  of  such   society.     Held,   that  the  com- 


plaint was  good,  though  the  article  in  ques- 
tion bore  no  such  meaning.  Lambertini  v. 
Sun  Printing  &  Pub.  Co.,  47  Misc.  174,  95 
N.  T.  S.  329.  Where  In  an  action  against  a 
newspaper  for  libel,  the  complaint  set  out 
mere  excerpts  from  the  publication,  it  was 
not  error  for  the  court  to  compel  plaintiff 
to  make  the  complaint  more  definite  and 
certain  by  incorporating  copies  of  the  en- 
tiie  articles  in  which  the  alleged  libelous 
matter  appeared.  McClure  v.  Review  Pub. 
Co.,  38  Wash.  160.  SO  P.  303.  A  declaration 
which  charges  the  speaking  of  slanderous 
words  in  the  Italian  language,  but  which 
does  not  aver  that  the  hearers  understood 
the  meaning  of  such  words,  is  defective,  but 
after  verdict  is  sufficient.  Rich  v.  Scallo, 
115  111.  App.  166. 

90.  Butler  v.  Carter  &  R.  Pub.  Co.  [C.  C. 
A.]  135  P.  69.  A  declaration  In  an  action 
for  libel  by  the  publication  of  an  article 
set  out,  and  which  related  to  a,  woman  de- 
scribed therein  as  widely  known  as  "Annie 
Oakley,"  and  as  having  been  a  famous  rifle 
shot  who  had  given  public  exhibitions,  etc., 
which,  in  addition  to  an  allegation  that  the 
libel  was  published  of  and  concerning  plain- 
tiff, further  alleges  that  plaintiff  had  ac- 
quired great  skill  in  shooting  with  a  rifle 
and  had  given  public  exhibitions,  and  was 
widely  known  by  the  name  of  "Annie  Oak- 
ley," sufficiently  shows  on  its  face  that  the 
article  related  to  plaintiff.     Id. 

91.  Ukman  v.  Daily  Record  Co.,  189  Mo. 
378.  88  S.  W.  60;  Kenworthy  v.  Brown,  45 
Misc.  292,  92  N.  T.  S.  34.  In  an  action  for 
slander  the  declaration  averred  that  defend- 
ant, contriving  and  maliciously  intending  to 
injure  plaintiff,  in  a  certain  discourse  had 
concerning  plaintiff  falsely  and  maliciously 
said  to  one  S,  "Don't  you  want  to  go  and 
help  catch  a  thief?"  meaning  thereby  that 
plaintiff  was  a  thief,  and  had  stolen  wood 
from  defendant  and  still  had  it  in  his  pos- 
session, capable  of  detection  and  exposure, 
and  that  said  S  was  desired  to  go  with  de- 
fendant and  help  catch  plaintiff  in  posses- 
sion of  the  wood  which  he  had  stolen  from 
defendant.  Held  to  state  a  cause  of  action. 
Blount  V.  Mason  [Mich.]  12  Det.  Leg.  N.  69. 
103  N.  W.  525.  The  declaration  in  an  action 
for  slander  averred  that  defendant,  intend- 
ing to  Injure  plaintiff,  in  a  certain  discourse 
had  of  and  concerning  plaintiff  with  one  S. 
spoke  and  published  of  and  concerning  the 
plaintiff  as  follows:  "I  (meaning  defend- 
ant)   saw    Fred    Blount    (meaning    plaintiff) 
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cannot  be  eliallenged  after  answering  to  tlie  merits.'^  A  libel  per  se  set  out  in  terms 
need  not  be  accompanied  by  an  allegation  pointing  out  which  words  were  defama- 
tory.°'  An  innuendo  cannot  extend  the  meaning  of  words  beyond  their  natural  im- 
port, it  can  only  serve  to  explain  some  matter  already  expressed.  It  may  show  the 
application  but  cannot  add  to  or  enlarge  or  change  the  sense  of  words."*  An  in- 
nuendo wrong  in  its  conclusion  may  be  ignored  when  the  words  are  per  se  libelous."' 
The  same  words  declared  on  as  libelous  per  se,  and  otherwise,  calls  for  two  counts."" 

The  action  cannot  be  joined  with  malicious  prosecution  even  if  they  originated 
simultaneously,"^  and  declaring  on  them  both  as  acts  in  a  conspiracy  will  not  ac- 
complish it  if  two  causes  are  substantially  pleaded."' 

The  general  rules  of  pleading  as  to  definiteness  and  certainty  apply.""  Where 
it  is  alleged  under  a  videlicet  that  slanderous  words  were  spoken  at  a  particular 
place,  it  is  not  essential  to  a  recovery  that  proof  be  made  that  such  words  were  in 
fact  spoken  at  such  place,  it  is  sufficient  if  the  speaking  of  the  words  be  established 
at  any  place,'-  and  failure  to  declare  on  a  time  within  limitations  is  cured  by  ver- 
dict.^   Where  a  complaint  in  libel  singles  out  a  meaning  and  complains  of  that 


take  wood  from  off  my  pile,  and  he  has  It 
now  on  his  wagron,  and  I  (defendant)  want 
you  (S)  to  go  with  me  to  the  mill  and  see 
ft  unloaded;"  defendant  meaning  thereby  to 
impress  said  S  that  plaintiff  had  stolen  de- 
fendant's wood  and  had  it  on  his  wagon,  and 
that  defendant  desired  said  S  to  go  with 
him  to  the  mill  and  witness  the  exposure  of 
the  crime.  Held  to  state  a  cause  of  action 
as  against  a  demurrer  on  the  ground  that 
there  was  no  colloquium,  inducement,  nor 
statement  of  facts  showing  that  the  words 
were  spoken  of  and  concerning  plaintiff, 
nor  that  they  imputed  a  crime  to  him,  nor 
connecting  the  words  nor  the  speaking 
thereof  with  plaintiff.  Blount  v.  Mason 
[Mich.]  12  Det.  Leg.  N.  69,  103  N.  W.  525.  A 
complaint  alleging  that  defendant  produce 
exchange  posted  a  notice  denying  plaintiff 
representation  on  the  floor  of  the  exchange, 
and  stating  that  any  member  of  the  ex- 
change who  should  transact  business  for 
plaintiff  would  be  deemed  guilty  of  a  viola- 
tion of  the  by-laws,  etc.,  but  not  alleging 
that  the  notice  conveyed  any  meaning  not 
apparent  on  its  face,  did  not  state  a  cause 
of  action  for  libel,  the  notice  not  being  de- 
famatory per  se.  Gutkes  v.  New  York  Prod- 
uce Exch.,  46  Misc.  133,  93  N.  T.  S.  254. 
When  plaintiff  in  a  libel  suit  alleged  that 
defendant,  in  certain  mercantile  reports, 
published  that  plaintiff  had  sold  his  stock 
in  trade  for  $1,  "meaning  to  charge  that 
plaintiff  had  transferred  his  business  for  a 
nominal  consideration,"  It  was  an  enlarge- 
ment of  the  meaning  as  set  forth  in  the 
Innuendo  to  claim  that  the  words  signified 
dishODesty  in  a  business  way.  Uknif.n  v. 
Daily  Record  Co.,  189  Mo.  378^  88  S.  W.  60. 

02,  In  an  action  for  libel,  where  the  al- 
leged defamatory  matter  in  its  application  to 
plaintiff  depends  on  extrinsic  facts  not 
pleaded,  and  the  allegation  that  the  matter 
was  published  by  plaintiff  is  denied  by  the 
answer,  a  motion  to  dismiss  the  complaint. 
aS-  not  stating  facts  constituting  a  cause 
of  action,  will  be  denied.  Blanch!  v.  Star 
Co.,  46  Misc.   486,  95  N.  Y.  8.  28. 

93.  Where  an  entire  newspaper  article, 
containing  an  alleged  letter  written  by 
plaintiff,  was  charged  to  be  false,  and,  if 
the  letter  were  fabricated,  the  article,  taken 


as  a  whole  was  libelous  per  se,  and  wag  not 
a  ptivileged  publication,  It  was  error  to 
sustain  a  demurrer  to  the  complaint  for  its 
failure  to  point  out  the  libelous  portion  of 
the  publication  charged  as  libelous.  Leon- 
ard  V.    McPherson,    146    Cal.    616,    80   P.    1084. 

»4.     Feast    V.    Auer    [ICy.]     90    S.    W.     564. 

P5.  Scofield  V.  Milwaukee  Free  Press 
[Wis.]  105  N.  W.  227.  A  publication  in  a 
newspaper  stated  that  there  had  been  a 
hearing  before  a  magistrate,  in  the  case  of 
plaintiff,  charged  with  keeping  a  disorderly 
house,  and  that  she  had  been  in  trouble  with 
the  police  before.  Held  not  to  justify  an 
innuendo  that  on  previous  occasions  she 
had  been  charged  with  keeping  a  disorderly 
house,  and  that  she  was  guilty  of  the  pres- 
ent charge,  and  plaintiff  could  only  fall  back 
upon  the  true  meaning  of  the  words  that  she 
had  had  trouble  before  with  the  police. 
Hilder  v.  Brooklyn  Daily  Eagle,  45  Misc.  165 
91  N.  T.   S.    983. 

96.  Where  plaintiff  in  libel  wishes  to  fall 
back  on  the  natural  meaning  of  the  words 
published,  his  complaint  should  set  forth  in 
one  count  the  article  with  the  innuendo,  and 
the  other,  the  article  without  the  innuendo 
Hilder  v.  Brooklyn  Daily  Eagle,  45  Misc.  165 
91  N.  T.  S.  982. 

97.  Green  v.  Davies,  182  N.  T.  499  75  W 
B.  536. 

98.  Pleading  held  double  and  bad.  Green 
V.  Davies.  182  N.  T.   499,  75  N.  E.   536. 

»9.  Where  a  count  for  libel  alleged  that 
defendant  composed  and  published  at  speci- 
fied places,  prior  to  a  certain  date,  the  mat- 
ter complained  of,  a  motion  to  compel  plain- 
tiff to  state  separately  and  number  his  sev- 
eral causes  of  action  if  he  relied  upon  sev- 
eral, and  to  make  the  complaint  more  definite 
and  certain  if  he  intended  to  rely  only  on 
one  publication,  should  have  been  granted 
Cerro  De  Pasco  Tunnel  &  MIn.  Co.  v  Haerfn' 
94  N.  T.  S.  593.  -naggm. 

1.  Herhold  v.  White,  114  111.  App  186 
^;  ^'*- /f  claration  in  an  action  of  slander 
which  fails  to  state  the  time  when  the 
slanderous  words  charged  were  spoken  so 
as  to  show  affirmatively  that  the  action  id' 
brought  within  the  period  authorized  by 
statute,  Is  good  after  verdict.  Dubois  v" 
Robbing,   115  111.   App.   372. 
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only,  and  in  that  way  excludes  all  other  meanings,  it  is  based  on  and  limited  to 
the  meaning  so  complained  of  only,^  and  an  innuendo  so  tendered  need  not  be  met 
with  any  particular  denial  of  other  meanings.* 

The  falsity  of  a  defamatory  charge  is  always  presumed,  and  the  defendant  who 
relies  upon  the  truth  as  a  defense  must  plead  it,  whether  the  statements  were  made 
upon  privileged  occasions  or  not.°  In  North  Dakota  the  truth  and  mitigation  may  both 
be  pleaded  by  defendant."  The  truth  of  the  alleged  defamatory  matter,  as  well  as 
the  facts  in  mitigation,  are  new  matter  and  must  be  pleaded.''  A  plea  of  justifica- 
tion in  an  action  for  libel  must  be  of  the  very  matter  alleged  in  the  declaration; 
the  very  matter  which  was  published ;  it  must  be  complete  and  allege  the  facts  which 
show  the  truth.'  In  pleading  mitigation,  belief  and  good  faith  must  be  laid  with 
certainty  to  defendant,  not  to  the  community." 

In  actions  for  slander  the  rule  that  the  probata  must  correspond  to  the 
allegata  is  eminently  applicable.^"  The  plaintiff  is  not  entitled  to  a  recovery  _ 
upon  proof  of  words  not  set  forth  in  his  complaint,  or  upon  a  failure  to 
prove  the  slanderous  words  which  he  has  alleged.^^  Equivalent  words  or 
words  of  similar  import  will  be  insufficient;  nor  will  his  cause  of  action  be 
sustained  by  proof  of  words  that  might  produce  an  impression  similar  to  that  which 
the  words  alleged  would  produce,^^  but  proof  of  enough  of  such  words  to  constitute  a 
cause  of  action  is  sufficient.^'  Under  a  plea  of  the  general  issue  in  an  action  for 
libel,  defendant  is'  not  entitled  to  prove  specific  acts  of  misconduct,  but  is  confined  to 
proof  of  his  general  bad  character,^*  neither  can  he  be  permitted  to  show,  under 
the  general  issue  and  upon  a  claim  of  mitigating  the  damages,  facts  which  tend  to 
cast  suspicion  of  plaintiff's  guilt  of  the  very  charges  which  he  has  declined  to  under- 


3.  Lambertini  v.  Sun  Print.  &  Pub.  Co., 
47  Misc.  174,  95  N.  Y.  S.   329. 

4.  Where  a  complaint  in  a  libel  alleged 
a  publication  that  plaintiff,  arrested  by  the 
police,  "had  been  in  trouble  with  the  police 
before,"  and  that  the  innuendo  with  the 
words  meant  that  the  plaintiff  had  been 
charg-ed  with  keeping  a  disorderly  house, 
defendant  was  not  required  to  plead  as  a 
defense  that  plaintiff  had  had  trouble  with 
the  police  before,  for  whatever  cause  it 
might  have  been.  Hilder  v.  Brooklyn  Daily 
Eagle,    45   Misc.    165,    91    N.    T.   S.    983. 

5.  Lauder  v.  Jones   [N.  D.]   101  N.  "W.    907. 

6.  Under  §  5289,  Rev.  Codes,  N.  D.  1899, 
the  defendant  in  a  libel  case  is  authorized 
to  plead,  as  a  complete  defense,  the  truth 
of  the  matter  charged  to  be  defamatory,  and 
also  to  plead  any  mitigating  circumstances 
to  reduce  the  amount  of  damages,  and  wheth- 
er he  prove  the  Justification  or  not,  he  may 
give  in  evidence  the  mitigating  circurn- 
stances.    Lauder  v.  Jones  [N.  D.]  101  N.  W.  907. 

7.  Lauder  v.  Jones   [N.   D.]   101  N.  W.   907. 

8.  "Where  the  alleged  libelous  article 
charged  that  the  plaintiff,  as  mayor  of  a 
(!ity,  protected  gamblers,  a  plea  of  justifica- 
tion to  be  sufficient  should  set  up  facts 
showing  how,  when,  where,  and  what  the 
plaintiff  did  or  said  in  so  protecting  gam- 
blers. Commercial  News  Co.  v.  Beard,  116 
111.  App.  501;  Dow-ia  v.  Priddle.  216  lU.  553, 
75  N.  B.  243. 

9.'  In  an  action  for  libel  with  malice,  a 
defense  in  mitigation  of  damages,  alleging 
that  the  things  stated  in  the  complaint  were 
reported  and  believed,  prior  to  the,  time  of 
publication,  In  the  neighborhood  where  the 
parties    resided,    but    not   alleging    that    de- 


fendant heard  the  reports  and  believed  them 
to  be  true  and  published  them  with  such 
belief,  stated  no  defense.  Brown  v.  McAr- 
thur,   94  N.   T.  S.   537. 

10.  Haub  V.  Preiermuth  [Cal.  App.]  82  P. 
571.  In  slander,  plaintiff  must  prove  the 
slanderous  words  as  alleged,  and  not  other 
words  of  like  import,  and  defendant  is  not 
allowed  to  plead  that  he  used  other  words, 
and  justify  them.  Tharp  v.  Nolan,  27  Ky. 
L.  R.  326,  84  S.  W.  1168.  In  a  prosecution 
for  verbal  slander  the  words  charged  to 
have  been  spoken  were  "He  forged  that 
deed,"  and  the  evidence  showed  that  defend- 
ant had  said  prosecutor  "had  changed  the 
consideration  in  a  deed."  Held,  that  the 
proof  was  insufficient.  State  v.  Penn  [Mo. 
App.]    86   S.   W.    1098. 

11.  Haub  V.  Preiermuth  [Cal.  App.]  82  P. 
571. 

12.  Haub  V.  Preiermuth  [Cal.  App.]  82  P. 
571.  Allegation  that  defendant  said:  "I  have 
a  man  to  prove  that  H.  struck  S.  in  front 
of  his  place  of  business,  that  he  Iiad  two 
witnesses  wlio  had  tracked  the  blood  stains 
from  H's  shop  to  where  S.  fell,  and  that  he 
had  proof  that  H.  was  guilty  of  the  murder 
of  S.,  held  not  sustained  by  proof  that  de- 
fendant, in  addition  to  saying  that  he  had 
a  witness  who  saw  H.  strike  S..  said  to 
one  person  "H.  might  have  killed  him  any- 
how," and  to  another  "If  you  will  follow  up 
H.  pretty  closely,  you  will  find  that  this 
man's  death  came  that  way,"  and  "he  might 
have  something  to  do  with  it,"  and  to  an- 
other  "the  S.  case  was  a  murder."     Id. 

IS.     Dubois   V.    Robbins,    115    111.    App.    372. 
14.     Dowie   V.   Priddle,    216    111.    553,    75   N. 
B.    243. 


436 


LIBEL  AXD- SLANDER  §  5C. 


6  Cur.  Law. 


take  to  prove.''  Where  the  defendant  in  an  action  for  libel  wishes  to  justify  the 
language  used  as  true,  he  must  admit  the  publication  as  charged  by  plaintiff  and 
assume  the  burden  of  establishing  its  truth.'"  A  plea  of  privilege  in  libel  is  in  the 
nature  of  confession  and  avoidance,  and  the  admission  of  the  publication,  to  be  of 
any  avail,  must  be  as  broad  as  the  charge.'" 

Bills  of  particulars^''  are  not  allowable  to  develop  mere  evidence.'' 
(§5)  C.  Evidence.^" — The  effecL  of  privilege  is  to  cast  on  the  plaintifE  the 
burden  of  showing  malice  on  the  part  of  defendant,-' but  where  the  words  used  were 
actionable  per  se,  malice  is  presumed  and  the  burden  is  on  the  defendant  to  pro-\e 
matters  in  mitigation.'-  Facts  tending  to  establish  malice  or  the  lack  of  it,''  and 
surrounding  circumstances  and  the  connection  in  which  the  words  were  used,'*  are 
admissible.  Evidence  as  to  the  circumstances  which  induced  a  press  association 
to  send  out  .a  libelous  telegram  is  immaterial  in  an  action  brought  by  the  party 
libeled  against  a  newspaper,  which  published  the  dispatch  without  knowledge  of  the 
circumstances  of  its  origin."     Evidence  of  plaintiff's  standing  anA  general  reputa- 


15.  Commercial  News  Co.  v.  Beard,  116  111. 
App.  501.  In  an  action  for  libel  against  a 
neTvspaper  company,  special  defenses  in  the 
answer,  following:  a  greneral  denial,  alleging, 
respectively,  that  the  publication  referred  to 
a  person  other  than  plaintiff,  and  that  the 
publication  was  a  news  item  received  In  the 
usual  course  of  business  and  published  in 
good  faith,  are  demurrable,  both  defen-ses 
being  admissible  under  the  general  issue. 
Butler    V.    Evening    Leader    Co.,    134    P.    994. 

18.  Prewltt  V.  Wilson  [Iowa]  103  N.  W. 
365. 

17.  Prewltt  V.  Wilson  [Iowa]  103  N.  W. 
365;  Saunders  v.  Post-Standard  Pub.  Co.,  94 
N.  T.  S.  993.  A  petition  charging  a  libel 
contained  a  writing  embodying  three  separate 
affidavits,  one  of  which  constituted  the  gist 
of  the  defamatory  matter  complained  of, 
while  the  others  were  set  up  by  way  of  in- 
ducement. The  answer  alleged  the  signing 
of  one  of  the  affidavits,  set  out  by  way  of 
Inducements,  and  further  alleged  that  the 
affidavit  was  made  and  published  by  them 
In  good  faith  and  without  malice  for  the 
information  of  the  electors  of  the  county. 
Held  that  the  answer  was  not  sufficient  to 
constitute  a  good  plea  of  privilege.  Prewitt 
V.  Wilson  [Iowa]  103  N.  W.  365. 

18.  See  4  C.  L.  426. 

19.  Under  N.  T.  Code  Civ.  Proc.  §  531, 
providing  that  the  granting  or  withholding 
of  a  bill  of  particulars  is  within  the  dis- 
cretion of  the  court,  held.  In  an  action  for 
libel,  where  the  defendant  pleaded  in  miti- 
gation that  the  article  published  was  found- 
ed upon  statements  of  residents  of  the  police 
precinct,  of  which  plaintiff  was  captain,  to 
a  reporter  of  defendant,  who  believed  them 
to  be  true,  that  a  bill  of  particulars,  con- 
taining the  name  and  address  of  reporter 
and  residents  of  plaintiff's  precinct,  was 
properly  refused.  Knipe  v.  Brooklyn  Daily 
Eagle,  101  a'pp.  Div.  43;  34  Civ. ' Proc.  R.' 44, 
91   N.  T.  S.  872. 

20.  See  4  C.  L.  426. 

21.  Gattis  V.  Kilgo  [N.  C]  52  S.  E.  249; 
Denver  Public  Warehouse  Co.  v.  Halloway 
[Colo.]  83  P.  131;  Echard  v.  Morton,  26  Pa. 
Super.  Ct.  579.     Strong  and  violent  language, ' 


disproportionate  to  an  occasion  otherwise 
privileged,  may  raise  an  inference  of  malice. 
Farley  v.  Thalhimer,  103  Va.  504,  49  S  E 
644. 

22.  Dowie  V.  Prlddle,  216  111.  553,  75  N. 
E.    243. 

23.  While  evidence  of  intention  and  mo- 
tive Is  admissible  on  the  question  of  malice 
and  exemplary  damages,  such  evidence  should 
not  be  considered  as  a  defense  to  the  utter- 
ance of  the  words,  nor  to  reduce  the  com- 
pensatory damages.  Grimes  v.  Thorp  [Mo 
App,]  88  S.  W.  638.  For  the  purpose  of 
showing  actual  malice  in  publishing  a  libel, 
the  plaintiff  may  prove  that,  prior  to  the 
commencement  of  the  action,  defendant  pub- 
lished the  same  words,  or  similar  words, 
relating  to  the  same  subject-matter  and 
imputing  the  same  general  charge  as  that 
sued  upon,  but  may  not  introduce  evidence 
which  merely  tends  to  show  general  malice 
or  to  show  the  publication  of  a  distinct 
calumny.  Lauder  v.  Jones  [N.  D.]  101  N  W 
907.  Under  a  geners^l  issue  for  damaged:  iii 
an  action  for  slander  by  an  employe  against 
his  employer,  it  was  error  to  receive  evi- 
dence of  a  subsequent  discharge  of  the  serv- 
ant. It  was  also  error  to  instruct  the  jury 
that  they  might  take  into  consideration  the 
fact  of  such  subsequent  discharge,  and  the 
manner  of  its  execution.  Metcalf  v  Collin- 
son   [Minn.]   103  N.  W.  1022. 

24.  Line    v.    Spies    [Mich.]    102   N    W    993 
2."i.     Post  Pub.   Co.   V.  Butler   [C.   C    A  ]   137 

F  723.  .An  anonymous  letter,  stated  in  the 
libelous  article  sued  on  to  have  been  written 
by  the  plaintiff  and  sent  to  himself,  is  in- 
competent when  offered  by  the  plaintiff  in 
the  absence  of  a  plea  of  justification  havin- 
been  interposed  by  th-  defendant.  Lodge 
V.  Hampton,  116  111.  App.  414.  Where  de- 
fendants were  alleged  to  have  written  a 
letter  derngatpry  to  plaintiff's  charsicter  as 
a  clergyman,  which  referred  the  addressees 
to  other  persons  for  information,  evidence 
of  the  contents  of  letters  written  by  others 
than  those  referred  to  in  the  alleged  libelous 

u^T'tT'^V'^^S'^^''''^  '"  ^n  action  for 
libel  Konkle  v.  Haven  [Mich.]  12  Det  Les 
N.  234.  103  N.  W.  850.     In  an  action  t!r  ll^i 
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tion  in  the  community  in  which  he  lives  is  admissible,^"  but  evidence  of  his  profes- 
sional achievements  is  not  unless  it  tends  to  disprove  the  libel  or  show  some  element 
in  the  tort.^''  Evidence  as  to  how  the  hearers  of  alleged  slanderous  words  imder- 
stoBd  them  is  admissible.^^  Where  a  particular  portion  of  an  article  counted  upon 
as  libelbias  is  offered  by  the  plaintiff,  the  defendant  may  introduce  the  entire  ar- 
ticle.^" Where  failure  to  produce  the  original  draft  of  the  alleged  libel  is  sufficiently 
accounted  for  by  the  plaintiff,  he  may  identify  and  put  in  evidence  the  printed  copy 
which  was  given  to  the  puhlic.*"  Other  articles  than  those  counted  upon  as  libelous 
are  incompetent  to  prove  the  libel  charged,'^  but  by  introducing  them  himself  plain- 
tiff may  disable  himself  to  object.^''  What  a  reporter  did  after  the  publication  does 
not  impute  notice  of  the  untruth  of  a  publication  to  his  employer.^'  The  evidence 
must  show  that  the  defendant  published  the  libel.'* 

(§5)  D.  Trial.^^ — An  action  for  libel  should  be  tried  in  the  county  in  which 
the  newspaper  is  published  and  circulated."" 

Either  party -to  -an :  action  for  libel  has  a  right  to  read  to  the  jury  the  entire 
article  alleged  to  contain  the  libelous  matter.^' 

The  privileged  character  of  a  communication  is  for  the  court,  but  malice  in 
making  it  is  for  the  jury.'^  The  questions  of  good  faith,  fair  report  or  criticism, 
belief  in  the  truth  of  an  alleged  slanderous  statement,  and  of  the  existence  of  actual 
malice,  are  for  the  jury."     The  meaning  ot  words  is  for  the  court,  unless  they  may 


evidence  held  insufficient  to  lustify  a  verdict 
finding:  that  the  allegred  defamatory  matter 
was  published  of  and  concerning^  plaintliT. 
Bianchi  v.  Star  Co.,  46  Misc.  486.  95  N.  T. 
S.  28.  Under  Code  Civ.  Proc.  §  460,  a  pub- 
lication libeling  the  "B.  Paint  Company" 
held  sufflciently  shown  to  be  a  libel  on  plain- 
tiff, "where  it  was  alleged  and  proved  that 
it  was  published  of  plaintiff,  who  was  the 
sole  proprietor  of  the  "B.  Paint  Company." 
Bohan  v.  Record  Pub.  Co.  [Cal.  App.]  82 
P.    634. 

26.  Saunders  v.  Post-Standard  Pub.  Co.. 
94  N.  T.  S.  993.  In  an  action  for  libel, 
based  upon  a  general  attack  made  upon  the 
plaintiff's  character,  it  is  competent  under 
a  plea  of  justification  only  to  prove  the  gen- 
eral reputation  of  such  plaintiff,  and  proof 
of  specific  wro.ngful  acts  is  not  competent. 
Dowie  v.  Priddle,  116  111.  App.  184. 

27.  Where  an  alleged  libelous  letter, 
written  concerning  plaintiff's  character  and 
habits  in  his  capacity  as  a  clergyman,  stated 
that  he  used  tobacco  and  liquor,  was  un- 
truthful, and  that  his  family  was  not  a 
credit  to  anv  town  or  community,  evidence 
of  the  financial  condition  of  the  church,  and 
number  of  members  admitted  under  plain- 
tiff's pastorate,  was  inadmissible  either  to 
disprove  the  truth  of  the  ctiarges  or  show 
malice.  Konkle  v.  Haven  [Mich.]  12  Det. 
Leg.  N.   234.  103  N.  "W.  850. 

28.  Merrill  v.  Marshall.  113  111.  App.  447. 
It  is  competent  to  permit  a  witness,  who 
heard  alleged  slanderous  woi^ds .  used,  to 
state  the  name  of  the  person  against  whom 
they  were  intended  to  be  applied,  notwith- 
standing- such  testimony  may  not  be  pred- 
icated upon  what  was  said.  The  sources 
of  the  knowledge  of  such  witness  as  to  who 
was  Intended,  may  be  inquired  into  upon 
cross-evamination.  Scott  v.  Snyder,  116  111. 
App.    393. 


29.  Lodge    V.    Hampton,    116    111.    414. 

30.  Prewitt  v.  Wilson  [Iowa]  103  N.  W. 
365. 

31.  Lodge  V.  Hampton,  116  111.  App.  414. 
Evidence  that  a  wife  had  made  statements 
derogatory  to  the  character  of  plaintiff  and 
his  family  to  a  third  person  and  that  she 
did  not  attend  plaintiff's  church  after  a 
difficulty  arose  therein,  was  not  evidence 
that  she  signed  a  libelous  letter  alleged  to 
have  been  written  by  her  husband  concern- 
ing plaintiff,  and  purporting  to  have  also 
been  signed  by  her.  Konkle  v.  Haven 
[Mich.]    12   Det.    Leg.   N.    234,    103    N.    W.    850. 

32.  Where  plaintiffs  introduced  in  evi- 
dence the  entire  copy  of  the  paper  contain- 
ing the  article  complained  of  and  similar 
articles  against  other  people,  held  plaintiffs 
could  not  claim  that  the  admission  of  papers 
of  other  dates,  containing  similar  articles 
against  others,  was  prejudicial  error.  Ott 
V.    Press   Pub.   Co.    [Wash.]    82   P.    403. 

33.  American  Pub.  Co.  v.  Gamble  [Tenn.] 
90   S.   W.    1005. 

34.  Where,  in  an  action  for  libel,  consist- 
ing of  a  letter  alleged  to  have  been  written 
by  dp^'endants,  husband  and  wife,  concerning 
plaintiff,  there  was  no  evidence  that  the 
letter  was  signed  by  the  wife,  a  judgme;it 
against  her  was  erroneous.  Konkle  v.  Ha- 
ven- [Mich.]  12  Det.  Leg.  N.  234,  103  N.  W. 
850. 

35.  See    4    C.   L.    427. 

36.  Where  complaint  alleged  that  news- 
paper was  published  in  the  city  of  P,  D 
county,  and'  that  sS,id  paper  was  of  general 
circulation  in  that  city  and  vicinity,  held 
there  was  no  allegation  that  there  was  a 
publication  of  the  libel  outside  of  D  county. 
MacCormac    v.    Tobey.    96    N.    Y.    S.    302. 

37.  Dffwle    v.    Priddle,    116    111.    App.     184. 

38.  Young  V.  Lindstrom,  115  111.  App.  239; 
B>chard    v.    Morton,    26    Pa.    Super.    Ct.    579;  " 
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have  either  a  harmless  or  a  defamatory  meaning,  then  it  is  for  the  jury  to  say  which 
is  carried.*"  In  accord  with  the  usual  rules  the  jury  is  excluded  from  deciding  those 
facts  of  which  there  .is  no  evidence.*^ 

In  the  ease  of  privilege  claimed  for  a  report  of  judicial  proceedings,  a  charge 
on  the  effect  of  malice  must  show  when  malice  becomes  important,*^  and  "good 
faith"  must  be  specifically  defined.*^  It  is  proper  to  refuse  a  charge  on  slight 
inaccuracies  when  a  charge  on  whether  a  report  was  fair  and  substantially  accurate 
meets  the  issues.**  It  is  error  to  assume  the  defamatory  character  of  a  doubtfiil 
article,*'  or  that  defendant  was  its  author,-*"  or  to  combine  in  a  misleading  way  sev- 
eral issues  presenting  diverse  principles,*''  or  to  require  more  strict  proof  of  the  words 


Denver   Public   Warehouse   Co.   v.   Holloway 
[Colo.]    83   P.    131. 

39.  Farley  V.  Thalhimer,  103  Va.  504,  49 
S.  B.  644.  Whether  a  privileg-e  relied  on  in 
Justifloation  of  an  alleged  libel  was  not  ex- 
ceeded, and  the  publication  made  with  ac- 
tual malice,  was  a  question  for  the  jury. 
Prewitt  V.  Wilson  [Iowa]  103  N.  W.  365; 
Farley  v.  Thalhimer,  103  Va.  504,  49  S.  E.  644. 
Where  a  critic  published  of  a  book  and  its 
author  that  they  were  a  "Scandal"  and 
"Shameless,"  and  that  the  author  was  "pru- 
rient," under  circumstances  that  would  not 
Justify  the  charges  beyond  question,  it 
was  for  the  jury  to  say  whether  the  infer- 
ences drawn  by  the  critic  from  the  facts 
were  reasonably  possible,  and  therefore  per- 
missible. MacDonald  v.  Sun  Printing  &  Pub. 
Ass'n,  45  Misc.  441,  92  N.  T.  S.  37.  Whether 
a  report  of  an  injunction  with  a  synopsis 
of  the  bill  was  fair,  is  for  the  Jury.  Ameri- 
can Pub.  Co.  V.  Gamble  [Tenn.]  90  S.  W.  1005. 

40.  American  Pub.  Co.  v.  Gamble  [Tenn.] 
90  S.  W.  1005.  Whether  a  libelous  meaning 
was  conveyed  by  words  which  may  be  libel- 
ous, is  a  Jury  question.  Scofleld  v.  Milwau- 
kee Free  Press  [Wis.]  105  N.  W.  227.  A 
publication  stating  that  plaintiff  swore  out 
an  Information  and  caused  the  arrest  of  a 
certain  person  on  a  criminal  charge,  and 
afterwards  on  trial  retracted  everything 
that  had  been  said  at  the  preliminary  trial, 
made  a  statement  on  the  witness  stand 
directly  opposite  to  what  had  been  said  in 
the  presence  of  a  number  of  people  before 
the  trial,  and  gave  a  false  answer  to  a  ques- 
tion as  to  why  certain  advice  had  not  been 
obtained  before  the  institution  of  the  crim- 
inal proceedings,  was  fairly  capable  of  being 
construed  as  libelous,  and  being  ambiguous. 
It  was  proper  to  submit  the  question  of  Its 
construction  to  the  Jury.  Jensen  v.  Damm 
[Iowa]  103  N.  W.  798.  Where  the  language 
of  an  alleged  libel  Is  fairly  susceptible  of  a 
construction  which  renders  it  defamatory, 
and  therefore  actionable,  even  though  it  is 
also  susceptible  of  a  construction  which  would 
render  it  innocent,  the  complaint  states  a 
cause  of  action,  and  it  is  for  the  Jury  to 
determine  whether  the  words  were  used  in 
an  innocent  or  defamatory  sense.  Lauder  v. 
Jones  [N.  D.]  101  N.  W.  907.  In  an  action  for 
publication  of  a  newspaper  article  concern- 
ing the  conduct  of  the  counsel  to  a  county 
board  of  supervisors,  held  that  whether  the 
publication  was  libelous  was  a  question  for 
the  Jury.     Vincent  v.  Onderdonk,  95  N.  T.  S. 

•  347.     In    an    action    for    libel,    the    question 


whether  the  publication  referred  to  plaintiff, 
whose  name  was  not  mentioned  In  it,  is  for 
the  Jury.  Barron  v.  Smith  [S.  D.]  101  N.  W. 
1105. 

41.  Where  there  is  no  evidence  of  Injury 
to  plaintiff  In  his  profession,  it  is  error  to 
leave  that  question  to  the  Jury.,  Line  v. 
Spies    [Mich.]    102   N.    W.   993. 

42,  43,  44.  American  Pub.  Co.  v.  Gamble 
[Tenn.]    90   S.   W.    1005. 

45.  Where  in  an  action  for  libel,  the  court 
charged  that  the  Jury,  before  determining 
other  questions,  must  decide  as  a  matter 
of  fact  w^hether  or  not  the  publication  com- 
plained of  was  libelous,  an  instruction  that 
if  defendants  made  and  published  the  libel 
they  would  be  liable.,  etc.,  was  not  objec- 
tionable as  assuming  that  the  publication 
was  libelous.  Jensen  v.  Damm  [Iowa]  103  N. 
W.  798. 

46.  In  a  suit  for  libel  a  charge  that  if 
the  language  used  imputed  dishonesty  to  the 
plaintiff,  and  was  untrue,  it  would  be  pre- 
sumed that  it  was  published  by  defendant 
in  malice,  is  erroneous,  as  such  facts  can- 
not raise  a  presumption  of  defendant's  au- 
thorship of  the  libel.  Sands  v.  Marquardt  & 
Sons  [Mo.  App.]   87  S.  W.  1011. 

47.  In  an  action  for  slander  the  following 
instructions:  "Even  though  the  evidence 
might  establish  that  the  defendant  said  to 
certain  persons  each  of  the  words  charged 
as  having  been  uttered  and  that  such  words 
are  ordinarily  construed  to  mean  that  the 
persons  they  refer  to  have  been  guilty  of 
fornication,  she  would  not  be  guilty  under 
this  declaration  if  from  a  preponderance  of 
the  evidence  you  find  that  her  hearers  did 
not  give  her  words  the  construction  con- 
tended for  and  did  not  understand  her  to 
charge  that  plaintiff  had  sexual  relations 
with  some  man;  if  you  find  from  the  evi- 
dence that  the  defendant  spoke  words  charg- 
ed in  the  declaration  of  and  concerning  the 
plaintiff  and  that  they  were  spoken  about 
and  In  relation  to  a  known  act  which  was 
known  to  the  hearers  at  the  time  and  such 
words  did  not  then  and  there  give  the  hear- 
ers to  understand  that  the  defendant  was 
thereby  charging  the  plaintiff  with  unlaw- 
ful, sexual  intercourse  with  a  man,  your 
verdict  should  be  for  the  defendant,"  are 
erroneous  in  an  action  for  slander  when  a 
number  of  occasions  were  testified  to  dur- 
ing which  the  slanderous  words  were  used 
as  to  some  of  which  there  was  an  absolute 
denial  by  the  defendant,  and  as  to  others 
of   which   the   defense   was   merely    that  ex- 
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alleged  than  is  necessary  to  sustain  the  action.'*'  Under  statutes  in  some  states  the 
Jury  has  the  right  to  determine  the  law  and  fact  in  suits  for  libel,  and  the  jury  has 
the  light  to  make  its  own  law,  untrammeled  by  the  instructions  of  the  court,  on 
the  question  of  libel,  hut  must  assess  damages  according  to  settled  rules  of  law.*' 
The  court  may,  however,  direct  a  nonsuit.'"' 

A  general  verdict  for  plaintiff  is  not  necessarily  overthrown  by  a  special  finding 
of  no  malice.^^ 

§  6.  Criminal  libel  and  slander.^^  The  offenseP — In  Louisiana  slander  is  an 
offense  in  itself,  and  all  slanders  or  defamations  form  one  grade  or  rank  in  the 
category  of  crimes.^*  In  a  prosecution  for  "slander  of  a  female,"  who  has  lately 
moved  from  one  place  to  another,  defendant  is  entitled  to  the  benefit  of  the  female's 
bad  reputation  in  the  neighborhood  from  which  she  came,  as  well  as  in  that  in  which 
she  is  living.^^  A  letter  to  public  ofiicials,  scurrilous  in  its  character,  and  making 
false  and  unwarranted  charges  of  malfeasance  in  office,  beyond  the  limits  of  honest 
criticism,  against  certain  other  officials,  is  a  criminal  lihel.^°  As  a  general  rule  in 
the  prosecution  for  criminal  libel,  the  truth  of  the  article,  when  established,  is  a  per- 
fect defense.'^ 

The  prosecution. — ^By  statute  in  some  states  one  who  is  charged  with  criminal 
libel  can  be  prosecuted  in  any  county  in  which  the  libel  circulates.^*  Where  the  libel 
consisted  in  the  publication,  among  other  things,  of  a  statement  that  a  public  official 
was  shielding  a  defaulter,  it  need  not  be  alleged  in  such  indictment  that  it  was  the 
duty  of  such  official  to  prosecute  such  def  aulter.^'  In  criminal  libel  or  slander  other 
slanders  may  be  shown  to  prove  intent,^"  but  not  subsequent  ones."^  Peaceable  and 
orderly  character  of  accused  is  not  relevant.'^  In  a  prosecution  for  slander  of  a 
female  it  is  not  necessary  for  defendant,  in  order  to  entitle  him  to  an  acquittal  on 
the  ground  of  the  female's  general  reputation,  to  prove  beyond  a  reasonable  doubt 
that  her  reputation  for  chastity  is  bad.''^ 


planatory  -words  -were  employed  which  gave 
to  the  language  actually  used  a  different 
meaning.  Ketchum  v.  Gilmer,  115  111.  App. 
347. 

48.  Instructions  that  would  lead  the  Jury 
to  understand  that  the  plaintiff,  in  order  to 
recover,  must  prove  all  the  slanderous  words 
charged  precisely  as  alleged,  are  erroneous; 
it  is  sufficient  it  enough  of  the  words  charg- 
ed are  shown  to  have  been  used  as  charged 
to  establish  a  right  of  action.  Ketchum  v. 
Gilmer,  115   111.   App.   347.  . 

49.  Sands  v.  Marquardt  &  Sons  [Mo.  App.] 

87  S.  W.  1011. 

50.  TJkman  v.  Daily  Record  Co.,  189  Mo.  378, 

88  S.  vr.  60.  In  a  civil  action  for  slander, 
an  instruction  that  the  jury  were  themselves 
the  judges  of  the  law,  as  well  as  of  the 
■facts,  was  error.  Grimes  v.  Thorp  [Mo. 
App.]  88  S.  "W.  638. 

51.  Under  2  Ballinger's  Ann.  Codes  and 
St.  Wash.  I  7087,  defining  libel,  but  not 
expressly  making  malice  an  Ingredient  there- 
of, a  publication  which  tends  to  expose  a  per- 
son to  public  hatred,  contempt,  or  ridicule, 
is  libelous  without  regard  to  the  existence 
of  actual  malice,  and  hence  a  finding  that 
defendant  in  the  action  was  not  actuated  by 
malice  is  not  inconsistent  with  a  general 
verdict     awarding    recovery    for     the    Ubel 


charged.     Byrne   v.   Funk,    38  Wash.   506,    80 
P.    772. 

62,  53.     See  4  C.  L.  428. 

54.  State  V.  Hicks,  113  La.  845,  37  So.   776. 

55.  Ballew  v.  State  [Tex.  Cr.  App.]  85  S.  W. 
1063. 

56.  Raymond  v.   U.   S.,   25   App.   D.   C.    555. 

57.  Razee  v.   State   [Neb.]   103   N.   W.   438. 

58.  Where  the  proprietor  of  a  newspaper 
printed  a  libel  therein,  and  sent  copies  to 
his  subscribers  by  mail  through  the  state, 
he  was  punishable  in  the  county  into  which 
such  copies  were  sent,  as  well  as  in  that 
where  the  libel  was  published,  under  Rev. 
Code.  Cr.  Proo.  (S.  D.)  §§  72,  73,  providing 
that,  when  a  public  offense  is  committed, 
partly  in  one  county  and  partly  in  another, 
the  offense  is  punishable  in  either  of  such 
counties.  State  v.  Huston  [S.  D.]  104  N. 
W.    451. 

SO.     Collins    V.    People,    115    111.    App.    280. 

60.  Collins  V.  State,  39  Tex,  Cr.  Rep.  30, 
44   S.   W.    846,    cited    62    Ix    R.    A.    230. 

61.  United  States  v.  Crandell,  4  Cranch 
C.  C.  683,  Fed.  Cas.  14,885,  cited  62  L.  R 
A.  230. 

62.  Commonwealth  v.  Irwin,  1  Clark  [Pa.] 
344,   cited   103   Am.    St.    Rep.    900. 

63.  Ballew  v.  State  [Tex.  Cr.  App.]  85  S. 
W.   1063. 
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JUSTIFICATION,  EXCUSE,  AND  MITIGATION  OF  LIBEL  AND  SLANDEK.* 
[Special  Aeticle  by  Geo.  F.  Longsdobe.] 


5  1.     Truth   of   the    Pnbllcatlon    (430). 
§  2.     Good   Faith  and  Belief  In  the   Truth 
of  the  Publication   (432). 

§  3.     Repetition  and  Reports   (433). 


§  4.  Ignorance  or  Mistake  (433). 

§  5.  Provocation   (434). 

§  6.  Bad  Character  of  the  Plaintiff  (435). 

§  7.  Retraction    and    Apology     (436). 


§  1.  Truth  of  the  publication.— At  common  law  the  truth  of  a  publication 
could  not  be  shown  as  a  defense  in  a  criminal  prosecution  for  libel,  as  the  offense 
was  not  punished  merely  because  of  the. injury  to  th^  reputation  of  the  person  libeled, 
but  because  of  the  tendency  of  the  libel  to  induce  violent  retaliation  and  thus  result 
in  a  breach  of  the  public  peace.^  But  the  same  rule  does  not  apply  where  a  person 
who  has  been  libeled  or  slandered  brings  a  civil  action  to  recover  damages  for  the 
wrong.  In  such  an  action  the  defendant  may  show  that  the  publication  was  true,  and 
this  will  constitute  a  complete  Justification  and  defense,  whatever  may  have  been 
his  motive  or  intent,  for  "the  law  will  not  permit  a  man  to  recover  damages  in  respect 
of  an  injury  to  a  character  which  he  either  does  not  or  ought  not  to  possess."^ 

To  sustain  a  plea  of  Justification  on  the  ground  that  the  publication  is  true, 
the  defendant  must  prove  "truth  in  substance,  that  is,  he  must  show  that  the  im- 
putation made  or  repeated  by  him  was  true  as  a  whole  and  in  every  material  part 
thereof."'  The  very  charge  made  must  be  proved  to  be  true  in  substance  and  effect 
in  every  material  particular.  If  the  defendant  fails  in  this  he  does  not  sustain  the 
plea,  although  he  may  prove  facts  of  the  same  description.*  To  sustain  a  plea  Justi- 
fying a  charge  of  crime,  every  essential  element  of  that  crime  must  be  proved ;°  and 
it  is  necessary  to  prove  the  particular  crime  charged,  and  not  some  other  crime,  al- 
though of  the  same  nature  and  equally  as  wicked."     As  a  rule  a  general  charge  can- 


1.  Clark  &  MarshaU  on  Crimes,  [2a  Ed.] 
649. 

2.  Littledale  J.  in  MePherson  v.  Daniels, 
10  Barn.  &  C.  263,  272.  And  see  Pollock  on 
Torts  (Webb's  Ed.)  323-325;  Castle  v.  Hous- 
ton, 19  Kan.  417,  27  Am.  Rep.  127,  Chase's 
Cas.  132;  Baum  v.  Chase,  5  Hill  (N.  T.)  199; 
Cooper  V.  Greeley,  1  Denio  (N.  T.)  347,  Bur- 
dick's  Cas.  218;  Joannes  v.  Jennings,  6 
Thomp.  &  C.  (N.  Y.)  138,  Brwln's  Cas.  358; 
Oilman  v.  Lowell,  8  Wend.  (N.  T.)  573,  24 
Am.  Dec.  96;  Golderman  v.  Stearns,  7  Gray 
(Mass.)  181,  Chase's  Cas.  116;  Ellis  v.  Buz- 
zell,  60  Me.  209,  11  Am.  Rep.  204,  Paige's 
Cas.  386;  Perry  v.  Man,  1  R.  I.  263;  McBee 
V.  Fulton,  47  Md.  403,  28  Am.  Rep.  465; 
Jarnigan  v.  Fleming,  43  Miss.  710,  5  Am. 
Rep.  514;  McCloskey  v.  Pulitzer  Pub.  Co., 
152  Mo.  339;  and  late  cases  cited  2  C.  D. 
723,  note  1;  Id.  724,  text  18;  6  C.  L..  421. 
"It  is  not  that  uttering  truth  always  carries 
Its  own  justification,  but  that  the  law  bars 
the  other  party  of  redress  which  he  does 
not  deserve.  Thus,  the  old  rule  is  explained 
that  where  truth  is  relied  on  for  justifica- 
tion, it  must  be  specially  pleaded;  the  cause 
of  action  was  confessed,  but  the  special 
matter  avoided  the  plaintiff's  right."  Pol- 
lock on  Torts,  supra.  As  to  the  effect  of 
statutes,  see  Castle  v.  Houston,  19  Kan.  417, 
27  Am.  Rep.  127,  Chase's  Cas.  132.  And  Com- 
pare Neilson  v.  Jenson,  56  Neb.  430,  76  N.  W. 
866. 

3.  Pollock  on  Torts,  (Webb's  Ed.)  325, 
326;  Fleming  v.  Dollar,  23  Q.  B.  Div.  388; 
Weaver  v.  Lloyd,  3  B.  c&  C.  678;  Morris  v. 
Curtis,  20  Ky.  L.  R.  56.  45  S.  W.  86;  Brewer 
V    Chase,  121  Mich.  526,   80  Am.   St.  Rep.   527; 


Young  V.  Fox,  26  N.  Y.  App.  Div.  261;  Collis 
V.  Press  Pub.  Co.,  68  N.  Y.  App.  Div.  38; 
Riggs  V.  Denniston,  3  Johns.  Cas.  (N.  Y.) 
198,  2  Am.  Dec.  145;  Coffin  v.  Brown,  94  Md. 
190;  Rutherford  v.  Paddock,  180  Mass.  289; 
Clifton  V.  Lange,  108  Iowa,  472.  He  cannot 
justify  part  of  a  statement,  and  admit  lia- 
bility for  part,  without  distinctly  severing 
that  which  he  justifies  from  that  which  he 
does  not.     Pollock  on  Torts,  supra, 

4.  Weaver  v.  Lloyd,  2  B.  &  C.  678.  A 
charge  that  a  counsellor  at  law  offered  him- 
self as  a  witness,  in  order  to  divulge  the 
secrets  of  his  client,  is  not  justified  by  show- 
ing that  he  disclosed  matters  communicated 
to  him  by  his  client  which  had  no  relation 
to  the  cause  in  which  he  was  engaged  and 
which  the  counsellor,  therefore,  was  not 
bound  to  keep  secret.  Riggs  v.  Denniston, 
3  Johns.  Cas.  (N.  Y.)  198,  2  Am.  Dec.  145. 
Compare,  however,  Moore  v.  Terrell  4  B  & 
Ad.    871. 

5.  McKinley  v.  Rob,  20  Johns.  (N  Y  ) 
351,  Erwin's  Cas.  352;  Young  v.  Adams,  113 
Mich.  199;  Murphy  v.  Olberding,  107  Iowa, 
547.  Thus,  under  a  plea  justifying  a  charge 
of  perjury,  the  defendant  must  prove  that 
the  plaintiff,  in  giving  his  evidence,  willfully 
and  corruptly  swore  falsely.  It  is  not 
enough  to  prove  merely  that  the  facts  sworn 
to  by  him  were  not  true.  McKinley  v.  Rob 
supra.  ' 

6.  Thus,  a  charge  of  stealing  a  horse 
cannot  be  justified  by  showing  the  stealing 
of  a  hog.  Dilland  v.  Collins,  25  Grat.  (Va.) 
343.  And  a  charge  of  stealing  hogs  is  not 
justified  by  proof  of  stealing  one  hog  Swan 
V.    Rary,     3     Blackf.     (Ind.)     298.     For    other 
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not  be  justified  by  showing  a  single  instance  of  misconduct.^  And  a  charge  of  mis- 
conduct in  a,  particular  instance,  or  under  particular  circumstances,  cannot  be  justi- 
fied by  showing  such  misconduct  in  another  instance  or  under  other  circumstances." 

A  charge  of  a  crime  with  circumstances  of  moral  aggravation,  which  circum- 
stances would  in  themselves  be  libelous,  is  not  justified  by  a  plea  averring  the  com- 
mission of  the  crime  without  such  circumstances,  although  in  law  they  may  add 
nothing  to  the  offense." 

To  sustain  a  plea  justifying  a  charge  of  perjury,  the  defendant  can  prove  the 
truth  only  by  two  witnesses,  or  by  one  witness  and  strong  corroborating  circum- 
stances, as  on  an  indictment  for  perjury.^"  Some  of  the  courts  go  further  than  this 
and  hold  that  to  sustain  a  plea  justifying  a  charge  of  any  crime,  it  is  necessary  that 
the  defendant  shall  prove  the  crime  by  the  same  amount  of  evidence  as  would  be 
necessary  to  convict  the  plaintiff  on  an  indictment  for  the  offense,  and  therefore, 
that  he  must  prove  the  truth  beyond  a  reasonable  doubt.^^  Other  courts  repudiate 
this  doctrine  and  hold  that  it  is  sufficient  if  the  defendant  prove  the  charge  by  a  pre- 
ponderance of  the  evidence,  as  in  other  civil  actions,  allowing  the  plaintiff,  however, 
the  full  benefit  of  the  presumption  of  innocence.  "If  the  words,"  said  the  Maine 
court,  "impute  to  the  plaintiff  the  commission  of  a  crime,  the  defendant  must  fasten 
upon  the  plaintiff  all  the  elements  of  the  crime,  both  in  act  and  intent,  and  to  do 
this  he  must  furnish  evidence  enough  to  overcome,  in  the  minds  of  the  jury,  the 
natural  presumption  of  innocence,  as  well  as  the  opposing  testimony.  But  to  go 
further,  and  say  that  this  shall  be  done  by  such  a  degree  and  quantity  of  proof  as 
shall  suffice  to  remove  from  their  minds  every  reasonable  doubt  that  might  be  sug- 
gested, is  to  import  into  the  trial  of  civil  causes  between  party  and  party  a  rule 
which  is  appropriate  only  in  the  trial  of  an  issue  between  the  state  and  a  person 
charged  with  crime  and  exposed  to  penal  consequences  if  the  verdict  is  against  him."^- 
The  English  cases  holding  a  diffeient  rule  may  perhaps  be  explained  on  the  ground 


cases  see  Toung-  v.  Adams,  113  Mich.  199; 
Downs  V.  Hawley,  112  Mass.  237;  Phillips  v. 
Beene,   16  Ala.    720. 

7.  Thus,  a  charge  of  being-  "a  libelous 
Journalist"  is  not  justified  by  proof  of  plajn- 
tift's  conviction  of  libel  on  a  single  occa- 
sion. Wakley  v.  Cooke,  4  Exch.  511.  And  a 
charge  that  a  lawyer  is  a  pettifogger  and 
without  character  is  not  justified  by  show- 
ing a  single  instance  of  misconduct.  Fitch  v. 
Lemmon,  28  U.  Can.  Q.  B.  273.  In  an  action 
for  slander  in  calling  ,a  woman  a  "whore." 
proof  that  she  had  sexual  intercourse  with 
her  affianced  husband  before  marriage  does 
not  amount  to  a  justification.  Sheehey  v. 
Cokley,  43  Iowa,  183,  22  Am.  Rep.  236,  dis- 
approving Alcorn  v.  Hooker,  7  Blackf.  (Ind.) 
58.  Calling  a  woman  a  "whore"  is  not 
justified  by  proof  merely  that  she  committed 
adultery.  Rutherford  v.  Paddock,  180  Mass. 
289. 

8.  Thus,  a  charge  of  sexual  intercourse 
with  A.  is  not  justified  by  showing  Inter- 
course with  B.  Walters  v.  Smoot,  11  Ired. 
(N.  C.)  315.  For  oth«r  cases  in  which  the 
proof  as  to  unchastity  or  immoral  conduct 
was  held  no  justification  of  the  particular 
charge  made,  see  Smith  v.  Wyman,  4  Shep. 
fMe.)  13:  Ridley  v.  Perry,  4  Shep.  (Me.)  21; 
Tharp  v.  Stephenson,  12  Ired.  (N.  C.)  348; 
Eurford  v.  Wible,   32  Pa.  St.   45, 

9.  Helsham  v.  Blackwood,  11  C.  B.  128. 
In  this  case  the  declaration  set  up  a  libel 
imputing    to   the   plaintiff,    an    officer   in    the 


army,  the  murder  of  his  opponent  in  a  duel, 
and  stating  that  the  duel  was  supposed  to 
have  been  fought  under  circumstances  re- 
volting to  the  ordinary  notions  of  honor.  It 
was  held  that  this  was  not  answered  by  a 
plea  alleging  merely  that  the  plaintiff  killed 
his  antagonist,  and  was  tried  for  murder  and 
acquitted.  The  defendant,  it  was  held,  was 
bound  to  justify  also  the  matter  of  aggra- 
vation. See.  also,  '  Rutherford  v.  Paddock, 
180   Mass.    289. 

10.  Byrket  v.  Monohon,  7  Blackf.  (Ind.) 
83,  41  Am.  Dec.  212;  Newbit  v.  Statuck,  35 
Me.  315,  58  Am.  Dec.  706;  Woodbeck  v.  Kel- 
ler,  6  Cow.    (N.  T.)   118. 

11.  Wilmett  V.  Harmer,  8  Car.  &  P.  695; 
Chalmers  v.  Shackill,  6  Car.  &  P.  475;  Foun- 
tain V.  West,  23  Iowa,  9,  92  Am.  Dec.  405; 
Barton  v.  Thompson,  46  Iowa,  30,  26  Am. 
Rep.  131;  Wintrode  v.  Renbarger,  150  Ind. 
556. 

12.  Ellis  V.  Buzzell,  60  Me.  209,,  11  Am. 
Rep.  204.  Paige's  Cas.  386.  And  see,  to  the 
same  effect,  McBee  v.  Fulton,  47  Md.  403, 
28  Am.  Rep.  465;  Smith  v.  Burru.=!.  106  Mo. 
94,  27  Am.  St.  Rep.  329;  Atlanta  Journal  v. 
Mayson,  92  Ga.  640,  44  Am.  St.  Rep.  104  (by 
statute).  Anderson  v.  Savannah  Press  Pub. 
Co.,  100  Ga.  454;  FInley  v.  Widner,  112  Mich. 
230;  Hearne  v.  DeYoung,  119  Cal.  670.  It 
is  sufficient  if  the  evidence  introduced  by  the 
plaintiff  himself  shows  the  truth  by  a  pre- 
ponderance of  the  evidence.  Anderson  v. 
Savannah  Press  Pub.    Co.,   supra. 
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that  by  statute  penal  consequences  raigiit  follow  a  verdict  for  the  defendant  on  a  plea 
of  justification  in  an  action  for  libel  or  slander.^^ 

§  3.  Good  faith  and  belief  in  the  truth  of  the  puhlication. — Although  it  is  gen- 
erally said  that  malice  is  an  element  of  libel  and  slander,  this  does  not  mean  that 
it  is  necessary  in  all  cases  to  prove  actual  malice.  The  malice  technically  necessary 
to  support  an  action  is  implied  as  a  matter  of  law  from  the  publication  of  defama- 
tory matter  without  legal  justification  or  excuse.^*  It  follows  that  where  defamatory 
words  are  published  concerning  another,  not  under  circumstances  rendering  the  pub- 
lication justifiable  or  excusable,  the  fact  that  the  defendant  made  the  publication  in 
good  faith  and  in  the  honest  belief  that  it  was  true,  however  reasonable  his  belief  may 
have  been,  is  no  excuse.  Although  some  cases  to  the  contrary  may  be  found  in  the 
reports,  this  rule  is  established  by  the  overwhelming  weight  of  authority.'-' 

The  defendant's  good  faith  and  honest  belief  in  the  truth  of  his  statement, 
however,  may  be  material  under  the  defense  that  the  statement  was  fair  comment 
on  a  matter  which  M'as  properly  open  to  public  criticism,^"  or  under  the  defense  that 
the  circumstances  were  such  as  to  render  his  communication  a  privileged  one.  And, 
by  the  weight  of  authority,  even  when  there  is  no  such  justification  or  excuse,  he 
may  prove  his  good  faith  and  belief  in  the  truth  of  the  charge  for  the  purpose  of  de- 
feating or  reducing  the  recovery  by  the  plaintiff  of  exemplary  damages,^^  provided 
the  words  were  not  published  recklessly  or  wantonly  and  without  reasonable  grounds 
for  believing  them  to  be  true.^^  The  defendant  cannot  on  the  question  of  good 
faith  and  in  mitigation  of  damages  prove  facts  of  which  he  had  no  knowledge  when 
the  libel  was  published.^" 


13.  The  plaintiff  could  be  arraigned  and 
put  upon  his  trial  for  felony  upon  that  ver- 
dict, without  Indictment  by  a  grand  jury. 
Cook     V.  Field,   3   Esp.   133. 

14.  Ante,  Libel  and  Slander,  §  2  B,  6  C.  L. 
and  cases  there  cited. 

15.  Bromage  v.  Prosser,  4  Barn.  &  C. 
257,  Bigelow's  Lead.  Cas.  137,  Chase's  Cas. 
128:  Campbell  v.  Spottiswoode.  3  B.  &  S.  769; 
King  V.  Root,  4  "Wend.  (N.  T.)  113,  21  Am. 
Dec.  102;  Moore  v.  Francis,  121  N.  T.  199,  18 
Am.  St.  Hep.  810,  Chase's  Cas.  126;  Byam  v. 
Collins,  111  N.  Y.  143,  7  Am.  St.  Rep.  726, 
Chase's  Cas.  139;  Holmes  v.  Jones,  147  N. 
Y.  59,  49  Am.  St.  Rep.  646;  Mattson  v.  Albert, 
97  Tenn.  232;  Smith  v.  Johnson,  69  Vt.  231; 
Parkhurst  v.  Ketchum,  6  Allen  (Mass.)  406, 
83  Am.  Dec.  639;  Joannes  v.  Bennett,  5  Allen 
(Mass.)  169,  81  Am.  Dec.  738;  Lathrop  v. 
Adams,  133  Mass.  471,  43  Am.  Kep.  528; 
Fountain  v.  West,  23  Iowa,  9,  92  Am.  Dec. 
405;  Park  V.  Detroit  Free  Press  Co.,  72  Mich. 
660,  16  Am.  St.  Rep.  544;  Callahan  v.  Ingram, 
122  Mo.  355,  374,  43  Am.  St.  Rep.  583,  595; 
Tribby  v.  Transcript  Pub.  Co.,  74  Minn.  84, 
73  Am.  St.  Rep.  330.  Good  faith  is  mitiga- 
tory but  not  defensive.  See  4  C.  L.  423,  n. 
48. 

10.  See  Libel  and  Slander,  §  3,  ante,  6 
C.   L. 

17.  Oilman  v.  Lowell,  8  Wend.  (N.  T.) 
573,  24  Am.  Dec.  96;  Bailey  v.  Hyde,  3  Conn. 
463,  8  Am.  Dec.  202;  Fountain  v.  West,  23 
Iowa,  9,  92  Am.  Deo.  405;  Bronson  v.  Bruce, 
59  Mich.  467,  60  Am.  Rep.  307;  Davis  v.  Max- 
hausen,  103  Mich.  315,  Paige's  Cas.  383;  Fowler 
V.  Fowler,  113  Mich.  575;  Callahan  v.  Ingram, 
122  Mo.  355,  43  Am.  St.  Rep.  583;  Hoey  v. 
Fletcher,  39  Fla.  325;  Storey  v.  Barley,  86 
111.    461:   Folwell  v.   Providence  Journal   Co., 


19  R.  I.  551;  Henn  v.  Horn,  56  Ohio  St.  442. 
Honest  belief  in  the  truth  of  tlie  words  may 
be  heard  in  mitigation.  See  4  C.  L.  424,  n. 
6S;  2  C.  L.  724,  text  18.  But  not  for  the 
purpose  of  mitigating  the  actual  damages. 
Sickra  v.  Small,  87  Me.  493,  47  Am.  St.  Rep. 
344;  Callahan  v.  Ingram,  122  Mo.  355,  43  Am. 
St.  Rep.  583;  Buckstaff  v.  Hicks,  94  Wis.  34, 
59  Am.  St.  Rep.  853.  They  are  immaterial  if 
none  but  compensatory  damages  are  asked. 
See  2  C.  L.  724,  text  21.  If  the  plea  is  solely 
not  guilty,  mitigative  matter  goes  only  to 
punitive   damages.      See    2   C.  L.   724,   n.   19. 

18.  Hayner  v.  Cowden,  27  Ohio  St.  292,  22 
Am.  Rep.  303.  See,  also.  Edwards  v.  San 
Jose  Printing  Soc,  99  Cal.  431,  37  Am.  St. 
Rep.  70:  Brown  v.  Vannaman,  85  Wis.  451, 
39  Am.  St.  Rep.  860.  That  the  words  were  a 
jest  is  no  defense,  see  4  C.  L.  423,  text  50. 
The  pendency  of  defective  indictments  will 
not  tend  to  prove  truth.  See  2  C.  L  724, 
n.  19.  General  rumor  according  with  truth 
may  be  shown.  See  2  C.  L.  724,  text  20 
T^  ***•  ^Po"^"®^  ^-  ^y^^'  3  Conn.  463,  8  Am. 
^9^\rV  ^""■^'^  ''■  Morning  Journal  Ass'n, 
123  K  T.  207,  20  Am.  St.  Rep.  730;  Grant  v. 
Herald  Co.,  42  N.  T.  App.  Div.  354;  Barkly  v. 
Copeland,  74  Cal.  1,  5  Am.  St.  Rep.  411;  Ed- 
r,^'"?^  V.  San  Jose  Printing  Soc.  99  Cal.  431, 
37  Am.  St.  Rep,  70;  Sun  Printing  &  Pub. 
Ass  n  V  Schenck,  98  Fed.  925,  40  C.  C.  A.  163. 
f.'^'^  ,°^  '""^!:  ''^^'  '"  something  known  to 
S^M,vtV-^  °"c^^  defendant  at  the  time  of 
f^^^o^  ''\-^'"'  *  °-  ^  *24,  text  72.  In 
^»  nf  tr^°^'^"  matters  of  mitigation  must 
be  distinguished  from  elements  of  damage 
the  former  being  referable  to  the  mind  or 
purpose  of  the  defamer  and  the  latteTto  the 
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§  3.  Repetition  and-  reports. — The  publication  oi  defamatory  matter  is  nof 
tbe  less  the  speaker's  or  writer's  own  act,  and  malces  Mm  none  tlie  less  liable,  in  tbe 
absence  of  a  statute,  because  he  only  repeats  what  he  has  heard  or  seen  from  others. 
The  repetition  of  defamatory  matter,  except  in  certain  cases  of  privilege,  is  Just  as 
unjustifiable  and  inexcusable  as  an  original  publication,  and  it  can  make  no  difEerence 
that  it  is  done  in  good  faith  and  without  actual  malice.^"  And  it  makes,  no  difEer- 
ence, according  to  the  weight  of  authority,  that  the  person  so  publishing  the  matter 
expresses  doubt  or  disbelief  as  to  its  truth,^^  or  that  he  repeats  it  merely  as  a  rumor, 
or  as  coming  from  some  other  person,  even  though  he  may  give  the  name  of  the 
original  publisher  or  speaker,''^  for  "tale  bearers  are  as  bad  as  tale  makers."^' 

Libel  or  slander  may  consist  in  a  fair  report  of  statements  which  were  actually 
made,  and  on  an  occasion  which  then  and  there  justified  the  original  speaker  in 
making  thena.^* 

While  the  fact  that  the  defendant,  in  publishing  a  libel  or  slander,  merely  re- 
peated in  good  faith  what  he  had  seen  or  heard,  from  another^  is  no  justification, 
it  tends  to  show  that  the  publication  was  not  made  with  actual  malice,  and  for  this 
reason,  according  to  the  weight  of  authority,  it  may  be  shown  in  mitigation  of  dam- 
ages, if  the  pleadings  are  in  proper  fonn.^*  But  the  defendant  must  show  that  hia 
informants  were  possessed  of  such  character  and  standing  as  would  command  a  be- 
lief in  the  truth  of  their  utterances.''* 

I  4.  Ignorance  or  mistake, — Ignorance  or  mistake  on  the  part  of  the  defend- 
ant may  be  a  good  excuse  and  defense  in  an  action  for  libel,  if  not  due  to  negligence-. 
A  newsdealer,  or  book-seller,  not  being  the  publisher,  who  sells  a  newspaper,  book, 
or  periodical  contdning  a  libel,  in  ignorance  of  such  fact,  is  not  liable  to  an  action 
in  the  absence  of  negligence.^''    The  same  is  true  of  a  porter  who,  in  the  course  of 


20.  Pollock  on  Torts  (Wetb's  Ea.)  SI  5, 
316;  Purcell  v.  Sowler,  2  C.  P.  Div.  215;  "Wat- 
kin  V.  HaJJ,  L.  R.  3  Q.  B.  396;  De  Crespigny 
V.  Wellesley,  5  Bing.  S92,  Bigelow's  Cas.  180, 
Bi&elo-w's  Lead.  Cas.  151;  Times  Pub.  Co.  v. 
Carlisle,  94  Fed.  762,  36  C.  C.  A.  475;  Brans- 
tetter  V.  Dorrougb,  81  Ina.  527;  Kenney  v. 
McLaughlin,  5  Gray  (Mass.)  3,  66  Am.  Dec 
345;  Stevens  t.  Hartwell,  II  Met.  (Mass.)  542; 
Bishop  V.  Journal  Newspaper  Co.,  168  Mass. 
327;  Dole  v.  Lyon,  10  Johns.  (N.  T.)  447,  6 
Am.  Dec.  346;  Terwilliger  v.  Wands,  17  N.  T. 
54,  72  Am.  Dec.  420.  Chase's  Cas.  121,  Erwfn's 
Cas.  32S;  Evans  v.  Smith,  5  T.  B.  Mon.  (Ky.) 
363,  17  Am.  Dec.  74;  Haines  v.  Campbell,  74 
Md.  158  28  Am.  St.  Rep.  240;  Upton  v.  Hume, 
24  Or  420,  41  Am.  St.  Rep.  863;  World  Pub. 
Co  V.'  Mullen,  43  Neb.  126,  47  Am.  St.  Rep. 
737;  Brewer  y.  Chase,  121  Mich.  526,  80  Am. 
St.  Rep.  52T.  Copying  from  another  paper  Is 
no  defense.     See  4  C.  L.  423,  text  47. 

SI.  Branstetter  v.  Dorrough,  81  Ind.  527. 
22.  Pollock,  on  Torts  (Webb's  Ed.)  316; 
De  Crespigney  v.  Wellesley,  5  Bing.  392, 
Bigelow's  Ca^.  ISO,  Bigelow's  Lead.  Cas.  151; 
McPherson  v.  Daniel.  10  B.  &  C.  263 ;  WatkJn  v. 
Hall,  L.  R.  3  Q.  B.  396;  Dole  T.  Lyon,  10  Johns. 
(N.  T.)  447,  6  Am.  Deo.  346;  Inman  v.  Foster, 
8  Wend.  (N.  T.)  602;  Kenney  v.  McLaughlin, 
5  Gray  (Mass.)  3,  66  Am.  Dee.  345;  Stevens 
V.  HartweU,  11  Mete.  (Mass.)  542;  Bishop  v. 
Journal  Newspaper  Co.,  168  Mass.  327;  Sans 
V  Joerris,  14  Wis.  663;  Times  Pub.  Co.  v. 
Carlisle,  94  Fed.  762,  36  C.  C.  A.  475;  World 
Pub.  Co.  V.  MuUen,  43  Neb.  126,  4T  Am.  St. 
RepI  TS7.  Ifo  defense  that  the  article  pro- 
fesses to  be  on  InformatSon  of  one  named  i 
therein.  See  2  C.  L.  723,  text  3.  There  are  I 
6  Curr.  Law. — 28. 


some  deelsfons  to  the  contrary  in  the  case 
of  slander,  but  they  are  contrary  to  the 
weight  of  authority.  See  Davis  v.  Lewis,  7 
T.  R.  17;  Miller  v.  Kerr,  2  MoCord  (S.  C.)  285, 
13  Am.  Dec.  722;  Tatlow  v.  Jacqueft,  1  Harr. 
(Del.)  333,  26  Am.  Dec  399;  Haynes  v.  Le- 
land,   29  Me.  233. 

23.  Branstetter  v.  Dorrough,   81  Ind.   527. 

24.  Pollock  on  Torts  (Webb's  Ed.)  316; 
Purcell  V.  Sowler,  2  C  P.  Div.  215  (holding 
that,  although  ex  parte  charges  at  a  meet- 
ing of  poor-law  guardians,  of  misconduct 
against  a  medical  officer,  were  privileged, 
the  privilege  did  not  extend  to  a  publication 
of  a  report  of  such  proceedings). 

25.  Bennett  v.  Bennett,  6  Car.  &  P.  586; 
Saunders  v.  Mills,  6  Bing.  213;  Farr  v.  Rasco, 
9  Mich.  353,  SO  Am.  Dec.  88 ;  Brewer  v.  Chase, 
121  Mich.  526,  80  Am,  St.  Rep.  62T;  Calloway 
V.  Mlddleton,  2  A.  K.  Marsh.  (Ky.)  372,  12 
Am.  Dec.  409;  Evans  v.  Smith,  5  T.  B.  Mon. 
(Ky.)  363,  17  Am.  Dec.  74;  Hart  y.  Reed,  1  B. 
Mon.  (Ky.)  166,  35  Am.  Dec.  179;  Hewitt  v. 
Pfoneer-Press  Co.,  23  Minn.  178,  23  Am.  Rep. 
680;  Hinkle  v.  Davenport,  38  Iowa,  355; 
Storey  v.  Early,  86  III.  461;  Cook  v.  Barkley, 
2  N.  J.  Law,  169,  2  Am.  Dec.  343;  Hoboken 
Printing  &  Pub.  Co.  v.  Kahn,  58  N.  J.  Daw, 
359,  55  Am.  St.  Rep.  609;  Upton  v.  Hume,  24 
Or.  420,  41  Am.  St.  Rep.  863;  Callahan  v.  In- 
gram, 122  Mo.  355,  43  Am.  Dec.  583.  Copying 
an  apparently  true  report  is  mitigatory.  See 
4  C.   L   424,   text  69. 

26.  Edwards  v.  San  Jose  Printing  Soc., 
99   Cal.    431,   37  Am.   St.  Rep.    70. 

27.  Pollock  on  Torts  (Webb's  Ed.)  303; 
Emmons  t.  Pottle,  16  Q.  B.  Div.  354,  Bige- 
low's Cas.  141;  Chubb  v.  Flannigan,  6  Car.  & 
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business,  delivers  parcels  containing  hand-bills,  in  ignorance  of  their  contents.''* 
Even  the  publisher  of  a  newspaper,  book,  or  periodical  may  be  excused  on  the  gi'ouiid 
of  ignorance.  The  publisher  of  a  newspaper  who  publishes  therein  an  advertise- 
ment or  other  communication  from  a  third  person,  wliich  is  in  fact  a  libel,  is  not 
liable  to  the  person  defamed  if  he  did  not  know  the  article  was  defamatory,  and 
there  is  nothing  on  its  face  to  render  him  chargeable  with  such  knowledge.^* 

If  a  person  is  guilty  of  negligence  in  selling  or  otherwise  publishing  a  libel 
which  by  the  exercise  of  reasonable  care  he  would  discover,  particularly  where  there 
are  circumstances  which  should  reasonably  put  him  on  inquiry,  his  ignorance  of 
fact  is  no  defense.^"  If  a  publication  is  made  libelous  by  the  negligence  of  its  pub- 
lisher, as  by  carelessness  in  setting  type,  or  in  the  use  of  words,  etc.,  he  cannot 
successfully  defend  an  action  on  the  ground  of  mistake.'^  It  has  been  held  that  if 
one  writes  a  privileged  communication  to  another,  disparaging  the  character  of  a 
third  person,  and  by  mistake  in  exchanging  envelopes  sends  it  to  a  different  person, 
with  reference  to  whom  the  communication  is  not  privileged,  he  is  excused  on  the 
ground  of  mistake.^^    The  soundness  of  this  decision,  however,  is  doubtful.'^ 

§  5.  Provocation. — Unless  the  case  is  one  of  privilege  on  the  ground  of  defense 
against  a  libelous  attack,^*  it  is  no  Justification,  so  as  to  constitute  a  bar  to  an  action 
for  libel  or  slander,  that  the  publication  by  the  defendant  was  provoked  by  the  words 
or  conduct  of  the  plaintiff.'*  The  law,  however,  where  injury  is  done  to  the  char- 
acter of  another,  as  well  as  where  it  is  done  to  his  person,  makes  allowance  for  the  in- 
firmities of  human  nature,  and  for  what  is  done  in  the  heat  of  passion  produced  by 
the  improper  conduct  of  the  person  injured;  and  allows  the  defendant,  in  an  action 
for  libel  or  slander,  to  show  in  mitigation  of  damages,  although  not  in  bar  of  the  ac- 
tion, that  the  defamatory  words  were  uttered  or  published  by  him  in  heat  of  passion  or 
excitement,  under  the  provocation  of  defamatory  or  insulting  attacks  by  the  plaintiff 
upon  him  at  or  about  the  time  of  the  publication.'"  But  to  render  evidence  of  de- 
famatory publications  by  the  plaintiff  concerning  the  defendant  admissible  as 
showing  provocation,  they  must  have  been  made  immediately  before  the  defendant's 


p.  431;  street  v.  Johnsonj  80  Wis.  455. 
27  Am.  St.  Hep.  42.  The  rule  applies  to  the 
proprietor  of  a  circulating  library  who  cir- 
culates a  Itoolc  in  ignorance  of  its  contain- 
ing a  libel,  the  ignorance  not  being  due  to 
negligence.  Vizetelly  v.  Mudie's  Select  Li- 
brary,   (1900)    2  Q.  B.   170. 

28.  Day  v.  Bream,  2  M.  &  R.  54. 

29.  Smith  V.  Ashley,  11  Mete.  (Mass.)  367, 
45  Am.  Deo.  216,  where  it  appeared  that  the 
defendant  understood  a  story  published  in 
his  nev/spaper  to  be  a  fictitious  story,  not  in- 
tended to  apply  to  the  plaintiff  or  any  other 
person.  See,  also,  Dexter  v.  Spear,  4  Mason 
(U.  S.)   115. 

30.  Chubb  V.  Flannigan,  6  Car.  &  P.  431; 
Vizetelly  v.  Mudie's  Select  Library  (1900)  2 
Q.  B.  170;  Curtis  v.  Mussy,  6  Gray  (Mass.) 
261. 

31.  Shepherd  v.  Whitaker,  L.  R.  10  C.  P. 
502;  Blake  v.  Stevens,  4  F.  &  F.  232.  Com- 
pare Sulling  V.  Shakespeare.  46  Mich.  408, 
41  Am.  Rep.  166.  It  is  no  defense  that  de- 
fendant did  not  intend  to  make  charge  he 
did  make.      See  4  C.  L   423,  text  49. 

32.  Tompson  v.  Dashwood,  11  Q.  B.  Div. 
43. 

33.  Pollock  on  Torts  (Webb's  Ed.)  309. 
And  see  Hebditoh  v.  Macllwaine  (1894)  2 
Q.    B.    54. 

34.  But   a   retort  provoked   or   necessitat- 


ed by  occasion  to  defend  one's  self  from 
counter  defamation  is  privileged.  See  2  C. 
L  722,  text  90.  Mere  irritations  will  not 
necessitate  such  an  answer.  Id.  An  ex- 
change of  epithet  and  opprobrium  is  not  ac- 
tionable.    Id. 

35.  Hosley  v.  Brooks,  20  111.  115,  71  Am. 
Dec.  252;  Mousler  v.  Harding,  33  Ind.  176,  5 
Am.  Rep.  195;  Poissenet  v.  Reuther,  51  La. 
Ann.  965;  Simpson  v.  Robinson,  104  La.  180. 
That  plaintiff  has  libeled  defendant  does 
not  defeat  the  action.   See  4  C.  L.  423,  text  51. 

36.  Trapley  v.  Blaby,  7  Car.  &  P.  395;  2 
Bing.  N.  C.  437;  Watts  v.  Fraser,  7  Adol.  & 
El.  223,  7  Car.  &  P.  369;  Avery  v.  Ray,  1 
Mass.  12;  Walker  v.  Flynn,  130  Mass.  152; 
Maynard  v.  Beardsley,  7  Wend.  (N.  Y.)  560, 
22  Am.  Dec.  595;  Gould  v.  Weed,  12  Wend. 
(N.  T.)  22;  Rochester  v.  Anderson,  1  Bibb 
(Ky.)  428;  Moore  v.  Clay,  24  Ala.  235,  60  Am. 
Dec.  461;  Jauch  v.  Jauch,  50  Ind.  135.  19  Am. 
Rep.  699;  McClintock  v.  Crick.  4  Iowa,  453; 
Newman  v.  Stein,  75  Mich.  402,  13  Am.  St. 
Rep.  447;  Brewer  v.  Chase,  121  Mich.  526,  SO 
Am.  St.  Rep.  527;  DeCamp  v.  Archibald,  50 
Ohio  St.  618,  40  Am.  St.  Rep.  692;  Simons  v. 
Lewis,  51  La.  Ann.  327;  Simpson  v.  Robinson', 
104  La.  180.  Prior  counter  libels  by  plaintiff 
are  mitigatory.  See  4  C.  L.  424,  text  67. 
Irritating  conduct  by  plaintiff  may  be  shown. 
See    2    C.    L.    724,    n.    22. 
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publication,  or  so  near  to  it  in  point  of  time  as  to  constitute  a  part  of  the  res  gestae. 
Such  provocation  given  by  the  plaintiff  on  other  occasions,  and  which  has  no  ap- 
parent connection  with  the  publication  of  the  defendant,  cannot  be  given  in  evidence 
even  in  mitigation  of  damages.^' 

§  6.  Bad  character  of  the  plaintiff. — The  fact  that  a  person  has  a  bad  char- 
acter or  reputation  in  the  community  is  no  justification  for  making  it  worse  by 
defamation  which  is  false,  and  in  an  action  for  libel  or  slander,  therefore,  the  general 
bad  character  of  the  plaintiff  cannot  be  pleaded  or  proven  in  bar  of  the  action."' 
The  character  of  the  plaintiff,  however,  is  material  on  the  question  of  damages. 
When  a  person  brings  an  action  for  libel  or  slander,  and  thus  seeks  to  recover  dani- 
ages  for  injury  to  his  character,  he  puts  his  character  in  issue,  both  generally  and  as 
to  the  particular  kind  of  misconduct  imputed  to  him,  and  that  evidence  of  his 
general  bad  character  in  either  respect  is  admissible  in  mitigation  of  damages  under 
the  general  issue,  or,  in  most  jurisdictions,  where  the  defendant  has  pleaded  the  truth 
in  justification  and  failed  to  sustain  his  plea.*"  "Certainly  a  person  of  disparaged 
faine  is  not  entitled  to  the  same  measure  of  damages  with  one  whose  character  is 
unblemished,  and  it  is  competent  to  show  that  by  evidence."*" 

The  evidence  of  general  character  which  is  admissible  in  mitigation  of  damages, 
is  not  confined  to  the  plaintiff's  character  with  respect  to  acts  of  the  particular  kind 
imputed  by  the  defendant,  but  extends  to  his  chaa-acter  generally,*^  for,  as  was  said  in 
a  Kentucky  case,  "a  man  who  is  habitually  addicted  to  every  vice,  except  the  one  with 
which  he  is  charged,  is  not  entitled  to  as  heavy  damages  as  one  possessing  a  fair 
moral  character."*''  But  the  evidence  is  limited  to  ptoof  of  general  reputation, 
and  the  defendant  cannot  introduce  evidence  of  specific  acts.*'     Nor  can  he  show 


37.  Makley  v.  Johnson,  R.  &  M.  422;  May 
V.  Brown,  3  B.  &  C.  113;  4  D.  &  R.  670; 
Rochester  v.  Anderson,  1  Bibb  (Ky.)  428; 
Maynard  v.  Beardsley,  7  Wend.  (N.  T.)  B60, 
22  Am.  Dec.  595;  Avery  v.  Ray,  1  Mass.  12; 
Shefflll  V.  Van  Deusen,  15  Gray  (Mass.)  485, 
77  Am.  Dec.377;McAlexander  V.Harris,  6  Munf. 
(•Va.)  465;  Moore  v.  Clay,  24  Ala.  235,  60  Am. 
Dec.    461;   Porter  v.    Henderson,   11   Mich.    20, 

82  Am.  Dec.  59;  Quinby  v.  Minnesota  Trib- 
une Co.,  38  Minn.  528,  8  Am.  St.  Rep.  693. 
See,  also,  Hitchcock  v.  Moore,  70  Mich.  112,  14 
Am.  St.  Rep.  474. 

38.  Wood  V.  Durham,  21  Q.  B.  Div.  501;  Sun 
Printing  &  Pub.  Assn.  v.  Schenck,  98  Fed. 
925,  40  C.  C.  A.  163,  and  cises  in  the  notes 
following. 

S9.     V.    Moor,    1   Maule    &   S.    284; 

Sikra  v.  Small,  87  Me.  493,  47  Am.  St.  Rep. 
344;  Sawyer  v.  Bifert,  2  Nott  &  McC.  (S.  C.) 
511,  10  Am.  Dec.  633;  Eastland  v.  Caldwell,  2 
Bibb  (Ky.)  21,  4  Am.  Dec.  668;  McGee  v. 
Sodusky,  5  .1.  J.  Marsh.  (Ky.)  185,  20  Am. 
Dec.  251;  Root  v.  King,  7  Cow.  (N.  Y.)  613; 
Doug-lass  V.  Tousey,  2  Wend.  (N.  T.)  352,  20 
Am.  Deo.  616;  Gilman  v.  Lowell,  7  Wend.  (N. 
T.)  573,  24  Am.  Deo.  96;  Remsen  v.  Bryant, 
47  N.  Y.  App.  Div.  .503;  Lamos  v.  Snell,  6  N. 
H.  413,  25  Am.  Dec.  468;  Wetherbee  v.  Marsh, 
20  N.  H.  561,  51  Am.  Dec.  244;  Stone  v.  Var- 
ney,  7  Mete.  (Mass.)  86,  39  Am.  Dec.  762; 
Parkhurst  v.  Ketchum,   6  Allen    (Mass.)    406, 

83  Am.  Dec.  639;  Clark  v.  Brown.  116  Mass. 
509;  Cox  V.  Strickland,  101  Ga.  482;  Shilling- 
V.  Carson,  27  Md.  175,  92  Am.  Dec.  632;  Fin- 
ley  V.  Widner,  112  Mich.  230;  Anthony  v. 
Stephens,  1  Mo.  254,  13  Am.  Deo.  497;  Waters 
V.  Jones,  3  Port.  (Ala.)  442,  29  Am.  Dec.  261; 
Byrket   v.   Monohon,   7   Blackf.    (Ind.)    83,   41 


Am.  Dec.  212;  Tracy  v.  Hacket,  19  Ind.  App. 
133,  65  Am.  St.  Rep.   398;  Sheahan  v.  Collins, 

20  111.  325,  71  Am.  Deo.   271;  B v.  I . 

22  Wis.  372,  94  Am.  Dec.  604;  Candrian  v. 
Miller,  98  Wis.  164.  Bad  character  of  plain- 
tifC  may  be  shown  to  mitigate  or  reduce 
da-mages.     See    4   C.    I*    424,    text    71. 

40.  Lord  Ellenborough  in  v.  Moor, 

1   Maule  &  S.   284. 

41.  Sawyer  v.  Eifert,  2  Nott  &  McC.  (S. 
C.)  511,  10  Am.  Deo.  633;  Eastland  v.  Cald- 
well, 2  Bibb  (Ky.)  20,  4  Am.  Dec.  668;  Lamos 
V.  Snell,  6  N.  H.  413,  25  Am.  Dec.  468;  Stone 
V.  Varney,  7  Mete.  (Mass.)  86,  39  Am.  Dec. 
762;  Parkhurst  v.  Ketchum,  6  Allen  (Mass.) 
406,  83  Am.  Deo.  639;  Sikra  v.  Small,  87  Me. 
493,  47  Am.  St.  Rep.  344,  and  other  cases  cit- 
ed  in   the   notes   preceding. 

42.  Eastland  v.  Caldwell,  2  Bibb  (Ky.)  21, 
4  Am.  Dec.  668.  And  see  the  reasoning  of 
Nott,  J.,  in  Sawyer  v.  Eifert,  2  Nott  &  McC. 
(S.  C.)   511,  10  Am.  Dec.  633. 

43.  Shilling  v.  Carson,  27  Md.  175,  92  Am. 
Dec.  632;  Sawyer  v.  Bifert,  2  Nott  &  McC. 
(S.  C.)  511,  10  Am.  Dec.  633;  Maynard  v. 
Beardsley,  7  Wend,  (N.  T.)  560,  22  Am.  Dec. 
595;  Lamos  v.  Snell,  6  N.  H.  413,  25  Am.  Deo. 
468;  Parkhurst  v.  Ketchum,  6  Allen  (Mass.) 
406,  83  Am.  Dec.  635;  Shehan  v.  Collins,  20 
111.  325,  71  Am.  Dec.  271;  Folwell  v.  Provi- 
dence journal  Co.,  19  R.  I.  551;  Robertson  v. 
Hamilton,  16  Ind.  App.  328;  Meutze  v.  Tuteur, 
77  Wis.  236,  20  Am.  St.  Rep.  115;  Tribune 
Ass'n  v.  Follwell,  107  Fed.  646,  46  C.  C.  A. 
526.  General  bad  character  of  plaintiff  may 
be  shown.  See  2  C.  L.  7^4,  text  23.  It  can- 
not be  shown,  however,  that  he  forbore  to 
sue  for  previous  libels.  See  2  C.  L.  724,  n. 
23.  Nor  can  specific  acts  be  shown.  Id.,  n.  Zi. 
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general  bad  cliaracter  subsequent  to  the  publication  of  the  alleged  libel  or  slander,** 
even  though  such  character  could  not  possibly  have  been  caused  thereby.*^ 

Some  of  the  courts  have  held  that  it  is  competent  for  the  defendant  to  show 
that,  when  the  defamatory  matter  was  published,  the  plaintiff's  character  had  been 
disparaged  by  reports  in  the  neighborhood  that  he  had  been  guilty  of  practices  similar 
to  those  imputed  to  him,*"  but  on  this  point  there  are  a  number  of  decisions  to  the 
contraiy.*'^ 

§  7.  Retraction  and  apology.— The  fact  that  after  the  publication  of  a  libel 
or  slander  the  defendant  retracted  the  same  and  apologized  to  the  plaintiff  is  no 
justification,  and  cannot  be  pleaded  or  proven  in  bar  of  the  action.*^  But  the  per- 
son libeled  may  release  his  right  of  action  f^  and  even  when  there  is  no  such  release, 
a,  full  and  fair  retraction  of  the  libel  and  apology  for  its  publication,  made  before 
action  and  in  good  faith,  may  be  shown  in  mitigation  of  damages.'" 

In  England,  and  in  some  of  the  United  States,  there  are  statutes,  either  gen- 
eral or  relating  particularly  to  libels  published  in  newspapers,  expressly  allowing 
a  retraction  and  apology,  if  fuU  and  fair,  to  be  shown  in  mitigation  of  damages." 
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nances  and  Persons    Subject    (445). 
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§  1.  Definition  and  nature. — A  license  is  a  mere  permit  to  do  something  that 
without  it  would  be  unlawful.**  A  license  granted  under  the  police  power  of  the 
state  does  not  constitute  a  contract  between  the  licensee  and  the  municipality  grant- 
ing it,  or  confer  upon  him  any  vested  right  of  property ;""  and  its  abrogation,  as 
provided  by  law,  does  not  deprive  him  of  any  immunity  or  privilege  conferred  upon 
him  by  the  constitution.*'    But  a  board  that  is  authorized  by  statute  to  grant  li- 


44.  Thpmpson  v.  Nye,  16  Q.  B.  175;  Doug- 
lass V.  Tousey,  2  "Wend.  (N.  T.)  252,  20  Am. 
Dec.   616. 

45.  Dbufflass  v.  Tousey,  2  Wend.  (JT.  T.) 
352,  20  Am.  Deo.  616  (where  the  charge  Im- 
ported -was  that  the  plaintiff  was  a  thief, 
and  it  was  sought  to  show  that  she  '  was 
suhsequently  reputed  to  be  a  common  pros- 
titute). 

46.  Leicester     v.     Walter.     2     Camp.     251; 

V.  Moor,  1  Maule  &  S.   285;   Bailey  v. 

Hyde,  3  Conn.  463,  8  Am.  Dec.  202;  Calloway 
V.  Mlddleton,  2  A.  K.  Marsh.  (Ky.)  372,  12 
Am.  Dec.  499;  MoGee  v.  Sodusky,  5  J.  J. 
Marsh.  (Ky.)  185,  20  Am.  Dec.  251;  Nelson  v. 
Evens,  1  Dev.  (N.  C.)  9;  Wetherbee  v.  Marsh, 
20  N.  H.  561,  51  Am.  Deo.  244.  Compare 
Sanders  v.  Johnson,  6  Blackf.  (Ind.)  50,  36 
Am.  Deo.  564;  Gray  v.  Elzrolh,  10  Ind.  App. 
587,'  53  Am.  St.  Rep.  400. 

47.  Gilman  v.  Lowell,  8  Wend.  (N.  T.) 
573  24  Am.  Dec.  96;  Wolcott  v.  Hall,  6  Mass. 
514'  4  Am.  Deo.  173;  Alderman  v.  French,  1 
Pick  (Mass.)  1,  11  Am.  Dec.  114;  Sheahan  v. 
Collins,  20  HI.  325,  71  Am.  Dec.  271;  Shilling 
V  Carson,  27  Md.  175,  92  Am.  Dec.  632;  Pease 
v!    Shippen,   80  Pa.   St.  513,   21  Am.  Rep.   116. 

48.  Tresca  v.  Maddox,  11  La.  Ann.  206, 
66  Am.  Dec.  198;  Williams  v.  McManus,  38 
La.  Ann.  161,  58  Am.  Rep.  171;  Lehrer  v. 
Elmore,  100  Ky.  56;  Davis  v.  Maxhausen, 
103  Mich.   315,   Paige's   Gas.   383. 


49.  Boosey  v.  Wood,  3  H.  &  C.  484.  Al- 
though a  person  who  has  been  libeled  may 
release  his  claim  lor  damages,  a  bare  ex- 
pression of  satisfaction  at  a  recantation  and 
apology  by  the  libeler  will  not  operate  as 
a  release  of  his  right  of  action.  Tresca  v. 
Maddox,    11   La.   Ann.    206,    66    Am.    Dec.    198. 

50.  Tresca  v.  Maddox,  11  La.  Ann.  206,  66 
Am.  Dec.  198;  Cass  v.  New  Orleans  Times. 
27  La  Anp.  214;  Davis  v.  Maxhausen,  103 
Mich.  315,  Paige's  Cas.  383.  A  retraction 
of  a  libel,  if  not  published  until  suit  has 
been  brought,  cannot  be  considered  in  miti- 
gation of  damages.  Evening  News  Ass'n  v 
Tryon,  42  Mich.  549,  36  Am.  Rep.  450.  Contra, 
Turner  v.  Hearst,  115  Cal.  394.  An  offer  to 
retract  mitigates  if  in  time  before  action 
See    4    C.    L.    424,,  text    70. 

51.  See  Lafone  v.  Smith,  3  H  &  N  735- 
Gray  v.  Times  Newspaper  Co.,  74  Minn.  452* 
73  Am.  St.  Rep.  363. 

64.  License  to  conduct  games  of  faro 
and  roulette.  Littleton  v.  Burgess  [Wyo.] 
82  P.    864. 

65.  Statutes  under  which  licenses  have 
been  granted  may  be  repealed  without  im- 
pairing the  obligation  of  contracts,  or  de- 
priving   the    licensees    of   property    without 

LWyoTsTv.sL'^^-     "^""^^^^    ^-    ^-^-^ 

Ti-^M.  ^ftTw    "'•   ^S'''*^""'^""    [Mass.]    75   N. 
B.  65,  Littleton  v.  Burgess  [Wyo.]  82  P.  864. 
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censes  cannot  revoke  the  same,  when  unreseiTedly  given,  and  where  the  statute  con- 
fers no  power  of  revocation.'^  The  payment  by  a  foreign  corporation  of  the  conven- 
tional price,  or  bonus,  for  the  privilege  of  entering  the  state  to  do  business,  does  not 
give  it  the  absolute  right  to  do  business  exempt  from  further  license  taxes.''  Where 
the  license  is  in  its  nature  personal,  it  cannot  be  transferred,  and  affords  no  defense 
to  one  who  claims  to  be  a  transferee.'"  A  corporation  cannot  avail  itself  of  licenses 
issued  to  other  corporations  whose  property  it  has  bought.'"'  A  license  has  only  a 
local  application'^  and  affords  no  protection  beyond  the  jurisdiction  of  the  of- 
ficer who  issues  it,'^  but  an  ordinance  imposing  a  license  charge  upon  telegraph  poles 
and  wires'*  or  one  imposing  such  a  charge  on  the  pipes  of  a  gas  company'*  is  not 
void,  because  not  limited  in  express  terms  to  those  located  in  the  public  streets  and 
highways  of  the  municipality,  but  will  be  so  construed  in  their  application. 

§  2.    Power  to  require  and  validity  of  statutes.''^ — License  regulations  are  ordi- 
narily Justified  as  an  exercise  of  the  police  power."    The  elements  which  enter 


67.  A  boara  of  health  having  granted  a 
permit  under  Rev.  Laws,  c.  102,  5  69,  to 
use  a  building  for  a  stable,  could  not  after 
the  expenditure  of  considerable  money  by 
the  licensee,  revoke  the  permit  upon  the 
petition  of  certain  citizens,  though  it  was 
Improvidently  granted.  But  such  a  permit 
Is  subject  to  such  reasonable  regulations  ,as 
may  be  made  by  the  board,  Lowell  v.  Arch- 
ambault   [Mass.]    75   N.   B.    65. 

Note:  Of  this  It  is  said  in  4  Mich.  L.  B. 
229:  "The  soundness  of  this  decision  may 
be  questioned  and  we  regret  that  the  dis- 
senting opinions  do  not  appear.  However, 
the  peculiar  facts  of  the  case  may  justify 
it.  Defendant  claims  the  board  of  health 
had  authority  to  issue  the  license  under 
Statute  of  1895,  Ch.  213,  but  that  said  statute 
contains  no  provision  for  its  recall.  Fur- 
ther, that  he  secured  the  license  before  ex- 
pending money  on  building,  and,  therefore, 
had  a  constitutional  right  to  protection. 
See  Hirn  v.  State,  1  Ohio,  15.  After  a  li- 
cense, containing  no  conditions  for  forfeit- 
ure, has  been  granted,  it  cannot  be  revoked 
except  by  the  legislature.  In  Grand'  Rapids 
V.  Braudy,  105  Mich.  670,  55  Am.  St.  Rep. 
472,  32  iu  R.  A.  116,  it  was  held  that  a 
license  granted  by  the  city  council  could  not 
be  revoked  unless  a  reservation  of  such 
right  was  stated  in  the  license.  However, 
a  legislative  act  which  revokes  a  license 
does  not  impair  the  obligation  of  a  contract, 
for  a  license  is  not  a  contract.  Common- 
wealth V.  Brennon.  10.3  Mass.  70,  and  Lantz 
V.  Hightstown,  46  N.  J.  Law,  102.  The  board 
of  health  had  a  right  to  state  conditions  in 
the  license  for  violation  of  which  it  might 
be  revoked  and  should  have  done  so  in  this 
case.  Schwuchow  v.  Chicago,  68  ''111.  444. 
Failing  to  place  such  conditions  in  the  li- 
cense the  board  could  not  revoke  it  arbitra- 
rily after  the  defendant  had  expended  money 
relying  upon  it.  In  Commonwealth  v.  Moylan, 
119  Mass.  109,  it  was  held  that  a  license  can- 
not be  revoked  either  arbitrarily  or  because  It 
was  injudiciously  granted.  A  license  can 
be  revoked  only  by  the  action  of  the  legis- 
lature or  because  the  licensee  has  broken 
one  or  more  of  its  conditions.  See  Mayor  v. 
3rd  Ave.  R.,  33  N.  T.  42.  Also,  Shuman  v. 
City  of  Fort  Wayne,  127  Ind.  109,  holding 
that  the  power  to  revoke  licenses  lies  whol- 
ly with  the  legislature." 


68.  Section  65,  .Sess.  Laws  1902,  p.  73,  c. 
3,  imposing  an  annual  license  tax  on  the 
capital  stock  of  foreign  corporations,  is  not 
void  as  ex  post  facto  legislation  or  as  an 
impairment  of  the  obligation  of  a  contract. 
American  Smelting  &  Refining  Co.  v.  People 
[Colo.]  82  P.  531. 

ea.  Where,  as  under  Rev.  laws,  o.  102, 
§§  1-6,  9,  the  licensing  board  has  discretion- 
ary powers  to  grant  or  refuse  an  application 
for  a  common  victualer's  license,  with  pow- 
ers of  revocation  in  certain  cases,  the  li- 
cense is  a  personal  one.  Commonwealth  v. 
Lavery    [Mass.]    73  N.  E.    884. 

70.  Southern  Car  &  Foundry  Co.  v.  Cal- 
houn   County,    141    Ala.    250,    37    So.    425. 

71.  State  V.  Cobb  [Mo.  App.]  87  S.  W.  551. 
Act  of  Congress,  July  1,  §  7,  par.  36,  Im- 
posing a  license  tax  upon  brewers'  agents 
is  a  purely  municipal  regulation  iand  not  in- 
tended to  regulate  the  commercial  inter- 
course between  the  District  of  Columbia  and 
the  states  so  as  to  require  the  solicitor  of  a 
New  York  bre"wery  to  take  out  a  license. 
Beitzell  V.  District  of  Columbia,  21  App.  D. 
C.    49. 

72.  Under  Laws  1903,  p.  163,  §  4,  a  party 
desiring  to  operate  an  automobile  over 
county  roads  must  take  out  a  license  in  each 
county.  State  v.  Cobb  [Mo.  App.]  87  S.  W. 
551. 

73.  Kittanning  Borough  v.  Western  Union 
Tel.  Co.,   26  Pa  Super.  Ct.  346. 

74.  Kittanning  Borough  v.  Kittanning 
Consolidated  Nat.  Gas  Co.,  26  Pa  Super.  Ct. 
355  ■ 

75.  See  4  C.  L.  428. 

76.  City  Council  of  Montgomery  v.  Kelly 
[Ala.]  38  So.  67;  People  v.  Van  De  Carr,  26 
S.  Ct.  144. 

Applications  of  this  rule:  A  borough  may 
require  a  license  of  persons  canvassing?  for 
the  sale  of  goods  under  the  police  power 
delegated  by  the  general  borough  law  of 
Apr.  3,  1851,  P.  L.  320.  Commonwealth  v. 
Rearick,  26  Pa.  Super.  Ct.  384.  Erie  City 
held  to  have  authority  under  its  general 
police  power  to  impose  an  annual  license  tax 
of  $25  on  each  street  car  operated  in  the  city. 
Erie  City  v.  Erie  Blec.  Motor  Co.,  24  Pa. 
Super.  Ct.  77.  Act  of  June  7^  1901,  P.  L. 
493,  licensing  plumbers  in  second  class  cities, 
is  constitutional  as  within  the  police  power. 
Beltz  V.  Pittsburg  [Pa]  61  A.  78.     But  Laws 
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into  a  municipal  tax  are  the  necessary,  or  probable,  expense  of  the  issuing  of 
the  license  and  of  such  inspection,  regulation,  and  police  surveillance  as  the  municipal 
authorities  may  lawfully  prescribe^^  and  it  is  immaterial  whether  the  amount  fixed 
for  this  purpose  is  designated  as  a  license  tax,  a  license  fee,  or  a  police  charge.'* 
While  a  municipality  may,  in  advance,  fix  the  license  charge  high  enough  to  cover 
any  reasonably  anticipated  expense  of  police  supervision,^'  it  cannot  act  arbitrarily 
or  unreasonably,'"  but  the  risk  may  rightfully  be  cast  upon  the  licensee,'^  and  the 


1896.  p.  1052,  c.  803,  making-  it  unlawful  for 
a  firm  In  New  York  City  to  carry  on  the 
plumbing  business,  unless  each  member 
thereof  has  been  examined  and  licensed  as 
a  plumber,  is  not  a  valid  exercise  of  the 
police  power.  Schnaier  v.  Navarre  Hotel  & 
Importation  Co.,  182  N.  T.  83,  74  N.  B.  561. 
St.  1903,  p.  507,  c.  473,  requiring  registration 
of  nntomobiles  and  display  of  registration 
number  and  mark  is  a  valid  regulation  under 
the  state's  police  power.  Commonwealth  v. 
Boyd  [Mass.]  74  N.  E.  255.  An  ordinance 
licensing  and  regulating  the  handling  of 
Inflammable  oils  from  tank  wagons  on  the 
streets  of  Chicago  is  a  valid  exercise  of 
police  powers  conferred  by  the  City  and 
Village  Act  (Kurd's  Rev.  St.  1903,  p.  291), 
art.  5,  §  1,  subds.  4,  9,  15.  20,  41,  66,  78,  96. 
Spiegler  v.  Chicago,  216  111.  114,  74  N.  E.  718. 
The  provisions  of  §  33.  c.  43,  Comp.  St.  1901. 
the  act  of  1873,  regulating  insurance  com- 
panies (Gen.  St.  1873,  p.  443,  o.  33),  whereby 
a  retaliatory  tax  and  license  fee  is  imposed 
upon  companies  of  other  states  in  certain 
cases,  are  valid,  such  imposition  being  a 
condition  of  their  admission  and  continuance 
to  do  business  in  the  state.  State  v.  Insur- 
ance Co.  [Neb.]  99  N.  W.  36.  The  fact  that 
such  license  fee  is  required  only  of  com- 
panies of  other  states,  the  laws  of  which 
discriminate  against  outside  companies,  does 
not  make  it  arbitrary  or  unreasonable,  or 
contrary  to  sec.  1,  art.  9  of  the  state  con- 
stitution. Id.  Nor  does  the  fact  that  the 
requirement  may  not  be  made  in  advance 
of  the  company's  coming  into  the  state 
affect  its  validity.  Id.  A  provision  requir- 
ing Tenders  of  cream  and  milk  to  register 
with  the  health  commissioner  and  pay  a 
registration  fee  is  a  valid  police  regula- 
tion, under  charter  authority  to  provide  for 
inspection  of  milk  and  licensing  and  regulat- 
ing ocupations.  City  of  St.  Louis  v.  Grafe- 
man  Dairy  Co.  [Mo.]  89  S.  W.  617.  The  Act 
of  Congress,  Feb.  28,  1887  (24  Stat,  at  L. 
427,  c.  272).  prohibiting  the  employment  of 
steam  engineers  without  licenses  is  a  police 
regulation  for  the  protection  of  lives  and 
property.  Smoot  v.  District  of  Columbia, 
23  App.  D.  C.  266.  Laws  1897,  pp.  498.  499, 
c.  415,  §§  180,  184,  requiring  persons  practic- 
ing the  trade  of  liorseshoing  to  be  examined 
and  licensed,  is  not  a  valid  exercise  of  the 
state's  police  power,  but  an  arbitrary  inter- 
ference with  personal  liberty  and  private 
property  without  due  process  of  law.  Peo- 
ple V.  Seattle,  96  App.  Diy.  383,  89  N.  T.  S. 
193.  An  ordinance  requiring  a  license  and 
payment  of  $600,  for  the  sale  of  goods  and 
merchandise  to  merchants  by  selling  them 
trading  stamps,  and  also  requiring  a  license 
and  payment  of  $100  from  merchants  using 
the  stamps,  held  not  to  be  a  tax  on  the  sale 
of  the  goods,  but  a  license  and  tax  on  a 
peculiar   method    of   doing   business.     Oilure 


Mfg.   Co.  V.  Pidduck-Ross  Co.,  38  "Wash.  137, 
80   P.    276. 

77.  Schellsburg  v.  Western  Unjon  Tel.  Co., 
26  Pa.  Super.  Ct.  343;  Braddock  Borough  v. 
Allegheny  Co.  Tel.  Co.,  25  Pa.  Super.  Ct.  544; 
City  Council  of  Montgomery  v.  Kelly  [Ala.] 
38  So.  67.  The  registration  fee  of  $2  re- 
quired of  owners  of  automobiles  by  St.  1903, 
p.  507,  c.  473,  is  a  license  fee  and  not  a  tax. 
Commonwealth  v.  Boyd  [Mass.]  74  N.  E. 
255.  A  registration  fee  of  $1,  required  of 
venders  of  cream  and  milk.  Is  not  a  tax 
but  an  inspection  fee  designed  as  a  compen- 
sation for  the  service  rendered.  City  of  St. 
Louis  V.  Grafeman  Dairy  Co.  [Mo.]  89  S.  W. 
617. 

78.  Braddock  Borough  v.  Allegheny  Co. 
Tel.  Co.,  25  Pa.  Super.  CL  544;  Kittanning 
Borough  V.  Kittanning  Consolidated  Nat. 
Gas    Co.,   26   Pa.  Super.   Ct.    355. 

79.  Schellsburg  v.  "Western  Union  Tel.  Co., 
26  Pa.  Super.  Ct.  343.  License  tax  imposed 
by  municipal  ordinance  on  telephone  com- 
panies held  reasonable.  Braddock  Borough  v. 
Allegheny  Co.  Tel.  Co.,  25  Pa.  Super.  Ct.  544. 
A  charge  of  $1  per  pole  and  $2.50  per  mile 
of  wire,  annually  on  telegraph  companies, 
held  reasonable  in  connection  with  an  an- 
nual inspection,  counting  of  poles,  and  cal- 
culation of  miles  of  wire,  with  lookout  for 
dangerous  poles  and  wires  (Kittanning  Bor- 
ough V.  "Western  Union  Tel.  Co.,  26  Pa.  Super. 
Ct.  346),  but  a  city  cannot  under  its  general 
authority  to  regulate  its  streets,  impose  an 
annual  license  tax  of  $1  per  pole  on  tele- 
phone companies,  authorized  by  state  law 
to  use  public  highways  (Rev.  St.  1898,  §  1778), 
to  be  paid  into  its  general  fund,  where  the 
aggregate  amount  so  sought  to  be  coHected 
was  greatly  in  excess  of  the  cost  of  super- 
yision  ("Wisconsin  Tel.  Co.  v.  Milwaukee 
["Wis.]  104  N.  "W.  1009).  A  license  fee  of  $10 
per  annum  for  each  tank  wagon  used  in 
handling  oils  on  the  streets  of  Chicago  was 
not  so  high  as  to  Justify  the  court  in  holding 
the  ordinance  void  therefor.  Spie<>-ler  v 
Chicago,    216    111,    114,    74   N.   E.    718. 

80.  Schellsburg  v.  "Western  Union  Tel  Co 
26  Pa.  Super.  Ct.  343.  A  municipality 'can- 
not, unijer  the  guise  of  license  or  regulation 
place  a  license  so  high  as  to  be  prohibitive 
of  the  transaction  of  the  business  sought  to 
be  engaged  in,  but  a  license  is  not  prohibi- 
tive merely  because  it  is  burdensome.  G3r- 
flnkle   V.    Sullivan,    37    "Wash.    650  '  80    P     1XS 

JfOTB.  Prohibitory  fees,  Defendant  was 
prosecuted  for  violation  of  a  city  ordinance 
forbidding  the  issuing  of  trading  stamps 
without  a  license.  Held  that  such  ?rdfna"ce 
was  unconstitutional  and  void.  City  Council 
of  Montgomery  V.  Kelly  [Ala.]  38  So.  67 
This  decision  is  based  upon  the  highest  prin- 
ciples  of  justice  and  is  supported  by  ^nn,l 
authority.  Under  the  police  power,  munici- 
palities have  power  to  require  licen'5e=    l-it 
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charge  cannot  be  avoided*^  or  any  excess  be  recovered  back  because  the  charge  subse- 
quently appears  to  be  somewhat  in  excess  of  the  actual  expense  of  the  supervision.^' 
T»he  burden  is  on  the  licensee  to  show  excessiveness  of  the  fee/*  not  by  comparison  of 
other  license  fees,  or  of  the  value  of  the  thing  licensed,'"  but  by  evidence  pertinent  to 
the  necessity  and  character  of  the  regulation  and  supervision  imposed.'"  The  fact  that 
some  classes  of  persons  are  excepted  does  not  make  the  police  regulation  void.'^ 
The  fact  that  a  business  is  a  lawful  one  does  not  exempt  it  from  reasonable  police 
regulations.''  If  the  purpose  of  an  ordinance  is  police  regulation,  and  it  tends 
to  accomplish  that  object,'*  then  the  ordinance  may  be  sustained  under  the  power 
to  regulate""  although  the  charter  does  not,  in  express  words,  confer  authority  to 


such  licenses  are  merely  allowed  as  a  means 
of  regulation  and  their  amount  cannot  exceed 
the  cost  of  supervision.  Van  Hook  v.  Selma, 
70  Ala.  361,  45  Am.  Rep.  S5.  The  state  has 
the  right  to  select  certain  occupations  and 
throw  the  burden  of  taxation  on  them,  but 
if  an  arbitrary  classiflcation,  without  ,a  rea- 
sonable basis  to  support  It,  is  established! 
the  tax  is  void.  Judson,  Taxation,  §  459; 
Tiedeman's  Limitations  of  Police  Power,  p. 
273.  The  power  to  levy  such  a  heavy  tax 
on  a  business  or  occupation  as  to  discourage 
or  even  break  it  up  is  also  well  recognized; 
but  useful  occupations,  not  detrimental  to 
the  public,  cannot  be  unduly  restricted  or 
substantially  prohibited  under  the  guise  of 
police  regulations;  the  rules  apply  only  to 
trades  or  occupations  that  are  hurtful  to 
public  morals  or  injurious  to  the  public 
welfare.  State  v.  Smith,  67  Conn.  541,  52 
Am.  St.  Rep.  301;  State  v.  Moore,  113  N.  C. 
697;  Cache  Co.  v.  Jense,  21  Utah.  207;  Tiede- 
man's Police  Power,  pp.  270,  277,  278;  Cool- 
ey's  Taxation  [3d  Bd.]  24.  In  Lawton  v. 
Steele,  152  U.  S.  133,  38  Law.  Ed.  385,  it  was 
held  that  the  legislature  may  not.  under  the 
guise  of  a  police  regulation  and  of  protecting 
the  Interests  of  the  public,  arbitrarily  inter- 
fere with  public  business  or  impose  unusual 
or  unnecessary  restrictions  upon  lawful  oc- 
cupations. While  absolute  equality  In  tax- 
ation is  unattainable,  yet,  when,  for  any 
reason,  the  tax  becomes  discriminative  upon 
the  Individuals  of  the  class  taxed  and  selects 
some  for  an  exceptional  burden,  it  is  depriv- 
ed of  the  necessary  element  of  legal  equality. 
Cooley's  Taxation  [3rd  Ed.]  259,  260;  Com- 
monwealth V.  Fowler,  96  Ky.  166,  33  L.  R.  A. 
839;  Railway  Co.  v.  Clark,  60  Kan.  826. 
Moreover  a  city  cannot  divide  a  single  tax- 
able privilege  and  require  a  separate  tax 
for  each  of  its  elements.  2  Cooley's  Taxa- 
tion [3rd  Ed.]  1103  and  note  I;  Ex  parte 
Simms.  40  Fla.  432;  Canora  v.  Williams,  41 
Fla.  509.  Here  a  heavy  license  was  required 
from  trading  stamp  companies,  so  that  the 
present  license  was  seemingly  within  this 
rule.  The  use  of  trading  stamps  has  been 
upheld  as  lawful,  and  the  right  to  give  them 
a'way  is  unquestionable.  See  2  Mich.  L.  R. 
224;   3  Mich.  L.  R.  233.-3  Mich.  L.  R.  662. 

81.  Schellsburg  v.  Western  Union  Tel.  Co., 
26  Pa.  Super.  Ct.  343;  Kittanning  Borough  v. 
Kittanning  Consolidated  Nat.  Gas  Co.,  26 
Pa.    Super.    Ct.    355. 

S2,  Sa.  Sohellsbura-  v.  Western  Union 
Tel.  Co.,  26  Pa.  Super.  Ct.  343. 

84.  The  borough  is  not  bound  In  the  first 
place  to  prove  the  tax  reasonable,  but  the 
burden   is   on    the   licensee   to   show   that    it 


is  unreasonable.  Kittanning  Borough  v.  Kit- 
tanning Consolidated  Nat.  Gaa  Co.,  26  Pa. 
Super.  Ct.  355.  Unless  the  court  can  deter- 
mine from  judicial  cognizance,  or  the  facts 
ascertained,  that  the  license  fee  is  grossly 
in  excess  of  what  was  necessary  to  cover 
the  reasonably  anticipated  expenses  of  po- 
lice supervision,  it  is  not  justified  in  inter- 
fering.    Id. 

85.  The  unreasonableness  of  a  license 
charge,  Imposed  on  telegraph  poles  and 
wires,  could  not  be  shown  by  proving  the 
cost  or  value  of  the  property,  the  space 
occupied  by  poles  and  value  of  abutting 
properties  and  rate  of  their  taxation,  the 
cost  of  reconstructing  the  line,  Its  ordinary 
depreciation  and  present  value,  the  license 
fees  of  other  municipalities,  and  the  capital 
stock,  bonded  Indebtedness,  net  earnings, 
and  poles  and  wires  of  the  entire  system. 
Schellsburg  v.  Western  Union  Tel.  Co.,  26  Pa. 
Super.    Ct.    343. 

86.  But  It  was  admissible  to  show  the 
careful  construction  and  maintenance  of  the 
line.  Its  location  in  a  sparsely  settled  com- 
munity so  as  not  to  impede  the  public,  its 
frequent  inspection  and  regular  repair,  the 
cost  of  such  Inspection,  and  that  the  bor- 
ough made  no  inspection,  nor  paid  out 
money,  nor  incurred  any  expense  therefor. 
Schellsburg  v.  Western  Union  Tel.  Co.,  26  Pa. 
Super.  Ct.  343.  But  such  evidence  must 
cover  the  whole  period  for  which  license 
fees  are  claimed  and  must  show  the  nature, 
extent,  and  cost  of  Inspection  and  supervi- 
sion of  Its  lines  by  the  Company.  Kittan- 
ning Borough  V.  Western  Union  Tel.  Co.,  26 
Pa.   Super.    Ct.   346. 

87.  An  ordinance  imposing  a  license  fee 
or  tax  upon  the  keepers  of  conveyances  for 
carrying  persons  or  property  for  hire  is  not 
invalid  because  it  does  not  include  the  livery 
business,  the  difference  in  the  vehicles  used, 
and  the  extent  of  their  use  of  the  streets 
forming  a  proper  basis  for  classification. 
City  of  Des  Moines  v.  Bolton  [Iowa]  102  N. 
W.  1045.  Singling  out  the  milk  business  in 
a  city  as  a  proper  subject  of  regulation  is 
not  a  denial  of  the  equal  protection  of  the 
laws,  where  all  milk  dealers  are  treated 
alike.     People  v.  Van  De  Carr,   26  S.   Ct.  144. 

88.  The  selling  of  milk  and  cream  may  be 
so  regulated.  City  of  St.  Louis  v.  Grafeman 
Dairy  Co.  [Mo.]  89  S.  W.  617.  Municipal 
authorities  in  Pennsylvania  cannot  grant 
exemption  from  this  police  supervision,  it 
being  prohibited  by  Const,  art.  xvi.  §  3. 
Braddock  Borough  v.  Allegheny  Co.  Tel.  Co., 
25  Pa.  Super.  Ct,  544. 
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license  ;°i  for  the  grant  of  pover  to  a  mimicipality  to  regulate  confers  the  power 
to  license,  when  regulation  cannot  otherwise  be  accomplished."^  But  a  municipality 
that  has  not  the  authority  to  license  cannot,  under  the  guise  of  regokting  its 
Etreets,  impose  an  annual  tax  per  pole  upon  a  telephone  company  for  the  purpose 
of  collecting  a  rcTenue."'  The  fact,  however,  that  the  license  tax  required  by  an 
ordinance  is  paid  into  the  city  treasury,  and  incidentally  augments  the  revenues  of 
the  city,  does  not  show  that  the  ordinance  was  enacted  to  raise  revenue  by  taxa- 
tion.** If,  on  the  other  hand,  the  ordinance  is  adopted  ostensibly  as  a  police  meas- 
nre,  but  used  as  a  mere  subterfuge  for  the  purpose  of  raising  revenue,  it  will  not 
be  sufitained.^^  It  is  no  objection  to  an  act  that  it  applies  more  stringent  license 
regulations  to  the  cities  of  larger  size  and  denser  population.""  License  regulations 
must  not  infringe  the  privilege  of  citizens  to  carry  on  legitimate  business  by  the 
use  of  legitimate  means,"'''  nor  infringe  any  provision  of  the  state  constitution,"* 
but  the  provision  claimed  to  be  violated  by  the  requirement  of  the  license  must  be 
specifically  pointed  out.""  Congress  is  bound  not  to  invade  any  guarantees  of  citi- 
zens in  legislating  for  the  District  of  Columbia.^ 

License  laws,  however,  are  often  passed  in  the  exercise  of  the  taxing  power,^ 


S9,  90,  91.  Kittdnnlng  Boroug-h  v.  Kittan- 
ning  Consolidated  Nat,  Gas  Co.,  26  Pa.  Super. 
Ct.   S55. 

92.  Section  170,  Detroit  City  charter,  con- 
ferring' power  to  regulate  the  manner  in 
which  the  streets,  etc..  shall  be  used  and 
enjoyed,  held  to  authorize  an  ordinance 
regulating  the  speed  of  automobiles  in  the 
streets  by  a  system  of  registration  and  num- 
bering-. People  V.  Schneider  [Mich.]  12  Det. 
Leg.  N.  32,  103  N.  "W.  172. 

93.  "Wisconsin  Tel.  Co.  v.  Milwaukee 
rWis.:    104   N.  W.   1009. 

94.  Erie  City  v.  Erie  Elec.  Motor  Co.,  24 
Pa.  Super.  Ct.  77. 

93.  Kittanning-  Borough  v.  Kittanning 
Consolidated  Nat.  Gas  Co.,  26  Pa.  Super.  Ct.  355. 
An  annual  license  tax  of  $1  per  pole,  to  be 
paid  into  the  general  fund,  there  being  noth- 
ing in  the  ordinance  to  indicate  that  it  was 
for  snpervision,  and  the  amount  sought  to 
be  collected  greatly  exceeding  the  expense 
of  supervision,  held  to  be  a  revenue  meas-, 
ure  and  not  warranted  by  the  charter.  Wis- 
consin TeL  Co.  V.  Milwaukee  [Wis.]  104  N. 
W.   1009; 

96.  Act  of  June  7,  1901,  P.  L.  493.  relating 
to  the  examination  and  licensing  of  plumb- 
ers Is  constitutional.  Beltz  v.  Pittsburg 
IPa.]    61    A.    78. 

97.  Ex  parte  Snyder  Jldaho]  79  P.  819; 
City  Council  of  Montgomery  v.  Kelly  [Ala.] 
38  So.  67.  An  ordinance  imposing  an  annual 
license  tax  of  $600  on  persons  selling  trad- 
ing stnmps  to  merchants,  and  a  tax  of  $100 
per  year  on  merchants  using  such  stamps, 
was  intended  to  prohibit  the  use  of  them 
and  is  void  under  the  fourteenth  amend- 
ment to  the  federal  constitution.  Ex  parte 
Hutchinson,  137  F.  949;  Humes  v.  City  of 
Uttle  Rock,  138  T".  929.  Laws  1896,  p.  1052, 
c.  803,  making  it  unlawful  for  any  firm  in 
New  York  city  to  carry  on  the  business  of 
plnmblng  unless  each  member  thereof  has 
passed  examination  and  been  registered 
as  a  plumber,  is  unconstitutional  so  far  as 
it  Interferes  with  the  right  to  form  partner- 
ships for  carrying  on  that  business.  Schnaier 
■V  Navarre  Hotel  &  Importation  Co.,  182  N. 
T   83    74  N.  E.  561.     Kirby's  Dig.  §  6886,  pro- 


hibiting persons,  whether  owner,  manufac- 
turer, or  agent,  from  traveling  in  any  county 
and  peddling  certain  wares,  bvit  exempting' 
resident  merchants,  violates  the  14th  an-end- 
ment  of  the  federal  constitution.  Ex  parte 
Deeds  £Ark.3  87  S.  W.  1030.  The  equal  pro- 
tection of  the  laws  was  not  denied  to  the 
managing  agent  of  a  nonresident  meat-pack- 
ing house  by  requiring  of  him  a  liconse  tax 
on  the  domestic  business  done  by  him  where 
the  same  tax  was  levied  on  the  agents  of 
domestic  and  foreign  houses  alike  (Kehrer 
V.  Stewart,  197  tJ.  S.  60,  49  Law.  Ed.  663), 
nor  is  the  imposition  of  such  a  tax  any  im- 
pairment of  the  obligation  of  his  contract 
of  employment  (Id.).  Acts  1903,  p.  344,  im- 
posing a  license  tax  on  emigration  agents, 
does  not  conflict  with  the  14th  amendment 
to  the  federal  constitution.  Kendrick  v. 
State  [Ala.]   39  So.  203. 

■98.  Acts  1903,  p.  344,  imposing  a  license 
tax  on  emigration  agents,  does  not  con- 
flict with  Const.  §  31,  providing  that  emigra- 
tion shall  not  be  prohibited.  Kendrick  v 
State  [Ala.]  39  So.  203.  An  ordinance  ex- 
empting from  an  occupation  tax  such  per- 
sons as  practice  professions  temporarily 
within  the  city.  If  they  do  not  advertise  or 
solicit  other  business  therein,  does  not  con- 
flict with  Const.  §  3,  forbidding  exclusive 
privileges.  Evers  v.  Mayfleld,  27  Ky  L.  R. 
481,  85  S.  W.   697. 

99.     State  v.  Cobb    [Mo.  App.]  87  S.  W   551 

1.  Although  the  14th  amendment  to  the 
federal  constitution  does  not  in  terms  ex- 
tend to  the  United  States  authority,  yet  con- 
pess  may  not  disregard  its  guaranties  in 
legislating  for  the  District  of  Columbia. 
Dappm  V.  District  of  Columbia,  22  App  D 
C.  68.  The  right  to  pursue  any  legitimate 
calling,  subject  to  reasonable  regulations 
cannot  be  denied  to  the  citizens  of  the  Dis- 
trict    Id. 

2.  The  tax  Imposed  on  the  capital  stock 
of  foreign  corporations,  by  Sess.  Laws  1902, 
p.  73,  c.  3,  §  65,  Is  an  excise  tax  on  the 
business  of  such  corporations,  levied  for  the 
purpose  of  state  revenue,  the  capital  stock 
being  simply  the  standard  by  which  the 
amount   is  computed   (American  Smelting   & 
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and  as  sucli  must  eonfoTm  to  the  constitutional  provisions  relating  to  taxation;' 
but  a  privilege  tax,  levied  upon  certain  business  callings,  is  held  not  to  be  subject 
to  the  constitutional  limitations,  either  as  to  amount  or  uniformity.*  When  the  fee 
required  is  only  such  as  will  cover  the  expense  of  enforcing  the  regulation,  it  is 
under  the  police  power  of  the  state,  but  when  it  is  larger  than  required  for  such 
purpose  and  is  exacted  for  the  purpose  of  revenue,  the  license  is  issued  under  the 
taxing  power  of  the  state.^  The  courts  now  recognize  the  right  to  so  combine  the 
police  regulation  and  the  taxing  power  as  to  levy  a  license  tax  to  discourage  or 
break  up  a  business,  but  this  applies  only  to  such  kinds  of  business  as,  though 
tolerated,  are  recognized  as  hurtful  to  public  morals,  productive  of  disorder,  or 
injurious  to  the  public."  The  legislature  can  confer  upon  cities  and  towns  the 
power  to  impose  a  license  tax  upon  business  and  professions,^  but  there  must  be 
■  express  authority  iiierefor,'  or  necessary  implication,^  and  it  is  never  easily  implied.^" 


Refining  Co.  v.  People  [Colo.]  82  P.  531), 
and  the  fact  that  only  a  part  of  the  capital 
stock  is  employed,  and  only  a  small  portion 
of  its  property  is  situated  within  the  state, 
does  not  relieve  a  foreign  corporation  from 
the  payment  of  such  a  tax  (Id.).  Such  tax 
is  not  invalid  as  being  a  license  levied  under 
the  police  power  and,  therefore,  in  conflict 
with  the  purpose  of  the  act  which  Is  declared 
by  its  title  to  relate  to  "public  revenue." 
Id.  The  yearly  license  fee  or  tax  on  cor- 
porations, imposed  by  Act  N.  J.  1884  (P.  L. 
1884,  p.  234,  §  4),  is  imposed  arbitrarily  as  a 
condition  precedent  to  the  continued  exist- 
ence of  the  corporation  and  is  not  a  tax 
upon  corporate  franchises  (rhiryea  v.  Amer- 
ican Wood  Working  Mach.  Co.,  133  F.  329), 
but  is  an  Imposition  which  subsequently 
organized  corporations  by  their  charters  con- 
tracted to  pay  (In  re  Cosmopolitan  Power 
Co.  [C.  C.  A.]  137  F,  858).  It  is  valid,  though 
imposed  on  an  insolvent  corporation  in  the 
hands  of  a  federal  receiver  and  constitutes 
a  preferred  claim  against  the  assets  in  the 
hands  of  the  receiver.  Duryea  v.  American 
Wood  Working  Mach.  Co.,  133  F.  329;  In  re 
Cosmopolitan  Power  Co.  [C.  C.  A.]  137  F. 
858.  The  fact  that  the  payment  of  an  occu- 
pation tax  is  evidenced  by  a  receipt  which 
is  called  a  "license"  does  not  render  the  tax 
any  less  a  tax  for  revenue  (Kendrick  v. 
State  [Ala.]  39  So.  203),  nor  does  the  fact 
that  it  is  provided  for  by  a  special  act,  In- 
stead of  being  included  in  the  general  rev- 
enue act   (Id.). 

3.  Sess.  Laws  1902,  p.  73,  c.  3,  §  65,  im- 
posing an  excise  tax  on  the  business  of 
foreign  corporations,  based  on  their  capital 
stock,'  does  not  conflict  with  Const,  art.  10, 
§  3,  that  provision  being  applicable  only  to 
direct  ad  valorem  tax  on  prope-rty.  Ameri- 
can Smelting  &  Refining  Co.  v.  People  [Colo.] 
82  P.  531.  Section  18  of  the  town  charter  of 
Suffolk  authorizing  the  imposition  of  an  oc- 
cupation tax,  as  applied  to  a  railroad  com- 
pany, does  not  conflict  with  Const,  art  10, 
§  4  (Va.  Code  1904,  p.  cclxil,  §  170),  au- 
thorizing the  legislature  to  lay  a  license  tax 
on  any  business  that  cannot  be  reached  by 
an  ad  valorem  tax.  Norfolk  &  W.  R.  Co.  v. 
Suffolk,  103  Va.  498,  49  S.  E.  658.  Act  No. 
47  of  1904,  Imposing  a  license  tax  on  trading 
stamp  companies,  is  not  unconstitutional  for 
failing  to  graduate  the  tax  to  be  collected. 
State  V.  Merchants'  Trading  Co.,  114  La.  529, 
38    So.    443. 


4.  City  Council  of  Montgomery  v.  Kelly 
[Ala.]  38  So.  67;  Garflnkle  v.  Sullivan,  37 
Wash.  650,  80  P.  188;  Kendrick  v.  State  [Ala.] 
39  So.  203.  The  tax  of  $10  per  mile  on  rail- 
road franchises  in  Mississippi,  without  regard 
to  conditions,  business,  earning  capacity,  or 
value,  is  not  a  property  tax  but  a  privilege 
tax.  Gulf  &  S.  I.  R.  Co.  v.  Adams  [Miss.] 
38  So.   348. 

5.  City   of  Des    Moines   v.    Bolton    [Iowa] 

102  N.  W.  1045.  An  annual  license  charge  of 
$25  for  each  street  oar  run  or  operated  upon 
any  road  in  the  city  held  to  be  a  license  tax 
and  not  a  tax  upon  business  or  property. 
Brie  City  v.  Erie  Elec.  Motor  Co.,  24  Pa. 
Super.   Ct.   77. 

C.  City  Council  of  Montgomery  v.  Kelly 
[Ala.]  38  So.  67.  The  business  of  selling 
intoxicating  liquors  is  such  a  business. 
Gambill  v.  Erdrlch  Bros.  [Ala.]  39  So.  297. 
The  business  of  an  emigration  agent  Is  not 
such  an  occupation  as  to  justify  discrimlna- 

I  tive  legislation  under  the  police  power  with 

!  a  view  to  suppressing  it.     Kendrick  v.  State 

I  [Ala.]    39   So.   203. 

'  7.  Gamble  v.  City  Council  of  Montgomery 
[Ala.]  39  So.  353.  In  Washington,  cities  of 
the  first  class  have  power,  under  their  char- 
ters, to  grant  licenses  for  the  purpose  of 
revenue  as  well  as  for  police  regulation. 
Garflnkle  v.  Sullivan,  37  Wash.  650,  80  P.  188. 
The  town  charter  of  Suffolk,  §  18,  author- 
izes the  imposition  of  a  license  tax  on  any 
business,  trade,  or  occupation  on  which  the 
state  requires  a  license,  and  warrants  the 
imposition  of  such  a  tax  upon  a  railroad 
company.     Norfolk   &   W.   R.   Co.   v.    Suffolk, 

103  Va.  498,  49  S.  E.  658.  An  ordinance 
which  taxes  professions  practiced  within  the 
city  but  exempts  persons  temporarily  therer 
In,  who  do  not  advertise  or  solicit  other 
business,  is  not  unreasonable.  Evers  v.  May- 
field,  27  Ky.  L.  R.  481,  85  S.  W.  697.  An  oc- 
cupation tax  of  $400  on  merchants  using 
trading;  stamps  not  shown  to  be  unreason- 
able (Gamble  v.  City  Council  of  Montgom-  ' 
ery  [Ala.]  39  So.  353),  but  the  imposition  of 
$50  per  week  as  a  license  tax  upon  the  sell- 
ing of  tradingr  stamps  to  merchants  Is  void 
as  unreasonable  (Humes  v.  City  of  Little 
Rook,   138  F.   929). 

'  S.  Kittanning  Borough  v.  KIttannIng 
Consolidated  Nat.  Gas  Co.,  26  Pa,  Super.  Ct. 
355.  Code,  §  4123,  and  Acts  1900-01,  p.  2635, 
authorizing  county  commissioners  to  add 
not  exceeding  50  per  cent  to  the  state  license 
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Express  statutory  authority  must  also  be  shown  for  the  imposition  of   a  state 
license  tax.^^ 

While  the  state  may  select  certain  occupations  and  require  those  who  engage  in 
them  to  pay  a  license  tax/-  classifying  the  various  business  vocations  for  the  pur- 
pose of  levying  such  taxes,^'  yet  it  cannot  make  a  classification  which  is  arbitrary 
and  has  no  just  or  reasonable  basis/*  nor  can  it  discriminate  among  members  of 
the  same  natural  class/'  and  congress  in  legislating  for  the  District  of  Columbia 
is  restrained  by  the  same  principles.^*     While  there  must  be  uniformity  within  each 


tax  for  county  purposes,  permit  It  only  In 
the  county  where  the  license  is  issued. 
Southern  Car  &  Foundry  Co.  v.  Calhoun 
County,  141  Ala.  250,  37  So.  425;  Johnstown 
V.  Central  Dist.  &  Print.  Tel.  Co.,  23  Pa. 
Super.  Ct.  381.  The  city  of  Johnstown,  being 
of  the  third  class,  is  authorized  to  impose 
a  license  tax  on  telephone  companies  under 
par.  3,  clause  iv.  art.  v.  Act  of  May  23,  1889. 
Code,  §  754,  authbrialiig  cities,  to  regulate, 
license,  and  tax  vehicles  kept  for  hire,  Is 
not  confined  to  such  as  are  let  out,  but  au- 
thorizes an  ordinance  imposing  a  license 
fee  or  tax  on  conveyances  kept  for  carrying 
persons  or  property  for  hire.  City  of  Des 
Moines  v.  Bolton  [Iowa]  102  N.  W.  1045.  The 
charter  of  Minneapolis  authorizes  an  ordi- 
nance imposing  the  payment  of  a  license 
fee  on  the  business  of  maintaining  a  theater 
or  place  for  theatrical  performances,  wheth- 
er an  admission  fee  is  charged  or  not,  the 
clause  "for  which,  money  is  charged"  reCer' 
ring  only  to  "museums."  State  v.  Scaffer 
[Minn.]  104  PT.  "W.  139.  The  city  of  Mont- 
gomery, being  empowered  by  Acts  1894-95, 
p.  635,  §  10,  to  license  all  Ittirds  of  business 
not  prohibited  by  the  constitution  and  laws 
of  Alabama,  is  not  prevented  by  Amended 
Code  189S,  §§  1116,  1119,  1120,  from  imposing 
a  license  fee  of  $100  on  orders  like  the  Union 
Mutual  Atd  ABSocIatlon  of  Mobile.  City 
Council  of  Montgomery  v.  Shaddax  [Ala.]  36 
So.  369.  The  commissioners  of  the  District 
of  Columbia  were  authorized  by  Act  of  Con- 
gress, Jan.  26,  1887,  to  regulate  by  license 
the  storing  of  easoline  in  the  city  of  Wash- 
ington. District  of  Columbia  v.  Weston,  23 
App.  D.  C.  363.  Section  170,  Detroit  City 
charter,  confers  power  on  the  common  coun- 
cil to  pass  an  ordinance  requiring-  registra- 
tion and  numbering  of  automobiles  using 
the  city  streets  and  Imposing  a  fee  of  $1. 
People  V.  Schneider  [Mich.]  12  Det.  Leg.  N. 
32,  103  N.  W.  172.  The  requirement  of  regis- 
tration and  numbering  of  automobiles  in 
such  ordinance  is  justified  a.^  a  proper  meth- 
od of  identification.  Id.  Act  222,  Pub.  Acts 
1901,  pp.  345,  348,  §§  4,  12,  does  not  author- 
ize city  boards  of  plumbing  examiners  to 
charge,  beyond  the  prescribed  fee  of  $2,  a 
percentage  on  the  cost  of  new  plumliln^ 
work  done  within  the  city  as  a  condition 
precedent  to  the  issue  of  a  permit  for  the 
work.  People  v.  Decker  [Mich.]  12  Det.  Leg. 
N.  408,  104  N.  W.  615.  Sand.  &  H.  Dig.,  Ark. 
§  5132.  relative  to  "gift  enterprises,"  con- 
templates schemes  into  which  some  element 
of  chance  enters  and  does  not  warrant  the 
adoption  of  an  ordinance  imposing  a  license 
tax  upon  the  selling  of  trading  stamps. 
Humes  v.  City  of  Little  Rock,  138  F.  929. 
An  ordinance  which  prohibits  a  farmer  from 
selling  his  products,  excepting  milk,  fish  and 


game,  without  a  license,  violates  §  8  of  the 
general  law  for  licensing  hawkers,,  peddlers, 
and  solicitors.  Sess.  Laws  1901,  p.  156.  Ex 
parte  Snyder  [Idaho]  79  P.  819. 

9.  See  4  C.  L.  430. 

10.  Gambill  v.  Erdrich  Bros.  [Ala.]  39  So. 
297.  A  city  cannot,  under  its  authority  to 
"prevent  and  suppress  gaming  and  ganibling 
houses,"  make  such  places  lawful  by  licens- 
ing them:  .  State  v.  Nease   [Or.]    80  P.   897. 

11.  Commonwealth  v.  Real  Estate  Trust 
Co.  [Pa.]  60  A.  651,  afg.  26  Pa.  Super.  Ct.  149. 
The  railroad  commission  of  Mississippi,  hav- 
ing once  classified  railroad  companies  for 
taxation,  cannot  reclassify  or  back  classify 
them  under  Acts  1898,  p.  23,  c.  5,  §  66,  so  as 
to  make  them  liable  for  a  privilege  tax  for 
the  past  years.  Gulf  &  S.  I.  R.  Co.  v.  Adams 
[Miss.]  38  So.  348.  Nor  has  the  revenue 
agent  any  power  under  Acts  1894,  pp.  29,  30, 
o-  3.1,  JS  2-4,  to  have  railroads  so  back  classi- 
flad  as  those  sections  refer  to  ad  valorem 
taxation  exclusively.  Id.  Act  1904,  p.  393, 
0.  226,  requiring  the  licensing  of  barbers, 
does  not  apply  to  persons  engaged  in  that 
business  when  the  act  was  passed.  State  v. 
Tag  [Md.]   60  A.  465. 

12.  City  Council  of  Montgomery  v.  Kelly 
[Ala.]    38    So.    67. 

13.  Kendriok  v.  State  Ala.]  39  So.  203. 
The  expediency  and  abstract  Justice  of  mak- 
ing these  classifications  is  not  a  matter  of 
judicial  inquiry  or  determination.  Lappin 
V.  District   of  Columbia,   22   App.    D.    C.    68. 

14.  City  Council  of  Montgomery  v.  Kellv 
[Ala.]    38   So.    67.  ^ 

15.  Kendrick  v.  State  [Ala.]  39  So.  203. 
A  city  ordinance  which  discriminates  against 
merchants  giving  trading  stamps,  by  im- 
posing an  additional  license  fee  of  $100  upon 
them,  is  void  under  Const.  §§  1,  35.  City  Coun- 
cil of  Montgomery  v.  Kelly  [Ala.]  38  So  67 
A  municipal  ordinance,  in  imposing  occupa- 
tion tax,  cannot  discriminate  between  rc'- 
dents  and  nonresidents  in  the  same  class 
Evers  v.  May  field,  27  Ky.  L.  R.  481  85  S  W 
697.  Kirby's  Dig.  §  6886,  prohibiting  any 
person,  except  resident  merchants  from 
traveling  through  any  county  and  peddling 
certain  wares,  unlawfully  discriminates 
among  citizens,  contrary  to  Con«t  art  2 
§  18.  Ex  parte  Deeds  [Ark.]  87  S  W  1030' 
An  ordinance  of  Seattle  held  not  to  operate 
as  a  discrimination  in  favor  of  local  mer- 
chants as  to  peddling  within  a  certain  distric- 
Garfinkle  v.  Sullivan,  37  Wash.  650,  ?0  P  188 
Sec.  5007,  Iowa  Code,  does  not  discriminate 
against  a  retail  tobacco  dealer  by  the  tax 
imposed  on  cigarette  selling,  in  excentln- 
from  the  tax  jobbers  and  wholesalers  X  "^ 
»f^e  n/'fn   *%  business   with   customers   out- 
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class,  a  greater  tax  may  be  imposed  lapon  one  class  than  another  ;^^  and  the  legisla;- 
ture,  and  not  the  courts,  is  charged  with  the  duty  of  fixing  the  amount  of  license 
to  be  imposed,^*  as  well  as  the  expediency  and  Justice  of  imposing  different  burdens 
upon  the  constituents  of  the  different  classes."  In  a  license  or  business  tax  upon 
corporations,  however,  the  state  may  discriminate  against  a  foreign,  and  in  favor 
of  a  domestic,  corporation,  though  it  may  not  between  a  resident  and  nonresident 
natural  person.^"  While,  as  a  general  rule,  when  a  license  to  do  a  general  business 
has  been  exacted  and  paid,  another  cannot  be  required  for  doing  a  particular  act 
or  series  of  acts  constituting  an  integral  part  of  such  general  business,  yet  the 
selling  of  intoxicating  liquors  as  a  beverage  is  an  exception,  and  the  legislature 
may  require  separate  licenses  for  the  several  kinds  of  liquors  and  may  authorize 
municipalities  to  exact  the  same.''^ 

In  respect  to  some  professions  and  skilled  trades,  the  granting  of  licenses  is 
often  referred  to  boards  of  examiners,^^  and  the  exercise  of  their  discretion,  in 
the  determination  of  credits  upon  examination,  will  not  be  reviewed  by  the  courts,^' 
but  in  case  of  refusal  or  neglect  to  act,  such  board  will  be  compelled  by  mandamus 
to  perform  their  duty,'*  and  discretionary  power  is  often  conferred  upon  adminis- 
trative boards  to  grant  or  withhold  permission  to  carry  on  a  trade  or  business, 
which  is  the  proper  subject  of  police  regulation.^'  The  granting  of  permits  to 
insurance  companies  to  engage  in  business  within  the  state  is  usually  left  to  the 
discretion  of  some  state  officer.'*  Ordinances  imposing  regulations  and  requiring 
licenses  are  not  invalid  as  delegations  of  legislative  power  because  they  submit 
the  approval  of  certain  required  appliances'''  or  refer  the  propriety  of  the  storage 
of  inflammable  oils  in  a  particular  building'*  to  some  municipal  officer,  nor  are 


le.  A  license  tax  of  $500  annually  on  the 
Washington  Stock  Exchange,  in  lieu  of  a 
tax  on  its  members  for  business  done  on 
the  exchange,  is  reasonable,  but  an  annual 
tax  of  $250  on  general  brokers  and  only  $100 
on  members  of  a  regular  exchange  outside 
of  the  District  of  Columbia  is  an  arbitrary 
discrimination.  Lappln  v.  District  of  Co- 
lumbia,   22    App.    D.    C.    68. 

17.  Gamble  v.  City  Council  of  Montgomery 
[Ala.]  39  So.  353;  Cook  v.  Marshall  County, 
196    U.    S.    261,    49    Law.    Ed.    471. 

18.  The  court  declined  to  consider  wheth- 
er a  license  tax  of  $5,000  on  a  trading 
stamp  company  that  did  an  annual  business 
of  less  than  $100,000  was  prohibitive.  State 
V.  Merchants'  Trading  Co.,  114  La.  529,  38  So. 
443.  The  court  had  not  the  data  from  which 
It  could  say  that  a  license  tax  on  emigration 
agents,  imposed  by  Acts  1903,  p.  344,  was 
so  discriminative  as  to  be  beyond  the  con- 
stitutional power  of  the  legislature.  Ken- 
drick   V.    State    [Ala.]    39   So.    203. 

19.  Lappin  v.  District  of  Columbia,  22 
App.   D.   C.    68. 

20.  Discriminations  In  Sess.  Laws  1902,  p. 
73,  0.  3,  §  65,  held  valid.  American  Smelting 
&   Refining   Co.   v.   People    [Oolo.]    82   P.    531. 

ai.  The  city  of  Birmingham  by  ordinance 
required  a  separate  license  for  selling  beer 
at  wholesale.  Sustained  under  its  charter 
powers.  Gambill  v.  Erdrich  Bros.  [Ala.]  39 
So.    297. 

23.  In  New  Tork  a  person  not  licensed  as 
a  dentist  prior  to  Aug.  1,  1895,  is  not  entitled 
to  registration  without  a  license  from  the 
regents  of  the  university,  under  Laws  1895, 
p.   419,   c.    626,    §    160.     State  v.   Jacobs,   92   N. 


T.   S.   590.     See,  also.  Attorneys,  etc.,   5  C.  L. 
319;   Medicine   and   Surgery,    4    C.   L.    636. 

23.  State  V.  Board  of  Dental  Examiners 
of  Wash.,  38  Wash.   325,   80  P.  544. 

24.  Held  that  petitioner  failed  to  show 
that  he  had  been  refused  a  license  because 
he  declined  to  sign  a  certain  code  of  etliics. 
State  V.  Board  of  Dental  Examiners  of  Wash., 
38  Wash.  325,  80  P.  544. 

25.  A  provision  of  the  sanitary  code  of  New 
Tork  City  conferring  discretionary  power 
on  the  health  board,  within  reasonable  lim- 
its, to  grant  or  withhold  permits  to  sell 
milk  in  the  city,  does  not  conflict  with  the 
guaranty  of  due  process  of  law.  People  v. 
Van  De  Carr,   26  S.  Ct.  144. 

26.  Under  Laws  1902,  p.  65,  c.  59,  the  issue 
of  a  permit  by  the  insurance  commissioner 
is  a  condition  precedent  to  the  doing  of  busi- 
ness of  an  insurance  company  or  its  agents 
(Fikes  V.  State  [Miss.]  39  So.  783),  and  that 
let  was  intended  to  include  all  kinds  of 
'nsurance  companies  and  includes  a  foreign 
association  that  pays  sick  and  burial  bene- 
Its   (Id.). 

27.  An  ordinance  for  the  regulation  and 
licensing  of  the  handling  of  highly  inflam- 
mable oils  from  tank  wagons  required  the 
use  of  drip  pans  and  devices  to  prevent  the 
spilling  of  oil,  subject  to  the  approval  of  the 
commissioner  of  public  "works.  Spiegler  v. 
Chicago,    216   111.    114,   74   N.   E.    718. 

28.  The  regulations  by  the  commissioners 
of  the  District  of  Columbia  refer  such  ques- 
tions to  the  inspector  of  buildings  and  the 
chief  engineer  of  the  Are  department,  upon 
whose  "recommendation,"  used  in  the  sense 
of  report,  the  license  is  issued.  District  of 
Columbia  v.  Weston,   23  App.  D.  C.   363. 
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they  invalid  as  delegations  of  judicial  power  because  they  provide  for  revocation 
of  Keenses  by  the  mayor,  upon  proof  of  violation.^" 

A  license  tax  which  imposes  a  burden  upon  interstate  commerce  is  repugnant  to 
the  federal  constitution  and  invalid/"  and  it  will  not  be  presumed  that  congress, 
in  enaetiag  license  laws  for  the  District  of  Columbia,  intends  to  disregard  the  in- 
terstate commerce  provisions  of  the  federal  constitution.^^  A  person,  partnership, 
or  corporation,  engaged  in  both  intrastate  and  interstate  commerce,  is  not  exempt 
from  liability  to  tax  on  intrastate  business,^^  but  a  local  license  tax  cannot  be 
imposed  upon  such  business  of  a  local  nature  as  is  merely  incidental  to  interstate 
business.*' 

Equity  has  discretion  to  enjoin  the  collection  of  a  license  tax  until  the  parties 
are  heard  on  the  question  of  its  validity,'*  and  where  a  city  is  attempting  to  enforce 
an  ordinance,  which  imposes  a  license  tax  and  is  alleged  to  be  invalid,  against 
numerous  persons  of  identical  interests,  such  persons  may  file  a  bill  in  behalf  of 
themselves,  and  all  others  interested,  to  restrain  such  enforcement  /°  but  the  enjoin- 
ing of  the  collection  of  any  tax  is  prohibited  in  some  states,  and  provisions  are 
made  for  the  recovery  of  invalid  taxes  paid  under  protest.**    A  license  tax  voluntar- 


29.  Spiegler    v.    Chicago,    216   HI.    114,    74 

N.    E.    718. 

30.  An  ordinance  of  the  city  of  Johnstown 
Imposing  a  license  tax  on  telephone  com- 
panies held  valid.  Johnstown  v.  Central 
Dist.  &  Print.  Tel.  Co.,  23  Pa.  Super.  Ct.  BSl. 
Conviction  for  hawking  and  peddling  with- 
out a  license,  where  a  part  of  the  goods 
shipped  from  •without  the  state  were  not  de- 
livered in  the  original  packages,  affirmed. 
Commonwealth  v.  Rearick,  26  Pa.  Super.  Ct. 
384.  An  ordinance  requiring  a  license  and 
a  payment  of  $600,  before  selling  goods  and 
merchandise  by  the  sale  of  trading  stamps 
to  merchants,  and  requiring  a  license  and  a 
payment  of  $100  from  the  merchants,  was 
not  void  as  an  interference  with  interstate 
commerce  law.  Oilure  Mfg.  Co.  v.  Pidduck- 
Ross  Co.,  38  Wash.  137,  80  P.  276.  A  person 
who  sells  sewing  machines  shipped  from  the 
factory  in  another  state  and  delivered  in  the 
original,  unbroken  package,  is  not  subject 
to  a  license  tax  imposed  by  the  state  and 
parish.  Henderson  v.  Ortte,  114  La.  523,  38 
So.  440.  The  exemption  of  interstate  com- 
merce from  local  license  taxation  includes 
the  retail  as  well  as  the  "wholesale  trade. 
Id.  Where  orders  were  taken  for  groceries 
In  Mississippi  and  were  filled  by  wholesale 
grocers  in  Illinois,  but  were  shipped  In  large 
packages  which  were  broken  open  for  de- 
livery, and  deliveries  were  to  be  made  to 
such  purchasers  only  as  paid  for  them,  the 
sales  were  made  in  Mississippi,  were  not  in- 
terstate commerce  transactions,  and  "wrere 
subject  to  a  merchant's  license  tax.  To-wn 
of  Canton  v.  McDaniel,  188  Mo.  207,  86  S.  W. 
1092.  The  tax  imposed  on  cigarette  selling 
by  §  5007,  Iowa  Code,  held  not  to  conflict 
with  interstate  commerce  when  applied  to 
retail  sales  of  packages  in  pasteboard  boxes, 
sealed  and  stamped  and  shipped  loose  to  the 
retailers.  Cook  v.  Marshall  County,  196  U. 
S.  261,  49  Law.  Ed.  471.  Where  a  state  stat- 
ute imposing  a  license  tax  upon  resident 
managing  agents  of  nonresident  meat  pack- 
ing houses,  regardless  of  the  fact  that  a 
large  proportion  of  their  business  is  inter- 
state business,  has  been  construed  by  the 
highest   state  court  to   apply   only   to   intra- 
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state  business,  it  does  not  conflict  ■with  the 
federal  constitution.  Kehrer  v.  Stewart,  197 
U.  S.  60,  49  Law.  Ed.  663.  See,  also.  Com- 
merce,  5   C.  L.   599. 

31.  A  solicitor  for  a  New  Tork  brewery 
taking  orders  to  be  filled  and  shipped  direct- 
ly to  customers  is  not  a  brewer's  agent  with- 
in the  Act  of  Congress,  July  1,  1902,  §  7, 
par.  36,  requiring  an  annual  license  tax  of 
$250.  Beitzell  v.  District  of  Columbia,  21 
App.   D.  C.   49. 

32.  Johnstown  v.  Central  Dist.  &  Print. 
Tel.  Co.,  23  Pa  Super.  Ct.  381;  Attorney  Gen- 
eral V.  Electric  Storage  Battery  Co.  [Mass.] 
74  N.  B.  467.  A  telegraph  company  cannot 
claim  exemption  from  municipal  license 
taxes  because  it  is  engaged  in  Interstate 
commerce,  has  accepted  the  act  of  congress 
relative  to  construction  of  lines  over  post 
roads,  and  has  paid  all  general  taxes  under 
the  laws  of  the  state.  Kittanning  Borough 
V.  Western  'Dnion  Tel.  Co.,  26  Pa.  Super.  Ct. 
346.  An  annual  license  tax  imposed  by  a 
state  on  a  foreign  corporation  engaged  in 
interstate  business  for  the  privilege  of  do- 
ing business  within  the  state,  is  not  a  tax 
on  Interstate  commerce.  American  Smelting 
&   Refining   Co.   v.  People    [Colo.]    82   P.    531. 

33.  As  where  a  consignee  refuses  to  take 
goods  shipped  of  a  perishable  character  like 
meat,  and  the  only  way  of  disposing  of 
them  Is  by  sales  to  local  dealers.  Kehrer 
v.    Stewart,    197    U.    S.    60,    49    Law.    Ed.    663. 

34.  Schwarz  v.  National  Packing  Co.  [Ga] 
50  S.   E.   494. 

3.5.  Spiegler  v.  Chicago,  216  111.  114,  74  N. 
B.  718. 

se.  In  South  Carolina  a  license  tax  im- 
posed by  a  municipality  is  a  tax  in  the  ordi- 
nary acceptation  of  that  term  and  its  col- 
lection cannot  be  enjoined,  even  though  it  ig 
extortionate  and  invalid,  but  may  be  recov- 

?r^*  ,^  P^'SX'''®'^  ^y  ^^"^-  Code  Laws  1902  §s 
412,  413.  Western  Union  Tel.  Co.  v  Winns- 
boro  [S.  C.]  60  S.  E.  870.  In  North  CaroHna 
an  aUeged  invalid  license  tax  paid  as  a  deal- 
er In  horses  and  mules,  under  Acts  1903  p 
333,  c.  247,  §  35,  cannot  be  recovered  from 
the  sheriff  but  can  be  recovered  only  as  pro- 
vided by   §    30.   0.   558,  p.   795,  Acts   1901    for 
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ily  paid  under  a  void  law  cannot  be  recovered.'^  Mere  threats  of  prosectition  to 
recover  a  license  tax  do  not  render  its  payment  involuntary,*^  but  a  payment  made 
to  prevent  prosecution  after  arrest  is  not  voluntary,  even  though,  iie  validity  of 
the  tax  could  be  contested  in  that  proceeding.'* 

§  3.  Interpretation  of  statutes  and  ordinances  and  persons  subject.*^ — Since 
license  laws  are  penal  and  change  the  common  law,  they  are  to  be  strictly  construed,*'- 
and  one  cannot  be  convicted  thereunder,  unless  clearly  of  the  class  of  persons  des- 
ignated by  the  act.*^    A  doubt  as  to  the  construction  of  a  municipal  ordiaance 


the  recovery  of  taxes  paid  under  protest. 
Teeter  v.  "WaUace,  138  N.  C.  264,  50  S.  E.  701. 
A  receipt  given  by  the  sheriff  for  an  alleged 
Invalid  license  tax,  reciting  that  It  Tvas  paid 
under  protest  and  reserving  the  right  to 
test  its  validity.  Is  not  a  promise  by  the 
sherifE  to  hold  the  money.     Id. 

37.  A  payment  of  a  tax  imposed  by  Laws 
1897.,  p.  203,  c.  72,  on  nonresidents  for  whole-' 
sale  liquor  establishments  in.  the  state,  made 
because  required  by  the  officers  of  the  state, 
•was  not  made  under  duress  and  could  not  be 
recovered,  though  the  law  was  afterward 
declared  unconstitutional.  Michel  Brewing 
Co.  v.  State  [S.  D.}  103  N.  W.  40. 

38.  Tax  demanded  of  a  nonresident  whole- 
sale liquor  dealer,  under  Laws  1897,  p.  203, 
c.  72.  Michel  Brewing  Co.  v.  State  [S.  D.]  103 
N.  W.  40.  Tax  demanded  for  a  license  to 
operate  a  toll  bridge.  Southern  R.  Co.  v. 
Florence,  141  Ala.  493,  37  So.  844. 

39.  District  of  Columbia  v.  Chapman,  25 
App.  D.  C   95. 

40.  See   4   C.   L.   430. 

41.  Schnaler  v.  Navarre  Hotel  &  Importa- 
tion Co.,  182  N.  T.  83,  74  N.  E.  561.  All  stat- 
utes imposing  restrictions  or  levying  taxes 
upon  business,  or  the  common  occupations  of 
the  people,  are  strictly  construed.  Lockwood 
V.  District  of  Columbia,  24  App.  D.  C.  569. 

42.  Illustrations  I  A  person  engaged  In 
selling  trading  stamps  Is  not  subject  to 
punishment  as  engaging  in  a  gift  enterprise 
without  a  license.  Humes  v.  City  of  Little 
Rock,  138  F.  929.  Act  1904,  p.  393,  c.  226,  for 
licensing  barbers,  held  not  to  apply  to  per- 
sons engaged  in  the  business  when  the  stat- 
ute took  effect.  State  v.  Tag  [Md.]  60  A. 
465.  A  person  who  takes  orders  for  goods, 
as  an  employe,  and  who  sometimes  delivers 
them,  although  included  within  the  defini- 
tion of  a  peddler  in  an  ordinance  is  not  lia- 
ble to  the  license  tax  imposed  by  such  ordi- 
nance on  peddlers  Tritli  pack  or  vehicle. 
State  V.  Smithart  [Iowa]  105  N.  W.  128. 
Farmers  selling  their  own  products  cannot 
be  classed  among  "tawkers  and  peddlers"  In 
a  city  ordinance  requiring  licenses.  Ex 
parte  Snyder  [Idaho]  79  P.  S19.  An  of- 
ficer of  a  foreign  corporation  who  hires 
laborers  in  the  state  to  work  for  the  cor- 
poration in  another  state  and  for  no  one  else, 
and  who  receives  no  compensation  for  tak- 
ing the  laborers  out  of  the  state.  Is  not  en- 
gaged In  the  business  of  emlgrrant  agent  and 
liable  to  the  license  tax  therefor.  Lane  v. 
Rowan  County  Com'rs  [N.  C.J  62  S.  B.  140.  A 
man  who  is  hiring  laborers  for  himself  is 
not  an  "sgent"  and  Is  not  "doing^the  busi- 
ness of  an  emigrant  agent,"  so  as  to  subject 
him  to  the  penalties  of  Acts  1903,  p.  344,  for 
not  procuring  a  license.  Kendrick  v.  State 
[Ala.]  39  So.  203.  One  who  solicits  orders 
for  a  brewery  in  New  Tork  to  be  filled  and 


shipped  directly  to  the  customer  Is  not  a 
brewer's  agent  within  Act  of  Congress,  July 
1,  1902,  %  7,  par.  36,  requiring  an  annual  li- 
cense tax  of  $250.  Beitzell  v.  District  of 
Columbia,  21  App.  D.  C.  49.  Ordinary  steam 
heating  plants  do  not  come  within  the  scope 
of  chap.  91,  p.  92,  Gen.  Laws  1899,  providing 
for  the  licensing  of  persons  operating 
"steam  boilers  and  steam  machinery  of  any 
kind."  State  v.  Justus  [Minn.]  102  N.  W. 
452.  A  corporation  engaged  in  cutting,  stor- 
ing and  furnishing  in  car  load  lots  only  its 
own  natural  lee,  and  having  no  store  for  the 
sale  of  the  same  Is  not  liable  for  the  mercan- 
tile license  tax  imposed  by  Act  of  May  2, 
1899,  P.  L.  184.  Commonwealth  v.  Poeono 
Mt  Ice  Co.,  23  Pa,  Super.  Ct.  267.  A  trust 
company  incorporated  under  Act  of  April 
29,  1874,  P.  L.  73,  and  supplements  thereto, 
though  authorized  to  transact  a  real  estate 
business.  Is  not  liable  to  the  state  license  tax 
as  a  real  estate  bpolcer  under  Acts  of  May 
27,  1841,  P.  L.  396,  April  10,  1849,  P.  L.  570, 
May  15,  1850,  P.  L.  772,  and  May  2,  1899,  P. 
L.  184.  Commonwealth  v.  Real  Estate  Trust 
Co.  [Pa.]  60  A  551,  afg.  26  Pa.  Super.  Ct.  149. 
The  words  "any  Individual  or  copartnersliip" 
In  the  Act  of  May  27,  1841,  P.  L.  396,  do  not 
include  corporations,  and  other  acts  do  not 
extend  its  provisions  to  corporations.  Id.  A 
traveling  salesman,  paid  a  salary  and  ex- 
penses, who  carries  samples  and  solicits  or- 
ders for  his  employers,  who  shipped  the 
goods  to  the  purchasers,  is  not  a  "transient 
merchant"  within  an  ordinance  requiring 
such  persons  to  take  out  a  license.  State  v. 
Nelson  [Iowa]  105  N.  "W.  327.  Act  49  of  1904, 
amending  §  12,  Act  103,  p.  164,  of  1900,  is 
broader  than  its  title  and  unconstitutional 
so  far  as  it  purports  to  levy  a  license  tax  on 
transient  njerehsints,  etc,  selling  by  sam- 
ples or  taking  orders.  Beary  v.  Narrau,  113 
La.  1034,  37  So.  961.  An  owner  of  goods  ac- 
customed to  travel  from  place  to  place  to 
sell  them  held  to  be  a  transient  merchant  lia- 
ble to  pay  a  license  tax  under  Act  May  15,  1901 
(Acts  1901,  p.  466,  c.  208;  Burns'  Ann.  St.  1901, 
§§  7231a-7231i),  although  he  made  a  tempo- 
rary arrangement  with  a  local  merchant  for 
the  sale  of  goods.  Simoyan  v.  Rohan  [Ind. 
App.]  76  N.  E.  176.  Under  Rev.  St.  1899,  5 
8540,  a  party  to  whom  goods  are  shipped  by 
wholesale  merchants  out  of  the  state,  to  be 
delivered  to  certain  purchasers  on  payment 
for  the  same,  is  a  merchant  within  a  town 
ordinance  requiring  a  license.  Town  of  Can- 
ton V.  McDanJel,  188  Mo.  207,  86  S.  "W.  1092. 
An  automobile  storer  and  repairer,  who  had 
been  refused  a  license  to  store  and  sell 
gasoline  on  his  premises  did  not  violate  the 
ordinance  prohibiting  such  storage  and  sale 
without  a  license  by  filling  the  tanks  of  his 
patrons'  machines  from  a  licensed  storage 
tank   located   elsewhere,   whenever   they   or- 
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imposing  a  license  tax  should  be  resolved  in  favor  of  its  validity/^  hence,  if  there 
is  nothing  in  the  language  of  aji  ordinance  indicative  of  an  intention  to  tax  interstate 
commerce  business,  such  intention  will  not  be  presumed.**  It  is  not  necessary  that 
it  should  appear  by  the  express  terms  of  the  ordinance  or  statute  that  the  tax  is 
imposed  only  upon  business  done  within  the  state,*^  but  the  courts  cannot  depart 
from  the  plain  language  of  a  statute  imposing  a  license  tax,  in  order  to  subserve 
convenience  or  to  maintain- its  constitutionality.**  Where  a  license  is  required  for 
the  carrying  on  of  a  business,  single  or  occasional  acts*'  are  not  within  the  statute.*' 
Where  both  state  and  municipality  tax  a  business,  one  engaged  therein  must  pay  both 
taxes,*"  and  an  exemption  from  payment  of  the  state  license  tax  does  not  relieve 
one  from  payment  of  the  municipal  license.'^"  A  separate  license  may  be  required 
of  a  foreign  insurance  company  by  every  municipality  within  which  it  does  and 
conducts  an  insurance  business.^^  The  provisions  of  law  relative  to  license  and 
registration  must  be  strictly  complied  with."''  A  mere  inaccurate  designation  of 
the  oflBcer  to  whom  the  license  fees  are  to  be  paid  will  not  necessarily  invalidate  an 
ordinance,^^  but  a  license  law,  expressed  in  terms  that  have  no  fixed  or  reasonably 
certain  signification,  and  containing  no  definitions  of  its  own,  is  void  for  uncertain- 


dered  them  made  ready  for  use.  Weston  v. 
District  of  Columbia,  23  App.  D.  C.  367.  The 
gasoline  remaining  unconsumed  in  the  au- 
tomobile tanks  could  not  be  considered  as 
stored  on  the  premises  within  the  meaning 
of  such  an  ordinance.  Id.  A  person  "who 
solicits  insurance,  receives  and  forwards  ap- 
plications, receives  and  delivers  the  policies, 
and  collects  the  first  premiums,  is  an  agent 
"doing  and  conducting:"  insurance  business 
within  the  terms  of  an  ordinance  requiring 
a  license  for  such  business.  City  of  Lake 
Charles  v.  Equitable  Life  Assur.  Soc,  114  La. 
«36.   38   So.   578. 

43.  Johnstown  V.  Central  Dist.  &  Print. 
Tel.  Co.,  23  Pa.  Super.  Ct.  381;  Spiegler  v. 
Chicago,  216  lU.  114,  74  N.  B.  718.  In  case 
of  doubt  as  to  the  intention  of  a  municipal 
council  to  restrict  its  imposition  of  a  license 
charge  on  telegraph  poles  and  wires  to  such 
as  are  located  on  public  highways  within  its 
own  jurisdiction,  the  courts  will  so  restrict 
Its  application.  Kittanning  Borough  v. 
"Western  Union  Tel.  Co.,  26  Pa.  Super.  Ct. 
346.  Also  in  the  case  of  a  license  tax  on  gas 
pipes.  Kittanning  Borough  v.  Kittanning 
Consolidated  Nat.  Gas  Co.,  26  Pa.  Super.  Ct. 
355.  Unless  the  court  can  say  from  Judicial 
cognizance,  or  the  facts  determined,  that 
the  ordinance  is  a  revenue  measure  under 
the  guise  of  a  police  regulation,  it  is  not 
Justified  in  Interfering.     Id. 

44.  Johnstown  v.  Central  Dist.  &  Print. 
Tel.   Co.,   23  Pa.   Super.   Ct.   381. 

45.  Ordinance.  Johnstown  v.  Central  Dist. 
&  Print.  Tel.  Co.,  23  Pa.  Super.  Ct.  381. 
Statute.  Attorney  General  v.  Electric  Stor- 
age Battery  Co.  [Mass.]  74  N.  E.  467.  St. 
1903,  pp.  447,  450,  c.  437,  §§  66,  67,  75,  requir- 
ing certain  foreign  corporations  to  pay  an 
annual  excise  tax  was  presumed  not  to  in- 
clude corporations  maintaining  places  of 
business  solely  for  use  in  interstate  com- 
merce.    Id. 

46.  Bx  parte  Deeds   [Ark.]   87  S.  W.  1030. 

47.  Laws  1903,  p.  337,  c.  247,  §  47,  is  not 
Intended  to  require  a  license  for  a  single 
act  of  putting  up  lightning  rods,  but  for 
carrying  on  the  business  of  putting  them 
UP.     State   V.    Sheppard,    138    N.    C.    579,    50   S. 


B.  231.  Single  or  occasional  sales  do  not 
constitute  a  person  a  merchant  within  laws 
imposing  a  license  tax  upon  the  business  of 
a  merchant.  Town  of  Canton  v.  McDaniel, 
188  Mo.   207,  86  S.  W.  1092. 

48.  In  a  prosecution  for  violation  of  a 
statute  requiring  a  license  to  carry  on  the 
business  of  putting  up  lightning  rods,  where 
only  one  act  was  proved,  it  was  error  to 
charge  that  if  defendant  had  in  his  posses- 
sion more  rods  than  were  necessary  for  that 
one  house,  he  should  be  found  guilty.  State 
V.  Sheppard,  138  N.  C.  579.  50  S.  E.  231. 

40.  The  charter  of  the  town  of  Suftolk,  § 
18,  authorizes  the  imposition  of  a  town  li- 
cense on  any  business,  trade,  or  occupation 
for  which  a  state  license  is  required.  Held 
that  a  railroad  company  must  pay  a  license 
tax  so  imposed,  although  liable  to  a  fine 
under  Code  §§  1200,  1201,  for  not  transact- 
ing business,  and  also  amenable  to  a  com- 
mon-law liability.  Norfolk  &  W.  R  Co  v 
Suffolk,  103  Va,  498,   49   S.   E.    658. 

50.  A  grant  of  a  free  license  to  peddle, 
under  Pol.  Code  1895,  §  1649,  did  not  re- 
lieve the  licensee  from  the  payment  of  a  li- 
cense fee  to  Atlanta,  as  required  by  the  city 
under  charter  provisions.  Justice  v  Atlan- 
ta [Ga.]   50  S.  E.  61. 

51.  Section  16,  Act  171,  p.  417,  1898.  Pay- 
ment of  a  license  in  one  city,  though  based 
on  all  the  business  done  in  the  state, -does 
not  relieve  the  company  from  payment  in 
another  city.  City  of  Lake  Charles  v.  Equi- 
table Life  Assur.  Soc,  114  La,  836,  38  So    578 

52.  Laws  1895,  p.  419,  c.  626,  §  160,  requir- 
ing a  person  not  licensed  as  a  dentist  prior 
to  Aug.  1,  1895,  to  have  a  license  from  the 
regents  of  the  university,  such  person  is  not 
entitled  to  registration  upon  a  diploma  from 
a  dental  college  out  of  the  state.  State  v 
Jacobs,    92   N.   T.    S.    590. 

53.  Where  the  statute  created  the  office 
of  license  collector  to  receive  the  fees  and 
issue  the  licenses,  but  the  ordinance  made 
them  payable  to  the  city  collector  there  be- 
ing no  such  officer,  it  was  presumed  that 
the  license  collector  was  meant.  City  of  St 
Louis  v.  Grafeman  Dairy  Co.  [Mo.]  89  S  w' 
617, 


6  Cur.  Law. 


LICENSES  §  4. 


447 


ty.°*  The  word  "peddler"  is  a  well-known;  common-law  term,  and  licenses  are  usual* 
ly  required  of  such  persons  by  name.'*'  Municipalities  cannot  impose  license  taxes 
upon  traveling  salesmen  by  including  them  among  "transient  merchants"  or 
"hawkers  and  peddlers."^"  Beef  from  animals  raised  and  slaughtered  by  a  farmer 
on  his  farm  are  farm  products,  within  the  terms  of  a  statute  permitting  the  sale 
of  such  products  without  a  license.°^ 

§  4.  Assessment  and  recovery;  prosecutions  for  failure  to  pay.^^ — The  pro- 
visions of  the  statutes  must  be  strictly  followed  in  fixing  license  fees.''"  In 
Louisiana  the  license  on  the  business  of  insurance  is  based  on  the  gross  annual 
amount  of  premiums,  and  not  on  the  number  of  agents  or  agencies  in  the  state."" 
The  value  of  a  trade-mark  owned  bj'  a  foreign  corporation  may  be  considered  in 
determining  its  capital  stock  in  order  to  fix  its  franchise  tax.°^  A  classification  of 
certain  railroads  as  of  the  first,  second,  and  third  classes,  by  the  railroad  commission 
of  Mississippi,  thus  exempting,  them  from  the  privilege  tax  of  $10  per  mile,  is  a 
judicial  act,  concluding  everything  comprehended  or  involved  in  it.^"  Where  the 
county  tax  commissioners  are  authorized  to  receive  from  the  tax  collectors  a  ten 
per  cent  fee  on  delinquent  license  taxes  reported  by  them  and  collected,*^  the  right  of 
suing  for  such  fees  is  primarily  in  the  county  entitled  to  collect  the  tax."*  Counts 
to  recover  the  delinquent  license  taxes  and  the  fees  due  commissioners  may  be 
joined."' 

When  one  is  licensed  to  carry  on  a  particular  business,  his  servants  or  agents 
are  not  liable  to  prosecution  for  carrying  on  the  business  without  license.""  An 
indictment  for  violating  an  act,  requiring  any  person  desiring  to  operate  an  auto- 
mobile to  obtain  a  license,  is  sufficient  if  it  substantially  follows  the  language  of 


54.  Par.  46,  §  7,  Act  of  Congress  of  July 
1,  1902.  imposing-  a  tax  of  $25  on  "claim 
agents,"  without  defining  such  agents,  is 
too  uncertain  and  vague  to  be  enforced 
(L/Ockwood  V.  District  of  Columbia,  24  App. 
D.  C.  569),  and  the  expression  "other  con- 
tractors" in  the  same  paragraph,  imposing 
an  occupation  tax  of  $25  upon  "building  and 
other  contractors,"  is  too  vague  to  be  en- 
forced against  a  wood  and  coal  dealer  who 
occasionally  furnishes  wood  and  coal  on 
contract  to  the  general  and  municipal  g-ov- 
ernmehts  (District  of  Columbia  v.  Chapman, 
25  App.  D.  C.  95). 

55.  A  petition  for  a  penalty  for  retailing 
oil  without  a  license,  making-  no  reference 
to  peddlers,  will  be  deemed  to  have  been  fil- 
ed under  the  act  requiring  a  license  for  en- 
gaging in  that  business  (Ky.  St.  1903,  §  4224), 
and  not  under  the  peddlers'  act.  Common- 
wealth V.  Standard  Oil  Co.,  27  Ky.  Li.  R.  1073, 
S7  S.  W.  1090. 

56.  Code,  §  700,  confers  upon  municipali- 
ties no  authority  to  declare  persons  mer- 
chants who  are  not  considered  to  be  such  in 
the  business  world.  State  v.  Nelson  [Iowa] 
105  N.  W.  327.  Act  49  of  1904,  amending  § 
12  of  Act  103,  p.  164,  of  1900,  which  attempt- 
ed indirectly  to  tax  drummers  or  traveling 
salesmen  by  extending  the  definition  of 
"hawkers  and  peddlers"  to  include  "transient 
merchants,"  etc.,  was  held  unconstitutional 
as  being  broader  than  its  title.  Beary  v. 
Narrau,   113  La.   1034.   37  So.    961. 

57.  Bx   parte  Snyder   [Idaho]    79   P.    819. 
ns.     See  4  C.  L.  431. 

.59.  Where  the  Tax  Law  (Laws  1896,  pp. 
856,  864,  c.  90S),  §§  181.  195,-  provided  for  an 
increase  of  license  fee  in  case  of  increase  of 


capital,  or  within  one  year  after  fixing  a 
fee,  upon  application  of  a  taxpayer  or  of 
the  attorney  general,  the  comptroller  could 
not  of  his  own  motion,  without  any  such  in- 
crease of  capital  or  application  within  a  year, 
increase  a  license  fee.  People  v.  Kelsey,  93 
N.  Y.  S.  971.  Act  1904,  p.  65,  c.  76,  §  27,  as- 
s'esses  a  privilege  tax  on  the  oil  mill  and 
not  on  the  capital  of  the  corporation  operat- 
ing it,  and  hence,  only  the  capital  actually 
used  in  the  oil  mill  business  is  to  be  con- 
sidered in  fixing  the  tax.  Senatobia  Oil  Co. 
V.  Poag  [Miss.]    38  So.   741. 

60.  Defendant  herein  was  simply  an 
agency  through  which  two  companies  did  a 
joint  business  and  not  an  independent  cor- 
poration, and  where  the  two  companies  had 
paid  all  the  license  fees  on  all  the  business 
done  by  them,  including-  the  joint  business, 
the  state  could  demand  no  more.  State  v. 
Philadelphia  Underwriters,  112  La.  47,  36  So. 
221. 

61.  People  V.  Kelsey,  93  N.  T.  S.  971.  See, 
also,  Taxes,  4  C.  L.  1605. 

62.  The  railroad  commission  could  not 
back  classify  such  roads  so  as  to  make  them 
liable  to  pay  the  privilege  tax  for  the  past 
year.  Gulf  &  S.  I.  R.  Co.  v.  Adams  [Miss.] 
38   So.   348. 

63.  64.  Act  Feb.  21,  1899,  Acts  1898-99,  p. 
195.  Southern  Car  &  Foundry  Co.  v.  Calhoun 
County.  141  Ala.  250,  37  So.  425. 

e.'?.  Southern  Car  &  Foundry  Co.  v.  Cal- 
houn County,  141  Ala.   260,  37  So.   425. 

66.  Common  victualer,  under  Rev.  Laws, 
c.  102,  §  1.  Commonwealth  v.  Lavery  [Mass.] 
73  N.  E.  884.  Defendant  found  to  be  the 
proprietor   and  not  a  mere   servant.     Id. 
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the  act;"  but  an  affidavit  charging  generally  that  defendant  "did  unlawfully  assume 
to  act  as  an  insurance  agent,"  and  failing  to  specify  the  particular  act  charged,  is 
fatally  defective,  where  the  statute  prohibits  numerous  acts  and  prescribes  different 
penalties."^  In  an  indictment  for  violation  of  a  statute  requiring  a  license  for 
carrying  on  the  business  of  putting  up  Hghtning  rods,  an  allegation  that  defendant 
"sold"  rods  was  surplusage.""  Where  an  information  in  a  single  count  alleges 
breaches  of  several  provisions  disjunctively  mentioned  in  a  section  of  an  ordinance 
requiring  registration  and  a  license  fee  of  venders  of  milk  and  cream,  it  is  error 
to  quash  it  if  any  of  the  provisions  are  valid.'"  It  is  not  necessary  to  show  criminal 
intent  in  prosecutions  under  these  police  regulations.^^  In  a  prosecution  for  selling 
pistol  cartridges  without  a  license,  where  it  was  not  shown  when  the  sales  took  place, 
it  was  error  to  give  the  general  charge  for  the  state.'^  An  acquittal  in  a  prosecution 
under  a  state  law,  for  violating  a  town  ordinance  prohibiting  the  engaging  in  the 
business  of  a  merchant  without  a  license,  is  not  a  bar  to  a  civil  action  by  the 
municipality  to  recover  a  penalty  for  violating  the  ordinance.''*  Where  the  tax  is 
an  annual  one  on  the  carrying  on  of  a  business,  a  conviction  of  doing  business 
without  a  license  bars  further  prosecution  for  carrying  on  such  business  during 
the  same  license  year,^*  but  there  is  no  bar  unless  the  indictments  cover  the  same 
period  of  time.^*  Where  the  authority  to  prescribe  the  penalty  for  violation  of  the 
ordinance  involves  legislative  discretion,  it  must  be  fixed  by  the  common  council 
and  cannot  be  left  to  the  magistrate.'^®'  An  action  to  recover  a  license  fee  imposed 
under  an  ordinance  is  abated  by  the  repeal  of  the  statute  authorizing  the  adoption 
of  the  ordinance.''' 

§  5.  Effect  of  failure  to  oVtainP — It  is  generally  held  that  no  recovery  can 
be  had  by  an  unlicensed  person  on  a  contract  for  the  doing  of  an  act  for  which  a 
license  is  required,''"  and  there  can  be  no  agency  for  such  a  purpose.*"     Under  the 


67.  The  omission  of  the  ■word  "desire" 
■was  immaterial  as  it  ■was  not  descriptive  of 
the  offense.  State  v.  Cobb  [Mo.  App.]  87  S. 
■W.  551. 

es.     Fikea  t.  State  [Miss.]   39  So.  783. 

69.  Xraws  1903,  p.  337,  c.  247,  §  47.  State 
V.  Sheppard,  138  N.  C.   579,  50  S.  E.  231. 

70.  City  of  St.  Ijouis  v.  Grafeman  Dairy 
Co.   [Mo.]   89  S.  W.  617. 

71.  Prosecution  for  carrying  on  the  busi- 
ness of  common  victualer  without  the  license 
required  by  Rev.  Laws,  c.  102,  §§  1-6,  9.  Com- 
monwealth V.  Lavery  [Mass.]   73  N.  E.  884. 

72.  Reid  V.  State,  141  Ala.  578,  37  So.  922. 

73.  Town  of  Canton  v.  McDanlel,  188  Mo. 
207,    86    S.    "W.    1092. 

74.  Prosecution  under  St.  1903,  §  4224,  re- 
quiring: an  annual  license  on  each  wagon 
used  in  retailing  oil.  Commonwealth  v. 
Standard  Oil  Co.,  27  Ky.  L.  R.  1116,  87  S.  W. 
1090  (second  case). 

73.  Appellant  -was  convicted  under  an  in- 
dictment returned  Sept.  28,  for  unlawfully 
selling  oil  in  June.  The  indictment  pleaded 
in  bar  was  returned  May  10,  for  unlawful 
selling  in  April.  The  earlier  conviction  ■was 
held  no  bar  to  the  later  as  the  two  indict- 
ments did  not  cover  the  same  period  of  time. 
Standard  Oil  Co.  v.  Com.,  27  Ky.  L.  R.  1131, 
87  S.  "W.  1092. 

76.  The  determination  of  the  penalty  that 
■will  deter  persons  from  engaging  In  cer- 
tain business  without  a  license  is  purely  a 
legislative  question.  City  of  Lambertville  v. 
Applegate  [N.  J.  Law]  62  A.  270. 

77.  County   ordinance   imposing  a  license 


tax  on  the  business  of  raising,  grazing,  herd- 
ing and  pasturing  sheep.  Flanigan  v.  Sier- 
ra County,  196  TI.  S.  553,  49  Law.  Ed.  597; 
V^heeler  v.  Plumas  County,  196  U.  S.  662,  49 
Law.   Ed.   599. 

78.  See  4  C.  L.  432. 

79.  See  4  C.  L.  432.  TVhere  parties-  en- 
gage in  the  business  of  selling  goods  in  any 
manner  requiring  a  license  and  the  payment 
of  a  license,  such  as  a  trading-stamp  scheme, 
the  courts  will  leave  them  where  they  have 
illegally  placed  themselves.  Oilure  Mfg.  Co. 
V.  Pidduck-Ross  Co.,  38  "VS^ash.  137,  80  P.  276. 
In  quo  -warranto  proceedings  to  forfeit  cor- 
porate franchises  for  failure  to  pay  an  an- 
nual state  license  tax,  the  corporation  can- 
not question  the  validity  of  a  provision  In 
the  law  that  the  failure  to  pay  the  tax 
may  be  pleaded  as  an  absolute  defense  to  all 
actions  brought  by  a  corporation,  till  the 
tax  is  paid.  .  American  Smelting  &  Refining 
Co.  V.  People  [Colo.]   82  P.  531. 

SO.  Note:  Among  the  contracts  of  agency 
which  are  Illegal  because  of  a  statutory  pro- 
hibition are  contracts  -with  a  person  practic- 
ing a  particular  trade  or  profession  without 
a  license.  Thus,  where  a  statute  prohibits 
any  person  from  practicing  as  an  attorney 
at  law  -without  a  license  or  diploma,  etc., 
a  contract  by  which  a  person  is  employed  to 
render  services  as  an  attorney.  In  violation 
of  the  statute.  Is  illegal  and  void,  and  he 
cannot  maintain  an  action  to  recover  for  its 
breach  or  for  his  services,  unless  there  is 
something  to  show  that  the  legislature  did 
not    Intend    to   make    contracts   In    violation 
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provisions  of  the  statute  of  California,  forfeiting  the  charters  of  corporations  failing 
to  pay  the  annual  license  tax  imposed,  while  tlie  tax  becomes  delinquent  on  the 
first  Monday  of  August,  yet  the  penalty  of  forfeiture  does  not  attach  until  the 
governor  has  made  proclamation  thereof  .^'• 

§  6.  Disposition  of  license  moneys. — Boroughs  and  cities  in  Pennsylvania 
have  the  right  to  receive  their  respective  proportions  of  the  money  collected  for  retail 
liquor  licenses,  under  the  state  law,  without  abatement  for  commissions  to  the  county 
treasurer.*^  An  ordinance  which  purports  to  impose  a  license  tax  as  a  police  regula- 
tion is  presumed  to  be  what  it  professes  to  be,  and  is  not  invalidated  by  the  use 
to  which  the  license  fee  is  subsequently  applied.*^  The  appropriation  of  license 
money  for  street  improvements  is  legal  in  New  Hampshire.** 

LICENSES  TO  ENTER  ON  XAND. 

S  1.     Nature,     Creation     nnd    Indicia    of    a  j      §  2.     Rights    and    Liabilities    of    Licensees 
License  and  Distinction  from  Easements  and  |  (451). 
Other  Estates  (449). 


§  1.  Nature,  creation  and  indicia  of  a  license  and  distinction  from  easements 
and  other  estates}^ — A  license  is  an  authority  given  to  do  some  one  act  or  series 
of  acts  on  the  land  of  another,  without  passing  any  estate  in  the  land.*"  It  is  a 
mere  personal  privilege,  not  an  estate*^  and  lies  in  parol;'*  and  in  these  respects 
differs  from  an  easement  which  lies  only  in  grant.**  It  exempts  the  licensee 
from  an  action  for  trespass  for  acts  done  under  it/"  and  vests  in  him  a  property 
interest  in  realty  converted  into  personalty  by  virtue  of  it."    It  cannot  be  converted 


of  the  statute  illegal  and  void.  Ames  v.  GU- 
man,  10  Meto.  [Mass.]  239;  Hall  v.  Bishop,  3 
Daly  [N.  T.]  109;  Hittson  v.  Browne,  3  Colo. 
304.  Compare  Yates  v.  Robertson,  80  Va. 
475;  Harland  v.  Lilienthal,  53  N.  T.  438.  The 
same  Is  true  of  a  contract  for  the  services  of 
a  stock  broker  (Cope  v.  Rowlands,  2  Mees.  & 
W.  149;  Hustis  v.  Pickands,  27  111.  App.  270), 
commercial  broker  or  agent  (JHolt  v.  Green, 
73  Pa.  198,  13  Am.  Rep.  737.  And  see  Sing- 
er Mfg.  Co.  V.  Drafer,  103  Tenn.  262),  real 
estate  broker  or  agent  (Buckley  v.  Hiimason, 
BO  Minn.  195,  36  Am.  St.  Rep.  637;  Johnson 
V.  Hulings,  103  Pa.  498,  49  Am.  Rep.  131; 
Stevenson  v.  Ewing,  87  Tenn.  46),  etc..  who 
is  transacting  business  without  a  license  in 
violation  of  a  statute  or  city  ordinance. 
Where  a  valid  city  ordinance  prohibits  trans- 
action of  business  by  unlicensed  real  estate 
brokers  within  the  city  limits,  a  broker  ne- 
gotiating a  sale  of  real  estate  in  violation  of 
the  ordinance  cannot  recover  his  commis- 
sions. Buckley  v.  Humason,  50  Minn.  195,  36 
Am.  St.  Rep.  637,  16  L.  R.  A.  423. 

81.  Act  March  20,  1905  (St.  1905,  p.  493, 
c.  386,  §  2).  Ukiah  Guaranty  Co.  v.  Curry 
[Cal.]   82  P.   1048. 

82.  Under  Act  of  June  9,  1891,  If  the 
treasurer  deducts  a  percentage  and  pays  over 
the  balance,  it  is  considered  a  payment  on 
account  and  the  amount  retained  may  be 
collected  by  the  municipality.  Stroudsburg 
Borough  V.  Shiok,  24  Pa.  Super.  Ct.  442. 

83.  Brie  City  V.  Brie  Blec.  Motor  Co.,  24 
Pa.  Super.  Ct.  77. 

84.  Hett  V.  Portsmouth   [N.  H.]   61  A.  596. 

85.  See  4  C.  L.   432. 

86.  A  mere  traveler  on  a  private  way  is  a 
licensee.  Weldon  v.  Prescott  [Mass.]  73  N. 
K   536. 

6   Curr.  Law. — 29. 


87.  Howes  V.  Barmon  [Idaho]  81  P.  48. 
License  to  mine  ore  confers  only  a  property 
in  ore  mined  under  it.  Clark  v.  Wall 
[Mont.]    79  P.   1052. 

88.  Howes  v.  Barmon   [Idaho]  81  P.  48. 
Held    licenses:     An    oral   gift    of    land    for 

the  purpose  of  erecting  a  building.  Ship- 
ley v.  Fink  [Md.]  62  A.  360.  A  privilege  to 
convey  water  from  a  spring. '  Clark  v. 
Strong,  93  N.  T.  S.  514.  A  verbal  agreement 
authorizing  one  to  enter  a  mining  claim  and 
extract  ore  during  the  owner's  will  and 
pleasure.  Clark  v.  Wall  [Mont.]  79  P.  1052. 
A  verbal  permission  to  use  a  stairway  in 
consideration  of  a  right  to  erect  a  porch 
over  lands  of  the  licensor.  Howes  v.  Bar- 
mon [Idaho]  81  P.  48.  A  parol  sale  of  stand- 
ing timber  creates  a  mere  license  to  enter, 
cut  and  remove.  Hodsdon  v.  Kennett  [N. 
H.]  60  A.  686;  Antrim  Iron  Co.  v.  Anderson 
[Mich.]  12  Det.  Leg.  N.  314,  104  N.  W.  319. 

The  sale  of  a  theater  ticket  creates  a 
mere  revocable  license.  Horney  v.  Nixon 
[Pa.]    61   A.   1088. 

89.  See  Basements,  5  C.  L.  1048.  Howes  v. 
Barmon  [Idaho]   81  P.  48. 

90.  A  licensee  is  not  liable  for  injuries  re- 
sulting from  the  exercise  of  the  license  up 
to  the  time  of  its  revocation.  Sherman  Line 
Co.  V.  Glens  Falls,  101  App.  Div.  269,  91  N.  T. 
S.   994. 

91.  A  license  to  dig  ore  exempts  the  li- 
censee from  an  action  for  trespass  for  an 
entry  made  under  it  and  gives  him  the  title 
to  the  ore  actually  mined  under  it.  Clark  v. 
Wall  [Mont.]  79  P.  1052.  Timber  cut  before 
revocation  of  the  license  is  the  property  of 
the  licensee.  Antrim  Iron  Co.  v.  Anderson 
[Mich.]    12   Det.    Leg.   N.   314,    104   N.  W.   319. 
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into  a  corporeal  right  by  the  mere  exercise  of  the  privileges  it  confers/^  nor  can 
a  licensee  acquire  rights  by  adverse  possession.'^  Whether  an  agreement  for  the 
use  of  land  confers  a  mere  license  or  creates  an  estate  depends  upon  whether  it 
gives  exclusive  possession  against  the  world."*  The  nature  of  the  right  created  is 
a  question  of  law."'  An  oral  agreement  to  impress  realty  with  a  servitude  is 
presumed  to  have  been  made  with  kaowledge  of  the  statute  of  frauds,  and  a  license 
not  an  easement  intended."*  A  private  way  acquired  by  adverse  user  is  a  vested 
right,  not  a  mere  license."'  A  license  may  be  given  by  an  agent  without  written 
authority."*  A  license  is  revocable  at  the  pleasure  of  the  licensor""  whether  or 
not  it  is  based  on  a  consideration'^  and  notwitlistanding  expense  incurred  by  virtue 
of  it,^  especially  where  a  right  to  revoke  is  reserved.^  Acts  done  by  the  licensee 
after  revocation  render  him  liable  as  a  trespasser.*  It  is  held  that  a  license  to 
remove  soil  cannot  be  revoked  by  notice  to  quit  the  premises^  and  that  an  executed 


82.  The  erection  of  bridge  abutments  on 
land  under  a  parol  license  granted  for  such 
purpose  does  not  convert  the  license  into  a 
corporeal  right.  Nicolai  v.  Baltimore  [Md.] 
60  A.  627. 

93.  Adverse  possession  does  not  run  until 
ouster.  Nicolai  v.  Baltimore  [Md.]  60  A. 
627. 

94.  If  the  latter,  it  is  a  lease.  Roberts  v. 
Lynn  Ice  Co.  [Mass.]  73  N.  B.  523. 

Held  to  create  an  estate:  An  instrument 
executed  by  the  fee  cwner  by  which  he  lets 
"his  ice  business  *  *  *  with  use  and  benefit 
of  his  ice  houses,"  for  a  specified  term,  held 
to-be  a  lease.  Roberts  v.  Lynn  Ice  Co. 
[Mass.]  73  N.  E.  523.  An  instrument  in  form 
a  deed  by  which  the  grantors  "grant,  bar- 
gain, sell  and  convey  •  ♦  ♦  a  right  of  way 
for  a  pipe  line  over  certain  lands  •  •  •  and 
the  right  to  divert  water  from  Woods  Creek 
•  •  •  to  have  and  to  hold  •  •  •  forever," 
held  a  grant  of  an  easement,  and  not  a  mere 
license.  Everett  Water  Co.  v.  Powers,  37 
Wash.  143,  79  P.  617.  Instrument  in  form  a 
conveyance,  containing  full  covenants  of 
warranty  held  to  convey  a  right  of  way,  not 
a  mere  license.  Alderman  &  Son's  Co.  v. 
Wilson  [S.  C]  50  S.  E.  643.  The  privilege  of 
retaining  the  way  after  the  expiration  of 
such  period  did  not  affect  the  rights  granted. 
Id.  Instrument  conveying  timber  and  right 
of  way,  the  purchase  price  of  which  has  been 
paid,  conveys  an  estate  and  is  more  than  a 
license.  Gex  v.  Dill  [Miss.]  38  So.  193.  A 
landowner  who  for  a  money  consideration 
allows  a  strip  of  land  to  be  used  as  a  road 
without  restriction  as  to  time  will  be  pre- 
sumed to  have  granted  a  way  and  not  a 
mere  license.  Power  v.  Dean  [Mo.  App.]  S6 
S.  W.  1100.  A  lease  of  the  wall  of  a  building 
for  advertising  purposes  creates  a  right  in 
the  nature  of  an  easement.  Levy  v.  Louis- 
ville Gunning  System  [Ky.]  89  S.  W.  528. 

Held  to  confer  a  license;  A  written  agree- 
ment under  which  a  carrier  constructs  a  side 
track  over  the  land  of  another  for  the  con- 
venience of  the  latter,  though  silent  as  to 
time  creates  a  mere  license.  Rodefer  v. 
Pittsburg,  etc.,  R.  Co.  [Ohio]  74  N.  E.  1S3.  A 
conveyance  of  a  tract  of  coal  land  "the  pur- 
chaser not  to  sell  any  coal,  only  what  he 
hauls  himself  or  have  hauled"  and  not  to 
sell  the  tract  to  any  person  except  the  seller, 
his  heirs  or  assigns,  creates  a  mere  license 
which  expires  with  the  death  of  the  licensee. 


Chalfant  v.  Rocks,  212  Pa.  521,  61  A.  1105. 
Agreement  between  property  owners  and 
sewer  commissioners  for  the  use  of  land  as 
a  sink  hole  held  to  create  a  mere  license  and 
not  to  amount  to  a  dedication.  Sherman 
Line  Co.  v.  Glens  Falls,  101  App.  Div.  269,  91 
N.  T.  S.  994. 

95.  As  to  whether  it  -was  d.  license  or  a 
lease.  Roberts  v.  Lynn  Ice  Co.  [Mass.]  73 
N.  E.  523. 

96.  Howes   V.   Barmon    [Idaho]    81   P.    4  8. 

97.  Power  v.  Dean  [Mo.  App.]  86  S.  W. 
1100. 

98.  Oral  sale  of  standing  timber.  Antrim 
Iron  Co.  V.  Anderson  [Mich.]  12  Det.  Leg.  N. 
314,   104   N.  W.   319. 

99.  Entwhistle  v.  Henke,  113  111.  App.  572; 
Howes  V.  Barmon  [Idaho]  81  P.  48;  Clark  v. 
Wall  [Mont.]  79  P.  1052.  Under  Hurd's  Rev. 
St.  1903,  p.  1833,  c.  131a,  providing  that 
street  railways  in  crossing  rivers  should  not 
interrupt  navigation,  and  Hurd's  Rev.  St. 
1903,  p.  292,  c.  24,  giving  the  city  of  Chicago 
power  to  deepen  the  channel  of  a  river,  a 
license  to  a  street  railway  company  to  con- 
struct a  tunnel  under  a  river  may  be  re- 
voked and  the  tunnel  ordered  removed, 
though  Such  right  was  not  reserved  in 
granting  the  license.  West  Chicago  St.  R. 
Co.  V.  People,  214  111.   9,   73  N.  B.   393. 

1.     Kommer  v.   Daly,    93  N.  Y.   S.   1021. 

a.  Entwhistle  v.  Henke,  113  111.  App.  572; 
Shipley  v.  Pink  [Md.]   62  A.  360. 

Note:  It  has  been  held  that  an  executed 
parol  license  cannot  be  revoked  (Rerick  v. 
Kern,  14  Serg.  &  R.  [Pa.]  267,  16  Am.  Dec. 
497),  but  the  better  view  is  that  such  license 
may  be  revoked,  since  to  hold  otherwise 
would,  in  effect,  be  granting  an  estate  by 
parol  (Housten  v.  Laffee,  46  N.  H.  505).  See 
6  Columbia  L.   R.   280. 

3.  License  granted  by  a  city  to  encroach 
on  the  street  by  constructing  bay  windows 
may  be  revoked,  though  it  results  in  con- 
siderable loss  to  the  licensee  without  His 
fault.  Forbes  v.  Detroit  [Mich.]  102  N.  W. 
740. 

4.  Hodsdon  v.  Kennett   [N.  H.]    GO  A.   6S6. 

5.  Cox  V.  St.  Louis,  etc.,  R.  Co.  [Mo.  Anp.l 
85  S.  W.  989. 

Note:  This  proposition  seems  wrong  in 
principle,  and  since  the  case  arose  under  an 
eminent  domain  statute  it  is  probable 
though  the  court  did  not  so  state,  that  the 
rule  rests  upon  the  statute. 
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license  for  a  term,  based  on  a  consideration,  is  not  revocable  at  will."  Equity  will 
not  protect  the  privilege  of  a  licensee  who  parted  with  no  consideration,  suffered 
no  irreparable  damages,  and  upon  whom  no  fraud  was  perpetrated.^  A  license 
is  revoked  by  a  subsequent  conveyance  of  the  fee^  or  by  the  death  of  the  licensor,' 
notwithstanding  the  fact  that  the  license  was  based  on  a  consideration,^"  but  one 
coupled  with  an  interest  is  not  revoked  by  a  subsequent  lease.^^ 

Licenses  coupled  with  an  interest.^" 

§  2.  Bights  and  lialilities  of  licensees}^ — A  licensee  must  not  use  the  prem- 
ises in  such  manner  as  to  render  them  dangerous  to  other  licensees,^*  nor  in  such 
manner  as  to  interfere  with  rights  of  the  licensor.^^  On  revocation  of  a  license  to 
construct  a  building  the  licensor  must  compensate  the  licensee  for  the  building  if 
the  license  has  been  exercised,^"  and  a  licensee  is  entitled,  as  against  a  subsequent 
purchaser  from  the  licensor,  to  a  reasonable  time  within  which  to  remove  improve- 
ments erected  by  virtue  of  the  license.^^  For  revocation  of  the  license  created  by 
the  sale  of  a  theater  ticket,  the  purchaser  has  an  action  for  breach  of  contract  but 
not  for  tort.^'     A  licensee  cannot  recover  for  injuries  caused  by  existing  defects.^' 


LIENS. 


§  1.     Definition  and   Nature    (451). 
§  2.     Conunon-Liaw,   Bqnitable,   and    Statu- 
tory   Liens    (451). 

A.  Common-Law   Liens    (451). 

B.  Equitable  Liens    (452). 

C.  Statutory   Liens    (455). 

§  3.     Rank  and  Priorities  of  Liens  (455). 


§  4.     Waiver,    Extingruishment,    Diacliarge, 
and    Revival    (457). 

§  5.     Enforcement  and  Protection  of  Liens 

(458).  Statutory  Proceedings  to  Enforce  or 
Foreclose  (459).  Equitable  Remedies  and 
Procedure    (459). 


§  1.  Definition  and  nature.^" — A  lien  is  a  hold  or  claim  which  one  person 
has  upon  the  property  of  another  as  a  security  for  some  debt  or  charge^^  which  must 
ordinarily  pertain  to  the  property  held.^^  Particular  kinds  of  liens  other  than  the 
general  classes  enumerated  in  the  following  section  are  discussed  in  particular 
topics.^^ 

§  2.  Common-law,  equitoMe,  and  statutory  liens.  A.  Common-law  liens-* 
which  are  merely  the  right  to  keep  possession^'  do  not  exist  in  favor  of  a  corporation 
upon  the  shares  of  stock  held  by  its  stockholders,  for  debts  owing  by  them  to  the 
corporation;^"  such  a  lien  must  be  created  by  statute,  charter  or  by-laws.^^  The 
lien  which  bailees  for  hire  have  for  compensation  for  services,  labor,  or  skill  in  im- 
parting additional  value  to  an  article,  does  not  extend  to  one  who  performs  services  as 
a  mere  servant."* 


8. 
9. 
10. 
11. 


6.  License  to  use  the  wall  of  a  building 
for  advertising  purposes.  Levy  v.  Louisville 
Gunning   System    [Ky.]    89    S.  W.   528. 

7.  Howes  V.  Barmon   [Idaho]  81  P.  48. 
Entwhistle  v.  Henke,   113  111.  App.   572. 
Hodsdon  v.  Kennett    [N.   H.]    60  A.   686. 

Clark  V.  Strong,    93  N.   T.   S.   514. 

A  license  based  on  a  consideration  for 
the  use  of  a  wall  of  a  building  for  advertis- 
ing purposes  is  not  revoked  by  a  lease  of 
the  building  without  mention  of  the  license. 
Levy  v.  Louisville  Gunning  System  [Ky.]  89 
S.   W.    528. 

IS,  13.     See  4  C.  L.  433. 

14.  Electric  company  stringing  wires  un- 
der a  sidewalk  next  to  a  play  ground  must 
provide  against  injuries  to  children  who 
crawl  under  the  sidewalk  in  play.  Common- 
wealth Electric  Co.  v.  Melville,  110  111.  App. 
242.  ^    , 

15.  The  proprietor  of  an  elevator  erected 


on  a  railroad  right  of  way  under  license 
operates  same  subject  to  the  right  of  the 
railroad  company  to  handle  its  trains  on  the 
track.  Chicago,  etc.,  R.  Co.  v.  Giffen  [Neb.] 
96  N.  W.  1014. 

16,  17.     Shipley  v.  Pink   [Md.]   62  A.  360.     , 

18.  Horney  v.  Nixon   [Pa.]   61  A.  1088. 

19.  Weldon  v.  Prescott  [Mass.]  73  N.  E. 
536. 

SO,  21.     See  4  C.  L.   434. 

22.  A  person  furnishing  money  for  gather- 
ing a  crop  of  cotton  cannot  claim  a  lien 
therefor  on  other  cotton  grown  on  the  same 
leased  premises.  Goodwin  v.  Mitchell  [Miss.] 
38  So.  657.  The  foundation  of  a  vendor's 
lien  and  that  which  sustains  it  is  unpaid 
purchase  money.  Borror  v.  Carrier,  34  Ind. 
App.   353,  73  N.  E.  123. 

23.  See  an  enumeration  of  them  in  4  C.  L. 
423,  n.    8. 

S4,  S5.     See  4  C.  L.  434. 
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(§3)     B.   EquitaMe  liens. ^^ — A  contract  showing   an  intention  to   charge 


26,  27.  Herriok  v.  Humphrey  Hardware 
Co.    [Neb.]   103  N.  W.   685. 

38.  Civ.  bode,  §|  3051,  3052,  re-enact  and 
extend  the  common  law  relating  to  liens; 
and  one  who  works  for  wages  in  the  manu- 
facture of  brandy  from  grapes  has  no  lien 
on  the  product  for  unpaid  wages.  Michael- 
son  V.   Fish    [Cal.  App.]    81  P.   661. 

29.     See  4  C.  L.    434. 

NOTE.  Squltable  liens  on  land:  "At  com- 
mon law  there  was  no  lien  upon  a  thing 
owned  by  one  person  in  favor  of  another  ex- 
cept when  accompanied  by  possession,  and, 
furthermore,  there  could  be  no  lien  upon 
land,  but  only  on  things  of  a  personal  na- 
ture. 2  Spence,  Eq.  Jur.  796.  In  equity, 
however,  there  are  certain  rights  in  regard 
to  land,  as  well  as  to  personalty,  not  based 
on  possession,  yet  of  a  character  analogous 
to  common-law  liens,  and  known  as  'equi- 
table liens.'  These  rights  consist  of  per- 
sonal obligations  upon  the  owners  of  land, 
which  equity  will  enforce  against  the  land, 
and  which  will  follow  the  land  into  whose- 
soever hands  it  may  pass,  until  it  reaches 
those  of  a  purchaser  for  value  without  no- 
tice. Pomeroy,  Eq.  Jur.  §§  165-167,  1233  et 
seq.;  article  by  Prof.  C.  C.  Langdell,  1  Harv. 
L.    R.    65,    66,    70. 

"Equitable  liens  do  not  confer  'proprie- 
tary' or  'real'  rights,  but,  •  •  •  they  merely 
constitute  a  means  by  which  equity  enforces 
a  personal  obligation.  Consequently,  the 
owner  of  the  obligation  has,  in  theory,  no 
rights  in  the  land  until  the  decree  subject- 
ing the  land  to  his  claim.  See  1  Harv.  L. 
R.  65,  66;  Oilman  v.  Brown,  1  Mason,  221, 
Fed.  Cas.  No.  5,441;  Hutton  v.  Moore,  26  Ark. 
3S2;  Sparks  v.  Hess,  15  Cal.  186.  It  is  on 
this  theory,  apparently,  that  a  vendor's  lien 
Is  in  some  states  regarded  as  personal  to 
the  vendor,  and  not  assignable,  and,  on  the 
same  theory,  the  right  to  enforce  the  lien 
may  well  be  regarded  as  barred  by  the  fact 
that  the  statutory  period  has  run  against  the 
claim  (Borst  v.  Corey,  15  N.  T.  505;  Kireh- 
wey's  Cas.  758),  whatever  be  the  rule  In  the 
case  of  a  formal  mortgage. 

"Express  charges  on  land:  An  'equitable 
lien'  is  created  by  provisions,  in  a  convey- 
ance inter  vivos  or  in  a  will,  charging  the 
land  with  the  payment  of  debts  or  legacies. 
See  2  Jarman,  Wills,  1387  et  seq.;  Blgelow, 
Wills,  312.  Equitable  liens  of  this  class,  as 
well  as  other  such  liens,  are  admirably  treat- 
ed in  3  Pomeroy  Equity  Jurisprudence, 
|§  1233-1267.  So,  land  may  be  charged  by 
will  or  in  a  family  settlement,  with  the 
payment  of  an  annuity  (In  re  Tucker,  2  Ch. 
323-  Merritt  v.  Bucknajn,  78  Me.  504;  Galla- 
her'  V.  Herbert,  117  111.  160;  Glenn  v.  Spry, 
5  Md  110;  Hines  v.  Hines,  95  N.  C.  482;  In 
re  Pierce's  Estate,  66  Wis.  560),  or  the  sup- 
port of  some  person  other  than  the  owner 
(Bell  v.  Watkins,  104  Ga.  345;  Donnelly  -». 
Edelen,  40  Md.  117;  Commons  v.  (Commons  llo 
Ind  162;  Outland  v.  Outland,  118  N.  C.  138, 
Dickson  v.  Field,  77  Wis.  439). 

"Under  the  common-law  rule  that  lands 
were  not  liable  for  the  simple  contract 
debts  of  a  decedent,  the  question  frequently 
arose  whether  his  will  expressed  an  inten- 
tion to  the  contrary, — that  is,  charged  his 
land  with  the  payment  of  debts  in  favor  of 


creditors.  With  the  change  In  the  law,  mak- 
ing land  as  well  as  personalty  liable  for 
debts  of  the  decedent, — a  rule  which  pre- 
vails in  all  the  states, — these  questions  have 
become  of  comparatively  little  importance, 
so  far  as  the  creditor  Is  concerned.  The 
question  may  still  arise,  however,  whether, 
under  a  particular  will,  the  land  is  charged 
with  debts,  so  as  to  render  it  primarily  li- 
able for  the  payment  thereof,  thus  reversing 
the  ordinary  rule  that  the  personalty  is  the 
primary  fund  for  that  purpose.  This  con- 
cerns, not  the  creditor,  but  the  devisees  or 
heirs  of  the  land  on  the  one  side,  and  the 
legatees  of  the  other  persons  entitled  to 
share  In  the  personalty  on  the  other.  The 
question  also  frequently  arises  whether  land 
is  charged  with  the  payment  of  a  particular 
legacy,  so  as  to  make  it  liable  for  this  pur- 
pose, either  before  the  personalty,  which  is 
ordinarily  alone  so  liable,  or  pari  passu  with 
the  personalty.  In  the  absence  of  such 
charge,  the  legacy  must  rebate  in  case  of  in- 
sufficiency of  personal  assets. 

"Since  land  is  ordinarily  the  primary  fund 
for  the  payment  of  both  debts  and  legacies, 
the  presumption  is  always  to  that  effect,  and 
a  clear  intention  is  necessary  to  charge  the 
land.  Bigelow,  Wills,  313;  W^right  v.  Denn, 
10  Wheat.  [U.  S.]  204,  6  Daw.  Ed.  303;  In  re 
Powers,  124  N.  T.  361;  Heslop  v.  Gatton,  71 
111.  528;  Owens  v.  Claytor,  56  Md.  129;  Shenk 
V.  Shenk,  150  Pa.  521;  Lee  v.  Lee,  88  Va.  805. 
An  intention  that  the  land  shall  be  charged 
with  the  payment  of  debts  or  legacies  may 
be  expressly  stated,  as  by  use  of  the  word 
'charge'  or  by  a  devise  to  A.  'on  condition 
that'  he  pay  a  certain  debt  or  legacy.  Mc- 
Fait's  Appeal,  8  Pa.  290;  Merritt  v.  Bucknam, 

78  Me.  504;  Gardenville  Permanent  Loan 
Ass'n  V.  Walker,  52  Md.  452;  Sistrunk  v. 
Ware,  69  Ala.  273;  Couch  v.  Bastham,  29  W. 
"Va.  784.  See  Baker's  Appeal,  59  Pa.  313. 
Moreover,  such  an  intention  is  usually  in- 
ferred from  the  fact  that,  in  the  same  clause 
with  a  devise  of  land,  there  is  a  direction  to 
the  devisee  to  pay  a  debt  or  a  legacy.  Bige- 
low, Wills,  318;  Potter  v.  Gardner,  12  Wheat. 
[U.  S.]  498,  6  Law.  Ed.  706;  Brown  v.  Knapp, 

79  N.  T.  136,  143;  Henry  v.  Griffis,  89  Iowa, 
543;  Thayer  v.  Pinnegan,  134  Mass.  62,  45  Am. 
Rep.  285;  Merrill  v.  Bickford,  66  Me.  118; 
Dudgeon  v.  Dudgeon,  87  Mo.  218;  Chase  v. 
Warner,  106  Mich.  295;  Carter  v.  Worrell,  96 
N.  C.  358,  60  Am.  Rep.  420;  Yearly  v.  Long, 
40  Ohio  St.  27;  Buchanan  v.  Lloyd,  88  Md. 
642;  Wyckofe  v.  WyckofE,  49  N.  J.  Eq.  344. 

"In  this  country  the  use  of  general  words 
directing  the  payment  of  debts  does  not  usu- 
ally have  the  effect  of  charging  the  debts  on 
land  devised,  such  words  being  found  in 
most  wills,  and  being  merely  a  direction  for 
the  doing  of  what  the  law  compels.  Starke 
V.  Wilson,  65  Ala.  576;  Decker  v.  Decker,  121 
111.  341;  Hamilton  v.  Smith,  110  N.  T.  159; 
Harmon  v.  Smith,  38  F.  482;  White  v.  Kauit- 
man,  66  Md.  92.  Contra.  Tuohy  v.  Martin, 
2  MacArthur  [D.  C]  572;  Bishop  v.  Howarth, 
59  Conn.  455,  465.  In  England,  on  the  other 
hand,  a  mere  direction  by  the  testator  that 
his  debts  shall  be  paid  charges  the  land  with 
the  debts,  though  a  direction  that  they  shall 
be  paid  by  his  executors  charges  only  the 
land   devised   to   such  executors.     2   Jarman, 
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identified  property  with  a  debt  or  otlier  obligation  creates  an  equitable  lien  thereon.^" 
The  property  intended  to  be  charged  with  an  equitable  lien  should  be  identified  with 
a  reasonable  degree  of  certainty/^  and  also  the  contract  on  which  the  lien  is  predi- 


"Wills,  1390;  Theobald.  Wills  [5th  Bd.]  725, 
726;  Hawkins,  Wills  [2d  Am.  Ed.]   282. 

"A  legacy  is  charg-ed  on  land  by  a  devise 
of  the  land  'after'  the  payment  of  such  leg- 
acy. Pond  V.  Allen,  15  R.  I.  171;  Pendle- 
ton V.  Kinney,  65  Conn.  222;  Smith  v.  Cairns 
92  Tex.  687.  See  Smith  v.  Fellows,  131  Mass. 
20.  Likewise,  if,  after  the  gift  of  a  pecuni- 
ary legacy  or  legacies,  there  is  a  gift  of  the 
'residue'  or  'remainder'  of  testator's  property 
thereby  blending  the  real  and  personal 
property  into  one  fund,  the  legacy  or  lega- 
cies are  charged  upon  the  land,  since  the 
term  'residue'  or  'remainder'  could  in  such 
case  only  refer  to  what  remains  after  the 
payment  of  the  previous  gifts.  Greville  v. 
Browne,  7  H.  D.  Cas.  689;  In  re  Dyson  [1896J 
2  Ch.  720;  Lewis  v.  Darling,  16  How.  [U.  S.] 
1,  14  Law.  Ed.  819;  Turner  v.  Laird,  68  Conn. 
198;  Stevens  v.  Flower,  46  N.  J.  Eq.  340;  Reid 
V.  Corrlgan,  143  111.  402;  Hutchinson  v.  Gil- 
bert, 86  Tenn.  464;  Hill  v.  Bean,  86  Me.  200; 
Peebles  v.  Acker,  70  Miss.  356;  Bennett's 
Estate,  148  Pa.  139.  See  Lee  v.  Lee,  88  Va. 
805;  Hoyt  v,  Hoyt,  85  N.  T.  142.  In  one  or 
two  states,  however,  such  a  disposition  of 
testator's  property  Is  regarded  as  insuffi- 
cient to  show  an  Intention  to  charge  the  land 
when  unaccompanied  by  other  evidence  of 
such  an  intention.  Pearson  v.  Wartman,  80 
Md.  528;  Brill  v.  Wright,  112  N.  T.  129;  Mor- 
ris V.   Sickly,   133   N.  T.   456. 

*fLIen  for  Improvements  t  As  before  stat- 
ed, one  who  makes  improvements  on  land 
in  the  mistaken  belief  that  he  is  the  owner 
thereof  is  given,  by  equity,  a  right  to  com- 
pensation for  such  Improvements  as  against 
the  true  owner  coming  Into  equity  to  assert 
his  rights,  and  this  right  to  compensation 
Is  regarded  as  constituting  a  lien  on  the 
land.  Hannibal  &  St.  J.  E.  Co.  v.  Shortrldge, 
86  Mo.  662;  Hatcher  v.  Briggs,  6  Or.  31;  Field 
V.  Moody,  111  N.  C.  353;  Preston  v.  Brown, 
35  Ohio  St.  18;  2  Story,  Eq.  Jur.  §  1237;  3 
Pomeroy,  Eq.  Jur.  §  1241. 

"An  owner  of  an  undivided  Interest  In  land 
who  Is  entitled  to  contribution  from  his  co- 
tenants  on  account  of  repairs  or  Improve- 
ments made  by  him  has  a  lien  on  their  in- 
terests to  secure  such  contribution.  Baird 
V.  Jackson,  98  111.  78;  Prentice  v.  Jenssen.  '79 
N  T.  478;  Alexander  v.  BHIsoni  79  Ky.  148; 
Kelly  V.  Kelly,  54  Mich.  30;  3  Pomeroy,  Eq. 
Jur  §  1240.  See  Houston  v.  MoCluney,  8 
W  Va.  135.  Likewise,  a  life  tenant  under  a 
will  who  completes  improvements  begun 
by  his  testator  is  entitled  to  compensation 
therefor,  and  a  lien  to  secure  such  compen- 
sation. Hibbert  V.  Cooke,  1  Sim.  &  S.  652, 
Sohi,er  V.  Bldredge,  103  Mass  345,  351, 
Broyles  v.  Waddel,  11  Heisk.  [Tenn.]  32, 
Gavin  V.  Carling,  55  Md.  530;  2  Story,  Eq.  Jur. 
§  1237. 

"According  to  a  few  decisions,  a  tenant 
under  a  lease  providing  that  he  shall  be 
compensated,  at  the  end  of  the  term,  for  any 
improvements  made  by  him,  has  a  lien  on  the 
land  for  the  value  of  such  Improvements. 
Berry  v.  Van  Winkle's  Bx'rs,  2  N.  J.  Eq.  269; 
Conover  v.  Smith,  17  N.  J.  Eq.  51,  86  Am.  Dec. 


247;  Ecke  v.  Petzer,  65  Wis.  55.  Usually, 
however,  his  right  to  a  lien  is  denied.  Gard- 
ner V.  Samuels,  116  Cal.  84,  58  Am.  St.  Rep. 
135;  Beck  v.  Blrdsall,  19  Kan.  550;  Watson  v. 
Gardner,  119  111.  312;  Coffin  v.  Talman,  8  N. 
T.  465;  Hite  v.  Parks,  2  Tenn.  Ch.  373.  See 
Speers  v.  Flack,   34  Mo.  101,   84  Am.  Dec.  74. 

"Hen  tor  owelty  of  partition:  When,  by 
a  decree  for  the  partition  of  land,  one  of  the 
parties  Is  directed  to  pay  to  another  a  cer- 
tain sum  or  'owelty  of  partition,'  the  prop- 
erty received  by  him  on  the  partition  is  sub- 
ject to  a  lien  for  such  sum  until  paid.  Free- 
man, Cotenancy,  §  507;  Davis  v.  Norrls,  8  Pa. 
125;  McCandless'  Appeal,  98  Pa.  489;  Balti- 
more &  O.  R.  Co.  V.  Trimble,  51  Md.  99;  Dob- 
bin v.  Rex,  106  N.  C.  444;  Jameson  v.  Rixey, 
94  Va.  342,  64  Am.  St.  Rep.  726." — From 
Tiffany,  Real  Property,  p.  1278  et  seq. 

Bqnltable  Mortgages  are  treated  in  Mort- 
gages, 4  C.  L.  677,  and  see  note  in  Mortgages, 
6  C.  L. 

30.  An  agreement  in  writing,  by  a  married 
woman,  to  secure  the  compensation  to  be 
paid  her  counsel  for  services  In  obtaining 
her  a  divorce  by  a  trust  deed  on  certain 
city  lots  in  case  they  secured  them  for  her. 
Patrick  v.  Morrow  [Colo.]  81  P.  242.  The 
fact  that  she  had  the  word  "homestead" 
entered  on  the  margin  of  the  record  of  the 
decree,  in  the  clerk  and  recorder's  office,  did 
not  affect  their  lien.  Id.  Where  the  deed 
of  land  bought  for  partnership  purposes  was 
taken  in  the  name  of  one  partner,  and  ex- 
pressly retained  a  lien  on  the  land  to  se- 
cure the  payment  of  the  purchase  money 
notes,  and,  after  that  partner's  death,  the 
land  was  assigned  in  partition  proceedings 
to  the  surviving  partner,  who  executed  his 
personal  note  for  the  balance  due,  reciting 
that  It  was  for  the  balance  of  the  pur- 
chase money  and  was  a  lien  on  the  land,  he 
was  estopped,  to  deny  the  lien  on  the  land. 
Hamilton's  Ex'rs  v.  Wright,  27  Ky.  L.  R. 
1144,  87  S.  W.  1093.  Supplies  and  money  ad- 
vanced to  carry  on  farming  operations  under 
agreement  that  the  crops  should  be  turned 
over  for  sale  and  deduction  of  advancements 
from  proceeds.  Schermerhorn  v.  Gardenier, 
107  App.  DIv.  564,  95  N.  Y.  S.  494.  The  fact 
that  such  crops  were  turned  over  by  the 
farmer's  executrix,  to  the  party  making  the 
advancements,  to  be  sold  by  him  as  a  prod- 
uce dealer,  and  without  any  intention  of 
fulfilling  the  contract,  did  not  affect  the  lien. 
Id.  To  give  a  bank  such  a  lien  on  an  in- 
surance policy  In  its  possession  for  any  debt 
due  It  from  the  owner.  It  must  be  shown  that 
there  was  a  contract,  either  express  or  Im- 
plied, for  such  lien,  and  that  the  credit 
was  given  on  the  faith  of  such  lien.  First 
Nat.  Bank  v.  Cleland,  36  Tex.  Civ.  App.  478, 
82  S.  W.  337.  A  clause  in  a  warranty  deed 
that  the  grantee  took  the  title  "subject,  how- 
ever, to  existing  mortgages.  Hens,  taxes,  and 
claims  of  any  and  every  description,"  does 
not  create  such  a  charge,  but  its  purpose  is 
to  except  such  liens,  etc.',  from  the  warranty 
of  the  deed.  Cameron  v.  Sexton,  110  111. 
App.    S81. 
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cated.'''  A  debt  for  purchase  money,  whether  in  the  form  of  a  judgment  or  evidenced 
by  notes  will  be  recognized  and  preserved  by  equity  to  prevent  injustice.^'  A  party 
making  improvements  or  payments  on  real  estate,  in  reliance  on  a  parol  agreement 
that  is  not  fulfilled,  has  an  equitable  lien  on  such  real  estate  for  such  improvements 
or  payments."*  But  such  liens  will  not  be  extended  beyond  the  property  contem- 
plated in  the  agreement.""  While  it  eaimot  be  successfully  contended  that  any 
promise  or  agreement  alone  will  authorize  the  court  to  say  a  lien  by  implication  of 
law  attaches  to  real  estate,  yet  such  promise  or  agreement  may  be  considered  by 
the  court,  with  other  circumstances,  in  determining  the  real  intention  of  the  parties 
as  to  the  lien."?  A  vendee  going  into  possession  of  land  takes  it  charged  with  an 
equitable  lien  in  favor  of  the  vendor  to  secure  the  balance  of  unpaid  purchase 
money."^  And  this  rule  holds  good  not  only  as  against  the  vendee  and  his  heirs, 
but  also  against  all  subsequent  purchasers  having  notice  that  the  purchase  money 
remains  unpaid."^ 

Equity  will,  in  the  absence  of  an  express  agreement,  create  a  lien  when  the 


31.  A  payment  made  as  a  portion  of  the 
future  purchase  price  of  corn  still  in  the 
field,  no  particular  corn  being  set  apart  or 
identified,  does  not  create  an  equitable  lien 
on  the  crop.  Hazenwinkle  Grain  Co.  v.  Mc- 
Comb,  116  111.  App.  541.  Money  paid  into 
court  on  condemnation  proceedings  repre- 
sents the  land  condemned,  and  is  subject  to 
the  liens  and  incumbrances  on  the  land  in 
their  order  of  priority.  Kansas  City  v. 
North  American  Trust  Co.,  110  Mo.  App.  647, 
85   S.  W.  681. 

32.  Evidence  of  contract  of  sale  of  a  sew- 
ing machine,  and  breach  thereof,  held  to  be 
of  too  uncertain  a  character  to  establish  an 
alleged  lien  thereon  for  delinquent  pay- 
ments. Singer  Mfg.  Co.  v.  Horowitz,  88  N.  Y. 
S.    349. 

33.  Notes  given  upon  a  release  of  a  Judg- 
ment of  foreclosure  of  a  vendor's  lien  held, 
under  the  circumstances,  not  to  have  created 
a  new  debt.  Borror  v.  Carrier,  34  Ind.  App. 
353,  73  N.  B.  123. 

34.  Where  a  mother  paid  part  of  the  pur- 
chase price  of  a  dwelling  bought  by  her 
son,  upon  an  oral  promise  that  she  should 
have  a  life  estate  therein,  in  common  with 
him.  Long  v.  Scott,  24  App.  D.  C.  1.  Where 
a  daughter  paid  money  to  her  father  on  his 
promise  to  buy  a  home,  which  should  be 
hers  after  her  parents'  death,  but  he  bought 
a  house  without  carrying  out  such  agree- 
ment. Leary  v.  Corvin,  181  N.  Y.  222,  73  N. 
E.  984.  Where  one  entered  upon  lands  and 
made  improvements  thereon  upon  a  promise 
of  a  deed  of  the  same  (Burks'  Adm'r  v. 
Lane  Lumber  Co.  [Ky.]  89  S.  W.  686),  and 
after  the  death  of  such  party  and  his  wife, 
leaving  no  personal  estate,  except  such  as 
was  exempt,  to  an  only  infant  daughter,  all 
parties  interested  being  before  the  court, 
the  material  man  who  furnished  the  lum- 
ber for  the  house  built  was  subrogated  to 
deceased's  lien  and  had  it  enforced  (Id.). 
Where  two  parties  exchanged  parcels  of  land 
by  parol  agreement,  and  one  made  valuable 
improvements  while  the  other  cut  a  large 
Quantity  of  wood  on  the  parcels  so  exchan- 
ged the  successor  of  the  party  making  im- 
provements was  entitled  to  a  lien  on  the 
land  therefor.  Craig  v.  Armstrong,  26  Ky. 
L,  K  726,  82  S.  W.  453.  Where  parties  in 
good    faitii    enter    upon    and    Improve    lands. 


under  an  unenforceable  oral  agreement  of 
purchase  with  the  owners  of  the  equity  of 
redemption,  they  have  an  equitable  claim 
as  against  the  owners  of  the  equity  of  re- 
demption, subject  to  the  prior  claim  of  the 
mortgage.  Schneider  v.  Reed,  123  W^is.  488, 
101  N.  W.  682.  In  a  suit  to  establish  a  lien 
on  land,  on  the  ground  that  plaintiff's  mort- 
gagor had  a  title  bond  when  the  mortgage 
was  executed,  and  that  he  had  subsequently 
paid  the  purchase  price,  though  he  had  re- 
ceived no  deed,  evidence  held  insufficient  to 
show  such  payment.  Comb's  Adm'x  v.  Krish, 
27  Ky.  L,.  R.  154,  84  S.  W.  562. 

35.  Where  defendant  agreed  to  convey  a 
part  of  a  tract  of  land  to  plaintiff  on  condi- 
tion that  he  would  make  certain  improve- 
ments on  the  land,  plaintiff  was  entitled  to 
a  lien  on  that  part  of  the  land  but  not  on 
the  whole.  Robards  v.  Robards,  27  Ky.  L. 
R.  494,  85  S.  W.  718.  A  contract  for  the  sale 
of  fruit  trees,  which  provided  that  the  sellers 
should  have  certain  crops  of  fruit  therefrom, 
gave  them  no  lien  on  the  land  which  they 
could  enforce  and  recover  money,  but  sim- 
ply entitled  them  to  the  fruit  contemplated  in 
their  contract.  Butler  v.  Stark.  25  Ky.  L. 
R.  1886,  79  S.  W.  204.  Where  plaintiff  sold 
certain  machinery,  taking  notes  therefor 
and  reserving  title,  and  plaintiff  claimed 
that  the  same  was  so  attached  to  the  realty 
as  to  become  a  part  thereof,  but  the  evidence 
failed  to  support  that  theory,  a  Judgment  for 
a  Hen  on  all  the  property,  both  personal 
and  real,  was  erroneous  (Smith  v.  Ellis 
[Tex.  Civ.  App.]  87  S.  W.  856) ;  and  where  the 
vendor  of  the  land  involved  intervened,  and 
sought  to  foreclose  his  vendor's  lien  ex- 
pressly reserved  by  him,  he  should  have  been 
allowed  to  recover,  with  foreclosure  for  the 
amount   (Id.). 

30.  An  understanding  of  the  parties  that 
the  vendor's  lien  should  continue,  after  a 
release  of  judgment  of  foreclosure,  to  en- 
able the  vendee  to  effect  a  loan  on  the  land. 
Borror  v.  Carrier,  34  Ind.  App.  353,  73  N  E 
123. 

37.  Borrer  v.  Carrier,  34  Ind.  App.  353,  73 
N.  E.  123,  and  cases  cited  Vendor  and  Pur- 
chaser,  4  C.  L.   1793. 

38.  Borrer 
N.  E.   123. 


Carrier,  34  Ind.  App.  353,  73 
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rights  of  the  parties  cannot  be  otherwise  secured.''  The  fact  that  defendant  pur- 
chased land  after  the  creation  of  his  debt  to  plaintiff,  without  recording  the  deed, 
did  not  entitle  plaintiff  to  a  lien  on  the  land  and  a  sale  thereof  for  his  claim,  though 
by  proper  proceedings  the  land  might  be  subjected  to  the  payment  of  the  debt.*" 

(§2)  C.  Statutory  liens.*^ — ^To  acquire  a  statutory  lien,  the  terms  of  the 
statute,  as  well  as  any  contract  by  virtue  of  which  such  a  lien  is  created,  must  be 
strictly  followed,*^  and  the  property  on  which  the  lien  is  claimed  must  be  identified 
with  reasonable  certainty.*'  Defects  in  proceedings  to  acquire  statutory  liens  can- 
not be  cured  by  amendment,  in  the  absence  of  provisions  therefor.**  A  statutory 
agister's  lien  is  not  affected  by  the  mere  fact  that  there  was  a  contract  between  the 
parties  for  pasturage  of  the  cattle  in  a  manner,  for  a  time,  and  at  a  price, agreed  on.*' 

Construction.^^ — The  statutes  are  to  be  construed  so  as  to  be  rendered  effective 
if  possible,*''  and  given  a  liberal  construction  in  favor  of  the  Uenholder.**  Some 
statutory  provisions  are  construed  in  the  notes.** 

§  3.  Rank  and  priorities  of  liens}" — A  general  lien  must  be  subordinated 
to  the  superior  equity  of  a  prior  specific  lien.°^    As  between  equitable  liens,  priority 


39.  An  allowance  to  the  wife  In  divorce 
proceedings  for  the  care  and  custody  of 
children,  under  B.  &  C.  Comp.  §  513,  will  be 
Impressed  as  a  lien  on  all  the  husband's  real 
estate,  except  such  as  he  may  be  required  to 
convey  to  the  wife.  Taylor  v.  Taylor  [Or.] 
81  P.  367.  In  a  proceeding  for  alimony  and 
separate  maintenance,  the  award  of  alimony 
was  declared  to  be  a  lien  upon  the  hus- 
band's interest  in  real  estate  left  by  his 
father,  who  died  intestate.  Walker  v. 
"Walker  [Iowa]  102  N.  W.  435.  A  divorced 
wife  has  a  lien  on  a  life  insurance  policy  as- 
signed to  her  by  her  husband  during  the 
marriage,  for  any  premiums  thereon  paid  by 
her  individually,  but  no  other  interest  there- 
in (Hatch  v.  Hatch,  35  Tex.  Civ.  App.  373,  80 
S.  W.  411);  and  in  litigation  involving  the 
ownership  of  such  policy,  in  which  the  in- 
surance company  was  codefendant,  the  lat- 
ter was  given  a  lien  on  the  policy  for  its  at- 
torney fees  (Id.).  Although  an  assignment 
of  a  bid  at  a  sale  of  lands  to  pay  debts  was 
void  for  fraud  in  its  procurement,  yet  the 
assignee  was  entitled  to  a  lien  on  the  land 
for  the  amount  of  a  debt  of  the  estate  paid 
in  securing  the  assignment.  Daniels  v. 
Daniels,  27  Ky.  K  R.  882,  86  S.  W.  1116.  One 
who  has  bought  in  lands  for  another,  and 
has  paid  out  money  to  discharge  incum- 
brances, has  a  right  to  be  reimbursed  as  a 
condition  of  redemption.  Cupp  v.  Lester 
[Va.]  51  S.  E.  840.  Where  a  brick  company 
secures  a  judgment  against  a  paving  con- 
tractor for  brick  furnished  him,  and,  upon 
the  return  of  an  execution  unsatisfied,  flies 
a  bill  in  equity  to  reach  sums  due  such  con- 
tractor  by   the   city,    it   thereby  acquires   an 

'  equitable  lien  upon  such  funds.     Case  v.  Mc- 
Gill  [N.  J.  Bq.]  60  A.  569. 

40.  Sewell  V.  Drake,  27  Ky.  L.  R.  671,  85 
S.    W.    748. 

41.  See    4    C.    L,.    435. 

43.  Krotz  V.  Beck  Lumber  Co.,  34  Ind. 
App.  577,  73  N.  E.  273.  An  agreement  in 
writing  among  land  owners  for  the  con- 
struction, by  trustees,  of  levees  to  protect 
their  lands  from  tide  overflow,  the  ex- 
pense of  which  was  to  constitute  a  lien  on 
the  lands  under  Civ.  Code  §  2881,  did  not  au- 
thorize the  construction  of  a  drainage  ditch 


and  pumping  plant,  to  be  made  a  lien  on 
the  lands  (Stone  v.  Harris,  146  Cal.  555,  80 
P.  711),  nor  was  the  adoption  of  a  resolution 
by  all  the  owners  sufficient  authority  there- 
for   (Id.).  ' 

43.  2  Ballinger's  Ann.  Codes  &  St.,  §  5936, 
A  general  description  of  a  crop  of  w^heat 
on  which  a  lien  was  claimed  was  held  too 
indefinite.  Dexter  v.  Olsen  [Wash.]  82  P. 
286. 

44.  There  is  no  statutory  authority  for 
the  amendment  of  a  defective  statement 
of  a  lien  on  farm  products.  Dexter  v.  Olsen 
[Wash.]  82  P.  286.  'A  detective  claim  for 
lien  cannot  be  amended  so  as  to  apply  to 
one  who  purchases  the  premises  sought  to 
be  charged  with  the  lien  after  the  contract 
was  made.  Rev.  St.  ch.  82  (Mechanic's 
Lien  Act).  Richardson  v.  Central  Lumber 
Co.,    112   111.   App.   160. 

45.  Everett  v.  Barse  Live  Stock  Commis- 
sion Co.    [Mo.  App.]   88  S.  W.   165. 

40.     See  4  C.  L.  435. 

47.  Mott  V.  Wissler  Min.  Co.  [C.  C.  A.] 
135   F.   697. 

48.  Said  of  the  mechanic's  lien  law. 
Krotz  V.  Beck  Lumber  Co.,  34  Ind.  App.  577, 
73  N.  B.  273.  But  that  law  should  be  liber- 
ally construed  only  after  the  lien  has  at- 
tached, for  the  purpose  of  fulfilling  its  ob- 
jects. There  is  no  reason  for  giving  it  a 
liberal  construction  in  determining  wheth- 
er a  lien  attaches.  Cincinnati,  etc.,  R,  Co.  V. 
Shera  [Ind.  App.]   73  N.  B.   293. 

49.  The  Virginia  statute  giving  a  lien 
for  supplies  furnished  to  a  manufacturing: 
company  Includes  only  such  supplies  as  are 
necessary  to  its  output,  and  not  to  material 
or  machinery  necessary  to  the  construction, 
equipment,  or  completion  of  the  plant. 
Code  Va.  Supp.  1898,  §  2485.  American  Wood- 
Working  Machinery  Co.  V.  Agelasto  [C.  C. 
A.]  136  F.  399.  A  mill  superintendent,  who 
oversees  the  operations  of  the  mill,  con- 
ducts a  commissary  store,  and  keeps  the 
books,  not  performing  any  manual  labor,  is 
not  a  "laborer"  within  Code,  §  1255,  carry- 
ing into  effect  Const,  art.  14,  §  4,  and  giv- 
ing laborers  a  lien  on  the  subject-matter  of 
their  labor.  Moore  v.  American  Industrial 
Co.,   138  N.   C.   304,   50  S.   B.    687. 
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is  determined  by  the  equities  of  the  case.^^  The  assignee  from  the  owner  of  one  or 
more  of  a  series  of  notes  secured  by  mortgage  lien  is  entitled  to  preference  over  the 
other  notes  retained  by  the  assignor/'  at  least  the  guarantying  of  payment  has  such 
an  fefiect."^*  On  an  issue  of  priorities  between  chattel  mortgages,  the  acceptance  of 
a  new- note  and  mortgage  before  the  first  becomes  due  will  not  be  deemed  to  have 
discharged  the  prior  security,  unless  so  intended  by  the  parties.  ^°  Statutory  liens 
being  involved,  the  priority  is  often  dependent  upon  the  nature  of  the  lien.^°  Stat- 
utory preferences  do  not  retroact"  but  apply  only  to  cases  embraced  by  their  terms."' 
The  rank  and  precedence  of  liens  on  personal  property  may  be  determined  by  the 
law  of  the  state  where  they  accrue.^°     Priority  often  depends  upon  record,'"  or 


50.  See    4    C.    L.    435. 

51.  In  this  case  the  mortgage  was  exe- 
cuted before  the  judgment  lien  attached. 
Glen  Morris-GIyndon  Supply  Co.  v.  MoColgan 
IMd.]  60  A.  60S. 

52.  The  equitable  lien  established  by  pro- 
ceedings in  aid  of  an  execution,  to  reach 
sums  due  a  paving  contractor  for  brick 
furnished  him  individually,  in  ignorance  of 
any  partnership  between  him  and  others,  has 
priority  over  any  claims  arising  out  of  the 
partnership.  Case  v.  McGill  [N.  J.  Eq.]  60  A. 
B69.  A  claim  for  permanent  injury  to  prop- 
erty by  the  construction  of  railiwad  tracks 
in  the  street  in  front  of  it  is  a  claim  for  the 
taking  of  property  and  a  lien  upon  the  cor- 
pus of  the  railroad,  superior  to  either  prior 
or  subsequent  mortgage,  and  cannot  be  de- 
feated by  a  foreclosure  sale  unless  the  lien 
holder  is  made  a  party  to  the  foreclosure 
proceedings.  Kentucky  &  I.  Bridge  &  R. 
Co.  V.  Clemmons,  27  Ky.  L.  R.  875,  86  S.  "W. 
1125. 

63.  Perry  v.  Dowdell  [Tex.  Civ.  App.]  84 
a   W.   833. 

54.  The  court  says  the  assignor  "waives" 
his  lien.  Anderson  v.  Perry  [Tex.]  85  S.  "W. 
1138,  afg.  Perry  v.  Dowdell  [Tex.  Civ.  App.] 
84    S.   W.    833. 

55.  The  question  of  such  Intent  is  a 
proper  one  for  the  jury.  Dawson  v.  Thig- 
pen,  137  N.  C.  462,  49  S.  B.  959. 

56.  The  lien  of  a  corporation  on  the 
stock  of  a  member,  under  by  laws  adopted 
In  accordance  with  Civ.  Code  1895,  §  2825,  to 
secure  his  Indebtedness  to  the  corporation, 
is  superior  to  a  judgment  lien.  Owens  v.  At- 
lanta Trust  &  Banking  Co.  [Ga,]  50  S.  E.  379. 
In  Arkansas  the  lien  of  a  laborer  who  assists 
In  raising  a  crop  is  superior  to  that  of  a 
mortgage  executed  before  the  crop  was  pro- 
duced. Law  of  1895  (Acts  1895,  p.  217,  No. 
146)  amending  the  laborer's  Uen  law.  One 
taking  a  mortgage  on  crops  Is  charged  with 
knowledge  of  the  fact  that  labor  is  neces- 
sary to  produce  crops  and  that  the  statutes 
provide  for  laborers'  liens.  Sheeks-Stephens 
Store  Co.  v.  Richardson  [Ark.]  88  S.  W.  983. 
In  the  distribution  of  a  fund  arising  from  a 
.sheriff's  sale  of  goods,  the  landlord's  lien 
for  rent  takes  precedence  of  claims  of  exe- 
ention  creditors.  Act  of  June  16,  1836.  Wa- 
das  V.  Sharp,  27  Pa,  Super.  Ct.  233.  The  rent 
Is  to  be  reckoned  up  to  the  date  of  the  levy 
made  on  the  execution  which  is  the  last  to 
participate  In  the  distribution.  Id.  The  lien 
that  a  person  may  have  for  money  furnish- 
ed to  gather  a  crop  Is  subordinate  to  the 
landlord's  Ucn  for  rent.  Goodwin  v.  Mitchell 
[Miss.]  38  So.  657.  The  lien  of  a  purcliase- 
money    mortgage    on    property    taken    by    a 


tenant  on  the  leased  premises  is  superior 
to  the  landlord's  lien  for  subsequently  ac- 
cruing rent.  Arnold  v.  Hewitt  [Iowa]  104 
N.  W.  843.  The  purchaser  of  cotton  subject 
to  a  laborer's  lien,  who  merely  credits  "the 
price  on  a  past  due  account.  Is  not  a  bona 
fide  purchaser  as  against  the  laborer. 
Sheeks-Stephens  Store  Co.  v.  Richardson 
[Ark.]  88  S.  W.  983.  The  special  Hen  given 
on  animals  for  food  and  care  by  livery  stable 
keepers,  under  Sayles'  Ann.  Civ.  St.  1897,  arts. 
3319,  3326,  does  not  interfere  with  other  liens 
and  is  inferior  to  a  mortgage  lien  of  which 
the  keeper  has  constructive  notice.  Master- 
son  v.  Pelz  [Tex.  Civ.  App.]  86  S.  W.  56.  The 
purchaser,  at  a  sale  for  default  in  the  pay- 
ment of  a  school  fund  mortgage  in  Indiana, 
takes  a  title  superior  to  tax  liens  subse- 
quent to  the  execution  of  the  mortgage,  and 
due  at  the  time  of  the  sale.  Hood  v.  Baker 
[Ind.  App.]  75  N.  B.  608. 

57.  A  claim  for  taxes  assessed  by  a 
township  since  the  passage  of  the  Act  of 
June  1901,  P.  L.  364,  does  not  take  priority 
over  a  mortgage  recorded  prior  to  such  act. 
In  the  distribution  of  the  proceeds  of  sale 
on  levari  facias.  Caner  v.  Bergner,  27  Pa. 
Super.  Ct.  220.  The  statute  of  Pennsylvania, 
giving  municipal  liens  priority  over  mort- 
gage liens,  does  not  apply  to  mortgages 
executed  before  the  passage  of  that  act. 
Act  of  June  4,  1901,  P.  L.  364.  A  paving  lien. 
Martin  v.   Greenwood,   27  Pa,   Super.   Ct.   245! 

5S.  Comp.  St.  1887,  div.  5,  §  707,  making 
a  judgment  against  a  railway  company  for 
injuries  to  person  or  property  a  lien  superi- 
or to  the  lien  of  any  mortgage  or  trust  deed, 
applies  only  to  steam  railroads.  Daly  Bank 
&  Trust  Co.  V.  Great  Falls  St.  R.  Co.  [Mont  1 
30   P.   252. 

69.  The  superiority  of  an  agister's  lien 
on  cattle  surreptitiously  taken  from  him, 
over  a  prior  chattel  mortgage,  under  the 
law  of  Kansas,  was  recognized  In  Missouri 
wheie  the  action  was  brought,  although  no 
such  superiority  exists  under  the  law  of  Mis- 
souri, or  of  Illinois,  where  the  cattle  were 
sold.  Everett  v.  Barse  Live  Stock  Commis-. 
sion   Co.    [Mo.   App.]    88    a   W.    165. 

60.  The  lien  of  a  mortgage  recorded  be- 
fore the  commencement  of  improvements  on 
the  property  precedes  a  mechanic's  Uen  for 
material  furnished  for  such  improvements 
Eckels  V.  Stuart,  212  Pa,  161,  61  A.  820.  A 
claim  for  ties,  necessary  to  the  preservation 
of  a  railroad,  furnished  within  six  months 
of  the  appointment  of  a  receiver,  Is  not  en- 
titled to  preference  over  a  mortgage  lien 
created  and  recorded  prior  to  the  con- 
tract for  ties  in  the  absence  of  any  special 
circumstances,  besides  the  use  of  them  by  the 
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acts  completed  by  records  or  filings/^  or  possession  may  be  the  determining  prin- 
ciple."^ Priority  secured  by  one  of  two  or  more  creditors  in  violation  of  good  faith 
will  not  be  sustained."'  Eeceivers  of  corporations  engaged  in  public  service,  whose 
operations  cannot  be  interrupted  without  public  iaconvenience,  may  be  authorized 
to  issue  certificates  of  indebtedness  to  raise  money  which  may  be  made  prior  in  lien 
tb  the  mortgage  indebtedness."* 

In  the  settlement  of  estates  of  decedents,  insolvents,  and  bankrupts,  certain 
preferences_  are  established,  which  pertain  rather  to  such  matters."" 

§  4.  Waiver,  extinguishment,  discharge,  and  revival.''^ — A  lien  created  by 
deed  continues  in  full  force  until  released  of  record,  discharged  by  payment  of  the 
lien  debt,  or  barred  by  the  statute  of  limitations."^  A  foreclosure  of  a  vendor's  lien 
and  sale  of  the  property  thereon  to  a  bona  fide  purchaser,  if  there  is  no  redemption, 
defeats  the  lien  as  to  any  unsatisfied  part  of  the  judgment  or  debt."*  Courts  will  not 
permit  a  merger  of  a  vendor's  lien,  when  injustice  will  likely  result,  even  thougli 
all  the  essential  elements  of  a  technical  merger  may  be  present,"'  and  such  lien 
having  once  attached  can  be  defeated  only  by  the  voluntary  act  of  the  holder  thereof, 
unless  the  rights  of  innocent  purchasers  without  notice  intervene.''"  Possession 
is  generally  necessary  to  unwritten  liens,  but  a  parting  with  possession  against  one's 


receiver.     Gregg  v.   Metropolitan   Trust   Co., 
197  U.  S.  183,  49  Law.  Ed.  717. 

61.  The  lien  given  by  Code  Va.  1887,  § 
2485  (Code  1904,  p.  1246),  for  supplies  furnish- 
ed to  a  mining  or  manufacturing  company, 
attaches  at  the  time  the  supplies  are  fur- 
nished, so  that  an  adjudication  in  bankrupt- 
cy between  such  time  and  the  recording  of 
the  sworn  statement  of  the  claim  does  not 
cut  oft  right  of  priority  of  claim.  Mott  v. 
Wissler  Min.  Co.  [C.  C.  A.]  135  F.  697.  A 
mechanic's  lien  cannot  have  priority  over  a 
purchase-price  mortgage,  where  the  only 
contract  for  the  building  was  made  before 
the  purchase  of  the  land,  and  the  work  done 
before  purchase  was  w^ithout  the ,  owner's 
consent,  no  notice  of  any  Intended  claim 
for  lien  being  given  him  and  the  mortgage 
being  contemporaneous  with  the  deed. 
Rochford  v.  Rochford  [Mass.]  74  N.  E.  299. 
A  mechanic's  lien  properly  perfected  has 
priority  over  all  liens  suffered  or  created 
subsequently,  except  the  liens  of  other  me- 
chanics and  materialmen,  among  whom 
there  Is  no  priority.  Krotz  v.  Beck  Lumber 
Co.,  34  Ind.  App.  577,  73  K.  E.   273. 

62.  Where  a  devisee  takes  a  present  In- 
terest, but  possession  is  postponed,  judgment 
liens  attaching  prior  to  the  time  he  acquires 
possession  are  superior  to  his  subsequent 
deed.  Swerer  v.  Trustees  of  Ohio  Wesleyan 
University,  6  Ohio  C.  C.  (N.  S.)  185.  In  Illi- 
nois the  landlord's  lien  for  rent  past  due 
does  not  arise  until  goods  are  distrained,  and 
cannot  be  made  to  attach  by  distraint  after 
the  chattel  mortgagee  has  reduced  the  prop- 
erty to  possession.  Springer  v.  Lipsis,  110 
111.    App.    109. 

63.  Where  in  violation  of  an  agreement 
between  two  creditors,  who  were  sharing  pro 
rata  the  rents  of  a  debtor's  lands,  that 
neither  w^ould  sue  without  notice  to  the 
other,  the  creditor  in  possession  of  the  lands 
caused  an  attachment  to  be  levied  thereon, 
and  then  the  other  creditor  did  the  same, 
whereupon  the  first  creditor  agreed  that  the 
two   judgments   should   stand   equal,    it   was 


held  that  the  proceeds  of  the  sale  of  the 
lands,  after  reimbursement  of  the  first 
creditor  for  taxes  paid,  should  be  ap- 
plied pro  rata  on  the  two  judgments. 
Montgomery  v.  Black  [Ark.]  86  S.  W.  1006. 
When  two  or  more  creditors  have  concur- 
rent liens  on  a  fund  which  stands  to  pay  all 
their  claims  ratably,  no  one  creditor  can  in 
any  way  equitably  take  the  whole  fund  and 
apply  it  solely  to  the  satisfaction  of  his 
claim.  Stiles  v.  Galbreath  [N.  J.  Eq.]  60  A. 
224.  In  such  case  the  common  fund  must  be 
accounted  for  to  those  who  are  entitled  to 
have  it  ratably  applied  to  the  payment  of 
their   debts.     Id. 

64.  Wiggins  v.  Neversink  Light  &  Power 
Co.,  93  N.  T.  S.  853. 

65.  See  Assignments  for  Benefit  of  Credi- 
tors, 5  C.  L  286;  Bankruptcy,  5  C.  L  367;  Es- 
tates of  Decedents,  5  C.  L.  1183;  Insolvency, 
6    C.   L    38. 

66.  See  4  C.  L  436. 

67.  Hamilton's  Ex'rs  v.  Wright,  27  Ky.  L. 
R.   1144,   87  S.  W.   1093. 

68.  Borror  V.  Carrier,  34  Ind.  App.  353, 
73    N.   E.    123. 

69.  Where  the  vendor  released  a  judg- 
ment of  foreclosure  of  a  vendor's  lien,  to 
enable  the  vendee  to  effect  a  loan  on  the 
land,  on  the  understanding  that  vendee's 
notes  for  the  judgment  should  represent  the 
unpaid  purchase  price,  and  vendor's  lien 
should  continue,  held  that  the  lien  was  not 
so  merged  In  the  judgment  as  to  be  lost  on 
its  release.  Borror  v.  Carrier,  34  Ind.-  App. 
353,  73  N.  E.  123. 

70.  Borror  v.  Carrier,  34  Ind.  App.  353,  73 
N.  B.  123.  Although  the  deed  retaining  a 
lien  to  secure  the  payment  of  the  purchase- 
money  note  shows  that  more  than  the  stat- 
utory period  of  limitation  has  elapsed  since 
the  note  matured,  yet  the  lien  still  exists  if 
payments  have  been  made  on  the  note  keep- 
ing It  alive  (Hamilton's  Bx'r  v.  Wright,  27 
Ky.  L.  R.  1144,  87  S.  W.  1093),  and  renewing 
the  purchase-money  note  from  time  to  time 
has  the  same  effect   (Id.). 
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will  and  consent  will  not  afEect  his  lien."  If  a  vendor  once  fairly  waives  or  aban- 
dons his  lien,  it  is  gone,  and  equity  will  not  restore  it."  One  may  waive  his  lien, 
expressly  or  by  implication'^  by  acts  incompatible  with  the  claim  of  lien.''*  An 
equitable  lien  on  the  assets  of  a  defunct  corporation,  for  a  debt  due  from  it,  is 
extinguished  when  the  debt  becomes  barred  by  limitation.'^  In  Pennsylvania  a 
release  or  extinguishment  of  any  charge  on  land  is  presumed,  where  no  payment 
or  recognition  thereof  has  been  made  within  twenty-one  years.'"  A  landlord's 
priority  for  rent  in  the  distribution  of  a  fund  arising  from  a  sheriff's  sale  of  a 
tenant's  goods  is  not  lost  by  the  fact  that  no  notice  of  his  claim  was  given  before 
or  at  the  sale."  Although  the  holder  of  a  lien  on  real  property  may  be  deprived 
of  the  benefit  of  his  lien,  his  claim  cannot  be  taken  away  without  due  process  of 
law."  Under  the  Pennsylvania  law,  while  the  entry  of  a  judgment  note  in  the 
prothonotary's  oflBee  within  five  years  after  the  maker's  death  may  not  create  a 
valid  judgment,  yet  the  entry  is  the  equivalent  of  the  filing  of  a  copy  or  statement 
of  the  debt  and  will  continue  the  lien  of  the  debt  on  the  real  estate  of  the  maker 
for  a  further  period  of  five  years  from  the  filing."  And  where,  before  the  expiration 
of  the  five  years,  the  terre-tenant  and  owner  of  the  land  confessed  judgment  for  the 
sum  of  the  debt  and  there  were  subsequent  revivals  of  the  judgment,  there  was 
no  break  in  the  continuity  of  the  lien.*" 

§  5.  Enforcement  and  protection  of  liens.^''- — An  agister,  whose  lien  is  made  by 
statute  superior  to  that  of  a  prior  mortgage,  where  the  owner  of  cattle  surreptitiously 
turns  them  over  to  the  mortgagee,  can  recover  for  their  conversion  of  an  innocent 
commission  merchant  who  sells  them  and  turns  the  proceeds  over  to  the  mortgagee.*^ 
Ejectment  will  not  lie  to  enforce  the  payment  of  a  lien  existing  upon  the  land  at 
the  time  of  its  conveyance,  where  the  deed  conveys  an  absolute,  unconditional  title.** 
When  a  statutory  laborer's  lien  is  declared  to  be  subordinate  to  all  prior  subsisting 
liens,  a  chattel  mortgagee  has  an  adequate  remedy  at  law  by  replevin,  when  the 


71.  The  owner  of  cattle  took  them  from 
an  agister's  pasture  without  his  knowledge 
or  consent  and  without  paying  his  bill,  and 
turned  them  over  to  a  mortgagee.  Held 
that  the  agister's  lien  was  not  lost.  Everett 
V.  Barse  Live  Stock  Commission  Co.  [Mo. 
App.]    88   S.   W.   165. 

73.  Borror  v.  Carrier,  34  Ind.  App.  353, 
73  N.  B.  123. 

73.  Landlord  not  found  to  have  waived 
his  lien  for  rent  by  agreeing  that  a  claim 
for  advances  to  gather  a  crop  should  first 
be  paid  out  of  the  crop.  Goodwin  v.  Mitchell 
[Miss.]  38  So.  657. 

74.  Where  a  vendor  prosecutes  his  action 
at  law  for  the  collection  of  unpaid  purchase 
money,  and  levies  an  execution  on  the  land 
and  causes  it  to  be  sold  thereunder,  he 
waives  his  lien.  Borror  v.  Carrier,  34  Ind. 
App.  353.  73  N.  B.  123.  A  warehouseman  who 
demanded  a  sum  in  excess  of  the  contract 
price  for  his  services,  and  refused  to  give 
up  the  goods  without  payment  thereof,  there- 
by waived  both  lien  and  tender  of  his  Just 
claim  before  replevin.  Stephenson  v.  Licht- 
enstein  [N.  J.  Law]  59  A.  1033.  The  taklns 
of  independent  or  additional  security,  or  the 
acceptance  of  a  mortgage  on  the  real  estate 
conveyed  by  the  vendor,  will  amount  to  a 
waiver.  Borror  v.  Carrier,  34  Ind.  App.  353, 
73  N.  E.  123.- 

75  Houston  Ice  &  Brewing  Co.  v.  Stratton 
[Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  887,  89  S. 
W.  1111. 


76.  Section  7,  Act  of  April  27,  1855,  P.  L. 
368.  An  allusion  to  do"wer  charges,  in  a 
mortgage  given  by  the  grantee  of  the  lands 
charged,  within  the  21  years  is  not  sufficient 
recognition  to  prevent  the  running  of  the 
statute.  DeHaven's  Estate,  25  Pa.  Super. 
Ct.    507. 

77.  VS^adas  v.  Sharp,  27  Pa.  Super.  Ct.  233. 

78.  Section  58  of  the  chancery  act  of  1902, 
P.  L.  p.  531,  providing  that  holders  of  un- 
recorded liens  on  mortgaged  premises  are 
bound  by  the  foreclosure  proceedings,  is  a 
statute  of  convenience  only  and  does  not 
determine  ultimate  rights  or  destroy  equi- 
table interests  In  the  proceeds  of  the  sale, 
but  they  are  bound  only  "so  far  as  the  prop- 
erty is  concerned"  (Stiles  v.  Galbreath  [N. 
J.  Eq.]  60  A.  224);  and  the  statute  applies 
regardless  of  the  knowledge  of  the  com- 
plainants that  there  are  such  unrecorded 
liens,  it  not  being  necessary  that  such  lien- 
holders  be  made  defendants  in  the  foreclos- 
ure proceedings  (Id.). 

79.  Under  Sec.  24,  Act  of  Feb.  24,  1834  P 
L.  70;  Purdon's  Digest,  12th  Ed.  p.  591. 
Sleeper  v.  Hickey,   26  Pa.   Super.  Ct.   59. 

80.  Sleeper   v.    Hickey,    26    Pa.    Super.    Ct. 

81.  See  4  C.  L.  437. 

82.  Everett  v.  Barse  Live  Stock  Commis- 
sion Co.   [Mo.  App.]    88   S.   W.  165. 

83.  Adams  v.  Barren,  26  Pa,  Super  Ct. 
641. 
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property  is  attached  to  enforce  a  laborer's  lien  and  cannot  resort  to  equity  to  stay 
proceedings.**  In  an  action  against  a  bank  for  the  conversion  of  an  insurance 
policy  in  which  the  bank  pleaded  that  it  held  the  policy  as  collateral  security  under 
an  express  contract,  it  coiild  not  defend  on  the  ground  of  an  equitable  lien.*^  Nor 
could  the  bank  defend  on  such  ground  without  setting  up  the  facts  upon  which 
it  relies  to  establish  its  equitable  lien.*°  One  who  purchases  land  subject  to  a  lien 
cannot  defeat  the  enforcement  of  the  lien  on  the  ground  of  failure  of  consideration 
for  the  lien.*'' 

Statutory  proceedings  to  enforce  or  foreclose.^^ — Where  the  relation  of  landlord 
and  cropper  exists,  the  latter  is  entitled  to  foreclose  his  special  laborer's  lien  upon 
the  completion  of  the  contract.*®  Other  lienors,  who  are  not  made  parties  to 
proceedings  to  foreclose  a  mechanic's  lien,  if  their  claims  were  actually  or  construc- 
tively known  to  complainant,  are  not  bound  by  the  proceedings.""  The  fact  that  the 
foreclosure  of  a  vendor's  lien  is  included  in  the  same  judgment  as  a  mortgage 
foreclosure  does  not  impair  it  or  take  away  its  characteristics."^  While  no  lien  exists 
or  can  be  enforced  in  admiralty  under  the  general  law,  for  repairs  or  supplies  to 
a  vessel  in  her  home  port,  yet,  where  a  state  statute  gives  a  lien  to  be  enforced  by  a 
process  in  rem,  for  such  repairs  or  supplies,  it  is  in  the  nature  of  a  maritime  lien  and 
may  be  enforced  in  admiralty  and  the  jurisdiction  of  the  United  States  district 
courts  sitting  in  admiralty  is  exclusive."^  Under  a  constitutional  provision  that  an 
action  to  foreclose  a  lien  on  real  estate  may  be  commenced  in  the  county  where  the 
land,  or  any  part  thereof  may  be  situated,  and  a  statutory  provision  that  there  can 
be  but  one  action  for  the  recovery  of  a  mortgage  debt,"'  the  court  acquiring  juris- 
diction does  not  lose  it  by  reason  of  the  vacation  of  its  judgment  for  error  found."* 

Equitable  remedies  and  procedure.^^ — Liens  constitute  a  subject  matter  inherent 
in  equitable  jurisdiction""  which  will  apply  any  of  its  remedies  or  principles  to 
protect  them."'  Where  a  state  court  has  assumed  jurisdiction  of  proceedings  to 
foreclose  a  railroad  mortgage,  has  appointed  a  receiver  and  entered  a  decree  directing 
a  sale,  and  has  power  to  protect  the  interests  of  complainants  who  claim  a  lien  on 
certain  rolling  stock,  a  federal  court  will  not  assume  jurisdiction  of  a  bill  to  declare 
and  enforce  the  lien."*  In  a  suit  to  establish  a  lien  on  land  under  a  mortgage,  all 
persons  against  whom  any  relief  is  sought  should  be  made  parties,""  In  an  action 
on  a  return  of  nulla  bona  to  attach  the  interest  of  the  debtor  in  his  mother's  estate, 
it  is  not  necessary  that  the  petition  should  specifically  describe  each  piece  of  property, 
but  the  averments  must  be  so  definite  that  anyone  reading  it  can  learn  what  property 


84.  Kirby's  Dig.,  §  5011.  Johnson  V.  Gll- 
lenwater   [Ark.]   87  S.  W.  439. 

85,  86.  First  Nat.  Bank  v.  Cleland,  36  Tex. 
Civ.  App.   478,   82  S.  W.   337. 

87.  By  recorded  contract  the  price  of 
trees  sold  to  the  vendor  of  the  land  was  made 
a  lien  thereon,  and  the  defense  by  the  vendee 
■was  that  the  vendor  was  imposed  upon  and 
the  trees  were  not  what  he  contracted  for. 
Stark  V.  Hicklin   [Mo.  App.]   87  S.  W.  106, 

88.  See  4  C.  L.   437. 

89.  Where  the  contract  was  completed 
save  as  to  a  part  of  the  crop  unfathered, 
which  was  seized  on  valid  process  ag-ainst 
the  landlord,  it  was  error  to  dismiss  the 
cropper's  case  on  the  ground  that  the  con- 
tract had  not  been  completed.  Lewis  v. 
Owens  [Ga.]   52  S.  B.  333. 

90.  Krotz  V.  Beck  Lumber  Co.,  34  Ind. 
App.   577,   73  N.  E.  273. 

91.  Bnrror  v.  Carrier,  34  Ind.  App.  353,  73 
N.    E.    123. 


93.  Pennsylvania  Act  1858  (P.  L.  363), 
giving  such  a  lien,  applies  to  vessels  engag- 
ed in  trade  or  commerce  but  does  not  apply 
to  a  mere  dredge  boat  without  any  motive 
power  but  used  only  for  supporting  and 
transporting  dredging  machinery.  Fred- 
ericks V.  Rees  &  Sons  Co.  [C.  C.  A.]  135  F. 
730. 

93.  Const,  art.  6,  §  5,  and  Code  Civ.  Proc. 
§  726.  Kent  v.  Williams,  146  Cal.  3,  79  P. 
527, 

9-1.     Kent  v.  Williams,  146  Cal.  3,  79  P.  527. 

95.     See  4   C.   L   437. 

»6.     See  5  C.  L.  1151,  n,  81. 

97.  See  Creditors'  Suits.  5  C.  L.  880;  Fore- 
closure of  Mortgages,  etc.,  5  C.  L  1441; 
Marshaling  Assets,  etc.,  4  C,  L.  531,  and 
like  topics. 

98.  Security  Trust  Co.  of  Camden  v.  Trust 
Co.,  134  F.   301. 

99.  Comb's  Adm'x  v.  Krish,  27  Ky.  L  R. 
154,  84  S.  W.  562. 
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■was  intended  to  be  made  the  subject  of  tbe  litigation.^""  In  an  action  to  enforce 
a  lien  on  only  one  of  two  parcels  of  land  covered  by  it,  commenced  withia  the 
statute  of  limitations,  the  addition  by  amendment  of  a  prayer  to  the  complaint 
for  a  foreclosure  of  the  lien  on  the  other  parcel  also  is  not  the  introduction  of  a 
new  cause  of  action  but  merely  a  prayer  for  additional  relief.^"^  Where  defendant 
agreed  to  convey  a  part  of  a  tract  of  land  to  plaintiff  in  consideration  of  his  making 
certain  improvements  on  the  land,  the  fact  that  the  land  was  defendant's  home- 
stead was  no  defense  to  an  action  for  the  value  of  the  improvements  and  to  enforce 
a  lien  therefor.^'"' 

LIFE    ESTATES,    EEVEBSIONS    AND    EEMAINDEBS. 


S  1.     Nature  and  Definition   (460). 

§  2.  Mntnal  and  Relative  Rights  and 
Remedies  ol  Ute  Tenants,  Puture  Tenants, 
and  Their  Privies  (462).  Taxes,  Incum- 
brances,  and  Contribution    (463).     The   Pos- 


session  of  the   Life   Tenant   is   Not   Adverse 
(463).     Increment   to   Funds    (464). 

§  3.  Rights  and  Remedies  BetTrcen  Third 
Persons  and  I.lle  Tenants,  Remaindermen,  or 
Reversioners    (465). 


§  1.  Nature  and  definition.^ — A  life  estate  is  a  freehold  limited  to  determine 
with  the  life  or  lives  of  particular  persons^  or  at  an  uncertain  period  which  may 
continue  for  life.^  Under  the  Ohio  statute  subjecting  leasehold  estates  renewable 
forever  to  the  law  of  descents  governing  estates  in  fee,  a  lease,  renewable  forever, 
containing  a  covenant  on  part  of  the  lessee  to  pay  rent  during  the  term,  is  not 
converted  into  a  Life  estate  by  the  death  of  the  lessee.^ 

A  reversion  is  an  estate  remaining  hy  operation  of  law  in  the  grantor  or 
his  heirs  to  commence  in  possession  after  a  particular  estate  granted  out  iy  Mm  is 
determined.*    It  may  rest  on  a  contingency." 

A  remainder  is  an  estate  expressly  limited  to  take  effect  in  possession  immediate- 
ly on  the  expiration  of  the  particular  estate/  not  in  derogation  thereof  and  created 
by  the  same  instrument.'' 

A  remainder  is  vested  if  there  is  a  present  right  to  future  enjoyment,*  and 
is  contingent  when  limited  to  a  dubious  or  uncertain  person*  or  upon  a  dubious  and 


100.  "WlllEerson  v.  Phillips,  26  Ky.  I*  R. 
440,  81  S.  "W.  691.  An  averment  that  the  pur- 
pose of  the  suit  was  to  subject  the  Interest 
of  the  defendant  In  the  estate  of  his  mother, 
held    sufficient.     Id. 

101.  Such  relief  might  have  been  granted, 
under  Code  Civ.  Proc.  §  580,  without  such 
amendment.  Kent  v.  Williams,  146  Cal.  3, 
79.  P.   527. 

102.  Robards  v.  Robards,  27  Ky.  L.  R.  494, 
85  S.  W.  718. 

1.  See   4  C.  L.   438. 

2.  See  4  C.  Li  438.  In  Georgia  the  home- 
stead is  not  a  life  estate  in  the  full  sense  of 
that  term.  A  beneficiary  who  does  not  re- 
duce the  rents  and  profits  to  possession, 
while  the  homestead  estate  Is  in  existence, 
cannot  recover  them.  Rowan  v.  Combs,  121 
Ga.    469,    49    S.   E.    275. 

3.  Hence  the  estate  of  the  lessee  is  liable 
for  rentals.     Broadwell  v.  Banks,  134  P.  470. 

4.  See  4  C.  L.  438. 

5.  Under  Burns'  Ann.  SL  1901.  §  2628,  pro- 
viding for  a  reversion,  when  a  deed  is  based 
on  a  consideration  of  love  and  affection,  and 
the  grantee  dies  intestate,  etc.,  the  fact  that 
the  consideration  was  love  and  affection  only 
must  plainly  appear.  Wagner  v.  Weyhe 
[Ind.]  73  N.  B.  89.  Question  held  for  the 
jury  where  a  deed  was  from  father  to  a  son. 


who   stayed   with    and   cared    for   him    after 
attaining  majority.     Id. 

6.  See  4  C.  L.  439.  Estate  to  "A  and  his 
children"  gives  A  a  life  estate,  remainder  in 
fee  to  his  children,  born  and  unborn.  Hall 
v.  Wright  [Ky.]    87  S.  W.  1129. 

7.  See  4  C.  I*  439.  One  holding  under  a 
deed  excepting  a  life  claim  has  a  remain- 
der.    Senterfeit  v.  Shealy  [S.  C]  51  S.  E.  142. 

8.  Laws  1896,  p.  559,  c.  547,  declaring  fu- 
ture estates  vested  where  there  is  a  person  in 
being  who  would  have  an  immediate  right 
to  possession  on  the  ceasing  of  the  precedent 
estate,  makes  vested  an  estate  to  A  for  life, 
to  B  for  life,  remainder  to  be  sold  and 
divided  among  certain  persons.  In  re  Terks' 
Estate,  94  N.  Y.  S.  1121. 

9.  A  grant  to  two  persons  with  a  cross 
remainder  to  the  survivor  creates  a  joint 
tenancy  and  contingent  remainder  in  fee  to 
the  survivor.  Cover  v.  James,  217  m.  309 
75  N.  E.  490.  A  remainder  limited  to  the 
life  tenant's  children,  and  the  children  of 
such  as  are  dead,  is  contingent.  Latham 
V.  Roanoke  R.  &  Lumber  Co.  [N.  C  ]  51  S  E 
780.  A  remainder  limited  to  children  sur- 
viving at  the  death  of  the  life  tenant  is  con- 
tingent. Luquire  v.  Lee,  121  Ga,  624  49  S 
E.  834.  Estate  to  A  for  life  "and  at  her 
death   to   be   divided   among   my   then   living 
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uncertain  event.^"  A  remainder  is  not  rendered  contingent  by  the  uncertainty  of 
tlie  time  of  enjoyment.^^  The  right  and  capacity  of  the  remainderman  to  take 
possession  if  the  possession  were  to  become  vacant,  and  the  certainty  that  the  event 
upon  which  the  vacancy  depends  must  happen  some  time,  and  not  certainty  that  it  will 
happen  during  the  lifetime  of  the  remainderman,  determines  the  character  of  the 
estate.^^ 

In  some  states  a  remainder  less  than  a  fee  in  either  realty  or  personalty  cannot 
be  created  on  an  estate  for  the  life  of  any  person  other  than  the  grantee  of  such 
estate,  nor  can  a  remainder  be  created  on  such  an  estate  in  a  term  of  years  unless 
it  be  for  the  whole  residue  of  such  term.^^ 

In  the  construction  of  instruments  creating  estates,  vested  remainders  are 
favored,^*  and  will  never  be  held  contingent  when  they  can  be  held  vested  con- 
sistently with  the  intention  of  the  testator  or  grantor. 

There  can  be  no  merger  of  life  estate  and  remainder  so  long  as  uncertainty 
as  to  identity  of  persons  entitled  exists.^* 

Eemainder  interests  may  be  rendered  inalienable  by  the  terms  of  the  instrument 
by  which  they  are  created.^*  At  common  law  a  contingent  remainder  was  not  con- 
sidered an  estate  but  merely  a  possibility  coupled  with  an  interest,  and  hence  not 
subject  to  conveyance,^'  but  an  attempt  to  convey  operates  by  way  of  assignment 
or  estoppel^'  and  is  enforceable  in  equity.^*  The  interests  of  contingent  remainder- 
men not  in  esse  may  be  protected  by  the  court  where  justice  reqtiires  a  settlement 
of  the  estate.^"  The  sale  of  contingent  interests  is  in  some  states  authorized  by 
statute.^^ 

Personalty  may  he  limited  in  life  estates  and  future  estates^^  and  the  property 


children  or  their  heirs"  creates  a  life  estate 
and  contingent  remainders.  Scheirloh  v. 
Maxwell   [Ky.]  89  S.  W.  4. 

10.  An  estate  dependent  on  the  death  of 
a  person  without  leaving  issue.  Kornegay 
V.  Miller,  137  N.  C.  659,  50  S.  B.  315.  An  es- 
tate to  A  and  B  for  life,  cross  remainders  to 
the  survivor  for  life,  and  If  B  died  first  re- 
mainder in  fee  to  G,  but  if  A  died  first,  to 
E,  gives  G  and  heirs  a  contingent  remainder. 
Morton's  Guardian  v.  Morton,  27  Ky.  Ij.  R. 
661,  85  S.  "W.  1188. 

11,  12.  Nelson  v.  Nelson  [Ind.  App.]  72  N. 
E]    482 

13.  Laws  1896,  o.  B47,  p.  565,  §  34;  laws 
1897,  p.  508,  c.  417,  §  2.  Requests  held  void. 
In  re  Bogardus'  Estate,  43  Misc.  473,  89  N.  T. 
S.  478. 

14.  See  Wills,  4  C.  L.  1863;  Deeds  of  Con- 
veyance, 5  C.  L.  964. 

16.  Luquire  v.  Dee,  121  Ga.  624,  49  S.  B. 
834. 

16.  The  provisions  of  Civ.  Code,  §  492,  de- 
claring that  no  sale  of  property  forbidden 
by  the  instrument  under  which  it  is  held  to 
bo  sold  shall  be  ordered,  are  mandatory,  and 
a  sale  cannot  be  had,  though  consented  in 
by  life  tenant  and  remainderman.  Morton's 
Guardian  V.  Morton,   27  Ky.  D.  R.  661,   85  S. 

W.  1188.  „       ^.. 

IT.  See  4  C.  D.  445,  n.  79,  et  seq.  See  Tif- 
fany  Real   Property,    S    129b. 

18,  19.  Kornegay  v.  Miller,  137  N.  C.  659, 
50  S.  B.  315. 

30.  A  suit  to  foreclose  a  mortgage  in 
which  there  are  life  estates  and  remainders, 
vested  and  contingent,  cannot  be  defeated 
by  the  probability  of  children  being  born 
who    would   have    an    Interest   In    the    fund. 


Miller   v.    McLaughlin    [Mich.]    12   Det.    Leg. 
N.    501,    104   N.    W.    777. 

21.  Gen.  St.  o.  63,  art.  6,  5  1,  authorizing 
a  sale  of  remainder  and  contingent  interests, 
authorizes  a  sale  of  a  contingent  remain- 
der in  fee  as  well  as  a  defeasible  fee.  Schei- 
rloh V.  Maxwell  [Ky.]  89  S.  W.  4.  Proceed- 
ings for  such  a  sale  may  be  Instituted  by  in- 
fant owners.     Id. 

22.  See   4  C.  L   441. 

NOTE.  Executory  devise  of  personal  prap- 
crty:  The  testator  devised  the  residue  of 
his  estate,  real  and  personal,  to  his  wife 
for  life,  and  thereafter  to  the  defendants. 
Held  the  wife  was  entitled  to  the  property 
during  her  life,  and  no  trust  of  the  personal 
estate  arose.  Walker  v.  Hill  [N.  H.]  60  A. 
1017. 

Executory  devises  of  personal  property  aft- 
er a  life  or  other  interest  now  seem  every- 
where protected.  But  the  courts  differ  in 
the  theory  of  protection.  By  the  weight  of 
authority  if  the  devise  is  of  specific  chattels, 
the  first  devisee  has  the  custody  and  use  for 
life,  like  a  bailee,  while  the  legal  title  is 
in  the  executory  devisee.  Executors  of  Mof- 
fatt  V.  Strong,  10  Johns.  [N.  T.]  11;  Vachel 
V.  Vachel  [1669]  1  Ch.  Cas.  129;  Burnett  v. 
Roberts,  4  Dev.  L.  [N.  C]  79,  81.  Contra 
semble,  Horry  v.  Glover,  2  Hill  Eq.  [S.  C] 
515.  If,  however,  the  devise  is  of  the  residu- 
ary estate,  as  in  the  principal  case,  the  gen- 
eral rule  would  seem  to  be  that  the  prop- 
erty should  be  sold,  the  proceeds  given  to 
trustees  to  pay  the  income  to  the  first  dev- 
isee during  life,  and  then  the  capital  to  the 
executory  devisee  (Healey  v.  Toppan,  45  N. 
H.  243;  Howe  v.  Earl  of  Dartmouth,  7  Ves. 
137),  unless    the   will   evinces   a  contrary  in- 
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placed  beyond  the  reach  of  the  creditors  of  the  legatee. ^^  The  estate  of  the  life 
tenant  is  responsible  to  the  remainderman  for  the  amount  of  the  fund.^* 

§  2.  Mutual  and  relative  rights  and  remedies  of  life  tenants,  future  tenants, 
and  their  privies.'^^ — A  life  tenant  should  not  deal  with  the  estate  in  a  manner 
prejudicial  to  the  remaindermen.^*  Power  in  a  life  tenant  to  use  the  corpus  of  the 
estate  for  his  support  is  not  a  power  to  eneimiber  the  remainder.^'  Improvements 
made  by  the  life  tenant*  or  those  claiming  under  him^^  are  a  part  of  the  corpus 
of  the  estate,  and  cannot  be  recovered  for  from  the  remainderman.^"  Property 
purchased  by  the  life  tenant  with  the  corpus  of  the  estate  belongs  to  the  remainder- 
man.^^ Damages  in  eminent  domain  proceedings  belong  to  the  reversioner.'- 
In  Ohio  a  life  tenant,  by  joining  in  a  petition  for  a  street  improvement,  binds  the 
property  for  the  amount  of  the  assessment.^^  A  statute  entitling  a  life  tenant,  under 
a  will,  to  his  income  from  the  death  of  the  testator  does  not  apply  when  he  receives 
it  by  virtue  of  a  compromise  between  contestants  and  proponents  of  the  will.'* 
In  JSTew  Jersey  by  statute  when  money  is  paid  into  court  on  foreclosure  proceedings, 
a  life  tenant  may  apply  for  a  gross  sum  in  lieu  of  the  estate,  and  consent  of  the 
remaindermen  to  such  payment  is  not  necessary.^^ 

A  life  tenant  in  premises  upon  which  no  mines  had  been  opened  at  the  time 
of  the  vesting  of  his  estate  has  no  interest  in  subsurface  minerals,'"  and  when  pur- 
suant to  agreement  the  land  is  sold,  on  partition  of  the  purchase  price,  he  is  not 
entitled  to  any  portion  of  the  price  arising  from  the  probable  existence  of  such 
minerals;'^  but  in  Texas  it  is  held  that  where  minerals  are  discovered  on  land, 
which  at  the  time  the  life  estate  took  efEect  was  agricultural,  the  life  tenant  is 
entitled  to  interest  on  the  proceeds  of  the  sale  of  such  minerals,  the  principal  to 
the  remainderman.'' 

Where  an  entire  estate  is  charged  with  a  life  annuity,  remaindermen  cannot, 
without  consent  of  the  annuitant,  claim  that  a  portion  of  the  estate  is  unnecessary 
to  secure  the  annuity  and  should  be  distributed  among  them.'*     To  bar  a  life  an- 


tention  (Pickering'  v.  Pickering,  4  Myl.  & 
Cr.    289). — 5  Columbia  L.   R.   553. 

23.  Dickinson  v.  GrigifsviUe  Nat.  Bank, 
111  III.  App.  183. 

34.  The  amount  of  a  life  policy  In  which 
one  has  only  a  life  interest  may  be  recov- 
ered by  the  remainderman  from  his  es- 
tate. Montgomery  v.  Brown,  25  App.  T).  C. 
490. 

25.  See   4   C.    D.    441. 

26.  The  assent  of  a  life  tenant  In  a  trust 
fund,  to  the  impairment  of  the  fund,  is  not 
binding  on  remaindermen.  Bennett  v. 
Pierce    [Mass.]    74  N.  B.    360. 

27.  Where  one  is  given  the  entire  estate 
of  a  testator  "to  use  at  her  pleasure  for  her 
sole  use."  remainder  over,  a  debt  contracted 
by  the  life  tenant  for  work  on  the  estate  is 
not  a  valid  claim  against  it  after  her  death, 
it  not  appearing  that  it  was  contracted  for 
her  maintenance  or  could  not  have  been  paid 
out  of  the  profits.  Tyson's  Estate,  24  Pa. 
Super.  Ct.  533. 

28.  Heidelberg  v.  Behrens  [Tex.  Civ.  App.] 
85   S.   W.    1029. 

29.  Gray  v.  Soden,  27  Ky.  L.  R.  673,  86  S. 
W.    515. 

30.  As  to  rights  of  life  tenants  under  oc- 
cupying elaimants'  acts,  see  Tiffany,  Real 
Property.  §  32,  p.  74. 

31.  Where  the  life  tenant  purchases  prop- 
erty with  the  corpus  of  the  estate,  the  re- 
mainderman is  entitled  to   such   property  at 


the  death  of  the  life  tenant  as  against  such 
tenant's  heirs.  Heintz  v.  Dennis,  216  111.  487, 
75  N.  E.   192. 

32.  A  reversioner  may  recover  damage 
where  the  premises  are  taken  by  the  govern- 
ment for  a  military  camp  and  put  to  extra- 
ordinary use,  whicli  impairs  its  value.  Alex- 
ander's Case,  39  Ct.  CI.  383. 

33.  Such  assessments  are  levied  upon  the 
corpus  of  the  property,  not  upon  the  title  by 
which  it  Is  held.  Herman  v.  Columbus  3 
Ohio  N.  P.    (N.  S.)   216. 

34.  Rev.  Laws,  c.  141,  §  24.  Hastings  v. 
Nesmith  [Mass.]  74  N.  B.  323. 

35.  Leach  v.   Leach   [N.    J.   Eq.]    61  A.   562. 
3«.     Hill    V.    Ground    [Mo.    App.]    89    S.    W. 

343.  Where  a  contract  for  the  opening  of 
mines  was  entered  into  between  life  tenant 
and  remainderman,  but  was  subsequently 
abandoned,  the  abandonment  restored  the 
status  that  existed  before  the  contract  was 
made.     Id. 

3T.     Hill  V.  Ground  [Mo.  App.]  89  S.  W.  343. 

38.  This  rule  applies  to  the  wife's  estate 
in  lands  of  her  deceased  husband  under  Rev 
St.  1895,  art.  1689.  since  art.  3258  makes  the 
common  law  continue  the  rule  of  decision. 
Swayne  v.  Lone  Acre  Oil  Co.  [Tex.]  86  S  w' 
740. 

39.  If  such  proceeding  can  be  considered 
as  one  under  Act  Feb.  23,  1853,  P.  L  9S,  for 
the  exoneration  of  a  part  of  the  trust  es- 
tate, the  discretion  of  the  orphan's  court  in 
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nuitant  of  a  specified  amount  per  anniini  "and  as  much  more  as  she  may  need 
■for  her  comfort,  support  and  'maintenance,"  the  evidence  must  be  clear  and  satis- 
factory, that  she  has  forfeited  such  right.*" 

A  remainderman  entitled  to  a  home  on  the  premises  may  maintain  an  action 
for  damages  if  he  is  deprived  of  his  rights,*^  but  cannot  maintain  ejectment  during 
the  life  of  the  life  tenant.*^  A  contingent  remainderman  cannot  maintain  an  action 
for  trespass  or  for  waste.*^ 

A  conveyance  in  trust  for  one  for  life,  remainder  over,  attaches  the  trust  only 
to  the  life  estate.**  The  remainder  estate  is  a  legal  one,*°  hence  the  trustee  does  not 
represent  the  remaindermen  and  a  judge  at  chambers  cannot,  on  the  application  of" 
•the  trustee,  authorize  a  sale  of  the  remainder,*"  and  the  possession  of  one  claiming 
under  such  sale  is  not'  adverse  to  the  remaindermen  during  the  life  of  the  life 
tenant,*^  and  mere  knowledge  of  the  illegal  decretal  order  and  sale  thereunder  does 
not  estop  the  remaindermen  from  asserting  title  after  the  termination  of  the  life 
estate  ;*'  nor  can  they  be  held  to  have  ratified  such  sale  unless,  with  full  knowledge 
of  the  facts,  they  did  something  to  indicate  their  adoption  and  approval  of  it.** 
An  administrator  is  not  a  trustee  for  remaindermen  devisees  of  his  testator.^" 

Taxes,  itKiinibrances,  and  contrilution.^''- — The  life  tenant  must  keep  down 
interest  on  incumbrances"^  and  taxes,"^  and  where  he  becomes  the  purchaser  at 
a  tax  sale,  the  deed  is  void  and  the  purchase  amounts  only  to  the  payment  of  taxes.^* 
This  also  is  the  result  where  his  wife  becomes  the  purchaser."^  He  is  bound  to  pay 
only  his  proportionate  share  of  assessments  for  permanent  improvements,^"  and  in 
paying  a  valid  assessment  is  not  a  mere  volunteer,  where  it  appears  that  general 
taxes,  which  he  was  bound  to  pay,  were  refused,  unless  the  assessment  was  also 
paid,''^  and  having  made  such  payment  is  subrogated  to  the  lien  thereof."^ 

The  possession  of  the  life  tenant'  is  not  adverse?^ — A  reversioner""  oi  remain- 
derman has  no  right  of  entry  during  the  existence  of  the  life  estate,  consequently 
limitations  do  not  run  against  him  during  such  period,"^  and  statutes  of  limitation 
are  construed  in  view  of  this  rule."^     The  fact  that  a  remainderman  is  made  a 


refusing-  exoneration  will  not  be  interfered 
with  unless  abused.  McCoy's  Estate,  23  Pa, 
Super.    Ct.    282. 

40.  Evidence  Insufficient  where  the  annui- 
tant made  herself  personally  liable  for  a  loan 
made  out  of  moneys  of  the  estate,  which 
loan  was  never  returned.  Winter's  Estate, 
26  Pa.  Super.  Ct.  643. 

41,  42.  Stiles  V.  Cummlngs  [Ga.]  50  S.  B. 
484. 

43.  Latham  v.  Roanoke  R.  &  Lumber  Co. 
tN.   C]   51  S.  E.   780. 

44.  Smith  V.  McWhorter  [Ga.]  51  S.  E. 
474. 

45.  46,  47.  Smith  V.  McWhorter  [Ga.]  51 
S.  B.  474;  Luqulre  v.  Lee,  121  Ga.  624,  4.9  S. 
E    834 

48,  49.  Smith  v.  McWhorter  [Ga.]  51  S.  E. 
*474.  ^     .    . 

50.  An  adjudication  between  an  adminis- 
trator and  another  In  favor  of  one  claiming 
possession  is  not  binding  on  a  remainderman 
devisee  of  such  property.  Pryor  v.  Winter 
[Cal.]    82  P.    202. 

."51.     See   4  C.  L.   442. 

53.  Where  the  life  tenant  neglects  to  do 
so  the  amount  may  be  deducted  from  his 
share  of  the  proceeds  of  a  sale  on  foreclos- 
ure.    Stark   v.  Byers   [Pa  ]   62  A.   371 

53,  .M,  .55.  Blair  v.  Johnson,  215  111.  562, 
74   N.   E.    747. 


5«.     See  Tifeany  Real  Property,  §  32.  p.  75. 

57.  Eddy  v.  Leath,  6  Ohio  C.  C.  (N.  S.)   249. 

58.  Although  such  assessments  were  paid 
without  protest  and  no  demand  was  made  on 
the  owner  of  the  remainder  interest.  Eddy 
v.  Leath.   6   Ohio  C.   C.    (N.  S.)   249. 

59.  See  4   C.   L   442. 

60.  Limitation  does  not  run  against  a  re- 
versioner during  the  existence  of  a  dower 
estate.     Callaway  v.  Irvln  [Ga.]   51  S.  E.   477. 

61.  Dickinson  v.  Griggsvllle  ■  Nat.  Bank, 
111  111.  App.  183;  Collins  v.  Paepcke-Leicht 
Lumber  Co.  [Ark.]  84  S.  W.  1044;  Bolen  v. 
Hoven  [Ala.]  39  So.  379;  Senterfelt  v.  Shealy 
[S.  C]  51  S.  E.  142;  Bechdoldt  v.  Bechdoldt, 
217  111.  537,  75  N.  E.  557.  Not  against  the 
heirs  of  a  married  "woman  in  favor  of  one 
claiming  under  a  deed  from  such  woman's 
husband,  and  consequent  cessation  of  his  es- 
tate by  the  curtesy.  Wilson  v.  Frost,  186 
Mo.  311,  85  S.  W.  375.  A  right  of  entry  in 
the  remainderman  does  not  exist  during  the 
existence  of  the  particular  estate.  Pryor  v. 
Winter    [Cal.]   82   P.   202. 

62.  Code  Civ.  Proc.  §  318,  providing  that 
an  action  for  the  recovery  of  real  property 
shall  not  be  maintained  unless  the  plaintiff, 
etc.,  was  seised  of  the  property  within  five 
years  prior  to  the  commencement  of  the  ac- 
tion, does  not  apply  as  between  life  tenant 
and    remainderman.     Pryor   v.    Winter    [Cal.] 
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party  to  a  suit  to  foreclose  a  mortgage  on  the  particular  estate  does  not  start  limita- 
tions against  him  in  favor  of  the  purchaser  at  the  sale.*'  Possession  under  a  tax 
deed  of  the  title  of  the  life  tenant  is  not  adverse  to  the  remainderman.^*  The 
relation  of  debtor  and  creditor  does  not  exist  between  life  tenant  and  remainder- 
man as  such/^  hence  the  possession  of  the  life  tenant^'  or  those  claiming  under  him"^ 
is  not  adverse  until  the  termination  of  the  life  estate"'  unless  his  rights  are  assailed 
and  he  has  a  right  to  maintain  an  action;"*  accordingly  where  the  remaindermen 
have  a  joint  right  of  possession  with  the  life  tenaht  the  possession  of  a  stranger  to 
the  title  is  adverse  to  both/"  and  possession  under  a  void  administrator's  sale  of 
property,  subject  to  a  life  estate  and  remainder,  is  adverse  as  to  the  remainderman 
from  date  of  the  void  sale.''^ 

Increment  to  fundsJ' — Income  belongs  to  the  life  tenant.''^  As  between  life 
tenants  and  remaindermen  of  corporate  stock,  a  cash  dividend  is  to  be  regarded  as 
income  and  a  stock  dividend  as  capital.'*    This  rule  was  adopted  as  a  guide  to 


82  p.  202.  Code  Civ.  Proc.  §  1452,  providing 
that  heirs  or  devisees  may  maintain  an  ac- 
tion against  any  one  except  the  administra- 
tor, means  only  those  who  have  a  present 
right  of  possession  and  not  a  remainderman 
devisee.     Id. 

63.  His  is  a  paramount  title  and  not  sub- 
ject to  litigation  in  such  suit.  Pryor  v.  Win- 
ter [Cal.]   82  P.  202. 

«4.  Smith  v.  Proctor  [N.  C]  51  S.  B.  889. 
A  tax  sale  under  Laws  1874-75,  p.  213,  c.  184, 
of  the  Interest  of  the  life  tenant,  does  not 
pass  the  interest  of  remaindermen.  Id. 
Such  deed  is  not  color  of  title  as  against 
them.     Id. 

65.  Moore  V.  Idlor,  6  Ohio  C.  C.  (N.  S.)  19. 

66.  Blair  v.  Johnson,  215  111.  552,  74  N.  E. 
747;  McCormaok  v.  Coddington,  46  Misc.  510, 
95  N.  T.  S.  46. 

67.  The  possession  of  the  wife  of  the  life 
tenant  who  became  purchaser  at  a  tax  sale. 
Blair  v.  Johnson,  215  111.  552,  74  N.  E.  747. 
One  holding  under  a  life  tenant  does  not  hold 
adversely  to  the  remainderman,  though  he 
pays  taxes  and  makes  improvements. 
"Weigel  V.  Green,  218  111.  227,  75  N.  E.  913. 
A  grantee  of  a  part  of  the  remaindermen 
does  not  hold  adversely  to  a  remainderman 
not  joining  in  the  deed  while  the  life  ten- 
ant lives.  Bullin  v.  Hancock,  138  N.  C.  198, 
50   S.   E.    621. 

68.  Rights  of  remaindermen  held  barred. 
Bechdoldt  v.  Bechdoldt,  217  111.  537,  75  N.  E. 
557;   Smith  v.   Proctor   [N.  C]   51  S.  E.   889. 

69.  As  where  a  probate  court  authorized 
a  sale  of  the  fee  for  the  payment  of  debts 
of  the  estate  of  the  person  who  created  the 
estates.  Lindsey  v.  Fabens  [Mass.]  75  N.  E. 
623.  A  remainderman  who  waits  28  years 
after  his  rights  are  interfered  with,  during 
which  period  he  Is  entitled  to  bring  an  ac- 
tion, and  three  years  after  the  death  of  the 
life  tenant  is  barred  by  laches.     Id. 

70.  Elcan  v.  Childress  [Tex.  Civ.  App.]  89 
S.  W.  84. 

71.  Collins  V.  Paepcke-Leicht  Lumber  Co. 
[Ark.]   84  S.  W.  1044. 

72.  See    4    C.   L.    443. 

73.  Surplus  and  undivided  profits  of  bank 
stock.  In  re  Stevens,  47  Misc.  560,  95  N.  T. 
S.    1084. 

74.  Smith  v.  Dana,  77  Conn.  543,  60  A.  117. 
A  stock  dividend  is  part  of  the  estate  and 
goes  to  the  remainderman.  Billings  v.  War- 
ren,   216   111.    281,    74  N.    E.    1050. 


Note:  To  determine  correctly  the  respec- 
tive rights  of  life  tenants  and  remaindermen 
to  stock  dividends  or  extraordinary  cash 
dividends,  on  shares  of  corporate  stock  held 
in  trust,  Is  a  perplexing  problem,  and  one 
concerning  Tvhich  there  is  great  conflict. 
The  English  courts,  following  the  rule  first 
announced  In  Brander  v.  Brander,  4  Ves. 
Jr.  801,  hold  that  an  ordinary  dividend, 
whether  of  cash,  stock,  or  property,  belongs 
to  the  life  tenant,  while  an  extraordinary 
dividend  goes  to  the  remainderman.  The 
Supreme  Court  of  Massachusetts,  in  the  case 
of  Minot  V.  Paine,  99  Mass.  101,  96  Am.  Dec. 
705,  ruled  that  all  cash  dividends  should 
be  regarded  as  income  and  all  stock  divi- 
dends as  capital,  and  this  irrespective  of  their 
origin  and  amount.  This  rule  has  been  fol- 
lowed in  a  number  of  states,  but  an  inspec- 
tion of  the  following  cases  will  show  how 
difficult  it  is  to  make  any  satisfactory  clas- 
sification: Millen  v.  Guerrard,  67  Ga.  284,  44 
Am.  Rep.  720;  Spooner  v.  Phillips,  62  Conn. 
62,  16  L.  R.  A.  461;  Gibbons  v.  Mahon,  4 
Mackey  [D.  C]  130,  54  Am.  Rep.  262;  Rich- 
ardson V.  Richardson,  75  Me.  570,  46  Am. 
Rep.  428;  Greene  V.  Smith,  17  R.  I.  28,  19  A. 
1081;  DeKoven  v.  Alsop,  205  111.  309,  68  N.  B. 
930,  63  L.  R.  A.  587.  On  the  other  hand, 
there  is  a  line  of  cases  of  which  Earp's  Ap- 
peal, 28  Pa.  368,  is  the  progenitor,  and  of 
which  McLouth  v.  Hunt,  154  N.  T.  179,  39 
L.  R.  A.  230,  is  representative,  which  hold 
that  It  is  for  the  court  to  ascertain  the  ori- 
gin of  the  funds  out  of  which  the  dividend  is 
declared  and  apportion  it  according  to  the 
rights  of  the  parties  at  that  time,  regardless 
of  the  nature  and  time  of  the  dividend  itself. 
Many  courts  have  adopted  the  principles  un- 
derlying this  rule.  Hite  v.  Hite,  93  Ky.  257 
40  Am.  St.  Rep.  189,  19  L.  R.  A.  173;  Peirce 
V.  Burroughs,  58  N.  H.  302;  Pritchitt  v.  Nash-- 
vine  Trust  Co.,  96  Tenn.  472,  33  L.  R.  A.  856; 
Thomas  v.  Gregg,  78  Md.  545,  28  A.  565,  44 
Am.  St.  Rep.  310;  Lowry  v.  Farmers'  Loan 
&  Trust  Co.,  172  N.  T.  137,  64  N.  E.  796.  But 
see  Quinn  v.  Safe  Deposit  &  Trust  Co.,  93  Md 
285,  53  L.  R.  A.  169.  The  rule  of  Minot  v. 
Paine  is  admittedly  a  rule  of  convenience 
which  is  liable  to  work  hardship,  but  finds 
its  justification  in  that  It  furnishes  a  simple 
guide  for  a  trustee.  It  Is  claimed  for  the 
rule  last  above  given  that  it  is  an  equitable 
rule  and  that  its  application  will  secure  jus- 
tice in  every  Instance.     In  the  principal  case 
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trustees  in  discharge  of  their  duties  without  resort  to  harassing  and  expensive 
litigation.'^  It  does  not  yield  whenever,  it  appears  that  its  application  will  not 
accomplish  what  may  be  conceived  as  exact  justice  on  the  basis  of  a  theoretical  view 
of  ultimate  rights. '°  The  fact  that  undistributed  profits  or  surplus  in  any  form 
have  been  invested  by  the  corporation  in  permanent  work  or  improvements,  does 
not  render  a  cash  dividend,  declared  out  of  the  proceeds  of  a  sale  of  such  improve- 
ments, capital  instead  of  income.'''  The  distribution  of  such  dividend  as  income 
does  not  prejudice  the  remaindermen  where  capital  stock  constituting  the  corpus 
of  the  estate  remained  worth  three  times  as  much  as  when  the  trust  took  effect.'' 
§  3.  Rights  and  remedies  between  third  persons  and  life  tenants,  remainder- 
men, or  reversioners.''^ — A  purchaser  from  a  life  tenant  acquires  no  greater  estate 
than  his  grantor  had'®  though  the  deed  purports  to  convey  the  fee,'^  and  a  remainder- 
man is  not  estopped  by  recitals  in  a  deed  by  the  life  tenant.'^  A  purchaser  from 
a  life  tenant  in  personalty  takes  only  his  seller's  title  if  he  has  notice  of  its 
nature.*^  In  an  action  for  nuisance  a  life  tenant  can  be  required  to  litigate  only 
accrued  damages.'* 
Life  Insubance;  Light  and  Aie,  see  latest  topical  inclex. 

LIMITATION  OF  ACTIONS. 


J  1.  The  statutes,  Validity  and  Applica- 
tion Generally  (466).  The  Statutes  do  Not 
Run  Against  the  State  (467).  Limitation  is 
Governed  by  the  Law  of  the  Forum  (467). 
Admiralty  and  Equity  (468).  Contractual 
Limitations  (468).  The  Defense  of  the  Stat- 
ute May  be  Waived  (468). 

§  2.  Classes  of  Actions  and  the  Respective 
Periods    (408). 

I  3.  Accmal  of  Cause  of  Action  and  Be- 
erinning  of  Period  (471). 

§  4.  Time  Tolled  and  Computation  of  Peri- 
od   (475). 

§  5.     "What    is     Commencement    of    Action 

(475). 

A.  In  General   (475). 

B.  Amendment  of  Pleading   (476). 


C.  After  Nonsuit  or  Dismissal   (477). 
§  6.     Postponement,  Interruption,  and  Re- 
vival   (477). 

A.  General  Rules   (477). 

B.  Trusts  (477). 

C.  Insanity  and  Death   (478). 

D.  Infancy  and  Coverture   (478). 

B.  Absence  and  Nonresidence   (479). 
P.  A  New  Promise  to  Pay,  or  Acknowl- 
.edgment   of   the   Obligation    (480). 
G.  Partial  Payment   (481). 
§  7.     Operation  and  Effect  of  Bar  (482). 

A.  Bar    of    Debt    as    Affecting    Security 

(482). 

B.  Against  Whom  Available  (482). 

C.  To  Whom  Available  (482). 

§  S.     Pleading  and  Evidence    (483). 


This  title  relates  to  the  general  statutes  of  limitation  and  relegates  to  more 
specific  titles  the  various  special  limitations  (which  are  not  purely  limitation 
statutes)  pertaining  to  particular  actions,'"  and  to  those  proceedings  which  do  not 


the  court  reviewed  some  of  the  above  cases 
which  are  considered  as  leading,  and  follow- 
ed and  approved  the  rule  of  Minot  v.  Paine. 
See  2  Wilgus'  Corp.  Cas.  1638;  Cook,  Stock  & 
Stock  Holders  &  Corporation  Law,  §§  552  et 
seq — 3  Mich.  L.  R.  677.  See,  also,  Helliwell, 
Stocks  and  Stockholders,   §   319    et   seq. 

75.  Smith  v.  Dana,  77  Conn.  543,  60  A. 
117,  -citing  the  leading  case  Minot  v.  Paine, 
99  Mass.   101,   96  Am.  Deo.  705. 

76.  Smith  V.  Dana,  77  Conn.  543.  60  A.  117. 

77.  Smith  v.  Dana,  77  Conn.  543,  60  A.  117. 
The  conversion  into  cash  of  certain  branches 
of  Its  business,  which  amount  was  used  in 
declaring  a  cash  dividend,  does  not  warrant 
a  holding  that  such  dividend  was  capital, 
where  the  amount  of  the  capital  stock  re- 
mained unchanged.  Id.  The  rule  "once  capi- 
tal, always  capital"  does  not  apply  to  sur- 
plus   invested    in    permanent    work    or    Im- 

^"m^^Smitii  V.  Dana.  77  Conn.  543,  60  A.  117. 

6  Curr.  Law. — 30. 


7».     See   4   C.    L.    444. 

SO.  Blair  v.  Johnson,  215  111.  552,  74  N.  E. 
747.  The  grantee  of  the  life  tenant,  and 
one  of  two  remaindermen,  acquires  a  life 
estate  and  a  right  to  one-lialf  the  value  of 
the   remainder.     Id. 

81.  Weigel  v.  Green,  218  111.  227,  75  N.  E. 
913. 

82.  Recitals  that  the  grantor  is  the  fee 
owner.  Weigel  v.  Green,  218  111.  227,  75  N. 
B.    913. 

83.  Dickinson  v.  Griggsville  Nat.  Bank, 
111  111.  App.  183. 

84.  Cannot  be  compelled  to  submit  to  an 
adjudication  of  damages  based  on  the  jury's 
speculations  as  to  his  probable  ^t'agth  of 
life.  Hartman  v.  Pittsburg  Inclined  Plane 
Co..    23    Pa.    Super.    Ct.    360. 

85.  See  Estates  of  Decedents,  §  6  B  (stat- 
utes of  nonclaim),  6  C.  L.  1183;  Bankruptcy, 
§  14  (statutes  of  nonclaim),  5  C.  L.  367;  Cor- 
porations,  §  16   (stockholder's  liability),  5  C. 
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fall  within  the  general  meaning  given  to  the  terms  "actions"  and  "suits."*"  The 
doctrine  of  laches  is  elsewhere  treated.*^ 

§  1.  The  statutes,  validity  and  application  generally.^^ — Subject  to  the  con- 
stitutional-guaranties of  property,  contracts,  and  vested  rights.*'  the  legislature  may 
prescribe  limitations  on  actions,""  and  if  retroactive  legislation  is  allowable"^  and 
a  reasonable  period  is  prescribed  within  which  to  bring  actions"^  may  make  such 
statutes  apply. to  existing  causes."'  But  following  the  usual  rule  of  statutory  con- 
struction,"* the  intention  to  make  the  statute  retroactive  must  be  clearly  manifest."' 

A  statute  will  be  construed  according  to  the  plain  meaning  of  its  terms,"* 
and  in  construing  a  particular  provision,  all  provisions  on  the  subject  are  to 
be  considered  and  construed  in  view  of  the  presumption  that  legislators  act  with 
reference  to  well  settled  principles  of  law."'  A  provision  that  if  the  period  pre- 
scribed has  already  run  as  to  accrued  causes,  an  action  may  be  maintained  within 
one  year  from  the  time  the  statute  goes  into  effect,  serves  its  purpose  after  one 
operation  and  does  not  again  become  operative  on  re-enactment."* 

Statutes  of  limitation  are  statutes  of  repose,  not  of  extinguishment,""  yet  where 
they  bar  a  liability  they  may  thereby  fulfill  a  contract  of  indemnity  against  that 
liability  -^  and  where  the  limitation  is  an  inherent  part  of  a  right  created  by  statute, 
such  limitation  affects  the  right  rather  than  the  remedy.^  They  apply  to  actions,' 
not  to  defenses,*  consequently,  so  long  as  a  court  will  hear  a  plaintiff's  cause,  time 
cannot  bar  the  defendant's  answer"  if  it  sets  up  a  defense  that  can  be  adjudicated 


L.    764;   Death  by  Wrongful  Act,   5  C.   L.  945. 

86.  See  Appeal  and  Review,  5  C.  L.  121; 
New  Trial  and  Arrest  of  Judgment,  4  C.  Ia 
810;  and  similar  titles.  See  Actions,  5  C.  L. 
32,   as    to   definition   of   "action." 

87.  See  Equity,  5  C.  Lu  1144. 

88.  See   4    C.    L.    445. 

89.  See  generally,  Constitutional  Law,  5 
C.  L.  619. 

90.  The  legislature  may  prescribe  a  peri- 
od within  which  suits  by  a  city  to  collect 
taxes  must  be  brought.  City  of  Houston  v. 
Stewart  [Tex.  Civ.  App.]    90  S.  W.   49. 

91.  See    Constitutional    Law,    5    C.    L.    619. 

92.  A  retroactive  statute  giving  one  year 
■within  ■which  to  bring  action  is  reasonable. 
Schauble  v.  Schulz,  137  F.  389.  Six  months  is 
not  unreasonable  especially  where  the  stat- 
ute is  enacted  one  year  prior  to  going  into 
effect.  Fitzgerald  v.  Scovil  Mfg.  Co.,  77 
Conn.   528,   60  A.  132. 

93.  Rev.  Codes  N.  D.  1899,  §  3491a,  is  re- 
troactive in  that  it  gives  effect  to  adverse 
possession  and  payment  of  taxes  preceding 
its  enactment.  Schauble  v.  Schulz  [C.  C.  A.] 
137  F.  389. 

94.  See  Statutes,   4  C.  L.  1522. 

95.  Not  retroactl-ve.  Code  Civ.  Proc.§  2253, 
providing  a  20  year  limitation  within  which 
to  file  a  petition  to  determine  rights  to  es- 
cheated property.  In  re  Pomeroy's  Petition 
[Mont.]  81  P.  629.  Shannon's  Code  Supp.  p. 
692,  limiting  actions  for  the  recovery  of 
usury.  Slover  v.  Union  Bank  [Tenn.]  89 
S.  W.  399.  Sess.  Laws  1899.  p.  235,  No.  155, 
§  1,  prescribing  the  period  of  limitation  for 
causes  of  action  for  personal  Injuries. 
Hathaway  v.  Washington  Milling  Co.  [Mich.] 
103  N.  W.  164.  Code  §  989,  prescribing  the 
period  within  which  an  action  may  be 
brought  to  question  the  legality  of  improve- 
ment bonds  or  certificates.  Citizens'  State 
Bank  v.  Jess  [Iowa]  103  N.  W.  471. 


96.  Gen.  St.  1902,  §  1119,  limiting  actions 
against  a  municipal  or  other  corporation  for 
injury  to  one  year  from  date  of  Injury  su- 
persedes Pub.  Acts  1897,  p.  883,  c.  189,  allow- 
ing 6  years  within  which  to  bring  an  action 
against  municipal,  railway,  or  street  rail- 
Way  corporation.  Fitzgerald  v.  Scovil  Mfg. 
Co.,    77    Conn.  ,528,    60  A.   132. 

97.  Provision  that  actions  for  the  recov- 
ery of  land  must  be  brought  within  a  speci- 
fied period  from  the  time  the  plaintiff  or  his 
predecessor  was  seised  thereof  and  that 
heirs  and  devisees  may  sue  does  not  apply 
to  a  remainderman  prior  to  the  termination 
of  the  particular  estate.  Pryor  v.  Winter 
[Cal.]  82  P.  202. 

98.  Tyee  Consol.  Mln.  Co.  v.  Jennings  [C. 
C.  A.]    137  F.   863. 

99.  Do  not  create  presumptions  or  ex- 
tinguish obligations;  it  merely  bars  the  rem- 
edy. Colonial  &  U.  S.  Mortg.  Co.  v.  North- 
west   Thresher    Co.    [N.    D.]    103    N.    W.    915. 

1.     Morris   v.   Hulme    [Kan.]    81   P.   169. 
a.     Jones  v.  Boyklns,   70  S.   C.   309,   49   S    E 
877. 

3.  A  proceeding  for  leave  to  issue  exe- 
cution on  a  judgment  charging  lands  with 
owelty  is  an  action  within  the  meaning  of 
the  statute.  Ex  parte  Smith,  134  N  C  495 
47  S.  B.   16. 

4.  Code  Civ.  Proc.  §  338,  subd.  4,  pre- 
scribing a  three-year  period  within  which 
to  seek  relief  on  the  ground  of  fraud,  does 
not  apply  to  fraud  relied  upon  purely  as  a 
defense  to  the  enforcement  of  a  judgment 
McColgan  v.  Mulrhead  [Cal.  App.]  82  P.  II13' 
An  action  by  the  owner  of  the  legal  title  to 
land  to  recover  possession  is  not  barred  be- 
cause an  action  against  him  for  the  pur- 
chase price  is.     Doris  v.  Story  [Ga.]  50  S.  E. 

5.  Aultman  &  Taylor  Co.  v.  Meade  [Ky  ] 
89  S.  W.  137.     So  long  as  an  action  to  recover 
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in  the  hearing  of  the  cause."  The  statutes  may  not  be  used  as  a  weapon  of  attack.'' 
They  pertain  to  the  remedy,  not  to  the  right,*  consequently  it  is  competent  for  the 
legislature  ia  change  the  period  as  to  existing  causes"  if  a  reasonable  time  is  given 
for  the  commencement  of  an  action  before  the  bar  takes  effect.^"  In  determining 
whether  the  time  allowed  is  reasonable,  the  period  between  the  passage  and  date 
of  talcing  effect  should  be  considered.^^ 

Special  statutes  are  applicable  only  where  specifically  made  to  apply,^^  but 
where  applicable  are  exclusive.^' 

The  daiutes  do  not  run  against  the  state^*'  and  hence  will  not  bar  an  action  to 
abate  a  public  nuisance,^"  nor  against  a  municipal  corporation  in  respect  to  property 
held  by  it  for  public  use'^"  or  its  right  to  exercise  a  governmental  function,^'  nor  as 
against  a  right  to  compel  such  action.^'  If  an  obligation  is  such  that  it  cannot  be 
satisfied  except  by  payment,  the  general  statute  does  not  apply  to  it.^" 

Lvm.ita.tion  is  governed  hy  the  law  of  the  forum/"  but  it  is  provided  by  statute 
in  some  states  that  the  law  of  the  place  whore  the  cause  accrued  shall  control.^"^ 


on  a  contract  Is  not  barred,  a  defense  of 
nonperformance  Is  not.  Enterline  v.  Mil- 
ler. 27  Pa.  Super.  Ct.  463.  The  defense  of 
reduction  or  recoupment  which  arises  out'of 
the  same  transaction  as  the  promissory  note 
or  claim  survives  as  long  as  the  cause  of  ac- 
tion on  the  promissory  note  or  claim  exists, 
although  an  affirmative  action  upon  the  sub- 
ject of  the  defense  may  be  barred.  "Williams 
V.   Tfeely   [C.  C.  A.]   134  F.   1. 

6.  The  statute  does  not  apply  to  a  defense 
of  fraud  set  up  by  way  of  confession  and 
avoidance  by  a  reply  to  a  plea  setting  up  a 
release  though  an  action  to  assail  the  re- 
lease for  fraud  was  barred.  Under  Rev.  St. 
1899,  §  654,  authorizing  releases  pleaded  in 
bar  to  be  avoided  for  fraud.  State  v.  Stuart 
[Mo.  App.]    86  S.  W.   471. 

7.  Where  in  an  action  for  reconveyance 
of  land  conveyed  to  one  to  secure  him  against 
loss  on  a  recognizance  bond  signed  by  him, 
setting  up  the  statute  as  against  defendahtis 
liability  on  the  bond  is  not  pleading  it  as 
a  weapon  but  only  as  showing  defendant's 
liability.     Morris  v.  Hulme  [Kan.]   81  P.  169. 

8.  Wooster  v.  Bateman,  126  Iowa,  552,  102 
N.  W.  521;  Bickerdike  v.  State,  144  Cal.  681, 
78  P.  270.  Hence,  a  statute  authorizing  a  suit 
against  the  state  for  claims  already  barred 
is  not  a  gift  of  public  money.  Id.  Code 
1902,  §  426,  limiting  a  right  of  action  to  re- 
cover land  sold  by  the  sheriff  to  two  years 
is  a  pure  limitation  statute  and  does  not  run 
against  infants.  Jones  v.  Boykin,  70  S.  C. 
309,  49  S.  B.  877. 

9.  "Wooster  v.  Bateman,  126  Iowa,  552,  102 
N.  W.    521. 

10.  15  months  is  reasonable.  Wooster  v. 
Bateman,  126  Iowa,   552,   102  N.   "W".   521. 

11.  Wooster  v.  Bateman,  126  Iowa,  552, 
102  N.  W.  521. 

Note:  The  court  in  Wooster  v.  Bateman, 
125  Iowa,  552,  102  N.  W.  521,  say  that  while 
there  is  some  conflict  in  the  decisions,  the 
great  weight  of  authority  is  to  the  effect 
that  such  time  should  be  considered,  citing 
Osborne  v.  Lindstrom.  9  N.  D.  1,  81  N.  W.  72, 
81  Am  St  Rep.  516,  46  L.  R.  A.  715;  Smith 
V  Morrison,  22  Pick.  [Mass.]  430;  Duncan  v. 
Cobb  32  Minn.  460,  21  N.  W.  714;  Eaton  v. 
Supervisors,  40  Wis.  668;  Hedger  v.  Rennaker 
3  Mete  [Ky.]  255;  Hart  v.  Bostwick,  14  Pla. 
180-    Korn    v.    Browne,    64    Pa.    55;    Clay    v. 


Iseminger,   190  Pa.   580,  41   A.   38;  O'Brien  v. 
Gaslin,  30  Neb.  347,  30  N.  W.  274. 

Contra:  Gilbert  v.  Ackerman,  159  N.  T. 
118,   53  N.  E.   753,  45  L.  R.  A.  118. 

12.  Code  §  9S9,  does  not  apply  to  a  reas- 
sessment. Citizens'  State  Bank  v.  Jess 
[Iowa]  103  N.  W.  471.  Special  limitation 
on  proceeding  to  cancel  tax  certificate  does 
not  apply  where  it  is  wholly  void.  Hamar 
V.  Leihy  [Wis.]  102  N.  W.  568.  Special  stat- 
utes apply  only  to  the  causes  of  action  spe- 
cifically provided  for.  Bickerdike  v.  State, 
144  Cal,  681,  78  P.  270.  Rev.  St.  1898,  §  3844, 
prescribing  the  time  within  which  claims 
against  estates  of  decedents  shall  be  present- 
ed does  not  apply  to  an  action  for  account- 
ing of  a  partnership  estate  cognizable  by 
equity  and  governed  by  §  4221.  Stehn  v. 
Hayssen    [Wis.]    102  N.   "W.   1074. 

13.  Code  Civ.  Proc.  §  2253,  prescribing  a 
twenty-year  period  within  which  to  file  a 
petition  to  determine  rights  to  escheated 
property.  In  re  Pomeroy's  Petition  [Mont.] 
81    P.    629. 

14.  See  4  C.  L..  464,  n.  99.  The  rule  that 
limitations  run  against  the  state  was  abol- 
ished in  Indiana  in  1881  and  a  complaint 
which  does  not  show  that  the  bar  was  com- 
plete at  that  date  does  not  show  a  bar  of  the 
statute.  McCaslin  v.  State  [Ind.  App.]  75  N. 
E.   844. 

15.  Weiss   v.   Taylor    [Ala.]    39    So.    519. 

16.  Streets.  City  of  Chicago  v.  Pooley, 
112  111.  App.  343;  Wakeling  v.  Cocker,  23  Pa, 
Super.  Ct.  196. 

17.  To  remove  obstructions  from  public 
streets.  Pew  v.  City  of  Litchfield,  115  111. 
App.    13. 

18.  Pew  v.  City  of  Litchfield,  115  111.  App. 
13. 

19.  The  lien  of  municipal  taxes  cannot  be 
removed  in  Washington  except  by  payment. 
State  V.  Mutty  [Wash.]  82  P. -118,  citing  other 
states  in  accord. 

20.  See  4  C.  L.  448.  An  action  on  a  judg- 
ment obtained  against  a  decedent  in  his  life- 

-time  is  governed  by  the  statute  of  the 
state  in  wliich  he  died,  and  where  his  es- 
tate is  located  and  the  action  brought  and 
not  by  the  statute  of  the  state  in  which 
the  judgment  was  obtained.  First  Nat.  Bank 
V.  Hazie  [R.  I.]   61  A.  171. 

21.  An   action   accruing  against  a,  foreign 
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Sueli  statutes  are  strictly  construed.^^  Where  a  cause  of  action  accrues  in  a  state 
where  it  cannot  be  enforced  the  statute  of  the  state  where  it  can  be  enforced 
governs. ^^ 

Admiralty^*  and  equity^^  are  not  bound  by,  but  usually  act  in  analogy  to 
statutes  of  limitation.^'  In  some  jurisdictions,  equity  must  give  effect  to  the 
statutes.^' 

Contractual  limitations.^^ — Parties  to  a  contract  may  stipulate  the  period  within 
which  an  action  accruing  thereon  must  be  brought/*  but  such  period  must  under  all 
the  circumstances  be  reasonable.^"  Such  stipulations  are  governed  as  to  validity 
by  the  law  of  the  forum,^^  and  when  in  a  by-law  of  an  association  must  rest  on 
one  to  which  the  member  is  legally  bound.^^  A  limitation  provision  in  a  policy 
of  insurance  cannot  be  waived  by  agents  without  express  authority  from  the  man- 
aging officers.'^ 

The  defense  of  the  statute  may  he  waived/^  but  the  agreement  to  do  so  must 
be  clear  and  distinct^^  but  need  not  be  in  writing.^'  Such  agreement  can  be  taken 
advantage  of  only  by  bringing  action  on  it  or  pleading  it  as  a  foundation  of  an 
estoppel.^^ 

§  2.  Classes  of  actions  and  the  respective  periods}^ — The  period  within  which 
an  action  must  be  brought  is  expressly  prescribed  by  the  statute,  and  the  only  difB- 
culty  rests  in  determining  which  statute  is  applicable  to  the  particular  cause.^' 


corporation  In  Kansa9  -where  such  corpora- 
tion cannot  plead  the  statute  is  not  barred 
when  sued  on  In  Missouri  where  the  con- 
trary rule  prevails.  "Woitylak  v.  Kansas  & 
T.  Coal  Co.,   188  Mo.   260,  87  S.  W.   506. 

23.  The  Kentucky  statute  St.  1903,  §  2542, 
providing  that  when  a  cause  of  action  ac- 
crues in  a  foreign  state  between  residents 
thereof  or  between  them  and  residents  of 
another  state  and  is  barred  by  the  laws  of  the 
state  where  It  accrued,  it  cannot  be  enforced 
in  Kentucky,  does  not  apply  where  a  cause 
accrues  in  a  foreign  state  against  a  citizen 
of  Kentucky.  Manders'  Committee  v.  East- 
ern State  Hospital,  27  Ky.  L.  R.  254,  84  S. 
W.   761. 

23.  Manders'  Committee  v.  Eastern  State 
Hospital,   27  Ky.  I*  R.  254,  84  S.  W.   761. 

24.  See  4  C.  L.  448;  Admiralty,  5  C.  L.  35. 

25.  See  4  C.  L.   448;   Equity,  6  C.  X..   1144. 

2S.  Unless  unusual  conditions  or  extra- 
ordinary circumstances  render  It  inequi- 
table a  suit  will  not  be  stayed  before  and 
will  be  stayed  after  the  period  of  limitations 
has  expired.  Williams  v.  Neely  [C.  C.  A.] 
134  P.  1;  Barrett  v.  Mutual  Life  Ins.  Co., 
27  Ky.  L.  R.  586,  85  S.  W.  749;  Columbian  Uni- 
versity V.   Taylor,   25   App.   D.    C.    124. 

27.  See  4  C.  L.  448,  n.  21.  "When  pleaded. 
Baldwin  &  Co.  v.  "Williams  [Ark.]  86  S.  "W. 
423. 

28.  See  4  C.  X..  450,  n.  40.  As  to  validity 
of  contractual  limitations,  see  Contracts,  6 
C.   L.   689,   n.    62  et  seq. 

29.  Ausplund  v.  Aetna  Indemnity  Co.  [Or.] 
81  P  577.  In  a  life  policy.  Metropolitan 
Life  Ins.  Co.  v.  Caudle  [Ga.]  50  S.  E.  337. 
Code  Civ.  Proc.  I  414,  expressly  provides  that 
parties  to  a  written  contract  may  stipulate 
for  a  limitation  period  shorter  than  that  al- 
lowed by  the  statute.  Butler  v.  Supreme 
Council  A.  L.  H.,  93  N.  T.  S.  1012.  But  see 
4  C.  li  450,  n.  41. 

30.  Six  months  held  unreasonable  in  this 
case   because   the  measure   of   damages   sus- 


tained was  not  ascertainable  until  the  en- 
tire period  had  elapsed.  Ausplund  v.  Aetna 
Indemnity  Co.  [Or.]  81  P.  577.  A  stipula- 
tion in  a  policy  of  insurance  that  no  action 
shall  be  maintained  unless  within  one  year 
from  the  death  of  the  insured  Is  reasonable. 
Metropolitan  Life  Ins.  Co.  v.  Caudle  [Ga.]  50  S. 
B.  337.  "Where  a  contract  for  carriage  stipu- 
lates that  an  action  thereon  must  be  brought 
within  a  specified  time,  the  burden  is  on  the 
carrier  to  show  that  such  period  is  reasonable. 
Missouri,  etc.,  R.  Co.  v.  (Jodair  Commission 
Co.  ITex.  Civ.  App.]  87  S.  W.  871. 
.  31.  Missouri,  etc.,  R.  Co.  v.  Godair  Com- 
mission Co.   [Tex.  Civ.  App.]   87  S.  "W.   871. 

32.  A  by-law  of  a  fraternal  order  pre- 
scribing the  period  within  which  actions 
must  be  broug-ht  on  the  policies  is  not  bind- 
ing on  the  beneficiaries  of  a  member  who 
took  his  policy  prior  to  the  adoption  of 
such  by-law.  Butler  v.  Supreme  Council  A 
L  H.,  93  N.  T.  S.  1012.  '      ' 

33.  Metropolitan  Life  Ins.  Co.  v.  Caudle 
[Ga]    50  S.  E.   337. 

34.  Makers  of  a  promissory  note  may  stip- 
ulate therein  that  they  will  waive  the  stat- 
ute. Lyndon  Sav.  Bank  v.  International  Co 
[Vt.]    62  A.    50. 

35.  Not  sufficient  where  an  indorser  re- 
quested the  holder  of  a  note  to  try  and  col- 
lect from  one  previously  liable  and  agree- 
ing to  pay  the  balance.  Monroe  v  Herrinff- 
ton,  110  Mo.  App.  509,   85  S.  "W.  1002. 

38.  An  agreement  not  to  plead  the  stat- 
ute as  against  a  debt  is  not  an  acknowledg- 
ment of  it  nor  a  promise  to  pay  it,  hence  is 
not  within  the  statute  requiring  an  acknowl- 
edgment or  promise  to  be  written.  Monroe 
V.  Herrington.  110  Mo.  App.  509,  85  S  "W 
1002.  c.     vv. 

37.  Newell    V.    Clark    [N.    H.]    61    A.    555 

38.  See   4  C.   L.   449.  " 

39.  See  also  Contracts,  5  C.  L.   664-  Mort 
gages,  4  C.  L.  677;  Trespass.  4  C.  L.  1698   and 
like  topics. 
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Different  periods  are  prescribed  for  actions  for  the  recovery  of  land"  or  to  enforce 
charges  on  real  estate,*^  to  foreclose  mortgages*^  or  redeem  from  foreclosure/^  to 
enforce  mechanic's  liens**  or  set  aside  tax  sales  /^  actions  on  judgments*"  to  recover 
a  penalty;*^  actions  against  public   officials;*^   actions  on   written  instruments*" 


40.  Under  Code  §§  3447,  3448,  limitini:  ac- 
tions on  written  instruments  and  for  the 
recovery  of  land  to  ten  years,  an  action  to 
reform  a  deed  is  barred  after  sixteen  years. 
Garst  V.  BrutscJie  [Iowa]  105  N.  W.  452. 
Code  Civ.  Proc.  §  318,  limiting-  actions  for 
the  recovery  of  real  property  to  five  years 
from  the  time  the  plaintiff,  his  ancestor,  pred- 
ecessor, or  g-rantar  was  seised  or  possess- 
ed thereof,  applies  to  an  action  by  a  widow  to 
recover  land  conveyed  by  her  deceased  hus- 
band during  his  lifetime,  through  fraud  and 
undue  influence  of  the  grantee.  Page  v.  Car- 
ver, 14$  Cal.'  577,  80  P.  860.  Under  the 
North  Carolina  statutes  where  a  decree  char- 
ging lands  with  owelty  in  partition  was 
confirmed  in  1862,  a  proceeding  for  leave 
to  issue  execution  to  recover  the  owelty,  in- 
stituted in  1903,  was  barred.  Ex  parte 
Smith,  134  N.  C.  495,  47  S.  B.  16.  Under 
Code  1892,  §  2731,  prescribing  a  ten-year 
period  as  to  one  "claiming  land  in  equity" 
it  is  immaterial  whether  defendants  have 
been  in  adverse  possession.  Jones  v.  Rogers 
[Miss.]  38  So.  742.  The  one  year  referred  to 
in  the  thirty-year  statute  for  the  recovery 
of  land  is  simply  a  saving  clause  in  favor  of 
persons  who  might  be  affected  at  the  time 
the  law  was  enacted  and  does  not  confer  any 
rights.  Weir  v.  Cordz-Pisher  Lumber  Co., 
186  Mo.  388,  85  S.  "W.  341.  An  action  by  a 
purchaser  at  execution  sale  to  try  title  to 
land  as  against  one  w^ho  asserts  title  under 
a  fraudulent  conveyance  is  one  for  the  re- 
covery of  land  and  not  barred  by  Rev.  St. 
1895  art.  335S,  the  four-year  statute.  Ruth- 
erford v.  Carr  [Tex.]  13  Tex.  Ct.  Rep.  119,  87 
S.  W.  815. 

41.  A  voluntary  deed  to  one  heir  by  the 
others  charging  a  sum  of  money  on  the  land, 
interest  to  be  paid  to  the  widow  for  life,  prin- 
cipal to  the  heirs.  A  claim  for  the  principal 
If  not  asserted  within  21  years  after  the 
death  of  the  widovr  is  barred  by  Act  April 
27,  1855,  P.  L,.  368.  DeHaven's  Estate,  25 
Pa.  Super.  Ct.  507. 

42.  Foreclosure  of  mortgages  is  govern- 
ed by  the  ten-year  statute.  Bruce  v.  Wan- 
zer  [S.  D.]  105  N.  W.  282.  Code  5  152,  subsec. 
3,  bars  an  action  to  foreclose  a  mortgage  in 
ten  years  after  the  last  payment  on  the 
debt.  Bunn  v.  Braswell  [N.  C]  51  S.  E.  927. 
A  grantee  of  mortgaged  premises  may  add 
to  the  time  the  statute  has  run  in  his  favor 
since  he  acquired  the  land,  the  time  it  had 
run  in  favor  of  his  grantors.  Paine  v.  Dodds 
[N.  D.]    103   N.   W.   931. 

43.  One  seeking  to  redeem  from  a  fore- 
closure sale  based  on  a  tax  lien  must  bring 
his  action  within  two  years  from  the  date 
of  the  tax  sale.  Clifford  v.  Thun  [Neb.]  104 
N.  W.  1052. 

44.  In  Arkansas  an  action  to  enforce  a 
mechanic's  lien  for  work  done  in  the  con- 
struction of  a  railroad  must  be  brought  with- 
in one  year.  St.  Louis,  etc.,  K.  Co.  v.  Love 
[Ark.]    86   S.  W.    395. 

4.5.  Rev.  St.  1898,  §  1210h,  limiting  actions 
to  set  aside  tax  sale  or  to  cancel  a  tax  cer- 
tificate,   etc.,    to    one    year,    applies    to    tax 


sales  and  certificates  issued  for  local  im- 
provements. Hamar  v.  Leihy  [Wis.]  102  N. 
W.  568. 

46.  Under  Gen.  St.  Kan.  1901,  §  4883,  an 
action  on  a  judgment  against  a  decedent 
must  be  commenced  within  one  year  from 
the  qualification  of  his  representative,  not 
within  one  year  from  the  death  of  decedent. 
First  Nat.  Bank  v.  Hazie  [R.  I.]  61  A.  171. 
Code  §  3439,  prohibiting  an  action  on 
a  Judgment  for  15  years  after  rendition  and 
§  3447  requiring  actions  thereon  to  be 
brought  within  20  years  limits  the  time  in 
which  an  action  may  be  brought  to  5  years, 
the  difference  between  15  and  20  years  aft- 
er rendition.  Wooster  v.  Bateman,  126  Iowa, 
552,  102  N.  "W.  521.  Since  a  justice's  judg- 
ment filed  in  a  court  of  record  is  virtually  a 
judgment  of  such  court,  the  limitations  con- 
trolling such  judgments  govern,  hence  a 
judgment  barred  by  the  terms  of  Code  1897, 
§  3470,  when  such  statute  was  enacted  are 
within  Acts  Gen.  Assem.  p.  103,  c.  137,  and  an 
action  brought  thereon  within  one  year  from 
the  passage  of  such  act  is  timely.  Haugen 
V.  Oldford  [Iowa]  105  N.  "W.  393.  The 
amendments  to  Code  Civ.  Proc.  §S  376,  382, 
subd.  7,  made  by  Laws  1894,  p.  556,  o.  307, 
changing  the  limitation  on  justice's  judg- 
ments which  are  "hereafter  docketed"  or 
"shall  be  filed"  does  not  apply  to  a  judgment 
already  docketed.  McMahon  v.  Arnold,  94 
N.  T.  S.  775.  A  judgment  of  allowance  of  a 
claim  against  the  estate  of  a  decedent  is  not 
a  judgment  within  Comp.  Laws,  1897,  |  2914, 
prescribing  the  limitation  period  for  judg- 
ments. Gutierrez  v.  Scholle  [N.  M.]  78  P. 
50.  Code  1904,  §  3577,  bars  an  action  on  a 
judgment  after  twenty  years  though  it  could 
not  be  enforced  during  such  period  because 
the  debtor's  land  was  exempt.  Ackiss'  Bx'rs 
V.    Satchel    [Va.]    52   S.    E.   378. 

47.  The  action  under  Laws  1895,  c.  163,  §  7, 
to  recover  for  timber  taken  from  state  lands, 
enhanced  damages  being  recoverable,  is  con- 
trolled by  the  three-year  statute.  Gen.  St. 
1894,  §  5136.  State  v.  Buckmau  [Minn.]  104 
N.  "W.   240. 

48.  An  action  by  a  county  to  recover  from 
the  clerk  of  court  witness  fees  paid  him  is 
not  on  a  demand  arising  out  of  the  exercise 
of  Its  governmental  functions  and  Is  govern- 
ed by  Shannon's  Code,  §  4473,  requiring  ac- 
tions against  public  ofiloials  to  be  brought 
within  ten  years.  Hamblen  County  v.  Cain 
[Tenn.]   89  S.  "W.  103. 

49.  A  cause  of  action  on  a  note  and  to 
foreclose  a  mortgage  is  governed  by  Rev. 
St.  1899,  §  3454,  providing  that  actions  upon 
a  specialty  or  any  agreement,  contract  or 
promise  in  writing  must  be  brought  within 
five  years.  Ingersoll  v.  Davis  [Wyo.]  82  P. 
867.  Under  Civ.  Code  1895,  §  3767,  an  action 
for  breach  of  a  -written  contract  is  not  bar- 
red until  six  years  from  date  of  the  breach. 
Raleigh  &  G.  R.  Co.  v.  Pullman  Co.  [Ga.]  50 
S.  E.  1008.  An  action  hy  a  surety  for  contri- 
bution if  brought  upon  the  written  evidence 
of  indebtedness  is  governed  by  the  period 
applicable  to  the  instrument  and  if  brought 
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sealed^"  or  unsealed  f^  on  express''^  or  implied^^  contracts  or  implied  trusts  f*  actions 
in  tort;^°  or  mistake  or  fraud  ;^°  to  enforce  rights  accruing  by  virtue  of  statute/" 


on  the  Implied  contract  is  governed  by  the 
period  controUing-  implied  assumpsit.  Bigby 
V.  Douglas  [Ga.]  51  S.  E.  606.  An  ordinance 
under  which  a  city  earned  fees  and  salary 
is  not  a  written  contract  within  the  four- 
year  statute.  City  of  Houston  v.  Stewart 
[Tex.  Civ.  App.]  90  S.  W.  49.  A  written 
agreement  by  an  insured  to  transfer  to  the 
insurer  his  right  of  action  against  any  third 
person  for  causing  the  loss  is  sufficiently 
certain  so  that  the  action  thereon  is  on  a 
written  contract.  Egan  v.  Boston  Ins.  Co., 
110   111.   App.    1. 

50.  The  South  Dakota  statutes  abolishing 
the  distinctions  between  sealed  and  unsealed 
instruments  did  not  reduce  the  limitation 
period  on  sealed  instruments,  20  years,"  pre- 
scribed by  Code  Civ.  Proc.  §  58.  Gibson  v. 
Allen  [S.  D.]  104  N.  W.  275.  It  is  not 
necessary  that  the  seal  be  impressed  upon 
wax  or  other  adhesive  substance  in  order 
to  bring  it  within  the  twenty-year  limita- 
tion governing  sealed  instruments.  The 
■written  -word  "seal"  is  sufficient.  Philip  v. 
Stearns  [S.  D.]  105  N.  W.  467.  An  action 
against  a  county  which  acquired  a  road  un- 
der the  Free  Turnpike  Act,  to  enforce  pay- 
ment of  bonds  issued  by  the  road  is  govern- 
ed by  the  five-year  statute  and  an  action 
against  the  company  by  the  fifteen-year 
statute.  Roush  v.  Vanceburg,  etc..  Turnpike 
Co.,  27  Ky.  L.  R.  542,  85  S.  W.  735.  Ky.  St. 
1903.  §  2514,  prescribing  a  fifteen-year  peri- 
od for  actions  on  bonds  applies  to  a  bond 
taken  by  a  court  commissioner  to  secure 
payment  of  purchase  money  for  lands  of  a 
decedent.  French  v.  Bowling.  27  Ky.  Li.  R. 
639,  85  S.  W.  1182.  An  action  upon  an  im- 
plied promise  to  pay  an  attorney  for  serv- 
ices rendered  under  a  sealed  poTver  of  at- 
torney is  not  upon  a  sealed  instrument  and 
is  not  governed  by  the  twenty-year  limita- 
tion period  applicable  thereto.  Pierce  v. 
Stitt    [Wis.]    105    N.    W.    479. 

51.  The  Arkansas  five-year  statute  cover- 
ing unsealed  instruments  applies  to  unsealed 
city  warrants  or  warrants  to  which  the  seal 
has  been  afRxed  without  authority  of  law. 
Condon    v.    Eureka    Springs,    135    F.    566. 

52.  An  action  to  recover  money  loaned 
is  barred  by  Code  Ala.  1896,  §  2796,  six-year 
statute.  Dacovich  v.  Schley  [C.  C.  A.]  134  F. 
72.  On  promissory  notes,  six  years.  Iowa 
Loan  &  Trust  Co.  v.  Schnase  [S.  D.]  103  N. 
W.  22.  A  mortgagre  is  affected  by  the  limi- 
tation applicable  to  contracts  and  not  to 
judgments  where  a  previous  foreclosure  was 
solely  against  the  land  and  only  partially, 
if  at  all  efficient  as  to  that.  Brown  v.  Cates 
[Tex.]  13  Tex.  Ct.  Rep.  179,  87  S.  W.  1149. 
Tlie  seven-year  statute  bars  an  action 
against  a  surety  regardless  of  the  obligee's 
knowledge  of  the  suretyship.  "Weller  v. 
Ralston  [Ky.]  89  S.  W.  698.  The  personal 
llal)illty  of  shareholders  of  u  National  Bank 
under  U.  S.  Rev.  St.,  §  5151,  for  the  obliga- 
tions of  the  bank,  is  not  a  contract  liability 
within  Ball.  Wash.  Code  §  4800,  subd.  3.  Mc- 
Claine  v.  Rankin,  197  U.  S.  154,  49  Law.  Ed. 
702.  A  loss  under  an  insurance  policy  which 
occurred  prior  to  the  Royal  Decree  of  1889 
extending  the  Civil  Code  to  Porto  Rico,  is 
governed  by  the  twenty-year  period  pre- 
scribed by  the  Spanish  law.     Royal  Ins.   Co. 


V.  Miller,  26  S.  Ct.  46.  A  tax  not  being  a 
debt  nor  founded  upon  contract,  express  or 
implied,  does  not  come  within  either  the 
general  or  special  statutes  of  limitation  of 
Massachusetts.  Bradford  v.  Storey  [Mass.] 
75  N.  E.  256.  The  statute  runs  against  an 
action  on  a  contract  to  Tvaive  limitations  as 
upon  any  other.  Newell  v.  Clark  [N.  H.]  61 
A.    555. 

53.  An  action  to  recover  an  assessment 
for  local  improvements  is  barred  after  six 
years  from  the  date  of  the  judgment  annul- 
ling it.  Dennison  v.  New  York,  182  N.  T.  24, 
74  N.  B.  486.  The  three-year  statute,  Code 
1892,  §  2739,  applies  to  an  obligation  to  re- 
turn usurious  interest  payn^ent  of  which 
was  coerced.  Buntyn  v.  National  Mut.  Bldg. 
&  Loan  Ass'n  [Miss.]  38  So.  345.  The  five- 
year  statute  applies  to  an  action  by  a  sure- 
ty who  has  paid  the  debt,  to  recover  from 
the  principal.  Usher  v.  Tyler,  27  Ky.  D.  R. 
354,  85  S.  W.  166.  Assumpsit  by  a  county  to 
recover  court  costs  is  upon  an  implied  con- 
tract and  is  barred  after  five  years.  Fulton 
County  v.  Boyer,  116  111.  App.  388.  An  ac- 
tion for  services  is  barred  in  three  years. 
Boogher  v.    Roach,    25    App.    D.    C.    324. 

54.  Code  §  158,  bars  an  action  to  recover 
funds  held  on  implied  trust,  after  ten  years 
where  no  demand  is  made.  Dunn  v.  Dunn, 
137  N.  C.  533,  50  S.  E.  212.  Persons  entitled  to 
funds  held  on  an  implied  trust  are  barred 
in  three  years  after  demand  and  refusal.      Id. 

55.  The  section  of  the  Alaska  Civil  Gov- 
ernment Act  prescribing  a  two-year  limita- 
tion for  actions  for  libel,  etc.,  or  any  injury 
to  the  person  or  rights  of  another  not  aris- 
ing on  contract,  applies  to  an  action  for  de- 
ceit. Tudor  V.  Bbner,  93  N.  Y.  S.  1067.  Pub. 
Acts  1895,  p.  297,  c.  224,  bars  an  action  to 
recover  damages  for  injuries  to  land  caused 
by  constructing  a  railroad,  after  five  years. 
Stack  V.  Seaboard  Air  Line  R.  Co.  [N.  C]  51 
S.  E.  1024.  The  one-year  period  prescribed 
for  actions  ex  delicto  applies  to  an  action  for 
damages  for  trespass  in  cutting  down  and 
carrying  away  timber.  Gilmore  v.  Schenck 
[La.]  39  So.  40.  A  prosecution  for  obstruct- 
ing a  highway  is  barred  after  Ave  years. 
Richardson  v.  State  [Tex.  Cr.  App.]  85  S  W 
282. 

56.  Code  Civ.  Proc.  §  338,  subd.  4,  pre- 
scribing a  period  of  three  years  for  relief  on 
the  ground  of  mistake  or  fraud,  does  not 
apply  to  an  action  to  quiet  title  against  a 
deed  alleged  to  have  been  executed  as  a 
mortgage.  DeLeonis  v.  Hammel  [Cal.  App  ] 
82  P.  349.  Code  Civ.  Proc.  §  338  subd. 
4,  prescribing  u.  three-year  period  for  relief 
on  the  ground  of  fraud  and  §  343  prescrib- 
ing a  four-year  period  for  all  other  actions 
not  otherwise  provided  for,  bars  an  action 
for  relief  on  the  ground  of  fraud  not  brought 
within  such  period.  Matteson  v.  Wagoner 
[Cal.]    82  P.   436. 

57.  Civ.  Code  1895,  §  3766,  prescribing  a 
twenty-year  period  for  causes  accruing  to 
individuals  under  statutes  or  by  operation  of 
law  applies  only  where  a  liability  thus  creat- 
ed is  in  favor  of  an  individual  as  distinguish- 
ed from  one  arising  under  the  general  law 
in  favor  of  the  public  at  large.  Bigby  v 
Douglas  [Ga.]  51  S.  E.  606.  Under  Code  Civ'. 
Proc.  §  343,  prescribing  a  period  of  four  years 
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and  an  omnibus  clause  covering  all  actions  not  otherwise  expressly  provided  for.''' 
§  3.     Accrual  of  cause  of  action  and  beginning  of  period.^" — The  statute  com- 
mences to  run  from  the  accrual  of  a  cause  of  action  and  not  before.""     A  cause  of 
action  accrues  when  there  exists  a  demand  capable  of  present  enforcement/^  a 


for  actions  not  otherwise  provided  for  and 
5  338,  subd.  1,  prescribing  a  three-year  peri- 
od for  actions  upon  a  statutory  liability 
other  than  penalty,  mandamus  to  compel 
one's  admission  to  the  office  of  policeman  Is 
barred  after  nine  years.  Parrell  v.  San 
Francisco  County  Police  Com'rs  [Cal.  App.] 
81  P.  674.  A  petition  for  the  appointment 
of  viewers  to  asseps  damag-es  for  vacation  of  a 
street  must  be  presented  within  six  years 
after  confirmation  of  the  plan  vacating-  the 
street,  Act  April  21,  1858,  P.  L.  385,  and  Act 
of  March  27,  1713,  1  Sm.  L.  76.  Tabor  St.,  25 
Super.  Ct.  355;  Butler  St.,  25  Pa.  Super.  Ct. 
357. 

58.  An  action  by  a  lower  riparian  owner 
for  injuries  for  pollution  of  a  -water  course 
is  within  the  one-year  statute.  Code  1896, 
§  2801,  subd.  6.  Tutwiler  Coal,  Coke  &  Iron 
Co.  v.  Nichols  [Ala.]  39  So.  762.  It  was  er- 
ror to  refuse  to  instruct  that  damages  done 
more  than  one  year  prior  to  action  com- 
menced could  not  be  recovered  for.  Id. 
Under  the  equitable  doctrine  of  subrogation, 
an  action  to  establish  anil  enforce  a  lien  of  nu 
assesxnient  paid  is  neither  an  action  at  law 
nor  upon  contract,  nor  upon  a  liability  creat- 
ed by  statute,  and  is,  therefore,  governed  by 
the  ten-year  limitation  prescribed  by  §  4985, 
Eddy  v.  Leath,   6  Ohio  C.  C.   (N.  S.)   249. 

59.  See   4  C.  L.  453. 

eo.  2  Gen.  St.  p.  1976.  §  6,  barring  an  ac- 
tion upon  a  sealed  instrument  upon  which 
no  payment  is  made  within  sixteen  years 
does  not  apply  until  a  cause  of  action  on 
such  instrument  accrues.  Acton  v.  Shultz  [N. 
J.  Eq.]  59  A.  876.  Does  not  apply  where  a 
cause'  of  action  does  not  accrue  within  six- 
teen years.  Id.  Under  Rev.  Codes  N.  D. 
1899,  §  3491a,  the  prescribed  period  begins 
to  run  with  adverse  possession,  and  not  on 
the  date  of  the  first  payment  of  taxes,  ac- 
companied by  adverse  possession.  Schauble 
V.  Schulz  [C.  C.  A.]  137  F.  389.  Where  a 
wife  loaned  money  to  her  husband  and  the 
circumstances  showed  that  there  was  no 
understanding  that  it  should  be  repaid  im- 
mediately it  was  held  a  question  for  the 
Jury  as  to  when  a  cause  of  action  to  re- 
cover it  accrued.  Wilcox  v.  Wilcox  [Mich.] 
102  N.  "W.  954.  Act  March  3,  1887,  c.  359,  §  1. 
24  Stat.  505,  begins  to  run  against  a  suit  by 
a  marshal  to  recover  fees  or  disbursements 
from  the  time  the  service  was  rendered  or 
disbursement  made,  and  not  from  the  expira- 
tion of  his  term  of  office.  Walker  v.  U.  S., 
139  P.  409.  The  limitation  of  two  years  is 
an  essential  condition  of  the  right  to  bring 
an  action  for  wroqisful  death,  and  begins  to 
run  at  once  against  the  beneficiaries.  Arch- 
deacon V.  Cincinnati  Gas  &  Blec.  Co.,  3  Ohio 
N.  P.  (N.  S.)  45.  The  statute  runs  against  a 
purchaser  at  delinquent  tax  sale  from  the 
day  he  was  entitled  to  present  his  certificate 
to  the  county  auditor  and  receive  a  deed. 
Woloott  V.  Holland.  5  Ohio  C.  C.  (N.  S.)  604. 
A  cause  of  action  by  a  share  holder  to  re- 
cover a  tax  dividend  declared  by  a  bank  ac- 
.crues  at  the  time  the  taxes  are  payable. 
Redhead  v.  Iowa  Nat.  Bank  [Iowa]  103  N.  W. 


796.  Where,  notwithstanding  a  guardian's 
removal,  he  continued  to  act  until  his  ward's 
majority,  at  which  time  his  flnal  settlement 
was  confirmed  by  the  probate  court,  a  cause 
of  action  on  his  bond  to  recover  an  amount 
due  accrues  at  such  time.  Wallace  v.  Swep- 
ston  [Ark.]  86  S.  W.  398.  An  action  to  re- 
cover usury  upon  a  series  of  transactions 
■\ccrues  only  when  all  the  transactions  are 
closed.  Slover  v.  Union  Bank  [Tenn.]  89  S. 
W.  399.  A  cause  of  action  to  recover  an  as- 
Ne.<<sment  loan  conditioned  to  become  abso- 
lute when  all  stockholders  paid  their  assess- 
ments does  not  accrue  until  a  reasonable 
time  has  elapsed  within  which  to  collect  such 
assessments.  Steck  v,  Bridgeport  Water  Co., 
24  Pa.  Super.  Ct.  188. 

61.  A  right  of  action  in  one  who  acquires 
from  the  state  land  in  the  adverse  possession 
of  another,  does  not  accrue  until  the  date  of 
the  grant.  Lindsay  v.  Austin  [N.  C]  51  S. 
B.  990.  It  the  settlement  of  a  guardian's  ac- 
count is  not  final  a  cause  of  action  to  falsify 
it  does  not  accrue  until  the  probate  court 
orders  the  amount  paid  over.  Wallace  v. 
Swepston  [Ark.]  86  S.  W.  398.  A  cause  to 
enforce  the  Individual  liability  of  stockhold- 
ers of  a  National  Bank  accrues  as  to  a  state 
statute  when  the  amount  has  been  ascertain- 
ed and  assessed  by  the  Comptroller  of  Cur- 
rency and  not  before.  Rankin  v.  Barton,  26 
S.  Ct.  29.  An  agreement  by  an  insured  to 
assign  to  the  insurer  his  right  of  action 
against  any  third  person  whose  act  shall 
cause  a  loss  is  broken  when  insured  himself 
recovers  on  such  right  of  action.  Egan  v. 
Boston  Ins.  Co.,  110  111.  App.  1.  Creditor 
might  have  sued  insolvent  estate  at  any 
time  between  1857  and  1880.  Nutt  v. 
Brandon  [Miss.]  38  So.  104.  Limitations  do 
lot  begin  to  run  against  an  action  against 
I  city  for  the  vrrongful  diversion  of  a  spe- 
"lal  fund  designated  for  the  payment  of  im- 
provement warrants  until  the  holder  has  no- 
':ice  of  such  diversion.  Hemen  v.  Ballard 
[Wash.]  82  P.  277.  A  cause  of  aetlon  on  city 
warrants  does  not  accrue  until  a  fund  is 
provided  for  their  payment.  Barnes  v. 
Turner,  14  Okl.   284,  78  P.  108. 

Note:  The  decision  purports  to  proceed 
upon  the  rule  that  when  payment  of  town 
warrants  is  to  be  made  out  of  a  particular 
fund,  the  cause  of  action  does  not  accrue 
until  that  fund  is  provided.  This  proposi- 
tion is  based  upon  an  interpretation  of  the 
city's  promise  as  one  to  pay  when  the  money 
is  available,  and  though  denied  in  some  jur- 
isdictions, it  may  possibly  be  regarded  as  es- 
tablished. Lincoln  County  v.  Lunning,  133 
U.  S.  529,  33  Law.  Ed.  766.  Contra,  Wilson 
V.  Knox  County  [Mo.]  28  S.  W.  896.  In  most 
of  the  cases,  however,  it  seems  a  fair  in- 
ference from  facts  not  always  clear  that  it 
never  rested  with  the  warrant-holder  to 
determine  when  the  funds  should  be  avail- 
able; for  the  warrants  were  payable  only 
out  of  money  derived  from  the  general  taxes 
and  appropriated  to  the  special  purpose,  and 
the  creditor  had  no  remedy  on  the  warrants 
if  the  revenues  were  disbursed  in  other  ways. 
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suable  party  against  whom  it  may  be  enforced,"^  and  a  party  who  has  a  present  right 
to  enforce  it,"^  hence,  on  an  obligation  payable  on  demand,  a  cause  of  action  accrues 
at  its  date  f^  but  if  an  extension  is  granted  no  cause  of  action  accrues  until  its  expira- 
tion,°'  and  if  an  obligation  matures  upon  the  happening  of  a  contingency,  no  cause 
accrues  until  it  happens.""  A  permissive  condition  for  accelerated  maturity  does 
not  accelerate  the  accrual  of  the  cause  of  action,"''  but  an  absolute  one  does."'  A 
cause  of  action  for  wrongful  act,  based  on  consequential  as  distinguished  from  direct 
damages,  and  which  involves  an  act  which  might  have  proved  harmless,  accrues  only 
upon  the  actual  occurrence  of  damage,"^  hence,  when  a  nuisance  is  not  necessarily 


See  Sawyer  v.  Colgan,  102  Cal.  283.  In  the 
Oklahoma  case  the  plaintiff  could  plainly 
have  compelled  the  provision  of  the  fund  at 
any  time  by  instituting-  mandamus  proceed- 
ings. Goldman  v.  Conway  County,  10  F.  888. 
The  case  seems,  therefore,  a  questionable  ex- 
tension of  the  general  principle  relied  on. 
See,  however,  Davis  v.  Commissioners  of  Lin- 
coln County,  23  Nev.  262. — 18  Harv.  L.  R.  230. 

Xote:  The  right  of  action  of  a  vendee  to 
recover  payments  made  under  a  parol  con- 
tract for  the  sale  of  land  does  not  accrue 
until  the  vendor  repudiates  the  contract. 
Collins  V.  Thayer,  74  111.  138;  Walker  v. 
"Walker,  21  Ky.  L.  B.  1521,  65  S.  W.  726; 
Lyttle  V.  Davidson,  23  Ky.  K  R.  2262.  67  S. 
W.  34. — From  note  to  Durham  V.  Wick  [Pa.] 
105  Am.  St.  Rep.   797. 

(S2.  A  cause  of  action  on  a  guardian's  bond 
to  recover  an  amount  due  from  the  guar- 
dian accrues  at  the  time  the  guardianship  is 
terminated  if  there  be  a  person  capable  of 
suing  therefor.  Wallace  v.  Swepston  [Ark.] 
86  S.  W.  398.  Under  Rev.  St.  1898,  |§  4221, 
subd.  4,  4251,  where  at  the  time  a  cause  of 
action  cognizable  In  chancery  accrues,  there 
is  no  person  in  existence  authorized  to  sue, 
the  action  is  not  barred  until  20  years. 
Stehn  V.  Hayssen  [Wis.]    102  N.  W.  1074. 

63.  There  is  no  person  in  existence  to 
bring  an  action  in  favor  of  the  estate  of  a 
decedent  which  arises  after  his  death  until 
an  executor  or  administrator  is  appointed. 
Stehn   V.    Hayssen    [Wis.]    102   N.   W.    1074. 

64.  On  demand  paper.  Luther  V.  Craw- 
ford, 116  111.  App.  351.  On  city  warrants 
payable  on  demand,  at  the  date  of  delivery.. 
Condon  v.  Eureka  Springs,  135  F.  566.  A 
right  of  action  against  sureties  on  demand 
paper  "accrues  *on  the  date  of  delivery. 
Newell  V.  Clark  [N.  H.]  61  A.  655.  An  ac- 
tion to  recover  money  deposited  with  one 
to  be  delivered  to  another  accrues  at  the 
date  of  delivery  though  the  beneficiary  is  ig- 
norant of  the  delivery.  Commonwealth  Title 
Ins.  &  Trust  Co.  v.  Folz,  23  Pa.  Super.  Ct. 
558.  One  who,  intrusted  with  another's 
money,  negligently  loans  it  to  an  Insolvent 
is  not  liable  to  the  owner  unless  demand  is 
made  within  the  period  of  limitations. 
Hitchcock  v.  Casper  [Ind.]  73  N.  B.  264.  A 
cause  of  action  for  contributlcm  amon^  joint 
tort  feasors  accrues  when  one  pays  the  whole. 
The  Conemaugh,   135   F.   240. 

65.  Iowa  Lioan  &■  Trust  Co.  v.  McMurray 
[Iowa]  105  N.  W.  361.  Where  an  Indorser  of 
demand  paper  waives  demand  for  payment 
at  the  time  it  was  to  have  been  paid,  a 
cause  of  action  against  him  does  not  accrue 
until  subsequent  demand  and  notice  within 
a  reasonable  time.  Hampton  v.  Miller 
[Conn.]    61   A.    952. 


60.  On  a  contract  made  to  become  due  on 
the  happening  of  a  contingency.  Noyes  v. 
Toung  [Mont.]    79    P.   1063. 

67.  That  default  in  payment  of  interest 
shall  mature  the  obligation  at  the  option  of 
the  holder.  Blakeslee  v.  Holt,  116  111.  App. 
83.  A  cause  of  action  on  a  note  payable  in 
instalments,  though  the  entire  note  might 
be  paid  at  any  time,  accrues  at  the  maturity 
of  each  instalment.  Bissell  v.  Forbes  [Cal. 
App.]  82  P.  698.  A  provision  in  a  mortgage 
accelerating  maturity  upon  failure  to  pay  in- 
stalments of  interest  when  due  is  for  the 
benefit  of  tlje  mortgagee  only  and  limitations 
do  not  run  from  default  but  only  from  ma- 
turity according  to  terms.  White  v.  Krutz, 
37  Wash.  34,  79  P.  495. 

68.  Snyder  v.  Miller  [Kan.]  80  P.  970,  hold- 
ing that  such  provision  is  for  the  benefit  of 
both  parties  and  either  is  entitled  to  any 
advantage  arising  by  virtue  of  it. 

69.  A  cause  of  action  against  a  register 
of  deeds  who  fails  to  correctly  register  a 
conveyance  accrues  when  the  vendee  is  de- 
prived of  his  property  by  reason  thereof  and 
not  at  the  time  the  mistake  was  made. 
State  V.  McClellan,  113  Tenn.  616,  85  S.  W. 
267. 

NOTE.  Against  public  officials:  The  prin- 
cipal case  is  noteworthy  in  that  the  ■  ques- 
tion involved  as  to  the  time  of  accrual  of 
the  action  has  never  before  been  passed  upon 
by  this  court.  And  the  authorities  upon  the 
doctrine  enunciated  are  conflicting.  State 
v.  Grizzard,  117  N.  C.  105;  Betts  v.  Norris,  21 
Me.  314,  38  Am.  Deo.  264,  in  which  latter  case 
a  strong  dissenting  opinion  supports  the 
holding  in  the  principal  case.  These  deci- 
sions seem  to  overlook  the  essential  ele- 
ments necessary  to  actions  against  public 
officers.  Mechem,  Public  Officers,  §  674.  The 
case  of  Wilcox  v.  Plummer,  4  Pet.  [U.  S.]  172, 
7  Law.  Ed.  821,  Is  frequently  cited  as  oppos- 
ed to  the  principal  holding.  But  this  action 
was  based  upon  a  breach  of  contract  arising 
out  of  the  relation  of  attorney  and  client,  and 
did  not  involve  a  neglect  of  official  duty. 
Hence,  it  was  held  a  cause  of  action  imme- 
diately resulted  from  the  breach  which  is 
consistent  with  the  general  rule.  So,  too. 
Kerns  v.  Schoonmaker,  4  Ohio,  331,  and  La- 
throp  V.  Snellbaker,  6  Ohio  St.  276,  are  cit- 
ed as  contrary  to  the  principal  case;  but  a 
distinction  is  to  be  noted  here,  in  that  the 
plaintiffs  In  these  cases  could  have  them- 
selves determined  the  invalidity  of  the  bonds 
in  suit;  and  upon  execution  issued  their  right 
of  action  against  the  defendant  justices  of 
the  peace  would  have  been  complete.  Steel 
V.  Bryant,  49  Iowa,  116;  followed  in  Moore 
V.  McKinley,  60  Iowa,  367;  Hartford  v.  Water- 
man,   26    Conn.    324;    People,    to    the   Use    of 
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injurious  but  becomes  so,  and  inflicts  intermittent  damage,  the  cause  of  action  ac- 
crues at  the  time  the  injury  is  inflicted  and  not  before/"  A  creditor's  cause  of 
action  to  assail  a  fraudulent  conveyance  does  not  accrue  until  he  reduces  his  claim  to 
judgment^^  and  the  purchaser  talces  adverse  possession  of  the  property  J''  A  cause 
of  action  in  a  remainderman  relative  to  the  estate  does  not  accrue  during  the  con- 
tinuance of  the  life  estate''  unless  he  has  a  right  to  maintain  an  action.'*  Actions 
accrue  on  divisible  accounts  for  labor  at  the  time  the  service  is  performed  unless  a 
contrary  intention  is  shown,'"  but  when  there  is  an  undertaking  or  agency  which 
requires  a  continuation  of  services,  the  statute  does  not  run  until  the  termination 
of  the  agency  or  undertaking.'^  If  a  right  be  either  in  action  or  in  possession,  the 
bar  does  not  run  against  the  action  while  the  right  of,  or  remedy  by,  possession  is 
being  exercised."  Thus  it  does  not  run  in  favor  of  a  mortgagee  in  possession'^  nor 
against  the  right  to  redeem  from  a  mortgage  so  long  as  the  relation  of  mortgagor 
and  mortgagee  exists.'" 


Tritch  V.  Cramer,  15  Colo.  155,  are  relied  on 
in  the  decision  of  the  principal  case,  and 
seem  to  represent  the  weight  of  reason,  if 
not  of  authority. — 3  Mich.  L,.  R.  674. 

70.  Damage  caused  to  adjacent  lands  by 
failure  to  keep  a  ditch  open.  St.  Louis  S.  "W. 
B.  Co.  V.  Morris  [Ark.]  89  S.  W.  846.  A 
cause  of  action  for  injuries  to  property  be- 
cause of  smoke  from  railroad  premises  ac- 
crues as  each  successive  injury  occurs. 
Kuhn  V.  Illinois  Cent.  R,  Co.,  Ill  111.  App. 
323.  In  an  action  for  damages  to  real  prop- 
erty from  a  private  nuisance  continuous  but 
not  permanent  in  character,  the  flve-year 
statute  does  not  commence  to  run  at  the 
beginning  of  the  nuisance  but  only  from  oc- 
currence of  damage.  Pickens  v.  Coal  River 
Boom  &  Timber  Co.  [W.  Va,]  50  S.  E.  872. 
Damage  for  five  years  may  be  recovered 
though  the  nuisance  and  damage  began  more 
than  five  years  before  action  was  brought. 
Id.  'Where  an  Injury  to  crops  and  land  is 
caused  by  the  negligent  construction  of  a 
railroad  embankment  which  arrested  and 
held  upon  said  lands  the  flood  waters  of  a 
natural  stream,  the  cause  of  action  accrues 
at  the  date  of  the  injury  and  not  at  the  date 
of  the  construction  of  the  embankment. 
Chicago,  etc.,  B.  Co.  v.  Mitchell  [Neb.]  104 
N.  W.  1144. 

71.  "Watt  V.  Morrow  [S.  D.]  103  N.  "W.  45, 
and  cases  cited.  Since  an  action  in  the  na- 
ture of  a  creditor's  bill  to  reach  property 
fraudulently  conveyed  cannot  ordinarily  be 
maintained  until  the  claim  has  been  reduc- 
ed to  Judgment,  limitations  do  not  run  un- 
til judgment  Is  obtained.  Ainsworth  v. 
Boubal    [Neb.]    105   N.   "W.    248,    disapproving 

.Gillespie   v.   Cooper,    36   Neb.    775,    55    N.    W. 

'302. 

73.  Not  where  the  change  of  possession 
was  colorable  only,  the  grantor  remaining 
In  possession  claiming  to  be  agent  of  his 
wife  who  asserted  that  she  was  tenant  of 
the  purchaser  who  It  does  not  clearly  ap- 
pear was  bona  fide.  Baldwin  &  Co.  v.  Wil- 
liams [Ark.]   86  S.  "W.  423. 

73.  Bechdoldt  v.  Bechdoldt,  217  111.  537, 
75  N.  B.  557;  Pryor  v.  "Winter  [Cal.]  82  P. 
202;  Collins  v.  Paepcke-Leicht  Lumber  Co. 
[Ark  ]  84  S.  "W.  1044.  Bight  of  possession. 
Hubbird  v.  Coin  [C.  C.  A.]  137  F.  822.  Not 
against  the  heirs  of  a  married  woman  m 
favor   of  a   grantee   of  her  husband  of  land 


belonging  to  the  married  woman  until  the 
death  of  her  husband  and  consequent  ces- 
sation of  his  tenancy  by  the  curtesy.  "Wilson 
V.  Frost,  186  Mo.  311,  85  S.  "W.  375.  Not  in 
favor  of  one  holding  under  a  life  tenant  as 
against  the  remainderman  until  the  death 
of  the  life  tenant.  Holders  of  a  tax  deed 
conveying  only  the  life  estate.  Smith  v. 
Proctor  [N.  C]  51  S.  B.  889.  Not  against  a 
reversioner  until  the  expiration  of  the  in- 
termediate estate.  Dickinson  v.  Griggsville 
Nat.  Bank,  111  111.  App.  183. 

74.  As  where  the  premises  are  In  the 
adverse  possession  of  a  stranger.  Elcan  v. 
Childress  [Tex.  Civ.  App.]  89  S.  "W.  84. 
Where  Infant  remaindermen  have  a  right  of 
action  to  have  their  interests  determined, 
limitations  run  during  the  existence  of  the 
particular  estate.  Hubbird  v.  Coin  [C.  C. 
A.]   137  F.   822. 

75.  St.  Louis,  etc.,  R.  Co.  v.  Love  [Ark.] 
86  S.  W.  395.  The  right  of  action  of  a  prin- 
cipal to  recover  money  collected  for  him  by 
an  agent  whose  duty  It  is  to  remit  without 
an  accounting  accrues  at  the  date  of  the  col- 
lection. Jewell  V.  Jewell's  Bstate  [Mich.]  102 
N.  W.  1059.  An  account  for  services  ren- 
dered during  a  period  of  twenty  years  the 
Items  of  w^hich  are  made  up  from  letters  re- 
ceived during  such  period  is  not  a  book  ac- 
count current  within  Rev.  St.  1899,  §  4278, 
providing  that  a  cause  of  action  on  an  account 
current  does  not  accrue  until  the  date  of 
the  last  Item.  Sidway  v.  Missouri  Land  &  Live 
Stock  Co.,  187   Mo.    649,   86   S.   W.   150. 

76.  Continuous  service  as  attorney  for 
seventeen  years.  Wilson  v.  Miller  ["Va.]  51 
S.  E.  837. 

77.  When  the  refusal  to  purchase  or  sell 
a  tract  of  land  is  given  in  consideration  of  a 
loan  for  which  the  note  is  executed,  with  the 
agreement  that  the  right  thus  accorded  is 
to  be  terminated  on  payment  of  the  note, 
held  that  the  agreement  of  the  parties  is  the 
law  of  the  case  and  that  under  the  agree- 
ment the  prescription  of  the  note  was  not 
Its  payment  and  that  moreover  the  agree- 
ment embodying  as  It  did  a  species  of  pledge 
operated  as  a  constant  interruption  of  pre- 
scription. Succession  of  Darton,  113  La,  875, 
37  So.   861. 

78.  One  in  possession  under  a  void  fore- 
closure   sale    is    a   mortgagee    in    possession. 
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As  hefween  stockholder,  corporation,  and  creditors.^" — On  a  stock  subscription, 
contract  not  payable  in  full  presently  but  subject  to  calls,  limitations  do  not  run 
until  a  call  is  made,"  and  a  call  need  not  be  made  within  the  statutory  period  from 
date  of  subscription.*^  The  levy  of  an  assessment  which  is  afterwards  rescinded 
does  not  start  limitations  as  to  a  subsequent  assessment.*^ 

Mistake  and  fraud.^^—A  cause  of  action  for  mistake*^  or  fraud*^  accrues  at  the 
time  it  was,  or  by  the  exercise  of  ordinary  diligence  should  have  been  discovered; 
and  a  party  who  has  at  hand  means  by  which  fraud  could  have  been  readily  dis- 
covered, and  such  means  would  have  been  used  by  a  person  of  ordinary  diligence, 
is  h.eld  in  law  to  have  notice  of  everything  which  such  means  would  have  disclosed,*'' 
but  the  period  is  not  extended  as  to  others  than  the  parties  to  the  fraud  and  their 


privies."" 

Investment  Securities  Co.  v.  Adams,  37  Wash. 
211,   79   P.   625. 

79.  This  rule  applies  as  to  one  holding 
under  a  mortgagee  who  was  placed  in  pos- 
session as  such.  Catlin  v.  Murray,  37  Wash. 
164.    79  P.  605. 

80.  See  4  C.  Lu  456.  See,  also,  Corpora- 
tions,   5    C.    Li.    764. 

81.  Cook  V.  Carpenter,  212  Pa.  165,  61  A. 
799.  Under  Civ.  Code  §  332,  subd.  1,  a  cause 
of  action  does  not  accrue  on  the  liability  of 
stockholders  on  unpaid  stock  until  levy  of 
an  assessment.  Union  Sav.  Bank  v.  Leiter, 
145  Cal.  696,  79  P.  441. 

82.  Cook  V.  Carpenter,  212  Pa.  165,  61  A. 
799. 

83.  Union  Sav.  Bank  v.  Leiter,  145  Cal. 
696.   79  P.   441. 

84.  See  4   C.  L.   457. 

85.  See  4  C.  L.  457.  Cause  of  action  for 
mistake  accrues  at  the  time  the  mistake  was, 
or  by  the  exercise  of  ordinary  diligence 
should  have  been,  discovere.d.  Ky.  St.  1903, 
§§  2515,  2519.  German  Security  Bank  v. 
Columbia  Finance  &  Trust  Co.,  27  Ky.  Li.  R. 
581,  85  S.  W.  761.  A  cause  of  action  to  re- 
form a  deed  for  mistake  accrues  at  the  time 
such  mistake  is  discovered.  Garst  v. 
Brutsohe   [Iowa]   105  N.  W.  452. 

86.  Boren  v.  Boren  [Tex.  Civ.  App:]  85  S. 
W.  48.  Must  be  brought  within  four  years 
from  the  discovery  of  fraud  or  such  facts 
and  circumstances  as  are  indicative  thereof 
and  if  followed  up  would  lead  to  its  discov- 
ery. Weckerly  v.  Taylor  [Neb.]  103  N.  W. 
1065.  Where  a  tax  is  refunded  in  reliance 
on  a  .fraudulent  certificate  that  it  had  been 
worked  out,  an  action  does  not  accrue  until 
the  money  is  refunded  and  the  fraud  dis- 
covered. Walla  AValla  County  v.  Oregon 
H.  &  Nav.  Co.  [Wash.]  82  P.  716.  Where  one 
standing  In  a  fiduciary  relation  to  another 
practiced  fraud  upon  him  and  concealed  the 
facts.  Barnes  v.  Huffman,  113  111.  App.  226. 
Code  1904,  art.  57,  §  14,  applies  to  a  fraudu- 
lent transaction  and  a  subsequent  conceal- 
ment of  it  from  the  defrauded  party  by  the 
person  who  practiced  the  fraud.  New  Eng- 
land Mut.  Life  Ins.  Co.  v.  Swain  [Md.]  60 
A.  469.  Code  §  155,  applies  only  when  the 
ground  of  the  action  is  fraud  or  mistake 
and  runs  from  the  discovery  of  the  fraud 
or  mistake  and  not  from  the  discovery  of 
rights  hitherto  unknown.  Bonner  v.  Stotes- 
bury  [N.  C]  51  S.  B.  781.  Right  to  assail 
a  fraudulent  conveyance.  Fidelity  Nat.  Bank 
v.  Adams,  38  Wash.  75,  80  P.  284.  Burns' 
Ann.  St.   1901,   §   301,  suspending  the  general 


statute  in  cases  of  fraud  until  the  fraud  is 
discovered,  applies  to  an  action  by  a  ward, 
after  the  termination  of  her  guardianship 
by  marriage,  to  recover  funds  remaining  in 
his  hands,  §§  2557,  2558,  special  statutes  re- 
lative to  final  settlements  do  not.  Roberts 
V.  Smith    [Ind.]   74  N.  E.  894. 

Concealed  frnnd,  if  not  -vrithin  the  statu- 
tory exception  does  not  suspend  the  statute. 
Pietsch  V.  Milbrath,  123  Wis.  647,  101  N. 
W.  388,  102  N.  W.  342. 

Note:  In  construing  statutes  of  limita- 
tions containing  no  exemption  clauses,  some 
courts  have  been  inclined  to  deny  the  defense 
to  one  who  has  concealed  the  existence  of 
the  plaintiff's  cause  of  action  for  the  statu- 
tory period.  Cf.  First,  etc..  Corporation  v. 
Field,  3  Mass.  201.  Several  of  these  deci- 
sions, hOT^ever,  may  perhaps  be  explained 
on  the  ground  that  in  their  jurisdiction 
there  were  no  equity  courts  to  relieve  the 
plaintiff  against  its  effect.  And  the  better 
opinion  certainly  holds  that  ho  exception 
can  be  read  into  such  a.  statute.  Board, 
etc.  of  Somerset  v.  Veghte,  44  N.  J.  Law,  509. 
When,  as  in  the  present  case,  the  legislature 
has  provided  that  causes  of  action  based 
upon  fraud,  which  have  been  concealed,  shall 
not  be  deemed  to  have  accrued  until  dis- 
covered, it  would  seem  clear  that  according 
to  a  well  recognized  canon  of  statutory  con- 
struction causes  of  action  not  based  on 
fraud  should  not  be  entitled  to  the  same 
exemption.  See  Amy  v.  City  of  Watertown, 
22  P.  418,  420.  The  present  case,  therefore, 
seems  preferable  to  a  contrary  decision 
reached  under  a  similar  statute  in  Iowa.  Cf. 
District  etc.,  of  Boomer  v.  French,  40  Iowa 
601. — 18  Harv.  L.  R.  623. 

87.  Boren  v.  Boren  [Tex.  Civ.  App.]  85 
S.  W.  48.  One  induced  by  fraud  to  execute 
a  conveyance  of  land  in  which  he  had  a 
remainder  interest  under  a  will  is  barred 
where  he  does  not  maintain  action  for  23 
years  during  the  whole  of  which  period  he 
could  have  ascertained  the  fraud  from  the 
records  of  the  probate  court.  Id.  Evidence 
held  to  show  that  one  induced  by  fraud  to 
purchase  bank  stock  should  have  discovered 
the  fraud  more  than  the  statutory  period 
before  action  was  brought.  Meehan  v  Peck 
[Ky.]  89  S.  W.  491.  Whether  a  defrauded 
party  sued  within  the  statutory  period  after 
he  discovered  or  by  the  exercise  of  ordinary 
diligence  should  have  discovered  fraud  in 
the  conduct  of  an  insurance  agent,  held  a 
question  for  the  jury.  New  England  Mut. 
Life    Ins.    Co.    v.    Swain    [Md.]    60    A.    469. 
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§  4.  Time  tolled  and  computation  of  period.^^ — Besides  the  circumstances 
enumerated  ia  the  statute  as  postponing  or  interrupting  it,°°  the  commencement  of 
an  action  in  a  court  of  competent  jurisdiction  tolls  the  statute"^  as  to  the  cause  of 
action  stated,  but  not  as  to  others  for  the  same  subject-matter.'^  An  action  by  a 
ward  against  her  former  guardian,  and  a  surety  on  his  bond  to  falsify  and  surcharge 
his  account,  does  not  toll  the  statute  as  to  the  heirs  and  administrator  of  a  deceased 
surety  not  a  party."'  It  is  tolled  by  a  recognition  of  the  obligation  and  attempt 
to  perform  it.°*  The  giving  of  securities  in  conditional  payment  of  a  debt  tolls  the 
statute  as  to  a  right  of  action  on  the  debt  during  the  currency  of  the  securities.'^ 
An  agreement  extending  time  of  payment  suspends  the  operation  of  the  statu te,°° 
but  a  request  for  an  extension  is  insufficient  in  the  absence  of  an  acceptance."  Where 
a  judgment  is  severed  and  a  portion  only  appealed  from,  the  appeal  does  not  sus- 
pend the  statute  as  to  the  portion  from  which  no  appeal  was  taken."*  The  issuance 
of  execution  on  a  judgment  tolls  the  statute  as  to  an  action  to  enforce  it.""  A  judg- 
ment against  a  widow  and  heirs,  establishing  a  debt  against  a  decedent  whose  estate 
had  not  been  administered,  tolls  the  statute  as  to  such  debt.^  The  statute  is  tolled 
where  in  a  partition  suit  a  party  consents  to  a  decree  recognizing  a  lien  on  his  in- 
terest in  the  tract."  ^¥here  a  note  and  mortgage  stipulate  for  an  accelerated  ma- 
turity of  postponed  payments  in  case  of  default  of  payment  of  taxes,  on  the 
mortgaged  premises  or  earlier  instalments  of  the  debt,  and  default  is  made,  the 
statute  is  started  to  run  and  is  not  tolled  by  the  payment  of  taxes  by  a  purchaser 
from  the  mortgagor  who  did  not  assume  the  mortgage.''  The  death  of  a  co-mortgagor 
does  not  toll  the  statute  as  to  the  surviving  mortgagor.* 

§  5.  What  is  commencement  of  action.  A.  In  general.^ — An  action  is  com- 
menced by  filing  a  complaint  and  the  issuance  of  summons.'  The  filing  must  be 
bona  fide'  but  the  complaint  need  not  be  verified'  and  the  summons  need  not  be  de- 
livered to  the  sheriff  for  service."  A  cause  of  action  timely  brought  attaches  time- 
liness as  to  the  parties  to  all  proceedings  therein  which  do  not  assert  a  new  cau.se 


88.  Bill  alleging-  "divers  persons"  combin- 
ed to  defraud  does  not  show  a  right  to 
sue  after  the  termination  of  the  statutory 
period.     Jones   v.    Rogers    [Miss.]    38    So.    742. 

80.     See  4  C.  L.  458. 

90.  See  post,   §  6. 

91.  Jurisdiction  dependent  on  the  amount 
in  controversy  is  fixed  by  the  ad  damnum 
clause  of  the  complaint.  McLaury  v.  Wat- 
elsky  [Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  404, 
87   S.  W.   1045. 

92.  The  commencement  of  an  action  in 
ejectment  does  not  toll  the  statute  as  to 
a  cause  of  action  for  the  same  land  based 
on    title    subsequently    acquired.     Covington 

■  V.    Berry    [Ark.]    88   S.   W.    1005. 

93.  Such  action  in  equity  did  not  lift  the 
estate  out  of  the  probate  court.  Wallace  v. 
Swepston    [Ark.]    86  S.  W.   398. 

94.  "Where  drainage  commissioners  recog- 
nize their  obligation  to  alter  a  certain  out- 
let.    Kreiling  v.  Northrup,   116   111.   App.   448. 

95.  Davis'  Adm'x  v.  Davis  [Va.]  51  S. 
E.  216. 

96.  An  extension  agreement  executed  by 
a  mortgagor  is  binding  on  his  subsequent 
grantee.  White  v.  Krutz,  37  Wash.  34,  79 
P.    495. 

97.  Woolwine  v.  Storrs  [Cal.]  82  P.  434. 
Evidence  held  to  show  that  a  requested 
extension  had  not  been  granted  and  that 
there  had  been  no  written  acknowledgment 
of  the  debt  within  the  statutory  period.     Id. 


98.  Britton  v.  Matlock  [Tex.  Civ.  App.] 
14  Tex.    Ct.   Rep.   55,   89    S.  W.   1092. 

99.  Ackiss'  Bx'rs  v.  Satchel  [Va.]  52  S. 
E.   378. 

1.  Gates  V.  Field  [Tex.  Civ.  App.]  85  S. 
W.    52. 

2.  Moon's  Adm'x  v.  Highland  Develop- 
ment   Co.    [Va.]    52    S.    E.    209. 

3.  By  payment  of  such  taxes  he  did  not 
waive  his  right  nor  estop  himself  to  plead 
the  statute  against  an  action  to  foreclose. 
Snyder  v.   Miller   [Kan.]    80   P.   970. 

4.  Hibernia  Sav.  &  Loan  Soc.  v.  Boland, 
145   Cal.    626,   79    P.    365. 

5.  See  4  C.  L.  459. 

6.  The  filing  of  the  praecipe  and  the  is- 
suance of  the  summons.  Colonial  Mutual 
Fire    Ins.    Co.    v.    Bllinger,    112    111.    App.    302. 

7.  Handing  the  clerk  a  petition  with  in- 
structions to  indorse  upon  it  an  entry  of 
filing  and  to  issue  process  but  "to  hold  it" 
until  further  notice  is  not  the  filing  of  a 
suit  or  commencement  of  an  action  under 
Civ.  Code  1895,  §  4973,  until  the  instructions 
are  withdrawn.  Jordan  v.  Bosworth  [Ga.] 
51  S.  E.   755. 

8.  Under  Ky.  St.,  1903,  §  2524,  providing 
that  an  action  is  commenced  when  the  first 
process  is  issued  in  good  faith  and  Code 
Civ.  Prao.  §  39,  that  it  is  commenced  by 
filing  the  petition  and  causing  a  summons 
to  issue,  the  petition  need  not  be  verified 
when  filed.  City  of  Dayton  v.  Hirth,  27  Ky. 
L.   R.    1209,    87   S.   W.    1136. 
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of  action/"  but  where  a  mortgagee  in  foreclosing  does  not  claim  all  the  relief  he  is 
entitled  to,  he  cannot,  after  the  bar  of  the  statute  is  complete,  have  a  decree  for  the 
remainder.^^  If  the  record  of  appeal  does  not  show  the  date  of  commencement 
of  the  action,  it  will  be  deemed  commenced  at  the  date  of  filing  an  amendment, 
which  date  appears.^^ 

(§  5)  B.  Amendment  of  pleading}^ — An  amendment  founded  on  the  same 
wrong  and  pleading  the  same  substantial  facts  as  the  original  complaint,  but  in 
different  form,^*  or  containing  a  re-statement  of  the  cause  in  different  terms,^^  or 
which  eliminates  needless  particularity,^"  or  corrects  a  defect  in  the  original  com- 
plaint,^^ or  states  additional  reasons  for  defendant's  liability,^*  or  claims  a  different 
measure  of  damages,^"  and  which  does  not  change  the  cause  of  action  originally 
relied  upon,^°  for  the  purpose  of  limitations,  relates  back  to  the  date  of  filing  the 
original  complaint;  but  one  setting  up  a  different  cause  of  action,^^  or  which  sets 
up  a  claim  not  asserted  in  the  original  complaint,^^  or  an  amendment  to  a  com- 


9.     Rich  V.  Scalio,  115  111.  App.  166. 

10.  A  supplement  to  a  petition  filed  after 
the  bar  of  the  statute  was  complete  held 
nit  to  set  up  a  different  cause  of  action. 
Citizens'  State  Bank  v.  Jess  [Iowa]  103  N. 
"W.  471.  Limitations  do  not  run  against  the 
rights  of  non  purchasing  stockholders  of  a 
joint  stock  realty  association  to  compel 
stockholders  who  had  purchased  assets  of 
the  association  and  their  vendees  to  refund, 
during  the  pendency  of  a  suit  to  wind  up  the 
affairs  of  the  company.  Randolph  v.  Nichol 
[Ark.]  84  S.  W.  1037.  A  suit  to  foreclose 
a  mortgage  if  timely  commenced  is  not 
barred  as  to  one  who  acquired  title  from 
the  mortgagor  who  intervenes  after  the 
bar  is  complete.  Less  v.  English  [Ark.]  87 
S.  W.  447.  A  proceeding  to  revise  a  Joint 
judgment  is  commenced  when  some  of  the 
plaintiffs  have  been  made  parties  to  the 
petition  in  error  and  have  appeared  and 
commenced  as  to  all  persons  united  in  inter- 
est who  have  not  been  made  parties.  Sni- 
der's  Bx'rs  v.  Young  [Ohio]  74  N.  B.  822. 
A  reorganized  corporation  "which  has  cove- 
nanted to  save  receivers  harmless  from  lia- 
bility incurred  by  them  in  the  management 
of  the  road  cannot  plead  limitation  to  an 
action  on  a  judgment  for  injuries  recovered 
in  ah  action  against  the  receivers.  Baer 
V.    Brie   R.    Co.,    95   N.   T.   S.    486. 

11.  Dubois  V.  Martin  [Neb.]   99  N.  "W.  267. 

12.  St.  Louis,  etc.,  R.  Co.  v.  Love  [Ark.]  86 
S.  W.   395. 

13.  See  4  C.  L.  460. 

14.  Terre  Haute  &  I.  R.  Co.  v.  Zehner 
[Ind.]  76  N.  B.  169.  An  amendment  which 
differs  from  the  original  only  in  the  allega- 
tions as  to  the  manner  in  which  the  negli- 
gence took  place,  relates  back.  Town  of 
Cicero  v.  Bartelme,  114  111.  App.  9.  Original 
complaint  and  amendment  held  not  to  allege 
that  the  accident  complained  of  occurred  at 
different  places.  Id.  Amendment  to  a  cause 
of  action  for  negligence  in  so  operating  a 
street  car  as  to  collide  with  plaintiff  held 
not  to  set  up  a  different  cause  of  action. 
South  Chicago  City  R.  Co.  v.  Kinmare,  216 
111.  451,  75  N.  E.  179. 

15.  Merchants  Loan  &  Trust  Co.  v.  Bouch- 
er, 115  111.  App.  101;  "Wabash  R.  Co.  v.  Bhy- 
mer,  112  111.  App.    225. 

16.  Eliminates  needless  particularity  in 
describing  the  tort  complained  of  and  the 
means    adopted   in    effecting   it.     Hopkins   v. 


St.    Louis,   B.    &   S.   R.   Co.,   112    111.   App.    364. 

17.  Changing  the  name  of  the  payee  in 
a  promissory  note  sued  on.  Ball  v.  Lowe 
[Cal.  App.]  81  P.  1113.  An  amendment  strik- 
ing out  the  words  "as  executors"  after  the 
names  of  defendants  does  not  set  up  a  dif- 
ferent cause  of  action.  Kerrigan  v.  Peters, 
108  App.  Div.   292,   95  N.   T.  S.   723. 

18.  City  of  Louisville  v.  Robinson's  Bx'r 
27   Ky.   L.   R.    375,   85    S.   W.    172. 

19.  Scanlon  v.  Galveston,  etc.,  R.  Co.  [Tex. 
Civ.   App.]    86    S.    W.    930. 

20.  A  complaiht  alleging  that  one  in- 
jured by  the  negligence  of  defendant  was 
defendant's  servant  may  be  amended  to 
allege  that  he  was  the  servant  of 
a  third  person.  Herbstritt  v.  Lackawan- 
na Lumber  Co.,  212  Pa.  495,  61  A.  1101. 
Where  the  original  claim  filed  against 
a  decedent's  estate  Is  based  on  a  judg- 
ment and  an  amended  one  upon  a  check 
and  money  loan,  such  amendment  relates 
back  where  it  is  made  to  appear  that  the 
original  and  amended  claims  pertain  to  the 
same  transaction.  Carter  v.  Pierce,  114  111. 
App.    589. 

21.  A  complaint  alleging  certain  acts  of 
negligence  cannot  be  amended  after  the 
period  has  elapsed  by  alleging  other  acts. 
"Wabash  R.  Co.  v.  Bhymer,  214  111.  579,  73 
N.  E.  879.  Amendment  to  a  petition  to  en- 
force the  payment  of  bonds  held  to  set  up 
a  different  cause  of  action.  Roush  v.  "Vance- 
burg,  etc..  Turnpike  Co.,  27  Ky.  L.  R.  542,  85 
S.  "W.  735.  A  complaint  alleging  an  uncon- 
ditional promise  to  pay  cannot  be  amended 
to  allege  a  conditional  promise.  Rogers  v 
Byers  [Cal.  App.]  81  P.  1123.  Does  not  re- 
late back,  and,  though  allowed,  the  statute 
may  be  set  up.  Serrell  v.  Forbes,  106  App 
Div.  482,  94  N.  T.  S.  805.  An  amendment 
bringing  m  new  parties  after  the  cause  against 
them  is  barred  cannot  be  allowed.  City  of 
Louisville  v.  Robinson's  Ex'r.  27  Ky.  L.  R. 
375,  85  S.  "W.  172.  A  new  party  defendant 
cannot  be  brought  in  by  amendment  after 
the  statute  has  run.  Anderson  v.  Atchison 
etc.,  R.  Co.  [Kan.]  80  P.  946.  Bnt  sec  Sni- 
der's  Ex'rs  v.  Young  [Ohio]  74  N.  E.  822 
holding  that  a  petition  in  error  may  be 
amended  by  adding  names  of  persons  who 
have  been  omitted  and  such  amendment  may 
be  made  after  the  limitation  period  has 
elapsed. 

22.  A    complaint    alleging    negligence    by 
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plaint  which  did  not  state  a  cause  of  action,^'  does  not,  and,  if  filed  after  the  statute 
has  run,  is  open  to  demurrer.^*  Whether  an  amendment  sets  up  a  different  cause 
of  action  is  a  question  of  law.^'  A  reply  filed  after  the  bar  is  complete  relates  back 
to  the  commencement  of  the  action.^? 

(§5)  C.  After  nonsuit  or  dismissal.^'' — In  many  states  it  is  provided  by  law 
that  if  an  action  fail  otherwise  than  on  the  merits,  a  new  action  may  be  commenced 
within  a  prescribed  period.^' 

§  6.  Postponement^  interruption,  and  revival.  A.  General  rules.''' — Subject 
to  the  rule  that  "time  does  not  run  against  the  sovereignty"^"  the  statutes  are  ap- 
plied generally  and  in  all  cases  where  exception  to  their  operation  is  not  specifically 
made  by  statute,'^  and  after  they  have  once  commenced,  run  over  all  subsequent  disa- 
bilities and  intermediate  acts  and  events^"  unless  otherwise  expressly  provii,ed.'' 
Disabilities  cannot  be  tacked.'*  An  apparent  exception  to  the  general  rule  is  where 
a  mortgagee  or  pledgee  is  in  possession,  the  true  reason  being  that  there  is  no  accru- 
al of  the  cause  of  action  to  either  party  so  long  as  the  possession  continues  to  be 
rightful." 

Eevival  of  statute-barred  causes'"  will  not  be  read  from  a  statute  unless  it  is  so 
provided  in  express  terms.'^ 

(§6)     B.  Trusts.^^ — The  statute  does  not  run  in  favor  of  the  trustee  of  an  ex- 


defendant's  contractor  cannot  be  amended 
to  allege  negligence  by  defendant.  Fleming 
V.    Anderson    [Ind.    App.]    76    N.    E.    266. 

23.  Strojny  v.  Griffin  Wheel  Co.,  116  111. 
App.   550. 

S4.     Clifford  V.  Thun  [Neb.]  104  N.  "W.  1052. 

25.  Merchants  Loan  &  Trust  Co.  v.  Bouch- 
er,   115    111.  App.   101. 

26.  State  v.  Coughran  [S.  D.]  103  N.  "W.  31. 

27.  See  4  C.  D.  461. 

28.  Shannon's  Code  §§  4025,  402fi,  4027, 
4028,  providing  that  an  action  for  injuries 
does  not  abate  by  the  death  of  thfe  injured 
person;  that  an  action  may  be  maintained 
by  his  widow,  etc.;  that  if  deceased  had 
commenced  an  action  it  shall  proceed  with- 
out revivor, — do  not  create  a  new  right  of 
action  in  the  widow  but  preserves  to  her 
rights  under  an  action  commenced  by  her 
husband  and  she  can  dismiss  such  action  and 
commence  another  within  one  year  under 
the  provisions  of  Shannon's  Code,  §  4446. 
Stuber  v.  Louisville  &  N.  R.  Co.,  113  Tenn. 
305,  87  S.  W.  411.  The  purpose  of  Wilson's 
Rev.  &  Ann.  St.  1903,  §  4221,  is  to  save 
to  plaintiff  In  an  action  timely  commenc- 
ed, ■  a  right  to  commence  a  new  ac- 
tion, within  one  year  if  he  fails  in  such 
action  otherwise  than  on  the  merits  for 
the  same  cause  as  the  prior  one  and 
not  for  a  cause  accruing  subsequent  to 
the  cause  set  forth  in  the  original  action. 
Hatchell  v.  Hebeisen  [Okl.]  82  P.  826.  Klr- 
by's  Dig.  §  4381,  expressly  provides  that  if 
plaintiff  suffers  a  nonsuit  he  may  commence 
a  new  action  within  one  year.  This  applies 
where  the  period  is  prescribed  by  contract. 
American  Cent.  Ins.  Co. '  v.  Noe  [Ark.]  88 
S.  W.  572.  It  Is  a  nonsuit  within  Rev.  St. 
1899,  S  4285,  declaring  that  a  nonsuited 
plaintiff  may  maintain  a  new  action  within 
one  year  where  dismissal  results  from  fail- 
ure to  furnish  additional  security  for  costs. 
Wetmore  v.  Crouch  [Mo.]   37  S.  W.  954. 

29.  See  4  C.  L.  447,  n.  5  et  seq. 


30.     See  ante,  section  1. 

ill.  See  post,  §  3.  Act  of  1895,  c.  '!2,  §  7, 
does  not  apply  to  an  action  by  a  contractor 
to  enforce  a  mechanic's  lien.  Central  Bldg. 
Co.  V.  Karr  Supply  Co., '  115  111.  App.  610. 
Prohibition  from  enforcing  a  judgment  be- 
cau.«e  the  lands  on  ■which  it  is  a  lien  .are  ex- 
empt does  not  suspend  the  operation  of  the 
statute.  Ackiss'  Ex'rs  v.  Satchel  [Va.]  52 
S.  B.  378.  Failure  to  appoint  an  administra- 
tor of  the  estate  of  a  deceased  mortgagor 
and  debtor  does  not  prevent  the  statute 
running  "In  favor  of  the  mortgagor's  heii's 
against  an  action  to  foreclose.  Colonial  & 
V.  S.  Mortg.  Co.  V.  Flemington  [N.  D.]  103 
N.  W.  929. 

33.  That  a  wife  becomes  subrogated  to 
the  rights  of  a  mortgagee  of  her  husband's 
land  does  not  suspend  the  operation  of  the 
statute  which  had  already  begun,  as  to  the 
right  to  foreclose.  Charmley  v.  Charmley 
[Wis.]   103  N.  W.   1106. 

33.  Ky.  St.  1903,  §  2552,  providing  that 
the  period  prescribed  as  to  sureties  shall 
not  include  time  during  which  the  surety 
hindered  suit,  applies  where  an  executor  of 
a  surety  induced  a  creditor  to  stay  suit  in 
reliance  on  the  surety's  promises.  Hamil- 
ton's Ex'r  V.  Wright,  27  Ky.  L.  R.  1144,  87 
S.    W.    1093. 

34.  Disability  of  coverture  cannot  be 
tacked  to  the  disability  of  minority.  Frank- 
lin V.  Cunningham,  187  Mo.  184,  86  S.  W.  79. 
Blcan  V.  Childress  [Tex.  Civ.  App.]  89  S.  W. 
84. 

35.  See  ante,  §  3. 
3«.     See  4  C.  L.  462. 

37.  Laws  1896,  c.  910,  providing  that  an 
action  to  recover  a  local  assessment  which 
has  been  annulled  by  Judgment  may  be 
maintained  within  one  year  from  date  of 
Judgment,  does  not  revive  causes  already 
barred.  Dennison  v.  New  York,  182  N.  T. 
24,  74  N.  B.  486. 

38.  See    4   C.   L.    450. 
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press/'  active,*"  or  contiiming"  trust,  until  repudiation  thereof  by  the  trustee  and 
notice  brought  home  to  the  beneficiary.*^  The  trusts  intended  by  equity  not  to  be 
affected  by  the  statute  are  those  technical  and  continuing  trusts  not  at  all  cognizable 
at  law,*^  hence  the  statute  runs  against  an  inaplied**  or  constructive  trust.*^ 

(§6)  C.  Insanity  and  death. *^ — The  statute  does  not  run  against  insane  per- 
sons during  the  continuance  of  the  disability*'  unless  otherwise  specifically  prescribed 
by  law,*'  Death  does  not  toll  the  statute  unless  such  exception  is  expressly  provid- 
ed,*" but  the  death  of  a  debtor  may  extend  the  period  fixed  by  the  general  statute  as 
to  debts  not  barred  at  the  date  of  his  death.-"'" 

(§6)  D.  Infancy  and  coverture:'^ — Infants^^  and  married  women^^  are  gen- 
erally exempted  from  the  operation  of  the  statute,  but  the  exemption  rests  upon  ex- 
press provision,  not  upon  any  fundamental  doctrine  of  the  law,'**  and  a  statute  not 
expressly  exempting  them  applies  \o  them.^^     Coverture  does  not  suspend  the  statute 


30.  Not  against  an  express  trust  until 
It  is  repudiated  and  notice  of  such  repudia- 
tion brought  home  to  the  beneficiary.  Dawes 
V.  Dawes,  116  111.  App.  36.  Not  so  long  as 
the  relation  is  acknowledged  or  the  trust 
agreement  exists.  Stanton  v.  Helm  [Miss.] 
39  So.  457.  Action  to  recover  money  left  on 
deposit.  Altgelt  v.  Elmendorf  [Tex.  Civ. 
App.]  86  S.  "W.  41.  One  holding  the  bare 
legal  title  for  the  equitable  owner.  McCar- 
thy V.   Woods   [Tex.   Civ.  App.]   87   S.  W.   405. 

40.  Not  as  against  the  right  of  one  to 
recover  from  his  financial  agent  and  trusted 
advisor.  Pierce  v.  Perry  [Mass.]  75  N.  E. 
734. 

41.  Moore  v.  Idlor.  6  Ohio  C.  C.  (N.  S.)  19; 
Hitchcock  V.  Cosper  [Ind.]  73  N.  E.  264.  Not 
as  bet"ween  partners.  Altgelt  v.  Elmendorf 
[Tex.   Civ.   App.]   86  S.   W.   41. 

42.  Under  Rev.  Codes  1892.  §  2763,  pre- 
scribing a  ten-year  period  for  bills  of  relief 
in  case  of  a  trust  not  cognizable  by  courts 
of  common  la"w.  Stanton  v.  Helm  [Miss.] 
39  So.  457.  When  the  trustee  openly  repudi- 
ates the  trust  and  unequivocally  sets  up  a 
right  adverse  to  the  beneficiary.  Hitchcock 
v.  Cosper  [Ind.]  73  N.  E.  264.  Selling  the 
trust  estate  with  the  fullTcnowledge  of  the 
beneficiary  and  destroying  a  letter  con- 
taining a  recognition  of  the  trust  in  his 
presence  is  a  repudiation.  Stanton  v.  Helm 
[Miss.]    39  So.   457. 

43.  The  relation  of  a  principal  and  an 
agent  whose  duty  it  was  to  collect  and  remit 
money  is  not  after  the  relation  has  termin- 
ated such  a  trust  as  suspends  the  statute. 
Jewell  v.  Jewell's  Estate  [Mich.]  102  N.  W. 
1059. 

44.  Dunn  v.  Dunn,  137  N.  C.  533,  50  S. 
E.  212. 

45.  Money  placed  in  the  hands  of  one  to 
be  delivered  to  another.  Commonwealth 
Title  Ins.  &  Trust  Co.  v.  Folz,  23  Pa.  Super. 
Ct.   558. 

48.     See    4   C.   L.    451. 

47.  Not  in  favor  of  one  claiming  under 
a  deed  executed  by  one  mentally  unsound, 
or  mentally  weak  and  under  the  undue  in- 
fluence of  the  grantor  while  such  conditions 
exist.     Howard  v.  Carter  [Kan.]  80  P.  61. 

48.  Persons  under  interdiction  cannot  be 
prescribed  against  except  in  cases  specifical- 
ly prescribed  by  law.  Sallier  v.  St.  Louis, 
etc.,  R.  Co.,  114  La.  1090,  38  So.  868. 

49.  The  four-year  statute  governing  ac- 
tions   to    set    aside    fraudulent    conveyances 


is  not  tolled  by  the  death  of  the  fraudulent 
grantor.  Lesieur  v.  Simon  [Neb.]  103  N. 
W.  302. 

50.  Where  notice  of  the  qualification  of 
executors  has  not  been  given  until  the  gen- 
eral statute  has  run.  Alice  E.  Min.  Co.  v. 
Blandon,  136  P.  252.  Under  Code  Civ.  Proc. 
§  312,  prescribing  a  four-year  period  for  all 
actions  on  written  contracts  and  §  353  pro- 
viding that  if  a  debtor  die  before  the  period 
expire  an  action  lies  against  his  representa- 
tives within  a  year  after  letters  issued, 
where  a  debtor  dies  before  the  cause  ac- 
crues the  statute  does  not  run  until  letters 
are  Issued.  Heeser  v.  Taylor  [Cal.  App.]  82 
P.   977. 

51.  See  4  C.  L.   451. 

52.  Infants:  Not  against  the  right  of  in- 
fants to  recover  land.  Vincent  v.  Blanton, 
27  Ky.  L.  R.  489,  85  S.  W.  703.  Code  Civ. 
Proc.  §  375,  suspends  the  running  of  the 
statute  the  operation  of  which  has  com- 
menced where  a  right  of  action  to  assert 
title  devolves  upon  an  infant.  Mills  v. 
Thompkins,  47  Misc.  455,  95  N.  T.  S.  962. 
Where  at  the  time  of  the  settlement  of  a 
guardian's  account  the  ward  was  a  minor, 
an  action  to  recover  an  amount  due  from 
the  guardian  was  not  barred  until  ten  years 
after  his  majority  under  Mansf.  Dig.  &  St. 
§§  4484,  4489.  Wallace  v.  Swepston  [Ark.] 
86  S.  W.  398.  Where  a  record  of  appeal 
showed  that  certain  parties  were  minors 
and  it  did  not  appear  that  others  were  not, 
the  appeal  will  not  be  dismissed.  Civ.  Code 
Prac.  §  745,  providing  that  an  appeal  by 
persons  under  disability  may  be  taken  one 
year  after  such  disability  was  removed.  Mul- 
lins  V.  Mullins,  27  Ky.  L.  R.  1048,  87  S  W 
764. 

53.  Married  -women  I  Limitations  as 
against  married  women  can  be  established 
only  by  proof  that  the  statute  commenced 
to  run  prior  to  marriage,  or  has  run  since 
the  disability  of  coverture  has  been  abolish- 
ed. Broom  v.  Pearson  ]Tex.]  85  S.  W.  790. 
Not  as  against  a  married  woman  when  the 
disability  existed  at  the  time  the  cause  ac- 
crued. Franklin  v.  Cunningham,  187  Mo 
184,  86  S.  W.  79.  Not  against  married  wo- 
men during  coverture.  Hymer  v.  Holyfield 
[Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  201  87  S 
W.    722.  ,      i    ^. 

54.  Schauble  v.  Schulz  [C.  CAT  137  P 
389.  "■'      ■"    ■"■ 

55.  Rev.  Codes  N.  D.  1899,  §  3491a,  applies 
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as  to  the  claim  of  a  woman  against  her  husband,  where  she  is  given  a  right  of  ac- 
tion against  him."" 

(§6)  E.  Ahsence  and  non-residence.^'' — It  is  generally  provided  that  absence 
or  nonresidence  shall  suspend  the  operation  of  the  statute/*  but  in  order  to  have  this 
effect  it  must  be  expressly  so  provided."'  The  absence  must  be  continuous.""  Such 
exceptions  apply  to  an  action  to  foreclose  a  mortgage,"^  but  in  some  states  the  absence 
of  the  mortgagor,  after  he  has  parted  with  his  title  to  the  mortgaged  property, 
does  not  prevent  the  statute  from  running  in  favor  of  his  grantee."^  The  rule  that 
a  mortgagor's  absence  will  not  extend  the  time  as  against  subsequent  purchasers 
and  lienors  has  no  application  to  those  who  are  antecedent,"''  and  an  attachment  levj', 
though  posterior  in  time,  is  reckoned  as  of  the  time  of  the  claim  on  which  it  ia 
founded."*  Nonresidence  does  not  suspend  the  statute  if  personal  service  may  be  had 
in  the  state,""  but  it  is  otherwise  held  in  North  Carolina,  where  it  is  said  that  the 


to  causes  of  action  in  favor  of  infants. 
Scliauble  v.  Schuiz  [C.  C.  A.]  137  P.  389. 
Code  §  3447,  contains  no  exception  in  favor 
of  married  women  and  is  applicable  to  them. 
In  re  Deaner's  Estate,  126  Iowa,  701,  102 
N.  W.  825.  Rev.  St.  Utah,  1898,  §  2870,  pre- 
scribing- the  period  within  which  to  bring 
an  action  to  set  aside  ~an  executor's  con- 
veyance in  probate  proceedings  runs  during 
the  minority  of  a  complainant.  Williamson 
,  V.    Beardsley   fC.   C.   A.]    137   F.    467. 

56.  In  re  Deaner's  Estate,  126  Iowa,  701, 
102  N.  W.  825. 

Note:  By  statute  in  several  jurisdictions 
husband  and  wife  are  enabled,  subject  to 
certain  restrictions,  to  make  contracts  gen- 
erally with  each  other  which  will  be  en- 
forced at  law.  Rice,  Stix  &  Co.  v.  Silly,  176 
Mo.  107;  Bea  v.  The  People,  101  111.  App. 
132;  McDougall  v.  McDougall,  135  Cal.  317. 
But  in  some  states  it  has  been  held  that  the 
common-law- disability  of  a  married  woman 
to  contract  with  her  husband  has  not  been 
abrogated  by  statutes  enabling  her  to  con- 
tract generally.  Whitney  v.  Closson,  138 
Mass.  49;  Hendricks  v.  Isaacs,  117  N.  T.  411. 
In  other  states  the  common  law  has  been 
relaxed  only  so  far  as  to  enable  the  wife 
to  manage  and  enjoy  her  separate  business 
or  estate.  Kedly  v.  Petty,  153  Ind.  179; 
Naylor  v.  Nincock,  96  Mich.  182.  An  inter- 
esting question  has  arisen  under  this  legis- 
lation in  states  where  married  women  are  not 
expressly  excepted  from  the  operation  of  the 
statute  of  liinitations  as  to  whether  the 
statute  runs  against  a  married  woman's 
claim  against  her  husband  during  coverture. 
The  authorities  are  not  in  harmony  on  this 
point.  In  some  jurisdictions  it  is  held  on 
grounds  of  public  policy  which  discourages 
controversies  between  husband  and  wife 
that  the  statute  will  not  run  during  cover- 
ture. Alpaugh  V.  Wilson,  52  N.  J.  Eq.  424; 
Barnett  v.  Harshberger,  105  Ind.  410;  Beloit 
■Second  Nat.  Bank  v.  Merrill,  81  Wis.  151. 
29  Am.  St.  Rep.  877.  In  other  states  it  Is 
Tield  as  in  the  principal  case  that  the  statute 
will  run  from  the  time  the  right  of  action 
accrues.  Sabel  v.  Slingsluff,  52  Md.  132; 
Mnus  v.  Muus,  29  Minn.  115. — 3  Mich.  L.  R. 
SS6. 

57.  See  4  C.  L.  452. 

58.  Absence  from  the  state  tolls  the  stat- 
ute. Colonial  &  U.  S.  Mortg.  Co.  v.  Flem- 
ington  [N.  D.]  103  N.  W.  929.  The  departure 
from    and    establishment   of   a    foreign    resi- 


dence tolls  the  statute,  Rev.  Codes  1899,  § 
5210,  to  the  effect  that  absences  of  one  year 
or  more  shall  toll  the  statute  refers  to  one 
who  has  not  established  a  foreign  residence. 
Paine  v.  Dodds  [N.  D.]  103  N.  W.  931. 

."iO.  The  exception  provided  by  Rev.  Code 
1852,  o.  123,  §  14,  does  not  apply  to  act  May 
28,  1897,  limiting  the  time  within  which  an 
action  for  personal  i-  "'iries  shall  be  brought. 
Lewis  V.  Pawnee  Bil.  s  Wild  West  Co.  [Del. 
Siiper.]  61  A.  868,  Burns'  Ann.  St.  1901  § 
609  providing  that  judgments  entered  in  an 
action  In  which  service  was  procured  by 
publication  may  be  opened  within  Ave  years 
is  not  subject  to  the  exceptions  contained 
in  §§  297,  298,  that  the  period  of  disability 
or  nonresidence  extends  the  period  until  two 
years  after  the  disability  is  removed.  Hol- 
lenback  v.  Poston,  34  Ind.  App.  481,  73  N. 
E.    162. 

60.  Under  Code  Civ.  Proc.  §  401,  pro- 
viding that  if  one  against  whom  a  cause  of 
action  has  accrued  departs  from  and  re- 
mains continuously  absent  from  the  state 
for  one  year  or  more,  such  time  shall  not 
be  counted,  continuous  absence  is  not  in- 
terrupted by  occasional  visits  to  the  state. 
Lawrence  v.  Hogue,  93  N.  T.  S.  998. 

61.  An  action  to  foreclose  a  mortgage  on 
land  is  in  personam  and  comes  within  Rev. 
Codes  1899,  §  5210,  excepting  from  the  limit- 
ation period  the  time  during  which  the  per- 
son against  whom  the  cause  accrued  is  ab- 
sent from  the  state.  Colonial  &  U.  S.  Mortg. 
Co.  V.  Northwest  Thresher  Co.  [N.  D.]  103  N. 
W.  915;  Colonial  &  U.  S.  Mortg.  Co.  v.  Plem- 
ington  [N.  D.]  103  N.  W.  929;  Paine  v. 
Dodds  [N.  D.]  103  N.  W.  931.  The  exception 
in  the  Illinois  statute  relative  to  absence 
from  the  state  applies  to  actions  to  fore- 
close a  mortgage.  Blakeslee  v.  Hoit,  116 
111.  App.  83. 

6a.  Colonial  &  U.  S.  Mortg.  Co.  v.  North- 
west Thresher  Co.  [N.  D.]  103  N.  W.  915 
(Young,  J.,  dissenting). 

63,  64.  Perkins  v.  Bailey,  38  Wash.  46,  80 
P.  177. 

06.  Where  the  nonresident  against  whom 
the  cause  accrued  has  a  local  office  or  agency 
where  process  may  be  served.  Green  v. 
Snyder  [Tenn.]  84  S.  W.  808.  A  foreign 
corporation  which  maintains  an  office  and 
agent  in  the  state  on  "whom  service  of  pro- 
cess may  be  made  is  not  a  nonresident  with- 
in Rev.  St.  1890,  §  4282,  suspending  the 
statute  as  against  a.  debtor  who  was  a  resi- 
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statutory  requirement  of  a  local  agent  was  not  intended  to  afEect  tlie  exception."" 
One  who  asserts  absence  from  the  state  has  the  burden  of  proving  it.°^ 

(§6)  F.  A  new  promise  to  pay,  or  acknowledgment  of  the  oUigationJ^^  which 
in  some  states  must  be  in  writing/"  tolls  the  statute  or  revives  the  cause  already- 
barred..  Acknowledgment  must  be  express,  clear,  direct,  and  unequivocal,^" 
unaccompanied  by  any  conditions  or  qualifications  inconsistent  with  a  promise  ta 


dent  at  the  time  a  cause  of  action  accrued 
and  thereafter  departed  from  the  state.  Sid- 
way  V.  Missouri  Land  &  Live  Stock  Co.,  187 
Mo.  649,  86  S.  W.  150.  A  foreign  corpora- 
tion which  has  been  doing  business  and  has 
had  an  agent  upon  whom  process  could  be 
served  in  the  state  during  the  entire  limita- 
tion period,  can  avail  itself  of  the  statute. 
Colonial  &  U.  S.  Mortg.  Co.  v.  Northwest 
Thresher    Co.    [N.    D.]    103    N.    "W.    915. 

66.  Nonresident  insurance  company, 
though  summons  may  be  served  on  the  In- 
surance commissioners.  Green  v.  Hartford 
Life  Ins.   Co.    [N.    C]   51   S.  B.    887. 

67.  Evidence  insufficient.  Ingersoll  V. 
Davis  [Wyo.]   82  P.  867. 

68.  See  4  C.  L.   459. 

69.  Under  Rev.  St.  1899,  §  4294,  the  ac- 
knowledgment or  promise  must  be  in  writing. 
Monroe  v.  Herrington,  110  Mo.  App.  509,  85 
S.  "W.  1002.  A  letter  by  an  agent  to  his  prin- 
cipal "I  have  used  the  money  and  want  to 
turn  out  my  property  to  make  you  all  right" 
Is  a  sufficient  written  acknowledgment  of 
a  debt  to  postpone  the  statute  under  Comp. 
Laws  1897,  §  9740.  Jewell  V.  Jewell's  Estate 
[Mich.]    102  N.   W.  1059. 

To  revive  cause:  Code  Civ.  Proc.  §  395, 
providing  that  a  written  acknowledgment  or 
promise  to  pay  is  essential  is  satisfied  by  a 
letter  acknowledging  liability  on  a  bill  ren- 
dered a  third  person.  Serrell  v.  Forbes,  106 
App.  Div.  482,  94  N.  T.  S.  805.  Code  Civ. 
Proc.  §  395,  is  satisfied  by  a  letter  written 
in  response  to  a  statement  of  claim  promis- 
ing payment  within  a  short  time.  Levy  v. 
Popper,  94  N.  T.  S.  905.  Letter  held  to  con- 
tain an  unqualified  admission.  Walker  v. 
Freeman,  110  111.  App.  404.  Under  Code  Civ. 
Proc.  §  395,  in  order  to  take  the  items  of  a 
running  account  out  of  the  operation  of  the 
statute,  such  items  must  be  assented  to  In 
writing  in  a  stated  account.  Delabarre  v. 
McAlpin,   101  App.   Div.   468,   92   N.   T.    S.   129. 

NOTE.  Wliat  constitutes  a  Trrltingr  with- 
in the  statutes  Letters  written  by  the  debt- 
or to  the  creditor  are  generally  the  writings 
shown  to  prove  the  acknowledgment  or  new 
promise.  Rumsey  v.  Settle's  Estate,  120 
Mich.  372,  79  N.  W.  679;  Tarbrough  v.  Gil- 
land,  77  Miss.  139,  24  So.  170.  In  Liberman 
V.  Gurensky,  27  Wash.  410,  67  P.  998,  it  was 
held  that  the  writing  is  sufficient  if  written 
at  the  direction  of  the  debtor,  even  though 
not  signed  by  him  personally.  And  in  Re 
Deep  River  Nat.  Bank,  73  Conn.  341,  47  A. 
675,  a  letter  dictated  to  a  stenographer, 
typewritten  by  the  latter  and  signed  with 
the  name  of  the  dictator  by  means  of  a  rub- 
ber stamp,  was  held  to  be  a  writing  signed 
by  the  person  dictating  the  letter.  In  Barn- 
ard V.  Bartholomew,  22  Pick.  [Mass.]  291, 
it  was  said  that  the  amount  of  the  debt  or 
date  of  the  letter  need  not  be  in  the  writing, 
but  could  be  supplied  by  other  evidence. 
In  Goodrich  v.  Case,  68  Ohio  St.  187,  67  N. 
B.   295,  the  payee   of  the  note  died,   and  the 


note  being  old,  the  maker  at  the  request 
of  the  executor  delivered  a  true  copy  of  the 
note  to  him  and  the  original  note  was  there- 
upon destroyed.  The  court  held  that  the 
substituted  note  was  not  a  written  acknowl- 
edgment of  the  old  note  nor  a  promise  In 
writing  to  pay  the  same.  In  Hill  v.  Hill, 
51  S.  C.  134,  28  S.  E.  309,  letters  were  held 
to  constitute  a  written  acknowledgment  of 
a  debt  due  an  estate,  though  addressed  to 
the  administrators  as  individuals,  or  though 
addressed  to  only  one  of  t"nro  administrators. 
And  in  Manchester  v.  Braedner.,  107  N.  T.  346, 
14  N.  E.  405,  1  Am.  St.  Rep.  829,  an  order 
drawn  by  the  debtor  in  favor  of  the  creditor, 
requesting  a  third  person  to  pay  the  creditor 
a  sum  named  in  such  order  was  held  a  suffi- 
cient acknowledgment  under  the  New  York 
statute.  In  Rowe  v.  Thompson,  15  Abb.  Pr. 
[N.  T.]  377,  it  is  held  that  there  is 
a  sufficient  signing  of  an  instrument,  cal- 
culated to  save  the  debt  from  the  operation 
of  the  statute  of  limitations,  if  it  is  evident 
from  any  part  of  the  instrument  that  the 
debtor  named  In  it  has  given  to  it  his  assent. 
In  Blanchard  v.  Blanchard,  122  Mass.  558, 
23  Am.  Rep.  397,  there  was  an  indorsement 
in  the  handwriting  of  the  debtor,  but  not 
signed,  of  a  payment  of  part  of  a  promissory 
note.  The  court,  however,  held  that  it  was 
not  a  suflScient  writing  to  prevent  the  oper- 
ation of  the  statute  if  no  monex  or  valuable 
consideration  actually  passed,  even  though 
it  was  orally  agreed  that  the  amount  stated 
as  having  been  paid  be  deemed  a  payment. 
In  McLaren  v.  MoMartin,  36  N.  T.  88.,  it  was 
held  that  where  the  statute  provides  that  the 
writing  "be  signed  by  the  party  to  be  charg- 
ed thereby,"  the  signing  by  any  other  party 
is  not  sufficient.  In  Stiles  v.  Laurel  Fork 
Oil,  etc.,  Co.,  47  W.  Va.  838,  35  S.  E.  986, 
the  court  held  that  a  stated  account,  not 
signed  by  the  party,  would  not  operate  as 
an  acknowledgment,  and  it  also  held  that 
mere  entries  by  a  party  in  his  own  book  of 
accounts  would  not  constitute  an  acknowl- 
edgment which  would  defeat  the  statute. 
— From  note  to  Warren  v.  Cleveland  [Tenn  1 
102   Am.    St.   Rep.    759. 

70.  Hazlett  v.  Stillwagen,  23  Pa.  Super. 
Ct.  114.  A  letter  by  an  indorser  asking  for 
the  note  and  all  the  credits,  and  stating  his 
understanding  of  the  payments  thereon  held 
insufficient.  Monroe  v.  Herrington,  110  Mo 
App.  509,  85  S.  W.  1002.  A  note  shown  by 
parol  to  be  for  unpaid  interest  on  another 
note  IS  not  such  a  written  admission  as 
will  satisfy  Code  §  3456,  and  revive  a  barred 
cause  of  action  on  the  prior  note.     Kleis  v 

w  /T^i^"":^^  ^"^  ^-  ^-  "1-  Statement 
by  a  debtor  to  a  creditor  that  he  did  not 
have  the  money  to  pay  but  that  his  farm 
was  big  enough  to  pay  the  bill  is  not  an 
acknowledgment  sufficient  to  revive  the  debt. 
Sohuchler  v.  Cooper  [Del.  Super  1  62  A.  261 
Letters  written  by  a  debtor  to  the  attorned 
of  his  creditor,  referring  to  a  note  "will  pay 
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pay.''^  It  must  be  such  as  if  declared  upon  would  support  an  action^^  certain  as  to 
amount^^  and  certain  as  to  the  debt  to  which  it  applies.'^*  The  acknowledgment 
of  a  debt  of  gratitude,  not  a  legal  obligation,  does  not  raise  the  bar  of  the  statute.'" 
A  statute-barred  obligation  may  be  revived  by  an  express  promise  to  pay''"  or  by  a 
conditional  promise  with  performance  of  the  condition.''^  The  giving  of  a  promis- 
sory note  constitutes  a  new  promiEe,'^  but  the  giving  of  a  new  note  for  a  portion 
of  a  debt  does  not  toll  the  statute  as  to  the  right  of  action  on  the  original  note  for 
the  balance.^'  No  new  promise  on  the  part  of  an  assignor  is  to  be  implied  from  the 
act  of  an  assignee  in  allowing  a  di\'idend  out  of  the  assigned  estate.*"  An  indorse- 
ment of  a  barred  negotiable  instrument  revives  it  as  to  the  indorser.*^ 

(§6)  G.  A  partial  payment^^  tolls  the  statute  and  starts  it  running  anew,'* 
but  it  must  be  made  with  authority  from  the  debtor  f*  hence,  a  payment  by  a  Joint 
maker  of  a  note,  from  his  own  funds  and  without  the  knowledge  of  the  other  makers, 
tolls  the  statute  as  to  him  but  not  as  to  his  co-makers. '°  Payment  of  interest  by  a 
life  tenant,  with  a  conditional  fee  in  reversion,  tolls  the  statute  as  to  a  right  to  fore- 
close a  mortgage  on  the  premises  as  to  a  contingent  remainderman  not  in  being.'" 
The  rule  that  a  partial  payment  by  a  principal  tolls  the  statute  as  to  a  surety  ap- 
plies only  where  principal  and  surety  are  jointly  liable,  and  not  where  the  surety  is 
secondarily  liable.'^  A  payment  on  an  open  account  tolls  the  statute  as  to  all  the 
items  thereof.*'  Payments  on,  or  renewal  of,  a  note  toll  the  statute  as  to  the  right 
to  enforce  a  lien  securing  if 


as  soon  as  I  can"  and  after  offering'  a  part 
in  compromise  "It's  either  that  or  wait  until 
I  get  it"  Is  sufficient  to  revive  the  cause 
under  Comp.  Laws  §  2926.  Clelaud  v.  Hos- 
tetter    [N.   M.]    79  P.   801. 

71.  Hazlett  v.  Stillwagen,  23  Pa.  Super. 
Ct.  114. 

7a.  "I  enclose  you  check  for  $15.  It  Is 
the  best  I  can  do  for  you  at  present"  is 
Insufficient.  Bank  of  Union  v.  Nickel!  [W. 
Va.]    49    S.  B.   1003. 

73.  "To  secure  to  H,  as  executor  of  the 
last  will  and  testament  of  H  the  payment 
of  whatever  amount  C  may  owe  him  as  ex- 
ecutor on  such  settlement"  is  not  a  new 
promise  sufficient  to  remove  the  bar.  Hol- 
ley's   Ex'r  v.    Curry    [W.   Va.]    51    S.   B.    135. 

74.  Hazlett  v.  Stillwagen,  23  Pa.  Super. 
Ct.  114. 

75.  A  legacy  "in  consideration  of  her  care 
for  my  invalid  mother,"  etc.,  does  not  imply 
a  debt,  but  a  bounty.  McNeal  v.  Pierce 
[Ohio]  75  N.  B.  938. 

76.  "Walker  v.  Freeman,  110  111.  App.  404. 
An  appropriation  act  is  a  new  promise  and 
operates  to  revive  a  barred  claim  against 
the  public.     Calm's   Case     39   Ct.   CL   55. 

77.  "Walker  v.  Freeman,   110  111.  App.  404. 

78.  The  giving  of  a  due  bill,  in  effect  a 
promissory  note.  Dacovich  v.  Schley  [C.  C. 
A.]  134  F.  72. 

79.  "Woolwine   v.    Storrs    [Cal.]    82   P.    434. 

80.  "Walter  A.  "Wood  Mowing  &  Reaping 
Mach.   Co.  V.   Harris   [Pa.]   61  A.  996. 

81.  An  indorsement  on  a  barred  obliga- 
tion payable  in  cotton.  Conly  v.  Hampton 
[Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  425,  87  S. 
W.  1171. 

82.  See    4   C.    L.    459. 

83.  Brown  v.  Puller  [Ark.]  88  S.  "W.  838. 
Partial  payments  on  a  note  by  Indorscrs 
which  only  extinguishes  the  debt  pro  tanto. 
Jefferson  County  Nat.  Bank  v.  Dewey,  181 
N.    T.    98,    73    N.    B.    569.     A   payment    on    a 
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note  to  one  holding  It  for  collection.  "War- 
nock  V.  Itawis,  38  "Wash.  144,  SO  P.  297. 
"Where  land  is  acquired  by  a  partnership 
with  firm  funds  and  a  mortgage  thereon 
assumed  by  the  Arm  and  after  dissolution 
It  remains  liable  for  firm  debts,  a  partial 
payment  by  either  partner  tolls  the  statute 
as  to  all.  McKee  v.  Covalt  [Kan.]  81  P.  475. 
A  payment  on  a  note  under  direction  from 
the  maker.  Walker  v.  Cassels,  70  S.  C.  271, 
49   S.  E.   862. 

84.  "Where  a  trustee  in  a  trust  deed  con- 
taining a  power  of  sale  sells  the  land  and 
applies  the  proceeds  to  the  payment  of  the 
debt  it  does  not  toll  the  statute  as  to  the 
original  debtor  (mortgagor)  who  had  con- 
veyed the  land  to  one  who  assumed  the 
mortgage.  Regan  v.  "Williams,  185  Mo.  620, 
84    S.   "W.    959. 

85.  Old  Dominion  Min.  &  Concentrating 
Co.  V.  Daggett,    38  "Wash.   675,  80  P.   839. 

86.  Pinkney  v.  Weaver,  115  111.  App.  582; 
Id.,  216  111.   185,  74  N.  E.  714. 

87.  As  where  a  principal  on  a.  note 
secured  by  a  mortgage  conveys  the  land  to  a 
grantee  who  assumes  the  debt,  a  payment  of 
interest  by  such  grantee  does  not  toll  the 
statute  as  to  his  grantor.  Regan  v.  Wil- 
liams, 185  Mo.  620,  84  S.  W.  959.  Payments 
made  by  the  maker  of  a  note  do  not  toll  the 
statute  as  to  an  action  against  an  indorser 
on  his  independent  contract  of  indorsement. 
Monroe  v.  Herrington,  110  Mo.  App.  509,  85 
S.   W.    1002. 

88.  See  4  C.  L.  458,  n.  16  et  seq.  An  open 
running  account  upon  which  payments  have 
been  made  within  the  statutory  period  is 
not  barred  as  to  any  of  the  items.  Brazel 
v.  Thompson  Smith's  Sons  [Mich.]  12  Det. 
Leg.  N.  599,  104  N.  W.  1097. 

89.  Lien  reserved  in  a  deed  to  secure  the 
purchase  money.  Hamilton's  Ex'r  v.  Wright. 
27  Ky.  L.  R.  1144,  87  S.  W.  1093. 
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§  7.  Operation  and  effect  of  bar.  A.  Bo/r  of  debt  as  affecting  security.^" — 
There  is  a  conflict  of  authority  as  to  whether  the  bar  of  the  principal  obligation  bars 
an  action  to  foreclose  the  security,*^  and  vice  versa."-  The  better  rule  would  seem 
to  be  that  an  action  to  foreclose  a  mortgage  is  a  remedy  distinct  from  the  ones  by 
which  the  personal  obligation  for  the  debt  secured  may  be  enforced  and  may  be 
barred,  even  though  the  debt  is  not."^ 

(§  7)  B.  Against  whom  availahle.^^ — ^AU  persons  in  privity  to  the  parties  are 
bound  by  the  bar,  thus,  the  bar  of  the  trustee  bars  the  beneficiary/^  and  the  bar  of  a 
grantor  bars  his  grantee."" 

(§  7)  C.  To  whom  wvailaile.^'' — Though  the  defense  iS  a  personal  privilege, 
yet  the  rule  does  not  apply  where  the  statute  bar  of  one  action  is  pleaded  as  a  mere 
fact  in  the  predicate  for  the  action  at  bar;'^  and  a  purchaser  of  land  covered  by  a 
mortgage  may  set  it  off  as  against  an  action  to  foreclose,  so  far  as  the  subjection  of 
the  land  to  the  payment  of  the  debt  is  sought.""  One  may  be  estopped  to  assert 
the  bar  of  the  statute,^  but  that  the  mortgaged  premises  are  conveyed  subject  to 
the  mortgage,  and  are  the  primary  fund  for  the  payment  of  the  debt,  does  not 


90.  See  4  C.  L.  463.  See,  also,  Foreclosure 
of  Mortgages  on  Land,  5  C.  L.  1447  and 
exhaustive  note  on  page  1448. 

91.  See    4    C.    L.    463,    n.    88    et    seq. 
Thnt  It  does.     Stone  v.  McGregor  [Tex.]   87 

S.  'W.  334;  Houston  Ice  &  Brewing  Co.  v. 
Stratton  [Tex.  Civ.  App.]  IS  Tex.  Ct.  Rep. 
887,  89  S.  W.  1111;  Acklss'  Ex'rs  v.  Satchel 
[Va.]  62  S.  B.  378;  French  v.  Bowling,  27  Ky. 
L   R.  639,   85   S.  W.  1182. 

That  It  iloes  not.  Colonial  &  U.  S.  Mortg. 
Co.  V.  Northwest  Thresher  Co.  [N.  D.]  103  N. 
W.   915. 

92.  A  mortgage  is  not  barred  so  long  as 
the  debt  secured  is  enforceable.  Iowa  Loan 
&  Trust  Co.  V.  McMurray  [Iowa]  105  N.  W. 
361.  Contra.  Colonial  &  U.  S.  Mortg.  Co.  v. 
Northwest  Thresher  Co.  [  N.  D.]  103  N.  W. 
915. 

93.  Colonial  &  U.  S.  Mortg.  Co.  v.  North- 
west Thresher  Co.  [N.  D.]  103  N.  W.  915; 
Colonial  &  U.  S.  Mortg.  Co.  v.  Flemingtor 
[N.  D.]   103  N.  W.   929. 

94.  See  4  C.  L.   464. 

95.  See  4  C.  L. '451,  n.  52  et  seq.  Kirkman 
V.  Holland  [N.  C]  51  S.  E.  856.  Where  the 
statute  has  run  against  the  right  of  a  city  to 
collect  taxes  a  plea  that  the  application  of 
the  statute  would  affect  the  bondholders 
is  without  merit.  City  of  Houston  v.  Stew- 
art [Tex.  Civ.  App.]  90  S.  W.  49.  Where 
a  life  tenant  (trustee)  has  the  legal  title, 
and  is  barred  by  limitations  from  recover- 
ing it,  remaindermen  in  the  equitable  title 
are  also  barred.  Johnson  v.  Cook  [Ga]  50 
S.  B.  367. 

90.  If  the  right  to  bring  an  action  of 
forcible  entry  and  detainer  is  barred  as 
against  the  grantor,  it  is  likewise  barred  as 
against  the  grantee.  Weatherford  v.  tin- 
ion  Pac.  R.  Co.    [Neb.]    104  N.  W.  183. 

97.  See  4  C.  L.  464. 

98.  In  action  to  redeem  from  mortgage 
given  as  indemnity,  the  plaintiff  may  plead 
that  the  contract  of  indemnity  is  fulfilled 
by  the  bar  of  all  liability  covered  by  it. 
Morris  v.  Hulme  [Kan.]  81  P.  169. 

99.  Blakeslee    v.    Holt,    116    111.    App.     83. 
1.     As  where  an  executor  induces  a  credi- 
tor of  the  estate  HOt  to  file  his  claims.  Hamil- 


ton's Bx'r  V.  Wright,  27  Ky.  L.  R.  1144.  87 
S.  W.  1093.  That  a  taxpayer's  son  and  gen- 
eral agent  is  city  attorney  does  not  estop 
the  taxpayer  to  plead  the  statute  against  a 
claim  for  city  taxes,  where  collusion  is  not 
shown  as  between  them.  City  of  Houston  v. 
Stewart   [Tex.   Civ.  App.]    90  S.  W.   49. 

Note;  A  party  may  be  estopped  from 
relying  on  the  statute.  Davis  v.  Ramage,  23 
Ky.  L.  R.  1420,  65  S.  W.  340;  Lamb  v.  Clark, 
5  Pick.  [Mass.]  193;  Lenger  v.  Hazelwood,  79 
Tenn.  539;  Park  v.  Prendergast,  4  Tex.  Civ. 
App.  566,  23  S.  W.  535.  Thus,  where  a 
grantee  accepts  a  deed  in  which  he  assumes 
a  mortgage  (Christian  v.  John,  111  Tenn,  92, 
76  S.  W.  906),  and  where  a  toll  road  corpora- 
tion ceases  to  operate  its  toll  road,  it  cannot 
set  up  the  statute  as  against  the  right  of 
the  origirial  owner  of  the  land  to  recover  land 
on  which  it  erected  a  toll  house  (Cynthlana, 
etc.,  Turnpike  Co.  v.  Hutchinson,  22  Ky.  L 
R,  1233,  6  S.  W.  378),  and  where  payment 
is  provided  for  out  of  a  particular  fund  or  in 
a  particular  way  the  debtor  cannot  plead  the 
statute  without  showing  that  the  particular 
fund  has  been  provided  or  the  method  pur- 
sued (Davis  V.  Simpson,  25  Nev.  123,  58  P. 
146,  83  Am.  St.  Rep.  57;  Sawyer  v.  Colgan, 
102  Cal.  283,  36  P.  580). 

The  fact  that  the  party  invoking  the  stat- 
ute may  have  put  it  in  motion  by  his  own  de- 
fault in  the  performance  of  a  contract  is  no 
obstacle  to  its  operation  (San  Antonio,  etc.. 
Loan  Ass'n  v.  Stewart,  94  Tex  441  61  S 
W.  386,  86  Am.  St.  Rep.  864),  but  on  the  other 
hand  it  is  said  that  the  participant  in  the 
breach  of  a  trust  cannot  plead  it  (Duckett  v. 
National  Mechanic's  Bank,  86  Md  400  38  A 
983,  63  Am.  St.  Rep.  513,  39  L.  R.  A.  84)! 
Thus,  it  is  held  that  where  a  county  mis- 
appropriates school  funds  it  cannot  set  up 
the  statute  in  an  action  for  their  recovery 
Board  v.   State,  106  Ind.  531,  7  N.  B.  254 

The  plea  will  not  be  allowed  where  it 
would  be  inequitable  and  would  perpetrate  a 
fraud  upon  the  creditor  in  the  face  of  the 
oral  promise  not  to  plead  the  statute  Cecil 
V.  Henderson,  121  N.  C.  244  28  S  E  481- 
Bridges  v.  Stephens,  132  Mo.  524,  34  S.  W.  555' 
In  the  same  manner  an  agreement  to  arbi- 
tr!ite  the  claim  may  estop  the  debtor.     Davis 
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preclude  the  grantee  from  pleading  limitations  as  a  defense  to  an  action  to  fore- 
close, though  the  debt  is  not  barred.''  A  purchaser  pendente  lite  cannot  invoke  the 
bar  of  the  statute,  which  became  complete  between  the  date  of  commencement  of 
an  action  and  the  date  of  the  amendment  to  the  pleading,  making  him  a  party.' 
An  action  barred  as  to  one  joint  obligor  may  be  bcrred  as  to  all.* 

§  8.  Pleading  and  evid-ence.^ — The  statute  to  be  available  as  a  defense  must 
be  pleaded."  This  rule  applies  to  contractual  limitations,'  and,  as  a  general  rule, 
must  be  pleaded  by  ^nswer^  but  in  equity ,°  or  if  the  complaint  shows  on  its  face  that 
the  cause  stated  is  barred,^"  it  may  be  raised  by  general  demurrer;  and  where  a 
statute  creating  a  right  prescribes  the  limitation  period,  a  defense  that  the  period 
has  elapsed  is  available,  though  not  pleaded,^^  as  is  also  an  act  which  extinguishes 
the  claim.'^^  The  plea  must  state  facts  showing  that  the  cause  is  barred^^  in  its  en- 
tirety,^* and  if  directed  to  certain  items  of  an  open  account  should  go  to  the  specific 
items  against  which  it  is  claimed  the  statute  has  run.^^  The  allowance  during  trial 
of  an  amendment  setting  up  the  statute  rests  in  the  discretion  of  the  court.^"  A 
plea  of  the  statute  is  not  a  technical  plea  of  confession  and  avoidance.^' 

A  complaint  for  an  apparently  barred  cause  must  allege  facts  showing  that  it 
falls  within  an  exception,^'  but  though  it  shows  upon  its  face  that  the  cause  is  barred, 
it  is  not  demurrable  unless  it  also  shows  that  the  action  is  not  within  any  of  the 
exceptions  to  the  statute  ;^^  and  a  complaint,  not  on  its  face  showing  that  the  cause 


V.  Byer,  56  N.  H.  143. — See  note  to  Hopkins  v. 
Clyde   [Ohio]    104   Am.  at    Rep.   746. 

a.  Colonial  &  U.  S.  Mortg.  Co.  v.  North- 
west Thresher  Co.  [N.  D.]  103  N.  W.  915; 
Colonial  &  U.  S.  Mort&.  Co.  v.  Flemington 
[N.  D.]  103  N.  W.  929;  Paine  v.  Dodds  [N.  D.] 
103    N.    W.    931. 

3.  City  of  Louisville  v.  Jacobs,  27  Ky.  L. 
R.  175.  84  S.  W.  772. 

4.  Where  in  an  action  against  joint  de- 
fendants some  of  them  successfully  plead  the 
statute  a  judgment  dismissing  the  action 
will  not  be  disturbed.  Somers  v.  Florida 
Pebble  Phosphate  Co.  [Fla.]  39  So.  61. 

5.  See  4  C.  L.  464. 

e.  Kreiling  v.  Northrup,  116  111.  App.  448; 
Iowa  Loan  &  Trust  Co.  v.  Schnose  [S.  D.]  103 
N.  W.  22.  In  an  action  for  slander,  evidence 
of  slanderous  words  spoken,  an  action  for 
which  would  be  barred,  is  admissible.  Du- 
bois V.  Ro-bbins,  115  111.  App.  372.  In  order 
to  be  available  as  a  defense,  the  statute 
must  be  pleaded  as  required  by  Rev.  St.  1898, 
§  2651.  Stehn  v.  Hayssen  [Wis.]  102  N.  W. 
1074. 

7.  A  stipulation  in  a  contract  that  an  ac- 
tion thereon  must  be  brought  within  a  speci- 
fied time  must  be  pleaded  as  a  defense.  Gas- 
ton v.  Modern  Woodmen  of  America,  116  111. 
App.    291. 

8.  Not  by  demurrer  or  motion  In  arrest 
of  judgment.  Rich  v.  Scalia,  115  111.  App. 
166.  Cannot  be  raised  by  demurrer.  Mul- 
lins  V.  Mullins,  27  Ky.  L.  R.  1048,  87  S.  W. 
764. 

9.  May  be  pleaded  by  demurrer  to  a  bill 
barred  on  its  face.  Wieczorek  v.  Adamski, 
114  111.  App.   161. 

10.  Ordinarily  limitations  as  a  defense 
must  be  pleaded  but  a  complaint  showing  on 
its  face  that  the  cause  stated  is  barred  is 
demurrable.  French  v.  Bowling,  27  Ky.  L 
R.  639,  85  S.  W.  1182.  Under  B.  &  C.  Comp. 
I  68,  an  objection  that  a  complaint  shows 
on  its   face   that   the   cause   of  action   stated 


is  barred  must  be  raised  by  demurrer,  other- 
w4pe  it  is  deemed  to  be  waived.  Ausplund 
V.  Aetna  Indemnity  Co.  [Or.]  81  P.  577. 
Whether  this  rule  applies  where  the  period 
is  prescribed  by  contract  is  not  decided.     Id. 

11.  Code  §  3836,  providing  for  the  recov- 
ery of  double  the  amount  of  usurious  inter- 
est paid  if  the  action  be  commenced  withiV 
two  years.  Tayloe  v.  Parker,  137  N.  C.  418, 
49    S.    E.    921. 

12.  The  Act  of  April  27,  1855,  P.  L.  368, 
limiting  actions  to  recover  a  charge  on  land 
may  be  availed  of  though  not  specially 
pleaded.  DeHaven's  Estate,  25  Pa.  Super. 
Ct.   507. 

13.  A  plea  of  the  statute  and  facts  ren- 
dering it  applicable  followed  by  an  allega- 
tion that  the  action  was  not  brought  within 
the  period  prescribed  after  it  accrued  is  suf- 
ficient.    Tudor  V.  Ebner,   93  N.  Y.   S.   1067. 

14.  A  general  plea  to  a  complaint  con- 
taining counts  not  barred  is  not  good. 
Meyers   v.    Meyers,    141   Ala.    343,    37    So.    451. 

15.  A  plea  that  all  the  items  are  barred 
is  not  sufficient.  Delabarre  v.  McAlpin,  101 
App.  Div.   468,   92  N.  T.  S.   129. 

16.  Refusal  is  not  an  abuse  of  discretion. 
De   Hihns  v.   Free,  70  S.  C.   344,  49   S.  E.   841. 

17.  If  the  plea  is  not  good,  plaintiff  i& 
not  entitled  to  judgment  on  motion.  Web- 
ber v.  Ingersoll   [Neb.]   104  N.  W.   600. 

18.  Bill  to  foreclose  a  mortgage  brought 
after  the  period  has  expired  and  not  show- 
ing facts  which  would  suspend  the  statute 
is  barred.  Alabama  &  V.  R.  Co.  v.  Thomas 
[Miss.]  38  So.  770.  If  a  complaint  shows  on 
its  face  that  the  cause  of  action  stated  is 
barred  but  alleges  facts  sufficient  to  ex- 
cuse the  delay,  an  answer  pleading  the  bar 
is  demurrable.  Ausplund  v.  Aetna  Indemnity 
Co.  [Or.]  81  P.  577..  If  limitations  is  pleaded 
as  a  bar,  the  plaintiff,  in  order  to  avoid  it 
by  an  exception  in  the  statute,  must  special- 
ly allege  it  in  his  bill  or  reply.  Pierce  v. 
Perry  [Mass.]  75  N.  E.  734. 
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stated  is  barred,  is  not  demurrable  on  the  ground  that  a  certain  portion  of  the  sum 
claimed  was  barred.^"  If  fraud  is  relied  on  the  complaint  must  allege  fraud  and  the 
facts  constituting  it;"  that  it  was  committed  by  defendant  or  some  one  in  priyity 
with  him  j^^  that  it  was  concealed  from  complainant  by  defendant  or  his  privies  f^ 
that  it  was  not  discovered  until  within  the  statutory  period  before  the  action  was 
brought;''*  and  that  it  could  not  with  reasonable  diligence  have  been  discovered 
sooner.^'* 

One  who  asserts  that  the  operation  of  the  statute  was  prevented  by  disability 
has  the  burden  of  proving  it.^°  When  the  cause  sued  on  accrued  in  another  state, 
defendant  has  the  burden  to  show  that  it  was  barred  by  the  statutes  of  such  state.^' 
Limited  Paetnership  ;  Liquidated  Damages  ,  see  latest  topical  index. 


General    Rule    (484). 
Statutory  Lis  Pendens   (486). 


LIS    PE1TDEWS.28 

I       Continuity  of  Lis  Pendens  (487). 


General  rule.^^ — A  purchaser  or  creditor  pendente  lite  acquires  only  such 
rights  as  his  grantor^"  or  debtor^^  had,  and  takes  the  same  subject  to  all  subsequent 
proceedings  in  the  action,^^  and  to  the  judgment  rendered  therein,^^  and  the  eon- 


19.  Concealment  of  the  cause  attempted 
to  be  stated.  Eoberts  v.  Smith  [Ind.]  74  N. 
E.    894. 

ao.  Stapper  v.  Wolter  [Tex.  Civ.  App.]  85 
S.  W.   850. 

ai.  Jones  V.  Rogers  [Miss.]  38  So.  742. 
One  seelting-  to  avoid  the  bar  on  the  ground 
of  fraud  must  allege  the  facts  upon  which 
he  relies  and  they  must  be  sufficient  to  en- 
title him  to  relief.  Boren  v.  Boren  [Tex. 
Civ.  App.]   85  S.  W.  48. 

22,  23.     Jones  v.  Rogers  [Miss.]  38  So.  742. 

24.  Jones  V.  Rogers  [Miss.]  38  So.  742. 
A  pleading  for  relief  on  the  ground  of  fraud 
must  show  that  the  fraud  was  not  discover- 
ed until  a  time  within  the  period  of  limita- 
tions. Waters  v.  Waters  [Ga.]  52  S.  B.  425; 
German  Security  Bank  v.  Columbia  Finance 
&   Trust  Co.,  27  Ky.  L.  R.   581,   85  S..W.  761. 

25.  Jones  v.  Rogers  [Miss.]  38  So.  742. 
Complaint  held  insufficient  to  show  that 
fraud  had  not  been  discovered  until  within 
the  statutory  period.  Jones  v.  Rogers 
[Miss.]    38   So.    742. 

26.  Elcan  v.  Childress  [Tex.  Civ.  App.]  89 
S.  W.  84.  Evidence  of  nonpayment,  and  the 
Instrument  evidencing  the  indebtedness, 
does  not  show  that  a  cause  of  action  barred 
on  the  face  of  the  complaint  is  not  barred 
and  does  not  cure  error  in  overruling  a  de- 
ftiurrer  to  the  complaint.  Hibernia  Sav.  & 
Loan  Soc.  v.  Boland,  145  Cal.  626,  79  P.  365. 
Where  a  complaint  shows  that  the  cause 
stated  Is  barred  the  plaintiff  has  the  bur- 
den of  proving  that  the-  operation  of  the 
statute  has  been  suspended  a  sufficient 
length  of  time  to  avoid  the  bar.  Paine  v. 
Dodds  [N.  D.]  103  N.  W.  931. 

27.  Wojtylak  v.  Kansas  &  T.  Coal  Co.,  188 
Mo.    260,    87   S.   W.    506. 

28.  Scope:  Lis  pendens  in  the  sense  of 
another  suit  pending  as  ground  for  abate- 
ment of  an  action,  see  Abatement  and  Re- 
vival, 5  C.  L.  1. 

2S).     See  4  C.  L   466. 

30.  Takes  subject  to  the  right  of  other 
parties   to   the   suit.     Virginia   Iron,    Coal   & 


Coke  Co.  v.  Roberts,  103  Va.  661,  49  S.  B.  984. 
A  writ  of  possession  will  issue  against  a  pur- 
chaser from  a  landlord  pending  a  suit  of 
ejectment  against  the  tenant,  the  landlord 
having  notice  of  such  suit.  King  v.  Davis, 
137   P.   222. 

31.  Creditors  of  an  Insolvent  corporation 
becoming  such  pending  a  creditors'  suit 
against  the  corporation  held  entitled  to  par- 
ticipate only  in  such  assets  as  remained  aft- 
er the  payment  of  claims  existing  at  the  time 
the  creditors'  bill  was  filed.  Atlas  R.  Sup- 
ply Co.  V.  Lake  &  River  R.  Co.,  134  F.  503. 

32.  Depositions  of  witnesses.  Morris  v. 
Linton    [Neb.]    104  N.  W.    927. 

33.  Purchaser  of  mortgagor  pending  fore- 
closure suit.  Deskins  v.  Big  Sandy  Co., 
[Ky.]  89  S.  W.  695.  Mortgagee  of  prop- 
erty pending  litigation  which  must  neces- 
sarily determine  the  mortgagor's  rights  in 
the  premises.  Parrotte  v.  Dryden  [Neb.]  102 
N.  W.  610.  One  who  acquires  title  to,  or  a 
lien  upon,  or  an  interest  in  mortgaged  real 
property  after  the  commencement  of  a  fore- 
closure suit  Is  bound  by  the  decree.  Kaston 
v.  Storey  [Or.]  SO  P.  217.  One  not  a  party 
to  an  ejectment  suit  but  who  went  Into  pos- 
session of  the  premises  after  the  suit  was 
brought,  held  subject  to  removal  under  the 
writ  of  possession  issued  under  the  judgment 
for  plaintiff,  he  not  having  clearly  shown 
that  he  did  not  obtain  possession  from  one 
of  ■  the  defendants.  Baum  v.  Roper  [Cal. 
App.]  82  P.  390.  The  fact  that  ejectment  does 
not  lie  for  a  mere  easement  or  other  In- 
corporeal hereditament  does  not  prevent  an 
officer,  in  executing  a  writ  of  possession  un- 
der a  judgment  in  ejectment,  from  ousting 
from  a  track  of  land  persons  who  are  un- 
lawfully using  a  right  of  way  over  the  same 
under  purchase  from  defendants  In  the  eject- 
ment suit  pendente  lite.  King  v.  Davis,  137 
F.  222.  Where  the  holder  of  an  Independent 
title  to  land  sued  for  in  ejectment,  not  a  par- 
ty to  the  suit,  acquired  possession  through 
purchase  from  defendants  In  the  action  pen- 
dente lite,  although  without  actual  notice,  he 
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sequences  flowing  therefrom/*  irrespective  of  notice/'  and  whether  or  not  he  be- 
comes a  party  to  the  action/'  though  he  may  be  relieved  from  this  burden  by  a 
subsequent  payment  thereof  by  or  for  the  judgment  debtor/^  even  though  the 
judgment  be  kept  alive  by  assignment.'^  In  other  words  one  who,  pending  litiga- 
lion  afEecting  property,  assumes  rights  or  liabilities  toward  such  property,  stands 
as  though  he  were  a  party  to  the  action.'®  Such  a  person,  however,  is  only  held 
chargeable  with  knowledge  of  the  facts  of  which  the  record  in  the  suit  as  it  existed 
at  the  time  of  his  purchase  would  have  informed  him,  and  he  cannot  be  charged 
with  knowledge  of  facts  afterward  brought  into  the  case,*"  nor  be  bound  by  proceed- 
ings had  therein  and  afEecting  the  property  after  a  final  decree  and  which  are  be- 
yond the  jurisdiction  of  the  court.*^  The  doctrine  of  lis  pendens  applies  only 
where  a  third  person  attempts  to  intrude  into  a  controversy  by  acquiring  an  interest 
in  the  matter  in  litigation  pending  the  suit;*^  consequently  it  does  not  apply  where 
pending  litigation  concerning  mortgaged   property  the  mortgagee  takes  a  new 


is  subject  to  the  execution  of  a  writ  of  pos- 
session In  favor  of  plaintiff  In  such  action, 
notwithstanding  his  Independent  title  has 
not  been  adjudicated.     Id. 

34.  Purchaser  of  mortgagor  pending  fore- 
closure suit  held  to  take  subject  to 
purchaser  at  foreclosure  sale  providing  the 
latter  bought  on  his  own  account  and  not 
for  the  mortgagor.  Desklns  v.  Big  Sandy 
Co.  [Ky.]  89  S.  W.  695.  The  Interest  of 
one  who  acquires  title  to,  or  a  lien  upon  or 
an  interest  in,  mortgaged  realty  after  the 
commencement  of  a  foreclosure  suit  Is  ef- 
fectually cut  oft  and  barred  by  such  decree, 
if  a  sale  takes  place  thereunder  and  such  sale 
ripens  into  a  title  by  the  execution  and  de- 
livery of  a  sheriff's  deed.  Kaston  v. 
Storey  [Or.]    80  P.   217. 

35.  Tice  v.  Hamilton,  188  Mo.  298,  87  S.  "W. 
497.  The  pendency  of  a  suit  to  foreclose  a 
mortgage  is  constructive  notice  to  all  parties 
of  the  rights  claimed  by  defendant.  Ala- 
bama &  V.  R.  Co.  V.  Thomas  [Miss.]  38  So.  770. 

36.  Matteson  v.  Wagoner  [Cal.]  82  P.  436; 
Virginia  Iron,  Coal  &  Coke  Co.  v.  Roberts, 
103  Va.  661,  49  S.  E.   984. 

37.  38.  Boice  v.  Conover  [N.  J.  Eq.]  61  A. 
159. 

39.  Where  a  foreclosure  has  been  com- 
menced and  a  lis  pendens  filed,  a  subsequent 
renter  of  the  mortgaged  property  Is  not  en- 
titled to  a  crop  planted  by  him  and  standing 
on  the  land  on  the  day  of  sale.  Tittle  v. 
Kennedy  [S.  C]  50  S.  B.  544.  Innocent  pur- 
chasers pendente  lite  being  bound  by  the 
record,  a  defective  return  of  service  of  pro- 
cess is  amendable  against  them.  King  V. 
Bavis,   137   P.   222. 

40.  Virginia  Iron,  Coal  &  Coke  Co.  v.  Rob- 
erts,   103   Va.   661,    49   S.   E.   984. 

NOTID.  Amendments  to  pleadings:  It  is 
also  necessary,  where  the  pleadings  are  filed, 
that  they,  at  the  time  of  a  pendente  lite 
transfer  or  encumbrance,  disclose  the  fact 
that  the  property  subject  thereto  Is'lnvolved 
In  the  pending  suit.  A  party  acquiring  an 
interest  in  property  during  the  pendency  of 
a  litigation  affecting  it  is  not  thereby  char- 
ged w^ith  notice  of  any  fact  that  a  complete 
knowledge  of  the  contents  of  such  pleadings 
would  not  disclose  to  him  or  at  least  incite 
inquiry  respecting.  During  the  progress  of 
a  cause  It  may  be  found  necessary  to  amend 


the  pleadings  to  state  some  new  cause  of  ac- 
tion, or  to  perfect  a  description  of  the  prop- 
erty subject  thereto,  or  to  bring  In  new  par- 
ties. Third  persons  are  not  charged  with 
notice  of  facts  brought  before  the  court  for 
the  first  time  by  the  amendment  of  the  plead- 
ings made  after  they  have  acquired  some 
interest  in  the  subject-matter  of  the  liti- 
gation. As  to  any  new  cause  of  action  in- 
troduced by  an  amendment  and  as  to  prop- 
erty first  described  thereby,  there  Is  no  lis 
pendens  prior  to  the  date  of  the  filing  of  the 
amendments.  Norris  v.  He,  1-52  111.  190,  43  Am. 
St.  Rep.  233;  Stone  v.  Connelly,  1  Mete.  [Ky.] 
652,  71  Am.  Dec.  499;  Jones  v.  Dusk,  2  Mete. 
[Ky.]  356;  Clarkson  v.  Morgan,  6  B.  Mon. 
[Ky.]  441;  Dudley  v.  Price,  10  B.  Mon.  [Ky.] 
88;  Holland  v.  Citizens'  Sav.  Bank,  16  R.  I. 
734,  8  L.  R.  553;  Wortham  V.  Boyd,  66  Tex. 
401.  An  amendment  may  bring  in  new^  par- 
ties. If  so,  persons  acquiring  title  from 
them  prior  to  such  amendment  are  not  bound 
to  the  final  Judgment,  and  In  those  cases 
in  which  a  notice  is  required  to  be  filed  or 
recorded  in  some  public  office,  the  bringing 
in  of  a  new  party  renders  necessary  the  fil- 
ing of  a  new  notice  to  affect  purchasers  un- 
der it.  Marchbanks  V.  Banks,  44  Ark.  48; 
Curtis  v.  Hitchcock,  10  Paige  [N.  Y.]  399. 
It  is  sometimes  necessary  to  plead  facts  oc- 
curring subsequently  to  the  filing  of  the 
original  complaint  and  answer.  If  the  orig- 
inal pleadings  disclosed  the  property  affect- 
ed thereby,  it  became  subject  to  respond  to 
the  final  Judgment  or  decree,  and  if  the  sub- 
stantial object  of  the  suit  is  not  changed 
by  the  supplemental  pleadings,  they  do  not 
render  necessary  the  filing  of  any  new  no- 
tice of  the  pendency  of  the  action.  Stoddard 
V.  Myers,  8  Ohio,  203;  Gibbon  v.  Dougherty, 
10  Ohio  St.  365. — From  note  to  Stout  v. 
Phillippl  Mfg.  etc.  Co.  [W.  Va.]  56  Am.  St. 
Rep.   853,   867. 

41.  Virginia  Iron/  Coal  &  Coke  Co.  v. 
Roberts,  103  Va.  661,  49  S.  E.  984.  Where 
a  final  decree  of  partition  was  rendered,  held, 
a  purchaser  pendente  lite  was  not  bound  by 
subsequent  proceedings  by  which  a  part  of 
the  land  was  sold  to  pay  the  costs  assessed 
against  it.     Id. 

42.  Farmers'  Loan  &  Trust  Co.  v.  Merid- 
ian Waterworks  Co.,  139  F.  661,  quoting 
from  Hopkins  v.  McLaren,  4  Cow.  [N.  T.] 
667-679. 
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mortgage  in  renewal  and  extension  of  the  old  one.^'  A  lis  pendens  can  have  no 
effect  bej^ond  the  purposes  of  the  suit.**  A  suit  affecting  title  to  property  in  a 
Federal  court  is  constructive  notice  of  lis  pendens  with  respect  to  all  property 
in  the  district  and  division.*^  In  Ohio  the  doctrine  of  lis  pendens  does  not  apply 
t'o  sales  of  lands  for  taxes.*^  The  fact  that  it  was  made  pending  litigation  affecting 
the  property  does  not  affect  the  validity  of  the  sale.*^  Purchasers  pendente  lite 
are  proper  parties  to  the  action.** 

Esseniial  elements.*^ — ^The  lis  pendens  is  not  commenced  until  the  summons  or 
subpoena  has  been  served.^"     The  action  must  not  be  for  a  mere  money  judgment.'^ 

Property  within  the  rule.^' 

Statutory  lis  pendens.^^ — The  office  of  a  lis  pendens  is  to  give  notice  to  sub- 
sequent purchasers  or  incumbrancers/*  and  a  statutory  notice  is  generally  required 
to  be  filed  in  some  designated  public  office.^'  Under  the  statutes  of  most  states  it 
is  generally  held  that  where,  at  the  timie  the  notice  is  filed,  the  party  entitled  to 
the  benefit  of  the  lis  pendens  has  eqiiitab'le  notice  of  rights  outstanding  under  a 
superior  unrecorded  instrument,  the  statutory  provision  has  no  application  ;^°  but 
this  rule  does  not  apply  where  the  instrument  is  inferior  to  the  claimant's  right."^ 
In  other  words  it  only  applies  to  cases  where  the  claimant  under  the  unrecorded 
instrument  would  not  be  affected  if  made  a  party  to  the  action.'*  In  New  York 
a  lis  pendens  may  be  filed  in  an  action  brought  to  recover  a  judgment  affecting  the 
title  to,  or  the  possession,  use  or  enjoyment  of,  real  property.''  The  Virginia 
statutory  lis  pendens  has  no  reference  to  Federal  courts  sitting  in  the  state.'" 


43.  So  held  where  mortgagee  had  no  ac- 
tual notice  of  suit.  Farmers'  Loan  &  Trust 
Co.  V.  Meridian  Waterworks  Co.,  139  P.   661. 

44.  A  purchaser  pending  a  suit  for  the 
specific  performance  of  a  contract  and  for 
the  confirmation  of  a  partition,  held  entitled 
to  attack  a  deed  under  which  the  plaintiff's 
children  claimed,  plaintiff  having  died  and 
the  suit  being  revived  in  the  names  of  his 
children  as  heirs.  Virginia  Iron,  Coal  & 
Coke  Co.  V.  Roberts,  103  Va.  661,  49  S.  B. 
984. 

45.  Creditors'  suit  against  an  insolvent 
corporation.  Atlas  R.  Supply  Co.  v.  Lake  & 
River  R.  Co.,  134  F.  503. 

46.  Under  Rev.  St.  1892,  §  2838,  the  lieH 
of  the  state  for  taxes  is  paramount  to  all 
other  liens,  and  under  §  2880,  the  lien  of  the 
state  is  transferred  to  the  purchaser  at  a 
tax  sale;  held,  the  purchaser's  claim  upon 
such  lien  is  not  affected  by  the  fact  that  at 
the  time  of  the  sale  a  suit  is  pending  to 
foreclose  and  extinguish  the  title  of  the 
OTVJier,  to  which  suit  the  purchaser  is  not  a 
party.  Security  Trust  Co.  v.  Root  [Ohio] 
74  N.  E.  1077. 

47.  Mere  kno"wledge  by  the  purchaser  at 
a  partition  sale  of  pending  litigation  does 
not  invalidate  his  purchase  so  long  as  the 
decree  for  sale  remains  unrevoked.  Tobin 
v.  Larkin,  187  Mass.  2'i*9,  72  N.  E.  985. 

48.  Suits  to  cancel  notes  and  mortgage 
for  fraud  and  to  impose  certain  liens  on  the 
land.     Matteson  v.  Wagoner  [Cal.]  82  P.  436. 

49.  See    4   C.   L.    467. 

50.  Courtney  v.   Henry,   114   111.  App.   635. 

51.  The  pendency  of  a  bill  in  chancery, 
filed  by  an  heir  at  law  for  the  removal  of 
the  administration  of  the  estate  into  chan- 
cery for  distribution  among  the  heirs,  and 
not  seeking  to  fix  any  lien,  charge  or  in- 
cumbrance on  the  land,  and  on  which  an  or- 


dinary money  decree  Is  rendered,  is  not 
lis  pendens  so  as  to  affect  the  title  to 
land  sold  under  execution  issued  on  the  de- 
cree rendered.  Moragne  v.  Moragne  [Ala.] 
39    So.    161. 

52,   53.     See    4    C.    L.    468. 

54.  The  lien  gained  by  creditors  prosecut- 
ing a  suit  to  set  aside  a  fraudulent  trans- 
fer by  their  debtor  is  created,  as  between  the 
parties  to  the  action,  by  the  commencement 
of  the  action.  Wahlheimer  v.  Truslow,  94  N. 
T.  S.  137. 

55.  Arkansas:  Under  Kirby's  Dig.  §  5149 
in  order  to  give  an  action  to  enforce  the 
specific  performance  of  a  contract  for  the 
sale  of  land  the  effect  of  lis  pendens,  it  is 
necessary  to  file  a  notice  of  the  pendency 
of  the  action  in  the  office  of  the  recorder  of 
deeds  of  the  county  where  the  land  affected 
is  situated.  Steele  v.  Robertson  [Ark.]  87 
S.  W.  117. 

.56.  2  Ball.  Ann.  Codes  &  St.  §  4887  con- 
strued. Payson  v.  Jacobs,  38  Wash.  203  80 
P.  429. 

57.  Where  defendant's  claim  under  an 
unrecorded  deed  was  subordinate  to  a  mort- 
gage, held,  he  was  bound  by  a  decree  of 
foreclosure  against  his  grantor  in  an  action 
in  which  a  lis  pendens  was  duly  filed.  Pay- 
son  v.   Jacobs,   38  Wash.   203,   80  P.   429. 

58.  Payson  v.  Jacobs,  38  Wash.  203  80  P 
429. 

59.  Code  Civ.  Proc.  §  1670.  Notice  cannot 
be  filed  where  a  Judgment  was  demanded  in 
the  nature  of  a  mandatory  injunction,  re- 
quiring defendants  to  remove  a  brick  wall 
on  their  premises  which  encroached  on 
plaintiff's  property.  McManus  v.  Weinstein 
108  App.  Div.  301,  95  N.  T.  S.  724.  It  seems 
that  a  suit  to  enforce  a  vendee's  lien  is  one 
brought  to  recover  a  judgment  affecting  the 
title,  possession,  use  or  enjoyment  of  the 
premises.     Smadbeck  v.  Law,  94  N.  Y.  S    797 
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If  there  be  any  doubt  as  to  the  right  to  file  the  notice,  the  merits  should  not 
be  decided  on  a  motion  to  cancel  it.°^ 

Continuity  of  lis  pendens.^^ — Even  as  against  purchasers  pendente  lite  claiming 
under  the  parties  to  the  suit,  a  lis  pendens  is  notice  only  when  the  suit  is  prose- 
cuted in  good  faith  and  with  all  reasonable  diligence  and  without  unnecessary  de- 
lay."' While  a  judgment  or  decree  in  a  lower  court  against  the  right  claimed  does 
not  necessarily  and  at  once  terminate  the  lis  pendens,  yet  in  order  to  retain  the 
benefit  thereof  an  appeal  must  be  taken  and  prosecuted  without  delay  and  with  such 
diligence  as  is  required  by  the  circumstances  of  the  case."*  Circumstances  may 
render  the  full  limit  of  the  time  for  an  appeal  an  unreasonable  delay.""  A  volun- 
tary abandonment  or  discontinuance  of  the  action  destroys  the  lis  pendens."" 

LiTEBAKT  Property  ;  Livery  Stable  Keepers  ;  Live  Stock  Insurance  ;  Lloyd's  ;  Loan 
AND  Trust  Companies  ;  Loans  ;  liOCAL  Improvements  and  Assessments  ;  Local 
OiTioN ;  Logs  and  Logging  ;  Lost  Instruments  ;  Lost  Peopebty,  see  latest  topical 
index. 

LOTTERIES. 

What  constitutes." — A  lottery  is  a  scheine  for  the  distribution  of  property  by 
chance  among  persons  who  have  paid,  or  agreed  to  pay,  a  valuable  consideration 
for  the  chance.""     Statutes  frequently  forbid  the  issuing  of  obligations  which  are. 


60.  This  largely  because  the  Federal  courts 
have  no  power  to  enforce  the  registration  of 
the  statutory  memoranda.  King  v.  Davis, 
137   F.   222. 

61.  Suit  to  enforce  vendee's  lien,  held  lis 
pendens  should  not  be  canceled  on  motion, 
although  it  Is  not  aUeged  that  the  vendee  is 
In  possession.  Smadbeck  v.  Law,  94  N.  T.  S. 
797. 

See  4  C.  L.  468. 

Voice  v.  Conover  [N.  J.  Eq.]  61  A.  159. 

C.   L.    647,   n.    41,    42. 

Boice    V.    Conover    [N.    J.    Eq.]    61    A. 


62. 
63. 

See   4 
64. 

159. 
65. 


Boice  V.  Conover  [N.  J.  Eq.]  61  A.  159. 
Three    years    delay    held    to    bar    right.     Id. 

66.  Dismissal  of  that  portion  of  a  gar- 
nishment proceeding  by  which  plaintiff  de- 
manded that  the  judgment  be  made  a  lien  on 
real  estate  held  to  terminate  the  lis  pen- 
dens. Bristow  V.  Thackston,  187  Mo.  332,  86  S. 
W.  94. 

67.  See  4  C.  L.  469.  See,  also.  Betting  and 
Gaming,  5  C.  L.  417;  Gambling  Contracts,  5  C. 
L.  1571.  ^ 

68.  Whether  called  a  lottery,  raffle,  or 
gift  enterprise,  or  by  some  other  name. 
Gen.  St.  1894.  §  6576.  State  v.  U.  S.  Exp. 
Co.  [Minn.]   104  N.  W.  556. 

Schemes  held  to  he  lotteries:  Laws  1903, 
p  9  c.  5106,  §  19,  licensing  various  slot  ma- 
chines and  similar  devices,  will  not  be  con- 
strued as  licensing  the  operating  of  a  slot  ma- 
chine in  which  the  element  of  chance  large- 
ly predominates,  particularly  in  view  of 
Const,  art.  3,  §  23,  prohibiting  lotteries. 
State  V.  Vasquez  [Fla.]  38  So.  830.  Suit 
club  whose  members  contribute  a  certain 
sum  weekly  to  a  tailor  and  hold  weekly 
drawings,  the  holder  of  the  lucky  number 
receiving  a  suit  of  clothes,  held  a  lottery 
prohibited  by  Comp.  Laws  1897,  §  11,344, 
though  members  could  withdraw  at  any  time 
and  receive  credit  on  clothing  purchased  to 


the  amount  contributed  by  them.  People  v. 
McPhee  [Mich.]  12  Det.  Leg.  N.  41,  103  N.  W. 
174.  Company  investing  none  of  its  funds, 
but  distributing  money  collected  from  its 
patrons,  less  a  commission,  in  accordance 
with  priority  in  the  number  of  a  certificate 
given  each  of  them,  held  to  be  engaged  in  a 
lottery  business  or  in  one  in  the  nature  of  a 
lottery,  where  it  appears  that  the  priority  of 
such  numbers  is  determined  by  chance,  and 
redemption  is  also  dependent  upon  the 
chance  of  the  company's  solvency  based  up- 
on the  writing  of  new  contracts  and  the 
lapsing  of  old  ones.  State  v.  U.  S.  Exp.  Co. 
[Minn.]  104  N.  W.  556.  Express  company 
engaged  in  Interstate  commerce  will  not  be 
compelled  to  carry  them.  Id.  Guessing  con- 
test where  part  of  the  amount  contributed 
by  each  person  is  used  for  subscription  for 
newspaper,  and  balance  is  to'  be  divided 
among  those  guessing  nearest  to  the  total 
vote  cast  for  candidates  for  a  state  office 
at  an  election  (Stevens  v.  Cincinnati  Times- 
Star  Co.  [Ohio]  73  N.  E.  1058),  and  a  simi- 
lar contest  in  which  there  is  to  be  no  sub- 
scription, and  prizes  promised  are  definite 
amounts,  held  Tvithin  the  condemnation  of 
Rev.  St.  1892,  §§  6929-6931,  against  lotteries 
and  schemes  of  chance  (Id.)  Offering  of  pre- 
miums to  persons  holding  coupons  taken  . 
from  packages  of  a  cereal  which  "would 
spell  a  certain  word,  each  coupon  bearing  a 
certain  letter,  and  a  necessary  letter  being 
placed  on  only  one  coupon  in  500.  United 
States  V.  Jefferson,  134  F.  299. 

Sehenies  held  not  to  he  lotteries:  Con- 
tract requiring  company  to  pay  coupons  at- 
tached to  it,  in  accordance  with  a  given 
table,  during  the  time  plaintiff  was  mak- 
ing certain  monthly  payments  to  it,  it  not 
appearing  from  the  contract  that  the  order  of 
payment  was  based  on  any  chance  or  hazard. 
McDonald  v.  Pacific  Debenture  Co.,  146  Cal. 
667,  80  P.  1090.     The  business  of  issuing  trad- 
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by  their  terms,  to  be  redeemed  in  nimierical  order,  or  in  an  arbitrary  order  of 
precedence  without  reference  to  the  amount  previously  paid  thereon."'  One  de- 
voting his  time  to  the  business  of  selling  lottery  tickets,  employiag  agents  for  that 
purpose,  distributing  winning  lists,  and  paying  prizes,  is  guilty  of  aiding  and  assist- 
ing in  establishing  a  lottery  business  as  an  avocation  or  business  in  the  state,  though 
the  drawings  take  place  outside  of  the  state.''"  The  Federal  statutes  prohibit  the 
carrying  of  lottery  tickets  and  the  like  from  one  state  to  another.^^  An  agreement 
between  the  holders  of  lottery  tickets  to  divide  their  winnings  is  contrary  to  public 
policy  and  unenforceable.''^ 

Policy.''^ — Statutes  generally  prohibit  the  establishment  or  operation  of  policy 
games.''* 

Indictment  and  prosecution.''^ — An  indictment  following  the  form  of  the 
statute  is  sufficient.^"    The  usual  rules  as  to  evidence^''  and  instructions  apply.'^ 


Ing  stamps,  there  being  no  element  of 
chance,  -whether  holder  is  required  to  select 
article  to  be  given  in  exchange  therefor 
when  he  receives  the  first  stamp,  or  allow- 
ed to  do  so  later.  Ex  parte  Drexel  [Cal.] 
82  P.  429.  Such  a  chance  as  the  uncertain- 
ty in  regard  to  the  number  of  contracts  that 
will  be  allowed  to  lapse  or  the  number  of 
neiv  contract  takers  who  will  come  into  the 
scheme  is  not  such  a  scheme  as  makes  it  a 
lottery.  Attorney  General  v.  Preferred  Mer- 
cantile Co.  of  Boston  [Mass.]  73  N.  E.  669. 
Diamond  leases,  providing  for  redemption  of 
contracts,  etc.,  held  not  a  lottery  within 
Rev.  Laws,  o.  214,  §  7,  since  money  or  prop- 
erty was  not  thereby  disposed  of  with  in- 
tent to  make  the  disposal  thereof  depend 
upon,  or  connected  with  chance,  by  lot, 
dice,  numbers,  gain,  hazard,  or  other  gam- 
bling device.     Id. 

Note:  A  lottery  Is  a  scheme  for  the 'dis- 
tribution of  prizes  by  chance.  State  v.  Dal- 
ton,  22  R.  I.  77,  84  Am.  St.  Rep.  818,  48  L. 
R.  A.  775;  State  v.  Kansas  Mercantile  Ass'n, 
45  Kan.  351,  23  Am.  St.  Rep.  727,  11  L,.  R.  A. 
430.  See,  too,  Ballock  v.  State,  73  Md.  1,  25 
Am.  St.  Rep.  559,  8  L.  R.  A.  671;  State  v. 
Boneil,  42  La.  Ann.  1110,  21  Am.  St.  Rep.  413, 
10  L.  R.  A.  60;  People  v.  Elliott,  74  Mich. 
264,  16  Am.  St.  Rep.  640,  3  L.  R.  A.  403;  note 
to  Yellowstone  Kit  v.  State  [Ala.]  16  Am.  St. 
Rep.  42-48.  It  has  been  said  that  the  three 
essential  ingredients  of  a  lottery  are  con- 
sideration, prize,  and  chance.  Equitable 
Loan,  etc.,  Co.  v.  Waring,  117  Ga.  599,  97  Am. 
St.  Rep.  177.  That  consideration  is  a  neces- 
sary element,  see  Loiseau  v.  State,  114  Ala. 
34,  62  Am.  St.  Rep.  84.  For  cases  where 
investment  schemes  have  been  attacked  as 
.  lotteries,  see  State  v.  Interstate  Sav.,  etc.  Co., 
64  Ohio  St.  283,  83  Am.  St.  Rep.  754;  52  L. 
R.  A.  530;  Equitable  Loan  etc.  Co.  v.  Waring, 
117  Ga.  599,  97  Am.  St.  Rep.  177. — Prom  note 
to  State  V.  Nebraska  Home  Co.  [Neb.]  103 
Am.   St.  Rep.   711. 

69.  Rev.  Laws,  c.  73,  §§  7,  8,  prohibiting 
the  issuing  of  such  obligations,  and  pro- 
viding for  the  forfeiture  of  the  charter  of 
any  domestic  corporation  doing  so,  is  con- 
stitutional. Attorney  General  v.  Preferred 
Mercantile  Co.  [Mass.]  73  N.  E.  669.  Issuing 
of  "diamond  leases"  held  violation  of  this 
statute.     Id. 

70.  State  V.  Miller  [Mo.]  89  S.  W.  377. 
Evidence  held  sufficient  to  Justify  conviction 
for    aiding    and    assisting    in    making    and 


establishing   the   business   of   a   lottery.     Id. 

71.  Coupons  were  placed  in  packages  of 
a  certain  cereal  each  bearing  a  certain  let- 
ter, and  company  offered  premiums  to  per- 
sons holding  those  "which  would  spell  a 
certain  word,  a  necessary  letter  being  placed 
on  only  one  coupon  in  500.  Held,  that  the 
scheme  was  a  lottery  and  the  coupons  were 
within  Act  Cong.  March  2,  1895,  c.  191,  28 
St.  963,  Comp.  St.  1901,  p.  3178,  prohibiting 
any  person  from  causing  to  be  carried  from 
one  state  to  another  any  paper,  certificate, 
or  instrument  purporting  to  be  or  represent- 
ing a  ticket,  chance,  share,  or  interest  in, 
or  dependent  upon,  the  event  of  a  lottery, 
so-called  gift  concern,  or  other  similar  en- 
terprise offering  prizes  dependent  upon  lot 
or  chance.  United  States  v.  Jefferson,  134 
P.  299.  This  is  true  notwithstanding  the 
fact  that  the  sales  of  such  commodities  in 
packages  containing  coupons  may  be  lawful. 
Id. 

72.  Where  establishment  of  lotteries  and 
sale  of  lottery  tickets  is  forbidden  by  stat- 
ute. Crutchfield  v.  Rambo  [Tex.  Civ.  App.] 
86  S.  W.  950. 

73.  See  4  C.  L.  470. 

74.  Evidence  in  prosecution  for  aiding 
and  assisting  "in  making  and  establishing 
a  policy  as  a  business  and  avocation."  in 
violation  of  Rev.  St.  1899,  §  2219,  held  suffi- 
cient to  sustain  a  conviction.  State  v.  Cro- 
nin,    189   Mo.    663.    88    S.    W.    604. 

75.  See,  also.  Indictment  and  Prosecution, 
4  C.  L.   1. 

78.  Indictment  under  Rev.  St.  1899,  §  2219, 
held  not  objectionable  for  failure  to  describe 
in  what  manner  a  "policy"  was  made  or 
established  or  what  is  meant  by  a  "policy." 
State  V.  Cronin,  189  Mo.  663,  88  S.  W.  604. 
Indictment  need  not  charge  how  or  in  what 
manner  defendant  aided  or  assisted  in  main- 
taining or  establishing  lottery  or  what  the 
lottery  was.  State  v.  Miller  [Mo.]  89  S.  W. 
377.  Indictment  charging  that  defendant 
knowingly,  willfully,  and  feloniously  com- 
mitted the  acts  charged  need  not  also  use 
the   word   "unlawfully."     Id. 

77.  Tickets,  sheets,  and  lists  of  drawings 
held  sufficiently  connected  with  defendant 
to  make  them  admissible.  State  v  Miller 
[Mo.]    89   S.   W.    377. 

78.  Instruction  held  not  objectionable  as 
assuming  that  defendant  sold  lottery  tickets 
where  it  is  admitted  that  he  did  so.  State 
V.  Miller  [Mo.]   89  S.  W.  377. 


6  Cur.  L,aw.    MAIMING;  MAYHEM.     MALICIOUS  MISCHIEF. 


489 


It  is  imnecessary  to  use  the  word  feloniously  in  an  instruction  pointing  out  the 
facts  constitutiag  the  offense.''  The  verdict  must  be  responsive  to  the  issues  pre- 
sented to  the  jury.** 

MAIMING;   MAYHEM. 

The  indictment  must  allege  that  the  act  was  willfully  and  maliciously  done.^^ 
Malice  ;  Maiiciotjs  Abuse  of  Pbocess,  see  latest  topical  Index. 

MALICIOUS   MISCHIEE.82 

In  some  states  anyone  maliciously  depositing,  exploding,  or  attempting  to  ex- 
plode, any  explosive  at,  in,  under,  or  near  places  where  human  beings  usually  as- 
semble, or  which  they  frequent,  with  intent  to  destroy  them  or  to  injure,  intimi- 
date, or  terrify  any  person,  or  by  means  of  which  any  person  is  injured  or  en- 
dangered, is  guilty  of  a  felony.^' 

It  is  sufficient  if  the  offense  is  charged  in  the  language  of  the  statute.**  An 
indictment  charging  the  damage  resulting  from  the  malicious  destruction  of  prop- 
erty, in  an  amount  in  excess  of  that  necessary  to  constitute  a  felony,  also  includes 
a  charge  of  misdemeanor,  and  whether  the  offense  is  the  one  or  the  other  depends 
upon  the  value  of  the  property  destroyed.^'  If  the  state  in  such  case  joins  with  the 
defendant  in  waiving  a  jury,  it  thereby  abandons  so  much  of  the  indictment  as 
alleges  a  felony.*' 

The  usual. rules  of  evidence*'  and  as  to  instructions  apply.**    Evidence  of 


79.  Instruction  held  sufficient.  State  v. 
Cronin,  189  Mo.  663,  88  S.  "W.  604;  State  v. 
Miller    [Mo.]    89    S.   "W.    377. 

80.  In  a  prosecution  under  Rev.  St.  1899, 
§  2219,  for  aiding  and  assisting  "in  making 
and  establishing  a  policy  as  a  business  and 
avocation,"  a  special  verdict  finding  de- 
fendant guilty  of  aiding  and  assisting  in 
establishing  a  policy,  but  failing  to  find 
that  he  did  so  as  a  "business  or  avocation," 
and  a  judgment  based  thereon,  are  fatally 
defective.  State  v.  Cronin,  189  Mo.  663,  88  S. 
W.  604;  State  v.  Miller,  189  Mo.  673,  88  S. 
W.  607.  Omission  immaterial  where  defend- 
ant is  found  guilty  as  charged  in  the  indict- 
ment.    State   V.   Miller    [Mo.]    89    S.    W.    377. 

81.  An  indictment  charging  that  defend- 
ant made  an  assault  on  prosecutor,  and  then 
and  there  unlawfully  and  maliciously  set 
fire  to  a  cannon  cracker  held  by  prosecutor, 
which  exploded  and  destroyed  prosecutor's 
hand,  held  Insufficient.  Neblett  v.  State 
[Tex.  Cr.  App.]    85  S.  W.   813. 

82.  Note:  Malicious  mischief  is  the  wan- 
ton or  reckless  destruction  of,  or  injury  to, 
property.  Flora  First  Nat.  Bank  v.  Burkett, 
101  111.  391,  40  Am.  Bep.  209;  State  v.  Foote, 
71  Conn.  741;  State  v.  Watts,  48  Ark.  56, 
3  Am.  St.  Rep.  216;  Commonwealth  v.  Wil- 
liams,  110  Mass.   401. 

This  crime  is  distinguished  from  larceny 
by  the  absence  of  lucrl  causa, — the  intent 
to  profit  by  the  conversion  of  the  property. 
State  V.  Hawkins,  8  Port.  [Ala.]  461,  33  Am. 
Dec.  294;  Pence  v.  State,  110  Ind.  95;  State 
V  Pike  33  Me.  361;  State  v.  Leavitt,  32  Me. 
183;  State  v.  Weber,  156  Mo.  249;  People  v. 
Woodward,  31  Hun  [N.  T.]  57;  State  v.  But- 
ler,  65  N.   C.   309. 

Malicious     mischief    Is    sometimes     called 


"malicious  trespass,"  but  it  is  to  be  distin- 
guished from  the  ordinary  trespass  in  that  it 
is  both  without  color  or  pretense  of  right 
and  without  hope  or  expectation  of  gain. 
Dawson  v.  State,  52  Ind.  478;  State  v.  Robin- 
son, 20  N.  C.  130,  32  Am.  Dec.  661;  People 
V.  Smith,   5  Cow.   [N.  T.]    259. 

At  the  common  law,  as  well  as  now  quite 
generally  by  statutory  provisions,  malicious 
mischief  extended  to  real  property  as  well 
as  to  personalty.  State  v.  .Watts,  48  Ark. 
56,  3  Am.  St.  Rep.  216;  State  v.  Wilson,  3 
Mo.  125;  State  v.  Batchelder,  5  N.  H.  549; 
Loomis  V.  Bdgerton,  19  Wend.  [N.  T.]  419. 
Consult  the  local  statute. — From  Bronson, 
Fixtures,   §  112b,   p.   398. 

83.  Malicious  depositing  and  exploding  of 
dynamite  in  a  mine  held  within  Act  March 
12,  1887,  §  8  (St.  1886-87,  p.  112,  c.  195).  In 
re  Mitchell  [Cal.  App.]  82  P.  347.  Evidence 
held  sufficient  to  warrant  comroitting  magis- 
trate   in     holding    defendant    for    trial.     Id, 

84.  Information  charging  defendant  "with 
wantonly  and  without  right  breaking  down 
a  fence  in  violation  of  Rev.  St.  1899,  §  1958, 
held  sufficient,  though  it  failed  to  describe 
the  land  on  which  the  fence  stood.  State 
V.  Gift   [Mo.  App.]    86   S.  W.   693. 

85.  Under  Crim.  Code  §  192,  making  the 
offense  a  felony  if  the  damage  exceeds  $15, 
and  a  misdemeanor  if  it  does  not.  Dallman 
V,  People,  113  111.  App.  507. 

86.  Jury  cannot  be  waived  in  case  of  a 
felony,  but  may  be  if  offense  is  a  misde- 
meanor. Dallman  v.  People,  113  111.  App. 
507. 

87.  Where  evidence  was  circumstantial, 
held  that  the  court  properly  confined  wit- 
nesses, testifying  to  horse  tracks  near  the 
scene   of  the  crime,   to  a  description  of  the 
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ill-will  on  the  part  of  the  defendant  toward  the  prosecuting  witness/"  and  of  his 
offers  to  pay  for  the  damage  inflicted,  is  admissible.""  On  a  prosecution  for 
maliciously  serving  and  carrying  away  another's  fruit  trees,  malice  must  be  proved,"^ 
but  proof  tia±  defendant  intentionally  injured  or  destroyed  the  property,  without 
just  cause  or  excuse,  is  sufficient,  without  proof  that  he  was  actuated  by  specific 
ill-will  against  the  owner."^  Cases  dealing  with  the  sufficiency  of  the  evidence  to 
hiipport  a  conviction  will  be  found  in  the  note."' 


MALICIOtrS    PROSECUTION    AND   ABUSE    OF    PEOCESS. 


§  1.  Nature  and  Elements  of  the  Wrons 
(490). 

A.  Malicious  Prosecution   (490). 

B.  Abuse  of  Process   (490). 

;  2.  Responsibility  of  Defendant  for  the 
Prosecution  or  Suit  and  His  Pi|Eticlpatlqn 
Therein  (401). 

§  3.     The  Prosecution  of  the  Plaintiff  (491). 

§  4.  Termination  of  Prosecution  in  Plaln- 
tifFs    Favor    (492). 


§  5.  Want  of  Reasonable  and  Probable 
Cause     (492). 

§  6.     Malice    (494). 

§  7.  Advice  of  Private  Counsel,  Prosecut- 
ing Attorney  or  Magistrate   (494). 

§  8.     Damages   (495). 

§  9.  General  Matters  of  Pleading  and 
Practice    (495). 


§  1.  Nature  and  elements  Of  the  wrong.  A.  Malicious  prosecution}— A 
malicious  prosecution  is  one  that  is  begun  in  malice,  without  probable  cause  to 
believe  that  it  can  succeed,  and  which  finally  ends  in  failure.'  An  action  for  the 
tort  is  usually  based  upon  a  criminal  prosecution,'  but  may  be  founded  upon  a 
civil  action  when  instituted  simply  to  harass  and  oppress.*  Malice  is  the  root 
of  the  action  but  standing  alone,  even  when  extreme,  is  not  enough.^  Want  of 
probable  cause"  and  termination  of  the  proceeding  against  the  plaintiff^  must  co- 
exist, 

(§1)  B.  Abuse  of  process^  is  the  employment  of  process  legally  and  properly 
issued  for  a  wrongful  and  unlawful  purpose  which  it  was  not  intended  by  law  to  ef- 
fect."    Probable  cause,^"  malice,^"^  or  termination  of  the  proceeding  in  which  it  is- 


peculiarities  of  the  tracks  and  the  corres- 
ponding: peculiarities  of  the  feet  of  defend- 
ant's horse.  State  v.  Wideman,  68  S.  C.  119, 
46  S.  E.  769. 

88.  Instruction  as  to  effect  of  finding 
fruit  trees,  alleged  to  have  been  maliciously 
severed  and  carried  away,  on  defendant's 
land,  held  proper  when  taken  in  connection 
with  other  instructions.  State  v.  Roscum 
[Iowa]    104  N.  W.  800. 

89.  To  show  motive.  State  v.  Wideman, 
68  S.  C.  119,  46  S.  E.  769. 

90.  Declarations  that  he  did  not  commit 
the  crime,  but  that  he  would  pay  the  dam- 
ages in  order  to  end  the  la'wsuit.  State  v. 
Wideman,    68    S.    C.    119,    46    S.    E.    769. 

91.  State  v.  Roscum  [Iowa]  104  N.  W.  800. 

92.  Instructions  approved.  State  v.  Ros- 
cum   [Iowa]    104   N.   W.    800. 

93.  E^vidence  held  sufficient  to  sustain  a 
conviction  for  the  malicious  destruction  of 
goods  and  chattels.  Dallman  v.  People,  113 
111.  App.  507.  On  prosecution  for  malicious 
mischief  in  burning  cord  wood,  held  that 
denial  of  motion  for  a  new  trial,  based  on 
ground  that  evidence  was  not  sufficient  to 
support  a  verdict,  was  not  an  abuse  of  dis- 
cretion. State  v.  Wideman,  68  S.  C.  119,  46 
S.    B.    769. 

Evidence  held  insnfflcient  to  sustain  a 
conviction  for  maliciously  pulling  up.  carry- 
ing away,  and  severing  from  the  land  of  the 


owner,  certain  fruit  trees.     State  v.  Roscum 
[Iowa]  104  N.  W.  800. 

1.  See  4  C.  L.  471,  Exhaustive  monograph 
on  the  subject. 

2.  Burt  V.  -Smith,  181  N.  T.  1,  73  N.  B.  495. 
Evidence  held  to  show  that  defendant  was 
the  prosecutor  In  a  criminal  proceeding 
against  plaintiff  for  receiving  and  holding 
stolen  property,  that  such  proceedings  re- 
sulted in  plaintiff's  arrest  and  were  termi- 
nated by  dismissal  of  the  indictment.  Cook 
V.  Pioskey    [C.    C.   A.]    138   P.   273. 

3.  See  4  C.  L.  472. 

4.  See   4   C.    L.    473,   n.    8,    et   seq. 

5.  Burt  V.  Smith,  181  N.  Y.  1,  73  N.  E.  495 

6.  Burt  V.  Smith,  181  N.  T.  1,  73  N.  B.  495. 
Probable  cause  and  malice  must  coexist 
Bryant  v.  Kuntz,  25  Pa.  Super.  Ct.  102- 
Young  V.  Llndstrom,   115  111.   App.   239. 

7.  Malice,  want  of  probable  cause,  and 
termination  of  the  action  must  coexist 
Pittsburg,  etc.,  R.  Co.  v.  Wakefield  Hard- 
ware  Co.,    138   N.   C.    174,    50   S.    E.    571 

8.  See    4    C.    L.    474,    n.    15    et     seq. 

9.  Complaint  held  to  set  forth  a  cause 
of  action  for  malicious  abuse  of  process  in 
seizing  goods  under  a  distress  warrant 
Mullins  V.  Matthews  [Ga.]  50  S.  B  101 
Illegal  and  improper  use  of  a  writ  of  capias 
ad  respondendum  gives  a  cause  of  action 
but  is  no  ground  for  quashing  the  writ 
Powell    V.    Perkins,    211    Pa.    233,    60    A     73l' 
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sued^^  are  not  essential  elements  of  the  tort.  A  warrant  valid  on  its  Ta^'iB  ^wi 
a  defense.^^  Under  a  rule  that  malicious  prosecution  does  not  lie  for  the  wrong- 
ful prosecution  of  a  civil  action,  but  the  remedy  is  for  malicious  use  of  civil  pro- 
cess, malice,  want  of  probable  cause,  and  termination  of  the  action,  are  essential 
elements.^*  The  malicious  prosecution  of  a  civil  action  in  which  neither  person  nor 
property  was  interfered  with  will  not  support  the  action.^"  Equity  will  restrain 
the  unlawful  use  of  process.^® 

§  2.  Responsibility  of  defendant  for  the  prosecution  or  suit  and  his  partici- 
pation therein." — A  master  is  not  liable  for  a  prosecution  instigated  by  his  servant 
if  such  act  is  without  the  scope  of  the  servant's  employment,^^  and  the  master  is 
not  personally  concerned  in  the  proceeding ;'°  but  a  corporation  is  liable  for  a 
prosecution  instituted  by  a  branch  manager  where  the  general  officers  are  notified  that 
such  prosecution  is  unwarranted  but  state  that  the  manager  has  full  charge.^"  An 
attorney  who  on  facts  disclosed  believes  there  is  probable  cause  for  a  criminal  prosecu- 
tion and  who  in  good  faith  advises  the  institution  of  proceedings,  is  not  liable,''^  nor 
is  an  agent  who  at  the  command  of  his  principal  reveals  information  upon  which  a 
prosecution  is  based,  but  who  takes  no  part  in  the  proceedings.^^ 

§  3.  The  prosecution  of  the  plaintiff.^' — A  void  proceeding  may  be  made  the 
basis  of  the  action,"  but  a  contrary  rule  prevails  in  some  jurisdictions."'     Though 


Mere  participation  in  procuring  an  erron- 
eous order  is  not  a  tort.  The  Eliza  Lines 
tC.  C.  A.]  132  F.  242.  Wfiere  there  is  no 
abuse  of  process  in  a  suit  in  rem  against 
a  vessel  for  •collision,  the  respondent  vessel 
cannot  maintain  a  cross  bill  for  damages 
for  seizure  and  detention.  The  Amiral 
Cecille,  134  F.  673. 

10.  Jackson  v.  American  Tel.  &  T.  Co. 
[N.  C]  51  S.  B.  1015.  A  libelant  who  in 
good  faith  and  on  advice  of  counsel  pro- 
ceeds in  rem  against  a  vessel  but  fails  to 
establish  a  maritime  lien  is  not  liable  in 
damages.  The  Alcalde,  132  F.  576.  Abuse 
of  process  is  not  shown  where  a  landlord 
instituted  summary  proceedings  against  a 
tenant  but  discontinued  them  immediately 
on  ascertaining  that  rent  had  been  paid. 
Weeks  v.  Van  Ness,  93  N.  T.  S.  337.  But  see 
Pittsburg,  etc.,  K.  Co',  v.  Wakefield  Hard- 
ware Co.,  138  N.  C.  174,  50  S.  B.  571,  holding 
that  probable  cause  Is  an  essential  element. 

11.  Pittsburg,  etc..  R.  Co.  v.  Wakefield 
Hardware    Co.,    138    N.    C.    174,    50    S.    B.    571. 

12.  Pittsburg,  etc.,  K.  Co.  v.  Wakefield 
Hardware  Co.,  138  N.  C.  174,  50  S.  E.  571. 
An  action  for  malicious  abuse  of  process 
may  be  maintained  before  the  action  in 
which  such  process  was  issued  has  termi- 
nated. Mullins  V.  Matthews  [Ga.]  50  S.  E. 
101;  Jackson  v.  American  Tel.  &  T.  Co.  [N. 
C]    51   S.   E,    1015. 

13.  Jackson  v.  American  Tel.  &  T.  Co. 
[N.  C]   51  S.   E.  1015. 

14.  Mullins  V.  Matthews  [Ga.]  50  S.  E. 
101.   and   eases   cited. 

l."i.  Abbott  V.  Thome,  34  Wash.  692,  76 
P.   302. 

Note;  The  Jurisdictions  in  this  country 
appear  to  be  about  evenly  divided  upon  this 
question.  Georgia,  Iowa,  Maryland,  North 
Carolina,  New  Jersey,  New  York,  Ohio, 
Pennsylvania,  Texas,  Washington  and  Wis- 
consin have  adopted  the  English  rule  hold- 
ing that  the  assessment  of  costs  against  an 
unsuccessful    plaintiff   in    such   an   action    is 


sufficient  compensation  for  the  injury  suf- 
fered by  the  defendant.  Such  states  ignore 
the  important  difCerence  between  the  fixed 
statutory  costs  prevailing  in  this  country 
and  the  more  liberal  and  fiexible  English 
rule,  leaving  the  assessment  of  costs  largely 
to  the  discretion  of  the  court.  2  Columbia 
L.  R.  124,  3  Columbia  L.  R.  479,  498.  On 
the  other  hand,  California,  Colorado,  Con- 
necticut, Indiana,  Illinois,  Kansas,  Kentucky, 
Michigan,  Minnesota,  Missouri,  Nebraska, 
North  Dakota,  Tennessee  and  Vermont  per- 
mit a  recovery  where  it  can  be  shown  that 
the  suit  complained  of  was  brought  mali- 
ciously and  without  probable  cause.  For 
the  historical  development  of  this  see  Kolka 
V.  Jones,  6  N.  D.  461. — 4  Columbia  L.  R.  516. 
See  full  discussion,   4   C.   L.  472   et    seq. 

16.  Where  execution  is  being  used  to 
harass  or  where  levied  on  land  in  which 
the  judgment  debtor  has  no  interest.  Bar- 
ren  V.   Adams,   26  Pa.   Super.   Ct.   635. 

17.  See  4  C.  L.  480. 

18.  A  credit  clerk  has  not  by  virtue  of 
his  position  implied  authority  to  crim- 
inally prosecute  one  for  an  offense  against 
his  master.     Staton  v.  Mason,  94  N.  T.  S.  417. 

19.  Staton   v.   Mason,   94   N.   T.   S.    417. 

20.  The  expenses  of  the  prosecution  were 
paid  by  the  corporation.  Nickelson  v.  Cam- 
eron Lumber  Co.  [Wash,]  81  P.  1059.  Knowl- 
edge of  a  corporation  that  a  prosecution  in- 
stigated by  its  general  manager  was  pend- 
ing may  be  shown  by  evidence  of  interviews 
between  the  officers  of  the  corporation  and 
plaintiff's    counsel.     Id. 

21.  Nothing  to  show  malice  or  bad  faith 
in  anything  he  said  or  did.  Miller  v.  Met- 
ropolitan  Life   Ins.    Co.    [Ky.]    89    S.    W.    183. 

22.  He  was  a  mere  passive  actor.  Miller 
V.  Metropolitan  Life  Ins.  Co.  [Ky.]  89  S.  W. 
183 

23.  See   4  C.  L.   483. 

24.  One  who  wrongfully  and  without 
probable  cause  sues  out  an  attachment  is 
liable    in    damages    for    its    levy,    though    it 
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the  latter  rule  prevail  it  does  not  foliow  that  one  injured  has  no  remedy.^'  That 
the  warrant  for  plaintiff's  arrest  was  erroneous  in  that  it  did  not  give  plaintiff's 
correct  name,^^  or  that  the  complaint  contained  a  faulty  description  of  the  offense/' 
is  no  defense. 

§  4.  Termination  of  prosecution  in  plaintiff's  favor."^ — The  prosecution  must 
have  terminated  in  plaintiff's  favor  prior  to  the  commencement  of  the  action.^" 
A  prosecution  may  he  regarded  as  terminated  when  it  has  been  disposed  of  in  such 
manner  that  it  cannot  be  revived,  so  that  the  prosecutor,  if  he  intends  to  proceed 
further,  must  institute  proceedings  do  novo.'^  A  nolle  prosequi  procured  by  the 
accused^^  or  made  in  consequence  of  a  compromise  to  which  he  was  a  party^^  is 
not  such  a  termination  as  entitles  him  to  maintain  the  action,  but  if  such  entry 
was  the  act  of  the  prosecuting  attorney  induced  solely  by  the  advice  of  the  court, 
it  is.^*  Discharge  by  a  grand  jury  is  prima  facie  a  termination.'^  Termination  of 
the  prosecution  may  be  established  by  the  docket  entries  therein.^* 

§  5.  Want  of  reasonable  and  probable  cause." — ^Want  of  probable  cause  is  an 
essential  element  of  the  tort,'*  hence  if  admitted  facts  amount  to  probable  cause, 
a  verdict  should  be  directed.'"  Probable  cause  is  a  reasonable  ground  of  suspicion, 
supported  by  circumstances  sufSciently  strong  in  themselves  to  warrant  a  cautious 
man  in  the  belief  that  the  accused  is  guilty  of  the  offense  with  which  he  is  charged.*" 
It  does  not  mean  the  want  of  any  cause,*^  and  does  not  depend  upon  the  guilt  or 
innocence  of  the  accused,*^  but  upon  the  want  of  any  reasonable  ground  of  sus- 
picion such  as  would  induce  an  ordinarily  cautious  man  to  believe  in  the  truth  of 
the  charge.*'  The  substance  of  all  definitions  of  it  is  "a  reasonable  ground  for  be- 
lief."** 

The  question  as  to  whether  a  certain  state  of  facts  exists  is  for  the  jury;*°  but 


issued  from  a  court  without  jurisdiction. 
Ailstock  V.  Moore  Lime  Co.  [Va.]  52  S.  B.  213. 

Note:  See  4  C.  L.  484,  n.  24,  citing  nu- 
merous authorities  and  stating  that  the 
weight  of  authority  so  prevails. 

23.  A  void  proceeding  cannot  be  made 
the  basis  of  the  action.  Forrest  v.  McBee 
[S.    C]    51    S.    E.    675. 

2«.  See  Conversion  as  Tort,  5  C.  L.  753; 
Trespass,  4  C.  L.  1698. 

27,  28.  Cochran  v.  Bones  [Cal.  App.]  82 
P.    970. 

29.  See  4  C.  D.  485. 

30.  Schaefer  v.  Cremer  [S.  D.]  104  N.  "W. 
468. 

31.  Dismissal  of  a  criminal  prosecution 
with  costs  against  the  prosecutor  on  his 
failure  to  produce  evidence  is  a  sufficient 
termination  of  the  prosecution.  Graves  v. 
Scott   [Va.]    51   S.  B.   821. 

32.  33,  34.  Lamprey  v.  Hood  [N.  H.]  62 
A.   380. 

33.  Wells  V,  Parker    [Ark.]    88   S.   "W.    602. 
38.     The    docket    entries    are    admissible. 

Lamprey  v.  Hood  [N.  H.]  62  A.  380. 

37.  See  4  G.  L.  489. 

38.  See  ante,  §  7. 

39.  Bryant  v.  Kuntz,  25  Pa.  Super.  Ct. 
102;  Scott  V.  Dewey,  23  Pa.  Super.  Ct.  396. 
Where  facts  are  sufficient  to  rebut  the  pre- 
sumption of  want  of  probable  cause  arising 
from  the  termination  of  the  cause  against 
plaintiff  favorably  to  him,  the  court  should 
direct  a  verdict  for  defendant.  Carroll  v. 
Central  B.  Co.,  134  F.  684. 

40.  Price  v.  Denison  [Minn.]  103  N.  W. 
728;   Cook  v.  Proskey  [C.   C.  A.]   138   F.   273. 


It  is  the  knowledge  of  facts,  actual  or  ap- 
parent, strong  enough  to  justify  a  reason- 
able man  in  the  belief  that  he  has  lawful 
grounds  for  prosecuting  defendant  in  the 
manner  complained  of.  Burt  v.  Smith,  181 
N.  T.  1.  73  N.  E.  495.  It  is  a  deceptive 
appearance  of  guilt  arising  from  facts  and 
circumstances  misapprehended  or  misunder- 
stood so  far  as  to  produce  belief.  Scott  v. 
Dewey,    23   Pa.    Super.    Ct.    396. 

Probable  canse  held  to  exist .  where  an 
agent  of  the  humane  society  instituted  a 
prosecution  after  an  investigation.  Bryant 
V.  Kuntz,  25  Pa.  Super.  Ct.  102.  Probable 
cause  held  to  appear  from  plaintiff's  own 
evidence.  Scott  v.  Dewey,  23  Pa.  Super.  Ct. 
396.  Evidence  held  sufficient  to  show  proba- 
ble cause  for  prosecuting  an  action  for  in- 
fringement of  a  trade-mark  and  procuring 
a  temporary  injunction.  Burt  v.  Smith,  181 
N.   T.    1,    73   N.   E.    495. 

41.  Burt  v.  Smith,  181  N.  T.  1,  73  N  B 
495. 

42.  Humphreys  v.  Mead,  23  Pa.  Super.  Ct. 
415.  Probable  cause  does  not  depend  on  the 
actual  state  of  the  case  in  point  of  fact 
but  upon  the  honest  and  reasonable  belief 
of  the  party  prosecuting.  Scott  v.  Dewev 
23  Pa.  Super.  Ct.  396. 

43.  Burt  V.  Smith,  181  N.  T.  1,  73  N. 
E.  495.  It  depends  upon  appearances  de- 
duced from  known  facts  of  such  a  character 
as  to  produce  belief  in  the  mind  of  a  rea- 
sonably prudent  man.  Humphreys  v.  Mead 
23  Pa.  Super.  Ct.  415. 

44.  Bryant    v.    Kuntz,    25    Pa.    Super.    Ct. 
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the  question  of  probable  cause  is  one  of  law,"  hence  whether  a  certain  state  of  facts 
constitutes  probable  cause  is  to  be  determined  by  the  court,"^  and  inferences  to  be 
drawn  from  undisputed  facts  or  facts  found  by  the  Jury  to  exist  are  inferences  of 
law."  A  contrary  rule,  however,  was  held  in  New  York.*?  Leaving  the  question 
of  probable  cause  to  the  jury  is  harmless  where  the  question  is  rightly  decided.^" 

The  burden  is  upon  the  plaintiff  to  show"  at  least  prima  facie  want  of  prob- 
able cause^^  and  malice.''*  All  evidence  bearing  on  the  question  is  admissible."* 
It  is  competent  to  show  that  acquittal  was  the  result  of  a  compromise."  Gen- 
erally evidence  of  threats  against  the  prosecutor  not  communicated  to  him  until 
after  he  instituted  the  proceeding  is  not  admissible,''"  but  where  the  prosecuting 
witness  himself  testifies  to  an  overt  criminal  act  within  his  own  knowledge,  which 
is  denied,  corroborative  evidence  consisting  of  facts  subsequently  ascertained  is  ad- 
missible."' 

Eepresentations  made  by  persons  who  have  made  an  investigation  or  who  have 
opportunities  for  knowledge  may  be  probable  cause,"*  but  mere  floating  rumors  are 
not."'  The  binding  over  by  the  committing  magistrate  to  await  the  grand  jury  is 
prima  facie  but  not  conclusive  evidence  of  probable  cause.^"  A  discharge  by  an 
examining  magistrate  is  prima  facie  evidence  of  want  of  probable  cause."^  The  ac- 
quittal of  plaintiff  is  not  conclusive  evidence  of  want  of  probable  cause,"^  especially 
where  it  is  the  result  of  a  compromise,*^  and  the  rule  that  discharge  or  acquittal 
is  prima  facie  evidence  of  want  of  probable  cause  does  not  apply  where  probable 
cause  appears  from  plaintiff's  evidence.'* 

An  order  for  a  temporary  injunction  is  only  prima  facie  evidence  of  probable 


45.  Toung  V.  Llndstrom,  115  111.  App.  239; 
Bryant  v.   Kuntz,   25   Pa.    Super.   Ct.    102. 

46.  Bryant  v.  Kuntz,  25  Pa.  Super.  Ct.  102. 

47.  Young-  V.  Lindstrom,  115  111.  App.  239; 
Scott  V.  Dewey,  23  Pa.  Super.  Ct.  396.  The 
question  of  probable  cause  is  a  mixed  one 
of  law  and  fact;  what  facts  exist  and  wheth- 
er they  are  true  is  for  the  jury;  whether 
they  amount  to  probable  cause  is  for  the 
court.  Cooper  v.  Flemming  [Tenn.]  84  S.  W. 
801;  Carroll  v.  Central  E.  Co.,  134  P.  684. 
Instructing  the  jury  to  determine  what  be- 
lief a  person  of  ordinary  caution  would  have 
entertained  from  all  the  facts  known  to  the 
defendant,  upon  a  matter  determinative  of 
the  question  of  probable  cause,  is  erroneous. 
Atchison,  etc.,  R.  Co.  v.  Allen  [Kan.]  79  P. 
648. 

48.  Atchison,  etc.,  R.  Co.  V.  Allen  [Kan.] 
79  P.  648,  and  cases  cited. 

49.  When  a  criminal  prosecution  is  In- 
stituted and  carried  on  without  legal  au- 
thority or  justification,  the  questions  of  good 
faith  and  probable  cause  are  questions  of 
fact  not  of  law.  Long  Island  Bottlers'  Union 
V.    Seitz,    180   N.    T.    243,    73   N.    B.    20. 

50.  Nickelson  v.  Cameron  Lumber  Co. 
[Wash.]    81  P.    1059. 

51.  Lansky  v.  Prettyman  [Mich.]  12  Det. 
Leg.  N.  120,  103  N.  W.  538;  Young  v.  Lind- 
strom,  115  111.  App.  239. 

Bvldence  sufilclent  to  show  want  of  proba- 
ble cause.  Price  v.  Denison  [Minn.]  103  N. 
W.  728.  Evidence  held  to  show  want  of 
probable  cause  for  a  charge  of  larceny  pre- 
ferred. McFadden  v.  Lane,  71  N.  J.  Law, 
624,  60  A.  365.  Evidence  insufficient,  to  show 
probable  cause  for  belief  that  one  received 
stolen  goods  with  guilty  knowledge.  Cook 
V.  Proskey   [C.  C.  A.]   138  F.   273. 


53.  Cunningham  v.  Moreno  [Ariz.]  80  P. 
327. 

53.  Scott  V.  Dewey,   23  Pa.  Super.  Ct.   396. 

54.  Where  want  of  probable  cause  is  at- 
tempted to  be  shown  by  evidence  that  plain- 
tiff had  purchased  the  goods  alleged  to  have 
been  stolen  from  defendant's  agents,  it  Is 
competent  for  defendant  to  show  that  such- 
articles  had  been  stolen.  Preeland  v.  South- 
ern R.  Co.,  70  S.  C.  427,  50  S.  E.  11.  In 
proving  want  of  probable  cause  plaintiff  is 
not  confined  to  facts  he  can  affirmatively 
show  were  within  the  actual  knowledge  of 
defendant;  he  may  prove  such  facts  as  he 
might  have  discovered  by  proper  investiga- 
tion and  inquiry.  Price  v.  Denison  [Minn.] 
103  N.  W.  728. 

55.  Evidence  not  contradictory  to  tlie 
record  is  admissible  for  such  purpose.  Car- 
roll V.  Central   R.  Co.,   134  P.   684. 

56.  Schroeder  v.  Blum  [Neb.]  103  N.  W. 
1073.  The  inquiry  as  to  probable  cause 
goes  back  to  the  commencement  of  the 
action  and  relates  to  facts  then  known  and 
as  they  then  appeared.  Bryant  v.  Kuntz,  25 
Pa.  Super.  Ct.  102. 

57.  Schroeder  v,  Blum  [Neb.]  103  N.  W. 
1073. 

58.  50.  Bryant  V.  Kuntz,  25  Pa.  Super. 
Ct.   102. 

60.  Wells   V.   Parker    [Ark.]    88   S.  W.    602. 

61.  Shifts  the  burden  to  defendant  to  re- 
but it.     Scott  V.  Dewey,  23  Pa.  Super.  Ct.  39  6. 

62.  Lansky  v.  Prettyman  [Mich.]  12  Det. 
Leg.    N.    120,    103    N.    W.    538. 

63.  An  acquittal  in  the  prosecution 
against  plaintiff  which  Is  the  result  of  a 
compromise  is  not  conclusive  of  plaintiff's 
innocence  or  want  of  probable  cause.  Car- 
roll V.  Central  R.  Co.,  134  F.  684. 
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cause  to  begin  a  civil  suit."^  A  judgment  procured  by  undue  means,  such  as 
fraud/"  conspiracy,  false  testimony  or  subornation,"^  is  not  proof  of  probable 
cause. 

§  6.  Maiice."^ — Malice  is  an  essential  element  of  the  tort.*"  It  may  be  in- 
ferred from  zealous  participation  in  the  prosecution'"  or  from  want  of  probable 
cause.'^     The  inference  is  one  of  fact." 

If  probable  cause  is  shown  the  question  of  malice  is  immaterial.'' 

§  7.     Advice  of  private  counsel ^  prosecuting  attorney  or  magistrate.''* — That 

the  prosecution  was  instituted  on  the  advice  of  the  prosecuting  attorney'"  or  private 

counsel  of  good  standing'*  after  a  full  and  fair  statement  of  all  the  facts  known  to 

the  defendant"  is  a  complete  defense,'*  and  where  there  are  two  prosecutions,  one 


64.  Scott  V.  Dewey,  23  Pa.  Super.  Ct.   396. 

65.  Burt  V.  Smith,  181  N.  T.  1,  73  N.  E.  495. 
Note:     It    is    held    by    the    United    States 

supreme  court  that  a  final  judgment  of  a 
court  of  superior  Jurisdiction  is  conclusive 
evidence  of  probable  cause  though  reversed 
on  appeal.  Crescent  City  Live  Stock  Co.  v. 
Butcher's  Union,  120  U.  S.  141,  30  Law. 
Ed.  614.  Some  states  follow  the  same  rule 
(Spring  V.  Besore,  12  B.  Mon.  [Ky.]  551; 
Griffis  V.  Sellars.  20  N.  C.  315;  Whitney  v. 
Peckham,  15  Mass.  243;  Herman  v.  Brooker- 
hoff,  8  Watts  [Pa.]  240),  and  in  Georgia  it 
has  lieen  extended  to  an  ex  parte  order 
granting  an  injunction  and  appointing  a  re- 
ceiver pendente  lite  (Short  &  Co.  v.  Spragins, 
Buck  &  Co.,  104  Ga.  628,  30  S.  E.  810).  In 
New  York  a  judgment  of  a  justice  of  the 
peace  subsequently  reversed  on  appeal  is 
only  prima  facie  evidence  of  probable  cause. 
Burt  V.  Place,  4  Wend.  [N.  T.]  591;  Nickol- 
son  V.  Sternberg,  61  App.  Div.  51,  -70  N.  T.  S. 
212.  See,  also.  Palmer  v.  Avery,  41  Barb.  [N. 
Y.]  290. — See  Burt  v.  Smith,  181  N.  Y.  1, 
73   N.    E.    495. 

66.  Allegations  in  a  complaint  for  ma- 
licious prosecution  held  to  show  bad  faith 
and  dishonesty  in  procuring  a  judgment. 
King  V.  Estabrooks,  77  Vt.  371,  60  A.  84. 

67.  A  conviction  by  a  court  of  competent 
jurisdiction  is  not  conclusive  of  probable 
cause  where  the  judgment  is  subsequently 
reversed  and  appears  to  have  been  procur- 
ed by  undue  means.  Gilmore  v.  Mastin,  115 
111.  App.  46. 

Note:  A  conviction  procured  by  undue 
means,  as  by  fraud,  conspiracy,  false  testi- 
mony, or  subornation,  is  not  conclusive  of 
probable  cause.  Womack  v.  Circle,  32  Grat. 
[Va.]  324;  Blucher  v.  Yonker,  19  Ind.  App. 
615;  Adams  v.  Bicknell,  126  Ind.  210;  Phil- 
lips v.  Kalamazoo,  53  Mich.  33;  Ross  v. 
Hixon,  46  Kan.  550;  Lawrence  v.  Cleary,  88 
Wis.  473;  Murphy  v.  Ernst,  46  Neb.  1;  Harts- 
horn v.  Smith.  104  Ga.  235;  Burt  v.  Place,  4 
Wend.  [N.  Y.]  591;  Spring  v.  Besore,  12  B. 
Mon.  [Ky.]  551;  Welch  v.  Railroad  Co.,  14 
R.  I.  609;  Boogher  v.  Hough,  99  Mo.  183; 
Holliday  v.  Holliday,  123  Cal.  26;  Page  v. 
Cushing,  38  Me.  623. — See  Gilmore  v.  Mastin, 
115  111.   App.   46. 

08.     See  4  C.  L.   498. 

60.  Gabriel  v.  McMullin,  127  Iowa,  426, 
103  N.  W.  355.  Express  malice  must  be 
shown.  Freeland  v.  Southern  R.  Co.,  79  S. 
C.   427,  50  S.  B.  11. 

70.  Where  one  applied  to  a  magistrate  for 
a  summons,  made  oath  to  the  complaint, 
employed  counsel  and  by  appearing  to  push 


the  case.     Cook  v.  Proskey   [C.  C.  A.]   138  P. 
273. 

71.  Cunningham  v.  Moreno  [Ariz.]  80  P. 
327;  Merrell  v.  Dudley  [N.  C]  51  S.  E.  777; 
Humphreys  v.  Mead,  23  Pa.  Super.  Ct.  415. 
In  criminal  prosecutions  actual  malice  need 
not  be  shown.  Price  v.  Denison  [Minn.]  103 
N.  W.  728.  In  the  absence  of  either  guilt  or 
probable  cause  to  charge  guilt,  a  sworn  ac- 
cusation of  larceny  intentionally  made  as 
the  basis  of  a  criminal  prosecution  may  rea- 
sonably be  found  to  be  malicious.  McPad- 
den  V.   Lane,   71   N.  J.   Law,   624,   60  A.   365. 

72.  The  want  of  probable  cause  therefore 
is  evidence  of  malice,  the  existence  of  which 
is  to  be  determined  by  the  jury.  Humph- 
reys  V.  Mead,    23  Pa.   Super.  Ct.   415. 

73.  Bryant  v.  Kuntz,  25  Pa.  Super.  Ct.  102; 
Scott  V.   Dewey,   23  Pa.  Super.  Ct.   396. 

74.  See  4  C.  L.   500. 

75.  That  the  prosecution  was  instituted 
on  the  advice  of  the  prosecuting  officer  aft- 
er a  full  and  fair  statement  of  all  the  facts 
known  to  defendant  is  a  complete  defense. 
Brinsley  v.  Schulz,  124  Wis.  426,  102  N.  W. 
918. 

76.  Advice  of  counsel  on  a  full  and  fair 
disclosure  is  a  defense.  Cooper  v.  Flemming 
[Tenn.]  84  S.  W.  801.  A  party  who  consults 
with  competent  legal  counsel  in  good  faith 
to  ascertain  Tvhat  course  to  pursue  in  refer- 
ence to  acts  done  by  another  is  not  liable. 
Abel  V.  Downey,  110  111.  App.  343.  Advice  of 
counsel  based  on  full  and  fair  disclosure  is  a 
defense.  Young  v.  Lindstrom,  115  111.  App. 
239. 

77.  The  defendant  must  have  stated  all 
facts  within  his  knowledge  to  the  prosecut- 
ing attorney.  Lansky  v.  Prettyman  [Mich.] 
12  Det.  Leg.  N.  120,  103  N.  W.  538.  In  order 
to  make  the  advice  of  counsel  available  by 
way  of  defense,  it  must  be  shown  that  the 
party  gave  to  his  counsel  a  full  and  fair 
statement  of  the  facts  within  his  knowledge, 
or  which  he  had  reasonable  grounds  to  be-, 
lieve  he  could  prove,  and  that  he  used  rea- 
sonable diligence  to  ascertain  the  facts,  and 
that  he  acted  in  good  faith  upon  the  advice 
received.  Humphreys  v.  Mead,  23  Pa.  Super. 
Ct.  415.  Advice  of  a  justice  is  no  defense 
where  material  matters  known  were  not  dis- 
closed. Cochran  v.  Bones  [Cal.  App.]  82  P. 
970.  Testimony  of  one  defendant  that  he 
fully  stated  all  the  facts  to  the  prosecuting 
attorney  and  of  another  that  he  stated  all 
facts  within  his  knowledge  Is  sufficient  to 
show  that  all  facts  known  were  stated. 
Brinsley  v.  Schulz,  124  Wis.  426,  102  N  W 
918. 
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under  an  original  and  one  under  an  amended  complaint,  advice  of  counsel  as  to  the 
amended  complaint  is  a  defense  pro  tanto,"  but  advice  of  a  magistrate'"  or  other 
person  not  learned  in  the  law"  is  not  a  defense,  and  advice  of  counsel  is  no  defense  if 
the  prosecution  was  instituted  and  conducted  to  harass,  oppress  and  coerce.*^ 
Whether  defendant  acted  under  advice  of  counseP^  and  whether  he  made  a  full 
and  fair  disclosure**  are  questions  of  fact.  That  the  defendant  made  a  full  dis- 
closure is  not  established  by  his  statement  of  such  fact  as  a  conclusion. '° 

§  8.  Damages.^" — ^The  measure  of  damages  depends  largely  on  the  nature  of 
the  prosecution.*'  For  abuse  of  process  withott  probable  cause  actual  damages  may 
be  recovered.*'  Legitimate  expenses  incident  to  the  suit  and  defense'  are  proper 
elements,*'  and  where  malice  is  shown,  punitive  damages  may  be  recovered.'" 
Evidence  of  statements  bearing  on  the  question  of  special  damages  is  not  admissible 
unless  it  appears  that  such  statements  were  made  prior  to  the  commencement  of 
the  action.'^  Instructions  as  to  the  measure  of  damages  must  be  predicated  on  the 
evidence.''' 

§  9.  General  matters  of  pleading  and  practice.^^ — The  gist  of  the  action  is 
the  tort  charged,  not  the  conspiracy  alleged  as  part  of  the  means  employed  in  its 
commission.'*  A  complaint  for  malicious  prosecution  must  set  out  all  the  essen- 
tial elements  of  the  tort.  Facts  showing  want  of  probable  cause  must  be  alleged,*" 
and  it  must  affirmatively  appear  that  the  prosecution  has  terminated  in  plaintiff's 
favor,'"  or  that  plaintiff  was  in  some  way  deprived  of  his  right  to  assert  a  de- 


78.  It  shows  absence  of  malice,  and  the 
existence  of  probable  cause  as  a  matter  of 
law.  Brinsley  v.  Schulz,  124  Wis.  426,  102 
N.  W.   918. 

79.  Error  to  exclude  evidence  of  it. 
Schroeder    v.    Blum    [Neb.]    103    N.    W.    1073. 

80.  That  defendant  before  beginning-  the 
prosecution  made  a  full  and  fair  disclosure 
to  a  magistrate  and  acted  in  good  faith  on 
his  advice  does  not  rebut  the  inference  of 
malice  arising  from  want  of  probable  cause 
where  it  does  not  appear  that  the  magistrate 
was  learned  in  the  law.  Cook  v.  Proskey  [C. 
C.  A.]    138  F.   273. 

81.  Evidence  of  a  police  ofBcer's  advice 
held  incompetent  on  the  question  of  malice. 
Flynn  v.  Coolidge  [Mass.]  74  N.  E.  342. 

82.  Freeman  v.  Wright,   113   111.  App.   159. 

83.  Wells  v.  Parker    [Ark.]    88   S.   W.    602. 

84.  Wells  V.  Parker  [Ark.]  88  S.  W.  ,602. 
Whether  he  made  a  full  statement  is  a  ques- 
tion of  fact  not  of  law.  Lansky  v.  Pretty- 
man  [Mich.]  12  Det.  Leg.  N,  120,  103  N.  W. 
538. 

85.  Testimony  should  be  as  to  facts  stat- 
ed to  the  prosecuting  attorney  and  not  that 
he  told  him  all  he  knew  about  the  case. 
Xansky  v.  Prettyman  [Mich.]  12  Det.  Leg. 
N.    120,    103    N.    W.    538. 

86.  See  4  C.  L.  503. 

87.  Damages  for  injuries  to  feelings  may 
be  recovered  where  replevin  is  wrongfully 
and  maliciously  sued  out  for. the  purpose  of 
extorting  money.  Harris  v.  Thomas  [Mich.] 
12  Det.  Leg.  N.  239.  103  N.  W.  863. 

88.  Where  one  sues  out  attachment  with 
knowledge  that  nothing  was  owed  him, 
want  of  probable  cause  is  shown  and  actual 
damages  may  be  recovered.  Pittsburg,  etc., 
K.  Co.  V.  Wak.-^fleld  Hardware  Co.,  138  N.  C. 
174,  50  S.  E.  571. 

SO.     In  an  action  for  wrongfully  suing  out 


attachment  expenses  in  defending  the  suit, 
the  value  of  plaintiffs  time  and  the  use  of 
his  team  on  trips  to  consult  counsel  relative 
to  defense  of  the  suit  are  elements.  Tullls 
v.  McClary  [Iowa]  104  N.  W.  505. 

90.  Where  an  attachment  is  wantonly, 
recklessly  and  willfully  sued  out  for  the 
purpose  of  coercing  the  payment  of  money 
not  owed,  malice  may  be  inferred  and  puni- 
tive damages  recovered.  Pittsburg,  etc., 
R.  Co.  V.  Wakefield  Hardware  Co.,  138  N.  C. 
174,    50    S.   B.    571. 

91.  Where  refusal  of  a  third  person  to 
rent  plaintiff  a  barn  was  asserted  as  an 
element,  statements  by  such  person  tending 
to  show  that  the  prosecution  was  not  the 
cause  of  his  refusal.  Flynn  v.  Coolidge 
[Mass.]   74  N.  E.  342. 

92.  An  instruction  to  give  plaintiff  what- 
ever the  jury  thought  "would  be  fair  compen- 
sation "and  also  whatever  would  reimburse 
him  for  any  consequent  expenses  or  losses" 
is  too  broad,  and  there  being  no  evidence  of 
such  expenses  or  losses,  is  reversible  error. 
Gllmore  v.  Kane  [N.  J.  Law]  60  A.  181. 

93.  See  4  C.  L.  505. 

94.  Allegations  as  to  the  conspiracy  are 
surplusage.  Gilraore  v.  Mastln,  115  111.  App. 
46. 

05.  Otherwise  it  is  demurrable.  King  v. 
Estabrooks,  77  Vt.  371,  60  A.  84.  A  com- 
plaint alleging  that  a  judgment  against 
plaintiff  was  fraudulently  obtained  and  that 
plaintiff  was  arrested  thereunder  is  insuf- 
ficient unless  it  shows  facts  constituting  the 
fraud.  Schofleld  v.  Thackaberry,  115  111. 
App.    lis. 

96.  A  complaint  from  which  it  is  not  as- 
certainable that  plaintiff  was  discharged  by 
the  magistrate  or  that  he  secured  his  liberty 
otherwise  than  by  giving  bail  is  insufl3cient. 
Schaefer    v.    Cremer    [S.    D.]    104    N.    W.    468. 


496 


MANDAMUS  §  1. 


6  Cur.  Law. 


fense.*^  Allegations  of  facts  from  which  malice  and  want  of  probable  cause  will 
be  inferred  are  tantamount  to  specific  allegations  of  malice  and  want  of  probable 
cause.'* 

An  allegation  of  malicious  seizure  of  goods  by  unlawful  process  is  not  an 
allegation  of  malicious  excessive  seizure  and  a  nonsuit  will  be  granted  where  the 
evidence  shows  lawful  process  but  excessive  seizure.'' 

The  order  of  proof  is  within  the  discretion  of  the  trial  judge.^"' 

The  declarations  of  the  defendant  at  the  time  he  instituted  the  proceedings 
and  accompanying  the  act  are  a  part  of  the  transaction  and  admissible. ^"^ 

InstnTctions  should  be  technically  correct^"^  and  not  misleading.^'^ 


MANDAMUS. 


§  1.  Xatnre  and  Office  of  Remedy  in  Gen- 
eral (496).  Other  Adequate  Remedy  (499J. 
Limitations  and  Laches  or  Delay  (499). 

§  2.  Duties  and  Rights  Bntorceable  by 
Mandamus    (499). 

A.  Judicial  Procedure  and  Process   (499). 

The  Writ  of  Supervisory  Control 
(501). 

B.  Administrative  and  Legislative  Func- 

tions of  Public  Officers  (501).  Du- 
ties Relating  to  Allowance  and 
Payment  of  Claims  Against  Muni- 
cipalities (505).  Duties  of  Elec- 
tion Officers  and  Boards  (505). 
Enforcement  of  Right  to  Public 
Office   (505). 

C.  Quasi     Public     and     Private     Duties 

(506). 


S  3.     Jurisdiction  and  Venue    (507). 
§  4.     Parties    (508). 

A.  Parties  Plaintiff    (508). 

B.  Parties  Defendant   (508). 

§  5.  Pleading  and  Procedure  In  General 
(509). 

§  6.     Petition  or  Affidavit   (509). 

§  7.  Alternative  ^Vrlt  (510).  Effect  as 
Stay   (511). 

§  8.  Demurrer  to  Petition  or  "Writ;  An- 
STrer  or  Return;  Subsequent  Pleadings   (511). 

§  9,     Trial,  Hearing  and  Judgment    (512). 

A.  Trial  and  Hearing  (512). 

B.  Judgment   (513). 

§  10.     Peremptory  Writ   (514). 
i  11.     Performance    (514). 
§  12.     Review  (514). 


§  1.  Nature  and  office  of  remedy  in  general} — ^Mandamus  is  a  common-law^ 
remedy  to  compel  action  f  injunction  is  the  equitable  remedy  to  prevent  action.*  But 
the  remedies  of  mandamus  and  mandatory  injunction  are  closely  analogous.^ 
While  in  most  states  mandamus  is  now  considered  a  civil  action,  it  is  not  a  suit  of 
a  civil  nature  at  law  or  in  equity  within  the  meaning  of  statutes  regulating  the 
removal  of  causes  from  the  state  to  the  Federal  courts/  nor  when  brought  against 


97.  Risser  v.  Liberman  Bros.,  102  App. 
Div.  482,  92  N.  T.  S.  942. 

98.  Pittsburg,  etc.,  R.  Co.  v.  Wakefield 
Hardware    Co.,    138    N.    C.    174,    50    S.    B.    571. 

99.  Lane  v.  Sayre  Land  Co.,  211  Pa.  290,  60 
A.  792. 

100.  Evidence  of  damages  may  be  admit- 
ted before  want  of  probable  cause  is  shown. 
Cunningham  v.  Moreno   [Ariz.]   90  P.  327. 

101.  A  declaration  of  defendant  to  a  jus- 
tice at  the  time  of  applying  for  a  warrant 
for  arrest  for  larceny  of  a  shovel  that 
when  defendant  asked  plaintiff  to  re- 
turn the  shovel,  plaintiff  used  certain  insult- 
ing language,  held  admissible.  Merrell  v. 
Dudley  [N.  C]   51  S.  E.  777. 

102.  An  instruction  that  facts  which  ex- 
isted prior  to  the  institution  of  the  criminal 
proceeding  cannot  be  considered  if  they 
were  unknown  to  prosecuting  witness  is 
erroneous  where  evidence  thereof  Is  admis- 
sible in  corroboration.  Schroeder  v.  Blum 
[Neb.]    103    N.    "W.    1073. 

103.  An  instruction  that  malice  may  be 
Inferred  from  want  of  probable  cause  or  from 
"other  circumstances"  is  not  objectionable 
as  requiring  both  a  total  want  of  probable 
cause    and    corroborating    circumstances    to 


show  malice.     Merrell  v.   Dudley   [N.   C]    51 
S.  B.  777. 

1.  See  4  C.  L.  506. 

This  section  contains  only  the  general 
rules,  the  specific  applications  to  various 
duties    being    treated    In    the    next    section. 

2.  Is  a  common-law  writ.  Sedden  v.  Mc- 
Bride  [Pa.]  60  A.  12.  Is  a,  legal  action. 
State  V.   Ross    [Wash.]    81   P.    865. 

3.  State  V.  Ross  [Wash.]  81  P.  865;  State 
V.  Board  of  Com'rs  [La.]  39  So.  842.  It  is  a 
general  rule  that  whenever  a  statute  gives 
power  to  or  imposes  an  obligation  on  a  par- 
ticular person  to  do  some  particular  act  or 
duty  and  provides  no  specific  legal  remedy 
for  nonperformance,  the  court  will,  in  order 
to  prevent  a  failure  of  justice,  grant  manda- 
mus to  command  the  doing  of  such  act  or 
duty.     Douglas  v.  McLean,  25  Pa.  Super.  Ct.  9. 

4.  See  Injunction,   6  C.  L.  6. 

5.  The  right,  if  any,  of  the  public  to  com- 
pel a  railroad  to  maintain  a  station  at  a 
certain  point  is  enforceable  by  mandamus; 
injunction  will  not  lie.  Jacquelin  v.  Erie 
R.  Co.  [N.  J.  Eq.]  61  A.  18.  See  Injunction, 
6    C.    L.    6. 

6.  Western  Union  Tel.  Co.  v.  State  [Ind  ] 
76  N.  E.  100. 
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county  officials  is  it  deemed  a  suit  against  a  state  within  the  inhibition  of  the  Feder- 
al constitution.'^ 

Mandamus  was  originally  a  prerogative  writ  and  does  not  now  issue  as  a  matter 
of  legal  right/  but  at  the  discretion  of  the  court;"  this  discretion  is  a  judicial  one" 
and  is  exercised  upon  equitable  principles."  The  writ  will  not  issue  where  it  will 
introduce  confusion  or  disorder,"  or  aid  illegal  acts  or  business,"  or  compel  respond- 
ent to  violate  the  law,^*  and  in  this  connection  it  is  the  spirit  of  the  law  that  is 
looked  to."  Nor  will  a  court  ordinarily  command  the  doing  of  an  act  which  another 
court  of  competent  jurisdiction  has  enjoined."  The  proceedings  must  not  have 
been  tainted  with  fraud  or  corruption,"  the  relator's  hands  must  be  clean,"  he  must 


7.  Mandamus  to  compel  county  auditors 
and  treasurers  to  levy  a  tax  to  pay  a  judg- 
ment on  township  bonds  thoug-h  such  officers 
had  been  forbidden  by  the  state  legislature 
to  exercise  any  such  power.  Graham  v.  Fol- 
som,   26  S.  Ct.   245. 

8.  State  V.  U.  S.  Exp.  Co.  [Minn.]  104  N. 
"W.   556. 

9.  People  V.  Rock  Island.  215  111.  488,  74 
N.  E.  437;  People  v.  Olsen,  215  111.  620,  74  N. 
E.  785;  Clute  v.  Ionia  Circuit  Judge  [Mich.] 
102  N.  W.  843;  Sherwood  v.  Rynearson 
[Mich.]  12  Det.  Leg.  N.  395,  104  N.  W.  392; 
Dancy  v.  Clark,  24  App.  D.  C.  487. 

NOTE.  Nature  of  writ:  In  the  growth  of 
the  law^  of  mandamus  it  must  be  conceded 
that  the  w^rit  has  come  to  be  looked  on 
more  and  more  as  a  writ  of  right  as  con- 
tradistinguished from  one  of  mere  preroga- 
tive. When  the  King  of  England  in  his  own 
royal  person  issued  the  writ  from  the  King's 
Bench  (People  v.  Common  Council,  78  N.  T. 
loc  cit.  61)  it  was  a  highly  prerogative  writ 
and  necessarily  and  entirely  one  of  discre- 
tion. Chief  Justice  Marshall  in  the  great  case 
of  Marbury  v.  Madison,  1  Cranch  [U.  S.]  137, 

2  Law.  Ed.  60,  borrowed  and  used  approving- 
ly Lord  Mansfield's  dictum  in  King  v.  Baker, 

3  Burrows,  1266,  thus:  "This  writ  ought  to 
be  used  on  all  occasions  "where  the  law  has 
established  no  specific  remedy  and  where 
in  Justice  and  good  government  there  ought 
to  be  one."  In  State  v.  Cook,  41  Mo.  593 
Judge  "Wagner  overlooked  or  refused  to  fol- 
low the  dictum  of  Lord  Mansfield  and  held 
on  authority  that  the  writ  could  not  cover 
a  casus  omissus.  In  State  v.  Praker,  166 
Mo.  loc.  cit.  140,  65  S.  "W.  720,  the  doctrine 
of  the  text  of  High,  Bxtr.  Leg.  Bern.  [3d 
Ed.]  §  430,  is  adopted,  treating  mandamus 
as  an  ordinary  writ  of  right,  which  issues 
as  of  course  on  proper  showing  made.  The 
correct  rule,  deduced  from  modern  practice, 
seems  to  be  that  mandamus,  while  no  longer 
a  mere  prerogative  writ,  is  yet  somewhat  of 
a  discretionary  writ  and  should  be  issued, 
not  in  the  exercise  of  an  arbitrary  or  capri- 
cious discretion,  but  in  the  exercise  of  a 
sound  legal  discretion  In  accordance  with 
the  established  rules  of  law.  19  Am.  &  Eng. 
Ency.  Law  [2d  Ed.]  751. — Prom  State  v.  Gib- 
son   [Mo.]    86   S.   W.    177,   181. 

10.  Shepard  v.  Oakley,  181  N.  T.  339,  74 
N.  B.  227,  rvg.  102  App.  Div.  617,  92  N.  T.  S. 
1145;  McCarthy  v.  Boston  [Mass.]  74  N.  E. 
659;  State  v.  U.  S.  Exp.  Co.  [Minn.]  104  N. 
W.  556;  State  v.  Richards  [Fla.]  39  So.  152. 
Will  be  allowed  only  in  furtherance  of  jus- 
tice upon  a  proper  case  presented.  State  v. 
Barret    [Mont.]    81   P.   349.  ' 

6  Curr.  Law. — 32. 


11.  State  V.  U.  S.  Exp.  Co.  [Minn.]  104  N. 
W.   556. 

12.  People  V.  Olsen,  215  111.  620,  74  N.  E. 
785.  An  order  denying  mandamus  to  pre- 
vent county  clerk  from  extending  taxes  as 
provided  by  4  Starr  &  C.  Ann.  St.  1902,  p. 
1125,  c.  120  held  proper  where  70  per  cent, 
of  the  work  had  been  done  and  the  grant- 
ing of  the  writ  would  have  required  the 
preparation  of  new  books  at  an  expense  of 
$125,000.     Id. 

13.  Mandamus  to  compel  a  township  clerk 
to  certify  the  amounts  due  upon  a  county 
order  given  in  payment  for  a  road  roller, 
denied  where  it  appeared  that  the  county 
supervisor  had  received  compensation  for  his 
services  in  procuring  the  order  for  the  ma- 
chine. First  Nat.  Bank  v.  Clerk  of  Union 
Tp.  [Mich.]  12  Det.  Leg.  N.  461,  104  N.  W. 
771. 

14.  State  V.  U.  S.  Exp.  Co.  [Minn.]  104  N. 
W.  556.  Lottery  concern  held  not  entitled 
to  have  a  writ  of  mandamus  to  compel  a 
common  carrier  to  carry  certain  packages. 
Id.  Mandam.us  does  not  lie  to  compel  the  is- 
suance of  a  salary  voucher  which  has  not 
been  authorized  or  ordered  issued  by  the 
county  board  as  provided  by  statute.  Knopf 
V.  Corcoran,  112  111.  App.  320.  Mandamus 
will  not  lie  on  the  relation  of  the  county 
commissioners  to  compel  the  clerk  to  do  an 
illegal  act.  State  v.  Stewart  [Fla.]  38  So. 
600.  The  erection  of  county  bridges  is  regu- 
lated by  statute  and  all  the  statutory  provi- 
sions must  be  complied  with  in  order  to  make 
the  proceeding  effective,  particularly  when  it 
is  sought  to  compel  the  county  commission- 
ers by  mandamus  to  construct  the  bridge  at 
the  expense  of  the  taxpayers.  Common- 
wealth V.  Baker,  212  Pa.-  230,  61  A.  910.  In 
proceedings  under  Act  June  13,  1836  (P.  L. 
551),  relating  to  the  construction  of  county 
bridges,  it  is  necessary  to  have  the  concur- 
rence of  the  grand  jury,  the  court  and  the 
county  commissioners,  which  concurrence 
must  be  reasonably  continuous;  held  where 
there  was  an  interval  of  four  years  from 
the  filing  of  the  petition  to  the  concurrence 
of  the  county  commissioners,  mandamus  to 
construct  the  bridge  would  be  denied.     Id. 

15.  A  court  will  not  compel  a  technical 
compliance  with  the  letter  of  the  law,  when 
such  compliance  will  violate  the  spirit  of 
the  law.  State  v.  U.  S.  Exp.  Co.  [Minn.]  104 
N.  W.   556. 

10.  Mandamus  will  not  issue  to  compel 
magistrate  to  issue  a  warrant  for  the  arrest 
of  certain  persons,  their  arrest  having  been 
enjoined  by  an  injunction  issued  against  the 
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not  have  contributed-  to  the  condition  of  which  he  complains,"  and  he  must  have  a 
clear  legal  right  to  the  writ;^  consequently  the  writ  will  be  denied  where  relator 
shows  that  he  is  only  entitled  to  partial  relief  without  showing  what  paxt.^^  The 
act  sought  to  be  coerced  must  be  one"  of  absolute  obligation  on  the  part  of  the 
respondent,^^  the  writ  generally  lying  to  compel  the  performance  of  an  act  which 
the  law  specifically  enjoins  and  not  to  undo  an  act  already  done.^^  It  is  ordinarily 
held  that  the  writ  will  not  be  granted  unless  its  issuance  will  serve  some  useful  legal 
purpose/*  and  be  of  some  benefit  to  the  relator  ;"^  but  when  it  appears  that  a  legal 


county    attorney.     State   v.    Snelling    [Kan.] 

80  P.    966. 

17.  If  they  have  been  the  relief  will  be 
denied,  hO"vvever  meritorious  the  application 
may  be  on  other  grounds.  State  v.  U.  S.  Exp. 
Co.    [Minn.]    104   N.   W.    556. 

18.  State  V.  U.  S.  Exp.  Co.  [Minn.]  104  N. 
W.  556.  Mandamus  will  not  issue  to  compel 
a  common  carrier  to  accept  packages  of- 
fered it  for  transportation  by  a  lottery  con- 
cern. Id.  An  answer  to  an  alternative  Tvrit 
to  compel  a  telegraph  company  to  sell  and 
deliver  to  relator  market  quotations,  held 
sufficient,  it  showing  that  defendant  desired 
them  for  use  in  a  bucket  shop.  Western 
Union  Tel.   Co.   v.   State    [Ind.]    76  N.   E.   100. 

19.  Where  lessee  of  public  land  had  lease 
canceled,  and  the  land  commissioner  leas- 
ed it  to  another,  mandamus  will  not  lie  to 
compel  the  commissioner  to  reinstate  the 
first  lease  on  the  ground  that  it  was  good 
for  five  years  more.  Nevell  v.  Terrell  [Tex.] 
14  Tex.  Ct.  Rep.  100,  89  S.  W.  971.  Where  an 
applicant  for  a  writ  of  mandamus  to  com- 
pel a  judge  to  dissolve  a  temporary  in- 
junction requested  and  procured  the  post- 
ponement of  the  trial  of  the  injunction  suit, 
he  cannot  procure  the  issuance  of  the  writ 
on  the  ground  of  irreparable  injury  result- 
ing from  delay  in  the  trial  of  the  injunc- 
tion suit.  Chatfleld  v.  Lenawee  Circuit 
Judge  [Mich.]  12  Det.  Leg.  N.  284,  104  N.  W. 
46. 

20.  State  V.  U.  S.  Exp.  Co.  [Minn.]  104  N. 
W.  556;  State  v.  Malheur  County  Court  [Or.] 

81  P.  368;  State  v.  Richards  [Fla.]  39  So.  152; 
Lewis  V.  Union  Drainage  Com'rs,  111  111. 
App.  222;  Knopf  v.  Corcoran,  112  111.  App. 
320;  People  v.  Helt,  116  111.  App.  391;  Chicago 
City  R.  Co.  V.  People,  116  111.  App.  633; 
Douglas  V.  McLean,  25  Pa.  Super.  Ct.  9. 
Where  premises  had  been  formerly  used  as 
a  poolroom,  held,  mandamus  would  not  lie  to 
compel  telephone  company  to  furnish  serv- 
ice unless  assured  that  it  would  not  be  used 
for  illegal  purposes.  Cullen  v.  New  York 
Tel.  Co.,  94  N.  T.  S.  290.  Mandamus  to  va- 
cate an  order  denying  a  motion  to  quash 
a  capias  on  the  ground  that  the  affidavit  was 
not  sworn  to  on  affiant's  personal  knowl- 
edge denied  where  relator  admitted  that  the 
facts  shown  by  the  records  are  true,  but 
contested  only  the  conclusion  drawn  by  the 
affiant  therefrom.  Robinson  v.  Branch  Cir- 
cuit Judge  [Mich.]  12  Det.  Leg.  N.  623,  105 
N.  W.  25. 

21.  Mandamus  will  not  lie  to  compel  a 
city  to  appropriate  to  the  payment  of  inter- 
est on  bonds  taxes  collected  indiscriminately 
for  interest  and  sinking  fund.  City  of  Aus- 
tin V.   Cahill    [Tex.   Civ.   App.]    88    S.   W.    636. 

22.  State  V.  U.  S.  Exp.  Co.  [Minn.]  104 
N.  W.   556. 


23.  In  the  absence  of  a  statute  making 
it  the  duty  of  a  county  clerk  to  expunge 
from  the  register  the  name  of  a  duly  licens- 
ed dentist,  mandamus  will  not  lie  to  compel 
him  to  cancel  a  registration  made  by  his 
predecessor  in  office  on  the  ground  that  it 
was  procured  on  an  insufficient  license  and 
affidavit  under  Laws  1895,  p.  418,  c.  626. 
State  v.  Jacobs,  92  N.  T.  S.   590. 

24.  Mandamus  will  not  issue  to  compel 
the  payment  of  a  dormant  judgment. 
Beadles  v.  Fry  [Okl.]  82  P.  1041.  A  party 
being  entitled  to  appear  and  have  a  decree 
opened,  mandamus  will  not  issue  to  arrest 
the  proceedings,  though  the  original  de- 
fendants, who  were  not  necessarily  entitled 
to  appear,  had  been  permitted  to  do  ^so. 
Coffin  V.  Ontonagon  Circuit  Judge  [Mich.] 
12  Det.  Leg.  N.  219,  103  N.  W.  835.  Where 
city  charter  required  school  tax  to  be  levied 
on  or  before  the  second  Monday  in  May,  1903, 
a  petition  for  mandamus  to  compel  a  sub- 
sequent levy  presents  a  mere  moot  question 
and  is  demurrable.  Board  of  Education  v. 
Common  Council  [Cal.  App.]  82  P.  89.  Man- 
damus will  not  issue  where  respondent  per- 
forms the  act  sought  to  be  compelled,  before 
the  writ  is  issued.  Chemung  Min.  Co.  v. 
Morgan  [Idaho]   81  P.  384. 

25.  Dancy  v.  Clark,  24  App.  D.  C.  487. 
Mandamus  does  not  lie  where  it  appears  that 
the  relator  has  no  right  to  the  relief  which 
it  is  his  ultimate  object  to  obtain,  and  that 
the  writ  will  serve  no  purpose  except  that 
of  enforcing  a  mere  abstract  right,  unat- 
tended by  any  substantial  benefit.  De  La 
Beckwith  v.  Superior  Court,  146  Cal.  496,  80 
P.  717.  Mandamus  will  not  lie  to  compel  the 
secretary  of  state  to  issue  a  certificate  of 
incorporation  under  a  name  the  use  of  which 
may  be  enjoined  by  an  existing  company. 
People  v.  Rose  [111.]  76  N.  E.  42.  Mandamus 
will  not  issue  to  compel  clerk  to  deliver  to 
petitioner  certain  testimony  where  respond- 
ent answered  that  he  had  let  the  solicitor 
for  the  circuit  take  the  same  and  after  dili- 
gent search,  he  could  not  find  it.  Oray  v. 
Lindsey  [Ala.]  39  So.  927.  Mandamus  will 
not  lie  to  compel  the  state  land  commission- 
er to  lease  lands  which  he  has  already  re- 
leased. State  V.  Ross  [Wash.]  81  P.  865. 
Mandamus  to  compel  the  fixing  of  a  super- 
sedeas bond  on  appeal  by  plaintiff  in  a  suit 
to  enjoin  the  destruction  of  certain  buildings 
denied  where  it  appeared  that  the  buildings 
had  already  been  destroyed.  Sta.te  v.  Irwin 
[Wash.]  82  P.  420.  The  provision  in  Act 
April  7.  1903  (P.  L.  p.  733),  authorizing  the 
payment  of  a  certain  sum  when  a  certain 
act  shall  have  been  judicially  determined  to 
be  constitutional,  authorizes  the  state  comp- 
troller to  withhold  his  warrant  on  the  state 
treasurer  until  it  could  be  honored  in  order- 
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duty  has  not  been  performed,  there  is  no  abuse  of  discretion  in  issuing  the  writ, 
though  it  is  doubtful  if  it  will  result  in  any  substantial  benefit.^" 

Other  adequate  remedy.^'' — Mandamus  will  not  lie  where  there  is  a  plain, 
specific,  speedy,  adequate  remedy  at  law.^*  An  equitable  remedy  does  not  bar  the 
writ.^* 

Limitations  and  laches  or  delay.^" — ^The  right  to  the  writ  may  be  barred  by 
limitations^^  or  delay.'^  The  question  of  laches  or  delay  is  dependent  upon  the 
facts  of  each  case.^' 

§  2.  Duties  and  rights  enforceable  hy  mandamus.  A.  Judicial  procedure 
and  process}* — While  mandamus  will  not  issue  to  control  discretion  or  revise  judi- 
cial action,^'*  it  is  the  proper  remedy  to  compel  a  court  to  proceed  and  try  a  cause 
when  it  refuses  to  do  so  upon  the  erroneous  decision  that  it  has  no  jurisdiction;^" 


ly  course.  Trustees  of  Rutgers  College  v. 
Morgan,  71  N.  J.  Law,  663,  60  A.  205.  One 
applying  for  a  writ  of  mandamus  to  compel 
a  license  board  to  reduce  to  writing  the  tes- 
timony taken  on  the  hearing  of  an  applica- 
tion for  a  license  to  sell  intoxicating  liquors 
must  show,  not  only  that  he  has  a  right  to 
have  the  evidence  revie^wed  in  the  district 
court,  but  that  he  intends  to  have  it  thus 
reviewed.  State  v.  McGuire  [Neb.]  105  N. 
"W.  471.  That  a  railroad  occupying  a  street 
left  a  space  sufficiently  wide  to  fully  accom- 
modate public  travel  unobstructed  is  a  cir- 
cumstance to  be  considered  by  the  court  in 
exercising  its  discretion  in  granting  or 
denying  a  ■writ  of  mandamus  to  compel  the 
railroad  to  remove  its  structures  from  the 
street.  People  v.  Rock  Island,  215  111.  488, 
74  N.  B.  437.  In  such  a  case  a  writ  of  man- 
damus at  the  suit  of  a  private  relator  suing 
as  a  citizen  and  taxpayer  held  properly 
denied.     Id. 

26.  Mandamus  to  compel  the  United 
States  Board  of  Labor  Employment  to  regis- 
ter an  applicant  though  the  relator  may 
possibly  not  receive  any  substantial  bene- 
fit from  such  registration.  United  States  v. 
Bowyer,    25   App.   D.   C.   121. 

27.  See  4  C.  L.  509. 

28.  Wells  V.  Montcalm  Circuit  Judge 
TMich.]  102  N.  W.  1001;  State  v.  McGuire 
[Neb.]  105  N.  W.  471;  State  v.  Richards 
[Fla.]  39  So.  152;  Douglas  v.  McLean,  25  Pa. 
Super.  Ct.  9.  "Will  issue  only  when  there  are 
conditions  of  necessity  or  exceptional  cir- 
cumstances, where  there  would  otherwise  be 
a  failure  of  justice.  State  v.  U.  S.  Exp.  Co. 
[Minn.]  104  N.  W.  556.  In  a  controversy  be- 
tween a  citizen  and  a  school  board  all  reme- 
dies provided  by  the  school  law  of  1903  (P. 
L.  p.  21)  must  be  exhausted  before  he  will 
be  entitled  to  mandamus.  Stockton  v. 
Board  of  Education  of  Burlington  [N.  J. 
Law]    59  A.  1061. 

29.  Douglas  V.  McLean,  25  Pa.  Super.  Ct.  9. 

30.  See    4    C.   L.    509. 

31.  Under  Code  Civ.  Proo.  §  338,  subd.  1 
and  I  343,  mandamus  to  require  relator's 
reinstatement  as  a  policeman  brought  nine 
years  after  his  removal  is  barrjed  tiy  limita- 
tions. Dodge  v.  Board  of  Police  Com'rs  [Cal. 
App.]  82  P.  699.  Where  drainage  commis- 
sioners recognized  rights  of  owners  to  ad- 
ditional drainage  and  endeavored  to  secure 
it  for  them,  held,  limitations  did  not  run 
against  the  right  of  the  owners  to  compel 
the   commissioners   to   supply   the   necessary 


drainage.     Kreiling  v.  Northrup,  215  111.  195, 
74  N.  E.  123,  afg.  116  111.  App.  448. 

32.  Over  a  year's  delay  in  applying  for 
mandamus  to  settle  a  bill  of  exceptions 
held  to  bar  right  though  the  case  was  one 
of  several  in  which  defendants  had  agreed 
to  be  bound  by  the  result  in  one.  State  v. 
Gibson,  187  Mo.  536,  86  S.  W.  177.  Mandamus 
by  a  holder  of  warrants  issued  in  payment 
tor  the  construction  of  a  ditch,  brought  six 
months  after  abandonment  of  the  project 
by  the  county  commissioners,  to  compel  the 
commissioners  to  levy  a  special  assessment 
to  pay  the  warrants,  is  not  barred  by  laches. 
Espy  Estate  Co.  v.  Board  of  Com'rs  [Wash.] 
82  P. 

33. 
177. 

34. 

35. 
60  S. 


129. 
State  V.  Gibson,  187  Mo.  536,  86  S.  W. 


See  4  C.  L.  509. 

Richland  Drug  Co.  v.  Moorman  [S.  C] 
B.  782.  Mandamus  to  compel  district 
judge  to  enforce  injunction  denied.  Xavier 
Realty  v.  Louisiana  R.  &  Nav.  Co.,  114  La, 
967,  38  So.  695.  Mandamus  will  not  lie  to 
compel  the  court  to  set  aside  an  order  re- 
fusing to  set  aside  a  default.  Gorman  v. 
Calhoun  Circuit  Judge  [Mich.]  12  Det.  Leg. 
N.  139,  103  N.  W.  567.  Mandamus  will  not 
lie  to  compel  the  court  to  vacate  the  condi- 
tions upon  which  it  opened  a  default.  Hall- 
wood  Cash  Register  Co.  v.  Mandell  [Mich.] 
102  N.  W.  625.  Circuit  court  cannot  review 
by  mandamus  action  of  committing  magis- 
trate in  refusing  to  punish  a  witness 
for  contempt.  Farnham  v.  Colman  [S. 
D.]  103  N.  W.  161.  Mandamus  does  not 
lie  to  compel  a  court  to  issue  a  per- 
emptory writ.  State  v.  Board  of  Com'rs 
[La.]  39  So.  842.  Mandamus  will  not  lie 
to  compel  district  judge  to  order  the 
court  stenographer  to  furnish  certain  testi- 
mony unless  the  stenographer  be  paid  di- 
rectly in  cash.  State  v.  St.  Paul.  113  La. 
1066,  37  So.  972.  The  discretion  of  probate 
judges  as  to  the  appointment  of  jail  ma- 
trons cannot,  in  the  absence  of  gross  abuse, 
be  directed  or  controlled  by  mandamus. 
State  V.  Robeson,  3  Ohio  N.  P.    (N.   S.)   5. 

30.  In  the  absence  of  apparent  jurisdic- 
tion over  a  cause  in  any  appellate  court,  the 
supreme  court  may  compel  the  district  court 
to  reinstate  a  case  dismissed  for  want  of  ju- 
risdiction, it  being  manifest  that  the  court 
has  jurisdiction.  Reynolds  v.  Carroll,  114 
La.  610,  38  So.  470.  Mandamus  will  lie  to 
compel  a  trial  court  to  hear  and  pass  upon 
the   merits   of  a   motion   which   it   has  juris- 
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but  assuming  jurisdiction  and  proceeding  with  the  cause,  mandamus  will  not  lie 
because  an  intermediate  appellate  court  erroneously  determiaes  that  the  lower 
court  had  no  Jurisdiction,"  nor  will  the  writ  lie  to  correct  an  erroneous  assertion 
of  Jurisdiction.^'  Purely  ministerial  duties  imposed  by  law^"  may  be  controlled  by 
mandamus.  The  duty  of  the  court,  must  be  clearly  apparent,*"  and  action  must 
have  been  requested  and  improperly  refused.*^  While  a  Judicial  officer  can  be  com- 
pelled to  move,  proceed  and  take  action  in  the  performance  of  a  duty  under  the 
law,*^  a  court  cannot  be  coerced  by  mandamus  to  enter  a  Judgment  or  order  on 
motion  of  counsel  before  it  has  sufficient  time  to  be  duly  advised  and  satisfied 
as  to  the  proper  Judgment  or  order  to  be  entered.*'  It  must  be  apparent  that  the 
writ  will  accomplish  some  good.**  Mandamus  will  lie  where  there  is  no  other 
adequate  legal  remedy,*^  as  by  appeal  or  writ  of  error.*'     Upon  aa  appeal  being 


diction  to  entertain,  and  which  It  declined  to 
entertain  on  the  sole  ground  that  it  had 
no  such  jurisdiction.  De  La  Beckwith  v. 
Superior   Court,   146   Cal.   496,    80   P.    717. 

37.  State  V.  Mosman  [Mo.  App.]  87  S,  W. 
75. 

38.  Mandamus  will  not  lie  to  correct  an 
erroneous  assertion  of  jurisdiction  by  a 
court.  Roberts  v.  Lenawee  Circuit  Judge 
[Mich.]  12  Det.  Leg.  N.  72,  103  N.  W.  512. 
So  held  where  judge  refused  to  dissolve  tem- 
porary injunction  on  the  ground  that  there 
was   equity   in   the   bill.     Id. 

39.  Mandamus  allowed  in  garnishment 
proceedings  to  compel  settlement  and  signing 
of  case  made.  Cadillac  State  Bank  v.  Wex- 
ford Circuit  Judge  [Mich.]  102  N.  "W.  667. 
Writ  lies  to  correct  improper  refusal  of  an 
appeal  or  supersedeas.  Albright  v.  Territory 
[N.  M.]  79  P.  719.  Supreme  court  may  issue 
a  peremptory  writ  of  mandamus  directing 
the  signing  of  a  bill  of  exceptions  after  the 
expiration  of  the  time  therefor.  State  v. 
Gibson,  187  Mo.-  536,  86  S.  W.  177.  Mandamus 
lies  to  compel  a  justice  of  the  peace  to  ap- 
prove an  appeal  bond,  though  there  be  an  im- 
material defect  in  the  name  of  the  proposed 
surety.  Bundy  v.  U.  S.,  25  App.  D.  C.  459. 
Mandamus  lies  to  correct  an  improper  or  un- 
authorized refusal  to  settle  or  certify  a  bill 
of  exceptions.  Miller  v.  American  Cent.  Ins. 
Co.  [Cal.  App.]  S3  P.  289.  Mandamus  will  lie 
to  compel  the  probate  court  to  grant  letters 
of  administration  to  the  person  designated  by 
statute.  State  v.  Guinotte  [Mo.  App.]  86  S. 
W.  884.  Nor  is  this  changed  by  the  fact  that 
it  required  evidence  to  show  the  relationship 
of  relator  to  deceased.  Id.  After  a  valid 
interlocutory  decree  of  divorce  has  been 
entered  a  year  the  trial  court  may  be  com- 
pelled by  mandamus  to  make  and  cause  to  be 
entered  a  final  decree  on  refusal  of  an  appli- 
cation therefor.  Claudius  v.  Melvin,  146  Cal. 
257,  79  P.  897.  Supreme  court  may  compel 
circuit  court  to  certify  certain  copies  of  lost 
or  stolen  indictments  on  sufficient  proof  of 
their  authenticity.  State  v.  Beadle  County 
Circuit  Ct.  [S.  D.]  104  N.  W.  1048.  Under 
Code  1896,  §  4074,  the  duty  of  the  court  of 
probate  to  issue  a  tax  deed  is  ministerial. 
Eoaoh  V.  State  [Ala.]  39  So.  685.  A  justice  of 
the  peace  acts  ministerially  in  presiding  in 
an  eminent  domain  proceeding,  and  his  ac- 
tions therein  may  be  controlled  by  manda- 
mus. Sullivan  v.  Yazoo  &  M.  B.  Co.  [Miss.] 
38  So.  33.  Under  Rev.  St.  1899,  §  731,  pro- 
viding for  signing  by  an  acting  or  succeeding 


judge,  mandamus  will  not  lie  to  compel  a 
judge  whose  term  has  expired  to  sign  a  bill 
of  exceptions.  State  v.  Gibson,  187  Mo.  536, 
86    S.    W.    177. 

NOTE].  Uandamns  as  a  remedy  to  compel 
the  rendition,  entry  and  correction  of  judg:- 
ment,  see  Judgments,  6  C.  Li.  214. 

40.  Mandamus  cannot  issue  to  compel 
a  magistrate  to  issue  his  "warrant  of  eject- 
ment against  an  alleged  trespasser  after 
five  days'  service  of  notice  to  quit,  un- 
der Civ.  Code  1902.  §  2972,  there  being  no 
evidence  that  plaintiff  was  the  owner  of  the 
premises  and  defendant  was  a  trespasser. 
Richland  Drug  Co.  v.  Moorman  [S.  C]  50  S.  E. 
792. 

41.  Edinburg  Coal  Co.  v.  Humphreys  [C.  C. 
A.]  134  F.  839.  Mandamus  to  compel  a  judge 
to  enter  judgment  denied  where  it  appeared 
that  the  hearing  "was  pending  and  the  court 
was  at  all  times  ready  to  dispose  of  the  mo- 
tion but  no  application  therefor  had  been 
made;  held,  petition  was  premature.  Pres- 
thus  V.  Gogebic  Circuit  Judge  [Mich.]  12  Det. 
Leg.  N.  664,  105  N.  W.  154.  Mandamus  to 
compel  judge  of  district  court  to  proceed  to 
trial  only  lies  where  such  judge  improperly 
refuses  so  to  do.  Const,  art.  5^  §  6  and 
Sayles'  Ann.  Civ,  St.  1897,  art.  1000  construed. 
Dunn  V.  St.  Louis  S.  W.  R.  Co.  [Tex.  Civ.  App.] 
13  Tex.  Ct.  Rep.  665,  88  S.  W.  532. 

42.  Richland  Drug  Co.  v.  Moorman  [S.  C] 
50  S.  B.  792. 

43.  Alexander  v.  Moss  [Ky.]    89  S.  W^.  118. 
See  note  Mandamus  as  a  remedy  to  compel 

the  rendition,  entry  and  correction  of  judg- 
ment, Judgnients,  6  C.  L.  214.  So  long  as  the 
trial  judge  is  permitted  to  sit  in  the  case  and 
is  not  required  to  vacate  the  bench  in  accord- 
ance witli  the  statute,  the  court,  on  petition 
for  mandamus  to  compel  him  to  enter  judg- 
ment in  a  cause,  ■will  not  consider  his  private 
motives,  nor  his  estimate  of  counsel  in  the 
case.     Alexander  v.  Moss  [Ky.]   89  S.  W.  118. 

44.  Where  after  the  jury  had  disagreed 
an  information  was  quashed  and  it  did  not 
appear  that  a  different  result  would  be 
reached  on  another  trial,  held,  mandamus 
would  not  lie  to  compel  the  court  to  set  aside 
the  order  quashing  the  information.  Clute 
V.  Ionia  Circuit  Judge  [Mich.]  102  N.  W.  843. 

45.  Conceding  that  the  superior  co.urt  of 
one  county  has  no  power  or  discretion  to  or- 
der a  change  of  venue  in  garnishment  pro- 
ceedings, mandamus  is  the  proper  remedy  to 
compel  it  to  proceed  with  the  trial  though 
it  has  ordered  a  change  of  venue.     The  fact 
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taken  from  a  nonappealable  decree^  mandamus  can  be  awarded  to  vacate  said  de- 
cree if  the  matter  complained  of  cannot  be  remedied  by  a  final  decree.*'  A  judge 
may  interpose  as  a  defense  grounds  for  the  ruling  complained  of  which  he  did  not 
assign  as  reasons  for  the  ruling  when  made.*^ 

The  writ  of  supervisory  control*^  is  one  to  be  seldom  issued  and  then  only  when 
other  writs  may  not  issue  and  other  remedies  are  inadequate  and  when  the  acts  of 
the  court  complained  of  as  threatened  will  be  arbitrary^  unlawful  and  so  far  unjust 
as  to  be  tyrannical.'*''  The  writ  will  not  issue  while  the  lower  court  is  proceeding 
within  and  before  it  has  exceeded  its  jurisdiction.^^ 

(§  2)  B.  Administrative  and  legislative  functions  of  public  officers.'^' — The 
writ  lies  only  to  enforce  a  purely  ministerial  duty.^'     In  the  absence  of  abuse^*  it 


that  the  proceedings  may  eventually  reach 
the  supreme  court  on  appeal  from  the  su- 
perior court  of  the  county  to  which  they 
have  been  transferred  is  not  an  adequate 
remedy.  State  v.  Superior  Ct.  [Wash.]  82  P. 
875. 

46.  Mandamus  will  lie  to  compel  a  nunc 
pro  tunc  entry  of  judgment.  People  v.  Dis- 
trict Ct.  [Colo.]  79  P.  1014.  Where,  after  de- 
fendant's motion  for  judgment  on  the  plead- 
ings had  been  argued  and  submitted,  the 
court  dismissed  the  action  without  prejudice 
on  plaintiff's  motion,  mandamus  will  lie  to 
require  the  court  to  reinstate  the  cause  and 
determine  defendant's  'motion,  as  an  appeal 
from  a  judgment  of  dismissal  would  not  raise 
for  review  the  question  of  defendant's  right 
to  such  judgment.  State  v.  District  Ct. 
[Mont.]  79  P.  546.  Mandamus  will  not  lie 
to  correct  an  order  erroneously  striking  cer- 
tain affidavits  in  support  of  a  new  trial  from 
the  files.  Gay  v.  Torrance,  143  Cal.  169,  76  P. 
973.  Mandamus  does  not  lie  to  compel  a  cir- 
cuit judge  to  vacate  an  order  dismissing  an 
appeal  from  a  judgment  of  a  circuit  court 
commissioner.  Lemon  v.  Oakland  Circuit 
Judge  [Mich.]  12  Det.  Leg.  N.  243,  103  N.  W. 
843.  Mandamus  will  not  lie  to  compel  the 
circuit  judge  to  vacate  an  order  denying  a 
motion  for  leave  to  file  an  amended  declara- 
tion. Jones  V.  Mandell  [Mich.]  12  Det.  Leg. 
N.  463,  104  N.  W.  692.  The  fact  that  two 
suits  for  divorce,  one  by  the  husband  and  the'' 
other  by  the  wife,  in  which  conflicting  orders 
have  been  made,  are  pending  In  ditterent 
circuit  courts,  Is  not  ground  for  a  writ  of 
mandamus  to  settle  the  conflict  In  jurisdic- 
tion. Wells  V.  Montcalm  Circuit  Judge  [Mich.] 
102  N.  W.  1001.  Mandamus  will  not  lie  to 
show  cause  why  a  default  Judgment  should 
not  be  set  aside,  the  court  below  ascertain- 
ing and  retaining  jurisdiction  and  relator 
claiming  that  the  facts  show  want  of  juris- 
diction. Valley  City  Desk  Co.  v.  Wolcott 
[Mich.]  102  N.  W.  651.  The  supreme  court 
cannot,  by  mandamus,  direct  a  judge  of  a 
lower  court  to  vacate  a  decree  dismissing  a 
bill  for  want  of  equity,  made  in  a  regular 
manner  in  a  case  within  the  jurisdiction  of 
the  judge  and  which  can  be  revised  on  ap- 
peal from  the  final  decree.  Ex  parte  Merritt 
[Ala.]  38  So.  183.  A  decree  awarding  aflirm- 
ative  relief  to  defendant,  not  being  void  and 
not  embracing  matters  not  in  issue  cannot  be 
partially  vacated  on  mandamus.  Pere  Mar- 
quette R.  Co.  V.  Kalkaska  Circuit  Judge 
[Mich.]  102  N.  W.  951.  Court  cannot  by  man- 
damus vacate  a  part  or  the  whole  of  a  decree 


on  the  merits.  Id.  Under  Comp.  Laws  1897, 
§  10,642,  an  order  quashing  a  writ  of  gar- 
nishment and  releasing  the  garnishee  from 
further  liability  with  costs  to  defendant  is 
a  final  judgment  reviewable  on  error  and 
hence  mandamus  does  not  lie  to  review  such 
order  and  to  vacate  the  same.  Recor  v.  St. 
Clair  Circuit  Judge  [Mich.]  102  N.  W.  643. 
Mandamus  does  not  lie  to  determine  the  val- 
idity of  an  order  appointing  a  receiver  pend- 
ing bankruptcy  proceedings  nor  the  effect  of 
a  subsequent  order  of  dismissal.  Edinburg 
Coal  Co.  V.  Humphreys  [C.  C.  A.]  134  P.  839.  A 
motion  to  dismiss  in  opposition  to  an  appli- 
cation for  administration  of  estate  of  de- 
ceased contestant  of  a  will,  held  to  be,  in 
effect,  a  motion  to  dismiss  for  want  of  juris- 
diction and  an  order  overruling  the  motion 
is  not  reviewable  by  mandamus.  Roberts  v. 
Lenawee  Circuit  Judge  [Mich.]  12  Det.  Leg. 
N.   72,  103  N.  W.  512. 

47.  Where  an  authentic  transcript  of  the 
proceedings  was  before  the  court,  respond- 
ent having  spread  a  motion  on  the  docket 
before  the  case  was  submitted,  asking  for  a 
mandamus,  rule  nisi  would  issue  to  the  lower 
court  to  show  cause  why  a  writ  of  mandamus 
should  not  issue  commanding  him  to  vacate 
the  decree.  Brady  v.  Brady  [Ala.]  39  So. 
237 

48.  State  V.  Mosman  [Mo.  App.]  87  S.  W. 
75. 

49.  See,  also,  Prohibition,  4  C.  L.  1084. 

50.  51.  State  V.  District  Ct.  [Mont.]  81  P. 
345. 

SS.     See   4  C.  L.   512. 

53.  Van  Dorn  v.  Anderson  [111.]  76  N.  E. 
53,  afg.  117  111.  App.  618.  Where  an  execu- 
tive officer  refuses  to  perform  a  plain  duty, 
unmixed  with  discretion,  the  remedy  is  by 
mandamus.  Hager  v.  New  South  Brewing 
Co.  [Ky.]  90  S.  W.  60S.  Applicant  being 
qualified  and  having  complied  with  all  pre- 
requisites, mandamus  lies  to  compel  mayor 
and  board  of  aldermen  to  grant  liquor  li- 
cense. State  V.  McCammon  [Mo.  App.]  86  S. 
W.  510.  Mandamus  will  lie  to  compel  bor- 
ough council  to  examine  and  revise  assess- 
ment list  and  duplicate  and  to  return  the 
corrected  duplicate  to  the  assessor.  P.  L. 
1899,  p.  534,  and  P.  L.  1903.  pp.  406,  410,  §S  19, 
25  construed.  Cooper  v.  Cape  May  Point  [N. 
J.  Law]  60  A.  516.  A  county  superintendent 
of  schools  has  no  power  to  antedate  a  teach- 
er's certificate  and  may  be  compelled  by  man- 
damus to  date  it  correctly.  Van  Dorn  v. 
Anderson  [111.)  76  N.  E.  53,  afg.  117  111.  App. 
618.     Mandamus  will  lie  against  a  road  dis- 
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never  lies  to  interfere  with  a  legitimate  exercise  of  discretion  by  executive  or  ad- 
ministrative officers/^  though  it  may  lie  to  compel  them  to  act  in  the  premises  and 


trict  supervisor  to  compel  him  to  keep  his 
roads  in  repair.  Burns'  Ann.  St.  [1901]  §  6818 
considered.  Rodenbarger  v.  State  [Ind.]  7S 
N.  E.  398.  Under  Comp.  Laws  1897,  §  4194 
the  purchase  price  of  road  machines  being 
payable  out  of  the  highway  tax  of  the  dis- 
trict or  districts  for  which  the  purchases  are 
made,  mandamus  lies  to  compel  the  proper 
authorities  to  perform  the  ministerial  duties 
required  of  them  in  relation  to  a  levy  and 
collection  of  a  tax  to  pay  for  the  same. 
Pape  V.  Benton  Tp.  [Mich.]  12  Det.  Leg.  N. 
116,  103  N.  W.  591.  Under  Tax  La.w  (Laws 
1896,  pp.  847,  848,  c.  90S),  §§  150,  151,  a  coun- 
ty treasurer  is  subject  to  mandamus  to  com- 
pel him  to  sell  real  estate  on  which  taxes  for 
three  successive  years  remain  unpaid.  Peo- 
ple V.  Lewis,  102  App.  Div.  408,  92  N.  Y.  S. 
642.  Mandamius  held  to  lie  to  compel  treas- 
urer of  school  district  to  pay  an  order  given 
for  school  supplies,  the  treasurer's  ans'wer 
stating  that  though  a  member  of  the  school 
board  giving  the  order  he  had  no  knowledge 
of  any  contract  or  resolution  authorizing  the 
purchase.  Commonwealth  v.  Johnson,  24  Pa. 
Super.  Ct.  490.  Where  proceedings  for  the 
construction  of  a  ditch  were  abandoned,  held, 
holder  of  warrants  issued  in  payment  of  the 
work  done  could  sue  to  compel  the  establish- 
ment of  a  ditch  fund  and  the  levy  of  assess- 
ments to  pay  the  warrants.  Espy  Estate  Co. 
V.  Board  of  Com'rs  [Wash.]  82  P.  129.  Man- 
damus lies  to  compel  county  auditors  and 
treasurers  to  levy  a  tax  to  pay  a  judgment 
on  township  bonds,  although  the  corporate 
existence  of  the  township  has  been  abol- 
ished by  the  state  constitution  and  its 
corporate  agents  removed.  Graham  v.  Pol- 
som,  26  S.  Ct.  245.  Mandamus  lies  against 
a  drainage  district  to  compel  it  to  pay 
a  Judgment  where  it  appears  that  in 
the  suit  in  which  the  judgment  in  question 
iwas  rendered,  it  was  adjudicated,  among  other 
things,  that  the  commissioners  either  had 
money  on  hand  or  had  levied  a  tax  more  than 
sufficient  to  pay  the  same.  Lewis  v.  Union 
Drainage  Com'rs,  111  111.  App.  222.  Where 
the  commissioner  of  the  General  Land 
Office  erroneously  treats  relator's  lease  as 
void,  mandamus  will  lie  to  compel  relator's 
recognition  as  lessee.  McDowell  v.  Terrell 
[Tex.]  13  Tex.  Ct.  Rep.  115,  87  S.  W.  668. 
Where  articles  of  incorporation  substantially 
comply  with  the  statute,  the  secretary  of 
state  may  be  compelled  by  mandamus  to  file 
and  record  them.  McChesney  v.  Batman 
[Ky.]  89  S.  W.  198.  Where  congress  has  ap- 
propriated money  to  pay  a  finding  of  a 
court  of  claims,  mandamus  will  lie  to  compel 
the  treasurer  of  the  United  States  to  pay  the 
same.  Roberts  v.  Consaul,  24  App.  D.  C.  551. 
The  members  of  the  United  States  Board  of 
Labor  Employment  are  ministerial  officers 
and  their  duty  to  register  an  application  for 
employment  does  not  cease  to  be  ministerial 
because  they  rest  their  refusal  of  registra- 
tion on  the  determination  of  a  pure  question 
of  law  involving  the  ascertainment  of  no 
fact  whatever.  United  States  v.  Bowyer,  25 
App  D  C.  121.  Mandamus  will  lie  where 
their  refusal  rests  solely  upon  the  ground 
that   the    applicant   is    not    a    citizen    of   the 


United  States,  although  a  resident  of  Porto 
Rico  and  owing  allegiance  to  the  United 
States.     Id. 

54i  If,  however,  such  judgment  or  discre- 
tion is  abused  or  there  is  a  mistaken  view  of 
the  law  taken  as  applied  to  the  admitted  facts 
of  the  case,  the  writ  will  issue  to  compel 
action  according  to  law.  Douglas  v.  McLean, 
25  Pa.  Super.  Ct.  9.  Discretion  of  drainage 
commissioners  as  to  whether  they  would  pe- 
tition court  for  an  assessment  to  clean  out  a 
drain.  Bromwell  v.  Flowers,  217  111.  174,  75 
N.  E.  466;  State  v.  Board  of  Dental  Exam- 
iners. 38  Wash.  325,  80  P.  544.  Allegations 
of  fraud  being  unsupported  by  proof,  held 
case  was  properly  dismissed.     Id. 

STote:  Even  in  such  a  case  the  action  of 
the  court  is  in  reality  based  upon  the  as- 
sumption that  the  inferior  tribunal  has  re- 
fused to  exercise  the  discretion  with  which 
it  is  clothed,  because,  if  it  acts  arbitrarily  or 
fraudulently,  or  through  unworthy  or  self- 
ish motives,  or  conspires  against  the  rights 
of  individuals,  under  the  law,  and  therefore 
against  the  law  itself,  it  has  not  strictly, 
as  is  frequently  said,  "abused  its  discretion" 
— a  term  which  is  responsible  for  some  con- 
fusion of  ideas  on  this  subject — but,  in  con- 
templation of  law,  it  has  not  exercised  its 
discretion  at  all,  but  has  sought  to  substi- 
tute arbitrary  and  fraudulent  disposition 
and  determination  of  the  question  submitted 
for  the  honest  discretion  demanded  by  the 
law.  In  such  cases  the  law  will  by  manda- 
mus compel  the  tribunal  to  act  honestly  and 
fairly,  or,  in  other  words,  to  exercise  its 
discretion. — State  v.  Board  of  Dental  Ex- 
aminers,  38  Wash.  325,  80  P.   544. 

53.  City  of  Chicago  v.  People,  114  111.  App. 
145:  Douglas  v.  McLean,  25  Pa.  Super.  Ct.  S; 
State  V.  Richards  [Fla.]  39  So.  152.  Manda- 
mus will  not  lie  to  compel  the  tOTvu  board 
to  give  its  consent  to  a  contract  proposed 
by  the  highway  commissioner.  People  v. 
Early,  94  N.  T.  S.  640.  Mandamus  will  not 
lie  to  compel  the  return  of  money  deposited 
to  secure  the  performance  of  a  city  contract 
to  the  satisfaction  of  the  director  of  public 
■works.  Common"wealth  v.  Philadelphia,  211 
Pa.  85,  60  A.  549.  Mandamus  does  not  lie  to 
compel  board  of  commissioners  to  repair  a 
bridge.  Glenn  v.  Moore  County  Com'rs  [N. 
C]  52  S.  E.  58.  Under  Acts  1874,  p.  234,  §  14, 
the  board  of  education  is  vested  with  discre- 
tion in  the  allowance  of  contractor's  claims. 
Keefe  Mfg.  &  Inv.  Co.  v.  Board  of  Education 
[Colo.]  81  P.  257.  Mandamus  will  not  lie 
to  compel  drainage  commissioners  to  peti- 
tion the  court  for  an  assessment  to  provide 
funds  for  cleaning  out  a  drain,  "where  it  is 
not  shown  that  the  refusal  is  an  unjust  dis- 
crimination against  the  landowner  making 
the  application.  Bromwell  v.  Flowers.  217 
111.  174.  75  N.  E.  466.  The  state  board  of  ex- 
aminers not  having  authority  to  "entertain 
for  a  second  time  a  demand  against  the 
state  once  rejected  by  it.  unless  such  facts 
are  presented  as  in  suits  between  individ- 
uals, would  furnish  sufficient  ground  for 
granting  a  new  trial  (Pol.  Code,  §  670), 
mandamus  does  not  lie  to  compel  the  al- 
lowance   of    a    claim    which    the    board    has 
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exercise  their  judgment  aud  discretion.^'  The  relator  must  have  a  clear  legal  right 
to  the  performance  of  a  duty  imposed  by  la.w,"  and  which  the  respondent  has  im- 
properly refused  to  perform/"  and  such  refusal  must  clearly  appear.'"  A  demand 
and  refusal  is  sufficient  to  authorize  the  issuance  of  the  writ.""    The  writ  will  not 


once  rejected.  SuHivan  v.  Gage,  145  Cal. 
759,    79   P.    537. 

5«.     Douglas  V.  McLean.  25  Pa.  Super.  Ct.  9. 

57.  State  v.  Richards  [Fla.]  39  So.  152; 
State  V.  Malheur  County  Ct.  [Or.]  81  P.  368. 
Alternative  writ  of  mandamus  to  compel 
county  court  to  declare  result  of  local  option 
election  held  insufficient,  it  not  alleging  all 
the  ■  tacts  necessary  to  constitute  a  valid 
election.  Id.  Mandamus  will  not  lie  to  com- 
pel recorder  of  deeds  to  record  an  invalid  in- 
strument. Dancy  v.  Clark,  24  App.  D.  C. 
487.  Mandamus  will  not  lie  to  compel  the 
secretary  of  state  to  file  articles  of  incor- 
poration not  entitled  to  be  filed.  State  v. 
Nichols  [Wash.]  82  P.  741.  The  secretary 
of  state  is  under  no  duty  to  file  a  certificate 
of  amendment  changing  the  name  of  a  cor- 
poration so  as  to  include  the  word  "trust"  in 
violation  of  Laws  1903,  p.  367,  c.  176,  re- 
lating to  trust  comjjanies.  State  v.  Nichols, 
38  Wash.  309,  80  P.  462.  Mandamus  will  not 
lie  to  compel  the  secretary  of  state  to  issue 
a  certificate  of  incorporation  under  the 
name  of  an  existing  corporation,  which  it  is 
claimed  is  an  undomesticated  foreign  cor- 
poration, where  it  is  doubtful  whether  the 
existing  concern  is  a  foreign  corporation  or 
a  mere  partnership.  People  v.  Rose  [111.] 
76  N.  E.  42.  A  city  having  repealed  the  ordi- 
nance granting  an  appropriation,  mandamus 
will  not  lie  to  compel  the  city  treasurer  to 
make  payments  under  the  ordinance.  Com- 
monwealth V.  Barker  [Pa.]  61  A.  253.  A 
highway  commissioner  cannot  be  compelled 
to  incur  expenses  in  repairing  a  bridge 
where  there  are  no  funds  available  for  such 
purpose.  People  v.  Early,  94  N.  T.  S.  640: 
Mandamus  will  not  issue  to  compel  the  state 
treasurer  to  pay  a  warrant  issued  by  the 
auditor  for  stenographer's  services  after  the 
exhaustion  of  the  appropriation  made  by  the 
legislature.  State  v.  Barret  [Mont.]  81  P. 
349.  Under  Const.  §  230  and  Ky.  St.  1903, 
§§  138,  139,  143,  4001,  subsec.  4,  the  state  au- 
ditor cannot  be  compelled  to  draw  his  war- 
rant for  sums  due  the  relator  as  clerk  in 
his  office  during  certain  years,  where  the 
funds  appropriated  for  such  purpose  had 
been  expended,  and  no  agreement  ijn  the 
part  of  the  auditor  so  to  do  is  binding  on 
the  state.  Hager  v.  Shuck,  27  Ky.  L.  R.  957, 
87  S.  W.  300.  Mandamus  held  to  lie  to  com- 
pel district  attorney  to  bring  an  action  to 
have  a  certain  named  person  declared  to  be 
illegally  intruding  into  or  unlawfully  hold- 
ing and  exercising  the  office  of  parish  su- 
perintendent of  public  instruction.  State  v. 
Theus,  114  La.  1097,  38  So.  870.  Mandamus 
does  not  lie  to  compel  Lee  county  to  pay 
apportioned  debts  of  countie<i  from  which  it 
was  created  until  the  full  apportionment  is 
made  by  the  commission  appointed  under  23 
.Stat.  at  L.  1194.  State  v.  Durant  [S.  C]  51 
S.  E.  146.  Where  excess  taxes  were  paid  by 
a  mistake  which  was  not  discovered  until 
claim  for  a  refund  was  barred  and  an  al- 
lowance was  made  by  the  county  board, 
held,  mandamus  would  not  lie  to  compel 
county    auditor    to    draw    warrant    therefor. 


Murphy  v.  Bondshu  [Cal.  App.]  83  P.  278. 
Writ  denied  where  petitioner  alleged  that 
his  salary  had  been  fixed  by  law,  and  that  ha 
was  entitled  to  mandamus  to  compel  the 
board  of  estimate  to  fix  his  salary  at  that 
sum,  but  argued  that  the  board  had  no 
power  to  fix  said  salary,  as  it  had  already 
been  fixed  by  law.  Hamburger  v.  Board  of 
Estimate  &  Apportionment,  96  N.  T.  S.  130. 
In  the  absence  of  a  statute  making  it  the 
duty  of  a  county  clerk  to  expunge  from  the 
register  the  name  of  a  duly  licensed  den- 
tist, mandamus  will  not  lie  to  compel  him 
to  cancel  a  registration  made  by  his  pred- 
ecessor in  office  on  the  ground  that  it 
was  procured  on  an  insufficient  license  and 
affidavit  under  Laws  1895,  p.  418,  c.  626. 
State  V.  Jacobs,  92  N.  Y.  S.  590.  Where  re- 
lator obtained  a  final  order  for  the  full  con- 
tract price  of  a  public  drain,  held  not  en- 
titled to  compel  the  certification  of  a  spe- 
cial assessment  roll  to  the  supervisor  of  a 
township  prior  to  the  completion  of  the 
drain.  Sherwood  v.  Rynearson  [Mich.]  12 
Det.  Leg.  N.  395,  104  N.  W.  392.  Petition  to 
compel  township  treasurer  to  credit  school 
district  with  amount  of  taxes  collected 
should  allege,  among  other  things,  that  such 
school  district  has  not  received  the  full 
amount  of  such  taxes  to  which  it  is  entitled 
and  that  at  the  time  of  his  refusal  to  make 
such  credit  he  had  sufficient  proper  funds 
to  so   do.     People  v.  Helt,   116    111.   App.    391. 

58.  Writ  to  compel  register  to  issue  let- 
ters of  administration  refused  where  hearing 
in  probate  proceedings  had  not  been  finish- 
ed. Miller  v.  Henderson,  212  Pa.  263,  61  A. 
913.  An  owner  of  property  may,  in  a  proper 
case,  procure  a  writ  of  mandamus  to  com- 
pel the  construction  by  the  municipal  au- 
thorities of  a  street  which  has  been  laid 
out  adjacent  to  his  property.  Five  years 
delay  in  constructing  street  held  insufficient 
to  warrant  relief.  McCarthy  v.  Boston 
[Mass.]  74  N.  E.  659.  The  office  of  a  man- 
damus is  not  to  compel  action  by  the  build- 
ing department  in  advance  of  the  prepara- 
tion and  adoption  of  proper  plans,  but  only 
to  coriipel  action  when  plans  affording  no 
legitimate  ground  of  objection  have  been 
arbitrarily  or  unreasonably  condemned. 
Hartman  v.  Collins,  94  N.  T.  S.  63.  Held 
erroneous  to  grant  peremptory  mandamus 
requiring  the  superintendent  of  buildings  to 
approve  certain  plans  without  prejudice  to 
his  right  to  point  out  specifically  any  law- 
ful requirements  in  respect  to  stairways,  gal- 
leries or  otherwise  and  require  them  to  be 
complied  with.     Id. 

59.  Miller  v.  Henderson,  212  Pa.  263,  61 
A.  913.  Eleven  years'  delay  without  paying 
warrants  held  to  show  refusal.  Espy  Es- 
tate Co.  V.  Board  of  Com'rs  [Wash.]  82  P. 
129. 

60.  It  is  not  essential  that  a  judgment 
creditor  of  a  drainage  district  shall  first 
ascertain  if  there  are  sufficient  funds  in  its 
treasury  to  pay.  his  claim,  and  if  such  is  the 
fact,  to  demand  pavment;  but  if  such  is  not 
the  fact,  to  demand  a  tax  levy  and  then  aft- 
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issue  where  relator  has  an  adequate  legal  remedy,"  or  the  performance  of  the 
duty  will  not  accomplish  some  good  purpose  or  have  a  beneficial  effect."^  It  wiU 
not  issue  in  aid  of  illegal  acts.^^  The  same  general  rules  apply  to  licensing  boards.^* 
The  duty  being  imperative,  the  fact  that  respondent  acted  in  good  faith  is  imma- 
terial.°=  Mandamus  will  not  lie  to  compel  a  general  course  of  official  conduct,"^ 
nor  to  determine  upon  which  of  several  public  officers  rests  the  duty  of  performing 
a  certain  public  function."  Though  mandamus  will  not  lie^to  try  title  to  a  public 
office,  the  mere  fact  that  such  title  is  incidentally  involved  will  not  bar  relief  when 
the  writ  is  invoked  to  enforce  a  specific  duty.°* 

The  governor  of  a  state  constitutes  one  of  the  co-ordinate  departments  of  the 
government  and  cannot  be  compelled  by  mandamus  to  perform,  any  act  which'  de- 
volves on  him  as  governor,"'  and  this  has  been  held  to  be  true  whether  the  act  is 
ministerial,  executive,  or  political,^"  though  there  is  a  confiict  on  this  point.'^  A 
session  of  a  state  legislature  having  adjourned,  it  cannot  be  reconvened  upon  the 
mandate  of  the  judicial  power. ''^ 


er  the  funds  have  been  so  raised,  demand 
the  money.  Lewis  v.  Union  Drainage 
Com'rs.  Ill  III.  App.   222. 

61.  State  V.  Richards  [Pla.]  39  So.  152. 
Mandamus  will  not  lie  to  compel  a  tax  as- 
sessor to  place  lands  upon  the  tax  rolls, 
where  the  lands  have  been  previously  sold 
to  the  state  for  nonpayment  of  taxes  and 
they  are  not  included  in  the  lists  of  lands 
certified  l)y  the  comptroller  to  the  assessor 
for  assessment,  it  not  being  shown  that  an 
application  under  the  law  has  been  made 
to  the  comptroller  for  relief.  Id.  Mandamus 
will  not  lie  to  compel  a  sheriff  and  city 
marshal  to  enforce  the  laws  and  prosecute 
violators  thereof.  Ball.  Ann.  Codes  &  St.  § 
7252  providing  a  punishment  for  failing  to 
do  so.     State  v.  Brewer  [Wash.]   80  P.  1001. 

Note:  This  last  case  is  to  be  distinguish- 
ed from  the  case  of  Moores  v.  State  [Neb.] 
99  N.  'W.  249,  4  C.  L.  p.  512,  n.  51,  in  that  the 
statutes  of  Nebraska  require  the  mayor  and 
chief  of  police  of  a  city  to  actively  Inter- 
fere to  prevent  an  open  violation  of  the 
law. 

62.  Mandamus  will  not  lie  to  compel  the 
secretary  of  state  to  issue  a  certificate  of 
incorporation  under  a  name  the  use  of  w^hich 
may  be  enjoined  by  an  existing  company. 
People  V.  Rose  [111.]  76  N.  E.  42.  Manda- 
mus to  compel  board  of  commissioners  to 
grant  application  to  transplant  oysters  held 
properly  denied  if  there  was  no  territory 
within  the  county  to  which  the  application 
could  apply.  Mcintosh  County  Com'rs  v. 
Aiken  Canning  Co.  [Ga.]  51  S.  E.  585.  Bill 
having  been  properly  audited  by  county 
board  of  supervisors,  mandamus  to  compel 
them  to  audit  the  bill  will  be  denied.  Peo- 
ple v.  Saratoga  County  Sup'rs,  94  N.  T.  S. 
1012.  Where  the  governor  of  a  state  is  a 
member  of  a  board  which  cannot  act  except 
by  the  participation  of  all  Its  members,  man- 
damus will  not  lie  to  compel  the  otlier  mem- 
bers of  the  board  to  act.  State  v.  Frazier 
[Tenn.]   86  S.  W.  319. 

63.  Mandamus  to  compel  a  township  clerk 
to  certify  the  amounts  due  upon  a  county 
order  given  In  payment  for  a  road  roller 
denied  where  it  appeared  that  the  county 
supervisor  had  received  compensation  for  his 
services  in  procuring  the  order  for  the  ma- 


chine. First  Nat.  Bank  v.  Clerk  of  Union 
Tp.  [Mich.]  12  Det.  Leg.  N.  461,  104  N.  W. 
771. 

64.  Mandamus  does  not  lie  where  it  Is  al- 
leged that  a  licensing  board  has  performed 
a  Judicial  duty  in  an  unfair  and  arbitrary 
manner  to  petitioner's  injury.  Board  of 
Registration  in  Dentistry.  Kenney  v.  State 
Board  of  Dentistry,  26  R.  I.  538,  59  A.  932. 
Mandamus  does  not  lie  to  compel  the  Board 
of  Registration  in  Dentistry  to  produce  for 
inspection  the  examination  papers  of  a  re- 
jected applicant  and  to  compel  the  Issuance 
of  a  certificate  to  such  applicant.  Id.  On 
mandamus  to  compel  a  state  board  of  dental 
examiners  to  issue  a  license  to  relator,  the 
determination  of  the  credits  to  which  re- 
lator's answers  to  the  questions  propounded 
were  entitled  held  within  the  exclusive  ju- 
risdiction of  the  board.  State  v.  Board  of 
Dental   Examiners,    38   Wash.    325,    80  P.    544. 

65.  Mandamus  to  compel  common  coun- 
cil of  a  village  to  accept  a  liquor  dealer's 
bond.  Power  v.  Common  Council  of  Litch- 
field [Mich.]  12  Det.  Leg.  N.  484,  104  N.  W. 
664. 

66.  Mandamus  w^ill  not  lie  to  compel  a 
sheriff  and  city  marshal  to  enforce  the  laws 
and  prosecute  the  violators  thereof.  State 
V.    Brewer    [Wash.]    80    P.    1001. 

67.  Held,  mandamus  would  not  lie  to  pre- 
vent mayor,  city  council  and  superintendent 
of  streets  to  care  for  the  public  school 
houses.  Fowler  v.  Brooks  [Mass.]  74  N.  E. 
291. 

68.  Mandamus  is  maintainable  to  compel 
a  state  auditor  to  issue  a  w^arrant  on  the 
treasurer  for  relator's  salary  as  superintend- 
ent of  a  water  division,  after  relator's  al- 
leged improper  removal  from  office.  State 
V.  Grant  [Wyo.]   81  P.  795. 

69.  State  v.  Frazier  [Tenn.]   86  S.  W.  319. 

70.  Cannot  be  compelled  to  act  on  a 
board  created  by  the  legislature.  State  v. 
Frazier   [Tenn.]   86  S.  W.  319. 

71.  Mandamus  will  lie  to  compel  the  gov- 
ernor to  approve  pay  rolls  for  the  state 
guard.  Cochran  v.  Beckham  [Ky.]  89  S.  W. 
262. 

72.  French  v.  State  Senate,  146  Cal.  604, 
80  P.  1031. 
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Duties  relating  to  allowance  and  payment  of  claims  against  municipalities.''^ — 
Ministerial'*  but  not  discretionary'^  duties  connected  with  the  payment  of  claims 
against  a  municipality  may  be  enforced  by  mandamus.  The  relator  must  have  a 
clear  legal  right,'"  and  there  must  not  be  an  existing  adequate  legal  remedy." 
Whether  the  duty  to  provide  for  the  payment  of  the  liabilities  of  a  municipal  cor- 
poration be  specifically  enjoiued  or  whether  it  results  from  the  general  powers  and 
nature  of  the  corporation,  it  may,  in  all  proper  cases,  be  equally  enforced  by  manda- 
mus.'* That  no  appropriation  for  the  fund  has  been  made,  or  if  made  has  been 
lawfully  exhausted,  is  a  good  defense."  One  may  in  the  same  proceeding  have  his 
right  to  an  office  determined  and  enforce  the  payment  of  back  salary.*" 

Duties  of  election  officers  and  hoards.^^ — The  writ  will  not  issue  unless  it  will 
accomplish  a  beneficial  result.*^  Mandamus  will  lie  to  compel  committees  of  polit- 
ical organizations  to  act.*'  ■ 

Enforcement  of  right  to  public  office.^* — ^The  right  to  an  appointment  being 
absolute,  mandamus  will  issue.*"     It  is  also  the  proper  remedy  where  one  has  been 


73.  See  4  C.  L.  516. 

74.  Mandamus  lies  to  compel  the  board  of 
health  of  the  City  of  Detroit  to  act  on  a 
bill  presented  to  it  for  allowance  or  disap- 
proval. Boyd  V.  Board  of  Health  [Mich.]  12 
Det.  Leg.  N.  135,  103  N.  W.  605.  Where 
water  commissioners  appointed  under  Laws 
1900,  p.  1119.  c.  451,  enter  into  a  contract  for 
the  construction  of  a  water  plant,  the  duty 
of  the  town  under  the  act  to  raise  the  money 
necessary  for  the  payment  of  the  plant  un- 
der the  contract  may  be  enforced  by  man- 
damus in  case  of  nonaction  on  the  part  of 
the  town.  Holroyd  v.  Indian  Lake,  180  N.  T. 
318,  73  N.  B.  35,  afg.  85  App.  Div.  246,  83  N. 
Y.  S.  533.  Mandamus  will  lie  at  the  suit 
of  a  claimant  to  compel  a  board  of  town  au- 
ditors to  make  out  and  file  with  the  town 
clerk  the  certificate  of  the  rejection  of  the 
claim  required  by  §  162  of  the  town  law 
(Laws  1890,  p.  1233,  c.  569),  as  amended  by 
Laws  1897,  p.  619,  c.  481.  People  v.  Page, 
105  App.  Div.  212,   94  N.  T.  S.   660. 

75.  Mandamus  denied  to  compel  award  of 
pension  to  discharged  police  officer.  Mc- 
Gann  v.   Harris,    114   111.   App.   308. 

76.  Mandamus  denied  to  compel  award  of 
pension  to  discharged  police  officer.  Mc- 
Gann  v.  Harris,  114  111.  App.  308.  Mandamus 
will  not  be  granted  to  compel  municipal 
authorities  to  levy  and  collect  a  tax  to  pay 
an  invalid  judgment  alleged  to  be  held 
against  the  municipality.  Meyer  v.  Jordan 
[Ga.]  51  S.  B.  602.  Where  the  right  of  a 
janitor  of  a  public  school  building  to  an  In- 
creased salary  was  controverted  on  questions 
of  law  and  fact,  mandamus  will  not  He  to 
compel  the  board  of  education  to  put  his 
name  on  the  pay  roll  at  the  increased  rate. 
People   V.   Board   of   Education,    93   N.   T.   S. 

300.  ,^         ,  -^ 

77.  Where  the  right  of  a  janitor  of  a  pub- 
lic school  building  to  an  Increased  salary 
was  controverted  on  questions  of  law  and 
fact,  mandamus  will. not  lie  to  compel  the 
board  of  education  to  put  his  name  on  the 
nav  roll  at  the  increased  rate.  People  v. 
Board  of  Bducation,   93  N.  T.^S.   300. 

78.  Douglas     V.    McLean, 

Ot    9 

79.'  Mandamus  will  not  lie  to  compel  the 
superintendent  of  police  of  a  city  to  pay  a 
salary    to    an    employe    of    his    department. 


25    Pa.     Super. 


when  the  city  council  has  made  no  appro- 
priation for  the  salary.  Pitzsimmons  v. 
O'Neill,  214  111.  494,  73  N.  B.  797,  afg.  114 
111.  App.  168.  Where  the  Constitution  pro- 
vided that  public  school  certificates  should 
be  paid  out  of  the  proceeds  of  certain  bonds, 
held  mandamus  Tvould  not  issue  to  compel 
the  issuing  and  sale  of  additional  bonds 
t»  pay  belated  certificates  issued  by  the  city 
council  after  the  exhaustion  of  the  bond  is- 
sue. State  V.  Board  of  Liquidation  of  City 
Debt    [La.]    39    So.   448. 

80.  City  of  Chicago  v.  People,  111  111. 
App.   594. 

81.  See  4  C.  L.   517. 

82.  Mandamus  proceedings  to  require  de- 
fendant to  compare  the  vote  and  declare 
the  result  of  an  election  are  rendered  un- 
necessary, so  far  as  the  merits  are  concern- 
ed, by  the  Induction  into  ofllce  of  the  re- 
lator. State  V.  Prazier  [Tenn.]  86  S.  W.  319. 
Where  it  will  not  change  the  result,  man- 
damus will  not  issue  to  compel  the  counting 
of  the  vote  of  a  precinct  illegally  excluded. 
Gilliam  v.  Green  [Ga.]  50  S.  B.  137.  Manda- 
mus will  not  issue  to  require  a  clerk  of  the 
superior  court  to  deliver  certain  ballots  and 
voters'  lists  to  named  persons  when  it  af- 
firmatively appears  that  these  ballots  and 
lists  are  not  in  his  possession.  Id.  Peti- 
tion praying  that  superintendents  of  election 
be  required  to  reconsolidate  the  vote  of  a 
county  but  not  requiring  that  the  precinct 
managers  be  required  to  return  to  the  con- 
solidating superintendents  excluded  ballots 
denied,  the  superintendents  having  no  power 
to  consolidate  any  votes  except  those  re- 
turned by  the  precinct  managers.     Id. 

83.  Mandamus  will  lie  to  compel  a  county 
political  committee  to  hold  an  election  for 
committee  members  at  the  appointed  time. 
In  re  Chester  County  Republican  Nomina- 
tions  [Pa.]   62  A.   258. 

84.  See  4  C.   L.  518. 

85.  Under  Laws  1904,  p.  8,  c.  9,  providing 
for  preference  of  honorably  discharged  sol- 
diers and  sailors  of  the  Civil  War  in  ap- 
pointment, employment  and  promotion,  held 
■such  a  person  applying  for  a  public  office 
and  being  entitled  to  a  preference  over 
other  applicants  is  entitled  to  mandamus 
to    compel    his    appointment.     Shaw    v.    City 
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elected  and  qualified  as  a  member  of  a  governmental  body  but  is  denied  tbe  right 
to  participate  in  the  proceedings  of  such  body,  no  other  person  claiming  the  office,^ 
and  this  is  true  though  relator  has  not  received  his  certificate  of  election.*^  One  being 
unlawfully  denied  the  right  to  a  hearing,  mandamus  will  lie.^^  The  relator's  right 
must  be  clear,*"  and  only  beneficial  relief  will  be  decreed.""  Though  mandamus  will  not 
lie  to  try  title  to  a  public  office,"^  the  mere  fact  that  such  title  is  incidentally  in- 
volved will  not  bar  relief  when  the  writ  is  invoked  to  enforce  a  specific  duty."^ 
The  right  of  relator  to  his  office  may  be  adjudicated  in  mandamus  to  compel  the 
payment  of  his  salary."^  Mandamus  will  not  issue  to  prevent  one's  successor  from 
performing  the  duties  of  the  office  on  the  ground  that  an  ordinance  under  which 
relator  and  his  successor  were  appointed  was  illegal."* 

(§  2)  C.  Quasi  public  and  private  duties. ^^ — The  remedy  by  mandamus  is  only 
effective  to  command  the  doing  of  an  act  which  it  is  the  corporate  or  official  duty 
of  the  defendant  to  perform."''  It  will  lie  to  compel  public  service  corporations  to 
perform  their  duty,"'  to  compel  a  railroad  to  maintain  a  station  at  a  certain  point,"' 
and  is  the  usual  and  proper  remedy  for  enforcing  a  decree  of  a  railroad  commission."" 
The  grant  of  power  to  Federal  courts  to  issue  mandamus  against  a  corporate  com- 
mon carrier  to  prevent  discrimination  necessarily  embraces  power  to  act  on  the 
officers  in  control  of  such  corporation.^ 

It  will  lie  to  enforce  the  right  of  a  stockholder^  or  director'  to  inspect  the 


Council    of  Marshalltown    [Iowa]    104   N.   '^. 
1121. 

86.  So  held  where  one  was  elected  and 
qualified  as  a  member  of  a  boroug-h  council 
and  entered  upon  the  duties  of  his  oflSce 
and  a  majority  of  the  council  after  reorgan- 
ization has  refused  to  permit  him  to  take 
part  in  the  proceeding.  Commonwealth  v. 
Fleming,    23    Pa.    Super.    Ct.    404. 

87.  Where  relator  had  been  lawfully  elect- 
ed to  fill  a  vacancy  in  a  borough  council. 
Commonwealth  v.  Fleming,  23  Pa.  Super.  Ct. 
404. 

88.  Petition  alleging  reduction  in  office 
and  salary  without  a  hearing  held  to  require 
the  issuance  of  an  alternative  writ.  Shep- 
ard  V.  Oakley,  181  N.  Y.  339,  74  N.  B.  227, 
rvg.  102  App.  Div.  617,  92  N.  Y.  S.  1145. 
Mandamus  is  the  proper  remedy  to  procure 
the  reinstatement  of  an  employe  of  the  fire 
department  of  the  city  of  New  York  re- 
moved by  the  commissioner  without  an  op- 
portunity to  explain.  People  v.  Hayes,  94 
N.  Y.  S.  754. 

89.  In  mandamus  to  compel  the  appli- 
cant's reinstatement  as  a  police,  oflicer,  an 
answer  showing  an  admitted  violation  of 
a  rule  which,  by  another  rule,  was  made 
ground  for  removal,  held  suflScient.  People 
V.  Lindblom,  215  lU.  68,  74  N.  B.  73.  In 
order  that  a  discharged  patrolman  may  be 
entitled  to  reinstatement  by  mandamus,  he 
must  establish  that  at  the  time  of  his  dis- 
charge he  was  an  officer  de  jure.  Moon  v. 
Champaign,    116    111.   App.    403. 

90.  "Where  petitioner's  right  to  an  office 
from  which  he  was  illegally  ousted  is  not 
established  until  after  the  expiration  of  his 
term  of  oflSce,  the  writ  of  mandate  will 
direct  the  payment  of  his  salary  from  the 
time  of  the  ouster  until  the  expiration  of 
the  term,  but  will  not  direct  his  recognition 
as  an  officer.  Davenport  y.  Los  Angeles, 
146  Cal.  508,  80  P.   684. 

9).     Mandamus    will    not    lie     to     compel 


county  treasurer  to  determine  which  of  two 
rival  bodies  were  the  legal  directors  of  a 
school  district.  State  v»  Gentry  [Mo.  App.] 
87  S.  W.  68. 

92.  Mandamus  is  maintainable  to  compel 
a  state  auditor  to  Issue  a  warrant  on  the 
treasurer  for  relator's  salary  as  superinten- 
dent of  a  water  division,  after  relator's 
alleged  Improper  removal  from  office.  State 
V.  Grant  [Wyo.]  81  P.  795. 

93.  So  held  "where  question  was  whether 
a  police  patrolman  was  entitled  to  the 
office  claimed  by  him  under  the  Civil  Service 
Act.     City  of  Chicago  v.  People,  111  111.  App. 


594. 

94. 
925. 

95. 

96. 


Cunningham  v.  Daly   [Mass.]    74  N.  E. 


See  4  C.  L,.  518. 

Jacquelin    v.    Brie    R.    Co.    [N.    J.    Eq.] 
61  A.  18. 

97.  Mandamus  lies  by  an  individual  to 
compel  water  company  to  furnish  him  water. 
Robbing  v.  Bangor  R.  &  Elec.  Co.  [Me.]  62 
A.  136. 

98.  Mandatory  injunction  will  not  lie. 
Jacquelin  v.  Erie  R.  Co.   [N.  J.  Eq.]   61  A.  18. 

99.  Is  the  remedy  provided  by  Civ.  Code 
1902,  §  2119.  Railroad  Com'rs  v.  Atlantic 
Coast  Line  R.  Co.    [S.  C]   50  S.   B.   641. 

1.  This  power  exists  independent  of  Act 
Cong.  Feb.  19,  1903,  c.  708,  §  2,  32  Stat.  848. 
relating  to  interstate  commerce.  West  Vir- 
ginia Northern  R.  Co.  v.  U.  S.  [C.  C.  A.]  134 
P.  198. 

2.  Writ  granted  minority  stockholders. 
Neubert  v.  Armstrong-  Water  Co.  [Pa.]  61  A. 
123.  Stockholder  desiring  to  sell  his  stock 
held  entitled  to  the  right  in  order  to  obtain 
information  to  ascertain  the  value  of  his 
stock.  Garcin  v.  Trenton  Rubber  Mfg.  Co 
[N.  J.  Law]  60  A.  1098.  Stockholder  who 
was  induced  to  exchange  valuable  properties 
for  stock  held  entitled  to  the  writ  on  al- 
legations of  fraud.  State  v.  Pan-American 
Co.  [Del.  Super.]  61  A.  398.     Where  relator  in 
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corporate  books.  The  writ  will  not  be  granted  for  speculative  grounds  but  only  for 
reasonable  purposes  to  protect  the  interests  of  the  petitioner,*  the  right  being  largely 
dependent  upbn  the  facts  of  each  case.'*  That  the  stockholder's  holdings  are  small 
is  no  defense."  A  written  demand  being  deposited  in  the  post-office  with  postage 
prepaid,  it  will  be  presumed  to  have  reached  its  destination.'  The  petitioner  be- 
ing competent,  a  certified  public  accountant  will  not  be  appointed  to  conduct  the 
examination.* 

The  writ  will  not  be  granted  to  enforce  contractual  rights.' 
§  3.  Jurisdiction  and  venue}'^ — The  court  is  without  the  power  to  issue  its 
final  process  against  a  body  not  lawfully  served  with  its  original  process  and  which 
has  not  submitted  itself  to  its  jurisdiction.^^  The  Jurisdiction  of  appellate  courts 
is  usually  confined  to  the  supervision  of  those  courts  over  which  they  are  immediate- 
ly superior,^^  and  they  will  not  act  as  original  triers  of  fact.^^  The  writ  is  issued 
after  a  trial  by  the  court  and  never  in  vacation  by  the  judge,^*  though  a  court  in 
vacation  may  issue  restraining  orders  in  aid  of  a  pending  mandamus  suit.^'  In 
Georgia  when  a  petition  for  mandamus  nisi  is  presented  to  a  judge  of  a  circuit 
wherein  the  cause  of  action  originated  and  the  judge  certifies  that  he  is  disqualified, 
the  applicant  may  present  his  petition  to  a  judge  of  any  circuit  in  the  state  without 
consulting  the  presiding  judge  of  the  first  circuit,^®  and  the  second  judge  assum- 
ing jurisdiction  has  power  and  authority  to  hear  and  determine  the  application 
at  chambers,  no  question  of  fact  being  involved  and  the  court  in  the  county  where 
the  ease  arose  not  being  in  session.^'  This  jurisdiction  remains  with  such  second 
judge,  and  passes  to  his  successor"  until  the  case  is  fully  determined  or  until  the 
judge  of  the  circuit  in  which  the  case  arose  becomes  qualified  to  hear  and  determine 
the  same.^* 


proceedings  to  compel  inspection  of  cor- 
porate books  alleged  fraudulent  misrepre- 
sentations by  the  president  of  the  corpora- 
tion, the  return  showing  that  the  repre- 
sentations were  made  by  the  alleged  party 
while  acting  for  the  corporation  and  not 
denying  their  falsity  it  is  insufficient  to  pre- 
vent the  issuance  of  the  peremptory  writ 
though  it  alleges  that  such  third  person  had 
not  been  elected  president.  Id.  Writ  grant- 
ed where  stockholder  claimed  he  was  in- 
duced to  buy  his  stock  by  the  president  of 
the  corporation;  that  he  had  been  unable  to 
ascertain  the  condition  of  the  corporation; 
that  no  dividends  had  been  paid;  that  the 
corporation  did  not  seem  to  be  doing  any 
business;  and  that  no  report  had  been  rnade 
during  the  three  years  of  the  corporations 
existence,  although  the  president  stated  that 
he  had  told  the  petitioner  that  the  corpora- 
tion had  lost  money  and  that  he  had  an- 
swered all  reasonable  inquiries  and  that  the 
petitioner  was  hostile  to  him.  In  re  O  Neill, 
47  Misc.   495,  95  N.  T.  S.  964. 

3      A  director  of  a  corporation  is  entitled 
to   a   peremptory   writ   to   examine    the   cor- 
poration's   books    of    account     ''^''"^f '    r" 
papers.     People  v.  Columbia  Paper  Bag  Co., 

''r-  s'tafe  ^"^P'an-American  CO.  [Del.  Super., 
fil  A  398  Stockholder  who  was  induced 
to  ^change  valuable  properties  for  stock 
held    entitled   to   the   writ  on   allegations   of 

'^"e:     In  re  O'Neill.  47  Misc.  495,  95  N.  T.  S. 

^^7.  Neubert  v.  Armstrong  Water  Co.  [Pa.] 
61  A.   123. 


8.  Garcin  v.  Trenton  Rubber  Mfg.  Co.  [N. 
J.  Law]   60  A.  1098. 

9.  City  of  Mt.  Vernon  v.  State,  71  Ohio  St. 
428,  73  N.  B.  515. 

10.  See    4   C.    L.    520,    521. 

11.  Mandamus  will  not  issue  against  a 
state  senate  which  has  adjourned  and  will  be 
composed  of  different  persons  and  will  be 
a  different  body  when  it  reconvenes.  French 
v.  State  Senate,  146  Cal.  604,  80  P.  1031. 

12.  Under  Const.  §  7,  articles  4  and  14,  the 
supreme  court  has  no  jurisdiction  to  issue 
a  writ  of  mandamus  directing  a  probate 
judge  to  enter  a  nunc  pro  tunc  order  grant- 
ing an  appeal  to  the  circuit  court.  It  being 
a  matter  exclusively  for  the  circuit  court. 
Featherstone  v.  Folbre    [Ark.]    88   S.  W.   554. 

13.  "Where  the  allegation  by  an  applicant 
for  school  lands  that  at  the  time  of  making 
the  application  he  was  an  actual  resident 
upon  the  land  for  the  purpose  of  making  it 
his  home  an  issue  of  fact  is  raised  which 
deprives  the  supreme  court  of  jurisdiction. 
Gordon  v.  Terrell  [Tex.]  14  Tex.  Ct.  Rep. 
320,    89    S.    W.    1052. 

14.  Hager  v.  New  South  Brewing  Co. 
[Ky.]    90  S.  W.  608. 

15.  Order  issued  to  restrain  removal  of 
county  seat  pending  appeal.  Reese  v.  Can- 
non  [Ark.]   84  S.  W.  793. 

10,  17,  18.  Glover  v.  Morris  [Ga.]  50  S. 
E.    956. 

19.  The  first  judge  being  still  disqualified 
and  'the  second  judge's  decision  being  re- 
versed on  appeal  it  is  the  latter  judge's  right 
and  duty  to  issue  a  decision  in  conformity 
with  the  mandate  on  appeal  and  it  is  not 
•necessary  for  the  disqualified  judge  to  des- 
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A  corporation  is  generally  subject  to  the  jurisdiction  of  the  courts  of  a  county 
wherein  it  transacts  business.^" 

Federal  courts}^ — A  Federal  court  has  power  to  issue  a  mandamus  only  in 
the  exercise  of  a  Jurisdiction  to  which  it  is  an  ancillary  proceeding;^"  it  has  no 
jurisdiction  of  original  proceedings  seeking  relief  by  mandamus.^'  Congress  un- 
doubtedly has  power  to  change  this  rule.^*  A  court  cannot  grant  mandamus  as 
ancillary  to  cases  over  which  it  has  neither  original  nor  appellate  jurisdiction.^" 
The  jurisdictional  amount  must  be  involved.^' 

§  4.  Parties.  A.  Parties  plaintiff." — A  writ  of  mandamus  can  be  issued 
only  on  affidavit  on  the  application  of  the  party  beneficially  interested.^'  A  private 
individual  cannot  maintain  mandamus  to  compel  the  performance  of  a  purely  pub- 
lic duty,  unless  he  can  show  some  peculiar  interest  greater  than  that  which  he  has 
with  the  general  public."'  One  representing  the  real  party  in  interest  has  only  the 
rights  of  the  latter.^" 

(§4)  B.  Parties  (Ze/eJwZoni.^^— All  persons  whose  rights  will  be  affected  by  the 
coercive  proceedings  are  necessary  defendants.^"     Other  interested  parties  may  be 


Igrnate  him  or  to  request  that  he  continue 
to  act  in  the  case.  Glover  v.  Morris  [Ga.] 
50    S.   E.    956. 

20.  Court  of  common  pleas  of  county 
where  corporation  has  its  plant  and  trans- 
acts most  of  its  business  has  Jurisdiction 
though  the  corporation's  principal  office  is 
in  another  county.  Acts  June  8,  1893  (P.  L. 
345),  and  March  19.  1903  (P.  L.  32).  Neubert 
V.    Armstrong-   "Water    Co.    [Pa.]    61    A.    123. 

21.  See  4  C.  L.  520. 

22.  Large  v.  Consolidated  Nat.  Bank,  137 
F.  168. 

23.  United  States  v.  Lake  Shore  &  M.  S. 
E.  Co.,  197  U.  S.  536,  49  Law.  Ed.  870.  24 
Stat,  at  L.  552,  chap.  373,  does  not  alter  the 
rule.     Id. 

24.  See  United  States  v.  Lake  Shore  & 
M.  S.  R.  Co..  197  U.  S.   536.   49  Law.  Ed.   870. 

2.5.  Supreme  court  of  the  United  States. 
In  re  Commonwealth  of  Mass.,  197  U.  S. 
482.  49  Law.  Ed.  845;  In  re  Glaser,  198  U. 
S.    171,    49    Law.    Ed.   1000. 

26.  On  an  application  to  a  federal  court 
by  a  shareholder  in  a  national  bank  for  a 
writ  of  mandamus  to  compel  the  defendant 
to  permit  him  to  inspect  its  list  of  share- 
holders, the  pleadings  must  show  that  the 
matter  in  dispute  exceeds  the  value  of  $2,000. 
Averment  that  the  plaintiff  is  the  registered 
owner  of  10  shares  of  the  capital  stock  of 
defendant  held  Insufficient.  Large  v.  Con- 
solidated  Nat.    Bank.    137    F.    168. 

27.  See  4  C.  L.   521. 

28.  Ballinger's  Ann.  Codes  &  St.  §  5756. 
A  rejected  applicant  for  a  lease  of  state 
land  held  not  entitled  to  institute  mandamus 
proceedings  against  state  land  commissioner 
to  compel  him  to  lease  land.  State  v.  Ross 
[Wash.]    81  P.   865. 

29.  Mandamus  lies  by  an  individual  to 
compel  a  water  company  to  furnish  him 
water.  Bobbins  v.  Bangor  E.  &  Elec.  Co. 
[Me.]  62  A.  136.  An  owner  of  property  may, 
in  a  proper  case,  procure  a  writ  of  manda- 
mus to  compel  the  construction  by  the 
municipal  authorities  of  a  street  which  has 
been  laid  out  adjacent  to  his  property.  Five 
years  delay  in  constructing  street  held  in- 
sufficient to  warrant  relief.  McCarthy  v. 
Boston    [Mass.]    74   N.   E.    659.     An   owner   of 


real  estate  abutting  upon  a  street  in  a  city 
of  the  second  class,  who  is  liable  for  paving 
assessments,  has  a  special  interest  In  the 
improvements  that  will  enable  him  to  in- 
stitute a  proceeding  In  mandamus,  if  his 
interest  be  involved.  Carey  Salt  Co.  v. 
Hutchinson  [Kan.]  82  P.  721.  The  correct- 
ness of  a  canvass  of  the  votes  of  a  county 
being  unassailed,  a  private  citizen  and  tax- 
payer, in  the  absence  of  statute,  is  not 
entitled  to  mandamus  to  compel  a  second 
canvass  on  the  ground  that  the  original  one 
was  not  made  by  the  officers  authorized  by 
law.  In  re  Scofleld,  102  App.  Div.  358,  92 
N.  T.  S.  672.  An  abutter,  who,  for  a  con- 
sideration, has  granted  to  a  railroad  the 
right  to  use  the  street  for  railroad  purposes, 
cannot,  in  his  individual  capacity,  success- 
fully maintain  mandamus  proceedings  to 
compel  the  railroad  to  remove  its  structures 
from  the  street,  but  may,  as  a  citizen,  en- 
force by  mandamus  any  right  which  the 
public  has  in  the  street,  in  which  case  his 
success  in  the  proceeding  is  dependent  on 
the  continued  existence  of  the  public  right. 
People  V.  City  of  Rock  Island,  215  111.  488, 
74  N.  B.  437. 

30.  Attorney  general,  seeking  to  enforce 
by  mandamus  the  payment  of  his  stenogra- 
pher's salary.  State  v.  Barret  [Mont.]  81  P. 
349. 

31.  See  4  C.  L.  522. 

32.  Mandamus  to  compel  civil  service 
commissioners  to  strike  certain  names  from 
the  list  of  eligibles  for  appointment  to  a 
certain  office,  one  of  the  alleged  ineligibles 
who  had  been  appointed  to  the  position  is 
a  necessary  party  defendant.  Powell'  v 
People,  214  111.  475,  73  N.  E.  795.  Proceed- 
ings to  procure  a  peremptory  writ  of  man- 
date against  a  water  master,  commanding 
him  to  distribute  waters  from  a  different 
stream  from  that  named  in  the  decree  under 
which  he  is  making  distribution.  Stethem 
V.  Skinner  [Idaho]  82  P.  451.  Holders 
of  refunding  bonds  held  necessary  parties 
where  holders  of  unrefunded  bonds  sought 
to  compel  the  application  of  taxes  raised 
for  the  refunding  bonds  to  the  payment  of 
interest  on  the  unrefunded  bonds.  City  of 
Austin   V.    Cahill    [Tex.    Civ.   App.]    88    S    W 
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I)roperly  joined  though  they  are  not  necessary.^'  The  absence  of  a  necessary  party 
is  jurisdictional,'*  hence  the  defect  cannot  be  waived  by  any  of  the  other  parties,'^ 
and  the  writ  will  not  issua  until  such  person  is  made  a  party.''  All  whose  duty 
it  is  to  perform  the  act  demanded  may  be  made  parties  defendant  though  some  of 
them  may  not  have  refused  to  act.'^ 

§  5.  Pleading  and  procedure  in  general.^^ — Proper  practice  requires  the 
pleader  to  state  the  facts  growing  out  of  a  writing  exhibited  and  upon  which  he 
relies  as  constituting  a  cause  of  action  or  defense.'"  Where  the  matter  is  collateral 
to  the  essential  fact,  it  suffices  to  allege  generally  that  an  election  was  duly  held,  or 
that  an  officer  was  duly  elected  and  qualified;*"  but  where  the  fact  itself  must  ap- 
pear, it  is  insufficient  to  say  that  it  has  been  duly  performed.*^  Statutes  govern 
the  necessity  and  length  of  notice.*"  The  various  steps  in  the  proceeding  are 
treated  in  chronological  order  in  the  succeeding  sections. 

■  §  6.  Petition  or  affidavit.*^ — The  petition  must  allege  every  material  fact 
necessary  to  show  that  it  is  the  plain  duty  of  the  party  sought  to  be  coerced  to  act 
in  the  premises.**  Allegations  on  information  and  belief  are  no  proof  of  the  fact 
alleged,  no  grounds  for  the  information  or  belief  being  stated.*"  The  application 
must  not  have  two  functions  one  of  which  is  the  counterpart  or  converse  of  the 
other,*'  nor  must  its  allegations  be  inconsistent.*^    As  a  general  rule,  the  relator 


536.  A  receiver  in  actual  possession  of  the 
property  of  a  traction  company  is  a  neces- 
sary party  to  a  proceeding  to  compel  It  to 
accept  a  certain  fare  in  exchang-e  for  car- 
riage. Chicago  City  R.  Co.  v.  People,  116  111. 
App.  633.  Under  Code  1896,  §  4074,  a  re- 
puted owner  of  lands  sold  at  a  tax  sale 
held  not  a  necessary  party  to  a  proceeding 
by  the  purchaser  to  compel  the  judge  of 
probate  to  issue  a  tax  deed.  Boach  v. 
State  [Ala.]  39  So.  685.  In  mandamus  to 
compel  county  commissioners  to  establish 
a  ditch  fund  and  make  a  special  assessment 
to  pay  warrants  Issued  for  the  construction 
of  a  ditch,  the  county  Is  a  proper,  though 
not  a  necessary,  party.  Espy  Estate  Co. 
V.   Board   of   Com'rs    [Wash.]    82   P.   129. 

33.  One  who  is  president  of  a  common 
carrier  and   of  a  coal   company  is   a  proper 

.party  to  proceedings  by  a  competitive  coal 
company  to  stop  discrimination  by  the  rail- 
road in  the  matter  of  supplying  cars.  West 
Virginia  Northern  B.  Co.  v.  U.  S.    [C.  C.  A.] 

34,  35.  Powell  v.  People,  214  111.  475,  73 
N    E    795 

36.  State   V.    Bichards    [Fla.]    39    So.    152. 

37.  In  proceedings  to  compel  the  levy  of 
a  tax  by  a  town  to  pay  a  judgment  all  of  the 
officers  whose  action  Is  necessary  to  the 
levy  of  such  tax  may  properly  be  joined  as 
defendants,  although  some  of  them  may  not 
have  refused  to  act.  McKie  v.  Bose,  140  F. 
145. 

38.  See  4  C.  L.  523. 

39.  Answer  simply  setting  out  contract 
In  full  held  defective.  Western  Union  Tel. 
Co.  V.   State    [Ind.]    76  N.   E.   100. 

40.  State    V.    Malheur    County    Ct.     [Or.] 

41.'  State  V.  Malheur  County  Ct.  [Or.]  81 
P  368.  Alternative  writ  of  mandamus  to 
compel  county  court  to  declare  result  of 
local  option  election  held  insufficient  it  not 
alleging  all  the  facts  necessary  to  constitute 
a  valid   election.     Id. 


42.  Kirby's  Digest  §§  4481,  5158  requires 
10  days'  notice  after  filing  the  petition  be- 
fore the  motion  for  mandamus  is  made. 
Moody  V.    Bogers    [Ark.]    85    S.   W.    84. 

43.  See  4  C.  L,.  523. 

44.  People  V.  Helt,  116  111.  App.  391.  Pe- 
tition to  compel  township  treasurer  to  credit 
scliool  district  with  amount  of  taxes  col- 
lected should  allege,  among  other  things,  ■ 
that  such  school  district  has  not  received  the 
full  amount  of  taxes  to  which  it  is 
entitled  and  that  at  the  time  of  his  refusal 
to  make  such  credit  he  had  sufficient  proper 
funds  to  so  do.  Id.  A  petition  to  compel 
county  commissioners  to  order  an  election 
prayed  for  in  a  petition  to  them  to  order 
an  election  to  repeal  "existing  stock  law  or 
stock  laws"  in  a  precinct  held  bad,  the  peti- 
tion to  the  commissioners  not  showing  what 
stock  law  is  intended  to  be  repealed  or  that 
any  stock  law  actually  exists  in  the  precinct. 
State  V.  Lovejoy  [Ala.]  39  So.  126.  Also  as' 
showing  that  the  stock  district  is  only  a 
part  of  a  precinct  and  the  prayer  being  for 
an    election   in   the  entire   precinct.     Id. 

45.  Code  Civ.  Proc.  J§  2067,  2070,  so  held 
on  an  application  for  mandamus  to  compel 
the  cancellation  of  tax  sales,  though  opposed 
by  an  affidavit  insufficient  to  raise  any  issue. 
People  V.    Grout,   94   N.   T.   S.   1101. 

46.  Application  for  mandamus  to  restrain 
a  state  land  commissioner  from  releasing 
certain  land  and  to  compel  him  to  advertise 
a  sale  of  a  lease  of  the  land  to  the  highest 
bidder,  on  the  ground  that  the  re-lease  "was 
in  excess  of  his  legal  authority  is  objection- 
able.    State  V.   Ross    [Wash.]    81   P.   865. 

47.  An  averment  of  a  petition  for  man- 
damus to  compel  the  reinstatement  of  peti- 
tioner's name  to  the.  police  pension  roll, 
that  the  board  of  pension  trustees  found 
that  petitioner's  liusband  died  from  the 
immediate  effects  of  an  injury  received 
by  him  in  the  discharge  of  duty  as  a  police 
officer,  is  not  overcome  by  a  further  aver- 
ment of  the  petition  that  petitioner's  husband 
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may  use  the  name  of  the  state  or  of  the  United  States*^  as  a  matter  of  course  with- 
out resort  to  the  intervention  of  the  state  or  United  States  attorney,  but  the  use  of 
such  name  is  not  now  held  essential  to  the  petition.*''  In  proceedings  to  compel  the 
inspection  of  corporate  records  it  being  impossible  for  the  relator  to  know  or  tell 
what  particular  books  or  papers  will  furnish  the  information  desired,  it  is  sufficient 
if  he  states  the  object  and  purpose  of  the  inspection  and  what  he  desires  to  know."" 
The  general  rules  as  to  amendments  apply.°^ 

§  7.  Alternative  writ.^^ — "Where  issues  of  fact  are  raised  by  denials  of  alle- 
gations of  the  petition,  an  alternative,  not  a  peremptory  writ,  should  issue.'''  In 
some  states  the  alternative  writ  takes  the  place  of  a  declaration  at  law,  and  it  is 
essential  that  it  should  show  a  clear  prima  facie  case  in  favor  of  the  relator.'*  In 
order  to  make  out  a  prima  facie  case  the  writ  should  allege  all  the  essential  facts 
which  show  the  duty  and  impose  the  legal  obligation  on  the  respondent  to  perform 
the  a<;ts  demanded  of  him,°°  as  well  as  the  facts  that  entitle  the  relator  to  invoke  the 
aid  of  the  court  in  compelling  the  performance  of  such  duty  or  obligation.'"  In  the 
federal  courts  the  power  to  issue  the  writ  being  derived  from  statute,  the  strict  rule 
of  the  common  law  in  respect  to  amendments  is  not  applicable.'^ 


was  stricken  down  and  became  physically 
ill  by  reason  of  physical  efforts  exerted  in 
the  discharge  of  his  duty.  Eddy  v.  People, 
218  111.   611.  75  N.  E.   1071. 

48.  Bundy  v.  U.  S.,  25  App.  D.  C.  459. 

49.  Bundy  v.  U.  S..  25  App.  D.  C.  459; 
Dancy  v.  Clark,   24  App.  D.  C.  487. 

NOTE.  Necessity  of  name  of  the  state  or 
people:  A  remnant  of  the  ancient  distinc- 
tion enjoyed  by  the  writ  of  mandamus  is 
still  found  in  the  style  or  name  of  the  pro- 
ceedings. In  some  jurisdictions  it  is  still 
the  common  and  better  approved  practice 
to  bring  the  action  in  the  name  of  the  sove- 
i-eign  po'wer,  on  relation  or  complaint  of  the 
party  beneficially  interested.  Higgins  v. 
Galesburg,  96  111.  App.  471;  State  v.  Curler 
[Nev.]  67  P.  1075;  Rider  v.  Brown,  1  Okl. 
244,  32  P.  341;  Whitesides  v.  Stuart,  91  Tenn. 
710,  20  S.  W.  245;  State  v.  County  Court,  47 
W.  Va.  672,  35  S.  E.  959.  Of  .course,  if  the 
duty  sought  to  be  enforced  is  due  the  state 
as  such,  then  the  proceedings  should  be  in 
the  name  of  the  state.  State  v.  Carey,  2  N. 
■Dak.  36,  49  N.  W.  164.  But  the  courts  are 
now  pretty  generally  agreed  that  private 
persons  may  move  for  a  mandamus  to  en- 
force even  a  public  duty,  not  due  to  the 
government  as  such,  without  the  interven- 
tion of  the  government  law  oflBcer.  Chicago, 
etc.,  R.  Co.  V.  Suftern,  129  111.  274,  21  N.  E, 
824;  Hall  v.  Mann,  96  111.  App.  659;  Windsor 
V.  Polk  County.  115  Iowa,  738,  87  N.  W.  704; 
Pumphrey  v.  Baltimore,  47  Md.  145,  28  Am. 
Rep.  446;  Attorney  General  v.  Boston,  123  Mass. 
460,  479;  Elliott  v.  Detroit,  121  Mich.  426. 
84  N.  W.  820;  State  v.  TS'eld.  39  Minn.  426,  40 
N.  "W.  561;  State  v.  Nash,  66  Ohio  St.  612,  64  N. 
E  558;  Milster  V.Spartanburg,  68S.  C.  26,  46  S. 
B.  539;  Union  Pac.  R.  R.  Co.  v.  Hall,  91  U. 
S.    343,    355,    23    Law.    Ed.    428. 

When  mandamus  is  invoked  for  the  en- 
forcement of  a  purely  private  right,  it 
would  seem  clear,  at  least  under  the  re- 
formed procedure,  that  the  proceedings  may 
be  conducted  in  the  name  of  the  actual 
parties  in  interest,  and  that  the  state  is 
not  a  necessary  party.  State  v.  White.  116 
Ala.  202,  23  So.  31;  Stoddard  v.  Benton,  6 
Colo     508;   Lord   v.    Bates,    48    S.    C.    95.    26    S. 


E.  213.  Indeed,  in  such  cases,  it  would  seem 
that  the  proceedings  should  not  be  entitled 
in  the  name  of  the  state  on  the  relation  of 
the  real  party  in  interest,  but  he  should  be 
named  as  the  plaintiff.  Smith  v.  Lawrence, 
2  S.  D.  185,  49  N.  W.  7;  Howard  v.  Huron, 
5  S.  D.  539.  59  N.  -W.  833,  26  L.  R.  A.  493; 
Heintz  v.  Moulton,  7  S.  D.  272,  64  N.  W.  135. 
Not  only  should  such  an  action  be  brought 
in  the  name  of  the  real  party  in  interest, 
without  the  use  of  the  name  of  the  people, 
but  perhaps  it  must  be  so  brought.  People 
V.  Pacheco,  29  Cal.  210;  State  v.  Board  of 
County  Com'rs,  11  Kan.  66;  State  v.  Wright, 
67  Kan.  847,  73  P.  50.  Some  authorities 
hold,  however,  that  notwithstanding  the 
application  is  made  in  the  interest  of  a  pri- 
vate citizen,  it  is  proper  to  bring  the  pro- 
ceedings in  the  name  of  the  state  on  the 
relation  of  the  party  beneficially  interested. 
State  V.  Spicer,  36  Neb.  469,  54  N.  W.  849; 
State  T.  Carey,  2  N.  D.  36,  49  N.  W.  164; 
State  V.  Pacific  Brewing  etc.  Co.,  21  "Wash. 
451,  58  P.  584,  47  L.  R.  A.  208. — From  note  to - 
Powell  V.  People  [111.]  105  Am.  St.  Rep.  117, 
122. 

50.  State  v.  Pan-American  Co.  [Del.  Su- 
per.]   61   A.    398. 

51.  In  mandamus  to  enforce  the  right 
to  inspect  books  of  a  corporation  where 
petition  shows  that  the  purpose  was  to  as- 
certain the  value  of  the  stock  owned  by 
petitioner,  the  court  may  allo'w  an  amend- 
ment so  as  to  include  a  specific  prayer  for 
that  purpose.  Neubert  v.  Armstrong  Water 
Co.    [Pa.]    61  A.   123. 

52.  See    4    C.   L.    523. 

53.  In  mandamus  to  compel  the  reference 
of  a  franchise  ordinance  to  use  city  streets 
to  the  board  of  estimate  and  apportionment 
on  its  first  reading  as  required  by  Greater 
New  York  Charter,  Laws  1901,  p.  38,  c.  466, 
§  74,  where  there  is  an  issue  of  fact  as  to 
the  procedure  of  the  board  of  aldermen 
wliich  is  necessary  to  properly  bring  such 
an  ordinance  to  a  first  reading,  it  cannot 
be  held  as  a  matter  of  law  that  there  was 
a  first  reading  of  the  ordinance  and  only  an 
alternative    writ    may    issue.     Manhattan    & 
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Effect  as  stay. — The  writ  operates  as  a  stay  of  all  proceedings  inconsistent  with 
its  scope.^* 

§  8.  Demurrer  to  petition  or  writ;  answer  or  return;  subsequent  plead- 
ings.^^— Where  a  good  and  sufficient  alternative  writ  has  been  issued  and  served, 
and  no  jurisdictional  question  is  involved,  it  is  the  duty  of  the  defendant  to  file 
his  answer  in  the  first  instance/"  and,  in  those  states  where  the  answer  is  substituted 
for  the  return  in  the  English  courts  and  pleadings  other  than  the  alternative  writ 
and  answer,  the  defendant  should  assign  in  his  answer  any  legal  reasons,  as  well  as 
plead  the  facts,  if  any  exist,  on  which  he  relies  to  defeat  the  issuance  of  the 
peremptory  writ.*^  In  such  states  neither  can  be  attacked  by  demurrer;  and  where 
a  general  demurrer  is  filed  to  an ,  alternative  writ,  the  court  should  treat  it  as  an 
admission  of  the  facts  alleged  and  apply  the  law  to  such  facts."^  It  follows  that  in 
such  states  where  a  defendant  files  a  motion  to  quash  which  is  in  the  nature  of  a 
general  demurrer,  the  court  will  treat  such  pleading  as  an  answer  admitting  the 
facts  recited  in  the  alternative  writ  and  apply  the  law  thereto."'  In  Indiana  the 
return  to  the  writ  is  the  same  as  an  answer  in  a  civil  action,"*  and  is  not  withdrawn 
by  the  filing  of  an  answer."'  The  answer  or  return  must  state  positive  and  definite 
facts;  the  conclusions  of  the  pleader  are  not  sufficient.""  It  must  be  positive,  ex- 
plicit, and  responsive  in  its  recitals  of  facts,  and  must  state  the  same  in  such  a  spe- 
cific and  substantial  but  not  argumentative  manner  as  upon  a  fair  and  reasonable 
construction  can  be  called  certain  without  recurring  to  possible  facts  that  do  not 
appear  or  that  are  left  to  inference,"'  and,  failing  to  answer  important  facts  al- 


B.  Elec.  Co.  V.  Fornes,  47  Misc.  209,  95  N. 
T.  S.   851. 

.54,  55,  56.  State  v.  Richards  [Fla.]  39  So. 
152. 

57.  West  Virginia  Northern  R.  Co.  v.  U. 
S.  [C.  C.  A.]  134  F.  198.  On  mandamus  to 
stop  discrimination  of  service  by  a  common 
carrier  held  court  was  authorized  to  amend 
alternative  writ  to  conform  to  facts  foupd. 
Id. 

58.  A  writ  commanding-  that  a  trial  judge 
forthwith  secure  the  services  of  some  other 
judge  to  preside  at  a  certain  trial  or  to  show 
cause  why  he  should  not  do  so  before  the 
supreme  court  operates  as  a  stay  of  all 
action  on  his  part  until  the  rendition  of  the 
judgment  of  the  supreme  court  and  the  entry 
of  the  remittitur  on  such  judgment  in  the 
superior  court.  In  re  Smith  [Cal.  App.]  83 
-p.    167. 

59.  See   4  C.   L..    524. 

60.  61.     Beadles   v.    Fry    [Okl.]    82   P.    1041. 

62.  Beadles    v.    Fry    [Okl.]    82    P.    1041. 

Note:  There  are  authorities  to  the  con- 
trary where  the  statute  is  silent  as  to  such 
pleading  or  expressly  authorizes  it.  Elliott 
V.  Oliver,  22  Or.  44,  29  P.  1.  The  Oklahoma 
statute  [St.  1893,  %  4603]  absolutely  prohib- 
its it. — From  Beadles  v.  Fry  [Okl.]  82  P. 
1041. 

63.  Beadles    v.    Fry    [Okl.]    82    P.    1041. 
04.     Burns'    Ann.    St.    1901,    §    1185.     Where 

an  order  book  entry  shows  that  defendants' 
demurrer  was  overruled  and  they  excepted 
and  filed  their  return,  their  contention  on 
appeal  that  the  trial  was  without  issue  as 
to  them,  held  not  sustained.  Parscouta  v. 
State    [Ind.]    75   N.    E.    970. 

65.  Where  an  order  book  entry  showed 
that  defendants  filed  an  answer,  but  the 
answer   copied   into   the   transcript  was   that 


of  only  one  of  the  defendants,  held  not  to 
withdraw  the  return  of  all  the  defendants 
previously  filed.  Parscouta  v.  State  [Ind.] 
75  N.   E.  970. 

66.  City  of  Chicago  v.  People,  215  111.  235, 
74  N.  E.  137.  A  city,  to  avoid  a  writ  of 
mandamus  to  make  appropriations  for  a  debt 
on  the  ground  that  it  is  doing  all  in  its  pow- 
er to  liquidate  it,  must  by  its  answer  set 
out  clearly  and  definitely,  in  detail,  all  its 
items  of  receipts  and  expenditures.  Id.  In 
mandamus  against  a  court  the  return,  to  be 
effective,  must  show  that  the  act  was  a 
judicial  one.  A  mere  statement  that  it  was 
judicial  is  insufficient.  So  held  in  proceed- 
ings to  compel  probate  court  to  grant  letters 
of  administration.  State  v.  Guinotte  [Mo. 
App.]  86  S.  W.  884.  A  statement  in  the  re- 
turn that  respondent  heard  witnesses,  whose 
evidence  justified  his  action,  and  which 
made  it  a  judicial  hearing,  involving  judicial 
discretion,  without-  stating  and  proving  the 
import  of  such  evidence  held  insufficient.     Id. 

67.  Douglas  V.  McLean,  25  Pa.  Super.  Ct. 
9.  On  a  petition  by  a  constable  for  manda- 
mus against  a  controller  to  compel  the  lat- 
ter to  approve  the  former's  bills,  a  return 
is  insuflacient  in  which  the  controller  avers 
that  he  had  scrutinized  and  audited  the  bills, 
that  the  only  evidence  of  the  justice 
of  the  claims  presented  to  him  in  his  oflScial 
capacity  Tvere  the  bills  themselves  and  the 
files  in  the  various  cases;  that  he  is  not 
satisfied  that  the  claims  are  honest  or  just, 
that  his  refusal  is  a  capricious  one  but 
based  upon  information  and  knowledge 
which  he  does  not  deem  it  advisable  to  set 
forth  in  the  answer.  Id.  In  proceedings 
to  compel  a  county  to  pay  relator  certain 
costs,  an  allegation  that  the  county  court 
had  previously  appropriated  a  large  sum  of 
money     for    the    benefit    of    relator    to    paj 
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leged  in  the  petition,  every  intendment  and  presumption  will  be  made  against  the 
return."^  The  answer  must  generally  be  verified.""  A  motion  by  relator  for  a 
peremptory  writ  upon  the  pleadings  is  equivalent  to  a  demurrer  to  the  return  for 
not  stating  facts  sufficient  to  constitute  a  defense.'^'  In  Washington  a  demurrer  to 
the  complaint  amounts  to  a  motion  to  quash  the  peremptory  writ  and  is  permissi- 
ble.'^ After  a  demurrer  to  an  answer  has  been  overruled,  the  sufficiency  of  an 
answer  cannot  properly  be  brought  in  question  by  a  motion  to  enter  a  judgment  in 
favor  of  the  plaintiff  based  on  the  ground  that  the  answer  sets  forth  no  defense.'^ 
The  Michigan  practice  does  not  authorize  either  a  replication  or  rejoinder.'^  All 
'material  allegations  of  the  petition  not  denied  or  traversed  are  considered  true,^* 
and  presumptions  will  be  indulged  in  their  favor.'^  A  demurrer  admits  all  ma- 
terial allegations  of  the  pleading  demurred  to.'°  On  demurrer  the  vrrit  must  be 
construed  most  strictly  against  the  pleader.'''  In  Louisiana  by  answering  to  the 
merits  respondent  does  not  waive  an  exception  that  he  was  not  notified  of  the  in- 
tention to  make  the  application.'* 

§  9.     Trial,  hearing^  and  judgment.     A.  Trial  and  JiearingP — It  appearing 


similar  claims  for  "which  the  county  was  not 
liable  held  too  vague  and  uncertain  to  present 
an  issue  of  fact.  State  v.  Alexander  [Tenn.] 
90  S.  W.  20.  An  argumentative  return  is 
bad.  State  v.  Pan-American  Co.  [Del.  Su- 
per.] 61  A.  398.  Where,  in  mandamus  by  a 
stockholder  to  compel  inspection  of  corpo- 
rate books,  at  the  issuance  of  the  alternative 
writ  a  corporate  b'y-law  allowed  every 
stockholder  holding  100  shares  the  right  of 
inspection,  held  a  return  setting  up  an  ap- 
parently inconsistent  by-law  at  the  time  of 
filing  the  return  and  without  stating  the 
time    of    Its    adoption,     is    bad.     Id. 

68.  State  v.  Alexander  [Tenn.]  90  S.  W. 
20. 

69.  Where  an  answer  is  not  properly 
verified  but  respondent,  on  his  attention 
being  called  to  it,  made  no  application  to 
amend,  the  answer  cannot  be  regarded  as 
controverting  the  facts  stated  in  the  peti- 
tion.    People    v.    District    Ct.    [Colo.]    79    P. 


1014. 

70. 
20. 

71. 

72. 


State   v.   Alexander   [Tenn.]    90   S.   W. 


State  V.  Brewer  [Wash.]  80  P.  1001. 
Mineral  Bluff  Board  of  Education  v. 
Mineral  Bluff  [Ga.]  51  S.  B.  577. 

73.  Lewis  v.  Board  of  Education  [Mich.] 
102  N.  W.  756.  Under  circuit  court  rule 
No.  46,  subd.  c,  in  determining  an  issue 
raised  by  petition  and  answer,  it  is  as- 
sumed that  all  averments  of  fact  in  the 
answer  and  all  material  allegations  of  the 
petition  not  specifically  answered  by  the 
respondent,   are   true   as  alleged.     Id. 

NOTE.  Michigan  practice:  The  Michigan 
practice  in  mandamus  is  designed  to  be 
simple  and  expeditious.  The  only  pleadings 
contemplated  are  relator's  petition  and  re- 
spondent's answer  or  return.  If  relator  de- 
sires to  controvert  the  facts  stated  In  the 
answer,  issues  may  be  framed  under  the 
direction  of  the  trial  court.  Just  v.  Wise 
Tp.,  47  Mich.  511,  11  N.  W.  294;  People  v. 
Nankin  Board  of  Registration,  15  Mich.  156. 
While,  for  the  purpose  of  framing  these  is- 
sues, the  trial  court  may  permit  relator  to 
file  a  replication  (see  Wagner  v.  Circuit 
Judge,  131  Mich.  129,  91  N.  W.  155),  the 
more  common  and  expeditious  practice  is  to 


dispense  with  the  replication  altogether  and 
to  state  such  issues  In  the  form  of  questions 
on  the  coming  in  of  the  answer.  See  Just  v. 
Wise  Tp.,  supra.  The  answer  should  not 
be  contradicted  by  aflidavits.  If  the  relator 
desires  to  dispute  the  answer,  issues  should 
be  settled  and  tried  in  an  orderly  manner. 
Webster  v.  Wheeler,  119  Mich.  601.  If  no 
issues  are  framed,  the  proceeding  is  disposed 
of  on  the  issue  raised  by  the  petition  and 
answer.  In  determining  this  issue,  it  is  as- 
sumed that  all  averments  of  fact  in  the  an- 
swer (see  Lioomis  v.  Rogers  Tp.,  53  Mich. 
135,  IS  N.  W.  596,  and  numerous  cases  cited 
in  2  Abbott's  Michigan  Prac,  p.  1239,  §  1649), 
and  "all  material  allegations  of  the  petition 
*  *  *  not  specifically  answered  by  the  re- 
spondent," are  "true  as  alleged."  See  cir- 
cuit court  rule  46  subd.  c. — Prom  Lewis  v. 
Board  of  Education  [Mich.]  102  N.  W.  756 
and  Abbott's  Michigan  Prac.  ch.  LXX. 

74.  City  of  Chicago  v.  People,  215  HI. 
235,  74  N.  B.  137;  People  v.  Lindblom,  215  111. 
58,  74  N.  E.  73;  State  v.  Alexander  [Tenn.] 
90  S.  W.  20;  City  of  Chicago  v.  People,  114 
111.  App.  145;  People  v.  Board  of  Education 
93  N.   T.   S.    300. 

75.  In  mandamus  proceedings  to  compel 
a  state  senate  to  reinstate  expelled  members 
it  will  be  presumed,  in  the  absence  of  direct 
allegation  to  the  contrary,  that  the  petition- 
ers had  notice  of  the  expulsion  proceedings 
which  appear  spread  upon  the  journals  of 
the  senate,  and  that  they  were  allowed  as 
members  to  participate  therein.  French  v. 
State  Senate,  146  Cal.  604,  80  P.  1031.  The 
petition  alleging  the  making  of  an  appropri- 
ation for  the  purpose  of  paying  the  peti- 
tioner and  others,  it  will  be  presumed  the 
contrary  not  appearing  and  the  fact  of  the 
appropriation  being  established  that  the  mu- 
nicipality has  the  money  to  pay  the  peti- 
tioner in  its  possession.  City  of  Chicago  v. 
People,  111  111.  App.  594. 

76.  Petition.  Lewis  v.  Union  Drainage 
Dist.  Com'rs,  111  111.  App.  222.  Return.  Com- 
monwealth v.  Baker,    212   Pa.   230,   61  A.  910. 

77.  State  V.  Malheur  County  Ct.  [Or  ]  81 
P.    36S. 

78.  Dugue  V.   I.ievy    [La.]    38   So. 

79.  See  4  C.  L.  526. 


902. 


6  CvLT.  Law. 


MANDAMUS  8  9B. 


513 


from  the  answer  that  material  issues  of  fact  are  involved  in  the  ease  it  is  erroneous 
to  grant  a  mandamus  absolute  without  submitting  such  issues  to  a  jury.'"  The  ap- 
plication being  tried  by  the  court  it  is  not  required  to  make  findings  on  special 
issues  of  fact.'^ 

Abatement  and  dismissal^ — ^Proceedings  against  federal  officers  do  not  abate 
by  reason  of  the  respondent's  death,  retirement,  or  resignation  or  removal  from  of- 
fice; but,  when  necessary,  the  proceedings  may  be  continued  against  his  successor  in 
office.^'  Under  the  statutes  of  most  states  the  alternative  writ  cannot  be  quashed 
on  motion  for  any  matter  involving  the  merits.^* 

(§9)  B.  Judgment.  Scope  of  relief. ^^ — In  mandamus  against  a  municipality  to 
compel  the  payment  of  a  claim,  a  judgment  against  the  municipality  and  its  con- 
troller is  proper.^"  There  being  a  joint  judgment^^  all  of  the  defendants  must  be 
under  an  obligation  to  perform  the  duty.**  The  court  may  deny  relief,  respondent 
complying  with  named  conditions,*'  or  it  can  grant  other  relief  than  that  prayed 
for.'"  While  the  relief  should  be  limited  to  the  necessities  of  the  case,"^  it  is  not 
limited  by  the  prayer.^^  In  proceedings  against  a  common  carrier  to  prohibit  dis- 
crimination in  the  distribution  of  cars,  there  being  nothing  to  indicate  any  threaten- 
ed or  probable  change  in  conditions,  the  court  may  determine  the  percentage  to  which 
relator  is  entitled.'^     Injunction  is  inappropriate  to  mandamus  proceedings.** 


80.  Mcintosh  County  Com'rs  v.  Aiken 
Canning-  Co.    [Ga.]    51  S.  B.   585. 

81.  West  Virginia  Nortliern  H.  Co.  v.  U. 
S.   [C.  C.  A.]   134  F.  198. 

82.  See  4  C.  L.  626. 

83.  30  Stat.  at.  L.  822,  c.  121.  The  suc- 
cessor in  office  of  a  territorial  judge  may 
be  substituted  in  place  of  his  predecessor 
on  appeal  from  a  final  judgment  denying 
mandamus  to  compel  the  latter  to  take 
Jurisdiction  ,of  a  case.  Territory  of  N.  M.  v. 
Baker,    196    U.    S.    431,    49    Law.    Ed.    540. 

84.  [Under  Code  Civ.  Proc.  §  2075  whether 
relator  was  entitled  to  an  opportunity  to 
make  an  explanation  before  removal  from 
a  public  office  cannot  be  determined  on  a 
motion  to  quash.  People  v.  Hayes,  94  N.  Y. 
S.  754. 

85.  See  4  C.  L.  527. 

86.  City  of  Chicago  v.  People,  111  111.  App. 
594. 

87.  Where  proceedings  were  brought 
against  a  carrier  and  its  president  to  pro- 
hibit discrimination,  a  mandate  addressed 
to  the  railroad  company  and  to  its  president 
and  "each  of  them  according  to  their  several 
and  respective  powers,"  held  not  joint  but 
should  be  taken  distributively,  as  affecting 
the  president  only  according  to  his  powers. 
Judgment  for  costs  went  against  the  carrier 
alone.  West  Virginia  Northern  R.  Co.  v.  U. 
S.   [C.  C.  A.]   134  F.  198.  .   . 

88.  Judgment  being  joint  and  requiring 
a  joint  act  it  will  be  reversed  where  it  ap- 
pears that  one  of  the  defendants  thereto 
cannot  be  required  to  perform  Chicago 
City   B.    Co.   V.   People,    116    111.    App.    633. 

89.  Where  all  but  67  cents  of  a  bill  pre- 
sented to  the  county  board  of  supervisors 
was  improper,  held  permissible  for  the  court 
to  deny  a  writ  of  mandamus  to  compel  the 
board  to  audit  the  bill  °" /""'^''^f"  °^ /„/ 
payment  by  the  board  of  the  it^m  due. 
People  V.  Saratoga  County  Sup'rs,  94  N.  T. 
S    1012 

90.  Where,  in  proceedings  by  a,  holder  of 

6  Curr.  Law. — 33. 


warrants  issued  in  payment  for  the  con- 
struction of  a  ditch  to  compel  the  county 
commissioners  to  levy  a  special  assessment, 
it  was  shown  that  the  project  was  abandon- 
ed, the  court  could  direct  the  commissioners 
to  proceed  to  levy  an  assessment,  or  it  could 
require  them  to  proceed  immediately  to  ac- 
quire by  condemnation  the  property  neces- 
sary to  the  completion  of  the  ditch  and  then 
levy  the  assessment.  Espy  Estate  Co.  v. 
Board  of  Com'rs   [Wash.]    82  P.  129. 

91.  A  peremptory  writ  of  mandamus  al- 
lo"wing  a  director,  his  attorney,  accountant 
and  assistants  without  limitation  in  number, 
to  examine  the  books  and  records  of  the 
corporation  for  a  period  of  three  months, 
modified  so  as  to  authorize  such  examination 
to  be  made  by  the  director  and  one  account- 
ant during  four  weeks,  with  a  provision  for 
an  extension  of  time,  if  necessary,  on  appli- 
cation to  the  court.  People  v.  Columbia  Pa- 
per Bag  Co.,  92  N.  T.  S.  1084. 

92.  On  mandamus  to  compel  superintend- 
ents of  election  to  meet  and  consolidate  a 
vote,  the  judge  has  power  to  direct  on  what 
date  it  should  be  executed,  and  to  instruct 
the  respondents  that,  if  the  original  certifi- 
cate and  tally  sheets  could  not  be  produced, 
they  might  use  properly  certified  copies 
from  the  executive  department  as  evidence 
of  the  vote  received  by  the  applicant.  Glover 
V.    Morris    [Ga.]    50    S.    E.    956. 

93.  In  proceedings  to  prohibit  discrimina- 
tion in  the  distribution  of  cars  among  cer- 
tain coal  companies,  held  the  court  had  the 
power  to  fix  the  percentage  of  cars  which 
the  carrier  should  distribute  to '  relator  in 
proportion  to  the  present  output  of  relator's 
mine.  West  Virginia  Northern  R.  Co.  v.  U. 
S.  [C.  C.  A.]  134  F.  198. 

94.  In  mandamus  to  compel  a  county 
treasurer  to  advertise  and  sell  certain  real 
estate  for  delinquent  taxes,  an  injunction 
cannot  be  granted  restraining  him  from  sell- 
ing land  bid  in  by  the  county  at  a  tax  sale 
for  one  of  the  years  for  which  the  propertv 
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Costs^^  follow  the  judgment. '« 

§  10.  Peremptory  writ.^'' — The  peremptory  writ  should  be  issued  against  the 
person  or  persons  who  have  the  power  to  perform  the  duty  commanded."^  The  join- 
ing of  unnecessary  parties'"  or  the  fact  that  the  alternative  writ  asks  too  much^  will 
not  invalidate  the  peremptory  writ.  Where  there  is  a  joinder  of  petitioners,  the 
peremptory  writ  must  be  for  all  of  them  or  for  none  of  them.^  A  peremptory  writ 
cannot  issue  where  a  sufficient  answer  or  return  is  on  file.^  In  Louisiana  the  fact 
that  respondent  fails  to  make  or  return  an  answer  does  not  require  the  court  to  make 
the  writ  peremptory.*     The  writ  cannot  be  any  more  specific  than  the  petitian.' 

§  11.     Performance.'^ — A  refusal  to  obey  constitutes  a  contempt.'' 

§  13.  Review.^ — There  must  be  a  final  judgment  to  be  reviewed."  The  juris- 
diction of  particular  courts  is  statutory/"  and,  in  some  states,  an  appeal  being  taken 
to  the  wrong  court  the  case  will  be  certified  to  the  proper  court.*^  Except  as  to 
jurisdictional  facts,^^  all  presumptions  are  in  favor  of  the  regularity  of  the  pro- 
ceedings below,^^  and  technical  errors  will  be  disregarded.^*  In  the  federal  courts 
in  the  absence  of  a  written  stipulation  waiving  a  jury,  it  will  be  presumed  that  a 
jury  trial  was  had.^^     The  general  rules  as  to  harmless  error  apply. ^° 

Mandate  ;   Marine   Insueance  ;   Maritime   Liens  ;    Markets  ;   Marks,   see   latest  topical 
index. 


sought  to  be  sold  was  delinquent.     People  v. 
Lewis,  102  App.  Div.  408,  92  N.  Y.  S.  642. 

95.  See  4  C.  L.  527. 

96.  A  probate  judge  is  properly  taxable 
with  the  costs  of  mandamus  proceedings 
brought  to  compel  him  to  issue  a  liquor 
license  which  he  wrongfully  refused  to  issue 
on  application  being  made  therefor.  Hudgins 
V.   State    [Ala.]    39   So.   717. 

97.  See  4  C.  L.  627. 

98.  State  v.  Pan-American  Co.  [Del.  Su- 
per.] 61  A.  398.  Under  Laws  1896,  p.  468. 
title  2,  §  5,  and  p.  478,  c.  425.  title  3,  §  20, 
a  writ  of  mandamus  to  compel  the  common 
council  to  grant  a  certificate  of  election 
should  be  directed  to  the  persons  who  were 
members  of  the  council  at  the  time  the 
election  was  held  and  not  to  their  successors 
in  office.     People  v.  Burns,  94  N.  T.  S.  196. 

99.  State  V.  Pan-American  Co.  [Del.  Su- 
per.] 61  A.  398;  People  v.  Early,  94  N.  T.  S. 
€40. 

1.  People  V.  Early,  94  N.  Y.  S.  640. 

2.  Sedden   v.   McBride    [Pa.]    60    A.   12. 

3.  Motion  to  make  mandamus  absolute 
denied  where  answer  had  not  been  stricken. 
Mineral  Bluff  Board  of  Education  v.  City  of 
Mineral   Bluff   [Ga.]    51    S.   E.    577. 

4.  State  V.  Board  of  Com'rs  [La.]  39  So. 
842.  Under  Code  Proc.  arts.  ,841,  843.  where 
respondent  fails  to  answer,  the  proper  prac- 
tice is  to  fix  the  case  for  trial  and  if  the 
respondent  still  declines  to  answer  the  rem- 
edy is  to  hear  and  try  the  issues  presented 
"Without  answer,  on  such  proof  as  may  be 
offered    and    admitted.     Id. 

5.  State   V.    Brewer    [Wash.]    80   P.    1001. 
e.     See  4  C.  L.   527. 

7.  An  order  of  a  trial  judge  constituting 
an  exercise  of  jurisdiction  in  a  case  before 
a  judgment  of  the  supreme  court  refusing 
a  mandamus  to  compel  him  to  call  in  an- 
other judge  becomes  final  by  the  filing  of  a 
remittitur  held  to  constitute  a  technical  con- 
tempt.    In  re  Smith    [Cal.  App.]    83  P.   167. 

8.  See  4  C.  L.  527. 

».     An   order   granting   a   motion   to   quash 


an  alternative  writ  of  mandamus,  but  al- 
lowing relator  to  amend  as  he  may  be  ad- 
vised, is  not  such  a  final  judgment  as  will 
support  a  writ  of  error.  State  v.  Landis 
[Fla.]  39  So.  15.  Appellate  court  has  no 
jurisdiction  to  pass  upon  an  assignment  of 
error  complaining  of  the  overruling  of  a 
demurrer  to  an  answer,  the  trial  court  hold- 
ing that  the  answer  presents  an  issue  of 
fact  and  refers  the  issue  of  fact  to  a  jury 
and  when  there  has  been  no  final  judgment 
thereon.  Mineral  Bluff  Board  of  Education 
V.  Mineral  Bluff  [Ga.]  51  S.  E.  577.  Appellate 
court  has  jurisdiction  to  pass  upon  an  as- 
signment of  error  complaining  of  a  refusal 
to  sustain  a  motion  to  make  the  mandamus 
absolute,  because,  if  this  motion  had  been 
granted,  it  would  have  finally  disposed  of  the 
case.     Id. 

10.  No  appeal  lies  to  the  superior  court 
from  a  judgment  in  mandamus  proceedings 
commanding  the  defendants  to  permit  the 
plaintiffs  to  inspect  the  books  of  a  corpora- 
tion. Neubert  v.  Armstrong  "Water  Co.,  26 
Pa.  Super.  Ct.  608.  Objection  that  an  appeal 
will  not  lie  to  the  superior  court  In  any 
mandamus   case,    not    sustained.     Id. 

11.  Under  the  act  of  1895,  §  9,  where  an 
appeal  is  erroneously  taken  to  the  superior 
instead  of  to  the  supreme  court,  the  writ 
will  not  be  quashed,  but  the  case  will  be 
certified  to  tlie  supreme  court  for  hearing 
and  determination.  Neubert  v.  Armstrong 
"Water  Co..   26   Pa.    Super.  Ct.    60S. 

13.  Decree  in  favor  of  relator  will  be  re- 
versed for  "want  of  necessary  parties  ap- 
pearing on  the  face  of  the  record.  Powell  v. 
People.  214  111.  475,  73  N.  E.  795. 

13.  "Where  on  appeal  from  an  order  deny- 
ing a  motion  to  quash  an  alternative  man- 
damus, the  petition  on  which  the  writ  was 
granted  not  being  in  the  record.  It  will  be 
presumed  that  the  writ  was  properly  grant- 
ed.    People  V.  Hayes,  94  N.  Y.  S.  754. 

14.  An  appeal  by  a  township  from  a 
mandamus  directing  the  supervisors  to  draw 
an    order   for  the   payment  of   money  on   the 
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§  1.  Nature  of  Mnrrlagc;  Caiiaclty  of  Par- 
ties; Fraud  and  Duress    (515). 

§  2.  Essentials  of  n  Contract  of  Marriage 
(516).  A  Common-Law  Marriage  (516).  Evi- 
dence of. Marriage  (517). 


§  3.     Validity  and  Blfeet  (518). 

§  4.     Proceeding:N  for  Annuiineut   (518). 

§  5.     Criminal  Offenses  (520). 


§  1.  Nature,  of  marriage;  capacUy  of  parties;  fraud  and  duress}^ — Marriage 
is  a  civil  contract  by  which  a  man  and  woman  are  bound  to  each  other  for  the  dis- 
charge to  each  other  and  to  society  of  the  duties  and  obligations  which  by  law  flow 
from  such  contract,^'  and  in  the  absence  of  statute^"  it  is  not  essential  that  there 
should  be  any  form  of  ceremony.^^  The  contract  must  contain  the  elements  essen- 
tial to  the  validity  of  any  other  contract.^^  The  parties  must  be  competent^^  and 
possess  the  qualifications  prescribed  by  statute.^* 

A  marriage  contracted  while  either  party  has  a  husband  or  wife  living  is  void,"^ 
but  in  Texas  this  rule  does  not  apply  to  a  woman,  who  in  good  faith  and  without 
knowledge,  contracts  marriage  with  a  man  who  is  under  the  impediment  of  an  exist- 
ing marriage.^"  A  promise  to  marry  is  not  avoided  by  the  fact  that  one  of  the  par- 
ties is  married. ^^  In  some  states  it  is  provided  by  statute  that  a  marriage  illegal 
at  the  time  it  was  solemnized  becomes  legal  if  the  parties  continue  to  live  together 


township  treasurer  will  not  be  quashed  mere- 
ly because  the  township  and  not  the  su- 
pervisors is  named  appellant.  Marcy  v. 
Springville  Tp.,  24  Pa.  Super.  Ct.  521. 

15.  "Where  the  order  setting  the  cause  for 
hearing  showed  a  waiver  of  jury  trial,  held 
the  only  questions  of  la"w  reviewable  on 
error  were  the  sufficiency  of  the  alternative 
writ  or  of  the  finding  to  support  the  judg- 
ment though  the  record  failed  to  disclose 
any  written  stipulation  waiving  a  jury  as 
required  by  statute.  West  Virginia  North- 
ern  R.    Co.   V.   U.    S.    [C.   C.   A.]    134   F.    198. 

16.  Tn  mandamus  to  compel  a  judge  of 
probate  to  issue  a  tax  deed  the  sustaining 
of  a  demurrer  to  the  ansv/er  and  the  admis- 
sion of  certain  evidence  held  harmless. 
Koach  V.  State  [Ala.]  39  So.  685.  In  a 
mandamus  proceeding  to  compel  drainage 
commissioners  to  improve  a  drain  so  as  to 
convey  the  water  from  petitioner's  land,  the 
question  whether  drainage  increased  the 
value  of  the  land  is  immaterial.  Kreiling 
V.  Northrup,  215  111.  195.  74  N.  E.  123,  afg. 
116  111.  App.  448.  The  granting  of  a  rule  to 
show  cause  though  irregular  is  harmless, 
respondents  answering  the  rule  and  evidence 
being  taken.  Commonwealth  v.  Fleming,  23 
Pa  Super.  Ct.  404.  The  overruling  of  a 
motion  to  strike  out  parts  of  an  alternative 
writ  of  mandamus  does  not  constitute  re- 
versible error.  Cheney  v.  State  [Ind.]  74 
N    E     892 

17.  This  topic  relates  strictly  to  the  la-*r 
of  marriage;  the  law  of  Alimony  (see  5  C. 
L  101)  Divorce  (see  5  C.  L.  1026),  and  Hus- 
band and  Wife  (see  5  C.  L.  1731),  being  sep- 
arately treated. 

18.  See   4   C.   L.    528. 

19.  In  re  Imboden's  Estate  [Mo.  App.] 
86    S.    W.    263. 

20.  See  post,  §  2.  A  common-law  mar- 
riage. 

21.  Not  necessary  that  a  clergyman 
should  be  present  to  authorize  and  confirm 
the  contract.  Reaves  v.  Reaves  [Okl.]  82  P. 
490. 


22.  It  must  be  free  from  fraud  and  duress, 
see  post,  §  4. 

23.  Must  be  sane,   see  post,   §  4. 

24".  Law^s  1905,  p.  194,  prohibiting  mar- 
riage by  a  divorced  person  within  one  year, 
expresses  its  subject-matter  in  its  title.  Ol- 
sen  V.  People  [111.]  76  N.  E.  89.  Laws  1905, 
p.  194.  prohibiting  to  marry,  a  person  who 
has  within  one  year  been  granted  a  divorce 
on  the  ground  of  cruelty  or  desertion,  and 
Laws  1905,  p.  317,  prohibiting,  under  penalty 
the  issuance  of  license  to  a  legally  incom- 
petent person,  are  not  ex  post  facto  nor  re- 
trospective. Id.  Laws  1905,  p.  194,  pro- 
hibiting to  marry,  within  one  year,  a  person 
who  has  been  granted  a  divorce  on  the 
groimd  of  cruelty  or  desertion,  and  Laws 
1905.  p.  317,  prohibiting  under  penalty  the 
issuance  of  license  to  one  legally  incom- 
petent, apply  to  persons  divorced  before 
the  act  took  effect.  Id.  Pub.  Acts  1896,  p. 
667,  c.  325,  forbidding  marriage  by  an  epilep- 
tic while  the  woman  is  under  45  years  of 
age,  is  valid.  Gould  v.  Gould  [Conn.]  61  A. 
604. 

25.  A  marriage  with  a  slave  was  legaliz- 
ed by  the  Texas  constitution  of  1869.  hence, 
subsequent  cohabitation  by  a  slave  wife  with 
another  than  her  husband  is  invalid.  Lee 
v.  Bolden  [Tex.  Civ.  App.]  85  S.  W.  1027. 
Under  the  rule  that  a  marriage  is  void  if 
contracted  by  a  person  whose  husband  or 
wife  bv  a  former  marriage  is  living,  and  a 
rule  that  no  final  judgment  of  divorce  shall 
be  entered  until  three  months  after  the  fil- 
ing of  the  decision  of  the  court,  an  inter- 
locutory judgment  does  not  dissolve  the  con- 
tract, and  a  marriage  entered  into  before  en- 
try of  final  judgment  is  void.  Pettit  v.  Pet- 
tit,    93  N.   T.   S.    1001. 

26.  She  has  all  the  property  rights  of  a 
lawful  wife.  Barkley  v.  Dumke  [Tex.]  13 
Tex.  Ct.  Rep.  243,  87  S.  W.  1147. 

27.  An  antenuptial  contract  to  marry  is 
not  void,  because  of  the  fact  that  the  hus- 
band has  a  living  wife  by  a  prior  marriage, 
where  the  woman   is  ignorant   of  such  fact. 
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as  husband  and  wife  after  the  impediment  is  removed.^^  Such  a  statute  applies 
whether  the  removal  of  the  impediment  is  known  or  unknown.^"  Slave  marriages 
were  legalized  by  act  of  congress.'"  A  marriage  may  be  avoided  for  duress  which 
will  avoid  an  ordinary  contract."  Subsequent  cohabitation  does  not  validate  a 
marriage  entered  into  through  duress/'  especially  in  the  absence  of  issue.^^  A 
toid  marriage  cannot  be  ratified,'*  and  a  decree  of  nullity  is  not  necessary  to  dis- 
Bolve  it/=^  but  where  provided  for  by  statute  will  be  granted  where  the  ends  of  justice 
so  demand ;'°  and  equity  may  declare  null  a  void,  but  apparently  valid  ceremonial 
marriage  which  was  not  followed  by  cohabitation.'^ 

§  2.  Essentials  of  a  contract  of  marriage}^ — It  is  the  duty  of  an  officer  who  is- 
sues a  license  to  make  inquiry  as  to  the  competency  of  the  parties.'^  A  license 
signed  in  blank  by  the  judge  of  probate  and  left  with  a  magistrate,  who  thereafter 
filled  in  the  names  of  parties  to  a  marriage,  is  void.*"  A  formal  solemnization  under 
a  void  license  does  not  constitute  a  statutory  marriage.*^ 

A  common-law  marriage*^  is  a  contract  by  which  the  parties  agree  to  become 
husband  and  wife.*'  No  particular  form  of  ceremony  is  necessary.**  If  what  is  said  and 
done  evidences  an  intention  to  assume  the  marriage  status  and  the  parties  thereupon 
enter  into  the  relation  of  husband  and  wife,  it  is  sufficient.*^  An  informal  marriage  by 
contract  per  verba  de  praesenti  constitutes  a  common-law  marriage,**  but  a  formal  con- 
sent to  a  void  ceremony,  not  followed  by  cohabitation,  does  not.*'  A  contract  for  a  fu- 
ture marriage  is  not  a  marriage,  and  such  a  contract  does  not  constitute  a  present  mar- 
riage;** but  two  contracts,  one  constituting  a  present  niarriage  and  one  for  a  fu- 
ture celebration,  are  not  inconsistent.*^  Common-law  marriages  are  forbidden  in 
some  states,^"  but  statutes  regulating  marriage  are  usually  directory,  merely,  and 


Broadrlck    v.    Broadrick,    25    Pa.    Super.    Ct. 
225. 

28,  29.  Turner  v.  Turner  [Mass.]  75  N.  E. 
612. 

30.  A  slave  marriage  Is  established  un- 
der the  Act  of  Congress,  February  8,  1879, 
by  evidence  that  the  parties  who  were  own- 
ed by  different  owners  lived  together  as 
man  and  wife  before  the  war  and  were  rec- 
ognized as  husband  and  wife  by  their  mas- 
ters, other  slaves,  and  people  in  the  vicinity, 
and  had  children  who  recognized  each  other 
as  brothers  and  sisters.  Howard  v.  Evans, 
24   App.   D.    C.   127. 

31.  Evidence  sufficient  to  show  duress 
where  a  man  55  years  of  age,  devoid  of  phy- 
sical or  other  attractions,  married  a  girl  of 
14  in  a  strange  country  when  she  was  with- 
out friends  or  money.  Avakian  v.  Avakian 
[N.  J.  Eq.]  60  A.  521. 

32.  33.  Avakian  v.  Avakian  [N.  J.  Eq.]  60 
A.    521. 

34.  Pettlt  V.  Pettit,  93  N.  T.  S.  1001,  over- 
ruling Petit  V.  Petit,  45  Misp.  155,  91  N.  T. 
S.  979.  holding  that  though  a  marriage  is 
invalid  owing  to  an  existing  marriage  of 
one  of  the  parties,  it  will  not  be  annulled 
where  they  have  confirmed  the  contract  by 
cohabiting  after  the  obstacle  to  a  legal  mar- 
riage has  been  removed. 

35,  36.     Pettit   v.   Pettit,    93    N.   Y.   S.    1001. 

37.  Hawkins  v.  Hawkins  [Ala.]  38  So.  640. 

38.  See    4    C.    L.    529. 

39.  Laws  1905,  p.  317,  prohibiting  under 
penalty  the  issuance  of  license  to  a  person 
legally  incompetent  to  marry,  and  Daws 
1905,  p.  194,  prohibiting  to  marry  within  one 
year  persons  who  have  been  granted  a  di- 
vorce on  the  ground  of  cruelty  or  desertion, 


make  it  the  duty  of  the  clerk  issuing  the  li- 
cense to  make  inquiries  as  to  competency  un- 
der the  divorce  act.  Olsen  v.  People  [111.] 
76  N.  E.  89. 

40,  41.     Hawkins  v.  Hawkins  [Ala.]   38  So. 
640. 
.     42.     See  4  C.  L.  529. 

43.  A  contract  between  persons  com- 
petent to  marry,  by  which  it  is  mutually 
agreed  to  become  husband  and  wife,  consti- 
tutes a  valid  marriage.  Sorensen  v.  Soren- 
sen   [Neb.]   103  N.  W.  455. 

44.  Travers  v.  Reinhardt.  25  App.  D.  C. 
567.  When  a  man  and  woman  intend  to 
marry  and  live  together  as  husband  and 
wife,  but  their  intent  Is  frustrated  by  some 
unknown  impediment,  when  such  impedi- 
ment is  removed  and  it  is  shown  that  the 
same  intent  continues,  a  marriage  is  es- 
tablished. Chamberlain  v.  Chamberlain  [N. 
J.  Err.  &  App.]   62  A.  680. 

45.  "I  give  you  my  word  of  honor  we  can 
stay  man  and  wife,  I  am  your  husband  and 
I  am  satisfied,"  with  an  assurance  that  no 
other  ceremony  "was  necessary,  followed  by 
cohabitation,  constitutes  a  marriage.  Hey- 
mann  v.  Heymann.  218  III.  636.  75  N.  B.  1079. 
Where  competent  parties  agree  to  be  husband 
and  wife  and  live  together  as  such,  and  hold 
out  to  the  world  that  such  relation  exists 
between  them,  a  common-law  marriage  re- 
sults.     Reaves    v.    Reaves    [Okl.]    82    P.    490. 

46.  Travers  v.  Reinhardt,  25  App.  D.  C. 
567. 

47. 
640. 

48,  49, 
W.   455. 

50.     Tennessee, 


So. 


Hawkins    v.    Hawkins     [Ala.]     38 

Sorensen  v.  Sorensen  [Neb.]  103  N. 
The    provisions    of    Shan- 


6  Cur.  Law.  ^ 


MAEEIAGE 


5ir 


must  expressly  prohibit  common-law  marriages  in  order  to  render  them  void.'*^  In 
Teniicssee  common-law  marriages  are  not  recognized,  but  it  is  said  that  there  may- 
be an  "estoppel"  to  deny  .marriage,  which  status  has  for  a  long  time  been  held  out 
to  the  world.^^ 

Evidence  of  marriage. '^^ — If  the  fact  of  marriage  is  a  matter  of  record  it  may 
be  proved  by  the  records,^*  but  if  not  entered  into  in  the  manner  prescribed  by  law, 
or  solemnized  according  to  the  rites  of  any  religious  denomination  or  order,  the 
contract  is  to  be  proven  like  any  other  contract.''^  A  widow  of  an  intestate  is  not 
a  competent  witness  on  the  question  of  their  marriage.^"  She  is  also  incompetent  to 
testify  to  collateral  facts  from  which  marriage  could  be  inferred.'"'  An  antecedent 
marriage,  the  existence  of  which  would  defeat  a  subsequent  one  and  bastardize  issue 
thereof,  must  be  established  as  a  fact,  by  "strict  proof.'"*^  "Strict  proof"  as  here 
used  means  to  a  moral  certainty.^^  A  marriage  certificate  containing  the  names  of 
the  parties  is  insufficient  without  proof  of  identity,^"  and  the  identity  of  the  parties 
cannot  be  established  by  their  own  declarations,  or  conclusions  to  be  derived  there- 
from.*^ Where  a  common-law  marriage  is  asserted  by  one  party  and  denied  by  the 
other,  the  whole  conduct,  life,  and  character  of  the  parties  during  the  period  in  con- 
troversy is  open  to  inquiry."^  On  the  question  of  whether  the  relations  of  parties 
cohabiting  together  are  matrimonial  or  meretricious,  the  declarations  of  the  parties 
during  such  period  are  admissible.*^  The  intention  of  the  parties  is  to  be  gathered 
from  what  took  place  at  the  time  the  marriage  was  entered  into,  not  from  mental 
reservations  or  secret  intentions  df  either  of  the  parties."*  More  evidence  is  required 
to  establish  marriage  to  a  dissolute  woman  than  in  the  case  of  a  woman  of  chaste 
character."^     Secret  marriages  are  not  favored  and  there  is  a  presumption  against 


non's  Code,  §§  4189-4200,  are  mandatory. 
Smith  V.  North  Memphis  Sav.  Bank  [Tenn.] 
89  S.  W.  392.  Laws  1901,  p.  933,  c.  339,  pro- 
hibited common-law  marriages,  and  a  com- 
mon-law marriage  entered  into  while  such 
law  was  in  force  was  void.  Pettit  v.  Pettit, 
93  N.  T.  S.  1001. 

51.  Not  forbidden  by  the  Organic  Act  of 
Oklahoma.  Keaves  v.  Reaves  [Okl.]  82  P. 
490. 

52.  Smith  V.  North  Memphis  Sav.  Bank 
[Tenn.]   89  S.  W.   392. 

Note:  The  practical  result  of  the  reason- 
ing in  this  case  is  the  same  as  though  com- 
mon-law marriages  were  recognized.  The 
elements  of  reliance  on  the  apparent  state 
of  facts  and  resulting  prejudice  (see  Estop- 
pel, 5  C.  L.  1285)  are  as  between  the  parties 
somewhat  lacking,  and  it  is  not  easy  to 
believe  that  the  public  either  "relied"  or 
was  "prejudiced"  so  as  to  raise  a  true  es- 
toppel. 

53.  See  4  C.  L.   529,  n.   19  et  seq. 

54.  A  duly  authenticated  certificate  of 
marriage,  granted  by  an  officer  authorized 
to  solemnize  a  marriage,  does  not  consti- 
tute marriage  but  is  the  highest  and  best 
evidence  of  it.  In  re  Imboden's  Estate  [Mo. 
App.]  86  S.  W.  263.  Proof  of  the  signature 
of  a  marriage  certificate  and  of  the  author- 
ity to  perform  a  marriage  of  the  person  who 
signed  it  is  necessary  to  prove  the  certlf-; 
icate.  Broadrick  v.  Broadrick,  25  Pa.  Super. 
Ct.  225. 

5.5.     In    re    Imboden's    Estate    [Mo.    App.] 


86  S.  "W.  263.  Evidence  InsufHoient  to  show 
a  common-law  marriage.  Pike  v.  Pike,  112 
111.  App.  243.  A  common-law  marriage  may 
be  proved  by  testimony  of  the  witnesses  to 
the  agreement  or  by  admissions  of  the  par- 
ties, or  such  other  facts  with  respect  to  the 
actions  of  the  parties  or  their  conduct  to- 
ward each  other  as  tend  to  show  the  fact. 
In  re  Imboden's  Estate  [Mo.  App.]  86  S.  W. 
263'.  Evidence  as  to  whether  support  was 
given  is  admissible  on  the  question  of  mar- 
riage. McPhelemy  v.  McPhelemy  [Conn.]  61 
A.    477. 

56.  Bowman  v.  Little  [Md.]  61  A.  223. 
One  party  to  a  common-law  marriage  is  not 
competent  to  testify  to  the  existence  of  such 
marriage  after  the  death  of  the  other.  Rev. 
St.  1899,  §  4652.  In  re  Imboden's  Estate  [Mo. 
App.]    86  S.  W.   263. 

57.  Bowman  v.  Little    [Md.]    61  A.   1084. 

58.  Bowman  v.  Little  [Md.]  61  A.  223. 
Cannot  be  established  by  cohabitation  for  a 
short  period  and  that  the  wife's  mother 
visited  them.     Id. 

59.  60,  61.  Bowman  v.  Little  [Md.]  61  A. 
1084. 

62.  The  alleged  husband  may  show  illicit 
relations  with  other  men  as  tending  to  es- 
tablish the  nature  of  her  relations  with  him. 
Bell  V,   Clarke,   45  Misc.   272,   92  N.   T.  S.   163. 

63.  Reaves    v.    Reaves    [Okl,]     82    P.    490. 

64.  In  re  Imboden's  Estate  [Mo.  App.]  86 
S.  W.   263. 

65.  Bell  V.  Clarke,  45  Misc.  272,  92  N.  T. 
S.  163. 
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their  existenee.""  Cohabitation  and  repute  are  strong  presumptive  evidence  of  the 
fact"  but  not  conclusive,"'  and  are  no  evidence  of  an  express  contract  per  verba  de 
praesenti"*"  or  ceremonial  marriage."  Consent  to  the  contract  cannot  be  inferred 
from  cohabitation  alone."  Meretricious  relations  once  shown  to  exist  are  presumed 
to  continue,"  but  it  is  of  no  consequence  that  the  original  relations  of  the  parties 
were  illicit  if  a  subsequent  contract  be  established."  Evidence  of  a  contract  of  mar- 
riage followed  by  a  cohabitation  is  strengthened  by  the  fact  that  the  parties  were 
competent  and  that  no  illicit  relations  had  existed  between  them.'* 

§  3.  Validity  and  effecW^ — If  a  marriage  is  lawful  where  the  parties  were 
domiciled  and  where  the  husband  died,  it  is  valid  elsewhere.'"  A  marriage  con- 
tracted by  a  person  forbidden  by  law  to  marry  is  not  void."  One  properly  qualified 
may  testify  as  to  the  validity  of  a  foreigTi  marriage.'^ 

§  4.  Proceedings  for  annulments — A  court  will  not-  take  jurisdiction  in 
equity  to  annul  a  marriage  for  fraud' where  the  statute  relating,  to  divorce  provides 
an  ample  remedy.*"  The  New  Jersey  chancery  court  has  jurisdiction  to  annul  a 
contract  of  marriage  for  fraud. "'^  Such  jurisdiction  is  not  derived  from  the  divorce 
statute*^  but  is  based  on  the  original,  inherent,  and  general  jurisdiction  over  ques- 
tions arising  out  of  contracts.*' 

A  judgment  for  the  wife  in  a  suit  for  separation  is  res  adjudicata  as  to  the 
validity  of  the  marriage  and  bars  a  subsequent  suit  for  annulment  by  the  husband.'* 


66.  Where  there  has  been  no  cohabita- 
tion, admissions  of  the  parties  or  other  evi- 
dence, the  unsupported  testimony  of  one  of 
the  parties  after  the  other  is  dead  is  insuf- 
ficient to  establish  a  marriage.  Sorensen  v. 
Sorensen   [Neb.]  103  N.  W.  455. 

67.  In  re  Imboden's  Estate  [Mo.  App.] 
86  S.  W.  263.  Marriage  may  be  shown  by  co- 
habitation and  repute  during  the  life  of  the 
person  whose  marital  relations  are  in  dis- 
pute, or  during  the  life  of  one  of  them.  Id. 
Long  cohabitation,  holding  out  as  husband 
and  wife  and  signing  conveyances  as  such, 
held  to  establish  a  common-law  marriage. 
Travers  v.  Reinhardt.  25  App.  D.  C.  567.  A 
presumption  of  the  existence  of  a  nJarriage 
arises  from  cohabitation  and  a  holding  out  of 
each  other  to  the  world  as  husband  and  wife. 
Sorensen  v.   Sorensen    [Neb.]    103   N.   W.   455. 

68.  That  a  man  and  woman  cohabit  to- 
gether and  the  woman  introduces  the  man 
to  her  famiy  as  her  husband,  and  signs  a 
bail  bond  as  his  wife,  held  insufficient  to 
show  marriage.  State  v.  Wilson  [Del.  Gen. 
Sess.]    62  A.   227. 

69.  Where  an  express  contract  per  ver- 
ba de  praesenti.  followed  by  occasional  co- 
habitation and  the  furnishing  of  provisions 
and  money,  is  sought  to  be  established,  dec- 
larations of  the  husband  tending  to  show, 
that  he  was  not  married  are  admissible  to 
rebut  evidence  of  marriage,  but  evidence  of 
his  repute  among  his  friends,  and  his  con- 
duct toward  other  women  and  gtrls,  is  not. 
in  re  Imboden's  Estate  [Mo-i  App.]  86  S.  W. 
263. 

70.  One  who  sets  up  an  antecedent  cere- 
monial marriage  to  avoid  a  subsequent  one, 
cannot  prove  a  marriage  by  repute.  Bow- 
man V.  Little  [Md.]   61  A.  223. 

71.  Evidence  insufficient  to  show  a  mar- 
riage within  Comp.  St.  Neb.  1903,  c.  52,  |  1. 


Brisbin  v.  Huntington  [Iowa]   103  N.  W.  144. 

72.  Bell  V.  Clarke,  45  Misc.  272.  92  N.  T. 
S.  163.  Pike  v.  Pike,  112  111.  App.  243. 
Hence  an  allegation  of  such  fact  in  a  pro- 
ceeding to  restrain  a  "woman  from  holding 
herself  out  as  the  "wife  of  complainant  is 
relevant.  Bell  v.  Clarke.  45  Misc.  275,  92  N. 
T.  S.  411.  As  is  also  an  allegation  that  com- 
plainant had  a  Ia"wful  wife  living  at  the 
time  his  relations  with  the  defendant  be- 
gan." Id.  A  divorce  from  one  "woman,  pro- 
cured after  marriage  to  another  is  admis- 
sible on  the  question  as  to  "whether  a  con- 
tract of  marriage  existed  "with  the  latter. 
Drew  V.  Provost  [Me.]   60  A.  794. 

73.  Travers  v.  Reinhardt,  25  App.  D.  C. 
567. 

74. 
N.  B, 
75. 
76. 
77. 
78. 


Heymann  v.  Heymann,   218  111.  636,  75 

1079. 

See  4  C.  L.  530. 

Traverse  V.  Reinhardt,  25  App.  D.  C.  567. 

Gould  V.  Gould   [Conn.]    61  A.   604. 

That  a  religious  marriage  does  not 
constitute  a  valid  marriage  in  a  foreign 
country  may  be  testified  to  by  a  qualified 
witness.     Massucco  v.  Tomassi  [Vt.]  62  A.  57. 

79.  See  4  C.  L.  531. 

80.  Rhode  Island  statute  denominates 
suit  for  annulment  "divorce."  Selby  v.  Sel- 
by  [R.  I.]  61  A.  142. 

81.  Boehs  V.  Hanger  [N.  J.  Eq.]  59  A.  904. 

82.  Avakian  v.  Avakian  [N.  J.  Eq.]  60  A. 
521. 

83.  This  court  has  jurisdiction  to  annul 
for  duress  a  marriage  contracted  in  England 
between  a  citizen  of  Massachusetts  and  a 
foreigner  bound  for  New  Jersey,  where  the 
bill  was  brought  shortly  after  her  arrival, 
and  personal  service  is  had  on  the  defend- 
ant. Avakian  v.  Avakian  [N.  J.  Eq.]  60  A. 
521. 
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The  grounds  of  annulment  are  in  many  states  prescribed  by  statute,^'  and  in  some 
states  a  residence  condition  is  imposed.*"  A  marriage  will  not  be  annulled  for  any 
fraud  except  that  which  operates  upon  the  very  essentials  of  marriage/'  and  never 
when  the  effect  of  an  annulment  is  against  sound  public  policy.**  A  marriage  will 
not  be  annulled  for  concealment  of  pregnancy  if  such  fraud  was  condoned  by  the 
husband  after  discovery,*"  nor  on  the  ground  of  insanity  after  a  long  lapse  of  time."" 
After  a  marriage,  illegal  at  the  time  it  was  solemnized,  has  become  valid  by  virtue 
of  statute  after  the  impediment  is  removed,  it  will  not  be  annulled  because  of  fraudu- 
lent representations  as  to  the  impediment."^  A  marriage  will  not  be  annulled  on  any 
but  clear  and  convincing  evidence."^ 

In  an  action  to  annul  a  marriage  on  the  ground  of  impotency  of  the  husband, 
the  court  may  order  a  physical  examination  of  the  defendant."'  In  the  absence  of 
special  circumstances  there  need  not  l^e  a  reference  to  conduct  such  proceeding."* 
The  procedure  in  such  case  not  being  •  prescribed  by  statute,  the  matter  is  largely 
discretionary.  But  the  examination  should  be  made  during  the  progress  of  the 
trial,  or  the  taking  of  evidence  on  default,  in  order  that  the  whole  proceeding  may 
be  under  the  immediate  direction  of  the  court."'' 

A  woman  seeking  to  annul  a  marriage  on  the  ground  that  the  husband  was  in- 
sane when  it  was  contracted,  is  not  entitled  to  the  rights-of  a  wife  under  a  valid  mar- 
riage;"" but  it  was  otherwise  held  where  annulment  was  sought  on  the  ground  of 
impotency."^ 

A  decree  annulling  a  marriage  will  not  be  set  aside  on  the  ground  of  mistake 


84.  The  husband  could  have  pleaded  in- 
validity as  a  defense,  if  not  as  a  counter- 
claim, in  the  action  for  separation.  Dur- 
ham V.  Durham,  99  App.  Div.  450,  34  Civ. 
Proc.  R.  141,  91  N.  T.  S.  295. 

85.  Code  Civ.  Proc.  §|  1743,  1745,  authoriz- 
ing- the  annulment  of  a  marriage  if  either 
party  at  the  time  it  was  celebrated  had  a 
living  spouse,  applies,  though  the  prior  mar- 
riage was  not  in  force  at  the  commence- 
ment of  the  action.  Hervey  v.  Hervey,  92 
N.  T.  S.  218.  Code  Civ.  Proc.  §§  1743, 
1745,  authorizing  the  annulment  of  a  mar- 
riage, if  either  party  at  the  time  it  was  cele- 
brated had  a  living  spouse,  does  not  apply 
where  the  marriage  sought  to  be  annulled 
was  contracted  in  good  faith  after  the  spouse 
of  the  party  previously  married  had  been  ab- 
sent five  years  without  being  known  to  be 
p,live  within  such  period,  and,  though  living 
at  the  time  of  the  marriage,  was  dead  at 
the    commencement    of   the    action.     Id. 

86.  Gen.  St.  1894,  §  4792,  requiring  a  resi- 
dence of  one  year  by  plaintiff  in  divorce,  ap- 
plies also  to  proceedings  to  annul  i  mar- 
riage for  fraud  under  §§  4785-4789.  Ac- 
tion to  annul  held  prematurely  brought. 
Wilson   V.   Wilson    [Minn.]    104    N.    W.    300. 

S7.  Where  husband  had  been  recently  di- 
vorced and  was  competent  to  marry,  his 
statement  that  he  had  never  been  married 
before  was  not  ground  for  divorce.  Boehs 
V  Hanger  [N.  J.  Eq.]  59  A.  904.  The  fact 
that  marriage  with  a  divorced  person  was 
prohibited  by  complainant's  religious  faith 
did  not  avail  her  when  knowledge  of  such 
fact  by  defendant  was  not  shown.     Id. 

88.  Boehs  v.  Hanger  [N.  J.  Bq.]   58  A.  904. 

89.  Evidence    held    to    show    condonation 


by  cohabitation.     Lenoir  v.   Lenoir,   24   App. 
D.    C.    160. 

90.  A  marriage  will  not  be  annulled  be- 
cause of  insanity  at  the  time  of  its  solemni- 
zation, where  relief  is  not  sought  for  33  years, 
during  which  period  the  .party  had  notice. 
Price  V.  Price    [Ala.]    38  So.   802. 

91.  Turner  v.  Turner  [Mass.]  76  N.  E. 
612. 

93.  Evidence  insufficient  to  show  insan- 
ity at  the  time  of  marriage  where  the  par- 
ties were  60  and  75  years  of  age  respective- 
ly and  the  husband  discovered  the  in- 
sanity only  when  sued  for  support  after 
his  wife  ceased  to  live  with  him.  "Van  Haaf- 
ten  V.  Van  Haaften  [Mich.]  102  N.  Yf.  989. 
Evidence  insufficient  to  annul  for  deception 
a  marriage  contracted  through  a  matri- 
monial agency.  Beckley  v.  Beckley,  115  111. 
App.  27.  Under  Code  D.  C.  §  964,  a  default 
decree  of  annulment  cannot  be  granted  on 
the  uncorroborated  testimony  of  one  of  the 
parties.  Lenoir  v.  Lenoir,  24  App.  D.  C.  160. 
A  marriage  will  not  be  annulled  in  an  un- 
defended action  on  the  uncorroborated  tes- 
timony of  the  plaintiff.  Bange  v.  Bange,  46 
Misc.   196,   94  N.   T.   S.   8. 

93,  94,  9n.  Gore  v.  Gore,  103  App.  Div.  168. 
93    N.    T.    S.    396. 

96.  In  New  York  the  supreme  court  has 
not  jurisdiction  to  award  her  counsel  fees 
and  alimony  pendente  lite.  Jones  v.  Brins- 
made  [N.   Y.]    76   N,   E.   22. 

97.  A  wife  who  brings  an  action  to  annul 
a  marriage,  on  the  ground  of  impotency  at 
the  date  of  its  celebration,  may  be  allowed 
counsel  fees  pendente  lite,  Goi'e  v.  Gore,  92 
N.    Y.    S.    634. 
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where  the  only  effect  it  would  have  would  be  to  give  dower  to  the  plaintiff,  who  was 
given  all  she  was  entitled  to  at  the  time  it  was  entered."^ 

§  5.     Criminal  o-jfenses."" 
Mabeiagb  Settlements,  see  latest  topical  index. 

MARSHALING  ASSETS  AND   SECTJRITIES.i 

The  doctrine^  of  marshaling  assets  and  securities  is  that  where  there  are  two 
funds,  one  creditor  having  security  in  both  and  another  in  one  of  them,  equity  will 
compel  the  former  to  iirst  exhaust  the  security  in  which  his  interest  is  exclusive.^ 
This  rule  is  subject  to  this,  among  other  qualifications,  viz. :  that  both  funds 
must  be  within  the  jurisdiction  and  control  of  the  court,  except  in  rare  cases  in  which 
it  is  clear  that  the  creditor  having  the  two  funds  will  sustain  no  loss,  delay  or  ad- 
ditional expense  if  required  to  resort  first  to  the  fund  without  the  jurisdiction.* 
There  must  be  some  primary  and  secondary  liability,^  and  the  one  invoking  the  doe- 
trine  must  have  an  equitable  right  thereto."  The  rule  does  not  apply  where  it  will 
be  injurious  to  any  person  whose  equity  is  superior  to  the  claimant's  upon  the  single 
fund^  or  where  it  will  operate  to  tlie  injury  of  the  party  having  the  double  lien,  and 
this  rule  has,  in  substance,  been  made  part  of  the  bankruptcy  law.'  The  burden 
is  on  the  junior  incumbrancer  to  show  that  the  common  fund  is  insufficient  to  satisfy 
both,*  and  that  the  senior  incumbrancer  has  some  other  security.^" 

Partnership  assets. — Where  there  is  no  contest  between  individual  and  part- 
ncrsliip  creditors,  the  doctrine  of  marshaling  assets  does  not  apply.^^ 

Inverse  order  of  alienation. — As  between  purchasers  of  different  parcels  of  land, 
the  whole  of  which  is  subject  to  a  prior  lien,  the  land  is  chargeable  in  equity  in  the 
inverse  order  of  alienation.^^ 
Mabshaiino  Estate,  see  latest  topical  index. 


98.  Golden  v.  Whiteside,  109  Mo.  App.  519, 
84   S.   W.    1125. 

99.  See    4    C.   L,.    531. 

1.     See  4  C.  L.  531.     As  to  rank  and  prior- 
ity of  Hens,   see  Liens,   6  C.  L.  451. 
a.     See  4  C.  L.   531. 

3.  Sternberger  v.  Sussman  [N.  J.  Eq.]  60 
A.    195. 

Applications  of  rale:  Mortgagee  and  judg- 
ment creditors.  Merchants'  State  Bank  v. 
Tufts  [N.  D.]  103  N.  W.  760.  Lienholder  and 
Judgment  creditors  attaching  property. 
Jones  V.  Dulaney,  27  Ky.  L.  E.  702,  86  S.  W. 
547.  "Where  one  of  two  tracts  of  land  own- 
ed by  a  debtor  is  Incumbered  by  several 
mortgages,  a  prior  judgment  creditor  must 
first  exhaust  by  execution  the  unincumber- 
ed land.  Bailey  v.  Wood  [S.  C]  50  S.  E.  631. 
A  grantee  in  a  deed  from  a  trustee  acting 
under  trust  deeds  subsequent  in  time  to  an- 
other trust  deed  held  to  acquire  a  right  if 
necessary  to  compel  the  creditors  secured 
by  the  prior  deed  to  first  proceed  against 
the  security  on  which  the  grantee  had  no 
lien.     Dickson   v.    Sledge    [Miss.]    38    So.    673. 

4.  Relief  denied  in  case  involving  first 
and  second  mortgages.  Sternberger  v.  Suss- 
man   [N.   J.  Eq.]    60  A.   195. 

5.  Payee  of  notes  secured  by  trust  deeds 
held  entitled,  the  maker  being  dead,  to  pro- 
ceed against  the  interests  of  the  sureties  un- 
der trust  deeds  executed  by  them  without 
postponement  to  the  foreclosure  of  a  trust 
deed   given   by  decedent  alone,   and   the   ex- 


haustion of  the  collection,  through  probate 
proceedings,  of  his  estate.  Planters'  &  Me- 
chanics' Nat.  Bank  v.  Robertson  [Tex.  Civ. 
App.]   86  S.  W.  643. 

6.  Purchaser  of  one  of  two  tracts  cover- 
ed by  a  mortgage  held  not  entitled  to  com- 
pel the  mortgagee  to"  pay  the  balance  due 
and  secured  on  the  second  tract  on  a  judg- 
ment which  had  been  decreed  to' be  paid  out 
of  the  tract  sold.  Bailey  v.  Wood  [S.  C]  50 
S.    E.    631. 

7.  Stiles  v.  Galbreath  [N.  J.  Eq.]  60  A. 
224. 

S.  Where  a  creditor  was  properly  allow- 
ed to  prove  his  claim  as  against  a  bankrupt 
indorser  as  an  unsecured  claim,  held,  he  was 
not  required  to  credit  the  proceeds  of  col- 
lateral securities  held  by  him  against  the 
maker  of  the  obligation  before  being  allow- 
ed to  participate  in  the  estate  of  the  in- 
dorser. Gorman  v.  Wright  [C.  C.  A.]  136 
F.  164,  rvg.  In  re  Matthews,  132  F.  274,  4 
C.   L.    532,    n.    56. 

9.  Staniels  v.  Whitcher  [N.  H.]  59  A.  934. 
Brown  &  Bro.  v.  Lapp   [Ky.]    89  S.  W. 


10. 

304. 

11. 
App. 

12. 

707. 


Superior   Steel   Co.,    114    111. 


Evans 
505. 
14  Am.  &  Eng.  Enc.  of  Law  [1st  Ed.]  p. 
Rule  applied  where  judgment  char- 
ging payment  of  legacies  was  sought  to  be 
enforced  on  land  sold  by  an  executrix  to 
several  defendants,  the  executrix  having  ap- 
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MASTER   AND   SERVANT. 


§  1.  The  Relation;  Statutory  Regulations 
(521).  Termination  of  the  Relation  (521). 
Actions  for  Wrongful  Discharge  (522).  Ac- 
tions by  Employer  for  Breach  by  Employe 
(524).     Labor   Laws    (624). 

§  2.  The  Right  ot  the  Master  In  Services 
of  the  Bmploye  and  Compensation  Therefor; 
Assignments  of  Wages;  Trade  Secrets; 
Statutory  Provisions    (524). 

§  3.  Master's  Liability  for  Injuries  to 
Servants   (526), 

A.  Nature  and   Extent  in   General    (526). 

Statutes  (530).  The  Relation  of 
Master  and  Servant  Must  Exist 
(531).  The  Master's  Negligence 
Must  Have  Been  the  Proximate 
Cause  of  the  Servant's  Injuries 
(534).  Contractual  Exemption 
from    Liability    (536). 

B.  Tools,     Machinery,     Appliances,     and 

Places  for  Work  (537).  Tempo- 
rary Appliances;  Scaffolds  (540). 
Places  for  Work  (541).  Inspec- 
tion; Repairs;  Knowledge  of  De- 
fects   (544).     Statutes    (547). 

C.  Methods  of  Work,  Rules  and  Regula- 

tions   (548). 

D.  Warning     and     Instructing     Servant 

(550). 

E.  Fellow-Servants      (553).     Determina- 

tion of  Relation  (655).  Fellow- 
Servant  Statutes    (562). 

F.  Risks     Assumed     by     Servant     (665). 

Dangers  Incidental  to  Business 
(567).  Known  or  Obvious  Dan- 
gers (568).  Reliance  on  Care  of 
Master   (572).     Reliance  on  Orders 


or  Assurances  of  Safety  (576). 
Reliance  on  Promise  to  Repair, 
After  Complaint  (577).  Risks 
Created   by   Servant    (578). 

G.  Contributory  Negligence  (579).  De- 
gree of  Care  Required  of  Servant 
(580).  Choice  of  Methods  (583). 
Reliance  on  Master's  Care  (584). 
Disobedience  of  Orders  or  Rules 
(586).  Emergencies  (586).  Dis- 
covery of  Servant's  Peril;  Inter- 
vening Negligence    (587). 

H.  Actions    (587). 

1.  In    General    (587). 

2.  Parties    (587). 

3.  Pleading     and     Issues     (587). 

The  Complaint  or  Petition 
(587).  Pleading  Statutory 
Causes  of  Action  (590). 
The  Answer  (590).  Issues, 
Proof,   and  Variance    (591). 

4.  Evidence      (592).     Burden      of 

Proof  and  Presumptions 
(592).  Admissibility  in  Gen- 
eral (596).  Expert  and 
Opinion  Evidence  (599). 
Questions  of  Law  and  Fact 
(600). 

5.  Instructions    (600). 

6.  Verdicts    and    Findings'  (602). 
§  4.     Liability    for    Injuries    to    Third    Per- 
sons    (602). 

A.  In  General    (602). 

B.  Procedure    (606). 

§  5.      Civil    Liability   for   Interference    frith 
Relation   by   Third   Person    (606). 
§  6.      Crimes    and    Penalties    (607). 


p  1.  The  relation;  statutory  regulations.^^ — The  relation  of  master  and  servant 
rests  upon  contract,  express  or  implied,  and  its  existence  is  to  be  determined  by 
reference  to  the  principles  applicable  to  other  contracts,^*  and  to  the  facts  of  each 
particular  case.^^  Whether  the  relation  created  is  that  of  master  and  servant  or 
emplo3'er  and  independent  contractor  depends  upon  the  terms  of  the  contract,  the 
test  being  the  degree  of  control  exercised  by  one  over  the  other,  in  the  performance 
of  the  particular  service  or  work  contracted  for.^'  Where  rendition  of  services 
is  continued  after  the  expiration  of  the  contract  term,  no  new  contract  being  made, 
it  is  presumed  that  the  terms  of  the  original  contract  continue  in  force.^' 

Termination  of  the  relation}^ — Death  of  the  employer  terminates  the  relation, 
in  the  absence  of  a  contrary  agreement.^'  The  relation  is  also  terminable  at  the 
will  of  either  party, ^''  subject,  however,  to  the  consequences  fixed  by  law  in  case  such 


plied  the  consideration  to  her  own  use  and 
become  insolvent.  Mallery  v.  Facer,  181  N. 
T.  567,  74  N.  E.  487,  rvg.  9Q  App.  Dlv.  610, 
85   N.   T.    S.    1137. 

13.  See  4  C.  L.  533. 

14.  See  Contracts,  5  C.  L.  664;  Implied 
Contracts,   6  C.  L.   1756. 

15.  Where  porter  was  uncertain  who  paid 
him,  and  other  positive  testimony  was  to 
the  effect  that  he  was  not  an  employe  of 
defendant,  a  finding  that  he  was  such  em- 
ploye was  not  justified.  Vandegrift  v.  West 
Jersey  &  S.  R.  Co.,  71  N.  J.  Law,  637,  60  A. 
184. 

16.  The  subject  of  Independent  Contrac- 
tors is  separately  treated.     See  5  C.  L.   1782. 


See  also,   post,    §   4,   Liability  for  injuries   to 
third  persons. 

17.  Continued  service  of  same  kind  after 
contract  for  year  had  expired,  presumed  to 
have  been  rendered  under  original  contract. 
Fitch  V.  Martin  [Neb.]  104  N.  W.  1072. 
Terms  and  conditions  of  contract  for  a  year 
lield  to  have  been  continued  for  another  year 
■where  parties  continued  their  relations  into 
another  year  without  change  or  new  agree- 
ment. Morgan  v.  McCaslin,  114  111.  App. 
427,  A  contract  for  hire  of  services  may 
be  continued  by  reconduction.  National  Au- 
tomatic Fire  Alarm  Co.  v.  New  Orleans  &  N. 
E.   R.   Co.    [La.]    39   So.    738. 

18.  See  4  C.  L.  534. 
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terniination  is  without  legal  justification.^^  Fraud  in  the  inception  of  the  contract," 
incompetency/^  disobedience  of  orders/*  insubordination  and  disrespectful  conduct/-"' 
and  failure  to  perform  services  contracted  for^»  in  a  proper  and  careful  manner/' 
have  been  held  to  justify  a  discharge  of  the  servant  by  the  master.  Illness  of  the 
employe,  unless  prolonged  for  an  unreasonable  time,^*  is  a  sufficient  excuse  for  failure 
to  fully  perform.^"  T^^iere  the  contract  is,  by  its  terms,  made  terminable  by  the 
master  for  certain  reasons,  a  discharge  by  another  employe  is  not  Justifiable.^"  Ee- 
fusal  to  accept  the  services  of  an  employe,  except  on  conditions  violative  of  the  terms 
of  the  contract  of  employment,  is  equivalent  to  a  cfischarge.'^  An  employe's  breach 
may  be  impliedly  waived  by  the  employer.^^ 

Actions  for  wrongful  discharge.^' — For  his  wrongful  discharge^*  a  servant  has 
a  right  of  action  for  damages  which  accrues  at  the  moment  of  discharge'" .  and  be- 
comes a  vested  right  which  cannot  be  affected  by  the  employe's  subsequently  en- 
tering the  service  of  another,  or  by  his  refusal  to  return  to  the  employment  from 
which  he  has  been  discharged.'"'  In  such  action  the  discharged  employe  must  usu- 
ally allege  and  prove  full  performance  by  himself,'^  but  in  some  cases  an  allegation 
of  partial  performance,  and  of  a  legal  excuse  for  failure  to  fully  perform,  is  suffi- 
cient.'* Proof  of  a  sufficient  excuse  for  not  performing  does  not  sustain  an  allega- 
tion of  performance.'"     A  willful  failure  to  perform  an  express  agreement  bars  a 


19.  'Costs   V.    Murray    [Or.]    81    P.    883. 

20.  In  the  case  of  the  hire  of  services 
(where  there  is  no  question  of  custom)  the 
services  end  at.  the  "will  of  either  party. 
National  Automatic  Fire  Alarm' Co.  v.  New 
Orleans  &  N.  E.  R.  Co.    [La.]    39  So.  738. 

ai.  See  following  paragraphs  on  actions 
for  Tvrongful  discharge  and  for  breach  by 
employe.  Employer  may  discharge  em- 
ploye at  any  time,  but  is  liable  in  damages 
for  wrongful  discharge.  Berlin  v.  Cusachs, 
114   La.    744,    38    So.    539. 

22.  An  employer  who,  intending  to  hire 
only  single  women,  is  induced  by  deception 
practiced  upon  him  to  employ  a  married 
woman,  may  terminate  the  contract  at  any 
time.  Parks  v.  Tolman  [Mo.  App.]  87  S.  W. 
576.  False  representations  as  to  location 
and  equipment  of  plaintiff's  office  which  in- 
duced his  employment  by  defendant  were 
ground  for  rescission  by  defendant.  Hughes 
V.  Toledo  Scale  &  Cash  Register  Co.  [Mo. 
App.]    86  S.  W.   895. 

23.  Court  held  to  have  correctly  charged 
what  would  constitute  such  incompetency 
of  a  mill  superintendent  as  would  Justify  his 
discharge.  Bubanks  v.  Alspaugh  [N.  C]  52 
S:  B.   207. 

24.  Refusal  of  salesman  to  report  for 
duty  at  store  at  8  o'clock,  when  not  travel- 
ing. Costet  V.  Jeantet,  108  App.  Div.  201, 
95  N.  T.  S.  638.  Error  to  submit  to  jury 
whether    employer's    order    was    reasonable. 

Id. 

25.  Discharge  justified  where  servant 
abused  employer  in  presence  of  a  guest. 
Parker   v.    Farlinger    [Ga,]    50   S.   B.   98. 

.  26  Where  employe  failed  to  produce  mar- 
ketable rubber  sponges  his  discharge  was 
justifiable  and  he  could  not  recover  wages 
agreed  upon.  Franklin  v.  Empire  Rubber 
Mfg.   Co.    [N.   J.  Law]    60  A.   186. 

"7  Hughes  v.  Toledo  Scale  &  Cash  Reg- 
Ist'er  Co.    [Mo.  App.]    86  S.  V(r.   895. 

28.  What  is  a  reasonable  time  Is  a  ques- 
ticn'of  fact.  Spindel  v.  Cooper,  92  N.  Y.  S. 
822      Sickness   of  a  millinery  trimmer  for  a 


day  and  a  half  held  not  to  justify  her  dis- 
charge, and  she  was  entitled  to  recover 
lamages  therefor.  Gaynor  v.  Jonas,  93  N. 
r.   S.    287. 

29.  Spindel  v.  Cooper,  92  N.  T.  S.  822. 

30.  The  employer  is  to  be  the  sole  judge 
of  the  reasons  for  discharge.  Lipshutz  v. 
Proctor,   95   N.   T.   S.    566. 

31.  As  "Where  one  employed  as  general 
manager  of  a  department  was  treated  as  a 
mere  clerk.  Curtis  v.  Lehmann  &  Co.  [La.] 
38   So.    887. 

32.  As  where  employer,  after  employe's 
absence  caused  by  sickness,  told  him  to  re- 
port and  resume  "work  on  a  certain  day. 
Spindel  v.  Cooper,   92  N.  Y.  S.   822. 

33.  See   4   C.   L.    ^H. 

34.  See  preceding  paragraph  for  grounds 
of   discharge. 

3.5.  Curtis  v.  Lehmann  &  Co.  [La.]  38  So. 
887.  A  right  oi  action  for  wrongful  dis- 
charge arises  immediately  upon  the  dis- 
charge and  refusal  of  the  employer  to  pro- 
ceed with  the  contract.  Menage  v.  Rosen- 
thal   [Mass.]    73  N.   E.   537. 

36.  Employe  had  refused  to  accept  serv- 
ices agreed  upon  and  insisted  upon  perform- 
ance of  other  services.  Curtis  v.  Lehmann 
&  Co.    [La.]    38   So.   887. 

37.  Spindel  v.  Cooper,  92  N.  Y.  S.  822. 
One  who  contracts  to  perform  services  for 
a  certain  term  cannot  recover  w^ages  for 
a  period  during  which  he  was  sick  and  un- 
able to  perform  the  services  contracted  for. 
Hughes  V.  Toledo  Scale  &  Cash  Register  Co. 
[Mo.  App.]  86  S.  W.  895.  One  who  contracts, 
to  give  his  whole  time  and  attention  and 
best  endeavors  to  the  service  of  his  employ- 
er is  not  justified  in  giving  any  of  his  time 
to  another  even  though  his  duties  to  his 
employer  are  not  thereby  interfered  with. 
Hughes  V.  Toledo  Scale  &  Cash  Register  Co. 
[Mo.   App.]    86   S.   W.    895. 

38.  Allegation  of  Illness  as  cause  for  non- 
performance held  sufficient.  Spindel  v. 
Cooper.  92  N.  T.  S.   822. 


6  Cur.  Law. 


MASTEK  AND  SEEVANT  §  1. 


523 


recovery  though  the  unperformed  agi-eement  is  not  of  the  essence  of  the  entire  con- 
tract." 

The  measure  of  damages  recoverable  by  the  discharged  employe  is  the  agreed 
compensation  for  the  entire  term,*^  less  payments,  and  what  he  has  earned  at  other 
employment*^  or  could  have  earned  with  reasonable  diligence.*'  The  employe,  how- 
ever, is  only  bound  to  seek  other  employment  similar  to  that  called  for  by  his  con- 
tract/* and  the  burden  is  on  defendant  to  show  that  plaintiff  might  have  obtained 
such  employment.*'  Where  an  action  is  brought  before  expiration  of  the  contract  term, 
no  allegation  that  plaintiff  would  be  unable  to  procure  other  employment  is  neces- 
sary.*°  Prospective  profits,  when  properly  proved,  and  which  it  is  reasonably  cer- 
tain would  have  been  realized  by  the  employe,  may  be  recovered,  though  necessarily 
uncertain  in  amount.*'  Where  a  discharged  employe  is  offered  the  same  or  like  em- 
ployment to  that  from  which  he  has  been  discharged,  for  the  same 'period  and  upon 
tlie  same  terms,  and  before  he  has  sustained  any  injury  by  reason  of  the  discharge, 
no  damages  are  recoverable  by  him  by  reason  of  his  discharge.**  The  employer  is  not 
liable  for  collateral  damages  in  the  absence  of  special  features  giving  rise  to  an  in- 
dependent cause  of  action.*'  The  employe  may  recover  for  services  actually  per- 
form(>d  though  his  discharge  was  not  wrongful.^"  Sums  due  on  account  from  the 
employe  may  be  set  off  by. the  employer. ^'^ 

Plaintiff  must  prove  the  contract  of  employment.'^  The  cohtract  and  the  dis- 
charge by  defendant  being  shown,  the  burden  is  upon  defendant  to  prove  justifica- 
tion.''    Holdings  as  to  the  admissibility  of  evidence'*  to  prove  the  terms  of  the 


39.  Franklin  v.  Empire  Rubber  Mfg.  Co. 
[N.   J.  Law]    60  A.   186. 

40.  No  recovery  by  farm  manager  who 
failed  to  return  an  accurate  expense  account 
as  he  had  ag-reed.  Sipley  v.  Stickney 
[Mass.]    76   N.    E.    226. 

41.  Under  Civ.  Code,  §  2749,  discharged 
employe  may  recover  agreed  compensation 
for  entire  term.  Berlin  v.  Cusachs,  114  La. 
744.  38  So.  539.  Wrongfully  discharged 
salesman  may  recover  salary  he  would  have 
earned,  but  not  traveling  and  living  expenses 
after  discharge.  Cross  v.  Florsheim,  102 
App.  Div.   498,  92  N.  T.  S.    832. 

42.  Though  employe  is  only  bound  to 
seek  similar  work,  his  damages  should  be 
reduced  by  what  he  has  actually  earned 
at  any  work.  Tenzer  v.  Gilmore  [Mo.  App.] 
89  S.  W.  341.  Discharged  salesman's  dam- 
ages were  amount  he  would  have  earned  un- 
der contract,  less  what  he  earned  in  other 
employment.     Roth  v.  Spero,  96  N.  T.  S.  211. 

43  Hughes  V.  Toledo  Scale  &  Cash  Regis- 
ter Co.  [Mo.  App.]  86  S.  W. '895.  Instruction 
upheld  as  correctly  stating  the  law.  Julius 
Kessler  &  Co.  v.  Ellis,  27  Ky.  L.  R.  1042,  87 
S  W  798.  The  measure  of  damages  recov- 
erable for  breach  of  a  contract  of  employ- 
ment is  not  the  salary  promised  but  the  dif- 
ference between  that  promised  and  what 
the  employe  could  have  earned  in  some  other 
occupation.  Busell  Trimmer  Co.  v  Coburn 
[Mass  ]  74  N.  E.  334.  Damages  held  exces- 
sive because  not  allowing  sufficient  amount 
for  reasonable  earnings  of  discharged  serv- 
ant from  use  of  secret  process  which  he 
owned  and  claimed  was  very  valuable. 
Franklin  v.  Empire  Rubber  Mfg.  Co.  [N.  J. 
Law]  60  A.  186.  Where  an  employe  declares 
on  a  breach  of  the  contract  he  may  sue  at 
once,  and  if  the  contract  term  has  expired 
at  the  time  of  trial,  he  may  recover  for  the 


entire  term,  less  payments  and  what  he 
could  have  earned  by  reasonable  effort. 
Morgan  v.  McCaslin,   114  111.   App.   427. 

44.  Though  what  he  has  actually  earn- 
ed at  work  of  any  Icind  should  be  deducted 
from  his  damages.  Tenzer  v.  Gilmore  [Mo. 
App.]    89    S.    W.    341. 

4.",  46.  Tenzer  v.  Gilmore  [Mo.  App.]  89 
S.  W.    341. 

47.  Salesman's  commissions.  Roth  v. 
Spero,    96    N.    T.    S.    211. 

45.  Wolf  Cigar  Stores  Co.  v.  Kramer  [Tex. 
Civ.  App.]    14   Tex.  Ct.  Rep.   46,   89   S.  W.  995. 

49.  Berlin  v.  Cusachs,  114  La.  744,  38  So. 
539. 

50.  In  the  absence  of  injury  caused  by  de- 
ception practiced  by  employe,  which  was  rea- 
son for  discharge,  employer  must  pay  for 
services  performed.  Parks  v.  Talman  [Mo. 
App.]    87   S.  W.    576. 

,51.  Plaintiff  employed  under  separate  con- 
tract for  each  year,  his  contracts  lieing  simi- 
lar, sued  for  compensation  for  two  years. 
Held,  that  a  sum  due  from  him  on  account 
for  a  different  year  could  be  set  off  against 
his  claim.  Wrought  Iron  Range  Co.  v.  Young 
[Ark.]    88  S.  W.   586. 

53.  Whether  a  contract  existed  between  the 
parties  was  for  the  jury.  Julius  Kessler  & 
Co.  v.  Ellis.  27  Ky.  L.  R.  1042.  87  S.  W.  798. 
Evidence  sufficient  to  show  contract  made 
with  salesman  by  corporate  officer  who  had 
authority  to  make  it.  Thomas  v.  Interna- 
tional Silver  Co.,  96  N.  Y.   S.   218. 

53.  Eubanks  v.  Alspaugh  [N.  C]  52  S.  E. 
207.  Plea  in  action  for  wrongful  discharge 
held  demurrable  because  not  setting  out 
facts  constituting  alleged  negligence  by  the 
servant,  nor  facts  constituting  failure  to 
perform  duties.  Mitchell  Square  Bale  Gin- 
ning Co.  V.  Grant  [Ala.]  38  So.  855.  Evi- 
dence as  to  efficiency  and  services  of  super- 
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contract/'  that  the  discharge  was  wrongftil/*  and  the  damages  suffered,"  are  given 
in  the  notes. 

Actions  by  employer  for  breach  by  employe.^^ 

Labor  ?a!ts.°'— The  Xew  York  statute  limiting  the  hours  of  work  in  bakeries 
is  held  unconstitutional  as  an  arbitrary  interference  with  freedom  to  contract,  and 
not  justifiable  as  an  exercise  of  the  police  power.""  The  Xevada  statute  imposing  a 
penalty  upon  anyone  working  more  than  eight  hours  per  day  in  a  mine,  smelter,  or 
mill  for  the  reduction  of  ores,  is  valid. "^  In  a  prosecution  under  this  statute,  evi- 
dence that  defendant's  business  is  not  injurious  to  the  health  of  employes  is  inad- 
missible."^ 

§  2.  The  right  of  the  master  in  services  of  the  employe  and  compensation 
therefor;  assignments  of  wages;  trade  secrets;  statutory  provisions.^^ — The  right  to 
compensation  fot  services  must  rest  upon  contract,  express"*  or  implied.""  Where 
there  is  an  express  contract,  the  amount  of  compensation  recoverable  depends  upon 
its  terms;""  if  the  contract  is  implied,  the  reasonable  value  of  services  rendered  may 


intendent  of  printing-  sufficient  to  go  to  jury 
on  issue  wliether  his  disciiarge  was  justifi- 
able. Sun  Print.  &  Pub.  Ass'n  v.  Edwards 
[C.    C.    A.]    136    F.    591. 

54.  Must  relate  to  issues  made  by  plead- 
ings. Mitchell  Square  Bale  Ginning  Co.  v. 
Grant  [Ala.]  38  So.  855. 

55.  Evidence  of  terms  of  contract  be- 
tween employe  and  a  third  person  inadmis- 
sible. Shall  V.  Old  Forge  Co..  96  N.  T.  S.  75. 
Evidence  as  to  terms  of  other  similar  con- 
tracts between  the  parties  inadmissible.     Id. 

56.  Pay  roll,  made  by  plaintifE,  admis- 
sible in  action  for  wrongful  discharge  to 
show  he  had  performed  duties  in  the  line  of 
his  employment.  Sun  Print.  &  Pub.  Ass'n 
V.  Edwards   [C.  C.  A.]  136  F.  591. 

57.  What  salesman  earned  selling  goods 
of  the  same  kind  for  another  concern  inad- 
missible on  issue  of  damages.  Both  v. 
Spero.  96  N.  T.  S.  211.  Where  a  contract  of 
employment  was  for  such  time  as  certain 
work  undertaken  by  the  employer  should 
last,  evidence  as  to  the  length  of  time  de- 
fendant's work  would  require  was  admis- 
sible to  show  plaintiff's  damages  by  rea- 
son of  the  breach.  Prescott  v.  Puget  Sound 
Bridge    &   Dredging   Co.    [Wash.]    82    P.    606. 

58.  59.     See   4  C.  D.   536. 

60.  N.  T.  Laws  1897,  e.  415,  art.  8,  I  110, 
limiting  hours  in  bakeries  to  60  per  week 
and  10  per  day  is  unconstitutional.  Lochner 
V.  People,  198  U.  S.  45.  49  Law.  Ed.  937,  rvg. 
New  York  court  of  appeals.  See  People  v, 
Lochner,  177  N.  Y.  145,  69  N.  E.  373,  101  Am. 
St.   Kep.    773. 

61.  St.  1903,  p.  33,  c.  10  Is  upheld  as  a 
health  regulation.  Ex  parte  Kair  [Nev.]  80 
P.  463.  It  neither  violates  Const.  Nev.  art.  1, 
§  1,  which  guarantees  the  right  to  acquire 
and  possess  property,  nor  the  Eighth 
amendment  to  the  Federal  constitution,  pro- 
hibiting excessive  fines  and  cruel  and  un- 
usual punishments.  Id.  It  does  not  deprive 
a  miner  of  liberty  or  property  without  due 
process  of  law.  Ex  parte  Kair  [Nev.]  82  P. 
453. 

ea.  It  is  a  matter  of  common  knowledge 
that  labor  in  the  places  named  in  the  stat- 
ute is  unhealthful.  Ex  parte  Kair  [Nev.]  80 
P.  463.  Evidence  that  the  mine  in  question 
was-  healthful  is  inadmissible.  Id.  [Xev.] 
82   P.    453. 


63.  See  4  C.  L.   537. 

64.  Contract  for  services  made  by  cor- 
poration officer  held  to  have  been  ratified  so 
that  employe  could  recover  compensation 
thereunder.  Reupke  v.  Stuhr  &  Son  Grain 
Co.,  126  Iowa,  632,  102  N.  W.  509.  Employe 
presented  form  of  contract  to  employer,  who 
approved  it,  and  employe  went  to  work  un- 
der it;  held,  there  was  a  completed  con- 
tract and  the  employe  could  recover  the  com- 
pensation stipulated  for.  Featherstone 
Foundry  &  Mach.  Co.  v.  Criswell  [Ind.  App.]  75 
N,  E.  30.  The  execution  and  delivery  of  a 
promiissory  note  to  a  creditor,  who,  as  a 
part  of  the  same  transaction,  enters  into  a 
■written  contract  to  employ  the  maker  until 
the  note  becomes  due  six  months  thereafter, 
and  for  a  further  period  of  six  months  if  the 
note  is  not  paid  at  maturity,  the  two  papers 
will  be  construed  as  a  contract  whereby  the 
maker  is  to  be  employed  until  enabled  to  pay 
the  note  with  his  wages,  and  that  "his  wages 
shall  be  applied  on  the  note,  and  not  that  he 
shall  be  permitted  to  draw  his  wages  as  they 
become  due  and  pay  the  note  at  maturity. 
Minzey  v.  Marey  Mfg.  Co.,  6  Ohio  C.  C.  (N. 
S.)    693, 

65.  Claim  against  estate  for  services  to 
decedent  cannot  be  sustained  when  no  con- 
tract for  compensation  is  shown.  Piersol's 
Estate,  27  Pa.  Super.  Ct.  204.  Whether  serv- 
ices were  rendered  under  an  implied  agree- 
ment for  compensation  was  for  the  jury 
Where  plaintiff's-  evidence  tended  to  show 
that  he  did  not  intend  to  perform  them  as 
a  gratuitj*-  but  was  acting  under  a  mistake 
as  to  his  rights.  Blowers  v.  Southern  R.  Co., 
70  S.  C.  377,  50  S.  E.  19.  Where  an  old 
friend  nursed  deceased,  the  members  of  his 
family  being  also  with  him,  and  no  com- 
pensation was  stipulated  for,  no  promise 
to  pay  for  such  services  should  be  implied. 
Teawalt  v.  Ramey's  Ex'x,  103  Va.  42,  48  S.  B. 
505. 

66.  There  can  be  no  implied  contract  to 
pay  what  services  are  reasonably  worth,  if 
an  express  contract  for  a  certain  compensa- 
tion is  shown.  O'Connell  v.  King,  26  R.  I. 
544,  59  A.  926,  One  who  employs  another 
to  sell  goods  on  a  commission  basis  does  not 
impliedly  contract  to  conduct  his  business 
with  reasonable  skill  and  diligence.  Sales- 
man   cannot    recover    commissions    he    would 
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be  recovered."^  The  presumption  is  that  services  performed  by  an  employe  are  with- 
in the  contract  of  employment/^  and  extra  compensation,  beyond  that  stipulated, 
cannot  be  recovered.^'  Unless  the  employe  has  been  wrongfully  discharged,'"  he 
may  recover  only  for  services  actually  performed.'^  "VlTiere  a  contract  is  entire,  and 
the  employe  is  rightfully  discharged,  he  cannot  recover  for  partial  performance.'" 
But  there  may  be  a  recovery  for  partial  performance  where  the  employe  quits  the 
service  with  the  employer's  consent,''^  or  for  a  legally  sufficient  cause,  as  for  a  breach 
by  the  employer.''*  In  an  action  to  recover  compensation  the  complaint  should  allrje 
that  services  were  in  fact  rendered,'^  and  that  the  compensation  agreed  upon  was 
due.''  The  contract  must  be  proved  as  alleged.''  The  terms  of  contracts  with 
other  employes  cannot  be  proven  to  show  the  terms  of  the  contract  sued  upon." 

Assignments  of  wagesJ^ — Future  earnings  may  be  assigned  if  there  is  a  sub- 
sisting contract.^" 


have  earned  had  his  employer  so  conducted 
his  business.  Byrns  v.  United  Telpherage 
Co.,  93  N.  T.  S.  906.  Evidence  conflicting  as 
to  compensation  agreed  upon;  question  for 
jury.  O'Connell  v.  King,  26  R.  I.  544,  59  A. 
926.  Deduction  from  singer's  salary  for  a 
night  when  no  performance  was  given  he- 
cause  other  actors  were  absent,  held  not 
justifiable  under  contract.  "Wentworth  v. 
Whitney,  25  Pa.  Super.  Ct.  100.  Contract  for 
management  of  "City  Ice  Business"  constru- 
ed, and  employe's  share  of  "net  profits"  de- 
termined. Arthur  Jordan  Co.  v.  Caylor  [Ind. 
App.]  76  N.  B.  419.  Evidence  held  not  to 
show  an  agreement  to  increase  plaintiff's 
salary.  Mackintosh  v.  Kimball,  101  App. 
Div.  494,  92  N.  T.  S.  132.  Second  contract 
with  salesman  held  to  include  provision  that 
commissions  paid  him  in  cases  where  goods 
were  returned  or  the  account  lost  should 
be  returned.  Morrison  Mfg.  Co.  v.  Bryson 
[Iowa]  103  N.  W.  1016.  Evidence  held  to 
show  agreed  compensation  of  one  employed 
to  improve  a  building  to  be  $5  per  day  with- 
out commissions  on  amount  of  pay  roll. 
Shall  v.  Old  Forge  Co.,  96  N.  T.  S.  75.  Sales- 
man's contract  allowed  him  TVz%  commis- 
sion on  sales,  and  10%  of  the  net  profits, 
and  provided  that  he  might  draw  $100  per 
week  for  his  maintenance,  and  expense 
money  This  contract  was  held  not  to  give 
him  an  absolute  right  to  $100  per  week  dur- 
ing the  term  of  employment,  but  such  al- 
lowance was  an  advance  on  account  of  his 
commissions  and  percentage  of  Profits. 
Menage  v.  Rosenthal  [Mass.]  73  N.  E.  637. 
Contract  of  salesman,  wrongfully  dischar- 
ged provided  for  payments  of  $10  per  week 
while  traveling,  and  $20  per  week  while 
at  home,  and  that  he  should  travel  accord- 
ing to  his  employer's  direction.  Held,  he 
could  recover  $20  per  week  for_  remainder 
of  term.     Schreiber  v.  Klingenstem,  95  N.   y.. 

^'m.  'in  fixing  the  value  of  services  render- 
ed, the  time  consumed  in  the  performance  of 
the  service  is  only  one  of  the  elements  to  be 
considered.  Duhme  Jewelry  Co.  v.  Hazen,  6 
Ohio   C.   C.    (N.   S.)    606. 

68.  Evidence  insufllcient  to  show  that  cer- 
tain services  were  extra  or  to  show  their 
value.  Cooper  v.  Brooklyn  Trust  Co.,  96 
N.   T.   S.    56. 

69.  Mere  fact  that  additional  services 
were  performed  at  the  employer's  direction 
does  not  raise  implied  promise  to  pay  addi- 


tional compensation.     Murray  v.  Grifllths,  48 
Misc.   398,  95  N.  T.  S.  573. 

70.  As  to  rights  of  wrongfully  dischar- 
ged employe,   see  ante,  §  1. 

71.  Under  contract  for  a  term,  no  recov- 
ery for  time  when  employe  was  sick  and  un- 
able to  perform.  Hughes  v.  Toledo  Scale  & 
Cash  Register  Co.  [Mo.  App.]  86  S.  "W.  895. 
A  servant  "who  continues  in  the  employment 
is  entitled  to  wages  until  discharged,  and 
whether  acts  of  the  master  constitute  an  im- 
plied discharge  is  a  question  of  fact.  Mee  v. 
Bowden  Gold  Min.  Co.  [Or.]  81  P.  980.  Con- 
tract with  baseball  player  construed  as 
something  more  than  one  for  personal  serv- 
ices only,  the  defendant  being  bound  not  to 
discharge  the  player;  recovery  of  salary  by 
player  up  to  the  time  he  was  released  up- 
held, though  the  player  did  not  play  ball  all 
the  season  on  account  of  illness,  but  per- 
formed other  duties  as  manager.  Egan  v. 
Winnipeg  Baseball  Club  [Minn.]  104  N.  W. 
947. 

73.     Parker  v.  Farlinger  [Ga.]   50  S.  E.  98. 

73.  In  action  to  recover  for  services, 
plaintiff  having  left  before  performance  in 
full,  the  evidence  was  held  sufficient  to 
show  consent  to  his  leaving  by  his  employ- 
er's wife,  ratified  by  the  husband,  and  an 
apportionment  was  warranted.  Trawick  v. 
Trussell    [Ga.]    50  S.  B.   86. 

74.  Where  a  contract  of  employment  pro- 
vides for  payment  to  the  employe  of  a  share 
of  the  net  profits  of  the  business,  refusal  of 
the  master  to  pay  such  share  when  due  justi- 
fies the  employe  in  quitting  the  employment, 
and  he  may  recover  such  sums  as  became  due 
to  him  under  the  contract  While  he  was  em- 
ployed. Dunn  V.  Crichfield,  214  111.  292,  73 
N.  B.   386. 

75.  Complaint  held  sufficient.  Stapper  v. 
Wolter  [Tex.  Civ.  App.]   85  S.  W.   850. 

76.  Averment  that  services  were  vrorth 
$30  per  month  does  not  amount  to  an  aver- 
ment that  that  sum  was  to  be  paid  monthly. 
Stapper  v.  Wolter  [Tex., Civ.  App.]  85  S.  W. 
850. 

77.  Complaint  in  action  for  salary  al- 
leged a  contract  for  the  term  of  one  year 
from  a  certain  date,  but  the  evidence  show- 
ed a  continuation  from  that  date  of  a  prior 
contract;  held,  variance  fatal.  Treffinger  v. 
Groh's  Sons,  100  App.  Div.  433,  91  N.  T.  S. 
837. 

78.  Featherstone  Foundry  &  Mach.  Co. 
V.   Criswell    [Ind.   App.]    75   N.   E.    30. 
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Trade  secrets  and  inventions.^^ — The  obligation  of  an  employe  to  assign  to  his 
employer  an  invention  made  in  the  course  of  his  employment  does  not  arise  from,  the 
existence  of  the  relation  of  employer  and  employe  alone;  there  must  be  a  contract  to 
assign.^^  The  disclosure  by  a  servant  of  trade  secrets  learned  by  him  in  the  course 
of  his  employmept/'  and  the  use  of  such  secrets  by  a  competitor  which  has  enticed 
such  servant  away  from  his  employment^*  may  be  enjoined  by  a  court  of  equity. 
Where  a  contract  of  service  does  not  provide  for  the  performance  of  special,  unique 
or  extraordinary  services,  but  only  for  the  performance  of  such  services  as  may  be 
assigned  the  servant  by  the  master,*"  a  court  of  equity  will  not  enjoin  the  servant 
from  entering  the  service  of  another,  in  the  absence  of  an  agreement  by  the  servant 
not  to  do  so.*"  But  a  competitor  which  has  enticed  the  servant  away  from  his  em- 
ployment in  an  efEort  to  learn  trade  secrets  in  possession  of  such  servant,  will  be  en- 
joined from  employing  such  servant  or  retaining  him  in  its  service.*^ 

Medical  treatment.^^ — An  action  for  damages  alleged  to  have  resulted  from  a 
premature  discharge  of  an  injured  employe  from  a  hospital,  where  he  was  being  cared 
for  pursuant  to  an  agreement  for  hospital  sendees  in  consideration  of  a  monthly 
deduction  from  his  wages,  is  an  action  for  breach  of  contract,  and  not  for  a  tort.*^ 
The  measure  of  damages  for  breach  of  such  contract  is  the  reasonable  cost  of  bene- 
fits which  plaintiff  lost  by  his  premature  discharge.*"  Such  a  contract  contemplates 
the  continuance  of  benefits  to  an  injured  or  sick  employe  so  long  as  his  injury  or 
sickness  required. '"^  Euies  regarding  hospital  benefits  adopted  subsequent  to  a  ser- 
vant's emplojTnent  and  not  called  to  his  attention  prior  to  his  injury  are  not  binding 
upon  him.°^ 

Statutory  regulations.^^ — In  Arkansas  railroad  companies  are  required  to  pay 
discharged  employes  on  the  day  of  their  discharge."* 

§  3.  Master's  liability  for  injuries  to  servants.  A.  Nature  and  extent  in  gen- 
eral."^— The  master  is  not  an  insurer  of  the  safety  of  his  servants;  the  law  imposes 
only  the  duty  of  ordinary  or  reasonable  care  for  their  safety,""  that  is,  that  degree  of 


79.  See   4   C.   L.    539. 

80.  An  assig-nment  of  "wages  to  be  earn- 
ed under  an  existing:  contract  of  employ- 
ment for  the  period  of  six  months,  found- 
ed upon  a  valuable  consideration,  and  not 
made  to  hinder  or  defraud  creditors,  is  valid. 
Quigley    v.    Welter    [iVtinn.]    104    N.    W.    236. 

81.  See   4  C.  L.   539. 

83.  Evidence  held  not  to  show  a  contract 
to  assign  an  invention.  Pressed  Steel  Car 
Co.  v.  Hansen   [C.   C.  A.]    137   F.   403. 

Wote:  Many  authorities  are  examined  and 
discussed  in  the  opinion  in  the  case  above 
cited.  It  is  held,  that  the  employer  was  en- 
titled to  nothing  more  than  a  shop  right 
or  license  to  use  the  invention,  under  the 
facts  and  circumstances  disclosed,  a  distinc- 
tion being  drawn  between  such  a  license  and 
absolute  property  rights  in  an  invention. 
This  distinction  is  said  to  have  been  observ- 
ed  in   many   cases   cited   and   discussed. — Ed. 

83.  Employe  who  had  been  taught  pro- 
cesses of  making  rteel  enjoined  from  dis- 
closing such  processes  to  a  competitor. 
Taylor  Iron  &  Steel  Co.  v.  Nichols  [N.  J.  Bq.] 
61  A.   946. 

84.  Competitor  of  steel  manufacturer  en- 
Joined  from  using  secret  processes  of  steel 
making  which  they  might  learn  from  serv- 
ant of  complainant.  Taylor  Iron  &  Steel 
Co.   v.   Nichols    [N.   J.   Eq.]    61   A.    946. 

S'5.     Contract   held   not   to   call    for   special 


or    extraordinary    services.      Taylor    Iron    & 
Steel   Co.   V.  Nichols    [N.   J.   Eq.]    61  A.   946. 

SO.  Even  though  the  servant  knew  valu- 
able trade  secrets,  the  terms  of  the  contract 
not  referring  to  special  services  in  connec- 
tion therewith.  Taylor  Iron  &  Steel  Co.  v. 
Nichols    [N.    J.   Eq.]    61   A.    946. 

87.  The  obtaining  of  trade  secrets  in  the 
process  of  steel  manufacture  would  consti- 
tute irreparable  in.iury.  giving  equity  power 
to  interfere.  Taylor  Iron  &  Steel  Co.  v. 
Nichols  [N.  J.  Eq.]   61  A.  946. 

88.  See  4  C.  L.  539. 

89.  Scanlon  v.  Galveston,  etc.,  R.  Co.  [Tex 
Civ.  App.]   86  S.  W.  930. 

80.  Complaint  claiming  damages  as  for  a 
tort  is  demurrable.  Scanlon  v.  Galveston, 
etc.,   R.  Co.    [Tex.   Civ.  App.]    86   S.   W.    930. 

91,  92.  Scanlon  v.  Galveston,  etc.,  R.  Co. 
[Tex.  Civ.  App.]  86  S.  W.  930. 

93.  See  4  C.  L.  540. 

94.  Railroad  company  held  liable  to  pen- 
alty imposed  by  Sand.  &  H.  Di.g.  §  6243  for 
failure  to  pay  discharged  employes  on  day 
of  discharge  where  employe  consented  to 
wait  for  check  3  days,  but  had  to  wait  9, 
though  he  called  on  cashier  for  pay  three 
times.  St.  Louis  S.  W.  R.  Co.  v.  Brown 
[Ark.]    86   S.   W.    994. 

95.  See   4  C.  L,.   540. 

9fi.  National  Biscuit  Co.  v.  Nolan  [C.  C. 
A.]   138  F.  6;  Choctaw,  etc.,  R.  Co.  v.  O'Nesky 
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care  used  by  ordinarily  prudent  men  under  similar  circumstances."  Thus,  a  master 
:s  not  responsible  for  injuries  which  could  not  reasonably  have  been  foreseen  and 
guarded  against,"'  nor  for  injuries  resulting  from  pure  accident'"  or  an  act  of  God.' 


rind.   T,]    90   S,   W.   300:   Snowdale   v.   United 
Box    Board    &    Paper    Co.    [Me.]    61    A.    683: 
Goransson  v.  Riter-Conley  Mfg.  Co..  186  Mo. 
300,    85    S.    W.    338:    Blundell    v.    Miller    Ele- 
vator  Mfg.    Co.,    189   Mo.    552,    88    S.    W.    103: 
Keys  V.  Winnsboro  Granite  Co,    [S.   C]    51  S. 
E.   549;  Texas  &  P.  R.  Co.  v.  Hemphill   FTex. 
Civ.    App.]    86    S.    W.    350;    Missouri,    K,    &    T, 
R.  Co.  V.  Kellerman   [Tex.  Civ.   App.]   13  Tex 
Ct.  Ren.   140.  87  S.  W.   401:   Fulton  v.  Crosby 
&  Beckley  Co.    [W.  Va.]    49   S.   B.    1012.     The 
master    is    not    an    insurer   so    as    to    excuse 
want   of   ordinary   care   on   part   of    employe. 
National   Biscuit  Co.  v.  Nolan   [C.   C.  A.]    138 
P.    6.     Master    onlv    bound    to    furnish    "rea- 
soiablv  safe"   partition  in  coal  bin.  not   "ab- 
solutely    sHfe."     Mueller     v.     Northwestern 
Iron  Co.  rWis.]  104  N.  W.  67.     Aopl'ances  re- 
nnirpd  to  be  ''■^ogormbl-^^.  not  absolutely,  safe. 
Charpins-  v.   Toxa-v.nv   Mills.    70    R.    C.    470,    50 
S.    E.    I"'!.      Not    absolutp    dutv.    but    duty    to 
use    ordinary    care,    to    ke-^p    n^ssa^eway    in 
mine    reasonnblv    safe.     Himrod    Conl    Co.    v. 
rii-i,a-an,    114    111.    J^nn,    568.     Duty   of   master 
to  furnish  reJ^sonablv  safe  place  is  not  abso- 
lute; he  is  held  to  the  dutv  of  exercisinp  or- 
dinary care  to   that  end.    under  Civ.   Code   §§ 
1970.    1971.     Thompson    v.    California    Const. 
Co.    [Cal.]    82   P.   367.     Onlv  ordinary  care  to 
■furnish      reasonablv      safo      place      renuired. 
Poth   V.   Eccles.    a"?  inah.   456.   79  P.    918.     No 
liability    where    piece    of    slate    flew    off    and 
^+ruck     f^remqn     -^'ho     -was     breakinpr     co-^l. 
i^'ince    ra'lrosd    c^ninanv    tv^s    not    under    tb*" 
dutv     of     furnisbinsT     absnlu'telv     safe     co^"! 
Viosm-'n   V.    Southern   R.   Co.    IKv.!    89    S.   W 
503.     Master  b'^urnd  o"lv  to  use  ordinary  care 
to  ascertain  whether  carboys  containing-  acid 
■nrpr-p    rrorerl'i'    sto'-'per-'^d    so    as    to    prevent 
in.iurv  to  emnlove  haniU'-sr  them,  himself  i" 
pxercise  of  due  care.      Collins  v.  IjOuIsimHp  ^: 
N.    R.    Co..    27    Kv.    L.    R.    825.    86    S.    W.    973. 
Instruotlons    held    as    a    whole   to    state    de- 
cree   of    care    correctly.     Willis    v.    Cherokee 
Palls  Mfg-.  Co.   rS.  C]   51  S.  E.   538..    Instruc- 
tion    prejudicially     erroneous.     Harry     Bros. 
Co.   V.   Brady    [Tex.    Civ.    App.]    86   S.   W.    615. 
Instruction  erroneous  because  leaving  to  .iury 
inference  that  master's  duty  to  provide  safe 
appliances     was     absolute.      Cleveland,     etc., 
R.  Co.  V.  Snow   [Ind.  App.]   74  N.  E.  908.     In- 
struction  that   railway   company   owed   loco- 
motive   engineer    duty    of    "high    degree    of 
care"    to    keep   its    roadbed    safe,    erroneous. 
Van   Blarcom   v.   Central   R.   Co.    [N.   J.   Law] 
60    A.    182.     Instruction    that   it    is    master's 
duty  to  furnish  "safe  and  suitable"  tools  and 
appliances  upheld.     Anderson  v.  Southern  R. 
Co..  70  S.  C.  490,  50  S,  E,  202.     Instruction  that 
master  must  furnish  "safe  and  suitable"  ap- 
pliances   upheld,    no    qualification    being    re- 
quested, and  a  subsequent  instruction   using 
tbe    expression    "rea.sonably    safe    and    suit- 
able."     Sanders  v.  Aiken  Mfg.   Co.    [S.  C]    60 
S.    E.    679.      Onlv    ordinary    care    in    view    of 
the   circumstances   is   required,   hence   an    in- 
struction   that    the   law   requires   the   highest 
de.s-ree    of    responsibility    for    the    care    and 
protection    of   an    infant    employe    was    erro- 
neous.    Virginia    Iron,    Coal    &    Coke    Co,    v. 
Tomlinso".   rva.]  61  S.  E.  362. 


97.  Snowdale  v.  United  Box  Board  & 
Paper  Co.  [Me.]  61  A.  683.  Standard  is 
conduct  of  ideal  prudent  man.  Marks  v 
Harriet  Cotton  Mills.  138  N.  C.  401,  50  S.  E. 
769.  The  care  required  of  a  master  is  that 
which  ordinarily  prudent  men  engaged  in  the 
same  business  use  under  like  circumstances. 
Rule  as  to  care  required  in  employment  of 
servants.  Southern  Pac.  Co.  v.  Hetzer  [C. 
C.  A.]  135  P.  272.  It  is  duty  of  master  to 
guard  against  injuries  which  a  reasonably 
nrudent  person  would  anticipate  and  guard 
1  gainst.  St.  Louis  S.  W.  R.  Co.  v.  Pope 
[Tex.]  86  S.  W.  5.  Master  is  not  held  to  that 
high  degree  of  care  which  a  prudent  man 
would  use  for  his  own  .safety.  Southern 
Pac.  Co.  V.  Hetzer  [C.  C.  A.]  135  P.  273.  In- 
struction that  dutv  owed  bv  railway  com- 
nanv  to  employes  was  that  which  a  master 
would  use  to  guard  against  a  personal  dan- 
.e-er  to  himself,  held  erroneous  because  not 
correct  in  principle  and  inapplicable  to  rail- 
road companies.  Southern  Pac.  Co.  v. 
Glovd    rC.   C.   A.]    138   P.    388. 

OS.  Where  an  accident  is  unusual  and  not 
reasonably  to  be  anticinated  in  the  light  of 
experience  in  the  use  of  appliances  furnish- 
ed, there  is  no  culnable  negligence.  Use 
of  smooth  board  clamps  in  lacing  rubber 
belt  not  negligence,  when  such  clamps  "were 
ordinarily  used  with  safety.  Standard  Pot- 
terv  Co.  V.  Mouav  [Ind.  App.]  73  N.  B.  188. 
Dpf'?c+ive  tug  not  proximate  cause  of  driv- 
er's i-iiury  where,  when  it  broke,  he  put 
'-is  foot  on  a  street  railway  rail,  where  it 
-■"■as  run  o^^er  by  the  ■wagon,  his  team  sud- 
denly starting.  Foley  v.  McMahon  [Mo. 
App.]  90  S.  W.  113.  Where  bottles  of  min- 
'^ral  water  had  never  before  exploded  and 
a.n  explosion  could  not  reasonablv  have  been 
inticipated.  the  master  ■was  not  liable  for 
injuries  resulting  from  an  explosion  because 
he  failed  to  pro^nde  a  mask  for  the  em- 
nlove's  use.  Dullnig  v.  Duerler  Mfg.  Co. 
[Tex.]  87  S.  W.  332.  Railway  company 
■which  builds  bridge  of  standard  width,  used 
by  it  and  other  companies  without  previous 
known  injury  like  the  one  in  issue,  can- 
not be  held  negligent  as  to  a  brakeman 
who  was  struck  and  killed  by  a  part  of  the 
bridge  when  leaning  out  from  a  passing 
train.  Cleveland,  etc,  R,  Co,  v,  Haas  [Ind. 
App,]  74  N.  E.  1003.  Railroad  company 
which  had  used  open  culverts  of  the  kind 
customarily  used  in  that  part  of  the  coun- 
try for  30  years,  without  resulting  fires  or 
injuries  to  employes,  was  not  negligent  in 
performance  of  its  duty  to  furnish  a  brake- 
man  a  safe  place,  though  the  culvert  in 
question  was  on  a  grade  where  trains  had 
to  be  split  at  times.  Southern  Pac.  Co.  v. 
Gloyd  [C.  C.  A.]  138  F.  388.  No  recovery 
where  negligence  of  the  master  was  not 
shown  but  it  appeared  an  unintelligent  act 
or  mistake  of  judgment  of  the  servant 
caused  his  injury.  Illinois  Steel  Co.  v.  Role- 
wicz,    113    111,    App,    312, 

90.  Where  fireman  was  struck  in  the  eve 
by  a  splinter  from  a  file  which  he  was  hold- 
ing and  the  engineer  striking  while  repair- 
ing  the    engine,    the    master   was    not    liable. 
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Whether  or,diiiary  or  reasonable  care  has  been  exercised  by  the  master  in  a  particular 
instance  is  a  question  of  fact^  to  be  determined  by  reference  to  the  nature  of  the  em- 
ployment and  the  exigencies  and  circumstances  of  the  ease.^ 


Gulf  &  S.  I.  R.  Co.  V.  Blockman  [Miss.]  39 
So.  479.  Where  railway  company  had  track 
patrolled  in  rainy  weather,  and  sent  a  track- 
man ahead  of  the  train,  it  was  not  liable 
for  the  death  of  a  locomotive  engineer  caus- 
ed by  a  landslide,  this  being  a  pure  accident. 
Kinzel  v.  Atlanta,  K.  &  N.  R.  Co.  [C.  C.  A.] 
137   F.   489. 

1.  Whether  an  accident  was  caused  by  an 
act  of  God  is  usually  a  question  of  fact. 
Where  heavy  rains  washed  out  track.  It  could 
not  be  said  as  matter  of  law  that  act  of  God 
caused  the  accident  which  resulted  in  en- 
gineer's death.  Gulf,  etc.,  R.  Co.  v.  Boyce 
[Tex.  Civ.  App.]  13  Tex.  Ct.  App.  153,  87  S. 
W.    395. 

2.  Whether  master  or  his  representative 
vrns  negHgent,  held  a  qnestlon  for  the  jury: 
Whether  dangerous  condition  of  sprocket 
chain  constituted  negligence.  Berg  v.  U. 
S.  Leather  Co.  [Wis.]  104  N.  W.  60.  Wheth- 
er machinery  was  operated  too  fast  when 
belt  was  put  on.  Dolson  v.  Dunham  [Minn.] 
104  N.  W.  964.  Whether  reasonable  care  re- 
quired a  derailing  switch  at  place  where 
accident  occurred.  Smith  v.  Fordyce  [Mo.] 
88  S.  W.  679.  Whether  railroad  company 
was  negligent  in  allowing  sides  of  cut  to  be- 
come dangerous,  a  landslide  resulting  and 
causing  an  employe's  death.  Fisher's  Adm  r 
V.  Chesapeake  &  O.  R.  Co.  [Va.]  52  S.  E.  373. 
Whether  automatic  current  breakers  were  m 
common  use  on  electric  machines  like  the 
one  in  question,  and  whether  defendant  was 
negligent  in  not  supplying  one.  Kremer  v. 
New  York  Edison  Co.,  102  App.  Div.  433,  92 
N.  T.  S.  883.  Whether  reasonable  care  had 
been  exercised  in  furnishing  appliances  for 
handling  melting  pitch.  Motzing  v.  Excel- 
sior Brewing  Co.,  94  N.  T.  S.  1118.  Whether, 
in  collision  accident,  engineer  of  standing 
train  was  negligent  in  having  it  outside  the 
limits  fixed  by  an  order.  Norfolk  &  W.  R. 
Co.  v.  Spencer's  Adm'x  [Va.]  52  S.  B.  310. 
Whether  milling  company  which  used  cars 
placed  boards  on  top  of  them  so  as  to  ren- 
der them  dangerous  to  brakemen.  Camp- 
bell V.  Railway  Transfer  Co.  [Minn.]  104  N.  W^. 
647.  Whether  defect  in  frame  which  caused  it 
to  start  automatically  was  due  to  master's  neg- 
lect in  making  inspection  and  repairs. 
Fountaine  v.  Wampanoag  Mills  [Mass.]  75 
N.  E.  738.  Whether  railway  split  switch 
was  in  fact  defective  and  a  proximate  cause 
of  brakeman's  death.  Turrittin  v.  Chicago, 
etc.,  R.  Co.  [Minn.]  104  N.  W.  225.  Whether 
engineer  was  negligent  in  not  taking  up 
slack  of  line  used  to  haul  logs  on  cars, 
whereby  plaintiff,  a  fellow-servant,  was  in- 
jured. Hart  V.  Cascade  Timber  Co.  [Wash.] 
81  P.  738.  Whether  a  railroad  company  was 
negligent  in  overcrowding  car  in  which  em- 
ployes were  being  carried  home  from  work, 
causing  some  to  ride  on  top  of  the  car,  where 
one  was  killed  by  a  viaduct.  Chicago  Termi- 
nal Transfer  Co.  v.  O'Donnelli.  213  111.  545,  72  N. 
E.  1133.  Where  brakeman  was  injured  by 
switch  engine.  Biles  v.  Seaboard  Air  Line 
R.  Co.  [N.  C]  52  S.  E.  129.  Car  inspector 
caught  between  cars.  Texas  Cent.  B.  Co.  v. 
Phillips    [Tex.    Civ.    App.]    13    Tex.    Ct.    Rep. 


a,  87  S.  W.  187.  Employe  killed  by  explosion 
of  throttle  valve  of  steam  engine.  Johns- 
ton's Adm'r  v.  Moore  Lime  Co.  [Va.]  52  S.  E. 
360.  Quarryman  injured  by  explosion  of 
dynamite  which  had  been  left  in  rock.  Di 
Stefeno  v.  Peekskill  Lighting  &  R,  Co.,  107 
App.  Div.  293,  95  N.  T.  S.  179.  Employe  in- 
jured by  explosion  of  molten  iron  poured 
into  alleged  defective  mold.  Haslin  v.  Na- 
tional Foundry  Co.,  94  N.  T.  S.  101.  Em- 
ploye injured  by  premature  dynamite  explo- 
sion in  quarry.  Kopf  v.  Monroe  Stone  Co. 
[Mich.]  12  Det.  Leg.  N.  319,  104  N.  W.  313. 
Where  defendants  hauled  employes  to  place 
of  work  on  a  push  car  attached  to  a  train, 
and  the  car  left  the  track  and  ran  over  plain- 
tiff. DeMase  v.  Oregon  R.  &  Nav.  Co. 
[Wash.]  82  P.  170.  Brakeman  struck  by 
engine  while  walking  between  tracks. 
Loomis  V.  Lake  Shore  &  M.  S.  R.  Co.,  182  N.  T. 
380,  75  N.  E.  228.  Injury  to  operative  of 
"shavings  baler"  alleged  to  be  due  to  loose 
and  defective  roller.  Shalgren  v.  Red  Cliff 
Lumber  Co.  [Minn.]  104  N.  W.  531.  Negli- 
gence alleged  was  furnishing  defective  roll- 
er crusher  and  failing  to  give  notice  of  start- 
ing it,  whereby  plaintiff's  hand  was  caught 
Tvhile  he  was  oiling  it.  Westby  v.  Wash- 
ington Brick,  Lime  &  Mfg.  Co.  [Wash.]  82  P. 
271.  Where  section  boss  took  a  hand  car 
out  when  he  knew  a  train  was  due,  the 
jury  was  warranted  in  finding  he  was  guilty 
of  gross  negligence  rendering  the  company 
liable  for  an  injury  to  a  hand  caused  by  a 
collision  with  the  expected  train,  the  injur- 
ed hand  being  himself  in  the  exercise  of 
due  care.  Louisville  &  N.  R.  Co.  v.  Helm 
[Ky.]  89  S.  W.  709.  The  fact  that  the  boss 
ordered  the  men  to  jump  when  he  saw^  the 
train  coming,  did  not  relieve  him  from  the 
consequences  of  such  negligence.  Id.  Fore- 
man of  a  hand  car  ran  the  car  on  the  time 
of  a  train  and  a  hand,  trying  to  stop  the 
car  when  the  train  suddenly  appeared,  fell 
off  the  .  car.  Whether  the  foreman  was 
guilty  of  gross  negligence  such  that  the 
company  -wjas  responsible  for  the  injury 
was  properly  submitted  to  the  jury.  Louis- 
ville &  N.  R.  Co.  V.  Bishop  [Ky.]  89  S.  W. 
221.  Train  dispatcher  held  not  negligent  in 
making  statements  and  inquiries  concerning 
a  certain  train;  but  evidence  sufficient  to  go 
to  jury  on  issue  of  his  negligence  regard- 
ing other  trains.  Ricker  v.  Central  R.  Co. 
[N.  J.  Law]  61  A.  89.  Where  conflicting 
evidence  might  have  warranted  finding  that 
defect  in  steam  pipe  which  exploded  could 
have  been  discovered  by  a  careful  inspec- 
tion, it  was  error  to  direct  a  verdict  for  de- 
fendant. Koehler  v.  New  York  Steam  Co. 
[N.  Y.]  75  N.  E.  538.  Requested  instruction 
excluding  issue  whether  other  warning  than 
ringing  of  bell  should  have  been  given  prop- 
erly refused.  Ft.  Worth  &  D.  C.  R.  Co.  v. 
Smith  [Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  34, 
87  S.  W.  371.  Though  fireman  on  roughly 
built  railroad  used  in  lumbering  assumed 
incidental  risks,  the  master  owed  him  rea- 
sonable care  under  the  circumstances,  and 
a  verdict  that  negligence  of  the  master 
caused    collapse    of    a    trestle,    timbers    of 
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Tlie  common-law  duties  of  the  master  to  use  ordinary  care  to  provide  a  reason- 


■whlch  were  rotted,  would  not  be  reversed, 
when  based  on  conflicting-  evidence.  Fuiton 
V.  Crosby  &  Beckley  Co.  [W.  Va.]  49  S.  E. 
1012. 

3.  Snowdale  v.  United  Box  Board  &  Paper 
Co.  [Me.]  61  A.  683.  Tlje  master  must  ex- 
ercise reasonable  care  in  view  of  tlie  situa- 
tion of  the  parties,  the  nature  of  the  busi- 
ness, character  of  machinery,  and  appliances 
used,  all  surrounding  circumstances  and  con- 
ditions, and  the  exigencies  requiring  vigi- 
lance and  attention.  Fulton  v.  Crosby  & 
Beckley  Co.  [W.  Va.]  49  S.  B.  1012.  High 
degree  of  care  Imposed  on  telephone  com- 
panies, owing  to  dangerous  nature  of  elec- 
tricity. Scott  v.  Iowa  Tel.  Co.,  126  Iowa,  524, 
102  N.  W.  432.  The  degree  of  care  required 
of  the  master  varies  with  the  dangerousness 
of  the  work  required  to  be  done.  Hansell- 
Elcock  Foundry  Co.  v.  Clark,  214  111.  399,  73 
N.  B.  787.  Ordinary  care  is  such  care  as 
reasonable  and  prudent  men  use  under  like 
circumstances  in  providing  generally  for  the 
servant's  safety  having  regard  to  the  work 
and  attendant  difflculties  and  dangers.  Fish- 
er's Adm'r  v.  Chesapeake  &  O.  R.  Co.  [Va.] 
52  S.  E.  373.  Owner  of  logging  railroad,  not 
used  for  freight  or  passengers,  is  not  held 
to  same  degree  of  care  as  owner  of  com- 
mercial railroad,  in 'constructing  and  main- 
taining- the  road.  Demko  v.  Carbon  Hill 
Coal  CO:  [C.  C.  A.]  136  F.  162.  A  track  on 
which  a  derrick  car  is  run  must  be  reason- 
ably safe  for  that  particular  purpose;  safe- 
ty of  ordinary  tracks  used  for  ordinary  pur- 
poses is  not  the  test.  Texas  Cent.  R.  Co.  v. 
George  [Tex.  Civ.  App.]  14  Tex.  Ct.  Bep.  59. 
89  S.  "W.  1091. 

Master  held  neBlIgrcnti  General  superin- 
tendent of  electric  railway  held  negligent 
in  leaving  cars  on  a  spur  track  and  not  noti- 
fying operatives  of  work  train  of  the  fact. 
Milbourne  v.  Arnold  Blec.  Power  &  Station 
Co.  [Mich.]  12  Det.  Leg.  N.  177,  103  N.  W.  821. 
Finding  that  pile  driver  was  negligently 
operated  warranted  by  evidence.  Gulf,  etc.,  R. 
Co.  v.  Huyett  [Tex.  Civ.  App.]  14  'Tex.  Ct. 
Rep  124.  89  S.  W.  1118.  Finding  of  negfl- 
gence  Justifiable  where  engineer  said  he 
would  fix  step  or  have  It  fixed  and  failed  to 
do  so  and  the  fireman  was  injured.  Gulf, 
etc.,  B.  Co.  V.  Garren  [Tex.  Civ.  App.]  84  S. 
W  1096.  Failure  to  fasten  car  door  as  re- 
sult of  which  a  timber  projecting  from  the 
car  struck  a  fireman  standing  beside  his  en- 
gine, held  negligence.  St.  Louis  &  S.  F.  R. 
Co.  V.  Bussong  [Tex.  Civ.  App.]  14  Tex.  Ct. 
Rep.  189,  90  S.  "W.  73.  Where  plaintifi!  was 
struck  in  the  eye  by  a  particle  of  steel  while 
operating  a  power  steel  punch  and  die,  the 
evidence  was  held  to  warrant  a  finding  that 
the  use  of  unannealed  steel  by  defendant 
was  negligence  and  that  this  negligence 
caused  the  injury.  Arnold  v.  Harrington 
Cutlery  Co.  [Mass.]  76  N.  B.  194.  Tender  of 
cage  In  mine  held  negligent  in  allowing 
cage  to  fall,  Injuring  a  miner.  Illinois 
Third  Vein  Coal  Co.  v.  Cloni,  215  111.  583, 
74  N.  E.  751.  Evidence  suflScient  to  sus- 
tain charges  of  negligence  where  young 
switchman  in  employ  of  construction  com- 
pany was  caught  in  a  switch  frog  and 
struck   by   an    engine.     Mace    v.    Boedker    & 
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Co.,  127  Iowa,  721,  104  N.  W.  475.  Master 
liable  where  foreman  in  charge  of  train, 
who  knew  servant's  dangerous  position  on 
the  edge  of  a  trestle  on  which  the  train  was 
standing,  ordered  the  train  to  start  without 
warning,  causing  servant  to  fall.  Dean  v. 
Oregon  R.  &  Nav.  Co.,  38  Wash.  565,  80  P. 
842.  Brakeman  in  charge  of  switching  oper- 
ations and  acting  as  vice-principal  held 
negligent  in  ordering  a  man  to  catch  a  car, 
when  a  collision  resulted  with  another  car, 
knocking  employe  off.  Struble  v.  Burling- 
ton,   etc.,   R.   Co.    [Iowa]    103   N.   W.   142. 

Master  lield  not  negligent:  While  boy  of 
12  was  in  elevator  carrying  goods  to  another 
floor,  a  companion  threw  his  hat  oft  and  the 
boy  was  injured  while  trying  to  get  it. 
There  was  no  evidence  that  the  elevator  was 
defective  or  was  neglig-ently  handled.  Held, 
no  recovery  warranted,  no.  negligence  on  the 
part  of  defendant  being  shown.  Hendrix  v. 
Cooleemee  Cotton  Mills,  138  N.  C.  169,  50  S. 
B.  561.  Proof  that  a  saw  had  occasionally 
been  stopped  while  the  operator  was  wait- 
ing for  material  was  not  proof  that  to  per- 
mit It  to  run  was  negligence.  Witten  v.  Bell 
&  Coggeshall  Co.,  27  Ky.  L.  R.  580,  85  S. 
W.  1094.  The  fact  that  a  member  of  a  con- 
struction crew  was  Jerked  off  a  tender  on 
which  he  was  riding  did  not  alone  show 
negligence  on  the  part  of  the  engineer  or 
fireman,  the  construction  train  not  having 
such  an  equipment  that  Jerks  could  be  pre- 
vented. Tates  V.  Miller's  Creek  Const.  Co. 
[Ky.]  89  S.  W.  241.  Engineer  not  negligent 
in  running  engine  too  fast  when  plaintiff  was 
on  the  front  with  a  lantern  and  could  have 
signalled  to  slow  up.  St.  Louis  S.  W.  R. 
Co.  V.  Arnold  [Tex.  Civ.  App.]  87  S.  W.  173. 
Master  not  liable  where  he  ordered  servant 
to  throw  a  pick  over  a  partition,  and  servant 
did  so  in  a  negligent  manner  injuring  an 
employe  on  the  other  side,  since  the  order 
contemplated  the  doing  of  the  act  in  a 
proper  and  careful  manner.  Desautels  v. 
Cloutier  [Mass.]  75  N.  B.  703.  Negligence  of 
company  not  shown  where  train  went  off 
track  while  going  round  a  properly  con- 
structed curve  at  the  rate  of  45  miles  an 
hour,  no  defect  in  train  or  track  being- 
shown.  Southern  Ind.  B.  Co.  v.  Messick  [Ind. 
App.]  74  N.  E.  1097.  Failure  to  have  lights 
on  s-witch  engine  -was  not  actionable  when 
injured  brakeman  testified  that  he  saw  the 
engine  coming.  Wise  Terminal  Co.  v.  Mc- 
cormick [Va.]  51  S.  E.  731.  Where  brake- 
man  while  off  duty  at  night  tried  to  board 
a  switch  engine  and  was  hurt,  defendant 
was  not  negligent  in  having  an  oil  can  on  the 
footboard  or  in  not  having  a  rule  forbidding 
such  practice.  Id.  Where  an  employe  was 
killed  by  being  thrown  from  a  scaffold,  ow- 
ing to  a  collision  between  it  and  a  truck, 
and  it  appeared  that  the  scaffold  was  prop- 
erly constructed,  and  that  the  master  had 
watchmen  on  duty  in  the  street,  negligence 
of  the  master  was  not  shown.  Sheridan  v. 
Interborough  Rapid  Transit  Co.,  101  App. 
Div.  534,  91  N.  T.  S.  1052.  Where  an  em- 
ploye, at  work  in  the  yards,  stepped  back 
from  a  freight  engine  from  which  hot  steam 
came  as  it  started,  and  on  to  another  track 
where  a  passenger  train  struck  him,  it  was 
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ably  safe  place  of  work/  reasonably  safe  tools  and  appliances/  and  a  sufficient  num- 
ber of  competent  servants  to  do  the  required  work,^  to  provide  suitable  methods  of 
work  and  to  make  and  promulgate  reasonable  rules  and  regulations/  and  to  warn 
and  instruct  servants/  are  more  fully  discussed  and  illustrated  in  succeeding  para- 
graphs. These  duties  are  personal  to  the  master  and  cannot  be  delegated  so  as  to 
relieve  him  from  liability  for  their  nonperformance.* 

Statutes.^" — Violations  of  statutes  requiring  dangerous  machinery  to  be  guard- 
ed/^ limiting  the  number  of  hours  of  continuous  service  by  railway  employes/"  or 
prohibiting  the  employment  of  children  under  a  certain  age/^  injury  having  resulted 
therefrom,  have  been  held  to  constitute  negligence  per  se  for  which  a  recovery  may 
be  had  against  the  master.     Whether  a  statute  has  been  violated^*  and  whether  a 


held  that  neither  the  act  of  stopping-  the 
freight  where  it  was  stopped,  nor  the  ex- 
cessive speed  of  the  passenger  train,  nor 
failure  to  ring  the  bell  or  to  whistle,  there 
being  no  crossing  there,  constituted  negli- 
gence. Fore  V.  Chicago  &  A.  R.  Co.  [Mo. 
App.]  89  S.  W.  1034.  Evidence  held  not  to 
show  engineer  negligent  in  not  stopping  the 
engine  sooner  after  discovering  something 
was  wrong.  Hover  v.  Chicago,  etc.,  R.  Co. 
[Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  57,  89  S. 
W.  1084.  Railroad  company  not  negligent  in 
employing  as  brakeman,  a  boy  of  19  who 
looked  like  a  man  of  22  or  25  years.  Moore 
V.  St.  Louis,  etc.,  R.  Co.  [La.]  38  So.  913. 
Where  brakeman,  in  his  sworn  application, 
stated  he  was  21  years  of  age,  and  had  a 
man's  physique,  his  minority  was  not  to  be 
considered  in  an  action  for  injuries  to  him. 
■W^illiams  v.  Illinois  Cent.  R.  Co.,  114  La. 
13,  37  So.  992.  No  breach  by  stevedore  of 
duty  to  furnish  safe  place  and  appliances 
where  employe  fell  through  hatchway  which 
Tvas  a  part  of  the  vessel  and  did  not  belong 
to  stevedore's  equipment.  Hyde  v.  Booth 
[Mass.]  74  N.  B.  337.  Engineer,  running 
steam  hoist,  not  negligent  in  failing  to  keep 
lookout  when  he  had  no  reason  to  anticipate 
that  injured  man  would  place  himself  in  po- 
sition of  danger  as  he  did.  Campbell  Creek 
Coal  Co.  V.  Lewis  [Ky.]  89  S.  W.  504.  Evi- 
dence insufficient  to  go  to  jury  on  defend- 
ant's negligence  where  employe  was  killed 
by  engine  running  backwards  on  track  to 
pick  up  parted  train.  Baltimore  &  O.  R.  Co. 
V.  State  [Md.]  61  A.  189. 
4.  5.     See  post,   §   3  B, 

6.  See  post,  §   3  E. 

7.  See   post,    §  3    C. 

8.  See   post,    §  3   D. 

».  One  to  whom  such  duties  are  delegated 
is  a  vice-principal.     See  post,  §   3  B. 

10.  See  4  C.  L.  641. 

11.  Failure  to  guard  pulleys  and  belts 
which  could  have  been  gu,arded  as  required 
by  Rev.  St.  1899  §  6433,  is  negligence  per  se. 
Stafford  v.  Adams  [Mo.  App.]  88  S.  W.  1130. 
Violation  of  statutory  duty  to  guard  ma- 
chinery is  negligence  per  se.  Huey  Co.  v. 
Johnston  [Ind.]  73  N.  B.  996.  Failure  to  guard 
cog  wheels  as  required  by  Laws  1903,  p.  40, 
c  37  §  1  is  negligence  per  se.  Hansen  v. 
Seattle  Lumber  Co.  [VPash.]  83  P.  102.  Fail- 
ure to  provide  belt  shifters  as  required  by 
Laws  1903,  p.  40,  c.  37,  §  1,  is  negligence 
per  se.  Whelan  v.  Washington  Lumber  Co. 
[Wash.]   83   P.    98. 

12  Proof  that  Laws  1897,  p.  464,  c.  415, 
§   7    (providing   that   railway    employes   who 


have  been  on  duty  for  24  hours  consecutively 
shall  not  be  required  to  do  any  more  work 
until  they  have  had  8  hours  rest),  has  been 
violated,  and  that  an  injury  has  resulted, 
is  proof  of  negligence,  and  g-ives  a  right  of 
action  to  the  injured  party.  Pelin  v.  Ne^w 
York,  etc.,  R.  Co.,  102  App.  Div.  71,  92  N.  T. 
S.  468.  Where  freight  crew  had  been  on 
duty  more  than  24  hours  and  failed  to  note 
signals  for  a  second  section  of  a  train,  a 
collision  resulting,  there  was  a  recovery  for 
a  fireman's  death.  Id.  The  intention  of  the 
employers  and  the  fact  that  it  was  not  antici- 
pated that  the  work  assigned  would  require 
more  than  24  hours  time,  does  not  affect 
liability.     Id. 

13.  Employment  of  child  under  14  con- 
trary to  Labor  Law  §  70,  is  negligence  per 
se.  Lee  v.  Sterling  Silk  Mfg.  Co.,  93  N.  T.  S. 
560.  A  recovery  may  be  had  under  Kurd's 
Rev.  St.  1903,  c.  48.  §  33,  prohibiting  employ- 
ment of  children  under  14  in  certain  occupa- 
tions, though  the  employer  did  not  know 
the  child's  age,  and  though  the  ehll^  falsely 
represented  that  his  age  was  above  the  statu- 
tory limit.  American  Car  &  Foundry  Co.  v. 
Armentraut,  214  111.  509,  73  N.  B.  766,  afg. 
116  111.  App.  121.  A  violation  of  Burns'  Ann. 
St.  1901,  §  70S7b,  prohibiting-  the  employ- 
ment of  children  under  14  in  manufacturing 
or  mercantile  establishments,  and  §  7087y, 
making  a  violation  thereof  a  misdemeanor,  is 
negligence  per  se,  as  where  boy  under  14 
was  employed  in  sawmill.  Nickey  v.  Steuder 
[Ind.]   73  N.  E.   117. 

14.  Laws  1903,  p.  261,  c.  136,  prohibiting- 
the  "hiring  out"  of  children  under  14  in  fac- 
tories, ■  etc.,  is  violated  by  an  employer  who 
knowingly  employs  or  retains  a  child  under 
the  age  of  14.  Kirkham  v.  Wheeler-Osgood 
Co.  [Wash.]  81  P.  869.  A  violation  of  Laws 
29th  Gen.  Assem.  p.  108,  c.  149,  §  2,  requiring 
saws  to  be  guarded,  and  prohibiting  employ- 
ment of  children  under  16,  is  actionable  neg- 
ligence, even  though  the  employer  has  not 
been  given  the  notice  by  the  bureau  of  labor 
provided  for  in  §  4.  Woolf  v.  Nauman  Co. 
[Iowa]  103  N.  W.  785.  Calling  upon  a  boy  of 
16  to  hold  a  belt  -while  it  -was  being  repaired 
is  not  a  violation  of  Labor  Law  §  81,  provid- 
ing that  boys  under  18  shall  not  be  permitted 
or  required  to  clean  machinery  wliile  in  mo- 
tion. Scialo  V.  Steffens,  94  N.  Y.  S.  306.  The 
statute  (Rev.  St.  c.  48)  prohibiting  the  em- 
ployment of  children  under  16  in  extra 
hazardous  employments,  applies  only  to  the 
particular  place  where  the  servant  is  to  work, 
lience    evidence    of    the    danger    incident    to 
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recovery  may  be  had  in  a  particular  case''  must  be  determined  from  the  language 
of  the  act  involved.  Though  violation  of  a  statute  enacted  for  the  benefit  of  the 
general  public  may  not  be  negligence  per  se  as  to  a  servant,  such  violation  may  be 
shown  in  an  action  by  a  servant  and  considered  by  the  jury  on  the  issue  of  negli- 
gence.^' 

Statutes  relating  to  appliances  or  the  place  of  work,''  and  those  creating  liability 
for  acts  of  co-employes,^'  are  elsewhere  treated. 

The  relation  of  master  and  servant  must  exist.^'^ — To  warrant  a  recovery  for  in- 
juries caused  by  an  alleged  breach  of  a  master's  duties,  it  must  appear  that  the  person 
injured  was  at  the  time  the  defendant's  servant,^"  and  was  engaged  in  performing, 
in  a  reasonable  and  proper  manner,^'  duties  within  the  scope  of  his  employment. '^^ 
One  rightfully  on  the  master's  premises  after  his  day's  work  was  over,^'  and  railway 


work  In  other  parts  of  a  plant  is  inadmis- 
sible in  an  action  under  the  statute.  Miller 
V.  National  Enameling-  &  Stamping  Co.,  116 
111.   App.    99. 

15.  Laws  1902,  c.  600,  gives  no  cause  of 
action  to  a  resident  of  another  state  against 
a  corporation  of  that  state,  for  an  injury 
which  occurred  there.  Kleps  v.  Bristol  Mfg. 
Co.,  107  App.  Div.  488,  95  N.  Y.  S.  337.  Re- 
covery for  instantaneous  death  of  a  servant 
is  authorized  by  St.  1887,  o.  270,  as  amended 
by  St.  1892,  c.  260,  §  1.  Oulighan  v.  Butler 
[Mass.]  75  N.  E.  726.  Rev.  Laws,  c.  106,  §  73, 
gives  a  widow  or  next  of  kin  a  right  of  ac- 
tion for  the  death,  instantly  or  without 
conscious  suffering,  of  an  employe.  §  72 
gives  a  right  of  action  to  representatives  for 
a  death  preceded  by  conscious  suffering; 
damages  recoverable  under  §  73,  $4,000,  un- 
der §  72,  $5,000.  Held,  where  widow  sued  as 
administratrix  under  §  72,  she  could  also 
maintain  an  action  as  widow  under  §  73. 
Smith  V.  Thomson-Houston  Bleo.  Co.  [Mass.] 
74   N.  E.    664. 

16.  Ordinance  requiring  ringing  of  loco- 
motive bell  inside  city  limits  held  to  apply  to 
yards  which  were  closed  to  the  general  pub- 
lic and  required  ringing  of  the  bell  of  an  en- 
gine moved  in  the  yard.  Gulf,  etc.,  R.  Co.  v. 
Melville  [Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  29, 
87  S.  W.  863.  Employe  at  work  on  track 
with  push  car  within  hearing  distance  of  a 
whistling  post,  was  entitled  to  the  benefit  of 
the  statutory  signals  by  a  train.  Inter- 
national &  G.  N.  R.  Co.  V.  Tisdale  [Tex.  Civ. 
App.]  87  S.  W.  1063.  Rev.  Laws,  c.  104,  §  27, 
providing  that  elevators  shall  be  equipped 
with  a  device  to  prevent  persons  being  caught 
between  the  floors  of  the  building  and  of  the 
elevator  cabs,  unless  the  omission  of  such  de- 
vice is  sanctioned  by  the  building  inspector. 
Held,  that  violation  of  the  statute  does  not 
conclusivey  show  negligence  but  may  be  con- 
sidered by  the  jury  on  that  issue.  Finnegan 
V.  Samuel  Winslow  Skate  Mfg.  Co.  [Mass.] 
76  N.  B.  192. 

17.  See  post,   §   3   B. 
]«.     See   post,    §    3   B. 

19.  See    4   C.   L.    542. 

20.  "Whether  boy  was  servant  of  mill  com- 
pany or  was  employed  by  one  who  was  an 
independent  contractor,  held  for  Jury.  John- 
son V  Crookston  Lumber  Co.  [Minn.]  103  N. 
W  891  Whether  plaintiff  was  employed  by 
defendant  or  by  an  independent  contractor 
employed  by  defendant  held  for  Jury.  Caron 
V.  Powers-Simpson  Co.  [Minn.]   104  N.  W.  889. 


Evidence  insufficient  to  take  to  jury  question 
whether  relationship  of  defendant  and  plain- 
tiff was  that  of  master  and  servant.  Condon 
v.  Schoenfeld,  214  111.  226,  73  N.  B,  333.  Evi- 
dence held  sufficient  to  sustain  finding  that 
defendant  acted  as  principal  in  hiring  plain- 
tiff, and  not  as  agent  for  a  town.  Bulduzzi 
V.  James  Ramage  Paper  Co.,  140  F.  95.  Where 
by  a  traffic  arrangement  between  several 
railroads  occupying  the  same  street,  a  watch- 
man was  employed,  paid,  and  controlled  by 
one  to  perform  the  services  of  "watchman 
for  all  the  roads  at  the  point  in  question,  the 
watchman  was  the  servant  only  of  the  road 
which  employed  and  paid  him.  Louisville 
&  N.  R.  Co.  v.  Martin,  113  Tenn.  266,  87  S. 
W.  418.  Though  the  highway  agent  and  se- 
lectmen of  a  town  have  power  to  hire  men  to 
work  on  the  highway,  and  to  pay  them 
wages,  the  relation  of  master  and  servant 
does  not  exist  between  a  town  and  a  man 
so  employed.  O'Brien  v.  Derry  [N.  H]  60  A. 
843.  Where  no  contract  of  apprenticeship 
exists,  the  refusal  of  a  foreman  to  permit  a 
minor  employe  to  leave  his  work  for  medi- 
cal aid,  except  at  the  risk  of  discharge,  is  a 
breach  of  duty  not  growing  out  of  the  em- 
ployment and  the  master  is  not  liable  for 
fatal  consequences  resulting.  Rohrer  v.  Cul- 
bertson,  3  Ohio  N.  P.  (N.  S.)  197. 

Stevedore  whose  duties  required  him  to  be 
on  vessel  continuously  while  en  route  was 
not  a  passenger  but  an  employe.  Lambert 
V.  La  Conner  Trading  &  Transp.  Co.,  37  Wash. 
113,  79  P.  608.  A  porter  on  a  sleeping  car 
owned  by  a  separate  company  is  not  the 
servant  of  the  railroad  company  which  hauls 
the  car.  Chicago,  etc.,  R.  Co.  v.  Hamler,  215 
111.    525,    74   N.   B.    705. 

21.  Railroad  company  not  liable  where 
baggageman  got  down  on  car  step  to  throw 
off  a  message  while  the  train  was  moving 
when  he  could  have  thrown  it  from  the  oar 
door.  McTaggart  v.  Maine  Cent.  R.  Co.  [Me.} 
60  A.  1027.  Where  brakeman's  duties  did  not 
require  him  to  be  on  the  side  of  a  car  while 
passing  a  bridge  he  could  not  recover  for  in- 
juries caused  by  being  knocked  off  by  the 
bridge.  Krebbs  v.  Oregon  R.  &  Nav.  Co. 
[Wash.]  82  P.  130.  Where  a  reasonably  safe 
exit  has  been  provided,  the  master  owes  a 
servant  who  does  not  use  that  provided  only 
the  duties  owed  to  a  licensee.  Haber  v.  Jen- 
kins  Rubber    Co.    [N.    J.    Err.    &   App.]    61    A. 

382.  ,     ,^ 

22.  Member  of  ste^im  shovel  crew  held 
not  to  have  been  in  performance  of  duties  at 
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employes  being  carried  to  and  from  their  place  of  work"  with  the  consent  of  the 
company"'  haTC  been  held  employes;  while  a  railway  employe  returning  home  on  a 
velocipede,  which  he  was  allowed  to  use,  was  held  a  mere  licensee.""  One  who  in 
good  faith  enters  upon  the  master's  work,  at  the  request  of  a  servant  in  apparent 
charge  of  such  work,  is  not  a  trespasser,  but  assumes  temporarily  the  relation  of 
servant ;"'  and  one  who  assists  the  servant  of  another,  at  the  request  of  such  servant, 


time  he  was  killed.  Baker's  Adm'r  v.  Lex- 
ington &  E.  R.  Co.  [Ky.]  89  S.  W.  149.  No 
recovery  where  servant  was  injured  by  com- 
ing- in  contact  with  a  machine  which  he  did 
not  operate  and  near  which  his  duties  did  not 
require  him  to  be.  Fox  v.  Clearfield  Wooden 
Ware  Co.  [Pa.]  61  A.  245.  Nonsuit  properly 
entered  where  slate  breaker  was  injured  In 
elevator  machinery  to  which  his  duties  did 
not  call  him,  and  It  was  not  shown  how 
the  accident  occurred.  Jones  v.  Scranton 
Coal  Co.  [Pa,]  61  A.  117.  No  recovery  for 
Injury  where  servant  was  assisting  an  inde- 
pendent contractor  and  was  not  engaged  in 
his  own  duties.  Busby  v.  Anderson  Water, 
Ught  &  Power  Co.  TC.  C.  A.]  136  F.  156. 
Master  owes  to  servant  no  duty  with  respect 
to  instrument  or  machinery  which  the  ser- 
vant Is  forbidden  to  use.  Stewart  v.  Van 
Deventer  Carpet  Co.,  138  N.  C.  60,  50  S.  B. 
662.  Held  not  within  the  scope  of  baggage 
master's  duties  to  carry  a  message  from  the 
station  agent  to  a  workman  employed  along 
the  right  of  way,  and  to  throw  it  from  his 
car  while  passing  the  place  where  such 
workman  was  employed,  hence  no  recovery 
for  his  death  resulting  from- falling  or  be- 
ing knocked  from  the  oar.  MoTaggart  v. 
Maine  Cent.  R.  Co.  [Me.]  60  A.  1027.  Where 
a  railway  bridge  builder  was  injured  while 
returning  home  on  a  railway  velocipede  from 
his  place  of  work,  the  velocipede  being 
struck  by  a  switch  engine,  and  his  com- 
plaint did  not  show  that  such  use  of  the 
velocipede  was  an  incident  of  his  service  un- 
der his  contract  of  employment,  he  could  not 
recover  as  for  an  injury  to  an  employe. 
Wabash  R.  Co.  v.  Erb  [Ind.  App.]  73  N.  B. 
939.  Where  a  little  girl,  whose  duties  did 
not  require  her  to  be  near  a  mangle,  put  her 
fingers  on  its  rollers  to  see  if  they  were  hot, 
and  another  child  then  started  the  machine, 
the  master  was  not  liable  for  the  resulting  in- 
jury. Evans  v.  Josephine  Mills  [Ga,]  52  S. 
E.  538.  Evidence  did  not  show  brakeman 
was.  not  acting  In  the  line  of  his  duty  when 
he  was  knocked  off  a  car  by  a  low  bridge. 
Taliaferro  v.  Vicksburg,  S.  &  P.  E.  Co.  [La.] 
39  So.  437.  Plaintiff,  who  was  employed  in 
the  bottling  department  of  a  brewery  and 
knew  that  his  foreman  had  no  power  to  put 
him  to  work  in  any  other  department,  was 
injured  while  at  work  in  the  wash  house, 
a  different  department  from  the  bottling 
department.  He  could  not  recover  as  a  ser- 
vant. Freeman  v.  San  Antonio  Brewing  Co. 
[Tex.  Civ.  App.]' 85  S.  W.  1165. 

23.  Where  servant  is  permitted  to  eat  his 
lunch  on  the  master's  premises,  the  relation 
of  master  and  servant  continues  while  he 
goes  to  get  his  dinner  pail  after  his  day's 
work  is  over.  Taylor  v.  Bush  &  Sons  Co. 
[Del.]   61  A.  236. 

24.  An  employe  being  carried  home  on  a 
work  train  after  his  day's  work  is  an  em- 
ploye, not  a  passenger.     Southern  Ind.  R.  Co. 


v.  Messick  [Ind.  App.]  74  N.  E.  1097.  It  is 
the  duty  of  a  railroad  company  which  makes 
a  practice  of  carrying  its  employes  to  ahd 
from  their  place  of  work  to  exercise  ordinary 
care  for  the  safety  of  such  employes  while  so 
doing,  though  such  employes  are  not  to  be 
considered  as  passengers.  Chicago  Terminal 
Transfer  Co.  v.  O'Donnell,  213  111.  546,  72  N. 
E.  1133. 

25.  Where  conductor  stopped  train  and 
picked  up  track  men  to  carry  them  to  their 
place  of  work,  the  company  did  not  owe  such 
employes  the  duty  of  ordinary  care  unless 
conductor's  act  was  in  the  scope  of  his  em- 
ployment. Chicago  Terminal  Transfer  R.  Co. 
V.  Schiavone,  216  111.  275,  74  N.  B.  1048. 

26.  The  company  owed  him  the  duty  of  or- 
dinary care  to  avoid  Injuring  him.  Com- 
plaint held  to  state  cause  of  action  for  in- 
jury from  being  struck  by  switch  engine. 
Wabash  R.  Co.  v.  Erb  [Ind.  App.]  73  N.  E. 
939. 

27.  This  seems  to  be  the  weight  of  author- 
ity. Aga  V.  Harbach,  127  Iowa,  144,  102  N. 
W.  833.  Whether  a  servant  had  power  to 
employ  a  substitute,  and  whether  the  master 
ratified  his  employment  held  questions  for 
jury.     Id. 

NOTJB:.  status  of  snbstltnte  or  assistant 
not  employed  by  master:  "It  may  be  con- 
ceded that,  generally  speaking,  a  servant 
who  is  engaged  to  perform  a  given  labor  Is 
not  authorized  to  bind  his  master  by  the  em- 
ployment of  a  substitute  or  assistant.  The 
relation  of  the  master  to  a  servant  is  one  in- 
volving both  responsibility  and  risk,  and  Is 
not  to  be  imposed  by  the  act  of  another  with- 
out authority  or  consent,  express  or  implied. 
But  in  most  lines  of  business  the  master  can- 
not always  remain,  in  person  or  by  vice  princi- 
pal, in  immediate  supervision  of  the  servant; 
and  it  not  Infrequently  happens  that  some 
Unforeseen  contingency  arises,  rendering  it 
necessary,  in  the  master's  interest,  that  the 
servant  have  temporary  assistance.  In  many 
such  cases  it  has  been  held  that  the  servant 
has  implied  authority  to  engage  such  tem- 
porary service,  and  that  the  substitute  or 
assistant,  if  not  in  the  law  the  employe  of 
the  master,  is  at  least  entitled  to  the  same 
measure  of  protection  as  is  the  servant  or 
agent  upon  whose  request  he  rendered  the 
assistance.  Johnson  v.  Ashland  W.  Co.,  71 
Wis.  553,  37  N.  W.  823,  5  Am.  St.  Rep.  243; 
Railroad  Co.  v.  Scott,  71  Tex.  703,  10  S.  W. 
298,  10  Am.  St.  Rep.  804;  GofC  v.  Railroad  Co., 
28  111.  App.  529;  Sloan  V.  R.  Co.,  62  Iowa,  728, 
16  N.  W.  331;  Barstow  v.  RaHroad  Co.,  143 
Mass.  535.  10  N.  E.  255;  Marks  v.  Railroad 
Co.,  146  N.  T.  190,  40  N.  E.  782;  Cleveland  v. 
Spicer,  16  C.  B.  (N.  S.)  399.  It  is  also  held 
that  the  substitute  or  helper  employed  and 
paid  by  the  servant  with  the  knowledge  or 
acquiescence  of  the  master  is  not  a  trespass- 
er or  mere  volunteer,  and,  while  engaged  in 
the  work  of  the  master,  the  latter  Is  hound 
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for  the  purpose  of  expediting  his  own  business  or  that  of  the  master,  is  not  regarded 
as  a  trespasser  or  mere  volunteer/*  though  the  relation  of  master  and.  servant  be  not 
establi^ied.^®  A  servant  who  has  been  sent  to  perform  work  for  another  person,  with 
whom  a  contract  for  its  performance  has  been  made  by  his  master,  does  not,  by  that 
fact  alone,  become  the  servant  of  the  latter.^"  Where  work  is  being  done  for  two 
employers,  under  the  direction  of  a  common  foreman,  both  owe  to  employes  en- 
gaged in  such  work  the  duties  of  a  master  f^  and  a  failure  of  the  common  foreman 
to  perform  this  duty  renders  both,  or  either,  liable  to  an  employe  for  damage  suffered 
in  consequence  thereof.'^ 

A  general  employer  does  not  owe  the  duties  of  a  master  to  one  who  is  an  in- 
dependent contractor'^  nor  to  the  servants  of  an  independent  contractor,'*  but  lia- 
bility to  seiTfiiits  of  another  may  arise  from  breach  of  a  contract'^  or  statutory"' 
duty.  An  employer  may  owe  the  duties  of  a  master  in  some  respects  to  one  who  is 
in  other  respects  an  independent  contractor."     A  master  is  not  liable  to  his  servants 


to  exercise  reasonable  care  for  his  safety. 
Rummell  v.  Dllworth,  111  Pa.  343,  2  A.  355, 
363;  Anderson  v.  Guineau,  9  Wash.  304,  37 
P.  449.  He  occupies  the  same  relation,  and 
becomes  subject  to  the  same  rules,  including 
the  operation  of  the  fellow-servant  rule,  as 
do  those  who  are  directly  employed  by  the 
master,  even  though  he  may  not  be  entitled 
to  recover  wages.  See  cases  already  cited; 
also  Mayton  v.  Railroad  Co.,  63  Tex.  77,  51 
Am.  Rep.  637;  Eason  v.  Railroad  Co.,  65  Tex. 
577;  57  Am.  Rep.  606;  Osborne  v.  Railroad 
Co.,  68  Me.  49,  28  Am.  Rep.  16.  Stated  from 
another  standpoint,  the  master  has  quite 
often  been  held  liable  to  third  persons  for  in- 
juries occasioned  by  the  negligence  of  per- 
sona performing  his  work  at  the  request 
or  employment  of  a  servant  to  whom  such 
work  was  Intrusted.  Booth  v.  VPister,  7  Car. 
&  P.  66;  Haluptzok  v.  Railroad  Co.,  55  Minn. 
446,  57  N.  W.  144,  26  U  R.  A.  739;  Althorf  v. 
"Wolfe,  22  N.  T.  355." — ^From  opinion  in  Aga 
V.  Harbach   [Iowa]   102  N.  W.  833. 

28.  One  of  three  partners  who  bought  a 
threshing  machine  engine,  was  not  a  trea- 

'  passer  or  volunteer,  in  assisting  a  servant  of 
the  seller,  at  his  request.  In  setting  up  the 
engine.  Meyer  v.  Kenyon-Rosing  Maoh.  Co. 
[Minn.]    104  N.  W.   132. 

29.  Meyer  v.  Kenyon-Rosing  Mach.  Co. 
[Minn.]  104  N.  W.  132. 

30.  Oullghan  v.  Butler  [Mass.]  75  N.  B. 
726  What  relation  existed  between  the  par- 
ties during  the  performance  of  the  services 
contracted  for  may  be  a  question  of  fact. 
Whether  general  servant  of  contractor  be- 
came servant  of  defendant,  and  whether  a 
person  in  charge  of  repairs  to  powder  maga- 
zine was  defendant's  servant,  held  for  jury. 
Id. 

31.  American  Cotton  Co.  v.  Simmons  [Tex. 
Civ.  App.]   13  Tex.  Ct.  Rep.  343,   87  S.  W.  842. 

32.  American  Cotton  Co.  v.  Simmons  [Tex. 
Civ.  App.]  13  Tex.  Ct.  Rep.  343,  87  S.  W.  842. 
A  person  hired  by  one  of  such  parties,  or- 
dered by  his  foreman  to  assist  in  the  work, 
which  pertained  to  the  plant  of  his  employer, 
was  held  justified  in  assuming  that  the  work 
was  being  done  under  his  contract  .of  em- 
ployment and  that  his  foreman  had  author- 
ity to  order  him  to  engage  therein.     Id. 

33.  See    title    Independent    Contractors,    5 


C.  Li.  1782.  One  who  is  an  independent  con- 
tractor cannot  recover  as  servant.  Texas 
Short  Line  R.  Co.  v.  Waymire  [Tex.  Civ.  App.] 
13  Tex.  Ct.  Rep.  907,  89  S.  W.  452. 

34.  Rooney  v.  Brogan  Const.  Co.,  107  App. 
Div.  258,  95  N.  T.  S.  1.  Relation  of  master 
and  servant  does  not  exist  between  contract- 
or and  servant  of  subcontractor.  Larson  v. 
Centennial  Mill  Co.  [Wash.]  82  P.  294.  Ser- 
vant of  an  independent  contractor  employedi 
by  city  is  not  an  employe  of  the  city  and 
cannot  recover  from  the  city  for  injuries  re- 
ceived in  his  work  in  a  dangerous  place. 
Bngler  v.  Seattle  [Wash.]  82  P.  136.  Owner 
of  manufacturing  plant  agreed  to  run  It  en- 
tirely for  defendant's  work  for  a  specified 
time,  making  all  repairs  and  paying  all  ex- 
penses and  being  paid  therefor  by  defendant. 
Held,  the  owner  was  an  independent  con- 
tractor, and  defendant  was  not  liable  for  an 
injury  to  an  employe  in  the  manufactory. 
Kirby  v.  Lackawanna  Steel  Co.,  109  App.  Div. 
334,  95  N.  T.  S.  833.  Stevedore  who  employed 
man  to  assist  in  loading  ship  was  under  duty 
of  seeing  that  tackle  was  properly  used  and 
he,  and  not  the  ship,  was  liable  for  an  injury 
caused  by  an  improper  use  of  the  tackle  sup- 
plied. Carlson  v.  Comeric  Co.,  140  F.  109. 
Where  the  owner  of  the  premises  employs  an 
Independent  contractor  to  do  work  thereon 
the  owner  does  not  owe  the  duties  of  a 
master  to  the  contractor's  servants,  but  owes 
them  only  the  duties  of  such  owner.  Stevens 
V.  United  G-as  &  Elec.  Co.  [N.  H.]  60  A. 
848.  See  Independent  Contractors,  6  C.  L. 
1782;  Negligence,  4  C.  L.  764. 

35.  Where  plaintiff  was  employed  by  a 
carriers'  association  as  a  grain  scooper,  and 
defendant  was  under  contract  with  the  asso- 
ciation to  furnish  appliances  for  the  work, 
defendant  was  liable  to  plaintiff  for  injuries 
caused  by  unsafe  appliances  supplied  him. 
O'Keefe  v.  Great  Northern  Elevator  Co.,  93 
N.  T.  S.  407. 

36.  Recovery  from  owner  under  Labor 
Law  5  20,  for  death  of  employe  of  contractor 
who  fell  into  shaft  left  unguarded  in  viola- 
tion of  the  statute,  Rooney  v.  Brogan  Const. 
Co.,   107  App.  Div.   258,   96  N.  T.   S.   1. 

37.  If  contract  required  employer  to  fur- 
nish 3.  block  and  tackle  he  was  under  the 
duty  of  furnishing  one  reasonably  safe,  and 
would    be    liable    to    the    contractor    for    a 
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for  failure  to  supply  suitable  appliances  for  the  use  of  employes  of  an  independent 
contractor/'  nor  is  it  the  master's  duty  to  inform  his  servants  that  a  person  employed 
by  him  is  an  independent  contractor  to  whom  the  master  is  not  bound  to  *furniah 
suitable  appliances.^'  The  independent  contractor  is  alone  liable  for  his  own  negli- 
gence.*"    An  employer  is  not  liable  for  negligence  of  servajits  of  another.*^ 

The  duties  of  the  master  to  his  servant  arise  out  of  the  condition  or  status 
created  when  the  latter  is  accepted  as  the  employe  of  the  former,  and  an  action  for 
damages  for  injuries  is  not  a  suit  on  a  contract.*^  Hence,  the  doctrine  that  one  can- 
not repudiate  a  contract  and  at  the  same  time  recover  benefits  under  it  does  not  ap- 
ply where  an  infant  employe  sues  for  injuries  but  disaffirms  an  agreement  to  ob- 
serve the  master's  rules.*^ 

Where  a  minoj  is  employed  in  a  dangerous  business  without  hia  father's  con- 
sent, his  father  has  a  right  of  action  for  loss  of  the  son's  services  through  injury  to 
him.**  The  father's  right  to  recover  in  such  case  is  not  affected  by  facts  which  would 
defeat  a  recovery  in  an  action  by  the  son.*'  The  mere  fact  that  a  father  consented 
to  the  employment  of  the  son  will  not  preclude  a  recovery  ;*°  but  if  the  father  con- 
sented to  the  son's  employment,  and  the  son  knew  and  appreciated  the  danger,  -the 
father  cannot  recover.*^ 

The  master's  negligence  must  have  been  the  proximate  cause^^  of  the  servant's 
injuries.*^ — What  was  the  proximate  cause  of  an  injury  is  ordinarily  a  question 
of  fact  to  be  determined  by  the  jury,  except  in  those  few  cases,  where  the  facts  are 
undisputed  and  such  that  only  one  reasonable  conclusion  can  be  drawn  therefrom.^" 


breach  of  that  duty,  though  the  contractor 
had  his  own  men  and  "was  not  a  servant  in 
other  respects.  Texas  Short  Line  R.  Co.  v. 
Waymire  [Tex,  Civ.  App.]  13  Tex.  Ct.  Rep. 
907.   89  S.  W.   452. 

38.  The  employer  of  a  general  contractor 
may  assume  that  the  contractor  "will  supply 
his  own  servants  with  reasonably  safe  ap- 
pliances. Miller  v.  Moran  Bros.  Co.  [Wash.] 
81   P.  1089. 

39.  Miller  v.  Moran  Bros.  Co.  [Wash.]  81 
P.    1089. 

40.  Employer  not  liable  to  his  servant 
Injured  because  of  use  of  unsafe  appliance 
by  servants  of  independent  contractor.  Mill- 
er V.  Moran  Bros.  Co.  [Wash.]  81  P.  1089. 
Persons  who  agreed  ,to  furnish  materials 
and  work  for  roofing  and  who  were  to  do  it 
according  to  their  own  methods  were  inde- 
pendent contractors  and  not  mere  employes, 
and  were  liable  for  injuries  to  an  employe 
caused  by  their  negligence.  Miller  v.  Mer- 
ritt,   211   Pa.    127,   60  A.   508. 

41.  An  independent  contractor  Is  not  li- 
able to  his  servants  for  negligence  of  ser- 
vants of  another  independent  contractor  at 
work  on  the  same  building.  Penner  v.  Vin- 
ton Co.  [Mich.]  12  Det.  Leg.  N.  381,  104  N.  W. 
385.  Master  not  liable  for  injury  to  loom 
operator  caused  by  negligence  of  an  employe 
of  an  independent  contractor  employed  by 
the  master  to  put  in  a  sprinkler  system. 
Smith  V.  Naushon  Co.,  26  R.  L  578.  60  A.  242. 
Independent  contractor  who  put  man  at 
work  repairing  a  boiler  in  Its  switching 
yards  was  not  responsible  for  negligence  of 
the  trainmen.  Breeze  v.  MacKinnon  Mfg.  Co. 
[Mich]    12  Det.    Leg.    N.    195,   103   N.    W.    908. 

4a.  Alabama  Great  So.  R.  Co.  v.  Bonner 
[Ala.],   39  So.   619.   ,      ^   ^         ^  ^       ^ 

43  Defendant  pleaded  such  agreement  and 
its    violation    by    plaintiff    and    plaintiff    set 


up  infancy;  demurrer  to  reply  overruled. 
Alabama  Great  So.  R.  Co.  v.  Bonner  [Ala.]  39 
So.   619. 

44.  Boy  of  18  injured  while  employed  as 
section  hand.  Texas  &  P.  R.  Co.  v.  Hervey 
[Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  80,  89  S. 
W.   1095. 

45.  That  the  injury  was  caused  by  a  fel- 
low-servant's negligence  is  no  defense.  Texas 
&  P.  R.  Co.  V.  Hervey  [Tex.  Civ.  App.]  14 
Tex.   Ct.   Rep.    80,    89   S.  W.    1095. 

46.  Action  for  death  of  minor  son.  Vir- 
ginia Iron,  Coal  &  Coke  Co.  v.  Tomlinson 
[Va.]   51  S.  E.   362. 

47.  Texas  &  P.  R.  Co.  v.  Hervey  [Tex. 
Civ.  App.]   14  Tex.  Ct.  Rep.  80,   89  S.  W.  1095. 

48.  For  discussion  of  doctrine  of  proxi- 
mate  cause,    see   Negligence,    4    C.    L.    770. 

49.  See  4  C.  L.  544.  Hansell-Blcock 
Foundry  Co.  v.  Clark,  115  111.  App.  209; 
Baltimore  &  O.  R.  Co.  v.  State  [Md.]  61  A. 
189.  Instruction  erroneous  because  permit- 
ting recovery  upon  a  state  of  facts  which 
did  not  require  a  finding  of  negligence  by 
the  maste.r  causally  connected  with  the  in- 
jury. St.  Louis  &  N.  A.  R.  Co.  v.  MidkifC 
[Ark.]  87  S.  W.  446.  Though  a  master  is 
guilty  of  negligence  per  se  by  violating  a 
statute,  he  is  not  liable  for  an  injury  unless 
such  negligence  is  the  proximate  cause 
thereof.  Nickey  v.  Steuder  [Ind.]  73  N.  E. 
117.  No  recovery  for  failure  to  guard  ripsaw 
unless  it  is  shown  that  its  unguarded  con- 
dition was  proximate  cause  of  injury.  Davis 
V.  Mercer  Lumber  Co.    [Ind.]    73  N.   E.   899. 

50.  When  the  facts  are  undisputed,  what 
constitutes  proximate  and  remote  cause  in 
matters  of  negligence  becomes  a  question 
of  law.  Roots  Co.  v.  Meeker  [Ind.] 
73  N.  E.  253.  If  from  the  testimony, 
from  which  negligence  of  the  defendant  may 
reasonably     be      inferred,      different     minds 
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If  the  ax;t  or  omission  of  the  master  is  one  from  which  he  ought  to  have  antici- 
pated, in  the  exercise  of  ordinary  care,  that  injury  was  liable  to  result,  he  is  liable  for 
an  injury  resulting  therefrom  though  such  injury  is  unusual  and  was  not  in  fact 
foreseen."^  If  an  injury  would  not  have  resulted  but  for  negligence  of  the  master, 
he  is  not  relieved  from  responsibility  by  the  fact  that  an  independent  cause  for 
which  he  was  not  responsible,"*^  such  as  an  act  of  God^'  or  "negligence  of  a  fellow- 
servant,^*  concurred  in  producing  the  injury  or  damage.  These  principles  are 
further  illustrated  by  holdings  grouped  in  the  note.°° 


might  honestly  draw  different  conclusions 
as  to  the  cause  of  the  accident,  that  ques- 
tion is  for  the  jury.  Ferguson  v.  Central 
R.  Co.,  71  N.  J.  Law,  647,  60  A.  382. 

Proximate  cause  held  a  question  for  jury: 
Miner  injured  by  explosion  in  entry.  Moore 
V.  Grachowski,  111  111.  App.  216.  Whether 
defective  hook  caused  chain  and  block  to 
fall.  O'Keefe  v.  Great  Northern  Elevator 
Co.,  93  N.  T.  S.  407.  Whether  slippery  con- 
dition of  ground  or  failure  to  guard  shafting 
was  cause  of  injuries.  Hoveland  v.  Hall 
Bros.  Marine  R.  &  Shipbuilding  Co.  [Wash.] 
82  P.  1090.  Whether  failure  to  stop  cars 
caused  injury  to  brakeman  who  was  coup- 
ling other  cars.  Southern  Const.  Co.  v. 
Hinkle  [Tex.  Civ.  App.]  89  S.  W.  309. 
Whether  insufficient  number  of  men,  or  man- 
ner of  making  repairs  on  shafting,  or  fail- 
ure to  warn,  was  cause  of  Injury.  Hamel 
V.  Newmarket  Mfg.  Co.  [N.  H.]  62  A.  592. 
Whether  belt  was  caused  to  wind  round 
shaft  and  thus  jerk  a  machine  out  of  place 
by  defective  key.  Kalker  v.  Hedden  [-N.  J. 
Err.  &  App.]  61  A.  395.  How  far  defective 
plank  on  trestle  on  which  railroad  employe 
stepped  from  car  contributed  to  his  injury. 
Wazenski  v.  New  York,  etc.,  R.  Co.,  180  N. 
T  466  73  N.  E.  229.  Whether  failure  to 
have  an  attendant  at  a  mine  door  was  the 
proximate  cause  of  injury  to  a  driver  who 
had  to  open  the  door  as  he  drove  through 
and  was  injured  because  he  did  not  stoop 
low  enough.  Indiana  &  C.  Coal  Co.  v.  Neal 
[Ind  App.]  75  N.  B.  295.  Whether  failure 
to  mark  as  dangerous,  and  to  prop,  a  danger- 
ous room  in  a  mine,  as  required  by  Illinois 
mines  act,  was  proximate  cause  of  miners 
injury  Kellyville  Coal  Co.  v.  Strine,  217 
111.  516,  75  N.  B.  375.  Whether  negligence 
of  defendant  in  leaving  a  car  close  to  main 
track  was  cause  of  accident.  Boyce  v.  Wil- 
bur Lumber  Co.,  119  Wis.  642,  97  N.  W.  563. 
Whether  death  of  servant  resulted  from  in- 
juries received  by  getting  caught  in  switch- 
frog  and  struck  by  wheel.  Schroeder  v. 
Chicago  &  N.  W.  R.  Co.  [Iowa]  103  N.  W. 
985  Whether  failure  to  guard  ripsaw  was 
proximate  cause  of  injury  to  employe  who 
slipped  and  fell  upon  it.  Davis  v  Mercer 
Lmber  Co.  [Ind.]  73  N.  B.  899.  Whether 
death  of  brakeman  was  caused  by  unsafe 
condition  of  handhold  on  manhole  of  engine 
tender.  Wood's  Adm'x  v.  Southern  R.  Co. 
[Va.]  52  S.  E.  371.  Whether  fall  of  plaintiff 
from  hand  car  was  caused  by  a  sudden  ap- 
plication of  the  brake  by  another  man  on 
the  car.  Stanley  v.  Chicago,  etc.,  R.  Co. 
[Mo.  App.]  87  S.  W.  112.  Where  engine  left 
the  track  injuring  fireman,  and  it  appeared 
stones  and  gravel  had  been  washed  on  cross- 
ing where  accident  occurred.  Ferguson  v. 
Central  B.  Co.,  71  N.  J.  Law,  647,  60  A.  382. 
Whether  the   opening  of  the  door  of  a  ma- 


chine, through  which  plaintiff  put  his  hand, 
being  thereby  Injured,  was  caused  by  a  de- 
fective condition  of  the  machine,  or  by 
plaintiff's  negligence  or  by  the  act  of  a  fel- 
low-servant. Lack  V.  Hargraves  Mills  [Mass.] 
76  N.  B.  235.  Where  engine  was  derailed, 
injuring  fireman,  as  a  result,  of  a  defect  in 
the  track  caused  by  wreck  of  preceding 
train,  attempted  stop  signals  not  being  suffi- 
cient, whether  the  injury  was  caused  by 
negligence  of  fellow-servants.  Wabash  R. 
Co.    v.    Bhymer    214    111.    579,    73    N.    E.    879. 

51.  A  master  is  liable  for  a  negligent 
breach  of  a  statutory  duty  to  guard  machin- 
ery, if  by  the  exercise  of  reasonable  care  it 
might  have  been  foreseen  that  injury  of 
some  kind  might  be  caused  to  the  operative, 
even  though  the  identical  injury  which  did 
occur,  could  not  have  been  reasonably  an- 
ticipated. Davis  V.  Mercer  Lumber  Co.  [Ind.] 
73  N.  E.  899.  Where  handcar  had  a  defec- 
tive wheel  which  caused  it  to  jar,  thereby 
causing  a  hand  thereon  to  lose  his  balance, 
so  that  he  had  to  jump,  and  the  foreman 
could  not  stop  the  car  in  time  to  avoid 
striking  him  owing  to  a  defective  brake, 
the  defective  brake  might  be  found  the 
proximate  cause  of  the  injury.  Foster  v. 
Chicago,  etc.,  B.  Co.,  127  Iowa,  84,  102  N.  W. 
422.  Inadequacy  of  space  in  which  wares 
were  piled  is  not  shown  to  be  proxima.te 
cause  of  injury  to  servant  on  Whom  a  pile 
of  wares  fell  unless  it  appears  that  a  person 
of  ordinary  prudence  would  have  foreseen 
such  an  injury  as  a  probable  consequence. 
South  Bend  Chilled  Plow  Co.  v.  Clssne  [Ind. 
App.]   74  N.  E.  282. 

52.  Smith  V.  Fordyce  [Mo.]  88  S.  W.  679. 
Where  an  employe,  though  exercising  due 
care,  stumbled  and  fell  on  the  track  so  that 
the  train  crew  could  not  stop  in  time  to 
prevent  injury  to  him,  the  master  was  never- 
theless liable  since  his  servants  had  been 
negligent  in  starting  the  train.  Gulf,  etc., 
B.  Co.  V.  Melville  [Tex.  Civ.  App.]  13  Tex. 
Ct.   Rep.    29,    87   S.   W.   863. 

53.  Though  heavy  rain  storm  be  consid- 
ered act  of  God,  if  rottenness  of  ties  con- 
tributed to  cause  wreck  and  death  of  engi- 
neer, master  would  be  liable.  Gulf,  etc.,  B. 
Co.  V.  Boyce  [Tex.  Civ.  App.]  13  Tex.  Ct.  Rep. 
153,  87  S.  W.  395.  Whether  the  condition 
of  the  ties  did  contribute  to  cause  the  death 
was  for  the  jury.  Id.  Only  such  a  com- 
bination of  circumstances  as  could  not  have 
been  foreseen  and  overcome  by  the  exercise 
of  reasonable  prudence,  care,  and  diligence, 
constitutes  an  act  of  God  which  will  excuse 
discharge  of  the  master's  duty.  Id.  See, 
also.  Negligence,   4  C.  L.  764. 

54.  See  §  3  B,  post.  Where  an  accident 
would  have  been  prevented  by  a  current 
breaker  on  an  electrical  machine,  the  ab- 
sence of  the  current  breaker  was  the  proxi- 
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Contrachial  exemption  from  liability.^" — A  statutory  liability  cannot  be  re- 
stricted by  contract,"  and  contracts  relieving  masters  from  all  common-law  liar- 


mate  cause  of  the  accident  though  negli- 
gence of  a  fellow-servant  was  the  immediate 
cause  of  the  injury.  Kremer  v.  New  York 
Edison  Co.,  102  App.  Div.  433,  92  N.  T.  S.  883. 
I  If  chain  and  block  would  not  have  fallen 
if  hook  had  not  been  defective,  defendant 
was  liable  for  injury  even  though  a  sudden 
jerk  of  the  chain  by  a  fellow-servant  caused 
it  to  fall  when  it  did.  O'Keefe  v.  Great 
Norjihern    Elevator    Co.,    93    N.    T.    S.    407. 

55.     NesUgence    ol    master,    or    one   repre- 
Bcntlng  him,  Iield  proximate  canse  of  Injurr: 
Defective    coupler    held    a    proximate    cause 
of  brakeman's  death.     Turrittin  v.   Chicago, 
etc.,  R.  Co.  [Minn.]  104  N.  "W.  225.     Evidence 
sufficient    to    prove    lack    of    ventilation    as 
cause  of  miner's  death.     Andricus*  Adra'r  v. 
Plnevllle  Coal  Co.  [Ky.]  90  S.  W.  233.     Proxi- 
mate cause  of  Injury  held   to   be   falling   of 
slab   of  earth  caused  by  a  seam  in  a  bank 
opened  by  frost,  plaintiff  being  at  work  on 
a    ledge    below^.     Gibson    v.    Preygang    [Mo. 
App.]    87    S.    W.    3.     Failure    of    freight    con- 
ductor  to   remove    from   the   track   a   heavy 
casting  which   fell   from   a  car  in   his   train 
was  the  proximate  cause  of  the  death  of  the 
fireman  of  a  passenger  train  wrecked  by  the 
casting.     Cincinnati,     etc.,    R.    Co.    v.     Curd 
[Ky.]    89   S.   W.    140.     Cause   of   injury   held 
to  be  collapse  of  scaffold  caused  by  spread- 
ing of  legs  of  trestles  on  which  it  was  built. 
Neves    v.    Green    [Mo.    App.]    86    S.    W.    508. 
Evidence    warranted    finding    that    cause    of 
employe's  death  was  defect  In  scaffold  sup- 
plied   him.     Shore    v,    American    Bridge    Co. 
[Mo.  App.]  86  S.  W.  905.     Evidence  held  suf- 
ficient to  support  finding  that  broken  chain 
supporting  spout  of  water  tank  was  proxi- 
mate   cause    of    fireman's    injury.     Missouri, 
K.   &  T.  R.  Co.  V.   Dickson    [Tex.    Civ.   App.] 
14   Tex.  Ct.   Rep.   229,   90  S.   "W.   507.     Proxi- 
mate cause  of  employe's  being  struck  by  a 
log  while  loading  lumber  held  to  be  failure 
to  keep  man  on  duty  to  signal  engineer  of 
stationary  engine  when  to  start  and  stop  it. 
Aleckson  v.    Erie   R.    Co.,   101   App.   Div.    395, 
91    N.   T.    S.    1029.     Failure   to   warn   boiler- 
maker  held  proximate  cause  of  his_  death  by 
the    falling   of   a   casting   upon   him.     Faith 
V.    New    York,    etc.,    R.    Co.,    109    App.    Div. 
222,  95  N.  Y.  S.  774.     Dangerous  condition  of 
shaft,  the  collar  of  which  was  broken,  leav- 
ing a  projecting  screw,  held  proximate  cause 
of  injury  to  sawyer  who  was  caught  while 
cleaning  sawdust  away  from  the  saw.    Smith 
V.  Mlnden  Lumber  Co.,   114  La.  1035,   38  So. 
821.     Injuries  to  brakeman  who  fell  between 
cars   held  to  have  been  proximately  caused 
by  violation  of  a  rule  requiring  cars  left  on 
sidings  to  be  coupled,  together  with   negli- 
gence of  the  engineer  In  suddenly  stopping 
cars  on  which  brakeman   was  walking.     St. 
Louis  S.  W.  R.  Co.  V.  Pope  [Tex.]  86  S.  W.  5. 
Where    through    negligence   of   employes    of 
defendant,   a  collision  of  cars  was  about  to 
take  place,  and  plaintiff  seeing  only  one  way 
to    escape    from    the    danger,    jumped    away 
across    another    track    and    was    struck    by 
another  train,  the  negligence  of  defendant's 
employes,  which  placed  him  in  the  danger- 
ous   position,    was    the    proximate    cause    of 
his   injury.     Western   &  A.   R.  Co.   v.   Bryant 
[Ga.]    51   S.   E.    20.     Where   employe   slipped 


on  oil  on  the  floor  and  fell  on  machine  and 
was  injured  before  he  could  stop  it,  the 
slippery  condition  of  the  floor  was  not  the 
proximate  cause  of  the  injury,  but  rather 
the  failure  of  the  master  to  instruct  how 
machine  could  be  stopped.  Yess  v.  Chicago 
Brass  Co.,  124  Wis.  406,  102  N.  W.  932. 
Where  windows  of  cab  In  engine  were, 
boarded  up  instead  of  being  replaced,  so  that 
engineer,  in  observing  signals  had  to  get 
close  to  water  gauge,  the  company's  negli- 
gence in  regard  to  the  windows  was  the 
proximate  cause  of  an  injury  inflicted  by  the 
explosion  of  the  water  gauge,  though  there 
was  no  negligence  relative  to  the  condition 
of  the  gauge.  Cleveland,  etc.,  R.  Co.  v.  Pat- 
terson  [Ind.  App.]    75  N.   E.   857. 

IVegrllscnce   of   master   held   not   proximate 
cause:     Lack    of    driver    brakes    on    engine 
was    not   cause   of   loss    of   control    of   train 
where    water   brakes,    shown   to   be    just   as 
good,  were  used.     Denver  &  R.  G.  R.  Co.  v. 
Scott    [Colo.]    81    P.    763.     Evidence    insuffi- 
cient  to   shoTV   that   Injuries   to   operator   of 
"edger"    were  caused  by  defects  in  machine. 
Trigg  V.  Ozark  Land  &  Lumber  Co.,  187  Mo. 
227,   86   S.  W.   222.     Where  door   of  coal   bin 
was  out  of  repair  and  employes  used  rope  to 
fasten    it    and   plaintiff    fell    over    the    rope, 
the  lack  of  repair  of  the  door  was  not  the 
proximate  cause  of  his  Injury,     Chicago,  etc., 
R.   Co.   V.   Jackson    [Tex.   Civ.   App.]    14    Tex. 
Ct.    Rep.    123,    89    S.   W.    1117.     Plaintiff   was 
Injured    while   crew   was    removing   a    hand 
car  from   the   track   to  avoid   collision   with 
an  approaching  train,  the  weight  of  the  car 
being  thrown  upon  him  when  a  fellow-serv- 
ant stumbled  and  lost  his  hold.     The  failure 
of   the    foreman    to    order   the   car    removed 
sooner   was    held   not   to   be    the    proximate 
cause  of  the  Injury.     Andrews  v.  Chicago  & 
G.  W.  R.  Co.  [Iowa]  105  N.  W.  404.     Failure 
of  defendant  to  have  three  brakemen   on   a 
train    was    not    the    proximate    cause    of    a 
brakeman's  death  by  being  caught  between 
the    two    portions    of    a    train    v^hich    had 
parted  and  which  deceased  and  the  conduc- 
tor were  trying  to  join,   since  the  presence 
of  a  third  brakeman  could  not  have  prevent- 
ed  the   accident.     Keefe   v.  New   York,    etc., 
R.    Co.,    109    App.    Div.    180,    95   N.    T.    S.    828. 
Proximate   cause   of  death   of   brakeman    in 
collision  held  to  be  his  own  failure  to  give 
warnings    to    following   train    according    to 
the    rules,    and    not    the    improper    make-up 
of    the    following    train    nor    the    defective 
engine  of  his  own  which  delayed  his  train. 
Driver's   Adm'r  v.   Southern   R.   Co.,   103   Va. 
650,  49  S.  B.  1000.     Failure  to  have  telegraph 
stations   within    10    miles    of   each   other   as 
required     by     statute     held     not     proximate 
cause   of   collision   between    stations,    where 
one     train     was     delayed     by     a     defective 
engine.     Id.     Proximate     cause     of     switch- 
man's    injuries     held     not     defective     con- 
dition of  a  car  which  caused  it  to  run  slow- 
ly, but  his  own  negligence  in  unnecessarily 
getting   on   a    track    where    he    was    struck. 
Terminal  Railroad  Ass'n  v.  Larklns    112  111 
App.     366.     Where     employe     working    near 
unguarded  cogwheels  slipped  on  a  piece   of 
shafting  which  rolled  under  his  feet    and  In 
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bility  are  voi3  as  against  public  policy."'    The  subject  of  releases  is  elsewhere 
treated."" 

(§3)  B.  Tools,  machinery,  appliances,  and  places  for  worTc.'"' — It  is  the  duty 
of  the  master  to  use  ordinary  care  to  furnish  machinery,  tools,  and  appliances"^  which 
are  reasonably  safe  and  suitable"^  for  the  purpose  for  which  they  are  intended  to  be 
used,*'  or  for  a  use  to  which  they  are  customarily  put  by  employes."*  Instrumentali- 
ties of  the  kind  ordinarily  used  by  those  engaged  in  the  same  business  are  reasonably 
safe  witiiin  the  meaning  of  this  rule,"°  which  does  not  require  the  latest,  safest,  or 


trying  to  save  himself  from  a  fall,  put  his 
hand  in  the  cogs,  and  It  appeared  that  he 
might  have  stood  on  a  bare  spot  free  from 
debris,  the  proximate  cause  of  his  Injury 
was  his  slipping,  and  not  a  failure  to  guard 
the  cogs,  as  required  by  Factory  Acts.  Acts 
1899,  p.  234,  c.  142.  Roots  Co.  v.  Meek- 
er [Ind.]  73  N.  E.  253.  Where  an 
employe,  standing  on  a  9  inch  space  be- 
tween the  edge  of  a  trestle  and  the  side  of 
a  car,,  his  duties  requiring  his  presence 
there,  was  knocked  off  by  the  sudden  start- 
ing of  the  car,  the  proximate  cause  of  his 
death  was  not  the  narrowness  of  the  space 
where  he  stood  but  the  sudden  starting  of 
the  train.  Dean  v.  Oregon  K.  &  Nav.  Co., 
38  Wash.  B65,  80  P.  842.  Failure  U>  have 
headlight  on  engine  lighted  and  to  give 
signal  before  starting  it  was  not  shown  to 
be  proximate  cause  of  injury  to  employe 
who  got  off  the  engine  In  the  dark  to  get 
sand  and  fell  down  with  his  hand  on  the 
rail,  where  it  did  not  appear  what  made  him 
fall,  nor  that  the  Injury  would  not  have  oc- 
curred had  the  headlight  been  lighted  and 
the  signals  given.  Walker  v.  Louis-Werner 
Sawmill  Co.  [Ark.]  88  S.  W.  988. 

56.  See  4  C.  L.  B45.  See,  also.  Assumption 
of  Risk,  §  3  F. 

57.  A  contract  which  provides  that  claims 
for  Injuries  shall  be  presented  to  a  railway 
claim  agent  within  30  days,  and  that  a  fail- 
ure to  do  so  shall  bar  the  right  to  sue  there- 
on, violates  the  provision  of  Code  5  2071, 
that  the  liability  imposed  by  that  act  can- 
not be  restricted  by  contract.  Mumford  v. 
Chicago,  etc.,  R.  Co.  [Iowa]  104  N.  W.  1135. 
The  provision  of  Code  §  2071  (imposing  lia- 
bility on  railways  for  negUgence  of  employes 
engaged  In  operation)  that  no  contract  re- 
stricting the  liability  Imposed  by  the  act 
shall  be  valid  or  binding,  is  constitutional. 
Id. 

58.  Johnston  v.  Fargo,  98  App.  DIv.  436, 
90  N.  T.  S.   725. 

Note  I  "This  Is  a  step  in  advance  of  any 
previous  decision  In  this  state.  A  similar 
result  reached  in  Purdy  v.  R.  W.  &  O.  R. 
R.,  125  N.  T.  209,  21  Am.  St.  Rep.  736,  was 
based  on  lack  of  consideration.  In  Kenney 
V.  New  York  C.  R.  Co.,  125  N.  T.  422,  the 
contract  was  overthrown  because  of  the 
absence  of  express  words  releasing  liability. 
In  Alabama,  such  a  stipulation,  being  in 
contravention  of  statutory  provisions,  was 
discredited  as  opposed  to  public  policy.  Hls- 
song  V.  R.  &  D.  R.  Co.,  91  Ala.  514.  The 
English  courts,  notwithstanding  the  exist- 
ence of  the  employers'  liability  statutes, 
permit  a  servant  to  contract  away  his  claim 
for  compensation  in  such  a  case.  Griffith  v. 
Earl  of  Dudley,  9  Q.  B.  Div.  357.  This  right 
is  also   recognized  in  Georgia.     W.   &   A.   R. 


Co.  V.  Strong,  52  Ga.  461." — 5  Columbia  D.  R. 
327 

59.  See  4  C.  D.  1270. 

60.  See   4   C.  L.    546. 

61.  In  New  York  a  scaffold  Is  held  to  ba 
an  appliance,  not  a  place.  Hutton  v.  Hold- 
rook,  C.  &  D.  Contracting  Co.,  139  F.  734. 
Derrick  to  assist  workmen  in  construction 
of  stone  wall  Is  an  appliance  which  it  is  the 
duty  of  the  master  to  maintain  in  a  safe 
condition.  Rinoicottl  v.  O'Brien  Contract- 
ing Co.,  77  Conn.  617,  60  A.  115.  A  box 
used  by  a  railroad-crossing  watchman  as  a 
place  of  shelter  when  not  signaling  trains,  is 
an  appliance  furnished  him  which  it  Is  the 
master's  duty  to  keep  reasonably  safe,  and 
it  Is  a  breach  of  this  duty  to  place  it  so 
near  the  track  that  an  engine  will  strike  it 
in  passing.  Philadelphia,  etc.,  R.  Co.  v. 
Devers   [Md.]   61  A.  418. 

62.  Burns  v.  Ruddock-Orleans  Cypress 
Co.,  114  La.  249,  38  So.  157;  Deckerd  v.  Wa- 
bash R.  Co.  [Mo.  App.]  85  S.  W.  982.  Master 
does  not  guarantee  that  appliances  are  ab- 
solutely safe.  Butler  v.  Frazee,  26  App.  D. 
C.  392.  Railway  company  owes  employes 
duty  of  reasonable  care  to  provide  them 
with  reasonably  safe  appliances,  and  the 
same  degree  of  care  to  keep  such  appliances 
in  that  condition.  Cincinnati,  etc.,  R.  Co.  v. 
Robertson    [C.   C.   A.]    139   F.    519. 

63.  Master  not  liable  where  servant  vol- 
untarily used  scaffold  for  a  purpose  for  which 
It  was  not  Intended.  Lobstein  v.  Sajatovich, 
111  111.  App.  654.  Not  negligence  to  furnish 
iron  shovel  to  man  employed  to  shovel  snow 
on  elevated,  when  work  did  not  require 
contact  with  third  rail,  charged  with  elec- 
tricity. Smith  V.  Manhattan  R.  Co.,  48  Misc. 
393,  95  N.  Y.  S.  529.  No  negligence  with 
respect  to  a  locomotive  bell  cord  where  fire- 
man lost  his  balance  while  ringing  the  bell 
and  the  cord  broke,  allowing  him  to  fall, 
since  the  cord  was  not  Intended  or  required 
to  sustain  any  such  weight.  Illinois  Cent. 
R.  Co.  V.  Mercer  [Ky.]  88  S.  W.  1054.  That 
a  ladder  slipped  on  a  granitoid  floor  did  not 
show  that  it  was  unsafe,  though  it  had  no 
prongs  or  hooks.  Blundell  v.  Miller  Eleva- 
tor Mfg.   Co.,    189   Mo.   552,   88   S.  W.   103. 

64.  Where  handhold  on  manhole  in  en- 
gine tender  was  customarily  used  by  brake- 
men  In  getting  on  and  off  tender,  the  com- 
pany was  under  the  duty  of  using  due  care 
to  keep  It  in  suitable  condition  for  that  pur- 
pose. Wood's  Adm'x  v.  Southern  R.  Co.  [Va.] 
52  S.  E.  371. 

65.  Boop  V.  Laurelton  Dumber  Co..  212 
Pa.  523,  61  A,  1021.  Machinery  and  applian- 
ces should  be  safe  and  suitable  and  such 
as  are  approved  and  in  general  use.  Press- 
ly  v.  Dover  Yarn  Mills  [N.  C]  51  S.  E.  69. 
Employer  must   adopt  and  use  all   approved 
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best  obtainable  to  be  provided.^"  Whether  due  care  in  this  respect  has  been  exercised 
in  a  given  case  is  ordinarily  a  question  of  fact.*'^  The  master,  having  provided 
reasonably  safe  and  suitable  machines  or  appliances,  is  not  liable  for  injuries  re- 


appHances  which  are  in  general  use.  Stew- 
art V.  Van  Deventer  Carpet  Co.,  138  N.  C.  60, 
50  S.  E.  562.  Where  employe  is  injured  by 
use  of  defective  flywheel  in  sawmill,  whicli 
had  been  repaired  and  retained  In  use,  the 
test  of  negligence  is  not  whether  the  fly- 
wheel was  repaired  in  the  ordinary  manner, 
but  whether  it  was  customary  to  use  repair- 
ed flywheels  at  all.  Boop  v.  Laurelton  Lum- 
ber Co.,  212  Pa.  523,  61  A.  1021. 

Contra:  The  test  is  whether  appliances 
furnished  "were  reasonably  safe  and  suitable, 
not  whether  they  are  of  the  character  or- 
dinarily in  use.  Jennings  v.  Edgefield  Mfg. 
Co.    [S.    C]    52    S.    E.    113. 

66.  Wabash  B.  Co.  v.  Burress,  111  111. 
App.  258;  Blundell  v.  Miller  Elevator  Mfg. 
Co.,  189  Mo.  552,  88  S.  W.  103;  Wolf  v.  New 
Bedford  Cordage  Co.  [Mass.]  76  N.  E.  222. 
No  duty  to  adopt  every  new  invention, 
though  an  improvement.  Smith  v.  Pordyce 
[Mo.]  88  S.  W.  679.  Railway  company  does 
not  owe  duty  of  furnishing  latest,  safest, 
or  best  appliances.  Cincinnati,  etc.,  R.  Co. 
v.  Robertson  [C.  C.  A.]  139  F.  519.  Master 
not  bound  to  provide  every  new  appliance 
or  supposed  improvement.  Buttner  v.  South 
Baltimore  Steel  Car  &  Foundry  Co.  [Md.] 
60   A.   597. 

67.  Ctiiestlon  of  negligence  held  one  for 
Jury!  Whether  master  was  negligent  in 
furnishing  a  defective  rail  hook.  Drake  v. 
San  Antonio  &  A.P.R.  Co.  [Tex.]  89  S.  W.  407, 
rvg.  [Tex.  Civ.  App.]  85  S.  W.  447.  Whether 
device  substituted  for  brake  on  drum  of  log- 
loading  appliance  was  unsuitable  and  un- 
safe. Hart  V.  Cascade  Timber  Co.  [Wash.] 
81  P.  738.  Whether  it  was  negligence  to 
furnish  a  block  with  a  sj)liced  rope  too 
large  to  work  through  it  without  a  strain. 
Wallace  v.  Henderson,  211  Pa.  142,  60  A.  574. 
Whether  defendant  negligently  furnished  a 
defective  step  on  a  car.  Smith  v.  Thomson- 
Houston  Elec.  Co.  [Mass.]  74  N.  E.  664.  Op- 
erator of  wire  spring  machine  hurt,  evidence 
tending  to  show  "guides"  defective,  and  that 
operator  had  not  been  instructed  as  to  how 
to  "set  up"  machines.  Peterson  v.  Morgan 
Spring  Co.  [Mass.]  76  N.  E.  220.  Use  of  set 
screw  is  not  negligence  per  se.  Aurora  Boil- 
er Works  V.  Colligan,  1I5  111.  App.  527. 
Court  cannot  assume  that  it  is  negligence 
not  to  have  a  particular  kind  of  brake.  Pier- 
son  Lumber  Co.  v.  Hart  [Ala.]  39  So.  566. 
Evidence  sufficient  to  go  to  jury  on  issue 
whether  master  was  negligent  in  furnishing 
a  maul  not  properly  wedged  on  handle, 
where  the  maul  flew  oft  the  handle  and 
struck  plaintiff.  Deckerd  v.  Wabash  R.  Co. 
[Mo.  App.]  85  S.  W.  982.  Evidence  suffi- 
cient to  go  to  jury  on  issue  whether  belt 
and  pulley  by  which  wool  picking  machine 
was  run  was  defective  by  reason  of  the 
master's  foreman's  negligence.  Lynch  v. 
Stevens  &  Sons  Co.  [Mass.]  73  N.  B.  478. 
Complaint  alleging  negligence  in  having  a 
pilot  on  engine  tender,  which  narrowed 
space  in  which  coupling  had  to  be  done, 
whereby  a  brakeman  was  injured  in  at- 
tempting. In  course  of  his  necessary  duties. 
to  apply  air  to  brakes,  held  to  present  ques- 


tion for  jury.     Moore  v.  Illinois  Cent.  R.  Co. 
[C.  C.  A.]    135  P.   67. 

Master  held  not  negrllgent:  Appliances 
for  loading  hold  of  vessel.  Tydeman  v. 
Prince  Line,  102  App.  Div.  279,  92  N.  T.  S. 
446.  Not  negligence  to  have  a  mangle  of  a 
certain  make  unguarded.  Ward  v.  Daniels, 
114  111.  App.  374.  Step  on  caboose  consist- 
ing of  iron  bar  held  reasonably  safe.  Texas 
&  P.  R.  Co.  V.  Hemphill  [Tex.  Civ.  App.]  86  S. 
W.  350.  Master  not  negligent  in  failing  to 
supply  set  screws  to  hold  plates  in  place, 
while  plaintiff  was  working  on  vault.  Dolan 
V.  Herring-Hall-Marvin  Safe  Co.,  105  App. 
Div.  366,  94  N.  T.  S.  241.  Failure  to  furnish 
engine  of  sufficient  power  to  move  train  on 
schedule  time,  held  not  negligence.  Driv- 
er's Adm'r  v.  Southern  R.  Co.,  103  Va.  650, 
49  S.  E.  1000.  No  recovery  for  injuries 
caused  by  use  of  waste  Instead  of  metal  cap 
to  stop  oil  can,  where  it  was  not  shown 
that  such  use  of  waste  was  negligent  under 
the  circumstances.  Bateman  v.  Atchison, 
etc.,  R.  Co. -[Kan.]  81  P.  190.  The  existence 
on  the 'collar  of  a  revolving  shaft  of  a  small 
set  screw,  having  a  head  Vi  inch  in  diameter 
and  projecting  only  1-16  of  an  inch  held  not 
negligence  as  to  an  employe  whose  duty 
does  not  bring  him  in  contact  with  the  shaft. 
Cowett  V.  American  Woolen  Co.  [Me.]  60  A. 
703.  An  untempered  steel  hammer  not  being 
dangerous  when  used  to  pound  soft  coal,  the 
master  was  not  under  the  duty  of  looking 
out  for  the  safety  of  a  servant  working  near 
another  using  such  a  hammer.  Lynn  v. 
Glucose  Sugar  Refining  Co.  [Iowa]  104  N. 
W.  577.  Evidence  held  not  to  show  any 
defect  in  planer  which  plaintiff  operated. 
Erickson  v.  Cummer  Mfg.  Co.  [Mich.]  12  Det. 
Leg.  N.  194,  103  N.  W.  828.  Evidence  insuffi- 
cient to  show  negligence  in  furnishing  em- 
ployes a  bolt  used  to  hold  a  beam  tempo- 
rarily, where  the  bolt  broke  causing  the 
beam  to  fall,  injuring  plaintiff.  Furber  v. 
Kansas  City  Bolt  Si  Nut  Co.,  185  Mo.  301,  84 
S.  W.  890. 

Master  held  negligent:  Using  engine 
which  was  defective.  Missouri,  etc.,  R.  Co. 
V.  Henserlang  [Tex.  Civ.  App.]  86  S.  W.  948. 
Failure  to  provide  safe  elevator,  or  to  keep 
it  in  repair.  Moylon  v.  McDonald  Co.  [Mass.] 
74  N.  E.  929.  Guard  on  loom  to  prevent 
flying  out  of  shuttles  was  too  long  to  work 
properly.  Chambers  v.  Wampanoag  Mills 
[Mass.]  75  N.  E.  1093.  Failure  to  provide 
safe  brace  for  ladder  on  which  employe 
stood  to  clean  vat.  Haidt  v.  Swift  &  Co. 
[Minn.]  102  N.  W.  388.  Failure  to  guard 
machinery  in  pulp  mill.  Erickson  v.  North- 
west Paper  Co.  [Minn.]  104  N.  W.  291.  Fail- 
ure to  provide  a  safe  step  in  engine  cab  for 
use  of  fireman.  Pry  v.  Great  Northern  R. 
Co.  [Minn.]  103  N.  W.  733.  Failure  to  fur- 
nish safe  and  suitable  "dogs"  to  handle  logs 
while  being  sawed.  Moses  v.  Grant  Lumber 
Co.,  114  La.  933,  38  So.  684.  Recovery  sus- 
tained for  injury  caused  by  breaking  of 
skidder  used  in  loading  cars.  Williams  v. 
Levert  Lumber  &  Shingle  Co.,  114  La.  805. 
38  So.  567.  Arrangement  of  belts  and  pulleys 
which  made  starting  of  machine   dangerous. 
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suiting  from  their  negligent  use  by  an  employe,''^  or  from  their  use  for  a  purpose  for 
which  they  were  not  intended,"'  or  from  the  selection  by  an  employe  of  such  as  axe 
defective,  others,  reasonably  safe,  having  been  provided.'"  Instrumentalities  are 
not  provided  for  the  servant's  use,  within  the  meaning  of  this  rule,  unless  they  are 
placed  where  he  can  control  them  if  he,  not  his  master,  thinks  they  are  needed.'^ 

The  duty  of  the  master  with  reference  to  instrumentalities  applies  to  such  as 
are  used  and  controlled  by  him,  though  owned  by  others.'^  It  does  not  apply  to 
an  instrumentality  not  supplied  by  him.''' 


Stratton  v.  Mattlngly  [Ky.]  89  S.  W.  513. 
Evidence  showed  Injury  caused  by  vibration 
of  saw.  Jancko  v.  West  Coast  Mfg.  &  Inv. 
Co.  [Wash.]  82  P.  284.  Where  saw  "wab- 
bled" and  caused  plaintiff's  hand  to  be 
caught.  Prior  v.  Bggert  tWash.]  81  P.  929. 
Where  evidence  showed  chisel  used  by  plain- 
tiff, a  sliver  from  which  struck  his  eye, 
was  furnished  by  defendant  and  ■was  made 
of  unsuitable  material.  Crilley  v.  New  Am- 
sterdam Gas  Co.,  94  N.  T.  S.  102.  Piledriver, 
a  piece  of  which  was  broken  off  and  struck 
plaintiff,  held  defective.  Hazzard  v.  State, 
108  App.  Div.  119,  95  N.  T.  S.  1103.  Where 
plaintiff  was  directed  to  use  a  stick  in  clean- 
ing rollers  of  a  machine,  a  finding  that  the 
master  ivas  negligent  in  supplying  an  Im- 
proper appliance  was  warranted.  Wilder  v. 
Great  Western  Cereal  Co.  [Iowa]  104  N.  W. 
434.  Evidence  warranted  finding  that  hand 
car  might  have  been  stopped  in  time  to 
avoid  injury  to  hand  who  fell  from  it,  if 
brake  had  been  in  good  condition.  Foster 
V.  Chicago,  etc.,  R.  Co.,  127  Iowa,  84,  102, N. 
W.    422. 

es.  Braunber'g  v.  Solomon,  102  App.  Div. 
330,  92  N.  T.  S.  506.  Where  suitable  smooth 
board  clamps  were  supplied  for  use  in  lacing 
rubber  belts,  and  an  employe  was  careless  in 
adjusting  them  to  the  belt  being  repaired, 
the  master  was  not  liable  for  a  resulting 
Injury.  Standard  Pottery  Co.  v.  Moudy 
[Ind.  App.]  73  N.  E.  188.  Reasonably  safe 
and  suitable  rollers  for  use  in  unloading 
lumber  from  cars  having  been  supplied,  use 
and  application  thereof  are  duties  of  the 
workmen,  and  negligent  use  of  an  unsuit- 
able roller  does  not  warrant  recovery  from 
the  master  for  a  resulting  injury.  Walsh  v. 
Smith,  26  R.  I.  554,  59  A.  922.  Where  the 
master  had  furnished  a  properly  constructed 
machine  and  a  competent  foreman  for  certain 
work  on  a  trestle,  and  proper  instructions 
had  been  given,  he  was  not  liable  for  an  in- 
Jury  resulting  from  the  improper  adjustment 
of  a  snatch-block,  which  caused  the  machine 
to  fall.  McQueen  v.  Delaware,  etc..  R.  Co. 
102  App.  Div.  195,  92  N.  T.  S.  585.  Sufficient 
supply  of  lamps  and  oil  having  been  furnish- 
ed, master  not  liable  for  injury  caused  by 
working  with  only  one  lamp  i.n  hold  of  ship. 
Earle  v.  Clyde  S.  S.  Co.,  92  N.  T.  S.  839. 
Where  the  master  furnished  a  sufficient 
number  of  lights,  and  one  who  did  not  have 
charge  of  the  premises  or  represent  the 
master  directed  that  they  should  be  turned 
out  the  master  was  not  liable.  Zilner  v. 
Robert  Graves  Co.,  94  N.  T.  S.  714.  Employe 
engaged  in  hauling  logs  with  trailing  grabs 
was  injured  because  the  grabs  broke,  not 
on  account  of  defects,  but  because  the  load 
was  too  heavy.  The  employe  himself  select- 
ed   the    logs    to   be   hauled.     Held    no    negli- 


gence   by    the    master    was    shown.     Justice 
V.    Ritter    Lumber    Co.    [Ky.]    89    S.    W.    171. 
60.     Illinois  Cent.  R.  Co.  v.  Mercer  [Ky.]  88 
S.  W.   1054. 

70.  Wolf  V.  New  Bedford  Cordage  Co. 
[Mass.]  76  N.  E.  222.  Master  not  liable  where 
foreman  directed  use  of  hoisting  rope  which 
workmen  objected  to  as  unsafe  and  which 
broke,  injuring  plaintiff,  where  suitable  and 
safe  rope  was  provided  and  could  have  been 
ol3tained  and  used  by  foreman.  Vogel  v. 
American  Bridge  Co,,  180  N.  T.  373,  73 
N.  E.  1.  Master  not  liable  for  supplying  an 
unsafe  steel  frame  for  a  "snubbing  post," 
the  selection  of  the  one  used  being  a  mere 
detail  of  the  employes'  work.  Ebbitt  v. 
Milliken,  92  N.  T.  S.  1033.  Where  defendant 
furnished  a  sufficient  number  of  suitable 
pike  poles  for  handling  telephone  poles,  it 
was  not  liable  for  injuries  to  plaintiff  caus- 
ed by  the  use  of  a  dull  pike  by  plaintiff's 
fellow-servant.  Towne  v.  United  Bleo.  Gas 
&  Power  Co.,  146  Cal.  766,  81  P.  124.  Selec- 
tion of  a  particular  instrumentality  for  a 
mere  detail  of  the  work,  where  suitable  in- 
strumentalities have  been  provided,  is  not 
the  act  of  the  master,  whatever  the  grade 
of  the  servant  making  the  selection.  Hamel 
V.    Newmarket   Mfg.    Co.    [N.    H.]    62    A.    592. 

71.  Hamel  v.  Newmarket  Mfg.  Co.  [N.  H.] 
62  A.   592. 

72.  A  street  railway  company  which  uses 
a  city  bridge  for  its  tracks  thereby  adopts 
such  bridge  as  a  part  of  its  equipment,  and 
if  one  of  its  employes  is  injured  when  in 
performance  of  his  duties,  and  in  the  exer- 
cise of  due  care,  by  reason  of  the  defective 
condition  of  the  bridge,  of  which  it  had  or 
was  charged  with  kno"wledge,  it  would  be 
liable  to  such  employe.  City  of  Indianapolis 
V.  Cauley  [Ind.]  73  N.  E.  691.  Railway 
company  held  liable  for  defect  in  freight 
car  used,  but  not  owned,  by  it.  Wood  v.  Rio 
Grande  Western  R.  Co.,  28  Utah,  351,  79  P. 
182. 

Note:  "The  defense  in  this  case  was  con- 
ducted on  the  theory  that  inasmuch  as  this 
oar  was  the  property  of  another  company,  the 
only  duty  defendant  owed  to  its  employes 
was  that  of  inspection  and  that  no  liability 
could  be  imposed  upon  the  defendant  be- 
cause the  negligence  of  the  car  inspector 
was  the  negligence  of  a  fellow-servant. 
Mackin  v.  B.  &  A.  R.  Co.,  135  Mass.  201: 
Baldwin  v.  C.  R.  I.  &  P.  R.  Co..  50  Iowa, 
680;  Railroad  Co.  v.  Pitzpatrick,  42  Ohio  St. 
318;  Dewey  v.  Railroad  Co.,  97  Mich.  329, 
56  N.  W.  750;  37  Am.  St.  Rep.  348,  22  D.  R.  A. 
292;  Ballou  v.  C,  M,  &  St.  P.  R.,  54  Wis. 
257,  41  Am.  Rep.  31.  By  the  clear  weight 
of  authority,  however,  it  is  held  that  the 
duty  of  the  master  to  furnish  sate  applian- 
ces   is    of    such    a    nature    that    it    cannot    be 
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Temporary  appliances;  seajfolds.''* — In  regard  to  temporary  structures,  such  as 
scaffolds,  built  and  used  by  the  employes  in  the  course  of  their  ordinary  duties,  the 
master  fully  performs  his  duty  by  supplying  a  sufficient  quantity  of  suitable  material, 
and  he  is  not  liable  for  injuries  caused  by  negligent  construction^'  or  failure  to  use 
the  suitable  material  supplied."  But  this  rule  does  not  apply  where  the  structure  used 
is  complicated  and  requires  a  plan  for  its  development  with  the  progress  of  the  work, 
and  is  of  such  a  character  that  the  ordinary  employes  using  it  do  not  understand  it 
nor  appreciate  the  danger  of  using  it."  If  the  master  fails  to  supply  suitable  ma- 
terials,'^ or  if  his  representative  directs  the  use  of  defective  materials''  and  an  in- 
jury results,  he  is  liable  therefor.  If  the  master  undertakes  to  furnish  to  the  em- 
ployes a  completed  structure,  he  owes  them  the  same  degree  of  care  as  in  respect  to 
other  appliances.^" 

In  New  York  a  statute  requires  the  person  who  procures  work  to  be  done  to 
provide  a  scaffold,  or  similar  contrivance  needed  for  such  work,  which  is  safe.*^ 


deleg-ated.  Under  such  decisions  the  fellow- 
servant  rule  would  be  inapplicable.  It  is 
the  duty  of  the  master  to  furnish  safe  cars, 
and  this  duty  extends  not  only  to  those 
owned  by  the  master  but  to  all  those  actu- 
ally used  in  the  business.  Cowan  v.  C.  M. 
&  St.  P.  R.  Co.,  80  "Wis.  284,  50  N.  "W.  180; 
Budge  V.  L.  &  T.  B.  Co.,  108  la,.  349,  32  So. 
B35,  58  Li.  R.  A.  333;  C.  B.  &  Q.  R.  Co.  v. 
Avery,  109  111.  314;  Toungblood  v.  R.  Co.,  60 
S.  C.  9,  38  S.  E.  232,  85  Am.  St.  Rep.  824; 
Bender  v.  B.  Co.,  137  Mo,  240,  37  S.  W.  132; 
St.  Louis  &  S.  B.  B.  Co.  v.  Vallrius,  56 
Ind.  511;  Union  Stockyards  v.  Goodwin,  57 
Neb.  138,  77  N.  W.  357;  T.  P.  B.  Co.  v, 
Archibald,  170  U.  S.  665,  42  I/aw.  Ed.  1188; 
Goodrich  v.  N.  T.  C.  &  H.  R.  R.  Co.,  116 
N.  Y.  398.  The  railroad  company  must  see 
that  the  cars  are  safe  or  refuse  to  take 
them." — 3    Mich.    L.    R.    589. 

73.  Where  a  ladder  was  not  furnished  by 
the  master  but  was  picked  up  by  plaintiff 
on  the  premises  and  used  by  him  in  the 
condition  in  which  he  found  it,  the  master 
was  not  liable  for  an  injury  caused  by  Its 
slipping.  Blundell  v.  Miller  Elevator  Mfg. 
Co.,  189  Mo.  552,  88  S.  W.  103. 

74.  See  4  C.  L.   548. 

75.  Carlson  v.  Haglin  [Minn.]  104  N.  W. 
297.  An  employer  may  leave  to  employes 
the  erection  of  temporary  stagings,  and  if 
he  does  so,  and  is  not  negligent  in  selecting 
such  servants,  he  is  not  liable  if  a  staging 
proves  defective.  Rapson  v.  Leighton 
[Mass.]  73  N.  E.  540.  Where  suitable  ma- 
terials are  furnished  and  servants  construct 
therefrom  a  temporary  staging  in  their  own 
way,  they  assume  the  risk  of  defects  therein. 
Feeiiey  v.  York  Mfg.  Co.  [Mass.]  75  N.  E. 
733.  Where  master  furnished  reasonably 
suitable  materials  in  sufficient  quantities 
for  a  movable  platform  to  be  used  in  build- 
ing railroad  embankment,  and  men  put  it 
together  themselves,  he  is  not  liable  for  an 
injury  resulting  from  its  collapse.  Fukare 
V.  Kerbaugh  [N.  J.  Err.  &  App.]  61  A.  376. 
Where  superintendent  in  charge  of  building 
construction  ordered  a  staging  to  be  mov- 
ed, he  was  under  no  duty  to  inspect  it  after 
it  had  been  moved,  its  construction  being  a 
part  of  the  employes'  work.  White  v.  Un- 
win   [Mass.]   74  N.  B.  924. 

76.  See  4  C.  L/.   549.  n.   69. 

77.  Master  liable  where  complicated  mov- 


able staging  used  in  building  a  grain  ele- 
vator collapsed,  killing  a  man  employed 
thereon.  Carlson  v.  Haglin  [Minn.]  104  N. 
W.   297. 

78.  If  iron  beams  were  used  on  scaffold 
because  wooden  ones  were  not  available,  the 
wooden  ones  being  safer,  the  master  would 
be  liable  for  a  death  caused  by  the  use  of 
iron  beams.  Shore  v.  American  Bridge  Co. 
[Mo.  App.]  86  S.  W.  905. 

79.  As  where  one  who  could  be  found  to 
be  a  superintendent  directed  men  who  w^ere 
building  staging  to  use  a  defective  board. 
Bapson  v.  Leighton  [Mass.]  73  N.  B.  540. 

SO.  Where  master  builds  scaffold  he  must 
use  ordinary  care  to  make  it  reasonably  safe. 
Illinois  Terra  Cotta  Lumber  Co.  v.  Hanley, 
116  111.  App.  369.  Evidence  sufficient  to  war- 
rant finding  that  a  suspended  scaffold  fur- 
nished employe  was  not  reasonably  safe. 
Shore  v.  American  Bridge  Co.  [Mo.  App.]  86 
S.  W.  905.  Prior  use  for  two  weeks  of  a 
staging,  without  Injury,  held  not  to  rebut 
Inference  of  negligence  from  use  of  defec- 
tive board,  which  broke  while  staging  w^as 
being  used.  Rapson  v.  Lelghton  [Mass.]  73 
N.  B.  540.  If  a  completed  structure  is  fur- 
nished by  the  master's  representative,  servants 
may  rely  on  the  presumption  that  the  mas- 
ter has  furnished  one  ■which  Is  reasonably 
safe.  Feeney  v.  York  Mfg.  Co.  [Mass.]  75 
N.  B.  733.  Where  stage  was  built  by  rig- 
gers for  use  of  men  employed  to  load  ves- 
sel, and  foreman  of  latter  looked  at  the 
stage  and  accepted  the  statement  of  the  rig- 
gers that  it  was  safe,  without  further  in- 
spection of  It,  and  it  fell  by  reason  of  its 
negligent  construction,  weak  timbers  be- 
ing used,  the  master  was  liable.  Ingham 
V.  Honor  Co.,  113  La.  1040,  37  So.  963.  Gang 
of  painters  were  required  by  foreman  to 
work  upon  scaffold  previously  erected  by  a 
stranger,  and  while  thus  engaged  the  scaf- 
fold fell  by  reason  of  the  Inherent  weakness 
of  one  of  the  timbers.  Master  liable  for 
injury  sustained  thereby.  Spieker  Co.  v. 
Ferguson,   7  Ohio  C.  C.    (N.   S.)   13. 

81.  Constmetlon  of  New  York  stntnte: 
Under  New  York  Laws  of  1897,  c.  145,  p.  467, 
§§  18,  19,  a  person  procuring  any  kind  of 
labor  in  the  erection,  repairing,  altering,  or 
painting  of  a  house,  building,  or  structure, 
is  required  to  furnish  a  safe  scaffold  or  other 
similar  contrivance  to  be  used  by  such  per- 
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Places  for  worh.^^ — It  is  the  duty  of  the  master  to  use  ordinary  care  to  provide 
a  reasonably  safe  place  of  vi'ork,*^  and  this  duty  includes  provision  of  a  reasonably 
safe  mode  of  entrance  and  exit."    What  constitutes  due  care  in  this  respect  depends 


son.  The  statute  imposes  upon  a  master, 
whose  work  requires  the  use  of  a  scaffold, 
the  absolute  duty  of  furnishing  one  that  is 
safe.  Hutton  v.  Holdrook  Cabot  &  D.  Con- 
tracting Co.,  139  F.  734.  But  it  imposes  no 
liability  where  he  has  furnished  one  which 
Is  safe,  or  safe  materials  from  which  the 
workmen  are  to  build  it  in  the  course  of 
their  work,  and  ■where  an  injury  then  re- 
sults from  its  negligent  use  or  construction 
by  the  workmen  themselves.  Pellow-serv- 
ant  rule  applies  in  such  case.  Hutton  v. 
Holdrook  Cabot  &  Daly  Contracting  Co.,  139 
F.  734.  Defendant's  duty  under  statute  is  to 
erect  safe  scaffold  regardless  of  customary 
manner  of  construction.  Siversen  v.  Jenks, 
102  App.  Div.  313,  92  N.  T.  S.  382.  Certain 
work  on  a  scow  lield  to  constitute  altering 
or  repairing  a  structure,  within  the  statute, 
and  a  platform  used  held  to  be  a  mechanical 
contrivance  furnished  and  erected  by  defend- 
ants. Madden  v.  Hughes,  93  N.  Y.  S.  324. 
Carpenter,  employed  on  erection  of  building, 
was  told  to  get  planking  wherever  he  could, 
and  went  on  a  platform  to  get  lumber  there 
piled,  when  platform  fell.  Held,  master  lia- 
ble. Swenson  v.  Wilson  &  B.  Mfg.  Co.,  102 
App.  Div.  477,  92  N.  T.  S.  849.  Where  lad- 
der broke,  precipitating  deceased  on  a  re- 
volving shaft,  evidence  held  sufficient  to 
warrant  finding  that  statute  had  been  vio- 
lated. McConnell  v.  Morse  Iron  Works  & 
Dry  Dock  Co.,  102  App.  Div.  324,  92  N.  Y.  S. 
477.  Whether  scaffold  furnished  workmen 
employed  to  build  dock  was  safe,  within 
the  meaning  of  the  statute,  held  for  jury. 
Siversen  v.  Jenks,  102  App.  Div.  313,  92  N. 
T.  S.  382.  The  statute  has  no  application  to 
a  staging,  4  to  6  feet  from  the  floor  of  a 
room,  used  to  put  in  fixtures,  and  the  em- 
ployer is  not  liable  for  an  injury  occurring 
in  its  use,  unless  he  would  be  liable  on  com- 
mon law  grounds.  Schapp  v.  Bloomer,  181 
N  T.  125,  73  N.  E.  563.  A  "buggy,"  a  two 
wheeled  mechanical  device  for  moving  heavy 
timbers,  is  not  within  the  terms  of  the  stat- 
ute. Pluckham  v.  American  Bridge  Co.,  93 
N.   Y.   S.    748. 

82.  See  4  C.  L.   551. 

83.  Bndies  v.  Marshall,  3  Ohio  L.  R.  358; 
Spieker  Co.  v.  Ferguson,  7  Ohio  C.  C.  (N.  S.) 
13:  Barnett  &  Record  Co.  v.  Schlapka,  HO  Hi- 
App.  672;  Libby  v.  Banks,  110  111.  App.  330; 
Hansell-Elcock  Foundry  Co.  v.  Clark,  115  III. 
App  209.  Evidence  that  mine  entry  was  in 
"fair"  condition  does  not  prove  it  was  'safe. 
Junction  Min.  Co.  v.  Ench,  111  111.  App.  346. 

Application  of  rule  to  roadbed,  right  of 
way,  and  premises  of  railroad  companies: 
Tracks,  switches,  and  grounds  of  switch- 
ing yards.  Illinois  Terminal  R.  Co.  v. 
Thompson,  112  111.  App.  463.  The  fact  that 
switch  yards  were  rendered  unsafe  by  the 
acts  of  another  company,  allowed  to  use 
them,  did  not  relieve  the  owner  Ft.  Worth 
&  D.  C.  R.  Co.  V.  Smith  [Tex.  Civ.  App.]  13 
Tex.  Ct.  Rep.  34,  87  S.  W.  371.  Duty  as  to 
safe  place  owed  to  section  hand.  Indiana, 
etc  R.  Co.  v.  Otstat,  113  111.  App.  37.  Com- 
pany liable  for  death  of  fireman  caused  by 
presence    of    Ice    near   the    rails.     Neagle    v. 


Syracuse,  etc.,  R.  Co.,  109  App.  Div.  339,  95 
N.  Y.  S.  884.  Railroad  company  must  main- 
tain safe  roadbed,  with  undecayed  and  sound 
crossties.  and  rails  in  proper  position  and 
level.  Fuller  v.  Tremont  Lumber  Co.,  114 
La.  266,  38  So.  164.  Railroad  company  owes 
brakeman  duty  of  ordinary  care  to  provide 
reasonably  safe  roadbed  when  he  is  engag- 
ed in  shifting  cars.  Smith  v.  Boston  &  M. 
R.  Co.  tN.  H.]  61  A.  359.  Failure  to  use  due 
care  to  prevent  landslides  in  railroad  cuts 
would  render  company  liable  to  servant  in- 
jured by  a  landslide.  Fisher's  Adm'r  v. 
Chesapeake  &  O.  R.  Co.  [Va.]  52  S.  E.  373. 
Recovery  for  death  of  brakeman  sustained 
where  death  was  caused  by  a  low  bridge 
striking  him  while  on  a  car,  the  telltale 
being  too  high  to  give  warning.  Taliaferro 
V.  Vicksburg,  etc.,  R.  Co.  [La.]  39  So.  437. 
Duty  of  railroad  company  with  respect  to 
switching  yards  used  by  it  are  the  same  as 
if  it  owned  such  yards.  Illinois  Terminal  R. 
Co.  V.  Thompson,  112  111.  App.  463.  Where  a 
hand  car  struck  torpedoes  on  the  track  and 
plaintiff's  Intestate  was  thrown  oft  the  car 
and  killed,  a  finding  that  leaving  the  tor- 
pedoes on  the  track  was  negligence  was 
warranted.  Illinois  Cent.  R.  Co.  v.  Leisure's 
Adm'r  [Ky.]  90  S.  W.  269.  Railway  com- 
pany is  not  negligent  in  placing  posts  of 
coal  chute  close  to  track,  making  it  dan- 
gerous for  a  person  to  ride  by  on  a  car, 
when  it  is  necessary  to  place  them  there 
and  employes  are  properly  warned  of  the 
danger.  Mobile  &  O.  R.  Co.  v.  Vallowe,  214 
111.  124,  73  N.  B.  416.  A  railway  tunnel,  so 
far  completed  that  a  temporary  track  has 
been  laid  in  it  which  Is  only  a  few  inches 
from  the  regular  grade,  is  a  completed  place 
within  the  rule  that  due  care  must  be  used 
to  render  it  reasonably  safe.  Recovery  sus- 
tained where  plaintiff  was  injured  by  rock 
falling  on  him  from  side  of  the  tunnel.  Mc- 
Rae  V.  Erickson  [Cal.  App.]  82  P.  209.  Find- 
ing that  railway  company  was  negligent 
in  furnishing  a  safe  place  to  work  warrant- 
ed where  it  appeared  that  roadbed  in  front 
of  station  was  made  in  part  of  rubbish  and 
sweepings,  and  that  water  from  the  roof 
was  permitted  to  flow  on  the  track,  and  that 
a  brakeman  slipped  on  such  place  while  mak- 
ing a  coupling  and  was  injured.  Atchison, 
etc.,  R.  Co.  V.  Stanley  [Kan.]  81  P.  176. 
Complaint  held  suflloient  which  set  out  fail- 
ure to  maintain  track  in  safe  condition,  and 
that  culvert  was  inadequate  and  built  of 
poor  material  and  that  defendant  had  not 
warned  engineer  of  danger.  Western  R.  of 
Ala.  V.  Russell  [Ala.]  39  So.  311.  Since  a 
railroad  company  must  use  ordinary  care  to 
keep  its  track  reasonably  safe,  an  instruc- 
tion requiring  culverts  to  be  maintained  in 
such  condition  as  to  take  care  of  rain 
storms  such  as  may  reasonably  be  antici- 
pated is  proper,  whether  or  not  Rev.  St.  1895, 
art.  4436,  imposing  substantially  the  same 
duty,  is  for  the  protection  of  employes. 
Gulf,  etc.,  R.  Co.  V.  Boyce  [Tex.  Civ.  App.] 
13  Tex.  Ct.  Rep.  153.   87  S.  W;  395. 

84.     Haber   v.   Jenkins   Rubber   Co.    [N.   J. 
Err.  &  App.]  61  A.  382. 
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upon  the  nature  of  the  work/°  and  the  question  is  usually  one  of  fact.'°     The  rule 
that  it  is  the  master's  duty  to  provide  a  reasonably  safe  place  is  held  not  to  apply 


85.  Master  assumes  obligation  to  provide 
servant  a  reasonably  suitable  and  safe  place 
to  work,  having  reference  to  the  kind  of 
■work  he  is  engaged  In.  Erickson  v.  Mon- 
son  Consol.  Slate  Co.  XMe.]  60  A.  70S.  The 
law  only  requires  reasonable  care  to  pro- 
ride  a  place  as  safe  as  the  character  of  the 
work  will  permit,  where  the  servant,  by  the 
exercise  of  care,  can  perform  his  "work  "with 
safety,  subject  only  to  the  risks  necessarily 
incident  to  the  work.  Zeigenmeyer  v. 
Charles  Goetz  Lime  &  Cement  Co.  [Mo.  App.] 
88  S.  W.  139. 

86.  Whether  master  wa8  negllg'eiit  as  to 
providing  place  of  Trorlt  held  for  jury. 
Kalker.v.  Hedden  [N.  J.  Err.  &  App.]  61  A. 
395.  "Where  defendant  left  ditch  along 
track  open  and  unguarded.  Hebert  v.  Inter- 
state Iron  Co.  [Minn.]  102  N.  W.  451.  Where 
a  board  fell  from  a  scaffold  upon  plaintiff, 
working  underneath  it,  the  only  apparent 
cause  being  the  jarring  and  vibration  caus- 
ed by  a  stationary  engine.  lesief  v.  New 
York,  etc.,  R.  Co.,  102  App.  Div.  168,  92  N. 
T.  S.  342.  Employe  injured  by  bank  of  earth 
falling  on  him  while  working  on  foundation, 
blasting  during  the  noon  hour  having  loos- 
ened the  soil.  Kohout  v.  Newman  [Minn.] 
104  N.  W.  764.  Whether  guard  rail  was 
properly  placed  with  reference  to  other  rail. 
Hynson  v.  St.  Louis  S.  W.  R.  Co.  [Tex.  Civ. 
App.]  13  Tex.  Ct.  Rep.  44,  86  S.  W.  928. 
Whether  construction  and  erection  of  column 
which  fell  on  plaintiff  was  negligent.  Han- 
sell-EIcock  Foundry  Co.  v.  Clark,  214  111. 
399  73  N.  B.  787.  Whether  construction  and 
location  of  coal  chute  and  tracks  was  negli- 
gent. Mobile  &  O.  R.  Co.  v.  Vallowe,  115 
111  App.  621.  Whether  master  was  negligent 
in  allowing  mill  floor  to  become  oily  and 
slippery.  Mundhenke  v.  Oregon  City  Mfg. 
Co  [Or.]  81  p.  977.  Evidence  held  to  raise 
issue  whether  premises  were  properly  light- 
ed. Chicago,  etc.,  R.  Co.  v.  Jackson  [Tex. 
Civ.  App.]  13  Tex.  Ct.  Rep.  123,  89  S.  W.  1117. 
It  is  not  negligence  as  a  matter  of  law  for 
a  master  to  have  work  on  a  sprinkler  system 
done  by  an  independent  contractor  m  a 
room  where  a  loom  operator  was  at  work. 
Smith  V.  Naushon  Co.,  26  R.  1.  578,  60  A.  242. 

Master  held  negllsent:  Defendant  negli- 
gent in  leaving  hole  in  temporary  floor  un- 
guarded and  in  not  warning  servants.  Mer- 
ril  V.  Pike  [Minn.]  102  N.  W.  393.  Negli- 
gence to  allow  mine  to  become  dangerous 
through  lack  of  proper  ventilation.  Andri- 
cus'  Adm'r  v.  Pineville  Coal  Co.  [Ky.]  90  S. 
W.  233.  Mining  company  liable  for  injuries 
caused  by  accumulation  of  gas  due  to  im- 
proper ventilation.  Western  Coal  &  Min.  Co. 
V.  Jones  [Ark.]  87  S.  W.  440.  Miner  re- 
covered for  injuries  caused  by  explosion  in 
mine  when  mine  boss  made  a  negligent  in- 
spection and  reported  the  mine  safe  when  it 
was  not  so.  Mt.  Nebo  Anthracite  Coal  Co.  v. 
Williamson  [Ark.]  84  S.  W.  779.  Electric 
companies  must  keep  wires  perfectly  insu- 
lated at  places  where  linemen  are  required 
to  go  to  perform  their  duties.  Recovery  for 
death  of  lineman  killed  by  electric  shock. 
Paducah  R.  &  Light  Co.  v.  Bell's  Adm'r,  27 
Ky.  L.  R.  428,  85  S.  W.  216.  Recovery  for 
injury  from  defective  window  of  which  mas- 


ter had  notice,  but  servant  had  not.  Macon 
County  Tel.  Co.  v.  West,  116  111.  App.  435. 
Cutting  a  large  hole  in  the  floor  of  a  dress- 
ing room  used  by  employes,  and  failing  to 
guard  it,  was  gross  negligence.  Day  v.  Em- 
ery-Bird-Thayer  Dry  Goods  Co.  [Mo.  App.] 
89  S.  W.  903.  Negligence  to  have  an  un- 
guarded electric  fan  so  close  to  place  where 
man  had  to  work  that  there  was  danger  of 
'^is  coming  in  contact  with  it.  Fouts  v. 
Swift  &  Co.  [Mo.  App.]  SS  S.  W.  167.  Mas- 
ter liable  where  superintendent  of  repairs 
-in  building  ordered  a  pier,  built  to  sustain 
floors,  used  before  cement  in  it  was  dry,  in 
consequence  of  which  it  collapsed.  Nugent 
V.  Cudahy  Packing  Co.,  126  Iowa,  517,  102 
N.  W.  442.  Flat  cars  used  in  hauling  gravel 
had  forked  stakes  on  the  sides  in  which 
side  boards  were  placed  while  cars  were  be- 
ing unloaded  and  were  returning  to  pit.  A 
workman  leaning  on  a  plank  was  injured 
because  one  end  was  not  in  the  fork  but 
merely  rested  on  standard,  and  hence  fell. 
Held,  master  liable.  Brimer  v.  Chicago,  etc., 
R.  Co.,  109  Mo.  App.  493,  85  S.  W.  653.  Mas- 
ter liable  where  plaintiff  carrying  molten 
metal  stepped  into  a  hole  which  had  just 
previously  been  dug  in  pathway  used  by 
him,  he  not  having  been  notified.  San  An- 
tonio Foundry  Co.  v.  Drish  [Tex.  Civ.  App.] 
85  S.  W.  440.  Recovery  for  injury  caused  by 
failure  to  use  reasonable  care  to  keep  rock 
quarry  reasonably  safe.  Norfolk  &  W.  R. 
Co.  V.  Coffey  [Va.]  52  S.  E.  367.  Where  boy 
of  11  employed  as  a  sweeper  in  a  factory 
was  Injured  because  the  waste  box  was 
dangerously  near  machinery.  Willis  v. 
Cherokee  Falls  Mfg.  Co.  [S.  C]  51  S.  E.  538. 
Defendant  liable  where  plaintiff  was  Injured 
while  at  work  on  barge  by  hot  water  from 
steamship  which  was  being  cooled  by  de- 
fendant. Corrigan  v.  Oceanic  Steam  Nav. 
Co.,  94  N.  T.  S.  19.  Master  liable  for  not 
providing  safe  place  where  whip  of  boy, 
employed  to  drive  hogs,  caught  on  over- 
head revolving  shaft  left  unguarded.  Cal- 
loway v.  Agar  Packing  Co.  [Iowa]  104  N.  W. 
721.  The  owner  of  a  lumber  yard  who  al- 
lows lumber  to  be  piled  in  a  dangerous  man- 
ner is  guilty  of  actionable  negligence, 
though  the  piling  was  originally  done  by 
servants  for  whose  negligence  he  would  not  be 
liable.  Brooks  v.  Joyce  Co.,  127  Iowa,  266, 
103  N.  W.  91.  Where  an  employe  was  in- 
jured by  the  falling  of  a  crust  of  a  pile  of 
ore  from  which  he  was  removing  ore,  evi- 
dence held  to  tend  to  show  that  master 
was  negligent  in  not  removing  such  crust. 
Illinois  Steel  Co.  v.  Olste,  214  111.  181,  73  N. 
B.  422.  Where  employe  was  repairing  ele- 
vator doors,  and  was  obliged  to  work  while 
standing  partly  inside  the  elevator,  and  the 
employer  neither  caused  the  elevators  to 
stop  running  nor  provided  an  adequate  sys- 
tem of  warnings,  a  finding  of  negligence  in 
providing  a  place  to  work  was  justified. 
Western  Elec.  Co.  v.  Hanselmann  [C.  C.  A.] 
136  F.  564.  Evidence  showing  that  a  loose 
stone  was  left  on  a  sloping  embankment 
near  plaintiff's  place  of  work,  sufficient  to 
=ihow  negligence.  Perry-Matthews-Buskirk 
■Stone  Co.  v.  Speer  [Ind.  App.]  73  N.  E.  933 
Master     held     not     negligent:     Defendant 
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■where  the  work  consists  in  making  a  dangerous  place  safe,*^  nor  where  the  place  is, 
for  some  other  reason,  inherently  dangerous,'^  and  necessarily  changes  from  time  to 
time  as  the  work  progresses,^"  nor  where  the  servant  is  employed  to  make  his  own 
place  in  which  to  work.""     There  can  be  no  recovery  for  failure  of  the  master  to 


held  not  negrlig-ent  In  lighting  factory. 
Chisholm  v.  Donovan  [Mass.]  74  N.  B.  652. 
That  floor  was  worn  uneven,  not  breach  of 
master's  duty  to  provide  safe  place.  Mc- 
Laughlin V.  Atlantic  Mills  [R.  I.]  61  A.  42. 
No  negligence  of  master  shown  where  em- 
ploye, digging  post  holes,  was  injured  by 
fall  of  pile  of  bricks  on  the  other  side  of  a 
lattice  fence.  Meixner  v.  Philadelphia, 
Brewing  Co.  [Pa.]  60  A.  259.  Employer  not 
liable  where  piece  of  brick  dropped  by  ma- 
sons fell  through  a  window  aperture  and 
struck  plaintiff.  Roth  v.  Bccles,  28  Utah, 
456,  79  P.  918.  Evidence  insufficient  to  sup- 
port charge  that  freight  elevator  and  guards 
of  elevator  shaft  were  not  reasonably  safe 
and  suitable  for  boy  employed  to  sweep. 
Purcell  V.  Tennent  Shoe  Co.,  187  Mo.  276,  86 
S.  W.  121.  Evidence  insufficient  to  warrant 
finding  that  crowded  condition  of  table,  as 
alleged,  caused  in.1ury  to  plaintiff.  Smith 
V.  Hammond  Packing  Co.  [Mo.  App.]  85  S.  W. 
625.  Evidence  did  not  show  negligence  of 
defendant  where  plaintiff  was  struck  by  rock 
sliding  down  hill  in  a  quarry,  and  plaintiff 
himself  said  he  had  observed  the  slope  and 
had  not  noticed  any  dangerous  condition  like- 
ly to  result  in  an  accident  such  as  that 
which  occurred.  Thompson  v.  California 
Const.  Co.  [Cal.]  82  P.  367.  Master,  work- 
ing clay  bank,  held  not  negligent  m  not 
removing  top  or  keeping  watchmaji  to  give 
warning  of  a  landslide,  the  nature  of  the 
bank  being  such  that  a  landslide  would  not 
reasonably  be  anticipated.  Reilly  v.  Troy 
Brick  Co.,  94  N.  T.  S.  576.  Where  gangway 
connecting  two  floors,  one  of  which  was 
higher  than  the  other,  had  long  been  main- 
tained without  side  rails,  no  accidents  hav- 
ing occurred,  cleats  being  used  on  the  gang- 
way to  prevent  slipping,  failure  to  have 
hand  rails  was  not  negligence  Baker  v. 
Empire  Wire  Co..  102  APP-  Div.  125,  92  N.  T. 
S  ?55  Where  building  burned  and  brick 
vault  shaft  was  left  standing,  it  being  ap- 
parently sound,  failure  of  the  Person  m 
chlrge  of  salvage  work  to  raze  the  shaft 
was  not  a  breach  of  his  duty  to  furnish  his 
TmBloyes  a  safe  place.  Gans  Salvage  Co.  v 
Ivmer^Md.]  62  A.  155.  Where  the  amoun 
of  nlht  in  a  mill  at  the  time  a  machinist 
was  festing  rollers  was  the  same  as  when 
he  had  repaired  and  restarted  the  machin- 
ery want  of  sufficient  light  was  not  action- 
able negligence  warranting  a  recovery  for 
an  inlufv  to  the  machinist's  fingers  while 
mak^g  the  test.  Carey  v.  Samuels  &  Co. 
[Kv.]   88  S.  W.  1052. 

87.  Jennings  v.  Ingle  [Ind.  App.]  73 
N  B  945.  As  where  experienced  car- 
penter was  sent  to  re-enforce  shoring 
of  dangerous  embankment.  Henson  v.  Ar- 
mour Packing  Co.  [Mo.  App.]  88  S.  W.  166 
Railway  company  not  liable  for  failure  to 
provide  safe  place,  where  employe  was  kill- 
ed by  stone  from  mountain  side  while  en- 
gaged in  clearing  away  from  track  debris 
from  a  landslide.  Florence,  etc.,  R.  Co.  v. 
Whipps    tC.   C.    A.]    138   P.   13. 

88.  As    where    employe    is  -hired   to   blast 


in  mine  and  Is  required  to  inspect  for  un- 
°xploded  charges.  Poorman  Silver  Mines  v. 
Devling  [Colo.]' 81  P.  252.  Rule  as  to  duty 
to  provide  safe  place  not  applicable  where 
work  consisted  of  tearing  out  interior  of 
building.  Barrett  v.  Reardon  [Minn.]  104  N. 
W.  309.  The  ordinary  rule  as  to  the  mas- 
ter's duty  held  not  applicable  where  serv- 
£i,nt  was  at  work  removing  earth  from  a 
bank,  he  being  on  a  ledge  with  a  bank  of 
earth  and  other  workmen  above  him,  since 
the  place  of  work  was  inherently  dangerous 
and  was  constantly  being  changed  by  the 
work  being  done.  Gibson  v.  Freygang  [Mo. 
App.]  87  S.  W.  3. 

Contra!  That  a  place  of  work  is  inherent- 
ly dangerous  does  not  relieve  the  master 
from  tlie  duty  of  exercising  ordinary,  care 
to  keep  it  reasonably  safe  in  view  of  the 
circumstances.  Illinois  Steel  Co.  v.  Olste, 
116  111.  App.  303.  The  duty  to  provide  a  rea- 
sonably safe  place  applies  where  the  work 
consists  in  wrecking  buildings  damaged  by 
<ire  but  is  to  be  considered  in  view  of  the 
work  to  be  done.  Pressed  Steel  Car  Co.  v. 
Herath.   110  111.   App.   596. 

8».  Poorman  Silver  Mines  v.  Devling 
[Colo.]  81  P.  252.  As  where  employes  are 
engaged  in  laying  a  track.  Meehan  v.  St. 
T^ouis,  etc.,  R.  Co.  [Mo.  App.]  90  S.  W.  102. 
Where  servant  was  engaged  in  tearing  down 
a  trestle,  the  place  of  work  was  necessarily 
dangerous  and  changed  as  his  work  pro- 
gressed, hence,  he  was  not  entitled  to  the 
nrotection  of  the  rule  as  to  a  safe  place. 
Gravson-McLeod  Lumber  Co.  v.  Carter  [Ark.] 
88  S.  W.  597.  Where  the  place  of  work, 
as  a  rock  quarry,  is  constantly  changing 
in  character,  and  the  dangers  are  as  readily 
observable  by  the  servant  as  by  the  master, 
the  master  is  not  liable  for  injuries  unless 
he  knew  of  the  causal  defects,  or  ought  to 
have  known,  or  urged  the  servant  to  stay 
after  such  knowledge.  Thompson  v.  Cali- 
fornia Const.  Co.  [Cal.]  82  P.  367.  Where 
in  course  of  construction  of  building  plain- 
tiff was  ordered  to  assist  another  in  remov- 
ing certain  timbers,  and  was  injured  by  the 
falling  of  a  truss  on  which  he  stood,  which 
had  not  been  placed  in  a  permanent  posi- 
tion, the  master  was  not  liable  for  failure 
to  provide  a  safe  place  or  negligently  order- 
ing such  work  to  be  done.  McEIwaine-Richards 
Co.  V.  Wall  [Ind.]  76  N.  E.  408.  The  mas- 
ter is  not  required  to  furnish  a  safe  place 
where  the  danger  is  temporary  only,  and 
when  it  arises  from  the  hazard  and  prog- 
ress of  the  work  itself.  Master  not  liable 
for  injury  to  quarryman  struck  by  rock 
thrown  by  a  blast,  the  usual  warning  hav- 
ing been  given.  Zeigenmeyer  v.  Charles 
Goetz  Lime  &  Cement  Co.  [Mo.  App.]  88  S.  W. 
139. 

90,  The  place  of  work  being  the  result  of 
labor  for  which  he  was  employed,.  Poorman 
Silver  Mines  v.  Devling  [Colo.]  81  P.  252. 
Complaint  which  alleged  that  a  stone  in  a 
quarry  was  in  a  dangerous  condition,  liable 
to  fall,  and  that  defendant  knew  of  the  dan- 
ger and  deceased  was   ignorant  thereof,   was 
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maintain  tlie  place  in  a  reasonably  safe  condition  when  that  duty  devolved  on  the  in- 
jured employe/^  or  where  the  place  was  rendered  unsaie  by  the  act  of  a  third  per- 


son." 


Inspection;  repairs;  hnowledge  of  defects.^^ — The  master's  duty  is  not  fully 
performed  by  providing  reasonably  safe  tools  and  appliances  and  a  reasonably  safe 
place;  he  must  use  ordinary  care  to  maintain  them  in  such  condition,'*  and  the  duty 
of  maintenance  necessarily  includes  that  of  reasonable  inspection''  and  repair."" 
Whether  due  care  in  this  respect  has  been  used  in  a  given  instance  is  a  question  of 
fact"''  to  be  determined  by  reference  to  the  character  of  the  place  or  appliance,  the 
length  of  time  it  has  been  used,  and  the  nature  of  such  use."'  Wliere  the  nature  of 
the  business  requires  it,  a  system  of  inspection  should  be  provided,"'  which  should  re- 


not  demurrable  on  the  theory  that  it  showed 
p.  place  of  work,  not  furnished  by  the  master 
but  created  by  the  servant.  Black's  Adm'r 
V.  Virginia  Portland  Cement  Co.  [Va.]  51  S. 
E.  831. 

91.  Operator  of  printing-  press  whose  duty 
It  was  to  prevent  accumulation  of  paper 
around  the  press  could  not  recover  from  the 
master  if  that  condition  caused  his  injury. 
Newport  News  Co.  v.  Beaumeister  [Va.]  52 
S.  E.   627. 

92.  Master  not  liable  w^hen  place  is  made 
unsafe  by  servants  of  an  Independent  con- 
tractor. Penner  v.  Vinton  Co.  [Mich.]  12 
Det.  Legr.  N.  381.  104  N.  W.  385. 

93.  See  4  C.  L.   548,  552. 

94.  RincicottI  v.  O'Brien  Contracting'  Co., 
77  Conn.  617,  60  A.  115;  Deckerd  v.  Wabash 
R.  Co.  [Mo.  App.]   85  S.  W.  982. 

95.  Rincicotti  v.  O'Brien  Contracting  Co., 
77  Conn.  617,  60  A.  115;  Lee  v.  St.  Louis,  etc.,  R. 
Co.  [Mo.  App.]  87  S.  "W.  12.  Transfer  com- 
pany which  switched  cars  for  milling  com- 
pany not  relieved  from  liabiity  for  injury  to 
a  brakeman,  caused  by  boards  left  on  the 
car  by  the  milling  company,  since  it  was  the 
duty  of  the  transfer  company  to  inspect  its 
cars  and  see  that  they  were  reasonably  safe. 
Campbell  v.  Railway  Transfer  Co.  [Minn.] 
104  N.  W.  547.  Rev.  St.  Ariz.  1901,  par.  2767, 
making  corporations  liable  for  negligence  of 
employes,  provided  the  corporation  had  pre- 
vious notice  of  the  Incompetency,  careless- 
ness, or  negligence  of  the  employe  in  ques- 
tion, does  not  change  the  common-law  duty 
of  the  master  to  inspect,  nor  the  rule  that 
such  duty  is  non-delegable.  Bl  Paso  &  S.  W. 
R.  Co.  V.  Vigard  [Tex.  Civ.  App.]  13  Tex.  Ct. 
Rep.  443,  88  S.  W.  457. 

Rule  not  applicable:  Defendant,  consignee 
of  coal  unloaded  in  its  sheds,  did  not  owe  its 
servants  engaged  in  unloading  the  duty  to 
inspect  the  cars  on  which  the  coal  was  ship- 
ped. Dunn  v.  Boston  &  N.  St.  R.  Co.  [Mass.] 
75  N.  E.  75. 

96.  Defendant  held  not  to  have  kept  guy 
wires  on  derrick  in  reasonable  state  of  re- 
pair. Rincicotti  v.  O'Brien  Contracting  Co., 
77  Conn.  617,  60  A.  115.  Evidence  sufficient 
to  show  injury  caused  by  want  of  proper  re- 
pairs on  folding  machine.  O'Neil  v.  Ginn 
[Mass.]  74  N.  E.  668.  Allowing  belt  to  be- 
come worn  and  out  of  repair  so  that  it  shift- 
ed from  one  pulley  to  another  and  automatic- 
ally started  a  machine  which  plaintiff  was 
cleaning,  held  a  breach  of  master's  duty. 
Petrarca  v.  Quldnick  Mfg.  Co.  [R.  L]  61  A. 
648. 


97.  Care  of  ordinarily  prudent  person  is 
test  whether  it  was  negligence  not  to  make 
an  Inspection,  or  whether  inspection  made 
was  sufficient.  Texas  Short  Line  R.  Co.  v. 
Waymire  [Tex.  Civ.  App.]  13  Tex.  Ct.  Rep. 
907,  89  S.  "W.  452.  V/hether  master  was  neg- 
ligent In  allowing  ladder  to  become  defective, 
held  for  Jury.  Carroll  v.  Metropolitan  Coal 
Co.  [Mass.]  75  N.  E.  84.  Whether  defendant 
was  negligent  In  allow^lng  bolts  which  held 
crane  support  to  become  weak,  causing  crane 
to  fall,  for  jury.  Harris  v.  Putnam  Mach. 
Co.  [Mass.]  74  N.  E.  287.  Whether  a  reason- 
able Inspection  of  freight  elevator  \rould 
have  disclosed  a  defect  was  for  the  jury. 
Finnegan  v.  Winslow  Skate  Mfg.  Co.  [Mass.] 
76  N.  E.  192.  What  sort  of  inspection  of 
elevator  was  required  was  for  jury.  In- 
str'uction  as  to  expert  testimony  held  erro- 
neous as  limiting  province  of  jury.  Starer  v. 
Stern,  100  App.  DIv.  393,  91  N.  T.  S.  821. 
Where  brakeman  was  injured  by  the  giving 
way  of  a  handhold  owing  to  the  loss  of  a 
nut,  whether  the  inspection  of  the  car  had 
been  sufficient  to  relieve  the  master  was  for 
the  Jury.  Bl  Paso  &  S.  W.  R.  Co.  v.  Vizard 
[Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  443,  88  S.  W. 
457.  Evidence  showed  negligence  of  defend- 
ant in  inspecting  poles  on  ■which  light  trim- 
mer had  to  work.  Dawson  v.  Law^rence 
Gaslight  Co.  [Mass.]  74  N.  E.  912.  Where 
foreman  examined  a  soaffold  and  told  -work- 
men to  go  ahead  and  use  it,  master  w^as 
liable  for  injuries  caused  by  defects  in  it. 
Condon  v.  Schoenfleld,  114  111.  App.  468.  If 
mine  owner  trimmed  roof  after  a  blast  and 
had  no  knowledge  of  a  loose  rock.  It  w^ould 
not  be  liable  for  injury  caused  by  rock  fall- 
ing. Abbott  V.  Marion  Min.  Co.  [Mo.  App.] 
87  S.  W.  110.  Ship  held  to  have  used  due 
care  in  inspecting  a  cable  used  to  unload 
vessel.  The  Tresco,  128  F.  780.  Where  the 
customary  manner  of  testing  and  inspecting 
bolts  as  used  by  the  manufacturer  was 
shown,  and  no  better  method  was  suggested, 
the  inspection  could  not  be  held  negligent. 
Purber  v.  Kansas  City  Belt  &  Nut  Co.,  185 
Mo.  301,  84  S.  W.  890. 

98.  Finnegan  v.  Samuel  Winslow  Skate 
Mfg.  Co.   [Mass.]  76  N.  E.  192. 

99.  The  duty  of  inspection  cannot  be  prop- 
erly discharged  without  providing  some  sys- 
tem of  inspection.  Crawford  v.  United  R.  & 
Elec.  Co.  [Md.]  61  A.  287.  If  an  employe  is 
injured  through  a  want  of  inspection,  evi- 
dence of  a  lack  of  any  system  of  inspection 
is  evidence  of  negligence.  Chambers  v. 
Wampanoag  Mills  [Mass.]  75  N.  B.  1093. 
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quire  timely  inspection/  and  safe  custody  of  the  thing  inspected  during  any  sub- 
stantial interval  between  its  inspection  and  its  use.^  It  must  appear  that  an  in- 
spection was  made  by  a  competent  servant'  who  exercised  due  care.'  A  master  is 
not  liable  for  injuries  resulting  from  defects  of  which  he  had  no  notice*  and  which 
a  reasonable  inspection  would  not  have  disclosed ;''  but  notice  will  be  presumed  if  the 
defect  is  one  which  such  aa  iaspection  would  have  disclosed,'  though  actual  notice. 


1.  Crawford  v.  United  R.  &  Elec.  Co., 
[Mo.]  61  A.  287;  Bndres  v.  Marshall,  3  Ohio 
L.  R.   358. 

2.  Defendant  liable  for  injury  to  street 
car  conductor,  owing  to  broken  handhold, 
where  car  was  inspected  about  2:30  a.  m. 
and  left  standing  on  track  In  the  street,  un- 
guarded and  unlighted  for  several  hours. 
Crawford  v.  United  R.  &  Bleo.  Co.  [Md.]  61 
A.   287. 

3.  Southern  Kansas  R.  Co.  v.  Sage  [Tex.} 
84  S.  "W.   814. 

4.  Mueller  v.  La  Prelle  Shoe  Co.,  109  Mo. 
App.  506,  84  S.  "W.  1010.  Knowledge  of 
defective  condition  of  switch  necessary  to 
make  company  liable  If  switch  was  reason- 
ably safe  when  put  in.  Cleveland,  etc.,  R. 
Co.  V.  Snow  [Ind.  App.]  74  N.  B.  908.  In- 
struction that  defendant  must  be  shown  to 
have  actual  or  implied  knowledge  of  alleged 
defect  in  furnace,  held  proper.  Bannon  v. 
Bufealo  Union  Furnace  Co.,  109  App.  Div;  324, 
95  N.  T.  S.  891.  Slvidence  insufBcient  to  show 
that  master  had  knowledge  of  dangerous 
condition  of  roof  in  mine  entry.  Choctaw, 
etc..  R.  Co.  V.  O'Nesky  [Ind.  T.]  90  S.  "W.  300. 
Mere  proof  that  a  defective  swivel  was  used 
is  not  proof  that  the  master  had  notice  of 
the  defect,  the  master  having  made  no  per- 
sonal use  of  the  swivel.  George  Doyle  &  Co.  v. 
Hawkins,  34  Ind.  App.  514,  73  N.  E.  200. 
Where  defect  In  machine  which  caused  Injury 
had  existed  only  a  few  minutes  before  the 
Injury  occurred,  and  no  notice  had  been 
given  anyone  except  a  fellow-servant,  the 
master  was  not  liable.  Hughes  v.  Russell, 
93  N.  T.  S.  307.  Evidence  of  defendant's 
knowledge  of  a  defect  in  a  machine  sufficient 
to  take  issue  of  negligence  to  jury.  Franke 
v.  Hanly,  215  111.  216,  74  N.  B.  130.  Recovery 
for  injuries,  caused  by  vicious  horse  furnish- 
ed servant,  where  evidence  showed  master 
knew  horse  was  vicious  and  had  tried  to 
get  rid  of  her.  Farmer  v.  Cumberland  Tel. 
&  T.  Co.  [Miss.]  38  So.  775.  Nonsuit  errone- 
ous where  evidence  showed  defective  con- 
dition of  saw  was  reported  to  foreman,  who, 
with  this  knowledge,  put  boy  to  work  at 
It  Sink  V.  THe  Sikes  Co.,  134  F.  144.  To  re- 
cover from  a  railway  company  for  Injuries 
to  an  employe  from  being  struck  by  a  pole 
near  the  track,  proof  that  the  railway  com- 
pany participated  In  placing  the  pole  where 
It  was  is  unnecessary,  where  It  appears  that 
the  company  had  actual  or  Implied  notice  of 
the  pole  and  continued  to  run  Its  trains  with- 
out change.  South  Side  EL  R.  Co.  v.  Nesvig, 
214  111.  463,  73  N.  E.   749. 

5.  Evidence  held  to  show  that  a  proper 
Inspection  of  the  wheel  of  a  tender  had  been 
made  and  that  a  defect  which  caused  It  to 
break  was  one  not  discoverable  by  the  use  of 
ordinary  care.  Hover  v.  Chicago,  etc.,  R.  Co. 
[Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  57,  89  S. 
"W.  1084.  Wbere  plaintiff  was  Injured  by 
breaking  of  a  stone  which  had  an  Invisible 

6  Curr.  Law. — 35. 


defect,  and  the  plaintiff  had  the  same  op- 
portunity to  Inspect  as  the  master,  and  the 
master  had  made  an  inspection  through  his 
agent,  there  was  no  liability.  Bedford 
Quarries  Co.  v.  Turner  [Ind.  App.]  75  N.  E. 
25.  Telephone  company  not  liable  for  injur- 
ies to  lineman,  who  fell  because  of  defect  in 
a  cross  arm,  where  the  defect  was  not  one 
which  a  careful  Inspection  would  disclose. 
Southern  Bell  Tel.  &  T.  Co.  v.  Starnes  [Ga.] 
50  S.  B.  343.  Master  not  liable  for  Injury 
caused  by  falling  of  bricks  from  wall  in 
engine  room  where  wall  was  well  built  and 
the  defect  was  an  unusual  one,  not  observ- 
able by  the  use  of  ordinary  care.  Snowdale 
v.  United  Box  Board  &  Paper  Co.  [Me.]  61 
A.  683.  Evidence  Insufficient  to  show  de- 
fect in  walk  had  existed  so  long  that  defend- 
ant was  charged  with  notice.  Dolan  v.  New 
York  Sanitary  Utilization  Co.,  93  N.  T.  S. 
217.  Defect  in  car  couplers  not  being  visi- 
ble, a  plaintiff  injured  because  of  such  defect, 
while  making  a  coupling,  must  show  that  the 
master  had  notice  of  the  defect  or  would 
have  had  notice  If  he  had  exercised  ordinary 
care.  Buttner  v.  South  Baltimore  Steel  Car 
&  Foundry  Co.  [Md.]  60  A.  597.  Failure  to 
inspect  being  the  breach  of  duty  speciflcally 
relied  on,  plaintiff  must  show  that  the  defec- 
tive condition  which  caused  the  injury  would 
have  been  discovered  by  such  an  examina- 
tion as  it  was  the  master's  duty  to  make  un- 
der the  circumstances.  George  Doyle  &  Co. 
V.  Hawkins,  34  Ind.  App.  514,  73  N.  E.  200. 
Where  draft  chain  parted,  allowing  ore  car 
in  mine  to  go  down  grade  and  strike  plaintiff, 
evidence  that  there  was  a  flaw  in  the  bro- 
ken link,  not  discoverable  before  the  break, 
was  Insufficient  to  show  the  master  negli- 
gent. Diamond  Coal  &  Coke  Co.  v.  Allen  [C. 
C.   A.]    137   F.    705. 

6.  Master  Is  presumed  to  know  unsafe 
conditions  surrounding  place  of  work.  Riv- 
erton  Coal  Co.  v.  Shepherd,  111  III.  App.  294. 
Knowledge  of  a  latent  defect  in  an  appliance 
is  imputed  to  the  master  unless  he  can  show 
that  he  would  not  have  discovered  it  by  the 
exercise  of  ordinary  care.  Jennings  v. 
Edgefield  Mfg.  Co.  [S.  C]  52  S.  B.  113.  Mas- 
ter liable  where  reasonable  inspection  would 
have  disclosed  hole  in  saw  fender,  through 
which  a  piece  of  wood  flew,  striking  opera- 
tor Burns  v.  Ruddock-Orleans  Cypress  Co., 
114  La.  247,  38  So.  157.  Railway  company 
liable  for  defects  which  a  reasonable  inspec- 
tion of  cars  would  disclose;  not  liable  for  such 
as  are  not  discoverable  by  such  Inspection. 
Belt  R.  Co.  V.  Confrey,  111  111.  App.  473. 
Master  liable  for  defective  condition  of  shaft 
which  caused  injury,  when  he  knew  or  ought 
to  know  its  condition.  Smith  v.  Minden 
Lumber  Co.,  114  La.  1035,  38  So.  821.  Find- 
ing that  defendant  negligently  furnished  an 
unsafe  place  warranted,  where  It  appeared 
that  defendant  knew  that  the  insulation  on 
wires  by  which  power  was  transmitted  to  the 
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in  accordance  with  rules  of  the  master,  has  not  been  given.''  Actual  or  implied  no- 
tice will  not  render  a  master  liable  unless  he  has  had  a  reasonable  time  to  warn  the 
servant  or  make  repairs.*  Ordinarily,  the  servant  is  under  no  duty  to  inspect  his 
appliances  or  place  of  work,  but  may  rely  on  the  assumption  that  the  master  has  per- 
formed his  duty  with  respect  thereto  f  but  this  is  not  the  rule  with  respect  to  ap- 
pliances made  by  the  servant^"  or  under  his  complete  control,^^  or  which  it  is  a  part 
of  his  duty  to  keep  in  repair.^''  The  servant  is  charged  with  notice  of  a  defect  dis- 
coverable by  the  use  of  ordinary  care  in  tlie  performance  of  his  usual  duties^^  and 
he  should  report  such  defects  to  the  master,^*  unless  the  latter  already  has  actual  or 
implied  knowledge  thereof.' "*  The  master  cannot  escape  liability  on  the  ground 
that  it  was  the  servant's  duty  to  make  certain  repairs,  when  the  appliance  was  known 
to  be  defective  when  furnished,^^  or  when  the  making  of  repairs  by  the  servant  has 
been  prevented  by  the  master.^' 


mill  had  been  destroyed,  so  that  certain  lead 
pipes  became  charged  with  electricity  by 
which  employe  was  killed.  Irish  v.  Union 
Bag-  &  Paper  Co.,  92  N.  T.  S.  695.  The  doc- 
trine that  a  master  is  not  liable  for  Injuries 
resulting  from  latent  defects  In  machinery, 
bought  by  him  complete  from  a  reputable 
maker,  has  no  application  to  a  case  ■where  a 
temporary  staging  "was  furnished  which  was 
unsafe  and  the  defects  in  which  could  have 
been  discovered  by  ordinary  care,  Feeney  v. 
York  Mfg.  Co.  [M^s.]  75  N.  B.  733.  Evidence 
held  sufficient  to  show  that  engine  had  not 
been  inspected,  that  a  proper  inspection 
would  have  disclosed  a  defect  in  the  shaker 
bar,  and  that  this  defect  was  the  proximate 
cause  of  Injuries  to  a  fireman  who  fell  off  the 
engine  when  the  bar  gave  way.  Missouri, 
etc.,  R.  Co.  V.  Lynch  [Tex.  Civ.  App.]  14  Tex. 
Ct.  Rep.  237,  90  S.  W.  511. 

7.  To  charge  a  railway  company  with  no- 
tice of  a  defective  car,  notice  need  not  neces- 
sarily be  given  to  the  official  designated  in 
its  rules  for  that  purpose.  Chicago  &  A. 
R.  Co.  V.  Walters,  217  111.  87,  75  N.  B.  441. 

8.  Mine  operator  not  liable  for  Injury 
caused  by  defect  in  mine  roof  unless  he  knew 
of  the  defect  In  time  to  have  repaired  it  be- 
fore the  accident.  Abbott  v.  Marion  Min.  Co. 
[Mo.  App.]  87  S.  W.  110.  A  master  is  not 
negligent  in  failing  to  repair  until  a  sufficient 
length  of  time  has  elapsed,  after  actual  or 
constructive  notice  of  the  defect,  to  enable 
him  to  make  the  repairs  or  notify  the  serv- 
ant of  the  danger.  Malott  v.  Sample  [Ind.] 
74  N.  E.   245. 

9.  Macon  County  Tel.  Co.  v.  West,  116  111. 
App.  435;  Peck  v.  Peck  [Tex.]  87  S,  W.  248. 
Duty  to  inspect  engine  held  to  rest  on  com- 
pany, not  on  fireman.  Missouri,  etc.,  R.  Co. 
V.  Lynch  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  237, 
90  S.  W.  511.  Duty  to  inspect  rope  used  with 
tackle  held  to  devolve  on  master,  not  on  serv- 
ant. Texas  Short  Line  R.  Co.  v.  Waymire' 
[Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  907,  89  S.  W. 
452.  Servant  need  not  make  critical  examin- 
ation of  place  of  work  but  may  assume  It  is 
reasonably  safe.  Barnett  &  Record  Co.  v. 
Schlapka,  110  111.  App.  672.  A  derrick  used 
in  building  a  stone  wall  is  not  an  appliance 
which  it.  is  a  servant's  duty  to  keep  in  repair. 
Rincicotti  v.  O'Brien  Contracting  Co.,  77 
Conn.  617,  60  A.  115.  No  duty  on  part  of 
employe  to  carefully  inspect  a  belt  when  its 
condition  was  not  such  that  it  would  not  be 


proper  to  use  it  under  any  circumstances. 
Southern  Cotton  Oil  Co.  v.  Dukes,  121  Ga.  787, 
49  S.  B.    788. 

10.  Where  master  furnished  suitable  ma- 
terials and  left  work  of  making  molding 
flasks  to  workmen.  It  .was  not  his  duty  to 
inspect  the  flasks  so  made.  Lielshman  v. 
Union  Iron  Works   [Cal.]   83  P.  30. 

11.  Employe  who  was  in  complete  control 
of  kettle  used  in  candy  making,  and  had 
full  opportunity  to  discover  defects,  and  knew 
that  the  inspection  by  the  foreman  was  only 
a  superficial  one,  could  not  recover  for  In- 
juries caused  by  an  explosion-  of  the  kettle. 
Hollingsworth  v.  National  Biscuit  Co.,  [Mo. 
App.]    88    S.    W.    1118. 

12.  If  the  duty  to  repair  Is  a  mere  detail 
of  the  work  of  the  servant  using  an  appli- 
ance, the  master  is  not  liable  for  a  failure 
to  keep  In  proper  repair.  Grams  v.  Reiss 
Coal  Co.  [Wis.]  102  N.  W.  586.  While  it  is 
not  ordinarily  incumbent  on  the  employe  to 
ascertain  whether  appliances  furnished'  by 
the  master  are  safe  and  suitable,  yet  where 
It  is  his  duty  to  keep  appliances  In  repair,  by 
the  terms  of  his  contract,  he  cannot  recover 
for  injuries  caused  by  a  lack  of  repair.  Keys 
V.  Winnsboro  Granite  Co.  [S.  C]  51  S.  B.  549. 

13.  A  painter  is  under  the  duty  of  inspect- 
ing the  scaffold  used  by  him,  but  need  only 
exercise  reasonable  care  and  may  recover 
for  Injuries  caused  by  a  defect  not  discover- 
able by  him  by  the  exercise  of  such  care,  but 
which  was  known  or  should  have  been 
known  to  the  master.  George  Weldemann 
Brewing  Co.  v.  Wood,  27  Ky.  L.  R.  1012,  87  S. 
W.   772. 

1^  It  Is  the  duty  of  a  servant  In  charge 
of  a  machine  to  report  defects  which  may 
occur  at  any  time,  and  knowledge  of  defects 
discoverable  by  the  use  of  ordinary  care 
while  using  it  will  be  Imputed  to  him.  Neg- 
ligence In  reporting  defects  or  in  failing  to 
discover  them  will  preclude  a  recovery. 
Buey's  Adm'x  v.  Chess  &  Wymond  Co.,  27  Ky. 
L.  R.   198,   84  S.  W.   563. 

15.  It  is  not  the  duty  of  a  miner  to  report 
to  the  operator  the  presence  of  gas  in  the 
mine  when  the  operator  knew  or  ought  to 
have  known  of  Its  presence.  Mt.  Nebo  An- 
thracite Coal  Co.  v.  Williamson  [Ark.]  84  S. 
W.   779. 

le.  Jennings  v.  Edgefield  Mfg  Co  rs  C 1 
52  S.   E.   113.  •    L   .      .J 

17.     The  claim  that  a  defect  in  a  machine 
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Statutes.^^ — The  Federal  automatic  coupler  aat  applies  only  to  cars  engaged  in 
interstate  commerce.^^  Holdings  under  various  statutes,  relating  to  appliances  or 
the  place  of  work,  are  grouped,  by  states,  in  the  note.^" 


was  one  which  the  servant  should  have  reme- 
<J.ied  himself  cannot  be  made  T^here  the  ser- 
vant has  tried  to  repair  It  but  has  been  un- 
able to  get  the  necessary  materials,  and  the 
master  has  assured  him  that  it  would  be  safe 
to  procfeed  until  he  had  made  repairs.  An- 
derson V.  Sleropian  [Cal.]  81  P.  521. 

18.  See  4  C.  L.    549. 

19.  Automatic  coupler  act  inapplicable 
where  fireman  was  injured  in  switching 
operations  in  yards,  there  being  no  evidence 
that  cars  switched  were  engaged  in  inter- 
state commerce.  Rosney  v.  Erie  R.  Co.  [C. 
C.  A.]    135   P.  311. 

20.  Arkansas:  Kirby's  Dig.  §  5340,  relat- 
ing to  the  ventilation  of  mines,  requires 
that  air  should  be  carried  to  every  place  in 
the  mine  where  men  are  required  to  work 
and  that  the  entire  mine  shouid  be  free  from 
gas.  Western  Coal  &  Min.  Co.  v.  Jones 
[Ark.]    87    S.    W.    440. 

Illinois;  Mining  companies  must  perform 
common-law  as  well  as  statutory  duties. 
Junction  Min.  Co.  v.  Enoh,  111  111.  App.  346. 
Any  conscious  violation  of  the  Illinois  min- 
ing law  is  a  willful  violation  within  the 
meaning  of  that  act.  The  presence  of  an 
evil  intent  is  not  necessary.  Under  Laws 
1899,  p.  324,  §  33.  Kellyville  Coal  Co.  v. 
Strine,  217  111.  516,  75  N.  B.  375;  Riverton 
Coal  Co.  V.  Shepherd,  111  111.  App.  294.  No- 
tice to  mine  manager  and  mine  examiner, 
or  to  either,  is  notice  to  the  owner  within 
the  meaning  of  the  statute.  Id.  The  pur- 
pose of  Kurd's  Rev.  St.  1903,  p.  1261,  e.  93, 
§  19,  cl.  "e,"  requiring  permanent  mine  doors 
to  be  so  arranged  as  to  close  automatically, 
was  not  only  to  secure  proper  ventilation 
but  also  to  prevent  injury  to  miners  in  clos- 
ing them.  Madison  Coal  Co.  v.  Hayes,  215 
111.  625,  74  N.  E.  755.  A  door  intended  to  be 
maintained  so  long  as  coal  is  mined  in  that 
part  of  the  mine  is  a  "permanent  door,' 
within  the  statute,  without  regard  to  the 
amount  of  coal  to  be  mined.  Id.  Whether 
a  doorway  is  a  "principal  doorway"  within 
cl  "f  "  which  requires  that  an  attendant  be 
placed  at  all  such  dorways,  is  a  question  of 
fact.  Id.,  afg.  116  111.  App.  94.  A  statute  of 
Illinois  provides  that  it  shall  be  unlawful 
for  a  mine  owner  to  employ  as  mine  mana- 
ger any  person  who  has  not  been  given  a 
certificate  of  competency  by  the  state  board 
of  examiners.  A  miner  in  the  employ  of 
defendant  mining  company  was  killed 
through  negligence  of  a  licensed  mine  man- 
ager. Held  that  defendant  was  not  reliev- 
ed from  liability  arising  from  defaults  of  its 
manager.  Pulton  v.  Wilmington  Star  Min. 
Co.,  133  P.  193. 

Note:  Following  is  a  comment  on  Pulton 
V.  Wilmington  Star  Min.  Co.,  supra:  "In 
selecting  a  manager  the  mine  owner  is  re- 
stricted to  a  limited  class  of  men — those 
who  have  been  declared  competent  by  the 
state.  It  was  argued  that  in  thus  restrict- 
ing the  employer's  choice  and  compelling 
him  to  employ  one  of  a  class,  the  legislative 
intent  must  have  been  to  exempt  the  own- 
er from  the  defaults  of  such  managers.  The 
general  rule  is  that   'when  a  person  or  cor- 


poration is  compelled  by  law  to  employ  an 
individual  in  a  given  matter,  no  liability  at- 
taches for  his  tortious  or  negligent  acts.' 
Durkin  v.  Kingston  Coal  Co.,  171  Pa.  193,  33 
A.  237,  50  Am.  St.  Rep.  801,  29  L.  R.  A.  808; 
Williams  v.  Thacker  Coal  Co.,  44  W.  Va.  599. 
30  S.  E.  107,  40  L.  R.  A.  812.  Similarly  it 
has  been  held  that  a  ship  owner  is  not  lia- 
ble for  injuries  arising  from  the  fault  of  a 
compulsory  pilot  (Homer  Ramsdell  Co.  v. 
La  Compagnie  Generale,  182  U.  S.  406,  45 
Law.  Ed.  1155;  Crisp  v.  Steamship  Co.,  124  P. 
748);  and  that  a  city  is  not  liable  for  de- 
fault of  a  contractor  when  it  is  compelled 
to  let  contracts  to  the  lowest  bidder.  James 
V.  City  of  San  Prancisco,  6  Cal.  529,  65  Am. 
Dec.  526.  The  Pederal  court  refused  to  fol-, 
low  these  cases  but  adopted  the  rule  as  laid 
down  in  Consolidated  Coal  Co.  v.  Seniger, 
179  111.  370,  53  N.  E.  733,  and  Riverton  Coal 
Co.  V.  Shepherd,  207  111.  395,  on  the  theory 
that  the  certificate  of  the  examiners  was 
mere  prima  facie  evidence  of  competency. 
This  case  was  differentiated  from  those  in 
which  the  master  is  compelled  to  employ  a 
certain  individual.  Here  he  may  choose  from 
a  class.  This  class,  if  the  examinations  are 
properly  conducted,  must  embrace  all  the 
competent  men  in  the  profession.  The  mine 
owner  would  be  restricted  to  the  employ- 
,  ment  of  such  men  for  mine  managers  even 
at  common  law." — 3  Mich.  L.  R.   415. 

Indiana:  Burns'  Ann.  St.  1901,  §  70871, 
requiring  machinery  of  certain  kinds 
to  be  guarded,  does  not  apply  to  an 
emery  belt,  a  spark  from  which  flew 
off  and  struck  plaintiff  in  the  eye.  La 
Porte  Carriage  Co.  v.  Sullender  [Ind.)  75  N. 
E.  277.  Pailure  to  guard  a  ripsaw,  which  it 
was  possible  and  practicable  to  guard,  is 
negligence.  Davis  v.  Mercer  Lumber  Co. 
[Ind.]  73  N.  E.  899.  Pailure  to  provide  a 
belt  shifter  is  not  a  violation  of  Burns'  Ann. 
St.  1901,  §  7087i,  unless  the  factory  inspector 
has  required  one  to  be  supplied.  Robertson 
V.  Pord  [Ind.]  74  N.  E.  1.  Directing  drivers 
to  open  and  close  mine  doors  is  not  a  com- 
pliance with  Burns'  Ann.  St.  1901,  §  7487, 
requiring  an  attendant  to  be  assigned  to 
each  door.  Indiana  &  C.  Coal  Co.  v.  Neal 
[ind.  App.]  75  N.  E.  295.  Employes  are  en- 
titled to  protection  given  by  the  statute, 
if  observed,  and  may  recover  for  its  viola- 
tion, even  though  the  injury  did  not  re- 
sult   from    improper    ventilation.     Id. 

Kentucky:  A  violation  of  Ky.  St.  1903, 
§  2731,  requiring  mine  owners  or  operators 
to  provide  suitable  and  efficient  ventilation 
in  mines,  is  negligence  per  se  as  to  a  miner 
injured  by  such  violation.  Andricus'  Adm'r 
V.  Pineville  Coal  Co.    [Ky.]   90  S.  W.  233. 

Massachiisetts ;  Since  an  appliance  does 
not  become  a  part  of  the  "ways,  works  or 
machinery"  until  it  has  become  a  part  of 
the  permanent  structure  or  plant,  a  master 
is  not  liable  under  St.  1887,  p.  899,  c.  270,  §  1, 
where  an  employe  is  injured  by  the  falling 
of  a.  casting  which  he  is  preparing  to  at- 
tach to  an  elevator  gate.  Nye  v.  Dutton 
[Mass.]  73  N.  E.  654.  Hatchway,  being  a 
part   of  a  vessel's    equipment,    is   not   a   part 
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(§3)  C.  Methods  of  worTc,  rules  and  regulations.^^ — ^Wliether  a  method  of  do- 
ing the  work  provided  by  the  master  is  reasonably  safe  depends  upon  the  character 
of  the  work  and  the  danger  to  be  apprehended.^*  The  question  is  usually  one  of 
fact  for  the  jury.*^    Failure  to  provide  a  sufficient  number  of  servasts  to  do  the 


of  a  stevedore's  "ways,  works  and  machin- 
ery" under  Rev.  Laws,  c.  106,  ,§  71,  cl.  1. 
Hyde  v.  Booth  [Mass.]  74  N.  B.  337.  "Where 
longshoreman  himself  placed  a  section  of  a 
hatchway  in  such  a  position  that  it  would 
bear  no  weight,  the  stevedore  "was  not  lia- 
ble for  the  injury  resulting  therefrom  under 
Rev.  Laws,  c.  106  §  71,  cl.  2.  Id.  Tempo- 
rary staging,  furnished  complete  to  em- 
ployes, is  no  part  of  the  "ways,  w^orks  and 
machinery."  Feeney  v.  York  Mfg.  Co. 
[Mass.]  75  N.  B.  733.  But  a  recovery  may  be 
had  under  the  statute  if  employes  are  negli- 
gently ordered  to  use  an  unsafe  temporary 
staging.  Id.  Where  servants  took  two  lad- 
ders furnished  them  and  tied  them  together, 
the  extension  ladder  so  used  was  not  a 
part  of  the  defendant's  ways,  works  and 
machinery,  and  defendant  was  not  liable  for 
an  injury  caused  by  the  breaking  of  the 
rope  used.  Higgins  v.  Higgins  [Mass.]  74 
N.  E.  471.  Bvidence  regarding  belt  and  pul- 
ley of  machine  held  sufficient  to  go  to  jury 
on  issue  whether  foreman  nad  notice  of  a 
defect  which  he  failed  to  remedy,  under 
Rev.  Laws,  c.  106,  §  71,  cl.  1.  Lynch  v. 
Stevens  &  Sons  Co.  [Mass.]  73  N.  B.  478. 
Cars  on  which  coal  is  shipped  are  not  a  part 
of  the  "ways,  works  or  machinery"  of  the 
consignee  on  whose  premises  the  coal  is  un- 
loaded, and  the  consignee  is  not  liable  to  his 
servants  for  injuries  caused  by  defects  there- 
in. Dunn  V.  Boston  &  N.  St.  R.  Co.  [Mass.] 
75  N.  E.  75.  Rev.  Laws,  c.  Ill,  §§  203,  209, 
prohibiting  railroad  companies,  while  mov- 
ing traffic,  from  using  cars  not  equipped 
with  automatic  couplers,  does  not  apply  to  a 
car  being  taken  to  the  repair  shop  to  be  re- 
paired. Taylor  v.  Boston  &  M.  R.  Co.  [Mass.] 
74  N.   B.   591. 

HIssoutI:  Failure  to  guard  pulleys  and 
belts  which  could  have  been  guarded,  as  re- 
quired by  Rev.  St.  1899,  §  6433,  is  negligence 
per  se.  Stafford  v.  Adams  [Mo.  App.]  88  S. 
W.  1130.  Rev.  St.  1899,  §  8822,  requiring 
mine  owners  to  keep  a  sufficient  supply  of 
timber  on  hand  for  the  propping  of  work- 
ings when  necessary,  does  not  make  such 
owners  Insurers,  but  places  on  them  a  high 
degree  of  care  commensurate  with  the 
danger.  McDaniels  v.  Royal  Min.  Co.,  110 
Mo.   App.    706,    85   S.  "W.    679. 

New  Yorki  Laws  1897,  p.  480,  c.  415, 
does  not  require  shafting  8  feet  above  the 
floor  to  be  guarded.  Soialo  v.  StefEens,  94  N. 
T.  S.  305.  Master  not  liable,  under  Laws 
1886  p.  629,  c.  409,  as  amended  by  Laws 
1892'  p.  1372,  o.  673,  §  8,  for  failing  to  guard 
a  revolving  shaft  15  feet  above  the  floor 
which  could  be  reached  only  by  a  ladder. 
Dillon  V.  National  Coal  Tar  Co.,  181  N.  T.  215, 
73  N.  B.  978.  Under  Laws  1899,  p.  353,  c. 
192,  8  81.  providing  that  machinery  shall  be 
kept  guarded,  failure  to  replace  guards  ren- 
ders the  master  liable,  though  the  superin- 
tendent ordered  them  replaced,  an(i  the  serv- 
ant so  ordered  failed  to  do  so.  McManus  v. 
St.  Regis  Paper  Co.,   94  N.  T.  S.   932. 

PennsylTanlat     Mining    act    June    2,    1891,^ 


requiring  the  presence  of  an  attendant  at 
mine  doors  to  prevent  their  being  kept  open 
longer  than  is  necessary,  has  reference  only 
to  proper  ventilation  of  the  mine,  and  im- 
poses no  duty  to  employes  "who  use  the 
doors.  Allen  v.  Kingston  Coal  Co.,  212  Pa. 
54,    61   A.    572. 

Washlneton:  Failure  to  provide  belt 
shifters,  as  required  by  Laws  1903,  p.  40,  c. 
37,  §  1,  Is  negligence  per  se.  Whelan  v. 
Washington  Lumber  Co.  [Wash.]  83  P.  98. 
Since  a  failure  to  guard  cog  w^heels,  in  vio- 
lation of  Laws  1903,  p.  40,  c.  37,  §  1,  is  negli- 
gence per  se,  an  instruction  that  it  was  the 
employer's  duty  to  provide  appliances  to  pre- 
vent injury  "so  far  as  this  could  possibly 
be  done"  was  not  prejudicial.  Hansen  v. 
Seattle  Lumber  Co.  [Wash.]  83  P.  102.  Fail- 
ure to  guard  swiftly  revolving  shafting, 
having  couplings  on  "which  clothing  "was  lia- 
ble to  be  caught,  was  violation  of  Laws  1903, 
c.  37.  Hoveland  v.  Hall  Bros.  Marine  R.  & 
Shipbuilding  Co.  [Wash.]  82  P.  1090.  Mas- 
ter held  not  liable  for  failure  to  guard  ma- 
chinery, as  required  by  Laws  1903,  p.  40.  c. 
37,  where  a  guard  was  put  on  mangle  to 
prevent  the  operator's  hands  getting  into 
rollers,  but  the  operator's  fingers  got  caught 
in  an  apron  string  and  were  dra"wn  over 
guard  and  into  the  rollers,  no  similar  acci- 
dent having  occurred.  DafCron  v.  Majestic 
Laundry  Co.   [Wash.]   82  P.   1089. 

21.  See  4  C.  L.  553. 

22.  Precautions  taken  to  prevent  injury 
in  switch  yards  held  sufficient  as  to  persons 
exercising  due  care.  Lewis  v.  Vicksburg,  S. 
&  P.  R.  Co.,  114  La.  161,  38  So.  92.  Negli- 
gence of  defendant  in  allowing  two  trains  to 
run  without  proper  orders  "was  not  available 
to  a  motorman  whose  duty  it  was  to  look 
out  for  other  trains.  Vinson  v.  Los  Angeles 
Pac.  R.  Co.  [Cal.]  82  P.  53.  Removal  of 
tackle  from  a  beam  was  not  actionable  negli- 
gence when  temporary  bolts  had  been  put 
In  place  to  hold  it  and  it  fell  because  one 
of  these  bolts  broke.  Furber  v.  Kansas  City 
Belt  &  Nut  Co.,  185  Mo.  301,  84  S.  W.  890. 
Merely  requiring  plaintiff  employed  to  clean 
engines,  to  carry  a  white  light,  and  requir- 
ing engineer  to  inspect  engine  before  tak- 
ing it  out,  held  not  sufficient  to  protect 
plaintiff  while  under  engine.  Lane  v.  New 
York,  etc.,  R.  Co.,  94  N.  Y.  S.  988. 

23.  Whether  railway  company  was  negli- 
gent in  giving  orders  to  engineer  who  ran 
his  train  into  cars  on  the  main  track.  In- 
ternational &  G.  N.  R.  Co.  V.  Vanlanding- 
ham  [Tex.  Civ.  App.]  85  S.  W.  847.  Whether 
it  was  negligence  to  require  machines  to  be 
cleaned  while  in  motion,  mill  being  short 
of  hands  and  work  being  behind.  Marks  v. 
Harriet  Cotton  Mills,  138  N.  C.  401,  50  S.  E. 
769.  Boy  of  14  was  jerked  from  a  tele- 
phone pole  by  a  horse  running  into  a  wire 
which  hung  across  the  street  and  was  at- 
tached to  the  boy,  the  general  manager  be- 
ing present.  Anderson  v.  Cumberland  Tel. 
&  T.  Co.  [Miss.]  38  So.  786.  Ordering  out- 
bound trains  to  use  tracks  of  Incoming  trains 
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■work  in  safety  is  negligence.^*  The  master  is  not  liable  for  injuries  resulting  from 
an  imauthorized  departure  from  the  method  provided  by  him,^"  but  failure  to  direct 
a  servant,  seen  to  be  employing  a  dangerous  method,  to  use  a  safer  method,  is 
actionable  negligence."*  The  adoption  of  the  ordinary  and  customary  method  of 
doing  certain  work  is  not  negligence."''  Thus,  the  operation  of  trains  through  a 
train  dispatcher,"^  who,  in  giving  orders,  reUes  on  information  supplied  by  local 
agents,"'  is  not  negligence ;  nor  will  the  giving'  of  particular  orders  by  a  train  dis- 
patcher be  regarded  as  actionable  negligence,  where  he  adopted  the  only  reasonable 
and  practicable  plan  available  for  the  handling  of  certain  trains.'"  Delaying  train 
orders  may  constitute  negligence.'^ 

It  is  the  duty  of  the  master  to  use  ordinary  cai-e  to  promulgate  and  enforce 
reasonable  rules  and  regulations  for  tlie  safety  of  servants,  when  the  nature  of  the 
work  or  business  requires  it.'"     The  necessity  for  rules,"  whether  they  have  in  fact 


was    not   negHg-ence  per   se.     Sanks   v.   Chi- 
cago  &  A.   K.   Co.,   112   111.   App.    385. 

24.  Where  evidence  "warranted  finding 
that  manager  did  not  have  enough  men  at 
work  to  make  unloading  of  timbers  safe, 
finding  of  negligence  of  master  was  war- 
ranted. Alabama  Great  Southern  R.  Co.  v. 
Vail  lAla.]  38  So.  124.  Having  a  force  for 
removing  telephone  poles  inadequate  to  do 
the  work  safely  in  the  manner  chosen  might 
constitute  negligence  though  force  would 
be  adequate  if  the  work  was  done  in 
another  way.  Sandquist  v.  Independent  Tel. 
Co.,  38  "Wash.  313.  80  P.  539.  Evidence  In- 
sufllcientto  taketo  jury  question  of  negligence 
in  providing  Insufficient  help  on  switching 
train,  and  in  providing  a  competent  yard 
crew.  Rosney  v.  Erie  K.  Co.  [C.  C.  A.l  135 
F.   311. 

25.  Master  not  liable  for  injury  result- 
ing from  negligent  departure  by  fellow- 
servant  from  usual  custom  in  blasting. 
Gardner-Wilmington  Coal  Co.  v.  Knott,  115 
111.  App.  515.  Where  a  train  was  started 
properly  made  up  but  the  conductor  after- 
wards turned  the  engine  around  and  ran  the 
caboose  ahead  of  it,  the  railway  company 
was  not  liable  for  a  resulting  collision,  the 
change  having  been  made  without  author- 
ity Driver's  Adm'r  v.  Southern  B.  Co.,  103 
Va.  650  49  S.  E.  1000.  Master  not  under 
duty  to'  supply  men  enough  to  prevent  an 
injury  resulting  from  improper  use  of  suit- 
able rollers  In  unloading  lumber.  Walsh  v. 
Smith,    26   R.  I.    554,    59    A.    922. 

26  Where  a  general  manager  saw  a  serv- 
ant tamping  dynamite  with  a  steel  rod,  his 
failure  to  direct  the  servant  to  perform  his 
work  in  a  safer  manner  was  not  negligence 
as  to  a  mere  detail  of  the  work,  but  was 
negligence  for  which  the  master  was  re- 
sSwe.  O-Brlen  v.  Buffalo  Furnace  Co. 
[N.  T.]  76  N.  E.  161. 

27.  Whether  throwing  belt  off  pulley  by 
a  stick  was  the  ordinary  and  customary 
way  of  doing  It  held  for  jury,  the  evidence 
being  conflicting.  Sweigert  v.  Klingensmith 
rPa,1  60  A  253.  Where,  in  action  for  death 
of  brakeman  while  switching,  the  evidence 
did  not  show  that  the  system  of  signals 
used  was  unsafe  and  dangerous  or  was  not 
that  ordinarily  used  by  railroad  companies, 
there  was  no  recovery.  McGregor  v.  Penn- 
sylvania R.  Co.,  212  Pa.  482    61  A    1017 

28  The  movement  of  freigbt  trains  by 
telegraphic     orders,    based    on    Information 


relative  to  the  location  of  the  trains  upon 
S,  railroad,  gathered  and  telegraphed  by  local 
operators  or  station  agents  to  the  train  dis- 
patcher, is  a  rational,  careful,  and  approved 
method  of  operating  a  railroad.  Northern 
Pac,  R.  Co.  V.  Dixon  [C.  C.  A.]  139  F.  737. 
28.  It  is  not  negligence  for  a  train  dis- 
patcher to  rely  on  Information  furnished 
by  a  local  operator,  that  a  train  had  not 
passed  his  station,  though  such  information, 
if  true,  would  show  the  train  was  several 
hours  late.  Northern  Pac.  B.  Co.  v.  Dixon 
[C.  C.  A.]  139  F.  737. 

30.  Rules  of  a  railroad  company  that 
meeting  orders  should  not  be  sent  to  the 
train  of  superior  right  at  the  points 
of  execution  if  this  can  be  avoided, 
and  that  there  should  be  at  least 
one  telegraph  oflJce,  if  possible,  between 
those  at  which  opposing  trains  meet,  do  not 
constitute  an  absolute  command  and  pro- 
hibition. Hence  a  dispatcher  was  not  negli- 
gent in  sending  orders  to  the  train  of  su- 
perior right  at  the  point  of  execution  or  to 
send  meeting  orders  to  opposing  trains  at 
points  between  which  there  -svas  no  tele- 
graph oHice,  where  there  was  no  other  prac- 
tical or  reasonable  way  to  operate  the  trains 
in  question.  Northern  Pac.  R.  Co.  v.  Dixon 
[C.  C.  A.]   139  F.  737. 

31.  Train  dispatcher  negligent  In  delay- 
ing train  orders  after  he  knew  a  certain 
train  was  running  ahead  of  time,  a  colli- 
sion occurring  as  a  consequence.  Santa  Fa 
Pac.   R.  Co.  V.   Holmes    tC.  C.   A.]    136   F.   66. 

33.  Merrill  v.  Oregon  Short  Line  R.  Co. 
ttrtahl  81  P.  85.  When  rules  are  necessary 
for  servant's  safety,  failure  to  adopt  them 
is  negligence.  Chicago  &  A.  S,.  Co.  v.  Bell, 
111  111.  App.  280.  The  duty  to  prescribe  rules 
for  the  orderly  and  safe  conduct  of  a  busi- 
ness arises  only  where  the  work  is  In  fact 
complicated  and  dangerous.  Deye  v.  Lodge 
&  S.  Mach.  Tool  Co.  EC.  C.  A.]  137  F.  480. 
Danger  in  repairing  a  machine  held  such 
as  to  require  rules  for  giving  signals  to 
start  and  stop  it  while  being  repaired. 
Sirols  V.  Henry  IN.  H.]  59  A.  936.  Where 
two  companies  use  the  same  tracks  in  the 
same  yards,  running  engines  and  cars  there- 
on both  in  the  daytime  and  nighttime,  rea- 
'sonable  care  on  the  part  of  the  owner  of  the 
yards  requires  the  promulgation  of  rules 
and  regulations  for  the  safety  of  employes 
in  the  yard.  Virginia  Iron,  Coa!  &  Coke  Co. 
V.  Lore   [Va.]   51  S.  E.  371.     Where  railroad 
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been  adopted'''  and  whether  they  were  known  to  employes,'^  are  ordinarily  questions 
of  fact;  the  construction  of  rules'*  is  for  the  court."  Eules  should  be  clear  and  ex- 
plicit,'' must  be  brought  to  the  notice  of  employes,'"  and  must  be  -raiforeed.*"  The 
existence  of  reasonably  safe  rules  will  not  excuse  the  master  if  he  has  failed  to  pro- 
vide competent  servants  to  execute  them.*^  A  rule  which  has  been  habitually  vio- 
lated*^ with  the  knowledge  or  acquiescence  of  the  master,*'  actual  or  implied,**  is 
regarded  as  waived  or  abrogated.  A  custom  may  have  the  force  of  a  regularly 
adopted  rule.*° 

(§3)     B.  Warning  and  instructing  servant. '^^ — It  is  the  duty  of  the  master  to 
properly  warn  and  instruct  young*'  and  inexperienced*'  employes  as  to  the  dangers 


company  is  engaged  In  repairing  traclc, 
thereby  creating  temporary  dangers  to 
brakemen  engaged  in  shifting  cars.  It  owes 
them  the  duty  to  make  rules  and  regula- 
tions for  their  protection  while  in  the  per- 
formance of  such  duties.  Smith  v.  Boston 
&  M.  R.  Co.  [N.  H.]  61  A.  359.  Where  coal 
trimmers,  working  in  bins,  were  liable  to  be 
killed  by  coal  dumped  on  them  from  cars. 
It  was  the  master's  duty  to  provide  reason- 
able rules  and  regulations  for  the  protec- 
tion of  men  so  engaged.  Burns  v.  Palmer, 
107  App.  Div.  321,  95  N.  T.  S.  161.  Where 
one  of  two  men  operating  a  winch  used  to 
lower  freight  into  hold  of  vessel  was  in- 
jured by  reason  of  the  temporary  absence 
of  the  other  man,  the  evidence  was  held 
insufficient  to  take  to  the  Jury  the  issue 
whether  the  work  was  such  as  to  make  nec- 
essary a  rule  that  two  men  were  to  be  al- 
ways present  during  operation  of  the  winch. 
Johnson  v.  Prime  Line,  93  N.  T.  S.  273. 

33.  Necessity  of  rules  to  protect  work- 
man under  engine  cleaning  out  ash  pan. 
Lane  v.  New  Tork,  etc.,  R.  Co.,  94  N.  T.  S. 
988. 

34.  Whether  proper  rules  for  protection 
of  coal  trimmers  had  been  made.  Burns  v. 
Palmer,  107  App.  Div.  321,  95  TJl  T.  S.  161. 
Whether  railway  company  had  a  rule  re- 
quiring the  dispatcher  to  notify  crews  of 
regular  trains  of  the  presence  of  work 
trains  on  the  main  track  was  properly  sub- 
mitted in  an  action  for  injuries  suffered 
in  a  collision  where  negligence  of  the  dis- 
patcher may  have  concurred  with  negli- 
gence of  a  flagman  sent  out  from  the  work 
train  to  cause  the  collision.  Gulf,  etc.,  R. 
Co    V.    Hays    [Tex.    Civ.    App.]    89    S.    W.    29. 

35.  Whether  employe  knew  of  rule  pro- 
hibiting riding  on  locomotives.  Denver  & 
R    G    R.   Co.   v.   Maydole    [Colo.]    79   P.    1023. 

36.  Rule  requiring  inspection  of  track  by 
section  foreman  during  heavy  wind,  ram, 
and  snow  storms  held  to  apply  where  track 
was  rendered  unsafe  by  heavy  rains  Gulf, 
etc  R  Co.  V.  Boyce  [Tex.  Civ.  App.]  V3  Tex. 
Ct  "Rep.  153,  87  S.  W.  395.  Giving  road- 
master  authority  over  construction  work 
generally  did  not  give  him  authority  to 
control  the  running  of  trains  so  as  to  re- 
lieve the  motorman  of  his  duty  to  look  out 
for  other  trains.  Vinson  v.  Los  Angeles 
Pac.  R.  Co.    [Cal.]    82  P.  53. 

37.  The  construction  of  a  rule  prohibit- 
ing persons  other  than  employes  in  disr 
charge  of  their  duties  from  riding  on  loco- 
motives was  for  the  court.  Denver  &  R.  G. 
R.  Co.  v.  Maydole  [Colo.]  79  P.  1023. 

38.  Rule  reciting  that  yard  limits  were 
designated   by    signs    and    providing'  that    a 


train  occupying  the  main  track  within  the 
limits  of  the  yard  at  a  certain  place  is  not 
required  to  protect  itself  Jjy  flagmen  except 
during  the  time  that  a-^rst-class  train  is 
expected  is  sufHciently  clear,  and  explicit. 
Rosney  v.  Brie  R.  Co.    [C.  C.  A.]   135  F.  311. 

39.  Rule  prohibiting  flying  switches  will 
not  prevent  recovery  for  injury  in  making 
one,  if  such  rule  was  not  brought  to  no- 
tice of  person  injured.  Humphries  v.  Rari- 
tan  Copper  Works   [N.  J.  Law]   60  A.  62. 

40.  Merrill  v.  Oregon  Short  Line  R.  Co. 
[Utah]    81   P.    85. 

41.  Gulf,  etc.,  R.  Co.  v.  Hays  [Tex.  Civ. 
App.]    89   S.  W.   29. 

42.  Evidence  insufficient  to  show  that  a 
rule  requiring  repairers  to  put  out  signals 
on  cars  under  ■which  they  were  "working 
had  been  customarily  violated.  Canadian 
Pac.   R.   Co.   v.   Elliott    [C.   C.  A.]    137   F.   904. 

48.  A  master  is  not  deprived  of  the  bene- 
fit of  a  rule  made  by  him  because  it  has 
been  habitually  violated  unless  he  knew 
or  ought  to  have  kno"wn  of  such  violation. 
Himrod  Coal  Co.  v.  Clingan,  114  111.  App. 
568.  Evidence  as  to  violation  of  rules  for 
operation  of  trains  is  inadmissible  unless 
knowledge  by  the  company  of  such  viola- 
tion is  also  shown.  Driver's  Adm'r  v.  South- 
ern R.  Co.,  103  Va.  650,  49  S.  E.  1000. 
Whether  rules  as  to  signals  for  protection 
of  car  repairers  had  been  disregarded  with 
master's  knowledge  &.nij  acquiescence  was 
for  jury.  Merrill  v.  Oregon  Short  Line  R.  Co. 
[Utah]    81  P.   85. 

44.  When  a  rule  has  been  violated  so  fre- 
quently and  openly  and  for  such  a  length 
of  time  that  the  employer  could,  in  the  exer- 
cise of  ordinary  care,  have  discovered  its  non- 
observance,  it  is  regarded  as  waived  and 
abrogated;  violation  of  it  does  not  then  con- 
stitute contributory  negligence  by  the  em- 
ploye. Biles  v.  Seaboard  Air  Line  R.  Co. 
[N.  C]    52   S.   E.    129. 

45.  Evidence  of  a  custom  of  notifying  late 
regular  trains  of  the  presence  of  work  trains 
on  the  track  admissible.  Gulf,  etc..  R.  Co. 
V.  Hays    [Tex.   Civ.  App.]    89   S.   W.   29. 

4«.     See    4   C.   L.    555. 

47.  Where  16  year  old  boy  was  briefly 
instructed  on  manner  of  running  machine 
but  not  as  to  manner  of  putting  on  belt, 
master  was  liable  for  injury  to  boy  while 
putting  it  on.  Noden  v.  Verlenden  Bros.. 
211  Pa.  135,  60  A.  505.  Where  a  boy  of  9  was  put 
to  work  near  a  saw,  without  instruction 
or  warning,  and  had  two  fingers  cut  off 
after  less  than  two  hours'  work,  a  finding 
of  negligence  of  the  employer  was  war- 
ranted. Fries  V.  American  Lead  Pencil  Co 
[Cal.  App.]   83  P.  173.     Dangers  of  operating 
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of  their  employment  which  they  do  not  know  and  appreciate.*®  It  is  also  his  duty  to 
warn  or  instruct  his  servants  as  to  special  or  imusual  risks  arising  during  the  course 
of  the  employment,^"  and  as  to  hidden  or  latent  dangers,  known,  or  which  ought  to 
be  known,  to  the  master,"^  and  unknown  to  the  servant.^^     Instructions  should  be 


an  intricate  wool  carding  machine  held  not 
obvious  to  a  boy  of  plaintiff's  age;  hence 
failure  to  Instruct  him  was  negligence. 
Rudberg  v.  Bowden  Pelting  Co.  [Mass.]  74 
N.  E.  590.  Duty  to  properly  instruct  inex- 
perienced boy  who  was  told  to  clean  ma- 
chinery. Small  V.  Brainerd  Lumber  Co. 
[Minn.]  103  N.  W.  726.  Boy  of  16  aUowed 
to  recover  for  injuries  received  from  a  dan- 
gerous saw  near  which  he  had  been  put  to 
work  without  warnings  or  instruction. 
Gracia  v.  Maestri  Furniture  Mfg.  Co.,  114 
La.  X71,  38  So.  275.  Recovery,  for  death  of 
boy  while  assisting  in  switching  cars  by 
the  "chain  switch"  method,  the  boy  not 
having  been  instructed  and  warned  as  to 
the  danger  of  •  doing  his  work.  Parker  v. 
Crowell  &  S.  Lumber  Co.  [La.]  39  So.  445. 
Master  owed  to  boys  employed  to  clear  away 
scrap  from  machines,  duty  of  keeping  place 
where  they  stood  free  from  scrap  from  the 
machines,  so  that  they  would  not  be  en- 
dangered by  overhead  machinery  and  to 
instruct  boys  as  to  this  danger.  McDonald 
V.  Champion  Iron  &  Steel  Co.  [Mich.]  12  Det. 
Leg.   N.    208,   103  N.   W.    829. 

48.  Master  owes  inexperienced  machine 
operator  duty  of  Instructing  as  to  proper 
manner  of  shifting  belt.  Sweigart  v.  Kllng- 
ensmith  [Pa.]  60  A.  253.  Master  liable 
where  inexperienced  servant  was  Injured 
by  a 'planing  machine,  he  having  received 
no  warning  or  instruction,  and  the  adjust- 
ment of  the  knives  having  been  changed 
without  notice  to  him.  Texarkana  Table  & 
Furniture  Co.  v.  Webb  [Tex.  Civ.  App.]  86 
S  W  782.  Directing  an  Inexperienced  em- 
ploye to  adjust  a  belt  on  a  pulley  shaft, 
without  instructing  him  as  to  a  collar  and 
set  screws  projecting  on  the  shaft  whereby 
the  servant  was  injured,  was  negligence 
Mountain  Copper  Co.  v;  Pierce  [C.  C.  A.]  136 
F  150  Master  bound  to  warn  inexperienced 
servant  and  Instruct  him  as  to  particular 
dangers,  so  that  servant  may  decide  wheth- 
er he  will  assume  ordinary  risks  of  the 
employment.  Brickson  v.  Monson  Consol. 
Slate  Co    [Me.]   60  A.  708. 

49  The  duty  to  instruct  Is  Imperative 
unless  the  child  not  only  knows  the  danger 
rncldent  to  the  discharge  of  his  duties  but 
L"so  apreciates  it  and  knows  how  to  avoid 
it  Noden  V.  Verlenden  Bros.,  211  Pa.  135, 
60  A  505  It  is  the  master's  duty  to  warn 
and  instruct  a  young  and  inexperienced  em- 
ploye even  as  to  dangers  open  to  observa- 
tion if  such  dangers  are  not  appreciated  by 
the  servant.  Fletcher  Bros.  Co.  v.  Hyde 
[Ind.  App.]  75  N.  B.  9.  Byen  though  an 
inexperienced  minor  employe  knows  there 
is  some  danger,  it  may  yet  be  the  master's 
duty  to  instruct  him;  whether  such  is  the 
case  is  for  the  jury.  Wood  v.  Texas  Cotton 
Product  Co.  [Tex.  Civ.  App.]  13  Tex.  Ct.  Bep. 
534.  88  S.  W.  496.  Master  ■  negligent  when 
servant  was  told  to  clean  rollers  with  a 
stick  and  was  not  warned  not  to  use  a  stick 
which  was  too  thick.  Wilder  v.  Great  West- 
ern   Cereal    Co.     [Iowa]    104    N.    W.    434. 

50.     Inference     of     negligence     warranted 


where  signalman  was  withdrawn.  Aleck- 
son  V.  Brie  R.  Co.,  101  App.  Div.  395,  91 
N.  T;  S.  1029.  Failure  to  put  down  torpe- 
does to  warn  engineer  of  coming  train  held 
negligence.  Norfolk  &  W.  B,  Co.  v.  Spen- 
cer's Adm'x  [Va.]  52  S.  B.  310.  Where 
plaintiff  was  not  notified  that  a  hole  had 
been  dug  in  a  pathway  used  by  him  in 
carrying  molten  metal,  he  could  recover  for 
a  resulting  injury.  San  Antonio  Foundry 
Co.  V.  Drish  [Tex.  Civ.  App.]  85  S.  W.  440. 
Foreman  of  switching  crew  held  negligent 
in  falling  to  warn  engineer  that  there  was 
a  car  on  a  side  track  in  consequence  of 
which  cars  collided  injuring  a  brakeman 
who  was  making  a  coupling.  Kennedy  v. 
Kansas  City,  etc.,  R.  Co.  [Mo.]  89  S.  W.  370. 
Duty -to  warn  emploj^e  of' approach  of  train 
on  track  where  he  was  at  work  was  a  part 
of  master's  duty  to  keep  place  of  work  safe. 
D'Agostino  v.  Pennsylvania  R.  Co.  [N.  J. 
Law]  60  A.  1113.  Where  servant  was  put  to 
work  in  a  place  made  dangerous  by  a  trav- 
eling crane  which  he  could  not  see  or  hear 
while  at  work,  the  master  owed  him  the 
duty  of  warning  him  of  the  danger.  In- 
land Steel  Co.  V.  Smith  [Ind.  App.]  75  N.  E. 
852.  Evidence  held  sufficient  to  show  de- 
fendant negligent  in  failing  to  warn  miner 
of  danger  from  gases  when  another  part 
of  the  mine  was  on  fire.  Pocahontas  Col- 
lieries Co.  V.  Rukas'  Adm'r  [Va.]  51  S.  E. 
449.  Jury  justified  in  finding  foreman  In 
mill  negligent  In  changing  adjustment  of 
saws  without  notifying  servant  employed 
on  such  saws.  Johnson  v.  Crookston  Lum- 
ber Co.  [Minn.]  103  N.  W.  891.  _  When  dan- 
gers '  arise  from  outside  and  '  independent 
conditions,  or  from  the  doing  of  other  ex- 
traneous work  by  defendant's  servants,  dis- 
tinct and  separate  from  the  work  in  which 
the  particular  servant  is  engaged,  the  mas- 
ter is  bound  to  employ  the  necessary  means 
to  give  timely  warning  of  such  dangers. 
Western  Blec.  Co.  v.  Hanselmann  [C.  C.  A.] 
136  F.  564.  Failure  to  warn  a  servant  plac- 
ed in  a  dangerous  position  by  the  act  of  a 
fellow-servant  under  orders  of  a  vice-prin- 
cipal renders  master  liable.  O'Brign  v. 
Page  Lumber  Co.  [Wash.]  82  P.  114;  Dossett 
V.  St.  Paul  &  Tacoma  Lumber  Co.  [Wash.] 
82   P.    273. 

51.  Foreman  of  a  boilermaker  held  neg- 
ligent in  failing  to  warn  employe  as  to  dan- 
gerous condition  of  casting  on  which  the 
employe  went  to  work  with  the  foreman 
standing  by.  Faith  v.  New  York,  etc.,  R. 
Co,,  109  App.  Div.  222,  95  N.  T.  S.  774.  Fail- 
ure to  warn  crew  of  one  train  of  dangerous 
make-up  and  proximity  of  another  train 
held  not  negligence  because  defendant  had 
no  notice  of  these  facts.  Driver's  Adm'r  v. 
Southern  R.  Co.,  103  Va.  650,  49  S.  B.  1000. 
Signals  not  required  to  warn  repairman  of 
starting  of  machine  the  injury  not  being 
one  which  would  be  anticipated  by  ordinary 
care.  Dickey  v.  Dickpy  [Mo.  App.]  86  S.  W. 
909.  If  a  brakeman,  while  giving  signals 
to  his  engineer,  was  In  a  place  where  the 
presence    of    persons     ought     reasonably    to 
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given  to  servants  directed  to  perform  services  outside  those  contracted  for*'  if  the 
attendant  risks  are  not  known  to  the  servant,"**  and  where  a  dangerous  course  of  con- 
duct, pursued  for  the  master's  benefit,  is  permitted  and  acquiesced  in  by  him,  he 
owes  the  duty  of  giving  proper  warning  and  instruction.^"  A  master  who  gives  as- 
surances of  safety  to  a  servant  known  to  be  inexperienced  and  ignorant  of  dangers  is 
liable  for  resulting  injuries. °' 

N"o  instruction  is  necessary  as  to  incidental  risks,  assumed  by  the  contract  of 
employment, ''^  nor  as  to  obvious  dangers'*  fully  known  to  the  employe^*  or  as  well 
known  to  him  as  to  his  employer,^"  or  which  ought  to  have  been  known  to  him  by 
reason  of  his  experience"^  or  by  the  exercise  of  ordinary  care."^ 


have  been  anticipated,  switching  crew  ought 
to  have  given  warning  signals;  otherwise 
such  signals  were  not  necessary.  Cincinnati, 
etc.,  R.  Co.  V.  HiU's  Aflm'r  [Ky.]  89  S.  "W. 
623. 

52.  It  is  the  master's  duty  to  warn  serv- 
ant of  latent  defects  or  dangers  unknown 
to  the  servant  but  knoTvn  or  which  ought 
to  be  knoTvn  to  the  master.  Crown  Cotton 
Mills  v.  McNally  [Ga.]  ■  51  S.  B.  13.  No 
duty  to  warn  employe  working  on  elevator 
door  that  repairs'  were  being  made  above 
him,  when  he  knew  that  such  repairs  were 
going  on.  Nye  v.  Dutton  [Mass.]  73  N.  B. 
654. 

53.  Where  mill  employe,  who  usually 
■worked  In  packing  department,  but  ■was 
sometimes  directed  to  clean  and  oil  ma- 
chinery, was  Injured  ■while  oiling  a  line 
shaft,  he  could  not  recover  on  the  theory 
that  he  was  directed  to  do  work  outside 
the  scope  of  his  contract,  without  instruc- 
tions. Hathaway  v.  Washington  Milling  Co. 
[Mich.]   103  N.  W.  164. 

54.  A  declaration  alleging  the  death  of 
an  employe  while  engaged  in  work  he  was 
directed  to  do  outside  the  service  he  had 
contracted  for,  and  failure  of  the  foreman 
to  warn  him  of  the  attendant  dangers,  is  de- 
murrable when  it  does  not  set  up  ignorance 
of  such  dangers  by  the  employe,  his  in- 
experience, or  Immaturity.  O'Connor  v. 
Atchison,  etc.,  E.  Co.   [C.  C.  A.]  137-  F.  503. 

55.  Where  it  appeared  that  laundry  em- 
ployes were  permitted  to  remove  pieces  from 
machine  rollers,  without  stopping  the  ma- 
chine, the  master  owed  duty  of  warning  to 
young  girl.  Manning  v.  Excelsior  Laundry 
Co.    [Mass.]    75    N.    E.    254. 

56.  •  Fletcher  Bros.  Co.  v.  Hyde  [Ind.  App.] 
76   N.  E.   9. 

57.  No  duty  to  warn  against  possible 
negligence  of  a  fellow-servant.  Crown  Cot- 
ton Mills  V.  McNally  [Ga.]  61  S.  B.  13. 
Railway  company  need  not  warn  brakeman 
of  position  of  bridge  piles  which  are  at 
standard  and  usual  distance  from  track. 
Cleveland,  etc..  B.  Co.  v.  Haas  [Ind.  App.] 
74  N.  E.  1003. 

58.  Danger  from  flying  pieces  of  steel 
In  making  certain  repairs  on  machine  being 
obvious  to  experienced  machinist,  instruc- 
tions were  not  necessary.  Wolf  v.  New 
Bedford  Cordage  Co.  [Mass.]  76  N.  E.  222. 
No  need  to  Instruct  servant  as  to  danger 
attending  cutting  down  of  tree.  Anderson 
V.  Columbia  Imp.  Co.  [Wash.]  82  P.  1037. 
No  duty  to  warn  as  to  danger  of  wheeling 
truck  into  open  elevator  shaft  ■when  cage 
was  not  in  place.     Gallagher  v.  Snellenberg 


&  Co.  [Pa.]  60  A.  307.  Failure  to  instruct 
plaintiff,  an  experienced,  intelligent  work- 
man, as  to  the  danger  of  removing  telephone 
poles,  was  not  negligence.  Sandquist  v. 
Independent  Tel.  Co.,  38  Wash.  313,  80  P. 
639.  No  negligence  in  failing  to  ■warn  em- 
ploye of  dangerous  condition  of  a  pile  of 
acid  ■which  he  was  engaged  in  moving  ■with 
a  wheelbarrow^.  as  its  condition  and  liability 
to  fall  on  him  ■was  ob^vious.  Martin  v. 
Royster  Guano  Co.  [S.  C]  51  S.  B.  680. 
Failure  to  ■warn  employe  of  ordinary  in- 
telligence of  obvious  danger  of  getting 
caught  in  rollers  when  passing  between  two 
machines  held  not  negligence.  Dickenson 
V.  Vernon,  77  Conn.  537,  60  A.  270.  Where 
an  experienced  workman  was  ordered  to 
clean  up  a  room,  the  master  had  the  right 
to  assume  that  instruction  as  to  the  work 
■was  unnecessary,  in  ■vie^w  of  the  nature  of 
the  work  and  the  fact  that  defects  in  the 
floor  were  obvious.  O'Keeffe  v.  Squire  Co. 
[Mass.]  74  N.  E.  340.  No  duty  to  warn  and 
instruct  employe  engaged  In  tearing  down 
a  trestle,  since  the  employe  knew  the  cir- 
cumstances and  the  danger  was  obvious, 
it  not  being  made  to  appear  that  the  mas- 
ter kne^w  that  the  employe  did  not  appre- 
ciate the  danger.  Grayson-McDeod  Lumber 
Co.  V.  Carter  [Ark.]  88  S.  W^.  597.  Employe 
in  shoe  factory,  who  had  worked  in  room 
many  years  and  at  same  machine  several 
months,  was  not  entitled  to  warning  or  in- 
struction as  to  existence  of  obvious  covered 
shaft  running  along  the  floor.  Chisholm  v. 
Donovan   [Mass.]   74  N.  B.   662. 

59.  No  duty  to  warn  boy  of  17,  Intelligent 
and  physically  well  developed,  as  to  dangers 
which  he  already  appreciated.  'U'alton  v. 
Lindsay  Lumber  Co.  [Ala.]  39  So.  670.  Fail- 
ure to  instruct  boy  of  IS  on  operation  of  sim- 
ple machine  not  negligent  when  he  testified 
he  understood  it.  Mueller  v.  La  Prelle  Shoe 
Co..  109  Mo.  App.  506.  84  S.  W.  1010.  When 
girl  knew  danger  of  getting  hair  caught 
in  machine,  instruction  relative  thereto  was 
unnecessary.  Daniels  v.  New  England  Cot- 
ton Tarn  Co.   [Mass.]   74  N.  E.  332. 

60.  No  duty  to  warn  as  to  dangers  equal- 
ly apparent  to  master  and  servant.  Crown 
Cotton  Mills  V.  McNally  [Ga.]  51  S.  E.  13. 
No  duty  to  warn  as  to  an  obvious  incidental 
danger  as  well  known  to  the  servant  as  to 
the  master.  Reynolds  v.  Grace,  115  ni. 
App.  473.  Where  danger  from  revolving 
shaft  was  as  obvious  to  the  servant  as  to  the 
master,  the  latter  was  under  no  duty  to 
warn  the  former.  Dillon  v.  National  Coal 
Tar   Co.,    181   N.    Y.    215,    73   N.    E.    978. 

61.  Where  the   place  of  work  assigned  a 
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Whether  warnings  or  instnietion  should  have  been  given  in  a  particular  in- 
stance,"' and  whether  warnings  or  instructions  given  were  sufficient/*  are  questions 
of  fact  to  be  determined  by  reference  to  the  character  of  the  risk  or  danger  in  issue, 
and  the  age,  experience  and  capacity  of  the  employe  concerned."'  A  warning  should 
be  sufficiently  specific  to  apprise  the  servant  of  the  particular  danger  to  be  guarded 
against."" 

(§3)  E.  Fellow-servants.^'' — The  master  is  charged  with  the  duty  of  exercis- 
ing ordinary  care  to  employ  and  retain  only  such  servants  as  are  reasonably  com- 
petent to  perform  their  intended  duties."*    He  is  accordingly  liable  for  injuries  re- 


servant  of  full  age,  good  intelligence,  and 
experience,  is  not  necessarily  dangerous,  and 
no  injury  ■would  occur  If  the  servant  did 
not  expose  himself  to  unnecessary  dangers, 
the  master  is  not  bound  to  foresee  and 
warn  against  such  unnecessary  dangers. 
National  Biscuit  Co.  v.  Nolan  [C.  C.  A.]  138 
F.  6. 

62.  No  negligence  in  failing  to  instruct 
servant  as  to  change  in  machinery  whereby 
wheels  were  caused  to  revolve  in  opposite 
direction,  the  change  being  made  while  em- 
ploye was  sick,  where  he  worked  several 
weeks  before  his  injury,  and  must  have 
known  of  the  change,  had  he  exercised 
ordinary  care.  Bryant  v.  Great  Northern 
Paper  Co.  [Me.]  60  A.  797.  "Where  boy  of 
17,  told  to  assist  In  lifting  a  piece  of  iron, 
lifted  it  alone  and  was  injured  by  the  strain, 
he  could  not  recover  from  the  master  on  the 
theory  that  he  had  failed  to  warn  the  boy 
as  to  the  weight  of  the  iron.  Texas  &  N.  O. 
R.  Co.  V.  Sherman  [Tex.  Civ.  App.]  87  S.  W. 
887.  Where  employe  shoveling  snow  in 
freight  yard  where  trains  frequently  passed 
was  expected  to  look  out  for  himself,  the 
master  was  not  bound  to  give  warnings,  and 
was  not  liable  for  an  injury  to  the  employe 
by  being  struck  by  an  engine.  Kiccio  v.  New 
York,   etc.,   R.   Co.   [Mass.]    75  N.   B.   704. 

63.  Whether  master  was  negligent  in 
failing  to  instruct  young,  inexperienced,  and 
dull  employe  In  operation  of  complicated 
machine  was  for  jury.  O'Neill  v.  Lowell 
Mach.  Shop  [Mass.]  75  N.  B.  744.  Whether 
failure  to  warn  employe  of  approach  of  cars 
on  side  track  In  a  shop  was  negligence, 
held  for  jury.  Hickey  v.  Solid  Steel  Casting 
Co  212  Pa.  255,  61  A.  798.  Whether  failure 
of  foreman  to  keep  lookout  was  negligence, 
was  for  jury.  Missouri,  etc.,  R-  Co  v.  Kel- 
lerman  [Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  140, 
87  S  W  401.  The  mere  fact  that  warnings 
had  'been  given  a  car  Inspector  on  former 
occasions  does  not  show  a  duty  to  give  such 
warnings.  St.  Louis  S.  W.  R.  Co.  v.  Rea 
[Tex.]   87  S.  W.  324. 

64.  Question  of  machine  operator  s  ex- 
perience and  sufficiency  of  instruction  given 
him  as  to  proper  manner  of  shi"ing  belt, 
held  for  jury.  Sweigart  v.  Klmgensmith 
rPal  60  A  253.  Telling  a  servant  that  a 
machine  could  be,  stopped  by  stepping  on  a 
certain  lever,  and  neglecting  to  tell  him 
that  it  could  not  be  so  stopped  when  ma- 
terials were  passing  through  held  actionable 
negligence.  Yess  v.  Chicago  Brass  Co.,  124 
Wis.  406,  102  N.  W.  932.  Telltale  signal  to 
warn  trainmen  of  bridges  held  not  a  com- 
pliance with  Act  No.  39,  p.  51  of  1882  be- 
cause not  low  enough  to  strike  and  warn 
brakeman   on   ordinary   box   car.     Taliaferro 


V.   Vioksburg,   etc.,   R.   Co.    [La.]    39    So.    437. 

65.  If  instructions  to  boy,  directed  to 
clean  machinery,  were  not  sufficiently  plain, 
which  was  for  Jury,  the  master  would  be 
liable  for  a  resulting  injury.  Small  v.  Brain- 
erd  Lumber  Co.  [Minn.]  103  N.  W.  726. 
Whether  there  is  a  duty  to  instruct  depends 
upon  the  circumstances,  and,  the  age  and 
experience  of  the  servant  are  to  be  consider- 
ed in  connection  with  the  question  whether 
dangers  are  obvious.  Shickle-Harrison  & 
Howard  Iron  Co.  v.  Beck,  112  111.  App.  444. 
Instructions  to  boy  should  be  such  as  would 
satisfy  reasonably  careful  person  that  boy 
understood  danger.  Kirkham  v.  Wheeler- 
Osgood  Co.  [Wash.]  81  P.  869.  Ordinarily 
the  master  may  assume,  in  the  absence  of 
notice  to  the  contrary,  that  his  servants 
understand  English  and  that  a  warning  in 
that  language  will  be  understood  and  acted 
upon.  Lobstein  v.  Sajatovich,  111  111.  App. 
654. 

66.  General  warning  did  not  relieve  mas- 
ter where  engineer  ran  into  a  washout 
caused  by  a  defective  culvert  as  to  which 
he  had  not  been  warned.  Western  R.  Co. 
V.  Russell   [Ala.]   39  So.  311. 

eT.     See  4  C.  L.   557. 

es.  Crown  Cotton  Mills  v.  McNally  [Ga.] 
51  S.  B.  13;  Southern  Pac.  Co.  v.  Hetzer 
[C.  C.  A.]  135  P.  272.  Master  does  not  guar- 
anty competency  of  employes  but  is  only 
responsible  for  reasonable  care  in  selecting 
them.  City  of  Mobile  v.  Mobile  Light  &  R. 
Co.,  141  Ala.  442,  38  So.  127.  It  is  master's 
duty  to  employ  competent  servants,  and 
negligence  of  an  incompetent  servant  is  not 
an  assumed  risk.  Anderson  v.  Southern  R. 
Co.,  70  S.  C.  490,  50  S.  B.  202.  Employers  are 
liable  to  employes  for  injuries  resulting 
from  a  failure  to  exercise  reasonable  care 
In  selecting  their  co-employes,  or  for  re- 
taining such  co-employes  when  their  incom- 
petency is  known  or  by  the  exercise  of 
reasonable  care  ought  to  be  known.  Gulf, 
etc.,  R.  Co.  V.  Hays  [Tex.  Civ.  App.]  13  Tex. 
Ct.  Rep.  762,  89  S.  W.  29.  No  negligence  in 
employment  of  stationary  engineer  where 
careful  inquiry  disclosed  that  man  was  care- 
ful and  experienced  and  sober  in  his  habits. 
El  Paso  &  S.  W.  R.  Co.  v.  Kelley  [Tex.] 
13  Tex.  Ct.  Rep.  60,  87  S.  W.  660.  Negli- 
gence in  employment  of  men  not  shown 
when  it  appeared  they  had  done  similar 
work  many  years  and  had  been  previously 
careful  and  had  caused  no  accidents.  Grama 
V.  Reiss  Coal  Co.  [Wis.]  102  N.  W.  586.  St. 
Louis  ordinance  requiring  competent  persona 
to  be  employed  to  run  power  elevators  doea 
not  mean  that  only  one  person  shall  be  per- 
mitted to  run  It  or  that  the  operator  shall 
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BTilting  proximately  from  the  incompetency  of  a  fellow-servant*'  if  he  had  either  ac- 
tual or  implied  knowledge  of  such  incompetency/"  It  is  his  duty  to  discharge  a 
servant  when  he  knows,  or  by  the  exercise  of  reasonable  diligence  would  have  known, 
that  the  servant  has  become  incompetent.'^  The  care  required  in  learning  of  a  ser- 
vant's incompetency  .'is  not  that  degree  of  care  required  in  the  original  employment,'^ 
since  the  master  may  rely  on  the  presumption  of  competency  of  a  servant  in  the  em- 
ployment of  whom  he  has  exercised  ordinary  care,  until  he  has  notice  or  knowledge 
to  the  contrary.''  Habitual  negligence  or  carelessness  of  a  servant  constitutes  in- 
competency within  the  meaning  of  this  rule  ;'*  and  the  competency  of  a  servant  may 
be  a  material  issue  though  it  was  an  act  of  negligence  which  caused  the  injury  com- 
plained of.'° 

A  master  who  has  used  due  care  in  the  selection  of  servants  is  not  at  common 
law'°  liableto  his  employes  for  injuries  resulting  from  the  acts"  or  negligence  of  fel- 
low-servants," such  acts  or  negligence  being  an  assumed  risk.'°     But  negligence  of 


perform    no  other   service.     Purcell   v.    Ten- 
nent  Shoe  Co.,   187  Mo.   276,   86  S.  W.   121. 

69.  Master  liable  for  death  of  servant 
caused  by  incompetency  of  co-employe,  when 
both  were  engaged  in  repairing  electric 
wire.  Scott  v.  Iowa  Tel.  Co.,  126  Iowa,  524, 
102  N.  W.  432.  Employe  repairing  electric 
wire  did  not  assume  risk  of  fellow-servant's 
incompetency,  nor  of  the  master's  sending 
an  Incompetent  servant  to  assist  him.  Id. 
Where  an  injury  was  alleged  to  have  been 
caused  by  the  Incompetency  of  a  fellow- 
servant,  the  cause  of  such  Incompetency  was 
Immaterial,  and  It  was  not  error  to  refuse 
a  charge  as  to  defendant's  liability  in  case 
It  failed  to  Instruct  such  servant  as  to  the 
danger  to  others  if  he  did  not  perform  his 
duties  with  due  care.  Krueger  v.  Brenham 
Furniture  Mfg.  Co.  [Tex.  Civ.  App.]  85  S.  W. 
1156. 

70.  Owing  to  high  degree  of  care  imposed 
on  one  using  electricity,  he  will  be  charged 
with  knowledge  of  the  Incompetency  of  a 
servant  employed  by  him  where  by  reason 
thereof  another  servant  is  killed.  Scott  v. 
Iowa  Tel.   Co.,   126  Iowa,   524,  102   N.  W.   432. 

71.  By  acquiring  a  habit  or  character  of 
negligence,  drunkenness,  or  lack  of  skill. 
Southern  Pao.  Co.  v.  Hetzer  [C.  C.  A.]  135 
IT     272 

72.  Since  careful  and  skillful  men  grow 
more  careful  and  skillful,  ordinarily,  by  con- 
tinuing in  an  employment.  Southern  Pac. 
Co.  V.  Hetzer  [C.  C.  A.]   135  F.  272. 

73.  Southern  Pac.  Co.  v.  Hetzer  [C.  C.  A.] 
135  F.  272.  Servants  presumed  competent 
until  contrary  is  made  to  appear.  Grams  v. 
Reiss    Coal    Co.    [Wis.]    102    N.    W.    586. 

74.  Servants  assume  the  risk  of  occasion- 
al acts  of  negligence  of  their  fellow-serv- 
ants but  may,  by  notice,  cast  the  risk 
of  habitual  negligence  of  co-employes  on 
the  master.  Southern  Pac.  Co.  v.  Hetzer  [C. 
C  A  ]  135  P.  272.  In  determining  tjie  com- 
petency of  a  hoisting  engineer,  his  care 
and  diligence  in  running  the  engine  are  to 
be  considered  as  well  as  his  skill  and  knowl- 
edge as  an  engineer.  Staunton  Coal  Co.  v. 
Bub,    218    111.    125,    75    N.   B.    770. 

75.  Competency  of  a  brakeman  as  a 
brakeman  was  a  material  issue  though  the 
act  which  cs-used  the  collision  and  injury 
complained  of  was  his  falling  asleep  when 
sent   out   to   flag  a   train.     Gulf,   etc.,   R.   Co. 


V.   Hays    [Tex.,. Civ.  lApp.]    13   Tex.   Ct.    Rep. 
762,   89  S.  W. '29. 

76.  For  modification  of  this  principle  by 
statute,  see  post,   "Fellow-servant  statutes." 

77.  At  common  law  a  master  is  not  liable 
to  an  employe  for  wanton,  willful,  reckless 
or  intentional  acts  of  fellow-servants,  if 
he  himself  did  not  direct  such  acts  and  was 
not  negligent.  Tennessee  Coal,  Iron  &  R. 
Co.    V.   Bridges    [Ala.]    39   So.    902. 

78.  When  the  master  has  used  due  care 
to  select  a  sufficient  number  of  competent 
servants,  he  is  not  liable  for  negligence  of 
one  resulting  in  injury  to  another.  Hyland 
V.  Southern  Bell  Telep.  &  Tel.  Co.,  70  S.  C. 
315,  49  S.  E.  879.  Master  not  liable  if  per- 
sonally free  from  wrong,  and  act  of  fellow- 
servant  causes  injury.  MollhofC  v.  Chicago, 
etc.,  R.  Co.  [Okl.]  82  P.  733.  No  recovery  for 
injury  caused  by  Iron  casting  slipping  from 
a  pile,  where  the  pile  was  made  by  a  fellow- 
servant  In  the  performance  of  one  of  the  de- 
tails of  his  work.  Deye  v.  Lodge  &  S.  Mach. 
Tool  Co.  [C.  C.  A.]  137  F.  480.  Where  a 
servant  was  injured  by  being  struck  by  a 
bale  of  hay  throvrn  by  a  fellow-servant,  after 
his  day's  "work  "was  done,  but  while  he  was 
on  the  master's  premises  and  going  for  his 
dinner  pail,  he  could' not  recover.  Taylor  v. 
Bush  &  Sons  Co.  [Del.]  61  A.  236.  No  re- 
covery for  injury  from  slipping  on  floor  if 
slippery  condition  "was  caused  by  felIO"w- 
servant,  and  was  not  brought  to  notice  of 
master,  and  had  not  existed  for  so  long  a 
time  that  he  was  charged  with  notice.  Ven- 
huor  V.  Lafayette  Worsted  Mills  [R.  I.]  60 
A.  770.  No  evidence  to  show  servant  by 
whose  negligence  plaintiff  was  injured  was 
vice-principal.  Gillies  v.  Clarke  Fork  Coal 
Min.  Co.  [Mont.]  80  P.  370.  No  recovery 
where  employe  was  killed  by  falling  through 
hatchway,  the  covering  of  which  had  been 
removed  by  fellow-servants.  Barle  v.  Clyde 
S.  S.  Co..  92  N.  T.  S.  839.  Master  not  liable 
wliere  plaintiff  was  in  a  position  of  danger 
and  fellow-servants  gave  hasty  and  con- 
fusing signals  to  him.  Illinois  Steel  ,Co.  v. 
Ralewicz,    113   111.   App.    312. 

79.  Deye  v.  Lodge  &  S.  Mach.  Tool  Co. 
[C.  C.  A.]  137  P.  480;  Crown  Cotton  Mills  v. 
MeNally  [Ga.]  51  S.  E.  13;  Dolese  &  Shepard 
Co.  V.  Johnson,  116  111.  App.  206;  Illinois 
Third  Vein  Coal  Co.  v.  Cioni,  215  111.  583, 
74    N.    B.    751;    Atchison    &    E.    Bridge    Co.    v. 
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the  fellow-servant  must  have  been  the  sole  proximate  cause  of  injury ;'"  if  concurring 
negligence  of  the  master  and  a  fellow-servant  was  the  proximate  cause  of  injury,  so 
that  it  would  not  have  resulted  had  the  master  exercised  due  care,  he  is  liable.'^ 

Dfiermination  of  relation.  Common-laiv  rules.^^ — ^What  facts  are  essential  to 
the  existence  of  the  fellow-servant  relation  between  two  or  more  employes  is  a  ques- 
tion of  law  for  the  court;*'  the  existence  of  such  facts  in  a  particular  case  is  for  the 


Miller  [Kan.]  80  P.  18;  Dana  &  Co.  v.  Black- 
burn [Ky.]  90  S.  W.  237;  Louiaville  &  N.  R. 
Co.  V.  Dillard   [Tenn.]    86  S.  W.   313. 

80.  Master  not  liable  if  fellow-servant's 
negligence  was  sole  proximate  cause.  Gila 
Valley,  etc.,  R.  Co.  v.  Lyon  [Ariz.]  SO  P.  337. 
If  an  act  of  fellow-servants  was  the  sole 
proximate  cause  of  an  injury,  the  master 
is  not  liable  whether  or  not 'their- act  was 
negligent.  Chicago,  etc.,  R.  Co.  v.  Jackson 
[Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  123,  89 
S.  W.  1117.  Where  .  servants  .  made  an  ex- 
tension ladder  out  of  two  furnished  them, 
and  used  a  defective  rope  for  that  purpose 
which  broke,  thereby  Injuring  plaintiff, 
the  proximate  cause  of  the  injury  was  the 
negligence  of  fellow-servants.  Higgina  v. 
Higgins    [Mass.]    74    N.   B.    471. 

81.  Gila  Valley,  etc.,  R.  Co.  v.  Lyon  [Ariz.] 
80  P.  337;  Kremer  v.  New  York  Edison  Co., 
102  App.  Div.  433,  92  N.  T.  S.  883;  Hansell- 
Elcock  Foundry  Co.  v.  Clark,  214  III.  399, 
73  N.  E.  787;  Cbicago  Union  Traction  Co.  v. 
Sawusch,  218  111.  130,  75  N.  E.  797;  Chicago 
&  A.  R.  Co.  v.  Bell,  111  111.  App.  280;  Chicago 
City  R.  Co.  v.  Enroth,  113  111.  App.  285;  Dutro 
v.  Metropolitan  St.  R.  Co.  [Mo.  App.]  86 
S.  VF.  915;  Sirois  v.  Henry  &  Sons  [N.  H.] 
59  A.  936;  Venbuvr  v.  Lafayette  Worsted 
Mills  [R.  I.]  60  A.  770;  Ray  v.  Pecos  &  N.  T. 
R.  Co.  [Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  582, 
88  S.  W.  466;  Merrill  v.  Oregon  Short  Line 
R.  Co.  [Utah]  81  P.  85.  Master  liable  though 
negligence  of  fellow-servant  concurred  with 
th?.t  of  a  vice-principal.  Moseley  v.  Schofleld 
So'ns  Co.  [Ga.]  51  S.  B.  309.  Where  act  of 
vice-prinelpali  contributes  to  produce,  injury, 
fellow-servant  rule  does  not  apply.  Cleve- 
land etc.,  R.  Co.  V.  Surrells,  115  111.  App.  615. 
A  servant  injured  by  concurring  negligence 
of  the  master  and  a  fellow-servant  may 
recover  from  either  if  he  was  himself  with- 
out fault.  Hamel  v.  Newmarket  Mfg.  Co. 
[N  H]  62  A.  592.  Where  pile  driver  fur- 
nished was  defective,  concurrent  negligence 
of  a  co-employe  was  no  df ^"fe.  Hazzard 
V.  State,  108  App.  Div.  119,  95  N.  Y.  S.  1103. 
Where  rope  used  with  an  appliance  was  un- 
safe, the  act  of  a  foreman  directing  it  to 
be  used  was  held,  at  most,  concurrent  negli- 
gence, and  master  was  not  relieved.  Pluck- 
ham  V.  American  Bridge  Co.,  93  N  Y.  S.  748^ 
Master  liable  if  negligent  In  furnishing 
block  too  small  for  spliced  rope  used  with 
it  though  another  servant  was  negligent  in 
the  manner  in  which  it  was  used.  Wallace 
V  Henderson,  211  Pa.  142.  60  A.  574.  If 
defective  construction  of  elevator  entrance 
contributed  to  cause  injury  to  employe  rid- 
ing in  the  elevator,  defendant  was  liable 
though  the  act  of  another  employe  who 
threw  plaintiff  on  the  floor  also  contributed. 
Siegel,  Cooper  &  Co.  v.  Trcka.  218  111.  559, 
75  N  E  1053;  Id.,  115  111.  App.  56.  Where 
neeligence  alleged  was  failure  to  have 
gulrds  on  a  table  across  which  shingles 
were 


pushed    while    being    loaded    into    hold 


of  vessel,  the  fact  that  fellow-servants  were 
responsible  for  leaving  hatchway,  into  which 
plaintiff  fell,  open,  was  no  defense.  Olsen 
V.  Gray  [Cal.]  81  P.  414.  Where  engineer 
loaded  a  lumber  train  in  such  a  negligent 
manner  that  the  brakes  would  not  work  and 
the  train  was  derailed  while  running  at  a  high 
rate  at  a  place  where  the  rails  spread  be- 
cause the'  ties  were  decayed,'  the  fireman 
could  recover  for  injuries  sustained.  Fuller 
V.  Tremont  Lumber  Co.,  114  La.  266,  38  So. 
164. 

•  IVotei  "The' defense  In  Fuller  V.' Tremont 
Lumber  Co.,  supra,  was  that  the  Injury 
was  caused  by  the  negligence  of  the  engi- 
neer in  improperly  loading  the  cars.  If  this 
were  the  sole  cause  of  the  accident,  then 
under  the  fellow-servant  rule  there  could 
be  no  recovery  against  the  master.  But  the 
injury  complained  of  was  caused  by  the 
concurrent  negligence  of  the  master  and  the 
fellow-servant,  for  the  master  was  bound  to 
furnish  a  reasonably  safe  track  and  equip- 
ment. Under  such  circumstances  the  mere 
fact  that  the  negligence  of  the  fellow-serv- 
ant contributed  to  the  injury  does  not  re- 
lieve the  master  from  liability.  Chicago  & 
A.  R.  Co.  v.  Bell,  111  111.  App.  280;  Cole  v. 
St.  Louis  Transit  Co.,  183  Mo.  81,  81  S.  W. 
1138;  Colley  v.  Southern  Cotton  Oil  Co.,  120 
Ga.  258,  47  S.  E.  932;  Thomas  v.  Smith,  90 
Minn.  379,  97  N.  W.  141;  Grant  v.  Keystone 
Lumber  Co.,  119  Wis.  229,  96  N.  W.  535; 
100  Am.  St.  Rep.  883;  Cudahy  Packing  Co. 
v.  Anthes  [C.  C.  A.]  117  F.  118;  Simone  v. 
Kirk,  173  N.  Y.  7.  65  N.  E.  739.  This  is 
the  rule  even  though  due  care  on  the  part 
of  the  fellow-servant  would  have  prevented 
the  injury.  Cone  v.  D.  L.  &  W.  R.  R.  Co.,  81 
N.  Y.  206,  37  Am.  Rep.  491.  A  few  of  the 
authorities  hold  that  the  master  is  liable 
only  if  his  negligence  is  the  proximate  cause 
of  the  injury.  Phil  Iron  Co.  v.  Davis,  111 
Pa.  597,  56  Am.  Rep.  305;  Luts  v.  A.  &  P. 
R  R  Co  6  N.  M.  496;  TreWatha  v.  Buchanan 
Gold  Min.  Co.,  96  Cal.  494;  Little  Rock  R. 
Co  V  Barry-,  84  Fed.  944,  43  L.  R.  A.  349. 
The  great  weight  of  authority,  however,  is 
to  the  effect  that  in  cases  of  concurrent 
negligence  the  master  is  liable." — 3  Mich.  L. 
R.   670. 

82.  See  4  C.  L.  559,  and _  note,  p.  560,  on 
conflict  in  authorities. 

83.  Wilkinson  Co-op.  Glass  Co.  v.  Dickin- 
son [Ind.  App.]  73  N.  E.  957.  The  existence 
of  the  relation  is  for  the  court  if  the  facts 
are  conceded,  and  only  one  reasonable  in- 
ference can  be  drawn  therefrom.  Stephens 
v.  Deatherage  Lumber  Co.,  110  Mo.  App.  398, 
86  S.  W.  481;  Aurora  Boiler  Works  v.  Col- 
ligan,  115  111.  App.  527;  Bentley,  Shriver  & 
Co.  V.  Edwards  [Md.]  60  A.  283.  Instructions 
on  fellow-servants  erroneous  because  they 
failed  to  tell  Jury  what  constituted  the  re- 
lation. Illinois  Steel  Co.  v.  Rolewicz,  113 
111.  App.   312. 
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jury.**    The  Federal  courts  treat  the  question  as  one  of  general  law  and  need  not 
follow  the  rules  laid  down  by  state  courts.*^ 

A  rule  frequently  applied  is  that  employes  of  a  common  master'*  engaged  in 
the  same  common  enterprise,^'  performing  duties  tending  to  the  accomplishment  of 
the  same  general  end  or  pui-pose/*  are  fellow-serrants,  though  not  at  the  time  engaged 
in  the  same  operation  or  on  the  same  particular  piece  of  work.*' 


84.  Wilkinson  Co-op.  Glass  Co.  v.  Dickin- 
son [Ind.  App.]  73  N.  B.  957.  Unless  the 
facts  admitted  or  proved  beyond  dispute 
show  the  existence  of  relation  of  fellow- 
servants  in  a  given  case  within  the  estab- 
lished rule  of  law,  the  question  is  for  the 
Jury.  Himrod  Coal  Co.  v.  Cling-an,  114  111. 
App.  568;  Cleveland,  etc.,  K.  Co.  v.  Surrells, 
115  111.  App.  615..  Whether  certain  employes 
in  iron  aiid  steel  works  were  fellow-servants 
held  for  Jury.  Shickle-Harrison  &  H.  Iron 
Co.,  112  111.  App.  444.  Whether  molder  and 
his  helper  were  fellow-servants  virhile  latter 
was  engaged  in  repairing  crane  held  for 
Jury.  Leighton  &  H.  Steel  Co.  v.  Snell,  217 
111.  152,  75  N.  B.  462.  Instruction  assuming 
that  plaintiff  and  person  causing  his  injury 
were  fellow-servants  error  when  from  the 
evidence  the  contrary  conclusion  was  pos- 
sible. Norman  v.  Middlesex  &  S.  Traction 
Co.,  71  N.  J.  Law,   652,   60  A  936. 

85.  Spring  Valley  Coal  Co.  V.  Patting,  112 
111.   App.   4.     See,   also,    4   C.   L.    559. 

86.  Persons  employed  by  different  mas- 
ters are  not  fellow-servants.  Bentley-Shri- 
ner  &  Co.  v.  Bdwards  [Mo.]  60  A.  283.  Serv- 
ant in  employ  of  general  employer,  and 
servant  of  subcontractor,  are  not  fellow- 
servants.  Wagner  v.  Boston  Bl.  R.  Co. 
[Mass.]  74  N.  B.  919.  Watchman  employed 
by  one  road  is  not  fellow-servant  of  train 
crew  of  another  road.  Louisville  &  N.  R. 
Co.  V.  Martin,  113  Tenn.  266,  87  S.  W.  418. 
Longshoreman,  engaged  in  hold  of  barge, 
unloading,  is  not  fellow-servant  of  winch- 
man,  being  employed  by  different  masters. 
The  City  of  San  Antonio,  135  P.  879.  Plain- 
tiff, employed  by  A.,  was  rightfully  on  a 
wharf  sewing  sugar  bags,  and  was  injured 
by  negligence  of  a  servant  of  B.,  engaged  in 
unloading  cargo  from  a  lighter  owned  by  C. 
whose  captain  was  also  engaged  in  the  work. 
There  was  no  arrangement  whereby  plain- 
tiff became  temporarily  the  servant  of  B. 
or  C.  Held,  the  dfefense  that  negligence  of  a 
fellow-servant  caused  plaintiff's  injury  was 
not  available  to  B.  Ford  v.  Arbuckle,  94  N. 
T.  S.  1097.  The  servants  of  two  railway 
companies  between  whom  there  is  a  traffic 
contract  permitting  one  to  run  its  cars  over 
the  tracks  of  the  other  are  not  co-employes. 
Chicago  Terminal  Transfer  R.  Co.  v.  Van- 
denberg   [Ind.]    73  N.  E.   990. 

Contra:  Where  two  street  railway  com- 
panies contract  for  the  use  of  each  other's 
tracks  under  the  authority  conferred  by 
31  Stat,  at  L.  270,  c.  718,  servants  of  the  two 
companies  are  fellow-servants  in  the  use 
of  the  common  appliances  and  all  the  em- 
ployes using  them  are  fellow-servants. 
Looney  v.  Metropolitan  R.  Co.,  24  App.  D.  C. 
BIO. 

Fellow-servant  doctrine  applies  only  as 
between  master  and  servant,  and  not  as 
between  a  servant  and  a  third  party.  Chi- 
cago &  A.  R.  Co.  V.  Vipond,  112  111.  App.  558. 
Fellow-servant  doctrine  not  applicable  where 


suit  Is  not  against  common  master  but 
against  a  third  person.  Chicago  Transit  Co. 
V.  Campbell,  110  111.  App.  366. 

87.  Mollhoff  V.  Chicago,  etc.,  R.  Co.  [Okl.] 
82  P.  733;  Jemraing  v.  Great  Northern  R.  Co. 
[Minn.]  104  N.  W.  1079.  Mine  boss  is  fellow- 
servant  of  miner.  Purkey  v.  Southern  Coal 
&  Transp.  Co.  [W.  Va.]  50  S.  E.  755.  Switch- 
man was  fellow-servant  of  brakeman  when 
both  w^ere  engaged  In  making  a  flying 
switch.  Stevick  v.  Northern  Pac.  R.  Co. 
[Wash.]  81  P.  999.  Employe,  foreman,  and 
railroad  roadmaster,  all  engaged  in  remov- 
ing debris  of  landslide  from  track,  are  fel- 
low-servants. Florence  &  C.  C.  R.  Co.  v. 
Whipps  [C.  C.  A.]  138  F.  13.  Men  employed 
by  a  consignee  of  iron  to  unload  and  pile 
it  held  fellow-servants.  Weizinger-  v.  Erie 
R.  Co.,  94  N.  T.  S.  869.  Two  employes  en- 
gaged in  tamping  furnace  floor,  one  hold- 
ing block  which  other  struck,  are  fellow- 
servants.  Wilkinson  Co-op.  Glass  Co.  v. 
Dickinson.  [Ind  App.]  73  fj.  E.  957.  Two 
helpers  in  machine  shop,  and  an  engine 
tester,  all  working  on  the  same  engine 
and  under  the  same  foreman,  were  fel- 
low-servants. Millett  V.  Puget  Sound 
Iron  &  Steel  Works,  37  Wash.  438,  79 
P.  980.  Employes  in  gypsum  mine,  one  of 
whom  loosened  rock  by  blasting,  which  the 
other  removed,  were  fellow-servants.  Hen- 
drickson  v.  U.  S.  Gypsum  Co.  [Iowa]  105  N. 
W.  503.  Coal  shoveler  and  truckman  as- 
signed to  duty  on  the  same  tram  car  at  a 
coal  elevator,  was  engaged  in  same  work, 
and  were  fellow-servants,  neither  being  su- 
perior to  the  other,  though  the  truckman 
occasionally  gave  signals.  Dana  &  Co.  v. 
Blackburn  [Ky.]  90  S.  W.  237.  Where  a 
foreman  and  two  employes  were  engaged 
together  in  lacing  a  belt  under  the  fore- 
man's direction,  they  were  all  fellow-serv- 
ants, and  one  of  the  employes  could  not 
recover  for  an  injury  resulting  from  a 
negligent  adjustment  of  the  clamps  to  the 
belt.  Standard  Pottery  Co.  v.  Moudy  [Ind. 
App.]    73  N.   E.   188. 

88.  Mollhoff  V.  Chicago,  etc.,  R.  Co.  [Okl.] 
82  P.  733.  All  employes  of  the  same  master, 
engaged  in  the  same  general  business,  and 
whose  efforts  tend  to  promote  the  same 
general  purpose  and  accomplish  the  same 
general  end,  are  fellow-servants.  Atchison 
&  B.  Bridge  Co.  v.  Miller  [Kan.]  80  P.  18. 
Roustabout  who  negligently  started  machine 
was  fellow-servant  of  repairman.  Dickey  v. 
Dickey  [Mo.  App.]  86  S.  W.  909.  Plaintiff, 
an  employe  of  lighterage  company,  and  an 
engineer  in  charge  of  a  winch  owned  by 
defendant  but  hired  by  the  hour  by  the 
lighterage  company,  were  fellow-servants 
while  engaged  in  unloading  sugar  from 
a  lighter  to  the  dock.  Quinn  v.  National 
Sugar  Refining  Co.,  102  App.  Div.  47.  92  N  Y 
S.   95. 

89.  Two  employes  engaged  on  steam 
shovel     were     fellow-servants,     though     one 
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The  rule  most  frequently  applied  is  that  it  is  not  the  rank  of  an  employe,  nor 
his  authority  over  otlier  employes,  but  the  nature  of  the  'duty  or  service  he  performs, 
which  determines  whether  he  is  a  vice-principal  or  a  fellow-servant.*"  The  duty  of 
the  master  to  use  ordinary  care  to  provide  for  the  safety  of  his  servants  being  per- 
sonal and  nondelegable,*^  any  person  charged  with,  or  engaged  in  the  perfwmance 
of,  any  part  of  that  duty  is  a  ^ace-principal,  for  whose  negligence  in  the  performance 
of  such  duty  the  master  is  liable."^  Thus,  persons  charged  with,  or  engaged  in  the 
performance  of,  the  duty  of  the  master  to  provide  a  reasonably  safe  place*^  or  reason- 
ably safe  appliances,**  or  a  sufficient  number*^  of  competent  employes,*'  or  to  warn*' 


■was  engineer  and  other  was  shoveler  and 
leveler;  the  latter,  struck  by  bucket  through 
engineer's  negligence,  could  not  recover. 
MoUhoff  V.  Chicago,  etc.,  R.  Co.  [Okl.]  82 
P.  733.  Where  carpenter  shop  was  part  of 
molding  department  of  foundry,  foreman  of 
molding  department  being  superior  of  car- 
penter foreman,  the  latter  was  the  fellow- 
servant  of  molders  who  used  flasks  made 
by  the  carpenter.  Leishman  v.  Union  Iron 
Works  [Cal.]  83  P.  30.  Kitchen  boy  and 
ship's  carpenter  are  fellow-servants.  The 
Esperanza,  133  P.  1015.  Engineer  on  steam- 
ship is  fellow-servant  of  oiler  In  engine 
room.  McCarron  v.  Dominion  Atlantic  R.  Co., 
134  F.  762.  Section  hand  working  on  dump 
car,  and  employes  operating  engine  attached 
to  the  car  are  fellow-servants.  O'Connor 
V.  Atchison,  etc.,  R.  Co.  [C.  C.  A.]  137  P. 
503.  Elevator  boy  and  boy  employed  to 
stamp  and  address  envelopes  held  fellow- 
servants.  Zilver  v.  Robert  Graves  Co.,  94 
N.    T.   S.    714. 

90.  Jemming  v.  Great  Northern  R.  Co. 
[Minn.]  104  N.  W.  1079;  Page  v.  Battle  Creek 
Pure  Pood  Co.  [Mich.]  12  Det.  Leg.  N.  615, 
105  N.  W.  72;  Poorman  Silver  Mines  V.  Dev- 
ling  [Colo.]  81  P.  252;  Merrill  v.  Oregon  Short 
Line  R.  Co.  [Utah]  81  P.  85.  Nature  of  em- 
ployment not  rank,  or  power  to  employ  or 
discharge  men,  is  the  test.  Hjelm  v.  Western 
Granite  Contracting  Co.  [Minn.]  102  N.  W. 
384.  Mere  superiority  in  rank,  .or  authority 
to  direct,  does  not  alone  make  a  servant  a 
vice-principal.  Dill  v.  Marmon  [Ind.]  73  N. 
E.  67.  "Boss"  and  employe  held  fellow-serv- 
ants. Martin  V.  Royster  Guano  Co.  [S.  C] 
51  S.  E.  680. 

91.  Williams  v.  North  Wisconsin  Lumber 
Co.,   124  Wis.   328,   102  N.  W.   589. 

93.  Mollhoff  V.  Chicago,  etc.,  R.  Co.  [Okl.] 
82  P  733;  Alabama  Great  Southern  R.  Co.  v. 
Vail  [Ala.]  38  So.  124;  Jemming  v.  Great 
Northern  R.  Co.  [Minn.]  104  N.  W.  1079; 
Illinois  Steel  Co.  v.  Olste,  116  111.  App.  303. 
A  vice-principal  is  one  who  represents  the 
master  in  the  discharge  of  those  duties 
which  the  master  owes  to  his  servants.  Dill 
V.  Marmon  [Ind.]  73  N.  B.  67.  The  master  is 
liable  for  injuries  resulting  from  a  breach 
of  any  of  his  duties,  regardless  of  the  rank, 
grade,  or  department  of  the  servant  to 
whom  such  duties  were  delegated.  Atchi- 
son &  B.  Bridge  Co.  v.  Miller  [Kan.]  80  P. 
18  If  an  act  or  omission  causing  an 
injury  is  one  pertaining  to  the  duties  owed 
by  the  master  to  the  servant,  the  master  is 
responsible  for  the  manner  of  its  perform- 
ance without  regard  to  the  rank  of  the 
servant  to  whom  the  duty  is  intrusted.  Lar- 
son V    Le  Doux  [Idaho]    81  P.   600. 


93.  The  duty  to  provide  a  reasonably  safe 
place  cannot  be  delegated.  Chicago,  etc., 
R.  Co.  V.  Barnes  [Ind.]  73  N.  B.  91;  Kalker 
V.  Hedden  [N.  J.  Err.  &  App.]  61  A.  395; 
Schiglizzo  V.  Dunn,  211  Pa.  253,  60  A.  724. 
Where  repairers  placed  watchman's  box  so 
near  the  track  that  it  was  struck  by  an 
engine,  the  negligence  was  that  of  the 
master.  Philadelphia,  etc.,  R.  Co.  v.  Devers 
[Mo.]  61  A.  418.  Where  master  agreed  to 
furnish  and  place  cars  for  plaintiff  to  load, 
one  who  placed. the  cars  was  performing  a 
delegated  duty  and  for  his  negligence  the 
master  was  responsible.  Spring  Valley 
Coal  Co.  V.  Robizas,  111  111.  App.  49.  Fail- 
ure of  an  employe  to  place  a  guard  around 
a  hole  in  the  floor  of  a  dressing  room  used 
by  employes  rendered  the  master  liable, 
though  such  employe  disobeyed  orders.  Day 
V.  Emery-Bird-Thayer  Dry  Goods  Co.  [Mo. 
App.]  89  S.  W.  903.  Man  employed  to  clean 
Are  box  of  engines,  working  in  a  pit,  is 
not  a  fellow-servant  of  one  who  negligently 
causes  the  engine  on  which  he  was  working 
to  move,  thereby  injuring  his  hand.  MuUin 
v.  Northern  Pac.  R.  Co.,  38  Wash.  550,  80  P. 
814.  In  placing  a  freight  train  on  a  side 
track  a  heavy  casting  was  knocked  from 
a  car  onto  the  main  track,  and  was  not 
removed  before  a  passenger  train  came,  the 
result  being  a  wreck  and  death  of  the  fire- 
man on  the  passenger  engine.  A  rule  made 
it  the  duty  of  employes  in  charge  of  trains 
to  report  obstructions  at  once  and  to  make 
repairs,  taking  charge  of  the  work,  to  pre- 
vent accidents.  This  rule  made  the  freight 
conductor  a  vice-principal  and  for  his  fail- 
ure to  remove  the  casting  the  company  was 
responsible.  Cincinnati,  etc.,  R.  Co.  v.  Curd 
[Ky.]  89  S.  W.  140.  The  fact  that  as  to 
other  duties  the  crews  of  the  freight  and 
passenger  trains  were  fellow-servants  would 
not  affect  the  operation  of  the  rule  as  to 
duties  of  the  master  intrusted  to  employes. 
Id.  Declaration  held  to  state  cause  of  ac- 
tion for  injuries  caused  by  backing  of  train 
under  order  of  conductor  while  plaintiff,  a 
brakeman,  was  between  cars.  Lorain  Steel 
Co.  V.  Hayes,  6  Ohio  C.  C.  (N.  S.)   353. 

Duty  to  maintain  held  delegable:  When 
the  master  has  used  ordinary  care  to  fur- 
nish a  reasonably  safe  place  and  reasonably 
safe  appliances,  he  may  commit  their  main- 
tenance in  that  condition  to  agents  careful- 
ly selected  for  competency  and  fitness.  Per- 
son whose  duty  it  was  to  see  that  mine  roof 
was  kept  reasonably  safe  held  fellow-serv- 
ant of  injured  miner.  Tutwiler  Coal,  Coke  & 
Iron  Co.  V.   Farrington   [Ala.]    39  So.   898. 

94.  Duty  to  provide  reasonably  safe  ap- 
pliances is  nondelegable.     Butler  v.  Prazee,  25 


558 


MASTER  A>[D  SERVANT  §  3E. 


6  Cur.  Law. 


Or  properly  instnict"'  employes,  or  to  inspect"'  and  keep  in  repair*  the  place  and  ap- 
pliances supplied,  or  to  promulgate  and  enforce  reasonable  rules  and  regulations,* 
have  been  held  vice-principals  for  whose  failure  to  perform  the  duties  intrusted  to 
them,  or  for  whose  negligence  in  the  performance  thereof,  the  master  has  been  held 
responsible.  On  the  other  hand,  when  a  master  has  performed  his  duties,  he  may 
properly  intrust  the  details  of  his  work  to  employes,'  and  if  the  act  or  omission  com- 


App.  D.  C.  392;  Pluckham  v.  American 
Bridge  Co.,  93  N.  T.  S.  748;  Siversen  v. 
Jenks,  102  App.  Div.  313,  92  N.  T.  S.  382. 
Master  held  liable  where  foreman  directed 
use  of  rope  which  broke,  injuring-  plaintiff. 
Pluckham  v.  American  Bridge  Co.,  93  N.  T. 
S.  748.  Duty  to  provide  reasonably  safe 
staging  held  nondelegable  where  staging 
was  complicated  and  plan  had  to  be  follow- 
ed in  its  use  and  construction.  Carlson  v. 
Haglin  [Minn.]  104  N.  W.  297.  One  who 
helped  build  a  scaffold  was  not  fellow-serv- 
ant of  one  who  was  later  directed  to  use  it. 
Shore  v.  American  Bridge  Co.  [Mo.  App.]  86 
S.  W.  905.  The  duty  of  the  master  to  sup- 
ply a  reasonably  safe  scaffold  for  a  painter 
held  nondelegable  though  it  was  painter's 
duty  to  use  ordinary  care  to  discover  de- 
fects in  it.  George  Weidemann  Brewing 
Co.  v.  Wood,  27  Ky.  L,.  R.  1012,  87  S.  W.  772. 
Duty  of  providing  reasonably  safe  derrick 
and  keeping  it  in  that  condition  cannot  be 
delegated  even  to  a  fit  and  competent  agent 
so  as  to  escape  liability  for  nonperformance. 
Rincicotti  v.  O'Brien  Contracting  Co.,..  77 
Conn.  617,  60  A.  115.  Duty  to  furnish  rea- 
sonably safe  machinery  is  personal,  con- 
tinuing and  nonassignable.  Virginia  &  N. 
C.  Wheel  Co.  v.  Harris,  103  Va.  708,  49  S.  E. 
991.  Foreman  in  printing  office  who  failed 
to  replace  guard  rail  on  press,  whereby  a 
pre.ss  feeder  was  injured,  was  not  the  lat- 
ter's  fellow-servant,  the  statute  requiring  a 
guard  rail.  Pinsdorf  v.  Kellogg  &  Co.,  108 
App.  Div.  209,  95  N.  T.  S.  617.  Servant 
whose  duty  it  was  to  deliver  cars  to  crews 
represented  the  master  and  latter  was  lia- 
ble for  injury  resulting  from  delivery  of  car 
with  defective  motor  handle  so  that  car 
could  not  be  reversed.  Chicago  Union  Trac- 
tion Co.  V.  Sawusch,  21S  111.  130,  75  N.  E.  797. 
Negligence  of  employes  in  constructing  ap- 
pliances to  be  used  by  plaintiff,  the  con- 
struction being  in  charge  of  the  foreman, 
was  negligence  for  which  the  master  was 
responsible.  American  Cotton  Co.  v.  Sim- 
mons [Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  343, 
S7    S.   W.    S42. 

95.  Duty  of  seeing  that  a  sufficient  num- 
ber of  men  are  employed  to  do  the  work  in 
hand  with  safety  is  nondelegable.  Alabama 
Great  Southern  R.  Co.  v.  Vail  [Ala.]  38  So. 
124.  Foreman,  in  deciding  how  many  men 
were  needed  to  repair  certain  shafting  was 
performing  a  duty  of  the  master,  and  the 
latter  was  liable  if  injury  resulted  because 
two  were  not  enough.  Hamel  v.  Newmarket 
Mfg.  Co.  [N.  H.]   62  A.  592. 

96.  Duty  of  selecting  competent  employes 
Is  nondelegable.  Alabama  Great  Southern 
R.  Co.  V.  Vail   [Ala.]    38   So.   124. 

97.  Duty  to  warn  of  danger  from  the  do- 
ing of  work  by  other  employes  cannot  be 
delegated.  Western  Elec.  Co.  v.  Hansal- 
mann  [C.  C.  A.]  136  F.  564.  Duty  to  warn 
so  that  place  of  work  may  be  safe  is  non- 


delegable. Inland  Steel  Co.  v.  Smith  [Ind. 
App.]  75  N.  B.  852.  Negligence  of  servants 
whose  duty  it  was  to  keep  lookout  and 
give  warnings  made  master  liable.  Cincin- 
nati, etc.,  R.  Co.  V.  Hill's  Adm'r  [Ky.]  89  S. 
W.  523.  Duty  to  give  timely  warning  of  ex- 
plosion of  blast  in  quarrying  held  nondele- 
gable, Hjelm  V.  Western  Granite  Contracting 
Co.  [Minn.]  102  N.  W.  384.  Failure  of  fore- 
man to  warn  employe  working  on  track  of 
approach  of  train  was  negligence  imputable 
to  the  master.  D'Agostino  v.  Pennsylvania 
R.  Co.  [N.  J.  Law]  60  A.  1113.  Negligence 
of  a  sawyer  in  charge  of  a  machine  in 
failing  to  warn  a  "dogger"  after  he  was 
placed  in  danger  was  negligence  for  which 
the  master  was  liable.  O'Brien  v.  Page  Lum- 
ber Co.  [Wash.]  82  P.  114;  Dossett  v.  St. 
Paul  &  Tacoma  Lumber  Co.  [Wash.]  82  P. 
273. 

98.  Master  responsible  for  instructions 
given  by  foreman.  McDonald  v.  Champion 
Iron  &  Steel  Co.  [Mich.]  12  Det.  Leg.  N.  208, 
103  N.  W.  829.  Where  employe  was  injur- 
ed because  of  lack  of  Instructions  as  to  use 
of  machine  he  was  told  to  operate,  the  mas- 
ter was  liable  regardless  of  rank  of  person 
who  failed  to  instruct.  Flickner  v.  Lam- 
bert [Ind.  App.]   74  N.  E.  263. 

99.  Duty  of  inspection  is  nondelegable. 
Crawford  v.  United  R.  &  Elec.  Co.  [Md.]  61  A. 
287;  El  Paso  &  S.  W.  R.  Co.  v.  Vizard  [Tex. 
Civ.  App.]  13  Tex.  Ct.  Rep.  443,  88  S.  W.  457; 
Koehler  v.  New  Tork  Steam  Co.  [N.  T.]  75  N. 
E.  538.  Duty  to  properly  inspect  freight 
elevator.  Starer  v.  Stern,  100  App.  Div.  393, 
91  N.  T.  S.  821.  Engineer,  in  charge  of  en- 
gine, and  whose  duty  it  was  to  inspect  it 
and  keep  it  in  repair  on  the  road  was  as  to 
such  inspection  the  vice-principal  of  the 
fireman  injured  by  the  explosion  of  the  boil- 
er. Illinois  Cent.  R.  Co.  v.  Quirey  [Ky.]  89 
S.    W.    217. 

1.  Duty  to  keep  machinery  in  repair  is 
not  delegable;  notice  of  a  defect  to  one 
whose  duty  it  is  to  repair  is  notice  to  the 
master.  Odin  Coal  Co.  v.  Tadlock,  216  111. 
624,  75  N.  E.  332.  Duty  to  keep  cage  in 
mine  in  proper  repair  cannot  be  delegated 
to  cage  tender  so  as  to  relieve  master  from 
liability  for  tender's  negligence.  Illinois 
Third  Vein  Coal  Co.  v.  Cioni,  215  111.  583,  74 
N.  B.  751.  Where  a  foreman  promised  a 
servant  to  replace  a  defective  belt  and  fail- 
ed to  do  so,  the  forjeman's  negligence  was 
that  of  a  vice-principal  and  not  a  fellow- 
servant.  Maryland  Steel  Co.  v.  Engleman 
[Md.]  61  A.  314.  Failure  of  foreman  to  re- 
pair belt  and  pulley  as  he  had  promised  held 
negligence  for  which  master  was  responsible. 
Lynch  v.  Stevens  &  Sons  Co.  [Mass.]  73  N. 
B.    478. 

2.  Duty  to  make  and  enforce  reasonable 
rules  and  regulations  cannot  be  delegated. 
Merrill  v.  Oregon  Short  Line  R.  Co.  [Utah] 
81  P.   SC. 
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plained  of  does  not  pertain  to  any  duty  of  the  master,  but  is  a  mere  detail  of  the 
work  which  it  is  the  duty  of  his  employes  to  perform,  it  is  the  act  or  omission  of  a 
fellow-servant,*  regardless  of  the  rank  or  authority  of  the  employe  charged  therewith." 


3.  When  the  master  has  performed  his 
duties,  he  may  commit  details  of  the  work 
to  servants,  and  negligence  In  the  per- 
formance of  a  detail  Is  that  of  a  fellow- 
setvant.  Williams  v.  North  Wisconsin  Lum- 
ber Co.,  124  Wis.  328,  102  N.  W.  589.  Min- 
ers were  properly  required  to  make  their 
own  inspection  for  unexploded  charges  be- 
fore drilling  for  blasts.  Poorman  Silver 
Mines  v.  Devllng   [Colo.]   81   P.   252. 

4.  Servant  who  used  a  dull  pike  pole  In 
holding  pole  on  which  plaintiff  was  at  work, 
whereby  it  fell,  was  a  fellow-servant  of 
plaintiff,  there  being  plenty  of  suitable  pikes 
available.  Towne  v.  United  Blec.  Gas  & 
Power  Co.,  146  Cal.  766,  81  P.  124.  Where 
master  furnished  suitable  materials  for 
molding  flasks,  used  In  foundry,  and  provid- 
ed competent  employes  whose  duty  it  was 
to  put  the  materials  together  and  construct 
flasks,  defects  in  the  flasks  caused  by  negli- 
gence of  the  employes  in  putting  the  ma- 
terials together  did  not  make  the  master 
liable.  Lelshman  v.  Union  Iron  Works  [Cal.] 
83  P.  30.  Where  rules  required  miners  to 
inspect  for  unexploded  charges  before  com- 
mencing to  drill,  the  act  of  a  foreman  in 
examining  a  hole  and  pronouncing  it  not  a 
"missed  shot"  was  the  act  of  a  fellow-serv- 
ant. Poorman  Silver  Mines  v.  Devling 
[Colo.]  81  P.  252.  If  the  act  or  omission 
pertains  to  a  mere  detail  of  the  work  of 
employes,  and  is  a  part  of  their  duty,  it  is 
the  act  or  omission  of  a  fellow-servant  for 
which  the  master  is  not  liable.  Larsen  v. 
Le  Doux  [Idaho]  81  P.  600.  Act  of  foreman 
in  turning  on  blower  in  oven  which  plaintiff 
was  repairing,  in  order  to  cool  the  ovefi, 
thereby  blowing  ashes  in  plaintiff's  eyes, 
was  that  of  a  fellow-servant.  Page  v.  Bat- 
tle Creek  Pure  Food  Co.  [Mich.]  12  Det.  Leg. 
N.  46,  105  N.  W.  72.  Act  of  station  agent 
in  lowering  a  movable  platform  used  in  load- 
ing milk  cans  on  a  car  was  the  act 
of  a  fellow-servant^  of  a  freight  con- 
ductor who  was  injured  by  coming  in 
contact  with  it  while  on  the  Bide  of  a 
car  Henry  v.  Ann  Arbor  R.  Co.  [Mich.]  12 
Det.  Leg.  N.  232,  103  N.  W.  846.  Act  of  fore- 
man in  directing  use  of  unsafe  hoisting  rope, 
whereby  another  was  injured,  was  the  act 
of  a  fellow-servant,  and  not  the  perform- 
ance of  a  delegated  duty  of  the  master. 
Vogel  V.  American  Bridge  Co..  180  N.  T.  373, 
73  N  B  1  Failure  of  operator  of  steam 
winch  to  stop  it  at  the  proper  time  was 
negligence  of  a  fellow-servant  of  a  man 
working  in  hold  of  vessel  Tydeman  v. 
Prince  Line,  102  App.  Div.  279,  92  N.  Y  S. 
446  A  servant  who  agreed  to  watch  while 
another  workman  was  working  in  a  man- 
hole, and  who  neglected  to  so  do,  whereby 
an  injury  resulted,  was  a  fellow-servant. 
Wooton  V.  Platbush  Gas  Co.,  102  App  Div 
'>94  92  N  T  S  380.  Where  master  ordered 
foreman  '  to  shut  down  machinery  while 
belts  were  being  put  on,  disobedience  of  his 
orders  was  negligence  of  a  fellow-servant 
of  an  in.iured  employe  and  the  '"^^ster  was 
not  liable.  Foster  v.  International  Paper  Co. 
[N  Y  ]  75  N.  E.  933.  Where  the  master  has 
done  ills  whole  duty  in  providing  the  means 


of  lighting  the  place  of  work,  he  is  not  lia- 
ble for  failure  of  employes  to  avail  them- 
selves of  the  means  provided.  Id.  A  com- 
petent foreman  and  a  sufficient  number  of 
men  were  sent  out  to  string  wires,  arrange- 
ments hp^'ing  been  made  whereby  any  one 
of  the  gang  could  turn  oft  the  current  of 
electricity.  The  foreman  was  Selected  by 
the  men.  Held,  he  was  a  fellow-servant  of 
the  others,  and  the  master  was  not  re- 
sponsible for  his  failure  to  turn  off  the  cur- 
rent or  give  warning.  Anglin  v.  American 
Construction  &  Trading  Co.,  96  N.  Y.  S.  49. 
Conductor  who  changed  the  make-up  of  his 
train  without  authority  was  In  so  doing  the 
fellow-servant  of  a  brakeman  of  a  preceding 
train  killed  in  a  collision.  Driver's  Adm'r  v. 
Southern  R.  Co.,  103  Va.  650,  49  S.  E.  1000. 
Superintendent  of  electric  plant  was  fel- 
low-servant of  a  repairman  while  engaged 
in  testing  dynamo  and  changing  armature. 
Williams  v.  North  Wisconsin  Lumber  Co., 
124  Wis.  328,  102  N.  W.  589.  Where  the  mas- 
ter had  -employed  competent  servants  to 
give  warnings  of  dangers  arising  in  the 
course  of  the  work,  he  was  not  liable  for 
injuries  caused  by  failure'  of  such  servants 
to  give  warning.  Blggers  v.  Catawba 
Power  Co.  [S.  C]  51  S.  ,B.  882.  The  duty  to 
repair  or  readjust  derricks  used  in  unload- 
ing coal  being  a  part  of  the  duty  of  the 
persons  employed  to  unload,  negligence  in 
making  such  repairs  or  readjustment  was 
that  of  a  fellow-servant.  Grams  v.  Reiss 
Coal  Co.  [Wis.]  102  N.  W.  586.  Where  man- 
ager of  construction  of  building  directed 
certain  employes  to  build  a  scaffold,  and  told 
one  of  them  how  to  do  it,  and  furnished  suit- 
able material,  negligence  of  such  servant  in 
selecting  an  unsafe  cross  piece  was  negli- 
gence of  a  fellow-servant  of  plaintiff  who 
helped  make  the  scaffold  and  was  later  in- 
jured by  Its  collapse.  Larsen  v.  Le  Doux, 
[Idaho]    81  P.  600. 

5.  Foreman  of  gang  of  day  laborers  was 
fellow-servant  of  member  of  the  gang  while 
directing  the  manner  in  which  scrap  iron 
should  be  removed  from  a  pile,  and  there 
could  be  no  recovery  from  the  master  for  an 
injury  caused  by  the  falling  of  the  pile. 
Lach  V.  Burnham,  134  F.  688.  Master  of 
vessel,  w^ho  ordered  libelant  to  take  two 
more  turns  of  a  hawser  around  the  capstan, 
as  a  result  of  which  the  capstan  broke,  in- 
juring libelant,  was  libelant's  fellow-serv- 
ant, both  being  engaged  at  the  time  in  ordi- 
nary navigation  of  the  vessel.  The  West- 
port  [C.  C.  A.]  136  P.  391.  Engineer  in 
charge  of  men  employed  on  steam  shovel 
was,  as  to  the  manner  in  which  he  operat- 
ed the  machinery,  a  fellow-servant  of  an 
employe  whose  duties  related  to  the  track 
on  wiilch  the  apparatus  worked;  and  for 
negligence  of  the  engineer,  the  trackman 
could  not  recover.  Jemming  v.  Great  North- 
ern R.  Co.  [Minn.]  104  N.  W.  1079.  Fore- 
man who  told  plaintiff  to  place  his  ladder 
in  a  dangerous  place  was  performing  a  mere 
detail  of  the  work.  Date  v.  New  York  Glu- 
cose Co.,  93  N.  Y.  S.  249.  At  common  law, 
failure  of  a  superintendent  to  replnce  guards 
on  machinery  is  negligence  of  a  fellow-serv- 
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But  tKe  authority  conferred  upon  and  exercised  by  employes  is  often  applied 
as  a  test  by  which  to  determine  whether  they  are  vice-principals.'  Thus,  employes 
who  are  placed  in  the  absolute  control  or  management  of  an  entire  business,  or  of  a 
distinct  department  of  the  business,^  or  who  have  authority  to  give  orders  to  other 
employes,'  or  to  employ  them,^  or  who  have  charge  of  a  particular  piece  of  work  with 
authority  to  direct  and  control  the  men  engaged  thereon,^"  are  held  to  represent  the 
master.  It  has  been  held  that  an  employe  who  has  such  authority  does  not  los& 
his  representative  character  by  engaging  in  work  temporarily  as  a  common  laborer  ;^' 
but  it  is  usually  held  that  the  act^^  or  negligence  of  such  an  employe  renders  the 
master  liable  only  when  it  arises  out  of  and  is  the  direct  result  of  the  authority  con- 
ferred on  him  by  the  master,^'  and  that  he  does  not  represent  the  master,  while  en- 
gaged as  a  co-laborer,^*  in  the  performance  of  a  mere  detail  of  the  work.^°    An  em- 


ant.  McManuS  v.  St.  Reg-is  Paper  Co.,  94 
N.  T.  S.  9a2.  Foreman  of  g-angr  of  men  em- 
ployed to  clear  right  of  way  for  telegraph 
company  was  fellow-servant  of  men  under 
him  while  prosecuting  the  work.  Brabham 
V.  American  Telep.  &  Tel.  Co.  [S.  C]  60  S. 
E.  716.  The  master  is  not  liable  for  the  act 
of  a  mere  foreman  in  giving  directions 
concerning  the  work  to  a  servant  working 
under  him,  where  the  place  and  appliances 
furnished  by  the  master  are  proper.  Owner 
of  mill  and  elevator  not  liable  where  em- 
ploye was  injured  while  pushing  a  car  on  a 
sidetrack,  his  foreman  having  directed  him 
to  do  so.     Dill  V.  Marmon  [Ind.]   73  N.  E.  67. 

6.  "Straw  boss"  of  section  gang,  who  was 
In  charge  of  hand  car,  held  to  have  had  such 
authority  over  men  that  he  was  a  vice-prin- 
cipal, and  master  was  liable  for  his  violation 
of  orders.  Warren  v.  Chicago,  etc.,  R.  Co. 
[Mo.  App.]  87  S.  W.  585.  Captain  of  vessel 
and  ordinary  seaman  are  not  fellow-servants. 
Woods  V.  Globe  Nav.  Co.  [Wash.]  82  P.  401. 
A  bricklayer  is  a  fellow-servant  of  a  com- 
mon laborer  over  whom  he  has  no  further 
control  than  to  signal  for  brick  or  mortar. 
Boldt  Glass  Co.  v.  Harris,  6  Ohio  C.  C.  (N. 
S.)    86. 

7.  MallhotC  v.  Chicago,  etc.,  R.  Co.  [Okl.] 
82  P.  733.  A  general  manager  having  en- 
tire charge  of  the  business  of  the  master  Ip 
a  vloe-prlncipal.  Alabama  Great  Southern 
R.  Co.  v.  Vail  [Ala.]  38  So.  124.  General  super- 
intendent and  manager  of  electric  railway 
was  a  vice-principal  for  whose  negligence 
an  employe  engaged  in  construction  work 
could  recover.  Milbourne  v.  Arnold  Elec. 
Power  &  Station  Co.  [Mich.]  12  Det.  Leg. 
N.  177,  103  N.  W.  821.  One  who  is  given 
complete  charge  of  a  business  or  a  branch  of 
it  Is  a  vice-principal.  New  v.  Milligan,  27 
Pa.  Super.  Ct.  516.  Exclusive  manager  of 
store  told  unskilled  workman  to  put  caus- 
tic soda  in  a  water  closet,  and  workman  left 
some  on  the  lid,  and  another  workman  di- 
rected to  the  closet  by  the  manager  was 
burned.     The    master    was    held    liable.     Id. 

8.  Conductor  of  one  train  Is  not  a  vice- 
principal  as  to  brakeman  on  another  train, 
the  former  having  no  authority  to  give  or- 
ders to  the  latter.  Louisville  &  N.  R.  Co.  v. 
Dillard  [Tenn.]  86  S.  W.  313.  No  question 
of  fellow-servant  Involved  where  foreman 
Instructed  operator  to  take  orders  from  a 
certain  other  employe,  which  he  did.  Jancko 
V.  West  Coast  Mfg.  &  Inv.  Co.  [Wash.]  82  P. 
284. 


9.  Workman  employed  in  unloading  ves- 
sel and  foreman  who  employed  him  were  not 
fellow-servants.  Ingham  v.  Honor  Co.,  113 
La.  1040,  37  So.  963.  A  superintendent  or 
foreman  with  authority  to  employ  workmen 
and  in  charge  of  work  is  a  vice-principal. 
Moseley  v.  Schofleld  Sons  Co.  [Ga.]  51  S.  E. 
309.  One  given  authority  to  hire,  discharge 
and  direct  servants  is,  while  exercising  such 
authority,  a  vice-principal.  Baler  v.  Selke, 
112   111.   App.    568. 

10.  Foreman  in  general  control  of  work 
of  remodeling  building  was  vice-principal. 
Barrett  v.  Reardon  [Minn.]  104  N.  W.  309. 
Foreman  who  had  charge  of  taking  down  a 
telephone  pole,  and  stood  by  and  directed 
every  movement  of  the  men,  was  not  a  fel- 
low-servant of  men  under  his  orders.  Sand- 
quist  V.  Independent  Tel.  Co.,  38  Wash.  313, 
80  P.  539.  Brakeman,  who  in  conductor's 
absence  had  switching  list  and  directed 
operations,  was  a  vice-principal,  and  an  em- 
ploye injured  through  his  negligence  could 
recover  from  the  company.  Struble  v.  Bur- 
lington, etc.,  R.  Co.  [Iowa]  103  N.  W.  142. 
Engineer  in  charge  of  a  drill  engine,  and 
also  In  control  of  the  work  of  drilling  a  well 
and  of  the  workmen  engaged,  was  a  vice- 
principal  as  to  the  men  under  him.  Gal- 
veston, etc.,  R.  Co.  V.  Roth  [Tex.  Civ.  App.] 
84   S.  W.   1112. 

11.  Foreman  renlained  vice-principal, 
though  he  took  a  pick  from  a  workman  and 
used  It  while  the  employe  was  doing  some- 
thing else.  Barrett  v.  Reardon  [Minn.]  104 
N.  W.   309. 

IS.  The  servant's  acts  must  be  not  only 
within  the  scope  of  his  employment  but  also 
committed  in  the  accomplishment  of  objects 
within  the  line  of  his  duties,  or  in  and  about 
the  business  or  duties  assigned  him  by  his 
employer.  Palos  Coal  &  Coke  Co.  v.  Benson 
[Ala.]  39  So.  727.  Mining  company  not  liable 
for  assault  on  a  car  driver  by  superintendent 
of  mines,  there  being  no  evidence  to  show 
that  the  superintendent  was  acting  In  the 
line   of   his   duty.     Id. 

13.  Illinois  Southern  R.  Co.  v.  Marshall, 
112  111.  App.  514.  J'oreman  authorized  to 
construct  a  scaffold  was  a  vice-principal, 
and,  for  his  negligence  In  building  it,  mas- 
ter was  liable.  Neves  v.  Green  [Mo.  App.] 
86   S.  W.   508. 

14.  Illinois  Southern  R.  Co.  v.  Marshall, 
112  111.  App.  514;  Neves  v.  Green  [Mo.  App.] 
86    S.    W.    508. 

15.  Where  two  men  were  engaged  In  un- 
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ploye  may  thus  be -the  fellow-servant  of  another  as  respects  certain  duties,  and  a 
vice-principal  as  respects  others.^" 

In  some  states  it  is  held  that  employes  are  not  fellow-servants  unless  engaged 
in  the  same  department,^^  but  this  doctrine  has  been  repudiated  in  other  jurisdic- 
tions/' and,  in  Tennessee,  is  applied  only  in  the  case  of  railway  employes."  In 
Kentucky  it  is  held  that  the  doctrine  that  employes  in  different  departments  are 
not  fellow-servants  rests  upon  the  theory  that  such  servants  cannot  exercise  upon 
each  other  any  iniiuence  promotive  of  caution;^"  hence,  the  doctrine  is  held  inap- 
plicable where  a  plant  or  business  is  small  or  of  such  a  nature  that  servants  may  be 
closely  associated,  though  engaged  in  technically  different  departments  or  kinds  of 
work.^^  In  Kansas  it  is  held  that  such  a  close  association  is  not  essential  to  the 
fellow-servant  relation,^^  and  that  the  fact  that  employes  are  engaged  in  separate  de- 
partments of  the  same  general  enterprise  does  not  change  their  relation  as  fellow- 
servants,  unless  such  departments  are  so  far  disconnected  that  each  may  be  considered 
a  separate  undertaking.^' 

In  Illinois  the  rule  is  that  employes  are  fellow-servants  if  they  are  directly 
co-operating  with  each  other  in  a  particular  business  in  the  same  line  of  employ- 
ment,^* or  if  their  duties  are  such  as  to  bring  them  into  habitual  association,  so  that 
they  may  exercise  on  one  another  an  influence  promotive  of  caution  ;^°  hence,  one  who 


loading  timbers  from  a  car,  the  act  of  one 
In  releasing  one  end  of  a  timber  too  soon 
■wsis  the  ac't  of  a  fellow-servant  of  the  other, 
regardless  of  any  difference  In  their  au- 
thority. Stephens  v.  Deatherage  Lumber 
Co.,  110  Mo.  App.  398,  86  S.  W.  481. 

16.  Sawyer  held  fellow-servant  of  "dog- 
ger" In  performance  of  work  in  w^hich  both 
joined.  He  was  a  vice-principal  while  giv- 
ing "dogger"  orders  as  to  handling  logs. 
O'Brien  v.  Page  Lumber  Co.  [Wash.]  82  P. 
114. 

17.  Employes  in  different  departments  are 
not  fellow-servants.  Levens  v.  Bancroft,  114 
La.  105,  38  So;  72.  Members  of  switching 
crew  held  not  fellow-servants  of  crew  of  a 
water  train.  Cincinnati,  etc.,  R.  Co.  v.  HiU's 
Adm'r  [Ky.]   89  S.  W.  523. 

18.  Classification  of  servants  into  difCeT- 
ent  departments  to  determine  their  relation 
no  longer  obtains  in  Missouri.  Dickey  v. 
Dickey   [Mo.  App.]   86  S.  W.  909. 

19.  Mere  superiority  in  dignity,  grade,  or 
compensation,  is  Immaterial  in  applying  the 
railroad  department  rule.  Louisville  &  N.  K. 
Co  V.  Dillard  [Tenn.]  86  S.  W.  313.  Con- 
ductor of  passenger  train  and  brakeman  on 
freight  train  are  not  engaged  in  different 
departments  but  are  fellow-servants  Id. 
watchman  at  street  crossing  is  not  fellow- 
servant  of  crew  of  passing  tram  not  engag- 
ed In  switching.  Louisville  &  N.  R.  Co  J 
Martin,  113  Tenn.  266,  87  S  W  418  Fore 
man  of  water  supply  department  of  a  rail 
road  division,  who  has  care  of  water  tanks, 
Is  not  the  fellow-servant  of  an  engineer  in 
charge  of  a  detached  engine  on  which  the 
foreman  was  riding  in  the  course  of  the  per- 
formance of  his  duties,  and  he  did  "ot  as- 
sume the  risk  of  the  engineer's  negligence. 
l?Xr  V  Louisville  &  N.  R.  Co..  113  Tenn. 
105    87  S    "W^.  411. 

20.  Dana  &  Co.  r.  Blackburn  [Ky.]   90  S. 

W.  237. 

ai.  Coal  shoveler  on  tram  car  and  en- 
gineer in  charge  of  elevator,  both  engaged 
In  work  In   connection  with   coal   elevator, 

C   Curr.  Law. — 36. 


were  fellow-servants,  the  plant  being  small 
and  operatives  few  in  number.  Dana  & 
Co.  V.  Blackburn  [Ky.]  90  S.  W.  237. 

22.  It  is  not  essential  to  the  fellow-serv- 
ant relation  between  employes  of  the  same 
master  that  they  should  have  an  opportunity 
to  become  acquainted  with  each  other,  or 
to  observe  each  other's  conduct,  or  to  take 
precautions  against  each  other's  negligence, 
or  to  Influence  each  other  in  the  formation 
of  habits  of  foresight  and  care.  Atchison  & 
B.   Bridge   Co.   v.   Miller    [Kan.]    80  P.    IS. 

23.  Atchison  &  B.  Bridge  Co.  V.  Miller 
[Kan.]  80  P.  18.  Member  of  pile  driving 
crew,  and  machinist  employed  to  repair  and 
run  stationary  engines,  used  in  different 
places  in  the  work  of  building  falsework  for 
reconstruction  of  bridge,  both  men  being 
engaged  in  that  general  work  and  under 
same  master,  were  fellow-servants.     Id. 

34.  Chicago  &  A.  R.  Co.  v.  Brooks,  115 
111.  App.  5.  Men  working  together  in  quar- 
ry held  fellow-servants.  Dolese  &  Shepard 
Co.  V.  Johnson,  116  111.  App.  206.  Coal  min- 
ers working  a  few  feet  apart  were  fellow- 
servants.  Gardner-Wilmington  Coal  Co.  v. 
Knott,  115  111.  App.  515.  Two  employes  en- 
gaged together  in  drilling  holes  in  a  boiler 
were  fellow-servants.  Aurora  Boiler  Works 
V.   Colligan,    115   111.    App.    527. 

25.  Chicago  &  A.  R.  Co.  v.  Brooks,  115  111. 
App.  5;  Spring  Valley  Coal  Co.  v.  Patting, 
112  111.  App.  4.  The  terms  of  the  fellow- 
servant  rule  imply  and  presuppose  the  exist- 
ence of  such  circumstances  that  the  serv- 
ants can  exercise  an  influence  on  each  other 
promotive  of  proper  caution.  Wells  v. 
O'Hare,  110  111.  App.  7,  citing  many  cases. 
Fireman  and  engineer  on  same  train  are 
fellow-servants.  Sanks  v.  Chicago  &  A.  R. 
Co.,  112  111.  App.  385.  Mine  cage  tender  is 
not  fellow-servant  of  miners  whom  he  takes 
into  and  out  of  the  mine  in  the  cage.  Illi- 
nois Third  Vein  Coal  Co.  v.  Cioni,  215  III. 
583,  74  N.  E.  751,  afg.  115  111.  App.  455. 
Miner  did  not  assume  risk  of  negligence  of 
cage  operator.     Illinois  Third  Vein  Coal  Co. 
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is  ordered  to  do  work  outside  his  usual  employment,  and  is  brought  into  eontax;t  with 
different  employes,  is  not  the  fellow-servant  of  such  employes,  though  temporarily  en- 
gaged with  them.^® 

Railway  employes,  going  to  or  from  their  place  of  work,  are  fellow-servants  of 
operatives  of  the  train. ''^  There  is  a  conflict  as  to  the  relation  between  operatives  of 
different  trains.^'  A  train  dispatcher  is  a  vice-principal  as  regards  train  opera- 
tives.^' A  local  operator  who  sends  information  to  the  dispatcher  is  a  fellow-servant 
of  such  operatives.'" 

Fellow-servant  statutes.^^ — The  operation  of  the  common-law  rule  that  there 
can  be  no  recovery  for  negligence  of  a  fellow-servant  has  been  limited  by  statute  in 
many  states,  the  limitation  being  frequently  confined  to  employes  of  railroad  cor- 
porations.'^ Other  statutes  supply  tests  by  which  it  may  be  determined  whether  an 
employe  charged  with  negligence  is  the  fellow-servant  or  vice-principal  of  the  in- 
jured employe.  Decisions  under  such  statutes  are  grouped  in  the  note.''  To  bring 
a  case  within  the  operation  of  a  fellow-servant  law,  the  negligent  act  of  the  fellow- 


V.  Cioni,  115  111.  App.  455.  Engineer  In 
charge  of  engine  which  ran  cages  in  mine, 
and  a  miner  going  to  work  in  a  cage,  are 
not  fellow-servants.  Spring  Valley  Coal  Co. 
V.  Buzis,  115  111.  App.  196.  Coal  miner  and 
mine  engineer  not  fellow-servants  where 
they  did  not  know  each  other  and  they  were 
not  engaged  in  the  same  work,  and  their 
duties  did  not  require  their  co-operation. 
Spring  Valley  Coal  Co.  v.  Patting,  112  111. 
App.  4.  Men  on  train  ahead  of  the  one  on 
which  plaintiff  was  working  held  not  his 
fellow-servants  where  it  did  not  appear  that 
their  usual  duties  habitually  brought  them 
into  consociation.  W^abash  R.  Co.  v.  Bhy- 
mer,  112  111.  App.  225.  Section  hand  not  fel- 
low-servant of  hostler  when  they  work  in 
different  departments,  under  different  fore- 
men. Indiana,  etc.,  R.  Co.  v.  Otstat,  113  111.  App. 
37.  Man  loading  and  hauling  ore  from  a 
pile  was  not  fellow-servant  of  foreman  in 
charge  of  work.  Illinois  Steel  Co.  v.  Olste, 
116  111.  App.  303.  Servant  working  under  the 
direct  orders  of  a  superior  on  floor  of  a 
building  was  not  a  fellow-servant  of  one  en- 
gaged at  other  work  on  an  upper  floor. 
Wells  V.  O'Hare,   110  111.  App.   7. 

26.  Cleveland,  etc.,  R.  Co.  v.  Surrells,   115 
.  111.    App.   615. 

27.  Baltimore  &  O.  S.  W.  R.  Co.  v.  Clapp 
[Ind.   App.]    74   N.   B.   267. 

28.  Fireman  on  one  of  two  colliding 
trains  is  fellow-servant  of  employes  on  each 
of  the  two  trains.  Rosney  v.  Erie  R.  Co. 
[C.  C.  A.]  135  P.  311.  Fireman  on  railroad 
passenger  engine  and  conductor  of  pas- 
senger train,  coming  from  the  opposite  di- 
rection, are  fellow-servants.  Crosby  v.  Le- 
high Valley  R.  Co.  [C.  C.  A.]  137  P.  765. 
Conductor  of  a  train  is  not  vice-principal  as 
to  brakeman  on  another  train,  having  no  au- 
thority to  give  him  orders.  Louisville  &  N. 
R.  Co.  V.  Dillard  [Tenn.]  86  S.  W.  313. 
Switching  crew  held  not  fellow-servants  of 
crew  of  a  water  train.  Cincinnati,  etc.,  R. 
Co.   V.   Hill's   Adm'r    [Ky.]    89   S.   W.    523. 

29.  Train  dispatcher  is  vice-principal, 
not  fellow-servant  of  engineer  of  train  run- 
ning under  his  orders.  Santa  Fe  Pac.  R. 
Co.   V.   Holmes    [C.   C.   A.]    136   P.    66. 

30.  Local  telegraph  operator,  whose  duty 
it  is  to  send  information  regarding  trains 
passing  his   station   to  the   train   dispatcher. 


is  a  fellow-servant  of  train  operatives  in 
giving  such  information;  hence,  a  fireman 
could  not  recover  for  injuries  received  in  a 
collision  caused  by  an  erroneous  order  based 
on  false  information  given  by  local  opera- 
tor. Northern  Pac.  R.  Co.  v.  Dixon  [C.  C.  A.] 
139    F.    737. 

31.  See   4   C.   L.    566. 

32.  As  to  constitutionality  of  such  law^s, 
see  4  C.  L.   567. 

33.  ATkansasi  Under  Kirby's  Dig.  §§ 
6658,  6659,  an  instruction  that  plaintiff,  an 
engine  hostler's  helper,  and  the  hostler  were 
fellow-servants,  unless  they  had  "control 
over  each  other  in  the  way  of  discharging  or 
employing  each  other,"  was  erroneous.  Por- 
dyce  V.  Key  [Ark.]  84  S.  W.  797.  PlaintifC, 
injured  while  coaling  engine,  might  have 
been  found  to  be  a  fellow-servant  of  the 
hostler,   under  the  statute.     Id. 

Callfornta:  Civ.  Code  5  1970,  makes  a 
master  liable  for  negligence  of  a  co-employe 
only  when  In  performance  of  a  duty  owed 
by  the  master  to  the  servant,  or  when  the 
master  has  been  negligent  in  selecting  the 
employe  who  has  been  guilty  of  negligence. 
Under  this  statute,  employes  may  be  fellow- 
servants,  though  not  of  the  same  grade  nor 
employed  in  the  same  department.  Leish- 
man  v.  Union  Iron  "Works   [Cal.]  83  P.  30. 

Colorado:  Acts  1893,  p.  129,  c.  77,  gives 
railway  employes  a  right  of  action  for  in- 
juries caused  by  negligence  of  a  servant  in 
charge  of  a  train  on  the  railroad.  Verdict 
for  plaintiff  set  aside  on  appeal  where  negli- 
gence of  conductor  was  submitted  to  jury, 
but  evidence  showed  that  conductor  had 
turned  the  train  over*  to  a  brakeman.  Den- 
ver &  R.  G.  R.  Co.  V.  Vitello  [Colo.]  81  P. 
766. 

Georgia:  Under  Civ.  Code  1895,  §  2323.  if 
plaintiff's  injury  was  caused  by  negligence 
of  another  employe,  the  fact  that  they  were 
fellow-servants  would  not  bar  a  recovery. 
Hence,  whether  one  who  caused  injury  in 
this  case  was  vice-principal,  was  not  a  ma- 
terial issue.  Georgia,  etc.,  R.  Co.  v.  Las- 
seter  [Ga.]   61  S.  E.  15. 

Indiana:  Burns'  Ann.  St.  1901,  §  7083. 
subd.  2,  makSs  corporations  liable  for  in- 
juries to  employes  resulting  from  negligence 
of  persons  whose  orders  the  injured  employe 
was    bound    to    obey.     An    employe    who    is 
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servant  must  pertain  to  the  duties  which  he  was  employed  to  perform,'*  and  the  ac- 

obeying  an  order  at  the  time  of  his  Injury 
comes  within  the  terms  of  the  act.  Clear 
Crepk  Stone  Co.  v.  Carmlchael  [Ind.  !A.pp.] 
73  N.  E.  935.  When  his  presence  at  a  cer- 
tain place  is  incidental  to  his  performance 
of  an  order,  he  is  deemed  to  be  in  such 
place  pursuant  to  the  order  given  him. 
Id.  The  care  required  of  one  to  whose 
orders  a  servant  is  bound  to  conform 
is  that  of  an  ordinarily  prudent  person. 
Thus  the  fact  that  such  a  one  did  not  act- 
ually know  of  a  servant's  presence  in  a  place 
where  he  had  gone  to  perform  an  order,  did 
not  excuse  him  or  relieve  the  master,  the 
place  proving  to  be  dangerous.  Id.  Super- 
intendent who  orders  servant  into  a  place 
of  danger  is  charged  with  knowledge  of  the 
danger.  Clear  Creek  Stone  Co.  v.  Car- 
mlchael [Ind.  App.]  76  N.  E.  320,  afg.  [Ind. 
App.]  73  N.  E.  935,  supra.  An  order  to  as- 
sist another  in  removing  certain  timbers, 
neither  man  being  assigned  to  particular 
work,  is  not  a  special  order  for  an  injury 
in  performing  which  there  may  be  a  recov- 
ery under  the  statute.  McBlwaine-Bichards 
Co.  V.  Wall  [Ind.]  76  N.  B.  408.  Corpora- 
tion not  liable  where  superintendent  was 
striking  block  on  piston  rod  held  by  servant 
and  accidentally  struck  the  servant.  Rain- 
bow Coal  &  Min.  Co.  v.  Martin  [Ind.  App.] 
74  N.  B.  902. 

Iowa:  Code,  I  2071,  provides  that  corpor- 
ations operating  railways  shall  be  liable  for 
injuries  caused  by  negligence  of  employes 
connected  with  use  or  operation  of  the  rail- 
way. A  car  repairer,  who  kept  his  tools 
in  the  yard  and  repaired  cars  there  was  en- 
titled to  the  protection  of  the  statute  when 
struck  by  switch  engine  in  yard.  Hughes 
V  Iowa  Cent.  R.  Co.  [Iowa]  103  N.  W.  339. 
Failure  of  engineer  to  give  warning  after 
he  saw  car  repairer  in  place  of  danger 
would  be  negligence.  Id.  A  railway  con- 
struction company,  running  trains  over  a 
temporary  track  in  connection  with  its  work 
of  construction,  is  "operating  a  railway 
within  the  meaning  of  the  statute  Mace  v. 
Boedker  &  Co.,  127  Iowa,  721,  104  N.  W.  475^ 
Whether  a  servant's  employment  is  such  as 
to  bring  him  within  the  terms  of  an  em- 
ployer's liability  act  is  generally  a  question 
of  fact  for  the  jury  (Hughes  y.  Iowa  Cent 
R  Co  [Iowa]  103  N.  W.  339),  but  where 
the  facts  are  undisputed,  and  the  inferences 
which  may  be  drawn  therefrom  are  such 
that  reasonable  minds  cannot  differ  with 
rc-spect  thereto,  the  question  is  one  for  the 

""Kansami  The  Kansas  statute  makes  rail- 
road companies  responsible,  for  any  mis- 
management of  engineers  o'L  "t^er  employes, 
to  any  person  sustaining  damage  thereby 
1?  IS  sufficiently  similar  to  the  ^^^.tnte  ot 
Texas  so  that  it  will  be  enforced  m  the  al- 
ter state  Missouri,  etc.,  R.  Co.  v.  K-elier 
mln  [Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  140. 
87   S    W    401. 

Massachusetts:  St.  1887,  c.  270,  §  1,  cl.  2 
gives  a  right  of  action  to  a  servant  injured 
by  the  negligence  of  one  who  is  a  superin- 
tendent. One  who  saw  servants  engaged  m 
moving  a  heavy  tool  on  a  truck,  and  took 
charge  of  the  work,  adopting  the  servants' 
method,  continued  to  be  acting  as  a  super- 
intendent.    Meagher    v.     Crawford    Laundry 


Mach.  Co.  [Mass.]  73  N.  B.  853.  He  did  not 
cease  to  be  a  superintendent  by  assisting  the 
men  in  moving  the  truck  and  for  his  negli- 
gence in  so  doing,  as  a  result  of  which 
plakitiff  was  injured,  the  master  was  lia- 
ble. Id.  Where  a  truss  was  being  raised 
by  an  engine,  the  act  of  a  foreman  in  order- 
ing the  engine  to  start  at  a  particular  time 
was  an  act  of  superintendence,  though  he 
was  also  doing  manual  work  at  the  time. 
McPhe«  V.  New  England  Structural  Co. 
[Mass.]  74  N.  E.  303.  He  was  negligent  in 
ordering  the  engine  started  when  the  truss 
was  caught,  thereby  increasing  the  strain 
on  the  rope  and  causing  it  to  break.  Id. 
Where  superintendent  ordered  brakeman  to 
couple  air  hose,  and  told  him  he  would  look 
out  for  him,  and  there  was  evidence  of  a 
general  custom  to  give  such  orders,  knowl- 
edge of  such  custom  was  held  imputable  to 
the  company,  and  it  was  liable  for  the  super- 
intendent's negligence  in  failing  to  make 
good  his  assurance.  Edgar  v.  New  York, 
eto.,  R.  Co.  [Mass.]  74  N.  B.  911.  Whether 
chief  duties  of  a  factory  foreman  were 
those  of  "superintendence,"  held  a  question 
for  the  jury.  Peterson  v.  Morgan  Spring 
Co.   [Mass.]  76  N.  B.  220. 

Minnesota:  Gen.  St.  1894,  §  2701,  applies 
to  a  mining  corporation  which  uses  a  short 
line  of  railroad  to  handle  its  ore,  since  the 
law  applies  "to  all  persons  and  corporations 
operating  a  line  of  railroad  incident  to 
which  are  the  hazards  and  risks  intended 
to  be  guarded  against."  Kibbe  v.  Steven- 
son Iron  Min.  Co.  [C.  C.  A.]  136  P.  147.  The 
Minnesota  fellow-servant  law,  construed  as 
applicable  to  all  persons  and  corporations 
operating  railroads  incident  to  which  are 
the  hazards  and  risks  intended  to  be  guard- 
ed against,  is  constitutional.  Id.  The  stat- 
ute exempts  only  incomplete  roads  on  which 
public  traffic  has  not  commenced;  a  narrow 
gauge  road  used  for  dump  cars  in  the  work 
of  stripping  a  mine  is  within  the  operation 
of  the  statute.  Minnesota  Iron  Co.  v.  Kline, 
26  S.  Ct.  159.  The  statute  as  so  construed  is 
constitutional.  Id.  Minnesota  statute  held 
not  applicable  where  member  of  steam 
shovel  crew  was  struck  by  the  gravel  buck- 
et owing  to  the  engineer's  negligence,  the 
shovel  being  operated  on  a  temporary 
movable  track  not  connected  with  a  regu- 
lar railroad.  The  men  were  not  engaged 
in  "operating  a  railway."  Jemming  v.  Great 
Northern  R.  Co.  [Minn.]  104  N.  W.  1079. 
Where  plaintiff  was  knocked  off  cars  by  a 
jar,  while  switching,  held  evidence  did  not 
show  engineer  negligent.  Phillips  v.  Great 
Northern  R.  Co.  [Minn.]  102  N.  W.  378.  Evi- 
dence insufficient  to  prove  that  engineer  was 
negligent  in  suddenly  increasing  speed  of 
engine  when  switchman  attempted  to  board 
it.  Martyn  v.  Minnesota  &  I.  R.  Co.  [Minn.] 
104  N.  W.  133. 

Mlssonri:  The  fellow-servant  act  does 
not  apply  to  street  railways.  Dutro  v. 
Metropolitan  St.  R.  Co.  [Mo.  App.]  86  S.  W. 
915.  Section  hand  injured  while  riding  on  a 
hand  car  is  entitled  to  the  protection  of 
the  fellow-servant  act.  Overton  v.  Chicago, 
etc.,  B.  Co.  [Mo.  App.]  86  S.  W.  503.  Where 
undisputed  fact  was  that  employes  were 
working  on  the  track  it  was  the  duty  of 
the    court    to    instruct    that    negligence    of    a 
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tion  must  in  ather  respects  be  brought  strictly  within  the  terms  of  the  statute.*'     If 


fellow-servant  would  render  the  master  lia- 
ble. Stanley  v.  Chicago,  etc.,  R.  Co.  [Mo. 
App.]  87  S.  W.  112.  Where  th«  facts  are  in 
dispute,  whether  servants  were  engaged  In 
operating  a  road  is  a  question  of  law  and 
fact  for  the  jury.  Id.  Master  liable  for 
negligence  of  section  boss  who  violated  or- 
ders, whereby  section  hand  was  injured. 
Warren  v.  Chicago,  etc.,  R.  Co.  [Mo.  App.] 
87  S.  W.  585. 

Mississippi:  Complaint  alleging  that 
plaintiff,  a  brakeman,  was  injured  between 
a  car  and  the  engine  of  a  train  in  charge 
of  a  conductor  and  engineer,  who  were  plain- 
tiff's superior  officers,  by  reason  of  engineer's 
negligence,  held  to  state  a  cause  of  action 
under  Const.  Miss.  1890,  §  193,  and  Code 
1892,  §  3559,  giving  railway  employes  right 
of  action  for  negligence  of  superior  agent 
or  officer,  or  one  having  power  to  direct  or 
control.  Moore  v.  Illinois  Cent.  R.  Co.  [C.  C. 
A.]  135  F.  67. 

New  York;  Under  the  New  York  act  of 
1902.  the  master  is  liable  for  negligence  of 
a  foreman,  whose  principal  duty  is  that  of 
superintendence,  to  the  same  extent  as  for 
his  personal  negligence.  Hayward  v.  Key 
[C.  C.  A.]  138  F.  34.  Foreman  in  general 
charge  of  blasting,  whose  duty  it  was  to 
direct  the  men  and  set  off  the  blasts,  was 
acting  as  superintendent  while  setting  oft 
the  blast,  and  for  his  negligence  in  so  do- 
ing an  employe  could  recover.  McBride  v. 
New  York  Tunnel  Co.,  101  App.  Div.  448,  92 
N.  Y.  S.  282.  Directing  plaintiff  to  use  a 
cutting  machine  on  a  table  not  intended  for 
its  use,  whereby  plaintiff  was  injured,  was 
an  act  of  superintendence.  Braunberg  v. 
Solomon,  102  App.  Div.  330,  92  N.  Y.  S.  506. 
Foreman,  directing  boiler  repairs  in  super- 
intendent's absence,  was  superintendent  as 
to  men  under  his  direction.  Faith  v.  New 
York,  etc.,  R.  Co.,  109  App.  Div.  222,  95  N. 
Y.  S.  774.  Foreman,  who  told  quarryman 
that  it  was  safe  to  break  a  rock  which  the 
workman  said  he  was  afraid  of,  in  breaking 
which  the  workman  was  injured  by  an  ex- 
plosion, could  not  be  held  a  fellow-servant 
as  a  matter  of  law.  Di  Stefeno  v.  Peekskill 
Lighting  &  R.  Co.,  107  App.  Div.  293,  95 
N.  Y.  S.  179.  One  who  had  charge  of  men 
unloading  cars,  and  who  assisted  them  and 
checked  cars,  held  not  a  superintendent  as 
to  tnen  engaged  with  him.  Miller  v.  Solvay 
Process  Co.,  109  App.  Div.  135,  95  N.  Y.  S. 
1020.  Servant  whose  duty  it  was  to  signal 
a  crane  operator,  and  give  instructions  for 
execution  of  supervisor's  orders,  was  not 
a  superintendent.  Quinlan  v.  Lackawanna 
Steel  Co.,  94  N.  Y.  S.  942.  Negli- 
gently turning  on  a  current  of  elec- 
tricity held  not  an  act  of  superintend- 
ence. Id.  Where  passenger  conductor  vio- 
lated his  train  orders,  as  a  result  of  which  a 
head-on  collision  occurred  in  which  the  fire- 
man of  the  other  train  was  killed,  the  con- 
ductor was  not  then  "acting  as  superintend- 
ent" within  the  meaning  of  Laws  N.  Y.  1902, 
p.  1749,  c.  600,  and  the  company  was  not 
liable.  Crosby  v.  Lehigh  Valley  R.  Co. 
[C.  C.  A.]  137  F.  765.  No  action  can 
be'  maintained  under  Laws  1902,  p. 
1749,  c.  600,  I  2,  unless  the  required 
notice  of  the  time,  place,  and  cause  of  the  in- 


jury has  been  given  the  employer  as  re- 
quired by  the  act.  Grasso  v.  Holbrook,  Ca- 
bot &Daly  Contracting  Co.,  102  App.  Div.  49, 
92  N.   Y.   S.   101. 

North  Carolina:  Priv.  Laws  1897,  p.  83, 
o.  56,  I  1,  gives  an  employe  of  a  railroad 
company  "operating"  in  the  state,  a  cause  of 
action  for  injuries  sustained  through  a  fel- 
low-servant's negligence.  The  act  does  not 
apply  where  an  employe  Is  injured  while 
engaged  in  railroad  construction  several 
miles  from  the  completed  track,  and  even 
farther  from  the  track  where  trains  are  run. 
Nicholson  v.  Transylvania  R.  Co.  [N.  C]  51 
S.  E.  40.  Recovery  by  railroad  employe  in- 
jured by  negligence  of  two  fellow-servants. 
Mabry  v.  North  Carolina  R.  Co.  [N.  C]  62  S. 
B.  124. 

Oregon;  Laws  1903,  p.  20,  makes  railroads 
liable  for  Injuries  to  employes  caused  by 
wrongful  acts  of  agents  or  officers  superior 
to  the  injured  employe.  Under  the  statute 
a  company  is  liable  to  a  common  laborer,  in 
a  construction  crew,  for  injuries  caused  by 
negligence  of  the  foreman  of  the  crew. 
Sorenson  v.  Oregon  Power  Co.  [Or.]  82  P. 
10. 

Texas:  Sayles'  Ann.  Civ.  St.  1897,  art. 
4560f,  makes  corporations  operating  rail- 
roads liable  for  injuries  to  servants  caused 
by  negligence  of  fellow-servants.  A  railroad 
used  by  a  lumber  corporation  solely  to 
transport  its  own  lumber  is  within  the  stat- 
ute. Lodwick  Lumber  Co.  v.  Taylor  [Tex. 
Civ.  App.]  7  S.  W.  358.  The'  operation  of  a 
hand  car  is  the  operation  of  a  railroad  vfith- 
in  the  meaning  of  Rev.  St.  1895,  art.  4560f, 
and  a  foreman  on  a  hand  car,  injured  by 
negligence  of  the  men  running  it,  may  re- 
cover. Galveston,  etc.,  R.  Co.  v.  Perry  [Tex. 
Civ.  App.]  85  S.  W.  62.  Fireman  who  had 
fixed  headlight  and  was  retuning  to  engine 
cab  when  struck  by  a  timber  projecting 
from  a  passing  car  was  engaged  in  "operat- 
ing" a  railroad.  St.  Louis  &  S.  F.  R.  Co. 
V.  Bussong  [Tex.  Civ.  App.]  90  S.  W.  73.  The 
Texas  statute,  applied  so  as  to  permit  a  re- 
covery for  death  of  an  engineer  in  a  colli- 
sion between  two  trains,  both  engaged  in 
interstate  commerce,  does  not  violate  the 
Federal  constitution  by  imposing  a  burden 
on  interstate  commerce.  Missouri,  etc.,  R. 
Co.  V.  Nelson  [Tex.  Civ.  App.]  13  Tex.  Ct. 
Rep.  81,  87  S.  W.  706.  By  Laws  1891.  p.  25, 
o.  24  (Sayles'  Ann.  Civ.  St.  1897,  art.  4560g), 
which  applies  only  to  railway  employes, 
such  employes  are  fellow-servants  only  when 
engaged  in  the  common  service  of  the  mas- 
ter and  in  the  same  grade,  neither  being  in 
superintendence  over  the  other;  engaged  in 
the  same  department,  at  the  same  time  and 
place,  working  to  a  common  purpose;  and 
(by  amendment  of  1897)  engaged  at 
the  same  character  of  work  and  at 
the  same  piece  of  work.  Where  employes 
were  divided  into  squads  for  the  work  of 
removing  bales  of  cotton  from  one  portion 
of  a  platform  to  another,  the  members  of 
one  squad  were  not,  while  rolling  a  bale  of 
cotton,  the  fellow-servants  of  the  members 
of  another  squad,  since  they  were  not  en- 
gaged on  the  "same  piece  of  work."  Inter- 
national &  G.  N.  R.  Co.  V.  Still  [Tex.  Civ. 
App.]  13  Tex.  Ct.  Rep.  372,  88  S.  W.  257.     The 
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the  fellow-serrant  laws  of  two  states  are  substantially  similar,  the  courts  of  one  state 
will  enforce  the  statute  of  the  other.^' 

(§3)  F.  Bisks  assumed  hy  servant.  Nature  of  defense.^'' — ^Assumption  of  risk 
is  a  matter  of  contract;  contributory  negligence  is  a  question  of  conduct.^*  The 
assumption  of  a  particular  risk  will  not  defeat  a  recovery  for  other  negligence  of  the 
master  which  was  not  assumed. '°  But  negligence  of  the  servant  in  the  doing  of  a 
■particular  act,  which  conti'ibutes  to  the  cause  of  injury,  bars  recovery  notwithstanding 
other  negligence  of  the  master.*"  The  two  defenses  are  closely  related  ajid  at  times 
blend ;  but  a  careful  observance  of  the  distinctions  between  them  would  avoid  much 
of  the  confusion  which  has  resulted,  in  some  jurisdictions,  from /a  careless  use  of 
terms.*^ 

While  it  is  commonly  said  that  incidental  risks  are  assumed  by  the  contract  of 


statute  thus  construed  Is  constitutional.  Id. 
Railroad  employes  to  whom  the  control  of 
other  employes  is  entrusted  are  vice-prin- 
cipals. A  foreman  -who  had  charge  of  the 
"rustling"  gang  in  railroad  yards  did  not 
cease  to  be  a  vice-principal,  within  the 
meaning  of  the  statute,  by  assisting  the  men 
in  moving  a  tool  box.  Missouri,  etc.,  R.  Co. 
V.  Dean  [Tex.  Civ.  App.]  13  Tex.  Ct.  Rep. 
9S9,  89  S.  W.  797.  Failure  of  foreman  who 
saw  approaching  train  to  warn  employes, 
who  were  trying  to  get  a  push  car  off  the 
track,  was  negligence  for  which  an  employe 
injured  in  a  resulting  collision  could  recover. 
International  &  G.  N.  R.  Co.  v.  Tisdale  [Tex. 
Civ.  App.]  87  S.  W.  1063.  "Whether  employes 
were  negligent  in  rolling  bale  of  cotton  on 
plaintiff's  foot,  held  for  jury.  International 
&  G.  N.  R.  Co.  V.  Still  [Tex.  Civ.  App.]  13 
Tex.  Ct.  Rep.  372,  88  S.  W.  257.  Evidence 
sufficient  to  show  that  foreman  on 
hand  car  with  plaintiff  was  negligent  in 
keeping  a  lookout,  whereby  car  struck  an 
obstruction  and  plaintiff  was  injured.  Cane 
Belt  R.  Co.  V.  Crosson  [Tex.  Civ.  App.]  13 
Tex.  Ct.  Rep.  123,  87  S.  W.  867.  Evidence 
sufficient  to  show  switching  crew  negligent 
in  failing  to  warn  engine  wiper,  who  was 
caught  between  pilot  and  drawhead  of  oar. 
Ft  "Worth,  etc.,  R.  Co.  v.  Smith  [Tex.  Civ. 
App.]  13  Tex.  Ct.  Rep.  34,  87  S.  W.  371. 
"Where  one  of  several  servants  engaged^ in 
boiler     across     tracks 


moving 


was  in 
jured  by  reason  of  a  timber  being  left 
on  a  track  and  struck  by  an  engine, 
whether  the  negligent  employes  were 
fellow-servants  was  for  jury.  Ray  v.  Pe- 
cos &  N.  T.  R.  Co.  [Tex.  Civ.  App.]  13  Tex. 
Ct  Rep.  582,  88  S.  "W.  466.  Instruction  held 
to  correctly  charge  that  where  foreman  on 
a  hand  car  saw  a  plank  on  the  track  ahead 
and  ordered  the  men  to  stop  the  car,  they 
were  under  duty  of  using  aU  the  means 
at  hand  to  stop  it  consistent  with  their  own 
safety.  Galveston,  etc..  R.  Co.  v.  Perry  [Tex. 
Civ  App  ]  85  S.  "W.  62.  Whether  the  men 
were  negligent  In  failing  to  stop  the  car 
in  time  was,  under  the  evidence,  for  the 
jury.     Id. 

34.  Where  plaintiff's  injury  resulted  from 
a  section  hand  stooping  to,  put  his  hat  on 
the  platform  of  the  car,  such  act  did  not 
pertain  to  his  duties  and  plaintiff  could  not 
recover.  Overton  v.  Chicago,  etc.,  R.  Co. 
[Mo.  App.]   86  S.  W.  503. 

35.  This  principle  is  fully  illustrated  In 
the  cases  collected  above. 


30.  Railroad  fellow-servant  law  of  Kan- 
sas will  be  enforced  in  Texas.  Missouri,  etc., 
R.  Co.  V.  Kellerman  [Tex.  Civ.  App.]  13  Tex. 
Ct.  Rep.  140,   87  S.   W.   4(n. 

37.  See   4  C.  L.   568. 

38.  Blundell  v.  Miller  Elevator  Mfg.  Co., 
189  Mo.  552,  88  S.  W.  103;  Choctaw,  etc., 
R.  Co.  V.  O'Nesky  [Ind.  T.]   90  S.  W.   300. 

39.  St  Louis  S.  W.  R.  Co.  v.  Rea  [Tex.] 
87  S.  W.  324.  Brakeman  did  not  assume 
risk  of  a  particular  defect  in  a  track  tin- 
less  he  had  actual  or  implied  knowledge  of 
it,  regardless  of  his  kno.wledge  of  defects 
at  other  points.  Mumford  v.  Chicago,  etc., 
R.  Co.  [Iowa]  104  N.  W.  1135.  By  negli- 
gently or  voluntarily  '  exposing  himself  to 
known  dangers,  a  servant  does  not  assume 
others  which  are  not  known  and  which  the 
exereise  of  reasonable  care  would  not  have 
disclosed.  Holmes  v.  Chicago,  etc.,  R.  Co. 
[Neb.]    103  N.  W.  77. 

40.  St.  Louis  S.  W.  R.  CO.  V.  Rea  [Tex.] 
87  S.  W.  324. 

41.  NOTEl.  Assnmed  risk  and  contributory 
negligence!  As  pointed  out  by  Judge  Goode 
in  Adolff  V.  Columbia  Pretzel  &  Baking  Com- 
pany, 100  Mo.  App.  206,  73  S.  W.  323:  "The 
defense  of  assumption  of  risk  »  »  *  must 
be  founded  on  contract  and  treated  by  the 
principles  of  contract  law,  or,  if  there  was 
no  contract  relationship  between  the  par- 
ties which  included  the  fatal  hazard,"  then 
it  rests  on  the  maxim,  volenti  non  fit  injuria, 
which  expresses  assent  as  well  by  other 
methods  as  by  contract.  And  again:  "The 
two  defenses  of  assumption  of  risk  and 
contributory  negligence  are  unlike,  because 
of  the  different  states  of  mind  in  which 
they  are  rooted.  It  is  palpable  that  an  act 
done  willfully  and  upon  full  information  Is 
not  done  negligently,  and  this  distinction  is 
recognized  throughout  the  law  of  torts. 
Negligence  is  the  result  of  Inattention  or 
oversight,  whereas  consent  to  a  risk  implies 
knowledge  of  the  danger  of  the  act  to  be 
performed,  and  the  performance  of  the  act 
understandingly     and     without     constraint." 

Judge  Thompson  in  his  work  on  Negli- 
gence, vol.  4,  4611,  points  out  the  distinc- 
tion as  follows:  "Many  of  the  earlier  and 
some  of  the  later  decisions  confuse  the  two 
subjects  of  an  acceptance  by  the  servant  of 
the  risks  of.  employment  and  his  contribu- 
tory negligence.  The  two  subjects  lie  close 
to  each  other,  and  in  some  cases  blend; 
but  in  other  cases  they  are  distinct  sub- 
jects.    Nevertheless    the    judges    frequently 
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employment,*^  and  that  a  servant  who  remains  in  an  employment  after  he  has  knowl- 
edge of  a  defect  impliedly  contracts  to  assume  the  risk  arising  therefrom,*^  ■  perhaps 
a  more  exact  statement  of  the  law  would  be  that  by  the  contract  of  employment,  a 
relation  or  status  is  created,  by  virtue  of  which  the  law  imposes  on  the  master  the 
duty  of  ordinary  care  for  the  servant's  safety,  and  upon  the  servant  the  duty  of 
avoiding  dangers  incident  to  or  inherent  in  the  employment.** 

It  is  usually  held  that  the  defense  of  assumption  of  risk  is  not  available  where 
the  negligence  complained  of  is  a  breach  of  a  positive  statute,*'  though  there  is  au- 
thority to  the  contrar3^*''  The  Federal  automatic  coupler  act  expressly  excludes  the 
defense  where  a  breach  of  its  provisions  is  relied  on.*^ 


use  the  words  'contributory  negligence' 
■where  they  reaUy  mean  an  acceptance  of  the 
rislc.  In  other  instances  they  use  the  words 
'an  acceptance  of  the  risk'  where  they  really 
mean    contributory    negligence." 

The  law  of  assumption  of  the  risk  rests 
upon  agreement  or  assent,  "which  can  arise 
in  no  other  manner  than  through  the  free 
and  voluntary  action  of  the  mind.  No  part 
of  it  rests  upon  such  negative  state  of  mind 
as  inattention,  oversight,  want  of  care,  lack 
of  prudence,  or  neglect.  No  part  of  it  ;:^ts 
upon  nor  is  imbedded  In  the  negligence-  of 
the  servant,  and  no  part  of  the  law  cover- 
ing the  question  rests  upon  the  law  of  con- 
tributory negligence.  "The  question  of  as- 
sumption of  risk  is  quite  apart  from  that 
of  contributory  negligence."  Choctaw  & 
Okl.  Ry.  Co.  V.  McDade,  191  U.  S.  loo.  cit.  6S, 
48  Law.  Ed.  96.  "Assumption  of  the  risk 
rests  In  contract;  contributory  negligence 
rests  In  tort."  St.  Louis  Cordage  Co.  v.  Mil- 
ler [C.  C.  A.]  126  F.  495,  63  L.  R.  A.  551; 
Washington  &  G.  R.  Co.  v.  McDade,  135  U.  S. 
554,  34  Law.  Ed.  235;  Adolff  v.  Columbia  Pret- 
zel Co.,  100  Mo.  App.  206,  73  S.  W.  321. — See 
Lee  V.  St.  Louis,  etc.,  R.  Co.  [Mo.  App.]  87 
S.  W.  12,  from  which  above  is  taken. 

4a.  Lee  V.  St.  Louis,  etc.,  R.  Co.  [Mo.  App.] 
87   S.    W.   12. 

43.  Cleveland,  etc.,  R.  Co.  v.  Patterson 
[Ind.  App.]  75  N.  E.  857.  Doctrine  of  as- 
sumed risk  does  not  depend  on  care  or  want 
of  care  of  servant  but  grows  out  of  contract 
of  employment  or  continuance  in  service 
without  objection  after  knowledge  of  danger. 
Consolidated  Barb  Wire  Co.  v.  Maxwell,  116 
111.  App.  296. 

44.  Note:  It  has  been  said  that  the  serv- 
ant's assumption  of  risk  is  a  hazard  imposed 
by  the  law  upon  him  and  he  has  a  legal  non- 
contractual duty  to  guard  against  all  ordi- 
nary risks  of  his  employment.  It  is  not 
properly  based  on  an  implied  promise  to  as- 
sume them,  as  many  courts  have  said.  See 
"Implied  Contracts  in  Assumption  of  Risk"  a 
note  in   5  Columbia  L.   R.  158. 

The  recent  case  »f  Hempstock  v.  Lacka- 
wanna Iron  &  Steel  Co.,  98  App.  Dlv.  332, 
90  N.  T.  S.  663,  follows  the  leading  case  of 
Farwell  v.  Boston,  etc.,  R.  Co.,  4  Mete.  [Mass.] 
49,  38  Am.  Deo.  339,  which  first  laid  down 
the  "implied  promise"  doctrine.  The  writer 
of  the  note,  supra,  adverts  to  the  instances 
of  risk  assumed  by  persons  disabled  to  con- 
tract and  cites  Dresser,  Employers'  Liability, 
§§  10,  11,  82;  Ruchinsky  v.  French,  168  Mass. 
68;  Gaffney  v.  Hayden,  110  Mass.  137,  14  Am. 
Rep.  580;  Taylor  v.  Wootan,  1  Ind.  App.  188. 
50  Am.   St.  Rep.   200.     He  also  cites  Osborne 


V.  K.  &  Ll  R.  Co.,  68  Me.  49,  28  Am.  Rep.  16, 
and  Chicago  &  N.  W.  R.  Co.  v.  O'Brien  [C.  C. 
A.]  132  F.  593,  wherein  risk  was  assumed  by 
a  volunteer  and  an  express  messenger,  neither 
of  whom  bore  any  contractual  relation  to 
the  tort  feasor. 

4.5.  The  defense  of  assumed  risk  is  not 
available  to  a  master  who  has  violated  Laws 
1903,  p.  40,  c.  37,  requiring  dangerous  ma- 
chinery to  be  guarded,  even  though  the  in- 
jured servant  knew  that  the  law  was  being 
violated.  Hall  v.  West  &  S.  Mill  Co.  [Wash.] 
81  P.  915;  Daffron  v.  Majestic  Laundry  Co. 
[Wash.]  82  P.  1089;  Hoveland  v. -Hall  Bros. 
Marine  R.  &  Shipbuilding  Co.  [Wash.]  82  P. 
1090.  The  requirement  of  Laws  1903,  p.  40, 
c.  37,  §  1,  that  belt  shifters  must  be  provided, 
cannot  be  waived  by  an  employe,  and  the 
risk  arising  from  a  violation  of  the  act  can- 
not be  assumed.  Whelan  v.  Washington 
Lumber  Co.  [Wash.]  83  P.  98.  Mine  operator 
not  having  marked  a  room  as  dangerous,  as 
required  by  Laws  1899,  p.  317,  §  18,  a  miner 
could  recover  for  an  injury  therein  though  he 
knew  there  was  an  overhanging  rook  which 
was  lose  and  dangerous.  Kellyville  Coal  Co. 
V.  Strine,  217  111.  516,  75  N.  E.  375.  Under 
St.  1887,  c.  270,  §  1,  ol.  2,  making  a  master 
liable  for  the  negligent  act  of  a  "superin- 
tendent," a  servant  does  not  assume  the 
risk  of  negligence  of  a  superintendent. 
Meagher  v.  Crawford  Laundry  Mach.  Co. 
[Mass.]  73  N.  E.  853.  No  issue  of  assumed 
risk  in  the  case  where  Rev.  St.  1899,  §  6433 
had  been  violated  by  a  failure  to  guard  pul- 
leys and  belts.  Stafford  v.  Adams  [Mo.  App.] 
88  S.  W.  1130.  Child  under  14  employed 
contrary  to  Labor  Law,  §  70  does  not  assume 
risk  of  employment  Lee  v.  Sterling  Silk  Mfg. 
Co.,  93  N.  T.  S.  560.  Priv.  Laws  1897,  p.  83,  c. 
56,  §  2  provides  that  any  contract,  express  or 
implied,  by  which  an  employe  waives  the 
benefit  of  §  1,  making  railroads  liable  for 
negligence  of  fellow-servants,  shall  be  void. 
Hence  the  defense  of  assumed  risk,  which  is 
a  matter  of  contract,  is  not  available  in  an 
action  under  the  statute.  Biles  v.  Seaboard 
Air  Line  R.  Co.  [N.  C]  52  S.  E.  129.  Servant 
does  not  assume  risk  of  failure  of  master 
to  guard  rip  saw,  thereby  violating  Burns' 
Ann.  St.  1901,  §  70871,  even  though  he  knew 
the  saw  was  unguarded.  Davis  v.  Mercer 
Lumber  Co.  [Ind.J  73  N.  E.  899.  Assumed 
risk  no  defense  where  mining  statute  was 
violated,  though  servant  knew  of  the  viola- 
tion. Indiana  &  C.  Coal  Co.  v.  Neal  [Ind 
App.]   75  N.  E.  295. 

Note:  "There  is  much  authority  for  the 
position  taken  in  this  case.  Narramore  v 
Railway  Co.   [C.  C.  A.]    96   F.  298,  48   L    R    A 
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Dangers  incidental  to  business.*^ — The  servant  assumes  the  risks  ordinarily  in- 
cident to  the  employment  in  which  he  engages,*"  and  this  is  so  though  the  employ- 
ment is  necessarily  dangerous.""     Ordinary  risks  are  such  as  arise  from  the  per- 


68.  However,  the  cases  are  far  from  being 
unanimous  in  tliis  view.  Knisley  v.  Pratt. 
148  ISr.  Y.  372,  42  N.  E.  986,  32  L..  R.  A.  367. 
For  a  fuller  discussion,  see  4  Michigan  Law 
Review,  165."— 4  Mich.  Li.  R.  241. 

46.  See  4  C.  L.  569,  n.  25;  also  note  to  Indi- 
ana &  C.  Coal  Co.  v.  Neal,  supra.  A  penal  stat- 
ute making  a  failure  to  guard  machinery,  or 
the  use  of  unguarded  machinery,  a  criminal 
offense,  does  not  change  the  common-law  doc- 
trine of  assumption  of  known  risks,  so  as  to 
change  the  rights  of  the  parties  to  a  civil 
action  for  damages  for  injuries  caused  by 
unguarded  machines.  Laws  Wash.  1903,  p. 
40,  c.  37  did  not  preclude  defense  of  assum- 
ed risk,  when  employe  operated  a  saw  known 
to  him  to  be  unguarded,  being  paid  extra  for 
Sunday  work.  Nottage  v.  Sawmill  Phoenix, 
133  F.  979. 

47.  Act  of  March  2,  1893,  c.  196,  27  U.  S.  St. 
531.  Turrittin  v.  Chicago,  etc.,  R.  Co.  [Minn.] 
104  N.  W.  225. 

48.  See  4   C.   L.   570. 

49.  Lee  v.  St.  Louis,  etc.,  R.  Co.  [Mo.  App.] 
S7  S.  W.  12;  Smith  v.  Hammond  Packing  Co. 
[Mo.  App.]  85  S.  "W.  625;  Goransson  v.  Rlter- 
Conley  Mfg.  Co.,  186  Mo.  300,  85  S.  "W.  3S8; 
giundell  v.  Miller  Elevator  Mfg.  Co.,  189  Mo. 
552,  88  S.  W.  103;  St.  Louis  National  Stock 
Yards  v.  Morris,  116  111.  App.  107;  Bedford 
Quarries  Co.  v.  Turner  [Ind.  App.]  75  N.  B. 
25;  Erickson  v.  Monson  Consol.  Slate  Co. 
[Me.]  60  A.  708;  Charping  v.  Taxaway  Mills, 
70  S.  C.  470,  50  S.  B.  186;  Ray  v.  Pecos  &  N. 
T.  R.  Co.  [Tex.  Civ.  App.]  13  Tex.  Ct.  Rep. 
582,  88  S.  "W.  466;  St.  Louis  S.  "W.  R.  Co.  V. 
Demsey  [Tex.  Civ.  App.]  13  Tex.  Ct.  Rep. 
961,  89  S.  "W.  786;  Fulton  v.  Crosby  &  Beckley 
Co.  [W.  Va.]  49  S.  E.  1012;  McDonald  v.  Cham- 
pion Iron  &  Steel  Co.  [  Mich.]  12  Det.  Leg.  N. 
208,  103  N.  W.  829. 

Illnstratlons:  Employe  repairing  boiler 
on  a  railroad  track  in  the  master's  switching 
yards  assumed  the  risk  of  injury  from 
trains.  Breeze  v.  MacKinnon  Mfg.  Co. 
[Mich.]  12  Det.  Leg.  N.  195,  103  N.  W.  908. 
Risk  of  Are  from  inflammable  material  used 
in  work  is  assumed.  O'Donnell  V.  Armour 
Curled  Hair  Works,  111  111.  App.  516.  Em- 
ploye assumed  risk  of  using  frames  which  he 
found  in  cordage  plant.  Wolf  v.  New  Bed- 
ford Cordage  Co.  [Mass.]  76  N.  E.  222.  Where 
section  crew,  to  facilitate  loading  of 
ties  on  a  car,  made  a  temporary  platform  of 
ties  and  planks  at  the  end  of  the  car,  a  mem- 
ber of  the  crew  engaged  in  the  work  assum- 
ed the  risk  of  a  plank  slipping  or  of  his  slip 
ping  and  being  injured  by  a  tie  he  was  load 
ing.  Dunn  v.  Oregon  Short  Line  R.  Co. 
Utah,  478,  80  P.  311.  Plaintiff,  at  work  on 
brick  building  In  course  of  construction,  as- 
sumed risk  of  brick,  dropped  by  masons, 
falling  on  him.  Roth  V.  Eccles,  28  Utah,  456, 
79  P.  918.  Man  experienced  in  work  of  un- 
loading and  piling  iron  beams  assumed  risk 
of  beams  slipping  from  pile.  Weizinger  v. 
Erie  R.  Co.,  94  N.  Y.  S.  869.  Wheelbarrow 
man  employed  to  haul  acid  from  piles  as- 
sumed incidental  risk  of  a  pile,  in  which  an 
excavation   had   been   made,   falling   on   him. 
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Martin  v.  Royster  Guano  Co.  [S.  C]  51  S.  B. 
680.  Dining  car  conductor  charged  with  duty 
of  taking  his  car  to  a  junction  to  turn  it 
around,  assumed  the  incidental  risk  of  push- 
ing the  car  instead  of  hauling  it,  with  the 
switch  engine,  even  if  he  used  this  method 
under  direction  of  the  yard  master.  South- 
ern R.  Co.  V.  Logan  [C.  C.  A.]  138  F.  725. 
Brakeman  assumed  risk  of  falling  into  an 
open  culvert  of  the  kind  generally  used  by 
his  company  and  others  in  that  part  of  the 
country.  Southern  Pac.  Co.  v.  Gloyd  [C.  C. 
A.]  138  P.  388.  Locomotive  engineer  as- 
sumed, as  one  of  the  risks  of  his  employment, 
the  danger  of  a  landslide  in  the  mountains 
through  which  his  train  went  in  rainy 
weather.  Kinzel  v.  Atlanta,  etc.,  R.  Co.  [C. 
C.  A.]  137  F.  489.  General  laborer,  of  ordi- 
nary intelligence,  employed  to  slack  lime  to 
be  used  in  whitewashing  new  building,  as- 
sumed risk  of  lime  being  thrown  out  of  ves- 
sel into  his  face,  too  little  water  being  used. 
Roessler  v.  Hasslacher  Chemical  Co.  v.  Peter- 
son [C.  C.  A.]  134  F.  789.  Freight  brakeman 
assumes  risks  incident  to  performance  of  his 
duties,  of  which  he  was  informed  or  would 
learn  in  the  exercise  of  ordinary  care.  Mill- 
er V.  Boston  &  M.  R.  Co.  [N.  H.]  61  A.  360. 
Danger  of  timber  slipping  from  roller  when 
being  unloaded  from,  car  held  incidental  to 
such  work.  Walsh  v.  Smith,  26  R.  I.  554,  59 
A.  922.  Brakeman  assumes  risks  incidental 
to  chasing  and  coupling  cars.  Kennedy  T. 
Kansas  City,  etc.,  R.  Co.  [Mo.]  89  S.  W.  370. 
Risk  of  injury  from  unevenness  of  track  then 
being  laid  was  assumed.  Meehan  v.  St.  Louis, 
etc.,  R.  Co.  [Mo.  App.]  90  S.  W.  102.  Where 
locomotive  fireman  lost  his  balance  while 
ringing  the  bell  at  a  curve,  and,  the  bell 
cord  breaking,  fell,  his  injury  was  the  result 
of  an  assumed  risk.  Illinois  Cent.  R.  Co.  v. 
Mercer   [Ky.]   88  S.  W.  1054. 

50.  Servant  assumes  inrcidental  risks  when 
he  has  been  informed  that  work  is  danger- 
ous. Biggers  v.  Catawba  Power  Co.  [S.  C] 
51  S.  E.  882.  Perils  attending  work  of  clean- 
ing up  a  dangerous  room  in  a  mine  assumed. 
Jennings  v.  Ingle  (Ind.  App.]  73  N.  E.  945. 
Risk  of  being  struck  by  stone  thrown  by 
blast  assumed  by  quarryman.  Zeigenmeyer 
V.  Charles  Goetz  Lime  &  Cement  Co.  [Mo. 
4.pp.]  88  S.  W.  139.  Mucker  in  mine  whose 
duties  require  him  to  clear  the  way 
for  the  men  who  do  the  timbering  assumes 
the  risks  incident  to  his  dangerous 
work,  and  must  use  due  diligence  to 
avoid  falling  rocks  or  ore  "while  at  "work. 
Smith  V.  Hecla  Min.  Co.,  38  Wash.  454,  80 
P.  779.  Railroad  employe  assumed  risk  of 
working  in  cut  in  mountains,  clearing  away 
debris  at  night  resulting  from  a  landslide, 
and  there  could  be  no  recovery  for  his  death 
caused  by  being  struck  by  a  falling  stone. 
Florence  &  C.  C.  R.  Co.  v.  Whipps  [C.  C.  A.] 
138  F.  13.  If  one  accepts  employment  upon, 
about,  or  with  machinery  or  appliances  wliioh 
he  knows  are  not  safe  by  reason  of  defects, 
or  if  such  defects  are  so  obvious  that  ha 
must  be  taken  as  a  matter  of  law  to  know 
their  unsafe  condition,  he  assumes  the  risk  of 
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manent,  open,  visible  conditions  of  the  master's  business."  The  occasional  negli- 
gence of  fellow-servants  is  an  assimied  risk  within  the  meaning  of  this  nile.'^  Un- 
nsual  or  extraordinaxy  risks,"  which  the  exercise  of  ordinary  care  on  the  part  of  the 
master  would  have  obviated,^*  or  which  are  encountered  outside  the  service  which 
the  employe  was  hired  to  perform,'^  and  which  a  performance  of  his  ordinary  duties 
in  a  reasonably  careful  manner  would  not  disclose,^"  are  not  assumed.  Eisks  arising 
from  latent  defects,  not  discoverable  by  the  use  of  ordinary  care  on  the  part  of  the 
master,  and  unknown  to  him,  are  assumed,  though  no  knowledge  of  the  defect  or 
appreciation  of  the  danger  by  the  servant  is  shown,  such  risks  being  classed  as  in- 
cidental to  the  employment.®' 

Known  or  oivious  dangers.'^ — Eisks  which  are  actually  known  to  the  servant,^" 


using'  such  defective  appliances  as  one  of  fhe 
risks  of  Ms  service.  Cincinnati,  etc.,  R.  Co. 
V.  Robertson   [C.   C.  A.  3  139  F.   519. 

51.  San  Antonio  Foundry  Co.  v.  Drish 
[Tex.  Civ.  App.]  85  S.  "W.  440.  The  servant 
by  his  contract  of  employment  assumes  the 
natural  and  ordinary  risks  that  are  incident 
to  or  arise  out  of  the  work  which,  under  his 
contract,  he  is  called  upon  to  perfbrm. 
Leach  V.  Oregon  Short  Line  E.  Co.  [Utah] 
81   P.   90. 

52.  See  ante,  §  3  F. 

53.  Only  the  ordinary  and  usual  risks 
of  a  dangerous  employment  are  assumed. 
Staubley  v.  Power  Co.,  21  App.  D.  C.  160. 
Collision  of  tw^o  trains  on  a  straight  track 
and  on  a  clear  day  is  not  an  ordinary, 
incidental  risk  assumed  by  a  locomotive 
fireman.  Wabash  B.  Co.  v.  Bhymer,  112 
III.  App.  225.  Servant  did  not  assume  risk 
of  all  accidents  that  might  happen  by  break- 
ing of  "skidder"  used  in  loading  cars.  Will- 
lams  V.  Levert  Xiumber  &  Shingle  Co.,  114  La. 
805,  38  So.  567.  Car  repairer  did  not  assume 
risk  of  the  car  on  which  he  was  at  work  on 
the  main  track  being  struck  by  a  runaway 
car  from  a  side  track.  Smith  v.  Fordyce 
[Mo.]  88  S.  W.  679.  Employe  riding  home 
from  work  on  top  of  house  car,*  with  road- 
master's  consent,  did  not  assume  risk  of  in- 
jury by  collision  with  cars  on  a  spur  track. 
Milbourne  v.  Arnold  Elec.  Power  &  Station 
[Mich.]  12  Det.  Leg.  N.  177,  103  N.  W.  821. 
Plaintiff  did  not  as  a  matter  of  law  assume 
risk  of  some  one  starting  engine  while  he 
was  under  It  cleaning  out  ash  pan.  Lane 
V.  New  York,  etc.,  R.  Co..  94  N.  T.  S.  988. 
Plaintiff  working  on  a  ledge  with  a  bank  of 
earth  above  him  assumed  the  ordinary  risk, 
but  not  the  risk  of  a  large  slab  of  earth 
loosened  by  frost,  a  fact  unknown  to  him, 
falling  upon  him  owing  to  the  operations 
of  the  men  at  work  above  him.  Gibson  v. 
Freygang  [Mo.  App.]  87  S.  W.  3.  Engine 
wiper  did  not  assume  risk  of  injury  because 
of  negligence  of  a  switching  crew.  Ft.  Worth, 
etc.,  R.  Co.  V.  Smith  [Tex.  Civ.  App.]  13  Tex. 
Ct  Rep.  34,  87  S.  W.  371.  Risk  of  2,000  pound 
machine,  fastened  to  floor  with  5-inch  screws, 
being  torn  up  and  thrown  four  feet  against 
workman  at  another  machine,  not  assumed. 
Kalker  v.  Hedden  [N.  J.  Err.  &  App.]   61  A. 

395. 

54.  The  ordinary  risks  and  hazards  of  the 
emrloyment  are  such  risks  as  are  usual  and 
ordinary  therein  after  the  employer  has  tak- 
en reasonable  care  to  discover  and  prevent 
such  risks.     Wells  v.  O'Hare,  110  111.  App.  7. 


55.  Young  employe  did  not  as.sume  risk 
of  running  machine  he  was  not  employed  to 
operate,  and  as  to  which  he  was  not  instruct- 
ed. Flickner  v.  Lambert  [Ind.  App.]  74  N. 
E.  263.  W^here  a  roustabout  In  a  flour  mill 
and  elevator  was  directed  to  assist  in  push- 
ing a  car  on  a  siding,  there  was  not  such  a 
change  in  his  duties  or  service  as  to  relieve 
him  from  the  assumption  of  ordinary  risks. 
Dill  V.  Marmon   [Ind.]    73  N.  E.   67. 

56.  Servant  does  not  assume  unusual  or 
extraordinary  risks  unless  he  knows  or  has 
reasonable  means  of  knowing  the  precise 
danger  to  which  he  is  exposed.  Hooking  v. 
Windsor  Spring  Co.  [Wis.]  104  N.  W.  705. 
Servant  who  did  not  assist  In  securing  der- 
rick, and  whose  ordinary  duties  did  not  cause 
him  to  inspect  the  anchoring  of  the  guy 
ropes,  did  not  assume  the  risk  of  a  defective- 
ly anchored  rope,  the  defect  not  being  ob- 
vious. Lounsbury  v.  David,  124  Wis.  432, 
102  N.  W.  941.  Electric  light  trimmer  wTiose 
duty  did  not  require  him  to  inspect  poles  did 
not  assume  risk  of  a  pole  falling  with  him. 
Dawson  v.  Lawrence  Gaslight  Co.  [Mass.] 
74  N.  E.  912.  Where  fireman  had  not  water- 
ed his  engine  at  a  water  tank  since  the  time 
when  the  evidence  showed  a  chain  support- 
ing the  spout  was  broken,  and  h'?  testified 
that  he  did  not  know  of  the  defect,  he  did 
not  assume  the  risk  as  a  matter  of  law. 
Missouri,  etc.,  R  Co.  v.  Dickson  [Tex.  Civ. 
App.]  90  S.  W.  507.  Servant  assumes  only 
obvious  incidental  dangers.  Moylon  v.  Mc- 
Donald Co.  [Mass.]  74  N.  B.  929.  Such  risks 
as  the  servant's  opportunities  for  'inspec- 
tion would  disclose  are  assumed.  Bedford 
Quarries  Co.  v.  Turner  [Ind.  App.]  75  N. 
B.  25.  Unusual  dangers  not  assumed  unless 
known  or  so  obvious  that  they  ought  to  have 
been  known.  Galveston,  etc.,  B.  Co.  v.  Mc- 
Adams  [Tex.  Civ.  App.]   84  S.  W.  1076. 

57.  Lee  v.  St.  Louis,  etc.,  R.  Co.  [Mo.  App.] 
87  S.  W.  12.  Fireman  assumed  risk  of  being 
struck  by  piece  of  slate  while  breaking  coal 
for  his  engine,  since  the  exercise  of  ordinary 
care  by  the  master  would  not  have  obviat- 
ed that  risk.  Vissman  v.  Southern  R.  Co. 
[Ky.]  89  S.W.  502.  Where  stone  which  broke, 
injuring  plaintiff,  had  been  inspected  by  the 
proper  servant,  not  shown  to  be  incompetent, 
the  defect  not  being  visible,  the  master  was 
not  liable.  Bedford  Quarries  Co.  v.  Turner 
[Ind.  App.]  75  N.  E.  25.  Workman  employed 
in  unloading  ship  assumed  risk  of  defect 
in  wire  cable  used,  when  the  cable  had  been 
carefully  inspected  before  the  work  began 
and  the  defect  not  then  observed,  and  when 


6  Cur.  Law. 


MASTEE  AND  SEEVANT  §  3E. 


569 


or  -whicli  are  so  obvious^"  ttat  a  person  of  the  same  age,  capacity  and  experience,  ex- 


the  ■workman  had  observed  the  defect  dur- 
ing- the  progress  of  the  work  and  had  faUed 
to    report    It.     The   Tresoo,.  128    F.    780. 

58.  See  4  C.  L.  571. 

59.  St.  Louis  National  Stock  Yards  v. 
Morris,  116  111.  App.  107.  Servant  assumed 
risk  of  using  planer  in  its  known  condition. 
Erickson  v.  Cummer  Mfg.  Co.  [Mich.]  12 
Det.  Leg.  N.  194,  103  N.  W.  828.  Employe 
held  to  have  known  conditions  and  to  have 
assumed  risk  of  using  defective  ladder  to 
go  to  cellar.  Davitt  v.  Metropolitan  St. 
B.  Co.,  94  N.  T.  S.  790.  Risks  pointed  out  by 
the  master  are  assumed.  Erickson  v.  Mon- 
son  Consol.  Slate  Co.  [Me.]  60  A.  708.  Where 
a  carpenter  was  given  a  warning  as  to  a 
scaffold,  which  he  could  have  heard,  his  use 
of  the  scaffold  thereafter  was  at  his  own  risk. 
Lobstein  v.  Sajatovich,  111  111.  App.  654. 
Employe  who  knew  rope  slings  were  used 
to  load  lumber  on  vessel  assumed  risk  of  use 
of  rope  rather  than  chain  or  wire.  Henne  v. 
Steeb  Shipping  Co.,  37  "Wash.  331.  79  P.  9  38. 
Employe  attempting  to  move  car  into  car 
barn,  went  between  the  car  and  the  wall 
when  the  car  started  and  killed  him.  Held, 
he  assumed  the  risk.  Laffan  v.  Metropolitan 
St.  R.  Co.,  108  App.  Div.  288,  95  N.  Y.  S.  705. 
Plaintiff,  who  had  full  knowledge  of  danger 
of  third  rail  on  elevated,  having  worked  on 
electric  repair  gang,  assumed  risk  of  shovel- 
ing snow  on  elevated  with  iron  shovel. 
Smith  v.  Manhattan  R.  Co.,  48  Misc.  393,  95 
N.  Y.  S.  529.  Machine  operator  who  knew 
block  had  been  substituted  for  box  used  to 
stand  on  when  attaching  connection  assumed 
risk  of  the  block's  tipping  and  throwing 
him  into  gearing.  Minnie  v.  Mueller  [Mich.] 
12  Det.  Leg.N.  75,  103  N.  W.  524.  Employe, 
Inside  a  brick  oven  repairing  it,  assumed 
risk  of  having-  ashes  blown  in  his  eyes, 
when  he  knew  the  air  was  to  be  turned  on 
through  blower.  Page  v.  Battle  Creek  Pure 
Food  Co.  [Mich.]  12  Det.  Leg.  N.  615,  105  N. 
W.  72.  Evidence  held  to  show  that  mill  em- 
ploye knew  how  skids  were  made  and  logs 
handled  and  assumed  risk  of  working  with 
them  in  mill.  Carnes  v.  Guelph  Patent  Cask 
Co.  [Mich.]  12  Det.  Leg.  N.  331,  104  N.  W. 
322.  Miner  who  had  known  dangerous  con- 
dition of  roof  of  entry  in  mine  for  some 
weeks  assumed  the  risk.  Choctaw,  etc.,  R. 
Co.  V.  O'Nesky  [Ind.  T.]  90  S.  W.  300.  Serv- 
ant who  knew  lumber  was  piled  in  danger- 
ous manner  In  yard  where  he  worked  as- 
sumed the  risk.  Brooks  v.  Joyce  Co.,  127 
Iowa,  266,  103  N.  W.  91.  Locomotive  en- 
gineer assumed  risk  of  running  engine  which 
he  knew  did  not  have  lubricator  shields. 
Cincinnati,  etc.,  R.  Co.  v.  Robertson  [C.  C.  A.] 
139  P  519.  Expert  machinist  who  had  re- 
paired and  started  mill  machinery  assumed 
the  risk  of  testing  rollers  in  a  way  which 
he  knew  was  dangerous.  Carey  v.  Samuels 
&  Co.  [Ky.]  88  S.  W.  1052.  Servant  assumed 
risk  of  doing  work  with  the  appliances  fur- 
nished and  without  a  helper,  since  he  knew 
what  would  be  furnished  when  he  began 
work.  Blundell  v.  Miller  Elevator  Co.,  189 
Mo.  552,  88  S.  W.  103.  If  street  railway 
employe  knew  of  defective  condition  of 
bridge  over,  which  tracks  were  laid,  he  as- 
sumed the, risk  of  injury  irom  such  defect. 
City  of  Indianapolis  v.   Cauley   [Ind.]    73  N. 


E.  691.  Servant  employed  to  run  cars  on 
elevated  platform  on  coal  dock  who  knew 
the  system  of  lighting  the  dock  at  night, 
and  knew  that  there  was  no  railing  on  the 
platform,  assumed  the  risks.  Paber  v.  Reiss 
Coal  Co.,   124  Wis.  554,  102  N.  W.  1049. 

60.  Risks  held  obvinns  and  nsKnmed. 
Diamond  Block  Coal  Co.  v.  Cuthbertson 
[Ind.]  73  N.  B.  818.  Obvious  defects  or 
perils,  such  as  are  open  to  ordinary,  careful 
observation  are  regarded  as  perils  incident 
to  the  service  and  are  assumed.  Jennings 
v.  Ingle  [Ind.  App.]  73  N.  TS.  945.  Danger 
of  employe  putting  his  hands  under  moving 
cogs  to  clean  the  floor.  Wofford  v.  Clifton 
Cotton  Mills  [S.  C]  51  S.  E.  918.  Danger  of 
using  ladder  too  short  for  work  to  be  done 
with  it.  Duncan  v.  Gernert  Bros.  Lumber 
Co.,  27  Ky.  L.  R.  1039,  87  S.  W.  762.  Risk 
of  getting-  caught  between  load  of  lumber 
and  post.  Krickeberg  v.  St.  Paul  &  Tacoma 
Lumber  Co.,  37  Wash.  63,  79  P.  492.  Danger 
of  getting  hand  caught  between  rollers  and 
steam  chest  of  mangle.  Ward  v.  Daniels, 
114  111.  App.  374.  Danger  from  working  on 
uneven  floor.  McLaughlin  v.  Atlantic  Mills 
[R.  I.]  61  A.  42.  Boy  of  17  assumed  risk 
of  using  a  stick  6  Inches  long  to  clean  a 
trough  under  "a  circular  saw,  and  putting 
his  hand  under  the  sa-w.  Martin  v.  Detroit 
Lumber  Co.  [Mich.]  12  Det.  Leg.  N.  486,  104 
N.  W.  692.  Danger  of  working  near  un- 
guarded cog  wheels  which  were  m  plain 
view,  and  the  danger  from  which  was  obvi- 
ous, assumed  by  employe  17  years  o,Id. 
Mundhenke  v.  Oregon  City  Mfg.  Co.  [Or.] 
81  P.  977.  Boy  of  17  who  had  worked  4 
weeks  assumed  risk  of  slipping  on  slippery 
floor  when  managing  levers  on  his  machine. 
Bender  v.  New  York  Glucose  Co.  [N.  J.  Err. 
&  App.]  61  A.  388.  Servant  assumed  risk 
of  tree  he  was  cutting  down  falling-  on  him. 
and  of  being  struck  by  branches  of  other 
trees  broken  off  by  its  fall.  Anderson  v. 
Columbia  Imp.  Co.  [Wash.]  82  P.  1037.  Pres- 
ence of  oil  on  floor  being  obvious,  machinist 
assumed  risk  of  slipping  on  it.  Yess  v. 
Chicago  Brass  Co.,  124  Wis.  406,  102  N.  W. 
932.  The  danger  of  operating  a  machine  be- 
ing obvious  plaintiff  could  not  recover  for 
an  Injury,  when  it  did  not  appear  that  any  ' 
practicable  means  of  lessening  the  danger 
had  been  omitted.  Zevin  v.  Goldman,  94  N. 
Y.  S.  35.  Mill  employe  directed  to  clean  and 
oil  machinery  assumed  the  risk  of  getting 
caught  in  open  gearing  which  was  plainly 
visible.  Hathaway  v.  Washington  Milling 
Co.  [Mich.]  12  Det.  Leg.  N.  47,  103  N.  W.  164. 
Fireman  assumed  risk  of  use  of  water 
brakes  instead  of  driver  brakes  since  ths 
fact  that  the  former  were  used  was  readily 
observable  by  him.  Denver  &  R.  G.  R.  Co. 
V.  Scott  [Colo,]  81  P.  763.  Employe  in  shoe 
factory  assumed  risk  of  falling  over  cover 
for  shafting  on  the  floor.  Chisholm  v.  Don- 
ovan [Mass.]  74  N.  E.  652.  Employe  as- 
sumed risk  of  cleaning  away  sa-w  dust  while 
saw  was  in  motion,  since  he  must  be  held 
to  have  known  and  appreciated  danger  of 
so  doing.  Beltz  v.  American  Mill.  Co.,  37 
Wash.  399,  79  P.  981.  Experienced  railroad 
man,  .employed  in  switch  yards  seven 
months,  assumed  risk  of  unblocked  s-witches. 
Hynson  v.  St.  Louis    S.  W.  R.  Co.   [Tex.  Civ. 
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ercising  ordinary  care,  would  have  known  of  them,'"  are  also  assumed.  But  mero 
knowledge  of  a  defective  condition  will  not  alone  charge  a  servant  with  the  assump- 
tion of  a  risk;  it  must  also  appear  that  he  knew  and  appreciated  the  danger  arising 
from  the  defect."^  Knowledge  of  the  danger  will,  however,  be  implied  from  knowl- 
edge of  the  defect,  if  it  would  be  apparent  to  a  person  of  ordinary  intelligence.^' 
Dangers  which  are  as  well  known  to  the  servant  as  to  the  master,  or  which  the  ser- 
vant has  an  equal  opportunity  with  the  master  to  observe,  are  assumed."*     Eisks 


App.]  SB  S.  W.  928.-  One  familiar  with  work 
of  handling-  scrap  iron  and  rails  assumed 
the  danger  of  trying  to  load  a  heavy  iron 
"bolster"  with  the  assistance  of  only  one 
other  man.  International  &  G.  N.  R.  Co.  v.  j 
Figures  [Tex.  Civ.  App.]  89  S.  W.  780.  Em 
ploye  engaged  in  clearing  up  debris  of  burn- 
ed building  assumed  risk  of  danger  from 
a.  brick  vault  shaft,  left  standing  during 
the  salvage  work,  falling  and  injuring  him. 
Gans  Salvage  Co.  v.  Byrnes  [Md.]  62  A.  135 
Employe  stood  on  a  ledge  of  rock  extend- 
ing from  an  embankment,  under  order  of 
his  foreman,  and  fell  and  was  killed.  Held, 
the  danger  of  his  position  was  obvious  and 
he  assumed  the  risk.  Kane  v.  St.  Louis,  et,c., 
R.  Co.    [Mo.   App.]    87   S.  W.  571. 

oi.  Erickson  v.  Monson  Consol.  Slate  Co. 
[Me.]  60  A.  708;  St.  Louis  S.  W.  R.  Co.  v.  Dem- 
sey.ITex.  Clv-  App.]  13  Tex.  Ct.  Rep.  961, 
•89  S.  W.^SB;  Buey's  Adm'x  v.  .Chessfe  ,TV:y- 
mond  Co.,  27  Ky.  L.  R.  198,  84  S.  W.  36.3. 
Whether  servant  understood  danger  must 
be  determined  from  his  age.  Intelligence, 
capacity  and  experience.  Reynolds  v.  Grace. 
115  111.  App.  473.  Servant  assumed  risk  of 
cutting  groove  in  cable  wheel  with  a  hand 
tool  though  his  foreman  directed  him  to  do 
so,  since  the  danger  was  obvious  to  one  of 
his  experience.  Consolidated  Barb  Wire  Co. 
v.  Maxwell.  116  111.  App.  296.  If  brakeman 
knew  of  close  proximity  of  posts  of  coal 
chute  to  track,  or  if  he  was  chargeable 
with  such  knowledge,  he  assumed  the  risk 
of  being  struck  by  the  posts  while  passing 
on  a  car.  Mobile  &  O.  R,  Co.  v.  Vallowe, 
214  111.  124,  73  N.  B.  416.  Roundhouse  em- 
ploye who  knew  that  stalls  generally  had 
pits  was  charged  with  notice  that  stall  in 
which  he  was  at  work  had  a  pit.  Galveston, 
etc.,  R.  Co.  V.  Walker  [Tex.  Civ.  App.]  s.i 
S.  W.  28.  Section  hand  who  had  worked 
two  years  and  had  used  rail  hooks  assumed 
risk  of  using  a  ho.ok  which  was  straightened, 
worn,  and  too  small  to  hold,  since"  he  must 
have  known  danger.  San  Antonio  &  A.  P. 
R.  Co.  V.  Drake  [Tex.  Civ.  App.]  85  S.  W.  447. 
Switchman  assumed  risk  of  injury  from 
frogs  when  25  or  30  were  maintained  in  the 
yard,  and  he  had  worked  there  six  months. 
Riley  v.  Louisville  &  N.  R.  Co.  [C.  C.  A.] 
133  F.  904.  Where  a  scraper  rolled  down 
a  grade  and  its  tongue  was  cracked,  a  fact 
which  some  of  the  men  sent  to  bring  it  back 
discovered  and  commented  on,  plaintiff,  one 
of  such  employes,  assumed  the  risk  of  draw- 
ing it  up  by  the  defective  tongue,  since  he 
ought  to  have  known  of  the  defect.  GrlfBths 
V.   Craney,   38   Wash,    90,    80   P.    274. 

es.  Lee  V.  St.  Louis,  etc.,  R.  Co.  [Mo.  App.] 
87  S.  W.  12;  Mace  v.  Boedker  &  Co..  127  Iowa, 
721.  104  N.  W.  475;  Peck  v.  Peck  [Tex.] 
^7  S.  W.  248;  Chicago,  etc.,  R.  Co.  v.  Bryan 
[Ind.  App.]  75  l^'.'lfc.' 678.;  Omaha  Bswjkl^y  Co. 
V.    Murray,    112    111.    App.    2S2;    Montgomery 


Coal  Co.  V.  Barringer,  218  111.  327,  75  N.  E. 
900.  A  servant  does  not  assume  a  risk  by 
his  conduct  unless  he  knows  of  and  appre- 
ciates the  danger  to  which  he  Is  voluntarily 
exposing  himself.  Moylon  v.  McDonald  Co. 
[Mass.]  74  N.  E.  929.  Danger  as  well  as 
defect  must  be  known.  Henrietta  Coal  Co. 
V  Campbell,  112  HI.  452.  Boy  held  not  to 
have  appreciated  unusual  danger  of  running 
s»w  in  a  defective  condition.  Sink  v.  The 
Sikes  Co.',  134  F.  144.  The  mere  fact  that 
a  servant  knew  of  a  defect  in  an  appliance 
will  not  bar  a  recovery;  the  case  is  never- 
theless for  the  Jury.  Roach  v.  Haile  Gold 
Min.  Co.  [S.  C]  30  S.  E.  543,  Mere  fact  that 
street  car  conduc;tor  knew  track  was  rough 
and  uneven  did  not  charge  him  with  as- 
sumption of  risk  of  derailment  of  car.  Os- 
terhout  v.  Jersey  City,  etc.,  R.  Co.  [N.  J. 
Law]  62  A.  190.  Where  elevator  boy  knew 
and  r^p,94^ed  that  elevator  was  not  running 
right,  but  had  not  Inspected  it,  arid  did  not 
know  and  appreciate  the  full  risk,  he  did 
not,  as  a  matter  of  law.  assume  risk  of 
injury  by  a  violent  jerking  of  it.  Moylon  v. 
McDonald  Co.  [Mass.]  74  N.  B.  929.  Young 
girl,  injured  by  attempting  to  remove  a 
piece  stuck  to  a  roller  of  a  mangle,  without 
stopping  the  machine,  held  not  to  have  as- 
sumed the  risk  as  a  matter  of  law,  it  ap- 
pearing that  she  had  seen  others  do  the  same 
thing.  Manning  v.  Excelsior  Laundry  Co. 
[Mass.]  75  N.  E.  254. 

63.  Where  the  conditions  are  not  complex, 
and  the  circumstances  such  as  to  be  easily 
comprehended,  an  employe  who  knows  the 
facts  and  conditions  and  circumstances,  is 
bound  and  conclusively  presumed  to  know 
the  dangers  arising  therefrom.  Green  v 
New  York,  etc.,  R.  Co.,  3  Ohio  C.  C.  (N.  S.) 
497.  The  law  will  presume  knowledge  of 
dangers  which  are  obvious  and  necessarily 
arise  from  a  defect.  Lee  v.  St.  Louis,  etc., 
R.  Co.  [Mo.  App.]  87  S.  W.  12.  Employe  held 
to  have  assumed  risk  of  coal' falling , through 
hole  in  chute.  Montgomery  Coal  Co.  v.  Bar- 
ringer, 218  111.  327,  75  N.  B.  900.  That  em- 
ploye does  not  realize  all  possible  conse- 
quences of  danger,  or  that  danger  is  not  as 
obvious  to  him  as  to  an  experienced  work- 
man, is  immaterial,  if  danger  would  be 
obvious  and  sufficiently  appreciated  by  one 
of  average  intelligence.  Dickenson  v.  Ver- 
non,   77  Conn.    537,    60   A.    270. 

64.  Danger  to  one  digging  post  holes,  of 
pile  of  bricks  on  other  side  of  open  fence 
falling  on  him.  was  an  assumed  risk.  Meix- 
ner  v.  Philadelphia  Brewing  Co.  [Pa.]  60  A. 
259.  If  a  danger  is  open  and  obvious  to 
master  and  servant  alike  and  equally  it  is 
an  assumed  risk.  Tham  v.  Steeb  Shipping 
hV'^.^'M  81  P-  711.  Section  hand  assumed 
risk  of  defective  wheel  on  hand  car  when 
he  Jiad  an ,  ^qual  if  not  better  chance  to 
know  of  the  defect  than  the  master^  Foster 
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■which  are  unknown  to  the  serv,ant,  and  which  due  care  on  his  part  would  not  disclose, 
and  which  are  not  among  those  .risks  which  are  classed  as  incidental,  are  not  as- 
sumed.^^  Whether  a  particular  risk  was  known  or  ought  to  have  been  known  to  the 
servant,  within  the  meaning  of  these  rules,  is  ordinarily  a  question  of  fact"*  to  be  de- 
termined by  reference  to  the  age,  capacity,  experience  and  intelligence  of  the  em- 
ploye"' and  the  circumstances  of  each  particular  case."* 


V.  Chicago,  etc.,  R.  Co.,  127  Iowa,  84,  102  N. 
W.  422.  Where  servant  had  better  opportu- 
nities than  the  master  to  observe  the  dan- 
gers of  his  worlc,  because  his  duties  required 
him  to  go  to  different  parts  of  the  yard, 
the  master  could  not  be  charged  with  liabil- 
ity because  a  place  where  the  servant  hap- 
pened to  be  at  a  particular  time  was  tem- 
porarily rendered  unsafe.  Miller  v.  Moran 
Bros.  Co.  [Wash.]  81  P.  1089.  Where  miner, 
notified  of  the  presence  of  two  "missed 
shots,"  found  one  but  not  the  other,  which 
was  concealed  by  a  covering  of  water,  whicli 
he  could  have,  but  failed  to,  remove,  he 
assumed  the  risk  of  drilling,  since  he  knew 
the  danger  as  well  as  did  the -master.  Dick- 
son V.  Newhouse   [Colo.]    82  P.   537. 

05.  Only  those  dangers  which  servant  ac- 
tually knows  or  ought  to  know  are  assumed. 
McDonald  v.  Champion  Iron  &  Steel  Co. 
[Mich.]  12  Det.  Leg.  N.  208,  103  N.  •W.'829; 
Sirois  V.  Henry  [N.  H.]  59  A.  936.  Servant 
assumes  only  risks  which  are  known  or  ap- 
parent and  obvious  to  persons  of  his  ex- 
perience and  understanding.  New  Omaha 
Thomson-Houston  Elec.  Light  Co.  v.  Dent 
[Neb.]  103  N.  W.  1091.  Danger  of  using 
platform  furnished  for  repairmen  on  scow 
held  not  obvious.  Madden  v.  Hughes,  93 
N.  T.  S.  324.  Plaintiff  did  not  assume  risk 
of  method  of  coupling  adopted  by  him  un- 
less It  was  obviously  dangerous.  Denison 
&  P.  S.  R.  Co.  v.  Binkley  [Tex.  Civ.  App.]  87 
S.  W.  386.  Brakeman  held  not  chargeable 
with  knowledge  of  defective  condition  of 
track  in  front  of  station.  Atchison,  etc.,  R. 
Co.  V.  Stanley  [Kan.]  81  P.  176.  Danger  of 
using  stage  built  by  other  men  held  not 
apparent  and  hence  not  assumed.  Ingham 
V.  Honor  Co.,  113  La.  1040,  37  So.  963.  En- 
gineer did  not  assume  risk  of  falling  into 
hot  water  well  the  cover  of  which  had  been 
negligently  adjusted  by  another  durin;?  the 
-  eng-ineer's  .  absence.  Levens  v.  Bancroft, 
114  La.  105,  38  So.  72.  Plaintiff  did  ndt  as- 
sume risk  of  operating  a  particular  defective 
machine,  with  which  she  had  had  no  ex- 
perience, though  she  was  an  experienced 
laundress.  Bradford  v.  Taylor  [Miss.]  37  So. 
812.  Mere  knowledge  of  the  existence  and 
general  location  of  a  scale  box  is  not  suflfl- 
cient  to  charge  a  switchman  with  knowledge 
of  the  increased  hazard  from  maintaining 
it  close  to  the  track.  Texas  &  P.  R.  Co.  v. 
Swearingen,  196  U.  S.  50,  49  Law.  Ed.  382. 
Brakeman  held  not  to  have  had  such  knowl- 
edge or  means  of  knowledge  of  a  trestle 
as  to  have  assumed  the  risk  of  being  struck 
thereby.  Pittsburg,  etc.,  R.  Co.  v.  Lamphere 
[C.  C.  A.]  137  P.  20.  Claimant,  who  had 
worked  only  a  short  time,  held  not  to  have 
had  knowledge  of  defect  in  piledriver  by 
which  he  was  injured.  Hazzard  v.  State,  108 
App.  Div.  119,  ,95  N.  T.  S.  1103.,  Brakejnan 
h>eld  not  to  have  had  such  knowledge  of  the 
position   and   character   of   a   low    bridge   as 


to  have  assumed  risk  of  being  struck  by  It. 
Taliaferro  v.  Vioksburg,  etc.,  R.  Co.  [La.] 
39  So.  437.  Workman  did  not  assume  risk 
of  making  repairs  on  shafting  in  a  certain 
way  when  he  was  not  aware  of  the  danger 
unless  it  was  such  that  he  would  have 
known  and  appreciated  it  if  he  had  used  due 
care.  Hamel  v.  Newmarket  Mfg.  Co.  [N.  H.] 
62  A.  592.  Danger  of  using  poorly  built 
scaffold  held  not  so  glaring  that  plaintiff 
assumed  risk.  Neves  v.  Green  [Mo.  App.] 
86  S.  W.  508.  Failure  to  give  customary 
warning  of  approach  of  trains  on  traclc 
where  workman  was  employed  was  not  an 
obvious  risk.  D'Agostino  v.  Pennsylvania  R. 
Cp.  [N.  J.  Law]  60  A.  1113.  Bra.keman  who 
was  struck  and  killed  by  overliead  bridge 
the  first  time  he  passed  over  a  certain  part  of 
the  road  did  not  assume  the  risk.  Miller 
v.  Boston  &  M.  R.  Go.  [N.  H.]  61  A.  360. 
Employe  who  had.  been, on/diJEergpt  floors  in 
a  building  in  course  of  construction,  in  per- 
formance of  duties,  was  not  chargeable  with 
notice  that  elevator  shafts  were  unguarded, 
so  that  he  assumed  the  risk  of  falling 
through.  Rooney  v.  Brogan  Const.  Co.,  107 
App.   Div.  268,   95  N.  Y.  S.   1. 

66.  Riverton  Coal  Co.  v.  Shepherd,  111 
111.  App.  294;  Chicago  &  A.  R.  Co.  v.  Bell, 
111  111.  App.  280.  If  evidence  is  harmonious 
and  consistent,  question  of  assumed  risk 
may  be  one  of  law.  Consolidated  Barb  Wire 
Co.  V.  Maxwell.  116  111.  App.  296. 

07.  The  mental  capacity  and  Intelligence 
of  an  employe  may  properly  be  considered 
on  the  Issues  of  assumption  of  risk.  Drake 
V.  San  Antonio  &  A.  P.  R.  Co.  [Tex.]  89  S. 
W.  407.  In  determining  whether  a  servant 
assumed  a  given  risk  his  age  and  experience, 
and  the  necessity  for  instruction  are  to  be 
considered.  McDonald  v.  Champion  Iron  & 
Steel  Co.  [Mich.]  12  Det.  Leg.  N.  208,  103  N. 
W.  829.  Whether  boy  assumed  risk  of  using 
defective  drift  pin  depended  on  the  extent 
of  his  knowledge  aijd  appreciation  of  the 
danger.  Wood  v.  Texas  Cotton  Product  Co. 
[Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  534,  SS  S. 
W.  496.  The  question  of  assumed  risk  is 
particularly  one  for  the  jury  where  the  serv- 
ant Is  young  and  inexpej-ienced  or  Is  igno- 
rant, when  there  is  room  for  doubt  as  to 
whether  he  appreciated  the  danger.  Mace 
v.  Boedker  &  Co.,  127  Iowa,  721,  104  N.  W. 
475.  Boy  of  17  assumes  only  such  risks  as 
would  be  obvious  to  a  person  of  his  age, 
experience  and  intelligence.  Mundhenke  v. 
Oregon    City    Mfg.    Co.    [Or.]    81    P.    977. 

68.  Whether  risk  asannied  held  for  Jury: 
Car  inspector  caught  between  cars.  «Toxas 
Cent.  R.  Co.  v.  Phillips  [Tex.  Civ.  App.]  13 
Tex.  Ct.  Rep.  2,  87  S.  W.  187.  Employe  In- 
iured  by  negligent  ooeration  of  pile  driver. 
Gulf,  etc.,  R.  Co.  V.  Huyett  [Tex.  Civ.  App.] 
14  Te-^.  Ct.  Rep.  124,  89  S.  W.  1118.  Plaintiff 
was  being  taken  to  place  of  work  on  a  push 
car,    hauled    by   a    train,    and    the    push    car 
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Reliance  on  care  of  master.^" — In  tlie  absence  of  knowledge  to  tiie  contrary, 
the  servant  has  a  right  to  rely  on  the  assumption  that  the  master  has  used  due  care 
to  supply  a  reasonably  safe  place/"  and  reasonably  safe  appliances,''^  and  need  not 


left  the  track  and  ran  over  him.  De  Mase 
V.  Oregon  R.  &  N.  Co.  [Wash.]  82  P.  170. 
Miner  injured  by  fall  of  part  of  mine  roof. 
Tutwiler  Coal,  Coke  &  Iron  Co.  v.  Farring-- 
ton  [Ala.]  39  So.  898.  Roundhouse  employe 
caught  in  switch  frog  and  foot  injured  by 
wheel.  Schroeder  v.  Chicago  &  N.  W.  R.  Co. 
[Iowa]  103  N.  W.  985.  Employe  knew  some- 
thing was  wrong  with  freight  elevator  but 
could  not  see  hoisting  machinery.  Finnegan 
V.  Samuel  "Winslow  Skate  Mfg.  Co.  [Mass.] 
76  N.  E.  192.  Boy  of  14  injured  by  being 
caught  between  elevator  and  floor.  Siegel, 
Cooper  &  Co.  v.  Track,  218  111.  559,  75  N. 
B.  1053.  Elevator  operator  caught  between 
bar  on  cage  and  block  through  which  cable 
ran.  Question  was  whether  he  ought  to 
have  known  of  the  danger.  Peck  v.  Peck 
[Tex.]  87  S.  W.  248.  Employe  did  not  as- 
sume risk  of  cave-in  while  working  in  ditch, 
as  a  matter  of  law.  Overbaugh  v.  Wieber, 
94  N.  T.  S.  644.  Brakeman  did  not  as  a  mat- 
ter of  law  assume  risk  of  being  struck  by 
projecting  board  on  another  car.  Campbell 
v.  Railway  Transfer  Co.  [Minn.]  104  N.  W. 
547.  Servant  held  not  to  have  assumed  as  a 
matter  of  law  risk  of  using  defective  scaf- 
fold used  In  building  dock.  Siversen  v. 
Jenks,  102  App.  Div.  313,  92  N.  T.  S.  382. 
Whether  operator  of  punch  machine  assumed 
risk  of  being  struck  by  splinter  because  of 
defective  knife  and  screw  in  machine.  Hock- 
ing V.  Windsor  Spring  Co.  [Wis.]  104  N.  W. 
705.  Whether  employe  assumed  risk  of  pro- 
jecting nail  in  sprocket  chain  on  machinery. 
Berg  T.  United  States  Leather  Co.  [Wis.]  104 
N.  W.  60.  Whether  section  hand  assumed 
risk  of  block  falling  off  front  of  car  and 
wrecking  it.  St.  Louis  S.  W.  R.  Co.  v.  Dem- 
sey  [Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  S61, 
89  S.  W.  786.  Whether  employe  knew  in- 
creased danger  of  using  steel  rather  than 
wooden  rod  to  tamp  dynamite.  O'Brien  v. 
Buffalo  Furnace  Co.  [N.  T.]  76  N.  E.  161. 
Whether  defect  in  rail  hook  was  so  obvious 
that  employe  knew  or  ought  to  have  known 
of  It.  Drake  v.  San  Antonio  &  A.  P.  R.  Co. 
[Tex.]  89  S.  W.  407.  Whether  boy  of  17 
assumed  risk  of  slipping  on  oily  mill  floor, 
being  thereby  caused  to  fall  on  cogwheels. 
Mundhenke  v.  Oregon  City  Mfg.  Co.  [Or.] 
81  P.  977.  Whether  plaintiff  had  such 
knowledge  of  danger  of  tearing  down  brick 
archway  that  he  assumed  risk.  Consolidated 
Kansas  City  Smelting  &  Reflning  Co.  v. 
Sharber  [Kan.]  81  P.  476.  Whether  mangle 
operator  assumed  risk  of  slipping  on  defec- 
tive plank  on  which  she  stood  and  of  falling 
on  machine.  Busch  v.  Robinson  [Or.]  81  P. 
237.  Whether  danger  of  cleaning  rollers 
of  machine  with  a  stick  was  so  obvious 
that  employe  assumed  the  risk,  though  he 
was  told  to  use  a  stick.  Wilder  v.  Great 
Western  Cereal  Co.  [Iowa]  104  N.  W.  434. 
Whether  defect  in  pneumatic  riveting  tool 
was  such  that  employe  assumed  risk  of  us- 
ing It,  after  he  had  complained  of  it  and 
foreman  had  told  him  it  was  repaired.  Hay- 
ward  V.  Key  [C.  C.  A.]  138  P.  34.  Whether 
carpenter  knew  that  other  men  were  at 
work  near  him,  and  that  their  signals  might 


be  mistaken  for  his,  and  •whether  he  as- 
sumed the  risk  of  such  mistake.  Sirois  v. 
Henry  &  Sons  [N.  H.]  59  A.  936.  Whether 
defective  key  used  to  fasten  pulley  wheel 
to  revolving  shaft  was  an  obvious  and  as- 
sumed risk.  Kalker  v.  Hedden  [N.  J.  Err. 
&  App.]  61  A.  395.  Whether  weaver  as- 
sumed risk,  which  was  not  obvious,  of  shut- 
tle flying  out  and  striking  him  on  account 
of  a  guard  not  being  properly  fitted  to  loom. 
Chambers  v.  Wampanoag  Mills  [Mass.]  75 
N.  E.  1093.  Whether  locomotive  engineer 
had  such  knowledge  of  the  habitual  negli- 
gent running  of  engines  in  a  r&,ilroad  yard 
that  he  assumed  the  risk  of  being  struck 
by  one  while  returning  to  his  engine.  Aren- 
schield  v.  Chicago,  etc.,  R.  Co.  [Iowa]  105 
N.  W.  200.  Whether  plaintiff  assumed  risk 
of  being  struck  by  bundle  of  shingles  sliding 
off  a  table  which  had  no  guard  rails,  while 
he'  was  assisting  in  loading  the  ship.  Olsen 
V.  Gray  [Cal.]  81  P.  414.  Whether  boys  em-  ' 
ployed  to  tend  shearing  machines  under- 
stood danger  of  coming  in  contact  with 
wheels  overhead  if  they  allowed  scrap  to 
accumulate  in  passage  where  they  worked. 
McDonald  v.  Champion  Iron  &  Steel  Co. 
[Mich.]  12  Det.  Leg.  N.  208,  103  N.  W.  829. 
Whether  boy  driving  hogs  up  a  chute  should 
have  known  of  a  revolving  shaft  overhead, 
and  whether  he  assumed  risk  of  getting 
his  whip  caught  on  it.  Calloway  v.  Agar 
Packing  Co.  [Iowa]  104  N.  W.  721.  Whether 
brakeman  assumed  risk  of  coupling  cars 
one  of  which  had  a  defective  coupler.  Tay- 
lor v.  Boston  &  M.  R.  Co.  [Mass.]  74  N.  E. 
591.  Whether  experienced  telephone  and 
telegraph  lineman  assumed  risk  of  insulation 
breaking  on  wire  he  was  fastening.  New 
Omaha  Thomson-Houston  Elec.  Light  Co.  v. 
Dent  [Neb.]  103  N.  W.  1091.  Whether  brake- 
man  had  previous  notice  of  close  proximity 
to  track  of  posts  of  a  coal  chute  by  which 
he  was  struck.  Mobile  &  O.  R.  Co.  v.  Val- 
lowe,  214  111.  124,  73  N.  E.  416.  Where  fire- 
man was  injured  by  derailment  of  engine 
caused  by  defect  in  track  created  by  wreck 
of  preceding  train,  no  signals  to  stop  being 
given,  whether  the  risk  of  such  injury  was 
assumed.  Wabash  R.  Co.  v.  Bhymer,  214 
111.  579,  73  N.  E.  879.  Whether  car  repairer 
had  such  knowledge  of  the  necessity  of  rules 
for  his  protection,  of  the  promulgation  of 
such  rules  and  of  their  habitual  violation,  that 
he  assumed  the  risk  of  repairing  cars  with- 
out displaying  signals.  Merrill  v.  Oregon 
Short  Line  R.  Co.  [Utah]  81  P.  85.  Section 
hand  did  not  as  a  matter  of  law  assume 
risk  of  being  thrown  from  hand  car  by  a 
sudden  stop  caused  by  defective  gearing, 
though  he  had  known  of  the  defect  for  a 
week.  Lee  v.  St.  Louis,  etc.,  R.  Co.  [Mo. 
App.]  87  S.  W.  12.  Where  plaintiff  requested 
a  foreman  to  "set  up"  his  machine  and 
foreman  told  him  he  ought  to  be  able  to  set 
it  up  himself,  whereupon  plaintiff  attempted 
to  do  so  and  was. injured,  whether  plaintiff 
assented  or  assumed  that  he  was  ordered 
to  set  up  the  machine  was  for  the  jury 
Peterson  v.  Morgan  Spring  Co.  [Mass.]  76 
N.    E.    220. 
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make  an  inspection  to .  discover  latent  defects.'^  In  other  ■words,  negligence  of  the 
master,  or  of  his  representatives,  is  not  one  of  the  ordinary  risks  of  the  employment, 
which  the  servant  assumes,'^  ordinary  risks  being  only  those  which  due  care  on  the 


69.  See  i  C.  L.  574. 

70.  Servant  may  assume  place  of  -work  Is 
safe  and  does  not  assume  risk  of  Its  being 
unsafe  unless  he  knows  of  the  danger.  Cal- 
loway V.  Agar  Packing  Co.  [Iowa]  104  N.  W. 
721.  Danger  from  presence  of  ice  near  rails 
not  assumed  by  fireman.  Neagle  v.  Syracuse, 
etc.,  S.  Co.,  109  App.  Div.  339,  95  N.  T.  S. 
8  84.  Passenger  engineer  may  rely  on  pre- 
sumption that  track  is  being  maintained  in 
reasonably  safe  condition.  Gulf,  etc.,  R.  Co. 
V.  Boyce  [Tex.  Civ.  App.]  13  Tex.  Ct.  Rep. 
153,  87  S.  W.  395.  Miner  may  rely  on  mine 
owner's  care  and  does  not  assume  risk  of 
danger  from  gases  which  accumulate 
through  lack  of  proper  ventilation.  Andrl- 
cus'  Adm'r  v.  Pineville  Coal  Co.  [Ky.]  90 
S.  W.  233.  Watchman  did  not  assume  risk 
of  Injury  from  having  his  box  located  too 
near  track  by  repairers.  Philadelphia,  etc., 
R.  Co.  V.  Devers  [Md.]  61  A.  418.  Risk  of 
falling  into  hole  In  pathway  used  by  foundry 
employe  ■while  carrying  molten  metal  was 
not  assumed.  San  Antonio  Foundry  Co.  v. 
Drish  [Tex.  Civ.  App.]  86  S.  W.  440.  Brake- 
man,  going  between  cars  to  couple  them, 
automatic  coupler  being  out  of  order,  did 
not  assume  risk  of  stumbling  over  clinker 
left  on  track.  Missouri,  etc.,  R.  Co.  v.  Keefe 
[Tex.  Civ.  App.]  84  S.  "W.  679.  Brakeman 
who  had  only  taken  a  certain  trip  two  or 
three  times  before  and  had  no  knowledge  of 
danger,  did  not  assume  risk  of  being  struck 
by  bridge  uprights  while  passing  around 
outer  railing  of  baggage  car  at  night,  since 
he  had  a  right  to  rely  on  the  master's  care 
for  his  safety  while  in  performance  of  his 
duties.  Leach  v.  Oregon  Short  Line  R.  Co. 
[Utah]  81  P.  90.  A  brakeman  does  not  as- 
sume risk  of  defect  in  the  track,  but  may  re- 
ly on  presumption  that  it  is  kept  reasonably 
safe.  Northern  Ala.  R.  Co.  v.  Shea  [Ala.] 
37  So.  796.  Railroad  employe  does  not  as- 
sume risk  arising  from  telegraph  pole  being 
placed  too  close  to  track.  Illinois  Terminal 
R.  Co.  V.  Thompson,  112  111.  App.  463.  Brake- 
man  did  not  assume  risk  of  defective  con- 
dition of  blocking  between  main  and  guard 
rail,  of  which  he  had  no  knowledge.  Pier- 
son  V.  Chicago  &  N.  W.  R.  Co.,  127  Iowa, 
13,  102  N.  "W.  149.  Risk'  of  running  into 
washout  caused  by  defective  culvert  not  as- 
sumed by  engineer  unless  he  was  warned 
or  the  danger  obvious.  Western  R.  Co.  v. 
Russell  [Ala.]  39  So.  311. 

71.  Bates  Mach.  Co.  v.  Crowley,  115  111. 
App.  540;  Mccormick  Harvesting  Mach.  Co. 
v.  Wojciechowski,  111  111.  App.  641.  Risk  of 
defective  machine  in  laundry  not  assumed. 
Bartholomew  v.  Kemmerer.  211  Pa.  277,  60  A. 
908.  Risk  of  using  handhold  defective  be- 
cause of  loss  of  nut  not  assumed.  Bl  Paso 
&  S  W  R.  Co.  v.  Vizard  [Tex.  Civ.  App.]  13 
Tex.'  Ct.  Rep.  443,  88  S.  W.  457.  Employe 
did  not  assume  risk  of  defects  In  machinery 
which  ran  elevator  which  was  not  visible. 
Finnegan  v.  Samuel  Wlnslow  Skate  Mfg.  Co. 
[Mass  ]  76  N.  B.  192.  Locomotive  fireman 
did  not,  as  a  matter  of  law,  assume  risk 
of  using  defective  step  in  the  cab  of  his  en- 
gine     Pry  V.  Great  Northern  R.  Co.   [Minn.] 


103  N.  W.  733.  Servant  did  not  assume  risk 
of  using  defective  "dogs"  which  failed  to 
hold  logs  on  saw  carrier.  Moses  v.  Grant 
Lumber  Co.,  114  La.  933,  38  So.  684.  A  serv- 
ant does  not  assume  the  risk  of  viciousness 
on  the  part  of  an  animal  furnished  him  by 
the  master,  unless  he  has  knowledge  of 
such  viciousness.  Hagen  v.  Ice  Delivery  Co., 
2  Ohio  N.  P.  592.  Negro  boy  of  17  did  not 
necessarily  assume  risk  of  piece  of  wood  fly- 
ing from  a  saw  through  a  hole  in  a  fender 
and  striking  him;  he  had  a  right  to  rely  on 
the  reasonable  safety  of  the  fender.  Burns 
V.  Ruddock-Orleans  Cypress  Co.,  114  La.  247, 
38  So.  157.  Servant  did  not  assume  risk  of 
falling  through  hole  in  temporary  floor  built 
for  use  of  workmen.  Merril  v.  Pike  [Minn.] 
102  N.  W.  393.  Boilermaker  had  right  to 
rely  on  safety  of  casting  which  fell  on  him, 
the  foreman  having  observed  the  prelimin- 
ary work  and  failed  to  warn  him.  Faith  v. 
New  York,  etc.,  R.  Co.,  109  App.  Div.  222, 
95  N.  T.  S.  774.  When  brakeman  did  not 
Know  that  a  tender  was  not  equipped  •with 
automatic  coupler  until  he  attempted  to 
couple  it  to  a  car,  he  did  not  assume  the 
risk  as  a  matter  of  law.  Bryce  v.  Burling- 
ton, etc.,  R.  Co.  [Iowa]  104  N.  W.  483. 
Though  a  foreman,  In  charge  of  the  work 
of  unloading  cylinders  with  a  derrick,  is  un- 
der the  duty  of  using  due  care  In 
the  use  and  arrangement  of  the  ap- 
pliances, his  master  owes  him  the  duty 
of  ordinary  care  to  supply  a  reason- 
ably safe  derrick  car  and  track,  and  he 
may  assume  that  this  duty  has  been  per- 
formed. Texas  Cent.  R.  Co.  v.  George  [Tex. 
Civ.  App.]   14  Tex.  Ct.  Rep.  59,  89  S.  W.  1091. 

72.  See,  also,  ante,  §  3  B.  Western  R.  Co. 
V.  Russell  [Ala.]  39  So.  311;  Pressed  Steel 
Car  Co.  V.  Herath,  110  111.  App.  596;  Illinois 
Terminal  R.  Co.  v.  Thompson,  112  111.  App. 
463;  Diamond  Block  Coal  Co.  v.  Cuthbertson 
[Ind.]  73  N.  E.  818;  Flockhart  v.  Hocking 
Coal  Co.,  126  Iowa,  676,  102  N.  W.  494;  Louis- 
ville &  E.  R.  Co.  V.  Poulter's  Adm'r,  87  Ky. 
L.  R.  193.  84  S.  W.  576;  Lee  v.  St.  Louis,  etc., 
R.  Co.  [Mo.  App.]  87  S.  W.  12;  Hynsoh  v.  St. 
Louis  S.  W.  R.  Co.  [Tex.  Civ.  App.]  13  Tex. 
Ct.  Rep.  44,  86  S.  W.  928;  Missouri,  etc.,  R. 
Co.  V.  Kellerman  [Tex.  Civ.  App.]  13  Tex.  Ct. 
Rep.  140,  87  S.  W.  401;  Peck  v.  Peck  [Tex.] 
87  S.  W.   248. 

73.  Pressed  Steel  Car  Co.  v.  Herath,  110 
111.  App.  596;  Riverton  Coal  Co.  v.  Shepherd, 
111  111.  App.  294;  Mace  v.  Boedker  &  Co.,  127 
Iowa,  721,  104  N.  W.  475;  Warren  v.  Chicago, 
etc.,  R.  Co.  [Mo.  App.]  87  S.  W.  585;  St. 
Louis  S.  W.  R.  Co.  V.  Demsey  [Tex.  Civ.  App.] 
13  Tex.  Ct.  Rep.  961,  89  S.  W.  786;  Ray  v. 
Pecos  &  N.  T.  R.  Co.  [Tex.  Civ.  App.]  13  Tex. 
Ct.  Rep.  582,  88  S.  W.  466;  Merrill  v.  Oregon 
Short  Line  R.  Co.  [Utah]  81  P.  85.  Exist- 
ence of  master's  negligence  excludes  im- 
plication of  assumption  of  risk.  Shore  v. 
American  Bridge  Co.  [Mo.  App.]  86  S.  W.  905. 
Rule  as  to  assumed  risk  not  applicable  where 
master  has  been  negligent  in  furnishing 
suitable  appliances.  Chambers  v.  Wam- 
panoag  Mills  [Mass.]  75  N.  E.  1093.  Brake- 
man  does  not  assume  risk  of  foreman's  neglU 
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part  of  the  master  would  not  have  obviated,'^  But  this  rule  is  usually  limited  in  its  ap- 
plication to  breaches  of  the  master's  duty  unknown  to  the  servant.''^  If  a  neglect 
of  duty  by  the  master  is  known  to  the  servant,'®  or  is  discoverable  by  the  exercise  of 
ordinary  care  in  the  performance  of  his  own  duties,''  and  he  continues  in  tiie  employ- 
ment without  complaint,'*  he  assumes  the  risk  of  so  doing,  notwithstanding  such 


rnce.  Kennedy  v.  Kansas  City,  etc.,  R.  Co. 
[Mo.]  89  S.  W.  370.  Brakeman  did  not  as- 
sume risk  of  negligent  order  by  conductor 
to  suddenly  stop  cars  upon  which  he  had 
ordfered  the  brakeman  to  go.  Pittsburgh,  etc., 
R.  Co.  V.  Nicholas  [Ind.  App.]  73  N.  E. 
195.  Negligence  of  foreman  in  dropping 
a  rod  on  plaintiff's  fingers  was  not  assum- 
ed. St.  Louis  &  S.  F.  R.  Co.  v.  Vestal  [Tex. 
Civ.  App.]  86  S.  W.  790.  Employe  did  not 
assume  risk  of  machine  starting  automati- 
cally when  she  had  been  told  it  had  been 
fixed,  she  having  previously  complained. 
O'Neil  V.  Ginn  [Mass.]  74  N.  B.  668.  Em- 
ploye loading  lumber  did  not  assume  risk  of 
"n'ithdrawal  of  signalman  ■when  he  was  in- 
jured immediately  after  such  Tvithdrawal. 
Aleck'son  v.  Brie  R.  Co.,  101  App.  Biv.  395,  91 
N.  Y.  S.  1029.  Railway  workman,  employed 
on  track,  did  not  assume  risk  from  failure  of 
foreman  to  give  customary  warning  of  ap- 
proach of  trains.  D'Agostino  v.  Pennsyl- 
vania R.  Co.  [N.  J.  Law]  60  A.  1113.  Work- 
man on  railway  track  could  rely  on  warn- 
ings by  foreman  when  trains  approached, 
and  did  not  assume  risk  of  foreman's  fail- 
ure to  give  a  warning.  Id.  Serv- 
ant, who  worked  in  remodeling  building, 
assumed  incidental  risks  but  not  the  risk  of 
the  superintendent's  ordering  floors  to  be  let 
down  on  a  pier  before  it  had  solidified  so 
that  it  could  sustain  the  weight.  Nugent 
V.  Cudahy  Packing  Co.,  126  Iowa,  517,  102  N. 
W.  442.  Though  brakeman  assumes  ordi- 
ary  risks  of  stopping  "cut-off"  cars  in 
switching,  he  may  assume  that  the  work  will 
be  done  in  the  ordinary  manner  and  does  not 
assume  risk  of  conductor's  ordering  engine 
stopped  before  the  car  on  which  he  has  been 
sent  is  cut  off.  Pittsburgh,  etc.,  R.  Co.  v. 
Nicholas  [Ind.  App.]  73  N.  B.  195.  Section 
hand  working  with  crew  using  mauls  to 
drive  spikes  assumed  the  risk  of  mauls  fly- 
ing off  handles  on  which  they  had 
been  properly  wedged,  but  not  the 
risk  of  being  struck  by  mauls  from  handles 
improperly  wedged.  Deckerd  v.  Wabash  R. 
Co.  [Mo.  App.]  85  S.  W.  982.  Where  operat- 
ing gear  of  elevator  became  clogged  with 
refuse  matter  and  defendant  knew  of  its 
condition,  plaintiff  did  not  assume  the  risk 
of  injury  from  such  condition.  Zongker  v. 
People's  Union  Mercantile  Co.,  110  Mo.  App. 
382,  86  S.  W.  486. 

74.  [See,  also,  supra,  "Dangers  Incidental 
to  business."]  National  Enameling  &  Stamp- 
ing Co.  V.  Fagan,  115  111.  App.  591;  Barnett  & 
Record  Co.  v.  Schlapka,  110  111.  App.  672; 
Illinois  Steel  Co.  v.  Olste,  116  111.  App.  303; 
Black's  Adm'r  v.  Virginia  Portland  Cement 
Co.  [Va.]  51  S.  B.  831.  Master's  negligence 
is  not  an  incidental  risk.  Mobile  &  O.  R.  Co.  v. 
Vallowe,  115  111.  App.  621.  Servant  assumes 
only  such  incidental  risks  as  remain  after 
master  has  exercised  due  care.  Chicago  & 
A.  R.  Co.  V.  Bell,  111  111.  App.  280.  The  serv- 
ant may  assume  that  the  master  will  exer- 
cise for  his  safety  that  degree   of  care  im- 


posed on  him  by  law  under  the  circumstances 
and  assumes  only  such  risks  as  would  not 
be  obviated  by  the  exercise  of  such  care. 
Hansell-EIcock  Foundry  Co.  v.  Clark,  214  111. 
399,  73  N.  E.  787. 

75.  Dangers  known  to  the  master  and 
unknown  to  the  servant,  and  not  obvious,  are 
not  assumed.  Leighton  &  H.  Steel  Co.  v. 
Snell,   217  111.    152,    75   N.   E.   462. 

76.  In  addition  to  the  incidental  risks  as- 
sumed by  the  contract  of  employment,  the 
servant,  either  by  entering  or  continuing  in 
the  service,  and  using  without  complaint  de- 
fective appliances  and  machinery,  assumes 
the  hazards  of  such  defective  appliances 
and  machinery,  provided  he  knew  of  the  de- 
fects and  also  appreciated  the  danger.  Lee 
V.  St.  Louis,'  etc.,  R.  Co.  [Mo;  App.]  87  S. 
"W.  12.  This  doctrine  is  based  on  maxim 
volenti  non  fit  injuria.  Id.  Negligence  of 
master  is  assumed,  if  known.  Fulton  v. 
Crosby  &  Beckley  Co.  [W.  Va.]  49  S.  E.  1012. 
One  who  knew  ■  that  employes  engaged  in 
piling  lumber  were  incompetent  and  had 
seen  defective  piles,  and  had  fixed  one  up, 
assumed  risk  of  injury  from  a  pile  falling 
upon  him.  Hull  v.  Northern  Pac.  R.  Co.  [C. 
C.  A.]  136  F.  153.  Employe  who  knew  the 
kind  of  inspection  of  a  candy  making  ket- 
tle which  his  employer  made,  assumed  the 
risk  arising  therefrom  though  a  different 
sort  of  inspection  would  have  made  his  work 
less  dangerous.  Hollingsworth  v.  National 
Biscuit  Co.    [Mo.  App.]    88   S.   W.   1118. 

77.  Bl  Paso  &  S.  W.  R.  Co.  v.  Vizard  [Tex. 
Civ.  App.]  13  Tex.  Ct.  Rep.  443,  88  S.  W.  457. 
Though  servant  may  assume  that  his  place 
of  work  is  reasonably  safe  and  need  not 
make  a  critical  examination,  he  must  exer- 
cise ordinary  care  and  observe  obvious  de- 
fects.- Brie  &  W.  Transp.  Co.  v.  Gaines,  112 
111.  App.  189.  In  the  case  of  risks  arising 
from  negligence  of  the  master,  the  servant 
assumes  only  such  as  are  obvious,  knowl- 
edge of  which  he  must  necessarily  have  ac- 
quired in  the  proper  performance  of  his 
duties.  Peck  v.  Peck  [Tex.]  87  S.  W.  248. 
Experienced  driver  in  mine  assumed  risk  of 
unballasted  condition  of  track  when  a  cas- 
ual inspection  would  have  disclosed  its  con- 
dition. Flockhart  v.  Hocking  Coal  Co.,  126 
Iowa,  576,  102  N.  W.  494.  Servant  may  re- 
cover for  injuries  resulting  from  defective 
scaffold  unless  defects  were  obvious  to  a 
person  of  his  experience  and  understanding, 
or  were  actually  known  to  him.  Louisville 
&  B.  R.  Co.  V.  Poulter's  Adm'r,  27  Ky.  L.  R. 
193,  84  S.  W.  576.  If  a  car  inspector  would 
have  discovered  that  brakes  on  a  car  were 
not  set  by  the  exercise  of  ordinary  care  in 
performing  his  own  duties,  he  assumed  the 
risk  of  going  between  it  and  another  while 
switching  was  being  done.  St.  Louis  S.  W. 
R.  Co.  V.  Rea    [Tex.]    87  S.  W.  324. 

78.  St.  Louis  National  Stock  Yards  v,  Mor- 
ris, 116  111.  App.  107;  MoCormick  Harvesting 
Mach.  Co.  V.  Wojciechowski,  111  III.  App.  641; 
Alton   Roller   Milling   Co.   v.   Bender,    112    111! 
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neglect  of  duty  by  the  master/"  unless  he  was  justified  in  believing  that  he  could 
continue  with  safety,  by  exercising  due  care,*"  the  danger  not  being  so  obvious  and  im- 
minent that  an  ordinarily  prudent  person  would  not  have  encountered  it  by  remain- 
ing.'^ The  doctrine  that  a  servant  assumes  the  risk  of  a  known  defect,  if  he  con- 
tinues without  complaint,  does  not  apply  where  the  master  expressly  agrees  to  as- 
sume responsibility  for  such  defect.*" 


App.  484;  Chicago  City  R.  Co.  v.  Enroth,  113 
111.  App.  285;  Merrill  v.  Oregon  Short  Line 
R.  Co.  [Utah]  81  P.  85;  Deach  v.  Oregon 
Short  Line  R.  Co.  [Utah]  81  P.  90;  Purlcey  v. 
Southern  Coal  &  Transportation  Co.  IW.  Va.] 
50  S.  E.  755;  Virginia  &  N.  C.  Wheel  Co.  v. 
Harris,  103  Va.  708,  49  S.  E.  991.  Quarry- 
man  assumed  risk  of  injury  in  blasting  oper- 
ations. Zeigenmeyer  v.  Charles  Goetz  Lime 
&  Cement  Co.  [Mo.  App-.]  88  S.  "W.  139.  Ex- 
perienced mangle  operator  22  years  old  as- 
sumed risk  of  working  on  mangle  with  im- 
properly adjusted  finger  guard,  the  defect 
being  plainly  visible.  Butler  v.  Frazee,  25 
App.  D.  C.  392.  Loom  operator  assumes  risk 
of  negligence  of  a  servant  of  an  indeperident 
contractor  at  work  in  same  room,  when  he 
continues  to  work,  kno^wing  such  other  per- 
son was  also  at  work.  Smith  v.  Naushon  Co., 
26  R.  I.  578,  60  A.  242.  Where  emplpye 
worked  at  oiling  machinery  several  months, 
he  assumed  risk  of  injury  from  unguarded 
cog  wheels.  Bryant  v.  Great  Northern  Paper 
Co.  [Me.]  60  A.  797.  Where  employe  con- 
tinued to  work  with  defective  "dogs"  used 
with  derrick  to  hoist  stones,  though  four 
stones  had  been  dropped  by  the  "dogs"  on 
two  successive  days,  and  was  Injured  by  a 
stone  so  dropped  on  the  third  day,  he  could 
not  recover,  even  though  he  told  the  fore- 
man of  the  defect,  the  foreman  saying  no 
new  dogs  would  be  furnished.  Talbot  v. 
Sims  [Pa.]  62  A.  107.  A  servant  who  knows, 
or  by  the  exercise  of  ordinary  care  ought 
to  know,  of  the  neglect  of  the  master  to  fur- 
nish safe  machinery  or  a  sufficient  number 
of  competent  men,  and  appreciates  the  dan- 
ger of  continuing  to  work  under  those'  con- 
ditions, assumes  the  risks  arising  therefrom. 
Smith  V.  Armour  [Tex.  Civ.  App.]  84  S.  W. 
675. 

TO.  One  who  continues  in  the  employment 
without  complaint  after  notice  of  a  defect 
which  increases  the  risk  of  his  work  as- 
sumes the  increased  risk.  Anderson  v.  Sero- 
pian  [Cal.]  81  P.  521.  A  servant  who  actual- 
ly knows  of  defects  and  continues  to  work 
without  complaint  or  notice  to  the  master 
assumes  the  increased  hazard  in  addition  to 
the  ordinary  risks  of  his  employment. 
Buey's  Adm'x  v.  Chess  &  Wymond  Co.,  27  Ky. 
L.  R.  198,  84  S.  W.  563.  An  employe  who 
with  actual  or  implied  knowledge  of  a  de- 
fect continues  in  the  employment  without 
protest  or  promise  to  repair  is  held  to  have 
acquiesced  in,  consented  to,  and  assumed 
the  risk.  Mumford  v.  Chicago,  etc.,  R.  Co. 
[Iowa]  104  N.  W.  1135. 

80.  Negligence  of  master  not  assumed  if 
servant  believed  he  could  continue  with  safe- 
ty if  he  used  ordinary  care.  Blundell  v. 
Miller  Elevator  Mfg.  Co.,  189  Mo.  552, 
88  S.  W.  103;  Shepherd  v.  St.  Louis  Trans- 
it Co.,  189  Mo.  362,  87  S.  W.  1007.  Whether 
plaintiff  was  justified  in  believing  he  could 
continue  to  work  near  an  unguarded  pulley 
with  safety  by  exercising  due  care  was  for 


jury.     Stafford  v.  Adams  [Mo.  App.]  88  S.  W. 
1130. 

81.  Risk  of  continnlng:  not  nMsnmed  an- 
Icss  obvious  and  Imminent.  Chicago  &  A. 
R.  Co.  V.  Bell,  111  111.  App.  280;  Hicks  v.  Na- 
omi Fails  Mfg.  Co.,  138  N.  C.  319,  50  S.  E. 
703;  Marks  v.  Harriet  Cotton  Mills,  138  N.  C. 
401,  50  S.  E.  769.  Employe  does  not  as- 
sume risk  unless  risk  is  obviously  so  great 
that  inherent  probability  of  injury  is  great- 
er than  that  of  safety.  Jones  v.  American 
Warehouse  Co.  [N.  C]  51  S.  E.  106.  Knowl- 
edge of  the  incompetency  of  a  fellow-serv- 
ant will  not  defeat  an  action  for  injuries 
caused  thereby  unless  the  danger  was  so 
obvious  and  imminent  ■  that'  a  reasonably 
prudent  man  Tvould  not  have  remained. 
Adams  v.  McCormick  Harvesting  Mach.  Co., 
110  Mo.  App.  367,  86  S.  W.  484.  Employe,  in- 
jured by  sudden  starting  of  spinning  frame 
■which  he  was  repairing  did  not  assume  the 
risk  though  he  knew  the  frame  was  not 
equipped  with  a  belt  shifter.  Pressley  v. 
Dover  Tarn  Mills  [N.  C]  51  S,  E.  69.  Where 
servant  knew  treadle  was  defective  but  had 
called  foreman's  attention  to  it  and  adopt- 
ed expedient  to  avoid  danger  whether  he  as- 
sumed risk  was  fact  question.  Mueller  v. 
La  Prelle  Shoe  Co.,  109  Mo.  App.  506,  84  S. 
W.  1010.  The  servant  may  be  released  from 
the  assumption  of  risk  by  reporting 
the  defects  to  the  master  if  the  dan- 
ger of  continued  use  is  not  such  that  no 
prudent  person  would  encounter  it.  Buey's 
Adm'x  v.  Chess  &  Wymond  Co.,  27  Ky.  L.  R. 
198,  84  S.  W.  563.  A  mechanic  had  promised 
to  fix  a  machine  several  times  but  had  fail- 
ed to  do  so.  Whether  employe  was  negli- 
gent in  continuing  to  lyork,  knowing  that 
the  machine  was  dangerous,  was  for  the 
jury.  Maines  v.  Harbison-Walker  Co.  [Pa.] 
62  A.  640.  A  risk  not  assumed  by  the  con- 
tract of  employment  but  arising  during  the 
employment  is  not  necessarily  assumed  by 
a  servant  who  remains  with  knowledge  of 
the  danger;  the  question  is  ordinarily  one  of 
fact.  Marks  v.  Harriet  Cotton  Mills,  138  N. 
C.  401,  50  S.  E.  769;  Whaley  v.  Coleman 
[Mo.  App.]  88  S.  W.  119.  Laws  1902,  p.  1750, 
c.  600,  I  3,  provides  that  a  servant  does  not 
necessarily  assume  a  risk  by  continuing  in 
the  employment  after  discovery  of  a  dan- 
ger; hence  whether  a  quarryman,  who  told 
foreman  he  was  afraid  there  might  be  pow- 
der in  a  rock  he  was  told  to  break,  and  was 
assured  it  was  safe,  assumed  the  risk, 
was  for  the  jury.  Di  Stefeno  v.  Peek- 
skill  Lighting  &  R.  Co.,  107  App. 
Div.  293,  95  N.  Y.  S.  179.  If  the  dan- 
ger is  obvious  or  imminent  so  that  a  serv- 
ant cannot  continue  to  work  with  safety 
even  though  he  uses  due  care,  he  assumes 
the  risk.  Shepherd  v.  St.  Louis  Transit  Co., 
189  Mo.  362,  87  S.  W.  1007;  Blundell  v.  Mil- 
ler Elevator  Mfg.  Co.,  189  Mo.  552,  88  S. 
W^.  103.  Miner  assumed  risk  of  using  steel 
drill    instead    Of    gas    pipe    with    a    wooden 
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The  servant  may  also  assume  that  ■work  will  be  done  in  the  customary  manner" 
and  that  rules  will  not  be  violated.** 

Reliance  on  orders  or  assurances  of  safety.*^ — ^Unless  the  danger  is  obvious  and 
imminent  and  such  that  a  reasonably  prudent  person  would  not  have  encountered  it/° 
a  servant  does  not  assume  the  risk  of  executing  an  order  of  a  superior/^  or  of  continu- 
ing in  the  employment  after  an  assurance  of  saiety  by  a  superior.** 


plug  to  pack  powder  in  hole  In  blasting  and 
could  not  recover  for  injuries  in  explosion 
caused  by  spark  from  drill.  "Whaley  v.  Cole- 
man [Mo.  App.]  88  S.  W.  119.  The  doctrine 
of  assumed  risk  does  not  apply  to  a  servant 
confronted  with  an  emergency  which  does 
not  g-ive  him  an  opportunity  to  elect  wheth- 
er or  not  he  will  remain  in  the  employment 
In  w^hich  he  is  then  engaged.  Isley  v.  Wa- 
bash H.  Co.,  5  Ohio  C.  C.   (N.  S.)   669. 

82.  "Where  foreman  induced  engineer  to 
take  out  an  engine  with  cab  windows  board- 
ed up,  assuring  him  it  "was  all  right  and 
that  company  would  be  responsible  for  any- 
thing that  happened,  engineer  did  not  as-* 
Bume  risk.  Cleveland,  etc.,  R.  Co.  v.  Pat- 
terson   [Ind.  App.]    75  N.  E.   857. 

83.  Switchman  had  right  to  rely  on  pre- 
sumption that  usual  custom  of  slowing  down 
w^hen  approaching  him  would  be  followed 
and  did  not,  as  a  matter  of  law,  assume  risk 
of  being  struck.  Graham  v.  Minneapolis, 
etc.,  R.  Co.  [Minn.]  103  N.  W.  714. 

84.  Brakeman,  at  work  on  cars  on  a  sid- 
ing, did  not  assume  risk  of  violation  by 
other  employes  of  a  rule  requiring  cars  left 
on  sidings  to  be  coupled  together.  St.  Louis 
S.  "W.  R.  Co.  v.  Pope   [Tex.]    86  S.  W.  5. 

85.  See  4  C.  L.  576. 

86.  Perry-Matthews-Buskirk  Stone  Co.  v. 
Speer  [Ind.  App.]  73  N.  B.  933.  A  servant 
does  not  assume  the  risk  attendant  upon 
obedience  of  orders  unless  the  danger  was 
such  that  no  ordinarily  prudent  person 
would  encounter  it.  Chicago  &  A.  B.  Co.  v. 
Bell,  111  111.  App.  280.  Following,  direction 
of  superintendent  in  passing  between  two 
machines  did  not  relieve  employe  from  as- 
sumption of  known  risk  of  getting  caught 
In  rollers,  even  though  he  consented  from 
fear  of  losing  his  position.  Dickenson  v. 
"Vernon,  77  Conn.  537,  60  A.  270.  Employe 
who  put  his  hand  in  a  box  wherein  a  screw 
with  sharp  blades  was  revolving  knowing 
that  cement  falling  through  a  chute  was  lia- 
ble to  push  his  hand  upon  the  screw,  as- 
sumed the  risk,  though  the  act  was  at  the 
foreman's  suggestion.  "Vaughn  v.  Glens 
Falls  Portland  Cement  Co.,  93  N.  T.  S.  979. 
Railroad  bridge  carpenter  with  six  months 
experience,  who,  when  ordered  to  do  so  by 
foreman,  attempted  to  haul  hand-car  by 
holding  on  to  it  with  one  hand  while  hold- 
ing rail  of  caboose  on  rear  of  train  with 
the  other,  assumed  the  risk,  the  danger  be- 
ing obvious.  Lee  v.  Northern  Pac.  R.  Co. 
[Wash.]  81  P.  834.  Where  miners  were  re- 
quired by  rules  to  Inspect  for  unexploded 
charges  before  drilling  for  a  blast,  plaintiff 
was  not  entitled  to  rely  on  a  foreman's  ex- 
amination of  a  hole,  made  in  plaintiff's 
presence,  and  on  his  direction  to  proceed, 
but  assumed  the  risk  of  striking  an  old 
charge  in  the  hole.  Poorman  Silver  Mines 
of  Colo.  V.  Devling  [Colo.]  81  P.  252.  Em- 
ploye assumed  risk  of  cutting  stay  wire 
■which  held  load  of  telephone  poles  in  place 


on  a  flat  car,  even  though  directed  by  fore- 
man to  cut  it.  Shaver  v.  Home  Tel.  Co. 
[Ind.  App.]  75  N.  E.  288.  When  the  danger 
is  obvious  and  the  servant  has  ample  time 
to  see  and  comprehend  it,  the  fact  that  he 
is  executing  an  order  does  not  relieve  him. 
Id.  Plaintiff,  who,  with  three  others,  was 
directed  by  foreman  to  carry  a  heavy  tim- 
ber, objected  that  four  men  were  not 
enough,  but  obeyed  the  foreman's  order.  It 
was  held  that  he  knew  the  danger  and  as- 
sumed the  risk  of  injury,  and  the  order  of 
the  foreman  did  not  relieve  him.  Haywood 
v.  Galveston,  etc.,  R.  Co.  [Tex.  Civ.  App.]  85 
S.   W.   433. 

87.  Risks  Involved  In  carrying  out  the 
master's  orders  are  not  assumed  unless  the 
danger  is  obvious  and  such  that  no  prudent 
man  would  encounter  it.  Pressed  Steel  Car 
Co.  V.  Herath,  110  111.  App.  596.  Servant 
ordered  to  use  dangerous  planer  did  not 
assume  risk.  Wells  &  French  Co.  v.  Kapac- 
zynski,  218  111.  149,  75  N.  E.  751.  Danger  of 
executing  a  direct  command  not  assumed 
where  servant  reasonably  believed  that  he 
could  execute  it  "without  injury  by  exercis- 
ing due  care.  Kapacz-^nski  v.  Wells  & 
French  Co.,  110  111.  App.  477.  A  servant  has 
the  right  to  presume,  In  the  absence  of 
warning  and  notice,  that  in  conforming  to 
the  order  of  a  foreman  he  will  not  be  sub- 
jected to  injury.  Shaver  v.  Home  Tel.  Co. 
[Ind.  App.]  75  N.  B.  288.  Where  the  em- 
ployer knows  of  a  danger  and  nevertheless 
directs  an  employe  to  work,  the  risk  is  not 
assumed  by  the  employe  unless  the  danger 
is  obvious  and  imminent.  Illinois  Cent.  R. 
Co.  V.  Keebler,  27  Ky.  L.  R.  305,  84  S.  W. 
1167.  Girl  operator  17  years  old  did  not  as- 
sume risk  of  operating  machine  in  a  danger- 
ous manner  under  instructions  from  the 
foreman,  unless  the  danger  was  obvious  to 
one  of  her  age.  Intelligence,  and  experience. 
Mergenthaler-Horton  Basket  Mach.  Co.  v. 
Lyon  [Ky.]  89  S.  W.  522.  Evidence  sus- 
tained finding  that  employe  did  not  assume 
risk  of  negligence  of  foreman  in  charge  of 
remodeling  of  building,  while  he  was  per- 
forming the  foreman's  order.  Barrett  v. 
Beardon  [Minn.]  104  N.  W.  309.  Where  em- 
ploye had  been  accustomed  to  place  a  belt 
on  .a  pulley  while  It  was  stationary  and 
was  directed  to  put  it  on  while  the  pulley 
was  in  motion,  whether  he  assumed  the 
risk  was  for  jury.  Jones  v.  American  Ware- 
house Co.  [N.  C]  51  S.  E.  106.  Employe  of 
electric  company,  ordei^d  to  haul  up  a 
cable,  without  being  warned  as  to  danger 
of  coming  in  contact  with  a  switchboard 
near,  did  not  as  a  matter  of  law  assume 
the  risk  of  injury  from  such  contact. 
Staubley  v.  Potomac  Power  Co.,  21  App.  D.  C. 
160. 

Note:  "A  servant  does  not  assume  the  risk 
involved  In  carrying  out  a  direct  command 
of  the  master  as  to  the  method  of  perform- 
ing certain  work,  unless  he  acts  as  no  rea- 
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Reliance  on  promise  to  repair,  after  complaint.^" — Where  the  servant  has  com- 
plained of  a  defective  condition,  and  tlie  master  or  his  representative  has  promised  to 
render  it  safe  by  proper  repairs,  the  servant  may  continue  in  the  employment,  with- . 
out  assuming  the  risk,*"  for  such  length  of  time  as  is  reasonably  necessary  for  the 
maldng  of  the  required  repairs"^  unless  the  appreciated  danger  is  so  imminent  that  a 
man  of  ordinary  prudence  would  refuse  to  encounter  it."^  To  brtag  a  case  within 
the  operation  of  this  rule,  it  must  appear  that  a  promise  was  in  fact  made,"'  and  was 


sonably  prudent  person  wou,ld  act  under  like 
circumstances.  Henrietta  Coal  Co.  v.  Camp- 
bell, 211  111.  216,  71  N.  B.  863;  Chicago  An- 
derson Pressed  Brick  Co.  v.  Sobkowiak,  148 
111.  573,  36  N.  B.  572;  Illinois  Steel  Co.  v. 
Schymanowski,  162  111.  447,  44  N.  B.  876; 
Offutt  V.  "World's  Columbian  Exposition,  175 
111.  472,  51  N.  B.  657;  Greenleal  v.  Illinois 
Cent.  R.  Co.,  29  Iowa,  14;  Patterson  v.  Bail- 
road  Co,,  76  Pa.  389;  Snow  v.  Railroad  Co., 
8  Allen  [Mass.]  441;  Keegan  v.  Kavanaugh, 
62  Mo.  230.  The  servant  must  know  the 
risks  as  well  as  the  defects.  Consolidated 
Coal  Co.  V.  Hoenni,  146  111.  614.  On  princi- 
ple, it  would  seem  that  a  servant  has  a 
right  to  assume  that  the  master  with  his 
superior  knowledge  of  working  conditions 
will  not  expose  him  to  unnecessary  perils 
and  he  should  not  be  held  to  have  assumed 
the  risk  in  obeying  a  direct  command." — 3 
Mich.  L.  R.  244. 

88.  Where  a  servant  complains  of  a  de- 
fect and  is  assured  of  safety  and  in  re- 
liance on  the  assurance  continues  in  the 
employment  he  does  not  assume  the  risk  as  a 
matter  of  law.  Cleveland,  etc.,  R.  Co.  v.  Pat- 
terson [Ind.  App.]  75  N.  E.  857.  After  a 
promise  to  repair  a  machine  and  a  direc- 
tion to  continue  work,  a  servant  may  rely  to 
a  reasonable  extent  on  the  implied  assur- 
ance that  the  machine  is  reasonably  safe. 
Virginia  &  N.  C.  Wheel  Co.  v.  Harris,  103 
Va.  708,  49  S.  B.  991.  Servant  had  right  to 
rely  on  foreman's  assurance  that  a  belt  and 
pulley,  complained  of  as  defective  the  day 
before,  had  been  repaired.  Lynch  v.  Stevens 
&  Sons  Co.  [Mass.]  73  N.  B.  478.  Where  the 
operator  of  a  steel  punch  struck  an  unusual- 
ly hard  piece  of  steel  and  told  his  manager 
who  said  he  would  probably  strike  no  more 
of  that  kind,  the  operator  did  not  assume 
the  risk  of  injury  from  a  particle  of  steel 
from  a  similar  hard  piece  which  he  struck 
the  next  day.  Arnold  v.  Harrington  Cutlery 
Co.    [Mass.]    76    N.    B.    194.     Miner,    knowing 

'  his  place  of  work  was  unsafe,  not  justified  in 
relying  on  assurance  of  mine  boss  that 
place  was  safe,  the  boss  being  a  fellow- 
servant.  Purkey  v.  Southern  Coal  &  Transp. 
Co.    [W.   Va.]    50  S.  B.   755. 

89.  See  4  C.  U   577. 

90.  Burch  v.  Southern  Pac.  Co.,  140  P. 
270;  Anderson  v.  Seropian  [Cal.]  81  P.  521; 
Virginia  &  N.  C.  Wheel  Co.  v.  Harris,  103 
Va.  708,  49  S.  E.  991;  Simpson  v.  Weir  & 
C.  Mfg.  Co.,  116  111.  App.  286.  Fireman  did 
not  assume  risk  of  using  defective  step  on 
cab  which  engineer  had  said  he  would  fix. 
Gulf,  etc.,  B.  Co.  V.  Garren  [Tex.  Civ.  App.] 
84  S.  W.  1096.  Servant,  Injured  while  us- 
ing a  defective  truck  in  reliance  on  a 
promise  made  to  him  to  repair  it,  the  in- 
jury occurring  in  a  dark  place,  could  recov- 
er without  proof  of  i&norance  of  the  de- 
fect.    Odin  Coal  Co.  v.  Tadlock,  216  111.   624, 
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75  N.  E.  332.  Promise  to  repair  hand  car 
brakes  two  days  before  accident,  caused  by 
failure  to  stop  car  in  time,  relieved  servant 
of  assumption  of  risk.  Foster  v.  Chicago, 
etc.,  B.  Co,,  127  Iowa,   84,  102  N.  W.  422. 

91.  Burch  V.  Southern  Pac.  Co.,  140  F. 
270;  Foster  v.  Chicago,  etc,  B.  Co.,  127 
Iowa,  84,  102  N.  W.  422;  Simpson  v.  Weir  & 
C.  Mfg.  Co.,  116  111.  App.  286.  Servant  may 
continue  for  a  time  within  which  perform- 
ance of  the  promise  might  be  reasonably 
anticipated.  Cincinnati,  etc.,  B,  Co.  v.  Rob- 
ertson [C.  C.  A.]  139  F.  519.  A  servant  is 
justified  in  remaining  for  such  a  period  of 
time  as  would  be  a  reasonable  allowance 
for  performance  of  the  promise.  Maryland 
Steel  Co.  V.  Bngleman  [Md.]   61  A.  314. 

Ctuestlon  of  fact:  Where  servant  com- 
plained about  a  defective  roller  and  w^orked 
with  it  10  days  after  a  promise  to  repair  it, 
whether  he  assumed  risk  was  for  jury. 
Shalgren  v.  Red  Cliff  Lumber  Co.  [Minn.] 
104  N.  W.  531.  Whether  8  or  9  days  was  rea- 
sonable time  to  allow  for  putting  shields 
on  lubricator  of  engine  held  properly  left 
to  jury.  Cincinnati,  etc.,  R.  Co.  v.  Robert- 
son  [C.  C.  A.]   139  F.  519. 

92.  Burch  v.  Southern  Pac.  Co.,  140  F. 
270;  Cincinnati,  etc.,  R.  Co.  v.  Robertson  [C.  C. 
A.]  139  F.  519;  Simpson  v.  Weir  &  C.  Mfg.  Co., 
116  111.  App.  286;  Anderson  v.  Seropian  [Cal.] 
81  P.  521;  Maryland  Steel  Co.  v.  Bngleman 
[Md.]  61  A.  314.  Where  employe  knew  and 
appreciated  danger  of  operating  a  "jointer" 
without  a  guard,  he  assumed  the  risk  not- 
withstanding a  promise  to  repair  and  an 
express  direction  to  use  it.  Sattley  Mfg.  Co. 
V.  Wendt,  116  111.  App.  375.  Promise  to  re- 
pair does  not  relieve  servant  when  appliance 
is  simple  and  thoroughly  understood  by  him. 
McCormick  Harvesting  Mach.  Co.  v.  Wojcie- 
chowski.  111  111.  App.  641.  Whether  the 
danger  is  such  that  tp  remain  in  the  em- 
ployment after  a  promise  to  repair  consti- 
tutes negligence  Is  a  question  of  fact.  Vir- 
ginia &  N.  C.  Wheel  Co.  v.  Harris,  103  Va. 
708,  49  S.  B,  991.  Where  servant  remained 
after  promise  by  foreman  to  replace  defec- 
tive belt  and  was  injured  by  the  bursting  of 
the  belt,  whether  he  assumed  risk  was  for 
jury.  Maryland  Steel  Co.  v.  Engleman 
[Md.]   61  A.  314. 

93.  The  rule  does  not  apply  where  no 
promise  to  repair  is  made.  Talbat  v.  Sims 
[Pa.]  62  A.  107.  A  complaint  does  not  re- 
lieve the  servant  of  the  assumption  of  the 
risk  it  no  promise  to  repair  is.  made.  Alton 
Roller  Milling  Co.  v.  Bender,  112  111.  App. 
484.  Plaintiff  told  foreman.  "Someone  will 
get  caught  there  yet,"  and  foreman  answer- 
ed, "It  takes  lots  of  red  tape  to  do  a  thing 
around  this  corner  or  around  this  place 
rather."  Held,  this  was  not  a  promise  to 
repair  on  which  plaintiff  had  a  right  to  rely. 
Simpson  v.  Weir  &  C.  Mfg.  Co.,  116  111.  App.  286. 
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relied  upon  by  the  servant,  who  was  induced  by  it  to  continue  in  the  employment."* 
'That  the  servant  did  rely  upon  the  promise  to  repair  may  be  inferred  from  the  cir- 
icumstances."°  To  entitle  the  servant  to  rely  upon  it,  the  promise  must  be  positive 
and  definite,"*  and  must  be  made  by  one  having  authority  to  make  it,"'  but  need  not 
be  made  directly  to  the  servant  injured,"^  and  need  not  specify  a  definite  time  within 
which  repairs  will  be  made.""  If  no  time  is  fixed,  it  is  presumed  that  the  promise 
is  to  make  the  repairs  within  a  reasonable  time.^  Where  a  promise  is  to  repair  by  a 
definite  time,  and  the  time  passes  without  performance,  the  employe  cannot  be  re- 
garded as  remaining  in  the  service  thereafter  in  reliance  on  the  promise.^ 

Rishs  created  by  servant.^ — A  servant  who  imneeessarily  adopts  a  dangerous 
method  of  doing  work,*  or  violates  instructions  or  orders'  or  fails  to  perform  his  own 
duties,'  assumes  the  risk  of  the  resulting  danger. 


94.  Anderson  v.  Seropian  [Cal.]  81  P.  B21. 
It  must  appear  that  the  employe  apprehend- 
ed danger  to  himself  and  relied  upon  and 
■was  induced  to  remain  by  the  promise  to  re- 
pair. Alton  Roller  Milling  Co.  v.  Bender, 
112  111.  App.  484.  Allegations  that  defend- 
ant promised  to  make  repairs  but  failed  and 
*'refused"  to  do  so  are  not  inconsistent  with 
the  theory  that  the  promise  to  repair  in- 
duced the  servant  to  remain.  Virginia  & 
N.  C.  Wheel  Co.  v.  Harris,  103  Va.  708,  49  S. 

E.  991. 

95.  Such  Inference  held  warranted  where 
plaintiff  was  injured  by  defective  stamping 
press,  after  a  promise  by  defendant  to  re- 
pair it.  Anderson  v.  Seropian  tCal.]  81  P. 
B21. 

96.  Where  promise  "was  to  repair  ma- 
chine   after    plaintiff    had    turned   out   work 

-  enough  to  keep  other  men  going  until 
.repairs  could  be  made,  the  promise  was  suf- 
ficiently definite  and  certain,  and  plaintiff 
■could  recover  where  injury  occurred  the 
same  day  the  promise  was  made.  Anderson 
v.  Seropian  [Cal.]  81  P.  521.  Where  loco- 
motive engineer  complained  that  there  were 
no  lubricator  shields  on  his  engine,  wheth- 
.er  the  foreman's  statement,  "Well,  they  must 
be  fixed,"  was  a  definite  promise  to  repair 
^n  which  the  engineer  could  rely,  was  for  the 
jury.  Cincinnati,  etc.,  R.  Co.  v.  Robertson 
IC.  C.  A.]    139   F.   519. 

'ST.  Complaint  alleging  promise  to  repair 
Tield  not  demurrable  for  failure  to  allege 
w^hat  particular  agent  or  officer  made  the 
promise.     Burch   v.    Southern    Pac.    Co.,    140 

F.  270. 

98.  Servant  may  rely  on  a  promise  to  re- 
pair made  in  his  hearing  and  presence 
though  he  has  not  personally  made  com- 
Iflalnt.  Gunning  System  v.  La  Pointe,  113 
III.  App.  405.  A  promise  to  repair  may  be 
relied  on  though  not  made  directly  to  the 
employe  injured,  if  communicated  to  him 
by  others.  Odin  Coal  Co.  v.  Tadlock,  216 
111.  624,  75  N.  B.  332. 

99.  Employe  complained  of  unguarded 
electric  fan  and  foreman  promised  to  fix  it 
as  soon  as  he  could  get  around  to  it.  Risk 
not  assumed.  Fonts  v.  Swift  &  Co.  [Mo. 
App.]    88    S.   W.    167. 

1.  A  complaint  alleging  a  promise  to  re- 
pair a  defective  appliance,  and  a  failure  to 
dp  so,  is  not  fatally  defective  for  not  al- 
leging a  definite  time  within  which  defend- 
ant promised  to  make  the  repairs,  since  if 
no  time  is  stated  a  reasonable  time  will  be 


implied.     Burch  v.  Southern  Pac.  Co.,  140  F. 
270. 

2.  Cincinnati,  etc.,  R.  Co.  v.  Robertson  [C. 
C.   A.]    139    F.   519. 

3.  See   4   C.   L.    578. 

4.  Where  safe,  lighted  way  out  of  place 
of  work  "was  provided  and  servant  selected 
another  way  out,  he  assumed  the  risk  of 
so  doing.  Geis  v.  Tennessee  Coal,  Iron  &  R. 
Co.  [Ala.]  39  So.  301.  Kitchen  boy  on  steam- 
ship, ordered  to  go  below  for  kindling  as- 
sumed risk  of  falling,  "when  he  unnecessarily 
opened  hatchway.  The  Esperanza,  133  F. 
1015.  One  who  abandoned  the  ordinary  and 
safe  way  to  get  on  a  car  and  tried  a  new 
way  which  was  liable  to  become  dangerous, 
assumed  the  risk.  Southern  R.  Co.  v.  Lam- 
bert, 116  111.  App.  52.  Foreman  of  switching 
crew  assumed  risk  of  going  between  cars 
to  couple  them,  when  he  was  not  ordered 
to  do  so.  Whalin  v.  Illinois  Cent.  R.  Co., 
112  111.  App.  428.  Brakeman  assumed  the 
risk  where,  in  giving  signals,  he  stood  too 
close  to  the  track,  so  that  he  was  caught 
by  a  car  and  crushed.  Chicago,  etc.,  R.  Co. 
V.  Bryan  [Ind.  App.]  75  N.  E.  678.  Employe 
who  knew  belt  shifter  was  broken  and 
shaft  unguarded  assumed  the  risk  of  at- 
tempting to  adjust  a  belt  by  climbing  up  on 
a  ladder,  ivhen  he  was  not  ordered  or  direct- 
ed to  do  so,  and  the  act  was  not  shown  to 
be  a  part  of  his  duty.  Robertson  v.  Ford 
[Ind.]  74  N.  E.  1.  Where  engineer  knew 
bridge  was  weak  and  was  told  to  send  his 
engine  across  alone  but  nevertheless  stayed 
on  the  engine,  which  went  through  the 
bridge,  he  assumed  the  risk.  Welton  v. 
Genesee  Lumber  Co.,  114  La.  842,  38  So.  580. 
Servants  assumed  risk  of  blasting  when  the 
method  used  was  within  their  own  control. 
Hjelm  v.  Western  Granite  Contracting  Co. 
[Minn.]  102  N.  W.  384.  Plaintiff  assumed 
risk  of  voluntarily  adopting  a  new  method 
of  work  which  was  obviously  dangerous. 
MulUns  v.  Manhattan  Brass  Co.,  93  N.  T.  S. 
635.  Where  employe  chose  path  between 
machinery  which  he  knew  to  be  obstructed, 
instead  of  safer  route  open  to  him,  he  as- 
sumed the  risk.  Carbury  v.  Eastern  Nut  & 
Bolt  Co.    [R.   I.]    60  A.   773. 

5.  Machine  operative  who  was  told  how 
to  put  on  and  take  oft  cotton,  assumed  risk 
of  attempting  to  clear  machine,  when  clog- 
ged, without  shifting  belt.  Aziz  v.  Atlantic 
Cotton  Mills  [Mass.]  75  N.  B.  73.  Brakeman 
who  violates  rules  and  special  instructions 
by  going  between  cars  assumed  risk.     Moore 
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(§  3)  G.  Contributory  negligence.  Nature  of  defense.'' — Negligence  of  a 
servant  which  is  the  sole'  or  a  contributing  proximate  canse^  of  his  injury  defeats  a 
recovery,^"  though  the  master  was  also  negligent,^^  and  even  though  the  niaster's 
negligence  exceeded  in  degi'ee  that  of  the  servant.^^  But  in  some  states  contributory 
negligence  does  not  defeat  recovery  but  must  be  considered  by  the  jury  in  mitigation 
of  damages.^^  It  is  usually  held  that  contributory  negligence  is  available  as  a  de- 
fense even  though  the  action  be  based  upon  a  violation  of  a  statutory  duty,^*  but  the 
contrary  is  held  in  some  states.^"    The  defense  is  available  in  an  action  brought 


V,  St.  Louis,  etc.,  R.  Co.  [La.]  38  So.  913. 
Switchman  Tvho  violated  rule  by  going:  be- 
tween cars  to  couple  them  assumed  risk  even 
though  coupler  was  defective.  Hynson  v. 
St.  Louis  S.  W.  R.  Co.  [Tex.  Civ.  App.]  13 
Tex.  Ct.  Rep.  44,   86  S.  W.  928. 

6.  W^here  foreman  slipped  on  defective 
cleats  on  a  gangway- and  was  killed,  it  be- 
ing his  duty  to  keep  such  cleats  in  repair, 
and  he  having  worked  in  the  place  over  3 
years,  he  was  held  to  have  assumed  the 
risk.  Baker  v.  Empire  Wire  Co.,  102  App. 
Div.    125,    92   N.   T.   S.    355. 

T.  See  4  C.  L.  678.  See,  also.  Negligence, 
4  C.,L.  773. 

8.  Want  of  due  care  by  plaintiff  held 
cause  of  Injury  from  electric  shock.  Cos- 
grove  V.  Kennebec  Light  &  Heat  Co.,  98  Me. 
473,  57  A.  841.  Negligence  of  a  yard  fore- 
man in  placing  cars  on  tracks  held  the  cause 
of  an  injury  to  him  by  timbers  sliding  off 
a  loaded  car  which  was  struck  by  others 
during  switching.  Wagnon  v.  Houston  &  T. 
C.  R.  Co.  [Tex.  Civ.  App.]  13  Tex.  Ct.  Rep. 
919,  89  S.  W.  1112. 

9.  Negligence  of  a  servant  is  no  defense 
unless  it  contributed  with  defendant's  negli- 
gence as  a  proximate  cause  of  the  injury. 
Anderson  v.  Southern  R.  Co.,  70  S.  C.  490,  50 
S.  'E.  202.  The  servant's  negligence  must 
have  proximately  contributed  to  produce  the 
injury.     St.  Louis  S.  W.  R.  Co.  v.  Rea  [Tex.] 

87  S.  W.  324.  Instruction  that  contributory 
negligence,  to  defeat  recovery,  must  have 
proximately  contributed  to  produce  the  in- 
jury sustained.  El  Paso  &  S.  W.  R.  Co.  v. 
Vizard  [Tex.  Civ.  App.]   13  Tex.  Ct.  Rep.  443, 

88  S.  V^^  457.  Charge  held  to  require  jury 
to  find  that  plaintiff's  negligence  must  have 
been  proximate  cause  of  injury  to  defeat  his 
action.  Missouri,  etc.,  R.  Co.  v.  Purdy  [Tex.] 
86  S.  W.  321.  Though  plaintiff  violated  a 
rule  by  going  between  cars,  this  was  not  the 
proximate  cause  of  his  injury  where  other 
employes,  with  knowledge  of  his  danger- 
ous position,  negligently  gave  the  signal  to 
move  the  cars.  Alabama  Great  Southern  R. 
Co.  V.  Bonner  [Ala.]  39  So.  619.  Where  sec- 
tion hand  was  injured  by  being  thrown 
from  a  car  which  stopped  suddenly,  owing 
to  defective  gearing,  his  failure  to  use  a 
brake  on  the  car  could  not  have  contributed 
to  produce  his  injury.  Lee  v.  St.  Louis,  etc., 
R.  Co.  [Mo.  App.]  87  S.  W.  12.  An  employe, 
who  is  injured  by  a  machine  left  unguard- 
ed in  violation  of  law.  cannot  be  held  guilty 
of  contributory  negligence,  unless  his  in- 
jury was  caused  by  a  negligent  act  of  his 
own  and  not  by  the  danger  created  by  the 
violation  of  law.  Hall  v.  West  &  Slade  Mill 
Co.    [Wash.]    81  P.    915. 

10.  Instruction  charging  rule  held  not 
misleading  or  erroneous.  Drugalis  v.  North- 
western   Imp.    Co.     [Wash.]    83    P.    101.     In- 


structions reviewed  and  held  to  correctly 
lay  down  rule  as  to  contributory  negligence. 
Sanders  v.  Central  of  Georgia  R.  Co.  [Ga.] 
51  S.  E.  728.  Instruction  on  master's  liabil- 
ity erroneous  because  omitting  qualification 
that  contributory  negligence  would  defeat 
a  recovery.  Nickey  v.  Steuder  [Ind.]  73  N. 
E.  117.  Charge  held  not  to  authorize  ver- 
dict against  plaintiff  unless  he  himself  was 
found  negligent,  and  not  to  charge  him  with 
responsibility  for  negligence  of  his  crew. 
Missouri,  etc.,  R.  Co.  v.  Purdy  [Tex.]  86  S. 
W.    321. 

11.  The  defense  of  contributory  negli- 
gence is  available,  though  negligence  of  the 
master  in  furnishing  a  defective  machine 
shown.  Hicks' V.  Naomi  Falls  Mfg.  Co.,  13S 
N.  C.  319,  50  S.  B.  703;  Pressly  v.  Dover  Tarn 
Mills  [N.  C]  51  S.  B.  69;  Keys  v.  Winnsboro 
Granite  Co.  [S.  C]  61  S.  B.  649.  Even 
though  defendant  could  be  considered  negli- 
gent in  precautions  taken  by  it,  negligence 
of  employe  who  walked  in  front  of  cars  in 
switch  yards  was  proximate  cause  of  in- 
Jury.  Lewis  V.  Vicksburg,  etc.,  R.  Co.,  114 
La.   161,   38  So.   92. 

12.  The  comparative  negligence  doctrine 
does  not  obtain  in  Kansas.  Missouri,  etc.. 
R.  Co.  V.  Kellerman  [Tex.  Civ.  App.]  13 
Tex.  Ct.  Rep.  140,  87  S.  W.  401.  Instruc- 
tion to  jury  laying  down  "comparative 
negligence"  rule,  held  erroneous.  Denver  & 
R.  G.  R.  Co.  V.  Maydole  [Colo.]  79  P.  1023. 
Contributory  negligence  will  defeat  a  re- 
covery, though  defendant  was  negligent,  and 
it  is  immaterial  which  party  was  the  more 
negligent.  St.  Louis  S.  W.  R.  Co.  v.  Arnold 
[Tex.  Civ.  App.]  87  S.  W.  173. 

13.  Instruction  that  contributory  negli- 
gence "may"  be  considered  is  erroneous, 
such  negligence  "must"  be  considered. 
Louisville  &  N.  R.  Co.  v.  Martin,  113  Tenn. 
266,    87   S.   W.   418. 

14.  See  4  C.  L.  579,  n.  90.  Engineer,  after 
being  on  duty  16  hours,  was  asked  to  make 
another  run  immediately  and  did  so,  and 
after  being  on  duty  15  hours  more,  was  in- 
jured in  a  collision  because  he  had  his 
train  on  the  main  instead  of  a  side  track. 
It  was  held  he  could  not  recover,  notwith- 
standing the  statute  making  it  a  misde- 
meanor to  require  more  than  16  hours  con- 
tinuous service  of  railway  employes.  Smith 
v.  Atchison,  etc.,  R.  Co.  [Tex.  Civ.  App.]  13 
Tex.  Ct.   Rep.   414,    87   S.   W.    1052. 

15.  Defense  of  contributory  negligence 
not  available  against  a  child  under  14  em- 
ployed in  violation  of  Labor  La"w  §  70.  Lee 
V.  Sterling  Silk  Mfg.  Co.,  93  N.  Y.  S.  660. 
Contributory  negligence  is  no  defense  to  an 
action  for  violation  of  Hurd's  Rev.  St.  1903, 
e.  48,  §  33,  prohibiting  employment  of 
children  under  14  in  certain  occupations. 
American    Car    &    Foundry    Co.    v.    Armen- 
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under  a  fellow-servant  act."    Distinctions  between  the  defense  of  contributory  negli- 
gence and  that  of  assumption  of  risk  have  already  been  pointed  out.'^^ 

Degree  of  care  required  of  servant}'' — Only  ordinary  care  is  required/'  that  is, 
such  care  as  ordinarily  prudent  persons  would  exercise  under  the  same  circum- 
stances.^"    Whether  that  degree  of  care  was  exercised  in  a  particular  instance  is 


_traut,    214   111.   509,   73   N.   B.   766;  Id.,   116  111. 

"App.  121.  Contributory  negligence  Is  no  de- 
fense to  an  action  based  on  a  willful  viola- 
tion of  the  mines  act.  Riverton  Coal  Co.  v. 
Shepherd,  111  111.  App.  294.  Where  mine 
operator  failed  to  comply  with  Laws  1899, 
pp.  315,  317,  §§  16,  18,  the  fact  that  a  miner 
went  into  a  room  known  to  him  to  be  dan- 
gerous was  no  defense  to  an  action  for  his 
injuries.  KellyvlUe  Coal  Co.  v.  Strine,  217 
111.    516,   75   N.   E.    375. 

Note:  "The  Illinois  courts  in  a  long  line 
of  decisions  have  consistently  adhered  to 
the  position  above  taken.  The  great  weight 
of  authority,  however,  is  contrary  to  the 
Illinois  view.  Railway  Company  v.  Craig  [C 
C.  A.]  73  P.  642;  Taylor  v.  Manuf'g  Company, 
143  Mass.  470,  10  N.  E.  308;  Holum  v.  Railway 
Co.,  80  Wis.  299.  50  N.  W.  99;  Coal  Co.  v. 
Muir,  20  Colo.  320,  SS  P.  378.  Many  of  the 
Illinois  cases  cited  in  the  principal  case  con- 
fuse the  doctrines  of  contributory  negligence 
and  assumed  risk.  See  4  Mich.  D.  R.  165. 
The  distinction  is  well  brought  out  in  Rail- 
way Co.  V.  Baker  [C.  C.  A.]  91  F.  224.  There 
a  federal  statute  required  railroad  com- 
panies to  furnish  certain  appliances  and  ex- 
pressly provided,  that  on  injury  resulting 
from  failure  to  do  so,  the  defence  of  assumed 
risk  should  not  be  available  to  the  railroad 
company.  The  court  nevertheless  permitted 
the  defence  of  contributory  negligence  to  be 
introduced."' — 4  Mich.  D.  R.  241.  See,  also, 
note  on  distinction  between  assumption  of 
risk  a.nd  contributory  negligence,  supra. 

16.  Defense  of  contributory  negligence  is 
available  in  actions  under  the  North  Caro- 
lina railroad  fellow-servant  law.  Biles  v. 
Seaboard  Air  Line  R.  Co.  [N.  C]  52  S.  B. 
129. 

17.  See  §  3  F,  supra. 

18.  See  4  C.  L.  579. 

19.  Passenger  engineer  required  only  to 
exercise  ordinary  care  for  his  own  safety. 
Gulf,  etc.,  R.  Co.  V.  Boyce  [Tex.  Civ.  App.] 
13  Tex.  Ct.  Rep.  153,  87  S.  W.  395.  Brake- 
man,  standing  on  track  giving  signals  to 
engineer,  was  under  duty  of  using  ordinary 
care  to  look  out  for  other  trains.  Cincinnati, 
etc.,  R.  CO.  V.  Hill's  Adm'r  [Ky.]  89  S.  W. 
523. 

20.  Person  with  defect  in  his  walk  Is  not 
required  to  exercise  a  higher  degree  of  care 
than  others,  but  must  observe  that  degree 
of  care  which  ordinarily  prudent  persons 
would  exercise  under  the  same  circum- 
stances. Gulf,  etc.,  R.  Co.  V.  Melville  [Tex. 
Civ.  App.]    13  Tex.  Ct.  Rep.  29,  87  S.  W.   863. 

Servant  lield  guilty  of  contributory  negli- 
gence! Where  injury  to  miner  due  to  an  ac- 
cumulation of  gas  was  proximately  contrib- 
uted to  by  his  own  failure  to  make  a  "break- 
through" to  secure  ventilation,  he  could 
not  recover.  Western  Coal  &  Min.  Co.  v. 
Jones  [Ark.]  87  S.  W.  440.  Where  girl 
had  worked  at  table  In  bakery  where  ma- 
chines were  guarded,  and  was  changed  to 
one  where  they  were  unguarded,  a  fact 
readily   observed,    and   while   there   put   her 


arms  into  such  machinery  unnecessarily  she 
could  not  recover.  National  Biscuit  Co.  v. 
Nolan  [C.  C.  A.]  138  F.  6.  Motorman  whose 
duty  it  was  to  look  out  for  other  trains  so 
as  to  pass  them  safely  was  negligent  in 
running  through  a  fog  without  knowing  the 
whereabouts  of  a  train  coming  towards  him. 
Vinson  v.  Los  Angeles  Pac  R.  Co.  [Cal.] 
82  P.  53.  Employe  negligent  in  going  up- 
on a  truss  to  remove  certain  timbers  in 
course  of  construction  of  building,  when,  if 
he  had  used  ordinary  care,  he  "would  have 
seen  the  truss  was  liable  to  fall.  MoEl- 
waine-Richards  Co.  v.  Wall  [Ind.]  76  N.  E. 
408.  Signal  telegraph  operator,  who  had 
been  carried  to  place  of  work,  knew  his  train 
was  late  and  that  another  train  could  not 
easily  be  seen  or  heard  on  account  of  the 
noise  or  darkness.  He  was  also  warned,  but 
he  stepped  on  another  track  and  w^as  struck 
and  killed.  He  could  have  alighted  on  the 
other  side.  He  was  guilty  of  contributory 
negligence.  Baltimore,  etc.,  R.  Co.  v.  Clapp 
[Ind.  App.]  74  N.  E.  267.  Servant  who  knew 
lumber  pile  was  dangerous  was  guilty  of 
negligence  in  voluntarily  removing  lumber 
from  it.  Brooks  v.  Joyce  Co.,  127  Iowa,  266, 
103  N.  W.  91.  Where  plaintiff  slipped  on 
board  remnants  which  he  had  himself  placed 
on  the  floor  and  fell  on  a  saw,  his  o"wn 
negligence  caused  his  injury.  Witten  v.  Bell 
&  Coggeshall  Co..  27  Ky.  L.  R.  580,  85  S.  W. 
1094.  Employe  negligent  in  not  getting  out 
of  the  way  of  a  timber  which  swung  against 
him  while  being  raised  by  a  derrick.  Car- 
mony  v.  Louisville  &  N.  R.  Co.,  27  Ky.  L.  R. 
948,  87  S.  W.  319.  No  recovery  where  em- 
ploye walked  in  front  of  train  while  crossing 
switch  yards,  keeping  no  lookout  for  trains. 
Lewis  V.  Vlcksburg,  etc.,  R.  Co.,  114  La.  161, 
38  So.  92.  Where  brakeman's  own  careless- 
ness caused  him  to  be  Injured  while  turning 
the  switch  In  making  a  running  switch,  he 
could  not  recover,  even  though  '  running 
switches  were  forbidden  by  the  rules  when 
avoidable.  Williams  v.  Illinois  Cent.  R.  Co., 
114  La.  13,  37  So.  992.  Evidence  held  to 
show  operator  of  ripsaw  guilty  of  negligence 
in  not  standing  in  the  proper  place.  Dutoh- 
owski  V.  Handy  Things  Co.  [Mich.]  104  N.  W. 
358.  Baggageman  killed  by  switch  train, 
whilev  transferring  baggage  from  one  train 
to  another,  held  negligent  as  matter  of  law 
in  getting  In  the  way  of  the  switch  train. 
Greenlaw  v.  Louisville  &  N.  R.  Go.  [Tenn.] 
86  S.  W.  1072.  Plaintiff,  who  knew  machine 
had  knives  in  It,  and  who  used  his  hands 
instead  of  a  scoop  to  clear  away  shavings, 
was  negligent.  Nashville  Spoke  &  Handle 
Co.  V.  Thomas  [Tenn.]  86  S.  W.  379.  Em- 
ploye, at  work  under  a  bridge  which  was 
being  repaired,  who  heard  signal  to  get  out 
from  under  it  but  paid  no  attention  to  it, 
could  not  recover  for  injuries  caused  by  the 
bridge  being  let  down  on  him,  though  he 
did  not  know  it  had  been  jacked  up.  Robin- 
son V.  Fort  Worth,  etc.,  R.  Co.  [Tex]  13 
Tex.  Ct.  Rep.  118,  87  S.  W.  667.  Servant 
who    walked   into   lye   vat  and   was    fatally 
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ordinarily  a  question  of  fact  for  the  jury.*^     In  determining  tlie  question,  the  sur- 


injured  heid  guilty  of  contributory  negli- 
gence, where  it  appeared  he  had  worked  on 
premises  six  years  and  was  familiar  yith 
them  and  with  the  working  of  the  vat, 
whether  the  vat  was  obscured  by  clouds  of 
steam  at  the  time  or  not.  Missouri,  etc.,  R. 
Co.  V.  Barnes  [Tex.  Civ.  App.]  13  Tex.  Ct. 
Rep.  359,  8B  S.  W.  1006.  Section  hand,  who 
had  been  a  railroad  man  for  years  and  had 
gotten  on  and  off  cabooses  of  the  kind  in 
question  many  times,  was  negligent  in  step- 
ping off  on  a  dark  night  without  finding 
out  -what  kind  of  a  step  It  had.  Texas  & 
P.  R.  Co.  V.  Hemphill  [Tex.  Civ.  App.]  86  S. 
W.  350.  No  recovery  by  brakeman  who, 
while  off  duty,  tried  to  board  switch  engine 
at  night  by  standing  on  the  track  and  jump- 
ing on  running  board  as  engine  came  toward 
him.  Wise  Terminal  Co.  v,  McCormick  [Va.] 
51  S.  E.  731.  "Where  operator  of  printing 
press  went  into  a  pit  under  it  to  make 
repairs,  and  though  familiar  with  the  place, 
and  knowing  that  he  could  not  stand  up 
in  it,  attempted  to  do  so  and  got  his  hair 
caught,  an  injury  resulting,  his  own  negli- 
gence was  held  the  proximate  cause  of  his 
Injury.  Newport  News  Pub.  Co.  v.  Beau- 
meister  [Va.]  52  S.  E.  627.  Employe  of 
shipbuilder  negligent  when  he  voluntarily 
stood  under  a  heavy  suspended  steel  plate. 
Miller  v.  Moran  Bros.  Co.  [Wash.]  81  P.  1089. 
No  recovery  for  death  of  brakeman,  making 
a  flying  switch,  where  he  gave  the  signal 
to  go  ahead  and  to  the  switchman  to  turn 
the  switch  before  he  had  uncoupled  the  car 
he  was  on.  Stevick  v.  Northern  Pac.  R.  Co. 
[Wash.]  81  P.  999.  Intelligent  employe  who 
knew  there  were  knives  in  a  machine, 
though  he  did  not  know  their  location,  was 
negligent  In  putting  his  hand  inside.  Gard- 
ner V.  Paine  Lumber-  Co.,  123  Wis.  338,  101 
N.   W.    700. 

Serrant  held  not  snlltT*  of  contributory 
negrllgence:  Where  plaintiff  was  injured  by 
falling  of  crust  of  pile  of  ore  In  which  he 
was  digging,  evidence  tending  to  show  free- 
dom from  contributory  negligence  held  suffi- 
cient to  support  judgment  of  lower  court. 
Illinois  Steel  Co.  v.  Olste,  214  111.  181,  73 
N.  E.  422.  Where  during  engineer's  absence 
an  employe  in  another  department  took 
water  from  a  hot  water  well  and  did  not 
properly  replace  the  cover,  the  engineer  was 
not  negligent  in  stepping  on  It  on  his  re- 
turn, thereby  going  through  and  being  scald- 
ed. Levens  v.  Bancroft,  114  La.  105,  38  So. 
72.  Failure  to  ask  for  a  plug  to  hold  a 
belt  shipper  would  not  defeat  a  recovery, 
under  Rev.  Laws,  c.  106,  |  77,  where  employe 
had  not  been  told  of  use  of  plug,  and  a 
plug  would  not  have  prevented  the  Injury 
if  used.  Lynch  v.  Stevens  &  Sons  Co. 
[Mass.]  73  N.  E.  478.  Servant  held  not  neg- 
ligent In  manner  of  handling  Joist  at  time 
he  was  Injured  by  falling  through  hole  in 
temporary  flopr.  Merril  v.  Pike  [Minn.]  102 
N.  W.  393.  Evidence  sufficient  to  show  due 
care  by  plaintiff,  injured  by  defective  brace 
for  ladder  on  which  he  stood  to  clean  vat. 
Haidt  V.  Swift  &  Co.  [Minn.]  102  N.  W.  388. 
Employe  held  not  negligent  -in  coming  in 
contact  with  unguarded  electric  fan.  Fouts 
V.  Swift  &  Co.  [Mo.  App.]  88  S.  W.  167.  Evi- 
dence held  sufficient  to  show  brakeman, 
struck    and    killed    by    overhead    bridge    the 


first  time  he  went  over  the  line,  was  exer- 
cising due  care,  though  there'  was  no  direct 
evidence  to  show  his  conduct  at  the  time. 
Miller  V.  Boston  &  M.  R.  Co.  [N.  H,]  61  A. 
360.  Employe,  injured  while  repairing  spin- 
ning frame  which  he  knew  did  not  have 
a  belt  shifter,  the  machine  starting  suddenly, 
was  not  negligent  merely  because  he  did  not 
entirely  remove  the  belt.  Pressly  v.  Dover 
Yarn  Mills  [N.  C]  51  S.  E.  69.  An  engineer 
after  discovering  that  cattle  are  on  the 
track,  doing  all  that  a  man  of  ordinary 
prudence  can  do  to  avoid  an  accident,  Is 
not  guilty  of  contributory  negligence.  Isley 
V.  Wabash  R.  Co.,  5  Ohio  C.  C.  (N.  S.)  669. 
When  engineer  was  injured  in  collision  with 
oars  on  the  main  track,  evidence  held  suffi- 
cient to  show  he  was  not  negligent  in  as- 
certaining the  place  where  he  was  to  stop. 
International  &  G.  N.  R.  Co.  v,  Vanlanding- 
ham  [Tex.  Civ.  App.]  85  S.  W.  847.  Brake- 
man  held  not  to  have  knowledge  of  defect 
in  brake  rod  and  not  to  have  been  negligent 
in  using  it  to  set  brakes.  Texas  Cent.  R. 
Co.  V.  Powell  [Tex.  Civ.  App.]  86  S.  W.  21. 
Employe  injured  by  negligent  operation  of 
pile  driver.  Gulf,  etc.,  R.  Co.  v.  Huyett  [Tex. 
Civ.  App.]  14  Tex.  Ct.  Rep.  124,  89  S,  W. 
1118.  Employe  held  not  negligent  as  mat- 
ter of  law  in  crossing  track  in  yards  with- 
out stopping  to  look  and  listen  when  no 
bell  was  rung.  Gulf,  etc.,  R.  Co.  v.  Melville 
[Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  29,  87 
S.  W.  863.  Brakeman  not  negligent  In  using 
handhold  on  manhole  of  engine  tender 
which  gave  way  and  caused  him  to  fall  un- 
der tender.  Wood's  Adm'x  v.  Southern  R. 
Co.    [Va.]   52  S,  E.   371. 

21.  Contributory  negligence  held  a  ques- 
tion tor  the  Jury!  Whether  employe  was 
guilty  of  negligence  in  using  pneumatic 
riveting  tool,  after  he  had  told  foreman 
it  was  out  of  repair,  and  foreman  had  prom- 
ised to  repair  It  and  later  told  him  it 
had  been  repaired.  Hayward  v.  Key  [C.  C. 
A.]  138  F.  34.  Operator  of  boring  machine 
injured  by  bit.  Buehner  Chair  Co.  v.  Feul- 
ner  [Ind.]  73  N.  B.  816.  Boy  of  14  injured 
by  being  caught  between  elevator  and  floor 
where  an  entrance  left  an  open  space. 
Siegel,  Cooper  &  Co.  v.  Trcka,  218  III.  559, 
75  N.  E.  1053.  Where  a  railroad  company 
carried  its  employes  to  and  from  work  in 
one  of  Its  trains,  it  was  not  negligence  per 
se  on  the  part  of  an  employe  to  go  on  top 
of  the  car,  with  others,  the  car  being  over- 
crowded. Whether  he  was  Justified  in  so 
doing  being  for  the  Jury.  Chicago  Terminal 
Transfer  Co.  v.  O'Donnell,  213  III,  545,  72 
N,  E.  1133.  The  mere  fact  that  telltales 
were  hung  to  give  warning  that  a  viaduct 
was  being  approached  was  not  a  bar  to  a 
recovery  for  the  servant's  death  by  being 
struck  by  the  viaduct,  whether  deceased 
knew  of  the  viaduct  being  a  disputed  ques- 
tion. Id.  Whether  molder's  helper,  who 
had  not  had  much  experience,  was  negligent 
while  making  repairs  on  a  crane.  Lelghton 
&  H.  Steel  Co.  V.  Snell,  217  111.  152,  75  N.  E. 
462.  Miner  injured  while  leaving  cage  at 
bottom  of  shaft.  Ilinois  Third  Vein  Coal  Co. 
V.  Cioni,  215  111.  583,  74  N.  E.  751.  Car  re- 
pairer struck  by  switch  engine  in  yards. 
Hughes  V.  Iowa  Cent.  R.  Co.  [Iowa]  103  N. 
W.    339.     Boy   of   16    injured   while   operating 
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unguarded     saw.     Woolf     v.     Nauman     Co. 
[Iowa]     103    N.     W.    785.     Roundhouse    em- 
ploye caught  in  switch  frog  and  injured  by 
wheel.     Schroeder    v.    Chicago,    etc.,    R.    Co. 
[Iowa]    103    N.    W.    985.     "Whether    servant, 
told    to    use    a    stick    to    clean    rollers,    was 
negligent   in  using   one   too  thick  to   go   be- 
tween the  rollers.     Wilder  v.  Great  Western 
Cereal  Co.    [Iowa]    104  N.  W.  434.     Boy  driv- 
ing  hogs   up  chute  got  whip  caught  on  re- 
volving  shaft   overhead.     Calloway   v.    Agar 
Packing  Co.    [Iowa]    104   N.  W.   721.     Section 
hand    who    stood    sidewise    on    car   0"wing    to 
its   crowded   condition   and   lost  his   balance 
as    he    turned    his    head,    not    negligent    as 
matter    of    law.     Foster   v.    Chicago,    etc.,    R. 
Co.,    127    Iowa,    84,    102    N.   W.    422.     Weaver 
struck  by  shuttle  flying  off,   guard   on   loom 
being    defective.     Chambers    v.    Wampanoag 
Mills    [Mass.]    75   N.   E.    1093.     Brakeman  in- 
jured while   attempting  to   cut   off   car  with 
defective    coupler.     Taylor   v.    Boston    &    M. 
R.    Co.    [Mass.]    74    N.    E.    591.     Whether   de- 
ceased was  guilty  of  contributory  negligence 
in    use    of    car    step    while    switcliing    cars. 
Smith  V.  Thomson-Houston  Blec.  Co.   [Mass.] 
74    N.    E.    664.     Injury    to    employe    cleaning 
exposed  gears  of  frame.     Fountaine  v.  Wam- 
panoag  Mills    [Mass.]    75   N.    E.    738.     Where 
plaintiff  was  injured  by  iron  bar  rolling  off 
truck    in    the    course    of    work    being    done 
under   direction    of    a    superintendent.     Mea- 
gher V.  Crawford  Laundry  Mach.  Co.    [Mass.] 
73    N.    B.    853.     Employe    riding    on    top    of   a 
house  car  on  his  way  from  work,  the  road- 
master    consenting    to    his    being    there    to 
watch    the   tools,   was    not   guilty   of   negli- 
gence as  a  matter  of  law,  so  as  to  prevent 
a  recovery  for  injuries  caused  by  a  collision 
on  a  spur  track.     Milbourne  v.  Arnold  Blec. 
Power    &    Station    Co.    [Mich.]    12    Det.    Leg. 
N.    177,    103   N.   W.    821.     Whether   boy   of   16 
wa?  negligent  In   operation   of  saw,   the   ad- 
justment of  which  had  been  changed.     John- 
son V.  Crookston  Lumber  Co.   [Minn.]   103  N. 
W.    891.     Whether    brakeman   was    negligent 
in    going    between    cars    to    uncouple    them, 
the    coupler   being   defective,    but    rules   pro- 
hibiting   going    between    cars.     Turrittin    v. 
Chicago,   etc.,   R.   Co.    [Minn.]    104  N.  W.   225. 
Plaintiff  injured   while  putting  belt  on   pul- 
ley,   using    his    foot    to    save    himself    from 
injury.     Dolson    v.    Dunham    [Minn.]    104    N. 
W.  964.     Brakeman  injured  by  board  having 
been   left  on   top   of  car.     Campbell   v.    Rail- 
way   Transfer    Co.     [Minn.]     104    N.    W.'  547. 
Where    miner    walking    home    fell    into    un- 
guarded ditch  near  the  track.     Hebert  v.  In- 
terstate   Iron    Co.     [Minn.]     102    N.    W.    451. 
Boy  of  17  injured  while  operating  elevator, 
which  had  defective  cable  and  gearing,  the 
boy  having  followed  method   of   former  op- 
erators.    Zongker  v.  People's  Union  Mercan- 
tile   Co.,     110    Mo.    App.     382,     86    S.    W.    486. 
Bridge  builder  fell  from  scaffold  where  iron 
instead  of  wooden  beams  were  used.     Shore 
v.  American  Bridge  Co.   [Mo.  App.]    86  S.  W. 
905.     Section    hand    knew    of    defect    in    car 
gearing  a  week  before  he  was  injured.     Lee 
v.    St.    Louis,    etc.,    B.    Co.    [Mo.    App.]    87    S. 
W.   12.     Miner,  injured  by  fall  of  mine  roof, 
had  knocked  out  a  prop  the  day  he  was  hurt. 
Wojtylak  v.   Kansas   &  T.  Coal   Co.,   188  Mo. 
App.   260,  87  S.  W.  506.     Employe  injured  in 
trying  to  pull  a  stick  out  of  an  unguarded 


pulley,  the  stick  knocking  his  hand  on  a 
saw.  Stafford  v.  Adams  [Mo.  App.]  88  S.  W. 
1130.  Whether  brakeman,  coupling  moving 
cars,  should  have  known  of  another  car  with 
which  they  collided.  Kennedy  v.  Kansas 
City,  etc.,  R.  Co.  [Mo.]  89  S.  W.  370.  Plain- 
tiff was  injured  by  fall  of  platform  which 
he  knew  had  been  built  by  a  servant  known 
to  him  to  be  incompetent,  he  having  failed 
to  Inspect  or  test  the  structure.  Adams  v. 
McCormick  Harvesting  Co.,  110  Mo.  App. 
367,  86  S.  W.  484.  Where  servant  was  in- 
jured in  switching  operation.  Holmes  v. 
Chicago,  etc.,  R.  Co.  [Neb.]  103  N.  W.  77. 
Experienced  lineman  killed  by  breaking  of 
insulation  on  wire  he  was  fastening.  New 
Omaha  Thomson-Houston  Blec.  Light  Co. 
V.  Dent  [Neb.]  103  N.  W.  1091.  Employe  at 
work  in  ditch  killed  by  cave-in.  Overbaugh 
V.  Wieber,  94  N.  T.  S.  644.  Plaintiff  injured, 
while  under  engine  to  clean  ash  pan,  by 
another  servant  starting  the  engine.  Lane 
V.  New  York,  etc.,  R.  Co.,  94  N.  T.  S.  988. 
Whether  railroad  employe  could  have  seen 
a  defect  in  a  trestle  plank  on  which  he  step- 
ped in  time  to  avoid  injury.  Wazenski  v. 
New  York,  etc.,  R.  Co.,  180  N.  Y.  466,  73 
N.  B.  229,  Brakeman  struck  by  engine  while 
walking  between  tracks.  Loomis  v.  Lake 
Shore  &  M.  S.  R.  Co.,  182  N.  Y.  380,  75  N. 
E.  228.  Whether  deceased  exercised  due 
care  in  crossing  track  in  shop  where  he  was 
killed  by  train.  Hickey  v.  Solid  Steel  Cast- 
ing Co.,  212  Pa.  255,  61  A.  798.  Where  ig- 
norant girl  was  injured  in  mangle  the  first 
time  she  used  that  particular  machine.  Bar- 
tholomew V.  Kemmerer,  211  Pa.  277,  60  A. 
908.  Inexperienced,  uninstructed  operator 
of  planer  had  fingers  cut  off  while  working 
on  cross  grained  timber.  Texarkana  Table  & 
Furniture  Co.  y.  Webb  [Tex.  Civ.  App.] 
86  S.  W.  782.  Plaintiff's  fingers  injured 
while  assisting  foreman  in  fitting  driving 
rod  of  engine  to  cross  head.  St.  Louis  & 
S.  F.  R.  Co.  V.  "Vestal  [Tex.  Civ.  App.]  86 
S.  W.  790.  Car  inspector  caught  between 
cars.  Texas  Cent.  R.  Co.  v.  Phillips  [Tex.  Civ. 
App.]  13  Tex.  Ct.  Rep.  2,  87  S.  W.  187. 
Elevator  operator  hurt  by  getting  arm  be- 
tween bar  on  cage  and  block  through  which 
cable  ran.  Peck  v.  Peck  [Tex.]  87  S.  W. 
248.  Whether  bell  of  switch  engine  was 
rung,  and  whether  engine  wiper,  struck  by 
cars,  heard,  or  ought  to  have  heard,  it.  Ft. 
"Worth,  etc.,  R.  Co.  v.  Smith  [Tex.  Civ.  App.] 
13  Tex.  Ct.  Rep.  34,  87  S.  W.  371.  Whether 
switchman  who  claimed  his  foreman  had 
promised  to  keep  a  lookout  was  negligent 
in  failing  to  keep  a  lookout  or  give  signals 
himself.  Missouri,  etc.,  R.  Co.  v.  Kellerman 
[Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  140,  87 
S.  W.  401.  Whether  brakeman  was  negli- 
gent in  attempting  to  mount  a  car  in  the 
way  he  did.  El  Paso  &  S.  W.  R.  Co.  v.  "Viz- 
ard [Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  443,  88 
S.  W.  457.  Brakeman  injured  while  coupling 
cars.  Southern  Const.  Co.  v.  Hinkle  [Tex. 
Civ.  App.]  89  S.  W.  309.  Brakeman,  piloting 
engine  through  yards  on  dark  night  injured 
by  collision  with  cars.  Missouri,  etc.  R  Co 
V.  Purdy  [Tex.]  86  S.  W.  321.  Employe  kill- 
ed by  explosion  of  throttle  valve  of  steam 
engine.  Johnston's  Adm'r  v.  Moore  Lime  Co 
[Va.]  52  S.  B.  360.  Whether  employe  was 
negligent  in  assisting  to  move  cars  to  place 
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age,  experience,  and  capacity  of  the  servant,^*  are  to  be  considered.  Mere  knowledge 
of  a  defective  condition  does  not  charge  a  servant  with  negligence  as  a  matter  of 
law,^''  unless  the  danger  was  obvious  and  imminent.^" 

Choice  of  methods.^'' — Needless  exposure  to  danger  is  negligence;^'  hence,  a 


of  safety,  the  train  having  been  stopped  by  a 
landslide.  Fisher's  Adm'r  v.  Chesapeake  & 
O.  R.  Co.  [Va.]  52  S.  B.  373.  Where  it  was 
customary  in  yards  of  a  furnace  to  leave 
a  switch  open  while  making  a  trip  with  slag 
down  a  track,  whether  decedent  and  his  fel- 
low-servant were  negligent  in  doing  so  on 
the  occasion  in  question  was  for  the  jury. 
Virginia  Iron,  Coal  &  Coke  Co.  v.  Lore  [Va.] 
51  S.  E.  371.  Engineer  killed  in  collision. 
Norfolk  &  W.  R.  Co.  v.  Spencer's  Adm'x 
[Va.]  52  S.  B.  310.  Common  laborer  in  mill 
got  hand  caught  in  unprotected  cog  wheels. 
Hansen  v.  Seattle  Lumber  Co.  [Wash.]  83 
P.  102.  Employe  injured  while  loading  logs 
on  cars  because  of  alleged  defective  loading 
appliance.  Hart  v.  Cascade  Timber  Co. 
[Wash.]  81  P.  738.  Where  lineman-  spliced 
electric  wire  without  informing  superinten- 
dent, who  was  testing  dynamo.  Williams 
v.  North  Wisconsin  Lumber  Co.,  124  Wis.  328, 
102  N.  W.   589. 

22.  Surrounding  circumstances  and  in- 
stinct of  self  preservation  must  be  con- 
sidered. Indiana,  etc.,  R.  Co,  v.  Otstot,  113 
111.   App.    37. 

23.  Illinois  Terminal  R.  Co.  v.  Thompson, 
112  111.  App.  463.  Where  it  was  fore- 
man's duty  to  keep  cleats  on  gangway, 
there  could  be  no  recovery  for  his  death 
where  he  slipped  on  defective  cleats.  Baker 
v.  Empire  Wire  Co.,  102  App.  Div.  125,  92 
N.  Y.  S.  355.  If  death  of  miner  was  caused 
by  his  failure  to  prop  the  mine,  as  his  duty 
and  instructions  of  his  boss  demanded,  his 
representative  could  not  recover.  Straight 
Creek  Coal  Co.  v.  Haney's  AJm'r,  27  Ky.  L. 
R.  1117,  87  S.  W.  1114.  In  action  for  in- 
juries in  street  car  collision,  whether  serv- 
ants were  negligent  in  failing  to  report 
violation  of  general  orders,  or  in  relying  on 
special  order,  for  Jury.  Nagle  v.  Boston  & 
N.  St.  R.  Co.  [Mass.]  73  N.  B.  1019.  Under 
Laws  1902,  p.  1750,  c.  600,  §  3,  failure  of  an 
operator  of  a  machine  to  inform  the  em- 
ployer of  a  defect  does  not  bar  recovery,  if 
the  superintendent  knew  of  the  defect. 
Keating  v.  Coon,  102  App.  Div.  112,  92  N. 
Y.  S.  474.  Employe  in  laundry,  with  super- 
visory power  over  girls  working  at  machine 
with  her  held  not  chargeable  with  care  of 
machine,  hence,  she  could  recover  for  an 
injury  caused  by  slipping  on  a  defective 
plank  on  which  she  was  obliged  to  stand. 
Busch  V.   Robinson    [Or.]    81  P.   237. 

24.  Boy  must  use  care  required  of  a  rea- 
sonably prudent  person  of  his  age,  judgment, 
and  experience.  Kirkham  v.  Wheeler-Os- 
good  Co.  [Wash.]  81  P.  869.  Care  required 
of  boy  of  17  is  that  ordinarily  exercised  by 
persons  of  the  same  age,  experience,-  and 
intelligence.  Mundhenke  v.  Oregon  City 
Mfg.  Co.  [Or.]  81  P.  977.  Boy  only  charge- 
ble  with  degree  of  care  ordinarily  exercised 
by  boys  of  his  age,  experience,  and  capacity. 
Chicago,  W.  &  V.  Coal  Co.  v.  Moran,  110 
111.  App.  664.  There  is  a  prima  facie  pre- 
sumption that  a  child  under  14  cannot  be 
guilty  of  contributory  negligence.  Virginia 
Iron,    Coal    &   Coke    Co.    v.    Tomlinson    [Va.] 


51  S.  E.  362.  Jury  should  be  charged,  in 
action  for  injuries  to  a  boy,  that  his  age 
and  appearance  should  be  considered  on  the 
issue  of  contributory  negligence,  and  wheth- 
er he  had  been  sufficiently  instructed.  Keat- 
ing V.  Coon,  102  App.  Div.  112,  92  N.  Y.  S. 
474.  Instruction  that  plaintiff,  20  years  of 
age,  was  bound  to  use  that  degree  of  care 
ordinarily  used  by  men  of  his  "age  and  ex- 
perience" held  proper.  Stanley  v.  Chicago, 
etc.,  R.  Co.  [Mo.  App.]  87  S.  W.  112.  Where 
plaintiff  had  not  been  instructed  as  to  the 
use  of  a  machine,  and  was  young  and  in- 
experienced, and  was  injured  by  placing  his 
hand  too  near  the  rollers  of  a  dangerous 
machine,  he  was  not  guilty  of  contributory 
negligence  as  a  matter  of  law,  though  a 
proper  use  of  his  eyesight  and  judgment 
would  have  shown  him  the  danger.  Flick- 
ner    v.    Lambert    [Ind.    App.]    74    N.    B.    263. 

25.  If  servant  is  justified  in  believing  he 
can  continue  and  avoid  injury  by  due  care, 
he  is  not  negligent.  Lee  v.  St.  Louis,  etc., 
R.  Co.  [Mo.  App.]  87  S.  W.  12.  One  who 
works  with  a  defective  appliance  is  not 
necessarily  negligent  in  so  doing.  Cleve- 
land, etc.,  R.  Co.  V.  Patterson  [Ind.  App.] 
75  N.  B.  857.  Elevator  boy  who  knew  ele- 
vator was  not  running  right,  but  did  not 
know  nature  of  defect  or  danger,  was  not 
negligent  as  a  matter  of  law  in  operating  it. 
Moylon  v.  McDonald  Co.  [Mass.]  74  N.  E.  929. 
Whether  employer  who  stepped  through  a 
hole  in  the  floor  of  which  she  had  notice, 
though  it  had  been  there  only  two  days, 
was  negligent,  was  for  jury.  Day  v.  Bmery- 
Bird-Thayer  Dry  Goods  Co.  [Mo.  App.]  89 
S.  W.  903.  Employe  in  sawmill  was  directed 
to  clear  away  debris,  the  accumulation  of 
which  was  caused  by  the  breaking  down  of 
a  machine,  and  in  so  doing  got  his  foot 
caught  in  cogs,  partially  covered  by  the 
debris.  Whether  he  was  guilty  of  contribu- 
tory negligence  was  a  question  of  fact, 
though  he  knew  the  cogs  were  there,  since 
forgetfulness  of  the  fact  might  be  excusable 
under  the  circumstances.  Viohl  v.  North 
Pac.    Lumber   Co.    [Or.]    80    P.    112. 

26.  To  continue  in  an  employment  in  the 
face  of  obvious  or  imminent  danger  is  negli- 
gence. Shepherd  v.  St.  Louis  Transit  Co., 
189  Mo.  362,  87  S.  W.  1007;  Blundell  v.  Miller 
Elevator  Mfg.  Co.,  189  Mo.  552,  88  S.  W.  103. 

27.  See   4   C.   L.   581. 

28.  Employe  who  unnecessarily  got  off 
an  engine  in  the  dark  to  get  sand,  which 
was  not  required,  and  fell  with  his  hand 
on  the  track  so  that  the  engine  ran  over  it, 
could  not  recover.  Walker  v.  Louis-Werner 
Sawmill  Co.  [Ark.]  88  S.  W.  988.  Servant 
who  put  his  hand  under  a  stone,  which 
was  being  unloaded  from  a  car  with  a  crane, 
held  negligent.  Culver  Const.  Co.  v.  McCor- 
mack,  114  111.  App.  655.  Employe  working  in 
yards,  who  was  struck  by  a  train  on  a  track 
upon  which  he  voluntarily  stepped,  could 
not  recover.  Pore  v.  Chicago  &  A.  R.  Co. 
[Mo.  App.]  89  S.  W.  1034.  Servant  familiar 
with  machine  held  negligent  in  attempting, 
unnecessarily,  to  repair  a  machine  while  in 
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voluntary  choice  of  an  obviously  dangerous  way  of  doing  work,  when  a  reasonably 
safe  way  is  available,  is  negligence,""  though  other  servants  adopt  the  same  method.'" 
But  choice  of  a  customary  method  is  not  ordinarily  negligence.'^  Choice  of  a  cer- 
taia  method  is  not  negligence  if  the  servant  does  not  know  of  a  safer  method,'^  or 
if  the  one  chosen  is  made  dangerous  by  negligence  of  a  superior.'' 

Reliance  on  master's  care.^* — A  servant  is  not  negligent  ia  relying  upon  the  pre- 
sumption that  the  master  has  performed  his  duties  with  respect  to  the  place  of  work 
and  appliances'"  unless  he  has  actual  or  implied  knowledge  to  the  contrary.'*    He 


motion.  Corley  v.  Paducah  Cooperage  Co. 
[Ky.]  89  S.  W.  512.  No  recovery  for  death 
of  member  of  steam  shovel  crew  ■when  it 
was  not  shown  that  it  was  necessary  for  him 
to  be  at  the  place  where  he  was  when  killed. 
Baker's  Adm'r  v.  Lexington  &  E.  E.  Co. 
[Ky.]  89  S.  W.  149.  No  recovery  where 
danger  from  contact  with  revolving"  fan 
was  obvious  and  plaintiff  got  closer  to  it 
than  necessary.  Electrical  Installation  Co. 
V.  Kelly,  110  111.  App.  334.  Employe  who 
without  necessity  and  carelessly  stepped  on 
a  "Wheel  just  as  engine  started  could  not 
recover.  El  Paso  &  S.  W.  R.  Co.  v.  Kelley 
[Tex.]  13  Tex.  Ct.  Rep.  60,  87  S.  W.  660. 
Repairman  held  negligent  in  putting  his 
hand  between  piston  and  cylinder,  being 
caught  by  the  machine  suddenly  starting. 
Dickey  v.  Dickey  [Mo.  App.]  86  S.  W.  909. 
Servant  "who  voluntarily  undertook  to  put 
belt  on  moving  shaft,  though  he  was  warned 
by  fellow-servants,  and  lost  an  arm,  could 
not  recover.  Johnson  v.  Bridgeport  Deoxi- 
dized   Bronze    &    Metal    Co.,    135    F.    216. 

39.  Covington  v.  Smith  Furniture  Co., 
138  N.  C.  374,  50  S.  E.  761.  Selection  of  un- 
safe method  when  safe  way  is  open,  under 
no  direction  from  employer,  is  negligence. 
Leard  v.  International  Paper  Co.  [Me.]  60 
A.  700.  Plaintiff  was  negligent  In  voluntari- 
ly adopting  a  new  method  of  "work  which 
was  dangerous.  Mullins  v.  Manhattan  Brass 
Co.,  93  N.  T.  S.  635.  Where  dining  car 
conductor  had  car  pushed  by  an  engine 
to  a  junction,  when  he  might  have  placed 
the  engine  ahead,  he  could  not  recover  for 
Injuries  received  In  a  collision.  Southern  R. 
Co.  V.  Logan  [C.  C.  A.]  138  F.  725.  Where 
employe  chose  dangerous  way  to  fix  a  belt 
"When  he  could  have  done  it  safely,  he  was 
negligent.  Stratton  v.  Nichols  Lumber  Co. 
[W^ash.]  81  P.  831.  Employe  who  attempted 
to  clean  out  sawdust  receptacle  while  saw 
was  in  motion,  though  saw  could  have  been 
stopped,  could  not  recover  for  resulting  in- 
jury. Beltz  v.  American  Mill  Co.,  37  Wash. 
399,  79  P.  981.  Workman  employed  by  con- 
tractor on  steamship  attempted  to  use  a 
ladder,  which  had  been  temporarily  used  and 
left  hanging  on  ship's  side,  instead  of  going 
on  board  by  gangway  as  he  was  told  to  do. 
The  Patrla,  135  P.  255.  No  recovery  where 
servant  took  dangerous  path  between  ma- 
chines obstructed  with  boxes,  and  continued 
after  lights  went  out.  Carbury  v.  Eastern 
Nut  &  Bolt  Co.  [B.  I.]  60  A.  773.  Plaintiff 
properly  nonsuited  where  she  put  her  hand 
into  a  dangerous  machine  to  clean  it  while 
in  motion  though  she  knew  that  to  do  so 
was  dangerous,  and  had  formerly  cleaned 
it  when  not  in  motion.  Owens  v.  Thomas 
Kent  Mfg.  Co.,  211  Pa.  406,  60  A.  987.  Em- 
ploye held  negligent  in  attempting  to  change 
the   adjustment   of  a   saw  without   stopping 


it,  where  the  circumstances  were  such  that 
he  knew  or  ought  to  have  known  of  the 
danger.  Hubler  v.  Johnson-McLain  Co. 
[Neb.]  105  N.  W.  247.  Where  miner  used 
steel  drill  instead  of  customary  gas  pipe 
with  wooden  plug  to  pack  powder,  he  could 
not  recover  for  injuries  caused  by  explosion, 
resulting  from  a  spark  being  struck  off 
by  the  drill  on  rock.  Whaley  v.  Coleman 
[Mo.  App.]  88  S.  W.  119.  Machinist  who 
chose  a  dangerous  "way  to  test  rollers  when 
he  could  have  made  the  test  in  a  safe  man- 
ner could  not  recover  for  an  injury  to  his 
fingers  by  being  caught  in  the  rollers.  Carey 
V.  Samuels  &  Co.  [Ky.]  88  S.  W.  1052.  Where 
employe  rode  on  engine  pilot  instead  of  on 
cars,  as  he  might  have  done,  he  could  not 
recover  for  injuries  sustained  while  getting 
off  before  the  train  stopped.  Burns  v. 
Chronister  Lumber  Co.  [Tex.  Civ.  App.]  87 
S.  W.  163.  Brakeman  "who  sat  on  engine 
tender  floor  and  let  his  legs  hang  between 
that  and  next  car,  though  directed  to 
sit  in  cab,  could  not  recover  for  injury 
resulting.  Demko  v.  Carbon  Hill  Coal  Co. 
[C.  C.  A.]  136  P.  162.  No  recovery  by  em- 
ploye being  carried  on  flat  car  who  hung 
legs  over  car  and  shifted  them  so  he  was 
struck  by  cattle  guard,  which  was  of  safe 
construction.  Chicago  Terminal  Transfer  B. 
Co.  V.  Schiavone,  216  111.  275,  74  N.  E.  1048. 
Where  plaintiff  was  struck  and  injured  by 
a  cross  rail  on  an  ore  car,  while  walking 
along  track  on  a  path  which  a  rule  of  the 
company  prohibited  use  of,  there  being  three 
other  exits  which  he  could  have  used,  and 
the  one  chosen  being  obviously  dangerous, 
he  could  not  recover.  Tkac  v.  Maryland 
Steel  Co.    [Md.]    60   A,   618. 

30.  The  tart  that  a  servant  adopts  an 
unsafe  method  of  doing  w"ork,  in  conjunction 
with  other  servants,  does  not  relieve  him 
from  responsibility.  Leard  v.  International 
Paper  Co.  [Me.]  60  A.  700. 
■  31.  Miner  not  negligent  in  using  cage  in 
the  usual  way  to  go  to  his  work.  Spring 
Valley  Coal  Co.  v.  Buzis,  115  111.  App.  196, 
Foundry  employe  who  fell  into  a  hole  in  a 
pathway  while  carrying  molten  metal  in  a 
foundry  was  not  negligent  in  walking  back- 
wards, that  being  the  customary  manner 
of  doing  the  work.  San  Antonio  Foundry  Co. 
V.  Drish  [Tex.  Civ.  App.]   85  S.  W.  440. 

32.  Plaintiff  not  negligent  in  making  a 
coupling  in  a  certain  way  when  he  did  u.ot 
know  of  another  safer  way.  Denison  &  P. 
S.  R.  Co.  V.  Binkley  [Tex.  Civ.  App.]  87  S. 
W.   386. 

33.  Rule  does  not  apply  where  method 
chosen  is  rendered  dangerous  by  a  foreman's 
negligence.  St.  Louis  &  S.  P.  R.  Co.  v.  Vestal 
[Tex.  Civ.  App.]   86  S.  W.  790. 

34.  See  4  C.  L.   582. 

35.  Chicago    &   A.    R.   Co.   v.    Bell,    111    III. 
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may  also  rely  upon  an  assurance  of  safety  by  a  superior/'  and  may  assume  tliat  exe- 
cution of  an  order  given  by  a  superior  will  not  expose  him  to  any  unusual  danger/* 
unless  be  bas  knowledge  of  the  danger  involved,  and  such  known  danger  is  one  which 
an  ordinarily  prudent  person  would  not  encounter  under  the  same  circumstances.'® 


App.  280.  In  the  absence  of  obvious  and 
patent  defects,  a  servant  may  use  a  scaffold 
supplied  by  the  master  without  first  inspect- 
ing it.  Illinois  Terra  Cotta  Lumber  Co.  v. 
Hanley,  116  111.  App.  359.  Employe  not  neg- 
ligent in  using  ladder  one  rung  of  which 
was  bent,  since  he  was  justified  in  relying 
on  master's  care.  Carroll  v.  Metropolitan 
Coal  Co.  [Mass.]  75  N.  E.  84.  Employe,  who 
leaned  on  a  plank  on  a  gravel  car  without 
looking  to  see  whether  both  ends  were  in 
the  forks  of  the  standards,  was  not  negli- 
gent as  a  matter  of  law.  Brimer  v.  Chicago, 
etc.,  R.  Co.,  109  Mo.  App.  iSS.  85  S.  W.  653. 
Switchman  not  negligent  as  matter  of  law 
when  he  was  struck  by  a  train  which  he 
supposed  would  slow  down  on  approaching 
him  according  to  the  usual  custom.  Graham 
V.  Minneapolis,  etc.,  R.  Co.  [Minn.]  103  N.  "W. 
714.  Plaintiff  had  right  to  rely  on  reason- 
able safety  of  platform  used  In  repairing 
scow,  and  was  not  negligent  in  using  it. 
Madden  v.  Hughes,  93  N.  T.  S.  S24.  Boiler- 
maker, killed  by  falling  casting,  was  not 
negligent  where  foreman  had  observed  pre- 
liminary Tvork  and  did  not  warn  him  of 
danger.  Faith  v.  New  York,  etc.,  R.  Co.,  109 
App.  Div.  222,  95  N.  T.  S.  774.  No  negligence 
on  part  of  servant  in  failing  to  take  precau- 
tions against  a  defective  shaft,  the  condition 
of  which  he  did  not  know.  Smith  v.  Minden 
Lumber  Co.,  114  La.  1035,  38  So.  821.  Plain- 
tiff held  not  negligent  In  using  scaffold, 
the  defects  not  being  obvious.  Neves  v. 
Green  [Mo.  App.]  86  S.  W.  508.  "Where 
folding  machine  had  been  repaired  on  em- 
ploye's complaint,  she  was  not  negligent 
in  supposing  it  w^ould  not  start  of  Itself, 
and  in  acting  on  that  theory.  O'Neil  v. 
Ginn  [Mass.]  74  N.  E.  668.  Clerk  who  leaned 
into  elevator  shaft  In  answer  to  employer's 
call,  and  to  get  Instructions  from  him.  It 
being  customary  to  talk  through  the  shaft, 
was  Justified  in  assuming  that  the  elevator 
would  not  be  moved  upon  her.  Guthrie  v. 
Carney,  27  Ky.  L.  R.  861,  86  S.  W.  1126. 
Where  a  workman.  In  the  discharge  of  his 
duty  has  placed  himself  In  a  position  of 
probable  danger,  and  where  he  has  a  right 
to  expect  a  warning  before  the  danger  be- 
comes actual,  and  he  is  injured  because  no 
warning  is  given,  whether  he  was  negligent 
cannot  be  decided  against  him  by  the  court. 
rCAgostino  v.  Pennsylvania  R.  Co.  [N.  J. 
Law]  60  A.  1113.  Failure  to  observe  the 
gradual  wearing  out  of  a  belt  and  a  tend- 
ency to  slip  off  its  pulley,  the  defect  not 
having  become  obvious,  was  not  contributory 
negligence.  Petrarca  v.  Quidnick  Mfg.  Co. 
[R.  I.]  61  A.  648.  Brakeman  who  fell  be- 
tween cars  which  were  suddenly  separated 
was  not  negligent  In  assuming  that  a  rule 
requiring  cars  to  be  coupled  when  left  on 
sidings  had  been  observed,  and  the  cars 
looked  as  though  they  were  coupled.  St. 
Louis  S.  "W.  R.  Co.  V.  Pope  [Tex.]  86  S.  W.  6. 
36.  Plaintiff  who  had  knowledge  of  an- 
other servant's  incompetency  had  no  right 
to  rely  on  a  presumption  that  platforms  set 
up    by    such    servant    were    properly    built. 


Adams  v.  McCormick  Harvesting  Co.,  110 
Mo.  App.  367,  86  S.'  W.  484.  Employe  who 
fell  through  unguarded  hoisting  shaft  in 
building  in  course  of  construction  cannot 
be  held  guilty  of  negligence  as  a  matter 
of  law,  merely  because  his  duties  had 
caused  him  to  visit  different  floors  of  the 
building  for  several  days.  Booney  v.  Brogan 
Const.  Co.,   107   App.    Div.   258,    95   N.   T.   S.   1. 

37.  Servant  may  believe  statement  of  boss 
that  place  of  work  is  safe.  Chicago,  W.  & 
V.  Coal  Co.  V.  Moran,  110  111.  App.  664. 
Where  superintendent  in  charge  ordered 
building  to  be  let  down  from  jack  screws 
on  a  pier,  and  assured  the  servant  so  or- 
dered that  the  pier  was  safe,  the  servant 
■was  not  negligent  in  doing  as  he  was  told. 
Nugent  V.  Cudahy  Packing  Co.,  126  Iowa, 
517,  108  N.  W.  442.  Where  a  hole  was  load- 
ed during  a  quarry  employe's  absence,  and 
on  his  return  he  asked  the  superintendent 
if  It  was  loaded,  and  was  told  it  was  not, 
the  employe  was  not  negligent  in  drilling 
in  the  hole,  since  he  had  a  right  to  rely 
on  the  superintendent's  assurance.  Lane 
Bros.  &  Co.  V.  Bott  [Va.]  52  S.  E.  258.  Fire- 
man held  not  negligent  in  using  step  on 
cab  which  engineer  had  said  he  would  have 
fixed.  Gulf,  etc.,  R.  Co.  v.  Garren  [Tex.  Civ. 
App.]   84  S.  W.  1096. 

38.  Brakeman  not  negligent  in  obeying 
order  to  catch  car  while  switching  where  a 
collision  Tvith  another  car  resulted.  Struble 
V.  Burlington,  etc.,  R.  Co.  [Iowa]  103  N.  W. 
142.  Evidence  sustained  finding  of  no  con- 
tributory negligence  where  employe  was 
obeying  foreman's  orders.  Barrett  v.  Rear- 
don  [Minn.]  104  N.  W.  309.  Engineer  direct- 
ed by  foreman  to  clean  appliance  for  hand- 
ling hot  pitch,  was  justified  In  relying  on 
presumption  that  it  was  safe  for  him  to 
proceed  as  directed.  Motzing  v.  Excelsior 
Brewing  Co.,  94  N.  Y.  S.  1118.  Member  of 
construction  crew  held  not  negligent  in  go- 
ing between  cars  to  couple  air  hose  without 
notice  to  train  crew  of  his  position,  when 
he  acted  under  orders  of  a  foreman  of  the 
crew.  Sorenson  v.  Oregon  Power  Co.  [Or.] 
82  P.  10.  To  recover  for  alleged  negligence 
in  ordering  plaintiff  into  a  place  of  danger, 
plaintiff  must  prove  by  a  preponderance  of 
evidence  that  he  was  acting  under  orders 
which  he  was  bound  to  obey,  that  his  super- 
ior knew  of  the  danger  and  that  he  did 
not,  and  that  he  was  exercising  due  care. 
Wiggins  Ferry  Co.  v.  Hill,   112   111.  App.  475. 

39.  Perry-Matthews-Buskirk  Stone  Co.  v. 
Speer  [Ind.  App.]  73  N.  E.  933.  Where  em- 
ploye was  assured  by  superintendent  that 
his  assistant  was  competent  and  relied  there- 
on, he  was  not  negligent  in  remaining  at 
work  unless  the  incompetency  of  the  servant 
and  the  danger  therefrom  were  such  that 
ah  ordinarily  prudent  man  would  not  have 
continued.  Bell-Coggeshall  Co.  v.  Lewis 
[Ky.]  89  S.  W.  135.  Employe  who,  at  fore- 
man's suggestion,  put  his  hand  in  a  box 
wherein  he  knew  a  screw  with  sharp  blades 
was  revolving,  kno'wing  also  that  his  hand 
was   liable  to  be   pushed   against   tha  knives 
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Disoledience  of  orders  or  rules.*" — Disobedience  or  nonobservance  of  orders, 
instructions,  or  warnings,''^  or  reasonable,*^  existing^  ^  rules,**  is  ordinarily  held  negli- 
gence and  will  defeat  a  recovery  if  an  injury  resulted  proximately  therefrom.*' 

Emergencies.*^ — One  esposed  to  sudden  and  unexpected  danger,  caused  by  negli- 
gence of  the  master,  is  not  responsible  for  an  error  of  judgment  in  attempting  to  es- 
cape.*'    Whether  one  .exposed  to  such  danger  used  due  care  is  a  question  of  fact.** 


by  cement  falling-  through  the  chute,  was 
neglig-ent.  Vaughn  v.  Glens  Falls  Portland 
Cement  Co.,  93  N.  T.  S.  979.  Where  an  em- 
ploye complained  that  an  appliance  was  de- 
fective and  the  superintendent  informed 
him  it  was  safe,  whether  he  was  negligent 
in  using  it  was  for  the  jury.  Keys  v.  Winns- 
boro  Granite  Co.  [S.  C]  51  S.  E.  549.  Where 
servant  objected  to  going  on  stone  pile  be- 
cause he  thought  it  unsafe,  and  foreman 
told  him  to  go  on  and  get  stone,  and  work- 
man did  so  and  was  injured,  whether  he 
was  guilty  of  contributory  negligence  in 
continuing  to  "work  Tvas  for  the  jury.  Schig- 
lizzo  V.  Dunn,  211  Pa.  253,  60  A.  724.  Where 
servant  complained  of  defective  roller,  and 
after  a  promise  to  repair  it  was  made  to 
him,  worked  10  days  before  he  was  injured, 
his  negligence  was  for  the  jury.  Shalgren 
v.  Red  Cliff  Lumber  Co.  [Minn.]  104  N.  W. 
531.  Whether  operator  of  machine  was  neg- 
ligent in  working  after  he  knew  treadle 
was  defective,  but  had  told  foreman  about 
it  and  had  adopted  expedient  to  lessen  dan- 
ger, was  for  jury.  Mueller  v.  La  Prelle  Shoe 
Co.,    109   Mo.   App.    506,    84    S.    W.    1010. 

40.  See  4  C.  L.  583. 

41.  Where  servant  failed  to  follow  warn- 
ing and  instruction  in  blasting  in  slate 
quarry,  he  was  guilty  of  negligence  and 
could  not  recover.  Brickson  v.  Monson  Con- 
sol.  Slate  Co.  [Me.]  60  A.  708.  Girl  who 
wore  hair  in  long  braid,  contrary  to  warn- 
ing notices  posted  In  factory,  could  not  re- 
cover for  injury  by  being  caught  by  hair  in 
a  machine.  Daniels  v.  New  England  Cotton 
Tarn  Co.  [Mass.]  74  N.  B.  332.  Plaintiff 
could  not  recover  for  alleged  negligence, 
consisting  in  improper  instruction  on  oper- 
ation of  machine,  where  the  evidence  show- 
ed that  the  accident  must  have  occurred  be- 
cause he  failed  to  follow  the  Instructions 
given.  Thayer  v.  Utica  Knitting  Co.  [N.  T.] 
75  N.  E.   577. 

42.  A  rule  pursuant  to  R.  S.  1901,  1219, 
§  31,  making  it  unlawful  for  miners  to 
violate  rules,  must  be  reasonable.  Junction 
Min.  Co.  V.  Ench,  111  111.  App.  346.  A  rule 
that  miners  should  never  leave  their  place 
of  work  is  unreasonable.  Id.  Leaving  the 
place  of  work  on  account  of  sickness  is 
not  a  willful  violation.     Id. 

43.  Where  evidence  tended  to  show  that 
rules  designed  for  protection  of  car  repair- 
ers had  been  habitually  disregarded,  wheth- 
er deceased  was  guilty  of  contributory  neg- 
ligence in  failing  to  display  a  signal  on 
cars  he  was  working  on,  was  for  jury. 
Merrill  v.  Oregon  Short  Line  R.  Co.  [Utah] 
81  P.   85. 

44.  Disobedience  of  rules  of  the  employer 
resulting  in  the  injury  is  generally  held 
to  constitute  contributory  negligence.  Tur- 
rittin  v.  Chicago,  etc.,  R.  Co.  [Minn.]  104 
N.  W.  225;  Biles  v.  Seaboard  Air  Line  R.  Co. 
[N.  C]  52  S.  B.  129.  If  employe  injured  by 
fall    of   elevator    was    using    it   at   the    time 


contrary  to  orders,  he  could  not  recover. 
Stewart  v.  Van  Deventer  Carpet  Co.,  138  N. 
C.  60,  50  S.  E.  562.  In  action  for  death  of 
engineer  caused  by  washout,  whether  he 
had  been  negligent  in  that  he  failed  to  take 
precautions  required  by  rules  in  case  of 
heavy  rains  was  for  the  jury.  Gulf,  etc.,  R. 
Co.  V.  Boyce  [Tex.  Civ.  App.]  13  Tex.  Ct. 
Rep.  153,  87  S.  W.  395.  Where  car  repairer 
was  at  work  under  a  car  without  having 
displayed  a  blue  signal  as  required  by  a 
rule  of  the  company  in  such  case,  there 
could  be  no  recovery  for  his  death  resulting, 
while  he  Tvas  so  engaged,  from  the  car  being 
pushed  by  others  which  were  being  switched. 
Canadian  Pac.  R.  Co.  v.  Elliott  [C.  C.  A.] 
137  P.  904.  When  conductor  in  charge  of 
train  which  became  stalled  on  a  grade  failed 
to  comply  with  rule  requiring  him  to  send 
back  a  flagman,  he  was  guilty  of  negligence 
and  there  could  be  no  recovery  for  his  death 
resulting  from  a  collision.  Burris  v.  Minne- 
apolis, etc.,  R.  Co.    [Minn.]   103  N.  W.  717. 

45.  A  warning  not  to  dig  ore  at  a  par- 
ticular place  in  the  pile  will  not  prevent  re- 
covery for  injury  from  falling  of  a  crust, 
when  the  employe  was  assisting  in  moving 
a  barrow  of  ore  along  a  track  at  a  different 
point.  Illinois  Steel  Co.  v.  Olste,  214  111. 
181,73  N.  E.  422.  Where  engineer  of  work  train 
took  water  on  the  main  track  on  the  time 
of  a  passenger  train,  in  violation  of  rules, 
he  was  not  negligent,  since  he  gave  notice 
by  sending  out  a  flagman  with  a  torpedo 
and  turning  the  switch  light.  Illinois  Cent. 
R.  Co.  V.  Stith's  Adm'x,  27  Ky.  L.  R.  596, 
85   S.  W.   1173. 

46.  See  4  C.  L.   583. 

47.  Pierson  Lumber  Co.  v.  Hart  [Ala.]  39 
So.  566.  Where  one  is  placed  in  a  place  of 
danger  through  the  master's  negligence,  he 
is  not  chargeable  with  contributory  negli- 
gence in  placing  himself  in  a  more  danger- 
ous position  in  an  endeavor  to  escape. 
Junction  Min.  Co.  v.  Ench,  111  111.  App.  346. 
Plaintiff  held  not  negligent  where,  to  avert  a 
threatened  collision,  he  attempted  to  reverse 
his  cars  according  to  his  foreman's  orders, 
and  then  Jumped  across  another  track,  where 
he  was  struck  by  another  train.  Western 
&  A.  R.  Co.  V.  Bryant  [Ga.]  51  S.  E.  20. 
Where  a  workman  in  a  tunnel  was  placed 
in  a  dangerous  place  by  the  master's  negli- 
gence, the  fact  that  he  jumped  the  wrong 
way  in  an  effort  to  escape  a  falling  rock 
did  not  show  contributory  negligence  as  a 
matter  of  law.  MoRae  v.  Brickson  [Cal. 
App.]  82  P.  209.  Employe  not  negligent  as 
a  matter  of  law  where,  knowing  that  a 
telephone  pole  was  about  to  fall,  and  hear- 
ing a  warning  by  his  foreman,  jumped  away 
and  was  injured,  though  he  would  not  have 
been  injured  had  he  remained  where  he  was. 
Sandquist  v.  Independent  Telephone  Co  38 
Wash.  313.  80  P.  539.  Where  the  injury  com- 
plained of  is  the  result  of  an  effort  to  es- 
cape a  sudden  and  impending  danger,  result- 
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Discovery  of  servoM-t's  peril;  intervening  negligence.*" — TJiough  a  servant  has 
been  guilty  of  negligence  in  pladng  himself  in  a  position  of  peril,  the  master  will  be 
liable  for  an  injury  resulting  from  a  want  of  ordinary  care  to  avoid  injury  to  him." 
The  doctrine  of  discovered  peril  has  no  application  where  the  person  causing  the 
injury  has  no  actual  knowledge  of  the  peril  of  the  person  injured  in  time  to  prevent 
the  injury  by  means  within  his  reach.^^ 

(§  3)  H.  Actions.  1.  In  general.^'' — Only  questions  of  procedure  peculiar 
to  actions  to  recover  for  personal  injuries  to  servants  are  here  treated.  The  general 
principles  which  govern  procedure  in  all  actions  of  this  nature  are  elsewhere  dis- 
cussed."' 

Notice  of  the  action  is  required  under  some  statutes.^* 

(§  3H)  2.  Parties. — The  law  as  to  parties  to  the  action  is  the  same  as  that 
applicable  to  other  actions  and  need  not  be  here  stated."^ 

(§  3H)  3.  Pleading  and  issues.  The  complaint  or  petition^^  must  show  the 
existence  of  the  relation  of  master  and  servant,"^  and  the  existence  and  breach  of  a 
duty  owed  by  the  master  to  the  servant  at  the  time  of  the  injury  alleged.^*    A  mere 


ing  from  negligence  of  the  master,  the  fact 
that  the  person  Injured  might  have  escaped 
by  pursuing  some  other  available  course  is 
not  alone  proof  of  contributory  negligence. 
Dolson  V.  Dunham  [Minn.]  104  N.  W.  964. 
The  fact  that  a  brakeman  might  have  used 
a  safer  method  of  coupling  cars  than  he  did 
use  did  not  make  him  negligent  as  a  matter 
of  law,  where  he  was  acting  in  an  emergency 
which  he  had  not  anticipated.  Chicago  &  A.  R. 
Co.  V.  Walters,  217  111.   87,  75  N.  B.  441. 

48.  "Whether  one  exposed  to  sudden  dan- 
ger exercised  that  degree  of  care  that  a 
prudent  and  reasonable  man  Trould  exercise 
under  like  circumstances.  Pierson  Lumber 
Co.  V.  Hart  [Ala.]  39  So.  566.  The  degree  of 
care  required  depends  upon  circumstances. 
Lee  V.  St.  Louis,  etc.,  R.  Co.  [Mo.  App.]  87 
S.   W.    12. 

49.  See  4  C.  L.  584. 

50.  Master  liable  if  he  knew  or  ought  to 
have  known  of  servant's  peril  and  negligent- 
ly injured  him.  Dean  v.  Oregon  R.  &  Nav. 
Co.,  38  Wash.  565,  80  P.  842.  Evidence  held 
insufficient  to  show  wanton  negligence  of 
engineer  and  firemen  on  switch  engine  after 
discovering  brakeman's  dangerous  position, 
and  hence  an  instruction  on  that  theory  was 
error.  McGillis  v.  Duluth  &  N.  M.  R.  Co. 
[Minn.]   104  N.  W.  231. 

51.  Cardwell  v.  Gulf,  etc.,  R.  Co.  [Tex. 
Civ.  App.]  13  Tex.  Ct.  Rep.  458,  88  S.  W.  422. 
Though  a  locomotive  engineer  knew  the  con- 
ductor was  riding  on  the  pilot  of  the  engine, 
he  was  not  bound  to  anticipate  an  injury  by 
his  falling  off  while  the  train  was  being 
operated  in  the  usual  way,  since  he  had  the 
right  to  assume  that  the  conductor  knew 
the  danger  of  his  position  and  would  act 
accordingly.  Cardwell  v.  Gulf,  etc.,  R.  Co. 
[Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  458,  88  S. 
W.  422.  Where  employe  voluntarily  rode  on 
engine  pilot  and  was  injured  in  getting  off, 
the  mere  fact  that  the  engineer  saw  him  get- 
ting off  and  then  tried  to  stop  the  train  did 
not  raise  the  issue  of  discovered  peril. 
Burns  v.  Chronister  Lumber  Co.  [Tex.  Civ. 
App.]  87  S.  W.  163.  Whether  engineer  of 
standing  train  could  have  moved  it  so  as 
to  prevent  a  collision,  after  notice  of  the 
coming  of  another  train,  was  for  jury.     Nor- 


folk &  W.  R.  Co.  V.  Spencer's  Adm'x  [Va.] 
52  S.  E.  310.  No  recovery  on  theory  of 
negligence  after  discovery  of  peril  where 
brakeman,  off  duty  at  night,  tried  to  board 
switch  engine  coming  toward  him.  Wise 
Terminal  Co.  v.  McCormick  [Va.]  51  S.  E. 
731. 

52.  See  4  C.  L.  584. 

53.  See  Damages,  5  C.  L.  904;  Evidence, 
5  C.  L.  1301;  Parties.  4  C.  L.  888;  Pleading. 
4  C.  L.  980;  Instructions,  6  C.  L.  43;  Trial, 
4  C.  L.  1708;  Verdicts  and  Findings,  4  C.  L. 
1803;  Venue  and  Place  of  Trial,  4  C.  L.  1797; 
etc. 

54.  No  notice  of  action  for  wrongful 
death,  under  Code  Civ.  Proc.  §  1902,  is  re- 
quired, and  though  a  complaint  under  that 
act  alleges  the  giving  of  the  notice  required 
by  the  employer's  liability  act,  proof  of  such 
notice  is  not  required  to  warrant  a  recov- 
ery. Holm  V.  Empire.  Hardware  Co.,  102 
App.  Div.  505,  92  N.  T.  S.  914.  Notice  by 
administratrix  of  deceased  employe,  more 
than  60  days  after  her  appointment,  is  in- 
sufficient under  Laws  1902,  p.  1748,  c.  600,  §  2. 
Id.  Notice  of  injury  held  insufficient  where 
the  first  name  of  the  person  injured  was  in- 
correct, and  the  notice  stated  that  the  al- 
leged defective  machine  was  "all  out  of 
plumb"  of  which  there  was  no  proof,  and 
no  attempt  was  made  to  prove  that  de- 
fendant was  not  misled  by  the  notice. 
Hughes  V.  Russell,  93  N.  T.  S.  307.  Notice 
held  insufficient  because  not  showing  with 
certainty  the  place  and  cause  of  injury.  Mil- 
ler V.  Salvay  Process  Co.,  109  App.  Div.  135, 
95  N.  T.  S.   1020. 

55.  See  Parties,  4  C.  L.  888;  Death  by 
Wrongful  Act,   5  C.   L.    945. 

56.  See  4  C.  L.  585;  also  Pleading,  4  C.  L. 
980. 

57.  Allegation  that  plaintiff  was  employ- 
ed as  boss  or  foreman  sufficiently  alleged  the 
nature  of  the  employment.  Pierson  Lumber 
Co.   V.   Hart    [Ala.]    39    So.    566. 

58.  Complaint  held  not  to  show  a  breach 
•of  duty  by  one  of  two  defendants  sued. 
Jones  V.  Klawiter,  110  111.  App.  31.  Com- 
plaint which  failed  to  allege  existence  of 
relation  of  master  and  servant,  or  facts 
showing   that   defendant   owed   plaintiff   any 
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allegation  of  duty  is  insufficient.  'Facts  showing  a  duty  to  exist  must  be  pleaded.^® 
Allegations  of  negligence  must  be  sufficiently  certain  and  specific  to  inform  the  de- 
fendant of  the  nature  of  plaintiff's  claim/"  though  a  general  averment  of  negli- 
gence is  sufficient,  on  demurrer,  if  the  facts  alleged  disclose  a  legal  duty  and  a 
violation  thereof. ^^  Knowledge  of  a  defective  or  dangerous  condition  by  the  master 
must  be  made  to  appear."^    A  complaint  is  demurrable  if  it  shows  on  its  face  that 


duty  held  insufBcient.  Walton  v.  Lindsay 
Lumber  Co.  [Ala.]  39  So.  670.  Complaint 
insufficient  to  cliarge  breach  of  duty  to 
warn  and  instruct,  when  it  merely  alleged 
that  plaintiff  was  14  years  of  age,  and  fail- 
ed to  allege  facts  showing  he  was  ignorant 
or  inexperienced.  La  Porte  Carriage  Co.  v. 
Sullender  [Ind.]  75  N.  E.  277.  Complaint 
demurrable  because  not  showing  that  plain- 
tiff was  required  by  his  duties  to  be  near 
a  pile  of  wares  which  fell  on  him.  South 
Bend  Chilled  Plow  Co.  v.  Cissne  [Ind.  App.] 
74  N.  E.  282.  In  action  for  injury  to  press- 
man, complaint  held  to  show  that  plaintiff's 
duties  while  trying  to  discover  defect  re- 
quired him  to  be  in  a  pit  under  the  press 
where  he  was  when  injured.  Newport  News 
Pub.  Co.  V.  Beaumelster  [Va.]  52  S.  E.  627. 
Complaint  alleging  use  of  defective  and  rot- 
ten rope  sling  for  loading  lumber  into  ves- 
sel, held  to  state  a  breach  of  duty  by  de- 
fendant, though  it  also  erroneously  alleg- 
ed that  defendant  owed  plaintiff  the  duty  of 
furnishing  the  best  and  safest  slings  avail- 
able. Henne  v.  Steeb  Shipping  Co.,  37  Wash. 
331,   79   P.    938. 

59.  Allegations  sufficient,  after  verdict,  to 
show  relation  of  master  and  servant  existed. 
Sargent  Co.  v.  Baublis,  215  111.  428,  74  N.  E. 
455.  It  need  not  be  alleged  that  a  certain 
act  or  line  of  conduct  was  a  duty  imposed 
on  the  master  by  law.  The  legal  duty  is 
implied  if  the  required  facts  are  stated.  Chi- 
cago, etc.,  H.  Co.  v.  Barnes  [Ind.]  7S  N.  E. 
91. 

60.  In  an  action  based  on  an  injury  to 
plaintiff's  hand,  caught  in  rollers  of  a  ma- 
chine, complaint  held  to  sufficiently  allege 
the  respect  in  which  the  machine  was  de- 
fective, in  what  particulars  defendant  had 
failed  to  exercise  reasonable  care  in  putting 
plaintiff  to  work  upon  it  (failure  to  in- 
struct), and  that  negligence  alleged  caused 
the  injury.  Anderson  v.  U.  S.  Rubber  Co. 
[Conn.]    60    A.    1057.     An    allegation    that    in 

"  making  a  coupling  the  engine  ran  from 
10  to  15  miles  an  hour,  and  just  before 
hitting  the  cab  stopped  abruptly,  causing 
plaintiff  to  fall  and  to  receive  hiis  Injury, 
stated  a  cause  of  injury  as  against  a  gen- 
eral demurrer.  Louisville  &  N.  R.  Co.  v. 
Hairston  [Ga.]  50  S.  E.  120.  Complaint  char- 
ging negligence  in  failure  to  properly  sup- 
port mine  roof,  held  sufficiently  definite  and 
certain.  Diamond  Block  Coal  Co.  v.  Cuth- 
bertson  [Ind.]  73  N.  E.  818.  Complaint  held 
sufficient  to  charge  defendant  with  negli- 
gence in  using  a  defective  guy  on  a  derrick, 
which  caused  a  stone  to  be  rolled  from  a 
dump  car  on  to  decedent,  who  was  pushing 
the  car.  Consolidated  Stone  Co.  v.  Staggs 
[Ind.]  73  N.  B.  695.  Complaint  alleging  in- 
experience and  ignorance  of  danger,  and 
that  servant  was  assured  of  safety  by  the 
master,  and  was  injured  in  consequence 
of  the  master's  negligence,  held  sufficient. 
Fletcher  Bros.  Co.  v.  Hyde  [Ind.  App.]   75  N. 


E.  9.  Complaint  alleging  negligence  in  leav- 
ing switch  open,  resulting  in  engineer's 
death,  held  sufficiently  specific  as  to  defects 
charged.  Cleveland,  etc.,  R.  Co.  v.  Snow, 
[Ind.  App.]  74  N.  B.  908.  In  action  based 
on  injuries  from  defective  machinery,  com- 
plaint held,  after  verdict,  to  sufficiently  al- 
lege the  nature  of  the  defect.  Sargent  Co 
V.  Baublis,  215  111.  428,  74  N.  B.  455.  A 
charge  that  a  bolt  was  not  inspected  does 
not  alone  charge  negligence,  when  it  is 
not  alleged  that  the  bolt  was  defective. 
Purber  v.  Kansas  City  Bolt  &  Nut  Co.,  185 
Mo.  301,  84  S.  W.  890.  Petition  for  injuries 
to  brakeman  not  defective  for  failure  to 
give  name  of  conductor  or  number  or  de- 
scription of  car.  Texas  Cent.  R.  Co.  v 
Powell  [Tex.  Civ.  App.]  86  S.  W.  21.  A 
declaration  setting  up  several  acts  of  negli- 
gence, and  alleging  that  each  was  the  proxi- 
mate cause  of  the  Injury,  is  not  demurrable, 
but  defendant  may,  under  Va.  Code  1904,  § 
3249,  have  the  declaration  made  more  spe- 
cific. Pocahontas  Collieries  Co.  v.  Rukas' 
Adm'r  [Va.]  '  51  S.  E.  449.  Complaint  alleg- 
ing that  a  saw  was  defective,  that  plaintiff 
complained  and  defendant  promised  to  repair 
it.  and  that  plaintiff  was  thereafter  injured 
before  repairs  were  made,  held  to  allege 
negligence  with  sufficient  certainty  Vir- 
ginia &  N.  C.  Wheel  Co.  v.  Harris,  103  Va. 
708,  49  S.  B.  991.  Complaint  charging  negli- 
gence in  the  employment  and  retention  of  an 
incompetent  engineer,  and  setting  up  two 
prior  occasions  when  he  had  been  negligent 
held  sufficient  against  demurrer.  Conover  v' 
Neher-Ross  Co.,  38  Wash.  172,  80  P.  281 
„„^\\  Chicago,  etc.,  R.  Co.  v.  Barnes  [Ind.] 
73  N.  E.  91.  General  allegation  of  negli- 
gence Is  sufficient  to  withstand  demurrer  for 
want  of  facts.  Remedy  is  by  motion  to 
make  more  speoiflc,  if  more  facts  are  desir- 
ed.    Nickey  v.   Steuder    [Ind.]    73   N    E     117 

62.  When  a  recovery  is  sought  for  alleg- 
ed negligence  in  providing  a  safe  place, 
knowledge  of  the  defect  by  the  master  must 
be  alleged.  Acme  Bedford  Stone  Co.  v.  Mc- 
Phetndge  [Ind.  App.]  73  N.  E.  838.  Com- 
plaint based  on  failure  to  repair  held  insuf- 
ficient, because  not  directly  alleging  that 
master  had  notice  of  the  defect,  nor  setting 
up  necessary  facts  to  show  constructive  no- 
tice. Malott  V.  Sample  [Ind.]  74  N  E  245 
Where  the  action  Is  based  on  a  defective  ap- 
pliance, knowledge  of  the  defect  by  the 
master  must  be  alleged.  Mueller  v  La 
fL^l^  ^^°^  ^°-  "^  ^°-  App-  506,  84  S  W 
t!i»;i,  "',^'^'"*  '"  ^'="°"  *°'-  injuries  to 
telephone  Imeman,  who  fell  from  cross  arm 
of  pole,  which  alleged  that  he  carefully  ex- 
amined the  cross  arm  and  discovered  no  de- 
fect, the  cross  arm  being  painted,  but  which 
did  not  allege  that  defendant  knew  of  the 
defect  but  only  that  it  ought  to  ha^;  known 
It,  was  insufficient.  Southern  Bell  Teler?  .S 
Tel.   Co.  V.   Starnes    [Ga.]    50   BE    343 

Contra:     Where  the  declaration  "alleges  in- 
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the  servant  assumed  the  risk'^  or  was  guilty  of  contributory  negligence/*  or  that  the 
act  of  a  fellow-servant  caused  the  injury.*^  There  is  a  conflict  as  to  the  necessity 
of  positive  averments  of  want  of  contributory  negligence^"  and  nonassumption  of 
risk.  Thus,  in  some  states,  an  allegation  by  plaintiff  of  want  of  knowledge  of  a 
defect  causing  the  injury  is  unnecessary;'^  in  others,  such  an  allegation  is  essen- 
tial."' A  general  allegation  of  lack  of  knowledge  by  plaintiff  includes  constructive 
as  well  as  actual  notice."^  An  allegation  that  plaintifE  was  ignorant  of  the  danger 
is  unavailing,  where  the  facts  alleged  show  that  he  must  have  known  the  danger.'" 
It  must  appear  from  the  pleading  that  the  negligence  alleged  was  the  proximate 
cause  of  the  injury.''^  An  allegation  that  plaintiff  was  placed  in  a  position  of  peril 
is  sufficient  without  alleging  the  facts  causing  the  peril.'^ 


jury  by  reason  of  the  failure  of  the  master 
to  provide  a  safe  place,  it  need  not  be  al- 
leged that  the  master  knew  the  place  of 
work  was  unsafe.  Owens  v.  Lehigh  Valley 
Coal  Co.,   115  111.  App.   142. 

63.  Chicago,  etc.,  R.  Co.  v.  Barnes  [Ind.] 
73  N.  B.  91.  A  complaint  which  alleged  that 
plaintifE  had  no  knowledge  or  opportunity 
of  learning  of  the  capacity  of  a  hand  car  did 
not  show  as  a  matter  of  law  that  he  assum- 
ed the  risk  of  riding  on  a  car  on  which  ten 
men  were  riding.  Anderson  v.  Great  North- 
ern R.  Co.  [Minn.]  103  N.  "W.  1021.  Complaint 
alleging  that  a  mangle  operator  was  injur- 
ed by  reason  of  a  defective  plank  on  which 
she  was  required  to  stand,  and  which  caus- 
ed her  to  slip,  and  fall  on  the  mangle,  held 
not  objectionable,  after  verdict,  as  showing 
an  assumption  of  the  risk.  Busch  v.  Robin- 
son [Or.]   81  P.  237. 

64.  Complaint  alleging  Injury  by  fall  of 
piece  of  iron  because  appliance  used  to  han- 
dle It  was  insufficient,  held  not  to  disclose 
contributory  negligence.  Moseley  v.  Scho- 
field  Sons  Co.  [Ga.]  51  S.  B.  309.  Allega- 
tions of  complaint  sufficient  to  show  brake- 
man,  struck  by  cars  -while  switching,  was  in 
the  exercise  of  due  care.  Pope  v.  Great 
Northern  R.  Co.  [Minn.]  103  N.  W.  331. 

65.  Complaint  alleging  an  Injury  due  to 
the  wagon,  in  which  plaintiff  was  riding  at 
the  direction  of  defendants,  falling  into  an 
excavation'  left  unguarded  by  defendants, 
held  Insufficient  because  not  showing  that 
the  driver  was  not  plaintiff's  fellow-servant, 
nor  that  the  driver  did  not  know  of  the 
existence  of  the  excavation.  Marker  v. 
Mishawaka  [Ind.  App.]   74  N.   E.   19. 

66.  ITnder  a  common-law  count  plaintifE 
must  allege  and  prove  freedom  from  con- 
tributory negligence.  Junction  Min.  Co.  v. 
Ench,  111  111.  App.  346.  Plaintllf  need  not 
allege  want  of  contributory  negrligence. 
Newport  News  Pub.  Co.  v.  Beaumeister  [Va.] 
62  S.  B.  627. 

er.  In  Missouri  a  plaintiff  need  not  allege 
that  the  defect  complained  of  was  unknown 
to  him.  Adams  v.  McCormick  Harvesting 
Mach.    Co.,     110   Mo.   App.    367,    86   S.    W.   484. 

68.  Want  of  knowledge  of  defect  in  place 
must  be  alleged.  Acme  Bedford  Stone  Co.  v. 
McPhetridge  [Ind.  App.]  73  N.  B.  838.  Com- 
plaint not  alleging  Ignorance  of  unsafe  con- 
dition of  switch  tracks,  held  defective.  Chi- 
cago, etc.,  B.  Co.  V.  Barnes  [Ind.]  73  N.  E.  91. 
Ignorance  of  defects  must  be  alleged  in  or- 
der to  negative  assumption  of  risk.  Com- 
plaint held   sufficient.     Diamond   Block  Coal 


Co.  v.  Cuthbertson  [Ind.]  73  N.  B.  818.  An 
allegation  that  plaintiff  believed  a  place 
would  be  safe  is  not  equivalent  to  an  alle- 
gation of  want  of  knowledge  of  a  defect. 
Acme  Bedford  Stone  Co.  v.  McPhetridge  [Ind. 
App.]  73  N.  B.  838.  Complaint  held  sufficient 
to  negative  knowledge  and  assumption  of 
risk  of  defective  derrick  and  guy.  Consoli- 
dated Stone  Co.  v.  Staggs  [Ind.]  73  N.  E.  695. 
Where  employe  ■was  struck  by  train  as  he 
was  alighting  from  another,  an  allegation 
that  deceased  did  not  know  the  train  which 
hit  him  was  approaching  was  sufficient  to 
negative  knowledge  of  danger.  Baltimore, 
etc.,  R.  Co.  V.  Clapp  [Ind.  App.]  74  N.  E.  267. 
Servant  suing  for  injuries  received  while  at 
work  in  a  pit  under  the  track  must  allege 
and  prove  want  of  knowledge  of  facts  which 
rendered  the  place  dangerous.  Chicago  & 
A.  R.  Co.  V.  Bell,  111  111.  App.  280.  Plaintiff 
must  allege  and  prove  that  he  was  not  aware 
of  the  danger.  Willie  v.  East  Tennessee 
Coal  Co.,  27  Ky.  L.  R.  335,  84  S.  W.  1166. 

69.  In  action  for  Injuries  due  to  use  of  de- 
fective STvIvel  used  to  tighten  cable,  allega- 
tion that  plaintiff  "had  no  knowledge  what- 
ever of  said  defects,  cracks,  or  the  old  and 
worn  condition  of  said  swivel,"  held  suf- 
ficient. George  Doyle  &  Co.  v.  Hawkins,  34 
Ind.  App.  514,  73  N.  B.  200.  An  allegation  of 
want  of  knowledge  of  defective  condition  of 
mine  roof  held  to  negative  not  only  actual 
but  Implied  or  constructive  notice  or  knowl- 
edge of  such  condition.  Diamond  Block  Coal 
Co.  V.  Cuthbertson, [Ind.]    73   N.   B.    818. 

70.  Shaver  v.  Home  Tel.  Co.  [Ind.  App.] 
75   N.   B.   288. 

71.  La  Porte  Carriage  Co.  v.  Sullender 
[Ind.]  75  N.  E.  277.  Complaint  must  show 
causal  connection  by  direct  averment  of 
facts.  South  Bend  Chilled  Plow  Co.  v.  Cissne 
[Ind.  App.]  74  N.  B.  282.  Complaint  which 
failed  to  show  alleged  defective  condition 
was  caused  by  defendant's  negligence,  held 
insufficient.  Walton  v.  Lindsay  Lumber  Co. 
[Ala.]  39  So.  670.  Complaint  alleging  in 
substance  that  a  scaffold  furnished  was  de- 
fective, that  it  collapsed  while  being  used  by 
plaintiff,  he  being  in  the  exercise  of  due  care, 
held  sufficient  after  verdict,  no  demurrer  be- 
ing Interposed,  though  it  contained  no  spe- 
cIBc  averment  that  the  scaffold  collapsed  be- 
cause of  its  defective  condition.  Illinois 
Terre  Cotta  Lumber  Co.  v.  Hanley,  214  111. 
243,  73  N.  373.  Complaint  in  action  for  death 
of  mine  watchman,  who  was  shot  and  killed 
by  convict  miner,  alleging  negligence  in  that 
convict  was  allowed  to  carry  a  pistol  and 
allowed  to  escape,   held  not  to   show  negll- 
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Pleading  statutory  causes  of  action.''^ — A  party  who  relies  on  a  statutory  cause 
of  action  must  by  positive  and  direct  averments  of  facts  show  that  the  action  falls 
within  the  particular  statutory  provision  upon  which  he  relies.'*  If  from  the  gen- 
eral averments  of  a  complaint  it  clearly  appears  that  it  counts  upon  a  statute,  it  need 
not  specifically  refer  thereto  in  order  to  state  a  cause  of  action  thereunder.'^  If 
a  complaint  states  both  a  statutory  and  common-law  cause  of  action,  plaintiff  may 
recover  upon  either  and  cannot  be  compelled  to  elect  before  trial.''  Where  the 
statutory  notice  is  alleged,  but  the  caiise  of  action  stated  is  one  at  common  law  and 
not  under  the  statute,  the  allegation  of  notice  may  be  regarded  as  surplusage." 
Other  decisions  as  to  pleadings  in  actions  brought  under  statutes  are  treated  in 
the  note.'* 

The  answer.''^ — ^The  defenses  of  contributory  negligence*"*  and  assumption  of 


gence  of  defendant  to  be  the  proximate  cause 
of  death  of  watchman,  an  independent  cause 
having-  intervened.  Thomas  v.  Sloss-SheflSeld 
Steel  &  Iron  Co.  [Ala.] ,  39  So.  715. 

72.  Pierson  Lumber  Co.  v.  Hart  [Ala.]  39 
So.  566. 

73.  See  4  C.  L.  589. 

74.  Complaint  held  not  to  shOTV  cause  of 
action  under  any  provision  of  Burns'  Ann.  St. 
1901,  §  7083.  Chicago,  etc.,  R.  Co.  v.  Barnes 
[Ind.]  73  N.  E.  91.  A  party  who  seeks  to 
maintain  an  action  under  a  statute  must 
state  or  allege  specifically  and  fully  every 
act  requisite  to  bring  his  cause  of  action 
within  the  provisions  of  the  statute  on  which 
he  relies.  No  omission  in  this  respect  will 
be  supplied  by  intendment.  La  Porte  Car- 
riage   Co.    v.    Sullender    [Ind.]    75    N.    E.    277, 

75.  Complaint  alleging  negligence  in  fail- 
ing to  guard  a  ripsaw  held  to  state  a  cause 
of  action,  under  Burns'  Ann.  St.  1901,  § 
70871,  requiring  machinery  and  appliances  to 
be  guarded,  and  not  to  be  based  on  the  com- 
mon law.  Nickey  v.  Dougan,  34  Ind.  App.  601, 
73  N.  E.  288.  Complaint  alleging  that  ma- 
chine was  dangerous  because  knives  were 
left  unguarded,  that  it  "was  practicable  to 
guard  them,  and  that  defendant  negligently 
failed    to    do    so,    and    that    such    negligence 

"  caused  plaintiff's  injury,  states  cause  of  ac- 
tion under  Burns'  Ann.  St.  1901,  §  70871,  and 
not  at  common  la"w.  Huey  Co.  v.  Johnston 
[Ind.]  73  N.  E.  996. 

76.  77.  Kleps  v.  Bristol  Mfg.  Co.,  107  App. 
Div.    488,    95   N.   T.    S.    337. 

78.  Alabama:  Complaint  under  Code 
1896,  §  1749,  subsec.  5,  defective  because  it 
did  not  allege  that  the  person  charged  with 
negligence  "was  in  charge  of  an  engine  on  a 
railroad.  Tennessee  Coal,  Iron  &  R.  Co.  v. 
Bridges  [Ala.]  39  So.  902.  Count  held  in- 
sufficient because  not  showing  that  engine 
was  on  any  track.  Id.  A  count  drawn  un- 
der the  mines  law  (Code  1896,  p.  565,  c.  43) 
following  substantially  the  language  of  the 
statute,  and  alleging  that  a  mine  roof  was 
defective  and  that  a  part  of  it  fell,  as  a 
proximate  result  of  which  plaintiff  was  in- 
jured while  in  a  place  where  he  had  a  right 
to  be,  is  sufficient.  Tutwiler  Coal,  Coke  & 
Iron    Co.    v.    Parrington    [Ala.]    39    So.    898. 

Indiana:  A  complaint  alleging  that  a 
shaft  was  left  unguarded  does  not  charge 
negligence  under  Burns'  Ann.  St.  1901,  § 
70811,  unless  the  necessity  of  guarding  It 
in  order  to  protect  the  workmen  is  shown. 
Robertson  v.  Ford  [Ind.]  74  N.  E.  1.  A  com- 
plaint under  Burns'  Ann.  St.  1901,  §  70871,  al- 


leging a  failure  to  guard  an  emery  belt,  held 
insufficient  because  not  showing  that  such 
belt  could  be  properly  guarded  without 
rendering  it  useless.  La  Porte  Carriage  Co. 
v.  Sullender  [Ind.]  75  N.  B.  277.  Complaint 
based  on  failure  to  guard  ripsaw  as  requir- 
ed by  Burns'  Ann.  St.  1901,  §  7087i,  need  not 
allege  that  plaintiff  did  not  know  that  saw 
was  unguarded,  or  that  he  did  not  see  and 
comprehend  such  danger  as  arose  from  its 
condition.  Nickey  v.  Dougan,  34  Ind.  App. 
601,  73  N.  E.  288.  Pleading  held  to  allege 
sufficiently  that  plaintiff  was  injured  through 
negligence  of  a  person  in  the  service  of  de- 
fendant to  whose  orders  to  make  certain 
repairs  plaintiff  was  bound  to,  and  did,  con- 
form, and  to  state  cause  of  action  under 
Burns'  Ann.  St.  1901,  §  7083.  subd.  2.  Acme 
Bedford  Stone  Co.  v.  McPhetridge  [Ind.  App.] 
73  N.  B.  838.  Complaint  held  to  allege  suf- 
ficiently that  Injury  complained  of  was  caus- 
ed by  negligence  of  a  person  in  defendant's 
service,  to  whose  order  plaintiff  was  bound 
to  and  did  conform,  though  it  did  not  allege 
that  such  person  knew  of  plaintiff's  presence 
in  the  place  where  he  was  injured,  such 
knowledge  being  implied  from  the  giving  of 
the  order.  Clear  Creek  Stone  Co.  v.  Car- 
michael  [Ind.  App.]  73  N.  E.  935.  Complaint 
insufficient  under  Burns'  Ann.  St.  1901,  § 
7087b,  prohibiting  employment  of  children 
under  14,  etc.,  which  alleges  that  plaintiff 
was  14,  but  fails  to  allege  that  defendant  did 
not  keep  a  register  or  obtain  an  affidavit 
as  required  by  the  act.  La  Porte  Carriage 
Co.  V.   Sullender    [Ind.]    75  N.   E.   277. 

MaNHachnsetts:  Complaint  founded  on 
Rev.  Laws.  c.  106,  §  71,  cl.  1,  requiring  ways, 
works  and  machinery  to  be  kept  in  order' 
held  not  to  charge  negligence  in  allowing 
elevator  gate  to  get  out  of  repair.  Hill  v. 
Iver  Johnson  Sporting  Goods  Co.  [Mass.]  74 
N.  E.  303.  A  count  alleging  negligence  of  a 
superintendent,  under  Rev.  Laws,  c.  106,  §  71 
cl.  2,  is  improperly  joined  with  a  count  al- 
leging a  defect  in  ways,  works,  or  machin- 
ery, under  §  71,  cl,  1.  Hyde  v.  Booth 
[Mass.]    74   N.   E.    337. 

WiHconsln:  Complaint  held  to  state  cause 
of  action  under  Wisconsin  fellow-servant 
statute,  where  injury  to  brakeman,  who  had 
fallen  on  the  track  while  engaged  in  switch- 
ing operations,  was  alleged  to  have  been 
caused  by  foreman's  negligence  in  failing 
to  stop  cars  before  they  struck  him  Pope 
v.  Great  Northern  R,   Co.    [Minn.]    103  N.  W. 

79.     See  4  C.  L.  588. 
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risk*^  must  be  specially  pleaded.  A  plea  of  contributory  negligence  may  be  suffi- 
cient though  it  does  not  expressly  admit  that  defendant  was  negligent.'^  But  such 
a  plea  is  insufficient  unless  the  facts  claimed  to  constitute  contributory  negligence 
are  set  out.^^  A  plea  that  the  risk  arising  from  a  defect  was  assumed  must  allege 
that  the  servant  was  warned  or  that  the  danger  was  open  and  obvious.** 

Issv^Sj  proof,  and  variance.^^ — Negligence  must  be  proved  as  alleged.*'  There 
can  be  no  recovery  for  negligence  other  than  that  alleged,'^  and  proof  of  negli- 
gence not  alleged  is  inadmissible.**     If  several  acts  of  negligence  are  sufficiently  a]^ 


80.  Laws  1887,  p.  81,  c.  33,  requires  de- 
fendant to  plead  and  prove  contributory 
negligence.  Where  there  is  no  such  plea, 
and  a  prima  facie  case  of  negligence  of 
defendant,  the  case  should  go  to  the  jury. 
Stewart  v.  Raleigh  &  A.  Air  Line  R.  Co., 
137  N.  C.  687,  50  S.  E.  312.  In  an  action  for 
injuries  alleged  to  have  been  caused  by  in- 
competency of  a  servant,  the  defense  that 
plaintiff  knew  of  such  incompetency,  and 
was  negligent  in  remaining  in  the  service 
in  view  of  such  knowledge,  must  be  special- 
ly pleaded.  Adams  v.  McCormick  Harvest- 
ing Co.,    110   Mo.   App.   367,   86   S.  W.  484. 

81.  Issue  of  assumption  of  risk  held  suf- 
flciently  raised  by  answer  so  that  it  was 
properly  submitted  to  jury.  Charping  v. 
Toxaway  Mills,  70  S.  C.  470,  50  S.  E.  186.  A 
plea  that  plaintiff  knew  that  unusual  and 
heavy  rains  had  rendered  roadbed  defective, 
so  that  it  might  become  dangerous,  notwith- 
standing defendant's  care,  and  that  plain- 
tiff's injury  was  a  risk  which  he  voluntarily 
assumed,  held  sufficient  to  raise  the  issue 
of  assumption  of  risk.  Price  v.  St.  Louis  S. 
"W.  R.  Co.    [Tex.  Civ.  App.]    85  S.  W.  858. 

82.  Plea  sufficient  which  alleged  that 
servant  negligently  placed  too  great  a 
"weight  on  a  certain  crossbeam  of  a  scaffold, 
since  there  was  a  sufficient  implied  admis- 
sion of  weakness  of  the  crossbeam.  Charp- 
ing V.  Toxaway  Mills,  70  S.  C.  470,  50  S. 
E.  186. 

83.  Plea  of  contributory  negligence  in- 
sufficient in  action  for  death  of  engineer  by 
running  Into  washout.  Western '  R.  Co.  v. 
Russell   [Ala.]    39  So.   311. 

84.  Plea  of  assumption  of  risk  insufficient 
in  action  for  death  of  engineer  by  running 
into  washout.  Western  R.  Co.  v.  Russell 
[Ala.]  39  So.  311.  Plea  insufficient  because 
not  alleging  that  defect  was  known  or 
obvious.  Pierson  Lumber  Co.  v.  Hart  [Ala.] 
39  So.  566. 

85.  See  4  C.  L.  588. 

86.  Where  complaint  charges  defects  in 
machinery  and  that  defendant  had  nptice 
thereof,  proof  that  saws  wobbled,  without 
proof  of  knowledge  thereof  by  defendant,  is 
insufficient.  Tates  v.  Huntsville  Hoop  & 
"Heading  Co.  [Ala.]  39  So.  647.  No  recovery 
could  be  based  on  an  allegation  of  failure  to 
provide  a  safe  place  where  the  entire  com- 
plaint showed  that  the  injury  was  caused 
by  a  defective  appliance.  Moseley  v.  Scho- 
field  Sons  Co.  [Ga.]  51  S.  E.  309.  While  in- 
jury in  loading  trucks  is  alleged  and  the 
proof  shows  injury  in  loading  wheels  of 
truck,  the  variance  Is  not  fatal.  Roundtree 
V.  Charleston  &  W.  C.  R.  Co.  [S.  C]  52  S.  E. 
■231.  Complaint  in  action  for  injuries  caus- 
ed   by   fall    of   scaffold    construed    and    held 

"that  gravamen  of  cause  stated  was  not  the 
.partial  driving  of  nails  in  a  brace;  hence,  re- 


covery possible,  though  that  fact  was  not 
proved.  Neves  v.  Green,  111  Mo.  App.  634, 
86  S.  W.  508.  Where  it  was  alleged  that  a 
belt  shifter  was  defective  so  that  a  machine 
started  automatically,  and  thereby  crushed 
plaintiff's  hand,  proof  that  there  could  have 
been  no  accident  unless  machine  had  been 
defective  did  not  warrant  recovery.  Mc- 
Ginn V.  U.  S.  Finishing  Co.  [R.  I.]  60  A.  677. 
No  recovery  on  ground  of  negligence  in  re- 
taining incompetent  servant,  who  started 
machinery  while  plaintiff  was  inside,  where 
proof  showed  that  such  servant  had  been 
found  asleep  and  was  occasionally  drowsy 
but  it  did  not  appear  that  he  was  in  such  con- 
dition when  he  started  the  machine.  Burnos 
V.  American  Sugar  Reilning  Co.,  94  N.  T.  S. 
1104.  Where  a  car  repairer  was  injured  by 
a  runaway  car  on  a  switch  track,  and  the 
petition  charged  negligence  in  leaving  the 
car  "Where  it  could  start  and  in  not  having 
a  derailing  switch,  and  leaving  the  car  in 
such  condition  that  it  could  not  be  stopped 
when  started,  the  proof  was  held  sufficient, 
though  the  evidence  showed  the  car  had 
been  started  by  employes  and  that  it  could 
not  be  stopped  because  timbers  had  been 
placed  where  they  interfered  with  the 
brakes.  Smith  v.  Fordyce,  190  Mo.  1,  88  S. 
W.   679. 

87.  Right  of  recovery  should  be  restricted 
to  the  specific  act  of  negligence  pleaded. 
Gibson  v.  Midland  Bridge  Co.,  112  Mo.  App. 
594,  87  S.  W.  3.  When  the  declaration  is 
based  on  a  breach  of  a  common-law  duty, 
there  can  be  no  recovery  under  a  statute. 
Spring  Valley  Coal  Co.  v.  Robizas,  111  111.  App. 
49.  Failure  to  make  rules  and  regulations 
could  not  be  relied  on  because  not  pleaded. 
Jemming  v.  Great  Northern  R.  Co.  [Minn.] 
104  N.  W.  1079.  Where  plaintiff  charged 
that  his  injury  was  caused  by  a  piece  of  the 
hammer  he  was  using  flying  off  and  strik- 
ing his  eye,  proof  that  his  injury  was  so 
caused  Tvas  essential  to  recovery.  Proof 
that  a  chip  from  the  boiler,  rivet,  or  firebox 
struck  him  would  not  warrant  recovery. 
Lachappelle  v.  San  Antonio  &  A.  P.  R.  Co. 
[Tex.  Civ.  App.]  90  S.  "W.  349.  Where  com- 
plaint charged  negligence  in  failing  to  warn 
and  instruct  a  young  and  inexperienced  em- 
ploye who  was  put  to  work  on  dangerous 
machine,  want  of  repair  not  being  alleged, 
there  could  be  no  recovery  where  the  evi- 
dence showed  that  the  machine  "was  danger- 
ous because  out  of  repair.  Chall  v.  Detroit 
Stove  Co.  [Mich.]  12  Det.  Leg.  N.  73,  103  N. 
W.   513. 

88.  Where  the  complaint  specifies  grounds 
of  negligence,  the  proof  "will  be  confined  to 
the  facts  pleaded.  Dutro  v.  Metropolitan  St. 
R.  Co.,  Ill  Mo.  App.  258,  86  S.  W.  915.  Al- 
legation that  drawbar  and  appliances  for 
coupling    were    defective,     etc.,    held    broad 
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leged  in  the  complaint,  proof  that  the  injury  complained  of  was  caused  by  one  or 
more  of  such  acts  will  justify  a  recovery.*'  When  a  complaint  charges  negligence 
generally  and  contains  also  specific  acts  or  omissions  constituting  the  same  kind  of 
negligence,  proof  of  acts  or  omissions  not  specified  in  the  complaint  will  not  warrant 
recovery.""  T\Tien  two  or  more  proximate  causes  contribute  to  produce  an  injury, 
and  more  than  one  of  such  causes  are  pleaded,  proof  of  any  one  cause  for  which 
the  master  is  responsible  is  sufficient.'^  A  variance  may  be  cured  by  an  amend- 
ment after  verdict.'^ 

(§  3H)  4.  Evidence.  Burden  of  proof  and  presumptions?^ — The  burden  is 
upon  plaintiff  to  prove  negligence  of  the  master  as  alleged, "*  and  that  such  negli- 
gence was  the  proximate  cause  of  the  injury  or  damage  suffered,"'  and  that  the  re- 
lation of  master  and  servant  existed.'*    It  is  held  by  many  courts  that  mere  proof 


enough  to  admit  evidence  of  absence  of 
grab  iron  and  purpose  of  such  an  appliance. 
Belt  R.  Co.  V.  Confrey,  111  111.  App.  473. 
Evidence  of  a  failure  to  "warn  plaintiff  that 
a  train,  on  which  he  was  a  fireman,  must 
be  stopped  is  inadmissible,  under  a  declara- 
tion alleg-ing  failure  to  warn  him  of  the  dis- 
placement of  a  rail  caused  by  a  wreck. 
Wabash  R.  Co.  v.  Bhymer,  214  111.  579,  73 
N.  E.  879.  Ordinance  inadmissible  when  it 
tended  to  support  a  theory  other  than  that 
relied  on.  Lobstein  v.  Sajotovioh,  111  111. 
App.  654.  Where  complaint  alleged  failure 
to  maintain  the  roof  of  a  mine  entry  in  rea- 
sonably safe  condition,  but  did  not  allege 
failure  to  inspect,  evidence  of  a  -want  of  in- 
spection was  inadmissible.  Choctaw,  etc., 
Co.  V.  O'Nesky  [Ind.  T.]  90  S.  W.  300.  Where 
failure  to  give  "necessary  and  suitable"  or- 
ders is  charged,  evidence  of  the  giving  of 
improper  or  negligent  orders  is  inadmissible. 
Sanks  v.  Chicago  &  A.  R.  Co.,  112  111.  App. 
385.  Where  failure  to  furnisli  props  for  a 
mine  roof  was  not  complained  of,  evidence  of 
a  general  shortage  of  props  and  that  other 
miners  had  failed  to  obtain  them  when  they 
asked  for  them  was  inadmissible.  Wojtylak 
v.  Kansas  &  T.  Coal  Co.,  188  Mo.  260,  87  S.  W. 
B06.  Evidence  that  chain  or  wire  slings  are 
customarily  used  in  loading  lumber  and  are 
safer  than  rope  slings  is  inadmissible  where 
the  negligence  charged  is  use  of  a  defective 
rope  sling,  and  it  appears  that  the  em- 
ploye knew  of  and  did  not  object  to  use  of 
rope.  Henne  v.  Steeb  Shipping  Co.,  37  Wash. 
331,  79  P.  938.  Where  negligent  use  of  de- 
fective and  rotten  rope  sling  for  loading 
lumber  was  alleged,  evidence  that  the  sling 
was  overloaded  was  admissible.  Id.  Where 
complaint  alleged  that  deceased  "was  employ- 
ed in  a  dangerous  place  and  a  dangerous  oc- 
cupation, plaintiff  could  prove  that  deceas- 
ed was  directed  to  do  work  outside  the  scope 
of  his  employment  and  was  so  engaged  when 
fatally  injured.  Virginia  Iron,  Coal  &  Coke 
Co.  V.  Tomlinson  [Va.]  51  S.  E.  362.  Under 
a  general  allegation  of  negligence  In  operat- 
ing a  train,  evidence  as  to  whether  the  en- 
gineer caused  the  whistle  to  be  blown  be- 
fore entering  a  cut  is  admissible.  Louisville 
&  N.  R.  Co.  V.  Jones  [Fla.]  39  So.  485.  Negli- 
gence in  giving  signals  being  charged,  evi- 
dence that  the  man  giving  them  had  knowl- 
edge of  plaintiff's  position  was  admissible. 
Alabama  Great  Southern  R.  Co.  v.  Bonner 
[AlEU]    39    So.    619. 

89.     Chicago,  etc.,   R.  Co.  v.  Barnes   [Ind.] 
73   N.   E.   91.     Defective   handle   on   handcar. 


and    broken    cog    w^heel,    alleged.     Proof    of  ■ 
defective   handle   alone   warranted   recovery- 
Southern   I.   R.   Co.   V.   Hoggatt    [Ind.   App.] 
73  N.   E.  1096. 

90.  Where  complaint  charged  failure  to 
instruct  operative  and  failure  to  guard  ma- 
chine, proof  that  the  treadle  of  the  machine 
■was  defective  would  not  warrant  recovery. 
Mueller  v.  La  Prell«  Shoe  Co.,  109  Mo.  App. 
506,    84    S.    W.    1010. 

91.  Where  defect  In  turntable,  and  negli- 
gence of  fellow-servant  in  operating  it,  were 
alleged,  proof  of  the  first  charge  warrant- 
ed recovery.  Dutro  v.  Metropolitan  St.  K. 
Co.,   Ill  Mo.   App.   258,    86   S.   W.   915. 

93.  Where  complaint  alleged  an  injury  to 
have  been  caused  by  a  defective  head  or 
top  of  a  planing  machine,  and  the  proof 
showed  a  defective  lock  screw  holding  the 
top  to  have  been  the  cause,  an  amendment 
alleging  that  the  lock  screw  was  defective 
cured  the  variance  and  was  properly  allow- 
ed after  verdict.  Franke  v.  Hanly,  215  III 
216,    74    N.    E.    130. 

93.  See  4  C.  L.  590;  also  Evidence,  5  C. 
L.    1301. 

94.  Burden  is  on  plaintiff  to  show  exist- 
ence of  defects  and  that  injuries  resulted 
therefrom.  Trigg  v.  Ozark  Land  &  Lumber 
Co.,  187  Mo.  227,  S6  S.  W.  222.  Burden  on 
plaintiff,  a  brake!/ian  injured  by  stepping 
in  hole  in  track  bed  made  in  course  of  re- 
pairs to  prove  absence  of  rules  and  regula- 
tions for  his  protection.  Smith  v.  Boston  & 
M.  R.  Co.  [N.  H.]  61  A.  359.  The  competency 
of  servants  is  presumed,  and  the  burden  is 
upon  the  servan  /  to  prove  a  fellow-servant 
Incompetent,  and  that  the  master  had  no- 
tice of  it.  Fact  that  servant  told  superin- 
tendent he  had  never  worked  in  a  factory 
does  not  show  notice  of  incompetency  to 
strike  a  block  held  by  another  servant  while 
tamping  a  floor.  Wilkinson  Co-op.  Glass  Co 
V.   Dickinson    [Ind.  App.]    73  N.    E.    957. 

Oo.  Wojtylak  v.  Kansas  &  T.  Coal  Co 
188  Mo.  260,  87  S.  W.  506;  Kennedy  v.  Kansas 
City,  etc.,  E.  Co.,  190  Mo.  424,  89  S.  W.  37fl; 
Hendrix  v.  Cooleemee  Cotton  Mills  138  N  c' 
169,  50  S.  B.  561;  Missouri,  etc.,  R.  Co"  v' 
Greenwood  [Tex.  Civ.  App.]  14  Tex.  Ct  Rep' 
10,  89  &  W.  810.  Defendants  not  liable  for 
injury  to  plaintiff  by  breaking  of  plank  on 
which  he  stepped  when  evidence  did  not  in 
any  way  connect  defendants  with  the  plank 
or  Its  being  In  tlie  place  where  plaintiff 
would  walk  on  It.  Hogan  v.  Strauss,  9-3  N 
T.   S.  S50. 

9«.     Burden  Is  on  plaintiff  to  show  he  was 
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of  the  occurrence  of  an  accident  does  not  alone  raise  a  presumption  of  negligence 
on  the  part  of  the  master,"  and  that  the  doctrine  res  ipsa  loquitur  is  inapplicable 
in  ail  action  by  a  servant  against  the  master  to  recover  for  personal  injuries."' 
Other  courts  hold  that  proof  of  the  fact  of  injury  is  sufficient  to  take  the  issue  of 
negligence  to  the  jury,"''  though  it  does  not  relieve  plaintiff  of  the  burden  of  proof 


defendant's    servant.     Larson    v.    Centennial 
Mill  Co.  [Wash.]   82  P.   294. 

or.  Vissman  v.  Southern  R.  Co.  [Ky.]  89 
S.  W.  502;  Fuller  v.  Ann  Arbor  R.  Co.  [Mich.] 
12  Det.  Leg-.  N.  348,  104  N.  W.  414;  Bg-an  v. 
New  York,  etc.,  R.  Co.,  5  Ohio  C.  C.  (N.  S.) 
4S2;,Vent>uvr  v.  Lafayette  "Worsted  Mills  [R. 
1.]  GO  A.  770.  Mere  happening  of  accident 
raises  no  presumption  of  negligence;  plain- 
tiff must  show  how  accident  happened  by  a 
fair  preponderance  of  evidence.  Jones  v. 
Scranton  Coal  Co.  [Pa.]  61  A.  117.  Break- 
ing of  cable  used  in  unloading  vessel  not 
alone  evidence  of  negligence  on  part  of  ship. 
The  Tresco,  128  F.  780.  Mere  fact  of  explo- 
sion of  compressed  air  tank  is  not  proof  of 
negligence  of  master.  Omaha  Packing  Co. 
V.  Murray,  112  111.  App.  233.  Mere  fact  that 
maul  flew  from  handle  and  struck  plaintiff 
does  not  warrant  finding  that  defendant  was 
negligent  in-  furnishing  tools.  Deckert  v. 
Wabash.  R.  Co.,  Ill  Mo.  App.  117,  85  S.  W. 
982.  "Verdict  properly  directed  for  defend- 
ant where  staging  fell,  injuring  plaintiff,  but 
there  was  no  other  evidence  of  negligence. 
3ergman  v.  Altman,  127  Iowa,  693,  104  N.  W. 
280.  Doctrine  res  ipsa  loquitur  not  appli- 
cable where  plaintiff  was  struck  by  rock  slid- 
ing down  a  hill  in  a  quarry.  Thompson  v. 
California  Const.  Co.  [Cal.]  82  P.  367.  Mere 
fact  that  freight  elevator  fell  killing  a  serv- 
ant is  not  proof  of  the  master's  negligence. 
Starer  v.  Stern,  100  App.  Dlv.  393,  91  N.  T. 
S.  821.  Fact  that  handle  on  milk  can  gave 
way  not  alone  sufficient  to  prove  defend- 
ant's negligence.  Schapiro  v.  Levy,  101  App. 
Div.  444,  91  N.  Y.  S.  1044.  Mere  proof  that 
pulley  fell  from  shaft,  striking  plaintiff,  not 
proof  of  defendant's  negligence.  Griffin  v. 
Flank,  95  N.  T.  S.  546.  When  presence  of 
railroad  torpedo  on  ^  car  was  not  explained, 
the  master  was  not  as  a  matter  of  law  lia- 
ble to  a  car  repairer  injured  by  an  explosion 
caused  by  throwing  a  wrench  down  on  the 
torpedo.  Fuller  v.  Ann  Arbor  R.  Co.  [Mich.] 
12  Det.  Leg.  N.  348,  104  N.  W.  414.  The 
existence  of  a  defect  in  an  engine  causing 
it  to  move  of  itself,  and  knowledge  thereof 
by  defendant,  must  be  proved;  negligence 
will  not  be  inferred  from  the  happening  of 
an  injury  by  the  starting  of  the  engine. 
Fordyce  v.  Key  [Ark.]  84  S.  W.  797.  The 
mere  fact  that  a  coal  shoveler  was  injured 
on  a  car  is  not  evidence  of  negligence  of  a 
vice-principal  or  even  of  a  fellow-servant 
and  does  not  place  on  the  employer  the  bur- 
den of  explaining  how  the  injurj'  was  caus- 
ed. Dana  &  Co.  v.  Blackburn  [Ky.]  90  S. 
W.  237.  Where  brick  vault  shaft,  apparently 
sound,  was  left  standing  after  building  burn- 
ed and  while  debris  was  being  cleared  up, 
the  mere  fact  that  It  fell,  injuring  plaintiff, 
was  not  evidence  of  negligence  on  the  part 
of  the  employer.  Gans  Salvage  Co.  v.  Byrnes 
[Md.]  62  A.  155.  Where  evidence  showed 
only  that  brakeman  was  found  dead  on  the 
track  having  been  last  seen  on  a  oar,  there 
being    no     evidence    of    negligence    in     the 
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switching  operations,  a  recovery  by  plaintiff 
was  unwarranted.  Griffin  v.  Minnesota  Trans- 
fer R.  Co.    [Minn.]    102   N.   W.   391. 

98.  Northern  Pac.  R.  Co.  v.  Dixon  [C.  C. 
A.]   139  F.  737. 

NOTE:  "The  dortrlne,  'res  Ipsa  loquitur,' 
Is  innppllcnble  to  cases  between  master  and 
servant  brought  to  recover  damages  for  neg- 
ligence, because  there  are  many  possible 
causes  of  accidents  during  service,  the  risk 
of  some  of  which,  such  as  the  negligence 
of  fellow-servants  and  the  other  ordinary 
dangers  of  the  work,  the  servant  assumes, 
while  for  the  risk  of  others,  such  as  the  lack 
of  ordinary  care  to  construct  or  keep  in  re- 
pair the  machinery  or  place  of  work,  the 
master  Is  responsible.  The  mere  happening 
of  an  accident  which  injures  a  servant  fails 
to  Indicate  whether  It  resulted  from  one  of 
'the  causes  the  risk  of  which  is  the  serv- 
ant's, or  from  one  of  those  the  risk  of  which 
is  the  master's,  and  for  this  reason  it  raises 
no  presumption  that  it  was  caused  by  the 
negligence  of  the  latter.  In  such  cases  the 
burden  of  proof  is  always  upon  him  who 
avers  that  the  negligence  of  the  master  caus- 
ed the  accident  to  establish  that  fact,  and 
a  naked  finding,  that  the  accident  occurred 
and  that  the  servant  was  guilty  of  no  negli- 
gence which  contributed  to  cause  his  in- 
Jury,  Is  Insufficient  to  sustain  this  burden, 
for  there  are  many  other  causes  than  the 
negligence  of  the  master  and  that  of  the 
servant,  such  as  the  negligence  of  fellow- 
servants  and  latent  and  undiscoverable  de- 
fects In  place  or  machinery,  which  may  have 
produced  It.  Chicago  &  N.  W.  R.  Co.  v. 
O'Brien  [C.  C.  A.]  132  F.  593,  596,  598;  West- 
land  V.  Gold  Coin  Mines  Co.  [C.  C.  A.]  101 
.F.  65;  Texas  &  Pac.  R.  Co.  v.  Barrett,  166  U. 
S.  617,  41  Law.  Ed.  1136;  Patton  v.  Texas  & 
P.  R.  Co.,  179  V.  S.  658,  45  Law.  Ed.  361; 
O'Connor  v.  R.  Co.,  83  Iowa,  105,  48  N.  W. 
1002;  Brownfield  v.  R.  Co.,  107  Iowa,  254,  77 
N.  W.  1038;  Brymer  v.  Railroad  Co.,  90  Cal. 
497,  27  P.  371;  Huff  v.  Austin,  46  Ohio  St. 
386,  21  N.  B.  864,  15  Am.  St.  Rep.  613;  Wor- 
mell  V.  Railroad  Co.,  79  Me.  397,  10  A.  49,  1  Am. 
St.  Rep.  321;  Grant  v.  Railroad  Co.,  133  N.  T. 
659,  31  N.  B.  220.  The  happening  of  the  ac- 
cident and  the  absence  of  contributory  negli- 
gence of  the  servant  constitute  no  substan- 
tial evidence  of  the  causal  negligence  of  the 
master  and  are  Insufficient  to  support  a  find- 
ing or  Judgment  against  him  for  the  injury 
which  resulted  from  it." — From  opinion  In 
Northern  Pac.  R.  Co.  v.  Dixon  [C.  C.  A.]  139 
F.  740. 

See,  also,  18  Harv.  L.  R.  391,  where  Chi- 
cago, etc.,  R.  Co.  V.  O'Brien,  cited  above,  is 
commented  on  and  the  rule  laid  down  criti- 
cized. 

99.  Fact  that  elevator  fell  and  Injured 
servant  is  proof  of  negligence  sufficient  to  go 
to  Jury.  Stewart  v.  "Van  Deventer  Carpet 
Co.,  138  N.  C.  60,  50  S.  B.  562.  Where  opera- 
tive stopped  machine  to  clean  it  by  shifting 
the   belt  and   the   machine   started  while   ha 
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or  raise  any  presumption  in  his  favor.^  Negligence  may,  as  in  other  cases,  be  in- 
ferred from  the  fact  of  injurj',  taken  in  connection  with  other  surrounding  facts  and 
circumstances.^  The  doctrine  res  ipsa  loquitiir  is  never  to  be  applied  except  where 
it  not  only  supports  the  conclusion  contended  for,  but  excludes  every  other.^  Where 
an  accident  may  have  resulted  from  more  than  one  cause,  for  some  of  which  the 
master  would  be  liable  while  for  others  he  would  not  be  responsible,  plaintiff  must 
allege  and  prove  that  it  in  fact  resulted  from  a  cause  for  which  the  master  is  re- 
sponsible.* This  must  be  shown  with  reasonable  certainty;^  if  the  real  cause  of  an 
injury  is  left  a  matter  of  conjecture,  there  can  be  no  recovery.* 


was  so  eng-aged,  and  It  appeared  the  shifter 
was  too  wide  for  the  belt  and  a  block  of 
wood  was  used  to  remedy  this,  which  might 
have  fallen  from  its  place,  the  case  was  for 
the  jury,  under  the  res  ipsa  loquitur  doc- 
trine. Ross  V.  Double  Shoals  Cotton  Mills 
[N.  C]  52  S.  E.  121.  Where  engineer,  run- 
ning under  telegraphic  orders  and  a  "clear- 
ance card,"  -was  killed  in  a  head-on  colli- 
sion, it  was  held  that  such  facts  raised  a 
presumption  of  negligence  sufficient  to  take 
the  case  to  the  jury.  Ste^vart  v.  Raleigh  & 
A.  Air  Line  R.  Co.,  137  N.  C.  687,  50  S.  E.. 
312.  Held,  also,  that  there  was  sufficient 
evidence  of  negligence  by  the  dispatcher  or 
a  local  operator  to  take  the  case  to  the  jury. 
Id.  The  fact  of  injury  from  a  defective  ap- 
pliance is  prima  facie  evidence  of  negligence 
sufficient  to  go  to  the  jury  though  the  em- 
ploye knew  of  the  defect.  Roach  v.  Haile 
Gold  Min.  Co.  [S.  C]   50  S.  E.  543. 

1.  Stewart  v.  Van  Deventer  Carpet  Co., 
138  N.  C.  60,  50  S.  E.  562;  Ross  v.  Double 
Shoals  Cotton  Mills   [N.  C]   52  S.  B.   121. 

NOTE.  Operation  ot  res  Ipsa  loquitnr 
rule:  "Whether  the  defendant  introduces 
evidence  or  not,  the  plaintiff  will  not  be 
entitled  to  a  verdict  unless  he  satisfies  the 
jury  by  the  preponderance  of  the  evidence 
that  his  injuries  were  caused  by  a  defect 
attributable  to  the  defendant's  negligence. 
The  law  attaches  no  special  weight,  as 
proof,  to  the  fact  of  an  accident,  but  sim- 
ply holds  it  to  be  sufficient  for  the  consider- 
ation of  the  jury  even  in  the  absence  of  any 
additional  evidence.  Womble  v.  Grocery  Co., 
135  N.  C.  474,  47  S.  E.  493;  2  Labatt,  Master 
&  Servant,  §  834;  4  Wigmore,  Evidence,  § 
2509.  In  all  other  respects  the  parties  stand 
before  the  jury  just  as  if  there  was  no  such 
rule.  The  judge  should  carefully  instruct 
the  jury  as  to  the  application  of  the  princi- 
ple, so  that  they  will  not  give  to  the  fact  of 
the  accident  any  greater  artificial  weight 
than  the  law  imparts  to  it.  Wigmore,  in  the 
section  just  cited,  says  the  following  con- 
siderations ought  to  limit  the  doctrine  of  res 
ipsa  loquitur:  (1)  The  apparatus  must  be 
such  that  in  the  ordinary  instance  no  injuri- 
ous operation  is  to  be  expected,  unless  from 
a  careless  construction,  inspection,  or  yser; 
(2)  both  inspection  and  user  must  have  been, 
at  the  time  of  the  injury,  in  the  control  of 
the  party  charged;  (3)  the  injurious  occur- 
rence must  have  happened  irrespective  of 
any  voluntary  action  at  the  time  of  the  party 
injured.  He  says  further  that  the  doctrine 
is  to  some  extent  founded  upon  the  fact  that 
the  chief  evidence  of  the  true  cause  of  the 
injury,  whether  culpable  or  innocent,  is  prac- 
tically accessible  to  the  party  charged,  and 
perhaps  inaccessible  to  the  party  injured." — 


From  opinion  in  Stewart  v.  Van  Deventer 
Carpet  Co.    [N.  C]  50  S.  E.   562. 

2.  Negligence  is  never  presumed  from 
mere  fact  of  injury,  but  may  be  inferred 
from  surrounding  facts  and  circumstances. 
Libby  v.  Banks,  110  111.  App.  330.  In  an  ac- 
tion for  death  of  a  brakeman  under  a  Florida 
statute,  where  deceased  was  shown  to  have 
been  free  from  contributory  negligence, 
negligence  of  the  railway  company  was  pre- 
sumed, and  the  burden  was  ujpon  it  to  show 
how  the  death  occurred.  Louisville  &  N.  R. 
Co.  V.  Jones  [Fla.]  39  So.  485.  See,  also,  4 
C.  L.  591,  n.   84, 

S.  Allen  V.  Kingston  Coal  Co.,  212  Pa. 
54,    61   A.   572. 

4.  Goransson  v.  Riter-Conley  Mfg.  Co.,  186 
Mo.  300,  85  S.  W.  338;  Shore  v.  American 
Bridge  Co.,  Ill  Mo.  App.  278,  86  S.  W.  905; 
Purcell  V.  Tennent  Shoe  Co.,  187  Mo.  276, 
86  S.  W.  121. 

5.  The  evidence  must  be  sufficient  to  lead 
a  fair  and  reasonable  mind  to  conclude  that 
the  negligence  alleged  actually  caused  the 
injury.  Where  evidence  did  not  show 
whether  a  baggageman  was  struck  by  an 
appliance  near  the  track,  as  alleged,  or  fell 
from  the  car  step  where  he  was  standing, 
when  the  train  increased  its  speed,  there 
was  no  recovery  for  his  death.  McTaggart 
V.  Maine  Cent.  R.  Co.  [Me.]  60  A.  1027.  Plain- 
tiff need  only  show  that  it  is  more  probable 
that  defendant's  negligence  caused  the  In- 
jury than  that  it  was  caused  "in  some  other 
way.  Wood's  Adm'x  v.  Southern  R.  Co.  [Va.] 
62  S.  B.  371.  Where  the  evidence  shows 
negligence  of  the  defendant  as  the  cause  of 
injury,  a  recovery  is  warranted  though  the 
exact  way  in  which  the  accident  occurred 
is  not  made  to  appear.  Virginia  Iron,  Coal 
&  Coke  Co.  V.  Tomlinson  [Va.]  51  S.  E.  362. 
A  theoretical  possibility,  wholly  unsupported 
by  proof  or  probability,  that  an  injury  was 
caused  by  some  means  other  than  negligence 
of  the  master,  will  not  outweigh  proof 
which  carries  conviction  to  the  ordinary 
mind  that  negligence  of  the  master  caused 
the  injury.  Burns  v.  Ruddock-Orleans  Cy- 
press Co.,  114  La.  247,  38  So.  157.  Evidence 
sufficient  to  show  master's  negligence  in 
furnishing  defective  scaffold  which  caused 
employe's  death.  Shore  v.  American  Bridge 
Co.,  Ill  Mo.  App.  278,  86  S.  W.  905.  Where 
it  is  proved  that  a  failure  of  one  or  the  other 
of  two  appliances  caused  an  injury  and  also 
that  one  of  such  appliances  was  defective, 
the  jury  may  infer  that  it  was  a  failure 
of  the  defective  appliance  that  caused  the 
injury.  Keys  v.  Winnsboro  Granite  Co.  [S. 
C]  51  S.  E.  549.  No  recovery  where  there 
was  no  substantial  evidence  to  support 
plaintiff's   theory  as  to  how  he   was  thrown 
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Contributory  negligence  is  usually  held  an  affirmative  defense  which  the  de- 
fendant must  establish'  by  a  preponderance  of  the  evidence.'  But  in  some  juris- 
dictions, plaintiff  must  show  he  was  exercising  due  care."  In  Iowa  due  care  by  the  em- 
ploye will  be  presumed  when  there  is  no  evidence  as  to  the  manner  in  which  the  acci- 
dent occurred.^"  In  New  York  a  plaintifl  cannot  recover  without  some  affirmative  evi- 
dence of  want  of  contributory  negligence.^^     It  is  commonly  held  that  a  plaintiff  must 


from  a  hand  car.  Morelock  v.  Chicago,  etc., 
R.  Co.,  112  Mo.  App.  640,  87  S.  W.  5.  No  re- 
covery warranted  where  plaintiff  was  struck 
in  the  eye  by  a  sliver  from  a  steel  pin  he 
was  striking,  when  the  evidence-did  not  show 
whether  the  cause  of  the  accident  was  a 
slanting  blow  struck  by  the  plaintiff  or  the 
fact  that  the  pin  was  not  properly  temper- 
ed. Goransson  v.  Riter-Conley  Mfg.  Co., 
186  Mo.  300,  85  S.  W.  338.  Verdict  against 
"weight  of  evidence  where  injury  was  alleg- 
ed to  have  been  caused  by  slipping  on  floor, 
thereby  causing  employe's  hand  to  become 
injured  in  machine.  Venbuvr  v.  Lafayette 
Worsted  Mills  [R.  I.]  60  A.  770.  The  fact 
that  a  section  boss  gave  an  order  to  hasten 
certain  work  and  said  a  train  was  coming 
does  not  show  that  he  saw  or  heard  the 
train.  International  &  G.  N.  R.  Co.  v.  Mc- 
Vey  [Tex.]  87  S.  W.  328.  Evidence  insuf- 
ficient to  show  that  switchman's  injury  was 
caused  by  getting  his  foot  caught  between 
rails  defectively  blocked.  Neal  v.  Chicago, 
etc..  R.  Co.  [Iowa]  105  N.  W.  197.  Evidence 
insufficient  to  show  that  injury  was  caused 
by  alleged  defects  in  wire.  id:uench  v.  Stan- 
dard Brewery,  113  111.  App.  512.  Evidence 
insufficient  to  show  negligence  of  defend- 
ant as  cause  of  fall  of  plaintiff,  a  lineman. 
Lincoln  Gas  &  Blec.  Light  Co.  v.  Thomas 
[Neb.]  104  N.  W.  153.  Evidence  insufficient 
to  prove  either  that  employes  were  directed 
to  use  a  defective  boom,  used  in  moving  ma- 
chinery, or  that  its  defective  condition  could 
have  been  discovered  by  ordinary,  care. 
Holm  V.  Empire  Hardware  Co.,  102  App.  Div. 
505,  92  N.  T.  S.  914.  Evidence  insufficient 
to  support  verdict  based  on  finding  of  gen- 
eral negligence,  though  proof  tended  to  show 
that  plaintiff  was  a  minor  and  had  been  di- 
rected to  clean  machinery  while  in  motion, 
contrary  to  statute.  Fish  v.  Utica  Steam  & 
Mohawk  Valley  Cotton  Mills.  109  App.  Div. 
326,  95  N.  T.  S.  673.  Evidence  did  not  show 
that  no  instructions  were  given  employe 
as  to  manner  of  handling  logs  where  wit- 
nesses testified  only  that  they  did  not  hear 
any  given,  and  it  appeared  they  might  have 
been  given  when  such  witnesses  could  not 
have  heard  them.  Carnes  v.  Guelph  Patent 
Cask  Co.  [Mich.]  12  Det.  Leg.  N.  331,  104  N. 
W.  322.  Where  brakeman  was  seen  at  front 
of  train  as  it  came  in  to  station,  and  after 
it  stopped  was  seen  dead  between  the  cars, 
he  having  given  no  notice  that  he  was  about 
to  uncouple  cars,  the  cause  of  death,  and 
freedom  f^om  contributory  negligence,  were 
not  shown.  Donaldson  v.  New  York,  etc., 
R.  Co.    [Mass.]    74  N.   B.   915. 

6.  Walker  v.  Louis-Werner  Sawmill  Co. 
[Ark.]  88  S.  W.  988.  When  the  manner  in 
which  a  servant  was  caught  by  a  machine 
and  killed  was  left  speculative  by  the  evi- 
dence, a  recovery  for  the  death  could  not 
be  sustained.  Stratton  v.  Nichols  Lumber 
Co.  [Wash,]  81  P.  831.  Where  evidence  fail- 
ed to  show  manner  of  death  of  miner  found 


at  the  door  of  the  mine,  but  left  open  several 
explanations  of  his  death,  negligence  of  the 
mine  owner  was  not  shown.  Allen  v.  Kings- 
ton Coal  Co.,  212  Pa.  54,  61  A.  572.  The 
mere  fact  that  an  engine  which  a  hostler 
started  to  take  to  another  track  went  the 
wrong  way  when  he  pulled  the  lever  and 
ran  into  a  pit,  injuring  the  hostler,  is  not 
proof  that  defendant  was  negligent;  the 
cause  of  the  accident  being  left  a  matter 
of  conjecture,  plaintiff  cannot  recover. 
Green  v.  Southern  R.  Co.  [S.  C]  52  S.  E.  45. 
Evidence  held  to  leave  cause  of  injury  con- 
jectural and  not  sufficient  to  take  issue  of 
negligence  to  jury  where  miner  was  killed 
by  the  alleged  defective  condition  of  the 
cable  used  to  lower  men  into  the  mine. 
Owen  V.  Retsof  Min.  Co.,  102  App.  Div.  130, 
92  N.  T.  S.  270.  Verdict  against  defendant 
for  death  of  employe  set  aside  where  evi- 
dence left  it  conjectural  whether  death  was 
caused  by  a  defective  guard  rail  or  by  negli- 
gence of  the  employe  in  going  too  close 
to  the  wheel,  there  being  no  affirmative 
proof  of  freedom  from  contributory  negli- 
gence. Wilson  V.  New  York  Mills,  94  N.  Y. 
S.  1090.  Where  evidence  did  not  show  with 
reasonable  certainty  that  plaintiff's  theory 
of  cause  of  brakeman's  death  was  correct, 
but  the  manner  of  his  death  was  left  open 
to  speculation,  a  judgment  for  plaintiff 
was  reversed.  Missouri,  etc.,  R.  Co.  v.  Green- 
wood [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  10,  89 
S.  W.  810. 

7.  International  &  G.  N.  R.  Co.  v.  Tisdale 
[Tex.  Civ.  App.]  87  S.  W.  1063.  Burden  of 
proving  contributory  negligence  is  on  de- 
fendant unless  plaintiff's  pleadings  or  evi- 
dence affirmatively  discloses  it.  Gulf,  etc., 
R.  Co.  V.  Melville  [Tex.  Civ.  App.]  13  Tex. 
Ct.  Rep.  29,  87  S.  W.  863.  Hence  jury  should 
be  instructed  that  they  may  look  to  all  the 
evidence  in  passing  on  the  issue.  Id.  Under 
Burns'  Ann.  St.  1901,  §  359a,  contributory 
negligence  is  matter  of  defense  and  plain- 
tiff need  not  show  want  of  it.  Davis  v. 
Mercer  Lumber  Co.  [Ind.]  73  N.  E.  899. 
Diamond  Block  Coal  Co.  v.  Cuthbertson 
[Ind.]    73    N.    B.    818. 

8.  Instruction  that  proof  of  contributory 
negligence  must  be  "clear  and  convincing" 
erroneous;  preponderance  is  sufficient.  Sand- 
ers V.  Aiken  Mfg.  Co.  [S.  C]  50  S.  E.  679. 

9.  Iowa  rule.  Calloway  v.  Agar  Packing 
Co.    [Iowa]    104   N.   W.    721. 

10.  Applied  where  boy  of  16  was  injured 
while  operating  an  'unguarded  saw.  Woolf 
V.  Nauman    Co.   [Iowa]   103  N.   W.  785. 

11.  Scialo  V.  Steffens,  94  N.  Y.  S.  305. 
The  rule  that  freedom  from  contributory 
negligence  must  be  shown  is  not  changed 
by  Daws  1902,  p.  1748,  c.  600,  §  3,  which  re- 
quires the  issue  of  contributory  negligence 
to  go  to  the  jury.  Wilson  v.  New  York 
Mills.  94  N.  Y.  S.  1090.  Where  employe  was 
killed  by  electricity  which  leaked  from  an 
uninsulated    wire,    the    facts    were    held    to 
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prove  want  of  knowledge  of  a  defect  alleged  to  have  caused  an  injury.^^  But  the  plea  of 
assumption  of  risks  not  naturally  and  usually  incident  to  the  employment  when 
properly  conducted  is  an  affirmative  one,  and  the  burden  of  establishing  it  is  on  the 
employer.^^  The  law  presumes  that  all  employes  in  the  common  employment  of 
(he  same  master  ai-e  fellow-servants,  though  different  in  rank,  and  the  burden  is  on 
one  claiming  damages  by  reason  of  negligence  of  a  servant  so  employed  to  show 
that  he  was  a  vice-principal.^* 

Admissibility  in  general}^ — Evidence  must  of  course  be  eompetenf-^  and  rele- 
vant to  the  issues  in  the  case.^^     On  the  issue  of  the  master's  negligence,  evidence 


warrant  an  inference  of  freedom  from  con- 
tributory negligence.  Irish  v.  Union  Bag'  & 
Paper  Co.,  92  N.  T.  S.  695.  In  action  for  death 
caused  by  fall  of  a  telephone  pole,  evidence 
held  insufficient  to  show  deceased  free  from 
contributory  negligence.  Voorhees  v.  Hud- 
son Kiver  Tel.  Co.,  109  App.  Div.  465,  95 
N.  T.  S.  703. 

12.  Servant  must  prove  want  of  knowl- 
edge of  defect,  and  that  he  did  not  have 
equal  opportunity  with  master  to  know  of 
it.  Montgomery  Coal  Co.  v.  Barringer,  218 
XU.  327,  75  N.  E.  900.  Servant,  suing  for  in- 
juries caused  by  vicious  animal,  must  prove 
he  had  no  knowledge  of  its  viciousness. 
St.  Louis  National  Stock  Tards  v.  Morris, 
116  111.  App.  107. 

13.  Arenschleld  v.  Chicago,  etc.,  R.  Co. 
[Iowa]  105  N.  W.  200.  "When  the  servant 
shows  that  an  injury  arose  from  a  risk  not 
ordinarily  incident  to  the'  employment,  aris- 
ing out  of  the  master's  negligence,  the  bur- 
den is  upon  the  master  to  show  that  the 
servant  knew  and  understood  the  increased 
danger.  McDonald  v.  Champion  Iron  &  Steel 
Co.  [Mich.]  12  Dei.  Leg.  N.  208,  103  N.  W. 
829.  After  plaintiff  has  shown  a  mine  to 
be  unsafe  through  lack  of  proper  ventilation, 
the  burden  was  on  the  mine  owner  to  prove 
that  the  miner  killed  had  knowledge  of  the 
danger,  Andricus'  Adm*r  v.  Plneville  Coal 
Co.  [Ky.]  90  S.  W.  233.  Knowledge  of  dan- 
ger by  the  servant  will  not  be  presumed; 
burden  of  showing  it  is  on  master. 
Pressed  Steel  Car  Co.  v.  Herath,  110  111.  App. 
696. 

14.  MoUkoCE  V.  Chicago,  etc.,  R.  Co.  [Okl.] 
82  P.   733. 

Contra:  Burden  of  establishing  existence 
of  fellow-servant  relation  is  on  master. 
Spring  Valley  Coal  Co.  v.  Buzis,  115  111.  App. 
196. 

15.  See  4  C.  L.  592;  also  title  Evidence,  5 
C.   L.    1311,    1312. 

16.  Under  Ky.  St.  1903,  |  2725,  reports  and 
official  certificates  of  the  mine  inspector,  or 
proper  copies,  are  admissible  in  evidence 
in  an  action  for  death  of  a  miner  caused 
by  lack  of  proper  mine  ventilation,  and  are 
prima  facie  evidence  ot  the  facts  recited. 
Andricus'  Adm'r  v.  Pineville  Coal  Co.  [Ky.] 
90   S.  W.    233. 

17.  Held  relevant:  Testimony  by  plaintiff 
that  foreman  told  him  to  run  just  before 
a  telephone  pole  fell  on  him  admissible  to 
rebut  inference  of  contributory  negligence. 
Sandqulst  v.  Independent  Tel.  Co.,  38  Wash. 
313,  80  P.  539.  Evidence  that  brakeman 
could  have  occupied  position  of  safety,  in- 
stead of  standing  on  main  track,  while  giv- 
ing signals,  was  admissible.  Cincinnati,  etc., 
R.    Co.    V.    Hill's   Adm'r    [Ky.]    89    S.   W.    523. 


Conversation  between  a  servant  and  one 
shown  to  be  a  vice-principal  at  time  servant 
was  put  to  work  admissible.  Plictner  v. 
Lambert  [Ind.  App.]  74  N.  B.  263.  In  action 
for  injuries  caused  by  defective  hook  used 
to  support  a  swing  scaffold,  evidence  regard- 
ing the  identity  and  condition  of  the  hook 
used  and  the  kind  of  scaffold  used,  was  ad- 
missible. Lewes  v.  Crane  [Vt.]  62  A.  60. 
Evidence  that  train  dispatcher  knew  where 
trains  were  admissible  on  issue  of  his  neg- 
ligence in  notifying  regular  train  of  pres- 
ence of  work  train  on  the  track.  Gulf,  etc., 
R.  Co.  V.  Hays  [Tex.  Civ.  App.]  89  S.  W.  29. 
On  issue  whether  proper  inspection  of  engine 
tender  had  been  made,  testimony  of  the  in- 
spector that  his  son  was  a  fireman  and  that 
he  knew  that  the  son  was  going  out  on 
the  engine  he  was  inspecting  was  competent. 
Hover  v.  Chicago,  etc.,  R.  Co.  [Tex.  Civ. 
App.]  14  Tex.  Ct.  Rep.  67,  89  S.  "W.  1084. 
In  action  for  Injuries  to  electric  lineman 
caused  by  failure  to  turn  current  off  or 
to  properly  instruct  engineer,  evidence  that 
engineer  said  he  would  not  turn  current  off 
without  orders  from  the  foreman  was  admis- 
sible. City  of.  Austin  v.  Forbis  [Tex.  Civ 
App.]  86  S.  -W.  29.  Evidence  of  acts  of  oper- 
ator of  turntable  in  presence  of  foreman 
tending  to  show  table  defective  admissible 
Dutro  V.  Metropolitan  St.  B.  Co.,  Ill  Mo.  App 
258,  86  S.  W.  915.  In  action  for  death  of 
engineer  in  washout,  evidence  regarding 
heavy  rains  in  neighboring  sections  of  the 
country  was  admissible  to  show  that  the 
storm  which  caused  the  washout  ought  rea- 
sonably to  have  been  foreseen  and  guarded 
against.  Gulf,  etc.,  R.  Co.  v.  Boyce  [Tex 
Civ.  App.]  13  Tex.  Ct.  Rep.  153,  87  S.  "W.  395! 
In  an  action  for  death  of  a  miner  in  Novem- 
ber, a  mine  inspector's  notice  showing  the 
mine  was  unsafe  in  October  was  held  ad- 
missible to  show  the  plan  of  ventilation  de- 
fective and  that  it  had  been  in  operation 
for  such  a  length  of  time  that  the  master 
ought  to  have  known  that  it  was  defective 
Andricus'  Adm'r  v.  Pineville  Coal  Co  [Ky  1 
90  S.  W.  233.  Exclusion  of  physician's  testi- 
mony that  employe  was  below  average  in  in- 
telligence was  not  prejudicial  when  there 
was  no  evidence  that  the  lack  of  intelli- 
gence was  observable  by  the  agent  who  em- 
ployed her  or  those  who  controlled  her 
Daniels  v.  New  England  Cotton  Tarn  Co' 
[Mass.]    74    N.    E.    332. 

Hrid  Irrelevant:  Letters  of  recommenda- 
tion and  fact  that  alleged  negligent  servant 
had  made  an  invention  immaterial  on  issue 
of    his    competency.     Staunton    Coal    Co     v 

^">  ^\\>  "'•  }^^'  ^^  ^-  ^-  "»•  In  aciion 
under  Miners'  Act,  evidence  as  to  where 
miners    got    powder    for    blasting    was    im- 
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of  previous  injuries  from  the  same  cause,  and  complaints  thereof,  is  admissible." 
The  fact  that  no  other  injury  had  resulted  from  the  alleged  defective  condition 
cannot  be  shown.^"  Evidence  of  subsequent  repairs  is  usually  excluded.^"  Evi- 
dence of  a  custom  followed  by  the  defendant^^  or  by  others  in  the  same  business^^ 


material.  Chicago  Virden  Coal  Co.  v.  Ruok- 
er,  116  111.  App.  425.  Where  the  evidence 
showed  that  neither  of  two  rules  designed 
to  prevent  collisions  was  enforced,  evidence 
as  to  which  was  the  safer  was  immaterial. 
Gulf,  etc.,  R.  Co.  V.  Hays  [Tex.  Civ.  App.] 
89  S.  W.  29.  In  action  based  on  automatic 
starting-  of  frame,  evidence  that  another 
frame  was  similarly  defective  was  inadmis- 
sible. Fountaine  V.  Wampanoag' Mills  [Mass.] 
75  N.  E.  738.  Issue  being  whether  partition  in 
particular  ore  bin  was  reasonably  safe, 
whether  partitions  in  other  bins  had  fallen 
was  immaterial.  Mueller  v.  Northwestern 
Iron  Co.  [Wis.]  104  N.  W.  67.  The  extent  of 
responsibility  of  a  servant  is  not  shown  by 
the  fact  that  he  receives  higher  pay  than 
others.  Powley  v.  Swensen,  146  Cal.  471, 
80  P.  722.  Where  failure  to  warn  child 
was  charged,  evidence  by  other  employes 
that  they  never  heard  foreman  give  warning 
or  instruction  to  anyone  Tvas  inadmissible. 
Virginia  Iron,  Coal  &  Coke  Co.  v.  Tomlinson 
[Va.]  51  S.  E.  362.  What  manager  said  to 
a  workman  about  the  manner  of  performing 
his  work  was  not  relevant  to  issue  whether 
sufficient  number  of  men  were  employed. 
Alabama  G-.  S.  R.  Co.  v.  Vail  [Ala.]  38  So. 
124.  Evidence  that  employe  told  foreman 
he  thought  turntable  was  unsafe  inadmis- 
sible to  prove  defect  but  competent  on  ques- 
tion of  notice.  Dutro  v.  Metropolitan  St.  R. 
Co.,  Ill  Mo.  App.  258,  86  S.  W.  915.  Expert 
opinion  Inadmissible  on  speed  of  engine  and 
distance  in  which  it  could  be  stopped  when 
not  based  on  similar  conditions  and  engines 
of  similar  construction.  Wise  Terminal  Co. 
V.  McCormick   [Va.]    51   S.  E.  731. 

18.  In  action  for  injuries  caused  by  de- 
fective machine  evidence  that  a  former  em- 
ploye had  been  injured  by  the  same  machine 
and  had  notified  defendants  of  the  defect 
in  question  was  admissible.  Franke  v.  Han- 
ly,  215  111.  216,  74  N.  E.  130.  Evidence  of 
previous  injuries  caused  by  same  cog  wheels, 
and  complaints  thereof,  admissible  to  show 
their  dangerous  condition  and  that  employe 
knew  of  such  condition.  Hansen  v.  Seattle 
Lumber  Co.   [Wash.]    83  P.  102. 

19.  Evidence  that  a  coal  chute  by  which 
a  brakeman  was  struck  had  been  In  same 
place  close  to  track  for  5  or  6  years  and 
that  no  injury  had  resulted  from  it,  inad- 
missible. Mobile  &  O.  R.  Co.  v.  Vallowe, 
214  111.  124,  73  N.  B.  416.  Evidence  that 
device  had  been  used  a  number  of  years 
without  injury  held  immaterial.  Mobile  &  O. 
R.  Co.  V.  Vallowe,   115  111.  App.  621. 

20.  Proof  that  railway  company  cleared 
away  weeds  and  rubbish  from  a  switch 
after  an  accident  inadmissible.  St.  Louis  S. 
W.  R.  Co.  V.  Arnold  [Tex.  Civ.  App,]  87  S. 
W.  173.  Evidence  as  to  condition  of  a  saw 
a  week  after  an  accident  and  of  repairs  to 
it  thereafter  was  admissible  in  rebuttal 
of  testimony  on  the  other  side  as  to  the 
condition  of  it  before  and  after  the  accident. 
Virginia  &  N.  C.  Wheel  Co.  v.  Harris,  103 
Va.    708.   49    S.    E.    991. 


21.  Testimony  as  to  whether  it  was  cus- 
tomary for  engineer  to  whistle  at  a  particu- 
lar curve,  and  whether  another  witness  had 
heard  "engines  whistle  there,  admissible. 
Gulf,  etc.,  R.  Co.  V.  Minter  [Tex.  Civ.  App.] 
85  S.  W.  477.  Where  child  was  fatally  in- 
jured while  working  near  machinery,  evi- 
dence that  defendant  allowed  children  in 
the  place  where  the  accident  occurred  was 
admissible;  but  evidence  that  children  were 
allowed  to  go  into  other  dangerous  places 
was  inadmissible.  Virginia  Iron,  Coal  & 
Coke  Co.  V.  Tomlinson  [Va.]  51  S.  E.  362. 
That  material  furnished  for  movable  plat- 
form used  in  construction  of  railroad  em- 
bankment was  similar  to  that  which  had 
safely  been  used  for  several  months  in  the 
same  work  and  for  a  long  time  In  similar 
work,  was  sufficient  proof  that  the  materials 
used  were  suitable.  Pukare  v.  Kerbaugh 
[N.  J.  Err.  &  App.]  61  A.  376.  Railroad 
rulebook  admissible  to  show  that  section 
foreman  was  required  to  inspect  track,  and 
to  show  that  deceased  engineer  was  "war- 
ranted in  relying  on  presumption  that  such 
inspection  had  been  made  and  was  therefore 
not  negligent.  Gulf,  etc.,  R.  Co.  v.  Boyce 
[Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  153,  87 
S.  W.  395.  Railroad  rule  requiring  employes 
in  charge  of  trains  to  report  and  remove  ob- 
structions and  make  necessary  repairs  to 
prevent  accident  to  other  trains  held  admis- 
sible in  action  for  death  of  fireman  in  wreck 
caused  by  freight  conductor's  failure  to  re- 
move an  obstruction.  Cincinnati,  etc.,  R. 
Co.  V.  Curd  [Ky.]  89  S.  W.  140.  Where  car 
repairer  was  hurt  by  reason  of  a  car  run- 
ning from  a  side  track  on  the  main  track 
and  striking  the  car  on  "which  he  was  "work- 
ing, evidence  that  derailing  switches  were  in 
use  by  defendants,  but  that  there  was  not 
such  a  switch  at  the  place  where  the  ac- 
cident occurred  "was  admissible.  Smith  v. 
Fordyce,  190  Mo.  1,  88  S.  W.   679. 

32.  Evidence  that  an  inspection  of  an  en- 
gine tender  was  of  the  same  kind  as  rail- 
roads generally  used  was  admissible.  Hover 
V.  Chicago,  etc.,  R.  Co.  [Tex.  Civ.  App.]  14 
Tex.  Ct.  Rep.  57,  89  S.  W.  1084.  Evidence 
of  usual  and  customary  manner  of  fastening 
bolts  used  to  hold  links  of  chain  admissible. 
Berg  V.  United  States  Leather  Co.  [Wis.] 
104  N.  W.  60.  Testimony  as  to  head  saw- 
yer's duties  in  other  mills  held  properly  ad- 
mitted. Dossett  V.  St.  Paul  &  T.  Lumber  Co. 
[Wash.]  82  P.  273.  Where  negligence  in 
construction  and  erection  of  column  "which 
fell  on  plaintiff  was  relied  on,  evidence  of  the 
usual  and  customary  manner  of  such  con- 
struction was  inadmissible.  Hansell-EIcock 
Foundry  Co.  V.  Clark,  214  111.  399,  73  N.  E. 
787.  In  action  for  injuries  by  unblocked 
switch  frog  evidence  that  blocked  frogs 
■were  common  safety  devices  was  relevant. 
Schroeder  v.  Chicago  &  N.  W.  R.  Co.  [Iowa] 
103  N.  W.  985.  In  action  under  Miners  Act, 
evidence  that  blowout  shots  were  not  un- 
common was  immaterial.  Chicago  Virden 
Coal    Co.    V.    Rucker,    116    111.    App.    425. 
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is  sometimes  relevant.  There  is  authority  to  the  effect  that  evidence  of  a  settle- 
ment with  another  employe,  injur.ed  at  the  same  time  as  plaintifiE,  is  admissible  as 
tending  to  show  an  admission  of  negligence. ^^ 

Evidence  of  specific  acts  of  negligence  known  to  the  master,  or  so  notorious  that, 
he  would  have  known  of  them  if  he  had  exercised  ordinary  care,  is  admissible  to 
prove  the  habit  or  character  for  incompetency  of  a  servant  who  is  employed  with 
due  care.^*  But  specific  acts  of  negligence,  of  drunkenness,  of  lack  of  skill,  or  of 
incompetency,  of  which  the  master  had  no  notice,  cannot  be  shown  to  prove  in- 
competency for  which  a  servant  should  have  been  discharged.^'  The  general  repu- 
tation of  an  employe  for  competency  may  be  shown  on  the  issue  of  care  used  in  em- 
ploying or  retaining  him.^"  ■  The  proper  proof  of  habit  and  character  in  such  case 
is  by  the  testimony  of  witnesses  qualified  to  speak  of  them,  subject  to  proper  cross- 
examination  relative  to  the  facts  upon  which  their  testimony  is  based.  ^^  But  repu- 
tation among  a  particular  class,  which  obviously  includes  only  a  part  of  those  ac- 
quainted with  him  or  his  work,  is  inadmissible.^* 

On  the  issue  of  contributory  negligence,  proof  of  the  usual  course  of  conduct 
of  employes,  approved  or  acquiesced  in  by  the  master,^*  and  of  the  duties  of  the  in- 
jured servant,'"  is  admissible. 


23.  Missouri,  etc.,  E.  Co.  v.  Kellerman 
[Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  140,  87 
S.   W.  401. 

24.  Soutliern  Pac.  Co.  v.  Hetzer  [C.  C.  A.] 
135  P.  272.  Incompetency  of  sawyer  being 
alleged,  it  was  not  error  to  admit  evidence 
as  to  a  previous  Injury  caused  by  him,  when 
a  serious  accident  was  narrowly  averted, 
and  that  it  was  g-enerally  talked  about  in 
the  mill  at  the  time.  Dassett  v.  St.  Paul 
&  Tacoma  Lumber  Co.  [Wash.]  82  P.  273. 
Evidence  of  prior  specific  acts  of  negligence 
of  engineer  admissible  to  show  general  in- 
competence and  that  master  had  notice 
thereof.  Conover  v.  Neher-Boss  Co.,  38 
Wash.  172,   80  P.   281. 

25.  Southern  Pac.  Co.  v.  Hetzer  [C.  C.  A.] 
135  P.  272.  Evidence  of  specific  acts  Of  in- 
competency is  inadmissible  unless  coupled 
with  evidence  that  they  were  brought  to 
the  attention  of  the  master,  or  that  the  cir- 
cumstances were  such  that  he  ought  to 
have  had  knowledge  of  them.  Date  v.  New 
York  Glucose  Co.,  93  N.  T.  S.  249.  On  issue 
of  competency  of  hoisting  engineer,  evi- 
dence of  other  complaints  and  injuries  caus- 
ed by  his  acts  was  properly  excluded.  Staun- 
ton Coal  Co.  V.  Bub,  218  111.  125,  75  N.  E.  770. 
Specific  acts  of  negligence  may  be  shown 
on  the  issue  of  a  servant's  competency  only 
when  knowledge  of  such  acts  by  the  master 
is  also  shown.  Gulf,  etc.,  R.  Co.  v.  Hays 
[Tex.  Civ.  App.]  89  S.  W.  29.  Evidence  that 
a  brakeman  had  split  a  switch,  and  that  at 
another  time*  he  had  been  off  the  right  of 
way  talking  to  a  farmer  when  sent  to  flag 
a  train  admissible,  when  it  was  also  shown 
that  it  was  the  conductor's  duty  to  report 
such  misconduct  to  the  company.  Id.  Where 
brakeman  fell  asleep  when  sent  to  flag  a 
train,  evidence  that  he  had  been  out  until 
4  o'clock  the  night  before  was  inadmissible, 
when  it  was  not  shown  that  the  persons  who 
sent  him  on  such  duty  knew  of  the  fact.    Id. 

26.  General  reputation  of  a  brakeman 
among  railroad  men.  Gulf,  etc.,  R.  Co.  v. 
Hays  [Tex.  Civ.  App.]  89  S.  W.  29.  After 
proof  of  incompetency,  proof  of  the  servant's 


general  reputation  among  those  acquainted 
with  him  or  his  work  is  competent  to  prove 
that  the  master  had  notice  of  his  incompe- 
tency. Southern  Pac.  Co.  v.  Hetzer  [C.  C. 
A.]  135  P.   272. 

27,  28.  Southern  Pac.  Co.  v.  Hetzer  [C.  C. 
A.]    135    P.    272. 

29.  Where  a  railroad  yardmaster  was 
knocked  from  the  car  by  a  car  negligently 
left  on  a  switch  too  close  to  the  main  track, 
evidence  of  a  custom  of  yardmasters  and 
switchmen  to  ride  on  the  ladders  of  freight 
cars  is  admissible.  Boyce  v.  Wilbur  Lumber 
Co.,  119  Wis.  642,  97  N.  W.  563.  Evidence 
by  employe  that  they  followed  a  certain 
course  of  conduct  tends  to  show  approval 
of  such  conduct  by  the  master.  Leighton 
&  H.  Steel  Co.  v.  Snell,  217  111.  152,  75  N. 
E.  462.  Testimony  that  an  employe  had 
taken  pieces  from  rollers  of  mangle  while 
in  motion  admissible  to  show  course  of  con- 
duct by  employes  permitted  by  employer. 
Manning  v.  Excelsior  Laundry  Co.  [Mass.] 
75  N.  E.  254.  Where  it  was  charged  that 
plaintiff  violated  rules  by  going  between 
cars,  evidence  tending  to  show  the  rule  was 
never  enforced  was  admissible.  Alabama 
G.  S.  R.  Co.  V.  Bonner  [Ala.]  39  So.  619. 
Where  violation  of  rule  was  charged,  and 
plaintiff  claimed  the  rule  was  not  enforced, 
evidence  that  it  was  impossible  or  impracti- 
cable to  perform  his  duties  without  violating 
the   rule   was  admissible.  '  Id. 

30.  A  servant  may  testify  what  his  duties 
were  and  under  whose  orders  he  acted, 
though  he  had  not  been  long  in  the  employ- 
ment. Leighton  &  Howard  Steel  Co.  v.  Snell 
217  111.  152,  75  N.  E.  462.  Where  evidence  of 
an  employe's  ordinary  duties  was  admitted, 
it  was  error  to  exclude  questions  tending  to 
show  his  duties  with  respect  to  the  observ- 
ance of  defects  in.  his  appliances.  Louns- 
bury  V.  Davis,  124  Wis.  432,  102  N.  W.  941. 
Where  a  section  foreman  was  injured  in  ari 
effort  of  his  crew  to  avoid  a  collision  with 
a  train  at  a  curve,  testimony  as  to  whether 
the  curve  was  of  the  kind  requiring  the 
foreman  to  send  a  flagman  ahead  was  admis- 
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Expert  and  opinion  evidence}^ — If  witnesses  are  shown  to  be  properly  quali- 
fied'^ they  may  testify  as  experts  in  regard  to  matters  requiring  special  skill  or 
knowledge.'^  But  mere  conclusions'*  and  opinion  evidence  are  inadmissible  when 
all  the  facts  can  be  ascertained  and  made  intelligible  to  the  jury.'^ 


sible  on  the  issue  of  contributory  negligence. 
Gulf,  etc.,  R.  Co.  V.  Minter  [Tex.  Civ.  App.] 
85   S.  W.   477. 

31.  See  4  C.  L.  597;  also  Evidence,  5  C.  L. 
1301. 

32.  Witness  who  had  worked  around 
switch  frogs  15  years  qualified  to  testify 
whether  blocked  switch  frogs  were  com- 
mon safety  devices.  Schroeder  v.  Chicago  & 
N.  W.  R.  Co.  [Iowa]  103  N.  W.  9S5.  One 
who  had  been  in  mill  and  lumber  business 
for  a  long  time  and  was  familiar  with  ma- 
chinery use  could  testify  as  an  expert  though 
he  had  not  run  a  machine  with  four  saws 
like  the  one  in  question.  Tates  v.  Hunts- 
ville  Hoop  &  Heading  Co.  [Ala.]  39  So.  647. 
Miner  who  had  not  worked  in  mine  in  ques- 
tion and  was  not  shown  to  be  familiar  with 
its  rules  or  customs  could  not  testify  to 
miner's  duties,  from  his  knowledge  of  other 
mines.  Smith  v.  Heola  Min.  Co.,  38  Wash. 
454,  80  P.  779. 

33.  Whether  certain  timbers  could  proper- 
ly be  used  to  prop  mine  roof.  Kellyville 
Coal  Co.  V.  Strine,  217  111.  516,  75  N.  B.  375. 
Whether  use  of  unannealed  steel  under  steel 
punch  and  die  was  dangerous  and  how  great 
the  risks  were.  Arnold  v.  Harrington  Cut- 
lery Co.  [Mass.]  76  N.  B.  19.4.  Bxperienced 
railroad  man  may  properly  testify  regard- 
ing purpose  of  derailing  switches  and 
where  they  should  be  placed.  Smith  v.  For- 
dyce,  190  Mo.  1,  88  S.  W.  679.  Where  in- 
competency of  servants  was  in  issue,  the 
expert  opinions  of  those  who  had  examined 
the  men  concerned  with  a  view  of  promoting 
them  were  competent.  Lake  St.  Bl.  R.  Co.  v. 
Fitzgerald,  112  111.  App.  312.  Experienced 
railroad  men  may  testify  to  freight  con- 
ductor's duties  and  whether  a  stop  signal 
should  be  given  in  switching  cars  before 
a  car  which  a  brakeman  is  to  stop  has  been 
cut  off.  Pittsburg,  etc.,  R.  Co.  v.  Nicholas 
[Ind.  App.]  73  N.  E.  195.  Experts  may  tes- 
tify whether  switch  frogs  are  dangerous 
when  unblocked  and  whether  blocked  switch 
frogs  were  common  safety  devices.  Schroe- 
der V.  Chicago  &  N.  W.  R.  Co.  [Iowa]  103 
N.  W.  985.  Machine  operators  may 
testify  whether  machinery  was  work- 
ing properly  at  a  particular  time.  Scar- 
lotta  V.  Ash  [Minn.]  103  N.  W.  1025.  Captain 
of  vessel,  qualified  as  expert,  could  testify 
whether  he  could  have  prevented  collision 
after  he  saw  projection  in  bridge.  Lambert 
V.  La  Conner  Trading  &  Transp.  Co.,  37 
Wash.  113,  79  P.  608.  Expert  in  railway 
management  may  testify,  in  action  for  in- 
juries to  brakeman  struck  by  overhead 
trestle,  what  good  railroad  management  re- 
quired in  the  way  of  telltales  at  each  end 
of  such  trestles.  Pittsburg,  etc.,  R.  Co.  v. 
Lamphere  [C.  C.  A.]  137  F.  20.  Experienced 
painter  who  had  used  swing  stagings  could 
testify  as  to  weight  which  a  certain  hook 
would  sustain.  Lewes  v.  John  Crane  & 
Sons  [Vt.]  62  A.  60.  Persons  who  have 
worked  in  and  operated  sawmills  may  tes- 
tify that  when  flywheels  are  broken  they 
should  be  discarded  and  not  repaired.     Boop 


v.  Laurelton  Lumber  Co.,  212  Pa.  523,  61  A. 
1021.  Expert  machine  operative  may  tes- 
tify how  a  person  would  have  to  get  his 
hands  into  a  machine  in  order  to  be  injured 
by  it.  Wofford  v.  Clinton  Cotton  Mills  [S. 
C]  51  S.  E.  918.  Where  servant  was  killed 
by  fall  of  elevator,  and  after  the  accident 
the  safety  device  was  seen  to  be  defective, 
expert  testimony  was  competent  to  show 
how  the  device  worked  when  In  proper 
condition,  and  how  long  it  would  take  to 
make  it  defective  as  it  was,  and  whether 
that  condition  could  have  been  caused  by 
the  falling  of  the  elevator  which  caused 
the  servant's  death.  Starer  v.  Stern,  100 
App.  Div.  393,  91  N.  T.  S.  821. 

34.  In  action  for  Injuries  caused  by  de- 
fective hook  used  to  hold  staging,  evidence 
of  what  defendant  would  have  done  if  he 
had  known  of  the  condition  of  the  hook  was 
inadmissible.  Lewes  v.  John  Crane  &  Sons 
[Vt.]  62  A.  60.  Testimony  as  to  whose  duty 
it  was  to  secure  cars  on  a  down  grade,  and 
what  witnesses  would  have  done  if  they  had 
been  in  charge  of  train  incompetent.  Den- 
ver, etc.,  R.  Co.  y.  Vitello  [Colo.]  81  P.  766. 
Error  to  allow  nonexperts  to  testify  that 
mangle  was  very  dangerous  machine  to 
allow  children  to  be  near.  Evans  v.  Jose- 
phine Mills  [Ga.]   52  S.  B.  538. 

Held  admissible:  Where  engineer  who  had 
control  of  a  train  swore  that  he  would 
have  stopped  it  if  he  had  known  of  the 
presence  of  a  work  train  in  time  to  prevent 
a  collision,  it  was  not  error  to  permit  the 
brakeman  and  conductor  to  testify  as  to 
what  they  would  have  done  if  they  had  been 
notified.  Gulf,  etc.,  R.  Co.  v.  Hays  [Tex.  Civ. 
App.]  89  S.  W.  29.  Not  error  to  allow  em- 
ploye to  testify  that  it  "was  dispatcher's  duty 
to  notify  regular  trains  of  the  presence  of 
work  trains  on  the  track.  Id.  Witness 
may  testify  within  what  time  a  mine  roof 
could  have  been  propped  or  made  secure. 
Tutwiler  Coal,  Coke  &  Iron  Co.  v.  Farrington 
[Ala.]   39  So.  898. 

35.  As  whether  machines  should  have  been 
guarded.  National  Biscuit  Co.  v.  Nolan  [C, 
C.  A.]  138  F.  6.  Whether  door  of  elevator 
entrance  was  properly  placed  to  make  it 
safe.  Siegel,  Cooper  &  Co.  v.  Trcka,  218  111. 
559,  75  N.  E.  1053.  Whether  work  on  vault, 
putting  in  steel  plates,  could  be  done  safely 
without  set  screws.  Dolan  v.  Herring-Hall- 
Marvin  Safe  Co.,  105  App.  Div.  366,  94  N.  T. 
S.  241.  Opinions  on  safety  of  rule  requiring 
work  trains  to  flag  regular  trains  inadmis- 
sible. Gulf,  etc.,  R.  Co.  V.  Hays  [Tex.  Civ. 
App.]  89  S.  W.  29.  Expert  opinion  on  wheth- 
er iron  and  steel  could  be  distinguislied  from 
their  appearance  Inadmissible.  Wolf  v.  New 
Bedford  Cordage  Co.  [Mass.]  76  N.  E.  222. 
Opinion  evidence  improper  on  incompetency 
of  mine  boss.  Purkey  v.  Southern  Coal  & 
Transp.  Co.  [W.  Va.]  50  S.  E.  755.  No  error 
to  refuse  to  allow  opinion  evidence  on  ques- 
tion whether  car  in  which  employes  were  be- 
ing carried  was  overcrowded.  Chicago 
Terminal  Transfer  Co.  v.  O'Donnell.  213  111. 
545,    72   N.    B.    1133.     In   an   action   for   death 
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Questions  of  law  and  fact.^' — ^Unless  the  evidence  is  so  conclusive  that  only 
one  inference  can  reasonably  be  drawn  therefrom,  the  issues  of  negligence  of  the 
master,^''  contributory  negligence  of  the  servant/'  assumption  of  risk/°  and  proxi- 
mate cause/"  are  for  the  jury.  What  facts  are  essential  to  the  existence  of  the 
fellow-servant  relation  is  a  question  of  law;  the  existence  of  such  facts  is  for  the 
jury." 

(§  3H)  5.  Instructions.*^ — Only  a  few  illustrative  holdings  are  here  given, 
the  general  priaciples  governing  the  giving  of  instructions  being  fully  treated  else- 
where.** 

Instructions  must  be  confined  to  the  issues  raised  by  the  pleadings**  and  the 
evidence.*'    All  the  acts  of  negligence  relied  on  by  the  plaintiff  and  supported  by 


by  the  falling  of  a  derrick,  the  opinion  of 
a  -witness  that  a  guy  rope  anchor  pulled 
out  because  not  weighted  heavily  enough 
•was  incompetent.  Lounsbury  v.  Davis,  12< 
Wis.  432,  102  N.  W.  941.  A  machinist,  whose 
duty  It  was  only  to  see  that  machines  were 
In  good  running  order,  could  not  testify 
that  In  his  opinion  certain  machines  should 
have  been  safeguarded.  National  Biscuit 
Co.  V.  Nolan  [C.  C.  A.]  138  P.  6.  Expert 
testimony  Is  Incompetent  on  question  "wheth- 
er it  Is  dangerous  for  boy  of  12  to  hang  on 
a  sUl  over  a  belt  and  start  the  belt  with 
his  feet.  Virginia  Iron,  Coal  &  Coke  Co.  v. 
Tomlinson  [Va.]  51  S.  B.  362.  Expert  opin- 
ion as  to  whether  certain  hoisting  machin- 
ery was  reasonably  suitable  and  safe  was 
erroneously  admitted  where  the  machinery 
w^as  simple  In  construction  and  could  have 
been  intelligently  described  to  the  jury,  and 
the  evidence  as  to  its  state  of  repair  was  con- 
flicting.    Coe  V.  Van  Why  [Colo.]   80  P.  894. 

36.  See  4  C.  D.  B98;  also  preceding  sec- 
tions where  various  issues  are  particularly 
discussed.  Also  Questions  of  Law  and  Fact, 
4  C.   L.    1165. 

37.  Powley  V.  Swensen,  14S  Cal.  471,  80 
P.  722;  Marks  v.  Harriet  Cotton  Mills,  138 
N.  C.  401,  50  S.  B.  769.  Negligence  Is  ordi- 
narily for  the  Jury  and  a  finding  will  be 
disturbed  by  the  court  only  in  extreme 
cases.  MoHae  v.  Erickson  [Cal.]  82  P.  209. 
Instruction  erroneous  which  in  effect  stated 
that  certain  facts  would  constitute  negli- 
gence. Evans  v.  Josephine  Mills  [Ga.]  62 
S.  E.  538.  There  being  some  evidence  tend- 
ing to  show  machinery  used  to  control  cars 
on  elevator  siding  was  defective,  it  was 
error  to  take  that  theory  of  the  case  from 
the  jury.  Dill  v.  Marmon  [Ind.]  73  N.  E. 
67.  Whether  handhold  on  street  car  was 
broken  before  or  after  conductor  took  car 
out,  held  for  Jury.  Crawford  v.  United  B. 
&  Elec.  Co.  [Md.]  61  A.  287.  Facts  being 
undisputed,  negligence  may  be  a  question 
of  law.  Cleveland,  etc.,  R.  Co.  v.  Haas  [Ind. 
App.]    74    N.    B.    1003. 

38.  Shickle-Harrison  &  Howard  Iron  Co. 
v.  Beck,  112  III.  App.  444;  Arenschield  v. 
Chicago,  etc.,  R.  Co.  [Iowa]  105  N.  W.  200; 
Annadall  v.  Union  Cement  &  Lime  Co.  [Ind.] 
74  N.  B.  893.  Finding  of  trial  judge  on 
Issue  of  contributory  negligence  will  not 
be  disturbed  unless  clearly  wrong.  Smith 
V.  Minden  Lumber  Co.,  114  La.  1035,  38  So. 
821.  It  is  only  where  there  is  no  dispute 
as  to  the  controlling  facts,  and  no  room  for 
different  conclusions  upon  the  part  of  reason- 
able minds  as  to  the  question  of  contributory 


negligence  that  it  becomes  a  question  of  law 
for  the  court.  Buehner  Chair  Co.  v.  Feulner 
[Ind.]  73  N.  E.  816;  Diamond  Block  Coal  Co. 
v.  Cuthbertson  [Ind.]  73  N.  B.  818.  By  Daws 
1902,  c.  600,  §  3,  the  issue  of  contributory 
negligence  must  be  submitted  to  the  jury 
in  an  action  under  the  act.  McBride  v.  New 
York  Tunnel  Co.,  101  App.  Div.  448,  92  N. 
Y.  S.  282;  McConnell  v.  Morse  Iron  W^orks 
&  Dry  Dock  Co.,  102  App.  Div.  616,  92  N.  Y. 
S.  477.  Though  contributory  negligence 
must  go  to  jury  under  Laws  1902,  p.  1750,  c. 
600,  §  3,  a  verdict  on  that  issu4  contrary 
to  the  weight  of  -evidence  may  be  set  aside 
on  appeal.  Vaughn  v.  Glens  Falls  Portland 
Cement  Co.,  93  N.  Y.  S.  979. 

39.  Annadall  v.  Union  Cement  &  Lime  Co. 
[Ind.]  74  N.  B.  893;  Chicago,  etc.,  R.  Co.  v. 
Bryan  [Ind.  App.]  76  N.  B.  678.  Though 
assumed  risk  must  go  to  jury  under  Laws 
1902,  p.  1750,  c.  600,  §  3,  a  verdict  contrary 
to  the  weight  of  evidence  on  that  issue 
may  be  set  aside  on  appeal.  Vaughn  v.  Glens 
Falls  Portland  Cement  Co.,  93  N.  Y.  S.  979; 
Baker  v.  Empire  Wire  Co.,  102  App.  Div. 
125,  92  N.  Y.  S.  355.  Where  facts  were 
undisputed  and  showed  assumption  of  risk, 
a  directed  verdict  for  defendant  was  proper. 
Brooks  V.  Joyce  Co.,  127  Iowa,  266,  103 
N.    W.    91. 

40.  Cleveland,  etc.,  R.  Co.  v.  Patterson 
[Ind.  App.]  75  N.  B.  857.  Whether  proxi- 
mate cause  is  question  of  law  or  fact  de- 
pends upon  the  state  of  the  evidence.  Davis 
v.  Mercer  Lumber  Co.  [Ind.]  73  N.  B.  899. 
Whether  employe  was  injured  while  cleaning 
a  machine  Trhile  in  motion,  contrary  to  or- 
ders, held  for  jury,  the  evidence  being  con- 
flicting; but  whether  his  disobedience  was 
the  proximate  cause  of  his  injury  held  for 
the  court.  Hicks  v.  Naomi  Palls  Mfg.  Co., 
138  N.  C.  S19,  50  S.  E.  703. 

41.  Illinois  Southern  R.  Co.  v.  Marshall, 
112  111.  App.  514. 

42.  See   4   C.  D.  606. 

43.  See   Instructions,   6   C.   L.    43. 

44.  Requested  instruction  not  properly 
limited  to  charges  made  in  complaint  held 
correctly  refused.  Scarlotta  v.  Ash  [Minn.] 
103  N.  W.  1025.  Instruction  submitting  as- 
sumed risk  properly  refused  because  not 
pleaded.  Gulf,  etc.,  R.  Co.  v.  Melville  [Tex. 
Civ.  App.]  13  Tex.  Ct.  Rep.  29,  87  S.  W.  863. 
Instruction  submitting  defense  not  pleaded, 
properly  refused.  Cane  Belt  R.  Co.  v.  Cros- 
son  [Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  123. 
87   S.   W.   867. 

45.  Wood  V.  Texas  Cotton  Product  Co 
[Tex.   Civ.   App.]    13   Tex.   Ct.   Rep.    534,   88   s! 
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evidence  should  be  submitted.*"  The  defendant  is  entitled  to  proper  instructions  on 
the  issues  of  contributory  negligence/''  assumption  of  risk,*'  and  the  existence  and 
effect  of  the  fellow-servant  relation/*  when  these  defenses  are  relied  on  and  sup- 
ported by  proof.'"  The  instructions  given  must  be  warranted  by  the  evidence." 
They  should  not  be  on  the  weight  of  the  evidence"^  and  should  not  assume  as 
proved  facts  in  issue."**  They  should  not  confuse  the  issues'*  or  otherwise  mislead 
the  juTy.°°  In  actions  based  on  statutes,  instructions  may  properly  follow  the 
statutory  language.'"  • 


W.  496.  Where  the  evidence  Is  unsatis- 
factory, the  giving  of  an  instruction  on 
the  duty  to  provide  a  safe  place,  vifhen  the 
issue  is  negligence  in  furnishing  a  defec- 
tive appliance,  is  reversible  error.  George 
Doyle  &  Co.  v.  Hawkins,  34  Ind.  App.  514, 
73  N.  B.  200.  Instruction  held  within  issues 
In  action  for  injuries  alleged  to  have  been 
caused  by  defective  condition  of  elevator 
cable.  Zongker  v.  People's  Union  Mercan- 
tile Co..  110  Mo.  App.  382,  86  S.  "W.  486.  In- 
structions should  be  confined  to  issues  of 
negligence  shown  by  evidence.  St.  Louis 
S.  W.  R.  Co.  V.  Arnold  [Tex.  Civ.  App.]  87  S. 
W.  173.  Reversible  error  to  submit  negli- 
gence of  foreman  when  evidence  did  not 
raise  the  issue.  International  &  G.  N.  R. 
Co.  V.  Still  [Tex.  Civ.  App.]  13  Tex.  Ct.  Rep. 
372,  88  S.  V?.   257. 

46.  Evidence  held  to  warrant  special  re- 
quested charge  on  negligence,  hence,  such 
charge  should  have  been  given.  St.  Louis 
S  W.  R.  Co.  V.  Demsey  [Tex.  Civ.  App.] 
13.  Tex.  Ct.  Rep.  961,  89  S.  W.  786.  Negli- 
gence of  engineer  in  charge  of  drill  engine 
properly  submitted  to  jury,  as  the  Issue  was 
generally  pleaded  and  sustained  by  evidence. 
Galveston,  etc.,  R.'  Co.  v.  Roth  [Tex.  Civ. 
App.]  84  S.  W.  1112.  "Where  In  action  for 
death  of  brakeman,  the  negligence  charged 
was  that  the  train  was  run  in  a  negligent 
manner,  and  that  a  rock  was  negligently 
left  on  the  track,  a  requested  Instruction 
which  wholly  Ignored  the  second  charge 
was  properly  refused.  El  Paso  &  N.  B.  R. 
Co   V.  W^hatley  [Tex.  Civ.  App.]  85  S.  W.  306. 

47.  Failure  to  Instruct  on  contributory 
negligence  was  error.  Abbott  v.  Marion 
Min     Co.,    112    Mo.    App.    550,    87    S.    W.    110. 

48.  Instruction  Ignoring  defense  of  as- 
sumed risk  Is  prejudicial  error.  Montgom- 
ery Coal  Co.  V.  Barringer,  218  111.  327,  75 
N.   E.   900.  ^  ^     ^  , 

49.  Instruction  on  fellow-servant  doctrine 
proper,  where  vital  issue  in  case  was  wheth- 
er fall  of  scaffold  was  caused  by  three 
employes  working  together,  contrary  to  or- 
ders. Charping  v.  Toxaway  Mills,  70  S.  C. 
470,    50   S.   E.    186. 

50.  Defendant  is  entitled  to  have  his  de- 
fenses affirmatively  submitted.  St.  Louis  S. 
W.  R.  Co.  V.  Arnold  [Tex.  Civ.  App.]  87  S.  W. 
173  Instruction  erroneous  because  ignoring 
a  defense.  Crown  Cotton  Mills  v.  McNally 
[Ga.]  51  S.  E.  13.  Where  the  declaration  did 
not  negative  assumption  of  risk,  but  the  is- 
sue was  raised  by  evidence  introduced  under 
the  general  issue  tendered  by  defendant, 
It  was  error  to  ignore  such  issue  in  the 
Instructions.  Illinois  Terra  Cotta  Lumber 
Co  V.  Hanley,  214  111.  243,  73  N.  B.  373. 
Not  error  to  fail  to  submit  Issues  of  assumed 
risk,  and  contributory  negligence,  when  there 


was  no  request  for  their  submission  and  no 
evidence  warranting  an  affirmative  finding 
thereon.  Mueller  v.  Northwestern  I  on  Co. 
[Wis.]   104  N.   W.   67. 

51.  New  trial  granted  where  instructions 
were  In  part  Inapplicable  to  evidence  and 
failed  to  submit  defendant's  theory  of  the 
case.  Stewart  v.  Van  Deventer  Carpet  Co., 
138  N.  C.  60,  50  S.  E.  562.  Instruction  erro- 
neous because  warranting  a  finding  not  shown 
by  evidence.  Wojtylak  v.  Kansas  &  T.  Coal 
Co.,  188  Mo.  260,  87  S.  W.  506.  Instruction 
erroneous  because  not  requiring  a  finding 
of  the  facts  alleged  to  constitute  negligence. 
Id.  Instruction  erroneous  because  ignoring 
issue  of  proximate  cause  and  also  taking 
another  Issue  of  fact  from  the  jury.  Gulf, 
etc.,  R.  Co.  V.  Melville  [Tex.  Civ.  App.]  13 
Tex.  Ct.  Rep.  29,  87  S.  W.  863.  Instruction 
properly  refused  because  warranting  finding 
contrary  to  undisputed  evidence.  Cane  Belt 
R.  Co.  V.  Crosson  [Tex.  Civ.  App.]  13  Tex.  Ct. 
Rep.  123,   87  S,  W.  867. 

62.  Instruction  that  mere  fact  of  Injury 
to  a  fireman  by  the  giving  way  of  a  shaker 
bar  was  not  proof  of  negligence  held  erro- 
neous, because  on  the  weight  of  evidence. 
Missouri,  etc.,  R.  Co.  v.  Lynch  [Tex.  Civ.  App.] 
90  S.  W.  511. 

53.  El  Paso  &  N.  B.  R.  Co.  v.  Whatley 
[Tex.  Civ.  App.]  85  S.  W.  306.  Instruction 
erroneous  because  it  assumed  that  a  mine 
was  dangerous.  Straight  Creek  Coal  Co.  v. 
Haney's  Adm'r,  27  Ky.  L.  R.  1117,  87  S.  W. 
1114.  Where  there  was  evidence  tending  to 
show  that  It  was  not  practicable  to  timber 
a  mine  at  a  place  where  an  accident  occur- 
red, an  instruction  assuming  that  failure  to 
timber  It  was  negligence,  was  erroneous. 
Abbott  V.  Marion  Min.  Co.,  112  Mo.  App.  550, 
87  S.  W.  110.  Instruction  under  fellow- 
servant  act  held  erroneous  because  it  assum- 
ed that  fellow-servants  of  plaintiff  were 
negligent.  Stanley  V.  Chicago,  etc.,  R.  Co., 
112  Mo.  App.  601,  87  S.  W.  112.  Where  un- 
contradicted evidence  showed  that  it  was 
negligence  to  leave  a  car  door  unfastened, 
the  assumption  of  that  fact  was  not  error. 
St.  Louis  &  S.  P.  R.  Co.  V.  Bussong  [Tex. 
Civ.  App.]   90  S.  W.  73. 

54.  Instructions  confusing  the  Issues 
made  by  the  pleadings  and  evidence,  and 
stating  law  Inapplicable  to  real  issues,  held 
reversible  error.  Nickey  v.  Dougan,  34  Ind. 
App.    601,   73   N.   E.    288. 

55.  An  instruction  embodying  part  of 
Illinois  Miners'  Act,  but  not  applying  it 
concretely  to  facts,  held  misleading.  Chicas-o 
Virden  Coal  Co.  v.  Rucker,  116  111.  App.  425. 
Charge  that  if  engineer,  who  jumped  from 
engine  to  avoid  injury  in  collision,  failed 
to  exercise  due  care  under  the  circumstances, 
the   verdict   must   be   for   defendant,    held    to 
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(§  3H)  6.  Verdicts  and  findings." — A  general  verdict  will  be  disregarded 
when  inconsistent  with  special  findings.'*  Where  a  master  and  servant  are  sued 
jointly  for  damage  resulting  solely  from  negligence  of  the  servant,  a  verdict  in 
favor  of  the  servant  discharges  the  master,  and  a  verdict  against  the  latter  will  be 
set  aside.'* 

§  4.  Liability  for  injuries  to  third  persons.  A.  In  general. ^'^ — The  master  ia 
liable  for  the  acts  of  his  servant  within  the  general  scope  of  his  employment,  while 
about  his  master's  business,"^  though  the  act  be  negligent,  wanton,  willful  or  mali- 
cious,''^ and  though  the  servant  exceeds  his  actual  authority  and  violates  express 
instructions.*^     He  is  not  liable  for  unauthorized  acts,  outside  the  course  or  scope  of 


correctly  state  the  law  and  not  to  be  mis- 
leading: though  negative  in  form.  San  An- 
tonio &  A.  P.  R.  Co.  V.  Lester  [Tex.]  13 
Tex.  Ct.  Rep.  813,  89  S.  W.  752. 

56.  In  action  based  on  violation  of  mines 
law,  an  instruction  following  the  language 
of  the  act  relative  to  the  duties  of  mine 
examiners  is  not  improper.  Kellyville  Coal 
Co.  V.  Strine,  217  111.  516,  75  N.  E.   375. 

57.  See  4  C.  L.  608,  also  Verdicts  and 
Findings,  4  C.  L..  1803. 

58.  General  verdict  for  plaintiff  inconsist- 
ent with  special  findings  that  he  did  not 
come  in  contact  with  shaft  intentionally 
or  knowingly,  and  did  not  do  so  accidentally. 
Stratton  v.  Nichols  Lumbei'  Co.  [Wash.]  81 
P.  831.  In  an  action  based  on  a  failure  to 
guard  cogwheels,  a  special  verdict  that  the 
cause  of  injury  was  plaintiff's  slipping  on 
a  piece  of  shafting  on  the  floor  is  incon- 
sistent with  a  general  verdict  for  plaintiff, 
and  such  general  verdict  may  be  disregard- 
ed. Roats  Co.  V.  Meeker  [Ind.]  73  N.  B. 
253.  Special  findings  that  plaintiff  knew  or 
ought  to  have  known  of  the  danger  of 
operating  a  machine  in  the  way  he  did, 
and  that  his  Injury  would  have  been  avoided 
if  the  master  had  properly  instructed  him 
and  he  had  used  due  care,  held  ambiguous 
and  to  neutralize  each  other,  hence  general 
verdict  for  plaintiff  sustained.  Flickner  v. 
Lambert  [Ind.  App.]  74  N.  E.  263.  Where 
special  findings  of  fact  showed  that  injury 
would  not  have  occurred  but  for  negligence 
of  plaintiff,  a  general  verdict  for  plaintiff 
should  on  motion  be  set  aside  and  judgment 
entered  for  defendant.  National  Brass  Mfg. 
Co.    V.   Rawlings    [Kan.]    80   P.    628. 

59.  Action  against  railway  company  and 
Its  master  mechanic,  by  whose  negligence 
the  death  of  a  brakeman  was  alleged  Co 
have  been  caused.  "Verdict  in  favor  of  the 
master  mechanic  discharged  the  company, 
hence,  verdict  against  the  latter  was  set 
aside.  Stevick  v.  Northern  Pac.  R.  Co. 
[Wash.]    81  P.   999. 

60.  See   4   C.   L.    608, 

61.  Rooney  v.  Woolworth  [Conn.]  61  A. 
366.  The  master  is  liable  for  torts  of  his 
servants,  done  with  a  view  to  the  further- 
ance of  the  master's  business,  and  in  the 
line  of  duty.  Crandall  v.  Boutell  [Minn.] 
103  N.  W.  890.  Master  liable  where  team- 
ster who  delivered  a  load  of  lumber  negli- 
gently dumped  it  on  the  side  of  a  hill  so 
that  it  slid  down  and  struck  plaintiff — the 
purchaser.  Dumontier  v.  Stetson  &  P.  Mill 
Co.  [Wash.]  81  P.  693.  Special  deputy 
sheriff,  paid  by  street  railway  company, 
put  off  a  passenger  for  refusal  to  pay 
fare,  being  directed  to  do  so  by  the  con- 
ductor, and  struck  the  passenger  in  so  doing. 


Company  held  liable.  Foster  v.  Grand  Rap- 
ids R.  Co.  [Mich.]  12  Det.  Leg.  N.  311,  104 
N.  W.  380.  Employer  who  authorized  col- 
lector to  go  to  plaintiff's  rooms  after  fur- 
niture was  liable  for  an  assault  on  plaintiff 
by  the  collector.  Peddie  v.  Gaily,  109  App. 
Div.  178,  95  N.  T.  S.  652.  Servant  sent  to 
collect  for  furniture  or  take  the  goods  held 
to  have  been  trying  to  carry  out  his  mas- 
ter's instructions  when  he  made  an  assault 
on  the  purchaser.  Ziegenhein  v.  Smith,  116 
111.  App.  SO.  Where  servants  sent  to  put  up 
a  stove  purchased  of  defendant  informed 
the  purchaser  that  the  chimney  was  block- 
ed with  refuse  and  agreed  to  remove  it  but 
failed  to  do  so,  as  a  result  of  which  the 
purchaser  was  asphyxiated  when  a  fire  was 
started,  the  seller  was  liable.  Crandall  v. 
Boutell  [Minn.]  103  N.  W.  890.  Where  man 
was  knocked  from  his  bicycle  by  a  vehicle, 
evidence  held  sufficient  to  warrant  finding 
that  the  driver  was  defendant's  servant,  tfiat 
vehicle  belonged  to  defendant,  and  that 
driver  was  at  the  time  engaged  in  his  mas- 
ter's business  and  acting  within  the  scope 
of  his  employment.  Louisville  Water  Co.  v. 
Phillips'  Adm'r  [Ky.]  89  S.  W.  700.  Saloon 
keeper  would  be  liable  to  a  customer  to 
whom  his  servant  served  a  drugged  drink, 
while  acting  in  the  course  of  his  employ- 
ment. Tway  V.  Salvin,  109  App.  Div.  288,  95 
N.  T.  S.  653.  Evidence,  however,  Insuffi- 
cient to  show  defendant  was  proprietor  of 
saloon     where     drink     was     served.     Id. 

62.  Rule  applied  where  freight  conductor 
threw  a  boy  stealing  a  ride  off  the  train, 
causing  him  to  fall  under  wheels.  Chicago, 
etc.,  R.  Co.  V.  Kerr  [Neb.]  104  N.  W.  49.  The 
master  is  liable  for  his  servant's  act  done 
in  the  course  of  his  employment  and  to 
further  his  master's  purposes,  though  the 
act  was  willful  and  deliberate.  Jackson  v 
American  Tel.  &  T.  Co.  [N.  C]  51  S.  E.  1015. 
If  an  act  done  by  a  servant  is  within  the 
scope  of  his  employment,  the  master  is 
liable  even  though  the  act  is  willful,  wanton, 
or  done  in  an  excessive  manner.  Bowen  v' 
Illinois  Cent.  R.  Co.  [C.  C.  A.]  136  F.  306. 
Defendant  liable  where  its  agent  had  plain- 
tiff arrested  without  legal  cause  in  order 
to  get  him  out  of  the  way  while  defendant's 
poles  were  being  placed  on  plaintiff's  land. 
Jackson  v.  American  Tel.  &  T.  Co.  [N.  C] 
51  S.  E.  1015.  Railway  company  liable  if 
its  servant.  In  charge  of  an  engine  will- 
fully permitted  it  to  run  down  a  person,  with- 
out warning.  Greene  v.  New  York,  etc.,  R 
Co.,     102    App.     Div.     322,     92     N.    T.     S      424 

63.  Crandall  v.  Boutell  [Minn.]  103  N 
W.  890.  Master  liable  for  injuries  caused 
by  running  away  of  a  horse  in  charge  of 
his     delivery    boy,     the    horse    having     been 
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the  servant's  employment."*  If  a  servant,  having  completed  his  duty  to  his  master, 
then  proceeds  to  prosecute  some  private  purpose  of  his  own,  the  master  is  not  liable 
for  his  acts  f^  but  if  the  servant,  while  engaged  about  his  master's  business,  merely 
deviates  from  the  direct  line  of  duty  to  accomplish  some  personal  end,  the  master's 
responsibility  may  be  suspended,  but  it  is  re-established  when  the  servant  resumes 
his  duty."*  A  deviation,  even  if  in  violation  of  express  orders,  is  not  an  abandon- 
ment of  the  master's  service."'  When  the  object  of  the  servant's  temporary  depart- 
ure from  the  master's  service  has  been  accomplished,  and  the  servant  re-engages  in 
the  discharge  of  his  duty,  the  master's  responsibility  instantly  attaches."^ 


negligently  left  untied,  even  though  the 
hoy  had  been  ordered  to  tie  the  horse,  and 
had  been  furnished  with  a  hitching  strap 
and  weight  for  the  purpose.  Healy  v.  John- 
son,  127  Iowa,   221,  103  N.  W.   92. 

64.  A  person  came  to  railway  ofBce  to 
inquire  about  freight  charges,  and  was  told 
by  station  agent,  as  he  had  turned  and  was 
about  to  go,  that  there  was  a  package  for 
him.  He  turned  to  window,  and  agent  gave 
him  a  book  to  sign,  and  then  shot  him  while 
signing.  The  company  was  not  liable  for 
the  agent's  act,  resulting  in  death  of  the 
person  shot.  Bowen  v.  Illinois  Cent.  R.  Co. 
[C.  C.  A.]  136  Ji'.  306.  Act  of  bell  boy  in 
opening  door  of  elevator  for  waitress  was 
not  the  act  of  his  master,  he  having  nothing 
to  do  with  the  elevator.  CuUen  v.  Higgins, 
216  111.  78,  74  N.  E.  698.  Son  of  automobile 
dealer,  employed  as  clerk,  on  a  day  when 
he  was  given  a  holiday,  took  out  a  machine 
without  his  father's  knowledge  and  took 
a  friend  driving.  The  father  was  held  not 
liable  for  injuries  resulting  from  a  runaway, 
caused  by  the  machine.  Reynolds  v.  Buck, 
127  Iowa,  601,  103  N.  W.  946.  Use  of  beer, 
and  passing  of  bottles  among  band  men, 
was  not  within  the  scope  of  their  employ- 
ment as  musicians,  and  a  spectator,  injured 
by  a  bottle  which  was  dropped,  could  not 
recover  from  owner  of  amusement  park. 
Williams  v.  Mineral  City  Park  Ass'n  [Iowa] 
102  N.  W.  783.  In  action  for  unlawful  ar- 
rest by  defendants'  servants,  plaintiff  must 
prove  that  the  servants  had  express  or  im- 
plied authority  to  make  the  arrest.  Vara 
v.  Quigley  Const.  Co.,  114  La.  261,  38  So.  162. 
Authority  to  cause  the  arrest  of  persons  on 
a  charge  of  violating  a  labor  contract  is  not 
implied  in  the  employment  of  agents  or 
clerks  to  run  a  commissary  store  and  to  col- 
lect amounts  due  by  laborers  to  a  construc- 
tion company.  Id.  Under  Civ.  Code  art. 
2320,  the  responsibility  of  masters  is  con- 
fined to  damages  caused  by  servants  in  the 
"exercise  of  the  functions  in  which  they  are 
employed,"  and  they  are  not  liable  for  col- 
lateral torts  committed  while  the  servants 
are  engaged  in  their  employments.  Id. 
Conductor  who  called  a  policeman  to  ar- 
rest two  "crooks"  on  his  car,  as  a  Joke  on 
the  policeman,  was  acting  outside  the  scope 
of  his  employment,  and  company  was  not 
liable  for  an  injury  to  the  policeman  on  the 
car.  Berry  v.  Boston  Bl.  R.  Co.,  188  Mass. 
536^  74  N.  E.  933.  It  is  not  within  scope 
of  motorman's  employment  to  eject  a  boy 
from  a  car.  Drolshagen  v.  Union  Depot  R. 
Co..  186  Mo.  258,  85  S.  W.  344.  If  defend- 
ant's watchman  was  not  acting  under  or- 
ders in  ejecting  plaintiff  from  a  car  defend- 


ant was  not  liable  for  servant's  act  in  shoot- 
ing plaintiff.  Howard  v.  Terminal  R.  Ass'n, 
110  Mo.  App.  674,  85  S.  W.  608.  Hotel  em- 
ploye who  accidentally  shot  a  boy  who  was 
a  guest  at  the  hotel,  while  they  were  play- 
ing together,  the  employe  being  off  duty  at 
the  time,  was  not  acting  as  a  servant  or 
within  the  scope  of  his  employment  at  the 
time.  Clancy  v.  Barker  [Neb.]  103  N.  W.  446. 
Defendant  not  liable  for  malicious  prosecu- 
tion instituted  by  credit  clerk  when  evidence 
did  not  show  the  clerk's  act  was  authoriz- 
ed or  was  within  scope  of  his  employment. 
Staton  V.  Mason,  94  N.  T.  S.  417.  A  chauf- 
feur who  takes  out  his  master's  automobile 
contrary  to  the  owner's  instructions  is  not 
while  so  doing  acting  within  the  scope  of  his 
employment.  Stewart  v.  Baruch,  93  N.  T.  S. 
161.  Drivers  of  automobile  held  not  to  be 
engaged  in  business  of  the  owner  at 
time  of  an  accident  and  owner  not  liable. 
Clark  V.  Buckmobile  Co.,  94  N.  T.  S.  771. 
Company  not  liable  where  trainman  threw 
bricks  at  a  dwelling  house  near  the  track. 
Davenport  v.  Charleston  &  W.  C.  R.  Co.  [S. 
C]  51  S.  B.  677.  Acts  of  floorwalker  in  ac- 
cusing plaintiff  of  having  stolen  goods,  and 
making  it  appear  that  she  had  done  so,  and 
then  assaulting  and  imprisoning  her,  all  for 
the  purpose  of  extorting  money  from  her,  • 
were  outside  the  scope  of  his  employment. 
Cobb  v.  Simon,  124  Wis.  467,  102  N.  W.  891. 

65.  Barmore  v.  Vioksburg,  etc.,  R.  Co. 
[Miss.]  38  So.  210.  An  act  done  by  a  serv- 
ant while  '  engaged  in  his  master's  work 
but  not  done  as  a  means  or  for  the  purpose 
of  performing  that  work  is  not  to  be  deemed 
the  act  of  the  master.  Where  elevator  man 
stepped  from  elevator  and  assaulted  a  pas- 
senger he  had  carried  up,  master  was  not 
liable.  Fairbanks  v.  Boston  Storage  Ware- 
house Co.  [Mass.]   75  N.  E.  737. 

66.  Barmore  v.  Vicksburg,  etc.,  R.  Co. 
[Miss.]    38   So.   210. 

67.  68.  Barmore  v.  Vicksburg,  etc.,  R.  Co. 
[Miss.]  38  So.  210.  Railway  employe  was 
placed  in  charge  of  a  steam  pump  and  was 
also  under  duty  of  procuring  fuel  for  the 
same  along  the  right  of  way,  being,  supplied 
with  a  tricycle  for  that  purpose.  He  went 
for  fuel  at  a  certain  spot  but  before  getting 
it,  carried  a  sick  friend  to  a  station  beyond. 
On  his  way  back,  and  before  he  reached  the 
place  where  the  fuel  was,  he  struck,  and  in- 
jured plaintiff  on  a  trestle.  It  was  held 
that  he  had  resumed  the  discharge  9f  his 
duties   and   that   the  master   was   liable.     Id. 

Note:  A  writer  in  the  Michigan  Law  Re- 
view comments  on.  the  case  above  cited  -as 
follows:  "The  principle  is  well  settled  that 
the  master  is  not  liable  for  the  negligent  act 
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A  master  who  intrusts  custody  and  control  of  a  dangerous  appliance  or  agency 
to  a  servant  cannot  avoid  responsibility  for  injuries  inflicted  thereby  on  the  plea 
that  the  servant  was  acting  outi^ide  the  scope  of  his  employment  in  the  doing  of  the 
particular  act  complained  of.'°  Whether  a  particular  appliance  or  agency  is  danger- 
ous within  the  meaning  of  this  rule  may  be  a  question  of  facf" 

A  messenger  company  impliedly  contracts  that  messengers  furnished  by  it  are 
suitable  and  proper  persons  for  the  performance  of  the  ordinary  duties  of  mes- 
sengers, so  far  as  the  exercise  of  ordinary  care  in  the  selection  and  employment  of 
them  will  enable  it  to  procure  such  persons.'^  If  special  and  peculiar  service  is  re- 
quired different  from  that  ordinarily  required  of  such  messengers,  and  the  company 
is  not  informed  of  the  fact,  no  special  arrangement  being  made,  it  is  not  liable  to 
the  employer  for  a  breach  of  trust  by  the  messenger,  either  as  a  master,^''  or  as  a 
common  carrier.''* 

The  doctrine  respondeat  superior  is  of  course  inapplicable  unless  the  relation 
of  master  and  servant  existed  at  the  time  between  the  defendant  and  the  person 
charged  with  the  wrongful  act  or  omission.'*    Thus,  an  employer  is  not  liable  for 


of  the  servant  done  outside  the  apparent 
scope  of  the  master's  business  and  the  serv- 
ant's employment.  Bishop,  Non-Contract 
Law,  5  612;  Mechem,  Agency,  §§  737  et  seq.; 
Smith,  Master  &  Servant,  p.  339.  But  how- 
ever apparently  simple  and  easy  of  com- 
prehension the  rule  may  he,  it  is  sometimes 
found  difficult  of  application,  though  the  dif- 
ficulty in  each  particular  case  arises  not 
from  any  uncertainty  in  the  rule  itself  but 
in  ascertaining  whether  the  act  complained 
of  was  done  in  the  execution  of  the  mas- 
ter's business,  and  within  the  scope  of  the 
agent's  employment.  Various  tests  have 
been  suggested  for  the  purpose  of  solving 
this  troublesome  question,  but  i.i  each  one 
this  inquiry  is  predominant:  Was  the  agent 
engaged  at  the  time  in  serving  the  princi- 
pal? Lima  E.  Co.  v.  Little,  67  Ohio  St,  91; 
Holler  v.  Boss,  68  N.  J.  Law  324,  96  Am.  St. 
Rep.  546.  59  L.  R.  A.  943.  If  the  servant 
was  at  the  time  when  the  injury  was  in- 
flicted, acting  for  himself  and  as  his  own 
master,  pro  tempore,  the  master  is  not  liable. 
If  the  servant  steps  aside  from  his  master's 
business  for  however  short  a  time  to  an  act 
not  connected  with  such  business,  the  rela- 
tion of  master  and  servant  Is  for  the  time 
suspended.  Morier  v.  Railroad  Co.,  31  Minn. 
351,  47  Am.  Rep.  793;  Krzikowsky  V.  Sper- 
ring,  107  111.  App.  493;  Stephenson  v.  South- 
ern Pacific  Co.,  93  Cal.  S58,  27  Am.  St.  Rep. 
223,  15  L.  R.  A.  475;  Cobb  v.  Simon,  119  Wis. 
597,  100  Am.  St.  Rep.  909.  In  the  recent  case 
of  Loomis  V.  Hollister,  75  Conn.  718,  the  court 
said:  "When  the  servant  takes  his  mas- 
ter's team  in  pursuance  of  his  employment 
and,  abandoning  the  purpose  for  which  he 
started,  goes  off  on  some  business  of  his 
own,  he  may  thus  take  his  master's  team 
into  his  own  possession  without  authority, 
for  the  transaction  of  his  own  business,  and 
in  such  case  his  acts  are  not  in  the  execu- 
tion of  his  master's  business  and  his  master 
is  not  liable  for  his  negligence."  The  lead- 
ing cases  on  this  subject  are  cited  and  com- 
mented upon  in  both  the  majority  and  dis- 
senting opinions  in  the-  principal  case,  but 
the  conclusions  arrived  at  are  in  conflict. 
We  believe  the  conclusion  of  the  majority 
cannot    be    sustained    in    law,    and    that    the 


error  into  which  the  court  has  fallen  Is  In 
confusing  deviation  from  the  master's  serv- 
ice with  a  total  departure  therefrom.  In  the 
language  of  the  dissenting  chief  Justice, 
'The  principle  here  stated  is  fraught  with 
great  danger.  With  all  deference  I  greatly 
fear  that  this  decision  will  certainly  return 
to  plague  the  court.'  " — 3  Mich.  L.  R.   670. 

69.  Rule  applied  where  railway  servant 
intrusted  with  tricycle  ran  down  a  person 
on  a  trestle.  Barmore  v.  Vlcksburg,  etc.,  R. 
Co.  [Miss.]  38  So.  210.  Where  a  railroad  em- 
ploye who  is  the  custodian  of  a  railway  tor- 
pedo negligently  placed  it  on  the  track 
where  it  was  likely  to  be  removed  or  knock- 
ed into  the  street,  or  left  It  in  the  street, 
the  master  is  liable  for  injuries  to  a  child 
who  picked  it  up.  Merschel  v.  Louisville  & 
N.  R.  Co.,  27  Ky.  L.  R.  465,  85  S.  W.  710. 

70.  Whether  railroad  tricycle  was  danger- 
ous should  have  been  submitted  to  the  Jury, 
Barmore  v.  Vlcksburg,  etc.,  R.  Co.  [Miss.] 
38  So.  210. 

Tl.  Where  boy  appropriated  money  he 
was  sent  to  collect,  there  was  no  evidence 
of  negligence  in  employing  him,  and  no  lia- 
bility on  that  ground.  Haskell  v.  Boston 
Dist.  Messenger  Co.   [Mass.]   76  N.  E.  215. 

72.  While  performing  such  special  serv- 
ice, as  collecting  money  which  the  mes- 
senger appropriated,  the  messenger  Is  the 
servant  of  the  employer  though  in  the  gen- 
eral employ  of  the  company.  Haskell  v. 
Boston  Dist.  Messenger  Co.  [Mass.]  76  N.  B. 
215. 

73.  The  messenger  company  is  not  an  in- 
surer of  everything  intrusted  to  the  mes- 
senger. Haskell  v.  Boston  Dist.  Messenger 
Co.    [Mass.]    76   N.   B.   215. 

74.  The  fact  that  a  person  Is  seen  oper- 
ating the  machinery  of  a  carrier  Is  suflicient, 
if  entirely  unexplained,  to'  warrant  the  in- 
ference that  such  person  was  the  carrier's 
servant.  Wilson  v.  Alexander  [Tenn.]  88  S. 
W.  935,  Where  a  railway  company  owned 
cabs  and  horses  and  rented  them  to  drivers 
at  a  certain  rental  per  day,  under  certain 
reg-ulations,  but  otherwise  intrusting  the  use 
of  the  property  to  the  discretion  of  the  driv- 
ers, the  company  and  drivers  were  not  mas- 
ter   and    servants    but    bailor    and    bailees. 
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acts  of  an  independent  contractor.'"'  An  independent  contractor  is  one  who  un- 
dertakes to  do  a  piece  of  work  according  to  his  own  methods,  being  subject  to  the 
control  of  his  employer  only  as  to  the  result.'"  One  who  is  subject  to  the  control  of 
his  employer  as  to  the  means  to  be  employed  as  well  as  to  the  result  is  a  servant,  and 
not  an  independent  contractor.'^'  In  determining  whose  servant  a  person  was  at  a 
particular  time,  authority  to^  control  is  the  test.'^ 

Duties  owed  by  property  owners  to  the  public  are  absolute  and  delegation  of 
such  duties  to  a  servant  does  not  relieve  tlie  owner  from  responsibility.'"  Those  who 
visit  public  places  in  response  to  invitation  made  generally  or  otherwise  have  a 
right  to  personal  protection  from  assault  by  agents  or  servants  of  the  person  or  cor- 
poration extending  such  invitation.*"  One  who  is  invited  upon  premises  where  a 
public  building  is  being  constructed  assumes  ordinary  risks  but  not  the  risk  of  in- 
competency or  negligence  of  servants  there  engaged.*^ 

Damages.^' — Exemplary  damages  cannot  be  awarded  unless  the  acts  of  the  serv- 
ant are  willful,  wanton,  or  malicious.** 

Liability  of  servant. — A  master  who  has  been  compelled  to  pay  damages  caused 
by  negligence  of  a  servant  has  a  right  to  recover  from  the  servant.**  A  servant  is 
personally  liable  to  third  persons  when  his  "wrongful  act  is  the  direct  and  proxi- 
mate cause  of  the  injury,  whether  such  wrongful  act  be  one  of  nonfeasance  or  mis- 
feasance.*" 


Connor  v.  Pennsylvania  B.  Co.,  24  Pa.  Super. 
Ct.  241.  A  person  being-  driven  by  anotlier  is 
prima  facie  liable  for  his  driver's  act 
■whether  he  is  the  owner  or  bailee  of  the 
vehicle  which  is  subject  to  his  control.  Kel- 
ton  V.  Pifer,   26  Pa.  Super.  Ct.  603. 

75.  Parrott  v.  Chicago  G.  W.  B.  Co.,  127 
Iowa,  419,  103  N.  W.  352.  Abutting  owner 
not  liable  for  negligence  of  contractor  em- 
ployed to  build  sidewalk.  Massey  v.  Oatea 
[Ala.]  39  So.  142.  Owner  of  property  Is  not 
responsible  for  the  negligence  of  a  person 
acting  independently  in  the  execution  of 
some  undertaking  in  connection  therewith, 
when  the  owner  does  not  have  the  right 
to  control  and  does  not  control  the  method 
of  execution.  Connor  v.  Pennsylvania  B. 
Co.,  24  Pa.  Super.  Ct.   241. 

76.  Parrott  v.  Chicago  G.  W.  B.  Co.,  127 
Iowa,  419,  103  N.  W.  352.  One  who  contract- 
ed to  do  a  Job  of  paper  hanging  at  a  cer- 
tain price,  furnishing  his  own  material,  tools 
and  labor,  was  an  independent  contractor. 
Southwestern  Tel.  &  T.  Co.  v.  Paris  [Tex. 
Civ.  App.]   13  Tex.  Ct.  Bep.  194,  87  S.  W.  724. 

77.  Contract  for  grading  and  filling  con- 
strued and  held  to  create  relation  of  master 
and  servant  between  railway  company  and 
contractor  and  former  held  liable  for  dam- 
age caused  by  latter.  Parrott  v.  Chicago  G. 
W.    B.    Co.,    127    Iowa,    419,    103   N.    W.    352. 

78.  Where  teamster,  employed  by  one 
whose  business  It  was  to  hire  out  teams,  re- 
ceived a  notice  from  defendant  of  the  ar- 
rival of  freight,  together  with  charges,  and 
was  requested  to  haul  It,  and  the  teamster 
turned  iiie  money  and  notice  over  to  his 
employer,  and  thereafter  was  told  to  haul 
the  freight  for  defendant,  the  teamster  was, 
while  unloading  the  freight,  under  the  con- 
trol of  his  employer,  and  not  of  the  defend- 
ant for  whom  the  hauling  was  being  done. 
Bentley,  Shriver  &  Co.  v.  Edwards  [Md.]  60 
A.  283.  Hence  he  was  not  a  fellow-servant 
of   a   teamster   employed   by   defendant.     Id. 


In  action  to  recover  a  statutory  penalty  for 
ejection  from  a  race  course,  whether  the 
persons  who  ejected  plaintiff  were  servants 
of  defendant  or  of  a  detective  agency,  an  in- 
dependent contractor,  was  for  the  jury,  the 
evidence  being  conflicting.  Greenberg  v. 
"Western   Turf   Ass'n    [Cal.]    82    P.    684. 

79.  The  duty  of  the  owner  of  a  building 
to  maintain  it  in  a  reasonably  safe  condi- 
tion as  to  the  public  is  absolute  and  the 
owner  is  not  relieved  from  responsibility  by 
delegating  it  to  a  servant,  even  though  he 
exercises  due  care  In  selecting  such  serv- 
ant. Connolly  v.  Des  Moines  Inv.  Co.  [Iowa] 
105  N.  W.  400.  Bule  applied  when  passerby 
was  struck  by  window  cap  which  fell  from 
building.     Id. 

80.  Assault  by  guard  on  person  who 
came  to  see  races,  while  he  was  crossing  the 
race  track.  Brooks  v.  Jennings  County 
Agricultural  Joint-Stock  Ass'n  [Ind.  App.]  73 
N.  E.  951. 

81.  Negligence  or  Incompetency  of  ele- 
vator man  held  not  assumed.  De  Haven  v. 
Hennessey  Bros.  &  Evans  Co.  [C.  C.  A.]  137 
P.  472.  Where  plaintiff  had  frequently  been 
invited  on  premises  where  public  building 
was  being  built  by  the  foreman  in  charge, 
it  was  a  question  of  fact  whether  another 
employe,  w;ho,  in  the  foreman's  absence,  in- 
vited plaintiff  into  the  building,  was  acting 
as  a  vice-principal,  and  in  the  scope  of  his 
employment.     Id. 

82.  See  4  C.  L.  610. 

83.  Evidence  held  not  to  warrant  exem- 
plary damages  in  collision  case.  Chicago 
Union  Traction  Co.  v.  Lauth,  216  111.  176,  74 
N.   E.    738. 

84.  The  right  of  action  does  not  accrue 
until  payment  by  the  master  has  been  com- 
pelled; and  the  master  has  two  years  there- 
after in  which  to  bring  suit  under  Ball.  Ann. 
Codes  &  St.  §  4805.  Gaffner  v.  Johnson 
[Wash.]   31  P.   859. 

85.  Complaint  held  not  to  show  Injury  as 
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(§  4)  B.  Procedure.  Pleading .^'^ — If  counts  axe  inconsistent,  plaintifE  may 
be  required  to  elect.*'' 

Evidence^^ — ^The  burden  is  upon  the  plaintiff  to  prove  that  the  negligence 
charged  was  the  proximate  cause  of  the  injury/^  and  that  the  person  charged 
therewith  was  a  servant  of  the  defendant."" 

Questions  of  law  and  fact.°'^ — If  the  facts  are  undisputed,  the  question  whether 
a  servant  is  acting  within  the  scope  of  his  employment  is  for  the  court;  if  there  is 
a  conflict  as  to  the  facts,  the  question  is  for  the  jury.°^ 

Actions  against  master  arid  servant  jointly. ^^ — At  common  law  the  master  and 
servant  cannot  be  sued  Jointly  where  the  former's  liability  is  predicated  solely  upon 
negligence  of  the  latter."*  Where  in  such  case  a  joint  action  is  permitted  by 
statute,  as  in  Indiana,"^  a  verdict  in  favor  of  the  servant  and  against  the  master 
is  self-contradictory  and  cannot  stand."" 

§  5.  Civil  liability  for  interference  with  relation  hy  third  person.^'' — ^The 
right  to  dispog'e  of  one's  labor  and  to  have  the  benefit  of  one's  lawful  contracts  can 
be  lawfully  interfered  with  only  by  one  acting  in  the  exercise  of  an  equal  or  superior 
right  which  comes  in  conflict  with  the  other."*  The  malicious  and  unjustifiable  pro- 
curement of  a  breach  of  an  existing  contract  of  employment,  resulting  in  damages,  is 
an  actionable  wrong.""  Interference  by  a  third  person  is  not  actionable  if  the  party  re- 
scinding the  contract  has  a  legal  Justification  therefor.^  An  intentional  interference 
without  lawful  Justification  is  malicious  in  law,  even  if  it  is  from  good  motives  and 
without  express  malice.''  The  fact  that  a  contract  of  employment  is  terminable  at  will 
does  not  affect  the  right  of  recovery  from  one  who  unlawfully  interferes  with  such 
employment,  though  it  does  affect  the  amount  of  damages  recoverable.'  A  con- 
tract between  an  employer  and  a  labor  union,  whereby  the  former  agrees  not  to  re- 
tain in  its  employ  any  person  objectionable  to  the  union,  does  not,  as  against  an  em- 
ploye not  a  member  of  the  union.  Justify  interference  with  his  employment  by  one 
lepresenting  the  union ;*  nor  is  interference  by  a  union  with  the  employment  of  one 
not  a  member,  on  the  sole  ground  of  nonmembership,  Justifiable  as  a  kind  of  com- 
petition.'* 


direct  and  proximate  result  of  wrongful  act 
of  one  alleged  to  be  the  agent  of  the  railway- 
company.  Ellis  V.  Southern  R.  Co.  [S.  C]  52 
S.  E.  228. 

86.  See  4   C.  L.   611. 

87.  Counts  held  inconsistent  in  complaint 
for  death  of  boy  ejected  from  car  by  motor- 
man.  Drollshagen  v.  Union  Depot  R.  Co., 
186  Mo.  258,  85  S.  W.  344. 

88.  See  4  C.  L.   611. 

89.  Prinz  v.  Lucas   [Pa.]   60  A.   309. 

90.  Where  there  was  no  direct  evidence 
to  show  that  brick  which  injured  plaintiff 
was  caused  to  fall  by  servants  of  defend- 
ant, a  nonsuit  was  properly  entered.  Laven 
V.  Moore,  211  Pa.  245,  60  A.  725. 

91.  See   4    C.   L.    611. 

92.  Barmore  v.  Vicksburg,  etc.,  R.  Co. 
[Miss.]  38  So.  210.  When  facts  are  undis- 
puted and  act  is  clearly  outside  the  scope 
of  servant's  employment,  it  is  the  duty  of 
the  court  to  so  declare.  Connor  v.  Penn- 
sylvania K.  Co.,  24  Pa.  Super.  Ct.  241. 
Whether  false  imprisonment  was  caused  by 
servant  while  acting  for  his  master  or  for 
his  own  private  purposes  held  for  jury. 
Jackson  v.  American  Tel.  &  T.  Co.  [N.  C] 
61  S.  B.  1015.  Whether  driver  of  team  was 
acting  within  scope  of  employment  at  time 


of  Injuries  caused  by  his  negligence,  held 
for  jury.  Brough  v.  Towle  [Mass.]  73  N.  E. 
851.  Whether  a  servant  is  acting  within 
the  scope  of  his  authority  in  the  commission 
of  a  wrongful  and  willful  act  is  a  question 
for  the  jury.  Green  v.  New  York,  etc.,  R.  Co. 
102  App.  Div.   322,   92  N.  T.   S.   424. 

93.     See  4  C.  L.   611. 

»4.     McNemar  v.  Cohn,   115  111.  App.   31. 

95.  Burns'  Ann.  St.  1901,  §  314;  and  see 
Indiana  Nitroglycerin  &  Torpedo  Co.  v.  Lip- 
pincott  Glass  Co.  [Ind.  App.]  72  N.  E.  183- 
4   C.   Li.    611,    n.    88. 

9«.  Indiana  Nitroglycerin  &  Torpedo  Co. 
V.   Lippencott  Glass  Co.    [Ind.]    75   N.   E.    649. 

97.  See  4  C.  L,.   612. 

98.  Berry  v.  Donovan,  188  Mass.  353  74 
N.   B.    603. 

99.  As  where  combination  of  employers 
procured  union  men  to  leave  the  shop  of  one 
who  refused  to  remain  in  the  combination 
or  abide  by  its  rules.  Employing  Printers' 
Club  V.  Doctor  Blosser  Co.  [Ga.]  50  S.  B.  353. 

1.  The  act  of  a  third  person  in  inducing 
an  employer  to  discharge  an  employe  is  not 
actionable  if  the  employer  had  the  right  to 
discharge  him.  Holder  v.  Cannon  Mfg  Co 
138  N.  C.  308,  60  S.  B.  681,  granting  rehear- 
ing; see  135  N.  C.  392,  47  S.  B.  481.    Evidence  in- 
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§  6.  Crimes  and  penalties." — The  Georgia  statute  making  it  illegal  to  pro- 
cure an  advancement  on  a  contract  for  services  with  intent  to  defraud  is  held  con- 
stitutional.'' The  act  does  not  provide  for  imprisonment  for  debt.'  The  provision 
that  certain  proof  shall  be  presumptive  evidence  of  a  fraudulent  intent  is  not  an  as- 
sumption of  judicial  functions  by  the  legislature.^  The  act  applies  to  a  cropper 
who  is  himself  to  perform  services."  A  minor  who  has  reached  the  age  of  criminal 
responsibility  may  be  convicted  under  the  act  though  his  contract  is  not  civilly 
enforceable.^^  An  accusation  under  the  act  must  set  forth  at  least  in  substance  a 
contract  definite  and  certain  as  to  its  terms  and  duration.^^  To  warrant  a  convic- 
tion, the  proof  must  sustain  the  charge^'  as  laid  in  the  accusation.^* 

In  South  Carolina,  also,  violation  by  an  employe  of  a  contract  for  labor  under 
which  money  has  been  advanced  is  a  criminal  offense.^"  A  contract  under  which 
money  is  advanced  to  stop  a  prosecution  of  the  employe  for  violation  of  another  con- 
tract is  void,'^"  and  for  violation  of  such  void  contract  the  employe  cannot  be  con- 
victed.^' 

Proof  that  the  laborer  himself  contracted  vidth  the  employer  is  indispensable 
to  a  conviction  under  the  Mississippi  statute  penalizing  the  act  of  inducing  an  em- 
ploye to  break  his  contract  for  labor  with  another.^'  Under  the  similar  Georgia 
statute,  there  can  be  no  conviction  where  the  proof  fails  to  show  that  accused  knew 
that  a  contract  existed  between  the  employe  and  tlie  prosecutor,  or  that  accused 
enticed,  decoyed  or  persuaded  the  employe  to  leave  his  employment.^' 
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§  1,  Office,  E}lisll>lllty,  Appolutment,  and 
Ootiipensntion     (607). 

§  2.  PoT^ers  anil  DutSes  in  General  and 
Snb.ieefs  of  Reference  (609). 

§  3.  Froceedings  on  Reference  and  Hear- 
ing  by   Master    (609). 


§  4.  Report  of  Master,  Exceptions  and  Ob- 
jections  (600). 

§  5.  Po-n'ers  of  Court  and  Proceedings  on 
Review    (610). 

§  e.     Re-reference    (611). 


§  1.     Office^  eligibility,  appointment,  and  compensation.^'^ — A  master  in  chan- 


sufficient  to  show  discharge  procured  hy 
ag-ents  of  defendants  while  acting  within 
the  scope  of  their  authority.  Holder  v. 
Cannon  Mfg.  Co.,  138  N.  C.  308,  50  S.  B.  681. 
2,  3,  4,  5.  Berry  v.  Donovan,  188  Mass. 
353,  74  N.  E.  603. 

6.  See   4  C.  L.    612. 

7.  Laws  1903,  p.  90.  Title  is  sufficient, 
and  act  does  not  contain  more  than  one  sub- 
ject-matter. Banks  v.  State  [Ga.]  52  S.  E. 
74.  The  act  is  not  repugnant  to  the  con- 
stitution of  Georgia  or  the  United  States. 
Townsend  v.  State  [Ga.]   52  S.  B.   293. 

8.  Prohibited  act  is  made  criminal,  and 
imprisonment  is  for  crime.  Banks  v.  State 
[Ga.]    52   S.   B.   74. 

9.  Proof  of  contract,  of  procuring  of 
money  or  other  thing  of  value,  of  failure 
to  perform  service  or  return  advancement, 
and  loss  to  the  hirer,  is  presumptive  evi- 
dence of  fraudulent  intent.  Banks  v.  State 
[Ga.]    52   S.   B.   74. 

10.  11.     Vinson  v.   State    [Ga.]    52    S.   E.   79. 
12.     An    accusation    which    fails    to    state 

when  a  contract  was  to  begin  or  end  is  fatal- 
ly defective.  Wilson  v.  State  [Ga.]  52  S.  E. 
82.  There  can  be  no  conviction  when  the 
term  of  service  has  been  left  indefinite  and 
unascertainable  from  the  agreement.  Mc- 
Coy V.   State    [Ga.]    52   S.   B.    434. 


13.  Evidence  insufficient  to  support  con- 
viction under  statute.  Glenn  v.  State  [Ga.] 
51  S.  E.  605.  Conviction  not  sustained  where 
proof  failed  to  show  contract  relation  be- 
tween accused  and  prosecutor.  Townsend  v. 
State    [Ga.]    52'  S.   E.   293. 

14.  Where  the  accusation  charged  a  con- 
tract with  Mrs.  M.  B.  Drake  and  the  evidence 
showed  W.  B.  Drake  to  be  the  employer  who 
sustained  loss,  a  conviction  could  not  be 
sustained  especially  where  the  evidence  "was 
unsatisfactory  as  to  the  fraudulent  intent  of 
the  minor  employe,  there  being  evidence 
that  he  was  compelled  to  quit  the  employ- 
ment by  his  mother.  Williams  v.  State 
[Ga.]  52  S.  E.  156.  An  accusation  charging 
that  accused  procured  from  the  hirer 
"money,  shoes  and  clothes  of  the  value  of 
$13,  with  intent  not  to  perform  such  service, 
to  the  loss  and  damage  of  the  hirer  in  the 
sum  of  $4"  is  not  sustained  by  proof  that 
the  hirer  advanced  "in  money,  clothes,  etc., 
$13.50"  and  that  accused  owed  the  hirer  $4 
on  account  of  advancements.  Banks  v. 
State    [Ga.]    62  S.  E.  74. 

15.  Where  a  contract  made  March  14  was 
violated  March  16,  the  violation  was  punish- 
able under  Act  1904,  taking  effect  March  16. 
State  V.  Robinson,  70  S.  C.  468,  50  S.  B. 
192. 
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eery  is  an  assistant  or  minister  to  the  court  appointed  by  the  court  if  no  rule  or 
statute  provides  for  it.     He  must  be  impartial  and  is  usually  bonded.^^ 

The  character  of  the  duties  performed  by  the  master  being  inferior  to  those  of 
the  chancellor,  the  compensation  sliould  be  correspondingly  lower.^^  Except  where 
iixed  by  statute^*  the  amount  of  the  master's  fees  is  discretionary  with  the  court^' 
and  is  not  subject  to  review  unless  abused.^°  The  basis  should  be  just  compensation 
for  the  time  which  one  having  the  requisite  qualiiications  to  serve  in  that  capacity 
would,  in  view  of  the  volume  of  testimony  to  be  considered  and  of  the  principles  of 
law  to  be  applied,  necessarily  be  required  to  devote  in  order  to  reach  a  conclusion  as 
to  the  questions  of  fact  and  principles  of  law  involved,  and  to  place  such  findings 
and  conclusions  in  proper  shape  to  present  to  the  court. ^''  Members  of  the  bar, 
masters  in  chancery,  and  others  having  knowledge  gained  from  experience,  are  com- 
petent to  testify  with  reasonable  certainty  as  to  the  time  required,^*  but  evidence  of 
the  usual  and  customary  compensation  of  masters  is  inadmissible.^*  The  claim  of 
the  master  should  be  so  itemized  as  to  distinctly  show  the  service  for  which  he 
claims  the  right  to  make  a  charge,^"  and  if  the  parties  who  are  called  upon  to  pay 
the  demands  of  the  master  object  to  the  claim  as  presented,  the  master  should  be 
required  to  support  his  claim  with  proof.^^  A  master's  report  being  suppressed, 
the  master  should  not  be  allowed  any  fee  for  services  connected  therewith^^  unless 
his  report  of  the  testimony  is,  by  consent  of  the  litigants,  availed  of  on  re-feference, 
in  which  case  he  should  be  allowed  fees  for  taking  and  reporting  the  proof.^^  An 
order  allowing  the  master's  fees  is  not  of  itself  a  final,  appealable  order,^*  and  the 
master  should  not  be  made  a  party  to  a  writ  of  error  to  review  the  allowance  of  his 
fees;"  though  in  some  states  the  right  of  appeal  extends  to  the  master.^®  In  the 
absence  of  a  certificate  of  evidence  it  will  be  presumed  on  appeal  that  the  amount 
fixed  was  reasonable  and  just.^^ 


16,  17.  state  v.  Boblnson,  70  S.  C.  468,  50 
S.   B.    192. 

18.  Under  Acts  1900,  c.  102,  p.  140,  proof 
that  the  contract  of  a  minor  who  was  enticed 
away  was  made  by  the  natural  guardian  of 
the  minor,  is  insufficient.  State  v.  Richard- 
son  [Miss.]    38  So.    497. 

19.  Construing-  Pen.  Code  1895,  §  122.  Evi- 
dence held  insufficient.  McAllister  v.  State 
[Ga.]   50  S.  E.  921. 

20.  This  article  includes  all  matter  relat- 
ing to  masters  in  chancery  and  court  com- 
missioners. Analogous  matter  may  be  found 
In  the  titles  Reference,  4  C.  L.  1257;  Restor- 
ing Instruments  and  Records  (examiners  of 
title  under  burnt  record  acts),  4  C.  L.  1294; 
Notice  and  Record  of  Title  (referees  under 
Torrens  act),  4  C.  L.  829,  and  Partition,  4  C. 
L.  898.  Also  see  Arbitration  and  Award,  5 
C.   L.   250,  and  Depositions,   5  C.  L.   988. 

For  a  full  discussion  of  the  law  and  prac- 
tice on  this  subject,  including  forms,  see 
Fletcher  Bq.  PI.  &  Pr.,  §J  582-614. 

21.  See  4  C.  L.  614. 

as.     Fletcher,  Eq.  PI.  &  Pr.    592. 

as.  Fitchburg  Steam  Engine  Co.  v.  Pot- 
ter, 211  111.  138,  71  N.  B.  933,  rvg.  110  III.  App. 
430.  Court  should  not  allow  compensation 
per  diem  equal  to  that  of  the  judge  of  the 
court,  if  reduced  to  a  per  diem  basis,  for 
the  working  days  of  the  year.     Id. 

24.  When  the  statute  specifies  a  fee  the 
master  Is  restricted  thereto.  Fitchburg 
Steam  Engine  Co.  v.  Potter,  211  111.  138,  71 
N    E.   933,  rvg.   110  111.   App.   430. 


25,  26.     Symus  v.  Chicago,  115  111.  Anp.  169. 

ST,  28,  29.  Fitchburg  Steam  Engine  Co. 
V.  Potter,  211  ni.  138,  71  N.  E.  933,  rvg.  110 
111.    App.    430. 

30.  Fitchburg  Steam  Engine  Co.  v.  Pot- 
ter, 211  111.  138,  71  N.  E.  933,  rvg.  110  111. 
App.  430.  Claim  of  master  for  examining 
questions  of  law  and  fact  and  reporting  con- 
clusions thereon  should  show  time  neces- 
sarily employed  In  such  work.     Id. 

31.  Fitchburg  Steam  Engine  Co.  v.  Pot- 
ter, 211  111.  138,  71  N.  E.  933,  rvg.  110  111.  App. 
430.  The  proof  should  show  the  services 
rendered,  the  time  actually  and  necessarily 
devoted  by  the  master  to  the  work,  and 
such  other  facts  as  will  enable  the  court  to 
intelligently  determine  the  rights  of  the 
master  and  the  proper  -obligations  of  the 
litigants.     Id. 

32.  Where  master  allowed  one  of  the  at- 
torneys to  draw  up  the  report.  Fitchburg 
Steam  Engine  Co.  v.  Potter,  211  111.  138  71 
N.    E.    933,    rvg.    110    111.    App.    430. 

S3.  Fitchburg  Steam  Engine  Co.  v. '  Pot- 
ter, 211  111.  138,  71  N.  E.  933,  rvg.  110  111 
App.  430. 

34,  35.  Symms  v.  Jamleson,  115  111.  App. 
165. 

36.  So  held  where  a  referee  or  master 
commissioner  presents  a  claim  for  fees  and 
e^^penses  in  the  matter  of  the  examination 
of  a  complicated  guardian's  account,  and  the 
claim  is  disallowed.  In  re  Guardianship  of 
Gorman.  2  Ohio  N.  P.   (N.  S.)   667. 

37.  Symus   v.   Chicago,    116    111.   App.    169. 
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§  2.  Powers  and  duties  in  generdl  and  subjects  of  reference}^ — The  court  may 
order  a  reference  vhen  the  issues  axe  intricate^'  or  the  taking  of  an  account  is  ia- 
volved,'"'  or  where  it  desires  an  investigation  of  contemptuous  conduct,*^  and  it  is 
said  that  there  is  scarcely  any  proceeding  where  a  master  may  not  be  appointed/^ 
but  the  master  is  a  ministerial  officer  and  the  exercise  of  judicial  power  cannot  be 
delegated  to  him.*' 

§  3.  Proceedings  on  reference  and  hearing  ly  master.** — ^It  is  irregular  to 
proceed  before  a  master  without  a  joinder  of  issues,*'*  but  this  irregularity  may  be 
waived.*"  In  proceedings  before  a  master,  ex  parte  affidavits  axe  not  competent  evi- 
dence.*' A  party  may  at  any  time  before  the  master  makes  his  report  amend  his 
pleadings  so  as  to  conform  to  the  proof,*^  but  he  cannot,  as  a  matter  of  right,  after 
the  hearing  has  been  concluded,  insist  upon  being  allowed  to  offer  evidence  to  sus- 
tain an  amendment  introducing  new  and  distinct  issues  of  fact.*"  A  Federal  court 
has  no  power  to  order  an  examiner  to  remove  books  and  documents,  which  have 
been  produced  before  him  by  witnesses  within  the  district,  obedient  to  subpoenas 
duces  tecum,  to  another  district  for  use  there  in  examining  witnesses.^" 

§  4.  Report  of  master,  exceptions  and  ohjections.^'^ — The  master  should  pre- 
pare the  report  himself.^"  The  leport  is  limited  by  the  scope  of  the  reference."' 
The  general  rules  of  construction  apply."*  Except  as  to  errors  apparent  on  the 
face  of  the  report,""  errors  cannot  be  taken  advantage  of  without  exception."'    The 


38.  See  4  C.  L.   614,   §  2. 

39.  "Where  the  issues  are  Intricate,  in- 
volving- not  only  the  weighing  of  the  testi- 
mony of  witnesses  but  a  careful  and  accu- 
rate application  of  this  evidence  to  the  facts, 
the  cause  should  be  referred  to  a  master 
rather  than  to  a  jury.  Harrodsburg  Water 
Co.  V.  Harrodsburg  [Ky.]    89  S.  W.   729. 

40.  Whenever,,  under  the  state  code,  com- 
plicated accounts  can  be  referred  to  a  ref- 
eree, a  suit  in  equity  lies  In  the  federal 
courts  to  enable  the  chancellor  to  refer  such 
matter  to  a  master  in  chancery.  McMullen 
Lumber  Co.  v.  Strother  [C.  C.  A.]  136  F.  295. 
Where  a  bill  foreclosing  trust  deeds  involv- 
ed the  adjustment  of  many  different  ac- 
counts, covering  transactions  with  a  num- 
ber of  different  parties  for  a  period  of  eight 
or  nine  years,  the  court  should  not  pro- 
ceed to  a  final  hearing  until  an  account  has 
been  stated  by  a  master  in  chancery,  and 
objections  thereto  settled  by  him.  Fitch- 
burg  Steam  Engine  Co.  v.  Potter,  211  111. 
138,  71  N.  B.  933,  rvg.  110  111.  App.  430,  and 
citing  6  in.  Cyc.  Dig.  1060,  1061.  A  refer- 
ence requiring  the  master  to  state  the  ac- 
counts between  the  parties  may  be  ordered, 
where  a  bill  alleging  that  a  partnership  ex- 
isted and  asking  for  an  accounting  is  fUed 
and  the  answer  admits  everything  essen- 
tial to  order  such  an  accounting.  Wilcoxon 
V.  Wilcoxon,  111  111.  App.  90. 

41.  Seastream  v.  New  Jersey  Exhibition 
Co.    tN.  J.   Eq.]    B9   A.   914. 

43.     Fletcher  Eq.  PI.  &  Pr.  593. 

43.  A  contempt  not  being  committed  in 
open  court  and  being  punitive  in  character 
and  not  subject  to  an  appeal,  the  judgment 
on  the  facts  is  a  matter  for  the  personal  at- 
tention of  the  chancellor.  Seastream  v.  New 
Jersey  Exhibition  Co.  [N.  J.  Eq.]  59  A.  914. 
Master's  report  in  divorce  case  considered. 
Edgar  v.  Edgar,  23  Pa.  Super.  Ct..220;  Rishel 
V.  Rishel,  24  Pa.  Super.  Ct.  303. 

44.  See  4  C.  L.  615. 

S    Curr.    Law — 39. 


45.  Patterson  v.  Johnson,  114  111.  App. 
329. 

46.  Held  waived,  no  injury  appearing, 
and  the  complaining  party  neither  olbjecting 
to  the  reference  nor  to  the  proceedings  be- 
fore the  master,  and  all  the  parties  treat- 
ing the  issues  as  properly  formed.  Patter- 
son  V.   Johnson,   114   111.   App.    329. 

47.  Crane  v.  Stafford,  217  111.  21,  75  N.  E. 
424. 

48.  49.  First  State  Bank  v.  Avera  [Ga.l 
51  S.  E.  665. 

50.  Pepper  v.   Rogers,  137   F.  173. 

51.  See   4  C.  L.   615. 

52.  Report  prepared  by  one  of  the  attor- 
neys, and  accepted  by  the  master  with  only 
a  few  unimportant  changes  in  phraseology, 
suppressed.  Fitchburg  Steam  Engine  Co.  v. 
Potter,  211  111.  138,  71  N.  E.  933,  rvg.  110  111. 
App.     430. 

53.  A  commissioner  appointed  to  report 
all  the  facts  connected  with  the  title  to 
property,  in  a  suit  to  enjoin  the  prosecution 
of  the  purchase  price  therefor,  held  justified 
in  reporting  what  portion  of  the  price  was 
due.     Dunn  v.   Stowers   [Va.]    51   S.   E.   366. 

54.  Where  a  wife  purchased  at  a  fore- 
closure sale  of  a  mortgage  given  by  her  hus- 
band, and  in  a  suit  to  set  aside  the  deed 
to  her  the  master  found  that  she  gave  no 
consideration  but  that  shortly  after  fore- 
closure she  executed  a  mortgage  for  sub- 
stantially the  amount  due  on  the  original 
mortgage,  held  the  fair  construction  of  the 
report  was  that  she  paid  the  proceeds  of  the 
second  mortgage  to  the  first  mortgagee. 
Hesseltine  v.  Hodges,  188  Mass.  247,  74  N. 
E.   319. 

55.  Bank  of  Union  v.  Nickell  [W.  Va.] 
49  S.  E.  1003. 

56.  So  held  where  it  w^as  claimed  that  evi- 
dence was  insufficient  to  support  findings. 
Bank  of  Union  v.  Nickell  [W.  Va.]  49  S.  E. 
1003. 
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object  of  an  exception  is  to  specify  the  objections  which  the  exceptant  makes,  either 
to  the  whole  report  or  to  specified  parts  thereof,  with  some  statement  of  the  grounds 
on  which  the  exception  is  based."  Exceptions  which  state  no  reason  for  criticism 
of  the  whole  report,  specify  no  items  of  which  the  exceptant  complains,  and  no  par- 
ticulars wherein  the  master  is  alleged  to  have  erred,  cannot  be  entertained.^'  Where 
the  exceptions  involve  a  consideration  of  the  evidence,  it  is  incumbent  on  the  party 
excepting  to  set  forth  in  connection  with  each  exception  the  evidence  necessary  to 
be  considered  in  passing  thereon,  or  to  attach  thereto  as  an  exhibit  so  much  of  the 
evidence  as  is  pertinent,  or  to  at  least  point  out  to  the  court  where  such  evidence 
is  to  be  found  in  the  brief  of  the  evidence  prepared  and  filed  by  the  auditor." 
While  the  court  should  not  hear  exceptions  not  previously  filed  as  objections  before 
the  master,'"  still  there  are  a  few  exceptions  to  this  rule,  but  even  in  the  case  of 
an  exception  to  the  rule  it  is  the  better  practice  to  refer  the  case  back  to  the  master 
to  review  his  report,  so  that  the  parties  may  have  an  opportunity  of  there  except- 
ing to  it."^ 

§  5.  Powers  of  court  and  proceedings  on  review."' — The  opinion  of  the  master 
is  merely  advisory  to  the  court,  and  the  latter  may  accept  or  disregard  it  in  whole 
or  in  part.°^  It  is  not  intended  that  the  court  shall  abdicate  its  duty  to  determine 
by  its  own  judgment  the  controversy  presented,  and  devolve  that  duty  upon  one  of 
its  ofl[icers.''*  Eeports  are  intended  to  take  up  the  whole  case  for  the  court  to  make 
final  disposition.  It  should  not  come  up  by  instalments."'  While  ordinarily  a 
partial  report  will  be  discharged,'"  still  in  a  few  cases  such  a  report  will  be  enter- 
tained by  the  court. '^  Where  nothing  is  reported  except  the  evidence  which  bears 
upon  the  acceptance  or  rejection  of  the  report,  all  the  court  is  authorized  to  do  is 
to  sustain  or  overrule  the  exceptions."'  The  chancellor,  after  the  master  has  re- 
ported and  at  the  hearing,  has  power  to  investigate  whether  unauthorized  alterations 
have  been  made  in  the  transcript  filed  by  the  master."'  The  burden  is  on  the  ex- 
ceptant to  prove  that  the  master  was  wrong,^°  and  except  in  the  case  of  fraud,  clear 


57.  Merritt  v.  Jordan,  65  N.  J.  Eq.  772,  60 
A.  183. 

58.  Merritt  v.  Jordan,  65  N.  J.  Eq.  772,  60 

A.  183.  Exceptions  to  the  allowance  by  the 
auditor  in  an  accounting  of  items  of  office 
expenses,  aggregating  specified  sums  cover- 
ing specified  dates,  upon  the  ground  that  on 
the  evidence  before  him  he  should  have  dis- 
allowed such  items,  held  too  general.  Wag- 
gaman  v.  Earle,   25  App.  D.  C.  582.. 

59.  First  State  Bank  v.  Avera   [Ga.]   51  S. 

B.  665. 

Note:  This  case  must  not  be  taken  as 
overruling  the  case  of  White  v.  Reviere,  57 
Ga.  386,  as  this  latter  case  was  decided  with 
reference  to  the  procedure  which  obtained 
prior  to  the  passage  of  Laws  1894,  p.  1231 
It  follows  that  strictly  speaking  this  case 
belongs  primarily  in  "Reference/'  the  Co'de 
analogy  to  reference  to  a  master  q.  v.  (the 
court  recognizes  this  by  citing  4  C.  L.  1261 
in  support  of  the  proposition),  but,  as  the 
court  says,  this  ruling  is  in  accord  with  the 
equity  practice. 

00,  61.  George  Green  Lumber  Co.  v.  Nu- 
triment Co.,  113  111.  App.  635. 

62.  See  4  C.  L.  615. 

63.  Master  appointed  in  divorce  proceed- 
ings under  Act  of  March  10,  1899,  P.  L.  8. 
Edgar  v.  Edgar,   23  Pa.   Super.   Ct.   220. 

64.  Act  of  March  10,  1899,  providing  for 
the  appointment  of  a  master  in  divorce  pro- 


ceedings, considered.  Edgar  v.  Edgar,  23  Pa. 
Super.  Ct.  220.  Where  master's  report  was 
hastily  examined,  referred  back  and  part 
of  the  testimony  lost,  held  court  could  not 
enter  divorce  decree.  Rishel  v.  Rishel,  24  Pa. 
Super.    Ct.    303. 

65.  LaForest  v.  Blake  Co.  [Me.]  60  A.  899. 
Where  a  hearing  was  had  before  a  single 
justice  upon  exceptions  to  the  master's  re- 
port, and  thereupon,  without  any  ruling  or 
decision  by  the  sitting  justice,  it  was  re- 
ported to  the  law  court  "for  decision  upon 
said  exceptions,"  it  being  stipulated  that 
"all  further  issues  of  law  and  fact  neces- 
sary for  a  final  decision  of  this  cause"  be 
before  a  single  justice  whose  decision  "shall 
be  "accepted  as   final,"   held   irregular.     Id. 

66.  LaForest  v.  Blake  Co.  [Me.]  60  A. 
899. 

67.  So  held  where  parties  stipulated  that, 
after  decision  of  law  court  upon  the  excep- 
tions to  the  master's  report,  all  further  is- 
sues of  law  and  fact  are  to  be  determined 
finally  by  a  single  justice.  LaForest  v. 
Blake  Co.  [Me.]  60  A.  899.  The  court  states, 
however,  that  this  is  not  to  be  regarded  as 
a  precedent  of  practice.     Id. 

68.  LaForest  v.  Blake  Co.  [Me  ]  60  A 
899. 

69.  Bolter  v.   Kozlowski,    112   111.   App.   13. 

70.  Chris'topher  v.  Mattlage  [N.  J  Ea  1 
60  A.   1124. 


t)  Cur.  Law. 


MECHANICS'  LIENS  §  1. 


611 


error  or  manifest  lack  of  due  consideration  the  master's  findings  of  fact  are  to 
be  taken  as  true ;"  and  this  is  especially  true  where  they  have  been  confirmed  by  the 
chancellor  and  an  appeal-  taken. '^ 

§  6.  Re-reference.''^ — When  necessary  the  report  may  be  re-referred  to  the 
mfaster.'*  A  master's  report  being  irregular,  a  re-reference  should  be  to  another 
master."  Unless  the  parties  consent  that  the  evidence  reported  by  the  first  master 
shall  be  used  on  re-reference,  the  case  should  be  referred  anew  for  proofs  and 
report.'" 

Mastebs  of  Vessels,  see  latest  topical  Index. 


MECHANICS'  LIENS. 


;  1.  JTntnre  of  Lien  and  Right  to  It  In 
General    (611). 

§  2.  Services,  Materials,  and  Claims  tor 
Which    Liens    May   be   Had    (612). 

§  3.     Properties  and  Estates  Therein  Which 
May  be  Subjected  to  the  Lien  (612).     Sale  of 
Property     (613).     Homestead     (613).     Publici 
BuiWlngs    (613). 

§  4.  The  Contract  Supporting  the  Lien 
and  the  Privity  of  the  LandOTvner  Thereto 
(613). 

A.  In   General    (613). 

B.  Contracts     by     Vendors,     Purchasers, 

Lessors,  and  Lessees  (614). 

C.  Subcontractors        and        Materialmen 

(615). 
§  5.     Acts    and    Proceedings    Necessary    to 
Acquire  Lien  (615). 


A.  Notice  and  Demand,  Statement  to  Ac- 

quire  Lien    (615). 

B.  Filing     and     Recording     Claim     and 

Statement  Thereof   (617). 

S  6.  Amount  of  Lien  and  Priority  There- 
of  (618). 

§  7.     Assignment  or  Transfer  of  Lien  (618). 

§  8.  Waiver,  Loss,  or  Forfeiture  of  Lien, 
or   Right   to  Acquire   it    (618). 

I  0.     Discharge  and   Satisfaction    (610). 

§  10.  Remedies  and  Procedure  to  £3(n- 
force   Lien    (619). 

A.  Remedies    (619). 

B.  Parties    (620). 

C.  Pleading,      Practice,      and      Evidence 

(620). 

D.  Judgment,  Costs,  and  Attorney's  Fees 

(621). 
S  11.     Indemnlflcation  Against  Liens  (621). 


§  1.  Nature  of  Ken  and  right  to  it  in  general.'''' — The  right  on  which  mechan- 
ics' liens  on  real  property  are  founded  is  purely  statutory'^  and  is  to  be  distinguished 
from  the  lien  given  at  common  law  to  one  retaining  in  his  possession  property  on 
which  he  has  expended  labor  or  material  in  enhancing  its  value.'"  A  lien  is  to  be 
construed  in  accordance  with  principles  of  substantial  justice,'"  and  while  liberality 
should  be  exercised  in  construing  the  rights  of  parties  under  a  mechanic's  lien  when 
it  has  once  attached,  the  statute  must  be  strictly  followed  in  securing  the  lien.'^ 
The  mechanics'  lien  laws  are  not  unconstitutional  as  taking  property  without  due 
process  of  law,  for  the  owner  thereof  has  obtained  something  for  which  he  should 
be  compelled  to  pay  to  the  person  furnishing  it.'^ 


71.  So  held,  where  the  evidence  other 
than  certain  exhibits  was  not  before  the 
court.  Atlas  Nat.  Bank  v.  Abram  French 
Sons    Co.,    134    F.    746. 

72.  Union  Trac.  Co.  v.  Grubb,  24  Pa.  Super. 
Ct.  345;  Torrey  v.  Dickinson,  111  111.  App. 
524.  Findings  of  fact  by  the  auditor  of 
the  lower  court  are  to  be  taken  as  presump- 
tively correct,  and,  unless  some  ob- 
vious error  has  Intervened  in  the  applica- 
tion of  the  law,  or  some  serious  and  import- 
ant mistake  has  been  made  in  the  consider- 
ation of  the  evidence,  a  decree  ratifying  a 
report  by  him  should  be  permitted  to  stand. 
Consaul  v.  Cummings,  24  App.  D.  C.  36. 

73.  See    4    C.    L.    615. 

74.  Findings  and  conclusions  of  commis- 
sioner, affirmed  by  trial  court,  reversed  and 
sent  back,  where  It  could  not  be  ascertain- 
ed to   what   extent  a  repealed   law,   suppos- 


ed to  be  in  force,  had  affected  the  decision. 
Richtman   v.    Haley    [C.   C.   A.]    121   F.    363. 

75.  So  held  where  master  allowed  one  of 
the  attorneys  to  prepare  the  report.  Fitch- 
burg  Steam  Engine  Co.  v.  Potter,  211  III.  138, 
71   N.   B.    933,    rvg.   110   III.   App.   430. 

76.  Fitchburg  Steam  Engine  Co.  v.  Pot- 
ter, 211  111.  138,  71  N.  E.  933,  rvg.  110  111. 
App.    430. 

77.  See  4  C.  L.   616. 

78.  Este  V.  Pennsylvania  R.  Co.,  27  Pa. 
Super.   Ct.   521. 

79.  Ocala  Foundry  &  Mach.  Works  v.  Les- 
ter [Fla.]    38  So.  51. 

80.  Salt  Lake  Hardware  Co.  v.  Chainman 
Min.  &  Elec.  Co.,  137  F.   632. 

81.  Lapham  v.  Hansford,  5  Ohio  C.  C.  (N. 
S.)  577;  Martin  v.  Gavigan,  107  App.  Div. 
279,  95  N.  Y.  S.  14.  Federal  Bankruptcy 
Courts  will  follow  the  construction  given  to 
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§  2.  Services,  materials^  and  claims  for  which  liens  may  he  had.^^ — Two 
things  are  essential  that  a  materialman  may  avail  himself  of  the  statute,  materials 
must  be  furnished  and  must  be  for  the  particular  building  on  which  the  lien  is 
filed.'*  It  is  not  necessary  that  materials  should  be  actually  used  in  a  building  or 
structure  but  that  they  should  be  furnished  for  that  purpose.'"  Thus  a  lien  was 
allowed  for  a  temporary  scaffold  used  in  plastering  a  building"'  and  for  dynamite 
used  in  blasting''^  and  for  a  sidewalk  laid  in  front  of  property''  and  for  permanent 
fixtures  installed  in  a  house,'^  but  not  for  a  temporary  bridge  subsequently  re- 
moved/" or  for  timber  used  in  removal  of  an  old  building  where  another  was  erected 
in  its  place.'^  A  charge  for  drayage  may  be  added  to  the  lien  where  by  the  agree- 
.  ment  this  was  to  be  added  to  the  price  of  materials.'^ 

In  nearly  every  state  one  furnishing  labor  in  the  construction  of  a  building 
is  entitled  to  a  lien  therefor."^  Thus  an  architect  has  a  right  to  a  lien,°*  and  a 
railroad  construction  contract  is  construed  as  one  for  "work  and  labor/""  but  in 
some  states  where  a  lien  is  given  on  a  railroad  for  labor  rendered  the  remedy  is  not 
available  to  a  subcontractor  furnishing  the  labor.'^  A  debt  for  labor  or  materials 
becomes  a  lien  as  soon  as  it  becomes  a  debt.*'  Where  the  code  gives  a  lien  to  "all 
persons,  etc.,"  it  includes  corporations,"  but  it  is  a  good  defense  that  the  corpora- 
tion is  not  licensed  to  do  business  in  the  state,''*  but  not  that  an  individual  does  busi- 
ness under  a  designation  prohibited  by  law.^  One  who  lays  pipes  in  the  streets 
for  the  conveyance  of  steam  from  a  central  heating  plant  is  entitled  to  a  lien  on  the 
generating  plant  itself.^ 

§  3.  Properties  and  estates  therein  which  may  be  subjected  to  the  lien} — A 
mechanics'  lien  for  work  and  materials  attaches  to  the  land  though  in  fact  the 
building  erected  thereon  is  destroyed,*  but  not  when  the  destruction  was  without 
fault  and  before  the  lien  was  filed,"  and  the  assignee  of  a  leasehold  willfully  destroy- 


the   state   mechanic   lien   laws   by  tlie    state 
courts.     In  re  Grissler   [C.  C.  A.]    136  P.  754. 

82.  Gardner  &  Meeks  Co.  v.  New  Torlt, 
etc.,  R.  Co.   [N.  J.  Err.  &  App.]   62  A.  416. 

83.  See   4   C.    L.    617. 

84.  Iowa  Code,  §  3089.  Where  materials 
were  used  for  one  house  by  a  contractor 
representing  that  tliey  were  for  another,  the 
owner  of  the  latter  is  not  liable.  Hobson 
Bros.  V.  Townsend,  126  Iowa,  453,  102  N.  W. 
413. 

85.  Hobson  Bros.  v.  Townsend,  126  Iowa, 
4B3,  102  N.  W.  413.  The  fact  that  materials 
purchased  by  a  contractor  for  use  in  a  rail- 
road had  not  actually  gone  into  the  con- 
struction of  the  road  does  not  deprive  the 
seller  of  his  lien.  Tennis  Bros.  Co.  v.  Wet- 
zel &  T.  R.  Co.,  140  F.  193;  Westinghouse 
Air  Brake  Co.  v.  Kansas  City  Southern  R. 
Co.    [C.   C.   A.]    137   P.    26. 

86.  Gates    v.    O'Gara    [Ala.]    39    So.    729. 

87.  Schaghticoke  Powder  Co.  v.  Green- 
wich  &  J.  B.   Co.    [N.  T.]    76  N.   B.    153. 

88.  An  "improvement"  within  meaning  of 
statute,  see  4  C.  L.  617,  n.  76.  Leiper  v. 
Minnig   [Ark.]    86  S.  W.  407. 

89.  Porch  V.  Agnew  Co.  [N.  J.  Eq.]  61  A. 
721.  Installation  of  counters  and  partitions. 
Mandary  V.  Smartt  [Cal.  App.]  82  P.  561. 
Installation  of  elevator  and  heating  plant. 
Otis  Elevator  Co.  v.  Dusenbury,  47  Misc.  450, 
95  N.  T.  S.  959. 

00.  Temporary  bridge  erected  to  prevent 
penalty  accruing  by  delays  in  erection  of 
permanent  bridge.  Stimson  Mill  Co.  v.  Los 
Angeles  Traction  Co.,  141  Cal.  30,  74  P.  357. 


91.  A  "no  lien"  clause  contained  In  the 
contract.  Craig  v.  Commercial  Trust  Co., 
211    Pa.    7,    60    A.    317. 

92.  Page  v.  Grant,  127  Iowa,  249,  103  N. 
W.  124. 

93.  Md.  Acts.  1898,  p.  1169,  c.  502  subjects 
buildings  to  a  lien  for  work  done  on  or  about 
the  same  but  gives  no  ilen  for  materials 
furnished.  While  a  contractor  furnishing 
certain  carved  marble  work  is  not  entitled 
to  a  lien,  the  subcontractor  who  furnishes 
the  labor  for  the  carving  of  the  same  may 
have  a  lien.  Evans  Marble  Co.  v.  Interna- 
tional Trust  Co.   [Md.]   60  A.  667. 

94.  Friedlander  v.  Taintor  [N.  D.]  104  N. 
W.  527;  Richardson  v.  Central  Lumber  Co., 
112  111.  App.   160. 

95.  Tennis  Bros.  Co.  v.  Wetzel  &"  T.  R. 
Co.,   140   P.   193. 

96.  Eastern  Tex.  R.  Co.  v.  Davis  [Tex.  Civ. 
App.]    83   S.   W.    883. 

«-.  P.  L.  1898,  p.  583.  Stiles  v.  Galbreath 
[N.    J.    Eq.]    60   A.    224. 

98.  Tennis  Bros.  Co.  v.  Wetzel  &  T.  R.  Co 
140   P.   193. 

99.  Iowa  Palls  Mfg.  Co.  v.  Parrar  [S.  D.] 
104  N.  W.  449.  And  see  New  York  Architec- 
tural Terra  Cotta  Co.  v.  Williams,  102  App. 
Div.  1,  92  N.  T.  S.  808. 

1.  Individual  using  the  name  of  "Vander- 
graffi  &  Co."  "Vandegrift  v.  Bertron,  83  App 
Div.  548,  82  N.   Y.  S.  153. 

2.  Wells  V.   Christian   [Ind.]    76  N.  E    B18 

3.  See  4  C.  L.   618. 

4.  Halsey  v.  Waukesha  Springs  Sanitari- 
um   [Wis.]    104    N.    W.    94. 
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ing  buildings  subject  to  a  lien  is  liable  for  the  value  of  the  buildings.'  Whether 
fixtures  in  a  building  are  lienable  articles  depends  largely  on  the  intention  of  the 
parties.'  Where  labor  and  materials  are  fui-nished  to  two  separate  and  uncon- 
nected houses,  a  separate  lien  must  be  filed  on  each,'  and  it  is  a  question  of  fact 
-whether  a  double  house  is  in  fact  one  building  or  two ;"  but  where  all  the  work  is 
done  under  one  contract  on  two  adjoining  houses  on  adjacent  lots  held  by  the  owner 
under  one  conveyance,  one  lien  can  cover  both." 

Sale  of  pi-operty}'^ — A  change  of  ownership  while  work  is  in  progress  does  not 
defeat  the  lien,'-^  and  similarly  where  a  mechanics'  lien  exists  against  buildings  on 
leased  land  the  assignee  takes  subject  to  the  lease.^^ 

Homestead?-^ — A  mechanic's  lien  cannot  be  foreclosed  against  a  building  on 
land  held  under  the  United  States  Homestead  Law,  for  a  lien  cannot  be  enforced 
against  a  building  unless  the  owner  has  some  interest  in  the  land  which  may  be  sold 
to  satisfy  the  lien,^''  and  in  Texas,  where  a  lien  can  be  placed  on  a  homestead  only 
for  improvements  and  purchase  money,  attorney's  fees  in.  foreclosure  cannot  be 
added  to  the  amount  due.^°  WTiere  persons  are  entitled  who  perform  labor  in  erec- 
tion of  a  manufactory,  etc.,  a  steam  heating  plant  is  classed  as  a  manufactory.^'' 

Public'  huildings.^^ — Unless  expressly  provided,  the  mechanics'  lien  law  does 
not  apply  to  state  and  municipal  buildings;^'  but  statutes  are  becoming  common 
which  require  a  bond  to  secure  mechanics  and  materialmen.^" 

§  4.  The  contract  supporting  the  lien  and  the  privity  of  the  landowner  there- 
to. A.  In  general.^^ — A  mechanics'  Hen  arises  out  of  some  contractual  relation 
between  the  owner  of  the  land  or  one  having  some  interest  therein  and  the  person 
claiming  the  lien,^^  and  to  hold  the  owner  estopped  to  deny  the  contractual  relation 
it  is  necessary  to  show  his  knowledge  of  the  improvements  or  bad  faith  on  his  part.^' 
Where  a  deed  is  shown  to  a  certain  person  and  there  appears  no  deed  of  record  con- 
veying the  title  from  him,  the  lien  claimant  is  justified  in  regarding  him  as  the 


5.  Humboldt  Lumber  Mill  Co.  v.  Crisp,  146 
Cal.   686,    81   P.   30. 

6.  Hammond  v.  Darlington,  109  Mo.  App. 
333,   84   S.   W.   446. 

7.  In  the  absence  of  evidence  showing  a 
cpntrary  intent,  g-as  fixtures  are  not  subject 
to  a  mechanics'  lien.  Frank  Adam  Elec. 
Co.  V.  Gottlieb,  112  Mo.  App.  226,  86  S.  "W.  901. 
Machinery  in  a  mill  fastened  to  the  ground 
but  not  to  the  walls.  Roof  of  building  en- 
larged to  accommodate  it.  Held  a  fixture. 
Pflueger  v.  Lewis  Foundry  &  Maoh.  Co.  [C.  C. 
A.]    134    F.    28. 

8.  McElroy  v.  Keiley  [B.  L]  60  A.  679. 
Where  materials  furnished  three  houses  un- 
der one  contract  containing  nothing  to  speci- 
fy how  much  is  done  on  each  house  each  is 
liable  for  the  whole  amount  of  the  existing 
indebtedness.  Guarantee.  Sav.  Loan  &  In- 
vestment Co.  V.  Cash  [Tex.  Civ.  App.]  87  S. 
W.  749. 

9.  Union  Trac.  Co.  v.  Grubb,  24  Pa.  Super. 
Ct.   345. 

10.  Woolf  V.   Schaefer,  93  N.  T.  S.  184. 

11.  See  4  C.  L.   619. 

'     12.     Billings  Co.  V.  Brand  [Mass.]  73  N.  B. 
637. 

13.  Hammond  V.  Darlington,  109  Mo.  App. 
333,    84   S.    W.    446. 

14.  See    4    C.    L.    620. 

15.  Green  v.  Tenold  [N.  D.]  103  IST.  "W. 
398.  See,  also,  note  in  Landlord  and  Tenant, 
6  C.  L.  368,  text  45. 


Cooper  V.  Brazelton   [C.  C.  A.]    135  P. 

"Wells  v.  Christian   [Ind.]   76  N.  E.  518. 

See  4  C.   L.   620. 

Goss   Co.   V.    Greenleaf,    98  Me.   436,   57 


le. 

476. 
17. 
18. 
19. 

A.   B81. 

20.  See  4  C.  L.   1138. 

21.  See  4  C.  L.   620. 

22.  Contractual  relation  must  be  shown. 
Egan  V.  Cheshire  St.  R.  Co.  [Conn.]  61  A.  950; 
Bntenman  v.  Anderson.  94  N.  T.  S.  45;  Hengs- 
tenberg  v.  Hoyt,  109  Mo.  App.  622,  83  S.  "W. 
539.  To  maintain  a  mechanics'  lien  for  ma- 
terial furnished,  it  is  necessary  that  the 
items  should  be  furnished  on  request  of  the 
owner  or  his  duly  authorized  agent.  Snyder 
&  Co.  V.  Sparks  [Neb.]  103  N.  W.  662.  The 
affidavit  for  a  mechanics'  lien  must  show 
that  the  material  was  furnished  to,  and  un- 
der a  contract  with,  the  owner  of  some 
interest  in  the  land,  in  order  to  bind  the  in- 
terest of  such  owner.  Lapham  v.  Ransford, 
6  Ohio  C.  C.   (N.  S.)  677. 

23.  Snyder  v.  Monroe  Eckstein  Brewing 
Co.,  107  App.  Div.  328.  95  N.  Y.  S.  144. 
"Where  a  vendor  in  the  presence  of  the  ven- 
dee gives  orders  for  new  plumbing  to  be 
done  in  a  building,  the  latter  is  bound 
thereby.  Getz  v.  Brubaker,  25  Pa.  Super. 
Ct.  303.  "Where  a  husband  orders  work  on 
his  wife's  buildings  and  she  is  present  and 
knows  and  sees  the  improvements,  her  prop- 
erty is  subject  to  the  lien.  Schunrxmer  v. 
Clark,.  107  App.  Div.  207,  95  N.  T.  S.  836. 
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owner.^*  No  claim  for  a  mechanic's  lien  arises  till  a  payment  is  actually  due^°  and 
the  principal  contract  is  substantially  complied  with,^"*  and  it  is  immaterial  if  sub- 
sequent to  filing  his  lien  the  contractor  has  fulfilled  his  contract  obligations.'"  In 
Illinois  to  entitle  one  to  a  lien  it  must  appear  from  the  principal  contract  that  the 
work  is  to  be  completed  and  tlie  final  payment  to  be  made  within  one  year  from  the 
date  thereof,^*  and  an  implied  contract  is  not  siifficient  basis  for  a  mechanic's  lien  f 
but  the  furnishing  of  extra  materials  or  extra  work  is  often  regarded  as  modification 
of  the  principal  contract.^" 

(§  4)  B.  Contracts  hy  vendors,  purchasers,  lessors,  and  lessees?''- — There  is 
no  such  privity  between  the  lessee  and  the  owner  as  to  allow  interest  of  the  latter 
to  be  bound  by  contracts  for  improvements  made  by  the  tenant/^  and  similarly  in 
the  case  of  a  licensee''  or  the  holder  of  a  recorded  mortgage.  As  between  the 
owner  and  subsequent  grantees  with  notice  a  mechanic's  lien  claimant  is  not  re- 
quired to  file  any  notice/*  and  a  vendee  who  in  absence  of  representations  of  the 
contractor  purchases  while  a  building  is  in  process  of  construction  takes  subject  to 
his  lien  though  the  lien  is  not  recorded  and  he  has  no  notice  thereof.'^  The  vendee 
is  not  constituted  agent  of  the  vendor  in  the  purchase  of  material  for  buildings 
to  go  upon  the  land  under  a  contract  for  transfer  of  the  land  after  erection  of  the 


24.  Badger  Lumber  Co.  v.  Muehlebaoh, 
109  Mo.  App.  646,  83  S.  W.  546. 

25.  Where  an  architect's  certificate  ia  a 
prerequisite  to  payment,  the  owner  cannot 
pay  contractor  after  notice  till  it  is  obtain- 
ed. Daly  V.  Somera  Lumber.  Co.  [N.  J.  Bq.] 
61  A.  730;  Nesbit  v.  Braker,  93  N.  T.  S.  856. 
Where  an  architect  is  to  be  paid  on  the  com- 
pletion of  a  building  according  to  a  per  cent, 
basis,  he  has  no  lien  till  the  building  is  ac- 
tually completed.  Richardson  v.  Central 
Lumber  Co.,   112   111.   App.   160. 

26.  See  Building  and  Construction  Con- 
tracts, 5  C.  L.  455.  Rainey  v.  Freeport 
Smokeless  Coal  &  Coking  Co.  [W.  Va.]  52  S. 
B.  473;  Derr  v.  Kearney,  46  Misc.  148,  93 
N.  T.  S.  1099.  Where  the  contract  for 
shingling  a  roof  provides  for  payment  on 
completion  of  the  work,  no  just  claim  for 
a  lien  exists  on  delivery  of  the  shingles. 
Woolf  V.  Schaefer,  93  N.  T.  S.  184.  No  lien 
exists  for  repair  of  a  roof  where  it  con- 
tinues to  leak.  Terrell  v.  McHenry  [Ky.] 
89  S.  W.  306.  Approval  by  the  architect 
and  owner  is  conclusive  as  to  substantial 
compliance  with  the  contract.  Toan  v.  Rus- 
sell, 111  111.  App.  629;  Otis  Blevator  Co.  v. 
Dusenbury,  47  Misc.  450,  95  N.  T.  S.  959. 
Where  by  a  fraudulent  agreement  betTveen 
claimant  and  former  owner  the  admissions 
of  the  latter  are  not  conclusive  against  one 
purchasing  from  him.  Chamberlain  v. 
Golden,  27  Ky.  L.  R.  686,  86  S.  W.  521. 
Where  time  goes  to  the  essence  of  a  con- 
tract, a  delay  in  completion  prevents  such 
substantial  compliance  as  to  entitle  the  con- 
tractor to  a  lien.  Tompkins  Co.  v.  Monticel- 
lo  Cotton  Oil  Co.,  137  F.  625.  Generally, 
however,  delay  In  completion  is  no  defense. 
Central  Bldg.  Co.  v.  Karr  Supply  Co.,  115 
111.  App.  610.  Where  the  cellar  windows  are 
out  of  plumb,  there  is  not  such  substantial 
compliance  as  to  entitle  the  contractor  to 
a  lien.  Schindler  v.  Green  [Cal.  App.]  82  P. 
341.  A  lien  exists  though  there  are  certain 
defects  in  the  construction  of  a  heating 
plant.  Otis  Elevator  Co.  v.  Dusenbury,  47 
Jiisc.  450,  95  N.  T.  S.  959. 

3T.     Aex  V.  Allen,  94  N.  T.  S.   844. 


.■  28.  Cooke  V.  Haungs,  113  111.  App.  501; 
€t&org%-GTeeTi  Xlimber  Co.  v.  'jfifwtriment-  Co., 
113  111.  App.  635.  No  mechanics'  lien  can 
exist  except  from  a  contract  which  provides 
(1)  a  time  within  which  Tirork  must  be  com- 
pleted; (2)  a  time  within  which  final  pay- 
ment is  to  be  made;  (3)  the  material  fur- 
nished; and  (4)  work  to  be  done.  Henry  v.  Ap- 
plegate.  111  111.  App.  13.  Contract  must  fix 
time  of  completion  and  payment.  Bolter  V. 
Kozlowski,  112  III.  App.  13;  Smith  v.  Central 
Lumber  Co.,   113  111.  App.   477. 

29.  Henry  v.  Applegate,  111  111.  App.  13; 
Burke  v.  Coyne,  188  Mass.  401,  74  N.  E.  942. 
Amount  due  must  be  liquidated.  Excelsior 
Terra  Cotta  Co.  v.  Harde,  181  N.  T.  11,  73  N. 
E.    494. 

SO.  Extra  radiator  installed  at  request. 
Otis  Elevator  Co.  v.  Dusenbury,  47  Misc.  450, 
95  N.  T.  S.  959;  Salt  Lake  Hardware  Co.  v. 
Chainman  Min.  &  Blec.   Co.,   137   F.   632. 

31.  See   4  C.  1+   621. 

32.  Ga.  Code  1895,  %  2801,  Amended  Act 
1899,  p.  33.  Pittsburgh  Plate  Glass  Co.  v. 
Peters  Land  Co.  [Ga.]  51  S.  E.  725;  Seklir 
V.  Krizer,  96  N.  Y.  S.  74.  Where  a  lienor 
had  foyeclosed  a  leasehold  interest  but  be- 
fore entry  it  was  forfeited  to  the  -  lessor 
for  breacfi  of  conditions,  he  cannot  after  en- 
try by  the  lessor  set  up  any  claim  thereto. 
Stetson  &  P.  Mill  Co.  v.  Pacific  Amusement 
Co.,  37  Wash.  335,  79  P.  935.  Where  the  les- 
sor authorizes  the  lessee  to  make  perma- 
nent improvements,  he  is  bound  and  the 
lessee  acts  as  his  agent.  Dougherty-Moss 
Lumber  Co.  v.  Churchill  [Mo.  App.]  90  S.  W 
405. 

33.  A  sale  of  a  bridge  and  abutments,  in 
foreclosure  of  a  mechanic's  lien,  described  as 
"bridge  and  masonry"  to  the  purchaser  alone 
and  not  to  his  heirs  and  assigns,  does  not 
convey  the  land  on  which  the  abutments 
rest  where  the  occupation  thereof  was  by 
license  only.     Nicolal  v.   Baltimore   [Md  ]    60 

A.  627. 

34.  Guarantee  Sav.,  Loan  &  Investment 
Co.    V.    Cash    [Tex.    Civ.    App.]    87.-S.    W.    J49. 

35.  Billings    Co.    v.    Brand    [Mass.]    73    N 

B.  637. 
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buildings;  and  the  interest  of  the  vendor  is  not  liable  to  the  materialman;'" 
but  a  vendee  who  subsequently  acquires  title  may  subject  the  property  to  a  me- 
chanic's lien,'"  but  he  is  not  bound  by  contracts  of  his  vendor  made  subsequent  to 
his  option  of  which  he  had  no  notice.^^  One  tenant  doing  work  on  the  premises 
cannot  cut  out  his  co-tenant  by  the  foreclosure  of  a  mechanic's  lien." 

(§4)  C.  Subcontractors  and  materialmen^" — Original  contractors  are  those 
dealing  directly  with  the  owner.*^  Where  a  contractor  can  only  recover  the  differ- 
ence between  the  contract  price  and  the  amouiit  owed  by  him  to  subcontractors  after 
demand  by  them,  he  may  have  a  lien  only  for  that  difference.*^  One  who  furnishes 
labor  or  materials  to  a  contractor  for  use  in  a  building  generally  has  a  lien  for  the 
value  thereof  iipon  the  building.*' 

§  5.  Acts  and  proceedings  necessary  to  acquire  lien.  A.  Notice  and  demand, 
statement  to  acquire  lien.** — A  notice  to  owner*"  with  sworn  statement  of  claim 
is  generally  required.*"'  This  notice  must  show  substantial  compliance  with  the 
statute*^  and  show  when  the  contract  was  to  be  terminated  and  when  the  last  pay- 
ment was  due  thereof*^  and  the  date  thereof,*"  and  what  materiaP"  and  to  whom  it 
was  furnished,"*^  and  must  allege  the  necessary  facts  conjunctively  and  not  in  the 
alternative  as  set  forth  in  the  statute."^  The  amount  claimed  for  labor  and  ma- 
terials need  not  be  separately  stated  in  the  notice  to  the  owner."'    The  true  owner 


36.  Lapham  v.  Ransford,  6  Ohi»  C.  C.  (N. 
S.)    577. 

3T.  Builders'  Supply  Co.  v.  North  Augusta 
Blec.  &  Improvement  Co.  [S.  ai  51  S.  E.,  231; 
Stewart  Contracting  Co.  v.  Trenton  &  N.  B. 
R.  Co.,  71  N.  J.  Law,  568,  60  A.  405.  A  vendor  en- 
dorsing the  contract  of  a  prospective  vendee 
authorizes  work  done  upon  the  premises 
though  the  latter  fails  to  carry  out  his 
agreement.  Sands  v.  Stagg  [Va.]  52  S.  E. 
633. 

38.  Where  a  building  contract  Is  made 
after  an  option  for  the  sale  of  property,  a 
purchase-money  mortgage  made  by  the  ven- 
dee thereof  not  having  notice  of  thfi  con- 
tract is  prior  to  a  mechanics'  lien.  Roch- 
ford  V.  Rochford,  188  Mass.  108,  74  N.  E.  299. 

39.  Burnett  v.  Kirk   [Wash.]   80  P.   855. 

40.  See  4  C.  L.  622. 

41.  Sands   v.   Stagg   [Va.]    52   S.  E.  ,633. 

42.  Stimson  v.  Dunham,  Carrlgan,  Hayden 
Co.,  146  Cal    281.  79  P.  968. 

43.  Vlckery  v.  Richardson  [Mass.]  75  N. 
E.  136;  Getz  v.  Brubaker,  25  Pa.  Super.  Ct. 
303;  Evans  Marble  Co.  v.  International  Trust 
Ce.  [Md.]  60  A.  667.  Applies  to  laborers  of  a 
subcontractor  engaged  in  building  a  rail- 
road. Pere- Marquette  R.  Co.  y.  Baertz  [Ind. 
App.]  74  N.  E. '51.'  A  subcontractor  does  not 
come  under  the  provision  giving  a  lien  on 
a  railroad  to  laborers  for  work  done  in  the 
construction  thereof.  Eastern  Tex.  R.  Co.  v. 
Davis  [Tex.  Civ.  App.]  83  S.  W.  883.  Where 
a  contract  runs  to  one  person  but  is  per- 
formed by  another,  the  latter  has  a  right  to 
enforce  the  lien.  Littell  v.  Saulsberry 
[Wash.]  82  P.  909.  A  lessee  authorized  by 
the  lease  to  make  repairs  has  not  the  rem- 
edy of  a  contractor  and  those  acting  by  his 
direction  are  original  contractors  and  not 
subcontractors.  Dougherty-Moss  Lumber 
Co.    V.    Churchill    [Mo.    App.]    90    S.    W.    405. 

44.  See  4  C.  L.  623. 

45.  Prior  to  Ga.  St.  1899,  p.  33  and  un- 
der Civ.  Code  189?,  §  2801,  a  lien  must  be 
asserted  if  at  all  against  the  true  owner 
who   is    entitled    to    the    notjce    required    fy 


law.     Reaves  v.  Meredeth  [Ga.]   51  S.  B.  391. 

46.  Where  the  statute  provides  that  the 
.plaim^  statement  must  be  verified,  an 
,ickno)vl§dgm'ent      thereof      is.  ,  InsufflcienJ. 

Schenectady  Contracting  Co.  v.  Schenectady 
R.  Co.,  94  N.  T.  S.  401.  A  verification  of  a 
claim  of  a  corporation  may  be  made  by 
manager  or  agent.  Parke  &  Lacey  Co.  v. 
Inter  Nos  Oil  &  Development  Co.  [Cal.]  82 
P.  51.  Verification  on  information  and  be- 
lief is  insufficient.  Western  Plumbing  Co. 
V.    Fried    [Mont.]    81   P.    394. 

47.  Grant  v.  Cumberland  Valley  Cement 
Co.  [W.  Va.]  52  S.  E.  36;  Este  v.  Pennsyl- 
vania R.  Co..  27  Pa.  Super.  Ct.  521;  Balney 
v.  Freeport  Smokeless  Coal  &  Coking  Co.  [W. 
Va.]   62  S.  B.  473. 

48.  Smith  V.  Central  Lumber  Co.,  113  111. 
App.  477. 

49.  Nofziger  Bros.  Lumber  Co.  v.  Shafer 
[Cal.  App.]   83  P.  284. 

50.  A  notice  reciting  that  the  labor  per- 
formed is  "plumbing  and  gas  fitting  and 
certain  material  furnished  certain  premises" 
is  sufficient.  Gilmour  v.  Colcord  [N.  Y.]  76 
N.  E.  273.  Where  the  statute  provides  that 
the  notice  shall  set  forth  the  kind  and 
amount  of  labor  and  material  furnished,  a 
notice  setting  forth  the  contract  and  speci- 
fication is  insufficient.  Toop  v.  Smith,'  181 
N.    T.    283,    73    N.    E.    1113. 

51.  A  notice  showing  lumber  furnished  N. 
&  Son  (a  corporation)  when  in  fact  furnish- 
ed N.  &  Son  (a  partnership)  ip  fatally  de- 
fective. Sawyer  Goodman  Co.  v.  Neagle, 
110   111.   App.   178. 

52.  Lien  statement  sho"wring  "agreed  price 
or  value  is  $25"  is  fatally  bad.  Siegel  v. 
Ehrshowsky,  92  N.  Y.  S.  733.  Where  the 
notice  says  "The  name  of  the  person  by 
whom  the  lienor  is  employed  or  to  whom 
he  furnishes  materials  or  is  to  furnish  ma- 
terials is  X.  And  the  person  with  whom 
the  contract  was  made  is  X."  it  is  good 
although  the  allegation  is  in  the  alterna- 
tive. Martin  v.  Gavigan  Co.,  107  App.  Div. 
279,  95  N.  Y.  S.  14. 


616 


MECHANICS'  LIENS  §  5 A. 


6  Cur.  Law. 


of  the  property  must  be  named  in  the  notice  and  the  name  of  the  record  owner  is 
insufficient/*  and  some  intention  to  claim  and  hold  a  lien  must  appear  from  the 
notice.^" 

Service  of  natice  on  owner.^" — The  notice  should  be  served  on  the  owner,"'  and 
where  the  statute  provides  that  in  case  of  filing  a  lien  against  a  railroad  notice  shall 
be  served  on  it,  such  notice  must  be  served  personally  on  one  of  the  officers,  and  serv- 
ice on  agents  as  in  other  actions  is  insufficient/'  and  where  liens  are  sought  for 
materials  used  in  road  construction  on  the  officer  in  control  of  such  matters.^'  Gen- 
erally by  statute,  where  a  notice  of  claim  of  lien  is  served  on  an  owner,  he  is  liable 
for  any  payments  made  thereafter  to  the  contractor,""  and  where  there  is  provision 
that  on  ten  days'  notice  by  a  subcontractor  to  the  owner  he  is  to  retain  unpaid  bal- 
ances in  his  hands,  this  includes  all  unpaid  balances  due  to  him  at  the  time  of  no- 
lice,"^  and  in  some  states,  in  the  absence  of  formal  notice,  where  he  knows  that  the 
amounts  due  to  subcontractors  or  materialmen  remain  unpaid."^  Where  by  the 
mechanic's  lien  law  no  lien  can  be  had  by  a  subcontractor  unless  the  owner  has,  at  the 
time  of  notice,  money  owing  to  the  contractor  in  case  of  an  attachment  of  money  due 
by  the  sheriff,  a  subcontractor  loses  all  right  thereto,"^  but  in  such  case  where  the  own- 
er is  compelled  to  make  an  outlay  to  complete  the  building  he  may  deduct  this  sum 
from  the  amount  he  owes  the  contractor  as  available  for  subcontractors,"*  and  where 
a  subcontractor  has  accepted  a  note  extending  payment  till  after  the  statutory  period, 
his  demand  on  owner  to  withhold  payments  to  the  principal  contractor  may  be  dis- 
regarded."' In  advance  of  notice  of  subcontractor's  claim  an  owner  may  in  good 
faith  pay  his  contractor  in  full,""  but  where  the  owner  prematurely  pays  the  con- 
tractor he  is  liable  to  the  subcontractor  to  the  extent  of  such  payment,"'  and  a  pay- 
ment without  the  contractor  procuring  the  architect's  certificate  is  not  a  premature 
payment,  for  this  certificate  is  for  the  benefit  of  the  owner  and  not  of  the  impaid 


53.  Martin  v.  Gavlgan,  107  App.  Div. 
279,  95  N.  T.  S.  14. 

54.  Lang  v.  Adams    [Kan.]   80  P.  593. 

55.  A  notice  entitled  "claim  of  lien"  or 
"claim  of  benefit  under  mechanic's  lien  law" 
is  substantial  compliance  Tvith  the  statute 
which  requires  a  notice  of  intention  to  claim 
a  lien  to  be  served.  Mandary  v.  Smartt 
[Cal.  App.]   82  P.   661. 

56.  See  4  C.  L.  624. 

57.  Service  on  architect  Insufficient. 
Dfummond    v.    Rice,    27    Pa.    Super.    Ct.    226. 

58.  Dalton  V.  St.  Louis,  etc.,  R.  Co.,  113 
Mo.  App.   71,   87  S.  W.   610. 

59.  Chairman  of  road  committee.  Rock- 
land Lake  Trap  Rock  Co.  v.  Port  Chester, 
102  App.   Div.    360,    92   N.   T.    S.   631. 

60.  Lee  v.  "Williams,  26  Pa.  Super.  Ct.  405; 
Spring  Brook  Lumber  Co.  v.  Watkins,  26 
Pa.  Super.  Ct.  199.  Where  by  the  principal 
contract  the  owner  Is  bound  to  withhold 
15%  of  the  contract  price,  a  subcontractor 
on  giving  notice  has  a  lien  on  the  portion 
unpaid.  First  Nat.  Bank  v.  Mitchell,  46 
Misc.   30,  93   N.   T.   S.   231. 

61.  McDonald  Stone  Co.  v.  Stern  [Ala.]  38 
So.  643.  On  tlie  receipt  of  notice  of  default 
of  the  principal  contractor,  the  owner  is 
liable  to  the  extent  of  further  payments 
made  to  him  as  well  as  money  remaining 
unpaid  in  his  hands.  Nichols  v.  Dixon  [Tex. 
Civ.  App.]   85  S.  W.  1051. 

62.  Where  an  owner  knows  that  the  sub- 
contractors of  the  principal  contractor  are 
unpaid  he  la  not  Justified  In  making  pay- 
ments to  the  contractor  to  the  prejudice  of 


the  subcontractors.  Page  v.  Grant,  127 
Iowa,  249,  103  N.  W.  124.  That  the  claimant 
has  .knowledge  that  the  owner  is  about  to 
pay  the  contractor  while  he  has  a  claim 
against  the  building  does  not  estop  him 
from  afterwards  asserting  his  claim.  Mive- 
laz  V.  Genovely  [Ky.]  89  S.  W.  109.  Where 
the  statute  provides  that  a  subcontractor, 
filing  his  lien  after  30  days  from  the  date 
of  furnishing  the  last  item  of  material,  can 
only  recover  up  to  the  amount  owed  by  the 
owner  to  the  principal  contractor,  payment 
by  the  owner  with  knowledge  of  the  claim 
of  the  subcontractor  is  not  a  good  defense. 
Iowa  St.  §  .3094.  Empire  Portland  Cement 
Co.  v.  Payne,  Bradshaw,  McMahon  &  Co. 
[Iowa]    105    N.    W.    331. 

63.  Morgan  v.  Alderman  &  Sons'  Co.,  70 
S.  C.  462,  50  S.  B.  26.  When  there  is  some- 
thing due  a  contractor,  the  subcontractors 
have  a  right  thereto,  though  the  contract 
has  been  abandoned.  Miller  v.  Calumet  Lum- 
ber &  Mfg.  Co.,  Ill  111.  App.  651;  Pitzner  v. 
Noullet,  114  La.  167,  38  So.  94.  Rights  of 
subcontractors  are  fixed  and  determined  at 
the  death  of  the  principal  contractor,  unless 
the  personal  representative  undertakes  to 
complete  the  work.  Bergin  v.  Braun,  3 
Ohio    N.    P.    (N.    S.)     150. 

64.  Page  v.  Grant,  127  Iowa,  249,  103  N. 
W.  124. 

65.  Taylor  v.   Wahl   [N.  J.  Law]    60  A.   63. 

66.  Somera  Brick  Co.  v.  Souder  [N  J 
Eq.]   61  A.  840. 

67.  Daly  v.  Somers  Lumber  Co.  [N  J  Ea  1 
6 J   A.    730.  ■      ^ 
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Bubcontractar."*     The  owner  is  not  bound  to  give  materialmen  and  subcontractors 
information  as  to  the  amount  still  owing  by  him  to  the  contractor."'' 

(§5)  B.  Filing  and  recording  claim  and  statement  thereof. ''° — Most  statutes 
require  that  the  mechanic's  lien  statement  be  filed  in  the  clerk's  or  register's  office 
within  a  certain  time  after  the  furnishing  of  the  last  item  of  material  or  labor.''^ 
The  filed  statement  must  show  substantial  compliance  with  the  law.''''  The  de- 
scription of  the  property  sought  to  be  charged  with  the  lien  is  bad  if  it  appears 
that  it  could  apply  to  other  property  of  the  same  owner  on  the  same  street/^  but 
where  a  full  description  of  a  building  is  given  it  may  be  unnecessary  to  include  a 
description  of  the  land  on  which  it  stands.'*  That  the  notice  describes  more  prop- 
erty than  can  be  lawfully  held  is  not  sufficient  to  render  the  lien  void  if  it  is  legal 
as  to  any  part  thereof.'^  One  failing  to  show  a  debt  or  a  premature  payment  to  a 
contractor  is  bad.'"  Where  the  notice  is  insufficient  the  fraudulent  grantees  of  the 
owner  may  contest  the  lien.''  Where  the  joinder  of  persons  having  claims  of  less 
than  a  hundred  dollars  is  alone  authorized  by  law,  a  statement  showing  a  claim  of 
over  that  amount  is  not  invalid  because  joined  with  others.'^  In  Kansas  the  claimant 
must,  in  his  lien  statement,  state  whether  he  claims  as  contractor  or  subcontractor,'* 
but  an  allegation  that  work  was  done  by  the  plaintiff  as  original  contractor  is  not 
bad  where  it  appears  that  he  did  the  work  as  lessee  by  direction  of  the  owner.'" 
Where  a  ten  days'  notice  is  required  before  the  filing  of  a  lien,  it  is  immaterial  if 
in  the  notice  it  states  a  lien  will  be  filed  in  less  time  if  in  fact  ten  days  does  elapse 
between  the  day  of  filing  and  notice.''-  The  statement  must  show  the  amount 
due'^  and  how  much  due  for  materials  and  how  much  for  labor,''  but  a  statement 
of  too  small  an  amount'*  or  an  excessive  claim  due  to  mistake"  is  not  fatal.  Where 
a  contractor's  notice  is  willfully  false  and  untrue  his  lien  will  fail,'"  but  unless 
fraudulently  made  a  statement  including  nonlienable  items  will  not  defeat  a  lien." 


68.  ValleY  Lumber  Co.  v.  Struck,  146  Cal. 
266,  80  P.  405. 

69.  Reaves  v.  Meredeth  [Ga.]  51  S.  E. 
391.  Where  by  the  terms  of  a  mortg-age  the 
mortg-ag-ee  may  pay  off  liens  on  the  premises 
and  add  them  to  the  mortgag-e  debt,  a  claim 
for  lumber  cannot  be  so  added  in  the  absence 
of  any  declaration  on  part  of  the  dealer 
that  he  intends  to  assert  his  right  to  a 
lien.  Provident  Mut.  Bldg.  Loan  Ass'n  v. 
Shaffer    [Cal.   App.]    83  P.   274. 

70.  See  4  C.  L.  626. 

71.  An  inchoate  right  to  a  lien  ceases 
after  60  days  if  no  notice  is  given  or  statement 
filed.  Provident  Mut.  Bldg.  Loan  Ass'n  v. 
Shaffer  [Cal.  App.]  8.3  P.  274.  Where  nMll 
machinery  is  furnished  the  tinje  does  not 
begin  to  run  till  the  installation  and  ad- 
justment are  completed.  Salt  Lake  Hard- 
ware Co.  v.  Chainman  Min.  &'  Elec.  Co.,  137 
F.    632. 

72.  Grant  V.  Cumberland  Valley  Cement 
Co.  [W.  Va.]  52  S.  B.  36.  A  paper  reciting 
"To  amount  due  under  written  contract  for 
erection  of  house"  is  sufllcient  to  comply 
with  the  statutory  requirement  for  filing 
statement  of  amount  due.  McPherson  v. 
Greenwell  [R.  L]  61  A.  175.  A  statement 
entitled  "Statement  for  account  or  demand 
for  which  lien  is  claimed"  is  sufficient  to 
entitle  the  claimant  to  a  lien.  Anderson  v. 
Silverman   [R.  I.]    61  A.  52. 

73.  Security  Bldg.  &  Sav.  Union  v.  Colvin, 
27  Pa.  Super.  Ct.  594. 

74.  Newell  V.   Brill    [Cal.   App.]    83   P.    76. 

75.  Halsey  V.  Waukesha  Springs  Sanitar- 
ium   [Wis.]    104  N.   W.   94. 


76.  Nason  v.  John  [Cal.  App.]  82  P.  566.. 
Must  show  a  debt.  Kirschner  v.  Mahoney, 
96  N.  T.  S.   195. 

77.  Toop  v.  Smith,  181  N.  Y.  283,  73  N.  B. 
1113. 

78.  Van  Slyck  v.  Arsenau  [Mich.]  12  Det. 
Leg.   N.   130,  103  N.  W.   571. 

79.  Western  Sash  &  Door  Co.  v.  Heiman 
[Kan.]    80  P.  16. 

80.  Dougherty-Moss  Lumber  Co.  T. 
Churchill    [Mo.  App.]  90  S.  W.   405. 

81.  Faulkner  v.  Bridget,  110  Mo.  App.  377, 
86  S.  W.  483. 

82.  A  statement  showing  a  claim  of  $925 
less  $75  will  be  construed  as  a  statement 
of  $850  due.  Held  v.  New  York,  83  App.  Div. 
509,   82   N.  T.   S.   426. 

83.  Alexander  v.  Hollender,  94  N,  T.  S. 
796.  But  see  Woolf  v.  Schaefer,  93  N.  T.  S. 
184.  Where  a  lien  is  given  for  labor  only, 
a  contractor  Tvho  is  to  furnish  labor  and 
materials  for  a  lump  sum,  where  it  is  im- 
possible to  determine  hoTV  much  is  for  labor 
and  how  much  is  for  material,  has  no  right 
to  a  lien.  Evans  Marble  Co.  v.  International 
Trust  Co.  [Md.]  60  A.  667.  An  item  In  the 
claim  for  "extra  "work  done  on  said  house" 
is  insufficient,  since  the  number  of  days'  labor 
should  have  been  specifically  set  forth.  Mc- 
Pherson  V.   Greenwell    [R.   L]    61   A.    175. 

84.  Sorg    V,    Pfalzgraf,    113    111.    App.    569. 
SS.     Salt    Lake    Hardware    Co,     v.    Chain- 
man   Min.    &   Elec.   Co.,   137  P.    632. 

8«.  Schultze  V.  Goodstein,  180  N.  T.  248, 
73  N.  E.   21. 

87.     Kittrell   V.   Hopkins    [Mo.    App.]    90    S. 
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The  account  attached  to  the  affidavit  must  show  the  relation  of  debtor  and  creditor 
between  the  owner  of  some  interest  in  the  land  and  the  party  claiming  a  lien  upon 
the  interest  of  such  owner.  ^*  Where  it  is  shown  that  the  materials  were  furnished 
at  such  a  time  as  to  give  the  claimant  a  right  to  a  lien,  it  is  unnecessary  to  give  the 
dates  of  the  furnishing  of  the  items.^' 

§  6.  Amount  of  lien  and  priority  thereof.^" — A  prior  recorded  mortgage  is 
paramount  to  all  mechanics'  liens^^  even  though  the  consideration  therefor  passes 
after  the  completion  of  the  work,"^  and,  similarly,  a  subsequent  purchase-money 
■  mortgage  made  by  one  holding  an  option  on  the  property  prior  to  the  commencement 
of  the  work  is  prior  to  the  liens,''  but  where  the  mortgage  is  made  to  include  after- 
acquired  property  it  takes  that  subject  to  prior  liens.''*  Except  as  to  recorded 
mortgages  and  other  mechanics'  liens  such  lien  when  perfectly  recorded  takes  prece- 
dence over  all  other  liens."'  As  among  co-claimants  all  mechanics'  liens  are  equal,'* 
but  this  applies  only  when  the  liens  are  filed  as  provided  by  law  in  the  time  given  by 
the  statute,"''  and  failure  on  part  of  all  but  one  claimant  to  give  the  statutory  no- 
tice to  the  owner  gives  him  a  preference  over  all  other  claimants."'  Under  statutes 
giving  a  subcontractor  filing  after  30  days  from  the  time  of  furnishing  the  last 
item,  a  lien  only  on  the  unpaid  balance  due  the  contractor,  as  between  two  sub- 
contractors so  filing,  the  prior  prevails.""  So.  creditors  of  a-head  contrjactor  arf 
entitled  to  priority  over  a  subcontractor  where  they  secure  their  claims  prior  to  the 
giving  of  notice  by  the  subcontractor  to  the  owner.^ 

§  7.  Assignnuent  or  tremsfer  of  li&n/ — Mechanics' -liens  are  generally;  held  to 
be  assignable,^  but  the  assignee  is  bound  by  all  defenses  good  against  the  assignor.* 

§  8.  Waiver^  loss,  or  forfeiture  of  lien,  or  right  to  acquire  it.^ — A  builder  may 
agree  to  waive  his  right  to  mechanics'  liens,"  and  such  waiver  binds  subcontractors 
having  notice.^  Such  notice  is  in  many  states  by  law  constructively  given  by  filing 
the  contract  containing  a  waiver  in  the  register's  or  clerk's  office,*  and  where  the 
contract  filed  refers  to  plans  and  specifications  in  the  possession  of  the  contractor 
it  is  sufficient."     Where  the  owner  fails  to  file  his  contract,  his  liability  is  not  limited 


W.  109;  Palmer  v.  McGinness,  127  Iowa,  118, 
103  N.   W.   802. 

88.  Lapham  V.  Ransford,  5  Ohio  C.  C.  (N. 
S.)  577. 

89.  Kneisley  Lumber  Co.  v.  Stoddard  Co., 
113  Mo.  App.  306,  88  S.  W.  774. 

90.  See  4  C.  L.  628. 

91.  92.  Eckles  v.  Stuart,  212  Pa.  161,  61 
A.  820. 

93.  Roohford  v.  Rochford,  188  Mass.  108, 

74  N.  E.  299. 

94.  Cummings  v.  Consolidated  Mineral 
Water  Co.  [R.  I.]   61  A.  353. 

95.  Krotz  V.  Beck  Lumber  Co.,  34  Ind. 
App.  577,  73  N.  B.  273.  Where  by  statute, 
in  cases  of  assignment  for  the  benefit  of 
creditors,  claims  fOr  Ikbor  are  to  be  regarded 
as  preferred,  the  trustee  for  the  creditors 
nevertheless  takes  subsequent  to  mechanics' 
lien  claimants.     McDaniei  v.  Osborne   [Ind.] 

75  N.  B.   647. 

96.  Stiles  V.  Galbreath  [N.  J.  Bq.]  60  A. 
224. 

97.  Nichols  v.  Dixon  [Tex.]  13  Tex.  Ct. 
Rep.   927.   89   S.  W.   765. 

98.  Nichols  v.  Dixon  [Tex.  Civ.  App.] 
85   S.    W.    1051. 

99.  Iowa  Code  §§  3092,  3094,  3095.  Lind- 
say &  Phelps  Co.  V.  Zoeckler  [Iowa]  104  N. 
W.  802. 

1.     Bergen  v.  Braun,  3  Ohio  N.  P.  (N.  S.)  150. 


a.     See  4  C.  L.  629. 

3.  Endorsement  of  time  check  sufficient 
evidence  of  assignment.  Pere  Marquette  R. 
Co.  V.  Baertz  [Ind.  App.]  74  N.  E.  51.  Trans- 
fer of  a  note  given  for  materials  carries  the 
right  to  foreclose  the  lien  on  nonpayment. 
Featherstone  v.  Brown  [Tex.  Civ.  App.]  13 
Tex.  Ct.  Rep.  387,  88  S.  W.  470. 

4.  The  assignee  of  a  contractor  who  has. 
prior  to  the  assignment,  waived  his  right  to 
a  lien,  cannot  enforce  a  lien  on  his  own 
accbuht.  Kent  Lumber  Co.  v.  Ward  37 
Wash.  60,  7»  P.  485. 

5.  See  4  C.  L.   629. 

6.  Gray  v.  .Jones    [Or.]    81   P.    813. 

7.  A  notice  posted  on  the  front  of  a 
building  and  also  on  the  first  floor  on  the 
stairway  is  sufficient  to  warn  materialman. 
Marshall  v.  Cardinell  [Or.]  80  P.  652.  Where 
notice  limiting  responsibility  is  posted,  it  is 
presumed  it  remained  posted  for  a  sufficient 
length  of  time.  Id.  But  not  in  absence  of 
notice.  Gardner  &  Meeks  Co.  v.  New  York, 
etc.,    R.    Co.    [N.    J.    Err.    &   App.]    62    A.    416. 

S.  In  California  all  building  contracts 
involving  more  than  $1,000  are  void  unless 
filed  (Civil  Code  §  1183).  Where  the  aggre- 
gate items  stated  in  a  contract  amount  to 
over  $1,000,  the  contract  is  void  unless  filed 
Smith  v.   Bradbury    [Cal.]    82   P.    367. 

9.     Thirsk  v.  JEvans,  211  Pa.  239,  60  A    726 
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to  the  amount  due  the  contractor/"  but  the  liability  is  limited  only  as  to  persons 
standing  in  privity  with  the  contractor."  Where  the  contract  on  which  the  work 
progresses  is  a  different  one  from  that  which  is  filed,  the  subcontractor  is  not  bound 
by  the  waiver.^^  In  the  absence  of  fraud,  where  the  right  to  a  lien  is  once  lost,  no 
subsequent  delivery  of  materials  will  revive  it.^^  Where  the  statute  provides  that 
on  demand  of  the  owner  or  lessee  each  person  claiming  a  lien  shall  furnish  a  written 
statement  under  penalty  of  forfeiture  of  the  lien,  on  failure  so  to  do  the  penalty 
must  be  enforced,  though  the  owner  is  not  prejudiced  thereby.^*  A  contractor  giv- 
ing a  surety  bond  against  the  filing  of  mechanics'  liens  is  estopped  to  enforce  a  lien 
on  his  own  account,^^  but  a  materialman  who  is  a  surety  on  such  a  bond  is  not  so 
estopped.^''  A  lien  is  waived  by  the  acceptance  of  notes  in  payment  of  claim  ma- 
turing after  the  time  when  a  lien  statement  must  be  filed,^''  but  not  where  they  ma- 
ture prior  to  that  time.^*  Wher«  repairs  were  made  on  a  building  the  fact  that  it 
was  to  be  used  for  an  illegal  purpose  did  not  vitiate  the  right  to  a  lien.^"  In  some 
states  a  mechanic's  lien  may  be  disallowed  by  showing  that  the  work  was  done  rely- 
ing on  payment  by  the  contractor  rather  than  on  credit  of  the  building.^" 

§  9.  Discharge  and  satisfaction}^ — Where  a  mechanic's  lien  claimant  accepts 
other  security  for  the  payment  of  his  claim,  the  lien  is  discharged,'"'  and  where  a 
bond  is  given  by  the  owner  to  dissolve  a  lien,  his  sureties  may  be  called  upon  to  ^ay 
without  the  appointment  of  an.  -administrator  for  the  principal,"'  and  on  suit  on 
such  a  bond  where  the  lien  has  been  litigated  the  sureties 'have  none  of  the  defenses 
that  would  have  been  good  originally  against  the  claimant."*  An  attempted  settle- 
ment not  involving  a  tender  does  not  discharge  a  lien,  although  an  offer  was  made 
that  was  more  than  could  be  recovered."* 

§  10.  Remedies  and  procedure  to  enforce  lien.  A.  Remeddes.'^  Time  of 
bringing  action." — Generally  a  suit  must  be  brought  within  a  limited  time  after  the 
filing  of  a  mechanic's  lien,  and  on  failure  to  do  so  the  lien  lapses,"^  but  that  an  in- 
terval of  thirty  days  occurs  in  the  construction  of  a  building  does  not  affect  the  lien 
thereon."'  The  statute  of  limitation  has  no  bearing  on  mechanics'  liens  in  some 
states.'" 

Concurrent  remedies.^'^ — Where  because  of  some  irregularity  one  fails  to  es- 
tablish his  lien,  a  right  to  a  personal  Judgment  is  frequently  given,'"  but  this  has  no 
application  where  there  is  no  personal  relation  between  the  owner  and  the  claimant," 


10.  Schmidt  v.  Eitel   [N.  J.  Bq.]    62  A.  558. 

11.  Stewart  Contracting  Co.  v.  Trenton, 
etc.,    B.   Co.,    71    N.    J.   Law   568,    60    A.    405. 

J2.  Contract  different  from  the  one  on  .flle. 
Spring  Brook  Lumber  Co.  v.  Watkins,  26  Pa. 
Super.  Ct.  199;  Lee  v.  Williams,  26  Pa.  Super. 
Ct.  405. 

13.  Westinghouse  Air  Brake  Co.  v.  Kansas 
City   Southern   R.   Co.    [C.    C.   A.]    137   P.    26. 

14.  Comp.  Laws  §  10717.  Frolich  v. 
Beecher  [Mich.]  102  N.  W.  736. 

15.  Kent  Lumber  Co.  v.  "Ward,  37  "Wash. 
60  79  P.  485.  But  see  Badger  Lumber  Co. 
V.  Muehlebach,  109  Mo.  App.  646,  83  S.  W.  546. 

16.  Badger  Lumber  Co.  v.  Muehlebach. 
109  Mo.  App.  646,  83  S.  W.  546.  But  see 
Miller   v.    Taggart    [Ind.   App.]    76   N.   E.    321. 

17.  "Westinghouse  Air  Brake  Co.  v.  Kan- 
sas City  Southern  R.  Co.  [C.  C.  A.]  137  F.  26; 
"Woolf  V.  Schaefer.  93  N.  T.  S.  184. 

18.  "Woolf  V.  Schaefer,  93  N.  T.  S.  184. 

19.  Doyle   v.   Franks    [Kan.]    81   P.    211. 

20.  Rider-Ericsson  Engine  Co.  v.  Freder- 
icks. 25  Pa.  Super.  Ct.   72. 


21.  See  4  C.  L.  630. 

22.  Cosgrove  v.  Farwell,  114  111.  App.  491. 

23.  Holmes  v.  Humphrey  [Mass.]  73  N.  B. 
668. 

24.  Ruggles  V.  Bernstein,  188  Mass.  232, 
74  N.  B.   366. 

26.  Palmer  v.  McGinness,  127  Iowa,  118, 
102  N.  "W.   802. 

26.  See  4  C.  L.  630. 

27.  See  4  C.  L.   631. 

28.  Somers  Brick  Co.  v.  Souder  [N.  J.  Eq.] 
61  A.  840;  McKnight  v.  Bank  of  Acadia,  114 
La.  289.  38  So.  172. 

29.  Billings  Co.  v.  Brand  [Mass.]  73  N. 
B.    637. 

30.  Central  Bldg.  Co.  v.  Karr  Supply  Co., 
115  111.  App.   610. 

31.  See     4    C.    L.     631. 

32.  Schindler  v.  Green  [Cal.  App.]  82  P. 
631;  "Western  Plumbing  Co.  v.  Fried  [Mont.] 
81    P.    394. 

33.  Owner  and  subcontractor.  Siegel  v. 
Ehrshowsky,  92  N.  T.  S.  733;  Alexander  v. 
HoUender,  94  N.  T.  796.     "Where  the  lien  fails 
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and  there  must  be  personal  service  of  the  notice  upon  the  party  sought  to  be  made 
liable/*  and  when  personal  notice  is  given  to  the  owner  of  an  undivided  portion  of 
the  premises^  oply  his  part  can  be  foreclosed  by  the  lienor/^  but  no  personal 
Judgment  can  be  had  unless  some  debt  is  shown.^" 

(§10)  B.  Parties.^''' — The  original  contractor  is  a  necessary  party  in.  a  suit 
to  foreclose  a  lien  brought  by  a  subcontractor,  laborer,  or  a  materialman,'*  and  the 
owner  of  the  property  must  be  a  party  to  a  suit  to  foreclose,*'  and  if  not  so  made  he 
is  not  bound  by  the  decree,*"  and  the  same  rule  applies  to  all  others  of  whom  the 
lien  claimant  has  notice  of  their  claiming  an  interest  in  the  property.*^  A  con- 
current lienor  is  a  necessary  party ,*^  and  where  a  statute  provides  that  all  parties 
claiming  a  lien  prior  to  the  commencement  of  foreclosure  proceedings  should  be 
joined  as  plaintiffs  or  defendants,  and  aU  subsequent  lienors  as  iatervenors,  it  is 
proper  to  deny  the  application  of  one  of  the  latter  to  be  made  a  defendant.**  Where 
by  statute  an  owner  served  with  a  subcontractor's  notice  is  bound  to  withhold  the 
amount  due  the  junior  contractor,  he  may  bring  all  interested  parties  into  eoui-t 
and  have  their  claims  adjudicated.** 

(§  10)  C.  Pleading,  practice/ and  evidence.  Pleading^^ — In  the  complaint 
to  foreclose  a  mechanic's  lien  the  plaintiff  need  only  allege  the  statutory  require- 
ments and  that  he  comes  under  them,*'  and  where  it  is  alleged  that  the  materials 
were  furnished  in  proper  time  it  is  unnecessary  to  give  the  date  of  delivery  of  each 
item.*'  The  complaint  must  show  the  time  when  payment  should  have  been  made 
and  of  the  time  of  completion  of  the  contract,*'  and  an  allegation  of  agreement  to 
pay  the  reasonable  value  of  work  and  labor  done  should  be  alleged  in  the  absence 
of  an  express  agreement.*"  That  the  lien  statement  must  be  verified  does  not  neces- 
sarily mean  a  verification  is  required  on  the  complaint  to  foreclose.^"  Where  a  dis- 
charge is  relied  upon  as  a  defense  a  general  denial  is  insufficient,^'-  but  it  is  not 
necessary  to  set  forth  the  time  of  payment  of  each  item  in  such  case.°^  A  com- 
plaint alleging  that  an  existing  balance  is  due  the  contractor  from  the  owner  is  not 
bad  because  it  fails  to  allege  that  there  was  such  a  balance  due  at  the  date  of  the 
notice  to  the  former."*  A  complaint  need  not  allege  that  the  action  was  begun  in  the 
prescribed  time.'*  Where  an  action  on  a  mechanic's  lien  is  brought  on  the  ground  that 
the  plaintiffs  were  subcontractors,  it  is  not  supported  by  evidence  of  materials  furnish- 
ed directly  to  the  owner  of  the  building.^'     An  attempt  to  foreclose  a  mechanic's  lien 


tecause  of  the  failure  of  the  cause  of  action. 
Aex  V.  AUen,  94  N.  T.  S.  844. 

34,  35.  Kneisley  Lumber  Co.  v.  Stoddard 
Co.,   113  Mo.   App.    306,    88  S.  W.    774. 

36.  Kirschner  v.  Mahoney,  96  N.  T.  S.  195. 

37.  See  4  C.  L.   632. 

38.  Foreclosure  of  laborer's  lien  ag-alnst 
a  railroad.  Eastern  Tex.  R.  Co.  v.  Davis 
[Tex.  Civ.  App.]  83  S.  "W.  883. 

39.  Lang-  v.   Adams    [Kan.]    80  P.   593. 

40.  Krotz  V.  Beck  Lumber  Co.,  34  Ind. 
App.  577,  73  N.  B.   273. 

41.  Unrecorded  raortgag-e  of  -which  the 
lienor  has  notice.  Stiles  v.  Galbreath  [N.  J. 
Bq.]  60  A.  224.  Plaintiff  in  pending  action 
to  quiet  title.  Krotz  v.  Beck  Lumber  Co., 
34  Ind.  App:  577,  73  N.  E.  273.  Q-wners  of 
prior  liens.  Grant  v.  Cumberland  Valley 
Cement  Co.  [W.  Va.]  52  S.  E.  36.  Where 
a  married  -woman  is  in  possession  of  prop- 
erty and  her  name  appears  as  o-wner  upon  the 
recorded  plat,  the  lien  claimant  has  notice  of 
her  interest.  Krotz  v.  Beck  Lumber  Co.,  34 
Ind.  App.  577,  73  N.  B.   273. 


42.  Hinkle  v.  Sullivan,  108  App.  Div  316 
95  N.   Y.   S.   788. 

43.  Lavan-way  v.  Cannon,  37  Wash.  593 
79  P.  1117. 

44.  Stimson  v.  Dunham,  Carrigan,  Hayden 
Co.,   146  Cal.  281,  79   P.   968. 

45.  See  4  C.  L.   633. 

46.  Arnold  v.  Farmers'  Exch.  [Ga.]  51  S 
B.   754. 

47.  Kneisley  Lumber  Co.  v.  Stoddard  Co  , 
113   Mo.  App.    306,   88  S.  W.   774. 

48.  Smith  V.  Central  Lumber  Co.,  113  111 
App.   477. 

49.  Ne-well  V.  Brill   [Cal.  App.]    83  P.  76. 

50.  Parke  &  Lacy  Co.  v.  Inter  Nos  Oil  & 
Development  Co.   [Cal.]    82  P.   51. 

51.  Cosgrove  v.  Farv/ell,  114  111.  App.  491. 

52.  Easterling  v.  Shaifer  [Miss.]  38  So" 
230. 

53.  Los  Angeles  Pressed  Brick  Co.  v.  Los 
Angeles  Pac.  Boulevard  &  Development  Co 
[Cal.  App.]   83  P.   292. 

54.  Sands    v.    Stagg    [Va.]    52   S.    E.    633. 

55.  Page  v.  Grant,  127  lo-wa,  249  103  n 
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and  an  equitable  lien  in  one  action  is  not  bad  on  the  ground  of  multifariousness.^" 
Practice.^'' — Where  an  answer  is  filed  denying  the  facts  set  forth  in  a  proceed- 
ing to  foreclose  a  mechanic's  lien,  the  plaintiffs  must  prove  their  case  though  the 
defendants  fail  to  appear  at  the  trial.^*  Wliere  a  good  defense  exists  at  law,  a  court 
of  equity  wiU  not  restrain  lien  claimants  from  prosecuting  their  actions.""  A  fore- 
closure of  a  mechanic's  lien  is  a  final  process  till  arrested  by  a  counter  affidavit,  and 
execution  may  issue  thereon.""  On  appeal  one  cannot  raise  for  the  first  time  the 
question  of  jurisdiction  of  the  court"^  or  a  change  of  ownership  of  the  property."^ 
Evidence.^^ — Where  a  statute  provides  that  a  lien  statement  must  be  filed  ten 
daj's  after  the  date  thereof,  the  date  on  the  statement  is  not  conclusive  and  the  true 
date  may  be  supplied  by  parol  evidence."*  To  make  out  a  prima  facie  case  a  sub- 
contractor must  show  that  there  is  a  balance  due  the  contractor.""  Where  a 
mortgagee  seeks  to  add  payments  made  by  him  to  protect  the  mortgaged  premises, 
the  burden  of  proof  is  on  him  to  show  that  the  payments  were  in  satisfaction  of 
liens."" 

(§  10)  D.  Judgment,  costs,  and  attorney's  fees.^'' — A  demand  for  extras 
does  not  draw  interest  until  the  amount  thereof  is  ascertained  by  a  Judgment  of 
the  court,  where  payment  is  prevented  by  the  filing  of  notice  of  mechanics'  liens."* 
Where  a  lien  is  foreclosed  and  the  sale  of  the  property  is  insufficient  to  satisfy  the 
amount  of  the  judgment,  the  lienor  is  entitled  to  a  deficiency  judgment  for  the  un- 
satisfied balance,""  and  a  deficiency  judgment  is  barred  by  the  period  of  limitation 
on  contracts  running  from  the  time  of  sale.'" 

Costs  and  attorney's  fees.''^ — In  addition  to  the  amount  of  the  judgment  the 
court  may  award  costs''^  and  attorney's  fees''  as  provided  by  statute.  Where  by 
statute  a  lien  can  be  placed  on  a  homestead  only  for  improvements  and  purchase 
money,  attorney's  fees  cannot  be  added  to  the  amount  of  the  lien.'*  Where  a  lien  is 
attempted  to  be  foreclosed  on  a  portion  of  a  railroad,  on  the  ground  that  a  railroad 
is  a  public  agency,  a  court  may  in  the  place  thereof  enter  a  personal  judgment 
against  the  corporation.'" 

§  11.  Indemnification  against  liensJ" — Laborers  and  materialmen  may  main- 
tain an  action  on  a  bond  given  to  secure  the  performance  of  a  contract,  wherein  the 
contractor  agrees  to  pay  their  claims,  when  the  parties  evidently  intended  to  se- 
cure them  as  well  as  the  owner,  even  though  they  are  not  specifically  named,  and  no 
consideration  passes  directly  from  them  to  the  surety."     But  some  evidence  of  in- 


56.  "Westinghouse  Air  Brake  Co.  v.  Kan- 
sas City  Southern  E.  Co.   [C.  C.  A.]   137  F.  26. 
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5S.  Schlachter  v.  St.  Bernard's  Roman 
Catholic  Church  of  Hoven  [S.  D.]  105  N.  W. 
279. 

59.  Wolf  V.  Glassport  Lumber  Co.,  210 
Pa.    370,    59    A.    1105. 

60.  Moultrie  Lumber  Co.  v.  Jenkins,  121 
Ga.    721,    49    S.    E.    678. 

61.  Hess  V.  Peck.  Ill  111.  App.  111. 

6?.     Gordon    v.    Sorg,    113    111.    App.    522. 
C3.     See  4  C.  L.  634. 

64.  Cutter  V.  Pierson.  26  Pa.  Super.  Ct.  10. 

65.  Stevens  v.  Georgia  Land  Co.  [Ga.] 
50    S.    E.    100. 

66.  Provident  Mut.  Bldg.  Loan  Ass'n  v. 
Shaffer  tCal.  App.]  83  P.  274. 

67.  See  4  C.  L.  634. 

68.  Stimson  V.  Dunham,  Carrigan,  Hayden 
Co.,  146  Cal.  281,  79  P.  968. 

69.  70.  Durkee  v.  Koehler  [Neb.]  103  N.  W. 
767. 


71.  See  4  C.  L.  634. 

72.  Where  by  statute  an  action  to  fore- 
close a  mechanic's  lien  is  regarded  as  an 
equitable  action,  and  by  another  statute  in 
equitable  actions  the  court  may  in  Its  discre- 
tion allow  costs,  the  court  has  authority  to 
allow  partial  costs  in  the  foreclosure  of  a 
mechanic's  lien.  Wis.  Rev.  St.  1898,  §  3323. 
Charles  v.  Godfrey  [Wis.]   104  N,  W.  814. 

73.  Provision  as  to  attorney's  fees  not 
unconstitutional.  Peckham  v.  Fox  [Cal.  App.] 
82  P.  91;  Littell  v.  Saulsberry  [V/ash.]  82  P. 
909.  In  California  it  is  held  that  attorney's 
fees  should  only  be  allowed  where  an  answer 
is  entered  only  to  harass  the  plaintiff. 
Hooper  v.   Fletcher,    145   Cal.    375,    79    P.   418. 

74.  Cooper  V.  Brazelton  [C.  C.  A.]  135  F. 
476. 

75.  Pere  Marquette  R.  Co.  v.  Baertz  [Ind. 
App.]  74  N.  B.  51. 

76.  See   4   C.  L.   635. 
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tention  must  appear."  Where  a  bond  has  been  given  by  a  contractor  for  the  ful- 
fillment of  his  contract,  it  is  not  such  a  bond  for  the  payment  of  workmen  and  ma- 
terialmen as  required  by  the  statute  in  order  to  release  the  owner  from  liability/' 
and  a  surety  thereon  cannot  be  called  upon  to  deferid  a  suit  by  a  materialman 
against  the  owner  in  the  absence  of  a  showing  of  a  settlement  between  the  owner 
and  the  contractor.^"  The  sureties  on  indemnity  bonds  are  discharged  on  overpay- 
ment of  the  contractor  by  the  owner.'^  In  the  case  of  an  indemnity  bond  for  the 
construction  of  public  works  it  must  appear  that  notice  of  the  default  of  the  con- 
tractor has  been  given.  ^^ 
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§  1.  Public  Resnlatlon  of  the  Bnsiness 
of  Treating  Disease  (622).  Prosecutions  lor 
Violations   of  Regulatory  Acts    (625). 

5  2.  Malpractice  (626).  Malpractice  by 
Nonmedical     Practitioners     (627). 

§  3.     Recovery   of   Compensation    (627). 


I  4.  Neellgent  Homicide  by  Pliysiclan 
(628). 

§  5.  Regnlation  of  the  Keeping  and  Sale 
of    Drugs    and    Medicines    (628). 

§  6.     Tort  Liability  of  Druggists  (628). 


§  1.  Public  regulation  of  the  business  of  treating  diseaseP — ^The  right  to 
practice  any  branch  of  the  art  of  healing  is  subject  to  such  reasonable  regulations  or 
conditions  as  the  state,  in  the  exercise  of  the  police  power,  may  prescribe.*''  Thus, 
statutes  prohibiting  the  practice  of  the  art  by  those  who  have  not  obtained  a  license 
or  certificate  from  the  designated  authorities  are  valid. ^^  ^^Tiether  all  practitioners 
shall  be  required  to  comply  with  the  same  requirements  is  discretionary  with  the 
legislature;  and  the  fact  that  a  particular  school  of  medicine  or  system  of  healing 
is  or  is  not  given  special  recognition  by  a  statute  does  not  render  it  unconstitution- 
al.** Thus,  a  statute  which  commits  the  licensing  power  to  a  board  of  physicians 
who  shall  be  graduates  of  some  medical  school  in  good  standing  is  not  class  legis- 
lation as  to  one  who  does  not  believe  in  the  use  of -drugs,*^  nor  is  it  unconstitu- 
tional as  practically  prohibiting  the  pursuit  by  him  of  his  chosen  calling  by  impos- 
ing qualifications  not  adapted  to  or  required  by  the  method  of  healing  used  by  him.** 


Need   not  be   specifically  mentioned.     Licht- 
entag  v.  Peitel,  113  La.  931,  37  So.  880. 

78.  Hughes  v.  Smith,  114  La.  297,  38  So. 
175. 

79,  80.  Act  No.  180,  p.  223  of  1894.  Lhote 
Lumber  Mfg.  Co.  v.  Dugue  [La.]  39  So. 
803. 

81.  Tinsley  V.  Kemery  [Mo.  App.]  84  S. 
"W.    993. 

82.  Huggins  V.  Sutherland  [Wash.]  82  P. 
112. 

83.  See  4  C.  L.  636. 

84.  Territory  v.  Newman  [N.  M.]  79  P. 
706;  State  v.  Marble.  72  Ohio  St.  21,  73  N. 
B.  1063.  Requirements  of  Ohio  statutes  are 
reasonable.     Id. 

85.  Acts  1901,  p.  115,  c.  78,  which  pro- 
hibits the  practice  of  medicine  without  a 
license,  is  constitutional.  O'Neil  v.  State 
[Tenn.]  90  S.  "W.  627.  Statutes  prohibiting 
the  practice  of  medicine  for  fees  by  those 
who  do  not  have  the  prescribed  qualifica- 
tions are  valid.  State  v.  Marble,  72  Ohio  St. 
21,  73  N.  B.  1063.  Sess.  Laws  1903,  c.  40, 
requiring"  all  "who  practice  medicine  (con- 
strued to  mean  all  who  practice  the  healing 
art  by  any  method)  to  obtain  a  license, 
is  valid.  Territory  v.  Newman  [N.  M.]  79 
P.     706.     Congress    has    power    to    regulate 


the  practice  of  medicine  in  the  District  of 
Columbia  and  had  power  to  prescribe  the 
qualifications  required  by  29  Stat,  at  L.  198, 
c.  313,  and  to  create  a  local  board  and  give 
it  power  to  revoke  licenses  for  the  causes 
therein  mentioned.  Czarra  v.  Board  of  Med- 
ical Supervisors,  25  App.  D.  C.  443. 

86.  Acts  27th  Leg.  p.  12,  c.  12,  creates 
boards  of  medical  examiners  of  the  allo- 
pathic, homeopathic  and  eclectic  schools  of 
medicine,  and  requires  practitioners  to  obtain 
a  certificate  from  one  of  such  boards.  The 
act  is  held  constitutional,  though  no  recogni- 
tion is  given  the  physio-medical  school. 
Stone  v.  State  [Tex.  Cr.  App.]  13  Tex.  Ct. 
Rep.  85,  86  S.  W.  1029.  The  Ohio  statutes 
do  not  discriminate  against  Christian  scien-' 
tists  by  not  exempting  them  from  the  quali- 
fications required  of  other  practitioners, 
though  they  prescribe  special  qualifications 
for  those  practicing  osteopathy.  State  v 
Marble.  72  Ohio  St.  21,  73  N.  E.  1063.  In 
Alabama  osteopathy  cannot  be  legally  prac- 
ticed by  one  who  has  not  obtained  a  license 
from  the  state  board  of  medical  examiners 
Ligon  V.  State  [Ala.]  39  So.  662.  afg  Bragg 
V.  State,  134  Ala.  165,  32  So.  767,  58  L  R 
A.  925. 

87.  Sess.  Laws  1903,  c.  40  is  valid       Terri 
tory  V.  Newman    [N.   M.]    79  P.   706. 
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Statutes  which  do  not  recognize  Christian  scientists  as  a  distinct  school  but  subject^ 
them  to  the  same  provisions  of  law  as  apply  to  others  practicing  medicine  are  not 
invalid  as  interfering  with  the  rights  of  conscience  and  of  worship.'"  In  some 
states  there  are  special  statutory  provisions  regulating  the  practice  of  osteopathy.*" 
That  portion  of  the  Washington  dental  law  which  requires  an  examination  by  and  a 
license  from  the  dental  board  before  a  person  may  practice  dentistry  is  valid  ;''^  but 
that  portion  of  it  requiring  such  examination  and"  license  before  one  may  own,  run 
or  manage  a  dental  ofBce  is  not  a  proper  exercise  of  the  police  power. "^ 

Eegulatory  statutes  are  to  be  liberally  construed  so  as  to  reasonably  effectuate 
their  purposes,  to  prevent  fraud,  and  to  conserve  the  public  health."^  They  must 
be  complied  with  by  all  who  come  within  their  terms.  Thus,  the  fact  that  a  practi- 
tioner is  a  graduate  of  a  reputable  medical  college  does  not  exempt  him  from  the 
operation  of  such  laws.**  It  is  competent  for  the  legislature  to  define  what  shall 
constitute  the  practice  of  medicine  within  the  meaning  of  an  act  regulating  the 
same."^  The -terms  of  the  particular  statute  and  the  facts  of  the  particular  case 
must  be  looked  to  to  determine  whether  an  act  applies  in  a  given  instance.*^ 


88.  -Territory    v.    Newman    [N.    M.]    79    P.  | 
706. 

89.  Ohio  statutes  valid.  State  v.  Marble, 
72  Ohio  St.  21,  73  N.  E.  1063.  i 

90.  Special'  provision  in  Ohio.  See  State 
V.  Marble,  72  Ohio  St.  21,  73  N.  B.  1063.  In 
Missouri,  is  declared  not  to  be  the  practice 
of  medicine  and  surgery.  See  Rev.  St.  1899, 
c  128,  art.  65.  Grainger  v.  Still,  187  Mo.  197, 
85   S.    W.    1114. 

NOTE.  Regnlatlon  by  state  of  practice 
of  osteopathy:  "There  seems  to  be  no  doubt 
as  to  the  power  of  the  state  to  regulate  the 
practice  of  osteopathy  therein  by  statute  pro- 
viding that  one  practicing  such  system  of 
healing  shall  be  possessed  of  certain  quali- 
fications of  fitness  and  shall  obtain  a  license 
permitting  him  to  practice.  State  v.  Nation- 
al School  of  Osteopathy,  76  Mo.  App.  439; 
Hayden  v.  State,  81  Miss.  299,  33  So.  653,  95 
Am.  St.  Bep.  471;  State  v.  Gravett,  65  Ohio 
St.  289,  62  N.  E.  325,  87  Am.  St.  Bep.  605, 
55  L.  B.  A.  791;  State  v.  McKnight 
131  N.  C.  717,  42  S.  B.  580,  59  L.  B.  A.  187. 
This  has  been  done  in  at  least  four  states, 
California,  Indiana,  Missouri  and  Ohio,  where 
the  practice  of  osteopathy  is  regulated  by 
statute  as  a  treatment  separate  from  medi- 
cine by  requiring  a  certain  amount  of  study 
or  a  diploma  from  a  certain  school  before 
a  person  can  practice  such  system  of  heal- 
ing or  curing  disease.  Cal.  St.  1901,  p.  113,  c. 
99;  State  v.  National  School  of  Osteopathy, 
76  Mo.  App.  439;  Sta,te  v.  Gravett,  65  Ohio 
St.  289,  62  N.  E.  325,  87  Am.  St.  Bep. 
605,  55  L.  B.  A.  791.  One  who  has 
an  established  practice  in  the  heal- 
ing of  disease  by  the  method  known  as 
osteopathy  may  be,  by  statute,  required  to 
conform  to  such  reasonable  standard  re- 
specting qualification  therefor  as  the  legis- 
lature may  prescribe,  having  in  view  the 
public  health  and  welfare.  State  v.  Gravett, 
,  65  Ohio  St.  289,  62  N.  B.  325,  87  Am.  St.  Rep. 
605,  55  L.  B,  A.  791.  A  statute  permitting 
the'  licensing  of  osteopaths,  while  excluding 
those  engaged  in  'mental  healing'  has  been 
held  not  an  unlawful  discrimination  which 
will  render  the  statute  void.  Parks  v.  State, 
159  Ind.  211,  64  N.  B.  862,  59  L.  B.  A.  190. 
But  a  legislative   enactment  which   discrim- 


inates against  osteopaths  by  requiring  them 
to  hold  diplomas  from  a  college  requiring 
four  years  of  study  as  a  condition  to  their 
obtaining  limited  certificates  which  will  not 
permit'  theta  to  prescribe  drugs  or  perform 
surgery,  while  not  requiring  such  time  of 
study  from  those  contemplating  the  regular 
practice  as  a  condition  to  their  obtaining 
unlimited  certificates  for  the  practice  of 
medicine  and  surgery,  is  as  to  such  discrim- 
ination, void,  and  compliance  therewith  can- 
not be  exacted  of  those  who  practice  oste- 
opathy. State  V.  Gravett,  65  Ohio  St.  289,  62 
N.  E.  325,  87  Am.  St.  Rep.  605,  55  L.  B.  A. 
791." — From  State  v.  Biggs  [N.  C]  98  Am. 
St.  Bep.  761. 

91.  Laws  1901,  pp.  314-318,  c.  152,  making 
it  a  crime  to  practice  dentistry  without  a 
license,  is  constitutional.  State  v.  Sexton, 
37  Wash.  119,  79  P.  634;  State  v.  Brown, 
37  Wash.  97,  79  P.  635;  State  v.  Brown,  37 
Wash.    106,   79   P.    638. 

92.  Laws  1901,.  p.  314,  §  8  is  invalid. 
State    v.    Brown,    37    Wash.    97,    79    P.    635. 

93.  Gen.  St.  1894,  §  7896,  imposing  a  fine 
or  imprisonment  upon  unlicensed  practition- 
ers, construed.  State  v.  Oredson  [Minn.] 
105  N.  W.  188. 

94.  Does  not  exempt  one  from  compliance 
with  Gen.  St.  1894,  §  7896.  State  v.  Oredson 
[Minn.]  105  N.  W.  188.  A  physio-medical 
practitioner  who  practices  without  a  cer- 
tificate from  one  of  the  three  boards  of 
examiners  created  by  Acts  27th  Leg.  c.  12, 
violates  that  act,  though  he  holds  a  diploma 
from  a  medical  college  of  respectable  stand- 
ing. Stone  V.  State  [Tex.  Cr.  App.J  13  Tex. 
Ct.  Bep.  85,  86  S.  W.  1029. 

95.  Laws  1903,  p.  206,  c.  176,  §  21,  provid- 
ing that  persons  attaching  the  title  "Dr."  or 
other  equivalent  letters,  used  in  a  medical 
sense,  to  their  names,  professing  to  be  physi- 
cians, and  prescribing  drugs  or  agencies  for 
the  care  or  cure  of  disease  or  ailments  shall 
be  regarded  as  practicing  within  the  mean- 
ing of  the  act,  is  valid.  State  v.  Tegge  [S. 
D.]    103    N.    W.    17. 

96.  [See  note  4  C.  L.  636,  "what  consti- 
tutes 'practice  of  medicine'  under  regulating 
statutes."] 

Idaho:     Under   the   Medical   Law    of   1899, 
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A  corporation  cannot  "practice  medicine,""^  and  is  not  such  a  person  as  can  be 
legally  licensed  to  do  so.°*  Hence  a  corporation  composed  of  qualified  and  licensed 
physicians,  which  contracts  for  services  of  its  members  and  other  licensed  physi- 
cians, and  furnishes  medical  services  under  such  contracts,  is  not  engaged  in  the 
practice  of  medicine  and  does  not  violate  the  law  forbidding  such  practice  without 
a  license.'" 

'  The  action  of  the  Ehode  Island  Board  of  Eegistration  in  Dentistry  in  refusing 
a  certificate  to  an  applicant  after  an  examination  is  not  subject  to  review  by  the 
courts,^  and  mandamus  does  not  lie  to  compel  the  board  to  produce  the  examination 
papers  for  inspection  by  expert  dentists  to  be  appointed  by  the  court.^  In  Washing- 
ton the  action  of  a  dental  board  in  refusing  defendant  a  license  after  examination 
cannot  be  questioned  in  a  prosecution  for  violation  of  the  dental  act.^     It  is  held 


§  5,  the  Board  of  Medical  Examiners  has  no 
power  to  call  for  the  diplomas  of  applicants 
for  licenses  vrho  were  engaged  in  the  prac- 
tice of  medicine  under  the  terms  of  the 
act  of  1887.  State  v.  Cooper  [Idaho]  81 
P.  374.  Where  an  applicant  for  a  license 
to  practice  medicine  was  a  resident  of  the 
state  engaged  in  practicing  medicine  under 
the  terms  of  the  law  of  1887,  and  had  com- 
plied fully  "With  the  provisions  of  the  Law 
of  1899,  It  was  not  criminal  for  him  to  con- 
tinue to  practice  though  the  Board  of  Ex- 
aminers refused  to  issue  a  license  to  him. 
Id. 

Illinois  1  A  person  practicing  medicine  be- 
fore Laws  1899,  p.  276,  §  9  took  effect,  and 
not  obtaining  a  license  under  the  act,  nor 
holding  an  unrevoked  license  previously  ob- 
tained, is  liable  to  the  penalty  imposed  by 
the  act  upon  persons  practicing  medicine 
without  a  certificate  from  the  state  board 
of  health.  People  v.  Langdon  [111.]  76  N. 
E.  387. 

Michigan;  One  who  was  already  practi- 
cing medicine  in  violation  of  Pub.  Acts  1899, 
p.  370,  No.  237,  not  having  applied  for  a 
certificate,  is  required  to  apply  for  a  certifi- 
cate under  the  amendment  of  1903  (Pub. 
Acts  1903,  p.  270,  No.  191),  though  the 
amendment  requires  all  persons  who  "wish 
to  begin"  to  practice  to  apply.  Hooper  v. 
Batdortt  [Mich.]  12  Det.  Leg.  N.  463,  104 
N.  W.   667. 

New  Jersey!  P.  L.  1898,  123  prohibits 
practice  of  dentistry  by  one  not  licensed, 
and  §  8  exempts  from  the  operation  of  the 
act  registered  students  of  licensed  dentists 
assisting  preceptors  in  the  latter's  presence 
and  under  their  direct  and  immediate  per- 
sonal supervision.  Held,  mere  proof  that  a 
person  was  a  student  of  a  regularly  licensed 
dentist  is  not  sufficient  to  show  him  entitled 
to  the  benefit  of  §  8.  State  Board  of  Eegis- 
tration &  Examination  in  Dentistry  v.  Terry 
[N.  J.  Law]    62  A.  193. 

Nevada:  St.  1899,  p.  88,  c.  73;  Comp.  Laws, 
§  1542,  regulating  practice  of  medicine  and 
providing  for  issuance  of  temporary  licenses 
until  the  next  board  meeting.  Is  repealed 
by  St.  1905,  p.  87,  c.  63,  and  the  board  can- 
not be  compelled  by  mandamus  to  issue  a 
temporary  license.  State  v.  Lee  [Nev.]  82 
P.   229. 

New  Yorki  Under  Laws  1895,  p.  419,  c. 
626,  §  160,  one  not  licensed  as  a  dentist  prior 
to  Aug.  1,  1895  is  required  to  procure  a 
license   from  the   regents   to   entitle   him   to 


registration.  State  v.  Jacobs,  92  N.  T.  S.  590. 
Under  Laws  1895,  c.  626,  §  162,  a  registra- 
tion of  a  dentist  is  void  if  obtained  on  an 
affidavit  giving  the  name,  age  and  address 
of  the  affiant  and  stating  that  his  authority 
to  practice  is  a  diploma  granted  by  a  college 
of  another  state.     Id. 

Oblo:  Giving  Christian  Science  treatment, 
for  a  fee.  for  the  cure  of  disease,  is  practi- 
cing medicine  within  the  meaning  of  the  Ohio 
Statutes.  State  v.  Marble,  72  Ohio  St.  21, 
73   N.   E.    1063. 

South  Dakota:  A  person  who  used  the 
title  "Dr."  on  his  signs  and  notices,  and  was 
engaged  in  fitting  glasses  to  the  eye,  but 
who  did  not  use  drugs  or^  operations  was 
practicing  medicine  within  'the  meaning  of 
Laws  1903,  p.  206,  c.  176,  §  21,  and  could  not 
legally  practice  without  a  license.  State  v. 
Tegge  [S.  D.]  103  N.  W.  17. 

Tennessee:  One  who  diagnoses  disease  by 
the  microscopic  examination  of  the  blood, 
and  treats  it  by  means  of  light  rays  from 
an  electric  arc  light  and  by  prescribing 
medicines,  practices  medicine  within  the 
meaning  of  Acts  1901,  p.  115,  c.  78,  requiring 
practitioners  to  have  a  license,  and  is  not 
an  "optician"  within  the  meaning  of  the  ex- 
ception in  the  statute.  O'Neil  v.  State 
[Tenn.]   90  S.  W.   627. 

97.  The  qualifications  of  medical  practi- 
tioners are  personal  and  such  as  will  enable 
them  to  diagnose,  prescribe  and  treat  dis- 
ease. These  qualifications  a  corporation 
cannot  possess.  State  Electro-Medical  In- 
stitute  V.    State    [Neb.]    103    N.    W.    1078. 

98.  State  Electro-Medical  Inst.  v.  State 
[Neb.]    103  N.  W.  1078. 

99.  Comp.  St.  1901,  c.  55,  §  7  held  not 
violated  by  defendant.  State  Electro-Medi- 
cal Inst.  V.  State  [Neb.]  103  N.  W.  1078; 
State  Electro-Medical  Inst.  v.  Platner  [Neb  1 
103  N.    W.   1079. 

1.  Kenney  v.  State  Board  of  Dentistry 
26    R.   I.    538,    59   A.    932. 

2.  Under  Gen.  Laws  1896,  p.  468,  c.  155, 
as  amended  by  Pub.  Laws  1897,  p.  43,  c. 
470,  the  mode  of  examination,  and  the  stand- 
ard of  proficiency  to  be  required,  are  dis- 
cretionary with  the  Board  and  courts  will 
not  interfere  with  its  action.  If  it  is  claim- 
ed that  a  fair  and  impartial  examination 
was  prevented  by  prejudice  against  the  ap- 
plicant, an  action  against  Individual  mem- 
bers, not  mandamus,  would  be  the  remedy 
Kenney  v.  State  Board  of  Dentistrv  2fi  Ti" 
L  538,  59  A.  932. 
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in  New  Hampshire  that  the  duties  of  the  state  dental  board  are  judicial  in  char- 
acter, but  must  be  performed  in  the  manner  provided  by  law.*  Action  not  so 
taken  is  reviewable  by  the  courts,  if  a  proceeding  for  the  purpose  is  properly 
brought.^ 

A  license  to  practice  medicine  cannot  be  revoked  without  somfe  reasonable  and 
sufficient  cause."     The  determination  of  the  question,  what  acts  shall  constitute' 
such  cause,  cannot  be  wholly  delegated  to  a  local  board;  the  law  making  power 
must  define  the  causes  with  reasonable  certainty.'' 

Prosecutions  for  violations  of  regulatory  ads} — Where  violation  of  a  statute 
prohibiting  the  practice  of  medicine  by  unlicensed  persons  is  made  a  crime,  the  gist 
of  the  offense  is  the  practice  of  medicine  without  a  license."  That  an  unlicensed 
person  has  for  a  fee  prescribed  for  the  treatment  of  a  disease  is  evidence  of  guilt, 
but  is  not  the  exclusive  substance  of  the  offense.^"  The  Washington  statute  making 
records  of  the  office  of  county  clerk  prima  facie  evidence  of  the  existence  or  non- 
existence of  a  license  to  practice  medicine  is  valid.^^  One  may  be  convicted  of 
"practicing  medicine"^^  or  "dentistry"  if  he  ministers  to  patients  as  is  common 
in  those  professions.^^  The  prosecution  must,  of  course,  be  instituted  before  the 
running  of  limitations.^*    It  need  not  be  proved  that  the  offense  was  committed 


3.  state  V.  Brown,  37  Wash.  106,  79  P. 
638. 

4.  Pub.  St.  1901,  c.  134,  §§  1,  2,  3,  makes 
the  duties  of  the  state  dental  board  judicial 
in  character.  Where  an  examination  of  an 
application  was  by  only  one  member,  who 
alone  approved  the  papers  and  issued  a  cer- 
tificate, the  proceeding-  and  license  issued 
were  void.  At  least  two  of  the  three  mem- 
bers must  act.  Brown  v.  Grenier  [N.  H.] 
62    A.    590. 

6.  Under  Pub.  St.  1901,  c.  204,  §  2,  the 
supreme  court  has  jurisdiction  of  a  proceed- 
ing to  cancel  a  license  to  a  dentist  issued  by 
only  one  member  of  the  dental  board  with- 
out the  approval  of  any  other  member. 
But  such  proceeding  can  be  brought  only 
by  the  attorney  general.  The  dental  board 
is  a  necessary  party  defendant,  but  cannot 
maintain  the  proceeding.  Brown  v.  Grenier 
[N.  H.]  62  A.  590. 

6.  Czarra  v.  Board  of  Medical  Sup'rs,  24 
App.  D.  C.  251.  Employment  of  fraud  and 
deception  in  passing  required  examinations, 
chronic  inebriety,  practice  of  criminal  abor- 
tion, and  conviction  involving  moral  turpitude, 
are  sufficient  causes  for  revocation  of  a  li- 
cense, as  declared  in  29  Stat,  at  L.  198,  c.  313. 
Id.  Conviction  of  distributing  obscene  and 
Indecent  literature  is  sufficient  ground  for 
revocation  of  license  under  the  act.  Id. 
~The  facts  that  a  medical  practitioner  was 
accused  of  distributing  obscene  literature, 
that  he  had  forfeited  collateral  in  the  police 
court  where  he  was  so  accused,  and  that  he 
had  admitted  such  distribution  In  a  con- 
versation with  complainant,  do  not  show 
unprofessional  or  dishonorable  conduct  with- 
in 29  Stat,  at  L.  198,  c.  313,  warranting  the 
board  of  medical  supervisors  to  revoke  a 
license  to  practice.  Id.  Hence  a  revoca- 
tion by  the  board  on  that  ground, 
in  that  the  physician  circulated  ob- 
scene literature,  is  void.  Id.  Where  a,  li- 
cense is  revoked  on  the  ground  that  acts 
done  subsequent  to  the  act  of  Cong,  of 
June  3,  1896  (29  Stat  at.  L.  198,  c.  313) 
constituted  unprofessional  and  dishonorable 

6    Curr.    Law. — 40. 


conduct  within  the  meaning  of  that  law, 
it  cannot  be  claimed  that  the  practitioner 
was  convicted  under  an  ex  post  facto  law. 
Id.,  25  App.  D.  C.  443. 

7.  It  is  doubtful  whether  Congress  can 
delegate  to  a  board  the  power  to  determine 
what  is  "unprofessional  or  dishonorable  con- 
duct" such  as  to  warrant  revocation  of  a 
license  to  practice;  such  conduct  should  be 
defined.  Czarra  v.  Board  of  Medical  Sup'rs, 
24  App.  D.  C.  251.  A  local  board  has  no  such 
discretion  in  revoking  a  license  as  it  has 
in  determining  the  qualifications  of  one  who 
applies  for  a  license.  Id.,  25  App.  D.  C. 
443.  So  much  of  29  Stat,  at  D.  198,  c.  313, 
as  authorizes  revocation  of  a  license  for 
"unprofessional  and  dishonorable  conduct," 
without  defining  the  acts  which  shall  con- 
stitute such  conduct,  is  unconstitutional 
because    too    vague    and    uncertain.     Id. 

8.  See  4  C.  L.  637. 

9.  10.  State  v.  Oredson  [Minn.]  105  N.  W. 
188. 

11.     State  V.  Lawson   [Wash.]   82  P.  750. 

13.  Evidence  held  to  warrant  a  conviction 
for  practicing  medicine  or  offering  to  prac- 
tice without  a  license  within  the  meaning 
of  Sess.  Laws  1903,  c.  40,  though  defendant 
did  not  believe  in  or  profess  to  use  drugs. 
Territory   v.    Newman    [N.    M.]    79   P.    706. 

13.  Evidence  sufficient  to  support  con- 
viction of  crime  of  practicing  dentistry  with- 
out a  license  under  La"v\rs  1901,  c.  152,  where 
It  appeared  defendant  cleaned  the  teeth  of 
the  person  named  and  examined  them  to  es- 
timate cost  of  other  contemplated  work. 
State  V.  Sexton,  37  Wash.  110,  79  P.  634. 
Taking  an  impression  of  a  patient's  jaws, 
the  making  of  false  teeth,  and  fitting  the 
same  to  the  jaws,  held  a  "correction  of 
malposition  of  the  jaws,"  within  the  mean- 
ing of  the  dentistry  act.  State  v.  Newton 
[Wash.]  81  P.  1002. 

14.  Conviction  for  practicing  dentistry 
without  a  license  set  aside  where  the  great 
weight  of  the  evidence  showed  that  the 
acts  charged  had  been  done  more  than  a 
year    before    the    filing    of    the    information 
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on  the  exact  date  alleged/^  or  that  a  separate  fee  was  charged  for  any  specific  act 
alleged/"  or  that  payment  was  made  immediately  after  the  rendition  of  the  serv- 
ices.^' Cases  dealing  with  the  sufficiency  of  the  evidence  to  sustain  a  conviction  will 
be  found  in  the  note."^^ 

§  2.  Malpractice.^^ — ^The  implied  contract  of  the  physician  or  surgeon  is  not 
to  i.L;re,  but  to  treat  the  case  with  that  degree  of  diligence  and  skill  ordinarily 
used  by  the  average  physician  in  good  standing,  in  the  same  or  similar  localities, 
having  regard  to  the  state  of  the  medical  profession  at  the  time.^"  An  erroneous 
diagnosis  may^^  but  does  not  necessarily  constitute  negligence.^^ 

A  surgical  operation  performed  by  a  physician  without  the  consent  of  the  pa- 
tient is  wrongful  and  unlawful,^^  even  though  performed  with  skill  and  care,  and 
without  any  evil  intent.^*  Consent  may  in  some  cases  be  implied  from  circum- 
stances.^^  The  amount  of  recovery  for  an  operation  performed  without  such  con- 
sent depends  on  the  character  and  extent  of  injury  suffered,  which  is  to  be  de- 
termined by  reference  to  the  nature  of  the  malady  and  the  results  of  the  operation, 
whether  beneficial  or  otherwise.  The  good  faith  of  the  defendant  should  also  be 
considered.^" 

It  is  a  good  defense  to  an  action  for  malpractice  that  negligence  of  the  patient 


since  prosecution  therefor  "was  barred  by 
the  statute  of  limitations.  State  v.  Newton 
[Wash.]   81  P.  1002. 

15.  State  V.  Brown,  37  Wash.  106,  79  P. 
638. 

18.  It  is  sufficient  if  the  charging  of  a 
fee  for  a  series  of  acts  in  violation  of  Laws 
1901,  c.  1B2,  be  shown.  State  v.  Brown,  37 
Wash.  106,   79  P.  638. 

17.  Proof  of  payment  within  a  year  be- 
fore filing  of  the  information  is  sufficient. 
State    V.    Brown,    37    Wash,    106,    79    P.    638. 

18.  Evidence  held  sufficient.  State  v. 
Brown,  37  Wash.  106,  79  P.  638.  Evidence 
held  sufficient  to  warrant  finding  that  de- 
fendant had  no  license  to  practice  medicine 
where  county  clerk's  records  did  not  show 
one,  such  records  being  prima  facie  evi- 
dence on  the  question  under  the  statute. 
State  V.  Lawson  [Wash.]  82  P.  750. 

19.  See  4  C.  L.  638. 

20.  Wohlert  v.  Seibert,  23  Pa.  Super.  Ct. 
213.  Physician  does  not  guaranty  good  re- 
sult, but  promises  by  implication  to  use 
the  skill  and  learning  of  the  average  physi- 
cian in  tlie-locality,  to  exercise  reasonable  care, 
and  to  exert  his  best  judgment  in  the  effort 
to  bring  about  a  good  result.  MacKenzie 
V.  Carman,  92  N.  Y.  S.  1063;  Wood  v.  Wyeth, 
94  N.  T.  S.  360.  Evidence  insufficient  to 
show  improper  care  of  a  fractured  arm  by 
one  of  two  physicians  who  had  charge  of 
the  case.  MacKenzie  v.  Carman,  92  N.  T. 
S.  1063.  Physician  held  not  liable  for  death 
of  boy  on  whom  he  operated  to  prevent  blood 
poisoning,  the  chloroform  administered  hav- 
ing caused  his  death.  Wood  v.  Wyeth,  94 
N.'Y.  S.  360.  The  fact  that  the  patient  was 
severely  burned  by  X-rays,  together  with 
other  evidence  by  experts,  held  sufficient  to 
warrant  finding  that  treatment  of  appendi- 
citis by  X-rays  was  improper.  Shockley  v. 
Tucker,  127  Iowa,  456,  103  N.  W.  360.  Com- 
plaint held  to  state  a  cause  of  action  for 
negligence  in  performing  an  operation  on  a 
boy  which  caused  his  death,  and  not  for 
a  wrongful  operation  not  consented  to; 
hence   it   was   not   error   to   compel   plaintiff 


to  prosecute  the  suit  as  one  for  negligence. 
Wood  V.  Wyeth,   94  N.  Y.  S.   360. 

Specialists  are  required  to  bring  to  the 
treatment  of  a  case  that  degree  of  skill  and 
care  used  by  average  members  of  the  pro- 
fession specializing  in  the  same  branch,  in 
the  sama  or  similar  localities,  having  regard 
to  the  state  of  the  science  at  the  time. 
Beadle  v.  Paine  [Or.]  80  P.  903.  Hence  an 
instruction  that  failure  to  use  an  X-ray  ma- 
chine in  a  surgical  case  was  not  negligence 
unless  such  machines  were  usually  employ- 
ed in  such  cases  by  specialists  in  the  same 
or  similar  localities  was  not  error,  constru- 
ing   all    the    instructions    together.     Id. 

21.  Plaintiff  entitled  to  go  to  jury  in  mal- 
practice case  where  defendant  treated  for 
dislocation  and  evidence  tended  to  show  in- 
cipient hip  disease  and  not  partial  disloca- 
tion.    Grainger   v.    Still,    187    Mo.    197,    85    S. 

22.  Evidence  held  not  to  show  want  of 
required  skill  and  care  in  treatment  of 
plaintiff's  eyes,  where  defendant  diagnosed 
as  conjunctivitis  what  was  really  glaucoma 
the  latter  being  very  rare,  and  the  symp- 
toms of  the  two  very  similar,  except  to 
specialists.  Wohlert  v.  Seibert,  23  Pa  Su- 
per.   Ct.    213. 

23.  24.  Mohr  v.  Williams  [Minn.l  104  N 
W.    12. 

25.  Where  operation  on  patient's  right  ear 
was  decided  upon  and  consented  to,  but  after 
the  patient  was  made  unconscious  by  the 
anaesthetic,  an  operation  on  the  left  ear 
was  decided  upon  and  performed  the  pa- 
tient's family  physician  being  present  and 
making  no  objection,  it  was  held  that  there 
was  no  express  consent,  and  whether  con- 
sent could  be  implied  was  for  the  jury 
Mohr    V.    Williams     [Minn.]     104    N.    W.    12' 

26.  New  trial  granted  where  verdict  of 
$14,322.50  was  rendered  for  unauthorized 
operation  on  ear,  performed  with  skill  and 
shown  to  have  been  beneficial  or  at  least 
not  harmful.     Mohr  v.   Williams    [Minn  ]   104 
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conduced  or  contributed  to  produce  the  injury  complained  of;"  but  subsequent 
negligence,  not  conducing  to  the  injury  primarily  caused  by  negligence  of  the  physi- 
cian or  surgeon,  but  merely  serving  to  aggravate  tlae  injury  so  caused,  will  not  de- 
feat the  action,  though  it  may  be  shown  in  mitigation  of  the  damages.^^  It  must 
appear  that  the  injuries  complained  of  resulted  proximately  from  the  defendant's 
negligence,^"  but  if  this  appear,  it  is  no  defense  that  the  disease  would  have  pro- 
duced equally  serious  consequences,  if  the  treatment  complained  of  had  not  been 
given."" 

A  properly  qualified  witness  may  testify  on  a  question  of  science  or  skill, 
which  is  independent  of  the  practice  of  any  school  of  medicine,  regardless  of  the 
school  to  which  he  belongs."'^,  Evidence  to  show  negligent  treatment  by  defendant 
in  other  cases  is  inadmissible."^ 

Malpractice  ly  nonmedical  practitioners.^^ — In  an  action  against  an  osteopath 
for  malpractice,  expert  medical  witnesses  belonging  to  different  schools  of  medicine 
are  competent  to  express  opinions  as  to  the  diagnosis  made  by  the  defendant,"*  and 
also  as  to  any  scientific  fact  that  is,  or  ought  to  be,  known  to  every  physician  or 
surgeon  of  every  school  or  system  f^  but  they  are  not  competent  to  express  opinions 
as  to  the  treatment  given  by  defendant  unless  it  appears  that  the  schools  to  which 
the  witnesses  and  defendant  belonged  advocated  the  same  treatment  for  the  disease 
in  question."^ 

§  3.  Recovery  of  compensation.^'' — There  must  be  an  express  or  implied  prom- 
ise to  pay  for  the  services,  relied  on  by  the  physician."*  The  person  contracting 
for  the  services  is  liable  therefor.""  A  contract  by  a  corporation,  composed  of 
qualified  and  licensed  physicians,  for  medical  services  to  be  furnished  by  its  mem- 
bers or  other  licensed  physicians,  is  not  contrary  to  law  or  public  policy,  and  for 
services  rendered  thereunder  the  corporation  may  recover  compensation.*"     A  physi- 


27.  Beadle    v.    Paine    [Or.]    80    P.    903. 

28.  Giving  of  instructions  on  this  branch 
of  a  case  held  not  erroneous.  Beadle  .  v. 
Paine   [Or.]   80  P.   903. 

29.  No  recovery  for  malpractice  "where 
evidence  showed  that  eye  disease  would 
have  resulted  in  blindness  and  would  have 
caused  some  pain  and  sufiferingr  even  had 
defendant  correctly  dlagosed  and  treated  it. 
Wohlert    v.    Seibert,    23    Pa.    Super.    Ct.    213. 

30.  Where  evidence  showed  treatment  for 
incipient  hip  disease  and  partial  dislocation 
was  improper  and  caused  permanent  injury, 
it  was  no  defense  that  hip  disease  would 
have  produced  the  same  results.  Grainger 
V.  Still,  187  Mo.  197,  85  S.  W.  1114. 

31.  Whether  a  use  of  X-rays  in  treating 
a  patient  for  appendicitis,  the  patient  being 
badly  burned,  was  negligent,  was  a  question 
of  science  and  skill,  independent  of  the 
practice  of  any  particular  school  of  medi- 
cine; hence  persons  properly  qualified  may 
testify  on  the  question  though  belonging  to 
a  different  school  from  defendant.  Shockley 
V.  Tucker,  127  Iowa,  456,  103  N.  W.  360. 
Admission  of  testimony  as  to  whether  treat- 
ment of  appendicitis  by  X-rays  was  proper 
was  not  prejudicial,  where  issue  submitted 
was  negligence  in  the  manner  of  using  the 
X-rays.     Id. 

32.  In  a  malpractice  action  for  burns 
from  use  of  X-rays  in  treatment  of  appendi- 
citis, admission  of  testimony  by.  another 
physician  that  he  had  treated  two  other 
patients  who  had  been  injured  by  use  of 
X-rays  fey  defendant,  was  prejudicial  error. 


Shockley    v.    Tucker,    127    Iowa,    456,    103    N. 
W.   360. 

33.  See    4    C.    L.    639. 

34,  Whether  diagnosis  of  hip  trouble  was 
correct,  and  v/hether  or  not  there  was  a 
partial  dislocation.  Grainger  v.  Still,  187 
Mo.  197,  85  S.  W.  1114. 

Sn.  Grainger  v.  Still,  187  Mo.  197,  85  S.  W. 
1114. 

36.  Physicians  belonging  to  other  schools 
incompetent  to  give  opinions  on  osteopath's 
treatment  of  hip  disease  or  dislocation  un- 
less all  schools  used  same  treatment.  Grain- 
ger   V.    Still,    187    Mo.    197,    85    S.    W.    1114. 

37.  See  4  C.  L.  638. 

38.  Dorion  v.    Jacobson,    113   III.   App.   563. 

39.  Physician,  called  by  one  employe  to 
attend  another  who  was  injured,  decided 
a  dentist  was  needed  and  asked  corporation 
manager  who  would  pay  bill.  Manager 
said  a  casualty  company  "was  liable  for  ex- 
penses caused  by  accidents  to  employes. 
Held,  employment  of  physician  was  not 
ratified,  though  manager  did  not  expressly 
deny  liability  of  corporation.  Mohlman  Co. 
V.  American  Grocery  Co.  [N.  J.  Err.  &  App.] 
60  A.  950.  Mother  liable  for  expense  of 
operation  on  son  contracted  for  by  her  alone, 
though  he  was  of  age,  "when  an  estate  in 
which  he  was  interested  had  not  been  divid- 
ed and  he  and  his  brother  customarily  char- 
ged expenses  of  this  kind  to  their  share  of 
the  estate,  the  mother  making  payments. 
Best  V.  McAuslan   [R.   I.]    60  A.   774. 

40.  State  Electro-Medical  Inst.  v.  Plat- 
ner  [Neb.]  103  N.  W.  1079. 
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cian  cannot  recover  for  services  vrhich  proved  to  be  worthless  if  he  knew  they  would 
be  worthless,  or  was  uncertain  as  to  his  ability  to  improve  the  patient's  condition  and 
failed  to  so  inform  him,  or  if  he  was  unskillful,  negligent  or  unfaithful  in  perform- 
ing the  services.*^  Customary  and  reasonable  charges  for  services  of  the  same  na- 
ture in  the  same  locality  is  the  rule  by  which  to  determine  the  value  of  medical 
services.*^ 

§  4.     Negligent  homicide  by  physician.*'^ 

§  5.  Regulaiion  of  the  heeping  and  sale  of  drugs  and  medicines.*^ — ^The  Ver- 
mont statute  is  in  part  unconstitutional.*"  An  indictment  charging  the  vending 
of  drugs  without  a  license  is  sufficient  if  it  follows  the  statutory  language.*' 

§  6.  Tort  liability  of  druggists. — Druggists  must  exercise  the  highest  degree 
of  care  for  the  safety  of  the  public  dealing  with  them.*^  A  violation  of  a  statute 
regulating  the  sale  of  poisons  gives  a  right  of  action  to  one  specially  damaged  there- 
by.*' Contributory  negligence  of  a  person  whose  death  was  caused  by  the  adminis- 
tration of  the  wrong  drug  would  bar  a  recovery  by  the  estate;  but  negligence  of  a 
third  person  in  administering  the  drug  would  not  relieve  from  liability  a  druggist 
by  whose  negligence  the  poisonous  drug  was  delivered  in  place  of  the  one  ordered.*' 
Where  a  customer  relies  on  a  druggist's  representations  that  a  drug  delivered  is  the 
same  as  that  ordered,  he  may  recover  from  the  dealer  the  damage  caused  by  use  of 
the  drug.^°     A  retail  druggist  who  refuses  to  furnish  the  medicine  called  for  by 


41.  Instructions  held  to  be  substantially 
correct.     Log-an  v.  Field   [Mo.]   90  S.  W.   127. 

42.  $300  held  proper  charge  for  certain 
operation,  $500  being  held  excessive.  $5 
for  house  calls  and  $3  for  office  visits  held 
not  excessive  for  eye,  ear,  and  throat  spe- 
cialist.    Best  V.  McAuslan    [R.  I.]    60   A.    774. 

43.  See  4  C.  L.  639;  Homicide,  5  C.  L.  1702. 

44.  See   4   C.   L.   638. 

45.  V.  S.  §  4662,  as  amended  by  Acts  1902, 
p.  125,  No.  112,  prohibits  practice  of  pharmacy 
by  one  not  licensed,  and  prohibits  retail 
sale  of  drugs  unless  business  is  conducted 
by  licensed  pharmacist.  §  4662  is  made  not 
applicable  to  widows  or  administrators  of 
deceased  licensed  pharmacists,  and  §  4663 
permits  sale  of  drugs  by  dealers  in  g'eneral 
merchandise  who  do  not  employ  licensed 
pharmacists.  Held,  last  two  provisions  are 
unconstitutional,  there  being  no  reasonable 
basis  for  the  discrimination.  State  v.  Abra- 
ham   [V.]    61   A.   766. 

40.  An  indictment  charging  the  vending 
of  drugs  and  poisons  without  license,  which 
contains  all  the  necessary  allegations  under 
Cr.  Code  1895,  §  480.  and  all  the  necessary 
exceptions  under  Pol.  Code  1895,  §  1499,  is 
sufficient  to  withstand  a  demurrer.  Carter 
V.  State  [Ga.]   50  S.  B.  64. 

47.  Druggist  liable  for  negligence  in  giv- 
ing strychnine  in  place  of  morphine  if  death 
of  patient  resulted  from  such  negligence. 
Sutton's  Adm'r  v.  VS^ood,  27  Ky.  L.  R.  412, 
85  S.  W.  201.  Druggist  held  not  negligent 
in  putting  up  a  certain  prescription,  and 
evidence  held  not  to  show  that  poisoning 
was  caused  by  overdose  of  morphine.  La- 
turen  v.  Bolton  Dru^  Co.,  93  N.  Y.  S.  1035. 

Note:  "In  a  business  so  hazardous,  having 
to  do  directly  and  frequently  with  the  health 
and  lives  of  so  great  a  number  of  people, 
the  highest  degree  of  care  and  prudence 
for  the  safety  of  those  dealing  with  such 
dealer  Is  required.  And  that  degree  of  care 
exacted,  of  such  dealer  will  be  required  also 


of  each  servant  intrusted  by  him  with  the 
conduct  of  his  calling.  Smith  v.  Middleton, 
112  Ky.  588,  66  S.  W.  38S,  99  Am.  St.  308. 
See,  also,  as  having  a  bearing  on  the  liabil- 
ity of  druggists  for  sales  of  poisons  and 
deleterious  drugs,  Smith  v.  Hays,  23  111. 
App.  244;  Gwynn  v.  Duffield,  66  Iowa,  708, 
24  N.  W.  523,  55  Am.  Rep.  286;  McCubbin  v. 
Hastings,  27  La.  Ann.  713;  Norton  v.  Sewall, 
106  Mass.  143,  8  Am.  Rep.  298;  Osborne  v. 
McMasters,  40  Minn.  103,  41  N.  W.  543,  12 
Aip.  St.  Rep.  698;  Thomas  v.  Winchester, 
6  N.  Y.  397;  57  Am.  Dec.  455;  Wohlfahrt  v. 
Beckert,  92  N.  Y.  490,  44  Am.  Rep.  406; 
Beckwith  v.  Oatman,  43  Hun  [N.  Y.]  265; 
Davis  V.  Guarnieri,  45  Ohio  St.  470,  15  N. 
E.  350,  4  Am.  St.  Rep.  548;  Brunswig  v. 
White,  70  Tex.  504,  8  S.  "W.  85;  Hargrave  v. 
Vaughn.  82  Tex.  347,  18  S.  W.  695;  and  au- 
thoritie.s  cited  In  monographic  note  to 
Howes  v.  Rose  [Ind.]  55  Am.  St.  Rep.  255, 
on  the  liability  of  apothecaries  and  druggists 
for  negligence  in  compounding  or  selling 
drugs." — Crane  v.  Bennett  [N.  Y.]  101  Am. 
St.   Rep.   767. 

4S.  Druggist  liable  where  strychnine  was 
given  in  place  of  drug  desired — morphine — 
and  St.  1903,  §  2630  was  not  complied  with, 
the  strychnine  package  being  unlabelled, 
and  no  inquiry  being  made  as  to  what  it 
was  to  be  used  for.  Sutton's  Adm'r  v.  Wood, 
27  Ky.  L,.  R.  412,  85  S.  W.  201. 

49.  Negligence  of  nurse  would  not  relieve 
druggist  who  gave  strychnine  for  morphine, 
death  of  patient  resulting.  Sutton's  Adm'r 
V.    Wood,    27    Ky.    L.    R.    412,    85    S.    W.    201. 

50.  Vaccine  virus  was  ordered  and  a 
blackleg  .virus  was  delivered  by  another 
firm  to  which  the  order  was  sent.  The  buy- 
er notified  the  dealer  of  the  fact  and  was 
informed  that  the  two  medicines  were  the 
same,  and  thereupon  used  the  blackleg  virus 
on  horses  and  mules,  relying,  as  the  jury 
found,  on  the  druggist's  representation. 
Held,     the    buyer    could    recover    from    the 
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a  prescription  and  also  refuses  to  return  the  prescription  is  liable  for  the  damages 
thereby  caused.^^ 


MENTAL  SUFFERING  AS  AN  ELEMENT  OF  DAMAGES. 
[Special  Aeticle  by  Oscab  Hallam.*] 


5  I.     The  General  Doctrine   (629). 

§  2.  In  Actions  for  Breach  of  Contract 
(629). 

§  3.     Passenger  Cases  (630). 

§  4.  Mental  •  Snfiering  in  Tort  Actions 
(631).  Mental  Suftering  Incident  to  Physi- 
cal Injury  (631).  Torts  Causing  Directly 
Only  Mental  Shock,  Physical  Injury  Result- 
ing (631).     Jumping  to  Avoid  Injury   (634). 


§  6.  Willfnl  Torts  Without  Physical  In- 
Jury   (634). 

§  «.     Active    Torts    "Without    Malice    (635)  i' 

§  7.  Actions  of  Tort  for  Injury  to  Prop- 
erty (636). 

S  8.     Elements    of    Damage    (636). 

§  9.  Mental  Suffering  Must  Proceed  From 
Tort    to    Plaintiff    (637). 

§  10.  Mental  Suffering  in  Actions  foi 
Death  by  Wrongful   Act   (638). 


§  1.  The  general  doctrine. — It  is  now  established  that  mental  suffering  may 
constitute  a  proper  element  of  damages.  This  is  on  the  principle  that  the  mind  is 
no  less  a  part  of  the  person  than  the  body,  indeed  that  the  sufferings  of  the  former 
are  oftentimes  more  acute  and  lasting  than  those  of  the  latter.^  Such  damages  are 
compensatory.  They  have  sometimes  been  spolien  of  as  punitive,^  but  this  is  con- 
trary to  the  generally  accepted  rule.^  Though  the  above  doctrine  is  well  recognized, 
much  conflict  has  arisen  as  to  the  extent  of  its  application.  The  subject  suggests 
a  variety  of  considerations  which  will  be  here  treated. 

§  2.  In  actions  for  breach  of  cotitract. — According  to  the  weight  of  authoritj^, 
mental  suffering  is  not  a  proper  element  of  damage  in  actions  for  breach  of  contract, 
except  in  the  case  of  breach  of  contract  to  marry.  The  rule  of  damages  in  actions 
on  contract  is  that  a  party  who  breaks  a  contract  is  liable  only  for  the  direct  conse- 
quences proceeding  immediately  therefrom  and  also  for  such  as  may  fairly  and 
reasonably  be  considered,  either  as  arising  naturally"  that  is,  in  the  usual  course  of 
things,  from  such  breach,  or  such  as  may  be  reasonably  supposed  to  have  been  in  the 
contemplation  of  both  parties  at  the  time  they  made  the  contract  as  the  probable 
result  of  a  breach  of  it,*  and  it  is  held  that  mental  suffering  is  not  a  proximate  or 
probable  consequence  of  the  breach  of  a  contract,  that  damages  therefor  are  too  re- 
mote and  could  not  have  been  in  the  contemplation  of  the  parties  a,t  the  time  the 
contract  was  made.°  Upon  this  proposition,  however,  the  authorities  are  not  unani- 
mous. It  has  been  stated  that  "The  true  principle  is  not  the  arbitrary  exclusion  of 
damages  for  mental  suffering  in  actions  upon  contract,  but  the  recoverability  of 
damages  for  such  element  being  made  to  depend  upon  whether  or  not  mental  pain 
and  suffering  are  natural  and  probable  consequences  of  the  breach  of  contract.*    It 


druggist  the  loss  resulting  from  death  of 
the  horses  and  mules  so  treated.  Mann- 
Tankersly  Drug  Co.  v.  Cheairs  [Ark.]  88  S. 
W.  873. 

51.  Druggist  put  up  the  medicine  hut 
refused  to  deliver  it  or  the  prescription  be- 
cause the  purchaser  would  not  pay  the  price 
demanded.  White  v.  McComb,  City  Drug  Co. 
[Miss.]    38    So.    739. 

1.  Seger  v.  Barkhamsted,  22  Conn.,  290; 
McKinley  v.  C.  &  N.  W.  R.  Co.,  44  Iowa, 
314.  See,  also.  Damages,  5  C.  L.  904;  3  C. 
L.  997,  1  C.  li.  833.  May  be  allowed  wher- 
ever it  Is  a  natural  consequence  of  the  in- 
jury whether  or  not  there  is  physical  injury. 
3  C.  D.  1003,  n.   4. 


2.  Trawick  v.  Martin-Brown  Co.,  79  Tex. 
460,  14  S.  W.  564. 

3.  Head  v.  Georgia  Pac.  Railway  Co.,  79 
Ga.  358,  7  S.  E.  217;  Parkhurst  v.  Mastel- 
ler,  57  Iowa,  474,  10  N.  W.  864;  Lunt  v. 
Philbrick,  59  N.  H.  59;  Curtis  v.  Sioux  City, 
etc.,    R.   Co.,   87  Iowa,    622,  54   N.   W.    339. 

4.  Hadley  v.    Baxendale,    9    Exch.    341. 

5.  Walsh  V.  Chicago,  etc.,  R.  Co.,  42  Wis., 
23;  Stone  v.  C.  &  N.  W.  R.  Co.,  47  Iowa,  88; 
Francis  v.  Western  Union  Tel.  Co.,  58  Minn., 
252,  59  N.  W.  1078;  Connell  v.  Western  Union 
Tel.  Co.,  116  Mo.  34,  22  S.  W.  345;  Wilcox 
v.  Richmond  &  D.  R.  Co.,  52  F.  264; 
Hamlin  v.  Great  Northern  B.  Co.,  1  Hurl.  & 
N.     408. 


•Judge    of    the    District    Court    of    Minnesota. 
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was  accorclmgly  held  in  one  case  that  recovery  might  be  had  for  mental  suffering  on 
account  of  delay  in  the  transportation  of  a  corpse.^  In  another  case  an  undertaker 
had  agreed  to  keep  the  body  of  plaintiff's  deceased  daughter  in  a  vault  until  such 
time  as  plaintiff  might  be  ready  to  inter  it.  The  contract  was  broken  by  his  taking 
or  allowing  it  to  be  taken  therefrom  and  buried  or  otherwise  disposed  of.  It  was 
held  that  plaintiff's  mental  suffering  was  a  proper  element  of  damage,  and  that  such 
a.  case  "rests  upon  the  reasonable  doctrine  that  where  a  person  contracts  to  do  a 
particular  thing,  the  failure  to  do  which  may  result  in  anguish  or  distress  of  mind 
ou  the  part  of  the  other  party  contracting,  he  is  presumed  to  have  contracted  with 
reference  to  the  payment  of  damages  of  that  character  in  the  event  such  damages 
accrue  by  reason  of  a  breach  of  contract  on  his  part.""  In  another  case  quite  unique 
5n  its  facts,  it  was  held  that  in  computing  damages  for  breach  of  the  contract  of  a 
fashionable  milliner  to  furnish  the  dresses  for  the  trousseau  of  a  bride  of  wealth  and 
high  social  standing,  mental  suffering  resulting  from  the  breach  of  contract  is  a 
proper  element,  and  the  court  may  take  into  consideration  the  disappointment  of 
the  bride  in  not  having  the  dresses  in  time  for  the  wedding,  and  her  mortification 
and  humiliation  in  going  to  her  husband  unprovided  with  a  suitable  trousseau,  and 
also  the  fact  that  entertainments  had  been  planned  in  her  honor  on  her  wedding  tour, 
and  at  her  arrival  at  the  hom«  of  her  husband,  which  entertainijients  she  would  liave 
to  forego  for  want  of  dresses."  It  was  denied  in  an  action  by  the  groom  under  sub- 
stantially similar  circumstances.'*  In  another  case  where  plaintiff  purchased  tickets 
over  defendant's  road  for  himself  and  family,  and  where,  by  reason  of  defendant's  fail- 
ure to  carry  them  through,  they  suffered  several  days'  delay  and  were  obliged  to  reach 
their  destination  over  another  road  and  were  there  detained  for  some  time  waiting  for 
their  baggage,  it  was  held  that  mental  suffering  was  a  proper  element  of  damage.^"  On 
the  other  hand,  it  was  held,  in  the  Federal  court,  under  a  similar  state  of  facts,  that 
there  could  be  no  recovery  "for  distress  of  mind,  anxiety,  mortification  and  sus- 
pense," Ijecause  of  delay  in  starting  a  special  train  engaged  to  take  plaintiff  to  the 
bedside  of  a  relative  dangerously  ill,  there  being  no  personal  injury  and  no  pecuni- 
ary loss.^^  Eeoovery  has  been  allowed  in  some  states  and  denied  in  others  for  men- 
tal suffering  caused  by  nondelivery  of  a  telegram,  treating  such  default  as  a  breach 
of  contract,^-  though  recovery  for  such  cause,  where  allowed,  is  usually  placed  on 
the  ground  that  the  failure  constitutes  a  tort.^^  The  general  subject  of  liability  of 
a  telegraph  company  for  mental  suffering  on  account  of  failure  to  deliver  a  message 
will  be  reserved  for  another  article.^* 

§  3.  Passenger  cases. — As  will  be  presently  seen,  mental  suffering  is  frequent- 
ly a  proper  element  of  damage  in  an  action  by  a  paasenger  against  a  carrier  for  per- 
sonal injuries.  The  liability  of  the  carrier  in  such  cases  does  not  properly  come 
under  the  head  of  breach  of  contract.  Such  liability,  though  arising  out  of  a  con- 
tract relation,  is  essentially  in  tort.  "It  is  an  action  brought  upon  the  theory  that 
legal  rights  growing  out  of  a  contract  have  been  violated,  or  legal  duties  resting 


6.  8  Am.   &  Eng.  Enc.  Daw,   672. 

7.  Hale  v.  Bonner,  82  Tex.  33,  17  S.  W. 
605.  See  Wells  Fargo  &  Co.'s  Express  v. 
Fuller.  13  Tex.  Civ.  App.  610,  35  S.  W.  824. 
Sale  of  coffin  and  burial  robe.  Dunn  &  Co. 
V.  Smith  [Tex.  Civ.  App.]  74  S.  W.  576.  See 
5   C.  U    915,   n.   14. 

8.  Renihan  v.  Wright,  125  Ind.  536,  25 
N.    E.    822. 

9.  Lewis  V.  Holmes,  109  La.  1030,  34  So. 
66,   61  L.  R.  A.   274. 


9a.     Eller  v.  Carolina  &  W.  R.  Co.   [N.  C.I 

52  S.  E.   305. 

10.  St.  Louis,  etc.,  R.  Co.  v.  Berry  (Tex. 
App.)    15   S.  W.    48. 

11.  Wilcox  V.  Richmond  &  D.  R.  Co.,  52  P. 
264;  Turner  v.  Great  Northern  R.  Co.,  15 
Wash.   213,   46  P.   243. 

13.  Blount  V.  Western  Union  Tel.  Co.,  126 
Ala.  105;  Mentzer  v.  Western  Union  Tel.  Co., 
93  Iowa,  752,  62  N,  W.  1.  Contra.  Conncll 
V.    Western    Union    Tel.    Co.,    116    Mo.    34,    22 
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thereupon  neglected.  Ag  applied  to  a  carrier,  the  contract  it  makes  with  a  passenger 
gives  him  the  right  to  be  carried  safely  and  put  down  at  the  place  he  has  designated; 
the  failure  to  do  either  is  a  tort.  The  carrier  is  engaged  in  an  employment  which 
devolves  a  duty  upon  him ;  an  action  on  the  case  will  lie  for  a  breach  of  that  duty, 
although  it  may  consist  in  doing  something  contrary  to  an  agreement."^^ 

§  4.  Mental  suffering  in  tort  actions. — The  question  of  the  right  to  recover 
for  mental  suffering  commonly  arises  in  tort  actions.  There  is  want  of  harmony 
among  the  cases  as  to  when  recovery  for  mental  suffering  may  be  had  in  this  class 
of  cases.  One  line  of  cases  holds  that  mental  suffering  is  recoverable  in  but  two 
classes  of  cases:  (1)  Where  there  is  a  negligent  act  causing  a  physical  hurt;  recovery 
being  had  for  the  mental  anguish  which  is  the  result  of  the  physical  hurt,  not  of 
the  negligent  act.  "For  the  agonies  of  mind  the  plaintiff  suffered  while  the  train 
bore  down  upon  him  with  his  foot  caught  in  the  frog,  not  one  cent;  but  damages  are 
allowable  only  for  the  mental  anguish  resulting  from  the  fact  that  he  must  go 
through  life  a  cripple."  (3)  In  the  other  class  of  cases,  of  which  malicious  prosecu- 
tion, seduction,  and  libel  are  illustrative,  the  wrongful  act  is  affirmative,  is  one  of  com- 
mission, not  merely  of  omission,  is  the  product  of  intent  or  malice,  express  or  im- 
plied.^" It  will  be  observed  that  a  distinction  is  drawn  between  negligent  and  will- 
ful torts. 

Mental  suffering  incident  to  physical  injury. — In  negligent  torts  resulting  in 
physical  injury  to  the  person,  it  is  generally  agyeed  that  the  mental  suffering  which 
is  incident  to  such  physical  injury  is  a  proper  element  of  damage,^''  but  it  is  some- 
times difficult  to  determine  what  mental  suffering  is  incident  to  physical  injury 
within  the  meaning  of  this  rule.  The  strict  rule  is  that,  in  connection  with  bodily 
pain,  compensation  may  be  had  for  "so  much  of  mental  suffering  as  may  be  indivisibly 
connected  therewith."^^  But  it  has  been  held  that  however  small  the  bodily  injury 
may  be,  yet  if  it  was  in  itself  a  ground  of  action,  and  caused  or  was  necessarily 
attended  with  mental  suffering  to  the  plaintiff,  that  mental  suffering  is  a  part  of 
the  injury  for  which  the  plaintiff  is  entitled  to  damages.'-"  And  to  constitute  bodily 
injury  it  is  not  necessary  that  there  should  be  a  bruise  or  wound  or  even  impact,  as 
where  the  train  struck  plaintiff's  carriage,  and  threw  him  to  the  ground,  though 
not  inflicting  any  physical  hurt,^"  and  where  a  carriage  was  struck  and  carried  along 
for  some  distance,  though  the  occupants  were  not  thrown  out.^^ 

Torts  causing  directly  only  mental  slioch,  physical  injury  resulting. — Where  the 
negligent  tort  causes  fright  or  mental  suffering  alone,  it  is  generally  agreed  that 
there  can  be  no  recovery;  but  where  such  fright  or  mental  shock  subsequently  re- 


S.  W.  345;  Francis  v.  Western  Union  Tel.  Co., 
58  Minn.   252,  59   N.  W.-  1078. 

13.  Mentzer  v.  "Western  Union  Tel.  Co.,  93 
Iowa,    752,   62  N.  W.   1. 

14.  See  Telegraphs  and  Telephones,  6  C. 
L. 

15.  Brown  v.  Chicago,  etc.,  R.  Co.,  64  Wis. 
342,    11    N.   W.    356,    911. 

16.  Western  Union  Tel.  Co.  v.  Ferguson, 
157  Ind.  64,  60  N.  B.  674,  54  L.  R.  A.  846. 
The  dissent  from  this  doctrine  will  hereafter 
appear.  None  for  mere  mental  suffering 
without  physical  injury.  See  5  C.  L.  923,  n. 
81.  For  carrying  beyond  station  it  is  not 
allowed  unless  there  was  physical  injury 
or  unless  it  might  have  been  contemplated. 
See  1  C.  L.  845,  n.  43.  None  for  fright  from 
collision  without  injury.  See  1  C.  L.  845, 
n.   46. 

17.  Pittsburgh,  etc.,  R.  Co.  v.  Montgomery, 


152  Ind.  1,  49  N.  E.  582.  Personal  Injuries. 
See  5  C.  L.  927,  n.  32,  37;  3  C.  L.  1019,  n. 
55,   et  seq;    1   C.   L.    855,  n.   82. 

18.  Johnson  v.  Wells,  Fargo  &  Co  ,  6  Nev. 
224. 

19.  Canning,  v.  Williamstown,  1  Cush. 
[Mass.]  451;  Curtis  v.  Sioux  City,  etc.,  R. 
Co.,    87   Iowa,    622,    54  N.   W.   339. 

20.  Warren  v.  Boston,  etc.,  R.  Co.,  163 
Mass.  484,  40  N.  B.  895. 

21.  Consolidated  Traction  Co.  v.  Lambert- 
son,    59    N.    J.   Law,    297,    36    A.    100. 

In  these  cases  there  was  a  technical  tres- 
pass to  the  person  of  the  plaintiff,  and  in 
Warren  v.  Boston,  etc.,  R.  Co.,  163  Mass.  484, 
40  N.  B.  895,  it  is  specifically  held  that  it  is 
a  physical  injury  to  the  person  to  be  thrown 
out  of  a  wagon,  even  though  the  harm  con- 
sists   mainly    in    nervous    shock. 
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suits  in  same  bodily  ailment,  the  case  is  not  so  clear.  In  England  the  weight  of 
recent  authority  sustains  the  right  of  recovery  in  such  cases.''^^  In  the  United 
States  the  weight  of  authority  is  against  it.-^  There  is,  however,  a  respectable  line 
of  dissenting  authorities  in  the  United  States  which  allow  recovery  in  such  cases.^^^ 


21a,  BngllBli  antiiorltles ;  In  the  much 
quoted  early  ease  of  Lynch  v.  Knight,  9 
H.  L.  Cas.  577,  B98,  it  is  said:  "Mental  pain 
or  anxiety  the  law  cannot  value,  and  does 
not  pretend  to  redress,  when  the  unlaw- 
ful act  complained  of  causes  that  alone;" 
and  in  Allsop  v.  Allsop,  5  Hurl.  &  N.  634, 
Pollock,  C.  B.,  said:  "We  ought  to  be  care- 
ful not  to  introduce  a  new  element  of  dam- 
age, recollecting  to  what  a  large  class  of 
actions  it  would  apply,  and  what  a  dan- 
gerous use  might  be  made  of  it."  Both 
these  actions  were  for  slander.  In  both  it 
was  held  that  the  words  uttered  were  not 
actionable,  and  the  cases  are  authority  only 
to  the  point  that  there  can  be  no  recovery 
for  mental  sufEering  on  account  of  the  ut- 
terance of  words  not  actionable  in  them- 
selves. 

The  case  of  Victorian  R.  Com'rs  v.  Coultas, 
13  App.  Cas.  222,  is  in  point.  It  held  that 
damages  were  not  recoverable  for  illness  re- 
sulting from  a  nervous  shock  or  mental  in- 
jury caused  by  defendant's  negligence  in 
permitting  the  plaintiff  to  cross  its  track 
when  it  was  dangerous  to  do  so.  Although 
this  case  is  followed  in  Henderson  v.  Canada 
Atl.  R.  Co.,  25  Ont.  App.  437,  it  is  discredited 
in  later  English  decisions  and  can  no  longer 
be   considered   an   authority   there. 

In  Bell  V,  Great  Northern  R.  Co.,  26  L.  R. 
Ire.  428,  It  was  held  that  fright  caused  by 
negligence  of  a  railroad  company,  in  per- 
mitting a  train  to  run  down  an  incline,  and 
then  stop  with  a  jerk,  and  which  causes 
injury  to  health,  furnishes  a  basis  of  re- 
covery. In  Wilkinson  v.  Downton,  [1897] 
2  Q.  B.  57,  defendant  by  way  of  a  practical 
joke  falsely  represented  to  plaintiff  that  her 
husband  had  met  with  a  serious  accident. 
Plaintiff  believed  it  to  be  true  and  in  con- 
sequence suffered  a  violent  nervous  shock 
which  rendered  her  ill.  It  was  held  that 
these  facts  constituted  a  cause  of  action, 
and  Victorian  R.  Com'rs  v.  Coultas,  13  App. 
Cas.  222,  was  disapproved.  The  decision  is 
placed  on  the  ground  that  "the  defendant 
has  »  •  •  willfully  done  an  act  calculated 
to  cause  physical  harm  to  the  plaintiff — 
that  is  to  say,  to  infringe  her  legal  right  to 
personal  safety,  and  has  in  fact  thereby 
caused  physical  harm  to  her.  That  proposi- 
tion without  more  appears  to  me  to  state 
a  good  cause  of  action.  *  •  »  This  will- 
ful injuria  is  in  law  malicious,  although  no 
malicious  purpose  to  cause  the  harm  •  »  * 
is  imputed  to  the  defendant." 

In  Dulieu  v.  White  [1901]  2  K.  B.  669,  de- 
fendant's servant  negligently  drove  a  van 
through  the  window  of  a  room  where  plain- 
tiff was  sitting.  It  was  held  there  might 
be  a  recovery  for  the  physical  consequences 
of  the  shock  and  fright  to  plaintiff.  The 
court  disapproved  Victorian  R.  Com'rs  v. 
Coultas,  13  App.  Cas.  222,  and  approved  Bell 
V.  Great  Northern  R.  Co.,  26  L.  R.  Ire.  428, 
and  It  is  said:  "Let  it  be  assumed  that  the 
physical  injury  follows  the  shock,  but 
that     the     jury     are     satisfied     upon     prop- 


er and  sufficient  medical  evidence  that  it 
follows  the  shock  as  its  direct  and 
natural  effect,  is  there  any  legal  reason 
for  saying  that  the  damage  is  less  proxi- 
mate in  the  legal  sense  than  damage  which 
arises  contemporaneously?  'As  well  might  it 
be  said  that  a  death  caused  by  poison  is  not  to 
be  attributed  to  the  person  "who  administered 
it  because  the  mortal  effect  is  not  produced 
contemporaneously  with  its  administration.'  " 
See,  also,  Fltzpatrick  v.  Great  Western  R. 
Co.,  12  U.  C.  Q.  B.  645;  Pugh  v.  London,  etc., 
R.   Co.,    [1S96]    2   Q.  B.  248. 

22.  American  rule:  In  the  United  States 
the  prevailing  rule  is  otherwise.  There  is  some 
conflict  of  authority,  but  in  most  jurisdic- 
tions it  is  lield  that  a  negligent  act  produc- 
ing immediately  only  nervous  shock  or  fright 
affords  no  cause  of  action  although  the  nerv- 
ous shock  or  fright  results  in  sickness,  in- 
sanity or  death;  in  other  words,  that  there 
is  no  legal,  causal  connection  between  the 
negligence  which  causes  the  mental  shock 
and  tlie  physical  injury  that  results  from  it. 
Mitchell  v.  Rochester,  etc.,  R.  Co.,  151  N. 
Y.  107,  45  N.  E.  354;  Spade  v.  Lynn,  etc.,  R. 
Co.,  168  Mass.  285,  47  N.  E.  88;  Id.,  172  Mass. 
488,  52  N.  B.  747;  Nelson  v.  Crawford,  122 
Mich.  4  66,  81  N.  W.  335,  40  Am.  St.  Rep. 
577;  Braun  v.  Craven,  175  III.  401,  51  N. 
B.  657;  Chicago  v.  McLean,  133  111.  148,  24 
N.  E.  527;  Ewing  v.  Pittsburgh,  etc.,  R.  Co., 
147  Pa.  40,  23  A.  340;  Gatzow  v.  Beuning, 
106  Wis.  1,  81  N.  W.  1003;  Gulf,  etc.,  R.  Co. 
V.  Trott,  86  Tex.  412,  25  S.  W.  419;  Scheffer  v. 
R.  R.  Co.,  105  U.  S.  249,  26  Law.  Ed.  1070; 
Haile's  Curator  v.  Texas  &  P.  R.  Co.  [C.  C. 
A.]  66  F.  557;  Cleveland,  etc.,  R.  Co.  v.  Stew- 
art,   24    Ind.    App.    374,    56    N.    E.    917. 

In  Mitchell  v.  Rochester,  etc.,  R.  Co.,  151  N. 
T.  107,  the  facts  were  that  plaintiff  was  stand- 
ing upon  a  cross-walk  of  a  city  street,  await- 
ing a  car.  Just  as  she  was  about  to  step  upon 
it,  the  team  attached  to  another^  car  drew 
near  and  turned  and  came  so  close  to  her 
that  from  fright  and  excitement  she  became 
unconscious  and  the  result  was  a  miscar- 
riage. It  was  held  that  there  could  be  no 
recovery.  The  court  said:  "If  fright  can- 
not form  the  basis  of  an  action,  it  is  obvious 
that  no  recovery  can  be  had  for  injuries 
resulting  therefrom,"  and  that  any  other 
rule  "would  naturally  result  in  a  flood  of 
litigation  in  cases  where  the  injury  com- 
plained of  may  be  easily  feigned  without 
detection,  and  where  the  damages  must  rest 
upon    mere    conjecture    or    speculation," 

In  Spade  v.  Lynn,  168  Mass.  285,  the  facts 
were  that  defendant's  conductor  in  removing  a 
drunken  man  from  a  car,  jostled  another 
drunken  man  who  was  standing  in  front  of 
plaintiff  and  threw  him  upon  her.  The 
fall  upon  her  was  a  trifling  matter  taken  by 
itself,  but  the  fright  caused  by  that  and  the 
rest  of  the  occurrences  In  the  car  resulted 
in  physical  injury,.  It  was  held  that  per- 
sons merely  frightened  should  not  be 
compensated  for  fright  and  its  conse- 
quences where  there  is  no  contemporaneous 
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physical  injury  and  tliat  tliere  could  be  no 
recovery.  In  Nelson  v.  Crawford,  122  Mich.  466, 
SI  N.  "W.  335,  the  defendant,  dressed  in  wo- 
man's clothes,  went  to  the  residence  of  plain- 
tiff, whom  he  frightened  by  following  her 
into  the  house  and  striking  the  floor  with  a 
parasol;  the  fright,  it  was  alleged,  caused  a 
miscarriage.  There  was  no  attempt  to  do  bod- 
ily injury  and  the  defendant  intended  no 
wrong-  or  injury.  It  was  held  that  this  evidence 
showed  no  assault,  that  fright  unaccom- 
panied by  physical  injury  is  not  a  basis  for 
damages,  and  accordingly  there  could  be  no 
recovery.  This  case,  in  its  facts,  closely  re- 
sembles the  English  case,  Wilkinson  v. 
Downton  [1897]  2  Q.  B.  57,  supra,  but  the  op- 
posite conclusion  was  reached. 

In  Braun  V.  Craven,  175  111.  401.  51  N.  B.  657, 
defendant,  the  landlord  of  plaintiff's  sister, 
entered  the  house,  the  door  being  ajar,  to  col- 
lect rent,  and  went  into  plaintiff's  bedroom 
where  she  was  sitting  on  the  floor  packing  her 
goods  prior  to  moving.  Defendant  waived  his 
hands  and  shouted  in  an  angry  and  loud  tone 
and  boisterous  manner.  "What  are  you  doing 
here?  I  forbid  you  moving.  If  you  attempt 
to  move  I  will  have  a  constable  here  in  five 
minutes."  Plaintiff  asked  damages  for  a 
severe  nervous  shock  claimed  to  have  been 
suffered  thereby,  which  resulted  in  St.  Vitus 
dance.  It  was  held  that  the  action  was 
"purely  one  of  negligence,"  that  in  case  of 
mere  negligence  "a  liability  cannot  exist 
consequent  on  mere  fright  or  terror  which 
superinduces  nervous  shock"  and  that  it 
could  not  be  said  that  defendant's  manner, 
language  or  gestures,  or  declared  purpose 
were  naturally  and  reasonably  calculated  to, 
or  that  it  might  be  anticipated  they  would, 
produce  the  peculiar  injury  sustained  by  the 
appellant. 

In  Gulf,  etc.,  R.  Co.  v.  Trott,  86  Tex.  412,  25 
S.  W.  419,  through  the  negligence  of  defend- 
ant, plaintiff's  team  was  frightened  so  that 
it  broke  his  wagon,  putting  him  in  fear  and 
fright  and  causing  him  great  mental  suffer- 
ing. It  was  held  that  no  action  would  lie 
for  damages  based  upon  tortious  and  negli- 
gent conduct,  where  the  wrongful  act  caus- 
ed no  physical  injury  to  his  person  nor  any 
other  element  of  personal  damage. 

In  Halle's  Curator  v.  Texas  &  P.  H.  Co., 
[C.  C.  A.]  66  F.  557,  plaintiff  was  a  passenger 
upon  a  train  which  plunged  through  a  burn- 
ing bridge.  The  physical  injury  was  inconse- 
quential, but  it  was  alleged  that  the  fright 
and  mental  shock  caused  Insanity.  It  was 
held   there  could  be   no   recovery. 

In  Scheffer  v.  B.  B.  Co.,  105  U.  S.  249, 
26  Law.  Ed.  1070,  plaintiff's  intestate  received 
Injuries  through  the  negligence  of  defendant 
of  so  severe  a  character  that  insanity  re- 
sulted, and  while  in  that  condition  he  com- 
mitted suicide.  The  court  said,  "His  insanity, 
as  a  cause  of  his  final  destruction,  was  as 
little  the  natural  or  probable  result  of  the 
negligence  of  the  railway  officials,  as  his 
suicide,  and  each  [both]  of  these  are  casual  or 
unexpected  causes,  intervening  between  the 
act  which  injured  him,  and  his  death." 

22a.  Dissentiner  American  authorities :  The 
doctrine  of  the  foregoing  cases  has  nojt 
been  universally  followed.  In  one  case  Cow- 
an V.  Western  Union  Tel.  Co.,  122  Iowa,  379, 
98  N.  W.  281,  it  was  said,  "The  doctrine  thus 
approved  is  so  manifestly  unjust,  and  so 
out  of  harmony  with  the  general  spirit  of 
the  law,  that  many  courts  have  wholly  re- 


pudiated it,  while  stiU  others  have  limited 
and  modified  it  by  important  exceptions." 
There  are  well-considered  cases  holding  that, 
if  physical  Injuries  are  a  natural  and  proxi- 
mate result  of  a  nervous  condition,  and  the 
nervous  condition  is  a  natural' and  proximate 
consequence  of  defendant's  negligence,  there 
may  be  a  recovery  in  damages  accordingly, 
irrespective  of  bodily  hurt  at  the  time  of 
the  mental  shook;  that  in  such  cases  the 
act  which  caused  the  nervous  condition  set 
in  motion  the  agencies  by  which  the  injury 
was  produced  and  is  the  proximate  cause  of 
such  injury.  Purcell  v.  St.  Paul,  etc.,  B.  Co. 
48  Minn.,  134,  50  N.  W.  1034,  16  L,.  B.  A. 
203;  Sloane  v.  Southern  B.  Co.,  Ill  Cal.  668, 
44  P.  320;  Ephland  v.  Missouri  Pac.  R.  Co., 
57  Mo.  App.  147;  Razzo  v.  Varni,  81  Cal.  289, 
22  P.  848;  Davis  v.  Tacoma,  etc..  Power  Co., 
35  Wash.   203,  77  P.   209. 

In  Ephland  v.  Missouri  Pac.  R.  Co.,  57  Mo. 
App.  147,  plaintiff  sustained  injury  by  reason 
of  fright  from  a  panic  among  passengers, 
caused  by  a  false  alarm  of  danger  by  th^ 
brakeman  of  the  defendant's  train.  It  was 
held  that  the  physical  injury  traceable  to  the 
fright  was  a  legal  consequence  of  the  negli- 
gence causing  the  fright. 

In  Sanderson' v.  Northern  Pac.  R.  Co.,  88 
Minn.  166,  92  N.  W.  542,  60  L.  R.  A.  405, 
it  is  said:  "The  great  weight  of  authority 
sustains  the  doctrine  that  there  can  be  no 
recovery  for  fright  which  causes  injury 
without  impact;  that  is,  in  the  absence  of 
any  contemporaneous  physical  injury.  •  •  * 
This  rule,  as  thus  broadly  stated,  has  not 
been  accepted  by  this  court,"  and  the  rule 
of  that  court  is  stated,  in  substance,  to  be 
that  there  can  be  no  recovery  for  fright 
which  results  in  physical  injuries,  in  the 
absence  of  contemporaneous  injury  to  the 
plaintiff,  unless  the  fright  is  the  proximate 
result  of  a  legal  wrong  against  the  plaintiff 
by  the  defendant,  but  if  it  is  the  result  of 
such  a  legal  wrong,  recovery  should  be  al- 
lowed. 

The  application  of  this  rule  is  illustrated 
by  two  other  cases  in  that  state.  In  one 
the  facts  were  that  the  defendant  shot  a  dog 
in  the  highway.  Plaintiff,  a  woman,  stand- 
ing near,  whom  the  defendant  did  not  see 
at  the  time  he  flred,  was  so  seriously  fright- 
ened that  a  miscarriage  resulted.  It  was 
held  she  could  not  recover,  since  the  fright 
was  not  the  result  of  any  legal  wrong' to  her. 
Renner  v.  Canfleld,  36  Minn.  90,  30  N.  W. 
435.  In  the  other  case,  the  defendant  so 
negligently  managed  its  street  cars  that  a 
collision  seemed  inevitable.  The  fright  sus- 
tained by  plaintiff,  who  was  a  passenger  on 
one  of  the  cars,  resulted  in  a  miscarriage. 
It  was  held  that  plaintiff  was  entitled  to  re- 
cover, although  there  was  in  fact  no  colli- 
sion and  no  impact.  Purcell  v.  St.  Paul  City 
R.  Co.  48  Minn.  134,  50  N.  W.  1034,  supra. 
This  was  on  the  principle  above  stated  that 
the  fright  was  the  proximate  result  of  a 
legal  wrong  against  the  plaintiff  by  the  de- 
fendant; that  is,  that  the  negligent  manage- 
ment of  the  cars  and  the  threatened  colli- 
sion was  a  legal  wrong  to  plaintiff. 

It  would  probably  not  be  contended,  how- 
ever, that  the  mere  fact  of  negligent  man- 
agement of  the  car  and  a  threatened  colli- 
sion or  even  the  fact  of  an  actual  collision 
would  alone  give  a  right  of  action,  even 
tor  nominal  damages  (See  Wyman  v.  Deavitt, 
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Jumping  to  avoid  injury. — While  the  doctrine  of  these  eases  is  not  generally  ac- 
cepted, it  must  be  conceded  that  it  borders  closely  on  the  rule  of  a  well  accredited 
line  of  cases  in  which  it  is  held  that  where  a  person,  in  terror  and  alarm  at  the  pros- 
pect of  a  threatened  danger,  dodges,  Jumps  from  a  train  or  makes  other  effort  to 
escape  from  such  threatened  danger,  and  in  doing  so  is  injured,  there  may  be  a  re- 
covery both  for  the  fright  and  nervous  shock  and  for  the  physical  injuries  resulting 
therefrom. ^^ 

Proximate  consequences. — It  will  be  observed  that  in  the  two  lines  of  cases 
noted  there  is  a  difference  not  only  in  the  result  but  in  the  test  applied  to  determine 
what  are  "proximate  consequences"  in  tort  actions.-* 

§  5.  Willful  torts  without  physical  injury. — It  has  been  said  that  as  far  as 
pecuniary  elements  of  damage  are  concerned,  the  right  of  recovery  is  wholly  inde- 
pendent of  the  motive  which  induced  the  act  or  omission.^'  The  weight  of  au- 
thority, however,  supports  the  doctrine  that  in  determining  whether  mental  suffering 
is  an  element  of  damage,  there  is  a  distinction  between  willful  and  negligent  torts ; 
that  the  prevailing  rule  heretofore  stated  "has  no  application  to  wanton  or  inten- 
tional wrongs,  nor  the  acts  done  with  gross  carelessness  or  recklesness,  showing  utter 


71  Me.  227);  that  is  in  the  above  case,  with 
the  element  ot  frig-ht  and  the  resulting-  in- 
Jury  eliminated,  there  ■was  no  legal  action- 
able "wrong.  Accordingly,  under  the  doc- 
trine of  this  case,  it  is  not  necessary  that  the 
right  to  recover  for  the  consequences  of 
fright  should  rest  upon  a  distinct  and  in- 
dependent cause  of  action. 

23.  Buchanan  v.  West  Jersey  R.  Co.,  52 
N.  J.  La-w.  265,  19  A.  254;  Buel  v.  N.  T.  Cent. 
R.  Co.,  31  N.  T.  314;  Dyer  v.  Brie  R.  Co.,  71 
N.  T.  228;  Stokes  v.  Saltonstall,  13  Pet.  [U. 
S.]  181,  10  Law.  Ed.  115;  Smith  v.  St.  Paul, 
etc.,  R.  Co.,  30  Minn.  169,  14  N.  W.  797;  Mack 
V.  South  Bound,  etc.,  R.  Co.,  52  S.  C.  323, 
29   S.   B.   905;   Jones  v.   Boyce,   1   Starkie,   493. 

In  Spade  v.  Lynn,  etc.,  R.  Co.,  168  Mass., 
285,  47  N.  E.  88;  Id,,  172  Mass.  488,  52  N.  B. 
747,  supra,  however,  this  doctrine  is  har- 
monized with  the  doctrine  of  the  court  in  that 
case,  by  holding  that  it  is  "a  physical  injury 
to  the  person  to  be  *  *  *  compelled  to 
jump  out,  even  although  the  harm  consists 
mainly  of  nervous  shock."  Really  the  chain 
of  consequences  is  the  same  "whether  the 
person  in  peril  jumps  or  faints,  and  the  sub- 
stantial difference  between  injuries  which 
result  from  jumping  and  those  "which  result 
from  fainting  is  that  "which  arises  fron^  the 
greater  opportunity  for  imposition  and  fraud 
in  the  latter  case.  The  difference  is  not  one 
so  much  of  principle  as  one  of  practical 
difficulties. 

24.  In  Purcell  v.  St.  Paul  City  R.  Co., 
48  Minn.  134,  50  N.  "W.  1034,  the  rule  is 
stated  that  ""When  the  act  or  omission  is 
negligence  as  to  any  and"  all  passengers, 
well  or  ill,  any  one  injured  by  the  negligence 
must  be  entitled  to  recover  to  the  full  ex- 
tent of  the  injury  so  caused,  without  regard 
to  whether,  owing  to  his  previous  condition 
of  health,  he  is  more  or  less  liable  to  injury." 
This  is  in  accordance  "with  the  rule  often 
stated  that  "He  who  is  responsible  for  a 
negligent  act  must  answer  'for  all  the  in- 
jurious results  which  flow  therefrom,  by 
ordinary,  natural  sequence,  without  the  in- 
terposition of  any  other  negligent  act  or 
overrowering  force'  "  (Mentzer  v.  Western 
Union    Tel.    Co.,    93    Iowa,    752,    62    N.    W.    1), 


although  such  resulting  injury  could  not 
have  been  foreseen  or  contemplated  as  a 
probable  result  of  the  act  done  (Brown  v. 
Chicago,  etc.,  R.  Co.,  54  Wis.  342,  11  N.  "W. 
356),  and  that  "it  is  the  unexpected  rather 
than  the  expected  that  happens  in  the  great 
majority  of  the  cases  of  negligence"  (Stevens 
V.  Dudley,  56  Vt.  158). 

On  the  other  hand,  it  "was  held  in  Spade 
V.  Lynn  &  B.  R.  Co.,  168  Mass.  285,  supra, 
that  a  carrier  is  not  obliged  to  anticipate 
or  guard  against  an  injurious  result  which 
"would  only  happen  to  a  person  of  peculiar 
sensitiveness.  In  Mitchell  v.  Rochester  R. 
Co.,  151  N,  Y.  110,  supra,  it  is  said  "Proxi- 
ma.te  damages  are  such  as  are  the  ordinary 
and  natural  results  of  the  negligence  charg- 
ed, and  those  that  are  usual  and  may,  there- 
fore,   be   expected." 

In  Braun  v.  Craven,  175  111.  401,  supra,  it 
was  said  that  the  plaintiff  must  show  a  dam- 
age, naturally  and  reasonably  arising  from 
the  negligent  act  and  reasonably  to  be  an- 
ticipated  as  a   result.     Citing  many  cases. 

In  Bwing  v.  Pittsburgh,  etc.,  R.  Co.. 
147  Pa.  40,  supra,  the  court  said,  "If 
the  injury  was  one  not  likely  to  result 
from  the  collision,  and  one  "which  the 
company  could  not  have  reasonably  fore- 
seen, then  the  accident  was  not  the  proxi- 
mate cause."  In  Chicago,  etc,  R.  Co.  v. 
Elliott  [C.  C.  A.]  55  P.  949,  it  was  said,  "An 
injury  that  could  not  have  been  foreseen  or 
reasonably  anticipated  as  the  probable  result 
of  an  act  of  negligence  is  not  actionable," 
and  in  SchetCer  v.  R,  R.  Co.,  105  U.  S.  249. 
it  was  said,  "The  suicide  »  •  •  was  not 
the  natural  and  probable  consequence  (of 
the  negligence)  and  could  not  have  been 
foreseen  in  the  light  of  the  circumstances 
attending  the  negligence,"  and  hence  was 
not  to  be  considered. 

25.  Sutherland,  Damages,  par.  98;  Krom 
V.  Schoonmaker,  3  Barb.  [N.  Y.]  647;  Bridge- 
water  Gas  Co.  V.  Home  Gas  Fuel  Co.,  59  P. 
40;  Indianapolis,  etc.,  R.  Co.  v:  Pitzer,  109  Ind. 
179,  6  N.  E.  310;  note  to  Gilson  v.  Delaware 
&  H.  Canal  Co.,  36  Am.  St.  Rep.  819.  See 
Gatzow  V.  Buening,  106  Wis.  1,  81  N  W 
1003,    SO    Am.    St.    Rep.    17,    49    L.    R.    A.    475^ 
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indifference  to  consequences  when  they  must  have  been  in  the  actor's  mind,"^°  and 
that  "while  the  current  o,f  authority  supports  the  doctrine  that  there  can  be  no  re- 
covery for  mental  suffering  where  there  has  been  no  physical  injury,  in  ordinary 
actions  for  negligence,  yet  that  is  not  the  law  as  applied  to  a  willful  injury  com- 
mitted against  the  complaining  party.""  In  the  case  of  willful  torts,  attended 
with  malice,  express  or  implied,  the  rule  is  uniform  that  mental  suffering  is  a  proper 
element  of  damage,  though  there  is  no  bodily  injury,  and  that,  where  the  manner 
of  commission  of  the  act  is  such  as,  naturally,  to  cause  mental  suffering,  damages  for 
mental  suffering  may  be  recovered,  as  where  the  tort  feasor  has  been  actuated  by 
wantonness  or  malice  or  has  proceeded  with  willful  or  positive  disregard  of  the  plain- 
tiff's rights  in  the  premises.^*  It  is  accordingly  held  that  mental  suffering  is  a 
proper  element  of  damages  in  actions  for  libel  and  slander,^"  in  crim.  con.  by  a 
husband,^"  assault  and  battery ,'i  assault  without  battery,'-  malicious  prosecution,^^ 
even  of  a  civil  suit,'*  false  imprisonment,'^  for  wrongful  arrest,  in  the  presence  of 
family  and  friends,'"  and  the  fact  that  because  of  his  arrest  plaintiff's  mother  swoon- 
ed, thereby  causing  him  greater  anxiety,  may  be  considered. '^  And  a  parent  may 
recover  for  mental  suffering  in  an  action  for  abduction  of  a  child,'*  or  for  seduction 
of  a  daughter,"*  and  in  such  case  the  anxiety  of  the  parent  for  other  children  in 
the  family  maybe  considered.*"  The  theory  of  this  latter  class  of  actions  is  loss  of 
service,  but  damages  are  awarded  largely  as  compensation  for  wounds  inflicted  on 
the  mind.  It  is  also  held  that  a  passenger,  wrongfully  ejected,  may  recover  for  the 
effect  of  insult  and  indignity  to  the  feelings,  as  compensatory  damages,  though  the 
facts  do  not  warrant  punitive  damages,*"^  and  even  though  no  physical  force  or  vio- 
lence was  used.*-  There  are  authorities,  however,  to  the  effect  that  where  the  injury 
is  not  willful,  mental  suffering  such  as  is  produced  by  circumstances  of  indignity, 
contumely  and  consequent  disgrace  cannot  be  recovered  in  an  action  for  damages 
for  ejectment  of  a  passenger.*' 

§  6.  Active  torts  without  malice. — In  the  foregoing  cases,  the  tort  was  ac- 
companied by  malice,  express  or  implied.  Some  courts  have  also  sustained  the  re- 
covery of  damages  for  mental  suffering  in  a  class  of  torts  consisting  of  some  positive 
act,  although  there  is  no  express  or  implied  malice  or  intentional  insult  or  oppression. 
The  correct  rule  has  been  said  to  be  that  "mental  suffering  or  nervous  shock  may  be 
recovered  for,  whenever  it  is  the  natural  and  proximate  result  of  the  wrong  done,  if 
such  wrong  gives  the  injured  party  a  cause  of  action."** 


26.  Spade  v.  Lynn  &  B.  E.  Co.,  168  Mass. 
285,  172  Mass.  488;  Fillebrown  v.  Hoar,  124 
Mass.  580;  Lombard  v.  Lennox,  155  Mass.  70; 
Hawes  v.   Knowles,   114   Mass.   518. 

27.  Kline  v.  Kline,  158  Ind.   602,  6  N.  E.  9. 
as.     Moyer  v.  Gordon,   113  Ind.   282;  Byrne 

V.  Gardner,  33  La.  Ann.  8,  Wrongful  ex- 
pulsion from  an  association.  See  3  C.  L. 
1014,  n.  84. 

29.  Fing-er  v.  Pollack,  188  Mass.  208,  74 
N.  B.  317;  Osborn  v.  Leach,  135  N.  C,  628.  See 
3    C.    L.    1018,    n.    52;    1    C.    L. .  927,    n.    30. 

30.  Johnston  v.  Disbrow,  47  Mich.  59,  10 
N.  W.    79. 

31.  Lucas  V.   Flinn,    35  Iowa,   9. 

32.  Barbee  v.  Reese,  60  Miss.  906;  Chicago, 
etc.,    R.    Co.    V.    Flagg,    43    111.    364. 

33.  Parkurst  v.  Masteller,  57  Iowa,  474, 
10  N.  W.  864;  Fisher  v.  Hamilton,  49  Ind. 
341,  and  see  5  C.  L.  924,  n.  91;  1  C.  L.  849, 
n.    94. 

34.  Cohn  V.  Saidel,  71  N.  H.  558.  53  A.  800. 

35.  Stewart  v.  Maddox,  63  Ind.  51.  See 
3  C.  L.  1014,  n.  73;  1  C.  L.  849,  n.  89,  93. 


Se.  Shatto  V.  Crocker,  87  Cal.  329,  25 
P.  921;  Gibney  v.  Lewis,  68  Conn.  392,  36  A. 
799. 

37.  Flam  v.  Lee,  116  Iowa,   289,   90  N.  W.  70. 

38.  Magee    v.    Holland,    27    N.    J.    Law,    86. 

39.  Phillips  V.  Hoyle,  4  Gray  (Mass.)  568; 
Lunt  V.  Philbrick,  59  N.  H.  59;  Barbour  v. 
Stephenson,   32    F.   66. 

40.  Stephenson    v,    Belknap,     6    Iowa,     96. 

41.  Smith  V.  Pittsburg,  etc.,  R.  Co.,  23 
Ohio  St.  10;  Quigley  v.  Central  Pac.  R.  Co.,  11 
Nev.  350;  Hays  v.  Houston,  etc.,  R.  Co.,  46 
Tex.  272;  Willson  v.  Northern  Pac.  R.  Co., 
5  Wash.  621,  32  P.  468.  Wrongful  ejection 
of  a  passenger.  See  5  C.  L.  920,  n.  61;  3  C. 
L.   1010,   n.   18   et  seq.;    1  C.  L.   845,    n.   41. 

42.  Sloane  v.  Southern  Cal.  R.  Co.,  Ill 
Cal.  668,  44  P.  320,  32  L.  R.  A.  193;  Shepard 
V.  Chicago,  etc.,  R.  Co.,  77  Iowa,  54,  41  N. 
W.   564. 

4?      Illinois   Cent.  R.  Co.  V.  Sutton,  53  111.397. 

44.  Sutherland,  Damages,  §  943.  In 
line  with  this,  it  was  held  in  Larson 
V.    Chase.    47    Minn.    307,    50   N.    W.   238,    14   L. 


636 


MENTAL  SUFFERING  [Sp.  Art.]   §  7. 


6  Cur.  Law. 


§  7.  'Actions  of  tort  for  injury  to  property. — ^Mental  suffering  is  not  ordinarily 
allowed  as  an  element  of  damage  for  negligent  injury  to  property,  no  insult  or  con- 
tumely or  any  intentional  violation  of  plaintiff's  rights  being  shown,  for  mental 
distress  is  not,  in  general,  a  natural  or  probable  consequence  of  such  torts.*'  For 
example,  it  was  held  that  there  is  no  liability  for  mental  suifering  arising  from 
negligent  blasting  on  adjoining  premises  which  resulted  in  throwing  rocks  on  plain- 
tiff's land,*'  or  negligently  running  cars  off  the  track  and  against  plaintiff's 
dwelling.*^  The  contrary  has  been  held.*'  In  another  case  it  was  held  that 
the  jury  might  consider  the  insults  and  indignities  to  the  wife  of  plaintiff  offered  by 
employes  of  defendant  while  negligently  dumping  earth  against  plaintiff's  house,*" 
and  in  an  action  for  damages  for  negligent  destruction  of  a  furnace  it  was  held 
that  anxiety  for  a  sick  child  might  be  considered;^"  and  mental  suffering,  due  to 
violent  conduct,  is  properly  considered  in  aggravation  of ,  damages  for  trespass.^^ 
In  one  case  the  defendant  was  held  liable  for  causing  nervous  prostration,  by  tres- 
passing in  the  nighttime."^  In  some  jurisdictions  mental  suffering  has  been  held  a 
proper  element  of  damages  for  illegal  issuance  of  an  attachment  against  property,'^ 
and  also  for  wrongful  eviction  under  void  process;^*  but  it  has  been  held  other- 
wise,^^ and  it  was  held  in  one  case  that  mental  suffering  was  a  proper  element  of 
damage  in  an  action  by  the  owner  for  damages  for  the  vnllful  beating  of  an  old 
horse  of  little  or  no  value. ^* 

§  8.  Elements  of  damage. — Where  mental  suffering  is  recoverable,  it  is  held 
that  the  jury  may  consider  not  only  such  mental  suffering  as  is  a  direct  result  of  the 
phj'sieal  injuries,  but  also  that  condition  of  mind  caused  by  insults  and  indignities 
in  connection  therewith."*^     The  prevailing  rule  is  that  mental  anguish  or  mortifi- 


E.  A.  85,  that  a  wife  might  recover  damages 
for  mental  suffering  on  account  of  the  dis- 
section of  the  corpse  of  a  deceased  husband, 
though  there  was  no  other  element  of  sub- 
stantial damage.  Mitchell,  J.,  said:  "There 
has  been  a  great  deal  of  misconception  and 
confusion  as  to  when,  if  ever,  mental  suffer- 
ing, as  a  distinct  element  of  damage,  is  a 
subject  for  compensation.  This  has  fre- 
quently resulted  from  courts  giving  a  wrong 
reason  for  a  correct  conclusion  •  ♦  • 
placing  it  on  the  ground  that  mental  suffer- 
ing, as  a  distinct  element  of  damage,  is 
never  a  proper  subject  of  compensation, 
when  the  correct  ground  was  that  the  act 
complained  of  was  not  an  infraction  of  any 
legal  right,  and  hence  not  an  actionable 
wrong  at  all,  or  else  that  the  mental  suffer- 
ing was  not  the  direct  and  proximate  effect 
of  the  wrongful  act.  »  •  •  But,  where 
the  wrongful  act  constitutes  an  infringe- 
ment on  a  legal  right,  mental  suffering  may 
be  recovered  for,  if  it  is  the  direct,  prox- 
imate, and  natural  result  of  the  wrongful 
act.  •  »  •  That  mental  suffering  and  in- 
jury to  the  feelings  would  be  ordinarily  the 
natural  and  proximate  result  of  knowledge 
that  the  remains  of  a  deceased  husband  had 
been  mutilated,  is  too  plain  to  admit  of 
argument." 

In  another  case  it  was  held  that  the  re- 
moval of  the  body  of  a  child  from  the  lot 
In  which  it  was  rightfully  buried  to  a  chari- 
ty plot  gives  the  parent  a  right  to  recover 
for  injury  to  his  feelings.  In  this  case,  the 
action  was  nominally  trespass,  but  the  only 
substantial  element  of  damage   was   mental 


suffering  (Meagher  v.  Driscoll,  99  Mass.  281), 
and  in  another  case  a  physician  took  a  non- 
professional unmarried  man  with  him  to 
attend  a  case  of  confinement,  and  permitted 
him  to  remain  in  the  room,  because  there 
was  no  other  shelter  from  a  prevailing 
storm,  and  then  permitted  and  in  fact  re- 
quested him,  to  assist  him  without  any  suf- 
ficient necessity  therefor.  It  was  held  that 
both  were  liable  for  damages,  although  there 
was  no  wrong  motive  in  the  act  (DeMay 
V.    Roberts,    46    Mich.    160,    9    N.    W.    146). 

45.  White  V.  Dresser,  135  Mass.  150,  46 
Am.  Rep.  454;  White  v.  Sander,  168  Mass.  296, 
47  N.  B.  90;  Wyman  v.  Leavitt,  71  Me.  227, 
36  Am.  Rep.  303;  Smith  v.  Grant,  56  Me.  255; 
Wolf  V.  Stewart,  48  La.  Ann.  1431.  Allowed 
for  nuisance.     See  3  C.  L.  1016,  n.  14. 

46.  Wyman   v.    Leavitt,    71   Me.    227. 

47.  Ewing  v.  Pittsburgh,  etc.,  R.  Co.,  147 
Pa.   40,   supra. 

48.  Yoakum  v.  Kroeger  (Tex.  Civ.  App.) 
27  S.  W.   953. 

49.  Ft.  Worth,  etc.,  R.  Co.  v.  Smith  (Tex. 
Civ.   App.)    25    S.   W.    1032. 

50.  Vogel  v.  McAuliffe,  18  R.  I.  791,  31  A.  1. 

51.  Hickey  v.  Welch,  91  Mo.  App.  12. 
Trespass  on  lands  accompanied  by  abusive 
and  violent   conduct.     See  1  C.  L.   8'53,    n.   46. 

.52.  Watson  v.  Dilts,  116  Iowa,  249,  89  N. 
W.  1068,  93  Am.  St.  Rep.  239,  57  L.  R.  A.  559. 

53.  Byrne  v.  Gardner,  33  La.  Ann.  6;  City 
Nat.  Bank  v.   Jeffries,   73  Ala.   183. 

54.  Rauma  v.  Bailey,  80  Minn.  336,  83  N. 
W.   191;   Fillebrown  v.  Hoar,   124   Mass.   580. 

55.  Anderson    v.    Taylor,    56    Cal.    131. 

56.  Kimball  v.  Holmes,   60   N.    H.   163. 
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cation  from  disfigurement  of  person  is  a  proper  element  of  damage.^'  But  there  as 
good  authority  to  the  contrary. ^»  Where  mental  suffering  is  allowed  as  an  element 
of  damage,  the  jury  may  consider  not  only  past  ajid  present,  but  such  as  is  reason- 
ably certain  to  follow  in  the  future.""  This  does  not  allow  consideration  of  mental 
anguish  from  contemplation  of  what  merely  might  occur."  But  it  has  been  held 
that  a  person  bitten  by  a  dog  may  recover  for  mental  suffering  caused  by  feax  of 
hydrophobia.^^  There  can  be  no  recovery  for  mere  inconvenience,"'  or  mere  "lack  of 
personal  enjoyment,""*  but  there  may  be  for  loss  of  intellectual  capacity  and  mental 
vigor,  on  principles  analogous  to  recovery  for  loss  or  diminution  of  earning  capaci- 
ty."' 

§  9.  Mental  suffering  must  p'oceed  from  tort  to  plaintiff. — The  mental  suffer- 
ing considered  must  proceed  from  and  be  caused  by  the  act  or  neglect  which  pro- 
duced the  physical  damage.  Sorrow,  disappointment  on  account  of  loss  of  offspring, 
following  a  miscarriage  caused  by  negligent  injury,  are  not  part  of  the  pain  natural- 
ly attending  the  injury  and  are  too  remote.""  Apprehension  that  the  injured  per- 
son may  not  be  able  to  support  his  family  is  not  an  element  of  damage."^  And  the 
general  rule  is  that  the  physical  injury  must  be  to  the  person  who  suffers  the  men- 
tal pain.  Hence  a  wife  cannot  recover  for  mental  pain  resulting  from  unlawful 
imprisonment  of  her  husband,"^  or  from  his  wrongful  indictment,""  or  from  abusive 
language  toward  the  husband,'"  nor  can  a  father  recover  for  parental  grief  and 
anxiet}^  on  account  of  mere  ph^'sical  injuries  sustained  by  a  child;  the  only  mental 
anguish  recoverable  in  such  cases  is  that  of  the  infant  himself.'^  ISTor  can  a  father 
recover  because  of  solicitude  for  the  child's  safety.'^  In  an  action  by  a  father  for 
damages  for  loss  of  his  infant  son's  services,  by  reason  of  personal  injuries,  it  was 
held  that  the  jury  cannot  consider  either  the  distress  of  mind  or  the  disappointed 
hopes  of  the  parent,'^  and  in  a  malpractice  case,  brought  by  a  husband,  for  injuries 
done  to  his  wife  during  a  surgical  operation  which  resulted  in  her  death,  but  which 
were  not  willfully  inflicted,  it  was  held  that  no  recovery  could  be  had  for  his  mental 
suffering,  as  such  cause  of  action  must  be  restricted  to  the  person  who  received  the 
injury.'*     On  the  other  hand,  in  an  English  case,  it  was  held  that  the  husband 


57.  Smith  v.  Holcomb,  99  Mass.  552:  Mor- 
gan V.  Curley,  142  Mass.  107,  7  N.  E.  726; 
Wadsworth  v.  Treat,  43  Me.  163;  Prentiss  v. 
Shaw,  56  Me.  427;  I^ake  Brie,  etc.,  R.  Co.  v. 
Fix,   88  Ind.   381. 

58.  Newbury  v.  Getchel  &  M.  Lumber  & 
Mfg-.  Co.,  100  Iowa,  441,  69  N.  W.  743;  Power 
V.  Harow,  57  Mich.  107,  23  N.  W.  606;  Sher- 
wood V.  Chicago,  etc.,  H.  Co.,  82  Mich.  374,  46 
N.  W.  773;  Wilson  v.  Young,  31  Wis.  574; 
Nichols  V.  Brabazon,  94  Wis.  549,  69  N.  W. 
342;  Heddles  v.  Chicago,  etc.,  R.  Co.,  77  Wis. 
228,  46  N.  W.  115;  Cameron  v.  Bryan,  89  Iowa, 
214,  56  N.  W.  434;  Schmitz  v.  St.  Louis,  etc., 
R.  Co.,  119  Mo.  256,  24  S.  W.  472;  Stewart 
V.  Maddox,  63  Ind.  51;  Ballou  v.  Farnum, 
11  Allen  [Mass.]  73;  Atlanta,  etc.,  B.  Co.  v. 
Wood,  48  Ga.  565;  The  Oriflamme,  3  Sawy. 
397,   Fed.   Cas.  No.   10,572. 

59.  Chicago,  etc.,  R.  Co.  v.  Caulfleld  [C. 
C.  A.]  63  F.  396;  Chicago,  etc.,  R.  Co.  v.  Hines, 
45  111.  App.  299. 

60.  Kendall  V.  Albia,  73  Iowa,  241,  34 
N,  W.    833. 

«1.  Illinois  Cent.  R.  Co.  v.  Cole,  165  111. 
334,   46  N.    B.    275. 

62.  Warner  v.  Chamberlain,  7  Houst, 
[Del.]   18. 

63.  Jenson  v.  Chicago,  etc.,  R.  Co.,  86 
Wis.  589,  57  N.  W..  359. 


64.  City  of  Columbus  v.  Strassner,  124 
Ind.  482.  25  N.  E.  65. 

65.  Wade  v.  Leroy,  20  How.  [U.  S.]  34; 
Wallace  v.  Western  N.  C.  R.  Co.,  104  N.  C. 
442. 

66.  Bovee  v.  Danville,  53  Vt.  190;  Augusta, 
etc.,    R.    Co.    V.    Randall,    85    Ga.    297,    322. 

67.  Atchison,  etc.,  R.  Co.  V.  Chance,  67 
Kan.  40,  45  P.  60;  Texas  Mex.  R.  Co.  v.  Doug- 
lass, 69  Tex.  694,  7  S.  W.  77. 

68.  Ellis  V.  Cleveland,   55  Vt.   358. 

69.  Hampton  v.  Jones,  58  Iowa,  317,  12 
N.  W.  276. 

70.  Bucknam  v.  Great  Northern  R.  Co.,  76 
Minn.  373,  79  N.  W.  98;  Phillips  v.  Dickerson, 
85  111.  11,  28  Am.  Rep.  607. 

71.  Flemington  v.  Smithers.  2  Car.  &  P. 
292;  Long  v.  Morrison,  14  Ind.  595,  77  Am. 
Dec.  92;  Cowden  v.  Wright,  24  Wend.  [N.  T.] 
429,  35  Am.  Dec.  633;  Whitney  v.  Hitchcock,  4 
Denio  [N.  T.]  461;  Black  v.  Carrollton  B.  Co., 
10  La.  Ann.  33,  63  Am.  Dec,  586;  Maynard  v. 
Oregon  R.  &  N.  Co.  [Or.]  78  P.  983,  68 
L.  R.  A.  477. 

,72.  Keyes  v.  Minneapolis,  etc.,  R.  Co,,  36 
Minn.  290,  30  N.  W.  888;  Texas  Mex.  R.  Co. 
V.   Douglass,    69    Tex.   694,   7  S.   W.   77. 

73.  Pennsylvania  R.  Co.  v.  Kelly,  31  Pa, 
372 

74.  Hyatt  v.  Adams,  16  Mich.  179,  197. 
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might  recover  for  distress  of  mind  suffered  on  his  wife's  account  from  the  time  of  an 
accident  which  caused  death  till  the  moment  of  her  dissolution.^^ 

§  10.  Mental  suffering  in  actions  for  death  hy  wrongful  act. — In  actions  for 
death  by  wrong-ful  act,  there  can  generally  be  no  compensation  for  wounded  feelings 
of  the  survivors,  or  the  deceased.^"  Where  by  statute  the  right  of  action  survives, 
there  is  the  same  recovery  for  injured  feelings  of  the  deceased  as  he  would  have 
had  himself,  but  if  death  were  instantaneous  and  there  could  accordinglv  have  been 
no  mental  suffering,  there  can  be  no  recovery  on  that  ground.'^^ 
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Mekqeb  in  Judgment  ;  Merger  of  Conteacts  ;  Merger  op  Estates,  see  latest  topical  index. 
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§  1.     Military      and      Naval      Organization, 
Maintenance,   and  li]nliatiuent    (638). 

A.  Regular   Army   and   Navy    (638). 

B.  Militia   (642). 

§  2.     licgrulations    and    Discipline;    Promo- 
tion and  Discbarge    (642). 


§  3.     Military   and   Naval    Tribunals    1«542). 

§  4.     Civil    Status,    Blslits    and    Liabilities 
of  the  Military  and  Navy   (643). 

§  5.     Martial  Law    (643). 
§  6.      Soldier's    Homes   and   Indigent    Soldiers 
(643). 


§  1.  Military  and  naval  organization,  maintenance,  and  enlistment.  A. 
Regular  army  and  navy.  Enlistment.^^ — No  person  under  the  age  of  twenty-one 
years  can  be  enlisted  or  mustered  into  the  military  service  of  the  United  States 
without  the  written  consent  of  his  parents  or  guardians,  if  he  has  any  entitled  to  his 
custody  or  control.^*  A  minor  enlisting  without  such  consent  cannot  be  discharged 
under  a  writ  of  habeas  corpus,  issued  after  his  arrest  for  desertion,  where,  after  the 
arrest  and  after  the  issuance  of  the  writ,  but  before  judgment  or  final  hearing  and 
within  a  reasonable  time,  formal  charges  of  desertion  and  fraudulent  enlistment  and 
receipt  of  pay  and  allowances  are  preferred  against  him  by  the  military  authori- 
ties.^'* In  such  case  he  will  be  left  in  their  custody  until  he  has  answered  or  satis- 
fied the  charges  against  him,  without  prejudice  to  his  father's  right  to  thereafter 
demand  his  discharge  from  the  army,  and  to  enforce  the  same  by  appropriate  reme- 
dy.=^ 

In  the  navy,  minors  over  the  age  of  eighteen  may  be  enlisted  without  such 
consent,'^  and  the  marine  corps  is  a  part  of  the  navy.'*^ 

Pay  and  subsistence.^^ — By  act  of  congress  ■  naval  officers  are  entitled  to  the 
same  pay  and  allowances,  except  forage,  as  axe  received  by  officers  of  corresponding 
rank  in  the  army  f  hence  a  naval  officer,  who,  in  time  of  war  and  pursuant  to  orders 
issued  by  competent  authority,  exercises  a  command  above  that  pertaining  to  his 
grade,  is  entitled  to  receive  the  pay  and' allowances  of  the  grade  appropriate  to  the 
command  so  exercised,  the  same  as  an  army  officer  would  be  under  similar  circum- 
stances."^   Naval  officers  on  shore  duty  are  entitled  to  the  same  allowances  as  are 


75.  Baker   v.   Bolton,    1   Camp.    493. 

76.  Blake  v.  Midland  R.  Co.,  18  Q.  B.  93; 
Donaldson  v.  Mississippi,  etc.,  R.  Co.,  18  Iowa, 
280;  Southern  Cotton  Press  Mfg.  Co.  v.  Brad- 
ley, 52  Tex.  587,  601;  Munro  v.  Pacific  Coast 
Dredging  &  Reclamation  Co.,  84  Cal.  515,  24 
P.  303.  Allowed  for  wrongful  death.  See  1 
C.  L.  857,  n.  94. 

77.  Kennedy  v.  Standard  Sugar  Refinery, 
125  Mass.  90;  Moran  v.  Hollings,  125  Mass. 
93-  Muldowney  v.  111.  Cent.  R.  Co.,  36  Iowa, 
462;  Moe  v.  Smiley,  125  Pa.  136,  17  A.  228; 
Maher  v.  Philadelphia  Traction  Co.,  181  Pa. 
617,  37  A.  571;  The  Robert  Graham  Dun,  33 
U.    S.    App.    297. 

!S2.  No  cases  have  been  found  for  this  sub- 
ject since  the  last  article.     See   2  C.   L,.   890. 


53.     See    4    C.    L.    640. 

.54.     Rev.  St.  §  1117;  Comp.  St.  1901,  p.  813. 
Elliott  V.  Harris,  24  App.  D.  C.   11. 
55,   56.     In   re  Lessard,    134    P.    305. 

57.  Rev.  St.  §§  1418,  1419;  Comp".  St.  1901, 
p.  1007,  construed.  Elliott  v.  Harris,  24  App. 
D.  C.   11. 

58.  Elliott  V.   Harris,    24   App.   D.    C.    11. 

59.  See  4  C.  L.   640. 

60.  Act  MaBch  3,  1899  (30  St.  L,  1007),  § 
13.     Thomas's  Case,   39    Ct.   CI.   1. 

61.  Increased  pay  of  army  officers  au- 
thorized by  Act  April  26,  1898  (30  St.  at  L. 
365),  §  7.  Thomas's  Case,  39  Ct.  CI.  1.  Held 
that  command  of  vessel  in  Philippines  after 
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given  to  army  officers  of  corresponding  rank/^  hence  a  naval  surgeon  on  detached 
recruiting  service  is  entitled  to  commutation  of  quarters.''''  It  is  further  provided 
that  such  act  shall  not  operate  to  reduce  the  pay  which,  but  for  its  passage,  would 
have  been  received  at  the  time  of  its  passage  or  thereafter."* 

The  pay  proper  of  all  officers  serving  in  the  insular  possessions  of  the  United 
States,  and  in  Alaska,  or  beyond  the  limits  of  the  United  States,  is  increased  ten  per 
cent  over  and  above  the  rates  as  fixed  by  law  in  times  of  peace."^  Pay  proper 
means  compensation  which  may  be  described  or  designated  as  pay  as  distinguished 
from  allowances,  commutations  for  rations,  and  the  like,""  and  includes  longevity 
pay." 

A  higher  rate  of  pay  is  allowed  to  naval  officers  when  performing  sea  duty  than 
when  engaged  on  shore  duty."^  The  navy  department  cannot,  in  disregard  of  the  stat- 
ute, deprive  an  officer  of  sea  pay  by  assigning  him  to  a  duty  mistakenly  qualified  as 
shore  duty,  but  which  is  in  law  sea  duty.*"  An  officer  assigned  to  sea  duty  is  entitled  to 
sea  pay,  though  called  upon,  without  change  in  his  assignment,  to  perform  merely 
temporary  service  ashore.'"'  Where  the  assignment  expressly  imposes  upon  the  offi- 
cer the  continued  discharge  of  his  sea  duties,  and  qualifies  his  shore  duty  as  merely 
temporary  and  ancillary  thereto,  it  will  be  presumed  that  such  shore  duty  is  tem- 
porary and  that  it  is  not  incompatible  with  his  sea  duty  so  as  to  prevent  his  being 
entitled  to  sea  pay.'^'- 

Naval  constructors  may  be  detailed  by  the  secretary  of  the  navy  to  inspect  army 
transports,''^  and  are  not  entitled  to  additional  compensation  for  so  doing.''^ 

Musicians  in  the  band  of  the  marine  corps  are  not  entitled  to  increased  pay 
for  length  of  service.^* 

Volunteer  oflBeers  and  enlisted  men  are  entitled  to  be  paid  up  to  the  time  of 


treaty  of  peace  with  Spain,  but  during  the 
Philippine  insurrection,  was  "in  time  of 
war."     Id. 

62.  Act  March  3,  1899,  §  13  (30  St.  L. 
1007).     Anderson's  Case,  39  Ct.  CI.  316. 

63.  Anderson's   Case,    39    Ct.    CI.    316. 

64.  Act  March  3,  1899,  §  13  (30  St.  L. 
1007),  as  amended  by  Act  June  7,  1900  (2 
Supp.  B.  S.  1451,  par.  2).  Terry's  Case,  39 
Ct.  CI.  353.  Effect  of  act  is  to  entitle  officer 
to  pay  he  would  have  received  but  for  its 
passage.  Thus,  an  officer  entering  the  serv- 
ice before  the  passage  of  the  Act  of  1899, 
promoted  from  captain  to  rear  admiral  after 
the  passage  of  the  act,  and  embraced  in  the 
nine  lower  numbers  of  that  grade  and  as- 
signed to  shore  duty,  is  entitled  to  the  old 
naval  pay  of  a  rear  admiral  on  shore  duty 
as  fixed  by  Rev.  St.  §  1556,  and  not  that  fix- 
ed by  §  7  of  the  Act  of  1899.  Id.  The  fact 
that  the  Act  of  1899  abolished  the  grade  of 
commodore,  to  which  grade  claimant  would 
otherwise  have  been  promoted  instead  of 
that  of  rear  admiral,  does  not  change  the 
rule  or  render  the  measure  of  his  compensa- 
tion what  he  would  have  received  as  com- 
modore. Id.  Question  what  rank  he  would 
have  occupied,  but  for  the  passage  of  the  act 
of  1899,  cannot  be  considered.     Id. 

65.  Acts  May  26,  1900  (31  St.  L.  211,  c. 
586),  and  March  2,  1901  (31  St.  L.  903,  c. 
803,  Comp.  St.  1901,  p.  896).  United  States 
v.  Mills,  197  V.  S.  22-3,  49  Law.  .Ed.  732. 

66.  United  States  v.  Mills,  197  U.  S.  223, 
49  Law.  Ed.  732. 

67.  Longevity  pay  authorized  by  Rev.  St. 
§  1262,  Comp.  St.  1901,  p.  896,  should  be  add- 
ed to  minimum  pay  for  officer's  grade  pre- 
scribed by  §  1261  (Comp.  St.  1901,  p.  893),  and 


the  increase  figured  on  the  total.  United 
States  V.  Mills,  197  U.  S.  223,  49  Law.  Ed. 
732.  Term  "current  yearly  pay"  as  used  in  § 
1262  means  the  same  as  "pay  proper."  Id. 
Fact  that  Congress  distinguishes  between 
"pay  proper"  and  "additional  pay  for  length 
of  service"  in  Act  March  15,  1898  (Army  ap- 
propriation act,  30  St.  L.  318,  c.  69),  is 
immaterial  both  because  the  form  of  appro- 
priations was  changed  in  all  subsequent  acts, 
and  because  the  act  applies  only  to  enlisted 
men.     Id. 

68.  Rev.  St.  1556,  1571;  Comp.  St.  1901, 
pp.  1067,  1079,  applies  to  chief  engineers. 
United  States  v.  Bngard,  196  U.  S.  511,  49 
Law.-  Ed.    575,   afg.   38   Ct.   CI.    712.     . 

69.  United  States  v.  Engard,  196  U.  S.  511, 
49   Law.    Ed.    675,   afg.    38   Ct.   CI.    712. 

70.  Naval  regulations,  pars.  1154,  1168. 
United  States  v.  Bngard,  196  U.  S.  511,  49 
Law.    Ed.    575,    afg.    38    Ct.    CI.    712. 

71.  "Where  there  is  nothing  in  the  record 
to  the  contrary.  United  States  v.  Bngard,  196 
U.  S.  511,  49  Law.  Ed.  575,  afg.  38  Ct.  CI.  712. 

72.  Is  duty  of  navy  to  give  army  all 
necessary  assistance  when  it  becomes  neces- 
sary for  latter  to  use  ships.  Stocker's  Case, 
39  Ct.  CI.  300.  Statute  creating  office  is 
broad  enough  to  include  such  duties,  and 
hence  inspection  does  not  burden  officer 
with    duties    not    incident    to   his    office.     Id. 

73.  Is  prohibited  by  Rev.  St.  §  1765,  and 
there  is  nothing  authorizing  it  in  Act  March 
9,  1898,  30  St.  L.  274,  making  an  appropria- 
tion for  the  national  defense.  Stocker's 
Case,  39  Ct.  CI.   300. 

74.  Act  March  3,  1899,  §  24  (30  St.  L.  1007), 
supersedes  Rev.  St.  §  1284  in  this  particular. 
Giacchetti's    Case,    39    Ct.    CI.    381. 
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their  discharge  or  muster  out,'^  and  to  be  discharged  or  mustered  out  at  the  place 
where  they  were  enrolled.''"  A  staff  officer  ordered  to  his  home,  there  to  be  dis- 
charged, is  entitled  to  his  regular  pay  until  he  reaches  home,  though  delayed  by 
sickness  necessitating  his  detention  in  military  hospitals.'^ 

Volunteer  officers  and  enlisted  men  are,  on  their  discharge,  entitled  to  one  or 
two  months  extra  pay  according  to  whether  they  served  within  or  beyond  the  limits  of 
the  United  States.''^  Such  officers  or  men  who  served  during  the  war  with  Spain  and 
were  mustered  out  without  furlough  were  given  the  same  extra  pay,'^  and  staff 
officers  were  placed  on  the  same  footing  as  line  officers  in  this  regard.^"  An  officer 
or  soldier  subject  to  the  orders  of  superior  authority,  or  by  order  under  medical  or 
surgical  treatment  in  a- hospital,  or  otherwise  subject  to  the  orders  of  the  medical 
staff,  cannot  be  deemed  to  have  been  on  furlough  within  the  meaning  of  these 
aets.^^  The  furlough  will  be  deemed  to  have  been  withheld  or  suspended  whenever 
it  appears  that  orders  by  superior  authority  have  interfered-  with  the  personal  free- 
dom of  the  officer  or  soldier  to  dispose  of  his  own  time.'^  Any  part  of  the  furlough 
period  during  which  he  was  neither  subject  to  duty,  nor  waiting  or  responding 
under  orders  for  duty,  is  to  be  considered  as  furlough  pro  tanto,  and  operates  to 
diminish  the  extra  pay  pro  rata.^^ 

Under  the  Act  of  February  24,  1897,  a  person  duly  appointed  or  commissioned 
to  be  an  officer  of  volunteers  during  the  civil  war,  and  subject  to  the  mustering  regu- 
lations at  that  time  applicable  to  members  of  the  volunteer  service,  is  deemed  to 
have  been  mustered  into  the  service  in  the  grade  named  in  his  appointment  or  com- 
mission from  the  date  from  which  he  was  to  take  rank  under  its  terms,  whether  the 
same  was  actually  received  by  him  or  not,  and  is  entitled  to  pay,  emoluments,  and 
pension  as  if  actually  mustered  at  that  date,  provided  his  command  had  been  re- 
cruited to  the  minimum  number  required  by  law  and  the  army  regulations,  or  had 
been  assigned  to  duty  in  the  field.**  In  order  that  an  officer  may  take  advantage  of 
this  act  it  is  not  necessary  that  the  records  of  the  war  department  show  that  he  was 
mustered  into  the  service  or  was  assigned  to  active  duty  in  the  field,*^  but  where  it 
appears  that  his  command  was  below  the  minimum,  it  is  sufficient  if  it  is  proven  by 
any  competent  evidence  that  he  was  commissioned  and  actually  performed  active 
duties  in  the  field  under  proper  orders.*'  Orders  and  reports  of  commanding  gen- 
erals contemporaneous  with  the  services  rendered  are  admissible  for  that  purpose.*^ 
Upon  the  remuster  of  an  officer,  under  this  act,  his  heirs  are  entitled  to  the  pay  and 


75,  76.     Dag-gett's  Case,  39  Ct.  CI.  209. 

77.  Delay  cannot  be  counted  as  part  of 
leave  which  was  given  him  by  order  direct- 
ing his  discharge  two  months  after  Its  date, 
Daggett's    Case,    39   Ct.   CI.    209. 

78.  Act  Jan.  12,  1899  (30  St.  L.  784),  pro- 
vides for  two  months'  extra  pay  to  volun- 
teers thereafter  mustered  out  and  dischar- 
ged. Before  the  passage  of  this  act  the 
same  result  was  accomplished  by  orders  of 
the  war  department  giving  a  leave  of  ab- 
sence for  a  like  period  after  arrival  at  the 
place  of  discharge.  Daggett's  Case,  39  Ct.  CI. 
209. 

79.  And  this  act  was  later  extended  so  as 
to  entitle  those  previously  mustered  out 
without  furlough  to  the  same  extra  pay.  Act 
May  26,  1900,  31  St.  L.  217.  Daggett's  Case, 
39  Ct.  CI.   209;  Magurn's  Case,   39  Ct.  CI.  416. 

80.  By  Act  May  26,  1900  (31  St.  L,.  217), 
providing  that  the  act  of  1899  shall  extend 
to  all  volunteer  ofBcers  of  the  general  staff 
who  have  not  received  waiting  orders  prior 


to  their  discharge.  Daggett's  Case,  39  Ct. 
CI.  209.  Thus,  a  staff  officer  who  received 
only  a  part  of  the  leave  of  absence  to  which 
he  was  entitled  under  the  orders  of  the  war 
department  may  recover  waiting  orders  pay 
for  the  balance  of  such  time.     Id. 

81.  Under  Act  May  26,  1900.  Magurn's 
Case,  39  Ct.  CI.  416.  Officer  who  did  not  re- 
ceive leave  of  absence  but  was  detained  for 
and  actually  performed  duty  during  the  fur- 
lough period,  except  when  on  sick  leave, 
held  entitled  to  full  two  months  extra  pay. 
Id. 

82,  83.     Magurn's  Case,    39   Ct.   CI.   416. 

84.  Act  Feb.  24,  1897,  29  St.  L.  593.  Brew- 
ington's  Case,  39  Ct.  CI.  399. 

85.  Brewington's  Case,  39  Ct.  CI.  399. 

86.  Such  orders  operate  as  an  assignment 
to  duty  in  the  field.  Brewington's  Case,  39 
Ct.    CI.    399. 

87.  One  part  of  the  res  gestae.  Brewing- 
ton's   Case,    39    Ct.    CI.    399. 
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emoluments  to  which  he  would  have  been  entitled  had  he  been  actually  mustered  on 
the  da1;e  of  remuster,  and  the  settlement  of  his  accounts  must  relate  back  to  that 
date.*'  Under  the  Acts  of  July  22,  1861,  and  July  5,  1862,  an  enlisted  man  was 
only  entitled  to  bounty  if  he  served  for  the  period  of  two  years,^"  and  hence  an  offi- 
cer, who  enlisted  as  a  private  and  was  subsequently  promoted,  remustered  under  the 
act  of  1897,  loses  his  right  thereto  if  the  remuster  is  as  of  a  date  antecedent  to  the 
expiration  of  that  period.""  So,  too,  the  right  of  a  veteran  volunteer  re-enlisting 
to  subsequent  instalments  of  the  bounty  provided  for  by  the  orders  of  the  war  de- 
partment, as  subsequently  ratified  by  congress,  ceased  when  he  was  promoted  to  be 
a  commissioned  officer,"^  and  a  remuster  carrying  back  the  date  of  his  muster  as 
an  officer,  to  a  time  antecedent  to  the  payment  of  an  instalment  of  such  bounty,  de- 
prives him  of  his  right  thereto."'  The  bounty  paid' in  such  cases  is  a  set-ofE  to  the 
amount  found  due  under  the  act  of  1897,  and  may  be  deducted  therefrom."^ 

Commutation  for  quarters.^* — Army  officers  on  detached  recruiting  service  at 
stations  where  there  are  no  public  quarters,  or  where  such  quarters  are  inadequate, 
are  entitled  to  commutation  for  quarters."''  They  are  on  duty  without  tro9ps, 
though  enlisted  men  may  be  on  duty  with  them  in  the  capacity  of  guards,  orderlies, 
and  the  like."" 

Traveling  expenses  and  mileage."'' — The  travel  pay  and  commutation  of  sub- 
stance allowed  an  officer  in  the  civil  war,  honorably  discharged  after  the  passage  of 
the  income  tax  law  of  1863,  was  subject  to  its  provisions  to  the  extent  of  any  sur- 
plus over  and  above  his  actual  traveling  expenses,  and  where  he  failed  to  render  an 
account  thereof,  to  the  extent  of  the  whole  amount  received,"^  and  the  right  of  the 
government  to  the  tax  was  not  taken  away  by  the  repealing  act.""  Such  tax  may 
be  deducted  from  an  account  first  presented  under  the  Act  of  March  3rd,  1901,  ap- 
propriating money  for  arrears  of  pay  of  volunteers  during  the  civil  war.^  That  act 
relieves  the  ofiicer's  claim  from  the  operation  of  the  statute  of  limitations.^ 

Compensation  for  lost  equipment. — Horses  lost  in  the  military  service  are 
paid  for  by  the  government,  provided  the  loss  results  from  any  exigency  or  neces- 
sity of  such  service  and  is  not  caused  by  the  fault  or  negligence  of  its  owner.^ 


88.  24  St.  L.  993.  Application  by  heirs  for 
benefits  of  the  act  operates  to  reopen  the 
settlement  made  with  decedent.  Reynolds's 
Case,   39  Ct.  CI.   74. 

8».  12  St.  L.  268,  §  5,  and  Id.  509,  §  6. 
Reynolds's  Case,  39  Ct.  CI.  74. 

90.  Was  promoted  and  mustered  in  as  a 
commissioned  officer,  and  remustered  under 
the  act  of  1897  as  of  an  anterior  date.  Rey- 
nolds's Case,  39  Ct.  CI.  74. 

91.  Bounty  provided  for  by  Gen.  Orders  of 
the  War  Dept.  Nos.  191,  324,  of  1863,  as  rati- 
fied by  Joint  Resolution  of  Jan.  13,  1864,  13 
St.  L.   400.     Mahan's  Case,   39   Ct.  CI.   97. 

9iS.     Mahan's   Case,    39   Ct.   CI.    97. 

93.  Reynolds's  Case,  39  Ct.  CI.  74;  Mahan's 
Case,  39  Ct.  CI.  97.  Different  rule  applies  to 
first  instalment  of  $25  of  the  $60  bounty 
earned  by  re-enlistment  under  Gen.  Orders 
of  1863,  Nos.  191,  324,  particularly  where  it 
is  not  averred  that  claimant  was  paid  $25  or 
any  other  sum,  under  the  acts  of  1861  and 
1862:  in  addition   to  the   $60.     Id. 

94.  See  4  C.  L.   642. 

95.  Anderson's  Case,   39  Ct.  CI.   316. 

96.  Under  general  order  of  secretary  of 
war  issued  pursuant  to  Act  March  2,  1901  (31 
St.  L.  901),  authorizing  him  to  determine 
what  shall  constitute  duty  without  troops. 
Anderson's  Case,  39  Ct.  CI.  316.     The  act  did 

6  Curr.  Law. — 41. 


not  change  the  former  law  as  to  commu- 
tation for  quarters  (Acts  June  18,  1878,  21  St. 
L.  145,  and  June  23,  1879,  21  St.  L.  30),  nor 
Army  Regulations  §  1336,  made  pursuant 
thereto,  limiting  the  right  to  such  commuta- 
tion  to   officers  serving  without  troops.     Id. 

97.  See   4  C.  1..   643. 

98.  Act  July  1,  1862,  12  St.'  L.  472,  §  86. 
Galm's  Case,  39  Ct.  CI.  55. 

99.  Act  July  14,  1870,  16  St.  L.  261,  §  17. 
Galm's  Case,   39  Ct.   CI.  55. 

1.  16  St.  L.  1179.  Galm's  Case,  39  Ct.  CI. 
65. 

2.  Galm's  Case,  39  Ct.  CI.  55. 

3.  Rev.  St.  §  3482,  as  amended  by  Act 
June  22,  1874  (1  Supp.  Rev.  St.  37).  Hardie'a 
Case,  39  Ct.  CI.  250.  Act  Jan.  9,  1883  (22 
St.  L.  401,  §  2),  providing  that  all  claims  for 
horses  lost  in  battle,  etc.,  shall  be  barred, 
unless  filed  within  one  year  after  the  pas- 
sage of  the  act,  does  not  operate  to  deprive 
the  court  of  claims  of  jurisdiction  to  allow 
such  claims  subsequently  accruing,  but  its 
object  was  to  extend  a  limitation  expiring 
Dec.  31,  1875.  Id.  Horse  killed  on  transport 
going  to  Manila  was  lost  through  an  exi- 
gency of  the  service,  and  it  being  in  charge 
of  a  government  veterinary  surgeon  and  not 
of  its  owner,  it  could  not  be  contended  that 
loss  was  due  to  his  negligence.     Id. 
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Eetvrement.* — A  retired  enlisted  man  is  not  entitled  to  the  increase  of  pay 
given  enlisted  men  in  time  of  war.' 

(§1)  B.  Militia." — In  the  absence  of  statute  a  municipal  corporation  is  under 
no  liability  to  pay  for  supplies  furnished  to  armories  of  the  national  guard  located 
therein.^     Statutes  authorizing  such  expenditures  must  be  strictly  complied  with.' 

An  appropriation  "to  promote  the  efficiency  of  the  state  guard"  is  one  "for  de- 
fraying the  necessary  expenses  of  government"  within  the  meaning  of  the  Arkansas 
constitution,  and  hence  may  be  made  by  a  majority  vote  of  the  legislature.* 

The  duty  of  the  governor  of  Kentucky  to  approve  the  pay  rolls  of  the  state 
guard  is  ministerial  merelv,  and  hence  mandamus  will  lie  to  compel  him  to  perform 
it.i" 

§  2.  Regulations  and  discipline;  promotion  and  discharge}''- — An  officer  in 
the  navy  may  be  promoted  for  eminent  and  conspicuous  conduct  in  battle,  when  the 
number  of  the  higher  grade  is  full,  only  with  the  advice  and  consent  of  the  senate.^^ 
The  constitutional  power  of  the  president  to  fill  vacancies  during  the  recess  of  the 
tenate  is  operative  only  when  there  is  an  existing  office  and  a  vacancy  therein,  and 
doc!s  not  authorize  him  to  create  vacancies  by  making  such  promotions  to  a  grade  in 
which  there  are  no  vacancies.'-^  Such  a  promotion  is  ineffective  and  creates  no 
vacancy  to  which  officers  below  the  one  advanced  can  be  promoted.^* 

The  act  providing  for  medals  of  honor  for  distinguished  services  during  the 
civil  war  applies  only  to  those  who  distinguished  themselves  in  action,  and  not  to 
one  rendering  services  as  a  spy  or  military  expert.^' 

§  3.  Military  and  naval  tribunals}'^ — Courts-martial  are  courts  of  inferior 
limited  jurisdiction.^'  Xo  presumptions  are  indulged  in  favor  of  their  judgments, 
but  before  they  will  be  given  effect  it  must  be  made  to  clearly  and  affirmatively  ap- 
pear that  the  court  was  legally  constituted,  that  it  had  jurisdiction  of  the  person 
and  offense  charged,  and  that  the  judgment  imjDosed  is  conformable  to  the  law.^* 
They  have  jurisdiction  to  try  and  punish  persons  in  the  military  service  for  murder 
and  certain  other  crimes  only  in  time  of  war,  insurrection,  or  rebellion,  and  such  a 
condition  must  be  shown  to  have  existed  in  order  to  sustain  their  judgments  in  such 
cases.^^  The  existence  of  a  state  of  war  must  be  determined  by  the  political  depart- 
ment of  the  government,  and  courts  take  judicial  notice  of  such  determination  and 
are  bound  thereby.^" 


4.  See  4  C.  L.  644. 

5.  Twenty  per  cent  increase  given  by 
Act  April  26,  1898,  30  St.  L..  364.  Murpliy's 
Case,   39   Ct.  CI.   178. 

6.  See  4  C.  L.  645. 

7.  Lewis  V.  New  Torlc,  94  N.  T.  S.  710. 

8.  In  order  to  hold  city  of  New  York 
for  such  supplies  mode  prescribed  by  Mili- 
tary Code,  §  134,  (Laws  1898,  p.  563,  c.  212, 
as  amended  by  Laws  1901,  p.  843,  c.  314),  for 
contracting  for  such  supplies,  must  be  strict- 
ly complied  with.  Lewis  v.  New  York,  94 
N.  Y.  S.  710.  Such  section  construed  with 
New  York  charter  §  1565  (Laws  1901,  p. 
645,  c.  466),  requires  contracts  to  be  let  to 
lowest  bidder  after  due  advertisement  ex- 
cept in  case  of  an  emergency  and  hence  con- 
tract for  coal  made  by  private  negotiation 
imposes    no    obligation   on   the    city.     Id. 

9.  Act  March  17,  1905,  held  valid  under 
Const,  art.  6,  §§  30,  31,  though  it  also  recites 
that  the  appropriation  is  made  necessary  in 
order  to  receive  the  support  of  the  Federal 
government  under  certain  acts  of  congress. 
State    V.    Moore    [Ark.]    88    S.    W.    881.     Act 


March  17,  1905.  making  an  appropriation  to 
promote  the  efficiency  of  the  state  guard 
does  not  violate  Const,  art.  5,  §  30,  requiring 
appropriations  to  be  made  by  separate  bills, 
each  embracing  but  one  subject,  because  it 
includes  an  appropriation  for  the  benefit  of 
the  adjutant  general,  thereby  in  effect  re- 
pealing Kirby's  Dig.  §   5295.     Id. 

10.  Duty  imposed  by  St.  1903,  |  2705. 
Cochran  v.  Beckham  [Ky.]  89  S.  W.  262. 

11.  See  4  C.  L.    645. 

12.  Rev.  St.  §§  1506,  1507.  Peck's  Case, 
39  Ct.  CI.  125. 

13.  14.     Peck's  Case,  39  Ct.  CI.   125. 

15.  Act  March  3,  1863  (12  St.  at  L.  751,  c. 
79).  De  Arnaud  v.  Ainsworth,  24  App.  D. 
C.   167. 

16.  See   4   C.   L.    647. 

17.  Hamilton  v.  McClaughry,  136  F.  445. 

18.  Hamilton  v.  McClaughry,  136  F.  445. 
Where  a  respondent  in  habeas  corpus  al- 
leges that  he  holds  the  petitioner  under  a 
judgment  of  conviction  by  a  court-martial, 
he  must  shoyr  a  valid  exercise  of  the  power 
conferred  on  such  courts.     Id. 
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IsTo  commander  of  a  fleet  or  Bquadron  in  the  waters  of  the  United  States  may 
convene  a  naval  court-martial  without  express  authority  from  the  president."  The 
accused  must  be  furnished  with  a  true  copy  of  the  charges  with  the  specifications  at 
the  time  he  is  put  under  arrest.^^  The  arrest  referred  to  is  the  one  made  after 
charges  have  been  formulated  and  a  court-martial  ordered,  and  not  to  the  pre- 
liminary arrest  or  detention  consequent  upon  the  commission  of  an  offense.^^  The 
expressed  satisfaction  of  the  accused  with  the  court  is  a  waiver  of  any  objections 
to  its  personnel.^*  In  order  to  be  effective  the  sentence  must  be  afirrmed  by  the 
proper  officer."  The  temporary  suspension  of  a  naval  officer  from  duty  is  not  such 
a  punishment  for  the  offense  leading  up  thereto  as  will  prevent  further  proceed- 
ings against  him  by  court-martial.^' 

§  4.  Civil  status,  rights  and  liabilities  of  the  military  and  navy." — When  the 
armed  forces  of  the  government  are,  by  lawful  authority,  commissioned  to  enforce 
its  lawful  demands  against  a  foreign  country,  or  to  protect  the  lives  of  its  citizens 
stationed  there,  or  its  accredited  representatives,  there  exists  military  jurisdiction 
and  power  to  enforce  discipline.^^  Persons  in  the  military  service  who  commit 
crimes  while  stationed  in  a  foreign  country  are  not  amenable  to,  nor  are  the  offenses 
committed  in  violation  of,  the  latter's  laws,  Avhether  such  occupation  is  with  the 
consent  of  the  foreign  country  or  not.^'  If  offenses  at  all,  they  are  offenses  com- 
mitted in  violation  of  the  military  laws  of  this  country.'" 

§  5.     Martial  law.^^ 

§  6.     Soldiers'  homes  and  indigent  soldiers.^^ 


Militia,  see  latest  topical  index. 


MILLS. 


A  "public  grist  mill"  is  one  at  which  grain  is  ground  by  the  grist,,  and  a  mill 
which  receives  frain  and  gives  the  owner  proportionate  amount  of  flour  and  bran 
from  stock  on  hand  is  not  within  the  statute  regulating  tolls. '^^ 


19.  TJnder  58th  article  of  war.  Hamilton 
V.  McClaug-hry,  136  F.  445. 

20.  Hamilton  v.  MoClaughry,  136  P.  445. 
Boxer  uprising:  in  Ciiina  in  June  1900,  lield 
to_c(jn^titute  a  time  of  war  within  the  mean- 
ingr   of   this   article.     Id. 

21.  Rev.  St.  §  1624,  art.  38.  United  States 
V.  Smith,  197  U.  S.  386,  49  Law.  Bd.  801,  rvg-. 

-  38  Ct.  CI.  257.  "Waters  of  the  United  States" 
mean  waters  within  the  continental  limits 
of  the  United  States  and  do  not  include 
Manila  bay,  and  court-martial  ordered  by 
commander  of  fleet  stationed  there  shortly 
after  the  treaty  with  Spain  is  legal,  though 
not  expressly  authorized  by  the  president.  Id. 

22.  Rev.  St.  §  1624,  art.  43,  Comp.  St.  1901, 
p.  1117.  United  States  v.  Smith,  197  U.  S. 
386,  49  Law.  Ed.  801,  rvg.  Smith's  Case,  38 
Ct.  CI.  257.  Naval  Regulation  Act  April  23, 
1800,  2  St.  at  L.50,  51,  c.  33.  Bishop  v.  U.  S.,  197 
U.  S.   334,  49  Law.     Ed.  780,  afg.   38  Ct.  CI.  473. 

23.  Service  on.  day  after  naval  court-mar- 
tial was  ordered  held  sufHcient,  though  ac- 
cused had  been  in  irons  for  some  time  previ- 
ously. United  States  v.  Smith,  197  U.  S!  386, 
49  Law.  Ed.  801,  rvg.  38  Ct.  CI.  257.  Serv- 
ice need  not  be  made  where  he  is  temporar- 
ily placed  under  arrest  for  the  preservation 
of  good  order  and  for  purposes  of  investiga- 
tion, and  is  subsequently  released,  but  it 
is  sufficient  if  he  is  served  on  the. day  when 
he  is  re-arrested  on  the  convening  of  a 
court-martial  for  the  trial  of  the  charges 
against  him.  Bishop  v.  U.  S.,  197  U.  S.  334, 
49  Law.  Ed.  780,  afg.   38  Ct.  CI.  473. 


24.  Precludes  collateral  attack  on  ground 
that  as  many  officers  as  could  be  convened 
without  injury  to  the  service  were  not  sum-, 
moned,  as  required  by  Act  July  17,  1862,  art. 
11  (12  St.  at  L.  603,  c.  204).  Bishop  v.  U.  S. 
197  U.  S.  334,  49  Law.  Bd.  780,  afg.  38  Ct. 
CI.    473. 

25.  Confirmation  of  sentence  of  naval 
court-martial  by  the  ofllcer  convening  it  was 
not  required  by  Act  July  17,  1862,  arts.  19, 
20  (12  St.  at  L.  605,  c.  204),  where  the  Sen- 
tence extended  to  dismissal  from  the  service, 
but  only  approval  by  the  president.  Bishop 
V.  U.  S.,  197  U.  S.  334,  49  Law.  Ed.  780,  afg. 
38  Ct.  CI.  473.  Confirmation  by  president 
held  to  sufficiently  appear  from  statement 
in  letter  of  secretary  of  the  navy  dismissing 
the  accused  from  the  service,  and  president's 
signed  approval  of  the  brief  of  the  findings 
of  the  court.     Id. 

20.  Suspension  for  a  day  for  intoxication 
held  not  a  punishment  within  the  meaning 
of  Navy  Regulations  1865,  par.  1205,  and  or- 
der restoring  him  to  duty  to  await  an  op- 
portunity for  time  to  investigate  the  case 
held  not  to  have  "entirely  discharged"  tlie 
accused  within  the  meaning  of  the  same 
paragraph.  Bishop  v.  U.  S.,  197  U.  S.  334, 
49  Law.  Bd.  780,  afg.  38  Ct.  CI.   473. 

27.     See  4  C.  L,  649. 

as,   20.     Hamilton  V.  MoClaughry,  136  P.  445. 

30.  Hamilton  v.  MoClaughry,  136  P.  445. 
Thus,  a  soldier  committing  murder  during 
the  presence  of  the  American  troops  in 
China,    during   the    Boxer   uprising,    must    be 


644 


MINES  AND  MINEEALS  8  lA. 


6  Cur.  Law. 


MINES  ANB  MINERALS.' 


S  1.     General        Common-LaTT        Principles 
(644). 

A.  Public    Ownership    (644). 

B.  Private    Ownership;    Hig-ht    of    Free- 

hold Tenants  of  Less  Than  Fee 
(644).  Kig-hts  of  Life  Tenants  and 
Lessees  (645).  Rights  of  Co-Own- 
ers and  Tenants  in  Common  (645). 
§  2.  Acquisition  of  Mining  Riglits  in  Pub- 
lic Lands    (S45). 

A.  "What  Lands  May  Be  Located   (645). 

B.  Who   May  Locate    (646). 

§  3.     Mode  of  Locating  and  Acquiring  Pat- 
ent   (646). 

A.  Making-  and  Perfecting  Location  (646). 

B.  Maintaining      Location;       Forfeiture, 

Loss   or  Abandonment    (648). 

C.  Relocation    (650). 

D.  Proceedings    to    Obtain    Patent;    Ad- 

verse  Claims    (650).     Suits    to   De- 
termine Adverse  Claims   (662). 
§  4.     O-n'nersliip     or     Estate     Obtained     by 
Claim,  Location,  and   Patent;  Apex  and  E^x- 
tralateral    Rights    (654).     Apex    and    Extra- 


lateral  Bights  (655).  Boundary  Lines  and 
Monuments    (657). 

§  5.  Right  to  Mine  on  Private  Land 
Thrown    Open   to   the   Public    (657). 

§  6.  Private  Conveyances  or  Grants  of 
Mineral  Rights  in  Lands  (657).  Rights  as 
Between  Surface  and  Subterranean  Owners 
(661). 

S  7.  Leases  (663).  Interpretation  and 
Effect  (663).  Mistake  and  Fraud  (663).  In- 
terests Under  a  Lease  (663).  Assignments 
and  Conveyances  (665).  Rents  and  Royal- 
ties (665).  Time  as  a  Condition  (666).  For- 
feitures and  Cancellations  and  Abandonment 
(667).  Breaches  May  be  Waived  (669).  Re- 
instatement   (670). 

§  8.     Worlting  Contracts  (670). 

§  9.  Mining  Partnerships  and  Corpora- 
tions   (671). 

§  10.     Public    Mining   Regulations    (071). 

§  11.     Statutory  Liens   and  Charges    (671). 

§  12.     Mining  Torts    (673). 

§  13.  Remedies  and  Procedure  Peculiar  to 
Mining    Rights    (673). 


§  1.  Gen&rwl  common-law  principles.  A.  Public  ownership^*'  seldom  arises 
as  a  live  question  in  respect  of  lands  in  the  public  domain.^" 

(§1)  B.  Private  ownership;  right  of  freehold  tenants  of  less  than  fee.^^ — 
Minerals  in  place  in  the  earth  are  realty,^^  but  when  severed  therefrom  by  artificial 
causes  become  personalty.^^  OiP'  and  natural  gas  are  minerals  within  this  rule 
and  become  personalty  only  when  reduced  to  possession.*"  They  constitute  a  part 
of  the  land  and  belong  to  the  owner  of  the  fee  in  the  sense  that  he  has  the  exclusive 
right  to  reduce  them  to  possession  by  operations  on  his  own  land,  and  to  grant  such 
right  to  others.*^  He  is  not  limited  to  any  particular  territorial  area  beneath  the 
surface,  but  may  draw  oil  from  the  underlying  reservoir  generallfl*^  Until  so  re- 
duced to  possession,  however,  they  may  be  taken  by  any  other  person  by  proper 
operations  on  his  own  land."*^  The  shaft  drilled  from  the  surface  to  the  gas  bearing 
rock  is  a  part  of  the  realty.** 

One  owning  the  fee  to  land  within  the  limits  of  a  country  highway,  subject 


punished  under  the  articles  of  war  or  not  at 
all.     Id. 

31.  See  4  C.  L.  649,  and  note  In  98  Am. 
St.  Rep.   773. 

32.  See  4   C.  L.    649. 

S2a.     Crawshaw  v.  Curtis,  119  111.  App.  42. 
Water  power  and  mill-dam  privileges,   see 
Waters  and  Water  Supply,  4  C.  L.   1824. 

33.  As  to  the  cases  anterior  to  Current 
Law,   see  Barringer  and  Adams  Mines. 

34.  See  2  C.  L.   893. 

35.  See  post,  §  2  et  seq. ;  Public  Lands,  4 
C.  L.  1106. 

For  a  discussion  of  this  matter,  see  Bar- 
ringer &  Adams  Mines,  p.  178  et  seq. 

36.  See    4   C.   L.    650. 

37.  Brooks  v.  Cook,  141  Ala.  499,  SS  So. 
641;  Smoot  v.  Consolidated  Coal  Co.,  114  111. 
App.  512.  Is  land  and  subject  to  conveyance 
as  such.  Huss  v.  Jacobs,  210  Pa.  145,  59  A. 
991. 

38.  Smoot  V.  Consolidated  Coal  Co.,  114 
111.    App.    512. 

39.  Petroleum  oil  is  a  mineral  and  when 
in  place  is  realty  and  a  part  of  the  land  it- 
self.    Preston  v.  White  [W.  Va.]  50  S.  E.  236. 
Is  part  of  the  freehold.     Isom  v.  Rex    Crude  | 
Oil  Co.  [Cal.]  82  P.  317.     Becomes  personalty 


only  when  brought  to  the  surface.     Peterson 
V.  Hall   [W.  Va.]   50  S.  B.  603. 

40.  Natural  gas  is  mineral,  and  when  in 
place  is  part  of  the  land  itself.  Preston  v. 
White  [W.  Va.]  50  S.  E.  236.  Becomes  per- 
sonalty only  after  being  mined  and  reduced 
to  possession.  Shenk  v.  Stahl  [Ind.  App.]  74 
N.  E.  538.  When  extracted  from  the  earth 
and  put  in  a  pipe  line  is  personal  property, 
and  hence  may  be  the  subject  of  conversion. 
Conversion  where  pipe  is  opened  and  gas  ex- 
tracted and  consumed  without  the  owner's 
knowledge  and  consent.  Crystal  Ice  &  Cold 
Storage  Co.  v.  Marion  Gas  Co.  [Ind.  App  1  74 
N.   B.   15. 

41.  Richmond  Nat.  Gas  Co.  v.  Davenport 
[Ind.  App.]  76  N.  E.  525;  Southern  Pac.  R.  Co. 
V.  San  Francisco  Sav.  Union,  146  Cal.  290,  79 
P.  961. 

42.  Southern  Pac.  R.  Co.  v.  San  Francisco 
Sav.    Union,   146    Cal.    290,    79   P.    961. 

,  43.  Richmond  Nat.  Gas  Co.  v.  Davenport 
[Ind.  App.]  76  N.  E.  525.  Owners  of  sur- 
face have  collectively  an  exclusive  own- 
ership in  the  oils.  Southern  Pac.  R.  Co.  v. 
San  Francisco  Sav.  Union,  146  Cal.  290  79 
P.   961. 

44.  Shenk  v.  Stahl  [Ind.  App.]  74  N.  E. 
538. 
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only  to  the  public  easement,  has  a  legal  right  to  quarry  and  remove  the  underlying 
stone,  so  long  as  he  does  not  unnecessarily  interfere  with  the  rights  of  the  public." 

Rights  of  life  tenants  and  lessees. — A  life  tenant  coming  into  possession  of 
land  from  which  the  owner  of  the  fee  has  previously  taken  oil  or  gas  by  means  of 
wells,  or  after  he  has  granted  the  right  to  do  so  to  another,  may  enjoy  the  use  of 
such  wells  or  the  royalties  therefrom  during  such  tenancy  as  profits  and  income  from 
the  land  in  the  condition  in  which  it  comes  to  him  ;*"  but  where  no  such  operations 
have  been  carried  on  by  the  owner  of  the  fee,  or  his  grantee  or  lessee,  and  he  has 
not  conveyed  such  right  by  lease  or  grant  during  his  ownership,  a  tenant  for  life 
has  no  right  himself  to  operate  for  oil  or  gas  or  to  give  authority  to  another  to  do 
so,*^  and  such  a  taking  by  him  constitutes  waste,^^  notwithstanding  the  fact  that  all 
the  gas  or  oil  will  be  taken  by  operations  on  neighboring  lands  before  the  remainder- 
man comes  into  possession.^" 

An  ordinary  lease  not  referring  to  mines,  minerals,  quartz,  or  oil,  is  a  lease 
merely  of  the  superficies  of  the  soil  and  does  not  authorize  the  removal  of  underly- 
ing oil,""  and  its  unauthorized  severance  and  removal  by  the  lessee  is  waste."'- 

Bights  of  co-owners  and  tenants  in  common. — Joint  owners  of  oil  and  gas 
only,  not  owning  the  surface,  cannot  have  partition  in  kind  by  lines  upon  the  sur- 
face, but  only  by  a  sale  of  the  oil  and  gas  and  a  division  of  the  proceeds.^^ 

The  basis  of  accounting  between  tenants  in  common,  joint  tenants,  and  co- 
parceners, for  waste  effected  by  the  extraction  of  oil  from  the  common  property 
under  circumstances  making  it  reasonably  certain  that  the  party  so  taking  it  acted 
without  fraud  and  under  the  belief  of  good  title  in  himself  to  the  whole  of  the 
property,  though  not  without  notice  of  defect  of  title,  is  the  value  of  all  the  oil  pro- 
duced from  the  land,  less  the  whole  cost  of  its  production,  including  the  cost  of 
drilling  producing  wells.^'  If  one  co-tenant  executes  an  oil  lease  purporting  to 
cover  the  entire  property  under  which  the  lessee  produces  oil,  delivering  a  part  there- 
of to  the  lessor  as  royalty,  it  is  proper  to  require  the  lessor  and  lessee  jointly  to 
make  reparation  to  the  injured  co-tenant,^*  and  to  order  satisfaction  of  the  decree 
against  them  to  be  made  out  of  proceeds  of  the  oil  in  the  hands  of  a  special  re- 
ceiver appointed  in  the  cause."'  Eentals  received  by  the  lessor,  under  the  provisions 
of  the  lease  for  delay  in  drilling,  constitute  no  part  of  the  damages  and  should  not 
be  included  in  the  decree,  nor  are  they  to  be  accounted  for  as  rents  and  profits  unless 
the  lease  is  ratified  or  acquiesced  in  by  the  other  co-tenant."°  A  mere  demand  for 
discovery  as  to,  and  an  accounting  for,  such  rentals,  in  a  bill  expressly  denying  the 
title  of  the  lessor  and  the  validity  of  the  lease,  does  not  amount  to  a  ratification 
or  adoption  of  such  lease."' 

§  2.  Acquisition  of  mining  rights  in  public  lands.  A.  What  lands  may  he 
located.^^ — In  order  to  be  valid  the  location  must  be  upon  unappropriated  govern- 
ment land."*    A  junior  location,  however  regular  in  form,  is  of  no  effect  as  against  the 


45.  Town  of  Clarenaon  v.  Medina  Quarry 
Co.,  102  App.  DiVi  217,  92  N.  T.  S.  530. 
Should  only  be  required  to  keep  a  passage- 
way open  upon  the  surface  of  the  ground,  or  by 
bridges,  sufficiently  wide  to  enable  teams 
to  pass,  and  not  to  full  legal  width  of  high- 
way. Should  also  be  required  to  give  bond 
to  protect  town  against  loss  from  personal 
injuries,  and  to  complete  work  within  rea- 
sonable time.     Id. 

48,  47,  48,  49.  Richmond  Nat.  Gas  Co.  V. 
Davenport   [Ind.   App.]    76  N.   B.   525. 

50.  Lease  for  purposes  of  erecting  tene- 
ment building  held  not  to  authorize  removal 


of    oil.     Isom   V.    Rex    Crude   Oil    Co.    [Cal.] 
82   P.   317. 

51.  Authorizes  rescission  of  contract  un- 
der Civ.  Code  §  1930.  Isom  v.  Rex  Crude  Oil 
Co.    [Cal.]    82    P.    317. 

52.  Where  one  party  owns  all  the  sur- 
face and  one-eighth  of  the  oil  and  gas,  and 
other  party  the  balance.  Preston  v.  White 
[W.    Va.]    50    S.    E.    236. 

53.  54,  55,  56,  57.  McNeely  v.  South  Penn 
Oil  Co.   [W.  Va.]    52  S.  B.  480. 

58.  See   4   C.  L.    650. 

59.  Cunningham  v.  Pirrung  [Ariz.]  80  P. 
329;     McWilliams     v.     Winslow     [Colo.]     82 
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rights  conferred  upon  a  prior  locator,  so  long  as  the  prior  location  is  STibsisting."" 

Land  once  located  may  become  unappropriated  by  a  forfeiture  or  abandonment 
of  the  rights  of  the  original  locator."  So,  too,  land  attemped  to  be  located  is  un- 
appropriated if  the  attempted  location  is  invalid.*^ 

(§2)  B.  Who  may  locate.^^ — A  location  by  an  alien  is  not  void,  but  voidable 
only,  and  cannot  be  attacked  by  anyone  except  the  government."*  It  is  rendered 
valid  by  his  subsequent  grant  thereof  to  a  citizen."^ 

§  3.  Mode  of  locating  and  acquiring  patent.  A.  Making  and  perfecting  lo- 
cation.^''— Under  the  Federal  statutes  no  location  can  be  made  until  the  discovery 
of  the  vein  or  lode  within  the  limits  of  the  claim  located."'  This,  however,  merely 
means  that  the  fact  of  discovery  must  exist  prior  to  the  vesting  of  that  right  of  ex- 
clusive possession  which  attends  a  valid  location,  and,  if  there  are  no  intervening 
rights,  it  is  immaterial  whether  the  discovery  is  made  before  or  after  the  performance 
of  the  other  acts  necessary  to  perfect  the  location."*  The  same  discovery  cannot 
be  used  for  two  locations,  nor  can  a  location  be  based  on  a  discovery  within  the 
limits  of  another  existing  and  valid  location."' 

The  location  must  be  distinctly  marked  on  the  ground  so  that  its  boundaries 
can  be  readily  traced.''"  If  a  discovery  is  made  and  a  proper  notice  of  location  is 
filed,  it  is  sufficient  if  the  boundaries  are  marked  on  the  ground  before  the  accrual 
of  intervening  rights.''^     The  locator,  however,  delays  at  his  peril,   since  he  as- 


P.  538.  A  placer  location  can  only  be  made 
on  vacant  and  unoccupied  public  land.  Mof- 
fatt  V.  Blue  River  Gold  Bxcav.  Co.  [Colo.] 
80  P.  139.  One  cannot  go  upon  a  valid 
prior  placer  location  and  locate  another 
■  placer  claim  thereon  unless  the  original  lo- 
cator has  abandoned  his  claim,  waived  the 
trespass,  or 'has,  by  his  conduct,  estopped 
himself  to  complain.     Id. 

60.     Zerres  v.  Vanina,  134  F.  610. 

CI.     See  §   3   C.  post. 

62.  Cunningham  v.  Pirrung  [Ariz.]  80  P. 
329 

63.  See    4    C.    L.    651. 

64.  65.  Stewart  v.  Gold  &  Copper  Co. 
[Utah]    82  P.    475. 

66.  See   4   C.   L.    651. 

67.  Rev.  St.  §  2320,  5  Fed.  St.  Ann.  p.  8. 
Creede  &  C.  C.  M.  &  M.  Co.  v.  Uinta  T.  M. 
&  T.  Co.,  196  U.  S.  337,  49  Law.  Ed.  501; 
Score'  V.  Griffin  [Ariz.]  80  P.  331.  Evidence 
held  sufficient  to  show  existence  -of  vein 
or  lode  at  time  of  defendant's  location,  and 
a  compliance  with  statutory  requirements. 
Id.  Evidence,  in  suit  to  determine  adverse 
claims  to  a  strip  of  ground  as  between  a 
placer  and  a  lode  location,  held  sufficient 
to  show  that  locator  of  lode  claim  had 
discovered  valuable  mineral-bearing  rock 
therein,  ores  whose  value  was  shown  having 
been  sufficiently  identified  as  coming  there- 
from. San  Miguel  C.  G.  M.  Co.  v.  Bonner 
[Colo.]  79  P.  1025.  Evidence  in  action  to 
support  adverse  claim  held  sufficient  to 
support  findings  with  respect  to  location  and 
discovery  of  mineral.  Stewart  v.  Gold  & 
Copper  Co.  [Utah]  82  P.  475.  The  statute 
is  made  applicable  to  the  location  of  lands 
chiefly  valuable  for  petroleum  or  other 
mineral  oils.  29  Stat,  at  L.  p.  526,  c.  216, 
provides  for  entry  of  such  lands  under  laws 
applicable  to  placer  claims,  and  Rev.  St. 
§  2329,  making  laws  relating  to  lode  claims 
applicable  to  placer  claims.  Chrisman  v. 
Miller,    197    U.    S.    313,    49    Law.    Ed.    770.     In 


order  to  sustain  a  location  of  petroleum 
lands  there  must  be  such  a  discovery  of  oil 
as  gives  reasonable  evidence  of  its  existence, 
and  as  would  justify  a  man  of  ordinary 
prudence  in  the  expenditure  of  his  time  and 
money  in  the  development  of  the  property. 
Evidence  held  to  sustain  finding  that  there 
was  no  such  discovery.  Chrisman  v.  Miller, 
197   U.   S.    313,    49   Law.    Ed.    770. 

68.  Discovery  is  only  one  of  the  steps 
necessary  to  a  valid  location,  and  the  order 
in  which  such  steps  are  taken  is  immaterial 
as  against  the  government.  Creede  &  C.  C 
M.  &  M.  Co.  V.  Uinta  T.  M.  &  T.  Co.,  196  U.  S 
337,    49  Law.   Ed.   501. 

69.  Location  held  not  invalid  on  ground 
that  discovery  was  made  while  working  in 
an  existing  mine,  where  locator  testified 
that  he  found  quartz  at  different  points  on 
the  ledge  outside  of  the  tunnel.  Reiner  v. 
Schroeder,  146  Cal.  411,  80  P.  517.  A  location 
based  upon  a  discovery  within  the  limits  of 
an  existing  and  valid  location  is  void.  Sul- 
livan V.  Sharp  [Colo.]    80  P.  1054. 

70.  U.  S.  Rev.  St.  §  2324,  5  Fed.  St.  Ann.  19. 
Bonanza  Consol.  M.  Co.  v.  Golden  Head  M.  Co. 
[Utah]  80  P.  736.  Attempt  to  make  location 
by  posting  notice  on  house  in  which  they 
claimed  to  have  located  mineral  claim  held 
insufficient  and  not  to  entitle  plaintiffs  to 
recover  possession  where  no  attempt  was 
made  to  distinctly  mark  boundaries  on 
ground.  Malececk  v.  Tinsley  [Ark.]  85  S.  W. 
81. 

71.  Brockband  v.  Albion  Mln.  Co.  [Utah] 
81  P.  863.  Though  boundaries  were  not  fully 
marked  on  day  location  notice  was  posted 
because  of  deep  snow,  where  notice  contain- 
ed full  description  of  claim  by  courses  and 
distances  from  the  discovery  monument  where 
it  was  posted,  and  claim  was  relocation  of 
one  covering  same  ground,  the  corners  of 
which  were  still  substantially  in  place,  lo- 
cation held  at  least  sufficient  to  entitle  the 
locator    to    perfect    It    within    a    reasonable 
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Slimes  the  risk  of  intervening  rights  of  third  parties."  One  relocating  an  old 
claim  may  adopt  corner  monuments  formerly  placed  on  the  ground,  where  their 
locations  correspond  with  the  calls  in  the  notice,  by  repairing  or  reconstructing 
them,"  and  his  notice  of  location  may  be  made  to  refer  to  the  boundary  monuments 
or  stakes  of  the  previous  location.''* 

Location  notices  and  statutes  prescribing  their  contents  will  be  liberally  con- 
strued,'^ and  a  substantial  compliance  with  the  statute  is  sufficient.''  It  is  suffi- 
cient if  the  claim  is  so  described  that  a  person  of  reasonable  intelligence  can  readily 
identify  it.''  In  Arizona  in  case  of  the  relocation  of  forfeited  or  abandoned  claims, 
the  certificate  must  state  that  the  claim  is  located  as  forfeited  or  abandoned  prop- 
erty;'* but  this  rule  does  not  apply  where  the  subsequent  locator  bases  his  right 
on  the  contention  that  the  prior  locator  never  made  a  valid  location  imder  the  law."* 

The  Federal  statutes  do  not  require  the  notice  of  location  to  be  recorded,*"  but 
provide  that  all  records  of  claims  must  contain  the  name  or  names  of  the  locators, 
the  date  of  the  location,  and  such  a  description  of  the  claim  or  claims  located  by  refer- 
ence to  some  natural  object  or  permanent  monument  as  will  identify  the  claim,*^ 
and  thereby  clearly  imply  that  recording  will  be  required,  either  by  the  local  laws, 
rules,  or  regulations  of  the  miners,  or  by  state  statutes.*^  A  statute  requiring  the 
claim  to  be  recorded  within  a  specified  time  does  not  work  a  forfeiture  for  noncom- 
pliance in  the  absence  of  a  provision  therein  to  the  contrary.*^  Statutes  in  some 
states  require  the  filing  of  a  verified  declaratory  statement  describing  the  claim.** 

Locations  may  be  amended  without  the  loss  of  original  rights,  except  those  in- 


time,   or  before  the  rights  of  others  inter- 
vened.    Id. 

T2.  Brockband  v.  Albion  Min.  Co.  [Utah] 
81  P.  863. 

73.  Where  plaintiff  had  old  monuments 
repaired  "and  boundaries  marked  with  posts 
in  stone  monuments  at  each  corner,  held, 
that  location  became  complete,  and  sub- 
sequent locators  were  bound  to  take  notice 
of  his  rig-hts.  Brockband  v.  Albion  Min.  Co. 
[Utah]    81    P.    863. 

74.  Brockband  v.  Albion  Min.  Co.  [Utah] 
81  P.    863. 

75.  Bonanza  Consol.  M.  Co.  v.  Golden 
Head  M.  Co.  [Utah]  80  P.  736.  Notice.  Zer- 
res    V.    Vanina,    134    F.    610. 

76.  Bonanza  Consol.  M.  Co.  v.  Golden 
Head  M.  Co.  [Utah]  80  P.  736.  Notice  held 
a  substantial  compliance  with  Nev.  Comp. 
T^aws  1900,  §  208,  though  not  giving  the  dis- 
tance on  each  side  of  the  discovery  point  on 
the  claim,  or  the  general  course  of  the  vein. 
Zerres  v.  Vanina,  134  F.  610.  Evidence  held 
to  sustain  findings  thaf  notices  were  suffi- 
cient. Jackson  v.  Prior  Hill  Min.  Co.  [S. 
D.]    104  N.   W.    207. 

77.  Bonanza  Consol.  M.  Co.  v.  Golden  Head 
M.  Co.  [Utah]  80  P.  736.  Notices  "held  suffi- 
cient, and  properly  admitted  in  evidence.  Id. 

78.  Rev.  St.  1901,  §  3241.  Otherwise  cer- 
tificate is  invalid  and  not  admissible  in  evi- 
dence. Cunningham  v.  Pirrung  [Ariz.]  80 
P.  329;  Score  v.  Griffin  [Ariz.]  80  P.  331. 
Act  applies  either  in  case  of  a  forfeiture 
or  abandonment,  though  in  terms  it  refers 
only  to  the  latter.  Cunningham  v.  Pirrung 
[Ariz.]    80   P.    329. 

79.  In  such  case  he  makes  an  original  lo- 
cation, and  only  issue  Is  the  validity  of  the 
original  location.  Cunningham  v.  Pirrung 
[Ariz.]    80  P.   329. 


80.  Zerres   v.    Vanina,    134    P.    610. 

81.  U.  S.  Rev.  St.  §  2324,  5  Fed.  St.  Ann. 
19.  Bonanza  Consol.  M.  Co.  v.  Golden  Head 
M.  Co.  [Utah]  80  P.  736.  The  sufficiency  of 
the  location  with  reference  to  natural  ob- 
jects or  permanent  monuments  is  a  question 
of  fact.  Id.  Stakes  driven  into  the  ground 
are  sufficient  where  there  are  no  permanent 
monuments  or  suitable  natural  objects,  or 
where,  owing  to  the  condition  of  the  sur- 
rounding country,  they  are  the  best  means 
of  identification.  Id.  Location  held  invalid 
and  insufficient  to  authorize  recovery  of  pos- 
session, where  notice  did  not  contain  such 
a  description.  Malececk  v.  Tinsley  [Ark.] 
85  S.  W.   81. 

82.  Rev.  St.  §  2324,  Comp.  St.  1901,  p. 
1426,  providing  what  the  record  shall  con- 
tain, and  authorizing  miners  to  make  regu- 
lations governing  the  location,  manner  of 
recording,  etc.,  not  inconsistent  "with  the 
state  or  Federal  statutes.  Zerres  v.  Vanina, 
134   F.    610. 

83.  Zerres  V.  Vanina,  134  F.  610.  Nev. 
Comp.  Laws  1900,  §  210,  requiring  claim  to 
be  recorded  "within  90  days  after  posting 
notice  of  location,  is  directory  merely  in  so 
far  as  it  relates  to  the  time  for  making 
the  record,  if  no  adverse  rights  have  inter- 
vened in  the  meantime,  and  even  if  adverse 
rights  have  intervened,  unless  they  are 
founded  on  a  valid  location  and  compliance 
with   the   law.     Id. 

84.  Laws  1873  (Ex.  Sess.)  p.  83,  requiring 
the  filing  of  a  verified  declaratory  statement 
describing  his  claim  in  the  manner  provided 
by  the  Federal  statutes,  is  not  in  conflict 
with  U.  S.  Rev.  St.  §  2324.  Hickey  v.  Ana- 
conda Copper  Min.  Co.  [Mont.]  81  P.  806. 
Statement  is  fatally  defective  where  verifica- 
tion  omits    date    of   location.     Id. 
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consistent  with  the  amendment/"  but  new  rights  cannot  be  added  which  are  incon- 
sistent with  those  acquired  by  other  locations  in  the  meantime.'*  By  statute  in 
Colorado  a  locator  may  file  an  additional  certificate  of  location  if  he  apprehends  that 
his  original  location  is  defective  or  erroneous,  or  that  the  requirements  of  the  law 
in  making  the  location  were  not  complied  with,  or  in  case  he  desires  to  change  the 
surface  location  of  his  claim,  or  to  talce  m  any  part  of  an  overlapping  claim  which 
has  been  abandoned.*'  This  applies  only  in  case  there  has  been  a  valid  but  imper- 
fect location,  and  hence  the  filing  of  an  additional  certificate  confers  no  rights  on 
one  whose  original  location  was  void  because  embraced  within  the  limits  of  a  valid 
existing  location.*' 

(§3)  B.  Maintaining  location;  forfeiture^  loss  or  abandonment.^^ — To  en- 
able one  to  maintain  his  right  to  a  claim  aftet  it  is  acquired,  he  must  continue 
substantially  to  comply  with  valid  state  and  Federal  statutes,  and  valid  rules  es- 
tablished by  miners  in  force  in  the  district  where  his  claim  is  situated.""  Under 
the  Federal  statutes  in  order  to  hold  his  claim  the  locator  is  required  to  perform 
labor  and  make  improvements  in  a  designated  amount  each  year,"^  and  a  failure  ia 
this  regard  renders  the  claim  open  to  relocation  as  though  never  located,"^  even 
though  the  original  locator  remains  in  possession."^  The  period  within  which  the 
work  is  to  be  done  commences  on  the  first  day  of  January  next  succeeding  the  date 
of  the  location  of  the  claim."* 

Work  done  outside  the  boundaries  of  a  claim  is  available  if  in  reasonable  prox- 
imity thereto  and  done  for  the  purpose  of  its  development,"^  and  it  is  immaterial 
whether  the  improvement  is  upon  vacant  or  occupied"*  or  patented  or  unpatented 
property,  except  in  so  far  as  that  fact  may  throw  light  on  the  intention  of  the 
party  doing  the  work."'  The  true  test  is  does  the  work  benefit  or  tend  to  benefit 
the  claim,  and  was  it  done  for  the  purpose  of  developing  it,"'  the  question  of  benefit 


85,  Se.  Bunker  Hill  &  Sullivan  M.  &  C. 
Co.  V.  Empire  State-Idaho  M.  &  D.  Co.,  134 
P.   268-. 

87.  Mills'  Ann.  St.  §  3160.  Sullivan  V. 
Sharp    [Colo.]    80    P.    1064. 

88.  Sullivan  v.    Sharp    [Colo.]    80   P.    1054. 

89.  See  4  C.  L.   653. 

00.     Zerres  v.  Vanina,  134  F.  610. 

91.  Rev.  St.  §  2324,  Comp.  St.  1901,  p. 
1426.     Malone   v.    Jackson    [C.    C.   A.]    137    F. 

-878.  Evidence  in  action  to  support  adverse 
claim  lield  sufficient  to  support  findings 
with  reference  to  performance  of  assess- 
ment work.  Stewart  v.  Gold  &  Copper  Co. 
[Utah]  82  P.  475.  Evidence  in  suit  to  quiet 
alleged  possessory  right  to  claims  held  to 
sustain  finding  that  defendants  had  done 
required  assessment  work.  Lauman  v.  Hoof- 
er,  37   "Wash.    382,   79   P.   953. 

92.  U.  S.  Rev.  St.'  §  2324.  Goldberg  v. 
Bruschi,    146   Cal.    708,    81   P.    23. 

93.  Goldberg  v.  Bruschi,  146  Cal.  708,  81 
P.    23. 

94.  On  claims  located  since  May  10,  1872. 
Act  Jan.  22,  1880,  c.  9,  21  St.  61,  Comp.  St. 
1901,  p.  1427.  Malone  v.  Jackson  [C.  C.  A.] 
137  P.  878.  Where  claim  was  located  Dec. 
6,  1898,  period  for  annual  work  commenced 
Jan.  1,  1899,  and  continued  until  Dec.  31, 
1899,  and  hence  claim  was  not  open  to  re- 
location for  locator's  failure  to  do  required 
work  until   after    the   latter    date.     Id. 

95.  Construction  of  tunnel  on  property 
outside  the  claim  but  solely  with  reference 
to    its    development.     Godfrey    v.    Faust    [S. 


D.]  105  N.  W.  460,  former  opijiion  101  N.  W. 
718.  Work  done  in  a  tunnel  for  the  purpose 
of  developing  the  claim,  and  which  has  a 
tendency  to  develop  it,  may  be  applied  as 
assessment  work  on  such  claim,  regardless 
of  the  contiguity  or  noncontiguity  of  the 
territory  from  the  portal  of  the  tunnel  to 
the  claim  sought  to  be  developed.  XJ.  S.  Rev. 
St.  §  2324,  as  amended  by  Act  Feb.  11,  1875 
c.  41,  18  Stat,  at  L.  315  (5  Fed.  St.  Ann.  pp.  19- 
21)  construed.  Hain  v.  Mattes  [Colo.]  83  P. 
127. 

96.  The  fact  that  the  territory  between  a 
tunnel  and  the  claim  to  be  developed  is 
vacant  and  unoccupied,  or  owned  by  another 
person.  Is  important  only  in  so  far  as  it 
may  have  a  bearing  on  the  ultimate  question 
whether  the  tunnel  does  or  does  not  develop 
the  claim.  Owner  of  claim  need  not  own  a 
continuous  strip  from  portal  of  tunnel  to 
exterior  boundaries  of  claim.  Hain  v.  Mat- 
tes   [Colo.]    83    P.    127. 

97.  Godfrey  v.  Faust  [S.  D.]  105  N.  W. 
460,    former   opinion    101   N.    W.    718. 

98.  Hain  v.  Mattes  [Colo.]  83  P.  127.  Evi- 
dence held  sufficient  to  warrant  finding  that 
whole  of  road  work  was  done  as  work  on 
a  claim  other  than  the  one  in  controversy. 
VPhite  River  Min.  &  Nav.  Co.  v.  Langston 
[Ark.]  88  S.  W.  971.  Where  witness  testi- 
fied that  road  work  had  been  done  as  work 
on  claim  in  controversy,  held,  that  certified 
copies  of  affidavits  filed  in  land  office  show- 
ing that  such  work  had  been  applied  on 
another  claim  were  admissible  to  contradict 
him.     Id. 
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being  one  of  fact  for  the  jury.""  One  claiming  under  a  subsequent  location  is  in 
no  position  to  urge  that  a  trespass  was  committed  in  doing  such  work.^ 

The  test  for  determining  the  value  of  the  work  is  its  reasonable  value  and  not 
the  contract  price  or  the  price  actually  paid  for  it.^ 

If  a  part  owner  of  a  claim  fails  or  refuses  to  contribute  his  proportion  of  the 
cost  of  the  required  work  after  a  personal  notice  or  notice  by  publication  to  do  so, 
his  interest  becomes  the  property  of  his  co-owners  who  have  made  the  required  ex- 
penditures.^ The  right  to  give  siich  notice  is  limited  to  a  co-owner  who  has  per- 
formed the  labor  or  made  the  improvements  required.* 

Actual  possession  is  not  essential  to  the  validity  of  the  title  obtained  by  a  valid 
location,  but,  until  such  location  is  determined  by  abandonment  or  forfeiture,  no 
right  or  claim  to  the  property  can  be  acquired  by  an  adverse  entry  thereon  with  a 
view  to  the  relocation  thereof .'' 

Abandonment^  is  a  matter  of  intention,''  and  takes  place  when  the  claimant  of 
the  claim  goes  away  with  no  intention  of  returning  to  it,  and  with  the  intention  of 
leaving  it  open  to  the  next  applicant.'  By  an  abandonment  the  occupant  loses  all 
interest  in  the  claim  and  leaves  it  free  to  relocation  by  the  next  comer."  An 
abandonment  by  a  part  owner  before  title  has  been  acquired  from  the  government 
does  not  vest  any  right  or  title  to  his  interest  in  his  co-owner.^° 

Forfeiture?^ — A  forfeiture  takes  place  after  the  lapse  of  the  statutory  period 
by  a  failure  to  perform  those  acts  by  which  mining  claims  are  held,  or  to  comply 
with  the  requirements  of  mining  regulations,  and  is  complete  when  some  one  enters 
with  intent  to  relocate.^^  A  forfeiture  can  only  be  established  by  clear  and  con- 
vincing evidence,^'  the  burden  being  upon  the  party  asserting  it.^* 


09.  Whether  a  tunnel  does  or  does  not 
tend  to  develop  the  claim.  Hain  v.  Mattes 
[Colo.]    83   P.    127. 

1.  Because  done  on  an  adjoining-  claim 
to  -which  corporation  doing-  the  -work  had 
no  title.  Godfrey  v.  Faust  [S.  D.]  105  N. 
W.   460,    former  opinion   101   N.    W.   718. 

2.  Rate  of  wages  and  cost  of  work  are 
strong  elements  in  establishing  its  value, 
but  are  not  conclusive.  Stolp  v.  Treasury 
Gold  Min.  Co.,  38  Wash.  619,  80  P.  817.  Evi- 
dence held  to  support  finding  that  -work 
•was  of  reasonable  value  of  $100,  notwith- 
standing- evidence  as  to  time  occupied  in 
performing  It  and  as  to  the  prevailing  rate 
of  -wages.  Id.  Reasonable  value  governs, 
but  amount  paid  may  be  shown  as  bearing 
on  such  value.  McCormick  v.  Parriott 
[Colo.]   80  P.  1044. 

3.  •  Rev.  St.  §  2324,  Comp.  St.  1901,  p.  1426. 
Badger  Gold  M.  &  M.  Co.  v.  Stockton  G. 
&  C.  M.  Co.,    139   F.   838. 

4.  Badger  Gold  M.  &  M.  Co.  v.  Stockton 
G.  &  C.  M.  Co.,  139  F.  838.  Where  co-owners, 
after  having  done  required  work,  conveyed 
the  entire  claim  to  a  corporation  in  con- 
sideration of  substantially  all  its  capital 
stock,  -which  they  retained,  held,  that  notice 
signed  by  both  them  and  the  corporation 
-was  sufficient  to  work  a  forfeiture,  and  to 
vest  forfeited  interest  in  such  corporation. 
Id. 

5.  Where  defendant  performed  necessary 
work  for  previous  year,  fact  that  he  was 
absent  from  claim  and  that  some  of  his 
location  stakes  had  fallen  down  did  not 
vitiate  his  location,  or  authorize  a  relocation 
by  others,  but  he  was  entitled  to  re-enter 
for    the    purpose    of    doing    the    assessment 


work  for  the  next  year,  there  having  been 
no  abandonment  or  forfeiture.  Zerres  v. 
Vanina,    134    P.    610. 

6.  See   4   C.  L.    654. 

7.  MofEatt  V.  Blue  River  Gold  Excav.  Co. 
[Colo.]  80  P.  139.  Where  original  locators 
claimed  to  have  done  required  assessment 
work,  and  posted  notices  that  they  made 
such  claim,  mere  fact  that  -witnesses  testified 
that,  in  their  opinion,  $300  worth  of  work 
had  not  been  done  held  not  to  show  aban- 
donment. Id.  Intent  is  to  be  determined 
by  the  acts  and  conduct  of  the  parties.  Evi- 
dence held  to  negative  the  idea  of  an  inten- 
tion to  abandon  or  surrender  that  portion 
of  the  claim  in  (;ontroversy,  there  being  no 
question  of  statutory  forfeiture  involved. 
Peoria  &  C.  M.  &  M.  Co.  v.  Turner  [Colo. 
App.]   79  P.  915. 

8.  MofEatt  V.  Blue  River  Gold  Excav.  Co. 
[Colo.]  80  P.  139;  Cunningham  v.  Pirrung 
[Ariz.]    80   P.    329. 

9.  His  interest  reverts  to  the  government. 
Badger  Gold  M.  &  M.  Co.  v.  Stockton  G.  & 
C.  M.  Co.,  139  F.   838. 

10.  Badger  Gold  M.  &  M.  Co.  v.  Stockton 
G.  &  C.  M.  Co.,  139  F.  838. 

11.  See  4  C.  L..  653,  n.  55  et  seq. 

13.  Cunningham  v.  Pirrung.  [Ariz.]  80  P. 
329. 

13.  For  failure  to  do  assessment  work. 
Goldberg  v.   Bruschi,   146   Cal.   708,    81    P.    23. 

14.  Goldberg  v.  Bruschi,  146  Cal.  708,  81 
P.  23;  Malone  v.  Jackson  [C.  C.  A.]  137  F. 
878;  Zerres  v.  "Vanina,  134  P.  610.  Plaintiffs 
in  ejectment,  who  had  relocated  claim,  held 
not  to  have  established,  by  a  preponderance 
of  the  evidence,  their  right  to  possession 
as  against  the  original  locator.     Id. 
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(§3)  C.  Eelocation}^ — ^Relocation  is  the  appropriation  of  mining  ground  by 
location  where  a  former  claim  has  been  lost  by  abandonment  or  forfeiture,  and  the 
ground  is  consequently  restored  to  the  public  domain.^"  A  relocation  impliedly 
admits  a  valid  prior  location.  ^^ 

Mining  claims  are  not  open  to  relocation  until  the  rights  of  a  former  locator 
have  been  abandoned  or  forfeited,  or  have  otherwise  come  to  an  end.^*  A  relocation 
on  lands  actually  covered  at  the  time  by  another  and  subsisting  location 
is  void  not  only  against  the  prior  locator  but  against  all  the  world.^°  One  making 
such  a  void  relocation  does  not,  by  continuing  in  possession  after  the  claim  becomes 
subject  to  relocation,  without  then  relocating  it,  acquire  any  rights  against  a  person 
subsequently  making  a  peaceable  adverse  entry  and  a  valid  relocation.^"  Such  entry 
deprives  him  of  the  right  of  possession  so  that  he  cannot  maintain  ejectment  against 
the  person  making  it  on  the  ground  that  the  latter  is  a  mere  trespasser."'^ 

The  area  of  conflict  between  two  locations  does  not,  upon  forfeiture  of  the 
senior  location,  become  unoccupied  mineral  land  of  the  United  States,  so  as  to  give 
a  relocator  thereof  the  right  to  assail  the  title  of  the  Junior  locator  in  adverse  pro- 
ceedings."" 

One  making  a  location  on  land  on  which  he  finds  evidences  of  a  prior  location, 
or  when  he  has  actual  knowledge  of  an  attempted  prior  location,  has  the  burden  of 
proving  either  that  such  attempted  location  was  invalid,  or,  if  valid,  that  the  rights 
acquired  thereunder  were  subsequently  forfeited  or  abandoned."^ 

(§3)     D.  Proceedings  to  ohtain  patent;  adverse  claims.^* — The  decision  of 


15.  See  4  C.  L.  655. 

16.  Jackson  v.  Prior  Hill  Min.  Co.  [S.  D.] 
104    N.    W.    207. 

17.  Can  be  no  relocation  unless  there  has 
been  such  a  prior  location  or  something 
equivalent  thereto.  Zerres  v.  Vanina,  134  F. 
610;  Cunningham  v.  Pirrung-  [Ariz.]  80  P. 
329;  Jackson  v.  Prior  Hill  Min.  Co.  [S.  D.] 
104  N.  W.  207.  Cannot  be  contended  that  re- 
locations are  invalid,  because  notices  are 
posted  on  old  location  stakes,  where  loca- 
tion certificates  declare  that  they  are  re- 
locations of  old  claims.  Jackson  v.  Prior 
Hill  Min.  Co.  [S.  D.]  104  N.  W.  207.  Only 
inquiry  in  such  case  is  "whether  the  former 
locator   performed    the    necessary   labor.     Id. 

18.  Zerres  v.  Vanina.  134  F.  610;  Peoria 
&  C.  M.  &  M.  Co.  V.  Turner  [Colo.  App.] 
79  P.  915.  Land  once  located  may  become 
unappropriated  land  subject  to  relocation  by 
reason  of  the  forfeiture  or  abandonment  of 
a  valid  prior  location.  Cunningham  v.  Pir- 
rung [Ariz.]  80  P.  329.  Valid  prior  location 
is  a  bar  to  subsequent  one  unless  latter  is 
made  as  a  relocation  of  abandoned  or  for- 
feited ground.  Score  v.  Griffin  [Ariz.]  80  P. 
331.  Where  immediately  after  a  judgment  'in 
a  suit  to  recover  possession  of  certain  claims 
that  neither  party  "was  entitled  to  possession, 
plaintiffs  relocated  the  claims  and  there- 
after did  the  required  assessment  "work 
and  remained  in  possession,  held  that 
evidence  sustained  finding  that  relocations 
"were  made  on  unoccupied  government  land. 
Lauman  v.  Hoofer,  37  Wash.  382,  79  P.  953. 
A  relocator  is  not  a  discoverer  of  the  miner- 
al but  an  appropriator  thereof,  and  can  only 
hold  the  ground  upon  proof  that  the  original 
locator  had  abandoned  or  forfeited  his  right 
by  failure  to  comply  "With  the  mining  la"ws. 
Zerres   v.   Vanina,    134    F.    610. 

19.  Malone  v.    Jackson    [C.   C.   A.]    137   F. 


878;  Peoria  &  C.  M.  &  M.  Co.  v.  Turner 
[Colo.  App.]   79  P.  915. 

20.  His  possession  is  not  such  as  to 
prevent  an  entry  peaceably  and  in  good  faith 
for  the  purpose  of  securing,  by  relocation,  a 
right  to  the  exclusive  possession  and  enjoy- 
ment of  the  property.  Malone  v.  Jackson 
[C.  C.  A.]  137  F.  878.  Plaintiff  made  relo- 
cation in  July,  1899,  "which  "was  void  because 
time  for  doing  "work  under  original  location 
did  not  expire  until  Dec.  31,  1899.  He  re- 
mained in  actual  possession  during  1900, 
1901,  and  part  of  1902,  making  various  ex- 
penditures and  improvements.  Defendant 
relocated  the  claim  Jan.  1,  1902.  Held  that 
defendant  acquired  exclusive  right  to  pos- 
session  until   Jan.    1,    1903.     Id. 

31.  Malone  v.  Jackson  [C.  C.  A.]  137  F. 
878. 

■  22.  Rev.  St.  §§  2319,  2324,  are  qualified  to 
this  extent  by  §  2326,  relating  to  adverse 
claims.  Lavagnino  v.  Uhlig,  198  U.  S.  443, 
49  La"w.  Ed.  1119.  Junior  locator  is  entitled 
to  patent  if  senior  locator  fails  to  adverse 
his  application  therefor,  or  fails  to  prosecute 
his  adverse  claim,  and  hence  same  result 
must  arise  from  forfeiture  of  senior  location 
before  application  for  patent  is  made  by 
junior  locator,  and  the  consequent  impossi- 
bility of  the  senior  locator  successfully  ad- 
versing  after  the  forfeiture  is  complete.     Id. 

23.  Cunningham  v.  Pirrung  [Ariz.]  80  P. 
329.  In  suit  to  quiet  title,  -where  plaintiffs 
had  kno"wledge  of  prior  location  and  did  not 
locate  the  ground  as  abandoned  ground  in 
accordance  "with  Rev.  St.  1901,  §  3241,  held 
that  it  was  proper  to  dismiss  complaint  and 
render  judgment  for  defendant,  where  he 
failed  to  prove  that  former  location  was  in- 
valid.    Id. 

24.  See   4    C.  L.    655. 
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the  proper  officers  of  the  interior  department  in  matters  within  its  jurisdiction  upon 
questions  of  fact  is  conclusive  upon  the  courts  in  the  absence  of  fraud,  perjury,  or 
some  such  vice,^=  and  the  same  presumptions  of  regularity  attach  to  such  decisions 
as  to  those  of  courts  of  record,  the  burden  being  upon  those  attacking  them  to  show 
their  invalidity.^®  The  issuance  of  a  patent  is  a  conclusive  adjudication  that  all  the 
steps  required  by  the  Federal  statutes  to  perfect  a  valid  location  have  been  taken,^^ 
but  there  seems  to  be  a  conflict  of  authority  as  to  whether  it  is  conclusive  as  to  com- 
pliance with  state  statutes.^^  A  patent  when  issued  is  generally  regarded  as  relating 
back  to  the  date  of  location.^"  It  has,  however,  been  held  that  the  doctrine  of  rela- 
tion is  a  fiction  of  law,  and  that  whether  a  patent  relates  to  the  date  of  location  is 
to  be  determined  by  the  facts  of  each  particular  case,^"  and  that  unless  all  the  re- 
quirements of  the  law  have  been  complied  with  there  is  no  location,  and  hence  no 
date  antecedent  to  the  application  for  a  patent  to  which  it  can  relate.^^  The  patent 
is  also  conclusive  as  to  all  matters  which  were,  or  might  have  been,  the  subject  of  an 
adverse  claim. '^ 

An  application  for  a  patent  to  one  of  two  or  more  conflicting  claims  presents 
the  question,  which  is  the  superior  claim  within  the  overlapping  surface  boundaries, 
and  tiie  inclusion  of  the  area  in  conflict  within  a  patent  to  one  of  the  claims  is 
necessarily  a  determination  that,  at  the  time  of  the  patent  proceedings,  such  area 
is  a  part  of  that  claim.^^  It  does  not,  however,  necessarily  determine  the  priority 
of  location,  and  where  it  does  not  appear  that  that  question  was  put  in  issue  and 
actually  determined  in  the  course  of  the  patent  proceedings,  the  owner  of  the  other 
claim  is  not  estopped  from  asserting  the  priority  of  his  claim  in  a  subsequent  con- 
troversy respecting  extralateral  rights,  not  necessarily  following  the  surface  conflict 
and  hence  not  involved  in  the  former  proceedings.^*  So,  too,  the  issuance  of  a 
patent  is  not  necessarily  conclusive  as  to  the  order  in  which  the  steps  necessary  to 
a  valid  location  were  taken,.'^  and  hence  does  not  preclude  the  owner  of  a  tunnel 
site,  claiming  that  his  location  was  made  prior  to  the  discovery  of  the  lode  on  which 
the  application  for  the  patent  was  based,  from  showing  when  the  discovery  was  in 
fact  made.'* 

The  possessor  of  a  lode  may  hold  it  either  with  or  without  a  patent.^'    After 


25.  As  to  whether  notice  of  contemplated 
cancellation  of  mining  entries  was  given 
and  received.  Mineral  Farm  Min.  Co.  v.  Bar- 
rick    [Colo.]    80   P.    1055. 

26.  Decision  of  commissioner  of  general 
land  office,  that  sufficient  notice  of  cancella- 
tion of  mining  entries  has  been  given,  can- 
not be  reviewed  where  some  of  the  evidence 
upon  wliich  it  was  based  is  not  in  the  record, 
even  if  it  would  be  in  any  event.  Mineral 
Farm  Min.  Co.  v.  Barrick   [Colo.]   80  P.  1055. 

27.  Creede  &  C.  C.  M.  &  M.  Co.  v.  Uinta 
T.  M.  &  T.  Co.,,  196  U.  S.  337,  49  Law.  Ed.  501; 
Hickey  v.  Anaconda  Copper  M.  Co.  [Mont.] 
81  P.  806. 

28.  Montana:  Its  issuance  is  not  conclu- 
sive that  verified  declaratory  statement  re- 
quired by  state  statutes  was  in  fact  valid 
(Hickey  v.  Anaconda  Copper  M.  Co.  [Mont.] 
81  P.  806),  and  a  patentee  seeking  to  show 
that,  notwithstanding  the  date  of  his  patent 
or  receiver's  final  receipt,  his  title  relates 
back  to  the  date  of  his  location,  must  show 
affirmatively  a  location  valid  under  the  laws 
of  the  state  where  the  claim  is  situated  (Id.). 

Federal  Courts:  See  dictum  in  Creede  &  C. 
C.  M.  &.  M.  Co.  V.  Uinta  T.  M.  &  T.  Co.,  196 
U.  S.  337,  49  Law.  Ed.  501. 


29,  30.  Hickey  v.  Anaconda  Copper  M.  Co. 
[Mont.]   %1   P.    806. 

31.  If  there  is  no  valid  location  by  rea- 
son of  a  failure  to  comply  with  the  require- 
ments of  state  statutes,  there  is  no  date 
antecedent  to  the  application  for  a  patent 
to  which  it  can  relate.  Hickey  v.  Anaconda 
Copper  M.  Co.   [Mont.]  81  P.  806. 

32.  Creede  &  C.  C.  M.  &  M.  Co.  v.  Uinta 
T.  M.  &  T.  Co.,  196  U.  S.  337,  49  Law.  Ed. 
501.  Is  an  adjudication  of  all  questions  re- 
specting such  matters.  Hickey  v.  Anaconda 
Copper  M.  Co.  [Mont.]  -81  P.  806.  Is  not 
conclusive  as  to  the  priority  of  location  in 
a  suit  to  determine  the  ownership  of  miner- 
als at  the  point  of  union  or  intersection  of 
veins,  since  that  is  not  the  subject  of  such 
a  claim.     Id. 

33.  United '  States  M.  Co.  v.  Lawson  [C. 
C.  A.]   134  F.  769. 

34.  No  estoppel  in  such  fiase,  where  it 
is  not  shown  "whether  there  was  an  adverse 
suit,  nor,  if  so,  what  questions  were  in  fact 
presented  and  determined  therein,  nor  upon 
what  ground  the  superior  right  to  the  area 
in  controversy  was  asserted  or  sustained  in 
the  patent  proceedings.  United  States  M. 
Co.   V.   Lawson    [C.   C.   A.]    134    P.    769. 
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instituting  proceedings  to  obtain  a  patent  he  may  abandon  the  same  and  continue 
to  hold  by  right  of  possession.^*  So,  too,  the  mere  cancellation  of  a  mineral  appli- 
cation and  entry  for  a  patent  by  the  ofBcers  of  the  land  department  does  not  divest 
the  applicant's  title,  nor  of  itself  operate  to  restore  the  land  to  the  public  domain 
and  render  it  subject  to  relocation,  but  merely  operates  to  check  or  terminate  the 
patent  proceedings,  and  relegates  the  applicant  to  such  possessory  rights  as  he  had 
prior  to  the  commencement  of  the  proceedings,  or  as  he  may  have  subsequently  ac- 
quired.^" 

As  long  as  a  final  certificate  of  purchase  remains  uncanceled,  the  claim  is  not 
subject  to  forfeiture  for  nonperformance  of  assessment  work,  and  is  not  subject  to 
relocation.*"  The  commissioner  of  the  general  land  office  or  the  secretary  of  the 
interior  may,  upon  due  notice,  of  his  own  motion  cancel  entries  for  failure  to  comply 
with  some  statute  or  rule  of  the  department,  even  though  no  adverse  claim  or  pro- 
test has  been  filed.*'-  The  Jurisdiction  of  the  land  department  is  not,  however,  an 
arbitrary  and  unlimited  one,  to  be  exercised  without  notice  to  the  parties  inter- 
ested,*^ and  the  secretary  of  the  interior  has  no  authority  to  order  a  retroactive  can- 
cellation of  a  certificate  without  notice  to  the  bona  fide  holders  thereof,  so  as  to  cut 
out  their  rights  for  defects  for  which  they  are  not  to  blame.*^ 

Suits  to  determine  adverse  claims.** — Under  the  Federal  statutes,  one  filing  an 
adverse  claim  on  application  for  a  patent  must,  within  thirty  days  thereafter,  com- 
mence proceedings  in  a  court  of  competent  Jurisdiction  to  determine  the  question 
of  the  right  to  possession  and  prosecute  the  same  with  reasonable  diligence  to  final 
Judgment,  and  a  failure  to  do  so  is  a  waiver  of  his  adverse  claim. *°  This  provision 
only  confers  Jurisdiction  on  the  courts  of  suits  between  adverse  mining  claimants  to 
the  same  unpatented  mineral  land,**  and  hence  they  have  no  Jurisdiction  of  such 
suits  where  one  party  claims  under  the  laws  applicable  to  the  disposal  of  mineral 
land,  and  the  other  under  those  relating  to  the  disposal  of  nonmineral  land,  or,  in 
other  words,  to  determine  the  mineral  or  nonmineral  character  of  the  land,  that 
being  a  question  exclusively  within  the  Jurisdiction  of  the  land  department.*'' 

A  tunnel  is  not  a  mining  claim  within  the  meaning  of  this  statute,  but  is  mere- 
ly a  means  of  exploration,**  hence  the  owner  of  a  tunnel  right,  who  simply  seeks  to 


35,  36.  Creede  &  C.  C.  M.  &  M.  Co.  v.  Uinta 
T.  M.  &  T.  Co.,  196  U.  S.  337,  49  Law^  Ed.  501. 

37,  38.  Peoria  &  C.  M.  &  M.  Co.  v.  Turner 
[Colo.  App.]  79  P.  915. 

39.  Rejection  of  application  for  patent 
and  nothing  more  does  not  affect  orig-inal 
location,  and  locator  has  same  rights  as 
if  application  had  never  been  made.  Peoria 
cS;  C.  M.  &  M.  Co.  V.  Turner  [Colo.  App.] 
79  P.  916. 

40.  Southern  Cross  Gold  Min.  Co.  v.  Sexton 
[Cal.]    82  P.    423. 

41.  For  defects  in  the  proof.  Mineral 
Farm  Min.  Co.  v.  Barrick  [Colo.]  80  P.  1055. 
U.  S.  Rev.  St.  §  2326,  providing  that  If  no 
adverse  claim  is  filed  at  end  of  60  days 
from  date  of  publication  it  shall  be  assumed 
that  applicant  is  entitled  to  a  patent  on 
payment  of  the  purchase  price,  must  be 
construed  with  other  statutes  in  pari  ma- 
teria,   and    does    not    change    the    rule.     Id. 

42.  Southern  Cross  Gold  Min.  Co.  v. 
Sexton    [Cal.]    82   P.    423. 

43.  Southern  Cross  Gold  Min.  Co.  v.  Sex- 
ton [Cal.]  82  P.  423.  Owing  to  mistake 
'of  officers,  certificate  did  not  sufficiently  de- 
.scribe   premises,    but   certificate   was   never- 


theless issued.  About  five  years  later  com- 
missioner of  general  land  office  ordered  pub- 
lication of  supplemental  notice,  which  was 
done  after  time  to  do  so  had  been  extended. 
Subsequently,  secretary  of  interior,  without 
a  hearing  to  the  applicants,  ordered  the 
certificate  canceled  as  of  the  date  when  the 
republication  was  ordered.  Held  that  his 
action  in  so  doing  was  unauthorized,  and 
cancellation  was  effective  only  from  date 
of  notice  thereof  to  applicant,  and  conferred 
no  rights  on  one  claiming  under  an  entry 
made  15  years  after  date  of  original  entry 
and  basing  his  right  solely  on  default  of 
original  claimant  to  do  necessary  annual 
labor.     Id. 

44.  See  4  C.  L.   656. 

45.  Rev.  St.  §  2326,  5  Fed.  St.  Ann.  35, 
Comp.  St.  1901.  p.  1430.  Keppler  v.  Becker 
[Ariz.]    80  P.   334. 

46.  Wright  v.  Hartville   [Wyo.]  81  P.  649. 

47.  Has  not  jurisdiction  of  action  in  sup- 
port of  adverse  claim  where  controversy  is 
between  mining  company  and  town  site 
claimant.  Wright  v.  Hartville  [Wyo.]  81 
P.  649.  Petition  held  not  one  to  quiet  title 
and   not   to    sustain   decree   doing   so.     Id. 
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protect  his  tunnel  and  has  as  yet  discovered  no  lode  claim,  is  not  required  to  ad- 
verse an  application  for  a  patent  of  a  lode  claim  through  which  the  line  of  his  tunnel 
runs,  the  lode  of  which  has  been  discovered  on  the  surface.*" 

The  form  of  the  action  may  be  either  at  law  to  recover  possession  or  one  in 
the  nature  of  a  suit  to  quiet  title,=°  but  in  either  case  the  plaintifE  must  allege  facts 
entitling  him  to  possession  of  the  land  in  controversy  as  against  the  government,  as 
well  as  against  the  defendant.'^  As  in  other  cases,  if  the  complaint  fails  to  state 
a  cause  of  action  it  will  not  arrest  the  running  of  the  prescribed  limitation,  and  an 
amendment  made  after  the  expiration  of  the  thirty  days  is  too  late.^^  The  com- 
plaint need  not  allege  that  the  adverse  was  filed  or  the  suit  commenced  within  the 
prescribed  time.^^  It  is  incumbent  on  plaintifE  to  show,  as  one  of  the  material  facts 
necessary  to  establish  the  validity  of  his  location,  that  the  ground  he  sought  to  lo- 
cate was  unoccupied  and  unappropriated  public  mineral  domain,  subject  to  loca- 
tion.°*  The  oath  of  one  of  the  locators  accompanying  the  recorded  notice  of  loca- 
tion as  to  their  citizenship  is  prima  facie  evidence  of  that  fact,  and  is  sufficient 
unless  contradicted.^^  If  it  appears  from  the  testimony^  of  plaintiff  that  the  land 
was,  at  the  time  he  initiated  his  claim,  claimed  by  others,  and  there  is  some  evi- 
dence of  a  compliance  with  the  law  by  the  latter,  the  court  should  assume  for  the 
purposes  of  the  suit  that  the  land  is  covered  by  a  valid  and  subsisting  location  or 
entry,  and  the  plaintiff,  in  order  to  make  out  his  prima  facie  case,  must  show  that 
it  is  vacant  and  unappropriated. ^°  It  will  be  presumed  that  the  vein  on  which  a 
valid  lode  location  has  been  made  extends'  through  the  entire  length  of  such  loca- 
tion, unless  such  presumption  is  overcome  by  a  preponderance  of  the  evidence  to  the 
contrary,^^  and  this  rule  is  equally  applicable,  though  the  controversy  is  between 
a  lode  and  a  placer  claim.^* 

If  plaintiff  fails  to  establish  a  valid  discovery  and  location,  it  is  proper  to 
grant  a  nonsuit  and  to  then  permit  defendant  to  prove  his  title.^"  The  proceed- 
ings then  become  ex  parte,  and  plaintiff  has  no  standing  to  interpose  objec- 
tions.°"      If  title  to  the  ground  in  controversy  is  not  established  by  either  par- 


48,  40.  Creeds  &  C.  C.  M.  &  M.  Co.  V. 
Uinta  T.  M.  &  T.  Co.,  196  U.  S.  337,  49  Law. 
Ed.  501. 

50.  Keppler   v.    Becker    [Ariz.]    80   P.    334. 

51.  Keppler  v.  Becker  [Ariz.]  80  P.  334. 
Complaint  failing-  to  allege  facts  entitling 
plaintiffs  to  possession  under  tiie  Federal 
mineral  laws,  or  to  allege  that  the  ground 
in  controversy  was  mineral  land  subject  to 
location,    held  bad  on   demurrer.     Id. 

52.  Does  not  relate  back  to  time  of  filing 
the  original.  Keppler  v.  Becker  [Ariz.]  80 
P.    334. 

53.  Need  not  allege  that  adverse  claim 
was  filed  in  land  oflice  within  60  days  of 
publication,  or  that  suit  was  commenced 
within  30  days  thereafter,  as  required  by  U. 
S.  Rev.  St.  §  2326.  Hain  V.  Mattes  [Colo.] 
83  P.  127.  Objection  that  suit  was  not  com- 
menced in  time  is  waived  by  going  to  trial 
without  specially  raising  it  by  demurrer 
or  answer.     Id. 

54.  McWilliams  v.  Winslow  [Colo.]  82 
P.  538.  In  order  to  make  out  a  prima  facie 
case,  must  show,  in  addition  to  the  other 
requirements  of  the  law,  that  the  ground 
was  not  covered  by  a  prior  location,  or  if  it 
appears  from  his  testimony  that  it  was,  that 
such  location  was  invalid,  or  had  been  aban- 
doned,   or  that  the  original   locator's   rights 


thereto  had  been  forfeited  by  failure  to 
comply  with  the  law.  Moffatt  v.  Blue  River 
Gold  Excav.  Co.  [Colo.]  80  P.  139. 

55.  Under  U.  ,  S.  Rev.  St.  §  2321,  5  Fed. 
St.  Ann.,  13,  in  an  adverse  action  proof 
of  citizenship  in  the  case  of  an  individual 
may  consist  of  his  own  aflidavit  thereof. 
Stolp  V.  Treasury  Gold  Min.  Co.,  38  Wash. 
619,  80  P.  817.  Evidence  and  admissions  of 
defendant  held  sufficient  to  show  citizenship 
of   plaintiffs.     Id. 

5«.  Moffatt  V.  Blue  River  Gold  Excav.  Co. 
[Colo.]    80    P.    139. 

57.  San  Miguel  C.  G.  M.  Co.  v.  Bonner 
[Colo.]  79  P.  1025. 

58.  Instruction  approved.  San  Miguel  C. 
G.  M.  Co.  V.  Bonner   [Colo.]    79  P.    1025. 

50.  Molfatt  V.  Blue  River  Gold  Excav.  Co. 
[Colo.]  80  P.  139.  Nonsuit  held  properly 
granted  where  plaintiff  failed  to  prove  that 
land  was  open  to  location,  and  his  evidence 
showed  that  it  was  claimed  by  others,  that 
certificates  had  been  filed,  the  claims  staked, 
and    some    work    done    by    them.     Id. 

60.  Cannot  object  to  instructions,  or  con- 
tend that  defendant  has  no  standing  to  par- 
ticipate in  the  trial,  because  it  has  not  com- 
plied with  the  laws  in  regard  to  corporations. 
Moffatt  V.  Blue  River  Gold  Excav.  Co.  [Colo.] 
80   P.   139. 
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ty  the  jury  is  required  to  so  find,  and  judgment  must  be  entered  accordingly."' 
This  provision,  however,  does  not  prevent  the  granting  of  a  nonsuit  where  plaintiff 
fails  to  make  out  a  prima  facie  case  and  defendant  does  not  seek  an  affirmative 
judgment  in  his  favor,  but  asks  for  a  dismissal.''^ 

The  judgment  in  such  a  suit  merely  determines  the  right  to  possession,  and  the 
successful  party  must  still  do  the  required  work,  make  an  independent  application, 
and  conform  to  the  Federal  statutes  and  the  rules  of  the  land  department  before 
he  is  entitled  to  a  patent,"'  hence,  in  order  to  entitle  plaintiff  to  judgment,  it  is  not 
necessary  for  him  to  show  that  he  has  performed  sufficient  work  to  entitle  him  to  a 
patent."* 

§  4.  Ownership  or  estate  obtained  by  claims  location,  and  patent;  apex  and 
extralateral  rights.'^" — In  case  of  a  conflict  between  claims,  the  area  in  conflict  is 
usually  awarded  to  the  senior  claim,""  but  this  is  not  necessarily  the  case,  since  acts 
or  circumstances  entirely  consistent  with  the  true  order  of  location  may  have  inter- 
vened, which  require  it  to  be  awarded  to  the  junior."^  Seniority  is  determined  by 
the  order  of  location,  whetiier  the  claims  have  been  patented  or  remain  unpatented."' 
A  junior  locator  may,  for  the  purpose  of  acquiring  extralateral  rights,  extend  his 
surface  location  over  prior  locations  where  their  owners  do  not  object,""  but  not 
otherwise.^"  In  determining  whether  such  objection  was  made,  only  the  acts  of  the 
parties  at  the  time  of  the  making  of  the  junior  location  are  to  be  considered.'^ 

The  title  to  everything  within  the  surface  lines  of  the  claim  is  prima  facie 
in  the  patentee,  or  if  unpatented,  in  any  qualified  locator  in  actual  possession  and 
engaged  in  mining  thereon.'^  The  locator  has  the  exclusive  right  of  possession 
and  enjoyment  of  all  the  surface  included  within  the  lines  of  his  location,''  and  of 
any  lodes  or  veins  apexing  within  its  exterior  boundaries,  which  he  may,  as  long 
as  he  complies  with  the  requirements  of  the  act,  protect  against  invasion  by  any  sub- 
sequent locator.'*  A  prospector  going  upon  a  subsisting  location  for  the  purpose  of 
making  his  discovery  is  guilty  of  trespass,  and  every  subsequent  act  of  his  in  a1> 
tempting  to  perfect  a  location  is  an  additional  trespass.'" 


61.  TJ.  S.  Rev.  St.  §  2326.  McWiHiams  v. 
Winslow  [Colo.]  82  P.  538.  Where  evidence 
was  such  as  to  authorize  finding  that  neither 
party  had  made  a  valid  location,  held  proper 
to  instruct  the  jury  that,  if  such  was  the 
case,  they  might  find  accordingly.  San  Mig- 
uel C.  G.  M.  Co.  V.  Bonner  [Colo.]  79  P.  1025. 
In  any  event  instruction  "was  harmless  where 
jury    found    for    defendant.     Id. 

62.  Provision  only  prescribes  what  shall 
be  found  by  the  jury  if  a  verdict  is  returned. 
McWilliams    v.    Winslow    [Colo.]    82    P.    538. 

63.  Stolp  V.  Treasury  Gold  Min.  Co.,  38 
■Wash.    619,    80    P.    817. 

64.  Object  of  suit  is  to  defeat  defendant's 
application  for  a  patent  by  showing  that 
he  is  not  in  possession  and  not  entitled  to 
it.  Stolp  V.  Treasury  Gold  Min.  Co.,  38 
Wash.  619,  80  P.  817. 

65.  See  4  C.  L.  657. 

66.  United  States  M.  Co.  v.  Lawson  [C.  C. 
A.]    134    F.    769. 

67.  An  in  the  case  of  an  estoppel  by  the 
determination  of  the  question  in  previous 
patent  proceedings.  United  States  M.  Co.  v. 
Lawson    [C.   C.   A.]    134  P.   769. 

68.  United  States  M.  Co.  v.  Lawson  [C. 
C.  A.]   134   F.  769. 

60,  70.  Bunker  Hill  &  Sullivan  M.  &  C. 
Co.  V.  Empire  State-Idaho  M.  &  D.  Co.,  134 
F.    268. 


71.  Evidence  held  not  to  show  that  ob- 
jections were  then  made.  Bunker  Hill  &  Sul  • 
livan  M.  &  C.  Co.  v.  Empire  State-Idaho  M. 
&   D.    Co.,    134    P.    268. 

72.  His  claim  of  ownership  of  any  body 
of  ore  within  his  lines,  as  against  the  own- 
er of  any  other  surface  claim,  must  be  pre- 
sumed to  be  in  good  faith.  Ophlr  Silver  Min. 
Co.    V.    Superior   Court    [Cal.]    82    P.    70. 

73.  Rev.  St.  §  2322,  Comp.  St.  1901,  p. 
1425.  Malone  v.  Jackson  [C.  C.  A.]  137  F. 
878.  In  suit  to  quiet  title  having  for  its  ob- 
ject the  determination  of  extralateral  rights, 
evidence  held  insufficient  to  support  finding 
that  plaintiff's  claim  was  located  prior  to 
those  of  defendant,  and  that  his  patents 
were  issued  prior  to  defendant's.  Hickey  v. 
Anaconda  Copper  Min.  Co.  [Mont.]  81  P.  806. 
A  valid  and  subsisting  location  made  in  ac- 
cordance with  the  provisions  of  the  Federal 
statute 'has  the  effect  of  the  grant  by  the 
United  States  of  the  present  and  exclusive 
possession  of  the  lands  so  located,  and  oper- 
ates to  bar  a  subsequent  location  of  the 
same.  Peoria  c&  C.  M.  &  M.  Co.  v.  Turner 
[Colo.  App.]   79  P.   915. 

74.  U.  S.  Rev.  St.  §  2322,  Comp.  St.  1901, 
p.  1425.  Peoria  &  C.  M.  &  M.  Co.  v.  Turner 
[Colo.  App.]    79  P.   915. 

75.  Peoria  &  C.  M.  &  M.  Co.  v.  Turner 
[Colo.  App.]   79  P.  915. 
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As  in  the  case  of  grantees  under  the  general  land  laws  of  the  United  States, 
limitations  begin  to  ran  against  the  claimant  of  a  mining  claim  only  from  the  date 
when  he  acquires  the  title,  and  an  occupancy  by  another  prior  to  that  time  is  not 
adverse  as  to  his  title."  It  is  generally  held  that  title  does  not  pass  until  the 
patent  issues,  and  hence  that  limitations  do  not  begin  to  run  until  that  time." 

Mineral  discovered  on  public  land,  by  an  employe  of  one  who  has  not  entered 
thereon  for  the  purpose  of  mining  or  extracting  minerals,  belongs  to  the  finder.^' 

ylpes  and  extralateral  rights.''^ — The  locator  owns  only  so  much  of  the  apex  of 
the  ledge  as  lies  within  his  surface  lines. ^°  Where  the  ledge  consists  of  a  mineral- 
bearing  zone  or  belt  without  distinct  walls,  rather  than  a  well  defined  ledge,  the 
practical  mode  of  determining  its  legal  width  is  by  the  lines  beyond  which  ore  is 
not  found,  or  beyond  which  such  indications  of  it  do  not  exist,  which  would  en- 
courage the  miner  to  continue  his  explorations  with  the  expectation  of  compensa- 
tion.*^ 

The  owner  of  the  ledge  may  follow  the  dip  of  the  vein  continuously  and  in- 
definitely between  vertical  planes  drawn  through  the  parallel  end  lines  extended 
indefinitely  in  their  own  direction,*^  except  where  intersected  or  crossed  by  the  ledge 


76.  Tyee  Consol.  Min.  Co.  v.  Langstedt  [C. 
C.  A.]  136  P.  124.  Rule  does  not  rest  alone 
upon  the  ground  that  ejectment  cannot  be 
maintained  in  Federal  courts  by  entryman 
Ijefore  a  patent  issues,  and  hence  is  not 
affected  by  the  fact  that,  in  Alaska,  eject- 
ment may  be  maintained  by  one  Tvho  has 
acquired  equitable  title.  Id.  Estate  of  lo- 
cator of  mining  claim  on  public  lands,  who 
has  complied  with  all  the  conditions  neces- 
sary to  entitle  him  to  a  patent.  Is  not  per- 
ceptibly different  from  that  acquired  by 
entrymen  of  agricultural  land.  Id.  Pos- 
session, to  be  adverse,  must  be  adverse  to  all 
the-  "world,  and  an  occupant  cannot  hold  ad- 
versely while  he  admits  title  to  be  in  the 
United  States.  Hence,  there  being  no  ad- 
verse possession,  there  is  no  disseisin,  and 
the  statute  does  not  begin  to  run  until  dis- 
seisin. Id.  Carter's  Codes  of  Alaska,  §  1042,  p. 
354,  approved  June  6,  1900,  providing  that  the 
uninterrupted  adverse,  notorious  possession  of 
realty  for  seven  years  or  more  shall  be  con- 
clusively presumed  to  give  title  thereto,  ex- 
cept as  against  the  United  States,  does  not 
apply  to  action  brought  Dec.  24,  1900,  in 
view  of  Id.  §  4,  p.  146,  extending  the  right 
of,  action  for  a  period  of  one  year  from 
the  approval  of  the  act,  and  §  368,  p.  432, 
providing  that  no  person  shall  be  deprived  of 
any  existing  legal  right  or  remedy  by  rea- 
son of  the  passage  of  the  act.  Prior  to  that 
time  the  limitation  was  ten  years.  Id.  Or. 
Code  Civ.  Proc.  §  4,  providing  that  in  all 
cases  where  cause  of  action  has  already  ac- 
crued, and  period  within  which  action  may 
be  brought  under  such  code  has  expired, 
or  will  expire  within  one  year  from  the  ap- 
proval of  the  aict,  an  action  may  be  brought 
thereon  within  one  year  from  the  date  of  such 
approval,  operated  to  its  full  extent  in  Alas- 
ka when  first  introduced  into  the  Alaska 
law  by  Act  Cong.  May  17,  1884  (o.  53,  23  St. 
24),  "making  laws  of  Oregon  applicable  to 
that  territory,  and  did  not  again  become 
operative  on  being  re-enacted  into  the  Alas- 
ka Code  Civ.  Proc.  by  Act  Cong.  June  6. 
1900  Cc.  786,  31  St.  321).  Tyee  Consol.  Min. 
Co.   V.   Jennings    [C.  C.   A.]    137   F.   863. 


77.  Tyee  Consol.  Min.  Co.  v.  Langstedt 
[C.  C.  A.]  136  F.  124;  Tyee  Consol.  Min.  Co. 
V.   Jennings    [C.  C.  A.]    137  F.    863. 

78.  Pocket  of  gold  discovered  by  employe 
while  engaged  in  grading  public  land  for 
a  mill  site  belongs  to  him,  since  first  taker  has 
title  to  minerals  under  U.  S.  Rev.  St.  §  2319. 
Burns  v.  Schoenfeld  [Cal.  App.]  81  P.  713. 
Evidence  held  to  sustain  finding  that  defend- 
ant had  not,  "when  gold  was  discovered,  en- 
tered upon  the  land  for  the  purpose  of  ap- 
propriating minerals,  but  that  excavation 
was  solely  for  purpose  of  grading  a  mill 
site.     Id. 

Note:  A  person  appropriating  public 
lands,  either  with  or  without  a  location  or 
entry,  for  other  purposes  than  mining,  ac- 
quires, before  patent  granted,  no  title  to  the 
minerals  in  the  land,  as  to  which  the  land 
may  still  be  regarded  as  public  domain. 
McClinton  v.  Bryden,  E  Cal.  97,  63  Am.  Dec. 
87.  A  person  discovering  and  appropriating 
metals  or  minerals  on  the  public  domain  has 
absolute  title  to  the  material  removed.  U. 
S.  Rev.  St.  2319;  Forbes  v.  Gracey,  94  U.  S. 
762,  24  Law.  Ed.  313;  Johnston  v.  Harring- 
ton, 5  Wash.  St.  73.  As  the  plaintiff  was  not 
employed  by  the  defendant  to  prospect,  but 
to  grade  merely,  the  defendant  could  not 
bring  his  claim  within  the  rule  relating  to 
finding  by  a  servant  in  the  course  of  em- 
ployment. The  plaintiff  therefore  was  an 
original  discoverer. — 5  Columbia  L*.  R.  550. 

79.  See    4    C.    L.    669. 

,  80,  81,.  Bunker  Hill  &  Sullivan  M.  &  C.  Co. 
V.  Empire  State-Idaho  M.  &  D.  Co.,  134  F.  268. 

82.  Bunker  Hill  &  Sullivan  M.  &  C.  Co.  v. 
Empire  State-Idaho  M.  &  D.  Co.,  134  F.  268. 
The  extralateral  right  is  bounded  by  the 
prolonged  planes  of  the  legal  end  lines. 
Id. 

NOTE.  Right  to  tunnel  under  another'N 
claim:  The  defendant,  for  the  purpose  of 
reaching  and  working  a  vein  which  apexed 
in  his,  and  extended  under  the  plaintiff's 
claim,  projected  a  tunnel  through  the  lat- 
ter's  land.  Held  that  an  injunction  should 
be  granted  restraining  the  further  prosecu- 
tion   of    the    tunnel.     St.    Louis,    etc.,    Co.    v. 
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or  underground  rights  of  a  prior  loeatorj  and  may  resume  and  follow  the  same  be- 
yond such  intervening  right. *^  It  is  immaterial  that  in  following  the  ledge  be- 
tween the  planes  of  such  lines  it  is  followed  more  upon  its  strike  than  upon  its  dip.** 
If  two  or  more  veins  unite^  the  prior  location  takes  the  vein  below  the  point  of  union 
including  all  the  space  of  intersection.*^  Where  two  or  more  claims  longitudinally 
bisect  or  divide  the  apex  of  a  vein,  the  senior  claim  takes  the  entire  width  of  the 
vein  on  its  dip,  if  it  is  in  other  respects  so  located  as  to  give  a  right  to  pursue  the 
vein  downward  outside  of  the  side  lines.*" 

Under  the  Federal  statutes  now  in  force,  in  order  to  carry  extralateral  rights 
the  end  lines  of  the  claim  must  be  parallel,*'  but  this  rule  does  not  apply  to  claims 
patented  under  locations  made  under  former  statutes.**  That  part  of  the  vein  to 
which  the  locator's  extralateral  rights  extend  is  as  much  a  part  of  his  mining  ground 
as  is  the  land  vidthin  the  surface  lines  of  his  location.*^  Where  the  true  owner  is  in 
possession  of  the  surface,  claiming  title  to  the  entire  claim,  his  possession  in  legal 
contemplation  extends  to  everything  which  is  a  part  of  the  claim,  whether  vertically 
beneath  the  surface  or  within  his  extralateral  rights,  which  is  not  in  the  actual  pos- 
session of  another  holding  adversely.^" 


Montana  Mining  Co.,   194  U.   S.    235,   48   Law. 
Ed.  953. 

The  decision  of  this  ease  established  two 
propositions:  First  that,  except  as  limited 
by  the  statute,  the  land  lying  vertically 
beneath  a  surface  location  belongs  to  the 
owner  of  that  location,  and  second,  that  the 
statute  does  not  grant  the  right  to  enter 
upon  or  tunnel  another's  land,  except  within 
the  bounds  of  a  vein.  The  first  point  has 
been  repeatedly  affirmed  by  the  state  and 
federal  courts.  Doe  v.  Min.  Co.,  64  F.  935. 
Such  decisions,  together  with  the  statutes 
under  which  they  were  decided,  show  a  long 
prevalent  tendency  to  increase  the  property 
rights  of  the  owner  of  a  mining  claim.  The 
movement  reaches  its  culmination  in  the 
present  case,  which  establishes  what  virtu- 
ally amounts  to  a  common-law  ownership. 
In  regard  to  the  second  point  also,  the  inter- 
pretation of  the  court  appears  to  be  in 
accord  with  the  prevailing  opinion.  Parrot, 
etc.,  Co.  V.  Heinze,  25  Mont.  139,  87  Am.  St. 
Rep.  386,  53L..  R.  A.  491.  Since  the  statute 
is  in  plain  derogation  of  the  common-law 
principles  of  the  ownership  of  property,  the 
court  seems  justified  in  adhering  to  a  strict 
interpretation  of  its  terms. — 18  Harv.  L. 
R.    68. 

83.  Bunker  Hill  &  Sullivan  M.  &  C.  Co. 
V.  Empire  State-Idaho  M.  &  D.  Co.,  134  F.  268. 

84.  Right  is  not  limited  to  45  degrees,  or 
any  other  particular  variation,  from  the 
true  dip.  Bunker  Hill  &  Sullivan  M.  &  C. 
Co.  v.  Empire  State-Idaho  M.  &  D.  Co.,  134 
F.    268. 

85.  U.  S.  Rev.  St.  §  2336,  5  Fed.  St.  Ann. 
50.  Hickey  v.  Anaconda  Copper  Min.  Co. 
[Mont.]    81  P.   806. 

86.  United  States  M.  Co.  v.  Lawson  [C. 
C.  A.]  134  F.  769.  Evidence  held  to  show 
that  ore  bodies  within  the  claimed  spaces 
of  Intersection,  created  by  cross-flssures, 
were  not  susceptible  of  identification  and 
separation  from  those  in  limestone  stratum 
and  were  parts  of  a  single  broad  vein  or 
lode,  and  not  parts  of  distinct  and  independ- 
ent  cross-fissure  veins.     Id. 

87.  Under  the  act  of  congress   of  May  10, 


1872,  Rev.  St.  §§  2320,  2322,  5  Fed.  St.  Ann. 
pp.  8,  13.  Central  Eureka  M.  Co.  v.  East 
Cent.  Eureka  M.  Co.,  146  Cal.  147,  79  P.  834. 
Decree  awarding  extralateral  rights  within 
territory  of  adjoining  claim  within  planes 
extending  in  fan  shape,  held  erroneous. 
Hickey  v.  Anaconda  Copper  Min.  Co.  [Mont.] 
81  P.    806. 

88.  U.  S.  Rev.  St.  §  2322,  Comp.  St.  1901, 
p.  1425,  expressly  provides  that  the  repeal 
of  the  former  laws  shall  not  affect  existing 
rights,  nor  any  rights  affected  under  the 
act  of  1866,  and  law  did  not  previously  re- 
quire such  lines  to  be  parallel.  Central  Eu- 
reka M.  Co.  v.  East  Cent.  Eureka  M.  Co., 
146  Cal.  147,  79  P.  834.  This  is  true,  though 
money  was  not  paid  nor  the  survey  finally 
approved  by  the  surveyor-general  until  after 
the  passage  of  the  act.  Id.  The  acceptance 
of  a  patent  reciting  that  it  is  issued  in  pur- 
suance of  the  Act  of  July  26,  1866,  and  the 
amendatory  act  of  July  9,  1870,  and  showing, 
in  conjunction  with  the  public  records  in 
evidence,  that  it  was  issued  prior  to  the 
passage  of  the  Act  of  1872,  and  purporting  to 
grant  a  specified  number  of  linear  feet  of 
the  original  vein  throughout  its  entire  depth 
between  the  end  lines  continued  in  their 
own  direction,  is  not  a  waiver  or  renounce- 
ment of  any  extralateral  rights  given  by 
the  two  former  acts,  though  the  patent  also 
recites  that  it  is  issued  in  pursuance  of  the 
act  of  1872,  and,  in  accordance  with  the  ex- 
press provisions  of  that  act,  purports  to 
grant,  in  addition  to  the  vein  or  lode  or- 
iginally located,  the  right  to  all  other  veins 
or  lodes  apexing  within  the  surface  lines 
of  the  location,  with  the  accompanying  extra- 
lateral  rights  given  by  that  act.  Fact  that 
he  may  not  be  entitled  to  any  extralateral 
rights  in  other  veins  or  lodes  not  embraced 
in  the  original  location,  and  the  right  to 
which  was  tirst  given  by  the  act  of  1872, 
because  his  end  lines  were  not  parallel,  -does 
not  affect  his  rights  in  vein  covered  by  or- 
iginal  location.     Id. 

8».  Central  Eureka  M.  Co.  v.  East  Cent. 
Eureka    M.    Co.,    146    Cal.    147,    79    P.    834. 

90.  United  States  M.  Co.  v.  Lawson  [C  C 
A.]   134  F.  769. 
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Boundary  lines  and  monumentsJ'^ — In  ascertaining  boundaries  definitely  es- 
tablished monuments  control  courses  and  distances.^^  If  the  monuments  are  not 
definitely  established  and  identified,  courses  and  distances  must  be  followed  if  not 
irreconcilable/*  but  if  irreconcilable,  courses  prevail  over  distances,"*  A  monument 
established  by  the  locators  of  adjoining  claims,  as  the  point  through  which  the  divid- 
ing line  between  them  shall  run,  is  not  binding  on  subsequent  purchasers,  unless 
so  made  of  record  as  to  give  notice  to  them  of  the  agreement.""  Cases  fixing  the 
boundaries  of  particular  claims  will  be  found  in  the  note.°° 

§  5.    Bight  to  mine  on  private  land  thrown  open  to  the  public."'' 

§  6.  Private  conveyances  or  grants  of  mineral  rights  in  lands'^ — In  the  ab- 
sence of  an  express  reservation,  a  conveyance  of  land  carries'  the  minerals  therein 
contained.""  The  contrary  is  true  where  land  is  taken  for  public  use.^  But  if  by 
condemning  a  right  of  way  over  oil  lands  the  reservation  of  the  oil  to  the  fee  owner 
is  rendered  of  no  value  because  of  the  appropriation  of  the  surface,  the  railroad 
must  pay  the  fuU  value  of  the  fee  as  oil  land.^ 

One  having  a  mere  verbal  license  to  work  a  mine  has  no  permanent  interest, 
property,  or  estate  in  the  land  itself,  but  only  the  property  in  the  ore  actually  dug 
by  him,  and  in  that  as  personalty.*  Such  a  license  is  revocable  at  any  time  at  the 
pleasure  of  the  licensor.*    Licensees  admitting  that  they  hold  under  the  plaintiff 


91.  See  4  C.  L.  661<  See,  also.  Boundaries, 
5  C.   L.   430. 

92.  Meyer-Clarke-Rowe  Mines  Co.  v. 
Steinfleld   [Ariz.]   80  P.  400. 

93.  Meyer-Clarke-Rowe  Mines  Co.  v. 
Stelnfield  [Ariz.]  80  P.  400.  In  suit  to  de- 
termine boundary  line  of  patented  claim, 
findings  making  claim  a  rectangular  paral- 
lelogram held  inconsistent  ■with  (findings 
making  one  end  line  600  feet,  and  the  other 
555  feet  long,  and  with  the  finding  as  to  the 
location  of  the  northwest  corner,  and  those 
fixing   the  north   side   line.     Id. 

94.  Meyer-Clarke-Rowe  Mines  Co.  v. 
Steinfleld   [Ariz.]   80  P.   400. 

95.  Bunker  Hill  &  Sullivan  M.  &  C.  Co. 
V.  Empire  State-Idaho  M.  &  D.  Co.,  134  F. 
268. 

96.  In  suit  for  damages  for  trespass  and 
for  an  injunction,  evidence  held  to  sustain 
findings  fixing  boundaries  of  claims.  Key- 
stone Milling  Co.  v.  Equity  Min.  Co.  [Or.] 
83  P.  190. 

97.  See  4  C.  I*  662. 

98.  See   4   C.   L.   663. 

99.  Central  Eureka  M.  Co.  v.  East  Cent. 
Eureka  M.  Co.,  146  Cal.  147,  79  P.  834.  Deed 
purporting  to  convey  that  portion  of  certain 
sections  of  land  lying  east  of  the  grantor's 
claim  does  not  Include  that  portion  there- 
of through  which  a  vein  apexing  on  such 
claim,  and  lying  between  Its  end  line  planes, 
has  its   dip.     Id. 

1.  A  railroad  company,  which  by  con- 
demnation proceedings  acquires  an  easement 
for  a  right  of  way  across  lands,  acquires 
only  the  permanent  and  exclusive  control 
of  the  surface,  and  takes  no  title  to  under- 
lying minerals  or  oil,  and  no  right  to  dig 
for  or  appropriate  them,  such  right  remain- 
ing in  the  owner  of  the  fee,  subject  only  to 
the  duty  of  furnishing  sufficient  support  for 
the  easement  imposed.  Same  rule  applies 
in  case  of  oil  as  in  case  of  minerals.  South- 
ern Pac.  R.  Co.  V.  San  Francisco  Sav.  Union, 
146  Cal.  290,  79  P.  961. 
6    Curr.    Law. — 42. 


2.  Southern  Pac.  R.  Co.  v.  San  Francisco 
Sav.    Union,    146    Cal.    290,    79    P.    961. 

Measure  of  value:  But  the  railroad  com- 
pany may  show  that  the  fee  owner's  right  to 
take  it  out  is  not  lost  by  virtue  of  being 
deprived  of  a  part  of  the  surface  of  his 
land,  or  that  his  beneficial  interest  is  only  to 
some  extent  diminished,  and  In  such  case 
the  value  of  such  beneficial  ownership  must 
be  taken  into  consideration  as  something 
separate  from  the  value  of  the  easement, 
and  the  value  of  the  easement  alone  assessed 
against  the  condemning  party.  Southern 
Pac.  R.  Co.  V.  San  Francisco  Sav.  Union,  146 
Cal.  290,  79  P.  961.  Appropriation  of  surface 
of  oil-bearing  lands  does  not  necessarily  de- 
stroy all  right  of  the  fee  owner  to  the  oil, 
as,  for  Instance,  where,  by  virtue  of  owning 
adjoining  lands,  he  is  able  to  remove  the  oil. 
Id.  It  is  permissible  to  show,  on  the  issue 
of  value,  a  progressive  decrease  In  the  pro- 
ductiveness of  the  oil  field  upon  which  the 
land  in  question  is  situated.  Id.  The  mar- 
ket value  may  also  be  shown  by  expert  tes- 
timony. Expert  may  testify  as  to  matters 
which  would  influence  him  from  the  stand- 
point of  a  contemplating  buyer  in  determin- 
ing the  market  value  of  such  land,  such  as 
the  number  of  wells  which  could  be  econ- 
omically placed  on  the  amount  of  land  taken, 
and  ordinary  losses  therefrom,  and  the 
general  relation  of  outlay  to  income,  and 
such  testimony  is  not  objectionable  as  con- 
jectural and  speculative.  Id.  Further  tes- 
timony that  he  would  consider  what  he  could 
pay  for  it  and  have  sufficient  margin  for 
speculation  during  at  least  Ave  years  is  in- 
competent on  the  question  of  market  value. 
Id. 

3.  Verbal  agreement^authorizing  defend- 
ants to  enter  claim  and  remove  ore  during 
plaintiff's  will  and  pleasure,  and  revocable 
whenever  he  miglit  desire,  held  a  mere  li- 
cense.    Clark   V.   Wall   [Mont.]    79   P.    1052. 

4.  Particularly  when  the  agreement  so 
provides.     Clark  v.  Wall   [Mont.]   79  P.  1052. 
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cannot  contend  that  the  complaint  shows  that  plaintiff  has  no  title  to  the  property 
and  hence  cannot  maintain  a  suit  to  enjoin  them  from  removing  ore  after  termina- 
tion of  the  license.^ 

The  owner  of  land  containing  minerals  may  separate  it  into  two  or  more  es- 
tates and  convey  the  surface  to  one  person  and  the  minerals  to  another,  or  may  re- 
serve either  to  himself  and  convey  the  other."  So  too  the  owner  of  an  entire  estate 
containing  several  distinct  and  separate  minerals  may,  by  apt  conveyances,  create 
a  distinct  and  separate  estate  in  each.'  After  a  severance  the  ovraers  of  the  re- 
spective estates  hold  them  as  estates  in  land,  their  rights  and  titles  depending  upon 
their  conveyances.'  Under  the  tax  laws  of  West  Virginia  when  the  surface  is  owned 
by  one  person  and  the  oil  in  place  by  another,  a  sale  for  taxes  in  the  name  of  the 
former  will  pass  the  oil  owned  by  the  latter  if  his  estate  therein  is  not  charged  on 
the  tax  books." 

A  deed  or  lease  of  specified  minerals  passes  no  title  to  other  minerals,  separate 
and  distinct  in  their  essence,  not  mentioned  therein,^"  even  though  the  latter  are 
regarded  as  waste  when  the  grant  is  made,^^  and  if  the  grantee  removes  them  he 
will  be  liable  to  account  to  the  grantor  for  their  value.^^ 

Deeds  and  contracts  for  the  conveyance  of  mineral  rights  will  be  construed  so 
as  to  effectuate  the  intention  of  the  parties."  A  construction  rendering  the  con- 
tract binding  and  enforceable  will  be  preferred  to  one  which  would  make  it  unen- 
forceable.^*    Where  a  contract  provides  that  the  shipments  of  ore  are  to  be  deter- 


5.  Clark  v.  "Wall   [Mont.]    79  P.  1052. 

6.  Huss  V.  Jacobs,  210  Pa.  145,  59  A.  991; 
Toug-hiog-heny  River  Coal  Co.  v.  Allegheny 
Nat.  Bank,  211  Pa.  319,  60  A.  924.  Beed  re- 
serving- coal  held  to  give  grantee  a  fee  sim- 
ple in  the  surface  only,  and  to  reserve  a  fee 
in  the  coal  in  the  grantor.  Huss  v.  Jacobs. 
210  Pa.  145,  59  A.  991.  A  sale  of  underly- 
ing- coal  -works  a  severance  and  makes  the 
purchase  money  payable  under  the  terms  of 
the  contract  personal  property.  Rent  due 
under  lease  construed  as  absolute  sale  is 
personalty  subject  to  operation  of  intestate 
la-ws  and  the  will  of  the  o-w-ner.  Dorr  v. 
Reynolds,  26  Pa.  Super.  Ct.  139.  The  con- 
veyance of  coal  in  place  beneath  the  surface 
operates  to  create  a  distinct  and  separate 
estate  in  the  grantee,  entirely  independent 
of  the  estate  and  rights  «of  the  o-wner  of  the 
surface.  Smoot  v.  Consolidated  Coal  Co.,  114 
111.  App.  612.  There  may  be  separate  and 
distinct  estates  in  different  persons  in  the 
surface  of  land  and  oil  and  other  minerals 
in  it.  Peterson  v.  Hall  [W.  Va.]  50  S.  E.  603. 
Petroleum  oil  and  natural  gas  may  be  severed 
from  the  o-w-nership  of  the  surface  by  grant, 
or  exception,  and  -when  this  is  done  they  be- 
come a  separate  corporeal  hereditament  and 
their  ownership  is  attended  with  all  the  at- 
tributes and  incidents  peculiar  to  ownership 
of  land.  When  thus  severed,  owners  own^ 
t-wo  separate  interests  and  are  not  co-own- 
ers. Preston  v.  White  [W.  Va.]  50  S.  B.  236. 
Deed  reserving  seven-eighths  of  all  oil  and 
gas  in  land  with  full  right  to  grantor  and 
his  heirs  and  assignees  to  develop  and  oper- 
ate the  same,  held  te  except  oil  and  gas  in 
place  so  that  they  remained  vested  in  gran- 
tor as  an  actual,  vested  estate  and  property 
and  they  were  not  an  incorporeal  heredita- 
ment in  him,  nor  did  he  have  a  mere  license 
to  produce  them,  nor  was  grantor's  title  in 
abeyance  to  vest  only  when  oil  and  gas 
were  brought  to  the  surface.     Id. 


T.  Coal  and  iron  pyrites.  Smoot  v.  Con- 
solidated  Coal    Co.,    114   111.   App.    512. 

8.  Toughiogheny  River  Coai  Co.  v.  Alle- 
gheny Nat.  Bank,  211  Pa.  319.  60  A.  924.  A 
conveyance  of  the  coal  in  general  terms  by 
the  owner  of  the  whole  fee,  -with  a  reserva- 
tion of  the  residue  of  the  tract,  gives  to  the 
purchaser  the  title  to  the  coal,  with  a  right 
to  mine  and  remove  it.  Id.  A  con- 
veyance of  underlying  coal  -with  the  privi- 
lege of  removing  it  effects  a  severance  of 
the  right  to  the  surface  from  the  right  to 
the  coal,  and  makes  them  distinct  corporeal 
hereditaments.  W^allace  v.  Elm  Grove  Coal 
Co.  [W.  Va.]  52  S.  E.  485.  The  presumption 
that  one  in  possession  of  the  surface  has 
possession  of  the  subsoil  also  does  not  exist 
-when    these   rights    have    been   severed.     Id. 

9.  Code  1899,  c.  31,  §  25.  Peterson  v.  Hall 
[W.  Va.]  50  S.  E.  603. 

10.  Neither  mineral  -will  pass  as  appurte- 
nant to  the  other  unless  particularly  desig- 
nated. Smoot  V.  Consolidated  Coal  Co.,  114 
III.  App.  512.  Coal  and  iron  pyrites  held 
separate  and  distinct  minerals.  Id.  Deed 
to  all  the  coal  in  a  certain  tract  held  not 
to  pass  title  to  iron  pyrites  separated  from 
the  coal  in  order  to  make  the  latter  mer- 
chantable, but  title  thereto  remained  In  the 
grantor.     Id. 

11.  12.  Smoot  V.  Consolidated  Coal  Co., 
114  111.  App.  512. 

13.  To  effectuate  intention  of  maker. 
Jones  V.  American  Ass'n,  27  Ky.  L.  R.  804, 
86  S.  W.  1111.  Deed  held  to  pass  coal  banks 
reserved  to  grantor  by  a  former  deed,  though 
tl-iey  were  referred  to  only  in  the  habendum 
clause.  Id.  Reservation  in  habendum  clause 
of  all  the  "coal  banks"  held  to  reserve  all 
the  coal  veins  on  the  land  whether  opened 
or    not.     Id. 

14.  Option  contract  for  sale  of  oil  and 
minerals  will  be  construed  so  as  to  require 
grantees  to  develop  property  where  it  would 
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mined  from  the  shipping  receipts,  the  burden  is  on  one  seeking  to  discredit  them  to 
justify  deductions  made  by  him.^"  Even  if,  under  such  a  contract,  royalty  is  only 
to  be  paid  for  clean~or  refined  ore,  and  not  on  dirt,  the  burden  is  on  the  shippers 
to  show  that  dirt  was  actually  shipped  to  the  extent  of  the  deductions  made.^"  If 
clauses  or  parts  of  a  deed  are  conflicting  or  repugnant,  the  intention  to  be  gathered 
from  the  whole  instrument  must  control.^^  A  description  is  sufficient  if  it  can  be, 
made  certain.^*  A  deed  purporting  to  convey  that  portion  of  certain  sections  lying 
in  a  given  direction  from  the  grantor's  claim  does  not  convey  that  portion  of  those 
sections  through  which  the  vein  apexing  on  the  grantor's  claim,  and  lying  between 
its  end  line  planes,  has  its  dip.^' 

A  reservation  of  minerals  and  mining  rights  is  construed  as  an  actual,  grant 
thereof,^"  and  such  a  reservation  from  a  grant  followed  by  a  grant  to  another 
of  all  that  was  first  reserved  vests  in  the  second  grantee  an  estate  as  broad  as 
if  the  entire  estate  had  first  been  granted  to  him,  with  a  reservation  of  the  surface.  ^^ 
Though  a  reservation  is  to  be  construed  most  strictly  against  the  grantor,  there  will 
be  retained  in  him  all  that  it  was  the  clear  meaning  and  intention  of  the  parties  to 
reserve  from  the  conveyanee.^^  The  intent  controls,  it  being  immaterial  whether 
the  word  used  is  "except"  or  "reserve."-'  Eeservations  and  exceptions,  though 
contained  in  the  habendum  clause,  will  be  enforced  as  fully  as  though  set  out  in 
the  granting  clause  when  on  the  whole  instrument  the  intention  of  the  parties  to 
that  effect  is  sufficiently  expressed.^* 

The  usual  rules  as  to  the  essentials  of  contracts^'  and  as  to  their  modification^' 


otherwise  be.  a  mere  nudum  pactum.     Berry 
V.  Frisbie,   27  Ky.  L,.  R.   724,   86   S.   W.   558. 

15.  Are  not  conclusive.  Sharp  v.  Behr, 
136  P.  795.  "Where  plaintiff  was  entitled  to 
royalty  on  all  ore  shipped  by  defendants, 
the  amount  of  the  shipments  to  be  determin- 
ed from  the  railroad  shipping  receipts,  his 
failure  to  object  to  account  rendered  by  them, 
held  not  waiver  of  right  to  claim  that  de- 
ductions made  by  them  were  improper, 
where  statements  of  shij)nients  were  with- 
out specification,  and  plaintiff  had  no  figures 
with  which  to  verify  the  account.     Id. 

16.  Evidence  held  insufficient.  Sharp  v. 
Behr,    136    F.   795. 

17.  Exception  of  all  the  granite  on  the 
premises  in  the  habendum  clause  held  not 
void  for  repugnancy  because  not  referred  to 
in  the  granting  clause.  Phillips  v.  Collins- 
ville  Granite  Co.  [Ga.]  51  S.  B.  666.  Where 
administrator's  deed  recited  authority  to  sell 
land  "with  the  exception  of  all  the  granite" 
thereon,  but  in  the  granting  clause  failed 
to  refer  to  the  granite,  it  will  be  presumed 
that  he  did  not  undertake  to  exceed  his 
authority,  and  that  there  was  no  intention  to 
pass  title  to  the  granite.     Id. 

18.  Coal  banks  held  sufficiently  described 
by  reference  to  former  deed  reserving  tliem 
to  tte  grantor.  Jones  v.  American  Ass'n, 
27  Ky.  L,.  R.  804,  86  S.  W.  1111. 

19.  Particularly  where  there  is  nothing  in 
the  surrounding  circumstances  to  show  such 
an  intention.  Central  Eureka  M.  Co.  v. 
Bast  Cent.  Eureka  M.  Co.,  146  Cal.  147,  79 
P.  834. 

20.  21.  Preston  v.  White  [W.  Va.]  50  S. 
E.  236. 

22.  Preston  v.  White  [W.  Va.]  50  S.  E. 
236.  Deed  conveying  realty  "with  the  ex- 
ception of  all  the  granite  on  said  lot  of 
land,"    held    to    reserve    title    to    all    of    the 


granite  and  not  merely  that  which  was  ex- 
posed when  deed  was  made,  and  owner  could 
remove  any  subsequently  becoming  expos- 
ed. Phillips  V.  Collinsville  Granite  Co.  [Ga.] 
51  S.  E.  666.  Deed  held  to  convey  every- 
thing but  the  granite,  and  hence  owner  of 
latter  had  no  right  to  disturb  surface  wheth- 
er it  was  arable  or  cultivatable  or  not.  Id. 
In  construing  reservations  and  grants  each 
case  must  be  decided  on  the  language  used, 
the  surrounding  circumstances,  and  tlie  in- 
tention of  the  grantor  it  it  can  be  ascertain- 
ed. Deed  reserving  to  the  grantor  "all 
mines  and  minerals  which  may  be  found" 
on  the  land,  "with  the  right  to  enter  to  dig 
and  carry  the  same  away,  held  not  to  re- 
serve a  right  to  limestone  on  the  premises 
and  to  conduct  open  quarrying  for  the  pur- 
pose of  taking  possession  thereof.  Brady 
v.  Smith,  181  N.  Y.  178,  73  N.  B.  963,  rvg.  88 
App.   Div.    427,    84  N.    T.    S.   1119. 

23.  Preston  v.  White  [W.  Va.]  50  S.  E. 
236. 

24.  Jones  v.  American  Ass'n,  27  Ky.  L.  R. 
804,   86   S.   W.    1111. 

25.  Evidence  on  counterclaim  for  specific 
performance  held  sufficient  to  sustain  finding 
that  plaintiff  orally  agreed  to  sell  his  inter- 
est in  a  certain  mine  to  defendant.  Fin- 
len  v.  Heinze  [Mont.]  80  P.  918.  Defendant 
held  not  estopped  to  claim  such  contract  ex- 
isted because,  in  pursuance  of  the  agree- 
ment between  them,  he  brought  suit  in 
plaintiff's  name  to  restrain  a  third  person 
from  working  the  mine.     Id. 

26.  Failure  of  plaintiff  to  reply  to  letter 
suggesting  reduction  of  royalty  due  under 
contract,  and  failure  for  2%  months  to  ob- 
ject to  account  in  which  royalty  was  figur- 
ed at  reduced  rate,  held  not  to  preclude  him 
from  subsequently  claiming  royalty  at  con- 
tract  rate.     Sharp   v.   Behr,    136   F.    795. 
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or  termination,''^  the  expiration  of  option  contracts,^"  the  recovery  of  payments  made 
by  mistake,^'  and  the  efiEect  of  deeds  on  interests  afterward  acquired  by  the  grantor, 
apply.'"  The  construction  of  particular  deeds'^  and  contracts  of  sale  will  be  found 
in  the  note.''' 

After  a  severance  has  taken  place  title  to  tlie  underlying  minerals  may  be  ac- 
quired by  adverse  possession/'  but  possession  and  occupancy  of  the  surface  in  such 


87.  Where  contract  for  conveyance  of 
realty  provided  for  payment  of  royalties  to 
grantor  for  specified  term  unless  he  should 
previously  leave  the  employment  of  the 
grantees,  and  that  if  grantees  made  default 
in  payment,  grantor  should  be  entitled  to  a 
reconveyance  of  premises  on  payment  of  cost 
price  thereof,  held,  that  action  of  grantor, 
after  being  discharged  by  grantee,  In  giv- 
ing notice  of  forfeiture  for  nonpayment  of 
royalties  and  in  bringing  suit  to  enforce  it, 
was  an  election  to  terminate  the  contract, 
and  precluded  him  from  recovering  subse- 
quent damages.  Sharp  v.  Behr,  136  F.  795. 
Plaintiff  being  only  bound  to  reimburse  de- 
fendants as  a  condition  of  reconveyance  was 
not  bound  to  tender  the  amount  necessary 
therefor  in  advance  of  a  settlement  of  the 
accounts.     Id. 

28.  Option  for  purchase  of  coal  held  to 
have  expired  by  failure  to  accept  tendered 
deed,  and  to  have  been  surrendered  by  gran- 
tee, so  that  his  assignee,  who  was  informed 
that  grantee  claimed  no  interest  in  the  land, 
took  nothing  by  the  assignment.  Notley 
V.  Shoemaker,  25  Pa.   Super.  Ct,  584. 

29.  Though  payment  of  royalty  was  made 
by  defendants  by  mistake,  held,  that  their 
conduct  in  allowing  it  to  go  unquestioned 
for  a  year  after  discovery  of  mistake,  and 
In  subsequently  crediting  them  with  such 
royalty  at  a  reduced  rate,  and  in  making  a 
payment,  constituted  a  confirmation  of  such 
royalty,  precluding  them  from  thereafter 
claiming  that  plaintiff  was  not  entitled 
thereto.  Sharp  v.  Behr,  136  F.  795.  Where 
plaintifE  was  credited  by  defendants  with 
royalty  on  ore  mined  from  two  farms,  and 
credits  and  cash  were  permitted  to  remain 
In  their  possession  as  a  loan,  interest  be- 
ing paid  on  semi-annual  balances,  and  ac- 
count having  been  reduced  by  one  payment, 
held,  that  they  were  not  entitled  to  there- 
after repudiate  the  transaction  on  the 
ground  that  the  royalties  were  not  justified. 
Id. 

30.  Deed  reciting  that  grantors  "have 
sold,  and  released,  and  quitclaimed"  an  un- 
divided interest  in  certain  claims  held  by  the 
grantors  under  lode  locations  and  warrant- 
ing against  prior  incumbrances  by  the  gran- 
tors, held,  not  to  pass  interest  afterwards 
acquired  lay  grantors  under  a  placer  loca- 
tion after  abandoning  the  lode  location. 
Wells  V.  Chase  [Ark.]  88  S.  W.  1030.  Kirby's 
Dig.  §  734,  providing  for  passing  of  after-ac- 
quired title  to  the  grantee  affects  only  in- 
terests which  grantor  has  conveyed  or  which 
his   deed  purports   to   convey.     Id. 

31.  Conveyance  held  to  have  passed  min- 
eral and  timber  to  the  top  of  a  certain 
mountain.  Browning  v.  Cumberland  Gap 
Cannel  Coal  Co.  [Ky.]  89  S.  W.  267.  Where 
defendant  agreed  to  sell  and  convey  or  cause 
to  be  conveyed  the  coal  In  and  under  certain 
tracts  "hereinafter  described  and  referred  to, 
and  as    stated   in   the   contract   of   sale,    op- 


tions and  deeds  hereinafter  named,"  and  one 
of  the  options  did  not  specify  any  particular 
kind  of  coal,  held,  that  the  purchaser  was 
not  entitled  to  reject  such  option  on  the 
ground  that  the  coal  underlying  the  land 
covered  by  it  was  not  the  kind  intended  to 
be  purchased,  where  he  had  an  opportunity 
to  investigate  the  matter  between  the  time 
when  his  contract  with  defendant  was  sign- 
ed and  the  date  of  making  the  payment 
which  converted  the  option  thereby  given 
him  into  an  absolute  contract  of  purchase. 
Shackelford  v.  Fulton  rC.  C.  A.]  139  F.  97. 
32.  Option  on  oil  and  mineral  rights  giv- 
ing plaintiffs  four  months  in  Tvhich  to  deter- 
mine whether  th-ey  would  accept  the  grant, 
and  two  years  from  date  of  acceptance  in 
which  to  prospect  for  and  locate  for  min- 
erals, etc.,  and  further  providing  that  if 
minerals,  etc.,  were  found  in  paying  quan- 
tities defendant  would  make  a  deed  for  the 
rights  covered  by  the  option,  and  should  re- 
ceive certain  royalties  on  the  product  as 
compensation  for  the  privileges  granted, 
held  when  accepted  within  four  months,  to 
bind  plaintiffs  to  explore  land  within  two 
years  by  actually  sinking  wells  upon  it,  and 
if  minerals,  etc.,  were  found  in  paying  quan- 
tities to  diligently  work  and  operate  the 
same,  and  in  no  event  were  plaintiffs  en- 
titled to  the  deed  provided  for  until  gas,  oil, 
or  minerals  were  found  in  paying  quantities. 
Berry  v.  Frisbie,  27  Ky.  I*  R.  724,  86  S.  W. 
558.  Agreement  selling  a  certain  tract  of 
coal  for  a  specified  sum  and  providing  that 
the  vendee  "is  not  to  sell  any  coal,  only 
what  he  hauls  himself  or  have  hauled,"  and 
that  the  vendee  cannot  sell  any  of  the  tract 
to  anyone  but  the  vendor,  or  his  heirs,  or 
assigns,  held  a  mere  personal  license,  re- 
voked by  the  death  of  the  licensee.  Chal- 
fant  V.  Rocks,  212  Pa.  521,  61  A.  1105.  Even 
if  considered  as  a  conveyance,  nothing  pass- 
ed to  grantee's  heirs  since  there  were  no 
words  of  inheritance.  Id.  Where  plaintiff 
conveyed  realty  to  defendants  on  their 
agreement  to  pay  royalty  on  ore  shipped 
from  certain  mines  thereon  if  they  obtained 
possession  of  them,  and  that  on  default 
plaintiff  should  be  entitled  to  a  reconvey- 
ance on  repayment  of  the  cost  price,  held, 
that  defendants,  not  having  acquired  posses- 
sion because  of  an  outstanding  lease,  were,  on 
repudiation  of  the  contract,  entitled  to  inter- 
est on  cost  price.  Sharp  v.  Behr,  136  f!  795. 
Contract  whereby  xJefendants  contracted  to 
convey  half  interest  in  claim  in  consideration 
of  plaintiff's  sinking  three  holes  to  bed  rock  in 
certain  places,  held  not  to  require  entire  bot- 
tom of  each  hole  to  show  bed  rock,  but 
that  it  was  sufficient  if  any  part  of  each  hole 
went  to  such  rock.  Meehan  v.  Nelson  [C.  C. 
A.]  137  F.  731.  Evidence  held  sufficient  to 
sustain   finding   of   performance.     Id. 

33.  Must  be  an  open,  visible,  notorious, 
exclusive,  and  hostile  occupation  for  a  peri- 
od of  21  years,   and   must  be  actual   as  dis- 
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case  is  insufficient.'*  The  owner  of  the  minerals  does  not  lose  his  right  or  posses- 
sion by  any  length  of  nonusage,"  but  in  case  the  grantor  of  the  surface  reserves 
the  minerals,  he  may  by  his  acts  or  conduct  abandon  his  rights  therein  or  estop  him- 
self from  insisting  thereon  as  against  his  grantee.'^ 

Since  minerals  in  the  earth  are  a  part  of  the  realty^^  any  instrument  by  which 
they  are  conveyed  must  be  executed  in  accordance  with  the  law  governing  convey- 
ances of  land.'' 

Like  other  contracts  for  the  sale  of  land,  contracts  for  the  sale  of  mining  prop- 
erty may  be  specifically  enforced.''' 

Rights  as  between  surface  and  subterranean  owners.^" — The  rights  of  the  owner 
of  underlying  minerals  are  subject  to  the  natural  right  of  the  owner  of  the  surface 
to  absolute  support  of  his  land,*^  and  all  existing  structures  thereon,*^  and  he  is 
liable  for  any  damage  resulting  to  the  surface  by  reason  of  his  operations,  whether 
resulting  from  his  negligence  or  not.*'  The  rule  does  not  apply  where  the  same 
person  owns  both  estates,**  nor  where  the  right  to  support  has  been  done  away  with 
by  a  custom  so  ancient  that  the  memory  of  man  runneth  not  to  the  contrary,*"  or 
has  been  released  by  apt  words  ;**  but  such  burden  will  not  be  escaped  by  implication 


tinguished  from  constructive.  Huss  v. 
Jacobs,  210  Pa.  145,  59  A.  991.  Evidence 
held  insufficient  to  show  title  by  adverse 
possession  to  underlying  coal  reserved  In 
deed.     Id. 

34.  "Wallace  v.  Elm  Grove  Coal  Co.  [W. 
Va.]  52  S.  E.  485.  Even  If  title  to  coal  be- 
came forfeited  by  nonentry  on  assessor's 
books,  it  would  not  pass  to  owner  of  sur- 
face under  Const,  art.  13,  §  3,  and  Code  c.  31, 
§  40,  since  he  never  had  possession.  Id.  Nor 
would  it  pass  to  him  if  forfeited  for  nonen- 
try.    Id. 

35.  To  lose  his  right  owner  of  underly- 
ing coal  must  be  disseised,  and  there  can 
be  no  disseisin  by  an  act  which  does  not 
actually  take  the  coal  out  of  his  possession. 
Wallace  v.  Elm  Grove  Coal  Co.  [W.  Va.]  52 
S.   E.   485. 

36.  Evidence  held  insufficient  to  show 
abandonment  of  reserved  coal,  or  an  estop- 
pel.    Huss  V.  Jacobs.  210  Pa.  145,  59  A.  991. 

37.  See  §  1  B,  ante. 

38.  Mining  lease  authorizing  lessees  to 
extracIT  and  appropriate  mineral  is  a  con- 
veyance of  a  part  of  the  realty.  Brooks  v. 
Cook,  141  Ala.  499,  38  So.  641.  Lease  wit- 
nessed by  beneficiaries  held  void.     Id. 

39.  See,  also.  Specific  Performance,  4  C.  L. 
1494.  Finlen  v.  Heinze  [Mont]  80  P.  918.  Is 
not  a  matter  of  right,  but  rests  entirely  in 
judicial  discretion,  to  be  exercised  accord- 
ing to  settled  equitable  principles  so  as  to 
reach  the  ends  of  Justice.  Decree  for  spe- 
cific performance  of  contract  to  convey  half 
interest  in  claim  In  consideration  of  plain- 
tiff's sinking  certain  holes  to  bed  rock,  held 
proper.  Meehan  v.  Nelson  [C.  C.  A.]  137  F. 
731.  Contract  for  sale  of  oil  and  minerals 
cannot  be  specifloally  enforced  if  perform- 
ance is  optional  with  one  party.  Berry  v. 
Frlsbie,  27  Ky.  L.  R.  724,  86  S.  W.  558.  Con- 
sideration of  $1  is  insufficient  to  authorize 
decree   of   specific  performance.     Id. 

40.  See  4  C.  L.  662,  n.  70,  et  seq. 

41.  Phillips  v.  Collinsville  Granite  Co. 
[Ga.]  51  S.  E.  666.  Where  surface  is  owned 
by  one  person  and  underlying  minerals  by 
another,   the  latter  cannot  remove   minerals 


without  leaving  sufficient  natural  or  arti- 
ficial support  to  sustain  the  surface.  West- 
ern Ind.  Coal  Co.  v.  Brown  [Ind.  App.]  74  N. 
E.  1027.  Right  of  surface  owner  is  not  an 
easement  or  right  depending  on  a  supposed 
grant,  but  is  of  natural  right  and  is  a  part 
of  the  estate  reserved  to  him.  Toughio- 
gheny  River  Coal  Co.  v.  Allegheny  Nat. 
Bank,  211  Pa.  319,  60  A.  924.  Owner  of  sur- 
face has  absolute  right  to  have  land  sup- 
ported. Allshouse's  Estate,  23  Pa.  Super.  Ct. 
146.  Under  estate  owes  a  servitude  of  suf- 
ficient support  to  the  upper  estate.  Madden 
V.  Lehigh  Valley  Coal  Co.,  212  Pa,  63,  61  A. 
559.  Indemnity  obligation  given  by  gran- 
tor of  underlying-  coal  vein  to  grantee  in- 
demnifying latter  from  liability  for  damage 
to  the  surface  "by  reason  of  the  skillful 
and  careful  mining  and  taking  away  of  the 
said  coal,"  held  not  to  impose  on  the  gran- 
tee the  duty  of  leaving  proper  and  sufficient 
supports  for  the  surface,  but  the  grantor 
was  bound  to  indemnify  it  against  any  dam- 
age it  might  be  compelled  to  pay  the  sur- 
face owner  though  it  removed  all  the  coal, 
provided  its  manner  or  method  of  mining 
was  skillful  and  careful.  Toughiogheny 
River  Coal  Co.  v.  Allegheny  Nat.  Bank,  211 
Pa.    319.    60   A.    924. 

42.  Western  Ind.  Coal  Co.  v.  Brown  [Ind. 
App.]    74  N.  E.   1027. 

43.  Is  immaterial  whether  mining  Is  con- 
ducted skillfully  or  negligently  or  careless- 
ly. Toughiogheny  River  Coal  Co.  v.  Alle- 
gheny Nat.  Bank,  211  Pa.  319,  60  A.  924. 

44.  Madden  v.  Lehigh  Valley  Coal  Co.,  212 
Pa.   63,  61  A.  559. 

45.  Evidence  and  findings  held  to  show 
that  no  such  custom  existed.  Allshouse's 
Estate,  23  Pa.  Super.  Ct.  146. 

46.  Not  where  parties  have  agreed  upon 
a  different  rule.  Madden  v.  Lehigh  Valley 
Coal  Co.,  212  Pa.  63,  61  A.  659.  Reservation 
in  conveyance  of  surface  held  to  deprive 
grantee  of  right  to  surface  support.  Id. 
Authority  given  to  executors  by  will  to  sell 
underlying  coal  "with  the  usual  mining 
privileges,"  held  not  to  authorize  them  to 
waive  and  release   the  right  of  surface  and 
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from  language  not  necessarily  importing  such  result.*'  The  rights  of  the  grantee 
of  the  surface  cannot  of  course  be  aflEected  by  the  provisions  of  a  subsequent  mining 
lease  exempting  the  lessee  from  liability  for  injuries  thereto,*'  nor  will  a  release 
relieve  the  owner  of  the  subjacent  minerals  from  liability  for  injuries  caused  by  his 
own  negligence.*" 

If  it  is  impossible  to  remove  the  mineral  without  disturbing  the  surface  and 
completely  destroying  the  benefits  accruing  to  the  owner  of  the  surface,  the  owner 
of  the  mineral  can  only  remove  such  part  of  it  as  becomes  exposed  from  one  cause 
or  another,  by  the  removal  of  the  surface  soil.^°  The  fact  that  the  owner  of  the 
minerals  cannot  take  possession  of  them  does  not,  however,  deprive  him  of  his  right 
thereto,^^  and  if  he  has  absolute  title  to  all  of  them,  he  may  remove  any  becoming  ex- 
posed in  the  future."'' 

The  act  of  the  lessee  of  a  mine  in  removing  all  of  the  support  is  prima  facie 
the  cause  of  the  subsequent  subsidence  of  the  surface,  and  the  burden  is  on  him 
to  show  that  it  would  not  have  subsided  but  for  the  additional  weight  of  buildings 
erected  subsequent  to  the  lease."^ 

§  7.  Leases.  What  constitutes.^* — No  precise  words  are  necessary  to  create  a 
lease,  but  any  language  is  sufficient  which  shows  aii  intent  on  the  part  of  the  owner 
of  the  land  to  surrender  possession  to  another  for  a  determinate  time  for  a  consider- 
ation.'"' In  Pennsylvania  it  is  held  that  an  instrument  which  is  in  its  terms  a  de- 
mise of  all  coal  in,  under,  and  upon  a  tract  of  land,  with  the  unqualified  right  to 
mine  and  remove  the  same,  is  a  sale  of  the  coal  in  place,  whether  the  purchase  price 
is  a  lump  sum  or  a  certain  rent  or  royalty,  and  notwithstanding  the  fact  that  the 
coal  is  required  to  be  removed  within  a  specified  time.""  The  fact  that  the  instru- 
ment is  called  a  lease,  the  parties  lessor  and  lessee,  and  the  consideration  rent,  is 
immaterial."'  The  right  of  voluntary  forfeiture  does  not  change  the  nature  of  the 
interest  acquired^*  nor  is  a  provision  for  the  support  of  the  roof  inconsistent  with 
(■he  theory  of  a  sale  of  the  coal.""  Though  such  agreements  are  called  sales,  yet 
the  rules  applicable  to  sales  are  not  to  be  applied  indiscriminately  to  them,  but  each 
is  to  be  construed  like  any  other  contract  by  its  own  terms.*"    . 


lateral    support.     Allshouse's   Estate,    23   Pa. 
Super.   Ct.    146. 

47.  Madden  v.  Lehigh  Valley  Coal  Co.,  212 
Pa.  63,  61  A.  559;  Allshouse's  Estate,  23  Pa. 
Super.  Ct.  146. 

48,  49.  Western  Ind.  Coal  Co.  V.  Brown 
[Ind.  App.]    74  N.  B.  1027. 

50.  As  in  the  case  where  one  person  owns 
the  surface  and  another  the  underlying 
granite.  Phillips  v.  CoUinsville  Granite  Co. 
[Ga.]  61  S.  E.  666. 

51,  52.  Phillips  V.  CoUinsville  Granite  Co. 
[Ga.]    51   S.  E.    666. 

53.  Western  Ind.  Coal  Co.  v.  Brown  [Ind. 
App.]   74  N.   B.  1027. 

54.  See   4  C.   L.    665. 

55.  Shenk  v.  Stahl  [Ind.  App.]  74  N.  E. 
538.  Instrument  granting  right  to  remove 
minerals  held  a  valid  and  binding  lease, 
vesting  lessee  with  Interest  In  the  minerals 
specified  and  right  to  remove  same,  sub- 
ject only  to  expressed  condition  that  de- 
velopments in  mining  be  made  within  three 
years,  the  latter  provision  being  a  condi- 
tion subsequent,  which,  if  not  performed, 
would  defeat  the  estate  altogether.  Con- 
nell  V.  Pierce,  116  111.  App.  103.  Provi- 
sion that  prospecting  should  begin  when  it 
was  settled  that  railroad  was  to  be  built,  held 


a  covenant  for  the  breach  of  which  an  ac- 
tion at  law  would  lie.  Id.  Lease  held  not 
ambiguous  so  as  to  permit  the  introduction 
of    parol    evidence.     Id. 

Lease  or  grant:  Contract  whereby  de- 
fendant "KTanted  and  leased"  land  to  plain- 
tiffs "for  ^e  purpose  of  a  gas  well  so  long 
as  It  is  u^ed  for  the  same,"  In  consideration 
of  a  certain  interest  in  the  well,  held  a  mere 
lease,  which  terminated  when  land  ceased 
to  be  used  for  the  purpose  specified.  Shenk 
V.  Stahl  [Ind.  App.]  74  N.  E.  538.  Words 
"granted  and  leased"  held  merely  a  covenant 
for  quiet  enjoyment,  or  the  passing  of  the 
land  to  the  lessees  for  the  time  and  on 
the    conditions   stipulated.     Id. 

Leane  or  salet  An  exclusive  lease  or  right 
to  enter  upon,  mine,  and  remove  coal  from 
a  tract  of  land,  held  a  lease  and  not  a  sale 
of  the  property,  and  the  royalties  provided 
therein  are  in  fact  rentals  and  no  more. 
Cleveland  Trust  Co.  v.  Columbus  &  Hocking 
Coal   &  Iron  Co.,   3  Ohio  N.  P.    (N.  S.)    424. 

56.  Particularly  true  where  no  time  is 
fixed  within  which  coal  must  be  removed, 
and  lessee  is  bound  to  pay  for  quant:ity 
stipulated  to  be  mined,  whether  it  is  aclfual- 
ly  mined  or  not.  Dorr  v.  Reynolds,  26  Ea 
Super.  Ct.  139. 
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Interpretation  and  e^ecf."— The  mutual  understanding  and  intent  of  the  par- 
tir«5  as  to  the  purpose,  scope,  and  ultimate  object  to  be  obtained  by  the  contract  is 
controlling.^^  As  in  the  case  of  other  agreements,  the  rights  of  the  parties  are  to  be 
determined  by  the  terms  of  the  contract""  taken  as  a  whole.**  That  construction 
?hould  be  adopted  which  is  most  in  consonance  with  the  paramount  purpose  of  the 
parties  at  the  time  of  executing  the  same."^  Where  an  oil  and  gas  contract  purports 
in  its  beginning  to  be  an  absolute  grant  of  all  such  substances  in  the  land  for  an  in- 
definite period,  and  then  provides  that  it  is  made  on  the  "terms"  thereafter  follow- 
ing, that  word  is  broad  enough  to  include  consideration  or  conditions."" 

Mistahe  and  fraud. — Leases  may  be  reformed,"'  and  transfers  thereo.f  avoided 
for  mutual  mistake,"^  and  one  may  avoid  a  note,  given  in  part  payment  for  an  oil 
lease,  procured  through  misrepresentations  as  to  the  flow  of  oil  from  the  wells  at  the 
time  of  the  sale."^ 

Interests  under  a  leaseJ" — If  the  contract  authorizes  deficiencies  in  the  amount 
mined  in  any  one  year  to  be  made  up  in  succeeding  years,  the  lessor  still  has  the 
legal  title  to  the  coal  not  actually  mined  and  removed  and  until  it  is  so  mined  and 
removed,'"^  and  such  title  is  subject  to  the  lien  of  a  judgment  against  him  and  may 


57,  58,  59.  Dorr  V.  Reynolds,  26  Pa.  Super. 
Ct.    139. 

«0.  Though  agreement  leasing  all  the 
coal  In  certain  lands  and  giving  the  lessee 
the  right  to  remove  a  certain  number  of 
tons  annually,  on  payment  of  an  annual 
rental,  until  all  is  removed,  unless  the  term 
is  sooner  ended  for  nonpayment  or  breach 
of  other  conditions.  Coolbaugh  v.  Lehigh  & 
Wilkes-Barre  Coal  Co.   [Pa.]   62  A.  94. 

61.  See  4  C.  L.  667. 

62.  Ohio  Oil  Co.  V.  Detamore  [Ind.]  73 
N.  B.  906.  Intention  of  the  parties,  to  be 
ascertained  from  the  language  used,  will 
govern.  Shenk  v.  Stahl  [Ind.  App.]  74  N.  B. 
538.  In  construing  such  contract  the  court 
should  consider  the  object  to  be  attained, 
the  situation  of  the  parties,  and  all  the  sur- 
rounding facts  and  circumstances.  Oil  and 
gas  lease.  Manhattan  Oil  Co.  v.  Carrell,  164 
Ind.  526,  73  N.  E.  1084.  Courts  generally,  in 
gas  and  oil  states,  have  come  to  place  oil 
and  gas  leases  tn  a  class  by  themselves,  and 
to  look  critically  into  such  instruments  for 
the  real  intention  of  the  parties,  since  it  so 
frequently  happens  that  they  cannot,  on  ac- 
count of  incongruous  provisions,  be  enforced 
according  to  the  strict  letter  of  the  contract. 
Ohio  Oil  Co.  V.  Detamore  [Ind.]  73  N.  B.  906. 

Lease  of  premises  containing  brick  clay. 
Adams  v.  Washington  Brick,  Lime  &  Mfg. 
Co.,  38  Wash.  243,  80  P.  446.  Fact  that  ore 
was  found  in  pockets  and  not  in  stratified 
layers,  and  is  therefore  more  difficult  to 
mine,  held  not  to  authorize  abandonment  of 
lease  of  right  to  mine  phosphate  rock,  where 
ore  was  sufficient  in  quantity  in  either  form, 
particularly  where  it  appeared  that  lessees 
had  made  frequent  examinations  before  lease 
was  executed.  McGavock  v.  Virginia-Caro- 
lina Chemical  Co.,  114  Tenn.  317,  86  S.  W. 
380. 

63.  Venedocia  Oil  &  Gas  Co.  v.  Robinson, 
71  Ohio  St.  302,  73  N.  E.  222.  Whether  an 
actual  estate  in  the  minerals  or  a  mere  right 
to  take  them  is  created  depends  on  the  in- 
strument under  which  they  are  claimed.  Is 
to  be  construed  by  the  four  corners.  Pres- 
ton V.  White   [W.  Va.]    50  S.  B-  236. 


64.  Ohio  Oil  Co.  V.  Detamore  [Ind.]  73  N. 
B.  906. 

65.  Should  be  given  that  construction 
which  will  best  adapt  the  agreement  to  fa- 
cilitate the  accomplishment  of  the  ends  evi- 
dently sought  to  be  attained.  Adams  v. 
Washington  Brick.  Lime  &  Mfg.  Co.,  38 
Wash.    243,    80   P.    446. 

66.  Logansport  &  W.  V.  Gas  Co.  v.  Null 
[Ind.  App.]   76  N.  E.   125. 

67.  In  action  for  rentals  under  gas  lease 
providing  that  "the  consideration  for  each 
well  shall  be  the  sum  of  $400,  payable  quar- 
terly in  advance,"  where  lessor  claimed  that 
the  words  "per  annum"  had  been  by  mistake 
omitted  after  the  word  "dollars,"  evidence 
held  to  sustain  verdict  for  lessee,  particu- 
larly as  lessor  failed  to  read  the  lease.  Sny- 
der V.    Phillips,    25    Pa.   Super.    Ct.    648. 

68.  Where  oil  lease  provided  that  test 
well  should  be  sunk  to  first  sand,  and,  unless 
it  proved  fruitful,  lease  should  be  void  and 
lessees  salted  well  before  reaching  sand, 
and  one  of  them  sold  his  interest  to  defend- 
ants, who  in  good  faith  conveyed  a  part 
of  their  interest  to  plaintiffs,  both  believ- 
ing that  oil  had  been  struck,  held,  that  plain- 
tiffs were  entitled  to  a  cancellation..  Row- 
land V.  Cox  [Ky.]  89  S.  W.  215.  Defendants 
could  not  defend  on  the  ground  that,  if  well 
was  sunk  to  first  sand,  it  might  produce  oil, 
lessees  having  abandoned  well  before  it  be- 
came groductive  and  lease  having  thereby 
become  void  so  that  nothing  passed  to  their 
grantees  or  to  plaintiffs.  Id.  The  fact  that 
the  property  is  speculative  in  character  does 
not  change  the  rule.  Purchasers  take  the 
risk  of  how  much  oil  will  be  produced,  but 
are  not  speculating  as  to  whether  oil  will 
be   struck   or   not.     Id. 

69.  Evidence  held  insufficient  to  warrant 
submission  of  question  whether  note  was 
procured  through  misrepresentations.  Jack 
V.    Hixon,    23    Pa.   Super.    Ct.    453. 

70.  See  4  C.  L.  666,  et  seq. 

71.  Under  contract  providing  that,  if  less 
than  the  maximum  amount  is  mined  in  any 
one  year,  the  deficiency  may  be  made  up  at 
any    time    during    the    succeeding    six    years 
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be  sold  at  execution  sale.'^^  The  purchaser  acquires  all  the  rights  of  the  former 
holder  of  such  title,  including  the  royalties,  which,  under  such  agreement,  are  to  be 
regarded  as  .pro  tanto  purchase-money  payments  for  the  coal  in  place,  if  mined 
and  removed  within  the  stipulated  time.'* 

A  lease  for  oil  confers  no  actual  estate  until  oil  is  found,  but  only  a  right  to 
explore  and  produce  oil,''*  and  is  subject  to  abandonment  before  that  time.''°  Hence 
a  lessee  under  an  ordinary  oil  lease  for  years  has  no  vested  taxable  estate  in  the  oil 
still  in  the  ground,  either  before  or  after  he  has  found  paying  wells,  but  it  is  tax- 
able in  the  name  of  the  surface  owner,'*  and  a  sale  for  taxes  assessed  against  the 
surface  owner  passes  the  oil  to  the  purchaser." 

Where  the  lease  requires  the  lessee  to  complete  a  well  in  every  period  of  ninety 
days  from  the  completion  of  the  first  well,  if  it  proves  to  be  a  paying  one,  or  to  sur- 
render the  lease,  excepting  ten  acres  for  each  paying  well,  but  fails  to  further  de- 
scribe such  ten-acre  tracts,  the  lessor  is  not  entitled  to  arbitrarily  set  oif  such  tracts 
and  have  his  title  quieted  to  the  balance,  but  the  lessee  may  choose  them.'*  The  obliga- 
tion of  the  lessees  under  such  a  lease  to  continue  to  drill  wells  is  fixed  when  the 
first  well  proves  to  be  a  paying  one,  and  they  are  then  bound  to  make  a  choice  be- 
tween, and  pursue,  one  of  the  alternative  courses  indicated  by  the  contract.''*  The 
contract  not  having  certainly  prescribed  how  many  wells  were  to  be  drilled,  or  in- 
dicated their  exact  location,  and  the  lessor  having  for  a  long  period  accepted  his 
share  of  the  oil  produced  from  the  wells  actually  drilled  and  not  having  objected 
to  the  failure  of  the  lessees  to  further  develop  the  property,  he  is  bound  to  make  a 
demand  upon  them  to  exercise  their  choice  before  resorting  to  the  courts  to  enforce 
a  forfeiture.*"  Where  a  gas  lease  exempts  a  part  of  the  property  to  be  designated 
by  the  lessor,  the  latter  is  not  bound  to  make  such  designation  until  notified  by  the 
lessee  to  do  so,  but  it  is  sufiicient  if  it  appears  that  he  was  ready  and  willing  to  do  so.*' 


■while  the  contract  remains  in  force,  coal 
not  worked  out  is  under  continuing'  contin- 
gency of  reverting:  to  lessor  on  forfeiture  of 
tlie  lease,  and  land  reverts  on  its  expira- 
tion. Money  paid  in  any  one  year  belongs 
to  lessor  as  rental  if  lease  is  forfeited  there- 
after, the  right  to  make  up  deficiencies  ap- 
plying only  while  the  lease  continues  in 
force.  So,  too,  if  such  deficiency  is  not  made 
up  and  title  to  coal  acquired  by  actually 
mining  it  within  six  years,  the  money  paid 
belongs  to  the  lessor  as  rental  for  the  land 
which  has  been  occupied  by  the  lessee,  though 
not  used  and  occupied  by  it  as  it  had  a 
right  to  use  it.  Coolbaugh  v.  Lehigh  & 
Wilkes-Barre    Coal   Co.    [Pa.]    62   A.    94. 

72.  Coolbaugh  v,  Lehigh  &  Wilkes-Barre 
Coal  Co.   [Pa.]   62  A.  94. 

78.  Title  thereto  is  acquired  by  using 
royalties  within  the  stipulated  period  of  six 
years  during  the  continuance  of  the  lease 
as  payments  for  coal  actually  taken  out  and 
away.  Coolbaugh  v.  Lehigh  &  Wilkes-Barre 
Coal  Co.   [Pa,]   62  A.  94. 

74.  Peterson  v.  Hall  [W.  Va.]  50  S.  B.  603. 
A  contract  leasing  the  exclusive  right  for 
two  years  to  enter  upon  and  operate  for  and 
procure  oil  and  gas  from  certain  lanci,  the 
lessee  to  pay  a  certain  sum  annually  for 
each  gas  well  drilled  and  a  certain  portion 
of  the  oil  produced,  to  complete  a  well  with- 
in a  specified  time,  and  after  a  specified  date 
to  pay  a  certain  sum  per  acre  per  year  for 
each  piece  of  land  on  which  wells  have 
not  been  drilled  and  operated,  and  provid- 


ing that  If  oil  or  gas  Is  found  the  lease 
shall  continue  as  long  as  either  Is  found  in 
paying  quantities  and  as  the  well  shall  be 
operated,  gives  the  lessee  a  right  to  enter 
on  the  premises  for  the  purpose  of  explor- 
ing and  to  operate  if  oil  or  gas  is  discovered. 
Eawllngs  v.  Armel  [Kan.]   79  P.  683. 

75.  Rawlings  v.  Armel  [Kan.]  79  P.  683. 
Further  provision  that  lessee  may  surrender 
lease  after  two  years  if  oil  or  gas  is  not 
found  In  paying  quantities  does  not  imply 
that  title  shall  vest  before  oil  or  gas  is 
found  and  produced.  Id.  Provision  for  rent 
is  not  an  alternative  which  lessee  may  adopt 
and  thereby  relieve  Itself  from  drilling  and 
operating,  but  its  purpose  is  to  incite  speedy 
development  of  the  property.     Id. 

70,  77.  Peterson  v.  Hall  [W.  Va.]  50  S.  B. 
603. 

78.  Monaghan  v.  Mount  [Ind.  App.]  74  N. 
E.  579.  Lessor  cannot,  on  default,  quiet 
title  to  all  the  land  except  such  ten-acre 
tracts,  there  being  no  evidence  as  to  any 
method  or  agreement  for  determining  the 
description  of  such  tracts.  Jones  v.  Mount 
[Ind.  App.]  74  N.  B.  1032. 

79,  80.  Monaghan  v.  Mount  [Ind.  App.]  74 
N.   B.    579. 

81.  Lessee  held  liable  for  prescribed  ren- 
tal on  failure  to  bore  well,  where  evidence 
showed  that  he  was  ready  and  willing  to 
mark  boundaries  of  reserved  tract,  and  des- 
ignated a  place  where  a  well  might  be 
drilled.  Indianapolis  Gas  Co.  v.  Pierce  [lud. 
App.]   76  N.  E.  173. 
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Assignments  and  conveyances.^^ — A  purcliaser  of  leased  land  takes  tlie  estate  of 
the  lessor  and  not  that  of  the  lessee.*^  One  to  whom  the  lease  is  assigned,  with  the 
consent  of  the  lessor,  becomes  bound  by  all  its  conditions.**  An  option  to  purchase 
given  to  a  lessee,  but  to  no  other  person,  is  a  mere  personal  privilege  which  is  not 
assignable.*^ 

Bents  and  royalties.^^ — ^The  covenant  to  pay  rent  for  land  not  drilled  is  not 
dependent  upon  the  provision  relating  to  the  time  when  the  drilling  is  to  begin  and 
is  not  affected  by  extensions  of  such  time.*'  Mining  leases  containing  a  covenant 
for  the  payment  of  a  minimum  rent  or  royalty  either  require  such  payment  as  a  dead 
rent  irrespective  of  produce,  in  which  case  the  lessee  is  liable  for  rent  even  if  nothing 
can  be  got  by  mining,  or  the  ore  or  other  material  is  exhausted  before  the  expiration 
of  the  term,**  or  require  that,  on  failure  to  take  out  a  stipulated  quantity,  royalty 
with  respect  thereto  shall  nevertheless  be  paid,  in  which  case  the  lessee  is  excused 
from  further  payment  if  the  material  is  exhausted  before  the  expiration  of  the  stipu- 
lated term.*^  Under  a  lease  providing  that  rentals  may  be  paid  directly  to  the 
lessor  or  by  depositing  them  in  the  bank  to  his  credit,  a  deposit  in  the  bank  within 
the  prescribed  time  is  a  payment  of  the  rent  when  it  is  accepted  by  the  bank  and 
placed  to  the  lessor's  credit,  whether  made  in  lawful  money  or  in  checks  or  drafts.'" 
Where  the  lessee  mingles  gas  from  the  demised  premises  with  gas  belonging  to 
other  persons,  and  is  compelled  to  account  to  the  latter  for  the  whole  mass  under 
the  doctrine  of  confusion  of  goods,  the  lessor  is  in  no  such  privity  with  them  as  will 
enable  him  to  collect  from  them  the  royalty  due  him  under  the  lease."^ 

The  lessee  is  not  relieved  from  his  obligation  to  furnish  gas  for  heating  and 
lighting  purposes  by  ceasing  or  suspending  operations  on  the  demised  premises 
after  drilling  a  single  well  and  operating  it  to  exhaustion,^^  and  if  he  violates  his 
agreement  in  this  regard  is  liable  to  the  lessor  for  the  reasonable  cost  of  gas  pur- 
chased by  him  which  was  reasonably  necessary  for  such  purposes."^ 


82.  See  4  C.  L.  667,  IL  24. 

83.  Where  lease  grants  exclusive  privi- 
lege of  quarrying  lime  rock,  but  reserves 
privilege  of  quarrying  to  the  lessor,  pur- 
chaser from  latter  cannot  escape  liability 
for  excluding'  lessee  from  the  premises  on 
ground  that  covenants  in  lease  do  nol;  run 
■with  the  land.  Arkley  v.  Union  Sugar  Co. 
[Cal.]    81  P.   509. 

84.  General  assignment  of  "all  live 
leases"  belonging  to  assignor  held  to  render 
assignee  liable  on  lease  which  had  two 
more  years  to  run,  though  It  was  not  shown 
on  lessor's  register  which  purported  to  show 
all  live  leases,  but  was  included  in  a  pack- 
age marked  "abandoned  leases"  and  did  not 
come  to  knowledge  of  assignee  until  after 
the  transfer,  particularly  where  evidence 
sh-owed  that  assignee  later  recognized  it  as 
being  valid.  Indianapolis  Gas  Co.  v.  Pierce 
tind.  App.3    7fi  N-  B.  173, 

85.  MiniTis  lease.  Myers  v.  Stone  Jlowa] 
102  N.  "W.  507.  Lessor  ^eld  not  estopped 
from  claiming  that  option  did  not  pass  to  an 
assignee  of  the  lease.  Where  he  did  nothing 
but  collect  the  rents  from  the  assignee  of 
the  lease,  and  informed  latter,  before  any- 
thing was  done  in  reliance  on  the  option, 
that  the- lessee  had  no  right  to  assign  the 
lease.  Id.  Tmprovements  made  by  assignee, 
including  the  placing  of  a  pump  and  engine 
in  the  mine,  held  not  of  such  a  character 
as  to  indicate  to  the  lessor  his  Intention  to 
exercise    the    option,    in    view    of    fact    that 


lease  required  the  lessee  to  keep  the  mine 
and  machinery  in  repair.     Id. 

88.     See  4  C.  L.  667. 

87.  Rawlings  v.  Armel  tKan.]  79  P.  6S3. 
'88.  Adams  v.  Washington  Brick,  Lime  & 
Mfg.  Co.,  38  Wash.  243,  80  P.  446. 

SO.  Under  lease  of  premises  containing 
brick  clay  for  live  years,  providing  for  pay- 
ment of  royalty  on  all  brick  manufactured, 
payments  for  any  year  not  to  be  less  than 
a  certain  sum,  and  that  lessee  should  not 
use  premises  for  any  other  purpose  .than 
that  of  a  general  brick  business,  held,  that 
making  of  brick  from  the  clay  ■was  the 
subject-matter  of  the  contrac-t,  and  lessee 
was  not  liable  for  rent  after  clay  ■was  ex- 
hausted. Adams  v.  Washington  Brick,  Lime 
&  Mfg.  Co.,  38  Wash.  243,  80  P.  446.  Fact 
that  lease  provided  for  its  termination  by 
several  methods  held  not  to  change  the  rule. 
Id. 

90.  Lafayette  Gas  Co.  v.  Kel^y,  164  Ind. 
563,    74  N.   E.   7. 

91.  Aiken  v,  Zahn,   23  Pa.  Super.  Ct.   411. 

92.  Where  the  lease  provides  that  as  part 
of  the  rental  the  lessee  shall  furnish  free 
of  charge  and  during  the  term  of  the  lease 
sufficient  natural  gas  to  heat  and  light  the 
premises  of  the  lessor,  the  lessee  is  not  re- 
lieved from  this  obligation  by  ceasing  or 
suspending  operations  after  drilling  a  sin- 
gle well  and  operating  it  to  exhaustion. 
Obligation   not  contingent  on  production   of 
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If  a  right  to  possession  for  operating  purposes  has  been  acquired  by  a  successful 
search  for  the  product,  the  lessee  becomes  answerable  for  the  stipulated  rental  ac- 
cording to  the  terms  of  the  agreement,  and  is  relieved  from  such  liability  only  by 
showing  payment,  or  that  he  has  given  written  or  verbal  notice  of  abandonment  to 
the  lessor."*  Agreed  standards  for  basing  royalties  cannot  be  changed.'^  Where 
the  amount  of  royalty  depends  on  the  quantity  of  coal  of  a  certain  size  mined,  the 
methods  of  preparation  used  by  and  known  to  coal  operators  at  the  time  the  lease 
was  executed  will  be  presumed  to  have  been  in  the  contemplation  of  the  parties,  and 
the  amount  produced  by  those  methods  must  determine  the  quantity  on  which 
royalty  must  be  paid  during  the  continuance  of  the  lease.""  The  lessee  may  adopt 
new  methods  of  preparation  so  as  to  meet  the  market  demands  for  smaller  sizes  of 
coal,  but,  if  he  does  so,  must  account  and  pay  for  the  same  proportionate  part  as  the 
terms  of  the  lease  required  under  the  method  in  use  at  the  time  it  was  executed."' 
Where  the  lease  requires  the  lessee  to  work  all  the  coal  carefully  and  skillfully,  to 
the  extent  at  least  of  the  minimum- annual  quantity  specified,  and  to  permit  no 
waste  in  mining  or  preparing  it,  he  is  not  entitled  to  credit  for  coal  formerly  aban- 
doned as  waste,  or  left  in  the  mine  because  not. marketable,  which  has  subsequently 
become  available."'  If  the  lease  requires  the  payment  of  a  royalty  on  all  coal  over 
a  certain  size  mined  and  removed,  the  lessee  must  account  for  royalty  coal  used  by 
him  for  the  generation  of  steam,  in  the  absence  of  a  provision  to  the  contrary."" 
Lessors  are  not  estopped  from  collecting  royalties  for  coal  mined  and  not  accounted 
for  by  the  receipt  of  the  minimum  royalty  due  under  the  terms  of  the  lease  in  the 
absence  of  a  showing  that,  at  the  time,  they  had  knowledge  of  the  mining  of  any  ex- 
cess of  royalty  coal  over  the  amount  paid  for.^ 

Time  as  a  condition.^ — A  provision  requiring  the  lessee  to  pay  an  annual  rental 
on  failure  to  drill  a  well  within  a  designated  period  is  valid  and  enforceable.* 
Where  the  lessee  agrees  to  drill  a  well  within  a  specified  time  or  thereafter  pay  for 


gas  from  leased  premises.     Boal  v.  Citizens' 
Nat.  Gas    Co.,   23  Pa.  Super.  Ct.   339. 

®3.  In  action  for  breach  of  covenant  of 
lease  to  furnish  gras  to  heat  and  light  house, 
where  it  is  admitted  that  gas  was  not  fur- 
nished and  court  determines  as  matter  of 
law  that  defendant  is  bound  to  furnish  It, 
plaintiff  Is  entitled  to  judgment  In  the  ab- 
sence of  a  clear,  distinct,  and  unequivocal 
denial  thai  g^s  purchased  by  plaijitift  was 
reasonably  necessary  to  heat  and  light  his 
premises,  or  that  the  price  paid  therefor 
w^as  reasonable.  Boal  v.  Citizens'  Nat.  Gas 
Co.,  23  Pa.  Super.  Ct.  339.  Affidavit  of  de- 
fense   held   insufficient.     Id. 

94.  Mere  erasing  to  operate  wells  is  insuf- 
ficient. Wils^on  V.  Philadelphia  Co.  [Pa.]  60 
A.  149.  The  question  of  notice  is  for  the 
jury.  Id.  Evidence  held  to  support  finding 
that  there  was  no   notice.     Id. 

95.  If  the  lease  requires  the  lessees  to  pass 
all  coal  over  a  bar  screen  of  a  certain  mesh 
and  to  pay  royalty  on  all  lump  coal  that 
does  not  pass  through  it,  they  have  no  right, 
without  the  lessor's  consent,  to  substitute  a 
shaker  screen  of  a  larger  mesh.  Drake  v. 
Black  Diamond  Coal  &  Min.  Co.  [Ky.]  89  S. 
W.  545.  Evidence  held  to  show  that  bar 
screen  produced  more  lump  coal  than  shaker 
screen.  Id.  Since  change  was  a  viola- 
tion of  the  contract,  lessees  cannot  contend 
that  shaker  screen  should  be  allowed  to 
remain  because  they  had  expended  large 
sums  in  'making-  the  change.  Id.  -Evidence 
as   to   test  making   comparison   between   re- 


sult of  use  of  bar  screen  in  adjacent  mine 
and  shaker  screen  put  in  by  defendant  held 
admissible.     Id. 

96.  Amount  so  produced  furnished  basis 
of  lessor's  consideration  for  the  lease.  Hoyt 
v.  Kingston  Coal  Co.,  212  Pa.   205,  61  A.   885. 

97.-  Hoyt  V.  Kingston  Coal  Co.,  212  Pa. 
205,  61  A.  885.  Where  lease  provided  for 
royalty  on  all  coal  which  would  pass  over  a 
five-eighths  of  one  inch  square  mesh  screen, 
and  method  of  preparation  was  so  changed 
that  much  larger  quantity  passed  through 
such  screen.  Id.  Evidence  held  to  Justify 
finding  as  to  the  proportion  of  waste  and 
the  quantity  of  coal  for  which  defendant 
should  account.  Id.  Where  evidence  showed 
that  changed  methods  greatly  diminished 
amount  of  coal  on  which  larger  royalty, 
and  increased  amount  on  which  smaller  one, 
was  paid,  held  that,  on  suit  for  an  account- 
ing, the  court  should  have  determined  the 
proportionate  quantity  of  the  different  sizes 
produced  by  both  methods,  and  that  the  evi- 
dence was  sufficient  to  enable  him  to  do  so- 
Myers  v.  Consumers'  Coal  Co.,  212  Pa.  193, 
61   A.   825. 

98,  99.  Hoyt  v.  Kingston  Coal  Co.,  212  Pa. 
205,  61  A.  885. 

1.  No  accounts  settled  and  no  receipts  giv- 
en. Hoyt  V.  Kingston  Coal  Co.,  212  Pa.  205, 
61  A.  885. 

2.  See  4  C.  L.  667. 

3.  Gas  lease.  Indianapolis  Gas  Co.  v. 
Pierce   [Ind.  App.]  7«  N.  E.  173. 
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further  delay  a  quarterly  rental  until  the  well  is  drilled,  the  law  implies  a  provision 
that  the  well  must  be  drilled  within  a  reasonable  time  at  the  option  of  the  land- 
owner.* The  lessor  may  waive  performance  indefinitely,  and  if  he  accepts  a  valu- 
able consideration  for  postponement  is  as  much  bound  by  it  as  if  the  end  of  the^ 
paid  period  was  the  time  limit  stipulated  in  the  original  contract."  If,  after  ac- 
cepting a  number  of  payments,  the  lessor  desires  to  insist  on  the  drilling  of  the  well, 
he  must  give  notice  to  the  lessee  to  that  efEect,  and  cannot  forfeit  the  lease  until 
the  latter  has  had  a  reasonable  time  thereafter  in  which  to  perform,**  and  the  same  is 
true  if  the  lease  provides  that  it  shall  continue  in  force,  though  the  contemplated 
wells  are  not  drilled  or  utilized,  on  payment  of  the  well  rental  stipulated  therein.' 
A  refusal  to  accept  a  payment  of  rent  operates  as  a  notice  to  the  lessee  that  the 
lessor  objects  to  any;  further  delay  in  the  exploration  and  development  of  the  land,* 
and  the  lessee  thereupon  becomes  bound  to  proceed  within  a  reasonable  time  to  sink 
a  well  on  the  premises  in  question.'  The  failure  of  the  lessee  to  commence  opera- 
tions after  he  has  been  notified  by  the  lessor  that  the  contract  is  at  an  end  cannot 
be  regarded  as  a  lack  of  diligence  resulting  in  a  forfeiture.^" 

Forfeitures  and  cancellations  and  abandonment.^^ — In  order  to  declare  a  for- 
feiture and  re-enter  on  the  premises  without  resort  to  the  courts,  the  lessor  must 


4.  New  American  Oil  &  Min.  Co.  v.  Troy- 
er  [Ind.]  76  N.  E.  253,  rvg.  [Ind.  App.]  74  N. 
E.  37.  A  grant  for  a  valuable  consideration 
of  all  the  oil  and  gas  under  certain  premises 
with  the  right  to  enter  thereon  for  the  pur- 
pose of  drilling  and  operating  for  oil  and 
gas,  excepting  and  reserving  to  the  grantor 
a  certain  part  of  all  the  oil  produced  and 
saved  from  the  premises,  implies  an  engage- 
ment on  the  part  of  the  grantee  to  develop 
the  premises  for  oil  and  gas.  Venedocia 
Oil   &  Gas    Co.   v.  Robinson,   71  Ohio  St.   302, 

73  N.  E.  222.  One  dollar  is  a  sufficient  con- 
sideration and  lease  is  not  void  for  want  of 
mutuality.     Id. 

5.  New  American  Oil  &  Min.  Co.  v.  Troy- 
er  [Ind.]  76  N.  E.  253,  rvg.  [Ind.  App.]  74  N. 
B.  37.  Where  the  contract  provides  that 
the  grant  shall  become  void  in  case  no  well 
is  completed  within  a  specified  time  unless 
the  grantee  on  demand  shall  pay  a  certain 
sum  yearly  to  the  grantor,  the  acceptance  of 
such  sum  postpones  the  time  for  the  per- 
formance of  the  implied  agreement  to  de- 
velop the  property  so  that  it  does  riot  begin 
to  run  until  the  end  of  the  year  for  which 
such  payment  is  accepted.  Venedocia  Oil  & 
Gas  Co.  V.  Robinson,  71  Ohio  St.  302,  73  N. 
E.  222.  A  refusal  to  acpept  a  payment  for 
the  next  year  does  not  eo  Instanti  terminate 
the  lease,  but  leaves  the  rights  of  the  par- 
ties in  regard  to  the  implied  agreement  as 
they  were  when  the  lease  was  executed.     Id. 

6.  Failure  to  drill  well  within  period  last 
paid  for  does  not  put  an  end  to  lessee's 
rights.  New  American  Oil  &  Min.  Co.  v. 
Troyer   [Ind.]   76  N.  B.   253,  rvg.   [Ind.  App.] 

74  N.  E.  37.  Action  of  lessor  in  commencing 
suit  to  quiet  title  ten  days  after  expiration 
of  last  quarter  for  which  rent  had  been  paid, 
without  previous  notice,  held  inequitable 
and  unsustainable.  Id.  liand  jvas  leased  on' 
March  29,  1888,  for  12  years  and  so  long 
thereafter  as  petroleum,  etc.,  coiild  be  pro- 
duced in  paying  quantities  "or  the  payments 
hereinafter  provided  for  are  made  according 
to  the  terms  and  conditions  attaching  there- 


to," and  lease  further  provided  that  lessee 
should  commence  operations  within  a  year 
or  "in  lieu  thereof,  for  delay  in  commencing 
such  operations  thereon,  pay"  a  certain  sum 
annually  in  advance  until  operations  ■were 
commenced  and  a  well  was  equipped,  and 
that  a  deposit  of  the  money  in  a  certaia 
bank  should  operate  as  a  payment.  No 
wells  were  in  fact  drilled,  but  the  lessor  re- 
ceived payments  up  to  and  Including  the 
year  1899,  and  rental  for  year  ending  March 
28,  1901,  was  deposited  without  any  notice 
that  it  would  not  be  received  or  that  lessor 
would  insist  on  a  well  being  drilled.  On 
April  5,  1900,  lessor  notified  lessee  that  lease 
had  expired,  ami  requested  that  it  be  cancel- 
ed. Lessee  did  not  comply  with  such  notice, 
but  continued  to  deposit  payments  until 
March,  1903.  Held,  that  lessor  could  not 
maintain  action  commenced  Feb.  13,  1903, 
without  further  noti-ce.  Indiana  Natural 
Gas  &  Oil  Co.  V.  Beales  [Ind.]  76  N.  B.  520, 
rvg.  [Ind.  App.]  74  N.  E.  551. 

7.  Must  notify  lessee  that  he  will  refuse 
to  accept  payments  in  the  future,  and  lessee 
then  has  a  reasonable  time  in  which  to  ex- 
plore the  premises.  LaFayette  Gas  Co.  v. 
Kelsay,   164  Ind.  563,  74  N.   B.   7. 

8.  Under  lease  providing  that  well  should 
be  commenced  within  a  specified  time  or  else 
that  a  specified  yearly  rental  should  be  paid 
until  well  was  drilled.  Logansport  &  W.  V. 
Gas  Co.  V.  Seegar  [Ind.]  74  N.  E.  500. 

9.  Unexcused  delay  held  unreasonable, 
and  to  justify  lessor  in  commencing  action 
to  quiet  title.  Logansport  &  W.  V.  Gas  Oo. 
V.  Seegar  [Ind.]  74  N.  B.  500. 

10.  Where  lessor  notified  lessee  that  lease 
was  terminated  and  that  he  would  proceed 
to  quiet  his  title,  and  that  If  lessee  placed 
any  stakes  on  the  premises  he  would  be 
guilty  of  trespass,  he  could  not  contend  that 
time  elapsing  between  date  of  notice  and 
time  of  commencing  suit  was  reasonable 
time  in  which  appellant  could  have  com- 
menced operations.  LaFayette  Gas  Co.  v. 
Kelsay,   164  Ind.  563,  74  N.  E.  7. 
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be  able  to  point  out  specifically  some  clear  act  in  violation  of  the  terms  of  the  lease 
authorizing  such  forfeiture.'^^  A  general  forfeiture  clause  is  to  be  strictly  construed 
for  the  benefit  of  the  lessor,  and  the  lease  may  be  forfeited  for  nonpayment  of  rent 
in  the  absence  of  a  stipulation  making  time  of  the  essence  of  the  contract,  if,  under 
all  the  circumstances,  it  would  not  be  inequitable  or  unconscionable  to  do  so.^^ 
Where  the  lease  provides  for  the  exploration  of  the  premises  within  a  certain  time 
or  for  the  payment  of  a  certain  sum  quarterly  in  case  of  delay,  the  lessor  has  no 
right  to  resume  possession  until  there  has  been  a  default  in  both  particulars.^* 
Where  one  grants  and  guarantees  to  another  only  the  right  to  drill  for  oil  and  gas 
with  a  right  of  entry  for  such  purpose  only,  subject  to  certain  conditions,  such  right 
is  an  incorporeal  hereditament  incapable  of  livery  of  seisin,  and  hence  there  is  no 
right  of  re-entry  for  breach  of  condition.^^  Acts  unaccompanied  by  re-entry  will 
suffice  if  there  has  been  a  breach  and  the  lessee  has  never  been  put  in  possession.^" 
The  real  consideration  for  oil  and  mineral  leases  is  the  development  of  the  prop- 
erty in  the  near  future.^'  Hence,  if  the  lessee  is  not  bound  to  do  any  particular 
amount  of  work  on  the  premises  or  to  commence  work  at  any  particular  time,  the 
agreement  will  be  regarded  as  a  mere  license,^*  revocable  at  the  will  of  either  par- 
ty;^* but  a  lease  for  development  on  certain  terms  and  operation  on  different  ones 
may  make  the  right  of  cancellation  differ  therewith.^*    The  lessee  is  bound  to  de- 


11.  See  4  C.  L,.  €69,  670. 

12.  Evidence  held  sufficient  to  show  that 
complainant  was  justified  in  declaring  a  for- 
feiture. Big  Six  Development  Co.  v.  Mitch- 
ell tC  C.  A.]   138  F.  279. 

13.  Kawlings   v.   Armel    [Kan.]    79   P.    683. 

14.  Houssiere-Latreille  Oil  Co.  v.  Jen- 
nings-Heywood  Oil  Syndicate  [La.]  38  So. 
932. 

15.  Monaghan  v.  Mount  [Ind.  App.]  74  N. 
B.  579. 

16.  Where  the  lease  provides  for  a  year- 
ly rental  until  a  well  is  drilled,  that  a  fail- 
ure to  pay  the  rental  when  due  is  to  be 
construed  by  both  parties  as  the  act  of  the 
grantee  for  the  purpose  of  surrendering  the 
rights  granted,  that  in  default  of  rental  pay- 
ments the  contract  is  to  be  null  and  void,  and 
that  the  grantee  may  at  any  time  reconvey  and 
thereby  render  the  grant  void,  and  the  gran- 
tee never  makes  any  entry  on  the  land,  the 
grantor  is  not  bound  to  accept  the  rental 
when  tendered  after  it  becomes  due,  and  his 
refusal  to  do  so  is  a  sufficient  declaration  of 
his  intention  to  regard  the  grant  as  void. 
Grantor  never  having  parted  with  possession, 
it  is  not  necessary  for  him  to  make  an  im- 
possible re-entry.  Grant  becomes  void  by 
Its  terms  for  failure  to  make  payment  when 
due.  Logansport  &  W.  V.  Gas  Co.  v.  Null 
[Ind.  App.]  76  N.  B.  125. 

17.  Martel  v.  Jennings-Heywood  Oil  Syn- 
dicate, 114  La,  351,  38  So.  253. 

18.  Martel  v.  Jennings-Heywood  Oil  Syn- 
dicate, 114  -La.  351,  38  So.  263.  Joint  lease 
by  ow^ners  of  adjoining  tracts  for  99  years 
for  purpose  of  prospecting,  boring,  and  ex- 
cavating for  oil,  gas,  etc.,  for  the  considera- 
tion of  one  dollar  and  certain  royalties  on 
all  oil,  gas,  or  minerals  produced,  each  party 
to  have  one-third  of  the  royalty  accruing 
from  the  land  of  the  other,  and  which  did 
not  bind  lessee  to  do  any  work  on  the  prem- 
ises, held  a  mere  permit  or  license.  Id. 
Lease  of  mineral  rights  for  10  years  where- 
by lessee  is  bound  to   commence   operations 


within  six  months  or  pay  a  certain  sum 
quarterly  in  advance  for  each  additional 
three  months  such  operations  are  delayed 
until  an  oil  well  is  completed,  and  where- 
by gross  yield  of  oil  and  gas  is  to  be  shar- 
ed in  certain  proportions  is  not  void  upon 
its  face  for  want  of  mutuality.  Houssiere- 
Latreille  Oil  Co.  V.  Jennings-Heywood  Oil 
Syndicate  [La.]  38  So.  932.  Delays  in  of- 
fering to  pay  rent  held  not  to  make  con- 
tract void.  Id.  If  rent  is  not  so  inconsider- 
able as  to  render  it  "vile"  and  a  mere  noth- 
ing, its  insufficiency  alone  cannot  be  con- 
sidered in  suit  for  possession.  Id.  Con- 
sideration held  sufficient.  Id.  Further  pro- 
vision giving  lessee  the  right  to  cancel 
the  lease  at  any  time  on  payment  of  a  cer- 
tain sum  is  not  such  a  potestative  condi- 
tion as  renders  the  contract  void  under  Civ. 
Code,  art.  2035.  Id.  Insufficiency  of  such 
sum  oannot.be  considered  in  possessory  ac- 
tion if  it  is  not  so  inconsiderable  as  to  ren- 
der   it    vile   and    a   mere    nothing.     Id. 

19.  Martel  v.  Jennings-Heywood  Oil  Syn- 
dicate, 114  La.  351,  38  So.  253.  Where  other 
owner  thereafter  enjoined  original  lessees 
from  entering  on  his  premises  and  then 
sold  a  part  of  his  land  to  plaintiffs,  held, 
that  plaintiffs  took  title  free  from  the  first 
lease  and  were  not  affected  by  the  subse- 
quent compromise  of  the  injunction  suit, 
and  the  recognition  by  the  owner  of  the 
original  lease  in  a  modified  form.  Id.  Such 
a  joint  lease  executed  by  adjoining  land- 
owners held  abandoned  and  terminated  by 
execution  of  new  lease  by  one  of  them.     Id. 

20.  Under  a  gas  lease  providing  that  it 
shall  commence  when  signed  and  terminate 
when  natural  gas  ceases  to  be  used  gen- 
erally for  manufacturing  purposes  in  the 
county  or  on  failure  to  pay  the  stipulated 
rental,  and  requiring  the  lessee  to  pay  a 
certain  sum  yearly  for  each  well  drilled,  or, 
if  he  fails  to  drill  a  well,  a  specified  an- 
nual rent  to  be  increased  if  no  well  is  drill- 
ed in  five  years,  the  rights  of  the  parties  as 
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velop  the  property  diligently  and  within  a  reasonable  time,  and  a  failure  to  do  so 
operates  as  an  abandonment.^^ 

Under  a  provision  requiring  the  operator  to  drill  and  complete  other  wells  in 
case  oil  is  found  in  paying  quantities  in  a  test  well,  the  question  whether  oil  is 
found  in  such  quantities  is  to  be  determined  exclusively  by  the  operator  acting  in 
good  faith  and  upon  his  honest  judgment.^^  Such  a  provision  requires  the  drilling 
of  additional  wells  only  in  the  event  that  oil  is  found  in  such  quantity  as  would, 
taken  in  connection  with  other  present  conditions,  induce  ordinarily  prudent  persons 
engaged  in  like  business  to  exppct  a  reasonable  profit  on  the  full  sum  required  to  be 
expended  in  the  prosecution  of  the  enterprise.^"  Fraud  on  his  part  will  not  be  pre- 
sumed, but  must  be  pleaded  and  proved.^* 

The  question  of  abandonment  is  one  of  fact  depending  upon  intention  and  eon- 
duct.^^  If  the  lease  is  to  run  for  a  specified  time  or  as  long  as  oil  or  other  min- 
erals are  obtained  in  paying  quantities,  the  lessee  has  the  right  to  determine  when 
he  is  no  longer  obtaining  them  in  such  quantities,-"  and,  upon  so  determining,  may 
abandon  the  contract.''^  If  the  leased  land  is  in  fact  abandoned,  the  lease  is  sub- 
ject to  cancellation.^'  The  mode  of  ascertaining  and  fixing  exhaustion  as  a  fact 
warranting  abandonment  may  be  stipulated.^" 

The  burden  is  on  the  lessee  to  show  facts  overcoming  any  apparent  ground  of 
forfeiture^"  or  breach  of  terms  of  the  lease.'^ 

Breaches  may:  he  waived^'  and  the  lessor  may  estop  himself  to  object  to  the  as- 


to  Its  continuance  and  determination  are 
not  tiie  same  before  and  after  the  develop- 
ment of  the  property.  Lease  runs  from  year 
to  year.  Hancock  v.  Diamond  Plate  Glass 
Co.   [Ind.  App.]    75  N.  B.   659. 

21.  Bay  State  Petroleum  Co.  v.  Penn  Lu- 
bricating Co.,  27  Ky.  L.  R.  1133,  87  S.  W. 
1102.  Where  lease  recited  consideration  of 
$1,  and  provided  only  for  payment  of  royal- 
ty, failure  to  continue  search  after  first  well 
was  unsuccessful,  held  an  abandonment.     Id. 

22.  Manhattan  Oil  Co.  v.  Carrell,  164  Ind. 
526,    73   N.    B.    1084. 

23.  In  action  to  recover  penalties  for  fail- 
ure to  drill  additional  wells.  Instructions  au- 
thorizing recovery  If  oil  was  found  in  suf- 
ficient quantity  to  pay  a  profit,  however 
small,  in  excess  of  the  cost  of  pumping  it, 
excluding  the  cost  of  sinking  and  equipping 
the  well,  held  erroneous.  Manhattan  Oil 
Co.  V.   Carrell,  164  Ind.   526,   73  N.  E.   1084. 

24.  Under  the  pleadings,  held  error  to 
'submit  question  of  whether  oil  was  found  in 

paying  quantities  to  the  jury.  Manhattan 
Oil  Co.  v.  Carrell,  164  Ind.  526,  73  N.  B.  1084. 

25.  Oil  and  gas  lease.  Evidence  held  to 
sustain  finding  of  abandonment.  Bawlings 
V.  Armel  [Kan.]  79  P.  683.  Need  not  be  by 
word  of  mouth,  but  may  be  Inferred  from 
his  conduct.  Bay  State  Petroleum  Co.  v. 
Penn  Lubricating  Co.,  27  Ky.  L.  R.  1133,  87 
S.  W.   1102. 

26.  27.  Bay  State  Petroleum  Co.  v.  Penn 
Lubricating  Co.,  27  Ky.  L.  R.  1133,  87  S.  W. 
1102. 

28.  Bawlings  v.  Armel  [Kan.]  79  P.  683. 
Under  an  oil  and  gas  lease  providing  that 
it  shall  become  void  if  no  well  shall  be  com- 
pleted within  six  months  from  its  date,  un- 
•  less  the  lessee  pays  a  certain  sum  in  advance 
for  each  six  months  thereafter  that  such 
completion  is  delayed,  the  abandonment  of 
the    enterprise    by   the  lessee    after   drilling 


an  unsuccessful  well  within  the  period  for 
which  a  payment  is  made,  and  the  failure 
to  make  the  advance  payment  for  the  next 
six  months  puts  an  end  to  the  contract. 
Ohio  Oil  Co.  v.  Detamore  [Ind.]  73  N.  E.  906. 
Where  similar  oral  contract  was  later  enter- 
ed into  between  the  parties,  and  lessee  built 
another  well,  but  on  finding  it  unprofitable 
stopped  operations  and  removed  its  machin- 
ery, etc.,  and  paid  no  money  and  did  noth- 
ing further  for  more  than  seven  months, 
held,  that  Its  rights  under  the  second  con- 
tract  also   ceased.     Id. 

29.  A  provision  authorizing  the  lessee  to 
cancel  the  lease  if  phosphate  rock  of  a  spec- 
ified quality  becomes  exhausted  before  the 
end  of  the  term,  and  that  if  the  quality  is 
at  any  time  called  in  question  by  the  lessee 
the  same  shall  be  referred  to  and  settled 
by  one  of  several  named  referees  in  a  <ies- 
ignated  order  makes  a  determination  of  the 
inferiority  of  the  rock  In  the  manner  spec- 
ified a  condition  precedent  to  the  right  of 
the  lessee  to  terminate  the  contract  on  that 
ground.  McGavook  v.  Virg-inla-Carolina 
Chemical  Co.,  114  Tenn.  317,  86  S.  W.   380. 

30.  In  a  suit  by  the  lessor  to  quiet  title 
against  the  lessee,  the  burden  is  on  the  lat- 
ter to  prove  tenders  of  rentals  on  which 
he  relies.  Oil  and  gas.  Logansport  &  W. 
V.  Gas  Co.  V.  Seegar  [Ind.]   74  N.  B.  500. 

31.  In  an  'action  for  royalties  claimed  to 
be  due  under  a  lease  requiring  the  lessee  to 
mine  a  certain  quantity  of  ore  each  month 
provided  there  was  and  continued  to  be  that 
much  merchantable  ore  on  the  land  capable 
of  being  mined  at  a  reasonable  cost,  the 
burden  is  on  the  lessee  to  show  that  there 
was  not  any  such  ore  on  tlie  land  in  order 
to  excuse  his  default.  Big  Stone  Gap  Iron 
Co.   V.   dinger    [Va.]    51   S.   B.    355. 

32.  Evidence  held  to  show  waiver  of 
breaches  of  mining  lease  such  as  would  have 
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signment  of  the  lease.'^  The  receipt  of  roj'alties  is  not  a  waiver  of  the  continuing 
breach  of  the  covenants  of  a  lease/*  nor  is  the  receipt  of  royalties  after  the  institu- 
tion of  a  suit  to  recover  the  property.^^ 

Reinstatement. — A  lease  which  has,  by  its  terms,  terminated  because  the  well 
actually  ceased  to  be  used  as  a  gas  well,  is  not  revived  by  the  subsequent  discovery 
therein  of  gas  in  sufficient  quantities  for  use,  and  its  use.^*  The  continued  use  of 
gas  from  the  lessee's  pipes  by  the  lessor  in  accordance  with  th-e  terms  of  the  con- 
tract after  the  lessee  has  exercised  its  right  to  terminate  the  lease,  does  not  impose 
on  the  latter  the  consequences  of  a  part  performance  and  prevent  such  termina- 
tion from  taking  effect.^^  A  lessee  who  forfeits  his  rights  by  failing  to  complete  a 
successful  well  or  to  pay  the  stipulated  rent  within  the  stipulated  time  cannot  re- 
new them  after  such  time  by  entering  the  land'  and  commencing  another  well  over 
the  lessor's  objections.^*  A  subsequent  tender  of  overdue  rent  will  not  restore  the 
lessee's  rights  against  the  will  of  the  lessor.^"  If  the  lessor,  after  an  abandonment 
has  taken  place,  acquiesces  in  a  re-entry  by  the  lessee,  he  is  thereby  estopped  to  deny 
the  lessee's  rights  under  the  contract;*"  but  such  estoppel  only  prevents  him  from 
complaining  of  what  the  lessee  is  then  doing,  and,  if  the  latter  again  abandons  the 
property,  does  not  preclude  him  from  denying  his  right  to  return  a  second  time.*"- 

§  8.  Working  contracts.*^ — An  agreement  between  two  or  more  persons  to 
locate  claims  for  the  joint  beneiit  of  all  is  not  within  the  statute  of  frauds  and  may 
be  oral.*^  One  party  to  such  an  agreement  may  compel  the  other  to  transfer  to 
him  his  proportionate  interest  in  any  claim  so  located,  or  of  the  proceeds  thereof,** 
upon  payment  of  his  share  of  the  expense  necessarily  incurred  in  procuring  and 
caring  for  the  property.*'*  One  seeking  to  enforce  such  a  contract  must  show,  how- 
ever, that  he  has  complied  with  the  agreements  and  conditions  thereof  on  his  part 
to  be  performed.*"  The  ordinary  rules  of  construction  apply  to  grub-stake  con- 
tracts.*' 


entitled  plaintiff  to  a  forfeiture.  Myers  v. 
Stone  [Iowa]  102  N.  W.  507.  And  see  4  C. 
L.  670. 

33.  Lessor  held  estopped  to  object  to  as- 
signment of  mining  lease.  Myers  v.  Stone 
[Iowa]    102   N.   W.    507. 

34.  Not  where  ground  of  forfeiture  is 
continued  failure  of  defendant  to  mine  in  a 
workmanlike  manner  and  to  support  sur- 
face. Big  Six  Development  Co.  v.  Mitchell 
[C.  C.  A-.]   138  F.   279. 

35.  Big  Six  Development  Co.  v.  Mitchell 
[C.   C.  A.]    138   F.   279. 

36.  Shenk  v.  Stahl  [Ind.  App.]  74  N.  E. 
B38. 

37.  Where  under  the  law  of  the  case  the 
lessee  had  a  right  to  terminate  the  lease,  a 
finding  that  after  electing  to  do  so  it  fur- 
nished free  gas  to  the  lessor  as  required  by 
the  lease,  held  not  a  finding  of  such  part 
performance  on  the  ■  part  of  the  lessee  as 
prevented  it  from  exercising  its  right  of 
termination,  Hancock  v.  Diamond  Plate 
Glass  Co.    [Ind.  App.]   75  N,  E.    659. 

38.  Ohio  Oil  Co.  v.  Detamore  [Ind.]  73  N. 
E,  906.  "Where  lease  was  terminated  by 
abandonment  and  failure  to  make  required 
payments  to  keep  it  in  force,  subsequent 
parol  agreement  whereby  lessee  was  per- 
mitted to  renew  operations  on  payment  of 
back  rentals  on  terms  similar  to  those  in 
original  lease  held  not  a  waiver  of  the  for- 
feiture  but  a   new   contract.     Id, 

39.  Rawllngs  v,  Armel  [Kan.]  79  P.   683. 


40,  41.  Bay  State  Petroleum  Co,  v.  Penn 
Lubricating  Co.,  27  Ky.  L.  B.  1133,  87  S,  W. 
1102, 

42.  See  4  C.  L.  671. 

43.  Mack  V,  Mack  [Wash.]  81  P,  707,  Evi- 
dence held  to  show  oral  contract  to  prospect 
for  mines,  and  to  locate,  hold,  and  work 
them  for  the  joint  beneiit  of  all.     Id. 

44.  Mack  v.  Mack  [Wash.]  81  P.  707. 
Where  defendant  transferred  claim  to  cor- 
poration, for  a  cash  payment,  and  certain 
shares  of  its  capital  stock,  held  that  plain- 
tiff was  entitled  to  one-third  of  such  stock, 
which  defendant  would  be  regarded  as  hold-' 
ing    in    trust    for    him.     Id. 

45.  Defendant  held  to  have  lien  on  stock 
for  which  claim  was  sold  for  one-third  of 
the  sum  necessarily  expended  by  him,  and 
one-third  of  the  value  of  his  services  in  car- 
ing for,  looking  after,  and  managing  the 
property.     Mack  v.  Mack  [Wash.]   81  P.  707. 

4«.  Civ.  Code  §  1439.  Cameron  v.  Burn- 
ham,  146  Cal.  580,  80  P.  929,  Plaintiff  and 
defendants  entered  into  an  agreement  for 
purpose  of  leasing  mining  rights  on  cer- 
tain land,  each  party  agreeing  to  contribute 
a  certain  sum  and  to  share  in  the  profits  in 
proportion  to  his  contribution,  it  being  pro- 
vided that  any  one  who  did  not  pay  when 
called  upon  should  forfeit  his  interest.  The 
right  to  mine  on  the  property  was  procured, 
but  plaintiff  refused  to  pay  and  repudiated 
his  contract.  Held  that  he  was  not  entitled 
to   be   decreed  a  part  owner   in  a   mine   sub- 


6  Cur.  Law. 


MINES  AND  MINEEALS  §  11. 


671 


§  9.  Mining  partnerships  and  coi-porations. — The  ordinary  rules  apply  for 
determining  whether  several  persons 'working  a  mine  are  partners.*^ 

A  mining  partnership  differs  from  an  ordinary  partnership  in  that  no  contract 
between  the  partners  is  necessary  to  create  it,  and  there  is  no  delectus  personarum.*® 
A  partner  may  sell  his  interest  to  whomsoever  he  wishes  without  the  knowledge  or 
consent  of  the  other  partners,^"  and  without  thereby  dissolving  the  partnership.''^ 
When  the  members  cannot  agree,  those  having  a  majority  interest  control  its  man- 
agement in  all  things  necessary  and  proper  for  its  operation.'*^  In  order  that  equity 
may  decree  a  dissolution  of  the  partnership  and  a  sale  of  the  property,  the  bill  must 
show  clear  and  good  grounds  therefor.'^ 

A  "mining"  corporation  has  ordinarily  no  power  to  engage  in  manufacturing."* 

§  10.  Public  mining  regulations.^'^ — Matters  relating  to  the  liability  of  mine 
owners  for  injuries  to  their  employes,  including  statutory  provisions  as  to  appli- 
ances and  the  like,  are  treated  elsewhere."* 

§  11.  Statutory  liens  and  charges.^'' — Statutes  in  many  states  give  liens  to 
persons  furnishing  labor  or  materials  for  use  in  or  about  a  mine  or  mill,"'  or  for 
materials  used  in  the  construction  of  a  well,"*  or  to  persons  furnishing  supplies  to- 


sequently   discovered  by  defendant,   it  mak 
ing    no    difference    ■whether    agreement    be 
tween  defendants  and  the  land  owner  was  a 
lease  or  a   "mining  privilege,"  and  the  stat- 
ute  of   frauds   had   nothing   to   do   with   the 
matter.     Id. 

47.  Grub-stake  contract  held  not  breach- 
ed by  landing  plaintiff  at  a  particular  point 
on  the  Siberian  coast.  Nielsen  v.  North- 
eastern Siberian  Co.  [Wash.]  82  P.  292.  As 
in  other  contracts,  prior  negotiations  are 
merged   in  written  contract.     Id. 

48.  See,  also,  Partnership,  4  C.  L.  90S. 
Where  it  appeared  that  two  of  the  defend- 
ants had  contracted  with  the  third  that 
when  he  had  sunk  a  shaft  on  their  property 
to  a  certain  depth  he  was  to  have  a  half  in- 
terest In  the  property,  and  that  if  during 
that  time  he  struck  ore  on  the  first  level  he 
was  to  have  a  half  interest  In  the  net  prof- 
its, instruction,  in  action  seeking  to  hold 
them  as  partners  for  supplies  furnished, 
that  contract  did  not  make  them  partners 
unless  the  two  defendants  accepted  the  work 
done  thereunder  by  the  third  as  a  perform- 
ance, and  thereupon  agreed  with  him  that 
he  should  have  the  half  interest,  held  er- 
roneous, since  no  additional  agreement  was 
necessary.  Tamblyn  v.  Scott  [Mo.  App.]  85 
S.  W.  918.  Partnership  might  also  result 
from  sharing  net  profits  of  strike  on  first 
level  (Id.),  or  from  acts  of  the  parties  in- 
dependent of  the  contract  (Id.).  Fact  that 
contract  required  the  defendant  doing  the 
work  to  pay  for  the  supplies  would  not 
necessarily  prevent  them  from  being  part- 
ners as  to  third  persons  without  notice.  Id. 
In  action  against  defendants  on  an  account 
for  purchases  of  supplies  made  by  one  of 
them,  instruction  that  if  defendants  "were 
jointly  engaged  in  mining  on  certain  lots, 
and  each  was  to  share  in  the  profits  and 
losses  according  to  their  respective  interests 
therein,  then  they  were  partners,  though 
there  was  no  express  agreement  that  they 
should  be  partners  or  share  in  the  profits 
and  losses,  held  proper.  Dale  v.  Goldenrod 
Min.  Co.,  110  Mo.  App.  317,  85  S.  W.  929.  Evi- 
dence  held   insufficient    to   establish    an    oral 


mining  partnership  entitling  plaintiff  to  an 
accounting  for  the  proceeds  of  properties  ac- 
quired by  defendant.  Thompson  v.  Walsh, 
140  P.  83. 

49.  Depends  only  on  ownership  of  shares. 
Blackmarr  v.  Williamson  [W.  Va.]  50  S.  B. 
254. 

50,  51,  52.  Blackmarr  v.  Williamson  [W. 
Va.]   50  S.  E.   254. 

53.  Allegation  that,  there  is  a  lack  of 
harmony  as  to  the  further  operating  of  a 
lease,  held  insufficient.  Blackmarr  v.  Wil- 
liamson  [W.  Va.]   50  S.  B.  254. 

54.  While  production  of  natural  gas  is 
"mining,"  yet  mining  company  cannof  manu- 
facture artificial  gas.  And  even  the  express 
power  to  "manufacture"  natural  gas  into 
a  domestic  or  fuel  product  gives  no  power 
to  make  artificial  gas.  Consumers'  Gas 
Trust  Co.  V.  Quinby   [C.  C.  A.]    137   P.  882. 

55.  See  4  C.  D.  672. 

56.  See  Master  and  Servant,  6  C.  Ij.  521. 

57.  See  4  C.  L.  672.  See,  also.  Mechanics' 
Liens,   6  C.  L.  451. 

68.  Under  Cutt  Comp.  Daws  Nev.,  §§  3881, 
3883,  3899,  giving  lien  on  mine  for  labor  or 
materials  used  in  construction  of  any  build- 
ing, or  for  material  used  in  or  about  the 
mine,  and  on  mill  manufactory  or  hoisting 
works  for  labor  or  machinery,  or  materials 
for  its  construction  or  operation,  and  pro- 
viding that  lien  shall  attach  to  the  land  oc- 
cupied by  the  building,  and  a  convenient 
space  about  the  same,  or  so  much  as  may 
be  required  for  its  convenient  use  and 
occupation,  held  that  lien  for  furnishing 
and  installing  machinery  in  mill  did  not  ex- 
tend to  electric  power  plant  situated  at  a 
distance  from  the  mine  and  on  land  not  con- 
nected therewith,  though  power  for  opera- 
tion of  mill  is  supplied  by  it.  Salt  Lake 
Hardware  Co.  v.  Chainman  Min.  &  Blec;  Co., 
137  P.  632.  Lien  held  to  extend  to  entire 
group  of  mines  constituting  property  on 
which  mill  is  situated,  and  to  "work  the  ores 
from   which  it  was   built.      Id. 

59.  Complaint  in  action  to  foreclose  me- 
chanics' liens  on  a  "well,"  alleging  that  ma- 
terials   were    furnished    a    certain    "oil    de- 
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mining  companies  necessary  to  their  operation.""  As  in  the  case  of  other  lien 
statutes  they  will  be  liberally  construed  so  as  to  giye  full  effect  to  the  remedy  in- 
tended to  be  secured  thereby."^  In  Oregon,  one  performing  labor  for  a  lessee  has 
a  Hen  on  the  leased  property,  unless  the  lease  is  recorded  before  the  work  is  begun."^ 

In  cases  where  the  lien  is  given  by  the  general  mechanics'  lien  law,  the  method 
of  foreclosure  is  the  same  as  that  prescribed  for  the  foreclosure  of  other  mechanics' 
liens.*^  The  right  to  a  lien  is  a  privilege  which  may  or  may  not  be  exercised,  and 
hence  it  may  be  waived."*  The  filing  of  a  lien  within  the  prescribed  time  is.  a  con- 
dition precedent  to  the  preservation  of  the  inchoate  right  of  lien  which  the  laborer 
has  by  reason  of  performing  the  work,  and  the  lien  is  lost  unless  so  filed."^  As  in 
other  cases  the  time  is  reckoned  by  excluding  the  first  day  and  including  the  last  of 
the  period  prescribed."" 

A  substantial  compliance  with  the  statutory  requirements  as  to  the  notice  of 
lien  is  sufficient."'  The  lien  notice  must  contain  a  true  statement  of  the  demand, 
after  deducting  all  just  credits  and  ofE-sets."" 

In  Oregon  all  persons  personally  liable  for  the  payment  of  a  sum  due  for  labor 
performed  ia  operating  or  developing  a  mine  must  be  made  parties  to  a  suit  to  fore- 
close a  lien  therefor."'  This  provision  is  for  the  benefit  of  the  mine  owner  and 
may  be  waived  by  him,'"  and  a  waiver  results  from  his  failure  to  demand  that  such 
persons  be  brought  in.'^  In  a  suit  to  foreclose  liens  on  leased  property  for  debts 
contracted  by  the  lessee,  the  burden  is  on  the  claimant  to  show  that  no  payment  has 
been  made  on  account  of  the  liens  since  their  filing.'^  Where  ownership  by  de- 
fendants  is  admitted  and  there  is  no  issue  as  to  the  identity  of  the  property,  it  is 


■velopment  company"  to  be  used  in  the  "drlll- 
•ing",  construction  and  operation"  of  said  "well, 
held  not  objectionable  as  showing  that  only 
materials  furnished  were  machinery  for  the 
drilling-  and  construction  of  an  oil  well, 
and  hence,  only  lien  law  applicable  is  that 
relating  to  liens  on  mining  claims  which 
gives  no  lien  for  materials,  even  if  oil  wells 
are  not  within  Code  Civ.  Proe.  §  1183,  giv- 
ing lien  to  anyone  furnishing  materials  to  be 
used  in  the  construction  of  any  well,  at  least 
■where  no  such  objection  "was  made  in  trial 
court.  Clarke  &  Lacy  Co.  v.  Inter  Nos  Oil 
&  Development  Co.  [Cal.]  82  P.  51. 

60.  Lien  given  by  Va.  Code  1887,  5  2485 
(Code  1904,  p.  1246),  attaches  at  the  time  the 
supplies  are  furnished  and  not  at  the  time  of 
the  filing  and  recording  of  the  claim,  which 
must,  under  Id.,  §  2486  (Code  1904,  p.  1249), 
be  done  within  90  days  after  furnishing  the 
last  item,  so  that  adjudication  in  bankruptcy 
against  the  debtor  between  the  date  of  ma- 
turity of  the  last  item  of  the  account,  and 
the  filing  and  recording  of  the  claim,  does 
not  destroy  the  claimant's  right  to  priority 
In  the  distribution  of  the  bankrupt's  estate. 
Mott  V.  Wissler  Min.  Co.  [C.  C.  A.]  135  F. 
697. 

61.  Mott  V.  "Wissler  Min.  Co.  [C.  C.  A.]  135 
F.  697;  Salt  Lake  Hardware  Co.  v.  Chain- 
man  Min.  &  Blec.  Co.,  137  F.  632;  Castag- 
nettp  V.  Coopertown  M.  &  S.  Co.,  146  Cal. 
329,   80   P.    74. 

62.  B.  &  C.  Comp.  §  5668.  Lewis  v.  Bee- 
man  [Or.]  80  P.  417.  Instrument  held  a 
lease  and  not  a  contract  of  sale.     Id. 

63.  See  Mechanics'  Liens,  6  C.  L.  611. 

64.  By  failing  to  comply  with  statutory 
requirements.  Horn  v.  U.  S.  Min.  Co.  [Or.] 
81  P.  1009. 


65.  In  Oregon  must  be  filed  with  county 
clerk  of  county  where  the  mine  is  situated 
within  60  days  after  he  has  ceased  to  labor 
therein.  Horn  v.  United  States  Min.  Co. 
[Or.]  81  P.  1009. 

66.  Horn  V.  U.  S.  Min.  Co.  [Or.]   81  P.  1009. 

67.  Notice  stating  the  name  of  the  reput- 
ed owner,  who  is  found  to  be  the  true  own- 
er, and  that  labor  was  done  at  the  request 
of  a  named  person,  who  was  then  the  super- 
intendent of  the  company  operating  the 
mine,  is  sufficient  under  Code  Civ.  Proc.  § 
1187.  Need  not  state  the  title  of  such  com- 
pany, or  its  relation  to  the  owner.  Castag- 
netto  V.  Coopertown  M.  &  S.  Co.,  146  Cal. 
329,  80  P.  74.  Notice  stating  that  labor  was 
performed  by  the  day,  at  a  certain  agreed 
price  per  day,  between  designated  dates  and 
that  the  amount  claimed  was  justly  due  and 
owing,  held  to  be  a  sufficient  statement  of 
the  "terms,  time  given,  and  conditions  of  the 
contract."  Id.  Notice  stating  that  work 
was  performed  on  a  certain  copper  mine,  and 
claiming  a  miner's  lien  on  said  mining  claim, 
held  to  sufficiently  show  that  labor  was  per- 
formed   "in    a    mining    claim."     Id. 

68.  Failure  to  give  credit  for  groceries 
belonging  to  employer  and  sold  by  claim- 
ant, held  to  render  notice  insufficient. 
Lewis  V.   Beeman    [Or.]    80  P.   417. 

69.  B.  &  C.  Comp.  §  5672.  Lewis  v.  Bee- 
man   [Or.]   80  P.  417. 

70.  Lewis  V.  Beeman  [Or.]  80  P.  417. 

71.  By  not  objecting  to  defect  of  parties, 
resulting  from  failure  to  join  lessees  for 
whom  the  labor  was  performed,  until  after 
the  taking  of  the  testimony.  Lewis  v.  Bee- 
man  [Or.]    80  P.  417. 

73.  Claim  disallowed  where  he  failed  to 
do  so.     Lewis  v.  Beeman  [Or.]  80  P.  417. 
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•unnecessary  to  introduce  the  record  of  the  claims  referred  to  in  the  lease  and  the 
lien  notices,  or  certified  copies  thereof." 

In  many  states  a  reasonable  attorney's  fee  is  allowed  on  foreclosure.'* 

§  13.  Mining  tortsJ^ — The  owner  of  a  mine  may  recover  damages  for  the  act 
of  another  in  wrongfully  depriving  him. of  possession.''*  Wliether  defendant's  acts 
in  mining  ore  belonging  to  another  results  in  actual  damage  is  immaterial,  except 
as  to  the  amount  of  damages  which  may  be  awarded.''^ 

The  owner  of  an  interest  in  land  from  which  oil  is  taken  without  his  consent 
is  entitled  to  a  like  interest  in  the  oil  produced,  less  his  proportionate  share  of  the 
expense  incurred  in  producing,  transporting,  and  preserving  the  same,  and  if  sold, 
of  the  sale.''' 

The  measure  of  damages  for  the  conversion  of  iron  pyrites  necessarily  removed 
in  removing  coal,  which  defendant  has  the  right  to  remove,  is  its  value  at  the  mouth 
of  the  pit,  less  the  cost  of  digging  and  separating  it  from  the  coal.'' 

In  an  action  of  trespass  for  the  wrongful  removal  of  coal  underlying  plaintifE's 
land,  a  survey  of  the  mine  should  be  granted  on  the  application  of  the  party  out  of 
possession  for  the  purpose  of  disclosing  the  direction  of  the  excavation  and  the  quan- 
tity of  coal  extracted.*" 

§  13.  Remedies  and  procedure  peculiar  to  mining  rights.^^ — Trover  will  lie 
for  the  wrongful  conversion  of  mineral  severed  from  the  earth  by  artificial  causes,*^ 
but  not  to  recover  the  value  of  mineral  in  deposit  in  the  earth.*^  There  can  be  no 
recovery  of  ore  in  specie,  or  of  its  value  in  an  action  of  trover,  when  it  has  been 
taken  from  land  in  possession  of  defendant  under  claim  and  color  of  title  asserted 
in  good  faith.** 

Equity  has  jurisdiction  to  enjoin  the  commission  of  waste  and  the  destruction 
of  the  property  as  a  mining  property,  even  though  plaintiS  is  not  in  possession,*' 
and,  having  obtained  possession  for  that  purpose,  the  court  may,  for  the  purpose  of 
preventing  a  multiplicity  of  suits,  retain  it  for  further  relief,  and  remove  a  cloud 
upon  the  title,  quiet  title,  and  determine  the  right  of  possession.*"  Injunction  will 
lie  to  prevent  a  life  tenant  from  taking  or  granting  to  others  a  right  to  take  im- 
derlying  gas  or  oil,  where  the  fee  owner  has  not  previously  operated  for  them  or 
granted  to  others  the  right  to  do  so,*'  and  to  prevent  trespass,**  and  is  the  only 


73.  Lewis  V.  Beeman  tOr.]   80  P.  417. 

74.  Held  that,  on  the  record,  the  appellate 
court  could  not  say  that  allowance  of  $75 
for  attorney's  fees  in  each  of  12  separate 
liens  was  an  abuse  of  discretion.  Castag- 
netto  V.  Coopertown  M.  &  S.  Co.,  146  Cal. 
329,    80    P.    74. 

75.  See  4  C.  L.  661,  n.  56  et  seq. 

76.  On  hearing  to  determine  damag-es  for 
wrongfully  keeping  plaintiff  from  possession 
of   a  mine,    evidence' held   to   justify   finding 

'  that  such  dispossession  extended  to  a  cer- 
tain date.  Empire  State-Idaho  M.  &  D.  Co. 
V.  Hanley   [C.  C.  A.]   136  F.  99. 

77.  Defendant  held  properly  restrained, 
though  he  claimed  that  whatever  ore  he 
mined  was  left  in  tunnel  or  on  the  dump  and 
the  value  of  the  mines  was  thereby  increas- 
ed. Reiner  v.  Schroeder,  146  Cal.  411,  80  P. 
517. 

78.  Martel  v.  Jennings-Heywood  Oil  Syn- 
dicate, 114  La.  351,   38   So.  253. 

79.  Smoot  V.  Consolidated  Coal  Co.,  114 
111.  App.   512. 

80.  Penny  v.  Central  Coal  &  Coke  Co.  [C. 
C.   A.]    138    F.   769.     Evidence,    in    action   by 

6  Curr.  Law. — 43. 


church  trustees  for  trespass  for  removal  of 
coal  underlying  the  church  property,  held 
sufficient  to  sustain  finding  that  title  to 
land  was   in  church.     Id. 

81.  See  4  C.  L.  673. 

82,  83.  Smoot  v.  Consolidated  Coal  Co.,  114 
111.  App.  512.     • 

84.  Claim  of  ownership,  by  owner  of  sur- 
face, of  body  of  ore  w^ithin  surface  lines  is 
presumed  to  be  in  good  faith  when  made 
against  owner  of  another  surface  claim. 
Question  of  title  in  such  case  is  fundamental 
and  cannot  be  litigated  in  a  personal  and 
transitory  action.  Ophir  Silver  Min.  Co.  v. 
Superior   Court    [Cal.]    82    P.    70. 

85.  Bill  held  suflScient.  Big  Six  Develop- 
ment Co.  V.  Mitchell  [C.  C.  A.]  138  P.  279. 
Evidence  held  suflicient  to  sustain  finding 
that  mining  operations  were  carried  on  in 
disregard  of  covenant  in  lease  that  land 
should  be  so  supported  that  there  would  be 
no    caving.     Id. 

86.  Big  Six  Development  Co.  v.  Mitchell 
[C.   C.    A.]    138   F.    279. 

87.  Constitutes  waste.  Richmond  Nat. 
Gas  Co.  V.  Davenport  [Ind.  App.]  76  N.  E.  525. 


674 


MINES  AND  MINEEALS  §  13. 


6  Cur.  Law. 


proper  remedy  in  ease  a  lessee  passes  coal  over  a  different  screen  from  that  provided 
for  by  the  lease.^'  On  revocation  of  a  license  to  extract  ore  from  a  mining  claim, 
the  licensor  is  entitled  to  an  injunction  against  insolvent  licensees  who  refuse  to 
surrender  the  claim,  and  continue  and  threaten  to  continue  to  mine  ore,  thereby 
destroying  the  substance  of  the  estate.'"  Where,  at  the  instance  of  the  owner  of  the 
underlying  granite,  the  owner  of  the  surface  is  enjoined  from  interfering  therewith, 
it  is  proper  to  also  enjoin  the  owner  of  the  granite  from  interfering  with  the  rights 
of  the  surface  owner.'^  Persons  adjudged  to  have  a  right  to  an  interest  in  a  claim 
as  tenants  in  common,  contingent  on  the  payment  of  a  certain  sum  to  the  other  own- 
ers, are  properly  enjoined  from  extracting  ore  therefrom  if  they  do  not  pay  or  tender 
such  sum  when  the  other  owners  seek  to  oust  them,"^  and  such  injunction  does  not 
become  wrongful,  so  as  to  entitle  them  to  sue  on  the  injunction  bond,  by  their  sub- 
sequent payment  at  the  conclusion  of  the  suit."' 

In  a  possessory  action  the  plaintiff  is  bound  to  prove  his  possession  and  its 
disturbance  by  defendant,  and  the  question  of  the  latter's  title,  whether  as  owner 
or  lessee,  can  be  made  an  issue  only  by  consent  and  to  the  extent  of  the  consent.'* 
A  lessor  cannot  maintain  a  possessory  action  against  the  lessee  unless  the  lease  is 
void,"'  and  a  direct  action  must  be  brought  to  set  aside  a  lease  which  does  not  con- 
tain in  express  terms  a  clause  authorizing  a  forfeiture.'^ 

In  some  states  good  title  and  actual  possession  are  necessary  to  the  maintenance 
of  a  bill  in  equity  to  remove  a  cloud  on  the  title  to  land.'^  In  some  states  posses- 
sion is  not  necessary  to  the  maintenance  of  a  suit  to  quiet  title,'*  while  in  others  it 
is,"  and  the  latter  rule  generally  prevails  in  the  Federal  courts.^  The  right  of 
action  given  by  the  laws  of  some  states  to  quiet  title  to  realty  without  a  previous  ad- 
judication of  the  title  in  an  action  at  law,  and  without  reference  to  the  possession,  is, 
however,  enforceable  by  a  suit  in  equity  in  the  Federal  courts  when  the  complainant 
is  in  possession  and  the  defendant  is  out  of  possession,  or  where  both  parties  are  out 
of  possession,  there  being  in  either  case  no  adequate  or  complete  remedy  at  law.^     To 


88.  Finding    that    defendant    had    unlaw- 
fully  ousted   plaintiff   and   taken    possession 
of   his    property,    and    decree    enjoining   him, 
held   sustained   by   the    evidence.     Reiner   v. 
Sehroeder,    146    Cal.    411,    80    P.    517.     Where 
defendant  only  claimed  to  own  two-thirds  of 
the  mineral  and  timber  on  certain  land  held  1 
error,    in    suit    for    damages    for    destroying  j 
timber   on   the  boundary  thereof  and  to  re-  | 
strain    further    trespass,    to    give    defendant ' 
all  the  mineral  and  timber  in  and  on  the  en-  | 
tire      boundary.     Browning     v.      Cumberland 
Gap  Cannel  Coal  Co.  [Ky.]  89  S.  W.  267. 

89.  Both  on  account  of  the  multiplicity  of 
actions  that  would  otherwise  be  required, 
and  because  of  the  impossibility  of  arriving 
at  a  correct  estimate  of  the  amount  of 
damages  sustained.  Brake  v.  Black  Dia- 
mond Coal  &  Min.  Co.  [Ky.]  89  S.  W.  545. 
Held  impossible  in  such  case  to  fix  plaintiff's 
damages.     Id. 

»0.     Clark  v.   Wall   [Mont]    79  P.  1052. 

91.  Phillips  V.  Collinsville  Granite  Co. 
[Ga.]   51  S.  E.   666. 

02,  93.  Tarwood  v.  Cedar  Canyon  Consol. 
Min.    Co.,    37    Wash.    56,    79    P.    483. 

94,  95.  Houssiere-Latreille  Oil  Co.  v.  Jen- 
nings-Heywood  Oil  Syndicate  [La.]  38  So. 
932. 

90.  Forfeitures  strictly  construed  in  pos- 
sessory action.  Houssiere-Latreille  Oil  Co.  v. 
Jennings-Heywood  Oil  Syndicate  [La.]  38 
So.  932. 


97.  Owner  of  surface  has  no  possession  of 
coal  which  has  previously  been  severed  by 
deed,  and  no  title  thereto.  Wallace  v.  Elm 
Grove  Coal  Co.   [W.  Va.]   52  S.  E.  485. 

98.  Reiner  V.  Sehroeder,  146  Cal.  411,  80 
P.    517. 

99.  An  action  will  lie  to  quiet  the  title  of 
an  owner  of  land  as  against  a  claim  under 
a  contract  purporting  to  grant  the  oil  and 
gas  under  its  surface,  with  the  right  to  en- 
ter for  the  purpose  of  seeking  and  taking 
the  oil  and  gas,  where  such  claim  is  un- 
founded because  of  the  original  insufficiency 
of  the  contract  or  because  of  the  termination 
of  the  rights  and  interests  created  thereby 
in  some  manner  recognizable  as  sufficient 
to  work  a  determination  of  such  rights  and 
interests.  Monaghan  v.  Mount  [Ind.  App.]  . 
74   N.   E.    579. 

1.  The  surreptitious  running  of  a  drift 
from  one  claim  underneath  the  surface  of 
an  adjoining  one  does  not  constitute  such 
possession  of  the  latter  as  will  sustain  an 
equitable  suit  to  quiet  title  against  one  in 
open  and  adverse  possession  of  the  surface 
and  of  the  workings  therefrom,  both  be- 
cause it  is  acquired  secretly  by  trespassing 
and  unfair  means,  and  because  it  is  not 
actual  or  constructive  possession  of  the 
whole  claim.  Badger  Gold  M.  &  M.  Co.  v. 
Stockton    G.    &    C.    M.    Co.,    139    P.    838. 

2.  Right  of  action  given  by  Utah  Rev.  St. 
1898,    §§   2915,   3511.     United   States   M.   Co.   v. 
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enable  the  court  to  quiet  title  to  land  or  to  adjudge  a  forfeiture  of  an  interest  there- 
in under  a  lease  or  a  grant,  or  to  enforce  a  conveyance  of  land,  the  complaint  must 
describe  the  property  with  certainty  and  exactness.'  So  too,  the  evidence  must 
show  the  description  of  the  property,  with  certainty.*  In  a  suit  to  quiet  title  to  a 
mining  claim,  plaintiff  makes  out  a  prima  facie  ease  by  proof  of  his  citizenship, 
the  discovery  of  mineral  on  the  land,  and  a  location  according  to  law,  and  is  not 
called  upon  to  make  further  proof  that  the  land  was  unoccupied  mineral  land  of  the 
United  States.'  The  burden  is  then  upon  defendant  to  show  that  the  location 
under  which  he  claims  is  prior  in  time  and  superior  in  right."  If  defendant  shows 
a  valid  prior  location,  plaintiff  may  then  show  that  the  claim  became  subject  to 
relocation  by  reason  of  defendant's  failure  to  do  the  required  assessment  work, 
though  the  complaint  contains  no  allegations  of  forfeiture  of  abandonment.''  The 
defense  of  forfeiture  of  the  interest  of  a  co'owner,  failing  to  contribute  to  assess- 
ment work  by  proceedings  for  that  purpose  under  the  Federal  statutes,  is  an  affirma^ 
tive  one,  and  must  be  pleaded  where  the  opportunity  to  do  so  is  afforded.*  In  a 
suit  to  quiet  title  to  ores  in  a  vein,  to  which  plaintiff  claims  extralateral  rights,  the 
parties  are  not  entitled,  as  a  matter  of  right,  to  a  trial  by  jury.'  In  a  suit  to  quiet 
title  and  for  an  injunction  and  damages,  plaintiff  is  entitled  to  a  jury  trial  on  the 
issue  of  ownership  when  properly  raised  by  the  pleadings,  and  their  general  verdict 
is  conclusive  on  the  court,  except  as  he  has  power  to  set  it  aside  and  grant  a  new 
trial.^"  Where  plaintiff  claims  ownership  and  right  to  possession  and  prays  that 
he  be  adjudged  to  be  such  owner,  and  defendant  denies  such  ownership  and  claims 
ownership  in  himself,  the  issue  of  ownership  is  presented,  and  the  jury  having  found 
for  plaintiff,  judgment  is  properly  entered  accordingly.^^  The  dismissal  of  a  bill 
to  quiet  title  to  a  mining  claim  does  not  carry  with  it  the  dismissal  of  a  cross-bill 
alleging  facts  not  alleged  in  the  original  bill,  which  are  directly  connected  with  tlie 
subject-matter  of  the  original  suit,  and  praying  affirmative,  equitable  relief  directly 
connected  with  and  arising  out  of  the  matters  of  the  original  suit  and  germane  to 
the  same.^* 


Lawson  [C.  C.  A.]  134  F.  769.  Principal  ob- 
ject of  suit  being  to  obtain  a  determination 
of  defendants'  adverse  claim  to  the  remain- 
ing ore  bodies,  and  not  merely  to  recover 
possession  of  the  workings  through  which 
defendants  have  removed  ore,  or  the  value 
of  the  ore  removed,  and  complainant  being 
in  possession  of  such  remaining  ore,  bodies, 
and  defendants  out  of  possession,  held  that 
complainant  had  no  adequate  remedy  at  law. 
Id, 

3.  In  suit  to  quiet  title  against  oil  and 
gas  hease  which  required  lessee  to  complete 
a  well  within  every  period  of  90  days  from 
the  completion  of  the  first  well,  if  it  proved 
to  be  a  paying  one,  or  to  surrender  the 
lease,  excepting  ten  acres  for  each  paying 
well;  complaint  held  insufficient  in  failing 
to  state  fjicts  which  would  enable  the  court 
to  describe  such  ten  acre  tracts  to  be  ex- 
cepted, and  hence  to  describe  any  tracts  to 
which  it  could  quiet  the  title.  Monaghan  v. 
Mount  [Ind.  App.]  74  N.  E.  579. 

4.  Title  cannot  be  quieted  where  contract 
does  not  Itself  furnish  any  description  of 
ten  acre  tracts  not  sought  to  be  forfeited, 
or  of  remaining  land,  and  evidence  does  not 
show  any  method  or  agreement  by  which 
parties  could  determine  such  facts.  Jones  v. 
Mount  [Ind.  App.]   74  N.  E.  1032. 


5.  Presumption  Is  that  all  public  land  is 
unoccupied,  and  plaintiff  need  not  prove,  in 
first  instance,  that  defendant's  prior  loca- 
tion was  abandoned  or  forfeited  by  failure 
to  do  required  assessment  work.  Goldberg 
V.    Bruschi,    146   Cal.    708,    81   P.    23. 

6,  7.  Goldberg  v.  Bruschi,  146  Cal.  708,  81 
P.   23. 

8.  Complainant  held  in  no  position  to 
claim  prejudice,  by  reason  of  failure  of 
cross-bill  to  set  up  such  forfeiture,  where 
original  bill  to  quiet  title  alleged  that  de- 
fendant claimed  title  by  virtue  of  forfeiture 
proceedings  alleged  to  be  void,  and  proofs 
were  taken  on  that  issue  without  objec- 
tion. Badger  Gold  M.  &  M.  Co.  v.  Stock- 
ton G.  &  C.  M.  Co.,  139  P.   838. 

9.  Suit  to  quiet  title  and  for  an  injunc- 
tion. Hickey  v.  Anaconda  Copper  Min.  Co. 
[Mont.]    81    P.    806. 

10.  Under  Code  Civ.  Proc.  §  592,  provid- 
ing that  in  actions  for  recovery  of  specific 
real  or  personal  property,  issues  of  fact 
must  be  tried  by  jury.  Reiner  v.  Schroeder, 
146  Cal.    411,   80   P.   517. 

11.  Under  Code  Civ.  Proc.  §  580,  provid- 
ing that  the  court  may  grant  any  relief 
consistent  with  the  case  made  by  the  com- 
plaint and  embraced  within  the  issue. 
Reiner  v.  Schroeder,  146  Cal.  411,   80  P.  617. 
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One  seeking  in  a  court  of  equity  to  recover  an  interest  in  mining  property,  of 
which  he  claims  to  have  been  deprived  through  fraud,  must  act  promptly  and  with- 
out unreasonable  delay,'^^  and  must  establish  such  fraud  by  clear  proof.^* 

Where  no  Hen  is  reserved  to  secure  the  payment  of  royalties  under  a  mining 
lease,  the  lessor  is  not  entitled  to  maintain  a  bill  in  equity  to  declare  and  enforce  a 
prior  lien  on  the  property  of  the  lessee  in  the  hands  of  his  assignee  for  creditors, 
but  his  remedy  is  by  an  action  at  law.^^ 

One  who  has  relocated  a  claim  may  maintain  ejectment  against  a  prior  locator, 
entering  on  the  premises  for  the  purpose  of  doing  assessment  work,  to  determine 
his  rights  therein.'-"  In  ejectment  to  recover  possession  of  a  mining  claim 
where  the  sole  issue  raised  by  the  pleadings  is  one  of  forfeiture  of  plaintiil's 
claim  for  failure  to  do  the  required  assessment  work,  plaintiffs  cannot,  after 
issue  is  joined  and  the  case  is  before  the  jury,  rely  on  adverse  possession.^^ 
A  claim  to  recover  treble  damages  for  wrongfully  mining  and  converting 
coal  on  another's  property,  and  single  damages  for  injuries  to  the  mine  caused 
by  negligence  in  mining  the  coal  so  removed,  may  be  joined  in  one  action  where 
both  grow  out  of  the  same  trespass.^'  One  may  show  title  to  a  mineral  in- 
terest in  land  by  showing  an  unrestricted  title  to  the  land  wherein  the  mineral  is 
contained.^'' 

An  action  to  recover  merely  the  value  of  ore  or  timber  removed  from  the  land 
by  one  having  no  right  thereto  is  transitory,  notwithstanding  the  fact  that  plain- 
tiff may  be  compelled  to  prove  title  to  the  land,  and  any  court  whose  process  will 
reach  the  persons  of  the  defendants  has  jurisdiction  thereof.^"  If,  however,  recov- 
ery is  sought  for  injury  to  the  freehold,  the  action  is  local,  and  is  only  cognizable 
by  tlie  courts  of  the  state  where  the  land  is  situated. ^^ 

The  usual  rules  of  pleading  and  evidence  apply  in  actions  for  damages  for 
trespass  to  mineral  lands,^^  the  conversion  of  minerals,^^  to  recover  possession  of 
land,^*  to  recover  royalties,^'*  suits  for  the  cancellation  of  leases,^"  to  quiet  title,^^ 


Claim  for  damag^es  cannot  affect  the  result 
of  the  trial  of  the  issue  of  ownership,  par- 
ticularly where   none   are   awarded.     Id. 

12.  Badger  Gold  M.  &  M.  Co.  v.  Stockton 
G.  &  C.  M.  Co.,  139  F. '838. 

13.  Equity  rule  requiring'  prompt  action 
is  peculiarly  applicable,  where  title  to  min- 
ing' property  is  involved,  because  of  its 
fluctuating  and  speculative  character.  Hall 
V.  Nash  [Colo.]  81  P.  249.  Plaintiff;  who 
was  stockholder  in  mining  company,  held 
barred  by  laches  from  objecting  to  acts  of 
its  officers  in  surrenderinir  lease  and  ob- 
taining other  leases  for  their  personal  bene- 
fit.    Id. 

14.  Hall  V.  Nash  [Colo.]  81  P.  249.  Evi- 
dence held  insufflcient  to  show  that  sur- 
render of  lease  by  company.  In  which  plain- 
tiff was  a  stockholder,  was  procured  through 
fraud,  but  to  show  that  plaintiff  in  effect 
consented  to  the  surrender  by  failing  to 
make  payments  for  his  stock  .when  notified 
to   do   so.     Id. 

15.  For  royalties  not'paid  by  lessee  and 
those  not  paid  by  assignee  after  taking 
possession.  Etowah  Min.  Co.  v.  Wills  Valley 
Min.  &  Mfg.  Co.  [Ala.]  39  So.  336.  Code 
1896,  §,§  4183,  4184,  authorizing  proceedings 
In  chancery  against  trust  estates  for  serv- 
ices rendered  to,  or  debts  incurred  by,  the 
trustee  if  he  has  become  insolvent,  does 
not  apply,  particularly  where  there  is  no 
allegation  of  insolvency.     Id. 


16.  Zerres  v.  Vanina,  134  P.   610. 

17.  "White  River  Min.  &  Nav.  Co.  v.  Lang- 
ston    [Ark.]    88    S.   W.    971. 

18.  Amendment  to  statement  of  claim 
held  properly  allowed.  Jackson  v.  Gunton, 
26  Pa.  Super.  Ct.  203. 

19.  Granite.  Phillips  v.  Collinsville  Gran- 
ite Co.    [Ga.]    Bl  S.   E.   666. 

20.  Ophir  Silver  Min.  Co.  v.  Superior 
Court   [Cal.]    82   P.   70. 

21.  Action  for  wrongful  removal  of 
ores,  in  which  injunction  and  accounting  was 
sought,  held  local.  Ophir  Silver  Min.  Co.  v. 
Superior  Court   [Cal.]    82  P.   70. 

22.  In  action  to  recover  treble  damages 
for  unlawfully  mining  coal  on  another's 
land,  statement  of  claim  held  not  broad 
enough  to  admit  evidence  to  show  that  de- 
fendants, in  mining  coal  on  their  own  land, 
violated  Act  June  2,  1891  (P.  L.  176),  art.  3, 
relating  to  barrier  pillars  between  adjoin- 
ing mines.  Jackson  v.  Gunton,  26  Pa.  Super. 
Ct.   203. 

23.  Complaint  held  to  state  cause  of  ac- 
tion for  conversion  of  natural  gas  In  pipe 
line,  at  least  when  first  questioned  on  ap- 
peal. Crystal  Ice  &  Cold  Storage  Co.  v. 
Marion  Gas  Co.   [Ind.  App.]  74  N.  E.  15. 

24.  Affidavit  made  by  one  under  whom  de- 
fendant claimed,  while  such  person  was  in 
possession  of  the  land,  wherein  he  admitted 
that  he  did  not  own  the  "rock  or  granite" 
interest  therein,  held  not  rendered  inadmis- 
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and  for  injunctions.^*     So  also  the  ordinary  rules  as  to  instructions  are  applicable.'"' 
On  an  issue  as  to  the  value  of  assessment  work,  the  jury  may  be  allowed  to 

■view  the  premises/"  and  they  may  use  the  knowledge  so  acquired  in  understanding, 

applying,  and  weighing  the  evidence.^^ 

A  ruling  of  a  state  court  necessarily  involving  a  denial  of  rights  claimed  under 

the  Federal  statutes,  authorizing  the  relocation  of  forfeited  claims,  raises  a  Federal 

question  so  as  to  authorize  a  writ  of  error  from  the  Federal  supreme  court.'^ 

Ministers  of  State  ;  Minutes  ;  Misjojndee,  see  latest  topical  index. 


sible  because  affiant  was  dead,  nor  because 
it  was  used  in  previous  litigation  concern- 
ing the  property  to  whicli  defendant  was 
not  a  party.  Phillips  v.  CoUinsville  Granite 
Co.  [Ga.]  51  S.  B.  666.  On  the  issue  of  who 
owned  the  granite  in  a  certain  lot  of  land, 
testimony  of  a  witness  that  granite  belong- 
ed to  person  who  quarried  it  held  incom- 
petent.    Id. 

23.  In  suit  to  recover  royalty  under  min- 
ing lease  making  no  requirements  as  to  the 
quality  of  the  ore  to  be  taken,  evidence  on 
that  point  held  properly  excluded.  Brooks 
V.  Cook,  141  Ala.  499,  38  So.  641.  In  suit  to 
quiet  title,  evidence  as  to  ownership  and 
possession  held  to  support  verdict  and  judg- 
ment for  plaintiff,  Reiner  v.  Schroeder,  146 
Cal.   411,   80  P.   517. 

26.  In  an  action  for  cancellation  of  oil 
and  gas  lease  on  ground  of  abandonment 
and  nonpayment  of  rent,  question  as  to  pur- 
port of  extensions  of  time  to  commence 
operations  held  properly  excluded,  the  ex- 
tensions being  in  writing.  Rawlings  v.  Ar- 
mel  [Kan.]  79  P.  683.  Question  as  to  re- 
sults of  drilling  on  land  other  than  that  in 
controversy,  and  after  the  rights  of  the  par- 
ties became  fixed,  held  properly  excluded. 
Id.  Question  as  to  whether  lessee  had 
abandoned  lease  held  improper,  as  usurp- 
ing tlie  functions  of  the  judge.     Id. 

27.  Pleading:  An  allegation  in  a  com- 
plaint in  a  suit  to  quiet  title  against  an  oil 
and  gas  lease  that  defendant's  claim  is 
without  right,  and  unfounded,  and  a  cloud 
against  plaintiff's  rights,  is  good  on  de- 
murrer. Ohio  Oil  Co.  V.  Detamore  [Ind.]  73 
N.  B.  906.  An  allegation  that  complainant  is 
the  owner  of  the  claims  of  which  the  ore 
bodies  in  dispute  are  a  part,  and  in  possession 
of  them,  and  engaged  in  working  them  as' 
one  property  for  mining  purposes,  is  a  suf- 
ficient allegation  of  his  possession  of  the  ore 
bodies  as  well  as  of  the  surfaces  of  the 
claims.  United  States  M.  Co.  v.  Lawson  [C. 
C.  A.]  134  P.  769.  A  further  allegation  that 
defendants,  through  underground  workings, 
have  wrongfully  entered  the  ore  bodies  and 
extracted  ore  therefrom,  and  are  threaten- 
ing to  extend  such  workings  and  to  continue 
to  extract  ore,  even  if  deemed  an  admission 
of  allegation  of  an  ouster  or  dispossession  of 
the  complainant  in  respect  of  the  ore  bodies 
actually  embraced  in  defendant's  under- 
ground workings,  leaves  the  allegation  of 
complainant's  possession  unimpaired  "as  to 
ore  bodies  not  penetrated  by  defendant  and 
remaining     in     place    and    undisturbed.     Id. 

Evidence:  In  suit  to  quiet  title  as  against 
an  oil  and  gas  lease,  question  as  to  amount 
expended  in  constructing  three  wells  held 
properly  excluded,  where  evidence  showed 
that   only   two   had   been   drilled   before   the 


commencement  of  the  suit.  Ohio  Oil  Co.  v. 
Detamore  [Ind.]  73  N.  B.  906.  In  a  suit  to 
quiet  title  to  claims  where  issue  was  the  valid- 
ity of  an  alleged  prior  location,  decree  in 
former  suit  adjudging  it  invalid  held  admis- 
sible, the  parties  to  both  being  in  privity. 
Bonanza  Consol.  M.  Co.  v.  Golden  Head  M. 
Co.    [Utah]    80  P.  736. 

28.  A  bill  to  enjoin  a  lessee  from  com- 
mitting waste  and  destroying  the  property 
as  a  mining  property,  and  to  cancel  the 
lease  as  a  cloud  on  the  lessor's  title,  is  not 
objectionable  as  being  a  bill  to  enforce  a  for- 
feiture, where  it  is  further  alleged  that  com- 
plainant has  already  declared  a  forfeiture 
for  breach  of  conditions  before  filing  the  bill. 
Big  Six  Development  Co.  v.  Mitchell  [C.  C. 
A.]  138  P.  279.  Such  a  bill  is  not  demurrable 
on  the  ground  that  complainant  has  an  ade- 
quate remedy  at  law  by  an  action  of  forcible 
entry  and  detainer.  Such  remedy  would  not 
be  as  complete  or  efficient,  since  it  would 
not  prevent  extraction  of  ore  and  removal 
of  earth,  or  the  continuous  cavings  of  the 
surface.  Id.  Complaint  in  suit  by  lessees, 
to  enforce  their  rights  in  gas  well,  held  de- 
fective in  failing  to  state  facts  showing 
that  the  lease  had  not  expired,  or  that  it 
was  in  full  force  and  effect,  or  that  plain- 
tiffs had  not  parted  with  their  interest  in 
the  premises.  Shenk  v.  Stahl  [Ind.  App.] 
74    N.    B.    538. 

29.  In  action  to  recover  royalties  under 
a  mining  lease,  where  evidence  showed  that 
lease  was  abandoned  because  land  did  not 
contain  merchantable  ore  capable  of  being 
mined  at  a  reasonable  cost,  and  sole  ques- 
tion was  whether  the  lessee  made  a  bona 
fide  effort  to  discover  and  mine  the  ore,  in- 
structions authorizing  a  consideration  of  the 
question  whether  lessee  rescinded  contract 
under  a  clause  authorizing  it  to  do  so  in 
any  event,  on  payment  of  a  year's  royalty, 
held  erroneous,  there  being  no  evidence  tend- 
ing to  show  such  a  rescission.  Big  Stone 
Gap  Iron  Co.  v.  Olinger  [Va.]  51  S.  B.  365. 
Requested  instruction  that  if  cost  of  min- 
ing on  leased  premises  exceeded  cost  at 
other  mines,  jury  could  find  from  that  fact 
that  such  cost  was  not  a  reasonable  one, 
held  properly  refused  as  leaving  out  of  con- 
sideration the  difference  that  might  exist  in 
the  known  conditions  in  such  other  mines. 
Id.  Where  lease  required  certain  amount 
of  ore  to  be  mined  each  month  if  merchant- 
able ore  capable  of  being  mined  at  a  rea- 
sonable cost  was  found  on  the  land,  re- 
quested instruction,  limiting  the  jury  to  a 
consideration  of  expert  evidence  on  the  ques- 
tion of  merchantableness,  held  properly  re- 
fused.    Id. 

SO,  31.  McCormick  V.  Parrlott  [Colo.]  80 
P.    1044. 


678 


MISTAKE  AND  ACCIDEISTT  §  1. 


6  Cur.  Law. 


5  1. 

§   2. 


Definitions;   Elements    (678) 
Relief   Asalnst    (678). 


MISTAKE  AND  ACCIDENT. 

I      §  3.     Procedore  to  Obtain  Relief  (680). 


§  1.  Definitions;  elements}^ — A  mistake  of  law  is  the  misapprehension  of  a 
principle  of  law  and  the  failure  of  the  party  to  appreciate  his  rights  under  that 
principle.^*  A  mistake  of  the  law  of  a  foreign  country,  or  even  the  misapprehension 
of  the  private  statutes  of  a  state  are  not  mistakes  of  law,  but  mistakes  of  fact.^° 
Ignorance  of  the  facts  on  both  sides  is  not  a  mistake.  There  must  be  a  positive  be- 
lief, shared  by  both  parties,  either  that  something  is  true  which  is  not  true  in  fact, 
or  that  something  is  untrue  which  is  true  in  fact.^°  The  codes  of  some  states  define 
mistake  of  fact.'^ 

§  2.  Relief  a^ain^l^'— Relief  is  always  granted  m  cases  of  mutual  mistake, 
either  of  fact  or  of  mixed  law  and  fact;''  but  neither  law  nor  equity  wiU.  relieve 
against  mistakes  unless  they  are  mutual,*"  except  where  the  mistake  goes  to  the  sub- 
ject-matter of  a  contract  or  is  essential  to  its  terms,*^  or  there  is  a  mistake  on  one 


32.  Decision  that  statute  of  limitations 
In  regard  to  adverse  possession  of  realty 
operates  to  defeat  an  action  brought  under 
U.  S.  Rev.  St.  §  2326,  to  try  title  to  conflict- 
ing mining  claims  in  "which  defeated  party 
relies  on  relocation  under  Id.  §  2324,  where 
court  treated  as  irrelevant  and  immaterial 
evidence  tending"  to  show  that  premises  in 
dispute  were  embraced  in  the  forfeited  loca- 
tion, and  that  possession  of  that  claim  Tvas 
held  and  retained  from  a  time  at  least  con- 
temporaneous with  the  initiation  of  the  con- 
flicting locations  almost  up  to  the  relocation. 
Lavagnino  v.  Uhlig,  198  U.  S.  443.  49  Law.  Ed. 
1119.  Federal  question  is  adequately  pre- 
sented "Where  record  clearly  shows  that  trial 
court^considered  that  unsuccessful  party  was 
claiming  rights  under  §  2326,  and  highest 
state  court  necessarily  acted  upon  that  as- 
sumption in  delivering  its  opinion.     Id. 

33.  See  4  C.  L.   674. 

34.  35.  Girard  Trust  Co.  v.  Harrington, 
23  Pa.  Super.  Ct.   615. 

36.  Landreth  v.  Howell,  24  Pa.  Super.  Ct. 
210.  Where  a  lo"wer  rate  than  "was  intend- 
ed by  a  railroad  company  "was  olfered  by  its 
agent,  who  was  misled  by  an  erroneous  tele- 
gram received  from  the  company,  if  there 
was  no  error  on  the  face  of  the  message 
and  the  shippers  accepted  it  in  good  faith, 
there  was  a  binding  contract.  Central  of 
Georgia  R.  Co.  v.  Gortatowsky  [Ga.]  51  S.  E. 
469. 

37.  Rev.  Civ.  Code,  §  1206.  Iowa  Loan  & 
Trust  Co.  v.  Schnose  [S.  D.]  103  N.  W.  22. 
Civ.  Code,  §  3853,  Rev.  Codes  1899.  Benesh 
V."  Travelers'   Ins.  Co.    [N.  D.]    103  N.  W.  405. 

38.  See  4  C.  L.   675. 

39.  Vallentyne  v.  Immigration  Land  Co. 
[Minn.]  103  N.  W.  1028.  A  settlement  be- 
tween partners,  whereby  one  was  paid  more 
for  his  interest  than  he  was  entitled  to, 
through  errors  made  by  the  bookkeeper 
whom  both  trusted  to  make  the  computa- 
tion, was  reformed  on  the  ground  of  mutual 
mistake.  House  v.  "Wechsler,  93  N.  T.  S.  593. 
Where,  by  mistake  of  defendant's  agent, 
more  land  was  described  in  a  contract  of 
sale  than  was  intended  to  be  conveyed,  held, 
that  there  was  a  mistake  for  which  equity 
would  either  reform  or  rescind  the  contract 


as  circumstances  might  require.  Benesh  v. 
Travelers'  Ins'.  Co.  [N.  D.]  103  N.  W.  405. 
Where,  after  discovering  the  mistake,  de- 
fendant proposed  its  correction  by  the  ac- 
ceptance of  a  deed  for  the  land  intended  to 
be  conveyed  only,  and  plaintiff  made  no  di- 
rect answer,  but  paid  the  balance  of  the 
purchase  price,  accepted  the  deed  offered, 
and  his  conduct  was  calculated  to  in- 
duce a  belief  that  he  had  assented 
to  defendant's  proposal,  and  to  cause 
the  latter  to  forego  resort  to  equi- 
table relief,  held,  that  he  would  not  be  al- 
lowed to  deny  that  he  had  accepted  such 
proposal,  and  could  not  recover  damages  for 
breach  of  the  contract.  Id.  A  settlement 
of  damages  for  Injuries  received,  executed 
under  mutual  mistake  of  both  parties  that 
the  injuries  were  not  serious,  will  be  vacated. 
Great  Northern  R.  Co.  v.  Fowler  [C.  C.  A.] 
136  F.  118. 

40.  Finks  v.  Hollis  [Tex.  Civ.  App.]  85 
S.  W.  463.  Reformation  of  a  written  in- 
strument will  be  decreed  only  where  the 
mistake  is  mutual.  Fritz  v.  Fritz  [Minn.] 
102  N.  W.  705;  Central  of  Georgia  R.  Co.  v. 
Gortatowsky  [Ga.]  51  S.  E.  469.  An  insur- 
ance policy  cannot  be  reformed  on  the 
ground  of  a  mistake  in  the  building  insured, 
where  the  evidence  shows  that  the  agent 
examined  and  the  company  intended  to  in- 
sure the  building  actually  described,  al- 
though the  owner  intended  to  have  another 
building  Insured.  Boyce  v.  Hamburg-Bre- 
men Fire  Ins.  Co.,  24  Pa.  Super.  Ct.  589. 
Equity  will  not  afford  relief  for  the  mistake 
of  one  party  to  a  contract.  Landreth  v. 
Howell.  24  Pa.  Super.  Ct.  210. 

41.  Vallentyne  v.  Immigration  Land  Co. 
[Minn.]  103  N.  W.  1028.  An  administrator's 
sale  will  be  set  aside  at  the  instance  of  the 
purchaser,  where  it  did  not  include  a  tract 
of  land  and  a  building,  which  had  always 
been  "used  as  a  part  of  the  premises,  which 
the  purchaser  had  good  reason  to  believe 
were  included  and  without  which  the  prem- 
ises sold  could  not  be  used  to  advantage. 
Blddison  v.  Aaron  [Md.]  62  A.  523.  Where 
the  wife's  land,  deeded  by  the  husband  and 
wife  as  security  for  a  loan,  was  reconveyed 
by  mistake  to  the  husband,  they  not  under- 
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side  and  fraud  or  inequitable  conduct  on  the  other."  The  courts,  however,  may  de- 
cline to  enforce  the  execution  of  a  contract  although  the  mistake  is  confined  to  the 
party  refusing  to  perform,"  provided  it  is  such  a  mistake  as  furnishes  a  good  de- 
fense,** and  it  can  be  corrected  without  injustice  to  the  other  party,"  and  the  party 
seeking  the  rescission  or  asserting  the  mistake  has  not  been  guilty  of  such  negligence 
or  laches  as  to  prevent  his  doing  so."  Equity  will  not  grant  relief  for  the  mistake 
of  one  party  resulting  from  his  own  negligence,"  and  where  it  could  have  been  avoid- 
ed by  reasonable  diligence.*^  Thus,  failure  to  read  a  written  instrument  executed  by 
.  a  party  precludes  relief,*'  unless  he  was  unable  to  read,  or  the  other  party  was  guilty 
of  fraud.^°  Still  this  is  not  a  hard  and  fast  rule,  but  must  in  each  case  depend  upon 
the  attending  circumstances."^  And  mere  failure  to  avail  one's  self  of  the  means 
of  knowledge  does  not  bar  relief  from  mistake,  where  there  is  no  neglect  of  a  legal 
duty.^2 

For  a  mistake  of  law  alone  there  is  generally  no  relief.^'    Mistake  of  law  is  not 


standing'  the  transaction,  her  grantors  were 
entitled  to  hold  the  land  as  against  the 
husband's  judgment  creditor.  Huot  v.  Reed- 
er  Bros.  Shoe  Co.  [Mich.]  12  Det.  Leg.  N. 
98,  103  N.  W.  569.  Where  a  mortgagee  fore- 
closed and  in  good  faith  bid  in  the  property 
and  "went  into  possession  in  ignorance  of  the 
existence  of  children  of  the  deceased  mort- 
gagor, his  mistake  was  one  for  which  equity 
would  grant  relief.  Investment  Securities 
Co.    V.    Adams,    37    Wash.    211,    79    P.    625. 

NOTID.  Rescission  for  unilateral  mistake; 
The  plaintiff  by  mistake  put  in  a  lower  bid 
for  a  contract  than  he  had  intended  making. 
The  defendant  accepted  the  bid,  without 
notice  of  the  mistake.  Held,  that  equity 
will  rescind  the  contract.  Board  of  School 
Com'rs  V.  Bender  [Ind.  App.]  72  N.  B.  154. 
Equity  will  give  rescission  for  a  unilateral 
mistake  against  a  donee.  Andrews  v.  An- 
drews, 12  Ind.  348.  In  an  analogous  case, 
rescission  has  been  granted  of  a  conveyance 
in  which  by  a  unilateral  mistake  the  grantee 
is  getting  what  he  did  not  expect,  and  what 
the  grantor  clearly  did  not  mean  to  con- 
vey. Brown  v.  Lamphear,  35  Vt.  252.  Such 
relief  may  also  be  had  where  the  defendant 
in  accepting  an  offer  .of  conveyance  know- 
ingly took  advantage  of  the  plaintiff's  error. 
Garrard  v.  Frankel,  30  Beav.  445.  But  with 
these  exceptions,  the  great  weight  of  author- 
ity is  that  equity  will  not  give  rescission 
for  a  mere  unilateral  mistake.  Moffett,  etc. 
Co.  V.  Rochester,  91  P.  28.  Contra.  Harris 
v.  Pepperell.  L.  R.  5  Eq.  1  (semble).  Much 
may  be  said  in  favor  of  the  exercise  of  the 
jurisdiction  to  rectify  mistakes  in  a  case 
where  nothing  has  been  done  under  a  hard 
bargain  which  the  plaintiff  did  not  intend 
to  make;  but  the  difficulty  of  deciding  what 
is  a  sufficiently  damagin-g  mistake,  and  the 
fact  that  a  door  would  be  opened  to  the 
admission  of  all  manner  of  excuses  for  im- 
provident contracts,  as  a  matter  of  policy, 
perhaps  justify  a  denial  of  relief. — 18 
Harv.  L.  R.  624. 

43.  Fritz  V.  Fritz  [Minn.]  102  N.  W.  705; 
Finks  V.  Hollis  [Tex.  Civ.  App.]  85  S.  W.  463. 

43.  Central  of  Georgia  R.  Co.  v.  Gorta- 
towsky   [Ga.]   51   S.  B.   469. 

44.  Central  of  Georgia  R.  Co.  v.  Gorta- 
towsky  [Ga.]  51  S.  E.  469.  Where  the  ven- 
dor was  maintaining  a  bulkhead  erected 
without    right   on    land   not    owned    by   him 


and  the  vendee  honestly  believed  that  he 
would  have  the  use  and  enjoyment  of  the 
same,  it  was  held  to  be  a  defense  to  a  bill 
for  specific  performance.  Cawley  v.  Jean 
[Mass.]  75  N.  B.  614.  But  the  burden  is  on 
the  defendant  to  make  out  such  defense. 
Id. 

45.  Central  of  Georgia  R.  Co.  v.  Gorta- 
towsky   [Ga.]   51  S.  B.   469. 

46.  As  to  mistake  as  furnishing  a  basis 
for  defense  or  for  equitable  relief,  see  Civ. 
Code  1895,  5§  3535,  3660,  3981-85,  3974.  Cen- 
tral of  Georgia  R.  Co.  v.  Gortatowsky  [Ga.] 
51   S.   E.   469. 

47.  Snyder  v.  Phillips,  25  Pa.  Super.  Ct. 
648;  Fritz  v.  Fritz  [Minn.]  102  N.  W.  705. 
Section  1206,  Rev.  Civ.  Code.  Iowa  Loan  & 
Trust   Co.   V.    Schnose    [S.    D.]    103    N.    W.    22. 

48.  Defendant  sold  land  to  plaintiff,  and 
under  the  impression  that  all  the  pine  had 
been  cut  off,  struck  out  of  the  printed  form 
of  contract  the  clause  reserving  pine  and 
mineral  rights.  Held,  that  it  could  not  re- 
scind the  contract  for  mistake.  Vallentyne 
V.  Immigration  Land  Co.  [Minn.]  103  N.  W. 
1028. 

49.  Hoerger  v.  Citizens'  St.  R.  Co.  [Ind. 
App.]  76  N.  B.  328.  Plaintiff  signed  a,  gas 
lease  without  reading  it.  Snyder  v.  Phillips, 
25  Pa.   Super.  Ct.  648. 

50.  Where  an  illiterate  man,  relying  upon 
another,  was  induced  to  sign  a  note  and 
mortgage  for  more  than  he  supposed  it  to 
be  and  more  than  he  0"wed.  Ray  v.  Baker 
[Ind.]    74    N.    E.    619. 

51.  Where  the  grantor  relied  on  the  in- 
formation of  his  attorney,  who  said  that 
the  deed  was  "all  right  and  according  to 
a  memorandum"  which  the  grantor  had 
furnished,  he  was  not  guilty  of  such  negli- 
gence in  failing  to  read  the  deed  as  to 
preclude  reformation  on  account  of  mutual 
mistake.  Shields  v.  MongoUon  Exploration 
Co.    [C.   C.  A.]    137   F.   539. 

52.  Benesh  v.  Travelers'  Ins.  Co.  [N.  D.] 
103   N.    W.    405. 

.53.  A  wife  who  signs  a  trust  deed  which 
is  explained  to  her  cannot  have  it  set  aside 
merely  because  she  did  not  understand  its 
legal  effect.  McDaniels  v.  Sammons  [Ark.] 
86  S.  W.  997.  Pavement  contract  made  un- 
der the  mistaken  idea  that  certain  acts  amend- 
atory of  the  charter  were  valid,  held  void, 
and  plaintiff  not  entitled  to  recover  balance 


C80 


MISTAKE  AND  ACCIDENT  §  3. 


6  Cur.  liaw. 


of  suqh  nature  as  to  be  equivalent  to  that  lack  of  notice  essential  to  make  one  a 
bona  fide  purchaser/* 

Money  paid  under  a  mistake  of  fact  may  be  recovered/^  but  not  where  plaintifE 
delays  until  rights  of  other  parties  have  become  fixed.^'  And  the  fact  that  the  per- 
son making  the  payment  has  the  means  of  information  at  hand  and  overlooks  the 
same  inadvertently  is  immaterial  if  the  party  receiving  the  money  is  not  entitled  to 
it." 

Mistakes  ia  the  records  and  proceedings  of  courts  may  be  corrected,  if  no  one 
was  misled  or  injured  by  them.^*  The  supreme  court  may  recall  a  mandate  issued 
through  mistake  of  fact.'*"  Although  generally  a  judgment  by  a  court  of  competent 
jurisdiction,  rendering  a  question  res  judicata  between  the  parties,  cannot  be  re- 
examined in  the  court  of  claims  in  a  case  referred  under  the  Tucker  Act,""  yet 
where  it  is  clearly  shown  that  a  mistake  in  the  former  proceedings  occurred,  materi- 
ally affecting  the  judgment,  and  the  other  court  has  lost  jurisdiction  of  the  case, 
the  court  of  claims  may  consider  the  question."'- 

§  3.  Procedure  to  obtain  relief.^^ — It  is  the  peculiar  province  of  courts  of 
equity  to  relieve  from  mistakes  and  omissions  in  contracts."^  Where  a  mortgagee 
forecloses  and  in  good  faith  purchases  and  goes  into  possession  in  ignorance  of  the 
existence  of  the  children  of  the  deceased  mortgagor,  his  proper  course  to  correct  the 
mistake  is  to  file  a  petition  for  vacation  of  the  proceedings  and  for  leave  to  file  an 
amended  complaint,  making  the  children  parties."* 

It  must  be  alleged  that  the  mistake  existed  when  the  agreement  sought  to  be 
annulled  or  avoided  was  made."°    A  pleading,  based  on  the  theory  that  an  agree- 


due.  City  of  Plattsmouth  v.  Murphy  [Neb.] 
105  N.  W.  293.  If  one,  with  linowledge  of 
the  facts  but  by  mistalce  of  law,  regards 
his  title  to  real  estate  better  than  another's, 
he  cannot  claim  for  permanent  improve- 
ments made  thereon.  Yock  v.  Maun  [W. 
Va.]   49  S.  E.   1019. 

For  discussion  of  mistake  of  law  as  a 
ground  for  relief  in  equity,  see  5  C.  L.  1153. 

B4.  Dictum  in  German  Sav.  &  Loan  Soc. 
V.    TuU    [C.    C.    A.]    136    F.    1. 

55.  Money  paid  to  defendant  as  attorney 
for  the  person  entitled  to  .it,  after  the  re- 
lationship of  attorney  and  client  had  been 
terminated.  Girard  Trust  Co.  v.  Harrington, 
23  Pa.  Super.  Ct.  615.  Interest  paid  on  note 
and  mortgage,  the  payment  of  which  had 
been  assumed  under  the  honest  belief  that 
the  incumbrance  was  valid  and  the  payer's 
title  to  the  property  was  good  could  be 
recovered  as  a  counterclaim  in  an  action 
on  the  note.  Iowa  Loan  cfe  Trust  Co.  v. 
Schnose  [S.  D.]   103  N.  W.  22. 

56.  Where  in  perfect  good  faith  on  both 
Bides  a  master  in  partition  sold  a  tract 
of  land,  according  to  the  description  in  the 
ancient  title  papers  and  said  to  contain  a 
certain  amount  of  land,  at  a  fixed  price  per 
acre,  and  no  complaint  of  shortage  was 
made  for  about  a  year,  after  the  master's 
report  was  filed  and  the  money  paid  to  the 
parties  entitled  to  it,  the  purchaser  could 
not  recover  In  assumpsit  for  the  deficiency, 
which  was  less  than  ten  per  cent.  Landreth 
V.  Howell,   24  Pa.  Super.  Ct.   210. 

57.  Girard  Trust  Co.  v.  Harrington,  23  Pa. 
Super.  Ct.   615. 

58.  See,  also.  Judgments.  6  C.  L.  214.  Where 
the  petition  for  the  incorporation  of  a 
borough    was    directed    iiiadvertently    to    be 


filed  in  the  office  of  the  prothonotary  instead 
of  that  of  the  clerk  of  the  quarter  sessions, 
the  court  could  correct  the  error.  La 
Porte  Borough,  26  Pa.  Super.  Ct.   333. 

59.  See,  also,  Appeal  and  Review,  5  C.  L. 
121.  Where  by  mistake  of  fact  a  stipulation 
for  the  dismissal  of  an  appeal  as  to  one  of 
the  parties  was  signed,  the  supreme  court 
has  power,  during  the  term,  to  recall  its 
mandate  after  its  transmission  to  the  trial 
court.  The  stipulation  was  signed  upon  the 
false  statement  of  the  party  that  he  had 
settled  all  matters  with  appellant.  Livesley 
V.  Johnston  [Or.]  82  P.  854. 

60.  Act  of  March  3,  1887  (1  Supp.  Rev.  St. 
559).     Le  More   &  Co.'s   Case,    39   Ct.    CI.   484. 

61.  By  mistake  the  clerk  omitted  a  por- 
tion of  the  evidence  on  flle^  from  the  printed 
record,  and  the  court  would  have  reviewed 
its  decision  had  the  error  been  discovered 
and  motion  made  during  the  term.  Le  More 
&  Co.'s   Case,    39    Ct.    CI.    484. 

02.     See   4  C.   L.    676.' 

63.  Where  the  right  to  recovery  depends 
upon  the  date  of  the  instrument  sued  on, 
a  court  of  law  could  not  disregard  the  day 
on  the  ground  that  it  was  erroneous,  but 
a  reformation  in  equity  was  necessary. 
Tautphoeus  v.  Harbor  &  Suburban  Bldg.  & 
Sav.  Ass'n,  93  N.  T.  S.  916. 

64.  Investment  Securities  Co.  v.  Adams 
37  Wash.   211,   79  P.   625. 

65.  An  answer  which  alleges  that  certain 
timber  was  bought,  but,  by  mutual  mistake 
of  the  parties  and  of  the  scrivener,  only 
a  part  of  the  timber  was  specified  in  the 
agreement,  in  effect  alleges  that  the  mistake 
existed  at  the  time  the  agreement  was  made. 
Doell    V.    Schrier    [Ind.    App.]    75    N.    E.    600. 

As  to  method  of  pleading  accident  or  mis- 
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ment  had  been  incorrectly  reduced  to  writing  and  was  signed  without  reading,  which 
does  not  allege  any  excuse  for  such  failure  to  read  it,  or  that  it  was  incorrectly 
read  to  the  signer,  fails  to  show  any  reason  for  rescinding  the  agreement.""  An  al- 
legation that  plaintiff  entered  into  a  contract  through  mistake  superinduced  by  de- 
fendant's conduct  presents  an  issue  of  fraud  only  and  not  of  mistake."' 

To  alter  a  written  contract  on  the  ground  of  mistake,  the  evidence  must  be 
clear,  precise  and  indubitable,"*  and  must  show  that  the  mistake  was  shared  by  the 
defendant  or  was  known  to  him."'  Mere  preponderance  of  testimony  is  not  suffi- 
cient,'" but  the  law  does  not  require  proof  so  convincing  as  to  leave  no  doubt 
resting  on  the  minds  of  the  Jurors ;  it  is  enough  if  there  be  evidence  to  satisfy  an 
unprejudiced  mind  beyond  reasonable  doubt.'^ 

Evidence  of  a  parol  agreement  is  admissible  on  the  issue  of  mistake,  though  the 
agreement  itself  would  have  been  invalid  because  not  in  writing." 

Monet  Counts  ;  Monet  Lent  ;  Monet  Paid  ;  Monet  Received  ;  Monopolies  ;  Moetalitt 
Tables,  see  latest  topical  index. 

MOETGAGES. 


5  1.     Nature    and   Elements    of   Mortgages 

(682).     Property  Subject  to  Mortgage    (682). 

§  2.  General  Requisites  <ind  Validity 
(683).  Description  (684).  The  Considera- 
tion (684).  Execution  (684).  Recordation 
.(685). 

§  3.  Absolute  Deed  as  Mortgage  (685). 
Mortgage  or  Conditional  Sale  (685).  Once 
a  Mortgage  Always  a  Mortgage  (686).  The 
Proceeding  to  Establish  a  Mortgage  is  Equi- 
table   (686).     Evidence    (687). 

§  4.     Equitable    Mortgages     (68T). 

§  5.  Nature  and  Incidents  of  Trust  Deeds 
aa  Mortgages  (689).  Powers  and  Duties  of 
the  Trustee  (689).  Sale  of  Premises  (690). 
The   Security.  Deed    (690). 

§  6.  Construction  and  Effect  of  Mortgages 
In  General  (690).  Conflict  of  Laws  (692). 
Property  and  Interests  Conveyed  (692). 
Debts   Secured   (692). 


§  7.     Title    and    Rlglits    of    Parties     (693). 

Right  of  Possession  (693).  Assumption  of 
Possession  by  Mortgagee  (694).  Account- 
ing (694).  An  Extension  of  Time  for  Pay- 
ment of  the  Debt  (695). 

§  8.     lien  and  Priorities  (605). 

§  9.     Assignments    of    Mortgages     (695). 

§  10.  Transfer  of  Title  of  Mortgagor  and 
Assumption  of  Debt  (697).  Assumption  of 
the  Mortgage  (697).  The  Legal  Nature  of 
the  Liability  Created  (698).  Status  of  Mort- 
gagor  as   Surety    (698). 

§  11.  Transfer  of  Premises  to  Mortgagee 
and  Merger   (698). 

§  12.  Payment,  Release  or  Satisfaction 
(699).  Release  by  Bar  of  Limitations  (701). 
Penalties  for  Failure  to  Release  (701). 

§  13.  Redemption  (701).  The  Right  to 
Redeem   (701).     Procedure  to  Redeem   (701). 

§  14.     Subrogation     (702). 


Scope  of  topic. — This  article  is  devoted  to  the  mortgage  as  an  instrument  and 
the  substantive  rights  growing  from  it.  The  procedure  by  which  mortgages  are 
foreclosed"  has  been  fully  treated  in  an  earlier  topic.     The  doctrine  of  notice  and 


take  in   equity,   see  Fletcher's  Equity  PI.   & 
Pr.  p.  130. 

66.  Hoerger  v.  Citizens  St.  R.  Co.  [Ind. 
App.]   76  N.  B.   328. 

67.  Finks  V.  Hollis  [Tex.  Civ.  App.]  85 
S.  W.  463. 

68.  Snyder  v.  Phillips,  25  Pa.  Super.  Ct. 
648.  Conflicting  evidence  held  insufiicient  to 
sustain  a  decree  for  the  reformation  of  the 
description  in  a  deed  for  alleged  mistake. 
Heftron  v.  Fogel  [W^ash.]  82  P.  1003.  Where 
it  was  claimed  that  parties  were  mistaken 
in  supposing  that  a  certain  mortgage  was 
paramount  to  the  homestead  claim  when  it 
was  not,  because  of  an  alleged  fatal  defect 
In  the  acknowledgment,  proof  of  a  mere 
unsubstantial  clerical  error  therein,  was  not 
sufficient  to  establish  the  claim.  Reed  v. 
Bank   of  Ukiah     [Cal.]    82   P.   845. 

69.  Evidence  Insufficient  to  show  that  the 
other  party  had  knowledge  of  plaintiff's 
mistake   In   the   value   of   stock    transferred 


by  him  in  exchange.  Wilson  v.  Wyoming 
Cattle  &  Investment  Co.  [Iowa]  105  N.  W. 
338. 

70.  Fritz  v.  Fritz    [Minn.]    102  N.   W.   705. 

71.  Evidence  of  the  omission  by  mistake 
of  the  words  "per  annum,"  in  the  statement 
of  rent  in  a  gas  lease,  held  sufficient.  Sny- 
der V.  Phillips,   25   Pa.  Super.   Ct.    648. 

72.  Where  it  was  claimed  that,  by  mis- 
take, notes  given  in  settlement  of  an  in- 
debtedness included  interest  in  excess  of 
seven  per  cent,  for  which  there  was  no  writ- 
ten agreement,  and  hence  that  a  judgment 
entered  thereon  by  consent  should  be  set 
aside,  evidence  of  a  parol  agreement  to  pay 
such  excess  held  admissible  to  show  that 
there  was  no  mistake,  though  such  agree- 
ment was  invalid.  3eed  v.  Bank  of  Ukiah 
tCal.]    82   P.    845. 

73.  See  Foreclosure  of  Mortgages  on 
Land,  5  C.  L.  1441. 


682 


MOETGAGES  8  1. 


6  Cur.  Law. 


the  operation  of  tlie  recording  acts,'*  the  application  of  the  statute  of  frauds/'  the 
effect  of  a  mortgage  as  an  incumbranee/"  and  the  purchase  of  land  subject  to 
mortgage/'  are  elsewhere  treated.  Mortgage  within  this  topic  means  only  those 
of  land  or  interests  therein.'* 

§  1.  Nature  and  dements  of  mortgages.''^ — ^A  mortgage  is  a  conveyance  by  way 
of  pledge  to  secure  the  payment  of  a  debt*"  or  obligation;*^  hence  the  relation  of 
debtor  and  creditor  must  ordinarily  exist  between  the  parties.*^  A  mortgage  may 
be  made  to  secure  future  advances.*^  It  is  only  collateral  security  and  a  satisfac- 
tion of  it  is  not  a  discharge  of  the  obligation  of  the  contract  secured  unless  the  debt 
is  satisfied.**  The  fact  that  a  mortgage  is  void  does  not  nullify  the  obligation  of 
the  contract  secured/^  and  an  attempted  foreclosure  of  an  invalid  mortgage  does 
not  extinguish  the  debt.*"  No  particular  form  of  words  is  necessary  to  create  a 
mortgage,*'  and  the  fact  that  a  certain  instrument  is  a  mortgage  may  be  established 
be  parol  evidence.**  In  most  states  it  does  not  alienate  an  estate,*^  but  creates  a  mere 
lien.'"  A  parol  trust  may  attach  to  a  mortgage  that  the  mortgagee  shall  hold  it 
in  trust  for  his  own  benefit  and  for  the  benefit  of  another."^ 

Property  subject  to  mortgage.^^ — It  may  be  said  that  any  estate  in  land  may 
be  mortgaged,  hence  an  easement  is  a  mortgageable  interest."*  A  purchaser  in  a 
conditional  sale"*  or  a  vendee  in  a  contract  of  sale  who  has  paid  a  portion  of  the 
purchase  price"^  has  a  mortgageable  interest.  A  mortgage  may  cover  after-acquired 
property""  and  crops  not  in  esse  may  be  the  subject  of  an  equitable  mortgage  and 


T4.  See  Notice  and  Record  of  Title,  4  C. 
L.    829. 

75.  See    Frauds,    Statute   of,    5    C.-L.    1550, 

76.  See  Covenants  For  Title,  5  C.  L.  875; 
Vendors  and  Purchasers,   4  C.  L.  1769. 

77.  See  Vendors  and  Purchasers,  4  C.  L. 
1769.     See,    also,    post,   §   10. 

7S.  See  Chattel  Mortgages,  5  C.  L.  574; 
Railroad  Mortgages,  see  Railroads,  4  C.  L. 
1181. 

7!).     See  4  C.  L.   678. 

80.  See  Cyc.  Law  Diet.,  "Mortgage."  Un- 
der Civ.  Code.  §§  2042,  2044,  defining  a  mort- 
gage and  declaring  every  transfer  other  than 
in  trust,  executed  as  security,  to  be  a  mort- 
gage an  instrument  reciting  the  existence 
of  a  debt  and  conveying  land  to  secure  its 
payment  construed  to  be  a  mortgage  though 
designated  a  trust  deed.  Langmaack  v. 
Keith    [S.   D.]  .103   N.   "W.   210. 

81.  Mortgage  to  secure  performance  of 
contract  to  support.     See  5  C.  L.   1442,  n.   96. 

82.  A  mortgage  can  be  enforced  only 
when  it  secures  payment  of  a  debt.  Per- 
kins V.  Trinity  Realty  Co.  [N.  J.  Eq.]  61  A. 
167. 

S3.  Lamm  v.  Armstrong  [Minn.]  104  N. 
W.  304. 

84.  Sale  under  a  mortgage  held  not  a 
satisfaction  of  the  bond  secured.  Strieker 
V.  McDonnell   [Pa.]    62  A.   520. 

85.  Fontaine  v.  Nuse  [Tex.  Civ.  App.] 
85  S.  W.  862.  Invalidity  of  the  mortgage 
does  not  render  the  debt  unenforceable. 
Dever  v.  Selz  [Tex.  Civ.  App.]  •  13  Tex.  Ct. 
Rep.  113,   87  S.  W.  891. 

86.  Dever  v.  Selz  [Tex.  Civ.  App.]  13  Tex. 
Ct.  Rep.  113,  87  S.  W.  891. 

87.  A  conveyance  as  security  is  a,  mort- 
gage regardless  of  the  letter  of  the  instru- 
ment. Smith  v.  Pfliuger  [Wis.]  105  N.  W. 
476.  Building  and  loan  contract  providing 
for  re-entry  in  case  of  default  by  the   bor- 


rower and  for  rights  of  a  mortgagee  in  the 
association,  held  to  be  a  mortgage  and  sub- 
ject to  foreclosure  as  such.  Preston  v. 
D'Ambrosio,    46    Misc.    523,    95    N.    T.    S.    70. 

88.  Either  written  or  parol  evidence. 
Smith    V.   Pfluger    [Wis.]    105    N.  "w.   476. 

89.  A  mortgagor  in  possession  may  main- 
tain an  action  against  the  mortgagee  to 
establish  his  title  under  Ky.  St.  1903,  §  11, 
providing  that  any  person  having  legal  title 
and  possession  may  maintain  such  action. 
Sheffield  v.  Day  [Ky.]  90  S.  W.  545.  The 
taking  of  a  mortgage  is  not  a  purchase,  lo- 
cation or  holding  of  real  property  within 
Civ.  Code,  §  299,  prohibiting  a  corporation 
until  it  has  complied  with  certain  conditions 
from  purchasing,  locating  or  holding.  An- 
glo-Californian  Bank  v.  Field,  146  Cal.  644, 
80  P.  1080.  An  indemnity  mortgage  to  a 
surety  gives  him  no  interest  in  the  land. 
Dyer  v.   Jacoway    [Ark.]    88   S.  W.    901. 

90.  Rev.  St.  1829,  §  57,  tit,  1,  e.  5,  p.  312, 
pt.  3,  vol.  2,  taking  from  the  mortgagee  the 
right  to  bring  ejectment,  restricts  his  In- 
terest to  a  lien.  Becker  v.  McCrea,  94  N. 
Y.  S.  20.  It  does  not  transfer  title.  It  is 
a  mere  lien  for  security  (First  State  Bank 
V.  Sibley  County  Bank  [Minn.]  105  N.  W. 
485);' hence  a  judgment  against  a  mortgagor 
acquired  before  his  equity  of  redemption 
has  expired  is  a  lien  on  the  premises  until 
a  foreclosure  decree  ripens  into  title  (Kas- 
ton  V.  Storey  [Or.]   80  P.  217). 

91.  First  State  Bank  v.  Sibley  County 
Bank    [Minn.]    105    N.    W.    485. 

92.  See   4  C.    L.    678. 

93.  A  franchise  to  maintain  watermains 
in  streets  Is  an  easement  which  may  be 
mortgaged.  Farmers'  Loan  &  Trust  Co  v 
Meridian  Waterworks  Co.,  139  F    661 

94.  V^ashington  Trust  Co.  v. '  Morse  Iron 
Works   &   Dry   Dock   Co.,    94    N.   T    S    495 

95.  McWhorter  v.   Stein    [Ala.]    39  So.  617. 
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become  impressed  witli  a  lien  as  soon  as  they  come  into  existence.'''  In  Texas  a 
homestead  cannot  be  mortgaged'^  except  for  "materials/'  etc.,  and  then  only  when 
there  is  an  express  written  contract  executed  by  husband  and  wife  showing  that  they 
are  for  the  benefit  of  the  homestead.""     It  may  be  part  of  the  deed  of  trust.^ 

§  2.  General  requisites  and  validity.^ — A  mortgage  must  be  executed  by  one 
who  has  some  interest*  or  apparent  interest  in  the  property*  or  authority  to  mort- 
gage it/  and  though  a  mortgagor  appears  to  have  an  interest,  if  a  mortgagee  has 
actual  notice  that  he  has  none,  he  acquires  no  lien;"  otherwise,  however,  if  he  takes 
in  good  faith.''  A  mortgage  on  after-acquired  property  charges  it  when  acquired 
with  an  equitable  lien.* 


96.  Washington  Trust  Co.  v.  Morse  Iron 
"Works    &    Dry    Dock   Co.,    94    N.    T.    S.    495. 

97.  Creech   v.   Long    [S.   C]    51   S.   E.   614. 

98.  Djgnowity  v.  Baumblatt  [Tex.  Civ. 
App.]  85  S.  W.  834.  A  subsequent  abandon- 
ment would  not  give  validity  to  the  mort- 
gage.    Id. 

99.  1.  Walker  v.  Woody  [Tex.  Civ.  App.] 
13  Tex.  Ct.  Bep.  957,   89  S.  W.   789. 

2.  See  4   C.  L.   679. 

3.  A  mortgage  by  one  who  surreptitious- 
ly obtained  an  undelivered  deed  to  himself 
and  recorded  it  is  void.  Kay  v.  Gray,  24  Pa. 
Super.  Ct.  536.  A  mortgage  executed  by  one 
in  possession  under  no  claim  of  right  and 
having  no  title  to  secure  a  loan  used  to  pay 
the  purchase  price  creates  only  an  equitable 
lien  inferior  to  the  rights  of  bona  flde  sub- 
sequent purchasers.  Donovan  v.  Twist,  93 
N.  T.  S.  990.  An  unauthorized  mortgage  by 
one  who  holds  the  property  in  trust  for 
himself  and  others  is  valid  as  to  himself 
but  void  as  to  others.  Sternfels  v.  Watson, 
139  F.   505. 

4.  Where  one  takes  title  to  a  tract  but 
is  bound  to  deed  a  portion  of  it  to  another, 
but  before  doing  so  mortgages  the  entire 
tract,  the  mortgage  is  binding  on  the  por- 
tion he  is  bound  to  convey  for  a  balance  of 
the  debt  remaining  after  applying  the  pro- 
ceeds of  a  sale  of  the  tract  belonging  to 
the  mortgagor.  Hart  v.  Issaacsen,  56  W.  Va. 
314,  49  S.  B.  254.  A  bona  fide  purchaser 
from  a  grantee  in  a  deed  intended  as  a 
mortgage  acquires  a  good  title.  Bean  v. 
Venable,    27.  Ky.    L.    R.    927,    87    S.    W.    '262. 

5.  A  trustee  with  power  to  "take  charge 
of,  manage  and  control,  and  use  for  the 
benefit  of"  a  person  named  has  power  to 
mortgage.  Ely  v.  Pike,  115  111.  App.  284. 
Trustees  with  power  to  do  all  things  neces- 
sary for  the  proper  care  of  the  trust  prop- 
erty have  authority  to  mortgage  It  for 
funds  with  which  to  settle  a  contest  of  the 
trust.  Fidelity  Trust  Co.  v.  Hawkins  [Ky.] 
90  S.  W.  249.  Authority  in  the  directors  of 
a  corporation  to  mortgage  all  its  property 
is  authority  to  mortgage  after-acquired 
property.  Cummings  v.  Consolidated  Miner- 
al Water  Co.  [R.  I.]  61  A.  353.  A  bank 
organized  under  the  state  banking  act  has 
authority  under  Rev.  Codes  1899,  §  3230,  to 
receive  a  mortgage  to  secure  past  Indebted- 
ness as  well  as  for  contemplated  advances 
agreed  upon.  Merchants'  State  Bank  v. 
Tufts  [N.  D.]  103  N.  W.  760.  Where  land 
Is  conveyed  to  one  for  the  benefit  of  herself 
and  another  and  she  mortgages  it  to  obtain 
funds  to  pay  off  a  lien  thereon,  the  interests 
of  both  are  bound  by  the  mortgage.  Hen- 
tig   T.    Williams    [Cal.    App.]    82    P.    546. 


XOTE.     Agent's     antliorit7    to     mortgage; 

Power  to  mortgage  authorizes  the  execution 
of  mortgage  with  a  power  of  sale  if  it  is 
the  custom  of  the  country  to  include  such 
power  in  mortgages.  Leigh  v.  Lloyd,  35 
Beav.  455;  Wilson  v.  Troup,  2  Cow.  [N.  Y.] 
195.  But  he  has  not  power  to  insert  provi- 
sions not  usually  inserted.  Jessup  v.  City 
Bank  of  Racine,  14  Wis.  331;  Pacific  Rolling 
Mill  Co.  V.  Dayton,  etc.,  R.  Co.,  7 
Sawy,  61,  8  F.  852.  Thus  a  power  to  mort- 
gage to  secure  a  specific  debt  does  not  auth- 
orize the  insertion  of  a'  provision  for  attor- 
ney's fees.  Pacific  Rolling  Mill  Co.  v.  Day- 
ton, etc.,  R.  Co.,  7  Sawy.  61,  8  F.  852.  A 
power  to  mortgage  does  not  imply  a  power 
to  give  a  second  mortgage  (Skaggs  v.  Mur- 
chison,  63  Tex.  348),  nor  give  a  power  to 
mortgage  for  his  own  benefit  or  that  of  a 
third  person  (Nippel  v.  Hammond,  4  Colo. 
211;  Wolfey  v.  Rising,  8  Kan.  297;  Greenwood 
V.  Spring,  54  Barb.  [N.  Y.]  375).  Nor  does 
such  power  authorize  him  to  sell  the  prop- 
erty (Coppage  V.  Barnett,  34  Miss.  621), 
nor  to  execute  a  note  for  the  amount  of  the 
mortgage  (Mylins  v.  Copes,  23  Kan.  617. 
Compare  Taylor  v.  Hudgins,  42  Tex.  244). 
See  1  Clark  &  Skyles  on  Agency,  p.  59-3, 
et  seq. 

6.  A  mortgage  by  a  husband  on  lands  be- 
longing to  his  wife  creates  no  lien.  One 
who  accepts  such  a  mortgage  with  notice 
that  the  deed  whereby  the  title  was  held 
was  erroneously  made  out  to  the  husband 
and  wife  jointly  acquires  no  lien.  Bates  v. 
Frazier,  27  Ky.  L.  R.  576,  85  S.  W.  757. 
Where  an  agent  by  fraud  induces  an  ignor- 
ant principal  to  deed  land  to  him,  the  title 
of  the  principal  is  superior  to  mortgages 
executed  by  the  agent  to  persons  "with 
notice  of  the  circumstances  under  which 
he  acquired  title.  DeLeonis  v.  Hammel  [Cal. 
App.]  82  P.  349.  One  who  with  notice  that 
the  deed  to  liis  mortgagor  is  voidable  takes 
a  mortgage  to  secure  an  antecedent  debt 
acquires  no  lien  as  against  heirs  and  rep- 
resentatives of  the  grantors  of  the  mortga- 
gor. Rogers  v.  Tompkins  [Tex.  Civ.  App.] 
13  Tex.   Ct.   Rep.    161,   87   S.   W.    379. 

7.  The  lien  of  one  who  takes  a  mortgage 
without  notice  that  the  land  is  the  separate 
property  of  the  mortgagor's  wife  is  not  af- 
fected by  subsequent  notice  of  such  fact. 
Barrett  v.  Eastham  Bros.  [Tex.  Civ.  App.] 
86  S.  W.  1057.  One  who  acquires  title  to 
property  by  fraud  and  undue  infiuence  may 
give  a  valid  mortgage  to  a  bona  fide  mort- 
gagee. Swanstrom  v.  Day,  93  N.  Y.  S.  192. 
Mental  incapacity  of  an  undue  infiuence  ex- 
ercised upon  a  mortgagor's  grantor  does 
not    affect    the    rights    of    a    bona   flde    mort- 
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It  is  not  essential  to  the  validity  of  a  mortgage  that  there  should  be  a  written 
application  for  the  loan  it  was  intended  to  secure,*  nor  if  there  were  such  applica- 
tion, that  it  contain  a  description  of  the  property.^"  The  parties  must  be  desig- 
nated," but  a  mortgage  unenforceable  at  law  because  of  the  insufficient  designa- 
tion of  the  mortgagee  is  good  in  equity.'^^ 

Description}^ — ^A  description  by  which  the  premises  may  be  identified  is  suffi- 
cient.^* 

The  consideration}^ — A  mortgage  like  other  contracts  must  be  based  on  a  con- 
sideration.^'  The  consideration  must  be  legal  or  the  mortgage  is  unenforceable;^' 
but  where  the  consideration  is  made  up  of  several  distinct  transactions,  some  of 
which  are  legal  and  others  illegal,  the  mortgage  may  be  upheld  for  such  considera- 
tion as  was  legal  if  it  is  separable,^'  and  if  the  mortgage  was  based  on  a  legal  con- 
sideration it  is  no  defense  to  an  action  to  foreclose  that  an  assignment  of  it  as  se- 
curity was  based  on  an  illegal  consideration.^'  Where  the  original  consideration 
is  valid  and  is  contracted  prior  to  the  execution  of  the  note,  a  mortgage  given  to 
secure  the  debt  is  valid  though  the  note  is  void  for  want  of  a  revenue  stamp. ^* 

Execution. — Noncompliance  with  conditions  essential  to  entitle  the  instrument 
to  record  does  not  render  it  void.^'^  A  defectively  executed  mortgage  may  be  rati- 
fied.^'' A  mortgagor  may  be  estopped  to  deny  ratification  of  a  defectively  executed 
mortgage.^'  The  signature^*  must  be  genuine.^^  A  mortgage  on  the  homestead 
must  be  joined  in  by  the  wife."^    Delivery  is  essential,^'  acknowledgment"^  is  not."" 


gag-ee.     Parsons    v.    Crocker    [Iowa]    105    N. 
W.    162. 

8.  Cummings  v.  Consolidated  Mineral 
Water   Co.    [R.   I.]    61   A.    353. 

9,  10.  Pickett  V.  Gleed  [Tex.  Civ.  App.] 
86  S.  W.  946. 

11.  Corporation  held  to  be  the  beneficiary 
of  a  trust  deed  in  which  its  secretary  and 
treasurer  was  named  as  beneficiary.  Collier 
V.  Alexander  [Ala.]  38  So.  244.  That  a  deed 
rlins  to  the  manager  of  a  corporation  in- 
stead of  to  the  corporation  itself  does  not 
impair  its  validity  as  a  mortgage  in  the 
corporation's  favor.  Anglo-Californian  Bank 
V.    Cerf     [Cal.]    81    P.    1077. 

13.  "Where  it  was  made  to  a  partnership 
without  the  Individual  names  of  the  part- 
ners. Carpenter  v.  Zarbuck  [Ark.]  86  S.  W. 
299. 

13.  See  4  C.  L.  679.  See,  also,  Deeds  of 
Conveyance,  for  fuller  treatment.  5  C.  L. 
964. 

14.  Description  in  a  trust  deed  held  suffi- 
cient. Scott  V.  Gordon  [Mo.  App.]  83  S. 
W.  650.  "72  acres  situated  near  Hamlin, 
the  same  bought  of  Land  Company,  also 
twelve  and  one  half  acres  also  situated 
near  Hamlin  and  the  same  conveyed  to  B.  F. 
Curry  by  James  F.  Carroll  Jr."  and  like 
description  of  two  other  tracts,  held  a  suffi- 
cient description.  Holley's  Bx'r  v..  Curry 
[W.  Va,]    51  S.  B.  135. 

15.  See  4  C.  L.  679;  see,  also,  Contracts, 
5  C.   L.   679. 

16.  Extension  of  time  for  payment  of  a 
debt  is  sufficient.  First  State  Bank  v.  Sibley 
County  Bank  [Minn.]  105  N.  W.  485.  A 
mortgage  to  secure  aji  overdue  debt  of  a 
third  person  is  based  on  a  sufficient  consid- 
eration. Perkins  v.  Trinity  Realty  Co.  [N. 
J.  Eq.]  61  A.  167.  A  note  and  mortgage  are 
presumed  to  rest  on  a  sufficient  consider- 
ation.    First  Nat.   Bank  v.   Bennett,    215   111. 


398,  74  N.  B.  405.  Evidence  sufficient  to 
show  that  the  consideration  for  a  mortgage 
was  advanced  by  the  mortgagee  and  not  by 
a  firm  composed  of  the  mortgagee  and  mort- 
gagor. Hubbard  v.  Mulligan  [Colo.]  82  P. 
783.  Evidence  sufficient  to  show  that  a 
mortgage  was  based  on  a  sufficient  consid- 
eration. Dodsworth  v.  Sullivan  [Minn.]  103 
N.   W.  719. 

Evidence  sufficient  to  show  that  a  bond 
and  mortgage  were  executed  without  con- 
sideration. First  Nat.  Bank  v.  Robinson, 
105  App.  Div.  193,  94  N.  T.  S.  767.  Evidence 
held  to  show  that  a  note  and  mortgage  were 
executed  without  consideration  and  should 
be  canceled.  Campbell  v.  Miller  [Neb.]  103 
N.   W.   434. 

17.  Compounding  a  felony.  Corbett  v. 
Clute,  137  N.  C.  546,  50  S.  E.  216.  That  the 
consideration  was  to  stop  a  threatened 
criminal  prosecution  is  no  defense  unless  an 
agreement  not  to  prosecute  if  the  mortgage 
was  given  is  shown.  Moyer  v.  Dodson,  212 
Pa.   344,    61   A  937. 

18,  19.  Conradt  V.  Lepper  [Wyo.]  81  P. 
307. 

20.  Morris  v.  Linton  [Neb.]  104  N.  W.  927. 

21.  Rev.  St.  1899,  ,§  2741,  amended  by  Sess. 
Laws  1905,  p.  20,  c.  24,  requiring  mortgages 
to  be  executed  in  the  presence  of  one  wit- 
ness, does  not  affect  the  validity  of  an  un- 
witnessed mortgage  as  between  the  parties. 
Conradt  v.  Lepper  [Wyo.]  81  P.  307.  Such 
act  is  only  necessary  to  entitle  the  instru- 
ment to  be  recorded.     Id. 

as.  The  act  of  a  scrivener  in  filing  in  and 
delivering  an  executed  blank  mortgage  is 
ratified  and  confirmed  where  the  mortgagor 
subsequently  and  with  full  knowledge  of 
the  fact  executed  and  delivered  a  confirma- 
tory mortgage.  Carr  v.  McColgan  [Md.]  60 
A.    606. 

23.     As   where   he   accepts   the   benefits   of 
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Recordation.^" — ^A  mortgage  is  a  conveyance  within  the  recording  statutes/^ 
but  as  a  general  rule  recordation  is  not  necessary  as  between  the  parties  nor  as  to 
third  persons  with  actual  notice/^  but  only  to  preserve  the  rights  of  the  mortgagee 
as  against  subsequent  bona  fide  purchasers.'^  In  some  states  it  is  provided  by 
statute  that  a  mortgage  must  be  recorded.'*  The  rule  requiring  mortgages  to  be 
recorded  within  a  certain  period  cannot  be  evaded  by  mere  subterfuge.'"  An  abso- 
lute deed  intended  as  a  mortgage  is  properly  recorded  in  the  book  provided  for  the 
record  of  deeds.'° 

§  3.  Absolute  deed  as  mortgage.^'' — An  absolute  deed,  intended  by  both  pax- 
ties  as  security  for  a  debt,  is  a  mortgage'*  and  does  not  pass  the  legal  title.'"  It 
must  have  been  intended  as  a  mortgage  at  its  inception,*"  and  tlie  relation  of  debtor 
and  creditor  must  exist  between  the  parties.*^  A  deed  may  be  made  to  secure  pres- 
ent indebtedness  and  future  advances,  though  no  fixed  sum  is  mentioned.*^  Whether 
a  deed  was  intended  as  a  mortgage  must  be  determined  from  all  the  circumstances.*' 

Mortgage  or  conditional  sale.** — If  the  nature  of  the  transaction  is  doubtful, 
a  mortgage  will  be  favored  in  construction;*"  but  there  must  be  an  intention  to 


the  loan,  pays  Interest  thereon,  asks  in- 
dulgences and  participates  in  the  mortgage 
sale  without  suggesting  a  defect  in  the 
mortgage.  Carr  v.  McColgan  [Md.]  60  A. 
606. 

24.  See  4  C.  L.  680. 

25.  Evidence  insufficient  to  show  that  the 
mortgagor's  signature  was  a  forgery.  Ben- 
nett V.   Edgar,   93  N.  T.  S.  203. 

2G.  Bates  v.  Frazier,  27  Ky.  L.  R.  576,  85 
S.   W.    757. 

27.  Evidence  sufficient  to  show  a  delivery. 
Dodsworth  v.  Sullivan  [Minn.]  103  N.  W.  719; 
Firth  Co.  v.  South  Carolina  Loan  &  Trust  Co. 
[C.  C.  A.]  122  F.  569.  Payment  of  a  por- 
tion of  the  debt  is  an  acknowledgment  of 
the  delivery  of  the  mortgage.  Moyer  v. 
Dodson,  212  Pa.    344,  61  A.   937. 

28.  See  4  C.  lu  680;  see,  also.  Acknowledg- 
ments, 5  C.  L.  29. 

29.  As  between  '  le  parties  a  mortgage  Is 
good  without  ac'.nowledgment.  Lynch  v. 
Cade   [Wash.]   83  P.  118. 

30.  See  4  g.  L.  680.     See,  also.  Notice  and 
4   C.  L.   829. 

\r.  Woolverton  [Mont.]  81  P.  4. 
prust  Co.  v.  Baird,   212  Pa.  41, 

'the  rule  that  a  mortgage  cre- 
ates a  lien  only  and  not  an  estate,  a  mort- 
gagee who  does  not  record  a  purchase- 
money  mortgage  until  after  the  mortgagor 
becomes  bankrupt  has  no  priority  over  gen- 
eral creditors.     In  re  Lukens,   138  P.   188. 

34.  Rev.  Code  Civ.  Proc.  §  637  expressly 
provides  that  a  mortgage  and  its  assign- 
ment must  be  recorded  to  entitle  the  mort- 
gagee or  assignee  to  foreclose.  Langmaack 
V.  Keith    [S.   D.]   103  N.  W.   210. 

35.  Not  by  a  renewal  of  the  mortgage 
every   45    days.     In   re   Noel,    137    F'.    694. 

38.  Merchants'  State  Bank  v.  Tufts  [N. 
D.]    103  N.   W.  760. 

37.  See  4  C.  L.  682. 

38.  Where  it  clearly  appears  that  a  deed 
was  made  to  secure  a  loan,  it  will  be  treated 
as  a  mortgage  regardless  of  the  form  of  the 
contract.  Garvin's  Adm'x  v.  Vincent,  27  Ky. 
L.  R.  1076,  87  S.  W.  804.  Where  one  executes 
a  mortgage  and  at  the  same  time  and  as 
part   of  the   same  transaction  a   deed  to  be 


placed  in  escrow  and  delivered  on  default 
in  payment  of  the  debt,  such  deed  is  a 
mortgage.  Plummer  v.  Use  [Wash.]  82  P. 
1009. 

39.  Absolute  deeds  intended  as  mortgages 
create  only  a  lien,  not  an  estate.  Anglo- 
Californian  Bank  v.  Cerf  [Cal.]  81  P.  1077. 
Persons  with  notice  claiming  through  the 
grantee  acquire  no  rights  as  against  the 
mortgagor.  De  Leonis  v.  Hammel  [Cal. 
App.]    82  P.    349. 

40.  Subsequent  transactions  are  impor- 
tant only  as  authorizing  inferences  of  the 
intention  at  the  time.  Wilson  v.  Terry  [N. 
J.  Eq.]  62  A.  310.  Admissions  by  the  grantee 
made  subsequent  to  the  execution  of  the 
deed  must  be  very  clear  and  convincing.  Id. 
The  intention  of  the  parties  is  the  control- 
ling consideration.  James  v.  Mallory  [Ark.] 
89  S.  W.  472.  Evidence  of  the  intention  with 
which  the  grantee  received  the  property  is 
admissible.  Laub  v.  Romans  [Iowa]  105  N. 
W.  102. 

41.  It  must  appear  that  the  relation  of 
debtor  and  creditor  existed.  Rankin  v. 
Rankin,  111  III.  App.  403.  The  test  is,  does 
the  relation  of  debtor  and  creditor  exist? 
Samuelson  v.  Mickey  [Neb.]  103  N.  W.  671. 
The  principal  test  is  whether  the  relation 
of  debt6r  and  creditor  existed  after  the 
transaction.  Plummer  v.  Use  [Wash.]  82 
P.  1009. 

42.  Merchants'  State  Bank  v.  Tufts  [N. 
D.]   103  N.  W.  760. 

43.  Where  on  maturity  of  a  mortgage  tlie 
mortgagor  executed  a  deed  to  the  mortgagee 
and  at  the  same  time  a  contract  was  ex- 
ecuted reciting  that  the  deed  was  intended 
as  better  security  and  that  on  payment  of 
the  deed  the  land  should  be  reconveyed  but 
the  grantee  went  into  possession,  made  im- 
provements, paid  taxes  and  interest  for  more 
than  seven  years  and  the  grantor  did  not 
pay  Interest  on  the  debt  or  taxes,  the  deed 
was  held  an  absolute  one.  Hesser  v.  Brown 
[Wash.]  82  P.  934.  The  intention  of  the 
parties  gathered  from  all  the  surrounding 
circumstances  is  the  test.  Miller  v.  Miller 
[Md.]    61  A.  210. 

44.  See    4    C.    L.    683. 

45.  Where  it   is   doubtful  whether  a  con- 
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create  a  mortgage  and  not  a  deed,*^  and  the  relation  of  debtor  and  creditor  must 
exist." 

Once  a  mortgage  always  a  mortgage.*^ — A  mortgage  cannot  be  rendered  any- 
thing else  by  contemporaneous  agreement/'  and  in  order  to  sustain  a  transaction  by 
which  the  equity  of  redemption  is  cut  ofE  it  must  be  fair  and  free  from  imposition 
practiced  by  the  mortgagee."" 

The  p-oceeding  to  estalltsh  a  mortgage  is  equitable/'^  but  can  be  maintained 
only  in  courts  of  general  jurisdiction."^  Equity  may  declare  a  deed  absolute  a 
mortgage/'  even  though  the  mortgagor  did  not  at  the  time  have  title  to  the  land, 
and  the  title  when  acquired  was  put  in  the  name  of  a  third  person/*  and  may  ascer- 
tain the  obligation  it  was  intended  to  secure  if  it  is  not  described  in  the  deed/' 
even  though  the  manner  of  creating  a  mortgage  is  prescribed  by  statute. "°  The 
grantee  in  an  absolute  deed  intended  as  a  mortgage  who  quitclaims  to  the  grantor 
and  retains  a  vendor's  lien  is  not  estopped  by  foreclosing  the  lien  to  assert  that  the 
transaction  was  only  a  mortgage.'^  The  nature  of  the  instrument  is  the  only  issue 
in  such  a  proceeding."*     Two  parties  having  the  same  interest  in  having  a  deed  de- 


veyance  and  contract  -for  resale  Tvas  a  mort- 
gage or  conditional  sale,  a  mortgage  "will  be 
favored  in  construction.  Rankin  v.  Rankin, 
111  111.  App.  403.  Where  a  creditor  re- 
fused to  make  further  loans  unless  his  debt- 
or made  him  a  deed  but  stated  that  all  he 
wanted  was  his  money  and  would  reconvey 
on  payment  of  the  debt,  the  transaction 
amounted  to  a  mortgage.  Gerson  v.  Davis 
[Ala.]  39  So.  198.  Transaction  by  which 
one  took  title  under  an  agreement  to  re- 
convey  on  payment  of  the  debt  held  a  mort- 
gage.    Sheffield   v.    Day    [Ky.]    90   S.   W.    545. 

46.  A  transaction  by  which  one  who  re- 
fused to  take  a  mortgage  takes  absolute 
title  and  gives  a  bond  for  reconveyance  upon 
terms  and  conditions  set  forth  is  not  a 
mortgage.  Conner  v.  Clapp,  37  "Wash.  299, 
79  P.  929.  Where  a  deed  was  intended  as 
a  conveyance  of  the  fee  In  satisfaction  of 
a  pre-existing  debt,  a  contemporaneous 
agreement  for  an  immediate  resale  on  credit 
for  the  amount  of  the  debt  does  not  show 
the  deed  to  be  a  mortgage.  Hays  v.  Emer- 
son [Ark.]  87  S.  W.  1027.  A  quit-claim  deed 
by  a  mortgagor  and  a  contract  by  the  mort- 
gagee to  reconvey  on  payment  of  the  debt 
do  not  constitute  an  equitable  mortgage. 
Bailey  v.  St.  Liouis  Union  Trust  Co.,  188  Mo. 
483,  87  S.  W.  1003.  Where  one  purchases 
land  for  another  and  takes  title  In  his  own 
name,  agreeing  to  convey  on  payment  of  the 
purchase  price,  the  transaction  does  not 
constitute  a  mortgage.  Kean  v.  Dandrum 
[S.    C]    52  S.  E.   421. 

47.  A  transaction  by  which  a  mortgagee 
in  an  overdue  mortgage  of  premises  of  less 
value  than  the  debt  takes  an  absolute  deed 
and  cancels  the  debt  but  agrees  to  reconvey 
on  payment  of  the  debt,  accrued  taxes  and 
Interest  within  three  years  is  not  a  mort- 
gage. Dabney  v.  Smith,  38  Wash.  40,  80  P. 
199.  An  absolute  deed  given  in  partial  sat- 
isfaction of  a  debt  and  a  contemporaneous 
parol  agreement  that  notes  given  for  the 
balance  should  be  canceled  if  the  property 
enhanced  in  value  to  a  certain  extent  within 
a  given  time,  does  not  constitute  a  mort- 
gage.    Pearson  v.  Dancy  [Ala.]   39  So.  474. 

48.  See  4  C.  L.  683.  A  provision  in  a 
consent  decree  constituting  a  mortgage  that 


defendant  shall  stand  debarred  absolutely 
does  not  amount  to  a  strict  foreclosure. 
Bunn  V.   Braswell    [N.  C]    51  S.   E.   927. 

49.  A  mortgage  cannot  be  made  anything 
else  by  agreement  of  the  parties  made  at 
the  time  of  the  execution  of  the  deed.  Plum- 
mer  v.   Use    [Wash.]    82   P.   1009. 

50.  Day  v.  Davis   [Md.]    61  A.  576. 

51.  See  4  C.  L.  684.  A  reconveyance  of 
property  held  under  an  absolute  deed  in- 
tended as  a  mortgage  will  not  be  decreed 
until  all  sums  secured  have  been  paid  or 
tendered.  Merchants  State  Bank  v.  Tufts 
[N.  D.]  103  N.  W.  760.  A  suit  to  have  a 
deed  declared  a  mortgage  Is  not  barred  by 
laches  in  10  years.  Gerson  v.  Davis  [Ala.] 
39  So  198.  Code  Civ.  Proc.  §  338,  subd.  4, 
requiring  action  for  relief  on  the  ground  of 
fraud  to  be  brought  within  3  years,  does 
not  apply  to  an  action  to  quiet  title  against 
a  deed  intended  as  a  mortgage.  DeLeonis 
V.  Hammel  [Cal.  App.]   82  P.  349. 

52.  The  county  and  probate  courts  have 
not  jurisdiction  to  declare  a  deed  to  be  a 
mortgage.     Rook  v.   Rook,   111   111.   App.   398. 

53.  Hurd  v.  Chase  [Me.]  62  A.  660.  An 
absolute  deed  may  be  shown  to  be  a  mort- 
gage to  secure  future  advances  and  the  per- 
formance of  contractual  obligations.  Stitt 
V.  Rat  Portage  Lumber  Co.  [Minn.]  104  N.  W. 
561. 

54.  Stitt  V.  Rat  Portage  Lumber  Co. 
[Minn.]    104    N.   W.    561. 

55.  Hurd  v.  Chase  [Me.]   62  A.  660. 

5«.  Civ.  Code,  §  2922,  providing  that  a 
mortgage  can  only  be  created  by  a  writing 
executed  with  the  formality  required  in  case 
of  deeds,  does  not  prevent  an  absolute  deed 
being  declared  a  mortgage.  Anglo-Califor- 
nian  Baijk  v.  Cerf  [Cal.]  81  P.  1077.  The  in- 
debtedness intended  to  be  secured  may  also 
be   shown.     Id. 

."57.     James  v.  Mallory  [Ark.]   89  S.  W.  472. 

58.  Allegations  in  respect  to  usury  in  a 
bill  to  have  a  deed  declared  a  mortgage  are 
immaterial.  Gerson  v.  Davis  [Ala.]  39  So. 
198.  In  a  suit  to  have  a  deed  declared  a 
mortgage,  where  the  defendant  asserts  also 
a  tax  title,  the  plaintiff  is  not  required  to 
allege  and  prove  payment  or  tender  of  the 
taxes    as    required    by    statute    where    it    Is 
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clared  a  mortgage,  who  own  the  land  Jointly-  and  are  liable  for  the  debt  the  deed 
was  given  to  secure,  may  join  in  a  suit  to  have  it  declared  a  mortgage^"  and  a  hus- 
band who  executed  a  deed  intended  as  a  mortgage  and  thereafter  conveyed  the  prop- 
erty to  his  wife  is  a  necessary  party  to  a  suit  to  have  such  deed  declared  a  mort- 
gage.'" _ 

Evidence.''^ — One  who  asserts  an  absolute  deed  to  be  a  mortgage  has  the  burden 
of  proving  it.'''  The  evidence  must  be  clear,  satisfactory  and  convincing."*  As 
a  general  rule  the  fact  may  be  established  by  parol  evidence;"*  but  in  Pennsylvania, 
by  statute,  there  must  be  a  written  defeasance"'  recorded  within  sixty  days  from 
date."" 

§  4.  Equitable  mortgages.'^'' — An  equitable  mortgage  is  a  transaction  to  which 
equity  attaches  the  character  of  a  mortgage."*    An  equitable  mortgage  results  where 


sought  to  enjoin  collection  or  sale  of  prop- 
erty for  taxes.  Shepard  v.  Vincent,  38 
"Wash.  493,  80   P.  777. 

5».     Gerson   v.   Davis    [Ala.]    39    So.    198. 

60.  Marbury  Lumber  Co.  v.  Posey  [Ala.] 
38  So.  242. 

61.  See    3    C.   L.    684. 

62.  Hays  V.  Emerson  [Ark.]  87  S.  W.  1027. 

63.  Rankin  v.  Rankin,  111  III.  App.  403; 
Hurd  V.  Chase  [Me.]  62  A.  660;  Stitt  v.  Rat 
Portage  Lumber  Co.  [Minn.]  104  N.  W.  561. 
An  absolute  deed  will  not  be  declared  a 
"mortgrage  upon  "mere  conjecture,  however 
reasonable,  or  upon  unsubstantial  evidence, 
"however  suggestive.  Minneapolis  Thresh- 
ing Mach.  Co.  v.  Jones  [Minn.]  103  N.  W. 
1017. 

Evidence  Insufflcleiit  to  show  that  a  deed 
from  husband  to  wife  was  intended  as  a 
mortgage.  "Wilson  v.  Terry  [N.  J.  Eq.]  62  A. 
310.  To  show  that  a  deed  was  intended  as 
a  mortgage.  Steele  v.  Steele,  112  111.  App. 
409;  Miller  v.  Miller  [Md.]  61  A.  211;  Sam- 
uelson  V.  Mickey  [Neb.]  103  N.  "W.  671; 
Tlankin  v.  Rankin,  216  111.  132,  74  N.  E.  763; 
To  show  that  the  relation  of  mortgagor  and 
mortgagee  existed.  Allen  v.  Ellis  [Wis.] 
104  N.  W.   739. 

ISvIdence  sufllclent  to  show  that  a  deed 
Tvas  intended  as  a  mortgage.  Day  v.  Davis 
[Md.]  61  A.  576;  McCorkle  v.  Richards,  112 
111.  App.  495;  Hoskins  v.  Hoskins,  27  Ky. 
X,.  R.  980,  87  S.  "W.  320.  To  show  that  an 
assignment  of  rights  under  a  contract  for 
the  purchase  of  land  was  for  the  purpose  of 
security.  Laub  v.  Romans  [Iowa]  105  N.  W, 
102.  Conflicting  evidence  as  to  whether  a 
deed  was  given  as  security  held  to  raise  a 
queatlan  for  the  Jury.  Tappen  v.  Eshelman, 
164  Ind.  338,  73  N.  B.  688. 

64.  Miller  v.  Miller  [Md.]  61  A.  211.  Parol 
evidence  is  admissible  notwithstanding  the 
statute  of  frauds.  Stitt  v.  Rat  Portage  Dum- 
"ber  Co.   [Minn.]    104  N.  W.  561. 

65.  Sterck  v.  GermantO"wn  Homestead  Co., 
27  Pa.  Super.  Ct.  336;  Bank  of  Commerce  v. 
Peace,    27    Pa.    Super.    Ct.    643. 

66.  Safe  Deposit  &  Title  Guaranty  Co.  v. 
Xiinton    [Pa.]    62  A.  566. 

67.  See    4    C.    L.    685. 

68.  An  assignment  by  a  vendor  of  an  execu- 
tory contract  of  sale  as  security  for  the  pay- 
ment of  a  debt  due  the  assignee  amounts  to 
a  mortgage  on  the  assignee's  interest  to  the 
extent  of  the  purchase  price  unpaid.  Lamm 
V.  Armstrong  [Minn.]  104  N.  W.  304.  A  con- 
tract   whereby   money   advanced   was    to   be 


used  in  buying  land  to  be  taken  in  the  name 
of  a  third  person  as  security  for  the  repay- 
ment of  the  price  and  other  advances,  held 
an  equitable  mortgage.  Stitt  v.  Rat  Portage 
Lumber  Co.  [Minn.]  104  N.  W.  561.  Where 
land  was  contracted  to  be  conveyed  under 
an  oral  agreement  that  if  the  vendee  paid 
the  amount  of  his  note  to  the  bank  from 
which  he  borrowed  the  money  to  pay  for 
the  land  the  deed  was  to  run  to  him,  other- 
wise to  the  bank,  the  bank  has  a  lien  on  the 
premises.  Beer  v.  Wisner  [Neb.]  104  N.  W. 
757.  A  consent  judgment  that  defendant 
"has  an  equity  to  redeem"  and  on  failure 
to  do  so  shall  stand  debarred  establishes  the 
relation  of  mortgagor  and  mortgagee.  Bunn 
V.  Braswell  [N.  C]  51  S.  E.  927.  A  lien  re- 
served in  a  conveyance  to  secure  payment 
of  a  balance  may  be  treated  as  a  mortgage. 
Conveyance  of  irrigation  works.  Almeria 
Irr.  Canal  Co.  v.  Tzschuck  Canal  Co.,  67  Neb. 
290,  93  N.  W.  174.  Purchaser  for  debtor  at 
judicial  sale  held  entitled  to  retain  posses- 
sion where  debtor  practiced  fraud  in  procur- 
ing him  to  purchase.  Cupp  v.  Lester  [Va.] 
51   S.   E.   840. 

NOTE.  Agreements  for  security  (equit- 
able mortgnses):  In  equity,  any  agreement 
in  writing,  made  upon  a  valid  consideration, 
however  informal,  by  which  an  intention  is 
shown  that  certain  land  shall  be  a  security 
for  the  payment  of  money,  creates  an  equit- 
able lien  upon  that  land.  3  Pomeroy,  Eq. 
Jur.  §  1237;  Walker  v.  Brown,  165  U.  S.  654, 
41  Law.  Ed.  865;  Ketchum  v.  St.  Louis,  101 
,U.  S.  306,  25  Law.  Ed.  999;  Donald  v.  Hewitt, 
33  Ala.  534,  73  Am.  Dec.  431;  Bell  v.  Pelt, 
51  Ark.  433,  14  Am.  St.  Rep.  57,  4  L.  R.  A. 
247;  Love  v.  Sierra  Nevada  Lake  Water  & 
Min.  Co..  32  Cal.  639,  91  Am.  Dec.  602;  Cot- 
terell  v.  Long,  20  Ohio,  464;  Pinch  v.  Anthony, 
8  Allen  [Mass.]  536;  Cummings  v.  Jack- 
son, 55  N.  J.  Eq.  805;  Wayt  v.  Carwithen.  21 
W.  "Va.  516.  See  Perry  v.  Missions  of  Prot- 
estant Episcopal  Church,  102  N.  Y.  99,  Kirch- 
■wey's  Cas.  135.  To  such  an  agreement  the 
term  "equitable  mortgage"  is  frequently  ap- 
plied, the  instrument  being,  for  most  pur- 
poses, at  least,  equivalent  to  a  regular 
mortgage  in  the  view  of  a  court  of  equity, 
though  utterly  null  and  void  at  law.  Ac- 
cordingly, one  may  create  an  equitable  lien 
on  land  by  an  agreement  in  terms  pledging 
or  giving  a  lien  on  the  land  (Chase  v.  Peck, 
21  N.  Y.  581),  and  may,  by  a  mere  indorse- 
ment on  a  note  to  the  effect  that  it  is  a 
charge  on  land,  make  it  such  in  legal  effect 
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one  refuses  to  execute  a  mortgage  pursuant  to  his  agreement  to  do  so/'  or  where 


(Peckham  v.  Haddock,  36  111.  38).  So,  a 
po"wer  of  attorney  authorizing  one  to  collect 
the  rents  of  land  belonging  to  the  donor  of 
the  power,  and  to  apply  them  on  a  debt, 
or  for  other  specific  purposes,  has  been  re- 
garded as  creating  an  equitable  lien  on  the 
land  (Joseph  Smith  Co.  v.  McGuinness,  14  R. 
I.  59;  Spooner  v.  Sandilands,  1  Tounge  &  C. 
390;  Cradock  v.  Scottish  Provident  Institu- 
tion, 63  Law  J.  Ch.  15;  Abbott  v.  Stratten,  3 
Jones  &  L.  603).  A  power  to  sell  land  and 
apply  the  proceeds  on  a  debt  has  also  been 
regarded  as  creating  such  a  lien  (American 
Loan  &  Trust  Co.  v.  Billings,  68  Minn.  187), 
as  has  an  agreement  that  a  certain  debt 
shall  be  paid  out  of  the  price  to  be  paid  for 
certain  land  (Johnson  v.  Johnson,  40  Md. 
189;  Pinch  v.  Anthony,  8  Allen   [Mass.]    536). 

An  assignment,  for  purposes  of  security, 
by  a  vendee  of  land,  of  his  contract  rights 
in  the  land,  is  regarded  as  creating  a  lien 
on  the  land,  or,  rather,  on  his  equitable  in- 
terest in  the  land.  Hays  v.  Hall,  4  Port. 
[Ala.]  374,  30  Am.  Deo.  530;  Gamble  v.  Ross, 
88  Mich.  315;  Russell's  Appeal,  15  Pa.  319; 
Hackett  v.  Watts,  138  Mo.  502.  Likewise, 
when  one  who  furnishes  the  money  for  the 
purchase  of  land  by  another,  by  agreement 
with  the  latter,  takes  the  title  from  the 
vendor,  to  hold  until  his  advance  is  repaid, 
he  has  an  equitable  lien  to  secure  such 
repayment.  Union  Mut.  Life  Ins.  Co.  v.  Slee, 
123  III.  57;  Dryden  v.  Hanway,  31  Md.  254; 
Barnett  v.  Nelson,  46  Iowa,  495. 

An  agreement  to  give  a  mortgage  on  land 
is  also  regarded  in  equity  as  creating  a 
lien  on  the  land,  on  the  principle  that  equity 
regards  that  as  done  which  ought  to  be 
done.  Bridgeport  Electric  &  Ice  Co.  v.  Mead- 
er  [C.  C.  A.]  72  P.  115;  Sprague  v.  Cochran, 
144  N.  T.  104;  In  re  Petition  of  Howe,  1 
Paige  [N.  T.]  125,  19  Am.  Dec.  395;  Reming- 
ton V.  Higgins,  54  Cal.  620;  Carter  v.  Holman, 
60  Mo.   498. 

The  term  "'equitable  mortgage"  might  well 
be  restricted  to  these  cases  of  equitable 
liens  arising  from  a  contract  to  make  a 
legal  mortgage,  since  in  such  a  case  there 
is  a  right  to  have  the  contract  specifically 
performed  by  the  execution  of  a  legal  mort- 
gage, in  which  respect  this  class  of  equit- 
able liens  differs  from  the  other  classes  de- 
scribed in  this  note.  Marshall  v.  Shrews-_ 
bury,  10  Ch.  App.  250,  254;  Matthews  v.  Good-* 
day,  31  Law  J.  Ch.  282.  In  this  country, 
however,  where  a  legal  mortgage  is  fore- 
closed usually  by  sale,  and  not  by  a  decree 
of  strict  foreclosure,  there  would  be  no 
great  advantage  in  exchanging  such  an  equi- 
table lien  for  a  legal  mortgage. 

An  important  application  of  the  principle 
that  equity  will  carry  out  the  intention  to 
give  a  security  is  seen  in  the  case  of  an 
instrument  intended  as  a  valid  and  legal 
mortgage,  which  though  insufficient  as  such, 
owing  to  some  defect  of  form  or  execution, 
will,  in  equity,  be  regarded  as  creating  a 
lien  or  "equitable  mortgage."  Burgh  v. 
Francis,  Finch,  28,  Kirchwey's  Cas.  24;  Love 
V.  Sierra  Nevada  Lake  Water  &  Min.  Co.,  32 
Cal.  639,  91  Am.  Dec.  602;  Peers  v.  McLaugh- 
lin, 88  Cal.  294,  22  Am.  St.  Rep.  306;  Price 
V.  McDonald,  1  Md.  414,  54  Am.  Dec.  657; 
McQuie  v.   Peay,   58   Mo.   58;   Gale  v.   Morris, 


30  N.  J.  Eq.  285;  Sprague  v.  Cochran,  144 
N.  T.  104;  Bank  of  Muskingum  v.  Carpenter's 
Adm'rs,  7  Ohio,  21,  28  Am.  Deo.  616;  Delaire 
v.  Keenan,  3  Desaus.  [S.  C]  74,  4  Am.  Dec. 
604.  Such  a  case  arises  when  the  mortgage 
is  without  the  proper  seal  (Sanders  v.  Mc- 
Donald, 63  Md.  503;  Bullock  v.  Whipp,  15 
R.  I.  195;  McClurg  v.  Phillips,  49  Mo.  315), 
or  is  not  witnessed  as  required  by  the 
statute    (Moore   v.   Thomas,    1   Or.    201). 

In  order  that  an  equitable  lien  be  thus 
created  on  land  by  agreement,  it  is  neces- 
sary that  the  land  itself  be  specified  in  the 
instrument  creating  the  lien  (Mornington  v. 
Keane,  2  De  Gex  &  J.  292;  Borden  v.  Croak, 
131  111.  68,  19  Am.  St.  Rep.  23;  Adams  v. 
Johnson,  41  Miss.  258;  Lee  v.  Cole,  17  Or. 
559),  and  that  the  intention  clearly  appeal' 
that  the  land  is  to  be  security  for  the  per- 
formance  of   the   obligation. 

Deposit  of  title  deeds:  In  England  it  is 
a  well-established  doctrine  that  if  the  title 
deeds  to  land  are  deposited  by  a  debtor 
with  his  creditor,  such  deposit  is  evidence 
of  an  agreement  to  create  a  charge  on  the 
land,  which  equity  will  enforce.  Story,  Eq. 
Jur.  §  1020;  Russel  v.  Russel,  1  Brown  Ch. 
269,  1  White  &  T.  Lead.  Cas.  Eq.  931,  Kirch- 
wey's Cas.  110.  The  deposit  of  the  deeds 
does  not  itself  create  a  charge,  but  is  merely 
evidence,  with  other  circumstances,  of  an 
intention  to  create  one.  Norris  v.  Wilkin- 
son, 12  Ves.  192;  Chapman  v.  Chapman,  13 
Beav.  308;  Ashburner,  Mortgages,  26.  Con- 
sequently, a  deposit  merely  to  enable  the 
lender  to  prepare  a  regular  mortgage  is 
not  sufficient  to  create  a  lien  (Norris  v.  Wil- 
kinson, 12  Ves.  192;  Lloyd  v.  Attwood,  3 
De  Gex  &  J.  614,  651;  Hutzler  v.  Philips,  26 
S.  C.  136,  4  Am.  St.  Rep.  687),  and  is  regard- 
ed as  a  part  performance  taking  the  agree- 
ment out  of  the  Statute  of  Frauds  (Russel 
V.  Russel,  1  Brown  Ch.  269,  Kirchwey's  Cas. 
110). 

A  lien  of  this  character  has  been  recog- 
nized in  a  number  of  judicial  opinions  in 
this  country,  usually,  however,  in  cases  not 
directly  involving  the  validity  of  such  a 
lien.  Richards  v.  Leaming,  27  111.  431;  Hall 
V.  MoDuff,  24  Me.  311;  Gale's  Bx'rs  v.  Mor- 
ris, 29  N.  J.  Eq.  224;  Rockwell  v.  Hobby,  2 
Sandf.  Ch.  [N.  Y.]  9;  Chase  v.  Peck,  21  N.  T. 
584,  Kirchwey's  Cas.,  124;  Carpenter  v.  Black 
Hawk  Gold  Min.  Co.,  65  N.  Y.  43,  61;  Hackett  v. 
Reynolds,  4  R.  I.  512;  Hutzler  v.  Phillips,  26 
S.  C.  137,  4  Am.  St.  Rep.  687;  Jarvis  v.  Butch- 
er, 16  Wis.  307.  In  others,  such  a  deposit  is 
not  regarded  as  creating  a  lien,  on  the 
ground  that  the  contrary  view  is  inconsis- 
tent with  the  system  of  conveyancing  and 
registration  in  force  in  this  country,  and 
also  involves  a  violation  of  the  Statute  of 
Frauds.  Lehman  v.  Collins,  69  Ala.  127; 
Vanmeter  v.  McPaddin,  8  B.  Mon.  [Ky.]  437; 
Gardner  v.  McClure,  6  Minn.  250  (Gil.  167); 
Hackett  v.  Watts,  138  Mo.  502;  Bloomfleld 
State  Bank  v.  Miller,  55  Neb.  243;  Shitz  v. 
Diffenbach,  3  Pa.  233;  Meador  v.  Meador,  3 
Heisk.    [Tenn.]    562. 

It  would  seem  that,  as  between  the  orig- 
inal parties,  and  as  against  purchasers  with 
notice,  the  only  possible  objection  to  an 
agreement  for  a  lien  evidenced  by  such  a 
deposit   of  title   deeds   lies   in   the   fact   that 
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a  mortgage  is  not  executed  in  the  manner  prescribed  by  law/"  but  not  from  an 
agreement  to  execute  an  agricultural  lien.'^ 

§  5.  Nature  and  incidents  of  trust  deeds  as  mortgages^' — A  deed  of  trust 
passes  the  legal  title,"  but  the  refusal  or  disability  of  a  trustee  to  perform  his  trust 
is  equivalent  in  equity  to  a' renunciation  of  it.'*  In  those  states  wherein  trustees 
and  beneficiaries  are  treated  as  bona  fide  purchasers  for  value,'"  they  take 
free  from  all  prior  secret  liens  and  equities  and  all  subsequent  alienations  of- 
and  incumbrances  on  the  trust  property.'"  In  Alabama  a  married  woman  may 
with  the  consent  of  her  husband  execute  a  trust  deed  of  her  property  to  secure 
her  debts."  The  beneficiary  is  not  affected  by  a  subsequent  agreement,  made 
without  his  knowledge,  by  his  grantor  with  the  grantee  in  a  second  trust 
deed  to  protect  the  latter's  interest.'^  A  provision  for  the  appointment  of  a 
substitute  trustee  in  case  of  absence  of  the  original  trustee  or  his  refusing  to  act 
justifies  such  appointment  in  case  of  absence'"  without  request  on  the  original  to 
execute  his  trust.*"  Authority  to  appoint  a  substitute  trustee  cannot  be  delegated.''^ 
An  instrument  executed  by  a  corporation  substituting  a  trustee  need  not  be  under 
the  corporate  seal.^^ 

Powers  and  duties  of  the  trustee.^^ — A  trustee  is  the  mere  agent  of  the  parties 
to  carry  into  effect  the  contract  between  them,**  and  has  no  powers  except  those 
specifically  conferred  by  the  deed.*° 


It  Is  not  evidenced  by  a  writing  complying 
with  the  statute  of  frauds.  If  an  agreement 
for  a  lien  is  so  evidenced,  the  fact  that  there 
is  a  simultaneous  deposit  of  title  deeds  does 
not  affect  the  validity  of  the  agneement  as 
creating  a  lien;  and  the  English  cases  mere- 
ly take  the  further  step  of  regarding  the 
deposit  as  sufficient  part  performance  to 
take  the  agreement  out  of  the  statute. — 
From  Tiffany,  Real  Pj-operty,  p.  1282,  et  seq. 
•9.  One  who  refuses  to  execute  a  mort- 
gage to  secure  overdue  debts  as  he  has 
agreed  to  do  cannot  complain  of  a  decree 
charging  the  indebtedness  on  the  land. 
Hamilton  v.  Hamilton,  162  Ind.  430,  70  N.  E. 
535.  Where  one  advances  money  for  the 
purpose  of  purchasing  a  certain  tract  of 
land  under  an  agreement  that  the  purchaser 
will  execute  a  mortgage  when  he  acquires 
title,  and  the  purchaser  refuses  to  comply 
with  hia  agreement,  an  equitable  mortgage 
is  created.  Poster  Lumber  Co.  v.  Harlan 
County  Bank  [Kan.]   8.0  P.  49. 

70.  Not  executed  in  the  presence  of  wit- 
nesses. Conradt  v.  Lepper  [Wye]  81  P.  307. 
A  writing  in  all  respects  sufficient  as  a 
deed  of  trust  except  that  it  is  not  under 
seal  is  an  equitable  mortgage.  Holley's 
Ex'r  V.  Curry   [W.  Va.]    51   S.   E.   135. 

71.  Creech  v.  Long  [S.  C]    51  Si  B.   614. 

72.  See  4  C.  L.  686. 

73.  Collier  v.  Alexander   [Ala.]   38  So.  244. 

74.  Hence  the  removal  of  one  who  has 
absconded  or  removed  from  the  jurisdiction. 
Impairs  no  vested  or  contractual  right. 
Marshall  v.  Kraak,  23  App.  D.  C.   129. 

75.  76.  Gilbert  Bros.  &  Co.  v.  Lawrence 
Bros.,  56  W.  Va.  281^  49  S.  E.  155. 

77.  The  Married  Woman's  Act  of  1887 
conferred  power  on  a  married  woman  to 
execute  a  deed  of  trust  of  her  property  to 
secure  her  debts  her  husband  evidencing  his 
consent     by     joining.     Collier    v.     Alexander 

6  Curr.  Law. — 44. 


[Ala.]  38  So.  244.  tinder  this  act  it  is  not 
necessary  that  a  non-resident  husband  join. 
Id. 

78.  Title  acquired  under  sale  under  first 
deed  not  affected  by  grantor's  failure  to  pay 
off  first  deed  or  to  notify  grantee  in  second 
deed  of  foreclosure  proceedings.  New  York 
Store  Mercantile  Co.  v.  Thurmond,  186  Mo. 
410,  85  S.  W.  333. 

79.  Justifies  such  appointment  on  undis- 
puted evidence  of  residence  in  another  state 
prior  to  the  maturity  of  the  note,  as  con- 
tinued residence  there  is  presumed.  Ward 
V.   Forrester    [Tex.   Civ.   App.]    87    S.    W.    751. 

80.  A  provision  for  the  appointment  of  a 
substitute  trustee  to  make  a  sale  if  the 
trustee  is  absent  from  the  county  justifies 
such  appointment  in  case  of  absence  with- 
out request  on  the  original  trustee  to  make 
the  sale.  Ward  v.  Forrester  [Tex.  Civ.  App  ] 
87    S.    W.    751. 

81.  Authority  in  the  holder  of  the  note 
secured  to  appoint  a  substitute  trustee  does 
not  authorize  an  agent  of  the  holder  to 
make  the  appointment.  Evidence  held  to 
show  that  the  appointment  was  made  by  an 
agent.  Wilder  v.  Moren  [Tex.  Civ.  App.] 
14  Tex.  Ct.  Rep.  51,  89  S.  W.   1087. 

82.  Brown  v.  British  American  Mortg.  Co. 
[Miss.]    38    So.    312. 

S3.     See   4  C.  L.   686. 

84.  Hence  no  property  right  is  impaired 
by  a  statutory  provision  that  the  legal  title 
shall  not  descend  to  his  heirs.  .Marshall  v. 
Kraak,  23  App.  D.  C.  129.  Service  by  pub- 
lication is  not  necessary  to  support  a  de- 
cree substituting  a  trustee  in  place  of  one 
who  has  absconded  or  departed  from  the  ju- 
risdiction. Under  D.  C.  Code,  §§  534-538. 
Id. 

85.  Cannot  receive  payment  of  the  debt 
and  discharge  the  debtor  unless  such  power 
is  conferred  by  the  deed.     Miller  v.  Mitchell 
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Sale  of  premises.^" — A  sale  cannot  be  demanded  by  the  beneficiary  after  he 
has  parted  with  his  interest."^  In  Alabama  a  substitute  trustee  cannot  make  a  sale 
until  the  instrument  substituting  him  has  been  recorded.^'  The  provision  requiring 
the  sale  to  be  made  in  subdivisions  may  be  waived.^" 

The  security  deecP°  is  peculiar  to  the  state  of  Georgia."^  A  provision  for  ac- 
celerating maturity  should  not  be  so  construed  as  to  work  hardship  on  the  borrower 
where  he  has  made  a  bona  fide  effort  to  comply  with  his  covenant."^  A  covenant 
that  the  borrower  is  to  keep  the  buildings  insured,  the  policies  to  be  payable  to  the 
lender,  is  not  a  covenant  to  pay  premium.s  in  advance.'^  A  transfer  of  the  debt 
by  the  grantee  does  not  in  the  absence  of  a  conveyance  pass  to  the  transferee  title 
to  the  land,^*  but  he  acquires  an  equitable  interest  in  the  security  effectuated  by  the 
deed.''  'After  the  debt  has  been  transferred  the  grantee  holds  title  for  the  benefit  of 
the  transferee.""  Before  execution  on  the  debt  is  levied  against  the  grantor  the  gran- 
tee must  reconvey  the  land  and  have  the  deed  recorded,"^  and  where  execution  is 
levied  and  the  land  sold  prior  to  reconveyance,  the  grantor  may  have  the  deed  set 
aside  without  tendering  the  amount  of  his  debt."^ 

§  6.  Construction  and  effect  of  mortgages  in  yeneralJ'^ — A  mortgage  covering 
property  in  part  not  subject  to  mortgage  is  valid  as  to  the  portion  which  may  be 
mortgaged.^  Invalidity  may  be  asserted  at  the  time  enforcement  is  sought.^  That 
a  mortgage  was  made  to  an  alien  for  the  purpose  of  avoiding  payment  of  taxes  does 
not  render  it  unenforceable  on  the  ground  of  public  policy."  A  provision  that  fore- 
closure shall  not  be  had  until  a  certain  portion  of  the  holders  of  the  bonds  secured 
BO  request  does  not  render  it  void.*  The  lien  of  the  mortgage  continues  until  the 
expiration  of  the  period  after  a  cause  of  action  to  enforce  it  has  accrued. °  Eecitals 
are  prima  facie  evidence  of  the  facts  related,"  but  are  subservient  to  those  in  the 
instrument   evidencing  the   debt   secured.'     An   ambiguity   may  be   explained  by 


[W.  Va.]  52  S.  E.  478.  A  provision  in  a 
trust  deed  that  in  case  of  inability  or  re- 
fusal of  the  trustee  to  act  the  creditor 
might  appoint  a  substitute  trustee  and  pro- 
viding that  recitals  in  the  deed  of  certain 
facts  relative  to  the  sale  should  be  prima 
facie  evidence  thereof,  held  not  to  give  the 
trustee  power  to  create  evidence  of  his 
power  to  act.  Such  recitals  are  not  evidence 
of  such  fact.  Ward  v.  Forrester,  35  Tex. 
Civ.    App.    319,    80    S.    W.    127. 

86.  See  4  C.  L.  687;  also  for  fuller  treat- 
ment see  Foreclosure  of  Mortgages  on  Land, 
5  C.  L.  1441. 

87.  Collier  v.  Alexander  [Ala.]    38  So.  244. 

88.  Act  1896,  p.  105,  ch.  96  is  complied 
with  where  a  sale  under  a  deed  of  trust  by 
a  substituted  trustee  is  contemporaneous 
with  the  recording  of  the  instrument  of  sub- 
stitution. Brown  v.  British  American  Mortg. 
Co.  [Miss.]  38  So.  312.  The  instrument  is 
of  record  from  the  time  it  is  delivered  to  the 
clerk  for  recordation.     Id. 

89.  If  so  provided  in  the  deed  the  land 
may  be  sold  in  bulk.  The  Code  provision 
requiring  it  to  be  sold  in  subdivisions  may 
be  waived.  Brown  v.  British  American 
Mortg.   Co.    [Miss.]    38   So.    312. 

»0.     See  4   C.  L.    687. 

91.  Where  at  the  request  of  a  purchaser  a 
seller  makes  the  deed  to  a  third  person 
who  advances  the  money,  the  transaction 
creates  a  security  deed.  Doris  v.  Story 
[Ga.]    50  S.   E.  348. 

92,  93.  Provident  Sav.  Life  Assur.  Soc.  v. 
Georgia   Industrial   Co.    [Ga.]    52    S.    E.    289. 


94,95,  90.     Clark  V.  Havard  [Ga.]  50  S.  E.  108. 

97.  Benedict  v.  Gammon  Theological 
Seminary  [Ga.]  50  S.  E.  162.  The  transferee 
of  a  note  secured  by  a  security  deed  may 
after  he  has  reduced  his  note  to  judgment 
obtain  a  special  lien  on  the  land  by  having 
the  holder  of  the  legal  title  execute  a  re- 
conveyance to  the  debtor,  and  levying  his 
execution  thereon.  Maddox  v.  Arthur  [Ga.] 
50  S.  E.  668. 

98.  Benedict  v.  Gammon  Theological 
Seminary   [Ga.]    50  S.  E.  162. 

99.  See  4  C.  L.   688. 

1.  Dignowitz  v.  Baumblatt  [Tex.  Civ. 
App.]    85  S.  W.   834. 

3.  One  holding  the  legal  title  is  not  guilty 
of  laches  preventing  him  from  asserting  the 
invalidity  of  a  mortgage  because  he  waits 
until  an  action  to  foreclose  is  commenced. 
Burns  v.  Cooper  [C.  C.  A.]  140  F.  273. 

3.  McKinnon    v.    Waterbury,    136    P.    489. 

4.  Hasbrouck  v.  Rich,  113  Mo.  App.  389, 
88   S.  W.    131. 

5.  Under  Code  1902,  §  2449,  the  lien  of  a 
mortgage  is  good  for  20  years  after  the 
note  becomes  due,  though  the  mortgage  is 
more  than  20  years  old  from  date  of  execu- 
tion.    Lyles  v.  Lyles  [S.  C]  51  S.  E.  113. 

6.  A  mortgage  in  the  form  of  an  absolute 
deed  reciting  that  it  is  subject  to  the  claim 
of  the  Anglo  Californian  Bank,  Limited,  is 
prima  facie  evidence  that  such  bank  is  a 
corporation.  Anglo-Californian  Bank  v. 
Field,    146    Cal.    644,    80   P.    1080. 

7.  As  to  consideration.  Gray  v.  Bennett 
[Iowa]    105   N.   W.   377. 
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parol/  and  parol  evidence  is  admissible  to  show  Ihat  a  mortgage  was  given  for  a. 
purpose  not  disclosed  in  the  condition."  A  mortgage  by  a  grantee  to  a  grantor 
executed  the  same  date  as  the  deed  is  presumed  to  be  a  purchase-money  mortgage.^" 
Special  provisions  will  be  construed  as  for  the  benefit  of  the  persons  intended.^^ 
Stipulations  for  attorney's  fees  are  valid^^  to  the  extent  that  they  are  equitable^^ 
and  will  be  denied  if  it  can  clearly  be  seen,  that  the  debtor  was  misled  or  thrown  ofE 
his  guard  ;^*  but  in  any  case  the  debtor  must  do  equity  by  tendering  what  is  due.^' 
Provision  for  such  fees  must  be  found  in  the  mortgage.^"  Such  fees  become  part 
of  the  mortgage  debt/^  and  the  stipulation  becomes  binding  as  soon  as  the  mortgage 
is  placed  in  an  attorney's  hands.^'  A  provision  for  accelerated  maturity,  if  in  the 
nature  of  a  penalty,  will  not  be  enforced  if  the  condition  has  been  substantially 
complied  with."  Such  provisions,  if  optional  with  the  mortgagee,  are  for  his  bene- 
fit alone  and  he  may  waive  them  f  but  if  absolute  they  inure  to  the  benefit  of  the 
mortgagor  and  those  claiming  under  him.^^  Such  provisions  are  construed  accord- 
ing to  the  plain  import  of  their  terms. ^^  A  provision  for  accelerated  maturity  for 
breach  of  covenant  of  warranty  matures  the  mortgage  at  date  if  the  mortgagor  has 
only  a  life  estate.^^  A  demand  for  performance  of  the  condition  may  not  be  neces- 
sary to  constitute  a  default.^''  The  bringing  of  foreclosure  on  default  is  an  ir- 
revocable election  to  declare  the  mortgage  due.^°     In  a  mortgage  to  a  surety  to  se- 


8.  It  is  not  error  to  permit  the  introduction 
of  parol  testimony  to  explain  the  words  "un- 
less otherwise  satisfied"  found  in  the  mort- 
gage. Moorman  v.  Voss,  3  Ohio  N.  P.  (N. 
S.)    145. 

9.  Campbell  v.  Perth  Amboy  Shipbuilding 
&  Engineering  Co.   [N.  J.  Bq.]   62  A.  319. 

10.  Harrow  v.  Grogan  [111.]  76  N.  B.  350. 
A  mortgagor's  widow  is  not  entitled  to  dow- 
er as  against  a  purchase-money  mortgage 
though   she  did  not  sign  it.     Id. 

11.  A  provision  in  a  mortgage  by  a  cor- 
roration  that  the  mortgagor  shall  pay  all 
liens  on  the  property  and  if  on  failure  to  do 
so  the  trustee  should  pay  them  he  should 
be  reiipbursed  does  not  inure  to  the  benefit 
of  mechanic  lienors.  Cummings  v.  Con- 
solidated Mineral  Water  Co.  [R.  I.]  61  A. 
353 

1?.,  13,  14.  Scott  V.  Carl,  24  Pa.  Super,  Ct. 
400.  Solicitor's  fees  and  accrued  interest 
included  in  the  note  are  to  be  allowed. 
Pitzele  V.  Cohn,  217  111.  iu,  75  N.  E.  392. 

1.5.     Scott  V.  Carl.   24  Pa.   Super.   Ct.    460. 

1«.  Staton  V.  Webb.  137  N.  C.  35,  49  S. 
E.  55. 

17.  A  provision  for  attorney's  fees  in 
case  of  nonpayment  at  maturity  becomes 
part  of  the  debt,  and  where  it  becomes  neces- 
sary to  employ  an  attorney  and  the  mort- 
gagor refuses  to  recognize  the  mortgage  the 
opposition  is  a  "suit"  within  a  provision  that 
the  attorney's  fees  shall  be  five  per  cent  of 
the  amount  sued  for.  Hayward  v.  Hayward, 
114  La.  476,   38  So.  424. 

18.  Is  enforceable  if  the  mortgage  has 
been  placed  in  an  attorney's  hands  though 
he  has  done  nothing  towards  collecting 
it.     Easton  v.  Woodbury  [S.  C]   55  S.  B.  790. 

19.  A  provision  in  an  instalment  mort- 
gage accelerating  maturity  for  failure  to 
produce  tax  receipts  on  or  before  a  certain 
date  will  not  be  enforced  if  the  taxes  are 
paid  before  execution  issues.  Fox  v.  Hel- 
muth,  27  Pa.  Super.  Ct.   81. 

20.  A  provision   for   accelerated   maturity 


on  failure  to  pay  interest  cannot  be  taken 
advantage  of  by  the  mortgagor  or  those - 
claiming  under  him  for  the  purpose  of  limi-- 
tations.  White  v.  Krutz,  37  Wash.  34,  79  P. 
495.  Where  a  mortgage  provides  for  ac- 
celerated maturity  for  failure  to  pay  inter- 
est within  six  months  after  it  is  due,  the 
mortgagee  may  enforce  payment  of  inter- 
est when  it  becomes  due  or  "wait  six  months 
and  declare  the  principal  due,  and  a  waiver 
of  the  first  is  not  a  waiver  of  the  second 
right.  Arnot  v.  Union  Salt  Co.,  96  N,  T.  S. 
80. 

21.  Limitations  commence  to  run  against 
an  action  to  foreclose  from  date  of  default. 
Snyder  v.  Miller   [Kan.]  80  P.  970. 

22.  A  mortgagee  in  a  mortgage  securing 
liability  against  paper  indorsed  for  the  ac- 
commodation of  the  mortgagor  which  pro- 
vides that  on  default  in  the  payment  of  any 
note  the  mortgagee  may  declare  all  notes 
due,  the  mortgagee  may  on  default  in  pay- 
ment of  one  note  pay  all  the  notes  and  hold 
the  mortgage  as  security  as  against  a  sub- 
seciuent  mortgagee.  Mead  v.  Hammond,  107 
App.   Div.   575,  95  N.  Y.   S.   241. 

2'i.  A  mortgage  warranting  title  and  pro- 
viding that  for  breach  of  covenant  the  debt 
should  become  due  at  the  option  of  the 
mortgagee,  where  it  appears  that  the  mort- 
gagor had  only  a  life  estate,  the  mortgagee 
is  entitled  to  foreclose  at  any  time.  King 
v.  King,   215  111.    100,    74   N.  E.   89. 

24,  Where  a  mortgage  provides  for  ac- 
celerated maturity  for  failure  to  pay  inter- 
est, a  demand  for  paynvent  is  not  necessary 
to  constitute  a  default  where  a  fund  suf- 
ficient to  meet  the  interest  is  not  at  the 
place  of  payment  and  demand  was  with- 
held at  the  request  of  the  mortgagor.  Arnot 
V.  Union  Salt  Co.,  96  N.  Y.  S.  80. 

25.  The  stipulation  for  a  bonus  in  case 
the  mortgage  was  paid  before  due  was 
thereafter  ineffective  and  its  payment  by  the 
mortgagor  in  order  to  procure  the  discharge 
of  the  mortgage  was   involuntary  and  could 
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cure  the  pajonent  of  the  debt,  the  creditor  has  an  interest  which  the  surety  cannot 
destroy.''*  But  if  the  mortgage  is  made  only  to  indemnify  the  surety  it  does  not  in 
the  first  instance  attach  to  the  debt  but  whatever  equity  may  arise  in  favor  of  the 
creditor  arises  afterwards  and  in  consequence  of  the  insolvency  of  the  parties 
principally  liable  for  the  debt.^^  Mortgagors  in  a  mortgage  given  to  secure  the  notes 
of  a  third  person  are  sureties  to  the  extent  of  their  interest  in  the  land,  though  they 
did  not  join  in  the  notes.^* 

Conflict  of  laws.'^ — ^The  laws  of  the  place  where  payable  govern  as  to  validity 
of  consideration.^" 

Property  and  interests  conveyed.^^ — A  mortgage  creates  a  lien  on  all  property 
falling  fairly  within  its  terms'^  and  intended  to  be  embraced.^*  An  abstract  of  title 
delivered  to  the  mortgagee  may  be  regarded  as  part  of  the  security.'*  A  mortgage 
covering  after-acquired  property  covers  such  property  acquired  under  a  conditional 
6ale.^°  A  mortgage  by  a  life  tenant  does  not  cover  the  remainderman's  interest.'" 
Under  the  civil  law  a  mortgagee  may  sue  for  the  avails  of  insurance,  subject  to  his 
mortgage  without  exhausting  his  remedy  against  other  property,'''  and  the  existence 
of  a  summary  remedy  to  enforce  the  mortgage  does  not  prevent  him  from  suing  in 
the  ordinary  way  for  if 

Debts  secured.^^ — A  mortgage  secures  all  existing  debts  and  future  advances 
it  is  intended  to  secure,*"  but  one  to  secure  future  advances  secures  only  those  made 


be  recovered  back.  Kilpatrick  v.  Germania 
Life  Ins.  Co.   [N.  T.]  75  N.  E.  1124. 

26.     Dyer  v.  Jacoway  [Ark.]   88  S.  "W.  901. 

37.  Until  this  equity  arises  the  surety 
may  release  the  security.  Dyer  v.  Jaco"way 
[Ark.]   88  S.  W.   901. 

28.  Planters'  &  Mechanics'  Nat.  Bank  v. 
Robertson   [Tex.  Civ.  App.]   86  S.  W.  643. 

29.  See  4  C.  Li.  688. 

30.  Where  a  mortgage  is  executed  in  one 
state  on  land  in  another  and  no  place  of 
payment  is  designated  and  the  parties  live 
Jn  the  state  where  it  is  executed,  it  is  deem- 
ed payable  there  and  the  la^vs  of  such  state 
govern  as  to  validity  of  consideration.  Con- 
radt  V.  Lepper  [Wyo.]   81  P.   307. 

31.  See  4  C.  L.  688. 

32.  Mortgage  by  a  water  company  to 
cover  after-acquired  property  held  to  cover 
a  new  plant  equipped  Tvith  machinery  from 
the  old  one,  though  nominally  constructed 
and  owned  by  a  different  company.  New 
England  W^aterworks  Co.  v.  Farmers'  Loan  & 
Trust  Co.  [C.  C.  A.]  136  F.  521.  Mortgage 
on  buildings,  dry  docks,  wharves,  franchises, 
etc.,  held  to  cover  the  entire  plant.  "Wash- 
ington Trust  Co.  V.  Morse  Iron  Works  & 
Dry  Dock  Co.,  94  N.  T.  S.  495.  Under  the 
Porto  Rico  Mortgage  Law  the  avails  of  in- 
surance on  sugar  and  molasses  made  from 
a  crop  growing  on  the  mortgaged  premises 
when  the  mortgage  was  effected  held  to 
inure  to  the  benefit  of  the  mortgagee. 
Royal  Ins.  Co.  v.  Miller,  26  S.  Ct.  46.  Deed 
and  purchase-money  mortgage  construed 
and  held  subject  to  a  certain  volume  of 
water,  though  the  description  thereof  was 
erroneous.  Schmidt  v.  Olympia  Light  & 
Power   Co.    [Wash.]    82   P.    184. 

33.  Evidence  insufBcient  to  show  that  a 
mortgage  of  land  also  embracing  a  ditch 
was  intended  to  cover  the  mortgagor's  stock 
in  a  water  company.  Bank  of  Visalia  v, 
Smith,  146  Cal.  398,  81  P.  542. 


34.  Equitable  Trust  Co.  v.  Burley,  110  111. 
App.   538. 

35.  Washington   Trust   Co.    v.   Morse   Iron 
Works   &  Dry  Dock  Co.,  94  N.  T.  S.   495. 

38.  Pryor  v.   Winter   [Cal.]    82  P.    202. 

37,  38.     Royal  Ins.  Co.   v.   Miller,    26   S.   Ct. 
46. 

39.  See  4  C.  L.   689. 

40.  A  deed  to  secure  a  note  "and  any 
other  liability  or  liabilities  •  •  •  which 
may  be  hereafter  contracted"  will  secure 
advances  for  enterprises  other  than  that  in 
which  the  mortgagor  was  engaged  at  the 
time.  Huntington  v.  Kneeland,  102  App. 
Div.  284,  92  N.  Y.  S.  944.  A  mortgage^ln  the 
form  of  an  absolute  deed  made  to  secure 
any  Indebtedness  that  might  subsequently 
become  due  secures  a  balance  due  on  a 
note  after  exhausting  special  security.  An- 
glo-Californian  Bank  v.  Cerf  [Cal.]  81  P. 
1077.  A  deed  of  trust  to  secure  future  ad- 
vances to  enable  the  grantor  to  make  his 
crop  secures  all  advances  made  for  such 
purpose  and  Is  not  limited  to  those  madtj 
before  the  crop  is  harvested.  Hamilton  v. 
Rhodes  [Ark.]  83  S.  W.  351.  A  mortgage  to 
secure  a  loan  not  to  exceed  a  specified  sum 
by  discounting  the  mortgagor's  notes  pay- 
able in  three  months  secured  demand  notes 
which  referred  to  the  mortgage  and  were 
treated  by  the  parties  as  secured.  Campbell 
V.  Perth  Amboy  Shipbuilding  &  Engineering 
Co.  [N.  J.  Eq.]  62  A.  319.  Evidence  suf- 
ficient to  show  that  a  deed  given  as  a  mort- 
gage was  given  to  secure  future  advances 
as  well  as  present  indebtedness.  Hunting- 
ton V.  Kneeland,  93  N.  T.  S.  845;  Anglo-Cali- 
fornian  Bank  v.  Cerf  [Cal.]  81  P.  1081.  In 
an  equitable  action  the  court  may  find  that 
a  deed  given  as  a  mortgage  was  to  secure 
future  advances  as  well  as  existing  ''lebts, 
where  the  mortgagee  so  testifies  though  the 
mortgagor  testifies  to  the  contrary.  Hunt- 
ington v.  Kneeland,  102  App.  Div.  284,  92  N.' 
T.  S.  944. 
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under  contract  express  or  implied/^  and  one  to  secure  future  advances  and  all  other 
indebtedness  and  authorizing  the  mortgagee  to  pay  off  incumbrances  does  not  au- 
thorize the  purchase  of  obligations  disconnected  from  the  mortgage  or  premises  and 
hold  them  as  secured.*^  A  clause  authorizing  the  mortgagee  to  pay  o£E  incumbrances 
and  add  the  amount  to  the  amount  secured  does  not  authorize  the  payment  of  a 
clfim,  not  an  incumbrance.''^  A  deed  given  as  security  for  a  certain  debt  may  by 
Buusequent  agreement  be  made  to  stand  as  security  for  other  debts.** 

§  7.  Title  and  rights  of  parties.^'' — A  mortgagor's  interest  is  subject  to  sale 
on  execution,*'  though  the  mortgage  passes  the  legal  title.*^  A  purchaser  of  an 
equity  of  redemption  can  maintain  ejectment  against  the  mortgagor,**  but  not  as 
against  the  mortgagee  in  possession.*"  The  mortgagor's  right  to  a  surplus  on  fore- 
closure sale  is  not  affected  by  a  decree  that  the  surplus  shall  remain  subject  to  the 
further  order  of  the  court.""  Subject  to  the  prior  liens  judgment  creditors  have 
an  equity  in  the  surplus^^  after  satisfaction  of  the  debt  by  sale,  such  that  the  owner 
of  the  equity  cannot  transfer  it  to  a  prior  lienor  for  a  fictitious  consideration.^^ 

The  mortgagee's  lien  attaches  to  the  premises  mortgaged"^  and  no  other.'* 
Ilis  right  to  participate  in  an  insurance  fund  must  be  found  in  the  terms  of  the 
policy.^'  A  mortgagee  whether  in  or  out  of  possession  cannot  acquire  a  tax  title  and 
hold  it  for  the  purpose  of  destroying  the  title  of  his  mortgagor.^"  A  mortgagee 
may  maintain  a  bill  in  equity  to  preserve  the  property.'^  A  mortgage  by  a  water 
company  of  all  its  property,  which  passes  the  legal  title,  gives  the  mortgagee  the 
right  to  ask  the  appointment  of  a  receiver  to  prevent  waste  or  impairment  of  value, 
though  there  has  been  no  default  in  payment  of  principal  or  interest.'*  A  mortgagee 
of  a  franchise  creating  an  easement  cannot  be  deprived  of  his  security  by  a  judgment 
revoking  the  franchise  entered  in -a  suit  to  which  he  was  not  a  party.'* 

Right  of  possession.^" — ^When  a  mortgage  passes  the  legal  title  and  contains 


41.  Payment  of  a  debt  of  the  mortgagor 
■without  his  knowledge  held  not  to  consti- 
tute a  secured  advancement.  Provident 
Mut.  Bldg-.  Loan  Aas'n  v.  Shaffer  [Cal.  App.] 
83   P.    274. 

42.  Provident    Mut.    Bldg.    Loan    Ass'n   v. 
■  Shaffer   [Cal.  App.]    83  P.   274. 

43.  Provident  Mut.  Bldg.  Loan  Ass'n  v. 
Shaffer  [Cal.  App.]  83  P.  274.  A  mortgagee 
authorized  to  pay  off  incumbrances  and  add 
the  amount  to  the  debt  secured  has  the  bur- 
den to  prove  that  a  claim  paid  was  an  in- 
cumbrance.    Id. 

44.  Huntington  v.  Kneeland,  102  App.  Div. 
284,  92  N.  T.  S.  944. 

45.  See  4  C.  L.   690. 

40.  Under  the  express  provisions  of  Code, 
§  |50,  subd.  3,  a  mortgagor's  equity  of  re- 
demption may  be  sold  on  execution.  Mayo 
v.  Staton.  139  N.  C,   670,  50  S.  E.  331. 

47.  Under  the  express  provisions  of  Code 
1896,  §  1890,  an  equity  of  redemption  is  sub- 
ject to  sale  on  execution.  Carter  v.  Smith 
[Ala.]  38  So.  184. 

48.  The  mortgagor  cannot  set  up  the  out- 
standing title  of  the  mortgagee  against  him. 
Carter  v.  Smith  [Ala.]  38  So.  184. 

49.  Carter   v.   Smith    [Ala.]    38    So.    184. 

50.  Easton  v.  Woodbury  [S.  C]  50  S.  E. 
790. 

51.  52.  Commissions  as  agent  for  sale  of 
land  to  pay  the  debt  were  to  entitle  mort- 
gagee to  any  excess  over  his  debt.  Staton 
V.  Webb,   137  N.  C.   35,  49   S.  E.   55. 

53.  One  who  insures  the  title  to  the  mort- 
gagor is  liable  only  for  the  value  of  the  land 


if  title  fails  and  not  for  the  amount  of  the 
mortgage  debt.  Whiteman  v.  Merlon  Title 
and  Trust  Co.,  25  Pa.  Super.  Ct.   320. 

54.  Where  a  trustee  in  bankruptcy  re- 
ceived no  part  of  the  proceeds  of  mortgag- 
ed premises  disposed  of  by  a  receiver  prior 
to  the  institution  of  bankruptcy  proceed- 
ings, the  mortgagee  has  no  plaim  on  the 
fund  in  the  hands  of  the  trustee.  In  re 
Alison   Lumber  Co.,   137  P.   643. 

55.  Where  an  insurance,  policy  had  in- 
dorsed thereon  "Loss  payable  to  C.  as  his 
mortgage  interest  may  appear"  and  such 
mortgage  was  not  again  mentioned,  it  was 
held  that  an  ascertainment  of  the  losa 
found  by  appraisers  was  binding  on  the 
mortgagee  though  he  had  nothing  to  do 
with  it  and  the  appraisers  adopted  an  er- 
roneous method  of  computation.  Collins- 
ville  Sav.  Soo.  v.  Boston  Ins.  Co.,  77  Conn. 
676,    60   A.   647. 

56.  Especially  under  3  Ball.  Ann.  Codes 
&  St.  Supp.  1739,  giving  him  a  right  to  pay 
delinquent  taxes  and  retain  a  lien  therefor. 
Shepard  v.  Vimcent,  38  Wash.  493,  80  P.   777. 

57.  May  enjoin  interference  with  streets 
by  which  access  to  the  property  is  had. 
Wilkinson  V.  Dunkley-Williams  Co.  [Mich.] 
12   Det.  Leg.  N.   19,   103   N.  W.   170. 

58.  A  decree  depriving  the  company  of 
power  to  longer  operate  its  plant  is  ground 
for  such  appointment.  Farmers'  Loan  & 
Trust  Co.  V.  Meridian  Waterworks  Co.,  139  F. 
661. 

59.  Farmers'  Loan  &  Trust  Co.  v.  Merid- 
ian Waterworks  Co..  139  F.  661. 
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no  provision  that  the  mortgagor  may  remain  in  possession,  the  mortgagee  has  a 
legal  right  to  the  property  and  may  demand  possession  of  it  at  any  time."^  In  such 
case  a  mortgagee  is  within  a  provision  of  a  city  charter  entitling  the  owner  or  oc- 
cupant of  any  right  or  interest  claimed  in  any  ground  or  improvements  to  damages 
in  condemnation  proceedings,"^  and  if  he  is  satisfied  with  the  award  made,  may  file 
a  bill  to  establish  his  claim  against  the  fund  awarded."^  But  the  mortgagor  is  a 
necessary  party,  especially  where  the  extent  of  the  claim  depends  on  the  state  of  ac- 
counts between  the  mortgagor  and  mortgagee."*  Where  the  mortgage  so  provides, 
the  right  to  enter  and  take  possession  on  default  is  immediate,  but  if  receivers  hold 
the  property  it  is  in  legal  custody  and  order  of  court  is  necessary."" 

Assumption  of  possession  hy  mortgagee."'^ — Consent  of  the  mortgagor  to  the  tail- 
ing of  possession  by  the  mortgagee  may  be  express  or  implied."^  A  mortgagee  who 
obtains  lawful  possession  under  his  mortgage  cannot  be  ousted  by  the  mortgagor 
without  redemption."'  Under  the  rule  that  a  mortgage  passes  the  legal  title  a  mort- 
gagor in  possession  is  required  by  law  to  apply  rents  and  profits  to  the  debt ;""  hence 
it  is  immaterial  that  an  agreement  to  do  so  was  not  based  on  a  consideration.'" 
The  relation  of  landlord  and  tenant  does  not  exist  between  mortgagor  and  mortgagee 
in  possession,  though  possession  is  retained  under  an  agreement  that  the  mortgagor 
shall  pay  a  certain  sum  denominated  rent  to  apply  on  the  debt.''^ 

Accounting.'" — The  mortgagee  in  possession  need  not  account  for  rents  where 
the  hostile  attitude  of  mortgagor  dissuaded  tenants  and  no  rents  were  earned.'* 
The  amount  of  rents  and  profits  for  the  time  that  the  mortgagee  had  possession 
under  a  since  reversed  judgment  ancillary  to  a  foreclosure  reversed  at  the  same 
■time  should  be  credited.'*  When  future  instalments  are  declared  due  at  the  mort- 
gagee's option,  their  present  worth  should  be  taken' ^  and  in  case  of  the  ordinary 
savings  loan  future  unearned  premiums  and  dues  are  excluded  as  amounting  to  a 
penalty  if  enforced.'"     No  credit  is  allowed  for  voluntary  payments."     The  trustee 


60.  See  4   C.  L.   691. 

61,  82,  63,  64.  City  of  Hagerstown  v. 
Groh    [Md.]    61    A.    467. 

65.  The  rights  date  from  the  filing-  of  the 
petition.     Baker    v.    Hill    [Md.]    59    A.    275. 

66.  See  4  C.  L.  690. 

67.  Evidence  sufficient  to  show  that  a 
mortgagee  took  possession  by  consent  of  the 
mortgagor.  Becker  v.  McCrea,  94  N.  Y.  S. 
20. 

68.  Becker  v.  McCrea,  94  N.  T.  S.  20. 

69.  70.  Sadler  v.  Jefferson  [Ala.]  39  So. 
380. 

71.  The  mortgagor  may  deny  the  mort- 
gagee's title.  Sadler  v.  Jefferson  [Ala.]  39 
So.  380.  Rents  received  by  the  mortgagee 
should  be  applied  to  the  mortgage  debt. 
Crebbin  v.  Deloney   [Ark.]    86   S.   W.   829. 

72.  See  4  C.  L.  690,  n.  69  et  seq. 

NOTE.  Eciuitable  mortgaees.  Right  to 
rents  and  profits:  Held,  tliat  an  equitable 
mortgagee  who  has  received  rents  from  a 
tenant  of  the  equitable  mortgagor,  cannot 
be  compelled  to  refund  them  at  the  suit  of 
the  tenant.     Flnck  v.  Tranter,  1  K.  B.  427. 

In  jurisdictions  where  a  mortgagee  holds 
legal  title,  the  estate  of  the  mortgagor  is 
peculiar.  He  is  not  a  tenant  at  will,  for  he 
is  not  entitled  to  emblements.  See  Moss  v. 
Gallimore,  1  Doug.  279,  283.  Nor  is  he  like 
a  receiver,  for  he  need  not  pay  rent,  nor  ac- 
count to  the  mortgagee  for  rent  received. 
Ex  parte  Wilson,  2  Ves.  &  B.  262.  But  the 
mortgagee   may,    by    ejectment,    obtain    pos- 


session of  the  land,  or  require  a  tenant  to 
pay  him  the  rents.  Ex  parte  Bignold,  4 
Deac.  &  Ch.  259.  He  "would,  however,  be  en- 
titled to  rents  and  profits  flowing  from  his 
own  lawful  possession.  Re  Gordon,  61  L. 
T.  R.  (N.  S.)  299.  And  if  he  has  received  the' 
rents,  the  mortgagor  or  his  assignee  in 
bankruptcy  cannot  take  them  from  him. 
Sumpter  v.  Cooper,  2  B.  &  Ad.  2^3.  Nor 
should  the  tenant  in  the  principal  case  get 
any  relief,  for  he  has  a  good  equitable  de- 
fense to  an  action  by  the  lessor,  and  paid 
with  knowledge  of  all  the  facts,  being  mis- 
taken only  as  to  the  law.  See  Higgs  v. 
Scott,  7  C.  B.  63. — 18  Harv.  L,.   R.  545. 

73.  I..a  Forest  v.  Blake  Co.  [Me.]  60  A.  899. 

74.  Crebbin  v.  Deloney  [Ark.]  86  S.  'W. 
829. 

75.  How  coiupiiteil:  Under  Rev.  1902,  §  56, 
"legal"  interest  means  the  contract  rate, 
and  should  be  computed  for  the  time  be- 
tween exercise  of  the  option  and  the  due 
date.  Greenville  Bldg.  &  Loan  Ass'n  v. 
Wholey  [N.  J.  Eq.]   59  A.  341. 

76.  Greenville  ,Bldg.  &  Loan  Ass'n  v. 
Wholey   [N.   J.   Bq.]    59   A.    341. 

77.  Deductions  from  the  proceeds  of  a 
loan  by  a  building  and  loan  association  on 
account  of  the  initial  payment  of  fees,  dues 
and  premiums  are  regarded  as  voluntary 
payments  and  no  credit  is  allowed  on  the 
principal  or  interest.  State  Mut.  Bldg.  &. 
Loan  Ass'n  v.  O'Callaghan,  67  N.  J.  Eq.  103, 
57   A.   496. 
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■will  not  be  charged  with  loss  of  discounts  by  the  tardy  payment  of  taxes  until  it  is 
shown  what  was  the  rate  and  time  of  payment.'*  A  mortgagee  holding  as  trustee 
for  creditors  may  be  required  at  the  suit  of  a  creditor  to  account  and  distribute  the 
proceeds  of  his  trust." 

An  extension  of  time  for  payment  of  the  debt^"  must  be  based  on  a  considera- 
tion*^ and  a  full  knowledge  of  all  material  facts.*^  An  agreement  for  an  extension 
founded  on  a  valuable  consideration  is  binding  though  the  mortgagor  refused  to 
sign  a  formal  agreement,  asserting  that  the  letter  was  sufficient.*" 

§  8.  Lien  and  priorities.^^ — Holders  of  notes  secured  by  the  same  mortgage 
may  agree  as  to  the  order  in  which  their  liens  shall  take  priority.*^  A  purchase- 
money  mortgage  may  by  its  terms  be  made  subservient  ^o  judgment  liens.*"  A 
mortgage  to  secure  future  advances  takes  priority  as  to  all  advances  made  without 
notice  of  subsequent  liens,*'  but  not  as  to  advances  made  after  notice.**  Mechanics' 
liens  take  priority  -over  the  mortgage  according  to  time.*"  The  lien  of  a  mortgage 
given  to  secure  the  payment  of  alimony  terminates  on  the  death  of  the  husband.'" 
The  lien  of  a  mortgage  properly  claimed  may  be  preserved  in  the  fund  where  the 
property  is  judicially  sold.*"^  Junior  lienors  cannot  compel  a  senior  to  satisfy  his 
claim  out  of  an  accommodation  mortgage  where  the  debtor  has  guarantied  the  pay- 
ment of  the  debt."^  In  a  suit  to  have  a  purchase-money  mortgage  decreed  a  prior 
lien,  the  purchaser  is  a  necessary  party  though  he  has  conveyed  to  one  who  assumed 
the  mortgage."^  The  personal  representatives  of  the  mortgagee  who  took  in  a 
representative  capacity  are  also  necessary  parties."'' 

§  9.     Assignments  of  mortgages.^^ — A  mortgage  is  not  negotiable,""  hence  an 


78.  Real  Estate  Trust  Co.  v.  Union  Trust 
•Co.   [Md.]   61  A.  238. 

70.     First    State    Bank    v.     Sibley    County 
Bank.   93  Minn.    317.   101  N.  W.   309. 
SO.     See  4  C.  L.   693. 

81.  A  mere  promise  by  a  beneficiary  in  a 
trust  deed  to  extend  the  time  of  payment 
is  not  binding".  Sturgeon  v.  Mudd,  190  Mo. 
200,   88  S.  W.   630. 

82.  An  extension  granted  wliere  the 
debtor  concealed  the  fact  that  the  premises 
were  subject  to  prior  liens  is  not  binding. 
Sturgeon  v.  Mudd,  190  Mo.  200,  88  S.  W. 
630. 

83.  Macaulay  v.  Hayden,  96  N.  Y.   S.   64. 

84.  See  4  C.  L.  693. 

85.  On  foreclosure  to  satisfy  one  the  sale 
may  be  made  subject  to  the  lien  of  the  other 
if  third  persons  are  not  injuriously  affected. 
Jackson  v.  Grosser,  218  111.  494,  75  N.  E. 
1032. 

86.  Mortgage  expressly  so  provided. 
Stover  V.  Hellyer  [N.  J.  Err.  &  App.]  62  A. 
698. 

87.  Advances  made  prior  to  notice  of  a 
Judgment  obtained  against  the  grantor  take 
precedence  as  against  such  judg-ment.  Mer- 
chants' State  Bank  v.  Tufts  [n;;,J?.]  103  N. 
W.    760.  -  ,  _  , 

88.  An  absolute  deed  intended  as  Ef  mort- 
gage made  to  secure  future  advances  does 
not  take  priority  as  to  advances  made  aft- 
er actual  notice  of  subsequent  liens.  Mer- 
chants' State  Bank  v.  Tufts  [N.  D.]  103  N. 
"W.  760. 

89.  See  Mechanics'  Liens,  6  C.  L.  611. 
Provisions  that  the  mortgagor  shall  not 
suffer  a  mechanic's  lien  prior  to  the  mort- 
gage on  the  property  and  that  after-acquired 
property  should  be  subject  to  the  mortgage 


are  not  inconsistent,  and  a  lien  on  after- 
acquired  property  has  priority.  Cummings 
V.  Consolidated  Mineral  Water  Co.  [R.  I.] 
61  A.  353. 

90.  Wilson  V.  Hinman,  182  N.  T.  408,  75 
N.    E.   236. 

91.  Where  the  lien  of  a  first  mortgage 
is  set  up  in  a  suit  to  sell  property  to  pay 
debts,  it  must  be  preserved  in  the  fund  real- 
ized from  the  sale;  but  if  the  mortgage  is 
not  set  up,  the  lien  is  cut  off,  and  the  mort- 
gagee becomes  a  general  creditor.  Sherman 
V.  Millard,  6  Ohio  C.   C.    (N.   S.)    338. 

92.  Where  a  mortgage  is  given  to  se- 
cure the  debt  of  another  which  the  debtor  at 
the  time  guaranties  to  pay  but  thereafter 
confesses  judgment.  Junior  lienors  of  the 
estate  of  the  debtor  cannot  require  the 
creditor  to  satisfy  his  claim  through  the 
mortgage.     Bradley  v.  Bond   [Md.]   61  A.  504. 

93.  The  purchaser  is  a  necessary  party 
to  a  suit  to  have  a  purchase-money  mort- 
gage decreed  a  prior  lien  to  a  subsequent 
mortgage  executed  by  him  though  a  gran- 
tee of  the  purchaser  assumed  the  mortgage. 
Cumberland  Trust  Co.  v.  Padgett  [N.  J.  Eq.] 
61   A.    837. 

94.  Where  a  purchase-money  mortgage 
taken  by  an  executrix  was  canceled  so  as 
to  give  precedence  to  a  mortgage  executed 
by  the  purchaser  and  the  purchaser  then 
conveyed  to  one  who  assumed  the  mortgages 
in  an  action  to  reinstate  the  canceled  mort- 
gage as  first  lien,  the  purchaser  and  repre- 
sentative of  the  deceased  executrix  are 
necessary  parties.  Cumberland  Trust  Co.  v. 
Padgett    [N.   J.   Eq.J    61  A.   837. 

95.  See  4  ,C.  L.  695. 

9«.  Hillard  v.  Taylor,  114  La.  883,  38  So. 
594. 
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assignee  takes  subject  to  all  defenses  available  against  his  assignor."  A  provision 
against  assignment  does  not  operate  to  the  prejudice  of  an  assignee  under  an  as- 
s^ignment  effected  by  operation  of  law  or  order  of  court."*  A  tenant  in  common  of 
the  mortgaged  premises  is  entitled  to  have  the  mortgage  assigned  to  one  who  for 
his  benefit  pays  the  debt  secured/*  and  a  tenant  under  a  lease  providing  for  pay- 
ment by  him  of  interest  on  an  antecedent  mortgage  may  if  the  enforcement  of 
such  mortgage  would  work  injury  to  him  compel  an  assignment  after  suit  on  the 
mortgage  when  no  interest  is  due.^  A  purported  assignment  without  the  debt  se- 
cured is  a  nullity.^  A  mortgage  cannot  be  assigned  by  indorsement,^  but  the  transfer 
of  the  note  secured  by  indorsement  operates  as  g,n  assignment  of  the  mortgage/  and 
where  a  mortgage  passes  the  legal  title  a  deed  by  the  mortgagee  conveys  it  and  oper- 
ates as  an  assignment  of  the  mortgage  debt.°  A  reassignment  cannot  be  effected  by 
erasing  the  name  of  the  assignee  and  delivery  back  to  the  original,  mortgagee."  An 
assignment  must  be  from  the  owner^  or  apparent  owner*  of  the  mortgage,  or-  from 
one  with  authority  to  assign,"  and  the  assignee  must  take  in  good  faith.^"  The  as- 
signment must  describe  the  mortgage.^'^  An  assignee  must  insist  on  the  production 
of  the  mortgage  and  the  instrument  evidencing  the  debt,^^  or  must  exercise  more 
than  ordinary  diligence  to  ascertain  their  whereabouts.^'  An  assignee  who  has 
recorded  his  assignment  is  not  estopped  to  assert  his  lien  because  he  delayed  until  his 
assignor  had  become  insolvent.^*  It  may  be  shown  by  parol  that  an  assignment  of  a 
mortgage  in  the  hands  of  an  attorney  for  collection  should  so  remain.^^  Matured 
benefits  promised  by  the  mortgagor  to  one  of  the  debtors  but  not  assumed  by  the  as- 
signee will  not  be  set  off  as  against  the  mortgage  on  the  other  debtor's  land,  though 
the  promisor  is  insolvent^^  but  the  set-off  will  be  only  against  what  personal  liability 
the  first  debtor  may  incur.^^ 


97.  Takes  subject  to  an  oral  agreement 
between  mortgagror  and  assignor  for  an  ex- 
tension though  he  had  no  notice  of  it. 
Quackenbush  v.  Wheaton,  46  Misc.  357,  94  N. 
Y.  S.  823. 

8S.  A  provision  in  a  mortgage  that  it 
shall  be  non-negotiable  and  uncollectible  In 
the  hands  of  any  person  except  the  mort- 
gagee. Scaife  v.  Scammon  Inv.  &  Sav.  Ass'n 
[Kan.]    80    P.    957. 

99.  Simonson  v.  Lauck,  93  N.  T.  S.  965. 
Where  one  acting  for  a  tenant  in  common 
of  the  premises  tenders  the  amount  of  the 
debt  and  requests  an  assignment,  the  fact 
that  other  co-tenants  do  not  object  to 
the  foreclosure  proceedings  does  not  pre- 
clude the  court  from  ordering  an  assign- 
ment.    Id. 

1.  Wunderle  v.  Ellis   [Pa.]    62  A.  106. 

2.  Miller  v.  Berry  [S.  D.]  104  N.  W.  3H. 
A  purchaser  of  a  mortgage  who  does  not 
also  acquire  the  debt  is  presumed  to  kno"w 
that  he  acquires  nothing  and  hence  cannot 
claim  that  he  was  prejudiced  by  the  fact  that 
an  assignment  of  the  mortgage  was  not 
recorded.  Richards  Trust  Co.  v.  Rhomberg 
[S.  D.]   104  N.  W.  268. 

3.  Hodge  V.  Hudson   [N.  C]    51  S.  E.  954. 

4.  Huitink  v.  Thompson  [Minn.]  104  N. 
W.  237;  Miller  v.  Berry  [S.  D.]  104  N.  "W.  311. 
Under  the  statutes  of  Oregon  a  mortgage 
may  be  assigned  by  indorsement  of  the  mort- 
gage note.  Barringer  v.  Loder  [Or.]  81  P. 
778. 

5.  A  subsequent  sale  under  the  mort- 
gage is  void.  Sadler  v.  Jefferson  [Ala.]  39 
So.   380. 


6.  Carter   v.   Smith    [Ala.]    38   So.   184. 

7.  Evidence  insufficient  to  show  that  a 
claimant  had  title  to  a  mortgage  by  assign- 
ment from  the  true  0"wner.  Merager  v. 
Madson  [S.  D.]   103  N.  W.  650. 

8.  Where  one  holding  title  to  a  mortgage 
which  in  fact  belongs  to  another,  and  with 
a  general  power  of  attorney  assigns  the 
same,  the  final  holder  may  rely  on  the  bona 
fides  of  the  transaction  between  the  vendor 
and  his  assignor.  Friend  v.  Tahr  [Wis.] 
104   N.    W.    997. 

9.  Delivery  of  notes  and  mortgage  by  a 
corporation  mortgagee  to  an  assignee  shows 
authority  on  the  part  of  the  oflicer  who  made 
the  assignment  to  make  the  same  or  amounts 
to  a  ratification  of  his  act.  Mathews  v. 
Nefsy    [Wyo.]    81    P.    305. 

10.  Assignment  of  a  mortgage  held  bona 
fide  as  to  the  assignee.  Friend  v.  Tahr 
[Wis.]    104   N.    W.    997. 

11.  An  assignment  describing  the  mort- 
gage by  the  names  of  the  parties  and  the 
book  and  page  of  the  record  where  it  is 
recorded  sufficiently  describes  the  mortgage. 
Mathews  v.  Nefsy   [Wyo.]    81  P.   305. 

la.  An  assignee  of  a  bond  and  mortgage 
who  accepts  the  mortgage  without  the  bond 
is  charged  with  notice  of  a  former  assign- 
ment in  which  the  bond  but  not  the  mort- 
gage had  been  delivered.  Syracuse  Sav. 
Bank  v.  Merrick,  182  N.  Y.  387,  75  N.  B.  232. 

13.  Richards  Trust  Co.  v.  Rhomberg  [S. 
D.]   104  N.  W.  268. 

14.  Cornish  v.  Woolverton  [Mont.]  81  P.  4. 

15.  Easton  v.  Woodbury  [S.  C]  50  S.  E. 
790. 
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An  assignment  may  be  rescinded  for  false  representations  as  to  the  value  of 
the  land  mortgaged.^'  The  assignee  may  rescind  on  suspicion  of  falsity  of  the  repre- 
sentations." An  assignee  is  not  required  to  rescind  at  once  on  discovery  that  false 
representations  had  been  made  to  him  where  the  facts  discovered  warranted  him  in 
believing  the  debt  still  well  secured.^" 

An  assignment  is  a  conveyance  within  the  meaning  of  the  recording  statutes/^ 
and  must  be  recorded  to  preserve  rights  under  it  as  against  subsequent  purchasers  f"^ 
but  failure  to  record  does  not  estop  the  assignee  from  asserting  title  as  against  one 
who  took  a  void  assignment/^  and  a  purchaser  of  a  note  and  mortgage  whose  name 
is  filled  in  as  assignee  of  the  mortgage  and  indorsee  of  the  note  and  who  reduces  the 
instruments  to  actual  possession  is  not  required  to  record  as  against  subsequent 
purported  assignees.^* 

§  10.  Transfer  of  title  of  mortgagor  and  assumption  of  debt.^^ — A  grantee  ac- 
quires all  the  mortgagor's  rights^''  and  is  bound  by  his  liabilities  charged  on  the 
land." 

Assumption  of  the  mortgage}^ — A  purchaser  of  the  land  is  not  liable  for  the 
mortgage  unless  he  expressly  or  impliedly  assumes  the  same.^°  The  mortgage  may 
be  assumed  without  its  being  expressly  so  provided/"  but  in  the  absence  of  a  written 
assumption  the  evidence  must  be  clear  and  show  that  the  assumption  was  in  fact 
made.^'^  A  grantee  who  accepts  a  deed  containing  an  assumption  clause  is  bound 
by  it.'^  The  lien  in  favor  of  the  grantor  created  by  the  assumption  of  a  void 
mortgage  as  part  of  the  purchase  price  inures  to  the  benefit  of  the  mortgagee  and 
may  be  enforced  regardless  of  the  invalidity  of  the  mortgage.'^  Failure  of  a  grantee 
who  assumes  a  mortgage  to  pay  the  debt  when  due  does  not  give  a  cause  of  action 
to  cancel  the  deed.^*  An  assumption  clause  is  not  within  a  provision  of  the  statute 
of  frauds  requiring  undertakings  not  to  be  performed  within  one  year  to  be  in 
writing  and  signed  by  the  party  to  be  charged.^'  A  promise  by  the  grantee  to  pay 
a  mortgage  is  not  a  covenant  running  with  the  land.'" 


16,  17.  ~  American  Guild  of  Virginia  v. 
Damon.   94  N.  T.  S.   985. 

18.  Simonds  v.  Cash  [Mich.]  99  N.  W. 
754.  Assignor  of  mortgage  held  responsible 
for  representations  in  appraisements  of  the 
mortgaged  premises.     Id. 

19.  Simonds  v.   Cash   [Mich.]    99  N.  T.  754. 

20.  Simonds  v.  Cash  [Mich.]  99  N.  W.  754. 
Two  months  held  not  unnecessary  delay  in 
rescinding  an  assignment  of  a  mortgage  for 
false  representations  as  to  the  value  of  the 
mortgaged  premises,  where  assignor  and  as- 
signee lived   in  different  states   widely  sep- 

ai.  Huitink  V.  Thompson  [Minn.]  104  N. 
W.    237. 

22.  Friend  v.  Tahr  [Wis.]  104  N.  W.  997. 
The  record  of  a  mortgage  affords  construc- 
tive notice  only  of  its  existence  and  owner- 
ship thereof  by  the  mortgagee  named  there- 
in, not  of  the  assignment  of  such  mortgage 
to  another.     Id. 

23.  One  who  took  an  assignment  of  the 
mortgage  without  mention  of  the  debt  se- 
cured. Miller  v.  Berry  [S.  D.]  104  N.  W. 
311. 

24.  Richards  Trust  Co.  v.  Rhomberg  [S. 
D.]  104  N.  W.  268.  An  assignee  whose  name 
is  filled  in  as  indorsee  of  the  note  and  aa 
assignee  of  the  mortgage  who  leaves  the 
papers  with  her  husband  as  agent  is  not 
negligent  in  failing  to  make  inquiries  of  him 
as  to  their  whereabouts.     Id. 


2.5.     See   4    C.   L.    696. 

20.  An  agreement  for  an-  extension  may 
be  availed  of  by  a  grantee  of  the  premises 
■who  assumed  the  mortgage.  Macaulay  v. 
Hayden,  96  N.  T.  S.  64. 

27.  A  contract  for  extension  made  by  the 
mortgagor  is  binding  on  a  subsequent  gran- 
tee whether  he  takes  "with  or  without  notice 
of  it.  White  v.  Krutz,  37  Wash.  34,  79  P. 
495 

28.  See  4  C.  L.  697. 

29.  Scholten  v.  Barber,  217  111.  148,  75  N. 
E.  460.  A  grantee  in  a  quitclaim  deed  who 
does  not  assume  a  mortgage  does  not  by 
executing  new  interest  notes  become  prin- 
cipal debtor  so  as  to  relieve  the  mortgagor 
from  liability  for  a  deficiency  judgment. 
Id. 

30.  31.  Assets  Realization  Co.  v.  Heiden, 
215  111.   9,  74  N.   B.    56. 

32.  Though  the  grantee  in  a  deed  con- 
taining an  assumption  clause  does  not  sign 
it,  yet,  if  he  accepts  the  instrument  and 
places  it  on  record  with  knowledge  of  its 
contents,  he  is  bound  thereby  as  effectual- 
ly as  though  he  had  done  so.  Gage  v. 
Cameron,   212  111.    146.   72  N.   B.   204. 

33.  Fontaine  v.  Nuse  [Tex.  Civ.  App.]  85 
S.  W.   852. 

34.  Thurmond  v.  Thurmond  [Tex.  Civ. 
App.]   13  Tex.  Ct.  Bep.  146,  87  S.   W.  878. 

35.  Higgins  v.  Bvans,  188  Mo.  627,  87  S. 
W.  973. 
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The  legal  nature  of  the  liability  created  by  sucli  assumption  is  the  subject  of  a 
contrariety  of  opinion.^^  Some  hold  that  if  the  purchase  price  is  abated  on  ac- 
count of  the  mortgage  the  grantee  must  indemnify  the  mortgagor  against  the  mort- 
gaged^ Others  hold  that  a  grantee  who  assumes  the  mortgage  is  personally  liable 
for  the  debt;^°  but  not  one  on  whom  title  is  cast  by  operation  of  law,*"  and  to 
create  a  personal  liability  where  the  debt  is  not  assumed,  it  must  appear  that  the 
amount  of  the  debt  was  deducted  from  the  purchase  price  agreed  upon.*^  Only  as  in 
favor  of  a  grantee  for  value  of  a  portion  of  the  premises  will  equity  throw  the 
burden  on  the  portion  retained.*^ 

Status  of  mortgagor  as  surety.^" — A  grantee  who  assumes  a  mortgage  .becomes 
principal  debtor,  the  mortgagor  a  surety;**  but  unless  a  mortgagee  agrees  to  a  sub- 
stitution he  may  sue  the  mortgagor  alone  or  he  may  accept  the  purchaser's  assump- 
tion and  sue  him.*^  An  extension  of  time  granted  by  a  grantee  without  the  mort- 
gagor's consent  releases  him;*"  but  an  extension  granted  to  a  grantee  who  assumes 
a  mortgage  does  not  release  a  subsequent  grantee  who  also  assumes  it.*^ 

§  11.  Transfer  of  premises  to  mortgagee  and  merger.*^ — The  question  of 
merger  when  mortgage  lien  and  fee  are  united  in  one  person  is  one  of  intention*" 


36.  Scholten  v.  Barber,  217  lU.  148,  75  N. 
E.    460. 

37.  See  20  Am.  &  Eng.  Enc.  Law  [2d  Ed.] 
993    et    seq. 

38.  Where  one  purchases  an  equity  of 
redemption  and  the  price  is  abated  on  ac- 
count of  the  mortgage  debt,  the  purchaser 
is  bound  to  indemnify  the  mortgagor  against 
the  mortgage  without  regard  to  the  value  of 
the  property.  Lowy  v.  Boenert,  110  111.  App. 
16.  Where  the  purchaser  of  an  equity  of 
redemption  receives  the  possession  and  prof- 
its, he  is  bound  to  indemnify  the  mortgagor 
against  the  mortgage  to  the  extent  of  the 
value  of  the  land.  He  may  relieve  himself 
by  returning  the  land.     Id. 

39.  Blakeslee  v.  Hoit,  116  111.  App.  83. 

40.  41.     Lobdell   v.    Ray,    110   III.   App.    230. 

42.  Where  there  is  a  paramount  mort- 
gage on  land  part  of  which  is  conveyed, 
equity  will  throw  the  burden  on  the  por- 
tion that  remains  where  the  grantee  has 
paid  full  value  or  the  grantor  has  covenant- 
ed against  incumbrances.  But  the  rule  will 
not  obtain  in  favor  of  a  purchaser  at  fore- 
closure sale.  Sternberger  v.  Sussman  [N.  J. 
Eq.]    60    A.    195. 

43.  See    4   C.   L.    698. 

44.  lov/a  Loan  &  Trust  Co.  v.  Schnose 
[S.  D.]  103  N.  W.  22;  Scholten  v.  Barber,  217 
111.  148,  75  N.  B.  460.  Owners  of  the  equity 
who  assume  a  mortgage  in  consideration  of 
an  extension  for  the  time  of  payment  of  the 
debt  become  primary  obligors  and  cannot 
recover  from  the  mortgagor  the  amount  of 
a  deficiency  .iudgment  though  he  consented 
to  the  extension.  Winslow  v.  Stoothoff,  9  3 
N.  T.  S.  335. 

45.  Scholten  v.  Barber,  217  III.  148,  75  N. 
E.  460. 

46.  Iowa  Loan  &  Trust  Co.  v,  Schnose  [S. 
D.]  103  N.  W.  22.  An  extension  given  by 
the  mortgagee  to  the  owner  of  the  equity  if 
without  the  mortgagor's  consent  releases 
him  from  his  obligation  to  the  extent  of  the 
value  of  the  land.  Winslow  v.  Stoothoff, 
93    N.    T.    S.    335. 

47.  Higgins  V.  Evans,  188  Mo.  627,  87  S. 
W.  973. 

48.  See  4  C.  L.  698.  • 


49.     Anglo-Californian   Bank  v.   Field,   146 
Cal.    644,    80   P.    1080. 

note)      Intention     and     interest     of    mort- 

gasee:  Although,  ordinarily,  when  it  is  a 
matter  of  indifference,  and  the  one  having 
a  mortgage  on  real  estate  becomes  the  own- 
er of  the  fee.  the  former  estate  is  merged  in 
tlie  latter,  this  is  not  necessarily  so,  but,  on 
the  contrary,  when  it  is  not  the  intention  of 
tlie  parties  that  it  shall  merge,  or  when  it  is 
not  to  the  interest  of  the  mortgagee  that 
such  merger  should  take  place,  the  mort- 
gage continues  to  subsist  for  the  protec- 
tion of  the  owner  of  the  fee  from  subse- 
quent or  intervening  encumbrances,  or  liens. 
Hines  v.  W^ard,  121  Cal.  115,  53  P.  427; 
Meacham  v.  Steele,  93  111.  136;  Chase 
V.  Van  Meter,  140  Ind.  321,  39  N.  E. 
455;  Wyatt-Bullard  Lumber  Co.  v.  Bourke. 
55  Neb.  9.  75  N.  V»'.  241;  Moore  v. 
Harrisburg  Bank,  8  Watts  [Pa.]  138.  If 
there  is  no  expression  or  intention  on  the 
part  of  the  mortgagee  at  the  time  he  ac- 
quires the  fee,  it  must  be  presumed  that  he 
intended  to  do  that  which  was  most  ad- 
vantageous to  himself,  and  if  this  is  that 
the  two  estates  should  not  merge,  no  merg- 
er will  take  place.  Chase  v.  Van  Meter  14  0 
Ind.  321,  39  N.  E.  455;  Patterson  v.  Mills,  69 
Iowa,  755,  28  N.  W.  53;  Freeman  v.  Paul,  3 
Greenl.  [Me.]  260,  14  Am.  Dec.  237;  Wyatt- 
Bullard  Lumber  Co.  v.  Bourke,  55  Neb.  9,  75 
N.  W.  241.  If  the  legal  ownership  of  land 
and  the  absolute  ownership  of  an  encum- 
brance upon  it  become  vested  in  the  same 
person,  the  intention  governs  the  question 
of  merger,  and  if  the  owner  has  an  interest 
in  keeping  such  interests  distinct,  there  will 
be  no  merger  unless  he  expressly  wishes  it. 
Title  Guarantee  Co.  v.  Wrenn,  35  Or.  62,  56  P 
271,  76  Am.  St.  Rep.  454.  There  is  no  merg- 
er of  the  mortgage  as  against  subsequent 
encumbrances,  when  the  mortgagor  conveys 
the  land  to  the  mortgagee,  when  it  would  be 
inequitable  or  where  there  is  an  express 
agreement  of  the  parties  that  the  lien  shall 
remain  alive,  Shattuck  v.  Belknap  Bank,  63 
Kan.  443,  65  P.  643;  Collins  v.  Stocking,  98 
Mo.  290,  11  S.  W.  750;  Fitch  v.  Applegate  24 
Wash.   26,   64   P.    147;   Gilchrist   v.   Poxen     95 
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and  will  not  be  implied  where  there  is  an  intervening  claim  fj'  but  an  intention  that  a. 
merger  should  not  result  will  be  presumed  if  it  would  be  disadvantageous  to  the 
owner.^^  A  mortgage  is  not  as  to  other  lienors  merged  in  the  sheriff's  deed  on 
foreclosure.^''  The  execution  of  leases  by  a  constructive  mortgagor  does  not  in- 
dicate an  intention  to  abandon  rights  as  mortgagor.^^  A  purchaser  of  one  of  two 
tracts  covered  by  a  mortgage  cannot  on  obtaining  an  assignment  of  the  mortgage 
satisfy  it  out  of  the  other  tract  where  there  is  no  agreement  to  that  effect.'* 

§  12.  Payment,  release  or  saiisf action. ^^ — Pa3ment  of  the  debt  extinguishes 
the  mortgage  without  satisfaction  of  record/"  or  the  preparation  and  delivery  of  a 
satisfaction  piece.'''  Payment  must  be  made  to  the  owner'*  or  record  owner  of  the 
mortgage.'"  The  fact  that  the  mortgage  is  not  produced  at  the  time  of  payment 
may  or  may  not  be  a  controlling  circumstance  in  determining  the  good  faith  of  the 
mortgagor.*"  Payment  to  an  agent  of  the  holder  is  sufficient"^  if  he  has  authority 
to  accept  payment."^     The  scope  of  his  authority  must  be  ascertained  by  the  debtor."' 


"Wis.  428,  70  N.  W.  585.  Nor  is  there  sucli 
merger  when  the  interest  and  situation  of 
the  parties  clearly  indicate  that  there  is  no 
intention  to  let  in  subsequent  liens  ahead 
of  the  mortgage,  even  though  the  satisfac- 
tion of  the  mortgage  is  entered  of  record, 
and  the  secured  notes  are  surrendered. 
Walker      v.      Goodsell,      54      Mo.      App.      631. 

When  the  mortgagee  purchases  the  fee  to 
the  mortgaged  premises,  no  merger  of  the 
mortgage  will  occur  when  the  intention  of 
the  mortgagee  is  otherwise,  or  such  merger 
is  against  his  interests.  Smith  v.  Swan,  69 
Iowa,  412,  29  N.  W.  402;  Tower  v.  Devine, 
37  Mich.  443;  Davis  v.  Pierce,  10  Minn.  376; 
Andrus  v.  Vreeland,  29  N.  J.  Bq.  394;  Van 
Nest  V.  Datson,  19  Barb.  [N.  T.]  604.  And 
the  rule  Is  the  same  at  law  as  in  equity; 
Hutchins  v.  Carleton,  19  N.  H.  487.  This 
rule  as  to  the  intention  or  presumed  in- 
tention of  the  parties  or  of  the  mortgagee 
is  not  affected  by  the  fact  that  the  mort- 
gage includes  other  estates  of  which  the 
mortgagee  is  not  the  owner.  Knowles  v. 
Carpenter,  8  E.  I.  548.  If  a  mortgagor  con- 
veys a  portion  of  the  premises  to  a  third 
person,  and  afterward  the  mortgagee  pur- 
chases the  remaining  portion  from  the  mort- 
gagor, if  it  is  intended  to  keep  the  mortgage 
^alive  as  against  the  rights  of  such  third  per- 
'son,  equity  will  treat  the  two  estates  as  co- 
existing in  the  mortgagee.  Meacham  v. 
Steele,  93  111.  135.  If  a  mortgagee  takes  a 
conveyance  of  the  mortgaged  land  under  a 
mistaken  impression  that  the  lien  of  his 
mortgage  is  lost,  but  without  any  intention 
of  releasing  the  mortgage,  it  is  not  merged 
or  discharged.  Edgerton  v.  Young,  43  111. 
464.  Of  course,  if  the  mortgagor  conveys 
the  mortgaged  land  to  the  mortgagee  by 
deed  expressly  reciting  that  it  shall  not 
operate  to  merge  the  mortgage,  there  is  no 
merger.  Abbott  v.  Curran,  98  N.  Y.  665. — See 
note  to  Forthman  v.  Deters  [111.]  99  Am.  St. 
Eep.    162. 

50,  51.  Anglo-Californian  Bank  v.  Field, 
146   Cal.   644,   80  P.   1080. 

53.  Citizens'  State  Bank  v.  Jess,  127 
Iowa,  450,   103  N.   W.   471. 

53.  Conkey  v.  Rex,  111  111.  App.    121. 

54.  Bailey  v.  Wood   [S.  C]   50  S.  B.   631. 

55.  See   4   C.   L.    699. 

50.  Friend  v.  Yahr  [Wis.]  104  N.  W.  997. 
The   payment   of   the   mortgage    debt    extin- 


guishes the  mortgage  and  the  legal  title  (if 
held  by  the  mortgagee)  revests  in  the  mort- 
gagor, notwithstanding  that  a  release  was 
not  recorded.  Horner  v.  Chaisty  [Md.]  61  A. 
283.  Services  rendered  the  mortgagee  by- 
the  mortgagor  constitute  a  good  considera- 
tion for  the  satisfaction  of  a  mortgage. 
Sherman  v.  Matthieu,  94  N.  Y.  S.  565.  Evi- 
dence insufficient  to  show  that  a  mortgagee 
had  exercised  an  option  to  purchase  -an  in- 
terest in  the  property  and  had  surrendered 
the  note  and  mortgage  as  paid.  Smith  v.  Leav- 
enworth [Or.]  80  P.  1010.  Evidence  insuf- 
ficient to  show  an  agreement  between  mort- 
gagor and  mortgagee  that  notes  deposited  as 
collateral  for  the  secured  debt  should  be 
credited  in  payment  thereof.  Campbell  v. 
Perth  Amboy  Shipbuilding  &  Engineering 
Co.  [N.  J.  Bq.]  62  A.  319.  Contract  con- 
strued as  one  to  pay  off  certain  mortgages 
and  not  one  of  indemnity.  Cudaback  v. 
Hay,  134  F.  120. 

57.  A  mortgage  having  been  extinguished 
by  payment  of  the  debt,  it  is  not  necessary 
to  valid  record  evidence  thereof  that  a 
satisfaction  piece  shall  be  executed  by  the 
actual  or  apparent  owner  of  the  debt  for 
delivery  to  the  mortgagor  or  that  there 
should  be  delivery.  Friend  v.  Yahr  [Wis.] 
104  N.  W.  997. 

58.  The  satisfaction  of  a  mortgage  as- 
signed as  collateral  by  the  mortgagee,  by  a 
deed  from  the  mortgagor  to  the  mortgagee's 
wife,  does  not  release  the  lien  of  the  mort- 
gage.    Ruberg  v.  Brown   [S.  C]    51  S.   E.   96. 

59.  Where  the  mortgagor  paid  the  debt 
to  the  record  assignees  of  the  mortgage,  the 
nonproduction  of  the  instruments  by  the 
assignee  held  not  notice  to  the  mortgagor 
that  the  mortgage  "was  held  by  another. 
Weinberger  v.  Brumberg  [N.  J.  Bq.]  61  A. 
732. 

60.  Weinberger  v.  Brumberg  [N.  J.  Bq.] 
61  A.  732.  A  mortgagor  who  in  good  faith 
conveyed  the  mortgaged  premises  in  pay- 
ment of  the  debt  held  entitled  to  equitable 
relief  as  against  the  true  owner  of  the  debt. 
Id. 

61.  An  agent  who  has  collected  interest 
for  five  years  has  authority  to  receive  the 
principal  and  discharge  the  mortgage.  Pen- 
nypacker  v.  Latimer  [Idaho]  81  P.  65.  In 
such  case  the  principal  is  estopped  to  deny 
such  authority.     Id. 
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If  the  agent  has  authority"*  the  fact  that  the  amount  received  does  not  reach  the 
owner  of  the  mortgage  is  immaterial."''  A  mortgage  may  be  kept  alive  by  a^ee- 
ment  notwithstanding  payment  in  full,""  and  where  the  mortgaged  premises  are  con- 
veyed in  payment  of  the  debt,  the  deed  may  recite  that  the  conveyance  effects  a 
payment  and  the  mortgage  left  of  record  as  part  of  the  title  while  the  debt  is  can- 
celed."'' 

A  redemption  from  foreclosure  sale  by  a  subsequent  mortgagee  extinguishes 
his  mortgage  if  property  exceeds  in  value  the  amount  of  his  debt  together  with  what 
be  paid  in  redeeming/*  and  where  a  new  mortgage  has  been  executed  in  lieu  of  a 
temporary  one,  the  mortgagor  is  entitled  to  have  the  temporary  mortgage  returned 
to  him  and  discharged  of  record ;""  but  a  release  of  parts  of  the  mortgaged  premises 
from  the  lien  on  a  sale  of  such  parts  pursuant  to  terms  of  the  first  mortgage  promotes 
and  does  not  release  the  lien  of  second  mortgages  containing  -no  such  terms.'" 

No  particular  form  of  words  is  necessary  to  create  a  release,'^  but  a  mutual 
release  of  obligations  between  the  parties  in  order  to  effectuate  the  release  of  a 
mortgage  must  have  been  so  intended.'^  A  release  is  effective  for  no  other  purpose 
than  evidence  of  the  satisfaction  of  the  mortgage.''  A  guardian  may  release  a 
.mortgage  to  him  as  such,'*  but  the  owner  of  one  of  several  notes  secured  by  a  deed 
of  trust  may  not  enter  satisfaction  though  all  the  notes  are  paid,'°  and  the  satis- 
faction of  a  mortgage  to  trustees,  before  maturity,  requires  the  united  action  of  all 
trustees.'"  ExtingTiishment  is  prima  facie  established  by  a  receipt  of  payment  and 
release  in  a  deceased  mortgagee's  handwriting."  A  release  fraudulently  obtained 
is  ineffective  for  any  purpose,'*  and  one  executed  under  mistake  of  fact  may  be 
set  aside  if  rights  of  third  persons  have  not  intervened."     A  release  will  not  be  set 


62.  Authority  In  an  agent  to  coHect  in- 
terest on  a  mortiiragre  debt  is  not  authority 
to  collect  the  principal  and  discharge  the 
mortgrage.  Cornish  v.  Woolverton  [Mont.] 
81  P.   4. 

C3.     Cornish  v.  Woolverton  [Mont.]  81  P.  4. 

64.  A  person  in  possession  of  a  note  and 
mortgage  with  authority  to  collect  may  take 
from  the  mortgagor  a  new  mortgage  on 
the  same  premises  for  the  purpose  of  pro- 
viding means  with  which  to  pay  the  one  he 
holds  and,  after  he  realizes  on  such  subse- 
quent mortgage  the  first  is  extinguished. 
Friend  v.    Yahr    [Wis.]    104    N.    W. -997. 

65.  Friend  v.  Yahr   [Wis.]    104  N.  W.    997. 

66.  Where  future  advances  are  made, 
subsequent  creditors  with  notice  are  bound 
by  the  agreement.  Girard  Trust  Co.  v. 
Baird,   212  Pa.   41,    61  A.   507. 

67.  Weinberger  v.  Brumberg  [N.  .J.  Eq.] 
61  A.  732. 

68.  Work  V.  Braun    [S.  D.]   103  N.  W.  764. 

69.  Callahan  v.  Mercantile  Trust  Co.,  188 
Mass.   393,  74  N.  B.  666. 

70.  Mt.  Adams,  etc.,  E.  Co.  v.  Central 
Trust  &  Safe  Deposit  Co.,  2  Ohio  N.  P.  (N. 
S.)    529. 

71.  "The  within  mortgage  is  hereby  re- 
leased and  discharged  and  the  clerk  of  the 
court  is  authorized  to  satisfy  the  same  of 
record"  releases  the  mortgage  as  against 
a  subsequent  mortgagee.  Werber  v.  Cain 
[S.  C]   51  S.  E.  123. 

72.  Mutual  release  of  obligations  between 
partners  on  dissolution  of  the  Arm  held  not 
intended  as  a  release  of  a  mortgage  by  one 
to  the  other  executed  prior  to  the  organiza- 


tion    of     the     Arm.     Hubbard     v.     Mulligan 
[Colo.]  82  P.  783. 

73.  Where  the  beneficiary  appends  a  re- 
lease to  a  warranty  deed  of  the  premises 
such  release  is  not  a  quitclaim  deed  but 
operates  as  a  mere  extinguishment  of  his 
claim.  Stevens  Lumber  Co.  v.  Hughes 
[Miss.]  38  So.  769.  Such  release  operates 
to  the  benefit  of  the  grantor  and  the  grantee 
is  not  subrogated  to  the  rights  of  the 
beneficiary.     Id. 

74.  Werber  v.  Cain  [S.  C]   51  S.  B.  123. 
.75.     Under   the   statute    only   the   payee   or 

his  assignee  is  authorized   to   do  so.     Busby 
V.   Compton,  112  Mo.  App.   569,   87   S.   W.   109. 

76.  Vohmann  v.  Michel,  96  N.  T.  S.   309. 

77.  Sherman  v.  Matthieu,  94  N.  T.  S.  565. 
The  fact  that  a  mortgagee  who  had  had  ex- 
plained the  necessity  of  having  a  release 
recorded  did  not  do  so  is  not  inconsistent 
with  an  inference  of  release  from  finding 
one  signed  by  her  among  her  effects.     Id. 

78.  A  release  fraudulently  obtained  from 
a  depositary  and  recorded  without  payment 
of  the  debt  is  ineffective  both  as  to  the  orig- 
inal parties  and  subsequent  bona  fide  pur- 
chasers. Franklin  v.  Killilea  [Wis.]  104  N. 
W.  993,  One  who  takes  a  mortgage  on  faith 
of  a  forged  satisfaction  piece  does  not  ac- 
quire a  lien  superior  to  the  mortgage  pur- 
ported to  be  discharged.  Vohmann  v  Mi- 
chel,  96  N.   T.  S.   309. 

79.  Doxey  v.  Western  State  Bank,  113  111. 
App.  442.  Bill  to  set  aside  a  satisfaction  of 
a  mortgage  on  the  ground  of  mistake  not 
maintainable  against  one  who  purchased  at 
execution  sale  against  the  mortgagor,  where 
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aside  though  executed  and  recorded  prior  to  the  maturity  of  the  indebtedness  at  the 
instance  of  an  assignee  of  the  debt  as  against  a  bona  fide  subsequent  incumbrancer.^" 
A  bill  to  compel  the  satisfaction  of  a  mortgage  must  clearly  allege  payment 
and  the  evidence  must  clearly  establish  the  allegation.*^  An  action  to  cancel  a 
mortgage  is  one  to  relieve  the  real  estate  from  its  operation  and  not  one  upon  the 
bond  secured.*''  Where  a  building  and  loan  association  in  the  hands  of  a  receiver 
has  loaned  money  on  property  in  a  state  other  than  that  of  its  domicile,  the  bor- 
rower may  maintain  an  action  to  cancel  the  mortgage,  on  payment  of  the  loan, 
without  leave  of  the  court  appointing  the  receiver,  where  he  has  neither  actual  nor 
constructive  possession.of  the  property.*^ 

Release  hy  tar  of  limitations}^ — An  indemnity  mortgage  is  satisfied  where 
limitations  have  run  against  the  obligation  it  indemnified  against.*^ 

Penalties  for  failure  to  release.^" — Statutes  authorizing  the  recovery  of  a  penalty 
for  failure  to  release  a  mortgage  of  record  are  to  be  strictly  construed*^  and  apply 
only  where  the  mortgage  of  record  is  an  enforceable  one.** 

§  13.  Redejnption^^  from  the  mortgage  must  not  be  confused  with  redemption 
from  foreclosure  sale."" 

The  right  to  redeem"^  is  not  affected  by  a  void  foreclosure  sale'"'  but  may  be  cut 
off  by  limitations."' 

Procedure  to  redeem?*' — Eedemption  must  be  sought  in  an  appropriate  pro- 
ceeding."^ A  husband  who  executes  a  deed  intended  as  a  mortgage  and  thereafter 
conveys  the  premises  to  his  wife  is  a  necessary  party  to  a  suit  by  her  to  redeem."' 
In  Maiae  a  bill  to  redeem  authorized  by  statute  cannot  be  maintained  without  full 
compliance  with  statutory  conditions."'  A  bill  not  alleging  compliance  with 
statutory  conditions  cannot  be  maintained,"*  but  an  amendment  supplying  such  al- 
legations may  be  allowed  when  it  appears  that  otherwise  the  bill  could  not  be 
seasonably  commenced  before  the  mortgage  would  be  forever  foreclosed.""  In  an 
action  upon  the  breach  of  an  equitable  mortgage  the  court  may  determine  the  amount 
necessary  to  redeem  and  direct  that  unless  it  be  paid  the  decree  of  the  court  shall 
operate  as  a  conveyance.^    Where  an  administrator  seeks  to  redeem  from  a  mortgage 


the  mortgagee  Is  not  a  party  and  the  pur- 
chaser is  not  shown  to  have  connection  with 
the  satisfaction  agreement  other  than  record 
knowledge  thereof.  Barco  v.  Doyle  [Fla.] 
39   So.   103. 

Havighorst  v.  Bowen,  116  111.  App.  230. 

Dinner  v.  Van  Dyke,  25  Pa.  Super.  Ct. 


80. 
81. 
433. 
82. 


An  equitable  owner  may  in  his  own 
name  maintain  a  bill  to  cancel  a  mortgage 
on  the  premises  given  by  another  after  he 
has  paid  .the  mortgage  and  it  is  no  defense 
that  the  bond  secured  is  a  sealed  instrument. 
"Whelpley  v.  Ross,   25  App.  D.  C.    207. 

83.  Egan  v.  North  American  Loan  Co.,  45  Or. 
131,  76  P.  774.  Complaint  for  cancellation 
of  a  building  and  loan  association  mortgage 
on  the  ground  that  the  debt  had  been  paid 
held  not  to  state  a  cause  of  action.  Darr  v. 
Guaranty  Sav.  &  Loan  Ass'n  [Or.]   81  P.  565. 

84.  See  4  C.  L.  701.  also  Foreclosure  of 
Mortgages  on  Land,  5  C.  L.  1441. 

85.  Morris  v.  Hulme  [Kan.]  81  P.  169. 

86.  See   4   C.   L.   703. 

87.  In  order  to  recover  the  penalty  pre- 
scribed by  Burns'  Ann.  St.  1901,  §  1105,  it 
must  appear  that  the  debt  or  obligation  has 
been  paid,  lawfully  tendered  or  discharged. 
Hood  V.  Baker  [Ind.  App.]   75  N.  B.  608. 


88.  Where  a  note  embodied  in  a  mort- 
gage is  left  blank  as  to  amount  the  mort- 
gage was  unenforceable  and  was  not  an  in- 
strument contemplated  by  Code  1896,  §  1066, 
prescribing  a  penalty  for  failure  to  enter 
satisfaction  of  a  mortgage.  Duke  v.  Chand- 
ler   [Ala.]    39   So.   567. 

89,  90.  See  4  C.  L.  701.  See  Foreclosure 
of  Mortgages  on  Land,  5  C.  L.  1441. 

91.  See  4  C.  L.  702. 

92.  Chace   v.   Morse    [Mass.]    76  N.   E.    142. 

93.  A  mortgagee  who  lawfully  obtains 
and  retains  possession  during  a  period 
greater  than  that  allowed  for  redemption 
acquires  title.  Becker  v.  McCrea,  94  N.  T. 
S.    20. 

94.  See   4   C.   L.    702. 

95.  A  mortgagor  cannot  enforce  redemp- 
tion in  trespass  to  try  title.  He  must  sue 
for  that  purpose  alleging  equities  authoriz- 
ing recovery.  Parks  v.  Worthington  [Tex. 
Civ.  App.]  13  Tex.  Ct.  Rep.  204,  87  S.  'W. 
720. 

9C.  Marbury  Lumber  Co.  v.  Posey  [Ala.] 
38  So.  242. 

97,  98,  99.  Doe  v.  Littlefleld,  99  Me.  317,  59 
A.  438. 

1.  Stitt  V.  Rat  Portage  Lumber  Co.  [Minn.] 
104   N.  W.    561. 
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of  several  parcels  some  belonging  to  himself  and  some  to  the  estate,  the  amount 
necessary  to  redeem  each  parcel  should  be  ascertained.^  By  statute  in  Maine  if 
a  greater  sum  than  is  due  has  been  paid  it  may  be  recovered.^  A  decree  that  the 
plaintiff  is  entitled  to  redeem  on  payment  of  the  amount  due  and  that  the  cause  be 
referred  to  the  register  to  ascertain  the  account  between  the  parties  is  a  final  de- 
termination.* Under  a  rule  allowing  an  appeal  from  an  interlocutory  decree  it  is 
not  essential  that  such  a  decree  be  entered.^ 

§  14.  Subrogation.^ — One  with  no  interest  in  the  premises  who  voluntarily 
pays  the  mortgage  debt  is  not  entitled  to  be  subrogated  to  the  rights  secured/ 
unless  such  payment  was  made  under  an  agreement  that  it  should  constitute  a  lien 
or  to  protect  an  interest  in  the  premises;*  but  one  who  pays  upon  request  is  not 
a  mere  volunteer."  A  widow  is  not  subrogated  to  mortgage  lien  discharged  in  part 
with  her  separate  means,^"  but  a  wife  who  pays  off  a  mortgage  on  the  homestead 
without  intending  to  relinquish  her  right  to  repayment  but  solely  for  the  purpose 
of  protecting  her  homestead  rights  is  entitled  to  be  subrogated  to  the  rights  of  the 
mortgagee.^"-  Ordinarily  a  junior  mortgagee  is  not  entitled  to  b^  subrogated  to  a 
lien  which  did  not  exist  when  his  mortgage  was  taken.^^  A  grantee  of  land  subject 
to  a  mortgage,  who  agrees  with  the  grantor  to  pay  said  mortgage  as  part  of  the  pur- 
chase price,  after  payment  of  the  mortgage  is  not  entitled  to  be  subrogated  to  the 
rights  of  the  mortgagee  as  against  the  lienholders.^^ 

MOTIONS  AND  OKDEKS.n 

The  office  of  a  motion^^  is  distinct  from  that  of  a  judgment  in  that  it  is  not 
primarily  to  try  the  facts.^" 

Making  and  submitting  and  filing  motion.^'' — Tt  is  not  essential  that  the  motion 
be  offered- or  filed  in  writing  if  entered  of  record.^'  Submission  of  motions  by  cor- 
respondence is  improper,^^  especially  when  a  rule  requires  written  motions  filed  with 
the  clerk.^"  In  Fuch  case  the  proper  practice  is  for  the  judge  to  turn  them  over  to 
the  clerk  with  directions  to  notify  the  movant.^^  Affidavits  to  support  a  rule  re- 
quiring an  allocatur  should  mal<:e  a  prima  facie  case.^^ 

Notice^'  is  not  required  if  no  right  of  an  adverse  party  is  to  be  affected,^*  but 


5.  Smith  V.  Goethe   [Cal.]    82  P.   384. 

3.  Under  Rev.  St.  1903.  §  23,  c.  92,  pro- 
viding that  if  a  greater  sum  than  is  due 
is  paid  to  redeem  it  shall  be  refunded,  evi- 
dence held  to  show  that  the  mortgagor  had 
paid  more  than  was  due  and  was  entitled  to 
recover  the  excess.  Hagerty  V.  Webber 
[Me.]    61   A.   685. 

4.  Is  appealable.  Gentry  v.  Lawley  [Ala.] 
37   So.   829. 

,"i.  In  a  suit  to  redeem  and  for  an  ac- 
counting it  is  not  essential  that  an  inter- 
locutory decree  from  which  an  appeal  may 
be  taken  be  entered  as  provided  by  Code 
Civ.  Proc.  §  963,  as  such  statute  gives  a 
right  of  appeal  from  such  decree  only  when 
one  is  made.  Smith  v.  Goethe  [Cal.]  82  P. 
384. 

6.  See   4    C.   L.    703. 

7.  Doxey  v.  Western  State  Bank,  113  111. 
App.   442. 

8.  Blydenburgh   v.    Seabury,    93   N.    T.    S. 
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9.  One  who  tenders  the  full  amount  due 
Under  a  mortgage  at  the  request  of  a  tenant 
in  common  of  the  premises.  Simonson  v. 
Lauck,    93    N.    T.    S.    965. 


10.  Hickey  v.  Conine,  6  Ohio  C.  C.  (N.  S.) 
321. 

11.  Charmley  v.  Charmley  [Wis.]  103  N. 
W.  1106. 

12.  Anthes  v.  Schroeder  [Neb.]  103  N.  W. 
1072. 

IS.  Dieboldt  Brewing  Co.  v.  Grabski,  7 
Ohio  C.  C.    (N.  S.)   221. 

14.  This  topic  does  not  treat  of  particular 
motions  but  only  of  matter  common  to  all. 
See  New  Trial,  etc.,  4  C.  L.  810;  Pleading,  4  C. 
L.   980.   and  similar  topics. 

15.  See  4   C.  L.   704,   n.   3-7. 

16.  Smith  v.  Whaley   [R.  I.]    61  A.   173. 

17.  See  4  C.  L.  704,  n.  11  et  seq. 

18.  Motion  to  set  aside  judgment.  Hart- 
man  V,  Viera,  113  111.  App.   216. 

10,  ao,  21.  In  re  Kinney  [C.  C.  A.]  135  F. 
340. 

22.  O'Malley  v.  Times  Pub.  Co.,  135  P.  909. 

23.  See  4  C.  L.    704. 

24.  Not  necessary  on  a  motion  for  nunc 
pro  tunc  entry  to  correct  records,  especially 
if  made  from  judge's  recollection.  Groton 
Bridge  &  Mfg.  Co.  v.  Clark  Pressed  Brick  Co. 
[C.   C.   A.]    136   P.    27. 
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a  motion  designed  to  rectify  Jurisdiction  over  parties  requires  it.^'  A  motion  for 
an  indefinite  stay  is  of  the  character  which  even  independent  of  court  rules  requires 
notice.^"  Notice  may  be  by  entry  on  the  record  of  which  notice  is  charged."  One 
jparty  cannot  complain  that  another  disconnected  in  interest  had  no  notice.^* 

Hearing  and  rehearing  and  relief. ^^ — A  motion  in  a  cause  should  be  addressed 
to  the  court  which  has  the  cause  and  at  the  county  where  it  is  triable,  except  as  the 
statute  permits  otherwise.^"  A  rule  to  show  cause  may  be  heard  in  open  court  with- 
out being  placed  on  calendar.^^  Under  a  statutory  power  to  judges  to  make  orders 
in  any  part  of  the  state,  if  they  are  of  the  kind  made  out  of  court  without  notice, 
a  rule  to  show  cause  may  be  made  where  the  judge  resides,  returnable  in  another 
county  where  respondent  resides.'*^  Pending  motions  are  carried  over  the  term 
by  a  general  continuance.^^  The  mere  filing  at  a  term  does  not  carry  the  motion 
over  to  the  next.^*  A  motion  not  heard  on  the  day  set  may  be  specially  continued 
to  any  day  certain,  notwithstanding  a  general  rule  of  court  to  take  up  undisposed-of 
motions  on  a  later  day.'^  A  motion  of  a  kind  not  recognized  may  be  overruled.^" 
Procuring  a  decree  on  the  same  matter  while  a  motion  pends  concludes  the  movant.'''' 

Benewals}^ — Ordinarily  a  motion  denied  by  one  judge  should  not  be  renewed 
before  another  without  leave.'"' 

The  order.^" — It  must  be  made  pursuant  to  a  pending  action  or  the  pleadings 
therein,  or  there  must  be  independent  process  on  the  motion.*^  Casual  statements 
out  of  court  are  not  to  be  regarded  as  orders  of  a  judge  authorized  to  make  orders 
in  writing.*^'  It  is  better  practice  to  file  a  decision  with  an  order,^^  and  in  New 
York  it  is  essential  when  an  issue  of  law  is  decided,*''  but  findings  are  not  required 
by  a  statute  applying  only  to  judgments  on  issues  of  fact.*^  When  the  court  is  in 
session,  an  order  signed  by  the  judge  in  his  chambers  adjoining  the  court  room, 
an  open  door  connecting  the  two,  is  signed  in  open  court.** 

Operation  and  effect  of  orders." — An  order  void  on  its  face  may  be  collaterally 
attacked  at  any  time.*^  An  order  entered  when  a  party  was  dead,  but  of  which  fact 
the  record  is  silent,  is  voidable  only.*" 

Nunc  pro  tunc  orders^"  supply  only  the  record,  not  the  order,'^  hence  it  must 
be  shown  that  the  order  was  made.^^ 


25.  Motion  to  amend  return  to  process. 
King-  V.  Davis,  137  P.  222. 

26.  Delahunty  v.  Canfleld,  106  App.  Div. 
386,  94  N.  T.  S.   815. 

27.  Motion  for  alimony.  Jones  V.  Jones, 
111   III.   App.   396. 

28.  Motion  to  order  assignment  of  mort- 
gage to  party  tendering  payment  and  to  dis- 
miss was  not  served  on  movant's  co-defend- 
ants, and  complainant  objected.  Simonson  v. 
Lauck,  93  N.  T.  S.  965. 

29.  See   4  C.  L.  705. 

30.  So  "by  statute.  Code  Civ.  Proc.  §  769. 
Delahunty  v.  Canfleld,  106  App.  Div.  386,  94 
N.  T.  S.  815.  Motion  for  judgment  in  real 
action  to  reform  deed  follows  the  venue. 
Tefft  V.  Greenwich  &  J.  R.  Co.,  47  Misc.  26, 
95  N.  T.  S.   205. 

31.  32.  State  V.  Cape  Fear  Lumber  Co. 
[S.    C]    51    S.   E.    873. 

33.  It  is  a  "cause  or  proceeding."  R.  S. 
1901,  552,  567.  Hartman  v.  Viera,  113  111. 
App.   216. 

34.  Klein  v.  Southern  Pac.  Co.,  140  F.  213. 

35.  Continued  from  4th  to  11th,  whereas 
general  rules  would  have  carried  it  over  to 
18th.  McFetridge  v.  Megargee,  J6  Pa.  Super. 
Ct.   501. 


36.  Motion  to  change  a  finding.  Leedy  v. 
Capital  Nat.  Bank   [Ind.  App.]   73  N.  E,  1000. 

37.  Mellerio  v.  Freeman,  211  Pa.  202,  60  A 
735. 

38.  See   4   C.   L.    705. 

39.  Garner  v.   Hellman,   93   N.  T.   S.   431. 

40.  See   4    C.   L.    705. 

41.  State  V.  Pendergast  [Wash.]  81  P,  324. 

42.  Advice  by  probate  judge  to  guardian. 
In  re  Kimble,  127  Iowa,  665,  103  N.  W.   1009, 

43.  44.  Code  Civ.  Proc.  §§  1010,  1021.  Vin- 
cent V.  Stearns,  93  N.  Y.  S.  482.  Order  over- 
ruling demurrer  and  directing  Judgment  held 
sufficient.     Id. 

45.  McCoy  V.  Brooks  [Ariz.]  80  P.  365. 

46.  San  Luis  Obispo  County  v.  Simas  [Cal 
App.]  81  P.  972. 

47.  See  4  C.  L.  105,  n.  45.  See,  also.  For- 
mer Adjudication,  5  C.  L.  1502;  Judgments,  6 
C.   L.   214. 

48.  Callaway  v.   Irvin    [Ga.]    51   S.   B.    477. 

49.  Prouty  V.   Moss,   111  111.  App.   536. 

50.  See,     also.     Judgments,     6    C.     L.     214. 

51.  Finch  v.  Finch,  111  111.  App.  481;  Klein 
V.  Southern  Pac.  R.  Co.,  140  F.  213.  Inser- 
tion in  record  of  order  that  administrators 
give  notice  to  claimants,  held  proper.  Smith 
V.  Whaley  [R.  I.]   61  A.  173. 
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'Amendmeni  and  vacation.^^ — A  void  order  may  be  set  aside  after  term.^*  Or- 
ders taken  in  absence  of  counsel,  if  the  same  be  excusable,  may  be  set  aside  and 
rehearing  ordered."^  The  court  may  ordinarily  vacate  an  order  made  by  the  judge.^* 
An  order  wholly  void  may  be  set  aside  on  motion.  ^^  A  separate  action  is  necessary 
if  none  of  the  statutory  grounds  for  vacation  on  motion  exist.^' 

Costs^^  should  not  be  allowed  on  denial  of  a  motion  unopposed  by  the  other 
party.*"     Statutory  costs  will  go  only  when  the  order  is  of  the  kind  specified.*^ 
MuLTiFAKiousNESS ;  MULTIPLICITY ;  MUNICIPAL  AiDS  AND  RELIEFS,  See  latest  topical  index. 
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§  1.  Power  to  Issue  (704).  Refunding 
Bonds  (705).  Railroad  Aid  Bonds  (705). 
Limitation  of  Indebtedness  (706).  Cura- 
tive Acts   (706). 

§  2.  Conditions  Precedent;  Submission  to 
Vote;  Provision  for  Payment  (707).  Assent 
of  Voters  or  Taxpayers  (707).  Notice  of 
Election  (708).  Providing  for  Payment  of 
Bonds    (708). 

§  3.     Exeentlon     (708). 

§  4.  Form  and  Requisites  (709).  Valida- 
tion Proceedings   (709). 


§  5.     Issue   and   Sale    (709). 

§  6.  Rlshts  and  Liabilities  Arising  Out  of 
Illegal  Issue  (710). 

§  7.  Transfer  (710).  Recitals  (711).  Es- 
toppel   (711). 

§  8.  Payment  (712).  Payment  From  Spe- 
cial   Fund    or    Tax    (712). 

§  9.     Scaling    Overissue    (713). 

§  10.  Enforcement  of  Improvement  Bonds 
Against    Abutters    (713). 


"Municipal  londs"  includes  all  public  .bonds,  but  not  warrants  for  the  pay- 
ment of  public  money.*^ 

§  1.  Power  io.issue.^^ — To  authorize  the  issue  of  bonds  by  municipalities,  the 
power  must  be  conferred  on  them  by  the  constitution"*  or  by  statute."^  Such  stat- 
utes will  be  strictly  construed,"*  and  in  determining  their  validity  the   Federal 


62.  That  the  Judge  started  to  write  it  is 
not  enough  (Crystal  Ice  &  Cold  Storage  Co. 
V.  Marion  Gas  Co.  [Ind.  App.]  74  N.  B.  15), 
and  there  should  be  a  memorandum  or  at 
least  more  than  mere  oral   evidence    (Id.). 

53.  See  4  C.  L.  706, 

54.  MacFarland  v.  Saunders,  25  App.  D.  C. 
438. 

55.  Motions  for  new  trial.  Whitney  v. 
Superior  Ct.  of  San  Francisco  [Cal.]  82  P.  37; 
Vinson  v.  Los  Angeles  Pao.  R.  Co.  [Cal.]  82 
P.    53. 

56.  Order  of  examination  made  by  judge 
may  be  vacated  on  motion  to  special  term 
under  Code  Civ.  Proc.  §  772.  In  re  Schlot- 
terer,   93   N.  T.   S.   895. 

57.  Prouty  v.  Moss,  111  111.  App.  536. 
Dunsmuir   v.    Coffey    [Cal.]    82   P.    682. 
See   4  C.  L.   706.   n.    61. 
In  re  Collins'   Estate,   93  N.   T.   S, 
Those    authorized    on    denial    not 

lowable  on  grant  of  motion. 

Proc.     §     550.     Schlachter     v 

Roman    Catholic    Church    of    Hoven    [S.    D.] 

105  N.  W.  279. 

62.  See    Municipal    Corporations 
720;  Counties,  5  C.  L.   857,  etc. 

63.  See    4    C.   L.    706. 

64.  Where  the  constitution  directed  the 
payment  of  public  school  certificates  that 
might  thereafter  be  issued  by  the  city  coun- 
cil out  of  the  proceeds  of  the  sale  of  consti- 
tutional bonds  of  a  certain  issue,  previously 
authorized  for  the  liquidation  of  a  city  debt, 
and  where  all  of  the  bonds  thus  authorized 
had  been  disposed  of  by  the  board  of  liqui- 
dation, it  was  held  that  mandamus  would 
not  lie  to  compel  the  issuance  of  additional 
bonds  to  pay  belated   certificates  issued  by  the 


58. 
59. 
60. 
61. 


342. 
al- 

Rev.  Code  Civ. 
St.     Bernard's 


4    C.    L. 


council  after  the  exhaustion  of  the  bond  is- 
sue. If  the  fund  has  proved  insufficient  the 
remedy  is  legislative,  not  judicial.  State  v. 
Board  of  Liquidation  of  City  Debt  [La.]  39 
So.   448. 

65.  Laws  1895,  p.  65,  authorizing  cities  of 
the  4th  class  to  borrow  money  on  bonds  for 
the  purpose  of  establishing  electric  light 
works  if  two-thirds  of  the  voters  assented 
thereto,  did  not  repeal  by  implication  Rev. 
St.  1889,  art.  2,  c.  31,  empowering  cities  to 
incur  indebtedness  and  issue  bonds  for  any 
purpose  authorized  by  the  charter  on  the  as- 
sent of  two-thirds  of  the  voters,  and  conse- 
quently the  former  act  was  not  the  only  stat- 
utory warrant  of  authority  for  the  issue  of 
electric  light  bonds.  Evans  v.  McParland, 
186  Mo.  703,  85  S.  W.  873. 

66.  The  City  of  Placerville,  which  had 
been  incorporated  under  a  special  act,  was 
authorized  by  Act  April  3,  1863,  to  issue 
bonds.  By  act  of  April  6,  1863,  the  city  was 
reincorporated  and  there  was  an  express  pro- 
vision repealing  the  act  incorporating  the 
city  and  all  amendatory  acts,  which  was 
held  to  repeal  the  bond  act  and  to  render  the 
bonds  issued  thereunder  void.  Wichraan  v. 
Placerville  [Cal.]  81  P.  537.  In  the  act  au- 
thorizing "bonds  in  aid  of  internal  improve- 
ments, improving  streets,  highways,  etc.," 
the  phrase  beginning  with  the  word  "im- 
proving" limits  the  preceding  one,  and  con- 
fines the  aid  to  the  works  enumerated  in 
such  phrase.  State  v.  Weston  [Neb.]  96  N. 
Y.  668.  Amendment  providing  that  limitation 
shall  not  apply  to  liquidation  bonds  for  pay- 
ment of  debts  existing  when  act  was  pass- 
ed.    Smith   V.  Vicksburg   [Miss.]    38   So.    301. 
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courts  will  adopt  the  construction  put  upon  them  by  the  highest  state  court  at  tlie 
time  the  bonds  were  issued.^^  Constitutional  provisions  requiring  statutes  to  con- 
tain but  one  subject,"^  and  as  to  the  passage  of  local  and  special  laws""  and  the  like, 
must,  of  course,  be  complied  with.'"  Authority  to  the  mayor  and  council  to  issue 
bonds  authorizes  the  council  to  issue  them  over  the  mayor's  veto.'^  Bonds  may  be 
issued  only  for  public  purposes.'^  The  fact  that  a  city  is  authorized  to  issue  munici- 
pal bonds  for  school  purposes  does  not  deprive  a  school  district  embracing  it  of  the 
power  to  issue  school  bonds  in  the  manner  prescribed  by  statute.''^  An  act  au- 
thorizing the  issue  of  bonds  is  a  revenue  bill." 

Refunding  bonds.''^ — Tlie  legislature  may  require  a  county  to  fund  its  debt,  not 
leaving  it  any  discretion,^"  and  may  authorize  the  funding  of  a  debt  incurred  for- 
current  expenses.'"  A^'here  refunding  bonds  are  issued,  the  original  debt  is  merged 
therein.'" 

Railroad  aid  hondsP — Counties  which  issue  bonds  for  railway  stock  do  not 
.hold  the  latter  in  a  governmental  capacity  but  subject  to  the  same  rights  and  lia- 
bilities as  private  corporations  and  individuals.*"     A  town  cannot  complain  that  its 


G7.  91  Ohio  Laws,  p.  543,  which  authoriz- 
ed counties  of  a  certain  population  to  levy 
an  extra  tax  and  to  issue  bonds  in  antici- 
pation for  improvement  of  public  roads,  was 
not  a  law  of  a  g-eneral  nature  within  the 
meaning-  of  Ohio  Const,  art.  2,  §  26,  providing 
that  "all  laws  of  a  general  nature  shall  have 
a  uniform  operation  throughout  the  state" 
as  such  provision  was  construed  by  the  state 
courts  originally  although  they  had  subse- 
quently changed  their  construction.  Rees 
V.  Olmsted  [C.  C.  A.]  135  F.  296.  See  i 
C.   L.   707,   n.    73. 

68.  Act  Feb.  25,  1903  (Acts  1903.  p.  59). 
authorizing  cities  and  towns  to  issue  bonds 
is  not  invalid  as  containing  more  than  one 
subject,  because  it  contains  provisions  for 
an  election  and  the  issuance  of  bonds  in  ac- 
cordance with  the  result  thereof.  Blakey  v. 
City  Council  of  Montgomery  [Ala.]  39  So. 
745. 

09.  Act  Feb.  25,  1903  (Acts  1903,  p.  59) 
is  not  rendered  a  local  act  by  the  provisions 
of  %  10  exempting  certain  cities  from  its 
operation.  Blakey  v.  City  Council  of  Mont- 
gomery [Ala.]  39  So.  745.  A  special  act  au- 
thorizing the  appointment  of  a  board  of 
county  road  commissioners,  and  making 
them  a  body  corporate,  does  not  render  the 
act  invalid  under  the  constitutional  limita- 
tion that  no  special  act  shall  be  passed  con- 
ferring corporate  powers,  as  at  most  such 
a  body  is  a  local  organization  for  the  pur- 
pose of  civil  administration.  Rees  v.  Olm- 
sted  [C.  C.  A.]   135  F.    296. 

70.  Const.  §  222,  empowering  the  legis- 
lature to  pass  "laws"  authorizing  the  issu- 
ance of  municipal  bonds,  does  not  require 
the  passage  of  more  than  one  law  to  confer 
such  power  on  a  city  or  town.  Blakey  v. 
City  Council  of  Montgomery  [Ala.]  39  So. 
745. 

71.  Where  the  town  council  has  author- 
ity to  pass  an  ordinance  by  a  two-thirds 
vote  over  the  mayor's  veto.  Diefenderfer  v. 
State    [Wyo.]    80   P.    667. 

72.  Bonus  bonds  for  building  a  factory 
invalid.  Schmid  v.  Frankfort  [Mich.]  12 
Det,  Leg.  N.  473,  104  N,  W.  668.     May  be  is- 

6   Curr.   Law. — 45. 


sued  for  drainage  purposes.  Sisson  v.  Board 
of  Sup'rs  of  Buena  Vista  County  [Iowa]  104 
N.  W.  454. 

73.  Power  conferred  on  city  of  Los  An- 
geles by  its  charter  is  not  exclusive  and 
does  not  prevent  school  district  comprising 
that  city  and  contiguous  territory  from  issu- 
ing school  bonds  in  accordance  with  the 
provisions  of  Pol.  Code,  §§  1880-1887.  Los 
Angeles  City  School  Dist.  v.  Longden  [Cal.] 
83  P.   246. 

74.  Where  they  must  pass  three  several 
readings,  a  bill  authorizing  bonds  may  be 
amended  after  the  second  reading  by  strik- 
ing out  a  provision  authorizing  the  county 
commissioner  to  purchase  bonds  before  they 
became  due,  since  that  did  not  increase  the 
tax  or  materially  change  the  bill.  Chatham 
County  Com'rs  v.  Stafford,  138  N.  C,  453,  50 
S.  E.   862. 

75.  See  4  C.  L.   707. 

76.  Certain  phrases  of  the  act  "If  the 
bonds  authorized  are  issued"  construed  and 
held  not  to  show  that  the  act  was  not  man- 
datory.    Jones    V.    Madison    County    Com'rs, 

137  N.  C.   579,  50  S.  E.   291. 

77.  Chatham    County    Com'rs    v,    Stafford, 

138  N.  C.  453,  50  S.  E.  862.  Where  a  city 
was  authorized  to  fund  its  existing  indebted- 
ness it  cannot,  three-  years  later,  fund  a 
floating  indebtedness  of  substantially  the 
same  amount,  as  part  of  it  -was  not  the  same 
as  existed  at  the  time  the  law  was  passed, 
though  the  revenues  and  expenditures  of  the 
city  had  been  substantially  equal  since. 
Smith  v.   Vicksburg    [Miss.]    38    So.    301. 

78.  After  proceedings  have  been  started 
to  issue  bonds  for  outstanding  warrants, 
no  action  can  be  maintained  on  the  latter, 
but  if  the  sale  of  the  bonds  and  the  pay- 
ment of  the  warrants  was  unreasonably  de- 
layed, an  action  might  be  maintained  to 
vacate  the  proceedings.  De  Roberts  v. 
■Cross    [Okl.]    82  P,    735. 

70.     See    4   C.    L.   708. 

80.  Where  it  has  representatives  in  the 
directorate  it  is  bound  by  their  action. 
Hinds  &  Adams  Counties  v.  Natchez,  J.  & 
C.   R.  Co.,   85  Miss.    699,   38  So.   189. 


706 


MUNICIPAL  BONDS  §  1. 


6  Cur.  Law. 


bonds  have  been  turned  over  by  the  railroad  to  a  construction  company  under  an 
illegal  contract.*^ 

Limitation  of  indebtedness."^ — The  amount  that  may  be  borrowed  is  usually 
limited  in  some  way,  as  to  a  certain  percentage  of  the  last  preceding  assessment,^^ 
or  to  such  a  sum  as  will  not  increase  the  annual  rate  of  taxation.**  So  too,  the 
amount  of  indebtedness  which  a  municipality  may  incur  is  often  limited  to  a  cer- 
tain percentage  of  the  assessed  value  of  the  taxable  property.'*''  The  legislature  can- 
not authorize  or  compel  a  city  to  increase  its  indebtedness  beyond  the  constitutional 
limit.*"  Bonds  expressly  payable  only  out  of  a  special  tax  do  not  constitute  a  debt 
within  the  constitutional  meaning.*'' 

Curative  acfc.** — The  legislature  may  cure  what  it  could  originally  have  au- 
thorized and  the  act  may  operate  retrospectively.*^  Constitutional  provisions  that 
acts  shall  be  confined  to  a  single  subject""  and  against  special  legislation  must,  of 
course,  be  complied  with."^ 


81.  The  contract  if  void  because  the 
board  of  directors  of  the  two  companies  were 
the  same,  was  ratified  by  the  lapse  of  14 
years.     Rice    v.    Shealy    [S.   C]    50   S.    B.    868. 

82.  See  4  C.  L.  708.  See,  also,  Municipal 
Corporations,  6  C.  L.  714;  Counties,  5  C.  L. 
857. 

83.  Bonds  issued  June  17,  1890,  were 
within  the  10%  limit  on  the  basis  of  the 
assessment  .of  1889,  but  exceeded  the  limit 
on  the  basis  of  the  assessment  of  1890,  which 
was  completed  June  12,  1890,  but  which  the 
board  had  the  right  to  modify  until  July  10, 
and  they  "were  held  valid  in  the  hands  of 
innocent  purchasers.  Piatt  v.  Hitchcock 
County    [C.  C.  A.]    139-  F.   929. 

84.  Const,  art.  10,  §  11,  authorizes  a  tax 
of  50  cents  for  city  purposes  without  requir- 
ing a  vote  therefor,  section  12  provides  that 
no  city  shall  become  indebted  in  a  greater 
amount  than  its  annual  revenue  without  the 
assent  of  two-thirds  of  the  voters,  and  it 
was  held  that  "wliere  bonds  "were  issued  "with 
the  assent  of  two-thirds  of  the  voters  for 
the  establishment  of  an  electric  light  plant, 
a  levy  of  a  tax  of  25  cents,  in  addition  to  the 
50  cent  tax,  to  pay  the  interest  on  the  bonds, 
was  legal.  Evans  v.  McFarland,  186  Mo. 
703,    85    S.    W,    873. 

S.'i.  Amendment  to  Vicksburg  city  charter 
providing  that  city  may  issue  bonds  for  pur- 
pose, among  others,  of  liquidating  existing  in- 
debtedness not  to  exceed  a  certain  limit, 
but  that  such  limit  shall  not  be  applicable  to 
bonds  issued  for  the  purpose  of  liquidating 
any  indebtedness  existing  when  the  amend- 
ment becomes  operative,  does  not  authorize 
their  issue  to  pay  a  portion  of  the  floating 
debt  not  actually  existing  when  the  amend- 
ment was  adopted,  but  contracted  after- 
wards for  the  payment  of  ordinary  current 
expenses  which  were  not  paid  out  of  current 
.revenues  because  the  latter  were  used  to 
pay  deficits  from  former  years,  when  the 
bonded  debt  would  thereby  be  made  to  ex- 
ceed the  prescribed  limit.  Smith  v,  Vicks- 
burg [Miss.]  38  So.  301.  Constitutional 
amendment  of  Feb.  8,  1901,  providing  that 
limitation  on  indebtedness  of  cities  shall  not 
apply  to  bonded  indebtedness  incurred  by 
certain  cities  where  proceeds  are  applied 
solely  for  the  purchase  of  water  works,  con- 
strued, and  held  that  the  provision  therein 
that  the  revenue  from  such  waterworks  shall 


be  devoted  solely  to  the  maintenance  and 
operation  of  the  same  applies  only  to  the  city 
of  Georgetown  and  not  to  the  city  of  Colum- 
bia. Seegers  v.  Gibbes  [S.  C]  52  S.  E.  686. 
Such  amendment  repeals,  as  to  suQh  cities. 
Const,  art.  10,  §  5,  providing  that  several 
political  divisions  or  municipal  corporations, 
covering  the  same  territory,  possessing  the 
power  to  levy  a  tax  or  collect  a  debt  shall 
so  exercise  their  power  to  increase  their 
debts  that  the  aggregate  debt  upon  any 
territory  shall  never  exceed  15  per  cent  of 
the  value  of  all  taxable  property  therein. 
Id. 

86.  Even  for  the  purpose  of  meeting  the 
cost  of  public  improvements,  as  of  a  bridge 
on  a  public  highway,  the  duty  of  making 
■which  is  imposed  by  legislature  upon  the 
city.  In  re  Opinion  of  the  Justices  [Me.] 
60    A.    85. 

87.  Board  of  supervisors  of  county  were 
authorized  to  issue  drainage  bonds  "whicli 
should  declare  on  their  face  that  they  were 
only  payable  out  of  a  tax  to  be  levied  and 
assessed  on  the  lands  benefited.  Sisson  v. 
Board  of  Sup'rs  of  Buena  Vista  County 
[Iowa]  104  N.  W.  454.  The  city  purcliased 
two  boilers  for  its  electric  light  plant,  but 
provided  that  an  appropriation  therefor  should 
be  made  the  next  year,  but  that  said  city  should 
in  no  way  obligate  itself  to  pay  for  said 
boilers  until  an  appropriation  was  made.  A 
taxpayer  was  refused  an  injunction  to  re- 
strain the  incurring  of  the  indebtedness. 
Bailey  v.    Sioux   Falls    [S.    D.]    103  N.   W.    16. 

SS.     See  4  C.  L.  709. 

SO.  May  validate  bonds  notwithstanding 
that  the  polls  were  open  at  only  two  of 
the  three  polling  places,  that  the  election 
was  called  by  resolution  and  not  by  ordi- 
nance, and  that  certain  ballots  were  reject- 
ed by  the  officers  of  election,  but  the  legis- 
lature may  not  validate  election  carried  on 
by  bribery  and  the  votes  of  Infamous  per- 
sons. Red  River  Furnace  Co.  v.  Tentjessee 
Cent.   R,   Co.,   113  Tenn.    697,  87   S^  W.    1016. 

no.  Act  validating  a  railroad  stock  sub- 
scription and  authorizing  the  issue  of  bonds 
to  pay  for  the  subscription,  and  providin.g 
for  the  payment  of  the  bonds.  Red  River 
Furnace  Co.  v.  Tennessee  Cent.  R.  Co.,  113 
Tenn.    697,    87    ,■?.    W.    1016. 

ni.  Snecial  legislation  as  to  municipal 
corporations   Is   not   prohibited   by    constitu- 
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§  2.  C onddions  precedent;  submission  to  vote;  provision  for  payment.^-— 
Where  bonds  msy  be  issued  if  a  given  fact  exists,  it  is  not  necessary  as  a  condition 
precedent  that  a  declaration  should  be  made  that  such  fact  exists,  but  the  fact  that 
action  is  taken  l-.y  the  body  authorized  to  issue  the  bonds  is  sufficient."''  A  resolution 
to  issue  bonds  End  defining  their  terms  is  sufficient,  though  it  does  not  set  out  the 
form  of  the  bonds."* 

Assent  of  voters  or  taxpayers.^'' — It  is  frequently  a  constitutional  or  statutory 
requirement  thtvt  no  bonds  can  be  issued  except  pursuant  to  a  majority  vote  of  the 
citizens,"''  or  to  the  assent  of  two-thirds  of  the  qualified  voters."'  Whether  a  majori- 
ty of  all  those  voting,  or  only  a  majority  of  those  voting  on  the  particular  proposi- 
tion, is  require;!,  depends  on  the  statute  under  which  the  question  is  submitted."' 
The  North  Carolina  constitution  requires  a  popular  vote  for  the  crearion  of  a  debt 
other  than  that  for  the  necessary  expenses  of  a  municipal  corporation.""  The  voters 
must  assent  to  the  incurring  of  the  debt  as  well  as  to  the  issue  of  bonds. ^  Where 
submission  of  the  question  to  the  voters  is  necessary,  it  must  be  done  by  the  proper 
legal  officers  of  the  corporation,^  and  by  an  ordinance  duly  passed  and  published,' 
at  a  legally  called  meeting.*     Mere  irregularities  in  the  election  which  do  not  afEect 


tional  provision  that  tlie  legislature  shall 
not  suspend  any  law  for  the  benefit  ot  any 
individual.  Red  River  Furnace  Co.  v.  Ten- 
nessee Cent.  R.  Co.,  113  Tenn.  697,  87  S.  W. 
1016. 

92.  See   4  C.  L..  709. 

93.  City  council  was  authorized  to  issue 
bonds,  when  it  found  upon  the  estimates  of 
tho  engineer  that  the  proposed  work  would 
cost  more  than  fifty  cents  per  front  foot.  A 
resolution  determining  that  bonds  should 
be  issued  without  recitals  was  sufficient. 
Chase  v.  Trout,  146  Cal.   350,   80  P.  81. 

94.  The  resolution  prescribed  that  the 
bonds  should  be  serial,  extending  over  10 
years,  an  equal  part  payable  annually  on 
Jan.  2d,  bearing  interest  at  7%  per  annum, 
payable  on  July  and  Jan.  2d.  Chase  v.  Trout, 
146  Cal.   350,    80   P.   81. 

95.  See  4  C.  L.  710. 

96.  Ala.  Const.  §  222.  But  the  issuance 
of  interest-bearing  warrants  by  the  commis 
sioners'  court  on  the  county  treasurer,  pay 
able  at  stated  times  in  the  future,  for  the 
amount  of  the  debt  incurred  in  building  a 
court  house  is  not  an  issuance  of  bonds. 
Tally  V.  Commissioners'  Court  of  Jackson 
County  [Ala.]  39  So.  167.  Where  the  coun- 
ty debt  was  created  prior  to  the  adoption 
of  the  present  constitution,  the  county  could 
issue  bonds  without  submission.  Hawkins 
V.  Nicholas  County  [Ky.]   89  S.  W.  484. 

97.  Where  no  provision  for  registration  at 
special  elections  is  made,  reference  must  be 
had  to  the  tally  sheets  and  not  to  the  registra- 
tion list  of  tlie  last  preceding  annual  elec- 
tion. City  of  Thomasville  v.  Thomasville 
Electric  Light  &  Gas  Co.  [Ga.]  50  S.  E.  169. 

98.  Pub.  Laws  1903,  p.  327,  §  73,  when  con- 
strued in  connection  with  Gen.  Election  Law 
(P.  L.  1898,  p.  319),  §  185,  requires  only 
that  the  issue  of  bon^s  be  approved  by  a 
majority  of  persons  voting  on  that  proposi- 
tion, and  not  by  a  majority  of  those  voting 
on  that  and  other  questions.  Murphy  v. 
Long  Branch   [N.  J.  Law]   61  A.  693. 

99.  An  act  authorizing  a  city  to  issue 
bonds  for  a,  waterworks  plant  and  sewage 
system,  and  to  enable  it  to  grade  and  pave 
streets,    does   not   come    under   the    constitu- 


tional provision,  as  such  expenses  are  neces- 
sary. City  of  Greensboro  v.  Scott,  138  N.  C. 
181,    50   S.    E.   589. 

1.  Where  the  city  had  been  running  be- 
hind in  its  expenses  for  a  series  of  years, 
the  voters  could  not  by  a  two-thirds  vote 
authorize  an  issue  of  bonds  to  raise  a 
fund  for  the  payment  of  such  indebtedness. 
City  of  Macon  v.  Jones    [Ga.]   50  S.  E.  340. 

2.  Where  school  trustees  vv^ere  divided  in- 
to three  classes,  two  being  elected  each  year 
for  a  term  of  three  years,  and  in  conse- 
quence ot  there  having  been  no  annual  elec- 
tion for  three  years,  all  the  trustees  were 
elected  in  1905,  said  trustees  had  power  to 
submit  the  question  of  issuing  bonds  to  the 
^electors.  Lee  v.  Trustees  of  Shepherdsvllle 
Graded  Common  School  Dist.  No.  4  [Ky.]  88 
S.  W.  1071. 

3.  Where  by  statute  the  recording  of  an 
ordinance  in  the  book  of  ordinances  "was 
made  prima  facie  evidence,  evidence  of  its  due 
publication  or  posting,  the  burden  was  on  the 
town  to  show  the  ordinance  "was  void  for 
want  of  publication  or  posting.  Town  of 
Fletcher  v.  Hickman   [C.  C.  A.]   136  P.  568. 

4.  Where  orders  for  special  meetings  of 
county  commissioners  are  required  to  spec- 
ify the  business  to  be  transacted  at  such  spe- 
cial meeting,  an  order  calling  a  meeting  "for 
the  purpose  of  raising  funds  to  purchase  a 
site  for  a  ne-w  court  house,  and  erecting  a 
court  house  in  said  county,"  is  sufficient 
to  authorize  the  board  to  submit  to  the 
electors  the  question  whether  bonds  shall 
be  issued  to  purchase  a  site,  erect  a  court 
house  and  Jail,  and  furnish  the  same,  where 
it  is  shown  the  jail  was  to  be  a  room  in  the 
court  house.  Shoshone  County  v.  B.  H.  Rol- 
lins &  Sons  [Idaho]  82  P.  105.  Semble,  the 
court  apparently  lays  stress  on  the  fact  that 
all  the  members  were  present  at  the  special 
meeting.  Id.  The  presumption  is  in  favor 
of  the  regularity  of  the  meeting.  A  regu- 
lar adjourned  meeting  of  the  town  board 
was  adjourned  to  June  5,  when,  no  quorum 
being  present,  the  meeting  was  adjourned 
to  June  8,  at  which  a  quorum  was  present, 
and  the  bonds  were  authorized,  and  it  was  held 
that    though    the    regular   meeting   had    died 
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its  result  or  fairness  do  not  necessarily  render  it  invalid  or  justify  an  injunction 
against  the  issuance  of  the  bonds.^ 

Notice  of  election.'^ — The  notice  must  specify  the  rate  of  interest  exactly  and 
definitely.'^  Provisions  as  to  what  shall  be  set  forth  in  the  notice  have  been  held  to 
be  directory  only  when  the  voters  have  not  been  misled;'  consequently,  immaterial 
errors  will  be  disregarded."  Sometimes  the  mode  and  terms  of  the  payment  of  the 
bonds  must  be  submitted  to  the  voters,'^"  but  usually  this  is  not  required. ^^  In  the 
absence  of  a  provision  to  the  contrary  it  is  not  necessary  that  the  minutes  of  the 
city  council  show  that  the  notice  was  given.^^  In  Georgia  the  fact  that  the  notice  is 
silent  as  to  the  collection  of  an  annual  tax  does  not  prevent  the  validation  of  the 
bonds,^'  but  if  an  illegal  provision  in  this  regard  forms  a  part  of  the  call  for  an 
election,  or  the  notice  thereof,  or  the  authority  for  holding  such  election,  so  as  to 
afiect  the  election  itself  with  illegality,  the  rule  is  otherwise.^* 

Providing  for  payment  of  ionds}^ — It  is  frequently  required  that  the  munici- 
pality at  the  time  of  issuing  bonds  shall  make  provision  for  the  payment  of  principal 
and  interest.^" 

§  3.     Execution.'^''— 'Efm.ils  must  be  executed  by  the  legally  qualified  and  acting 


because  of  the  absence  of  a  quorum,  it  Tvould 
be  presumed  in  favor  of  bona  fide  holders 
that  the  meeting-  Tvas  a  special  one.  Town 
of  Fletcher  v.  Hickman    [C.  C.  A.]  136  F.  568. 

5.  Blakey  v.  City  Council  of  Montgomery 
tAla.]  39  So.  745.  In  the  absence  of  a  contest,  it 
will  be  presumed  on  collateral  attack  that 
election  held  under  Act  Feb.  25,  1903  (Act 
1903,  p.  591,  was  held  in  accordance  with 
law,  and  "will  not  be  held  invalid  merely  be- 
cause no  returning-  officer  was  elected  or  ap- 
pointed. Id.  Allegation  of  bill  to  restrain 
city  from  issuing  bonds  that  minutes  of  city 
council  fail  to  show  that  any  returning-  of- 
ficer -was  elected  for  such  election,  held  not 
equivalent  to  an  averment  that  no  such  of- 
ficer was  in  fact  appointed  or  elected  by  the 
council.     Id. 

6.  See  4  C.   L.   711. 

7.  "Not  to  exceed  six  per  cent  per  annum" 
Is  insufficient,  as  it  is  indefinite.  City  of 
Thomasville  v.  Thomasville  Electric  Light  & 
Gas  Co.     tGa.]   50  S.  E.  169. 

8.  Acts  1903,  p.  91,  §  2,  required  that  the 
notice  of  special  election  to  be  issued  by  the 
probate  j-udge  shall  state  the  place  of  the 
election,  but  where  this  -was  omitted  the 
election  -was  nevertheless  held  valid,  as  the 
same  act  in  §§  4  and  5  provided  that  the 
election  should  be  held  in  each  beat  or  poll- 
ing place  in  the  county,  and  consequently 
the  voters  were  chargeable  witli  notice 
thereof.  Wilson  v.  Pike  County  [Ala.]  39 
So.   370. 

9.  Registration  commissioners  styled 
themselves  "commissioners  of  election"  in 
the  election  notice.  Red  River  Furnace  Co. 
V.  Tennessee  Cent.  R.  Co.,  113  Tenn.  697,  87 
S.   "W.   1016. 

10.  Where  the  election  notice  had  a  copy 
of  the  proposition  to  be  submitted  attach- 
ed, which  contained  both  the  question  of  is- 
sue and  payment,  the  submission  was  of  an 
indivisible  proposition.  Red  River  Furnace 
Co.  V.  Tennessee  Cent.  R.  Co.,  113  Tenn.  697, 
87  S.  W.  1016. 

11.  Const,  art.  10,  5  12,  providing  that  a 
city  incurring  an  indebtedness  requiring 
the  assent  of  the  voters  shall  provide  for  the 


collection  of  an  annual  tax  to  pay  the  same, 
is  self-enforcing,  and  a  levy  of  such  tax  is 
mandatory  without  a  direct  vote  of  the  peo- 
ple on  the  levy  itself.  Evans  v.  McFarland, 
186  Mo.  703,  85  S.  W.  873. 

12.  Under  Act  Feb.  25,  1903  (Acts  1903,  p. 
59)  it  is  not  necessary.  Blakey  v.  City 
Council    of    Montgomery    [Ala.]     39    So.    745. 

13.  But  such  provision  must  be  made  be- 
fore the  bonds  are  sold.  Woodall  v.  Adel 
CGa.]  50  S.  B.  102. 

14.  But  here  the  inadequate  provision  for 
the-  payment  of  the  bonds  was  made  by  a 
separate  ordinance,  and  it  was  held  that  if  the 
city  made  proper  provision  the  bonds  might 
be  validated.  Oliver  v.  Elberton  [Ga.]  52  S. 
E.  15.  ■ 

15.  See  4  C.  L.  711. 

16.  Where  ample  provision  for  the  pay- 
ment of  both  principal  and  interest  was 
made  by  the  levy  of  an  adequate  tax,  it  is 
immaterial  that  the  first  interest  would  fall 
due  before  the  first  taxes  were  collected. 
Jermyn  v.  Scranton  [Pa.]  62  A.  29.  In  Geor- 
gia "at  or  before  the  time  of  incurring-  the 
bonded  indebtedness"  provision  must  be 
made  for  the  assessment  and  collection  of  an 
annual  tax  sutHclent  in  amount  to  pay  the 
principal  and  interest  of  the  Sebt  in  30  years. 
Civ.  Code  1895,  §  5894.  Oliver  v.  Elberton 
[Ga,]  52  S.  E.  15.  It  is  not  enough  that  pro- 
vision is  made  for  a  tax  suflScient  to  pay 
interest  and  to  raise  a  sum  which  if  invest- 
ed would  pay  off  the  principal  at  maturity, 
though  provision  was  made  that  if  there 
should  be  any  deficiency  it  should  be  met  by 
taxation  in  the  year  the  bonds  fell  due.  Id. 
If  the  election  was  legally  held,  a  failure 
to  provide  for  payment  of  the  bonds  before 
instituting  proceedings  for  validation  does 
not  prevent  such  validation,  but  lawful  pro- 
vision for  that  purpose  must  be  made  before 
the  bonds  are  issued.  Id.  Even  after  the 
bonds  have  been  validated  a  provision  for. 
an  annual  tax  must  be  made  before  the 
bonds  can  be  sold  and  the  debt  be  there- 
by actually  incurred.  Woodall  v.  Adel  [Ga.] 
50   S.  E.  102. 

17.  See  4  C.  L.  712. 
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oificerSj  and  are  void  if  tliey  sliow  on  their  face  that  they  were  executed  by  difEerent 
persons  as  officers.^^ 

§  4.  Form  and  requisites}^ — It  is  sometimes  prescribed  that  the  bonds  shall 
be  payable  annnally^"  or  that  they  shall  be  registered,  and  failure  to  comply  with, 
the  requirement  will  render  the  bonds  void.^^  Where  bonds  are  required  to  bear 
the  date  of  issue  they  cannot  be  antedated,"^  and  they  must  run  for  exactly  the  term 
required  by  statute.^^  Coupons  may  bear  the  lithographed  signatures  of  the  offi- 
cers.^* A  wairant  is  not  a  negotiable  instrument  and  so  not  a  municipal  bond.^' 
It  is  often  provided  that  mere  irregularities  in  the  proceedings,  or  the  omissions 
or  neglect  of  any  officer,  charged  with  duties  in  relation  thereto,  shall  not  affect  the 
validity  of  the  bonds.^' 

Validation  proceedings. — Notice  of  the  time  and  place  set  for  the  hearing  of 
the  petition  for  validation  must  be  given  in  the  manner  prescribed.^'  The  judg- 
ment of  validation  determines  that  the  municipality  has  the  right  to  incur  a  debt  and 
has  complied  with  the  provisions  authorizing  the  issue  of  bonds.^* 

§  5.  Issue  and  sah.^^ — The  fact  that  a  better  bid  is  received  does  not  author- 
ize a  town  to  ignore  its  previous  acceptance  of  a  buyer's  proposal,^"  and  where  the 
second  sale  is  made  on  condition  that  the  first  one  be  set  aside,  it  may  accept  as 
final  a  judgment  against  it  in  a  suit  by  the  first  purchaser.'^  In  Ohio,  bonds  which 
have  once  been  offered  at  public  sale  and  remain  unsold  may  be  afterwards  dis- 
posed of  at  private  sale.'^ 


IS.  Bonds  were  prepared  and  dated  Dec. 
30,  1890,  and  the  coupons  bore  the  litho- 
graphed signature  of  the  person  Tvho  was 
then  secretary.  Eighteen  months  later,  aft- 
er the  secretary  had  died,  the  bonds  were 
delivered  signed  by  his  successor  in  office, 
but  the  coupons  were  unchanged,  and  it  was 
held  that  the  bonds  were  void  if  consider- 
ed as  issued  "when  prepared  because  they 
were  not  signed,  and  they  were  void  if  con- 
sidered as  issued  when  delivered  because  they 
were  antedated.  Wright  v.  East  Riverside 
Irr.  DIst.   [C.  C.  A.]   138  F.  313. 

19.  See   4  C.  L.   712. 

20.  And  a  tax  is  levied  so  as  to  pay  the 
amoant  that  falls  due  each  year.  P.  L.  1901, 
40  amended  by  P.  D.  1901,  586.  applying  to 
cities  of  the  second  class  in  Pennsylvania, 
except  as  to  funding  bonds.  Jermyn  v. 
Scranton    [Pa.7    62   A.    29. 

21.  By  constitution  and  statute  it  was  re- 
quired that  bonds  should  bear  the  certificate 
of  the  secretary  and  auditor  of  state  before 
they  were  issued,  and  in  default  of  this 
they  were  nonenforceable  in  an  action  at 
law.  Prank  v.  Butler  County  [C.  C.  A.]  139 
F.  119. 

22.  For  the  effect  would  be  to  make  the 
bonds  payable  within  a  shorter  time  than 
that  authorized  by  law.  Wright  v.  East 
Riverside  Irr.   Dist.    [C.  C.  A.]   138   P.   313. 

23.  Bonds  were  authorized  for  20  years, 
they  were  dated  Dec.  30;  1890,  and  made  due 
Jan.  1,  1911,  and  this  was  held  bad.  Wright 
V.  East  Riverside  Irr.  Dist.  [C.  C.  A.]  138  P.  313. 

24.  Wright  v.  East  Riverside  Irr.  Dist.  [C. 
C.   A.]    138  P.   313. 

25.  Though  in  form  payable  to  bearer. 
Field  V.  Highland  Park  [Mich.]  12  Det.  Leg. 
N.   340,    104   N.    W.   393. 

26.  Act  Feb.  25,  1903  (Acts  1903,  p.  59). 
Blakey  v.  City  Council  of  Montgomery  [Ala.] 
39  So.  745.  Hence  fact  that  ordinance  call- 
ing  the   election    provides   that   bonds   shall 


be  either  registered  or  coupon  at  the  option 
of  the  holder,  while  act  requires  them  to  be 
coupon  bonds,  does  not  render  them  invalid 
in  the  absence  of  an  allegation  that  the 
bonds  whose  Issue  is  sought  to  be  enjoined 
are   registered.     Id. 

27.  Where,  at  time  and  place  set  for  hear- 
ing-, it  appeared  that  notice  had  only  been 
published  once  instead  of  twice  as.  required 
by  Acts  1897,  p.  84,  |  6,  but  the  city  had  been 
served  with  the  rule  and  had  answered, 
held  that  the  court  was  not  wholly  w^ith- 
out  jurisdiction,  but  had  authority  to  reas- 
sign the  hearing  for  another  time  and  place 
by  order,  and  to  cause  a  new  publication  to 
be  made  reciting  the  continuancfe  and  giv- 
ing notice  of  such  time  and  place.  Oliver  v. 
Elberton    [Ga.]    52    S.    B.    15. 

28.  But  even  after  they  are  validated  pro- 
vision must  be  made  for  their  payment  be- 
fore the  bonds  can  be  sold.  Woodall  v. 
Adel    [Ga.]    50  S.   E.   102. 

29.  See  4  C.  L.  712. 

30.  Neither  bid  "was  made  in  response  to 
the  advertisement  for  bids.  Diefenderfer  v. 
State    [Wyo.l    80  P.    667. 

31.  The  authorities  took  no  appeal  but 
proceeded  as  far  as  possible  to  comply  with 
the  judgment,  except  as  they  were  prevent- 
ed by  the  refusal  of  the  mayor  and  clerk  to 
perform  mere  ministerial  duties.  Diefen- 
derfer    v.    State    [Wyo.J    80   P.    667. 

32.  Where  bonds  were  advertised  for  sale, 
and  bids  received,  but  before  an  award  was 
made  sale  was  enjoined'  and  bids  withdrawn, 
and  demurrer  to  the  petition  In  the  injunction 
suit  sustained  by  agreement,  held  bonds 
had  been  once  offered  according  to  law 
and  "remained  unsold"  within  the  provisions 
of  §  97,  Municipal  Code,  and  a  bona  fide  pri- 
vate s.T-le  is  valid.  Vodakin  v.  Crilly,  7  Ohio 
C.  C.  (N.  S.)  341,  afg.  3  Ohio  N.  P.  CN.  S.) 
609;  affirmed  by  the  supreme  court  without 
report,   73   Ohio   St. 
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Statutes  in  some  states  require  the  election  of  a  commissioner  to  sell  water- 
work  bonds  and  to  build  and  control  the  waterworks. ^^ 

§  6.  Rights  and  liabilities  arising  out  of  illegal  issue.^* — Municipal  officers 
are  presumed  to  act  within  the  scope  of  their  powers  until  the  contrary  api>ears/' 
and  so  illegal  bonds  may  be  binding  on  the  municipality  when  in  the  hands  of  a 
bona  fide  purchaser,  but  it  is  incumbent  on  him  to  prove  that  he  purchased  them  for 
value  and  in  good  faith.'"'  A  city  cannot  recover  taxes  to  pay  interest  on,  and  to 
create  a  sinkisg  fund  for,  void  bonds."^  A  taxpayer  in  behalf  of  himself  and  others 
may  sue  to  recover  sums  collected  by  taxation  to  paj-  illegal  bonds, •'*'  or  he  may  en- 
join their  further  collection,  but  the  bondholders  are  necessary  parties."'^  Equity 
will  not  interfere  to  require  a  public  officer  to  certify  and  register'  bonds  after  long 
laches  on  the  part  of  the  holder.*"  Bonds  issued  by  a  de  facto  corporation,  in  con- 
formity to  the  law  authorizing  their  issuance  by  de  jure  corporations,  and  subse- 
quently assumed  by  a  succeeding  de  jure  corporation  in  conformity  with  a  statute 
authorizing  such  assumption,  are  valid  obligations  of  the  latter  corporation.^^ 

§  7.  Transfer.*'- — Purchasers  must  take  notice  of  the  constitution  and  laws  of 
the  state  and  must  see  that  they  have  been  complied  with,*^  and  cannot  recover  if 
the  bonds  show  on  their  face  that  they  were  not  issued  in  conformity  to  the  law 
under  which  they  were  issued.**  It  is  a  question  for  the  jury  whether  the  holder  is 
an  innocent  purchaser.*^  Testimony  of  the  original  owner  of  an  illegal  bond  thai 
he  did  not  impart  his  knowledge  of  its  character  to  the  purchaser  is  prima  facie 
evidence  that  the  latter  was  a  bona  fide  purchaser.*^ 


33.  Act  March  2,  1S96.  Civ.  Code  §§  2008, 
2009,  reqtiiring  that,  at  elections  for  the 
purpose  of  deciding-  whether  waterworks 
honds  shall  be  issued,  a  commissioner  of 
public  works  shall  be  elected  to  sell  the 
bonds  and  to  build  and  control  the  water- 
works, applies  only  to  cities  in  which  there 
are  no  waterworks.  Civ.  Code  §,§  2021.  2022, 
governs  elections  for  the  purpose  of  issuing 
bonds  to  extend  waterworks  already  estab- 
lished, and  in  such  case  no  commissioner 
need  be  chosen.  See&ers  v.  Gibbes  [S,  C] 
52  S.   B.   586. 

34.  See   4  C.  L.   713. 

35.  Suit  on  county  warrants.  Board  of 
Com'rs  of  Greer  County  v.  Gregory  [Okl.] 
81  P.   422, 

36.  Bonds  given  in  aid  of  a  private  en- 
terprise. Schmid  v,  Frankfort  [Mich,]  12 
Det.   Leg.   N.    473,    104   N.    W.    668. 

37.  But  the  taxpayer  must  prove  con- 
clusively that  the  bonds  are  void  in  the 
hands  of  any  holder.  City  of  Tyler  v.  Tyler 
Bldg.   &  Loan  Ass'n     [Tex.]    86  S.   W.   7£0. 

38.  But  not  "Where  the  county  has  paid 
the  money  over  to  Its  creditors,  as  in  such 
case  the  amount  of  recovery  must  be  paid 
by  the  taxpayers  themselves.  Hawkins  v, 
Nicholas  County   [Ky.]   89  S.  W.  484. 

39.  Bradford  v.  Westbrook  [Tex.  Civ. 
App.]    13   Tex.    Ct.   Rep.    550,'  88   S.   W.    382. 

40.  The  state  auditor  had  refused,  the 
holder  clairaed  wrongfully,  to  certify  to  bonds 
In  1880,  but  under  state  laws  he  had  the 
right  to  secure  a  review  of  the  matter  by 
mandamus  within  four  years,  and  it  was  held 
that  after  20  years  it  was  too  late  to  invoke 
the  aid  of  a  court  of  equitv.  Prank  v.  But- 
ler County  [C.  C.  A.]    139  F.  119. 

41.  Where  a  de  facto  corporation  reincor- 
porated and  assumed  to  pay  them,  notwith- 


standing the  fact  that  it  had  less  than  1,000 
inhabitants  when  the  bonds  were  issued. 
Bradford  v.  Westbrook  [Tex.  Civ,  App.]  13 
Tex.    Ct.    Hep.    560,    88    S.    W.    3S2. 

42.  See    4    C.   L.    714. 

43.  Where  funding  bonds  can  only  be  is- 
sued by  an  ordinance  duly  passed  the  pur- 
chaser must  see  that  the  ordinance  is  regu- 
larly passed  and  authorized  the  issue,  but 
he  is  not  charged  with  notice  of  other  parts 
of  the  record.  City  of  Tyler  v.  Tyler  Build- 
ing  &  Loan  Ass'n    [Tex.]    86   S.   W.    750. 

44.  Bona  fide  holders  are  chargeable  with 
notice  of  the  law  under  which  the  bonds 
were  issued  and  cannot  recover  if  the  bonds 
show  on  their  face  that  they  were  not  is- 
sued in  conformity  thereto,  as  where  they 
were  required  to  bear  the  date  of  issue  and 
both  bonds  and  coupons  to  be  signed  by  the 
secretary,  the  bonds  were  signed  by  the 
person  who  was  secretary  at  the  time  they 
were  delivered,  and  the  coupons  bore  the 
lithographed  signature  of  the  person  who 
was  secretary  at  the  time  they  were  print- 
ed. Wright  V.  Bast  Riverside  Irr.  Dist  [C 
C.  A.]   138  P.   313.. 

45.  There  was  evidence  that  a  former 
holder  had  mailed  a  letter  to  plaintiff  in- 
forming him  that  the  bonds  were  issued  in 
aid  of  a  private  enterprise,  but  plaintiff 
denied  ever  receiving  it.  Schmid  v,  Frank- 
fort [Mich.]  12  Det.  Leg.  N.  473,  104  N  W 
668. 

40.  Evidence  that  the  original  purchaser 
had  stated  that  he  had  made  the  bonds  pay- 
able at  the  bank,  the  alleged  innocent  pur- 
chaser, to  indemnify  it  against  signing  a 
bond  for  the  erection  of  the  factory  for 
which  the  bonds  were  given,  not  made  in 
the  presence  of  any  representative  of  the 
bank,  or  evidence  that  the  original  purchas- 
er had  stated  that  he  intended  to  go  through 
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Recitals." — A  bond  issued  under  a  statute  prescribing  a  public  record  as  de- 
terminative of  the  amount  of  authorized  issue,  which  on  its  face  exceeds  the  limit 
of  the  entire  issue  under  such  record,  is  void  as  to  such  excess  in  the  ha.nds  of  a 
bona  fide  purchaser  for  value,  notwithstanding  recitals  therein  of  compliance  with 
all  legal  requirements  and  the  payment  of  instalments  of  interest  thereon.*^  The 
fact  that  in  such  case  the  auditor  falsely  certifies  to  the  purchaser  that  the  assessable 
property  is  sufficient  to  support  the  issue  is  immaterial.*" 

Estoppel.^'* — As  a  rule  general  recitals  in  municipal  bonds  that  they  have  been 
issued  in  compliance  with  all  requirements  of  the  law  and  in  proper  form  estop  the 
niunicii>ality,  as  against  bona  fide  holders,  to  deny  their  v'alidity.''^  In  some  states, 
however,  a  contrary  rule  prevails."-     Where  interest  has  been  paid  for  many  years 


the  form  of  putting-  the  bonds  in  the  hands 
of  a  bona  fide  holder,  is  Inadmissible. 
Thompson  v.  Mecosta  [Mich.]  12  Det.  Leg. 
N.  474,  104  N.  W.  694.  The  test  is  not  wheth- 
er the  purctiaser  had  notice  of  such  facts  as 
would  lead  a  prudent  man  to  make  inquiry, 
but  whether  the  facts  were  such  as  to  make 
it  bad  faith  not  to  make  inquiry.     Id. 

47.  See  4  C.  L.  714,  and  Special  Article,  4 
C.   L.   71*. 

4S.  Where  statute  provides  that  bonds 
shall  not  exceed  ten  per  cent  of  the  taxable 
value  of  the  realty  according  to  the  assess- 
ment roll  of  the  preceding-  year.  Corbet  v. 
Roeksbury  [Minn.]  103  N.  W.  11.  The  as- 
sessment roll  -was  admissible  in  evidence  to 
show  the  bonds  exceeded  the  limit,  notwith- 
standing the  name  of  the  town  was  incor- 
rectly given,  or  that  it  included  some  land 
that  was  not  in  the  town  and  omitted  other 
that  should  have  been  included,  and  al- 
though there  were  many  interlineations  and 
it  had  not  been  signed  and  sealed  by  the 
county  auditor  as   required  by   law.     Id. 

49.  Corbet  v.  Roeksbury  [Minn.]  103  N. 
W.  11. 

50.  See  4  C.  L.  714. 

51.  City  held  estopped  to  deny  validity 
of  funding  bonds,  notwithstanding  invalid- 
ity of  bonds  which  they  were  issued  to  re- 
fund, where  ordinance  authorizing  their  is- 
sue recited  that  city  was  legally  indebted  on 
outstanding  bonds,  and  bonds  were  approv- 
ed by  attorney  general,  which  approval  was 
by  statute  (Rev.  St.  1895,  art.  918f)  made 
prima  facie  evidence  of  their  validity,  and 
bonds  themselves  recited  the  purpose  of 
their  issue  and  everything  necessary 
to  be  done  in  issuing  them  or  the  bonds  re- 
funded had  been  legally  done.  City  of  Tyler 
V.  Tyler  Bldg.  &  Loan  Ass'n  [Tex.]  86  S.  W. 
750.  The  recitals  of  officers  estop  the  cor- 
poration with  respect  to  any  condition  which 
they  have  power  to  perform  or  to  determine, 
or  as  to  failure  to  comply  with  any  rule  of 
action  relative  to  the  mere  time  or  manner 
of  procedure.  Piatt  v.  Hitchcock  County  [C. 
C.  A.]  139  F.  929.  Where  the  officers  have 
authority  to  make  recitals,  they  are  binding 
in  favor  of  innocent  holders.  The  county 
commissioners  had  authority  to  appoint  the 
road  commissioners  with  power  of  removal, 
and  the  latter,  in  issuing  bonds,  were  sim- 
ply the  agents  of  the  former,  who  were 
thereby  precluded  from  any  defense  based 
on  the  irregularity  of  their  proceedings. 
Rees  V.  Olmstead  [C.  C.  A.]  135  P.  296. 


52.  In  Missouri  a  general  recital,  that  "all 
acts,  conditions  and  things  required  to  be 
done  precedent  to  and  in  the  issuance  of  this 
bond  have  been  properly  done  in  regular  and 
due  form  and  time  as  required  by  law,  and 
that  the  total  indebtedness  of  the  city,  in- 
cluding this  bond,  does  not  exceed  the  con- 
stitutional or  statutory  limitation"  is  re- 
garded as  a  mere  self-serving  narration  es- 
topping no  one,  and  bars  no  road  to  the  in- 
vestigation of  the  legality  of  the  bonds. 
Evans  v.  McFarland,  186  Mo.  703,  85  S.  W. 
873. 

Note.  Evans  v.  McFarland,  186  Mo.  703, 
85  S.  W.  873,  follows  previous  rulings  of  the 
courts  of  the  same  state  "which  say  that  such 
recitals  are  neither  prima  facie  nor  conclu- 
sive evidence  of  the  required  authority  to 
issue  the  bonds  and  that  they  do  not  dis- 
pense with  the  necessity  of  proving  what 
they  recite  "w^hen  an  action  is  brought  on 
the  bond.  The  steps  required  to  be  taken, 
or  acts  done,  in  order  to  confer  authority 
must  be  shown  to  have  been  taken  by  evi- 
dence outside  mere  recital  on  the  face  of 
the  bonds,  and  if  a  record  is  required  by  law 
to  be  kept,  such  record  is  the  best  evidence 
of  the  facts,  and  primarily  none  other 
is  admissible.  Thornburg  v.  School  Dis- 
trict, 175  Mo.  12;  Heard  v.  School  Dis- 
trict, 45  Mo.  App.  660.  This  view  is  not 
without  support  in  other-  states.  Cagwin 
V.  Town  of  Hancock,  84  N.  Y.  532;  Lippin- 
cott  V.  Pana,  92  111.  24;  Veeder  v.  Lima, 
19  Wis.  298.  The  federal  courts  uni- 
formly hold  that  where  a  city  has  power, 
under  the  constitution  and  la-ws,  to  issue 
certain  bonds  and  such  bonds  are  issued  con- 
taining recitals  representing  that  every- 
thing required  by  law  to  be  done  has  been 
done,  before  issuing  the  bonds,  purchasers 
have  the  right  to  assume  that  such  recitals 
are  true.  Hackett  v.  Ottawa.  99  U.  S.  86,  25 
Law.  Ed.  363;  Ottawa  v.  National  Bank,  105 
U.  S.  342,  26  Law,  Ed.  1127;  Evansville  v. 
Dennett,  161  U.  S.  434,  40  Law.  Ed.  760; 
Waite  V.  Santa  Cruz.  184  U.  S.  302,  46  Law. 
Ed.  552;  City  of  Huron  v.  Savings  Bank,  86 
F.  272,  49  L.  R.  A.  534;  Clapp  v.  Village  of 
Marice  City,  111  F.  .103;  Board  of  Com'rs  v. 
Vandriss,  115  F.  866.  And  a  majority  of  the 
state  courts  have  followed  the  rule  estab- 
lished by  the  supreme  court  of  the  United 
States.  Thompson  v.  Village  of  Mecosta, 
127  Mich.  522;  South  Hutchinson  v.  Barnum 
63  Kan.  872;  Fulton  v.  Town  of  Biverton,  42 
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the  court  will  sustain  the  bonds,  unless  some  insuperable  legal  obstacle  exists:''' 
There  can  be  no  estoppel  by  conduct  or  ratification  where  there  is  a  want  of  power." 

§  8.  Payment.^' — In  the  absence  of  constitutional  or  statutory  provisions,  ter- 
ritory detached  from  a  municipality  is  not  liable  to  taxation  for  payment  of  the 
debts  of  the  municipality.^"  The  bondholder  is  protected  by  the  contract  clause  of 
the  federal  constitution  where,  in  the  contract  for  the  issue,  the  city  stipulates  to 
levy  a  certain  tax.^^  Though  the  option  is  reserved  in  state  bonds  to  pay  and  re- 
tire them  before  they  are  due,  the  exercise  of  that  option  is  a  legislative,  not  an 
executive,  power.^*  It  is  not  necessary  to  make  specific  provision  as  to  the  method 
of  notifying  holders  of  oufstanding  bonds  as  to  the  exercise  of  the  option  to  redeem.^" 
A  coupon  bears  interest  after  maturity."" 

Payment  from  special  fund  or  tax.'^^ — To  anticipate  the  collection  of  instal- 
ments of  special  assessments,  cities  frequently  are  authorized  to  issue  bonds  payable 
out  of  such  assessments,"^  which  fact  should  be  stated  on  their  face."^  The  levy 
of  a  tax  to  pay  bonds  can  be  compelled  by  mandamus  where  the  authorities  have 
omitted  to  levy  one."* .  T\Tiere  taxes  have  been  collected  for  the  payment  of  bonds, 
the  officer  holds  them  as  trustee  for  the  bondholders  and  may  be  required  to  pay 
them  over."^  Where  provision  is  made  for  a  fund  for  payment  it  cannot  be  divert- 
ed,"" but  that  need  not  be  the  exclusive  mode  of  payment."^     Eepeals  by  iinplica- 


Minn.  395;  Supervisors  v.  Brown,  67  Miss. 
684;  Kerr  v.  Cory,  105  Pa.  St.  282;  State  v. 
Commissioners,  37  Ohio  St.  526. — 3  Mich.  L. 
E.  671. 

53.  Where  the  last  preceding  assessment 
controlled,  and  by  that  of  1889  the  bonds 
were  within  the  limit,  and  by  that  of  1890 
they  exceeded  it.  The  assessment  of  1890 
was  completed  on  June  12,  1890,  but  the 
board  had  power  to  modify  it  until  July  10, 
the  bonds  were  issued  on  June  17,  1890,  and 
they  were  sustained,  as  the  officers  who  made 
the  recitals  had  the  power  to  make  the 
assessment  of  1889  the  last  one.  Piatt  v. 
Hitchcock  County  [C.  C.  A.]  139  P.  929;  Tol- 
man  v.    Onslow  County  Com'rs,   140   F.    89. 

54.  Bonds  issued  under  an  act  of  April 
3,  1863,  which  was  held  to  be  impliedly  re- 
pealed by  an  act  passed  three  days  later 
Wichman    v.    Placerville     [Cal.]     81    P.    63.7. 

55.  See  4  C.  L.  715. 

56.  Statute  providing  for  detaching  of 
territory  constitutional,  and  the  inhabitants 
of  such  detached  territory  are  not  subject  to 
taxation  to  pay  for  the  bonds,  though  they 
agreed  to  pay  their  share,  as  authority  to  levy 
taxes  is  not  the  subject  of  agreement.  Mil- 
ler v.  Pineville    [Ky.]    89  S.  W.  261. 

57.  Legislation  limiting  the  taxing  power 
without  providing  a  substantial  enuivalent 
is  void.  City  of  Austin  v.  Cahill  [Tex.] 
13  Tex.  Ct.  Rep.   321,   88  S.  W.   542. 

58.  Case  of  state  bonds,  and  it  was  held 
that  the  governor  had  no  right  to  retire  them 
with  money  in  the  treasury  where  the  legis- 
lature had  made  no  appropriation  for  that 
purpose,  but  had  merely  provided  for  the 
payment  of  interest.  Cojbert  v.  State  [Miss.] 
39    So.    65. 

59.  But  council  finally  made  such  pro- 
vision here.  Diefenderfer  v.  State  [Wyo.] 
80  P.  667. 

60.  Bice   V.    Shealy    [S.    C]    50    S.   E.    868. 

61.  See  4  C.  L.  716. 

63.     An  act  authorizing  the  issue  of  bonds 


to  anticipate  the  second  and  succeeding  in- 
stalment does  not  authorize  the  issue  of 
bonds  payable  out  of  the  first  instalment, 
but  an  abutting  property  owner  cannot  com- 
plain as  he  is  not  injured.  Gage  v.  Chicago, 
216  111.  107,  74  N.  B.  726. 

63.  Drainage  bonds  were  required  to  state 
on  their  face  that  they  were  only  payable 
out  of  a  special  tax  to  be  levied  on  lands 
drained.  Sisson  v.  Board  of  Sup'rs  of  Buena 
Vista  County  [Iowa]   104  N.  W.  454. 

64.  This  may  be  done,  though  it  makes 
the  levy  for  the  present  year  exceed  the  con- 
stitutional limit,  provided  that  such  levy 
when  added  to  the  levy  for  the  year  when 
it  should  have  been  made  does  not  make  the 
levy  for  the  past  year  exceed  the  limit. 
City  of  Austin  v.  Cahill  [Tex.]  13  Tex.  Ct. 
Rep.  321,  88  S.  W.  542. 

65.  But  where  the  officer  is  restrained  by 
an  Injunction  issued  by  a  state  court  in  a 
proceeding  in  which  the  bond  holders  are 
not  parties,  the  officer  will  not  be  required 
to  disobey  the  state  court.  Tolman  v.  On- 
slow County  Com'rs,  140  P.  89. 

66.  Provision  had  been  made  for  the  levy 
of  a  tax  for  an  interest  and  sinking  fund 
to  pay  refunding  bonds,  and  it  was  held  that 
the  holders  of  the  original  bonds,  who  had 
refused  to  exchange  them  for  refunding 
bonds,  could  not  by  mandamus  compel  the 
city  to  appropriate  part  of  these  funds  for 
the  benefit  of  the  holders  of  the  original 
bonds.  City  of  Austin  v.  Cahill  [Tex.  Civ. 
App.]  88  S.  W.  536,  afd.  Id.  [Tex.]  13  Tex. 
Ct.  Rep.  321,  88  S.  "W.  542.  The  holders  of 
the  refunding  bonds  were  necessary  parties 
to  any  such  proceeding.     Id. 

67.  Though  the  city  had  provided  for  the 
payment  of  refunding  bonds  and  could  not 
divert  the  same,  it  might,  under  general 
provisions  of  its  charter  authorizing  it  to 
raise  money  to  pay  all  bonded  debts,  make 
a  necessary  levy.  City  of  Austin  v.  Cahill 
[Tex.]    13    Tex.    Ct.    Rep.    321,    88    S.    W.    542. 
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tion  of  such  provisions  are  not  favored.^  Where  the  bonds  have  been  declared 
illegal,  a  tax  levied  therefor  is  also  illegal.'"'  If  the  bonds  are  payable  only  out  of  a 
special  assessment,  the  municipality  is  not  the  debtor  but  merely  the  agent  or  statu- 
tory trustee  for  their  collection,''"  and  it  makes  no  diflference  in  its  liability  that  an 
extension  of  time  for  payment  of  such  assessments  is  given  as  authorized  by  stat- 
ute.''^ The  holder  is  entitled  only  to  his  proportion  of  the  money  collected,  less 
what  had  been  already  paid  him.''^ 

§  9.  Scaling  overissue.''^ — ^Bonds  issued  in  excess  of  the  statutory  limit  are 
void  only  as  to  such  excess.^* 

§  10.  Enforcement  of  improvement  bonds  against  abutters.''^ — In  order  that 
assessment  bonds  may  be  valid  there  must  have  been  a  valid  assessment,^"  and  they 
are  rendered  void  by  the  subsequent  vacation  of,  the  assessment.^''  The  legislature 
may  provide  that  the  bonds  after  their  issuance  shall  be  conclusive  evidence  of  the 
regularity  of  all  proceedings  and  of  the  validity  of  the  lien  on  the  property  out  of 
which  they  are  payable.'*  The  invalidity  of  special  assessment  bonds,  though  pre- 
venting the  existence  of  a  subsisting  lien,  does  not  prevent  the  acquiring  of  a  lien 
by  proper  proceedings.''''  The  lien  of  such  bonds  is  paramount  to  all  mortgages. '*° 
Property  owners  benefited  by  an  improvement  canaot  object  to  the  confirmation  of 
an  assessment  because  unauthorized  bonds  have  been  issued  payable  out  of.  such  as- 
sessment.^^ 


68.  Act  1888  (20  St.  at  L.  p.  12)  delegating 
to  the  fiscal  officers  of  the  county  the  power 
to  flx  the  tax  levy  to  pay  township  bonds 
was  not  repealed  by  Civ.  Code  1902,  §  799,  re- 
quiring the  county  commissioners  to  make 
an  estimate  of  expenses  for  the  comptroller 
general  to  be  submitted  to  the  general 
assembly.     Rice  v.  Shealy  [S.  C]  50  S.  E.  868. 

69.  Where  the  levy  was  for  "public  school 
improvement  bonds  (1899),"  the  year  could 
not  be  considered  as  surplusage  so  that  the 
levy  could  be  sustained  for  the  bonds  of 
1889.  Hellman  v.  Los  Angeles  [Cal.]  82  P. 
313. 

70.  But  the  municipality  may  be  liable 
for  failure  to  properly  perform  this  duty. 
It  is  not  liable  for  delinquent  assessments 
where  it  has  turned  the  same  over  to  the 
county  treasurer  for  collection,  though  noth- 
ing has  been  collected,  and  it  was  only  liable 
for  the  interest  it  actually  received  on  the 
funds  collected  and  in  its  hands.  Jewell  v. 
Superior   [C.  C.  A.]   135  F.  19. 

71.  The  bondholder  had  knowledge  of  the 
law  authorizing  the  extension,  and  his  lien 
was  not  lost.  Jewell  v.  Superior  [C.  C.  A.] 
135  F.   19. 

72.  The  maxim  that  equity  aids  the  vigil- 
ant and  not  the  slothful  was  not  applicable 
here.     Jewell  v.  Superior    [C.  C.  A.]  135  F,  19. 

73.  See  4  C.  L.  716. 

74.  Corbet  v.  Rocksbury  [Minn.]  103  N. 
W.  11. 

7.5.     See  4  C.  L.  717. 

76.  See,  also.  Public  Works  and  Improve- 
ments, 4  C.  L.  1124.  Sometimes  the  petition 
of  the  owners  of  a  majority  of  feet  fronting 
on  the  improvement  is  a  condition  precedent. 
After  the  passage  of  the  resolution  of  inten- 
tion to  make  the  improvement  and  the  issue 
of  bonds,   the   evidence   was   conclusive  that 


the  persons  whose  names  appeared  on  the 
petition  were  owners  of  a  majority  of  the 
frontage.  Chase  v.  Trout,  146  Cal.  350,  80  P. 
81. 

77.  City  council  vacating  an  assessment 
for  a  street  improvement  on  appeal  to  it 
under  St.  1885,  p.  156,  c.  153,  §  11,  has  no 
authority  to  rescind  its  action,  and  bonds 
issued  on  an  assessment  vacated  on  such  ap- 
peal cease  to  be  a  lien  on  the  property,  not- 
withstanding, the  fact  that  the  council  at- 
tempts to  reinstate  the  assessment  as  of  its 
original  date  by  rescinding  its  previous  action. 
Creed  v.   McCombs,  146  Cal.  449,   80  P.   679. 

78.  It  cures  objections  as  to  details  of  ad- 
vertising and  receiving  bids,  the  letting  and 
execution  of  the  contract,  the  supervision  of 
the  work,  and  in  fact  everything  except  such 
Jurisdictional  requirements  as  the  legislature 
could  not  have  dispensed  with  originally. 
Chase  v.  Trout,  146  Cal.  350,  SO  P.  81.  The 
law  was  subsequently  amended  by  providing 
that  the  bonds  should  only  be  prima  facie 
evidence  of  regularity  of  proceedings.  This 
was  held  to  change  only  the  burden  of 
proof.  Creed  v.  McCombs,  146  Cal.  449,  80 
P.    679. 

79.  The  invalidity  arose  from  the  council 
erroneously  attempting  to  rescind  its  action 
in  sustaining  an  appeal  and  to  reinstate  an 
assessment  which  had  been  vacated.  Creed 
V.    McCombs,    146    Cal.    449,    SO    P.     679. 

80.  Though  later  in  time  it  covered  the 
entire  estate  and  was  paramount  to  all  liens 
of  a  private  nature.  Chase  v.  Trout,  146 
Cal.   350,  SO  P.   SI. 

81.  The  statute  limited  the  rate  of  in- 
terest to  five  per  cent  on  the  deferred  in- 
stalments, so  their  burden  is  not  increased 
by  the  issuance  of  bonds  payable  out  of  the 
first  instalment  of  the  assessment.  Gage  v. 
Chicago,  216  111.  107,  74  N.  B.   726. 
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§  1. 
(714). 

§  2. 
(715). 

A. 


Nature,      Attributes       and      Elements 
Creation     and     Corporate     Existence 


Creation  and   Organization    (715). 

B.  Consolidation,    Succession   and   Disso- 

lution   (716). 

C.  Classes   and   Classification    (716). 

D.  Attack  on   Corporate  Existence;    Quo 

Warranto  (716). 

§  3.  The  Charter;  Adoption,  Amendment, 
Repeal  anil  Abrogation   (716). 

§  4.  The  Territory  (717).  Annexations 
(717).     Severances    (718).     Plats    (719). 

§  5.     Officers   and  Employes    (710). 

§  6.  Municipal  Records  and  Their  Custody 
and  Examination    (720). 

§  7.  Authority  and  Power  of  Municipality 
(720).  Judicial  Control  Over  Exercise  of 
Powers   (721). 

§  8.  Legislative  Functions  of  Municipali- 
ties   and    Their    Exercise    (721). 

A.  Nature     and     Extent     of     Legrislative 

Power    (721). 

B.  Meetings.    "Votes,    Rules,    and   Proced- 

ure  (722). 

C.  Records    and   Journals    (723). 

D.  Titles  and  Ordinary  Clauses   (723). 

E.  Passage,    Adoption,    Amendment,    and 


Repeal  of  Ordinances  and  Resolu- 
tions   (723).     Publication    (723). 

F.  Construction   and   Operation   of  Ordi- 

nances  (724). 

G.  Pleading  and  Proving  Ordinances  and 

Proceedings    (724). 
H.   The    Remedy    Against   Invalid    Legis- 
lation   (724). 
§  9.     Administrative         Functions,         Their 
Scope   and  Exercise   (725). 

§  10.  Police  VoTfei  and  Public  Regulations 
(726). 

A.  In    General    (726). 

B.  For    Public    Protection    (726). 
Health  and  Sanitation  (727). 
Regulation    and    Inspection    of    Busi- 
ness   (727). 

Control  of  Streets  and  Public  Places 
(729). 
F.  Definition  of  Offenses  and  Regulation 
of  Criminal   Procedure    (729). 
§  11.     Property  and  Public  Places    (730). 
§  13.     Contracts    (731). 

§  13.  Fiscal  Affairs  and  Management 
(732).  Funds  and  Appropriations  (733). 
Warrants  (734).  Limitation  of  Indebtedness 
(735). 

§  14.     Torts    and   Crimes    (735). 

§  15.      Claims  and  Demands  (737). 

§  16.     Actions    by    and    Against     (738). 


C. 
D. 


E. 


Scope  of  article. — This  article  is  desig-ned  to  treat,  as  strictly  as  may  be  proper, 
the  law  of  municipalities  as  distinguished  from  that  of  streets  and  other  public 
ways,*-  parks  and  public  grounds,*^  bridges,**  public  utilities,  works  and  improve- 
ments,*'' health  and  sanitation,*"  buildings  and  injuries  therein  and  building  regu- 
lations,*''  the  local  taxing  power,**  licenses  and  licensing,*"  the  granting  of  ftan- 
Ghises,""  and  the  law  of  public  officers  generally."^  The  particular  applications  of 
the  general  law  of  municipalities  to  these  several  subjects  should  be  sought  in  the 
titles  just  cited.  There  also  will  be  discussed  cases  under  laws  and  regulations  pe- 
culiar to  streets  and  the  like.  '  The  body  of  laws  relating  to  each  of  these  largely 
involves  powers  and  duties  of  counties,  towns,  and  of  the  public  generally,  as  well 
as  powers  of  municipalities.  All  this  has  been  brought  together  into  those  respective 
titles  relating  to  the  subject-maiter  of  such  powers  and  duties. 

§  1.  Nature,  attributes  and  elements.^^ — The  term  municipal  corporation  as 
ordinarily  applied  includes  all  corporations  created  for  the  local  exercise  of  delegated 
governmental  functions."*  The  powers  of  a  municipal  corporation  are  wholly 
delegated,"*  but  in  the  exercise  of  its  powers  so  conferred  it  is  subject  only  to  con- 
stitutional limitations."'  Its  functions  are  of"  two  classes,  governmental  and  private, 
the  distinction  being  chiefly  important  in  determining  liability  for  tort."" 


82. 

1645. 

S3. 

H4. 
85. 


See    Highways    and    Streets,    5    C.    L. 

Parks  and  Public  Grounds,  4  C.  L.  876. 

Bridges,  5  C.  L.  439. 

Public  Works  and  Improvements,  4 
C."l.  1124;  Sewers  and  Drains,  4  C.  L.  1429; 
■Waters  and  Water  Supply,  4  C.  L.  1824. 
8«.     Health,  5  C.  L.  1641. 

87.  Buildings  and  Building  Restrictions, 
5  C.   L,   487. 

88.  Taxes.  4  C.  L.  1605,  and  see  Public 
Works  and  Improvements,  4  C.  L.  1124,  for 
local  assessments, 

89.  Licenses,  6  C.  L.  436. 


SO.     Franchises.   5   C.   L.   1518. 

91.  Officers  and  Public  Employes','  4  C. 
L.    854. 

92.  See   4   C.    L.    721.  . 

93.  The  school  board  of  Detroit  being 
created  as  a  body  corporate,  authorized  to 
hold  property  and  sue  and  be  sued,  is  a 
municipal  corporation  and  not  liable  for 
acts  of  its  employes.  Whitehead  v.  Board 
of  Education  of  Detroit  [Mich.]  102  N.  W. 
1028. 

94.  See  post,  §   7. 

95.  See  post,  §§  7,  9,  Itt 

96.  See  post,  §  i;. 
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§  2.  Creation  and  corporate  existence.  A.  Creation  and  organization.'^'' — The 
creation  of  immicipal  corporations  by  special  act  being  prohibited  by  the  constitutions 
of  most  states/*  the  usual  method  of  incorporation  is  for  the  inhabitants  of  the  lo- 
cality desiring  to  incorporate  to  avail  themselves  of  the  provisions  of  a  general  law"" 
which  laws  ordinarily  provide  conditions  precedent  of  population,  area  or  physical 
characteristics.^  Acceptance  thereof  is  usually  signified  by  an  election  ordered  by  a 
"county  officer  or  board,  on  a  petition  signed  by  a  portion  of  the  residents  of  the  terri- 
tory proposed  to  be  incorporated,  the  number  and  qualification  of  tJie  signers 
being  fixed  by  statute^  as  are  the  requisites  of  the  petition.'  The  officer  to 
whom  the  petition  is  presented  on  determining  that  it  is  sufficient  in  point  of  con- 
tents and  signature,  which  determination  is  usually  h.eld  to  be  final,*  orders  the  elec- 
tion, prescribing  the  time  of  holding  the  same  and  the  notice  thereof  to  be  given.-' 
Record  entry  of  his  action  in  this  regard  is  usually  required,  but  it  has  been  held 
that  he  may  make  this  nunc  pro  tunc  of  his  own  motion."  After  the  eleclion,  the 
holding  of  which  is  governed  largely  by  general  election  lav/s,^  the  incorporation  is 
consummated  by  an  official  declaration  of  the  result.*  The  lands  included  in  a 
municipality  are  those  mentioned  in  the  petition,  though  the  election  notice  misde- 
scribed  them."  Incorporation  of  a  city  does  not  deprive  a  railroad  of  rights  ac(|uired 
by  location  on  property  within  the  limits  of  the  city  as  established.^" 


»7.     See   4  C.   L.  721. 

98.     See   post.    §    3. 

on.  The  general  municipal  corporation  act 
(Act  1898.  No.  136)  took  effect  In  all  niunicl- 
palities  within  its  scope  without  any  accept- 
ance. Browne  v.  Providence,  114  La.  631,  38 
So.    478. 

1.  Whether  the  determljiation  of  the  offi- 
cer ordering:  the  election  is  final  as  to  such 
conditions,  see  State  v.  Larkin  [Tex.  Civ. 
App.]  14  Tex.  Ct.  Rep.  582,  90  S.  W.  912; 
People  V.  Loyalton  [Cal.]  82  P.  620.  Where 
the  statute  prohibits  the  incorporation  of 
territory  not  intended  for  town  purposes, 
whether  the  territory  included  in  a  proposed 
incorporation  is  so  intended  is  a  question 
of  fact.  Attempted  incorporation  including- 
large  tracts  of  uninhabited  grazing  and 
sv/amp  lands  held  invalid.  State  v.  Merchant 
[Tex.  Civ.  App.]    85  S.  W.  483. 

2.  Persons  temporarily  moving  into  ter- 
ritory sought  to  be  incorporated  and  persons 
to  whom  land  is  conveyed  to  qualify  them 
to  sign  are  not  "electors  owning  land  and 
residing  in  the  territory  sought  to  be  incor- 
porated." People  v.  Stratton  [Colo.]  81  P. 
245. 

3.  Petition  for  Incorporation  need  not 
state  that  there  is  a  town  within  the  pro- 
posed boundaries,  the  statute  not  so  requir- 
ing. People  V.  Loyalton  [Cal.]  82  P.  620.  A 
plat  attached  to  a  petition  for  organization 
will  be  considered  part  of  the  petition  so  as 
to  supply  deficiencies  of  description.  People 
V.  New,  214  111.   287,  73  N.  E.   362. 

4.  A  finding  by  the  county  judge  on  peti- 
tion to  order  an  election  that  the  proposed 
territory  contained  the  requisite  number  of 
inhabitants  is  conclusive.  State  v.  Larkin 
[Tex.  Civ.  App.]  14  Tex.  Ct.  Kep.  582,  90  S. 
W.  912.  In  the  absence  of  fraud  the  finding 
of  the  board  of  supervisors  that  the  proposed 
territory  contained   the   requisite  number   of 

•  inhabitants  and  that  the  signers  of  the  peti- 
tion were  residents  thereof  is  conclusive. 
People  v.  Loyalton  [Cal.]  82  P.  620.     And  evi- 


dence that  they  mistakenly  believed  certain 
territory  to  be  within  the  proposed  limits 
and  acted  under  such  mistake  is  inadmis- 
sible. Id.  It  is  not  the  duty  of  the  county 
judge  to  determine  -whether  the  prpposed 
territory  is  of  a  proper  character  for  incor- 
poration. If  it  is  not  the  incorporation  is 
void.  State  v.  Larkin  [Tex.  Civ.  App.]  14 
Tex.  Ct.  Rep.  582,  90  S.  W.  912.  Where  the 
statute  provides  that  "any  portion  of  a 
county  containing  not  less  than  500  inhabi- 
tants" may  be  incorporated,  the  extent  and 
character  of  the  territory  to  be  Included 
is  entirely  in  the  discretion  of  the  super- 
visors.    People  V.  Loyalton    [Cal.]    82   P.   620. 

5.  Where  the  notice  of  election  was  alter- 
ed as  to  the  proposed  boundaries  after  sig- 
nature by  the  judge  of  the  order  for  election, 
the  election  had  pursuant  thereto  did  not 
authorize  incorporation.  State  v.  Merchant 
[Tex.  Civ.  App.]  85  S.  W.  483.  Where  the 
statute  requires  only  four  notices  of  an 
election  and  the  board  ordered  five  but  had 
one  posted  outside  the  proposed  limits,  the 
election  was  valid.  People  v.  Loyalton  [Cal.] 
82  P.  620. 

6.  The  county  judge  having  failed  to 
enter  on  his  minutes  an  order  for  an  election 
on  the  question  of  incorporation  may  of  his 
own  motion  enter  it  nunc  pro  tunc  after  the 
election  is  held.  State  v.  Larkin  [Tex.  Civ. 
App.]    14    Tex.   Ct.   Rep.    582.    90    S.    W.    912. 

7.  See  Elections,  5  C.  L.  1065.  Evidence 
held  insufficient  to  show  that  enough  votes 
were  cast  by  persons  outside  the  proposed 
limits  to  affect  the  result.  People  v.  Loyal- 
ton [Cal.]  82  P.  620.  In  the  absence  of  stat- 
utory prohibition,  an  election  may  be  held 
on  a  holiday.     Id. 

8.  That  incorporation  takes  effect  from 
the  declaration  and  does  not  relate  back 
to  the  time  of  the  election.  See  Little  Rock 
Ry.  &  Blec.  Co.  v.  North  Little  Rock  [Ark.] 
88  S.  W.   826. 

9.  People  v.  New,  214  111.  287,  73  N.  B. 
362. 
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(§  3)  B.  Consolidation,  succession  and  dissolution?''^ — Consolidation  of  muni- 
cipalities is  permissible  only  by  legislative  authority,  and  special  laws  authorizing 
consolidation  are  ordinarily  prohibited  by  the  constitution.^^  Consolidation  is  usu- 
ally effected  by  a  special  election  initiated  and  held  in  maimer  similar  to  those  for 
incorporation.^'  A  statute  extending,  rules  relative  to  part  of  a  consolidated  muni- 
cipality does  not  operate  to  extend  such  rules  to  parts  of  the  municipality  to  which 
they  are  not  applicable.^*  Alteration  or  dissolution  of  a  municipal  corporation  by ' 
the  legislature  does  not  impair  existing  municipal  contracts.^^  Obligations  of  a 
de  facto  mimicipality  assumed  by  the  succeeding  de  jure  municipality  under  a 
statute  authorizing  such  assumption  become  valid  debts. ^* 

(§  3)  C.  Classes  and  classification}'' — Municipalities  may  be  classified  for 
purposes  of  legislation  provided  such  classification  is  reasonable  and  based  on  real 
and  substantial  differences  of  population  or  situation.^^ 

(§2)  D.  Attack  on  corporate  existence;  quo  warranto}^ — The  validity  of  the 
organization  of  a  de  facto  municipality  cannot  be  collaterally  assailed,^"  quo  war- 
ranto^"^  against  the  officers  of  the  municipality-^  being  the  proper  remedy.  In- 
validity of  the  act  incorporating  a  municipality  may  be  raised  by  bill  to  en- 
join officers  from  an  official  act,-^  and  a  decree  in  such  a  suit  is  not  objectionable 
as  a  judicial  dissolution  of  a  municipality.?'' 

§  3.  The  charter;  adoption,  amendment,  repeal  and  ahrogaiion.^^ — Charters 
like  all  other  legislative  acts  are  of  course  subject  to  all  constitutional  limitations, 
such  as  the  requirement  of  uniformity  in  taxation,^"  and  those  relating  to  the  sub- 
jects and  titles  of  acts.^'  Special  charters  while  formerly  very  common  are  now 
quite  generally  forbidden.^'     Special  charters   antedating  the  constitutional   pro^ 


10.  Dowie  V.  Chicago,  etc.,  R.  Co.,  214  111. 
49,    73  N.   E.    354. 

11.  See   4  C.  L.   722. 

12.  Indiana  Act  1903,  p.  201,  o.  105,  provid- 
ing for  consolidation  of  cities  having  a  popu- 
lation between  6,000  and  7,000  is  invalid  as 
special,  the  classifications  being  arbitrary. 
Town  of  Longview  v.  Crawfordsville,  164  Ind. 
117,  73  N.  E.  78.  An  act  providing  for  the 
annexation  of  one  city  to  another  is  an  act 
"regulating  the  affairs"  of  municipalities 
within  the  constitutional  provision  as  to 
special  legislation.  Act  April  20,  1905,  au- 
thorizing the  consolidation  of  contiguous 
cities,  is  special  legislation,  there  being  but 
two  contiguous  cities  in  the  state.  Sample 
V.   Pittsburg    [Pa.]    62  A.   201. 

13.  Tinder  a  statute  providing  that  on  a 
vote  in  favor  of  consolidation  the  council 
shall  declare  the  result  and  the  consolidated 
territory  shall  then  constitute  a  municipal 
corporation,  the  consolidation  takes  eifect 
from  such  declaration  and  does  not  relate 
back  to  the  time  of  the  vote.  Little  Rock  R. 
&  Elec.  Co.  V.  North  Little  Rock  [Ark.]  88 
S.    W.    826. 

14.  Under  Gr.  N.  T.  Charter,  §§  56,  1068, 
adoption  by  the  board  of  education  of  an 
existing  rule  as  to  salaries  of  janitors  of 
public  schools  in  certain  boroughs,  held  not 
an  adoption  of  such  rule  as  to  all  of  Greater 
New  York.  People  v.  Board  of  Education  of 
New  York,  93  N.  Y.  S.  300. 

15.  Graham  v.  Folsom,   26  S.   Ct.   245. 

16.  Bradford  v.  Westbrook  [Tex.  Civ. 
App  ]    13    Tex.    Ct.    Rep.    550,    88    S.    W.    382. 

17.  See  4  C.  L.  722. 

18.  See   Statutes,    4   C.  L.    1527. 
10.     See  4  C.  L.  723. 


20.  State  V.  Birch,  186  Mo.  205,  86  S.  W. 
361;  Levitt  v.  Wilson   [Kan.]  ,83  P.  397. 

21.  The  supreme  court  has.  but  the  dis- 
trict court  has  not.  a  discretion  to  refuse 
leave  to  file  an  information  in  the  nature 
of  quo  warranto  to  avoid  the  franchise  of  a 
municipality.  State  v.  Village  of  Kent 
[Minn.]  104  N.  W.  948,  exhaustively  dis- 
cussing the  remedy  by  quo  warranto  as  it 
exists  in  Minnesota.  Discretion  exercised 
by  allowing  the  Information  to  be  filed  is  ex- 
hausted and  the  court  must  proceed  as  in 
other  cases.     Id. 

■22.  "Where  the  mayor  and  council  are 
made  parties  and  answer  in  their  official  cap- 
acity, the  municipality  need  not  be  joined. 
Campbell  v.  Bryant  [Va.]  52  S.  B.  638.  Quo 
warranto  against  officers  is  a  proper  remedy 
to  litigate  the  validity  of  the  incorporation 
of  a  town.  People  v.  Stratton  [Colo.]  81  P. 
245.     The  town  is  not  a  necessary  party.     Id. 

23.  Bill  to  enjoin  collection  of  taxes. 
Campbell    v.    Bryant    [Va.]    52    S.    E.    638. 

24.  Campbell  v.  Bryant  [Va.]   52  S.  E.  638. 
2.";.     See  4  C.  L.  723. 

26,  A  provision  in  a  special  act  incorpo- 
rating a  municipality  exempting  the  inhabi- 
tants thereof  from  certain  taxes  infringes  the 
constitutional  requirement  of  uniform  taxa- 
tion (Campbell  v.  Bryant  [Va.]  52  S.  B.  638), 
and  where  such  exemption  was  one  of  the 
principal  inducements  to  the  acceptance  of 
the  charter,  it  invalidates  the  whole  act 
(Id.). 

27.  Title  of  act  chartering  city  held  to 
embrace  but  one  subject  though  it  enumer- 
ates the  numerous  provisions  of  the  act.  Bass 
V.  Lawrence    [Ga.]   52  S.   B.   296. 

25.  Special   act   held   to   contain   such   de- 
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hibition  remain  in  force,^"  and  are  usually  held  subject  to  special  amendments  which 
are  strictly  germane  to  the  original  enactment.''"  AVhere  a  city  existing  under  a 
special  charter  adopts  a  part  of  the  general  charter^  its  charter  becomes  pro  tanto 
general. ^^  By  coming  under  the  general  law  a  special  charter  is  repealed  only  so 
far  as  it  is  inconsistent.^^  In  New  Jersey  it  is  held  that  a  general  law  relating  to 
municipalities  repeals  all  inconsistent  provisions  in  special  charters.^^  Where 
cities  are  governed  by  general  act,  amendments  must  be  within  the  constitutional 
limitation  as  to  special  acts.^*  An  act  curing  defects  in  a  bona  fide  attempt  to  in- 
corporate under  the  general  law  is  not  a  special  act  of  incorporation. ^°  A  charter 
reincorporating  a  town  as  a  city  impliedly  repeals  the  town  charter.^"  Existing  or- 
dinances are  not  repealed  by  the  taking  of  a  new  charter^'  or  by  accepting  the  gen- 
eral municipality  law  in  lieu  of  a  special  charter,'*  and  a  saving  clause  in  general 
terms  is  effective.^"  Grant  to  a  municipality  of  power  to  frame  its  own  charter  does 
not  warrant  the  inclusion  therein  of  charter  powers  not  ordinarily  appertaining 
to  a  municipality.*"  Power  of  a  municipality  to  adopt  its  own  charter  is  not  ex- 
hausted by  adopting  a  charter  thereunder,  but  a  new  and  amended  charter  may  be 
subsequently  adopted.*^  Where  it  is  provided  that  the  board  of  freeholders  ap- 
pointed to  draft  a  charter  shall  receive  no  compensation  but  may  employ  and  com- 
pensa,te  an  attorney,  a  member  of  the  board  cannot  be  employed.*^ 
•  Mimicipal  charters  will  be  judicially  noticed."*^ 
§  4.  The  territory.^^  Annexations.^^ — Requirements  as  to  contiguity  and 
physical  characteristics  of  the  territory  to  be  included  are  sometimes  imposed  by 
statute,  but  in  the  absence  of  statute  the  matter  rests  in  the  discretion  of  those 


partures  from  the  general  municipality  law 
as  to  make  it  special  legislation.  Campbell 
V.  Bryant  [Va.]  52  S.  E.  638. 

29.  Existing  corporations  continued  un- 
der special  o*iarters.  Butler  v.  Lewiston 
tidaho]  S3  P.  234,  discussing  at  length  the 
operation  of  the  prohibition  against  special 
charters. 

30.  Amendment  of  special  charters  must 
be  germane  to  the  subject-matter  of  the 
original.  Butler  v.  Lewiston  [Idaho]  83  P. 
234. 

31.  Subject  to  amendm.ent.  Hay  v.  Bara- 
boo   [Wis.]    105  N.   W.   654. 

32.  Trustees  of  Schools  v.  Board  of  School 
Inspectors,  115  111.  App.  479. 

33.  Borough  Law  of  1897  repealed  all  in- 
consistent special  charters.  Smith  v.  Hights- 
town,  71  N.  J.  Law,  536,  60  A.  393.  Section 
96  of  the  Borough  act  of  1897,  prescribing 
existing  powers  of  borough,  applies  only  to 
defacto  boroughs  and  does  not  prevent  the 
repeal  of  inconsistent  powers  in  valid  special 
charters.  Id.  A  general  law  conferring 
power  to  license  certain  employments  super- 
sedes all  licensing  power  of  municipalities 
within  its  spope  under  special  charters.     Id. 

34.  Cahill  V.  Hogan,  180  N.  T.  304,  73  N. 
E.    39. 

35.  State  v.  Larkin  [Tex.  Civ.  App.]  14 
Tex.  Ct.  Rep.  582,   90  S.  W.   912. 

36.  Wright  v.  Overstreet  [Ga.j  50  S.  B. 
487. 

37.  Change  of  organization  from  a  district 
to  a  city  does  not  repeal  existing  ordinances. 
Ferrell  v.  Opelika  [Ala.]  39 -So.  249. 

38.  Municipal  ordinances  in  force  when 
the  municipality  accepts  the  municipal  code 
need  not  be  republished.  Chrisman  v.  Jack- 
son, 84  Miss.  787,  37  So.  1015. 


39.  On  reincorporating  a  town  into  a  city 
it  is  permissible  to  invest  the  city  v^ith  all 
the  powers  of  the  town  by  a  bare  enactment 
to  that  effect.  Wright  v.  Overstreet  [Ga.] 
50  S.  E.  487.  Title  of  act  chartering  city 
held  not  to  embrace  a  provision  continuing 
the  ordinances  of  the  town.  Bass  v.  Law- 
rence [Ga.]  52  S.  E.  296.  A  saving  clause  in 
a  charter  preserving  existing  ordinances  is 
effective.  Ferrell  V.  Opelika  [Ala.]  39  So. 
249. 

40.  Insertion  in  charter  of  power  to  regu- 
late charges  of  public  service  corporations 
unautiiorized.  State  v.  Missouri  &  K.  Tel. 
Co.,  189  Mo.  83,  88  S.  W.  41. 

41.  Morrow  v.  Kansas  City,  186  Mo.  675, 
85  S.  W.  572. 

42.  Young  V.  Mankato  [Minn.]  105  N.  W. 
969. 

43.  City  of  Austin  v.  Forbis  [Tex.]  13  Tex. 
Ct.  Rep.  818,  89  S.  W.  405.  The  length  of 
time  during  which  a  city  has  been  incorpor- 
ated and  that  its  charter  has  been  amended 
from  time  to  time  will  be  judicially  noticed. 
City  of  Houston'  v.  Dooley  [Tex.  Civ.  App.] 
89    S.   W.    777. 

44.  See  4  C.  L.  724.  Municipal  boundaries 
cannot  be  changed  by  special  act.  Daven- 
port V.  Ham  [Kan.]  83  P.  398;  Leavitt  -V. 
Wilson   [Kan.]  83  P.  397. 

4.1.  See  4  C.  L.  724.  See,  also,  ante,  §  2  B, 
Consolidation  of  municipalities.  The  act 
of  April  23,  1902  (95  O.  L.  259).  providing 
for  detaching  unplatted  farm  lands  from 
cities  and  incorporated  ^  villages,  and  for 
attaching  them  to  adjacent  township."^,  is  not 
in  conflict  with  any  provisions  of  the  con- 
stitution of  the  state  of  Ohio.  Village  of 
Grover  Hill  v.  McClure.  6  Ohio  C.  C.  (N.  S.) 
197.     This    act    does    not    confer    legislative 
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charged  with  determining  the  propriety  of  annexation.*"  The  questions  of  reason- 
ableness and  propriety  are  to  be  considered  in  view  of  the  entire  situation/'  and  no 
particular  circumstances  are  conclusive  unless  made  prerequisite  by  statute.*'  Pro- 
vision for  objection  or  remonstrance  and  hearing  thereon  is  customarily  made.*" 
Eeasonable  certainty  only  is  required  in  the  description  of  the  annexed  territory.'*" 
An  ordinance  extending  the  municipal  limits  is  invalid  as  to  a  provision  therein  that 
agricultural  lands  included  by  the  extension  shall  not  be  subject  to  city  taxes  while 
retaining  their  agi'icultural  character,"  but  such  invalidity  does  not  affect  the  re- 
mainder of  the  ordinance.^^  Territory  added  to  a  city  becomes  ipso  facto  subject 
to  municipal  ordinances  then  in  force,"^  but  an  extension  of  boundaries  does  not 
H&'ect  a  previously  made  contra2t  for  water  supply  so  as  to  require  the  water  com- 
]iany  to  furnish  water  throughout  the  territory  as  enlarged.''*  The  validity  of  a 
statute  authorizing  the  annexation  of  territory  to  a  municipality  is  not  ordinarily 
open  to  collateral  attack/^  but  equity  will  restrain  at  the  suit  of  a  taxpayer,  the 
attempted  annexation  of  the  municipality  to  another  under  an  unconstitutional 
statute. ^^  Where  one  is  prosecuted  for  an  oifenfe  committed  in  territory  not  legally 
included  within  the  municipal  limits,  prohibition  is  the  proper  remedy.'*' 

Severnnces.^^ — It  is  frequently  provided  that  territory  to  be  disconnected  must 
lie  upon  the  border  of  the  municipality""  and  must  not  be  platted""  or  have  streets 


powers  upon  the  judiciary  nor  does  it  impair 
the  system  of  local  self-government  guaran- 
teed by  the  constitution.  Id.  The  phrase  "in 
his  discretion"  contained  in  said  acts  refers  to 
_  the  judicial  discretion  of  the  court,  and  not 
to   the   leg-islative   discretion.     Id. 

46.  In  the  absence  of  statutory  provision 
to  the  contrary,  territory  may  be  added 
"Which  is  not  contiguous  to  that  part  of  the 
city  laid  out  in  lots  and  streets.  State  v. 
Birch  186  Mo.  205,  85  S.  W.  361.  Agricultur- 
al lands  may  be  added.  Leavitt  v.  Wilson 
[Kan.]  83  P.  397.  The  discretion  of  muni- 
cipal officers  in  the  exercise  of  a  power  to 
extend  or  diminish  the  city  limits  is  not  sub- 
ject to  judicial  review.  State  v.  Birch,  186 
Mo.  205,  85  S.  W.  361.  Ruling  on  objections 
to  extension  will  not  be  disturbed  on  ques- 
tions of  fact  in  the  absence  of  abuse  of  dis- 
cretion. Order  sustaining  objections  to  ex- 
tension covering  very  sparsely  settled  tract 
upheld.  City  of  Orlando  v.  Orlando  Water 
&  Light  Co.  [Pla.]   39  So.  532. 

47.  The  primary  considerations  are  the 
extensions  of  the  benefits  of  municipal  ex- 
istence to  the  included  territory  and  tlie 
benefit  to  the  inhabitants  of  the  original 
territory  from  the  extension  of  police  and 
fire  protection  to  the  surrounding  districts. 
Forbes  v.  Meridian  [Miss.]  38  So.  676.  In 
determining  the  reasonableness  of  an  exten- 
sion of  territory  the  proposed  extension 
must  be  considered  as  an  entirety  and  not  as 
to  whether  each  particular  tract,  considered 
separately,    should    have    been    included.     Id. 

48.  The  fact  that  part  of  the  included 
land  is  marshy,  that  some  of  the  inhabitants 
of  the  included  territory  object  to  the  exten- 
sion or  that  some  additional  taxes  will  be 
imposed  on  the  included  territory  do  not 
necessarily  make  the  extension  unreasonable. 
Forbes  v.  Meridian  [Miss.]  38  So.  676.  The 
revenue  which  will  be  derived  from  the  in- 
cluded territory  is  no  criterion  of  the  rea- 
sonableness of  the  extension.     Id. 

49.  The  filing  of  objections  to  a  proposed 


extension  is  sufRcient  to  stay  proceedings 
though  the  objectors  do  not  obtain  the  order 
for  stay  which  the  statute  says  shall  be 
made  upon  such  filing  fCity  of  Orlando  v. 
Orlando  Water  &  Light  Co.  [Fla.]  39  So.  532), 
but  the  first  ordinance  is  not  rendered  void 
by  the  delay  of  publication  (City  of  Bards- 
town  V.  Hurst  [Ky.]  89  S.  W.  724). 

.'SO.  An  ordinance  taking  in  additional  ter- 
ritory and  describing  the  city  boundaries  as 
they  will  be  when  enlarged  is  sufficient 
though  it  does  not  segregate  or  separately 
describe  the  new  territory.  State  v.  Birch, 
186  Mo,  205,,  85  S.  W.  361.  Where  municipal 
limits  were  extended  a  specified  distance 
from  a  certain  well,  the  extension  is  to  be 
measured  from  the  center  of  the  well.  Hard- 
esty  v.  Mt.  Bden,  27  Ky.  L.  R.  745.  86  S.  W.  087. 
An  ordinance  extending  the  limits  "one- 
third  of  a  mile  from"  a  designated  point  is 
sufficiently  definite  and  calls  for  an  extension 
in  the  form  of  a  square.     Id. 

."1.  Infringes  constitutional  requirement 
of  uniform  taxation.  State  v.  Bjrch,  186  Mo. 
205.  S5  S.   W.   361. 

.■53.  State  V.  Birch,  186  Mo.  205,  85  S.  W. 
361. 

f33.  Ordinance  not  invalid  because  provid- 
ing that  it  should  apply  to  territory  subse- 
quently added.  Truesdale  v.  Newport  [Ky.] 
90  S.  W.  589;  Trustees  of  Schools  v.  Board  of 
School  Inspectors,   115  111.  App.   479. 

.14.  Turners  Falls  Fire  Dist.  v.  Millers 
Falls  Water  Supply  Dist.   [Mass.]  75  N.  E.  630. 

55.  Act  March  13,  1890,  authorizing  an- 
nexation to  City  of  Des  Moines,  held  consti- 
tutional. McCain  v.  Des  Moines  [Iowa]  103 
N.  W.  979. 

.■re.     Sample   v.    Pittsburg    [Pa.]    62    A.    201. 

.W.  Proceedings  to  include  the  locus  in 
quo  had  been  stayed  by  filing  of  remon- 
strance. City  of  Bardstown  v.  Hurst  [Ky  ] 
89  S.  W.  147. 

.".8.     See  4  C.  L.   724. 

5».  The  "border"  of  a  municipality  on 
which    lands   to    be    disconnected   must   lie    is 
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laid  out  therein.°i  The  usTial  practice  to  initiate  proceedings  for  severance  is  by 
petition  of  the  inhabitants  of  the  territory  to  be  severed."^  A  requirement  that  an 
ordinance  changing  boundaries  be  published  four  times  in  a  weekly  newspaper  con- 
templates publication  in  consecutive  weeks  and  a  publication  at  irregular  intervals 
over  a  period  of  two  months  relieves  a  remonstrator  from  filing  remonstrance  within 
30  days  after  the  ordinance  as  required  by  statute."^  Under  some  statutes  a  peti- 
tion for  the  severance  of  outlying  territory  is  addressed  to  the  sound  discretion  of 
the  court,"*  while  under  others,  when  the  facts  specified  by  the  statute  have  been 
established,  it  is  mandatory  to  grant  the  petition."''  It  is  permissible  for  the  legis- 
lature to  provide  that  only  the  inhabitants  of  the  territory  to  be  eliminated  may 
object  to  a  reduction  of  the  city  limits  and  to  restrict  the  defenses  of  such  persons 
to  a  showing  that  unjust  burdens  will  be  imposed  on  them."''  An  agreement  by 
residents  of  territory  disconnected  from  a  municipality  to  pay  their  share  of  previ- 
ously incurred  debts  is  nugatory."^  A  school  district  cannot  either  in  its  corporate 
capacity  or  as  representing  the  taxpayers  sue  for  an  injunction  to  restrain  a  village 
from-  separating  itself  from  the  district."* 

Plats.'^^ — If  a  plat  conforms  to  the  statute  the  council  has  no  discretion  to  re- 
fuse approval  of  it.''" 

§  5.  Officers  and  employes.'''^ — This  subject  is  fully  treated  in  another  topic.''* 
ilunicipal  officers  have  only  such  powers  as  are  conferred  on  them  by  the  charter," 
but  within  such  powers  they  have  official  discretion.'*  The  power  to  fix  the  duties 
of  minor  administrative  •officers  is  usually  conferred  on  the  legislative  department.'"' 


the  city  limits,  not  the-  portion  in  actual  use. 
An  irregular  strip  1.500  feet  long  and  av- 
erag-ing  600  feet  wide,  having  only  150  feet 
contiguous  to  the  municipal  limits,  is  not 
on  the  border.  Anaconda  Min.  Co,  v.  Ana- 
conda  [Colo.]   80  P.  144. 

60.  Subdivision  held  platted  into  lots  and 
blocks  so  it  could  not  be  disconnected  under 
Lav/s  1901,  c.  106,  §  2.  Town  of  Fruita  v. 
Williams    [Colo.]    80    P.    132. 

61.  X'nder  a  provision  that  territory  in 
which  the  municipality  maintains  "streets" 
cannot  be  disconnected,  maintenance  of  a 
single  street  is  fatal  to  the  right  to  discon- 
nect. Anaconda  Min.  Co.  v.  Anaconda  [Colo.] 
80  P.  144.  A  petition  for  disconnection  is 
not  defective  because  it  states  that  the  city 
has  not  maintained  any  streets,  alleys  "or" 
other  public  utilities  instead  of  being  in 
the  conjunctive  as  is  the  statute.  Town  of 
Fletcher  v.  Smith   [Colo.]   81  P.   256. 

62.  If  the  statutory  two-thirds  of  the 
property  owners  join  in  a  petition  to  dis- 
connect, it  is  sufficient.  Town  ofvOrmond  v. 
Shaw  [Fla.]  39  So.  108.  A  petition  giving  the 
names  of  the  owners  "as  shown  by  the  last 
tax  roll"  and  referring  to  them  as  owners, 
sufficiently  alleges  ownership.  Id.  Though 
the  husband  of  a  landowner  may  not  be  a 
necessary  party  to  a  petition  to  disconnect 
territory,  his  joinder  does  not  render  the 
petition  defective.  Id.  The  widow  and  ex- 
ecutrix of  a  deceased  landowner  is  prima 
facie  a  proper  party  to  a  petition  to  discon- 
nect.    Id. 

63.  City  of  Bardstown  v.  Hurst  [Ky.]  89 
S.  W.  147. 

64.  Outlying  district  which  would  prob- 
ably be  soon  needed  for  residence  property. 
Petition  held  properly  denied.  Johnson  v. 
Forest   City     [Iowa]    105    N.    W.    353. 


65.  Anaconda  Min.  Co.  v.  Anaconda  [Colo.] 
80  P.   144. 

66,  67.  Miller  v.  Pinevllle  [Ky.]  89  S.  W. 
261. 

68.     Union  Free  School  Dist.  No.  1  v.   Glen 
Park,  96  N.  Y.  S.  428. 
eo.     See  4  C.  L.   724. 

70.  Giltner  v.  City  Council  of  City  of  Albia 
[Iowa]  105  N.  MT.  194. 

71.  See  4  C.  L.  725. 

72.  See  Officers  and  Public  Employes,  6 
C.   L.  — . 

73.  Under  Gr.  N.  T.  Charter,  §  149.  the 
comptroller  may  in  good  faith  settle  a  claim 
for  municipal  lighting  by  agreeing  to  pay 
the  same  prices  that  the  city  had  paid  the 
previous  year,  on  the  lighting  companies 
agreeing  to  waive  interest,  though  such 
prices  were  20  and  40  per  cent,  higher  than 
those  paid  in  other  cities,  and  less  than  the 
prices  charged  for  private  consumption. 
Hearst  v.  McClellan,  102  App.  Div.  336,  92 
N.  T.  S.  484.  President  of  municipal  water 
board  has  no  authority  to  compromise  claims 
against  it.  City  of  Austin  v.  Forbis  [Tex.] 
13  Tex.  Ct.  Eep.  818,  89  S.  W.  405. 

74.  See  post,  §  7,  for  judicial  review  of 
official    acts. 

75.  Where  the  ordinance  directing  the 
duties  of  a  police  officer  declared  that  he 
should  traverse  the  streets  of  the  city  daily, 
a  contention  that  it  should  be  considered 
that  his  duties  were  confined  to  service  dur- 
ing the  daytime  held  of  no  merit;  it  not 
appearing  that  any  hours  had  been  adopted 
regulating  his  time  of  service  or  confining 
them  to  the  daytime.  Morran  v.  Common 
Council  [N.  J.  Law]  61  A.  13.  Where  the 
statute  leaves  the  duties  of  an  office  to  be 
fixed  by  the  city  council,  duties  not  naturally 
pertaining    to    the    ofilce    may    be    imposed. 
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Where  a  minimiiin  salary  is  fixed  by  statute,  a  less  salary  cannot  be  awarded  by  or- 
dinance.^" Local  self-government  in  the  aiDpointment  or  election  of  officers  is  usu- 
ally granted^^  though  the  paramount  power  of  the  state  is  sometimes  retained.'* 
The  acts  of  defacto  municipal  officers  are  binding.'"  On  the  expiration  of  an  offi- 
cial term  the  office  eo  instanti  devolves  on  the  elected  successor  without  the  formali- 
ties of  inauguration.*"  The  fact  that  the  members  of  a  legislative  body  hold  until 
their  successors  are  qualified  does  not  authorize  the  body  to  act  after  the  time  fixed 
by  law.*^  The  Indiana  Statute,  requiring  that  the  certificate  of  election  of 
town  trustees  be  filed  before  any  valid  ordinance  can  be  passed  by  them,  applies  only 
to  the  first  election  of  trustees  on  organization  of  the  town.*^  Commissions  and  de- 
partments are  often  independently  incorporated  to  control  certain  municipal  func- 
tions, and  it  is  generally  held  that  the  municipality  is  not  except  under  an  express 
charter  provision  liable  for  their  acts.*^ 

§  G:  Municipal  records  and  their  custody  and  examination.^* 
§  7.  Authority  and  power  of  municipaliiy .^' — The  powers  of  a  municipality 
being  wholly  derivative,  they  are  only  such  as  are  expressly  granted  or  necessarily 
implied,*"  such  for  instance  as  are  essential  to  the  exercise  of  a  granted  power,*' 
and  this  is  peculiarly  true  mth  respect  to  the  taxing  power.**  However  derived, 
they  are  restricted  in  operation  to  the  municipal  limits.*"  The  powers  ordinarily 
granted  being  numerous,  general  grants  are  necessary,  and  they  will  not  be  strictly 


Jailer  required  to  perform  janitor  service 
in  several  public  buildings.  City  of  Padu- 
cah  V.  Evitts,  27  Ky.  L.  R.  864,  86  S.  V^r.  1123. 
Where  the  exclusive  duty  of  acting  in  cer- 
tain matters  is  vested  by  ordinance  in  a 
certain  department,  no  city  officer  can  em- 
ploy any  other  person  to  perform  such  duty. 
Employment  of  attorney,  city  having-  legal 
department.  Hope  v.  Alton,  214  lU.  102,  73 
N.  B.  406. 

76.  City  of  Paducah  v.  Evitts,  27  Ky.  Li. 
R.  864,  86  S.  W.  1123. 

77.  Laws  1893,  c.  661,  §  20,  providing-  that 
on  failure  to  fill  vacancies  on  the  municipal 
board  of  health  -within  30  days  the  county 
judge  shall  fill  the  same.  Is  violative  of 
Const,  art.  10,  §  2,  providing  that  city  offi- 
cers shall  be  a,ppointed  by  "such  authority 
thereof"  as  the  legislature  may  designate. 
People  V.  Houghton,  102  App.  Div.  209,  92 
N.  Y.  S.  -661. 

7S.  The  legislature  may  provide  for  the 
appointment  of  municipal  officers  by  the 
governor  and  for  their  compensation  by  the 
municipality.  Horton  v.  City  Council  of 
Ne-wport  [R.  I.]  61  A.  759.  The  legislature 
has  plenary  jurisdiction  over  the  constabu- 
lary, and  such  control  extends  to  the  police 
of  a  municipality.  Statute  providing  for  ap- 
pointment of  city  police  commissioners  by 
governor  does  not  infringe  local  self-govern- 
ment (Horton  v.  City  Council  of  NeTvport  [R. 
I.]  61  A.  759,  folio-wing  Ne-wport  v.  Horton, 
22  R.  I.  196,  47  A.  312),  nor  can  it  alienate 
any  part  of  its  power  in  this  regard  (Id.). 
Police  department  primarily  under  control  of 
state  and  municipality  has  only  delegated 
power.  City  of  Cleveland  v.  Payne,  72  Ohio 
St.  347,  74  N.  B.  177. 

79.  Greene  v.  Rienzi  [Miss.]   40  So.  17. 

80.  People  v.  Fitzgerald,  180  N.  T.  269,  73 
N.   B.   55. 

81.  Devlin  v.  White   [R.  I.]    61  A.   172. 

83.     Low    V.    Dallas    [Ind.]    75    N.    B.  •  822. 


S3.  See  post,  §  14,  and  the  topic  Public 
Contracts,  4  C.  L.  1089.  A  municipality  is 
not  liable  as  for  breach  of  contract  on  the 
unauthorized  discharge  of  a  police  officer  by 
the  police  commission.  Gibbs  v.  Manchester 
[N.  H.]    61  A.   128. 

84,  85.     See  4  C.  L.  728. 

86.  McAllen  v.  Hamblin  [Iowa]  105  N.  W. 
593;  Donable's  Adm'r  v.  Harrisonburg  ]Va.] 
52  S.  E,  174;  Gambill  v.  Erdrich  Bros.  [Ala.] 
39  So.  297;  Porter  v.  Vinzant  [Pla.]  38  So. 
607. 

87.  Power  to  borrow  money  must  be  ex- 
pressly granted  or  be  necessary  to  the  ex- 
ercise of  a  granted  power.  Luther  v.  Wheel- 
er [S.  C]  52  S.  E.  874.  A  town  or  city  has 
iio  power  to  become  a  part  stockholder  in  a 
waterworks  or  other  corporation,  or  to  bor- 
row money  by  issuing  bonds  or  otherwise  to 
pay  for  such  stock,  unless  express  author- 
ity to  do  so  is  given  by  some  statute.  Voss 
V.  Waterloo  Water  Co.,  163  Ind.  69  71  N  E 
208. 

88.  Held  to^  have  no  power  to  tax  person- 
alty. Adams  v.  Ducate  [Miss.]  38  So.  497; 
Gambill    v.    Erdrich   Bros.    [Ala.]    39    So.    297. 

8».  A  l,ot  outside  of  a  municipality  can- 
not be  claimed  by  it  as  subject  to  a  projec- 
tion of  a  street.  Calhoun  v.  Faraldo,  114  La. 
760,  38  So.  551.  No  implied  power  to  main- 
tain rock  quarry  outside  city  limits.  Don- 
able's Adm'r  v.  Harrisonburg  [-Va.]  52  S.  E. 
174.  Municipality  maintaining  public  water 
works  has  no  power  to  contract  to  main- 
tain a  specifiea  pressure  for  fire  protection 
at  a  place  outside  the  city  limits.  Contract 
to  furnish  flre  protsction  on  military  reserva- 
tion. United  States  v.  Sault  Ste.  Marie,  137 
F.  258.  A  power  to  operate  gas  works  giv- 
en before  the  discovery  of  natural  gas  in  the 
state  gives  no  power  to  operate  natural 
gas  wells  and  pipe  lines  from  without  the 
municipal  limits.  Quinby  v.  Consumers'  Gas 
Trust  Co.,  140  F.  362. 
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limited  by  aecompanjaiig  specific  grants.""  Municipal  acts  pursuant  to  a  granted 
power  will  not  ordinarily  be  so  construed  as  to  preclude  the  municipality  from  the 
further  exercise  of  such  power.^^    Paramount  power  remains  in  the  state.'^ 

Judicial  control  over  exercise  of  powers.''^ — The  acts  of  municipal  officers  in 
the  exercise  of  administrative^*  or  legislative  discretion""  are  not  subject  to  judicial 
review.  Where  the  action  is  judicial  in  its  character  it  may  be  reviewed  by  ap- 
peal or  error  only  when  so  provided  by  statute/*  the  remedy  otherwise  being  by 
certiorari."^  It  has  been  held,  however,  that  a  city  council  is  no  part  of  the  legis- 
lative department  of  the  state  and  its  administrative  acts  though  in  the  form  of 
ordinances  are  subject  to  judicial  review."^  That  a  municipality  exceeds  its  char- 
ter powers  is  no  ground  for  Federal  interference.  A  municipal  act  cannot  be  said 
to  infringe  the  Federal  constitution  if  it  would  not  infringe  were  it  ratified  by 
the  legislative  power  of  the  state.""  A  taxpayer  suing  not  in  his  own  right  but 
in  the  interest  of  a  public  service  corporation  has  no  standing  in  eourt.^  Where 
judicial  interposition  is  unwarranted,  prohibition  lies  to  prevent  if 

§  8.  Legislative  functions  of  municipalities  and  their  exercise.  A.  Nature 
and  extent  of  legislative  power.^ — A  municipality  has  only  such  legislative  power 


90.  Power  to  pass  ordinances  against 
cruelty  to  animals  held  to  be  given  by  gen- 
eral grant.  Porter  v.  Vinzant  [Fla.]  S8  So. 
607. 

91.  See  Franchises,  5  C.  L.  1518,  for  a 
full  discussion  of  the  grant  and  effect  of  ex- 
clusive franchises..  Grant  of  an  exclusive 
water  franchise  does  not  disable  a  muni- 
cipality to  own  and  operate  its  own  water 
plant.  Knoxville  Water  Co.  v.  Knoxvllle,  26 
S.   Ct.    224. 

92.  The  legislature  may  require  the  open- 
ing of  streets  and  the  building  of  bridges 
at  the  expense  of  a  municipality  if  public 
benefit  results  therefrom.  Wheelwright  v. 
Boston,- 188  III.  521,  74  N.  E.  937. 

93.  See   4  C.  L.  731. 

94.  The  action  of  the  council  of  a  muni- 
cipality in  granting  to  street  railway  com- 
pany a  franchise  in  a  street,  which  crosses 
a  steam  railroad  at  grade  is  not  the  subject 
of  Judicial  review,  where  it  does  not  appear 
that  in  so  doing  council  exceeded  its  power, 
or  that  its  action  was  induced  by  fraud.  Nor 
would  a  review  be  authorized  by  a  showing 
to  the  effect  that  a  safer  crossing  could  be 
made  on  another  street.  Cleveland,  etc., 
R.  Co.  y.  Urbana,  etc.,  R.  Co.,  5  Ohio  C.  C.  (N. 
S.)  5S3.  Courts  will  not  interfere  in  ,the 
business  management  of  a"  city  except  in  a 
clear  case  of  illegality,  mismanagement  or 
fraud.  McMaster  v.  Waynesboro  [Ga.]  50  S. 
B.  122.  The  selection  of  a  site  for  a  new 
court  house  is  an  administrative  function 
which  cannot  be  controlled  by  the  judiciary. 
Dupuy  V.  Police  Jury  of  Parish  of  Iberville 
[La.]  39  So.  627.  The  discretion  of  muni- 
cipal officers  in  the  exercise  of  a  power  to 
extend  or  diminish  the  city  limits  is  not  sub- 
ject to  judicial  review.  State  v.  Birch,  186 
Mo.  205,  85  S.  W.  361.  No  appeal  lies  to  the 
circuit  court  from  an  administrative  act  of 
a  city  council.  Refusal  of  building  permit. 
Ex  parte  Evans  [S.  C]  52  S.  E.  419.  It  Is 
only  when  a  city  council  acts  in  a  judicial 
capacity  that  certiorari  will  lie  to  review  its 
acts.  Revocation  of  liquor  license  held  not 
judicial.     Carr   v.    City   Council    of   Augusta 

6   Curr.   Law. — 46. 


[Ga.]  52  S.  E.  300.  Power  to  vacate  streets. 
Ponischil  v.  Hoquiam  Sash  &  Door  Co. 
[Wash.]   83  P.  316. 

95.  Action  on  a  petition  for  the  forma- 
tion of  a  reclamation  district  is  a  legislative 
act  which  cannot  be  enjoined.  Glide  v.  Su- 
perior Court  of  Yolo  County  [Cal.]  81  P.  225. 
Equity  cannot  at  the  suit  of  a  taxpayer  en- 
join a  valid  exercise  of  the  legislative  power. 
Recognizing  validity  of  previous  acts  pur- 
porting to  extend  street  railroad  franchise. 
Roby  V.  Chicago,  215  111.  604,  74  N.  E.  768. 

96.  Staples  v.  Brown,  113  Tenn.  639,  85  S. 
W.    254. 

97.  A  city  council  acting  in  a  judicial  ca- 
pacity is  not  a  court  and  accordingly  its  de- 
cision cannot  be  made  final  without  deny- 
ing a  remedy  by  due  course  of  law.  Cer- 
tiorari held  to  lie  in  election  contest,  there 
being  no  provision  for  error  or  appeal. 
Staples  V.  Brown,  113  Tenn.  639,  85  S.  W. 
254. 

98.  Grant  of  franchise  in  street  set  aside 
as  procured  by  fraud.  State  v.  Gates  [Mo.] 
89    S.   W.    881. 

99.  Owensboro  Waterworks  Co.  v.  Owens- 
boro,  26  S.  Ct.   249. 

1.  A  taxpayer  suing  under  favor  of  Sec- 
tion 1778,  Revised  Statutes,  to  enjoin  the 
corporate  officers  from  selling  municipal 
bonds,  ■whose  sole  purpose  of  bringing  the 
suit  is  to  favor  a  water  company  as  against 
the  municipality,  and  prevent  the  municipal- 
ity from  building  its  own  waterworks, 
such  taxpayer  having  been  by  agreement 
with  said  water  company  indemnified 
from  the  payment  of  costs  and  ex- 
penses of  such  suit  If  it  should  fail, 
has  no  standing  in  court  and  said  suit  should 
be  dismissed.  Vadakin  v.  Crilly,  7  Ohio  C.  C. 
(N.  S.)  341,  afg.  3  Ohio  N.  P.  (N.  S.)  609;  af- 
firmed by  the  supreme  court  without  report, 
73  Ohio  St. 

2.  Prohibition  lies  to  prevent  an  Injunc- 
tion against  a  municipal  legislative  act  in 
violation  of  Civ.  Code,  §§  3423,  forbidding 
such  injunctions.  Glide  v.  Superior  Court  of 
Yolo  County  [Cal.]   81  P.  225. 
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as  it  is  granted,  and  doubts  are  to  be  resolved  against  the  existence  of  the  power.* 
In  practice  the  legislative  power  of  municipalities  is  "confined  chiefly  to  the  enact- 
ment of  police  regulations."  the  functions  of  the  legislative  department  in  the 
initiation  of  public  contracts  and  improvements'  and  in  the  fiscal  management  of 
the  municipality^  being  largely  of  an  administrative  character.  The  ministerial 
powers  of  a  legislative  assembly  may  be  delegated,^  but  not  its  legislative  or  ju- 
dicial powers.' 

(§8)  B.  Meetings,  votes,  rules,  and  procedure l^" — Where  the  term  of  a  legis- 
lative body  expires  by  law  at  a  stated  hour,  it  has  no  power  to  act  after  that  time, 
though  the  members  hold  office  until  their  successors  are  elected  and  qualified,^^ 
nor  can  resolutions  of  such  a  body  be  sustained  as  the  acts  of  a  defacto  council.^^ 
The  charter  of  Omaha  does  not  require  that  the  notice  of  a  special  meet- 
ing state  the  object  of  the  meeting,^^  but  does  require  that  the  object  be  stated  when 
the  meeting  convenes.  If  the  notice  states  the  object,  the  spreading  of  the  same 
on  the  journal  is  a  sufficient  compliance  with  this  provision. '^^  Where  the  object 
of  the  proposed  meeting  is  the  passing  of  a  particular  ordinance,  the  introduction  ' 
thereof  serves  as  a  sufficient  statement.^''  A  majority  of  a  quorum  present  is  or- 
dinarily sufficient,^'  but  where  a  majority  of  the  whole  body^'  or  more  than  a  ma- 
jority vote  is  required  by  the  charter,  no  less  vote  will  suffice.^'  The  charter  pro- 
viding that  if  no  quorum  is  present  notice  shall  be  given  to  the  absentees,  azid  if 
they  fail  to  attend  an  adjournment  to  the  next  regular  meeting  shall  be  had,  if  no 
such  notice  is  given  the  members  present  may  adjourn  to  a  date  other  than  the  next 
regular  meeting. '■''  The  charter  requirement  that  all  ordinances  for  the  grant  of  a 
franchise  shall  on  the  first  reading  be  referred  to  the  board  of  estimate  for  an  in- 
quiry as  to  the  compensation  to  be  made  is  imperative,^"  and  the  publication  required 
of  such  ordinances  should  be  after  and  not  before  such  reference. ^^  What  is  a 
first  reading  is  to  be  determined  according  to  the  usual  rules  of  procedure  of  the 
council,^"  and  if  the  matter  is  in  doubt,  peremptory  mandamus  to  compel  reference 
will  not  issue  in  the  first  instance.^^  In  the  absence  of  charter  provisions,  the 
ordinary  rules  of  parliamentary  procedure  apply,^*  but  technical  violations  thereof 
do  not  invalidate  the  action  taken.^^  A  vote  may  be  reconsidered  and  annulled  at 
the  same  meeting,^"  and  a  time  to  which  a  regular  meeting  is  adjourned  is  a  con- 


S.     See  4  C.  L.  731. 

4.  City  of  Elkhart  v.  Lipschitz,  164  Ind. 
671,   74  N.  B.  528. 

5.  See  post,  §  10. 

6.  See  post,  §  12;  also  Public  Contracts, 
4  C.  Li.  1089,  and  Public  Works  and  Improve- 
ment.^i.   4  C.   L.   1124. 

7.  See  post,   §   13. 

8.  The  council  having  po"wer  to  renumber 
streets  may  delegate  such  power.  Van  Ingen 
V.   Hudson   Realty  Co.,    94   N.   T.    S.    645. 

9.  When  the  council  is  required  to  con- 
sider an  objection  to  proposed  action,  con- 
sideration by  a  committee  is  insufficient. 
Lambert  v.  Paterson   [N.  J.  Law]   61  A.  1131. 

10.  See  4  C.  L.  732. 

11.  12.     Devlin  v.  White   [R.  I.]    61  A.   172. 
13,    14,    15,     Richardson    v.    Omaha    [Neb.] 

104-  N.  W.  172. 

16.  Dougherty  v.  Excelsior  Springs,  110 
Mo.  App.   623,   85   S.  W.   112. 

17.  Reed  v.  Woodcliff  [N.  J.  Law]  60  A. 
1128.  "A  majority  of  all  the  members  elect- 
ed" means- a  majority  of  the  entire  number 
of  members  which  under  the  charter  consti- 
tutes the  council.  Wood  v.  Gordon  [W.  Va.] 
52  S.   E.   261. 


18.  Where  a  certain  majority  of  the  en- 
tire membership  is  required,  an  ordinance  by 
a  less  vote  is  invalid.  Blood  v.  Real  [Me.] 
60  A.  427.  An  order  authorizing  a  contract 
under  which  payments  would  become  due 
from  the  municipality  is  one  "authorizing  ex- 
penditure" within  a  rule  requiring  a  two- 
thirds   vote   in   such   cases.     Id. 

1».     Duniway  v.   Portland    [Or.]    81   P.    945. 

20,  21,  22,  23.  Manhattan  &  Bronx  Elec. 
Co.  V.  Fornes,  47  Misc.  209,  95  N.  T.  S.  851. 

24.  A  motion  that  certain  business  be 
"continued  on  the  table"  Is  to  be  con- 
strued as  a  motion  to  lay  over  and  not 
as  a  motion  to  lay  on  the  table.  Duniway  v. 
Portland  [Or.]  81  P.  945.  Kirby's  Dig.  5473, 
requiring  ayes  and  noes  to  be  called  and 
recorded  applies  only  to  an  ordinance  to  en- 
ter into  a  contract.  White  v.  Clarksville 
[Ark.]   87  S.  W.  630. 

25.  Passing  ordinance  for  improvement 
after  committee  report  that  protest  was  in- 
sufBcIent  is  a  virtual  adoption  of  the  report. 
City  of  Sedalia  v.  Montgomery,  109  Mo.  App 
197,   88  S.  W.   1014. 

26.  Stiles  V.  Lambertville  [N.  J.  Law]  62 
A.  288.     The  action  of  the  board  of  council- 
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tinuation  of  such  meeting  within  this  rule."  Mandamus  will  lie  to  compel  the 
presiding  officer  to  put  a  motion  duly  made.^*  It  will  be  presumed  that  meetings 
and  adjournments  were  regular.^" 

(§  8)  C.  Records  and  journals}" — The  record  may  be  amended  by  resolution 
at  a  subsequent  meeting  attended  by  the  same  members  who  passed  the  original 
ordinance.^^ 

(§8)  D.  Titles  and  ordaining  clauses.^"^ — While  the  constitutional  provisions 
relating  to  titles  of  statutes  have  no  application  to  ordinances,^^  similar  provisions 
are  usually  contained  in  the  charter  and  are  given  the  same  interpretation,  that 
all  parts  of  an  ordinance  must  be  germane  to  the  same  subject-matter,  which  must 
be  expressed  with  reasonable  certainty  by  the  title.^'' 

(§  8)  E.  Passage,  adoption,  amendment,  and  repeal  of  ordinances  and  reso- 
lutions.^^— Voting  on  two  or  more  ordinances  at  the  same  time  is  not  necessarily 
a  fatal  irregularity.^'  A  requirement  that  the  mayor  "sign"  all  ordinances,  there 
being  no  requirement  of  approval  by  him,  involves  a  mere  ministerial  act,  and 
such  signing  is  not  requisite  to  the  validity  of  the  ordinance.'^  The  act  of  March 
37,  1897,  requiring  approval  by  the  mayor  does  not  apply  to  cities  existing  under 
a  previously  adopted  freeholders  charter  containing  no  such  requirement.^*  To 
be  eifective  as  passed  over  the  mayor's  veto,  the  ordinance  must  be  substantially 
the  same  as  that  vetoed. ^°  Less  formality  is  required  in  the  passage  of  measures 
of  a  temporary  nature.*" 

Publication*^  is  usually  required  after  the  passage  of  ordinances,^^  and  some- 


men  of  a  municipality  in  voting  flown  a 
resolution  adopted  by  the  board  of  aldermen 
does  not  prevent  it  from  reconsidering  its 
action  and  passing  the  resolution  at  its  next 
regular  meeting  held  several  days  after  the 
one  at  which  the  resolution  ^ivas  defeated, 
where  it  does  not  app'ear  that,  in  the  mean- 
time, the  board  of  aldermen  had  reconsider- 
ed and  annulled  their  action  in  adopting 
the  resolution,  or  that  rights  have  vested  in 
pursuance  of  the  first  action  taken  by  the 
board  of  aldermen.  And  this  rule  applies,  not- 
withstanding the  legislative  authority  of  the 
municipality  is  vested  in  the  two  boards, 
and  the  concurrence  of  both  is  necessary  to 
the  adoption  of  a  resolution  or  the  passage 
of  a  law.  Adkins  v.  Toledo,  6  Ohio  C.  C. 
(N.    S.)    433. 

ST.  Stiles  V.  Lambertville  [N.  J.  Law]  62 
A.  288. 

28.  Motion  that  council  proceed  to  ap- 
point standing  committees.  People  v.  Brush, 
96  N.  T.  S.  500. 

29.  Duniway  v.  Portland   [Or.]    81   P.   945. 

30.  See  4  C.  L.  733 


ordinance    was    read 
Clarksville   [Ark.]   87 


31.  To  show  that 
three  times.  White  v 
S.  W.   630. 

32.  See  4  C.  L.  733. 

33.  Harris  v.  People,  218  111.  439,  75  N.  E. 
1012. 

34.  Illustrations:  The  title  "an  ordinance 
to  license  and  regulate  the  sale  of  milk  and 
provide  for  the  inspection  thereof"  embraces 
a  requirement  that  vendors  register  and  pay 
a  registration  fee.  City  of  St.  Louis  v. 
Grafeman  Dairy  Co.,  190  Mo.  492,  89  S.  W. 
617.  The  title  "an  ordinance  relating  to  ob- 
structions of  or  injuries  to  streets"  covers  a 
prohibition  against  leaving  horses  unhitch- 
ed   in    the    street.     Healy    v.    Johnson,     127 


Iowa,  221,  103  N.  W.  92.  A  title  stating 
that  the  object  of  an  ordinance  was  to 
"grant  c^tain  rights"  to  a  telephone  com- 
pany sufficiently  expresses  the  grant  to  such 
company  of  rights  in  the  streets,  and  penal 
provisions  designed  to  protect  the  grant. 
State  v.  Nebraska  Tel.  Co.,  127  Iowa,  194,  103 
N.  W.  120.  The  title  "sale  of  intoxicating 
liquors"  embraces  a  prohibition  against  sale 
on  Sunday.  City  of  Duluth  v.  Abrahamson 
[Minn.]    104    N.   W.    682. 

35.  See   4   C.   L.    734. 

36.  Contractor  can  recover  for  work  done 
under  ordinance  so  passed.  Weatherhead  v. 
Cody,   27  Ky.  L.   R. '631,   85   S.  W.    1099. 

37.  Commonwealth  v.  "Williams,  27  Ky.  L. 
R.   695,   86   S.   W.   553.  , 

38.  Sacramento  Pav.  Co.  v.  Anderson  [Cal. 
App.]   82  P.  1069. 

3».  People  V.  Geneva,  45  Misc.  237,  92  N. 
Y.    S.    91. 

40.  A  resolution  allowing  an  electric  light 
company  to  maintain  its  wires  for  20  days 
on  condition  that  it  "will  then  install  them 
in  the  manner  required  by  existing  ordinances 
is  "temporary."  Montgomery  Light  &  Water 
Power  Co.  v.  Citizens'  Light,  Heat  &  Power 
Co.   [Ala.]    38  So.  1026. 

41.  See   4  C.  L.   734. 

42.  A  statute  requiring  ordinances  to  be 
published  in  two  newspapers  of  "opposite 
politics"  does  not  permit  of  an  award  of 
such  advertising  to  an  independent  newspaper 
which  acknowledges  allegiance  to  no  polit- 
ical party.  Rev.  St.  §  1536-619  construed. 
City  of  Columbus  v.  Barr,  6  Ohio  C.  C.  (N.  S.) 
151.  The  statute  providing  that  ordinances 
shall  take  effect  from  publication,  their  ef- 
fectiveness is  not  postponed  by  delay  in  re- 
cording. Commonwealth  v.  Williams,  27  Ky. 
L.  R.   695.   86  S.  W.   55,?. 
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times  after  their  introduction  and  before  they  are  put  on  passage.*'  Failure  to 
publish  is  cured  bj'  re-enactment  and  publication  thereon.**  Municipal  ordinances 
in  force  at  the  time  of  the  acceptance  of  the  municipal  code  by  the  city  need  not  be 
republished. *°  Publication  on  Sunday  does  .not  invalidate  an  ordinance.*"  An 
ordinance  can  only  be  amended  by  another  ordinance  passed  with  like  formalities.*^ 
Subsequent  inconsistent  ordinances  work  an  implied  repeal  to  the  same  extent  as 
inconsistent  statutes.*^  Every  presumption  of  regularity  is  in  favor  of  an  ordinance 
duly  recorded.*" 

(§8)  F.  Construction  and  operation  of  ordinances.^" — An  ordinance  duly 
passed  has  the  effect  of  law  within  the  city  limits. ^^  A  charter  provision  continu- 
ing all  ordinances  then  in  force  does  not  invest  such  ordinances  with  the  effect 
of  statutes  or  charter  provisions.^'  Practical  interpretation  is  admissible  to  ex- 
plain an  ambiguous  ordinance,  but  no  amount  of  permitted  violations  can  alter 
the  meaning  of  one  which  admits  of  no  ambiguity.^' 

(§8)  G.  Pleading  and  p-oving  ordinances  and  proceedings.^*" — Ordinances 
are  not  judicially  noticed. ^^  Passage  may  be  shown  by  parol  if  there  is  no  record 
of  its  passage/*  and  an  attested  copy  of  an  ordinance  is  presumptive  evidence  that 
the  ordinance  was  duly  passed.^'  Averment  of  approval  of  resolution  by  mayor 
without  averment  that  it  was  presented  for  his  approval  within  48  hours  as  required, 
is  insufficient.^*  A  printed  compilation  of  ordinances,  purporting  by  its  title 
page  to  have  been  issued  by  authority  of  the  council,  is  admissible.^" 

(§  8)  H.  The  remedy  against  invalid  legislation.^" — While  the  courts  are 
without  power  to  review  the  exercise  of  legislative  discretion,"^  invalidity  resuli> 
ing  from  violation  of  constitutional  or  charter  limitations  is  ground  for  judicial 
interposition.  But  since  ordinances,  unlUce  statutes,  often  bear  a  private  rather  than 
a  governmental  aspect,  persons  brought  into  private  relation  with  the  municipality 
by  an  ordinance  and  receiving  benefit  therefrom  may  be  estopped  to  deny  its  validi- 
ty.'"'    The  validity  of  an  ordinance  cannot  be  collaterally  attacked,"'  but  resistance 


43.  A  charter  provision  requiring  ordi- 
nances to  be  advertised  after  introduction 
and  before  final  action  does  not  preclude 
amendments  after  advertisement.  City  of 
East  Orange  v.  Richardson,  71  N.  J.  Law, 
458,  59  A.  897.  Eequirement  that  notice  of 
the  introduction  of  an  ordinance  shall  be 
published  "at  least  as  many  as  ten  days  be- 
fore the  adoption  of  the  ordinance"  is  satis- 
fled  by  one  publication  made  at  least  ten 
days  before  the  adoption  of  the  ordinance. 
Smith  V.  Atlanta  [Ga.]   51  S.  E.  741. 

44.  Muir's  Adm'rs  v.  Bardstown,  27  Ky. 
L.   H.   1150,    87    S.    "W.    1096. 

45.  Chrisman  v.  Jackson,  84  Miss.  787,  37 
So.  1015. 

46.  City  of  Denver  v.  Londoner  [Colo.]  80 
P.   117. 

47.  Chicago,  etc.,  R.  Co.  v.  Salem  [Ind.] 
76  N.  B.  631;  Hope  v.  Alton,  116  111.  App.  116. 

4S.  Ordinance  selecting  one  site  for  pub- 
lic building  impliedly  repeals  a  prior  ordi- 
nance selecting  another  site.  Dupuy  v. 
Police  Jury  [La.]   39  So.  627. 

49.  Regularity  of  special  meeting  and  due 
publication  presumed.  Town  of  Fletcher  v. 
Hickman  [C.  C.  A.]  136  F.  568. 

50.  See  4  C.  L.   735. 

51.  Hope  V.  Alton.  214  111.  102,  73  N.  E. 
406. 

52.  City  of  New  York  v.  Knickerbocker 
Trust  Co.,  93  N.  T.  S.  937. 


53.  City  of  Sylvania  v.  Hilton  [Ga.l  51  S. 
E.  744. 

54.  See  4  C.  L.  735. 

55.  City  of  St.  Louis  v.  Liessing,  190  Mo. 
464,   89  S.  W.  611. 

56.  Weatherhead  v.  Cody,  27  Ky.  L.  R. 
631,  85  S.  W.  1099. 

57.  "Weatherhead  v.  Cody,  27  Ky.  L.  R. 
631,  85  S.  W.  1099.  To  make  a  certified  copy 
admissible,  the  certificate  must  show  pub- 
lication or  posting  and  that  the  facts  re- 
specting the  same  are  of  record.  Illinois 
Central  R.  Co.  v.  Kief,  111  111.  App.  354. 

58.  Cordilla  v.  Pueblo  [Colo.]  82  P.  594. 
Averment  of  ultimate  facts  as  to  passage  of 
resolution  held  sufficient.     Id. 

59.  City  of  Houston  v.  Stewart  [Tex.  Civ. 
App.]  90  S.  W.  49;  Illinois  Cent.  R.  Co.  V. 
Burke,  112  111.  App.  415. 

60.  See  4  C.  L,   736. 

61.  See   ante,   §   7. 

62.  Illnatratlous :  Where  a  public  service 
corporation,  occupying  the  streets  by  legis- 
lative authority  receives  from  the  city  add- 
ed rights  operating  to  the  detriment  of  the 
public,  such  rights  are  without  any  validity 
and  cannot  estop  the  corporation  to  dispute 
regulations  based  thereon.  Farmer  v.  Colum- 
biana County  Tel.  Co..  72  Ohio  St.  526,  74  N. 
E.  1078.  Company  using  streets  under  ordi- 
nance accepted  by  it  Is  estopped  to  attack 
condition    thereby    imposed.     Provision    re- 
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of  an  attempt  to  enforce  it  is  not  collateral  attack."''  Only  total  want  of  power  in 
the  legislative  body  will  be  ground  for  quo  warranto'^  or  prohibition/®  and  only 
in  case  of  irreparable  injury^'  or  to  avoid  multiplicity  of  proceedings"'  is  injunc- 
tion available.  In  ISTew  Jersey  certiorari  will  lie  to  an  ordinance  which  is  wholly 
invalid/'  but  one  which  is  general  and  not  invalid  as  to  all  persons  affected  can- 
not be  suspended  by  certiorari.'"  In  such  case,  one  as  to  whom  it  is  invalid  may 
enjoin  its  enforcement  against  him.'^  That  an  ordinance  exceeds  the  charter 
power  is  no  ground  for  interference  by  the  Federal  courts."* 

§  9.  Administrative  functions,  their  scope  and  exercise.''^ — In  their  adminis- 
trative functions  municipal  officers  so  long  as  they  act  within  the  charter  and  in 
good  faith  exercise  a  discretion  which  is  not  subject  to  judicial  control,'*  nor  do 
their  acts  in  the  administration  of  the  public  duties  of  the  municipality  give  rise 
to  any  liability  in  tort.'"  The  administrative  powers  of  officers  include  all  that 
is  necessarily  incident  to  their  duties,'"  but  powers  of  one  department  as  to  mat- 


quiring  guarding  of  overhead  electric  wires. 
Commonwealth  Elec.  Co.  v.  Rose,  214  111.  545, 
73  N.  B.  780.  That  a  taxpayer  has  given  the 
municipal  authorities  reason  to  believe  that 
he  will  not  oppose  an  ordinance  does  not 
estop  him  to  attack  it  before  any  rights 
have  accrued  under  it.  Coker  v.  Atlanta, 
etc.,  R.  Co.  [Ga.]  51  S.  B.  481.  Railroad  com- 
pany which  occupied  streets  for  many  years 
under  ordinance  estopped  to  deny  its  valid- 
ity. Jersey  City  v.  North  Jersey  St.  R.  Co. 
[N.  J.  Law]    61  A.   95. 

63.  That  town  trustees  are  Incapacitated 
to  act  because  the  certificate  of  their  elec- 
tion has  not  been  filed  cannot  be  raised  in 
a  collateral  attack  on  an  ordinance  passed 
by  them.  Defense  to  action  to  foreclose  a. 
street  assessment  lien  for  improvement  or- 
dered by  trustees.  Low  v.  Dallas  [Ind.I  75 
N.  B.  822. 

64.  The  reasonableness  of  an  ordinance  is 
subject  to  Judicial  review  in  a  proceeding 
to  enforce  it.  State  v.  Birch,  186  Mo.  205, 
85  S.  W.  261. 

05.  No  objection  to  an  ordinance  except 
lack  of  power  to  pass  it  can  be  tried  on  quo 
warranto.  Quo  warranto  against  telephone 
company  occupying  street  by  virtue  of  ordi- 
nance alleged  to  be  defective  as  to  title. 
State  V.  Nebraska  Tel.  Co..  127  Iowa,  194,  103 
N.  W.   120. 

66.  Where  a  municipality  has  general 
power  to  make  ordinances  on  a  subject  but 
a  particular  ordinance  is  void  as  a  taking  of 
property  without  due  process,  injunction  and 
not  prohibition  is  the  remedy.  Ordinance 
requiring  removal  obstruction  from  alleg- 
ed alley  which  was  in  fact  private  property. 
Riley  v.  Greenwood  [S.  C]   51  S.  B.  532. 

67.  Where  the  Invalid  portion  of  an  ordi- 
nance Is  enforceable  only  by  criminal  prose- 
cution, Injunction  will  not  issue,  for  the  In- 
validity may  be  asserted  by  way  of  defense 
to  sucli  a  prosecution.  City  of  Sylvanla  v. 
Hilton  CGa.l  51  S.  B.  744. 

65.  A  bill  will  lie  by  persons  against 
whom  an  invalid  ordinance  is  sought  to  be 
enforced  and  others  similarly  situated  to 
enjoin  Its  enforcement.  Spiegler  v.  Chi- 
cago, 216  HI.  114,  74  N.  B.  718. 

69.  Certiorari  will  lie  to  a  void  ordinance 
before  it  is  published,  as  publication  follows 
of  course  on  passage.  Bped  v  WoodclifE  TN. 
J.  Lawl  60  A.  1128. 


70,  71.  Jackson  v.  Miller  [N.  J.  Eq.]  60  A. 
1019. 

7a.  Glucose  Refining  Co.  v.  Chicago,  138 
F     209 

73.  See  4  C.  L.  736. 

74.  See  ante,  §  7.  A  taxpayer's  action  to 
restrain  improvident  expenditure  of  public 
funds  is  maintainable  only  for  fraud,  col- 
lusion, bad  faith  or  illegality.  Hearst  v.  Mc- 
Clellan,  102  App.  Div.  336,  92  N.  T.  S.  484. 
Settlement  of  claim  for  public  service  or 
basis  of  contract  for  former  year  not  im- 
proper though  price  was  much  higher  than 
that  paid  for  similar  service  in  other  cities. 
Id.  The  discretion  of  municipal  officers  in 
the  exercise  of  administrative  powers  is  not 
subject  to  Judicial  review.  Borrowing 
money.  Lincoln  School  Tp.  v.  Union  Trust 
Co.    [Ind.  App.]   73  N.  B.  623. 

Oppressive  police  survellancei  A  number 
of  cases  in  the  New  York  supreme  court 
have  upheld  the  power  of  the  courts  to  en- 
join oppressive  picketing  and  visitation  by 
police  ofBoers  of  places  where  gambling,  il- 
legal sale  of  liquor,  etc.,  were  suspected. 
See  CuUen  v.  Bourke,  93  N.  T.  S.  1085; 
Craushaw  v.  McAdoo,  47  Misc.  420,  94  N.  T. 
S.  386.  The  court  of  appeals  has,  however, 
since  held  that  equity  has  no  jurisdiction  to 
interfere  with  the  administrative  discretion 
in  this  respect.  Delaney  v.  Flood  [N.  Y.] 
76  N.  B.  209.  The  holdings  in  other  states 
are  at  variance.  See,  in  addition  to  the 
following  cases  those  cited  in  Injunction,  6 
C.  L.  14.  May  patrol  entrance  to  building 
inhabited  chiefly  by  disorderly  persons,  ac- 
cost persons  approaching  and  notify  them 
of  character  of  place  (Pon  v.  Wittman  [Cal.] 
81  P.  984),  and  one  ("  perating  a  lawful  busi- 
ness in  such  locality  to  obtain  the  patron- 
age of  such  disorderly  persons  is  not  en- 
titled to  complain  of  Injury  to  his  business 
from  such  supervision  (Id.).  Sending  offi- 
cers into  a  restaurant  to  Inquire  if  liquor  la 
sold  there  and  who  threaten  arrest  for  such 
sale  win  not  be  restrained  though  there  is 
no  ordinance  forbidding  such,  sales.  Adams 
V.  Chesapeake  Oyster  &  Fish  Co.  [Colo.]  82 
P.   528. 

75.  See  post,  §  14.  Injunction  against 
keeping  pictnre  in  rogues'  gallery  sustain- 
ed.    Itzkovltch  V.  Whitaker  [La.>  39  So.  499. 

70.  Highway  commissioners  required  to 
repair  streets  and  keep  tbem  in  fit  condition 
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ters  primarily  within  tlie  jurisdiction  of  another  are  limited  to  the  purjwses  of  the 
grant.'^  The  police  department  derives  its  authority  from  the  state  and  the  munici- 
pality has  only  such  power  over  it  as  may  be  delegatedJ^ 

§  10.  Police  power  and  public  regulations.''^ — This  section  deals  only  with 
matters  peculiar  to  municipal  police  power,  general  rules  as  to  the  extent  and  exer- 
cise of  the  police  power  being  treated  in  topics  descriptive  of  the  subjects  thereof.*" 

(§  10)  A.  In  general.^^ — Power  to  make  needful  police  regulations  is  a 
proper  subject  of  legislative  delegation,'^  and  a  grant  in  general  terms,  as  of  the 
power  to  make  all  regulations  requisite  to  the  general  welfare  of  the  municipality, 
is  efficient,'^  but  a  power  to  pass  such  ordinances  other  than  those  specially  author- 
ized as  are  necessary  to  carry  out  the  purposes  of  the  corporation  gives  no  power 
to  make  mere  police  regulations.'*  The  power  to  make  police  regulations  is  sub- 
ject to  a  general  limitation  that  they  shall  be  reasonable'"  which  includes  freedom 
from  unjust  discrimination;"  but  a  constitutional  provision  that  all  laws  shall  have 
uniform  application  does  not  apply  to  municipal  police  regiilations.'^  The  bur- 
den is  on  one  asserting  that  an  ordinance  is  unreasonable."  Though  invalid  in 
part,  if  a  regulation  is  severable  it  will  be  sustained  as  to  the  valid  part.'"  Police 
regulations  requiring  the  destruction  of  existing  property  are  of  doubtful  validity 
and  such  regulations  are  ordinarily  to  be  given  only  a  prospective  operation."' 
Where  the  police  power  is  inadequate,  a  municipality  may  not  resort  to  equity  on 
behalf  of  its  citizens."^ 

(§  10)  B.  For  piCblic  proteciion.^^ — If  power  to  legislate  on  the  subject  has 
been  granted,  a  municipality  may  regulate  or  prohibit  gaming  and  the  keeping  of 
gaming  places  or  implements,^'  sale  of  intoxicants,"''  and  forbid  structures  or  prac- 


for  travel  are  charged  with  the  duty  of  re- 
moving rubbish.  Connor  v.  Manchester  [N. 
H.]    60   A.    436. 

77.  Tlie  control  of  the  streets  being  by 
thp  chfirtpr  vested  in  the  aldermen,  the  police 
commissioner  has  no  power  to  close  a  street 
to  travel.  Peace  v.  McAdoo,  92  N.  T,  S.  368. 
The  power  given  to  the  police  department 
to  regulate  travel  in  the  streets  being  sim- 
ply the  power  to  supervise  according  to 
momentary  exigencies.  Charter  (La^vs  1901, 
c.  -466),    §§    50,    375.     Id. 

78.  City  of  Cleveland  v.  Payne,  72  Ohio 
St.  347.  74  N.  B.  177;  and  see  Horton  v.  City 
Council  of  Newport   [R.  I.]    61  A.   659. 

7».     See   4   C.   L.   737. 

80.  See  Buildings  and  Building  Restric- 
tions, 5  C.  L.  487;  Exhibitions  and  Shows.  5 
C.  L.  1405;  Health,  5  C.  L.  1641;  Intoxicating 
Liquors,  6  C.  L.  165;  Licenses,  6  C.  L.  436, 
and    like    topics. 

81.  See    4   C.    L.    737. 

82.  Grant  to  a  municipality  of  power  to 
make  needful  police  regulations  is  not  an 
invalid  delegation  of  the  legislative  power. 
Sluder  v.  St.  Louis  Transit  Co.,  189  Mo.  107, 
88  S.  W.  648.  Constitutional  direction  to 
legislature  to  suppress  gambling  warrants 
delegation  of  power  to  municipality.  Town 
of  Ruston  v.  Perkins,  114  La.  851,  38  So. 
583. 

83.  Keeping  of  intoxicants  for  unlawful 
sale  mav  be  nrohibited.  Tucker  v.  Moultrie 
[Ga.]    50   S.   B.   61. 

84.  Not  to  prohibit  slaughter  houses  in 
city  limits.  City  of  Elkhart  v.  Lipschitz 
164  Md.  671,  74  N.  B.  528.  No  power  to  pro- 
hibit slaughter  houses  in  city  limits  under 
power  to  regulate  such  business,  nor   under 


general  power  to  make  such  regulations  as 
are  necessary  to  purposes  of  corporate  or- 
ganization.    Id. 

S.'j.  Regulation  of  bill  boards  held  unrea- 
sonable as  going  beyond  the  necessity  of 
protection.  City  of  Chicago  v.  Gunning 
System,   214    111.    628,    73  N.    T.   1035. 

86.  An  ordinance  providing  for  garbage 
collection  is  not  invalid  because  it  makes  the 
amount  of  the  charge  therefor  dependent 
on  the  character  of  the  building  from  which 
garbage  is  removed  and  not  directly  on  the 
quantity  removed.  Ex  parte  Zhizhuzza  [Cal.l 
SI  P.   955. 

87.  Ex  parte  Zhizhuzza   [Cal.]   81  P.  955. 

88.  Ex  parte  Berry  [Cal.]   82  P.   44. 

89.  An  ordinance  forbidding  "peddling  or 
in  any  other  manner  selling"  merchandise 
in.  the  streets  is  severable,  and  the  provi- 
sion against  peddling  is  good  though  the 
prohibition  of  other  sales  may  be  invalid. 
Ex  parte  Henson  [Tex.  Cr.  App.]  90  S  W. 
874. 

90.  Ordinance  forbidding  erection  of 
wooden  fences  over  a  certain  height  within 
the  fire  limits  held  not  to  apply  to  fence 
previously  buUt.  Jackson  v.  Miller  [N.  J. 
Eq.]    60    A.    1019. 

01.  A  municipality  has  no  power  to  sue 
in  the  interest  of  its  citizens  to  abate  a 
public  nuisance  affecting  no  property  right 
of  the  municipality.  Belleville  Tp.  v. 
Orange    [N.   J.    Eq.]    62   A.    331. 

92.  See  4  C.  L.  738.  See,  also,  Buildings 
and  Building  Restrictions,  5  C.  L.  487;  Fires, 
5   C.   L.   1424,  and  like   topics. 

93.  Under  a  constitutional  provision  that 
the  legislature  shall  pass  laws  to  suppress 
gambling    it    may    delegate    such    power    to 
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tice  causing  danger  of  fire"^  or  explosion,""'  provided  the  regulation  goes  no  farther 
than  is  required  by  the  reasonable  necessities  of  the  occasion."^ 

(§  10)  C.  Hedlth  and  sanitation. '^^ — Eeasonable  ordinances  requiring  the 
prompt  removal  of  dead  animals  are  valid/"  but  an  ordinance  which  devests  the 
owner,  of  his  property  in  the  carcass  and  invests  it  in  a  public  contractor  is  void.* 
Vfith  regard  to  the  collection  of  garbage/  however,  regulations  requiring  destruc- 
tion by  a  public  contractor  are  sustained  though  the  garbage  has  some  value^.  and 
the  expense  of  such  destruction  may  be  cast  on  the  householder.*  Such  regulations 
do  not  deny  due  process  of  law  or  take  property  without  compensation,^  nor  does  the 
appointment  of  an  official  garbage  collector  and  the  forbidding  of  others  to  engage 
in  such  employment  create  a  monopoly."  Charter  power  to  abate  nuisances  author- 
izes a  municipality  to  declare  with  reasonable  limitatioils  that  the  emission  of 
dense  smoke  is  a  nuisance.' 

(§10)  D.  Regulation  and  inspection  of  business.^ — Eegulations  restrictive 
of  the  conduct  of  business  are  justified  only  by  considerations  of  the  public  com- 
fort, health  or  safety ;  but  in  the  protection  of  such  interests  reasonable"  regulations 
may  be  made'-"  and  the  power  to  inspect  and  approve  safety  devices,**  and  to  revoke 


municipalities.  Town  of  Ruston  v.  Perkins, 
114  La.  851,  38  So.  583.  Power  to  suppress 
"bllllara  tables"  includes  power  to  suppress 
pool  tables.  City  of  Clearwater  v.  Bowman 
[Kan.]  82  P.  526.  See,  also,  Bfetting  and 
Gaming,  5  C.  L.  417. 

94.  Under  a  general  welfare  clause  the 
keeping  of  intoxicants  for  unla^wful  sale 
may  be  prohibited.  Tucker  v.  City  of  Moul- 
trie [Ga.]  50  S.  E.  61.  See  Intoxicating 
Liquors,    6    C.    L.    165,    for   a   full    discussion. 

95.  Regulations  designed  to  prevent  the 
spilling  of  inflammable  oils  in  the  street 
from  tank  wagons  handling  the  same  are 
within  the  police  power.  Spiegler  v.  Chicago, 
216  111.  114.  74  N.  B.  718.  Construction  or  re- 
moval of  wooden  buildings  may  be  request- 
ed.    Patterson  v.  Johnson,  214  111.   481,  73  N. 

B.  761. 

96.  Municipal  corporations  may  adopt 
ordinance  forbidding  storage  or  transporta- 
tion of  nitroglycerine  within  municipal 
limits.     Walter  v.  Bowling  Green,  5  Ohio  C. 

C.  (N.   S.)    516. 

97.  Held  unreasonable;  Restriction  in 
size  and  requirement  of  noncombustible  ma- 
terials without  discrimination  as  to  locali- 
ties; requiring  consent  of  three-fourths  of 
the  residents  of  the  block;  requiring  a  li- 
cense fee  of  50o  per  square  foot,  shown  to 
amount  to  nearly  twice  the  gross  revenue 
derived  from  the  bill  boards.  City  of  Chi- 
cago v.  Gunning  System,  214  III.  628,  73  N.  B. 
1035.  While  insecure  or  otherwise  danger- 
ous bill  boards  or  those  bearing  improper 
advertisements  may  be  prohibited,  a  gen- 
eral prohibition  of  bill  boards  merely  be- 
cause they  are  unsightly  is  invalid.  Bryan 
v.   Cheater,   212  Pa.   259,    61   A.    894. 

98.  See  4  C.  L.  738.  See,  also.  Health,  5 
C.  L.  1641. 

99.  1.  City  of  Richmond  v.  Caruthers,  103 
Va.   774,   50   S.   E.    265. 

2.  Broken  victuals  discarded  from  the 
table  are  "house  offal"  within  an  ordinance. 
State  v.   Robb   [Me.]    60  A.   874. 

3.  Gardner  v.  Michigan,  26  S.  Ct.  106.  If  a 
garbage  collection  ordinance  is  invalid  so 
far   as   it   regulates   the   disposal   by   one   of 


his  own  garbage,  such  invalidity  does  not 
affect  the  part  forbidding  him  to  collect  that 
of  others.     State  v.  Robb    [Me.]    60  A.   874. 

4,  A  general  povrer  to  make  needful  sani- 
tary regulations  authorizes  the  grant  of  an 
exclusive  privilege  of  destroying  garbage  by 
cremation,  and  a  requirement  that  garbage 
be  delivered  to  the  crematory  and  destroyed 
at  the  expense  of .  the  person  delivering  it. 
California  Reduction  Co.  v.  Sanitary  Reduc- 
tion Works,  26  S.  Ct.  100.  A  city  has  power 
to  prescribe  that  it  have  the  exclusive  right 
of  collecting  garbage  and  to  exact  a  small 
fee  from  householders  therefrom.  Ex  parte 
Zhizhuzza  [Cal.]  81  P.  955.  One  charged 
with  collecting  garbage  in  violation  of  such 
an  ordinance  cannot  assail  the  provision  for 
such   fee.     Id. 

5,  6.  State  V.  Robb  [Me.]  60  A.  874;  Gard- 
ner v.  Michigan,   26  S.  Ct.  106. 

7.  Glucose  Refining  Co.  v.  Chicago,  138  F. 
209.  A  smoke  ordinance  is  not  invalid  be- 
cavise  while  allowing  the  emission  of  smoke 
during  a  certain  time  each  day  while  tire 
boxes  are  being  cleaned  it  gives  no  more 
time  to  those  having  several  fire  boxes  than 
to  those  having  but  one.     Id. 

8.  See  4  C.  L.  739.  See,  also,  Licenses,  6 
C.  L.   436. 

9.  Requirement  of  watchman  at  crossing 
during  specified  hours  when  no  trains  ■were 
run  during  a  part  of  the  time  specified  is  un- 
reasonable as  to  the  hours  when  no  trains 
were  run,  and  being  indivisible  is  entirely 
invalid.  Southern  Ind.  R.  Co.  v.  Bedford  [Ind.] 
75  N.  E.  268.  Though  an  ordinance  prohibit- 
ing rock  quarries  within  the  city  limits  does 
not  interfere  with  the  right  of  a  landowner 
to  make  proper  excavations  on  his  land,  it  is 
unreasonable  and  void  as  being  a  virtual 
deprivation  of  property  in  rock.  Ex  parte 
Kelso    [Cal.]    82  P.   241. 

10.  Regulations  upheld:  Under  general 
grant  of  power  to  provide  for  health,  com- 
fort and  safety  may  prohibit  keeping  open 
of  saloons  on  Sunday.  Town  of  Lovilia  v. 
Cobb,  126  Iowa,  557,  102  N.  W.  496.  Regu- 
lation of  the  handling  of  infiammable  oils 
from  tank  wagons  and  licensing  of  wagons 
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licenses  for  violation  of  regulations/^  may  be  delegated  to  administrative  officers. 
A  power  usually  conferred  on  mnnicipalities  is  that  of  licensing  occupations  for 
the  purpose  of  regulation/^  license  for  revenue  as  well  being  occasionally  author- 
ized. License  .fees  must  be  reasonable^*  and  not  unjustly  discriminating.^'  A 
municipality  authorized  by  an  act  "respecting  licenses"  may  not  only  require  li- 
censes but  regulate  the  business  of  licensees.^"  Prohibitory  regulations  are  only 
justified  by  a  clear  grant  of  pdwer/^  but  if  the  power  exists  it  may  be  exercised  as 
to  an  occupation  licensed  by  state  laws/*  and  if  the  prohibition  be  justified  by 
reasonable  necessity  it  is  no  objection  that  it  renders  certain  property  valueless.^" 
No  power  to  impose  penalty  for  usury  exists  without  express  grant/"  and  a  provision 
for  forfeiture  of  a  money  lender's  occupation  license  for  usury  is  invalid/^  but  such 
a  provision  in  a  license  law  does  not  invalidate  the  provisions  for  license/-  nor 
does  an  invalid  provision  requiring  the  giving  of  a  bond  by  the  licensed  person.^^ 
Though  a  city  has  power  to  regulate  factories  generally,  it  cannot  declare  a  particular 
factory  to  be  a  nuisance  unless  it' is  a  public  nuisance  or  a  nuisance  per  se.^  Except 
in  the  strict  exercise  of  the  police  power,  a  municipality  has  no  power  to  regulate 
public  service  corporations  deriving  their  authority  from  the  state,^'  but  where  the 
franchise  is  derived  from  the  regulatory  ordinance,  the  corporation  may  be  estopped 
to  attack  the  ordinance  even  if  it  is  invalid.^' 


so  engaged  is  valid.     Spiegler  v.  Chicago,  216 
in.   114,   74  N.  E.    718. 

11.  Requirement  that  drip  pans  on  tank 
■wagons  handling  Inflammable  oils  shall  be 
subject  to  approval  of  commissioner  of  pub- 
lic works  is  not  a  delegation  of  legislative 
authority  to  the  commissioner.  Spiegler  v. 
Chicago,   216  111.   114,   74  N.   B.   718. 

12.  Provision  for  revocation  of  license  by 
mayor  for  violation  of  its  terms  does  not 
confer  judicial  power  on  mayor.  Spiegler  v. 
Chicago,   216  111.   114,  74  N.  B.  718. 

IS.  The  subject  of  licenses  ts  more  fully 
treated  in  another  topic.  See  Licenses,  6  C. 
L.  436.  The  borough  act-  of  1897  superseded 
all  licensing  power  of  boroughs  inconsistent 
with  or  more  extensive  than  was  granted  by 
such  act.  Smith  v.  Hightstown,  71  N.  J. 
Law,   536,   60   A.    393. 

14.  SIO  per  year  on  each  tank  wagon  en- 
gaged in  handling  inflammable  oils  is  not 
unreasonable.  Spiegler  v.  Chicago,  216  III. 
114,   74  N.  E.  718. 

15.  A  classifieation  of  occupations  under  a 
power  to  license  will  not  be  disturbed  un- 
less unreasonable  and  arbitrary.  Require- 
ment of  greater  license  from  lenders  on  per- 
sonal security  than  from  those  lending  on 
real  property,  stocks,  etc.,  is  not  unreasonable. 
City  Council  v.  Clark  &  Co.  [Ga.]  52  S.  B. 
881.  Under  the  power  to  license  occupations 
merchants  Issuing  trading  stamps  may  be 
taxed  $400.00  per  year  though  other  mer- 
chants are  taxed  only  $24.00  a  year.  There 
was  no  evidence  to  show  the  profits  of  the 
trading  stamp  business  or  indicate  that  the 
tax  was  prohibitive.  Gamble  v.  City  Coun- 
cil   of    Montgomery    [Ala.!    39    So.    353. 

16.  Atlantic  City  v.  Brown,  71  N.  J.  Law, 
81,   5S   A.   110. 

17.  Under  authority  to  regulate  the  stor- 
age of  explosive  oils  within  the  corporate 
limits,  such  storage  may  be  prohibited.  City 
of  Crowley  v.  Ellsworth,  114  La.  308,  38  So. 
199.  A  city  authorized  to  regulate  or  pro- 
hibit certain  occupations  and  regulate  cer- 
tain   others    cannot    prohibit    an   pccupation 


of  the  latter  class.     City  of  Elkhart  v.  Lips- 
chitz,    164  Ind.    671,    74   N.   E.  528. 

18,  A  state  law  licensing  peddlers  does 
not  prevent  a  municipality  under  a  proper 
grant  of  power  from  prohibiting  peddling  in 
the  municipal  limits.  Ex  parte  Henson 
[Tex.  Cr.  App.]   90   S.  VP."  874. 

19,  Prohibition  of  storage  of  explosive 
oils  in  city  limits  is  not  invalid  because  it 
renders  valueless  structures  erected  for  oil 
storage.  City  of  Crowley  v.  Ellsworth,  114 
La.   308,    38   So.    199. 

20,  21,  22,  2a  City  Council  v.  Clark  &  Co. 
[Ga.]  52  S.  E.  881. 

24.  Wood  working  factory  held  not  a 
nuisance.  City  of  New  Orleans  v.  Lagasse, 
114   La.    1055,   38   So.    828. 

25.  Where  all  the  privileges  of  a  tele- 
phone company  in  the  streets  are  under 
legislative  grant,  the  municipality  has  no 
po"wer  to  impose  a  license  fee.  License  regu- 
lation held  a  revenue  measure.  Wisconsin 
Tel.  Co.  V.  Milwaukee  [Wis.]  104  N.  W.  1009. 
Regulation  of  charges  of  a  public  service 
corporation  is  not  a  power  generally  apper- 
taining to  a  municipality  and  is  not  implied 
from  a  grant  of  power  to  a  city  to  frame 
its  own  charter.  State  v.  Missouri  &  K. 
Tel.  Co.,  189  Mo.  83,  88  S.  W.  41.  Where  a 
public  service  corporation  occupies  the 
streets  under  legislative  authority,  the  muni- 
cipality has  no  power  to  fix  its  charges. 
Farmer  v.  Columbiana  County  Tel.  Co.,  72 
Ohio  St.  528,  74  N.  B.  1078.  The  control 
which  the  municipality  has  over  the  Inter- 
borough  Rapid  Transit  Company  which  is  by 
statute  declared  part  of  the  street  does  not 
give  the  street  officers  power  to  remove  ad- 
vertisements, etc.,  from  the  stations.  Inter- 
borough  Rapid  Transit  Co.  v.  New  York,  47 
Misc.  221,  95  N.  T.  S.  886.  Invalidity  of  a 
provision  requiring  an  omnibus  driver  to 
carry  any  person  desiring  carriage  does  not 
invalidate  the  entire  ordinance  but  only 
serves  as  a  defense  if  a  penalty  Is  sought  to 
be  Imposed  for  a  justified  rejection.  Atlan- 
tic City  V.  Brown  [N.  J.  Err.  &  App.]    62  A. 
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(§10).  E.  Control  of  streets  and  public  places.'^'' — Paramount  authority 
over  municipal  streets  remains  in  the  state,  which  may  delegate  sucli  powers  as 
it  sees  flt.^*  The  legislature  in  the  exercise  of  this  paramount  authority  may  grant 
franchises  in  the  streets  and  authorize  structures  therein.^"  Under  a  delegated 
power  to  regulate  the  use  of  the  streets,  the  municipality  may  regulate  the  operation 
of  automobiles  therein,^"  regulate  railroad  street  crossings,**^  require  overhead 
electric  wires  to  be  guarded,^^  regulate  the  vending  of  explosive  oils  in  tank  wagons,^' 
require  precautions  in  the  operation  of  street  ears,'*  prohibit  the  running  at  large 
of  homed  cattle,'^  and  charge  abutters  with  the  duty  of  cleaning  sidewalks.'"  Pow- 
er to  regulate  the  planting  and  protection  of  shade  trees  does  not  authorize  an 
ordinance  requiring  persons  having  trees  in  any  street- to  cut  them  down  on  no- 
tice.'^ No  use  of  streets  or  public  places  inconsistent  with  the  public  easement 
therein  can  be  authorized.'* 

(§10)  F.  Definition  of  offenses  and  regulation  of  criminal  procedure.^" — 
As  incident  to  the  power  to  make  police  regulations,  power  to  punish  their  breach 
is  conferred,  and  in  the  exercise  of  such  power  acts  made  penal  by  state  law  may 
be  punished;*"  but  such  ordinances  are  justifiable  only  by  express  legislative  au- 
thority.*^   In  defining  offenses*^  or  prescribing  procedure*'  a  municipality  cannot 


428.     An    ordinance    establishing    a    uniform 
omnibus  fare  within  the  city  limits  without 
regard  to  distance  is  not  unreasonable.     Id. 
ae.     See   ante,   §   871. 

27.  See  4  C.  L.  739.  See,  also,  Franchises, 
5  C.  L.  1518;  Highways  and  "Streets,  5  C.  L. 
1645. 

28.  Wilcox  V.  McClellan,  47  Misc.  465,  95 
N.  T.   S.   941. 

29.  Elevated  railroad.  Turl  v.  New  York 
Contracting  Co.,  46  Misc.  164,  93  N.  T.  S.  1103. 
Under  the  charter  of  Memphis  its  streets  re- 
main the  property  of  the  state  and  the  city 
has  only  such  power  over  them  as  is  granted 
while  the  legislature  may  grant  such  fran- 
chise therein  as  it  sees  fit.  City  of  Mem- 
phis   V.    Postal    Tel.    Cable    Co.,    139    F.    707. 

30.  Under  power  to  regulate  use  of  streets 
may  require  licensing  of  automobiles  and  car- 
rying of  registered  number.  License  law  held 
valid.  People  v.  Schneider  [Mich.]  12  Det. 
Leg.  N.  32,  103  N.  W.  172.  An  ordinance  for- 
bidding the  .operation  of  automobiles  on 
country  roads  between  sunset  and  sunrise  is 
not  unreasonable.  Ex  parte  Berry  [Cal.]  82 
P.  44.  May  regulate  speed  and  require  safe- 
ty devices  but  cannot  impose,  additional  re- 
strictions on  those  using  machines  for  pleas- 
ure only.  City  of  Chicago  v.  Banker,  112 
111.  App.  94. 

31.  Regulation  of  width  and  depression 
sustained.  Hughes  v.  Arkansas  &  O.  R.  Co. 
[Ark.]    85   S.   W.   J73. 

33.  Commonwealth  Elec.  Co.  v.  Rose,  214 
111.  545,  73  N.   B.  780. 

33.  Spiegler  v.  Chicago,  216  111.  114,  74  N. 
E.    718. 

34.  A  requirement  that  the  person  oper- 
ating a  street  car  shall  keep  a  vigilant  watch 
for  danger  and  at  the  first  appearance  there- 
of shall  stop  the  car  is  a  valid  police  regu- 
lation. Sluder  v.  St.  Louis  Transit  Co.,  189 
Mo.  107,  88  S.  "W.  648. 

35.  Under  a  power  to  regulate  cattle  run- 
ning at  large,  the  running  at  large  of  horn- 
ed cattle  may  be  prohibited.  City  of  Doni- 
phan V.  White,  110  Mo.  App.  504,  85  S.  W. 
400. 


36.  Under  a  statute  authorizing  the  city 
to  require  "owners"  of  abutting  premises  to 
keep  sidewalks  clean,  the  duty  may  be  im- 
posed on  occupants  and  tenants.  City  of 
Helena  v.  Kent  [Mont.]  80  P.  258.  In  Illi- 
nois municipalities  have  no  such  power. 
City  of  Chicago  v.  McDonald,  111  HI.  App. 
436. 

37.  Sproul  V.  Borough  of  Stockton  [N.  J. 
Law]    62  A.    275. 

38.  See  post,  §   11. 

39.  See  4  C.  L.  740.  Procedure  in  prose- 
cutions under  municipal  regulations,  see  In- 
dictment and  Prosecution,  5  C.  L.  1876. 

40.  An  ordinance  declaring  drunkenness 
in  public  places  to  be  a  nuisance  is  not  in 
conflict  with  a-  statute  providing  that  drunk- 
en persons  may  be  arrested  and  bound  over 
to  keep  the  peace.  Town,  of  Dewltt  v.  La 
Cotts  [Ark.]  88  S.  W.  877.  Municipalities 
may  be  authorized  to  provide  for  the  punish- 
ment of  acts  which  are  already  forbidden  by 
penal  statutes.  Littlejohn  v.  Stells  [Ga.] 
51  S.  E.  390.  The  fact  that  an  act  is  punish- 
able under  state  law  does  not  prevent  an 
ordinance  prohibiting  it  under  the  same 
penalty.  Incorporated  Town  of  Avoca  v. 
Heller   [Iowa]   105  N.  W.  444. 

41.  Ordinance  against  keeping  places  re- 
sorted to  for  gaming  held  invalid.  Throw- 
er V.  Atlanta    [Ga.]    52   S,   B.   76. 

42.  Under  a  power  to  punish  vagrancy 
the  city  may  define  vagrancy  but  in  so  do- 
ing cannot  go  beyond  the  generally  accept- 
ed meaning  of  the  word.  Inclusion  of  per- 
sons found  trespassing  on  private  property 
without  giving  a  good  account  of  their  con- 
duct Is  unauthorized  but  does  not  invalidate 
remainder  of  ordinance.  State  v.  McFar- 
land    [Minn.]    105    N.    W.,   187. 

43.  Authority  to  arrest,  fine  and  imprison 
for  certain  offenses  does  not  authorize  es- 
tablishment of  procedure  therefor  other  than 
that  established  by  law.  Ordinance  for  ar- 
rest without  warrant  invalid.  Gunderson  v. 
Struebing  [Wis.]  104  N.  W.  149;  The  pro- 
cedure for  arrest  and  binding  over  being  fix- 
ed by  statute,   a  municipality  has  no  power 
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depart  from  the  established  meaning  of  words  and  the  settled  rules  of  pro;edure. 
The  extent  of  punishment  which  may  be  imnosed  is  usually  regulated  by  the  char- 
ter." 

§  11.  Property  and  public  places.*^ — The  law  upon  this  subject  is  fully  treat- 
ed elsewhere,*"  only  a  few  cases  based  on  the  peculiar  status  of  municipalities  being 
here  treated.  A  municipality  may  acquire  property  in  any  lawful  manner,  as  by 
adverse  possession,*'  though  as  a  general  rule  adverse  possession  will  not  run  against 
municipal  property  held  for  public  use.*'  A  municipality  may  devote  its  property 
to  any  use  consistent  with  its  position  as  trustee  for  the  beneiit  of  its  inhabitants,*' 
but  cannot  sanction  a  use  inconsistent  with  the  public  use^"  or  amounting  to  a 
public  nuisance."^  By  the  weight  of  authority  injunction  will  lie  to  prevent  it  from 
BO  doing.^^  Diversion  from  one  public  use  to  another  is  ordinarily  upheld.'' 
While  a  municipality  may  recover  for  negligent  injury  to  its  property,  if  the  in- 
jury is  inflicted  by  one  operating  under  a  franchise,  recovery  can  be  had  only  for 


to  authorize  policemen  making  arrests  to  ac- 
cept a  deposit  in  lieu  of  bail.  Richardson  v. 
Junction  City,  69  Kan.   664,  77  P.  691. 

44.  Though  a  provision  for  imprisonment 
where  the  city  is  authorized  to  punish  by 
fine  only  is  invalid,  it  may  be  rejected  as 
surplusage.  City  of  Clearwater  v.  Bowman 
[Kan.]  82  P.  526.  Where  the  only  limitation 
on  the  power  of  a  municipality  to  punish 
crime  was  that  the  penalty  should  not  be 
less  than  that  prescribed  by  statute  for  the 
same  offense,  the  municipality  may  provide 
that  convicted  offenders  shall  be  worked  in 
a  chain  gang  on  the  streets.  City  of  second 
class.  Stone  V.  Paducah,  27  Ky.  L.  R.  717, 
86  S.  W.  531.  Where  the  charter  provides 
that  penalties  for  the  violation  of  ordinances 
may  be  imposed  "to  the  extent  of"  specified 
fine  and  imprisonment  penalties  whose 
maximum  equals  that  specified  are  authoriz- 
ed. State  V.  Marciniak  [Minn.]  105  N.  W. 
965.  Where  the  authority  to  fix  a  penalty  in- 
volves only  legislative  discretion,  it  cannot 
be  delegated  to  the  judiciary  by  fixing-  only 
a  maximum  and  minimum.  City  of  Lambert- 
ville    V.    Applegate    [N.    J.    Law]    62    A.    270. 

45.  See  4  C.  L.  741. 

4«.  See  Parks  and  Public  Grounds,  4  C. 
Ij.  876.  See,  also,  Highways  and  Streets,  5 
C.    L.    1645. 

47.  A  municipality  may  acquire  land  by 
adverse  possession.  Murphy  v.  Common- 
wealth   [Mass.]    73   N.    B.    524. 

48.  See   Adverse  Possession,    5   C.  L.    46. 

49.  A  grant  to  a  railroad  company  of  the 
right  to  lay  tracks  on  a  public  wharf  is  a 
grant  for  a  public  purpose.  Murray  v.  Alle- 
gheny [C.  C.  A.]  136  F.  57.  A  municipality 
may  lease  its  lands  for  private  use.  Murphy 
V.  Commonwealth  [Mass.]  73  N.  E.  524. 
Land  under  a  city  bridge,  which  is  owned 
by  the  city,  and  is  used  as  a  support  for  the 
bridge,  and  is  not  adapted  to  use  as  a  street 
or  highway,  and  has  never  been  so  used,  can- 
not be  regarded  as  a  public  street,  and  the 
city  rriay  lease  it  for  any  purpose  not  incon- 
sistent with  its  use  as  a  support  for  the 
bridge.  Ricard  Boiler  &  Engine  Co.  v.  To- 
ledo, 6  Ohio  C.  C.   (N.  S.)   501. 

50.  A  municipality  cannot  authorize  any 
use  of  the  streets  inconsistent  with  the  pub- 
lic use.  Lea:se  of  street  for  private  purposes. 
Labry  v.  Gilmour  [Ky.]  89  S.  W.  231;  City  of 
Chicago  v.  Pooley,  112  111.  App.  343;  Pew  v. 


Litchfield,  115  111.  App.  13.  And  an  obstruc- 
tion pursuant  to  such  an  authorization  is  a 
public  nuisance.  One  not  specially  dam- 
aged cannot  have  injunction.  Labry  v.  Gil- 
mour [Ky.]  89  S.  W.  231.  A  municipality 
cannot  authorize  such  an  occupation  of  the 
streets  as  seriously  interferes  with  the  pub- 
lic use  thereof.  Third  railroad  track  in 
street.  Tennessee  Brewing  Co.  v.  Union  R. 
Co.,  113  Tenn.  53,  85  S.  W.  864.  And  an 
abutter  whose  ingress  and  egress  are  im- 
peded is  entitled  to  an  injunction.  Id.  The 
board  of  public  service  is  not  authorized  by 
75  V.  115,  §  8324  (Smith  &  Benedict,  §  5)  to 
grant  to  the  lessee  of  the  Cincinnati  South- 
ern Ry.  Co.  the  right  to  occupy  the  streets 
of  the  city  of  Cincinnati.  Louisville,  etc.,  R. 
Co.  V.  Cincinnati,  etc.,  R.  Co.,  3  Ohio  N.  P. 
(N.  S.)  109.  Ordinance  authorizing  conduct 
of  business  so  as  to  substantially  obstruct 
sidewalk  Invalid.  Pagames  v.  Chicago,  111 
III.  App.  590.  Water  frontage  dedicated  to 
a  city  to  afford  public  access  to  the  water 
cannot  be  disposed  of  for  private  purposes. 
Murray  v.  Allegheny  [C.  C.  A.]  136  F.  67. 
Erection  of  a  slaughter  house  is  not  a  "mar- 
ket purpose"  within  a  conveyance  of  land 
to  a  city.  Bird  v.  Grout,  94  N.  T.  S.  127. 
Projections  beyond  the  building  line  can- 
not be  authorized.  McMillan  v.  Klaw  &  E. 
Const.  Co.,  107  App.  Div.  407,  95  N.  Y.  S.  365. 

51.  Street  Pair.  City  Council  of  Augusta 
V.  Reynolds   [Ga.]   50  S.  B.  998. 

52.  A  taxpayer  is  not  entitled  to  sue  to 
restrain  improper  use  of  property  conveyed 
as  a  park.  Bancroft  v.  Bancroft  [Del.]  61 
A.  689;  Bayard  v.  Bancroft  [Del.]  62  A.  6. 
Diversion  of  public  lands  from  the  purpose 
for  which  they  are  held  may  be  enjoined  at 
the  suit  of  a  taxpayer.  Bfrd  v.  Grout,  94  N. 
Y.  S.  127.  The  use  of  the  public  property  for 
private  purposes  will  be  enjoined  at  the  suit 
of  a  taxpayer.  Public  officer  allowed  to  use 
part  of  city  hall  for  his  private  business  and 
to  have  assistance  of  public  employe  therein. 
Nerllen  v.  Brooten  [Minn.]  102  N.  W.  867. 
Maintenance  of  street  fair  by  license  of  city 
enjoined.  City  Council  of  Augusta  v.  Rey- 
nolds   [Ga.]    50   S.    E.    998. 

53.  A  city  which  has  condemned  property 
for  park  purposes,  paying  for  it  from  the 
general  fund,  may  divert  it  to  other  muni- 
cipal purposes.  Seattle  Land  &  Improve- 
ment Co.  V.  Seattle,  37  Wash.  274,  79  P.  780. 
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injury  from  negligent  operation  and  not  for  that  resulting  naturally  from  use  of 
the  franchise.'^' 

§  13.  Contracts.^^ — Contracts  by  public  governmental  bodies  are  fully  treated 
in  a  separate  article.^'  Practically  the  only  questions  arising  upon  such  contracts 
which  are  peculiar  to  municipalities  and  proper  to  be  here  treated  are  those  relat- 
ing to  unauthorized  contracts  and  the  implications  and  estoppels  resulting  there- 
from. It  results  necessarily  from  the  limited  and  delegated  character  of  municipal 
authority  that  a  municipality  can  contract  only  to  the  extent  and  in  the  manner 
expressly  authorized,^'  and  contracts  for  an  unauthorized  purpose  or  not  executed 
in  the  prescribed  manner  are  invalid.^^  Where  benefits  have  been  received 
under  an  invalid  contract,  it'  has  been  held  that  on  principles  of  implied 
contract  or  estoppeP^  the  municipality  is  liable,  but  on  the  other  hand  it  has  a 
been  held  that  neither  implied  contract""  nor  estoppel  will  arise,"^  persons  dealing  witli 
a  municipality  being  bound  at  their  peril  to  take  notice  of  the  legal  limitations  of 
its  power.  Where  the  charter  provides  that  no  debt  or  obligation  can  be  created 
except  by  ordinance,  neither  custom"^  nor  ratification  other  than  by  ordinance  can 


54.  Electrolysis:  A  street  railway  com- 
pany, operating  a  single  trolley  electric  sys- 
tem under  a  franchise  manifestly  contem- 
plating such  a  system,  is  liable  for  injury  to 
the  water  pipes  of  the  city  from  the  return 
current  only  to  the  extent  that  its  operation 
of  the  system  has  been  negligent.  Dayton 
V.  City  R.  Co.,  6  Ohio  C.  C.  (N.  S.)  41.  Where 
a  number  of  companies  are  operating  in  the 
same  city  under  the  same  system,  each  of 
which  is  responsible  in  part  for  the  injury 
occurring  to  water  pipes  from  electrolysis, 
such  fact  constitutes  no  defense  to  an  action 
brought  by  the  municipality  against  one  of 
the  companies  on  account  of  such  injury. 
Id.  Equity  will  not  compel  a  change  of  a 
single  trolley  street  railway  system  to  avoid 
electrolysis  to  water  pipes  when  there  is  a 
sharp  conflict  in  the  evidence  as  to  whether 
the   system   in   use   is   a   proper  system.     Id. 

55.  See  4   C.  L..   743. 

5S.     See    Public    Contracts,    4    C.    L.    1089. 
87.     Cordilla  v.  Pueblo   [Colo.]    82  P.  594. 

58.  No  liability  arises  on  a  contract  made 
by  a  municipal  officer  without  authority. 
Jersey  City  Supply  Co.  v.  Jersey  City,  7*1  N. 
J.  Law,  631,  60  A.  381.  A  bond  executed  by 
the  mayor  under  authority  to  execute  a 
"note"  does  not  bind  the  city.  Gutta  Percha 
&  Rubber  Mfg.  Co.  v.  Attalla  [Ala.]  39  So. 
719.  Resolution  held  to  authorize  only  a  test 
and  not  a  contract.  For  purchase  of  grading 
machine.  Fleming  Mfg.  Co.  v.  Franklin 
[Iowa]    103  N.  W.    997. 

59.  Money  borrowed  by  a  town  without 
authority  and  used  for  public  purposes  may 
be  recovered  by  the  lender  as  money  had 
received.  Luther  v.  Wheeler  [S.  C]  52  S.  E. 
874.  Where  a  city  bound  by  law  to  provide 
food  for  prisoners  maintains  no  station 
house,  an  implied  contract  arises  to  reim- 
burse the  sheriff  to  whose  custody  city 
prisoners  are  committed  and  by  whom  they 
are   fed.     City   of   Kokomo  v.   Harness    [Ind. 

■  App.]  74  N.  B.  270.  Though  city  officer  take 
possession  of  a  building  by  a  trespass,  if  it 
is  used  for  a  purpose  for  which  it  was  prop- 
er for  the  city  to  lease  a  building,  the  city 
Is  liable  for  the  reasonable  value  of  such 
use.     Bodewig  v.  Port  Huron  [Mich.]  12  Det. 


Leg.  N.  567,  104  N.  W.  769.  While  a  city- 
is  liable  for  service  actually  rendered  un- 
der a  contract  with  one  of  Its  boards,  no 
contract  Is  Implied  in  the  absence  of 
actual  rendition  of  the  services.  City 
not  liable  for  breach  of  contract  on  unau- 
thorized discharge  of  police  officer  by  police 
commission.  Gibbs  v.  Manchester  [N.  H.]  61 
A.    128. 

60.  No  Implied  contract  can  arise  from 
benefits  received  under  an  ultra  vires  act. 
Use  of  goods  purchased  by  a  city  department 
without  authority.  Jersey  City  Supply  Co. 
V.  Jersey  City,  71  N.  J.  Law,  631,  60  A.  381. 
There  can  be  no  recovery  for  services  ren- 
dered at  instance  of  a  board  when  there  was 
a  city  officer  whose  duty  it  "was  to  render 
them.  Legal  services  to  board  of  health 
■which  corporation  attorney  should  have  ren- 
dered. Reynolds  v.  Ossining,  102  App.  Div. 
298,   92   N.   T.   S.   954. 

61.  Unanimous  consent  of  taxpayers  will 
not  validate  a  contract  which  is  forbidden 
by  the  constitution.  Railroad  aid.  Town  of 
Adel  V.  Woodall  [Ga.]  50  S.  E.  481.  Approval 
by  a  citizens'  mass  meeting  of  an  unau- 
thorized borrowing  of  money  does  not  estop 
taxpayers  to  dispute  the  validity  of  a  note 
given  by  municipal  officers  therefor.  Luther 
V.  Wheeler  [S.  C]  52  S.  E.  874.  A  city  can- 
not be  estopped  to  deny  the  validity  of  a 
contract  made  by  its  officer  in  direct  viola- 
tion of  an  ordinance.  Employment  of  at- 
torney, ordinance  providing  that  no  attor- 
ney outside  the  regular  legal  department 
should  be  employed.  Hope  v.  Alton,  -214 
111.  102,  73  N.  E.  406.  Not  estopped  by  re- 
ceiving benefit  to  assert  invalidity  under 
ordinance  prohibiting  obligations  of  the 
kind  involved.  Id.,  116  111.  App.  116.  An 
agreement  by  a  public  service  corporation 
giving  a  municipality  po"wer  to  purchase  its 
plant  is  ultra  vires  (Quinby  v.  Consumers' 
Gas  Trust  Co.,  140  F.  362),  and  since  it 
would  disable  the  corporation  from  perform- 
ing its  duties  to  the  public,  no  estoppel  can 
arise  to  prevent  it  from  asserting  the  in- 
validity of  such  contract   (Id.). 

63.  Custom  of  vesting  management  in  cer- 
tain officers.    Paul  v.  Seattle  [Wash.]  82  P.  601. 
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impose  any  liability,"'  nor  will  receipt  of  benefits  under  an  improperly  execnted 
contract  operate  as  an  estoppel."''  Where  a  private  person  has  on  contract  with 
a  public  agency  rendered  services  of  benefit  to  a  municipality,  it  is  competent  for 
the  legislature  to  discharge  the  contracting  agency  and  make  the  benefitted  munici- 
pality liable."^  Citizens  have  no  individual  right  of  action  on  contracts  made  by 
the  city  for  the  benefit  of  its  citizens.""  Where  the  construction  of  public  works 
is  committed  wholly  to  an  independent  board,  the  municipality  being  charged  only 
with  the  duty  of  raising  the  money  to  pay  for  the  work,  it  is  not  liable  on  the  con- 
tracts of  the  board,"'  but  the  duty  of  raising  money  for  the  work  may  be  enforced 
by  mandamus."'  Where  a  contract  for  public  service  is  made  for  a  certain  term, 
the  power  to  contract  for  such  service  is  exhausted  during  the  duration  of  the 
searioe  made,"^  nor  can  an  appropriation  in  aid  of  a  private  enterprise  covering 
the  same  subject-matter  be  sustained.'"* 

§  13.  Fiscal  affairs  and  management.''''- — ^Municipal  bonds  are  treated  in  a 
separate  topic,'^  and  such  questions  as  the  consent  of  electors  to  an  indebtedness, 
which  arise  usually  with  special  reference  to  bonded  indebtedness,  will  be  found  more 
fully  treated  there.  Public  funds  can  be  devoted  only  to  public  purposes.'^'  The 
power  to  issue  bonds  is  only  given  for  particular-  purposes  and  the  municipality  has 
no  power  to  use  the  proceeds  for  other  purposes.'*  The  state  may  recognize  and 
order  payment  of  moral  obligations,''^  even  though  the  same  be  disputed,'"  for  in- 
stance, city  warrants  drawn  by  the  mayor  and  endorsed  by  the  treasurer  payable 
in  the  future  to  cover  estimates  by  the  city  engineer  but  exceeding  the  debt  limit." 


63,  04.     Paul  V.  Seattle   [Wash.]   82  P.   601. 

65.  Applied  to  contract  by  drainage  com- 
missioners pursuant  to  which  municipal 
swamp  lands  were  drained.  Act  April  8, 
1903.  O'Neill  v.  Hoboken  [N.  J.  Law]  60  A. 
50. 

06.  Allen  &  Currey  Mfg.  Co.  v.  Shreveport 
"Waterworks  Co.,  113  La.  1091,  37  So.  980. 

07,  68.  Holroyd  v.  Indian  Lake,  180  N.  T. 
318,    73  N.   B.    35. 

69.  Electric  lighting  contract.  Village  of 
Morrice  v.  Sutton  [Mich.]  12  Det.  Leg.  N.  19, 
103  N.  W.  188. 

70.  Village  of  Morrice  v.  Sutton  [Mich.] 
12  Det.  Leg.  N.  19,  103  N.  W.  188. 

71.  See    4   C.   L.    746. 

72.  See  Municipal  Bonds,   6  C.  L.   704. 

73.  A  fireman's  relief  and  pension  fund 
is  a  legitimate  municipal  purpose  to  which 
public  funds  may  be  appropriated.  Com- 
monwealth V.  Barker  [Pa.]  61  A.  253.  Muni- 
cipal liquor  dispensaries  are  a  public  object 
and  public  money  may  properly  be  expend- 
ed to  promote  them  (Equitable  Loan  &  Se- 
curity Co.  V.  Bdwardsville  [Ala.]  38  So. 
1016),  and  such  dispensaries  and  the  stock 
therein  are  public  property  not  subject  to 
execution  (Id.).  It  is  only  those  actions 
against  an  officer  for  his  official  acts  in 
which  the  public  has  a  concern,  the  ex- 
penses of  which  can  be  made  a  public 
charge.  Wey  v.  O'Hara,  48  Misc.  82,  95  N. 
Y.  S.  81.  The  borough  authorities  have  no 
authority  to  expend  public  money  in  defense 
of  borough  officers,  indicted  under  the  law, 
when  the  borough  itself  is  not  involved. 
Miller  v.  Hastings  Borough,  25  Pa.  Super.  Ct. 
569.  A  borough  policeman  was  arrested  and 
prosecuted  for  assault  and  battery.  While 
the  suit  was  pending  the  borough  council  in 
regular  session  moved  "that  our  police  be 
supported      with      all      that      council      com- 


mand in  case  now  pending  in  court." 
Policeman  was  acquitted  but  one-half  of 
the  costs  was  imposed  on  him.  Held  mo- 
tion of  council  was  not  a  sufficient  basis  for 
a  suit  by  the  policeman  against  the  borough 
to  recover  his  costs  and  attorney's  fees.  Id. 
The  payment  of  a  city  railroad  aid  subscrip- 
tion to  the  stock  of  a  railroad  does  not  con- 
stitute a  lending  of  the  city's  credit.  There 
was  no  constitutional  duty  on  the  part  of 
the  authorities  to  submit  to  the  voters  the 
question  of  the  mode  of  payment  of  the  sub- 
scription. Red  River  Furnace  Co.  v.  Tennessee 
Cent.  R.  Co.,  113  Tenn.  697,  87  S.  W.  1016. 
Section  135  of  the  Municipal  Code  giving  the 
council  authority  to  provide  for  the  deposit 
of  public  funds  in  a  bank  at  competitive 
bidding  is  not  unconstitutional  on  the 
ground  that  it  is  a  loan  of  the  public  fund 
to  the  bank.  State  v.  Bowers,  4  Ohio  C.  C. 
(N.    S.)     345. 

74.  Where  bonds  of  Chicago  were  issued 
under  an  ordinance  to  be  used  solely  for 
permanent  improvements,  the  treasurer 
could  not  by  mandamus  be  forced  to  pay 
warrants  issued  for  permanent  improvements 
made  before  the  ordinance  was  passed,  as  the 
ordinance  was  not  retroactive.  People  v. 
Hummel.  215  111.  ■  71,  74  N.  B.  78.  Where 
the  general  act  under  which  Chicago  was 
incorporated  contained  no  express  provision 
as  to  the  use  of  money  derived  from  water- 
works or^waterworks  bonds,  it  did  not  re- 
peal the  former  special  law  that  all  funds 
derived  from  the  sale  of  water  bonds  or  , 
from  water  rents  should  be  kept  separate 
and  used  exclusively  for  the  city's  water  sup- 
ply, and  consequently  a  city  ordinance  trans- 
ferring the  surplus  to  the  general  fund  was 
void.     Id. 

75,  76,  77.     Merchants'    Nat.   Bank   v.    East 
Grand  Porks  [Minn.]   102  N.  W.  703. 
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Where  two  cities  charged  with  the  duty  of  keeping  up  a  bridge  between  them  permit 
it  to  fall  into  disrepair,  the  legislature  may  by  an  agency  created  by  it  repair  such 
bridge  and  impose  the  cost  thereof  upon  such  cities,'*  but  it  cannot  do  so  if  the  cost 
so  imposed  would  make  the  municipal  indebtedness  exceed  the  constitutional  limit.'° 
As  a  safeguard  against  official  improvidence  it  is  frequently  provided  by  charter 
that  no  indebtedness  shall  be  incurred  unless  provision  for  its  payment  be  then 
made,  or  until  appropriation  has  been  made  for  unpaid  liabilities*"  or  to  an  amount 
exceeding  the  current  revenue,*^  and  to  the  same  end  is  a  common  provision  that 
no  extraordinary  expense*^  shall  be  incurred  unless  authorized  by  popidar  vote*' 
at  an  election  duly  called,**  a  two-thirds  vote  being  required  in  Kentuclcy.**  Pro- 
ceedings for  examination  into  fiscal  affairs  are  sometimes  provided.*' 

Funds  and  appropriations.^'' — Money  derived  from  special  assessments  is  held 
as  a  trust  fund  for  the  payment  of  warrants,  and  the  municipality  cannot  withhold 
the  same  because  of  any  invalidity  in  the  contract  or  assessment  resulting  from  vio- 
lation of  provisions  designed  for  the  protection  of  taxpayers.**  .The  holder  of  a 


78,  79.  In  re  Opinion  of  the  Justices  [Me.] 
60  A.   85. 

80.  A  statute  forbidding-  the  incurring  of 
liability  until  appropriation  for  unpaid  lia- 
bilities has  been  made  contemplates  only  un- 
paid liabilities  actually  Incurred  and'not  esti- 
mated expenses.  Estimated  expenses  of 
work  ordered  held  not  within  statute.  Webb 
Granite  &  Construction  Co.  v.  Worcester 
[IMass.]  73  N.  E.  639.  A  dedication  of  a  cer- 
tain percentage  of  the  current  expense  tax 
to  payment  for  a  public  Improvement  is  a 
sufficient  provision  for  payment  in  view  of 
a  statute  declaring  that  such  appropriations 
shall  continue  in  force  ten  years  if  neces- 
sary.    Dupuy  v.  Police  Jury  [La.]   39  So.  627. 

81.  Though  a  municipality  is  restricted 
in  contracting  debts  for  public  improvements 
to  sums  which  may  be  repaid  from  current 
revenue,  if  the  improvement  is  made  in  good 
faith  and  tlie  cost  exceeds  the  estimate  of 
revenue,  the  indebtedness  is  valid.  Luther 
V.  Wheeler  [S.  C]  52  S.  B.  874.  Const,  art. 
11,  §  IS,  as  amended  in  1900,  providing  that 
the  city  and  county  of  San  Francisco  may 
pay  claims  for  labor  and  materials  for  pub- 
lic works  out  of  the  revenue  of  succeeding 
years  is  permissive,  and  the  municipality 
may  in  its  discretion  refuse  to  pay  except 
from  the  revenues  of  the  year  when  the 
work  was  done.  Weaver  v.  San  Francisco, 
146  Cal.  728,  81  P.  119. 

82.  The  proposition  of  a  municipality  to 
incur  indebtedness  for  the  purpose  of  a 
water  or  light  plant  need  not  be  submitted 
to  a  vote  of  the  qualified  voters  of  such 
municipality.  Fawcett  v.  Mt.  Airy,  134  N.  C. 
125,  45  S.  B.  1029.  Payment  of  public  im- 
provement bonds  is  a  "necessary  expense" 
which  need  not  be  submitted  to  popular  vote. 
City  of  Greensboro  v.  Scott,  138  N.  C.  181,  50 
S.  B.  589. 

HelA  extraordinary  expenses:  Garbage 
crematory.  Mander  v.  Coleman,  109  App. 
Div.  454,  95  N.  T.  S.  696.  Any,  expenditure 
for  a  purpose  not  expressly  authorized  by 
the  charter  is  an  "extraordinary  expendi- 
ture" within  a  requirement  that  such  be  sub- 
mitted to  popular  vote.  Purchase  of  voting 
machines.  People  v.  Geneva,  45  Misc.  237,  92 
N.  T.  S.  91. 

83.  A  resolution  at  a  mass  meeting  of 
citizens  cannot  dispense  with  a  constitution- 


al requirement  of  submission  of  proposed 
indebtedness  to  popular  vote  at  an  election. 
Town  of  Wadley  v.  Lancaster  [Ga.]  52  S.  E. 
335.  Where  debts  other  than  temporary 
loans  may  under  the  constitution  be  incurred 
only  by  popular  vote,  votes  given  by  a  muni- 
cipality for  the  purchase  price  of  supplies 
are  Invalid  (Id.),  even  in  the  hands  of  a 
bona  flde  purchaser  (Id.).  Payment  of  sev- 
eral of  the  notes  and  benefits  from  use  of 
the  property  purchased  do  not  estop  the 
municipality  to  set  up  the  invalidity.     Id. 

84.  A  notice  of  an  election  to  submit  a 
proposed  indebtedness  stating  the  interest 
at  "not  to  exceed"  a  certain  per  centum  does 
not  comply  with  a  requirement  that  the 
"terms  of  the  contract"  be  stated.  City  of 
Thomasville  v.  Thomasville  Elec.  Light  & 
Gas  Co.    [Ga.]    50   S.  E.   169. 

85.  Const.  5  157,  requiring  assent  of  "two- 
thirds  of  the  voters"  to  incur  an  indebted- 
ness above  current  revenues  means  two- 
thirds  of  those  voting  on  the  proposition,  not 
two-thirds  of  those  voting  at  the  election. 
Board  of  Education  of  Winchester  v.  Win- 
chester, 27  Ky.  L.  R.  994,  87  S.  W.  768.  Ky. 
St.  1903,  §  3490, 'so  far  as  it  seeks  to  add 
anything  to  this  requirement,  is  nugatory. 
Id.,  overuling  Belknap  v.  Louisville,  99  Ky. 
474,   36  S.  W.   1118. 

88.  Examination  and  correction  of  the 
tax  roll  by  the  Ijorough  council  will  be  com- 
pelled by  mandamus.  Cooper  v.  Cape  May 
Point  [N.  J.  Law]  60  A.  516.  A  justice  who 
has  made  an  order  under  P.  L.  1898,  p.  155, 
for  an  examination  of  municipal  expendi- 
tures, is  not  required  on  application  to  in- 
vestigate the  truth  of  the  averments  in  the 
affidavit  on  which  the  order  was  made. 
Borough  of  Park  Bridge  v.  Reynolds  [N.  J. 
Law]  62  A.  190.  One  suing  under  Code  Civ. 
Proc.  §  1925,  to  prevent  improvident  ex- 
penditure, need  not  give  the  bond  required 
of  one  suing  under  Laws  1881,  c.  431.  Wey 
V.    O'Hara,    48   Misc.    82,    95   N.    T.    S.    81. 

87.  Fines  collected  for  violation  of  muni- 
cipal ordinances  are  "fines  for  breach  of 
the  penal  laws"  which  belong  to  the  school 
fund.  Const,  art.  9,  §  5.  Board  of  School 
Directors  of  Buncombe  County  v.  Asheville, 
137   N.  C.    503,   50  S.   B.   279. 

88.  Red  River  Valley  Nat.  Bank  v.  Fargo 
[N.  D.]   103  i\.  W.   390. 
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special  assessment  voucher  by  its  terms  payable  from  the  proceeds  of  the  particular 
assessment  is  not  entitled  to  have  a  special  assessment  levied  if  the-re  prove  to  be  a  defi- 
ciency/' but  the  levy  and  collection  of  the  original  assessment  may  be  compelled  by 
mandamus.*"  The  amount  with  which  the  city  is  chargeable  for  crossings,  etc.,  is  part 
of  the  special  fund  for  a  street  improvement  and  chargeable  with  warrants  thereon."* 
The  duty  to  provide  for  the  payment  of  the  liabilities  of  a  municipal  corporation  may 
be  enforced  by  mandamus."^  An  appropriation  of  the  moneys  received  from  a  par- 
ticular source  goes  only  to  the  amount,  and  it  is  not  necessary  that  the  identical 
money  be  kept  on  hand  to  meet  the  appropriation."^  Money  collected  from  taxes 
and  paid  into  the  treasury  without  appropriation  for  any  particular  purpose  be- 
comes an  asset  usable  for  any  legitimate  purpose."*  Sprinkling  of  streets  is  within 
a  power  to  pay  for  "repairs  and  improvements"  to  streets  from  the  general  fund."' 
A  city  is  liable  to  the  state  for  money  obtained  from  the  state  school  funds  by 
fraudulent  reports  as  to  the  scholastic  population  of  the  municipality."^  The  decree 
therefor  is  to  be  satisfied  from  general  revenue  or  by  a  special  tax,  not  from  the 
school  fund."'  An  ordinance  appropriating  a  certain  sum  for  "permanent  street 
improvements"  is  not  so  uncertain  as  to  amount  to  a  delegation  of  legislative  power 
where  previous  proceedings  show  clearly  what  improvements  were  intended."^ 

Warrants.^" — A  municipal  warrant  shows  a  prima  facie  claim  against  the  city,* 
and  it  will  be  presumed  that  a  legal  duty  to  malie  necessary  levies  has  been  per- 
formed." A  city  is  not  liable  on  a  warrant  payable  out  of  a  certain  fund  because  it 
fails  to  collect  the  assessment  for  such  fund.'  Where  the  statute  provides  that 
municipal  warrants  shall  be  received  in  payment  of  all  debts  to  the  municipality,  an 
ordinance  that  they  shall  not  be  so  received  if  prior  warrants  are  outstanding  is  in- 
valid,* and  a  statement  on  the  face  of  the  warrant  that  by  acceptance  it  was  agreed 
that  it  should  not  be  so  received  is  unavailing.'  Warrants  void  in  their  inception 
because  the  debt  limit  was  exceeded  cannot  be  validated  by  ratification  or  estoppel." 
A  warrant  signed  by  the  assistant  auditor  instead  of  the  auditor,  and  across  the  face 
instead  of  at  the  foot,  is  presumptively  valid.'  Municipal  warrants  are  not  nego- 
tiable unless  made  so  by  statute,^  but  may  pass  by  endorsement  so  as  to  entitle  the 
assignee  to  sue  in  his  own  name,  subject  to  defenses  and  equities  between  the  origi- 
nal parties."  In  an  action  to  restrain  the  treasurer  from  paying  certain  obligations 
from  the  general  fund  unless  there  is  a  surplus  therein,  holders  of  outstanding 
warrants  of  previous  years  are  necessary  parties.*" 


89.  vniag-e  of  Wilmette  v.  People,  214  111. 
107,  73  N.  E.  327. 

90.  Where  highway  commissioners  are 
authorized  to  contract  for  supplies  to  be 
paid  for  out  of  a  certain  fund,  mandamus  to 
compel  the  levy  of  taxes  and  collection  of 
such  fund  is  the  proper  remedy.  Pape  v. 
Benton  Tp.  [Mich.]  12  Det.  Leg.  N.  116,  103 
N.   W.    591. 

91.  Hemen  v.   Ballard   [Wash.]   82  P.   277. 

02.  Whether  suclj  duty  be  specifically  en- 
joined or  whether  it  results  from  the  gener- 
al powers  and  nature  of  the  corporation. 
Douglas   V.    MoLiean,    25    Pa.    Super.    Ct.    9. 

93.  Hett  V.  Portsmouth   [N.  H.]    SI  A.  596. 

94.  Blood  V.  Beal    [Me.]    60  A.   427. 

05.  McAllen  v.  Hamblin  [Iowa]  105  N.  W. 
593. 

9«,  97.  State  v.  Knoxville  [Tenn.]  90  S. 
W.    289. 

98.  Hett  V.  Portsmouth  [N.  H.]    61  A.  596. 

99.  Laws  of  1903,  c.  382,  p.  690,  relating 
to  warrants  is  not  double  in  its  title.     Mer- 


chants'   Nat.     Bank    v.    East    Grand    Forks 
[Minn.]   102  N.  W.  703. 

1,  a.        State   V.   Mutty    [Wash.]    82    P.    118. 

3.  City  of  Denver  v.  National  Exch.  Bank 
[Colo.]   82  P.  448. 

4,  5.     Ex  parte  Willis   [Ark.]    86  S.  W.  300. 

6.  Eddy  Valve  Co.  v.  Crown  Point  [Ind.] 
76  N.   E.    536. 

7.  City  of  Houston  v.  Stewart  [Tex.  Civ. 
App.]    90  S.  W.   49. 

8.  Morrison  v.  Austin  State  Bank,  213  111. 
472,  72  N.  E.  1109.  Village  warrants  are  not 
negotiable  instruments,  and  defenses  avail- 
able against  the  payee  are  not  cut  off  by 
transfer.  A  warrant  in  payment  of  an  in- 
completed improvement  was  issued  to  a  con- 
tractor in  excess  of  the  assessment  and  so 
unauthorized.  It  was  not  validated  by 
transfer  to  an  innocent  holder,  nor  by  its 
subsequent  renewal.  Field  v.  Highland  Park 
[Mich.]    12   Det.   Leg.   N.    340,    104   N.   W.    393. 

9.  Morrison  v.  Austin  State  Bank,  113  111. 
App.    651. 
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Limitation  of  indebtedness}'^ — Almost  without  exception  municipalities  are 
prohibited  from  incurring  indebtedness  above  a  certain  sum,^^  usually  fixed  at  a 
percentage  of  the  assessed  valuation.^^  In  Maine  temporary  loans  are  excepted 
from  the  operation  of  this  provision.^*  All  indebtedness  for  which  a  municipality  is 
liable,^'  or  which  operates  as  an  incumbrance  on  its  property/"  is  to  be  included 
in  determining,  the  amount  of  indebtedness.  The  execution  of  a  contract  which 
creates  a  liability  exceeding  the  debt  limit  will  be  enjoined/'  but  a  preliminary  in- 
junction is  discretionary,  since  the  creditor  contracts  with  full  notice  of  the  limita- 
tion and  no  rights  are  lost  to  the  taxpayer.^' 

§  14.  Torts  and  crimes}^ — A  municipal  corporation  exercises  functions  of 
two  classes,  private  and  governmental.^"  In  respect  to  matters  of  the  former  class 
it  is  liable  for  the  negligent  torts  of  its  officers  and  employes  in  the  due  course  of 
their  duty  to  the  same  extent  as  a  private  corporation.  In  the  exercise  of  its  gov- 
ernmental functions  the  municipality  possesses  the  attributes  of  sovereignty  and  is 
not  liable  in  tort  in  the  absence  of  statute  imposing  such  liability.^^  Under  this  rule 
a  municipality  is  not  liable  for  negligence  connected  with  the  operation  of  its  fire,^' 
health,^^  and  police  departments,^*  or  the  maintenance  of  its  school  system,^^  nor 


10.  Pendleton  v.  Ferguson  [Tex.]  13  Tex. 
Ct.    Rep.    1013,    89    S.   W.    758. 

11.  See  4   C.  L.   747. 

12.  Held  to  apply  to  bonded  Indebtedness 
of  the  city  of  Columbia.  Seegers  v.  Gibbes 
[S.  C]  52  S.  E.  586.  It  is  immaterial  that  a 
contract  is  for  a  legitimate  purpose  if  it 
creates  a  liability  exceeding  the  constitu- 
tional debt  limit.  Blood  v.  Beal  [Me.]  60 
A  427. 

13.  A  constitutional  prohibition  of  muni- 
cipal indebtedness  above  a  certain  percent- 
age of  the  taxable  valuation  is  self  execut- 
ing. Const,  art.  11,  §  3.  Halsey  &  Co.  v. 
Belle  Plaine  [Iowa]  104  N.  W.  494.  The 
words  "taxable  value"  in  a  prohibition  of 
municipal  indebtedness  above  a  certain  per- 
centage of  such  value  means  actual  value, 
and  not  the  assessment  value  provided  by  a 
statute  requiring  property  to  be  assessed  at 
25%  below  its  actual  value.  Id.  Where 
bonds  were  issued  after  the  current  assess- 
ment had  been  made,  but  before  the  time 
for  modifying  it  had  expired,  the  assessment 
of  the  preceding  year  is  the  basis  for  deter- 
mining whether  the  debt  limit  is  exceeded. 
Piatt  V.  Hitchcock  County  [C.  C.  A.]  139  F. 
929.  In  determining  whether  a  municipal 
corporation  has  reached  or  exceeded  the 
limit  of  Its  bonding  capacity,  the  statute 
contemplates  the  aggregate  bonded  in- 
debtedness whether  issued  before-  or  since 
said  enactments,  and  if  such  aggregate 
equals  or  exceeds  the  extreme  eight  per 
cent  limit  above  noted,  then  no  further 
bonds  may  be  issued  until  said  aggregate 
has  been  reduced  below  said  limit.  Griffith 
V.  Tiffin,  7  Ohio  C.  C.    (N.  S.)    41. 

14.  A  temporary  loan  within  the  excep- 
tion in  the  Maine  Constitution  is  one  paid 
within  the  year  in  which  it  is  made  out  of 
taxes  assessed  and  collected  within  the  same 
year,  and  a  loan  paid  after  the  year,  though 
from  that  year's  taxes,  is  not  temporary. 
Blood  V.  Beal  [Me.]  60  A.  427.  If  a  loan 
temporary  in  its  inception  is  carried  over 
the  year  it  loses  its  temporary  character. 
Id. 

15.  A  resolution  for  the  purchase  of  sup- 
plies, under  a  contract  tliat  no  warrant  shall 


be  issued  to  the  seller  until  a  proper  ap- 
propriation has  been  made,  does  not  create 
a  debt.  Bailey  v.  Sioux  Falls  [S.  D.]  103  N. 
W.  16.  Bonds  expressly  payable  only  out 
of  a  special  tax  are  not  indebtedness.  Sis- 
son  V.  Buena  Vista  County  Sup'rs  [Iowa] 
104  N.  W.  454. 

16.  Where  a  municipality  purchased  prop- 
erty subject  to  a  mortgage,  such  mortgage 
is  part  of  the  municipal  indebtedness,  though 
the  municipality  did  not  assume  or  agree 
to  pay  it.  Eddy  Valve  Co.  v.  Crown  Point 
[Ind.]    76   N.    B.    536. 

17.  Blood    V.    Beal    [Me.]    60    A.    427. 

18.  Bailey  v.  Sioux  Falls  [S.  D.]  103  N. 
W.  16. 

19.  See   4   C.   L,.    747. 

20.  Keeley  v.  Portland  [Me.]  61  A.  18; 
Mains  v.  Ft.  FairHeld,  99  Me.  177,  59  A.  87; 
Hourigan  v.  Norwich,  77  Conn.  358,  59  A. 
487. 

21.  A  statute  making  municipalities  liable 
for  Injuries  l>y  mobs  is  valid  though  the 
municipality  could  not  have  prevented  the 
injury.  City  of  lola  v.  Birnbaum  [Kan.]  81 
P.  198.  A  statute  making  municipalities 
liable  for  injury  "to  life  or  limb"  by  moba 
includes  all  bodily  injuries  and  not  merely 
those  causing  death   or   loss   of  a  limb.     Id. 

22.  Not  liable  for  trespass  by  fire  depart- 
ment horse.  Cunningham  v.  Seattle  [Wash.] 
82  P.  143.  Not  to  member  of  fire  depart- 
ment injured  by  vicious  horse.  Lynch  v. 
North  Yakima,  37  Wash.  657,  80  P.  79.  The 
maintenance  of  a  fire  station  is  a  ministe- 
rial duty  and  a  city  is  liable  for  damages 
from  its  failure  to  furnish  a  safe  place  for 
its  employes.  Bowden  v.  Kansas  City,  69 
Kan.  587,  77  P.  573. 

23.  A  city  is  not  liable  In  damages  for 
the  seizing  and  use  of  a  building  for  public 
use  where  it  did  not  authorize  or  ratify  the 
tort,  though  it  received-  the  benefit  of  the 
use  of  the  building.  Bodewig  v.  Port  Hur- 
on [Mich.]   12  Det.  Leg.  N.  567,  -104  N.  W.  769. 

24.  Not  to  member  of  fire  department  in- 
fected with  contagious  disease  by  germ 
brought  into  the  fire  house  by  police  officer. 
Lynch  v.  North  Yakima,  37  Wash.  657,  80 
P.     79.     A     municipality     in     maintaining     a 
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the  erection  and  maintenance  of  its  public  buildings,  unless  the  same  are  so  main- 
tained as  to  constitute  a  nuisance.^^  With  respect  to  facilities  designed  for  the  use 
and  benefit  of  the  public,  the  municipality  is  not  liable  for  any  matter  growing 
out  of  the  plan  of  the  work,^'  but  is  liable  for  failure  to  keep  such  facilities  in  re- 
pair,^' or  for  negligence  in  the  actual  execution  of  its  pubUaworks.^'  With  respect 
to  street  lighting,^*  and  the  construction  and  operation  of  sewer  systems  there  is 
some  conflict  of  authority."^  Dangerous  places  in  grounds  or  ways  for  public  use 
must  be  guarded  with  reasonable  prudence.^^  A  city  is  not  liable  to  one  whoso 
property  is  destroyed  by  fire  through  failure  to  furnish  adequate  water  supply,'" 
and  no  such  liability  can  be  imposed  by  the  city  by  contract  upon  one  to  whom  the 


prison  and  its  officers  in  arresting  and  con- 
fining alleged  criminals  therein  act  in  a 
governmental  capacity,  so  that  there  is  no 
liability  by  reason  of  the  unsanitary  condi- 
tion of  the  prison.  Mains  v.  Ft.  Fairfield, 
99  Me.  177,  59  A.  87.  Unsanitary  condition 
of  prison.  Shaw  v.  Charleston  [W.  Va.]  50 
S.  E.  527;  Carty's  Adm'r  v.  Winooski  [Vt.] 
62  A.  45. 

25.  Not  liable  to  pupil  for  injury  by  de- 
fect in  school  building.  Clark  v.  Nicholas- 
vllle,  27  Kiy.  L.  R.  974,  87  S.  W.  300. 

26.  A  prison  whose  unsanitary  condition 
affects  only  inmates  thereof  is  not  a  nuis- 
ance so  as  to  give  a  right  of  action  to  one 
confined  therein,  for  no  damage  can  result 
except  by  the  intervention  of  the  govern- 
mental act  of  the  city  in  confining  him. 
Mains  v.  Ft.  Fairfield,  99  Me.  177,  59  A.  87. 
Where  error  of  judgment  in  executing  a  plan 
for  a  public  work  results  in  a  nuisance  the 
city  is  liable.  Overflow  of  creek  by  negli- 
gent use  as  trunk  sewer.  O'Donnell  v.  Syra- 
cuse,   102    App.    Div.     80,    92    N.     T.     S.    555. 

27.  In  determining  what  portion  of  a 
street  it  will  improve,  a  city  acts  in  its  del- 
egated governmental  capacity,  and  while 
so  acting  is  not  liable  to  an  individual  as  for 
a  neglect  of  duty.  Ely  v.  St.  Louis,  181  Mo. 
723,  81  S.  W.  168.  A  municipality  is  not 
liable  for  damages  caused  by  defects  in  a 
sewer  due  to  the  original  plan  and  not  to 
failure  to  keep  the  sewer  in  repair.  Keeley 
V.  Portland  [Me.]  61  A.  180.  Changing  grade 
of  street  governmental.  Not  liable  for 
freezing  of  water  pipes  left  inadequately 
covered  by  lowering  of  street  level.  Miller 
V.  Kalamazoo  [Mich.]  12  Det.  Leg.  N.  231, 
103  N.  W.  845.  A  city  is  not  liable  for  dam- 
ages caused  by  the  fall  of  a  building  due  to 
defects  in  the  building  code  adopted  by  the 
council.  McGuinness  v.  Allison  Realty  Co., 
46  Misc.  8,  93  N.  Y.  S.  267.  The  providing 
of  water  supply  by  means  of  authorized  pub- 
lic waterworks  is  a  governmental  function. 
United  States  v.  Sault  Ste.  Marie,  137  F.  258. 

2S.  Liable  for  failure  to  keep  public 
whEtrves  in  repair.  City  of  Jeffersonville  v. 
Gray  [Ind.]  74  N.  B.  611.  Bound  to  use  rea- 
sonable diligence  to  keep  bridge  in  repair. 
(City  of  Indianapolis  V.  Cauley,  164  Ind.  304, 
73  N.  E.  691),  and  to  use  ordinary  care  to 
select  reasonably  skillful  servants  to  perform 
such  duty.  Held  negligent.  Id.  A  mu- 
nicipality is  liable  for  damages  to  one 
Injured  from  contact  with  a  telephone  or  tel- 
egraph pole,  which  has  been  so  placed  in  a 
public  street  as  to  become  a  nuisance 
or  dangerous,  and  the  municipality  has 
knowledge      thereof      or     in      the      exercise 


of  ordinary  care  and  prudence  should  know 
of  its  existence.  City  of  Norwalk  v.  Jacobs, 
7   Ohio  C.  C.    (N.   S.)    229. 

29.  Ely  V.  St.  Louis,  181  Mo.  723,  81  S.  "W. 
168.  The  enlargement  of  a  city  water  plant 
is  a  municipal  function  and  the  city  Is 
liable  for  negligence  of  its  servants  engaged 
therein.  Hourigan  v.  Norwich,  77  Conn.  358, 
59  A.  487.  A  contract  provision  prohibiting 
use  of  dynamite  except  in  rock  excavation 
may  be  waived,  so  as  to  render  a  city  liable 
for  injury  to  a  building  caused  by  its  use, 
by  a  provision  putting  the  work  under  the 
control  of  commissioner.  City  of  Chicago  v. 
Murdoch,  212  111.  9,  72  N.  E.  46.  When  a 
municipal  corporation  contracts  for  the  mak- 
ing of  a  public  Improvement  under  the  su- 
pervision of  its  own  engineer  or  other  proper 
ofllcer,  and  subject  to  his  orders,  the  cor- 
poration is  liable  for  damages  caused  by 
negligence  of  the  contractor.  As  where 
commissioner  of  public  works  retained 
absolute  control  and  supervision  of  the  work 
and  consented  to  use  of  dynamite  in  making 
excavations.     Id. 

30.  Lighting  streets  ministerial.  Dickin- 
son V.  Boston,  188  Mass.  595,  75  N.  E.  68. 
Contra.  City  of  Vincennes  v.  Spees  [Ind. 
App.]  74  N.  B.  277. 

31.  Not  liable  for  Injury  to  property  by 
overflow  of  stream  used  as  trunk  sewer 
where  extraordinary  freshet  was  proximate 
cause.  O'Donnell  v.  Syracuse  [N.  T.]  76  N. 
B.  738,  rvg.  102  App.  Div.  80,  92  N.  Y.  S.  555. 
While  provision  for  drainage  of  surface 
water  by  a  municipality  is  a  duty  purely. 
Judicial  in  its  nature,  for  the  breach  of  which 
it  has  been  held  no  liability  attaches,  the 
duty  of  keeping  a  sewer  in  proper  condition 
is  of  a  ministerial  character,  and  where  the 
sewer  is  Inadequate  to  carry  off  the  refuse 
and  filth,  which  under  certain  conditions  are 
backed  onto  the  property  of  an  abutting 
owner,  the  municipality  is  chargeable  with 
the  damages  resulting.  City  of  Cincinnati 
V.  Frey,  3  Ohio  N.  P.  (N.  S.)  627.  Construc- 
tion of  sewer  is  a  governmental  function. 
Rome  V.  Worcester,  188  Mass.  307,  74  N.  B.  370. 

32.  Bound  to  properly  protect  a  reservoir 
in  a  public  place  but  this  duty  is  satisfied 
by  the  erection  of  proper  barriers  and  the 
city  is  not  liable  for  injury  to  a  child  who 
climbed  over  the  barrier.  Carey  v.  Kansas 
City,  187  Mo.  715,  86  S.  W.  438. 

33.  Allen  &  Currey  Mfg.  Co.  v.  Shreve- 
port  Waterworks  Co.,  113  La.  1091,  37  So. 
980,  exhaustively  collating  the  cases  and 
overruling  Planters  Oil  Mill.  v.  Monroe 
Waterworks"  &  Light  Co.,  52  La.  Ann.  1243, 
27    So.    684.     See,    also,    note,    4    C.    L    748 
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duty  of  furnishing  water  is  let.^*  A  municipality  is  liable  in  damages  for  an  as- 
sault committed  by  the  custodian  or  caretaker  of  a  public  park,  where  the  assault 
is  committed  by  such  employe  while  acting  in  tlie  line  of  duty.^^  Where  a  munici- 
pality engages  in  any  work  for  profit,  it  is  liable  for  negligence  therein,^"  provided 
it  was  authorized  to  engage  in  such  an  enterprise.^^  To  charge  a  municipality 
with  liability  for  the  defective  condition  of  any  of  its  public  places  or  facilities,  it 
must  have  had  actual  or  constructive  notice  thereof;'^  but  a  statute  requiring 
written  notice  to  a  city  of  a  defective  condition  before  it  shall  be  liable  for  injuries 
therefrom  is  invalid  as  destroying  a  right  of  action.^*  A  city  is  not  liable  for  the 
acts  of  an  independent  contractor  engaged  in  the  construction  of  a  public  work,*" 
unless  the  matter  involved  is  one  of  positive  duty  to  an  individual,  in  its  nature 
nondelegable,*^  or  unless  the  work  is  intrinsically  dangerous  or  liable  to  create  a 
nuisance.*^  Commissions  created  by  statute  to  conduct  municipal  departments  are 
ordinarily  regarded  as  independent  contractors,*^  and  that  they  perform  without 
authority  duties  devolving  on  the  municipality  creates  no  privity  between  their 
employes  and  the  municipality.** 

§  15.  Claims  and  demands}^ — Statutes  or  charters  usually  require  that  no- 
tice be  given  to  municipalities  within  a  limited  time  of  demands  for  injuries  re- 
ceived by  reason  of  defective  streets  or  sidewalks,*'  and  occasionally  such  notice 
is  required  of  all  claims  for  personal  injury.*''     Apart  from  these  statutes,  as  a 


34.  Allen  &  Currey  Mfg.  Co.  v.  Shreveport 
Waterworks  Co.,  113  La.  1091,  37  So.  980. 

.  35.  Bloom  V.  City  of  Newark,  3  Ohio  N. 
P.    (N.   S.)    4S0. 

36.  Quarry  operated  by  city  for  profit. 
City  of  Boston  v.  Brooks  [Mass.]  73  N.  E. 
206.  Private  profit.  Operating  ferry.  Dav- 
ies  V.  Boston   [Mass.]    76  N.   E.   663. 

37.  Not  liable  for  injury  to  employe  on 
work  which  municipality  had  no  authority 
to  undertake.  Rock  quarry  outside  muni- 
cipal limits.  Donable's  Adm'r  v.  Harrison- 
burg   [Va.]    52   S.    E.    174. 

38.  Evidence  that,  one  with  whose  knowl- 
edge the  city  was  not  chargeable  observed  a 
defect  before  the  accident  is  admissible  to 
show  its  discoverable  character.  City  of 
Ottawa  v.  Hayne,  214  111.  45,  73  N.  B.  385. 
That  an  electric  wire  fell  at  one  place  does 
not  charge  the  municipality  with  the  duty 
of  inspecting  the  entire  system  and  accord- 
ingly is  not  admissible  in  an  action  for  In- 
juries by  the  subsequent  fall  of  another  wire. 
Fox  V.  Manchester  [N.  T.]  75  N.  B.  1116. 
Declarations  of  municipal  officers  not  made 
In  the  course  of  their  duties  are  not  admis- 
sible to  show  notice.  Id.  Municipality  not 
liable  for  dangerous  condition  caused  by 
fall  of  electric  wires  unless  it  had  notice 
thereof.     Id. 

39.  MacMullen  V.  Middletown,  92  N.  T.  S. 
410. 

40.  41,  42.  Bennett  V.  Mt.  Vernon,  124 
Iowa,  537,  .100  N.  W.  349. 

43.  Municipality  not  liable  to  employe  of 
street  commission  for  injury  from  defective 
appliance.  Connor  v.  Manchester  [N.  H.]  60 
A.  436.  The  bureau  of  buildings  of  the  Bor- 
ough of  Manhattan  is  not  a  department  of  the 
city  of  New  York  so  as  to  charge  the  city 
with  its  negligence.  McGuinness  v.  Alli- 
son Realty  Co.,  46  Misc.  8,  93  N.  T.  S.  267. 
Park  commissioners  appointed  under  the 
charter  and  whose  duties  are  exclusively  for 


the  benefit  of  the  city  are  city  officers.  City 
of  Denver  v.  Spencer  [Colo.]  82  P.  590. 
Boards  are  not  liable  for  neg;ligence  unless 
made  so  by  statute.  School  board  injuring 
property  by  negligent  excavation.  Board  of 
Education  of  Cincinnati  v.  Volk,  72  Ohio 
St.  469,   74  N.  E.   646, 

44.  Cleaning  streets  lield  not  outside  the 
duties  of  commissioners  required,  to  repair 
streets  and  keep  them  in  fit  condition  for 
travel.  Connor  v.  Manchester  [N.  H.]  60 
A.   436. 

45.  See    4    C.   L.    751. 

46.  See  Highways  and  Streets,  5  C.  L. 
1645,  for  rulings  under  statutes  relating 
wholly   to    streets. 

47.  An  action  for  death  by  w^rongful  act 
is  an  action  for  personal  injuries  within  a 
statute  requiring  notice  of  claim  as  a  con- 
dition precedent  to  suit.  Crapo  v.  Syracuse 
[N.  T.]  76  N.  E.  465.  A  statute  requiring 
the  filing  of  a  claim  before  action  for  "neg- 
ligent injury"  to  person  or  property  does 
not  apply  to  actions  for  injury  by  the 
maintenance  of  a  nuisance.  Gerow  v.  Liber- 
ty, 94  N.  T.  S.  949.  The  requirement  of 
notice  of  injury  on  streets  or  public  works 
does  not  apply  to  the  case  of  a  city  employe 
injured  by  failure  to  provide  him  a  safe 
place  to  work.  Kelly  v.  Faribault  [Minn.] 
104  N.  W.  231.  A  claim  against  a  city  for 
injuries  is  not  defective  because  verified 
before  one  who  subsequently  acted  as  at- 
torney for  plaintiff  in  a  suit  therein,  though 
attorneys  are  by  statute  forbidden  to  ad- 
minister oaths  in  cases  in  which  they  are 
professionally  engaged.  Allen  v.  West  Bay 
City  [Mich.]  12  Det.  Leg.  N.  70,  103  N.  W. 
514.  Presentation  to  the  president  and  the 
clerk  of  the  council  is  a  sufficient  presenta- 
tion to  the  council.  O'Donnell  v.  Syracuse, 
102  App.  Div.  80,  92  N.  T.  S.  655.  The  notice 
being  required  to  state  the  time,  place,  cause 
and    extent    of    the    injury,    the    claimant    is 
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matter  of  municipal  accounting,  presentation  of  all  claims  for  audit  and  allow- 
ance to  the  proper  officer  in  due  course*'  is  required,  and  provision  is  occasionally 
made  for  hearing  on  the  merits  of  disputed  claims.*®  A  claim  once  rejected  by  the 
county  supervisors  on  the  merits  cannot  be  presented  to  a  succeeding  board.^"  One 
who  presented  an  amended  bill  after  disallowance  of  the  original  cannot  denj  the 
power  of  the  town  auditors  to  pass  thereon. ^^  The  statute  requiring  the  filing  of  an 
abstract  of  claims  allowed  and  a  certificate  of  disallowance  as  to  those  disallowed, 
an  abstract  of  allowed  claims  stating  one  as  disallowed  is  not  a  sufficient  disallow- 
ance.^^ Mandamus  will  lie  to  compel  a  proper  certificate.'^  In  the  absence  of  stat- 
ute or  ordinance  to  the  contrary  a  creditor  of  a  municipality  may  assign  his  claim.^* 
A  remedy  by  appeal  to  the  court  of  original  jurisdiction  on  bill  of  exceptions  from  the 
rejection  of  a  claim  is  cumulative  and  the  claimant  may  proceed  by  original  suit.^' 
§  16.  Actions  hy  and  agalnst.^'^ — The  power  and  discretion  as  to  suits  by  the 
municipality  is  vested  in  the  municipal  ofiicers,^''  and  it  is  rarely  that  a  taxpayer  is 
authorized  to  sue  for  the  municipality'*'  or  to  compel  the  bringing  of  suits^®  or 
the  setting  up  of  particular  defenses."*  Actions  against'  a  municipality  must  be 
brought  in  the  county  where  it  is  situated."^  It  cannot  be  sued  by  attachm.ent  in 
a  foreign  state,"-  nor  is  it  subject  to  garnishment  except  by  virtue  of  express  stat- 
ute."' Substantial  compliance  with  the  statute  requiring  presentation  of  claim  must  be 
alleged  but  a  copy  of  the  claim  need  not  be  annexed."*  A  declaration  against  a  city 
for  trespa.ss  defective  for  failure  to  sufficiently  allege  by  what  municipal  author- 


not  precluded  from  recovery  of  a  greater 
sum  as  damages  than  is  specified  in  the 
notice.  Mackay  v.  Salt  Lake  City  [Utah] 
81  P.  81.  Actions  for  equitable  relief 
against  a  continuing  nuisance  are  not  with- 
in a  statute  requiring  presentation  of  claims. 
Lamay  v.  Fulton,  96  N.  Y.  S.  701;  Lamay  v. 
Fulton,   96  N.   T.   S.    703. 

48.  Procedure  under  §  149  of  the  Greater 
New  York  Charter  by  which  a  city  officer 
who  has  approved  a  bill  presented  to  his 
department  sends  it  to  the  comptroller  is 
not  a  compliance  with  §  261,  requiring  a 
demand  of  the  comptroller  30  days  before 
suit.  Ruprecht  v.  New  York,  102  App.  Div. 
309,    92  N.   Y.    S.   421, 

40.  The  comptroller  of  the  city  of  New 
York  is  authorized  by  statute  to  examine 
orally  persons  presenting  claims.  The  right 
of  examination  extends  to  officers  of  a  cor- 
poration claimant.  In  re  Grout,  34  Civ. 
Proc.  R.  231,  93  N.  Y.  S.  711.  It  authorizes 
only  questions  in  good  faith  relevant  to  the 
city's  liability.  Questions  as  to  organiza- 
tion of  complainant,  value  of  its  plant,  etc., 
held  irrelevant  (Id.),  and  is  terminated  by 
commencement  of  suit  on  the  claim  (Id.). 
Code  Civ,  Proc.  §  856  authorizing  eommit- 
ment  for  contempt  on  an  ex  parte  showing 
of  refusal  to  answer  on  such  an  examination 
is  invalid.     Id. 

50.     Wey  v.  O'Hara,  48  Misc.  82,  95  N.  Y.  S,  81. 

•I).     In  re  Weeks,  94  N.  Y.  S.  468. 

52,  5S.  People  v.  Page,  105  App.  Djv.  212, 
94  N.  Y,  S.  660. 

54.  Gordon  v.  Jefferson,  111  Mo.  App.  23, 
85  S.  W.  617. 

55.  Pylant    v.    Purvis    [Miss.]    40    So.    7, 

56.  See  4  C.  L.  753.  Judicial  review  of 
municipal  acts,  see  ante,  §  7. 

T>7.  The  provision  of  section  1777,  em- 
powering the  city  solicitor  to  sue  in  the 
name    of   the    city    "whenever   an   obligation 


or  contract  made  on  behalf,  of  the  corpora- 
tion, granting  an  easement  or  creating  a 
public  duty  is  being  evaded  or  violated," 
authorizes  a  suit  by  the  city  solicitor  to 
enjoin  traction  companies  from  refusing  to 
srive  or  receive  transfers  in  accordance  with 
the  grant  to  the  lessor  company.  City  of 
Cincinnati  v.  Cincinnati  St,  R,  Co.,  3  Ohio 
N.   P.    (N.    S.)    489. 

68.  Taxpayer  not  party  to  municipal 
contract.  Allen  &  Currey  Mfg.  Co.  v. 
Shreveport  "Waterworks  Co..  113  La,  1091, 
37  So.  980.  Suit  by  taxpayer  for  the  collec- 
tion of  an  account  against  the  municipality 
not  authorized.  Ohio  v.  Roebuck,  2  Ohio 
N.   P.    (N.   S.)    688. 

59.  A  city  solicitor  is  entitled  to  a  rea- 
sonable time  to  investigate  the  probable 
merits  of  a  suit  before  a  taxpayer  can  com- 
pel him  to  bring  it.  In  determining  what 
is  a  reasonable  time  the  city  attorney's  pres- 
sure of  official  duties  should  be  considered. 
Ampt  V.  Cincinnati,  2  Ohio  N.  P.  (N.  S.)  489. 
Especially  is  this  true  where  the  taxpayer 
having  been  in  a  position  for  some  months 
to  make  the  request  makes  it  at  a  time 
when  there  is  an  unusually  large  amount  of 
business  to  be  attended  to  by  the  city  at- 
torney.    Id. 

eo.  Equity  cannot  at  the  instance  of  a 
taxpayer  require  the  city  to  set  up  a  par- 
ticular defense  in  a  pending  suit  against  it. 
Roby  V.    Chicago,    215   111.    604,    74   N.    E.    '768. 

61.  City  of  Nashville  v.  Webb,  114  Tenn. 
432,   85    S.   W.    404. 

63.  Parks  Co.  v.  Decatur  [C.  C.  A.]  138 
F.  550. 

63.  Under  Laws  1901,  c.  96,  salary  of 
officer  or  employe  of  municipal  corporation 
is  subject  to  garnishment.  Mitchell  v  Mil- 
ler   [Minn.]    103    N.    W.    716. 

64.  City  Council  of  Augusta  v.  Marks 
[Ga.]   52  S.  B.  539. 
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ities  the  acts  complained  of  were  directed  is  cured  by  an  answer  alleging  a  pre- 
scriptive right  in  the  city  and  entry  thereunder. '°  Judgments  against  a  munici- 
pality become  dormant  in  the  same  manner  as  those  against  an  individual.""  Pay- 
ment of  a  judgment  may  be  enforced  by  mandamus  if  there  are  funds  available." 
In  the  absence  of  statutory  prohibition  execution  may  issue  against  a  municipality, 
though  on  grounds  of  public  policy  it  cannot  be  levied  on  the  general  revenue  or 
on  any  property  needed  for  governmental  purposes.*' 

Municipal  Coubts;  Muudeb;  Mutual  Accoujnts;  Mutual  Insurance,  see  latest  topical 
index. 


ITAMES,    SIGNATT7BES    AND    SEALS. 


§  1.  Xnmes  (739).  Idem  Sonans  (740).  |  §  2. 
Change  of  Name  (740).  Business  and  Cor-  §  3. 
porate    Names    (740). 


Si^nittureH    (741). 
Seals    (741). 


§  1.  Names.^^ — The  middle  initial  is  no  part  of  one's  name  and  is  ordinarily 
of  no  importance.'"  The  addition  or  omission  of  the  abbreviation  "Sr."  is  ordinarily 
immaterial.'^ 

There  is  no  variance  between  a  christian  name  and  a  commonly  accepted  ab- 
breviation or  nickname  therefor,'^  particularly  where  the  two  are  shown  to  have 
been  used  to  describe  one  and  the  same  person.'^  So,  too,  the  fact  that  the  patentee 
of  land  is  described  by  his  christian  name  in  the  patent  and  by  the  initials  of  his 
christian  and  middle  names  in  a  power  of  attorney  authorizing  the  sale  of  the  land 
is  immaterial  where  it  appears  that  the  same  person  is  referred  to.'* 

If,  in  the  country  of  plaintiff's  nativity,  a  child  bears  the  family  name  of  both 
his  father  and  his  mother,  he  may  sue  in  his  full  name,  though  he  has  borne  in 
this  country  only  the  paternal  family  name,  and  notwithstanding  that  the  suit  is 
for  divorce  and  that  he  was  married  under  the  latter  name  alone.'° 

Where  the  service  is  personal,  a  defendant  sued  in  the  wrong  name  is  bound 
by  the  judgment  even  though  he  does  not  appear,'"  particularly  where  his  name  is 


en.  City  of  Owensboro  v.  Brooking,  27  Ky. 
L.  R.   1086,  87  S.  W.  1086. 

66.  Agreement  between  municipal  cred- 
itors held  not  to  prevent  Judgment  from 
becoming  dormant.  Beadles  v.  Pry  [Okl.] 
82  P.   1041. 

67.  Lewis  V.  Drainage  Com'rs  of  Union 
Drainage  Dist.,  Ill  111.  App.  222. 

68.  Beadles    v.    Fry    [Okl.]     82    P.    1041. 

69.  See  4  C.  L.   754. 

70.  No  such  dissimilarity  between  names 
"William  Barker"  and  "V^'illiam  S.  Barker" 
so  as  to  render  record  of  the  conviction  of 
the  latter  for  a  felony  inadmissible  to  im- 
peach witness  having  former  name,  .state 
V.  Loser  [Iowa]  104  N.  W.  337.  Mere  fact 
that  witness  denied  ever  having  gone  by 
latter  name  and  denied  that  he  had  ever 
been  convicted  of  crime  held  not  to  change 
the  rule.     Id. 

71.  Held  immaterial  that  grantor,  who 
was  named  in  a  deed  as  S.  "W.  Sholars  and 
signed  that  name  thereto  was  described. in 
the  certificate  of  acknowledgment  as  S.  W. 
Sholars,  Sr..  where  the  notary  certifies  that 
the  person  acknowledging  the  deed  was  the 
same  person  who  executed  it.  Kane  v. 
Sholars  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep. 
480,    90   S.    W.    937. 

72.  No    variance    between    name    "Davey 


S.  P."  appearing  to  have  been  appointed 
foreman  of  the  grand  jury  and  name  "David 
S.  P."  indorsed  on  an  indictment  as  such 
foreman,  "Davey"'  being  a  diminutive  or 
nickname  for  David.  Lamb  v.  People  [111.] 
76    N.    B.    576. 

73.  Certified  copy  of  deed  executed  by 
"Fannie  C."  as  wife  of  the  grantor,  held  ad- 
missible though  his  wife's  true  name  was 
"Frances  C."  and  there  was  no  proof  that 
they  were  one  and  the  same  person,  particu- 
larly where  the  deed  was  in  the  chain  of 
title  and  notary's  certificate  stated  that 
"Fannie  C."  was  the  wife  of  the  grantor. 
Chrast    v.     O'Connor     [VVash.]     83     P.     238. 

74.  Discrepancy  between  name  "N.  C. 
Cordrey"  described  in  a  power  of  attorney 
as  the  patentee  of  certain  land  thereby 
authorized  to  be  sold,  and  name  "Nathan 
Cordrey"  in  the  patent  held  immaterial,  it 
sufficiently  appearing  that  they  were  one  and 
the  same  person.  Kane  v.  Sholars  [Tex.  Civ. 
App.]    14    Tex.    Ct.    Rep.    480,    90    S.    W.    937. 

7!5.  Code  Prao.  art.  172,  requires  petition 
to  give  plaintiff's  name,  whTch  means  his 
real  name.  DeRenzes  v.  His  Wife  [La.]  39 
So.   805. 

76.  Defendant  named  "Francis"  served 
with  process  in  which  he  ■was  called 
"France."     King    v.    Davis,    137    F.    198. 
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properly  spelled  in  a  notice  that  leave  to  amend  will  be  asked,  which  notice,  it  is 
not  denied,  reached  the  defendant." 

Idem  sonansP — The  fact  that  names  are  not  spelled  the  same  in  legal  docu- 
ments or  proceedings  does  not  ordinarily  constitute  a  fatal  variance  if  they  have 
substantially  the  same  sound  when  pronounced,'''  -but  this  rule  does  not  operate  to 
render  the  record  of  conveyances  executed  by,*"  or  judgments  rendered  against,  a 
person  constructive  notice  to  persons  holding  under  instruments  executed  under  a 
name  having  a  similar  pronunciation,  but  commencing  with  a  different  letter.*^ 

Change  of  name. — In  Alabama  it  is  a  criminal  offense  for  any  person  to  change 
or  alter  his  name,  except  in  the  manner  provided  by  law,  with  intent  to  defraud  or 
to  conceal  his  identit}',  or  to  avoid  the  payment  of  any  debt.*'  In  a  prosecution 
for  a  violation  of  this  act  with  intent  to  avoid  the  payment  of  a  debt,  it  is  immateri- 
al whether  the  debt  was  contracted  before  or  after  the  passage  of  the  act.*^  The 
usual  rules  of  e-vidence  apply.**  A  denial  by  defendant,  while  testifying  in  his  own 
behalf,  that  he  ever  changed  his  name  at  all,  dispenses  with  the  necessity  of  proof 
by  the  state  that  the  change  was  not  made  in  the  manner  prescribed  by  law.*^  The 
state  may,  for  the  purpose  of  showing  fraudulent  intent,  prove  that  defendant 
owed  other  debts  than  the  one  alleged  in  the  indictment.*'^ 

Business  and  corporate  names.^'' — Under  the  New  Jersey  corporation  act  one 
corporation  may  enjoin  another  from  using  a  corporate  name  so  nearly  similar  to 
its  own  as  to  lead  to  uncertainty  or  confusion.**  The  certificate  or  reply  of  the 
corporation  clerk  as  to  whether  any  other  corporation  has  adopted  a  particular 
name,  or  one  so  similar  thereto  as  to  lead  to  confusion,  concerns  only  objections 
apparent  in  the  name  itself,  and  one  acting  thereon  does  so  at  his  own  risk  when 
the  adoption  of  such  name  is  properly  brought  in  question.*'' 

The  assumption  of  a  corporate  name  by  any  individual  or  unincorporated  com- 
pany or  association  in  any  sign  or  advertisement  for  the  purpose  of  soliciting 
business  thereunder  is  forbidden  in  Illinois.""     The  object  of  this  statute  is  to  pre- 


77.  King  V.  Davis,  137  P.  198. 

78.  See    4   C.    L.    755. 

79.  Names  not  idem  sonans:  "Max"  and 
"Matt."  Vlncendeau  v.  People  [111.]  76  N. 
B.  675.  Instruction  tending  to  induce  Jury- 
to  disregard  the  difference  held  erroneous. 
Id.  "Prank  Rock"  and  "Prank  Rex."  State 
V.  Lee  [Mont.]  83  P.  223.  Where  informa- 
tion charged  robbery  from  "Prank  Rex," 
and  evidence  showed  that  his  name  was 
"Frank  Rock,"  and  there  was  no  description 
in  the  information  tending  to  make  it  cer- 
tain that  they  were  one  and  the  same  per- 
son, held,  that  there  was  a  fatal  variance, 
notwithstanding  Pen.  Code,  §  1838,  providing 
that  when  an  offense  involves  the  commis- 
sion of  a  private  injury  and  is  described 
with  sufficient  certainty  in  other  respects 
to  identify  the  act,  an  erroneous  allegation 
as  to  the  person  injured  is  not  material.  Id. 
"McCinney"  and  "McKinney."  Grimmer  v. 
Nolen  [Ala.]  40  So.  97. 

80.  Record  of  mortgage  executed  in  name 
of  "McCinney"  is  not  notice  that  it  was  ex- 
ecuted by  "McKinney,"  and  in  action  for 
conversion  of  property  claimed  by  defendant 
under  mortgage  executed  under  latter  name, 
plaintiff's  alleged  prior  mortgage  executed 
under  the  former  name  is  inadmissible. 
Grimmer    v.    Nolen    [Ala.]     40    So.    97. 

81.  Where  records  show  that  title  is  held 
by   "ChefCey,"   a  mortgagee   is  not   bound  to 


look  for  judgments  against  "ShefEey,"  though 
the  two  names  are,  or  may  be,  pronounced 
alike,  biit  may  rely  on  the  records  as  writ- 
ten.    Boyd  V.  Boyd   [Iowa]    104  N.  W.   798. 

82.  Act  Oct.  10,  1903  (Gen.  Acts  1903,  p. 
438)  is  a  proper  exercise  of  the  police  power, 
and  does  not  violate  the  constitutional  pro- 
hibition against  imprisonment  for  debt. 
Morris    v.    State    [Ala.]    39    So.    973. 

83.  Morris  v.  State   [Ala.]    39  So.  973. 

84.  It  having  been  shown  that  defendant 
was  employed  in  certain  railway  shops,  held, 
that  evidence  that  the  railway  company  as 
garnishee  in  a  suit  by  witness  against  de- 
fendant in  justice  court  answered  that  it 
had  no  one  by  defendant's  name  in  its  em- 
ploy was  hearsay  and  inadmissible  to  show 
that  defendant  was  employed  under  a  false 
name.     Morris  v.  State   [Ala.]   39  So.  973. 

85.  Even  if  such  proof  would  otherwise 
be  necessary.  Morris  v.  State  [Ala.]  39  So. 
973. 

80.     Morris    v.    State    [Ala.]    39    So.    973. 

87.  See  4  C.  L.  755. 

88.  Evidence  held  not  to  warrant  enjoin- 
ing the  use  of  defendant's  corporate  name. 
Eureka  Pire  Hose  Co.  v.  Eureka  Rubber 
Mfg.    Co.    [N.    J.    Eg.]    60    A.    561. 

SO.  Is  of  no  weight  on  the  question  of 
violation  of  a  trade-mark  or  trade-name. 
Eureka  Pire  Hose  Co.  v.  Eureka  Rubber 
Mfg.   Co.    [N.    J.    Eq.]    60  A.    561. 
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vent  persons  from  obtaining  a  fictitious  credit  by  advertising  themselves  as  being 
a  corporation  when  in  fact  they  are  not,  and  there  must  be  at  least  some  evidence 
tending  to  show  such  a  fraudulent  use.'^ 

Mandamus  will  not  lie  to  compel  the  secretary  of  state  to  issue  a  certificate  of 
incorporation  under  a  name  the  use  of  which  could  be  enjoined  by  an  existing  com- 
pany.'^ 

Matters  relating  to  trade-marks  and  trade-names  are  treated  elsewhere.^' 

§  3.  SignaturesJ>'--The  effect  of  the  words  "agent,""'  "trustee,""^  "executor"" 
and  the  like,  following  a  signature,  is  treated  elsewhere. 

To  prove  the  execution  of  an  instrument  by  a  subscribing  witness,  it  is  neces- 
sary to  show  that  it  was  signed  in  his  presence."*  Where  witnesses  to  a  will  are 
not  required  to  sign  in  the  presence  of  each  other,  the  fact  that  a  witness  whose 
signature  was  proved  signed  after  the  name  of  another  does  not  prove  the  signa- 
ture of  the  latter.'' 

A  witness  may  become  qualified  to  speak  as  to  handwriting  to  be  proved  either 
by  having  seen  the  party  write,^  or  by  having  seen  letters  or  documents  in  his  hand- 
writing,^ or  by  comparison  of  handwritings  by  an  expert.'  In  the  first  two  cases 
the  witi^ess  must  have  acquired  his  knowledge  by  his  own  observation  of  facts  oc- 
curring under  his  own  eye,  and  without  having  regard  to  any  particular  person, 
case,  or  document.*  Only  an  expert  can  qualify  himself  to  testify  as  to  handwrit- 
ing in  a  particular  case,'  and  his  evidence  is  inadmissible  unless  all  the  writings  com- 
pared are  produced.'  Whether  one  is  qualified  to  testify  as  an  expert  is  largely  a 
matter  in  the  discretion  of  the  trial  court,  and  his  ruling  allowing  a  witness  to 
testify  will  not  be  disturbed  unless  it  clearly  appears  that  he  was  not  qualified.^ 

§  3.  Seals.^ — Any  impression,  flourish,  or  mark  will  be  a  good  seal  if  so  in- 
tended,* and  the  word  "seal"^°  or  the  letters  "L.  S."  are  sufficient.^^  The  modem 
tendency  is  to  minimize  the  old  distinctions  between  sealed  and  unsealed  instru- 


90.  Starr  &  C.  Ann.  St.  1896  (2d  Ed.) 
p.  1332.  par.  368,  prescribes  a  penalty  for 
so  doing.  People  v.  Rose  [111.]  76  N.  B.  42. 
Penalty  prescribed  is  exclusive  and  contracts 
of  those  violating  the  statute  are  not  there- 
by rendered  Invalid.     Id. 

01.  It  is  the  deception  or  improper  use  of 
the  name  and  not  merely  the  name  Itself 
which  constitutes  the  offense.  People  v. 
Rose   [111.]   76  N.  E.   42. 

92.  Where  use  could  be  enjoined  on 
ground  that  it  was  thereby  intended  to  de- 
ceive the  public  and  fraudulently  obtain  the 
business  of  the  existing  company.  People 
V.   Rose   [111.]    76   N.   E.   42. 

93.  See  Trade-marks  and  Trade-names,  4 
C.  L.  1689. 

94.  See    4    C.    L.    756. 

95.  See  Agency,  5  C.  L.  64. 
9«.     See  Trusts,   4  C.   L.   1727. 

97.  See  Estates  of  Decedents,  5  C.  L.  1183. 

98.  Signature  of  power  of  attorney  held 
insufficiently  proven  to  render  it  admissible 
in  evidence.  Schaffer  v.  Emmons,  103  App. 
Div.   339,  92  N.  Y.   S.  993. 

99.  1,  2,  3.  In  re  Burbank's  Will,  104  App. 
Div.  312,   34  Civ.  Proc.  R.  247,  93  N.  T.  S.  866. 

4.  Witnesses  incompetent  to  prove  sig- 
nature of  witness  to  an  alleged  lost  will, 
where  knowledge  was  acquired  with  refer- 
ence to  the  particular  case.  In  re  Bur- 
bank's  Will,  104  App.  Div.  312,  34  Civ.  Proc. 
R.  247,  93  N.  Y.  S.   866. 

5.  In    re    Burbank's    Will,    104    App.    Div. 


312,    34    Civ.    Proc.    R.    247,    93    N.    Y.    S.    866. 

6.  In  re  Burbank's  Will,  104  App.  Div. 
312,  34  Civ.  Proc.  R.  247,  93  N.  Y.  S.  866. 
Witnesses  who  had  never  seen  or  known 
party  and  had  never  seen  him  write  held 
not  competent  to  -prove  signature  of  a 
witness  to  an  alleged  lost  will  because  14 
years  before  they  had  seen  a  signature  to 
the  will  purporting  to  be  his  and  during  the 
progress  of  the  proceedings  had  seen  signa- 
tures proved  to  be  his.     Id. 

7.  Admission  of  opinion  of  bank  ofBcers 
and  clerk  of  court  as  to  whether  body  of 
will,  the  signature  thereto  and  name  of  an 
attesting  witness  were  written  in  the  same 
ink  as  that  of  another  witness,  and  as  to 
which  was  the  older  writing,  held  not  error. 
Savage  v.   Bowen,   103  Va.   540,    49   S.    E.    668. 

8.  See  4  C.  D.   757. 

9.  Hazleton  Nat.  Bank  v.  Kintz,  24  Pa. 
Super.  Ct.  456. 

10.  Hazleton  Nat.  Bank  v.  Kintz,  24  Pa. 
Super.  Ct.  456.  In  most  states  it  is  no  longer 
necessary  that  a  seal  be  impressed  upon  \vax 
or  other  adhesive  substance,  but  the  printed 
word  "Seal"  follOTving  the  signature  is  suffi- 
cient if  the  instrument  recites  tliat  it  is 
executed  under  the  party's  hand  and  seal. 
Instrument  held  a  sealed  one  within  the 
statute  of  limitations.  Philip  v.  Stearns  [S. 
D.]   105  N.  W.  467. 

11.  Printed  after  signatures  to  Judgment 
note,  and  surrounded  by  a  scroll.  Hazleton 
Nat.    Bank    v.    Kintz,    24    Pa.    Super.    Ct.    466. 
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ments.^^  Thus,  it  is  now  generally  held  that  a  release  under  seal  may  be  avoided 
on  the  ground  of  fraud  in  an  action  at  law.^^  Where,  in  an  instrument  signed  by 
both  a  husband'  and  his  wife,  a  seal  is  affixed  to  his  signature  but  none  is  affixed  to 
hers,  but  the  instrument  recites  that  it  is  "given  under  our  hands  and  seals,"  it 
will  be  presumed  that  the  seal  was  adopted  by  her  also.^* 

National  Banks;  Natoeal  Gas;  Natuealization,  see  latest  topical  index. 

NAVIGABLE   WATEBS. 


§  1.     What   are   Navigable    (742). 

§  2.  Relative,  Public  anil  Private  Rights 
(742).  Right  of  Access  (744).  Right  of 
Wharfage   (744). 


§  3. 

§   4. 

(748). 


Reg:ulntloii  and  Control   (745). 
Remedlca     for     Injuries     Relating    to 


The  rights  of  riparian  owners,^^  the  ownership  of  subaqueous  lands,^'  consum- 
ing uses  of  the  water,^'^  and  matters  relating  to  navigation,  are  treated  elsewhere.^" 

§  1.  What  are  navigable.^^ — At  coramon  law  waters  were  navigable  only  where 
the  tide  ebbed  and  flowed.^"  It  is  now,  however,  generally  held  that  waters  which 
are  navigable  in  fact  are  navigable  in  law.^^  They  are  navigable  in  fact  when  they 
are  used,  or  are  susceptible  of  being  used,  in  their  ordinary  condition,  as  highways 
for  commerce  over  which  trade  and  travel  are  or  may  be  conducted  in  the  customary 
modes  of  trade  and  travel  on  water,^^  and  are  navigable  waters  of  the  United  States, 
as  distinguished  from  the  navigable  waters  of  the  states,  when  they  form,  in  their 
ordinary  condition,  by  themselves,  or  by  uniting  with  other  waters,  a  continued 
highway,  over  which  commerce  is  or  may  be  carried  on  with  other  states  or  foreign 
countries  in  the  customary  modes  in  which  such  commerce  is  conducted  by  water.^' 
It  is  not  necessary  that  they  be  capable  of  continuous  use  for  purposes  of  naviga- 
tion at  all  times  of  the  year,^*  nor  is  it  necessary  that  the  waters  be  navigable  in 
all  their  parts  in  order  that  the  public  may  have  a  right  of  navigation  where  they  are 
deep  enough  and  fit  for  that  purpose.^' 

§  2.  Relative,  public  and  private  rights.-^ — Absolute  property  in,  and  do- 
minion and  sovereignty  over,  the  soil  under  tide  waters  belongs  to  the  state  in  which 


12.  Rockwell  V.  Capital  Traction  Co.,  2f 
App.   D.   C.   98. 

13.  Formerly  the  only  remedy  was  in 
equity.  Rockwell  v.-  Capital  Traction  Co.. 
26   App.    D.    C.    98. 

14.  Rockwell  V.  Capital  Traction  Co.,  25 
App.   D.  C.    98. 

15.  1«.     See  Riparian  Owners.  4  C.  L.  1310. 
17.     See    Waters    and    Water    Supply,    4    C. 

L.    1824. 

IS.  See  Shipping  and  Water  Traffic,  4  C. 
Li.    1450. 

19.  See  4  C.  L.   757. 

20.  Streams  above  tide  water  were  not 
deemed  navigable.  Schulte  v.  Warren,  218 
III.  108,  75  N.  B.  783;  McKinney  v.  Northcutt, 
114   Mo.   App.   146,   89    S.  W.    351. 

21.  Schulte  V.  Warren,  218  111.  108,  75 
N.  B.  783.  Those  rivers  are  public  navigable 
rivers  In  law  which  are  navigable  in  fact. 
United  States  v.  Wlshkah  Boom  Co.  [C.  C. 
A.]    136  F.   42. 

22.  Averments  of  bill  for  an  injunction 
to  prevent  obstruction  of  river  by  boom 
company  held  to  sufficiently  show  that 
river  was  actually  used  in  navigation.  Unit- 
ed  States  V.   Wishkah  Boom   Co.    [C.   C.   A.] 


136  F.  42.  A  stream  is  navigable  in  fact 
-inly  where  it  afeords  a  channel  for  useful 
-ommerce  and  of  practical  utility  to  the 
lublic  as  such.  Schulte  v.  Warren  218  111 
tOS,  75  N.  B.  783.  The  fact  that  there  is 
water  enough  in  places  for  rowboats  or 
small  launches,  or  that  hunters  or  fishermen 
pass  over  the  water  with  boats  ordinarily 
used  for  that  purpose  does  not  render  the 
waters  navigable.  Id.  Are  navigable  if 
capable,  in  their  natural  state,  of  being  used 
for  the  purpose  of  commerce,  no  matter  in 
what  mode  it  may  be  conducted.  McKinney 
V.  Northcutt,  114  Mo.  App.  146.  89  S.  W.  351. 
Stream  capable  of  transporting  rafts  of  rail- 
road ties  for  several  months  in  the  spring, 
without  the  aid  of  men  on  the  banks,  is 
navigable.  Id.  Lake  held  navigable  in  fact. 
Madson  v.  Spokane  Valley  Land  &  Water  Co. 
[Wash.]  82  P.  718. 

23.  River  held  navigable  water  of  the 
United  States.  United  States  v.  Wishkah 
Boom    Co.    [C.    C.    A.]    136    P.    42. 

24.  McKinney  v.  Northcutt,  114  Mo.  App. 
146,  89  S.  W.   351. 

25.  Schulte  V.  Warren,  218  111.  108  75  N 
B.  783. 

20.     See   4   C.   L.    758. 
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the  land  is  situated.  There  is,  however,  a  conflict  of  autliority  as  to  the  ownership 
of  the  soil  under  nontidal  waters  lying  wholly  within  a  state,  it  being  held  in  some 
states  to  belong  to  the  state  for  the  benefit  of  the  public,  and  in  others  to  belong 
to  the  ripariaai  proprietors  subject  only  to  the  public  right  of  navigation." 

The  public  have  an  easement  for  the  purpose  of  navigation  in  waters  which 
are  navigable  in  fact  regardless  of  the  ownership  of  the  underlying  soil,^  and  neither 
persons  using  them  for  that  purpose^"  nor  the  owners  of  adjoining  lands  have  a 
right  to  obstruct  them  or  to  interfere  with  their  use  by  others,'"  any  such  obstruc- 
tion being  a  public  nuisance.'^  Persons  navigating  such  waters  have  not,  however, 
a  right  to  willfully  and  maliciously  destroy  fishing  appliances  therein,  even  if  placed 
there  without  lawful  authority,'^  nor  to  trespass  upon  the  lands  of  riparian  own- 
ers.'^ The  right  to  hunt  and  fish  is  not  an  incident  to  the  right  of  navigation, 
but  belongs  exclusively  to  the  owner  of  the  underlying  soil.'* 

The  right  to  build  tunnels  under''  or  to  bridge  navigable  streams  is  subject 


27.  See  Riparian  Owners,  4  C.  L.  1310. 
See,    also,    4    C.    L.    758,    759. 

28.  Schulte  V.  Warren,  218  III.  108,  75 
N.  B.  783;  McKinney  v.  Northcutt,  114  Mo. 
App.  146,  89  S.  W.  351.  Right  of  one  own- 
ing" fee  of  land  between  higli  and  low  water 
mark  is  subject  to  public  riglit  of  naviga- 
tion. McGunnegle  v.  Pittsburg,  etc.,  R.  Co. 
[Pa.]  62  A.  988.  A  navigable  stream  Is  not 
a  highway  in  the  sense  in  which  the  word 
is  used  in  S.  C.  Const,  art.  3,  §  34,  forbidding 
the  enactment  of  local  or  special  laws  to 
lay  out,  open,  alter,  or  work  roads  or  high- 
ways.    Manigault    v.    Springs.    26   S.    Ct.    127. 

29.  Persons  using  navigable  waters  owe 
a  duty  to  the  public  not  to  create  a  nuisance 
in  the  way  of  an  obstruction  to  navigation, 
and  are  liable  for  injuries  resulting  from 
their  negligence  in  so  doing.  Moran  v,  Mer- 
ritt  &  Chapman  D.  &  W.  Co.,  135  F.  863. 
Respondent  held  not  liable  for  injury  to 
tug  caused  by  line  becoming  entangled  in 
her  screw.  Even  if  line  was  that  used  by 
respondent  in  raising  sunken  vessel,  which 
had  been  made  fast  to  pier  and  weighted  to 
bottom,  there  was  no  negligence  shown. 
Doctrine  of  res  ipsa  loquitur  does  not  apply 
since   proper  precautions   were   taken.     Id. 

30.  For  purpose  of  floating  ties.  McKin- 
ney V.  Northcutt,  114  Mo.  App.  146,  89  S.  W. 
357.  .  No  landowner  has  right  to  put  any 
structure  or  filling  between  high  and  low 
water  mark  which  would  obstruct  the  use 
of  that  part  of  the  river  for  navigation. 
McGunnegle  v.  Pittsburg,  etc.,  R.  Co.  [Pa.] 
62  A.  988.  Municipality  through  which  a 
navigable  stream  flows  lias  no  authority  to 
impede  its  free  navigation  or  to  grant  right 
to  do  SO"  to  others.  People  v.  West  Chicago 
St.   R.   R.  Co.,   115   111.    App.  172. 

31.  Obstruction  of  stream  is  prima  facie 
a  public  nuisance,  and  no  one  has  a  right  to 
obstruct  it  unless  he  has  authority  of  law 
for  so  doing.  Simpson  v.  Kelley  [Ky.]  90 
S.  W.  241.  Bridge  over  river  so  constructed 
as  to  prevent  passage  of  plaintiff's  boats 
held  a  public  nuisance.  Viebahn  v.  Board  of 
Com'rs    [Minn.]    104  N.    W.    1089, 

32.  If  he  does  so  iie  is  liable  for  the 
resulting  damages.  'Fowler  v.  Harrison 
[Wash.]  81  P.  1055.  Evidence  held  to  estab- 
lish that  defendants  deliberately,  wantonly, 
and  purposely  ran  steamer  into  plaintiff's 
flsh  nets,  traps,  and  dolphin   (Id.),  and  that 


such  appliances  were  not  an  obstruction  to 
navigation  (Id.).  Admission  in  evidence  of 
certificate  of  secretary  of  war  authorizing 
maintenance  of  appliances  held  not  error 
even  if  insufficient  authority,  particularly 
where  plaintiff  had  also  secured  license . 
from  the  state.  Id.  Verdict  held  not  ex- 
cessive.    Id. 

33.  The  owner  of  lots  abutting  on  a 
stream  may  enjoin  the  cutting  of  a  channel . 
or  basin  thereon  by  another  for  the  purpose 
of  enabling  him  to  turn  a  steamer  which 
is  too  large  to  turn  in  the  stream.  Evidence 
held  to  sustain  finding  that  bank  was  plat- 
ted as  claimed  by  complainant  and  that  de-, 
fendant  cut  into  his  lots.  Wilkinson  v. 
Dunkley-Williams  Co.  [Mich.]  12  Det.  Leg. 
N.  19,  103  N.  W.  170.  Rule  applies  though 
his  interest  is,  in  equity,  that  of  a  mort- 
gagee. Id.  He  may  also  restrain  a  similar 
encroachment  on  a  street  whereby  access 
to  his  property  is  destroyed.  Evidence  held 
to  sustain  finding  that  street  was  platted 
for  purpose  of  giving  complainant  access 
to  his  property,  and  that  defendant  en- 
croached   thereon.     Id. 

Floatlns  logs:  One  using  a  navigable 
stream  for  the  purpose  of  floating  logs  has 
no  right  to  allow  them  to  accumulate  so  as 
to  obstruct  the  flow  of  the  water  thereby 
causing  it  to  flood  the  lands  of  a  riparian 
owner  and  to  deposit  logs  thereon,  and  to 
wash  and  wear  away  the  soil,  interfering 
with  and  obstructing  its  cultivation.  White 
V.  Codd  [Wash.]  80  P.  836.  Defendant  held 
not  to  have  acquired  prescriptive  right  to 
flood  plaintiff's  land.  Id.  The  measure  of 
damages  in  such  cases  is  the  difference  in 
the  value  of  the  land  before  and  after  the 
acts  complained  of.  Osborn  v.  Mississippi 
&  Rum  River  Boom  Co.  [Minn.]  103  N.  W. 
879.  Failure  to  give  instruction  fixing  the 
measure  of  damages  at  the  decreased  rental 
value  (Id.),  or  that  the  cost  of  restoring  the 
land  was  the  proper  measure  of  damages 
if  less  than  the  difference  in  value,  held  not 
error  where  defendant  made  no  request  for 
such    Instructions.     Id. 

34.  Schulte  v.  Warren,  218  111.  108,  75 
N.   B.    783. 

35.  Right  of  traction  company,  granted 
by  city  ordinance,  to  maintain  tunnel  under 
navigable  stream  is  subject  to  the  condition 
that   it   shall   not  thereby  interrupt   naviga-' 
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to  the  condition  that  they  be  so  constructed  and  maintained  as  not  to  unnecessarily 
interrupt  navigation,^"  and  the  same  is  true  of  the  right  to  reconstruct  bridges 
already  built.^^  So,  too,  a  railroad  company  which,  by  reason  of  the  negligent  and 
careless  operation  of  its  trains,  breaks  a  drawbridge  and  therehy  obstructs  naviga/- 
tion,  is  liable  in  damages  to  private  individuals  specially  injured  thereby.^^  The 
original  negligent  breaking,  and  not  obstructions  due  to  repairing  operations,  is  the 
proximate  cause  of  the  injury 'in  such  case.''^ 

The  right  given  by  the  statutes  of  Alabama  to  owners  of  land  fronting  on  baj's 
to  plant  and  gather  oysters  confers  on  them  no  exclusive  right  to  the  use  of  the  wa- 
ters for  all  purposes,  but  only  such  a  right  to  the  reasonable  use  thereof  for  passage 
and  freight  as  will  enable  them  to  best  enjoy  the  rights  granted,  which  they  must 
exercise  in  such  a  manner  as  will  interfere  as  little  as  possible  with  the  like  rights 
of  others.*"  They  may,  however,  compel  persons  crossing  their  oyster  beds  to  use 
designated  channels  for  that  purpose.*^ 

Right  of  access.*' — The  proprietors  of  lands  upon  navigable  waters  are  en- 
titled to  access  to  their  navigable  parts,*'  but  the  owner  of  upland  has  no  right  to 
trespass  upon  land  lying  between  high  and  low  water  mark  which  belongs  to  an- 
other person  for  the  purpose  of  reaching  the  navigable  waters  beyond.** 

The  rights  of  wharfage"  and  reclamation  of  one  owning  land  fronting  on  a 
cove  in  a  river  in  such  a  manner  that  lines  drawn  at  right  angles  to  the  channel  of 


tlon,  particularly  when  the  ordinance  so 
provides,  and  it  is  not  entitled  to  compen- 
sation when  compelled  to  lower  or  remove 
it  when  it  becomes  necessary  to  deepen  the 
channel.  People  v.  West  Chicag-o  St.  R.  R. 
Co.,  115  111.  App.  172.  City  is  not  estopped 
by  consent  to  construction  ot  tunnel  to  com- 
pel its  abatement  when  it  interferes  with 
navigation.  Id.  Company's  tunnel  is  no 
less  an  obstruction  to  navigation  because 
there  are  other  tunnels  below  it  which  are 
also  obstructions,  but  mandamus  to  compel 
its  removal  will  not  be  executed  until  the 
others    have    been    removed.     Id. 

36.  Pharr  v.  Morgan's  U  &  T.  R.  &  S.  S. 
Co.    [La.]   38  So.  943. 

37.  Evidence  held  to  sustain  finding  that 
this  duty  was  not  violated.  Rogers  Sand 
Co.  V.  Pittsburg,  etc.,  R.  Co.  [C.  C.  A.]  139  F.  7. 

38.  Where  obstruction  was  such  that 
barges  could  pass  but  steamboats  could  not, 
held  that  company  was  liable  for  the  cost 
of  an  extra  steamboat  rendered  necessary 
to  enable  plaintiff  to  transport  cane  from 
his  plantation  to  his  refinery.  Pharr  v. 
Morgan's  L.  &  T.  R.  &  S.  S.  Co.  .  [La.]  38 
So.  943.  Bamages  claimed  for  delay  in  oper- 
ating refinery  held  too  remote  aHd  uncer- 
tain.    Id. 

39.  Where  usual  channel  was  closed  by 
breaking  of  bridge,  and  company  drove  pil- 
ing across  the  other  channel  for  purpose  of 
repairing  bridge  and  facilitating  traffic. 
Pharr  v.  Morgan's  L.  &  T.  R.  &  S.  S.  Co. 
[La.]    38   So.   943. 

40.  Code  1896,  c.  84,  granting  to  owners 
of  lands  fronting  on  bays  the  right  to  plant 
and  gather  oysters  for  a  distance  of  600 
yards  from  shore.  Cain  v.  Simonson  [Ala.] 
39    So.   571. 

41.  Code  1896,  c.  84  gives  owners  of  land 
fronting  on  a  bay  the  right  to  plant  oy- 
sters to  a  distance  of  600  yards  from  the 
shore.     Complainant    owned    land    on    each 


side  of  a  narrow  mouth  of  a  bay,  and  main- 
tained oyster  bed  in  such  mouth  less  than 
1200  yards  wide.  Held,  that  defendant,  who 
owned  land  fronting  on  the  bay  at  a  dis- 
tance from  its  mouth,  would  be  restrained 
from  sailing  out  of  the  bay  over  such  oy- 
ster bed  to  its  irreparable  damage,  and 
would  be  required  to  use  a  channel  through 
the  mouth  of  the  bay  marked  out  and 
agreed  upon  by  the  parties.  Cain  v.  Simon- 
son  [Ala.]   39  So.  B71. 

Note:  At  common  law  the  public  right  of 
navigation  to  high-water  mark  was  para- 
mount to  all  other  rights  In  navigable 
waters  (Williams  v.  Wilcox,  8  Ad.  &  El. 
318;  Atty.  Gen.  v.  Woods,  108  Mass.  436,  11 
Am.  Rep.  380),  and  redress  for  damage  to 
fisheries  caused  by  navigators  was  restrict- 
ed to  cases  of  negligence  or  willfulness 
(Colchester  v.  Brook,  7  Q.  B.  339).  But  the 
power  of  the  legislature  to  limit  channels 
or  otherwise  regulate  navigation  is  unques- 
tioned. Flanagan  v.  Philadelphia,  42  Pa. 
219,  and  cases  there  cited.  It  would  seem 
therefore  not  unreasonable  to  imply  in  the 
plaintiff  a  right  to  prevent  unnecessary  navi- 
gation which  was  injurious  to  the  fishery 
privileges  conferred  by  the  Alabama  stat- 
ute.— From  6   Columbia  L.   R.   282. 

42.  See  4  C.  L.   760. 

43.  Construction  of  railroad  across 
mouth  of  cove  held  not  to  materially  im- 
pair right  of  access,  in  view  of  the  situation 
and  limited  extent  of  the  cove  and  the  shal- 
lovness  of  its  waters  and  plaintiff  held  only 
entitled  to  nominal  damages.  Richards  v. 
New  York,  etc.,  R.  Co.,  77  Conn.  501,  60  A. 
295. 

44.  Town  owning  fee  of  strip  on  which 
owner  of  upland  has  erected  dock  will  not 
be  enjoined  from  removing  it.  Coudert  v. 
Underbill,  107  App.  Div.  335,  95  N.  T.  S. 
134. 

45.  See  4  C.  L.  762. 
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the  river  on  opposite  sides  of  the  cove  would  embrace  such  frontage  are  confined  to 
the  cove.*'  A  city  has  only  such  right  to  build  wharves  as  is  granted  to  it  by  its 
charter/'  and  the  grant  to  it  of  such  a  right  does  not  authorize  it  to  interfere  with 
or  destroy  vested  rights  previously  granted  by  it  to  others.*^ 

§  3.  Regulation  and  control.^^ — Congress  has  power  to  pass  laws  for  the  navi- 
gation of  public  waters  and  to  prevent  any  and  all  obstructions  therein.'"  Until 
it  acts,  however,  the  states  have  plenary  powers  of  control  over  navigable  waters 
lying  wholly  within  their  boundaries,  and  hence  may  authorize  the  erection  of 
bridges'^  or  dams,°^  or  the  alteration  of  the  course  of  streams.'^  The  expenditure 
of  money  by  the  Federal  government  for  the  improvement  of  such  waters  does  not 
evidence  an  intent  on  its  part  to  exclude  the  state  from  all  control  over  them.'* 

The  right  to  build  and  maintain  a  railroad  bridge  necessarily  carries  with  it 
the  right  to  construct  and  repair  it  when  necessary''  and  to  construct  and  main- 
tain for  a  reasonable  time  such  temporary  structures  in  the  stream  as  may  be  neces- 
sary to  prevent  the  interruption  of  traffic.'"  The  Federal  statutes  prohibiting  the 
construction  of  bridges  or  the  creation  of  obstructions  in  navigable  waters  without 
the  consent  of  congress  are  not  applicable  to  the  rebuilding  of  a  bridge  lawfully 
in  existence  when  they  were  passed."  The  provision  of  a  state  constitution  that  all 
navigable  waters  shall  forever  remain  public  highways  does  not  prevent  the  legisla- 
ture from  authorizing  a  dam  across  such  a  stream  for  drainage  purposes."  The 
Federal  statutes  require  any  one  desiring  to  build  wharves,  bridges,  and  the  like  in 
navigable  waters,  or  to  change  the  course  of  navigable  streams,  to  obtain  a  permit 
from  the  secrietary  of  war.'*    The  secretary  has,  however,  no  authority  to  order  and 


46.  See,  also,  Wharves,  4  C.  Ii.  1862. 
Kichards  v.  New  York,  etc.,  R.  Co.,  77  Conn. 
501,    60   A.   295. 

47.  "Vellejo  Ferry  Co.  v.  VaUejo,  146  Cal. 
392,    80   P.   514. 

48.  Construction  of  wharf  In  such  a  man- 
ner as  to  render  navigation  of  ferry,  operat- 
ing under  franchise  previously  granted  by 
the  city,  dangerous,  unless  company  should 
spend  large  sums  in  changing  its  slip,  will 
be  enjoined.  Vallejo  Ferry  Co.  v.  Vallejo, 
146  Cal.  392,   80  P.  514. 

4».     See  4  C.  L.  760. 

50.  United  States  v.  Wishkah  Boom  Co. 
[C.  C.  A.]  136  F.  42.  Act  Cong.  Sept.  19, 
1890,  c.  907  (26  St.  454),  prohibiting  the 
maintenance  of  obstructions  to  navigation 
in  navigable  streams.  Is  not  inconsistent 
with  Act  March  3,  1899,  c.  425  (30  St.  1151), 
prohibiting  the  erection  of  such  obstructions 
and  hence  is  not  repealed  thereby.  Id. 
Hence  the  passage  of  the  latter  act  does  not 
prohibit  the  bringing  of  a  suit  under  the 
former  one,  particularly  where  the  cause  of 
action  accrued  prior  to  its  passage  since  the 
repealing  clause  of  the  act  of  1899  (§  20) 
provides  that  previously  accrued  rights  of 
action  shall  not  be  affected  thereby.  Id. 
Bill  alleging  that  defendant  maintained  and 
continues  to  maintain  an  obstruction  to 
navigation  in  the  navigable  waters  of  said 
river  held  not  open  to  the  objection  that  it 
fails  to  allege  facts  showing  that  the  cause 
of  action  accrued  prior  to  the  passage  of 
the  act  of  1899,  where  evidence  as  to  the 
dates  of  construction  of  booms  complained 
of  and  the-  period  of  their  maintenance  was 
admitted    without    objection.     Id. 

51.  The  states  have  unlimited  authority 
to    authorize    the    erection    of    bridges    over 


navigable  streams,  subject  only  to  the  para- 
mount authority  of  the  Federal  government. 
Pharr  v.  Morgan's  L.  &  T.  R.  &  S.  S.  Co. 
[La.]  38  So.  943.  Railroad  bridge  built  un- 
der authority  given  by  state  prior  to  Federal 
legislation  on  the  subject  is  a  lawful  struc- 
ture. Rogers  Sand  Co.  v.  Pittsburgh,  etc., 
R.  Co.  tC  C.  A,]   139  F.  7. 

52.  In  the  absence  of  legislation  by  con- 
gress a  state  has  power  to  improve  its 
lands  and  promote  the  general  welfare  by 
authorizing  a  dam  to  be  built  across  its  in- 
terior streams,  though  they  were  previous- 
ly navigable  to  the  sea  by  vessels  engaged 
in  the  coastwise  trade.  Manigault  v. 
Springs,  26  S.  Ct.  127. 

53.  If  Act  March  3,  1899,  c.  425,  §  10,  30 
St.  1151,  authorizing  secretary  of  war  to  is- 
sue permits  to  alter  course  of  navigable 
streams  is  invalid,  state  of  Illinois  had 
power  to  authorize  drainage  district  to 
change  direction  of  Chicago  river  and  in- 
troduce current  therein.  Corrigan  Transit 
Co.  v.  Sanitary  Dist.  [C.  C.  A.]  137  F.  851. 
If  valid,  district  having  obtained  permit  is 
not  lialjle  for  resulting  damages.  Id.  If 
that  portion  of  the  section  is  invalid,  the 
prohibitory  part  is  also  invalid,  and  cannot 
be  regarded  as  a  talcing  control  of  the 
river  by  congress.     Id. 

54.  River  wholly  within  a  state.  Corri- 
gan Transit  Co.  v.  Sanitary  Dist.  [C.  C.  A.] 
137  F.   851. 

55.  56.  Rogers  Sand  Co.  v.  Pittsburgh, 
etc.,  R.   Co.    [C.  C.  A.]    139   F.   7. 

57.  Act  March  3,  1899,  c.  425,  §§  7,  10  (30 
St.  1150,  1151).  Rogers  Sand  Co.  v.  Pitts- 
burgh, etc.,  R.  Co.  [C.  C.  A.]  139  F.  7. 

."iS.  Is  a  proper  exercise  of  the  police 
power.     Manigault  v.   Springs,   26   S.   Ct.   127. 
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compel  the  commissioners  of  a  county  to  remove  an  established  bridge  over  a  navi- 
gable river  wholly  within  the  limits  of  the  state,  and  rebuild  it  in  such  a  manner 
as  to  change  the  course  of  the  river  by  straightening  the  same  at  the  point  in  ques- 
tion/" nor  can  he  require  them  to  tear  down  such  bridge  upon  the  ground  that  it 
is  an  unreasonable  obstruction  to  the  free  navigation  of  such  river  without  tender- 
ing compensation  therefor."^  The  Federal  statute  authorizing  the  secretary  of  war 
in  his  discretion  to  remove  obstructions  from  navigable  waters  of  the  United  States 
does  not  invest  him  with  exclusive  jurisdiction  over  such  matters,  or  prevent  the 
removal  of  such  obstructions  by  the  local  authorities  if  he  fails  or  declines  to  act."^ 

The  right  of  a  municipality  to  condemn  private  property  for  the  purpose  of 
enlarging  or  creating  a  harbor  on  navigable  water  depends  upon  the  statutes  of  the 
Various  states.^^  The  impairment  of  navigation  and  the  interruption  of  access 
to  lands  by  the  erection  of  a  dam  under  a  statute  enacted  in  the  exercise  of  the 
police  power  for  the  purpose  of  draining  lowlands  is  not  such  a  taking  as  to  require 
the  payment  of  compensation  in  order  to  afford  due  process  of  law."* 

§  4.  Remedies  for  injuries  relating  to.^^ — It  is  not  necessary  in  order  to  justi- 
fy the  interference  of  the  United  States  to  prevent  the  obstruction  of  navigable 
water  within  a  state  that  the  commerce  thereon  actually  extends  to  or  affects  other 
states.'"'  Thus  the  Federal  courts  may  enjoin  the  erection  and  maintenance  of  a 
boom  in  a  navigable  stream  without  a  showing  that"  it  is  actually  used  for  interstate 
commerce,"^  and  have  jurisdiction  to  determine  whether  a  boom  is  constructed  and 
maintained  in  a  navigable  stream  in  compliance  with  a  state  law  authorizing  its 
construction  in  such  a  manner  as  not  to  interfere  with  navigation,  when  such  law 
is  relied  on  as  a  justification  for  its  creation  and  continuance."*' 

A  person  has  no  right  to  remove  obstructions  placed  in  a  navigable  stream  by 
another  on  his  own  land  unless  they  interfere  with  his  rights  of  navigation.''' 


59.  Act  March  3.  1899.  c.  425,  §  10  (30 
St.  at  L,.  1151,  6  Fed.  St.  Ann.  813).  Act  does 
not  operate  to  prevent  removal  of  obstruc- 
tions without  such  consent.  People  v.  West 
Chicago  St.  R.  Co..  115  111.  App.  172.  Pro- 
vision in  permit  authorizing  sanitary  dis- 
trict to  change  the  course  of  the  Chicago 
river  that  the  district  shall  "assume  all  re- 
sponsibility for  damages"  by  reason  of  an 
introduction  of  a  current  in  the  river  mere- 
ly obligates  it  to  save  the  government 
harmless  in  such  cases,  and  is  not  an  un- 
dertaking to  pay  damages  to  outsiders  for 
which  they  would  otherwise  have  no  cause 
of  action,  and  it  is  not  liable  for  damages 
or  delay  to  shipping  caused  by  the  intro- 
duction of  such  a  current.  Corrigan  Tran- 
sit Co.  v.  Sanitary  Dist.  [C.  C.  A.]  137  F. 
851.  District  could  not  be  held  liable  on 
account  of  rate  of  current  on  day  when  in- 
jury occurred  when  there  was  no  averment 
in  regard  to  such  rate  in  the  libel.  Id. 
Grant  held  not  conditioned  on  keeping  the 
flowage  within  a  certain  maximum,  or  at 
a  certain  rate.  Id.  Only  reference  to  rate 
of  flowage  is  in  preamble,  which  cannot  be 
resorted  to  since  grant  is  unambiguous. 
Id.  In  any  event  the  only  reference  to 
rate  therein  is  in  a  recital  of  district's  pur- 
pose in  asking  an  earlier  grant  of  permis- 
sion to  correct  and  regulate  the  cross  sec- 
tion of  the  river,  and  it  thereby  neither 
bound  itself  to  do  the  work  nor  guarantied 
the  resulting  rate  nor  covenanted  to  remove 
abutments  and  piers  of  bridges  which  it 
had  no  right  to   touch.     Id.     Even  where  it 


"was  at  liberty  to  correct  the  cross-section 
for  the  purpose  of  seaaring  a  certain  maxi- 
mum velocity,  it  did  not  undertake  to  se- 
cure the  specified  limit  when  a  large  part 
of  the  cross-section  was  taken  up  by  a 
barge.     Id. 

60.  Thereby  throwing  channel  50  feet  to 
the  east.  State  v.  Ashtabula  County  Com'rs, 
7  Ohio  C.  C.    (N.  S.)   469. 

61.  State  V.  Ashtabula  County  Com'rs,  7 
Ohio  C.   C.    (N.   S.)    469. 

63.  Act  Cong.  March  3.  1899,  c.  425,  §  19 
(30  St.  ,1154)  clothes  him  with  discretionary 
power  only,  which  he  may  exercise  or  not. 
Hagan  v.   Richmond   [Va.]    52  S.  B.   385. 

63.  A  grant  to  a  city  of  the  riglit  to  con- 
demn private  property  for  the  improvement 
of  watercourses  does  not  authorize  such 
condemnation  for  the  purpose  of  enlarging 
or  creating  a  harbor  upon  navigable  water. 
Pub.  Acts  1899,  Act  No.  136,  c.  25,  §  1,  p.  191, 
confers  no  such  right.  City  of  South  Haven 
V.  Van  Buren  Probate  Judge  [Mich.]  12  Det. 
Leg.  N.  71.  103  N.  W.  521.  Pub.  Acts  1899 
(Act  No.  136,  c.  25,  §  1,  p.  191),  and  Comp.  Laws 
1897,  §  3143,  authorizing  certain  cities  to 
construct  wharves,  etc.,  and  to  condemn 
land  for  that  purpose,  does  not  authorize 
the  condemnation  of  land  for  the  purpose  of 
enlarging  or  creating  a  harbor  upon  navi- 
gable water.     Id. 

64.  Manigault  v.  Springs,   26  S.  Ct.  127. 

65.  See  4  C.  L.   764. 

66.  67.  United  States  v.  Wishkah  Boom 
Co.   [C.  C.  A.]   136  F.  42. 

68.     Whether   boom   Interferes   with    navi- 
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The  impairment  of  navigation  being  a  matter  of  public  and  not  of  private 
detriment,  a  private  individual  cannot  recover  damages  therefor"  or  enjoin  the 
same  unless  he  is  specially  injured  thereby."  A  mandatory  injunction,  pending 
suit,  requiring  the  removal  of  logs  which  defendant  has  floated  onto  plaintiff's  land 
and  left  there  is  proper  where  defendant  has  no  conceivable  right  to  do  so  in  any 
view  of  the  case.''^  A  taxpayer  may  enjoin  county  commissioners  from  carrying 
out  an  order  of  the  secretary  of  war,  directing  the  reconstruction  of  a  bridge  which 
is  wholly  within  the  county  and  was  constructed  -before  congress  attempted  to  con- 
fer authority  on  the  secretary.'^ 

The  usual  rules  of  pleading  apply  to  actions  for  damages^*  and  suits  for  in- 
junctions. The  obstruction  being  prima  facie  a  public  nuisance,  defendant,  in  an 
action  for  damages  therefor,  must  plead  any  authority  on  which  he  relies  for  main- 
taining such  obstruction"  .and  facts  showing  that  the  obstruction  was  within  such 
authority. '* 


gation  within  meaning  of  Hill's  Ann.  Codes 
&  St.  Wash.  §  1592.  United  States  v.  Wish- 
kah  Boom  Co.   [C.  C.  A.]   136  F.  42. 

69.  Boom  erected  in  stream  by  one  own- 
ing both  banks.  "Winsor  v.  Hanson  [Wash.] 
82   P.    710. 

70.  Is  a  matter  of  public  and  not  of  pri- 
vate detriment,  and  a  riparian  owner  can- 
not recover  damages  therefor.  Richards  v. 
New  York,  etc.,  R.  Co.,  77  Conn.  501,  60  A. 
295. 

71.  As  in  the  case  of  other  public  nuis- 
ances, an  individual  who  suffers  a  special 
or  peculiar  damage  not  common  to  the  pub- 
lic by  reason  of  the  obstruction  of  a  navi- 
gable stream  may  maintain  a  private  ac- 
tion therefor.  Viebahn  v.  Board  of  Com'rs 
[Minn.]  104  N.  W.  1089.  Thus  persons  previ- 
ously engaged  in  operating  a  steamboat  line 
on  a  navigable  river  may  recover  damages 
for  the  unla"wful  construction  and  mainten- 
ance of  a  bridge  of  such  a  character  as  to 
prevent  the  passage  of  their  boats.  Bridge 
constructed  by  county  without  authority  of 
law  and  in  contravention  of  the  Federal 
statutes.     Id. 

XOTE.  Obstraction  of  steamboat  traffic 
OS  special  injuryt  The  complainant  owned 
and  used  a  steamboat  for  the  sole  purpose 
of  navigating  a  particular  creek.  He  had 
entered  into  a  traffic  contract  with  another 
common  carrier  and  had  built  up  a  good 
business.  The  county  commissioners  erect- 
ed a  bridge  across  the  creek,  which  so  ob- 
structed it  that  complainant's  boat  could 
not  pass.  In  a  suit  to  abate  the  obstruc- 
tion, held,  that  equity  could  not  interfere. 
Thomas   v.   Wade    [Fla.]    37   So.    743. 

A  private  person  cannot  maintain  a  suit 
to  enjoin  or  abate  a  public  nuisance  un- 
less he  shows  some  injury  peculiar  and  spe- 
cial to  himself.  Cooley  on  Torts,  46;  Clark 
v.  Chicago  &  N.  W.  R.  Co..  70  Wis.  593,  36  N. 
W  326  5  Am.  St.  Rep.  187;  Jarvis  v.  Santa 
Clara  R.  Co.,  52  Cal.  438.  By  the  great 
weight  of  authority  it  is  considered  that 
the  right  of  navigation  being  a  public  right, 
any  obstruction  thereof  affects  all  equally 
and  cannot  be  abated  at  the  suit  of  an  in- 
dividual. Gould  on  V/aters,  §  172;  Swanson 
V.  Mississippi  River  Boom  Co.,  42  Minn.  532; 
Steamboat  Co.  v.  Railroad  Co.,  30  S.  C.  539, 
14  Am.  St.  Rep.  923,  4  L.  R.  A.  209  and  note; 
Lownsdale   v.    Gray's   Harbor   Boom   Co.,    117 


F.  983.  On  the  other  hand  it  has  been  held 
that  the  owner  of  a  boat  used  along  a  defi- 
nite route,  the  passage  of  which  is  obstruct- 
ed, sulfers  a  special  injury,  it  being  imma- 
terial whether  or  not  others  own  boats  en- 
gaged in  the  same  business.  Farmers'  Co- 
operative Mfg.  Co.  V.  Albemarle  &  R.  R.  Co., 
117  N.  C.  579,  23  S.  B.  43,  53  Am.  St.  Rep. 
606,  29  L.  R.  A.  700;  Bnos  v.  Hamilton,  27 
Wis.  256  (distinguished  in  Clark  v.  Chicago 
&  N.  W.  R.  Co.,  70  Wis.  593,  36  N.  W.  326,  5 
Am.  St.  Rep.  187).  See,  also.  Stetson  v.  Fax- 
on, 19  Pick.  [Mass.]  147,  31  Am,  Dec.  123. 
Such  cases  are  to  be  distinguished  from 
those  wherein  there  is  an  interference  with 
complainant's  right  of  access  to  his  land. 
Glover  v.  Powell,  10  N.  J.  Eq.  211;  Whitehead 
V.  Jessup,  53  F.  707.  The  general  rule  is 
followed  in  the  present  case. — 3  Mich.  L.  R. 
485. 

72.  White  v.  Codd  [Wash.]  80  P.  836. 

73.  State  V.  Ashtabula  County  Com'rs,  7 
Ohio  C.  C.    (N.  S.)   469. 

74.  Any  defect  in  petition  for  damages 
for  obstructing  navigable  stream  by  means 
of  boom  held  cured  by  answer  denying  that 
it  was  defendant's  duty  to  keep  channel 
open  or  to  pass  plaintiff's  logs  as  soon  as 
possible,  and  affirmatively  alleging  that  he 
was  only  required  to  use  reasonable  dili- 
gence which  he  has  done.  Simpson  v.  Kel- 
ley  [Ky.]  90  S.  W.  241.  Whether  defendant 
was  required  to.  let  logs  through  at  once, 
or  only  to  use  reasonable  diligence,  is  a 
question  of  law,  and  hence  he  was  not  en- 
titled to  judgment  on  the  pleadings  for  want 
of  a  reply  thereto.  Id.  Complaint  held  to 
state  a  cause  of  action  for  recovery  of  dam- 
ages for  Injuries  to  plaintiff's  property  caus- 
ed by  wrongful  acts  of  defendants  in  al- 
lowing logs  to  accumulate  in  river.  Os- 
born  V.  Mississippi  &  Rum  River  Boom  Co. 
[Minn.]   103  N.  W.  879. 

75.  Simpson  v.  Kelley  [Ky.]  90  S.  W. 
241.  Where  the  petition  charges  defendant 
with  obstructing  such  a  stream  by  means 
of  a  boom,  thereby  preventing  plaintiffs 
from  getting  out  their  ties,  defendant  is  not 
entitled  to  judgment  on  the  pleadings  for 
failure  to  reply,  where  he  fails  to  allege 
any  such  authority.  Id.  Rule  is  not  chan- 
ged by  fact  that  he  files  in  the  record  an 
order  of  the  county  court  granting  him  such 
authority.     Id. 
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The  court  will  take  judicial  notice  of  the  navigability  of  tide  waters,  and  of 
large  streams  whose  navigability  is  a  matter  of  common  knowledge/'  and  that  a 
particular  river  is  a  tidal  stream/'  but  with  these  exceptions  the  question  of  navi- 
gability is  one  of  fact  for  the  jury/"  and  the  burden  of  establishing  it  is  on  the 
party  alleging  it.*"'  Under  the  Federal  statute  limiting  the  liability  of  the  owner 
of  a  vessel  lost  without  his  privity  or  knowledge  to  the  extent  of  his  interest  there- 
in, he  cannot  be  held  personally  responsible  for  expense  incurred  by  local  authorities 
in  removing  the  wrecked  vessel  from  their  harbor.'^ 

NE    EXEAT. 

Though  the  writ  is  not  available  in  case  of  mere  debt  by  reason  of  a  prohibi- 
tion against  imprisonment  for  debt,  it  will  issue  to  secure  payment  of  alimony,*^ 
and  may  be  issued  after  application  for  alimony  and  before  allowance  thereof."^ 
Under  its  statutory  power  to  make  such  orders  and  issue  siich  process  as  may  be 
necessary  to  carry  out  the  provisions  of  the  bankruptcy  act,  a  court  of  bankruptcy 
may  issue  a  writ  of  ne  exeat  against  the  bankrupt.'*    . 


NEGLIGENCE. 


;  1.     Definitions    (748). 

§  2.     Acts  or  Omissions  Constituting  Xegli- 
gence  (750). 

A.  Personal  Conduct  in  General   (750). 

B.  Use  of  Property  in  General  (752). 

C.  Use    of    Lands,    Buildings    and    Other 

Structures    (753). 
§  3.     Froxlmate  Cause  (757). 


§  4.  Contributory  Xegligence  (760).  Com- 
parative Negligence  (764).  Last  Clear  Chance 
Doctrine    (765).     Imputed  Negligence    (765). 

§  5.  Actions  (767).  Pleading  (767).  Is- 
sues and  Proof  (769).  Evidence  (770). 
Questions  of  Law  and  F'act  (774).  Instruc- 
tions   (776).     Verdict   and  Findings    (777). 


Scope  of  title. — This  article  treats  generally  of  the  subject  of  negligence,  and 
includes,  for  the  most  part,  only  such  specific  applications  of  the  general  principles 
as  are  not  included  within  the  subject-matter  of  other  topics.'' 

§  1.  Definitions.^^ — To  constitute  actionable  negligence,  there  must  be  a  vio- 
lation of  a  legal  duty  to  exercise  care'^  resulting  in  damage.     The  phrases  "due 


76.  Simpson  v.  Kelley  [Ky.]  90  a.  W.  241. 

77.  MoKinney  v.  Northcutt,  114  Mo.  App. 
146,  S9  S.  W.  351. 

78.  Passaic  river.  McCarter  v.  Hudson 
County  Water  Co.   [N.  J.  Bq.]   61  A.  710. 

79.  80.  MoKinney  v.  Northcutt,  114  Mo. 
App.  146,  89  S.  W.  351. 

81.  Act  Cong.  March  3,  1899,  c.  425,  §  19, 
30  St.  1154,  and  U.  S.  Bev.  St.  §  4283.  Hagan 
V  Biohmond  [Va.]  52  S.  B.  385.  Code  1887, 
§§  2011  (as  amended  by  Acts  1889-90,  p.  624, 
c.  371)  2012-2014,  and  Bichmond  city  ordi- 
nances, c.  77,  §  8,  authorizing  removal  of 
obstructions  at  owner's  expense  are  invalid, 
where  loss  does  not  occur  with  his  privity 
or  knowledge.     Id. 

S3,  83.  Lamar  v.  Lamar,  123  Ga.  827,  51 
q    ^    7  6 ,3 

34!  Affidavit  held  to  warrant  writ.  In  re 
Cohen,  136  F.  999. 

85.  For  other-  applications  of  principles 
see  Animals,  5  C.  L.  113;  Bridges,  5  C.  L.  439; 
Carriers,  5  C.  L.  507;  Corporations,  5  C.  L. 
764;  Counties,  5  C.  L.  857;  Electricity,  5  C.  L. 
1086;  Explosives  and  Inflammables,  5  C.  L. 
1405-  False  Imprisonment,  5  C.  L.  1413;  Fires, 
5  C  L.  1424;  Gas,  5  C.  L.  1584;  Highways  and 
Street's  5  C.  L.  1645;  Independent  Contrac- 
tors 5'  C  L.  1782;  Inns,  Bestaurants  and 
Lodging   Houses,    i   C.   L.    123;    Intoxicating 


Liquors,  4  C.  L.  252;  Landlord  and  Tenant,  4 
C.  L.  389;  Master  and  Servant,  4  C.  L.  533; 
Medicine  and  Surgery,  4  C.  L.  636;  Mines 
and  Minerals,  4  C.  L.  649;  Nuisance,  4  C.  L. 
839;  Party  Walls,  4  C.  L.  927;  Bailroads,  4 
C.  L.  1181;  Shipping  and  Water  Traffic,  4  C. 
L.  1450;  Street  Bailways,  4  C.  L.  1556;  Tele- 
graphs and  Telephones,  4  C.  L.  1657.  Cora- 
pare  also  Torts,  4  C.  L.  1682. 

86.  See   4   C.   L.   764. 

87.  Thaney  v.  A  Friederick  &  Sons  Co.,* 
44  Misc.  134,  89  N.  T.  S.  787.  It  must  ap- 
pear not  only  that  defendant  was  negligent, 
but  that  there  was  a  violation  of  some  duty 
owed  the  person  injured.  Pittsburgh,  etc., 
E.  Co.  v.  Simons  [Ind.  App.]  76  N.  B.  883. 
Some  obligation  or  duty  owed  plaintiff  and 
left  unperformed  by  defendant  must  be 
shown.  Cleveland,  etc.,  B.  Co.  v.  Cline,  111 
111.  App.  416.  The  declaration  must  show  a 
legal  duty  of  the  defendant  to  the  plaintiff, 
the  failure  to  discharge  which  caused  the 
injury.  Hortenstein  v.  Virginia-Carolina  B. 
Co.,  102  Va.  914,  47  S.  B.  996.  In  an  action 
by  an  employe  against  a  foreman — who  was 
plaintiff's  fellow-servant — a  complaint  al- 
leging injury  as  a  result  of  the  manner  in 
which  the  foreman's  orders  were  executed 
did  not  state  a  cause  of  action.  Brabham 
V.   American   Tel.   &  T.   Co.    [S.    C]    50   S    E 
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care,"  "reasonable  care,"  and  "ordinary  care"  are  used  interchangeably^'  to  denote 
that  degree  of  care  which  an  ordinarily  prudent  person  would  use  under  the-  same 
or  similar  circumstances.'"  A  failure  to  exercise  such  care  is  negligence.""  It 
may  consist  either  of  acts  or  omissions."^  The  theory  that  there  are  three  degrees 
of  negligence,  described  by  the  terms  "slight,"  "ordinary,"  and  "gross,"  has  been 
generally  discarded,  the  attempted  distinctions  being  held  impracticable  and  il- 
logical."^  But  where  such  distinctions  are  recognized  by  statutes,  they  must  be 
made  by  the  courts."' 

Willful  or  wanton  negligence"^  is  snch  a  gross  want  of  care  and  regard  for  the 
rights  of  others  as  to  justify  a  presumption  of  willfulness  or  wantonness;"^  oi;  a 


716.  Express  company  unloading  express 
upon  a  truck  in  Union  depot  held  to  owe  no 
duty  to  a  messenger  boy  riding  on  steps 
of  rear  car  on  train  backing  into  station, 
by  permission  of  pilot,  and  hence  not  lia- 
ble for  injuries  caused  by  collision  with 
truck.  United  States  Exp.  Co.  v.  Everest 
[Kan.]  83  P.  817.  No  breach  of  duty  by  con- 
tractor who  failed  to  guard  excavation  on 
private  premises  when  license  to  use  land 
was  not  connected  with  him.  Crimmins  v. 
United  Engineering  &  Contracting  Co.,  96  N. 
T.  S.  1032.  Independent  contractor  for  ma- 
son work  In  a  building  being  constructed 
owed  no  duty  to  an  employe  of  a  contractor 
for  lighting  of  building  to  keep  the  building 
free  from  accumulations  of  brick  and  mor- 
tar, or  to  guard  elevators  in  building.  No 
recovery  where  employe  of  lighting  contrac- 
tor was  last  seen  at  top  of  ladder,  and  was 
found  dead  at  bottom  of  elevator  shaft. 
Thaney  v.  A.  Friederiok  &  Sons  Co.,  44  Misc. 
134,    89   N.    T.    S.    787. 

88.  Raymond  v.  Portland  R.  Co.  [Me.]  62 
A.   602. 

SO.  "Reasonable  care"  is  such  care  as  an 
ordinarily  reasonable  and  prudent  person 
exercises  with  respect  to  his  own  affairs, 
under  like  circumstances.  Raymond  v.  Port- 
land R.  Co.  [Me.]  62  A.  602.  Ordinary  care 
and  diligence  is  that  care  and  diligence 
which  every  prudent  man  takes  under  the 
same  or  similar  circumstances.  Sanders  v. 
Central  of  Georgia  R.  Co.  [Ga.]  51  S.  E.  728. 
What  a  person  of  ordinary  prudence  would 
or  would  not  do  under  the  particular  cir- 
cumstances is  the  true  test  of  negligence. 
Houston  &  T.  C.  R.  Co.  v.  Everett  [Tex. 
Civ.  App.]  86  S.  TV.  17.  Common  or  ordinary 
diligence  is  that  degree  of  diligence  which 
men  generally  use  in  respect  to  their  own 
concerns.  Chicago  Union  Traction  Co.  v. 
Grommes,  110  111.  App.  113.  Ordinary  care 
is  such  as  an  ordinarily  prudent  person  ex- 
ercises upon  any  and  all  occasions;  not  such 
as  such  a  person  usually  exercises.  Chicago 
City  R.  Co.  V.  Sohuler,  111  HI.  App.  470.  An 
instruction  that  "ordinary  is  such  care  as 
persons  of  ordinary  prudence  and  intelli- 
gence exercise  under  the  same  or  similar  cir- 
cumstances" held  inaccurate,  though  not 
fatally  erroneous,  in  omitting  after  the  word 
"intelligence"  the  word  "ordinarily"  or 
"usually"  or  "customarily."  Coppins  v.  Jef- 
ferson   [Wis.]    105    N.    W.    1078. 

90.  Raymond  v.  Portland  R.  Co.  [Me.]  62 
A.  602;  Goldstein  v.  People's  R.  Co.  [Del.] 
60  A.  975;  Jones  v.  American  Warehouse  Co. 
[N  C  ]  51  S.  E.  106;  Wofford  v.  Clifton  Cot- 
ton Mills   [S.  C]   51  S.  E.   918;  Gulf,   etc.,  R. 


Co.  V.  Hays  [Tex.  Civ.  App.]  13  Tex.  Ct.  Rep. 
762,  89  S.  W.  29.  Negligence  is  the  failure 
to  use  the  care  demanded  by  the  situation. 
Kelly  V.  Malott  [C.  C.  A.]  135  P.  74. 

01.  Instruction  on  negligence  held  not 
objectionable  as  excluding  from  considera- 
tion matters  of  omission.  Struble  v.  Bur- 
lington, etc.,  R.  Co.  [Iowa]  103  N.  W.  142. 
A  definition  that  negligence  is  a  failure  to 
exercise  that  degree  of  care  and  diligence 
which  an  ordinarily  prudent  person  would 
exercise  in  his  own  affairs  under  like  cir- 
cumstances is  not  objectionable  as  failing 
to  include  acts  of  commission  as  well  as  of 
omission.  German  Ins.  Co.  v.  Chicago  &  N. 
W.   R.   Co.    [Iowa]   104  N.  W.    361. 

92.  Raymond  v.  Portland  R.  Co.    [Me.]    62 

A.  602.  There  are  degrees  of  care,  but  not 
of  negligence.  "Negligence"  is  a  word  of 
denial;  "care"  is  the  positive  word.  Kel- 
ly  V.    Malott    [C.    C.   A.]    135    P.    74. 

Contra:  Slight  negligence  is  not  incom- 
patible with  ordinary  care,  and  one  who  has 
used  ordinary  care,  though  slightly  negli- 
gent, has  used  the  degree  of  care  required 
by  law.  Harvey  v.  Chicago  &  A.  R.  Co.,  116 
111.  App.  507. 

93.  In  an  action  against  a  corporation 
for  wrongful  death,  under  Rev.  Laws,  c.  171, 
§  2,  negligence  of  defendant  and  gross  negli- 
gence of  its  servant  are  separate  issues  and 
should  be  separately  submitted  to  the  jury. 
Oulighan  v.  Butler  [Mass.]  75  N.  E.  726. 
There  are  degrees  of  care  by  virtue  of  Rev. 
Laws,  c.  Ill,  §  267,  providing  for  recovery 
of  a  fi«e — to  be  paid  an  executor  or  ad- 
ministrator— from  a  railroad  corporation 
when  death  of  a  passenger  is  caused  by  its 
negligence  or  the  unfitness  or  gross  negli- 
gence of  its  agents  or  servants.  Dolphin  v. 
Worcester   Consol.   St.    R.    Co.    [Mass.]    75   N. 

B.  635.  "Gross  negligence"  in  a  case  where 
the  highest  degree  of  care  is  required 
means  gross  failure  to  exercise  that  degree 
of  care.  Id.  A  failure  to  exercise  the  high- 
est degree  of  care  is  slight  negligence.     Id. 

94.  See    4   C.    L.    765. 

95.  "Wantonness  or  willfulness  is  such 
gross  want  of  care  and  regard  for  the 
rights  of  others  as  show  a  disregard  of 
consequences  or  a  willingness  to  inflict 
an  injury,"  held  proper  instruction.  Cleve- 
land, etc.,  R.  Co.  V.  Kicker,  116  III.  App.  428. 
Wanton  or  yvillful  negligence  is  such  a  gross 
want  of  care  and  regard  for  the  rights  of 
others  as  to  Imply  a  disregard  of  conse- 
quences or  willingness  to  inflict  injury. 
Cleveland,  etc.,  R.  Co.  v.  Cline,  111  111.  App. 
416.  It  is  not  wanton  or  willful  negligence 
to  run  a  train  without  a  good  and  sufflcient 
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want  of  ordinary  care  to  avoid  injury  after  discovery  of  the  peril  of  the  person  in- 
jured."* Some  courts  hold  that  "negligence"  and  "willfulness"  are  contradictory 
terms,"'  and  that  the  reckless  or  willful  conduct  of  a  person  sometimes  inaccurately 
called  "gross"  or  "willful"  negligence,"^  which  warrants  a  recovery  by  one  injured 
thereby  without  proof  of  due  care  on  his  part,""  differs  from  ordinary  negligence 
in  kind  as  well  as  in  degree,^  being  essentially  a  willful,  intentional  wrong.^ 

§  2.  Acts  or  omissions  constituting  negligence.  A.  Personal  conduct  in  gen- 
eral.^— The  degree  of  care  required  by  law  is  such  as  an  ordinarily  prudent  person 
would  use  under  the  same  or  similar  circumstances.*  Whether  the  required  degree 
of  care  has  been  exercised  in  a  particular  instance  depends  upon  the  circumstances" 
and  the  danger  to  be  apprehended." 


brake  on  the  last  car  and  without  a  trusty 
and  skillful  brakeman  stationed  on  that 
car,  though  a  statute  is  thereby  violated. 
Id.  Where  the  evidence  does  not  warrant  a 
finding  that  a  motorman  sa'w  a  child  on  the 
track  in  time  to  avoid  an  in.iury  to  it,  nor 
a  finding  that  he  intentionally  ran  the  car 
against  her,  a  charge  of  wanton  negligence 
is  not  sustained-  unless  such  gross  want 
of  care  is  proved  that  Tvanton  or  willful 
conduct  may  be  implied.  Chicago  Union 
Traction  Co.  v.  McGinnis,  .112  111.  App.  177. 
To  show  willful  or  wanton  injury  to  a  per- 
son on  a  railroad  track  it  must  appear  that 
the  engineer  knew  of  his  danger  a.nd  that 
he  would  not  get  out  of  the  way,  and  fail- 
ed to  use  means  available  to  avoid  injur- 
ing him.  McLaughlin  v.  Cliicago,  etc.,  R. 
Co.,    115   111.   App.    262. 

96.  "Willful  negligence,"  which  results  in 
liability  regardless  of  contributory  negli- 
gence of  the  person  injured,  consists  in  a 
want  of  ordinary  care  to  avoid  accident 
after  discovery  of  the  peril  of  the  person 
injured.  Teal  v.  St.  Paul  City  R.  Co.  [Minn.] 
104  N.  W.  945.  If  motorman  saw  child  of 
5  on  platform  of  car,  or  ought  to  have  seen 
him  if  exercising  ordinary  care,  and  could 
have  prevented  an  injury  to  him  but  failed 
to  do  so,  or  if,  knowing  his  danger,  the 
motorman  frightened  him  so  that  he  jump- 
ed or  fell  off,  the  motorman  was  guiity  of 
gross  negligence,  and  defendant  would  be 
liable  for  the  child's  death.  Goldstein  v. 
People's    R.   Co.    [Del.]    60  A.   975. 

07.  Negligence  is  "failure"  to  use  care; 
willfulness  is  positive.  Kelly  v.  Malott  [C. 
C.  A.]   135  F.  74. 

98.  Banks  v.  Braman,  188  Mass.  367,  74 
N.   B.   594. 

99.  Banks  v.  Braman,  188  Mass.  367,  74 
N.  B.  594.     See  post,  §  4. 

1.  Instruction  held  not  to  have  made 
proper  distinction,  so  as  to  give  Jury  a  cor- 
rect idea.  Banks  v.  Braman,  188  Mass.  367, 
74  N.  E,  594.  An  inadvertent  failure  to  use 
due  care  is  mere  negligence;  an  advertent 
or  conscious  failure  to  use  due  care  is  wan- 
tonness or  willfulness.  Tinsley  v.  Western 
Union  Tel.  Co.  [S.  C]  51  S.  B.  913.  Willful 
or  wanton  conduct  exists  only  where  defend- 
ant was  conscious  of  his  conduct  and  knew 
that  resulting  injury  was  probable  and 
nevertheless  recklessly  and  intentionally 
persisted  in  such  conduct.  Montgomery  St. 
R.   V.   Rice    [Ala.]    38   So.    867. 

2.  Banks  v.  Braman,  188  Mass.  367,  74  N. 
B.    594. 

3.  See   4  C.  L.  766. 


4.  Ramsbottom  v.  Atlantic  Coast  Dine  R. 
Co.,    138  N.  C.   38,   50  S.   E.  448. 

5.  What  is  ordinary  care  depends  upon 
the  circumstances.  Illl-nois  Central  R.  Co.  v. 
Keegan,  112  111.  App.  28.  The  facts  and  cir- 
cumstances of  each  case  must  be  consider- 
ed in  determining  whether  ordinary  care  has 
been  used  in  a  given  case,  but  the  law  of 
negligence  does  not  change  with  circum- 
stances. Bartz  V.  Chicago  City  R.  Co.,  116 
111.  App.  554.  A  torpedo  company  which 
fails  to  use  proper  appliances  or  the  skill 
and  care  ordinarily  used  in  shooting  oil 
wells  and  injures  a  well  by  exploding  a 
torpedo  at  the  wrong  point,  is  liable  for  the 
resulting  damage.  Donnan  v.  Pennsylvania 
Torpedo  Co.,  26  Pa.  Super.  Ct.  324.  Evidence 
held  insufficient  to  show  negligence  of  de- 
fendant where  a  car  on  its  private  road  es- 
caped down  a  grade,  running  into  a  car  on 
which  a  person  was  at  work,  causing  his 
death.  Herbstritt  v.  Lackawanna  Lumber 
Co.,  212  Pa.  495,  61  A.  1101.  Driver  of  wagon 
held  negligent  in  making  a  sharp  turn 
whereby  the  tailboard  projected  over  a  walk 
and  crushed  a  boy  against  a  lamp  post. 
Prinz  V.  Lucas  [Pa.]  60  A.  309.  Contractor 
who  had  mortar  bed  in  street  during  build- 
ing operations,  with  city's  permission,  not 
liable  for  injury  to  a  third  person  who  was 
struck  with  a  piece  of  lime  which  flew  from 
hoe  of  contractor's  servant.  White  v.  Royd- 
house,  211  Pa.  13,  60  A.  316.  Supervising 
architects  are  bound  to  use  ordinary  care 
and  diligence  in  supervising  construction. 
Straus  V.  Buehman,  96  App.  Div.  270  89  N 
Y.  S.  226.  The  fact  that  a  building  was 
partially  constructed  when  supervising 
architects  were  employed  did  not  relieve 
them  from  duty  of  ordinary  care  in  inspect- 
ing work  already  done.  Id.  Where  archi- 
tects allowed  beams  in  partially  construct- 
ed building  to  rest  on  stud  partition  in  vio- 
lation of  an  express  statute,  they  were 
negligent,  though  the  beams  had  been  plac- 
ed there  between  two  inspections  made  by 
the  architects,  and  other  work  concealed 
the  defect.  Id.  Where  the  city  contracted 
with  plaintiffs  to  dig  a  trench  and  place 
water  mains  therein,  and  subsequently  con- 
tracted with  others  for  another  part  of  the 
work  of  putting  in  a  water  and  sewer  sys- 
tem, the  latter  contractor  finished  a  trench 
and  water  .from  it  percolated  into  plain- 
tiffs' trench,  causing  damage.  Held,  city 
was  not  negligent  in  letting  second  contract 
Kelly  V.  New  York,  94  N.  Y.  S.  872.  Held 
further,  that  under  plaintiffs'  contract,  they 
were  themselves  bound  to  take  care  of  sur- 
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Violation  of  a  public  safety  regulation  or  a  positive  duty  imposed  by  law  is 
prima  facie  evidence  of  negligence/  and  is  sometimes  held  negligence  per  se.* 

Livery  stable  keepers  who  let  horses  and  carriages  for  hire  are  not  common 
carriers  but  owe  to  patrons  only  the  duty  of  ordinary  care  for  their  safety." 

Act  of  God. — Nothing  less  than  a  fortuitous  gathering  of  circumstances  which 
could  not  have  been  foreseen  or  overcome  by  the  exercise  of  reasonable  prudence, 
care  and  diligence  constitutes  an  act  of  God  which  will  excuse  the  discharge  of 
a  legal  duty.^°    A  pure  accident,  without  negligence,  is  not  actionable.^' 

Joint  and  several  liability}" — Where  negligent  conduct  of  several  persons 
at  the  same  time  and  place  combine  and  concur  to  produce  a  single  injury,  such 
persons  are  jointly  and  severally  liable,  though  their  combined  acts  or  omissions 
were  not  preconcerted."'^ 


face  water.  Id.  Again,  the  second  con- 
tractor Tvas  an  independent  contractor  for 
whose  acts   the  city  was  not  liable.     Id. 

6.  MacPeat  v.  Philadelphia,  etc.,  R.  Co. 
[Del.]  62  A.  898.  One  cannot  be  lawful- 
ly held  guilty  of  negligence  by  reason  of  an 
act  or  omission  which  would  not  lead  an 
ordinarily  prudent,  observant  man,  giving 
the  matter  thought,  <o  apprehend  danger 
from  it.  Cowett  v.  American  Woolen  Co. 
[Me.]  60  A.  703.  Where  wire  rope  used  on 
hoisting  apparatu^■  slipped  from  its  socket, 
Injuring  plaintiff,  there  was  no  liability 
where  it  appeared  that  such  an  accident  had 
never  before  occurred,  and  "was  not  reason- 
ably to  be  anticipated.  McMullen  v.  New 
York,  104  App.  Div.  337,  93  N.  T.  S.  772. 
Railroad  company  could  not  be  held  negli- 
gent in  construction  of  fence  along  its  prop- 
erty which  abutted  on  a  street  where  a 
crowd  of  trespassers  on  its  property  pushed 
against  it  causing  it  to  fall  on  a  passer- 
by. Grogan  v.  Pennsylvania  R.  Co.  [Pa.] 
62  A.  924.  Defendant  not  liable  where  chil- 
dren climbed  into  wagon  used  to  haul  stone 
and  one  was  injured,  wagon  being  in  charge 
of  skillful  and  prudent  driver,  the  driver's 
invitation  to  the  children  being  unauthorized, 
and  the  wagon  not  being  so  dangerous  or 
attractive  to  children  as  to  render  defend- 
ant liable  on  that  ground.  Foster-Herbert 
Cut  Stone  Co.  v.  Pugh   [Tenn.]    91  S.  W.   199. 

7.  Violation  of  ordinance  requiring  fend- 
ers on  street  cars  is  prima  facie  evidence  of 
negligence.  Chicago  City  R.  Co.  v.  O'Don- 
nell,  114  111.  App.  359.  Violation  of  a  valid 
city  ordinance  requiring  electric  wires  to 
be  properly  Insulated  and  overhead  con- 
ductors to  be  properly  guarded  is  prima 
facie  evidence  of  negligence.  Common- 
wealth Elec.  Co.  V.  Rose,  214  111.  545,  73  N. 
B.  780.  Proof  that  a  train  was  running  at 
an  excessive  and  unlawful  rate  of  speed 
raises  only  a  prima  facie,  rebuttable  pre- 
sumption of  negligence.  Chicago  &  N.  W. 
R.  Co.  V.  Jamieson,  112  111.  App.  69.  In  an 
action  for  death  of  a  person  standing  on 
the  sidewalk  caused  by  the  falling  of  a 
stone  sill  from  a  building  in  course  of  con- 
struction, an  ordinance  requiring  sheds  to 
be  built  over  the  walks  where  buildings  are 
being  erected  was  properly  admitted  in  evi- 
dence, the  jury  being  instructed  that  failure 
to  have  such  a  shed,  would  not  be  negli- 
gence unless  a  reasonably  prudent  man 
would  have  had  one  under  the  circumstances. 
Riegert  v.  Thackery,  212  Pa.  86,  61  A.  614. 
ilsgulations    concerning    "traction    engines" 


do  not  apply  to  steam  rollers  used  in  mak- 
ing public  improvements.  No  liability  for 
failure  to  warn.  City  of  New  Albany  v. 
Stier,  34  Ind.  App.  615,  72  N.  E.  275.  A  vio- 
lation of  the  statute  requiring  elevator 
shafts  or  openings  in  buildings  in  course  of 
construction  to  be  guarded  is  not  conclu- 
sive evidence  of  negligence;  the  question  is 
for  the  jury.  Klernan  v.  Eidlitz,  109  ~Aj>x>. 
Div.   726,  96  N.  T.  S.  387. 

8.  Violation  of  a  duty  created  by  statute 
may  be .  negligence  per  se.  Huey  Co.  v. 
Johnston,  164  Ind.  489,  73  N.  E.  996.  Run- 
ning a  train  through  a  city  at  a  rate  of 
speed  prohibited  by  ordinance  is  negligence 
per  se.  Schmidt  v.  Missouri  Pac.  R.  Co. 
[Mo.]  90  S.  W.  136.  Violation  of  ordinance 
regulating  speed  of  trains  is  negligence 
per  se.  MacPeat  v.  Philadelphia,  etc.,  R. 
Co.  [Del.]  62  A.  898.  Pailure  to  sound  bell 
or  whistle  while  approaching  a  public  cross- 
ing, as  required  by  Burns'  Ann.  St.  1901,  § 
5307,  is  negligence  per  se.  Greena^waldt  v. 
Lake  Shore,  etc.,  R.  Co.  [Ind.]  73  V.  E.  910. 
Pailure  of  electric  company  to  protect  an 
overhead  conductor  which  carries  a  cur- 
rent of  electricity  dangerous  to  human  life, 
thereby  violating  an  ordinance,  is  negligence 
as  to  the  employe  of  another  company  re- 
quired to  work  near  such  unprotected  wire. 
Commonwealth  Elec.  Co.  v.  Rose,  114  111. 
App.  181.  See,  also,  Master  and  Servant,  4 
C.    L.    533. 

9.  Defendant  not  liable  for  injuries  re- 
sulting from  accident  caused  by  defective 
neck  yoke  unless  the  defect  "was  discover- 
able by  the  use  of  ordinary  care  under  the 
circumstances.  Stanley  v.  Sttele,  77  Conn. 
688,  60  A.   640. 

10.  Gulf,  etc.,  R.  Co.  V.  Boyce  [Tex.  Civ. 
App.]  13  Tex.  Ct.  Rep.  153,  87  S.  W.  395. 
Rain  which  overflo'wed  roadbed  and  wash- 
ed out  part  of  an  embankment  could  not 
be  considered  an  act  of  God  excusing  the 
want  of  a  sufficient  drainage  system  un- 
less the  company  could  not  have  anticipated 
such  a  storm  and  such  consequences  by  the 
exercise  of  ordinary  care  and  prudence.  Id. 
That  a  stream  or  body  of  water  may  consti- 
tute an  extraordinary  flood  it  is  not  neces- 
sary that  it  should  be  the  greatest  flood 
within  memory;  comparison  with  the  usual 
volume  of  floods  ordinarily  occurring  is  the 
test.  Siegfried  v.  South  Bethlehem  Bor- 
ough,   27    Pa.    Super.    Ct.    456. 

n.  Macr'eat  v.  Philadelphia,  etc.,  R.  Co. 
[Del.]  62  A.  898. 

12.     See  2  C.  D.  997;  also  Torts,  4  C.  D.  1682. 
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(§  2)  B.  Use  of  p'operty  in  general.^* — One  must  so  use  his  own  property 
as  not  to  cause  unnecessary  injury  to  others.^^ 

Dangerous  machinery  and  substances.  Liability  of  manufacturers'.'^'' — One  who 
makes,  bottles,  and  sells  to  the  retail  trade,  to  be  again  sold  to  the  general  public, 
a  beverage  represented  as  refreshing  and  harmless,  is  liable  to  a  consumer  for  in- 
juries caused  by  foreign  substances  introduced  into  the  beverage  by  the  maker,  though 
there  is  no  privity  of  relationship  between  the  consumer  and  the  manufacturer.^' 
A  contractor  who  places  an  elevator  in  a  building  is  not  liable  for  injuries  caused 
by  defects  in  it,  unless  the  contractor  had  actual  notice  of  such  defects.^*     The 


13.  Chicago  &  "W.  I.  R.  Co.  v.  Marshall 
[Ind.  App.]  75  N.  B.  973;  Siegel,  Cooper  &  Co. 
V.  Trcka,  115  111.  App.  56;  pemarest  v.  Forty- 
Second  St.,  etc.,  R.  Co.,  104  App.  Div.  503,  93 
N.  Y.  S.  663:  Galveston,  etc.,  R.  Co.  v.  Voll- 
rath  [Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  777,  89 
S.  W.  279.  In  an  action  against  several  de- 
fendants for  burning  grass,  plaintiff  could 
recover  against  any  one  against  whom  he 
proved  negligence.  Dunn  v.  Newberry  [Tex. 
Civ.  App.]  86  S.  W.  626.  "Where  the  negli- 
gence of  two  or  more  persons,  acting  inde- 
pendently, concurrently  results  in  injury  to 
a  third,  the  latter  may  maintain  an  action 
for  the  entire  loss  or  damage  against  any 
one  or  all  the  negligent  parties.  Where 
poorly  insulated  feed  wire  of  a  traction  com- 
pany came  in  contact  with  an  iron  spike  in 
a  telephone  pole,  and  the  spike  and  a  guy 
wire  were  charged',  whereby  a.n  employe  of 
a  third  company,  using  the  telephone  pole, 
was  injured,  the  traction  and  telephone 
companies  were  both  liable.  Draves  v.  City 
&  Suburban  Tel.  Ass'n,  132  P.  387.  Where 
two  railway  companies  used  the  tracks  of  a 
third,  under  whose  orders  they  ran  their 
trains,  and  negligence  of  the  two  companies, 
together  with  negligence  of  the  third  in  giv- 
ing orders  was  alleged  to  have  caused  a  col- 
lision of  two  trains,  the  three  companies 
would  he  jointly  and  severally  liable  for  the 
injury  resulting  if  the  alleged  negligence  of 
each  was  established.  Chicago  &  W.  I.  R. 
Co.  v.  Marshall  [Ind.  App.]  75  N.  E.  973. 
Owner  of  powder  magazine  which  blew  up 
while  repairs  were  being  made,  and  owner 
of  explosives  which  had  not  been  moved 
away  far  enough  pending  the  repairs,  held 
jointly  and  severally  liable  for  explosion  of 
all  the  explosives  resulting  in  death  of  plain- 
tiff's intestate.  Oulighan  v.  Butler  [Mass.] 
75  N.  E.  726.  In  an  action  for  wrongful 
death  for  negligence  of  a  corporation  or 
gross  negligence  of  its  servant,  under  Rev. 
Laws,  c,  171,  §  2,  joint  tort  feasors  may  be 
joined  in  one  suit,  though  there  can  be  but 
one  satisfaction  of  any  judgment  obtained. 
Id.  Where  a  passenger  jumped  from  a  car 
to  escape  injury  in  a  collision  with  a  rail- 
road train,  and  it  appeared  that  if  the  train- 
men had  kept  a  proper  lookout,  the  oar 
would  have  been  seen  and  the  speed  of  the 
train  reduced,  and  if  a  signal  had  been  given 
by  the  trainmen,  the  car  would  have  slack- 
ened its  speed,  and  if  the  car  had  stopped 
before  crossing,  as  required  by  ordinance, 
the  injury  would  also  have  been  prevented, 
both  companies  were  liable.  Galveston,  etc., 
R  Co.  V.  Vallrath  [Tex.  Civ.  App.]  13  Tex. 
Ct  Rep.  777.  89  S.  W.  279.  Where  a  plead- 
ing undertakes  to  show  wherein  defendants 
failed    to    exercise    due    care    for    plaintiff's 


safety,  and  sets  out  a  negligent  act  by  one 
of  the  defendants,  it  states  no  cause  of  ac- 
tion against  the  other.  Jones  v.  Klawiter, 
HO  111.  App.  31.  A  building  and  loan  asso- 
ciation which  furnished  money  for  the  con- 
struction of  a  building  did  not  thereby  be- 
come a  joint  tort  feasor  with  the  contractor 
who  removed  support  from  a  neighboring 
building.  Henry  v.  Stuart  [Tex.  Civ.  App.] 
13-  Tex.  Ct.  Rep.  492,  88  S.  W.  248.  Nor  was 
the  associa.tion   the  real   contractor.     Id. 

14.  See   4  C.  L.   767. 

15.  Defendant  liable  in  damages  where 
blasting  operations  tlirew  rocks  and  other 
objects  on  plaintiff's  land  causing  injuries  to 
his  property,  whether  or  not  the  blasting 
was  negligently  done.  Langshorne  v.  Wil- 
son [Ky,]  91  S.  W.  254.  Negligent  use  of  a 
defective  boiler,  resulting  in  an  explosion, 
gives  a  right  of  action  to  one  thereby  in- 
jured. Davis  V.  Charleston  &  W.  C.  R,  Co. 
[S.  C]  51  S.  B.  552.  There  is  a  distinction 
between  locomotive  whistles  designed  to 
scar.e  animals  off  the  track  and  stationary 
whistles  designed  to  give  notice  to  employes 
or  others.  Whistles  of  the  latter  kind  ought 
not  to  be  such  as  to  produce  unnecessary 
or  frightening  noises  sucli  as  will  frighten 
horses  of  ordinary  gentleness.  Powell  v. 
Nevada,  etc.,  R.   Co.    [Nev.]   82  P.   96. 

18.     See  4  C.  L.  768. 

17.  Defendant  liable  for  injuries  to  plain- 
tiff caused  by  swallowing  broken  glass  con- 
tained in  a  bottle  of  soda  water.  Watson  v. 
Augusta  Brewing  Co.   [Ga.]    52  S.  B.  152. 

18.  Simons  v.  Gregory,  27  Ky.  L.  R.  509, 
85  S.  W.  751. 

NOTE.  Inability  of  manufacture]?:  The 
manufacturer  or  vendor  of  a  tool,  machine, 
or  appliance,  which  is  not  in  its  nature  in- 
trinsically dangerous,  is  not  ordinarily  liable 
for  defects  therein  to  one  not  in  privity 
with  him.  This  has  been  held  to  be  the  law 
in  respect  to  a  land  roller  (Kuelling  v.  Rod- 
erick Lean  Mfg.  Co.,  88  App.  Div.  309,  84  N. 
T.  S.  622),  a  drop  press  (McCaffrey  v.  Moss- 
berg,  etc.,  Mfg.  Co.,  23  R.  I.  381,  50  A.  651, 
91  Am.  St.  Rep.  637,  55  L.  R.  A.  822),  a 
threshing-machine  cylinder  (Heizerv.  Kings - 
land,  etc.,  Mfg.  Co.,  19  S.  'W.  630,  110  Mo 
605,  33  Am.  St.  Rep.  482,  15  L.  R.  A.  821),  a 
balance  wheel  (Loop  v.  Litchfield  42 
N.  T.  351,  1  Am.  Rep.  543),  a  steam 
boiler  (Losee  v.  Clute,  51  N.  T.  474, 
10  Am.  Rep.  638),  a  hoisting  appara- 
tus (Burke  v.  De  Castro,  11  Hun  [N.  T.] 
354),  a  gasoline  pear  burner  (Talley  v.  Bee- 
ver  [Tex.  Civ.  App.]  78  S.  W.  23),  a  passen- 
ger elevator  (Field  v.  French,  80  111.  App. 
78),  or  a  freight  elevator  (Zieman  v.  Kieck 
Elevator  Mfg.  Co.,  90  Wis.  497,  63  N.  W. 
1021).     But   the   constructor   of   an    elevator 


6  Cur.  Law. 


NEGLIGENCE  8  2C. 


753 


-degree  of  care  required  of  persons  operating  threshing  machine  engines  is  com- 
mensurate with  the  danger  to  property  from  the  lawful  operation  and  use  of  such 
engine.^" 

(§2)  C.  Use  of  lands,  luildings  and  other  structures.'''' — The  owner  or  occu- 
pant of  premises"  owes  to  persons  present  thereon  by  express  or  implied  invitation 
the  duty  of  ordinary  care'^'^  to  protect  them  from  injury.^'  An  invitation  to  go 
upon  premises  may  be  inferred  from  some  act  or  line  of  conduct  of  the  owner,  or 
surrounding  facts  and  circumstances.''*    Where  the  owner  employs  an  independent 


■while  In  possession  of  and  operating  it  to 
ascertain  ■why  it  does  not  ■work  vreU,  is  li- 
able to  a  stranger  for  Injuries  caused  from 
Its  negligent  and  unsafe  construction.  Neck- 
er  V.  Harvey,  49  Mich.  517,  14  N.  W.  503. 
And;  generally,  ■where  machinery  is  origin- 
ally defective  ■when  delivered  and  accepted, 
and  thereafter  the  contractor  or  manufac- 
turer is  in  charge  of  it  for  the  purpose  of 
making  repairs  or  improvements,  he  must 
be  held  responsible  to  a  third  person  for  in- 
juries from  such  defect  or  from  his  o"wn 
negligence.  Empire  Machinery  Co.  v.  Brady, 
164  111.  58,  45  N.  E.  486. — Note  to  Wood^ward 
v.  Miller  [Ga.]    100  Am.  St.   Rep.  200. 

19.  Martin  v.  McCrary  [Tenn.]  89  S.  W. 
324.  In  an  action  for  destruction  of  grain 
by  fire  started  by  sparks  from  an  engine, 
defendants  niiust  sho-w  not  only  that  engine 
did  not  emit  sparks  more  copiously  than  ■was 
natural  for  any  engine  of  similar  kind  and 
construction,  but  that  they  had  taken  pre- 
cautions ■wiiich  ■were  usual  at  the  time. 
Thus  failure  to  make  a  daily  Inspection  was 
negligence.     Id. 

See,   also,   topic  Fires,    5   C.  L.  .1424. 

30.     See  4  C.  L.  768. 

21.  See  Stevens  v.  United  Gas  &  Elec. 
Co.  [N.  H.]  60  A.  848,  for  distinction  between 
liability  of  owner  and  of  landlord  to  invitees 
on  premises.  See,  also,  Landlord  and  Ten- 
ant, 4  C.«L.   389. 

22.  Defendant  was  bound  to  have  struc- 
ture on  which  he  served  meals  to  the  public 
reasonably  safe.  Schnizer  v..  Phillips,'  108 
App.  Div.  17,  95  N.  Y.  S.  478.  Lessee  of 
building  who  sublet  to  tenants  and  retained 
control  of  elevator  owed  to  a  teapister  on 
the  premises  delivering  goods  to  a  tenant 
the  duty  to  maintain  the  premises  and  ele- 
vator in  reasonably  safe  condition.  Wright 
V.  Perry,  188  Mass.  268,  74  N.  E.  328.  The 
owner  of  a  building  is  held  to  the  exercise 
of  reasonable  care  and  skill  only  and  is  not 
?i,n  insurer  of  the  safety  of  the  building. 
Connolly  v.  Des  Moines  Inv.  Co.  [Iowa]  105 
N.  W.  400.  His  duty  includes  that  of  a 
reasopable  inspection,  but  he  is  not  liable 
for  a  defect  not  discoverable  by  a  reasonable 
Inspection  in  time  to  make  repairs  before 
an  accident.  Id.  The  owner  owes  to  in- 
vitees the  duty  to  warn  them  of  any  danger 
In  coming  upon  the  premises,  of  which  he 
knows  or  ought  to  know,  and  of  which  they 
are  not  aware.  Stevens  v.  United  Gas  & 
Elec.  Co.  [N.  H.]  60  A.  848.  -Where  inde- 
pendent contractor's  ser'Bant  was  injured 
by  electric  current  passing  through  wires 
near  staging  on  which  he  was  at  work,  a 
finding  that  the  owner  of  the  premises  and 
of  the  wires  owed  such  servant  the  duty  to 
warn  him  of  danger  from  a  current  of  elec- 
tricity   was    warranted.     Id.     Evidence    in- 

£   Curr.   Law. — 48. 


sufficient  to  show  negligence  of  store  owners 
where  teamster  fell  into  elevator  well. 
Swanson  v.  Boutell  [Minn.]  103  N.  W.  886. 
Evidence  insuflioient  to  sTho^iv  stairway  in 
store  slippery  and  unsafe.  Reeves  v.  Four- 
teenth St.  Store,  96  N.  T.  S.  448.  Not  negli- 
gence per  je  for  store  owner  to  maintain  a 
well  lighted  stairway  leading  into  the  base- 
ment of  his  store.  Aocousi  v.  Stowers  Fur- 
niture Co.  [Tex.  Civ.  App.]  13  Tex.  Ct.  Rep. 
362,  87  S.  W.  861.  Owner  of  lot  held  not 
negligent  In  using  chains  to  guard  gateway. 
McCandless  v.  Phreaner,  24  Pa.  Super.  Ct. 
383.  Where  evidence  showed  only  that 
plaintiff  slipped  on  ice  on  defendant's  prem- 
ises, but  did  not  show  how  long  the  ice  had 
been  there,  negligence  of  defendant  was  not 
shown.  Vassin  v.  Butler,  94  N.  T.  S.  14. 
Railway  company  owes  to  teamsters  en- 
gaged in  unloading  freight  in  its  yard  the 
duty  of  ordinary  care  in  the  management  of 
ears  and  engines  to  avoid  injuring  them. 
Finding  of  negligence  warranted  where 
steam  was  allcwed  to  escape  from  en- 
gine causing  team  to  back  up  sudden- 
ly, thus  Injuring  teamster.  Hiokey  v. 
Rio  Grande  Wester'n  R.  Co.  [Utah]  82  P. 
29.  Finding  of  negligence  on  part  of  lessee 
and  manager  of  building  warranted  where 
evidence  shO"wed  s  hole  in  the  floor  near  the 
elevator '  and  that  elevator  and  automatic 
gate  did  not  ■work  "well,  a  teamster  having 
fallen  into  the  elevator  well,  believing  the 
elevator  was  in  place.  Wright  v.  Perry,  188 
Mass.  268,  74  N.  B.  328.  Where  a  poorly  in- 
sulated feed  wire  had  long  been  in  contact 
with  a  spike  in  a  telephone  pole,  nofice  of 
the  existence  of  the  condition  would  be  im- 
plied. Graves  v.  City  &  Suburban  Tel.  Ass'n, 
132  F.  387. 

23.  Stevens  v.  United  Gas  &  Electric  Co. 
[N.  H.]  60  A.  848.  Owner  owes  to  one  on 
premises  by  express  or  implied  invitation 
ordinary  care  to  provide  for  his  safety. 
Pittsburgh,  etc.,  R.  Co.  v.  Simons  [Ind.  App.] 
76  N.  B.    883. 

24.  Pittsburgh,  etc.,  R.  Co.  v.  Simons 
[Ind.  App.]  76  N.  E.  883.  Where  tracks  have 
been  openly  and  habitually  used  as  foot- 
paths for  several  years,  with  the  knowledge 
and  acquiescence  of  the  company,  one  walk- 
ing on  such  tracks  is  not  a  trespasser  but  a 
licensee  to  whom  the  company  owes  the 
duty  af  ordinary  care  to  avoid  injury.  Gulf, 
etc.,  R.  Co.  V.  Matthews  [Tex.  Civ.  App.]  13 
Tex.  Ct.  Rep.  949,  89  S.  W.  983.  Evidence 
held  to  warrant  inference  that  public  had 
implied  invitation  to  use  footpath  along  de- 
fendant's right  of  way.  Pittsburgh,  etc.,  R. 
Co.  v.  Simons  [Ind.  App.]  76  N.  E.  883.  Con- 
sent of  a  landowner  for  the  public  to  use  a 
path  across  his  land  may  be  inferred  from 
continued   use   of    such    path    by   the    public 
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contractor  to  do  work  iipoii  the  premises  the  servants  of  the  contractor  are  or- 
dinarily deemed  to  be  upon  the  premises  by  implied  invitation  of  the  owner.^'  To 
such  servants  the  owner  is  liable  fcfr  injuries  resulting  from  a  dangerous  condition 
if  such  condition  and  injury  therefrom  were  reasonably  to  be  apprehended  from  the 
usual  and  ordinary  manner  of  doing  the  work  contracted  for.^*  Owners  of  bath- 
ing resorts  are  not  only  under  the  duty  of  keeping  the  premises  in  a  reasonably  safe 
condition,  but  where  the  conditions  are  such  that  bathers  may  get  into  danger/'^ 
it  is  their  duty  to  have  in  attendance  some  suitable  person  with  appliances  to  effect 
rescues,  and  to  act  promptly  and  make  all  reasonable  efforts  to  search  for  and  re- 
cover persons  who  are  reported  to  be  missing.^*  The  duty  owed  by  owners  of 
premises  to  invitees''  or  to  the  public^"  cannot  be  delegated  to  a  servant  or  inde- 
pendent contractor  so  as  to  relieve  the  owner  from  responsibility. 


without  objection  by  the  owner  for  some 
time  past;  and  the  owner,  under  such  cir- 
cumstances owes  a  legal  duty  to  the  public 
to  protect  it  against  hidden  dangers  which 
may  be  incurred  in  such  use.  Etheredge  v. 
Central  of  Georgia  R.  Co.  [Ga.]  50  S.  B.  1003, 
Owner  of  store  and  premises  held  negligent 
where  an  excavation  was  dug  in  a  path  used 
by  the  public  to  come  to  and  enter  hij  store 
by  the  rear  door,  and  plaintiff  fell  Into  such 
excavation  while  rightfully  using  the  path 
to  enter  the  store.  Rooney  v.  Woolworth 
[Conn.]  61  A.  366.  "Where  defendant  ginned 
and  baled  cotton  for  one  who  requested 
plaintiff  to  go  with  him  after  the  cotton, 
and  plaintiff  drove  the  wagon  to  the  place 
indicated  by  defendant  to  receive  the  cotton, 
plaintiff  was  on  defendant's  premises  by  in- 
vitation. Northern  Tex.  Const.  Co.  v.  Craw- 
ford [Tex.  Civ.  App.]  87  S.  W.  223.  Where 
an  electric  company  carried  mail  in  boxes 
on  the  cars  from  which  mail  carrier  re- 
moved it,  the  company  was  under  the  duty 
of  furnishing  the  carriers  a  safe  mode  of  ac- 
cess to  the  cars.  Recovery  where  carrier 
fell  into  pit  in  car  barn  when  he  was  gpijig 
after  mail  In  a  box  on  a  car.  Young  v. 
People's  Gas  &  Elec.  Co.  [Iowa]  103  N,  W. 
788.  Where  complaint  alleged  that  plain- 
tiff was  struck  and  injured  by  something 
protruSing  from  a  passing  engine  while  he 
was  standing  on  a  sidewalk  near  the  depot 
platform,  sfs  feet  from  the  main  track,  it 
was  not  objectionable  as  showing  that  de- 
fendant owed  him  no  duty;  he  had  a  right 
to  be  where  he  was.  Chicago,  etc.,  H.  Co.  v. 
Thrasher  [Ind.  App.]  73  N.  E.  829.  Where 
expressman  went  to  defendant's  factory 
after  freight  to  be  hauled  and  asked  for  the 
shipper  and  was  told  he  was  upstairs,  the 
jury  was  warranted  in  finding  he  was  not  a 
trespasser  in  going  upstairs  to  find  the  ship- 
per, there  being  also  evidence  that  it  was 
customary  for  the  expressman  to  go  after 
the  shipper,  as  he  did  when  injured  by  fall- 
ing Into  a  hatchway.  Mallock  v.  Derby 
[Mass.]  76  N.  B.  721.  One  who  went  into  a 
building  intending  to  rent  an  office,  and 
found  a  sign  on  the  superintendent's  door 
directing  him  to  see  the  engineer  In  the 
building,  and  who  thereupon  went  to  the 
basement  to  And  the  engineer  and  fell  into 
an  ash  pit  in  the  boiler  room,  was  not  a 
trespasser,  though  there  was  a  "no  admit- 
tance" sign  on  the  boiler  room  door.  With- 
ers V.  Brooklyn  Real  Estate  Exch.,  94  N.  T. 
S  S28.  Since  prospective  tenants  were  in- 
vited to  seek  the  engineer  wherever  he  was 


on  the  premises,  the  owner  owed  them  the 
duty  of  ordinary  care  to  prevent  injury  in 
the   ash   pit.     Id. 

2."!.  Stevens  v.  United  Gas  &  Elec.  Co.  [N. 
H.]  60  A.  848.  Defendant  owed  plaintiff,  a 
servant  of  an  independent  contractor  con- 
structing a  building  for  defendant  near  its 
tracks,  tha  duty  of  ordinary  care  to  avoid 
Injuring  him.  Sack  v.  St.  Louis  Car  Co.,  112 
Mo.  App.  476,  87  S.  W.  79.  Employe  of  sub- 
contractor working  on  defendant's  elevated 
road  was  a  licensee  to  whom  defendant 
owed  duty  of  ordinary  care  to  avoid  injuring 
him  by  negligence  in  the  running  of  its  sur- 
face cars.  Wagner  v.  Boston  El.  R.  Co.,  188 
Mass.  437,  74  N.  E.  919.  City  owed  to  serv- 
ant of  a  contractor  hired  to  haul  sand  only 
the  duty  to  avoid  injury  to  him  by  ordinary 
care  in  regard  to  the  city's  premises.  Mc- 
Mullen  V.  New  York,  104  App.  Div.  337,  93 
N.  Y.  S.  772.  Plaintiff  rightfully  on  a  wharf 
engaged  in  work  did  not  assume  risk  of  in- 
jury from  servants  of  the  owner  of  the 
wharf.     Ford  v.   Arbuckle,   94   N.   T.    S.   1097. 

26.  Where,  in  erecting  a  brick  building, 
a  contractor  used  an  outside  staging,  near 
v.'hicU  electric  wires,  passed,  and  an  employe 
working  on  the  staging  was  injured  by  an 
electric  current  passing  through  the  wires, 
it  was  held  that  a  finding  was  warranted, 
that  the  use  of  an  outside  staging,  and  in- 
jury from  a  current  of  electricity,  was  rea- 
sonably to  be  apprehended  by  the  owner. 
Stevens  v.  United  Gas  &  Elec.  Co.  [N.  H.] 
60  A.  848.  Defendant  was  not  negligent  as 
to  the  servant  of  a  contractor  in  failing  to 
guard  a  hatchway  on  a  part  of  the  premises 
where  the  servant's  work  did  not  call  hlin. 
Hutchinson  v.  Cleveland-Cliffs  Iron  Co. 
[Mich.]   12  Det.  Leg.  N.  457,  104  N.  W.   698. 

27.  As  from  deep  water,  sudden  storms, 
or  other  causes.  Larkin  v.  Saltair  Beach 
Co.   [Utah]  83  P.  686. 

28.  Larkin  v.  Saltair  Beach  Co.  [Utah]  83 
P.  686.  Where  no  limits  or  warning  signs 
were  used,  and  boys  got  beyond  their  depth, 
and  were  blown  out  into  the  lake  by  a 
storm,  and  the  management  made  no  effort 
to  recover  them,  though  asked  to  do  so  and 
informed  they  were  missing,  the  owners 
were  held  liable  for  the  death  of  one  of  the 
boys  by  drowning.     Id. 

29.  That  a  contractor  knew  of  the  danger 
from  electric  wires  to  an  employe  at  work 
on  a  staging  did  not  relieve  the  owner  of 
the  duty  to  warn  such  employe.  Stevens 
V.  United  Gas  &  Elec.  Co.  [N.  H.]   60  A.   848. 

30.  The  duty  resting  upon  owners  of  fix- 
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A  bare  licensee'*  or  trespasser'"  takes  the  risks  as  he  finds  them,  and  the  owner 
owes  to  such  a  one  no  duty  except  to  refrain  from  wanton  or  willful  injury;'*  and 


ed  property  to  exercise  reasonable  car  for 
♦  he  safety  of  the  public  is  absolute  and  can- 
not be  delegated  to  a  servant  so  as  to  re- 
lieve the  owner  of  responsibility.  Connolly 
V.  Des  Moines  Inv.  Co.  [Iowa]  105  N.  W.  400. 
Defendants  having  been  given  control  of 
sidewalk  during  building  operations,  it  was 
their  duty  to  maintain  it  in  a  reasonably 
s^fe  condition  and  this  duty  could  not  be 
delegated  to  an  independent  contractor. 
Lubelsky  v.  Silverman,  96  N.  Y.  S.  1056. 
Where  work  to  be  done  is  intrinsically  dan- 
gerous no  matter  how  skillfully  it  is  done, 
a  principal  cannot  relieve  himself  from  li- 
ability for  a  breach  of  duty  owed  the  public 
with  reference  to  such  work  by  employing 
an  independent  contractor.  Montgomery  St. 
R.  Co.  V.  Smith  [Ala.]  39  So.  757.  Applied 
where  work  on  streets  was  done  by  con- 
tractor.    Id. 

31.  Boy  who  went  with  his  mother  to  a 
tenernent  building  where  the  mother  was 
employed  to  wash,  her  employer  consenting 
to  the  boy's  coming,  was  a  mere  licensee. 
Dalin  v.  Worcester  Consol.  St.  R.  Co.,  188 
Mass.  344,  74  N.  B.  597.  Obstructions  along 
a  street  where  a  walk  was  being  put  in. 
made  visible  by  a  burning  building  and 
an  electric  light  near,  held  to  h^ve 
negatived  any  implied  invitation  to  use 
the  walk;  hence  plaintiff,  who  fell  into 
a  rollway  while  watching  the  fire  was  a 
mere  licensee  and  could  not  recover  for  in- 
juries. McClain  v.  Caribou  Nat.  Bank  [Me.] 
62  A.  144.  Longshoreman  was  reqiiested  by 
dock  company's  foreman  to  remain  near 
dock,  as  employment  was  expected,  and  long- 
shoreman walked  on  dock  while  waiting, 
knowing  its  dangerous  condition.  Dock 
company  held  not  liable  for  an  injury  to 
him,  since  he  was  a  mere  licensee,  though 
not  a  trespasser,  and  company  owed  him  no 
active  duty.  Oats  v.  New  York  Dock  Co., 
109  App.  Div.  841,  96  N.  Y.  S.  813. 

33.  in  the  absence  of  circumstances  show- 
ing an  implied  invitation,  one  using  the  pri- 
vate property  of  another  for  purposes  of  his 
own  is  a  licensee  or  trespasser  F"edman 
V.  Snare  &  Triest  Co.,  71  N.  J.  Law,  605,  61 
A  401  Where  steel  girders  for  use  m  build- 
ing were  piled  in  the  street,  in  the  exercise 
of  the  adjoining  owner's  right,  persons  who 
walked  or  sat  on  them,  and  the  injured  child 
who  played  on  them,  were  only  licensees  or 
trespassers.     Id.     The     question     whether    a 

^       °„  trc«nas<!er    upon    a    railway 

person    was    a    trespasbei     ui^un    "^    ,.       ^     •'. 

right  of  way  was  not  affected  by  t^e  fact 
that  it  was  hard  to  tell  where  the  highway 
ended  and  the  right  of  way  .^^gan;  the  in- 
tent of  the  person  is  i"'^^^^"''}-^^^^^^^  fn 
etc  R.  Co.  V.  Cline,  111  111.  App.  416.  An 
Implied  invitation  to  use  a  path  across  land 
does  not  place  on  the  owner  the  duty  to  keep 
the  entire  premises  safe  from  hidden  dan- 
gers, and  he  would  not  be  liable  for  Injuries 
to  one  who  strayed  out  of  the  path  and  fell 
Into  a  ditch.  Etheridge  v.  Central  of  Geor- 
gia R  Co.  [Ga.]  50  S.  E.  1003.  Where  boy  of 
f  "or  6  strayed  from  a  path  used  by  the  pub- 
lic and  feU  into  a  ditch  when  not  using  such 
p^th  and  there  was  no  evidence  of  any  In- 
^ta"ion,  express  or  implied,  to  So  "pon  the 
premises   outside  the  path,  he  could  not  re- 


cover  from  the  owner  for  injuries  suffered. 
Id.  Roof  of  car  barn  had  an  enclosure  where 
children  living  in  adjoining  tenement  house 
played.  The  fence  was  down  in  one  place 
while  repairs  were  being  made,  but  children 
had  been  ordered  to  stay  oft  part  of  roof  not 
enclosed.  Held,  the  fact  that  the  fence  was 
down,  and  that  defendant's  employes  knew 
children  had  gone  outside  did  not  amount  to 
an  invitation  to  do  so,  and  there  could  be  no 
recovery  for  death  of  a  boy  who  went  out- 
side and  fell  through  a  skylight.  Dalin  v, 
AVorcester  Consol.  St.  R.  Co.,  188  Mass.  344, 
74  N.  E.  597.  A  railway  company  is  not,  as 
to  one  who  has  no  business  to  transact  with 
it,  but  who  goes  to  its  station  at  the  in- 
stance of  a  third  person  to  look  after  some 
private  property,  which  he  has  without  the 
company's  permission  stored  in  a  warehouse 
which  it  has  practically  abandoned  and  al- 
lowed to  become  out  of  repair,  under  any 
duty  to  keep  the  building  and  its  approaches 
in  a  safe  condition  for  use  by  persons  en- 
tering or  leaving  the  same.  Chattanooga 
So.  R.  Co.  V.  Wheeler  [Ga.]  50  S.  E.  987. 
Street  crossing  being  blocked  for  an  un- 
reasonable time,  a  person  desiring  to  cross 
in  a  hurry  owing  to  the  extreme  cold,  is  not 
a  trespasser  because  he  goes  upon  the  rail- 
load's  property  to  get  around  the  blockade. 
Chicago  &  A.  R.  Co.  v.  Mayer,  112  111.  App.  149. 
33.  McAllister  v.  Jung,  112  111.  App.  138. 
A  trespasser  goes  upon  premises  at  his  own 
risk.  Pittsburgh,  etc.,  R.  Co.  v.  Simons  [Ind. 
App.]  76  N.  E.  883.  Only  duty  owed  tres- 
passer is  not  to  willfully  or  wantonly  injure 
him  and  to  use  reasonable  care  to  avoid  in- 
jury to  him  after  discovery  of  his  peril.  Id. 
The  owner  of  premises  owes  to  a  mere  li- 
censee only  the  duty  to  avoid  wanton  injury 
or  setting  a  trap  for  him.  Dalin  v.  Worces- 
ter Consol.  St.  R.  Co.,  188  Mass.  344,  74  N.  E. 
597.  Owner  of  property  is  liable  to  trespass- 
ers only  for  malicious  injury  or  gross  negli- 
gence after  discovery  of  the  peril  of  the 
trespasser.  DriscoU  v.  Clark  [Mont.]  80  P.  1. 
It  is  the  duty  of  railroad  companies  to 
avoid  wanton,  willful  or  intentional  injury 
to  trespassers  on  the  track.  Alabama  G. 
S.  R.  Co.  v.  Guest  [Ala.]  39  So.  654.  Railroad 
company  owes  licensee  or  trespasser  no  duty 
except  to  avoid  wanton  or  willful  injury  to 
him.  McLaughlin  v.  Chicago  R.  I.  &  P.  R. 
Co.,  115  111.  App.  262;  Cleveland,  etc.,  R.  Co. 
V.  Cline,  111  111.  App.  416.  Trespasser  on 
train  cannot  recover  for  mere  negligence. 
Chicago  &  G.  T.  R.  Co.  v.  McDonough,  112 
111.  App.  315.  Where  plaintiff's  horse  was 
at  large  on  defendant's  land,  contrary  to 
the  provisions  of  an  ordinance,  and  was 
killed  by  falling  in  a  well,  defendant  was 
not  liable  unless  he  was  guilty  of  gross  neg- 
ligence in  maintaining  the  well  where  he 
did.  MoCutchen  v.  Gorsline  [Tex.  Civ.  App.] 
86  S.  W.  1044.  Where  an  electric  company 
maintained  electric  wires  under  a  sidewalk, 
by  authority  from  the  city,  it  was  liable  for 
injuries  to  a  boy,  who,  under  the  circum- 
stances, was  a  licensee,  if  by  its  negligence 
the  place  was  rendered  dangerous,  its  cable 
becoming  charged  owing  to  a  defect.  Com- 
monwealth Elec.  Co.  v.  Melville,  110  111.  App. 
242. 
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this  is  the  rule  though  the  trespasser  is  a  child.'*  But  to  this  rule  there  is  the  ex- 
ception that  one  whO'  maintains  dangerous  instrumentalities'  or  appliances  on  his 
premises  of  a  character  likely  to  attract  children  in  play,  or  permits  dangerous 
conditions  to  remain  thereon  with  the  knowledge  that  children  are  in  the  habit 
of  resorting  thereto  for  amusement,  is  liable  to  a  child  non  sui  Juris  who  is  injured 
therefrom,  even  though  such  child  is  a  trespasser.'^  To  bring  a  case  within  this 
exception,  it  must  appear  that  the  premises  were  in  fact  attractive  to  children'" 
who  did  in  fact  customarily  resort  thereto,"  that  the  owner  had  actual  or  implied 
knowledge  thereof*  and  failed  to  take  proper  precautions  to  prevent  injury.'"    The 


34.  That  one  who  is  a  trespasser  is  a  child 
of  tender  years  does  not  impose  any  duty  on 
the  owner  not  oTved  to  an  adult 'trespasser. 
Etheridg-e  v.  Central  of  Georgia  R.  Co.  [Ga.J 
50  S.  E.  1003.  Owner  owed  hoy  of  5  or  6  who 
strayed  from  path  used  by  public  and  fell 
Into  a  ditch  containing  hot  water  no  duty 
not  owed  to  adults  under  the  same  circum- 
stances. Id.  Railroad  company  owes  a  tres- 
passer on  its  right  of  way  only  the  duty  to 
refrain  from  wanton  or  willful  injury,  and 
this  Is  the  rule  though  the  trespasser  is  a 
child  of  7.  Kinnare  v.  Chicago  &  N.  W.  R. 
Co.,  114  111.  App.  230.  Where  child  of  2 
was  improperly  on  tracks  on  defendant's 
premises  and  was  struck  by  coal  cars  when 
motorman    was    adjusting    trolley,    held,    no 

.evidence  of  gross  negligence,  and  nonsuit 
should  have  been  granted.  Estep  v.  Webster 
Ccal  &  Coke   Co.   [Pa.]    62  A.   1082. 

35.  This  is  the  doctrine  of  the  so-called 
"turntable"  cases.  Mattson  v.  Minnesota  & 
N.  W.  R.  Co.  [Minn.]  104  N.  W.  443;  McAllis- 
ter V.  Jung,  112  111.  App.  138.  Where  a  rail- 
road company  maintains  a  turntable  upon 
Its  right  of  way,  close  to  a  traveled  path 
along  its  track,  which  people,  old  and  young, 
have  been  accustomed  to  use,  without  ob- 
jection, for  many  years  as  a  traveled  way, 
and  further  permits  children  to  play  upon 
such  turntable,  it  is  its  duty  to  guard  such 
turntable  or  so  securely  fasten  it  that  chil- 
dren of  tender  years  will  not  be  injured 
wTiile  playing  upon  it.  Recovery  for  injury 
to  boy  of  6.  Wheeling  &  D.  B.  R.  Co.  v. 
Harvey,  7  Ohio  C.  C.  (N.  S.)  57.  Doctrine 
held  applicable  where  railroad  employes  put 
dynamite  where  children  could  get  at  it, 
knowing  that  they  wanted  some  of  it  (they 
had  asked  for  a  stick)  and  that  the  children 
knew  where  it  was  placed.  Boys  got  a 
stick  and  one  was  killed  and  another  In- 
jured by  the  resulting  explosion.  Mattson 
V.  Minnesota  &  N.  W.  R.  Co.  [Minn.]  104  N. 
W.  443.  Where'  child  was  hurt  on  turntable 
where  he  was  playing,  and  the  evidence  show- 
ed that  a  locking  device  was  being  used, 
pending  repairs,  which  children  could  move, 
and  also  tended  to  show  that  this  had  been 
the  case  for  some  time^  and  that  children 
had  played  with  it  before,  negligence  of  de- 
fendant was  for  the  jury.  Berg  v.  Minne- 
apolis &  St.  L.  R.  Co.  [Minn.]  104  N.  W.  293. 
Where  boy  8  years  old  reached  through  a 
fence  and  took  hold  of  a  live  wire  hanging 
from  a  tree  in  the  adjoining  yard,  and  was 
injured,  the  defense  that  the  boy  was  a  tres- 
passer was  held  not  available  to  the  owner 
of  the  wire.  Lynchburg  Tel.  Co.  v.  Booker, 
103  Va.   594,   50  S.  E.   148. 

30.  A  company  owning  and  maintaining 
an   elevated   railway  whereon  a   live   rail   is 


ised  is  only  under  the  duty  of  ordinary  care 
to  prevent  children  from  climbing  upon  it 
and  coming  in  contact  with  the  live  rail. 
McAllister  v.  Jung,  112  111.  App.  138.  Com- 
pany held  not  negligent  for  failure  to  con- 
struct means  of  keeping  children  off,  or  to 
put  up  warning  signs  at  places  where  there 
was  no  probability  that  persons  would 
climb    upon    it.     Id. 

37.'  A  three-year  old  infant  strayed  away 
from  home  upon  defendant's  land  and  climb- 
ed upon  or  fell  into  a  pile  of  hot  soot. 
The  land  had  been  used  as  a  soot  dumping 
ground  several  years,  was  unfenced,  was 
not  customarily  used  as  a  playground  for 
children,  and  had  nothing  on  it  to  attract. 
Held,  defendant  was  not  negligent  in  failing 
to  ,  guard  against  such  an  injury.  Fitz- 
maurioe  v.  Connecticut  R.  &  lAgating  Co. 
[Conn.]  62  A.  620.  Where  boy  of  10  climbed 
upon  an  elevated  railroad  structure  to  get 
a  ball  and  was  injured  by  the  third  live 
rail,  it  was  held  that  defendant  could  not 
be  held  liable  on  the. theory  that  it  main- 
tained an  attractive  and  dangerous  structure 
and  took  no  means  to  prevent  injury  to 
children,  especially  since  it  did  not  appear 
that  children  were  in  the  habit  of  climbing 
upon  it.     McAllister  v.  Jung,  112  111.  App.  138. 

38.  Owner  of  premises  is  liable  for  in- 
juries to  young  children  caused  by  danger- 
ous machiriery  maintained  on  premises  only 
when  there  was  an  express  or  implied  in;; 
vitation  to  come  upon  the  premises;  and 
to  constitute  the  latter.  It  must  appear  that 
the  dangerous  machinery  was  attractive  and 
alluring  to  children,  and  that  the  owner 
knew  that  fact  or  was  chargeable  with 
knowledge  thereof.  Driscoll  v.  Clark  [Mont] 
SO  P.  1.  In  an  action  for  injuries  to  a  child 
while  playing  on  an  abandoned  turntable, 
an  instruction  authorizing  a  recovery  if  the 
jury  believed  that  children  were  in  the  habit 
of  playing  on  the  turntable,  and  if  it  was 
unfastened,  and  if  plaintiff  was  injured 
thereon  while  exercising  due  care,  was  er- 
roneous because  failing  to  require  a  finding 
that  defendant  knew  or  ought  to  have  known 
that  it  was  unfastened  and  that  children 
played  there.  Edwards  v.  Metropolitan  St 
R.    Co.,    112   Mo.   App.    658,    87    S.    W.    587. 

39.  Defendant  company  was  moving 
through  the  streets  machinery  which  at- 
tracted children,  who  were  repeatedly  warn- 
ed to  keep  away.  Notwithstanding  the 
warning,  a  boy  ran  between  two  machines 
and  was  hurt.  Held,  the  company  had  per- 
formed its  duty  and  was  not  liable  for  such 
Injury.  Case  Threshing  Mach.  Co.  v.  Burns 
[Tex.  Civ.  App.]  86  S.  W.  65.  Keeping 
powder  magazines  in  the  woods  150  yards 
from    the    road,    and    6    feet    from    a    path 
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doctrine  of  the  "turntable  cases" 'has  been  criticized  by  some  courts/"  which  re- 
fuse to  extend  it  to  other  situations,*^  and  by  some  it  is  absolutely  repudiated.*" 
Thus,  in  New  Jersey,  it  is  held  that  the  attractiveness  of  private  property  to  children 
may  properly  be  considered  on  the  issue  of  due  care  by  a  child,*^  but  gives  a  child 
attracted  by  such  property  no  rights  against  the  owner  since  the  mere  fact  of  at- 
traction is  not  equivalent  to  an  .iiivitation.**  In  Texas,  a  distinction  is  made  be- 
tween those  cases  where  injury  results  to  children  from  such  things  as  are  ordinarily 
in  use  throughout  the  country,*^  and  those  where  injury  results  from  things  which 
are  specially  and  unusually  attractive  and  dangerous,  such  as  turntables.*" 

§  3.  Proximate  coMse." — The  law  looks  to  the  proximate,  not  the  remote  cause 
of  an  injury,  and  unless  the  negligence  charged  was  the  proximate  cause  there  is 
no  liability.**  A  proximate  cause  is  that  which,  in  natural  and  continuous  seqaence, 
unbroken  by  any  efficient,  intervening  cause,  produced  the  injury  complained  of, 
and  without  which  such  injury  would  not  have  occurred.*"     It  need  not  be  the 


seldom  used,  held  not  irross  or  willful  neg- 
ligence, though  door  of  magazine  was  left 
open,  where  the  powder  was  caked  and 
would  not  explode,  having  been  wet;  and 
defendant  was  not  liable  where  a  child  set 
lire  to  the  powder,  as  a  result  of  which  he 
was  burned.  Chambers  v.  Milner  Coal  & 
R.  Co.  [Ala.]  39  So.  170.  Owner  of  premises 
held  not  liable  for  injury  to  child,  who  was 
a  trespasser,  caused  by  fall  of  pile  of  stones, 
where  the  pile  was  knocked  down  by  chil- 
dren at  play,  and  there  was  nothing  to  indi- 
cate that  it  would  be  dangerous,  even  to 
trespassers.  Kane  v.  Brie  R.  Co.,  110  App. 
Div.    7,    96    N.    T.    S.    810. 

40.  See  Driscoll  v.  Clark  [Mont.]  80  P.  1. 
Complaint  for  injuries  to  a  child  trespassing 
on  defendant's  premises  held  not  to  state 
cause  of  action  by  showing  breach  of  duty 
to  exercise  ordinary  care  for  a  child's  safety 
after  discovery  of  its  peril.  Driscoll  v. 
Clark   [Mont]    80  P.   37"S. 

41.  Doctrine  of  turntable  cases  held  not 
applicable  where  child  was  injured  in  re- 
volving door.  Harris  v.  Cowles,  38  Wash. 
331,    80    P.    537. 

42.  The  doctrine  of  the  turntable  cases 
that  one  who  maintains  upon  his  premises 
for  his  own  purposes  that  which  is  alluring 
or  tempting  to  little  children  is  held  to  the 
duty  of  exercising  care  with  respect  to  their 
safety,  in  anticipation  of  the  probability 
that  they  may  be  tempted  to  make  use  of 
his  property  for  purposes  of  play,  is  re- 
pudiated in  New  Jersey.  Friedman  v.  Snare 
&   Triest   Co.,   71   N.   J.   Law,   605,   61   A.   401. 

43.  Friedman  v.  Snare  &  Triest  Co.,  71  N. 
J.  Law,  605,  61  A.  401. 

44.  Where  child  played  on  pile  of  steel 
girders  in  the  street  and  was  injured,  the 
owner  was  held  not  liable,  since  he  owed 
the  child  no  duty  to  keep  the  pile  of  girders 
safe  as  a  place  on  which  to  play.  Friedman 
V.  Snare  &  Triest  Co.,  71  N.  J.  Law,  605,  61 
A.  401.  ^        ,     , 

45.  Such  as  pools  of  water,  haystacks, 
wood  piles,  etc.  Denison  &  P.  S.  R.  Co.  v. 
Harlan  [Tex.  Civ.  App.]  13  Tex.  Ct.  Rep. 
207,  87  S.  W.  732. 

46.  Evidence  held  sufficient  to  support 
verdict  for  child  of  5  injured  on  turntable 
maintained  close  to  street,  left  unlocked, 
and  unfenced,  and  which  children  were  in 
the  habit  of  using.     Denison  &  P.  S.  K.  Co. 


V.   Harlan   [Tex.   Civ.  App.]   13  Tex.  Ct.  Rep. 
207,   87  S.  W.  732. 

47.  See  4  C.  L.  770. 

48.  Byrd  v.  Southern  Exp.  Co.  [N.  C]  51 
S.  B.  851;  MacFeat  v.  Philadelphia  W.  & 
B.  R.  Co.  [Del.]  62  A.  898.  If  an  injury  has 
resulted  from  a  certain  wrongful  act  or 
omission, .but  only  through  or  by  means  of 
some  intervening  cause,  from  which  last 
cause  the  injury  followed  as  a  direct  and 
iraimediate  consequence,  the  law  will  refer 
the  damage  to  the  last  proximate  cause  and 
refuse  to  trace  it  to  that  which  was  more 
remote.  Alabama  G.  S.  R.  Co.  v.  Vail  [Ala.] 
38  So.  124.  Though  owner  of  mare  violated 
ordinance  in  allowing  her  to  be  at  large  on 
the  streets,  negligence  of  defendant's  driver 
ju^t  before  discovering  mare  was  held  proxi- 
mate cause  of  injury  to  mare.  Bnsley  Mer- 
cantile  Co.   V.   Otwell    [Ala.]    38   So.   839. 

49.  Strojny  v.  Griffin  Wheel  Co.,  116  111. 
App.  550;  St.  Louis  S.  W.  R.  Co.  v.  Lowe 
[Tex.  Civ.  App.]  86  S.  W.  1059.  A  proximate 
cause  is  one  from  which  injury  follows  as 
a  direct  and  immediate  consequence.  It  Is 
the  dominant  cause;  the  one  that  sets  the 
others  in  operation.  Texas  &  P.  R.  Co.  v. 
Coutourie   [C.  C.  A.]   135  F.   465. 

niustrations:  Sudden  turning  of  horses 
across  a  street  car  track,  and  not  speed  of 
car,  held  proximate  cause  of  collision. 
North  Chicago  St.  R.  Co.  v.  O'Donnell,  115 
111.  App.  110.  If  driving  on  a  street  car 
track  was  contributory  negligence  it  was 
not  the  proximate  cause  of  a  collision  with 
an  electric  car  running  with  the  power  on 
and  without  an  attendant.  Chicago  City  R. 
Co.  V.  Bick,  111  111.  App.  452.  Where  com- 
pany negligently  sent  out  engine  with  cab 
windows  broken  and  boarded  up,  in  conse- 
quence of  which  the  engineer  had  to  stand 
up  in  the  cab  to  see  conductor's  signals, 
thereby  causing  his  face  to  be  near  the 
water  gauge,  such  negligence  was  the  proxi- 
mate cause  of  his  injury  by  the  explosion  of 
the  gauge,  though  there  was  no  negligence 
with  respect  to  the  condition  of  the  gauge. 
Cleveland,  etc.,  R.  Co.  v.  Patterson  [Ind. 
App.]  75  N.  E.  857.  In  an  action  against  an 
owner  of  premises  for  injuries  to  an  em- 
ploye of  an  Independent  contractor  who  fell 
from  a  staging  upon  electrically  charged 
wires  near,  the  evidence  was  held  to  war- 
rant a  finding  that  maintaining  a  high  vol- 
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sole  cause""  nor  the  one  nearest  in  time  to  the  injury;"'  it  is  sufficient  if  it  is  an 
efficient  concurring  cause.^^  Thus,  if  negligence  of  a  defendant  is  an  efficient  con- 
curring cause  of  an  injury,  he  is  liable,  though  other  causes  or  conditions  for  which 
he  is  not  responsible  contribute  to  produce  the  injury,"*"  provided,  of  course,  the 


tage  of  electricity  in  the  wires  so  near 
the  staging-  was  the  proximate  cause 
ot  plaintiff's  injury.  Stevens  v.  United 
Gas  &  Elec.  Co.  [N.  H.]  60  A.  848.  An 
express  wagon.  driven  by  defendant's 
servant,  struck  the  hind  wheel  of  an- 
other wagion  which  was  being  loaded  from 
the  sidewalk,  and  forced  it  on  the  horse, 
and  the  horse,  being  unhitched,  ran  away. 
Plaintiff,  standing  near  a  pile  of  lumber  in 
the  street,  jumped  to  escape  the  runaway 
horse,  which  ran  up  on  the  walk,  and  broke 
his  leg  over  the  pile  of  lumber.  Held,  the 
proximate  cause  of  plaintiff's  injury  was  the 
act  of  defendant's  servan't,  and  if  that  was 
negligent,  plaintiff  could  recover,  Collins  v. 
West  Jersey  Exp.  Co.  [N.  J.  Err.  &  App.] 
62  A.  675.  Where  complaint  in  action  based 
on  crossing  accident  alleged  that  plaintiff 
was  unavoidably  delayed  iji  crossing 
the  track  by  lier  horse,  and  that  no 
signals  were  given  to  indicate  the  ap- 
proach of  the  train,  which  deceived  her, 
so  that  the  train  struck  and  killed  the 
horse  and  injured  her,  it  showed  negligence 
of  defendant  to  be  the  proximate  cause  of 
injury.  Greenawaldt  v.  Lake  Shore  &  M.  S. 
R.  Co.  [Ind.]  73  N.  E.  910.  Where  plaintiif's 
house  was  burning  and  three  streams  of 
water  were  playing  on  it,  and  a  motorman 
drove  his  car  over  a  hose,  cutting  it  and 
causing  one  stream  of  -water  to  cease,  the 
jury  was  justified  in  finding  that  the  cut- 
ting of  the  hose  was  a  direct  and  proximate 
cause  of  the  loss  of  plaintiff's  furniture. 
Little  Kock  Traction  &  Elec.  Co.  v.  McCas- 
kill  [Ark.]  86  S.  W.  997.  Where  defendant 
negligently  permitted  the  floor  of  its  pow- 
der magazine  to  become  soaked  with  nitro- 
glycerine and.  though  informed  of  this  con- 
dition, kept  a  large  auantity  of  explosives 
there,  and  sent  an  inexperienced  man  to 
make  repairs,  its  negligence  was  an  eflloient 
cause  of  an  explosion  which  took  place 
while  repairs  were  going  on.  Oulighan  v. 
Butler  [Mass.]  75  N.  E.  726.  Where  a  serv- 
ant was  told  that  a  machine  could  be  stop- 
ped by  a  lever,  but  was  not  told  that  it 
could  not  be  so  stopped  while  materials 
were  going  through  it,  and  he  slipped  on  oil 
on  the  floor  and  felL  on  the  rollers  and  was 
hurt  before  he  could  stop  it,  his  slipping  on 
the  oil  was  the  originating  but  not  the  ef- 
ficient cause  of  his  injury.  Yess  v.  Chicago 
Brass  Co.,  124  Wis.  406,  102  N.  W.  932. 
Where  guest  in  hotel  was  suffocated  by 
smoke,  failure  to  have  standpipe  and  hose 
in  building  was  not  a  proximate  cause  of 
guest's  death  when  they  could  not  have 
been  used  before  the  fire  department  arrived 
so  as  to  have  prevented  such  death.  Acton 
v.  Reed,  104  App.  Div.  507,  93  N.  Y.  S,  911. 
Nor  was  failure  to  post  diagrams  of  exits 
and  stairways  a  proximate  cause  of  such 
death,  since  the  guest  had  been  in  the  hotel 
several  months  and  was  familiar  with  the 
arrangement  of  the  rooms,  etc.  Id.  Nor  was 
the  fact  that  a  stairway  door  was  locked 
the  cause,  where  it  appeared  he  descended 
to  the  lower  floor  by  another  door.     Id. 


50.  Ray  v.  Pecos  &  N.  T.  R.  Co.  [Tex. 
Civ.  App.]  13  Tex.  Ct.  Rep.  582.  88  S.  W. 
466;  Siegel.  Cooper  &  Co.  v.  Trcka,  115  111. 
App.  56.  It  is  not  essential  that  a  judicial 
cause  be  a  sole  cause.  Campbell  v.  Railway 
Transfer  Co.  [Minn.]  104  N.  W.  547.  A  cause 
need  not  act  alone  to  constitute  a  proximate 
cause;  it  is  a  proximate  cause  if  it  concurs 
with  another  cause  to  produce  an  injury. 
Galveston,  etc.,  R.  Co.  v.  Vollrath  [Tex.  Civ. 
App.]    13    Tex.    Ct.    Rep.    777,    89    S.    W.    279. 

51.  Responsibility  as  a  legal  cause  does 
not  depend  upon  the  sequence  in  time  of  the 
wrong  charged.  Campbell  v.  Railway  Trans- 
fer Co.  [Minn.]  104  N.  W.  547.  A  proximate 
cause  need  not  be  the  immediate  cause.  Yess 
V.  Chicago  Brass  Co.,  124  Wis.  406,  102  N. 
W.  932.  Proximate  cause  need  not  be  near- 
est in  point  of  time,  if  without  it  injury 
would  not  have  occurred.  Siegel,  Cooper  & 
Co.  V.  Trcka,  115  111.  App.  56.  The  proxi- 
mate cause  is  not  necessarily  the  last  cause 
or  the  one  nearest  the  injury,  but  such  "act, 
wanting  in  ordinary  care,  as  actively  aided 
or  concurred  in  producing  the  injury.  Ray 
V.  Pecos  &  N.  T.  R.  Co.  [Tex.  Civ.  App.] 
13    Tex.   Ct.   Rep.    682,   88   S.   W.    466. 

53.  Huntington  Light  &  Fuel  Co.  v. 
Beaver  [Ind.  App.]   73  N.  E.  1002. 

53.  Huntington  Light  &  Fuel  Co.  v. 
Beaver  [Ind.  App.]  73  N.  B.  1002.  Where 
an  injury  results  from  negligence  of  de- 
fendant and '  an  inevitable  accident  or  an 
inanimate  thing  has  contributed-  with  de- 
fendant's negligence  to  cause  the  injury, 
plaintiff  may  recover,  if  the  negligence  of 
defendant  was  an  efllcient  cause  of  the  In- 
Jury,  and  the  injured  or  deceased  party  was 
in  the  exercise  of  ordinary  care  for  his 
own  safety.  Commonwealth  Elec.  Co.  v. 
Rose,  214  111.  545,  73  N.  E.  780.  When  dam- 
age complained  of  is  the  result  of  the  wrong 
of  defendant  and  a  third  person,  and  could 
not  have  been  produced  in  the  absence  of 
either,  the  defendant's  wrong  is,  in  law,  a 
proximate  cause  of  the  injury.  Campbell  v. 
Railway  Transfer  Co.  [Minn.]  104  N.  W.  547. 
Where  negligence  concurs  with  an  act  of 
God,  and  but  for  the  negligence  an  injury 
would  not  have  occurred,  the  person  guilty 
of  negligence  is  liable.  Moftatt  Commission 
Co.  V.  Union  Pao.  R.  Co.,  113  Mo.  App.  544, 
88  S.  W.  117.  If  negligence  of  defendant 
was  an  efficient  cause  of  the  injury,  con- 
curring negligence  of  a  third  person  will  not 
relieve  defendant  from  liability.  Negligence 
of  driver  of  team  behind  which  plaintiff  was 
riding  would  not  defeat  recovery  for  In- 
juries of  which  negligence  of  defendant  was 
a  proximate  cause,  if  ji-laintiff  himself  was 
in  the  exercise  of  due  care.  Christy  v  Elli- 
ott, 216  111.  31,  74  N.  E.  1035.  Where  conduct- 
or carried  passenger  past  her  destination 
and  then  directed  her  how  to  walk  back  to  It 
she  being  thus  placed  in  a  dangerous  situa- 
tion, the  conductor's  act  was  the  proximate 
cause  of  her  falling  through  a  bridge,  though 
the  darkness  of  the  night  was  a  concurring 
cause.  Indianapolis  &  E.  R.  Co.  v.  Barnes 
[Ind.  App.]  74  N.  E.  583.     Where  a  telephone 
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person  injured  was  himself  in  the  exercise  of  due  care.'*  An  injury  must  be  the 
natural  and  probable  consequence  of  the  negligence  charged.'"  But  it  is  not  essential 
that  the  precise  injury  which  resulted  should  have  been  foreseen;'"  it  is  sufficient 
if  it  was  to  be  reasonably  expected  that  injury  might  be  inflicted'^  upon  some  per- 


oompany  allowed  unused  wires  to  become 
defective  and  broken,  and  a  storm  caused 
a  broken  wire  to  come  into  contact  with  a 
highly  charged  electric  light  wire,  the  storm 
and  the  telephone  company's  negligence  were 
concurrent  causes  of  injury  to  one  who  came 
in  contact  with  the  broken,  charged  wire, 
and  the  company  was  liable.  Central  Union 
Tel.  Co.  V.  Sokola,  34  Ind.  App.  429,  73  N. 
E.  143.  Negligence  in  starting  a  car  while 
a  passenger  was  boarding  it  and  throwing 
him  down  is  the  proximate  cause  of  injuries 
.  occurring  to  him  by  being  run  over  by  a 
truck  while  down,  though  the  truck  driver 
was  also  negligent.  B'ine  v.  Interurban  St. 
R.  Co.,  45  Misc.  587,  91  N.  T.  S.  43.  Where 
street  car  struck  a  truck  and  knocked  it 
against  plaintiff,  negligence  of  the  truck 
driver  would  not  relieve  the  street  railway 
company  from  responsibility  for  negligence 
of  the  motorman.  Demarest  v.  Forty-Second 
St.,  etc.,  K.  Co.,  104  App.  Div.  503,  93  N.  Y. 
S.  663.  "Where  two  boys  were  riding  in 
elevator  and  one  threw  the  other  dO"wn  so 
that  he  got  his  foot  caught  in  an  open 
space  negligently  left  at  an  entrance,  negli- 
gence in  leaving  such  space  was  a  proximate 
cause  of  the  injury,  notwithstanding  the 
act  of  the  other  boy.  Siegel,  Cooper  &  Co. 
V.  Trcka,  115  111.  App.  56.  Manager  of  gas 
company,  on  discovering  a  leak  in  gas  pipes 
in  a  house,  negligently  turned  off  the  house 
valve  Instead  of  the  street  valve,  thus  al- 
lowing gas  to  escape  into  the  cellar  of  the 
house  through  the  leak.  The  gas  was  ig- 
nited by  a  plumber  while  searching  for  the 
leak,  the  plumber  not  being  a  servant  of  the 
gas  company.  Held,  negligence  of  the  man- 
ager was  a  concurring  cause  of  the  explo- 
sion which  resulted,  and  the  company  was 
liable  for  damages  thereby  caused.  Hunt- 
ington Light  &  Fuel  Co.  v.  Beaver  [Ind. 
App.]  73  N.  E.  1002.  If  driver's  act  in  sud- 
denly turning  his  team  on  a  street  car  track 
was  the  sole  cause  of  a  collision  with  a  car, 
defendant  was  not  liable  for  injury  to  occu- 
pant of  carriage:  but  if  negligence  of  motor- 
man  contributed,  defendant  was  liable. 
Chicago  Union  Traction  Co.  v.  Leach,  215 
111.    184.   74   N.   B.    119. 

54.  See  Contributory  Negligence,  §  4. 

55.  Such  a  consequence  as,  under  the 
circumstances,  might  or  ought  to  have  been 
foreseen  by  the  negligent  person.  Russell 
V.  Westmoreland  Co.,  26  Pa.  Super.  Ct.  425. 
Negligence  is  the  proximate  cause  of  an 
injury  when  it  appears  that  the  injury  was 
the  natural  and  probable  consequence  of  the 
negligence  or  wrongful  act.  and  that  it  ought 
to  have  been  foreseen  in  the  light  of  attend- 
ant circumstances.  Schwarzschild  &  Sulz- 
berger Co.  V.  Weeks  [Kan.]  83  P.  406.  In- 
jury to  grain  from  an  unprecedented  flood 
was  not  the  natural  and  probable  conse- 
quence of  delay  in  shipping  the  grain.  Mof- 
fatt  Commission  Co.  v.  Union  Pac.  R.  Co., 
113  Mo.  App.  544,  88  S.  W.  117.  Defendant  s 
domestic  chicken  escaped  and  was  pursued 
by  his  servant  Into  a  public  park:  The 
chicken    turned    In     an    opposite     direction. 


when  pursued,  and  flew  through  a  window 
of  plaintiff's  store.  Held,  such  result  was 
not  one  to  be  reasonably  anticipated,  and 
defendants  were  not  liable.  Malony  v. 
Bishop  [Iowa]  105  N.  W.  407.  Defendant's 
servant  pulled  down  a  dumb  waiter  or  ele- 
vator and  plaintiff's  head  was  caught,  she 
having  in  some  way  placed  it  therein  while 
putting  milk  bottles  in  It.  Held,  plaintiff's 
act  was  not  one  which  the  servant  could 
reasonably  anticipate,  and  defendant  was 
not  liable.  Smith  v.  Borden's  Condensed 
Milk  Co..  95  N.  T.  S.  9«0.  Defendant  left  a 
cart  in  the  street — contrary  to  an  ordinance 
— and  children  played  in  it,  and  one  was  in- 
jured. Children  had  played  with  it  before, 
and  no  one  apprehended  danger,  and  in  this 
case,  the  mother  of  the  injured  child  had 
seen  him  playing  and  had  allowed  him  to 
remain.  Held,  defendant  was  not  liable,  as 
the  accident  was  not  one  which  ought  rea- 
sonably to  have  been  foreseen.  Lopes  v.  Sa- 
huque,  114  La.  1004,  38  So.  810.  Where  a 
carrier,  unable  to  ship  stock  over  the  lines 
agreed  upon,  owing  to  floods,  shipped  via 
another  road,  and  the  stock  w^as  placed  in 
yards  of  the  connecting  line,  and  while  there 
an  unprecedented  flood  occurred,  causing  a 
loss,  the  act  of  the  initial  carrier  in  chang- 
ing the  route  was  held  not  the  proximate 
cause  of  the  loss  of  stock,  such  result  not 
being  one  which  could  reasonably  have  been 
anticipated.  Empire  State  Cattle  Co.  v.  At- 
chison, etc.,  R.  Co.,  135  F.  135.  Where 
two  Tjoys  used  a  stone  lying  on  path  by  the 
roadway  to  jar  an  electric  light  pole  in 
order  to  light  the  lamp,  and  the  finger  of 
one  was  caught  bet"ween  the  post  and  the 
stone,  such  injury  was  not  reasonable  and 
probable  consequence  of  leaving  the  stone 
in  the  street.  Marsh  v.  Giles,  211  Pa.  17, 
60    A.    315. 

56.  Central  Union  Tel.  Co.  v.  Sokola,  34 
Ind.  App.  429.  73  N.  E.  143;  Chicago,  etc., 
R.  Co.  V.  Willard.  Ill  111.  App.  225;  Davis 
V.  Mercer  Lumber  Co.,  164  Ind.  413,  73  N. 
E.  899;  Huntington  Light  &  Fuel  Co.  v.  Beaver 
[Ind.  AppJ  73  N.  E.  i002;  Coolidge  v.  Hal- 
lauer  [Wis.]  105  N.  W.  568.  Applied  to  con- 
duct of  plaintiff.  Owen  v.  Portage  Tel.  Co. 
[Wis.]    105   N.  W.   924. 

57.  Central  Union  Tel.  Co.  v.  Sokola,  34 
Ind.  App.  429,  73  N.  E.  143.  Man  carrying 
ice  on  his  shoulder  stumbled,  and  piece  of 
ice  fell  to  the  ground,  bounded,  and  struck 
a  child  sitting  on  the  curb.  Held,  the  accident 
was  not  so  extraordinary  that  it  could  not 
reasonably  have  been  foreseen  and  guarded 
against.  Slattery  v.  Laurence  Ice  Co.  [Mass.] 
76  N.  E.  459.  The  liability  of  a  person 
charged  with  negligence  does  not  depend 
on  question  whether,  "with  the  exercise  of 
reasonable  prude '.ice,  he  could  or  ought  to 
have  foreseen  the  very  injury  complained 
of,  but  he  may  be  held  liable  for  anything 
which,  after  the  injury  is  complete,  appears 
to  have  been  a  natural  and  probable  conse- 
quence of  his  act  or  omission.  Fishburn  v. 
Burlington  &  N.  W.  R.  Co..  127  Iowa,  483, 
103   N.   W.   481.     The  proximate  cause  of  an 
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son  engaged  in  exercising  a  legal  right  in  an  ordinarily  careful  manner.'*  An 
independent,  eflScient  cause,  intervening  between  defendant's  negligence  and  the 
injurjr,  is  deemed  the  proximate  cause,  and  relieves  the  defendant  of  liability;^"  but 
an  intervening  cause  will  not  be  deemed  the  proximate  cause  if  it  could  'reasonably 
have  been  anticipated."" 

§  4i  Contributory  negligence.^''- — Contributory  negligence  is  a  want  of  ordinary 
care  by  a  plaintiff  or  person  injured,  which,  concurring  or  co-operating  with  negli- 
gence of  the  defendant,"^  was  a  proximate  cause  of  the  injury  complained  of.°^ 


injury  Is  one  which  produced  the  result  in 
continuous  sequence,  and  without  which  it 
would  not  have  occurred,  and  one  from  which 
any  man  of  ordinary  prudence  could  have 
foreseen  that  such  a  result  was  probable 
under  all  the  facts  as  they  existed.  Rams- 
hottom  V.  Atlantic  Coast  Line  R.  Co.,  138 
iJ.    C.    38,    50    S.    B.'  448. 

58.  Central  Union  Tel.  Co.  V.  Sokola,  34  Ind. 
App.  429,  73  N.  E.  143.  Defendant  not  liable 
where  workman  attempted  to  squeeze 
through  between  bars  on  elevator  shaft 
which  had  not  been  placed  permanently, 
since  the  employe's  act  could  not  reason- 
ably have  been  foreseen.  Hartma.n  v. 
Clarke,    104    App.    Div.    62,    93    N.    T.    S.    314. 

59.  Terminal  R.  Ass'n  v.  Larkins,  112  111. 
App.  3(i6.  If  an  efficient  and  adequate  cause 
is  shown  it  may  be  considered  the  real  or 
proximate  cause  unless  another,  not  in- 
cidental to  it,  but  independent  thereof,  ap- 
pears to  have  intervened  and  caused  the 
accident  or  Injury  in  controversy.  Davis  v. 
Mercer  Lumber  Co.,  164  Ind.  413,  73  N.  B.  899. 
Where  servants  of  a  construction  company 
put  up  a  stove  in  a  building  owned  by  plain- 
tiff and  built  fires  in  it,  without  his  con- 
sent, such  act  of  trespass  was  not  the  prox- 
imate cause  of  a  fire  which  consumed  the 
building  and  contents,  the  Are  being  started 
by  the  unauthorized  use  by  the  men  of 
gasoline  taken  from  defendant's  storehouse. 
Bellino  v.  Columbus  Const.  Co.,  188  Mass.  430, 
74  N.  B.  684.  Nor  was  the  act  of  defendant 
in  keeping  gasoline  on  the  premises  tti  an 
unlocked  building,  where  the  men  could 
get  at  it,  negligence  per  se.  Id.  Parmer 
after  driving  team  17  miles  with  load  of 
garden  truck  hitched  one  of  them  to  hitch- 
ing rail  in  front  of  a  store  in  his  usual 
manner,  using  an  apparently  sound  halter. 
A  boy,  turning  over  the  rail,  struck  one  of 
the  team  with  his  foot  frightening  the  team 
and  causing  a  runaway  and  collision  with 
plaintiff's  buggy,  injuring  plaintiff.  Held, 
boy's  act  and  not  negligence  of  farmer  was 
proximate  cause  of  injury.  Stephenson  v. 
Corder  [Kan.]  80  P.  938.  Act  of  lessor  in 
abandoning  a  house  during  the  term  and 
leaving  it  unlocked  was  not  the  proximate 
cause  of  Its  destruction  where  another  per- 
son entered  and  set  Are  to  it.  "Winfree  v. 
Jones  [Va.]  Bl  S.  B.  153.  No  recovery  for 
loss  of  cattle  which  drank  water  from 
stream  flowing  through  oil  field,  where  it 
was  not  shown  who  let  down  the  bars 
through  which  the  cattle  got  onto  the  land. 
Brlmner  v.  Reed,  23  Pa.  Super.  Ct.  318. 
Concurring  negligence  in  maintenance  of 
sewers  would  not  render  defendant  liable 
for  damage  to  property  if  an  extraordinary 
flood  would  have  produced  it  independently. 
Siegfried  v.  South  Bethlehem  Borough,  27 
fa.  Super.  Ct.  456. 


60.  The  mere  fact  that  another  cause  in- 
tervened between  defendant's  negligence 
and  plaintiff's  injury  will  not  relieve  de- 
fendant from  liability  if  the  intervening  act 
was  of  such  a  nature  that  its  happening  was 
to  have  been  apprehended.  Pishburn  v.  Bur- 
lington &  N.  W.  R.  Co.,  127  Iowa,  483,  103 
N.  "W.  481.  Where  there  wa;s  evidence  that 
a  snoTv  fence  was  negligently  constructed; 
the  mere  fact  that  plaintiff  and  his  brother, 
the  same  day  plaintiff  was  hurt  by  a  fall- 
ing board,  had  picked  up  the  board  and 
placed  it  on  the  fence,  would  not  defeat 
a  recovery  based  on  the  defective  con- 
struction. Pishburn  v.  Burlington  &  N. 
W.  R.  Co.,  127  Iowa,  483,  103  N.  W. 
481.  Where  a  railway  company  negli- 
gently failed  to  provide  an  appliance 
for  locking  a  switch,  and  a  boy  turned  it, 
and  a  collision  occurred,  the  act  of  the  boy 
did  not  relieve  the  company  from  liability 
for  resulting  injuries  to  a  passenger.  Elgin, 
A.  &  S.  Traction  Co.  v.  Wilson,  217  111.  47, 
75   N.   E.   436. 

«1.     See  4  C.  L.  773. 

82.  A  defendant  is  entitled  to  the  benefit 
of  the  defense  of  contributory  negligence 
though  he  has  also  been  negligent.  Louis- 
ville &  N.  R.  Co.  V.  Sights  [Ky.]  89  S.  W.  132. 
Plaintiff's  negligence  need  not  be  the  sole 
cause  of  injury,  to  defeat  a  recovery.  Though 
defendant's  .  negligence  was  a  proximate 
cause  of  the  injury,  plaintiff  cannot  recover 
if  his  negligence  contributed  thereto.  Owen 
V.  Portage  Tel.  Co.  [Wis.]  105  N.  W.  924. 
An  instruction  that  the  Jury  could  find  for 
defendant  on  the  issue  of  contributory  neg- 
ligence only  if  they  found  that  plaintiff  was 
injured  by  reason  of  his  own  negligence  and 
not  by  reason  of  defendant's  negligence  was 
erroneous.  Sack  v.  St.  Louis  Car  Co.,  112 
Mo.  App.  476,  87  S.  W.  79.  It  is  immaterial 
which  party  was  the  more  negligent  or 
which  eontrit)uted  most  to  produce  the  in- 
jury; contributory  negligence  bars  recovery. 
St.  Louis  S.  W.  R.  Co.  v.  Arnold  [Tex.  Civ. 
App.]    87  S.  W.   173. 

63.  Negligence  of  plaintiff  will  not  pre- 
vent a  recovery  if  it  was  only  a  remote  cause 
or  a  condition  of  the  Injury.  Short  v.  Spo- 
kane [Wash.]  83  P.  183.  Contributory  negli- 
gence exists  only  when  negligence  of  both 
parties  combines  and  concurs  in  producing 
the  damage.  Bnsley  Mercantile  Co.  v.  Ot- 
well  [Ala.]  38  So.  839.  Contributory  negli- 
gence must  concur  with  negligence  of  de- 
fendant and  must  proximately  contribute 
to  produce  the  injury.  St.  Louis  S.  W.  R. 
Co.  V.  Parks  [Tex.  Civ.  App.]  90  S.  W.  343. 
Negligence  of  a  plaintiff  will  not  defeat  a  re- 
covery unless  it  contributed  to  produce  the 
Injury;  that  is,  unless  the  injury  would  not 
have  occurred  but  for  his  negligence.  South 
Covington   &  C.    St.   R.   Co.   v.   Nelson    [Ky.] 
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When  shown  it  is,  in  most  jurisdictions,  a  complete  defense;"  but  in  some  it 
serves  only  to  reduce  the  amount  of  plaintiffs  reco-very."=*  IJsually  the  defense 
is,  available  though  the  negligence  charged  is  a  violation  of  a  statute  or  public  safe- 
ty regulation ;«"  but  the  contrary  is  held  in  some  jurisdictions  in  actions  based  on 
particular  statutes. ^^ 

Due  care  by  a  pJaintiff"^  or  person  injured  is  that  usually  exercised  by  or- 
dinarily prudent  persons  under  the  same  circumstances,""  and  whether  the  required 
degree  of  care  has  been  exercised  in  a  particular  instance  depends  upon  the  facts." 


89  S.  W.  200.  To  show  contributory  negli- 
gence, some  act  or  omission,  of  whicli  a 
person  of  Ordinary  prudence  would  not  have 
been  guilty  under  the  circumstances,  must 
be  shown  wliich  caused  or  contributed  to  the 
injury.  Williams  v.  Ballard  Dumber  Co. 
[Wash.]  83  P.  323.  One  whose  negligence 
directly  contributed  to  his  injury  cannot  re- 
cover "damages  from  another  whose  negli- 
gence concurred  to  cause  it,  even  th'ough 
the  carelessness  of  the  latter  was  the  more 
proximate  cause  of  it.  Western  Union  Tel. 
Co.  V.  Baker  [C.  C.  A.]  140  F.  315.  Instruc- 
tion held  to  charge  properly  that  contribu- 
tory negligence  must  have  directly  con- 
tributed as  a  proximate  cause  of  the  injury. 
Owen  V.  Portage  Tel.  Co.  [Wis.]  105  N.  W. 
924.  Instruction  that  plaintiff  could  recover 
provided  that  he  did  not  contribute  "ma- 
terially" to  his  injury  approved.  Indian- 
apolis &  M.  Rapid  Transit  Co.  v.  Edward.'? 
[Ind.  App.]  74  N.  E.  533.  An  instruction 
that  unless  plaintiff  had  shown  by  a  pre- 
ponderance of  the  evidence  that  he  was  not 
guilty  of  a  failure  to  exercise  ordinary  care, 
or  that,  if  he  was,  his  negligence  in  no 
way  contributed  to  his  injury,  he  could  not 
recover,  was  correct,  and  did  not  authorize 
a  recovery  though  plaintiff  was  guilty  of 
slight  negligence.  Wilder  v.  Great  Western 
Cereal  Co.  [Iowa]  104  N.  W.  434.  If  a  plain- 
tiff's failure  to  keep  up  his  own  fences  was 
the  proximate  cause  of  the  death  of  his 
horses  on  a  railroad  track,  he  could  not 
recover;  it  need  not  be  further  shown  that 
the  natural  and  probable  result  of  allowing 
his  fences  to  get  out  of  repair  was  that 
his  horses  would  get  on  the  railway  track. 
Wabash  R.  Co.  v.  W^arren,  113  111.  App.  172. 
64.  MacFeat  v.  Philadelphia  &  W.  &  B.  R. 
Co.  [Del.]  62  A.  898;  Weaver  v.  Pennsylvania 
R.  Co.,  212  Pa.  632,  61  A.  1117;  St.  Louis  S. 
W.  R.  Co.  v.  Arnold  [Tex.  Civ.  App.]  87  S. 
W.  173.  The  law  places  on  all  persons  the 
duty  to  exercise  ordinary  care  to  avoid  in- 
jury. Cullen  V.  Higgins,  216  111.  78,  74  N.  E. 
698.  Negligence  of  plaintiff  which  produced 
or  contributed  proximately  to  injury  defeats 
recovery.  Bridges  v.  Jackson  Elec.  R.,  Light 
&  Power  Co.  [Miss.]  38  So.  788.  Court  may 
give  affirmative  charge  for  defendant  where 
evidence  clearly  shows  negligence  of  plain- 
tiff which  contributed  to  the  injury.  Braw- 
ley  V.  Birmingham  R.,  Light  &  Power  Co. 
[Ala.]  39  So.  919.  Instruction  authorizing 
recovery  for  death  notwithstanding  contribu- 
tory negligence  of  deceased  was  properly 
refused.  Feitl  v.  Chicago  City  R.  Co.,  211 
111.  279,  71  N.  B.  991.  Pleas  of  contributory 
negligence  are  not  demurrable  when  filed  to 
counts  charging  only  simple  negligence. 
Brawley  v.  Birmingham  B.  Light  &  Power 
Co.    [Ala.]    39   So.  919. 


C5.  See  4  C.  L.  776,  n.  78;  also  Comparative 
Negligence,   post. 

ce.  Though  a  train  was  being  run  through 
a  city  at  a  rate  of  speed  prohibited  by 
ordinance,  which  was  negligence*  per  se, 
pedestrians  were  nevertheless  bound  to  use 
ordinary  care  to  avoid  injury.  Schmidt  v. 
Missouri  Pac.  R.  Co.  .[Mo.]  90  S.  W.  136. 
The  violation  of  an  ordinance  does  not  nec- 
essarily carry  with  it  the  abrogation  of  the 
application  to  particular  cases  of  the  rules 
of  contributory  negligence,  or  other  ques- 
tions affecting  defensively  the  liability  of 
the  defendant  for  damages.  Lopes  v.  Sa- 
huque,  114  La.  1004,  38  So.  810.  Where  con- 
current causes  are  the  immediate  and  eflloient 
cause  of  an  injury,  it  is  not  competent  to 
take  one  of  them  away  from  the  other, 
and  say  that  it  and  not  the  other  was  the 
proximate  cause  of  the  accident.  Thus, 
negligence  of  machine  operative  will  bar 
a  recovery  for  his  injuries  though  statute 
requiring  machine  to  be  guarded  has  been 
violated.  Ziehr  v.  Maumee  Paper  Co.,  7 
Ohio  C.  C.    (N.  S.)    144. 

67.  Contributory  negligence  is  no  defense 
to  an  action  based  on  a  willful  violation  of 
a  mining  law.  Riverton  Coal  Co.  v.  Shep- 
herd, 111  111.  App.  294. 

68.  See   4   C.   L.    773. 

69.  Instruction  that  finding  should  be  for 
plaintiff  if  he  exercised  the  care  to  avoid 
danger  that  a  person  of  ordinary  prudence 
would  "usually"  exercise  under  the  same 
or  similar  circumstances  is  proper.  Chicago 
Union  Traction  Co.  v.  Chugren,  110  111.  App. 
545.  Where  plaintiff  was  injured  at  a  railway 
crossing,  the  necessity  of  his  crossing  was 
not  the  test  of  his  conduct,  but  whether  he 
acted  as  an  ordinarily  prudent  person  would 
have  acted.  St.  Louis  S.  W.  R.  Co.  v.  Everett 
[Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  890,  89 
S.  W.  457.  An  instruction  that  ordinary 
care  "is  that  degree  of  care  which  an  or- 
dinarily prudent  person,  with  deceased's 
knowledge  or  means  of  knowledge  of  elec- 
trical affairs  and  situated  as  deceased  was, 
before  and  at  the  time  of  the  accident,  would 
exercise  for  his  own  safety,"  held  not  erro- 
neous. Commonwealth  Elec.  Co.  v.  Rose,  114 
111.  App.  181.  An  instruction  which  restricts 
inquiry  as  to  due  care  by  plaintiff  to  the 
instant  when  the  accident  occurred  is  er- 
roneous. Illinois  Cent.  R.  Co.  v.  Kief,  111 
111.  App.  354.  Ordinary  care  in  avoiding 
a  defect  in  a  walk,  on  the  part  of  a  person 
with  defective  eyesight  obliged  to  use  color- 
ed glasses.  Is  a  greater  degree  of  care  than 
would  be  required  of  a  person  with  perfect 
eyesight,  not  troubled  by  the  glare  of  sun- 
light on  the  walk.  Kaijser  v.  Hahn  Bros., 
126  Iowa,    561,    102   N.   W.   504. 

70.  It    is    not   negligence   as   a   matter   of 
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voluntary  and  unnecessary''^  exposure  to  obvious  danger/^  or  a  failure  to  act/ 


law  for  one  to  cross  a  street  railway  track 
between  two  motionless  cars.  Fitzgerald  v. 
New  York  City  R.  Co.,  92  N.  T.  S.  732. 
Plaintiff,  who  fell  into  an  excavation  In  a 
path  leading  into  defendant's  store,  used  by 
the  public  with  the  owner's  knowledge,  held 
not  negligent  in  using  the  "way.  Rooney  v. 
Woolworth  [Conn.]  61  A.  366.  Electric  line- 
man employed  by  one  company  held  not  nec- 
essarily negligent  for  failure  to  wear  rubber 
gloves  and  a  safety  belt  while  working  near 
wires  of  another  company.  Commonwealth 
Elec.  Co.  V.  Rose,  114  111.  App.  181.  Where 
plaintiff's  time  was  fully  occupied  trying  to 
save  other  property  from  Are,  he  was  not 
necessarily  negligent  for  failing  to  herd  and 
move  his  cattle.  Chicago,  etc.,  R.  Co.  v. 
Willard,  111  111.  App.  225.  Not  contributory 
negligence  as  matter  of  law  to  pass  down 
railroad  station  steps  covered  with  snow  and 
Ice  without  taking  hold  of  rail.  Illinois 
Cent.  R.  Co.  v.  Keegan,  112  111.  App.  28. 
Surrounding  circumstances  and  instinct  of 
self-preservation  may  be  considered  in  de- 
termining whether  a  plaintiff  used  due  care. 
Indiana,  etc.,  R.  Co.  v.  Otstot,  113  111.  App.  37. 
Whether  person  is  negligent  in  crossing 
railroad  tracks  depends  upon  the  circum- 
stances. Chicago  &  E.  I.  R.  Co.  v.  Olson,  113 
111.  App.  320.  Where  plaintiff's  testator  was 
sitting  on  a  trunk  in  the  rear  of  a  covered 
express  wagon,  where  he  could  not  see  an 
approaching  car,  he  was  not  chargeable  with 
contributory  negligence  in  not  warning  the 
driver.  Penna  v.  Interurban  St.  R.  Co.,  48 
Misc.  647,  96  N.  T.  S.  208.  Teamster  engaged 
in  unloading  freight  on  dray  in  railroad 
yards  held  not  negligent  in  manner  of  doing 
Ms  work  or  placing  his  team  and  dray, 
where  team  was  frightened  by  escaping 
steam  from  engine,  and  he  was  injured. 
Hickey  v.  Rio  Grande  Western  R.  Co.  [Utah] 
82  P.  29.  No  contributory  negligence  where 
plaintiff  was  struck  by  board  knocked  from 
a  wagon.  Smith  v.  Johnson,  3  Ohio  N.  P. 
(N.  S.)  8.  Where  there  was  no  direct  evi- 
dence to  show  deceased's  conduct  at  the  time 
he  was  struck  by  a  train,  the  Jury  was  en- 
titled to  consider  the  probable  effect  on  his 
conduct  of  the  instinct  of  self-preservation. 
Davenport,  etc.,  R.  Co.  v.  De  Teager,  112  111. 
App.  537.  Held  not  error  to  leave  it  to 
Jury  to  say  whether  facts  and  circumstances 
under  which  plaintiff  stepped  into  open  ele- 
vator shaft  were  such  as  to  lull  him  into 
a  sense  of  security,  by,  leading  him  to  think 
the  cab  was  there  to  receive  him.  Breuer 
V.  Frank,  3  Ohio  N.  P.  (N.  S.)  581.  Engineer 
not  negligent  in  leaving  engine  to  inquire 
as  to  other  train  and  could  recover  for  in- 
juries caused  by  being  struck  by  switch 
engine  of  defendant  company.  Mintram  v. 
New  York,  etc.,  R.  Co.,  104  App.  Div.  38,  93  N. 
Y.  S.  331.  Where  farmer  left  coil  of  wire 
hanging  in  front  of  mirror  in  pump  house, 
one  end  of  wire  being  attached  to  ground 
wire  of  telephone,  and  was  injured  by 
lightning  while  standing  before  the  mirror, 
the  jury  was  warranted  in  finding  him  neg- 
ligent, even  though  he  did  not  know  of  such 
connection  with  the  ground  wire.  Owen 
Portage  Tel.  Co.  [Wis.]  105  N.  W.  924.  Boys 
bathing  at  resort  held  not  negligent  where 
they  did  not  go  beyond  the  places  ordinarily 
used   by  bathers,   and   there  were   no   limits 


or  warning  signs,  and  a  sudden  wind  blew 
them  out  into  the  lake  where  one  was 
drowned.  Larkin  v.  Saltair  Beach  Co.  [Utah] 
83  P.  686. 

71.  Servant  of  a  contractor  at  work  in  a 
mill  could  not  recover  where  he  went  to  a 
part  of  the  mill  where  his  duties  did  not 
require  him  to  be  and  fell  into  a  hatchway. 
Hutchinson  v.  Cleveland-Cliffs  Iron  Co. 
[Mich.]  12  Det.  Leg.  N.  457,  104  N.  W.  698. 
A  person  who  unnecessarily  places  himself 
in  a  well-known  position  of  danger,  and  by 
reason  thereof  is  injured,  cannot  recover 
though  defendant  was  grossly  negligent,  if 
the  latter's  act  was  not  wanton  or  willful. 
Chicago  City  R.  Co.  v.  Albrecht,  114  111.  App. 
474.  Person  who  placed  his  hand  under  a 
heavy  rock  and  was  injured  by  its  fall  could 
not  recover.  Culver  Construction  Co.  v.  Mc- 
Cormack,  114  111.  App.  655.  One  who"  knows 
the  dangerous  condition  of  a  street  and 
voluntarily  goes  upon  it  and  exposes  himself 
to  danger  is  guilty  of  negligence.  Village 
of  Lockport  V.  Licht,  113  111.  App.  613. 
Baggageman  held  guilty  of  contributory 
negligence  in  stepping  too  close  to  train 
to  which  he  was  about  to  transfer  baggage. 
Greenlaw  v.  Louisville  &  N.  R.  Co.,  114  Tenn. 
187,   86  S.  W.   1072.     • 

72.  One  who  voluntarily  takes  a  danger- 
ous position  assumes  the  risk  of  all  danger 
incident  to  remaining  there,  of  which  he  either 
knows  or  would  know,  if  he  used  due  care. 
Stevens  v.  United  Gas  &  Blec.  Co.  [N.  H.] 
60  A.  848.  Plaintiff  held  guilty  of  contribu- 
tory negligence  as  a  matter  of  law  where 
he  got  on  a  street  car  inside  the  barn  after 
the  signal  to  start  had  been  given  and  it 
was  obvious  that  he  would  be  caught  in  the 
doorway  unless  he  got  inside  the  car  before 
the  doorway  was  reached.  Kroeger  v.  Seat- 
tle Elec.  Co.,  37  Wash.  544,  79  P.  1115.  Where 
plaintiff's  agent  who  was"  hauling  an  engine 
and  boiler  across  a  bridge,  knew  that  it 
was  unsafe,  plaintiff  could  not  recover  for 
loss  of  engine  and  boiler  which  went  through 
the  bridge.  Johnson  v.  Denning,  94  N.  Y.  S. 
532.  Plaintiff  who  fell  into  a  rollway  in 
a  walk  while  watching  a  fire  held  guilty  of 
contributory  negligence,  since  there  was  light 
enough  to  disclose  the  unfinished  state  of 
the  walk  and  obstructions  piled  near.  Mc- 
Clain  v.  Caribou  Nat.  Bank  [Me.]  62  A.  144. 
To  attempt  to  ride  on  the  bumper  of  an 
electric  car  is  negligence.  Columbus  R.  Co. 
V.  Muns,  6  Ohio  C.  C.  (N.  S.)  236.  Where 
owner  of  horses  knew  fences  along  railroad 
right  of  way  were  rotten  and  unsafe  and 
nevertheless  turned  his  horses  into  a  pasture 
along  the  right  of  way  and  the  horses  broke 
down  the  fence  and  were  killed  on  the  track, 
the  owner  could  not  recover,  even  though 
the  company  was  under  contract  to  keep  up 
the  fences.  Scowden  v.  Brie  R.  Co.,  26  Pa. 
Super.  Ct.  15.  If  an  employe  exposes  him- 
self to  danger  recklessly  In  an  attempt  to 
save  his  employer's  property  which  was 
burning,  there  can  be  no  recovery  for  his 
death.  It  must  be  shown  that  he  used  such 
care  and  caution  as  an  ordinarily  prudent 
person  would  have  used  under  the  same  cir- 
cumstances. Pegram  v.  Seaboard  Air  Line 
R.  Co.  [N.  C]  51  S.  E.  975.  Workman  who 
stood  partly  within  and  partly  without  an 
elevator  while  waiting  for  the  operator,  and 
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or  to  use  one's  senses  or  opportunities  to  observe  and  avoid  danger,''*  constitute  con- 
tributory negligence.  Mere  knowledge  or  notice  of  the  existence  of  a  fact  or  con- 
dition is  not  conclusive  on  the  issue  ;^^  it  must  also  appeal-  that  the  danger  was  ap- 
preciated."' A  mere  error  of  judgment  in  attempting  to  escape  from  sudden  and 
impending  danger  does  not  charge  one  with  contributory  negligence,'^  and  one  who 
is  injured  in  an  attempt  to  save  another  from  injury  will  not  be  held  negligent  un- 
less he  rashly  exposed  himself  to  danger." 


was  killed  by  the  sudden  starting  of  the  ele- 
vator, was  guilty  of  negligence.  Green  v. 
Urban  Contracting  &  Heating  Co.,  94  N.  T. 
S.   743. 

73.  Failure  to  act  as  well  as  positive 
acts  may  constitute  contributory  negligence. 
No  practicable  distinction  can  be  drawn  be- 
tween positive  and  negative  negligence. 
Sanders  v.  Aiken  Mfg.  Co.  [S.  C]  50  S.  E.  679. 
Person  who  saw  a  truck  coming  in  time  to 
get  out  of  its  way  but  remained  where  he 
was  and  was  injured  was  negligent.  Luzzi 
v.  Haff  Co.,  96  N.  T.  S.  456. 

74.  Plaintiff  negligent  where  he  walked 
up  a  track  at  night,  without  looking  to  right 
or  left,  but  with  head  down,  though  he  knew 
a  train  was  due,  and  was  struck  by  it. 
Engelking  v.  Kansas  City,  etc.,  R.  Co.,  187 
Mo.  158,  86  S.  W.  89.  No  recovery  for  death 
at  railroad-  crossing  where  deceased  used 
no  effort  to  learn  whether  train  was  ap- 
proaching or  to  avoid  danger  while  crossing. 
Queen  Anne's  R.  Co.  v.  Reed  [Del.]  59  A. 
860.  Where  plaintiff  was  struck  by  cars 
while  driving  through  an  alley,  it  was  held 
that  facts  showed  he  did  not  use  his  avail- 
able opportunities  to  look  out  for  the  car  and 
did  not  use  reasonable  care  to  avoid  danger. 
Chicago,  etc.,  R.  Co.  v.  Schwanenfeldt  [Neb.] 
105  N.  W.  1101.  Pedestrian, '  walking  on 
track,  and  knowing  a  car  was  coming,  held 

'guilty  of  contributory  negligence  in  not 
avoiding  being  struck  by  the  car.  Garvick 
V.  United  R.  &  Elec.  Co.  [Mo.]  61  A.  138. 
Plaintiff  guilty  of  contributory  negligence 
In  not  looking  out  for  timbers  when  he  was 
between  two  piles  and  driver  of  team  was 
backing  a  load  between  them.  Mannebach 
V.  Stevens,  71  N.  J.  Law,  368,  58  A.  1089. 
Failure  to  observe  a  handcar  on  a  straight 
unobstructed  track  on  a  clear  day  held  con- 
tributory negligence.  Chicago  &  A.  R.  Co.  v. 
Vremeister,  112  111.  App.  346.  Milkman  who 
chose  to  drive  out  through  an  entrance  bar- 
red by  chains,  without  stopping  to  look  for 
them  another  way  being  open  to  him,  could 
not  recover  from  property  owner  for  injuries 
to  horses.  McCandless  v.  Phreaner.  24  Pa. 
Super  Ct.  383.  Where  plaintiff  entered  ele- 
vator through  a  door  opened  by  a  bell  boy 
who  did  not  run  it,  and  did  not  disclose  her 
presence  to  the  operator  who  had  his  back 
toward  her,  she  was  negligent  and  could 
not  recover.  CuUen  v.  Higgins,  216  111.  78, 
74  N  B  698.  Evidence  held  to  show  con- 
tributory negligence  where  teamster  walked 
into  elevator  shaft  in  store.  Swanson  v. 
BouteU    [Minn.]     103    N.    W.    886. 

75  Mere  knowledge  by  plaintiff  that 
there  was  a  hole  in  a  platform  ^o"ld  "f 
bar  a  recovery  for  injuries  received  by  fall- 
inL  fnto  it  Day  v.  Emery-Bird-Thayer  Dry 
Goods  CO.  114  W  App.  479,  89  S.  W.  903. 
Mere  knowledge  that  there  was  some  dan- 
ger   without  an  appreciation  of  it,   will  not 


alone    preclude    recovery.     Ward    v.    Damp- 
skibselskabet    Kjoebenhaven,    136    F.    502. 

76.  It  must  appear  that  the  danger  was 
known  and  appreciated  or  that  an  ordinarily 
prudent  man  under  the  same  circumstances 
would  have  acquired  such  knowledge  and 
appreciation.  Stevens  v.  United  Gas  &  Elec. 
Co.  [N.  H.]  60  A.  848.  Whether  an  employe 
of  an  independent  contractor,  working  on 
a  staging  near  Tvhich  electric  -wires  ran, 
knew  or  ought  to  have  known  that  a  dan- 
gerous current  of  electricity  was  liable  to 
be  passed  through  the  "wires,  held  a  question 
for  the  Jury  under  the  evidence.     Id. 

77.  Where  the  harm  complained  of  is  the 
result  of  an  effort  to  escape  a  sudden  and 
impending  danger,  resulting  from  negligence 
of  the  person  sought  to  be  charged,  contrib- 
utory negligence  is  not  made  out  as  a  matter 
of  law  by  showing  that  the  person  injured 
might  have  escaped  by  pursuing  a  different 
course.  Dolson  v.  Dunham  [Minn.]  104  N. 
W^.  964.  Employe  was  not  chargeable  with 
contributory  negligence  as  a  matter  of  law 
where  in  attempting  to  escape  imminent 
danger  from  falling  rock  he  jumped  in  the 
wrong  direction.  McRae  v.  Erickson  [Cal. 
App.]  82  P.  209.  One  who  is  placed  in  sud- 
den peril  is  not  held  to  the  use  of  the  best 
judgment  but  only  to  good  faith  and  rea- 
sonable prudence.  -Russell  v.  Westmoreland 
County,  26  Pa.  Super.  Ct.  425.  One  confronted 
with  sudden  danger  is  not  required  to  use 
the  same  degree  of  foresight  and  delibera- 
tion which  might  be  required  in  ordinary 
circumstances.  Chicago  Union  Traction  Co. 
v.  Newmiller,  116  111.  App.  625.  An  act  done 
to  escape  Impending  danger  is  not  contribu- 
tory negligence  as  a  matter  of  law,  though 
it  contributes  to  the  injury.  Ward  v.  Dis- 
trict of  Columbia.  24  App.  D.  C.  524.  Where 
girl  ran  in  front  of  car  to  save  a  boy  of 
4  or  5,  she  was  not  chargeable  with  con- 
tributory negligence  in  electing  a  mode  of 
escape  from  the  danger  which  was  more 
perilous  than  one  she  might  have  chosen. 
Manzella  v.  Rochester  R.  Co.,  93  N.  T.  S. 
457.  Law  does  not  demand  that  one  placed 
in  a  position  of  danger  shall  exercise  the 
highest  degree  of  self-possession,  coolness, 
and  skill,  but  only  such  as  an  ordinarily 
careful  and  prudent  man  would  exercise 
under  like  circumstances.  Thus,  a  bi- 
cyclist, caught  between  a  street  car  and 
a  vehicle,  was  not  negligent  as  a  matter 
of  law  In  placing  his  hand  on  the 
side  of  the  moving  car.  South  Chicago 
City  R.  Co.  v.  Kinnare,  216  111.  451,  75 
N.  B.  179.  One  suddenly  placed  in  a 
position  of  peril  is  not  responsible  for  an 
error  of  judgm«nt  in  selecting  a  mode  of 
escape.  Thus,  where  an  employe  jumped 
from  a  moving  car  to  avoid  peril,  whether 
he   was    negligent,    considering   the   circum- 


7ff4 


NEGLIGENCE 


6  Cur.  Law. 


Children.'"' — A  child  of  very  tender  years  is  presumed  incapable  of  negligence 
under  any  circumstances;^"  but  a  child  not  of  tender  years  is  required  to  exercise 
such  care  as  children  of  the  same  age,  capacity  and  experience  use  under  like  circum- 
stances.^^    A^Tiether  a  child  is  sui  Juris  is  ordinarily  a  question  of  fact.^^ 

Comparative  negligences^ — The  doctrine  of  comparative  negligence,- — that  if 
plaintiff's  negligence  was  slight  as  compared  with  defendant's,  recovery  may  be 
had, — is  generally  disapproved;**  but  contributory  negligence  is  no  defense  to  a 
charge  of  wanton  or  willful  negligence  or  wrongdoing.*^ 


stances,  was  for  the  jury.     Pierson  Lumber 
Co.  V.  Hart  [Ala.]   39  So.  566. 

78.  Verdict  for  plaintiff,  In  action  for 
death  of  her  husband,  sustained,  where  de- 
ceased was  killed  by  a  train  after  pushing 
or  warning  a  boy  off  the  traclj.  Mobile  & 
O.  R.  Co.  V.  Ridley,  114  Tehn.  727,  86  S. 
"W.  606.  Where  girl'  ran  in  front  of  street 
car  to  save  a  boy  of  4  or  5  who  was  in 
danger  and  as  she  stepped  back  was  struck 
by  a  car  on  the  other  track,  she  was  not 
chargeable  with  contributory  negligence. 
Manzella  v.  Rochester  R.  Co.,  93  N.  T.  S. 
457. 

79.  See   4  C.  L.   774. 

80.  Children  under  7  are  not  capable  of 
contributory  negligence.  Cleveland,  etc.,  R. 
Co.  V.  Scott,  111  111.  App.  234.  Child  under  6. 
Chicago  &  B.  I.  R.  Co.  &  Western  I.  R.  Co. 
V.  Eganolf,  112  111.  App.  323.  Child  6  years 
and  10  months  old.  Chicago  &  N.  W.  R.  Co. 
V.  Jamieson,  112  111.  App.  69.  Child  a  little 
over  5  could  not  be  guilty  of  contributory 
negligence,  and  the  fact  that  she  ran  across 
the  street  into  defendant's  wagon  would  not 
defeat  recovery  if  driver  could  have  avoided 
accident  with  reasonable  care.  American 
Tobacco    Co.    v.    Polisco    [Va.]    52    S.    E.    563. 

81.  Holmes  v.  Missouri  Pac.  R.  Co.,  190 
Mo.  98,  88  S.  W.  623.  Youth  of  person  in- 
jured is  'to  be  considered  both  on  issue  of 
his  own  due  care  and  on  care  used  by  de- 
fendant. W^ilmot  V.  McPadden  [Conn.]  61 
A.  1069.  The  care  required  of  infants  is 
that  degree  of  care  exercised  by  children  of 
the  same  age,  of  ordinary  care  and  prudence, 
under  similar  circumstances.  Goldstein  v. 
People's  R.  Co.  [Del.]  60  A.  975.  Ordinary 
care,  which  Is  that  of  every  prudent  man, 
Is  not  the  standard  to  be  applied  to  the 
conduct  of  a  child.  Due  care  according 
to  age  and  capacity  is  all  that  the  law 
requires  of  children  of  tender  years.  Stew- 
art V.  Southern  Bell  Tel.  &  T.  Co.  [Ga.] 
52  S.  E.  331.  A  child  is  bound  to  use  such 
reasonable  care  as  one  of  his  age,  mental 
capacity  and  experience  is  capable  of  using; 
and  a  failure  to  do  so  is  negligence. 
Fitzgerald  v.  Chicago,  etc.,  H.  Co.,  114  111. 
App:  lis;  Chicago,  W.  &  V.  Coal  Co.  v.  Moran, 
lip  III.  App.  664;  Pittsburgh,  etc.,  R.  Co.  v. 
Moore,  110  111.  App.  304.  Child  of  7.  Kin- 
nare  v.  Chicago  &  N.  W.  R.  Co.,  114  111.  App. 
230.  Child  of  10.  Chicago  Union  Traction 
Co.  v.  McGlnnis,  112  ni.  App.  177.  Boy  of 
12,  who  had  attended  school  3  years,  and 
understood  the  running  of  railway  cars,  and 
who  did  not  claim  that  he  did  not  know  it 
was  dangerous  to  climb  on  cars,  held  guilty 
of  contributory  negligence  in  climbing  on 
moving  freight  cars.  Fitzgerald  v.  Chicago, 
etc.,  K.  Co.,  114  111.  App.  118.  A  young 
child  is  required  to  exercise  for  its  own  safe- 
ty 'that  degree  of  care  to  be  expected  from 


one  of  its  age  and  experience.  Fishburn  v. 
Burlington  &  N.  W.  R.  Co.,  127  Iowa,  483, 
103  N.  W.  481.  Girl  of  9  must  use  that  de- 
gree of  care  reasonably  to  be  expected  of 
children  of  her  age.  Young  v.  Small,  118 
Mass.  4,  73  N.  E.  1019.  If  child  between  6 
and  7,  sitting  on  the  curb,  moved  along 
when  told  to  do  so  by  ice  man,  and  was  in- 
jured by  a  piece  of  ice  which  he  dropped  and 
which  bounded  against  her,  she  was  not 
negligent  as  a  matter  of  law.  Slattery  v. 
Lawrence  Ice  Co.  [Mass.]  76  N.  E.  459.  Mere 
fact  that  child  6  years  and  8  months  old  was 
playing  with  others  in  the  street  does  not 
bar  recovery  for  negligence  of  ice  man  drop- 
ping a  piece  of  ice  which  struck  the  child. 
Id.  The  standard  of  care  of  an  infant  plain- 
tiff, if  found  capable  of  going  on  the  pub- 
lic ways  unattended,  depends  upon  his  age 
a.nd  intelligence.  Id.  Girl  of  9,  playing  in 
the  street,  ran  across  without  paying  any  at- 
tention to  use  of  the  street  by  others,  and 
was  struck  by  a  horse,  which  she  would 
have  seen  if  she  had  looked  about  her.  She 
could  not  recover.  Toung  v.  Small,  188 
Mass.  4,  73  N.  E.  1019.  The  test  for  a 
minor's  responsibility  for  conduct  charged 
to  have  been,  negligent  is  the  caution  usual- 
ly displayed  by  ordinary  children  of  the 
same  age  and  capacity.  Fry  v.  St.  Louis 
Transit  Co.,  Ill  Mo.  App.  324,  85  S.  W.  960. 
A  child  is  only  required  to  exercise  that  de- 
gree of  care  to  be  reasonably  expected  of  a 
child  of  his  age.  Christensen  v.  Oregon 
Short  Line  B.  Co.  [Utah]  80  P.  746.  Chil- 
dren of  5  are  not  chargeable  with  "ordi- 
nary care"  in  use  of  walks,  as  that  term  is 
used  in  the  case  of  adults.  Parrish  v.  Hunt- 
ington [Va.]  50  S.  B.  416.  Boy  of  12,  cross- 
ing street,  bound  to  use  all  the  care  he 
might  reasonably  have  exercised  by  employ- 
ing his  faculties.  Roberts  v.  Terre  Hauts 
Elec.  Co.    [Ind.  App.]    76  N.  E.  895. 

82.  Held  a  fact  question  in  action  for 
death  of  child  at  railroad  crossing,  contribu- 
tory negligence  being  alleged.  Holmes  v. 
Missouri  Pac.  R.  Co.,  190  Mo.  98,  88  S.  W. 
623.  A  child  6  years  and  8  months  old  may 
be  permitted  to  go  upon  the  public  ways 
without  negligence  being  conclusively  im- 
puted to  her  father  or  grandmother  with 
whom  she  lived.  Slattery  v.  Lawrence  Ice 
Co.  [Mass.]  76  N.  E.  459.  It  is  proper  to 
submit  to  the  jury  the  age  and  capacity  of  a 
minor  in  passing  on  the  question  of  contrib- 
utory negligence.  Edwards  v.  Metropolitan 
SL  E.  Co.,  112  Mo.  App.   656,   87  S.  W.  587 

83.  See  4  C,  L.  775. 

84.  The  doctrine  of  comparative  negli- 
gence has  been  repudiated  in  Missouri. 
Ross  V.  Metropolitan  St.  R.  Co.,  113  Mo.  App. 
600,  88  S.  W.  144.  Comparative  negligence 
doctrine  does  not  prevail  in  Kansas.  Mis- 
souri,   etc.,   R.   Co.   V.   Kellerman     [Tex.   Civ. 
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Last  clear  chance  doctrine.^" — THe  fault  of  the  one  who  can  at  the  time,  but  who 
does  not,  prevent  an  injurj^,  is  its  sole  legal  cause,  however  the  dangerous  situation 
was  created.'^  Thus,  negligent  failure  to  avoid  injury,  after  discovery  of  plaintiffs 
peril,  renders  defendant  liable,  though  plaintiff  was  guilty  of  negligence;^*  and, 
similarly,  plaintiff  cannot  recover,  if  subsequent  to  defendant's  negligence,  he  negli- 
gently fails  to  avoid  injury.*"  The  doctrine  of  discovered  peril  has  no  application 
in  the  absence  of  actual  Imowledge  on  the  part  of  the  person  causing  the  injury  of 
the  peril  of  the  person  injured  in  time  to  prevent  the  injury  by  the  use  of  means 
within  his  reach."" 

Imputed  negligence.^'^ — Wliere  the  relation  of  master  and  servant  or  principal 
and  agent  does  not  exist,  negligence  of  one  person  is  not  imputable  to  another  who  is 
injured,  unless  the  former  Was  subject  to  the  latter's  control  at  the  time  of  the  in- 
jury."^ Thus,  negligence  of  the  driver  of  a  vehicle  is  not  imputable  to  a  person 
riding  therein,  who  exercises  no  control  over  the  driving,  whether  such  person  be 
the  guest  of  the  driver,"'  or  one  who  has  hired  the  vehicle,  and  driver;**  but  if  the 


App.]  13  Tex.  Ct.  Rep.  140,  87  S.  "W.  401. 
Nor  In  Wisconsin.  Owen  v.  Portage  Tel;  Co. 
[Wis.]  105  N.  W.  924.  Instruction  erroneous 
which  told  jury  that  plaintiff  could  recover 
for  death  of  intestate  if  defendant  was 
guilty  df  willful  negligence  showing  an  ut- 
ter disregard  for  life,  even  if  deceased  was 
negligent  if  his  negligence  was  slight  as 
compared  with  defendant's.  Denver  &  R. 
G.  R.  Co.  V.  Maydole,  33  Colo.  150,  79  P.  1023. 

85.  Chicago  Union  Traction  Co.  v.  Mc- 
Ginnis,  112  111.  App.  177.  Contributory  negli- 
gence is  no  defense  to  an  action  for  injuries 
caused  by  gross  negligence.  Barmore  v. 
Vicksburg  S.  &  P.  R.  Co.,  85  Miss.  426,  38 
So.  210.  One  who  willfully  and  wantonly, 
in  reckless  disregard  of  the  rights  of  others, 
by  a  positive  act  or  careless  omission,  ex- 
poses another  to  Injury  or  death,  is  liable 
for  the  consequences,  even  if  the  other  was 
guilty  of  negligence  or  other  fault  in  con- 
nection with  the  causes  which  led  to  the 
Injury.  Banks  v.  Braman,  188  Mass.  367,  74 
N.  E.  594. 

86.  See  4  C.  L.  776. 

87.  Hanson  v.  Manchester  St.  R.  Co.  [N. 
H.]    62  A.   595. 

88.  Ross  V.  Metropolitan  St.  R.  Co.,  113 
Mo  App.  600,  88  S.  W.  144;  MacFeat  V.  Phila- 
delphia, etc.,  R.  Co.  [Del.]  62  A.  898.  A  per- 
son's negligence  in  placing  himself  in  a 
perilous  position  is  not  a  bar  to  a  recovery 
where  the  defendant  was  willfully  negligent 
thereafter.  Fitzgibbons  v.  Manhattan  R. 
Co.,  88  N.  Y.  S.  341.  Contributory  negligence 
of  'plaintiff  will  not  defeat  recovery  if  de- 
fendant could  have  avoided  the  accident  by 
the  exercise  of  ordinary  care.  Norfolk  & 
W.  R.  Co.  V.  Spencer's  Adm'x  [Va.]  52  S.  E. 
310;  Hawley  v.  Columbia  R.  Co.,  25  App.  D.  C. 
1;  Georgetown  &  T.  R.  Co.  v.  Smith,  25  App. 
D  C  259.  Contributory  negligence  is  no  defense 
when  it  is  alleged  that  defendant  knew  of 
plaintiff's  peril  and  could  have  avoided  the 
Injury  by  reasonable  care.  Northern  Tex. 
Traction  Co.  v.  Yates  [Tex.  Civ.  App.]  88 
S.  W.  283.  If  a  motorman  could  have 
prevented  a  collision  after  seeing  plain- 
tiff's danger,  plaintiff  could  recover  though 
he  had  been  previously  negligent  in  selecting 
a  drunken  driver.  Hanson  v.  Manchester  St. 
R     Co     [N    H.]    62    A.    595.     Engineer    held 


grossly  negligent  in  disobeying  signals  to 
stop  instantly,  as  a  consequence  of  which  a 
child  was  killed  on  the  track.  Cleveland 
etc.,  R.  Co.  V.  Riokef,  116  111.  App.  428.  Evi- 
dence held  to  warrant  finding  that  motorman 
could  have  prevented  collision  with  wagon 
by  exercising  due  care.  Cicero  &  P.  St.  R. 
Co.  V.  'Reiser,  115  111.  App.  146.  Error  of 
judgment  by  an  engineer  in  attempting  to 
stop  before  giving  warning  signal,  when  he 
saw  a  boy  run  on  the  track,  was  not  neces- 
sarily negligence.  Chicago  &  E.  I.  R.  Co.  & 
Westerni  I.  R.  Co.  v.  Eganolf,  112  111.  App. 
323.  Where  a  motorman  saw  or  ought  to 
have  seen  a  child  close  to  the  track,  the  bur- 
den was  on  the  company  in  an  action  for  in- 
juries to  the  child,  to  show  that  the  motor- 
man  used  the  degree  of  care  "strictly  com- 
mensurate with  the  demands  and  exigencies 
of  the  occasion"  to  prevent  injury  to  the 
child;  if  such  care  was  not  used,  the  company 
would  be  liable.  Jacksonville  Elec.  Cb.  v. 
Adams    [Fla.]    39   So.   133. 

89.  See    4   C.   L.    776. 

90.  Cardwell  v.  Gult  etc.,  R.  Co.  [Tex.  Civ. 
App,]  13  Tex.  Ct.  Rep.  458,  88  S.  W.  422. 
Theory  of  discovered  peril  inapplicable 
where  engineer  could  not,  by  the  use  of  tlie 
utmost  care,  have  avoided  a  collision  after 
seeing  deceased  on  the  trade.  Colorado  & 
S.  R,  Co.  V.  Thomas,  33  Colo.  517,  81  P.  801. 
Evidence  held  not  to  show  that  motorman,  by 
using  all  the  means  at  hand,  could  have 
stopped  a  car  in  time  to  prevent  striking  a 
man  walking  on  the  track.  McLean  v.  Oma- 
ha &  C.  B.  R.  &  Bridge  Co.  [Neb.]  103  N.  W. 
285. 

91.  See  4  C.  L,  777. 

93.  Negligence  of  engineer  In  not  avoid- 
ing a  collision  held  not  imputable  to  conduc- 
tor who  was  killed  while  in  the  caboose 
door,  the  conductor  not  being  able  to  exer- 
cise any  control  over  the  engineer  at  the 
time.  St.  Louis  &  S.  F.  R.  Co.  v.  McE'all, 
[Ark.]   86  S.  W.   824. 

93.  Negligence  of  driver  employed  by  a 
coal  company  and  not  by  plaintiff  not  im- 
putable to  plaintiff  who  was  Injured  while 
being  carried  in  the  conveyance.  Little  v. 
Central  Dist.  &  Printing  Tel.  Co.  [Pa.]  62  A. 
848.  Negligence  of  husband,  driving,  not  im- 
putable to  bis  wife,  where  she  exercised  no 
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driver  was  the  servant  of  the  person  injured,"'  or  was  subject  to  the  direction  and 
restraint  of  such  person/^  or  if  negligence  of  the  person  injured  concurs  with  that 
of  the  driver,"^  there  can  be  no  recovery  for  the  injuries  suffered. 

By  weight  of  modem  authority,  negligence  of  a  parent  or  custodian  is  not  im- 
putable to  a  child  non  sui  juris,  so  as  to  bar  an  action  brought  on  its  behalf."'  But 
contributory  negligence  of  a  beneficiary  will  defeat  an  action  for  wrongful  death."" 


control  over  him  and  took  no  part  in  the 
driving-.  Negligence  will  not  be  imputed 
from  the  mere  existence  of  the  marriage  re- 
lation. New  York,  etc.,  R.  Co.  v.  Robbins 
[Ind.  App.]  76  N.  E.  804.  Where  plaintiff 
was  riding  in  a  buggy  as  the  invited  guest 
of  her  friend  who  was  driving,  negligence  of 
the  person  driving,  if  any,  was  not  imputable 
to  plaintiff  so  as  to  bar  her  action  for  injur- 
ies resulting  from  a  collision  with  a  tele- 
phone pole  in  the  street.  Bevis  v.  Vanceburg 
Tel.  Co.  [Ky.]  89  S.  W.  126.  Where  plaintiff 
was  riding  in  a  sleigh  with  her  husband, 
who  was  driving,  his  negligence,  if  any,  could 
not  be  imputed  to  her,  so  as  to  bar  recovery 
In  an  action  by  her  for  injuries  suffered  in  a 
collision  with  a  street  car.  Teal  v.  St.  Paul 
City  R.  Co.  [Minn.]  104  N.  W.  945.  Plaintiff's 
testator  was  riding  in  a  covered  express  wa- 
gon, driven  by  another,  and  was  sitting  on 
a  trunk  in  the  rear  of  the  wagon,  when  a 
collision  occurred.  Held,  negligence  of  the 
driver  was  not  imputable  to  the  plaintiff's 
testator.  Penna  v.  Interurban  St.  R.  Co.,  48 
Misc.  647,  96  N.  Y.  S.  208.  Negligence  of 
driver  not  imputable  to  one  riding  in  vehicle 
unless  relation  of  master  and  servant  exists. 
Buckler  v.  Newman,  116  111.  App.  546.  That 
son  was  driving  and  mother  was  riding  with 
him  does  not  show  master  and  servant  re- 
lation. Id.  The  negligence  of  the  driver 
of  a  vehicle  is  not  imputable  to  a  person  wno 
is  riding  with  him  as  his  guest  and  has  noth- 
ing to  do  with  the  driving.  West  Chicago 
St.   R.  Co.   V.   Dougherty,   110  111.  App.   204. 

94.  Where  plaintiff  hired  a  carriage  and 
driver  and  simply  directed  the  driver  where 
to  go,  negligence  of  the  driver  contributing 
to  produce  a  collision  with  a  street  car  was 
not  imputable  to  plaintiff.  Sluder  v.  St.  Louis 
Transit  Co.,  189  Mo.  107,  88  S.  W.  648.  If 
motorman  was  negligent  in  running  car  into 
carriage,  the  occupant  could  recover  from  de- 
fendant, though  the  driver  of  the  carriage 
over  whom  plaintiff  had  no  control  or  di- 
rection was  negligent  in  suddenly  turning 
the  carriage  on  the  track.  Chicago  Union 
Traction  Co.  v.  Leach,   215   111.   184,    74  N.   E. 

119. 

»5.  Negligence  of  a  servant  driving  the 
master's  vragon  is  chargeable  to  the  master 
who  suffers  injury  while  riding  therein, 
Markowitz  v.  Metropolitan  St.  R.  Co.,  186 
Mo.  350,  85  S.  W.  351. 

96.  Decedent  was  killed  at  a  railroad 
crossing  by  negligence  of  the  driver  who 
did  not  stop  to  look  or  listen  for  trains.  The 
driver  was  hired  with  the  horse  and  carriage 
and  was  subject  to  decedent's  direction  and 
restraint.  Held,  there  could  be  no  recovery 
bv  his  estate  for  decedent's  death.  Dryden 
V    Pennsylvania  R.  Co.   [Pa.]    61  A.   249. 

'»7  The  fact  that  wife  was  riding  with 
husband  who  had  entire  control  of  driving 
did  not  relieve  her  from  the  exercise  of  due 
car"  for  her  own  safety.     New  York,  etc.,  R. 


Co.  V.  Robbins  [Ind.  App.]  76  N.  E.  804. 
Where  two  persons  riding  in  a  vehicle  were 
killed  at  a  railroad  crossing,  one  being  the 
guest  of  the  other,  who  drove,  there  could  be 
no  recovery  for  the  guest's  death  ■where  he 
joined  Avith  the  driver  in  an  effort  to  cross 
In  front  of  a  train,  even  though,  negligence 
of  the  driver  was  not  Imputable  to  the  guest. 
Colorado  &  S.  R.  Co.  v.  Thomas,  33  Colo.  517, 
81  P.  801.  If  plaintiff  was  negligent  in  driv- 
ing with  one  who  was  drunk,  and  whose  act 
contributed  to  produce  a  collision,  and  the 
motorman  could  not  have  prevented  the  col- 
lision after  discovery  of  plaintiff's  danger, 
plaintiff  could  not  recover.  Hanson  v.  Man- 
chester St.  R.  Co.  [N.  H.]  62  A.  595.  Where 
plaintiff  "was  Tiding  in  a  closed  carriage  on  a 
dark  night  and  could  not  see  or  communicate 
with  the  driver  in  time  to  direct  him  to 
avoid  a  street  car,  he  could  not  be  held  guilty 
of  contributory  negligence.  Sluder  v.  St. 
Louis  Transit  Co.,  189  Mo.  107,  88  S.  W.  648. 
»8.  Mattson  v.  Minnesota  &  N.  W.  R.  Co. 
[Minn.]  104  N.  W.  443.  Where  a  boy  7% 
years  old  was  fatally  injured  while  playing 
in  a  building  which  was  being  torn  do^vn, 
the  fact  that  his  parents  were  negligent  In 
permitting  him  to  go  unattended  into  a 
place  of  danger  would  not  defeat  a  recovery 
for  his  death  by  his  administrator,  though 
the  parents  would  be  benefited  by  a  recov- 
ery in  such  action.  Wilmot  v.  McPadden 
[Conn.]  61  A.  1069.  The  contributory  negli- 
gence of  parents  in  permitting  a  child,  a  boy 
tour  years  and  one  month  old,  to  go  without 
a  care-taker  upon  streets  where  electric  cars 
are  run,  cannot  be  imputed  to  the  child  in 
an  action  by  him  for  injuries  caused  by 
negligent  operation  of  a  car.  Jacksonville 
Elec.  Co.  V.  Adams  [Pla.]  39  So.  183.  Negli- 
gence of  parents  who  take  their  child  on  a 
street  car  of  defective  construction  is  not 
Imputable  to  the  child  in  an  action  by  it 
for  injuries  received  from  falling  oft  the  car. 
Northern  Tex.  Traction  Co.  v.  Roye  [Tex. 
Civ.  App.]  86  S.  W.  621.  Where  child  a  lit- 
tle over  four  years  old  was  injured  by  fall- 
ing through  a  defective  walk  while  his 
father  held  him  by  the  hand,  negligence  of 
his  father  would  not  bar  an  action  by  the 
child.  Boehm  v.  Detroit  [Mich.]  12  Det.  Leg. 
N.  397,  104  N.  W.  626.  Plaintiff's  two  sons, 
each  under  nine  years  of  age,  found  on  the 
premises  of  defendant  a  stick  of  dynamite, 
which  they  exploded,  instantly  killing  the 
younger  and  permanently  maiming  and  in- 
juring the  other.  This  action  was  for  the 
benefit  of  the  Injured  boy.  The  jury  found  that 
the  defendant  company  was  guilty  of  negli- 
gence in  permitting  the  dynamite  to  remain  on 
or  about  its  premises  unguarded  or  unpro- 
tected. Held,  that,  conceding  the  contribu- 
tory negligence  of  the  children's  father  (a 
point  which  was  in  dispute)  the  plaintiff 
could  recover.  Mattson  v.  Minnesota  &  N. 
W.   R.   Co.,    [Minn.]   104   N.  W.    443. 
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§  5.  Actions.  Pleading.^ — The  complaint  or  petition  must  allege  facts  dis- 
closing a  duty  owed  by  defendant  to  the  person  injured.''  A  general  allegation  of 
negligence  is  sufficient  as  against  a  general  demurrer/  •  provided  the  complaint  is 
predicated  upon  some  act  or  omission,*  but  is  insufficient  as  against  a  special  demur- 
rer for  want  of  facts>^  or  a  motion  to  make  more  specific'  A  specification  of  the 
particulars  of  the  negligence  relied  on  cannot  be  avoided  by  alleging  that  such 
matters  are  more  peculiarly  within  the  knowledge  of  the  defendant,  and  cannot, 


'Sote:  This  case  overrules  the  previous 
cue  of  Fitzgerald  v.  The  Railway  Company, 
29  Minn.  336,  13  N.  "W.  168,  43  Am.  Rep.  212. 
The  leading  case  of  Hartfield  v.  Roper,  21 
Wend.  [N.  Y.]  615,  34  Am.  Dec.  273,  which 
holds  that  the  negligence  of  the  parent  is 
imputable  to  the  child,  was  relied  on  in 
Fitzgerald  v.  Railway  Co.,  29  Minn.  336,  13 
N.  W.  168,  43  Am.  Rep.  212,  and  is  followed 
in  some  jurisdictions.  Terre  Haute  St.  Ry. 
Co.  V.  Tappenbeck,  9  Ind.  App.  422;  Casey  v. 
Smith,  152  Mass.  294,  23  Am.  St.  Rep.  842, 
9  L.  R.  A.  259;  Holly  v.  Light  Co.,  8  Gray 
[Mass.]  1^3;  O'Brien  v.  McGlinchy,  68  Me. 
552;  Leslie  v.  Lewiston,  62  Me.  468;  Cana- 
van  V.  Stuyvesant  et  al.,  12  Misc.  [N.  Y.]  74; 
Decker  v.  McSorley,  111  Wis.  91.  However, 
the  principal  case  seems  to  be  in  accordance 
both  with  the  weight  of  authority  and  rea- 
son. Robins'^n  v.  Cone,  22  Vt.  213;  Berry  v. 
Lake  Erie  &  W.  R.  Co.,  70  F.  679;  Daley  v. 
Norwich,  etc.,  R.  Co.,  26  Conn.  591,  68  Am. 
Dec.  413;  Wymore  v.  Mahaska  County,  .  78 
Iowa,  396;  Battshil  v.  Humphreys,  64  Mich. 
514,  31  N.  W.  894,  28  Am.  &  Bng.  R.  Cs.  597. 
57  Am.  Rep.  474  (note);  Erie  City  Pass.  R. 
Co.  V.  Schuster,  113  Pa.  412,  57  Am.  Rep.  471. 
Bishop,  Non-Contract  Law,  §  582;  Beach, 
Con.  Neg.  (3rd  Ed.)  5  127,  et  seq;  Newman  v. 
Railroad  Company,  52  N.  J.  Law,  446,  8  L.  R. 
A  842;  Warren  V.  St  R.  Co.,  70  N.  H.  352; 
Railroad  Co.  v.  Snyder,  18  Ohio  St.  399;  Bot- 
toms V.  Seaboard  R.  Co.,  114  N.  C.  699,  25  L. 
R.  A.  784;  Railway  Co.  v.  Moore,  59  Tex.  64; 
City  of  Bvansville  v.  Senhenn,  151  Ind.  42,  41 
L.  R.  A.  72S;  Railway  Co.  v.  Wilcox,  138  111. 
370  21  L.  R.  A.  76;  Jaggard,  Torts,  p.  984. 
See  3  Mich.  L  R.  166.  That  the  negligence 
of  the  actual  custodian  is  imputable  to  the 
child  is  held  in  some  jurisdictions  which 
have  repudiated  Hartfield  v.  Roper  (above). 
The  Burgundia,  29  F.  464;  Pittsburg,  etc.,  R. 
Co.  V.  Caldwell.  74  Pa.  421.  The  principal 
case  should  be  distinguished  from  that  class 
of  eases  where  the  action  is  brought  on  be- 
half of  the  parent  himself.  Where  the  par- 
ent Is  the  real  beneficiary,  his  contributory 
negligence  may  be  pleaded.  Westerberg  et 
al  V  Kinzu,  etc.,  R.  Co.,  142  Pa.  471,  24  Am. 
St  Rep  510;  Battshill  v.  Humphreys,  64  Mich. 
514.— See  4  Mich.  L.  R.  79;  5  Columbia  L.  R. 
652;  and  note  4  C.  L.  778. 

90.     See  note  4  C.  L.  778.  .        ,    „    , 

1.     See  4  C.  L.  779;   also  Pleading,  4  C.  L. 

980. 

2  The  facts  and  circumstances  from 
which  the  law  will  imply  a  legal  duty  must 
be  stated.  Ward  v.  Danzeizen,  111  111.  App. 
163  Declaration  which  alleged  only  that 
defendant  owned  a  building  which  it  leased 
to  another,  and  that  a  bucket  dropped  from 
the  building  upon  plaintiffs  head,  and  did 
Tiot  show  where  plaintiff  was,  or  that  any 
relation  existed  between  them,  did  not  show 


a  duty  owed  by  defendant  to  plaintiff. 
Chicago  &  W.  I.  R.  Co.  v.  Gardanier,  116  III. 
App.  619.  It  was  unnecessary  to  specially 
allege  that  it  was  defendant's  duty  to  keep 
a  switch  closed  and  locked,  where  it  was 
alleged  that  injury  resulted  from  negligence 
in  failing  to  keep  switch  closed  and  locked. 
Chicago  Terminal  Transfer  R.  Co.  v.  Vanden- 
berg,  164  Ind.  470,  73  N.  E.  990. 

!L  Hudgins  v.  Coca  Cola  Bottling  Co.  [Ga.] 
50  S.  E.  974.  A  complaint  charging  negli- 
gence in  general  terms,  no  specific  act  of 
negligence  being  charged,  is  suflicient  as 
against  a  demurrer.  Casey  v.  American 
Bridge  Co.  [Minn.]  103  N.  W.  623.  Negli- 
gence may  be  inferred  from  facts  and  circum- 
stances shown  in  evidence  and  it  is  not  nec- 
essary to  plead  all  the  facts  and  circum- 
stances from  "Which  this  Inference  may  be 
drawn.  Pittsburg,  etc.,  R.  Co.  v.  Wise  [Ind. 
App.]  74  N.  E.  1107. 

4,  A  complaint  characterizing  an  act  as 
having  been  carelessly  and  negligently  done 
is  sufficient  to  withstand  a  demurrer  for 
want  of  facts.  Under  such  allegation  facts 
constituting  the  negligence  may  be  show^n. 
Lake  Erie  &  W.  R.  Co.  v.  Fike  [Ind.  App.] 
74  N.  E.  636;  Southern  Ind.  R.  Co.  v.  Mes- 
sick  [Ind.  App.]  74  N.  E.  1097.  An  allega- 
tion of  carelessness  is  a  sufficient  allega- 
tion of  want  of  ordinary  care.  Coney  Island 
Co.  V.  Mitsch,  3  Ohio  N.  P.  (N.  S.)  81.  While 
a  general  allegation  that  an  act  was  negli- 
gently done  is  sufficient  as  against  a  demur- 
rer for  want  of  facts,  yet  a  complaint  for 
negligence  which  is  not  predicated  upon 
some  act  or  omission  is  demurrable.  Lake 
Brie  &  W.  R.  Co.  v.  McFall  [Ind.]  76  N.  B. 
400.  Where  a  complaint  charged  negligence 
of  three  railroad  companies  in  running  trains 
and  giving  and  receiving  orders  as  the 
cause  of  a  collision  but  did  not  set  out  any 
act  or  omission  of  any  or  all  defendants,  no 
negligent  act  being  directly  alleged,  it  was 
insufficient.  Chicago  &  W.  I.  R.  Co.  v.  Mar- 
shall [Ind.  App.]  75  N.  B.  973.  Complaint 
alleging  that  there  was  some  defect  on  the 
running  board  of  a  street  car,  and  that  plain- 
tiff's foot  was  caught,  causing  her  to  fall, 
held  insufficient,  amounting  merely  to  a 
general  allegation  of  negligence.  Wilbur 
V.   Rhode   Island  Co.    [R.   I.]    61   A.   601. 

6.  The  particulars  of  the  negligence  must 
be  set  out  when  a  special  demurrer  is  filed, 
raising  the  objection  that  the  allegations  are 
too  general.  Hudgins  v.  Coca  Cola  Bpttling 
Co.  [Ga.]  60  S.  B.  974.  Complaint  alleging 
that  defendant  negligently  and  Improperly 
manufactured  and  prepared  mince  meat 
which  decedent  ate  and  died  held  to  state  a 
cause  of  action,  but  to  be  defective  because 
not  alleging  particular  acts  of  negligence, 
and  hence  bad  as  against  demurrer  for  want 
of  facts.     Salmon  v.  Libby  [111.]  76  N.  E.  573. 
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for  want  of ,  information,  be  alleged.'^  Allegations  of  a  petition  cannot  be  aidod 
by  the  maxim  res  ipsa  loquitur.'  A  complaint  -which  sets  out  several  acts  of  negli^ 
gence,  each  alleged  to  be  a  proximate  cause  of  injury,  is  not  demurrable,"  though  it 
"may  be  open  to  the  objection  that  it  is  not  sufBciently  specific.^"  A  complaint  to 
recover  for  injuries  to  ■  a  child  inflicted  by  dangerous  machinery  on  defendant's 
premises  must  allege  an  express  invitation  to  come  upon  the  .premises,  or  that  the 
dangerous  machinery  was  so  attractive  to  children  that  its  maintenance  amounted 
to  an  implied  invitation.^^ 

Contributory  negligence  is  generally  held  to  be  matter  of  defense  which  need 
not  be  negatived  in  the  complaint'-  unless  the  facts  pleaded  tend  to  show  it.'' 
But  in  some  states  the  complaint  must  allege  freedom  from  contributory  negligence.'* 
An  allegation  of  due  care  by  plaintiff  must  be  broad  enough  to  cover  the  entire 
transaction.'" 

Tlie  answer. — The  defense  of  contributory  negligence  is  usually  not  available 
as  a  defense  if  not  specially  pleaded,'"  unless  plaintiff's  evidence  discloses  such  negli- 
gence." The  facts  claimed  to  constitute  contributory  negligence  must  be  set  out." 
While  a  denial  of  negligence  and  an  allegation  of  contributory  negligence  are 
verbally  inconsistent,  they  are  not  so  in  practice,  and  a  defendant  need  not  elect 


e.  Casey  v.  American  Bridge  Co.  [Minn.] 
103  N.  W.  623.  Defendant  has  the  right  to 
a  specific  statement  of  the  facts  relied  on 
as  constituting  negligence,  but  plaintiff  is 
not  required  to  make  a  prolix  statement 
of  the  details.  Pittsburgh,  etc.,  R.  Co.  v.  Si- 
mons   [Ind.   App.]    76   N.    E.    883. 

7.  Hudgins  v.  Coca  Cola  Bottling  Co. 
{Ga,]    50  S.   B.   974. 

8.  V7here  objection  is  that  averments  of 
negligence  are  too  general.  Hudgins  v.  Coca 
Cola  Bottling  Co.    [Ga.]    50  S.  B.  974. 

9.  Complaint  held  to  allege  sufficiently 
that  negligence  complained  of  caused  the  in- 
jury where  several,  acts  of  negligence  were 
set  out  and  it  was  then  alleged  that  "said 
acts  were  the  direct  and  proximate  cause 
of  the  death"  complained  of  and  that  all  of 
said  acts  contributed  thereto.  Internation- 
al &  G.  N.  R.  Co.  V.  Glover  [Tex.  Civ.  App.]  13 
Tex.  Ct.  Rep.  263,  88  S.  W.  515. 

10.  A  complaint  is  not  demurrable  for  al- 
leging several  acts  of  negligence,  each  al- 
leged to  be  a  proximate  cause  of  injury;  but 
defendant  may,  undef  Va.  Code  1904  §  3249, 
demand  a  more  ■  specific  statement  of  the 
cause  of  action  relied  on.  Pocahontas  Col- 
lieries Co.  V.  Bukas'  Adm'r  [Va,]  51  S.  E. 
449. 

11.  Complaint  held  Insufficient  in  action 
to  recover  for  injuries  to  a  child  of  6  caught 
in  an  endless  chain  arrangement  for  haul- 
ing   lumber.     DriscoU    v.    Clark    [Mont.]    80 

P.  1. 

12.  Southern  Ind.  B.  Co.  v.  Corps  [Ind. 
App.]  76  N.  E.  902.  Burden  of  proving  con- 
tributory negligence  is  on  defendant  and 
plaintiff  need  not  allege  freedom  therefrom 
In  his  complaint.  Board  of  Councilmen  of 
City  of  Frankfort  v.  Chinn  [Ky.]  89  S.  W. 
188.  Where  allegations  necessary  to  state 
the  cause  of  action  in  no  way  suggest  negli- 
gence on  the  part  of  plaintiff,  there  is  no 
implication  of  negligence  to  be  negatived, 
and  an  averment  that  plaintiff  was  without 
fault  Is  unnecessary,  and  if  made,  is  mere 
surplusage.  Nellis  v.  Cincinnati  Traction 
Co.,  3  Ohio  N.  P.   (N.  S.)   527. 


13.  Where  a  complaint  alleges  that  the 
damages  set  up  were  caused  solely  by  acts 
of  defendant.  It"  shows  by  necessary  infer- 
ence that  plaintiff  was  not  guilty  of  contrib- 
utory negligence.  Indiana  Nitroglycerine  & 
Torpedo  Co.  v.  Lippencott  Glass  Co.  [Ind.] 
75  N.  E.  649. 

14.  See   4   C.  L.   781,   ii.    19. 

15.  Ward  v.  Danzeizen,   111  111.  App.   103. 

16.  Where  the  immaturity  of  the  plaintiff 
is  set  out  in  an  action  for  darnages  sustain- 
ed in  the  service  of  the  defendant,  and  the 
answer  is  a  general  denial  and  contributory 
negligence  is  not  -pleaded,  the- rule'  which 
requires  the  plaintiff  to  show  that  he  was 
without  fault  does  not  apply,  and  the  silence 
of  the  jury  upon  that  question  does  not 
amount  to  a  finding  against  the  plaintiff. 
Ginn  v.  Myrick,  3  Ohio  N.  P.  (N.  S.)  448. 
-When  plaintiff's  evidence  and  pleadings  do 
not  tend  to  show  contributory  negligence, 
the  defense  is  not  available  unless  pleaded; 
lience,  where  answer  Is  general  denial  and 
plea  of  contributory  negligence,  such  plea 
is  not  mere  surplusage,  and  a  motion  to 
make  more  definite  will  lie.  Nellis  v.  Cin- 
cinnati Traction  Co.,  3  Ohio  N.  P.  (N.  S.)  527. 

Coutrn:  Contributory  negligence  may  be 
proven  under  a  general  denial.  New  York, 
etc.,  R.  Co.  V.  Robbins  [Ind.  App.]  76  N.  E. 
804.  Though  contributory  negligence  is  mat- 
ter of  defense  it  may  be  proved  under  a 
general  denial.  Roberts  v.  Terre  Haute  Elec. 
Co.    [Ind.  App.]    76  N.  E.  895. 

17.  Where  plaintiff's  evidence  shows  con- 
tributory negligence,  the  defense  is  avail- 
able though  not  pleaded.  Kappes  v.  Brown 
Shoe  Co.  [Mo.  App.]  90  S.  W.  1158.  Where 
plaintiff's  evidence  shows  contributory  neg- 
ligence, defendant  is  entitled  to  take  advan- 
tage of  the  defense  though  it  is  not  spe- 
cially pleaded;  thus,  it  was  available  though 
defendant's  plea  of  contributory  negligence 
had  been  stricken.  Engelking  v.  Kansas 
City,   etc.,  R.  Co.,  187  Mo.  158,  86  S.  W.   89. 

18.  Southern  R.  Co.  v.  Branyon  [Ala.]  39 
So.   675. 
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between  tlie  two  defenses  ;^°  nor  does  the  plea  of  contributory  negligence,  when 
properly  pleaded,  admit  the  negligence  as  charged  in  the  petition.^" 

Issues  and  proof. '''^ — Plaintiff  must  prove  his  case  as  pleaded,^''  and  proof  of 
negligence  not  alleged  is  excluded,^^  as  a  recovery  cannot  be  based  thereon.^*  If 
several  acts  of  negligence  are  relied  on,  proof  of  one  or  more  of  those  well  pleaded, 
as  the  cause  of  the  injury,  is  sufBeient.''^  Where  particular  acts  of  negligence  are  ■ 
charged,  plaintiff  wiU  be  confined  thereto  though  the  petition  contains  also  a  gen- 
eral charge  of  negligence.^*  To  sustain  a  joint  judgment  against  defendants  sued 
jointly,  the  evidence  must  show  that  the  acts  of  negligence  co-operated  concurrently 
or  in  continuous  successive  order  to  produce  the  injury.^'^  If  he  fails  to  show 
joint  liability,  plaintiff  may  amend  and  proceed  against  the  party  shown  to  be  at 
fault.28 


10.  Jackson  v.  Natchez  &  W.  R.  Co.,  114 
La.    981,    38    So.    701. 

20.  [Conflict  noted.]  Jackson  v.  Natchez 
&  W.  B.  Co.,  114  La.  981,  38  So.  701.  A 
plea  of  contributory  negligence,  coupled 
with  a  plea  of  not  guilty,  is  not  an  admis- 
sion of  negligence;  the  case  may  be  tried 
upon  either  or  both  defenses.  Louisville  & 
K.  R.  Co.  V.  Pearce  [Ala.]   39  So.'  72. 

31.     See    4    C.    L.    782. 

22.  Where  a  complaint  charges  that  a 
fire  ■was  started  by  sparks  from  the  engine 
blown  upon  the 'building  by  the  wind  It  Is 
not  supported  by  proof  that  the  ftre  spread 
from  the  right  of  way.  Lake  Erie  &  W.  R. 
Co.  v.  McFall  [Ind.]  76  N.  B.  400.  No  vari- 
ance w^here  it  -was  alleged  that  a  boy  was  in- 
jured by  a  live  wire  on  a  certain  street  and 
the  proof  showed  that  the  boy  reached 
through  a  fence  and  caught  hold  of  the 
w^ire  which  was  hanging  from  a  tree  in  a 
neighboring  yard.  Lynchburg  Tel.  Co.  v. 
Booker,  103  Va.  594,  50  S.  B.  148.  Where 
complaint  alleged  negligence  in  ordering 
plaintiff  to  jump  from  a  moving  train,  and 
the  answer  denied  negligence,  instructions 
authorizing  a  recovery  without  finding  neg- 
ligence were  erroneous.  Burton  v.  Quincy, 
etc.,  R.  Co.,  Ill  Mo.  App.  617,  86  S.  W.  503. 

24.  Recovery,  if  any,  must  be  on  ground 
negligence  alleged,  or  which  constitute  the 
res  gestae.  Hudgins  v.  Coca  Cola  Bottling 
Co.  [Ga.]  50  S.  E.  974.  It  Is  error  to  admit 
evidence  of  negligence  not  charged  in  the 
complaint.  Stenger  v.  Buffalo  Union  Fur- 
nace Co.,  109  App.  Dlv.  183,  95  N.  T.  S.  793. 
In  action  for  Injuries  to  child,  proof  that 
he  was  non  sul  juris  was  Inadmissible,  that 
fact  not  being  alleged.  Roberts  v.  Terre 
Haute  Elec.  Co.  [Ind.  App.]  76  N.  B.  895. 
Where  a  specific  act  of  negligence  is  alleg- 
ed, an  allegation  that  plaintiff's  injuries 
were  caused  by  defendant's  negligence  and 
not  by  any  act  of  plaintiff  is  not  a  general 
allegation  df  negligence  under  which  evi- 
dence of  acts  not  charged  may  be  introduced. 
Albin  V.  Seattle  Blec.  Co.  [Wash.]   82  P.  145. 

24.  Recovery,  If  any  must  be  on  ground 
alleged.  Wabash  R.  Co.  v.  Warren,  113  111. 
App.  172;  Bartz  v.  Chicago  City  R.  Co.,  116 
111.  App.  554.  Plaintiff  must  prove  the  spe- 
cific acts  of  negligence  charged.  Tucker  v. 
Central  of  Georgia  R.  Co.  [Ga.]  50  S.  B.  128, 
Plaintiff  must  recover.  If  at  all,  upon  proof 
of  the  specific  acts  of  negligence  charged. 
Augusta  B.  &  Blec.  Co.  v.  Weekly  [Ga.]  52 
S.  E.  444.     Plaintiff  can  recover  only  for  neg- 
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ligenoe  alleged  even  though  other  causal 
negligence  of  defendant  be  proved.  Chicago 
City  R.  Co.  V.  Bruley,  315  111.  464,  74  N.  E. 
441.  When  declaration  is  for  common-law 
negligence,  there  can  be  no  recovery  for 
statutory  negligence.  Spring  Valley  Coal 
Co.  V.  Robizas,  111  111.  App.  49.  Refusal  to 
charge  jury  not  to  consider  any  negligence 
not  pleaded  was  error.  Baltimore  &  O.  R. 
Co.  V.  Lockwood,  72  Ohio  St.  STSe,  74  N.  B. 
1071.  The  negligence  alleged  in  the  com- 
plaint must  be  established,  and  an  instruc- 
tion which  does  not  so  limit  the  right  of 
recovery  is  erroneous.  Chicago,  etc.,  R.  Co. 
V.  Thrasher  [Ind.  App.]  73  N.  B.  829.  Judg- 
ment for  plaintiff  reversed  where  court  sub- 
mitted a  theory  including  negligence  not 
charged.  Politowitz  v.  Citizens'  Tel.  Co. 
[Mo.  App.]  90  S.  W.  1031.  Where  negligence 
charged  was  permitting  stairway  "to  become 
slippery  and  dangerous"  It  w^as  reversible 
error  for  the  charge  to  permit  a  recovery 
for  failure  to  properly  light  the  stairway. 
Beeves  v.  Fourteenth  St.  Store,  96  N.  T.  S. 
448.  Where  complaint  charged  failure  to 
guard  excavation  near  highway,  so  as  to 
render  the  latter  safe,  there  could  be  no  re- 
covery upon  proof  that  excavation  was  2  to 
5  feet  from  highway  and  plaintiff  knowing- 
ly left  the  highway  and  went  upon  the  pri- 
vate premises.  Crimmins  v.  United  Engi- 
neering &  Contracting  Co.,  96  N.  Y.  S.  1032. 

25.  Dutro  v.  Metropolitan  St.  R.  Co.,  Ill 
Mo.  App.  258,  86  S.  W.  915.  Instruction  re- 
quiring plaintiff  to  prove  every  allegation 
of  every  count  held  erroneous.  Harvey  v. 
Chicago  &  A.  R.  Co.,  116  111.  App.  507.  A 
plaintiff  may  plead  in  one  paragraph  differ- 
ent acts  of  negligence  and  upon  the  trial 
it  is  sufiioient  if  he  prove  such  negligence 
charged  as  will  establish  his  case,  and  this 
may  be  a  single  act  of  negligence.  New 
York,  etc.,  B.  Co.  v.  Bobbins  [Ind.  App.]  76 
N.  E.  804. 

26.  Politowitz  V.  Citizens'  Tel.  Co.  [Mo.] 
App.]    90  S.  W.   1031. 

27.  Waters-Pierce  Oil  Co.  v.  Van  Blderen 
[C.  C.  A.]  137  F.  557.  Where  suit  is  brought 
against  two  defendants  for  joint  negligence', 
there  can  be  no  recovery  upon  the  joint  ac- 
tion where  it  appears  that  there  was  no  com- 
munity of  fault  by  the  two  defendants  in  tlie 
act  which  occasioned  the  injury.  Sturze- 
becker  v.  Inland  Traction  Co.,  211  Pa.  156, 
60  A.   583. 

28.  Where  counsel  refused  to  amend, 
though   no  concert   of  action  was   shown,   a 
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Under  a  plea  of  not  guilty  it  may  be  proved  that  the  damage  alleged  resulted 
from  a  cause  other  than  that  charged  in  th€  complaint. "'  Where  a  petition  charges 
a  joint  tort  against  two  defendants,  and  the  answer  is  a  general  denial,  one  of  the 
defendants  may  show  that  the  other  is  an  independent  contractor  and  that  negli- 
gence of  his  servants  caused  the  injury  complained  of.'° 

Evidence.  Admissibility.^^ — Negligence,  like  any  other  fact,  may  be  proved 
by  circumstantial  evidence;^"  hence,  evidence  of  the  circumstances  of  an  accident'^ 
tending  to  show  the  conduct  of  the  parties^*  or  to  explain  or  excuse  conduct  alleged 
to  have  been  negligent^'  is  admissible.  Usually,  evidence  must  be  confined  to  the 
time  and  place  in  issue  ;^°  but  other  evidence  is  sometimes  admitted  to  show  notice 
or  knowledge"  or  to  prove  a  negligent  course  of  conduct.^*  Evidence  of  repairs 
or  precautions  subsequent  to  an  injury  is  inadmissible.''* 


nonsuit  was  proper.     Sturzebecker  v.  Inland 
Traction   Co.,    211   Pa.   156,    60   A.    583. 

29.  An  answer  in  a  trespass  case  cate- 
erorically  denying  the  numbered  paragraphs 
of  the  statement  of  claim  is  equivalent  to  a 
plea  of  not  guilty,  and  is  supported  by  proof 
that  the  damage  claimed  resulted  from  some 
cause  other  than  that  alleged;  such  other 
cause  need  not  be  specified  ,or  alluded  to  in 
the  plea.  Siegfried  v.  South  Bethlehem 
Borough,  27  Pa.  Super.  Ct.  456.  Thus,  in  an 
action  for  damages  alleged  to  be  due  to  de- 
fective sewers,  defendant  may  under  such  a 
plea,  prove  that  an  extraordinary  flood 
caused  the  injury.     Id. 

30.  Overhouser  v.  American  Cereal  Co. 
[Iowa]   105  N.  W.  113. 

31.  See  4  C.  L.  782;  also  Evidence,  4  C.  L. 
1301. 

32.  Chicago  Terminal  Transfer  R.  Co.  v. 
Vandenberg,  164  Ind.  470,  73  N.  B.  990.  Di- 
rect evidence  of  negligence  is  not  necessary, 
since  negligence,  like  any  other  fact,  can 
be  established  by  proof  of  circumstances 
from  which  it  may  be  inferred.  Western 
Md.  R.  Co.  V.  Shivers  [Md.]   61  A.  618. 

33.  Evidence  of  circumstances  surround- 
ing accident  at  street  crossing,  including  ab- 
sence of  a  lookout,  is  admissible.  Chicago 
&  A.  R.  Co.  v.  Mayer,  112  111.  App.  149.  In 
action  for  damage  to  horse  and  wagon  in 
collision,  distance  horse  had  been  dragged 
by  engine  admissible  to  show  circumstances 
and  speed  of  train.  Louisville  &  N.  R.  Co.  v. 
Pearcfe  [Ala.]  39  So.  72.  The  introduction  of 
the  pole  of  a  wagon,  the  breaking  of  which 
caused  an  accident,  constitutes  evidence  of 
negligence,  when  an  examination  of  the 
part  shows  that  it  has  been  a  long  time  in 
bad  condition.  Walton  v.  Ensign,  6  Ohio  C. 
C.    (N.    S.)    300. 

34.  Due  care  by  plaintiff  may  be  shown 
by  showing  circumstances  and  plaintiff's 
conduct  at  the  time.  Village  of  Upper  Alton 
v.  Green,  112  111.  App.  439.  Where  a  team- 
ster was  injured  by  being  caught  between 
his  dray  and  a  car  from  which  he  was  un- 
loading freight,  his  team  having  suddenly 
backed  against  him  as  an  engine  from 
which  steam  escaped  passed,  evidence  of  a 
failure  to  give  a  warning  of.  the  starting 
and  approach  of  the  engine  was  admissible. 
Hickey     v.     Rio     Grande     Western     R.     Co. 

[Utah]   82  P.  29.  ,    v.         *        v., 

35.  Evidence  of  existing  labor  troubles 
was  admissible  when  negligence  in  having 
an  Insufficient  force   of  lyatchmen   to  guard 


cotton   was   charged.     Texas   &   P.   R.   Co.   v. 
Coutourie    [C.   C.  A.]    135  P.   465. 

36.  Evidence  that  wires  belonging  to  de- 
fendant were  defective  at  other  times  and 
places  inadmissible  in  action  for  death 
caused  by  live  "wire  which  came  in  contact 
with  a  feed  wire  of  another  company.  Unit- 
ed Elec.  Light  &  Power  Co.  v.  State  [Md.] 
60  A.  248.  In  an  action  for  injuries  to  a 
child  playing  on  a  turntable,  evidence  that 
the  turntable  was  no  more  attractive  to 
children  than  near-by  poojs  of  water  was 
irrelevant.  Denison  &  P.  S.  R.  Co.  v.  Harlan 
[Tex.  Civ.  App.]  13  Tex.  Ct.  Bep.  207,  87  S. 
W.    732. 

37.  Evidence  that  an  apron  or  approach 
which  caused  an  injury  was  similar  to 
those  in  general  use  throughout  the  city 
was  admissible  to  show  knowledge  of  its 
character  by  plaintiff.  Keim  v.  Ft.  Dodge, 
126  Iowa,  27,  101  N.  W.  443.  Evidence  of 
previous  accidents  caused  by  an  ash  pit 
in  the  basement  of  a  building  was  admis- 
sible to  show  notice  by  the  owner  of  the 
building  of  its  Sangerous  condition.  With- 
ers V.  Brooklyn  Real  Estate  Exch.,  94  N.  T. 
S.    328. 

38.  Where  negligence  charged  was  fail- 
ure to  store  cotton  in  such  manner  as  to 
protect  it  against  fire  and  to  provide  such 
a  system  of  inspection  and  protection  as  to 
guard  against  the  spreading  of  fire,  evi- 
dence that  the  man  in  charge  habitually 
became  intoxicated  and  incapable  of  prop- 
erly performing  his  duties,  was  admissible. 
Texas  &  P.  R.  Co.  v.  Coutourie  [C.  C.  A.] 
135  P.  465.  In  an  action  for  injuries  result- 
ing from  negligence  in  loading  cotton  into  a 
wagon,  evidence  of  what  took  place  when 
another  person's  wagon  was  loaded  was  ad- 
missible to  show  who  was  in  charge  and 
that  the  system  of  loading  used  was  danger- 
ous. Northern  Tex.  Const.  Co.  v.  Crawford 
[Tex.  Civ.  App.]  87  S.  W.  223.  'Where  neg- 
ligence of  a  railroad  company  in  providing 
spark  arresters  is  claimed  to  have  caused 
a  fire,  but  no  particular  engine  is  identified 
as  the  one  causing  the  particular  Are  in 
question,  evidence  of  the  unusual  quantity  of 
sparks  emitted  by  the  company's  engines, 
and  of  other  fires  caused  by  their  engines  at 
about  the  same  time;  is  admissible.  Shelly 
V.  Philadelphia  R.  Co.,  211  Pa.  160,  60  A.  581. 
If  a  particular  engine  is  identified  as  tlie 
one  which  started  a  fire,  evidence  that  other 
engines    had    defective    spark    arresters,    or 
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Presumptions  and  burden  of  proof.*" — The  burden  is  upon  the  plaintiil  to  prove 
negligence  of  the  defendant"^  as  the  proximate  cause  of  the  injury  complained  of.*^ 
This  burden  is  sustained  by  a  preponderance  of  evidence''^  fairly  and  reasonably 
tendiiig  to  establish  the  facts  essential  to  a  recovery.*^  Evidence  which  merely 
raises  a  surmise  or  conjecture  as  to  the  existence  of  such  facts  is  insufficient.*' 


evidence  relating  to  the  general  management 
of   the   company,   is   inadmissible.     Id. 

39.  Evidence  that  after  an  injury  the 
manner  of  loading  logs  was  changed,  inad- 
missible. Louisville  &  N.  R.  Co.  v.  Morton 
[Ky.]  89  S.  W.  243.  Evidence  'that  after  in- 
jury complained  of  in  action  against  city, 
the  abutting  o^vner  "was  notified  to  repair 
the  walk,  and  that  city  made  repairs  upon 
owner's  failure  to  do  so,  was  Inadmissible. 
Bailey  v.  Kansas  City,  189  Mo.  503,  87  S.  W. 
1182.  In  action  for  injuries  to  a  brakeman 
at  a  derailing  switch,  evidence  that  weeds 
and  rubbish  about  the  switch  were  cleared 
away  the  day  after  the  accident  was  inad- 
missible. St.  Louis  S.  W.  R.  Co.  v.  Arnold 
[Tex.    Civ.    App.]    87    S.    W.    173. 

40.  See  4  C.  L.   783. 

41.  Queen  Anne's  R.  Co.  v.  Reed  [Del.] 
59  A.  860;  North  Chicago  St.  R.  Co.  v.  O'Don- 
nell,  115  111.  App.  110;  Fletcher  v.  KeUy 
[Ind.  App.]  76  N.  B.  813;  Southern  R.  Co.  v. 
Hairs  Adm'r,  102  Va.  135,  45  S.  E.  867.  In 
action  for  injuries  to  cab  struck  by  stage 
coach,  evidence  held  insufficient  to  show 
defendant  owned  coach.  Forman  v.  New 
York  Transp.  Co..  95  N.  T.  S.  581.  Burden 
was  on  plaintiff  to  show  that  snow  which 
fell  on  her  came  from  defendant's  elevated 
tracks.  No  recovery  since  this  was  not 
shown.  McGee  v.  Boston  El.  R.  Co.  [Mass.] 
73  N.  E.  657.  Evidence  held  sufficient  to 
show  that  defendant  was  responsible  for 
obstruction  in  street.  "White  v.  Keystone 
Tel.  Co.,  211  Pa.  455,  60  A.  998.  Plaintiff 
must  show  by  greater  weight  of  evidence  a 
failure  to  exercise  proper  care  in  perform- 
ance of  a  legal  duty  owed  by  defendant  to 
plaintiff  under  the  circumstances.  Ramsbot- 
tora  v.  Atlantic  Coast  Line  R.  Co.,  138  N.  C. 
38,  50  S.  E.  448.  Evidence  insufficient  to 
show  defendant  was  contractor  in  charge  of 
blasting  operations,  or  that  he  participated  m 
work  and  was  a  joint  tort  feasor,  in  equity 
suit  for  injunction  and  damages.  Page  y. 
Dempsey,  99   App.  Div.  152,   90  N.  Y.  S.  1019. 

42.  Baltimore  &  O.  R.  Co.  v.  State  [Md.] 
61  A.  189;  Kearns  v.  Southern  R.  Co.  [N. 
C]  52  S.  E.  131;  Ramsbottom  v.  Atlantic 
Coast  R.  Line  Co.,  138  N.  C.  38,  50  S.  E.  448; 
Missouri,  etc.,  R.  Co.  v.  Greenwood  [Tex. 
Civ.  App.]  14  Tex.  Ct.  Rep.  10,  89  S.  W.  810. 
In  action  for  wrongful  death,  plaintiff:  has 
burden  of  proof  to  show  negligence  and  that 
such  negligence  caused  the  death.  Pegram 
V.  Seaboard  Air  Line  R.  Co.  [N.  C]  51  S.  E. 
975 

43.  Negligence  of '  defendant  need  not  be 
shown  beyond  a  reasonable  doubt  to  be  the 
cause  of  injury;  a  preponderance  of  evidence 
is  sufficient.  Southern  R.  Co.  v.  Railey  Bros., 
26  Ky.  L.  R.  53,  80  S.  W.  786. 

44.  A  verdict  cannot  rest  upon  conjecture; 
there  must  be  evidence  fairly  tending  to 
show  negligence  as  the  cause  of  injury. 
Stewart  v.  Van  Deventer  Carpet  Co.,  138  N. 
C.  60,  50  S.  E.  562.  Plaintiff  need  not  prove 
his  case  beyond  a  reasonable  doubt;  to  make 


a  prima  facie  case  he  need  only  make  it  ap- 
pear more  probable  that  Injury  resulted 
from  negligence  complained  of  than  that  it 
resulted  from  some  other  cause.  Wood's 
Adm'x  V.  Southern  R.  Co.  [Va.]  52  S.  E.  371. 
The  plaintiff  must  show  more  than  a  proba- 
bility of  a  negligent  act.  Southern  R.  Co. 
V.  Hairs  Adm'r,  102  Va.  135,  45  S.  E.  867. 
Evidence  sufficient  to  support  verdict 
against  defendant  where  plaintiff's  son  was 
struck  by  an  automobile  while  crossing  the 
street.  Spina  v.  New  York  Transp.  Co.,  96  N. 
Y.  S.  270.  Evidence  that  a  boiler  was  old, 
rusty,  cracked  and  patched,  and  that  an  ex- 
plosion occurred  at  a  point  where  these  de- 
fects were,  was  sufficient  to  show  negli- 
gence in  its  use.  Davis  v.  Charleston  &  "W. 
C.  R.  Co.  [S.  C]  51  S.  E.  552.  Negligence 
may  be  proved  by  circumstantial  evidence 
but  the  circumstances  must  be  such  as  to 
reasonably  lead  up  to  and  establish  the  fact 
to  be  proved.  Missouri,  K.  &  T.  R.  Co.  v. 
Greenwood  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep. 
10,   89  S.  W.  810. 

45.  The  proof  must  reasonably  tend  to  es- 
tablish the  essential  fact;  evidence  which 
merely  raises  a  surmise  or  conjecture  as  to 
such  fact  is  insufficient  to  support  a  ver- 
dict. Byrd  v.  Southern  Exp.  Co.  [N.  C]  51 
S.  E.  851.  In  an  action  for  wrongful  death 
based  on  delay  of  defendant  in  forwarding 
medicine  for  boy  ill  with  typhoid  fever,  the 
physician  in  charge  testified  that  the  medi- 
cine was  needful,  and  that  the  chances  for 
recovery  would  have  been  better  had  the 
medicine  arrived  on  time;  he  would  not  say 
that  recovery  would  iiave  resulted  had  time- 
ly delivery  been  made,  nor  that  recovery 
would  in  such  case  have  been  probable. 
Held,  evidence  insufficient  to  establish  de- 
fendant's negligence  as  proximate  cause  of 
boy's  death.  Id.  Evidence  held  insufficient 
to  warrant  reasonably  the  inference  that 
failure  of  engineer  to  stop  engine  sooner 
was  proximate  cause  of  crossing  accident. 
Kearns  v.  Southern  R.  Co.  [N.  C]  52  S.  E. 
131.  There  can  be  no  recovery  when  situa- 
tion disclosed  by  evidence  is  equally  con- 
sistent with  the  absence  as  with  the  exist- 
ence of  negligence.  McDonough  v.  James 
Reilly  Repair  &  Supply  Co.,  93  N.  Y.  S.  491. 
Where  workmen  went  into  an  elevator,  tlie 
door  being  open,  to  wait  for  the  operator, 
and  one  stood  partly  within  and  partly  with- 
out the  elevator  and  was  killed  by  the  sud- 
den starting  of  the  elevator,  which  was 
shown  to  be  in  perfect  condition,  no  negli- 
gence of  the  owner  of  the  building  or  con- 
tractor In  charge  of  elevator  was  shown. 
Green  v.  Urban  Contracting  &  Heating  Co., 
94  N.  Y.  S.  743.  Where  conductor  was 
thrown  from  platform  of  his  car  by  a  sudden 
jerk,  while  car  was  being  hauled  by  servants 
of  defendant — not  plaintiff's  master — and 
the  cause  of  the  jerk  was  not  shown,  there 
could  be  no  recovery  for  injuries  suffered. 
McGinness  v.  Third  Ave.  R.  Co.,  104  App. 
Div.    342,    93    N.    Y.    S.    787.     Evidence    held 
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Negligence  is  not  to  be  presumed  from  the  mere  fact  of  injury.*'  But  the 
manner  of  the  occurrence  of  an  injury  and  the  attendant  facts  and  circumstances  may 
well  warrant  the  inference  of  negligence,*^  as  where  the  instrumentality  causing 
the  injury  is  under  the  sole  control  of  the  defendant,*'  and  the  accident  is  one 
which  does  not  ordinarily  happen  if  due  care  is  used.*'  When  applicable,  the  res 
ipsa  loquitur  rule  operates  only  to  make  a  prima  facie  case,'"  sufficient  to  go  to  the 


insufficient  to  prove  that  defendants  had 
caused  injury  to  plaintiff's  building  by  neg- 
ligence in  blasting  operations.  Luria  v. 
Cusick,  93  N.  T.  S.  507.  Where  hostler  pulled 
lever  on  engine  to  back  it,  and  the  lever 
flew  back  and  the  engine  went  forward  into 
a  turntable  pit  and  injured  him,  but  he  did 
not  prove  any  defect  in  the  engine,  mere 
proof  of  such  injury  did  not  show  negligence 
of  the  master.  Green  v.  Southern  K.  Co.  [S. 
C]  52  S.  E.  45.  No  recovery  where  evidence 
did  not  show  greater  probability  that  de- 
fendant's negligence  caused  the  accident 
than  that  it  was  otherwise  caused.  Louis- 
ville, etc.,  K.  Co.  V.  Jolly's  Adm'x  [Ky.]  90 
S.  "W.   977. 

46.  Queen  Anne's  R.  Co.  v.  Reed  [Del.] 
59  A.  860;  McDonough  v.  James  Reilly  Re- 
pair &  Supply  Co.,  93  N.  T.  S.  491;  Venbuvr 
V.  Lafayette  Worsted  Mills  [R.  I.]  60  A.  770. 
Mere  fact  that  death  was  caused  by  crossed 
electric  wires  belonging  to  two  different 
companies  held  not  proof  of  negligence. 
United  Electric  Light  &  Power  Co.  v.  State 
[Md.]  60  A.  248.  Negligence  of  carrier  can- 
not be  Inferred  from  mere  bare  fact  that 
a  passenger  was  injured.  State  v.  United 
R.  &  Eleo.  Co.  [Md.]  60  A,  249.  Negligence 
will  not  be  presumed  from  the  mere  happen- 
ing of  an  accident;  there  must  be  some  rea- 
sonable evidence  of  well  defined  acts  of 
negligence  or  breach  of  duty  by  defendant 
causing  the  injury  complained  of.  Evidence 
held  not  to  show  negligence  where  street 
car  struck  pedestrian  who  was  walking  on 
the  track.  Garvick  v.  United  R.  &  Elec.  Co. 
[Md.]  61  A.  138.  The  mere  fact  that  an 
elevator  passenger  receives  an  injury,  with- 
out regard  to  the  circumstances  which  sur- 
round that  fact,  is  not  enough  to  throw  upon 
the  defendant  the.  burden  of  explaining 
the  cause  of  the  injury.  Edwards  v.  Manu- 
facturers' Bldg.  Co.  [R.  I.]  61  A.  646.  Where 
passenger  on  a  street  oar  got  her  foot 
caught  on  the  running  board  and  fell  when 
she  was  about  to  alight,  the  fact  of  such 
Injury  did  not  alone  raise  a  presumption  of 
negligence  on  the  part  of  the  company. 
Wilbur  v.  Rhode  Island  Co.  [R.  1.]   61  A.  601. 

47.  Negligence  is  never  presumed  from 
the  mere  fact  of  injury;  but  it  may  be  in- 
ferred from  that  fact  taken  in  connection 
with  attendant  facts  and  circumstances. 
Llbby  V.  Banks,  110  111.  App.  330.  The  doc- 
trine res  ipsa  loquitur  does  not  mean  that 
negligence  may  be  inferred  from  the  mere 
fact  that  an  accident  and  Injury  occurred; 
but  that  negligence  may  be  inferred  from 
some  attendant  fact  or  circumstance,  taken 
in  connection  with  the  fact  of  injury.  Wil- 
bur V.  Rhode  Island  Co.  [R.  I.]  61  A.  601. 
The  fall  of  a  loaded  elevator  Is  prima  facie 
evidence  of  negligence  In  the  person  charged 
with  the  duty  of  operating  it.  Edwards  v. 
Manufacturers'  Bldg.  Co.  [R.  I.]  61  A.  646. 
In  each  case  for  a  tortious  injury  the  ques- 


tion as  to  what  evidence  ■will  make  a  prima 
facie  case  of  negligence  and  require  an  ex- 
planation from  the  defendant  will  depend 
upon  the  nature  and  circumstances  of  the 
injury  and  the  measure  of  care  due  from 
the  defendant.  Cincinnati,  etc.,  R.  Co.  v. 
South   Pork  Coal   Co.    [C.   C.  A.]   139   F.   528. 

48.  The  maxim  res  ipsa  loquitur  applies 
when  the  cause  of  an  accident  is  under  the 
control  of  the  party  charged.  Pittsburg,  etc., 
R.  Co.  V.  Campbell,  116  111.  App.  356.  Where 
regular  passenger  train  ran  into  train  haul- 
ing workmen,  maxim  was  applicable.  Id. 
Where  street  car  passenger,  exercising  due 
care,  was  injured  by  blowing  out  of  con- 
troller of  car,  over  "which  company  had 
control,  a  presumption  of  negligence  arose. 
Firebaugh  v.  Seattle  Elec.  Co.  [Wash.]  82 
P.  995.  Evidence  that  a  fire  has  been  started 
by  sparks  from  an  engine  is  presumptive 
evidence  of  negligence  on  the  part  of  the 
operators  Qf  the  engine.  Martin  v.  McCrary 
[Tenn.]  89  S.  W.  324.  Where  a  structure 
on  which  meals  were  being  served  collapsed 
and  injured  plaintiff,  defendant,  who  was  in 
possession,  had  the  burden  of  shO"wing  that 
he  had  used  ordinary  care  to  make  the  struc- 
ture reasonably  safe.  Schnizer  v.  Phillips, 
108  App.   Div.  17,  95  N.  T.  S.   478. 

49,  When  an  unusual  and  unexpected  ac- 
cident happens,  caused  by  a  machine  In  the 
exclusive  management,  possession,  or  con- 
trol of  the  defendant,  the  accident  speaks 
for  itself,  and  Its  mere  occurrence  is  prima 
facie  proof  of  negligence  sufficient  to  impose 
on  defendant  the  duty  of  showing  freedom 
from  negligence.  Chicago  City  R.  Co.  v. 
Eick,  111  111.  App.  452.  Rule  held  applicable 
where  electric  car  ran  down  a  street  with- 
out an  attendant  and  caused  a  collision.  Id. 
Where  the  place  of  injury  is  such  that  or- 
dinarily no  accident  is  to  be  expected  unless 
from  a  careless  construction,  inspection,  or 
user,  and  both  inspection  and  user  were  at 
the  time  of  the  Injury  in  the  control  of  the 
party  charged,  and  the  accident  happened 
without  any  voluntary  act  of  the  person 
injured,  the  doctrine  res  ipsa  loquitur  may 
be  applied.  Weber  v.  Lieberman,  94  N.  T. 
S.  460.  Thus,  where  plaintiff  was  injured, 
while  on  a  sidewalk  looking  into  a  show 
window,  by  going  through  a  grating  in  the 
walk,  such  facts  gave  rise  to  a  presumption 
of  negligence  on  the  part  of  the  lessee  whose 
duty  it  was  to  make  repairs.  Id.  Where 
temporary  shed  built  over  sidewalk  by  de- 
fendants during  building  operations  fell,  in- 
juring plaintiff,  the  doctrine  res  ipsa 
loquitur  w^as  held  applicable.  Lubelsky  v. 
Silverman,   96  N.  Y.   8.   1056. 

50.-  The  fall  of  a  part  of  building,  in- 
juring plaintiff,  makes  a  prima  facie  case 
of  negligence  against  the  owner,  sufficient, 
unless  rebutted,  to  sustain  a  recovery  by 
plaintiff.  Connolly  v.  Des  Moines  Inv.  Co 
[Iowa]   105  N.  W.   400. 
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jury;"  it  does  not  shift  the  burden  of  proof. "^  Whether  negligence  shall  be  in- 
ferred from  the  circumstances  shown/^  and  whether  defendajit  has  successfully 
rebutted  the  prima  facie  case  made  by  the  plaintiff/*  are  questions  for  the  jury. 
The  application  of  the  res  ipsa  loquitur  rule  in  the  case  of  injuries  to  passengers  and 
servants  is  fully  treated  elsewhere.^* 

In  some  states,  plaintiff  must  show  want  of  contributory  negligence,  as  an 
element  of  his  case;^°  but  in  most  Jurisdictions  contributory  negligence  is  mattei' 
of  defense^  and  must  be  established  by  defendant"  by  a  preponderance  of  the  evi- 


51.  Proof  that  an  accident  occurred  Is 
sufficient  to  take  the  issue  of  negligence  to 
the  jury,  but  has  no  special  weight  as  evi- 
dence of  negligence.  Stewart  v.  Van  Deven- 
ter  .Carpet   Co.,   138   N.   C.    60,    50   S.    B.    562. 

52.  Connolly  v.  Des  Moines  Inv.  Co. 
[Iowa]  105  N.  W.  400.  Proof  of  the  occur- 
rence of  an  accident  suffices  only  to  take  the 
Issue  of  negligence  to  the  Jury.  The  oper- 
ation of  the  res  ipsa  loquitur  rule  to  this  ex- 
tent does  not  relieve  plaintiff  of  the  burden 
of  proof  nor  raise  any  presumption  in  his 
favor.  Ross  v.  Double  Shoals  Cotton  Mills 
[N.  C]  52  S.  E.  121;  Stewart  v.  Van  Deven- 
ter  Carpet  Co.,  138  N.  C.  60,  50  S.  B.  562; 
Lyles  V.  Brannon  Carbonating  Co.  [N.  C]  52 
S.  B.  233.  Though  circumstances  attending 
an  injury  to  a  passenger  are  such  as  to  raise 
a  presumption  of  negligence,  the  burden  of 
proof  is  still  upon  plaintiff  to  prove  negli- 
gence by  a  preponderance  of  evidence,  and 
the  court  may  properly  so  charge  the  Jury. 
Patterson  v.  San  Francisco  &  S.  M.  Elec.  R. 
Co.,  147  Cal.  178,  81  P.  531.  The  burden  of 
proving  the  negligence  charged  rests  upon 
plaintiff  throughout  the  trial.  Thus,  the 
burden  Is  not  shifted,  w^here  plaintiff  estab- 
lishes a  prima  facie  case  by  proving  injuries 
resulting  from  a  collision  between  a  street 
car  and  Ice  wagon  belonging  to  the  two 
defendants.  Maher  v.  Metropolitan  St.  R.  Co., 
102  App.  Div.  517,  92  N.  Y.  S.   825. 

53.  The  res  ipsa  loquitur  doctrine  simply 
makes  proof  of  the  occurrence  of  an  accident 
evidence,  the  inference  from  which  as  to 
negligence  of  defendant  is  to  be  drawn  by 
the  Jury.  Lyles  v.  Brannon  Carbonating  Co. 
[N.  C]   52  S.  E.  233. 

54.  Whether  the  prima  facie  case  made 
by  the  application  of  the  res  ipsa  loquitur 
rule  has  been  overcome  by  defendant  Is  for 
the  Jury.  Chicago  City  R.  Co.  v.  Bick,  111 
111.  App.  452.  Where  blowing  out  of  control- 
ler of  street  car  caused  injury  to  passenger 
and  witnesses  for  company  said  they  did 
not  know  cause  of  Its  blowing  out,  and  that 
sometimes  the  cause  could  not  be  learned, 
and  plaintift  showed  several  possible  causes, 
all  within  control  of  defendant,  whether 
defendant  had  overcome  presumption  of  neg- 
ligence was  for  Jury.  Pirebaugh  v.  Seattle 
Elec.   Co.    rWash.3    82  P.   995. 

55.  See  Carriers,  5  C,  L.  507;  Master  and 
Servant,  6  C.  U  521. 

56.  Buchholtz  v.  Incorporated  Town  of 
EadclIfCe  [Iowa]  105  N.  W.  336;  Connolly 
V.  Des  Moines  Inv.  Co.  [Iowa]  105  N.  W.  400. 
One  domplalning  of  Injury  through  negligence 
of  another  must  make  It  appear  that  on  his 
own  part  he  was  in  the  exercise  of  due  care. 
Calloway  v.  Agar  Packing  Co.  [Iowa]  104 
N.    W.    721.     No    recovery   for    death    where 


deceased  got  off  a  street  car  and  went 
around  behind  it  and  was  struck  by  car  on 
other  track.  Axelrod  v.  New  York  City  R. 
Co.,  109  App.  Div.  87,  95  N.  Y.  S.  1072.  When 
there  is  neither  direct  nor  circumstantial 
evidence  showing  the  presence  or  absence 
of  contributory  negligence,  plaintiff  cannot 
recover  without  some  affirmative  proof  of 
freedom  from  fault.  Scialo  v.  Stetfens,  94 
N.  Y.  S.  305.  The  question  of  defendant's 
negligence  should  not  be  submitted  to  the 
Jury  unless  there  is  evidence  of  freedom  of 
contributory  negligence  sufficient  to  go  to 
the  Jury.  Larsen  v.  United  States  Mortg.  & 
Trust  Co.,  104  App.  Div.  76,  93  N.  Y.  S.  610. 
57.  Queen  Anne's  B.  Co.  v.  Reed  [Del.] 
59  A.  860;  Simms  v.  Forbes  [Miss.]  38  So. 
546;  Hickey  v.  Rio  Grande  Western  R.  Co. 
[Utah]  82  P.  29;  Gulf,  etc.,  R.  Co.  v.  Melville 
[Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  29.  87 
S.  W.  863.  Burden  of  proving  contributory 
negligence  is  on  defendant  by  Burns'  Ann. 
St.  1901,  §  359a.  Diamond  Block  Coal  Co. 
V.  Cuthbertson  [Ind.]  73  N.  E.  818;  Davis  v. 
Mercer  Lumber  Co.,  164  Ind.  413.  73  N.  E.  899; 
Roberts  v.  Terre  Haute  Elec.  Co.  [Ind.  App.] 
76  N.  E.  323;  Union  Traction  Co.  v.  Sullivan 
[Ind.  App.]  76  N.  E.  116;  New  Castle  Bridge 
Co.  V.  Doty  [Ind.  App.]  76  N.  E.  557;  Fletcher 
V.  Kelly  [Ind.  App.]  76  N.  E.  813;  New  York, 
etc.,  R.  Co.  V.  Bobbins  [Ind.  App.]  76  N.  B. 
804.  Burns'  Ann.  St.  1901,  §  359a,  applies 
though  the  cause  of  action  arose  in  ariother 
state.  Chicago  Terminal  Transfer  R.  Co.  v. 
Vandenberg,  164  Ind.  470,  73  N.  B.  990.  Un- 
der Burns'  Ann.  St.  1901,  §  359a,  a  person 
injured  in  a  collision  at  a  railroad  crossing 
is  presumed  to  have  been  in  the  exercise  of 
due  care,  and  the  burden  of  proving  the  con- 
trary rests,  throughout  the  case,  on  defend- 
ant. Pittsburg,  etc.,  R.  Co.  v.  Reed  [Ind. 
App.]  75  N.  E.  50.  Contributory  negligence 
is  strictly  defensive  and  properly  no  evi- 
dence thereof  should  be  admitted  until  after 
the  close  of  plaintiff's  case.  Owen  v.  Portage 
Tel.  Co.  [Wis.]  105  N.  W.  924.  Affirmative 
evidence  of  due  care  by  plaintiff  is  unneces- 
sary; it  may  be  Inferred  from  circumstances 
and  from  a  lack  of  evidence  of  a  want  ot 
due  care.  Stevens  v.  United  Gas  &  Elec. 
Co.  [N.  H.]  60  A,  848.  Contributory  negli- 
gence Is  a  defense  in  the  federal  courts  but 
the  burden  thereon  Is  on  defendant,  since 
due  care  by  plaintiff  or  the  person  injured 
is  presumed.  Ward  v.  Dampskibselskabet 
Kjoebenhaven,  136  F.  502.  Where  there  was 
evidence  from  which  the  character  of  plain- 
tiff's conduct  could  be  determined,  it  was 
error  to  Instruct  that  it  would  be  presumed 
that  he  stopped,  looked,  and  listened  be- 
fore crossing  a  street  railway  tract.  Los 
Angeles  Traction  Co.  v.  Conneally  [C.  C.  A.] 
136  P.  104. 
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denee."'  All  the  evidence  in  the  ease  is  to  be  considered  on  the  issue;'"  and  if  con- 
tributory negligence  is  disclosed  by  plaintiff's  pleadings""  or  evidence/^  the  defend- 
ant is  entitled  to  the  benefit  of  the  defense  so  shown,  though  he  introduces  no  proof 
of  it. 

Questions   of  law   and   fad."^ — Ordinarily,   negligence,"'   contributory   negli- 


58.  New  Castle  Bridg-e  Co.  v.  Doty  [Ind. 
App.]  76  N.  E.  557.  A  preponderance  of  evi- 
dence is  sufficient  to  establish  contributory 
negligence;  instruction  that  it  must  be 
shown  by  evidence  "clear  and  convincing," 
error.  Sanders  v.  Aiken  Mfg.  Co.  [S.  C]  50 
S.  E.  679.  Defendant  must  prove  contribu- 
tory negligence  by  a  preponderance  of  evi- 
dence. Houston  &  T.  C.  B.  Co.  v.  Anglin 
[Tex.]  14  Tex.  Ct.  Rep.  104.  89  S.  W.  966. 
Contributory  negligence  need  only  be  estab- 
lished by  a  preponderance  of  the  evidence, 
and  it  is  error  to  require  it  to  be  proved 
by  a  preponderance  "to  the  satisfaction  of 
the  jury."  El  Paso  Blec.  R.  Co.  v.  Kitt 
[Tex.  Civ.  App.]  90  S.  W.  678.  It  is  error 
in  a  negligence  case  to  say  that  the  defend- 
ant must  "satisfy"  the  jury  as  to  the  claim 
of  contributory  negligence;  or  to  say  that 
the  defendant  was  bound  to  use  such  guards 
or  warnings  as  would  "prevent  an  accident" 
to  a  person  using  ordinary  care.  Cleveland, 
etc.,  R.  Co.  V.  Sivey,  6  Ohio  C.  C.    (N.  S.)   221. 

59.  A  charge  that  defendant  is  bound  to 
prove  contributory  negligence  by  a  prepon- 
derance of  evidence  is  erroneous  because  it 
deprives  defendant  of  the  benefit  of  any 
evidence  adduced  by  plaintiif  which  may 
tend  to  show  contributory  negligence.  City 
of  Indianapolis  v.  Cauley,  164  Ind.  304,  73 
N.  B.  691 ;  Indianapolis  &  B.  R.  Co.  v.  Barnes 
[Ind.  App.]  74  N.  E.  583.  An  instruction 
that  defendant  may  prove  contributory  neg- 
ligence under  a  general  denial  and  that  the 
burden  of  proving  such  negligence  is  on  de- 
fendant, is  not  erroneous  as  withdrawing 
plaintiff's  evidence  from  the  consideration 
of  the  jury  on  the  issue.  Town  of  Winamac 
V.  Stout  [Ind.]   75  N.  B.  158. 

00.  As  where  the  declaration  alleges  facts 
which  prima  facie  show  contributory  negli- 
gence, but  such  facts  are  coupled  with  mat- 
ter in  avoidance.  Simms  v.  Forbes  [Miss.] 
38   So.    546. 

61.  Simms  v.  Forbes  [Miss.]  38  So.  546. 
Contributory  negligence  need  not  be  shown 
by  defendant's  evidence  alone;  it  is  suffi- 
cient to  defeat  a  recovery  that  it  is  estab- 
lished by  a  preponderance  of  all  the  evi- 
dence, including  that  of  plaintift;  and  if 
plaintiff's  own  evidence  shows  such  negli- 
gence, defendant  need  not  introduce  any 
•proof,  but  Is  entitled  to  the  benefit  of  the 
defense  so  shown.  Philadelphia  B.  &  W.  B. 
Co.  V.  Hand  [Md.]  61  A.  285.  If  plaintiff's 
evidence  and  all  just  Inferences  therefrom 
show  contributory  negligence,  It  is  the  duty 
of  the  court  to  direct  a  verdict  even  though 
defendant  introduces  no  evidence  to  support 
his  plea.  Bridges  v.  Jackson  Blec.  R.,  Light 
&  Power  Co.   [Miss.]   38  So.   788. 

02.  See  4  C.  L.  785;  also  Questions  of  Law 
and  Fact,  4  C.  L.  1165. 

63.  Price  v.  St.  Louis,  etc.,  B.  Co.  [Ark.] 
88  S.  W.  575;  Ward  v.  District  of  Columbia, 
24  App.  D.  C.  524;  Central  Union  Bldg.  Co. 
V  Kolander,  113  111.  App.  305;  West  Chicago 
gt    B.  B.  Co.  V.  Dougherty,  110  111.  App.  204; 


Greenawaldt  v.  Lake  Shore  &  M.  S.  R.  Co. 
[Ind.]  73  N.  B.  910;  Illinois  Cent.  B.  Co.  v. 
Proctor  [Ky.]  89  S.  W.  714;  Bamsbottom  v. 
Atlantic  Coast  Line  B.  Co.,  138  N.  C.  38,  50 
S.  E.  448;  Gulf,  etc.,  B.  Co.  v.  Matthews 
[Tex.  Civ.  App.]  13  Tex.  Ct.  Bep.  949,  89 
S.  W.  983.  Whether  railway  company  was 
guilty  of  wanton  or  willful  conduct,  in 
action  for  injuries  to  mule  struck  by  a  car. 
Montgomery  St.  E.  Co.  v.  Bice  [Ala.]  38  So. 
857.  Street  car  struck  wagon  which  was 
on  the  track.  Davis  v.  Media,  etc.,  B.  Co.. 
25  Pa.  Super.  Ct.  444.  Whether  handcar 
frightened  plaintiff's  horses.  St.  Louis  S.  W. 
B.  Co.  V.  Everett  [Tex.  Civ.  App.]  13  Tex. 
Ct.  Bep.  890,  89  S.  W.  457.  Servant  of  in- 
dependent contractor  injured  by  car  of  de- 
fendant while  he  was  at  work  on  a  building 
near  the  track.  Sack  v.  St.  Louis  Car  Co., 
112  Mo.  App.  476,  87  S.  W.  79.  Steam  allow- 
ed to  escape  from  locomotive  near  traveled 
street,  causing  runa'way.  Foster  v.  East 
Jordan  Lumber  Co.  [Mich.]  12  Det.  Leg.  N. 
426,  104  N.  W.  617.  Whether  privy  had  been 
properly  inspected  and  maintained.  Howe 
V.  Chicago,  K.  &  S.  R.  Co.  [Mich.]  12  Det. 
Leg.  N.  36,  103  N.  "W.  185.  Where  paid 
spectator  at  exhibition  was  killed  by  dead 
branch  falling  from  a  tree.  Williams  v. 
Camden  Interstate  R.  Co.,  138  P.  571.  Wheth- 
er it  was  negligence  to  keep  a  powder  mag- 
azine in  a  certain  place,  under  certain  con- 
ditions. Chambers  v.  Milner  Coal  &  B.  Co. 
[Ala.]  39  So.  170.  Injuries  caused  by  fall- 
ing into  elevator  shaft  through  open  door 
in  dark  hall.  Fletcher  v.  Kelly  [Ind.  App.] 
76  N.  E.  813.  Whether  defendant  was  ex- 
ercising the  degree  of  care  called  for  by 
court's  instructions,  in  handling  a  bale  of 
oakum  over  a  passageway  used  by  the 
public.  Burns  v.  Dunham,  Carrigan  &  Hay- 
den  Co.  [Cal.]  82  P.  959.  Pedestrian  who  stop- 
ped to  look  in  at  door  of  building  in  course 
of  construction  was  killed  by  a  stone  sill 
knocked  off  the  wall  by  a  workman  above. 
Biegert  v.  Thackery,  212  Pa.  86,  61  A.  614. 
Evidence  sufficient  to  take  issue  of  negli- 
gence to  jury  :where  stock  of  millinery  was 
injured  by  water  from  an  upper  fioor.  Levin- 
son  V.  Myers,  24  Pa.  Super.  Ct.  481.  Negli- 
gence is  a  mixed  question  of  law  and  fact. 
Jones  V.  American  Warehouse  Co.  [N.  C]  51 
S.  E.  106.  Nonsuit  cannot  be  granted  on 
ground  that  plaintiff  has  failed  to  prove 
want  of  ordinary  care  by  defendant  unless 
no  other  legitimate  conclusion  can  be  drawn 
from  the  proof  by  the  jury.  King  v.  Zierz 
[N.  J.  Law]  62  A.  287.  When,  in  order  to 
determine  the  nature  of  an  act  claimed  to 
have  been  negligent,  it  is  necessary  to  pass 
upon  all  the  attendant  facts  and  circum- 
stances, '  the  determination  of  the  question 
is  for  the  jury.  United  R.  &  Blec.  Co.  v. 
Watkins  [Md.]  62  A.  234.  If  there  i's  any 
evidence  of  negligence  upon  which  the  jury 
can  properly  find  a  verdict,  or  if  the  con- 
clusion therefrom  is  debatable  or  rests  in 
doubt,   though   the   facts   are   undisputed,   or 
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gence,"*  and  proximate  cause/''  are  questions  of  fact  for  the  jury;  but  if  the  facts 
are  undisputed  and  such  that  only  one  reasonable  conclusion  can  be  drawn  there- 
from, such  issues  may  be  properly  passed  upon  by  the  court.""  The  capacity  of 
children  over  seven  years  of  age  is  for  the  jury.*" 


If  the  evidence  is  conflicting  In  regard  to 
any  material  fact,  it  becomes  a  question  of 
fact  for  the  jury.  Queen  Anne's  R.  Co.  v. 
Reed  [Del.]  B9  A.  860.  Error  to  direct 
verdict  where  evidence  Is  conflicting  as  to 
manner  in  which  injury  occurred.  "West 
Chicago  St.  R.  Co.  v.  Schulz,  217  111.  322, 
75  N.  E.  495.  Instruction  that  failure  to 
heed  certain  signals  would  be  negligence 
was  erroneous.  Wabash  R.  Co.  v.  Bhymer, 
112  111.  App.  225.  As  a  matter  of  law  an 
elevator  is  not  a  place  of  danger,  and  to  [ 
give  a  special  charge  to  the  contrary  would  j 
be  error.  Breuer  v.  Frank,  3  Ohio  N.  P.  (N.  j 
S.)  581.  Even  in  cases  where  the  res  ipsa  I 
loquitur  rule  is  applicable,  It  is  error  for  | 
the  court  to  charge  that  certain  acts  do  i 
or  do  not  constitute  negligence,  where  there  I 
is  no  statute  or  ordinance  on  the  subject; 
the  question  is  for  the  jury.  Augusta  B.  & 
Elec.  Co.  v.  Weekly  [Ga.]  52  S.  B.  444.  It 
is  error  for  the  court  to  tell  the  jury  what 
facts  do  or  do  not  constitute  negligence 
unless  there  is  a  statute  or  valid  municipal 
ordinance  which  in  terms  or  effect  declares 
the  act  referred  to  to  be  negligence.  At- 
lanta &  W.  P.  R.  Co.  V.  Hudson  [Ga.]  51 
S.  E.  29.  Where  evidence  was  conflicting 
as  to  negligence  of  a  driver  who  dumped 
lumber  so  that  it  rolled  on  plaintiff,  the  de- 
cision of  the  trial  judge  on  the  question, 
based  on  a  decision  as  to  the  credibility  of 
the  witnesses,  was  not  disturbed.  McDon- 
nell V.  New  Orleans  Cypress  Co.  [La.]  38 
go.  896.  Defendant's  negligence  In  con- 
struction and  maintenance  of  snow  fence 
on  adjoining  owner's  land,  with  the  owner's 
consent,  for  the  jury,  where  a  board  fell 
from  the  fence  injuring  a  child  of  six.  Fish- 
burn  v.  Burlington  &  N.  W.  R.  Co.,  127  Iowa, 
483,  103  N.  W.  481.  Negligence  for 
jury  where  woman  walking  along  brick 
building  in  course  of  construction  was 
struck  on  the  head  by  a  brick.  Decola  v. 
Cowan   [Md.]    62  A.   1026. 

64.  St.  Louis,  etc.,  B.  Co.  v.  Hitt  [Ark.] 
88  S.  W.  90S;  Price  v.  St.  Louis,  etc.,  R.  Co. 
[Ark.]  88  S.  W.  575;  Queen  Anne's  R.  Co.  v. 
Beed  [Del.]  59  A.  860;  Chicago  &  A.  R.  Co.  v. 
Bell  111  111.  App.  280 ;  Central  B.  Co.  v.  Sehnert, 
115  ill.  App.  560;  Toledo,  St.  L.  &  W.  B.  Co. 
v.  Christy,  111  111.  App.  247;  Shickle-Harrison 
&  Howard  Iron  Co.  v.  Beck,  112  111.  App. 
444;  Greeiiawaldt  v.  Lake  Shore  &  M.  S.  R. 
Co  [Ind.]  73  N.  B.  910;  Calloway  v.  Agar 
Packing  Co.  [Iowa]  104  N.  W.  721;  Aren- 
schield  v.  Chicago,  etc.,  R.  Co.  [Iowa]  105 
N  W.  200;  Christ  v.  Wichita  Gas,  Elec.  Light 
&  Power  Co.  [Kan.]  S3  P.  199;  Strauss  v. 
United  R.  &  Elec.  Co.  [Md.]  61  A.  137; 
Foster  v.  Bast  Jordan  Lumber  Co.  [Mich.] 
12  Det.  Leg.  N.  426,  104  N.  W.  617;  Deland 
V.  Cameron,  112  Mo.  App.  704,  87  S.  W.  897; 
McLean  v.  Omaha  &  C.  B.  R.  &  Bridge  Co. 
[Neb.]  103  N.  W.  285;  Omaha  St.  R.  Co.  v. 
Mathiesen  [Neb.]  103  N.  W.  666.  Wagon  on 
street  car  track  struck  by  car.  Davis  v. 
Media,  etc.,  B.  Co.,  25  Pa.  Super.  Ct.  444. 
Woman    stepped    backwards    and    fell    down 


stairway  in  defendant's  store.  Accousi  v. 
Stowers  Furniture  Co.  [Tex.  Civ.  App.]  13 
Tex.  Ct.  Rep.  362,  87  S.  W.  861.  Conduct 
of  person  going  upon  railway  tracks. 
Chicago  &  E.  I.  R.  Co.  v.  Zapp,  110  111.  App. 
553.  Collision  at  railroad  crossing.  Steed 
V.  Rio  Grande  Western  R.  Co.  [trtah]  82  P. 
476.  Whether  teamster,  on  premises  to  de- 
liver goods,  was  negligent  where  he  stepped 
into  elevator  well  in  an  effort  to  escape 
a  hole  in  the  floor.  Wright  v.  Perry,  188 
Mass.  268,  74  N.  E.  328.  Whether  tenant  of 
building  was  negligent  in  going  down  stair- 
way at  night  without  lighting  the  gas,  know- 
ing the  stair  carpet  was  defective.  Lee  V. 
Ingraham,  94  N.  T.  S.  284.  Pedestrian  stop- 
ped to  look  in  at  door  of  building  in  course 
of  construction  and  "was  struck  by  a  falling 
stone  sill  and  killed.  Riegert  v.  Thackery, 
212  Pa.  86,  61  A.  614.  Horse  stepped  through 
hole  in  bridge  and  plaintiff  was  thrown  from 
wagon  and  injured.  Smith  v.  Jackson  Tp., 
26  Pa.  Super.  Ct.  234.  Girl  of  14  fell  into 
open  inlet  In  street  while  assisting  grand- 
mother across,  there  being  evidence  that  it 
was  dark.  Dougherty  v.  Philadelphia  [Pa.] 
60  A.  261.  Where  boy  was  struck  by  wagon, 
whether  he  was  negligent  in  not  looking 
out  for  it  was  for  the  jury,  where  the  ques- 
tion must  be  decided  by  reference  to  all 
attendant  circumstances.  Schramm  v.  Park- 
er [N.  J.  Err.  &  App.]  62  A.  410.  Contribu- 
tory negligence  is  for  the  court  only  when 
the  evidence  admits  of  but  one  conclusion. 
Chicago  City  R.  Co.  v.  Nelson,  215  111. 
436,  74  N.  E.  45S.  Contributory  negligence 
is  for  the  jury,  unless  exact  standard  of 
duty  is  fixed.  Union  Traction  Co.  v.  Sulli- 
van [Ind.  App.]  76  N.  E.  116.  What  a  rea- 
sonably prudent  person  would  do  for  his 
own  safety  under  the  circumstances  of  a 
particular  case  is  a  question  for  the  jury. 
Pittsburg,  etc.,  B.  Co.  v.  Smith,  110  111.  App. 
154.  If,  construing  evidence  most  strongly 
in  favor  of  plaintiff,  the  jury  could  find  that 
he  exercised  due  care,  the  question  should 
be  submitted  to  the  jury.  Patterson  v.  Chi- 
cago &  W.  I.  B.  Co.,   Ill  111.  App.   441. 

65.  Moore  v.  Grachowski,  111  111.  App. 
216;  City  of  Chicago  v.  Bush,  111  111.  App. 
638;  Southern  Const.  Co.  v.  Hinkle  [Tex. 
Civ.  App.]  89  S.  W.  309.  Whether  negligence 
of  driver  of  vehicle  or  motorman  caused 
collision.  Palmer  Transfer  Co.  v.  Paducah 
R.  &  Light  Co.  [Ky.]  S9  S.  W.  515.  Whether 
the  evidence  shows  that  an  accident  was  the 
direct  result  of  an  act  of  God  is  ordinarily 
a  question  of  fact  for  the  jury.  Gulf,  etc., 
R.  Co.  V.  Boyce  [Tex.  Civ.  App.]  13  Tex.  Ct. 
Rep.  153,  87  S.  W.  395.  If  different  minds 
might  honestly  draw  from  the  testimony 
(from  which  negligence  of  the  defendant 
could  reasonably  be  inferred)  different  con- 
clusions as  to  the  cause  of  the  accident,  that 
question  is  for  the  jury.  .Ferguson  v.  Cen- 
tral R.  Co.,  71  N.  J.  Law,  647,  60  A.  382. 

66.  NegHsence  for  court.  McAllister  v. 
Jung,  112  111.  App.  138;  Mclntyre  v.  Orner 
[Ind.]  76  N.  E.  750;  Cleveland,  etc.,  E.  Co.  v. 
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Instructions.^^ — They  should  cover  all  issues  raised  by  the  pleadings  and  sup- 
ported by  evidence/^  but  should  not  submit  issues  not  so  raised  and  supported.'" 
"Negligence/'  "ordinaij  care/'  and  "proximate  cause/'  should  be  properly  defined 
when  the  terms  are  used  in  other  instructions.'^  Where  an  instruction  elfiarly  re- 
quires the  jury  to  find  all  the  facts  which  go  to  make  up  the  negligence  as  charged 
in  the  petition,  the  failure  to  use  the  word  "negligently"  in  the  charge  does  not 
render  it  erroneous.'^ 


Haas  [Ina.  App.]  74  N.  E.  1003.  "When  It 
appears  from  the  undisputed  facts  that  the 
injury  cannot  by  any  fair  process  of  rea- 
soning be  attributed  to  the  negligence  com- 
plained of,  the  question  is  one  of  law. 
Terminal  R.  Ass'n  v.  Larkins,  112  111.  App. 
366.  If  plaintiff  fails  to  produce  any  evi- 
dence of  negligence  on  the  part  of  the  de- 
fendant, or  if  no  fair  inference  of  negli- 
gence can  be  drawn  from  the  evidence  favor- 
able to  plaintiff,  assuming  that  such  evi- 
dence is  true,  it  becomes  the  duty  of  the 
court  to' nonsuit  the  plaintiff,  or  to  direct 
a  verdict  for  -defendant.  Queen  Anne's  R. 
Co.  V.  Reed  [Del.]  B9  A.  860.  Though  the 
facts  are  undisputed,  the  question  of  negli- 
gence is  for  the  Jury  if  more  than  one  rea- 
sonable inference  might  be  drawn  therefrom. 
Sharp   V.    Erie    R.   Co.    [N.    T.]    76   N.   B.    923. 

Contributory  negligence  for  court.  Christ- 
ensen  v.  Metropolitan  St.  R.  Co.  [C.  C.  A.] 
137  P.  708.  Evidence  being  clear  and  cer- 
tain, unconflicting,  and  leaving  no  room  for 
doubt,  contributory  negligence  Is  for  the 
court.  Louisville  &  N.  R.  Co.  v.  Pearce 
[Ala.]  39  So.  72.  Where  from  admitted  facts 
all  reasonable  minds  must  conclude  that 
plaintiff's  negligence  alone  caused  the  injury, 
a  verdict  may  be  directed  for  defendant. 
Hewes  v.  Chicago  &  B.  I.  R.  Co.,  217  III.  500, 
75  N.  E.  515;  Chicago,  B.  &  Q.  R.  Co.  v. 
Schwanenfeldt  [Neb.]  105  N.  W.  1101.  If 
taking  the  evidence  most  strongly  in  favor 
of  plaintiff,  the  jury  could  not  properly  find 
that  he  was  exercising  due  care,  the  court 
should  direct  a  verdict.  Patterson  v.  Chi- 
cago &  W.  I.  R.  Co.,  Ill  in.  App.  441.  .  The 
court  may  pass  upon  contributory  negli- 
gence if  there  is  no  room  for  doubt  as  to  the 
character  of  some  prominent  and  decisive 
act  done  by  plaintiff.  United  R.  &  Elec. 
Co  V.  Weir  [Md.]  62  A.  588.  When  facts 
are  not  disputed  and  the  Inferences  and  con- 
clusions therefrom  are  indisputable,  the 
question  of  contributory  negligence  is  for 
the  court.  Bridges  v.  Jackson  Elec.  R.  Light 
&  Power  Co.  [Miss.]  38  So.  788.  The  court 
may  find  as  a  matter  of  law  that  certain 
conduct  constitutes  contributory  negligence 
per  se  when  it  Is  such  an  act  that  all  men 
must  conclude  that  it  was  the  proximate 
cause  of  the  Injury  complained  of.  Cin- 
cinnati, etc.,  R.  Co.,  V.  Lohe,  6  Ohio  C.  C. 
<N.  S.)  144. 

67.  Whether  children  over  7  have  been 
guilty  of  contributory  negligence  is  a  ques- 
tion of  fact.  Cleveland,  etc.,  R.  Co.  v.  Scott, 
111  111.  App.  234.  The  question  as  to  the 
measure  of  capacity  of  an  infant  more  than 
fourteen  years  of.  age  is  a  question  for  the 
jury,  notwithstanding  the  legal  presumption 
that'  he  is  sul  juris.  Columbus  R.  Co.  v. 
Connor,  6  Ohio  C.  C.  (N.  S.)  361.  No  pre- 
sumption arises  as  to  whether  a  boy  eleven 
years  of  age  can  be  charged  with  contribu- 
tory  negligence,    but   his   capacity   to   avoid 


danger  is  a  question  to  be  left  entirely  to  the 
jury.  Cincinnati  Traction  Co.  v.  Blackson, 
6  Ohio  C.  C.  (N.  S.)  233.  Child  of  8  injured 
while  playing  on  turntable.  Berg  v.  Minne- 
apolis &  St.  li.  R.  Co.  [Minn.]  104  N.  W.  293. 
Where  conduct  of  child  was  such  that  it 
would  constitute  contributory  negligence  in 
an  adult,  it  was  properly  left  to  the  jury 
to  say  whether  the  child  was  capable  of  con- 
tributory negligence.  Chambers  v.  Milner 
Coal   &   R.   Co.    [Ala.]    39   So.    170. 

68.  See  4  C.  L.  786.  Only  a  few  illustra- 
tive holdings  are  here  given.  See  Instruc- 
tions,  6  C.  L.   43,  for  full  treatment. 

69.  W^here  contributory  negligence  is 
pleaded  and  supported  by  proof,  defendant 
is  entitled  to  an  instruction  thereon,  group- 
ing the  facts  relied  on.  St.  Louis  S.  W.  R. 
Co.  V.  Everett  [Tex.  Civ.  App.]  13  Tex.  Ct. 
Rep.  890,  89  S.  W.  457.  Two  distinct  though 
concurring  acts  of  negligence  being  charged, 
each  party  has  a  right  to  proper  instruc- 
tions on  each  ground  relied  on,  and  a  gen- 
eral verdict  cannot  stand  if  there  was  error 
in  instructing  or  refusing  to  instruct  on 
either  ground.  Chicago,  etc.,  R.  Co.  v.  Voel- 
ker   [C.  C.  A.]    129   F.    522. 

70.  Instruction  should  not  be  given  on 
contributory  negligence  if  there  is  no  evi- 
dence thereof.  South  Covington  &  C.  St.  R. 
Co.  v.  Nelson  [Ky.]  89  S.  W.  200.  Where 
willful  injury  was  not  claimed,  an  instruc- 
tion that  if  plaintiff  was  a  trespasser  or 
licensee  he  could  not  recover  without  proof 
of  willful  or  gross  negligence,  was  error. 
Chicago,  etc.,  R.  Co.  v.  Thrasher  [Ind.  App.] 
73  N.  B.  829.  Submission  of  issue  of  con- 
tributory negligence  held  prejudicial  error 
where  there  was  no  evidence  to  support  it. 
Clingan  v.  Dixon  County  [Neb.]  105  N.  W. 
710.  Judgment  reversed  where  instructions 
submitted  negligence  not  charged  in  peti- 
tion. Politowitz  V.  Citizens  Tel.  Co.  [Mo. 
App.]  90  S.  W.  1031. 

71.  In  an  action  based  on  negligence,  the 
court  should  define  the  terms  "ordinary  care" 
and  "negligence"  as  used  in  other  instruc- 
tions. South  Covington  &  C.  St.  R.  Co.  v. 
Nelson  [Ky.]  89  S.  W.  200.  In  an  action 
based  on  negligence,  negligence  should  be 
defined,  though  ordinary  care  is  also  defined. 
Covington  Saw  Mill  &  Mfg.  Co.  v.  Drexilius  27 
Ky.  L.  R.  903,  87  S.  W.  266.  Failure  to  define 
proximate  cause  was  not  error  when  the  court 
charged  that  negligence  must  be  found  to 
have  been  the  "direct  cause"  of  the  injury, 
since  a  detailed  and  technical  definition 
might  have  only  confused  the  jury.  Texas 
&  P.  R.  Co.  V.  Coutourie  [C.  C.  A.]  135  p. 
465.  A  special  charge  is  properly  refused! 
where  It  holds  plaintiff  to  the.  exercise  of 
proper  care  and  caution,  without  defining 
what  would  constitute  proper  care  and  cau- 
tion under  the  circumstances  of  the  case 
under  consideration.  Breuer  v.  P'-ank  3 
Ohio  N.   P.    (N.   S.)    581. 
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Verdicts  and  findings.''^ — If  special  findings  are  inconsistent  with  a  general 
verdict,  the  verdict  will  be  set  aside.^* 


NEGOTIABLE   INSTRUMENTS.'s 


Elements    and   Initicla    (777). 

Form   and   Interpretntion    and    l^ffeot 


§  1. 

§  2. 
(778). 

§  3.  Anomalous  Signatures  and  Indorse- 
ments   (780). 

§  4.  Liiabilities  and  Oiscliarge  of  Primary 
Parties  (781).  Defenses  Between  the  Orig- 
inal Parties   (782). 

§  5.  1-ilabillties  and  Discharge  of  Snretie)<), 
Guarantors,  and  Otlier  Anomalous  Parties 
(782). 

§  6.  Negotiation  and  Transfer  Generally 
(783). 

§  7.     Acceptance  (78S). 

§  8.  Indorsement  (785).  Indorser'g  Lia- 
bility  (785). 

§  9.     Presentment  and  Demand  (786). 


§  10.  Protest  and  Notice  Thereof  (787). 
The  Certificate  of  Protest  as  Evidence   (788). 

§  11.  Ne«-  Promise  After  Discharge  and 
Waiver  of  Presentment  or  the  Like   (788). 

§  12.     Accommodation  Paper  (788). 

§  13.  The  Doctrine  of  Bona  Fides  (789). 
Once  Bona  Fide  Holdership  Always  Bona 
Fide  Holdership  (789).  Notice  and  Knowl- 
edge (789).  Taking  in  Due  Course  of  Busi- 
ness (791).  Taking  Before  Maturity  (791). 
Parting  with  Value  (791).  Rights  of  a 
Bona  Fide  Holder  (791).  Burden  of  Proof 
(793). 

§  14.  Remedies  and  Procedure  Peculiar  to 
Nesotiahle  Paper  (793).  Pleading  (793). 
The  Answer  (794).  Evidence  (794).  Indem- 
nifying Maker  of  Lost  Instrument  (795). 


§  1.  Elements  and  indicia.''^ — A  negotiable  instrument  is  an  unconditional 
written  promise  or  order''  to  pay  to  a  certain  person^'  or  his  order  or  to  bearer'' 
a  certain  amount  of  money*"  at  a  certain  time.*^ 

The  time  of  payment^''  or  the  fact  of  the  maturity  of  the  instrument  at  some 
time  must  be  morally  certain,*'  and  the  certainty  must  exist  at  the  time  the  instru- 
ment is  executed.** 

The  amount^^  must  be  certain.*'  It  is  certain  if  it  can  be  rendered  so  by  com- 
putation.*' A  promise  to  pay  a  stated  sum  plus  or  minus  a  definite  amount  or  dis- 
count is  certain.**  The  amount  is  not  rendered  uncertain  by  a  provision  for  ex-, 
change**  and  by  the  weight  of  authority  a  provision  for  attorney's  fees  does  not 


72.  McCaffery  v.  St.  Louis  &  M.  R.  Co. 
[Mo.]   90  S.  W.   816. 

73.  See  4  C.  L.  787;  also  Verdicts  and 
Findings,  4  C.  L.   1803. 

74.  "Where  special  findings  show  contribu- 
tory negligence  on  part  of  plaintiff,  a  gen- 
eral verdict  for  plaintiff  should  be  set  aside 
on  motion.  National  Brass  Mfg.  Co.  v.  Raw- 
lings    [Kan.]    80  P.   628. 

75.  Scope  of  topic;  Matters  of  general 
contract  law  have  been  excluded  to  Con- 
tracts, 5  C.  L.  664,  though  arising  out  of 
suit  on  a  negotiable  instrument.  The  doc- 
trines peculiar  to  such  instruments  mark 
the  scope  of  the  topic.  Compare  post,  Non- 
Negotiable  Paper,  6  C.  L. 

76.  See  4  C.  L.  788. 

77.  "Deposited  with  me  by  David  Luther 
eight  hundred  dollars  in  cash  and  three 
hundred  dollars  In  Yorktown  bonds,  to  be 
delivered  on  call"  is  a  promissory  note  and 
governed  by  the  rules  of  law  pertaining  to 
that  class  of  instruments.  Luther  v.  Craw- 
ford, 116  111.  App.  351.  The  negotiable  in- 
struments law  defines  a  bill  of  exchange 
as  an  unconditional  order  drawn  by  one 
person  on  another,  and  a  check  as  a  demand 
bill  drawn  on  a  bank.  Instrument  held  a 
jDlll  of  exchange  and  not  a  check.  Amsinck 
V.  Rogers,   103  App.  Div.  428,  93  N.  T.  S.  87. 

78.  See  4  C.  L.  789,  n.  4  et  seq. 

79.  See  post,  Words  of  negotiability. 

80.  See  post.  The  amount. 

81.  See   post.    Time   of  payment. 

82.  See    4    C.    L.    789.     A    provision    that 


without  notice  the  payee  or  holder  may  ex- 
tend the  time  of  payment  destroys  negotia- 
bility. Rosenthal  v.  Rambo  [Ind.]  76  N.  E. 
404.  Act  May  16,  1901  §  5,  P.  L.  194  makes 
a  note  containing  a  provision  for  confession 
of  Judgment  before  maturity,  non-negotia- 
ble. Milton  Nat.  Bank  v.  Beaver,  25  Pa. 
Super.  Ct.  494. 

83.  Joseph  V.  Catron  [N.  M.]  81  P.  439. 
A  note  payable  upon  the  confirmation  by 
congress  of  a  certain  land  grant  is  not 
negotiable.     Id. 

84.  The  fact  that  a  condition  uncertain 
when  the  instrument  was  made  subsequently 
becomes  certain  does  not  make  the  instru- 
ment negotiable.  Joseph  v.  Catron  [N.  M.] 
81  P.  439. 

85.  See   4   C.  L.   788. 

86.  Loring  v.  Anderson  [Minn.]  103  N.  W. 
722.  There  must  be  no  uncertainty  as  to  the 
amount  called  for  at  any  particular  time. 
Smith  V.  First  State  Bank  [Minn.]  104  N. 
W.  369.  Where  one  part  of  a  note  recites  a 
consideration  of  $1,500  but  other  parts  and 
the  coupons  attached  as  well  as  the  mort- 
gage securing  it  recites  that  it  was  given 
for  $1,000  the  amount  Is  definite.  Griggs  v. 
Carson  [Kan.]  81  P.  471. 

87.  Loring  v.  Anderson  [Minn.]  103  N. 
W.   722. 

88.  Loring  v.  Anderson  [Minn.]  103  N.  W. 
722.  A  promise  to  pay  at  a  certain  date 
a  stated  sum  with  interest  is  not  rendered 
uncertain  by  a  provision  for  discount  if 
paid  on  or  before-such  date.     Id. 
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destroy  certainty ;°°  but  certainty  is  destroyed  by  provisions  for  costs  and  collection 
charges"'  or  for  accelerated  maturity  if  interest  is  not  paid  when  due.'^  A  pro- 
vision for  compound  interest  does  not  destroy,  negotiability"'  unless  under  a  rule 
that  the  instrument  must  contain  no  condition  not  certain  of  fulfillment."* 
Words  of  negotiability^^  must  be  contained  in  the  instrument."" 
The  instnunent  must  be  delivered. °^  The  acts  which  constitute  a  delivery 
are  not  dissimilar  from  those  required  to  complete  the  execution  of  any  other  con- 
tract."*    Delivery  before  date  does  not  affect  validity."" 

§  2.  Form  and  interpretation  and  effect.^ — The  amount  must  be  stated  in  the 
body  of  the  instrument/  but  ^\^here  stated  on  the  margin  a  bona  fide  holder  may 
fill  in  a  blank  with  such  amount  and  enforce  the  instrument  at  law,'  and  if  the 
amount  was  left  blank  by  mistake,  equity  may  correct  it.*  That  the  instrument  is 
post  dated  does  not  destroy  negotiability.'  An  instrument  becomes  non-negotiable 
after  maturity."  In  Indiana  the  instrument  must  be  payable  at  a  bank  within  the 
state.^    A  certificate  of  deposit  is  negotiable."    A  mortgage  is  not."    Warehouse 


89.  Smith  v.  First  State  Bank  [Minn.] 
104  N.  W.  369. 

00.  Green   v.    Spires    [S.   C]    50    S.    E.    554. 

01.  A    provision    for    costs,    expenses     of 

collection  and  10  per  cent,  of  the  amount 
collected  as  attorney's  fees  destroys  negotia- 
bility. Green  v.  Spires  [S.  C]  50  S.  B.  554. 
A.  provision  for  exchange  and  collection 
charges  renders  the  amount  uncertain. 
Smith  V.  First  State  Bank  [Minn.]  104  N. 
W.  369.     See  15  Tale  Li.  J.   200. 

03.  Provisions  for  a  higher  rate  of  inter- 
est after  maturity,  and  for  accelerated  ma- 
turity if  Interest  is  not  paid  when  due  and 
for  attorney's  fees.  Dickerson  v.  Higgins 
[Okl.]   82  P.  649. 

03.  A  provision  that  if  interest  is  not 
paid  when  due  it  shall  become  as  principal 
and  bear  the  same  rate  of  interest  does  not 
make  the  amount  uncertain.  Brown  v.  Vos- 
sen,    112    Mo.    App.    676,    87    S.    "W.    577. 

94.  Under  a  rule  that  the  instrument 
must  contain  no  condition  not  certain  of 
fulfillment,  a  provision  that  if  not  paid  when 
due  principal  and  interest  shall  bear  an  in- 
creased rate  of  interest  destroys  negotia- 
bility. Cornish  v.  Wpolverton  [Mont.]  81 
P.  4. 

93.     See    4    C.    L.    789. 

9C.  An  admission  of  execution  of  an  in- 
strument payable  to  a  certain  person  or  his 
order  admits  the  negotiability  of  the  paper. 
Brown  v.  Feldwert   [Or.]    80  P.   414. 

07.  Possession  by  a  bona  fide  holder  held 
InsufBcient  to  show  delivery  where  there 
was  uncontradicted  evidence  that  delivery 
had  been  refused,  that  the  payee  had  sur- 
reptitiously gotten  possession  of  them,  and 
that  the  maker  on  discovering  their  absence 
had  demanded  their  return.  Godman  v. 
Henby    [Ind.   App.]    76   N.   B.    423. 

98.  Evidence  held  to  show  delivery.  In- 
diana Trust  Co.  V.  Byram  [Ind.  App.]  72  N. 
E.  670.  Evidence  sufficient  to  show  execu- 
tion and  delivery  of  a  note.  First  Nat.  Bank 
V.  Bennett,  215  111.  398,  74  N.  B.  405.  A  de- 
livery is  complete  when  an  Instrument  Is 
ir.ailed.  Garrigue  v.  Kellar,  164  Ind.  676, 
74  N.  E.  523.  A  delivery  to  the  payee's  at- 
torney Is  sufficient.  Schultz  v.  Kosbab 
[Wis.]   103  N.  W.  237. 

SO.  Meyer  v.  Foster,  147  Cal.  166,  81  P. 
402. 


1.  See  4  C.  L.  790. 

2.  That  the  amount  stated  on  the  margin 
is  in  words  as  well  as  in  figures  does  not 
supply  the  omission  to  insert  it  in  the  body 
of  the  instrument.  Chestnut  v.  Chestnut 
[Va.]  52  S.  B.  348.  A  note  with  a  blank 
amount  is  not  admissible  to  prove  an  alle- 
gation   of   a   specified    sum    due.     Id. 

3.  Chestnut  v.  Chestnut  [Va.]  52  S.  E. 
348.  See  4  Mich.  L.  R.  474.  Unless  It  ap- 
pears that  the  amount  was  left  blank  by 
mistake  it  is  presumed  that  the  holder  has  a 
right  to  fill  it  in  unless  he  has  delayed 
doing  so  unreasonably.  Chestnut  v.  Chest- 
nut   [Va.]    52   S.   B.   348. 

Note:  This  holding  seems  to  be  in  ac- 
cordance with  the  weight  of  authority.  Hol- 
len  v.  Davis,  59  Iowa,  444,  44  Am.  Rep.  688; 
Smith  V.  Smith,  1  R.  I.  398.  53  Am.  Dec.  652; 
Daniel.  Neg.  Inst.  §.§  86,  86a.  In  Strickland 
V.  Holbrooke,  75  Cal.  268,  the  contrary  view 
is  taken  upon  the  theory  that  It  is  imma- 
terial whether  the  amount  follows  or  pre- 
cedes the  promise.  In  the  other  cases  the 
view  seems  to  be  that  the  marginal  figures 
are  not  a  part  of  the  instrument  but  aids  to 
remove  ambiguities.  Bank  v.  Hyde,  13  Conn. 
279;  Merritt  v.  Boyden,  191  111.  136,  85  Am. 
St.  Rep.  246;  Prim  v.  Hammel,  134  Ala.  652, 
92   Am.    St.   Rep.    52. — See    4   Mich.   L.    R.    474. 

4.  Chestnut  v.  Chestnut  [Va.]  52  S.  B.  348. 

5.  A  post  dated  check  is  negotiable.  Sy- 
monds  v.  Riley,   188   Mass.   470,   74  N.   E.   926. 

6.  While  tlie  Massachusetts  court  says 
that  an  instrument  does  not  cease  to  be  ne- 
gotiable at  maturity,  it  means  that  it  does 
not  cease  to  be  assignable.  Gardner  v. 
Beacon  Trust  Co.    [Mass.]    76  N.  B.    455. 

7.  Under  the  laws  of  Indiana  notes  pay- 
able in  bank  in  another  state  are  not  negoti- 
able.    Ray  v.   Baker   [Ind.]    74  N.  B.   619. 

8.  Title  to  the  deposit  passes  by  Indorse- 
ment of  the  certificate.  Hanna  v.  Manu- 
facturers' Trust  Co.,  104  App.  Div.  90,  93  N. 
T.  S.  304.  A  certificate  of  deposit  payable 
to  the  depositor's  order  on  demand  is  ne- 
gotiable under  Burns'  Ann.  St.  1901,  §  7515. 
First  Nat.  Bank  v.  Stapf  [Ind.]   74  N.  B.  987. 

Notei  Certificates  of  deposit  as  promis- 
sory notes  and  their  negotiability,  see  Bank- 
ing and  Finance,  5  C.  Jj.  357,  n.  66. 

9.  See  4  C.  L,.  790,  n.  18.  The  Louisiana  court 
says  a  mortgage  is  negotiable  but  does  not 
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receipts  possess  attributes  of  negotiability.^"  Municipal  warrants^*  and  bills  of 
lading"  are  not  negotiable,  and  if  an  agent  had  not  authority  to  issue  bills  of  lading 
for  goods  not  received,^'  such  facts  may  be  shown  as  against  bona  tide  indorsee.'* 

Matters  bearing  on  execution,  interpretation  and  validity,"  including  the 
capacity  of  the  parties,  are  governed  by  the  law  of  the  place  of  execution.'*  Mat- 
ters connected  with  the  payment,'^  including  presentation,  notice,  demand,  protest 
and  damages  for  nonpayment''  by  the  law  of  the  place  where  the  instrument  by 
its  terms  is  payable,  matters  respecting  the  remedy  to  be  pursued,'"  including  the 
bringing  of  suits,  service  of  process  and  admissibilty  of  evidence^"  by  the  law  of 
the  place  where  action  is  brought,  the  validity  of  an  indorsement,^'  and  the  in- 
dorser's  liability,^^  are  governed  by  the  law  of  the  place  where  the  indorsement  is 
made. 

In  some  states  patent  right  notes  are  declared  void  by  statute  unless  the  nature 
of  the  consideration  is  shown  on  the  face  of  the  instrument. ^^  Such  statutes  are 
constitutional.^* 

A  statute  abolishing  grace  applies  to  all  instruments  falling  within  its  terms. ^° 

An  instrument  will  be  construed  according  to  the  plain  import  of  its  terms.^" 
Instruments  executed  contemporaneously  are  to  be  construed  together.^''  A  pro- 
vision for  attorney's  fees  should  be  enforced  if  the  condition  is  broken.^* 


possess  the  same  perfect  negrotlability  as 
a  note  and  the  right  of  the  mortgagor  to 
contest  its  validity  is  not  to  be  determined 
from  the  bona  fldes  of  the  holder  but  from 
the  fact  of  whether  the  mortgagor  is  es- 
topped. Hillard  v.  Taylor,  114  La.  883,  38  So. 
594. 

Note!  It  would  seem  from  the  conclusion 
of  the  court  that  it  holds  no  more  than  that 
a  mortgage  is  assignable  [Editor]. 

10.  A  warehouseman  cannot  set  up  as 
against  a  bona  fide  holder  of  a  receipt  that 
It  was  issued  through  mistake.  Star  Com- 
press &  Warehouse  Co.  v.  Meridian  Cotton 
Co.    [Miss.]    39   So.    417. 

11.  An  order  to  pay  money  out  of  the  gen- 
eral funds  of  a  borough  is  not  a  negotiable 
instrument  upon  which  a  holder  may  sue  in 
his  own  name.  Commonwealth  v.  Sholtis,  24 
Pa.  Super.  Ct.  487.  Municipal  warrants  are 
not  negotiable  but  the  legal  title  passes  by 
indorsement.  Morrison  v.  Austin  State  Bank, 
113  111.  App.  651.  Warrants  issued  by  a 
borough  for  paving  material  are  not  negoti- 
able. Coleman  v.  Borough  of  New  Kensing- 
ton, 140  F.  684. 

12.  A  carrier  may  show  as  against  a  bona 
fide  holder  that  the  goods  were  not  received. 
Swedish-American  Nat.  Bank  v.  Chicago,  etc., 
E.  Co.  [Minn.]  105  N.  W.  69.  Assignments  of 
bills  of  lading  are  not  governed  by  the  law 
merchant.  Haas  &  Co.  v.  Citizens'  Bank 
[Ala.]    39   So.   129. 

13.  Evidence  held  to  show  that  the  agent 
had  not  such  authority.  Swedish-American 
Bank  v.  Chicago,  etc.,  R.  Co.  [Minn.]  105  N. 
W.  69. 

14.  Swedish-American 
etc.,  R.  Co.  [Minn.]   105  N 

15.  Garrigue  v.  Kellar, 
E.  523.  A  note  dated  and  to  be  paid  in  Ohio 
and  its  first  inception  as  a  legal  contract  was 
when  It  was  discounted  In  that  state  is  an 
Ohio  contract.  Colonial  Nat.  Bank  v.  Duerr, 
108  App.   Div.   215,    95  N.   T.   S.    810. 

10,  17,  18,  19,  20.  Garrigue  v.  Kellar,  164 
Ind.    676,   74  N.   E.    523. 


Bank    v.    Chicago, 

W.  69. 

164  Ind.   676,  74  N. 


21.  Colonial  Nat.  Bank  v.  Duerr,  108  App. 
Div.  215,  95  N.  T.  S.  810.  The  validity  of  an 
indorsement  is  ordinarily  determined  by  the 
law  of  the  place  where  made.  Chemical 
Nat.  Bank  v.  Kellogg  [N.  T.]  75  N.  E.  1103. 

22.  Colonial  Nat.  Bank  v.  Duerr,  108  App. 
Div.  215,  95  N.  T.  S.  810.  The  liability  of  an 
indorser  is  governed  by  the  la-w  of  the  place 
where  the  indorsement  is  made  and  not  of 
the  place  of  presentment.  Amsinck  v.  Rog- 
ers, 103  App.  Div.  428,  93  N.  T.  S.   87. 

23.  Kirby's  Dig.  §  513,  declaring  void  notes 
given  in  payment  of  a  patented  article  if 
they  do  not  show  on  their  face  for  what  they 
were  given  applies  to  a  sale  of  an  interest 
in  a  right  to  sell  a  patented  article  in  a 
given  territory.  John  Woods  v.  Carl  [Ark.] 
87  S.  W.  621. 

24.  A  statute  providing  that  notes  given 
in  payment  of  a  patented  article  or  patent 
right  are- void  if  they  do  not  show  on  their 
face  for  what  they  were  given  is  not  repug- 
nant to  the  Federal  constitutional  provision 
that  congress  may  promote  the  progress  of 
science  and  useful  arts  by  securing  to  in- 
ventors the  right  to  their  discoveries.  John 
Woods    &    Sons   v.    Carl    [Ark.]    87   S.   W.   621. 

25.  Comp.  Laws  1897,  §  4877,  abolishing 
grace  as  to  checks  drawn  on  a  bank  payable 
at  a  specified  date,  applies  to  an  order  or 
check  drawn  on  a  bank  payable  90  days  after 
date.  Jocque  v.  McRae  [Mich.]  105  N.  W. 
874. 

26.  Note  reciting  "90  days  after  date  we 
promise  to  pay,"  etc.,  followed  by  "Payments 
to  be  ten  dollars  per  month  or  more  if  maker 
desires,"  is  an  instalment  note.  Crowe  v. 
Beem  [Ind.  App.]  75  N.  E.  302. 

27.  Where  an  instrument  refers  to  another 
they  must  be  construed  together  and  condi- 
tions in  the  one  referred  to  may  render  the 
former  non-negotiable.  Cornish  v.  Wolverton 
[Mont]  81  P.  4.  Negotiable  instrument  and 
a  written  agreement  executed  contemporan- 
eously qualifying  their  effect  are  to  be  con- 
strued together.  Myrick  v.  Puroell  [Minn.] 
103  N.   W.    902. 
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Maturity  is  to  be  determined  by  computing  from  the  date  of  the  instrument.^* 
A  note  payable  on  demand  after  date  is  demand  paper.^"  An  agreement  to  extend 
the  time  of  payment  until  the  holder  is  dissatisiied  with  his  security  does  not  make 
the  instrument  demand  paper.^"^  An  agreement  to  extend  the  time  of  payment 
must  be  definite^^  and  in  some  states  is  required  by  statute  to  be  in  writing.^' 
Such  an  agreement  is  not  conclusively  implied  from  an  acceptance  of  interest  in 
advance.**  An  agreement  to  extend  the  time  of  payment  of  a  debt  is  not  to  be 
implied  from  the  acceptance  of  a  note.*'  An  omission  to  make  interest  payable  at 
a  particular  date  may  be  supplied  by  other  recitals.** 

A  joint  and  several  instrument  may  be  shown  to  be  a  contract  of  each  maker 
to  pay  only  his  proportionate  share.*'  An  instrument  signed  by  one  as  an  individu- 
al is  presumed  to  be  his  personal  obligation  though  he  is  secretary  and  treasurer  of 
a  corporation.**  If  an  instrument  appears  on  its  face  to  have  been  executed  in 
a  representative  capacity  it  will  be  regarded  as  the  obligation  of  the  principal,** 
and  where  the  payee  has  notice  that  the  maker  signs  as  a  representative,  the  maker 
is  not  personally  liable,*"  but  the  mere  addition  of  description  letters  to  the  signer's 
name  will  not  exempt  him  from  personal  liability,*^  especially  where  the  considera- 
tion is  appropriated  by  him.*''  That  the  payee's  name  is  followed  by  letters  in- 
dicating his  official  capacity  in  an  association  does  not  show  that  the  note  was  pay- 
able to  him  other  than  in  his  own  right.** 

§  3.  Anomalous  signatures  and  indorsements.** — ^As  a  general  rule  one  who 
signs  an  instrument  before  delivery  is  liable  as  a  maker*'  in  the  absence  of  any 


S!8.  Where  a  note  provides  for  attorney's 
fees  if  placed  in  the  hands  of  an  attorney 
for  collection  or  collected  by  suit,  attorney's 
fees  should  be  allowed  if  suit  is  brought. 
Moore  v.  Brown  [Tex.  Civ.  App.]  89  S.  W.  310. 

29.  Where  a  note  is  dated  and  is  made 
payable  a  certain  time  after  date,  maturity 
Is  to  be  ascertained  by  reference  to  the  date 
written  and  not  to  the  date  of  delivery. 
Meyer  v.  Poster,  147  Cal.  166,  81  P.  402. 

30i     Schlesinger  v.  Schultz,  96  N.  Y.  S.  383. 

31.  Lyndon  Sav.  Bank  v.  International  Co. 
[Vt.]  62  A.  50. 

3S.  An  indorsement  "Renewed  July  6, 
1901"  cannot  be  construed  as  an  agreement 
to  extend  the  time  of  payment  until  such 
date.  Breneke  v.  Smallman  [Cal.  App.]  83  P. 
302. 

33.  Payment  of  interest  beyond  maturity 
does  not  extend  the  time  of  payment  under 
a  rule  that  an  extending  agreement  must  be 
in  writing.  Breneke  v.  Smallman  [Cal.  App.] 
83  P.   302. 

34.  The  acceptance  of  interest  in  advance 
Is  prima  facie  but  not  conclusive  evidence  of 
a  contract  to  delay  the  time  of  payment. 
Kellam  v.  Erode  [Cal.  App.]  82  P.  213. 

35.  Where  a  creditor  takes  from  his  debt- 
or a  note  payable  at  a  future  day,  on  account 
of  bis  claim,  the  law  raises  no  implication 
that  he  agrees  to  give  time  until  the  matur- 
ity of  the  note  but  the  agreement  must  be 
proved  as  a  fact.  Hummelstown  Brownstone 
Co.  V.  Knerr,  25  Pa.  Super.  Ct.  465. 

as.  The  words  "with  the  privilege  of  pay- 
ing one  or  more  thousand  at  interest  date" 
makes  interest  payable  annually  and  sup- 
plies an  omission  to  make  it  payable  at 
a  particular  date.  Illinois  Nat  Bank  v. 
Trustees  of  Schools  (Two  cases  consolidated), 
111  in.  App.  189. 

ST.    By  a  contract  executed  contemporan- 


eously.    City    Deposit    Bank    Co.    v.     Green 
[Iowa]  103  N.  W.  96. 

38.  Sheldon  Canal  Co.  v.  Miller  [Tex.  Civ. 
App.]  90  S.  W.  206. 

39.  "Thirty  days  after  date  we  promise  to 
pay,"  etc.,  signed  "The  Akron  White  Sand  & 
Stone  Co.,  U  K.  M.  Secy.  &  Treas.  D.  B. 
Aungst,  Pres."  is  the  note  of  the  company. 
Aungst  V.  Creque,  72  Ohio  St.  551,  74  N.  B. 
1073. 

40.  Where  the  payee  knows  that  the  mak- 
er executes  as  a  trustee  and  does  not  intend 
to  incur  personal  liability,  a  note  signed  by 
one  as  trustee  imposes  no  personal  liability 
though  the  note  does  not  on  its  face  show 
that  the  consideration  was  for  the  benefit  of 
creditors.  Kerby  v.  Kuegamer,  107  App.  Div. 
491,  95  N.  T.  S.  408. 

41.  Under  the  negotiable  Instruments  law 
the  mere  addition  of  words  describing  the 
signer  as  filling  a  representative  capacity 
without  disclosing  his  principal,  does  not 
exempt  him  from  personal  liability.  This  is 
the  rule  notwithstanding  the  lithographed 
form  bore  the  name  of  the  corporation  as 
well  as  the  corporate  seaL  Daniel  v.  Glid- 
den,  38  Wash.  556,  80  P.  811. 

43.  A  note  signed  by  corporation  officials 
with  their  ofllcial  designations  is  their  per- 
sonal obligations  where  the  loan  was  pro- 
cured by  false  representations  and  the  money 
was  not  turned  over  to  the  corporation. 
Daniel  v.  Glidden,  38  Wash.  556,  80  P.  811. 

43.  Xiuster  v.  Robinson  [Ark.]  88  S.  W. 
896. 

44.  See  4  C.  L.  791. 

45.  The  negotiable  instruments  law  did 
not  change  this  rule.  §  138,  providing  that 
an  instrument  is  not  discharged  by  payment 
by  one  secondarily  liable,  does  not  apply  to 
one  who  indorses  a  note  payable  to  a  third 
person   before  delivery.     Quimby  v.  Varnum 
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agreement  that  he  signs  in  a  different  capacity/*  and  payment  by  him  extinguishes 
the  debt.*^  That  the  term  "indorse"  was  used  does  not  reduce  hisJiability.**  In 
Kentucky  an  accommodation  indorser  is  liable  as  a  surety.*'  In  Vermont  it  is 
held  that  if  one  not  a  party  signs  at  any  time  he  is  prima  facie  a  maker.'"'  Parol 
evidence  is  admissible  to  show  the  capaxiity  in  which  he  signed  where  the  indorse- 
ment is  in  blank. "'^  But  if  he  signs  pursuant  to  an  agreement,  his  character  is  to 
be  determined  from  the  terms  of  the  agreement."*  In  Nebraska  persons  who  in- 
dorse in  blank,  paper  payabla  to  the  maker  who  afterwards  indorses. it  to  another  are 
in  the  absence  of  any  special  agreement  liable  as  indorsees,"'  and  such  character 
cannot  be  changed  by  parol  eridence."*  In  equity  it  may  be  showit  that  the  ap- 
parent maker  is  in  fact  only  a  surety.""  This  is  the  rule  in  Kentucky  in  an  action 
at  law."'  As  a  general  rule  parol  evidence  is  inadmissible  to  show  an  agreement 
between  indorsers  and  indorsee  that  indorsers  were  not  to  be  held  liable  as  such."^ 
A  surety  who  executes  a  renewal  note  becomes  boimd  as  principal."' 

§  4.  Liabilities  and  discharge  of  primary  parties.^^ — A  payee  who  negotiates 
paper  in  direct  violation  of  his  agreement  not  to  do  so  is  liable  to  the  maker  for 
the  amount  of  the  note  with  interest.®" 

Payment^'^  at  the  place  where  the  instrument  is  by  its  terms  payable  does  not 
discharge  the  maker  if  the  person  to  whom  payment  is  made  has  not  possession 
of  the  instrument  nor  authority  to  collect.*"  Where  a  payee  indorses  to  another 
but  retains  possession,  a  payment  to  him  is  good  though  it  is  not  indorsed  by  his 
indorsee."'  One  who  pays  to  another  than  the  holder  has  the  burden  of  proving 
that  the  person  to  whom  payment  was  made  had  authority  to  receive  it.'* 


[Mass.]  76  N.  E.  671.  The  negrotiable  instru- 
ments law  expressly  provides  tliat  one  who 
signs  in  blank  before  delivery  is  a  maker. 
Thorpe  v.  White,  188  Mass.  333,  74  N.  B.  592. 
One  who  Indorses  a  note  before  delivery  is 
liable  as  a  maker  though  entitled  to  notice 
of  dishonor.  Quiraby  v.  Varnum  [Mass.]  76 
N.   E.    671. 

46.  One  who  indorses  before  delivery  with- 
out any  agreement  that  his  liability  should 
be  that  of  an  indorser  Is  liable  as  a  maker. 
First  Nat.  Bank  v.  Guardian  Trust  Co.,  187 
Mo.  494,  86  S.  W.  109.  Tliat  one  count  in  a 
complaint  on  a  note  is  against  a  "party  as 
an  indorser  or  that  the  note  was  protested 
is  insufficient  to  show  an  agreement  that 
one  who  signed  before  delivery  should  be 
liable   as    an   indorser   only.     Id. 

47.  It  could  not  thereafter  be  put  in 
circulation  as  against  a  co-promisor  but  he 
could  recover  from  the  co-promisor  the 
amount  paid  if  It  was  the  duty  of  the  latter 
to  pay  it.  Quimby  v.  Varnum  [Mass.]  76  N. 
B.   671. 

4S.  One  who  Indorses  before  delivery  is  a 
maker  and  the  fact  that  he  told  the  payee 
that  he  would  "indorse"  does  not  change  his 
liability  to  that  of  an  Indorser.  Lake  v. 
Little   Kock  Trust   Co.    [Ark.]    90   S.   W.    847. 

49.  Weller  v.  Ralston   [Ky.]   89  S.  W.  698. 

50.  "Where  one  not  a  party  Indorses  paper 
after  It  is  in  circulation.  Lyndon  Sav.  Bank 
V.  International  Co.  [Vt.]   62  A.  50. 

51.  Lyndon  Sav.  Bank  v.  International  Co. 
[Vt.]   62  A.  50. 

53.  Held  a  question  for  the  jury  where  the 
evidence  as  to  the  agreement  was  conflicting. 
Lyndon  Sav.  Bank  v.  International  Co.  LVt.] 
62  A.  50. 


5a.     Harnett  v.  Holdrege  [Neb.]  103  N.  W. 

277. 

54.  Harnett  v.  Holdrege  [Neb.]  103  N.  W. 
277.  Parol  evidence  of  a  custom  or  course  of 
dealing  previously  pursued  by  the  maker 
with  regard  to  other  paper  of  like  character 
is  not  admissible  to  show  such  indorsers  to 
be   joint  makers.     Id. 

55.  Jennings  v.  Moore  [Mass.]  75  N.  B. 
214.  Where  a  maker  contended  that  he  was 
in  fact  but  a  surety  for  an  anomalous  in- 
dorser who  was  in  fact  principal,  evidence  as 
to  what  was  said  between  them  at  the  time 
is  admissible  to  show  that  the  alleged  maker 
in  delivering  the  note  acted  upon  what  was 
said  between  holder  and  indorser.  Id.  Evi- 
dence of  the  transaction  in  which  the  note 
was  given  is  admissible  to  show  that  the 
maker  was  in  fact  surety  for  an  anomalous 
Indorser.     Id. 

56.  An  apparent  principal  may  show  as 
against  the  obligee  of  a  note  that  he  is 
only  a  surety.  Weller  v.  Ralston  [Ky.]  89 
S.  W.  698. 

57.  Second  Nat.  Bank  v.  Woodruff,  113  111. 
App.  6. 

58.  Garrigue  v.  Kellar,  164  Ind.  676,  74  N. 
E.  523. 

59.  See  4  C.  L.  792. 

«0.  Myrick  v.  Purcell  [Minn.]  103  N.  W. 
902. 

61.  See  4  C.  L.  793.  That  a  payee  writes 
"Paid"  across  the  face  of  a  note  does  not  dis- 
charge it  without  delivery  to  the  maker. 
Wittman  v.  Pickens,   33  Colo.  484,   81  P.  299. 

62.  Instrument  was  payable  at  a  certain 
bank.  State  Nat.  Bank  v.  Hyatt  &  Co.  [Ark] 
86    S.  W.    1002. 

63.  64.  Higley  v.  Dennis  [Tex.  Civ.  App.] 
13  Tex.  Ct.  Rep.  609,  88  S.  W.  400. 
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A  material  alterations^  after  delivery  renders  the  instrument  void  in  the  hands 
of  the  payee  or  a  bona  fide  holder.^"  The  negotiable  instruments  law  rule  that  such 
is  not  the  effect  as  to  a  bona  fide  holder  not  connected  with  the  alteration  does 
not  apply  to  rights  fixed  prior  to  its  enactment."'  An  immaterial  alteration"*  or 
one  made  to  make  a  note  conform  to  the  intention  of  the  parties"'  will  not  avoid  it. 

Defenses  between  the  original  parties.''" — Except  as  affected  by  the  doctrine  of 
bona  fides,'^  a  negotiable  instrument  is  a  contract  and  subject  to  all  defenses.'^ 
Hence,  as  between  the  parties,  all  equitable  defenses  are  av^ailable.'''  The  considera- 
tion may  always  be  inquired  into'*  and  want  or  failure  of  a  consideration  is  a  de- 
fense.'" It  may  be  shown  that  delivery  was  conditional  upon  the  performance  of 
an  unfulfilled  condition,'"  or  that  the  instrument  was  accommodation  paper." 
The  capacity  in  which  a  party  signed  may  be  inquired  into." 

§  5.  Liabilities  and  discharge  of  sureties,  guarantors  and  other  anonuilous 
partiesJ^ — A  surety  who  signs  upon  an  unfulfilled  condition  is  not  liable  to  a  payee 
with  notice.'"  An  extension  granted  at  maturity  without  notice  to  a  surety  re- 
leases him  ;*^  but  a  mere  indulgence  without  a  valid  extension  agreement  does  not.** 
A  surety  is  not  released  by  the  surrender  of  the  note  on  receipt  of  ,a  worthless  check 
if  he  was  not  prejudiced.*^  A  surety  may  be  released  by  contract  with  the  holder,** 
but  such  release  must  be  in  writing.*'  The  surety's  obligation  may  be  barred  by 
limitations.*"  A  surety  who  pays  is  entitled  to  be  subrogated  to  all  rights  of  the 
creditor  against  his  principal*'  and  to  contribution  against  co-sureties,**  but  under 


65.  See  4  C.  L.  793. 

66.  Hecht  V.  Shenners  [Wis.]  105  N.  W. 
309.  Plea  setting  up  a  material  alteration 
held  sufficient.  Pudge  v.  Marquell,  164  Ind. 
447,   72  N.  E.  565,  73  N.  E.  895. 

67.  Hecht  v.  Shenners  [Wis.]  105  N.  W.  309. 

68.  One  that  does  not  change  the  effect 
of  the  note.  Crowe  v.  Beem  [Ind.  App.]  75 
N.  B.  392;  Brown  v.  Peldwert  [Or.]  80  P.  414. 

69.  Merritt  v.  Dewey,   US'  111.  App.   603. 

70.  See  4  C.  L.  794. 

71.  See   post,    §   13. 

72.  See  Contracts,  5  C.  L.  664.  Want  of 
consideration  may  be  shown  as  against  one 
who  is  not  a  bona  fide  holder.  Carrington  v. 
Turner  [Md.]  61  A.  324. 

73.  Equitable  defense  held  sufficiently  al- 
leged in  an  answer  on  a  note.  Downing  v. 
Donegan  [Cal.  App.]  82  P.  1111.  Where  the 
payee  sues  the  maker  the  fact  that  the  payee 
has  indorsed  the  note  is  not  evidence  of 
fraud.     Burns  v.  Goddard  [S.  C]  51  S.  E.  915. 

74.  Morgan  v.  Thompson  [N.  J.  Err.  & 
App.]  62  A.  410.  As  between  the  drawer  and 
payee  of  a  check  payment  of  which  was  re- 
fused by  the  bank,  want  of  consideration  may 
be  shown.     Ross  v.  Saron,  93  N.  Y.   S.  553. 

75.  When  a  note  signed  by  husband  and 
wife  is  given  for  a  preexisting  debt  of  the 
husband,  the  wife  cannot  be  held  liable  there- 
on. Hover  v.  Magley,  48  Misc.  430,  96  N.  Y. 
S.  925;  Littlefleld  v.  Perkins  [Me.]  60  A.  707. 
As  between  the  parties  a  breach  of  warranty 
of  goods  which  were  the  consideration  of  a 
note  may  be  set  up  as  a  defense  to  it.  Pratt 
v.  Johnson  [Me.]  62  A.  242. 

76.  Graham  v.  Remmel  [Ark.]  88  S.  W. 
899.  Proof  that  a  note  was  to  become  bind- 
ing only  on  the  happening  of  a  condition 
must  be  reasonably  certain.  Blwell  v.  Tur- 
ney  [Wash.]  81  P.  1047. 

77.  People's  Nat.  Bank  v.  Schepflin  [N.  J. 


Daw]  62  A.  333;  Morgan  v.  Thompson  [N.  J. 
Err.  &  App.]  62  A.  410. 

78.  As  between  the  parties  it  may  be 
shown  that  one  Jointly  and  severally  liable 
is  but  a  surety.  North  Ave.  Sav.  Bank  v. 
Hayes,   188   Mass.   135,   74  N.   E.    311. 

7a.     See  4  C.  L.  795. 

80.  Barber  v.  Buggies,  27  Ky.  L.  R.  1077, 
87  S.  W.  785. 

61.  W^estbay  v.  Stone,  112  Mo.  App.  411, 
87  S.  W.  34. 

8a  Barber  v.  Ruggles,  27  Ky.  L.  R.  1077, 
87  S.  W.  785. 

83.  Where  it  does  not  appear  that  during 
the  interval  between  notice  of  payment  by 
the  check  and  notice  that  the  check  had  been 
dishonor,ed  he  could  have  protected  himself. 
Hogan  V.  Kaiser,  113  Mo.  App.  711,  88  S.  W. 
1128. 

84.  Payment  by  a  surety  of  a  portion  of 
notes  not  due  is  a  sufficient  consideration 
for  an  agreement  by  the  payee  to  release 
him  from  further  liability.  Baldwin  v.  Daly 
[Wash.]    83  P.   724. 

85.  Under  negotiable  instruments  law  a 
renunciation  by  the  holder  of  his  rights, 
against  any  party  to  the  instrument  must  be 
in  writing  and  the  release  of  a  surety  cannot 
be  shown  by  parol.  .  Baldwin  v.  Daly  [Wash.] 
83  P.  724. 

86.  In  Kentucky  a  surety's  obligation  Is 
barred  In  seven  years  regardless  of  the  obli- 
gee's knowledge  of  the  relation  he  bears  to 
the  paper.  Weller  v.  Ralston  [Ky.]  89  S.  W. 
698. 

87.  A  surety  who  pays  is  entitled  to  col- 
lateral security,  and  notes  executed  by  the 
principal  which  the  note  on  which  he  was 
surety  was  given  to  take  up.  Jennings  v. 
Moore  [Mass.]  75  N.  E.  214. 

^  Question  held  for  the  jury  as  to 
whether  one  co-surety  had  paid  so  as  to  be 
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the  statutes  of  California  payment  by  a  surety  extinguishes  the  debt*"  and  he  is 
only  entitled  to  maintain  action  against  the  maker  on  an  implied  contract  of  in- 
demnity.'" A  guarantor  contracts  to  pay  if  the  maker  does  not."^  Illegality  of 
consideration  is  a  defense  to  the  guarantor  on  his  contract  of  guaranty."^ 

§  6.  Negotiation  and  transfer  generally.^^ — Notes  payable  to  one  in  a  firm 
name  may  be  assigned  by  him."*  Title  to  bearer  paper  passes  by  delivery,"'  and 
that  the  transfer  is  to  enable  the  transferee  to  recover  for  the  benefit  of  the  trans- 
ferror does  not  affect  the  validity  of  the  transfer."^  A  written  assignment  is  not 
necessary  to  transfer  the  equitable  title  of  order  paper."'  An  undelivered  deed  of 
all  the  grantor's  property  does  not  operate  as  qn  assignment  of  a  note  held  by  him."' 
Eights  incident  to  the  paper  pass  with  an  assignment  of  it.""  An  indorsement  for 
transfer  carries  with  the  instrument  title  to  collateral  security.^  The  assignment 
of  a  part  of  several  notes  secured  by  a  lien  with  a  guaranty  of  payment  is  a  waiver 
of  the  lien  as  to  the  notes  retained.' 

§  7.  Acceptan^e.^ — The  drawer  is  not  liable  until  he  accepts.*  By  accepting 
a  check  the  drawer  makes  himself  a  guarantor  of  it.°  In  some  states  an  acceptance 
must  be  in  writing."     The  acceptor's  rights  rest  in  the  terms  of  the  instrument 


entitled  to  contribution.     Adams  v.  DeFrehn, 
27  Pa,  Super.  Ct.  184. 

89.  Is  not  revived  by  a  subsequent  assign- 
ment to  him.  Crystal  v.  Hutton  [Cal.  App.] 
81  P.  1115. 

90.  Crystal  v.  Hutton  [Cal.  ^pp.]  31  P. 
1115. 

91.  In  an  action  against  a  guarantor  It 
need  not  be  shown  that  remedies  against  the 
maker  were  exhausted  or  that  he  is  Insolvent. 
Walter  A.  Wood  Reaping  &  Mowing  Mach. 
Co.  V.  Ascher  [Md.]   62  A.  1023. 

9B.  That  the  note  was  given  for  an  Illegal 
consideration  is  a  defense  available  to  the 
guarantor  in  an  action  upon  the  guaranty. 
Tandy  v.  Elmore-Cooper  Live  Stock  Commis- 
sion  Co.,    113   Mo.   App.    409,    87    S.   W.    614. 

XOTE!:  The  undertaking  of  a  gnarantor 
and  that  of  an  indorser  are  materially  differ- 
ent. The  contract  of  both  Is  conditional,  but 
the  conditions  are  unlike.  The  contract  of 
Indorsement  Is  primarily  that  of  transfer;  the 
contract  of  guaranty  is  that  of  security. 
First  Nat.  Bank  v.  Babcock,  94  Cal.  96,  29  P. 
415,  28  Am.  St.  Rep.  94.  Moreover,  the  con- 
tract of  a  guarantor  is  more  onerous  than 
that  of  an  Indorser.  "The  indorser,"  says  Mr. 
Daniel,  "contracts  to  be  liable  only  upon  con- 
dition of  due  presentment  of  the  bill  or  note 
on  the  exact  day  of  maturity,  and  due  notice 
to  him  of  its  dishonor.  And  he  is  absolutely 
discharged  by  failure  In  either  particular, 
although  he  may  suffer  no  actual  damage 
whatever.  The  guarantor's  contract  is  more 
rigid,  and  he  Is  bound  to  pay  the  amount  up- 
on a  presentment  made  and  notice  given  to 
him  of  dishonor,  within  a  reasonable  time. 
And  in  the  event  of  a  failure  to  make  present- 
ment and  give  notice  within  a  reasonable 
time,  he  is  not  absolutely  discharged  from 
all  liability,  but  only  to  the  extent  that  he 
may  have  sustained  loss  or  injury  by  the 
delay.  The  same  person  may  be  guarantor, 
and  also  indorser  of  a  note;  and  in  such  a 
case,  while  failure  to  give  due  notice  of  de- 
mand and  nonpayment  will  discharge  him 
as  indorser,  he  will  be  bound  as  guarantor." 
2  Daniel  on  Negotiable  Instruments,  §  1754, 
citing    Arents    v.    Commonwealth,    18    Grat. 


rVa.]  770;  Castle  v.  Rickly,  44  Ohio  St.  490, 
9  N.  E.  136,  58  Am.  Rep.  839;  Burrow  v.  Zapp, 
69  Tex.  476,  6  S.  W.  783;  Deck  v.  Works,  57 
How.  Pr.  [N.  T.]  292. — From  note  to  Pear- 
sell  Mfg.  Co.  V.  Jeffreys  [Mo.]  105  Am.  St. 
Rep.  507. 

93.  See  4  C.  L.  796. 

94.  Where  the  payee  firm  was  composed 
of  but  one  member.  Gardner  v.  Wiley  [Or.] 
79  P.  341. 

95.  Meyer  v.  Foster,  147  Cal.  166,  81  P.  402, 
Possession  of  bearer  paper  Is  prima  facie 
evidence  of  ownership  and  a  defense  that  the 
possessor  is  not  the  real  party  In  In- 
terest is  unavailable  unless  it  appears 
that  a  judgment  would  be  no  protection 
against  other  claimants  or  that  there  Is  ade- 
fense  against  one  asserted  to  be  the  true 
owner  that  cannot  be  made  In  the  action. 
Id. 

96.  The  transferee  can  maintain  action 
In  his  own  name.  Meyer  v.  Foster,  147 
Cal.  166,  81  P.  402. 

97,.  First  Nat.  Bank  v.  Moore  [C.  C.  A.] 
137  F.  505. 

98.  Danerl  v.  Gazzola  [Cal.  App.]   82  P.  455. 

99.  Provision  that  the  holder  or  holders 
may  enforce  payment  and  one  that  they  may 
exercise  the  power  to  sell  collateral  and  ap- 
ply the  proceeds  to  the  payment  of  the  note 
and  of  any  other  note  held  against  the  mak- 
er, pass  with  the  note.  Richardson  v.  Win- 
nissimmet  Nat.  Bank   [Mass.]   75  N.   E.   97. 

1.     Kittler  v.  Studabaker,  113  111.  App.  342. 
a.     Anderson  v.  Perry,  98  Tex.  493,  85  S.  W. 
1138. 

3.  See  4  C.  L.  796. 

4.  Bullard  Bros.  v.  Bank  of  Madison,  121 
Ga.  527,  49  3.  E.  615.  Under  the  provisions  of 
the  negotiable  instruments  law  the  drawer 
of  a  check  is  not  liable  until  it  accepts  or 
promises  in  writing  to  pay  it.  Van  Buskirk 
V.  State  Bank  of  Rocky  Ford  [Colo.]  83  P. 
778.  A  drawee  who  accepts  is  absolutely  li- 
able regardless  of  the  consideration  between 
himself  and  the  drawer.  Gresham  v.  Rags- 
dale  [Ala.]  40  So.  99. 

6.  Farmers  &  Merchants  Bank  v.  Bank  of 
Rutherford  [Tenn.]  88  S.  W.  939. 
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accepted^  and  in  collateral  agreements."  An  acceptance  upon  specific  conditions  is 
subject  to  no  other,"  but  the  acceptor  is  not  liable  until  the  performajice  of  the  con- 
dition." An  acceptance  of  a  draft  for  a  certain  sum  is  not  an  acceptance  of  one 
for  that  sum  with  exchange.^^  A  partial  acceptance  is  a  qualified  acceptance  of  a 
particular  bill.^^  An  acceptance  in  general  terms  of  a  bill  addressed  to  a  particular 
place  will  be  deemed  payable  there.^^  An  acceptance  to  pay  at  a  particular  time  is 
waived  by  giving  a  note  on  account  payable  prior  to  such  time.^*  Where  a  bill  shows 
on  its  face  that  the  drawer  will  pay  from  his  own  funds,  an  indorsee  who  is  negli- 
gent in  not  ascertaining  the  genuineness  of  prior  indorsements  is  liable  to  the 
drawer  from  whom  he  has  collected.^° 

As  between  banker  and  depositor,  the  former  is  held  to  a  kaowledge  of  the 
tatter's  signature,"  and  cannot  recover  from  intermediate  indorsers  if  a  forged  check 
is  honored.^' 


«.  In  Kansas,  by  statute.  Interstate  Nat. 
Bank  v.   Ringo   [Kan.]   83  P.  119. 

7.  Parsons  v.  Wentworth  [N.  H.]  59  A. 
623.  Evidence  held  admissible  relative  to  a 
contract  to  accept  drafts.  James  v.  Lyons 
Co.,  147  Cal.   69,   81  P.   275. 

8.  The  indorsee  of  a  bill  of  lading  with 
draft  attached  who  induces  a  consignee  to 
receive  the  goods  which  he  has  not  ordered 
and  accept  the  draft  and  draw  back  on  ship- 
per for  any  difference  is  liable  to  such  con- 
signee for  loss  occasioned  him  thereby. 
Groos  &  Co.  V.  Brewster,  34  Tex.  Civ.  App. 
140,    78   S.   W.    359. 

9.  An  acceptance  upon  condition  "that 
lumber  to  the  value  of  the  above  must  be 
on  the  switch"  is  subject  to  no  other  condi- 
tions. Fletcher  v.  Simms  [Ark.]  86  S.  W. 
993.  Where  the  holder  of  a  fund  accepts  an 
order  on  a  fund  to  be  paid  after  certain 
other  claims,  the  fact  that  another  claim 
arose  in  his  favor  against  the  drawer  does 
not.  affect  the  payee's  rights.  Cramer  v. 
Munkres  [Wyo.]  83  P.  374.  An  acceptance 
upon  condition  becomes  absolute  on  the  hap- 
pening of  such  condition.  Mace  v.  Richard- 
son [Me.]  60  A.  701.  Where  order  was  ac- 
cepted on  condition  that  the  drawer  should 
become  entitled  to  a  payment  under  a  con- 
tract between  him  and  the  drawee,  on  fail- 
ure of  the  drawer  to  become  so  entitled,  the 
payee  could  not  recover  on  order  on  drawer's 
subsequently  becoming  entitled  to  payment 
under  new  contract  between  himself  and 
the  drawee.  Glidden  v.  Massachusetts  Hos- 
pital Life  Ins.  Co.   [Mass.]   73  N.  B.   538. 

10.  One  who  accepts  on  condition  to  pay 
out  of  any  moneys  that  should  come  into 
his  hands  belonging  to  the  drawer  is  not 
liable  on  his  acceptance  if  no  such  moneys 
ever  come  into  his  hands.  Where  after 
drawing  the  order  the  drawer  assigned  all 
his  interest  in  the  fund  to  be  collected  by 
the  drawee,  money  collected  did  not  belong 
to  the  drawer.  Knoll  v.  Melone  [Cal.  App.] 
82  P.  982. 

11.  -  State  Bank  v.  Citizens'  Nat.  Bank  [Mo. 
App.]   90   S.  W.   123. 

la.  State  Bank  v.  Citizens'  Nat.  Bank 
[Mo.  App.]  90  S.  W.  123.  An  offer  to  ac- 
cept a  draft  for  a  certain  amount  is  not  a 
partial  acceptance  so  as  to  make  the  ac- 
ceptor liable  for  such  amount  on  a  draft  in 
excess  of  It.     Id. 

13.  Where  a  draft  Is  addressed  to  one  at 
a  certain  place  and  accepted  by  him  In  gen- 


eral terms  it  Is  payable  at  such  place,  and 
the  acceptor  may  be  sued  there  regardless 
of  where  he  resides,  under  the  express  pro- 
visions of  Rev.  St.  1895,  art.  1194.  Tett  v. 
Green   [Tex.  Civ.  App.]   86  S.  W.   787. 

14.  Where  an  order  is  accepted  payable 
at  a  certain  time  but  the  acceptor  subse- 
quently gives  a  note  on  account  of  the  or- 
der he  will  be  deemed  to  have  waived  the 
acceptance  to  the  amount  of  the  note  and  be 
held  liable  on  it  at  maturity.  Potter  v. 
Greenberg,    24  Pa.  Super.  Ct.   502. 

15.  LaPayette  &  Bro.  v.  Merchants'  Bank 
[Ark.]    84   S.  W.    700. 

'  Note!  The  general  rule  in  such  cases, 
where  money  has  been  paid  under  a  mistake 
of  fact,  is  that  it  may  be  recovered.  Mer- 
chants' Nat.  Bank  v.  Nat.  Bank  of  Com- 
merce, 139  Mass.  513;  Thompson  v.  Bank,  82 
N.  T.  1.  But  to  this  rule  there  is  the  well 
settled  exception  that  Tvhere  a  draft  with  a 
forged  indorsement  has  been  put  into  circu- 
lation by  the  drawer  or  his  agent,  no  recov- 
ery Is  allowed  by  the  drawee  as  against  the 
bona  fide  holder  to  whom  he  has  paid. 
Hortsman  v.  Henshaw,  11  How.  [N.  T.]  177. 
The  latter  class  of  cases  are  held  to  be  anal- 
ogous to  those  where  a  draft  is  drawn  and 
indorsed  in  the  name  of  a  fictitious  payee, 
in  Tvhich  case  the  drawer  or  his  principal  is 
estopped  to  deny  its  validity.  Meachers  v. 
Fort,  Hill  [S.  C]  227;  Phillips  v.  Mer.  Nat. 
Bank,  140  N.  T.  556,  37  Am.  St.  Rep.  596,  23  L. 
R.  A.  554;  Coggill  v.  Amer.  Ex.  Bank,  1  N.  T. 
113,  49  Am.  Dec.  310.  By  virtue  of  the  rela- 
tions In  this  case  between  the  drawee  and 
the  drawer  it  was  argued  that  the  exception 
to  the  general  rule  as  to  mistake  ought  to 
apply,  and  the  defendant  be  discharged. 
But  the  court  held,  very  justly,  it  seems, 
that  the  bill  of  sale  on  the  back  of  the  draft 
was  sufficient  notice  to  defendant  of  the  ar- 
rangement between  drawer  and  drawee,  to 
have  put  defendant  on  its  guard  and  that  the 
bill  of  sale  was  really  a  part  of  the  draft. 
Thus,  though  the  signature  on  the  draft 
was  genuine,  the  instrument  itself  was 
fraudulent  and  defendant  must  suffer  the 
loss.  Weisser  v.  Dennlson,  10  N.  T.  69,  61 
Am.  Dec.  731;  note  12  L.  R.  A.  791;  5  Cyc.  547, 
et  seq. — 3  Mich.  L.  B.   478. 

16.  See  Banking  and  Finance,  5  C.  L.  34'7. 
The  drawee  of  a  forged  check  who  cashes 
the  same  relying  on  indorsements  thereon  is 
negligent.  Farmers'  &  Merchants'  Bank  v. 
Bank  of  Rutherford   [Tenn.]    88   S.  W.   939. 
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§  8.  Indorsement.'^^ — An  indorsement  in  blank  converts  order  paper  into 
bearer  paper/"  and  vests  title  in  the  holder,  but  if  after  indorsement  the  paper  gets 
back  into  the  hands  of  the  payee  the  law  converts  his  jDossession  into  prima  facie 
legal  title  upon  which  suit  may  be  predicated,  and  the  t)Urden  is  on  the  defendant 
to  overcome  this  presumption.^" 

An  indorsement  in  blank  on  a  note  dated  and  payable  in  a  certain  state  is  pre- 
sumed to  have  been  made  in  such  state,^^  and  the  indorser  is  estopped  as  against  a 
bona  fide  holder  to  deny  that  it  is  a  contract  of  such  state.^^ 

Authority  in  an  agent  to  indorse  commercial  paper  must  be  expressly  con- 
ferred,^^ and  one  who  accepts  such  indorsement  is  bound  to  see  that  it  is  author- 
ized.^* The  principal  is  not  liable  unless  it  has  ratified  the  indorsement^^  or  is  es- 
topped to  deny  the  authority  of  the  agent  to  make  it.^" 

An  indorsement  of  payment  is  in  the  nature  of  a  receipt,  not  of  a  contract,  and 
may  be  contradicted  by  parol.^^ 

Indorser's  liahilityj'^ — An  indorser  guaranties  the  genuineness  of  all  prior  in- 
dorsements,^" but  does  not  warrant  to  the  drawee  the  genuineness  of  the  signature 
of  the  drawer.^"  An  indorser's  liability  is  contingent  upon  failure  of  the  maker  tci 
pay  at  maturity^^  due  protest  and  notice  thereof.^^     One  who  indorses  a  postdated 


17.  A  drawee  bank  which  pays  a  forged 
check  which  has  been  honored  and  indorsed 
by  other  banks,  and  holds  the  same  for  30 
days,  admits  tlie  signature  of  the  drawer  to 
be  correct  and  is  estopped  to  avoid  the  pay- 
ment as  to  indorsing  banks.  Farmers'  & 
Merchants'  Bank  v.  Bank  of  Rutherford 
[Tenn.]    88   S.   W.   939. 

18.  See    4    C.    L.    798. 

19.  Brown  v.  Fisher  [Ind.  App.]  74  N.  E. 
632.  A  note  payable  to  the  maker  and  in- 
dorsed by  him  is  bearer  paper.  Meyer  v. 
Foster,   147   Cal.   166.    81  P.  402. 

20.  Hughes  V.  Black  [Ala.]  39  So.  984. 
This  rule  is  not  clianged  by  Code  1896,  p. 
1200,  providing  that  title  of  an  indorsee  shall 
not  be  disputed  Except  by  verified  plea.     Id. 

Note!  A  blank  indorsement  gives  the 
holder  prima  facie  title  upon  which  suit  may 
be  based.  Bank  v.  Wofford,  71  Miss.  711; 
Berney  v.  Steiner,  108  Ala.  Ill,  54  Am.  St. 
Rep.  144;  Curtis  v.  Sprague,  51  Cal.  239. 
The  burden  is  on  defendant  to  show  want  of 
title  in  him.  Shaw  v.  Jacobs,  89  Iowa  713, 
48  Am.  St.  Eep.  411,  21  L.  R.  A.  440;  An- 
niston  v.  Furnace  Co.,  94  Ala.  606.— See  4 
Mich.   L.   R.    475. 

31.  At  common  law  as  well  as  under  the 
negotiable  instruments  law.  Chemical  Nat. 
Bank  v.  Kellogg   [N.   T.]   75   N.   E.   1103. 

23.  'Where  the  indorsement  was  accom- 
modation and  was  in  fact  made  in  another 
state  according  to  the  laws  of  which  it  was 
void.  Chemical  Nat.  Bank  v.  Kellogg  [N.  T.] 
75  N.   E.   1103. 

23.  An  agent  with  authority  to  collect 
cash  has  no  Implied  authority  to  indorse 
his  principaVs  name  upon  commercial  paper 
and  collect  cash  upon  it.  Goodell  v.  Sin- 
clair &  Co.,  112  111.  App.  594.  Where  the 
name  of  a  corporation  was  indorsed  on  an 
instrument  by  one  without  authority,  the 
corporation  is  not  liable  though  it  received 
the  money  where  it  did  not  ratify  the  act 
and  was  not  estopped  to  deny  the  authority 
of  the  person  who  used  its  name.  'Wicker- 
sham  Banking  Co.  v.  Nicholas  [Cal.  App.]  82 
■p.   1124. 

6    Curr.    Law. — 50. 


34.  Wickersham  Banking  Co.  v.  Nicholas 
[Cal.   App.]    82  P.   1124. 

35.  A  corporation  which  has  no  knowl- 
edge of  the  act  of  its  agent  in  making  an 
indorsement  until  the  paper  is  presented 
for  payment  cannot  be  held  to  have  ratified 
the  act.  Wickersham  Banking  Co.  v.  Nicho- 
las  [Cal.  App.]   82  P.   1124. 

26.  Corporation  held  not  estopped  to  deny 
the  authority  of  its  agent  to  indorse  paper. 
Wickersham  Banking  Co.  v.  Nicholas  [Cal. 
App.]   82  P.  1124. 

37.  McCaffrey  V.  Burkhardt  [Minn.]  105 
N.    W.    971. 

38.  See  4  C.  L.  798. 

30.  As  where  the  name  of  a  payee  is  forg- 
ed on  a  check  and  the  check  is  cashed  by  a 
bank  different  from  the  one  on  which  the 
check  is  drawn  and  the  former  indorses  it, 
the  latter  need  not  inquire  as  to  the  genu- 
ineness of  the  payee's  signature.  Welling- 
ton Nat.  Bank  v.  Bobbins  [Kan.]  81  P.  487. 
Where  a  payee's  indorsement  was  forged  to  a 
check  a  subsequent  Indorser  who  is  notified 
by  the  drawee  of  an  action  by  the  payee  and 
requested  to  assume  the  defense  is  liable  to 
the  drawee  for  the  amount  of  the  judgment, 
attorneys'  fees  and  expenses  incurred.     Id. 

30.  Such  warranty  extends  only  to  sub- 
sequent holders.  Farmers'  &  Merchants' 
Bank  v.  Bank  of  Rutherford  [Tenn.]  88  S. 
W.  939. 

31.  Colonial  Nat.  Bank  v.  Duerr,  108  App. 
Dlv.  215.  95  N.  T.  S.  810.  •  Recovery  cannot 
be  had  on  a  contract  of  indorsement  with- 
out proof  that  by  due  diligence  to  bring 
suit  and  enforce  judgment  the  note  could 
not  have  been  enforced  against  the  principal 
at  any  time  after  maturity.  Godfrey  v. 
Wingert,   110  111.  App.  583. 

32.  Colonial  Nat.  Bank  v.  Duerr,  108  App. 
Div.  215,  95  N.  T.  S.  810.  A  complaint 
against  an  indorser  showing  on  its  face 
want  of  protest  or  notice  of  nonpayment  is 
demurrable.  Beauchamp  v.  Chester  [Tex. 
Civ.  App.]  86  S.  W.  1055.  Failure  to  demand 
payment  or  give  notice  of  dishonor  at  ma- 
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instrument  is  bound  by  the  liabilities  imposed  by  his  indorsement  as  to  all  subse- 
quent holders.''^  An  indorsement  for  the  mere  purpose  of  passing  title  does  not 
impose  upon  the  indorser  the  liabilities  flowing  from  the  contract.^*  It  is  imma- 
terial to  an  indorser  having  no  legal  defense  whether  the  subsequent  transfers  of  a 
note  were  made  in  good  faith  for  a  valuable  consideration  or  before  maturity.^' 
Unless  there  was  an  understanding  that  indorsers  should  indemnify  the  payee,  he 
cannot  recover  from  them  the  expense  of  bringing  a  creditor's  suit  against  the  mak- 
er.'" An  indorser  who  is. required  to  pay  may  recover  from  the  maker  the  amount 
paid  with  interest  from  date  of  payment.'^  An  indorser  may  be  sued  without  join- 
ing the  maker.'* 

Indorsers  are  liable  inter  se  in  the  inverse  order  of  their  indorsement.''  Un- 
der the  negotiable  instruments  law  it  may  be  shown  that  indorsers  have  agreed  as 
to  liability  otherwise  than  as  appears  from  the  order  of  indorsement.*"  As  be- 
tween indorser  and  indorsee  an  indorsement  may  be  impeached  for  fraud. *^ 

An  indorsement  for  collection*^  makes  the  indorsee  the  mere  agent  of  the  in- 
dorser,*' but  he  may  sue  in  his  own  name.** 

Discharge  of  indorser.*^ — An  extension  granted  the  payee  discharges  an  in- 
dorser** if  granted  by  one  with  authority  to  make  the  contract.*' 

§  9.  Presentment  arid  demand.*'^- — Presentment  for  payment  is  essential  to 
charge  an  indorser.*'  A  note  payable  at  a  bank  is  properly  presented  there  though 
the  bank  is  in  the  hands  of  a  receiver.^"  Demand  paper  must  be  presented  within 
a  reasonable  time"^  in  order  to  charge  an  indorser.^^     What  is  due  diligence  depends 


turity   discharges   an   indorser.     Westbay   v. 
Stone,   112  Mo.  App.   411,   87  S.  W.   34. 

33.  Meyer  v.  Foster,  147  Cal.  166,  81  P. 
402. 

34.  One  who  obtains  a  note  for  another's 
benefit  is  not  liable  to  him  as  an  indorser 
where  he  indorses  it  to  him.  Peabody  v. 
Munson,  113  111.  App.  296.  Where  a  payee 
Indorses  secured  notes  to  the  maker  under 
an  agreement  that  the  latter  should  deliver 
them  to  a  stockholder  to  Secure  advances 
to  the  maker,  he  is  not  liable  to  the  holder 
as  an  indorser.  Bradley  v.  Bush  ]''<\..  App.] 
82   P.   560. 

35.  Meyer  V.  Foster,   147  Cal.    1        A'P-   402. 

36.  He  sued  and  had  a  decree  out  it  was 
reversed  and  he  came  back  on  indorsers 
for  the  full  amount.  Jefferson  Count"  Nat. 
Bank  v.   Dewey,   181   N.  T.   98,    73   N.  K.    569. 

37.  Sheldon  Canal  Co.  v.  Miller  [Tex.  Civ. 
App.]    90  S.  W.   206. 

38.  Code  Civ.  Proc.  §  454  expressly  pro- 
vides that  an  indorser  may  be  sued  without 
joining  the  maker.  Singer  v.  Abrams,  47 
Misc.   360,   94  N.  T.  S.   7. 

39.  Where  the  last  indorser  pays  he  may 
recover  from  one  preceding  him.  Hill  v. 
Buchanan,  71  N.  J.  Law,  301,  60  A.  952.  An 
indorsee  after  due  diligence  to  collect  may 
sue  his  immediate  or  any  remote  indorser. 
First  Nat.  Bank  v.  Stapf  [Ind.]   74  N.  B.  987. 

40.  Morgan  v.  Thompson  [N.  J.  Err.  & 
App.]   62  A.  410. 

41.  It  may  be  shown  to  have  been  pro- 
cured by  false  representations  that  no  lia- 
bility would  be  incurred  by  virtue  of  it. 
Nethercutt  v.  Hopkins,  38  Wash.  577,  80 
P.  798. 

42.  See  4  C.  X..  799. 

43.  Hence  where  a  number  of  men  not 
so  organized  as  to  be  an  entity  own  a  note 
made  by  one  of  their  number,  one  to  whom 


the  note  is  indorsed  for  collection  cannot 
maintain  an  action  thereon  because  so  far 
as  the  maker  is  concerned  he  would  be  suing 
himself.     Welch    v.    Kinney    [Or.]    80    P.    648. 

44.     Neal   V.    Gray    [Ga.]    52    S.    B.    622. 

4.5.     See  4  C.  L.  799. 

46.  Evidence  insufficient  to  show  an  ex- 
tension agreement  whereby  an  indorser  "was 
discharged.  People's  Sav.  Trust  &  Banking 
Co.   V.   Louque,    114   L,a.    1041,    38   So.    823. 

47.  The  cashier  of  a  bank  has  no  im- 
plied authority  merely  by  virtue  of  his  office 
to  receive  interest  in  advance  and  agree 
to  extend  the  time  of  payment  and  thus 
discharge  an  indorser.  Bank  of  Ravenswood 
V.  Wetzel   [W.  Va.]   50  S.  B.   886. 

48.  See  4  C.  L.  800. 

49.  In  an  action  against  the  drawer  of 
a  check  payment  of  which  is  alleged  to  have 
been  refused,  the  holder  must  prove  pre- 
sentment and  refusal  of  payment.  Ross 
v.  Saron,  93  N.  Y.  S.  553.  Failure  to  present 
and  demand  payment  is  presumed  to  damage 
the  indorser  to  the  full  amount  of  the  note 
as  it  is  presumed  if  presentment  had  been 
made  the  note  would  have  been  paid.  Hay- 
ward  V.  Empire  State  Sugar  Co.,  93  N.  T.  S. 
449.  Evidence  that  a  check  was  mailed  to 
the  payee  and  that  he  failed  to  present  it 
for  20  days  held  sufBcient  to  raise  the  issues 
as  to  receipt  and  acceptance  of  the  check. 
Pink  Front  Bankrupt  Store  v.  Mistrot  &  Co. 
[Tex.  Civ.  App.]    90   S.  W.   75. 

50.  Under  negotiable  instruments  law. 
Schlesinger  v.  Schultz,  96  N.  T.   S.   383. 

61.  10  months  held  reasonable  on  paper 
payable  on  demand  after  date  with  interest 
and  not  negotiated  until  10  days  after  date. 
Schlesinger     v.     Schultz,     96     N.     Y.     S.     383. 

52.  This  is  the  rule  where  the  effect  of 
Gen.  St.  1888,  §  1859,  providing  that  demand 
paper   not   presented   within   four   months    is 
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on  the  circumstances  of  each  case.°^  If  presentation  would  have  been  useless 
failure  to  present  may  be  excused,^*  and  the  question  of  diligence  is  immaterial/" 
No  custom,  general  or  special/'  or  negligence  of  agents,"  will  excuse  want  of  due 
diligence  in  presenting  a  check  for  payment;  but  due  diligence  does  not  require  the 
holder,  in  the  absence  of  special  circumstances  or  custom,  to  present  it  at  other  than 
banking  hours.^*  Failure  to  present  cannot  be  complained  of  if  it  is  the  result 
of  the  drawer's  act.°^  One  receiving  a  check  on  a  distant  bank  is  required  to  trans- 
mit it  to  the  place  of  payment  the  day  following  receipt.®* 

§  10.  Protest  and  notice  thereof. ^^ — Foreign  bills  must  be  protested  in  order 
to  charge  the  drawer."^  A  contract  for  waiver  of  protest  is  not  to  be  extended  be- 
yond the  fair  import  of  its  terms."' 

Notice  of  nonpayment  is  essential  to  charge  an  indorser"^  or  a  drawer  of  a 
check.""  That  presentment  is  excused  does  not  excuse  notice  of  nonpayment."" 
The  date  recited  in  the  instrument  controls  as  to  maturity  for  the  purpose  of  giving 
notice  of  dishonor."^  Notice  must  be  given  the  day  following  date  of  dishonor."" 
Due  diligence  must  be  observed  in  delivering  notice."'    Delivery  to  an  agent  may  be 


deemed  dishonored,   is  waived.     Hampton  v. 
Miner    [Conn.]    61    A.    952. 

53.  The  provision  of  negotiable  instru- 
ments law  providing  for  presentment  to  the 
personal  representative  of  a  deceased  maker 
if  with  reasonable  diligence  he  can  be  found 
is  complied  with  by  four  attempts  to  find 
him  at  his  usual  places  of  business.  Reed 
v.  Spear,  94  N.  T.  S.  1007. 

54.  Where  a.  note  is  payable  at  a  national 
bank  which  is  in  the  hands  of  a  receiver, 
presentment  need  not  be  made  to  the  re- 
ceiver, as  he  has  no  authority  to  appropriate 
money  in  his  hands  to  pay  it.  Sohlesinger 
V.  Schultz,  96  N.  T.  S.  383. 

55.  Where  after  transfer  of  a  certificate 
of  deposit  the  bank  had  no  property  subject 
to  attachment  the  transferror  is  liable  on 
his  indorsement  regardless  of  the  question  of 
diligence.     First  Nat.  Bank  v.  Stapf  [Ind.]  74 

56.  The  presenting  of  checks  through 
the  clearing  house  the  day  after  receiving 
them,  instead  of  having  them  certified  on 
the  same  day,  was  claimed  to  ba  a  usage, 
but  held  not  to  be  reasona'jle  diligence. 
Bank  of  Commerce  v.  Miller,  105  111.  App.  224. 

57.  When  the  failure  of  a  bank  holding 
a  check  as  Indorsee  to  present  it  for  pay- 
ment is  predicated  on  some  act  or  omission 
of  one  of  its  agents  having  authority  to 
make  presentation,  it  is  not  excused  by  the 
fact  that  such  agent  was  ignorant  of  the 
existence  of  the  check.  Temple  v.  Carroll 
FNeb  1     105    N.    W.    989-  ,„ 

58.  Temple    v.    Carroll    [Neb.]    105    N.    W. 

50.  Where  the  holder  of  a  check  loses 
it  and  immediately  gives  notice  of  the  loss 
to  the  drawer  who  does  nothing  to  assist 
■n  procuring  payment,  he  cannot  set  up 
negligence  of  the  holder  '"'l'^"  ^"  "1,.^ 
funds  are  subsequently  wrongfully  with- 
drawn from  the  bank  by  his  partner  Sharp 
v.    Nathan   Mercantile    Co.    [Ark.]    88    S.    W. 

305 

«0  Civ  Code  1903,  §  2256,  exonerating 
drawers  and  indorsers  if  presentment  be  not 
made  within  10  days,  is  inapplicable.  Mani- 
toba Mortg.  &  Inv.  Co.  v.  Weiss  [S.  D.] 
101  N.  W.   37. 


61.  See  4  C.  L.  800. 

62.  Under  the  express  provisions  of  iha 
negotiable  instruments  law  failure  to  protest 
a  foreign  bill  for  nonpayment  discharges  the 
drawer.  Amsinok  v.  Rogers,  103  App.  Div. 
42S,    93   N.    T.    S.    87. 

03.     Elatchford  v.  Harris,  115  111.  App.  160. 

64.  In  an  action  against  an  indorser  fail- 
ure to  shO"w  timely  notice  of  dishonor  pre- 
cludes a  recovery.  Solomon  v.  Cohen,  94  N. 
Y.  S.  502.  A  conversation  with  an  indorser 
relative  to  the  note  after  the  death  of  the 
maker  held  insufficient  to  constitute  notice 
of  dishonor.  Reed  v.  Spear,  94  N.  T.  S.  1007. 
Evidence  held  to  show  notice  of  nonpayment 
duly  given  after  payment  refused.  People's 
Sav.  Trust  &  Banking  Co.  v.  Louque,  114  La. 
1041,  38  So.  823.  Evidence  Insufficient  to 
establish  the  direct  giving  of  notice  of  pro- 
test to  an  accommodation  indorser.     Traders' 

,Nat.    Bank    v.    Jones,    104    App.    Div.    433,    93 
N.  Y.  S.  768. 

65.  In  an  action  against  the  drawer  of  a 
check  notice  of  nonpayment  must  be  alleged 
and  proven.     Ross  v.  Saron,  93  N.  T.  S.  553. 

66.  The  provision  of  negotiable  instru- 
ments law  that  if  the  person  primarily  lia- 
ble is  dead  and  no  personal  representative 
has  been  appointed  presentment  is  excused 
does  not  excuse  notice  of  nonpayment  to 
an  indorser.     Reed  v.  Spear,  94  N.  Y.  S.  1007. 

67.  Meyer  v.    Foster,    147   Cal.   166,    81   P. 

es.  The  negotiable  instruments  law  re- 
quires notice  of  dishonor,  if  to  be  given  at 
the  place  of  business  of  the  person  entitled, 
to  be  before  close  of  business  hours  on  the 
day  following  dishonor;  hence  notice  two  or 
three  days  after  maturity  is  too  late.  Sol- 
omon V.  Cohen.  94  N.  T.   S.   602. 

69.  Negotiable  instruments  law  providing 
that  notice  of  dishonor  to  charge  an  indors- 
er may  be  given  personally  or  through 
the  mail  to  a  party  or  his  agent  on  his  be- 
half is  not  shown  to  have  been  complied 
with  by  evidence  of  service  on  a  hotel  cor- 
poration by  leaving  the  notice  at  the 
cashier's  window  without  calling  any  one's 
attention  to  it.  American  Bxch.  Nat.  Bank 
V.  American  Hotel  Victoria  Co.,  103  App. 
Div.  372,  92  N.  Y.   S.   1006. 
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STifficieiit.''"  Under  the  negotiable  instruments  law  a  maker  cannot  on  his  own  be- 
half give  notice  of  protest  to  an  accommodation  indorser,  yet  he  may  give  such 
notice  as  agent  of  the  holder.'^  The  fact  of  depositing  in  the  post  office  a  letter 
enclosing  notice  of  protest  raises  a  presumption  that  it  reached  its  destination.'''' 
This  is  so  whether  it  is  deposited  in  a  street  mail  box  or  in  the  general  post  office.''^ 
Such  presumption  may  be  rebutted  by  showing  that  the  letter  was  not  received.'* 
The  letter  must  be  properly  addressed/^  but  if  actually  received  error  in  the  ad- 
dress is  immaterial."" 

The  certificate  of  protest  as  evidence.'''' — ^A  notary's  certificate  is  presumptive 
evidence  of  the  facts  therein  certified,'*  but  not  of  facts  not  stated.'^ 

§  11.  New  promise  after  discharge  and  waiver  of  presentment  or  the  lUce}" — 
A  waiver  of  notice  of  presentment,  dishonor  and  protest  is  not  a  waiver  of  present- 
ment and  demand  for  payment.^^ 

§  13.  Accommodation  paper.^^ — An  extension  of  time  of  payment  is  a  suffi- 
cient consideration  for  the  indorsement  of  one  not  before  a  party.*^  An  accommo- 
dation party  is  liable  according  to  the  terms  of  the  instrument  though  a  holder 
knows  his  status.^*  The  destruction  of  the  instrument  after  delivery  does  not  affect 
his  liability.^^  Accommodation  paper  is  not  enforceable  as  bet^veen  the  accommo- 
dation signer  and  the  person  for  whose  benefit  he  signed,*'  nor  in  the  hands  of  a 
party  with  notice  that  the  signature  was  procured  by  fraud.*'  An  accommodation 
maker  who  is  compelled  to  pay  may  recover  from  the  parties  for  whose  accommoda- 
tion the  note  was  made.^*     Such  an  action  is  not  one  upon  the  note.*° 

An  accommodation  note  made  by  a  married  woman  who  is  prohibited  by  law 
from  making  such  paper  never  becomes  her  obligation  and  the  law  merchant  does  not 


70.  Service  of  notice  of  dishonor  on  an 
Indorser's  wife  who  acted  as  his  assistant, 
at  the  Indorser's  place  of  business  is  suf- 
ficient especially  where  the  Indorser  actual- 
ly received  notice  within  the  time  prescrib- 
ed by  law.     Beed  v.  Spear,  94  N.  T.  S.  1007. 

71.  Traders'  Nat.  Bank  v.  Jones,  104  App. 
Div.   433,  93  N.  T.  S.   768. 

72.  73,  74.  Phoenix  Brewing  Co.  V.  Weiss, 
23  Pa.    Super.   Ct.    519. 

75.  Where  notice  was  mailed  to  24  M.  St. 
but  the  Indorser's  place  of  business  was  at 
22  and  23  M.  St.  and  it  appeared  that  there 
was  another  person  of  the  same  name  in 
the  town  who  often  got  the  indorser's  mail 
by  mistake  it  was  held  that  due  notice  had 
not  been  given.  Siegel  v.  Hirsch,  26  Pa. 
Super.  Ct.  398. 

76.  A  notarial  notice  of  protest,  addressed 
to  an  indorser  as  if  living  when  the  indors- 
er is  dead  if  actually  received  by  his  ad- 
ministrator is  good  to  charge  such  indorser's 
estate.  Bank  of  Ravenswood  v.  Wetzel  [W. 
Va.]    EO  S.   E.   886. 

77.  See   4  C.  L.   801. 

78  Where  it  states  that  presentment  was 
made  at  the  bank  and  "found  the  bank  clos- 
ed" -It  is  presumed  that  presentment  was 
made  during  regular  banking  hours. 
Schlesinger  v.  Schultz,  96  N.  T.  S.  383  Un- 
less an  affidavit  that  notice  has  not  been 
received  as  prescribed  by  Code  Civ.  Proc.  § 
923  is  served  on  the  adverse  party.  Solomon 
V.  Cohen,  94  N.   T.   S.   502. 

79.  A  notary's  certificate  of  presentation 
and  nonpayment  only  is  no  evidence  that 
notice  of  dishonor  has  been  served.  Solomon 
V.  Cohen,  94  N.  T.  S.  502. 

80.  See    4   C.  L.   802. 


81.  Hayward  v.  Empire  State  Sugar  Co., 
93  N.  Y.  S.  449.  A  waiver  of  notice  of  pro- 
test is  not  a  waiver  of  demand  for  payment. 
Batchford   v.   Harris,    115    111.    App.    160. 

82.  See    4    C.    L.    802. 

83.  Lyndon  Sav.  Bank  v.  International 
Co.    [Vt.]    62  A.  50. 

84.  Chambers  v.  McLean,  24  Pa.  Super.  Ct. 
567. 

85.  Where  accommodation  indorsers.  sign- 
ed a  note  for  $300  and  the  payee  advanced 
$100  but  refused  to  advance  any  more  until 
another  indorser  was  procured  and  on  ob- 
taining possession  of  the  note  for  such  pur- 
pose the  maker  destroyed  it  the  indorsers 
are  liable  for  the  amount  advanced.  West- 
heimer  v.  Helmbold,  109  App.  Div.  854,  96 
N.  T.    S.    830. 

86.  Evidence  held  to  raise  a  question  for 
the  jury  as  to  whether  a  note  sued  upon 
was  accommodation  paper.  Hunter  v.  Al- 
len, 94  N.  T.  S.  880.  Evidence  insufficient  to 
show  that  a  note  was  delivered  under  an 
agreement  that  it  should  be  used  by  the 
payee  only  in  case  funds  were  necessary  to 
carry  out  the  transaction  in  which  it  was 
given.    Jennings  v.  Moore  [Mass.]  75  N.  E.  214. 

87.  Evidence  sufficient  to  show  that  an 
indorsement  for  accommodation  was  given 
without  consideration  was  obtained  by  fraud 
and  hence  the  Indorser  was  not  liable  to  a 
holder  with  notice.  Vette  v.  Sacher,  114 
Mo.  App.  363,   89  S.  W.  360. 

88.  Morgan  v.  Thompson  [N.  J.  Err.  & 
App.]  62  A.  410.     See  4  Mich.  L.  R.  475. 

89.  Hence  parol  evidence  to  show  the  na- 
ture of  the  transaction  does  not  vary  the 
terms  of  the  instrument.  Morgan  v.  Thomp- 
son   [N.   J.   Err.    &  App.]    62  A.   410. 


6  Cur.  Law. 


NEGOTIABLE  IlSrSTEUMENTS  §  13. 


789 


apply  to  it.°°  The  provisions  of  the  negotiable  instruments  law  does  not  give  validi- 
ty to  an  accommodation  note  executed  by  a  married  woman  in  violation  of  law.*** 

As  a  general  rule  a  corporation  has  no  power  to  issue  accommodation  paper,"* 
and  is  not  liable  on  an  accommodation  indorsement  in  the  hands  of  one  who  takes 
with  knowledge  of  the  character  of  the  paper,  though  such  indorsement  was  author- 
ized by  all  the  directors  and  a  majority  of  the  stockholders."'  Accommodation 
paper  of  a  business  corporation  cannot  be  enforced  as  against  creditors  or  dissent- 
ing stockholders,'*  but  the  corporation  itself  cannot  plead  ultra  vires."' 

§  13.  The  doctrine  of  lona  fides.  Who  may  he  a  holder.'^ — To  be  a  bona 
fide  holder  one  must  take  in  the  usual  course  of '  business,"'  before  maturity,"^  for 
a  valuable  consideration""  and  without  notice  of  inilrmities.^  The  paper  must  be 
properly  indorsed  if  it  is  payable  to  order.* 

Once  bona  fide  holdership  always  bona  fide  holdership,^  consequently  a  bona 
fide  holder  may  transfer  his  rights  to  one  with  notice,*  but  this  rule  doe's  not  apply 
where  the  paper  is  returned  to  the  hands  of  the  payee." 

Notice  and  knowledge.^ — Notice,  in  order  to  destroy  one's  character  as  a  bona 
fide  holder  must  be  of  facts  sufficient  to  impute  bad  faith.'     Suspicious  cireum- 


90.  People's  Nat.  Bank  v.  Schepflin  [N.  J. 
Law]  62  A.  333.  Where  a  bank  refused  to 
loan  money  to  a  husband  but  offered  to  loan 
it  to  his  wife  and  after  th^  wife  executed 
the  note  and  a  proceeds  check  placed  the 
money  to  the  credit  of  the  husband,  the 
note  was  held  to  be  accommodation  paper. 
Id. 

91.  The  provisions  fhat  paper  is  presum- 
ed to  be  based  on  a  valuable  consideration 
and  parties  thereto  to  have  become  parties 
for  value.  People's  Nat.  Bank  v.  Schepflin 
[N.  J.  Law]  62  A.  333. 

92.  See  Corporations,  5  C.  L.  773.  A  cor- 
poration cannot  make  accommodation  in- 
dorsements. National  Bank  v.  Snyder  Mfg. 
Co.,  94  N.  T.  S.  982. 

93.  Brill  Co.  v.  Norton  &  T.  St.  R.  Co. 
[Mass.]  75  N.  B.  1090.  One  who  accepts 
notes  indorsed  by  a  corporation  payable  to 
and  indorsed  by  the  maker  for  a  debt  due 
the  indorsee  from  the  maker  Is  charged 
with  notice  that  the  corporation  indorse- 
ment is  prima  facie  accommodation.  Id. 
Where  accommodation  is  made  by  a  corpora- 
tion it  may  show  such  fact  in  an  action  by 
the  holder  and  that  such  holder  took  it  from 
the  payee  with  notice  of  its  character.  Na- 
tional Bank  v.  Snyder  Mfg.  Co.,  94  N.  T.  S. 
982.  Evidence  that  the  payee  paid  interest 
on  a  note  held  admissible  on  the  question  of 
notice.     Id. 

04,  95.  j^-erkins  v.  Trinty  Realty  Co.  [N. 
J.  Eq.]    61  A.   167. 

96.  See    4  C.   L.    803. 

97.  Bettanier  v.  Smith  [Iowa]  105  N.  W. 
999.  Complaint  held  to  allege  facts  consti- 
tuting bona  fide  holdership.  Haslaoh  v. 
Wolf  [Neb.]  103  N.  W.  317.  Affidavit  of  de- 
fense held  not  to  state  facts  sufficient  to 
show  that  an  Indorsee  was  not  a  holder  for 
value.  Brian  v.  Merrill,  23  Pa.  Super.  Ct. 
629. 

98.  One  who  takes  after  maturity  is  not 
a  bona  fide  holder.  Carrington  v.  Turner 
[Md.]  61  A.  324.  A  set  off  available  against 
the  payee  is  available  against  the  holder. 
Little  V.  Sturgis,  127  Iowa,  298,  103  N.  W. 
205.     One   who   takes   from   the   payee   after 


maturity  takes  subject  to  the  same  defenses 
that  the  paper  was  liable  to  in  the  hands 
of  his  Indorser.  If  his  indorser  was  estop- 
ped from  enforcing  it  he  is  likewise  es- 
topped. May  V.  First  Nat.  Bank  [Neb.]  104 
N.  W.  184.  That  one  who  signed  did  so  un- 
der an  agreement  that  the  payee  would  not 
hold  him  responsible  is  admissible.  Citi- 
zens' Nat.  Bank  v.  Cammer  [Tex.  Civ.  App.] 
86    S.    W.    625. 

99.     See   post.   Parting  with   value. 

1.  One  who  takes  for  value  but  with  no- 
tice of  defenses  is  not  a  bona  flde  holder. 
Collins  V.  Schmidt  [Wis.]  105  N.  W.  671. 

2.  The  assignment  of  order  paper  with- 
out indorsement  destroys  negotiaSjility.  Cor- 
nish V.  Woolverton  [Mont.]  81  P.  4.  An 
assignee  of  order  paper  is  not  a  bona  fide 
holder.  First  Nat.  Bank  v.  Moore  [C.  C.  A.] 
137  F.  505    (dictum). 

3.  See  4  C.  L.  803.  An  Indorsee  after  ma- 
turity with  notice  of  defenses  is  protected 
if  his  indorser  was  a  bona  fide  holder.  Sy- 
monds  v.  Riley,  188  Mass.   470,  74  N.  B.  926. 

4.  A  purchaser  from  a  bona  fide  holder 
though  with  notice  takes  free  from  de- 
fenses available  as  between  the  parties. 
Aragon  Coffee  Co.  v.  Rogers  [Va.]  52  S.  B. 
843;  Hillard  v.  Taylor,  114  La.  883,  38  So. 
594. 

5.  Aragon  Coffee  Co.  v.  Rogers  [Va.]  52 
S.   B.    843. 

6.  See  4  C.  L.  804. 

7.  That  notes  are  impressed  with  a  trust 
in  the  hands  of  the  holder  does  not  impute 
notice  of  such  fact  to  an  indorsee.  Bank 
of  Luverne  v.  Birmingham  Fertilizer  Co. 
[Ala.]  39  So.  126.  He  must  take  without 
notice  of  fraud  or  knowledge  of  such  facts 
that  his  action  In  taking  amounted  to  bad 
faith.  Mack  v.  Starr  [Conn.]  61  A.  472. 
That  a  note  was  made  by  the  officers  of  a 
corporation  payable  to  tlie  corporation,  in- 
dorsed in  the  name  of  the  corporation  and 
by  the  president  and  secretary  is  not  notice 
that  it  is  accommodation  paper  which  the 
corporation  has  not  power  to  execute.  In  re 
Troy  &  Cohoes  Shirt  Co.,  136  F.  420.  The 
fact  that  a  banker's  draft  fraudulently  pro- 
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stances'  or  negligence,  however  gross,"  is  not  enough.  That  a  party  discounting 
notes  knows  that  the  president  and  secretary  of  a  corporation  maker  were  members 
of  the  firm  for  whose  accommodation  the  notes  were  made  does  not  charge  him  with 
notice  of  the  character  of  the  notes,^"  or  that  it  is  accommodation  paper  which  the 
maker  had  not  power  to  execute ;^^  but  one  who  is  told  by  an  indorser  that  there 
is  something  wrong  with  the  paper  and  not  to  take  it  cannot  afterwards  claim  to  be 
a  bona  fide  holder  as  against  such  indorser  whose  indorsement  was  procured  by 
fraud,'^^  and  if  a  holder  informs  a  purchaser  that  he  has  no  title  or  that  he  holds 
as  agent,  such  purchaser  is  not  a  bona  iide  holder.^'  Under  the  negotiable  instru- 
ments law,  one  who  has  knowledge  of  a  defect  in  his  transferror's  title  or  knowledge 
of  such  facts  that  his  action  in  taking  amounts  to  bad  faith  is  not  a  bona  fide  hold- 
er.'^^  A  purchaser  who  has  been  put  upon  inquiry  cannot  rely  on  information  im- 
parted by  ope  whose  interest  it  is  to  deceive  him.^^  An  indorsee  is  charged  with 
notice  of  facts  appearing  from  the  face  of  the  instrument.^"  One  who  takes  from 
an  officer  of  a  corporation  in  payment  of  his  personal  debt  the  notes  of  such  cor- 
poration does  so  at  his  peril,'''  and  one  who  takes  from  an  agent  is  bound  to  ascer- 
tain the  scope  of  his  authority,'*  but  may  rely  on  apparent  authority.'"     An  agent 


cured  by  an  ex  county  treasurer  and  given 
by  him  to  the  treasurer  in  payment  of  a 
shortage  in  his  accounts  was  made  payable 
to  the  treasurer  does  not  charge  the  county 
with  notice  of  irregularity  in  its  procure- 
ment and  it  may  retain  as  against  the  draw- 
ers the  proceeds  "when  collected  from  the 
drawee.  Hathaway  v.  Delaware  County,  103 
App.  Div.  179,  93  N.  T.  S.  436,  Evidence  in- 
sufficient to  show  that  a  holder  took  with 
notice  of  defects  or  under  circumstances 
sufficient  to  put  a  prudent  man  on  guard- 
Morrison  V.  Hart    [Ga,]    50   S,   B.   471. 

8.  Harrington  v,  Butte  &  B.  Min.  Co. 
IMont.]  83  p.  467.  An  instruction  that  if 
there  is  anything  in  an  Instrument  to  cast 
suspicion  on  its  character  the  holder  will 
be  considered  to  have  taken  it  under  cir- 
cumstances rendering  him  guilty  of  bad 
faith,  invades  the  province  of  the  jury.  Id. 
Where  in  the  acquisition  of  notes  from  a 
bona  fide  holder  the  transferee  is  represent- 
ed by  the  person  who  originally  negotiated 
the  notes  in  fraud,  this  agency  may  give 
rise  to  suspicions  but  will  not  as  a  matter 
of  law  vitiate  the  title  of  the  transferee,  it 
having  been  the  act  of  the  principal  through 
the  agent.  Hillard  v.  Taylor,  114  Da.  883, 
38  So.  594.  "Where  the  consideration  was 
services  to  be  performed  failure  of  perform- 
ance is  no  defense  against  a  holder  with 
notice  of  the  nature  of  the  consideration 
but  not  of  its  failure.  "Wilensky  V.  Mor- 
rison [Ga.]  50  S.  B.  472. 

9.  Bad  faith  is  essential.  Merritt  v. 
Dewey,  115  111.  App.  503.  Knowledge  of  cir- 
cumstances sufficient  to  excite  in  the  mind 
of  a  prudent  man  a  suspicion,  and  gross 
negligence  in  taking  the  paper,  do  not  de- 
stroy bona  fide  holdershlp.  Merchants'  & 
Manufacturers'  Nat.  Bank  v.  Ohio  Valley 
Furniture  Co.  [W.  Va.]  50  S.  E.  880.  That 
one  takes  under  circumstances  which  would 
put  a.  reasonable  man  oh  inquiry  does  not 
prevent  him  from  being  a  bona  flde  holder 
unless  the  circumstances  are  such  as  to  show 
bad  faith.  Harrington  v.  Butte  &  B,  Min.  Co. 
[Mont.]    83   P.   467. 


10,  11.  In  re  Troy  c&  Cohoes  Shirt  Co,,  136 
F.  420. 

13.  Vette  V.  Sacher,  114  Mo.  App.  363,  89 
S,  W.   360. 

13.  Merchants'  &  Manufacturers'  Nat. 
Bank  v.  Ohio  Valley  Furniture  Co.  [W.  Va.] 
50  S.  E.  880. 

14.  Keene  v.  Behan  [Wash.]  82  P.  884. 
Under  negotiable  instruments  la-wr  declaring 
the  title  of  one  who  negotiates  an  instru- 
ment to  be  defective  if  the  consideration 
was  illegal,  the  title  of  the  payee  of  a  note 
given  for  usurious  interest  is  defective. 
Id. 

15.  Merchants'  &  Manufacturers'  Nat. 
Bank  v.  Ohio  Valley  Furniture  Co.  [W.  Va.] 
50  S.  E.  880.  One  who  has  destroyed  his 
prima  facie  title  arising  from  possession  by 
admitting  that  he  has  no  title,  cannot  re- 
store it  by  a  verbal  claim  that  he  has  since 
acquired   title.     Id. 

1«.  That  one  though  jointly  liable  was  a 
surety.  North  Ave.  Sav.  Bank  v.  Hayes,  188 
Mass.  135,  74  N.  E.  311.  Where  an  instru- 
ment is  payable  to  one  as  trustee  it  shows 
on  its  face  that  there  is  a  beneficiary  and 
an  indorsee  is  charged  with  notice,  and  is 
obliged  to  inquire  as  to  the  rights  of  the 
trustee  and  his  authority  to  transfer  it. 
This  is  notice  under  the  negotiable  instru- 
ments law.  Ford  v.  Brown  &  Co.,  114  Tenn. 
467,  88  S.  W.  1036. 

17.  Warshawsky  v.  Grand  Theatre  Co.,  94 
N,  T.  S.  522;  Orr  v.  South  Amboy  Terra  Cot- 
ta  Co.,   94  N.  Y,   S.   524, 

18.  Merchants'  &  Manufacturers'  Nat. 
Bank  v.  Ohio  Valley  Furniture  Co.  [W.  Va.] 
50  S.  E.  880. 

19.  Merchants'  &  Manufacturers'  Nat. 
Bank  v.  Ohio  Valley  Furniture  Co.  [W.  Va.] 
50  S.  E.  880.  Negotiable  paper  indorsed  in 
blank  in  the  hands  of  an  agent  cannot  be 
regarded  by  a  stranger  with  notice  of  the 
agency  as  prima  facie  proof  of  title  and  of 
power  of  attorney  to  do  all  acts  incident  to 
ownership,  but  he  may  deal  with  the  agent 
as  such  and  rely  on  his  apparent  authority 
to  sell.     Id, 
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who  has  possession  for  collection  only  of  paper  indorsed  in  blank  may  be  dealt 
with  by  strangers  having  no  notice  of  the  capacity  in  which  he  holds  as  the  owner."" 
But  if  a  stranger  has  notice  of  the  fact  of  agency  he  must  regard  the  paper  as  the 
property  of  the  principal  and  deal  with  the  paper  accordingly.^^  A  person  in 
possession  of  order  paper  indorsed  in  blank  is  presumed  to  be  either  the  owner  or 
an  agent  with  full  power  to  dispose  of  it,""  and  in  the  absence  of  actual  or  construc- 
tive notice  of  defect  of  title,  fraud  or  other  circumstance  which  would  vitiate  title, 
a  purchaser  need  not  make  inquiry  as  to  how  the  holder  of  paper  acquired  it."' 
Notice  to  an  agent  who  takes  paper  for  his  principal  is  notice  to  the  principal.'" 
Notice  acquired  subsequent  to  taking  the  paper  does  not  divest  one  of  his  character 
as  a  bona  fide  holder."' 

Talcing  in  due  course  of  iv^iness.^' 

Taking  before  maturity." — To  be  a  bona  fide  holder  the  paper  must  be  taken 
before  maturity."^  In  the  absence  of  proof  of  the  date  of  an  indorsement  it  is  pre- 
sumed to  have  been  made  before  maturity  and  that  the  indorsee  is  a  bona  fide  hold- 
er."" That -paper  is  taken  after  maturity  does  not  subject  it  to  any  defenses  other 
than  such  as  are  connected  with  tjie  paper  itself,^"  and  a  signer  must  prove  as  against 
an  indorsee  after  maturity  that  he  had  a  defense  against  the  payee.*^  The  rule  that 
a  taker  after  maturity  takes  subject  to  defenses  available  to  the  maker  does  not  pre- 
vent the  operation  of  the  rule  that  an  assignee  from  an  apparent  owner  takes  free 
from  an  equity  in  favor  of  an  intermediate  transferror.'"  '  « i 

Parting  with  valueP — One  who  takes  as  security  for  an  antecedent  debt  under 
an  agreement  to  forbear  suing  for  a  time  is  a  holder  for  value,'*  but  a  bank  dis- 
counting paper  for  a  depositor  and  placing  the  proceeds  to  his  credit  is  not,  until 
the  deposit  is  withdrawn,  a  bona  fide  holder.'^  Under  negotiable  instruments  law 
if  value  has  at  any  time  been  given,  a  holder  is  deemed  to  hold  for  value  as  to  all 
who  become  parties  prior  to  that  time.'" 

Rights  of  a  bona  fide  holder.^'' — A  bona  fide  holder  takes  free  from  defenses 
available  to  the  original  parties,"  hence,  as  to  him,  want  of  delivery,"  failure  of 


20,  ai.  Merchants'  &  Manufacturers'  Nat. 
Bank  v.  Ohio  Valley  Furniture  Co.  [W.  Va.] 
50   S.   E.    880. 

32.  Theard  v.  Guering-er  [La.]  38  So.  979. 
A  bank  to  which  bearer  paper  Is  presented 
is  not  negligent  in  cashing  it  without  hav- 
ing the  holder  identified.  Farmers'  &  Mer- 
chants' Bank  v.  Bank  of  Butherford  [Tenn.] 
88    S.    "W.    939. 

23.  He  may  rely  upon  possession  as  suf- 
ficient evidence  of  title.  Merchants'  &  Manu- 
facturers' Nat.  Bank  v.  Ohio  Valley  Furni- 
ture Co.   [W.  Va.]   50  S.  B.  880. 

24.  Haynes  v.  Gay,  37  Wash.  230,  79  P. 
794.  Notice  to  an  agent  is  notice  to  the 
principal.  Bettanier  v.  Smith  [Iowa]  105 
N.  W.  999.  "Whether  one  was  a  bona  fide 
purchaser  or  purchased  as  the  agent  of  one 
with  notice  held  a  question  of  fact.  Arflgon 
Coffee  Co.  v.   Rogers    [Va.]    52  S.   B.   843. 

25.  Morrison  v.  Hart  [Ga.]  50  S.  B.  471; 
Hillard  v.  Taylor,   114  La.    883,   38   So.   594. 

26.  27.     See   4  C.  L.    804. 

28.  One  taking  after  a  breach  of  condi- 
tion that  failure  to  pay  Interest  when  due 
would  mature  the  entire  debt  Is  not  a  bona 
fide  holder.  Ray  v.  Baker  [Ind.]  74  N.  B. 
619.  Evidence  of  statements  made  by  an 
agent  of  the  holder  held  admissible  on  the 
question  of  whether  the  note  in  suit  was  ac- 
quired before  maturity.  Nigro  &  Co.  v.  Se- 
curity Bank  [Tex.  Civ.  App.]  88  S.  W.  375. 


29.  Haslach  v.  Wolf  [Neb.]  103  N.  W.  317. 

30.  A  contention  that  the  paper  was  stale 
and  dishonored  at  the  time  it  was  taken  is 
without  merit.  Caldwell  v.  Dismukes,  111 
Mo.  570,  86  S.  W.  270. 

31.  In  an  action  by  an  indorsee  after  ma- 
turity a  signer  has  the  burden  of  proving 
that  he  signed  under  an  agreement  with 
the  payee  that  he  should  not  be  held  liable 
and  that  the  payee  would  indemnify  him. 
Citizens'  Nat.  Bank  v.  Cammer  [Tex.  Civ. 
App.]    86    S.    W.    625. 

32.  One  who  by  fraud  acquires  by  as- 
signment an  overdue'  note  from  a  holder 
may  confer  by  assignment  a  good  title  on 
another,  Gardner  v.  Beacon  Trust  Co. 
[Mass.]   76  N.  E.  455. 

33.  See   4   C.  L.    804. 

34.  Under  negotiable  Instruments  law. 
Milius  V.  Kauffman,  104  App.  Div.  442,  93  N. 
Y.    S.    669. 

35.  City  Deposit  Bank  Co.  v.  Green  [Iowa] 
103   N.   W.    96. 

36.  Hence,  an  allegation  of  defense  in  an 
action  by  an  Indorsee  that  the  note  was  exe- 
cuted and  indorsed  without  consideration  is 
insufficient  as  it  admits  the  transfer  to 
plaintiff  for  value  before  maturity.  Rogers 
V.  Morton,   46   Misc.   494,   95   N.   Y.  S.   49. 

3T.     See  4  C.  L.    804. 

38.  Negotiable  instruments  law  expressly 
provides   that  a  bona  fide  holder  takes  free 
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consideration,*"  payment/^  or  fraud/^  is  no  defense;  but  that  one  was  induced  to 
sign  by  fraudulent  trick  or  device*"  is  a  defense  if  there  be  no  negligence  on  the 
part  of  the  signer.**  Negligence  in  such  a  case  is  generally  a  question  for  the  de- 
termination of  the  court  or  jury  trying  the  cause/°  but  on  an  established  or  undis- 
puted state  of  facts  it  is  a  question  of  law.*"  Under  the  negotiable  instruments 
law,  a  material  alteration  does  not  avoid  an  instrument  in  the  hands  of  a  bona  fide 
holder.*^  Where  a  note  is  given  by  a  municipal  corporation  for  a  debt  which  it  is 
forbidden  by  the  constitution  to  contract,  it  is  void  in  the  hands  of  a  bona  fide 
holder.*^ 


from  defenses  available  between  the  origin- 
al parties.  Broadway  Trust  Co.  v.  Manheim, 
47  Misc.  415,  95  N.  T.  S.  93.  That  the  paying 
teller  of  a  drawer  of  a  check  refuses  to 
honor  it  does  not  relieve  the  drawer  of  lia- 
bility to  the  drawee  or  a  bona  flde  holder. 
Land  Title  &  Trust  Co.  v.  Northwestern  Nat. 
Bank,  211  Pa.  211,  60  A.  723. 

39.  A  drawer  of  a  check  who  delivers  It 
to  an  imposter  supposing-  him  to  be  the  per- 
son whose  name  he  assumed  is  liable  to  a 
bona  flde  holder.  Land  Title  &  Trust  Co.  v. 
Northwestern  Nat.  Bank,  211  Pa.  211,  60  A.  723. 

Note)  A  bona  flde  holder  gets  good  title 
though  he  purchases  from  a  thief.  First 
Nat.  Bank  v.  Gates,  66  Kan.  505,  97  Am.  St. 
Rep.  383;  Wheeler  v.  Guild,  20  Pick.  [Mass.] 
545;  Kuhns  v.  Gettysburg  Nat.  Bank,  68  Pa. 
445;  Whiteside  v.  First  Nat.  Bank  [Tenn. 
Ch.  App.]  47  S.  W.  1108.  To  defeat  his  right 
It  is  not  sufllcient  to  show  that  a  prudent 
man  would  have  been  put  on  inquiry  (Dut- 
chess County,  etc.,  Ins.  Co.  v.  Hachfleld,  73 
N.  T.  226),  nor  will  evidence  of  gross  negli- 
gence (Seybel  v.  Nat.  Currency  Bank,  54  N. 
T.  288).  An  instrument  stolen  from  the 
maker  before  It  becomes  effective  by  deliv- 
ery cannot  be  enforced  by  one  who  takes 
from  the  thief.  This  seems  to  be  the  better 
rule  though  there  is  authority  to  the  con- 
trary. Salley  v.  Ferrlll,  95  Me.  553,  85  Am. 
St.  Rep.  433,  65  L.  R.  A.  730;  Benson  v.  Hunt- 
ington, 21  Mich.  415;  Hall  v.  Wilson,  16  Barb. 
[N.  T.]  548;  Branch  v.  Commissioners  of 
Sinking  Fund,  80  Va.  427,  56  Am.  Rep.  596. — 
From  note  to  Cochran  v.  Pox  Chase  Bank 
[Fa.]    103    Am.   St.   Rep.   982. 

40.  Terwilliger  v.  Richardson  Mach.  Co. 
[Okl.]  S3  P.  715;  Brown  v.  Peldwert  [Or.]  80 
P  414  Want  of  consideration  is  no  defense. 
Home  Nat.  Bank  v.  Hill  [Ind.]  74  N.  B.  1086. 
A  bona  flde  holder  is  entitled  to  recover  the 
face  value  of  the  paper  though  a  special 
verdict  that  the  consideration  had  failed  in 
part  was  returned.  Featherstone  v.  Brown 
[Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  387,  88  S. 
W.    470. 

41.  Brown  v.  Fisher  [Ind.  App.]  74  N.  E. 

4!S.  Home  Nat.  Bank  v.  Hill  [Ind.]  74  N. 
B.   1086. 

43.  Where  Judgment  Is  taken  by  confes- 
sion on  a  note  which  appears  to  have  been 
■executed  under  belief  that  it  was  another 
Instrument,  leave  to  plead  should  be  allowed. 
Funk  V.  Hossack,  115  111.  App.  340.  One  in- 
duced to  sign  a  note  under  belief  that  it  was 
a  release.  Takima  Valley  Bank  v.  McAllis- 
ter, 37  Wash.  566,  79  P.  1119. 

Note.  The  circumstances  of  the  case  are 
somewhat  novel,  but  the  holding  seems  to 
be    clearly    correct.     Though    the    signature 


of  the  defendant  appeared  on  the  back  of 
the  note,  it  was  not  really  his  indorsement. 
To  quote  from  the  opinion,  "It  is  not  the 
physical  act  which  constitutes  a  transaction 
of  this  kind,  but  it  is  the  intention  of  the 
parties."  If  this  was  not  a  case  of  forgery, 
it  was  certainly  closely  akin  to  forgery. 
It  is  not  necessary  that  the  physical  act  be 
done  by  the  forger  himself.  See  .  Marden 
v.  Dorthy,  160  N.  T.  39,  46  L.  R.  A.  694; 
State  v. ,  Shurtleft,  18  Me.  368;  McGinn  v. 
Tobey,  62  Mich.  252,  4  Am.  St.  Rep.  848; 
Walker  v.  Bbert,  29  Wis.  194;  Putnam  v. 
Sullivan,  4  Mass.  54,  3  Am.  Dec.  206;  Foster 
V.  McKinnon,  L.  R.  4  C.  P.  704.  For  an  op- 
posing view  as  to  the  rights  of  the  parties 
see  dissenting  opinion  in  Marden  v.  Dorthy, 
160  N.  Y.  39,  46  L.  R.  A.  694.  As  to  the  rights 
of  bona  flde  holders,  see  Daniel's  Neg.  Inst.  § 
836  et  seq. — 3  Mich.  D.  R.  658. 

44.  If  a  party  not  guilty  of  negligence  is 
induced  by  fraud  to  sign  a  negotiable  instru- 
ment under  the  belief  that  it  is  something 
else,  he  may  defend  against  It  In  the  hands 
of  a  bona  flde  holder.  Home  Nat.  Bank  v. 
Hill  [Ind.]  74  N.  B.  1086.  Evidence  held  to 
show  no  negligence  where  one  was  induced 
to  sign  a  promissory  note  under  the  belief 
that  it  was  a  petition  for  an  order  of  court 
in  a  matter  of  guardianship.  Id.  One  who 
signs  an  instrument  without  reading  it  can- 
not assert  as  against  a  bona  flde  holder  that 
he  did  not  intend  to  sign  a  negotiable  instru- 
ment. Brown  v.  Feldwert  [Or.]  80  P.  414. 
A  plea  setting  up  fraud  in  esse  contractus, 
in  that  the  nature  of  the  instrument  was 
misrepresented  to  him  but  not  alleging  that 
defendant  was  prevented  from  reading  the 
instrument  or  that  It  was  materially  altered 
since  he  signed  it  Is  demurrable.  Holmes  v. 
Baker  [Iowa]  105  N.  W.  349. 

45.  Home  Nat.  Bank  v.  Hill  [Ind.]  74  N. 
E.  1086.  Where  a  maker's  signature  is  pro- 
cured by  fraudulent  trick  and  device,  evi- 
dence of  the  perpetration  of  such  fraud  on 
other  persons  Is  admissible  as  against  a 
bona  fide  holder  as  showing  a  general 
scheme  to  defraud.  Takima  Valley  Bank  v. 
McAllister,  37  Wash.  566,  79  P.  1119. 

46.  Home  Nat.  Bank  v.  Hill  [Ind.]  74  N. 
B.  1086. 

47.  He  may  enforce  it  according  to  its 
original  tenor.  Thorpe  v.  White,  188  Mass. 
333,    74   N.    E.   592. 

48.  Town  of  Wadley  v.  Lancaster  [Ga.] 
52   S.   E.   335. 

Note.  While  the  court  states  the  above 
rule  in  the  syllabus,  the  opinion  seems  rath- 
er to  hold  that  in  such  case  an  indorsee  is 
charged  with  notice  of  want  of  power  In 
the  city  oflicials  to  issue  the  paper.  [Edit- 
or.] 
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Burden  of  proof .'^^ — The  holding  of  one  in  possession  of  paper  regularly  in- 
dorsed is  presumed  to  be  bona  fide/"  and  the  burden  is  on  a  defendant  to  show  that 
it  is  not;^^  but  where  the  paper  is  shown  to  have  been  without  consideration  and 
fraudulent  in  its  inception^  ^  or  a  defense  not  available  against  a  bona  fide  holder 
is  set  up/'  or  the  good  faith  of  his  holding  is  denied,"  or  the  consideration  is  shown 
to  have  been  illegal/^  or  it  is  shown  that  the  title  of  the  person  who  negotiated  the 
paper  was  defective/^  or  where  the  indorsement  to  the  holder  is  denied/^  he  must 
prove  the  bona  fides  of  his  holding.^' 

§  14.  Remedies  and  procedure  peculiar  to  negotiable  paper.^^  Parties."" — 
An  indorsee  after  maturity/^  an  assignee  by  parol  of  order  paper/^  or  an 
agent  who  purchases  a  note  with  his  principal's  money  and  has  it  indorsed  to 
himself/'  may  maintain  an  action  ia  his  own  name.  lii  Ohio  a  suit  on  a  promis- 
sory note  must  be  brought  by  the  real  party  in  interest.^*  Where  holders  of  orders 
on  a  fund  superior  to  the  order  on  which  action  is  brought  have  been  paid,  they 
are  not  necessary  parties. "' 

Pleading.  The  complaint.^" — ^The  instrument  should  be  pleaded  by  copy  or  ac- 
cording to  its  legal  effect.^^     The  allegations  should  be  definite."*    An  allegation 


49.  See  4  C.  L.  806. 

50.  An  indorsee  is  presumed  to  be  a  bona 
fide  holder.  Hillard  v.  Taylor,  114  La.  883. 
38  So.  594.  A  pledgee  to  whom  an  instru- 
ment has  been  Indorsed  as  collateral  Is  pre- 
sumed to  be  a  bona  fide  holder.  Kittler  v. 
Studabaker,  113  111.  App.  342.  The  presump- 
tion as  to  a  holder  of  negotiable  paper,  that 
he  is  the  owner  of  it,  that  he  took  it  for 
value  before  maturity,  and  that  he  took  it 
In  the  usual  course  of  trade.  Is  supported  by 
statute  as  well  as  by  the  law  merchant. 
Wehrman  v.  Beech,  7  Ohio  C.  C.  (N.  S.)   367. 

51.  As  a  general  rule  the  burden  is  on  a 
defendant  to  show  that  one  holding  nego- 
tiable paper  Is  not  a  bona  flde  holder.  Mc- 
Vioar  Realty  Trust  Co.  v.  Union  E.  Power  & 
Eleo.  Co.,  136  F.  678.  The  burden  is  on  the 
maker  to  show  that  an  indorsee  took  with 
notice  of  defects.  Evidence  insufficient. 
Haynes  v.  Gay,  37  Wash.  230,  79  P.  794. 

52.  Evidence  insufficient.  McVicar  Real- 
ty Trust  Co.  V.  Union  R.  Power  &  Elec.  Co., 
136  P.  678;  Keene  v.  Behan  [Wash.]  82  P.  884. 
Where  notes  are  shown  to  have  been  pro- 
cured by  fraud,  a  pledgee  to  whom  they 
have  been  indorsed  as  collateral  has  the 
burden  of  showing  the  bona  fides  of  his  hold- 
ing.    Kittler  v.  Studabaker,  113  111.  App.  342. 

53.  Ray  v.  Baker  tind.]   74  N.  E.  €19. 

54.  In  order  that  the  burden  of  showing 
the  bona  fides  of  his  holding  be  shifted  to 
the  holder,  the  maker  must  deny  that  he  is 
a  bona  fide  holder.  Brown  v.  Feldwert  tOr.] 
80  P.  414. 

55.  Ije  Tourneur  v.  Gilliss  [Cal.  App.]  82 
P.   627. 

56.  Negotiable  Instrument  law  expressly 
provides  that  if  it  appears  that  the  title  of 
a  person  who  negotiated  an  instrument  was 
defective,  the  holder  must  prove  that  he  or 
some  person  under  whom  he  claims  was  a 
bona  flde  holder.  Keene  v.  Behan  [Wash.] 
82  P.  884.  Under  negotiable  Instruments  law 
an  indorsee  from  a  payee  whose  title  was  de- 
fective must  show  that  he  took  for  value, 
the  facts  constituting  good  faith,  and  with- 
out   notice    of    the    defect    in    the    title.     Id. 

57.  Where  indorsement  to  the  holder  is 
denied,    the    introduction    of    the    note    with 


the  Indorsement  thereon  is  insufficient  to 
prove  bona  flde  holdership  in  the  absence  of 
proof  of  the  signature  of  the  indorser.  Ty- 
son V.  Joyner  [N.  C]   51  S.  E.  803. 

68.  Where  the  only  evidence  of  bona  fides 
is  the  testimony  of  the  indorsees  who  were 
interested  in  the  corporation  indorser,  the 
question  of  bona  fides  is  for  the  jury.  Iowa 
Nat.  Bank  v.  Sherman  [S.  D.]  103  N.  W.  19. 
Evidence  sufficient  to  show  bona  fide  holder- 
ship,  lioring  V.  Anderson  [Minn.]  103  N. 
W.    722. 

69,  60.     See   4  C.  L..   806. 

61.  Hunter  v.  Allen,  94  N.  T.  S.   880. 

62.  First  Nat.  Bank  v.  Moore  [C.  C.  A.] 
137   P.   505,   and  cases  cited. 

83.     Routh  V.  Kostachek   [Okl.]   81  P.   429. 

64.  Independent  Coal  Co.  v.  First  Nat. 
Bank,  6  Ohio  C.  C.  (N.  S.)  225.  One  who  ia 
not  the  owner  of  a  promissory  note  is  not 
the  real  party  In  Interest,  and  the  presump- 
tion of  ownership  arising  from  the  posses- 
sion of  the  note  endorsed  in  blank  may  bo 
rebutted.     Id. 

65.  Cramer  v.  Munkres  [Wyo.]   83  P.  374. 
6«.     See   4  C.  L.    807. 

67.  The  complaint  should  contain  a  copy 
of  the  note  or  allege  that  by  the  writing 
defendant  promised  to  pay  a  certain  sum 
at  a  certain  time.  Cooper  v.  McKee  [Ky.] 
89  S.  W.  203.  Complaint  on  a  promissory 
note  held  sufficient.  Brown  v.  Bilton  [Colo.] 
81  P.  768.  Complaint  on  a  note  setting  out 
consideration,  promise  and  breach  held  suf- 
ficient under  Code  Civ.  Proc.  1902,  §  183. 
Merchants'  &  Planters'  Bank  v.  Blacksburg 
Spinning  &  Knitting  Mill  [S.  C]  51  S.  E.  274. 

68.  A  complaint  for  the  balance  due  on  a 
note  alleging  that  a  certain  sum  hadijieen 
paid  on  the  principal  and  that  interest  had 
been  paid  to  a  certain  date  is  subject  to  a 
motion  to  make  more  definite  by  setting  out 
the  payments,  but  is  good  on  demurrer. 
Hawkins  v.  Merchants'  &  Mechanics'  Loan  & 
Bldg.  Ass'n  [Ky.]  89  S.  W.  197.  Failure  to 
set  out  the  endorsements  in  an  action  on  a 
note,  or  to  state  that  there  are  no  endorse- 
ments, is  a  defect  to  be  reached  by  motion 
and  not  by  demurrer.  Schick  v.  Ott,  7  Ohio 
C.    C.    (N.    S.)    325. 
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of  execution  includes  one  of  delivery.'"'  It  is  not  necessary  to  allege  facts  show- 
ing want  of  consideration.^"  But  where  the  consideration  has  failed,  facts  showing 
such  failure  should  be  pleaded.'^  If  attorney's  fees  are  claiined,  facts  warranting 
their  recovery  should  be  alleged.''^  A  complaint  against  an  indorser  need  not  al- 
lege exhaustion  of  remedies  against  the  maker/^  and  one  on  a  note  secured  by  a 
mortgage  which  has  been  extinguished  need  not  allege  the  execution  of  the  mort- 
gage or  its  extinguishment.'*  A  complaint  on  an  instalment  note  though  for  the 
entire  amount  states  a  cause  of  action  for  the  amount  of  instalments  due.''  A 
complaint  by  a  payee  on  a  lost  note  which  does  not  allege  loss  before  maturity  need 
not  allege  that  the  note  was  not  indorsed  by  the  payee.'* 

The  answer.'''' — The  grounds  of  defense  m.ust  be  plainly  stated  so  as  to  give 
notice  of  their  character.'*  A  separate  defense  must  be  complete  in  itself.'"  In- 
consistent defenses  should  not  be  pleaded,*"  nor  should  conclusions  of  law.*^  An 
answer  in  an  action  by  the  holder  that  he  is  not  the  real  party  in  interest  must 
allege  facts  on  which  such  allegation  is  based.'^  A  denial  of  facts  not  alleged 
raises  no  issue.**  Allegations  not  denied  are  deemed  admitted.**  In  some  states 
certain  denials  must  be  verified.*^ 

Leave  to  amend  by  inserting  an  allegation  of  notice  rests  in  the  discretion  of 
the  court.** 

Defenses.^''- — A  defense  as  between  indorsees  is  not  available  to  the  maker.** 

Evidence.  Presumptions  and  .burden  of  proof. ^^ — A  negotiable  instrument  is 
presumed  to  have  been  issued  for  a  valuable  consideration""  and  the  payee  of  unin- 
dorsed paper  is  presumed  to  be  the  owner,"^  but  there  is  no  presumption  that  a 


69.  Embree  v.  Bmmerson  [Ind.  App.]  74 
N.  E.  44. 

70.  May  be  pleaded  as  a  conclusion. 
Grimes  v.  Erlckson   [Minn.]   103  N.  W.  334. 

71.  Grimes  v.  Erickson  [Minn.]  103  N.  W. 
334. 

72.  Where  they  were  stipulated  for  in  the 
note  it  must  be  alleged  tliat  the  note  was 
placed  in  the  hands  of  an  attorney  for  col- 
lection. Branch  v.  Taylor  [Tex.  Civ.  App.] 
14  Tex.  Ct.  Rep.  14.  89  S.  W.  813.  Van  Epp's 
Code  Supp.  §  6185,  expressly  provides  that 
Jn  order  to  recover  attorney's  fees  in  an  ac- 
tion on  a  note  it  must  be  alleged  that  the 
statutory  notice  of  intention  to  bring  suit 
■was  given  and  if  denied  it  must  be  proven. 
Pritchard  v.  McCrary   [Ga.]   50  S.  E.   366. 

73.  They  being  jointly  and  severally  lia- 
ble but  not  being  joint  obligors.  Gardner 
V.  Pitcher,  109  App.  Div.  106,  95  N.  T.  S.   678. 

74.  Bank    of    Paso    Robles    v.    Blackburn 
App.]   83  P.   262. 

Crowe  v.    Beem    [Ind.   App.]    75   N.    E. 


[Cal. 
75. 

302. 
76. 

N.   E. 

77. 
78. 


Emmerson    [Ind.    App.]    74 


Embree 

44. 

See  4  C.  L.  807. 

A  statement  that  defendant  did  not 
execute  the  note  sued  upon  nor  owe  the  sum 
claimed  or  any  part  thereof  is  insufficient. 
Chestnut  v.  Chestnut   [Va.]    52  S.  B.   348. 

79.  Kipp  V.  Gates  [Wis.]   105  N.  W.  947. 

80.  A  plea  of  non  est  factum  and  that  the 
note  was  obtained  by  fraud  are  Inconsistent. 
Vette  V.  Evans,  111  Mo.  App.  588,  86  S.  W. 
E04. 

81.  Conclusions:  An  allegation  that  an 
indorsee  had  notice  that  the  notes  were  im- 
pressed with  a  trust  in  the  hands  of  his  in- 
dorser. Bank  of  Luverne  v.  Birmingham 
Fertilizer  Co.    [Ala.]   39   So.  126.     An  allega- 


tion in  an  answer  to  a  complaint  by  an  in- 
dorsee that  before  delivery  to  plaintiff  the 
paper  had  no  legal  inception.  Rogers  v. 
Morton,  46  Misc.  494,  95  N.  T.  S.  49.  That 
one  is  not  a  bona  fide  holder.  Id.  A  denial 
that  a  note  was  taken  for  value  is  not  a 
conclusion  and   is   not   demurrable.     Id. 

82.  Brown  v.  Fisher  [Ind.  App.]  74  N.  B. 
632. 

83.  ,  A  denial  by  a  maker  of  knowledge 
that  he  was  signing  a  negotiable  instrument 
raises  no  issue  where  there  is  no  allegation 
of  that  nature  in  the  complaint.  Brown  v. 
Fcldwert    [Or.]    80    P.    414. 

84.  To  require  proof  of  protest  and  no- 
tice of  nonpayment  when  the  .same  are  al- 
leged, they  must  be  put  in  issue  by  such 
plea  as  will  call  for  such  proof.  Bank  of 
Ravenswood  v.  Wetzel  [W.  Va.]   50  S.  E.  886. 

85.  In  Georgia  unless  denied  on  oath  an 
indorsement  need  not  be  proved,  though  the 
name  of  the  indorser  purports  to  have  been 
signed  by  an  agent  and  the  action  is  against 
the  maker.  Neal  v.  Gray  [Ga.]  52  S.  E.  622. 
Code  1904,  §  3279,  expressly  provides  that  a 
defendant  cannot  prove  that  he  did  not  exe- 
cute the  note  sued  upon  unless  he  files  with 
his  pleading  an  affidavit  denying  the  signa- 
ture. Chestnut  v.  Chestnut  [Va.]  52  S  E. 
348. 

86.  Brown   v.   Feldwert    [Or.]    80  P    414 

87.  See    4    C.   L.    808. 

88.  The  maker  may  not  inquire  into  the 
conditions  and  consideration  upon  which  the 
paper  was  transferred  after  maturity.  Hun- 
ter V.  Allen,   94  N.   T.  S.   880 

89.  See   4   C.   L.    809. 

no.  A  note.  First  Nat.  Bank  v.  Bennett. 
215  111.   398,   74  N.   E.   405. 

01.  Possession  by  the  payee  without  in- 
dorsement  is   sufficient   evidence    of   owner- 
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lost  note  possessed  all  the  elements  of  negotiability."^  Where  execution  is  admitted 
and  payment  pleaded,  the  maker  has  the  burden  to  prove  payment."'  In  Indiana 
by  statute  if  execution  is  denied  by  verified  plea,  the  holder  has  the  burden  of 
proving  it.°*  In  Pennsylvania  such  denial  raises  no  presumption,"'  and  in  Iowa 
such  denial  does  not  shift  the  burden  of  proof.""  There  should  be  no  variance  'be- 
tween the  pleadings  and  the  proof."' 

Indemnifying  maker  of  lost  instrum,ent.^^ — An  indemnity  bond  is  not  a  juris- 
dictional requirement.""  The  bond  must  conform  to  the  decree  which  requires  it.'°° 
Neutrality;  New  Pkomise,  see  latest  topical  index. 

NEWSPAPERS. 

This  topic  includes  only  the  designation  and  compensation  of  official  news- 
papers; necessity  and  sufficiency  of  publication  of  process^  and  other  legal  notices" 
being  elsewhere  treated,  as  are  advertising  contracts'  and  liability  for  improper 
publication.* 

Where  one  of  the  parties  to  a  contest  as  to  the  selection  of  an  official 
newspaper  fails  to  comply  with  the  requirement  to  deposit  before  the  day  fixed 
for  hearing  of  the  contest  a  list  of  its  subscribers  and  of  the  post  offices  to 
which  it  is  mailed,  the  board  has  no  power  to  grant  an  adjournment  to  permit  the 
filing  of  such  a  list.'  Where  it  is  provided  that  an  appeal  from  the  selection  of  an 
official  newspaper  by  the  board  of  supervisors  shall  be  taken  as  in  ordinary  action, 
the  appeal  bond  is  to  be  approved  by  the  clerk  of  the  board."  Where  an  adminis- 
trative officer  charged  with,  the  selection  of  a  limited  number  of  papers  for  an 
official  publication  has  it  published  in  more  than  the  specified  number,''  none  can 
recover  compensation  till  he  makes  a  selection  within  the  legal  limit.*    Where  the 


-  ship.  Tullis  V.  McClary  [Iowa]  104  N.  W. 
505.  Hence  in  an  action  by  him  on  a  lost 
note  it  is  not  necessary  to  allege  ownership. 
Embree  v.  Bmmerson  [Ind.  App.]  74  N-.  B.  44. 
93.  That  it  was  payable  in  bank  in  the 
state.  Bmbree  v.  Bmmerson  [Ind.  App.]  74 
N.  B.  1110. 

93.  Downing  v.  Donegan  [Cal.  App.]  82  P. 
1111. 

94.  If  execution  is  denied  by  verified  plea 
of  non  est  factum,  the  holder  has  the  burden 
of  proving  it.  Home  Nat.  Bank  v.  Hill  [Ind.] 
74  N.  E.  1086.  A  verified  plea  of  non  est  fac- 
tum puts  in  issue  the  execution  of  the  in- 
strument. McCormick  v.  Higgins  [Ind.  App.] 
76  N.  B.  775.  Under  Burns'  Ann.  St.  1901, 
§  367,  denial  of  execution  under  oath  casts 
upon  a  bona  flde  holder  the  burden  of  prov- 
ing execution  including  delivery.  Godman 
V.  Henby  [Ind.  App.]  76  N.  E.  423. 

95.  Under  a  statute  providing  that  the 
execution  of  a  note  shall  be  taken  as  admit- 
ted unless  denied  by  afHdavit,  the  effect  of 
filing  such  affidavit  is  simply  to  cast  the 
burden  of  proof  on  the  opposite  party.  It 
does  not  raise  a  prima  facie  presumption  of 
forgery.  Stewart  v.  Gleason,  23  Pa..  Super. 
Ct    325 

96.  Under  Code  §  3640,  declaring  that  un- 
less the  genuineness  of  a  signature  to  a 
written  Instrument  referred  to  or  incorpor- 
ated in  a  pleading  shall  be  denied  under  oath 
it  shall  be  deemed  genuine,  denial  under  oath 
of  the  execution  of  an  instrument  does  not 
shift  the  burden  of  proof.  Gray  v.  Bennett 
[Iowa]    105  N.  W.   377. 

-    97.     Proof  of  an   order  for   a  certain  sum 
Is  a'  variance  from  an  order  for  "all  sums 


due."  Leatherbury  v.  Spotswood,  Turner  & 
Co.  [Ala.]  39  So.  588.  Proof  that  a  note 
was  acquired  as  a  consideration  for  a  con- 
tract is  a  variance  from  an  allegation  that 
it  was  acquired  by  gift.  Sellers  v.  Sellers 
[Ala.]    39    So.    990. 

98.  See    4    C.    L.    810. 

99.  Rev.  St.  1899,  §  745,  requiring  an  in- 
demnity bond  in  an  action  on  a  lost  instru- 
ment is  not  a  Jurisdictional  requirement  but 
a  condition  precedent  to  recovery.  Hogan 
V.  Kaiser,  113  Mo.  App.  711,  88  S.  W.  1128. 
It  is  given  in  time  if  filed  before  the  ruling 

i  on  a  motion   for  new  trial.     Id. 

I      100.     A  decree  directing  payment  of  a  lost 

'  check    on    tender   of    an    indemnity   bond    to 

I  "two  defendants"  does  not  require  pay- 
ment on  tender  of  such  bond  to  one.     Moore 

I  V.   Durnan    [N.   J.   Eq.]    62   A.    327. 

I      1.     See   Process,    4   C.    L.    1070. 

I  2.  See  such  topics  as  Statutes.  4  C.  L. 
1522;  Municipal  Corporations  (publication  of 
ordinances)  6  C.  L..  723;  Public  Contracts,  4 
C.  L.  1089. 

3..  See   Contracts,    5   C.   L.   664. 

4.  See  Contempt,  5  C.  L.  650;  Libel  and 
Slander,  6  C.  L.  414. 

5.  Sturges  v.  Vail,  127  Iowa,  705,  104  N. 
W.  366. 

6.  County  Auditor  is  ex  oflicio  clerk. 
Sturges  V.  Vail,  127  Iowa,  705,  104  N.  W.  366. 

7.  Act  requiring  publication  in  "not  more 
than  4"  not  repealed  by  one  requiring  "not 
Itss  than  3."  York  Gazette  Co.  v.  York 
County,  25  Pa.  Super.  Ct.  517. 

8.  York  Gazette  Co.  V.  York  County,  25  Pa. 
Super.  Ct.  517. 
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time  for  which  a  paper  was  designated  as  official  has  expired  but  no  other  is  desig- 
nated, it  is  a  defacto  ofBcial  paper  and  publication  therein  is  valid."  Where  the 
county  clerk  delivers  to  the  publisher  of  the  official  paper  a  mass  of  matter  not  in 
form  for  publication  and  the  latter  assumes  the  duty  of  preparing  and  publisliing 
an  election  notice  therefrom^  he  is  entitled  to  compensation  for  the  publication  of 
a  legal  election  notice^"  though  it  is  not  in  the  briefest  possible  form/'^  but  not 
to  compensation  for  publishing  unnecessary  and  irrelevant  parts  of  the  material 
delivered.^^ 

NEW  TRIAL  AND  ARREST  OP  JUDGMENT. 


§  1.     Natnre  of  the  Remedy  by  New  Trial 
and  Riglit  to  it  in  General   (796). 
§  2.     Grounds   (797). 

A.  In  General  (797). 

B.  Misconduct     of    Parties,    Counsel    or 

Witnesses    (798). 

C.  Rulings     and     Instructions    at     Trial 

(798). 
T>.  Misconduct     of     or     Affecting     Jury 
(799). 

E.  Irregularities    or    Defects    in   Verdict 

or  Findings   (800). 

F.  Verdict  or  Findings  Contrary  to  Law 

or  Evidence   (800). 

G.  Surprise,   Accident   or  Mistake    (802). 


H.  Newly  Discovered  Evidence   (803). 
I.  As    a   Matter   of   Right   in    Ejectment 
(805). 
§  3.     Proceedings    to     Proenre     New    Trial 
(805).     Evidence  in  Support  of  Motion   (808). 
Bill    of    Exceptions     (809).     Affidavits     (809). 
Brief  of  Evidence  (810).     Order  Granting  or 
Refusing  New  Trial  (810).     Subsequent  New 
Trials    (811). 

§  4.     Proceedings  at  New  Trial   (811). 
§  5.     Arrest   of   Judgment    (811). 

A.  Nature  and  Grounds   (811). 

B.  Motions     and     Proceedings     Thereon 

(812). 

C.  Effect    (812). 


This  topic  is  designed  to  treat  only  the  grounds  for  which  judgment  will  be 
arrested  or  a  new  trial  granted  in  the  trial  court.  The  grant  of  new  trials  by  re- 
viewing courts/'  the  modification  and  vacation  of  judgments  without  resort  to  a 
new  trial/*  the  erroneous^°  or  prejudicial^'  character  of  particular  rulings,  the 
necessity  of  objections  and  exceptions  to  save  rulings  for  motion  for  new  trial  and 
the  necessity  of  motion  for  new  trial  to  save  questions  for  the  reviewing  court/' 
axe  elsewhere  treated. 

§  1.  Nature  of  the  remedy  hy  new  trial  and  right  to  it  in  general}^ — ^A  new 
trial  is  for  the  purpose  of  re-examining  issues  of  fact,^'  hence,  where  there  has  been 
a  mistrial  a  new  trial  cannot  be  granted.^"  A  motion  for  a  new  trial  reaches  mat- 
ters occurring  at  the  trial  and  not  matters  which  occur  before^^  or  after  the  trial 
has  terminated.^"  The. motion  will  not  reach  an  insufficient  pleading"^  or  a  de- 
fective verdict,^*  though  statutory  enumeration  of  grounds  sometimes  gives  a  broad- 
er scope.  It  is  the  appropriate  remedy  where  the  judge  is  not  satisfied  with  the 
verdict""  or  the  findings  are  not  sufficiently  sustained."*    The  grant  of  a  new  trial 


9.  City  of  North  Takima  v.  Soudder 
[Wash.]    82  P.   1022. 

10,  11,  IS.  People  V.  Alleghany  County 
Sup'rs,  93  N.  T.  S.  426. 

13.  See  Appeal  and  Review,  5  C.  L.  121; 

14.  See   Judgments,   6   C.   L.   214. 

15.  See  such  topics  as  Argument  and  Con- 
duct of  Counsel,  5  C.  L.  253;  Evidence,  5  C.  L. 
1301;  Examination  of  Witnesses,  5  C.  L.  1371; 
Instructions,  6  C.  L.  43;  Trial,  4  C.  L,.  1708. 

16.  See  Harrhless  and  Prejudicial  Error,  5 
C.    L.    1620. 

17.  See  Saving  Questions  for  Review,  i 
C.   L.   1308. 

18.  See  4  C.  L.  811. 

19.  Where  there  is  no  issue  of  fact  there 
is  nothing  to  retry.  Power  v.  Fairbanks, 
146  Cal.   611,   80  P.  1075. 

20.  A  mistrial  leaves  the  case  as  though 
no  trial  had  been  had.  Rosengarten  v. 
Central  R.  Co.,  69  N.  J.  Law,  220,  54  A.  664. 


21.  Motions  upon  pleadings  and  other 
matters  arising  before  the  trial  is  actually 
entered  upon  furnish  no  basis  for  a  motion 
for  a  new  trial.  Cella  v.  Chicago  &  W.  L 
R.  Co.,  217  111.   326,   75  N.  E.   373. 

22.  Action  of  the  court  in  fixing  the 
amount  of  recovery  in  an  action  for  penalty 
for  fraudulent  marriage  and  abandonment  i's 
part  of  the  Judgment  and  not  matter  occur- 
ring at  the  trial,  and  the  question  as  to  the 
amount  cannot  be  raised  by  motion  for  a 
new  trial.  State  v.  Richeson  [Ind.  App.l  75 
N.  E.  846. 

23.  It  is  not  the  office  of  a  motion  to  ques- 
tion the  sufficiency  of  an  amendment  to  the 
pleadings.  Johnson  v.  Thrower  [Ga.1  51  S 
E.    636. 

24.  The  remedy  is  a  venire  de  novo.  Mc- 
Caslin  v.  State  [Ind.  App.]  75  N.  E.  844. 

25.  The  grant  of  a  new  trial  and  not  the 
direction  of  a  verdict  the  other  way  where 
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rests  largely  in  the  discretion  of  the  trial  court^'  whether  at  law  or  in  equity.-^ 
It  is  the  duty  of  the  court  to  act  on  matters  resting  in  its  discretion/"  but  a  new 
trial  cannot  be  granted  without  legal  ground.^"  The  right  to  a  new  trial  does  not 
exist  unless  provision  therefor  is  made  by  law.°^ 

§  3.  Grounds.  A.  In  generalp — The  gTounds  upon  which  a  new  trial  may 
be  had  are  prescribed  by  statute/^  and  an  aggrieved  party  to  be  entitled  to  the 
remedy  must  bring  himself  within  the  statutory  provisions.^*  A  new  trial  will  not 
be  granted  for  any  cause  which  the  moving  party  might  have  avoided  by  the  exer- 
cise of  due  diligence^'  nor  to  prove  issues  in  direct  contradiction  of  the  allegation_ 
of  the  plaintiff  in  motion/"  nor  to  satisfy  the  caprice  of  the  parties/^  nor  for 
nonprejudicial  error.'*  Hence  that  papers  which  should  not  go  to  the  jury  room 
are  sent  there  through  inadvertence  or  accident  is  not  ground  unless  it  appears 
that  the  unsuccessful  party  was  prejudiced.^"    A  mistake  of  a  witness  is  not  ground 


in  the  opinion  of  the  trial  court  the  verdict 
Is  against-  the  weight  of  evidence.  Dowling 
V.  Brooklyn  Heights  R.  Co.,  107  App.  Div. 
312,  95  N.  T.  S.  105.  Judgment  notwith- 
standing the  verdict  that  a  will  was  obtain- 
ed by  undue  Influence  should  not  be  render- 
ed unless  in  a  clear  case,  but  the  remedy  is 
to  grant  a  new  trial.  In  re  Sperl's  Estate 
[Minn.]   103  N.  W.  502. 

26.  If  special  flndings  are  not  sufliciently 
sustained  or  are  contrary  to  the  law  or 
where  additional  facts  should  have  been 
found,  relief  should  be  had  by  motion  for 
new  trial  and  not  by  motion  to  modify, 
strike  out  or  add  to  the  findings.  Tyler  v. 
Davis    [Ind.   App.]    75  N.   E.    3. 

27.  Marion  Mfg.  Co.  v.  Bowers  [Kan.]  SO 
P.  565;  Wike  v.  "Woolverton,  26  Pa.  Super. 
Ct.  561.  It  is  discretionary  with  a  trial 
court  to  grant  a  new  trial  on  its  own  mo- 
tion. Eggen  V.  Fox,  124  Wis.  534,  102  N. 
W.  1054. 

88.  "Whether  the  issues  are  In  an  ordinary 
suit  in  equity  or  in  a  probate  appeal,  the 
judge  in  dealing  with  a  motion  for  a  new 
trial  exercises  his  discretion  as  he  does  at 
law.  Crocker  v.  Crocker,  188  Mass.  16,  73  N. 
E.  1068. 

29.  Mclntyre  v.  Mclntyre,  120  Ga.  67,  47 
S.  E.  501.  It  is  an  abuse  of  discretion  to 
refuse  a  new  trial  on  appeal  from  a  default 
judgment  in  justice  court  where  defendant 
presents  a  valid  excuse  and  a  complete  de- 
fense. Kilts  V.  Neahr,  101  App.  Div.  317,  9X 
N.  Y.  S.  945. 

30.  Granting  a  new  trial  without  legal 
ground  is  an  abuse  of  discretion.  Le  Tour- 
neux  V.    Gilliss    [Cal.   App.]    82   P.    627. 

31.  There  is  no  provision  of  law  for  the 
filing  of  a  motion  for  a  new  trial  in  a 
habeas  corpus  proceeding  in  a  county  court. 
State  V.  Shrader  [Neb.]   103  N.  W.  276. 

32.  See   4   C.  Li.   812. 

S3.  Fraud  In  procuring  a  judgment  may 
be  the  basis  of  a  complaint  filed  after  term 
to  obtain  a  new  trial  under  Burns'  Ann.  St. 
1901,  §  572.  Slusser  v.  Palin  [Ind.  App.]  74  N. 
E.  17.  In  an  action  in  equity  to  vacate  a 
judgment  at  law,  the  equity  court  may  grant 
a  new  trial  for  the  same  reasons  and  upon 
the  same  conditions  that  it  may  in  other 
equity  causes.  Williams'  v.  Miles  [Neb.]  102 
N.  W.  482. 

34.  Burns'  Ann.  St.  1901,  §  568  specIficaUy 
prescribes  the  causes  for  which  a  new  trial 
way    be    granted.     State    v.    Richeson    [Ind. 


App.]  75  N.  B.  846.  Assignments  that  "the 
decision  of  the  court  in  fixing  the  amount 
of  damages  is  too  small"  and  "that  the  court 
abused  its  discretion  in  its  decision,  in  this, 
to  wit,  in  making  the  amount  of  the  recov- 
ery assessed  too  small"  are  not  grounds 
within  Burns'  Ann.  St.  1901,  §  568,  prescrib- 
ing the  grounds.  Id.  Burns'  Ann.  St.  1901, 
§  568,  subd.  5,  prescribing  as  ground  for  new 
trial  of  an  action  on  contract  or  for  injury 
to  or  detention  of  property,  error  in  the  as- 
sessment of  tlie  amount  of  recovery  does  not 
apply  to  an  action  to  recover  a  penalty  for 
fraudulent  marriage.  Id.  Assignments  that 
the  verdict  is  contrary  to  the  evidence  and 
to  the  law  and  the  evidence  are  not  statu- 
tory grounds  and  present  no  question.  Jen- 
nings V.  Ingle  [Ind.  App.]  73  N.  E.  945. 

35.  Where  tlie  cause  of  action  was  negli- 
gence of  defendant's  superintendent  and  he 
went  to  trial  knowing  the  superintendent 
was  absent  and  made  no  effort  to  postpone 
the  trial  or  make  a  showing  for  him,  he 
was  not  entitled  to  a  new  trial  because 
of  his  absence.  Sloss-Sheffield  Steel  &  Iron 
Co.  V.  Smith  [Ala.]  40  So.  91.  Failure  of  a 
party  to  appear  and  present  a  meritorious 
defense  is  not  ground.  Ransom  v.  Leggett 
[Tex.   Civ.   App.]    90    S.  W.    668. 

36.  Parker  v.  Ricks,  114  La.  942,  38  So. 
687. 

37.  An  application  based  solely  on  the  de- 
sire of  the  parties  to  have  another  trial 
may  be  refused  in  the  discretion  of  the 
court.  Guyandotte  Valley  R.  Co.  v.  Buskirk 
[W.  Va.]  50  S.  E.  521.  That  neither  party  is, 
entirely  satisfied  with  the  result  is  not 
ground  after  a  fair  hearing  before  an  im- 
partial jury.  Fabricant  v.  Philadelphia 
Rapid  Transit  Co.,   138  F.  976. 

38.  See  post,  2  C.  Where  joint  and  sev- 
eral tort  feasors  are  sued  and  recovery  had 
against  one,  errors  peculiarly  affecting  the 
liability  of  the  one  against  whom  the  ver- 
dict is  found  and  do  not  affect  the  liability 
of  the  other  are  not  ground  for  new  trial 
to  plaintiff  as  to  one  in  whose  favor  ver- 
dict is  rendered.  Heidt  v.  Southern  Tel.  & 
T.  Co.  [Ga.]  50  S.  E.  361.  The  fact  that  the 
jury  disregarded  erroneous  instructions  is 
not  ground  where  the  verdict  is  justified  by 
the  evidence.  Galligan  v.  Woonsocket  St. 
R.  Co.   [R.  I.]   62  A.  376. 

39.  Where  a  bill  of  exceptions  was  inad- 
vertently sent  to  the  jury  room  but  was  not 
read   by  the   Jury.     Birmingham    R.    &   Eleo. 
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unless  it  appears  that  a  correction  of  it  would  cause  a  different  verdict  to  be  ren- 
dered at  another  hearing.*" 

(§2)  B.  Misconduct  of  parties,  counsel  or  witnesses.*'^ — The  granting  of  a 
new  trial  for  improper  conduct  of  counsel  or  party  rests  largely  in  the  discretion  of 
the  court,*''  and  improper  remarks,*^  conduct**  or  argument*'  are  ground  only  when 
prejudice  results  to  the  unsuccessful  party.*" 

(§  2)  C.  Ridings  and  instructions  at  trial.*'' — Error  in  rulings  on  the  ad- 
missibility of  evidence**  or  in  the  giving*'  or  refusal  to  give  instructions'"  or  other 
.harmless  error'^  is  not  ground,  nor  is  the  admission  of  relevant  evidence  at  any 


Co.  V.  Mason  [Ala.]  39  So.  590.  That  a  dep- 
osition "was  inadvertently  allowed  to  be  tali- 
en  to  the  jury  room  is  not  "where  the  fact 
contained  therein  could  not  have  been  for- 
gotten. Fottori  V.  Vesella  [R.  I.]  61  A.  143. 
That  account  books  were  by  mistake  left  in 
the  jury  room  is  not  where  it  does 
not  appear  that  the  jury  consulted  such 
books  or  that  they  contained  matter  which 
could  influence  their  verdict.  Edmundson  v. 
Swain  [Ga.]  50  S.  E.  942. 

40.  A  fortiori  where  it  does  not  afnrma- 
tively  appear  that  a  witness  made  a  mistake. 
Johnson  v.  Leffler  Co.  [Ga.]  50  S.  E.  488. 
That  a  witness  testifies  that  a  party  made  a 
certain  affidavit  in  his  presence  and  subse- 
quent to  the  trial  this  -witness  made  affidavit 
that  he  was  reasonably  sure  that  such  party 
did  not  make  such  affidavit  is  not  ground. 
Id. 

41.  See   4   C.   L.    812. 

42.  Renshaw  v.  Dignan  [Iowa]  105  N.  W. 
209;  Jung  v.  Hamm  Brewing  Co.  [Minn.]  104 
N.  W.  233;  Whitcomb  v.  Mason  [Md.]  62  A. 
749.  A  motion  supported  by  the  affidavit  of 
a  juror  that  a  plaintiff  in  a  personal  injury 
case  misled  the  jury  as  to  the  extent  of  her 
injuries  is  addressed  to  the  discretion  of  the 
court.  Hanforth  v.  Tarentum  Traction  Pass. 
R.  Co.   [Pa.]   62  A.  1060. 

43.  Remarks  of  counsel  during  the  trial 
indicating  that  he  was  unwilling  that  the 
jury  should  lose  the  effect  of  evidence  tend- 
ing to  show  negotiations  to  compromise  the 
matter  in  suit,  even  though  he  had  with- 
drawn the  objectionable  question  and  an- 
swer. Salter  v.  Rhode  Island  Co.  [R.  I.]  60 
A  588.  Improper  and  prejudicial  remarks 
in  opening  statement  of  counsel.  Mattoon 
Gas  Lignt  &  Coke  Co.  v.  Dolan,  111  111.  App. 
333. 

44.  A  fair  trial  is  n6t  granted  where  the 
jury  are  required  to  view  the  case  through 
an  atmosphere  of  passion  and  prejudice, 
excited  by  the  conduct  of  counsel.  Colum- 
bus R.  Co.  V.  Connor,  6  Ohio  C.  C.  (N.  S.)  361. 

45.  Chicago  City  R.  Co.  v.  Math,  114  111. 
App.  350.  Unless  it  appears  that  the  verdict 
was  not  influenced.  Houston,  etc.,  R.  Co.  v. 
McCarty  [Tex.  Civ.  App.]  89  S.  W.  805.  Stat- 
ing as  a  ^act  matter  pertinent  to  the  issue 
but  not  in  evidence.  Supreme  Lodge  Mystic 
Workers  of  the  "World  v.  Jones,  113  111.  App. 
241. 

4«.  Not  grouinl:  References  to  a  prior 
trial  which  do  not  inform  the  jury  of  the 
outcome  of  it.  Chicago  Union  Traction  Co. 
V.  Lawrence,  113  III.  App.  269.  Conduct  of 
counsel  in  making  reference  to  the  result  of 
a.  prior  trial.  McKenzie  v.  Banks  [Minn.] 
103  N.  W.  497.  Persistence  of  counsel  in  his 
effort  to  prove  the  general  reputation  of  his 
client  is  not  ground  where  no  witness  gave 


testimony  of  such  reputation.  Birmingham 
a.  &  Elec.  Co.  v.  Mason  [Ala.]  39  So.  590. 
"Making  an  offer  of  proof  which  had  already 
been  rejected.  Henrietta  Coal  Co.  v.  Camp- 
bell,  112  111.   App.    452. 

47.  See  4  C.  L.  812. 

48.  Error  in  refusing  to  permit  counsel 
to  inquire  of  a  Juror  whether  he  was  employ- 
ed by  a  corporation  for  which  plaintiff's 
husband  acted  as  foreman  is  not  where  there 
was  no  evidence  showing  that  he  was  so 
employed.  Shepard  v.  New  York,  etc.,  R. 
Co.  [R.  I.]  61  A.  42.  Exclusion  of  evidence 
if  erroneous  held  too  unimportant  to  warrant 
the  granting  of  a  new  trial.  Brownlee  v. 
Reiner,  147  Cal.  641,  S2  P.  324.  Exclusion  of 
evidence  which  if  allowed  would  not  have 
produced  a  different  result.  Rountree  &  Co. 
V.  Gaulden  [Ga.]  51  S.  E.  346.  Exclusion 
of  an  admission  against  interest,  where  it 
is  not  shown  exactly  what  the  admission 
was.     Dawson  v.   Orange    [Conn.]    61   A.    101. 

49.  Error  in  instructions  is  not  ground 
unless  upon  the  whole  case  the  verdict  is 
wrong.  "Werthman  v.  Mason  City  &  Ft.  D.  R. 
Co.  [Iowa]  103  N.  "W.  135.  Minor  inaccura- 
cies in  the  charge.  Booth  &  Co.  v.  Mohr 
[Ga.]  60  S.  E.  173.  If  the  verdict  returned 
was  demanded  by  the  evidence  it  is  not 
ground  for  new  trial  that  the  instructions 
were  erroneous.  White  v.  Southern  R.  Co. 
[Ga.]  51  S.  E.  411.  To  render  available  the 
giving  of  certain  instructions  all  specified 
must  be  erroneous.  Chicago  Furniture  Co.  v. 
Cronk  [Ind.  App.]  74  N.  E.  627. 

50.  Refusal  to  give  an  oral  request  in 
the  charge.  Bedgood-Howell  Co.  v.  Moore 
[Ga.]  51  S.  E.  420.  Failure  to  give  a  re- 
quested instruction  not  required  by  the 
pleadings  and  evidence.  Friedman  v.  Good- 
man  [Ga.]  52  S.  E.  892. 

51.  T^imltlng  the  time  for  argument  held 
not  ground  for  new  trial  where  it  did  not 
appear  from  the  record  that  the  time  allow- 
ed was  manifestly  too  short.  Hansell-El- 
cock  Foundry  Co.  v.  Clark,  214  111.  399,  73 
N.  E.  787. 

Fallnre  to  send  Instrnctions  to  the  Jury 
room  is  not  ground  for  new  trial  under 
Code,  §  1281  (Comp.  Laws  1897,  §  2685),  pro- 
viding that  all  instructions  shall  be  taken 
to  the  jury  room,  unless  objection  is  raised 
on  such  ground.  Cunningham  v.  Springer 
[N.  M.]  82  P.  232.  Error  in  the  movant's 
favor.  Strickland  v.  Hutchinson  [Ga.]  51  S. 
E.  348.  Error  in  decreeing  upon  a  verdict. 
Booth  &  Co.  v.  Mohr  [Ga.]  50  S.  E.  173. 
In  an  action  to  cancel  a  deed  for  fraud  and 
incapacity  of  the  grantor  where  it  was 
alleged  the  deed  purported  to  have  been 
made  in  consideration  of  services,  and  some 
services  were  shown  and  the  question  wheth- 
er   services    had    been    rendered,     and    theil 
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stage  of  the  Gase;°^  but  the  gi'v:ing  of  erroneous  instructions'"  or  other  error  which 
results  in  prejudice  to  the  unsuccessful  party  is  ground."** 

(§2)  D.  Misconduct  of  or  affecting  jury.^^ — Refusal  of  a  juror  to  consider 
competent  evidence/'  openly  discussing  the  case  and  aimouncing  his  proposed  ver- 
dict before  submission  of  the  cause,"'  is  ground  for  a  new  trial  if  such  facts  are  es- 
tablished,'*  and  private  interviews  between  a  juror  and  a  prevailing  party  may  be 
groimd.°°  That  the  jury  resorted  to  chance  in  determining  upon  their  verdict  is 
ground*"  if  by  such  means  one  or  more  of  the  jurors  were  thereby  induced  to  as- 
sent ;°^  but  the  mere  taking  of  a  ballot  upon  a  quotient  verdict  is  not.°^  Nonpreju- 
dicial misconduct'^  or  misconduct  known  before  the  verdict  is  rendered  is  not."* 
The  movant  has  the  burden  of  proving  that  a  verdict  was  improperly  arrived  at.°* 
Affidavits  of  jurors  are  not  admissible  to  impeach  their  verdict,"'  but  are  admissible 
to  sustain  it  when  misconduct  is  charged.'^  A  party  deeming  himself  aggrieved  be- 
cause a  biased  juror  was  allowed  to  sit  is  entitled  to  a  new  trial  as  of  right;"*  but 


value  was  submitted,  it  was  not  ground  for 
new  trial  on  the  part  of  tlie  defend- 
ant that  the  jury  fixed  a  valuation  upon 
such  services.  Parker  v.  Ballard  [Ga.]  51 
S.   E.    465. 

52.  This  is  so  though  the  party  offering 
the  evidence,  which  consisted  of  affidavits, 
failed  to  comply  with  an  order  of  the  court 
requiring  that  all  affidavits  to  be  used  at 
the  trial  be  filed  In  the  clerk's  office  a  cer- 
tain time  before  the  day  set  for  hearing. 
Boston  Mercantile  Co.  v.  Ould-Carter  Co. 
[Ga.]    51  S.  B.   466. 

53.  Misleading  instructions  are  ground. 
Joyce  V.  St.  Louis  Transit  Co.,  Ill  Mo.  App. 
565,  86  S.  W.  469.  The  giving  of  an  instruc- 
tion, correct  in  part  and  incorrect  in  part, 
requires  a  new  trial.  Beaver  v.  Potter 
[Iowa]   105  N.  "W.  346. 

64.  Error  in  sustaining  a  demurrer  to  a 
special  plea  is  ground.  Theorell  v.  Supreme 
Court  of  Honor,  115  111.  App.  313. 

S.-).     See  4  C.  L.   814. 

56.  Where  a  juror  states  from  the  jury 
box  that  he  will  not  regard  certain  evidence 
which  is  competent  and  does  'so  in  a  man- 
ner indicating  anger  and  disgust.  Chicago 
City    R.    Co.    v.    Brecher,    112    111.    App.    106. 

57.  Ostrom  v.  Clapp  [Ind.  T.]  90  S.  W. 
478. 

58.  Misconduct  of  a  juryman  in  trespass 
quare  clausum  in  expressing  an  opinion. be- 
fore all  the  evidence  was  in,  and  that  cer- 
tain remarks  were  made  in  the  presence 
of  the  jury  while  they  were  viewing  the 
premises,  is  not  ground  for  a  new  trial 
where  it  does  not  affirmatively  appear  that 
a  juryman  expressed  an  opinion  and  it  does 
not  appear  what  remarks  were  made  in  the 
presence  of  the  jury.  Lyman  v.  Brown  [N. 
H.]   62  A.  650. 

59.  Frequent  private  conversations  be- 
tween the  prevailing  party  and  a  juror  and 
their  action  in  drinking  together  at  such 
party's  expense  is  ground,  in  the  discretion 
of  the  court.  Buchanan  v.  Laber  [Wash.] 
81  P.  911. 

60.  Affidavits  of  two  jurors  that  there 
had  been  a  quotient  verdict  held  to  warrant 
a  new  trial  against  the  affidavits  of  seven 
to  the  contrary.  King  v.  Elton  [Cal.  App.] 
83  P.  261. 

61.  Midgley  v.  Bergerman  [Utah]  83  P.  466. 
62      There   being  no   agreement  that   they 

should  be  bound,  and  the  result  not  having 


been    adopted.     Conover   v.    Neher-Ross    Co., 
38  Wash.  172,  80  P.  281. 

63.  Root  V.  Coyle  [Okl.]  82  P.  648;  City  of 
Lawton  v.  McAdams  [Okl.]  83  P.  429.  Mis- 
conduct in  reading  newspapers  relating  to 
the  trial  is  not  ground  unless  it  is  shown 
that  the  articles  were  of  such  character  as 
to  probably  prejudice  the  losing  party. 
Fields  v.  Dewitt  [Kan.]  81  P.  467. 

64.  Misconduct  of  a  juror  in  revealing 
their  conclusion  on  the  way  from  the  jury 
room.  Bernikow  v.  Pommerantz,  94  N.  T. 
S.  487.  Misconduct  of  a  party  and  jurors 
in  conversing  together  during  an  adjourn- 
ment is  not  available  as  ground  where  not 
called  to  the  attention  of  the  court  or  coun- 
sel before  verdict  rendered.  Jennett  v.  Pat- 
ten [Vt]  62  A.  33.  A  party  who  has  knowl- 
edge of  misconduct  of  the  jury  but  fails  to 
call  it  to  the  attention  of  the  court  until 
after  verdict  is  rendered  waives  It  as  a 
ground  for  setting  aside  the  verdict.  Lyman 
V.  Brown    [N.   H.]    62  A.   660. 

65.  Midgley  v.  Bergerman  [Utah]  83  P. 
466.  Conflicting  affidavits  of  jurymen  as  to 
whether  a  quotient  verdict  had  been  return- 
ed held  insufficient  to  show  misconduct. 
Id.  Evidence  insufficient  to  show  misconduct 
by  viewing  the  premises.  Dysart-Cook  Mule 
Co.  V.   Reed,   114  Mo.  App.   296,   89   S.  W.   591. 

66.  Covington  &  C.  Bridge  Co.  v.  Hull 
[Ky.]  90  S.  W.  1055.  To  the  effect  that  tliey 
misunderstood  the  law  of  the  case  or  the 
instructions.  Marcy  v.  Parker  [Vt.]  62  A. 
19.  To  prove  that  a  party  treated  them  to 
liquor  during  the  trial.  Pickens  v.  Coal 
River  Boom  &  Timber  Co.  [W.  Va.]  50  S. 
E.  872.  On  the  ground  of  misconduct.  De- 
voy  v.  St.  Louis  Transit  Co.  [Mo.]  91  S.  W. 
140;  City  of  Battle  Creek  v.  Haak  [Mich.] 
102  N.  W.  1005.  An  affidavit  of  a  juror  that 
he  answered  special  interrogatories  in  the 
affirmative  in  reliance  on  a  fellow  juryman's 
statement  that  it  would  not  prevent  recovery 
by  plaintiff  is  not  ground.  Owen  v.  Portage 
Tel.  Co.   [Wis.]   105  N.  W.  924. 

67.  Covington  &  C.  Bridge  Co.  v.  Hull 
[Ky.]  90  S.  W.  1055.  To  the  effect  that  a 
bill  of  exceptions  inadvertently  sent  to  the 
jury  room  was  not  read.  Birmingliam  R.  & 
Elec.  Co.  V.  Mason   [Ala.]    39   So.   690. 

08.  Where  a  juror  swore  falsely  on  his 
voir  dire  and  the  fact  did  not  become  known 
to  either  party  until  after  trial.  Heasley 
V.  Nichols,   38  Wash.   485,   80  P.  769. 
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relaiionsliip  of  one  of  the  jurors  to  a  party  is  not  ground  where  such  fact  could 
not  have  affected  his  verdict."' 

(§3)  E.  Irregularities  or  defects  in  verdict  or  findings.'"' — The  inconsistency 
of  special  findings  with  the  general  verdicf^  or  error  in  making  a  finding  outside 
the  issues  is  not  ground  ;^^  but  failure  to  make  a  finding  on  a  material  issue  is."^ 
Mere  irregularity  in  the  form  of  a  verdict  is  not  ground/*  but  a  defect  which  can- 
not be  cured  by  action  of  the  court  is.'''  Venire  de  novo  will  not  lie  unless  the 
verdict  is  so  defective  and  uncertain  that  judgment  cannot  be  rendered  on  it.'" 

(§2)  F.  Verdict  or  findings  contrary  to  law  or  evidence."''^ — That  the  court 
erred  in  overruling  defendant's  motion  to  find  for  them  on  plaintiff's  evidence  and 
on  all  the  evidence/*  that  the  finding  and  judgment  -nere  not  sustained  by  the  evi- 
dence nor  sufficient  evidence/"  and  that  they  are  contrary  to  law  and  to  the  law 
and  the  evidence/*  are  groimds.  It  is  discretionary  with  the  court  to  grant  a  new 
trial  on  these  grounds.*^    A  second  verdict  should  be  regarded  with  more  favor 


69.  oh  iiis  voir  aire  he  stated  that  he 
knew  of  no  relationship  but  it  was  ascer- 
tained after  verdict  that  he  was  related 
Senterfeit  v.  Shealy  [S.  C]  51  S.  B.  142. 
Relationship  of  a  juror  within  the  prohibited 
degrees  to  the  unsuccessful  party  though 
unknown  to  the  party  or  his  counsel  until 
after  verdict.  Screws  v.  Anderson  [Ga.]  52 
S.  E.  429. 

70.  See  4  C.  L.  815. 

71.  Cleveland,  etc.,  K.  Co.  v.  Miller  [Ind.] 
74  N.  E.  509.  Under  Burns'  Ann.  St.  1901, 
§  556,  providing  that  when  a  special  finding 
is  inconsistent  with  the  general  verdict  the 
former  shall  control  and  judgment  shall  be 
rendered  accordingly,  a  motion  for  new  trial 
on  the  ground  of  excessive  damages  presents 
only  the  evidence  for  review  and  if  it  justi- 
fies the  verdict  the  fact  that  answers  to 
special  interrogatories  do  not  is  not  ground 
for  new  trial.  Cleveland,  etc.,  B.  Co.  v.  Mil- 
ler  [Ind.]    74  N.  B.    509. 

•72.  Such  error  is  available  only  on  appeal. 
Power  V.  Fairbanks,  146  Cal.  611,  80  P.  1075. 

73.  Power  v.  Fairbanks,  146  Cal.  611, 
80  P.  1075. 

74.  A  verdict,  on  its  face,  good  In  sub- 
stance may  be  put  in  form  by  the  court 
If  such  action  does  not  depend  on  consent  or 
knowledge  of  the  jury.  Malott  v.  Howell, 
111  111.  App.  233.  That  two  causes  of  action  are 
Improperly  joined  against  one  defendant  and 
one  verdict  in  favor  of  both  plaintiffs  ren- 
dered, the  Irregularity  In  the  form  of  the 
verdict  is  not  ground  for  a  new  trial.  Geor- 
gia R.  &  Banking  Co.  v.  Tice  [Ga.]  52  S.  E.  | 
916. 

75.  Where,  in  an  action  against  parties 
jointly  liable,  a  verdict  Is  rettirned  against 
one  only,  the  want  of  a  verdict  as  to  the 
other  two  requires  a  new  trial.  White  v. 
Madison  [Okl.]  83  P.  798. 

76.  Spaulding  v.  Mott  [Ind.]  76  N.  E.  620. 

77.  See  4  C.  L.  815. 

78.  George  v.  Robinson  [Ind.  App.]  75 
N.  E.  607. 

79.  George  v.  Robinson  [Ind.  App.]  75 
N.  E.  607.  Where  a  trustee  in  bankruptcy 
sues  to  recover  a  preference  but  does  not 
allege  or  prove  that  defendant  had  reason- 
able ground  to  believe  that  a  preference 
was  intended  a  new  trial  should  be  granted 
under  Code  Civ.  Proe.  §  3063.  Starbuck  v. 
Gebo,   48  Misc.   333,   96  N.  Y.   S.  781. 

SO.     George    v.    Robinson    [Ind.    App.]    75 


N.  E.  607.  A  court  may  set  aside  the  verdict 
■)f  a  jury  in  condemnation  proceedings. 
Werthman  v.  Mason  City  &  Ft.  D.  R.  Co. 
[Iowa]  103  N.  W.  135.  Where  a  judgment 
is  referable  alone  to  special  pleas  which 
presented  immaterial  issues,  a  new  trial  is 
properly  granted.  Birmingham  R.,  Light  & 
Power  Co.  v.  Tanner  [Ala.]  40  So.  58.  A 
verdict  cannot  be  contrary  to  the  evidence 
as  to  a  point  which  is  not  an  issue  in  the 
case.  Gulf,  etc.,  R.  Co.  v.  House  [Tex.  Civ. 
App.]  13  Tex.  Ct.  Rep.  752,  88  S.  W.  1110. 
A  verdict  liable  to  reversal  cannot  be  main- 
tained on  a  theory  of  law  contrary  to  that 
upon  which  the  case  was  submitted.  Oakley 
v.  Emmons    [N.  J.  Law]    62   A.   996. 

81.  It  is  discretionary  with  a  trial  court 
to  grant  or  refuse  a  new  trial  where  the 
motion  is  based  upon  the  Insufficiency  of 
eTldcnee  to  siiDport  the  verdict.  Clifford  v 
Latham  [S.  D.]  103  N.  W.  642;  Baldwin  v 
Napa  &  S.  Wine  Co.  [Cal.  App.]  81  P.  1037; 
Xorthrup  v.  Diggs    [Mo.  App.]    91  S.  W.   173. 

Grant  or  refusal  on  the  ground  of  exces- 
sive or  inadequate  damages  appearing  to 
have  been  given  under  the  influence  of  pas- 
sion or  prejudice  rests  in  the  discretion 
of  the  court.  English  v.  Minneapolis  etc 
R.  Co.  [Minn.]  104  N.  W.  886;  Mohr  v.  Wil- 
liams [Minn.]  104  N.  W.  12.  It  is  discretion- 
ary with  the  trial  court  to  grant  a  new 
trial  because  he  believes  injustice  has  been 
done  through  the  rendition  of  an  inadequate 
verdict.  Loevenhart  v.  Lindell  R.  Co  190 
Mo.  342,  88  S.  W.  757. 

Discretion  not  abused  in  granting  a  new 
trial  on  the  ground  that  the  evidence  was 
not  sufficient  to  support  the  verdict.  Lang 
V.  Merbaoh  [Minn.]  105  N.  W.  415.  Evidence 
in  an  elevator  accident  case  reviewed  and 
held  that  granting  of  a  new  trial  by  court 
not  an  abuse  of  discretion.  Lyon  v  Aron- 
son,  140  Cal.  365,  73  P.  1063.  Where  there 
is  sufficient  evidence  to  have  sustained  a 
contrary  verdict  it  Is  not  an  abuse  of  discre- 
tion to  grant  a  new  trial.  Houghton  v  Mar- 
ket St.  R  Co.  [Cal.  App.]  82  P.  972.  In  an  ac- 
tion for  negligence  where  the  verdict  was 
for  defendant  but  the  evidence  showed  negli- 
gence, it  was  not  an  abuse  of  discretion  to 
grant  a  new  trial.  Ruppel  v.  United  Rail- 
roads [Cal.  App.]  82  P.  1073.  Evidence  suffi- 
cient to  warrant  the  trial  court  in  granting 
a  new  trial  on  a  jury  finding  of  undue  In- 
fluence In  a  will  contest.     In  re  Birdseye    77 
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than  the  first.*^  On  motion  based  on  such  grounds  it  becomes  the  duty  of  the 
court  to  weigh  the  evidence.*"  If  the  rerdict  is  based  on  conflicting  evidence/'' 
or  if  the  evidence  is  sufficient  to  sustain  the  verdict,*^  or  if  there  is  evidence  to  sup-, 
port  the  verdict/"  a  new  trial  may  be  denied,  and  the  mere  fact  that  the  judge 
would  have  rendered  a  different  verdict  had  he  been  on  the  Jury  vrill  not  justify 
him  in  granting  a  new  trial /^  but  if  the  verdict  is  clearly  contrary  to  the  weight 
of  evidence*'  or  is  actuated  by  passion  or  prejudice/"  or  the  court  is  satisfied  that 
justice  has  not  been  done,^  it  is  his  duty  to  grant  a  new  trial  though  the  evidence 


Conn.  623,  60  A.  111.  Verdict,  though  con- 
trary to  the  weight  of  evidence,  held  not  so 
palpably  so  as  to  show  an  abuse  of  discretion 
in  denying  a  motion  for  a  second  new  trial. 
McKenzie  v.  Banks  [Minn.]  103  N.  W.  497. 
The  grant  of  a  new  trial  on  a  question  of 
fact  will  not  be  interfered  with  unless  a 
verdict  should  not  be  recovered.  McCarty  v. 
St.  Louis  Transit  Co.   [Mo.]  91  S.  W.  132. 

52.  A  second  new  trial  should  not  be 
granted  after  two  like  verdicts  which  the 
evidence  is  sufficient  to  sustain.  Hendricks 
V.  Southern  R.  Co.  [Ga.]  51  S.  E.  41B;  Atwood 
Lumber  Co.  v.  Watkins  [Minn.]  103  N.  "W. 
332.  Where  a  verdict  has  been  several  times 
rendered  on  substantially  the  same  evidence, 
a  new  trial  should  not  be  granted  though  the 
court  is  of  the  opinion  that  it  is  against  the 
weight  of  the  evidence.  Laos  v.  James  Bver- 
ard's  Breweries,  107  App.  Div.  250,  95  N.  T. 
S.  25.  The  fact  that  a  new  trial  is  ordered 
on  the  ground  that  the  evidence  does  not 
sustain  the  verdict  does  not  entitle  the  party 
to  a  directed  verdict  or  another  trial  on  a  sec- 
ond trial  if  the  evidence  is  substantially  the 
same.  McKenzie  v.  Banks  [Minn.]  103  N.  W. 
497. 

53.  A  motion  on  the  ground  that  the  ver- 
dict is  contrary  to  the  weight  of  evidence 
Imposes  on  the  judge  the  duty  of  weighing 
the  evidence  and  the  motion  should  not  he 
overruled  because  there  is  some  evidence  to 
support  the  verdict.  Nashville  Spoke  & 
Handle  Co.  v.  Thomas,  114  Tenn.  458,  86  S.  W. 
379. 

84.  The  court  need  not  grant  a  new  trial 
when  the  verdict  was  rendered  on  conflict- 
ing evidence.  Louisville  &  N.  R.  Co.  v. 
Rhoads  [Ky.]  90  S.  W.  219;  Revolution  Cot- 
ton Mills  V.  Union  Cotton  Mills  [S.  C]  52 
S.  B.  674. 

85.  Sawyer  v.  Georgia  R.  &  Banking  Co. 
[Ga.]  51  S.  E.  321.  A  new  trial  should  not  be 
granted  when  the  verdict  is  supported  by 
positive  evidence  where  there  is  no  contrary 
evidence  and  the  only  ground  assigned  is  that 
the  contract  was  an  unlikely  one.  Raoh- 
miel  V.  Armour  Packing  Co.,  95  N.  T.  S.  111. 
Should  not  be  granted  where  the  evidence 
was  evenly  balanced.  Von  Der  Born  v. 
Schultz,  104  App.  Div.  94,  93  N.  T.  S.  547.  A 
new  trial  should  not  be  granted  on  the 
ground  of  insufficiency  of  evidence  to  sup- 
port the  verdict  where  the  testimony  is  con- 
flicting and  there  -is  evidence  in  sup- 
port of  the  verdict.  Irby  v.  Phillips  [Wash.] 
82   P.   931. 

86.  A  trial  court  should  not  set  aside  a 
verdict  and  grant  a  new  trial  where  there 
was  some  evidence  upon  which  the  jury  might 
reasonably  have  reached  their  conclusion. 
In  re  Birdseye,  77  Conn.  623,  60  A.  111.  A 
new    trial    may    be    denied    where    there    Is 

6    Curr    Law.— 61. 


evidence    to    sustain   the   verdict.     Pooler   v. 
Smith    [S.   C]    52  S.    E.    967;   Pittsburgh,   etc., 
R.    Co.    v.    Simons    [Ind.   App.]    76   N.   E.    883; 
Robert    Buist    Co.    v.    Lancaster    Mercantile 
Co.    [S.   C]    52   S.   E.   789;   Swords  v.   Rohert- 
I  son    [Ga.]    52    S.   E.    544;    Bristow   v.   Atlantic 
I  Coast  Line  R.  Co.   [S.  C]  51  S.  E.  529;  Shores 
I  V.  Southern  R.  Co.  [S.  C]  51  S.  B.  699.     That 
'  the  verdict  does  not  correspond  with  the  nu- 
merical   weight    of    the    testimony     is    not 
ground  for  new  trial.     Louisville  &  N.  R.  Co. 
V.  Helm   [Ky.]  89  S.  W.  709. 

87.  When  some  evidence  tends  to  prove 
facts  in  issue  or  the  evidence  consists  of  cir- 
cumstances and  presumptions,  a  new  trial 
will  not  be  granted  merely  because  the  court 
if  upon  the  jury  would  have  given  a  differ- 
ent verdict.  To  warrant  a  new  trial  in  such 
case  the  evidence  must  be  plainly  insufficient 
to  support  the  verdict.  Parrish  v.  Hunting- 
ton [W.  Va.]  50  S.  E.  416.  If  the  inferences 
drawn  by  the  jury  from  the  evidence  are 
fairly  warranted,  a  new  trial  should  not  be 
granted  though  the  judge  thinks  them 
wrong.  Grogan  v.  Brooklyn  Heights  R. 
Co..  107  App.  Div.  254,  95  N.  Y.  S.  23.  The 
mere  fact  that  a  verdict  is  for  larger  amount 
than  the  court  would  have  allowed  is  not 
ground.  The  N.  K.  Pairbank  Co.  v.  Bahre, 
112   111.   App.   290. 

88.  Berger  v.  Content,  94  N.  T.  S.  12. 
Should  not  refuse  to  set  it  aside  where 
manifest  injustice  is  so  plain  and  palpably 
clear  as  to  denote  some  mistake  in  the 
application  of  legal  principles.  In  re  Birds- 
eye,  77  Conn.  623,  60  A.  111.  Though  the 
case  was  such  as  to  call  for  its  submission 
to  the  jury.  Schnitzler  v.  Oriental  Metal 
Bed  Co..  93  N.  T.  S.  1118.  A  new  trial  should 
be  granted  if  the  evidence  is  plainly  insuffi- 
cient to  warrant  the  verdict.  James  Clark 
Distilling  Co.  v.  Bauer,  56  W.  Va.  249,  49  S. 
E.  160.  Verdict  manifestly  contrary  to  the 
weight  of  the  evidence.  Chicago  &  A.  R. 
Co.  V.  Klaybolt,  112  111.  App.  406.  Where 
undisputed  evidence  showed  that  a  property 
owner  suffered  damages  in  eminent  domain 
proceedings  of  $350  there  was  no  abuse  of 
discretion  In  granting  a  new  trial  where  a 
verdict  was  returned  for  but  $24.  Werth- 
man  v.  Mason  City  cfe  Ft.  D.  R.  Co.  [Iowa] 
103   N.   W.   135. 

89.  Mills    V.    Larrance,    111    111.    App.    140. 

90.  Weisser  v.  Southern  Pac.  R.  Co.  [Cal.] 
83  P.  439.  Under  a  rule  authorizing  a  new 
trial  for  Insufficiency  of  evidence  to  support 
the  verdict.  Clark  v.  Great  Northern  R.  Co., 
37  Wash.  537,  79  P.  1108.  If  the  evidence 
is  such  that  the  mind  of  the  court  refuses 
to  concur  in  the  verdict.  Yarnell  v.  Kilgore 
[Okl.]  82  P.  990.  It  is  the  duty  of  the 
judge  to  set  aside  a  verdict  and  grant  a 
new  trial  unless  he  is  satisfied  that  sub- 
stantial justice  has  been  done.     Linderman  v. 
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upon  which  the  verdict  was  reached  is  conflicting."^  An  excessive'^  or  inadequate 
verdict^'  is  ground  for  a  new  trial.  Tlie  allowance  of  excessive  damages  not  oc- 
x:asioned  by  passion  or  prejudice  does  not  require  a  new  trial  but  may  be  remedied 
by  a  remission'*  except  under  a  rule  requiring  all  questions  of  fact  to  be  submitted."" 
(§2)  G.  Surprise,  accident  or  mistake."^ — Surprise/^  accident  or  excusable 
neglect  may  be  ground  for  a  new  trial,"^  but  to  bring  a  ease  within  this  rule  it  must 
appear  that  the  moving  party  used  due  diligence  to  prepare  and  appear  for  trial  and 
present  his  case  and  was  prevented  from  doing  so  because  of  some  accident  or  mis- 
fortune'"' which  preventative  precautions  could  not  avoid. ^  That  a  party  did  not 
appear  at  the  time  set  for  trial  because  of  business  interests  is  not  excusable  neglect." 
Where  a  party  intentionally  fails  to  appear  a  new  trial  will  not  be  granted  on  the 
ground  of  inadvertence  and  excusable  neglect  to  permit  him  to  set  up  a  defense 
provable  under  the  issues  filed^  or  other  meritorious  defense  known  to  his  counsel 


Nolan  [Okl.]  83  P.  796.  A  judge  who  de- 
clares a  verdict  shocking-  to  every  sense 
of  justice  should  grant  a  new  trial.  Dinan 
-V.  Supreme  Council  Catholic  Mut.  Ben.  Ass'n 
tPa.]  62  A.  1067.  If  a  trial  judge  is  dissat- 
isfied with  the  verdict  and  grants  a  new 
trial,  some  latitude  must  be  allowed  to  his 
discretion  especially  where  the  propriety 
of  his  action  is  affirmed  by  a  verdict  in 
favor  of  the  moving  party.  Citizens'  Bank 
V.    Taylor    &    Co.    [Va.]    51    S.    E.    159. 

91.  Ruppel  V.  United  Railroads  [Cal. 
App.]  82  P.  1073;  Bohle  v.  King-Brinsmade 
Mercantile  Co.,  114  Mo.  App.  439,  89  S.  W. 
1036. 

92.  Shaw  V.  Seattle  [Wash.]  81  P.  1057; 
Ross  V.  Metropolitaii  St.  R.  Co.,  104  App. 
Div.  378.  93  N.  Y.  S.  679;  Willets  v.  Curth, 
102  Ar        Div.   616,  92  N.  Y.  S.   174. 

93.  jere  nominal  damages  were  allowed 
a  pai,.,it  for  the  death  of  a  17  year  old  son 
and  the  evi'^.ence  did  not  entitle  the  defend- 
ant to  a  directed  .verdict.  Rawitzer  v.  St. 
Paul  City  R.  Co.  [Minn.]  103  N.  W.  499. 
On  a  rule  to  show  cause  a  new  trial  may 
be  granted  where  an  error  has  resulted  in 
a  verdict  for  excessive  damages  though  such 
error  was  not  subject  to  an  exception  at  the 
trial.  Butler  v.  Hoboken  Print.  &  Pub.  Co. 
[N.   J.  Law]    62   A.    272. 

94.  Circumstances  lield  to  show  that  a 
verdict  excessive  by  $5,000  was  due  to  mis- 
take of  judgment,  the  jury  not  having  been 
advised  of  any  basis  upon  which  to  estimate 
the  damages.  City  of  Argentine  v.  Bender 
[Kan.]  80  P.  935;  Sorenson  v.  Oregon  Power 
Co.  [Or.]  82  P.  10;  Noxon  v.  Remington 
[Conn.]  61  A.  963;  McKnight  v.  Minneapolis, 
etc.,  R.  Co.  [Minn.]  106  N.  W.  673;  St.  Louis, 
etc.,  R.  Co.  v.  Poster  [Tex.  Civ.  App.]  89  S. 
W.  450.  Remittitur  of  an  excessive  verdict 
within  a  specified  time  may  be  made  the 
condition  of  refusing  a  new  trial.  Such  time 
may  be  extended  during  term.  Campbell  v. 
Pittsburg  Bridge  Co.,  23  Pa.  Super.  Ct.  138. 
"Where  the  damages  assessed  are  excessive, 
but  not  in  a  degree  to  necessarily  imply 
the  influence  of  passion  or  prejudice  in  their 
finding,  the  court  in  the  exercise  of  a  sound 
discretion  may  make  the  remittitur  of  the 
excess  the  condition  for  refusing  to  grant 
a    new    trial.     American    Contracting    Co.    v. 

■  Sammon,  6  Ohio  C.  C.  (N.  S.)  121.  Where 
the  amount  of  an  evident  error  in  a  verdict 
is  specific  and  certain  as  shown  by  other 
findings,   the   amount   may  be   deducted   and 


a  new  trial  need  not  be  granted.  Kansas 
City,  M.  &  O.  R.  Co,  v.  Turley  [Kan.]  80  P. 
605.  Where  a  judgment  can  be  reformed 
so  as  to  do  full  justice  under  the  evidence 
such  action  may  be  taken  in  lieu  of  granting 
a  new  trial.  Alabama  Oil  &  Pipe  Line  Co. 
V.    Sun    Co.    [Tex.    Civ.    App.]    90    a    W.    202. 

95.  Under  a  rule  that  either  party  shall 
have  the  right  to  have  all  questions  of  fact 
submitted  to  a  jury,  a  court  cannot  if  it 
deems  a  verdict  excessive  in  a  case  where 
the  damages  are  incapable  of  exact  ascer- 
tainment, permit  a  remittitur  but  should 
award  a  new  trial.  Southern  Pac.  Co.  v. 
Fitchett   [Ariz.]  80  P.  359. 

96.  See   4  C.  L.    818. 

97.  Where  plaintiff  was  granted  a  sum- 
mary judgment  on  an  amended  bill  of  partic- 
ulars "When  defendant  was  entitled  to  assume 
that  the  case  would  take  its  regular  course 
on  the  trial  docket  for  a  hearing  of  his 
plea  to  the  sufficiency  of  the  bill.  Mueller 
V.  Michaels  [Md.]  60  A.  485.  Failure  to  take 
issue  on  the  plea  of  the  statute  of  limita- 
tions filed  during  vacation  held  ground  for 
new  trial.  Norfolk  &  W.  R.  Co.  v.  Coffey 
[Va.]  51  S.  E.  729.  Evidence  held  to  en- 
title one  to  a  new  trial  on  the  ground  of 
surprise  and  accident.  Chicago  Cottage  Or- 
gan Co.  V.  Standen,'  6  Neb.  Unoff.  494.  98  N. 
W.  1051,  Id.,  5  Neb.  Unoff.  488,  98  N.  W.  1052. 

98.  Sickness  and  death  preventing  a  party 
from  attending  trial  are  accidental  causes. 
Massucco    V.    Tomassi    [Vt.]    62    A.    57. 

99.  The  rule  authorizing  the  court  to 
relieve  a  party  from  a  judgment  taken 
against  him  through  mistake,  inadvertence, 
surprise  or  excusable  neglect  does  not  neces- 
sitate a  new  trial  where  default  judgment 
is  taken  in  a  case  where  a  party  intention- 
ally abandons  his  defense  after  answer  and 
makes  no  effort  to  prepare  for  trial  or  obtain 
a  continuance.  Peterson  v.  Crosier  [Utah] 
81  P.  860.  '  On  the  hearing  of  a  motion  on 
the  ground  of  surprise,  accident  or  fraud, 
evidence  held  insufficient  to  justify  granting 
the  motion.  Wells  v.  Gallagher  [Ala.]  39  So. 
747.  Wilson's  Rev.  &  Ann.  St.  1903,  §  4760, 
authorizing  courts  to  vacate  their  judgments 
and  grant  a  new  trial  for  fraud  in  obtaining 
the  judgment,  does  not  authorize  a  new 
trial  where  a  party  neglects  to  appear  after 
waiving  service  of  summons  and  been  given 
full  opportunity  to  prepare  a  defense.  Wil- 
liamson V.  Williamson    [Okl.]    83    P.    718. 

1.     Clemans  v.  Western  [Wash.]   81  P.  824. 
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at  the  time  the  original  pleading  was  filed.'  A  new  trial  will  not  be  granted  for 
mistake,  casualty  or  misfortune  directly  attributable  to  the  negligence  of  the  mov- 
ing pai-ty'  or  his  attorney,'  or  for  mistake  due  to  ignorance  of  law.'  A  party  can- 
not assert  surprise  at  evidence  he  knew  would  be  introduced*  and  surprise  at  cer- 
tain evidence  is  not  ground  where  no  cause  is  shown  why  rebutting  evidence  was 
not  introduced  at  the  triaP  or  a  continuance  asked  to  procure  it."  Surprise  is  not 
ground  unless  a  different  verdict  is  probable.^^ 

(§2)  H.  Newly  discovered  evidence}^ — Newly  discovered  evidence  which  is 
material  and  important  and  could  not  have  been  produced  at  the  trial  is  ground  for 
a  Tidv  trial^'  if  it  will  probably  change  the  result."  Such  evidence  is  not  limited 
to  matters  known  to  the  applicant  at  the  time  of  filing  the  motion  but  may  include 
any  that  have  been  developed  since  tliat  time.^"  The  evidence  must  have  been  dis- 
covered subsequent  to  the  prior  triaP"  and  its  non  production  at  the  trial  excused,^' 
and  it  must  be.  such  as  could  not  have  been  discovered  before  the  trial  by  the  ex- 


2.  Peterson    v.    Crosier    [Utah]    81    P.    860. 

3,  4.     Peterson  v.  Crosier  [Utah]   81  P.  860. 

5.  Robins  V.  Modern  Woodmen  [Iowa]  103 
N.  W.  375. 

6.  Peterson  v.   Crosier    [Utah]    81   P.    860. 

7.  That  an  attorney  did  not  introduce 
evidence  on  a  material  issue  because  he  be- 
lieved the  burden  of  proof  of  such  issue 
rested  on  the  opposite  party  does  not  entitle 
him  to  a  new  trial  on  tlie  ground  of  surprise. 
LeTourneux  v.  Gilliss    [Cal,  App.]    82  P.   627. 

8.  One  cannot  claim  a  right  to  a  new  trial 
on  the  ground  of  surprise  because  of  the 
introduction  of  evidence  he  knew  would  be 
introduced  and  had  asked  a  continuance  in 
order  to  procure  rebutting  evidence.  Gulf, 
etc.,  R.  Co.  V.  Hays  [Tex.  Civ.  App.]  13  Tex. 
Ct.  Rep.  762,  89  S.  W.  29.  Where  one  is 
warned  to  produce  certain  evidence  he  can- 
not assert  surprise.  Lederer  v.  Hannes,  96 
N.   T.   S.    1072. 

0.     O'Neil  V.  Printz  [Mo.  App.]  91  S.  W.  174. 

10.  Surprise  arising  from  absence  of  ■wit- 
nesses or  unexpected  testimony  is  not 
ground  where  no  claim  of  surprise  was  made 
at  the  trial,  no  continuance  asked  to  procure 
attendance  of  absent  witnesses  and  evidence 
to  meet  the  emergency.  Woods  v.  Globe 
Navigation  Co.  [Wash.]  82  P.  401;  Renshaw 
V.  Dignan  [Iowa]  105  N.  W.  209.  Where  no 
subpoena  was  served  on  a  material  witness 
and  though  it  was  discovered  before  the 
trial  that  he  could  not  be  found,  such  fact 
was  not  called  to  the  attention  of  the  court 
nor  motion  for  continuance  made  until  the 
court  had  disclosed  its  determination  of  the 
case,  a  party  is  not  entitled  to  a  new  trial 
on  the  ground  of  accident  and  surprise. 
Clemans  v.   Western    [Wash.]    81   P.    824. 

11.  Where  additional  evidence  would  not 
have  changed  the  verdict.  Campbell  v. 
Campbell  [Iowa]  105  N.  W.  583. 

12.  See  4   C.  L.   819. 

13.  Evidence  in  an  action  for  Injuries 
that  immediately  after  the  trial  the  plain- 
tiff's condition  indicated  that  she  was  sham- 
ming at  the  time  of  the  former  trial,  and 
where  the  verdict  largely  depended  on  ex- 
pert evidenec.  Wells,  Fargo  &  Co.  v.  Gunn, 
33  Colo.  217,  79  P.  1029;  Crenshaw  v.  Ashe- 
ville  &  B.  St.  R.  &  Transp.  Co.  [N.  C]  52  S. 
B.  731.  After  discovered  evidence  should  be 
taken  advantage  of  as  ground  for  new  trial.- 
Lancaster  v.  Lee  [S.  C]  51  S.  E.  139. 


14.  Evidence  held  to  be  of  such  character 
as  to  warrant  a  new  trial  in  a  personal 
injury  action.  O'Hara  v.  Brooklyn  Heights 
R.  Co.,  102  App.  Div.  398,  92  N.  T.  S.  777. 
Where  a  verdict  was  rendered  because  of  in- 
juries to  eyesight,  newly  discovered  evidence 
that  the  injury  did  not  materially  affect  the 
sight.  Popadinec  v.  Manhattan  R.  Co.,  109 
App.  Div.  850,  96  N.  T.  S.  913.  In  an  action 
for  injury  to  an  eye,  newly  discovered  evi- 
dence of  an  eye  expert  as  to  the  condition 
of  the  eye  held  not  merely  cumulative. 
St.  Louis  S.  W.  R.  Co.  v.  Smith  .[Tex.  Civ. 
App.]    13   Tex.    Ct.  Rep.   40,   86   S.   W.   943. 

15.  Bousman  v.  Stafford  [Kan.]    81  P.   184. 
10.     Refusal  of  new  trial  held  not  an  abuse 

of    discretion    where   the   applicant    knew    of 
the  existence  of  the  witness  and  discovered 
his    whereabouts   during   the   prior   trial    but 
made  no  request  for  a  continuance.     Dumon- 
tier   V.    Stetson    &  Post  Mill    Co.    [Wash.]    81 
P.    693.     Evidence    is    not    newly    discovered 
which  at   the   time  of  the  trial   is  known   to 
the  plaintiff  in  interest  who  had  taken  upon 
herself    the    prosecution    of    the    case    and 
which  any  inquiry  of  her  would  have  made 
known   to   the    nominal    plaintiff.     Emmet   v. 
Perry    [Me.]     60    A.    872.     In    an    action    for 
injuries    sustained    because    of    a. defective 
sidewalk,  testimony  of  a  sidewalk  inspector 
who  called  at  the  home  of  the  injured  party 
and  said  he  was  going  to  examine  the  prem- 
ises where  the  accident  occurred  but   it  did 
not  appear   that   such   party   saw   him   there 
or    knew    that    he    went    tbere,    and    it    did 
appear    that    counsel    knew    nothing    of    the 
incident,    is    newly    discovered.     Brennan    v. 
Seattle    [Wash.]    81  P.   1092.     Where  a  bene- 
ficial  association    had  paid   one    of  two   con- 
testing claimants  but  did  not  notify  its  coun- 
sel,   who    was    defending   an    action    brought 
by  the  other,   of  such   fact,   it  cannot   set  it 
up    as    newly    discovered    evidence    entitling 
it    to    a    new    trial    where    judgment    goes 
against     it.     Robins     v.     Modern     Woodmen 
[Iowa]  103  N.  W.  375.     Evidence  that  a  party 
has  knowledge  of  before  the  trial  and  which 
became  mate,rial  during  the  trial  but  on  the 
witnesses    being    reported    absent    from    the 
city  no  request  to  delay  the  trial  was  made 
is    not    newly    discovered.     Wright    v.    Agel- 
asto    [Va.]    51   S.   B.   191. 

17.     Hahn  v.  Dickinson    [S.   D.]   103  N.  W. 
642 


804 


NEW  TEIAL  AISTD  AEEEST  OF  JUDGMENT  «  2H.   6  Cur.  Law. 


ercise  of  ordinary  diligence.^^  Whether  reasonable  diligence  has  been  used  is  a 
question  for  the  court  upon  the  affidavits  presented.^"  Granting  a  new  trial  for 
newly  discovered  evidence  is  discretionary  with  the  trial  court/"  and  it  will  not  be 
granted  for  evidence  which  is  immateriaP^  or  is  merely  cumulative/^  contradictory^^ 
or  impeaching,-*  and  which  would  probably  not  produce  a  difEerent  result/^  but 


18.  In  re  Colbert's  Estate  [Mont.]  80  P. 
248;  Moore  v.  Rogers,  27  Ky.  L.  R.  827,  86  S. 
W.  977;  Slusher  v.  Hopkins  [Ky.J  89  S.  W. 
244;  Jessen  v.  Wilhite  [Neb.]  104  N.  "W.  1064; 
Hixson  V.  C&rqueville  Lithographing  Co.,  115 
111.  App.  427.  Diligence  not  shown.  I>evoy 
V.  St.  Louis  Transit  Co.  [Mo.]  91  S.  W.  140. 
Due  diligence  ncTt  exercised:  The'  fact 
that  counsel  was  excusable  in  not  knowing 
of  certain  evidence  at  the  prior  trial  is  no 
ground  where  the  fact  should  have  been 
known  to  his  client.  Haner  v.  Northern  Pac. 
R.  Co.  [Wash.]  81  P.  98.  Evidence  which 
common  prudence  would  require  a  party  to 
have  at  the  triaL  Collins  v.  Bacon,  38  Wash. 
80,  80  P.  268.  Where  any  sort  of  diligence 
would  have  produced  the  evidence  at  the 
trial.  Renshaw  v.  Dignan  [Iowa]  105  N. 
W.  209.  Where  a  case  had  been  pending 
for  a  long  time  and  the  witness  who  was 
to  give  newly  discovered  evidence  testified 
at  a  prior  trial,  a  new  trial  will  not  be 
granted  unless  it  appears  that  the  evidence 
claimed  to  be  newly  discovered  could  not 
have  been  brought  out  on  cross-examination. 
McClendon  v.  McKissack  [Ala.]  38  So.  1020. 
Newly  discovered  witnesses  were  fellow- 
servants  of  the  movant.  Arkadelphia  Lum- 
ber Co.  V.  Posey  [Ark.]  85  S.  W.  1127.  Where 
a  letter  book  containing  a  copy  of  a  letter 
was  offered  to  be  produced  by  one  party. 
Texas  Cotton  Products  Co.  v.  McMillan  [Tex. 
Civ.  App.]  87  S.  W.  846.  A  party  who  pro- 
ceeds to  trial  with  knowledge  that  a  wit- 
ness who  promised  to  be  present  was  absent, 
and  asked  no  postponement  or  made  no  ef- 
fort to  procure  his  attendance,  is  not  entitled 
to  a  new  trial  because  of  such  witness'  ab- 
sence. Dowell  v.  Dergfleld  [Tex.  Civ.  App.] 
13  Tex.  Ct.  Rep.  377,  87  S.  W.  1051.  A  party 
who  goes  to  trial  without  making  any  effort 
to  procure  evidence  of  available  witnesses 
is  not  entitled  to  a  new  trial  on  the  ground 
of  newly  discovered  evidence  to  be  given 
by  such  witnesses.  Id.  Where  a  party  had 
talked  with  a  person  relative  to  the  case 
and  it  might  have  been  inferred  from  his 
conversation  that  he  was  concealing  some- 
thing, he  should  have  called  him  as  a  wit- 
ness. St.  Louis  &  S.  F.  R.  Co.  v.  Ross  [Tex. 
Civ.  App.]  14  Tex.  Ct.  Rep.  89,  89  S.  W.  1105. 
Where  the  same  diligence  exercised  p,ft- 
er  trial  would  if  exercised  before  have  pro- 
cured a  witness.  Grand  Rapids  Eleo.  Co.  v. 
Walsh  Mfg.  Co.  [Mich.]  12  Det.  Leg.  N.  639, 
105  N.  W.  1.  Where  it  appeared  that  the 
movant  had  an  agent  charged  with  the  duty 
of  ascertaining  facts,  names  of  witnesses, 
etc.,  it  must  appear  i)y  the  affidavit  of  the 
agent  that  he  had  no  knowledge  of  the 
alleged  newly  discovered  evidence  before 
the  trial.  Missouri,  etc.,  R.  Co.  v.  Sloan 
[Tex.  Civ.  App.]  91  S.  W.  243. 

J9.  In  re  Colbert's  Estate  [Mont.]  80  P. 
248. 

20.  Richards  v.  Meissner,  24  App.  T>.  C- 
305;  Brennan  v.  Seattle  [Wash.]  81  P.  1092; 
In  re  Colbert's  Estate  [Mont.]  80  P.  248;  Hot 


Springs    R.    Co.    v.    McMillan    [Ark.]    88    S. 
W.  846. 

21.  Buchhoitz  V.  Incorporated  Town  of 
Radcliffe    [Iowa]    105    N.    W.    336. 

22.  Wood  V.  Moulton,  146  Cal.  317,  80  P. 
92;  Andrew  v.  Carithers  [Ga.]  52  S.  E.  653; 
Stewart  v.  Doak  [W.  Va.]  52  S.  E.  95;  In 
re  Walker's  Estate  [Cal.}  82  P.  770;  Buch- 
hoitz V.  Incorporated  Town  of  Radcliffe 
[Iowa]  105  N.  W.  336;  Renshaw  V.  Dignan 
[Iowa]  105  N.  W.  209;  Arenschield  v.  Chicago, 
etc.,  R.  Co.  [Iowa]  105  N.  W.  200;  St.  Louis 
&  S.  F.  R.  Co.  V.  Ross  [Tex.  Civ.  App.]  14 
Tex.  Ct.  Rep.  89,  89  S.  TV.  1105;  Slusher  v. 
Hopkins  [Ky.]  89  S.  W.  244;  Long  v.  Mc- 
Daniel  [Ark.]  88  S.  W.  964;  City  of  Dayton 
V.  Hirth,  27  Ky.  L.  R.  1209,  87  S.  W.  1136; 
Dowell  V.  Dergfleld  [Tex.  Civ.  App.]  13  Tex. 
Ct.  Rep.  377,  87  S.  W.  1051;  A.rkadelphia 
Lumber  Co.  v.  Posey  [Ark.]  85  S.  W.  1127; 
Patterson  v.  San  Francisco  &  S.  M.  Electric 
R.  Co.,  147  Cal.  178,  81  P.  531;  Hemmer  v. 
Burger,  127  Iowa,  614,  103  N.  W.  957;  Hahn 
V.  Dickinson  [S.  D.]  103  N.  W.  642;  Indian- 
apolis &  M.  Rapid  'Transit  Co.  v.  Edwards 
[Ind.  App.]  74  N.  E.  533;  Ray  v.  Baker  [Ind.] 
74  N.  E.  619.  Evidence  which  bears  wholly 
on  a  point  fully  investigated  at  the  prior 
trial,  is  cumulative  or  corroborative.  Illi- 
nois Cent.  R.  Co.  v.  Colly,  27  Ky.  L.  R.  730, 
86  S.  W.  538.  Especially  when  it  does  not 
clearly  appear  to  be  newly  discovered  (Cum- 
mings  V.  Baker  [Mich.]  12  Det.  Leg.  N.  547, 
104  N.  W.  979),  or  ia  on  a  part  of  the  case 
"which  was  abundantly  proven  and  as  to 
which  there  was  no  fact  in  controversy 
(Shannon    v.    Tacoma    [Was*.]     83    P.    186). 

Not  ciiinulafive:  Testimony  as  to  the  con- 
dition of  a  sidewalk  a  few  days  after  an 
accident  is  not  cumulative  of  testimony  as 
to  its  condition  at  the  time  of  the  accident. 
Brennan  v.  Seattle  [Wash.]  81  P.  1092.  Tes- 
timony of  a  surgeon  that  in  the  progress  of 
an  operation  involving  the  opening  of  the 
abdomen  he  found  an  intestine  ruptured  is 
not  merely  cumulative  to  that  of  a  physi- 
cian that  upon  external  examination  he 
concluded  that  a  rupture  probably  existed. 
Bousman   v.    Stafford    [Kan,]    81    P.    184. 

23.  Wood  V.  Moulton,  146  Cal.  317,  80  P. 
92.  On  matter  remotely  important.  Hixson 
V.  Carqueville  Lithographing  Co.,  115  111. 
App.  427. 

24.  Rogers  v.  Daniels,  116  111.  App.  515; 
Gulf,  etc.,  R.  Co.  V.  Hays  [Tex.  Civ.  App.] 
13  Tex.  Ct.  Rep.  762,  89  S.  W.  29;  Norfolk  & 
W.  R.  Co.  V.  Spencer's  Adm'x  [Va.]  52  S.  E. 
310. 

25.  Wilson  V.  Alexander  [Tenn.]  88  S.  W. 
935;  Buchhoitz  v.  Incorporated  Town  of 
Radcliffe  [Iowa]  105  N.  W.  336;  Stewart  v. 
Doak  [W.  Va.]  52  S.  E.  95;  Richards  v. 
Meissner,  24  App.  D.  C.  305;  In  re  Colbert's 
Estate  [Mont.]  80  P.  248.  Not  where  such 
evidence  was  overwhelmingly  contradicted. 
Devoy  v.  St.  Louis  Transit  Co.  [Mo.]  91  S. 
W.  140.  Not  evidence  partly  discredited 
by  witnesses  and  the  known  facts  and  cir- 
cumstances   of    the    case    and    at    best    was 
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this  rule  is  not  to  be  applied  if  such  application  would  defeat  substantial  justice.^' 
(§  2)  I.  As  a  matter  of  right  in  ejectment.-'^ — The  Minnesota  statute  applies 
only  where  the  right  to  possession  as  well  as  ownership  is  involved^^  and  does  not 
apply  to  all  actions  in  which  title  to  realty  is  questioned.^"  The  substance  and  not 
the  form  determines  whether  a  party  is  entitled  to  a  second  trial.^"  The  Indiana 
statute  does  not  apply  where  title  is  questioned  only  as  incidental  to  the  main  relief 
sought.*^ 

§  3.  Proceedings  to  procure  new  Iriai.^^ — The  entry  of  a  motion  for  new 
trial  suspends  the  judgment^'  and  constitutes  an  abandonment  of  an  appeal  previ- 
ously granted.'*  Motion  for  a  new  trial  is  waived  by  filing  a  motion  in  arrest^'' 
except  where  the  grounds  of  the  former  are  unknown  at  the  time  the  motion  in  ar- 
rest is  made.'"  A  judgment  prematurely  entered  does  not  deprive  a  party  of  his 
right  to  file  a  motion  for  a  new  trial.'' 

A  motion  will  not  be  read  from  an  amended  pleading  filed  after  reversal  and 
remand  of  the  cause.'*  A  motion  based  on  statutory  grounds  must  assert  a  ground 
within  the  statute.''"  If  an  assignment  of  a  statutory  ground  contains  irrelevant 
matter,  the  latter  may  be  regarded  as  surplusage."  In  the  absence  of  an  order  re- 
quiring them  to  do  so,  specific  grounds  for  the  motion  need  not  be  stated  by  the 
movant.*^  All  grounds  not  specified  are  deemed  waived.*^  The  grounds  must  be 
well  assigned  as  a  whole*'  and  must  be  stated  in  such  terms  as  wiH  clearly  indicate 


merely  cumulative,  and  not  likely  to  change 
the  result.  Shepard  v.  New  York,  etc.,  B. 
Co.  in.  L]  61  A.  42.  Not  for  newly  dis- 
covered evidence  which  is  flatly  contradicted 
where  the  witness  was  present  and  testified 
at  the  trial.  Barher  v.  Maden,  126  Iowa, 
402,  102  N.  "W.  120.  That  a  witness  used  an 
erroneous  memorandum  In  testifying  is  not 
ground  for  new  trial  because  the  testimony 
he  grave  on  cross-examination  varied  from 
such  memorandum.  Warman-Black-Cham- 
herlain  Co.  v.  Indianapolis  Mortar  &  Fuel 
Co.    [Ind.  App.]    75  N.  EL   672. 

26.  Brennan  v.  Seattle  [Wash.]  81  P.  1092. 
Cumulative,  contradictory  or  impeaching 
evidence  which  may  have  the  effect  of  chang- 
ing the  result  Is  ground  where  the  evidence 
in  support  of  the  verdict  is  contradictory 
and  not  decisive.  Hanson  v.  Bailey  [Minn.] 
104  N  "W.  969;  Schnitzler  v.  Oriental  Metal 
Bed  Co.,  93  N.  Y.  S.  1119. 

27.  See  4  C.  L.  821.  See,  also,  Quieting 
Title    4  C.  L.  1167;  Ejectment,   SCI*   1056. 

28.  Gen.  St.  1894,  5  5845  does  not  apply 
to  an  action  to  have  a  deed  declared  a  mort- 
gage where  possession  is  not  sought  by 
either  party.  Phillips  v.  Mo  [Minn.]  104 
N.   W.  681. 

29.  Phillips  V.  Mo  [Minn.]  104  N.  W.  681. 
Gen.  St.  1894,  5  5845  does  not  give  a  new 
trial  as  of  right  in  an  action  to  determine 
adverse  claims.  Heins  v.  Renville  County 
Com'rs    [Minn.]    104    N.    W.    903. 

30.  To  determine  the  right  to  a  second 
trial  under  Gen.  St.  1894,  §  5845,  the  court 
will  look  to  the  substance  of  the  cause  and 
not  merely  to  the  form  or  manner  In  which 
it  is  presented.  Phillips  v.  Mo.  [Minn.]  104 
N.    W.    681. 

31.  Though  a  complaint  asks  that  title 
be  quieted,  yet  where  the  main  purpose  of 
the  suit  was  to  obta,in  injunctive  relief. 
Burns'  Ann.  St.  1901,  §  1076,  providing  for 
a  new  trial  as  of  right  in  ejectment,  does 
not  apply.  Indiana  Rolling  Mill  Co.  v.  Gas 
Supply   Min.    Co.    [Ind.    App.]    76    N.    E.    640. 


32.     See  4  C.  L.  822. 

83,  34.  Leonard's  Adm'r  v.  Cowling,  27 
Ky.  L.  B.  1059,   87  S.  W.   812. 

3."!.  George  v.  Robinson  [Ind.  App.]  76  N. 
E.  607. 

36.  New  Hampshire  Fire  Ins.  Co.  v.  Wall 
[Ind.  App.]  75  N.  E.  668. 

ST.     Jennings  v.   Prazier   [Or.]    80  P.   1011. 

38.  Though  it  contain  a  prayer  for  new 
trial.  Asher  v.  Uhl,  27  Ky.  U  R.  93S,  87 
S.  W.   307. 

39.  Under  the  rule  that  a  new  trial  may 
be  granted  because  the  verdict  or  decision  ia 
not  sustained  or  is  contrary  to  law,  an  as- 
signment that  the  decision  of  the  court  13 
contrary  to  the  evidence  presents  no  ques- 
tion. State  V.  Richeson  [Ind.  App.]  75  N. 
B.  846.  Where  a  new^  trial  is  authorized 
on  the  grovind  that  the  decision  Is  not  suf- 
ficiently sustained,  specifications  in  a  motion 
that  "special  findings"  specified  were  not 
sustained,  ivere  without  the  issues  and  con- 
trary to  the  law,  are  insufiicient,  since  "de- 
cision" means  "special  finding"  when  one 
has  been  required.  Major  v.  Miller  [Ind.] 
75  N.  E.  159.  Where  it  Is  claimed  that 
damages  awarded  In  an  action  to  recover 
unliquidated  damages  are  excessive  or  in- 
adequate and  were  given  under  the  influence 
of  passion  or  prejudice,  the  motion  must  be 
made  in  the  trial  court  under  Gen.  St.  1894, 
§  5398,  subd.  4.  English  v.  Minneapolis  & 
St.    P.    S.   R.   Co.    [Minn.]    104   N.   W.    886. 

40.  "In  this  that  the  amount  of  the  re- 
covery is  too  small"  following  the  statutory 
ground  that  "the  decision  is  contrary  to 
law."  State  v.  Richeson  [Ind.  App.]  75  N. 
E.   846. 

41.  Armeny  v.  Madson  &  Buck  Co.,  Ill 
III.   App.    621. 

42.  Richardson  v.  Benes,  115  111.  App. 
532.  By  omitting  to  mention  a  particular 
ground  in  the  motion  it  is  waived.  Brillow 
V.  Oziemkowski,   112  111.  App.    165. 

43.  Grounds  are  not  well  assigned  where 
the    exclusion   of    evidence   as   to   a   number 
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the  error  complained  of.*^  If  specifications  are  arranged  under  a  general  heading 
and  it  is  readily  apparent  what  errors  are  intended  to  be  assigned,  it  is  sufficient.*^ 
Newly  discovered  evidence  asserted  as  a  ground  must  be  set  out  in  the  motion.*'  An 
amendment  supplying  additional  grounds*'  or  specifications  of  error  may  be  allow- 
ed.*^ Whether  a  second  motion  should  be  allowed  to  be  filed  rests  in  the  discre- 
tion of  the  court.*'  If  so  required  by  rule  of  court,  the  motion  must  be  verified.^" 
A  motion  for  a  venire  de  novo  applicable  only  to  the  general  verdict  raises  no 
question  concerning  the  finding  of  the  jury  in  answer  to  a  special  interrogatory.^^ 

A  motion  is  indivisible  and  when  made  by  more  than  one  party  must  be  al- 
lowed or  overruled  as  to  all  f'^  but  this  rule  should  not  be  invoked  to  defeat  a  meri- 
torious petition.^'  A  court  is  not  required  to  grant  a  new  trial  as  to  part  of  a 
case.^* 


of  facts  is  set  up  and  ttie  witnesses  by  whom 
It  is  sought  to  prove  such  facts  are  com- 
petent to  testify  to  part  of  them  but  there 
is  no  segregation  of  the  competent  from  the 
incompetent.  Indianapolis  &  M.  Rapid 
Transit    Co.    v.    Hall     [Ind.]     76    N.     E.     242. 

44.  In  the  motion  the  grounds  must  be 
stated  in  such  terms  as  will  clearly  indicate 
to  the  court  the  identity  of  the  particular 
subject  and  ruling  complained  of.  Contin- 
ental Casualty  Co.   v.  Lloyd  [Ind.]  73  N.  E.  824. 

Held  sufBclent;  Specification  held  to  suffi- 
ciently point  out  wherein  the  evidence  was 
irsufflcient  to  support  the  verdict  as  required 
by  Code  Civ.  Proc.  §  1173.  Gillies  v.  Clarke 
Fork  Coal  Min.  Co.  [Mont.]  80  P.  370.  Spec- 
ifications that  the  verdict  is  excessive  is 
not  sustained  by  the  evidence  and  is  con- 
trary to  law  and  that  the  court  erred  in 
refusing  to  direct  a  verdict.  Missouri,  etc., 
R.  Co.  V.  Smith  [Ind.  T.]  89  S.  W.  668. 
Under  a  rule  that  specifications  of  error  shall 
refer  to  the  ruling  complained  of  so  as  to 
clearly  identliy  the  objection,  a  specification 
that  the  court  erred  in  admitting  testimony 
set  out  in  first,  second,  etc.,  bills  of  ex- 
ception. City  of  Austin  v.  Forbis  [Tex.] 
13  Tex.  Ct.  Rep.  818,  89  S.  W.  405.  An 
assignment  "there  has  been  no  evidence  in- 
troduced at  the  trial  tending  to  show  that 
the  plaintiff  has  sustained  any  loss  by  rea- 
son of  the  act  of  the  defendant."  Clark  v. 
Rauer   [Cal.  App.]    83  P.   291. 

Held  Insnfllcient !  A  ground  of  motion  as- 
signing error  in  refusing  to  permit  a  wit- 
ness to  answer  a  certain  question  should 
show  not  only  what  answer  was  expected 
but  that  the  judge  was  informed  as  to  it. 
Sanders  v.  Central  of  Georgia  R.  Co.  [Ga.] 
51  S.  E.  728.  A  motion  based  on  the  theory 
that  the  verdict  is  contrary  to  the  law  must 
point  out  wherein  the  law  was  disregard- 
ed. Ard  v.  Crittenden  [Ala.]  39  So.  675.  A 
specification  that  the  verdict  is  contrary  to 
the  law  and  evidence  is  too  general.  Dodd 
V.  Presley  [Tex.  Civ.  App.]  86  S.  W.  73. 
Specifications  that  the  court  erred  in  the  ad- 
mission of  evidence,  and  in  instructions  given 
and  refused,  are  too  general.  Missouri,  etc., 
R.  Co.  V.  Smith  [Ind.  T.]  89  S.  W.  668.  Un- 
der a  rule  that  all  grounds  be  stated  and 
set  out  separately  in  the  motion  assignments 
of  "error  in  the  admission  and  exclusion  of 
evidence"  and  "in  refusing  special  instruc- 
tions asked"  are  insuflicient  for  failure  to  set 
out  the  evidence  and  instructions.  Memphis 
St.  R.  Co.  V.  Johnson,  114  Tenn.  632,  88  S. 
"W.  169-     An  assignment  that  the  decision  Is 


contrary  to  law  does  not  raise  the  question 
of  the  amount  of  recovery.  State  v.  Riche- 
son    [Ind.    App.]    75    N.   E.    846. 

45.  Where  in  a  statement  on  motion  for 
a  new  trial  all  the  errors  were  under  the 
heading  "Specification  of  errors  appearing 
at  said  trial,"  assignments  questioning  the 
suflficiency  of  evidence  "were  not  fatally  de- 
fective because  designated  errors  of  la"w 
when  in  fact  they  were  attempts  to  point 
out  particulars  wherein  the  evidence  was 
insufficient.  Gillies  v.  Clarice  Fork  Coal  Min. 
Co.    [Mont.]    80   P.   370. 

46.  Johnson  V.    Thrower    [Ga.]  51  S.  B.  636. 

47.  The  trial  court  may  permit  an  amend- 
ment to  the  motion  after  decision  thereon 
by  inserting  an  additional  ground  Tvhere  such 
relief  will  not  prejudice  the  opposite  party. 
Jung  V.  Theo.  Hamm  Brewing  Co.  [Minn.] 
104  N.   "W.    233. 

48.  An  assignment  containing  no  spec- 
ification of  error  or  particulars  wherein  the 
evidence  was  insufficient  to  support  the  ver- 
dict may  be  amended  by  inserting  them. 
Clark   v.    Rauer    [Cal.    App.]    83   P.    291. 

49.  Baltimore  &  O.  R.  Co.  v.  Ray  [Ind. 
App.]   73  N.  E.   942. 

50.  A  motion  for  new  trial  on  newly  dis- 
covered evidence  is  a  motion  grounded  on 
facts  not  apparent  from  the  record  and  under 
rule  16  of  this  court  should  be  verified  by 
affidavit  in  order  to  entitle  it  to  be  consid- 
ered. Emmet  v.  Perry  [Me.]  60  A.  872.  A 
motion  on  the  ground  of  newly  discovered 
evidence  and  the  affidavit  in  support  thereof 
must  be  verified.  St.  Lotfis  S.  W.  R.  Co.  v. 
Smith  [Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  40, 
86  S.  W.  943.  "When  not  founded  on  evidence 
must  be  verified  by  affidavit  is  a  valid  rule. 
Dietrich  v.  Lancaster,  212  Pa.  566,  61  A.  1112. 

51.  Spaulding  v.  Mott   [Ind.]   76  N.  E.   620. 
5S.     Godfrey  v.  Smith  [Neb.]  103  N.  "W.  450. 

Where  excessiveness  of  judgment  was  at- 
tempted to  be  presented  by  motion,  on  the 
fifth  statutory  ground  and  a  new  trial  was 
sought  only  as  to  the  cross  complaint  and 
not  as  to  the  Tvhole  case  the  motion  was 
properly  denied.  Oglebay  v.  Todd  [Ind.] 
76  N.  E.    238. 

53.  The  rule  that  a  motion  for  a  new  trial 
is  indivisible  cannot  be  invoked  to  defeat  a 
review  of  a  meritorious  petition  in  error  filed 
by  a  minor  defendant  in  error  "whose  guard- 
ian ad  litem  had  inadvertently  joined  him 
with  a  mere  nominal  defendant  who  had  no 
substantial  rights  involved.  Godfrey  v.  Smith 
[Neb.]  103  N.  W.  450. 
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The  motion  must  be  filed  i\nthin  the  time  prescribed  by  law"'  usually  within  a 
certain  number  of  days'"  or  during  the  term  at  which  the  verdict  was  rendered"  un- 
less a  delayed  filing  is  excused."*  Where  no  motion  was  filed  within  the  time  pre- 
scribed, the  court  may  not  at  a  subsequent  term  direct  it  to  be  filed  nunc  pro  tunc,'" 
and  an  order  extending  the  time  to  file  the  motion  cannot  be  entered  nunc  pro 
tunc  where  no  such  order  was  previously  made.""  It  must  be  filed  in  the  proper 
venue"'-  and  before  the  court  entitled  to  entertain  it."^  The  motion  must  be  prose- 
cuted with  due  diligence."^  A  motion  may  be  heard  at  a  subsequent  term"*  if  fil- 
ed and  recognized  during  the  term  at  which  the  verdict  was  rendered  f^  but  a  stipula- 
tion that  the  Judge  may  sign  the  judgment  after  adjournment  of  the  term  does  not 
authorize  him  to  hear  and  determine  a  motion  for  a  new  trial.""  A  motion  for  a 
venire  de  novo  must  be  made  before  final  judgment."'' 


54.  Where  issues  raised  by  a  cross  com- 
plaint were  so  identified  with  those  raised  by 
the  complaint  that  a  retrial  of  one  would  not 
avail  a  movant  if  the  others  were  found 
against  him,  a  motion  for  a  new  trial  of  those 
made  by  the  cross  complaint  was  properly 
denied.  New  Hampshire  Fire  Ins.  Co.  v. 
Wall  [Ind.  App.]  75  N.  E.  668.  Where  the 
evidence  is  insufScient  as  to  one  party  but 
sulHcient  as  to  another,  the  motion  is  proper- 
ly overruled.  Capital  Lumber  Co.  v.  Barth 
[Mont]    81   P.    994. 

55.  Klein  v.  Southern  Pac.  Co.,  140  F.  213. 

56.  A  district  court  has  no  authority  to 
grant  a  new  trial  upon  an  application  made 
more  than  30  days  after  judgment  unless 
the  application  is  based  on  newly  discovered 
evidence.  Flaherty  v.  Pack  [N.  J.  Law]  62 
A.  269.  Rev.  St.  1899,  §  3748,  amended  by 
Laws  1901,  p.  69,  c.  66,  §  1,  fixing-  the  time 
within  which  motion  for  a  new  trial  may  be 
filed,  is  mandatory.  Todd  v.  Peterson,  13 
Wyo.  513,  81  P.  878.  A  motion  filed  four 
days  after  entry  of  judgment  is  timely  under 
2  Ball.  Ann.  Codes  &  St.  §  5075,  requiring  it 
to  be  filed  within  two  days,  where  the  last 
two  days  are  holidays.  §  4790  provides  that 
time  shall  be  computed  by  excluding  the 
first  and  including  the  last  day  unless  it  is 
a  holiday  in  which  case  it  also  is  excluded. 
Kubillus  V.  Ewert  [Wash.]  82  P.  147.  A 
verdict  contrary  to  law  may  be  set  aside 
on  motion  made  at  the  close  of  the  trial  or 
within  five  days  from  judgment  rendered. 
Express  provision  of  Laws  1902,  p.  1563,  c. 
680,  §  254.  O'Reilly  v.  Erlanger,  108  App. 
Div.  318,  95  N.  T.  S.  760.  Rev.  St.  1899,  §  803, 
providing  that  motions  for  new  trial  and  in 
arrest  of  judgment  shall  be  made  within 
four  days  after  trial  does  not  apply  to  a 
judgment  of  the  supreme  court  directing  the 
setting  aside  of  an  order  granting  a  new 
trial  and  the  entry  of  judgment  on  the  ver- 
dict. Such  action  is  not  a  trial.  Scullin  v. 
Wabash    R.    Co.    [Mo.]    90    S.    W.    1026. 

57.  Under  Burns'  Ann.  St.  1901.  §  570,  pro- 
viding that  the  application  for  a  new  trial 
may  be  made  at  any  time  during  the  term  at 
which  the  verdict  is  rendered,  and  §  1443,  pro- 
viding that  business  undisposed  of  at  the 
end  of  the  term  may  be  proceeded  with  at 
an  adjourned  term,  such  adjourned  term  is 
part  of  the  regular  term  and  a  supplemental 
petition  then  filed  is  in  time.  Baltimore  & 
O.  R.  Co.  V.  Ray  [Ind.  App.]  73  N.  E.  942. 
'      58.     Rev.    St.    1899,     §    3748,    amended    by 


Laws  1901,  p.  69,  c.  66,  §  1,  excusing  the  fail- 
ure to  file  motion  within  the  statutory  pe- 
riod, if  such  failure  was  unavoidable,  does 
not  excuse  a  failure  which  is  the  result  of 
inadvertence  of  a  party's  attorney.  Todd 
V.  Peterson,  13  Wyo.  513,  81  P.  878. 

5».  Todd  V.  Peterson,  13  Wyo.  513,  81 
P.    878. 

60.  That  the  judge  expressed  a  willing- 
ness to  make  such  order  does  not  warrant 
its  entry  nunc  pro  tunc.  Klein  v.  Southern 
Pac.  Co..  140  P.  213. 

61.  Where  pursuant  to  stipulation  a  case- 
pending  in  one  county  was  decided  at  cham- 
bers in  another  and  the  judgment  was  to 
be  sent  to  the  county  in  which  it  was 
pending  for  entry,  a  motion  filed  in  the 
county  where  the  court  made  the  decision 
was  ineffectual.  Todd  v.  Peterson,  13  Wyo. 
513,  81  P.  878. 

62.  A  motion  on  the  ground  that  the  evi- 
dence is  insufficient  to  support  the  verdict 
must  be  made  before  the  judge  who  tried 
the  cause  at  the  same  term.  Knowles  v. 
Savage,  Son  &  Co.  [N.  C]  52  g.  E.  930.  A 
motion  on  the  ground  of  mistake,  surprise, 
inadvertence,  excusable  neglect  and  irregu- 
larities in  the  judgment  can  be  granted 
only  by  the  justice  who  rendered  the  judg- 
ment. McWhirter  v.  Bowen.  103  App.  Div. 
447,  92  N.  T.  S.  1039.  Where  a  case  is  heard 
and  determined  and  no  question  of  law 
saved,  a  motion  for  new  trial,  after  the  death 
of  the  Judge  before  reporting  the  case  to 
the  supreme  court  as  he  had  intended,  made 
before  another  judge,  is  properly  denied. 
Newburyport  Inst,  for  Sav.  v.  Coffin  [Mass.] 
75  N.  B.   81. 

63.  The  usual  practice  in  moving  the 
denial  or  dismissal  of  a  motion  for  a  new 
trial  on  the  ground  of  laches  in  prosecuting 
it  is  to  make  the  motion  when  the  applica- 
tion for  ne-w-  trial  comes  up  for  disposi- 
tion, but  the  party  need  not  wait  until  such 
time  but  may  make  his  motion  at  any  time. 
Ryer  v.  Rio  Land  &  Improvement  Co.,  147 
Cal.   462,  82  P.   62. 

64.  The  Federal  circuit  court  may  dis- 
pose of  a  motion  for  a  new  trial  filed  at  a 
prior  term  provided  such  motion  was  filed 
in  time  and  entertained  by  the  court. 
Klein    v.    Southern    Pac.    Co.,    140    F.    213. 

65.  The  mere  filing  of  a  motion  in  due 
time  at  the  term  at  which  the  judgment  is 
rendered  does  not  of  its  own  force  and 
without    any    order    or    recognition    by    the 
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The  motion  is  not  continued  by  a  general  order  continuing  "all  c'ases,  actions, 
motions  and  proceedings/'^^  A  postponement  is  properly  denied  if  the  motion  is 
required  to  be  heard  during  the  term."" 

The  adverse  party  is  entitled  to  notice  of  the  time  and  place  of  the  hearing 
of  the  motion  and  to  be  present  and  present  his  side  of  the  case.^*  If  so  required 
by  law  a  copy  of  the  rule  nisi  must  be  served  upon  him.'^  Where  a  rule  nisi  was 
granted  on  a  motion  and  ordered  served  and  the  motion  set  to  be  heard  at  an  ad- 
journed term  of  the  court  at  which  it  was  made  to  be  held  more  than  80  days  after 
the  date  of  the  rule  the  court  did  not  abuse  its  discretion  in  dismissing  the  motion 
ftfr  want  of  service^  there  being  no  excuse  for  failure  of  service  nor  evidence  of  waiv- 
er" in  ample  time  to  allow  opportunity  to  prepare  for  the  hearing.''^ 

The  hearing  on  the  motion  at  a  subsequent  term  is  an  independent  a/Ction.''* 
The  motion  may  be  granted  at  any  time  before  judgment  entered.'"' 
'Evidence  in  support  of  motionP — ^The  statutory  right  of  a  hearing  upon  a  mo- 
tion for  a  new  trial  is  conditional  upon  furnishing  the  law  court  with  a  report  of  the 
evidence."    This  condition  cannot  be  waived  or  dispensed  with.'*    The  transcript 
should  contain  only  the  evidence  on  the  point  as  to  which  error  is  asserted.'*    If 


court  carry  It  over  to  tb«  succeeding  term 
BO  as  to  give  tie  court  jurisdiction,  with- 
out tlie  consent  of  tlie  opposing  party  to 
then  hear  and  dispose  of  it.  Klein  v.  South- 
ern Pac  Co.,  149  F.  213. 

ee.  Knowles  Y.  Savage,  Son  &  Co.  [N.  C] 
62  S.  E.  930. 

«J.    McCaslin  -v.  State  [Ind.  App.]  75  N.  E. 

«&  A  general  order  contmumg_  all 
"cases,  actions,  motions  and  proceedings" 
until  the  next  term  does  not  keep  alive 
against  the  objection  of  the  opposite  party 
a  motion  for  a  new  trial  Southern  R.  Co. 
V.  Jones  tAla.]  39  So.  118. 

69.  Where  a  court  is  required  to  dispose 
of  the  motio.n  during  the  term  at  which  It 
is  filed  and  a  motion  to  postpone  the  hear- 
ing to  a  date  beyond  the  term  properly 
overruled  though  a  deposition  could  not  be 
produced  during  the  term.  St.  Louis  S.  W. 
B.  Co.  T.  Smith  [Tex.  Civ.  App.3  13  Tex.  Ct. 
Rep.    40,   86   S.    W.   943. 

70.  Sufficiency  of  proof  of  service  of  no- 
tice discussed.  Peter  v,  Kaley  Ildaho]  83 
P.  526.  Under  Rev.  St.  1887,  §§  4441,  4442. 
where  a  motion  is  made  on  affidavits,  the 
adverse  party  is  entitled  to  10  days  after 
service  on  him  of  the  affidavits  to  file  and 
serve  counter  alHdavits  and  within  such 
period  the  court  cannot  hear  the  motion  on 
the  affidavits  of  the  movant.  Id.  Civ.  Code 
1895,  §  4324,  providing  that  10  days  notice 
of  the  time  and  place  of  the  hearing  of  a 
motion  for  a  new  trial  he  given  to  parties 
in  interest,  applies  only  in  a  case  where  the 
trial  judge  upon  the  application  of  one  of 
them.  In  vacation  fixes  a  time  and  place  for 
hearing  during  vacation.  Gould  v.  Johns- 
ton &  Co.   [Ga.]   51  S.  B.  608. 

71.  Civ.  Code  1895,  §  5475  expressly  pro- 
vides that  in  all  applications  for  a  new  trial 
the  opposite  party  shall  be  served  with  a 
copy  of  the  rule  nisi  unless  such  copy  Is 
waived.  McMulIen  v.  Citizens'  Bank  [Va.] 
51  S.  E.  342-  Such  service  is  essential  though 
the  application  is  to  be  heard  during  the 
term   at  which  the  trial  is   had.     Id. 


73.  McMullexi  v.  Citizens'  Bank  tGa.3  51 
&  E.    342. 

73.  No  time  Is  prescribed  i^ithin  Tvhich 
the  respondent  shall  be  served  -with  a  copy 
of  a  rule  nisi  made  in  term  under  the  pro- 
vlslffins  of  Civ.  Code  1895,  §  5484,  and  where 
service  lias  been  made  In  ample  time  to 
allow^  him  to  prepare  for  the  hearing,  it  is 
not  ground  for  dismissal  that  it  was  not 
served  within  10  days  after  it  w^as  granted. 
Gould  V.  Johnston  &  Co.   IGa.1   51  S.  B.  608. 

74.  Under  Burns'  Ann.  St.  1901,  |  572, 
providing  that  applications  for  a  new  trial 
where  the  causes  are  discovered  after  the 
term  may  be  made  not  later  than  the  second 
term  after  the  discovery,  are  independent 
actions  and  trial  must  be  had  as  in  any 
other  Independent  proceeding.  Slusser  v. 
Palin  rind.  App.3  74  N.  B.  17. 

75.  Until  judgment  the  verdict  is  under 
control  of  the  court  and  a  new  trial  may  be 
granted  for  any  reason  which  appeals  to 
its  discretion,  therefore  where  the  court  dis- 
charges a  rule  for  a  new  trial  and  the  de- 
fendant fails  topay  costs  so  judgment  may 
be  entered  the  court  may  reinstate  the  rule 
and  make  it  absolute.  Cronrath  v.  Border, 
27  Pa,  Super.  Ct.  16. 

NOTE.  Neyr  trial  after  satisfaction  o* 
judgment)  The  trial  court  Is  not  deprived 
of  jurisdiction  to  grant  a  new  trial  within 
the  period  allowed  by  statute  by  the  fact 
that  the  judgment  has  been  affirmed  on  ap- 
peal and  execution  returned  satisfied.  Cham- 
bliss  V.  Hass  [Iowa]  68  U  R.  A.  126  and  note. 

76.  See  4  C.  L,.  822. 

77.  Morin   v.    Claflin    [Me.l    61    A.    782. 

78.  Morin  v.  Claflin  [Me.]  61  A.  782. 
"Where  by  reason  of  the  death  of  the  official 
court  stenographer  a  party  who  has  filed  a 
motion  for  a  new  trial  is  unable  to  procure 
a  report  of  the  evidence,  the  motion  must 
be   overruled.     Id. 

79.  A  petition  for  a  new  trial  in  a  will 
contest  on  the  ground  that  the  evidence 
shows  that  the  will  was  not  executed  ac- 
cording to  law  should  not  contain  a  tran- 
script  of   the   evidence   other   than    on   that. 
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duly  approved  and  allowed  it  is  prima  facie  a  complete  record.^"  A  rule  requiring 
all  papers  used  on  the  motion  to  be  filed  does  not  apply  to  a  transcript  of  the  stenog- 
rapher's notes  prepared  at  the  expense  of  the  movant.^^  The  movant  has  the  bur- 
den of  establishing  facts  warranting  a  new  trial.^^  Pacts  admitted  for  tlie  pur- 
poses of  an  exception  to  a  conclusion  of  law  may  be  controverted  on  motion  for  a 
new  trial.  ^^ 

Bill  of  exceptions.^* — The  rule  that  a  motion  for  a  new  trial  must  be  prosecuted 
with  due  diligence  extends  to  the  preparation  of  the  bill  of  exceptions'^  and  the 
burden  is  on  the  movant  to  show  excuse  for  unreasonable  delay.'"  Whether  due  dili- 
gence has  been  exercised  is  a  question  for  the  judge.'^  Dae  diligence  must  be  ob- 
served in  having  the  bill  settled''  and  in  procuring  the  judge's  signature  to  it." 
A  bill  of  exceptions  cannot  be  filed  before  it  has  been  signed  by  the  judge.'" 

Affidavits. ^'^ — Affidavits  in  support  of  a  motion  must  set  up  controlling  and  con- 
clusive grounds."''  It  must  be  made  to  appear  by  affidavits  that  the  existence  of  al- 
leged newly  discovered  evidence  was  not  known  at  the  time  of  trial  and  could  not 
have  been  known  by  the  exercise  of  ordinary  diligence"^  unless  such  showing  is  ex- 
cused.®*   The  mere  statement  of  such  fact  as  a  conclusion  is  not  enough.®*     Statu- 


point.     Wood     v.      Rhode     Island     Hospital 
Trust  Co.    [R.  I.]   61  A.  757. 

80.  A  party  attacking  It  as  deficient 
must  present  and  support  his  corrections 
by  affidavit.  Wood  v.  Rhode  Island  Hospital 
Trust  Co.  [R.  I.]  61  A.  757. 

81.  Gen.  rule  of  practice  that  -vsrhen  an 
order  is  entered  all  the  papers  used  on  the 
motion  shall  be  filed  does  not  apply  on  a 
motion  for  a  new  trial  under  Code  Civ.  Proc. 
on  the  judge's  minutes,  to  a  transcript  of 
the  stenographer's  notes  -whioh  the  moving 
party  has  obtained  at  his  own  expense  and 
which  §  1007  authorizes  the  Judge  to  treat 
as  his  minutes.  Schlotterer  v.  Brooklyn  & 
N.  Y.  Ferry  Co.,  102  App.  Div.  363,  92  N.  T. 
S-  674.  .   , 

sa.  One  seeking  a  new  trial  on  the 
ground  that  the  cause  was  tried  out  of  its 
order  on  the  docket  and  after  his  attorney 
had  withdrawn  from  the  case  without  no- 
tice to  him  Has  the  burden  of  showing  no 
notice  of  his  attorney's  withdrawal.  Ran- 
son  V.  Leggett  [Tex.  Civ.  App.]  90  S.  W.  668. 

83.  An  exception  to  a  conclusion  of  law 
though  admitted  for  the  purpose  of  the  ex- 
ception that  the  facts  are  correctly  found. 
Reserve  Loan  Life  Ins.  Co.  v.  Hockett  [Ind. 
App.]   73  N.  B.  842. 

84.  See  4  C.  L.  822    et    seq. 

85.  Miller  v.  Queen  Ins.  Co.  [Cal.  App.] 
83  P.  287.  ,    .      ^ 

86.  Where  five  months'  delay  is  unexplained. 
Miller  v.  Queen  Ins.  Co.  [Cal.  App.]  83  P. 
287.  Other  business  of  counsel  for  a  mov- 
ing party  may  be  considered  on  the  question 
of  negligence  In  prosecuting  a  motion  for 
new  trial.     Id. 

87.  In  causing  a  bill  of  exceptions  to  be 
engrossed  and  in  procuring  the  Judge's  sig- 
nature thereto.  Miller  v.  American  Cent. 
Ins.  Co.  [Cal.  App.]  83  P.  289.  Unreason- 
able delay  in  procuring  the  judge's  signa- 
ture to  a  bill  of  exceptions  is  governed  by 
the  same  rules  as  delay  in  engrossing  the 
bill.     Id. 

SS.  Where  the  Judge  was  absent  on  the 
day  fixed  for  presentation  of  the  bill  of  ex- 
ceptions,  the  movant   should  ascertain   when 


he  would  return,  and  obtain  an  order  fix- 
ing the  date  for  settlement.  He  is  not  re- 
lieved from  further  action  until  he  learns 
that  a  date  has  been  set.  Miller  v.  Queen 
Ins.  Co.  [Cal.  App.]  83  P.  287.  Where  after 
motion  to  dismiss  a  motion  for  a  new  trial 
the  movant  gives  notice  fixing  a  date  for 
settling  the  bill  of  exceptions,  such  action 
does  not  cure  previous  negligence  and  de- 
lay in  prosecuting  his  motion.  Id.  Where 
the  Judge  w^as  absent  on  the  day  set  for 
settling  the  bill  of  exceptions,  meetings  of 
the  parties  at  the  judge's  chambers  for  the 
purpose  of  settling  the  bill  is  a  waiver  by 
the  movant  from  the  judge  of  notice  of  a 
day  fixed  for  such   action.     Id. 

89.  Due  diligence  not  shown  where  there 
was  a  delay  of  three  months  after  the  bill 
was  engrossed.  Miller  v.  American  Cent. 
Ins.  Co.  [Cal.  App.]  83  P.  289.  That  a  judge 
was  absent  when  the  engrossment  of  a  bill 
of  exceptions  w^as  completed  does  not  re- 
lieve the  movant  from  the  exercise  of  duo 
diligence  in  ascertaining  the  date  of  his 
return  and  procuring  his  signature.  Id. 
The  clerk  with  whom  a  bill  of  exceptions 
has  been  left  is  under  no  duty  to  present  it 
to  the  judge  for  his  signature.     Id. 

90.  Miller  v.  American  Cent.  Ins.  Co.  [CaL 
App.]   83  P.  289. 

91.  See  4   C.  L.   825. 

92.  Netcher  v.  Bernstein,  110  IlL  App. 
484.  Affidavits  that  a  Juror  was  asleep  dur- 
ing a  portion  of  the  trial  but  which  do  not 
show  how  long  he  slept  or  what  testimony 
was  taken  during  his  nap  do  not  show 
ground.  Kozlowski  v.  Chicago,  113  111.  App. 
513. 

93.  Johnson  v.  Thrower  [Ga.]  51  S.  B. 
636. 

94.  Where  witnesses  who  are  to  give 
newly  discovered  evidence  are  employes  of 
the  opposing  party,  such  fact  excuses  com- 
pliance with  the  rule  requiring  affidavits 
of  such  witnesses  as  to  what  they  will  tes- 
tify to.  Brennan  v.  Seattle  [Wash.]  81  P. 
1092. 

95.  •  Jessen  v.  Wilhite  [Neb.]  104  N.  W. 
1064.     Should  show  what  diligence  was  used. 
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tory  requirements  as  to  affidavits  of  absent  witnesses  must  be  complied  with.'*  Con- 
troverted affidavits  raise  a  question  of  fact  for  the  court  to  decide."^ 

Brief  of  evidence. — In  Georgia  a  brief  of  evidence  is  essential  to  the  validity 
of  a  motion  for  a  new  trial."*  The  time  and  method  of  preparing  and  filing  such 
brief  is  regulated  by  order  of  court."" 

Order  granting  or  refusing  new  trial} — An  order  cannot  be  made  before  the 
statement  upon  which  the  motion  is  based  is  filed.  ^  An  order  in  general  terms 
grafting  a  new  trial  is  good  if  any  ground  assigned  is  sufficient  to  sustain  it.*  Such 
order  authorizes  a  trial  of  the  entire  case.*  Ah  order  made  after  judgment  entereil 
has  the  eifect  of  vacating  it.'  Where  a  motion  based  on  several  grounds  is  sustained 
upon  one  "and  no  other"  it  constituted  an  explicit  overruling  of  the  motion  on  other 
grounds."  Statements  or  recitals  in  the  order  as  to  the  showing  made  constitute  na 
part  of  it.''  A  general  order  cannot  be  limited  by  an  independent  writing  stating  the 
grounds.*     An  order  granting  a  new  trial  should  be  conditioned  upon  the  payment 


how  the  new  evidence  was  discovered  and 
why  it  was  not  discovered  before.  In  re 
Colbert's  Estate  [Mont.]  80  P.  248.  An  affi- 
davit must  show  such  facts  relating-  to  its 
discovery  as  to  enable  the  court  to  see  that 
it  probably  could  not  have  been  discovered 
before  the  trial  by  the  exercise  of  ordin- 
ary diligence.  Stewart  v.  Doak  [W.  Va.]  52 
S.   B.   95. 

96.  2  Ball.  Ann.  Codes  &  St.  §  5076,  requir- 
ing an  affidavit  of  the  absent  witness  to 
the  effect  that  his  evidence  will  be  forth- 
coming not  complied  with.  Dumontier  v. 
Stetson  &  Post  Mill  Co.  [Wash.]  81  P.  693. 
AVTiere  the  affidavit  of  the  witness  who  is 
to  give  newly  discovered  evidence  is  not 
filed  nor  excuse  given  for  failure  to  file  it, 
the  new  trial  is  properly  denied.  City 
of  Dayton  v.  Hirth,  27  Ky.  L.  R.  1209,  87 
S.  W.  1136.  It  is  not  error  for  the  court  to 
refuse  to  appoint  a  commissioner  to  take 
affidavits  as  to  misconduct  of  jurors  and 
newly  discovered  evidence  which  could  not 
be  procured  by  voluntary  affidavits.  Devoy 
V.   St.    Louis   Transit  Co.    [Mo.]    91   S.   W.    140. 

97.  Presenting  alleged  newly  discovered 
evidence.  Arkadelphia  Lumber  Co.  v.  Posey 
[Ark.]  85  S.  W.  1127.  Conflicting  evidence 
of  misconduct  of  jurors  presents  a  question 
for  the  trial  court.  Dysart-Cook  Mule  Co. 
V.  Reed,   114   Mo.   App.    296,    89   S.  W.    591. 

98.  Paper  presented  as  a  motion  which  is 
unaccompanied  by  anything  purporting  to 
be  a  brief  of  the  evidence  introduced  is 
properly  dismissed.  Moxley  v.  Georgia  R. 
&  Elec.  Co.   [Ga.]   50  S.  E.  339. 

99.  Under  an  order  passed  in  term  fix- 
ing a  day  in  vacation  for  the  hearing  of  a 
motion,  and  granting  leave  to  movant  "to 
amend  his  motion  and  until  said  day  and 
on  said  day  to  amend  and  perfect  his  brief 
of  evidence,"  the  movant  may  on  such 
day  present  his  brief  of  evidence  for  ap- 
proval and  file  the  same  after  it  has  been 
approved.  Gould  v.  Johnston  &  Co.  [Ga.]  51 
S.  E.  608.  This  is  the  rule  where  the  hear- 
ing is  set  for  a  day  at  a  subsequent  term. 
Cross  V.  Coffin-Fletcher  Packing  Co.  [Ga.] 
51  S.  B.  704.  Order  continuing  the  time  of 
hearing'  on  a,  motion  held  to  preserve  the 
right  to  have  approved  and  filed  a  brief  of 
the  evidence.  Arrington  v.  Cronin  [Ga.]  51 
S    B    708.     Where  three  continuances  of  the ' 


hearing  on  the  motion,  covering  a  period  of 
SO  days  have  been  granted,  because  of  fail- 
ure of  the  official  stenographer  to  transcribe- 
his  notes,  it  is  not  an  abuse  of  discretion  to 
dismiss  the  motion  on  the  last  day  fixed  for 
hearing,  for  the  reason  that  no  brief  of 
the  evidence  is  tendered  for  approval  and 
no  reason  is  shown  why  the  movant  could 
not  have  prepared  such  brief  without  refer- 
ence to  the  stenographer's  transcript. 
Edmonds  v.  State  [Ga.]  50  S.  B.  936- 
Whether  any  of  the  dates  fixed  in  the  orders 
for  continuance  are  in  vacation  is  immate- 
rial.    Id. 

1.  See  4  C.  L.  825,  n.   60  et    seq. 

2.  An  order  granting  a  new  trial  made 
before  the  statement  upon  which  the  mo- 
tion is  based' is  settled  and  filed  is  prema- 
ture. Buckle  V.  McConaghy  [Idaho]  83  P. 
625.  Rev.  St.  1887,  %  4442  contemplates  that 
a  motion  for  a  new  trial  shall  not  be  passed 
upon,  before  the  statement  of  the  case  upon 
which  the  motion  is  based  is  settled  and  fil- 
ed. Id.  The  provisions  of  the  statute  in 
that  regard  are  mandatory.     Id. 

3.  Gillies  v.  Clarke  Fork  Coal  Min.  Co. 
[Mont]  80  P.  370;  Baldwin  v.  Napa  &  Sono- 
ma Wine  Co.  [Cal.  App.]  81  P.  1037;  Louis- 
ville &  N.  R.  Co.  V.  Wade   [Fla.]   38  So.  49. 

4.  Where  a  motion  for  a  new  trial  except 
as  to  a  certain  finding  is  granted  in  general 
terms,  the  g-ranting  order  set  aside  the  ver- 
dict in  toto  and  authorized  a  ne-w  trial  of 
the  excepted  issue.  St.  Louis  &  S.  P.  B.  Co. 
V.    Fayetteville    [Ark.]    87    S.    W.    1174. 

5.  Where  in  an  action  against  conspira- 
tors a  verdict  is  returned  against  one  and  on 
his  motion  an  order  was  entered  at  the 
same  term  granting  a  new  trial,  but  prior 
to  the  entry  of  such  order  the  plaintiff  had 
procured  the  entry  of  judgment  without  the 
knowledge  of  the  court,  the  effect  of  the 
order  granting  the  motion  for  a  new  trial 
was  to  set  aside  the  verdict  and  grant  a 
new  trial  as  to  all  defendants.  Evans  v. 
Freeman,  140  P.  419. 

6.  Clyde  Milling  &  Elevator.  Co.  v.  Buoy 
[Kan.]   80  P.  591. 

7.  Power  V.  Fairbanks,  146  Cal.  611,  80 
P.    1075. 

8.  Weisser  v.  Southern  Pac.  R.  Co.  [Cal.l 
S3  P.  439. 
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by  the  moving  party  of  the  trial  fee,"  and  costs  where  granted  on  the  ground  that 
the  verdict  is  against  the  evidence."  Conditions  not  authorized  by  statute  cannot 
be  imposed  where  the  order  is  made  by  a  statutory  court."  The  judgment  of  a  law 
court  denying  a  motion  for  a  new  trial  is  conclusive  on  a  court  of  equity  as  to"  all 
grounds  which  were  or  might  have  been  presented."  An  order  denying  a  motion  in 
whole  or  in  part  is  a  final  order."  It  may  be  vacated  for  inadvertence  and  excusable 
neglect  on  the  part  of  the  movant  or  his  attorneys."  An  order  granting  a  new 
trial  is  not  reviewable  in  another  division.^^  An  appellate  court  will  interfere  more 
reluctantly  when  granted  than  when  denied.^" 

Subsequent  new  trials. — Failure  to  except  to -a  denial  of  a  motion  concludes 
the  movant  from  making  a  subsequent  motion  on  the  same  grounds.^'  A  rule  pre- 
cluding the  granting  of  more  than  two  new  trials  on  the  ground  that  the  verdict 
is  not  sustained  does  not  preclude  the  granting  of  any  number  for  errors  of  law  in 
giving  iastructions  or  admitting  evidence. '^^ 

§  4.     Proceedings  at  new  trialP 

§  5.  Arrest  of  judgment.  A.  Nature  and  grounds.^" — A  motion  in  arrest 
of  judgment  lies  only  for  errors  appearing  or  which  should  appear  from  the  face  of 
the  record.^^  A  motion  should  be  sustained  where  the  record  shows  misjoinder  of 
causes  of  action^^  6r  when  the  pleadings  of  the  prevailing  party  wholly  fail  to  state 
a  cause  of  action  or  defense  f^  but  a  defective  statement  of  a  substantial  cause  of  ac- 


9.  Cohen   v.    Sofranski,    95  N.   T.   S.    524 

10.  Larsen  v.  XJ.  S.  Mortg.  &  Trust  Co,  104 
App.  Div.  76,  93  N.  T.  S.  610. 

11.  The  municipal  court  is  a  creature  of 
statute  and  on  granting  a  new  trial  on  the 
ground  of  newly  discovered  evidence  can 
impose  no  conditions  except  those  specified 
in  the  statute  giving  it  power  to  grant  a 
new  trial  on  such  ground.  Cannot  require 
a  new  party  to  be  Joined.  Gelb  v.  Cuff,  93 
N.  T.  S.   472. 

12.  Hofmann  v.  Burris,  110  111.  App.  348. 

13.  Must  be  appealed  from  within  one 
year.  Clyde  Milling  &  Elevator  Co.  v.  Buoy 
[Kan.]  80  P.  591.  For  the  purposes  of  ap- 
peal a  movant  must  take  notice  of  the  time 
of  the  filing  of  an  order  defying  his  motion. 
Bell  V.  Staaoke   [Cal.]   83  P.  245. 

14.  Vinson  v.  Los  Angeles  Pac.  H.  Co., 
147  Cal.  479,  82  P.  53.  Under  Code  Civ. 
Proo.  §  473,  authorizing  relief  against  pro- 
ceedings taken  against  a  party  by  mistake, 
Inadvertence  or  excusable  neglect,  an  order 
denying  a  motion  for  a  new  trial  on  the  I 
sole  ground  of  neglect  to  prosecute  may  be 
set  aside  where  such  motion  was  brought  up 
in  the  absence  of  the  movant's  counsel,  with- 
out argument  or  opportunity  on  the  part  of 
movant  to  be  heard.  "Whitney  v.  Superior 
Court  of  San  Francisco,  147  Cal.  536,  82  P. 
37.  Refusal  to  relieve  a  party  from  an  or- 
der denying  his  application  to  settle  a  state- 
ment  oii  motion  for  a  new  trial  held  not  an  | 
abuse  of  discretion  where  it  did  not  appear 
that  the  facts  upon  which  such  action  was 
sought  could  not  have  been  presented  at 
the  hearing  of  the  application  for  settle- 
ment. Murphy  v.  Stelling  [Cal.  App.]  81  P. 
730.  Failure  to  prepare  a  statement  within 
the  statutory  period  after  denial  of  a  mo- 
tion for  a  new  trial  may  be  excused  in  the 
discretion  of  the  court.  Vinson  v.  Los  An- 
geles Pac.   R.   Co.,  147   Cal.   479,  82  P.   53. 

15.     The    discretion    to    set    aside    a   Judg- 
ment and  reinstate  the   case   given  by   Gen. 


Laws  1896,  p.  846,  c.  246,  §  2,  where  exercised 
by  the  division  in  which  the  Judgment  was 
rendered,  is  not  subject  to  review  in  an- 
other division.  Casoia  v.  Gilbane,  26  R.  I. 
584,    60   A.   237. 

16.  Werthman  v.  Mason  City  &  Ft.  D.  R. 
Co.  [Iowa]  103  N.  W.  135;  Clifford  v.  Latham 
[S.  D.]  103  N.  W.  642.  See,  also.  Appeal  and 
Review,    5   C.    L.   121. 

17.  Gendron  v.  St.  Pierre  [N.  H.]  62  A. 
966. 

18.  City  of  Bardstown  v.  Nelson  County 
[Ky.]   90  S.  W.   246. 

19.  See  4  C.  L.  825. 

20.  See    4    C.   L.    826. 

21.  Does  not  reach  denial  of  a  motion  to 
dismiss  a  petition  in  condemnation  proceed- 
ings on  the  ground  of  want  of  power  in  the 
petitioner  as  shown  by  certain  ordinances. 
Cella  V.  Chicago  &  W.  I.  R.  Co.,  217  111.  326. 
75  N.  E.  373.  A  motion  in  arrest  should  be 
based  on  matters  appearing  on  the  face  of 
the  record  and  not  upon  extrinsic  matters. 
Grand  Pacific  Hotel  Co.  v.  Pinkerton,  217 
111.  61,  75  N.  E.  427.  A  garnishee  proceeding 
by  motion  in  arrest  cannot  take  advantage 
of  defects  appearing  in  the  separate  and 
independent  record  wherein  Judgment  was 
obtained  against  the  main  defendant.  Union 
Compress  Co.  v.  Leflier   [Ga.]    50  S.  B.   483. 

22.  McNulty  V.  O'Donnell,  27  Pa.  Super. 
Ct.   93. 

23.  Code,  §  3758.  A  motion  in  arrest  held 
good  where  petition  in  an  action  on  an  in- 
junction bond  for  damasres  for  suing  out  a 
temporary  injunction  failed  to  allege  that 
suit  had  been  disposed  of.  Lacey  v.  Davis, 
126  Iowa,  675,  102  N.  W.  535,  former  opinion 
98  N.  W.  366  withdrawn.  Upon  proper  mo- 
lion  Judgment  will  be  arrested  if  it  appears 
that  there  is  no  substantial  cause  of  action. 
George  v.  Robinson  [Ind.  App.]  75  N.  E.  607. 
A  motion  on  the  ground  of  insuflSciency  of 
the  petition  should  be  sustained  where  the 
plaintiff  does  not  avail  himself  of  his  statu- 
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tion  is  curable  error  against  which  a  motion  cannot  avail.^*  It  will  not  lie  where 
there  is  one  good  count  in  the  declaration,^^  nor  where  a  party  has  first  demurred  to 
a  declaration  because  of  the  absence  of  allegations  of  damage,  and,  after  the  demurrer 
was  oveiTuled,  has  pleaded/^  nor  because  the  verdict  did  not  follow  the  statutory 
form.^'' 

(§5)  B.  Motions  and  proceedings  thereon.^^ — A  motion  may  be  amended  at 
any  time  prior  to  final  decision.^"  If  a  motion  is  once  granted  for  any  reason  and 
the  judgment  thereon  is  set  aside,  the  motion  is  still  pending,  with  the  right  of  the 
movant  to  amend  as  in  the  first  instance.^" 

(§5)  G.  Ejfect.^'^— The  filing  of  a  motion  in  arrest  constitutes  a  waiver  of  a 
motion  for  a  new  trial.^^ 

Next  Fbiends;  Next  of  Kin,  see  latest  topical  index. 


NON-NEGOTIABLE  PAPEB, 

The  term  "non-negotiable  paper"  comprehends  those  contracts  for  the  payment 
of  money  which  possess  the  form  and  other  essentials  of  bills  and  notes  but  lack  the 
characteristic  of  negotiability.'^  The  indicia  of  negotiability  and  the  elements 
which  destroy  it  have  been  elsewhere  treated.'*  A  non-negotiable  instrument  is  an 
evidence  of  indebtedness  which  will  support  an  action  by  the  payee."  An  instru- 
ment will  be  construed  according  to  the  fair  import  of  its  terms.'*  An  instrument 
not  under  seal  and  containing  no  recital  of  a  consideration  does  not  import  such.'^ 

The  legal  title"  of  a  non-negotiable  instrument  passes  by  indorsement,^'  but  the 
indorsement  does  not  create  the  liability  which  follows  from  the  indorsement  of  a  ne- 
gotiable instrument.'"  The  assignee  takes  it  subject  to  equities  existing  between  the 
original  parties,**  but  the  right  of  the  maker  to  assert  those  equities  may  be  defefated 
by  superior  equities  of  the  holder.*^    Payment  to  the  payee  without  notice  of  assign- 


tory  right  to  amend.     Heald  v.  Western  Un- 
ion Tel.  Co.   [Iowa]   105  N.  W.   588. 

24.  George  v.  Robinson  [Ind.  App.]  76  N. 
E.  607.  Does  not  lie  where  the  declaration  Is 
merely  a  defective  statement  of  a  good  cause 
of  action  and  sufficient  after  verdict.  Gari- 
baldi &  Cuneo  V.  O'Connor,  112  111.  App.  53. 

25.  Garibaldi  v.  O'Connor,  112  111.  App.  53. 

26.  Price  V.  Art  Printing  Co.,  112  111. 
App.  1. 

27.  Byrne  v.  Morrison,  25  App.  D.  C.  72. 

28.  See  4  C.  L.  826. 

29.  Bule  44  (Civ.  Code  1895,  §  5675),  re- 
quiring all  grounds  in  a  motion  in  arrest  to 
be  insisted  upon  at  once,  does  not  interfere 
with  the  right  of  the  movant  to  amend  at 
any  time  prior  to  final  decision.  Union  Com- 
press Co.  V.  Leffler  [Ga.]    50   S.  E.   483. 

30.  Union  Compress  Co.  v.  Leffler  [Ga.] 
50  S.  E.  483.  Where  a  motion  was  granted 
by  the  trial  court  and  that  Judgment  re- 
versed by  the  supreme  court,  until  the  re- 
mittitur wa^  entered  the  motion  was  still 
pending  so  far  as  the  right  to  amend  was 
concerned.     Id. 

31.  See  4  C.  L.  827. 

32.  George  v.  Robinson  [Ind.  App.]  75  N. 
E.    607. 

33.  Respecting  the  general  doctrines  of 
contract,  see  Contracts,   5   C.  L.   664. 

34.  See  Negotiable  Instruments,  6  C.  L.  777. 

35.  Borough  warrants  issued  for  paving 
material  on  an  order  given  by  the  paving 
contractor    and    accepted    by    the    borough 


officers.  Coleman  v.  Borough  of  New  Kens- 
ington, 140  F.  684. 

36.  A  provision  in  a  bond  by  which  a 
club  "agrees  to  pay  the  holder  or  any  other 
member  of  the  club  to  which  It  may  be 
transferred"  may  limit  the  class  of  persona 
to  which  it  may  be  transferred,  but  does 
not  affect  the  liability  of  the  club  to  ona 
who  has  ceased  to  be  a  member  (Donovan  v. 
Harlem  Occidental  Club,  94  N.  T.  S.  518), 
and  a  provision  that  after  maturity  the  bond 
would  be  accepted  in  payment  of  club 
charges  does  not  create  an  exclusive  method 
of  realizing  on  the  bond  (Id.). 

ST.  To  justify  a  recovery  thereon  there 
must  be  allegation  and  proof  of  considera- 
tion.    Joseph   V.    Catron    [N.    M.]    81   P.    439. 

38.  An  indorsee  of  municipal  warrants 
may  sue  thereon  in  his  own  name.  Morrison 
V.   Austin  State  Bank,  113  111.  App.    651. 

39.  Smith  v.  First  State  Bank  [Minn  1 
104   N.   W.   365. 

40.  Nell  V.  Nell,  25  Pa.  Super.  Ct.  605. 
A  non-negotiable  note  though  transferred 
for  value  before  maturity  is  subject  to  all 
defenses  which  might  be  interposed  against 
it  in  the  hands  of  the  payee.  Diokerson 
V.  Higgins  [Okl.]  82  P.  649;  Ray  v.  Baker 
[Ind.]  74  N.  E.  619.  If  an  extension  agree- 
ment does  not  preclude  the  defense  of  want 
of  consideration  as  against  the  payee,  it 
does  not  preclude  it  as  against  his  assignee. 
Rosenthal    v.    Rambo    [Ind.]    76    N.    E.    404. 

41.  Neil  V.  Neil,  25  Pa.  Super.  Ct.  605. 
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mert  is  a  complete  defense  to  an  action  by  the  assignee."  A  maker  of  non-negotiable 
paper  who  induces  a  bank  to  discount  it  cannot  deny  liability  though  the  bank  gave 
him  no  notice  of  its  action  in  discounting  it.^^  In  Kentuclcy  an  assignor  is  liable 
only  in  case  the  maker  is  unable  to  pay.** 

NoNEESU)ENCE,  866  latest  topical  index. 

NOTAEIES  AND  COMMISSIONERS  OF  BEEDS. 

ISTotaries  public  are  governmental  officers*"  and  consequently  at  common  law 
women  are  disqualified  from  appointment  to  the  office.*" 

Kotaries  public  are  generally  authorized  to  talce  aclmowledgments  of  convey- 
ances.*' Interest  may  disqualify  an  otherwise  duly  qualified  attorney  from  acting  in 
certain  cases.**  Statutes  prohibiting  attorneys  from  acting  as  notaries  public  in 
causes  in  which  they  may  be  professionally  engaged  do  not  apply  to  matters  concern- 
ing the  cause  of  action  but  performed  before  suit  is  commenced.*"  In  Indiana  a 
deputy  prosecutor  who  is  also  a  notary  public  m'ay  take  an  affidavit  upon  which  to 
base  an  information  though  he  is  employed  to  act  as  attorney  in  the  prosecution. '^'^ 
Acts  of  a  de  facto  notary  cannot  be  collaterally  questioned."^ 

In  Alabama  part  of  the  notaries  hold  office  for  three  years  and  until  their  suc- 
cessors qualify,  biit  this  holdover  clause  is  only  operative  for  a  reasonable  time."- 

In  taking  a  deposition  a  notary  public  can  compel  the  production  of  evidence/' 
but  he  cannot  commit  a  witness  for  contempt  for  refusing  to  answer  questions  call- 
ing for  hearsay  testimony.^* 

In  order  to  be  liable  the  notary's  act  must  have  been  the  proximate  cause  of 
the  injury.^^     The  complaint  in  an  action  against  the  notary  and  his  sureties  must 
show  that  injury  has  resulted."^ 
Notes  of  Issue;  Notice,  see  latest  topical  index. 


43.  Dickerson  v.  Higgins  [Okl.]  82  P.  649. 
In  Montana.  Cornish  v.  Woolverton  [Mont.] 
81  P.  4. 

43.  Strang  v.  MaoArthur,  212  Pa.  477,  61 
A.  1015. 

44.  In  order  that  an  asslgTiee  of  a  prom 
issory  note  may  hold  his  assignor  liable  he 
must  sue  the  maker  at'  the  first  term  and 
obtain  a  return  of  "no  property  found"  with 
proper  diligence  though  the  maker  may  be 
insolvent.  Miller  v.  Browning  [Ky.]  89  S. 
W.    3. 

46.  4«.  In  re  Opinion  of  the  Justices  [N. 
H.]    62  A.  969. 

47.  So  held  under  Code  1896,  §  993.  Loyd 
V.  Gates  [Ala.]  38  So.  1022. 

48.  That  the  notary  who  took  the  ac- 
knowledgment of  the  grantor  of  a  deed  of 
trust  was  the  employe  of  the  trustee,  and 
for  his  services  as  notary  was  to  receive  in 
addition  to  his  regular  salary  the  sum  of 
$1.50  out  of  the  money  to  be  raised  under 
the  deed,  to  be  paid  him  by  the  trustee, 
did  not  disqualify  hiin  to  take  the  acknowl- 
edgment. Scott  V.  Thomas  [Va.]  51  S.  E. 
829. 

49.  Notary  may  administer  oath  to  a 
claim  for  injuries  against  a  municipality 
though  he  subsequently  commenced  suit  for 
the  injuries  as  attorney  for  the  plaintiff. 
Comp.  l<aws  1897,  §  2640  construed.  Allen 
V.  West  Bay  City  [Mich.]  12  Det.  Leg.  N.  70, 
103  N.  W.  514. 


50.  McNulty  V.  State  [Ind.  App.]  76  N. 
E.  547. 

51.  So  held  where  at  the  time  of  taking 
affidavit  notary  had  accepted  a  "lucrative  of- 
fice" and  his  appointment  as  notary  had  been 
vacated.  McNulty  v.  State  [Ind.  App.]  76 
N.  B.  547. 

52.  Code  1886,  5  1102  construed.  Sandlin 
V.  Dowdell  [Ala.]  39  So.  279.  Acknowledg- 
ment taken  seven  months  after  expiration 
of  -notary's  term  held  defective,  there  being 
no  proof  that  the  notary  had  continued  to 
perform  official  acts  during  such  period.     Id. 

53.  Can  compel  the  claim  agent  of  a 
street  railway  company  to  produce  the  re- 
ports of  an  accidentj  made  to  him  by  the 
conductor  and  motorman  of  the  car  on  which 
the  accident  occurred.  Ex  parte  Schoepf,  3 
Ohio  N.  P.  (N.  S.)   93. 

54.  Ex  parte  Schoepf,  3  OhioN.  P.  (N.  S.)  93. 

55.  Negligence  of  one  buying  fraudulent 
homestead  claims  and  the  fraud  of  the  sell- 
ers held  the  proximate  cause  of  the  injury 
and  not  a  false  certificate  to  affidavits  of  the 
sellers  filed  in  order  to  enable  them  to 
make  such  homestead  entries.  Smitli  v  Ma- 
ginnis   [Ark.]  89  S.  W.  91. 

5C.  Complaint  against  notary  and  sure- 
ties for  damages  in  purchasing  homestead 
claims  of  persons  in  reliance  on  the  false 
certificate  of  the  notary  to  their  affidavit, 
held  Insufficient  It  not  alleging  that  such 
persons  did  not  own  the  homestead  right. 
Smith  V.   Maginnis    [Ark.]    89   S.   W.   91. 
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NOTICE   AND   BECOBD   OF   TITLE. 


§  X.  Bona  Fide  Purchasers  and  the  Doc- 
trine of  Notice  <814).  Requisites  of  a  Bona 
Fide  Purchaser  (814).  "Valuable  Considera- 
tion (815).  Good  Faith  (815).  Notice  or 
Knowledge   (81B). 

§  2.  Statutory  Records  or  Filings  as  Con- 
structive   Notice    (SlS). 

A.  In  General   (819). 

B.  Deed    and    Mortgage    Records     (819). 

Eligibility  to  Record  (819).     Neces- 
sity,  Operation   and  Effect  of  Re- 


cording (820).  Sufficiency,  Opera- 
tion and  Effect  of  Record  (821). 
Recording  Officers  and  Administra- 
tion of  the  Acts    (824). 

C.  Wills  and  Their  Probate  and  Adminis- 

tration Proceedings    (824). 

D.  Chattel  Mortgages,  Conditional  Sales 

and   Other   Liens    (824). 
§  3.      Reg^lstration       and       Certification      of 
Land  Titles  Under  the  Torrens  System  (826). 


Tliis  iitle  deals  only  with  public  records  affecting  title;  other  public  records"' 
and  private  records'*'  are  treated  elsewhere,  as  is  also  the  method  of  restoring  lost 
or  destroyed  records.^"  The  term  bona  fide  purchaser  or  occupant  as  used  in  the 
betterments*"  or  occupying  claimant's  acts"^  is  distinct  from  the  term  as  used  in  this 
article. 

§  1.  Bona  fide  purchasers  and-  the  doctrine  of  notice.^^ — The  doctrine  of  bona 
fide  purchase  without  notice  applies  only  in  favor  of  the  purchaser  of  a  legal  title, 
and  not  of  a  bare  equity."^  In  equity  the  doctrine  is  that  a  bona  fide  purchaser  takes 
title  free  from  equities  of  third  persons."*  Though  a  deed  is  unrecorded,  one  who 
has  notice  takes  subject  to  it."^  As  a  general  rule  the  doctrine  of  caveat  emptor  ap- 
plies to  Judicial  and  execution  sales,  though  there  is  a  conflict  of  decisions  based 
largely  on  the  equities  of  particular  cases.""  One  may  be  a  bona  fide  purchaser  from 
a  municipality."'' 

Requisites  of  a  lona  fide  purchaser. '^^ — They  are  (1)  a  valuable  consideration; 
(3)  good  faith;  and  (3)  the  absence  of  notice  or  knowledge,  and  the  burden  is  on  one 
claiming  exemption  from  prior  claims  or  liens."* 


57.  See  Records  and  Files,  4  C.  L.  1254; 
Census  and  Statistics,  5   C.  L.   558. 

58.  '  See  Corporations.  5  C.  L.  764;  Evi- 
dence,  5  C.  L.   1301;  Partnership,  4  C.  L.  908. 

59.  Restoring  Instruments  and  Records, 
i   C.   U    1294. 

60.  See  Accession  and  Confusion  of  Prop- 
erty, 6  C.  L.  12. 

61.  See  Ejectment  (and  writ  of  entry), 
5    C.   L.    1056. 

62.  See   4   C.  L.  829. 

63.  Deskins  v.  Big  Sandy  Co.  [Ky.]  89 
S.  W.  695.  It  applies  to  a  purchaser  from 
the  husband,  after  the  death  of  the  wife, 
of  community  property  held  in  the  name  of 
the  husband.  The  purchaser  was  a  new- 
comer and  had  no  knowledge  of  the  family 
history,  and  bought  the  land  upon  the  ad- 
vice of  an  attorney  that  the  record  title  was 
perfect.  Lyster  v.  Leighton,  36  Tex.  Civ. 
App.  62,  81  S.  W.  1033. 

^t.  A  mortgagee  for  value,  without  no- 
tice. Is  protected,  notwithstanding  the  mort- 
gagor may  have  obtained  his  title  by  fraud 
or  undue  influence  over  his  grantor,  or  the 
alleged  mental  incapacity  of  the  latter.  Par- 
sons v.-  Crocker  [Iowa]  105  N.  W.  162. 
Such  a  purchaser  may  safely  take  the  re- 
citals in  a  Judgment  at  their  face  value, 
without  Inquiry  as  to  whether  it  was  an 
agreement  judgment.  Jones  v.  Robb,  35  Tex. 
Civ.  App.   263,  80  S.  W.   395. 

65.  Licata   v.   De   Corte    [Fla.]    39    So.    58. 

66.  The  rule  in  New  Jersey  is  that  a  pur- 
chaser at  a  judicial  sale  takes  such  title  as 
an  examination  of  the  proceedings  will  show 
that   he   will   get.     Podesta   v.    Binns    [N.    J. 


Eq.]  60  A.  815.  In  execution  sales.  Pullen 
V.  Simpson  [Ark.]  86  S.  W.  801.  The  pur- 
chaser at  an  execution  sale,  whether  the 
judgment  creditor  or  another,  without  notice 
actual  or  constructive  of  equities  of  third 
persons,  when  the  title  to  the  real  estate 
stands  in  the  judgment  debtor  as  the  ap- 
parent absolute  owner,  is  protected  as  a 
bona  flde  purchaser.  Mansfield  v.  Johnson 
[Fla.]  40  So.  196.  '  As  to  actual  notice  by 
purchasers  at  judicial  sale,  see  Aetna  Life 
Ins.  Co.  V.  Stryker  [Ind.  App.]  73  N.  E.  953; 
Davidson    v.    Marcum     [Ky.]     89    S.    W.     703. 

67.  A  purchaser  for  value  of  county 
school  lands,  without  notice  of  any  defect 
in  the  original  grantee's  title,  held  to  hold 
good  title  against  the  county.  San  Augus- 
tine County  V.  Madden  [Tex.  Civ.  App  ]  13 
Tex.   Ct.    Rep.    219,    87   S.   W.    1056. 

es.     See   4  C.   L.   830. 

69.  Under  a  conveyance  absolute  in  form 
the  claimant  must,  as  against  the  legal 
title,  make  his  innocence  affirmatively  ap- 
pear. "Wynne  v.  Ward  [Tex.  Civ.  App.]  91 
S.  W.  237.  But  where  creditors  attack  a 
conveyance  by  their  debtor  as  fraudulent, 
the  grantee  must  show  the  payment  of  con- 
sideration and  then  the  burden  is  on  the 
creditors  to  show  that  the  vendee  had  notice 
of  his  grantor's  fraud.  Morimura  v.  Sama- 
ha,  25  App.  D.  C.  Iii9.  The  facts  showing 
that  one  is  a  bona  fide  purchaser  must  be 
pleaded.  Deskins  v.  Big  Sandy  Co.  [Ky.] 
89  S.  W.  695.  The  burden  is  upon  the  party 
asserting  an  equity  against  a  legal  title  to 
show  that  the  purchaser  of  the  latter  did  not 
pay    value    therefor    or- had    notice    of    the 
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Valuable  considemtion.'"'— The  consideration  must  be  actually  paid  though  not 
necessarily  in  money,'^  or  the  purchaser  must  be  iiTevocably  bound  for  its  pay- 
ment.'=  An  antecedent  indebtedness  is  not  a  valuable  consideration/'  nor  is  the 
discharge  of  a  pre-existing  judgment.'*  But  a  mortgagee  who  purchases  the  prem- 
ises on  foreclosure  sale,  without  paying  money  but  crediting  his  bid  on  the  judg- 
ment against  the  mortgagor,  is  a  purchaser  for  value." 

Good  faith.'"' — Belief,  to  be  bona  fide,  must  be  founded  on  ignorance  of  fact  and 
not  ignorance  of  law."  One  who  purchases  chattels  long  after  the  maturity  of  a 
mortgage  on  record  may  rely  upon  the  presumption  of  its  payment,  unless  the  mort- 
gagee has  exercised  reasonable  diligence  to  locate  and  secure  the  property."  A 
finding  by  the  court,  that  a  purchase  of  personalty  was  bona  fide  was  sufficient,  in  the 
absence  of  requests  for  specific  findings  on  the  questions-  of  fact  going  to  show 
whether  the  sale  was  bona  fide.'** 

Notice  or  Icnowledge.^" — "Knowledge"  and  "notice"  are  not  synonymous,  for 
what  does  not  amount  to  actual  knowledge  may  constitute  notice.*^  In  order  that 
one  may,  as  a  bona  fide  purchaser,  claim  priority  over  the  equities  of  third  persons, 
he  must  not,  at  the  time  of  purchase,  have  had  either  actual  or  constructive  notice 
of  such  equities.*^     Eegistration  or  record,''  or  notice  or  knowledge  of  facts  which 


equity.  Burden  discharged  by  showing  that, 
the  consideration  was  the  discharge  of  a 
judgment.  Catrett  v.  Brown  Hardware  Co. 
[Tex.  Civ.  App.]    86   S.  "W.   1045. 

70.  See  i  C.  Li.   830. 

71.  Services'  rendered  as  an  attorney,  un- 
der a  contract  and  power  of  attorney  to  re- 
cover and  clear  title  to  lands,  constitute 
sufficient  payment.  Garner  v.  Boyle,  34  Tex. 
Civ.  App.  42,  77  S.  W.  987. 

72.  By  giving  his  negotiable  obligation, 
which  has  been  or  may  be  transferred  to 
an  innocent  purchaser,  so  as  to  cut  off  his 
defense  to  It.  Nebraska  Moline  Plow  CO. 
V.  Blackburn  [Neb.]  104  N.  W.  178.  One 
who  sends  a  draft  to  be  delivered  in  payment 
for  lands  when  the  deed  Is  executed,  but 
receives  notice  of  adverse  claims  to  the 
land  in  time  to  stop  payment  of  the  draft 
and  makes  no  effort  to  do  so  is  not  a  bona 
fide  purchaser.  Sparks  v.  Taylor  [Tex.  Civ. 
App.]    13   Tex.    Ct.   Rep.    290,    87    S.    W.    740. 

73.  Sparks  v.  Taylor  [Tex.  Civ.  App.]  13 
Tex.  Ct.  Rep.  290,  87  S.  W.  740;  Nelson  v. 
Bridge    [Tex.    Civ.    App.]    87    S.    W.    885. 

74.  Catrett  v.  Brown  Hardware  Co.  [Tex. 
Civ.  App.]  86  S.  W.  1045. 

75.  Barrett  v.  Bastham  Bros.  [Tex.  Civ. 
App.]   86  S.  W.   1057. 

76.  See  4  C.  L.  830.  By  "good  faith"  is 
meant  a  purchase  made  not  merely  for  a 
consideration,  but  also  without  notice  to  the 
purchaser  of  an  adverse  claim  to  the  prop- 
erty by  others;  for  the  taking  of  an  estate 
after  notice  of  a  prior  right  makes  one  a 
mala  fide  purchaser.  King  v.  Huni,  25  Ky. 
L.  R.  2266,  81  S.  W.  254,  citing  Kellar  v. 
Stanley,    86    Ky.    246. 

77.  A  mortgagee  with  full  knowledge  of 
probate  proceedings  afterward  held  fraudu- 
lent and  void,  whereby  the  mortgagor  se- 
cured the'  title  of  minor  heirs,  cannot,  after 
foreclosure,  be  considered  an  innocent  pur- 
chaser, because  it  mistook  the  legal  effect 
of  such  proceedings.  German  Sav.  &  Loan 
Soc.  V.  TuU   [C.  C.  A.]    136  F.  1. 

78.  Kimball  Co.  v.  Piper,   111  111.  App.   82. 

79.  Jennings  v.   Frazier   [Or.]    80  P.   1011. 

80.  See  4  C.  L.  830. 


81.  Notice  may  be  of  such  a  character 
that  its  effects  amount  to  knowledge,  and, 
on  the  other  hand,  a  party  may  be  charged 
with  notice  when  in  utter  ignorance  of  that 
of  which  he  is  presumed  to  be  advised. 
Rosenberger  v.  Hawker,  127  Iowa,  521,  103 
N.  W.  781. 

82.  King-Ryder  Lumber  Co.  v.  Scott 
[Ark.]  84  S.  W.  487.  Equity  of  one  fraudu- 
lently induced  to  convey  superior  to  pur- 
chaser with  notice  of  facts.  DeLeonis  v. 
Hammel  [Cal.  App.]  82  P.  349.  Want  of  con- 
sideration asserted  against  subsequent  mort- 
gagee with  notice.  First  Nat.  Bank  v.  Rob- 
inson, 105  App.  Div.  193,  94  N.  Y.  S.  767. 
A  purchaser  of  land  with  knowledge  of  an 
earlier  contract  for  the  sale  of  standing  tim- 
ber thereon  acquires  no  interest  in  such 
timber  except  the  reversionary  right  there- 
to, in  case  it  is  not  removed  in  accordance 
with  the  contract.  Brodack  v.  Morsbach,  38 
Wash.  72,  80  P.  275.  Notice  to  a  purchaser 
at  a  judicial  sale  of  an  outstanding  title  in 
a  third  person,  either  legal  or  equitable,  or 
that  the  vendor's  title  is  fraudulent,  at  any 
time  before  the  payment  of  the  purchase 
money  or  the  execution  of  the  deed,  deprives 
him  of  the  character  of  an  innocent  pur- 
chaser. Aetna  Life  Ins.  Co.  v.  Stryker  [Ind. 
App.]  73  N.  E.  963.  Where  the  purchaser 
and  the  assignee  of  his  bid  at  a  judicial  sale 
were  parties  to  the  proceedings  and  knew, 
or  must  be  presumed  to  have  known,  the 
illegal  method  resorted  to  in  depriving  mi- 
nors of  their  land,  they  were  not  bona  fide 
purchasers  within  the  meaning  of  Civ. 
Code  Prac.  §  391,  protecting  such  purchasers, 
on  an  application  by  an  infant  for  vacation 
of  a  judgment.  Davidson  v.  Marcum  [Ky.] 
89  S.  W.  703.  A  third  party  with  notice  is 
bound  by  a  contract  between  the  mortgagor 
and  mortgagee  to  keep  alive  the  security, 
to  secure  future  loans.  Girard  Trust  Co.  v. 
Baird,  212  Pa.  41,  61  A.  507.  All  advances 
made  under  a  deed  absolute  on  its  face,  but 
intended  to  operate  as  a  mortgage,  made  be- 
fore actual  notice  of  a  judgment  against  the 
grantor,  are  secured  by  the  deed  as  against 
the   judgment   lien.     Merchants'    State   Bank 
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would  have  put  an  ordinarily  prudent  man  on  inquiry/*  and  such  as  upon  reasonable 


V.  Tufts  [N.  D.]  103  N.  W.  760.  Upon  the 
fulflllment  of  the  conditions  of  delivery  of 
a  deed  deposited  in  escrow,  the  delivery  of 
the  deed  relates  back  to  its  execution  for 
the  purpose  of  cutting-  off  any  intervening 
rights  acquired  by  a  third  party  with  notice 
of  the  existence  and  terms  of  the  escrow. 
■Whitmer  v.  Schenk  [Idaho]  83  P.  775.  The 
purchaser  with  such  notice  upon  forfeiture 
of  such  prior  .grantee's  rights  under  the 
escrow  by  nonfulfillment  of  the  conditions 
does  not  hold  as  trustee  of  a  resulting  trust 
for  the  use  and  benefit  of  the  prior  grantee. 
Id. 

Evidence  of  payment  of  full  value  for 
land,  after  the  death  of  the  purchaser  and 
the  lapse  of  years  sufficient  to  authoj-ize  a 
finding  of  no  notice  of  defects  in  vendor's 
title.  Eastham  v.  Hunter,  98  Tex.  560,  86 
S.  W.  323.  Evidence  that  plaintiff,  through 
its  president,  was  investigating  its  debtor's 
standing,  was  admissible  as  bearing  on  the 
Question  of  notice.  Capital  Nat.  Bank  v. 
Wilkerson  [Ind.  App.]  76  N.  E.  258.  Evi- 
dence held  to  show  that,  Tvhen  plaintiff  ac- 
quired title  to  the  land  by  deed  from  the 
same  party  that  defendant  claimed  under 
by  virtue  of  a  contract  in  Tvriting,  he  was 
cliarged  with  notice  of  defendant's  posses- 
sion. Myers  v.  Sohuchmann,  182  Mo.  159,  81 
S.  W.  618.  Testimony  of  grantor  that  gran- 
tee had  no  knowledge  of  defect  in  title  au- 
thorized inference  that  grantor's  communica- 
tion to  grantee  did  not  include  information 
of  such  defect.  Id.  Oral  proof  is  competent 
to  show  that  a  grantee  had  actual  notice 
of  a  prior  lease.  Ladnier  v.  Stewart  CMiss.] 
38  So.  748.  Finding  of  chancellor  on  con- 
flicting evidence  that  second  mortgagee  had 
knowledge  of  prior,  unrecorded  mortgage, 
not  interfered  with.  Flowers  v.  Moorman, 
27  Ky.  L.  R.  728,  86  S.  W.  545.  An  averment 
in  a  petition  that  defendant  had  notice  of 
the  validity  of  an  adverse  claim  upon  the 
premises  when  he  acquired,  or  attempted 
to  acquire  interests  therein,  which  is  not 
denied  in  the  answer  or  other  pleadings, 
is  taken  as  confessed,  and  prevents  his 
being  considered  as  an  innocent  purchaser. 
King  V.  Huni,  25  Ky.  L.  R.  2266,  81  S.  W. 
254. 

83.  See  post,  §  2,  subd.  B,  Sufllciency  and 
effect. 

84.  San  Augustine  County  v.  Madden 
[Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  219,  87 
S.  W.  1056;  Sieher  v.  Rambousek  [Mo.]  91 
S.  "W.  68.  The  right  in  any  case  to  post- 
pone a  senior  to  a  Junior  deed  rests  in 
part  upon  the  absence  of  notice  or  knowl- 
edge of  some  fact  or  circumstance  which 
ought  to  have  provoked  effective  inquiry; 
and  whether  there  was  such  notice  or  knowl- 
edge is  always  a  fact  inquiry.  Wynne  v. 
Ward  [Tex.  Civ.  App.]  91  S.  W.  237.  A  pur- 
chaser from  a  fraudulent  vendor  is  put  upon 
Inquiry,  where  he  has  knowledge  of  facts 
reasonably  sufficient  to  excite  suspicion. 
Morimura  v.    Samaha,    25   App.  D.   C.  189. 

ILLUSTRATIONS.  Facts  constituting  con- 
structive notice:  The  fact  that  the  ven- 
dor has  only  a  bare  equity  is  notice  to 
the  purchaser  that  secret  trusts  may  be 
outstanding.  Deskins  v.  Big  Sandy  Co. 
[Ky.]  89  S.  W.  695.  The  reference  to  a  mort- 
gage In  a  note  brings  to  the  notice  of  every 
one  dealing  with  the  note  all  the  conditions 


of  the  mortgage.  Cornish  v.  Woolver'ton 
[Mont.]    81   P.   4.     A  plea  filed  by   defendant 

in  foreclosure  proceedings  that  he  had  sold 
the  property  and  delivered  possession  to  an- 
other was  such  notice  as  called  for  vigilance 
on  the  part  of  the  mortgagee,  although  the 
deed  was  unrecorded.  LIcata  v.  De  Corte 
[Fla.]    39  So.  58. 

Break  In  chain  of  title:  Where  there  is 
a  break  in  the  chain  of  title  but  the  grantor's 
deed  contains  sufficient  to  show  the  death  of 
the  former  owner,  that  he  left  a  will  and 
that  grantor  was  his  "legatee,"  the  grantee 
is  put  upon  inquiry  as  to  the  nature  of  his 
grantor's  estate  under  the  will  and  is  charge- 
able with  notice  that  it  is  but  a  life  estate. 
Weigel  V.  Green,  218  111.  227,  75  N.  E.  913. 
Such  is  the  case,  even  though  the  recorded 
copy  of  the  will  does  not,  because  of  insuffi- 
cient authentication,  operate  as  construc- 
tive notice.     Id. 

The  word  "trustee;"  The  word  "trustee" 
following  the  name  of  the  grantee  in  a  deed 
constitutes  notice  of  the  character  of  his 
title.  Flitcraft  v.  Commonwealth  Title  Ins. 
&  Trust  Co.,  211  Pa.  114,  60  A.  557;  Sternfels 
V.  Watson,  139  F.  505.  Where  the  word 
"trustee"  follows  the  name  of  the  grantee 
in  the  record,  but  there  is  no  declaration  of 
trust  recorded,  an  investigation  which  does 
not  include  the  trustee  or  any  effort  to  do 
so  is  not  sufficient  to  protect  a  mortgagee. 
Id.  The  visible  erasure  of  tlie  word  "trus- 
tee," after  the  grantee's  name  in  a  deed, 
puts  a  trust  company  about  to  loan  money 
on  the  premises  upon  inquiry.  Flitcraft  v. 
Commonwealth  Title  Ins.  &  Trust  Co.  211 
Pa.    114,    60   A.   557. 

Purchase  pendente  lite:  [See,  also.  Lis 
Pendens,  6  C.  L.  484].  One  buying  land  in 
litigation  is  charged  with  constructive  no- 
tice of  the  pendency  of  the  suit  and  its 
nature,  and  must  abide  its  result.  Jones 
V.  Robb,  35  Tex.  Civ.  App.  263,  80  S.  W.  395- 
Rothschild  v.  Deonhard,  33  Ind.  App.  462' 
71  N.  B.  673;  Aetna  Life  Ins.  Co.  v.  Stryker' 
[Ind.  App!]  73  N.  B.  953.  He  is  affected  with 
notice  of  everything  set  forth  in  the  plead- 
ings and  exhibits  with  sufficient  certainty 
and  distinctness  to  advise  him  of  its  bearing 
upon  the  property  in  litigation.  Bristow  v 
Thackston,  187  Mo.  332,  86  S.  W  94-  Deskins 
V.  Big  Sandy  Co.  [Ky.]  89  S.  W.  696.  He  is 
bound  by  the  agreements  made  by  his  ven- 
dor in  the  course  of  the  litigation  and 
change  of  venue  by  agreement  does  not  de- 
stroy the  force  of  the  suit  as  lis  pendens. 
Jones  V.  Robb,  35  Tex.  Civ.  App.  263,  80 
S.  W.  395.  But  a  dismissal  by  the  plaintiff 
of  the  count  in  the  petition  claiming  a  lien 
on  the  land  terminates  the  lis  pendens 
Bristow  v.  Thackston,  187  Mo.  332,  86  S.  W. 
94.  H©  is  affected  by  lis  pendens  none  the 
less  because  judgment  was  for  a  third  per- 
son who  became  a  party  after  the  purchase, 
the  latter's  recovery  being  by  force  of  the 
former's  right.  Jones  v.  Robb,  35  Tex.  Civ. 
App.  263,  80  S.  W.  395.  A  purchaser  from 
the  mortgagor  of  the  mineral  rights  in 
lands,  pending  foreclosure  of  the  mortgage, 
takes  subject  to  the  judgment  that  may  be 
rendered  and  its  consequences  and  takes  no 
rights  against  a  purchaser  on  his  own  ac- 
count at  foreclosure  sale.  Deskins  v.  Big 
Sandy  Co.  [Ky.]  89  S.  W.  695.  But  if  the 
purchaser  at  such  sale  is  a  secret  agent  of 
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investigation  would  have  revealed  the  claims  of  the  other  party,*^  are  equivalent  to 
actual  notice.'"  But  it  is  not  incumbent  on  a  party  put  upon  inquiry  to  exhaust 
every  possible  source  of  information;'^  nor  does  the  rule  impute  to  him  notice  of 
every  conceivable  fact  and  circumstance,  however  remote,  which  might  be  so  brought 
to  light.'*  But  there  must  appear  such  a  counection  between  the  facts  dis- 
covered and  the  further  facts  to  be  discovered  that  the  former  furnish  a 
reasonable  and  natural  clue  to  the  latter.*'  Visible  user""  or  possession  of 
real  estate,"^  unless  such  possession  be  consistent  with  the  record  title/^  with 


the  raortgag-or,  the  purchaser  pendente  lite 
•will  hold  the  rights  he  attempted  to  acquire 
by  his  purchase.  Id.  In  a  suit  to  reform  a 
deed  executed  by  the  person  having  the 
legal  title,  the  record  title  being  in  the  de- 
fendant, the  complainant  Is  not  required  to 
file  a  notice  under  Burns'  Ann.  St.  1901,  § 
328,  but  a  purchaser  from  defendant  pend- 
ing the  suit  is  chargeable  with  notice  of 
complainant's  claim.  Rothschild  v.  Leon- 
hard,    33   Ind.    App.    452,    71   N.    E.    673. 

Failure  to  deliver  bond  to  assignee  of 
bond  and  mortgage  puts  assignee  upon  in- 
quiry, notwithstanding  assignor's  state- 
ments. Syracuse  Sav.  Bank  v.  Merrick,  182 
N.  Y.  387,  75  N.  E.  232,  rvg.  96  App.  Div. 
581,  89  N.  Tf  S.  238,  cited  4  Curr.  L,.  831, 
n.  54.  One  buying  a  mortgage  of  one  not 
in  possession  of  either  note  or  mortgage, 
under  the  rule  of  caveat  emptor,  must  ex- 
ercise more  than  ordinary  diligence  to  as- 
certain who  is  in  possession  of  them.  Rich- 
ards Trust  Co.  V.  Rhomberg  [S.  D.]  104  N. 
"W.  268;  Miller  v.  Berry  [S.  D.]  104  N.  W.  311. 
"Where  a  party  is  advised  by  the  seller 
that  a  note  and  mortgage  are  lost,  he  is  put 
upon  his  Inquiry  as  to  the  true  ownership 
and  buys  at  his  peril.  Barringer  v.  Loder 
[Or.]  81  P.  778.  But  the  mere  nonproduc- 
tion  of  a  bond  and  mortgage  by  the  assignees 
thereof,  when  the  mortgagor  paid  the  same, 
was  not  notice  to  him  of  the  claims  of 
other  parties,  although  the  assignees  ■were 
daughters  of  the  mortgagee  and  the  assign- 
ment was  not  recorded  for  a  long  time. 
Weinberger  v.  Brumberg  [N.  J.  Bq.]  61  A. 
732. 

Acceptance  of  second  lease:  The  accept- 
ance by  a  tenant  under  a  recorded  lease  of 
a  lease  from  a  claimant  of  the  land,  which 
he  did  not  record,  but  continued  to  pay  rent 
to  his  original  landlord,  was  not  notice 
to  a  grantee  of  the  latter  of  such  other  claim 
to  the  land,  of  wMch  he  had  no  actual 
notice.  San  Augustine  County  v.  Madden 
[Tex.  Civ.  App.:  13  Tex.  Ct.  Rep.  219,  87  S. 
"W.   1056. 

85.  Tabor  St.,  26  Pa.  Super.  Ct.  167. 

86.  A  person  having  such  knowledge  is 
not  different  In  law  from  one  who  is  shown 
to  have  had  direct  and  certain  knowledge. 
Morimura  v.  Samaha,  25  App.  D.  C.  189. 
There  is  no  difference  in  legal  effect  between 
actual  and  constructive  notice.  Wickham  v. 
Twaddell,  25  Pa.  Super.  Ct.  188.  When  the 
conditions  which  the  law  says  shall  consti- 
tute constructive  notice  are  shown  to  have 
existed,  the  presumption  of  such  notice  is 
conclusive.  Prewitt  v.  Prswitt,  188  Mo.  675, 
87  S.  W.  1000. 

87.  88.  Johnson  v.  Brlandson  [N.  D.]  105 
N.  W.  722. 

89.  The  fact  that  H.'s  deed  to  B.  was 
missing  and  unrecorded  would  create  no  rea- 
sonable   or    natural    ground    for    suspecting 
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that   B.'s   deed   to   B.   was   invalid.     Johnson 
V.  Brlandson  [N.  D.]   105  N.  W.  722. 

00.  Parties  who  had  knowledge  of  a  well- 
deflned,  open  roadway  across  the  land  and 
a  claim  of  right  to  use  the  same  were  not 
bona  fide  purchasers  without  notice  of  the 
easement.  Van  de  Vanter  v.  Flaherty,  37 
Wash.  218,  79  P.  794.  The  completion  and 
operation  of  an  irrigation  canal  on  lands 
is  notice  to  subsequent  purchasers  of  the 
rights  of  the  canal  company  as  against  their 
vendors.  Crescent  Canal-  Co.  v.  Montgomery, 
143  Cal  248,  76  P.  1032.  The  occupation  of 
the  land  in  the  highway,  in  front  of  a  farm, 
by  the  poles  and  wires  of  a  telephone  com- 
pany, is  notice  to  subsequent  purchasers 
of  such  rights  as  the  company  may  have 
in  connection  therewith.  Barber  v.  Hudson 
River  Tel.  Co.,  105  App.  Div.  154,  93  N.  T. 
S.  993.  The  operation  of  a  railroad  through 
land  Is  constructive  notice  of  the  railroad 
company's  rights  therein,  though  Its  deed 
is  unrecorded.  Harman  v.  Southern  E.  Co. 
[S.  C]  51  S.  B.  689;  Harman  v.  Southern 
R.  Co.  [S.  C]  51  S.  B.  689.  See  15  Tale  L. 
J.  201.  The  construction  of  the  "Board: 
walk"  at  Atlantic  City,  along  the  ocean 
front  above  high  water  was  not  notice  to 
a  grantee  of  lands  below  high  water,  of 
covenants  in  an  unrecorded  deed  of  right 
of  way  to  the  city  by  his  grantor,  not  to 
erect  any  structure  on  the  ocean  side  of  the 
way  so  granted,  of  which  covenant  such 
grantee  had  no  actual  notice.  Atlantic 
City  v.  New  Auditorium  Pier  Co.,  67  N  J 
Bq.  610.  59  A.  158,  rvg.  67  N.  J.  Bq.  284 
58    A.    729. 

91.  Adverse  possession  is  notice  of  what- 
ever facts  as  to  the  title  would  be  developed 
by  inquiry  of  the  person  in  possession;  and 
If  iiiquiry  Is  not  made,  the  presumption  is 
that,  had  it  been  made,  the  right,  title  or 
interest  of  the  possessor  would  have  been 
discovered.  Austin  v.  Southern  Home  Bldg, 
&  Loan  Ass'n  [Ga.]  50  S.  E.  382.  If  it  can 
be  shown  that  the  purchaser  made  such 
inquiry  and  pursued  it  in  good  faith,  and 
was  informed  that  the  title  was  in  the  party 
from  whom  he  purchased,  the  presumption 
arising  from  possession  will  be  overcome. 
Id.  Where  husband  and  wife  are  in  posses- 
sion, the  possession  is  presumed  to  be  the 
husband's  (Civ.  Code  1895,  §  3931),  and  the 
purchaser  must  make  inquiry  of  the  hus- 
band. Id.  In  case  of  possession  by  hus- 
band and  wife  and  record  title  in  the  hus- 
band, who  applies  for  a  loan,  the  lender  is 
protected  against  any  secret  equity  in  the 
wife,  the  husband's  application  I'ndicating 
that  any  inquiry  from  him  would  have 
elicited  the  information  that  he  was  the 
owner.  Id.  Where  the  mortgagee  knew 
that  the  mortgagor's  grantor  had  a  room  in 
the  house,  that  she  had  some  interest  In  the 
premises,  and  that  part  of  the  money  :faised 
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acts  of  dominating  control,  improvements,  the  continuous  cultivation  of  the 
Lmd,  etc.,  are  as  jvotential  in  imparting  notice  of  a  claim  of  title  as  the  record 
of  a  deed."^  But  possession  is  notice  only  of  such  right  as  the  party  has;  it  does 
not  create,  title  or  make  no  title  a  good  one."*  There  is  a  conflict  as  to  whether  or 
not  the  grantee  in  a  quitclaim  deed  is  a  bona  fide  purchaser.'^  Although  it  has 
been  held  that  the  fact  that  the  immediate  grantor  of  the  purchaser  holds  under  a 
quitclaim  deed  is  a  circumstance  well  calculated  to  excite  inquiry,  yet  when  the  last 
two  grantors  held  under  warranty  deeds,  it  was  not  incumbent  upon  the  purchaser 
to  make  inquiry,  simply  because  there  was  a  quitclaim  deed  in  the  chain  of  title,  es- 
pecially in  view  of  the  fact  that  the  statutes  provide  that  such  a  deed  shall  be  law- 
ful to  convey  land  in  fee  simple ;""  and  a  quitclaim  deed  loses  its  significance  as  a 
circumstance  to  show  bad  faith  in  the  purchaser,  when  its  use  is  sufficiently  ex- 
plained, and  especially  when  it  is  admitted  that  the  purchaser  acted  in  good  faith 
and  without  notice."^  In  Texas,  if  an  inspection  of  the  whole  instrument  discloses 
that  the  vendee  purchased  and  the  vendor  sold  the  land  as  distinguished  from  a 
mere  claim  or  chance  of  title,  the  instrument  will  support  the  plea  of  innocent  pur- 
chaser."^ And  in  cases  of  doubtful  construction  the  payment  of  adequate  considera- 
tion and  the  retention  of  a  vendor's  lien  for  the  purchase  money  may  be  taken  into 
consideration.""  Notice  to  one  is  imputed  from  certain  representative  relations  in 
which  he  may  stand.^     The  grantee  of  a  bona  fide  purchaser  takes  clear  of  equities. 


on  his  mortgage  had  gone  to  settle  her 
claims  for  support  under  the  contract  for 
the  transfer  of  the  property,  he  had  suffi- 
cient notice  of  her  equities,  and  his  mort- 
gage was  subject  thereto.  Gall  v.  Gall  [Wis.] 
105  N.  W.  953.  Knowledge  by  a  loan  as- 
sociation's local  representative  of  the  oc- 
cupancy by  a  third  party  of  the  land  mort- 
gaged held  constructive  notice  to  the  as- 
sociation of  such  party's  claim  to  the  land. 
Dennis  v.  Atlanta  Nat.  Bldg.  &  Loan  Ass'n 
tC.  C.  A.]  136  F.  539.  Where  the  possession 
is  of  an  ambiguous  and  equivocal  character, 
the  question  of  its  sufficiency  to  constitute 
notice  is  ■  a  question  of  fact  for  the  jury. 
Butler  V.  Wheeler  [N.  H.]  59  A.  935.  If 
part  of  the  land  purporting  to  be  conveyed 
be  held  in  adverse  possession,  of  which  fact 
the  v,endee  has  knowledge  at  the  time  of  his 
purchase,  he  can  have  no  relief,  either  at 
law  or  in  equity;  otherwise  if  he  has  no 
knowledge  of  such  adverse  possession.  Rich 
V.  Scales    [Tenn.]    91   S.  W.   50. 

92.  Possession  of  land  retained  by  the 
grantor  was  not  notice  to  an  innocent  pur- 
chaser of  the  grantee  that  more  land  was 
included  than  was  intended,  it  being  pre- 
sumed that  he  held  under  the  grantee. 
Malette  v.  Wright,  120  Ga.  735,  48  S.  B.  229. 
Continued  occupancy  of  premises  by  the 
grantor's  attorney  in  fact,  when  consistent 
with  the  deed  executed,  is  not  notice  of  any 
defect  in  grantee's  title.  Eastham  v.  Hunter, 
98  Tex.  560,  86  S.  W.  323. 

93  Shaffer  v.  Detie  [Mo.]  90  S.  W.  131; 
Diflie  V.  Thompson  [Tex.  Civ.  App.]  90  S.  W. 
193-  Santee  v.  Day,  111  111.  App.  495;  Weber  v. 
She'lbv  116  111.  App.  31;  Rothschild  v.  Leon- 
hard  "33  Ind.  App.  452,  71  N.  B.  673;  Johnson 
V  McKay,  121  Ga.  763,  49  S.  B.  75  7.  Posses- 
sion by  the  tenants  of  one  claiming  title  is 
such  notice.  Gallagher  v.  Northrup,  215  111. 
563  74  N  B.  711;  Difiie  v.  Thompson  [Tex. 
Civ'  App.]  90  S.  W.  193.  The  fact  that  a 
farm  in  the  possession  of  one  claiming  title 
thereto  has  been  subdivided  into  blocks  and 


lots  does  not  affect  such  possession  as  notice 
of  claim  to  the  entire  farm.  Santee  v.  Day, 
111  111.  App.   495. 

94.  Le  Comte  v.  Freshwater,  56  W.  Va. 
336,    49    S.    B.    238. 

95.  Martin  v.  Ragsdale  [S.  C]  50  S.  B. 
671. 

96.  Code  of  Laws,  §  2367.  Martin  v.  Rags- 
dale  [S.  C]  50  S.  B.  671.  Where  the  will 
of  a  nonresident  had  been  probated  at  his 
domicile  and  administration  taken  out  on  his 
estate  in  Texas,  the  holder  of  lands  under  a 
quitclaim  deed  from  the  administrator,  in 
good  faith,  and  without  notice  of  any  com- 
munity interest,  was  protected  in  his  title. 
Nelson  v.  Bridge  [Tex.  Civ.  App.]  87  S. 
W.  885. 

97.  The  quitclaim  deed  "was  given  by  a 
board  of  levee  commissioners,  because  there 
was  a  doubt  at  the  time  "whether  a  perfect 
title  could  be  given  to  certain  lands  con- 
veyed to  the  commissioners  by  the  state,  by 
Act  97,  p.  107,  of  1890.  Williams  v.  White 
Castle  Lumber  &  Shingle  Co.,  114  La.  448, 
38  So.   414.  * 

98.  Instrument  held  to  be  more  than  a 
mere  quitclaim  deed.  Wynne  v.  Ward  [Tex. 
Civ.  App.]   91  S.  W.  237. 

99.  Wynne  v.  Ward  [Tex.  Civ.  App.]  91 
S.  W.  237. 

1.  Notice  to  the  local  representative  of 
a  loan  association  of  facts  affecting  the 
title  of  borrowers  to  the  land  offered  as 
security  held  to  be  notice  to  the  association. 
Dennis  v.  Atlanta  Nat.  Bldg.  &  Loan  Ass'n 
[C.  C.  A.]  136  F.  539.  One  may  be  bound 
by  the  notice  or  knowledge  of  his  attorney 
in  fact.  Friend  v.  Yahr  [Wis.]  104  N.  W. 
997.  Notice  to  one  who  is  the  promoter, 
principal  incorporator,  manager  and  resident 
director  of  a  company  is  notice  to  the  com- 
pany and  it  cannot  claim  the  protection  of 
an  innocent  purchaser.  California  Consol. 
Min.  Co.  V.  Manley  [Idaho]  81  P.  50.  Knowl- 
edge of  attorney  while  attending  to  client's 
business   imputed   to  client.     Mabb  v.   Stew- 
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though  he  himself  knew  thereof.^  And  the  grantee  of  one  who  was  not  a  bona  fide 
purchaser  may  himself  be  one.'  To  affect  a  mortgagee's  rights  the  notice  must  be 
communicated  before  the  execution  of  the  mortgage.'  Actual,  and  not  merely 
constructive,  knowledge  is-  necessary  to  deprive  a  purchaser  of  the  benefit  of  the  stat- 
ute of  Iowa  for  the  setting  aside  of  the  sale  and  recovery  of  the  purchase  money, 
when  land  is  sold  on  which  the  judgment  is  not  a  lien  and  that  fact  is  unknown  to 
the  purchaser.'^ 

§  3.  Statutory  records  or  filings  as  constructive  notice.  A.  In  general.^ — An 
act  requiring  recordation  of  transfers  of  title  does  not  apply  to  pledges.' 

(§2)  B.  Deed  and  mortgage  records.  Eligihility  to  record.'' — A  mortgage' 
or  a  written  assignment  of  a  mortgage  is  a  conveyance  within  the  meaning  of  the  re- 
cording aets,^°  and  an  agreement  to  convey  a  strip  of  land  for  a  railroad  right  of  way 
is  a  contract  relating  to  real  estate  within  the  meaning  of  such  acts.^^  The  Code  of 
Iowa,  in  permitting  the  record  of  affidavits  explaining  any  defect  in  the  chain  of 
title  to  real  estate,  does  not  authorize  the  supplying  of  a  link  in  the  chain  by  indicat- 
ing, in  the  form  of  an  affidavit,  the  oral  evidence  available  to  establish  it,  and  thus 
making  out  a  title  resting  in  parol. ^'^  The  word  "record,"  in  statutes  relating  to 
recordable  papers  has  a  technical  meaning,  the  legal  registry  of  an  acknowledged  or 
proven  paper,^^  and  the  record  of  a  deed  without  such  proof  or  acknowledgment  is 
a  nullity.^*     But  the  fact  that  a  lease  was  improperly  acknowj  edged  and  not  en- 


art.  147  Cal.  413.  81  P.  1073.  Knowledge  of 
corporation's  agent  that  .the  company  from 
whom  a  secret  detinning  process  was  pur- 
chased obtained  it  by  fraudulent  methods 
imputed  to  corporation.  Vulcan  Detinning 
Co.  V.  American  Can  Co.   [Pa.]    62  A.  881. 

2.  Friend  v.  Yahr  [Wis.]  104  N.  W.  997; 
McVay  v.  Tousley  [S.  D.]  105  N.  W.  932; 
Garner  v.  Boyle,  34  Tex.  Civ.  App.  42,  77 
S.  W.  987.  The  assignee  for  value  of  the 
decree  of  foreclosure  obtained  by  a  bona 
fide  mortgagee,  complainant  and  purchaser 
at  foreclosure  sale,  is  entitled  to  protection 
against  the  prior  equitable  claim  which  "was 
invalid  as  against  the  assignor.  Ford  v. 
Axelson   [Neb.]    103  N.   W.  1039. 

3.  The  innocent  purchaser  ftir  value  from 
the  grantee  of  land  at  an  administrator's 
sale,  holding  under  a  warranty  deed,  is  not 
charged  with  notice  of  outstanding  equities 
when  there  is  nothing  in  the  chain  of  title 
to  put  him  upon  inquiry,  altliough  the  first 
purchaser's  payment  was  by  credit  on  ante- 
cedent indebtedness.  Nelson  v.  Bridge  [Tex. 
Civ.  App.]  87  S.  W.  885.  Purchasers  of 
county  school  lands,  in  good  faith  and  with- 
out notice  of  any  defect  in  the  consideration 
moving  from  the  original  grantee,  hold  a 
good  title  as  against  the  county,  notwith- 
standing such  defect.  San  Augustine  County 
V.  Madden  [Tex.  Civ.  App.]  13  Tex.  Ct.  Rep. 
219,  87  S.  W.  1056.  One  who  acquires  title 
by  fraud  or  undue  influence  has  title  until 
dispossessed  by  the  person  having  the  right 
to  do  so,  and  meanwhile  may  convey  a  good 
title  or  give  a  valid  mortgage  to  a  third 
party  without  notice  or  knowledge.  Swan- 
strom  V.  Day,  93  N.  T.  S.  192.  VS^'here  the 
ostensible  owner  of  property  has  fraudulent- 
ly mortgaged  it  and  negotiated  the  mort- 
gage, the  right  of  the  real  owner  to  contest 
the.  validity  of  the  mortgage  does  not  depend 
exclusively  upon  whether  it  was  acquired 
for  value,  in  good  faith  and  before  maturity, 
T'ut  rather  upon  whether  he  is  estopped,  un- 


der  all    the    circumstances,    from    doing    so. 
Hillard    v.    Taylor,    114    La.    883,    38    So.    594. 

4.  A  mortgagee  who  takes  a  mortgage 
and  makes  advances  without  notice  that  the 
mortgaged  property  is  the  wife's  separate 
property  cannot  be  affected  in  his  right  to 
acquire  title  on  foreclosure  sale  by  any 
notice  subsequent  to  the  execution  of  the 
mortgage.  Barrett  v.  Eastham  Bros.  [Tex. 
Civ.  App.]    86  S.  W.  1057. 

5.  Code.  §  4034.  Purchaser  was  ignorant 
of  the  homestead  character  of  the  land. 
Eosenberger  v.  Hawker,  127  Iowa,  521,  103 
N.    W.    781. 

6.  See    4    C.   L.    833. 

7.  Kirby's  Dig.  §§  848,  849,  relating  to 
corporation  "stock"  transfers.  Hudson  v. 
Bank   of  Pine   Bluff    [Ark.]    87   S.   W.   1177. 

8.  See  4  C.  D.  833. 

0.  Civ.  Code,  |§  1640,  1641,  1642.  Cornish 
V.   Woolverton    [Mont.]    81   P.   4. 

10.  Syracuse  Sav.  Bank  v.  Merrick  182 
N.  Y.-387,  75  N.  E.  232;  Huitink  v.  Thompson 
[Minn.]  104  N.  W.  237,  B.  &  C.  Comp.  § 
5368.  Barringer  v.  Loder  [Or.]  81  P.  778. 
Section  5362,  B.  &  C.  Comp.,  providing  that 
mortgages  "may"  be  assigned  by  an  instru- 
ment in  writing  and  recorded,  does  not  repeal 
sec.  5367,  providing  that  a  note  secured  by 
mortgage  could  be  transferred  by  indorse- 
ment and  its  payment  noted  on  the  record 
to  discharge  the  mortgage.  Id.  Civ.  Code', 
§  3823  declares  that  an  assignment  of  a 
mortgage  may  be  recorded  and  shall  operate 
as  a  notice  to  all  persons  subsequently  de- 
riving title  from  the  assignor.  Cornish  v. 
Woolverton  [Mont.]  81  P.  4. 

11.  Hurd's  Rev.  St.  1903,  c.  30,  §  28.  ■  Bal- 
timore, etc.,  R.  Co.  V.  Brubaker,  217  111.  462, 
75  N.  E.  523. 

12.  Code,  §  2957.  Adverse  possession  for 
more  than  the  statutory  period  cannot  be 
thus  shown.  Fagan  v.  Hook  [Iowa]  105  N. 
W.  155. 

13.  State    V.    Harman    [W.    Va.]    50    S.    E. 
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titled  to  record  does  not  affect  it  as  against  a  subsequent  grantee  with  actual  knowl- 
edge of  ita  existence/'*  and  the  record  of  a  deed,  which  is  void  as  a  record,  because  of 
the  improper  acknowledgment  of  the  deed,  is  nevertheless  admissible  to  show  the 
existence  of  the  deed.^^  Contracts  for  the  sale  of  standing  timber,^''  or  deeds  there- 
of^' convey  an  interest  in  the  land  and  must  be  recorded. 

Necessity,  operation  and  effect  of  recording}^ — Eecord  of  a  deed  is  not  essen- 
tial to  delivery,  even  though  it  be  withheld  from  record  by  agreement  of  the  parties.^" 

The  only  purpose  of  recordation  is  to  give  notice,^^  failure  to  record  not  af- 
fecting the  validity  of  the  instrument  as  between  the  parties,^^  or  those  having 
knowledge  thereof.^^  The  Mississippi  law  requiring  the  recording  of  town  plats 
before  sale  of  lots  by  reference  to  them  has  no  application  to  prior  sales.^* 


828.  Acknowledg-ment  or  proof  necessary 
under  Rev.  St.  1889,  §  2418.  Williams  v. 
Butterfleld,   182  Mo.   181,   81   S.  W.    615. 

14.  Wanza  v.  Trapp  [Tex.  Civ.  App.]  13 
Tex.  Ct.  Rep.  148,  87  S.  W.  877.  Under 
Rev.  St.  1889,  §§  2419,  2420,  only  such  deeds 
as  are  acknowledged  or  proved  impart  con- 
structive notice  to  a  subsequent  purchaser 
in  good  faith.  Williams  v.  Butterfleld,  182 
Mo.  181,  81  S.  W.  615.  And  Rev.  St.  1899, 
§  3118,  does  not  operate  to  cure  such  defect, 
except  in  deeds  recorded  one  year  prior  to 
1887.  Id.  Where  the  record  did  not  show 
that  the  subscribing  witness  who  made  the 
proof  was  sworn  as  required  by  Rev.  St. 
1895,  art.  4622,  a  certified  copy  of  it  was 
inadmissible  in  evidence.  Wanza  v.  Trapp 
[Tex.  Civ.  App.]  13  Tex,  Ct.  Rep.  148,  87 
S.  W.  877.  A  deed,  if  recorded  without 
acknowledgment  or  proof,  passes  no  title. 
Said  of  a  tax  deed  under  the  West  Virginia 
statute.  State  v.  Harman  [W.  Va.]  50  S.  E. 
828.  An  instrument  conveying  the  right  to 
lay  water  pipes  over  real  property,  from  a 
spring  thereon,  is  within  the  Real  Property 
Law,  §  .208  (Laws  1896,  p.  593,  c.  547),  re- 
quiring grants  of  freehold  estate  not  ac- 
knowledged before  delivery  to  be  attested 
by  at  least  one  witness,  to  make  them  ef- 
fective as  against  a  subsequent  purchaser. 
Clark  V.  Strong,  105  App.  Div.  179,  93  N.  T. 
S.  514.  Under  Civ.  Code,  §  4667,  a  certificate 
of  acknowledgment  of  a  mortgage  by  hus- 
band and  wife  is  not  rendered  insufficient 
as  notice  to  subsequent  purchasers  because, 
through  failure  to  fill  blanks,  it  stated  that 
the  parties  "severally  acknowledged  -^he — 
executed  the  same."  Trerise  v.  Bottego 
[Mont.]   79  P.  1057. 

15.  Ladnier  v.  Stewart   [Miss.]    38   So.   748. 

16.  Simmons  v.  Hewitt  [Tex.  Civ.  App.] 
87  S.  W.  188;  Wanza  v.  Trapp  [Tex.  Civ. 
App.]    13    Tex.    Ct.    Rep.    148,    87    S.    W.    877. 

17.  De  Camp  v.  Wallace,  45  Misc.  436,  92 
N.  T.  S.   746. 

18.  King-Ryder  Lumber  Co.  v.  Scott 
[Ark.]    84    S.    W.    487. 

19.  See  4  C.  L.  834.  As  to  record  of  in- 
strument as  evidence,    see   5  C.   L.    1349. 

20.  Bunten  v.  American  Security  &  Trust 
Co.,  25  App.  D.  C.  226.  It  is,  however,  prima 
facie  evidence  of  delivery.  Konser  v.  Kon- 
ser    [111.]    76  N.   E.    846. 

21.  Schnitger  v.  Barikin  [Mo.]  91  S.  W. 
122.  A  public  record  is  an  available,  con- 
venient and  ready  means  of  information  as 
to  all  such  questions  touching  the  title  to 
real  property  as  are  required  to  be  made  a 
matter  of  record.  Eastwood  v.  Standard 
Mines  &  Milling  Co.  [Idaho]  81  P.  382.    Under 


Laws  1885,  p.  233,  c.  147,  no  conveyance  of 
land  is  valid  against  purchasers  for  a  valua- 
ble consideration,  except  from  the  registra- 
tion thereof.  Hinton  v.  Moore  [N.  C]  51  S. 
E.  787.  A  mortgagee  who  fails  to  record 
his  mortgage  given  for  the  purchase  price 
of  real  estate,  until  after  the  bankruptcy 
of  the  mortgagor  is  not  entitled  to  payment 
in  full  as  against  general  creditors.  In  re 
Lukens,  138  P.  188.  The  record  of  a  mort- 
gage which  does  not  state  the  amount  of  the 
debt  it  was  given  to  secure,  is  notice  of  all 
the  mortgagee's  rights  in  the  property. 
Equitable  Bldg.  &  Loan  Ass'n  v.  King  [Fla.] 
37    So.    181. 

22.  Licata  v.  De  Corte  [Fla.]  39  So.  58; 
Rhea  v.  Planters'  Mut.  Ins.  Co.  [Ark.]  90  S. 
W.  850.  The  mere  fact  of  an  agreement  to 
withhold  a  mortgage  from  record  is  not  of 
itself  such  evidence  of  a  fraudulent  purpose 
as  to  constitute  a  fraud  in  la^v,  but  it  is  a 
circumstance  constituting  more  or  less  co- 
gent evidence  of  a  want  of  good  faith. 
Rogers  v.  Page  [C.  C.  A.]  140  F'.  596.  Unre- 
corded deed  of  railroad  right  of  way  sus- 
tained. Harman  v.  Southern  R.  Co.  [S.  C] 
51  S.  E.  689.  Under  the  laws  of  North  Caro- 
lina (ch.  147,  p.  233,  Laws  1885)  registration 
is  not  necessary  to  the  validity  of  a  deed 
for-  valuable  consideration,  effective  under 
the  statute  of  uses,  as  between  the  parties. 
Hinton  v.  Moore  [N.  C]  51  S.  E.  787.  An  un- 
recorded mortgage  is  good  as  against  the 
mortgagor  or  any  one  claiming  under  him 
with  notice.  Girard  Trust  Co.  v.  Baird,  212 
Pa.  41,  61  A.  507.  An  unrecoxded  assign- 
ment of  a  mortgage  is  good  against  every 
one  except  a  bona  fide  purchaser  or  incum- 
brancer. State  V.  Coughran  [S.  D.]  103  N. 
W.  31.  The  assignee  of  a  mortgage  who, 
by  her  agent,  keeps  possession  of  the  papers, 
is  not  required  to  record  the  assignment  to 
protect  herself  as  against  later  assignees 
from  persons  not  in  possession  .and  merely 
describing  the  mortgage.  Richards  Trust 
Co.  V.  Rhomberg  [S.  D.]  104  N.  W.  268; 
Miller  V.  Berry  [S.  D.]  104  N.  W.  311.  The 
preparation  and  delivery  of  a  satisfaction 
piece  to  the  mortgagor  is  not  essential  to 
the  validity  of  the  satisfaction,  but  only  to 
create  record  evidence  of  that  which  is  ac- 
complished by  mere  payment  of  the  indebt- 
edness. Friend  v.  Tahr  [Wis.]  104  N.  W. 
997. 

23.  Priority  of  record,  under  Ky.  St. 
§§  494-496  does  not  confer  priority  of  lien, 
where  the  second  mortgagee  has  knowledge 
of  the  prior  mortgages.  Flowers  v.  Moor- 
man,  27  Ky.'  L.  R.   728,   86  S.  W.  545. 
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Sufficiency,  operation  and  effect  of  record.^^ — Public  records  operate  as  con- 
structive notice  to  those  persons  only  who,  for  their  own  protection,  are  bound  to 
search  for  them;  as  to  other  persons,  the  notice  must  be  actual,  not  constructive.^* 
The  recording  act  does  not  operate  to  cure  jurisdictional  defects  in  tax  proceedings.^^ 
The  presumption  is  that  notice  to  the  public  is  given  only  by  a  recording  of  the 
document  in  the  official  records,  and  the  burden  of  proving  a  prior  notice  is  upon  the 
party  alleging  it.^*  A  person  may  rest  upon  the  constructive  notice  which  the  record 
of  his  title  imparts  and  he  is  under  no  obligation  to  give  any  other  notice  to  any  one 
who  assumes  to  deal  with  other  parties  in  reference  to  such  property.^*  But  while  he 
may  remain  passive,  he  must  not  actively  deceive  or  mislead  a  reasonable  person 
or  deter  or  dissuade  him  from  examining  the  record  and  learning  the  true  condition 
of  the  title.'"  Eecord  begins  with  the  delivery  of  the  instrument  to  the  proper 
officer,'^  and  in  such  case  a  mistake  made  in  the  actual  record  thereof  does  not 
prejudice  the  party  interested  as  against  a  subsequent  purchaser.^^  The  instrument 
must  be  recorded  in  the  proper  book.'' 

The  record  is  constructive  notice  to  all  subsequent  purchasers'*  of  those  mat- 


24.  Rev.  Code  1892,  |  4403.  Wellborn  v. 
MuUer,    84  Miss.   726,    36  So.    544. 

25.  See   4   C.  L.   835. 

26.  Garrett  v.    Simpson,    115    111.    App.-.62. 

27.  Although  the  deed  was  regular  on  Its 
face  it  was  invalidated  by  jurisdictional  de- 
fects in  the  description  on  the  assessment 
roll.  Jackson  v.  Bailey  [S.  D.]  104  N.  W. 
268. 

28.  Peacock,  Hunt  &  "West  Co.  v.  Thag- 
gard,  128  P.  1005. 

29.  Eastwood  v.  Standard  Mines  &  Mill- 
ing Co.  [Idaho]  81  P.  382.  Where  at  the 
time  of  the  cessio  bonorum  the  mortgage  is 
properly  inscribed,  there  is  no  necessity  for 
reinscription,  under  Civ.  Code,  art.-  3369,  as 
against  the  syndic  of  the  insolvency,  the 
jurisprudence  on  that  subject  not  being  al- 
tered by  Act  No.  15,  p.  12,  of  1894.  Trezevant 
v.  Levy's  Heirs,  114  La.  867,  38  So.  589. 
Persons  who  have  neglected  to  make  known 
their  ownership  of  lands  by  record  or  other- 
wise, are  presumed  to  have  notice  of  a 
suit  brought  against  the  record  owner  for 
the  collection  of  taxes  thereon,  under  sec- 
tion 9303,  Rev.  St.  1899.  Schnitger  v.  Ran- 
kin  [Mo.]   91  S.  W.  122. 

30.  Eastwood  v.  Standard  Mines  &  Mill- 
ing Co.    [Idaho]    81   P.   382. 

31.  An  instrument,  substituting  a  trustee 
in  a  trust  deed,  is  of  record  from  the  time 
of  its  delivery  to  the  clerk  of  the  chancery 
court  for  record.  Brown  v.  British  American 
Mortg.  Co.   [Miss.]   38  So.  312. 

32.  Chapman  &  Co.  v.  Johnson  [Ala.]  38 
So.  797.  A  devisee  is  a  purchaser  within  the 
Real  Property  law,  §  208  (Laws  1896,  p. 
593,  c.  547),  requiring  the  attestation  of  con- 
veyances of  freehold  estates,  to  make  them 
effective  as  against  subsequent  purchasers.. 
Clark  v.  Strong,  105  App.  Div.  179,  93  N. 
T.   S.    514. 

33.  Previous  to  June  13,  1892,  when 
Rev.  St.  1892  took  eCCect,  the  circuit  court 
clerks  were  not  required  to  record  real 
estate  mortgages  In  special  books,  and  a 
mortgage  filed  and  recorded  before  that  date 
in  the  Miscellaneous  Record  Book  was  con- 
structive notice  to  subsequent  purchasers 
and  mortgagees.     Ivey   v.  Dawley   [Fla.]    39 


So.  498.  A  deed  absolute  on  its  face,  but 
intended,  under  a  parol  contract,  to  operate 
as  a  mortgage,  is  properly '  recorded  as  a 
deed  (Merchants'  State  Bank  v.  Tufts  [N.  D.] 
103  N.  W.  760),  and  is  notice  to  subsequent 
incumbrancers  or  purchasers  (Id.).  But  a 
warranty  deed,  which  recites  that  it  is  given 
to  secure  the  payment  of  certain  notes  and 
contains  a  power  of  sale,  is  notice  to  all 
the  world  of  Its  execution,  from  the  time 
of  its  filing,  notwithstanding  its  record  In 
the  Mortgage  Book  instead  of  the  Deed 
Book.  Greenfield  v.  Stout  [Ga.]  50  S.  B.  111. 
34.  Under  Sayles'  Ann.  Civ.  St.  1897,  art. 
4652,  the  record  is  notice  to  all  persons 
of  the  existence  of  the  record.  San  Augus- 
tine County  V.  Madden  [Tex.  Civ.  App.]  13 
Tex.  Ct,  Rep.  219,  87  S.  W.  1056.  The  record 
of  a  Judgment  lien  upon  property  is  construc- 
tive notice  to  a  purchaser,  though  he  has  no 
actual  notice,  on  account  of  an  error  by  the 
abstracter  of  the  title.  Stastny  v.  Pease, 
124  Iowa,  587,  100  N.  W.  482.  Payments 
made  by  the  purchaser  from  a  mortgagor 
to  the  assignor  of  the  mortgage  after  the  re- 
cording of  the  assignment,  are  made  at  his 
own  risk,  especially  in  the  absence  of  any 
showing  that  the  assignor  held  the  note  at  the 
time  of  the  payment.  Cornish  v.  Woolver- 
ton  [Mont.]  81  P.  4.  Deed  by  owner  of  north 
half  of  street  to  city  and  release  of  claim 
of  damages  caused  by  grading,  duly  re- 
corded, is  notice  to  purchasers  of  lots  on 
such  street,  whose  deeds  are  executed  and 
recorded  subsequently  to  owner's  deed  and 
release.  Tabor  St.,  26  Pa.  Super.  Ct.  167. 
The  record  of  a  contract  for  the  sale  of 
trees,  creating  a  lien  on  the  land  for  the 
price  thereof,  was  notice  to  subsequent  pur- 
chasers. Stark  V.  Hicklin,  112  Mo.  App.  419, 
87  S.  W.  106.  The  filing  in  the  oflUce  of  the 
register  of  deeds  of  a  duly  certified  copy  of 
an  order  appointing  a  receiver  of  an  in- 
solvent, as  provided  in  §  4228,  Gen.  St.  1894, 
is  notice  to  all  parties  dealing  thereafter 
with  lands  of  the  Insolvent  situated  in  the 
county.  Noyes  v.  American  Freehold  Land 
Mortg.  Co.  [Minn.]  105  N.  W.  1126.  It  is  not 
necessary  that  a  description  of  all  the  lands 
owned  by  the  Insolvent  be  Included  in  such 
notice.     Id. 
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ters  which  are  stated  in  the  record^'  or  may  be  implied  therefrom/"  notwithstand- 
ing the  clerk's  failure  to  index  it  as  required  by  law  and  the  grantee's  withdrawal  of 
his  deed  after  record;'^  but  the  record  of  instruments  not  in  their  chain  of  title  is  no 
notice  to  purchasers  of  lands/'  and  a  party  is  not  charged  with  constructive  notice  of 
anything  that  the  record  does  not  show.^"     In  the  absence  of  actual  notice*"  parties . 


35.  Conveyance  of  growing  trees.  King- 
Ryder  Lumber  Co.  v.  Scott  [Ark.]  84  S.  W. 
487.  A  contract  for  the  purchase  of  stand- 
ing timber  together  with  a  declaration  by 
the  vendee  that  he  held  as  executor  of  his 
wife,  when  recorded,  was  notice  to  all  par- 
ties. De  Camp  v.  Wallace.  45  Misc.  436,  92 
N.  Y.  S.  746.  Civ.  Code,  §  1640  makes  the 
record  of  a  mortgage  notice  of  its  contents. 
Cornish  v.  Woolverton  [Mont.]  81  P.  4.  The 
vendee  must  take  notice  of  all  facts  shown 
by  the  deed  to  his  vendor.  Deskins  v.  Big 
Sandy  Co.  [Ky.]  89  S.  W.  695.  The  record 
of  a  deed  under  which  possession  has  been 
taken  is  notice  to  all  persons  of  the  extent 
oJ'  the  grantee's  possession.  Scott  v.  Mineral 
Development  Co.  [C.  C.  A.]  130  F.  497.  The 
character  of  grantees'  title.  Land  conveyed  to 
two  persons  as  tenants  in  common  cannot 
be  held  by  creditors  of  a  partnership  com- 
posed of  such  grantees  as  against  the  in- 
dividual creditors  of  such  partners.  Parol 
evidence  inadmissible  to  show  that  such 
deed  was  in  fact  to  a  partnership  composed 
of  the  grantees.  Cundey  v.  Hall,  208  Pa. 
335,  57  A.  761.  The  trusteeship  of  the 
grantee  when  "trustee"  follows  his  name. 
Flitcraft  v.  Commonwealth  Title  Ins.  & 
Trust  Co.,  211  Pa.  114.  60  A.  557;  Sternfels 
V.  Watson,  139  F.  505.  One  who  takes  a 
mortgage  on  lands  deeded  to  the  mortgagor 
with  a  lien  retained  in  the  deed  takes  with 
notice  of  the  grantor's  claim.  King  v.  Huni, 
25  Ky.  L.  R.  2266,  81  S.  W.  254.  An  ad- 
ministrator's deed  which  describes  the  rec- 
ord, volume  and  page  where  the  order  au- 
thorizing the  sale  of  real  estate  is  entered 
according  to  Burns'  Ann.  St.  1901.  §  2518,  is 
notice  to  subsequent  purchasers  of  the  quan- 
tity of  land  authorized  to  be  sold  and  con- 
veyed. Pierce  V.  Vansell  [Ind.  App.]  74  N. 
B.  554.  Where  the  owner  of  lands  conveys 
the  same,  with  an  exception  of  rights  un- 
der a  prior  oil  and  gas  lease,  and  the  con- 
veyance is  duly  recorded,  subsequent  pur- 
chaserg  take  with  constructive  notice  of 
such  exception,  whether  they  have  actual 
knowledge  or  not.  Moore  v.  Griffln  [Kan.] 
83  P.  395.  Where  an  administrator's  deed 
described  th«  record,  volume  and  page  where 
the  order  for  the  execution  of  the  deed  was 
entered,  as  prescribed  by  Burns'  Ann.  St. 
1901,  §  2518,  subsequent  purchasers  are  char 
geaole  with  notice  of  what  the  record  dis 
closes,  as  to  quantity  of  land  authorized  to 
be  sold  and  conveyed.  Pierce  v.  Vansell 
[Ind.  App.]  74  N.  E.  554.  A  recorded  plat 
is  constructive  notice  to  all  the  world  of  the 
lots  streets  and  avenues  therein.  Wickham 
V.  Twaddell,  25  Pa.  Super.  Ct.  188.  The  own- 
er of  a  lot  in  such  a  plat  is  entitled  to  as- 
sume that  every  newcomer  will  regard  the 
notice  furnished  by  the  public  records  of  the 
location  and  width  of  the  streets  and  ave- 
nues  therein.     Id. 

30.  A  statement  In  a  deed  that  the  inter- 
est conveyed  was  an  undivided  one-half  in- 
terest. Imported  notice  to  subsequent  pur- 
chasers from  the  grantor  that  there  was  an 


undivided  one-half  interest  outstanding  and 
not  claimed  by  the  grantor.  Costello  v. 
Graham  [Ariz.]  80  P.  336.  The  purchaser  of 
land  entered  under  the  homestead  law  is 
chargeable  with  notice  that  the  entryman 
had  power  to  convey  or  incumber  his  land 
any  time  after  final  proof  made  and  is 
bound  to  search  the  record  for  conveyances 
executed  by  him  after  such  time  and  prior 
to  issue  of  patent.  Peterson  v.  Sloss 
[Wash.]  81  P.  744.  Where  a  purchaser  from 
the  mortgagor  paid  the  debt  to  the  assignor 
of  the  mortgage,  after  the  assignment  had 
been  recorded,  and  took  a  release,  a  subse- 
quent purchaser  from  him  who  made  such 
payment  was  charged  with  notice  that  the 
assignor  had  no  po^n^er  to  execute  the  re- 
lease, and  was  not  a  bona  fide  purchaser  for 
value.  Cornish  v.  Woolverton  [Mont.]  81 
P.  4.  Where  building  restrictions  appear  in 
the  direct  chain  of  title  to  real  property,  the 
purchaser  thereof  is  chargeable  with  knowl- 
edge of  the  purpose  of  such  restrictions. 
Hemsley  v.  Marlborough  House  Co.  [N.  J. 
Err.  &  App.]  61  A.  455.  Where,  on  sale  of  a 
minor's  land,  the  deed  was  made  to  a  third 
party  who  immediately  conveyed  to  the 
guardian,  the  simultaneous  dates  of  the 
deeds  on  record  constituted  notice  to  a  mort- 
gagee of  the  fraudulent  character  of  the  trans- 
action. Burns  v.  Cooper  [C.  C.  A.]  140  F. 
273.  In  Pennsylvania  the  filing  in  the 
prothonotary's  office  of  a  building  contract 
containirtg  a  stipulation  against  liens,  bear- 
ing date  more  than  ten  days  prior  to  tlie 
date  of  the  filing,  puts  all  persons  upon  in- 
quiry as  to  the  actual  date  of  the  contract. 
Act  of  June  26,  1895  (P.  L.  369)  requires  a 
contract  to  protect  property  against  liens 
to  be  filed  within  10  days  after  its  execu- 
tion.    Cutter  V.  Pierson,  26  Pa.  Super.  Ct.  10. 

37.  It  is  not  tlie  grantee's  duty  to  see 
that  the  deed  is  properly  indexed  before  he 
removes  it,  but  the  clerk's.  Ky.  St.  1903.  §§ 
500,  513.  Herndon  v.  Ogg,  27  Ky.  L.  R.  268, 
84  S.  W.  754. 

38.  Meacham  v.  Blaess  [Mich.]  12  Det. 
Leg.  N.  412,  i04  N.  W^.  579.  A  deed  executed 
by  the  entryman  under  the  homestead  law, 
after  final  proofs  made  but  before  patent 
issued,  was  not  without  the  chain  of  title. 
Peterson  v.  Sloss  [Wash.]  81  P.  744.  Where 
Texas  lands  owned  by  a  nonresident  were 
sold  to  pay  debts,  regardless  of  the  testa- 
tor's will,  such  will  was  not  in  the  chain  of 
title  of  a  subsequent  purchaser,  though  fil- 
ed and  proved  in  Texas,  and  was  not  notice 
of  outstanding  equities.  Nelson  v.  Bridge 
[Tex.  Civ.  App.]  87  S.  ,W.  885.  Recitals  in 
recorded  deeds  not  in  the  chain  of  title  are 
not  notice  of  equities  of  third  persons. 
Mansfield  v.  Johnson  [Fla.]  40  So.  196. 

3».  Record  of  will  held  not  to  show  to 
what  use  plaintiff's  money,  due  her  there- 
under, had  been  put.  and  record  of  deed 
held  not  to  show  that  the  lands  described 
therein  had  been  purchased  witli  her  money. 
Prewitt  V.  Prewitt,  188  Mo.  675,  87  S.  W. 
1000.     The    record     of     a    defective     title     to 
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are  entitled  to  rely  on  the  public  records"  as  written"  as  to  title  and  incumbrances." 
In  the  absence  of  notice  a  recorded  instrument  has  preference  over  an  unrecorded 
one.**  In  Montana  the  burden  is  on  the  grantee  in  an  unrecorded  deed  to  show 
that  a  subsequent  purchaser,  whose  deed  is  recorded,  had  notice,  either  actual  or  con- 
structive ;*^  but  in  California  the  subsequent  purchaser  must  show  that  he  is  a  pur- 
chaser in  good  faith  and  for  a  valuable  consideration.*"    The  word  "subsequent"  in 


county  school  lands  Is  not  notice  to  the 
grantee  of  the  holder  of  such  title  that  a 
new  deed  from  the  county  to  such  holder, 
prior  to  the  grantee's  deed,  was  intended 
to  cure  defects  in  the  title  and  hence  In- 
valid. San  Augustine  County  v.  Madden 
[Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  219.  87  S. 
W.  1056.  The  record  of  a  mortgage  is  con- 
structive notice  only  of  its  existence  and 
its  ownership  by  the  mortgagee  named 
therein,  hut  not  of  any  assignment  to  an- 
other. Friend  v.  Tahr  [Wis.]  104  N.  W.  997. 
The  holder  of  a  trust  deed  is  charged  with 
constructive  notice  of  such  facts  only  as  ap- 
pear of  record  at  the  time  of  Its  filing  for 
record,  and  not  of  a  tax  sale  and  deed  sub- 
sequent, although  they  were  of  record  when 
he  granted  an  extension  of  time  on  tho 
trust  deed.  Garrett  v.  Simpson,  115  111.  App. 
62. 

40.  A  bona  fide  purchaser  is  not  bound  bj 
secret  trusts  existing  against  his  vendor 
Deskins  v.  Big  Sandy  Co.  [Ky.]  89  S.  W. 
695.  The  bona  fide  purchaser  of  lands  sole" 
on  foreclosure,  without  notice  of  an  alleged 
agreement  for  additional  time  to  redeem, 
cannot  be  disturbed.  Matney  v.  Williams 
[Ky.]  89  S.  W.  678.  A  mortgage  containing 
no  covenants  of  seisin  or  warranty,  execut- 
ed and  recorded  before  the  mortgagor  had 
acquired  title  to  the  premises  described 
therein,  has  no  greater  effect  than  a  quit- 
claim deed  and  is  not  enforceable  against 
the  premises  in  the  hands  of  a  purchaser  for 
value,  and  v/ithout  actual  notice  of  the  exist- 
ence of  the  mortgage,  from  the  mortgagor's 
heir.  Donovan  v.  Twist,  105  App.  Div.  171. 
93  N.  T.  S.   990. 

41.  As  a  general  rule  the  tax  collector  in 
suing  for  taxes  is  obliged  to  look  no  further 
than  the  record  of  deeds  to  learn  who  is  the 
owner  of  lands  (Wood  v.  Smith  [Mo.]  91  S. 
W.  85;  Schnitger  v.  Bankin  [Mo.]  91  S.  W. 
122);  but  this  rule  does  not  apply  where  no 
patent  to  the  land  has  been  issued,  so  that 
there  is  no  record  title  and  no  apparent  own- 
er but  the  true  owner  in  possession  of  the 
land   (Wood  v.   Smith   [Mo.]    91  S.  W.   85). 

42.  A  record  showing  legal  title  in  "Chef- 
fey"  is  no  notice  of  judgments  against  him 
under  the  name  "Sheffey."  Boyd  v.  Boyd 
[Iowa]    104   N.   W.    798. 

43.  While  there  is  conflict  of  authority 
as  to  whether  an  unauthorized  delivery  of 
a  deed  held  in  escrow  conveys  any  title  even 
in  favor  of  an  innocent  purchaser,  yet  the 
grantor  in  such  a  deed  who  knows  that  the 
grantee  therein  has  obtained  wrongful  pos- 
session thereof  and  had  It  recorded  is  es- 
topped by  negligence  in  permitting  the 
grantee's  apparent  ownership  to  exist  of 
record  for  an  unreasonable  length  of  time, 
to  assert  title  as  against  an  innocent  pur- 
chaser. Johnson  V.  Erlandson  [N.  D.]  105 
N.  W.  722.  Where  a  mortgagee  assigned  the 
note  and  mortgage  by  Indorsement  on  the 
note,    but    no    assignment    of    the    mortgage 


was  recorded,  and  the  mortgagee  foreclosed 
by  advertisement,  a  purchaser  without  no- 
tice or  knowledge  of  the  assignment  was 
protected  by  the  record.  Huitink  v.  Thomp- 
son [Minn.]  104  N.  W.  237.  A  person  taking 
a  mortgage  on  real  estate  may  rely  upon  the 
record  of  a  satisfaction  of  a  prior  mortgage 
by  the  record  owner,  in  the  absence  of 
knowledge  of  ownership  of  the  prior  mort- 
gage by  any  other  person.  Friend  v.  Yahr 
[Wis.]  104  N.  W.  997.  Purchasers  and  in- 
cumbrancers for  value,  without  notice  other 
than  the  records,  are  protected  by  the  satis- 
faction of  a  mortgage  executed  by  the  mort- 
gagee, where  there  is  no  assignment 
of  the  mortgage  on  the  record.  Mc- 
Vay  v.  Tousley  [S.  D.]  105  N.  W.  932.  The 
purchaser  of  real  property  may  rely 
upon  the  record  of  a  release  of  a  deed 
r>f  trust  executed  by  the  party  to 
whom  the  deed  was  given,  in  the  absence  of 
■vny  actual  knowledge  of  any  fraud  in  the 
execution  of  the  release.  Bristow  v. 
Thackston,  187  Mo.  332,  86  S.  W.  94.  The 
purchaser  from  one  who  holds  the  record 
title,  without  notice  that  his  deed  "was  only 
a  mortgage  and  that  another  had  an  equi- 
table claim  to  the  property,  will  hold  as 
against  such  claim.  Bean  v.  Venable,  27 
Ky.  L.  R.  927,  87  S.  W.  262.  If  the  rule  that 
one  may  rely  upon  the  record  "works  hard- 
ship to  a  third  person,  it  is  usually  charge- 
able to  the  latter's  negligence  in  not  exercis- 
ing ordinary  care  to  guard  his  0"wn  inter- 
est by  causing  the  record  to  show  the  actual 
state  of  the  case.  Friend  v.  Yahr  [Wis.] 
104  N.  W.  997. 

44.  Williams  v.  White  Castle  Lumber  & 
Shingle  Co.,  114  La.  448.  38  So.  414.  Where 
.4.  sells  to  B.,  who  fails  to  record,  and  B. 
sells  to  C,  who  records,  and  A.  sells  to  D., 
who  records  after  C.  the  title  of  C.  pre- 
vails. Phelan  v.  Wilson.  114  La.  813,  38  So. 
570.  Where  an  attachment,  levied  without 
notice  of  a  prior,  unrecorded  deed,  is  per- 
fected by  judgment,  execution  sale  and  deed, 
it  holds  as  against  the  grantee  in  the  un- 
recorded' deed.  Ray  v.  Keith,  218  111.  182,  75 
N.  B.  921.  Where  two  mortgages  are  filed 
simultaneously,  neither  has  priority  and  the 
foreclosure  of  one  extinguishes  the  lien 
of  the  other;  hence,  a  written  notice  served 
on  the  sheriff  that  the  sale  was  to  be  made 
subject  to  the  lien  of  the  other  had  no  effect. 
Bonstein  v.  Schweyer.  212  Pa.  19,  61  A.  447. 
In  order  that  a  subsequent  unrecorded  mort- 
gage lien  may  be  held  prior  to  the  lien  of  a 
recorded  mortgage  to  secure  future  ad- 
vances, as  to  such  advances  made  after  the 
second  mortgage,  notice  must  have  been 
given  to  the  prior  mortgagee  before  such 
later  advances.  Proof  of  notice  insufficient. 
Peacock,  Hunt  &  West  Co.  v.  Thaggard,  128 
P.   1005. 

45.  Civ.   Code.   §  1641.     Sheldon  v.   Powell 
[Mont.]    78    P.    491. 

46.  Under   the    rule   embodied   in   §§    1214, 
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the  Colorado  recording  act  has  reference  to  the  recording,  and  not  to  the  date  of  the 
instrument,  so  that  the  bona  fide  purchaser  whose  conveyance  is  first  filed  for  record 
is  entitled  to  preference.*^ 

Recording  officers  and  administration  of  the  acts.*^ — The  act  of  recording  papers 
is  the  creature  of  statute,  and  the  statute  must  be  followed.*"  The  recorder  of 
deeds  is  a  ministerial  officer  and  has  no  jurisdiction  to  pass  upon  the  validity  of  in- 
struments presented  for  record. ^^  He  is  required  to  receive,  and  file  or  record  instru- 
ments duly  executed  and  purporting  on  their  face  to  be  such  instruments  as  are  en- 
titled to  be  filed  or  recorded.^^  He  may  use  discretion,  but  not  judicial  discretion.^^ 
It  is  the  duty  of  the  recording  clerk  to  see  that  deeds  are  properly  indexed  and  not 
of  the  person  presenting  them  for  recofd.^^  Under  the  statutes  of  Tennessee, 
relative  to  the  bonds  of  the  register  of  deeds  and  his  liability  thereunder,  he  is  liable 
for  a  failure  to  register  a  deed  correctly,  although  his  negligence  is  neither  willful  nor 
so  gross  as  to  imply  willfulness."*  The  cause  of  action  therefor  accrues  when  the 
vendee  is  deprived  of  his  property.'*^  Under  the  Massachusetts  statute  requiring 
the  final  decision  in  the  supreme  or  superior  court,  in  proceedings  to  register  title 
therein,  to  be  certified  to  the  land  court  where  an  appeal  is  taken  from  the  land  court 
to  the  superior,  and  thence  to  the  supreme  court,  the  latter's  decision  cannot  be  cer- 
tified directly  to  the  land  court,  but  through  the  superior  court.^^ 

(§3)  C.  Wills  and  their  prolate  and  administration  proceedings.^'' — Where  a 
will  was  duly  probated  and  the  records  of  the  county  were  afterwards  destroyed  by 
fire,  it  will  be  presumed. that  the  clerk  duly  recorded  the  will  and  its  probate  accord- 
ing to  law,  making  it  constructive  notice."^  Especially  when  a  clerk's  certificate  to 
that  efEect  appears  on  the  original  will ;  and  the  f aet  that  the  will  was  not  permitted 
to  remain  in  the  clerk's  ofiice  as  required  by  law  is  immaterial  as  to  third  persons."^ 

(§  2)  D.  Chattel  mortgages,  conditional  sales  and  other  lien-s.'^'' — In  most 
states  chattel  mortgages,"  conditional  sales,'^  and  other  liens,  are  void  as  against 


1217,  of  Civil  Code.  And  the  fact  that  plain- 
tiff 'alleged  that  defendants  had  notice  of 
his  title  when  they  took  their  conveyance 
and  that  such  allegation  was  traversed,  did 
not  shift  the  burden.  BeU  v.  Pleasant,  14B 
Cal.  410,  78  P.   957. 

47.  Mills-  Ann.  St.  p.  593,  §  446,  provides 
that  deeds,  etc.,  shall  take  effect  as  to 
"subsequent  bona  fide  purchasers  after  hl- 
ing  for  record.  Houlahan  v.  Finance  Con- 
sol.  Min.   Co.    [Colo.]    82  P.   484. 

48.  See  4  C.  L.   836. 

49.  State   V.   Harman    [W.   Va.]    50   S.    B. 
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50.  Dancy  v.   Clark,    24  App.  D^C.   487. 

51.  Dancy  v.  Clark,  24  App.  D.  C.  487. 
Only  when  acknowledged  or  proven.  State 
V.  Harman  [W.  Va.]   50  S.  E.   828. 

52.  Even  if  the  recorder  exceeds  his  dis- 
cretion in  refusing  to  record  a  certificate  of 
incorporation,  yet  mandamus  will  not  issue 
to  compel  him  to  record  it,  if  it  appears  that 
the    paper    is    invalid.     Dancy    v.    Clark,    24 

'^'53'  ky'  St.  1903,  .5§  500,  513.  Herndon  v. 
n^s'  27  Ky.  L.  K.  268,  84  S.  W.  754. 
°|4.  Code  1858,  S§  '''-,'''■  '^\'\'^  tH' 
2071  2075,  2097  (Shannon's  Code,  |§  559,  562, 
566  567  570,  3748,  3752,  4494).  State  v. 
McClellan    113  Tenn.   616,   85  S.  W.    267. 

55!  State  V.  McClellan.  113  Tenn.  616,  85 
S.  W.   267. 


56.  Rev.  Laws,  c.  128,  §  14.  Jeffrey  v. 
VvTinter  [Mass.]   76  N.  E.  282. 

57.  See  4  C.  D.   836. 

58.  Laws  1848,  p.  236,  c.  157,  S  3  (Pasch. 
Dig.  art.  1262),  in  force  in  1854.  Hymer  v. 
Holyfield  [Tex.  Civ.  App.]  13  Tex.  Ct.  Rep. 
201,   87  S.  W.  722. 

59.  Pasch.  Dig.  art.  1236.  Hymer  v.  Holy- 
field  [Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  201, 
ST  S.  W.  722. 

eo.  See  .4  C.  L.  836.  See,  also,  Chattel 
Mortgages,   5   C.  L.  574. 

61.  A  contract  which  conveys  personal 
property  to  another  to  secure  the  payment 
of  a  debt  is  a  chattel  mortgage  and  must 
be  signed  by  two  witnesses  and  filed  with 
the  register  of  deeds,  as  required  by  5§ 
3578,  8583,  Wilson's  Rev.  &  Ann.  St.  1903,  to 
be  valid  as  against  creditors.  Thompson  v. 
Crosby   [Okl.]    82  P.   643. 

62.  A  transaction  is  a  conditional  sale, 
whenever  payment  is  a  prerequisite  to  the 
passing  of  title.  Pringle  v.  Canfleld  [S.  D.] 
104  N.  W.  223.  An  instrument  called  a  "lease." 
acknowledging  the  receipt  of  part  payment 
and  providing  for  payment  by  instalments, 
until  a  certain  sum  was  paid,  whereupon 
the  property  involved  was  to  belong  to  the 
lessee,  was  a  conditional  sale  (Id.),  valid  as 
to  third  parties  as  well  as  to  the  parties  to 
the  transaction  (Kidder  v.  Wittler-Corbin 
Machinery  Co.,   38  Wash.  179,   80  P.   301).     A 


6  Cur.  Law.  NOTICE  AND  EECOED  OF  TITLE  §  2D.  '  825 

creditors  and  subsequent  creditors  or  mortgagees  in  good  faith,  unless  iiled  or  record- 
ed or  accompanied  by  a  visible  and  continuing  change  of  possession.^^  An  assign- 
ment of  a  deposit  m  a  bank  by  check  being  absolute,  the  property  does  not  remain 
m  the  possession  of  the  assignor  and  is  not  affected  by  the  recording  acts,"  and 
the  fact  that  the  mortgage  was  duly  recorded  does  not  prevent  the  attaching  of  an 
artificer's  lien  for  repairs  duly  authorized  to  be  made  on  the  chattels."^  Statutory 
provisions  as  to  filing  or  recording  must  be  strictly  complied  with  by  the  mortgagee  f* 
but  the  failure  of  the  officer  with  whom  a  chattel  mortgage  is  filed,  to  perform  his 
duty  in  any  respect  does  not  affect  the  mortgagee's  rights." 

Eegistration  of  a  chattel  mortgage  is  constructive  notice  to  subsequent  pur- 
chasers,^^ and  a  chattel  mortgagee  for  money  presently  paid,  who  records  his  mort- 
gage, has  a  superior  right  to  the  holder  of  a  prior  unrecorded  mortgage,  of  which  he 
had  neither  actual  nor  constructive  notice;""  but  the  unauthorized  registration  of  a 
mortgage  on  personal  property  is  not  constructive  notiee.''°  While  one  buying  from 
the  possessor  of  chattels  ordinarily  takes  as  a  bona  fide  purchaser,  yet  in  Alabama 
he  can  not  so  talce  from  a  bailee  until  after  three  years'  possession,'^  and  it  is  in- 
cumbent on  him  to  show  this  as  against  the  true  owner,^^  and  the  purchaser  of  chat- 
tels is  bound  by  any  knowledge  he  may  have  affecting  the  title  to  the  same.'^ 


contract  by  the  United  States,  by  which  all 
parts  of  certain  machinery,  paid  for  by  the 
government  under  a  specified  system  of  par- 
tial payments,  became  the  sole  property  of 
the  XTnited  States,  was  not'  a  conditional 
sale  requiring:  record  under  Va.  Code  1904, 
§  2462,  p.  1219.  Trigg  Co.  v.  Bucyrus  Co. 
[Va.]    51  S.  E.  174. 

63.     Kimball  Co.  v.  Piper,   111  111.  App.   82. 
Where  a  chattel  mortgage  is  declared  to  be 
"absolutely  void  as  against  the   creditors   of 
the   mortgagor,"   unless   recorded,   it   is  void 
as  to   creditors  of  a  purchaser  of  the  mort- 
gaged  property,    he   becoming    a   mortgagor 
within  the  meaning  o'f  the  statute.     Fidelity 
Trust    Co.    V.    Staten    Island   Clay   Co.    [N.    J. 
Bq.]    62    A.    441.     The    holder    of   corporation 
bonds  secured  by  a  trust  mortgage  executed 
prior  to  the  purchase  of  property  by  the  cor- 
poration    under     a    conditional     contract     is 
neither   a    subsequent    purchaser    nor    mort- 
gagee, within  the  New  Jersey   statute  mak- 
ing unrecorded  conditional  sales   void  as  to 
subsequent    purchasers    and    mortgagees    in 
good    faith.      Tilford    v.    Atlantic    Match    Co., 
134  P.   924.     The  receiver  of   the  conditional 
vendee  is  entitled  to  the  property  or  its  pro- 
ceeds, after  the  payment  of  the  full  contract 
price  to  the  vendor.  Id.  Under  the  Ohio  statute 
Rev.  St.  §S  4155   (2),   4155   (3),  declaring  con- 
ditional   sales    void    as    to    subsequent    pur- 
chasers  and  mortgagees  in  good   faith,   and 
creditors,    unless    evidenced    by   writing    de- 
posited with  the  township  clerk,  an  adjudi- 
cation in  bankruptcy  and  appointment  of  a 
trustee    operated    as    a    seizure    of    all    such 
property    in    the    bankrupt's    possession.     In 
re  Press-Post  Printing  Co.,  134  F.  998.     And 
a  conditional  sale  not   so  evidenced   is   void 
as     against     his     creditors,     whether     their 
claims    arose    before    or    after    the    contract 
was  made.     Dolle  v.  Cassell  [C.  C.  A.]  135  P. 
52.     Laws   1893,   p.   56,   c.    36,   §   1,   re-enacted 
as  Rev.  Civ.  Code,  §  1315,  and  declaring  that 
all   conditional   sales   shall   vest   title   in   the 
vendee,  as  to  third  persons  with  notice,  un- 
less in  writing  and  duly  filed,  is  not  a  dep- 
rivation   of    property    without    due    process' 


of  law.  Pringle  v.  Canfield  fS.  D.]  104  N. 
W.  223.  An  agreement  in  the  nature  of  a 
chattel  mortgage,  though  neither  acknowl- 
edged nor  recorded,  giving  the  debtor  the 
possession  and  right  to  sell  in  the  usual 
course  of  business,  is  good  as  to  third  par- 
ties having  no  prior  lien,  after  possession 
taken  thereunder.  Martin  v.  Sexton,  112  HI. 
App.,  199.  While  the  withholding  of  a  chat- 
tel mortgage  from  record  may  invalidate  it 
as  a  lien  as  against  subsequent  creditors 
without  notice,  yet  it  does  not  affect  the 
mortgagee's  right  to  prove  his  debt  in  bank- 
ruptcy nor  subordinate  his  claim  to  others. 
In  re  Bwald  &  Brainard,  135  F.  168. 

64.  Kuhnes  v.  Cahill  [Iowa]  104  N  W 
1025. 

65.  The  mortgagee  by  permitting  the 
mortgagor  to  retain  possession  thereby  au- 
thorized the  latter  to  have  necessary  repairs 
made.  Ruppert  v.  Zang  [N.  J.  Law]  62  A. 
998. 

66.  A  chattel  mortgage  of  property  left 
in  possession  of  the  mortgagor  is  void  as 
against  attaching  creditors  if  not  accom- 
panied by  the  affldavit  of  good  faith,  etc., 
required  by  Civ.  Code,  §  3861.  First  Nat 
Bank  V.  Beley  [Mont.]  80  P.  256.  And  thft 
invalidity  of  a  chattel  mortgage  filed  with- 
out sucli  affldavit  is  not  cured  by  an  affidavit 
of  renewal  stating  the  requisite  facts,  filed 
under  provisions  of  Civ.  Code,   §  3866.     Id. 

67.  Scaling  v.  First  Nat.  Bank  [Tex.  C'v. 
App.]    13   Tex.   Ct.   Rep.    211,    87   S.   W.    715 

68.  Purchaser  at  execution  sale.  Howard 
V.  Beens  [Ala.]  39  So.  346.  One  who  ct  n- 
verts  property  covered  by  a  duly  recorded 
chattel  mortgage  is  charged  with  notice 
of  the  mortgagee's  lien,  although  he  receives 
and  sells  it  in  another  state.  Scaling  v. 
First  Nat.  Bank  [Tex.  Civ.  App.]  13  Tex.  Ct. 
Rep.    211,    87   S.   W.    715. 

e».     Patterson  v.  Irvin   [Ala.]   38  So.  121. 

76.  The  affidavit  of  good  faith  required 
by  Pub.  St.  1901,  c.  1010,  |  6,  was  not  sign- 
ed and  sworn  to  by  the  mortgagee.  Tisdale 
V.  Pray  Sons  Co.   [N.   H.]    62  A.   168. 

71,  72.    Matthis  v.  Thurman  [Ala.]  39  So.  360. 
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§  3.  Registraiion  and  certification  of,  land  titles  under  the  Torrens  system/'^ 
— In  proceedings  under  the  Torrens  act  all  rules  and  principles  of  law  applicable 
to  equitable  actions,  and  rules  of  practice  with  respect  to  the  trial,  evidence,  findings 
and  order  of  judgment,  unless  clearly  inappropriate  or  otherwise  provided,  should  be 
followed.''  Tax  liens  held  by  the  state  are  within  the  provision  of  the  Torrens  law, 
that  the  state  shall  be  joined  as  party  defendant  in  proceedings  thereunder  whenever 
it  has  "an  interest  in  or  lien  upon''  the  land  in  suit.'" 

Notice  of  Claim  oe  Demand;  Notices,  see  latest  topical  index. 

NOVATION. 

Definition  and  elements.'''' — Novation  is  the  extinguishment  of  one  obligation 
and  the  creating  of  another." 

Novation  between  the  same  parties.'"' — Novation- may  be  accomplished  by  the 
substitution  of  a  new  obligation  between  the  same  parties  with  the  intent  to  ex- 
tinguish'the  old  obligation.*"  Unless  the  second  agreement  in  terms  purports  to  re- 
scind the  former  one  or  unless  the  entire  subject-matter  of  the  earlier  agreement  is 
covered  by  the  later  one,  or  the  later  one  is  so  inconsistent  with  the  former  one  that 
both  cannot  stand  together,  there  is  no  rescission  of  the  former.'^ 

Novation  hy  the  substitution  of  new  parties.^^ — Novation  may  also  be  accom- 
plished by  the  substitution  of  a  new  debtor  or  creditor.*^     A  novation  contract  is  to- 


73.  The  purchaser  of  personal  property 
is  bound  by  his  knowledge  of  the  life  ten- 
ancy of  the  vendor,  and  takes  only  such  in- 
terest. Dickinson  v.  Grig-gsville  Nat.  Bank, 
111  III.  App.  183.  One  who  took  a  claim 
against  a  corporation  for  labor  performed 
while  he  was  manager,  with  knowledge  that 
the  expense  incurred  therefor  was  beyond 
the  limit  of  his  authority  tof  bind  the  cor- 
poration, was  not  a  bona  fide  purchaser  for 
value.  Farrell  v.  Gold  Flint  Min.  Co. 
[Mont.]  80  P.  1027.  A  person  who  had  been 
connected  with  the  trading  stamp  business 
long  enough  to  know  that  the  stamps  are 
not  intended  or  adapted  to  the  use  of  the 
public  generally,  and  cannot  be  so  used 
without  detriment  to  the  business,  was  not 
an  innocent  purchaser  of  such  stamps  for 
resale.  Sperry  &  Hutchinson  Co.  v.  Temple, 
137  P.  992. 

74.  See  4  C.  L.  836. 

75.  Court  erred  in  denying  a  request  by  de- 
fendants for  findings  of  fact  and  conclusions 
of  law.  Owsley  v.  Johnson  [Minn.]  103  N. 
W.  903.  The  rule  that  each  party  in  ac- 
tions involving  title  and  rights  in  real 
property  must  recover  upon  the  strength 
of  his  own,  and  not  upon  the  weakness  of 
his  adversary's  title  applies.      Id. 

76.  Section  13,  c.  305,  p.  450,  Laws  1905. 
That  section,  being  merely  an  incidental 
feature  of  the  act.  is  valid,  since  the  entire 
act  Is  constitutional.  In  re  National  Bond 
&  Security  Co.   [Minn.]  104  N.  W.  678. 

77.  See  4  C.  L.  838. 

78.  Netterstrom  v.  Gallistel,  110  111.  App. 
352 

79.  See    4   C.   L.    838. 

80.  See  Accord  and  Satisfaction,  5  C.  L. 
14;  Contracts,  5  C.  L.  664;  Sales,  4  C.  L.  1318. 
P.-iyment  by  a  note  as  novation,  see  Payment 
ar-d  Tender,  4  C.  L.  955. 

81.  Where  purchaser  of  a  stallion  war- 
ranted to  be  d.  good  foal-getter  gave  a  note 


for  part  of  the  purchase  price,  such 
note  providing  that  it  should  be  void  if  the 
stallion- was  not  as  warranted  at  the  end  of 
two  years,  held,  the  second  agreement  was 
not  a  substitution  of  contracts  or  an  abroga- 
tion of  the  original  contract.  Berkey  v. 
Lefebure  &  Sons,  125  Iowa,  76,  99  N.  W.  710. 
Furnishing  additional  .measurements  and  re- 
questing another  quotation  on  prices  held 
to  abrogate  former  contract  for  the  sale  of 
parts  of  a  machine.  Hooks  Smelting  Co.  v. 
Planters'  Compress  Co.  [Ark.]  79  S.  W 
1052. 

82.  See  4  C.  L.   838. 

83.  Where  D.  works  for  R.  and  on  set- 
tlement therefor  R.  agrees  to  pay  C.  and  S. 
to  whom  D.  is  indebted,  held  to  constitute 
a  novation.  Sherer  v.  Rubedew  [Idaho]  83 
P.  512.  Where  owner  of  property  sold  it  on 
condition  that  it  remain  in  his  possession 
and  control  until  paid  for  and  the  buyer  re- 
sold it,  his  buyer,  by  consent  of  all  parties, 
agreeing  to  pay  the  original  owner,  held  a 
novation.  Clark  v.  Delaware,  etc.,  R.  Co., 
138  N.  C.  25,  50  S.  E.  446.  A  vendee  of  land 
agreed  in  writing  to  pay  a  part  of  the  pur- 
chase price  in  cotton,  and  the  vendor  trans- 
ferred such  instrument  to  a  third  person. 
The  vendee  made  default  and  di.ed  insolvent. 
The  vendee's  heir  after  the  death  of  the 
vendee  agreed  to  transfer  the  land  to  the 
original  vendor  and  another  under  a  ver- 
bal agreement  that  they  would  pay  off  the 
instrument.  The  holder  of  the  instru- 
ment subsequently  agreed  to  this.  Held  in- 
sufficient to  establish  a  novation  discharging 
the  liability  of  the  purchasers  on  the  verbal 
agreement.  Conly  v.  Hampton  [Tex.  Civ. 
App.]  13  Tex.  Ct.  Rep.  425,  87  S.  W.  1171. 
Uncompleted  offer  of  vendee  of  property  to 
pay  agent  negotiating  the  sale  the  latter's 
claim  against  the  vendor  for  commissions, 
held  not  to  amount  to  a  novation.  Bandmari 
V.  Finn,  103  App.  Div.  322,  92  N.  T.  S.  1096. 
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be  distinguished  from  an  agreement  by  one  person  with  another  for  the  benefit  of  a 
third.  The  latter  may  be  enforceable  without  any  element  of  a  novation  contract 
characterizing  it.**  One  contract  cannot  be  wiped  out  and  another  formed  unless 
the  assent  of  all  the  parties  interested  in  both  contracts  is  given.^'  The  substitu- 
tion of  one  debtor  for  the  other  constitutes  a  consideration  for  the  promise  by  the 
defendant.*" 

Essentials.^'' — An  express  agreement  is  not  requisite  for  a  novation  or  substitii- 
tion  of  parties  to  a  contract;  it  may  be  implied.**  A  contract  of  novation  is  not 
within  the  statute  of  frauds.*" 

Proof."" — Novation  must  be  clearly  proved  f^  in  the  absence  of  such  proof  the 
presumption  is  that  there  is  no  novation,"^  the  burden  of  establishing  it  being  on  the 
party  asserting  it.°' 

Legal  effect  of  novation."* — By  a  substitution  of  debtors,  the  old  debtor  is  releas- 
ed and  the  new  debtor  becomes  liable.""  Contracts  being  substituted  the  old  one  is 
extinguished.'* 

NUISANCE. 


§  1.     Distinction      Between      Private      and 
Public    Xiiisance    (827). 

§   2.     AVliat    Constitutes    n    Nnisnnce    (828). 

§  3.     Right  to   Maintains  Defenses   (831). 

§  4.     Remedies  Against  Nuisances    (832). 

A.  Abatement      and      Injunction       (832). 

Abatement  (832).    Injunction  (832). 

Parties    (833).     Pleading,  Evidence 


and  Defenses   (834).     Judgment  or 
Decree    (835).     Costs    (835). 

B.  Criminal  Prosecution   (835). 

C.  Action  for  Damages  (836).     Pleadings 

(83b;.     Evidence     (838).     Damages 
(839). 

D.  Rights  of  Private  Persons  in  Regard 

to  Public  Nuisances   (840). 


§  1.     Distinction  between  private  and  public  nuisance."'' — Public  nuisances  are 
those  which  affect  the  public  generally."*     A  common  or  public  nuisance  is  in  its 


84.  Smith  v.  Pfluger  [Wis.]   105  N.  "W.  476. 

85.  Netterstrom  v.  Gallistel.  110  111.  App. 
352.  Averments  in  a  petition  held  insuf- 
ficient to  'show  that  the  plaintiff  was  a 
party  to  the  agreement  or  that  defendants 
made  to  it  any  promise  to  pay  the  debt. 
Palmetto  Mfg.  Co.  v.  Parker  [Ga.]  51  S.  B. 
714. 

86.  Clark  v.  Delaware,  etc.,  R.  Co.,  138  N. 
C.   26,    50   S.   B.    446. 

87.  See  4  C.  L.  838. 

88.  Lane  &  Co.  v.  United  Oil  Cloth 
Co.,  103  App.  Div.  378.  92  N.  Y.  S.  1061. 
Where,  after  the  sale  of  goods  to  an  in- 
dividual, the  business  was  incorporated  and 
the  corporation  requested  the  delivery  of  the 
goods  under  the  contract  to  it.  and  made 
payment  on  account  of  such  goods,  a  nova- 
tion was  effected.     Id. 

8!>.  Sherer  v.  Rubedew  [Idaho]  83  P.  512; 
Palmetto  Mfg.  Co.  v.  Parker  [Ga.]  51  S.  E. 
714. 

no.     See   4  C.  L.   839. 

91.  Potter  v.  Fitchburg  Steam  Engine 
Co..  110  111.  App.  430.  Case  reversed  211  111. 
138  71  N.  E.  933,  this  point  not  being  men- 
tioned. Novation  is  not  easily  presumed. 
It  must  clearly  appear  before  the  court  will 
recognize  it.  Netterstrom  v.  Gallistel,  110 
111  App.  352.  Novation  is  not  presumed. 
The  intention  to  novate  must  clearly  appear 
from  the  terms  of  the  agreement  or  by  a 
full  discharge  of  the  original  debt.  Sucker 
State  Drill  Co.  v.  Loewer  &  Co.,  114  La.  403, 
38  So  399.  Where  plaintiff  sued  upon  a  con- 
tract   a  defense  that  the   obligations  of  the 


contract  had  been  extinguished  by  nova- 
tion by  reason  of  the  creditors  having  re- 
ceived other  notes  signed  by  the  debtor,  to- 
gether with  other  and  new  parties,  payable 
at  different  dates  and  with  higher  rates  of 
interest,    held    not    sustained.     Id. 

Evidence  insufficient  to  show  agreement 
by  executrix  of  maker  of  note  to  pay  it  in 
consideration  of  the  discharge  of  the  estate 
from  liability  and  an  acceptance  of  her  as 
sole  debtor,  or  in  consideration  of  plaintiff's 
agreeing  not  to  Insist  on  her  filing  an  in- 
ventory and  accounting,  Crowell  v.  Moley, 
188   Mass.    116,    74   N.    B.    329. 

92.  Potter  V.  Fitchburg  Steam  Engine  Co.. 
110  111.  App.  430.  Case  reversed  211  111.  138. 
71  N.  E.  933,  this  point  not  being  mentioned. 

5)3.     Netterstrom   v.   Gallistel,   110   111.   App.  . 
352. 

»4.     See  4  C.  L.  839. 

95.  So  held  where  after  the  sale  of  goods 
to  an  individual,  the  business  was  incor- 
porated and  the  seller  assented  and  looked  to 
the  corporation  for  payment.  Lane  &  Co.  v. 
United  Oil  Cloth  Co.,  103  App,  Div.  378,  92 
N.  Y.  S.  1061.  See  also  Accord  and  Satis- 
faction,   5    C.    L.    14. 

98.  Where  subject-matter  of  contract  of 
sale  was  changed,  held  first  contract  could 
not  be  made  the  basis  of  a  cross  bill  by  de- 
fendant'in  a  suit  to  set  aside  the  second 
transaction  for  fraud.  Parker  v.  An- 
derson [Tex.  Civ.  App.]  85  S.  W.  856. 
A  contract  may  be  discharged  by  the 
parties  thereto  or  the  beneficiaries  therein 
by  an  entirely  new  contract,  entered  into  by 
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nature  continiiing.'''  A  private  miisance  is  defined  to  be  anything  done  to  the 
hurt  or  annoyance  of  the  lands,  tenements  or  hereditaments  of  another.^  The 
doctrine  now  is  that  a  miisance  may  at  the  same  time  be  both  public  and  private.^ 
§  2.  What  constitutes  a  nuisance.^ — At  common  law,  acts  or  things  which 
are  (1)  prejudicial  to  public  morals,  (2)  dangerous  to  life,  and  (3)  injurious  to 
public  rights,  were  nuisances  per  se.*  But  this  rule  has  often  been  made  to  bend 
to  suit  the  requirements  of  commerce  or  manufacture,"^  and  an  authorized  business 
properly  conducted  at  an  authorized  place  is  not  a  nuisance.'  An  owner  may  make 
a  lawful  and  reasonable  use  of  his  property,  although  it  may  cause  some  annoyance 
and  discomfort  to  those  in  the  vicinity,^  and  the  motive  of  such  owner  in  so  using 
his  own  property  is  immaterial  on  the  question  of  his  liability  to  the  adjoining 
owner  as  for  a  nuisance.^  Nevertheless,  when  the  use  of  one's  own  property 
actually  results  in  injury  of  a  substantial  character  to  another  it  creates  a  nuisance." 


them,  with  reference  to  the  same  subject- 
.  matter,  the  terms  of  which  are  coextensive 
with,  but  repugrnant  to,  the  original  con- 
tract. Marsh  v.  Despard,  56  W.  Va.  132,  49  S. 
E.   24. 

97.     See  4  C.  L.  839.  . 

08.  Kuhn  V.  Illinois  Central  R.  Co.,  Ill  I 
111.  App.  323.  They  are  encroachments  on 
the  rights  of  the  public.  Palestine  Bldg. 
Ass'n  V.  Minor,  27  Ky.  L.  R.  781,  86  S.  W. 
695.  Includes  anything  which  by  its  use 
or  by  its  permitted  existence  necessarily 
threatens  or  works  annoyance,  harm,  in- 
convenience or  danger  to  the-  community 
generally,  and  which,  by  reason  of  its  un- 
lawful character,  may  be  remedied  by  pub- 
lic prosecution.  Johnson  v.  New  York,  109 
App.'Div.  821,  96  N.  T.  S.  754.  A  magazine 
for  the  storage  of  explosives,  that  had  be- 
come extremely  hazardous  by  ireason  of  the 
saturation  of  its  floor  with  nitroglycerine, 
held  to  be  a  public  nuisance.  Flynn  v.  But- 
ler [Mass.]   75  N.  B.  730. 

99.  Palestine  Bldg.  Ass'n  v.  Minor,  27  Ky. 
L.  R.  781,  86  S.  W.  695. 

1.  Any  unwarrantable,  unreasonable  or 
unlawful  use  by  a  person  of  his  own  prop- 
erty, real  or  personal,  to  the  injury  of  an- 
other, comes  within  the  definition  and  ren- 
ders the  owner  or  possessor  liable  for  all 
damages  arising  from  such  use.  Lazarus 
v.  Parmly,  113  111.  App.  624.  A  nuisance 
which  renders  the  occupancy  of  a  number  of 
dwellings  materially  uncomfortable  is  a  pri- 
vate nuisance  to  each  occupant  individually. 
Meek  v.  De  Latour   [Cal.  App.]    83  P.   300. 

2.  Kuhn  v.  Illinois  Central  K.  Co.,  Ill  111. 
App.  323. 

3.  See   4  C.  L.    839. 

4.  Glucose  Beflning  Co.  v.  Chicago,  138  F. 
209.  Enumeration  of  certain  acts  punish- 
able as  nuisances  at  common  law,  as  outra- 
ging public  decency  and  against  good  morals. 
State  v.  Nease  [Or.]  80  P.  897.  A  thing  is  a 
nuisance  when  of  itself  it  constitutes  an  un- 
lawful annoyance  or  a  "source  of  danger  to 
others.  Casey  v.  Wrought  Iron  Bridge  Co., 
114  Mo.  App.  47,  89  S.  W.  330.  A  small-pox 
hospital,  established  for  many  years  under 
72  O.  L.  77,  by  a  municipality  outside  of  its 
own  corporate  limits,  at  a  distance  of  250 
feet  back  from  a  public  highway,  will  not 
be  abated  as  a  nuisance,  although  a  large 
township  school  house  has  since  been  erect- 
ed on  the  highway  opposite  to  it  and  dwell- 
ings have  also  been  built  adjacent.  But  the 
erection  of  an  additional  building  to  be  used 


for  hospital  purposes,  directly  opposite  the 
school  house,  and  within  fifty  feet  of  the 
highway  upon  which  the  hospital  lot  abuts, 
"will  be  enjoined  as  a  public  nuisance.  Trus- 
tees of  Toungstown  Township  v.  Toungs- 
town,  6  Ohio  C.  C.  (N.  S.)  498.  Such  specific 
acts  as  the  throwing  of  refuse  from  the 
table  and  kitchen  of  the  hospital  at  such 
points  in  the  open  as  to  be  accessible  to  the 
dogs  and  cats  of  the  neighborhood,  and  the 
permitting  of  nurses  and  convalescents,  at 
a  small-pox  hospital.' to  walk  upon  the  high- 
way opposite  the  school  house,  may  be  re- 
strained as  a  public  nuisance.  Id.  The 
maintenance  of  a  lane  «r  passageTvay  for  the 
driving  of  infected  cattle  into  a  state,  con- 
trary to  law,  is  a  nuisance.  Gen.  St.  1901, 
§§  7451,  7452.  State  v.  Missouri  Pao.  R.  Co. 
[Kan.]    81    P.    212. 

5.  Glucose  Refining  Co.  v.  Chicago,  138  P. 
209. 

6.  A  railroad  company  is  not  liable  for 
damage  and  inconvenience  to  adjacent  prop- 
erty owners  arising  from  the  natural  and 
proper  operation  of  its  engines  and  cars. 
Atchison,  etc.,  R.  Co.  v.  Armstrong  [Kan.] 
80  P.  978.  "Wooden  works,  consisting  of  a 
planing  mill,  cistern  factory,  and  other 
wood-working  machinery  is  not  a  nuisance 
per  se.  City  of  New  Orleans  v.  Lagasse,  114 
La.  1055,   38   So.   828. 

7.  Phillips  v.  Lawrence  "Vitrified  Brick  & 
Tile  Co.  [Kan.]  82  P.  787.  The  building  of 
fences  upon  one's  own  land,  although  they 
interfere  with  the  grazing  of  plaintiff's  cat- 
tle on  public  lands.  Anthony  "Wilkinson 
Live  Stock  Co.  v.  Mcllquam  ["Wyo.]  83  P. 
364.  In  the  case  of  noxious  weeds  gro'wing 
on  defendant's  lands,  plaintife  must  show 
that  their  growing  was  without  right  and 
constituted  a  nuisance  to  himself.  Harndon 
V.  Stultz,  124  Iowa,  734,  100  N.  "W.  851. 
Plaintiff  held  not  entitled  to  injunction  for 
failure  to  make  such  showing  as  to  the 
growing  of  "cocklebur  and  weeds"  on  de- 
fendant's land.     Id. 

8.  Anthony  "Wilkinson  Live  Stock  Co.  v. 
Mcllquam   ["Wyo.]    83  P.   364. 

9.  Farver  v.  American  Car  &  F'oundry 
Co.,  24  Pa.  Super.  Ct.  579.  To  constitute  the 
condition  or  use  of  property  a  nuisance, 
some  legal  right  must  be  violated,  either 
public  or  private,  and  it  must  work  some 
material  annoyance,  inconvenience  or  in- 
jury, either  actual  or  implied,  from  the  in- 
vasion of  the  right.  Lazarus  v.  Parmly  113 
111.    App.    624. 
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The  legislature  has  the  power  to  declare  what  is  a  public  nuisance,"  and  in  some 
states  nuisances  are  defined  by  statutes  j^"-  and,  on  the  other  hand,  the  legislature 
may,  and  often  does,  authorize  and  even  direct,  acts  to  be  done  which  are  harmful 
to  individuals  and  which,  without  such  authority,  would  be  nuisances.^^  The 
legislature  may  also  authorize  a  municipal  council  to  declare  what  shall  be  con- 
sidered nuisances.^^  But  a  council  must  legislate  generally  in  so  doing;  it  cannot 
enact  ordinances  that  will  affect  only  one  factory,  unless  it  is  a  nuisance  per  se 
or  a  public  nuisance.^*  Neither  the  state  nor  a  municipality,  however,  can  make 
that  a  public  nuisance  which  is  not  such  in  fact.^' 

The  pollution  of  streams,^'  causing  overflow  of  waters,^''  keeping  a  gaming 
house,^*  the  illegal  sale  of  intoxicating  liquors,^"  the  discharge  of  smoke,  soot, 
ciaders  and  dust,^"  or  noxious  odors,^^  noise  and  vibration,^^  or  escaping  electrici- 


10.  Kurd's  St.  oh.  38,  §  221,  par.  5,  makes 
it  a  nuisance  to  obstruct  public  highways 
and  streets.  Garibaldi  v.  O'Connor,  112  111. 
App.  53.  The  illegal  sale  of  intoxicating  liq- 
uors. Sec.  7065,  Rev.  Codes  1899.  State  v. 
Erickson  [N.  D.]  103  N.  W.  389.  Under  the 
Kansas  prohibitory  liquor  law.  Cowdery  v. 
State  [Kan,]  80  P.  953.  Unc^er  Laws  1901,  p. 
73,  the  manager  of  any  building  or  estab- 
lishment from  which  dense  smoke  is  emit- 
ted is  deemed  guilty  of  a  misdemeanor. 
State  V.  Hemenover,  188  Mo.  381,  87  S.  W. 
482. 

11.  Public  nuisance  defined  in  Pen.  Code, 
§  385.  Johnson  v.  New  York,  109  App.  Div. 
821,  96  N.  T.  S.  754.  Under  Code  Civ.  Proc. 
§  731,  nothing  is  a  nuisance  unless  it  is  in- 
jurious to  the  health,  indecent  or  offensive 
to  the  senses,  or  an  obstruction  to  the  free 
use  of  property  or  an  interference  with  its 
comfortable  enjoyment.  Meek  v.  De  Latour 
[Cal.  App.]  83  P.  300.  Sec.  1930  B.  &  C. 
Comp.  is  substantially  the  definition  of  a 
nuisance  at  common  law.  State  v.  Nease 
[Or.]  80  P.  897.  To  constitute  an  offense 
thereunder,  neither  an  actual  breach  or  dis- 
turbance of  the  peace  nor  actual  or  threatened 
violence  is  necessary,  but  any  immoral  or 
criminal  act  disturbing  the  quiet  of  society, 
to  the  injury  of  public  order  or  decorum,  etc. 
Id.  The  statutes  of  Oklahoma  relating  to 
the  subject  of  nuisance  are  nothing  beyond 
a  legislative  recognition  of  well-settled 
principles.  Casey  v.  V7rought  Iron  Bridge 
Co.,  114  Mo.  App.  47,  89  S.  E.  330. 

12.  The  operation  of  a  railroad  in  a  law- 
ful place  and  manner  may  at  times  be  of- 
fensive and  injurious  to  adjacent  property 
holders.  Atchison,  etc.,  B.  Co.  v.  Armstrong 
[Kan  ]  80  P.  978.  The  authority  conferred 
by  Acts  1897-98,  pp.  496,  1020,  cc.  463,  989, 
to  construct  and  operate  plants  for  the  gen- 
eration of  electricity,  is  not  imperative  but 
permissive,  and  confers  no  statutory  sanc- 
tion for  the  maintenance  of  a  nuisance. 
Tgwnsend  v.  Norfolk  Ky.  &  Light  Co.  [Va.] 
52   S.  B.   970. 

13.  Glucose  Refining  Co.  v.  Chicago,  138 
F.  209.  An  ordinance  prohibiting  the  stor- 
age of  more  than  two  barrels  of  gasoline, 
etc.,  within  the  city  limits,  and  punishing  it 
as  a  nuisance,  sustained.  City  of  Crowley  v. 
Ellsworth,  114  La.  308,  38  So.  199.  Rev.  St. 
111.  art.  5,  c.  24,  par.  75  (Kurd's  Rev.  St. 
1903,  p.  294),  authorizing  city  councils  to  de- 
clare what  shall  be  nuisances,  to  abate  them 
and  impose  fines  for  their  creation,  etc.,  au- 
thorized the  Chicago  council  to  pass  Ordinance 


Mar.  23,  1903,  §  10,  declaring  the  emission  of 
dense  smoke  a  public  nuisance.  Glucose 
"Refining  Co.  v.  Chicago,  138  F.  209.  The  or- 
dinance was  not  unconstitutional  in  not  oper- 
ating uniformly.  Id,  Smoke  was  not  a 
nuisance  at  common  law,  and,  in  the  ab- 
sence of  statutory  provisions,  a  municipality 
could   not   declare   it   so.     Id. 

14.  City  of  New  Orleans  v.  Lagasse,  114 
La.  1055,  38  So.  828. 

15.  Glucose  Refining  Co.  v.  Chicago,  138 
F. -209.  A  municipality  cannot  prohibit  the 
quarrying  of  rock  or  stone  within  its, limits, 
unless  it  is  done  in  such  a  manner  or  place 
as  to  constitute  a  nuisance.  In  re  Kelso, 
147  Cal.  609,  82  P.  241. 

16.  By  city  sewage.  Glasgow  v.  Altoona, 
27  Pa.  Super.  Ct.  55;  Doremus  v.  Paterson, 
[N.  J.  Eq.]   62  A.  3. 

17.  "Where  a  railroad  company  for  its 
own  convenience  closes  a  natural  water 
course  and  provides  an  artificial  channel,  it 
is  its  duty  to  make  such  channel  of  sufficient 
capacity  to  properly  carry  the  waters  for- 
merly carried  by  the  natural  channel  and  all 
other  waters  that  might  have  been  lawfully 
turned  into  the  natural  channel.  Atchi- 
son, etc.,  R.  Co.  V.  Jones,  110  111.  App.  626. 
Dam  la"wfully  constructed  by  railroad  com- 
pany and  causing  overflow  of  land  held  not 
to  be  such  a  nuisance  to  owners  of  adjacent 
property  as  could  be  abated,  but  for  "which 
compensation  must  be  made.  Illinois  Cent. 
R.  Co.  V.  Lockard,  112  111.  App.  423;  Illinois 
Cent.  R.  Co.  v.  Dennison,  116  111.  App.  1. 
Construction  of  structure  so  as  to  turn  water 
injuriously  against  plaintiff's  wall.  Hart- 
man  V.  Inclined  Plane  Co.,  23  Pa.  Super.  Ct. 
360.  Construction  of  embankments  and  wire 
fences  which  caught  the  debris  and  brush 
and  caused  the  water  to  back  up  and  over- 
flow plaintiff's  lands.  Nixon  v.  Boling  [Ala.] 
40  So.  210. 

18.  A  "turf  exchange,"  or  pool  room  where 
persons  congregate  to  bet  on  horse  races  is 
a  gaming  house,  punishable  as  a  nuisance 
at  common  law  and  also  under  B.  &  C.  Comp. 
§  1930.     State  v.   Nease    [Or.]    80  P.    897. 

19.  Under  sec.  7605,  Rev.  Codes  1899. 
State  V.  Erickson  [N.  D.]  103  N.  W.  389. 
Under  the  prohibitory  law  of  Kansas.  Cow- 
dery v.  State  [Kan.]  80  P.  953.  In  a  place 
prohibited  by  village  ordinance.  "Village  of 
Sand  Point  v.   Doyle    [Idaho]    83   P.   598. 

20.  Illinois  Cent.  R.  Co.  v.  Trustees  of 
Schools,  112  111.  App.  488.  From  electric 
light  and  power  plant.  Townsend  v.  Nor- 
folk R.  &  Light  Co.  [Va.]  52  S.  B.  970.     Prom 
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railroad  company's  round  house.  Kuhn  v. 
Illinois  Cent.  R.  Co.,  Ill  111.  App.  323i  The 
operation  of  a  foundry  discharging:  smok-'e, 
cinders  and  sparks  on  plaintiff's  dwelling, 
setting  it  afire  and  filling  up  its  water  pipes. 
Over  V.  Dehne  [Ind.  App.]  75  N.  B.  664. 
Smoke,  gas  and  sulphurous  fumes.  Farver 
V.  American  Car  &  Foundry  Co.,  24  Pa.  Super. 
Ct.  579.  Operation  of  coke  ovens  adjacent  to 
a  dwelling  house.  Campbell  v.  Bessemer 
Coke  Co.,  23  Pa.  Super.  Ct.  374.  Emission  of 
dense  smoke  declared  a  nuisance  by  ordi- 
nance of  Mar.  23,  1903,  §  10  of  city  of  Chicago. 
Glucose  Refining  Co.  v.  Chicago,  138  F.  209. 
Manager  of  any  establishment  from  which 
dense  smoke  is  emitted  deemed  guilty  of 
misdemeanor,  under  Laws  1901,  p.  73.  State 
V.  Hemenover,  188  Mo.  381,  87  S.  W.  482. 
But  the  natural  and  reasonable  amount  of 
smoke,  dust  and  cinders  from  the  proper 
operation  of  a  brick  plant  is  not  a  nuisance 
(Phillips  v.  Lawrence  Vitrified  Brick  &  Tile 
Co.  [Kan.]  82  P.  787),  and  smoke  was  not  a 
nuisance  at  common  law  (Glucose  Refining 
Co.  V.  Chicago,  138  F.  209).  Where  the  evi- 
dence showed  that  the  occasional  injury  to 
'  plaintiff  from  smoke,  etc.,  depended  upon 
the  direction  of  the  wind  and  did  not  de- 
crease the  rental  value  of  his  property  more 
than  $25  per  year,  a-  permanent  injunction 
would  not  be  granted.  Bentley  v.  Empire 
Portland  Cement  Co.,  48  Misc.  457,  96  N.  T. 
S.    831. 

Operation  of  railroads  held  nuisancer : 
Smoke,  etc.,  from  railroad  company's  round 
house.  Kuhn  v.  Illinois  Cent.  R.  Co.,  Ill  111. 
App.  323.  Operation  of  trains  on  a  heavy 
grade  and  sharp  curve,  resulting  in  much 
smoke,  cinders  and  noise  near  a  school 
house.  Illinois  Cent.  R.  Co.  v.  Trustees  of 
Schools,  112  111.  App.  488.  A  property  owner 
may  recover  damages  on  account  of  the, 
noise,  smoke  and  vibration  caused  by  the 
operation  of  a  railroad  near  her  residence, 
though  it  was  not  negligently  done  and  her 
property  was  not  damaged.  St.  IjOuis,  etc., 
R.  Co.  V.  Shaw  [Tex.  Civ.  App.]  13  Tex.  Ct. 
Rep.  45,  88  S.  "W.  817.  Unauthorized  con- 
struction and  operation  of  street  railway  in 
front  of  landowner's  premises.  Becker  v. 
Lebanon  &  M.  St.  R.  Co.,  25  Pa.  Super.  Ct. 
367. 

Not  nalBamcest  The  mere  construction  of 
more  railway  tracks  or  a  greater  use  of 
them  than  was  originally  contemplated  on  a 
right  of  way  reserved  in  the  dedication  of  a 
street  does  not  constitute  a  nuisance,  so 
long  as  the  reasonable  use  of  the  street  by 
the  public  is  not  interfered  with.  Oklahoma 
City  &  T.  R.  Co.  v.  Dunham  [Tex.  Civ.  App.] 
13  Tex.  Ct.  Rep.  644,  88  S.  W  849.  The  con- 
struction and  operation  of  freight  tracks, 
yards,  depdt  and  elevated  approach  in  a  resi- 
dence district  is  not  a  private  nuisance, 
where  there  is  not  any  especial  interference 
with  plaintiff's  property.  Walther  v.  Chi- 
cago &  W.  L  R.  Co.,  215  111.  456,  74  N.  E. 
461.  Construction  of  a  second  track  at  a 
country  road  crossing  found  by  jury  not  to 
have  so  narrowed  the  traveled  part  of  the 
road  as  to  constitute  a  nuisance.  Common- 
wealth V.  1-hiladelphia,  etc.,  R.  Co.,  23  Pa. 
Super.  Ct.  236.  A  railroad  switch  or  siding 
is  not  a  nuisance  per  se  and  can  become  so 
only  by  some  particular  circumstances  con- 


nected with  its  construction,  location  or  the 
manner  of  its  use.  Davis  v.  Baltimore  &  O. 
R.  Co.  [Md.]  62  A.  572.  A  railroad  company 
is  not  liable  for  the  maintenance  of  a  nui- 
sance to  one  "Whose  residence  is  permeated 
by  smoke,  cinders  and  gas  emitted  from  its 
engines  in  the  proper  and  lawful  operation 
of  its  trains.  Atchison,  etc.,  R.  Co.  v.  Arm- 
strong [Kan.]  80  P.  978.  Where  a  railroad 
company  lawfully  erects  structures  with 
reasonable  skill  and  care,  for  proper  rail- 
road uses,  to  the  injury  of  adjacent  prop- 
erty, they  are  not  nuisances  that  may  be 
abated;  as  a  dam  which  caused  water  to 
back  up  over  plaintiff's  land.  Illinois  Cent. 
R.  Co.  V.  Lockard,  112  111.  App.  423;  Illinois 
Cent.  R.  Co.  v.  Dennison,  116  111.  App.   1. 

21.  From  a  soap  factory.  E'airbank  Co. 
V  Nicolai,  112  111.  App.  261;  Fairbank  Co.  v. 
Bahre,  112  111.  App.  290.  From  cream  of 
tartar  works.  Meek  v.  De  Latour  [Cal. 
App.]  83  P.  300.  From  coke  ovens.  Camp- 
bell V.  Bessemer  Coke  Co.,  23  Pa.  Super.  Ct. 
374.  From  the  sewage  disposal  works  of  a 
village.  Gerow  v.  Liberty,  94  N.  T.  S.  949. 
Odors  arising  from  henhouses  and  the  noises 
of  the  inmates  held  not  to  constitute  a  nui- 
sance under  the  circumstances  of  the  case. 
Wade  V.  Miller,  188  Mass.  6,  73  N.  B.  849. 

22.  Illinois  Cent.  R.  Co.  v.  Trustees  of 
Schools,  112  111.  App.  488.  Caused  by  ma- 
chinery of  electric  light  and  power  plant. 
Townsend  v.  -Norfolk  R.  &  Light  Co.  [Va.]  52 
3.  B.  970;  Farver  v.  American  Car  &  Foun- 
dry Co.,  24  Pa.  Super.  Ct.  579.  The  noises, 
music,  etc.,  in  connection  with  the  operation 
of  a  shooting  gallery  on  the  same  premises, 
held  to  be  a  nuisance  detrimental  to  the 
business  of  another  tenant  who  kept  a  hotel. 
Grantham  v.  Gibson  [Wash.]  83  P.  14.  Evi- 
dence held  not  to  sustain  the  allegation  that 
the  din  and  noise  of  a  wood  working  factory 
was  -either  a  public  nuisance  or  a  nuisance 
per  se.  City  of  New  Orleans  v.  Lagasse,  114 
La.   1055,   38   So.   828. 

23.  Prom  an  electric  plant,  whereby  one's 
water  pipes  were  destroyed.  Townsend  v. 
Norfolk  R.  &  Light  Co.    [Va.]    52  S.  B.   970. 

24.  Commonwealth  v.  Mock,  23  Pa.  Super. 
Ct.  51.  Obstruction  of  a  public  street  unlawful- 
ly is  a  public  nuisance  regardless  of  any  bene- 
fit or  convenience  to  the  general  public  that 
may  result  therefrom.  Town  of  West  Seat- 
tle v.  West  Seattle  Land  &  Improvement  Co., 
38  Wash.  359,  80  P.  649.  The  permanent  ob- 
struction of  a  public  street  is  a  public  nui- 
sance. Weiss  v.  Taylor  [Ala.]  39  So.  519. 
Obstruotion  permitted  by  a  city  in  a  street 
not  closed  to  travel  or  without  being  prop- 
erly guarded.  Jones  v.  Boston,  188  Mass.  63, 
74  N.  B.  295.  Construction  of  a  sidewalk 
considerably  above  the  natural  grade  of  the 
street.  Kittanning  Borough  v.  Thompson, 
211  Pa.  169,  60  A.  584.  An  embankment  con- 
structed by  a  railroad  company  in  a  street, 
cutting  off  access  to  abutting  property. 
Coats  V.  Atchison,  etc.,  R.  Co.  [Cal.  App.] 
82  P.  640.  Erection  of  stone  columns  ex- 
tending from  22  to  26  inches  beyond  the 
building  line.  First  Nat.  Bank  v.  *  Tyson 
[Ala.]  39  So.  560.  A  street  fair,  occupying 
a  large  portion  of  a  street  for  a  week,  with 
various  booths,  shows,  merry-go-rounds, 
horn  blowing,  megaphones,  etc.,  is  a  public 
nuisance    of    a    most    aggravated    character. 
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ley/*  and  blasting  within  thickly  populated  districts,''^  have  been  held  to  be 
nuisances. 

Acts  not  nuisances  per  se  may  become  so  by  reason  of  the  manner  or  place 
of  their  commission.'*  When  this  happens  it  must  be  abated,  for  no  one  can 
have  the  legal  right  to  do  that  which  destroys  his  neighbor's  property  or  health.^* 
Where  the  question  of  a  private  nuisance  is  raised,  the  result  produced  by  it  upon 
persons  of  ordinary  health  and  sensitiveness,  rather  than  those  afflicted  with 
disease  or  abnormal  physical  conditions,  is  to  be  taken  as  the  criterion.'" 

§  3.  Right  to  maintain;  defenses.^^ — The  fact  that  a  business  is  a  lawful 
one,^'  or  that  it  is  properly  and  carefully  conducted,'*  or  that  there  are  large  in- 
vestments therein,^*  or  that  the  erection  complained  of  is  lawful,  or  necessary  to  the 
operation  of  the  business,  is  no  defense  if  the -nuisance  actually  exists.'"  While 
one  may  properly  conduct  a  lawful  business,'"  or  make  a  reasonable  and  lawful 
use  of  his  own  property,"  although  it  may  result  in  some  annoyance  or  incon- 
venience to  his  neighbor,  yet  the  right  to  injure  another's  land  at  all  in  the  use  of 
one's  own  is  an  exception  and  the  burden  is  always  upon  the  defendant  to  bring 
himself  within  the  exception.'"  Although  a  party  may  have  operated  a  foundry 
in  a  certain  locality  long  enough  to  acquire  a  prescriptive  right  to  do  so,  yet  he 


City  Council  of  Augusta  v.  Reynolds  [Ga.] 
50  S.  E.  998.  The  speeding  of  automobiles 
in  a  public  street  contrary  to  a  state  law  is 
a  nuisance  per  se,  although  sanctioned  by 
resolution  of  the  board  of  aldermen  of  the 
city.  Johnson  v.  New  York,  109  App.  Div. 
821,  96  N.  Y.  S.  754.  Whether  or  not  a  tele- 
phone or  telegraph  pole  placed  in  a  public 
street  is  dangerous  to  the  public  or  a  nui- 
sance is  a  question  of  fact  for  the  jury,  to  be 
determined  under  proper  instructions  from 
the  court  and  all  the  circumstances  of  the 
case.  City  of  Norwalk  v.  Jacobs,  7  Ohio  C. 
C.  (N.  S.)  229.  But  the  obstruction  of  a  road 
sought  to  be  laid  out,  before  notice  served 
to  remove  fences,  was  not  the  obstruction 
of  a  public  highway.  Green  v.  State  [Tex. 
Cr.  App.]    90  S.   W.  1098. 

25.  Permanent  constructions,  like  areas 
and  stairways,  occupying  a  portion  of  the 
sidewalks  and  interfering  with  the  public 
use  of  them.  City  of  New  York  v.  Knicker- 
bocker Trust  Co.,  104  App.  Div.  223,  93  N.  T. 
S.  937.  Maintenance  of  a  defectively  cover- 
ed coal  hole  in  sidewalk.  Berger  v:  Content, 
94  N.  Y.  S.  12.  Kurd's  Rev.  St.  ch.  38,  §  '221, 
par.  5.  Sidewalk  obstructed  by  boxes  of 
bananas  and  plaintiff  slipped  upon  a  ripe 
banana  on  the  walk.  Garibaldi  v.  O'Connor, 
112  111.  App.  53.  The  accumulation  of  water 
and  ice  in  a  depression  in  a  sidewalk,  caus- 
ed by  water  from  a  roof  cast  on  the  side- 
walk by  a  projecting  conductor,  constituted 
a  nuisance  which  it  was  the  duty  of  the  city 
to  abate.  City  of  Muncle  v.  Hey,  164  Ind. 
570,   74  N.  B.   250. 

26.  By  fences  at  both  ends.  Harniss  v. 
Bulpitt    [Cal.   App.]    81   P.   1022. 

27.  Quarrying  of  rock  or  stone  by  blast- 
ing may  thus  become  a  nuisance.  In  re  Kel- 
so, 147  Cal.  609,  82  P.  241. 

28.  A  private  park  in  the  residence  part 
of  a  city,  rented  for  entertainments  day  and 
night,  and  made  a  rendezvous  for  dissolute 
people  who  indulge  in  music,  dancing  and 
obscenity  until  late  at  night,  disturbing  the 
sleep  of  residents,  is  a  nuisance.  Palestine 
Bldg.  Ass'n  V.  Minor,  27  Ky.  L.  R.  781,  86  S. 


W.  695.  Rock  or  stone  quarrying  is  not  in 
itself  a  nuisance,  but  may  become  so,  if  car- 
ried on  by  blasting  in  a  thickly  populated 
district.  In  re  Kelso,  147  Cal.  609,  82  P. 
241.  The  fact  that  the  presence  and  opera- 
tion of  a  wood  working  factory  causes  an 
increase  in  insurance  rates  is  not  sufficient  to 
make  it  a  nuisance.  City  of  New  Orleans  v. 
Lagasse,  114  La.  1055,  38  So.  828. 

29.  Palestine  Bldg.  Ass'n  v.  Minor,  27 
Ky.  L.  R.  781,  86  S.  W.  695. 

30.  Odors  and  noises  from  henhouses  that 
were  disturbing  to  a  nervous  invalid  but  not 
to  a  person  in  a  normal  condition  held  not  to 
be  a  nuisance.  Wade  v.  Miller,  188  Mass.  6, 
73  N.  E.  849. 

31.  See   4   C.   L.   843. 

32.  Over  v.  Dehne  [Ind.  App.]  75  N.  B. 
664. 

33.  Damages  may  be  recovered  by  a 
property  owner  for  annoyance  and  incon- 
venience on  account  of  the  operation  of  a 
railway  near  her  residence,  though  no  negli- 
gence is  shown  in  running  of  the  trains. 
St.  Louis,  etc.,  R.  Co.  v.  Shaw  [Tex.  Civ. 
App.]    13   Tex.  Ct.   Rep.    45,   88   S.  W.    817. 

34.  The  investment  of  a  large  amount  of 
money  does  not  secure  the  right  to  Injure 
one  having  a  comparatively  small  estate,  nor 
does  the  erection  of  extensive  works  justify 
the  violation  of  another's  right.  Parver  v. 
American  Car  &  Foundry  Co.,  24  Pa.  Super. 
Ct.  579. 

35.  Over  V.  Dehne  [Ind.  App.]  76  N.  E.  664. 

36.  Atchison,  etc.,  R.  Co.  v.  Armstrong 
[Kan.]    80  P.   978. 

37.  Phillips  v.  Lawrence  Vitrified  Brick  & 
Tile  Co.  [Kan.]  82  P.  787;  Anthony  Wilkin- 
son Live  Stock  Co.  v.  Mcllquam  [Wyo. ]  83 
P.   364. 

38.  Parver  v.  American  Car  &  Foundry 
Co.,  24  Pa.  Super.  Ct.  579.  The  manufacture 
of  coke  on  one's  own  land,  from  coal  pro- 
duced by  him  on  land  in  the  vicinity  is  not 
Lhe  natural  and  necessary  use  of  his  own 
property  for  the  development  of  its  re- 
sources. Campbell  v.  Bessemer  Coke  Co.,  23 
Pa.    Ct.    374. 
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cannot  so  operate  it  as  to  create  and  continue  a  nuisance  to  an  adjacent  property 
owner,  especially  when  it  is  possible  to  operate  it  so  as  to  avoid  the  same.^°  A 
municipality  is  not  barred  by  mere  lapse  of  time  from  removing  an  obstruction 
from  a  public  street  which  constitutes  a  public  nuisance.*" 

§  4.  Remedies  against  nuisances.  A.  Abatement  and  injunction.  Abate- 
ment.*'^-— A  public  nuisance  may  always  be  abated.*^  The  underlying  principle, 
which  should  control  in  defining  and  regulating  nuisances  is  that  rights  of  owners 
and  users  are  held  subject  to  the  right  of  the  proper  authority,  to  require  them  to 
conform  to  those  regulations  which  are  essential  to  the  preservation  of  life,  health, 
morals  and  good  government.*-''  A  purely  public  nuisance  can  be  abated  only  at  the 
suit  of  the  public.**  The  section  of  the  New  York  Public  Health  Law  which  pro- 
vides for  the  enforcement  by  mandamus  of  the  performance  of  any  duty  enjoined 
in  the  law  is  intended  only  to  compel  health  boards  and  officers  to  do  their  duty,  and 
mandamus  does  not  lie  tliereunder  against  an  individual  to  abate  a  nuisance  in 
compliance  with  a  local  board's  order.*^  Cities  are  generally  given  the  power  to 
abate  nuisances  within  their  boundaries;*'^  but  when  a  party,  notified  to  abate  a 
nuisance,  neglects  to  do  so,  and  the  municipality  abates  it,  the  expense  thereof  can- 
not, in  the  absence  of  statutory  authority,  be  charged  to  him,  even  though  his 
property  is  benefited  thereby.*' 

Injunction.'*^ — A  private  nuisance  can  be  abated  either  by  a  bill  in  equity  to 
restrain,*'  or  by  an  action  at  law  for  damages  as  often  as  any  injury  occurs;^"  or 
the  aggrieved  party  may  generally  bring  one  action  for  the  abatement  of  the 
nuisance  and  the  recovery  of  damages  ;°^  and  where  the  nuisance  is  abated  at  the 


39.  The  nuisance  complained  of  was  the 
discharge  of  smoke,  cinders,  and  especially 
sparks  upon  a  dwelling  house,  so  as  to  keep 
it  in  constant  danger  of  Are.  Over  v.  Dehne 
[Ind.    App.]    75    N.    B.    664. 

40.  Town  of  West  Seattle  v.  West  Seat- 
tle Land  &  Improvement  Co.,  38  Wash.  359, 
80  P.    549.  ■ 

41.  See   4   C.  L.   844. 

42.  The  maintenance  of  a  lane  or  pas- 
sageway for  the  driving  of  infected  cattle 
into  the  state,  contrary  to  Gen.  St.  1901,  §§ 
7451,  7452.  State  v.  Missouri  Pac.  B.  Co. 
CKan.]  81  P.  212.  A  municipality  is  not 
prevented  by  mere  lapse  of  time  from  re- 
moving an  obstruction  from  a  public  street. 
Town  of  West  Seattle  v.  West  Seattle  Land 
cS:  Imp.  Co.,  38  Wash.  359,  80  P.  549.  City 
ordinances  regulating  sidewalks,  with  pro- 
hibitions of  encroachments  and  penalties 
provided  for  violations  thereof  do  not  affect 
the  general  right  of  the  city,  by  suit  in 
equity,  to  compel  the  removal  of  such  nui- 
sances. City  of  New  York  v.  Knickerbocker 
Trust  Co,,  104  App.  Div.  223,  93  N.  T.  S.  937. 

43.  Glucose  Heflning  Co.  v.  Chicago,  138 
T.   209, 

44.  George  v.  Peokham  [Neb.]  103  N.  W. 
664.  A  private  person  cannot  bring  an  ac- 
tion to  have  an  embankment  constructed  by 
a  railroad  company  in  a  street  declared  a 
public  nuisance  and  abated,  but  such  action 
must  be  instituted  by  public  authority. 
Atchison,  etc.,  R.  Co.  v.  Maegerlein,  114  111. 
App.   222. 

45.  Sec.  31  (Laws  1903,  p.  884,  o.  383; 
Laws  1893,  p.  1509,  c.  661).  People  v.  Fries, 
109  App.  Div.  358,  96  N.  Y.  S.  327. 

4fl.  Rev.  St.  111.  art.  5,  c.  24,  par.  75 
(Kurd's  Rev.  St.  1903,  p.  294)  authorizes  city 


councils  to  declare  what  shall  be  nuisances 
and  to  abate  the  same.  Glucose  Refining 
Co.  V.  Chicago.  138  P.  209.  A  township  not 
charged  with  duties  pertaining  to  the  public 
health  cannot,  independent  of  contract  au- 
thorized by  law,  file  a  bill  for  protection 
against  a  public  nuisance  common  to  all  its 
citizens,  that  being  the  right  of  the  attorney 
general.  Belleville  Tp.  v.  Orange  [N.  J.  Eq.] 
63  A.  331. 

47.  Village  trustees  under  direction  of 
the  State  Board  of  Health  filled  up  a  pond 
which  was  declared  to  be  a  nuisance.  Held, 
that  section  63,  c.  24  of  Cities,  Villages  and 
Towns  statute  (Rev.  St.  1901,  286)  contains 
no  authority  to  charge  such  expenses  to  the 
owner  of  the  property.  Palmyra  v.  Warren, 
114  111.  App.  562. 

4S.     See  4  C.  L.  845. 

49.  Lamay  v.  Fulton,  109  App.  Div.  424,  96 
N.  T.  S.  703.  The  jurisdiction  of  a  court  of 
equity  to  enjoin  a  continuing  nuisance  and 
compel  its  abatement  is  too  well  settled  to 
admit  of  question.  Nixon  v.  Boling  [Ala,] 
40  So.  210.  Injunction  is  applicable  to  re- 
strain the  owner  of  property  from  using  it 
for  the  gathering  of  large,  boisterous,  dis- 
solute crowds  of  lawless  people,  so  as  to 
make  It  a  nuisance.  Palestine  Bldg.  Ass'n 
V.  Minor,  27  Ky.  L.  R.  781,  86  S.  W.  695. 
Where  timber  and  brush  had  been  cut  down 
and  left  lying  on  plaintiff's  land,  in  making 
a  survey,  if  leaving  it  there  constituted,  a 
nuisance  because  of  the  menace  of  forest  fires 
it  was  not  one  which  defendants  continued 
by  any  overt  act  and  which  could  be  re- 
strained by  injunction.  Litchfield  v.  Bond 
93  N.  Y.  S.  1016. 

50.  Glasgow  V.  Altoona,  27  Pa.  Super 
Ct.  55. 
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time  of  the  hearing  and  it  is  not  probable  that  it  will  be  renewed,  yet  equity  will 
retain  jurisdiction  to  determine  the  damages.^^  While  equity  has  jurisdiction  to 
restrain  the  continuance  of  either  public^^  or-  private  nuisances,"  it  will  not  in- 
terfere with  one's  lawful  enjoyment  of  his  own  premises  as  he  sees  fit,  unless  his 
doing  so  constitutes  a  public  or  private  nuisance,^'  and  unless,  in  view  of  aU  the 
circumstances,  it  is  just  to  do  so.'^"  An  injunction  will  not  ordinarily  be  granted 
a^aingt  an  anticipated  nuisance,  unless  the  facts  alleged  and  proven  are  sufficient 
to  show  that  it  will  be  a  nuisance  per  se,'''  or  that,  if  not  a  nuisance  per  se,  it  is  a 
nuisance  in  view  of  the  particular  circumstances  of  the  case,^*  and  it  must  appear 
that  the  injury  would  be  irreparable.^" 

An  action  to  abate  a  nuisance  is  an  equitable  action,""  and  neither  party  is 
entitled  to  a  jury  as  a  matter  of  right."^  The  trial  of  an  action  to  enjoin  tlic 
maintenance  of  a  nuisance  under  the  prohibitory  liquor  law  need  not  be  dismissed 
or  continued  to  await  the  disposition  of  a  criminal  charge  against  defendant  for 
a  violation  of  that  law."^  The  question  that  a  temporary  injunction  to  restrain 
a  nuisance  is  too  broad  cannot  be  first  raised  in  the  appellate  court."^ 

Parties.'^* — The  right  to  recover  for  damages  to  land  caused  by  overflow  result- 
ing from  the  construction  of  a  dam  accrues  to  those  who  own  the  land  or  hold 
damageable  interest  therein  at  the  time  of  the  injury."^  A  tenant  is  entitled  to 
relief  from  the  continiTance  of  a  nuisance  by  another  tenant  of  part  of  the  same 
premises.""    Although  the  borough  council  had  permitted  a  contractor  to' adapt  the 


51.  Meek  v.  DeLatour  tCal.  App.]  83  P. 
300. 

52.  Miller  v.  Edison  Eleo.  Illuminating 
Co.   [N.  T.]  76  N.  B.  734. 

53.  Kittanning-  Borough  v.  Thompson,  211 
Pa.  169,  60  A.  584;  "Weiss  v.  Taylor  [Ala.]  39 
519;  State  V.  Missouri  Pac.  R.  Co.  [Kan.]  81  P. 
212.  The  continuance  of  a  powder  magazine 
which  had  become  a  public  nuisance.  Flynn 
V.  Butler  [Mass.]  75  N.  E.  730.  The  main- 
tenance of  a  nuisance  under  the  prohibitory 
liquor  law.  Cowdery  v.  State  [Kan.]  80  P. 
953.  Obstruction  of  a  public  alley  by 
fences  at  both  ends.  Harniss  v.  Bulpitt 
[Cal.  App.]  81  P.  1022.  Under  Acts  1905 
(29th  Leg.)  p.  372,  c.  153,  any  citizen  is  au- 
thorized to  sue  by  injunction  to  restrain  the 
keeping  or  exhibiting  of  games  prohibited 
by  law,  on  any  premises.  Ex  parte  Allison 
[Tex.]  90  S.  W.  870.  .  That  act  is  not  uncon- 
stitutional for  insufliciency  of  title,  or  dep- 
rivation of  right  of  trial  by  jury,  or  put- 
ting a  person  twice  in  jeopardy  for  the  same 
offense,  or  denying  the  right  of  due  course 
of  law.     Id. 

54.  Glasgow  V.  Altoona,  27  Pa.  Super.  Ct. 
55;  Lamay  v.  Fulton,  109  App.  Div.  424,  96 
N.  Y.  S.  703.  Operation  of  a  shooting  gal- 
lery with  attendant  music,  etc.,  which  drove 
away  guests  of  a  hotel  kept  by  another  ten- 
ant   of   the   premises,    restrained   by   tempo- 

.  rary      injunction.       Grantham       v.       Gibaon 
[Wash.]    83  P.   14.  „.     ,    ^ 

55.  Anthony  Wilkinson  Live  Stock  Co.  v. 
Mcllquam   [Wyo.]   83  P.   364. 

56.  AVhere  the  injury  to  plaintiff's  prop- 
erty by  smoke,  etc.,  depends  upon  the  direc- 
tion of  the  wind  and  its  rental  value  is  not 
decreased  more  than  $25  per  annum,  a  per- 
manent injunction  will  not  be  granted  com- 
pelling defendant  to  close  up  a  factory  es- 
tablished at  great  outlay  of  capital.  Bent- 
ley  V.  Empire  Portland  Cement  Co.,  48  Misc. 
457,  96  N.  T.  S.  831. 

6  Curr.  Law. — 53. 


57.  Where  the  establishment  and  main^ 
tenance  of  a  saloon  in  a  village,  in  a  par- 
ticular place  and  under  peculiar  circum- 
stances, will  constitute  a  public  nuisance, 
equity  will  grant  relief.  Village  of  Sand 
Point  V.  Doyle  [Idaho]  S3  P.  598.  A  court 
of  equity,  at  the  instance  of  the  solicitor 
general,  can  enjoin  the  erection  of  a  publie 
nuisance.  City  Council  of  Augusta  v,  Rey- 
nolds [Ga.]  50  S.  E.  998.  A  railroad  switch 
or  siding  in  the  public  highway  in  front  of 
complainant's  premises,  held  not  to  be  a 
nuisance,  either  per  se  or  under  the  circum- 
stances alleged  and  proved.  Davis  v.  Balti- 
more &  O.  R.  Co.    [Md.]    62  A.   572. 

58.  Plaintiff  was  not  entitled  to  an  in- 
junction "restraining  the  continuance  of 
cocklebur  seed  and  weeds  being  blown  upon 
his  land,"  without  a  showing  that  the  grow- 
ing of  such  things  was  without  legal  right 
and  a  nuisance  to  himself.  Harnton  v. 
Stultz,    124   Iowa,    734,   100   N.  W.   851. 

50.  Palestine  Bldg.  Ass'n  v.  Minor,  27  Ky. 
L.  R.  781,  86  S.  W.  695. 

CO.  Meek  v.  De  Latour  [Cal.  App.]  83  P. 
300. 

61.  Even  it  a  party  is  entitled  to  have  the 
question  of  damages  tried  by  a  jury,  it  is 
not  error  to  refuse  a  general  demand  for  a 
jury.  Meek  v.  De  Latour  [Cal.  App.]  83  P. 
300.  On  the  trial  of  an  action  to  perpetual- 
ly enjoin  the  maintenance  of  a  common  nui- 
sance under  the  prohibitory  liquor  law,  a 
jury  trial  is  not  a  matter  of  right.  Cowdery 
V.   State    [Kan.]    80  P.   953. 

62.  Cowdery  v.  State  [Kan.]  80  P.  953. 

63.  Grantham  v.  Gibson  [Wash.]   83  P.  14. 

64.  See   4   C.   L.    847. 

65.  Illinois  Cent.  R.  Co.  v.  Lockard,  112 
111.   App.  423. 

66.  Temporary  injunction  to  restrain  the 
operation  of  a  shooting  gallery,  the  noise 
and   music   of  which   was   driving   away  the 
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construction  of  a  building  to  a  pavement  that  might  be  laid  in  the  future  at  an 
established  paper  grade,  the  borough  had  a  standing  to  maintain  a  bill  to  enjoin  the 
construction  of  a  sidewalk  at  such  paper  grade,  making  it  a  dangerous  public 
nuisance.*' 

Pleading,  evidence  and  defenses."' — A  bill  which  alleges  that  to  be  a  nuisance 
which  is  not  one  per  se  must  set  forth  specifically  the  facts  and  circumstances  which 
make  it  a  nuisance.**  A  complaint '  that  showed  that  plaintiff  was  damaged  by 
the  continuance  of  an  alleged  nuisance  was  sufficient  for  the  issuance  of  a  tem- 
porary injunction,  though  it  failed  to  allege  and  demand  damages  in  any  specific 
sum.'"  A  complaint  by  a  city  for  the  removal  of  permanent  constructions,  en- 
croaching on  a  sidewalk,  asking  that  they  be  declared  a  nuisance  and  that  defendant 
be  ordered  to  remove  them  or  the  plaintiff  authorized  to  charge  the  expense  of 
removal  to  defendant,  was  not  objectionable  as  uniting  improperly  in  the  same 
count  an  equitable  cause  of  action  to  abate  a  nuisance  and  an  action  of  ejectment.''^ 
M^'here  a  bill  was  filed  to  restrain  the  pollution  of  a  stream  by  sewage,  a  cross  bill 
averring  that  a  certain  water  company  above  had  diverted  water  that  would  have 
diluted  the  sewage  and  another  company  had  built  a  dam  below  that  prevented  the 
passage  of  sewage,  was  bad  as  pleading  matters  not  germane  to  the  original  bill;'^ 
and  where  the  bill,  in  such  case,  tendered  the  opportunity  of  avoiding  an  injunc- 
tion by  maJcing  compensation,  an  answer  which  failed  to  make  election  was  bad;'^ 
and  also, 'where  complainants  calculated  their  damages  upon  the  basis  of  their 
injuries  being  permanent,  such  calculation  necessitated  a  counter  statement  wheth- 
er the  pollution  was  to  be  permanent  or  temporary,  and,  if  temporary,  for  how 
long;  and  for  lack  thereof  the  answer  was  bad.'* 

In  a  suit  by  a  private  person  to  enjoin  the  obstruction  of  a  street,  the  alle- 
gation of  several  grounds  of  special  injurj',  but  proof  of  only  one,  did  not  con- 
stitute a  variance.'^  It  is  no  defense  that  the  acts  of  others  contributed  to  cause  the 
nuisance,  there  being  no  contribution  among  independent  wrongdoers.'*     Municipal 


guests  of  plaintiff's  hotel.  Grantliam  v. 
Gibson  tWash.]  83  P.  14. 

NOTE.      One    wlthont    proprietary    Interest 

in  his  place  of  residence  sought  to  recover 
aamag-es  for  sickness  caused  by  a  palpably 
foul  well  on  the  defendant's  adjacent  land. 
Held,  that  the  plaintiff  might  recover.  Ft. 
■Worth,  etc.,  R.  Co.  v.  Glenn,  97  Tex.  586,  80 
S.  W.  992. 

The  court  concedes  that  to  recover  for  a 
nuisance  causing  mere  personal  annoyance 
in  the  enjoyment  of  real  property  or  damage 
to  it,  a  plaintiff  must  show  legal  interest  in 
it  to  the  extent,  at  least,  of  possession. 
Kavanagh  v.  Barber,  131  N.  T.  211.  But  it 
distinguishes  a  second  class  of  nuisances, 
composed  of  those  which,  as  in  the  principal 
case,  cause  physical  injury  to  the  person, 
and  allow  recovery  without  a  property  basis. 
This  distinction  was  maintained  by  the  low- 
er court  in  a  New  Tork  case,  which,  how- 
ever was  reversed  on  other  grounds  by  the 
higher  court.  Hughes  v.  City  of  Auburn,  12 
■  ^pp  Dlv  [N.  Y.]  311.  Contra.  Ellis  v.  Kan- 
sas City,  etc.,  B.  Co.,  63  Mo.  131,  21  Am.  Bep. 
436  This  conflict  over  the  scope  of  nui- 
sance could  be  wisely  avoided  by  consider- 
ing cases  of  the  second  class  riot  under  that 
most  Indefinite  head,  nuisance,  but  under  the 
law  of  negligence.  The  defendant  should 
use  due  care  to  prevent  the  escape  from 
hi=!  cremises  of  unhealthful  air  liable  to  cause 
physical    injury    to    people    in    the    vicinity. 


This  duty  he  seems  to  have  violated  in  the 
principal  case  and  so  was  properly  held  lia- 
ble. See  Holly  v.  Boston  Gas  Light  Co.,  8 
Gray   [Mass.]    123. — IS  Harv.  L.  B.  68. 

67.  Kittanning  Borough  v.  Thompson, 
211  Pa.   169,   60  A.   584. 

68.  See  4  C.  L.  847. 

69.  Davis  v.  Baltimore  &  O.  R.  Co.  [Md.] 
62  A.  572.  A  complaint  to  abate  an  alleged 
nuisance  and  enjoin  its  continuance,  alleg- 
ing the  maintenance  of  a  wooden  building 
within  the  fire  limits,  having  a  sheet  iron 
pipe  through  the  ceiling  and  roof,  from  an 
iron  stove  in  which  a  wood  Are  was  kept, 
and  alleging  facts  tending  to  show  tliat  it 
was  a  menace  to  the  town  from  Are  and 
constituted  a  public  nuisance,  endangering 
the  public  safety,  was  good  on  general  de- 
murrer. People  V.  Wing,  147  Cal.  382,  81  P. 
1104.  Complaint  of  the  construction  of 
stairway,  area,  fete,  encroaching  on  tlie  side- 
walk, held  to  set  forth  facts  entitling  plain- 
tiff to  relief.  City  of  New  Tork  v.  Knick- 
erbocker Trust  Co.,  104  App.  Div.  223,  93  N. 
Y.  S.  9  37. 

70.  Grantham  v.  Gibson  ['Wash.]   83  P.  14. 

71.  City  of  New  York  v.  Knickerbocker 
Trust  Co.,  104  App.  Div.  223,   93  N.  Y.   S.   937. 

72.  7.S,  74.  Doremus  v.  Paterson  [N.  J.  Eq.] 
62   A.    3. 

75.  First  Nat.  Bank  v.  Tyson  [Ala.]  39 
So.    660. 
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sanction  constitutes  no  defense,''  and  the  establishment  of  a  mere  paper  grade  by  a 
borough  confers  no  right  on  a  property  owner  to  elevate  his  sidewalk  above  the 
natural  grade,  so  as  to  make  it  a  dangerous  public  nuisance.'*  An  aequittal  on 
the  charge  of  illegally  selling  intoxicating  liquors  under  the  prohibitory  liquor  law 
is  no  bar  to  an  action  to  restrain  tlie  maintenance  of  a  nuisance  under  said  law.'" 
The  statute  of  limitations  is  no  defense  to  a  bill  filed  for  the  abatement  of  a  public 
nuisance.*"  Although  a  nuisance  may  have  been  created  beyond  the  period  of  limi- 
tation, if  it  is  maintained  as  a  continuing  nuisance,  tliat  is  a  renewal  of  the  vsrrong 
and  is  actionable.*"^  It  is  no  defense  to  the  maintenance  of  a  nuisance  that  the 
plaintiff  is  only  a  tenant,  where  the  injury  is  to  his  business  and  not  to  the  free- 
hold.*'' A  receipt  for  payment,  for  which  consent  was  given  for  the  operation  of 
a  soap  factory  on  certain  premises,  was  not  a  license  to  create  noxious  odors.*^ 

An  injunction  will  be  denied  where  the  nuisance  has  been  abated  pending  the 
action,*''  or  where  the  plaintiff  himself  contributes  to  the  acts  complained  of.*' 

Judgment  or  decree.^" — In  a  suit  for  an  injunction,  the  court  may,  as  inci- 
dental to  the  main  relief  sought,  ascertain  and  allow  for  the  injury  already  done.*' 
A  judgment  for  abatement  may,  in  the  discretion  of  the  court,  follow  a  judgment 
for  private  damages  resulting  from  a  public  nuisance.** 

Costs.^^ 

(§4)  B.  Criminal  prosecution.^"— An  ordinance  which  declares  an  act  un- 
lawful by  necessary  implication  declares  it  of  a  noxious  character,  and  may  punish 
it  as  a  nuisance  without  any  formal  declaration  that  it  is  a  nuisanee.'"^  In  Missouri 
the  manager  of  any  building  or  establishment  from  which  dense  smoke  is  emitted 
is  made  by  statute  guilty  of  a  misdemeanor."''  Public  nuisances  are  generally  pun- 
ishable by  indictment  and  criminal  prosecution."'     On  an  indictment  of  a  railroad 


78.  Pollution  of  a  stream  by  sewage. 
Doremus   v.   Paterson   [N.   J.   Eq.]    62   A.    3. 

77.  In  the  absence  of  express  legislative 
Ruthority,  a  municipality  cannot  grant  the 
use  of  a  street  to  hold  a  street  fair  or  carni- 
val, which  constitutes  a  public  nuisance  by 
interference  with  the  lawful  use  of  the 
street.  No  such  authority  exists  in  the 
charter  of  Augusta,  Ga.  City  Council  of  Aur 
g-usta  V.  Reynolds  [Ga.]  50  S.  E.  998. 
Municipalities  cannot  by  licensing  them 
make  lawful  such  places  as  are  nuisances, 
as  a.  "turf  exchange"  or  poolroom,  which  is 
a  gaming  house.  State  v.  Nease  [Or.]  80  P. 
897.  A  city  cannot  permit  the  use  of  a 
street  for  speeding  automobiles  so  as  to  re- 
lieve persons  participating  therein  from  lia- 
bility for  damages  resulting.  Johnson  v. 
New  York,  109  App.  Div.  821,  96  N.  T.  S. 
754. 

78.  The  borough  council  merely  permit- 
ted a  contractor  to  adapt  the  construction  of 
a  building  to  a  pavement  that  might  be 
laid  in  the  future  at  an  established  paper 
grade.  Kittanning  Borough  v.  Thompson, 
211  Pa.  169,  60  A,  584. 

7n.     Cowdery  v.   State    [Kan.]    80  P.   953. 
SO.     "Weiss  V.  Taylor  [Ala.]    39  So.  519, 

81.  City  Council  of  Augusta  v.  Marks 
[Ga.]  52  S.  B.  539. 

82.  Grantham  v.  Gibson  [Wash.]   83  P.  14. 

83.  N.  K.  Fairbank  Co.  v.  Nicolai,  112  111. 
App.  261. 

84.  Miller  v.  Edison  Elec.  Illuminating  Co. 
[N.  T.]    76  N.   E.  734. 

85.  Where  plaintiff  complained  of  the 
pollution  of  his  well  by  nuisances  maintain- 


ed on  defendant's  premises,  and  it  appear- 
ed that  a  sink  or  cesspool  on  his  own  prem- 
ises rendered  the  water  in  the  well  unfit  for 
drinking  purposes.  Holbrook  v.  Griffls,  127 
Iowa,   505,    103   N.   W.   479. 

86.  See  4  C.  L.    848. 

87.  Gerow  v.  Liberty,  94  N.  T.  S.  949;  La- 
may  V.  Pulton,  109  App.  Div.  424,  96  N.  T  S. 
703. 

88.  Flynn  v.   Butler   [Mass.]    75  N.   E.   730. 
80,  00.     See  4  C.  L.   849. 

01.  The  storage  within  the  city  of  more 
than  two  barrels  of  gasoline  or  other  oils 
of  an  explosive  nature.  City  of  Crowley  v. 
Ellsworth,    114  La.   308,   38  So.   199. 

02.  Laws  1901,  p.  73.  Secretary  and  pur- 
chasing agent,  having  charge  of  affairs, 
deemed  manager.  State  v.  Hemenover,  188 
Mo.  3S1,  87  S.  W.  482.  In  a  prosecution  un- 
der this  act,  an  indictment  need  not  allege 
whether  the  owner  of  the  building  is  a  cor- 
poration or  a  partnersliip,  nor  make  proof 
thereof.  State  v.  Eyermann  [Mo.  App.]  90  S. 
W.  1168.  Evidence  of  management  by  de- 
fendant and  of  willful  permission  of  the 
emission  of  smoke  held  sufficient  to  support 
the   indictment.     Id. 

03.  Flynn  v.  Butler  [Mass.]  75  N.  B.  730. 
Indictment  for  maintaining  a  common  nui- 
sance by  the  illegal  keeping  of  a  place  for 
the  sale  of  intoxicating  liquors  held  suf- 
ficient under  section  8047,  subd.  7,  Rev. 
Codes  1899.  State  v.  Erickson  [N.  D.]  103 
N.  W.  389.  An  indictment  charging  a  rail- 
road company  with  having  suffered  and 
committed  a  nuisance  by  the  improper  erec- 
tion   and    maintenance    of    a    bridge    and    ap- 
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company  for  a  nuisance  for  maintaining  an  illegal  crossing,  the  questions  of  the 
forfeiture  of  its  charter  and  the  constitutionality  of  its  act  of  incorporation  cannot 
be  raised."*  There  is  no  variance  between  an  information  charging  the  setting  up 
and  maintenance  of  "a  public  or  common  nuisance  in  and  upon  a  public  highway" 
and  an  indictment  charging  the  same  "in  a  common  road,  or  highway  for  all  citi- 
zens of  this  commonwealth  to  go,  pass  or  travel  at  their  will."°^  On  the  indictment 
of  a  railroad  company  for  a  nuisance  for  maintaining  an  illegal  crossing  over  a 
country  road,  it.  is  a  question  for  the  jury  to  determine  whether  the  traveled  part  of 
the  road  has  been  so  narrowed  as  to  impede  public  travel.^" 

(§4)  C.  Action  for  damages.^'' — One  creating  or  maintaining  a  nuisance  is 
liable  for  the  damages  resulting  therefrom,**  regardless  of  the_  degree  of  care  exer- 
cised by  him,  his  liability  being  of  the  character  of  an  insurer.*'     If  a  landlord 


preaches  on  a  public  highway,  either  under 
or  over  the  right  of  way,  was  bad  for  uncer- 
tainty. Commonwealth  v.  Louisville  &  N. 
R.  Co.,  27  Ky.  L.  R.  692,  693,  86  S.  W.  517. 
-  04.  Commonwealth  v.  Philadelphia,  etc., 
R.  Co.,  23  Pa.   Super.  Ct.  235. 

95.  Commonwealth  v.  Mock,  23  Pa.  Super. 
Ct.   51. 

96.  Commonwealth  v.  Philadelphia,  etc., 
K.  Co.,   23  Pa.  Super.  Ct.   235. 

97.  See  4  C.  L.  849. 

98.  A  defectively  covered  coal  hole  in  a 
sideTvalk  is  a  nuisance  and  a  person  who 
maintains  such  a  hole  is  liable  for  injuries 
sustained  by  a  person  falling  into  it.  Ber- 
ger  v.  Content,  94  N.  Y.  S.  12.  A  village 
whose  sewage-disposal  works  was  declared 
a  nuisance  and  restrained  was  held  liable 
for  the  damages  accrued.  Gerow  v.  Liberty, 
94  N.  T.  S.  949.  City  held  liable  for  a  con- 
tinuing nuisance  created  by  filling  up  the 
natural  drainage  channels  in  the  change  of 
a  street  grade,  and  diverting  the  water  from 
Its  usual  course,  so  that  mud,  fllth  and  rub- 
bish were  deposited  on  plaintiff's  premises. 
Lamay  v.  Fulton,  109  App.  Dlv.  424,  96  N.  T. 
S.  703.  A  city  which  permits  the  use  of  a 
street  for  the  speeding  of  automobiles  in 
violation  of  a  state  law,  and  all  who  partic- 
ipate therein  are  guilty  of  maintaining 
a  nuisance  per  se  and  liable  for  re- 
sulting damages.  Johnson  v.  New  York.  109 
App.  Div.  821,  96  N.  Y.  S.  754.  A  municipal- 
ity which  allows  a  sidewalk  to  remain  in 
such  condition  as  t'o  constitute  a  dangerous 
public  nuisance  is  liable  for  damages  re- 
sulting therefrom.  City  of  Muncie  v.  Hey, 
164  Ind.  570,  74  N.  E.  250.  Both  the  city  ana 
the  contractors  for  improving  a  street  were 
liable  for  creating  a  nuisance  by  obstruc- 
tions placed  in  a  street  not  closed  to  travel 
and  without  being  properly  guarded.  Jones 
V.  Boston,  188  Mass.  53,  74  N.  B.  295.  A 
railroad  company  which  constructs  an  em- 
bankment in  a  street  so  as  to  prevent  ac- 
cess to  abutting  property  is  liable  as  for  a 
nuisance.  Coats  v.  Atchison,  etc.,  R.  Co. 
[Cal.  App.]  82  P.  640.  Although  railroad 
companies  may  lawfully  erect  structures  for 
proper  railroad  uses  to  the  damage  of  ad- 
jacent property,  yet  they  are  liable  for  just 
compensation.  Illinois  Cent.  R.  Co.  v.  Lock- 
ard,  112  111.  App.  423.  The  fact  that  the  de- 
fendant is  a  quasi  public  corporation,  in- 
vested with  the  right  of  eminent  domain, 
does  not  affect  the  right  of  an  adjacent 
landowner  to  bring  a  second  or  third  action 
for  what,  In  the  case  of  a  private  individual, 


would  be  a  continuing  nuisance.  Hartman 
V.  Pittsburg  Inclined  Plane  Co.,  23  Pa.  Super. 
Ct.  360.  Where  a  county  does  not  repudiate 
a  nuisance  created  by  the  unauthorized  act 
of  its  officers,  but  virtually  adopts  and  ap- 
proves the  same.  It  is  liable  for  damages 
caused  thereby,  to  the  same  extent  as  though 
it  originally  authorized  the  act.  Construc- 
tion of  a  bridge  without  a  draw  across  a 
navigable  stream  in  violation  of  §§  9.  10,  11, 
act  of  Congress  March  3.  1899;  30  Stat.  1151, 
c.  425  (U.  S.  Comp.  St.  1901,  pp.  3540,  3541). 
Viebahn  v.  Crow  Wing  County  Com'rs 
[Minn.]  104  N.  W.  1-089.  ■  Where  there  was 
evidence  of  a  nuisance  on  the  premises,  but 
affirmative  proof  that  the  premises  were 
owned  by  only  one  of  the  two  joint  defend- 
ants, a  motion  by  the  plaintiff  to  set  aside 
the  judgment  and  grant  a  new  trial  should 
have  been  granted  as  to  the  owner  and  de- 
nied as  to  the  other  defendant.  Berger  v. 
Content,  94  N.  Y.  S.  12.  The  contractor  who 
built  a  bridge,  ordered  and  contracted  for 
as  provided  by  law,  could  not  be  held  lia- 
ble for  personal  injuries  to  plaintiff  caused 
by  its  fall,  on  the  theory  that,  by  reason  of 
negligent  and  improper  construction,  it  con- 
stituted a  nuisance.  Casey  v.  Wrought  Iron 
Bridge  Co.,  114  Mo.  App.  47,  89  S.  W.  330. 
A  railway  and  light  company  stands  on  the 
same  footing  as  an  individual,  as  to  the 
maintenance  of  a  nuisance,  and  if  its  power 
house  is  injurious  to  property  adjoining,  on 
account  of  the  smoke,  vibration  and  escap- 
ing electricity,  the  company  is  liable  for  the 
injury.  Townsend  v.  Norfolk  R.  &  Light  Co. 
[Va.]  52  S.  B.  970.  Punitive  damages 
awarded'  against  defendant,  whose  locomo- 
tive killed  animals,  for  refusal  to  remove 
carcases,  which  were  offensive  to  plaintiff 
in  her  home.  Yazoo  &  M.  V.  R.  Co.  v.  San- 
ders [Miss.]    40  So.    163.- 

99.  Casey  v.  Wrought  Iron  Bridge  Co.,  114 
Mo.  App.  47,  89  S.  W.  330.  Persons  main- 
taining a  powder  magazine  on  their  own 
premises  are  bound  to  use  every  possible 
precaution  to  prevent  injury  to  those  living 
in  the  neighborhood,  and  are  liable  for  such 
injuries,  unless  caused  by  an  explosion  pre- 
cipitated by  some  great  and  unanticipated 
natural  force,  or  acts  of  persons  over  whom 
they  had  no  control  and  which  could  not  rea- 
sonably have  been  anticipated.  Flynn  v. 
Butler  [Mass.]  75  N.  B.  730.  Parties  using 
the  sidewalk  in  the  prosecution  of  their  busi- 
ness must  see  that  it  is  kept,  reasonably 
safe  for  persons  walking  thereon  with  ordi- 
nary   care.     Fruit    merchants    held    respon- 
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lets  premises  already  a  n-uisance,  he  and  the  lessee  are,  both  or  either,  liable  for  the 
continuance  ;^  and  even  if  the  lessee  adds  tO'  the  nuisance,  not  by  a  separatej  inde- 
pendent work,  but  one  used  along  with  the  original  nuisance,  the  lessor  is  still 
liable.^  Where  town  officers  blew  up  ice  in  a  river  to  drain  off  the  -water  overflowing 
a  highway  so  negligently  as  to  cause  a  nuisance  endangering  private  property, 
the  town  was  not  under  obligation  to  remove  the  nuisance  and  liable  for  not  doing 
so.'     In  an  action  based  upon  nuisance,  negligence  is  not  an  essential  element.* 

Where  direct  injury  to  an  individual  results  from  a  public  nuisance,  a  private 
action  can  be  maintained  for  the  damages  suffered,'^  to  be  followed  in  the  discretion 
of  the  court  by  judgment  for  an  abatement.*  Where  the  sickness  complained  of  may 
have  just  as  well  resulted  from  other  causes  as  the  stagnant  water  allowed  to  ac- 
cumulate on  defendant's  premises,  the  plaintiE  cannot  recover;^  especially  if  those 
other  causes  existed  upon  plaintiff's  own  premises.^  To  entitle  a  reversioner  to  main- 
tain an  action  for  damages,  the  injury  caused  by  the  nuisance  must  necessarily  be 
of  a  permanent  character."  Where  the  nuisance  is  of  a  permanent  nature,  rendering 
the  premises  useless  and  valueless  to  plaintiff,  he  should  recover  the  entire  damages 
in  a  single  action.^"  But  if  the  nuisance  is  of  such  a  character  as  can  be  abated 
•and  the  injury  terminated,  plaintiff  is  not  limited  to  a  single  action,  but  may  sue, 
in  successive  actions,  for  injuries  resulting  from  its  maintenance.^^  A  former  re- 
covery against  a  quasi  public  corporation  for  constructing  a  structure  so  as  to  be  a 
continuing  nuisance  does  not  estop  an  adjacent  landowner  from  recovering  dam- 
ages subsequently  aocrued.^^  While  it  is  not  necessary  to  notify  one  whose  act  or 
acts  constitute  a  nuisance  or  request  him  to  abate  it,^^  yet,  where  the  property  is 
transferred  to  another  during  the  existence  of  the  nuisance,  the  grantee  is  not  li- 


sible  for  damage  to  person  stepping  on  a 
ripe  banana  and  slipping,  wlien  the  sidewalk 
was  obstructed  with  boxes  of  bananas  by 
them.  Garibaldi  v.  O'Connor,  112  111.  App. 
53. 

1.  The  lessor  and  lessee,  of  a  boom  which 
"was  a  nuisance  to  a  ,  mill  owner  above. 
Pickens  v.  Coal  River  Boom  &  Timber  Co. 
[W.  Va.]   50  S.  E.  872. 

2.  The  lessee  added  six  piers  or  cribs  and 
increased  its  power  of  injury  to  a  mill. 
Pickens  v.  Coal  River  Boom  &  Timber  Co. 
[W. 'Va.]  50  S.  B.  872. 

3.  The  ice  broke  up  and  the  water  flood- 
ed, crushed,  carried  away  and  destroyed 
plaintiff's  mill.  Wheeler  v.  Gllsnm  [N.  H.] 
62  A.  597. 

4.  Casey  V.  Wrought  Iron  Bridge  Co.,  114 
Mo.  App.   47,  89  S.  W.  330. 

5.  A  private  person  cannot  bring  an  ac- 
tion to  have  an  embankment  constructed  in 
a  street  by  a  railroad  company  declared  a 
nuisance  and  abated;  his  remedy  being  an 
action  at  law  to  recover  personal  damages, 
if  any.  Atchison,  etc.,  R.  Co.  v.  Maegerlein, 
114  111.  App.  222.  Where  the  private  party 
suffers  a  peculiar  and  special  injury,  dif- 
ferent from  that  of  the  public  generally. 
Civ.  Code  §  3493.  Harness  v.  Bulpitt  [Cal. 
App.l    8.1   P.    1022. 

«.     Flynn  v.  Butler   [Mass.]    75   N.   B.   730. 

7,  8.  Chesapeake  &  O.  B.  Co.  v.  Whitlow 
[Va.]   51  S.  B.  182. 

9.  He  cannot  recover  for  depreciation  In 
rental  value  pending  the  lease,  where  the 
only  Injury  was  to  the  occopation  of  the 
premises  and  not  of  a  permanent  character, 
as  from  the  soot,  cinders,  ashes,  steam, 
noises,    jars   and  vibrations   attendant   upon 


the  operation  of  an  electric  light  and  power 
plant.  Miller  v.  Edison  Blec.  Illuminating 
Co.  [N.  T.]  76  N.  B.  734.  This  case  distin- 
guished from  the  elevated  railroad  cases 
CKernochan  v.  N.  Y.  Elevated  R.  R.  Co.,  128 
N.  T.  559),  where  the  decision  proceeded  on 
the  ground  that  the  elevated  road  was  a  per- 
manent structure  and  intended  to  be  so 
maintained,    etc.     Id. 

10.  City  Council  of  Augusta  v.  Marks 
[Ga.]  52  S.  B.  539.  Injuries  caused  by  erec- 
tion of  lawful  structures  in  the  streets  are 
permanent  in  their  character  and  can  be 
recovered  for  but  once,  by  those  specially 
damaged.  Illinois  Cent.  R.  Co.  v.  Lockard, 
112  111.  App.  423.  Refusal  to  charge  that,  if 
the  jury  believed  the  injury  to  plaintiff's 
land  to  be  permanent,  he  could  not  recover 
as  far  as  the  loss  of  crops  was  concerned, 
but  only  for  the  permanent  injury,  held  er- 
ror. Tutwiler  Coal,  Coke  &  Iron  Co-  v. 
Nichols    [Ala.]    39    So.    762. 

11.  City  Council  of  Augusta,  v.  Marks 
[Ga.]   52  S.  E.  539. 

12.  Hartman  v.  Pittsburg  Inclined  Plane 
Co.,  23  Pa.  Super.  Ct.  360.  Where  an  abut- 
ting landowner  has  recovered  damages  for 
the  unauthorized  construction  and  opera- 
tion of  a  street  railway  in  front  of  his  prem- 
ises, he  can  bring  another  action  for  the 
continuance  thereof  after  the  date  of  the 
first  action.  Becker  v.  Lebanon  &  M.  St.  R. 
Co.,   25  Pa.   Super.   Ct.  367. 

13.  A  demand  for  the  abatement  of  a 
nuisance  is  not  necessary  before  an  action 
for  damages.  If  any  necessity  for  such  de- 
mand previously  exisrted,  It.  was  abrogated 
by  §  3483.  Civ.  Code.  Coats  v.  Atchison,  etc., 
R.    Co.    [CaL  App.]    82  P.    640. 
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able  for  its  continuance  until  he  has  been  notified  thereof  or  requested  to  abate  it, 
unless  it  appears  that  he  had-  full  knowledge  of  the  facts  that  would  be  conveyed 
to  him  by  such  notice.^*  It  has  been  held  that  statutes  requiring  the  presentation 
of  claims  for  damages  against  municipalities  before  the  commencement  of  suit 
therefor  have  no  application  to  suits  for  relief  from  a  nuisance.^^  But  in  Georgia 
it  is  held  that  a  declaration  on  a  money  claim  for  damages  against  a  municipal 
corporation  for  the  maintenance  of  a  nuisance,  must  allege  a  substantial  compliance 
with  such  an  act.'^"  In  case  of  a  nuisance,  continuous  but  not  permanent  in  char- 
acter, the  statute  of  limitations  does  not  begin  to  run  from  the  beginning  of  the 
nuisance  but  from  the  time  of  actual  damage  from  it.^^  In  Alabama,  an  action  by 
a  lower  riparian  proprietor  for  pollution  of  a  water  course  must  be  brought  within 
one  year.'-* 

Pleadings'. — A  complaint,  when  first  attacked  in  the  appellate  court,  will  be 
held  sufficient  if  it  states  the  facts  constituting  the  alleged  nuisance  sufficiently  to 
bar  another  action.'^"  A  declaration  alleging  the  maintenance  of  a  nuisance  was 
sufficient  after  verdict,  though  it  did  not  allege  that  offensive  odors  permeated  the 
air  on  plaintiff's  premises,  but  did  allege  that  the  odors  caused  much  sickness  in 
the  vicinity  and  plaintiff's  family  were  made  sick  by  them.^"  In  a  complaint  foK 
damages  resulting  from  falling  into  a  defectively  covered  coal  hole  in  a  sidewalk, 
it  is  not  necessary  to  allege  that  the  maintenance  of  the  hole  constitutes  a  nuisance.^' 
A  complaint  for  the  abatement  of  a  nuisance  and  for  private  damages  alleged 
is  good,  although  it  shows  that  the  nuisance  may  also  be  a  public  nuisance  ;°^  but 
in  such  case  the  complaint  must  show  that  plaintiff  will  suffer  some  special  and 
peculiar  injury  therefrom  different  in  kind  from  that  of  the  public  generally.^' 
An  allegation  that  defendant  could  so  arrange  and  operate  his  cupola  that  sparks, 
etc.,  would  not  be  carried  upon  plaintift''s  house,  warranted  an  inference  that  a  more 
careful  arrangement  would  prevent  the  nuisance  though  the  particular  means  were 
not  set  forth. ^* 

Evidence."^ — The  existence  of  a  nuisance  must  be  proved  by  evidence  of  the 
things  that  constitute  the  nuisance.^"  It  was  not  necessary  for  plaintiff  to  show 
that  defendant's  business,  though  lawful,  was  carried  on  recklessly  or  not  properly 
managed,  but  to  show  that  it  was  carried  on  greatly  to  his  injury.^'  On  the  trial  of 
a  railroad  company  for  a  nuisance  by  maintaining  an  illegal  crossing,  the  court  may 


14.  Graham  v.  Chicago,  I.  &  L.  R.  Co. 
find.   App.]    74   N.   B.   541. 

IB.  .  Section  322  of  New  York  Village  Law 
(Liaws  1897,  p.  453,  c.  414),  prohibiting  ac- 
tions against  villages  for  negligent  Injuries 
to  persons  or  property  unless  a  claim  there- 
for has  been  filed  with  the  clerk.  Gerow  v. 
Liberty,  94  N.  Y.  S.  949.  Fulton  City  Char- 
ter (Laws  1902,  p.  166,  c.  63,  §  63,  subd.  3). 
requiring  presentation  of  claim  for  damages 
from  change  of  street  grade  and  other  for- 
malities, and  §  230,  prohibiting  action  until  30 
days  after  presentation.  Lamay  v.  Fulton, 
109   App.   Div.   424,   96  N.  Y.   S.   703. 

16.  Acts  1899,  p.  74,  requiring  a  presenta- 
tion of  such  claim  in  damages,  with  a  state- 
ment of  time,  place  and  extent  of  injury. 
City  Council  of  Augusta  v.  Marks  [Ga.]  52 
S.  B.    539. 

17.  Pickens  v.  Coal  River  Boom  &  Tim- 
ber Co.   [W.  Va.]   50  S.  B.  872. 

18.  Code  1896,  §  2801,  subd.  6.  Tutwiler 
Coal,  Coke  &  Iron  Co.  v.  Nichols  [Ala.]  39 
So.    762. 

10.     Over   V.    Dehne    [Ind.   App.]    75    N.    E. 


^64.  Complaint  against  contractor  for  dam- 
iges  resulting  from  the  fall  of  a  bridge,  on 
the  mistaken  theory  that  it  was  a  nuisance, 
leld  to  contain  sufficient  allegations  of  neg- 
ligence to  withstand  a  demurrer.  Casey  v. 
Wrought  Iron  Bridge  Co.,  114  Mo.  App.  47, 
.S-9   S.  W.   330. 

20.  Fairbank  Co.  v.  Nicolal,  112  111.  App. 
261;  Fairbank  Co.  v.  Bahre,  112  111.  App. 
290. 

Berger  v.  Content,  94  N.  Y.  S.  12. 

Meek  v.   De  Latour    [Cal.   App.]    83   P. 


21. 
22. 

300. 
23 


-^  Civ.  Code,  §  3493.  An  allegation  that 
defendant  obstructed  a  public  alley  with 
fences  at  both  ends  is  sufficient  allegation 
of  a  private  wrong.  Harniss  v.  Bulpitt 
[Cal.   App,]    81   P.    1022. 

24.  Over  V.  Dehne  [Ind.  App.]  76  N.  E. 
883. 

25.  See  4  C.  L.    851. 

26.  Meek  v.  De  Latour  [Cal..  App.]  83  P. 
300. 

27.  Parver  v.  American  Car  &' Foundry 
Co.,    24   Pa.    Super.  Ct.    579. 


G  Cur.  Law. 


NUISANCE  §  4C. 


839 


in  its  discretion  refuse  to  permit  a  map  of  the  premises  to  be  sent  to  the  jury,  which 
is  not  an  exact  representation  of  the  height  of  the  embankment  as  compared  with 
its  length.  ^^  Evidence  of  possession  of  land  for  a  long  time  under  claim  of  owner- 
ship is  sufficient  to  sustain  an  action  for  injuries  to  such  land.^"  Cases  discussing 
the  admissibility  of  particular  evidence  will  be  found  in  the  notes.^" 

Damages.^^ — Recovery  may  be  had  for  damages  that  are  consequential  as  well 
as  direct  f^  but  problematical  or  speculative  damages  cannot  be  recovered.^'  Plain- 
tiff may  recover  for  depreciation  in  value  of  his  property.^*     Plaintiff  was  allowed 


as.  Commonwealth  v.  Philadelphia,  etc., 
R.  Co.,  23  Pa.  Super.  Ct.  235. 

S9.  Atchison,  etc.,  R.  Co.  v.  Jones,  110  111. 
App.   626. 

30.  In  an  action  for  continuing  a  nui- 
sance, based  upon  a  former  judgment,  where 
it  appears  that  the  structure  complained  of 
is  the  same  as  was  involved_  in  the  former 
action,  the  record  of  the  former  suit  is  ad- 
missible in  evidence.  Hartman  v.  Pittsburg 
Inclined  Plane  Co..  23  Pa.  Super.  Ct.  360.  In 
such  a  case  ownership  of  the  property  by 
the  defendant  is  presumed  to  continue  until 
some  change  or  alienation  is  shown.  Id. 
Evidence  that  the  raising  of  the  smoke- 
stacks after  commencement  of  suit  had 
greatly,  if  not  entirely,  abated  the  nuisance 
was  admissible  as  tending  to  show  that  the 
lowness  of  the  stacks  caused  the  damage 
complained  of.  but  not  to  show  negligence. 
Kuhn  V.  Illinois  Cent.  R.  Co.,  Ill  111.  App. 
323.  Evidence  that  others  besides  plaintiff 
were  made  sick  was  admissible,  under  in- 
structions that  plaintiff  could  not  recover 
damages  therefor,  to  show  that  the  odors 
complained  of  were  capable  of  producing 
sickness  and  discomfort.  Fairbank  Co.  v. 
Bahre,  112  111.  App.  290.  In  an  action 
against  defendant  resulting  from  smoke, 
gas  and  sulphurous  fumes,  and  the  noise 
and  vibration  caused  by  steam  hammers, 
evidence  that  members  of  plaintiff's  family 
were  made  ill  and  could  not  sleep  was  ad- 
missible. Farver  v.  American  Car  &  Foun- 
dry Co.,  24  Pa.  Super.  Ct.  579.  In  determin- 
ing whether  a  powder  magazine  filled  with 
gunpowder  constituted  a  nuisance  evidence 
as  to  the  proximity  of  dwellings,  public 
highways  and  the  density  of  population  in 
the  vicinity  was  admissible.  Flynn  v.  But- 
ler [Mass.]  75  N.  B.  730.  Evidence  that  aft- 
er complaint  was  made  of  the  nuisance  de- 
fendant had  partially  corrected  it  was  ad- 
missible to  show  the  manner  of  conducting 
the  works  complained  of.  Meek  v.  De  La- 
tour  [Cal.  App.]  83  P.  300.  Evidence  that 
the  owner  of  land  damaged  by  destruction 
of  his  drainage  could  have  lessened  the 
damage  by  constructing  another  system  is 
admissible.  Atchison,  etc.,  R.  Co.  v.  Jones, 
110  111.  App.  626.  In  an  action  for  pollution 
of  a  stream  for  12  months  prior  to  com- 
mencement of  the  action,  evidence  of  the 
condition  of  the  water  prior  to  the  12-month 
period  and  subsequent  to  the  commencement 
of  suit  was  competent  to  show  the  effect  of 
the.  deposits,  if  any.  Tutwiler  Coal,  Coke  & 
Iron  Co.  V.  Nichols  [Ala.]  39  So.  762.  Evi- 
dence of  the  kind  of  crops  raised  on  plain- 
tiff's land  as  showing  its  value,  of  decrease 
of  fl^  in  the  stream,  of  odors  arising  from 
the  stream  and  of  sickness  of  family  caused 
thereby  was  admissible.  Id.  Evidence  of 
depreciation  in  value  of  plaintiff's   property 


is  not  admissible  to  show  the  actual  exist- 
ence and  gravity  of  the  nuisance,  nor  on  the 
question  of  damages,  in  an  action  to  abate 
a  nuisance  under  Code  Civ.  Proc.  §  731. 
Meek  v.  De  Latour  [Cal.  App.]  83  P.  300. 
Where,  in  an  action  for  damages  from  a 
nuisance  not  of  a  permanent  character,  it 
was  held  that  a  prior  decree  was  a  bar  to 
the  recovery  of  damages  antecedent  to  the 
date  of  its  entry,  evidence  o(  the  value  of 
the  property  before  and  after  the  creation 
of  the  nuisance  compared  with  the  difference 
in  value  between  the  date  of  the  decree  and 
the  trial  was  inadmissible.  Holbrook  v. 
Griffls,  127  Iowa,  505,  103  N.  ^W.  479.  In  an 
action  for  damages  for  an  alleged  nuisance,  a 
resolution  adopted  by  the  city  board  of 
health  declaring  the  structures  complained 
of  a  nuisance  was  inadmissible.     Id. 

31.  See  4  C.  L.  852. 

32.  Kuhn  v.  Illinois  Cent.  R.  Co.,  Ill  111. 
App.   323. 

33.  Where  plaintiff  did  not  ask  for  dam- 
ages to  his  land,  but  for  a  recovery  of  ex- 
penses he  would  have  to  pay  in  removing 
noxious  Tveeds  sown  on  his  lands  from  de- 
fendant's premises,  he  could  not  recover 
anything  until  such  expenses  had  been  in- 
curred and  definitely  ascertained.  Harndon 
V.  Stultz,  124  Iowa,  734,  100  N.  W.  851. 

34.  Where  the  nuisance  was  of  a  tempo- 
rary character,  instructions  authorizing  a 
recovery  of  the  difference  between  the  fair 
value  of  the  use  of  the  property  before  and 
after  the  creation  of  the  alleged  nuisance 
were  proper.  Holbrook  v.  Griffls,  127  Iowa,  505, 
103  N.  W.  479.  If  the  plaintiff  could  by  a 
reasonable  expenditure  under  the  circum- 
stances, in  the  exercise  of  reasonable  dili- 
gence, by  work  on  his  own  land,  have  les- 
sened the  damages  or  obviated  them  in  whole 
or  in  part,  it  was  his  duty  to  do 
so  (Atchison,  etc.,  R.  Co.  v.  Jones,  110  111. 
App.  626),  and  it  is  proper  to  take  into  con- 
sideration whether  the  injury  could  be  so 
obviated  in  whole  or  in  part  (Id.).  In  an 
action  by  a  life  tenant  for  damages  from 
the  maintenance  of  a  continuing  nuisance, 
plaintiff  could  not  be  compelled  to  a  deter- 
mination of  her  damages  on  the  basis  of  her 
life  expectancy,  where  the  injury  complain- 
ed of  was  not  permanent  in  character,  but 
resulted  from  negligence  in  the  construction 
and  maintenance  of  the  structure  claimed  to 
constitute  the  nuisance.  Hartman  v.  Pitts- 
burg Inclined  Plane  Co.,  23  Pa.  Super.  Ct. 
360.  In  the  absence  of  allegation  and  proof 
that  the  use  of  an  avenue  by  a  railway  com- 
pany constituted  a  nuisance,  plaintiff  could 
recover  for  such  injury  to  his  property 
only  as  resulted  from  the  operation  of  the 
railway  on  lands  not  included  in  the  ave- 
nue.    Oklahoma  City  &  T.  R.  Co.  v.  Dunham 
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punitive  damages  against  a  railroad  company  for  refusal  to  remove  the  carcasses 
of  animals  killed  by  its  locomotive  and  thrown  into  a  ditch  near  her  premises.'" 
The  plaintifE  must  show  that  the  injury  was  not  one  common  to  those  living  in 
the  vicinity,  but  one  peculiar  to  him  and  substantial  in  its  character.'^  Where 
there  is  a  direct  physical  injury  to  plaintiff's  premises  or  physical  interference  witla 
the  enjoyment  of  them,  different  in  kind  from  that  suffered  by  the  public  generally, 
it  is  proper,  in  connection  therewith,  to  show  all  other  elements  of  damage.^' 
Where  a  street  railway  company  lays  tracks  upon  highways  in  opposition  to  the 
abutting  owner's  protests  and  without  authority,  it  cannot  demand  that  damages 
thereior  be  assessed  upon  the  same  basis  as  if  it  had  acted  in  the  lawful  exercise 
of  the  right  of  eminent  domain.^*  Where  the  nuisance  complained  of  is  the  pollu- 
tion of  a  stream  by  sewage,  plaintiff  may  recover  the  entire  damages  for  injury. to 
health,  to  trade  and  to  water  supply,  up  to  the  time  of  the  suit,  regardless  of  the 
value  of  the  land.''  But  the  municipality  may  show  that  the  injury  to  the  land 
is  not  permanent,  as  it  is  possible  to  abolish  the  conditions  of  which  complaint  is 
made.*"  If  the  nuisance  is  permanent  in  character,  but  one  recovery  of  damages 
can  be  had.*^ 

(§  4)  D.  Plights  of  private  persons  m  regard  to  public  nuisances.*^- — To  au- 
thorize an  individual  to  maintain  a  private  action  for  a  public  nuisance,  it  must 
appear  that  he  has  suffered  a  special  injury  therefrom  different  in  kind  from  and 
in  addition  to  that  suffered  by  the  general  public,*'  aside  from  and  independent  of 
the  general  injury  to  the  public,**  for  which  there  is  no  adequate  remedy  at  law.*'' 

OATHS.  48 

An  oath  must  be  administered  by  a  properly  authorized  officer.*^  Only  those 
forms  and  solemnities  which  are  required  by  statute  are  essential.*'  Administration 
of  a  special  oath  by  reason  of  the  religious  conviction  of  the  witness  is  in  the  discre- 


TTex.   riv.   App.]    13   Tex.   Ct.  Rep.    644,    88   S. 
"W.   849. 

35.  Yazoo  &  M.  V.  E.  Co.  v.  Sanders 
[Miss.]   40  So.  163.. 

■   36.     Farver   v.    American    Car    &   Foundry 
Co..    24  Pa.   Super.  Ct.   579. 

37.  Where  plaintiff's  property  was  dam- 
aged by  the  smoke,  cinders,  etc.,  from 
trains  operated  on  a  heavy  grade  and  a 
sharp  curve,  it  was  proper  to  show  also  the 
noise,  etc.,  naturally  arising  from  the  opera- 
tion of  the  trains.  Illinois  Cent.  R.  Co.  V. 
Trustees  of  Schools,  112  111.  App.  488. 

38.  Becker  v.  Lebanon  &  M.  St.  R.  Co., 
25    Pa.    Super.    Ct.    367. 

39.  40.  Glasgow  v.  Altoona,  27  Pa.  Super. 
Ct.   55. 

41.  Dam  lawfully  constructed  by  railroad 
co'mpany  and  causing  overflow  of  land.  Illi- 
nois Cent.  R.  Co.  v.  Lockard,  112  111.  App.  423. 

42.  See   4    C.   L.    852. 

43.  A  railroad  siding  in  the  public  high- 
way. Davis  V.  Baltimore  &  O.  R.  Co.  [Md.] 
62  A.  572.  Damages  are  not  special  or  pecu- 
liar merely  because  they  are  greater  than 
those  suffered  by  the  public  generally,  but 
they  must  differ  from  the  latter  in  kind. 
George  v.  Peckham  tNeb.]  103  N.  W.  664; 
Anthony  Wilkinson  Live  Stock  Co.  v.  Mcll- 
Quara   tWyo.J  83  P.   364. 

44.  Anthony  Wilkinson  Live  Stock  Co.  v. 
Mo.Ilquam  tWyo.]  83  P.  364;  Palestine  Bldg. 
Aas'n  V.  Minor,  27  Ky.  L.  R.  781,  86  S.  W.  695. 
Plaintiff  was  especially  dama:ged  and  incon- 
venienced by  the  smoke,  soot,  etc.,  from  the 


smokestacks  of  defendant's  roundhouse. 
Kuhn  V.  Illinois  Cent.  R.  Co.,  Ill  111.  App. 
323.  Injunction  will  lie  for  the  removal  of 
a  steam  railway  track  unlawfully  in  the 
street  upon  the  suit  of  one  specially  injured 
thereby.  Louisville  &  N.  R.  Co.  v.  Cincin- 
nati, etc.,  R.  Co.,  3  Ohio  N.  P.  (N.  S.)  109. 
Parties  who  have  an  established  line  of 
steamboats  doing  business  on  the  Missis- 
sippi, when  the  commissioners  of  a  county 
created  a  public  nuisance  by  constructing 
a  bridge  without  a  draw  across  said  river, 
suffered  damages  not  common  to  the  pub- 
lic generally,  entitling  them  to  an  action  for 
damages.  Viebahn  v.  Crow  Wing  County 
Com'rs  [Minn.]  104  N.  W.  1089.  Erection  of 
stone  columns  extending  from  22  to  26  inch- 
es over  the  building  line  of  the  street  is 
such  an  obstruction  of  an  adjoining-  lot  own- 
er's easement  of  view  as  entitles  him  to  an 
injunction.  First  Nat.  Bank  v.  Tyson  [Ala.] 
39  So'.  660. 

45.  Palestine  Bldg.  Ass'n  v.  Minor,  27  Ky. 
L.  R.  781,  86  S.  W.  695.  It  is  not  enough  that 
they  be  special  or  peculiar  to  the  plaintiff, 
but  they  must  also  be  Incapable  of  measure- 
ment and  compensation  in  damages.  George 
V.   Peckham    [Neb.]    103    N.   W.    664. 

46.  See  4  C.  L.  853.  See,  also.  Affidavits, 
5  C.  L,  60;  Perjury,  4  C.  L.  970. 

47.  Power  of  a  judge  of  another  court  to 
"preside"  in  a  court  gives  no  authority  to 
administer  the  oath  to  one  verifying  a  crim- 
inal complaint  therein.  Edmondsori  v  Stat  a 
[Ga.]   51  S.  E.  301. 
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tion  of  the  coiirt,*^  and  the  presumption  being  that  the  witness  was  properly  sworn, 
it  must  affirmatively  appear  that  he  considered  another  oath  more  binding.^" 
Obscenity,  see  latest  topical  index. 

OBSTRUCTING  JUSTICE.  51 

Preventing  attendance  of  witness. — At  common  law  an  indictment  would  lie 
for  briber}'  or  attempting  to  bribe  or  dissuade  a  witness  from  appearing  before  a 
court  pursuant  to  a  subpoena,^^  and  in  Missouri  it  is  a  misdemeanor  f^  but  to  con- 
stitute the  offense,  it  is  necessary  that  a  crimi^ial  prosecution  against  some  person  be 
actually  pending  in  which  such  witness  was  to  have  appeared  or  testified,^*  and 
it  is  an  essential  element  of  the  offense  of  offering  to  bribe  a  witness  that  the  ac- 
cused should  know  that  the  person  to  whom  the  bribe  was  offered  was  in  fact  a  wit- 
ness.°'  It  is  not  necessary  to  the  offense  of  inducing  a  witness  to  depart  that  his 
testimony  be  material,'"  nor  is  it  necessary  that  the  witness  be  under  subpoena." 
To  constitute  "hindering  or  preventing"  a  witness  from  appearing,  physical  inter- 
vention is  not  necessary  but  advice  or  threats  will  suffice.^*  An  indictment  in  the 
language  of  the  statute  is  sufficient,'"  and  an  averment  that  the  vfitness  was  induced 
to  leave  the  "jurisdiction"  instead  of  the  "state"  is  sufficient.""  In  an  indictment 
for  offering  to  bribe  a  witness  it  is  not  essential  in  all  cases  to  allege  expressly  that 
the  accused  knew  the  party  to  whom  the  bribe  was  offered  wa-s  a  witness,  as  in  many 
cases  it  is  necessarily  implied  from  a  statement  of  the  acts  constituting  the  offense."^ 
Obstructing  officer. — An  averment  in  the  language  of  the  statute  that  the  offi- 
cer resisted  was  engaged  in  an  effort  to  maintain  the  peace  is  not  sufficient."^ 
OccopATiON  Taxes;  Offee  and  Acceptance;  Offee  of  Judgment,  see  latest  topical  index. 
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5  1.     Definitions  and  Classification  (841). 
§  2.      Creation  and  Cliange  ol  Offlces   (843). 

Number  of  Employes   (843). 

§  3.     Eligibility  and  Qiialiflcatlons   (844). 

A.  In   General    (844). 

B.  Civil  Service    (846). 

5  4.     Choice  or  Employment   (846). 

A.  How.    Chosen     or     Employed      (846). 

Elections  (846).  Appointment  (846'). 

B.  Filling     "Vacancies     and     Promotions 

(84S). 
I  5.     Rlsht  to  Office  and  Remedies  to  En- 
force  Same   (849). 

A.  Indicia  and  Evidence  of  Right   (849). 

B.  What   Remedy    (849). 

C.  Procedure  and  Practice  in  Particular 

Remedies.   (850), 
5  6.     Induction  Into  Ofllce   (850). 
§  7.     Nature    of    Tenure    and    Duration    of 

Term    (850). 

§  S.     Resignation,    Ali.andonment,   Removal 

and  Reinstatement  (852). 


A.  Resignation    (852). 

B.  Abandonment    (853). 

C.  Removal    (853).     Who   has  the  Power 

(853).  What  Constitutes  a  Re- 
moval (854).  Grounds  (854).  Mode 
of  Proceeding  (856).  Nature  of 
Proceeding  and  Procedure  (856). 
Order  of  Removal  (858).  Appeal 
and   Review    (856). 

D.  Reinstatement    (860). 

§  9.     Powers  and  Duties   (S<!0). 

§  10.     Liabilities    of    Public    Officers    (864). 

A.  Civil  Liability    (864). 

B.  Criminal  Liability   (866). 

§  11.  lyiabllitlcs  of  the  Public  and  of  Pri- 
vate Persons  for  Acts  of  Public  Officers 
(867). 

§  12.  OfEclal  Bonds  and  Liabilities  There- 
on  (868). 

§  IS.  Compensation  (870).  Vacations  (875). 
Pensions,  Reliefs  and  Benefits   (876). 


§  1.    Definitions  and  classification.^*' — A  public  office  is  not  to  be  regarded  as 
the  property  of  the  incumbent."' 


48.  Formal  administration  of  an  oath  Is 
not  necessary,  and  presentation  of  an  affida- 
vit to  an  officer  by  the  affiant  with  the  re- 
quest that  he  take  the  oath  and  signed  by 
the  officer  without  more  said  is  sufficient. 
McCain  v.  Bonner  [Ga.]  51  S.  E.  36. 

40,  50.  Curtis  V.  Lehmann  &  Co.  [La.]  38 
So.    887. 

51.  See  4  C.  L.  853.  See,  also,  Bribery,  5 
c;.  L.  437;  Embracery,  5  C.  L.  1097;  Perjury, 
4  C.  L.  970. 


."52.  Commonwealth  V.  Bailey,  26  Ky.  L. 
R.  583,  82  S.  W.  299. 

53.  Rev.  St,  1899,  §  2041.  •  Notwithstanding 
the  punishment  may,  in  some  cases,  be  im- 
prisonment In  the  penitentiary.  State  v. 
Foster,   187  Mo.   590,   86  S.  W.   245. 

54,  The  bribery  of  a  -^vitness  to  prevent 
his  appearing  and  testifying  before  a  grand 
jury  which  is  making  a  general  inquiry  as 
to  whether  bribery  has  been  committed  by 
some  person  or  persons  unknown  is  not  with- 
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"Officer"  and  "employe"  distinguished.^'^ — The  courts  seem  to  be  in  comparative 
uniformity  upon  the  proposition  that  the  distinction  between  those  employments 
which  are  and  those  which  are  not  public  offices  is  as  follows:  Where  one's  em- 
ployment does  not  arise  out  of  contract  and  he  performs  services  or  owes  duties  to 
the  governm.ent,  state  or  municipality,  and  not  merely  to  those  who  appoint  or  elect 
him;  in  other  words  if  he  is  invested  with  a  portion  of  sovereign  powers,  the  office 
is  a  public  one.  It  is  in  the  application  of  this  distinction  that  the  courts  generally 
have  diiiered.  It  must  also  be  remembered  that  in  statutes  the  term  "officer"  may 
be  used  in  a  larger  and  narrower  sense  than  here  defined."^  An  office  is  distinct 
from  its  incumbent,^*  and  exists  independent  of  the  resignation  or  death  of  fhe 
latter."'     A  salary  or  emolument  is  an  incident  to  an  office  merely  and  not  a  neces- 


In  the  statute  cited.  State  v.  Foster,  187 
Mo.  590.  86  S.  W.  245. 

55.  Sufficiency  of  indictment  as  to  alle- 
gation of  knowledge.  Commonwealth  v., 
Bailey,  26  Ky.  L.  R.  583,  82  S.  W.  299. 

6«.     Tedford    v.    People    [111.]    76   N.    B.    60. 

57,  38.  State  V.  Bringgold  [Wash.]  82  P. 
132. 

69,  60.  Tedford  v.  People  [111.]  76  N.  B. 
60. 

61.  Commonwealth  v.  Bailey,  26  Ky.  L. 
R.  583,  82  S.  W.  299. 

62.  People  V.  Hubbard  [Mich.]  12  Det. 
Leg.  N.  319,  104  N.  W.  386. 

63.  This  topic  deals  with  the  general 
law  of  officers  excluding  the  law  of  elections 
(5  C.  L.  1065),  of  quo  warranto  (4  C.  L.  1177) 
and  of  or  pertaining  to  particular  officers 
fsee  Sheriffs  and  Constables,  4  C.  L.  1442; 
Judges,  6  C.  L.  209  and  like  topics)  or  par- 
ticularly applicable  to  particular  govern- 
mental bodies  (see  United  States,  4  C.  L. 
1760;  States,  4  C.  L.  1516;  Counties,  5  C.  L. 
857;  and  Municipal  Corporations,  6  C.  L.  714). 

64.  See  4  C.  L.   854. 

65.  State  V.  Grant  [Wyo.]  81  P.  795.  See 
post,  §  3.  Note.  Preference  to  a  certain 
class  of  citizens.  Nature  and  right  to  an  of- 
fice. 

66.  See  4  C.  L.  854. 

67.  ILLUSTRATIOIVS.  Positions  held  of- 
fices: Notaries  public.  In  re  Opinion  of 
the  Justices  [N.  H.]  62  A.  969.  Parish  su- 
perintendent of  public  education.  State  v. 
Theus,  114  La.  1097.  38  So.  870.  Judges  and 
clerks  of  election  appointed  under  Laws  1903, 
p.  170.  State  v.  Maroney  [Mo.]  90  S.  W.  141. 
Deputy  sheriff  is  an  officer  within  Const,  art. 
2.  §  26,  declaring  that  no  person  shall  hold 
more  than  one  office  at  the  same  time.  State 
T.  Slagle  [Tenn.]  89  S.  "W.  326.  Road  com- 
missioner, in  charge  of  the  erection  of  a 
wall,  and  employing  laborers  who  are  paid 
by  the  city.  Bowden  v.  Derby,  99  Me.  208, 
58  A.  993.  Court  stenographer,  though  ap- 
pointed for  a  single  case  only,  is  only  en- 
titled to  statutory  compensation.  Dull  v. 
Mammoth  Min.  Co.  [Utah]  79  P.  1050.  Treas- 
urer of  a  school  district.  Within  the  mean- 
ing of  Rev.  St.  1899,  §  4274,  limiting  the  time 
within  which  actions  may  be  brought 
against  public  officers.  State  v.  Harter,  188 
Mo.  516,  87  S.  W.'  941.  Members  of  Florida 
board  of  control  are  civil  officers.  In  re 
Members  of  Legislature  [Fla.]  39  So.  63. 
The  duties  to  be  performed  by  the  state 
board  of  control,  established  by  Laws  1905, 
c  5384  are  governmental  in  character,  State 
V  Br^n  [Fla.]  39  So.  929.  A  public  admin- 
istrator is  a  public  officer  acting  by  virtue  of 


his  office  and  not  merely  by  virtue  of  the 
letters  issued  to  him  by  the  court.  Los  Angeles 
County  V.  Kellogg,  146  Cal.  590,  80  P.  861. 
An  administrator  is  not  an  agent  of  his  in- 
testate but  derives  his  authority  solely  from 
the  statute  and  is,  with  respect  thereto, 
a  public  officer.  Henry  v.  Henry  [Neb.] 
103  N.  W.  441.  The  act  of  March  17,  1904, 
to  amend  certain  sections  of  the  Revised 
Statutes  relating  to  the  tenure  of  municipal 
and  other  officers  (97  Ohio  Laws.  p.  37), 
extends  the  official  terms  of  clerks  of  muni- 
cipal councils  who  were  in  office  at  the 
time  of  the  passage  of  the  act  until  the 
election  of  their  successors  in  January,  1906. 
State  V.  Witt,  72  Ohio  St.  584,  74  N.  E.  1075. 
Persons  lield  employes:  School  teacher. 
Bogert  V.  Board  of  Education,  94  N.  T.  S. 
180,  afg.  44  Misc.  10,  89  N.  Y.  S.  737.  A  tax 
inquisitor.  State  v.  Gilflllan,  3  Ohio  N.  P. 
(N.  S. )  153.  Assistant  matron  of  workhouse. 
Jameson  v.  Cincinnati,  7  Ohio  C.  C.  (N.  S.) 
100.  Sergeant  at  arms  to  the  council  of  the 
municipal  assembly  is  an  employe  of  the 
city.  Padden  v.  New  Yorlc,  45  Misc.  517,  92 
N.  T.  S.  926.  Health  officer  employed  by 
county  board  of  supervisors"  is  not  a  county 
officer  but  a  mere  employe  of  the  board. 
Valle  V.  Shaffer  [Cal.  App.]  81  P;.  1028.  A 
clerk  or  secretary  of  a  board  of  waterworks 
trustees,  appointed  prior. to  the  enactment  of 
the  municipal  code,  and  continued  in  em- 
ployment thereafter  by  the  board  of  public 
service,  is  not  an  officer  but  an  employe,  sub- 
ject first  to  the  direction  of  the  board  ap- 
pointing him  and  then  to  the  board  of  public 
service.  Hutchinson  v.  Lima,  6  Ohio  C.  C. 
(N.  S.)  529,  afg.  3  OhioN.  P.  (N.  S.)  55;  fol- 
lowed State  V.  Jennings,  57  Ohio  St.  415,  49 
N.  E.  404.  In  Washington  road  supervisors 
are  not  "officers",  within  the  meaning  of  the 
state  constitution.  State  v.  Newland,  37 
Wash.  428,  79  P.  983.  Assistant  prosecuting 
attorneys  are  not  officers  in  the  sense  the 
word  is  used  in  the  state  constitution,  but 
are  persons  authoritatively  appointed  to  as- 
sist an  officer  in  an  office  provided  by  law. 
State    V.    Taylor,    3    Ohio    N.    P.    (N.    S.)     505. 

68.  The  successors  "of  magistrates  con- 
stituting the  fiscal  court  of  a  county  at  the 
date  of  a  rule  nisi  made  by  the  circuit  court 
directing  the  fiscal  court  to  erect  a  court 
house  may  be  brought  before  the  circuit 
court  and  the  rule  made  absolute  against 
them,  or  such  order  entered  as  may  be  proper 
If  no  sufficient  response  is  made  by  them. 
Fiscal  Court  of  Marion  County  v.  Marion 
Circuit  Ct.    [Ky.]    89   S.  W.   704. 

69.  In  re  Members  of  Legislature  [Fla.] 
39    So.    63.     The    duties    to    be    performed    by 
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sary  element  thereof.^"  Though  the  word  "office"  may  be  used  in  varying  senses-, 
the  term  in  any  proper  sense  implies  a  duty  or  duties  to  be  performed  ;^^  hence  a 
retired  officer  of  the  United  States  army  is  not  holding  office.'^ 

Kinds  of  officers.''^ — With  reference  to  the  service  performed  officers  are  divided 
into  civiF*  and  military  or  naval''"'  officers. 

In  the  United  States,  with  reference  to  the  governmental  body  served,  officers 
may  be  classified  as  Federal,'"  state,"  county,'^  or  city'"  officials. 

Classified  according  to  the  legality  and  character  of  their  title,  officers  are 
either  de  jure  officers,  de  facto  officers  or  usurpers.*"  To  be  a  de  facto  officer  there 
must  be  an  office  to  fill.*^  An  official  holding  over  after  the  expiration  of  his  term 
without  reappointment  is  a  de  facto  officer'^  if  he  continues  to  perform  official  acts.-"" 
In  the  absence  of  any  color  of  appointment  or  election  a  mere  intruder,  to  be  trea!ted 
as  a  de  facto  officer,  must  have  acted  as  such  under  such  circumstances  of  reputation 
or  acquiescence  as  are  calculated  to  induce  people,  without  inquiry,  to  submit  to  or  in- 
voke his  action  in  the  supposition  that  he  is  in  truth  an  officer**  and  mere  proof  of 
his  performance  of  the  act  concerning  which  a  controversy  arises  is  not  sufficient 
proof  of  his  authority  to  perform  it.*^ 

§  2.  Creation  and  change  of  offices.  'Number  ,)f  employes.^^ — In  the  absence 
of  constitutional  provisions  to  the  contrary  the  legislature  may  increase  the  number 
of  offices."  A  delegated  power  to  create  offices  is  not  destroyed  by  the  delegation 
of  the  power  to  select  and  remove  the  incumbents  in  such  offices  to  another  body."'* 


the  state  board  of  control,  established  by 
Laws  1905,  c.  5384,  are  grovernmental  in  char- 
acter. The  office  is  continuous  and  perma- 
ment  and  remains  to  be  filled  though  in- 
cumbents may  die  or  resign.  State  v.  Bryan 
[Fla.]    39    So.    929. 

70.  Members  of  board  of  control  held 
civil  officers.  In  re  Members  of  Legislature 
[Fla.]   39  So.  63. 

71.  Reed    v.    Sehon    [Cal.    App.]    83    P.    77. 
73.     Within   the   meaning   of  Const,   art.    4, 

§  2U,  rendering  any  person  holding  a  lucra- 
tive office  under  the  United  States  ineligible 
to  any  civil  office  of  profit  under  the  state. 
Reed  v.  Sehon   [Cal.  App.]  83  P.  77. 

73.  See   4  C.  L.   854. 

74.  Members  of  the  Florida  board  of  con- 
trol are  civil  officers.  In  re  Members  of 
Legislature  [Fla.]  39  So.  63. 

75.  See  Military  and  Naval  Law,  6  C.  L. 
638. 

76.  See  United   States,   4   C.  L.   1760. 

77.  Police  officers  in  the  preservation  of  j 
the  peace  are  not  agents  or  servants  of  a  i 
municipality;  their  powers  and  duties  are 
derived  from  the  state  to  which  their  pri- 
mary responsibility  is  due.  Miller  v.  Hast- 
ings Borough,  25  Pa.  Super.  Ct.  569;  Horton 
v.  City  Council  [R.  I.]  61  A.  759.  A  school 
director  holds  a  state  office.  State  v.  Fasse, 
189  Mo.  532.  88  S.  W.  1.  See  States,  4  C.  L. 
1516. 

78.  Directors  of  the  Poor  and  of  the 
House  of  Employment  of  the  County  of 
Lancaster  are  not  county  officers.  Nissley 
v.  Lancaster  County,  27  Pa.  Super,  Ct.  405. 
See  Counties,    5    C.    L.    857. 

70.  Where  duties  of  park  commissioners- 
were  purely  for  city's  benefit  and  parks  were 
private  and  exclusive  property  of  the  city, 
held,  the  commissioners  were  municipal  and 
not  state  officers.  City  of  Denver  v.  Spen- 
cer [Colo.]  82  P.  590.  See  Municipal  Cor- 
porations, 6  C,  L.  714. 


SO.  23  Am.  &  Eng.  Enc.  of  Law  [2d  Ed.] 
327. 

81.  Police  captain  erroneously  appointed 
inspector  when  there  was  no  vacancy  to 
fill  held  not  a  de  facto  inspector.  People 
V.  McAdoo,  96  N.  T.  S.  362.  Promotion  in 
navy.  Peck's  Case,  39  Ct.  CI.  125.  Ordinance 
that  police  department  of  city  should  con- 
sist of  "as  many  policemen  as  city  coun- 
cil may  from  time  to  time  provide  for,"  held 
of  itself  insufficient  to  render  a  police  officer 
taken  into  the  service  of  the  city  an  officer 
de  jure.  Moon  v.  City  of  Champaign,  116 
111.  App.  403.  De  facto  officer,  see  4  C.  'L. 
863. 

82.  Board  of  Com'rs  of  Ramsey  County 
V.  Sullivan    [Minn.]    102  N.  W.   723. 

83.  Where  a  notary's  term  had  expired 
seven  months  before  he  took  an  acknowledg- 
ment and  there  was  no  proof  that  he  had 
continued  to  perform  official  acts  as  a 
notary  as  occasion  required  during  such 
period  and  had  held  himself  out  as  a  duly 
qualified  notary,  held,  his  certificate  was  not 
effective  as  the  act  of  a  de  facto  officer. 
Sandlin  v.    Dowdell    [Ala.]    39   So.    279. 

84.  Buck  V.  Hawley  [Iowa]  105  N.  W.  688. 

85.  Buck  V.  Hawley  [Iowa]  105  N.  W.  688. 
Return  of  service  signed  by  one  styling  him- 
self deputy  sheriff  is  not  conclusive  of  the 
official  character  of  the  signer  of  the  re- 
turn.    Id. 

8«.     See  4  C.  L.  p.  854. 

87.  Const,  art.  6,  §  19,  providing  that 
judges  of  the  supreme  court,  circuit  judges 
and  justices  of  the  peace  shall  be  conserva- 
tors of  the  peace  within  their  respective 
jurisdictions,  does  not  prevent  the  legisla- 
ture from  making  other  officers  conservators 
of  the  peace.  Attorney  General  v.  Loomis 
[Mich.]    12   Det.    Leg.   N.   553.   105    N.   W.    4. 

88.  A  provision  of  a  city  charter  giving 
the  council  authority  to  establish  and  reg- 
ulate a  police  and  fire  commission  Is  not  In 
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As  to  whether  or  not  a  new  office  is  created  is  largely  dependent  upon  the  circum- 
stances of  each  case.**"  A  few  states  require  a  notice  of  an  intention  to  apply  for 
the  passage  of  a  local  law  stating  the  substance  of  such  law.""  The  determination  of 
the  number  of  employes  needed  is  frequently  left  to  the  discretion  of  some  board 
or  officer/^  and  an  exercise  of  such  discretion  will  not  be  reviewed  by  the  courts  in 
a  collateral  proceeding."^  The  number  of  employes  allowed  similar  county  officers 
in  different  counties  need  not  be  the  same."^ 

§  3.  Eligibiliiy  and  qualifications.  A.  In  general?* — The  right  to  hold  of- 
fice is  not  one  of  the  fundamental  privileges  which  belong  of  right  to  all  the  citi- 
zens of  the  states/^  and  a  state  has  the  same  freedom  of  employment  that  belongs 
to  an  individual,  and  it  may  by  legislative  enactment,  determine  to  employ  in  public 
service  only  citizens  of  a  certain  class  other  things  being  equal."°     Special  qualifica- 


conflict  with  '  a  provision  creating  a  civil 
service  commission  and  providing  for  tlie 
selection  and  discharge  of  all  persons  in  the 
p(>lice  and  fire  departments  by  the  commis- 
sion. Callaghan  v.  Tobin  [Tex.  Civ.  App.] 
14  Tex.  Ct.  Rep.  269,  90  S.  W.  328;  Callaghan 
V.  Irvin  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep. 
289,    90    S.    W.    335. 

89.  Houston  city  charter  as  amended  by 
Sp.  Laws  1897,  p.  186,  c.  17,  providing  for 
the  appointment  of  two  aldermen  on  the 
board  of  appraisement,  held  to  merely  con- 
fer a  new  po'wer  on  the  aldermen  and  not 
to  create  a  new  office  within  Const,  art.  16, 
§  40,  declaring  that  no  person  shall  hold  or 
exercise  at  the  same  time  more  than  one 
civil  office  or  emolument.  City  of  Houston 
V.  Stewart  [Tex.]  13  Tex.  Ct.  Rep.  55,  87  S.  W. 
663,  citing  2   C.  L.    1810. 

90.  A  notice  of  an  intention  to  apply  for 
the  establishment  of  an  inferior  court  of 
record  and  for  the  election  of  officers  there- 
of, etc.,  held  sufficient  to  warrant  the  pas- 
sage of  Local  Acts  1903,  p.  40.  Ex  parte 
Black  [Ala.]  40  So.  133.  Notice  of  intention 
to  apply  for  Loc.  Acts  1903,  p.  625,  creating 
the  office  of  solicitor  of  Calhoun  county, 
held  sufficient.  State  V.  Tunstall  [Ala.]  40 
So.  135. 

91.  The  necessity  for  a  clerk  for  the 
county  treasurer  and  the  compensation  to 
be  paid  him  are  matters  within  the  discre- 
tion of  the  county  commissioners.  Jacobson 
V.    Ransom  County    [N.   D.]    105    N.    "W.    1107. 

92.  So  held  in  an  action  by  the  employing 
officer  against  the  county  to  recover  excess 
salary  paid.  Jacobson  v.  Ransom  County 
[N.  D.]   105  N.  W.  1107. 

93.  Assistant  prosecuting  attorneys.  State 
V.    Taylor,   3  Ohio  N.   P.    (N.    S.)    505. 

04.     See  4  C.  L.  856. 

95.  Shaw  V.  City  Council  of  Marshall- 
town  [Iowa]  104  N.  W.  1121.  Laws  1904,  p. 
8,  c.  9,  providing  for  preference  of  honor- 
ably discharged  soldiers  and  sailors  of  the 
Civil  War,  residents  of  the  state,  in  appoint- 
ment, employment  and  promotion  in  public 
service  over  others  of  equal  qualifications, 
does  not  violate  the  fourteenth  amendment 
to  the  Federal  constitution.  Id.  Nor  does 
it  violate  Iowa  Const,  art.  1.  §  6,  declar- 
ing that  the  general  assembly  shall  not 
grant  to  any  citizen  or  class  of  citizens 
privileges  or  immunities  not  equally  belong- 
ing to  all.  Id. 
•  96.  Shaw  V.  City  Council  of  Marshalltown 
[Iowa]  104  N.  "W.  1121.  Const,  art.  1,  .§  6, 
declaring    that   the    general    assenfbly    shall 


not  grant  to  any  citizen  or  class  of  citizens 
privileges  or  immunities  not  equally  belong- 
ing to  all,  is  not  violated  by  Laws  1904,  p. 
8,  c.  9,  providing  for  preference  of  honorably 
discharged  soldiers  and  sailors  of  the  Civil 
War,  residents  of  the  state,  in  appointment, 
employment  and  promotion  in  public  ser- 
vice over  others  of  equal  qualifications.  Id. 
Laws  1903,  p.  225,  c.  119,  §  12,  providing  for 
the  appointment  of  road  overseers  from 
among  "the  qualified  electors"  in  each  dis- 
trict held  not  violative  of  Const,  art.  1,  § 
12,  relating  to  class  legislation.  State  v. 
Newland,    37  Wash.    428,   79   P.   983. 

NOTE.  Preference  to  a  certain  class  of 
eitixens.  Nature  of  and  right  to  an  oitioe; 
"The  right  to  hold  office  can  be  no  more  a 
natural  and  personal  right,  nor  more  sacred 
than  the  right  of  suffrage,  and  it  is  the  gen- 
eral holding  of  the  courts  that  the  right  of 
suffrage  is  not  a  natural  and  personal  right, 
but  a  political  and  civil  right.  It  owes  -its 
existence  to  the  constitution  of  civil  govern- 
ment and  not  to  the  personality  of  the  indi- 
vidual: nor  does  the  right  necessarily  follow 
and  become  an  attribute  of  citizenship.  It 
is  a  right  which  is  conferred,  withheld  or 
limited  at  the  pleasure  of  the  people,  acting 
in  their  sovereign  capacity.  Once  granted 
it  may  be  taken  away  by  the  same  power 
that  granted  it,  and  it  is  therefore  not  a 
natural  right,  which  is  held  to  be  inalien- 
able like  the  rights  of  conscience.  Hale  v. 
Everett,  53  N.  H.  9,  16  Am.  Rep.  82;  Barker 
V.  People,  3  Cow.  [N.  T.]  686,  15  Am.  Dec.  322; 
People  V.  Barber,  48  Hun  [N.  T.]  198;  An- 
derson V.  Baker,  23  Md.  531;  Minor  v.  Hap- 
persett,  21  Wall.  [it.  S.]  162,  22  Law.  Ed.  627; 
Blanck  v.  Pauseh,  113  111.  64;  Morris  v. 
Powell,  125  Ind.  315,  25  N.  B.  231,  9  L.  R.  A. 
326;  Gougar  v.  Timberlake.  148  Ind.  41,  46 
N.  B.  339,  62  Am.  St.  Rep.  487,  37  L.  H.  A.  644; 
Mechem  on  Public  Officers;  Bryan  v.  Cottell, 
15  Iowa,  538;  People  v.  Loeffler,  175  111.  585, 
61  N.  E.  785;  Van  Valkenburg  v.  Brown, 
43  Cal.  43,  13  Am.  Rep.  136.  A  public  office 
has  in  it  no  element  of  property  but  is 
rather  a  personal  public  trust,  created  for 
the  benefit  of  the  state,  and  hot  for  the 
benefit  of  the  individual  citizens  thereof. 
Nor  are  the  prospective  emoluments  of  a 
public  office  property  in  any  sense,  for  the 
salary  and  other  perquisites  may  be  re- 
duced or  otherwise  regulated  by  law  at  all 
times,  unless  such  change  is  forbidden  by 
the  constitution.  Bryan  v.  Cottell.  15  Iowa, 
553;  Ex  parte  Latabert,  52  Ala.  79;  Taylor  v. 
Beckham,    178    U.    S.    548,    44    Law.    Ed.    1187; 
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tions  STicli  as  residence"'  and  thatthe  officer  be  a  taxpaj'er"^  are  frequently  imposed. 
The  exaction  of  a  filing  fee  as  a  prerequisite  to  filing  for  office  under  a  primary 
election  law  does  not  constitute  the  imposition  of  a  property  qualification  upon 
holding  office.""  At  common  law  women  are  disabled  from  holding  public  office.^ 
In  Texas  a  deputy  clerk  of  a  county  need  not  be  a  qualified  voter,^  and  a  woman  is 
eligible  to  the  office.'  Generally  one  holding  an  incompatible*  or  lucrative  public 
office  is  disqualified  from  holding  another  public  office.  A  lucrative  office  is  one 
the  pay  to  which  is  affixed  to  the  performance  of  its  duties  and,  when  the  duties  of 
the  office  are  fixed  by  statute,  it  is  immaterial  that  the  compensation  of  the  officer 
is  fixed  by  some  other  board  or  officer.^  A  retired  officer  of  the  United  States 
army  is  not  holding  office."  Under  the  Florida  constitution  a  senator  or  representa- 
tive is  ineligible  to  appointment  or  election,  during  the  time  for  which  he  was  elected, 
to  any  civil  office  under  the  Constitution  that  has  been  created  or  the  emoluments 
whereof  have  been  increased  during  such  time.'^     Such  ineligibility  continues  during 


Donahue  v.  County  of  Will,  100  111.  94.  The 
state  has  the  same  freedom  of  employment 
that  belongs  to  the  individual,  and  no  one 
■will  contend  that  the  individual  may  not 
employ  whom  he  wishes  to  employ,  or  that 
he  may  not  choose  his  employes  from  a  cer- 
tain class."  Shaw  v.  City  Council  of  Mar- 
shalltown  [Iowa]  104  N.  W.  1121,  1123,  1124. 
The  same  view  is  taken  by  a  recent  author 
of  note.  Abbott,  in  his  work  on  Municipal , 
Corporations,  vol.  2,  §  607,  p.  1491,  says:  "The 
holding  of  public  office  is  a  special  grant  or^ 


mark  of  favor  by  the  corporation.  It  is  not 
an  inherent,  a  vested  or  a  natural  right,  and 
the  people  acting  in  constitutional  conven- 
tion or  through  the  state  legislature  can  pre- 
scribe such  qualirications  as  they  may  deem 
desirable  or  expedient  and  which  must  be 
possessed- by  those  desiring  to  become  pub- 
lic officials  and  perform  public  duties." 

Constitutionality  ol  preferential  statutes: 
In  many  states,  and  particularly  under  civil 
service  law's,  veterans  and  firemen  are  given 
a  preference  in  appointments  to  public  of- 
fice or  employment.  The  courts  have  in- 
variably sustained  the  constitutionality  of 
such  statutes.  Shaw  v.  City  Council  of  Mar- 
shalltown  [Iowa]  104  N.  W.  1121,  1124,  citing 
In  re  Wortman,  2  N.  T.  S.  324;  People  v. 
Stratton,  79  App.  Div.  149,  80  N.  T.  S.  269; 
People  V.  Tobin,  153  N.  X.  S.  381,  47  N.  E. 
800;  People  v.  Wright,  150  N.  T.  444,  44  N. 
E.  103;  People  v.  Lathrop,  142  N.  Y.  113,  36 
N.  B.  805;  Lewis  v.  Board,  51  N.  J.  Law,  240, 
17  A.  112;  Ingram  v.  Board,  63  N.  J.  Law,  542, 
43  A.  445;  MacDonald  v.  Newark,  55  N.  J. 
Law,  267,  26  A.  82;  State  v.  Miller  [Minn.] 
68  N  W.  732;  Goodrich  v.  Mitchell  [Kan.] 
75  P  1034,  64  L.  R.  A.  945,  104  Am.  St.  Rep. 
429;  Opinion  of  Justices,  166  Mass.  589,  44  N. 
B  625,  34  L.  R.  A.  58;  Opinion  of  Justices, 
145  Mass.  587,  13  N.  B.  15.  See  also  Rogers 
V  Buffalo,  3  N.  T.  S.  .671.  afd.  51  Hun,  637, 
3  N.  T.  S.  674,  afd.  123  N.  T.  173,  33  State 
Rep.  55. 

Construction  nncl  operation  of  statutes: 
Such  statutes  do  not  exempt  such  preferred 
persons  from  the  civil  service  examination, 
but  they  simply  mean  that  where  all  appli- 
cants are  equally  qualified  and  one  of  them  is 
within  the  preferred  class  he  is  entitled  to 
the  office;  it  is  essential,  however,  that  none 
of  the  applicants  be  better  qualified  than  the 
one    within    the   preferred    class.     People    v. 


Village  of  Saratoga  Springs,  54  Hun,  16,  26 
N.  T.  State  Rep.  54,  7  N.  T.  S.  125;  People 
V.  Almshouse  Com'rs,  47  N.  T.  State  Rep. 
369,  20  N.  T.  S.  21.  See  also,  17  Op.  Att.  Gen, 
U.  S.  194  and  19  Op.  Att.  Gen.  318,  construing 
U.  S.  Rev.  St.  §  1754,  1  Fed.  Stat.  Ann.  p.  828. 

97.  Under  Laws  1905,  ch.  5384,  the  appoint- 
ment of  members  of  the  state  board  of  con- 
trol is  required  to  be  made  by  the  governor, 
whose  discretion  of  choice  is  not  limited 
except  as  to  reasonable  and  salutary  req- 
uisites as  to  place  and  length  of  residence 
of  persons  to  be  appointed.  State  v.  Bryan 
[Pla.]  39  So.  729.  Under  Ky.  St.  1903,  §  3671 
and  Const.  §  234,  trustees  of  an  incorporated 
town  must  be  residents  thereof.  Hill  v.  An- 
derson  [Ky.]   90  S.  W.  1071. 

98.  Rev.  St.  1899,  §§  9759,  9760  do  not  re- 
quire that  a  school  director  be  a  resident  tax 
payer  of  the  district  in  which  he  is  elected'; 
but  if  he  has  paid  state  and  county  taxes 
in  another  county  from  "which  he  removed 
to  the  county  in  which  he  is  elected,  within 
a  year  preceding  his  election,  he  is  eligible. 
State  V.  Passe,  189  Mo.  532,  88  S.  W.  1. 

99.  Acts  1904,  p.  870,  c.  580,  §  112,  constru- 
ed. Kenneweg  v.  Allegany  County  Com'rs 
[Md.]    62   A.    249.. 

1.  In  re  Opinion  of  the  Justices  [N.  H.] 
62  A.  969.  Cannot  hold  the  office  of  n  notary 
public.     Id. 

2,  3.  Delaney  v.  State  [Tex.  Cr.  App.]  14 
Tex.   Ct.   Rep.    580,   90  S.  W.    642. 

4.  Wrongfully  discharged  fireman  may 
pending  reinstatement  accept  a  position  as 
sergeant  at  arms  to  the  council  of  the  mu- 
nicipal assembly.  Padden  v.  New  York,  45 
Misc.   517,   92  N.  Y.    S.   926. 

5.  State  V.  Slagle  [Tenn.]  89  S.  W.  326. 
The  office  of  deputy  sheriff,  whether  en- 
titled to  the  compensation  fixed  by  contract 
between  the  sheriff  and  the  deputy,  or  en- 
titled to  the  fees  allowed  by  law,  is  a  lu- 
crative office,  within  Const,  art.  2,  §  26,  de- 
claring that  no  person  shall  hold  more  than 
one   lucrative    office    at   the    same   time.     Id. 

6.  Within  the  meaning  of  Const,  art.  4,  § 
20,  rendering  any  person  holding  a  lucrative 
office  under  the  United  States  ineligible  to 
any  civil  office  of  profit  under  the  state. 
.Reed  v.  Sehon   [Cal.  App.]   83  P.  77. 

7.  Const,  art.  3,  §  5.  In  re  Members  of 
Legislature   [Fla.]   39   So.   63. 
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the  entire  time  for  which  such  memher  was  elected  and  cannot  be  removed  by  resig- 
nation from  the  legislature.*  A  resolution  of  a  state  legislature  expelling  a  member 
is  not  a  bill  of  attainder  within  the  inhibition  of  the  Federal  constitution." 

Courts  have  jurisdiction  to-determine  the  constitutional  qualifications  of  one 
who  has  been  elected  to  office.^"  Under  a  constitutional  provision  giving  the  judicial 
department  of  the  government  the  right  to  review  the  proceedings  of  all  special 
statutory  tribunals,  the  determination  of  a  municipal  common  council  as  to  the 
qualification  of  its  members  is  subject  to  judicial  review/^  and  the  state  legislature 
is  powerless  to  take  away  or  abridge  such  right.^^  In  such  case  it  is  the  province 
of  the  court  to  see  that  no  arbitrary  act  is  done."  One's  qualifications  cannot  be 
collaterally  assailed.'^* 

One  holding  an  office  to  which  he  is  ineligible  is  guilty  of  usurpation  of  office.'" 

(§3)  B.  Civil  service.^^ — Under  the  civil  service  laws  of  most  states  appoint- 
ments and  promotions  must  be  from  competitive  examinations  and  according  to 
the  rating  established  thereby/'  but  not  necessarily  the  one  rated  highest.'*  In 
mandamus  against  civil  service  commissioners  to  compel  them  to  strike  certain 
names  from  the  list  of  eligibles  for  a  certain  office,  all  persons  whose  rights  will  be 
affected  are  necessary  parties.'*  An  omission  in  this  regard  requires  the  reversal 
of  a  decree  for  the  relator,^"  and  the  defect  cannot  be  waived  by  those  who  are  made 
parties.^' 

§  4.  Choice  or  employment}^  A.  How  chosen  or  employed.^^  Elections. — 
The  election  of  public  officers  by  popular  vote  is  treated  elsewhere.^*  All  other 
"elections"  are  regarded  as  elective  appointments  and  are  treated  under  appoint- 
ment.'"' 

Appointment.^^ — Continuing  an  officer  in  office  beyond  his  term  is  equivalent 
to  an  appointment  for  the  time  he  is  so  continued  in  office.^'  Unless  restrained  by 
constitutional  provisions  the  power  of  the  legislature  to  pass  laws  regulating  appoint- 
ment to  statutory  offices  is  absolute. °* 


8.  In  re  Members  of  Legislature  [Pla.] 
39   So.    63. 

■   9.     French   v.   State    Senate,    146    Cal.    604, 
80  P.   1031. 

10.  Councilman.  State  v.  CoUister,  6 
Ohio  C.   C.    (N.   S.)    33. 

11.  So  held  as  to  the  common  council  of 
New  Brunswick  though  a  charter  provision 
declares  that  such  council  shall  be  the  sale 
judge  of  the  election,  return  and  qualifica- 
tion of  its  members.  Meachem  v.  Common 
Council  of  New  Brunswick  [N.  J.  Law]  62 
A.   303. 

12.  Such  right  held  not  lost  by  a  charter 
provision  declaring  the  common  council  to 
be  the  sole  judge  of  the  election,  return  and 
qualification  of  its  members.  Meachem  v. 
Common  Council  of  New  Brunswick  [N.  J. 
Law]    62   A.    303. 

13.  Proceedings  declaring  seat  vacant  set 
aside  where  unsustained  by  the  evidence. 
Meachem  v.  Common  Council  of  New  Bruns- 
wick   [N.    J.    Law]    62    A.    303. 

14.  Question  of  qualification  of  a  city  en- 
gineer cannot  be  raised  on  an  application  to 
confirm  a  special  assessment  for  a  street  im- 
provement. _  Heiple  v.  Washington  [III.]  76 
N.  E.  S54. 

l.«5.     Hill  V.  Anderson   [Ky.]   90  S.  W.   1071. 

16.  See  4  C.  L.   856. 

17.  Transfers  of  a  bath  attendant  and  of 
a  third  grade  clerk  in  the  bureau  of  build- 
ings   to    the    positions    of    assistant    superin- 


tendents of  public  baths  and  comfort  sta- 
tions held  promotions,  and  where  bath  at- 
tendant was  seventh  and  clerk  seventeenth 
on  the  eligible  list  to  which  they  were  ap- 
pointed, and  they  were  appointed  without 
regard  to  those  ahead  of  them  on  the  list, 
held  invalid.  Hale  v.  Worstell,  48  Misc.  339, 
95  N.  T.  S.  485.  A  city  civil  service  rule 
which  sanctions  a  promotion  in  the  civil 
service  in  violation  of  Const,  art.  5,  §  9  and 
N.  Y.  City  Charter  (Laws  1901,  p.  48,  c.  466,  § 
123  et  seq.),  requiring  appointments  and 
promotions  to  be  from  competitive  examina- 
tions and  accoramg  to  the  rating  establish- 
ed thereby,  is  void.     Id. 

18.  Under  Greater  New  York  City  Char- 
ter the  police  commissioner  is.  not  required 
to  appoint  the  one  standing  highest  on  the 
list  of  eligibles  for  promotion  to  the  office  of 
police  inspector.  People  v.  McAdoo,  96  N. 
Y.  S.   362. 

19.  One  who  has  been  appointed  to  the 
office  and  is  exercising  the  duties  and  re- 
ceiving the  emoluments  thereof  and  who  re- 
lator claims  Is  ineligible  is  a  necessary  par- 
ty. Powell  V.  People,  214  111.  475,  73  N.  B. 
795. 

20.  21.  Powell  V.  People,  214  111.  475,  73  N. 
E.  795. 

22.  See   4   C.  L.    855,    857. 

23.  See  4  C.  L.   857. 

24.  See  Elections,  5  C.  L.   1065. 

25.  See   infra   this    section. 
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Bight  to  appointment  and  enforcement  of  right.''^ — Under  the  laws  of  mosi 
states  an  honorably  discharged  Federal  soldier  or  sailor  is  given  a  preference  to  ap- 
pointive offices ;  the*  right  to  such  preference,  however,  may  be  lost  if  not  claimed 
in  due  season.""  The  right  to  the  appointment  being  absolute,  mandamus  will 
lic.'i 

By  whom  appointed.^'' — The  power  of  appointment  is  purely  statutory.^'  Ex- 
ecutive officers'*  and  departmental  boards  and  officers  are  frequently  authorized  to 
appoint  subordinate  officers.'"  The  power  is  often  conditional.'*  In  N'ebraska  the 
legislature  cannot  appoint  county  officers,  nor  by  an  act  solely  for  that  purpose  extend 
the  terms  of  such  officers.'''  A  board  having  authority  to  retain  counsel  whenever 
it  has  litigation  has  no  authority  to  appoint  a  person  counsel  at  an  annual  salary." 
The  right  of  local  self-government  as  understood  in  most  of  our  states  prohibits 
the  appointment  of  local  officers  by  state  authority.'"  Police  officers  being  state 
rather  than  municipal  officials,  a  state  legislature  may  provide  for  their  appointment 
without  infringing  this  right.*"  Power  to  accomplish  a  certain  result,  which  evident- 
ly cannot  be  accomplished  by  the  person  or  body  to  whom  the  power  is  granted 
without  the  employment  of  other  agencies,  includes  the  implied  power  to  employ 
such  agencies.*"- 


See  4  C.   L.    855,   857. 

State    V.    Plasters    [Neb.]    105    N. 


^V. 


26. 
27. 

1092. 

28.  State  V.  Bryan   [Pla.]   39  So.   929. 

29.  See,  also,  ante,  §  3,  EligiDility  and 
qualification. 

30.  Failure  of  honorably  discharged  Un- 
ion soldier  to  claim  his  preference  until  four 
years  after  another  was  appointed  to  the 
office  held  to  render  latter's  appointment 
valid.     People  v.  Snyder,  94  N.  T.  S.  541. 

31.  TJnder  Laws  1904,  p.  8,  c.  9,  an  honor- 
ably discharged  soldier  held  entitled  to  man- 
damus to  compel  his  appointment.  Shaw  v. 
City  Council  of  Marshalltown  [Iowa]  104  N. 
W.  1121. 

32.  See  4  C.  Li.   855. 

33.  Laws  1897,  p.  547,  c.  378,  5  lb71,  pro- 
viding that  "the  coroners  In  each  borough 
shall  have  an  office  in  said  borough, 
and  shall  appoint  a  clerk,"  held  to  authorize 
the  coroners  in  a  borough  to  appoint  only 
one  clerk,  and  not  to  authorize  each  coroner 
to  separately  appoint  a  clerk.  In  re  Mc- 
Niele,  107  App.  Div.   338.  95  N.  T.  S.  146. 

34.  Under  Laws  1905,  ch.  5384,  the  ap- 
pointment of  members  of  the  state  board  of 
control  is  required  to  be  made  by  the  gov; 
ernor,  whose  discretion  of  choice  is  not 
limited  except  as  to  reasonable  and  salutary 
requisites  as  to  place  and  length  of  resi- 
dence of  persons  to  be  appointed.  State  v. 
Bryan  [Fla.]  39  So.  929.  Under  Const.  1874, 
art.  7,  §§  32,  34,  36,  governor  has  power  to 
appoint  special  judges  to  try  all  cases  In 
which  the  county  judge  is  disqualified,  pend- 
ing In  either  of  the  three  courts  over  which 
he  presides.  Bauman  v.  Wells  Fargo  Exp. 
Co.  [Ark.]  91  S.  W.  13. 

35.  Board,  of  health  of  the  city  of  Little 
Falls  held  to  have  power  under  the  statutes 
and  law  as  it  existed  on  February  9,  1904,  to 
appoint  a  health  officer.  People  v.  Ingham, 
94  N.  T.  S.  733.  The  president  of  the  board 
of  local  improvements  of  a  village  has  au- 
thority to  appoint  a  commissioner  to  make 
an  assessment  for  a  public  improvement. 
Sumner  v.  Milford,  214  111.  388,  73  N.  B.  742; 


following  Village  of  Melrose  Park  v.  Dunne- 
becke,  210  111.  422,  71  N.  E.  431. 

36.  The  existence  of  a  collector  of  customs, 
for  the  Georgetown  district  precludes  the' 
appointment,  with  a  right  to  compensation, 
of  a  disbursing  agrent  for  the  funds  appropriat- 
ed, for  a  postofflce  at  Washington,  under  U. 
S.  Rev.  St.  §  3658,  which  authorizes  such  ap- 
pointments only  where  there  is  no  collector 
at  the  place  of  location  of  a  public  work. 
Bartlett  v.  U.  S.,  197  U.  S.  230,  49  Law.  Ed. 
735;  Id.,  39  Ct.  CI.  338. 

37.  Laws  1905,  ch.  47,  p.  292,  relating  to 
registers  of  deeds,  held  unconstitutional. 
State  V.  Plasters   [Neb.]    105   N.   W.   1092. 

38.  Board  of  supervisors.  Vincent  v. 
Nassau  County,  96  N.  T.  S.  446,  afg.  45  Misc. 
247,   92  N.  T.  S.   32. 

39.  Laws  1893,  p.  1501,  c.  661,  §  20,  direct- 
ing a  county  Judge  to  fill  a  vacancy  in  a  city 
board  of  health  after  30  days,  is  unconstitu- 
tional so  far  as  it  relates  to  filling  a  va- 
cancy In  the  board  of  health  In  the  city  of 
Oswego,  in  that  members  of  that  board  are 
city  officers  within  Const,  art.  10,  §  2  and 
therefore  must  be  appointed  in  the  manner 
prescribed  by  the  charter.  People  v.  Hough- 
ton, 182  N.  Y.  301,  74  N.  B.  830,  afg.  102  App. 
Dlv.  209,  92  N.  T.  S.  661. 

40.  Pub.  Laws  c.  804,  authorizing  the  Gov- 
ernor to  appoint  a  board  of  police  commis- 
sioners for  the  city  of  Newport,  held  consti- 
tutional. Horton  v.  City  Council  of  New- 
port [R.  I,]  61  A.  759.  Such  law  is  not  in 
violation  of  Const,  art.  4,  §  10,  declaring  that 
the  general  assembly  shall  continue  to  ex- 
ercise powers  previously  exercised,  unless 
prohibited  In  the  constitution.  Id.  See 
ante,  §  1.  Definitions  and  classification,  for 
cases  holding  that  police  officers  are  state 
officers. 

41.  A  county  board  of  supervisors  has 
implied  power  thereunder  to  appoint  a 
health  officer  and  provide  for  the  payment  of 
his  salary,  regardless  of  the  validity  of  St 
1897,  p.  464,  c.  277,  §  25,  subd.  20,  conferring 
express  authority  therefor.  Valle  v.  Shaf- 
fer  [Cal.  App.]    81  P.   1023. 
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Manner  of  appointment.*^ — In  order  that  there  may  be  a  valid  appointment  by 
a  board  or  council  there  must  be  a  quorum  present.*'  A  quorum  being  present,  the 
act  of  a  majority  of  the  quorum  is  the  act  of  the  body/*  and  Ihis  is  true  though 
some  of  the  members  present  refrain  from  voting.*'  Misconduct  of  the  appointing 
board  renders  the  "appointment  voidable.*^  Under  the  New  York  civil  service  law 
an  appointment,  in  the  noncompetitive  class,  of  the  person  nominated  cannot  be 
iliade  until  the  civil  service  board  certifies  as  to  his  qualification  and  fitness.*'^ 

(§4)  B.  Filling  vacancies  and  promotions.*^ — Like  the  power  of  appointment 
the  power  to  fill  a  vacancy  is  entirely  statutory.*"  The  power  of  appointment  to  an 
elective  office  is  exhausted  when  once  exercised,  and  any  subsequent  appointment,  un- 
til the  incumbent  has  been  removed  or  the  office  has  become  vacant,  is  void.^"  Stat- 
utes providing  that  if  an  officer  die  during  his  term  of  office  his  sureties  may 
nominate  a  successor  do  not  apply  where  the  officer  resigns.^^ 

In  New  York  promotions  in  the  civil  service  must  be  based  on  competitive  ex- 
aminations.'^ As  to  ungraded  service  a  mere  increase  in  salary  does  not,  ipso  facto, 
constitute  a  promotion.'''  Under  the  New  York  City  Charter  a  patrolman  is  not  en- 
titled to  a  promotion  and  increase  of  salary  until  the  expiration  of  one  year  from 
the  end  of  his  probation  term.'* 

Contracts  of  public  employment.^^ — The  general  principles  relating  to  public 
contracts  are  treated  elsewhere."'  In  Indiana  counties  are  prohibited  from  entering 
jnto  contracts  of  employment  on  the  percentage  or  commission  basis  unless  the 
necessity  of  such  employment  and  the  contract  therefor  are  entered  of  record.'^  If 
sanction  of  an  employment  is  essential  it  must  be  proven.'* 


42.  See  4  C.  L.  857. 

43.  Where  a  school  district  trustee's 
resignation  has  been  accepted  to  take  effect 
on  a  future  date,  his  appointment  as  a  mem- 
ber of  the  board  before  such  date  at  a  meet- 
ing at  which  there  was  no  quorum  is  inef- 
fectual. Saunders  v.  O'Bannon,  27  Ky.  L.  E. 
1166,-  87  S.   W.   1105.,      . 

44.  Commonwealth  v.  Fleming,  23  Pa. 
Super.  Ct.  404. 

45.  Commonwealth  v.  Fleming,  23  Pa.  Su- 
per. Ct.  404.  Where  10  out  of  12  members  of 
a  council  were  present  and  motion  to  fill  va- 
cancy is  carried  by  six  votes,  and  at  the 
election  one  person  receives  five  votes  and 
another  two,  the  one  receiving  five  votes 
held  legally  elected.     Id. 

46.  Misconduct  of  a  board  of  education  in 
appointing  a  certain  person  treasurer.  In 
consideration  of  a  promise  on  such  person's 
part  to  pay  interest  on  the  funds  in  his 
hands.  Board  of  Education  v.  Brown  [Mich.] 
12   Det.  Leg.  N.  795,  105  N.  W.   1118. 

47.  People  V.  Ingham,  94  N.  T.  S.  733. 

48.  See  4  C.  L.   857. 

49.  Under  St.  Louis  Charter  the  house  of 
delegates  declaring  one  elected  to  the  body 
Ineligible  cannot  fill  the  vacancy.  Sheridan 
V.  St.  Louis,  183  Mo.  25,  81  S.  W.  1082. 

50.  State  v.  Vincent  tS.  D.]  104  N.  W.  914. 
Eev.  Pol.  Code  §  1814  provides  that  appoint- 
ments to  fill  vacancies  shall  "continue  until 
the  next  general  election  •  •  •  and  a 
successor  is  elected  and  qualified."  The  in- 
cumbent of  the  office  of  sheriff  for  the  term 
ending  January,  1905,  was  re-elected  in  No- 
vember, 1904,  for  a  full  term  of  two  years. 
He  died  December  7,  1904.  The  county  com- 
missioners appointed  one  to  fill  the  unexpir- 
ed term  "until  January  1,  1905,  or  until  his 
successor  is  appointed  and  qualified."     Held. 


that  the  appointee  was  entitled  to  the  office  un- 
til the  next  general  election  at  which  the 
vacancy  could  be  filled  and  a  successor  elect- 
ed  and    qualified.     Id. 

51.  So  held  under  Ky.  St.  1903,  §  4123,  pro- 
viding that  if  a  sheriff  die  during  his  term 
of  office  his  sureties  shall  have  the  right  to 
nominate  a  person  to  collect  tlie  revenue  for 
that  year.  Combs  v.  Eversole  [Ky.]  86  S. 
W.  560. 

52.  Under  Const,  art.  5,  §  9  and  New  York 
City  Charter  a  roundsman  appointed  to  the 
central  office  bureau  of  detectives  is  promot- 
ed, within  the  meaning  of  the  constitutional 
requirement  of  competitive  examinations, 
and,  when  appointed  after  the  classification 
of  the  position  of  detective  sergeant  in  the 
competitive  schedule,  must  be  appointed 
pursuant  to  a  civil  service  examination. 
People  V.  McAdoo,  108  App.  Div.  1,  95  N.  Y. 
S.   400. 

53.  People  v.  Tully,  47  Misc.  275,  95  N.  T. 
S.  916.  Laws  1899,  p.  805,  c.  370,  requiring 
promotions  to  be  based  on  merit  and  com- 
petition and  defining  an  increase  in  salary 
as  a  promotion  does  not  apply  to  the  posi- 
tion of  examiner  of  charitable  institutions 
which  is  classified  as  ungraded  service.     Id. 

54.  People  v.  McAdoo,  96  N.  Y.  S.  445. 

55.  See    4    C.    L.    857. 

56.  See  Public  Contracts,  4  C.  L.  1089. 

57.  Burns'  Ann.  St.  1901,  §  7853.  A  con- 
tract by  a  county  to  pay  expert  accountants 
one-half  of  the  amount  of  money  which 
they  might  collect  for  the  county  by  an  ex- 
amination of  public  records,  etc.,  for  the 
purpose  of  ascertaining  whether  any  money 
was  due  the  county,  held  within  the  statute 
Board  of  Com'rs  of  Howard  County  v  Gar- 
rigus,  164  Ind.  589,  74  N.  E.  249  afgr  for 
mer   opinion    73   N.    E.   82. 
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§  5.  Right  to  office  and  remedies  to  enforce  same.^'  A.  Indicia  and  evi- 
dence of  right. — The  absence  of  any  record  showing  an  appointment  is'  prima 
facie  evidence  that  the  appointment  was  never  made  or  approved.""  An 
officer^s  commission  is  merely  evidence  of  his  appointment  and,  in  collateral 
inquiries,  the  fact  of  the  appointment  may  be  shovm  by  other  means."^  Proof 
that  a  person  acts  as  a  public  officer  is  prima  facie  sufficient  to  show  that  he  is 
such  officer."^  The  rule  that  a  certificate  of  election  issued  by  the  proper  authority  is 
prima  facie  or  presumptive  evidence  of  right  to  the  office  cannot  apply  where  two 
certificates  were  issued  to  two  persons  for  the  same  office."^  There  is  no  material 
difference  in  effect  between  a  "commission"  and  a  "certificate  of  election.""* 

(§5)  B.  What  remedy. ^'^ — The  determination  of  title  to  offices  belongs  ex- 
clusively to  courts  of  law.""  Quo  warranto"^  and  not  certiorari"*  or  mandamus"' 
is  the  proper  remedy  to  try  title  to  public  office,  though  it  has  been  held  that  the 
title  of  a  petitioner  to  an  office  may  be  determined  in  mandamus  to  compel  the 
payment  of  his  salary.''"  Eelator  being  the  sole  claimant  to  an  office,  mandamus 
lies  to  compel  his  instalment.'^  A  public  officer,  either  de  jure  or  de  facto,  in  pos- 
session of  an  office  is  entitled  to  an  injunction  to  restrain  one  who  disputes  his  right 
to  it  or  any  one  else  from  interfering  with  him  in  the  discharge  of  his  official 
duties.''^    Mandamus  will  not  lie.'*     There  being  an  adequate  remedy  by  quo  war- 


58.  Evidence  held  sufficient  to  sliow  sanc- 
tion by  the  commissioner  of  public  charities 
of  an  employment  by  the  sheriff  of 
plainlift  as  an  examiner  of  indigent  insane. 
Strong-  V.  New  York,  lia  App.  Div.  188,  96 
N.  Y.  S.  1083. 

59.  See  i  C.  L.  861.  Bight  to  appoint- 
ment, see  ante,  §  4.  See,  also,  speciflc  topics 
such  as  Quo  Warranto,  4  C.  L.  1177,  and 
Mandamus,  6  C.  L.  496.  Election  contests 
and  ouster  proceedings  depending  upon  the 
validity  of  the  election,  see  Elections,  5  C.  L. 
1065. 

60.  Under  Code  1873,  §  766  and  Code  1877, 
§§  442,  470  the  failure  of  the  minute  book  of 
the  board  of  supervisors  to  show  an  ap- 
proval of  the  appointment  of  an  alleged 
deputy  sheriff,  and  the  absence  from  the 
flies  in  the  auditor's  office  of  any  written  ap- 
pointment of  such  deputy  sheriff,  is  at  least 
prima  facie  evidence  that  the  appointment 
was  never'  made  or  approved.  Buck.  v.  Haw- 
ley    [Iowa]    105   N.  W.    688. 

61.  Callaghan  v.  McGown  [Tex.  Civ.  App.] 
14  Tex.  Ct.  Rep.  280,  90  S.  W.  319.  -  'Where 
a  person  has  been  lawfully  elected  to  fill  a 
vacancy  in  a  borough  council,  the  fact  that 
he  received  a  certificate  of  election  from  the 
clerk  of  the  council  is  immaterial  in  manda- 
mus proceedings  to  procure  his  instalment 
into  office.  Commonwealth  v.  Fleming,  23 
Pa.  Super.  Ct.  404. 

62.  It  is  unnecessary  to  prove  written  ap- 
pointment.    Earl  V.   State    [Ga.]    52   S.  B.   78. 

63.  People  v.  Davidson  [Cal.  App.]  83  P. 
161. 

64.  Wilson-  V.  Fisher   [Cal.]   82  P.   421. 

65.  See  4  C.  L.  861,  862.  See,  also,  topics 
Certiorari,  5  C.  L.  559;  Mandamus,  6  C.  L. 
496;  and  Quo  Warranto,  4  C.  L.  1177. 

66.  Suit  to  restrain  removal  from  office 
will  not  lie.  People  v.  Howe,  177  N.  Y.  499, 
69  N.  E.  1114,  afg.  88  App.  Div.  617,  84  N.  Y. 
S  604,  and  rvg.  Corscadden  v.  Haswell,  88 
App.  Div.  158,  84  N.  Y.  S.  597.  The  title  to 
an  office  cannot  be  tried  through  the  medium 
of   an   injunction.     See    Callaghan   v.    Tobin, 
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[Tex.   Civ.  App.]    14  Tex.   Ct.   Rep.   269,    90   S. 
W.   328. 

67.  Du  Four  V.  State  Superintendent  of 
Public  Instruction  [N.  J.  Law]  61  A.  258 
(dicta).     Quo    warranto    is    the    proper    rem- 

1  edy  where  it  is  sought  to  regain  an  office  in 
the  possession  of  another  under  color  of 
right.  People  v.  McAdoo,  96  N.  Y.  S.  362. 
See   Quo  Warranto,   4  C.  L.  1177. 

68.  Murta  v.  Carr  [Mich.]  12  Det.  Leg.  N. 
289,  104  N.  W.  27;  Du  Four  v.  State  Superin- 
tendent of  Public  Instruction  [N.  J.  Daw] 
61  A.  258.     See  Certiorari,  5  C.  L.  559. 

69.  Mandamus  does  not  lie  to  regain  an 
ofHce  in  the  possession  of  another  under 
color  of  right.  Where  a  police  captain  and 
a  veteran  were  both  appointed  to  the  office 
of  inspector  and  there  was  but  one  vacancy 
to  fill  and  veteran  qualified  and  captain  was 
ordered  to  resume  duty  as  captain,  held, 
mandamus  would  not  lie  to  regain  office  of 
inspector.  People  v.  McAdoo,  96  N.  Y.  S. 
362.  Mandamus  -will  not  lie  to  compel  coun- 
ty treasurer  to  determine  which  of  two  rival 
bodies  were  the  legal  directors  of  a  school 
district.  State  v.  Gentry,  112  Mo.  App.  589, 
87  S.  W.  68.     See  Mandamus,  6  C.  L.  496. 

70.  City  of  Chicago  v.  People,  111  111.  App. 
594. 

71.  Commonwealth  v.  Fleming,  23  Pa. 
Super.   Ct.  404. 

72.  Lies  to  restrain  city  authorities  from 
unlawfully  appointing  a  successor  and  dis- 
possessing him  of  his  office  and  the  property 
thereof.  Callaghan  v.  McGown  [Tex.  Civ. 
App.]  14  Tex.  Ct.  Rep.  280,  90  S.  W.  319;  Cal- 
laghan V.  Irvin  [Tex.  Civ.  App.]  14  Tex.  Ct. 
Rep.  289,  90  S.  W.  335;  Callaghan  v.  Tobin 
[Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  269,  90  S. 
W.  328.  Rev.  St.  1895,  art.  4343,"  providing 
for  quo  warranto  proceedings  in  sucli  cases, 
does  not  alter  the  rule.  Id.  Injunction  will 
lie  to  protect  the  possession  of  a  de  facto 
officer  against  the  interference  of  a  claim- 
ant where  his  title  is  disputed,  until  the 
latter  establishes  his  title  by  a  proper  pro- 
ceeding.    Petition    for    writ    of    prohibition 
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ranto/*  injunction  will  not  lie  to  restrain  one  from  holding  an  office  to  which  he  is 
ineligible/"  The  title  of  a  de  facto  incumbent  to  a  public  office  cannot  be  examined 
in  any  collateral  proceeding  attacking  his  official  acts/"  On  proceedings  in  the 
nature  of  quo  warranto  to  determine  the  legal  existence  of  a  certain  office,  the  title 
of  the  claimant  to  the  office  is.  not  involved.'^ 

A  board  having  power  to  determine  the  election  and  qualifications  of  its  own 
members,  an  executive  officer  cannot  interfere  in  exercise  of  such  power'*  and  the 
board  in  determining  the  matter  acts  in  a  quasi-judicial  capacity  and  no  man  can 
vote  for  his  own  ease.'^ 

(§5)  C.  Procedure  and  practice  in  particular  remedies.^" — The  procedure 
and  practice  in  particular  remedies  is  largely  treated  in -the  specific  topics  dealing 
with  those  remedies.*^  The  action  must  be  brought  within  the  period  of  limita- 
tions.*^ By  failing  to  demur  one  may  waive  lack  of  certainty  in  the  complaint.^' 
An  amendment  must  not  change  the  cause  of  action.**  Where,  pending  mandamus, 
by  one  illegally  ousted  from  an  ofiice,  the  officer's  term  expires,  the  writ  of  man- 
date will  simply  direct  the  paj'ment  of  relator's  salary  from  the  time  of  the  ouster 
until  the  expiration  of  the  term  and  will  not  direct  his  recognition  as  an  officer.*^ 
A  school  director  holds  a  state  office  within  the  meaning  of  constitutional  or  statutory 
provisions  governing  appellate  jurisdiction.*" 

§  6.     Induction  into  ojfice. 

§  7.  Nature  of  tenure  and  duration  of  term,}'^ — In  lega,l  contemplation  the 
choosing  of  an  officer  at  an  election  duly  proclaimed  is  a  choosing  for  the  constitu- 
tional or  statutory  term  as  the  case  may  be.**     Unless  some  other  time  is  fixed  for 


denied.  The  fact  that  relator  had  been 
elected  member  of  board  of  health  by  a  city 
council  instead  of  appointed  by  the  govern- 
or held  immaterial.  Sanders  v.  Emmer 
[La.]    39  So.  631. 

73.  Callaghan  v.  McGown  [Tex.  Civ.  App.] 
14    Tex.    Ct.    Rep.    280,    90    S.    'V,^.    319. 

74,  75.  Hill  V.  Anderson  [Ky.]  90  S.  "W. 
1071. 

76.  The  judicial  acts  of  one  duly  elect- 
ed and  acting  as  a  justice  of  the  peace  are 
not  open  to  collateral  attack,  because  he 
had  prior  to  that  time  accepted  the  office 
of  city  attorney  and  was  also  acting  in 
that  capacity.  State  v.  Miller  [Kan.]  80  P. 
947.  The  validity  of  the  aprointment  of 
school  directors  duly  appointed  by  the  may- 
or and  confirmed  by  the  city  council  and 
acting  as  officers  de  facto  cannot  be  col- 
laterally questioned  in  a  suit  for  an  injunc- 
tion to  restrain  the  collection  of  taxes 
levied  by  such  directors.  Schmohl  v.  Wil- 
liams,   215    111.    63,    74    N.    E.    75. 

77.  State  V.  McClain,  187  Mo.  409,  86  S. 
W.   135. 

78.  Where  five  aldermen  of  a  city  were 
chosen  at  an  election  and  by  an  oversight 
it  was  not  indicated  which  of  them  was  to 
fill  the  unexpired  term  of  a  member  who 
had  resigned,  held,  the  mayor  of  the  city 
had  no  authority  to  determine  the  matter. 
Hobbs   V.  Uppington    [Ky.]    89    S.    W.    128. 

79.  Where  five  aldermen  of  a  city  were 
chosen  at  an  election  and  by  an  ov.ersight 
it  was  not  indicated  which  of  them  was  to 
fill  the  unexpired  term  of  a  member  who 
had  resigned,  none  of  the  members  so  elect- 
ed were  competent  to  vote  in  the  determina- 
tion of  which  of  them  took  the  short  term. 
Hobbs  V.   Uppington    [Ky.]    89    S.   W.    128. 


80.  See    4    C.   L.    861,    862. 

81.  See  Quo  Warranto,  4  C.  L.  1177;  In- 
junction, 6  C.  li.  6;  Mandamus,  6  C,  L..  496; 
etc. 

82.  tinder  Code  Civ.  Proc.  §  343  an  ac- 
tion to  oust  certain  persons  from  office  on 
the  ground  that  their  election  "was  illegal 
is  not  barred  until  four  years.  People  v. 
Davidson    [Cal.    App.]    83   P.    161. 

83.  A  complaint,  in  an  action  to  oust 
certain  persons  from  office,  showing  that 
two  of  defendants  had  been  declared  elect- 
ed to  one  office  and  had  received  certificates 
and  qualified  and  that  both  were  perform- 
ing the  duties  thereof  and  were  usurpers  . 
and  intruders  and  averring  that  one  re- 
ceived the  highest  number  of  votes,  but 
not  st9.tjng  which  received  the  highest 
number  of  legal  votes,  held  sufficient  in 
the  absence  of  a  demurrer.  People  v.  David- 
son   [Cal.    App.]    S3   P.    161. 

84.  Amendment  to  a  petition  in  an  ac- 
tion to  oust  officers  on  the  ground  that  two 
officers  had  been  elected  for  one  office,  held 
not  to  change  the  cause  of  action,  it  al- 
leging on  information  and  belief  that  all 
ballots  were  counted  whether  one  or  two 
candidates  were  voted  for.  People  v. 
Davidson    [Cal.   App.]    83   P.    161. 

85.  Davenport  v.  Los  Angeles,  146  Cal. 
508,  80  P.  684. 

86.  Hence  under  Const,  art.  6,  §  12,  the 
supreme  court  has  exclusive  appellate  juris- 
diction of  cases  involving  title  to  the  office. 
State  V.   Passe,   189   Mo.    532,    88    S.   W.    1. 

87.  See    4    C.    L.    858. 

88.  State  v.  Pattison  [Ohio]  76  N.  E.  946. 
Term  of  office  of  probate  judge  elected  No- 
vember  7,   1905,    held   three   years.      Id. 
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the  beginning  of  a  term  of  office,  the  general  presumption  is  that  the  official  terra 
dates  from  the  legal  ascertainment  of  the  result  of  the  election  and  the  officer  as- 
sumes the  duties  of  the  office  as  soon  thereafter  as  he  can  qualify  and  receive  his 
commission.'*  Ordinarily  the  word  or  words  "term"  or  "term  of  office,"  when  used 
in  reference  to  the  tenure  of  office,  mean  a  fixed  and  definite  period  of  time;"" 
hence,"  under  constitutional  or  statutory  provisions  that  officers  shall  hold  office  for 
a  certain  time  and  until  their  successors  shall  qualify  the  "term  of  office"  is  deemed 
to  be  the  fixed,  certain  and  definite  period  of  time  therein  specified.'^  It  is  gen-' 
erally  provided  that  an  officer  shall  continue  in  office  until  his  successor  is  elected 
or  appointed  and  qualifies.'^  Such  provision  is  not  intended  to  prolong  one's 
term  of  office  beyond  such  reasonable  time  after  the  election  or  appointment  as 
will  enable  the  newly  designated  officer  to  qualify,'^  and  if  he  fails  to  qualify  be- 
fore the  expiration  of  such  reasonable  time  the  office  becomes  vacant.**  An  office 
being  abolished  an  incumbent  cannot  hold  over  and  exercise  the  duties  of  a  new 
and  distinct  office  even  though  the  duties  of  the  two  offices  be  similar.*"  Continu- 
ing an  officer  in  office  be)'ond  his  term  is  equivalent  to  an  appointment  for  the  time 
he  is  so  continued  in  office.*"  Where  by  the  fundamental  law  the  term  of  an  office 
and  the  beginning  and  termination  of  such  term  are  prescribed  as  well  as  the  time 
for  the  election  of  a  successor,  the  legislature  is  without  authority  to  postpone 
the  election  of  such  successors  and  extend  the  term  of  office  of  the  incumbents  dur- 
ing the  intervening  time,*^  even  though  the  fundamental  law  contains  a  provision 
that  an  officer  shall  hold  over  until  his  successor  qualifies.**  A  constitutional 
amendment  giving  the  legislature  power  to  extend  existing  terms  of  office 'means 
the  terms  of  office  existing  at  the  time  of  the  adoption  of  the  amendment.**     Stat- 


89.  ProweU'  v.    State    [Ala.]    39   So.    164. 

90.  State  v.  Galusha  [Neb.]   104  N.  W.  197. 

91.  Is  not  such  fixed  periods  and  in  ad- 
dition thereto  the  indeterminate  periods 
which  an  incumbent  may  hold  until  his 
successor  qualifies.  Const,  art.  6,  §  20  con- 
strued. State  V.  Galusha  [Neb.]  104  N.  W. 
197. 

92.  Under  the  statutes  of  Georgia  a  no- 
tary public  and  ex  officio  justice  of  the  peace, 
although  his  resignation  is  tendered  to  and 
accepted  by  the  governor,  continues  in  of- 
fice until  his  successor  is  appointed  and 
qualified.  Bates  v.  Bigby  [Ga.]  51  S.  E.  717. 
A  clerk  of  a  board  of  waterworks  trustees, 
who  was  performing  the  duties  of  his  em- 
ployment at  the  time  of  the  enactment  of 
the  municipal  code,  was  by  virtue  of  sec- 
tion 213  thereof  (1536-912  K.  S.),  continued 
in  his  employment  until  removed  by  the 
board  of  public  service  which  superseded  the 
waterworks  trustees.  Hutchinson  v.  Lima, 
6  Ohio  C.  C.  (N.  S.)  529,  afg.  3  Ohio  N.  P. 
(N.    S.)    55. 

S3.  Prowell  v.  State  [Ala.]  39  So.  164. 
Under  Code  1886,  §  1102,  providing  that  a 
competent  number  of  notaries  shall  be  ap- 
pointed for  each  county  who  shall  hold  office 
for  three  years  and  until  their  successors 
are  qualified,  a  notary,  on  the  expiration  of 
his  term,  is  only  entitled  to  continue  the 
discharge  of  his  duties  pending  reappoint- 
ment for  a  reasonable  time.  Sandlin  v. 
DowdeU    [Ala.]    39   So.    279. 

94.     Prowell   v.    State    [Ala.]    39   So.    164. 
People   V.  Davidson    [Cal.   App.]   83  P. 


95. 

159. 
96. 

1092. 


State    V.    Plasters    [Neb.']    105    N.    W. 


97.  State  v.  Galusha  [Neb.]  104  N.  W. 
197.  Assumed  without  deciding  that  Sess. 
Laws  1905,  p.  200,  ch.  16,  §§  12,  13  are  un- 
constitutional. Argument  stated  in  opinion. 
State  v.  Malone  [Neb.]   105  N.  "W.  893. 

98.  State  V.  Galusha  [Neb.]  104  N.  W.  197. 
Sess.  Laws  1905,  H.  R.  235,  held  unconsti- 
tutional.    Id. 

XOTK.  Postponement  of  election  of  snc- 
cessor  as  an  extension  of  the  incumbent's 
term:  Where  the  state  constitution  con- 
tains an  unqualified  limitation  of  the  terra 
of  office,  with  no  holding  over  clause,  the 
legislature  cannot  alter  it  either  directly 
or  by  postponing  the  date  for  the  successor's 
qualification.  State  v.  Askew,  48  Ark.  82; 
Howard  v.  State,  10  Ind.  99.  But  almost 
invariably  there  Is  a  constitutional  provi- 
sion or  general  la"w  authorizing  holding 
over,  as  in  the  principal  case.  It  is  then 
frequently  held  that  a  statute  postpon- 
ing an  election  is  not  contrary  to  consti- 
tutional provisions  fixing  the  terms  of  of- 
ficers. The  act  is  construed  not  to  contem- 
plate extending  the  term  of  the  incumbent. 
The  legislature  acts  under  general  author- 
ity to  regulate  elections.  The  incidental 
result  Is  delay  in  the  qualification  of  a  suc- 
cessor; and  a  condition  is  created  by  vir- 
tue of  which  the  constitutional  provision 
for  holding  over  operated  to  keep  the  then 
incumbent  in  office.  State  v.  McCracken,  61 
Ohio  St.  123;  State  v.  Menaugh,  151  Ind. 
260,  afd.  Larned  v.  Elliott,  155  Ind.  702; 
Treadwell  v.  Supervisors,  62  Cal.  563;  State 
V.  Andrews,  64  Kan.  674.  Contra.  Gemmer 
V.  State,  163  Ind.  150,  71  N.  E.  478. — Prom  4 
Mich.    L.    R.    70. 

99.  State  v.  Pattison    [Ohio]   76  N.  E.  946. 
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Tites  providing  that  a  judge  may  settle  and  sign  a  bill  of  exceptions  after  the  ex- 
piration of  his  term  of  office  do  not  operate  to  extend  such  term.^  In  Nebraska 
the  legislature  cannot  by  an  act  solely  for  that  purpose  extend  the  terms  of  county 
officers.^  Where  long  and  short  terms  of  office  are  to  be  filled  at  the  same  election 
and  the  ballot  used  does  not  indicate  which  candidate  is  to  serve  for  the  short 
term,  the  proper  method  for  settling  the  question  is  for  the  candidates  elected  to 
cast  lots  f  but  it  is  not  against  public  policy  for  them  to  agree  to  elect  one  of  their 
number  president  of  the  body  in  consideration  of  his  talking  the  short  term,*  and 
such  an  agreement  is  binding  on  such  member,  estopping  him,  after  the  expiration 
of  the  short  term,  from  claiming  a  long  one."  Deputy  supervisors  of  elections 
have  no  power  to  decide  upon  a  disputed  term  of  office."  One  elected  to  fill  a  vacan- 
cy takes  only  the  unexpired  term  of  his  predecessor.^  Many  offices  are  held  during 
the  pleasure  of  some  superior  officer  or  departmental  body.*  A  statutory  provision 
allowing  officers  to  hold  office  during  good  behavior  is  not  necessarily  in  conflict 
with  a  constitutional  provision  providing  that  the  duration  of  offices  shall  never 
exceed  a  stated  period.'  A  void  promotion  does  not  create  a  vacancy  in  the  office 
from  which  the  officer  was  promoted.^"  In  California  a  judgment  annulling  a  cer- 
tificate of  election  not  being  appealed  from  within  the  statutory  time  vacates  the 
incumbency.^^ 

Courts  will  take  judicial  notice  of  the  statutory  terms  of  office  of  public  offi- 
cers.'^'' 

§  8.  Resignation^  abandonment,  removal  and  reinstatement.  A.  Resigna- 
tion.^^— A  resignation  having  been  presented  to  the  proper  authority^*  and  accepted 
it  is  beyond  recall.^" 


1.  Rev.  St.  1898,  §  3290  does  not  violate 
Const,  art.  8,  §  5,  limiting  the  term  of  of- 
lice  of  district  judges  to  four  years.  Lar- 
kin   V.    Saltair   Beach   Co.    [Utah]    83    P.    686. 

2.  Laws  1905,  ch.  47,  p.  292,  relating  to 
registers  of  deeds,  held  unconstitutional. 
State  V.  Plasters    [Neb.]    105  N.   W.   1092. 

-  3.  City  council.  Hohhs  v.  Upplngton 
[Ky.]    89   S.  W.    128. 

4,  5.  Hobbs  V.  Uppington  [Ky.]  89  S.  W. 
128 

6.  State  V.  Pattison   [Ohio]    76  N.  E.   946. 

7.  Under  Const,  art.  16,  ,§§  27,  28,  a  judge 
elected  at  the  general  election  in  1902  in 
place  of  the  judge  regularly  elected  In  1900, 
-whose  office  became  vacant  by  death,  was 
elected  for  the  unexpired  term  of  the  de- 
ceased judge  only,  and  not  for  the  full,  con- 
stitutional term  of  four  years.  Nicks  v. 
Curl    [Tex.   Civ.   App.]    86   S.   W.    368. 

8.  Under  Const,  art.  20,  §  16,  where  an 
officer's  tsrm  is  not  fixed  by  the  constitu- 
tion or  declared  by  law,  he  holds  only  dur- 
ing the  pleasure  of  the  appointing  power. 
Farrell  v.  Board  of  Police  Com'rs  [Cal.  App.] 
SI  P.  674.  Policemen  in  cities  of  the  first  class 
In  Oklahoma  hold  office  until  their  succes- 
sors are  appointed  and  qualify  and  not  for 
any  specified  term.  Wilson's  Rev.  Ann.  St. 
1903,  art.  1,  c.  12,  §  7  construed.  Oklahoma 
City  V.  Dean  [Okl.]  79  P.  755.  A  teacher 
serving  without  any  contract  or  agreement 
as  to  term  of  service  at  the  time  the  city 
of  Brooklyn  became  a  part  of  the  city  of 
New  York  held  not  employed  for  a  definite 
term  within  the  meaning  of  N.  Y.  City  Char- 
ter §  1117.  Bogert  v.  Board  of  Education, 
94  N.  T.  S.  180,  afg.  44  Misc.  10,  89  N.  T.  S. 
737.     In    the    absence    of    constitutional    or 


statutory  restraints  and  of  a  definite  term, 
the  power  of  appointment  implies  the  power 
of  removal.  Price  v.  Seattle  [Wash.]  81  P. 
847.  See.  also,  next  section  subd.  C,  para- 
graph.  Who   has   the   power. 

9.  Provision  of  city  charter  providing 
that  certain  civil  service  officers  should  hold 
office  during  good  behavior  held  not  to  vio- 
late Const,  art.  16  §  30,  declaring  that  the 
duration  of  offices  not  fixed  by  the  consti- 
tution shall  never  exceed  two  years;  the 
provision  meaning  that  the  appointee  shall 
hold  office  during  good  behavior  not  ex- 
ceeding the  constitutional  limit.  Callaghan 
v.  McGown  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep. 
280,  90  S.  W.  319;  Callaghan  v.  Tobin  [Tex. 
Civ.  App.]  14  Tex.  Ct,  Rep.  269,  90  S.  W. 
328;  Callaghan  v.  Irvin  [Tex.  Civ.  App.]  14 
Tex.  Ct.  Rep.  289,   90  S.  W.   335. 

10.  Promotion  in  navy.  Peck's  Case,  39 
Ct.    CI.    125. 

11.  Renders  the  certificate  of  election 
void.  Wilson  v.  Fisher  [Cal.]  82  P.  421. 
"Certificate  of  election"  held  included  in 
word  "commission"  as  used  in  Code  Civ. 
Proc.    S    1127.     Id. 

12.  Aultman  Taylor  Machinery  Co.  v.  Bur- 
chett    [Okl.]    83   P.   719. 

13.  See  4  C.   L.    859. 

14.  Under  Shannon's  Code,  §  442,  the  coun- 
ty judge  of  a  county  was  the  proper  officer 
to  receive  and  act  on  the  resignation  of  a 
justice  thereof.  Murray  v.  State  [Tenn  1 
89    S.    W.    101. 

15.  Resignation  of  chairman  of  board  of 
school  trustees,  to  take  effect  on  a  speci- 
fied date,  being  accepted  cannot  be  recall- 
ed even  before  such  date.  Saunders  v. 
O'Bannon,   27  Ky.   L.  R.    1166,    87   S.   W    1105 
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(§8)  B.  Abandonment. — An  oflS.ce  cannot  be  abandoned  without  an  inten- 
tion, actual  or  imputed,  of  so  doing.^"  Mere  nonuser  or  neglect  of  duty  do  not 
of  themselves  produce  a  vacation  of  the  office  without  judicial  determination.^^  The 
intention  to  abandon  an  office  is  one  of  fact  for  the  jury^*  and  may  be  inferred 
from  the  conduct  of  the  party.^®  If  his  acts  and  statements  are  such  as  clearly 
indicate  absolute  relinquishment,  a  vacancy  will  thereby  be  created  and  no  judicial 
determination  is  necessary.^"  Evidence  that  void  removal  proceedings  were  pend- 
ing when  the  official  left  the  state  is  admissible  on  the  question  of  intent.^^  An 
officer  by  accepting  a  second  incompatible  office  is  deemed  to  have  abandoned  his 
first  office  ;^^  but  the  mere  acceptance  of  additional  duties  does  not  affect  one's 
status  as  an  officer.^  If  one  accepts  a  second  incompatible  office  his  certificate  of 
appointment  is  admissible  against  him  although  the  oath  subscribed  by  him  errone- 
ously described  the  office.^* 

(§8)  G.  Removal}^  Who  has  the  power. ^^ — The  power  of  removal  is  gen- 
erally expressly  provided  for,^^  but  no  such  provision  being  made,  it  is  generally 
held  to  be  incident  to  the  power  of  appointment.^*  The  right  of  appointment  to  the 
classified  civil  service  of  the  United  States  carries  with  it  the  right  of  removal, 
which  power  of  removal  is  unrestricted  except  for  the  single  cause  of  failure  to  con- 
tribute money  or  services  to  a  political  party.^°  The  power  is  incident  to  the  office 
and  cannot  be  exercised  by  one  whose  term  has  expired.^"    Being  lodged  in  a  board  the 


So  held  as  to  a  Justice  of  the  peace.     Mur- 
ray V.   State    [Tenn.]    89   S.   "W.   101. 

16,  17,  18.  Attorney  General  v.  Maybury 
[Mich.]    12   Det.   Leg.   N.    324,    104   N.   W.    324. 

19.  Attorney  General  v.  Maybury  [Mich.] 
12  Det.  Leg.  N.  324,  104  N.  ■W.'324.  Where, 
pending-  charges  against  him,  officer  took 
private  paperg  and  without  notice  went  to 
Mexico  w^here  he  stayed  17  months,  for  the 
benefit  of  his  health  he  claimed,  held  to 
show  an  abandonment.  Id.  Where  a  con- 
stable at  the  close  of  his  term  turned 
over  to  a  person  holding  a  certificate  of 
election  his  badge,  pistol  and  handcuffs  and 
accepted  from  such  person  an  appointment  as 
deputy  and  took  the  oath  and  thereafter 
acted  as  such,  he  thereliy  surrendered  and 
abandoned  the  office,  and  could  not  thereaft- 
er claim  that  he  was  holding  over  after  his 
term.  People  v.  Davidson  [Gal.  App.]  83  P. 
159. 

20,  21.  Attorney  General  v.  Maybury 
[Mich.]    12   Det.   Leg.  N.    324,    104   N.   W.   324. 

22.  Under  Const,  art.  2,  §  26,  where  a  con- 
stable accepts  an  appointment  to  the  office 
of  deputy  sheriff,  the  office  of  constable  be- 
comes ipso  facto  vacant.  State  v.  Slagle 
[Tenn.]    89    S.    W.    326. 

23.  A  policeman  by  accepting  the  addi- 
tional duties  and  pay  of  a  roundsman  does 
not  cease  to  be  a  policeman,  and  upon  the 
abolition  of  the  office  of  roundsman  is  en- 
titled to  hold  office  as  a  policeman.  Mc- 
Cann  v.  New  Brunswick  [N.  J.  Law]  62  A. 
191. 

24.  Action  to  oust  one  from  the  office 
of  constable  who  claimed  to  hold  over  after 
the  expiration  of  his  term,  it  appearing  that 
he  has  surrendered  the  office  and  accepted 
an  appointment  as  deputy  constable.  People 
v.  Davidson   [Gal.  App.]   83  P.   159. 

25.  26.     See    4    C.    L.    859. 

27.  Statutes  construed:  As  regards  the 
title  of  a  statute  removal  is  not  germane 
to    election.     Comp.    Laws   S§    1642-1645    held 


unconstitutional.  Bell  v.  First  Judicial  Dist. 
Ct.  [Nev.]  81  P.  875.  Oswego  City  Charter, 
§  63,  as  amended  by  Laws  1902,  p.  551,  c. 
207,  authorizing  the  mayor  to  remove  for 
cause  any  one  appointed  to  office  by  him, 
refers  to  the  officers  appointed  by  the  mayor 
and  not  to  Individual  appointments.  O'Neil 
V.  Mansfield,  47  Misc.  516,  95  N.  Y.  S.  1009. 
Section  226  of  the  Municipal  Code,  provid- 
ing for  the  trial  and  removal  of  officers 
charged  with  misfeasance,  does  not  apply 
to  councllmen.  Cleveland  Eleo.  lUumat- 
ing  Co.  v.  Kitchens,  3  Ohio  N.  P.  (N.  S.)  57. 
Const,  art.  8,  §  120,  providing  that  the  mayor 
of  a  municipality  shall  have  power  to  sus- 
pend and  remove  officers  and  members  of 
the  police  and  fire  department  is  not  self- 
executing.  City  of  Newport  News  v.  Wood- 
ward [Va.]  51  S.  E.  193.  •  Act  May  7,  1901  (P. 
L.  20),  authorizing  the  recorder  of  the  city 
to  remove  an  assessor  previously  elected, 
is  constitutional.  Neuls  v.  Scranton  [Pa.]  61 
A,  77,  following  Commonwealth  v.  Moir,  199 
Pa,  634,  49  A.  351,  85  Am.  St.  Eep.  801,  53 
L.  K.  A.  837.  Under  the  St.  Louis  charter, 
where  a  person  elected  to  the  house  of  dele- 
gates was  ineligible,  the  house  of  delegates 
had  power  to  determine  his  ineligibility  and 
to  oust  him  from  office,  but  not  to  fill  the 
vacancy.  Sheridan  v.  St.  Louis,  183  Mo.  25, 
81  S.  W.  1082. 

28.  In  the  absence  of  restraints  imposed 
by  the  constitution  or  by  statute  the  power 
of  appointment  implies  the  power  of  re- 
moval where  no  definite  term  is  attached 
to  the  office  or  employment  by  law.  Price 
V.   Seattle   [Wash.]    81  P.   847. 

29.  22  Stat,  at  L.  403,  ch.  27  considered. 
United  States  v.  Taft,  24  App.  D.  C.   95. 

30.  Under  Laws  1901,  p.  204,  c.  466,  §  452, 
limiting  the  term  of  a  deputy  commissioner 
to  three  months,  a  removal  of  an  employe 
by  a  deputy  commissioner  more  than  three 
months  after  the  latter's  appointment  ia 
void.     People   v.   Monroe,    93   N.   T.   S.    898. 
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board  when  exercising  the  power  must  be  legally  constituted.^^  The  action  of  a  de  facto 
officer  is  valid  as  to  the  official  removed.'''  The  power  lodged  in  a  board  to  de- 
termine the  election  and  qualification  of  its  members  does  not  authorize  them  to 
talce  from  a  member  without  right  an  office  into  which  he  has  already  been  inducted 
under  a  previous  board  and  to  which  he  has  a  vested  right.''  Under  the  Los  Angeles 
city  charter  the  only  qualified  signers  of  a  petition  for  removal  are  those  whose 
names  appear  on  the  great  register.'^ 

What  constitutes  a  removal. — The  term  "removal"  as  used  in  statutes  on  this 
subject  is  generally  held  to  refer  only  to  cases  where  an  officer  or  employe  is  re- 
moved for  some  reason  personal  to  himself,'^  and  does  not  apply  where  the  office 
or  position  has  been  abolished  in  good  faith'"  or  where  the  incumbent  is  dismissed 
for  want  of  sufficient  funds  to  pay  for  his  services,'^  or  to  reduce  expenses.'*  The 
reduction  of  one  wrongfully  promoted  is  not  a  "removal."'^ 

Grounds.*" — The  cause  assigned  must  be  personal  to  the  officer  and  imply  an 
unfitness  for  the  place.*^  Bribery,*^  a  violation  of  positive  law  though  done  in 
ignorance,*'  or  willful  misconduct  and  neglect  of  duty/*  justifies  the  removal  of 


31.  City  of  Chicago  v.  People,  111  lU. 
App.   594. 

32.  The  action  of  a  de  facto  board  of 
police  .commissioners  expelling  "S.  patrol- 
man from  the  police  force  is  as  to  him 
valid.  Lang  v.  Bayonne  [N.  J.  Law]  62  A. 
270. 

33.  Board  of  aldermen.  Hobbs  v.  Upping- 
ton    [Ky.]    89    S.   W.    128. 

34.  Qualifications  cannot  be  determined 
by  a  comparison  of  their  names  as  appear- 
ing on  the  petition  with  affidavits  of  regis- 
tration. Davenport  v.  Los  Angeles,  146  Cal. 
BOS,    80  P.    684. 

35.  See  Pitzsimmons  v.  O'Neill,  214  111. 
494,  73  N.  B.  797,  afg.  114  111.  App.  168.  Civil 
service  laws  and  rules  are  enacted  and 
promulgated  to  prevent  the  discharge  of  em- 
ployes whose  services  are  needed  but  who 
may  be  discharged  because  of  other  con- 
siderations than  the  welfare  of  the  public 
service.     Brown's  Case,  39  Ct.  CI.   255. 

3G.  McCann  v.  New  Brunswick  [N.  J. 
Law]  62  A.  191.  Civil  Service  Acts  do  not 
abrogate  or  curtail  in  any  respect  the  power 
of  a  municipality  to  abolish  offices  (City 
of  Chicago  v.  People,  114  111.  App.  145),  con- 
sequently in  the  absence  of  statute  or  ex- 
press contract  making  the  employment  one 
for  a  definite  term,  a  civil  service  employe 
may  be  discharged  when  his  services  are  no 
longer  needed.  Under  the  Federal  civil  serv- 
ice laws  a  probationer  has  no  right  to  be 
retained  for  the  full  period  of  six  months 
if  his  services  are  not  needed.  Brown's 
Case,    39   Ct.   CI.    255. 

An  order  notifying  a  sawyer,  employed  by 
the  department  of  street  cleaning,  that  "you 
are  discharged  from  this  department  as  a 
sawyer,  your  services  being  no  longer  re- 
quired," does  not  necessarily  import  that 
the  position  of  sawyer  has  been  abrogated 
or  that  the  department  of  street  cleaning  has 
no  longer  any  work  for  a  sawyer.  People 
V.   Woodbury,  102  App.  Div.  462,   92  N.  T.  S. 

442. 

37.  Sess.  Laws  1895,  p.  88  construed.  In- 
cumbent at  time  of  dismissal  had  notice  'Of 
reason.  Fitzsimmons  v.  O'Neill,  214  111.  494, 
73  N.  B.  797,  afg.  114  111.  App.  168.  A  sus- 
pension of  a  municipal  employe  because  of 


failure  to  appropriate  sufficient  funds  to  pay 
for  his  services  is  not  wrongful,  and  neither 
a  civil  service  act  nor  a  contract  of  em- 
ployment could  afford  him  protection. 
Walsh  &  Co.  V.  Queen  Ins.  Co.,  3  Ohio  N.  P. 
(N.  S.)   1. 

38.  Sess.  Laws  1895,  p.  88,  construed.  In- 
cumbent at  time  of  dismissal  had  notice  of 
reason.  Fitzsimmons  v.  O'Neill,  214  111.  494, 
73    N.    E.    797,    afg.    114    111.    App.    168. 

39.  Where  one  was  promoted  to  an  office 
from  which  another  has  been  illegally  re- 
moved. People  V.  McAdoo,  92  N.  T.  S.  1004. 
A  police  captain  appointed  an  inspector  when 
there  was  no  vacancy  in  the  latter  office 
to  fill,  held  properly  directed  by  police  com- 
missioner to  resume  his  duties  as  captain. 
People  V.  McAdoo,   96  N.  T.  S.  362. 

40.  See  4  C.  L.   859. 

41.  City  of  Rockford  V.  Compton,  115  111. 
App.  406.  Must  be  some  dereliction  or  neg- 
lect of  duty,  or  an  incapacity  to  perform 
the  duties  of  his  position,  or  some  delin- 
quency affecting  his  general  character  and 
fitness  for  office.  City  of  Reckford  V.  Comp- 
ton, 115  111.  App.  406. 

43.  Member  of  a  state  legislature  being 
guilty  of  bribery,  he  may  be  expelled. 
Const,  art.  4,  §§  35  and  9  construed.  French 
V.  State  Senate,  146  Cal.  604,  80  P.  1031. 

43.  The  common  council  of  the  city  of 
New  Brunswick  is  authorized  to  remove 
from  office  members  of  the  board  of  water 
commissioners  who  fail  to  comply  with  the 
requirements  of  P.  L.  1904,  p.  259.  Cohn  v. 
Common  Council  of  City  of  New  Brunswick 
[N.  J.   Law]    62   A.    285. 

44.  An  officer  knowingly  tnillng  to  prose- 
cute gamblers  is  guilty  of  "willful  miscon- 
duct." Coffey  v.  Superior  Court  of  Sacra- 
mento County,  147  Cal.  525,  82  P.  75.  F'or  a 
mayor  to  persistently  refuse  to  sign  orders 
tor  the  pay  of  city  officials  to  which  they 
are  entitled  under  valid  ordinance  is  mis- 
conduct authorizing  removal.  Biggins  v. 
Waco  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  21 
90  S.  W.  657.  A  charge  that  two  council- 
men  have  accepted  bribes  and  fifteen  others 
have  been  influenced  in  their  voting  by  a 
party  who  eontrlbuteil  to  their  individual 
oampalsn  funds  constitutes  a  charge  of  mis 
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an  officer.  One  lawfully  assuming  the  duties  of  another  ofBce  may  be  dismissed 
for  a  neglect  tliereof.*^  One  month's  absence  from  the  state  is-  not  a  willful  neglect 
of  duty  on  the  part  of  a  county  superintendent  of  schools/"  and  this  is  true  though 
he  fails  to  leave  some  one  in  charge  of  his  office  during  his  absence,  the  law  making 
no  provision  for  the  appointment  of  such  a  person.*^  The  fact  that  no  official  duty 
was  performed  during  such  absence  does  not  imply  willful  neglect,  as  there  may 
have  been  no  such  duty  to  perform.*'  Drunkenness  while  on  duty  and  unprovoked 
assaults  upon  citizens  warrant  the  dismissal  of  a  police  officer.*'  Misrepresenta- 
tion in  application  is  ground  for  removal'"  even-  though  the  statement  was  not 
knowingly  made.^^  A  statute  authorizing  removal  for  good  and  sufficient  cause 
contemplates  some  substantial  cause  such  as  corruption  or  inefficiency  in  office,  in- 
fraction of  rules,  commission  of  a  crime,  etc.'^  The  power  of  removal  from  the 
classified  civil  service  of  the  United  States  is  unrestricted  except  for  the  single 
cause  of  failure  to  contribute  money  or  services  to  a  political  party.'''  Under  a 
statute  providing  for  the  compulsory  retirement  of  a  police  officer  who  has  become 
permanently  disabled,  physically  or  mentally  so  as  to  be  unfit  for  duty,  the  tesil 
is  not  whether  he  is  physically  and  mentally  perfect  and  capable  of  efficiently  per- 
forming every  act  that  may  properly  be  required  of  a  police  officer  in  all  branches 
and  departments  of  the  service,  but  whether  he  possesses  the  physical  and  mental 
qualifications  efficiently  to  perform  the  duties  of  the  position  he  is  filling.'*  Un- 
der New  York  City  Charter  a  removal  of  a  policeman  to  the  pension  fund  roll 
must  be  based  on  the  personal  certificate  of  as  many  police  surgeons  as  the  police 
commissioner  may  require."     Such  a  certificate  must  be  read  and  construed  as  a 


conduct  in  office.  Cleveland  Eleo.  Illuminat- 
ing Co.  V.  Kitchens,  3  Ohio  N.  P.  (N.  S.)  57. 
A  mayor  is  incompetent  who  confesses  and 
admits  that  obedience  to  ordinances  is  dis- 
cretionary with  him  or  that  his  conscience 
will  not  admit  of  his  observing  them.  Rig- 
gins  V.  Waco  [Tex.  Civ.  App.]  14  Tex.  Ct. 
Kep.   21,    90    S.   W.    657. 

Evidence  held  sufficient  to  sustain  order 
dismissing  police  sergeant  for  neglect  of 
duty.  People  v.  Greene,  104  App.  Div.  496, 
93  N.  T.  S.  720.  Evidence  held  Insufficient 
to  show  violation  of  duty  by  relator  or  any 
neglect  on  his  part  in  failing  to  discharge 
carpenter  for  alleged  intoxication.  People  v. 
Monroe,   94  N.  T.  S.   366. 

Regulation  of  police  department  provid- 
ing that  a  member  of  the  police  force  may 
be  dismissed  for"  entering  any  building  while 
in  uniform,  except  when  in  the  discharge  of 
duty,  held  reajsonable.  McManus  v.  Newark 
Police    Com'rs    [N.    J.    Daw]    62    A.    997. 

45.  Police  sergeant  in  command  and  act- 
ing as  a  captain  is  as  much  responsible  for 
a  neglect  of  duty  as  captain  as  though  he 
were  such  officer.  People  v.  Greene,  104  App. 
Div.  496,  93  N.  Y.  S.  720. 

46,  47,  48.  Bon  Homme  County  V.  McLouth 
[S.  D.]   1004  N.  W.  256. 

49,  Marran  v.  Common  Council  [N.  J. 
Law]  61  A.  13.  Where,  on  proceedings  against 
a  police  officer  for  improper  conduct,  it 
appeared  that  he  was  in  uniform  on  some  of 
the  occasions  in  question  and  that  on  other 
occasions  he  was  assuming  to  exercise  judi- 
cial functions,  a  contention  that  it  did  not 
appear  that  he  was  on  duty  held  of  no  merit. 
Id. 

50.  False  statement  as  to  age.  Reinstat- 
ment  denied.     People-  v.  Lindblom,  215  111.  58, 


74  N.  E.  73.  Willful  misrepresentation  as  to 
age  so  as  to  come  within  requirements  for 
service.  Lindblom  v.  People,  116  111.  App. 
213. 

51.  People  v.  Lindblom,  215  111,  58,  74  N. 
B.    73. 

52.  Laws  1893,  p.  176,  c,  202,  giving  the 
police  commissioners  of  the  city  of  Man- 
chester authority  tq  remove  police  officers, 
construed.  Gibbs  v.  Manchester  [N.  H.]  61 
A.  128.  Under  Kurd's  Rev.  St.  1903,  p.  381, 
c.  24,  par.  457  (Civil  Service  Act),  providing 
that  an  oflicer  cannot  be  removed  except  for 
cause,  misconduct  of  a  police  officer  in 
T\ rongf nlly  obtaining  money  from  the  state 
is  cause  for  his  removal  though  he  was  not 
acting  strictly  in  the  discharge  of  his  legal 
duties.  Joyce  v.  Chicago,  216  111.  466,  75  N.  E. 
184.  Civil  Service  Act  §§  4,  5  (Kurd's  Rev. 
St.  1903,  p.  380,  c.  24,  pars.  449,  450), 
directing  that  the  commission  shall  make 
rules  for  removals  in  accordance  with  its 
provisions,  and  providing  for  their  publi- 
cation and  when  they  shall  take  effect,  do 
not  require  a  statement  of  the  grounds  on 
which  removals  by  the  commission  may  be 
based,  such  grounds  being  prescribed  by  §  12 
(p.  381,  par.  457),  providing  for  removals  for 
cause.     Id. 

53.  22  Stat,  at  L.  403,  ch.  27  considered. 
United  States  v.  Taft,  24  App,  D.  C.  95. 

54.  People  V.  McAdoo,  109  App.  Div.  892, 
96  N.  T.  S.  868,  afg.  95  N.  T.  S.  511.  Where 
police  sergeant,  of  whom  only  desk  service 
was  required,  had  not  lost  a  day  for  15  years 
on  account  of  sickness,  held,  he  could  not 
be  retired  merely  because  a  physical  ex- 
amination disclosed  obesity,  poor  agility 
and  poor  endurance.     Id. 

55.  A  certificate  purporting  to  be  a  reso- 
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whole.^°  The  terms  of  the  contract  of  emplojonent  may  specify  the  grounds  for 
dismissal."^ 

Mode  of  proceeding."^ — Under  the  constitutions  of  most  states  officers  holding 
by  appointment  and  inferior  officers  of  any  kind  ai'e  not  subject  to  impeachment.^* 
Judicial  officers  are  generally  only  removable  by  impeachment.'"  As  to  whether 
quo  -warranto  will  lie  there  is  a  conflict."^  Statutory  proceedings  are  often  pro- 
vided.^^ 

Nature  of  proceeding  and  procedure.''^ — A  public  office  is  not  the  property  of 
the  incumbent  within  constitutional  provisions  providing  that  no  one  shall  be  de- 
prived of  his  property  without  due  process  of  law."*  In  the  absence  of  statutory 
provisions  defining  a  quorum  the  usual  parliamentary  rules  apply."^  Unless  ex- 
pressly authorized  to  proceed  summarily,""  an  officer  having  power  to  remove  an- 
other for  cause"^  or  to  remove  one  appointed  for  a  definite  term,"'  it  will  not  be 


lution  passed  by  "a  board  of  surgeons  of  the 
police  department"  and  signed  by  the 
"board's"  president  and  secretary,  is  insuffi- 
cient. Metcalf  V.  MoAdoo,  95  N.  T.  S.  511, 
afd.   109    App.    Div.    892,    96   N.   T.  S.    868. 

56.  Statement  that  relator  was  unfit  to 
perform  "full  police  duty"  held  to  qualify 
and  limit  a  prior  clause  that  he  was  "unfit 
for  police  duty."  People  v.  McAdoo,  109 
App.    Div.    892,    96   N.   Y.    S.    868. 

57.  Where  school  teacher  agreed  to  teach 
certain  term  providing  work  was  satisfac- 
tory to  school  board,  held,  board  being  dis- 
satisfied, it  could  dispense  with  teacher's 
services.  Kingston  v.  School  Dist.  [Mich.] 
12  Det.  Leg.  N.  263,  104  N.  W.  28. 

58.  See  i  C.  L,.  859,  860. 

59.  A  state  superintendent  of  a  water  dis- 
trict appointed  by  the  governor  is  not  sub- 
ject to  impeachment.  State  v.  Grant  [Wyo.] 
81  P.  795,  petition  for  a  rehearing  denied  82 

00.  A  state  superintendent  of  a  water 
district  Is  not  a  judicial  officer,  within  the 
meaning  of  Const,  art.  3;  §  18,  providing  that 
■  judicial  officers  shall  be  liable  to  impeach- 
ment for  high  crimes  and  misdemeanors.  In 
such  manner  as  to  permit  his  removal  from 
office  only  by  Impeachment.  State  v.  Grant 
[Wyo.]    82   P.   2.  ^  .    , 

61.  Notes  When  an  officer  has  been  duly 
elected  and  has  qualified,  the  authorities  are 
In  conflict  as  to  whether  quo  warranto  will 
lie  to  remove  him.  State  v.  Gardner,  43  Ala. 
234,  holds  that  it  will  not.  Contra.  State 
V.  Wilson,  30  Kan.  661.  When  the  alleged 
forfeiture  has  been  caused  by  a  criminal 
act,  there  must  be  a  conviction,  with  jury 
trial,  before  quo  warranto  can  be  brought. 
Commonwealth  v.  Jones,  10  Bush  [Ky.] 
725.  Contra.  Eoyall  V.  Thomas,  28  Grat. 
[Va.]  130.  However,  forfeiture  for  cause 
other  than  crime  may  always  be  found 
by  the  court  for  Itself  in  quo  warranto  pro- 
ceedings. State  V.  Wilson,  30  Kan.  661; 
People  V.  Heaton,  77  N.  C.  18;  Common- 
wealth V.  Allen,  70  Pa.  465.  In  re  Bolte,  97 
App.  Div.  [N.  Y.]  551  the  legisla- 
tive provision  created  Ipso  facto  a  for- 
feiture, and  thereafter  respondent  was 
a  de  facto  officer,  analogous  to  one  holding 
over  after  the  expiration  of  the  term  (Oliver 
V.  Mayor,  63  N.  J.  Law,  634,  76  Am.  St.  Rep. 
228,  48  D.  R.  A.  412),  and  to  oust  him  from 
possession  of  the  office,  illegally  held,  quo 
warranto  would  lie,  as  his  counsel  contend- 


ed, brought  either  by  an  adverse  claimant 
or  by  the  attorney  general.  Compare  State 
V.  Hixon,  27  Ark.  398.  Without  deciding 
this  question,  the  court  properly  held  that 
it  had  authority,  upon  the  entire  charges, 
under  the  statutes  cited,  to  make  the 
removal. — 5    Columbia   L.    R.   160. 

62.  Pen.  Code,  §§  758,  772,  conferring  on 
the  superior  court  jurisdiction  to  remove 
municipal  officers,  do  not  control  a  provision 
of  a  freeholders'  charter  providing  for  the 
removal  of  such  officers  by  a  municipal 
board  of  trustees,  but  prescribe  merely  a 
concurrent  remedy,  and  are  not  displaced  as 
to  the  municipality  by  Const,  art.  11,  §  6. 
Coffey  V.  Superior  Court  of  Sacramento 
County  [Cal.]  82  P.  75. 

63.  See   4   C.   D.   859-861. 

64.  Since  a  public  officer  has  no  property 
right  in  his  office,  Sess.  Laws  1905,  p.  101,  c. 
59,  providing  for  the  removal  of  certain 
state  officers  by  the  appointing  power,  on 
filing  a  reason  therefor  in  writing  with  the 
secretary  of  state,  is  not  unconstitutional 
as  depriving  an  office  holder,  so  removed, 
of  his  property  without  due  process  of  law. 
State  V.  Grant  [Wyo.]  81  P.  795.  Members 
of  a  state  legislature  having  been  expelled 
by  that  body  in  the  manner  prescribed  by 
and  under  the  authority  of  the  state  con- 
stitution are  not  deprived  of  their  office 
without  due  process  of  law.  French  v. 
State  Senate,   146  Cal.   604,    80  P.   1031. 

65.  MoManus  v.  Newark,  Police  Com'rs 
[N.  J.  Law]  62  A.  997.  Board  being  compos- 
ed of  four  members,  three  is  a  quorum  and 
their  united  action  is  valid.     Id. 

,  66.  A  state  officer,  removable  under  Sess. 
Laws  1905,  p.  101,  c.  59,  providing  that  any 
officer  appointed  by  the  governor  may  be 
removed  by  the  latter  for  maladministration, 
etc.,  provided  reason  In  writing  for  such 
removal  be  filed  in  the  office  of  the 
secretary  of  state,  is  removable  "without  no- 
tice or  hearing.  State  v.  Grant  [Wyo.]  81  P. 
795. 

67.  A  mayor  In  removing  officers,  under 
Oswego  City  Charter,  §  63,  as  amended  by 
Laws  1902,  p.  549,  c.  207,  must  conduct  a 
judicial  investigation.  O'Neil  v.  Mansfield,  47 
Misc.   516,   95   N.T.   S.   1009. 

68.  State  v.  Grant  [Wyo.]  81  P.  795.  So 
held  as  to  action  of  board  of  election  com- 
missioners in  removing  Judges  and  clerks 
of  election.  State  v.  Maroney  [Mo.]  90  S 
W.   141.  J    o"    <o. 


6  Cur.  Law.        OFFICBES  AND  PUBLIC  EMPLOYES  8  SC. 


857 


presumed  that  sucli  removal  can  be  made  without  notice  and  a  hearing;  but  one 
holding  office  during  the  pleasure  of  the  appointing  power  may  be  removed  with- 
out charges,  notice  or  trial/^  and 'the  removal  in  such  a  case  is  an  administrative 
or  ministerial  act.'"  Employes  may  generally  be  summarily  removed/^  A  pro- 
ceeding before  a  civil  service  commission  for  the  removal  of  an  officer  is  not  a 
common-law  or  criminal  proceeding,  but  an  investigation.'^  Statutory  provisions 
govern.''  Charges  against  a  municipal  employe  may  generally  be  investigated  by  a 
committee  and  the  latter's  report  acted  on  by  the  council.'*  In  New  York  the 
appointment  of  a  deputy  commissioner  to  take  evidence  upon  the  trial  of  charges 
against  members  of  the  police  force  may  be  made  orally,"*  and  the  fact  tliat  such 
deputy  commissioner  directed  the  making  of  the  charges  does  not  disqualify  him 
from  conducting  the  hearing.'"  The  impeaching  body  of  a  state  legislature  has  no 
power  to  appoint  a  committee  to  investigate  alleged  misconduct  of  an  executive 
officer  whose  term  wiU  expire  before  he  can  be  tried  or  impeached."  All  essential 
jurisdictional  facts  must  appear.'^  Eemoval  being  authorized  for  cause  and  after 
due  hearing,  the  proceedings  are  judicial  in  character,"  and  the  mode  of  procedure 
not  being  specified,  the  substantial  principles  of  the  common  law  recognized  and  en- 
forced in  proceedings  affecting  private  rights  are  to  be  observed.*"  Action  in  such 
cases  must  not  be  taken  arbitrarily  but  upon  proof  of  charges  of  sufficient  gravity 
to  authorize  such  removal.*^  Unless  waived*^  the  accused  is  entitled  to  have  the 
charges  intended  to  be  brought  against  him  stated  specifically  and  with  substantial 
certainty,*'  though  not  necessarily  with  the-  technical  nicety  required  in  indict- 


09.  Farrell  v.  San  Francisco  Police 
Com'rs    [Cal.  App.]    81  P.   674. 

70.  Campbell  v.  Doolittle  [W.  Va.]  52  S. 
B.     260. 

71.  An  assistant  matron  of  a  workhouse 
is  an  employe  and  not  an  officer,  and  on 
sufficient  proof  of  misconduct  or  neglect 
may  be  removed  by  the  board  in  control, 
■without  being  accorded  an  opportunity  of 
meeting  her  accusers  face  to  face  or  of  mak- 
ing a  defense.  Jameson  v.  Cincinnati,  7 
Ohio  C.  C.    (N.  S.)    100. 

7a.  Joyce  V.  Chicago,  216  111.  46S,  75  N. 
E.  184. 

73.  NcTv  Tork!  A  teacher  was  employed 
for  an  Indefinite  term  by  the  city  of  Brook- 
lyn at  the  time  it  became  a  part  of  the  city 
of  New  Tork.  After  consolidation  the  school 
board  of  the  city  of  Brooklyn  appointed  the 
teacher  to  a  certain  grade  for  a  definite 
term.  Held  teacher's  status  was  not  affect- 
ed by  such   appointment  and  that  he  could 

*be  removed  only  upon  preferred  and  estab- 
lished charges  of  gross  misconduct,  etc.,  as 
provided  by  N.  T.  City  Charter,  §  1114. 
Bog'ert  v.  Board  of  Education,  94  N.  T.  S. 
180,  afg.   44  Misc.  10,   89  N.   Y.   S.   737. 

74.  Under  P.  L.  1898,  p.  65  charges  against 
a  police  officer  may  be  considered  by  the 
police  committee  and  the  council  may  dis- 
miss upon  the  report  of  said  committee. 
Marran  V.  Common  Council  of  Bord-entown 
[N.  J.  Law]    61  A.   13. 

75.  People  v.  Greene  [N.  T.]  76  N.  E. 
614,  afg.  105  App.  Div.  642,  94  N.  T.  S.   1159. 

76.  People  v.    Greene,    94   N.   T.    S.    477. 

77.  Const.  W.  Va.  art.  4,  §  9  and  art.  5, 
construed.  Investigation  into  alleged  mis- 
conduct of  governor  for  the  sole  purpose  of 
vindicating  him  as  against  certain  charges. 
Ex  parte  Caldwell,  138  P.  487. 


78.  Under  Kurd's  Rev.  St.  1903,  p.  381,  c. 
24,  par.  457,  §  12,  where  written  charges 
against  a  police  officer  were  filed  with  the 
civil  service  commission  of  Chicago  and  he 
was  notified  of  the  time  and  place  of  hear- 
ing and  served  with  a  copy  of  the  charges, 
and  appeared,  the  commission  had  Jurisdic- 
tion to  remove  him  from  office.  Joyce  v. 
Chicago,   216  111.   466,  75  N.  E.   184. 

79.  Gibbs  v.  Manchester  [N.  H.3  61  A. 
128. 

SO.  So  held  under  Laws  1893,  p.  176,  c. 
202,  giving  the  police  commissioners  of  the 
city  of  Manchester  authority  to  remove  po- 
lice officers.  Gibbs  v.  Manchester  [N.  H.] 
61  A.   128. 

81.  So  held  as  to  mayor  removing  officers 
under  Oswego  City  Charter,  §  63,  as  amend- 
ed by  Laws  1902,  p.  549,  c.  207.  O'Nell  v. 
Mansfield,  47  Misc.  516,  95  N.  T.  S.  1009. 
Removals  can  only  be  made  by  the  board  of 
police  and  fire  commissioners  for  cause  and 
then  only  when  written  charges  have  been  fil- 
ed, a  hearing  granted,  investigation  had,  and 
evidence  heard.  City  of  Rockford  v.  Comp- 
ton,    115   111.    App.    406. 

82.  Lack  of  written  charges  cannot  bo 
complained  of  where  employe  appeared  be- 
fore civil  service  commissioners  and  request- 
ed a  trial  upon  the  charges  preferred 
against  him.  Lindblom  v.  People,  116  111. 
App.  213. 

83.  Gibbs  v.  Manchester  [N.  H.]  61  A. 
128;  City  of  Rockford  v.  Compton,  115  111. 
App.  406,  quoting  from  Andrews  v.  King,  77 
Me.  224,  234.  Complaint  containing  only  a 
general  allegation  that  defendant  was  guilty 
of  willful  neglect  of  duty  without  stating 
the  facts  constituting  such  neglect,  is  in- 
sufficient. Bon  Homme  County  v.  McLouth 
[S.   D.]  104  N.  "W.   266. 
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ments.**  He  is  entitled  to  reasonable  notice  of  the  charges  thus  stated  and  of  the 
time  and  place  of  hearing;'^  he  may  demand  the  production  of  witnesses  and  that 
they  be  sworn,^''  and  that  he  be  allowed  to  cross-examine  the  witnesses  produced 
against  him  and  to  offer  testimony  in  his  own  behalf,"  and  he  also  has  the  right 
to  be  represented  by  counsel.'^  Eemoval  proceedings  being  based  upon  the  charge 
of  the  commission  of  a  felony,  the  defendant  is  entitled  to  the  same  presumptions  in 
his  favor  as  if  the  charge  had  been  made  against  him  in  a  criminal  court.  ^^  Under 
the  Greater  New  York  City  Charter  a  police  inspector  may  prefer  charges  in  writ- 
ing against  a  patrolman  without  verification  and  on  information  furnished  him  by 
others.'"  Witnesses  must  state  facts  not  conclusions.'^  The  proof  must  correspond 
to  the  pleadings.'^  The  general  rules  as  to  harmless  error  apply.*'  The  proceed- 
ings must  be  free  from  fraud  or  the  order  is  void."*  The  person  discharged  is  not 
entitled  to  a  hearing  where  the  position  has  been  abolished  in  good  faith  and  for 
economical  or  other  substantial  reasons.'^  Charges  being  required,  an  oflBcer  can- 
not be  removed  except  for  the  charge  stated.*' 

Order  of  removal."'' — One  being  entitled  to  a  hearing  a  summary  order  must 
show  that  the  proceeding  does  not  constitute  a  "removal.""'  In  some  states  the 
charge  must  be  stated  in  the  order.""  A  resolution  of  a  state  legislature  expelling 
a  member  is  not  a  bill  of  attainder.^ 

Appeal  and  review.^ — Eemoval  proceedings  being  judicial  in  character  they 
majf  be  reviewed  in  the  courts,  but,  unless  such  review  is  authorized  by  statute,  a 
lawful  summary  removal  is  final.'     Under  the  constitutions  of   most  states   the 


84.  Glbbs  V.  Manchester  [N.  H.]  61  A.  128; 
Joyce  V.  Chicago,  216  111.  466,  75  N.  E.  184; 
City  of  Rockford  v.  Compton,  115  111.  App. 
406,  quoting  from  Andrews  v.  King,  77  Me. 
224,    234. 

85.  Glbbs  V.  Manchester  [N.  H.]  61  A.  128. 

86.  O'Neil  V.  Mansfield,  47  Misc.  516,  95 
N.  T.   S.  1009. 

87.  Glbbs  V.  Manchester  [N.  H.]  61  A. 
128;  O'Neil  v.  Mansfield,  47  Misc.  516,  95  N. 
Y.   S.    1009. 

88.  O'Neil  v.  Mansfield,  47  Misc.  516,  95  N. 
T.  S.  1009.  , 

SO.  Removal  proceedings  against  mem- 
ber of  fire  department  of  the  city  of  New 
York.  People  v.  Sturgis,  110  App.  Div.  1,  96 
N.   T.   S.   1046. 

90.  Is  a  subordinate  officer.  People  v. 
Greene,  101  App.  Div.  33,  91  N.  Y.  S.  803. 

91.  On  trial  of  a  policeman  for  using  pro- 
fane language  witness  must  state  what  the 
language  was.  Lamb  V.  Brunswick,  121  Ga. 
345  49  S.  E.  275.  See  topic  Examination 
of   Witnesses,    5    C.   L.   1371. 

03.  A  policeman  justifiably  drawing  a 
pistol,  removal  for  committing  a  breach  of 
the  peace  is  unwarranted.  Lamb  v.  Bruns- 
wick 121  Ga.  345,  49  S.  B.  275.  In  order  to 
susta!in  a  conviction  for  using  profane  lan- 
guage while  on  duty  or  in  uniform,  the  evi- 
dence must  show  that  the  profane  language 
was  used  at  such  a  time.  Id.  On  charges 
against  a  fireman  for  having  urged  other 
firemen  not  to  appear  as  witnesses  of  the 
ouarrel  evidence  held  merely  to  show  ad- 
vice to  keep  away  from  contestants  if  they 
aid  not  wish  to  become  witnesses.  People 
V    Sturgis,  110  App.  Div.   1,   96  N.  Y.  S.   1046. 

93.  Action  of  deputy  police  commissioner 
In  permitting  defendant's  counsel  to  cross- 
examine  and  produce  witnesses  at  an  ad- 
journed hearing  held  to  render  harmless  re- 


fusal to  adjourn  because  defendant's  coun- 
sel and  witnesses  were  not  present.  People 
V.  Greene,  94  N.  Y.  S.  477.  In  investigating 
charges  against  a  policeman,  use  of  £  .Ti- 
davits  on  which  charges  were  based  held 
harmless,  the  affiants  being  witnesses  before 
the  commissioner  and  the  defendant  having 
had  an  opportunity  to  cross-examine 
them.  People  v.  Greene,  101  App.  Div.  33, 
91  N.  Y.  S.   803. 

94.  City  of  Chicago  v.  People,  111  111. 
App.   594. 

95.  Under  Civil  Service  Act.  City  of  Chi- 
cago V.  People,  114  111.  App.  145.  See  ante 
this    section,    What    constitutes    a    removal. 

96.  City  of  Rockford  v.  Compton,  115  111. 
App.    406. 

97.  See    4   C.    L.    860. 

98.  An  order  notifying  a  sawyer  employ- 
ed by  the  department  of  street  cleaning, 
that  "you  are  discharged  from  this  depart- 
ment as  a  sawyer,  your  services  being  no 
longer  required,"  does  not  necessarily  im-* 
port  that  the  position  of  sawyer  has  been 
abrogated,  or  that  the  department  of  street 
cleaning  has  no  longer  any  work  for  a 
sawyer  so  as  to  exclude  the  operation  of 
Gr.  N.  Y.  Charter  §  537,  prohibiting  a  remov- 
al without  a  hearing.  People  v.  Woodbury, 
102  App.  Div.  462,  92  N.  Y.  S.  442.  See 
ante,  this  section,  What  constitutes  a  re- 
moval. ■ 

8».  Under  Laws  1893,  p.  176,  c.  202,  giv- 
ing the  police  commissioners  of  the  city  of 
Manchester  authority  to  remove  police  of- 
ficers, the  charge  against  an  officer  upon  which 
an  order  of  removal  Is  based  should  be 
stated  in  the  order.  Qibbs  v.  Manchester 
[N.   H.]    61    A.    128. 

1.  French  v.  State  Senate,  146  Cal  604 
80   P.    1031.  ' 

2.  See   4  C.   L.   860. 
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judicial  department  of  government  cannot  revise  even  the  most  arbitrary  expulsion 
of  a  member  from  the  legislature.*  To  what  court  the  appeal  lies  is  regulated  by 
statute.^  As  regards  the  taking  of  an  appeal  a  dismissal  tates  efEect  from  the  time 
it  is  communicated  to  the  employe.^ 

Only  allegations  of  fact  in  a  petition  for  certiorari  need  be  denied.''  On  cer- 
tiorari evidence  aliunde  the  record  of  its  proceedings  is  properly  excluded.*  Ob- 
jection must  be  made  in  order  to  have  sufficiency  of  written  charges  reviewed.' 
In  ISTew  York  upon  certiorari  a  judgment  or  determination  of  dismissal  will  not 
be  disturbed  unless  there  is  an  absence  of  evidence  to  sustain  it/"  and  such  de- 
termination will  be  regarded  as  conclusive,  the  evidence  being  conflicting  and  con- 
tradictory and  there  being  sufficient  evidence,  if  believed,  to  sustain  such  determina- 
tion.^^ It  will  be  set  aside  as  against  the  weight  of  the  evidence  if  it  could  not 
stand  if  it  had  been  the  verdict  of  a  jury.^"  In  New  York  appeals  are  in  certain 
cases  regarded  as  special  proceedings,^'  and  the  removing  officer  may  be  required 
to  return  a  record  of  the  removal  proceedings  and  show  cause  why  his  determina- 
tion should  not  be  set  aside."  In  Illinois  an  appeal  from  the  action  of  a  board 
of  police  and  fire  commissioners  removing  a  patrolman  should  be  determined  on  a 
hearing  de  novo.^" 

One  does  not  cease  to  be  an  officer  pending  an  appeal  from  a  wrongful  dis- 
charge.^' 


3.  Under  the  Seattle  City  Charter,  art.  24. 
5  8  and  art.  16,  §  12,  where  the  removal  of  a 
municipal  employe  is  sustained  by  the  civil 
service  commission,  the  ruling  is  not  re- 
viewable by  the  courts.  Price  v.  Seattle 
[Wash.]  81  P.  847.  Though  a  municipal 
legislative  body  Is  declared  by  the  charter 
"sole  judge"  of  the  election  and  qualification 
of  its  members,  its  action  in  removing  a 
member  is  subject  to  judicial  review. 
Meachem  v.  New  Brunswick  Common  Coun- 
cil [N.  J.  Law]  62  A.  303.  The  civil  service 
commission  having  had  jurisdiction  of  a 
proceeding  for  the  removal  of  a  police  of- 
ficer, the  circuit  court  on  certiorari  is  with- 
out power  to  review  Its  order  of  removal 
on  the  ground  that  the  commission  wrong- 
fully removed  such  offlcer.  Joyce  v.  Chi- 
cago, 216  111.  466,  75  N.  E.  184.  The  courts 
have  no  power  to  review  the  action  of  the 
head  of  an  executive  department  of  the  gov- 
ernment in  removing  a  clerk  from  ofiice  on 
the  ground  that  the  removal  was  not  in  ac- 
cordance with  the  civil  service  rules  re- 
quiring notice  to  be  given  and  an  oppor- 
tunity to  reply  to  charges.  United  States  v. 
Taft,  24  App.  D.  C.  95.  Where  there  is  any 
evidence  to  sustain  dismissal  of  a  police  of- 
flcer, it  will  not  be  reviewed.  Marran  v. 
Common  Council  of  Bordentown  [N.  J.  Law] 
61  A.  13.  In  the  absence  of  specific  allega- 
tions of  corruption  or  of  abuse  of  discre- 
tion, the  determination  of  board  of  control 
in  dismissing  an  employe  is  conclusive. 
Jameson  v.   Cincinnati,   7  Ohio  C.  C.    (N.   S.) 

4.  Const,  art.  3,  construed.  French  v. 
State  Senate,  146  Cal.  604,   80  P.  1031. 

5.  Under  Oswego  City  Charter,  §  63  as 
amended  by  Laws  1902,  p.  551,  c.  207,  an 
appeal  from  a  removal  by  the  mayor  lies 
to  the  special  term  and  not  to  the  Appellate 
Division.  O'Neil  V.  Mansfield,  47  Misc.  516, 
95  N.  T.  S.   1009. 


0.  So  held  where  only  notice  required  by 
statute  was  one  of  the  causes  of  the  propos- 
ed removal.  People  v.  Woodbury,  102  App. 
Div.  333,  92  N.  T.  S.  444.  Certiorari  to  re- 
view such  action  being  sued  out  within 
four    months     thereafter    is     in    time.     Id. 

7.  In  a  petition  for  certiorari  to  review 
action  of  police  commissioner  in  removing 
relator  from  position  as  patrolman,  alle- 
gations that  relator  is  informed  and  believes 
that  certain  affidavits  were  considered  by 
respondent,  the  source  of  information  and 
grounds  of  belief  not  being  disclosed,  held 
not  an  allegation  of  fact  requiring  a  denial. 
People  V.  Greene,  101  App.  Div.  33,  91  N.  T. 
S.   803. 

8.  Removal  by  civil  service  commission. 
Joyce  V.  Chicago,  216  111.  466.  75  N.  B.  184. 

9.  Certiorari.  Joyce  v.  Chicago,  216  111. 
466,  75  N.  B.  184. 

10.  Code  Civ.  Proo.  §  2140,  subd.  5.  Peo- 
ple  V.   Greene,    94   N.   T.   S.    477. 

11.  People  V.  Greene,  94  N.   T.  S.   477. 

12.  Code  Civ.  Proc.  §  2140,  subd.  5  con- 
strued.    People  V.  Monroe,  94  N.  Y.  S.    366. 

13.  An  appeal  from  an  order  of  removal 
by  a  mayor  under  Oswego  City  Charter,  §  63, 
as  amended  by  Laws  1902,  p.  551,  c.  207,  is  a 
special  proceeding  and  costs  may  be  award- 
ed in  the  discretion  of  the  court,  at 
the  rates  allowed  for  similar  services  in 
an  action.  O'Neil  v.  Mansfield,  47  Misc.  516, 
95   N.    T.    S.   1009. 

14.  So  held  upon  appeal  from  an  order 
of  removal  by  a  mayor  under  Oswego  City 
Charter,  §  63,  as  amended  by  Laws  1902.  p. 
551,  c.  207.  O'Neil  v.  Mansfield,  47  Misc.  516. 
95  N.  T.   S.   1009. 

15.  And  not  upon  a  transcript  of  the 
proceedings  transmitted  by  such  board. 
City  of  Kookford  v.  Compton,  115  111,  App. 
406. 

IG.     People  V.  McAdoo,   92  N.  T.  S.  1004. 
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(§8)  B.  Reinstatement." — A  legislature,  or  either  house  thereof,  having 
expelled  a  member,  cannot  reinstate  him  except  when  lawfully  called  in  session." 
iThe  right  to  reinstatement  may  be  waived  or  abandoned^*  or  barred  by  limitations.^" 
Mandamus  will  lie  to  compel  the  reinstatement  of  an  officer  wrongfully  or  sum- 
marily removed/^  but  not  where  there  has  been  a  "judicial"  investigation  and  trial 
of  the  charges  against  him.^^  Certiorari,  but  not  mandamus,  lies  to  compel  the 
reinstatement  of  an  officer  dismissed  after  trial  though  there  were  errors  in  the  trial, 
they  not  being  so  grave  as  to  make  it  appear  that  the  dismissal  was  not  the  result 
of  a  judicial  act^^  In  order  that  an  officer  may  be  entitled  to  reinstatement  by 
mandamus  he  must  establish  that  at  the  time  of  his  discharge  he  was  an  officer 
de  jure.^*  A  former  officer  is  not  entitled  to  mandamus  to  prevent  his  successor 
from  performing  the  duties  of  the  office  and  to  compel  the  petitioner's  reinstate- 
ment on  the  ground  that  the  ordinance  under  which  both  were  appointed  is  invalid.^^ 
One's  superior  officer  refusing  to  recognize  an  order  of  reinstatement  issued  by  a  civil 
service  commission,  application  should  be  made  to  a  tribunal  having  jurisdiction  to 
decree  and  enforce  a  reinstatement.^" 

§  9.  Powers  and  duties."'' — A  public  officer  takes  his  office  subject  to  its  bux- 
dens,^^  and  has  only  such  powers  as  are  expressly  or  impliedly  conferred  upon  him,^' 
and  all  acts  in  excess  of  such  powers^"  or  done  after  his  term  has  expired,  he  not 


17.  See  4  C.  L.  861. 

18.  French  v.  State  Senate,  146  Cal.  604, 
80   P.    1031. 

10.  Where  policeman  after  removal  sur- 
rendered his  badge  and  other  property  of 
the  city  without  protest,  permanently  re- 
moved from  the  city  and  never  demanded  re- 
instatement or  payment  of  subsequent  sal- 
ary, held  to  waive  all  right  thereto,  through 
removal  was  unlawful.  Gibbs  v.  Manchester 
[N.  H.]  61  A.  128.  A  rule  of  a  municipal 
civil  service  commission  that  any  police  of- 
ficer whose  record  is  good,  and  who  has 
been  discharged  without  cause  and  without 
a  trial,  may  re-enter  the  police  force  with- 
out examination,  does  not  apply  to  a  per- 
son who  had  once  been  on  the  police  force 
but  who  was  removed  from  the  force  or 
abandoned  the  employment  for  a  term  of 
years.  People  v.  Lindblom,  215  111.  58,  74 
N.  B.  73. 

20.  Under  Code  Civ.  Proc.  §§  343.  338, 
subd.  1,  mandamus  to  require  plaintiff's  ad- 
mission to  the  office  of  policeman,  he  al- 
leging that  he  had  been  wrongfully  remov- 
ed, held  barred  by  limitations  where  there 
had  been  a  delay  of  nine  years.  Farrell  v. 
San  Francisco  Police  Com'rs  [Cal.  App.]  81 
P.  674;  Dodge  v.  San  Francisco  Police  Com'rs 
tCal.   App.]    82  P.    699. 

21.  So  held  as  to  secretary  of  relief  fund 
in  the  flre  department  of  the  city  of  New 
York.  People  v.  Hayes,  94  N.  T.  S.  754. 
Averments  of  a  petition  for  a  writ  of  man- 
damus to  compel  restoration  of  petitioner  to 
a  position  from  which  it  is  alleged  he  was 
reduced  without  a  hearing,  held  to  warrant 
the  Issuance  of  an  alternative  writ.  Shep- 
ard  V.  Oakley,  181  N.  Y.  339,  74  N.  E.  227,  rvg. 
102   App.   Div.    617,    92   N.   T.   S.   1145. 

22.  Certiorari  alone  lies.  People  v. 
Hayes,  94  N.  T.  S.  754  [dicta].  See  ante  this 
section.   Appeal  and   Review. 

23.  People  v.  McAdoo,   96  N.  T.  S.   1069. 

24.  Moon  V.  Champaign,   116  111.  App.   403. 

25.  Cambridge  Chief  of  Police.  Cun- 
ningham V.  Cambridge,  183  Mass.  556,  74  N. 
E.    925. 


26.  Osborne  v.  Columbus,  3  Ohio  N.  P.  (N. 
S.)   1. 

27.  See   4   C.   L.   863. 

Scope  note;  Power  of  appointment,  see 
ante,  §  4,  subd.  A.  Power  to  remove  other 
officers,  see  ante,  §  8.  See,  also,  topics  deal- 
ing with  specific  officers,  such  as  Judges, 
6  C.  L.  209;  Justices  of  the  Peace,  6  C.  L. 
331;  etc.  Duties  regarding  a  particular  sub- 
ject-matter or  office  are  treated  In  topics 
dealing  with  such  subject-matter  or  office. 
See  Counties,  5  C.  L.  857;  Taxes,  4  C.  L.  1605; 
etc.  See  special  article:  Contracts  Inter- 
fering wltli  public  service,    3    C.   Li.    861. 

28.  Duties.  Constable.  Edwards  v.  Mc- 
Lean,  23  Pa.   Super.   Ct.   43. 

29.  Patton  v.  Cass  County,  13  N.  D.  351, 
102  N.  "W.  174;  City  of  Chicago  v.  Hannon, 
115  111.  App.  183.  Under  Act  April  28,  1899 
(P.  L.  104)  commissioners  of  townships  of 
the  first  class  have  no  powers  but  what  are 
expressly  granted  them,  and  such  Implied 
powers  as  are  necessary  for  the  proper  per- 
formance of  their  duties  under  their  ex- 
pressly granted  powers  and  the  accomplish- 
ment of  the  objects  for  which  they  were  con- 
ferred. Lower  Merlon  Tp.  v.  Postal  Tel.  Cable 
Co.,  25  Pa.  Super.  Ct.  306.  A  police  officer 
has  no  Inherent  police  power.  Peace  v. 
McAdoo,  110  App.  Div.  13,  96  N.  T.  S.  1039. 
Deputy  supervisors  of  elections  have  no 
power  to  deeide  upon  a  disputed  term  of 
office.     State  v.  Pattison  [Ohio]  76  N.  B.  946. 

30.  Auditor  of  Public  Accounts  exceeding 
his  authority,  his  act  is  void  in  so  far  as  it 
attempts  to  bind  the  state.  Hager  v.  Shuck, 
27  Ky.  L.  R.  95?,  87  S.  W.  300.  Tax  deed  by 
county  auditor  held  to  convey  no  title.  Pat- 
ton  V.  Cass  County,  13  N.  D.  351,  102  N.  W. 
174.  Sheriff  publishing  proclamation  of  gen- 
eral election  in  more  newspapers  than  the 
law  allows,  the  county  is  not  liable  York 
Gazette  Co.  v.  York  County,  25  Pa  Super 
Ct.  517.  A  city  being  under  no  obligation  to 
repair  a  highway,  it  is  not  liable  for  iniurfp<i 
resulting  from  its  defective  condition  not 
withstanding   that   a  city   official   may   hay^ 
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having  the  status  of  a;  de  facto  officer/*  are  of  no  binding  force  or  effect.  An 
officer  has  such  implied  powers  as  are  necessary  to  enable  him  to  discharge  the  du- 
ties imposed  upon  him.^^  A  grant  of  power  to  "regulate"  does  not  include  the 
power  to  "prohibit."^^  All  persons  dealing  with  a  public  officer  are  conclusively 
presumed  to  have  notice  of  the  limitations  of  his  powers.^*  As  a  general  rule  Feder- 
al officers  are  special  agents  acting  within  legally  prescribed  limitations,  and  beyond 
those  limitations  no  responsibility  attaches  to  their  acts  as  against  the  government ;'° 
and  where  an  officer  acts  in  subordination  to  the  authority  of  a  superior  officer  he 
has  no  discretion  to  bind  the  United  States  beyond  the  limits  of  his  delegated  pow- 
ers.^" But  a  depot  quartermaster,  while  subordinate  to  the  quarterriiaster  general, 
is  a  general  agent  of  the  government  in  the  purchase  of  supplies  and  in  the  right, 
when  directed  so  to  do,  to  sell  unnecessary  supplies.'"  If  officers  of  the  United 
States  are  authorized  to  bind  the  government  or  to  shape  its  course  of  conduct  as 
to  a  particular  transaction  and  they  have  acted  within  the  purview  of  their  author- 
ity, their  acts  or  omissions  may  in  a  proper  case  work  an  estoppel  against  the 
government.^*  Where  an  officer  having  authority  appropriates  private  property 
for  public  use,  an  implied  contract  to  make  compensation  will  arise.'"  Fraudulent 
acts  of  a  municipal  officer  may  be  repudiated  by  the  city.*"  When  a  superior  officer 
with  full  knowledge  of  the  facts**  ratifies  and  confirms  the  action  of  his  subordinate, 
the  ratification  is  equivalent  to  express  authority.*^  A  sheriff  is  not  liable  for  the 
contracts  of  his  deputy  though  they  grow  out  of  and  are  connected  with  his  official 
duties,  so  long  as  they  are  not  a  part  thereof.*'  In  serving  a  writ  the  deputy  sheriff 
can  bind  his  principal  only  as  to  those  things  necessary  in  the  proper  service  of 
the  writ.**  Official  acts  of  members  of  the  Federal  cabinet  must  be  regarded  as 
acts  of  the  president.*^     Power  of  insane  asyhun  trustees  under  authority  dele- 


exeroised  some  authority  with  respect  there- 
to, unless  it  appeared  that  such  authority 
■was  exercised  by  authority  of  the  city.  City 
of  Chicago  v.  Hannon,  115  111.  App.  183. 
The  allowance  and  ordering  of  payment  of 
claims  by  the  proper  officials  not  res  judi- 
cata when  the  claims  were  founded  on  con- 
tracts invalid  for  noncompliance  with  statu- 
tory requirements.  Hunt  v.  Fronizer,  3  Ohio 
N.  P.   (N.  S.)    303. 

81.  Under  I/aws  1901,  p.  204,  c.  466,  §  452, 
limitingthe  term  of  a  deputy  commissioner  to 
three  months,  a  removal  of  an  employe  by 
a  deputy  commissioner  more  than  three 
months  after  the  latter's  appointment  Is 
void.     People  v.   Monroe,   93   N.   T.   S.    898. 

33.  Callaghan  v.  McGown  [Tex.  Civ.  App.] 
14  Tex.  Ct.  Rep.  280,  90  S.  W.  319.  Power  to 
erect  a  jail  and  issue  bonds  in  payment 
therefor  includes  the  implied  power  to  pur- 
chase a  site  and  to  Issue  bonds  in  payment 
therefor.  Territory  v.  Baxter  [Okl.]  83  P. 
709.  Power  to  erect  courthouse  includes 
the  power  to  purchase  permanent  furnish- 
ings  and  fixtures.     Id. 

33.  Gr.  N.  T.  Charter,  §§  300,  315,  does 
not  give  the  police  commissioner  power  to 
prohibit  by  general  rule  the  movement  of 
any  teams  or  vehicles  in  parts  of  certain 
streets.  Peace  v.  McAdoo,  110  App.  Dlv.  13, 
96  N.   Y.   S.   1039. 

34.  Auditor  of  Public  Accounts.  Hager 
V.   Shuck,   27  Ky.  L.  K.  957,   87  S.  W.   300. 

35.  36,  37.     Houser's   Case,    39   Ct.   CI.    508. 

38.  Walker  v.  U.   S.,  139  F.  409. 

39.  Use  of  patented  invention.  Brooks's 
Case,   39    Ct.   CI.   494. 


40.  Where  mayor  who  was  also  a  member 
of  a  board  of  health  conveyed  to  a  third  per- 
son by  a  sham  transfer  a'  building  the  retit- 
al  value  of  which  ^vas  not  over  $400  per  year, 
a  subsequent  lease  by  the  board  of  health 
of  the  premises  for  a  pesthouse  at  an  annual 
rental  of  $3,000  held  fraudulent  as  to  the 
city.     Tyrrell   v.  New  York,    94  N.   Y.   S.   951. 

41.  Moran  Brothers  Co.'s  Case,  39  Ct.  CI. 
486.  The  employment  of  a  watchman  by  a 
deputy  sheriif  will  not  be  deemed  to  have 
been  ratified  by  the  sheriff  where  it  appears 
that  the  sheriff  was  not  informed  of  the 
nature  of  the  contract  of  employment,  the 
rate  of  compensation  of  the  watchman,  and 
how  long  he  had  been  at  work.  Munis  v. 
Oliver,  24  Pa.  Super.  Ct.  64. 

42.  Moran  Brothers  Co.'s  Case,  39  Ct.  CI. 
486. 

43.  Munis  V.  Oliver,    24  Pa.   Super.   Ct.    64. 

44.  .  Munis  V.  Oliver,  24  Pa.  Super.  Ct.  64. 
A  deputy  sheriff  has  no  power,  by  virtue  of 
his  deputation,  to  bind  the  sheriff  for  services 
of  a  watchman,  to  watch  goods  attached 
under  a  foreign  attachment.  Id.  It  should 
be  noticed  that  in  the  case  under  consider- 
ation the  property  attached  was  not  live 
stock,  and  there  was  no  special  necessity 
for  the  employment  of  a  watchman,  nor  was 
It  necessary  to  employ  a  watchman  in  order 
to  lawfully  execute  the  writ  of  attachment. 
Id. 

45.  Order  of  secretary  of  the  navy  ap- 
pointing a  meteorologist  to  perform  work 
ordinarily  performed  by  ofllcers  of  the  navy 
and  making  the  employment  a  charge  upon 
the  national  defense  emergency  fund  of  1898 
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gated  by  the  legislature  to  contract  with  railroad  companies  with  reference  to  a 
track  across  the  asylum  lands  is  functus  ofBcio  when  once  exercised  and  contract 
cannot  be  afterwards  modified.*' 

The  duty  of  enforcing  laws  is  primarily  imposed  upon  executive  ofiicers.*'  It 
is  only  when  executive  officers  renounce  or  fail  to  perform  their  primary  duty  in 
such  a  case  that  an  appeal  to  the  courts  to  enforce  such  a  law  may  be  made.**  Such 
officers  charged  with  the  duty  of  enforcing  an  injunctive  law  may  prevent  without 
writ  or  process  its  violation  where  they  can  do  so  without  infringing  the  rights  of 
those  who  threaten  to  break  it,  and  no  man  has  any  personal  or  property  right  to 
violate  a  valid  law.*^  A  lawful  rule  made  by  the  chief  of  an  executive  department 
to  which  the  enforcement  of  a  law  is  intrusted,  which  appoints  a  subordinate  for 
the  purpose  and  imposes  upon  him  the  duty  of  enforcing  the  law  is  sufficient  process 
of  law  to  authorize  him  to  prevent  its  violation  in  cases  where  he  can  do  so  with- 
out infringing  upon  any  personal  or  property  right  of  those  who  threaten  to  break 
it.=° 

Although  an  office  be  a  constitutional  one  if  its  duties  are  statutory,  the  legis- 
lature may  within  reasonable  limits  change  the  duties  of  the  office  if  the  public  wel- 
faxe  requires  it.°^ 

Unless  expressly  empowered  to  do  so  a  public  officer  cannot  delegate  judicial 
functions."'' 

In  the  absence  of  evidence  to  the  contrary  the  law  presumes  that  a  public  offi- 
cial has  done  his  duty"^  in  good  faith,"  and,  in  some  cases,  that  he  had  authority 
to  act."'*  As  to  future  action  it  will  be  presumed  that  officers  will  act  in  a  legal 
manner."* 

The  act  of  a  de  facto  officer  where  it  is  for  his  own  benefit  is  void ;"'  but  where 
it  is  for  the  benefit  of  strangers  or  the  public,  it  is  valid."' 


must  be  regarded-  as  the  order  of  the  pres- 
ident.    Hayden's'  Case,    38    Ct.    CI.    39. 

48.  State  V.  Toledo  &  Ohio  Cent.  R.  Co., 
3  Ohio  N.  P.    (N.  S.)   234. 

47,  48,  49,  50.  Buster  v.  Wright  [C.  C.  A.] 
135    F.   947. 

61.  Fortune  v.  Buncombe  County  Com'rs 
[N.  C]    52  S.  B.  950. 

52.  Determination  of  when  public  good, 
convenience  and  necessity  demanded  the 
pavement  of  a  certain  street  is  judicial  and 
cannot  be  delegated  to  street  commissioners. 
Laws  1894,  p.  144,  No.  165,  as  amended  by 
Laws  1902,  p.  278,  No.  211,  construed.  Blan- 
chard  v.  Barre,  77  Vt.  420,  60  A.  970.  Attor- 
ney general  cannot  delegate  authority  and 
responsibility  for  filing  an  information  in 
the  nature  of  quo  warranto.  State  v.  Bryan 
[Fla.]  39  So.  929.  A  county  superintendent 
of  health  cannot  delegate  performance  of 
his  official  duties  to  others  so  as  to  give  his 
employes  the  right  to  make  their  services 
a  county  charge.  Copple  v,  Davie  County 
Com'rs.    138   N.    C.    127,    50    S.    E.    574. 

53.  Where  a  dram-shop  license  has  is- 
sued, it  "will  be,  prima  facie,  presumed  that 
the  fee  therefor  has  been  duly  paid  where 
the  license  could  not  have  otherwise  issued 
except  through  the  fraud  or  neglect  of  a 
public  official.  People  of  State  of  Illinois  v. 
Griesbach,    112    111,    App.    192. 

54.  In  an  action  by  borough  to  recover 
license  tax  burden  is  not  on  the  borough  to 
prove  the  reasonableness  of  the  tax.  Kittan- 
ning  Borough  v.  Kittanning  Consolidated 
Nat.  Gas  Co.,  26  Pa.  Super.  Ct.  355. 


55.  Assistant  auditor  signing  city  war- 
rant, held,  it  would  be  presumed  that  he 
had  authority  so  to  do.  City  of  Houston  v. 
Stewart    [Tex.    Civ.    App.]     90    S.    W.    49. 

56.  In  the  event  the  governor  should  wish 
to  remove  one  or  more  members  of  the  state 
board  of  control,  it  is  presumed  that  he 
would  do  so  in  the  way  prescribed  by  Const, 
art.  4,  §  15.     State  v.  Bryan   [Fla.]  39  So.  929. 

57.  Jordan  v.  Washington  &  C.  R.  Co.,  25 
Pa.  Super.  Ct.  564. 

58.  Bell  V.  State  [Miss.]  38  So.  795.  Con- 
sent of  de  facto  township  supervisors  to 
construction  of  railroad  held  binding  on 
successors.  Jordan  v.  Washington  &  C.  R. 
Co.,  25  Pa.  Super.  Ct.  564.  A  de  facto  officer 
cannot  in  an  action  on  his  bond  deny  that 
he  was  an  officer  de  jure.  State  v.  Frentress 
[Ind.  App.]  76  N.  B.  821.  The  action  of  a 
de  facto  board  of  police  commissioners,  ex- 
pelling a  patrolman  from  the  police  force, 
is  as  to  him  valid.  Lang  v.  Bayonne  [N. 
J.  Law]  62  A.  270.  The- owner  of  animals 
impounded  by  a  de  facto  officer  cannot  es- 
cape the  payment  of  the  officer's  fees,  which 
are  payable  into  the  municipal  treasury,  re- 
gardless of  the  want  of  right  of  the  officer 
to  his  fees  or  salary  as  against  the  muni- 
cipality. White  V.  Clarkesville  [Ark.]  87 
S.  W.  630. 

The  theory  of  the  doctrine  of  officers  de 
facto  and  the  principles  sustaining  the  val- 
idity of  their  acts  are  that,  though  wrong- 
fully in  office,  justice  and  necessity  require 
that  their  acts  done  within  the  scope  of  of- 
ficial authority  and  duty,  be  sustained  to  the 
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There  is  a  conflict  as  to  whether  a  public  commission  can  act  without  using 
reasonable  diligence  to  notify  all  the  members  ofW;he  meeting."" 

Mandamus  will  lie  to  enforce  ministerial  duties^"  where  the  relator  has  a 
clear  legal  right  to  have  such  duty  performed^^  and  has  no  other  adequate  legal 
remedy.^''  It  is  essential  that  the  performance  of  the  duty  result  in  benefit  to  the 
petitioner."'  Where  the  duty  to  be  performed  is  judicial  or  involves  the  exercise 
of  discretion,  mandamus  will  lie  to  compel  the  official  to  act  in  the  premises  and 
exercise  his  judgment  and  discretion,"*  but  will  not  direct  how  the  duty  shall  be 
performed  or  the  discretion  exercised.""  If,  however,  such  judgment  or  discretion 
is  abused  or  there  is  a  mistalcen  view  of  the  law  taken  as  applied  to  the  admitted 
facts  of  the  case,  the  writ  will  issue  to  compel  action  according  to  law.""  Where 
mandamus  is  invoked  to  enforce  a  specific  duty  and  the  remedies  at  law  are  illegal, 
aid  will  not  be  refused  merely  because  occupancy  or  incumbency  or  title  is  incidental- 
ly involved."^  Official  action  cannot  be  collaterally  attacked  for  errors  of  judg- 
ment."* Where  the  grant  of  power  is  of  a  business  or  proprietary  character,  to  be 
exercised  in  an  administrative  manner  for  the  benefit  of  a  particular  community, 
the  courts  cannot  review  the  judgment  nor  control  the  discretion  of  such  authori- 
ties though  they  may  entertain  an  attack  thereon  on  the  ground  of  fraud."" 

A  special  policeman  not  under  the  duty  of  removing  obstructions  from  or  re- 
pairing defects  in  sidewalks  on  his  beat  is  entitled  to  recover  for  injuries  sustained 
by  defects  in  such  sidewalks,  the  municipality  being  negligent.'"  When  assaulted 
a  policeman  may  defend  himself  with  such  force  as  may  be  necessary  but  no  more."- 
A  policeman  is  entitled  to  rewards  offered  for  work  which  he  is  under  no  duty  to 
perform.'^     A  special  policeman's  right  to  continuous  service  is  statutory.''^ 


end  that  the  rig-hts  and  interests  of  third 
persons  be  protected  and  preserved.  Bucit 
V.  Hawley  [Iowa]  105  N.  W.  688.  A  de  facto 
officer  cannot  in  an  action  on  his  bond  deny 
tliat  he  was  an  officer  de  Jure.  State  v.  Fren- 
tress    [Ind.   App.]    76   N.   B.    821. 

59.  A  meeting  of  the  state  prison  com- 
missioners can  be  lawfully  held  by  a  major- 
ity of  the  board  without  giving  notice  to  a 
member  who  is  at  the  time  of  the  calling 
and  holding  the  meeting  beyond  the  borders 
of  the  state.  Akley  v.  Perrin  [Idaho]  79  P. 
192. 

Note:  When  a  public  commission  is  given 
quasi-Judicial  functions,  the  weight  of 
authority  seems  to  be  that  it  cannot  act 
jYidicially  unless  reasonable  diligence  has 
been  used  to  notify  all  the  members  of  the 
meeting.  People  v.  Batchelor,  28  Barb.  [N. 
T.]  310;  Smyth  v.  Darley,  2  H.  L.  Cas.  789. 
See,  also,  1  Dillon  Mun.  Corp.  [4th  Ed.]  §  262. 
The  purpose  of  creating  the  board  was  to 
give  a  hearing  to  diverse  opinions,  and  this 
purpose  would  otherwise  be  thwarted. 
School  Dist.  No.  42  v.  Bennett,  52  Ark.  511. 
But  see  contra,  Beall  v.  State,  9  Ga.  367. — 
5   Columbia  L.    R.    321. 

60.  United  States  v.  Bowyer,  25  App.  D. 
C.  121.  Remedy  is  not  by  mandatory  in- 
junction. Hager  v.  New  South  Brewing  Co. 
[Ky.]  90  S.  W.  608;  State  v.  Richards  [Pla.] 
39  So.  152.  What  duties  are  ministerial  see 
■Mandamus,  6   C.  L.   496. 

61.  62.  State  v.  Richards  [Fla.]  39  So.  152. 
See  Mandamus,   6  C.  L.  496. 

63.  Mandamus  will  not  lie  to  compel 
registration  of  invalid  paper.  Dancy  v. 
Clark,  24  App.  D.  C.  487.  See  Mandamus,  6 
C.   L,.   496. 


64.  Douglas  v.  McLean,  25  Pa.  Super.  Ct. 
9.     See  Mandamus,   6   C.   L.    496. 

65,  66.  Douglas  v.  McLean,  25  Pa.  Super. 
Ct.    9.     See    Mandamus,    6    C.    L.    496. 

67.  Mandamus  lies  to  compel  a  state 
auditor  to  issue  a  "warrant  on  the  treasurer 
for  relator's  salary  as  superintendent  of  a 
water  division,  after  relator's  alleged  im- 
proper removal  from  such  office  and  the 
appointment  of  his  successor.  State  v.  Grant 
[Wyo.]  81  P.  795.  See  Mandamus,  6  C.  L. 
496. 

68.  In  the  absence  of  proof  of  fraud, 
bad  faith  or  illegality,  the  comptroller's  ac- 
tion in  settling  a  claim  for  municipal  light- 
ing cannot  be  attacked  in  a  taxpayer's  ac- 
tion. Hearst  v.  McClellan,  102  App.  Div.  336, 
92  N.  T.   S.   484. 

69.  Lincoln  School  Tp.  v.  Union  Trust  Co. 
[Ind.   App.]    73   N.    E.    623. 

70.  Klopfer  V.  District  of  Columbia,  25 
App.    D.    C.    41. 

71.  Common"wealth  v.  CroTvley,  26  Pa. 
Super.  Ct.   124. 

73.  A  policeman  of  a  municipality  in  one 
state  is  not,  by  reason  of  his  official  position, 
precluded  from  claiming  and  recovering  a 
reward  offered  by  the  authorities  of  another 
state  for  the  apprehension  of  a  fugitive  from 
Justice,  whom  he  arrested  on  his  own  ini- 
tiative and  at  his  own  expense  and  hazard, 
without  being  under  any  duty  to  do  so. 
Smith  V.  Vernon  County,  188  Mo.  501,  87  S. 
W.  949.  A  police  officer  who,  in  arresting 
a  criminal,  acts  solely  in  the  discharge  of 
his  duty,  under  the  directions  of  his  supe- 
rior officer,  is  not  entitled  to  a  reward  offered 
by  a  private  person  for  the  arrest  of  the  fu- 
gitive.    Atwood  V.  Armstrong,   101  App.  Div. 
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§  10.  Liabilities  of  public  officers.  A.  Civil  liability.''* — ^A  public  officer  is 
liable  for  public  money  depositedcby  him  in  a  bank  avMcIi  subsequently  fails.'^^  A 
taxpayer  may  invoke  the  interposition,  of  a  court  of  equity  to  prevent  the  illegal 
disposition  of  public  funds/'  but  where  the  fund  has  been  already  wasted  or  paid 
out,  the  action  to  recover  it  back  must  be  brought  by  the  .state  or  municipality  to 
which  it  belonged,'^  though  this  rule  has  been  altered  by  statute  in  some  states.'* 
A  suit  for  the  recovery  of  interest  paid  on  public  deposits  can  be  recovered  only 
by  a  suit  by  an  ofBcer  or  officers  authorized  to  care  for  or  protect  such  funds.'" 
An  officer  is  liable  for  the  acts  of  a  volunteer  or  unauthorized  person  whom  he  per- 
mits to  perform  duties  officially  committed  to  him  or  his  legally  appointed  deputy/" 
and  his  negligence  being  the  proximate  cause  of  the  loss,  the  fact  that  other  officers 
are  negligent  is  no  defense.^^  He  is  not  liable  for  the  negligent  acts  of  his  suc- 
cessor.^^ An  officer  is  not  generally  personally  liable  for  the  salaries  of  the  clerks 
in  his  office.*'  Officers  are  not  bound  at  their  peril  to  adopt  the  correct  interpreta- 
tion of  the  statutes.'* 

Persons  contracting  with  public  officers  deriving  their  authority  exclusively 
from  a  statute  are  charged  with  knowledge  of  the  extent  and  limitations  of  such 
authority,  and,  in  the  absence  of  bad  faith,  contracts  entered  into  in  the  supposed 
exercise  of  public  powers  and  functions  so  derived  will  not  impose  upon  the  officials 
executing  them  any  personal  liability  to  the  party  contracted  with.*'  A  public 
officer  engaged  in  the  performance  of  a  public  duty  is  responsible  to  employes  for 
ordinary  care  in  the  selection  of  men  and  materials,*'  and  having  exercised  this 
care  he  is  liable  for  injuries  resulting  from  personal  acts  of  misfeasance  f  but  not 


601,  92  N.  T.  S.  596.     See,  also,  §  13,  Compen- 
sation. 

73.  Under  Hornellsville  City  Charter,  spe- 
cial policemen  are  not  entitled  to  continuous 
service.  People  v.  Robbins,  109  App.  Div. 
387,    95   N.   T.   S.    901. 

74.  See  4  C.  L.  869. 

75.  Parks    v.   Bryant    [Ala.]    38    So.    180. 

76.  Suit  for  injunction  cannot  be  main- 
tained against  the  superintendent  of  the 
state  penitentiary  on  the  general  allegation 
that,  unless  restrained,  he  will  continue  to 
furnish  his  family  with  supplies  and  cause 
the  bills  therefor  to  be  paid  out  of  the  state 
funds;  he  having  no  authority  to  disburse 
state  funds  but  being  merely  authorized  to 
purchase  supplies  for  the  penitentiary,  and  ren- 
der accounts  therefor  to  the  secretary  of 
state  who  shall  issue  warrants  therefor. 
Sears  v.  James  [Or.]  82  P.  14.  Code  Civ. 
ProcS.  §  1926  is  independent  of  Laws  1881, 
p.  709,  c.  531,  and  an  action  may  be  main- 
tained against  officers  bf  a  municipality  to 
prevent  waste   of  or  injury  to  its  estate  by 

-  one  who  is  not  assessed  for  any  particular 
amount  and  vtrithout  furnishing  a  bond. 
Wey  V.   O'Hara,    48   Misc.   82,    95   N.    T.    S.    81. 

77.  Sears  v.  James  [Or.]  82  P.  14.  "While 
the  superintendent  of  the  penitentiary  may 
be  liable  for  malfeasance  in  office  for  re- 
ceiving the  labor  of  prisoners  for  his  indi- 
vidual profit,  in  violation  of  B.  &  C.  Comp.  § 
3662,  this  is  no  ground  for  equitable  Inter- 
ference at  the  suit  of  a  tax  payer.     Id. 

78.  Under  Laws  1892,  p.  620,  c.  301,  a  tax 
payer  is  entitled  to  maintain  an  .action 
against  a  board  of  supervisors  and  sheriH:  to 
compel  the  restoration  to  the  county  of 
money  paid  to  the  sheriff  on  illegal  bills 
rendered  against  the  county  and  audited  by 


the  board,  without  alleging  collusive'  action 
on  the  part  of  the  board.  Hicks  v.  Eggle- 
ston,   93  N.  T.   S.   909. 

79.  Nicholson  v.  Maile,  3  Ohio  N.  P.  (N.  S.) 
201. 

80.  Board  of  Com'rs  v.  Sullivan  [Minn.] 
102   N.   W.    723. 

81.  Auditor  and  sureties  held  liable  for 
forgeries  committed  by  an  unauthorized 
person  whom  the  auditor  permitted  to  per- 
form official  duties,  though  county  treasurer 
was  negligent  in  honoring  such  forgeries. 
Board  of  Com'rs  v.  Sullivan  [Minn.]  102  N. 
W.  723. 

82.  Clerk  of  court  held  nqt  liable  for 
negligence  of  successor  in  finishing  making 
out  a  transcript,  an  order  for  change  of 
venue  having  been  made.  Rev.  St.  1899,  5 
825,  considered.  Llewellyn  v.  Spangler,  109 
Mo.    App.    396,    88    S.   "W.    1021. 

83.  State  auditor  is  not  personally  liable 
on  contract  for  salary  of  a  clerk  In  the  of- 
fice appointed  by  him;  St.  1903,  §  138,  giving 
the  auditor  merely  a  salary,  and  §  139,  pro- 
viding for  a  certain  appropriation  for  clerk 
hire,  and  §  140,  making  the  clerks  agents  of 
the  state.  Shuck  v.  Coulter  [Ky.]  90  S.  W. 
271. 

Bmmert  v.  Blyria,  6  Ohio  C,  C.  (N.  S.) 


84. 

381. 
85. 
86. 


Henry  v.  Henry  [Neb.]   103  N.  W.  441. 

Where  road  commissioner  furnished  a 
derrick  for  workman,  though  under  no  duty 
to  do  so,  it  became  his  duty  to  see  that  It 
was  reasonably  safe  and  maintained  in  such 
condition,  though  the  relation  of  master  and 
servant  did  not  exist.  Bowden  v.  Derby 
99  Me.  208,  58  A.  993. 

87.     Moynihan  v.   Todd,   188   Mass.   301     74 
N.    E.    367.     So   held   as    regards   a   supe'rln- 
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for  the  misfeasances  of  servants  and  agents.''  Officers  and  members  of  municipal 
bodies  charged  with  discretionaxy  duties  and  powers  with  reference  to  public  im- 
prorements  are  quasi-judicial  officers  to  that  extent  and  are  not  liable  to  damages 
for  the  improper  exercise  of  those  discretionary  powers.'"    In  Colorado  an  action 


tendent  of  streets  under  St.  1889,  p.  843,  c. 
98;  St.  1893,  pp.  1284,  1285,  c.  423,  §§  26,  26; 
St.  1894,  p.  29,  c.  17;  Rev.  Laws,  c.  25,  §§  85, 
86,  Imposing-  the  same  liability  on  him  as 
upon  surveyors  of  highways  and  road  over- 
seers.    Id. 

88.  Moynlhan  v;  Todd,  188  Mass.  301,  74 
N.  B.  367.  So  held  as  regards  a  superin- 
tendent of  streets  under  St.  1889,  p.  843,  c. 
98;  St.  1893,  pp.  1284,  1285,  0.  423,  ,§§  25,  26; 
St.  1894,  p.  29,  c.  17;  Rev.  Laws,  c.  25,  §§  85, 
86,  imposing  the  same  liability  on  him  as 
upon  surveyors  of  highways  and  road  over- 
seers.    Id. 

NOTE.  Liability  of  public  officer  or  agen- 
cy, especially  for  acts  of  servants:  The 
principal  ground  on  which  public  officers 
find  exemption  from  liability  for  negligence 
in  the  performance  of  their  official  duties 
In  certain  cases  is  the  same  as  that  which 
relieves  cities  and  towns  and  other  agencies 
of  the  government  from  a  liability  to  indi- 
viduals for  a  failure  to  perform  similar 
duties.  Unless  under  some  special  statutory 
provision,  a  public  officer  can  have  no  great- 
er exemption  from  such  a  liability  than  ia 
granted  to  a  city  or  town  which  neglects  to 
perform  the  public  duties  Imposed  upon  It. 
Hill  V.  Boston,  122  Mass.  344-361,  23  Am.  Rep. 
332.  The  subject  of  the  liability  of  officers 
and  agencies  of  government  for  negligence 
in  the  performance  of  public  duties  was  con- 
sidered at  great  length  in  Hill  v.  Boston,  122 
Mass.  344,  23  Am.  Rep.  332,  with  an  elaborate 
review  of  the  oases,  both  English  and  Ameri- 
can. The  rule  adopted  in  that  case  is  the 
same  as  previously  had  existed  in  England, 
and  was  understood  to  be  then  in  force 
there.  Following  this  rule.  It  has  always 
been  held  in  the  American  courts  that  an 
agency  of  government  or  a  public  officer, 
while  performing  a  duty  imposed  solely  for 
the  benefit  of  the  puDlic,  is  not  liable  for  a 
mere  failure  to  do  that  which  is  required  by 
the  statute.  Negligence  that  is  nothing  more 
than  omission  or  nonfeasance  creates  no 
liability.  Russell  v.  Men  of  Devon,  2  Term 
R.  667;  Young  v.  Davis,  7  H.  N.  760;  Cowley 
V  Newmarket  Local  Board,  App.  Cas.  345; 
Municipal  County  of  Sydney  y  Bourke  App 
Cas.  433;  Tindley  v.  Salem,  137  Mass.  171,  50 
Am  Rep.  289;  Mahoney  v.  Boston,  171  Mass. 
427  50  N.  E.  939;  Sampson  v.  Boston,  161 
Mass  288,  37  N.  B.  177;  Maximillian  v.  Mayor, 
etc  62  N  Y.  160,  20  Am.  Rep.  468;  Eastman 
v.  Meredith,  36  N.  H.  284,  72  Am.  Dec.  302; 
Brown  v.  Vinalhaven,  65  Me.  402,  20  Am. 
Bep  709;  Colwell  v.  Waterbury,  74  Conn. 
668  61  A.  530,  57  L.  R.  A.  218;  Condlct  V. 
Jersey  City,  46  N.  J.  Law,  157;  Nicholson  v. 
Detroit,  129  Mich.  246,  88  N.  W.  695,  66  L.  R. 
A  601;  Kuehn  v.  Milwaukee,  92  Wis.  263; 
Ogg  V.'  Lansing,  35  Iowa,  495,  14  Am.  Rep. 
499;  Bryant  v.  St.  Paul,  33  Minn.  289,  23  N. 
■W  '220  63  Am.  Rep.  31;  Summers  v.  Com- 
missioners, 103  Ind.  262,  2  N.  B.  725,  53  Am. 
Rep  512-  Love  v.  Atlanta,  95  Ga.  129,  22  S. 
E  29,  51  Am.  St.  Rep.  64;  Sievers  V.  San 
Francisco,  115  Cal.  648,  47  P.  687,  56  Am.  St. 
Rep  153;  Galveston  v.  Posnainsky,  62  Tex. 
120,'  129,   131,    50    Am.    Rep.    517;    Conelly   v. 
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Nashville,  100  Tenn.  262;  46  S.  W.  665.  'T'or 
a  wrong  done  by  a  public  agent  which  con- 
stitutes only  a  breach  of  duty  to  the  public, 
as  such,  and  results  in  an  injury  to  the  pub- 
lic only,  such  agent  is  liable  only  to  the 
public  by  a  public  prosecution;  and  a  private 
individual  cannot  maintain  an  action  against 
him  therefor,  unless  he  can  show  that  he 
has  sustained  some  special  and  particular 
injury  by  reason  of  such  wrong."  2  Clark 
and  Skyles  Ag.  p.  1322,  citing  Butler  v. 
Kent,  19  Johns.  [N.  Y.]  223,  10  Am.  Dec. 
219;  Barlett  v.  Crozler,  17  Johns.  [N.  Y.]  449, 
8  Am.  Dec.  428;  Moss  v.  Cummings,  44  Mich. 
359. 

Prior  to  the  decisions  in  Mersey  Docks  v. 
Gibbs,  L.  R.  1  H.  L.  93,  and  Foreman  v.  Can- 
terbury, L.  R.  6  Q.  B.  214,  which  overruled 
the  case  of  Holliday  v.  St.  Leonards,  Shore 
Ditch,  11  C.  B.  (N.  S.)  192,  it  was  held  in 
England  that  for  negligent  acts  of  misfeas- 
ance by  the  servants  or  agents  of  a  mu- 
nicipality or  a  public  officer  performing 
duties  strictly  public  there  was  no  liability 
upon  the  employer,  on  the  ground  that  the 
doctrine  respondeat  superior  does  not  apply 
to  the  servants  of  one  who  is  acting  only  as 
a  representative  of  the  government  for  the 
benefit  of  the  public.  Holliday  v.  St.  Leon- 
ards, Shore  Ditch,  11  C.  B.  (N.  S.)  192; 
Duncan  v.  Pindlater,  6  CI.  &  Find.  894-903; 
Hall  V.  Smith,  2  Bing.  156-159.  This  is  the 
rule  generally  in  the  American  courts. 
Sampson  v.  Boston,  161  Mass.  288,  37  N.  E. 
177;  Curran  v.  Boston,  151  Mass.  505,  24  N.  B. 
781,  21  Am.  St.  Rep.  465,  8  L.  R.  A.  243;  Ma- 
honey V.  Boston,  171  Mass.  427,  50  N.  E.  939; 
Kelley  v.  Boston,  186  Mass.  165,  71  N.  E.  299, 
66  L.  R.  A.  429.  See,  also,  cases  above  cited. 
But  now  the  law  in  England  seems  to  hold 
agencies  of  the  government  liable  for  in- 
juries from  acts  of  misfeasance  committed 
by  servants  or  agents  engaged  In  a  public 
work.  See  Foreman  v.  Mayor  of  Canter- 
bury, L.  R.  6  Q.  B.  214.  The  American 
doctrine  is  thus  summed  up  in  2  Clark  and 
Skyles  on  Agency,  §  610,  pp.  1324,  1325: 
"The  doctrine  of  respondeat  superior  does 
not  in  general  apply  to  public  agents  or 
officers.  Including  all  grades  of  officers  whose 
trust  proceeds  from  and  whose  responsibility 
is  due  to  the  government,  and  they  are  not 
personally  liable  for  the  misfeasance  or  non- 
feasance of  their  official  subordinates,  while 
in  the  discharge  of  their  official  duties  (cit- 
ing among  numerous  other  authorities  Dun- 
lop  V.  Monroe,  7  Cranch  [U.  S.]  242,  3  Law. 
Ed.  329;  Conwell  v.  Voorhees,  13  Ohio,  523, 
42  Am.  Dec.  206;  Richmond  v.  Long's  Adm'rs, 
17  Grat.  [Va.]  375,  94  Am.  Dec.  461) ;  un- 
less, where  appointed  or  removed  by  them, 
they  have  been  guilty  of  negligence  in 
selecting,  appointing  or  retaining  improper 
or  unfit  subordinates  (citing  among  others. 
Bishop  V.  ■Williamson,  11  Me.  495;  Wiggins 
V.  Hathaway,  6  Barb.  [N.  Y.]  632;  Schroyer  v. 
Lynch,  8  Watts  [Pa.]  453),  or  in  superin- 
tending them  in  the  discharge  of  their  offi- 
cial duties  (Dunlop  v.  Monroe,  7  Cranch  [U. 
S.]  242,  3  Law.  Ed.  329;  Schroyer  v.  Lynch, 
S   Watts    [Pa.]    453;    Richmond   v.   Long,    17 
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against  an  officer  for  charging  an  "illegal  fee"  is  one  to  recover  three  times  the 
value  of  the  fee  or  compensation  taken."" 

Generally  an  action  against  an  officer  must  be  brought  in  the  county  where  the 
cause  of  action  arose."^  Statutes  of  limitations  to  actions  on  the  officer^s  bond  have 
no  application  to  an  action  against  the  officer  personally."^  Laws  indemnifying 
officials  for  expenses  in  defending  an  action  against  them  for  an  official  act  gener- 
ally are  held  to  apply  only  to  official  acts  in  which  the  public  has  a  concern.'' 

(§  10)  B.  Criminal  liaJbility.^*- — Besides  being  criminally  responsible  for 
bribery/"  embezzlement,"*  extortion,""  and  other  specific  crimes,"'  a  public  officer 


Grat.  [Va.]  375,  94  Am.  Dec.  461);  or  unless 
they  have  in  some  way  participated  in  the 
subordinate's  tort  (Ely  v.  Parsons,  55  Conn. 
83;  Conwell  v.  Voorhees,  13  Ohio  B23,  42  Am. 
Dec.  206)."  Whenever  the  work  is  not  en- 
tirely public,  but  is  In  part  for  profit  or 
when  any  element  of  pecuniary  advantage 
enters  Into  it,  there  is  a  liability  for  the 
neg-ligent  acts  of  servants.  On  this  ground 
it  was  long  ago  held  that  a  city  or  town 
might  be  liable  for  negligent  acts  of  mis- 
feasance done  by  its  servants  in  the  con- 
struction or  repair  of  a  common  sewer. 
Coan  V.  Marlborough,  164  Mass.  206-208,  41 
N.  E.  238;  Tindley  v.  Salem,  137  Mass.  171, 
50  Am.  Rep.  289;  Lynch  v.  Springfield,  174 
Mass.  430,  54  N.  B.  871;  Norton  v.  New  Bed- 
ford, 166  Mass.  48,  43  N.  E.  1034;  Childs  v. 
Boston,  4  Allen  [Mass.]  41,  81  Am.  Dec.  680; 
Allen  V.  Boston,  1B9  Mass.  324,  34  N.  B.  519, 
38  Am.  St  Rep.  423;  Curran  v.  Boston,  151 
Mass.  505-508,  24  N.  B.  781,  21  Am.  St.  Rep. 
466,  8  L.  R.  A.  243.  Another  and  different 
class  of  cases  in  which  there  is  a  liability 
for  the  misfeasance  of  servants  or  agents  is 
referred  to  by  Chief  Justice  Gray  in  Hill  v. 
Boston,  122  Mass.  344-358,  23  Am.  Rep.  332, 
as  follows:  "If  a  city  or  town  negligently 
constructs  or  maintains  the  bridges  or  cul- 
verts in  a  highway  across  a  navigable  river 
or  a  natural  watercourse  so  as  to  cause 
the  water  to  flow  back  upon  and  injure  land 
of  another,  it  Is  liable  to  the  same  extent 
that  any  corporation  or  individual  would 
be  liable  for  doing  similar  acts.  Anthony 
V.  Adams,  1  Mete.  [Mass.]  284,  285;  Law- 
rence V.  Fair  Haven,  5  Gray  [Mass.]  110; 
Perry  v.  Worcester,  6  Gray  [Mass.]  544,  66 
Am.  Dec.  431;  Parker  v.  Lowell,  11  Gray 
[Mass.]  353;  Wheeler  v.  Worcester,  10  Allen 
[Mass.]  591.  So  if  a  city,  by  its  agents, 
without  authority  of  law,  makes  or  empties 
a  common  sewer  upon  the  property  of  an- 
other to  his  injury,  it  is  liable  to  him  in  an 
action  of  tort.  Proprietors  of  Locks  and 
Canals  v.  Lowell,  7  Gray  [Mass.]  223;  Hil- 
dreth  v.  Lowell,  11  Gray  [Mass.]  345;  Has- 
kell V.  New  Bedford,  108  Mass.  208.  But  in 
such  cases  the  cause  of  action  is  not  neg- 
lect in  the  performance  of  a  corporate  duty, 
rendering  a  public  work  unfit  for  the  pur- 
poses for  which  it  is  intended,  but  it  is  the 
doing  of  a  wrongful  act  causing  direct  in- 
Jury  to  the  property  of  another,  outside  of 
the  limits  of  the  public  work."  This  doc- 
trine was  reaffirmed  in  Tindley  v.  Salem,  137 
Mass.  171,  60  Am.  Rep.  289,  and  it  has  been 
applied  in  many  cases.  Its  exact  limits 
have  not  been  very  clearly  defined.  Per- 
haps it  includes  Elder  v.  Demis,  2  Mete. 
[Mass.]  599,  and  Hawkes  v.  Charlemont,  107 
Mass.   414,  in  which  the  reasons  for  the  de- 


cisions were  not  very  plainly  stated,  but  in 
each  of  which  the  negligent  act  was  a  tres- 
pass causing  a  direct  injury  to  the  plain- 
tiff's property  outside  of  the  limits  of  the 
highway.  See,  also,  Miles  v.  Worcester,  154 
Mass.  611,  28  N.  E.  676,  26  Am.  St.  Rep.  264,  13 
L.  R.  A.  841;  Edgerly  v.  Concord,  62  N.  H. 
819,  13  Am.  St.  Rep.  533;  Eastman  v.  Mere- 
dith, 36  N.  H.  284-296,  72  Am.  Dec.  302;  Col- 
well  V.  Waterbury,  74  Conn.  568-573,  51  A. 
530,  57  L.  R.  A.  218;  Mayor,  etc.,  v.  Bailey,  2 
Denio  [N.  T.]  433. — From  Moynihan  v.  Todd 
188  Mass.  301,  74  N.  E.  367  and  2  Clark  and 
Skyles  on  Agency,  p.  1322  et  seq. 

89.  Mayor  and  members  of  city  council 
are  not  personally  liable  for  improper  ex- 
ercise of  discretionary  powers  in  failing  to 
repair  a  defective  bridge.  Gray  v.  Bates- 
ville  [Ark.]  86  S.  W.  295.  Highway  com- 
missioners are  not  liable  in  an  action  for 
injuries  resulting  to  an  individual  from 
the  manner  in  which  they  have  discharged 
their  ofilcial  duties  to  the  public,  even  if 
there  is  proof  from  which  the  jury  might 
find  that  such  duties  -were  not  discharged 
with  reasonable  pru'dence  and  skill.  Neville 
V.    Viner,    115    lU.    App.    364. 

90.  Mills'  Ann.  St.  5  1301  construed. 
Mitchell  V.  Wheeler  [Colo  App.]  77  P.  361. 
Is  not  an  action  to  recover  the  penalty  pro- 
vided by  Sess.  Laws  1891,  p.  220,  §  17,  for 
the  charging  of  a  greater  fee  than  that 
provided  by  statute  or  for  the  charging  of  a 
fee    for    services    not    rendered.     Id. 

91.  Under  Code  Civ.  Proc.  §  145,  provid- 
ing that  an  action  against  a  public  officer 
for  an  act  done  in  the  performance  of  his 
public  duties  must  be  tried  in  the  county 
where  the  cause  of  action  or  some  part 
thereof  arose,  the  fact  that  some  of  the  of- 
ficer's co-defendants  lived  in  a  county  other 
than  the  one  in  which  the  cause  of  action 
arose  does  not  give  the  right  to  sue  in  such 
other  county.  Fishburne  v.  Minott  [S.  C] 
62    S.    B.    646. 

92.  Burns'  Ann.  St.  1901,  §  294,  subd.  2 
has  no  application  to  an  action  against  a 
county  auditor  to  recover  from  him  person- 
ally sums  collected  by  him  during  his  term 
of  ofl^ce  and  wrongfully  detained  by  him. 
Zuelly  V.  Casper  [Ind.  App.]   76  N.  E.  646. 

93.  Laws  1892,  p.  1793,  c.  686,  §  230  (18) 
so  construed.  Held,  that  if  construed  other- 
wise it  would  violate  Const,  art.  8,  §  10  prohibit- 
ing a  county  from  giving  money  in  aid  of 
an  individual  or  incurring  indebtedness  ex- 
cept for  county  purposes.  Wey  v.  O'Hara 
48  Misc.  82,  95  N.  T.  S.  81.  Such  law  held 
not  to  apply  to  an  action  against  a  sheriff 
for  Improperly  returning  an  execution  un- 
satisfied.    Id.     See,    also,   next   subdivision 

94.  See   4   C.   L.   872;    2    C.  L.    1085.    1086] 
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is,  as  a  general  rule,  criminally  liable  for  malfeasance,  misfeasance  or  nonfeasance 
in  office ;  hence  police  officers  willfully  refusing  to  an'est  persons  who  raise  riots  and 
affrays  are  punishable  on  indictment."'  One  holding  an  office  to  which  he  is  in- 
eligible is  guilty  of  usurpation  of  office.^  On  a  prosecution  of  a  criminal  offense 
having  as  one  of  its  ingredients  a  refusal  to  pay  over  money  on  demand,  an  actual 
seasonable  demand  is  essential.^  An  indictment  for  official  misconduct  in  the  per- 
formance of  executive  and  ministerial  duties  need  not  contain  an  averment  that  the 
misfeasance  was  corrupt.'  An  indictment  for  willful  neglect  is  not  double  though 
it  details  several  offenses  in  characterizing  it.*  In  California  an  accusation  against 
a  municipal  officer  for  misconduct  in  office  is  criminal  in  its  nature  and  in  present- 
ing the  same  the  grand  jury  acts  as  in  finding  an  indictment,'  and  the  accusation 
may  be  presented  by  twelve  members  of  the  jury.' 

A  statutory  enactment  providing  in  advance  for  the  reimbursement  to  a  public 
officer  of  the  reasonable  expenses  actually  incurred  by  him  in  defending  himself 
against  a  criminal  prosecution  based  upon  a  charge  of  official  misconduct  is  within 
the  constitutional  power  of  a  legislature.'' 

§  11.  Liabilities  of  the  pvilic  and  of  private  persons  for  acts  of  public  officers. 
— The  general  rule  is  that  a  governmental  body  is  not  bound  by  the  acts,  contracts 
or  representations  of  its  officers  unless  such  acts,  contracts  or  representations  are 
within  the  scope  of  such  officers'  authority."    Police  officers  in  the  preservation  of 


»5.     See   Bribery,    5   C.   L.    437. 

9«.     See    Embezzlement,    5    C.    L.    1093. 

JW.     See  Extortion, -5  C.   U   1407. 

08.  See  specific  criminal  topics,  also  gen- 
eral topics  such  as  Counties,  5  C.  L.  857; 
States,  4  C.  L.  1516;  Towns;  Townships,  4  C. 
L.  1685;  United  States,  4  C.  L.  1760;  etc. 

99.  Conviction  sustained  where  police  of- 
ficer assigned  for  duty  at  polling  place  per- 
mitted voters  to  be  obstructed,  assaulted  and 
interfered  with  In  his  presence  and  view. 
State  V.  Flynn  [Mo.  App.]  87  S.  W.  37  [Ad- 
vance sheets  only]. 

1.  Hill  V.   Anderson    [Ky.]    90   S.  W.   1071. 

2.  Where  a  clerk  of  court  held  public 
funds,  collected  under  an  agreement  with 
the  county,  pending  a  judicial  determina- 
tion as  to  whether  he  or  the  county  was 
entitled  to  them  and  the  only  demand  made 
upon  him  was  by  letter  prior  to  the 
termihation  of  the  civil  suit,  held,  he 
could  not  be  convicted  for  failing  to  pay 
over  the  same.  Commonwealth  v.  Shoener, 
212  Pa.  527,   61  A.  1093. 

3.  Where  police  officer  assigned  for  duty 
at  polling  place  permitted  voters  to  be  ob- 
structed, assaulted  and  interfered  with  in 
his  presence  and  view,  held,  indictment  need 
not  allege  that  he  acted  corruptly.  State  v. 
Flynn  [Mo.  App.]  87  S.  W,  37  [Advance 
sheets    only]. 

Note:  At  common  law  Indictments  of 
Judicial  officers  for  misconduct  In  the  per- 
formance of  duty  were  always  required 
to  charge  they  acted  corruptly.  The  an- 
cient and  modern  precedents  and  the 
forms  of  crimirial  pleadings  given  by  ap- 
proved text  writers  conform  to  that  rule. 
The  underlying  principle  of  the  distinction 
between  the  above  rule  and  that  stated  in 
the  text  appears  to  be  that  when  the  official 
act  complained  of  is  of  doubtful  legality 
and  the  official  enjoyed  a  discretion  In  the 
perfoi-mance  of  his  duties,  he  cannot  be 
convicted  of  acting  wrongly  unless   he  acts 


corruptly.  But  when  the  illegality  of  the 
act  is  palpable,  then  willful  and  intentional 
delinquency  on  the  part  of  an  official,  wheth- 
er it  be  a  nonfeasance  or  a  misfeasance.  Is 
indictable,  even  though  his  motive  was 
not  corrupt  In  the  sense  that  he  sought  per- 
sonal profit. — From  State  v.  Plynn  [Mo. 
App.]    87    S.   W.    37    [Advance    sheets    only]. 

4.  Where  an  Indictment  against  a  police 
officer  for  willful  neglect  of  duty  charged 
that  he  was  detailed  for  duty  at  a  polling 
place,  and  stood  by  and  saw  voters  obstruct- 
ed, assaulted,  etc.,  without  going  to  their 
assistance  and  detailed  the  manner  in  which 
the  voters  were  molested,  naming  them, 
It  charged  but  a  single  offense  and  was  not 
objectionable  for  duplicity.  State  v.  Plynn 
[Mo.  App.]  87  S.  W.  37  [Advance  sheets 
only]. 

5.  Pen.  Code,  §§  758,  760,  762,  763,  ,767, 
769,  770,  construed.  Coffey  v.  Superior  Ct. 
[Cal.  App.]   83  P.   580. 

6.  Coffey  v.  Superior  Ct.  [Cal.  App.]  83 
P.  580. 

7.  Greater  New  York  Charter  (Laws  1901, 
p.  103,  c.  466,  §  231)  held  valid.  Kane  v. 
McClellan,  110  App'.  Dlv.  44,  96  N.  T.  S.  806. 

Note:  Such  a  law  is  unconstitutional  if 
retrospective.  Matter  of  Jensen,  44  App. 
Dlv.  509,  60  N.  Y.  S.   933. 

8.  See  23  Am.  &  Eng.  Bnc.  of  Law  [2nd 
Ed.]  p.  384.  A  government  is  not  respon- 
sible for  the  tortious  acts  of  its  officers 
generally.  To  create  such  a  liability  there 
must  be  either  authorization  or  ratification. 
Washington  L.  &  T.  Co.'s  Case,  39  Ct.  CI.  152. 
A  municipality  Is  liable  In  damages  for  an 
assault  committed  by  the  custodian  or  care- 
taker of  a  public  park,  where  the  assault  is 
committed  by  such  employe  while  acting  in 
the  line  of  duty.  Bloom  v.  Newark,  3  Ohio 
N.  P.  (N.  S.)  480.  A  city  is  liahle  for  negli- 
gent acts  of  an  employe  committed  in  the 
course  of  his  employment.  Gorney  v.  New 
York,  102  App.  Div.  259,  92  N.  Y.  S.  451.     See 
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the  peace  axe  not  immicipal  agents  or  servants^  but  their  powers  and  duties  are  de- 
rived from  the  state  to  which  their  direct  responsibility  is  due,  therefore  the  munici- 
pality is  not  liable  for  their  omissions  or  commissions,  malfeasance  or  nonfeasance 
in  the  performance  of  their  duties.'  The  liability  of  particular  public  bodies  is  dis- 
cussed under  appropriate  titles.^"  Tlie  power  of  an  officer  to  bind  the  gOTcmmental 
body  which  he  represents  has  been  already  shown.^^ 

The  liability  of  private  persons  for  acts  of  public  officers  is  treated  elsewhere.^* 
§  13.  Official  bonds  and-  liabilities  tliereon}^ — The  contract  of  sureties  upon 
an  official  bond  is  subject  to  the  strictest  interpretation,  nothing  being  talcen  by 
construction  against  the  obligors.^*  The  sureties  are  not  liable  for  acts  not  per- 
formed in  the  discharge  of-  the  principal's  official'  duty,^'*  though  they  axe  liable  for 
the  acts  of  a  volunteer  or  un  authorized  person  whom  the  officer  allows  to  perform 
duties  officially  committed  to  him  or  his  legally  appointed  deputy,^"  and  the  offi- 
cer's negligence  being  the  proximate  cause  of  the  injury,  the  fact  that  other  officers 
were  negligent  is  no  defense,^'  for  there  is  no  implied  condition  that  other  public 
officers  shall  perform  their  prescribed  duties,  and  any  one  who-becomes  a  surety  on 
the  bond  of  a  public  official  is  held  to  do  so  with  knowledge  of  this  rule.'^*  Ordinari- 
ly the  duration  of  the  sureties'  liability  on  the  official  bond  of  a  public  officer  is  co- 
extensive with  the  officer's  official  tenure  of  office  and  ceases  when  the  term  ex- 
pires by  operation  of  law.^°  Where  one  holds  an  office  for  more  than  one  term  with 
different  sets  of  sureties  it  is  the  time  of  an  actual  defalcation  and  not  that  of  the 
technical  breach  that  imposes  an  obligation  as  between  the  different  bonds.^"  One 
directly  participating  in  and  contributing  to  the  negligent  act  of  the  officer  cannot 
recover  from  the  latter  and  his  sureties  damages  suffered  thereby.^^  The  failure  of 
the  proper  officers  to  examine  and  approve  a  bond^^  or  to  designate  the  term  of 
appointment  of  the  bonded  officer^'  does  not  invalidate  the  bond.  A  bond  intended 
by  the  obUgors  thereon  to  be  the  official  bond  of  a  public  officer  and  which  such  pub- 
lic officer  acts  under  is  by  statute  in  many  states  the  official  bond  of  such  officer, 
and  in  legal  contemplation  and  effect  such  bond  is  payable  and  conditioned  as  the 
statute  requires."     Any  person,  other  than  the  obligor,  having  a  legal  identity 


Municipal    Corporations,    6    C.    L.    714.     See, 
also,  ante,  §  9,  Powers  and  duties. 

9.  Miller  v.  Hastings  Borough,  25  Pa. 
Sup^r.  Ct.  569.  Borough  authorities  have 
no  authority  to  expend  public  money  in  de- 
fense of  borough  officers  indicted  under  the 
law,  the  borough  itself  not  being  involved. 
Id. 

10.  See  Counties,  5  C.  L.  857;  Municipal 
Corporations,  6  C.  L..  714;  States,  4  C.  L.  1516; 
Towns;  Townships,  4  C.  L.  1685;  United 
States,  4  C.  L.  1760. 

11.  See  ante,  §  9,  Power  and  duties. 

la.  See  Attachment,  5  C.  L.  302;  False 
Imprisonment,  5  C.  Li.  1413;  Garnishment,  5 
C.  Li.  1574;  Malicious  Prosecution  and  Abuse 
of  Process,  6  C.  L.  490;  Process,  4  C.  L..  1070; 
BherifEs  and  Constables,  4   C.  L.   1442;  etc. 

IS.  See  4  C.  L.  869.  See  Bonds,  5  C.  L. 
422,   and   specific   topics. 

14.  State  V.  Dayton   [Md.]    61  A.   624. 

15.  Sureties  on  constable's  bond  are  not 
liable  for  an  assault  committed  by  the  con- 
stable, while  levying  a  writ  of  fl.  fa.,  upon 
one  not  a  party  to  the  writ.  State  v.  Day- 
ton [Md.]  61  A.  624.  Sureties  on  bond  of 
town  marshal  held  not  liable  for  reckless 
shooting  by  marshal  when  not  engaged  in 
the  performance  of  any  duty  appertaining  to 


his  office.  Carson's  Adm'r  v.  Dezarne  [Ky.] 
90  S.  W.   281. 

16.  Board  of  Com'rs  of  Kamsey  County  v. 
Sullivan    [Minn.]    102    N.    W.    723. 

•17.  Auditor  and  sureties  held  liable  for 
forgeries  committed  by  an  unauthorized  per- 
son whom  the  auditor  permitted  to  perform 
official  duties,  though  county  treasurer  was 
negligent  in  honoring  such  forgeries. 
Board  of  Com'rs  -V.  Sullivan  [Minn.]  102 
N.   W.    723. 

18.  Misconduct  of  a  board  of  education 
in  appointing  a  certain  person  treasurer 
held  no  defense  In  an  action  against  the 
sureties  on  the  treasurer's  bond.  Board  of 
Education  v.  Brown  [Mich.]  12  Det.  Leg. 
N.   796,   105  N.  W.   1118. 

19.  Aultman  Taylor  Machinery  Co.  v.-  Bur- 
chett   [Okl.]   83  P.  719. 

20.  State  V.  O'Neill  [Mo.  App.]  90  S.  "W. 
410.  Evidence  held  to  show  that  defalca- 
tion  occurred    during   first   term.     Id. 

21.  A  purchaser  of  land  who  participates 
in  soliciting  the  recorder  of  deeds  to  permit 
a  deed  of  trust  on  the  land  to  be  marked 
"Satisfied"  although  not  in  fact  satisfied 
cannot  recover  for  recorder's  negligent  act 
in  so  doing.  State  v.  Green  [Mo.  Add  1  90  a 
W.   403. 
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may  be  the  obligee  in  a  bond.^°  A  bond  by  which  the  obligors  "bind  ourselves,  our 
heirs,  executors  and  administrators,  and  each  and  every  one  of  them"  creates  a  joint 
and  several  obligation.  ^°  What  constitutes  a  breach  of  particular  bonds  is  decided 
in  the  cases  below.^^  A  de  facto  officer  cannot  in  an  action  on  his  bond  deny  that 
he  was  an  officer  de  jure.^'  Statutes  providing  for  prosecuting  an  official  bond 
in  cases  where  no  special  provisions  apply  are  remedial  and  should  be  liberally  con- 
strued.^'  All  official  bonds,  whoever  may  be  named  as  obligee,  are  given  for  the 
use  of  the  parties  having  a  legal  iaterest  in  their  enforcement.^"  Though  the  bond 
of  a  United  States  circuit  court  clerk  is  given  to  the  United  States  as  sole  obligee, 
it  is  available  to  ajiy  private  suitor  to  indemnify  him  for  any  loss  he  has  sustained 
by  reason  of  the  clerk's  delinquency.^^ 

The  action  on  the  bond  must  be  brought  within  the  period  of  limitations.'^ 
The  pleadings  must  show  a  breach  of  the  bond''  and  that  actual  damages  have  been 


22,  23.  Bond  of  deputy  marshal.  State  v. 
Frentress    [Ind.    App.]    76    N.    E.    821. 

24.  United  States  Fidelity  &  Guaranty  Co. 
V.  Union  Trust  &  Sav.  Co.  [Ala.]  38  So.  177. 
Under  Rev.  Code  1892,  §  3055,  when  one 
signs  what  purports  and  Is  intended  to  be 
an  official  bond,  whether  as  principal  obligor 
or  surety,  the  law  writes  in  all  necessary 
recitals,  including-  the  proper  penalty.  State 
V.  Smith  [Miss.]  40  So.  22.  Bond  of  mem- 
ber of  board  of  supervisors  held  binding 
despite  incorrect  calculation  of  penalty.     Id. 

25.  2  Am.  &  Eng.  Bnc.  of  Law  [1st  Ed.] 
p.  451.  Act  April  15,  1834,  §  33  (P.  L.  537) 
not  specifying  the  obligee  in  the  bond,  a 
bond  given  by  a  county  treasurer  to  the 
county  commissioners  by  name  and  desoi;ib- 
Ing  them  as  "Commissioners  of  the  County 
of  Lehigh"  Is  valid.  Lehigh  Co.  v.  Gossler, 
24    Pa.    Super.    Ct.    406. 

26.  Lehigh  Co.  v.  Gossler,  24  Pa.  Super. 
Ct.  406.  The  liability  of  an  executor  arises 
from  that  of  his  testator  and,  necessarily, 
both  are  bound  to  the  same  extent  and  in 
like  manner;  therefore  when  Joint  obligors 
bind  each  executor,  the  obligors  are  by  im- 
plication  severally  bound.     Id. 

27.  Failure  of  a  county  auditor  to  pay 
over  fees  collected  by  him  for  services  ren- 
dered constitutes  a  breach  of  his  bond. 
Workman  v.  State  [Ind.]  73  N.  B.  917.  The 
termination  of  the  office  of  a  slierWf  does 
not  ipso  facto  require  him  to  pay"  into  court 
the  proceeds  of  a  sale  on  execution  and  his 
failure  to  do  so  does  not  constitute  a  breach 
of  his  bond.  State  v.  O'Neill  [Mo.  App.]  90 
S.  W.  410.  A  city  marshal  and  his  sureties 
are  liable  in  damages  on  a  general  clause  in 
his  bond  "for  the  faithful  discharge  of  his 
duties,"  or  equivalent  general  words,  for  a 
levy  on  goods  of  one  person  under  an  exe- 
cution or  other  process  against  the  goods 
of  another  person.  Frankenstein  v.  Cum- 
misky,  9  N.  T.  S.  708.  Where  a  county 
treasurer  fails  to  pay  over  to  a  city  its 
proportion  of  the  proceeds  of  liquor  li- 
censes, he  has  failed  to  perform  the  condi- 
tion of  his  bond  requiring  that  he  "faith- 
fully perform  the  duties  of  his  office."  Le- 
high Co.  V.  Gossler,  24  Pa.  Super.  Ct.  406. 
Surety  on  consular  officer's  bond  held  not 
liable  for  the  special  statutory  penalty  in- 
curred by  the  principal  under  Rev.  St.  § 
1723  for  charging  excessive  fees.  United 
States   v.    Ballantine    [C.   C.   A.]    138    F.    312. 


Where  board  directed  deposit  of  public 
funds  in  a  certain  bank  held  such  funds 
were  in  the  custody  of  the  treasurer  of  the 
board,  it  appearing  that  the  funds  were  at 
all  times  within  his  control  and  he  could  at 
any  time  have  withdrawn  the  entire  amount 
and  deposit  the  same  in  any  other  bank. 
Board  of  Education  v.  Brown  [Mich.]  12  Det. 
Leg.  N.   796,  105  N.  W.   1118. 

28.  State  V.  F'rentress  [Ind.  App.]  76  N. 
B.    821. 

29.  Town  of  Ulysses  v.  Ingersoll,  182  N. 
Y.  369,  75  N.  E.  225,  rvg.  81  App.  Div.  304,  80 
N.  T.  S.  924.  Under  Code  Civ.  Proc.  a  town 
is  entitled  to  leave  to  prosecute  an  action 
on  an  official  bond  of  the  county  treasurer, 
running  to  the  county,  to  recover  money 
which  had  been  appropriated  to  the  town 
as  school  funds;  but  had  never  been  paid 
over  by  the  treasurer.     Id. 

30.  Lehigh  Co.  v.  Gossler,  24  Pa.  Super. 
Ct.  406.  Where  a  county  treasurer  has  re- 
ceived moneys  belonging  to  a  city  as  the 
proceeds  of  liquor  licenses,  the  city  may 
maintain  a  suit  on  the  bond  In  the  name 
of  the   county  to  Its   own   use.     Id. 

31.  United  States  v.  Bell  [C.  C.  A.]  135  P. 
336,  afg.   127  F.  1002. 

32.  The  term  "or  other  officer"  in  §  4274, 
Rev.  St.  1899  applies  to  the  treasurer  of  a 
school  district  and  bars  a  civil  action 
against  him  and  his  sureties  on  his  official 
bond,  if  not  brought  within  the  time  limit- 
ed. State  V.  Harter,  188  Mo.  516,  87  S.  W. 
941.  Limitations  do  not  begin  to  run  against 
an  action  on  the  official  bond  of  a  sheriff 
for  the  conversion  of  proceeds  of  a  sale  un- 
der execution  of  property  which  was  claim- 
ed by  a  third  person  under  an  alleged  su- 
perior title  until  the  termination  of  the  ac- 
tion by  such  third  person  determining  the 
right  to  such  property.  State  v.  O'Neill 
[Mo.  App.]  90  S.  W.  410.  Statute  held  not 
to  begin  to  run  against  plaintiffs  until  the 
determination  on  appeal  of  the  claim  of 
such  third  person,  notwithstanding  no 
appeal  bond  was  given  in  such  cause. 
Id.  Suit  on  county  treasurer's  bond  for 
failure  to  pay  over  money  received  by  him 
is  not  barred  by  the  fact  that  It  was  not 
commenced  within  six  years  after  receipt  of 
the  money.  Suit  on  sealed  instrument.  Le- 
high Co.  V.  Gossler,  24  Pa.   Super.  Ct.   406. 

33.  Aultman  Taylor  Machinery  Co.  v.  Bur- 
chett  [Okl.]   83  P.  719.     In  an  action  against 
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sustained.'*  Facts  showing  a  wrongful  retention  of  moneys  rather  than  conclu- 
sions thereof  must  be  alleged."  In  Pennsylvania  in  assumpsit  on  the  official  bond 
of  a  sheriff  no  affidavit  of  defense  is  required,  the  action  being  founded  on  the  mis- 
feasance or  negligence  of  the  sheriff.'" 

The  measure  of  liability  on  the  bond  of  a  recorder  of  deeds  for  negligently 
permitting  a  trust  deed  to  be  falsely  marked  "Satisfied"  cannot  exceed  the  amount 
due  on  the  trust  deed  at  the  date  of  the  entry  of  satisfaction.^'  Sureties  of  a  tax 
collector  are  liable  for  interest  on  the  unpaid  balance  at  the  time  of  the  trial  from 
the  date  of  the  filing  of  the  auditor's  report.'' 

Where  a  continuing  bond  is  given,  the  officer  is  liable  for  th^  premium  thereon 
until  release  is  obtained  by  the  furnishing  of  another  bond  or  by  returning  the  prop- 
erty in  his  possession  to  the  state,  or  turning  it  over  to  his  successor  in  office  after 
he  has  been  duly  qualified.'' 

§  13.  Compensation.*' — The  compensation  of  many  public  officers  is  paid  in 
fees.  Neither  a  per  diem  allowance*^  nor  expenses  incurred  in  performing  a  duty** 
can  be  regarded  as  "fees"  within  the  meaning  of  constitutional  and  statutory  pro- 
visions. The  right  is  purely  statutory*'  and  unless  a  salary  is  lawfully  attached  to 
an  office  the  officer  is  not  entitled  to  any.**  So  long  as  he  is  not  removed  an  officer 
is  entitled  to  the  salary  affixed  to  his  office  irrespective  of  whether  he  has  properly 
discharged  his  duties.*''  A  public  officer  can  only  claim  such  fees  and  compensa- 
tion as  are  fixed  by  law  for  services  which  the  law  makes  it  his  duty  to  perform,*' 


the  sureties  of  a  bond  of  a  United  States 
marshal,  allegations  that  the  marshal  had 
retained  certain  money  held  insufficient  to 
show  a  breach  of  the  bond,  there  being  no 
allegation  that  the  money  was  improperly 
retained.  United  States  v.  Meade  [Ariz.]  80 
P.  326.  afg.  on  rehearing  Id.,  76  P.  467.  In 
an  action  against  the  sureties  on  an  official 
bond,  an  allegation  that  a  judgment  has 
been  recovered  against  the  principal  obligor 
is  insufficient  to  show  a  breach  of  the  bond. 
Judgment  is  merely  evidence  of  breach.     Id. 

34.  State  V.  Green  [Mo.  App.]  90  S.  W. 
403.  Action  on  bond  of  recorder  of  deeds 
for  negligently  permitting  a  mortgagee  in  a 
trust  deed  to  satisfy  the  deed  of  record  with- 
out canceling  the  notes  secured  by  the  deed 
on  making  affidavit  that  they  had  been  paid 
held  hot  maintainable  in  the  absence  of  al- 
legations showing  damages.     Id. 

35.  Complaint  In  an  action  on  the  official 
bond  of  a  county  auditor  alleging  that  de- 
fendant was  entitled  to  retain  from  moneys 
received  a  certain  sum  for  his  services  and 
that  It  was  his  duty  to  pay  over  all  moneys 
In  excess  of  this  amount.  This  was  fol- 
lowed by  specific  allegations  of  various  sums 
received  by  defendant  and  wrongfully  re- 
tained, and  the  full  amount  alleged  to  be 
wrongfully  retained  was  set  forth;  held  not 
objectionable  as  alleging  a  mere  conclusion. 
Workman  v.  State   [Ind.]   73  N.  B.  917. 

36.  Commonwealth  v.  Milnor,  23  Pa.  Su- 
per.   Ct.   1. 

37.  State   V.    Green    [Mo.   App.]    90   S.    W. 

403. 

SS.  Commonwealth  v.  Carson,  26  Pa.  Su- 
per. Ct.  437. 

39  Bond  of  officer  of  National  Guard  re- 
niilred  by  Kev.  St.  §  3104.  American  Bond- 
ing Co   V.  Bryant,  7  Ohio  C.  C.   (N.  S.)   399. 

40.  See  4  C.  L.  865. 

41.  Laws  1887,  p.  159,  authorizing  the 
circuit  judges  to  appoint  stenographic  court 


reporters  and  providing  for  the  payment  to 
such  reporters  of  a  per  diem  compensation, 
does  not  violate  Const,  art.  10,  §§  9,  10,  13. 
People  V.  Chetlain,  219  111.  248,  76  N.  B.  364. 
43.  Expenses  of  caring  for  impounded 
animals.  White  v.  Clarksville  [Ark.]  87  S. 
W.    630. 

43.  Right  of  disbursing  clerk  of  the 
treasury  department  to  compensation  for 
services  performed  depends  solely  upon  con- 
gressional legislation  on  the  subject.  Bart- 
lett  V.  U.  S.,  197  U.  S.  230,  49  Law.  Bd.  735, 
afg.     39   Ct.   CI.    338. 

44.  Coroner's  private  clerk  held  not  en- 
titled to  any  salary  though  coroner  had  fixed 
same,  he  not  having  authority  so  to  do. 
Munch  V.  New  York,  93  N.  T.  S.  509.  Where 
the  municipal  civil  service  commission  of 
New  York  City  added  to  the  classification  of 
the  class'  exempt  from  competition,  "one 
clerk  to  each  coroner,"  held,  an  addition  of 
a  new  office  and  no  salary  having  been  pro- 
vided none  could  be  recovered.  O'Connor  v. 
New   York,    48   Misc.    407,    95   N.  Y.   S.    B04. 

45.  People  v.  Sipple,  109  App.  Div.  897,  96 
N.   Y.   S.    897. 

46.  Court  stenographer  appointed  for  a 
single  case  only.  Dull  v.  Mammoth  Min. 
Co.  [Utah]  79  P.  1050.  The  Colorado  statute 
allowing  to  county  treasurers  a  commission 
of  one  per  cent  does  not  apply  to  moneys  re- 
crived  by  the  treasurer  on  account  of  re- 
demption from  tax  sales  (Mitchell  v.  Wheel- 
er [Colo.  App.]  77  P.  361),  nor  does  it  au- 
thorize them  to  charge  any  fee  for  enterin-g 
on  their  books  an  assignment  of  the  certif- 
icate of  purchase  of  land  at  a  tax  sale  (Id.X. 
A  county  treasurer  Is  not  entitled  to  com- 
missions on  any  part  of  the  taxes  on  per- 
sonal property  collected  by  him,  as  agent 
for  the  county  and  transmitted  to  the  state 
treasury.  Kirkendall  v.  Luzerne  Co  25  Pa 
Super.  Ct.  429.  A  register  appointed  subse- 
quent     to      the      adoption      of      rules      and 
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even  though  he  perforins  them  before  or  after  office  hours ;"  and  a  contract  to  pay 
extra  compensation  is  against  public  policy  and  void.*'  It  is,  however,  proper  to 
provide  extra  compensa;tion  for  services  not  within  the  compass  of  the  officer's  offi- 
cial duties.*®  Compensation  of  county  officers  need  not  be  the  same  in  different 
counties.""  The  Pennsylvania  constitution  prohibits  the  giving  of  extra  compensa- 
tion after  the  services  have  been  performed."^  In  California  compensation  must  be 
fixed  in  proportion  to  duties."'  In  South  Carolina  the  general  assembly  has  no 
power  to  enact  local  laws  fixing  the  amount  of  compensation  of  any  county  offi- 
cer."' An  officer  may  by  agreement  limit  his  right  to  compensation."*  The  amount 
of  an  officer's  compensation  is  often  fixed  by  the  nature  of  the  public  body  served."" 
A  state  legislature  may  provide  for  the  payment  of  the  salaries  of  local  officers  or 
employes  out  of  local  funds.""     Certain  boards  and  officers  are  frequently  given 


reg-ulatlons  and  assigned  to  the  duty 
of  disposing  of  Indian  and  other  lands  Is 
bound  by  the  rules  and  regulations 
and  can  seek  nothing  beyond  the  prescrib- 
ed legal  maximum.  Stewart's  Case,  39  Ct. 
CI.  321.  A  special  policeman  appointed  by 
the  board  of  police  commissioners  of  the 
City  of  Hornellsville  takes  subject  to  the 
custom  of  the  board  to  assign  him  to  duty 
for  but  a  portion  of  the  time  and  to  pay 
him  the  same  wages  paid  to  regular  police- 
men for  the  time  actually  employed.  Peo- 
ple V.  Bobbins,  109  App.  Dlv.  387,  95  N.  T. 
S.  901.  Constable.  Edwards  v.  McLean,  23 
Pa.  Super.  Ct.  43.  Under  Laws  1892,  p.  1746, 
c.  686,  §  12,  subd.  5,  and  p.  1775,  §  141,  subd. 
5,  a  county  treasurer  whose  salary  is  duly 
fixed  by  the  board  of  supervisors  is 
not  entitled.  In  addition  to  his  salary, 
to  collect  and  receive  fees  for  collecting 
and  paying  over  state,  school  and  court 
funds.  People  v.  Steuben  County  [N.  T.] 
75  N.  E.  1108,  afg.  93  App.  Div.  604, 
87  N.  T.  S.  1144,  afg.  41  Misc.  590,  85 
N.  T.  S.  244.  Prior  to  such  act  the  fees 
in  counties  where  the  treasurer  was  a  sala- 
ried officer  were  to  be  retained  by  him  for 
the  benefit  of  the  counties,  but  in  counties 
In  which  he  was  not  a  salaried  officer  he  re- 
tained such  fees  for  his  own  compensation. 
Id.  A  police  officer  who,  in  arresting  a 
criminal,  acts  solely  In  the  discharge  of  his 
duty,  under  the  directions  of  his  superior 
officer,  is  not  entitled  to  the  reward  offered 
by  a  private  person  for  the  arrest  of  the 
fugitive.  Atwood  v.  Armstrong,  101  App. 
Div.   601,    92   N.   Y.    S.   596. 

47.  Affidavits  taken  by  a  chief  messenger 
In  the  department  of  building  of  the  city 
of  New  Tork.  Morgan  v.  New  Tork,  94  N. 
T.    S.    175.  ^      ^ 

48.  So  held  as  regards  a  court  stenog- 
rapher appointed  for  a  single  case  only. 
Dull  V.  Mammoth  Mln.  Co.   [Utah]  79  P.  1050. 

49.  Laws  1898,  p.  436,  c.  182,  prohibiting 
any  officer  from  receiving  for  his  own  use 
fees  in  addition  to  his  salary,  held  not  to  ren- 
der It  unlawful  for  the  city  treasurer  of 
Kochester  to  receive  extra  compensation  un- 
der Laws  1895,  p.  788,  c.  438,  §  20,  relating 
to  the  construction  of  a  sewer  partly  in 
Rochester  and  partly  In  the  town  of  Gates. 
People  V.  Monroe  County  Court,  93  N.  T.  S. 
452  Such  rule  held  not  changed  by  an 
ordinance  of  the  city  of  Rochester  providing 
that  the  city  treasurer  should  receive,  from 
moneys  collected  by  him  in  payment  of  as- 


sessments for  the  construction  of  the  sewer, 
the  sum  of  $1,350  annually  for  the  purpose 
of  clerk  hire.  Id.  ,  Where  a  naval  construc- 
tor is  detailed  by  the  secretary  of  navy  to 
inspect  a  vessel,  'the  fact  that  she  is  char- 
tered by  the  war  department  as  an  army 
transport  does  not  burden  the  officer  with 
service  not  Incident  to  his  office.  Additional 
compensation  for  such  service  is  prohibited 
by  Rev.  St.  §  1765.   Stocker's  Case,  39  Ct.  CI.  300. 

50.  Statutory  exceptions  which  have  been 
made  relative  to  the  compensation  of  prose- 
cuting attorneys  in  different  counties,  and 
that  in  counties  not  having  a  county  solici- 
tor the  prosecuting  attorney  shall  act  as  the 
legal  advisor  of  the  county  commissioners 
who  shall  fix  his  compensation,  are  not  un- 
constitutional. State  V.  Taylor,  3  Ohio  N.  P. 
(N.   S.)    505. 

51.  Acts  June  15,  1897  (P.  D.  165)  and 
July  2,  1901  (P.  L.  609),  allowing  compensa- 
tion to  constables  for  services  rendered  prior 
to  their  enactment,  are  unconstitutional  as 
violating  Const,  art.  3,  §  11.  Edwards  v. 
McLean,  23  Pa.  Super.  Ct.   43. 

52.  St.  1897,  p.  536,  c.  277,  providing  for  the 
salary  of  justices  of  the  peace,  held  uncon- 
stitutional as  fixing  salaries  according  to 
population  rather  than  duties.  Millard  v. 
Kern  County   [Cal.]    82  P.   329. 

53.  Act  Feb.  22,  1905,  §  33  (24  Stat,  at 
L.  p.  927)  held  unconstitutional.  State  v. 
Burns  [S.  C]  52  S.  E.  960.  Rest  of  such  act 
held  valid.     Id. 

54.  Where  the  sheriff  has  procured  an 
order  of  the  court  of  quarter  sessions  fixing 
the  wages  of  a  keeper  of  malefactors  with  a 
stipulation  that  "this  compensation  covers 
all  fees  to  the  sheriff  or  the  keeper  on  com- 
mitment of  vagrancy,"  the  sheriff  cannot 
thereafter  claim  the  fee  allowed  by  the  fee 
bill  of  1868.  Dougherty  V.  Cumberland  Co., 
26  Pa.   Super.   Ct.    610. 

55.  Compensation  of  "The  Directors  of 
the  Poor  and  of  the  House  of  Employment 
of  the  County  of  Lancaster"  as  fixed  by  the 
Act  of  April  14,  1864  (P.  L.  422)  is  not  af- 
fected by  Act  of  July  2,  1895  (P.  L.  424), 
changing  the  salaries  of  county  officers. 
Nissley  v.  Lancaster  County,  27  Pa.  Super. 
Ct.    405. 

56.  Pub.  Laws,  c.  804,  providing  for  the 
appointment  of  police  commissioners  for  the 
city  of  Newport  and  declaring  that  the  an- 
nual salary  of  the  members  shall  be  paid 
monthly  by  the  city,  held  not  unconstitu- 
tional.    Horton   v.   City  Council   of  Newport 
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the  power  to  fix  the  salaries  of  subordinate  oflBcers  or  employes,*'  but  this  power 
must  be  exercised  in  accordance  with  statutory  enactments.*^  A  public  officer  hav- 
ing power  to  employ  and  discharge  help  may,  as  a  condition  to  retaining  his  place, 
reduce  an  employe's  salary,*'  and  if  the  employe  continues  in  the  place  and  con- 
tinues to  draw  the  reduced  salary,  it  is  equivalent  to  an  agreement  on  his  part  to 
accept  the  latter  sum  for  his  services.*"  A  statute  extending  rules  relative  to  part 
of  a  consolidated  municipality  does  not  operate  to  extend  such  rules  to  parts  of  the 
municipality  to  which  they  are  inapplicable."^  An  exercise  of  discretion  as  to  the 
amount  of  compensation  to  be  paid  an  employe  will  Hot  be  reviewed  by  the  courts 
in  a  collateral  proceeding.*^  An  officer  being  entitled  to  a  reasonable  compensa- 
tion, the  courts  will  not  interfere  with  the  amount  fixed  unless  it  is  unreasonably 
small.*'  In  New  York  certiorari  will  lie  to  review  the  action  of  a  town  board  of 
audit  in  reducing  the  compensation  of  a  public  officer  though  the  claim  has  been 
passed  on  to  the  board  of  supervisors  in  regular  order.** 

Although  an  office  be  a  constitutional  one  if  its  duties  are  statutory,  the  legis- 
lature may  within  reasonable  limits  change  the  duties  and  diminish  the  emoluments 
of  the  office  if  the  public  welfare  requires  it  ;**  but  a  board  having  exercised  its  dele- 
gated authority  to  fix  an  officer's  salary  for  his  entire  term,  its  power  is  exhausted 
and  it  cannot  increase  or  diminish  such  salary.**  A  constitutional  inhibition 
against  the  increase  or  diminution  of  the  salary  of  an  officer  during  his  existing  term 
does  not  render  it  incompetent  for  him  to  accept  compensation,  fixed  after  he  enters 


[R.  I.]  61  A.  759.  Such  law  is  not  In  viola- 
tion of  Const,  art.  4,  §  10,  declaring-  tliat  the 
general  assembly  shall  continue  to  exercise 
powers  previously  exercised  unless  pro- 
hibited in  the  constitution.  Id.  The  legis- 
lature ha-s  the  power  to  appropriate  the 
funds  of  a  county,  or  to  authorize  the  Judges 
of  the  circuit  courts  to  appoint  shorthand 
reporters  and  make  their  compensation  a 
charge  upon  Cook  county,  without  the  ac- 
tion of  the  board  of  commissioners.  People 
V.  Chetlain,  219  in.  248,  76  N.  E.  364,  follow- 
ing People  V.  Raymond,  186  111.  407,  57  N.  B. 
1066. 

57.  Laws  1889,  p.  610,  c.  443,  fixing  sal- 
ary of  stenographer  to  board  of  coroners 
at  $2,500,  held  changed  by  Laws  1901,  p.  32, 
c.  466  and  Acts  1902,  pp.  1067,  1068,  cc.  435, 
436,  giving  the  board  of  estimate  and  ap- 
portionment power  to  fix  salaries  of  ofilcers. 
Hamburger  v.  Board  of  Estimate  and  Ap- 
portionment of  City  of  New  Tork,  109  App. 
Div.  427,  96  N.  Y.  S.  130.  The  necessity  for 
a  clerk  for  the  county  treasurer  and  the 
compensation  to  be  paid  him  are  matters 
within  the  discretion  of  the  county  commis- 
sioners. Jacobson  v.  Ransom  County  [N. 
D.]    105   N.  W.   1107. 

58.  General  council  of  a  city  of  the  sec- 
ond class  has  no  authority  to  pass  an  ordi- 
nance fixing  a  less  compensation  for  the 
city  jailer  than  that  fixed  by  Ky.  St.  1903, 
§  3145  City  of  Paducah  v.  Evitts,  27  Ky. 
L.  R.  864,  86  S.  W.  1123.  Board  of  police 
being  authorized  to  appoint  a  clerk  whose 
salary  shall  not  be  less  than  $500  per  annum, 
held,  salary  of  the  clerk  fixed  by  the  board 
at  $1,800  per  annum  was  binding  on  the  city 
unless  affected  by  the  city  council's  appro- 
priation. Smith  V.  Lowell  [Mass.]  76  N.  B. 
956  Detroit  City  Charter,  §  250  prohibits 
the  common  council  from  creating  any  lia- 
bility payable  out  of  a  particular  fund  in 
excess   of  the   amount  raised  for  that  fund. 


The  estimates  of  the  council  for  a  year  in- 
cluded compensation  for  an  assistant  en- 
gineer for  a  specified  number  of  days,  at  a 
fixed  rate  per  day.  Held,  that  an  assistant 
engineer  who  received  the  compensation 
fixed  in  the  estimate,  could  not  recover  for 
extra  compensation,  based  on  his  having 
worked  over  eight  hours  a  day,  though  an 
ordinance  declared  that  eight  hours  should 
constitute  a  day's  work.  Kobel  v.  Detroit 
[Mich.]   12   Det.  Leg.  N.   613,  J.05  N.  W.   79. 

59,  00.  Hager  v.  Shuck,  27  Ky.  L.  R.  957, 
87  S.  W.  300. 

61.  Under  Gr.  N.  Y.  Charter,  §§  56,  1068, 
adoption  by  the  board  of  education  of  an 
existing  rule  as  to  salaries  of  janitors  of 
public  schools  in  certain  boroughs  held  not 
an  adoption  of  such  rule  as  to  all  of  Great- 
er New  Tork.  People  v.  Board  of  Education, 
104  App.  Div.  162,  93  N.  Y.   S.  300. 

es.  So  held  in  an  action  by  the  employ- 
ing officer  against  the  county  to  recover  ex- 
cess salary  paid.  Jacobson  v.  Ransom  Coun- 
ty [N,  D.]   105  N.  W.  1107. 

63.  Health  officer.  Graves  v.  Paducah 
[Ky.]  89  S.  W.  708.  Salary  of  $250  per  year 
for  health  officer  held  not  unreasonably 
small.     Id. 

64.  Code  Civ.  Proc.  §  2125  construed. 
People  V.  Sipple,  109  App.  Div.  788,  96  N.  Y. 
S.  897. 

65.  Fortune  v.  Buncombe  County  Com'rs 
[N.  C]   52  S.  B.  960. 

Statutes  construed:  St.  1905,  p.  224,  c.  249, 
increasing  the  salaries  of  the  supreme  court 
justices,  has  no  application  to  any  justice 
of  the  supreme  court  in  office  at  the  time 
the  act  was  adopted.  Harrison  v.  Colgan 
[Cal.]   81  P.  1010. 

66.  So  held  where  the  county  board  by 
resolution  fixed  the  compensation  and  ex- 
penses of  the  county  treasurer  for  the  en- 
tire term  of  his  office.  People  v.  Parker,  116 
111.  App.  138. 
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upon  the  discharge  of  the  duties  of  his  office  and  before  the  expiration  of  his  term, 
no  compensation  having  been  theretofore  provided,"^  or  where  the  statute  fixing  his 
salary  is,  during  his  term  of  of6.ce,  declared  void."*  Under  the  New  York  City 
Charter  a  patrolman,  is  not  entitled  to  a  promotion  and  increase  of  salary  until  the 
expiration  of  one  year  from  the  end  of  his  probation  term."" 

An  officer  is  not  entitled  to  unearned  fees,'"'  but  the  right  to  earned  fees  is 
property  which  is  not  lost  by  the  expiration  of  one's  term,''^  nor  can  his  right  there- 
to be  affected  by  any  action  of  the  governing  body  he  served.'^  Where  county  com- 
missioners enter  into  a  contract  with  the  prosecuting  attorney  for  the  bringing  of 
suits  for  the  collection  of  taxes  on  property  theretofore  treated  as  exempt  and  by 
agreement  a  test  case  is  tried,  the  defendants  in  other  similar  cases  agreeing  to 
abide  the  result,  the  percentage  the  attorney  is  to  receive  in  the  event  of  his  securing 
a  judgment  is  not  limited  by  either  law,  justice  or  equity  to  the  amount  involved 
in  the  test  case.^'  The  exclusive  power  to  fix  salaries  being  vested  in  a  board,  the 
legal  incumbent  of  a  position  is  entitled  to  the  salary  fixed  by  the  board  without  any 
further  step  being  necessary  on  the  pajt  of  the  head  of  the  department  under  whom 
he  serves.'^  As  a  general  rule  one  is  not  entitled  to  salary  pending  proceedings 
disputing  his  right  to  the  office.''  Unless  waived,  as  by  failure  to  make  a  demand 
for  reinstatement,''"  an  officer  is  entitled  to  his  salary  while  pending  reinstatement 
after  a  wrongful  discharge,'''   even  though  engaged  in  other  employment.''*     An 


67.  state  v.  Carlisle,  3  Ohio  N.  P.  (N.  S.) 
644. 

68.  County  commissioners  whose  salaries 
are  flxed.by  statutes  declared  unconstitution- 
al during  their  term  of  office  cannot  be  en- 
joined from  receiving  the  pay  provided  by 
the  Act  of  April  21,  1904,  notwithstanding 
the  rate  is  higher  than  they  previously  re- 
ceived under  the-  unconstitutional  statutes 
in  existence  at  the  time  they  came  into  of- 
fice. State  V.  Carlisle,  3  Ohio  N.  P.  (N.  S.) 
644. 

69.  People  v.  McAdoo,  96  N.  T.  S.  445. 

70.  Under  Act  July  11,  1901  (P.  L.  663), 
a  sheriff  is  not  entitled  to  fees  for  serving 
subpoenas  unless  he  actually  serves  them. 
A  niere  offer  to  serve  them  is  insufficient. 
Deitrick  v.  Northumberland  Co.,  24  Pa.  Su- 
per. Ct.  22;  O'Leary  v.  Northumberland  Co.,  24 
Pa.  Super.  Ct.  24.  Where  a  levy  has  been 
made  upon  property  under  a  levari  facias  sur 
mortgage,  but  before  the  sale  the  plaintiff 
has  sold  and  assigned  the  judgment  to  an- 
other and  has  received  the  money  therefor 
without  such  money  going  through  the 
sherifTs  hands,  the  latter  Is  not  entitled  to 
poundage.  Act  July  11,  1901  (P.  L.  663)  con- 
strued. Larzelere  v.  Fisher,  24  Pa.  Super. 
Ct.    194. 

71.  Under  a  resolution  of  a  city  council, 
providing  that  the  city  attorney  should  be 
allowed  a  commission  on  all  sums  collected 
by  him  for  the  city  by  action  to  enforce 
collection  of  taxes,  the  attorney  was  en- 
titled to  commissiohs  on  taxes  paid  the 
city  after  he  went  out  of  office  on  judgments 
obtained  by  him.  City  of  Houston  v.  Stew- 
art [Tex.  Civ.  App.]  90  S.  W.  49.  The.  attor- 
ney was  entitled  to  a  pro  rata  share  in  com- 
missions due  on  judgments  collected  by  the 
city  in  suits  brought  by  him,  but  not  de- 
cided  when    he    went   out   of   office.     Id. 

72.  Where  a  city  attorney  is  to  be  allow- 
ed a  commission  on  all  taxes  collected  by 
him    the  city  cannot  without  the  attorney's 


consent  arbitrarily  release  a  portion  of  judg- 
m.ents  recovered  or  purchase  any  of  the 
property  in  satisfaction  of  a  judgment 
against  it,  if  it  is  liable  to  the  attorney  for 
the  full  amount  of  his  commission.  City  of 
Houston  v.  Stewart  [Tex.  Civ.  App.]  90  S.  W. 
49. 

73.  State  V.  Taylor,    3  Ohio  N.  P.  (N.  S.)    505. 

74.  Examiner  of  dependent  children  is  en- 
titled under  Gr.  N.  T.  Charter  to  salary  fix- 
ed by  board  of  aldermen  without  any  fur- 
ther step  being  taken  by  the  head  of  his 
department.  People  v.  Tully,  47  Misc.  275, 
95  N.  T.   S.   916. 

75.  23  Am.  &  Bng.  Bnc.  of  Law  [2nd  Ed.] 
p.  397.  Under  Pol.  Code,  §  936,  where  a 
judgment  annulling  petitioner's  certificate 
of  election  to  the  office  of  superintendent  of 
schools  of  a  coilnty  had  become  final  by  his 
failure  to  appeal  within  10  days,  as  required 
by  Code  Civ.  Proc.  §  1127,  he  was  not  en- 
titled to  recover  salary  pending  an  appeal 
subsequently  taken.  Wilson  v.  Fisher  [Cal.] 
82  P.    421. 

76.  ^  Where  a  police  officer  wrongfully  re- 
moved leaves  the  city  and  makes  no  demand 
for  reinstatement  or  salary,  he  thereby 
waives  any  claim  against  the  city  for  sal- 
ary after  the  removal.  Gibbs  v.  Manchester 
[N.  H.]  61  A.  128.  An  employe  of  a  mu- 
nicipal corporation  cannot  rest  his  right  to 
recover  upon  contract,  and,  if  "wrongfully 
suspended,  he  cannot,  without  taking  prop- 
er steps  to  have  himself  reinstated,  compel 
the  municipality  to  pay  him  compensation 
during  the  suspension.  Osborne  v.  Colum- 
bus, 3  Ohio  N.  P.  (N.  S.)  1.  Where  the  au- 
thority of  a  civil  service  commission  to  re- 
instate employe  is  disputed  by  a  director  of 
public  safety,  application  should  be  made  to 
a  tribunal  having  jurisdiction  to  decree  and 
enforce   the  order   of  the   commission.     Id. 

77.  Padden  v.  New  York,  45  Misc.  517,  92 
N.  T.  S.  926;  Davenport  v.  Los  Angeles,  146 
Cal.  508,  80  P.  684. 
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officer  drawing  a  per  diem  compensation  is  not  entitled  to  the  same  while  perform- 
ing the  duties  of  another  office  imposed  upon  him  and  for  which  compensation  is 
provided.^"  Usages  are  binding  as  to  past  transactions.'"  An  officer  receiving  a 
salary  for  his  services  is  not  entitled  to  retain  fees  collected  by  him  for  voluntary 
services  performed  after  the  expiration  of  his  term.^^ 

The  unearned  salary  of  a  public  officer  cannot  be  assigned  or  attached  in  satis- 
faction of  a  judgment.*'' 

In  order  that  an  officer  or  employe  may  obtain  his  salary,  there  must  in  most 
states  be  an  unexpended  appropriation  therefor,'^  a  public  officer  not  being  as  a 
general  rule,  personally  liable  for  the  salaries  of  employes.'*  As  a  general  rule  the 
failure  of  an  employing  officer  to  procure  the  determination  of  an  employe's  fees  will 
not  deprive  the  employe  of  his  right  thereto.'"  In  North  Carolina  a  county  super- 
intendent of  health  cannot  delegate  the  performance  of  his  duties  so  as  to  give  his 
employes  the  right  to  make  their  services  a  county  charge.'" 

One  who  has  a  legal  right  to  an  office  for  which  a  salary  has  been  lawfully  pro- 
vided*^ has  a  cause  of  action  to  recover  such  salary  if  a  claim  therefor  has  been 
properly  presented  and  wrongfully  refused,"  or  if  his  services  have  been  tendered 
and  refused.'^  Mandamus  will  not  lie  to  compel  the  payment  of  a  salary  for  which 
no  appropriation  has  been  made.*"  Under  Greater  New  York  City  Charter  a  re- 
covery for  salary  during  period  of  wrongful  suspension  cannot  be  had  in  reinstate- 


78.  So  held  as  regards  wrongfully  dis- 
charged fireman  though  he  accepted  a  posi- 
tion as  sergeant  at  arms  to  the  council  of 
the  municipal  assembly  pending  reinstate- 
ment. Padden  v.  New  York,  45  Misc.  517, 
92   N.   T.   S.   926. 

79.  A  county  assessor  while  serving  as  a 
member  of  a  board  of  review  cannot  draw 
his  per  diem  salary  as  county  assessor.  Acts 
1903,  p.  65,  c.  29  construed.  Daily  v.  Daviess 
County  Com'rs  [Ind.]  74  N.  B.  977. 

80.  United  States  held  not  entitled  to  re- 
cover from  a  former  marshal  payments  made 
to  deputies  for  services  rendered.  Walker 
T.  U.  S.,   139  F.   409. 

81.  In  counties  where  a  public  adminis- 
trator Is  paid  a  salary  he  cannot  retain  the 
fees  allowed  him  for  services  rendered  aft- 
er the  expiration  of  his  term  of  office.  Los 
Angeles  County  v.  Kellogg,  146  Cal.  590,  80 
P.  861. 

82.  Receiver  appointed  in  proceedings 
supplementary  to  execution  against  a  mu- 
nicipal officer  held  not  entitled  to  unearn- 
ed salary  of  latter.  People  v.  Grout,  45 
Misc.  505,  92  N.  T.  S.  742.  See  Assignments, 
6   C.   L.    279. 

83.  Laws  1905,  p.  192,  c.  99  does  not  re- 
peal or  affect  B.  &  C.  Comp.  §  2398,  declar- 
ing that  no  warrant  shall  be  drawn  by  the 
secretary  of  state  unless  there  is  an  unex- 
pended appropriation  therefor.  Calbreath  v. 
Dunbar  [Or.]  81  P.  366.  Appropriation  for 
"salaries  and  labor  of  police  department" 
held  available  to  make  up  deficiency  in  ap- 
propriation specifically  Intended  for  clerk. 
Smith   v.   Lowell    [Mass.]    76   N.   B.    956. 

84.  In  the  absence  of  fraud  a  state  au- 
ditor Is  not  liable  for  salary  of  a  clerk  In 
his  office  on  the  ground  of  misappropria- 
tion of  funds  merely  because  the  funds  ap- 
propriated for  payment  of  clerks  in  the  of- 
fice were  exhausted  by  the  auditor  paying 
other  clerks  for  services  rendered  after 
those  of  the  clerk  in  question.  Shuck  v. 
Coulter   [Ky.]    90   S.  W.   271. 


85.  Failure  of  the  commissioner  of  public 
charities  to  procure  an  allowance  of  fees 
by  the  Judge  ordering  the  commitment  of 
insane  persons  held  not  to  deprive  an  ex- 
aminer of  indigent  insane  acting  under  the 
employment  of  the  commissioner  of  the  right 
of  compensation  for  his  services.  Strong  v. 
New  York,  110  App.  Div.  188,  96  N.  Y.  S.  1083. 

86.  Copple  V.  Davie  County  Com'rs,  138 
N.  C.   127,  50  S.  E.  574. 

87.  Coroner's  clerk  held  not  entitled  to 
any  salary.  Munch  v.  New  York,  93  N.  Y.  S. 
509;  O'Connor  v.  New  York,  48  Misc.  407, 
95  N.  Y.  S.  504. 

88.  Where  a  complaint  of  a  Justice  of 
the  peace  against  a  county  to  recover  fees 
alleged  that  on  a  specified  date  plaintiff 
presented  to  the  board  of  supervisors  for 
allowance  and  filed  with  the  clerk  of  the 
board  his  claim  for  services  as  a  justice  of 
the  peace  of  a  certain  township,  which  claim 
was  duly  itemized  and  was  certified  by  plain- 
tiff to  be  correct,  and  that  the  amount  claim- 
ed was  then  Justly  due  and  that  such 
claim  was  presented  within  a  year  after  the 
last  item  therein  set  out  accrued,  a  copy  of 
which  was  annexed  and  marked  an  exhibit 
and  made  a  part  of  the  complaint,  it  contain- 
ed a  sufficient  statement  of  the  steps  taken 
by  plaintiff  in  presenting  his  claim  to  the 
board  of  supervisors  and  stated  a  cause  of 
action.  Millard  v.  Kern  County  [Cal.]  82 
P.  329. 

80.  Policeman.  French  v.  Lawrence 
[Mass.]  76  N.  E.  730.  Allegations  in  peti- 
tion that  the  city  Illegally  and  unjustifiably 
prevented  plaintiff  from  performing  his 
duties  held  surplusage  and  could  not  be  con- 
strued as  amounting  to  allegations  that 
plaintiff  had  even  been  suspended  by  re- 
moval, or  that  his  tender  of  services  was 
made  during  such  suspension  or  after  the 
removal.     Id. 

90.     Fitzsimmons    v.    O'Neill,     214    111 

73    N.   E.    797,    afg.    114    111,    App.    168. 
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ment  proceedin^.'^  An  officer  suing  for  salary  must  establish  his  right  to  the  of- 
fice to  which  the  salary  attaches/^  and  any  fact  tending  to  show  that  he  was  not  an 
officer  is  available  to  defendant  under  a  general  denial."'  An  admission  of  plain- 
tifE's  appointment  establishes  a  prima  facie  case  in  plaintiff's  favor.'*  Allegations 
in  the  petition  must  be  consistent.""  Payment  to  a  de  facto  officer  is  a  good  defense 
to  an  action  brought  against  a  municipality  by  a  de  jure  officer  to  recover  the  same 
salary  after  he  has  acquired  or  regained  possession."*  The  court  of  claims  has  no 
jurisdiction  of  actions  to  recover  the  fees  of  a  Federal  coui-t  commissioner  unless 
his  accounts  have  been  submitted  to  the  district  or  circuit  court  and  to  the  attorney 
general  for  approval."'  In  California  the  supreme  court  is  the  only  tribunal  to 
which  the  justices  of  the  district  courts  of  appeal  can  appeal  for  the  determination 
of  the  amount  of  the  latter's  salary."' 

Payments  exceeding  the  amount  iixed  by  law  may  be  recovered"'  with  in- 
terest.^ 

An  officer  being  required  to  account  for  fees  he  will  be  required  to  account  for 
all  fees  earned  by  him  for  official  services  whether  collected  or  not,^  and  an  officer 
dying  during  his  term,  fees  paid  his  successor  by  the  deceased  officer's  representatives 
to  finish  certain  work  which  deceased  had  been  paid  for  are  properly  chargeable 
against  the  successor.'  In  Ohio  fees  collected  by  a  mayor  for  violation  of  penal  or- 
dinances should  be  paid  into  the  city  treasury  when  the  -amount  of  such  fees  and 
also  the  salary  of  the  mayor  has  been  fixed  by  the  council.*  Under  statutes  pro- 
viding for  reimbursement  of  officers  for  "sums  of  money  actually  expended," 
officials  are  not  entitled  to  reimbursement  for  expenses  paid  for  in  work." 

Vacations. — The  extent  of  the  leave  of  absence  of  an  employe  of  the  govern- 


91.  Gr.  N.  T.  Charter,  5  537  construea. 
People  V.  "Woodbury,  102  App.  Div.  462,  92 
N.  T.  S.  442.  This  is  especially  true  where 
no  evidence  as  to  the  amount  of  such  com- 
pensation was  introduced  in  such  proceed- 
ing.    Id. 

92.  ,Murtag-h  v.  New  York,  106  App.  Div. 
98,    94   N.   T.   S.    308. 

93.  Action  by  policeman  held  defendant 
could  show  that  appointment  was  invalid 
by  reason  of  the  fact  that  the  number  of 
men  on  the  force  exceeded  the  statutory 
limit.  Appointment  was  admitted.  Mur- 
tag-h  V.  New  Tork,  106  App.  Div.  98,  94  N. 
Y.   S.    308. 

94.  Murtagh  v.  New  York,  106  App.  Div. 
98,    94   N.   Y.    S.   308. 

95.  An  averment  In  a  petition  by  such  a 
clerk  that  he  was  arbitrarily  and  without 
cause  removed  from  his  position  by  the 
board  of  public  service  is  negatived  by  the 
further  averment  that  he  was  removed  while 
the  board  was  acting  within  the  scope  of  its 
duties,  and  the  petition  is  thereby  rendered 
insufficient  agi.inst  demurrer.  Hutchinson 
v.  Dima,  6  Ohio  C.  C.  (N.  S.)  529,  afg,  3  Ohio 
N.   P.    (N.   S.)    55. 

96.  Ii)  proceedings  supplementary  to  exe- 
cution against  a  municipal  officer  who  had 
been  reinstated  after  a  wrongful  discharge, 
an  assignment  by  the  judgment  debtor  to 
the  receiver  of  all  sums  due  or  to  become 
due  on  account  of  claim  for  salary  held  to 
convey  nothing.  People  v.  Grout,  45  Misc. 
505,    92    N.    Y.    S.    742. 

97.  Acts  of  1875,  1894,  and  1898  constru- 
ed.    Summey's  Case,   39  Ct.  CI.   199. 

98.  Harrison  v.   Colgan    [Cal.]    81   P.   1010. 

99.  A  county  is  entitled   to  recover   from 


the  county  assessor  the  sum  he  has  been 
paid  for  his  services  rendered  in  excess  of 
the  per  diem  for  the  maximum  number  of 
days  fixed  by  Acts  1895,  p.  207,  c.  101.  Dally 
V.  Daviess  County  Com'rs  [Ind.]  74  N.  B.  977. 
The  court  says:  "A  county  is  not  to  be  ab- 
solved from  the  obligations  of  common  hon- 
esty where  it  is  seeking  the  return  of  money 
paid  under  mistake  and  we  do  not  assert 
that  the  mere  fact  that  a  county  may  hav-e 
had  a  technical  defense  to  a  demand  will 
relieve  it  of  the  consequences  of  payment 
where.  In  the  matter  of  substance,  and  as  be- 
tween man  and  man,  it  would  be  just  for 
the  defendant  to  retain  the  money."  Id. 
Under  Burns'  Ann.  St.  1901,  §§  7913,  7918,  a 
settlement  and  dismissal  of  a  suit  brought 
to  recover  money  illegally  allowed  coun- 
ty auditor  does  not  release  the  defendant 
from  liability  to  the  county  for  the  repay- 
ment of  moneys  illegally  detained  by  him. 
Zuelly  v.  Casper   [Ind.  App.]    76  N.   E.   646.' 

1.  A  county  is  entitled  to  6  per  cent,  in- 
terest on  money  illegally  allowed  by  the 
county  commissioners  to  the  county  auditor 
and  withheld  by  the  latter  from  the  coun- 
ty.    Zuelly  V.  Casper  [Ind.  App.]  76  N.  E.  646. 

2.  Boettcher  v.  Lancaster  County  [Neb.] 
103  N.   W.   1075. 

3.  Clerk  of  court.  Boettcher  v.  Lancas- 
ter County   [Neb.]    103   N.  W.   1075. 

4.  City  of  Cambridge  v.  Smallwood,  6 
Ohio  C.  C.  (N.-S.)  230;  City  of  Bellefontaine 
V.  Havlland,   3  Ohio  N.  P.   (N.  S.)    99. 

5.  Under  Sess.  Acts  1903,  pp.  270,  271,  an 
official  stenographer  Is  not  entitled  to  an 
allowance  for  railroad  fare  paid  by  him  In 
work  for  the  attorney  of  the  road.  State 
V.  Woodside,  112  Mo.  App.  451,   87  S.  W.  8. 
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ment  printing  office  must  be  measured  by  the  extent  of  his  work  during  the  year  in 
the  proportion  of  one  to  eleven/  and  he  is  entitled  to  the  same  pay  as  if  he  had 
remained  at  work.'  . 

Pensions,  reliefs  and  6  erie/lfe.'— According  to  the  public  or  private  nature  of 
these  funds  they  must  be  regarded  as  pensions®  or  fraternal  mutual  benefit  in- 
surance^" and  are  consequently  treated  elsewhere. 

OmcERs  OF  CoKPOEATioNS ;  OFFiciAi  BONDS ;  Opening  and  Closing;  Opening  Judgments; 
Opinions  of  Couet;  Options;  Obdbs  of  Proof;  Oedees  foe  Payment;  Oedebs  of 
Codkt;  Oedinancks;  Otstebs  and  Clams,  see  latest  topical  index. 

PAEDOBTS  AND  PABOLES. 

A  convict  accepts  a  pardon  subject  to  all  its  valid  conditions  and  limitations 
and  must  comply  therewith.^^  If  he  violates  the  terms  of  a  conditional  pardon 
he  may  be  rearrested  and  recommitted  to  undergo  the  punishment  imposed  by  his 
sentence  or  so  much  thereof  as  he  has  not  already  suflered.^^  But  such  rearrest  and 
recommitment  cannot  be  had  upon  the  mere  order  of  the  board  of  pardons,  unless 
the  statute  or  the  terms  of  the  pardon  so  provide.^'  The  convict  is  entitled  to  a 
hearing  before  a  court  of  general  criminal  jurisdiction  to  show  that  he  has  per- 
formed the  conditions  of  his  pardon  or  has  a  legal  excuse  for  not  having  done  so.^* 
But  where  the  terms  of  a  pardon  expressly  authorize  the  arrest  and  detention  of  a 
convict  who  has  violated  the  terms  of  his  pardon,  it  is  the  duty  of  a  sheriff  to  whom 
the  fact  of  such  violation  is  made  known  from  any  responsible  source,  to  make 
such  arrest,^'  and  where  the  rearrested  convict  then  makes  application  for  a  writ 
of  habeas  corpus  it  is  the  duty  of  the  court  to  which  application  is  made  to  inquire 
into  the  truth  of  the  alleged  violation  of  the  terms  of  the  pardon.^' 


6.  Taylor's   Case.    39    Ct.   CI.    43. 

7.  Is  not  entitled  to  pay  for  Sunday. 
Taylor's  Case,    39  Ct.  CI.   43. 

8.  See  4  C.  L.   861,  n.  44,  46. 

9.  See  Pensions,  4  C.  ti.  970. 

10.  See  Fraternal  Mutual  Benefit  Asso- 
ciations,   5    C.    Li.    1623. 

11.  12.     Ex  parte  Alvarez  [Fla.]  39  So.  481. 

13.  Florida  board  of  pardons  has  no  pow- 
er to  determine  that  a  criminal  has  violated 
the  conditions  of  his  pardon  and  to  revoke 
the  same  without  a  hearing.  Ex  parte  Al- 
varez   [Fla.]    39   So.   481. 

14.  Ex    parte    Alvarez    [Fla.]    39    So.    481. 
NOTE.     ProcednTe:     "The     proceeding     to 

test  the  question  whether  or  not  there  has 
been  a  violation  of  or  noncompliance  with 
the  condition  or  conditions  of  a  pardon  is 
purely  informal.  The  established  practice 
at  the  common  law  and  in  the  American 
states,  in  the  absence  of  statutory  regulation 
and  In  the  absence  from  the  pardon  itself 
of  express  stipulations  for  that  purpose,  is 
for  some  court  of  general  criminal  jurisdic- 
tion, upon  having  its  attention  called,  by  affi- 
davit or  otherwise,  to  the  fact  that  a  par- 
doned convict  has  violated  or  failed  to  com- 
ply with  the  conditions  of  his  pardon,  to  is- 
sue a  rule,  reciting  the  original  judgment 
of  conviction  and  sentence,  the  pardon  and 
its  conditions,  and  the  alleged  violation  of 
or  noncompliance  with  the  condition  or  con- 
ditions thereof,  and  requiring  the  sheriff  to 
arrest  the  convict  and  bring  him  before  the 
court,  to  show  cause,  if  any  he  can,  wiy  the 
original   sentence  imposed  upon  him   should 


not  be  executed.  A  copy  of  such  rule  should 
be  served  upon  the  convict  at  the  time  of 
his  arrest.  When  brought  before  the  court 
upon  such  rule,  if  the  prisoner  denies  that 
he  is  the  same  person  who  was  convicted, 
sentenced,  and  pardoned,  he  is  entitled  to 
have  a  jury  summarily  empaneled  to  try 
such  issue;  but,  if  his  identity  is  not  denied, 
all  the  other  facts  and  issues  can  be  heard 
and  tried  by  the  juuge  alone,  unless  the 
judge  solely  witnin  his  discretion,  shall  see 
proper,  for  his  own  satisfaction,  to  submit 
the  facts  to  a  jury  for  determination.  If  it 
be  found  upon  such  investigation  that  there 
has  not  been  a  violation  of  or  noncompliance 
with  the  condition  or  conditions  of  the  par- 
don, or  if  the  convict  shall  show  to  the  satis- 
faction of  the  court  some  valid  reason  or 
excuse  for  such  violation  or  noncompliance, 
he  should  be  discharged  from  custody;  but 
if  the  violation  of  or  noncompliance  with  the 
condition  or  conditions  of  the  pardon  be 
established  to  the  satisfaction  of  the  court, 
without  any  legal  reason  or  excuse  therefor, 
the  convict  should  be  remanded  to  cus- 
tody and  ordered  to  have  the  original  sen- 
tence imposed  upon  him,  duly  executed,  or 
so  much  thereof  as  has  not  been  already 
suffered  by  him.  Such  inquiry  and  proceed- 
ings may  properly  be  had  on  the  trial  of  a 
habeas  corpus  proceeding  instituted  by  the 
convict  himself  to  test  the  validity  of  his 
arrest  and  detention  by  the  sheriff  for  an 
alleged  violation  of  the  condition  of  the  par- 
don."— From  syllabus  (by  court)  in  Ex  parte 
Alvarez   [Fla.]    39   So.    481. 
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A  statute  in  existence  at  the  date  of  a  judgment  against  a  convict,  providing 
for  commxitation  of  sentences  for  good  conduct  and  deiining  credits  to  be  allowed, 
becomes  a  part  of  a  sentence  and  inheres  into  the  punishment  assessed.^'  Such  a 
statute  is  not  therefore  an  invalid  interference  with  the  power  to  pardon  as  con- 
ferred on  certain  officers  by  the  constitution.^'  But  a  statute  which  authorizes 
a  local  board  to  remit  a  portion  of  a  sentence  without  fixing  any  basis  for  such  re- 
mission by  defining  credits  to  be  allowed  for  good  conduct  is  unconstitutional  because 
an  infringement  of  the  power  to  pardon  conferred  by  the  constitution.^"  The 
Federal  act  of  1903  "to  regulate  commutation  for  good  conduct  for  United  States 
prisoners"  does  not  apply  to  prisoners  sentenced  before  its  passage.'"'  The  fact  that 
an  attorney  convicted  of  a  crime  involving  moral  turpitude  was  pardoned  by  the 
governor  of  the  state  is  no  defense  to  a  disbarment  proceeding  based  on  such  con- 
viction.^^ An  escaped  convict  cannot  be  allowed  time  on  his  sentence  while  il- 
legally at  large  upon   unlawful  escape.^^ 

Where  a  reprieve  by  the  governor  fixes  a  date  for  execution  of  a  death  sen- 
tence beyond  the  date  of  a  decision  by  an  appellate  court  denying  a  new  trial,  such 
court  need  not  fix  a  day  for  the  execution.^^  A  reprieve  staying  execution  of  a  death 
sentence,  granted  to  allow  an  appeal  to  the  Federal  supreme  court  in  a  habeas 
corpus  proceeding  is  not  a  "proceeding  against  the  prisoner"  pending  such  proceed- 
ings in  the  Federal  court.^* 
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§  1.  Custody   and   Control  of   CliJld    (877). 

§  2.  Support  and  Necessaries    (880). 

§  3.  Services,     E^amin^s    and    Injnrles    to 

ChUd  (881).     Ema,ncipation    (883). 


§  4.     Property    Rights    and    Dealings    Be- 
tTveen  Parent  and  Child   (884). 

§  5.     Lrlablllty  for  Child's  Torts  (885). 


§  1.     Custody  and  control  of  child."^ — The  paramount  control  "of  the  child  is 
in  the  state  which  may  dispose  of  the  child  contrary  to  father's  right. ^^     But  unless 


15.  Sheriff  was  Justified  in  arresting  con- 
vict found  by  pardon  board  to  have  violated 
his  pardon.    Bx  parte  Alvarez  [Fla.]  39  So.  481. 

16.  Ex  parte  Alvarez  [Fla.]  39  So.  481. 
Pardon  was  granted  upon  condition  of  good 
behavior  and  board  of  pardons  attempted  to 
revoke  it  on  finding  the  convict  had  violated 
the  condition.  He  was  rearrested  and  ap- 
plied for  habeas  corpus  but  was  remanded 
to  custody.  The  record  did  not  show  any  In- 
quiry by  the  court  below  before  taking  such 
action,  and  the  judgment  was  therefore  re- 
versed and  remanded  so  that  the  convict 
could  have  a  proper  hearing.     Id. 

17.  IS.  Fite  V.  State,  114  Tenn.  646,  88  S. 
W.  941. 

19.  Shannon's  Code,  §  7423,  which  confers 
on  board  of  workhouse  commissioners  power 
to  remit  sentences  without  defining  credits,  is 
an  Invasion  of  the  governor's  power  to  par- 
don, conferred  by  Const,  art.  3,  §  6.  Fite  v. 
State,  114  Tenn.  646,  88  S.  W.  941. 

21).  Act  June  21,  1902,  c.  1140.  32  Stat.  397 
construed.  United  States  v.  Farrar  [C.  C.  A.] 
139  F.  260. 

21.  The  pardon  did  not  efface  the  moral 
turpitude  and  want  of  professional  honesty 
Involved  in  the  crime — embezzlement  of  cli- 
ent's funds — nor  remove  the  stain  from  the 
moral  character  of  the  attorney.  People  v. 
Gilmore,  214  lU.  569,  73  N.  B.  737. 

aa.     Validity  of  sentence,  as  basis  of  extra- 


dition proceedings,  is  not  affected  by  lapse 
of  time  while  convict  is  illegally  at  large. 
Bx   parte  Moebus,   137   P.   154. 

23.     Rogers  v.  Peck,  26  S.  Ct.  87. 

a4.  U.  S.  Bev.  St.  §  766  does  not  apply  so 
as  to  render  such  reprieve  void.  Rogers  v. 
Peck,    26    S.   Ct.    87. 

25.  Scope  of  topic. — ^It  is  confined  to  the 
relationship  of  parent  and  child  and  their 
rights  and  liabilities  inter  se,  excluding  the 
law  of  Adoption  of  Children  (5  C.  L.  41) ;  Bas- 
tards (5  C.  L.  412);  Alimony  (5  C.  L.  101)  and 
Divorce  (5  C.  L.  1026);  Infants  (6  C.  L.  1)  and 
Descent  and  Destribution   (5   C.  L.   995). 

26.  See  4  C.  L.  873. 

27.  A  minor  over  18  years  old  may  enlist 
in  the  navy  without  parents'  or  guardian's 
consent.  Elliott  v.  Harris,  24  App.  D.  C.  11. 
Sec.  1117,  U.  S.  Rev.  St.  (Comp.  St.  1901,  p. 
813),  providing  that  no  minor  shall  enlist 
or  be  mustered  Into  military  service  of  the 
U.  S.,  refers  only  to  the  army.  Id.  Code  Civ. 
Proc.  Cal.  §  1747,  under  which  guardians  may 
be  appointed  for  children,  or  their  estates 
when  no  guardians  have  been  appointed  by 
deed  or  will,  is  valid;  and  proceedings  there- 
under whereby  parents  were  deprived  of  the 
custody  of  children,  the  president  of  the 
Society  for  the  Prevention  of  Cruelty  to 
Children  being  placed  In  charge,  gives  no 
right  of  action  by  the  parents.  Wadleigh  v. 
Newhan,   136   P.    941. 
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there  is  a  statute  to  the  contrary,  the  courts  are  bound  to  recognize  the  father's 
paramount  right  to  the  custody  of  his  child,  unless  he  is  unfit  or  disqualified,"'  for 
it  is  to  the  best  interests  of  child  that  it  should  be  with  its  natural  parents.^"  His 
right  is  superior  to  or  inclusive  of  the  mother's^"  or  any  other  relative's,'^  and 
neither  the  mother's  attempted  testamentary  disposal  of  custody  of  the  child"" 
nor  the  appointment  of  a  guardian  pursuant  thereto''  will  defeat  it.  The  father's 
paramount  right  is  not  dependent  on  his  support  of  the  child.'*  In  absence  of  stat- 
ute the  father's  authority  passes  on  his  death  to  the  surviving  mother.'^  The  father 
is  presumed  fit  for  custody  of  child  until  the  contrary  is  proven.''  He  may  teach 
it  any  religion  that  does  not  inculcate  brealiing  of  laws."  His  power  of  disposi- 
tion of  it  is  limited  only  by  interest  of  child,"  though  it  is  said  that  contracts  by 
parents  to  transfer  to  others  the  custody  of  their  children  are  against  public  policy 
and  ordinarily  unenforceable."  The  prima  facie  right  to  custody  of  a  minor  child 
being  in  the  father,  a  claim  that  this  right  has  been  relinquished  by  contract  must 
be  supported  by  clear  and  strong  proof,*"  and  a  contract,  to  have  the  effect  of  de- 
priving the  father  of  his  rights,  must  be  certain  and  deiinite.*^  Where  as  in  divorce 
the  custody  is  taken  from  the  father  and  given  to  the  mother,  reasonable  access  to 
visit  the  child  is  implied  unless  clearly  forbidden.*"  As  between  them  it  will  be 
awarded  to  whoever  can  best  care  for  the  child.*'     In  New  York  a  statute** 


as.  Terry  v.  Johnson  [Neb.]  103  N.  "W.  319. 
Father's  paramount  right  should  not  be  in- 
vaded without  good  cause,  though  child's 
welfare  Is  first  consideration.  Hernandez  v. 
Thomas  [Fla.]  39  So.  641.  Father  is  natural 
guardian  of  infant  children  and  has  para- 
mount right  to  their  custody;  but  this  right 
Is  not  absolute  and  unconditional.  Taylor 
v.  Taylor,  103  Va,  750,  50  S.  E.  273.  Code, 
S  3192,  declares  parents  to  be  the  natural  guar- 
dians of  the  persons  of  their  minor  children, 
entitled  to  their  care  and  custody.  Van 
Auken  v.  Wieman  [Iowa]  104  N.  W.  464. 
Courts  will  not  deny  father's  right  because 
he  contemplates  taking  child  to  another 
state.  Ex  parte  Davidge  [S.  C]  51  S.  B.  269. 
In  Minn,  a  father's  right  is  paramount  by 
statute  as  well  as  by  common  law.  State  v. 
Martin  [Minn.]  103  N.  W.  888. 

29.     Terry  v.  Johnson  [Neb.]  103  N.  W.  319. 

SO.  Father's  claim  superior  to  mother's. 
Ex  parte  Davidge  [S.  C]  51  S.  E.  269.  Fath- 
er and  mother  being  equally  fit  custodians, 
custody  of  5  year  old  son  was  awarded  the 
father.  People  v.  Sinclair,  47  Misc.  230,  95  N. 
T.  S.  861.  A  mother  cannot  maintain  an 
action  for  the  enticement  of  her  son  while 
the  father  is  alive  and  lives  with  her.  Soper 
T.  Igo,  Walker  &  Co.,  28  Ky.  L.  R.  519,  89  S. 
•W.  638. 

31.  Father  of  infant  child  gave  It  to  his 
sister  upon  death  of  the  child's  mother. 
Later,  when  he  remarried,  he  was  held  en- 
titled to  custody  of  the  child,  being  of  good 
character  and  sufflcient  means.  Van  Auken 
V.  Vyieman    [Iowa]   104   N.   W.   464. 

32,  33.  Gilmore  v.  Kitson  [Ind.]  74  N.  E. 
1083. 

34.  Although  mother  supports  and  edu- 
cates children  father  has  a  right  to  see  them 
pnri  write  to  and  visit  them  at  college.  In  re 
Redmond,  113  Mo.  App.  351,  88  S.  W.  129. 

35.  The  exclusive  power  of  the  father  to 
appoint  a  testamentary  guardian  superior  to 
the  surviving  mother  as  once  recognized  in 
New  York  has  been  repealed.  Kellogg  v. 
Burdick,   96  N.  T.  S.  965. 


36.  Burden  of  proving  contrary  is  on  per- 
son averring  it.  Parker  v.  Wiggins  [Tex.]  86 
S.  W.  788;  State  v.  Martin  [Minn.]  103  N.  W. 
888.  Mother's  parol  gift  of  child  In  view"  of 
death  is  not  binding.  Parker  v.  Wiggins 
[Tex.  Civ.  App.]  86  S.  W.  788. 

sr.     Hernandez  v.  Thomas  [Fla.]  39  So.  641. 

38.  Ex  parte  Davidge   [S.  C]   51  S.  E.  269. 

39.  Agreement  by  father  to  transfer  cus- 
tody of  child  if  he  could  not  care  for  it  un- 
enforceable where  he  was  able  to  place  child 
in  a  good  permanent  home  and  person  de- 
manding custody  could  not  give  proper  care. 
Hernandez  v.  Thomas  [Fla.]  39  So.  641.  Par- 
ol gift  of  child  by  mother  when  dying  held 
not  to  bar  father's  rights  to  child,  and  could  not 
bar  his  rights  even  had  he  consented,  since 
such  contract  would  be  unenforceable,  unless 
the  child's  welfare  demanded  its  enforce- 
ment. Parker  v.  Wiggins  [Tex.  Civ.  App.] 
86  S.  W.  788. 

40.  Looney  v.   Martin    [Ga.]    51   S.   E.   304. 

41.  Evidence  held  insufl^cient  to  show  a 
certain  and  definite  promise  by  father  to 
give  chiiaren  to  their  maternal  grandparents 
during  the  grandfather's  life,  and  custody 
awarded  the  father.  Dooney  v.  Martin  [Ga.l 
51  S.   B.   304. 

42.  Procedure  in  divorce  proceeding  un- 
der statute.  Newman  v.  Newman,  93  N.  T. 
S.  847.  Father  entitled  to  visit  and  enjoy 
society  of  child  custody  of  which  was  award- 
ed the  mother  in  divorce,  at  reasonable 
times  and  places.  Barlow  v.  Barlow  [Ky.] 
90  S.  W.  216.  In  awarding  custody  of  child, 
the  court  need  not  and  usually  will  not  award 
exclusive  and  uninterrupted  custody  and 
control  to  one  parent  only.  Commonwealth 
V.  Strickland,  27  Pa.  Super.  Ct.  309. 

43.  Where  evidence  shows  that  mother 
has  most  time  to  devote  to  child,  both  parents 
being  otherwise  equally  fitted  for  its  cus- 
tody, the  mother  is  entitled  to  it  as  being  for 
best  Interest  of  child.  People  v.  Elder  98 
App.  Div.  244,  90  N.  Y.  S.  703.  Welfare  of 
child  is  supreme  consideration  in  awarding 
custody  of  child.     Taylor  v,   Taylor,   103   Va. 
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abolishes  common-law  preference  of  father  and  makes  eitlier  parent  equally  en- 
titled to  custody  of  child.*^  In  some  states  a  palrent  may  by  will  fix  the  custody  of 
the  child  and  its  guardianship.**     Some  allow  only  the  father  to  do  this.*' 

But  while  the  courts  recognize  the  rights  of  the  natural  parents  to  their 
children's  custody,**  and  will  prefer  them  to  grandparents  or  others,*"  and  will 
separate  children  from  parents  only  on  the  most  convincing  proof  of  the  parents' 
unfitness, "^  the  paramount  consideration  is  the  children's  welfare,'^^  though  mere  con- 
sideration of  wealth^^  or  personal  affections  are  not  sufficient  to  abrogate  the  parent's 
paramount  right.°^  Little  weight  is  attached  to  child's  preference**  unless  it  is 
mature.^"  Adopting  parents  are  entitled  to  custody  of  infants  (if  not  shown  to 
be  unfit)  rather  than  a  grandmother**  and  especially  when  she  i^  of  bad  character."^ 

The  power  to  make  the  award  of  custody  is  discretionary  and  is  generally  for 
the  trial  court."* 

The  right  of  custody  ends  at  maturity.**  It  is  not  a  taking  from  rightful 
custody  if  a  child  of  intelligent  age  goes  voluntarily  from  one  in  loco  parentis  to 
another.*" 


750,  BO  S.  E.  273.  When  father  would  have 
to  hire  a  housekeeper  to  care  for  children, 
their  custody  is  preferably  given  to  mother 
who  supervises  them  personally.  Redmond 
V.  Redmond,  113  Mo.  351,  88  S.  "W.  129.  In 
action  for  divorce  for  cruel  and  Inhuman 
treatment  mother  was  given  child,  7  or  8 
years  old,  and  in  delicate  health.  Barlow -v. 
Barlow  [Ky.]  90  S.  W.  216.  Where  father 
was  shown  fit  and  capable  and  mother  had 
left  the  home  and  was  dependent  on  a  broth- 
er for  support,  custody  of  child  was  properly 
awarded.  Taylor  v.  Taylor,  103  Va.  750,  50 
S.  E.  273. 

44.  Laws  1896,  c.  272,  S  92. 

45.  People  v.  Elder,  90  N.  T.  S.  703. 

4«.  In  South  Carolina  Civ.  Code  1902,  § 
2689  gives  father  right  to  dispose  of  custody 
of  infant  by  deed  or  will  Implying  right  In 
father  against  all  the  world  even  its  official 
guardian.  Ex  parte  Davidge  [S.  C]  61  S.  B. 
269. 

47.  The  will  of  mother  awarding  custody 
of  children  to  her  mother  is  a  nullity  as  § 
2086,  Rev.  St.  1892  gives  sole  power  to  ap- 
point testamentary  guardian  to  father.  Her- 
nandez v.  Thomas  [Ela.]  39  So.  641.  Mother 
cannot  will  away  custody  of  child  against 
father's  consent.  Gilmore  v.  Kitson  [Ind.] 
74  N.  B.  1083. 

48.  Gilmore  v.  Kitson  [Ind.]  74  N.  E.  1083; 
Terry  v.  Johnson  [Neb.]  103  N.  W.  319.  Duty 
of  court  to  award  child  to  father  unless  lat- 
ter is  clearly  unqualified  and  incompetent. 
Parker  v.  Wiggins  [Tex.  Civ.  App.]  86  S.  W. 
788. 

49.  Father  being  of  good  character  and 
desirous  of  placing  child  in  a  home  where 
surroundings  and  care  would  be  good,  was 
given  custody  In  preference  to  grandmother 
who  lived  In  disreputable  neighborhood  and 
neglected  child's  welfare.  Hernandez  v. 
Thomas   [Pla.]  39  So.  641. 

60.  Evidence  insufficient  to  sustain  charge 
of  unfitness  against  father.  Ex  parte  Dav- 
idge [S.  C]  51  S.  B.  269.  Courts  cannot  in- 
terfere with  parental  right  except  upon  im- 
perative necessity — gross  misconduct  on  part 
of  parent.  Van  Auken  v.  Wieman  [Iowa] 
104  N.  W.  464. 

51.     Redmond   v.    Redmond,    113    Mo.    App. 


351,  88  S.  W.  129;  Barlow  v.  Barlow  [Ky.]  90 
S.  W.  216;  Parker  v.  Wiggins  [Tex.]  86  S.  W. 
788 I.Hernandez  v.  Thomas  [Fla.]  39  So.  641; 
Taylor  v.  Taylor,  103  Va.  750,  50  S.  B.  273; 
Ex  parte  Davidge  [S.  C]  51  S.  B.  269.  It  is 
said  in  Gilmore  v.  Kitson  [Ind.]  74  N.  E.  1083 
that  state  will  deprive  parent  of  child  on  its 
own  motion  if  its  welfare  demands  It;  and 
in  case  of  divorce  proceedings,  welfare  of 
child  controls  its  disposition;  so  too,  in  case 
of  its  abandonment  by  the  father.  Father 
denied  custoay  of  child  which  had  been 
brought  up  by  grandmother  because  the 
child's  condition  demanded  care  which  only 
the  grandmother  could  give.  But  father 
given  leave  to  reneiw  application  after  one 
year.     Ex  parte  Davidge   [S.  C]   51  S.  E.  269. 

52.  Gilmore  v.  Kitson  [Ind.]  74  N.  E.  1083; 
Bx  parte  Davidge  [S.  C]   51  S.  B.  269. 

53.  Van  Auken  v.  Wieman  [Iowa]  104  N. 
W.  464. 

54.  Child's  preference  for  father  based 
merely  on  prospect  of  less  restraint  under 
his  custody  and  no  good  reason  Is  not  con- 
trolling. People  v.  Elder,  98  App.  Div.  244, 
90  N.  T.  S.  703.  The  affection  of  an  8  year 
old  child  for  Its  foster  parents  has  little 
weight  with  the  courts.  Parker  v.  Wiggins 
[Tex.  Civ.  App.]    86   S.  W.  788. 

65.  A  mature  child  aged  17  will  be  allow- 
ed to  exercise  choice  of  custodians  if  based 
on  proper  Information  and  experience.  Ter- 
ry V.   Johnson    [Neb.]   103  N.   W.    319. 

56,  67.  Grandmother  was  convicted  keeper 
of  house  of  prostitution.  Evidence  held  not 
to  show  unfitness  of  adopting  parents. 
Smiley   v.    Mcintosh    [Iowa]    105    N.    W.    577. 

58.  This  is  especially  true  in  Pa.  where 
on  a  habeas  corpus  proceeding  the  record 
does  not  appear  in  appellate  court.  Com- 
monwealth V.  Strickland,  27  Pa.  Super.  Ct. 
309;  Taylor  V.  Taylor,  103  Va.  750,  50  S.  E.  273. 
Because  of  its  superior  opportunities  to 
judge  witnesses.  Weathersby  v.  Jordan 
[Ga.]    52   S.    B.    83. 

59.  Boehler  v.  Boehler  [Wis.]  104  N.  W. 
840. 

60.  Where  a  child  18  years  old  after  liv- 
ing 7  years  with  one  aunt  visits  another  and 
then  voluntarily  without  force,  fraud  or  per- 
suasion,   decides   to   remain   with   the   latter. 


880 


PAEBNT  AND  CHILD  §  2. 


6  Cur.  Law. 


§  2.  Support  and  necessaries.^^ — It  is  a  legal  duty  of  the  father  to  support 
the  chilS"^  and  he  is  not  relieved  of  this  duty  by  a  divorce  from  the  mother/'  and 
even  a  contract  between  himself  and  a  third  person  to  furnish  support  to  them 
\dll  not  relieve  him  from  his  obligation.**  Necessaries  include  medical  attendance*' 
among  other  things.**  The  crime  of  nonsupport  or  abandonment  of  child,*'  in- 
volves an  absence  of  adequate  provision  for  them  by  the  father*'  or  by  others,*" 
and  to  make  out  an  abandonment  there  must  be  actual  separation.™  To  be  a  de- 
fense, physical  disability  must  disable  earning  power.''^  If  coupled  with  wife 
abandonment  want  of  a  valid  marriage  may  be  shown.''^  The  residence  of  the  ne- 
glected children  is  the  venue  of  such  offense.'' 

When  the  father  neglects  or  refuses  necessary  support,  another  may  give  it  and 
an  action  on  implied  promise  will  lie.'*  He  will  remain  liable  though  divorced 
and  denied  the  custody  of  the  child  in  favor  of  the  wife  if  support  is  not  charged 
thereby  on  the  wife.''  The  duty  of  support  is  not  reciprocal  to  the  right  of  cus- 
tody.'* A  direct  acAion  may  be  maintained  by  the  wife  in  such  case,"  but  whether 
future  support  and  an  adjustment  of  property  rights  may  also  be  had  in  such  an 
action  depends  first  on  full  jurisdiction  of  both  parties,  and  if  it  was  had,  second,  on 
whether  the  divorce  left  such  rights  open."     In  an  action  involving  a  claim  by  a  di- 


no  abduction  exists.     Baumg-artner  v.  Eigen- 
brot   [Md.]   60  A.  601. 

61.  See  4  C.  L.  873. 

62.  Breen  v.  Breen  [Ky.]  91  S.  W.  251. 
The  duty  of  support  of  Infant  children  is 
Imposed  upon  the  father  by  law.  Parliinson 
V.  Parkinson,  116  111.  App.  112.  Children  en- 
titled to  care,  protection  and  support  by 
father.  Brown  v.  State  [Ga.]  50  S.  E.  378. 
A  father  who  is  able  to  support  a  son  cannot 
recover  for  such  support  even  though  the 
son  have  property  of  his  own.  Watts  v. 
Watts'  Ex'x  [Va.]   51  9!  B.  869. 

63.  Parkinson  v.  Parkinson,  116  111.  App. 
112. 

64.  Father  had  arranged  with  adult 
daug'hters  to  pay  for  necessaries  out  of 
•weeltly  allowance.  Did  not  relieve  him  from 
payment  for  necessaries  furnished  family  in 
which  there  were  minors.  Wentz  v.  McCann, 
107  App.  Div.  557,  95  N.  Y.  S.  462.  A  father's 
contract  with  the  mother  to  support  herself 
and  children  out  of  an  allo^vance  to  her  did 
not  relieve  him  from  his  obligations  to  chil- 
dren.    Wright  V.  Leupp  [N.  J.  Eq.]  62  A.  464. 

65.  This  includes  doctor  bills  incurred  by 
mother  for  son  on  the  principle  that  she  was 
acting  as  his  agent.  Galligan  v.  Woonsock- 
et  St.  R.  Co.  [R.  I.]  62  A.  376.  Where  a 
mother  engaged  a  doctor  to  attend  her  son, 
of  age,  living  in  her  family  and  holding  their 
property  in  common,  charging  bills  against 
their  respective  incomes,  she  becomes  liable, 
where  son  never  knew  of  contract  with 
plaintiff,  had  expressed  no  desire  to  see  him, 
and  for  more  than  a  year  mother  made  no 
complaint  because  the  bill  was  charged 
against  her.  Best  v.  McAuslan  [R.  I.]  60 
A.  774. 

66.  Cases  discussing  necessaries  may  be 
found  in  Infants,  6  C.  L.  1;  Husband  and 
Wife,   5   C.   Li.   1731. 

67.  State  v.  Peabody,  25  R.  I.  544,  56  A. 
1028. 

68.  It  is  not  a  criminal  abandonment  if 
he  makes  adequate  provision  for  protection 
and  support.  Pen.  Code  1895,  §  114  is  not 
violated   if   father's   separation   is   necessary 


and  he  has  made  adequate  provision  for  sup- 
port of  family.  Brown  v.  State  [Ga.]  50 
S.  E.  378.  The  question  of  proper  support  is 
one  for  the  jnry.  State  v.  Peabody,  25  B.  I. 
544.  56  A.  1028. 

69.  Under  Pen.  Code  1895,  §  114,  the  crime 
of  abandonment  does  not  exist  if  child's 
wants  are  satisfied  even  by  others;  there 
must  be  not  only  desertion  but  also  desti- 
tution of  child.  Mays  v.  State  [Ga.]  51  S. 
E.    503. 

70.  Abandonment  may  mean  leaving  chil- 
dren destitute  at  time  of  separation,  or  allow- 
ing them  to  become  so  afterwards,  but  sep- 
aration is  essential  to  crime  of  abandonment 
under  Pen.  Code  1896,  §  114.  Brown  v.  State 
[Ga.]   50  S.  E.   378. 

71.  It  was  not  error  to  exclude  evidence 
of  physical  disability  as  a  defense  to  an  in- 
dictment for  nonsupport  when  no  impair- 
ment of  earning  capacity  is  claimed  there- 
from. State  v.  Peabody,  25  R.  I.  544,  56  A. 
1028. 

72.  Mere  statement  that  the  marriage  was 
not  legal  in  Austria  because  contrary  to  its 
laws  is  not  sufficient  without  legal  proof  of 
the  foreign  laws  on  the  subject.  People  v. 
Rosenzweig,   47  Misc.    584,  96   N.   T.  S.   103. 

73.  The  crime  of  failure  of  a  parent  to 
support  his  children  is  committed  in  the 
county  where  the  children  are  located. 
State  V.  Peabody,   25  R.   I.  544,   56  A.    1028. 

74.  Parkinson  v.  Parkinson,  116  111.  App. 
112. 

75.  76.  Ligon  v.  Ligon  [Tex.  Civ.  App.]  13 
Ct.  Rep.  365,  87  S.  W.  838;  Spencer  v.  Spencer 
[Minn.]  105  N.  W.  483,  and  see  4  Mich.  Li.  Rev. 
4SS. 

77.  Spencer  v.  Spencer  [Minn.]  105  N.  W. 
483.  It  would  seem  a  mother  under  such 
circumstances  may  sue  only  in  case  children 
are  unable  to  support  themselves.  Parkin- 
son  V.    Parkinson,    116    111.    App.    112. 

78.  Spencer  v.  Spencer  [Minn.]  105  N.  W. 
483. 

Note:  "The  decision  was  placed  upon  the 
ground  that  since  it  was  the  wrongful  act 
of  the  father  that  deprived  him  of  the  cus- 
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voreed  wife  for  support  of  a  child  bom  after  the  divorce  was  granted  and  for  whom  no 
provision  was  made  in  the  decree  for  alimony,  it  is  error  to  so  instruct  the  jury  as  to 
create  the  impression  that  the  care  and  support  of  the  child  was  a  joint  obligation  up- 
on both  parents.'^  So  far  as  necessary  care  and  support  are  concerned,  the  whole  legal 
obligation  as  between  the  father  and  the  motlier  is  upon  the  father.'"  In  such  a 
case  the  wife  is  not  entitled  to  pay  for  her  whole  time  in  caring  for  the  child,  but 
only  for  such  a  proportion  of  her  time  as  was  necessarily  thus  occupied;'^  and  for 
support  the  allowance  should  be  proportionate  to  the  father's  means,  considered 
in  connection  with  the  health  and  interests  of  the  child.'^  Allowance  for  children 
cannot  be  made  incident  to  divorce  in  Texas.*' 

When  children  have  an  estate  of  their  own  and  the  parents  are  poor,  the  in- 
terne from  their  estate  may  be  touched'*  and  sometimes  the  principal.'"  A  guardian 
who  is  charged  by  law  to  educate  and  support  the  ward'°  cannot  come  on  the  father.'" 
The  duty  of  support  ends  at  maturity  and  the  courts  cannot  extend  it  beyond  ma- 
turity." 

§  3.  Services,  earnings,  and  injuries  io  child.^^ — A  parent's  duty  of  support 
and  right  to  service,  property  or  earnings  of  minor  are  correlative.^"     Consequently 


tody  "of  the  child  it  would  be  unjust  to  allow 
him  to  plead  his  own  wrong  as  an  excuse  for 
relieving  himself  from  an  obligation.  There 
is  a  serious  conflict  of  authority  as  to  the 
father's  liability  in  an  original  action  by  the 
wife  for  the  child's  support  when  the  di- 
vorce decree,  as  in  the  principal  case, 
awards  the  custody  of  the  minor  children  to 
their  mother  but  is  silent  as  to  their  main- 
tenance. Gibson  v.  Gibson,  18  Wash.  489,  51 
P.  1041;  Plaster  v.  Plaster,  47  111.  290;  Pret- 
zinger  v.  Pretzinger,  45  Ohio  St.  452,  15  N. 
B,  471,  4  Am.  St.  Rep.  542.  See  contra,  Hall 
V.  Green,  87  Me.  122,  47  Am.  St.  Rep.  311; 
Pinch  V.  Finch,  22  Conn.  410;  Brown  v.  Smith, 
19  R.  I.  319,  33  A.  466,  30  L.  R.  A.  680.  It  is 
well  settled  that  if  the  decree  of  divorce  is 
silent  as  to  the  custody  of  the  minor  chil- 
dren, then  the  liability  of  the  father  re- 
mains the  same  after  divorce  as  before,  both 
to  the  divorced  wife  and  any  other  person. 
Gilley  v.  Gilley,  79  Me.  292;  Monroe  County 
V.  Abbeglen  [Iowa]  105  N.  W.  350.  If  the 
divorce  was  obtained  because  of  the  miscon- 
duct of  the  wife  and  she  retains  the  custody 
of  the  children  either  by  agreement  or  by  the 
decree  of  the  court,  the  father  is  not  liable 
for  the  child's  support.  Fitler  v.  Pitler,  33 
Pa.  50;  Kelly  v.  Davis,  49  N.  H.  187,  7  Am. 
Rep.  499;  Gordon  v.  Potter,  17  Vt.  348,  The 
general  doctrine  is  that  jurisdiction  over  the 
custody  and  support  of  children  in  divorce 
cases  Is  a  continuing  one  and  the  court  may 
change  or  modify  the  order  for  custody  and 
support  at  any  time.  The  better  rule  would 
seem  to  be  therefore  that  if  the  custody  of 
the  child  is  given  the  wife,  the  father  is  re- 
lieved from  all  liability  for  the  child's  sup- 
port except  such  as  the  court  may  order  in 
the  decree  of  divorce  or  in  some  subsequent 
decree  in  the  same  proceeding.  Burritt  v. 
Burritt,  29  Barb.  [N.  T.]  124;  Brown 
V.  Smith,  19  R.  I.  319,  30  Li.  R.  A.  680; 
Hall  V.  Green,  87  Me.  122,  47  Am,  St.  Rep. 
311. — ^From  Spencer  v.  Spencer  [Minn.]  105 
N.  W.  483. 

79,  80,  81,  82.  Young  V.  Young,  7  Ohio  C.  C. 
(N.  S.)   419. 

83.  Liability  of  father  for  necessaries  for 
children    continues    after    a    divorce,    but    a 

6   Curr.  Law. — 56. 


court  has  no  power  in  a  divorce  proceeding 
to  order  payment  of  a  monthly  sum  for  a 
child's  support.  Rev.  St.  1895,  art.  2987  does 
not  give  such  power.  Ligon  v.  Ligon  [Tex. 
Civ.  App.]   13  Tex.  Ct.  Rep.  365,  87  S.  W.  838. 

84.  Commonwealth  v.  Lee,  27  Ky.  L.  R. 
806,  86  S.  W.  990.  A  stepmother  can  recover 
for  support  of  infant  son  when  he  has  prop- 
erty from  which  he  derives  sufficient  Income. 
Watts  V.  Watts'  Ex'x  [Va.]  51  S.  E.  359. 
Where  stepmother  had  use  of  land  part  of 
which  stepson  had  inherited  from  his  mother, 
the  stepmother  was  properly  charged  with 
rents  and  profits  of  the  son's  land,  and  prop- 
erly allowed  compensation  for  supporting 
the  son,  in  partition  proceeding  brought  by 
him  after  his  father's  death.     Id. 

85.  St.  1903,  §  2034  gives  cases  in  which 
principal  of  infant's  estate  may  be  used. 
Commonwealth  v.  Lee,  27  Ky.  L.  R.  806,  86 
S.  W.  990.  When  child  supports  himself  out  of 
his  own  estate  he  should  receive  credit  for 
work  done  for  parent,  who  is  too  poor  to  sup- 
port him.  Id.  The  rule  which  permits  a  widow- 
ed mother  without  means  or  income  other ' 
than  that  resulting  from  her  own  labor  to 
charge  the  estate  of  her  child  for  support 
and  education  is  applicable  to  one  who  by 
her  own  exertions  supported  a  stepson  un- 
til he  was  sixteen  years  of  age.  Peters  v. 
Scoble,  7  Ohio  C.  C.  (N.  S.)  417.  See,  also, 
Infants,   6   C.   L.   1. 

86.  87.  A  guardian  who  spent  the  ward's 
money  in  educating  and  maintaining  ward 
has  no  recourse  for  it  to  the  father,  since 
under  Ky.  St.  1903,  §  2032,  guardian  must 
provide  necessary  and  proper  maintenance 
and  education  of  ward  out  of  her  estate. 
Clay's  Guardian  v.  Clay,  27  Ky.  L.  R.  1020, 
87  S.  W.  807.  See,  also,  Guardianship,  5  C. 
L.   1603. 

88.  Boehler  v.  Boehler  [Wis.]  104  N.  W. 
840.  If  mature  daughter  cannot  support 
herself  then  parent's  duty  rests  on  statute 
for  support  of  poor  only.     Id. 

89.  See   4    C.    L.    874. 

90.  A  minor's  clothing  belongs  to  the 
father  and  he  may  sue  for  injury  to  it. 
Parents  with  21  months  old  child  were  rid- 
ing   on   the    train,    the   Infant,    according   to 
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■when  a  father  is  deprived  of  that  service  or  those  earnings  through  the  fault  of 
another,  whether  by  enticement"^  or  death,  he  may  recover  for  the  loss.®^  An  ac- 
tion for  loss  of  services  and  expenses  of  medical  attention  and  nursing  caused  by 
an  injury  to  a  minor  child  is  not  an  action  for  an  injury  to  the  person  within  the 
meaning  of  the  Wisconsin  statute  requiring  service  upon  defendant  of  a  notice  of 
the  claim  within  one  year."'  A  father  is  presumed  entitled  to  his  son's  wages 
during  the  latter's  minority,  and  burden  of  proving  the  contrary  is  upon  the  de- 
fendant,"" and  dutifulness  of  a  child  in  giving  earnings  to  father  is  also  presumed."' 
A  mere  intention  on  part  of  minor  son  to  contribute  in  future  to  parents'  support 
would  entitle  them  to  recovery."'  But  when  a  son  has  been  earning  money  for 
some  time,  the  evidence  should  show  that  he  either  did  or  was  about  to  contribute 
to  parents'  support."'  While  some  still  require  proof  of  actual  loss  of  services,"' 
Kentucky  among  other  states  adopts  the  modem  view  that  no  actual  loss  of  service 
need  be  shown  to  recover.""  In  Minnesota  a  father  may  recover  damages  for  death 
of  his  unmarried  minor  child.'-  In  West  Virginia  a  father  cannot  maintain  an  ac- 
tion as  an  individual  for  the  negligent  killing  of  his  minor  son.^  The  measure 
of  damages,  in  case  of  son's  injury,  is  total  earning  capacity  plus  doctor  bills.' 
The   complaint   should  plead  that   defendant  wrongfully   deprived   plaintifE,_  and 


custom,  riding  free.  In  a  collision,  clothes 
of  infant  in  father's  trunk  were  injured. 
Held,  father  could  recover.  Withey  v.  Pere 
Marquette  R.  Co.  [Mich.]  12  Det.  Leg.  N.  511, 
104   N.   W.   773. 

91.  To  maintain  action  for  enticement  evi- 
dence must  show  an  actual  service  of  the  par- 
ent hy  minor  child,  and  some  active  or  afBrma- 
tive  effort  by  the  defendant  to  detract  child 
from  that  service.  Kenney  v.  Baltimore  & 
O.  B.  Co.  [Md.]  61  A.  581.  Plaintiff  conspir- 
ed with  another  to  assist  him  in  eloping 
with  defendant's  daughter.  Action  was  one 
of  damages  for  assault  and  battery  and  de- 
fendant sets  up  as  a  counterclaim  loss  of 
daughter's  service,  medical  expenses  in- 
curred, and  injuries  to  her  clothing.  Held 
valid  counterclaim.  Shoemaker  v.  Jackson 
[Iowa]  104  N.  W.  503.  See,  also.  Seduction, 
4  C.  L.  1418. 

92.  Swift  &  Co.  V.  Johnson  [C.  C.  A.]  138 
F.   867. 

93.  Rev.  St.  1898,  §  4222,  suhd.  5  does  not 
apply  to  such  an  action.  Wysocki  v.  Wis- 
consin Lakes  Ice  &  Cartage  Co.  [Wis.]  104 
N.  W.  707. 

94.  Son  was  injured  by  being  thrown 
from  a  moving  train.  Father  -recovered 
$400.  Galligan  v.  Woonsocket  St.  R.  Co.  [R. 
L]    62   A.    376. 

95.  A  10  year  old  boy  was  injured  by  a 
falling  cleaver  while  playing  near  a  tele- 
phone pole.  Boy  was  injured  and  father 
recovered  $1,000.  Brunke  v.  Missouri  &  K. 
Tel.  Co.,  112  Mo.  App.  623,  87  S.  W.  84. 

96.  Parents  offered  to  show  by  letters 
from  son  promises  of  future  support.  It 
was  error  to  exclude  this.  Dean  v.  Oregon 
R.  &  Nav.  Co.,  38  Wash.  565,  80  P.  842.  Proof 
by  father  of  child's  age,  residence  at  home 
and  nature  of  injury  is  sufficient  to  uphold 
a  verdict  of  $1,000  recovery  for  loss  of 
earnings  of  10  year  old  child.  Brunke  v. 
Missouri  &  K.  Tel.  Co.,  112  Mo.  App.  623,  87 
S.   W.  84. 

97.  Plaintiff    sued    for    death    of    18    year 


old  son,  who  had  left  home  some  years  be- 
fore without  parents'  consent,  had  never 
sent  any  money  home,  and  over  whom  par- 
ents exercised  no  control,  but  evidence  was 
offered  and  excluded  which  tended  to  show 
promises  of  future  remittances.  Dean  v. 
Oregon  R.  &  Nav.  Co.,  38  Wash.  565,  80  P. 
842.  It  was  error  to  permit  a  mother  to 
show  that  she  was  dependent  on  her  work 
for  support,  for  she  could  only  recover  the 
diminution  of  the  value  of  his  services 
whether  she  be  rich  or  poor.  Gulf,  etc.,  R. 
Co.  V.  Johnson  x[Tex.]  90  S.  W.  164.  Evi- 
dence that  another  son  contributed  to  her 
support  -was  also  properly  excluded  as  not 
tending  to  show  her  loss  due  to  injury  of 
the   son.     Id. 

98.  Kenney  v.  Baltimore  &  O.  R.  Co. 
[Md.]    61  A.    581. 

99.  It  is  based  on  the  father's  right  to 
such  services  not  on  the  fact  of  service. 
Washburn  v.  Abram  [Ky.]  90  S.  W.  997. 

1.  Swift  &  Co.  V.  Johnson  [C.  C.  A.]  138 
P.  867.  Under  Minn.  St.  1894,  §  4477,  cl.  6. 
an  action  to  recover  damages  for  death  of 
an  unmarried  minor  child  can  be  brought 
only  for  benefit  of  the  father  if  he  be  living, 
even  though  he  may  have  abandoned  the 
child  and  his  whereabouts  be  unknown,  still 
it  was  error  to  permit  mother  who  received 
his  monthly  earnings  to  show  her  expectan- 
cy of  life  or  permit  jury  to  get  the  impres- 
sion that  any  one  else  than  the  father  might 
share  or  have  title  in  the  recovery.     Id. 

a.  But  in  West  yirginia  father  can  re- 
cover for  death  of  child,  if  at  all,  only  as 
administrator.  Shaw  v.  Charleston  [W. 
Va.]    60  S.   E.   527. 

3.  Galligan  v.  Woonsocket- St.  R.  Co.  [R. 
I.]  62  A.  376.  In  an  action  by  father  for  in- 
juries to  minor  son,  it  was  error  to  instruct 
jury  that  plaintiff  might  recover  for  the 
time  the  son  was  unable  to  work  and  re- 
ceive compensation  for  lack  of  son's  ca- 
pacity to  work  during  his  minority,  as  al- 
lowing double  recovery.  Houston  etc  R 
Co.  V.  Anglin  [Tex.  Civ.  App,]  86  S  'w    785 
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where  plaintiff  is  the  mother  that  she  was  the  one  entitled  to  their  services.*  Ke- 
eovery  is  limited  to  actual,  probable  pecuniary  loss  not  to  possible  or  speculative 
or  hoped  for  pecuniary  gain."  However  it  is  not  necessary  to  show  what  a  child 
can  earn  when  unknown."  The  son's  contributory  negligence'  or  assumption  of 
risk,  though  good  as  a  defense  to  an  action  by  himself,  will  not  defeat  parent's 
claim  for  loss  of  service  or  earnings'  unless  the  parent  consented  to  the  son's  em- 
ployment." A  father  may  waive  his  rights  of  recovery,  and  whether  he  does  so  or 
uot  is  a  matter  of  intention.^" 

Emancipation. — A  father  may  emancipate  his  son  and  so  put  him  on  the  same 
footing  as  owner  of  his  own  rights  as  if  he  were  already  twenty-one  years  old.^^ 
The  status  of  an  infant,  as  to  whether  emancipated  or  not,  may  be  shown  by  an 
agreement  or  circumstantial  evidence.^^  Emancipation  may  be  by  parol  or  in 
writing  and  may  be  proved  by  circumstantial  evidence  or  implied  from  the  conduct 
of  the  parties.^'  A  mere  intention  if  clearly  established  is  all  that  is  necessary  to 
emancipation,  and  this  may  be  inferred  from  conduct.^*  Thus  permitting  the  child 
to  own  property^^  or  control  its  earnings^"  is  evidence  of  emancipation.  This  may 
be  done  at  any  time  in  the  course  of  such  employment  as  well  as  at  its  heginning.^' 
Also  to  free  a  child  for  all  the  period  of  minority  from  care,  custody  and  control 
constitutes  complete  emancipation ;  for  a  part  of  period  or  of  parents'  rights,  limited 
or  partial  emancipation.^'  That  a  father  makes  a  contract  of  employment  for  his 
son  whom  he  has  emancipated  is  not  inconsistent  with  the  independent  status  of  a 
child,^'  nor  is  the  fact  that  the  son  remains  at  home  controlling  as  to  emancipa- 
tion.^" 


4.  Washburn  v.  Abrani  [Ky.]  90  S.  W. 
997;  Soper  v.  Igo,  Walker  &  Co.,  28  Ky.  L. 
R.   519,    89    S.   W.    538. 

5.  Where  evidence  conclusively  showed 
that  father  had  no  substantial  expectations 
of  ever  receiving  precuniary  support  from 
son  he  had  abandoned,  he  could  at  most  re- 
cover but  nominal  damages.  Swift  &  Co.  v. 
Johnson   [C.   C.  A.]    138   P.  867. 

e.  When  earnings  of  a  10  year  old  child 
because  of  its  youth  are  merely  conjectural, 
no  evidence  to  show  them  is  necessary,  it  be- 
ing left  to  the  good  sense  of  the  jury  to 
estimate  from  experience  and  observation 
the  probable  damage.  Brunke  v.  Missouri  & 
K.  Tel.  Co.,   112  Me.  App.   623,   87  S.   W.   84. 

7.  Son  was  working  for  defendant  with- 
out father's  consent  and  defendant  claims 
contributed  to  his  own  injuries.  Held  no 
bar  to  father's  recovery.  Texas  &  P.  R.  Co. 
V.  Hervey  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep. 
80,   89  S.  W.  1095. 

8.  Texas  &  P.  R.  Co.  v.  Hervey  [Tex.  Civ. 
App.]  14  Tex.  Ct.  Rep.  80,  89  S.  W  1095. 

9.  Assumption  of  risk  by  son  a  defense  to 
action  by  father  for  injuries  to  sop  if  father 
consented  to  employment.  Texas  &  P.  R. 
Co.  V.  Hervey  [Tex.  Civ.  App.]  14  Tex.  Ct. 
Rep.   80,  89  S.  W.  1095. 

10.  Action  by  father  as  next  friend  of 
son  to  recover  damages  for  injuries  to  son; 
later  this  action  was  brought  by  father  to 
recover  his  damages  in  loss  of  services. 
The  fact  of  these  two  suits  being  brought 
shows  an  intention  not  to  waive.  Slaughter 
v.  Nashville,   etc.,  R.  Co.    [Ky.]    90  S.  W.   243. 

11.  Where  son  with  father's  consent  had 
"worked  out,"  earned  money,  bought  his 
own  horses  with  it,  allowed  to  claim  horses 
by  father,  the  father  cannot  sue  and  recover 
for  their  death.  Bristor  v.  Chicago  &  N.  W.  R. 
Co    [Iowa]   104  N.  W.   487.     The  question  as 


to  whether  son   is   emancipated   as   to   earn- 
ings and  property  is  for  the  jury.     Id. 

12.  Grotjan  v.  Rice,  124  Wis.  253,  102  N. 
W.  551;  Bristor  v.  Chicago  &  N.  W.  R.  Co. 
[Iowa]    104  N.  W.   487. 

13.  Bristor  v.  Chicago  &  N.  W.  R.  Co. 
[Iowa]    104   N.   W.    487. 

14.  Zongker  v.  People's  Union  Mercantile 
Co.,  110  Mo.  App.  382,  86  S.  W.  486.  In- 
ferred from  abandonment.  McMorrow  v. 
Dowell  [Mo.  App.]  90  S.  W.  728.  Where  a 
father  through  failure  to  support  forces  a 
child  to  support  itself,  the  law  will  imply 
emancipation.  Swift  &  Co.  v.  Johnson  [C. 
C.  A.]  138  P.  867. 

15.  Bristor  v.  Chicagb  &  N.  W.  R.  Co. 
[Iowa]    104   N.   W.    487. 

16.  Father  consented  that  son's  earnings, 
amounting  some  years  to  12,500,  be  turned 
over  to  the  mother  and  held  by  her  in  trust 
for  the  son.  Jacobs  v.  Jacobs  [Iowa]  104  N. 
W.  489.  Where  son  was  allowed  to  collect 
his  wages  and  use  them  as  he  saw  fit,  and 
in  action  to  recover  loss  of  earnings  through 
Injury,  his  mother  appeared  as  next  friend 
and  testified  for  him,  there  was  suflScient 
evidence  of  emancipation  to  take  the  issue 
to  the  jury.  Zongker  v.  People's  Union  Mer- 
cantile Co.,  110  Mo.  App.  382,  86  S.  W.  486. 
Silence  from  early  childhood  to  maturity 
held  conclusive.  McMorrow  v.  Do"weIl  [Mo. 
App.]   90  S.  W.  728. 

17.  McMorrow  V.  Dowell  [Mo.  App.]  90 
S.    W.    728. 

18.  Bristor  v.  Chicago  &  N.  W.  R.  Co. 
[Iowa]    104  N.  W.   487. 

19.  Grotjan  V.  Rice,  124  Wis.  253, 102  N.W.  551. 

20.  Son  lived  with  father  but  was  per- 
mitted to  have  horses,  purchased  with  his 
own  uncontrolled  earnings,  and  treat  them 
as  his  own.  Bristor  v.  Chicago  &  N.  W.  R. 
Co.    [Iowa]   104  N.  W.  487. 
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Emancipation  prevents  recovery  by  parent,^*  and  a  minor  may,  until  his  father's 
license  to  collect  Ms  own  wages  is  revoked,  recover  them  from  whom  they  are  ow- 
ing/^ and  having  assigned  them,  may  disavow  and  recover  from  the  assignee.^' 
The  child  when  come  to  majority  may  recover  without  proof  of  the  death  of  a  parent 
who  by  abandonment  worked  a  virtual  emancipation.^* 

§  4.  Property  rights  and  dealings  between  parent  and  child.^^ — ^Transactions 
between  parent  and  child  will  be  closely  scrutinized  for  fraud  or  undue  influence.^' 
"Favor  and  affection"  are  sufficient  to  support  a  deed  from  father  to  child.^^  When 
the  gift  is  beneficial  to  child,  equity  will  imply  an  acceptance  on  their  part  until 
they  arrive  at  maturity,  when  they  may  reject  it  within  a  reasonable  time.^^  Exe- 
cuting a  conveyance  and  placing  it  on  record  is  sufficient  evidence  to  pass  title.^' 
Parol  gifts  between  father  and  child,  fully  executed,  followed  by  valuable  improve- 
ments, are  binding,^"  ajid  a  mother  may  give  all  her  property  to  one  child  to  the 
exclusion  of  others.'^  There  is  no  presumption  of  invalidity  of  a  gift  by  a  parent 
to  a  child,  in  the  absence  of  mental  incapacity  of  the  parent  or  fraudulent  or  im- 
proper conduct  on  the  part  of  the  child.^^  Gifts  from  parent  to  child  are  not  rev- 
ocable as  presumptively  fraudulent^^  but  are  if  improvident.'*  Wlien  a  father, 
who  owes  his  son,  places  money  to  the  son's  credit  in  the  bank,  payment  and  not 
a  gift  is  presumed.'^  A  contract  between  parents  though  in  part  for  children's 
benefit  confers  no  interest  in  them.'*  The  presumption  is  that  no  remuneration 
is  expected  when  a  child  stays  with  its  parent  or  one  in  loco  parentis  after  its  ma- 
turity,'^ but  this  is  rebuttable.'*    When  a  child  is  supported  out  of  its  own  estate 


21.  Swift  &  Co.  V.  Johnson  [C.  C.  A.]  138 
F.  867.  And  the  emancipated  son,  through 
his  next  friend,  may  himself  sue  and  recov- 
er for  loss  of  time  and  earnings.  Zonglcer 
V.  People's  Union  Mercantile  Co.   [Mo.  App.] 

86  S.  W.  486.' 

22,  23.  Vance  V.  Calhoun  [Ark.]  90  S.  W. 
619. 

24.  McMorrow  v.  Dowell  [Mo.  App.]  90 
S.  W.   728. 

25.  See    4    C.    L.    875. 

2G.  Where  children  make  over  to  mother 
stock  worth  $1,500  per  child  and  soon  there- 
after receive  each  property  worth  about 
$9,000,  both  transactions,  though  independent, 
being  in  view  of  her  coming  marriage,  no 
fraud  or  undue  influence  due  to  confidential 
relation  was  found.  Ripple  v.  Kuehne  [Md.] 
60  A.  464.  In  Pennsylvania  parent  and  child 
must  be  brought  face  to  face  in  making  or 
rehearsing  such  gift.  Caldwell  v.  Cald- 
well, 24  Pa.  Super.  Ct.  230.  To  wait  eight 
years  after  alleged  fraudulent  transaction 
between  mother  and  child,  the  mother  hav- 
ing in  the  meantime  died,  is  such  laches  as 
to  bar  setting  aside  an  assignment  of  stock 
to  mother.  Bipple  v.  Kuehne  [Md.]  60  A. 
464. 

27.  Mullins  V.  Mullins,   27  Ky.  Li.  R.  1048, 

87  S.  "W.  764. 

28.  A  father  for  "love  and  affection"  exe- 
cuted and  recorded  a  deed  in  favor  of  four 
children,  they  having  no  knowledge  of 
transaction  at  the  time.  Later  having  re- 
married and  had  other  children  he  was  held 
not  entitled  to  revoke  it.  Mullins  v.  Mullins, 
27  Ky.  L.  R.  1048,   87  S.  W.  764. 

2».  Mullins  V.  Mullins,  27  Ky.  D.  B.  1048, 
87  S.  W.  764. 

30.  Where  donee  has  taken  exclusive 
possession  of  property  clearly  designated, 
made   Improvements   that  are   hard   to   com- 


pensate, and  kept  possession  for  many  years, 
the  contract  is  not  within  the  statutes  of 
fraud  and  perjury.  Caldwell  v.  Caldwell,  24 
Pa.  Super.  Ct.  230.  But  such  gifts  must  be 
established  by  clear,  complete,  satisfactory 
and  indubitable  proof.     Id. 

SI.  The  fact  that  a  mother,  by  a  large 
donation  to  a  son,  deprived  herself  of  the 
means  of  similar  gifts  to  the  other  children, 
did  not  make  the  gift  to  the  son  invalid. 
Kennedy  v.  McCann   [Md.]    61  A.  625. 

32.  No  fraud,  confidential  relation,  or 
mental  incapacity  on  part  of  mother,  being 
shown,  gift  of  $5,000  by  mother  to  son  held 
valid,  though  other  children  were  deprived 
of  equally  large  gifts.  Kennedy  v.  McCann 
[Md.]  61  A.  625. 

33.  When  donor  occupies  dominant  posi- 
tion in  relation  of  trust  and  confidence,  gift 
is  not  revocable.  James  v.  AUer  [N.  J  Err. 
&   App.]    62    A.    427. 

34.  A  father,  earning  from  $200  to  $300 
per  month,  in  the  prime  of  life,  being  about 
to  marry  a  second  time,  makes  over  In  the 
form  of  an  irrevocable  gift,  a  deed  and 
mortgage  to  children  of  first  marriage, 
which  he  now  seeks  to  have  set  aside  as 
improvident.  Held  not  improvident  under 
circumstances.  James  v.  AUer  [N.  J  Err  & 
App.]    62  A.  427. 

35.  Watts  V.  Watts'  Ex'x  [Va.]   51  S.  E.  359. 

36.  A  contract  between  husband  and 
wife,  providing  that  half  the  Income  from 
spendthrift  trust  estate  was  to  go  to  her 
for  the  support  of  herself  and  the  minor 
children,  making  no  mention  of  her  person- 
al representatives,  becomes  functus  officio 
at  her  death  and  leaves  the  children  no  In- 
terest therein.     Wright  v.  Deupp  [N.  J.  Eq.] 

37.  Blndlf  V.  Thompson  [MInn.1  103  N. 
W.  1026. 
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by  parents,  then  it  is  entitled  to  offset  the  value  of  its  services  to  parents  against 
the  charges  against  its  estate  for  its  support.'"  There  is  no  implied  contract  to 
repay  a  son  for  support  of  infirm  mother.*" 

§  5.    Liability  for  child's  torts^^ — A  parent  is  not  liable  for  the  independent 
tort  of  his  minor  child.*^ 

PARKS  AND  PUBLIC  GROtTNDS.i 


Acquisition  and  creation  of  parhs.^ — Sale  by  reference  to  plat  having  space 
marked  "Park"  is  a  dedication  for  exclusive  park  purposes,'  though  the  dedica- 
tion purports  to  be  of  "streets  and  highways,"*  but  a  space  exterior  to  a  shore 
drive  was  held  not  to  be  a  park.''  The  acceptance  by  the  public  of  a  dedicated 
park  need  not  be  immediate,®  especially  when  the  reverse  is  contemplated.'' 

An  act  is  valid  which  allows  cities  to  condemn  parkways  beyond  their  limits.' 
Such  authority  is  germane  to  an  act  entitled  "to  acquire,  improve,  and  maintain 
parks."*  The  park  or  parkway  need  not  be  an  indispensable  public  necessity  as 
distinguished  from  a  convenience.^"  A  river  which  belongs  to  the  public  may  be 
devoted  by  the  public  to  park  purposes,  the  substitution  of  public  uses  being  no 
taking  of  property .^^  An  act  provides  compensation  if  it  directs  the  talcing  to  pro- 
ceed "in  the  manner  now  provided  by  law"  and  if  the  general  law  provides  a  suffi- 
cient method.^^  The  public  appropriating  land  for  parks  is  amply  .protected  by  in- 
junction pendente  lite,  which'  restrains  destruction  of  all  trees  or  natural  orna- 
ments useful  for  a  park  as  against  the  objecting  owner.^' 

The  public  title^*  is  generally  a  fee  for  public  use,^'  and  park  lands  held  by 
one  municipality  for  the  public  are  not  taxable  by  a  co-ordinate  branch  of  govern- 
ment.^*   A  dedication  by  platting  and  selling  being  on  consideration  and  not  a  mere 


38.  Action  by  niece  to  recover  for  service 
after  maturity,  under  an  agreement  to  com- 
pensate by  will,  broug-ht  after  several  wills 
had  been  destroyed  and  a  new  one  not  yet 
made,  though  promised  with  a  provision  for 
niece.  Held,  this  action  would  lie  before 
death  of  testator.  Binolf  v.  Thompson 
[Minn.l   lOS  N.   W.    1026. 

3».  Commonwealth  v.  Lee,  27  Ky.  L.  R. 
806,  86  S.  "W^.  990.  So  also  when  infant's 
land  Is  used  for  support  of  family  he 
should  receive  proper  credit  therefor  on 
charges  preferred  by  a  poor  parent  for  his 
support.     Id. 

40.  Wallace  v.  Denny's  Adm'r  [Ky.]  90  S. 
W.  1046. 

41.  See  4  C,  I*   875. 

42.  Chastain  v.  Johns,  120  Ga.  977,  48  S. 
E.  S43.  Where  a  child  shot  animals  of 
piaintm  who  sued  defendant  merely  as 
father,  he  is  not  liable  under  Civ.  Code  1895, 
I  3817;  because  this  merely  codified  the  com- 
mon law,  which  held  the  father  liable  only 
when  the  tort  was  committed  under  the  di- 
rection of  the  father  or  in  furtherance  of 
his  affairs.     Id. 

1.  The  scope  of  this  topic  is  the  same  as 
that  In  4  C.  li.  876,  which  having  been  a 
complete  article  on  Parks  is  supplemented 
by  the  year's  cases  presented  herein. 
AmrMeiufiit  parfcn  privately  operated  may 
also  partake  of  the  nature  of  Exhibitions 
and  Shews,   as  to  which  see   6  C.  L.   1405. 

S.     See   4  C.  U  876. 

S.  Florida  East  Coast  K.  Co.  r."  Worley 
[Fla  1   38  SO.  618.     Platting  and  selling  lots 


In  an  addition  with  one  square  designated 
"Elliott  Park"  is  a  dedication.  Elliott  v. 
Louisville   [Ky.]   90  S.  W.  990. 

4,  S.  Florida  East  Coast  R.  Co.  v.  Wor- 
ley  [Pla.]    38   So.    618. 

6,  r.  Elliott  V.  Louisville  [Ky.]  90  S.  W. 
990.  Dedicator  kept  title  as  trustee  till 
city  should  accept.  Id.  Acceptance  in  1900 
of  park  dedicated  in  1868  held  timely.     Id. 

8.  Acts  1899,  c.  142,  pp.  250-252,  enlarged 
Acts  1879,  e.  11,  p.  15.  City  of  Memphis  v. 
Hastings.  113  Tenn.  142,  86  S.  W.  609. 

9.  Acts  1899,  c.  142.  City  of  Memphis  V. 
Hastings,  113  Tenn.  142,  86  S.  W.  609. 

10.  City  of  Memphis  v.  Hastings,  113 
Tenn.   142,   86  S.  W.   603. 

11.  Board  of  Park  Com'rs  v.  Diamond  Ice 
Co.   [Iowa]   105  N.  W.  203. 

12.  Acts  1899,  o.  142,  §.§  1-7,  held  valid. 
City  of  Memphis  v.  Hastings,  113  Tenn.  142. 
86  S.  W.  609. 

13.  Digging  wells  destroying  under- 
growth or  even  building  houses  does  not 
threaten  public  rights.  State  v.  Ellis,  113 
La.   555.  37  So.  209. 

14.  See  4  C.   L.   878. 

15.  Park  commission  holds  the  fee  sub- 
ject to  public  usufruct.  Theurer  v.  People. 
113  111.  App.  628.  Park  frontage  should  be 
computed  in  ascertaining  if  the  requisite 
frontage  is  represented  on  a  petition  for 
liquor  license.     Id. 

16.  Assessments  for  drainage  and  rec- 
lamation. Robb  V.  Philadelphia,  25  Pa.  Su- 
Uer.  Ct.  343. 
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offer  is  irrevocable.^^  The  dedicator  may  declare  himself  trustee  of  the  title  for  the 
public.^*  Statutory  authority  to  discontinue  existing  parks  cannot  apply  to  those 
dedicated  as  such  afterwards.^" 

Rights  of  individuals  in  or  to  paries.'" — Abutters  on  a  street  fronting  a  dedicated 
park  have  a  right  to  its  continuance.^^ 

Adverse  possesion,  ahandonmentj  and  diversion;  actions.^' — The  dedicator's 
possession  cannot  be  adverse  to  the  public  whilst  he  is  legally  a  trustee  for  the  pub- 
lic,-' and  mere  nonuser  in  the  interval  pending  acceptance  of  a  dedicated  park  is 
no  abandonment.^*  An  abutter  on  a  dedicated  park  may  sue  to  enjoin  diversion/' 
but  his  damage  must  be  special  and  different  from  that  to  the  general  public.^" 
Mere  offense  to  the  mind  from  the  intrusion  of  trolley  poles  and  wires  upon  the 
view  from  his  property  is  not  such.^''  A  taxpayer  may  sue  to  restrain  the  letting 
of  "illegal"  advertising  privileges  in  ISTew  York,  though  no  waste  of  money  or 
injury  to  public  property  is  shown.^'  Neither  the  city  nor  the  dedicators  are 
necessary  parties  to  an  injunction  suit  by  abutters  against  encroachers  or  trespass- 
ers.^^ 

Parh  honds.^" — If  park  bonds  are  issued  by  a  tovni  for  the  park  board  they 
are  town  bonds,  and  laws  relating  thereto  are  in  respect  of  "township  affairs," 
which  must  be  of  general  operation.''^  Constitutional  provisions  for  payment  of 
principal  and  interest  must  be  met.''^ 

Government,  control,  and  officers  of  parks.^^ — ^The  creation  of  a  park  commis- 
sion is  germane  to,  and  embraced  in  the  title  of,  an  act  to  authorize  a  city  "to 
acquire,  improve,  and  maintain  parks."'*  The  public  may  use  the  waters  of  a  river, 
included  as  part  of  a  park,  and  the  ice  thereon,  for  amusements  and  recreation," 
to.  which  end  it  may  forbid  the  taking  of  ice  by  riparian  proprietors.'^  Acts  dele- 
gating these  powers  should  be  construed  to  effectuate  the  public  purposes'^  and 
not  be  too  closely  restricted  by  implications  from  the  immediate  context.     A  com- 


17.  EUiott  V.  Louisvlle  [Ky.]  90  S.  "W. 
fOO. 

18.  He  platted  an  addition  and  declared 
himself  trustee  till  the  land  should  be  in- 
cluded in  city  limits,  -when  he  vras  to  con- 
vey to  city  if  it  would  accept.  Elliott  v. 
Louisville    [Ky.]   90  S.  W.   990. 

19.  Bev.  St.  1892,  §  6S0.  Florida  East 
Coast  R,  Co.  V.  Worley  [Fla.]   38  So.  618. 

20.  See   4   C.   L.    881. 

21.  Florida  East  Coast  R.  Co.  V.  Worley 
[Fla.]    38   So.    618. 

22.  See   4   C.  L.   882. 

23.  Elliott  V.  Louisville  [Ky.]  90  S.  W. 
990.  And  the  making-  of  expenditures  on  it 
[taxes]  is  no  indication  of  a  hostile  pos- 
session where  the  trustee  derives  from 
proper  public  uses  more  than  equal  prof- 
it. Id.  Nor  can  the  payment  of  taxes  of  it- 
self by  a  private  person  have  such  an  ef- 
fect.    Id. 

24.  Elliott  v.  Louisville  [Ky.]  90  S.  W.  990. 

25.  26.  Permit  to  build  street  railway. 
Bayard  v.  Bancroft    [Del.]    62   A.   6. 

27.  Bayard  v.  Bancroft  [Del.]  62  A.  6.  It 
must  be  so  unsightly  as  to  depreciate  his 
land.     Id. 

28.  Laws  1892,  p.  620,  c.  301,  relating  to 
suits  to  restrain,  "illegal"  acts  or  waste  of 
■public  moneys.  Tompkins  v.  Pallas,  47 
Misc.  30S,  95  N.  T.  S.  875. 

29.  Florida  East  Coast  R.  Co,  v.  Worley 
[Fla.]   38  So.  618. 

30.  See  4  C.  L.  883,  n.  31,  et  seq. 


31.  Pettibone  v.  West  Chicago  Park 
Com'rs,  215  111.  304,  74  N.  E.  387.  The  coin- 
cidence of  town  limits  with  city  limits  is 
no  rational  basis  for  differentiating  the  park 
laws  from  (hose  of  towns  whose  limits  do 
not  so  coincide.     Id. 

32.  An  act  for  the  acquisition  of  park 
lands,  the  levy  of  taxes,  and  payment  of 
bonds  is  valid,  though  it  does  not  specifical- 
ly meet  the  constitutional  requirements  of 
a  tax  provided  adequate  to  keep  up  interest 
and  pay  principal  in  20  years.  Pettibone  v. 
West  Chicago  Park  Com'rs,  215  111.  304,  74  N. 
B.  387.  The  tax  need  not  be  levied  in  ad- 
vance for  all  the  years.  Id.  An  annual 
levy  suffices.  Id.  Neither  is  the  act  invalid 
because  it  provides  that  bonds  shall  be  kept 
up  and  met  out  of  the  regular  park  tax 
without  specifying  that  enough  of  it  must 
be  applied  for  that  purpose.  Id.  The  con- 
stitutional provision  being  self-executing 
will  be  read  in  so  far  as  this  is  concerned 
Id. 

33.  See  4  C.  L.   883,  n.  40,  et  seq. 

34.  Acts  1899,  c.  142,  held  valid.  City  of 
Memphis  v.  Hastings,  113  Tenn.  142,  86  S 
W.    609. 

85,  36.  Board  of  Park  Com'rs  v.  Diamond 
Ice  Co.  -[Iowa]  105  N.  W.  203. 

37.  Power  to  prohibit  taking  of  ice  held 
not  limited  to  a  particular  dam,  though 
used  in  grammatical  connection  therewith 
Board  of  Park  Com'rs  v.  Diamond  Ice  Co 
[Iowa]  105  N.  W.  203. 
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missioner  charged  by  statute  to  maintain  the  beauty  and  utility  of  a  park  may  not 
lease  the  privilege  of  displaying  signs  on  even  a  temporary  fence  about  the  park."' 

Injuries  in  parks.  Public  parks.^" — Park  conimissioners  are  city,  not  state, 
officers,  when  their  duties  are  wholly  for  the  benefit  of  the  city*"  and  the  city  is 
liable  for  their  acts.*^  Parol  proof  is  proper  to  show  that  a  defective  structure 
in  a  park  was  erected  by  public  officers  in  the  absence  of  any  law  requiring  a  record 
or  an  act  in  writing.*^  The  mere  fall  of  a  sta,nd  erected  by  them  does  not  import 
negligence.^'  A  municipality  is  liable  in  damages  for  an  assault  committed  by 
the  custodian  or  care-taker  of  a  public  park,  where  the  assault  is  committed  by 
such  employe  while  acting  in  the  line  of  duty.*"*  It  is  not  of  itself  negligent  to 
discharge  fireworks,  such  as  rockets,  in  a  public  park.^^  The  question  of  negli- 
gence is  one  of  fact.** 

Privately  owned  parks  open  to  public.'^'' — Proprietors  of  publicly  patronized 
bathing  places  must  see  to  proper  guards  and  warnings,*^  and  make  prompt  efforts 
to  rescue  or  relieve  any  who  are'  missing  or  in  danger.*'  Attendants  should  be 
provided  wherever  and  whenever  conditions  of  peril  exist  or  are  likely  to  exist.^" 
A  patron  is  not  guilty  of  contributory  negligence  in  going  anywhere  within  the 
generally  used  area  for  bathing,  no  warnings  being  displayed.^^  ,,:■     > 

PARLIAMENTARY    LAW.52  ->  .J 

The  ordinary  rule  that  a  majority  constitutes  a  quorum  applies  where  the  funda- 
mental law  or  statutes  do  not  provide  otherwise.'*'  A  majority  of  a  quorum  pres- 
ent has  power  to  act°*  except  where  a  majority  of  the  entire  membership  is  required 
by  the  fundamental  law  governing  the  assembly.^^  A  regular  meeting  may  ad- 
journ to  a  definite  future  day,  and  at  such  adjourned  meeting  the  body  may  transact 
any  business  which  might  have  been  transacted  at  the  meeting  from  which  the 
adjournment  was  had.^*  Members  are  not  entitled  to  notice  of  the  time  of  an 
adjourned  meeting.^'  A  meeting  held  on  a  special  day  to  which  a  regular  meeting 
is  adjourned  is  part  of  the  regular  meeting  for  the  purposes  of  a  motion  to  recon- 
sider.^' As  a  general  rule,  in  the  absence  of  any  special  rule  upon  the  subject 
of  the  particular  legislative  body  acting,  a  vote  upon  a  reconsideration  need  not 
be  taken  either  at  the  same  or  the  next  succeeding  meeting,  but  may  be  taken  at  any 
time  before  rights  have  intervened  in  pursuance  of  the  vote  taken,  or  before  the 
status  quo  has  been  changed.'"     A  motion  that  certain  business  be  "continued  on 


38.  Tompkins  v.  Pallas,  47  Misc.  309,  95 
N.  T.  S.  875.  The  rule  is  the  same  though 
the  city  received  money  for  it.     Id. 

3'9.     See  4  C.  L.   885. 

40,  41.  City  of  Denver  v.  Spencer  [Colo.] 
82  P.  590.     Fall  of  a  stand.     Id. 

42,  43.  City  of  Denver  v.  Spencer  [Colo.] 
82  P.   590. 

44.  Bloom  V.  Newark,  3  Ohio  N.  P.  (N.  S.)  480. 

45,  46.  Crowley  v.  Rochester  Fireworks 
Co.  [N.  T.]  76  N.  E.  470.  Held  error  to  take 
question  from  jury  under  the  evidence.  Id. 
Compare  4  C.  L.  886,  n.  1-4. 

47.  See   4   C.   L.    887. 

48,  49.  Larkin  v.  Saltair  Beach  Co. 
[Utah]  83  P.  686.  Evidence  held  to  show 
negligence.     Id. 

50.  Storms  and  wind  in  Great  Salt  Lake. 
Larkin  v.  Saltair  Beach  Co.  [Utah]  83  P.  686. 

51.  Larkin  v.  Saltair  Beach  Co.  [Utah]  83 
P.  686.  Evidence  held  not  to  show  negli- 
gence of  deceased.     Id. 


52.  See  4  C.  L.  888. 

53.  Three  of  the  four  members  of  the 
board  of  police,  commissioners  of  city  of 
Newark  constitute  a  quorum  who  can  trans- 
act business.  McManus  v.  Newark  Police 
Com'rs   [N.  J.  Law]   62  A.  997. 

54.  Dougherty  v.  Excelsior  Springs,  110 
Mo.  App.  623,  85  S.  W.  112.  Where  a  quorum 
is  present  tne  act  of  a  majority  of  the  quo- 
rum is  the  act  of  the  body.  Commonwealth 
V.  Fleming,   23  Pa.  Super.  Ct.  404. 

55.  Reed  v.  Woodcliff  [N.  J.  Law]  60  A.  1128. 

56.  An  adjourned  meeting  being  a  con- 
tinuation of  the  stated  meeting.  Common- 
wealth V.  Fleming,  23  Pa.  Super.  Ct.  404. 

57.  They  are  presumed  to  have  notice. 
Commonwealth  v.  Fleming,  23  Pa.  Super.  Ct. 
404. 

58.  Stiles  V.  Lambertville  [N.  J.  Law]  62 
A.    288. 

59.  Adklns  v.  Toledo,  6  OhioC.  C.  <N.  S.)  433. 
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the  table"  is  to  be  construed  as  a  motion  to  lay  over  and  not  as  a  motion  to  lay  on 
the  table. °°  Mandamus  lies  to  compel  the  presiding  officer  to  put  a  motion  duly 
made."  Technical  violation  of  rules  of  parliamentary  procedure  do  not  vitiate 
the  action  of  the  assembly.^^ 

Paeol  Evidence,  see  latest  topical  index. 


PARTIES. 


S  1.     Definition    and    Classes    (888). 

I  2.  Who  May  or  Mnst  Sne  (888).  Join- 
der of  Parties  Plaintiff    (S90). 

§  3.  Who  May  or  Mnst  Be  Sued  (890). 
Joinder  of  Parties  Defendant   (892). 

§  4.  Desig'nating  and  Describing  Parties 
(893). 


Additional     and     Substituted     Parties 

Intervention        (894).       Substitution 


§  S. 
(S93). 
(S95). 

§  6.     Objections    to    Capacity    and    Defects 
of  Parties   (S95). 


Scope  of  title. — Only  general  principles  are  here  treated.  As  to  parties  in 
particular  actions,  or  as  controlled  by  relationship,  see  appropriate  title.^^ 

§  1.    Definition  and  dosses.'^* 

§  2.  Who  may  or  must  sue.^^ — In.  the  code  states  every  action  must  be  prose- 
cuted in  the  name  of  the  real  party  in  interest.^"  One  having  no  interest  in  the 
subject-matter  cannot  maintain  an  action,"  and  persons  not  parties  to  a  contract 
or  instrument  sued  upon  need  not  be  joined  as  parties  plaintiff.^'  One  who  has  no 
special  beneficial  interest  in  the  performance  of  a  contract  to  which  he  is  not  a 
party  cannot  maintain  an  action  for  damages  for  its  breach.^"  Courts  wiU  not 
entertain  a  controversy  concerning  the  title  or  right  of  possession  .of  real  or  per- 


50.  Duniway  v.  Portland   [Or.]    81  P.   945. 

51.  People  V.  Brush,  96  N.  T.   BOO. 

52.  City  of  Sedalia  v.  Montgomery,  109 
Mo.  App.  197,  88  S.  W.  1014. 

63.  Appeal  and  Review,  5  C.  Li.  121:  As- 
signments, B  C.  L.  279;  Bankruptcy,  5  C.  L. 
367;  Corporations,  5  C.  L.  764;  Death  by 
"Wrongful  Act,  5  C.  L.  945;  Estates  of  De- 
cedents, B  G.  L.  1183;  Guardians  ad  Litem, 
and  Next  Friends,  5  C.  L.  1601;  Guardian- 
ship, 5  C.  L.  1603;  Husband  and  Wife,  B  C. 
Li.  1731;  Wills,  4  C.  L.  1S63.  Compare  also 
such  titles  as  Equity,  5  C.  L.  1144;  Eject- 
ment, B  e.  L.  1056;  Mandamus,  4  C.  Ii.  506; 
Quo  Warranto,  4  C.  L.  1177;  Replevin,  4  C. 
L.  1284;  Specific  Performance,  4  C.  L.  1494; 
Quieting  Title,  4  C.  L.  1167;  and  other  simi- 
lar titles. 

54.  See  4  C.  L.  888.  See,  also,  Fletcher, 
Eg.  PI.  &  Pr.  ch.  3,   "Parties  in  Equity." 

55.  See  4  C.  L.  889. 

56.  Under  Code  Civ.  Proc.  §  367,  widow  of 
intestate  may  sue  to  recover  land  convey- 
ed by  inteatate  by  fraudulent  representa- 
tions and  undue  influence  of  grantee.  Page 
v.  Garver,  146  Cal.  577,  80  P.  860.  A.  recov- 
ered judgment  against  B.  &  C.  B.  sued  to 
enjoin  enforcement  of  judgment  and  by 
amendment  set  up  payments  to  A.  under 
duress,  C.  alleging  the  same.  C.  had  trans- 
ferred his  interest  in  the  cause  of  action 
and  B.  assigned  for  creditors  pending  _the 
suit.  Held,  B.  was  not  real  party  in  inter- 
est and  could  not  maintain  action,  under 
Code  Civ.  Proc.  §  449,  nor  could  he  continue 
It  under  §  756.  Poster  v.  Central  Nat.  Bank, 
?3  N.  Y.  S.  603.  One  who  is  not  the  owner 
of  a  promissory  note  is  not  the  real  party 
in  Interest,   and  the  presumption   of  owner- 


ship arising  from  the  possession  of  the 
note  endorsed  in  blank  may  be  rebutted. 
Suit  on  the  note  must  be  by  the  real  party 
in  interest.  Independent  Coal  Co.  v.  First 
Nat.  Bank,  6  Ohio  C.  C.   (N.  S.)   225. 

57.  A  shipper  of  goods,  consigned  to  him- 
self, who  sells  the  goods  while  In  transit  to 
others,  cannot  maintain  an  action  in  conver- 
sion based  on  failure  of  the  carrier  to  deliver 
part  of  the  goods.  Sweeney  v.  Frank  Wat- 
erhouse  &  Co.  [Wash.]  81  P.  1005.  Where  a 
premium  put  up  by  a  local  society  was  won 
by  fraud,  plaintiff  corporation,  of  which 
local  society  was  a  member,  could  not  sue 
for  Its  recovery,  the  claim  not  having  being 
assigned,  after  demand,  by  the  local  mem- 
ber to  plaintiff,  since  the  local  member  could 
thereafter  sue  therefor.  American  Trotting 
Ass'n  V.  Reynolds  [Mich.]  12  Det.  Leg.  N. 
410,   104  N.   W.   B78. 

58.  In  an  action  on  a  contract  for  the 
purchase  of  hay  to  recover  for  a  deficiency 
in  the  amount  delivered,  vendees  of  the 
plaintiff  were  not  necessary  parties.  '  Reed 
V.  McDonald  [Cal.  App.]  82  P.  639.  Name 
of  plaintiff's  wife  was  inserted  in  a  lease 
as  one  of  the  parties  of  the  first  part,  but 
she  did  not  execute  the  lease.  An  action 
thereon  was  properly  brought  by  plaintiff 
alone,  the  pleadings  showing  no  parties 
thereto  except  plaintiff  and  defendant. 
Boal  V.  Citizens'  Nat.  Gas  Co.,  23  Pa.  Super. 
Ct.    339. 

59.  Adjoining  property  owner  could  not 
sue  for  damages  for  breach  of  railroad  com- 
pany's contract  with  levee  and  drainage 
commissioners,  damage  being  caused  by 
overflow,  where  it  did  not  appear  that  such 
owner's  lands  would  be  assessed  for  bene- 
fits or  that  he  would  be  called  on  for  a  part 
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sonal  property  except  at  the  instance  of  some  persoa  or  persons  having  or  claiming 
a  right  thereto  derived  from  or  recognized' by  the  laws  of  a  state  or  of  the  United 
States.^"  In  most  jvurisdictions  an  assignee  of  a  claim  or  chose  in  action  may  sue 
thereon  in  his  own  name;  as  the  real  party  in  interest;''^  but  in  some  states  only 
the  original  owner  can  sue  thereon."^  Public  rights  in  action  must  be  sued  by 
the  propep  public  functionary.*'  By  virtue  of  statute  in  some  states  a  trustee 
of  an  express  trust  may  sue  without  Joining  the  beneficiarj'.''*  These  statutes  do 
not  apply  wtere  no  trust  relation  in  fact  exists.^^  Where  the  parties  interested 
are  numerous,  some  statutes  allow  one  or  more  to  sue  for  the  benefit  of  all.*'  In 
Illinois  a  beneficial  plaintiff  only  cannot  sue  in  his  own  name."^  Thus,  the  holder 
of  legal  title  of  a  cliose  in  action  is  the  only  proper  party  plaintiff  in  an  action 
thereon.®* 

In  determining  whether  or  not  a  state  is  the  real  party  in  interest  in  order 
to  determine  whether  limitations  is  an  available  defense,  reference  vrill  be  had  not 
only  to  the  name  in  which  the  afition  is  brought,  but  to  the  facts  as  they  appear  of 
record.'* 

Aliena  may  sue  ia  the  court  of  claims.'"'    The  common-law  rule  that  a  suit 


of  the  contract  price.     Roflhouse  v.  Chicago 
&  A.  R.  Co.,   21&  111.  596,   76   K.   E.    S36. 

60.  Bonacum  v.  Murphy  [Neh.l  1&4  N.  W. 
ISO. 

61.  Where,  in  action  on  note,  plaintiff 
holds  title  by  legal  transfer,  he  is  the  real 
party  in  interest  and  defendant  cannot  ctues- 
tion  the  consideration  or  conditions  of  the 
transfer.  Hiinter  v.  Allen,  S4  N.  Y.  S.  &80. 
The  assignee  of  a.  judgment  for  plaintiff  In 
an.  action  to  recover  possession  of  person- 
al property  is  the  real  party  In  interest  en- 
titled to  sue  on  the  redelivery  bond,, 
■which  provides  for  a  return  of  the 
property  or  payment  of  its  adjudged 
value.  Odell  v.  Petty  [S.  D.]  104  N.  W. 
249.  One  to  vrhom  a.  Judgment  against  an 
administrator  on  a  claim  against  a  de- 
cedent's estate  was  assigned  was  the  real 
party  in  interest  and  was  required  to  bring 
the  action  for  enforcement  of  the  Judgment 
In  his  own  name,  under  Code  Civ.  Proc,  §§ 
444,  1909.  Bamberger  v.  American  Surety 
Co.,  48  Misc.  221,  96  N.  T.  S.  665.  The  trans- 
ferees of  the  holders  of  school  bonds  which 
have  been  illegally  issued  stand  In  the  shoes 
of  the  original  holders  and  are  the  real  par- 
ties in  interest  in  a  suit  to  recover  out  of 
the  property  bought  with  the  proceeds  of 
the  bonds  the  amount  paid  by  them  for  the 
bonds.  Board  of  Trustees  of  Fordsville  v. 
Postel  [Ky.]  aS  S.  W.  1065.  An  agent  guar- 
anteeing an  account  for  his  employer  and 
being  compelled  by  agreement  to  pay  the 
same  weekly,  becomes  Ln  law  the  assignee 
of  such  account  and  is  entitled  to  sue  in  at- 
tachment in  his  own  name.  McLane  v.  Col- 
burn,  2  Ohio  N.  P.  CN.  S.)  257. 

62.  Original  owners  of  a  claim  for  money 
are  proper  parties  plaintiff  in  an  action  at 
law  thereon  though  the  claim  has  been  as- 
signed. Peoria  Scrap  Iron  Co.  v.  Cohen,  113 
lU.  App.  30. 

83.  A  suit  for  recovery  of  interest  paid  to 
a  village  treasurer  on  public  deposits  can  be 
recovered  only  by  a  suit  by  an  officer  or  of- 
ficers authorized  to  care  for  or  protect  such 
funds.  Nicholson  v.  Maile„  S  Ohio  N.  P.  (N". 
S.>  2.Q1.  Action  on  bond  given  by  bank  in 
which  county  funds  are  deposited  as  requir- 


ed by  Mich.  Local  Acts  1879,  p.  217,  No.  39S 
may  be  brought  in  the  name  of  the  county 
treasurer.  Buhrer  v.  Baldwin  [Mich.]  100 
N.  W.  468. 

64.  One  in  whose  name  a  lease  is  made 
may  maintain  an  action  for  unlawful  detain- 
er, as  trustee  of  an  express  trust — Civ.  Code, 
§  5 — ^without  joining  the  persons  for  whose 
benefit  the  lease  was  made.  Houck  v.  Wil- 
liams  [Colo.]    81  P.    80O. 

65.  A  shipper  of  goods,  consigned  to  him- 
self, who  has  sold  the  goods  while  in  transit, 
cannot  sue  for  conversion  for  failure  to  de- 
liver part  of  the  goods,  on  the  theory  that 
he  is  trustee  of  an  express  trust.  Sweeney 
V.  Frank  Waterhouse  &  Co.  [Wash.J  81  P, 
1005.  Burns"  Ann.  St.  1901,  §  252,  by  which 
a  trustee  of  an  express  trust  may 
mountain  an  action  for  the  benefit  of  th» 
beneficiary,  does  not  authorize  the  coun- 
ty auditor  to  sue  on  the  bond  of  a  coun- 
ty ditch .  contractor  on  behalf  of  property 
owners  concerned,  "where  such  contractor 
has  refused  to  perform  and  the  contract  haa 
been  relet  at  a  higher  price,  and  the  increas- 
ed cost  has  been  assessed  against  the  lands 
liable:  an  action  on  an  official  bond  must  be 
in  the  name  of  the  state  under  §  253.  State 
v.  Karr   [Ind.  App.]    76  N.  E.   780. 

66.  Under  Sand.  &  H.  Dig.  Laws  Ark.  5 
5632,  providing  that  where  the  question  is  of 
common  or  general  interest  of  many  per- 
sons,, or  where  the  parties  are  numerous  and 
it  is  impracticable  to  bring  them  all  before 
the  court  within  a  reasonable  time,  one  or 
nxore  may  sue  or  defend  for  the  benefit  of 
all,  trustees  of  a  church  may  sue  for  injury 
to  the  church  property  by  the  removal  of 
coal  beneath  the  surface  of  the  land,  with- 
out joining  the  members  of  the  congrega- 
tion. Penny  v.  Central  Coal  &  Coke  Co-.  [C. 
C.  A-l  138  F.  769. 

67.  Gilray  v.  Metropolitan  Nat.  Bank,  113 
111.    App.    485. 

68.  Illinois  Steel  Co.  v.  Preble  Mach. 
Works  Co..  116  111.  App.  268. 

69»  Eastern  State  Hospital  v.  Groves' 
Committee   [Va.]   52  S.  E,  837. 

70.  Under  Rev.  St.  5  1068.  Bight  extends 
to  aliens  residing  in  colonies  of  foreign  gov- 
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begun  in  the  name  of  a  dead  man  is  a  nullity  is  applicable  to  cases  in  the  court 
of  claims  under  the  Indian  depredation  act.'^^ 

An  unnecessary  party  plaintifE  may  be  dismissed  from  the  action  and  the  re- 
maining proper  party  plaintiff  allowed  to  prosecute  alone.''^ 

Joinder  of  parties  plaintiff. ''^ 

§  3.  Who  may  or  must  he  suedJ^ — Persons  whose  rights  in  the  subject-mat- 
ter will  be  affected  by  the  decree,  and  only  such/^  are  necessary  parties.''®  Par- 
ties without  whom  a  Judgment  cannot  be  rendered  are  indispensable;^^  persons 
without  whom  a  judgment  may  be  rendered  but  who  have  riglits  which  would  be 
adjudicated  if  they  were  made  parties  are  proper  but  not  indispensable  parties.'* 
All  persons  claiming  a  fund  are  necessary  and  proper  parties  to  an  action  for  its 
recovery  and  to  litigate  and  determine  its  ownership.'"^     Persons  whose  right  to  a 


ernments  and  to  corporate  as  well  as  natu- 
ral persons.  Philippine  Sugar  Estates  Co.'s 
Case,   39   Ct.  CI.  225. 

71.  Gallegos  v.  Navajos,  39  Ct.  CI.  86. 

72.  Where  father  and  mother  began  ac- 
tion for  death  of  son  and  defendant  object- 
ed to  the  admission  of  any  evidence,  it  was 
not  error  for  the  court  to  grant  leave  to  dis- 
miss the  wife  from  the  case  as  party  plain- 
tifE and  permit  her  husband  to  prosecute  it 
alone.  Dean  v.  Oregon  R.  &  Nav.  Co.,  38 
Wash.  565.  80  P.  842. 

73.  See  4  C.  D.  889. 

74.  See  4  C.  L.  892. 

75.  Where,  in  an  action  by  an  indorsee 
of  a  note  given  for  the  purchase  price  of  a 
machine,  in  whicli  one  who  signed  the  con- 
tract of  sale  as  surety  for  the  buyer  was  not 
made  a  party,  the  defendant  files  a  cross  pe- 
tition for  damages  for  breach  of  warranty, 
the  surety,  who  disclaims  any  interest .  in 
the  machine  or  cause  of  action  set  up  In  the 
cross  petition,  is  not  a  necessary  party 
thereto.  First  Nat.  Bank  v.  Dutcher  [Iowa] 
104  N.  W.  497.  A  railroad  receiver  assigned 
to  a  contractor  a  right  to  a  subsidy  from  a 
town  to  aid  in  the  construction  of  the  road, 
and  the  contractor  assigned  to  plaintiff. 
Held,  the  mere  right  of  the  contractor,  who 
had  no  interest  in  the  property,  to  redeem 
the  subsidy  did  not  make  him  a  necessary 
party  to  an  action  to  recover  the  subsidy, 
since  the  receiver  had  the  right  to  redeem 
from  the  contractor.  Paige  v.  Rochester,  137 
F.  663.  Where  defendant  corporation  by 
fraudulent  representations  Induced  plaintiff 
to  become  a  party  to  the  underwriting  of 
bonds  pledged  with  defendant  to  secure  a 
note,  plaintifE  could  sue  defendant  alone  for 
rescission  of  the  underwriting  agreement 
without  joining  the  corporation  issuing  the 
bonds  or  another  corporation  "which  made  a 
loan  thereon,  defendant  having  received  pro- 
ceeds of  note.  Rose  v.  Merchants'  Trust  Co., 
96  N.  T.  S.  946.  The  joinder  of  a  cause  of 
action  on  a  promissory  note  with  one  to 
compel  the  payment  of  debts  by  a  principal 
to  save  his  sureties  is  improper  and  open  to 
demurrer,  as  is  also  the  joinder  as  parties 
defendant  to  such  an  action  of  creditors  of 
the  principal  who  are  strangers  to  the  note 
and  in  no  way  connected  therewith.  Schick 
V.  Ott,  7  Ohio  C.  C.   (N.  S.)   325. 

76.  A  person  may  be  a  necessary  party  to 
litigation  though  he  will  not  be  bound  by 
the  result.  McDougald  v.  New  Richmond 
Holler  Mills  Co.  [Wis.]  103  N.  W.  244.  Plain- 
tiff  in   suit   to   abate  a   dam   was   tenant   by 


curtesy  of  land  concerned,  title  being  in  his 
children.  Held,  children  were  necessary 
parties.  Id.  A  vendor  assigned  his  con- 
tract of  sale  of  realty  and  the  assignee  re- 
covered judgment  against  the  vendee  on 
the  contract.  In  an  action  by  the  vendee  to 
recover  rents  and  profits  of  the  land  pending 
the  litigation,  the  assignee  having  been  in 
possession,  a  person  for  whom  the  assignee 
was  acting,  who  had  paid  for  the  contract, 
and  received  the  rents  and  profits,  was  prop- 
erly made  a  party  defendant.  Ferguson  v. 
Epperly,  127  Iowa,  214,  103  N.  W.  94.  Where 
an  educational  corporation  transferred  its 
property,  franchise  and  good  will  to  a  char- 
itable corporation  in  consideration  of  the 
payment  of  certain  debts  by  the  latter  and 
the  transfer  by  it  of  such  property  to 
another  educational  corporation,  and  the 
agreement  was  performed,  the  first  grantee 
was  a  necessary  party  to  an  action  by  the 
original  owner  to  recover  the  property. 
State  V.  U.  S.  Grant  University  [Tenn.]  90 
S.  W.  294. 

77.  A  corporation  is  a  necessary  party 
defendant  in  an  action  by  stockholders  for 
an  accounting  by  the  president  of  the  cor- 
poration, since  a  judgment  against  defend- 
ant must  be  in  favor  of  the  corporation 
and  a  judgment  cannot  be  rendered  for  one 
not  a  party.  Peck  v.  Peck,  33  Colo.  421,  80 
P.   1063. 

78.  In  an  action  by  a  mother  to  set  aside 
a  deed  to  her  son  for  failure  to  perform  his 
agreement  to  support  her,  the  son's  wife  is 
a  proper  but  not  a  necessary  party,  since  the 
wife's  inchoate  right  of  dower  or  homestead 
would  not  be  affected  by  the  decree,  and  she 
would  have  no  right  to  possession  of  the 
homestead  apart  from  the  right  of  her  hus- 
band. Mash  V.  Bloom  [Wis.]  105  N.  W.  831. 
Where  a  dower  right  accrues  subsequent  to 
the  entry  of  a  decree  concerning  certain 
realty,  the  decree  will  not  be  reversed  on 
appeal  because  the  owner  of  such  right  was 
not  a  party,  since  her  right  was  contingent 
and  she  was  not  an  indispensable  party. 
She  will  not,  however,  be  bound  by  the  de- 
cree. Landram  v.  Jordan,  25  App.  D.  C.  291. 
In  a  suit  to  cancel  notes  and  a  mortgage  and 
to  impose  liens  on  certain  land,  a  purchaser 
pendente  lite,  with  notice  of  plaintiffs' 
rights,  is  properly  made  a  party  defendant 
by  an  amended  complaint.  Matteson  v 
Wagoner,  147  Cal.  739,   82  P.   436. 

7».  Conservative  Sav.  &  Loan  Ass'n  v 
Omaha  [Neb.]  103  N.  W.  286.  A  minor  re- 
covered a  Judgment  against  a  city  for  per- 
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certain  fund  has  been  settled  by  a  personal  judgment  against  them  are  neither 
necessary  nor  proper  parties  to  a  contest  between  others  for  the  fund.'"  Where 
the  purpose  of -a  judicial  proceeding  is  to  expose  real  estate  to  public  sale,  the  bet- 
ter practice  is  to  malce  all  persons  who  have  any  interest,  contingent  or  otherwise, 
in  the  property  sought  to  be  sold,  parties  to  the  proceeding.*^  In  some  cases  a 
trustee,  in  an  action  against  him  concerning  the  trust  property,  is  regarded  as  be- 
ing in  court  for  and  in  behalf  of  the  beneficiaries,  and  the  latter  are  not  neces- 
sary parties.^^ 

In  equity  all  persons  materially  interested,  either  legally  or  beneficially,  in  the 
subject-matter  of  a  suit,  must  be  made  parties  either  as  complainants  or  defendants, 
so  that  a  complete  decree  may  be  made,  binding  upon  all  parties.*'  Where  a  gen- 
eral right  is  claimed,  arising  out  of  a  series  of  transactions  tending  to  one  end, 
the  plaintiff  may  join  several  causes  of  action  against  defendants  who  have  distinct 
and  separate  interests  in  order  to  a  conclusion  of  the  whole  matter  in  one  suit.** 
In  a  proceeding  to  obtain  an  account  of  a  partnership  all  the  partners  are  necessary 
parties.*^ 


Eonal  Injuries,  which  her  guardian  assigned 
to  plaintiff.  Later  the  g-uardlan  was  re- 
moved and  a  second  appointed.  Held  in  an 
action  by  plaintiff  against  the  city  to  quiet 
title  to  the  judgment,  ths  second  guardian, 
■who  claimed  the  assignment  to  plaintiff  was 
void,  was  a  necessary  party,  but  the  surety 
of  the  first  guardian  was  not.     Id. 

80.  Sanger  Bros.  v.  Corsicaria  Nat.  Bank 
[Tex.  Civ.  App.]  87  S.  "W.  737.  Two  children 
of  a  legatee  were  parties  to  an  action  for 
construction  of  a  will,  wherein  a  judgment 
determined  that  a  certain  fund  should  go  to 
the  issue  of  such  legatee  at  her  death.  In 
a  subsequent  action  involving  the  same  fund 
between  the  same  parties,  representatives 
of  the  two  children,  who  had  died,  were  not 
necessary  parties.  Jewett  v.  Schmidt,  108 
App.  Div.  322,  95  N.  Y.  S.  631. 

81.  Roden  v.  Helm    [Mo.]    90   S.  W.   798. 

82.  City  of  Austin  V.  Cahill  [Tex.]  13  Tex. 
Ct.  Rep.  321,  88  S.  W.  542.  In  a  mandamus 
proceeding  by  holders  of  original  bonds  is- 
sued by  a  city  to  compel  payment  of  inter- 
est out  of  taxes  levied  and  collected  to  pay 
interest  on  and  provide  a  sinking  fund  for 
refunding  bonds  and  to  make  provision  for 
the  payment  of  such  original  bonds,  the 
holders  of  refunding  bonds  issued  to  take 
up  the  original  bonds  were  not  necessary 
parties,  since  the  city  was  a  constructive 
trustee  of  the  holders  of  such  refunding 
bonds.     Id. 

83.  Florida  Land  Rock  Phosphate  Co.  v. 
Anderson  [Fla.]  39  So.  392.  All  persons 
who  are  legally  or  equitably  interested  in 
the  subject  matter  of  the  suit  are  necessary 
parties  to  a  chancery  proceeding,  but  the 
interest  must  be  a  present  substantial  in- 
terest as  distinguished  from  a  mere  expect- 
ancy or  future  contingent  interest.  Pinkney 
V.  Weaver,  115  111.  App.  582.  The  court  can- 
not properly  adjudicate  matters  Involved  in 
a  suit  if  it  appe,ars  that  necessary  and  in- 
dispensable parties  are  not  before  the  court. 
Florida  Land  Rock  Phosphate  Co.  v.  Ander- 
son [Fla.]  39  So.  392.  Indispensable  parties 
to  proceedings  In  equity  are  persons  who 
not  only  have  an  interest  in  the  controversy, 
but  an  interest  of  such  a  nature  that  a  final 
decree    cannot    be    made   without   either   af- 


fecting that  interest,  or  leaving  the  contro- 
versy in  such  condition  that  its  final  deter- 
mination may  be  wholly  inconsistent  with 
equity  and  good  conscience.  Landram  v. 
Jordan,  25  App.  D.  C.  291.  In  a  proceeding 
in  equity  to  remove  a  cloud  from  the  title 
and  have  a  conveyance  canceled  as  fraudu- 
lent, the  parties  executing  the  conveyance, 
against  whom  fraud  is  alleged,  are  neces- 
sary and  indispensable  parties,  especially 
if  the  conveyance  contains  covenants  of 
general  warranty.  Florida  Land  Rock  Phos- 
phate Co.  V.  Anderson  [Fla.]  39  So.  392.  One 
who  has  such  an  interest  in  land  as  to  ren- 
der it  necessary  or  desirable  that  such  in- 
terest be  adjudicated  is  a  necessary  party 
to  a  bill'  to  remove  a  cloud  and  reform  a 
deed.  Getzelman  v.  Blazier,  112  111.  App.  648. 
In  a  suit  to  enjoin  a  county  contrac- 
tor from  entering  upon  property  condemned 
by  the  county  to  construct  a  public  work, 
the  county  is  a  real  party  in  interest  entitled 
to  come  in  and  defend  the  suit.  Johnston 
V.  O'Rourke  &  Co.  [Tex.  Civ.  App.]  85  S.  W. 
501.  In  a  creditors'  suit  in  aid  of  execution, 
all  persons  who  assert  any  claim  in  the 
subject  matter,  ■whether  prior  or  subsequent, 
are  necessary  parties,  because  the  order  of 
the  respective  liens  is  involved  in  the  liti- 
gation and  should  be  determined  in  the  final 
decree.  Gavazzi  v.  Dryfoos,  47  Misc.  15,  95 
N.  T.  S.  199.  One  partner,  without  his  co- 
partner's consent,  advanced  to  a  bank  part 
of  the  firm's  proceeds  to  pay  his  individual 
debts,  the  bank  having  knowledge  of  the 
facts.  Held,  in  a  suit  by  one  partner  for  an 
accounting,  the  bank  was  a  proper  party,  be- 
ing the  equitable  assignee  of  the  partner 
making  the  advancements.  Jefferson  Coun- 
ty Sav.  Bank  v.  Jeffers   [Ala.]   39  So.   228. 

84.  Oyster  v.  lolk  Min.  Co.  [N.  C]  52  S. 
E.  198.  Thus  where  it  was  alleged  that  a 
manager  of  a  corporation  with  the  consent 
of  the  corporation  converted  it  and  its  assets 
to  his  own  use  and  used  the  same  in  a  reck- 
less manner  with  the  purpose  of  defeating 
plaintiff's  and  creditors'  rights,  the  corpora- 
tion and  manager  were  properly  joined, 
since  the  transactions  were  so  connected  and 
interwoven  that  justice  could  only  in  such 
manner  be  done  plaintiff,  who  prayed  for  a 
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Joinder  of  parties  defendant. ^^ — Joint  tort  feasors  may  be  sued  jointly"  or 
severally,  at  plaintiff's  election.^'  Hence,  in  a  joint  action,  plaintiff  may  dismiss 
as  to  one  and  proceed  against  the  other.^'  Where  judgment  is  rendered  against 
both,  and  is  set  aside  as  to  one,  the  judgment  against  the  other  is  not  impaired; 
but  the  action  should  be  dismissed  as  to  the  defendant  judgment  against  whom 
has  been  set  aside.^"  Agents  of  a  corporation,  for  whose  negligence  the  corpora- 
tion is  liable,  may  be  sued  jointly  with  it.'^ 

The  joinder  of  two  or  more  defendants  in  a  suit  at  common  law,  based  upon 
contract,  express  or  implied,  can  only  be  upheld  upon  the  theory  of  joint  liability."^ 

§  4.  Designating  and  describing  parties.'^ — The  name  of  a  party  to  a  suit 
must  be  the  name  of  the  person  intended  to  be  designated.^*  An  action  cannot  be 
maintained  in  a  name  as  plaintiff  which  is  neither  that  of  a  natural  person,  a  part- 
nership, nor  of  such  artificial  person  as  is  recognized  by  the  law  as  capable  of  suing."' 
A  proceeding  commenced  in  such  a  name,  there  being  no  plaintiff,  is  not  an  action, 
but  a  mere  nullity,  and  may  be  dismissed  at  any  time  on  motion.^'  Where  a  part- 
nership cannot  sue  in  the  firm  name,  the  plaintiffs  must  be  properly  described  as 
individuals. °^  Where  the  name  of  the  plaintiff  or  of  the  defendant  is  stated  in 
such  words  as  to  imply  a  corporation,  the  party  plaintiff  or  defendant  will  be  pre- 
sumed to  be  a  corporation  until  the  fact  is  put  in  issue  by  a  denial.**     Where  the 


receiver  and  an  injunction  to  protect  his 
interest  and  secure  payment  of  his  Judg- 
ment.    Id. 

85.  "Where  surviving  partner  sued  for 
contribution  from  representatives  of  a  de- 
ceased partner,  an  allegation  that  other 
partners  had  no  individual  estate  was  not 
Bufflcient  to  justify  nonjoinder  of  such  other 
partners.     Bruns    v.    Heise    [Md.]    60   A.    604. 

8C.     See   4   C.   1..    893. 

87.  To  maintain  such  suit  community  of 
fault  must  be  made  to  appear.  Sturzebecker 
V.  Inland  Traction  Co.,  211  Pa.  156,  60  A.  583. 
Where  an  Injury  is  the  result  of  neglect  to 
perform  a  common  duty  resting  upon  two 
or  more  persons,  though  there  may  be  no 
concert  of  action  between  them  the  party 
injured  may  sue  the  persons  owing  him  a 
duty  which  was  neglected  jointly  if  he  so 
elects.  Birch  v.  Charleston  Light,  Heat  & 
Power  Co.,  113  111.  App.  229.  In  an  action 
for  wrongful  death  authorized  by  Rev.  Laws, 
c.  171,  5  2,  joint  tort  feasors  may  be  sued 
jointly  though  there  can  be  but  one  satis- 
faction of  any  judgment  obtained.  Oulighan 
v.  Butler  [Mass.]  75  N.  B.  726.  An  action 
for  personal  injuries  may  be  maintained 
against  two  independent  corporations  though 
the  relation  of  master  and  servant  exists  be- 
tween plaintiff  and  only  one  of  such  defend- 
ants. Illinois  Cent.  R.  Co.  v.  Harris,  85  Miss. 
15,  38  So.  225.  Joint  tort  feasors  are  jointly 
and  severally  liable.  Weathers  v.  Kansas 
City  Southern  R.  Co.,  Ill  Mo.  App.  315,  86  S. 
W.  908. 

88.  Where  a  complaint  against  three  de- 
fendants is  amended  so  as  to  dismiss  as  to 
one,  the  remaining  two  defendants  have  no 
cause  of  complaint,  since  plaintiff  may  sue 
separately  if  he  so  elects.  Olwell  v.  Skobis 
[Wis.]   105  N.  W.  777. 

89.  Weathers  v.  Kansas  City  Southern  R. 
Co.,  Ill  Mo.  App.  315,  86  S.  W.  908.  Where, 
in  a  joint  action,  the  evidence  fails  to  show 
community  of  fault,  plaintiff  may  amend  and 
proceed  against  the  single  defendant  shown 
by   the    evidence    to    be    liable.     Where    evi- 


dence failed  to  show  concert  of  action  but 
plaintiff  refused  to  amend,  a  nonsuit  was 
proper.  Sturzebecker  v.  Inland  Traction  Co., 
211  Pa.  156,  60  A.  583. "  Where  an  action  is 
brought  against  a  landlord  and  a  constable 
for  wrongful  distress,  and  it  appears  that 
plaintiff  is  seeking  judgment  against  the  con- 
stable only,  the  appellate  court  may  permit 
the  name  of  the  landlord  to  be  stricken. 
Oliver  v.  Wheeler,  26  Pa.  Super.  Ct.  5. 

90.  Weathers  v.  Kansas  City  Southern  R. 
Co.,  Ill  Mo.  App.  315,  86  S.  W.  908. 

91.  Southern  R.  Co.  v.  Sittasen  [Ind.  App.] 
74  N.  B.  898. 

92.  Boogher  v.  Roach,   2B  App.   D.   C.   324. 

93.  See  4  C.  L.  893. 

94.  Woman  who  performed  services  while 
single  and  was  thereafter  married  could  not 
sue  for  compensation  in  her  maiden  name, 
when  she  was  known  to  her  friends  by  her 
married  name.  Parks  v.  Tolman,  113  Mo. 
App.  14,  87  S.  W.  576. 

95.  Western  &  A.  R.  Co.  v.  Dalton  Marble 
Works  [Ga.]  50  S.  E.  978. 

96.  Where  the  "Dalton  Marble  Works" 
commenced  an  action  as  plaintiff  it  was  er- 
ror for  the  Justice  to  allow  the  words  "H.  P. 
Calvard,  Proprietor"  to  be  added  to  the  title 
of  the  plaintiff,  and  then  allow  the  action  to 
proceed.  The  title  and  amendment  did  not 
name  a  person,  natural  or  artificial,  >  nor  a 
partnership  capable  of  suing,  and  the  action 
should  have  been  dismissed.  Western  &  A. 
R.  Co.  V.  Dalton  Marble  Works  [Ga.]  50  S. 
B.  978. 

97.  Summons  and  complaint  describing 
plaintiffs  as  "A.  S.  Thornton,  W.  D.  Nesbitt. 
and  W.  D.  Carr,  partners  as  Thornton,  Nes- 
bitt &  Co.,"  the  suit  was  by  persons  named  as 
Individuals,  the  words  "partners,  etc.,"  being 
merely  descriptio  personarum.  Thornton, 
Nesbitt  &  Co.  v.  Blrst  Nat.  Bank  [Ala.]  40 
So.  78. 

98.  Where  defendants  were  sued  as  the 
"Huntington  Light  &  Fuel  Co.,"  and  the 
rP*l'"*^J-*"  ^°-"  ^^^  absence  of  an  allegation 
that  they  were  corporations  was  immaterial 
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Bummons  and  title  of  a  complaint  describe  defendant  as  an  individual  only  and  tlie 
cause  of  action  stated  is  against  him  as  a  trustee  under  the  will  of  a  decedent,  the 
complaint  is  demurrable  for  defect  of  parties,  and  for  failure  to  state  a  cause  of 
action."" 

§  5.  Additional  and  substituted  parties.^ — In  suits  in  equity,"  and  in  other 
proceedings,  by  "virtue  of  code  provisions  in  many  states,  where  it  appears  that  the 
presence  of  persons  not  before  the  court  is  necessary  for  a  complete  determination 
of  the  controversy,  they  should  be  brought  in."  The  court  need  not  wait  for  an 
objection  that  necessary  parties  are  not  before  the  court  but  may  of  its  own  motion 
require  them  to  be  brought  in,*  and  may  entertain  a  motion  in  regard  to  the  matter 
at  any  time  while  jurisdiction  to  hear  the  case  remains.*  Failure  of  the  court  to 
cause  necessary  parties  to  be  brought  in  is  error  which  is  not  waived  by  failure  of 
the  parties  to  raise  the  objection.*  Statutory  provisions  requiring  other  persons 
to  be  brought  in  when  a  complete  determination  of  the  controversy  cannot  be  had 
without  them  relate  only  to  persons  not  parties  whose  rights  must  be  ascertained 
and  settled  before  the  rights  of  parties  to  the  suit  can  be  determined.''  Under 
such  statutes  a  plaintifE  who  seeks  only  a  money  judgment  cannot  be  compelled  to 
bring  in  other  parties  defendant  and  thereby  change  the  character  of  his  action, 
as  well  as  the  kind  of  testimony  required.*    Additional  parties  cannot  be  brought 


where  the  objection  was  first  raised  on  ap- 
peal. Ohio  Oil  Co.  V.  Detamore  [Ind.]  73  N. 
B.  906. 

»».  Leonard  v.  Pierce,  182  N.  Y.  431,  75  N. 
E.   313. 

1.  See    4    C.    L.    893. 

2.  Right  to  bring-  in  necessary  addition- 
al parties  in  suit  in  equity  is  undoubted. 
Sullivan  v.  Chicago  Board  of  Trade,  111  111. 
App.   492. 

3.  The  court  may  at  any  time,  before 
or  after  judgment,  direct  other  persons  to 
be  made  parties  to  the  end  that  substantial 
justice  be  done.  Walker  v.  Miller  [N.  C]  52 
S.  B.  125.  A  court  should  not  proceed  in 
the  absence  of  persons  whose  interests  are 
liable  to  be  prejudiced  by  a  judgment  ren- 
dered in  the  action.  McDougald  v.  New 
Kichmond  Roller  Mills  Co.  [Wis.]  103  N.  W. 
244.  Under  Code  Civ,  Proc.  §  389,  where  it 
appears  that  the  presence  of  persons  other 
than  those  named  in  the  complaint  is  neces- 
sary for  a  complete  determination  of  the 
controversy,  they  may  be  brought  in.  De- 
Leonis  v.  Hammel  [Cal.  App.]  82  P.  349. 
Where  In  suit  to  restrain  payment  of  a 
judgment,  the  answer  alleged  that  the  claim 
sued  on  had  been  assigned  before  judg- 
ment to  third  persons,  it  was  proper  to  allow 
the  complaint  to  be  amended  so  as  to  bring 
in  the  assignees  and  settle  the  entire  con- 
troversy. Murphy  &  Co.  v.  American  Soda 
Fountain  Co.   [Miss.]   39  So.  100. 

4.  McDougald  v.  New  Richmond  Roller 
Mills  Co.  [Wis.]  103  N.  W.  244.  When  it  ap- 
pears that  a  necessary  party  Is  not  joined, 
it  is  the  court's  duty  to  order  that  he  be 
brought  in  though  no  objection  is  raised  by 
defendant,  Donovan  v.  Twist,  10^  App.  Div. 
171,  93  N.  T.  S.  990. 

5.  McDougald  v.  New  Richmond  Roller 
Mills  Co.  [Wis.]  103  N.  W.  244.  Under  Code 
Civ.  Proc.  §  389,  requiring  court  to  bring  in 
parties  without  whom  a  complete  determina- 
tion of  the  controversy  cannot  be  had,  the 
court  should  entertain  on  the  merits  a  mo- 


tion to  vacate  an  order  sustaining  demurrers 
by  certain  defendants  and  to  bring  such  de- 
fendants in,  "Where  no  final  -order  or  judg- 
ment has  been  made,  even  though  the  mov- 
ant shows  no  mistake  or  inadvertence,  and 
has  failed  to  amend.  De  La  Beckwith  v. 
Superior  Ct.  of  Colusa  County,  146  Cal.  496, 
SO   P.    717. 

6.  Rev.  St.  1898,  §  2654,  relative  to  waiver 
of  defects  in  pleadings,  does  not  apply  to  a 
defect  of  necessary  parties.  The  court 
should  bring  such  parties  in  under  §  2610. 
McDougald  v.  New  Richmond  Roller  Mills  Co. 
[Wis.]    103   N.    W.    244. 

7.  Bankers'  Nat.  Bank  v.  Security  Trust  Co. 
[S.  D.]  103  N.  W.  654.  Code  Civ.  Proc.  § 
452  refers  to  interested  persons  who  were 
not  made  parties  at  the  time  the  action  was 
brought  and  who  ask  to  intervene.  Calla- 
nan  v.  Keeseville,  etc.,  R.  Co.,  94  N.  T.  S.  513. 
Code  Civ.  Proc.  §  452,  requiring  the  court  to 
have  necessary  parties  brought  in,  or  to 
permit  them  to  intervene  on  application, 
does  not  apply  where  the  estate  of  a  person 
who  was  made  a  party  seeks  tp  intervene 
in  his  place.  §  766  controls  in'  such  case, 
and  the  case  may  proceed  with  the  parties 
still  living  unless  the  court  directs  others 
to  be  brought  in.  Id.  Where  an  owner  of 
realty  sues  for  injunction  and  damages  for 
interference  with  his  easement  of  light,  air, 
and  access,  and  thereafter  sells  a  part  of 
the  property  reserving  only  the  right  to 
past  damages,  a  motion  to  bring  in  the  gran- 
tee as  additional  party  plaintiff  is  properly 
denied.  Welde  v.  New  York  &  H.  R.  Co. 
108  App.  Div.  286,  95  N.  Y.  S.  728.  In  a  suit 
to  restrain  a  city  from  polluting  a  stream, 
a  cross  bill  by  the  city  setting  up  that  cer- 
tain water  companies  had  diverted  water 
from  the  stream  and  built  a  dam  in  it  caus- 
ing it  to  become  sluggish  and  preventing 
passage  of  the  sewage,  was  multifarious 
and  not  germane  to  the  original  bill;  hence 
the  water  companies  could  not  thus  be 
made  parties  to  the  suit.  Doremus  v.  Pat- 
erson   [N.  J.  Eq.]    62  A.   3. 
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in  after  suit  is  commenced  unless  they  could  be  sued  on  the  same  cause  of  action 
in  the  same  county,  independently  of  the  pending  suit."  An  amendment  that 
works  an  entire  change  of  parties  should  not  be  allowed.^" 

An  objection  to  an  order  bringing  in  an  additional  party  will  not  be  sustained 
in  the  absence  of  prejudice  to  the  party  objecting.^^  Such  an  order  is  usually  dis- 
cretionary in  North  Carolina.^^  The  order  must  be  made  to  appear  in  the  record, 
or  it  is  ineffective.^^ 

The  Missouri  statute  providing  that  where  a  cause  of  action  against  a  city  arises 
from  the  wrongful  or  negligent  act  of  a  person  or  corporation,  also  liable  to  plaintifE 
and  subject  to  service  in  the  state,  the  city  may  cause  such  person  or  corporation 
to  be  joined,  does  not  apply  to  an  action  to  recover  damages  to  private  property 
caused  by  a  public  improvement,  negligence  of  the  contractor  not  being  alleged.^* 

Intervention.^^ — In  many  states  the  right  of  intervention  is  governed  by  stat- 
ute, and  in  these  states  mere  interest  in  the  matter  in  litigation  warrants  interven- 
tion in  actions  at  law.  Such  interest  must,  however,  be  direct  and  immediate  and 
such  that  the  intervener  will  either  gain  or  lose  by  the  direct  legal  operation  and 
effect  of  the  judgment.^"  Where  there  are  no  such  statutes,  the  right  of  interven- 
tion is  controlled  by  the  general  rules  of  equity.*^  Thus,  parties  having  an  interest 
in  the  subject-matter  of  a  suit  in  equity,  and  who  are  either  necessary  or  proper 
parties  to  such  suit,  if  not  made  so  by  the  plaintiff,  may  intervene  as  parties  com- 
plainant or  defendant  to  the  end  that  their  interests  may  be  adjudicated  and  pro- 
tected.^* But  if  a  suit  in  equity  is  brought  by  complainant  for  himself  and  all 
others  similarly  situated,  a  person  whose  claim  is  similar  to  complainant's  will  not  be 


8.  Where  indorsee  of  note  sues  maker, 
who  defends  on  ground  that  there  vv.*j  no 
consideration  for  the  note  and  that  the 
transfer  to  plaintiff  was  colorable  merely 
and  without  consideration,  the  maker  can- 
not hy  a  cross  complaint  seeking  an  ac- 
counting: and  other  equitable  relief  against 
the  payee,  make  him  a  party  to  the  action. 
Bankers'  Nat.  Bank  v.  Security  Trust  Co.  [S. 
D.]  103  N.  W.  654.  In  an  action  for  a  money 
Judgrment  only  plaintiff  cannot  be  compelled 
to  bring  in  as  defendant  a  third  person  who 
applies  to  the  court  for  permission  to  inter- 
vene.    Long  V.  Burke,  94  N.  T.  S.  277. 

9.  Kev.  St.  1895,  §  1208  does  not  affect  the 
question  of  venue.  St.  Louis  S.  W.  R.  Co.  v. 
McKnight  [Tex.]  13  Tex.  Ct.  Rep.  1003,  89 
S    W.  755. 

10.  V/here  plaintiff  has  amended  once  by 
adding  a  new  defendant,  he  cannot  make 
another  amendment  striking  out  the  origin- 
al defendant.  Harden  Mercantile  Co.  v. 
Whiteside    [Ala.]    39    So.    576. 

11.  Permitting  an  additional  party  de- 
fendant to  be  Joined  was  not  error  where  the 
party  added  did  not  object  and  the  other  de- 
fendants who  objected  showed  no  prejudice. 
Jordan  v.  Greig,  33  Colo.  360,  80  P.  1045. 

12.  Not  ordinarily  reviewable,  under  Code, 
§  273.  Bernard  v.  Shemwell  [N.  C]  52  S. 
E.  64. 

13.  A  mere  verbal  order  of  the  court  at 
the  close  of  the  plaintiff's  case  that  a  certain 
person  should  be  made  party  defendant,  the 
pleadings  not  being  amended,  no  appearance 
entered  on  the  record,  and  no  issue  joined  as 
to  the  new  party,  does  not  make  him  a  party. 
Lehter  v.  Walcoff,  93  N.  Y.  S.  540. 

14.  Sess,  Acts  1901,  p.  78  held  not  appli- 
cable In  action  under  Mo.  Const,  art.  2,  §  21 


to  recover  damages  for  settling  of  founda- 
tions of  house  caused  by  constructing  SQwer 
too  close  to  it,  there  being  no  allegation  of 
negligence  on  the  part  of  the  city  or  con- 
tractor. Hence  motion  by  city  to  Join  con- 
tractor denied.  Johnson  v.  St.  Louis,  137  F. 
439. 

15.  See   4  C.  L.   893. 

16.  See  authorities  and  discussion  of 
rules  in  states  having  statutes  on  the  sub- 
ject in  Wightman  v.  Evanston  Taryan  Co., 
217  III.    371,   75  N.   B.   502. 

17.  Wightman  v.  Evanston  Taryan  Co., 
217   111.    371,    75   N.   E.    502. 

18.  Wightman  v.  Evanston  Taryan  Co., 
217  111.  371,  76  N.  E.  502.  In  a  suit  to  fore- 
close a  trust  deed  on  the  plant  of  a  heating 
and  lighting  corporation,  given  to  secure 
bonds,  persons  who  hold  contracts  for  heat 
and  light  cannot  intervene,  even  though 
the  receiver  refuses  to  perform  their  con- 
tracts, and  though  fraud  and  collusion  are 
alleged,  the  object  of  which  is  to  cancel  such 
contracts  and  raise  the  price.  Id.  A  lease 
provided  that  it  should  terminate  if  the 
lessee  transferred  his  interest  without  the 
lessor's  consent,  and  the  lessor  commenced 
a  forcible  entry  and  detainer  action  based 
on  the  giving  of  a  deedof  trust  by  the  lessee 
of  his  interest.  Thereafter  the  beneficiary 
in  the  trust  deed  commenced  a  foreclosure 
suit  and  the  property  was  placed  in  the 
hands  of-  a  receiver,  so  that  the  lessor's 
forcible  entry  and  detainer  action  could 
not  be  successful.  Held,  the  lessor  was 
properly  allowed  to  intervene  in  the  fore- 
closure proceeding  to  ask  tor  a  cancellation 
of  the  trust  deed.  Gunning  v.  Sorg  214  111 
616,  73  N.  E.  870.  A  claimant  should  upoii 
his   or   her  motion   be   admitted   as   a    party 
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allowed  to  intervene  by  separate  counsel  where  it  is  not  proposed  to  dispose  of  the 
case  on  the  final  hearing  otherwise  than  in  the  usual  way/"  An  intervener  takes 
the  case  as  he  finds  it  and  cannot  be  heard  to  make  objections  to  the  pleadings 
or  process  which  the  defendant  vouching  him  into  court  did  not  urge.^°  In  an 
action  involving  the  title  to  property,  an  interpleader  is  restricted  to  the  issue  as  to 
his  title  or  claim  to  the  property.^^  He  does  not,  strictly  speaking,  become  a  party 
to  the  action  in  the  same  sense  and  with  the  same  status  as  the  original  parties  or 
those  made  parties  pending  the  action  by  the  court  of  its  own  motion,  or  upon 
application.^^ 

Substitution."^ — Where  the  cause  of  action  has  not  been  transferred  a  sub- 
stitution of  parties  is  ordinarily  effected  by  motion  of  the  party  desiring  to  be  sub- 
stituted.^* The  application  for  substitution  raises  the  issue  as  to  whether  there 
has  been  a  change  of  ownership  of  the  cause  of  action,  and  unless  this  is  admitted, 
it  must  be  established  by  competent  evidence  before  the  order  of  substitution  will 
be  entered.^^  But  where  the  transfer  of  interest  is  admitted  or  is  not  disputed 
in  the  hearing  on  the  motion,  the  ruling  thereon  is  an  adjudication  of  the  quesr- 
tion.^®  A  supplemental  pleading  is  not,  in  such  case,  necessary.^^  The  right  to  a 
substitution  of  parties  may  be  barred  by  laches.^^  A  substituted  party  takes  up 
the  prosecution  or  defense  at  the  point  where  the  original  party  left  it,  assuming 
the  burdens  as  well  as  receiving  the  benefits.^"  An  order  substituting  a  new  party 
plaintiff  is  not,  in  Kew  York,  reviewable  on  an  appeal  from  a  final  judgment.^" 

§  6.  Objections  to  capacity  and  defects  of  parties.^^ — The  right  of  a  plaintiff 
to  maintain  the  action^^  is  properly  raised  by  a  demurrer  to  the  complaint  on  the 
ground  that  it  does  not  state  facts  sufficient  to  constitute  a  cause  of  action.''^  An 
objection  to  the  right  of  plaintiff  to  sue  is  waived  if  not  raised  by  demurrer  or 
answer.^* 

Nonjoinders^ — When  the  defect  of  parties  appears  upon  the  face  of  the  com- 
plaint, the  proper  remedy  is  by  demurrer.^®     If  the  defect  does  not  appear  upon 


to  a  bill  to  remove  a  cloud  and  reform  a 
deed  where  it  appears  that  he  or  she  Is  a 
necessary  party  thereto.  Getzelman  v.  Blaz- 
ier,  112  111.  App.  648. 

19.  If  a  course  different  from  the  usual 
one  be  adopted,  such  person  will  be  notified 
and  allowed  to  intervene  if  necessary  to 
protect  his  interests.  Bowker  v.  Haight  & 
Freese  Co.,   140  F.  794. 

20.  Charleston  &  y7.  C.  R.  Co.  v.  Pope 
roa.]  50  S.  E.  374. 

21.  He  cannot  raise  or  litigate  questions 
or  rights  which  do  not  affect  such  title. 
Dawson  v.  Thigpen,  137  N.  C.  462,  49  S.  E.  959. 

22.  Dawson  v.  Thigpen,  137  N.  C.  462,  49 
S.  E.  959. 

23.  See  4  C.  L.-895. 

24.  As  where  trustee  in  bankruptcy  was 
substituted  as  party  plaintiff  in  suit  brought 
by  creditors  to  set  aside  fraudulent  trans- 
fers by  debtor.  Crary  v.  Kurtz  [Iowa]  105 
N.  W.  590. 

2,"5.     Crary  v.  Kurtz   [Iowa]   105  N.  W.   590. 

26.  Where  trustee  in  bankruptcy  moved 
to  be  substituted  as  plaintiff  in  action  to 
set  aside  fraudulent  conveyances,  the  order 
granting  the  motion  was  held  a  determina- 
tion of  the  fact  that  the  defendant  had  been 
declared  a  bankrupt,  and  the  movant  had 
been  made  the  trustee.  Crary  v.  Kurtz 
tlowa]  105  N.  W.  590. 

27.  Crary  v.  Kurtz   [Iowa]   105  N.  W.  590. 


28.  Where  the  attorney  of  the  owner  of  a 
note  knew  for  several  years  that  the  per- 
son suing  on  the  note  was  not  the  owner,  it 
was  not  an  abuse  of  discretion  to  refuse  to 
allow  the  owner  to  be  substituted  for  the 
plaintiff  in  such  suit.  Switzer  v.  Eadie 
[Kan.]    80  P.  961. 

20.     Crary  v.  Kurtz   [Iowa]    105  N.  W.   590. 

30.  Code  Civ.  Proc.  |  1316  does  not  apply; 
defects  in  papers  upon  ■which  substitution 
was  granted  are  waived  by  failure  to  appeal 
from  order  of  substitution.  Rogers  v.  In- 
gersoll,    103    App.    Div.    490.    93   N.    T.    S.    140. 

31,  32.     See    4   C.   L.    896. 

33.  Collins  Coal  Co.  v.'  Hadley  [Ind.  App.] 
75  N.  E.  832;  State  v.  Karr  [Ind.  App.]  76  N. 
E.     780. 

34.  Objection  that  plaintiff  is  not  real 
party  in  interest  must  be  raised  by  demur- 
rer or  answer  or  it  is  waived.  Palatine  Ins. 
Co.  V.  Santa  F'e  Mercantile  Co.  [N.  M.] 
82  P.  363.  The  objection  that  an  ac- 
tion on  a  tax  bill  is  brought  in  the 
name  of  a  city  instead  of  in  the  name  of 
the  city  for  the  benefit  of  the  holder,  is  waiv- 
ed when  not  raised  by  demurrer  or  answer 
as  required  by  Rev.  St,  1899,  §  598.  City  of 
Bevier  v.  Watson,  113  Mo.  App.  506,  87  S.  W. 
612. 

35.  See  4  C.  D.  896. 

36.  Code  Civ.  Proc.  1902,  §  165.  Dellen- 
ey  V.  Winnsboro  Granite  Co.   [S.  C]   51  S.  B. 
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the  face  of  the  complaint  the  objection  may  be  taken  by  answer"  or  verified  plea 
in  abatement/*  but  is  not  raised  by  a  demurrer.^"  If  the  objection  is  not  taken 
by  demurrer,  answer  or  plea  in  abatement,  it  is  waived.*"  But  this  rule  does  not 
apply  to  an  indispensable  party  without  whom  the  court  cannot  properly  proceed 
to  a  decree  or  judgment.*^  Thus,  though  the  question  of  parties  was  not  raised 
in  the  court  below  by  demurrer,  plea,  or  answer,  and  is  not  suggested  in  the  ap- 
pellate court,  if  it  plainly  appears  from  the  record  that  there  is  a  lack  of  necessary 
and  indispensable  parties,  the  appellate  court  will  notice  the  fact  of  its  own  mo- 
tion, and  reverse  and  remand  the  cause,  with  leave  to  add  such  parties.*^ 

Misjoinders^ — ^The  method  of  objecting  to  a  misjoinder  of  parties  depends 
upon  the  form  and  nature  of  the  action  and  upon  the  statute.**  The  objection  is 
waived  if  not  raised  until  after  verdict.*' 

Misnomer. — WTiere,  in  a  civil  case,  the  party  proceeded  against  is  designated 
and  described  by  a  wrong  name,  the  objection  of  misnomer  should  be  taken  by  a 
plea  in  abatement  and  not  by  a  motion  to  dismiss.*"  The  objection  is  waived  by  a 
plea  to  the  merits.*'' 

Amendments,  striking  the  names  of  parties  joined  by  mistake,*'  or  changing 
the  name  by  which  parties  are  sued,*'  or  striking  out  the  name  of  an  unnecessary, 


531.     Code    Civ.    Proc.    §    488.     Rose    v.    Mer- 
chants' Trust  Co.,  96  N.  T.  S.  946. 

37.  Code  Civ.  Proc.  1902,  |  165.  Delleney 
V.  Winnsboro  Granite  Co.  [S.  C]  51  S.  B.  531. 
Code  Civ.  Proo.  |  498.  Rose  v.  Merchants' 
Trust  Co.,  96  N.  T.  S.  946. 

38.  A  defect  in  parties  not  apparent  on 
the  face  of  the  complaint  must  be  set  up  by 
a  verified  plea  in  abatement  illed  and  tried 
before  answers  in  bar  are  pleaded.  Burns' 
Ann.  St.  1901.  §  368.  Western  Union  Tel.  Co. 
V.  State  [Ind.]  76  N.  E.  100. 

39.  The  question  of  a  defect  of  parties 
plaintiff  or  defendant,  in  an  action  to  en- 
force the  liability  of  a  stockholder  of  an  in- 
solvent bank,  is  not  raised  by  demurrer 
■when  the  complaint  does  not  affirmatively 
show  that  there  are  other  creditors  or  other 
solvent  stockholders  who  have  not  paid  the 
amount  due  from  them.  Union  Nat.  Bank 
V.  Halley  [S.  D.]   104  N.  W.  213. 

40.  Defect  of  parties  should  be  reached  by 
special  demurrer.  Gragg  v.  Home  Ins.  Co. 
[Ky.]  90  S.  W.  1045.  Objection  waived  if 
not  taken  by  demurrer  or  answer.  Dellen- 
ey V.  Winnsboro  Granite  Co.  [S.  C]  51  S.  E. 
531;  Peck  v.  Peck,  33  Colo.  421,  80  P.  1063. 
Code  Civ.  Proo.  §  499.  Rose  v.  Merchants' 
Trust  Co.,  96  N.  T.  S.  946.  Kirby's  Dig.  § 
6093.  Less  v.  English  [Ark.]  87  S.  W.  447. 
In  an  action  for  injuries  as  caused  by  the 
bite  of  a  dog  owned  by  a  partnership,  only 
one  partner  was  sued,  but  the  defect  of  par- 
ties was  not  raised  by  demurrer  or  answer. 
Held,  defect  was  waived.  2  Ball.  Ann.  Codes 
&  St.  §  4911.  Grissom  v.  Hofius  [Wash.]  80 
P.  1002.  Defect  of  parties  is  waived  if  not 
set  up  by  verified  answer.  Rev.  St.  1895,  § 
1265.  St.  Louis  S.  W.  K.  Co.  v.  Parks  [Tex. 
Civ.  App.]  90  S.  W.  343.  The  objection  of 
nonjoinder  of  a  necessary  party  plaintifE  in 
a  tort  action  is  waived  if  not  raised  by  plea 
In  abatement  under  Rev.  St.  1895,  §  1265. 
Chicago,  etc.,  R.  Co.  v.  Scale  [Tex.  Civ.  App.] 
14  Tex.  Ct.  Rep.  48,  89  S.  W.  997.  Complaint 
cannot  be  dismissed  for  defect  of  parties 
when  defect  is  not  pleaded  in  abatement. 
Donovan  v.   Twist,   105  App.  Div.   171,   93  N. 


T.  S.  990.  Where  a  complaint  alleged  that 
all  persons  having  any  interest  in  a  certain 
fund  in  issue  were  made  parties,  and  the 
defendant  admitted  such  allegation,  and  set 
up  no  defense  of  a  defect  of  parties,  defend- 
ant could  not  claim  that  certain  parties 
should  have  been  joined.  Jewett  v.  Schmidt, 
108  App.  Div.  322,  95  N.  T.  S.  631.  The  non- 
joinder of  a  party  defendant  is"  matter  of 
abatement  and  cannot  be  taken  advantage 
of.  under  the  general  issue.  Where  one  of  the 
persons  made  defendants  was  not-  served, 
the  defect  was  waived  by  other  defendant 
who  pleaded  to  the  merits,  the  defect  being 
shown  by  the  record.  Armour  &  Co.  v.  Ward 
&  Co.    [Vt.]    61  A.  765. 

41.  Peck  V.  Peck,   33  Colo.  421,  80  P.  1063. 

42.  Florida  Land  Rock  Phosphate  Co.  v. 
Anderson    [Bla.]    39    So.    392. 

43.  See  4  C.  L.   897. 

44.  Misjoinder  of  parties  can  only  be 
raised  by  motion  as  provided  in  Code,  §§ 
3545-3549.  Mitchell  v.  McLeod,  127  Iowa, 
733,  104  N.  W.  349.  The  objection  that  there 
is  a  misjoinder  of  parties  plaintiff  cannot  be 
raised  by  demurrer.  .  Lancaster  County  v. 
State  [Neb.]  104  N.  W.  187. 

45.  Where  in  an  action  by  three  employ- 
es for  damages  for  breach  of  contract  by 
their  employer,  no  objection  to  the  form  of 
action  was  raised  until  after  verdict,  the 
misjoinder  of  causes  of  action  and  parties 
was  waived.  Tenzer  v.  Gilmore,  114  Mo. 
App.    210,    89    S.    W.    341. 

46.  Mcintosh  County  Com'rs  v.  Aiken. 
Canning    Co.    [Ga.]    51    S.    E.    585. 

47.  Where  defendant,  whether  a  corpor- 
ation or  natural  person,  appears  and  pleads 
to  the  merits  by  the  true  name,  without 
raising  the  objection  of  misnomer,  the  error 
as  to  the  name  of  such  party  Is  waived. 
Mcintosh  County  Com'rs  v.  Aiken  Canning 
Co.    [Ga.]    51    S.    E.    585. 

48.  Names  of  defendants  joined  by  mistake 
may  be  stricken.  Kidney  v.  Beemer,  27  Pa 
Super.   Ct.    558. 

49.  Defendant,  sued  as  a  corporation,  filed 
a  plea  in  abatement  alleging  it  was  not  in- 
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uninterested  party  and  substituting  the  name  of  the  real  party  in  interest," 
freely  allowed. 


are 


PARTITION. 


§  1.  Nature,  Right,  and  Propriety  (897). 
The  Right,  and  Parties  Entitled  (897). 
Statutory  Sale  for  Partition  (898).  What 
May  be  Partitioned  (898).  Partition  of  Es- 
tates of  Decedents  (898). 

§  2.     JnTlsdlctlon  and  Venue  (890). 

§  3.  Procedure  to  Obtain  Partition  (900). 
Limitations  (900).  Parties  (900).  Pleading 
and  Evidence  (901).  Mode  and  Time  of  Trial 
(902). 

§  4.  Scope  of  Relief  In  Partition  (902). 
Costs  and  Attorneys'  Fees  (903).  Operation 
and  Effect  of  Decree   (904). 


§  5.  Coininlssiouers  or  Referees  and  Their 
Proceedings  (904). 

§  6.  Mode  of  Partition  aird  Distribution 
of  Property  or  Proceeds  (905).  Distribution 
(905).     Owelty   (906). 

§  7.  Snic  and  Subsequent  Proceedings 
(906).  Conduct  of  Sale  (906).  Confirmation 
of  Sale  (907).  Rights  and  Liabilities  of  Pur- 
chasers  or  Bidders    (909). 

§  8.  Appeal  and  Review;  Vacation  of  Sale 
(909). 

§  0.     Voluntary  Partition  (911). 


§  1.  Nature,  right,  and  propnety."^ — Partition  operates  upon  the  possession 
and  not  upon  the  title,  and  serves  only  to  sever  the  unity  of  possession  before  exist- 
jjjg_52  rpj^g  remedy  is  equitable  in  its  nature  though  generally  provided  for  by 
statute.^^ 

The  right,  and  parties  entitled.^*" — Only  joint  tenants  or  tenants  in  common"' 
who  have  a  legal  estate  in  the  land"'  are  entitled  to  a  partition.  A  decree  for  "specific 
performance  of  a  contract  transforms  an  equitable  into  a  legal  estate  if  defendants 
refuse  to  comply  with  the  decree,"'  and  the  complainants  may  maintain  a  bill 
for  partition,  though  an  appeal  is  pending  from  the  decree  for  specific  perform- 
ance."'   Possession  or  right  to  possession  is  essential,""  and  persons  who  have  neither 


corporated,  and  that  the  company  sued  was 
a  co-partnership.  Held,  it  was  error  to  refuse 
to  allow  plaintiff  to  amend,  under  Civ.  Code 
Prac.  §  134,  by  making  the  proper  persons 
defendants.  Teets  v.  Snider  Heading  Mfg. 
Co.,  27  Ky.  L.  R.  1061,  87  S.  "W.  803.  To  per- 
mit plaintiff  to  amend  by  striking  out  the 
word  "Window"  from  the  name  "Wilkinson 
Co-operative  Window  Glass  Co."  was  a 
proper  exercise  of  the  court's  discretion  un- 
der Burns'  Ann.  St.  1901,  §  397,  permitting 
amendments  by  leave  of  court.  Wilkinson 
Co-op.  Glass  Co.  v.  Dickinson  [Ind.  App.]  73 
N.  E.  957.  A  court  may  permit  the  summons 
and  complaint  against  defendants  "as  exec- 
utors" to  be  amended  so  as  to  be  against 
defendants  individually,  even  though  limi- 
tations have  run  against  them  individually. 
Kerrigan  v.  Peters,  108  App.  Div.  292, 
95  N.  T.  S.  723.  In  an  action  against 
defendants  "as  executors"  the  case  was 
never  put  upon  the  calendar,  and  was 
not  moved  by  either  party.  Held,  a  motion 
to  amend  by  making  the  action  one  against 
defendants  individually,  would  not  be  denied 
on  the  ground  of  laches,  though  a  year  and 
a  half  had  passed  since  the  filing  of  defend- 
ants' answer.  Id.  See  Pleading,  4  C.  L.  980, 
for  full  treatment  of  amendments. 

50.  Action  brought  by  "A."  as  "city  solicitor, 
and  as  a  taxpayer  on  behalf  of  the  city  of 
Elyria"  amended  by  striking  out  all  but  "city 
of  Elyria."  Held  proper.  Lake  Shore  &  M. 
S.  R.  Co.  V.  Elyria,  69  Ohio  St.  414,  69  N.  E. 
738 

51.  See    4   C.   L.    898. 

52.  Kennedy  v.  Rainey  [Ala.]  39  So.  813. 
Partition  among  devisees  does  not  confer 
title  but  only  designates  boundaries  in  sev- 
eralty  to   those  holding  title   under  the   de- 
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vise.  Sharp  v.  Stewart,  185  Mo.  618,  84  S.  "W. 
963.  Partition  creates  no  new  right  or  title, 
but  vests  in  each  party  with  respect  to  the 
portion  allotted  to  hira  the  right  and  title 
previously  owned  in  common  with  respect  to 
the  whole.  Owens  v.  Naughton,  23  Pa.  Su- 
per.  Ct.    639. 

53.  Suit  for  partition  is  in  equity  and 
properly  on  special  term  calendar  in  New 
York.  Adams  v.  Bristol,  108  App.  Div.  303, 
95  N.  Y.  S.  628. 

54.  See  4  C.  L.   898. 

55.  A  bill  for  partition  alleging  that 
plaintiff  owned  the  land  and  conveyed  to  de- 
fendant the  right  to  remove  three-fourths 
of  the  underlying  coal,  and  that  a  portion  of 
the  coal  had  been  mined  by  defendant,  held 
insufficient,  since  it  did  not  show  a  tenancy 
in  common  of  the  coal,  nor  how  much  had 
been  removed,  and  since  partition  could  not 
be  had  of  the  coal  which  had  been  severed 
from  the  realty.  Brand  v.  Consolidated  Coal 
Co.,  219  111.  543,  76  N.  E.  849.  A  trust  pro- 
vided that  on  the  death  of  one  of  the  bene- 
ficiaries his  share  should  be  transferred  to 
his  lineal  descendants.  Held,  where  such  a 
transfer  was  made  the  grantees  became 
tenants  in  common  with  the  trustees  and 
either  could  have  partition.  Paine  v.  Sack- 
ett  [R.  L]   61  A.   753. 

56.  Under  Kurd's  Rev.  St.  1903,  c.  106,  au- 
thorizing partition  by  joint  tenants  or  ten- 
ants in  common,  a  beneficiary  under  a  trust 
in  land,  with  no  legal  estate  therein,  cannot 
maintain  a  bill  for  partition.  Mason  v.  Ma- 
son, 219  111.  609,   76  N.  B.  692. 

57.  P.  L.  1902,  p.  525,  §  45.  White  v. 
Smith   [N.  J.  Eq.]   60  A.  399. 

58.  White  v.   Smith   [N.  J.  Eq.]    60  A.   399. 

59.  A  person  claiming  to  own  land  as  ten- 
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the  right  to  possession  nor  the  power  of  disposition  cannot  have  partition."'  Par- 
tition may  be  had  at  the  suit  of  a  life  tenant  which  will  be  binding  on  the  remainder- 
men.''^ 

Statutory  sale  for  partition. — Statutes  giving  courts  power  to  order  a  sale  where 
partition  is  impracticable  introduce  no  new  principle  into  the  law  of  partition  of 
estates  in  coitimon.''''  Power  to  order  a  sale  rests  upon  the  same  ground  as  power 
to  order  partition  and  is  simply  an  alternative  remedy  where  actual  partition  of 
the  property  is  impracticable.''^  Thus,  an  alleged  tenant  in  common  who  has  been 
disseized  cannot  have  a  sale  decreed."*  Under  the  Kentucky  statute  property  may 
be  sold  where  there  are  vested  estates  Jointly  held,  though  one  so  holding  is  a  life 
tenant  and  the  remaindermen  are  infants.""  A  sale  and  division  may  also  be  had 
under  this  statute,  though  one  of  the  ov/ners  is  an  infant  whose  undivided  interest 
is  subject  to  a  dower  right.""  An  incompetent's  vested  estate  may  also  be  sold, 
under  this  statute."^ 

What  may  be  partitioned.^^ — Where  the  law  permits  neither  the  husband  nor 
wife  to  dispose  by  sale  or  conveyance  of  a  homestead  right  without  the  express 
consent  of  the  other,  neither  can  accomplish  this  result  indirectly  by  a  sale  on  par- 
tition.""    The  property  of  minors  may  be  sold  for  partition.'"' 

Partition  of  estates  of  decedents. — Ordinarily  partition  of  a  decedent's  estate 
cannot  be  had  until  the  estate  has  been  settled,'^  in  the  absence  of  special  circum- 
stances.'" In  Illinois  partition  may  be  made,  or,  if  the  premises  are  not  divisible, 
a  decree  of  sale  may  be  entered  prior  to  the  expiration  of  the  period  for  proving 
claims  against  an  estate.'"  But  if  the  administrator  answers  in  the  partition  suit 
that  the  personalty  is  insufficient  to  pay  debts,  and  no  proof  is  taken  thereon,  and 


ant  in  common  with  others,  and  who  has 
been  actually  ousted,  must  establish  a  unity 
of  possession  before  he  can  ask  for  parti- 
tion, Harrison  v.  International  Silver  Co. 
[Conn.]   62  A.  342. 

Contra:  It  is  not  necessary  to  partition 
of  real  estate  that  the  party  seeking  such 
relief  be  in  possession  of  the  lands.  Shet- 
terly  v.  Axt   [Ind.  App.]   76  N.  B.  901. 

60.  Where  will  cre.ated  an  active  trust 
making  occupancy  of  the  land  by  bene- 
ficiaries, and  disposition  of  the  land,  discre- 
tionary with  the  trustee,  the  beneficiaries 
having  no  power  of  disposition,  they  were 
not  entitled  to  partition.  Owens  v.  Naugh- 
ton,  23  Pa.  Super.  Ct.   639. 

61.  Owner  of  half  interest  and  life  estate 
In  remaining  half  may  have  sale  for  parti- 
tion, and  interests  of  remaindermen  may  be 
represented  and  bound  by  decree.  Fitts  v. 
Craddock  [Ala.]  39  So.  506.  See,  also,  cases 
cited  in  i  C.  L.  898,  n.  52,  and  note,  Parti- 
tion of  Contingent  Interests. 

62.  63.  Harrison  v.  International  Silver 
Co.    [Conn.]    62   A.   342. 

64.  Construing  Connecticut  statutes  giv- 
ing courts  power  of  sale.  Harrison  v.  Inter- 
national  Silver  Co.    [Conn.]    62   A.   342. 

65.  Construing  Code  Civ.  Prac.  §  490. 
Atherton  v.  Warren,  27  Ky.  L.  R.  632,  85  S. 
W.    1100. 

66.  Petition  held  to  state  cause  of  action 
for  sale  and  division  under  Civ.  Code  §  490, 
where  It  alleged  situation,  quantity,  and 
value  of  land,  that  a  fee  simple  title  in  pos- 
session was  Jointly  owned  by  the  parties, 
subject  to  an  unassigned  dower  interest  in 
an  infant's  undivided  half,  that  a  division  in 


kind  would  impair  the  value,  and  that  owner 
of  dower  right  was  willing  to  accept  cash. 
Wormald's  Guardian  v.  Heinze  [Ky.]  90  S. 
W.  1064. 

67.  Under  Civ.  Code  Proc.  §  490,  an  incom- 
petent's vested  estate  in  real  property  may 
be  sold  under  an  order  of  a  court  of  equity, 
if  the  estate  be  in  possession  and  incapable 
of  division  without  material  impairment  of 
its  value.  Murdock  v.  Loeser,  27  Ky.  L.  R. 
1057,  87  S.  W..808. 

68.  See   4  C.  L,.  900. 

69.  As  part  of  settlement  in  divorce  pro- 
ceedings, husband  deeded  wife,  through  a 
third  person,  an  undivided  half  interest  in 
the  homestead  and  the  wife  continued  for  a 
time  to  live  with  him  on  the  premises. 
Held,  after  leaving  him  for  alleged  valid  jus- 
tification, she  could  not  have  the  premises, 
still  occupied  by  him  as  a  homestead,  sold 
in  partition.  Grace  v.  Grace  [Minn.]  104  N. 
W.   969. 

70.  Private  sale  of  minor's  property  rec- 
ommended by  family  meeting  and  approved 
by  court  held  valid.  Succession  of  Sallier 
[La.]   38   So.  929. 

71.  Partition  of  realty  devised  to  residu- 
ary devisees  will  not  be  decreed  until  the 
executor's  account  has  been  settled,  in  order 
that  it  may  be  first  determined  how  much 
of  the  land  is  subject  to  the  lien  of  legacies. 
Serena  v.  Moore   [N.  J.  Bq.]    60  A.   953. 

72.  Want  of  administration  of  the  estate 
of  an  heir  who  had  been  absent  and  unheard 
of  for  16  years  held  not  to  bar  partition, 
where  no  creditor  had  sought  administration. 
Chapman  v.  Kullman,  191  Mo.  237,  89  S  W. 
924. 
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a  decree  of  sale  entered,  the  court  should,  on  the  return  of  the  report  of  the  sale, 
take  additional  proof  "and  make  such  order  with  reference  to  the  distribution  of  the 
proceeds  as  will  secure  the  satisfaction  of  claims."  In  Wisconsin  heirs  have  an. 
estate  in  possession  such  as  enables  them  to  maintain  a  suit  for  partition,  though 
the  ancestor's  estate  has  not  been  settled,^^  and  such  suit  may  be  instituted  pend- 
ing administration  of  the  estate."  In  New  York  a  suit  by  heirs  for  partition  may 
continue  during  the  pendency  of  proceedings  in  the  surrogate's  court  for  sale  of 
realty  to  pay  debts  of  the  decedent,^'  since  the  statute  provides  for  a  deposit  of 
the  proceeds  of  the  sale  in  partition  until  the  estate  is  settled.'^*  In  Missouri  a 
partition  suit  brought  before  expiration  of  the  period  within  which  a  minor  heir 
may  contest  the  validity  of  a  will  of  the  property  which  has  been  admitted  to  pro- 
bate is  not  premature,  but  a  decree  of  distribution  does  not  take  effect  until  an 
estate  is  finally  settled.''"  A  precatory  provision  in  a  ynll  postponing  division  of 
the  estate  makes  premature  a  suit  for  partition  brought  before  the  expiration  of 
the  time  specified  by  testator.*"  But  jurisdiction  attaches  under  a  prayer  for  an 
accounting  and  other  equitable  relief,  and  having  once  attached  is  retained  for  all 
purposes,  including  partition.*^  ^ATiere  a  testator  leaves  property  to  be  divided 
among  his  children  by  his  widow  as  she  may  deem  best,  the  children  cannot  main- 
tain a  bill  for  partition  and  accounting  of  rents  and  profits  while  the  widow  lives 
and  while  she  has  not  exercised  the  power  conferred  on  her  by  the  will.*'^  Where 
heirs  petition  for  a  sale  and  all  the  parties  in  interest  are  before  the  court,  sale  by 
the  trustee  appointed  in  the  will  may  be  ordered,  the  trustee  having  implied  power 
to  sell  under  the  will.*'  A  sale  in  partition  rather  than  by  an  executor  will  be 
ordered  when  that  course  vrill  save  expense  and  prevent  delay.**  A  legatee  of  a 
share  of  the  proceeds  of  real  estate  directed  by  a  testator  to  be  sold  has  no  stand- 
ing to  demand  partition  of  the  real  estate.*'  Where,  on  the  death  of  the  ancestor, 
title  to  all  his  real  estate  passes  to  the  heirs  subject  to  dower  rights  of  the  widow, 
any  of  the  interested  parties  who  attempt  to  compel  partition  must  include  in 
the  proceeding  all  the  real  estate  which  passed  to  the  heirs  and  is  held  by  them  as 
tenants  in  common.**  The  fact  that  certain  heirs  made  an  agreement  with  the 
widow  assigning  to  her  use  one-half  the  property  is  no  reason  for  not  including 
such  property  in  the  suit.*^ 

§  2.  Jurisdiction  and  venue.^^ — Statutes  conferring  jurisdiction  in  partition 
upon  courts  of  law  do  not  take  away  the  original  jurisdiction  of  the  chancery 
courts.*"     In  matters  jurisdiction  of  which  is  conferred  by  statute  on  the  probate 


73,  74.  Watke  v.  Stine,  214  III.  563,  73  N. 
E.   793. 

75.  Under  Rev.  St.  1898,  §  3101.  Hin- 
man  v.  Hinman  [Wis.]   105  N.  W.  788. 

76.  The  statute  provides  for  administra- 
tion in  the  partition  suit  sufficient  to  meet 
all  difficulties  and  to  protect  all  rights. 
Hinman  v.   Hinman    [Vfis,]    105   N.  W.    788. 

77.  Reubel  V.  Reubel,  47  Misc.  474,  95  N. 
T.  S.  966. 

78.  Code  Civ.  Proc.  §  1538.  Reubel  v. 
Beubel,  47  Misc.  474,  95  N.  T.  S.  966. 

79.  Rev.  St.  1899,  §  4384.  Robertson  V. 
Brown,  187  Mo.   452,  86  S.  W.  187. 

80.  81.  Steinman  v.  Steinman,  5  Ohio  C.  C. 
(N.   S.)    600. 

Sa.  Goodrich  v.  Goodrich,  219  111.  426,  76 
N.  E.   575. 

83.  Foil  v.  Newsome,  138  N.  C.  115,  50  S. 
E.  597. 

84.  Where    the   mother   of   infant    parties 


in  interest  derived  her  interest  under  the 
will  of  H..  which  gave  the  executor  a  power 
of  sale,  and  to  execute  this  power  a  construc- 
tion of  the  mother's  "will  "would  be  necessary, 
a  sale  in  partition  rather  than  under  the 
power  would  not  be  prejudicial  to  the  in- 
fants, nor  would  it  involve  unnecessary  ex- 
pense. Hayden  v.  Sugden,  48  Misc.  108,  96 
N.  T.  S.  681. 

85.  The  realty  having  been  equitably  con- 
verted into  personalty.  In  re  Severns'  Es- 
tate, 211  Pa.   65,   60  A.   492. 

80.  Bill  for  partition  of  half  the  real  es- 
tate of  a  deceased  ancestor  held  demurrable. 
Stickles  V.  Oviatt,   212  Pa.  219,  61  A.   908. 

87.  Stickles  v.  Oviatt,  212  Pa.  219,  61  A. 
908. 

88.  See  4  C.  L.  900.  As  to  extent  of  juris- 
diction once  ■  acquired  to  settle  adverse 
claims,  see  post,  §  4. 

SO.     The    remedy    provided    by    statute    is 
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court,  both  courts  have  concurrent  jurisdiction.'"  The  probate  court  has  only  such 
jurisdiction  as  is  conferred  by  statute  and,  in  Alabama,  cannot  decree  partition 
where  the  lands  are  not  susceptible  of  division  into  equal  parts  or  parts  of  equal 
value,"'  and  cannot  adjust  and  equalize  advancements  among  tenants  in  common 
when  the  lands  descend  from  a  common  ancestor."^  But  a  court  of  chancery  having 
jurisdiction  for  any  purpose  may  settle  and  adjust  questions  of  advancements  among 
the  heirs.°^ 

Service  of  process. — In  Georgia,  where  no  application  for  partition  or  other 
pleading  has  been  filed  in  court,  the  trial  judge  has  no  jurisdiction  in  chambers  to 
order  service  on  a  nonresident  by  publication,^*  though  such  service  is  proper  when 
based  on  proper  pleadings."^ 

Vemie""  is  statutory." 

§  3.  Procedure  to  obtain  partition."^  Limitations. — The  suit  must  be  com- 
menced within  the  period  limited  by  law  for  the  recovery  of  realty  or  the  posses- 
sion thereof."* 

Parties.'^ — ^Persons  interested  in  the  property  sought  to  be  partitioned^  whose 
interests  will  be  affected  by  the  relief  prayed  for,'  and  only  such,*  are  necessary 


cumulative  only.  Moore  v.  Willey  [Ark.]  91 
S.  W.  184.  Courts  of  equity  had  original  Ju- 
risdiction to  partition  lands  among  joint 
owners  or  tenants  in  common,  and  this  juris- 
diction is  not  affected  by  statutes  conferring 
jurisdiction  in  partition  on  probate  court. 
Bozane  v.  Daniel  [Ala.]    39  So.  774. 

no.     Bozane    v.    Daniel    [Ala.]     39    So.    774. 

91.  As  where  parties  own  unequal  inter- 
ests.    Bozane    v.    Daniel    [Ala.]     39    So.    774. 

92,  93.     Bozane  v.  Daniel    [Ala.]   39  So.  774. 

94.  One  co-tena;nt  merely  g-ave  notice  to 
his  co-tenant  that  he  would  apply  for  parti- 
tion at  the  next  term,  and  then  applied  to 
the  judge  in  chambers  to  order  a  nonresi- 
dent made  a  party.  Lochrane  v.  Eauitable 
Loan   &  Security  Co.   [Ga.]    50  S.  E.  372. 

95.  Civ.  Code  1895,  §  4788,  providing  for 
such  service  in  partition,  is  not  repealed  by 
Civ.  Code  1896,  §§  4976,  4979,  et  seq.  Loch- 
rane V.  Eauitable  Loan  &  Security  Co.  [Ga.] 
50    S.    B.    372. 

Note:  "A  statute  permitting  summons  to 
be  served  by  publication  upon  unknown 
claimants  of  property  applies  to  all  actions 
!n  which  service  of  publication  may  be  made. 
Bergen  v.  Wyckoft,  84  N.  T.  659.  It  is,  there- 
fore, held  proper  to  sue  unknown  defendants 
in  a  proceeding  brought  for  the  partition  of 
land.  Allen  v.  Allen,  11  How.  Pr.  [N.  T.] 
277;  Bergen  v.  Wycoff,  84  N.  T.  659;  Guyer  v. 
Raymond,  8  Misc.  606,  29  N.  T.  S.  395;  Kirk- 
land  V.  Texas  Express  Co..  57  Miss.  316; 
Kane  v.  Rock  River  Canal  Co.,  15  Wis.  179. 
And  also  in  an  action  of  trespass  to  try  title 
to  an  undivided  interest  in  land  and  for  a 
partition  thereof.  Hardy  v.  Beaty,  84  Tex. 
562,  19  S.  W.  778,  31  Am.  St.  Rep.  80;  Bassett 
V.  Sherrod,  13  Tex.  Civ.  App.  327,  35  S.  W. 
312.  Such  suits  are  proceedings  in  rem. 
Hardy  v.  Beaty,  84  Tex.  562,  19  S.  W.  778, 
31  Am.  St.  Rep.  80." — Note  to  McClymond  v. 
Noble    [Minn.]    87  Am.   St.  Rep.   366. 

9«.     See  4  C.  L.  900. 

97.  Under  Kirby's  Dig.  §  6060,  a  suit  for 
partition,  after  the  administrator  of  the  es- 
tate bas  been  discharged,  is  properly 
brought  where  the  land  or  a  part  t)f  it  is 
situated,  since  §§  6063,  6064,  providing  that 
actions  for  settlement  of  estates  or  partition 


among  heirs  shall  be  brought  where  the  rep- 
resentative qualified,  do  not  apply.  Cowling 
V.  Nelson  [Ark.]   88  S.  W.  913. 

98.  See  4  C.  L.  900. 

99.  Evidence  Insufficient  to  show  posses- 
sion by  plaintiff  or  his  predecessors  within 
10  years  before  commencement  of  suit  as 
required  by  2  Ball.  Ann.  Codes  &  St.  5  4797. 
Hence  partition  suit  was  barred.  Hyde  v. 
Britton  [Wash.]   83  P.  307. 

1.  See  4  C.  L.  901. 

2.  In  a  suit  by  heirs  to  partition  the  real- 
ty of  the  ancestor,  the  widow,  to  whom 
some  of  the  heirs  have  assigned  a  life  inter- 
est in  a  part  of  the  realty,  is  a  necessary 
party.  Stickles  v.  Oviatt,  212  Pa.  219,  61  A. 
908.  A  will  gave  property  to  trustees  for 
testator's  widow  for  life,  then  to  be  held  un- 
til his  grandson  reached  the  age  of  25,  and 
then  to  be  equally  divided  between  the 
grandson  and  a  granddaughter,  if  alive,  or 
to  their  issue  by  right  of  representation.  In 
a  suit  for  partition  a  daughter  of  the  grand- 
son, who  had  absconded,  but  would  be  25  at 
time  of  suit  if  alive,  was  a  necessary  party. 
Van  Williams  v.  Elias,  106  App.  Div.  288,  94 
N.  T.  S.  611. 

3.  Where  an  intestate's  estate  was  not  a 
party  to  a  partition  suit  involving  land  in 
which  intestate's  heirs  were  interested,  the 
court  had  no  jurisdiction  In  such  suit  to 
divide  rents  and  profits  in  which  the  In- 
testate had  an  interest,  and  such  division 
would  not  bind  the  estate.  Perkins  v.  God- 
din,  111  Mo.  App.  429,  85  S.  W.  936. 

4.  Where  in  a  suit  for  partition  of  a  deced- 
ent's estate  a  trustee  under  his  will  was  not 
made  a  party,  the  discharge  of  the  trustee 
shortly  after  the  commencement  of  the  suit 
divested  him  of  any  interest  he  might  have 
had  and  made  it  unnecessary  to  join  him  as 
a  party.  Van  Williams  v.  Elias,  106  App. 
Div.  288,  94  N.  T.  S.  611.  Where  a  minor 
heir  had  no  interest  in  a  devise  of  the  prem- 
ises, the  fact  that  he  could,  within  a  period 
which  had  not  expired,  contest  the  validity 
of  the  will,  did  not  make  him  a  necessary 
party  to  the  partition  suit  under  Rev.  St. 
1899,  5  4375.  Robertson  v.  Brown,  187  Mo 
452,    86    S.    W.    187.     Proceedings    for   parti- 
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parties.  The  statutory  guardian  of  an  infant  defendant  is  the  person  required  to 
file  the  answer,"  and  one  who  so  styles  herself  need  not  exhibit  evidence  of  the  fact 
of  guardianship  when  no  issue  is  made  thereon.'  Where  a  defendant  was  made  ad- 
ministrator of  the  estate  pending  partitioii  proceedings,  and  no  application  is 
made  to  have  him  joined  as  a  defendant  in  his  capacity  as  administrator,  he  can- 
not complain  of  his  not  being  made  such.''  In  Louisiana  a  married  woman,  though 
a  minor,  can,  when  aided  and  assisted  by  her  husband,  sue  for  the  partition  of 
property  in  which  she  is  interested,  without  being  authorized  so  to  do  by  the  judge, 
on  the  advice  of  a  family  meeting.*  The  fact  that  a  presumptive  heir  of  the  parties 
whose  successions  were  being  partitioned  was  not  made  a  defendant  in  partition 
proceedings  will  not  necessarily  render  them  and  sale  thereunder  void,  where  the 
absence  of  such  person,  together  with  attendant  circumstances,  warrant  a  presump- 
tion of  his  death.' 

Pleading  and  evidence.^" — The  bill  must,  describe  the  land,  show  the  interests 
jof  the  parties,  and  show  such  an  interest  in  complainant  as  entitles  him  to  par- 
tition.^^ Where  a  bill  does  not  disclose  that  the  parties  are  owners  in  common 
of  other  property  not  included  in  the  bill,  it  is  not  demurrable  on  that  ground,^^ 
nor  will  a  demurrer  lie  on  the  ground  that  the  court  has  acquired  jurisdiction  of 
the  subject-matter  in  a  previous  suit,  where  the  record  of  such  suit  shows  that  only 
a  one-third  iaterest  of  the  lands  were  involved  in  that  suit.^^  A  plea  in  abatement 
is  not  a  proper  plea  in  a  proceeding  for  partition.^*  A  plea  of  adverse  possession 
is  insufficient  if  the  elements  of  a  title  by  adverse  possession  are  not  made  to  ap- 
pear.^" If  the  answer  leaves  no  issue  as  to  plaintifE's  right  to  partition,  or  as  to 
his  ownership  of  an  interest  in  the  land,  plaintiff  is  entitled  to  judgment  on  the 
pleadings,^"  unless  defendants  also  ask  for  affirmative  relief  and  plaintiff  waives 


tion  do  not  affect  a  vendor's  lien  on  the 
land,  and  a  trustee  having  such  a  lien  is  not 
a  necessary- party.  Moore  v.  W^illey  [Ark.] 
91  S.  W.  184. 

5.  Civ.  Code  Proc.  §  36.  Wise  v.  Wolfe, 
27  Ky.  I*  R.  610,   85  S.  W.  1191. 

6.  Wise  V.  Wolfe,  27  Ky.  L.  R.  610,  85  S. 
W.    1191. 

7.  Jespersen  v.  Mech,  213  111.  488,  72  N. 
E.    1114. 

8.  9.  Tobin  v.  U.  S.  Safe  Deposit  &  Sav. 
Bank  [La.]   39  So.  33. 

10.  See  4  C.  L.  901. 

11.  A  petition  which  sets  out  the  charac- 
ter of  the  title  of  the  parties  and  shows  on 
its  face  a  vestfed  estate  in  possession  Is  suf- 
ficient, though  it  is  not  expressly'  stat- 
ed that  the  property  desired  to  be  sold 
is  a  vested  estate  in  possession.  By 
Civ.  Code  Proc.  §  490,  only  vested  estates  in 
possession  can  be  sold.  Wise  v.  Wolfe,  27 
Ky.  L.  R.  610,  85  S.  W.  1191.  A  complaint 
wherein  plaintiffs  claim  a  one-third  interest 
as  remaindermen  under  the  will  of  a  cer- 
tain person  and  allege  that  one  defendant  is 
entitled  to  two-thirds  of  a  certain  tract,  and 
another  to  two-thirds  of  another  tract,  and 
that  defendants  acquired  title  through  mesne 
conveyances  from  those  who  held  under  the 
will  of  the  person  under  whom  plaintiffs 
claim,  states  but  one  cause  of  action. 
Woodward  v.  Santee  River  Cypress  Lumber 
Co.  [S.  C]  52  S.  B.  733.  A  petition  describ- 
ing the  land," making  all  the  tenants  in  com- 
mon parties,  and  showing  the  Interest  of 
each  and  which  of  them  are  infants,  and  al- 


leging that  the  property  cannot  be  equitably 
divided  among  the  owners,  gives  the  probate 
court  jurisdiction  to  proceed  and  on  proof  of  the 
allegations  to  decree  a  sale.  Edwards  v.  Ed- 
wards [Ala.]  39  So.  82.  Where  bill  sought 
partition  between  heirs  and  alleged  that  one 
had  acquired  a  tax  title  by  fraud,  but  the 
facts  alleged  did  not  show  fraud,  the  bill 
for  partition  was  insufficient  since  an  equi- 
table right  superior  to  the  tax  title  was  nec- 
essary in  order  to  maintain  the  suit.  Wog- 
lom  y.  Kant  [N.  J.  Eq.]  61  A.  9.  Cross  com- 
plaint alleging  that  cross  complainant  and 
defendants  were  owners  as  tenants  in  com- 
mon of  the  realty  described,  and  setting  out 
their  interests  in  the  realty,  held  sufficient 
as  an  application  for  partition,  under  Burns' 
Ann.  St.  1901,  §  1201,  though  perhaps  sub- 
ject to  a  motion  to  make  more  speciflo. 
Shetterly  v.  Axt  [Ind.  App.]  76  N.  E.  901. 
12,  13.     Love  V.  Robinson  [Pa.]    62  A.   1065. 

14.  Monroe  v.  Millizen,  113  111.  App.  157. 

15.  Plea  by  one  claiming  land  by  ad- 
verse possession  held  insufficient  because 
not  showing  an  ouster  of  the  father  of  the 
petitioners  and  respondent,  and  not  showing 
an  exclusive  possession  by  himself.  Jordan 
V.  Jordan  [Ala.]  39  So.  992.  Plea  alleging 
that  lands  were  sold  for  taxes,  that  respond- 
ent claimed  same,  and  on  paying  a  certain 
sum  received  a  deed  from  the  state  auditor, 
held  insufficient  because  not  alleging  how 
respondent  became  the  owner,  and  not  set- 
ting up  such  a  possession  as  would  be  ad- 
verse to  his  co-tenants.     Id. 

16.  Caldwell  v.  Drummond,  127  Iowa.  134. 
102  N.  W.  842. 
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the  admission  of  the  answer  by  proceeding  to  the  trial  of  other  issues  raised.'^^ 
Though  a  bill  for  partition  has  been  dismissed  as  against  a  party  asserting  title 
by  adverse  possession,  on  the  grounds  of  lack  of  jurisdiction,  multifariousness,  and 
laches,  equitable  relief  against  him  being  denied,  such  party  is  entitled  to  inter- 
vene in  the  suit  which  would  cast  a  cloud  upon  his  title.^^  Where  a  bill  is  filed  for 
the  partition  of  one  piece  of  property  belonging  to  the  estate  of  one  person,  a  cross 
bill  to  sell  another  piece  of  property  belonging  to  the  estate  of  another  person  to 
pay  the  latter's  debts  is  not  germane  to  the  relief  asked  in  the  original  bill.'^°  The 
usual  rules  a^to  waiver  of  objections  to  the  pleadings  apply.^" 

Plaintiff  must  prove  his  title  or  interest  by  a  preponderance  of  the  evidence. ^^ 
Complainant  in  a  suit  for  partition  is  not  a  competent  witness  to  prove  the  fact  of 
her  marriage  to  the  person  under  whom  she  claims.^^  A  defendant  has  a  right  to 
show  that  title  to  the  land  is  in  a  third  person  not  a  party  to  the  record.^' 

Mode  and  time  of  trial. — In  New  York,  issues  of  fact  in  an  action  of  partition 
are  triable  by  a  jury,  whether  defendant  is  an  infant  or  adult,^*  and  any  party  to 
the  action  has  the  right  to  insist  upon  a  jury  trial  and  to  resist  an  application  to 
refer.-^  A  reference  can  be  had  only 'by  consent  of  all  parties  to  the  issue,  or  in 
case  of  the  default  of  all  parties,  including  the  practical  default  of  an  infant  who 
submits  his  rights  to  the  court.^^  Where  a  motion  for  a  jury  trial  is  denied,  the 
denial  of  such  motion  is  conclusive  on  a  retrial  of  the  suit,  there  being  nothing  in 
the  motion  or  order  denying  it  limiting  their  operation  to  one  trial.^'  In  Georgia 
an  application  by  one  co-tenant  against  another  for  partition  of  land  by  sale  may  be 
tried  at  the  term  to  which  application  is  made,  if  defendant  has  time,  in  the  judg- 
ment of  the  court,  to  prepare  and  file  his  objections,  otherwise  it  should  be  tried 
at  the  next  term  thereafter.^* 

§  4.  Scope  of  relief  in  partition.^^ — A  suit  for  partition  cannot  be  made  a 
substitute  for  an  action  of  ejectment.^"     Hence,  where  a  legal  title  is  asserted  in  bar 


17.  Where  answer  admitted  that  plain- 
tiff's ancestors  owned  and  occupied  prem- 
ises to  time  of  their  death,  but  claim- 
ed them  under  a  contract  whereby 
they  were  to  receive  the  land  as  a  considera- 
tion for  the  support  of  plaintiff's  ancestors, 
and  plaintiff  proceeded  to  try  that  issue, 
the  admission  was  waived,  Caldwell  v. 
Drummond,    127    Towa,   134,   102   N.    W.    842. 

J 8.     Clark    v.    Roller,    26    S.    Ct.    141. 

19.  Deuter  v.  Deuter,  214  111.  IIS,  73  N. 
E.    4,')3. 

20.  The  objections  that  a  bill  contains 
no  prayer'  for  process  ag-ainst  defendants, 
and  that  it  does  not  sho"w  such  an  interest 
in  the  property  as  will  support  a  claim  for 
partition,  and  that  complainant's  title  is  in 
dispute,  are  not  available  when  no  demurrer 
has  been  filed  and  the  plea  puts  in  issue  on- 
ly the  sufficiency  of  complainant's  title. 
White  V.  Smith  [N.  J.  Eq.]  60  A.  399.  An 
objection  that  a  petition  did  not  set  out 
facts  showing  how  defendant  derived  title 
held  untenable  after  trial,  where  it  was  al- 
leg-ed  that  defendant  owned  an  undivided 
flve-sixths  interest  In  the  land.  Chapman 
V.    Kullman,   191  Mo.    237,    89-  S.   W.   924. 

21.  Evidence  held  ihsuflHcient  to  show 
that  person  through  whom  plaintiff  claim- 
ed had  ever  owned  the  property.  Hyde  v. 
Britton  [Wash.]  83  P.  307.  Complaint  dis- 
missed where  plaintiff  did  not  prove  title  in 
himself.  Landon  v.  Morris  [Ark.]  86  S.  W. 
672.     A   petitioner   claiming   by   relationship 


to  a  certain  person  had  the  burden  of  showing 
the  number  of  children  of  such  person  in  or- 
der to  show  what  petitioner's  share  would- 
be.  Joyce  V.  Dyer  [Mass.]  75  N.  E.  81.  Per- 
fect title  by  adverse  possession  will  sustain 
a  sale  and  give  the  purchaser  good  title. 
Civ.  Code  Proc.  §  499,  requiring  filing  of 
written  evidence  of  title  before  division  of 
land,  does  not  apply  to  a  sale  under  §  490. 
Wise  v.  Wolfe,  27  Ky.  L.  R.  610,  85  S.  W. 
1191. 

22.  Crane  v.  Stafford,  217  111.  21,  75  N.  E. 
424. 

23.  Pooler  V.  Smith   [S.  C]   52  S.  B.  967. 

24.  2.").  Pairweather  v.  Burling,  181  N.  T. 
117,   73  N.  E.   565. 

26.  Construing  Code  Civ.  Proc.  §§  1544. 
1545.  Pairweather  v.  Burling,  181  N.  T.  117, 
73   N.    E.    565. 

27.  Tracy  v.  Falvey,  102  App.  Dlv.  585,  34 
Civ.  Proc.  R.  189,  92  N.  Y.  S.  625. 

28.  Lochrane  v.  Equitable  Loan  &  Secu- 
rity Co.    [Ga.]    60  S.  E.  372. 

29.  See  4  C.  L.  902,  §   3. 

30.  Partition  cannot  be  had  in  a  court 
of  equity  of  lands  held  adversely.  Landon 
V.  Morris  [Ark.]  86  S.  W.  672.  To  give  the 
court  jurisdiction  to  settle  questions  of  title 
in  a  partition  suit,  defendant  must  be  a 
person  who  claims  under  one  who  was  a 
joint  owner  with  plaintiff.  See  .Pillow  v  S 
W.  Imp.  Co.,  92  Va.  144,  23  S.  E.  32,  53  Am 
St.  Rep.  804,  cited  in  Moon's  Adm'x  v  High- 
land   Development  Co.    [Va.]    52   S.  E.    209 
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of  partition,  the  suit  should  be  postponed  until  the  dispute  concerning  the  title 
may  be  settled  in  a  court  of  law,^^  if  the  adverse  claim  is  supported  by  substantial 
proof.^^  The  existence  of  a  dispute  touching  title  of  complainants  does  not,  how- 
ever, deprive  a  court  of  chancery  of  jurisdiction.^^  If  the  adverse  claim  asserted  is 
an  equitable  one,  the  case  should  be  retained  and  decided  in  the  chancery  court,^* 
and  where  it  appears  that  the  parties  are  tenants  in  common,  joint  tenants,  or  co- 
parceners in  the  realty  sought  to  be  partitioned,  and  as  such  compellable  under 
the  statute  to  make  partition,  the  court  has  -power  incident  to  its  jurisdiction  to 
pass  upon  all  conflicting  claims  of  such  parties  to  the  realty  concerned.^"  The  rule 
that  a  partition  suit  cannot  be  made  a  substitute  for  an  action  of  ejectment  docs 
not  apply  where  partition  is-  not  the  sole  object  of  the  suit,  which  has  become  sub- 
stantially a  creditor's  bill  for  the  satisfaction  of  liens  due  by  co-parceners  and  bind- 
ing on  the  estate  to  be  partitioned.'^  Partition  cannot  be  had  in  an  action  of  tres- 
pass to  try  title  when  the  amended  petition  does  not  ask  for  such  relief,^''  and 
where  interested  parties  are  not  before  the  court.'' 

Costs  and  attorneys'  fees.^' — Costs  and  expenses  need  not  in  every  case  be 
charged  upon  the  parties  or  their  shares  in  proportion  to  their  interests.*"  The 
fact  that  costs  were  largely  created  by  one  of  the  parties*^  and  the  manner  in  which 
a  party  conducts  and  prosecutes  the  suit*''  are  also  to  be  considered.  A  judgment 
for  costs  is  a  lien  on  the  land  of  the  person  against  whom  it  is  entered,  but  such  lien 
can  be  enforced  only  by  an  independent  proceeding  in  equity.*'  A  decree  in  a  par- 
tition suit  when  nothing  remains  to  be  done  except  to  settle  the  costs  is  a  final 
decree.**  Hence,  further  proceedings  by  which  part  of  the  land  is  sold  to  satisfy 
costs  is  without  authority,  and  not  binding  on  a  purchaser  pendente  lite  who  had 


31.  White' V.  Smith  [N.  J.  Eq.]  60  A.  399. 
"Where  upon  a  bin  for  partition  of  lands 
the  legal  title  of  parties  thereto  is  brought 
into  dispute,  a  court  of  equity  will  not 
proceed  to  settle  that  dispute  but  -will  either 
dismiss  the  bill  or  retain  it  to  allow  legal 
title  to  be  settled  in  an  action  at  law. 
Woglom  V.  Kant  [N.  J.  Bq.]  61  A.  9.  Where 
possession  adverse  to  complainants  is  as- 
serted under  a  tax  title,  the  partition  suit 
should  be  postponed  until  •  complainants 
shall  have  established  their  title  in  an  ac- 
tion at  law.  Clark  v.  Roller,  26  S.  Ct.  141. 
A  claim  of  ownership  by  adverse  possession 
bars  a  proceeding  in  equity  for  partition  un- 
til title  has  been  determined  In  a  court  of 
law.  Coberly  v.  Coberly,  189  Mo.  1,  87  S. 
W.    957. 

32.  Evidence  held  InsufBcient  to  show  ad- 
verse possession.  Coberly  v.  Coberly,  189 
Mo.    1,    87    S.   W.   957. 

33.  White  V.   Smith   [N.  J.  Eq.]    60  A.   399. 

34.  White  V.  Smith  [N.  J.  Bq.]  60  A.  399. 
Where  right  to  partition  depended  upon  es- 
tablishing an  equitable  title  to  land,  a 
tax  title  to  which  was  held  by  defendants, 
equity  would  settle  that  dispute.  Woglom 
V.  Kant  [N.  J.  Eq.]  61  A.  9.  Where  a 
mother  devised  to  a  daughter  certain  prop- 
erty in  which  she  had  only  a  life  estate, 
and  died  Intestate  as  to  other  property,  the 
daughter's  a&verse  claim  was  not  such  as 
required  an  action  of  ejectment  to  settle, 
but  could  be  disposed  of  In  a  partition 
suit  to  divide  the  property  among  all  the 
daughters.  In  re  McMahon's  Estate,  211 
Pa.    292,    60   A.    787. 

35.  Smith  v.  Vineyard  [W.  Va.]  51  S.  E. 
871.     In   Missouri   the   circuit   court   has   Ju- 


risdiction in  a  partition  proceeding  td  equi- 
tably settle  and  adjust  the  claims  of  the 
parties  in  interest.  Coffman  v.  Gates,  110 
Mo.  App.  475,  85  S.  W^.  657.  Where,  in  a 
partition  proceeding,  final  judgment  had 
been  entered  against  plaintiffs  and  one  of 
tlie  defendants  had  been  found  to  be  the 
fee  simple  o-wner,  the  circuit  court  had 
jurisdiction  of  a  proceeding  in  the  nature 
of  a  cross  bill  by  a  co-defendant  to  set  aside, 
as  fraudulent,  a  pendente  lite  deed  of  the 
property,  under  Rev.  St.  1899,  §  4389,  giving 
the  court  in  partition  proceedings  power  to 
settle  and  adjust  adverse  claims.  Snyder 
V.    Arn,    187   Mo.    165,    86    S.   W.    197. 

36.  Moon's  Adm'x  v.  Highland  Develop- 
ment Co.    [Va.]    52  S.  E.   209. 

37,  38.  Keith  v.  Keith  [Tex.  Civ.  App.] 
13    Tex.    Ct.   Rep.    126,    87    S.    W.    384. 

39.  See   4  C.  L.   903. 

40.  McMullin  V.  Doughty  [N.  J.  Eq.]  61  A 
265. 

41.  Since  by  Code  §  4260,  a  party  is 
chargeable  with  costs  created  by  his  con- 
test, trial  court's  discretion  in  apportioning 
costs  partly  according  to  the  interests  of  the 
parties,  and  partly  with  reference  to  the 
fact  that  one  party  created  a  contest,  will 
not  be  disturbed  on  appeal.  McGuire  v 
Luckey  [loTva]  105  N.  W.  1004. 

42.  Thus,  where  a  defendant  conducts  the 
suit  in  a  hostile  and  persistent  manner, 
causing  substantially  all  the  expense  by 
presenting  claims  which  were  overruled  and 
rejected,  all  costs  of  the  suit  are  properly 
charged  to  such  defendant.  McMullin  v. 
Doughty  [N.  J.  Eq.]   61  A  265. 

43.  As  provided  by  Va.  Code  1904,  p.  1907. 
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no  notice  thereof.^"  Attorney's  fees  may  be  allowed  and  apportioned  among  the 
parties  according  to  their  interests  in  the  property  involved,  where  the  proceedings 
are  amicable,*'  or  where  the  rights  and  interests  of  aU.  the  parties  are  correctly  set 
forth  in  the  biU  or  petition,*'  and  no  substantial  defense  is  interposed.*^ 

Operation  and  effect  of  decreed' — A  partition  decree  does  not  confer  title  but 
merely  severs  the  unity  of  possession.^"  Eights  not  adjudicated  in  the  proceeding 
,are  not  affected  by  the  decree."^  In  an  ex  parte  proceeding  for  division  of  land, 
a  Judgment  electing  for  one  of  the  parties  to  take  a  life  estate  in  a  portion  of  the 
land  instead  of  a  dower  interest  is  binding  upon  such  party,  though  the  petition 
contains  nothing  on  which  such  order  could  be  based.°^  The  rule  that  one  party 
to  a  partition  decree  may  not  acquire  the  title  of  a  stranger  and  set  it  up  agaiust 
the  other  party  does  not  apply  where  a  decree  has  been  procured  by  fraud. °'  Where 
all  persons  having  a  vested  or  contingent  interest  in  land  were  made  parties  to  a 
partition  suit,  and  the  decree,  as  to  part  of  the  land  subject  to  a  trust,  subsLituted 
the  fund  derived  from  sale  of  the  land,  for  the  land,  and  left  such  fund  intact  in 
the  hands  of  the  trustees  for  the  purposes  of  the  trust,  the  land  was  freed  from  the 
trust,  and  the  decree  was  conclusive  against  all  persons,  whether  in  being  or  not, 
who  had  or  might  have  any  right  to  share  in  the  trust  estate.^*  Under  the  Michi- 
gan statute  conferring  on  the  probate  court  jurisdiction  to  partition  estates  of 
decedents  assigned  to  heirs  as  tenants  in  common  and  providing  that  a  decree 
of  partition  shall  be  conclusive,  a  decree  assigning  a  life  estate  to  an  heir,  acquiesced 
in  by  her,  is  conclusive  and  precludes  the  subsequent  assertion  by  her  of  a  different 
estate.^' 

§  5.  Commissioners  or  referees  and  their  proceedings.^^ — The  qualifications^' 
and  number^^  of  commissioners  is  statutory  in  New  Hampshire.  The  appointment 
of  a  committee  to  make  partition  does  not  have  the  effect  of  a  final  decree  upon  the 
rights  of  the  parties."'  The  appointment  may  be  revoked  for  cause  shown""  where 
an  objection  is  seasonably  made.''^  An  infant  defendant  should  be  represented  by 
a  guardian  ad  litem  when  testimony  is  taken  before  a  master  in  support  of  the  cause 


Virginia   Iron,    Coal   &  Coke  Co.  v.   Roberts, 
103  Va.  661.  49  S.  B.  984. 

44,  4.5.  Virginia  Iron,  Coal  &  Coke  Co.  v. 
Roberts,    103  Va.   661,    49    S.    E.    984. 

46.  Johnson  v.  Emerick  [Neb.]  104  N.  W. 
169. 

47.  No  such  apportionment  when  lien- 
holders  were  purposely  omitted  from  the 
bill.  Mansfleld  v.  Wallace,  217  111.  610,  75 
N.    E.    682. 

48.  Petitioners  are  entitled  to  a  solicitor's 
fee  when  the  interests  of  the  parties  are 
correctly  set  up  in  the  bill  and  no  sub- 
stantial defense  is  interposed.  Hurd's  Rev. 
St.  1903,  p.  1366,  c.  106,  §  40.  Jespersen  v. 
Mech,  213  lU.  488,   72  N.  E.  1114. 

49.  See  4  C.  L.  903. 

50.  Kennedy  v.  Rainey  [Ala.]  39  So.  813; 
Sharp  V.  Stewart,  185  Mo.  518,  84  S.  W.  963; 
Owens    V.    Naug-hton,    23    Pa.    Super.    Ct.    639. 

51.  Party  to  partition  decree  acquired  no 
right  to  share  in  fund  charged  on  land  in 
favor  of  other  heirs  when  such  charge  was 
not  adjudicated.  Haines  v.  Bshleman,  25  Pa. 
Super.  Ct.  381. 

52.  Durrett  v.  Durrett  [Ky.]  89  S.  "W.  210. 
63.     Clevenger  v.  Mayfleld  [Tex.  Civ.  App.] 

S6   S.  "W.   1062. 

54.  Janpole  v.  Lasky,  94  App.  Div.  353, 
88  N.  T.  S.  50. 

6B.     Construing  How.  Ann.  St.  c.  226,  |§  2, 


5,    18.     Parkinson   v.   Parkinson    [Mich.]    102 
N.   W.   1002. 

56.  See  4  C.  L.  905. 

57.  Under  Pub.  St.  1901,  c.  243,  §§  10,  20, 
"suitable  persons"  must  be  appointed  as 
members  of  a  committee  to  make  partition. 
Hood  V.  Montgomery  [N.  H.]  62  A.  651. 
That  the  parties  agree  upon  certain  per- 
sons is  evidence  that  they  are  suitable,  and 
such  persons  are  properly  appointed  by  the 
court.     Id. 

58.  The  appointment  of  two  commission- 
ers only  where  the  statute  requires  three 
is  reversible  error.  Crane  v.  Stafford,  217 
111.  21,  75  N.   B.   424. 

59.  New  Hampshire  statute.  Hood  v. 
Montgomery    [N.    H.]    62    A,    651. 

60.  When  the  court  has  been  misled  by 
false  representations  of  the  petitioners  that 
certain  persons  have  been  agreed  upon  by 
the  parties,  and  these  persons  are  appointed, 
the  court  may  correct  the  error  by  revoking 
the  appointment  when  the  matter  is  season- 
ably and  properly  brought  to  its  attention. 
Hood    V.    Montgomery .  [N.    H.]    62    A.    651. 

61.  Where  defendants  object  to  a  com- 
mittee on  learning  of  the  appointment,  and 
the  court  postpones  consideration  of  the 
objection  until  the  report  of  the  committee 
is  made,  the  appointment  may  be  revoked 
at  that  time,  and  the  effect  of  such  action 
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of  the  adverse  party,  and  sucli  guardian  is  entitled  to  notice  of  the  proceeding." 
A  master  need  not  stop  proceedings  merely  because  a  person  not  a  party  to  the  par- 
tition suit  files  a  bill  in  equity  against  the  plaintiff  to  stay  proceedings  and  gives 
the  master  notice  of  the  filing  of  such  bill.^^  Ex  parte  affidavits  are  incompetent 
evidence  in  a  hearing  before  a  master."  Claims  against  a  decedent  are  not  cog- 
nizable in  a  proceeding  before  a  master  for  partition  or  sale,  and  it  is  error  for  a 
decree  of  sale  to  direct  that  such  claims  should  be  paid  out  of  the  proceeds  of  the 
sale.°^ 

If  it  appears  that  referees  appointed  to  partition  realty  have  not  complied  with 
the  order  of  the  court,  and  that  the  partition  made  is  unjust  and  inequitable,  their 
report  should  be  set  aside.^"  A  decree  sustaining  a  master's  report  in  partition 
will  not  be  reversed,  because  the  master  failed  to  give  notice  to  creditors,  where 
there  is  no  evidence  that  there  were  creditors  and  it  appeared  the  master  made 
proper  searches  for  liens  of  record  and  found  none.°^  Where  a  commissioner's  re- 
port finds  that  the  property  cannot  be  divided  without  prejudice  to  the  owners' 
interests,  and  this  report  is  confirmed  and  embodied  in  the  decree  of  sale,  it  is  im- 
material that  two  additional  reports,  recommending  a  sale  did  not  expressly  recite 
that  partition  would  be  prejudicial.*^  Where  a  report  recommends  a  sale  of  the 
property,  objections  thereto  on  the  ground  that  the  property  is  divisible  in  kind 
are  properly  overruled  when  not  supported  by  evidence'."" 

§  6.  Mode  of  partition  and  distribution  of  property  or  proceeds.'"* — The  right 
to  sale  did  not  exist  at  common  law.  Partition  in  kind  could  be  had  as  of  right.''^ 
By  statute  it  is  now  generally  provided  that  the  property  may  be  sold  where  par- 
tition in  kind  would  be  impracticable  and  prejudicial  to  the  interests  of  the  par- 
ties.'''' Jurisdiction  of  the  courts  to  order  a  sale  being  wholly  statutory,  it  must  be 
exercised  in  strict  conformity  thereto,^^  and  a  sale  for  a  purpose  not  authorized  is 
void." 

Distribution.'"' — Where  one  of  several  tenants  in  common  has  made  improve- 
ments upon  the  property  the  court  should,  if  possible,  allot  to  him  the  portion  im- 
proved without  taking  into  account  the  value  of  the  improvements."  If  such  a 
division  cannot  be  made  the  oourt  will  then  allow  to  the  one  making  the  improve- 
ments remuneration  for  the  increased  value  of  the  premises  caused  thereby.'''     In 


Is  to  render  the  proceeding's  of  the  commit- 
tee and  its  report  1-nvaIid.  Hood  v.  Mont- 
gomery IN;   H.]    62  A.   651. 

62.  Crane  v.  Stafiford,  217  III.  21,  75  N.  B. 
424. 

63.  Monroe  V.  Monroe,  26  Pa.  Super.  Ct.  47. 

64.  65.  Crane  v.  Stafford,  217  111.  21,  75 
N.    B.    424. 

66.  Kichardson  V.  Euddy  [Idaho]  83  P. 
606. 

67.  Monroe  v.  Monroe,  26  Pa.  Super.  Ct.  47. 

68.  69.  Watke  v.  Stine,  214  111.  563,  73  N. 
B.   793. 

70.  See    4   C.    I>.    905. 

71.  Though  ruinous  to  and  undesired  by 
other  tenants.  Cowling  v.  Nelson  tArk.]  88 
S.  W.  913.  At  common  law  courts  of  equity 
had  no  power  to  order  sale  for  partition 
except  by  consent.  Moore  v.  "Willey  [Ark.] 
91    S.    W.    184. 

72.  Where  the  premises  described  in  the 
bill  are  so  situated  and  of  such  a  character 
that  they  cannot  be  divided  among  the  own- 
ers without  great  prejudice  to  their  In- 
terests resulting  from  such  division,  the 
property    should    be    sold    and   the    proceeds 


divided  among  the  several  owners  accord- 
ing to  their  respective  interests.  White  v. 
Smith   [N.  J.  Eq.]    62  A.  560. 

73.  In  Arkansas  a  sale  without  a  com- 
missioner's report  that  it  is  necessary  to 
properly  guard  parties'  interests  is  void. 
Cowling  V.  Nelson  [Ark.]  88  S.  W.  913. 
Under  Kirby's  Dig.  §  5775,  failure  of  defend- 
ant to  ans'wer  does  not  dispense  Tvith  the 
necessity  for  further  proof,  and  it  is  error 
to  order  a  sale  merely  upon  allegations  of 
the  petition  that  a  sale  is  necessary.  Moore 
V.  Willey  [Ark.]  91  S.  W.  184.  A  finding 
that  a  sale  is  necessary  should  be  based 
upon  consent  of  the  parties,  a  report  of 
commissioners  appointed  under  Kirby's  Dig. 
§5  5779-5785,  or  evidence  taken  by  the  chan- 
cellor.    Id. 

74.  Sale  to  pay  costs  is  void.  Part  of  land 
was  partitioned  and  commissioners  recom- 
mended sale  of  one  tract  to  pay  costs,  which 
was  done.  Cowling  v.  Nelson  [Ark.]  88  S. 
W.   913. 

75.  See   4   C.   L.   906. 

76.  77.  Noble  V.  Tipton,  219  111.  182,  76 
N.  B.   151. 
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distributing  the  proceeds  of  a  sale,  an  heir  who  is  indebted  to  the  estate  should  be 
charged  with  the  amount  of  his  debt.'*  Advancements  to  heirs  should  also  be  con- 
sidered in  malcing  the  division  of  a  decedent's  propertj','"  and  a  purchaser  from 
one  of  the  heirs  is  entitled  to  have  such  advancement  paid  out  of  the  personalty  if 
possible.^"  A  life  tenant  in  partition  cannot  be  awarded  any  portion  of  the  pro- 
ceeds which  represents  property  belonging  to  the  inheritance.*'^  Where  it  appears 
that  certain  tenants  have  had  exclusive  possession  of  the  common  property,  re- 
ceiving the  rents  and  profits  therefrom,  the  court  may  require  an  accounting  of  such 
rents  and  profits.*^  Unliquidated  claims  for  damages  to  the  property  cannot  be 
considered.*'  Allowances  should  be  made  for  taxes  paid  and  for  the  value  of  proper 
permanent  improvements  made,  with  lawful  interest  on  sums  so  expended.**  Where 
plaintiffs  sued  to  be  recognized  as  joint  owners  and  for  partition,  and  the  Judg- 
ment ordered  defendant  to  account  for  rents,  he  is  not  estopped  to  set  up  in  the 
partition  proceedings  claims  for  disbursements  for  taxes,  insurance,  and  necessary 
repairs.*^  A  defendant  in  default  for  the  price  of  property  adjudicated  to  him 
owes  legal  interest  thereon  from  the  date  of  the  judgment  and  not  prior  to  such 
date.*" 

Owelty^''  is  a  sum  paid  or  secured  in  lieu  of  land  in  partition  in  order  to  equalize 
the  portions,  where  an  equal  division  in  kind  cannot  be  made.**  Where  a  decree 
in  a  partition  suit  between  a  father  and  his  children  charged  land  allotted  to  the 
children  with  owelty  to  the  amount  of  a  debt  of  the  father,  secured  by  a  trust  deed 
on  the  land,  the  amount  so  charged  was  not  owelty  as  to  the  creditor  who  was  not  a 
party  to  the  suit.*"  The  decree  did  not  operate  as  an  assumption  of  the  father's 
debt  by  the  ehildren,""  nor  was  the  creditor  subrogated  by  the  decree  to  rights  of 
the  father."'-  Land  allotted  to  the  father  being  also  charged  with  other  debts,  the 
father  would  have  no  right  to  reimbursement  in  case  he  should  pay  the  debt  se- 
cured by  deed  of  trust,  unless  upon  settlement  of  all  the  claims  against  the  entire 
estate  he  should  show  a  right  to  such  relief."^ 

§  7.  Sale  and  subsequent  proceedings.^^ — Notice^*  of  the  sale  should  be  given 
as  required  by  the  decree."^ 

Terms  of  sale  of  minors'  interests. — The  autRority  of  the  judge,  under  the 
Louisiana  statute,  to  convoke  a  family  meeting  to  fix  the  terms  of  credit  and  se- 
curity on  which  the  interest  of  minors  in  property  partitioned  is  to  be  sold,  is  not 
conditioned  upon  such  convocation  having  been  made  at  the  special  instance  and 
request  of  the  tutors  and  curators  of  such  minors."*  The  court  may  order  it  ex 
ofiicio."' 

Conduct  of  sale.^^ — The  sale  should  be  made  in  accordance  with  the  terms  of 


78,  7!),  SO.  Barnett  v.  Thomas  [Ind.  App.] 
75  N.  E.   868. 

81.  Where  life  tenant  had  no  right  to 
extract  minerals  from  the  land,  he  was  not 
entitled  to  proceeds  representing  value 
groTving:  out  of  the  actual  or  supposed  pres- 
ence of  minerals  in  the  ground.  Hill  v. 
Ground,    114   Mo.    App.    80,    89    S.    W.    343. 

82.  Barnett  v.  Thomas  [Ind.  App.]  75  N. 
E.  868.  Rents  and  profits  cannot  be  charged 
against  a  claimant  if  it  is  not  shown  that 
co-tenants  were  excluded  from  enjoyment 
of  the  property,  or  that  rents  were  received 
from  a  lease  of  the  property,  or  profits  act- 
ually made.  White  v.  Smith  [N.  J.  Eq.]  62 
A   660. 

83.  84.  White  v.  Smith  [N.  J.  Eq.]  62  A 
660. 


85.  Sharp    v.    Zeller,    114   La.    549,    38    So. 
449. 

86.  Tobln    v.    U.    S.    Safe    Deposit    &    Sav. 
Bank    FLa.]     39     So.     33. 

87.  See  4  C.  L.  906. 

88.  SO.     Stone  v.  McGregor   [Tex.]   87  S.  W. 
334. 

90.  Merely  charged  their  land  with  a  lien. 
Stone    V.    McGregor    [Tex.]     87    S.    W.    334, 

91,  92.     Stone    V.    McGregor    [Tex.]     87    S. 
W.   334. 

93.  See  4  C.  L.  907. 

94.  See   4  C.  L.   907,    n.   90,   91. 

95.  Mansfield    v.   Wallace,    217    111.    610     75 
N.    E.    682. 

96.  97.     Tohln    v.    U.    S.    Safe    Dep.    &    Sav. 
Bank   [La.]   39  So.  33. 

98.     See  4  C.  L.  907. 
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the  decree.""  The  fixing  of  a  minimum  in  the  decree  does  not  relieve  the  officer 
in  charge  from  realizing  as  much  as  possible  from  the  sale.^  Failure  to  disclose 
at  the  sale  the  existence  of  a  restrictive  covenant  which  decreases  the  value  of  the  land 
entitles  a  purchaser  to  be  relieved  from  his  purchase.^  Though  the  land  to  be  sold 
consists  of  several  tracts  in  which  the  parties  are  interested  in  different  propor- 
tions, a  sale  of  all  the  land  at  a  certain  price  per  acre  is  binding  upon  the  purchaser 
when  the  adult  parties  adopt  and  approve  the  sale.'  The  sale  is  not  invalid  as  to 
an  infant  party,  since  the  court  may  hold  the  proceeds  until  it  has  been  determined 
whether  the  sale  so  made  is  just  as  to  the  infant  and  award  him  an  amount  justly 
due.*    Informalities  in  a  sale  may  be  cured  by  prescription.' 

A  misdescription  of  the  land  in  the  advertisement,"  decree,'^  or  commissioner's 
deed^  does  not  invalidate  the  sale  if  the  land  intended  to  be  sold  was  in  fact  sold 
and  no  prejudice  is  shown  to  have  resulted  therefrom.  An  objection  that  the  land 
partitioned  was  insufficiently  described  is  unavailable  after  the  parties  have  sold 
their  "interests  and  the  purchasers  have  taken  possession."  A  purchaser  takes  only 
the  land  in  issue  in  the  partition  proceeding  and  subject  to  sale,  notwithstanding  a 
different  description  in  the  commissioner's  deed.^" 

The  omission  of  property  belonging  to  an  estate  or  succession  from  a  partition 
is  not  ground  for  rescission  but  simply  for  supplemental  partition.^^ 

Confirmation  of  saleP — Confirmation  should  be  entered  of  record,  but  a  form- 
al order  is  not  essential  if  the  fact  of  confirmation  appears  from  the  record  as  a 
whole.^'  Confirmation  of  a  sale  on  the  day  the  report  thereof  is  filed  is  valid,  if 
no  prejudice  is  shown  as  the  result  of  such  procedure.^*  An  order  confirming  a  sale 
is  a  final  judgment  over  which  the  court  rendering  it  has  no  control  after  the  expira- 
tion of  the  term  at  which  it  was  rendered,^'  except  for  statutory  causes  for  new 


99.  Where  the  terms  of  the  decree  direct- 
ing a  sale  were  not  complied  with,  the  pur- 
chase money  was  not  fully  paid,  and  no 
note  for  the  deferred  payment  given,  and 
no  commissioner's  deed  given,  the  sale  was 
void  and  no  title  passed.  Liverman  v.  Lee 
[Miss.]    38    So.    658. 

1.  Though  a  decree  provides  that  prop- 
erty shall  not  be  sold  for  less  than  two- 
thirds  the  appraised  value,  it  is  the  duty 
of  the  officer  conducting  the  sale  and  the 
attorney  in  charge  to  realize  as  much  as 
possible  above  the  minimum  fixed  by  the 
decree.  Mansfield  v.  Wallace,  217  111.  610, 
75   N.   B.    682. 

a.  Under  Code  Civ.  Proc.  §  1678,  providing 
that  if  land  to  be  sold  at  a  judicial  sale  is 
subject  to  dower  or  a  lien,  that  fact  must  be 
made  known  at  the  sale,  failure  to  make 
known  at  a  partition  sale  the  existence  of 
a  restrictive  covenant  not  to  erect  certain 
kinds  of  buildings,  or  to  maintain  a  busi- 
ness of  a  certain  kind  on  the  land,  entitles 
a  purchaser  to  the  right  to  be  relieved  from 
his  purchase  if  such  restrictions  decreased 
the  value  of  the  land.  Conlen  v.  Rizer,  109 
App.    Div.    537,   96   N.   T.   S.    566. 

3,  4.  Wise  v.  Wolfe,  27  Ky.  L.  R.  610, 
85  S.  W.   1191. 

5.  Informalities  in  private  sale  of  minor's 
property  cured  by  10  years  prescription 
statute.  Succession  of  Sallier  [La.]  38  So. 
929.  Where  proceedings  have  been  homol- 
ogated and  acted  on  and  third  parties  have 
acquired  rights  based  on  the  faith  of  the 
judgment  of  the  court,  the  objection  that 
a  member  of  the  family  meeting  which 
fixed   the    credit   term    for   sale    was   Incom- 


petent   to     serve    is    untenable.     Byrnes     v. 
Byrnes  [La.]   38  So.  991. 

6.  A  misdescription  of  the  property  in 
the  advertisement  did  not  affect  purchaser's 
title  when  corrected  in  decree  and  land  in- 
tended was  in  fact  sold,  and  no  prejudice 
was  shown.  Murdock  v.  Loeser,  27  Ky.  L. 
R.    1057,    87    S.    W.    808. 

7.  Where  a  bill  for  partition  correctly 
described  the  land  and  the  decree  ordered 
sold  the  land  described  in  the  bill,  an  error 
in  the  description  following  such  direction 
in  the  decree  rendered  it  and  the  proceed- 
ings thereunder  erroneous  but  not  void. 
The  error  was  a  clerical  one  correctable  by 
the  record.  Failure  to  appeal  for  17  years 
barred  relief.  Farmer  v.  Allen,  85  Miss.  672, 
38    So.    38. 

8.  If  the  land  intended  to  be  sold  is 
manifest,  the  sale  passes  title,  notwithstand- 
ing a  misdescription  in  the  judgment  or 
commissioner's  deed.  Such  misdescription 
is  not  ground  for  refusing  to  confirm  the 
sale,  the  land  intended  to  be  sold  being  in 
fact  sold.  Wise  v.  Wolfe,  27  Ky.  L.  R.  610, 
85  S.  W.  1191.  The  fact  that  a  resurvey 
ordered  by  the  commissioner  was  not  filed 
of  record  in  the  case,  held  immaterial,  as 
it  could  be  filed  thereafter  and  before  con- 
firmation. Id.  Description  by  metes  and 
bounds,  courses  and  distances,  held  suffi- 
cient, not  being  shown  to  be  erroneous.     Id. 

9.  Cowling  V.  Nelson   [Ark.]   88  S.  W.  913. 

10.  Bellenot  v.  Laube's  Ex'r  [Va.]  52  S.  E. 
698. 

11.  Succession   of  Sallier  [La.]   38  So.   929. 
13.     See    4   C.  L.    907. 

13.     Cowling  V.  Nelson  [Ark.]  88  S.  W.  913. 


DOS 


PAETITIOX  §   7. 


6  Cur.  Law. 


trial  available  at  a  subsequent  term.^°  A  purchaser  cannot  defeat  confirmation 
of  the  sale  on  the  ground  that  there  are  outstanding  taxes,^^  or  that  there  is  pending 
a  contest  of  the  will  of  a  former  owner  whose  heirs  and  devisees  are  parties  to 
the  proceedings/'  or  that  the  wife  of  one  of  the  parties/'  or  the  personal  repre- 
sentative of  a  grantor  of  one  of  the  parties^  whose  deed  reserved  a  lien  for  a  por- 
tion of  the  purchase  price/"  was  not  made  a  party. 

While  a  limitation  statute  does  not  apply  to  a  sale  which  has  not  been  con- 
firmed, when  confirmed,  if  the  court  had  jurisdiction  of  the  parties,  the  statute 


14,  Lf.  "Wise  V.  Wolfe,  27  Ky.  L.  R.  610, 
85   S.  W.    1191. 

16.  Civ.  Code  Prao.  §§  518,  340.  Wise  v. 
Wolfe,    27    Ky.    L.    R.    61.0,    85    S.    W.    1191. 

17.  When  unpaid  taxes  are  a  lien  on  the 
land  but  are  not  due  at  the  time  of  the 
sale,  the  proper  practice  is  to  have  their 
amount  credited  on  the  sale  bonds  and  for 
the  purchaser  to  pay  them,  or  to  require 
them  to  be  paid  out  of  the  purchase-money 
fund  in  court.  A  purchaser  cannot  defeat 
confirmation  of  the  sale  on  the  ground  that 
such  taxes  are  outstanding.  Wise  v.  Wolfe, 
27  Ky.  Li.  B.   610,   85  S.  W.   1191. 

18.  Where  devisees  and  heirs  of  a  for- 
mer owner  of  an  interest  in  land  are  parties 
to  a  partition  suit,  the  pendency  of  a  con- 
test of  the  will  of  such  former  owner  is 
no  ground  for  refusing  confirmation  of  the 
sale,  as  against  the  purchaser,  since  dis- 
tribution of  the  interest  of  such  devisees 
or  heirs  may  be  deferred  until  the  will  con- 
test has  terminated,  a  sufficient  fund  being 
retained  for  that  purpose.  Wise  v.  Wolfe, 
27  Ky.  L.   R.   610,   85   S.  W.   1191. 

19.  The  fact  that  the  wife  of  one  of  the 
parties  was  not  made  a  party  to  the  suit 
is  no  ground  for  refusing  to  confirm  a  sale 
as  against  the  purchaser,  since  the  court 
may  and  should  cause  her  to  be  made  a 
party,  and  have  the  amount  of  her  dower 
interest  determined  and  paid  her  out  of 
the  proceeds.  Wise  v.  Wolfe,  27  Ky.  L.  B. 
610,  85  S.  W.  1191. 

jrOTB.  Effect  of  partition  on  dower:  "In 
proceedings  in  partition,  either  at  law  or  in 
equity,  the  inchoate  right  of  dower  of  femes 
covert,  whether  infants  or  adults,  in  the 
undivided  shares  of  their  husbands  in  the 
lands,  is  divested  by  a  sale  under  the  judg- 
ment or  decree  of  the  court,  so  as  to  protect 
the  purchasers  against  the  dower  of  such 
femes  covert,  if  they  survive  their  husbands, 
provided  such  wives  are  made  parties  to  the 
proceedings.  The  cases  everywhere  agree 
upon  this,  although  there  is  some  conflict 
as  to  the  effect  of  a  partition  sale  when 
the  wife  is  not  made  a  party  to  the  pro- 
ceedings. In  the  following  cases  she  was 
made  a  party:  Jackson  v.  Edwards,  7  Paige, 
[N.  T.l  386;  afd.  22  Wend.  [N.  T.]  498; 
Jordan  v.  Van  Bpps,  19  Hun  [N.  T.]  526,  afd. 
85  N.  Y.  427;  Weaver  v.  Gregg,  6  Ohio  St. 
547,  67  Am.  Deo.  355;  Warren  v.  Twilley, 
10  Md.  39;  Rowland  v.  Prather,  53  Md.  232. 
Thus,  if  In  an  action  to  recover  a  dower 
Interest  in  land.  It  appears  that  there  exists 
a  judgment  rendered  In  an  action  for  parti- 
tion of  such  lands  in  which  the  feme  covert 
claims  her  dower,  and  that  she  was  duly 
served  and  made  a  party  defendant  in  such 
action,  but  failed  to  appear,  it  must  be  held 
that  such  Judgment  is  a  bar  to  the  action 
for  dower,  although  such  judgment  fails  to 
make   any  provision   for   dower.     Jordan   v. 


Van  Epps,  85  N.  T.  427.  This  case  overrules 
the  early  case  of  Bradshaw  v.  Callaghan,  5 
John.  [N.  Y.]  80,  which  maintains  an  ex- 
actly contrary  doctrine. 

Although  there  is  some  conflict  of  author- 
ity as  to  whether  a  wife  is  a  necessary  party 
to  partition  proceedings  between  co-own- 
ers of  land,  the  vast  majority  of  the  deci- 
sions of  courts  of  last  resort  establish  the 
rule  that  the  seisin  of  a  husband  who  ac- 
quires title  to  land  as  a  tenant  in  common 
with  others  is  subject  to  the  paramount 
right  of  his  co-tenants  to  demand  partition 
in  an  action  brought  for  that  purpose.  His 
wife's  right  of  dower  therein  is  therefore 
subordinate  to  that  paramount  right,  which, 
when  enforced  by  a  sale  made  under  a' de- 
cree of  the  court,  defeats  her  inchoate  right 
of  dower  in  the  land,  although  she  was  not 
made  a  party  to  the  action  of  partition. 
Hence,  in  a  partition  suit  between  co-ten- 
ants, the  wife  of  one  of  them  is  not  a  nec- 
essary party,  and  in  the  event  of  a  partition 
sale  of  real  estate  in  a  proceeding  wherein 
such  wife  was  not  made  a  party,  she  is 
bound  by  such  proceedings  and  sale,  though 
she  outlives  her  husband  and  becomes  his 
surviving  widow,  for  her  inchoate  right  to 
one-third  of  her  husband's  land  subsists  by 
virtue  of  his  seisin,  and  is  always  subject 
to  any  encumbrance,  infirmity,  or  incident 
which  the  law  affixes  to  the  seisin,  either 
at  the  time  of  the  marriage  or  at  the  time 
her  husband  becomes  seised,  and  liability  to 
be  devested  by  a  partition  sale  is  an  in- 
cident which  the  law  aflixes  to  all  estates 
in  co-tenancy.  For  these  reasons  the  courts 
almost  universally  hold  that  a  sale  of  land 
for  the  purpose  of  partition  bars  the  in- 
choate right  of  dower  of  the  wife  of  one 
of  the  joint  tenants  or  tenants  in  common, 
and  the  purchaser  takes  a  clear  title  to  the 
land.  Davis  v.  Lang,  153  111.  175,  38  N.  E. 
635;  Holley  v.  Glover,  36  S.  C.  404,  15  S.  E. 
605,  31  Am.  St.  Rep.  883;  Mitchell  v.  Parrish, 
69  Md.  235,  14  A.  712;  Williams  v.  Wescott, 
77  Iowa,  332,  42  N.  W.  314,  14  Am.  St.  Rep. 
287;  Lee  v.  Llndell,  22  Mo.  202,  64  Am.  Dec. 
262;  Sire  v.  St.  Louis,  22  Mo.  206;  Hinds 
V.  Stevens,  45  Mo.  209;  Weaver  v.  Gregg,  6 
Ohio  St.  547,  67  Am.  Dec.  355;  Haggerty  v. 
Wagner,  148  Ind.  625,  48  N.  E.  366.  A  sale 
of  land  In  partition  proceedings  is  a  judi- 
cial sale,  and  such  a  sale  of  a  husband's 
interest  In  lands  in  a  proceeding  to  which 
he  is  a  party  extinguishes  the  wife's  right 
of  dower  therein,  although  she  was  not  made 
a  party  to  the.  proceeding.  Williams  v. 
Wescott,  77  Iowa,  332,  42  N.  W.  314,  14  Am. 
St.  Rep.  287.  The  leading  case  on  the  sub- 
ject is  Weaver  v.  Gregg,  6  Ohio  St.  547,  67 
Am.  Dec.  355."  See,  also,  Davis  v  Lang 
153  111.  176,  38  N.  E.  635;  Haggerty  v' 
Wagner,  148  Ind.  625,  48  N.  E.  366;  Hinds  v'. 
Stevens.  45  Mo.  209;  Holley  v.  Grover  36  s! 
C.    404,    15    S.    E.    605,    31    Am.    St.    Rep.    883. 
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runs  in  favor  of  the  purchaser  at  the  sale  against  the  parties,  though  the  sale  was 
void.^^ 

Rights  and  liabilities  of  purchasers  or  bidders.^^ — A  purchaser  at  a  sale  becomes 
a  party  to  the  partition  proceedings  so  as  to  be  affected  with  constructive  notice 
of  facts  shown  by  the  record.^^  He  need  not  look  to  the  distribution  of  the  pro- 
ceeds of  the  sale  to  protect  his  title,  but  need  only  inquire  if  the  sale  and  preliminary 
steps  were  regular  and  Jegal.^^  He  is  entitled  to  be  informed  of  the  existence 
of  liens  or  charges  on  the  land.^°  A  purchaser  acquires  no  interest  from  a  party 
who  had  parted  with  his  interest  prior  to  the  partition  suit.^°  One  who  accepts 
and  appropriates  the  proceeds  of  a  sale  of  realty  in  partition  is  estopped  to  assert 
want  of  title  in  the  property  sold  and  to  set  up  a  subsequently  acquired  adverse  title 
against  the  rights  of  the  purchaser  at  the  sale.^'  Where  the  special  master  making 
a  sale  is  informed  before  accepting  the  cash  payment  that  the  bidder  represents 
other  persons,  such  agent  cannot  be  held  liable  upon  failure  of  the  principals  to 
complete  the  purchase;  hence,  the  principals  have  no  standing  in  court  to  procure 
their  substitution  as  the  original  bidders  merely  because  the  master  threatens  to 
hold  ihe  agent.'^  A  plaintiff  whose  bid  for  the  property  is  accepted  will  be  left  to 
his  legal  remedy  to  regain  possession  which  is  wrongfully  withheld  by  a  defend- 
ant."" Where  a  master  accepts  the  bid  of  plaintiff  and  awards  on-e-half  the  bid 
to  defendant  charging  it  on  the  land  until  paid,  the  land  is  sufficient  security  for 
defendant's  share  and  no  bond  need  be  required  of  plaintiff.^" 

Land  sold  at  a  void  sale  may  be  recovered,  though  a  proper  allowance  should 
be  made  for  improvements  made  by  the  purchaser  after  he  acquired  color  of  title.'^ 

§  8.  Appeal  and  review;  vacation  of  sale.^' — Exceptions  to  an.  interlocutory 
judgment  ia  a  partition  suit  are  reviewable  though  there  is  no  final  judgment.^' 
A  decree  that  partition  of  lands  cannot  be  made,  and  ordering  the  master  to  sell 
the  lands  and  distribute  the  proceeds  is  a  final,  appealable  decree.***  An  infant 
defendant  may  attack  such  a  decree  for  errors  apparent  on  the  face  of  the  record 
by  an  original  bill  in  equity,  and  is  not  required  to  apply  for  a  rehearing  or  file  a 


— Note  to  Gaffney  v.  JefEries   [S.  C]    82  Am. 
St.   Eep.    865. 

20.  A  purchaser  cannot  defeat  confirma- 
tion of  a  sale  on  the  ground  that  the  in- 
terest of  one  of  the  parties  was  by  deed 
reserving'  a  lien  for  an  unpaid  portion  of 
the  purchase  price,  and  that  the  grantor 
therein  has  died  and  his  representative  was 
not  made  a  party,  since  the  representative 
may  be  broughf  in  and  his  rights  adjudicat- 
ed before  distribution  of  the  proceeds. 
Wise  V.  Wolfe,  27  Ky.  L.  R.  610,  85  S.  W. 
1191. 

21.  Cowling  V.  Nelson  [Ark.]  88  S.  W.  913. 
32.     See  4   C.  L.   907. 

23.  Purchaser  had  constructive  notice  of 
order  calling  special  terra  to  consider  among 
other  things  a  motion  to  confirm  the  sale. 
Wise  V.  Wolfe,  27  Ky.  L.  E.  610,  85  S.  W. 
1191.  The  record  and  papers  In  a  partition 
proceeding  are  notice  to  a  purchaser  of  a 
variance  between  the  description  in  the 
commissioner's  deed  and  that  contained  In 
the  decree  of  sale  and  decree  confirming 
the  sale.  Where  deed  included  all  of  a  party 
wall,  but  land  in  suit  only  extended  to  mid- 
dle of  wall,  purchaser  only  took  to  middle. 
Bellenot  v.  Laube's  Bx'r   [Va.]    52  S.   E.   698. 

24.  Immaterial  to  purchaser  whether  in- 
competent got  a  fee-  or  life  estate  under 
provisions  made  for  his  support.  Murdook 
V.  Loeser,   27   Ky.   L..   B.   1057,    87   S.   W.   808. 


25.  Failure  to  disclose  restrictive  cove- 
nant released  purchaser,  under  Code  Civ. 
Proc.  §  1678.  Conlen  v.  Kizer,  109  App.  Div. 
537,   96  N.   T.  S.    566. 

26.  A  defaulting  defendant  in  partition 
owned  no  interest  in  the  premises  at  the 
time  of  the  suit  and  judgrment,  having  con- 
veyed her  interest  to  another.  Held  plaintiff 
in  such  suit,  who  bought  in  at  the  sale, 
acquired  no  interest  through  such  defendant. 
Flagler  v.  Devlin,  95  N.  T.  S.  801. 

27.  One  who  received  proceeds  could  not 
thereafter  claim  that  she  did  not  own  half 
the  land  sold,  and  that  she  afterward  ac- 
quired title  thereto  from  another.  Gruene- 
wald   V.   Neu,    215    111.    132,    74   N.    B.    101. 

28.  Zeigenfuss  v.  Moore  [N.  J.  Eq.]  60 
A.  520. 

29.  Where  it  appears  that  the  relations 
of  plaintiff  and  defendant  in  partition  are 
inharmonious,  and  defendant  has  possession 
of  a  part  of  the  land,  and  plaintiff's  bid  is 
accepted,  the  court  will  fix  a  time  within 
which  defendant's  share  shall  be  paid  by 
plaintiff,  leaving  plaintiff  to  his  legal  rem- 
edy to  gain  possession.  Monroe  v.  Monroe, 
26  Pa.  Super.  Ct.  47. 

30.  Monroe  v.  Monroe,  26  Pa.  Super.  Ct.  47. 

31.  Cowling  V.  Nelson  [Ark.]  88  S.  W.  913. 

32.  See  i  C.  L.   905,   907. 

33.  Joyce    V.    Dyer     [Mass.]    75    N.    B.    81. 

34.  Crane   v.    Stafford,    217    in.    21,    75   N. 
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bill  for  review  or  sue  out  a  writ  of  error.^'  Such  a  bill  may  be  filed  at  any  time 
duritig  minority  or  within  the  period  allowed  after  majority  for  the  prosecution 
of  a  writ  of  error. ^°  Confirmation  of  a  report  of  commissioners  is  not  a  final,  ap- 
pealable decree  when  the  plan  of  distribution  is  dependent  upon  a  sale  yet  to  be 
made,  which  would  require  confirmation.^'' 

Vacation  of  sale.^^- — In  Illinois  a  petition  by  a  guardian  ad  litem  for  infant 
defendants  asking  that  a  sale  be  vacated  is  a  sufficient  basis  for  an  order  setting 
aside  the  saleJ^°  Mere  inadequacy  of  price  is  not  ground  for  setting  aside  a  sale.** 
But  if  fraud  or  misconduct  in  the  purchaser,  or  in  the  officer  conducting  the  sale, 
or  other  persons  connected  therewith,  be  shown,  or  if  the  owner  or  party  interested 
has  been  surprised  or  misled  into  a  mistake  by  the  conduct  of  the  purchaser  or 
officer  or  other  person  connected  with  the  sale,  such  facts  will  be  considered,  together 
with  the  inadequacy  of  price,  and  the  sale  set  aside  if  the  best  interests  of  the  parties 
concerned  demand  it.*^  The  disabilities  of  parties  interested  should  also  be  con- 
sidered.*^ Where  the  attorney  in  charge  of  a  partition  suit  purchases  at  the  sale 
the  burden  is  upon  him,  in  a  suit  to  set  aside  the  sale,  to  show  fairness,  adequacj', 
and  equity.*'  The  same  rule  applies  to  one  who  associates  himself  with  the  at- 
torney and  purchases  through  the  attorney  as  his  agent.** 

Where  persons  standing  in  a  fiduciary  relation  to  parties  interested  purchase 
at  the  sale,  and  the  sale  is  set  aside,  the  purchasers  are  to  be  deemed  equitable 
mortgagees  and  are  to  be  paid  expenditures  for  purchase  money,  taxes,  and  improve- 
ments, with  interest,  and  to  be  charged  with  rents  and  profits,  and  in  case  of  sale  to 
innocent  purchasers  without  notice,  with  the  excess  of  the  amount  realized  over 
what  they  paid.*°  If  upon  a  resale  no  advance  is  made  upon  the  sum  paid  by  such 
persons,  they  are  to  be  considered  purchasers.*'  Wlien  a  void  sale  is  set  aside  and 
partition  decreed  the  purchaser  at  the  first  sale  should  be  credited  with  money  paid 
to  complainants  in  the  second  suit  and  with  money  which  was  expended  for  the  bene- 
fit of  the  entire  estate,*'  but  not  with  sums  applied  to  payment  of  attorneys'  fees 
and  costs  in  the  original  proceeding.**  Wiere,  in  a  proceeding  to  vacate  a  sale,  an 
offer  to  increase  the  bid  was  made  absolute  before  the  order  setting  aside  the  sale  was 
made,  and  a  bond  was  filed  instead  of  paying  the  earnest  money  into  court,  the  in- 
terests of  other  parties  were  sufficiently  protected.*" 


E.  424.  Order  for  sale  of  property,  parti- 
tion in  kind  being  found  impracticable,  is  a 
final,  appealable  order.  Barnett  v.  Thomas 
[Ind.  App.]  7B  N.  E.  868.  Where  application 
is  made  for  partition  of  land  by  sale,  and, 
after  a  hearing,  commissioners  are  appoint- 
ed and  a  sale  of  the  land  ordered,  such 
judgment  is  so  far  final  as  to  authorize  the 
objecting  party  to  bring  the  case  to  the 
supreme  court  by  a  proper  bill  of  exceptions. 
Lochrane  v.  Equitable  Loan  &  Security  Co. 
[Ga.]  50  S.  E.  372. 

35,  36.  Crane  v.  Stafford,  217  111.  21,  75 
N.   E.   424. 

37.  Clark    v.    Roller,    26    S.    Ct.    141. 

38.  See  4  C.  L.  907. 

39.  Kurd's  St.  1899,  c.  106,  §  29,  provides 
that  any  person  interested  may  file  excep- 
tions to  the  report  of  the  sale,  but  does 
not  prescribe  the  form  of  the  exceptions. 
Klebel   v.    Leick,    216    111.    474.    75    N.    E.    187. 

40.  Mansfield  v.  Wallace,  217  111.  610,  75 
N.  B.  682.  Where  a  sale  has  been  conducted 
in  the  usu^l  manner  and  the  purchaser  is 
a  stranger  to  the  order  of  sale,  mere  in- 
adequacy of  price  will  not  justify  vacation 
of  the  sale,  unless  the  inadequacy  is  such  as 


to    amount    to    evidence     of    fraud.     Kiebel 
V.   Leick,   216   111.    474,    75  N.   E.   187. 

41.  Kiebel  v.  Leick,  216  111.  474,  75  N.  E. 
187.  Inadequacy,  coupled  with  circumstan- 
ces showing  that  the  purchaser  desired  to 
prevent  fair  and  open  competition,  is  suffi- 
cient ground  for  vacation.  Mansfield  v. 
Wallace,  217  111.  610,  75  N.  E.  682.  Sale  set 
aside  where  attorney  in  charge,  who  be- 
came a  purchaser,  induced  others  to  re- 
frain from  bidding.  Id.  Where  attorney 
in  charge  induced  certain  persons  not  to  bid 
on  a  piece  of  property  and  it  was  transfer- 
red to  the  wife  of  tlie  master  making  the 
sale,  the  sale  was  invalid.  Id.  Sale  set 
aside  where  attorney  failed  to  make  certain 
lienholders  parties,  he  himself  being  a 
lienor,  as  a  result  of  which  the  record  was 
beclouded  and  bidders  could  not  bid  in- 
telligently.    Id. 

42.  Sale  properly  set  aside  at  instance  of 
infants  where  it  appeared  a  bid  $1,000  in 
excess  of  the  prevailing  bid  was  offered  if 
the  abstract  could  be  seen  and  would  prove 
satisfactory,  Kiebel  v.  Leick  216  111  474 
75  N.  E.   187.  '       ^    ' 

43.  44,  45,  46.  Mansfield  v.  Wallace  217 
III.    610,    75    N.    E.    682. 
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Laches  cannot  be  charged  to  one  seeking  to  set  aside  a  sale  on  the  ground  of 
fraud,  actual  or  constructive,  until  after  his  knowledge  of  the  facts,  or  of  circum-" 
stances  sufficient  to  put  him  on  inquiry  which  would  have  led  to  such  knowledge.™ 
An  heir  who  has  participated  in  all  the  partition  proceedings  until  after  a  sale  under 
a  decree  and  until  after  all  the  parties  wore  before  the  notaiy  for  the  settlement  of  the 
rights  of  the  heirs  inter  se,  cannot,  in  a  suit  to  annul  the  sale,  raise  the  objection  that 
the  succession  had  been  opened  in  another  division  of  the  district  court  and  had 
not  yet  been  closed,  and  that  debts  were  still  unpaid  by  it."^  Where  it  appears  that 
all  creditors  have  been  paid,  the  objection  that  debts  of  the  succession  are  unpaid 
must  fail  for  want  of  a  party  with  legal  interest  to  urge  it."^ 

§  9.  Voluntary  partition.^^ — A  voluntary  partition  is  binding  only  on  the  par- 
ties thereto.^*  A  partition  agreement  between  two  co-tenants  made  after  one  of 
them  had  contracted  to  convey  to  a  third  person,  such  contract  being  recorded,  is  not 
binding  on  the  grantee  of  such  third  person  unless  ratiiied  by  him.''*  Where  par- 
tition is  made  by  consent  of  all  the  parties  interested,  who  take  charge  of  their 
respective  allotments  without  objection,  neither  they  nor  purchasers  from  them  with 
notice  of  the  partition  proceedings  can  afterwards  object  thereto. "^  A  judgment 
creditor  of  one  tenant  in  common  is  not  bound  by- a  voluntary  partition  made  be- 
tween the  tenants  in  common  after  the  recovery  of  his  judgment;""  but  a  purchaser 
of  an  undivided  interest  under  the  judgment  may  be  brought  into  equity  for  par- 
tition of  all  the  lands  owned  in  common  before  the  voluntary  partition,  and  may 
also,  by  equities  raised  against  him  or  the  tenant' in  common  under  whom  he  claims, 
be  required  to  receive  on  the  partition  the  lands  received  by  the  judgment  debtor  on 
the  voluntary  partition.'* 

PARTNERSHIP. 


§  1.  Whnt  Constitutes  (912).  Definition 
and  Kinds  (912).  Essential  Elements  (912). 
Intent  as  Test  (914).  Who  May  Become 
Partners  (915).  Stockholders  in  Illegal  or 
Defective  Corporations  (916).  Evidence  (916). 
Questions  of  Fact  (917).  Partnerships  as 
to  Third  Persons    (918). 

§  2.  Firm  Name,  Trade  Mark  and  Good 
Will    (919). 

§  3.  Firm  Capital  and  Property  (919).  In 
General  (919).  How  Title  is  Held  (921). 
Partner's  Interest   (921). 

§  4.  Rights  and  Liabilities  as  to  Third 
Persons    (921). 

A.  Power  of  Partner  to  Bind  Firm  (921). 

In  General;  Contracts  (921).  Part- 
nership Bills  and  Notes  (923). 
Nature  of  Partnership  Liability 
(924).  Liability  for  Torts  and 
Crimes    (925). 

B.  Commencement    and    Termination    of 

Liability    (926). 

C.  Application    of    Assets    to   Liabilities 

(928). 
5  5.     Rights  of  Partners  Inter  Se  (930). 
§  6.     Actions  (931). 

A.  By  Firm  or  Partner   (931). 

B.  Against     Firm      or     Partner      (932). 


Pleading  and  Proof  of  Partnership 
(932).       Abatement      (934).     Judg- 
ment and  Subsequent  Proceedings 
(934). 
C.  Between  Pa,rtners    (935). 
§  7.     Dissolution,  Settlement,  and  Account- 
ing  (936). 

A.  Dissolution     by     Operation     of     Law 

(936). 

B.  Dissolution  by  Act  of  Partners   (936). 

C.  Dissolution  by  Order   of   Court    (936). 

D.  Effect  of  Dissolution   (937). 

1.  In   General    (937). 

2.  As    to     Surviving    Partner    and 

Estate  of  Deceased  Partner 
(938). 

3.  As    to    Continuing    or    Liquidat- 

ing   Partner    (940). 

E.  Accounting  (941).     Jurisdiction   (942). 

Parties  (942).  Procedure,  Plead- 
ing, and  Proof  (943).  Receivers 
(944).  Credits  and  Charges  (945). 
Interest  (947).  Reference  (947). 
Decree  (947).  Apportionment  of 
Costs  (948).  Opening  or  Correct- 
ing Settlement   (948). 

F.  Contribution    and   Indemnity    (949). 
§    8.     Limited    Partnerships    (949). 


This  topic  does  not  deal  with  matters  peculiar  to  joint  stock  companies'^  or 


47,   48.     Liverman    v.    Lee    [Miss.]    38    So. 

49.  Klebel  v.  Leick,  216   111.  474,  75  N.   E. 
187. 

50.  Mansfield  v.  Wallace,  217  111.  610,  75  N. 
E.  682. 


51,  52.     Byrnes  v.  Byrnes   [La.]    38  So.  991. 

53.  See  4  C.  L.  907. 

54.  Partition  agreement  between  the 
mother  of  plaintiffs  and  their  uncles  and 
aunts  held  not  to  preclude  maintenance  of 
partition    suit    by    them    under    their   grand- 
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joint  adventures.'"  The  effect  of  bankruptcy  on  the  rights  or  liabilities  of  the 
partners  is  treated  elsewhere."^ 

§  1.  What  constitutes.  Definition  and  hinds. ^"^ — Wherever  tvro  or  more  per- 
sons engage  in  a  legal  business  or  occupation  under  an  agreement,  either  express  or 
implied,  to  share  the  profits  and  losses,  a  partnership  is  created."'  The  relation, 
exce|)t  in  some  instances  as  to  third  persons,  is  a  contract  one.**  A  partnership 
may  be  formed  for  the  purpose  of  either  buying  and  selling  generally,"^  or  for  the 
accomplishment  of  a  single  venture  or  undertaking."''  Unincorporated  associa- 
tions'" and  Joint  stock  companies"'  are,  in  many  respects,  deemed  partnerships. 

A  trading  partnership  is  one  whose  business  consists  in  buying  or  preparing  fop 
sale  and  selling  commodities  for  profit."' 

A  partner  agreeing  to  share  his  proportion  of  profits  vdth  a  third  person,  in 
such  manner  as  to  constitute  himself  and  such  third  person  partners,  forms  a  sub- 
partnership.'"'  Such  a  relation  involves  all  the  responsibilities  of  any  other  partner- 
ship, except  that  the  subpartner  is  not  a  member  of  the  main  firm  nor  liable  for  its 
debts." 

A  partnership  is,  for  some  purposes,  a  distinct  entity,  separate  from  the  per- 
sons composing  it.^^ 

Essential  elements.''^ — The  essential  elements  of  every  true  partnership  is  a 
contract  between  the  parties''*  and  a  joint  ovmership  of  the  profits.''^     Mere  sharing 


father's  will.     Parrott  v.  Barrett,  70  S.  C.  19b, 
49    S.    E.    563. 

55.  Peterson   v.    Sloss    [Wash.]    81    P.   744. 

56.  Dutton  V.  Wright  [Tex.  Civ.  App.]  85 
S.  W.  1025. 

57.  The  creditor  may  sell  under  his  judg- 
ment the  undivided  interest  In  the  entire 
lands  as  though  no  partition  had  been  made. 
Boice  V.  Conover  [N.  J.  Bq.]    61  A.  159. 

58.  Boice  V.  Conover  [N.  J.  Bq.]  61  A.  159. 

59.  See  Joint  Stock  Companies,  6  C.  L. 
209.  A  joint  stock  company  being  in  many 
respects  a  partnership  [People  v.  Rose,  219 
111.  46,  76  N.  B.  42;  Norwood  v.  Francis,  25 
App.  D.  C.  463]  cases  dealing  with  such 
companies  and  illustrative  of  partnership 
principles  have  been  kept. 

60.  See    Joint    Adventures,    6    C.    L.    208. 

61.  See   Bankruptcy,    5   C.    L.    367. 

62.  See   4   C.  L.   908. 

63.  Jones  v.  Purnell  [Del.]  62  A.  149.  It  is 
a  contract  relation  between  two  or  more 
competent  persons  who  have  combined  their 
money,  labor,  and  skill,  or  some  or  all  of 
them,  in  a  lawful,  joint  enterprise  or  busi- 
ness for  the  purpose  of  joint  profit.  Mc- 
Donald Bros.  V.  Campbell  [Minn.]  104  N.  W. 
760. 

64.  McDonald  Bros.  v.  Campbell  [Minn.] 
104  N.  W.  760.  There  must  be  an  agreement 
express  or  implied.  Providence  Mach.  Co.  v. 
Browning  [S.  C]  52  S.  B.  117.  S^e  infra  this 
section. 

65.  Hi  Williamson  &  Co.  v.  Nigh  [W.  Va.] 
53    S.    B.    124. 

66.  Such  as  the  purchase  and  sale  of  a 
single  lot  of  timber.  HI  Williamson  &  Co. 
V.   Nigh    [W.  Va.]    53   S.   B.    124. 

07.  An  unincorporated  association  form- 
ed to  carry  on  a  private  bank  under  Laning's 
Rev.  Laws  Ohio,  §,§  4891  et  seq.,  may  be 
adjudged  a  bankrupt  under  Bankruptcy  Act 
1898,  cl.  6,  §  4.  Burkhart  v.  German-Ameri- 
can Bank.  137  F.  958.  See  post,  5  S,  Limited 
Partnerships. 


68.  People  v.  Rose,  219  111.  46,  76  N.  B.  42; 
Norwood  y.  Francis,   25  App.   D.    C.   463. 

69.  Shumaker  on  Partnership  [2nd  Ed.] 
p.  78,  §  44.  A  firm  engaged  in  contracting 
with  the  government  for  carrying  mail  is 
a  nontrading  partnership.  Third  Nat.  Bank 
V.  Pults  [Mo.  App.]  90  S.  W.  755.  That  a 
firm  buys  and  sells  real  estate  on  its  own 
account  is  sufficient  prima  facie  to  make  a 
trading  partnership.  Adams  v.  Long,  114 
111.  App.  277. 

70.  Husband  running  wife's  business 
forms  partnership  with  third  person  who 
is  ignorant  of  wife's  ownership,  whereupon 
the  husband  and  wife  became  subpartners, 
although  the  wife  was  to  receive  all  of  her 
husband's  share  of  the  profits  of  the  main 
firm.     Morrison  v.  Dickey  [Ga.]    50  S.  B.  175. 

71.  Morrison  v.  Dickey  [Ga.]   50  S.  B.  175. 

72.  May  be  adjudicated  a  bankrupt  inde- 
pendently of  any  adjudication  as  to  the 
separate  partners.  In  re  Perley  &  Hays, 
138  P.  927.  A  judgment  in  favor  of  or 
against  a  firm  in  their  firm  name  is  merely 
irregular  and  not  void.  Meyer  v.  Wilson 
[Ind.]    76  N.    B.   748. 

73.  See  4   C.   L.   909. 

74.  See  McDonald  Bros.  v.  Campbell 
[Minn.]  104  N.  W.  760;  Savannah  Rail  & 
Equipment  Co.  v.  Sabel  [Ala.]  40  So.  88; 
Providence  Maoh.  Co.  v.  Browning  [S.  C] 
52  S.  E.  117.  The  relation  is  founded  upon 
mutual  confidence,  consent,  and  agreement. 
Morrison  v.  Dickey   [Ga.]    50  S.  B.  175. 

75.  The  true  test  is  whether  the  alleged 
partner  acquired  by  hla  bargain  or  contract 
any  property  in,  or  control  over,  or  specific 
lien  against,  the  profits  while  they  remained 
undivided  in  preference  to  other  creditors. 
Clark  v.  Emery  [W.  Va.]  52  S.  B.  770. 
Where  several  parties  associated  themselves 
together  to  prosecute  a  certain  business, 
some  contributing  property  and  others  ser- 
vices, there  to  be  a  community  of  profits, 
held    there    was    a    partnership.     Rector    v. 
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of  profits  does  not  necessarily  constitute  a  partnership/"  though  the  sharing  of 
profits  and  losses,"  or  of  net  profits  alone/'  is  deemed  prima  facie  evidence  of 


Robins  [Ark.]  86  S.  W.  667.  See,  also,  Four- 
chy  V.  Ellis,  140  F.  149;  Barricklow  v.  Bow- 
la,nd,    3   Ohio  N.   P.    (N.   S.)    78. 

Illustrations:  Where  berry  producers 
formed  an  association  for  the  sale  of  their 
product,  they  agreeing  to  bear  current  run- 
nine  expenses  and  share  profits  and  losses 
in  proportion  to  their  respective  interests 
in  the  association,  regardless  of  the  extent 
to  which  they  might  actually  use  the  asso- 
ciation in  selling  their  berries,  held  a  part- 
nership. Briere  v.  Searls  [Wis.]  105  N.  W. 
817.  Sales  agent  held  not  a  partner.  Ludo- 
v/ieg  V.  Talcott,  93  N.  T.  S.  621.  Policy  hold- 
ers in  an  incorporated  stock  Insurance  com- 
pany are  not  partners.  Betts  v.  Connecti- 
cut Life  Ins.  Co.  [Conn.]  62  A.  345.  Agree- 
ment between  steamship  companies  to  pool 
earnings,  and,  after  paying  expenses,  divide 
net  profits,  held  not  to  constitute  a  partner- 
ship. White  Star  Line  v.  Star  Line  of 
Steamers  [Mich.]  12  Det.  Leg.  N.  586,  105 
N.  W.  135.  Agreement  between  corporate 
stockholders  that  stock  held  by  them  could 
be  sold  only  by  mutual  consent,  and  that  on 
such  sale  the  stock  should  be  drawn  equally 
from  the  shares  held  by  the  parties  to  the 
contract,  and  that  on  a  sale  by  any  of  the 
parties  the  others  should  have  a  prior  right 
to  purchase,  held  not  to  constitute  a  part- 
nership. Whittingham  v.  Darrin,  45  Misc. 
478,  92  N.  T.  S.  752.  Where  one  who  had 
acquired  options  upon  certain  lands  entered 
into  a  written  contract  with  another,  em- 
powering him  In  the  absence  of  the  optionee 
to  accept  the  Options  and  make  sales  of  the 
lands,  and  providing  that  all  profits  shall 
be  divided  equally  between  them,  held  not 
to  constitute  a  partnership.  Clark  v.  Emery 
[W.  Va.]  52  S.  B.  770.  Purchasers  of  prop- 
erty who  agree  to  divide  the  profits  result- 
ing from  a  resale  held  partners  as  In  re- 
spect to  such  profits.  Mitchell  v.  Tonkin, 
109  App.  Div.  165,  95  N.  T.  S.  669.  Agreement 
whereby  one  party  contributed  an  hotel  and 
agreed  to  make  certain  outside  repairs^  pay 
taxes  and  insurance,  and  another  party 
agreed  to  manage  the  hotel  and  pay  operat- 
ing expenses,  profits  to  be  divided,  held  a 
partnership.  Mason  v.  Gibson  [N.  H.]  60  A. 
96.  Where  one  contributed  capital  for  the 
carrying  on  of  a  specinc  business,  a  certain 
proportion  of  the  profits  to  be  taken  In  lieu 
of  interest,  and  on  the  termination  of  the 
agreement  the  money  to  be  repaid,  held  to 
create  a  quasi  partnership  or  joint  advent- 
ure. Kirkwood  v.  Smith,  47  Misc.  301,  95 
N  T.  S.  926.  See,  also,  82  App.  Div.  411,  81 
N.  T.  S.  891,'  178  N.  T.  582,  70  N.  E.  1101, 
where  the  agreement  was  held  not  to  con- 
stitute an  ordinary  partnership.  Bankers 
advancing  money  to  one  engaged  in  buying 
and  shipping  stock,  the  only  source  of  profit 
to  the  bankers  being  interest  on  overdrafts 
and  exchange  paid  them,  held  not  partners. 
Dazey  v.  Field,  112  111.  App.  371.  Where 
defendants  agreed  to  change  their  heading 
mill  into  a  stave  mill,  plaintiff  to  advance 
the  money  to  carry  on  the  business,  such 
money  to  be  repaid  by  giving  him  10  per 
cent  of  the  net  profits,  held  to  constitute  a 
joint  adventure  but  not  a  partnership.  Al- 
derton   v.   Williams    [Mich.]    102   N.   W.   753. 

6  Curr.  Law. — 58. 


An  agreement  by  a  rancher  and  another 
that  he  may  milk  the  cows  upon  a  ranch 
belonging  to  the  former,  and  for  his  labor 
shall  liave  one-half  of  the  proceeds  of  the 
cream  sold,  and  one-half  of  any  calves  born 
while  he  is  so  caring  for  them,  and  In  ad- 
dition shall  feed  the  skimmed  milk  to  hogs 
owned  by  both  parties  equally,  does  not 
constitute  a  partnership.  Phillips  v.  Mires 
[Cal.  App.]  83  P.  300.  A  mining  corporation 
leased  its  mine  for  a  royalty.  Another  cor- 
poration having  the  same  management  as 
the  mining  corporation  sold  goods  to  the 
miners  and  received  its  pay  from  the  pro- 
ceeds of  the  goods  mined.  Officers  of  cor- 
porations were  not  to  receive  any  benefit 
from  the  operation  of  the  mine  other  than 
as  stockholders  in  the  corporations.  Held 
business  was  not  a  partnership  between  the 
corporations  or  their  officers  and  the  lessee. 
Paris  Mercantile  Co.  v.  Hunter  [Ark.]  86 
S.  W.  808.  The  relation  sustained  by  the 
members  of  a  building  association  is  essen- 
tially that  of  co-partners.  Broch  v.  French, 
116  111.  App~  15.  See  Building  and  Loan 
Associations,  5  C.  L.  478. 

76.  McDonald  Bros.  v.  Campbell  [Minn.] 
104  N.  W.  760,  overruling  Pay  v.  Davidson, 
13  Minn.  523  (Gil.  491);  Wright  v.  Davidson, 
13  Minn.  449  (Gil.  415);  Connolly  v.  Davidson, 
15  Minn.  519  (Gil.  428);  W^arner  v.  Myrick,  16 
Minn.  91  (Gil.  18).  Widow  of  partner  allow- 
ing money  to  remain  In  business,  she  to 
have  10%  of  the  net  annual  profits  for  the 
use  of  the  money,  but  not  exercising  any 
control  over  the  business,  held  not  a  part- 
nership as  between  themselves.  Altgelt  v. 
Elmendorf  [Tex.  Civ.  App.]  86  S.  W:  41. 
Agreement  that  profits  of  a  certain  business 
should  be  applied  to  the  purchase  of  prop- 
erty to  be  divided  between  the  parties. 
Held,  under  the  circumstances,  not  to  consti- 
tute a  partnership.  Beard  v.  Rowland 
[Kan.]  81  P.  188.  Where  defendant  leased 
quarry  and  furnished  entire  capital  to  oper- 
ate same,  plaintiff  managing  it  for  a  share 
of  the  profits,  held  a  contract  of  employ- 
ment. Zuber  v.  Roberts  [Ala.]  40  So.  319. 
Plaintiff  was  Jointly  interested  in  contract 
sued  on  and  in  profits.  Masterson  v.  Helt- 
majin  &  Co.  [Tex.  Civ.  App.]  13  Tex.  Ct.  Rep. 
8,  87  S.  W.  227.  One  who  furnished  logs  to 
two  persons  running  a  saw  mill  with  under- 
standing that  the  lumber  should  be  shared 
between  the  three  was  not  liable  for  a  debt 
created  by  one  of  the  mill  owners.  Mlchener 
V.  Fransham  [Mont.]  81  P.  953.  A  purchaser 
of  options  authorized  another  party  to  ac- 
cept them  and  sell  the  land,  the  profits  to 
be  equally  divided,  but  such  party  was  not 
entitled  thereby  to  share  in  the  profits  un- 
less the  sale  was  made  by  him.  Clark  v. 
Emery  [W.  Va.]  52  S.  E.  770.  One  receiving 
share  of  profits  as  compensation  for  services 
held  not  a  partner.  Rector  v.  Robins  [Ark.] 
86  S.  W.  667.  Instruction  held  erroneous  as 
assuming  that  one-third  of  the  profits  was 
received  as  wages  and  that  defendant  did 
not  contrtbute  anything  to  the  firm  capital. 
Id. 

77.  Providence  Mach.  Co.  v.  Browning  [S. 
C]  52  S.  E.  117;  Jones  v.  Purnell  [Del.] 
62    A.    149.     As   where   one   party    purchased 
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the  existence  of  the  relation.  It  is  not  essential  that  the  proiits  shall  be  liquidated 
in  the  form  of  money  or  property  in  possession  for  division  in  the  ratio  of  the  in- 
terests of  the  members  respectively,  it  is  sufBcient  if  the  ultimate  result  contem- 
plated is  a  community  of  profits  and  losses.'^"  Except  in  the  case  of  a  partnership  by 
estoppel/"  the  relation  cannot  be  created  except  by  the  consent  of  the  parties;*^ 
either  personally  or  through  their  duly  authorized  agents.*"  Like  other  contracts 
the  agreement  must  be  definite,*'  mutual,  executed,  and  based  upon  a  sufficient  con- 
sideration.** 

The  essential  elements  of  an  ordinary  partnership  do  not  enter  into  a  mining 
partnership.  The  principle  of  delectus  personarum  does  not  apply  to  such  a  part- 
nership and  no  contract  is  necessary  to  create  it.  Such  a  partnership  exists  when 
the  tenants  in  common  of  a  mine  work  it  together  for  a  joint  profit.*'* 

Intent  as  fesi.*' — What  constitutes  a  partnership,  that  is  the  legal  elements  of 
a  partnership,  is  a  question  of  law  for  the  court.*'  There  is  no  arbitrary  test  by 
which  to  determine  when  a  partnership  exists,**  the  true  test  being  the  intent  of  the 
parties  as  evidenced  by  their  agreement  and  acts  done  thereunder,*'  and  this  inten- 


logs  and  provided  labor  to  put  them  on 
the  market  and  the  other  party  paid  for 
them.  Hi  Williamson  &  Co.  v.  Nigh  [W. 
Va.]  53  S.  E.  124.  An  Instruction  that  if 
"defendants  were  jointly  engaged  in  ex- 
tracting ore  or  mineral  from  the  ground  on 
the  lots  mentioned  in  the  written  contract 
introduced  in  evidence  and  each  defendant 
was  to  share  In  the  profit  and  loss  according 
to  their  respective  Interests  therein,  then 
the  partnership  relation  subsists  among 
them,  although  there  is  no  express  agree- 
ment to  become  partners  or  to  share  in  the 
profits  and  losses,"  held  correct.  Dale  v. 
Goldenrod  Min.  Co.,  110  Mo.  App.  317,  85  S. 
W.    929. 

78.  Tamblyn  v.  Scott,  111  Mo.  App.  46, 
85  S.  W.  918;  Berry  v.  Pelneault,  188  Mass. 
413,  74  N.  E.  917.  See,  also,  Hubbard  v. 
Mulligan    [Colo.]     82    P.    783. 

IVOTE.  Agreement  to  share  profits:  The 
early  English  cases  held  that  when  individ- 
uals shared  profits  they  were  partners  as 
to  third  persons.  Grace  v.  Smith,  2  Wm. 
Bl.  998;  Waugh  v.  Carver,  2  H.  Bl.  235,  2 
Smith's  Leading  Cas.  1316.  In  Torbert  v. 
Jeffrey,  16  Mo.  645,  61  S.  W.  823,  it  was  held 
that  participation  in  profits  raised  a  pre- 
sumption of  partnership  and  that  this  pre- 
sumption was  conclusive  unless  rebutted  by 
satisfactory  evidence.  There  are  some 
cases  in  other  jurisdictions  that  still  sup- 
port this  doctrine.  Brandon  v.  Connor,  117 
Ga.  759,  45  S.  E.  371,  63  L.  R.  A.  260;  Cleve- 
land V.  Anderson,  2  Tex.  Ct.  App.  138;  Leg- 
gett  V.  Hyde,  58  N.  T.  272;  Magovern  v. 
Robertson,  116  N.  T.  61;  Wessels  &  Co.  v. 
Weiss  &  Co.,  166  Pa.  490;  Cossack  v.  Bur- 
gwyn,  112  N.  C.  304.  Under  the  modern 
doctrine  the  majority  of  the  courts  hold  that 
partnership  depends  in  all  cases  upon  the 
contract  and  intention  of  the  parties  as 
made  out  by  the  facts  of  the  case.  The 
National  Surety  Co.  v.  Townsend  Brick  Co., 
176  111.  156;  Earle  v.  Literary  Club,  95  P. 
544;  Taylor  v.  Bush,  75  Ala.  432;  Piano  Mfg. 
Co.  V.  Frawlcy,  68  Wis.  577;  Robinson  v. 
Alien,  85  Va.  721;  Wild  v.  Davenport,  48 
N  J  Law  129,  57  Am.  Rep.  552;  Dutcher  v. 
Buck,    96    Mich.    160.— 3    Mich.    L.    R.    673. 


70.     Briere  v.  Searls  [Wis.]    105  N.  W.  817. 
SO.     See   infra   this    section.  ^ 

81.  Providence  Mach.  Co.  v.  Browning  [S. 
C]  52  S.  E.  117.  The  relation  is  founded 
upon  mutual  confidence,  consent,  and  agree- 
ment.    Morrison  v.  Dickey  [Ga.]   50  S.  E.  175. 

82.  Agent  to  rent  land  or  do  whatever 
he  pleasfes  with  it  cannot  bind  his  principal 
by  a  partnership  agreement  involving  the 
use  of  the  land.  Providence  Mach.  Co.  v. 
Browning    [S.    C]    52    S.    E.    117. 

83.  Where  the  parties  themselves  put 
their  own  construction  upon  their  agreement 
and  showed  by  their  actions  that  there  was 
no  definite  agreement  to  purchase  property 
on  joint  account.  Savannah  Rail  &  Equip- 
ment Co.  v.  Sabel  [Ala.]  40  So.  88. 

84.  Savannah  Rail  &  Equipment  Co.  v. 
Sabel  [Ala.]  40  So.  88.  Breach  of  agreement 
by  defendant  to  purchase  and  resell  certain 
property  upon  his  own  personal  responsi- 
bility and  divide  profits  with  plaintiff,  held 
not  to  give  the  latter  a  right  of  action. 
Forrest  v.  O'Bryan,  126  Iowa  571,  102  N. 
W.    492. 

85.  Blackmarr  v.  Williamson,  57  W.  Va, 
249,    50    S.    E.    254. 

86.  See  4  C.  L.  910. 

87.  Jones  V.  Purnell  [Del.]  62  A.  149; 
Hubbard    v.    Mulligan    [Colo.]     82    P.    783. 

88.  McDonald  Bros.  v.  Carapiell  [Minn.] 
104   N.  W.    760. 

89.  Clark  v.  Emery  [W.  Va.]  52  S.  B.  770; 
Barricklow  v.  Bowland,  3  Ohio  N.  P.  (N.  S.) 
78;  McDonald  Bros.  v.  Campbell  [Minn.]  104 
N.  W.  760.  As  between  themselves,  parties 
are  partners  when  they  intended  to  combine 
their  property,  labor,  and  skill  in  an  enter- 
prise or  business  as  principals  for  the  pur- 
pose of  joint  profits.  Id.  Whether  persons 
are  partners  as  between  themselves  depends 
upon  their  contract  with  each  other.  Reyn- 
olds V.  Radke,  112  111.  App.  575.  Where  les- 
sees of  mining  property  agreed  with  a  third 
person  that  when  the  latter  had  sunk  a 
shaft  to  a  certain  depth  he  should  be  enti- 
tled to  one-half  interest  in  the  property,  held 
error  to  Instruct  that  the  contract  itself 
did  not  make  the  parties  partners,  unless  the 
jury    believed    that  the   work   had   been   ac- 


G  Cur.  Law. 


PAETNEKSHIP  §  1. 


915 


tion  must  be  ascertained  from  the  whole  evidence  and  all  the  circumstances  of  the 
case.""  But  where  a  partnership  exists  as  the  legal  result  of  an  agreement  actually 
made,  the  parties  are  partners,  even  though  they  have  stipulated  that  they  are  not 
to  be-  such.°^ 

Who  may  become  partners."' — A  partnership  cannot  be  formed  with  an  un- 
known person."^  In  the  absence  of  statutory  authorization,  corporations  have  no 
power  to  enter  into  partnership  with  each  other."''  A  partnership  agreement  entered 
into  by  an  infant  is  voidable  as  to  him^^  and  he  may  set  up  his  incapacity  for 
the  purpose  of  releasing  himself  from  liability  for  the  purchase  price  of  the  firm's 
assets.""  He  will  not,  however,  be  permitted  to  derive  an  undue  advantage  from 
his  disability,  and  hence  he  cannot,  at  the  same  time,  set  up  his  disability  to  re- 
lieve himself  of  the  firm's  debts  and  retain  possession  of  the  firm's  assets."'  Under 
the  married  women's  acts  of  most  states  a  married  woman  can  enter  into  a  contract 
of  co-partnership,"*  though  in  some  states  the  rule  has  not  been  extended  to  cases 
where  the  relation  is  sought  to  be  created  between  husband  and  wife.""  In  others  it 
has  been  so  extended,^  and  in  such  states,  as  to  third  persons,  she  may  create  the 
relation  by  estoppel  in  pais."  In  the  absence  of  proof  as  to  what  the  law  of  a 
foreign  country  is  as  to  the  capacity  to  become  a  partner,  it  will  be  presumed  that 
it  is  the  same  as  that  of  the  forum.^ 

Formalities  of  contract  of  partnership.* — The  provision  of  the  statute  of  frauds 
requiring  contracts  which  cannot  be  performed  within  a  year  to  be  in  writing  does 
not' apply  to  contracts  of  partnership.'  By  the  great  weight  of  authority  the  pro- 
vision of  such  statute  requiring  contracts  for  an  interest  in  real  property  to 
be  in  writing  does  not  require  a-  contract  of  partnership  to  be  in  writing,  even 
though  the  partnership  property  consists  of  realty  and  the  very  purpose  of  the 
partnership  is  to  deal  in  real  estate,"  though  there  are  authorities  to  the  contrary,' 


cepted  by  the  others  as  a  performance  of  the 
contract,  and  they  had  thereupon  agreed  with 
the  one  sinking  the  shaft  that  he  was  to 
have  a  one-half  interest.  Tamblyn  v.  Scott, 
lir  Mo.  App.  46,  85  S.  W.  9X8. 

no.  McDonald  Bros.  v.  Campbell  [Minn.] 
104  n:  W.  760;  Clark  v.  Emery  [W.  Va.]  59 
S.   B.    770. 

91.  McDonald  Bros.  v.  Campbell  [Minn.] 
104  N.  W.  760. 

92.  See  4  C.  L.  910. 

93.  Secret  owner  of  business  was  not 
partner  in  firm  created  by  a  sale  of  an  in- 
terest by  the  ostensible  owner  to  a  third 
person.  Morrison  v.  Dickey  [Ga.]  50  S.  B.  175. 

94.  White  Star  Line  v.  Star  L,ine  of 
Steamers  [Mich.]  12  Det.  Leg.  N.  586,  105 
N.   "W.    135. 

95.  Is  not  void.  Gordon  v.  Miller,  111  Mo. 
App.    342,    85    S.    W.    943. 

90.  Gordon  v.  Miller,  111  Mo.  App.  342,  85 
S.  W.  943. 

97.  Gordon  v.  Miller,  111  Mo.  App.  342, 
85  S.  W.  943.  Where  infant  partner  agreed 
to  redeliver  goods  belonging  to  the  firm  in 
satisfaction  of  a  balance  due  on  the  purchase 
price  thereof,  held  he  could  not  repudiate 
such  agreement  and  recover  the  goods  or 
their  value  without  paying  or  tendering  to 
the  sellers  the  balance  of  the  original  pur- 
chase price.     Id. 

98,  90.  Norwood  V.  Francis,  25  App.  D. 
C.  463. 

1.  A  husband  and  wife  may  become  part- 
ners   or    subpartners.     Morrison    v.    Dickey 


[Ga.]  50  S.  E.  175.  So  held  under  Burns' 
Ann.  St.  1901,  §  6967,  providing  that  a  mar- 
ried woman  shall  be  liable  for  debts  in 
carrying  on  a  separate  business,  or  as  part- 
ner with  another,  etc.  Anderson  v.  Citizens' 
Nat.    Bank    [Ind.    App.]    76   N.    E.    811. 

2.  So  held  where  she  borrowed  money 
from  bank  to  be  used  in  partnership  busi- 
ness. Anderson  v.  Citizens'  Nat.  Bank  [Ind. 
App.]  76  N.  E.   811. 

3.  Contract  of  partnership  made  in  Mexi- 
co and  accounting  had  in  Texas.  Avocato  v. 
Dell'Ara  [Tex.  Civ.  App.]  91  S.  W.  830.  See 
Conflict   of  Laws,    5  C.   L.    610. 

4.  See    4    C.    L.    910. 

5.  A  verbal  contract  of  partnership  for 
the  term  of  five  years  is  not  within  the 
statute  of  frauds,  since  the  death  of  one  of 
the  partners  might  work  a  dissolution  at  any 
time.  Shropshire  v.  Adams  [Tex.  Civ.  App.] 
13    Tex.    Ct.    Rep.    540,    89    S.    W.    448. 

6.  Larkin  v.  Martin,  46  Misc.  179,  93  N. 
Y.  S.  198.  As  regards  the  statute  of  frauds 
an  agreement  to  become  partners  in  dealing 
in  real  estate  is  neither  a  contract  to  buy, 
nor  a  contract  to  sell,  real  estate  as  between 
the  parties  to  it.  Garth  v.  Davis,  27  Ky. 
L.   R.   505,   85  S.  W.   692. 

7.  .^h  oral  agreement  of  partnership  to 
deal  in  real  estate  is  void  under  Rev.  St. 
1898,  §  2302,  providing  that  no  estate  or 
interest  in  lands  shall  be  created  or  trans- 
ferred, except  by  operation  of  law  or  by 
deed  or  conveyance  in  writing.  Scheuer  v. 
Cochem    [Wis.]    105    N.    W.    573. 
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and  in  the  latter  eases  part  performance  may  give  validity  to  the  contract.*  Even 
statutory  formalities  are  not  always  conditions  precedent  to  the  right  of  the  firm 
to  do  business." 

Stocldiolders  in  illegal  or  defective  corporations }" — Where  parties  merely  as- 
sume a  corporate  name  and  merely  pretend  to  be  a  corporation  which  is  neither  de 
facto  nor  de  jure^  the  incorporators  may  be  held  liable  as  partners,^^  but  where  it 
is  soLight  to  hold  them  thus  liable  there  must  be  something  more  than  the  mere 
fact  that  they  signed  the  articles  of  incorporation.^^  Nor  is  a  partnership  created 
where  one  party  advances  money  to  another  with  a  view  to  the  formation  of  a  cor- 
poration to  develop  the  latter's  property,  but  the  property  is  never  conveyed  to  the 
corporation  and  the  corporation  fails,  there  being  no  agreement  between  the  two 
parties  as  to  the  sharing  of  profits  and  losses.^^ 

Evidence?-^ — The  burden  of  proving  the  existence  of  a  partnership  is  upon  the 
party  alleging  it,^^  and  as  between  alleged  partners  themselves  there  must  be  an 
actual  partnership  proved,  either  directly  or  iadirectly,  by  a-  preponderance  of 
proof.^°  A  partnership  may  be  proved  as  between  the  parties  and  also  as  to  third 
persons  by  evidence  of  the  acts,  dealings,  conduct,  admissions,  and  declarations  of 
the  parties  themselves  as  well  as  by  direct  proof  in  different  lines.^''  The  relation 
may  be  proved  by  parol  evidence.^^  Declarations  or  admissions  of  a  partner  are 
admissible  to  prove  a  partnership  against  him,^°  but,  as  a  general  rule,  mei-e  declara- 
tions of  an  alleged  partner  are  inadmissible  for  the  purpose  of  showing  a  partner- 
ship with  another.^"     One  claiming  to  be  a  partner  is  a  competent  witness  to'es- 


8.  Where  under  oral  agreement  of  part- 
nership to  deal  in  real  estate  defendant 
took  title  to  the  real  estate,  and  plaintiff 
made  repairs  and  received  a  portion  of  the 
rents,  held  not  to  constitute  such  part  per- 
formance as  to  give  the  contract  validity. 
Scheuer  v.  Cochem  [Wis.]  105  N.  W.  573. 
While  in  Larkin  v.  Martin,  46  Misc.  179,  93 
N.  T.  S.  198  the  statute  of  frauds  was  held 
Inapplicable,  still  it  was  stated  that  if  it  had 
been  the  facts  were  insuflRcient  to  show  a 
part    performance. 

0.  Cobbey's  Ann.  St.  1903,  providing-  for 
the  recording  of  the  names  of  the  members 
of  partnerships.  Hanfek  v.  Held  &  Co. 
[Neb.]  106  N.  W.  171.  Piling  of  certifloate. 
La  Montagne  v.  Bank  of  New  York  Nat. 
Banking  Ass'n  [N.  T.]  76  N.  E.  33.  Pub. 
Gen.  Daws  Md.  art.  73,  §  4,  providing  for 
filing  of  certificate.  Safe  Deposit  &  Trust 
Co.  V.  Cahn  [Md.]  62  A.  819.  See  post  |  8, 
Limited   Partnerships. 

10.     See  4  C.  X..  910. 

It.  Too  few  incorporators  and  legal  for- 
malities not  complied  with.  Mitchell  v.  Jen- 
sen   [Utah]    81   P.    165. 

12.  There  must  be  a  finding  of  the  facts 
showin-g  their  participation  in  or  authoriza- 
tion of  the  conduct  of  the  business  carried 
on  in  the  corporate  name,  or  some  holding 
out  in  respect  thereto  as  principals  in  the 
business,  or  facts  from  which  such  matters 
may  be  Inferred.  Mitchell  v.  Jensen  [Utah] 
81    P.     165. 

13.  The  party  advancing  the  money  is 
merely  entitled  to  an  accounting-  therefor. 
Fourohy  v.   Ellis,    140   P.   149. 

14.  See   4  C.  L.  910. 

15.  Mitchell  v.  Jensen  [Utah]  81  P.  165. 
In  suit  for  accounting.  Thompson  v.  Walsh, 
140  P.  83.  In  action  against  partnership. 
McDonald  Bros.  v.   Campbell   [Minn.]    104  N. 


W.  760.  Defendant  pleaded  non  est  factum, 
and  burden  was  likewise  on  plaintiff  to 
prove  execution  of  note.  Clifton  v.  Royse 
Cotton  Oil  Co.  [Tex.  Civ.  App.]  87  S.  W.  182. 
Involuntary  bankruptcy  proceedings  against 
partnership.  Jones  v.  Burnham,  Williams  & 
Co.  [C.  C.  A.]  138  P.  986.  See  post  §  6  B, 
Pleading  and  Proof  of  Partnership. 

16,  17.     Jones  v.  Purnell    [Del.]    62    A.   149. 

18.  Hanfek  v.  Held  &  Co.  [Neb.]  106  N. 
W.   171. 

19.  Admission  to  representative  of  mer- 
cantile agency.  McDonald  Bros.  v.  Camp- 
bell [Minn.]  104  N.  W.  760.  Defendant,  when 
told  that  plaintiff's  attorney  held  the  firm 
note,  said  "If  you  have  a  firm  note,  I  guess 
you  will  have  to  wait  for  it,  for  the  rea- 
son that  we  are^tied  up  now.  We  will  have 
to  make  an  arirangement  about  paying  it 
later.  I  don't  intend  to  pay  it,  and  if  you 
don't  want  to  wait  you  will  have  to  sue  to 
get  your  money."  It  was  held  that  this, 
with  defendant's  failure  to  deny  that  he 
was  a  member  of  the  firm,  was  evidence 
against  him,  but  not  conclusive.  Bernstein 
V.  Cahen,  48  Misc.  639,  96  N.  Y.  S.  209. 
Where  employe  managed  business  at  a 
monthly  salary,  and  a  commission  on  net 
profits,  declaration  by  employer  in  cas- 
ual conversations  that  he  was  going  to 
make  the  employe  a  partner  held  insufficient 
to  create  a  partnership  as  between  the  two. 
Strode   v.    Gilpin,    187   Mo.    383,    86    S.    W.    77. 

20.  But  an  admission  by  one  of  two  al- 
leged partners  that  the  other  Is  liable  to 
the  plaintiff  is  not  admis-sible  to  prove  the 
partnership  as  against  the  other  alleged 
partner,  where  the  latter  was  not  present 
when  the  admission  was  made.  Bailey  v. 
P'ritz  Bros.  [Ark.]  88  S.  W.  B69.  Where  one 
party  seeks  to  establish  the  relation  of 
partnership  between  himself  and  another  or 
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tablish  the  partnership.'^  The  testimony  of  a  witness  who  has  done  business  with 
a  firm  as  to  who  compose  it  is  admissible.^'^  Participation  in  proJits  and  losses  may 
constitnte  prima  facie  evidence  of  the  existence  of  the  relation.^'  Individual  notes 
are  irielevant  on  the  issue  of  partnership.'^  The  appointment  of  an  alleged  partner 
as  administrator  of  the  firm  does  not  determine  his  status  as  a  partner.^^  A  stat- 
ute providing  for  the  recording  of  a  certificate  showing  the  names  of  partners  consti- 
tuting a  firm  does  not  provide  an  exclusive  method  of  proving  the  partnership,  and 
a  partnership  may  be  proved  by  any  method  permissible  before  the  statute  was 
enacted.^" 

Questions  of  factJ" — What  constitutes  a  partnership  is  a  question  of  law  for  the 
court. ^*    Whether  in  fact  a  partnership  exists  is  a  question  of  fact  for  the  jury.^* 


others,  his  mere  statement  that  he  is  or 
was  a  partner  la  inadmissible,  without  stat- 
ing the  facts  upon  whicli  such  statement  is 
founded.  Hubhard  v.  Mulligan  [Colo.]  82  P. 
783.  A  commercial  statement  of  assets  and 
liabilities  made  by  one  person  and  signed 
in  the  name  of  another  is  not  admissible 
to  prove  that  the  latter  was  a  partner.  State- 
ment maiJe  by  husband  and  signed  in  name  of 
wife.  The  husband,  however,  having  testified 
that  Ms  wife  was  not  a  partner,  the  statement 
signed  by  him  was  admissible  as  affecting 
the  value  of  his  testimony.  McDonald  Bros. 
V.  CJampbell  [Minn.]  104  N.  W.  760.  On  an 
issue  as  to  w-hether  defendant  was  a  mem- 
ber of  certain  partnership,  evidence  as  to 
what  one  of  the  members  of  the  firm  said 
as  to  who  constituted  the  firm  was  incom- 
•?<»tenit.  Rector  v.  Bobins  [Ark.]  86  S.  W. 
66.7. 

H.  Suit  for  accounting,  Flynn  v.  Seale 
rCat    App-.]    S4    P.    263. 

23.  Issue  was  whether  a.  business  con- 
ducted In  a  firm  name  was  owned  solely  by  a 
decedent,  or  was  a.  partnership  in  which 
she  was  a  member.  In  re  Dusenbery,  94  N. 
T.^.  lOT. 

23.  See  ante  this  sectioia,  paragraph  Es- 
sential Elements. 

2*,    Rector  V.  Robins  [Ark.J  86  3.  W.  667. 

35,  Boes  nfft  bar  an  action  agaimrst  blm 
for-  conversion  of  the  property  on  the 
ground  that  no  partnership  in  fact  existed. 
Strode  v.    Gilpin,    187    Mo.    383.   86   S.  W.    77. 

2ff.  Cobbey's  Ann.  St.  1903,  S  9300.  Han- 
fek  V.  Held  &  Co.  [Neb.]   105  N.  W.  171^ 

VT.     See  4  C.  Ir.  911. 

Ffndlns  ef  ejclwience  o£  partner»Mp  agree- 
ment is  smfflclent  if  it  meets  the  test  for 
pleading  a  pairtnership  prescribed  by  Rev.. 
St.  1898,  ?  419'T,  which  permits  a  partnership 
to  be  pleaded  iin  gemeral  ternis.  Briere  v. 
Searls  [Wis.]  105  N.  W.  817.  See  Verdicts 
and  Findings,  4  C.  1..   180'3. 

28.     Jones  V.  Ptenen   [Del.]  62  A.  149. 

2».  Jozies  V.  Pumell  [Del.J  62  A.  149. 
Where  there  was  evidence  that  one  of  the|i 
defendants,  who-  claimed  not  to-  be  a  pajrtner.  ' 
partfefpated  In  the  profits  of  the  flrjn  arad 
there  -was  testimony  explaining  this  cir:- 
cumstance,  but  there  was  sBlsw  testimony  of 
a  eontradfetO'ry  character  tending  to  dis- 
ereaait  the  explainatory  evideijce-,.  the:  ques- 
WoTi  as  to-  wSeflher  the  defemdaKfi  was  a  part- 
ner- was  Turn-  the  jusny.  Berry  v„  Ptelmeault, 
IBS  Mbsss.  413:,  T4  N".  B.   917. 

EVfaence  held  sufflelewt  to;  swataia  special 
veTdi'et-  that  one  of  the  defendants  was--  ai 
mera'ber  of  the  defendant  partnership-.     Me- 


Kibben  v.  Day  [Neb.]  104  N.  W.  752,  for 
former  report  of  this  case  see  98  N.  W.  845. 
See  4  C.  L..  916.  Where  there  was  evidence 
tending  to  show  that  defendants  bought 
from  the  estate  of  G,  W.  M.  a  store,  and 
that  they  changed  the  name  of  the  store  by 
adding  the  word  "The"  before  and  the  word 
"Store"  after  the  name  of  the  former  pro- 
prietor, and  that  they  hired  a,  manager,  car- 
ried on  the  business,  took  the  profits,  and 
that  one  of  them  represented  to  the  people 
from  whom  they  bought  goods  and  to  the 
commercial  agencies  that  they  were  part- 
ners, this,  with  other  evidence,  warranted  a 
finding  that  the  defendants  were  partners. 
Gay  V.  Ray  [Mass.]-  75  N.  E.  138.  Where  a 
party  orders  goods  in  another's  presence 
and  afterwards  the  two  order  goods  to- 
gether, and  on  refusal  to  sell  on  account  of 
a  balance  due  from  the  first  party  the  seller 
is  Informed  by  such  party,  that  he  will  send 
someone  to  settle  the  old  account,  and  the 
next  day  the  other  partner  an-d  a  third  per- 
son call  Oin  the  seller,  and  the  third  party 
is  introduced  as  the  financial  man  of  the 
concern  and  pays  the  bill  of  the  first  par- 
ty, and.  tells  the  seller  to  ship  the  goods 
ordered  and  that  he  himself  is  worth  a  good 
deal  of  money,  there  is  sufficient  evidence  to 
sustain  a  finding  of  a  partnership  between 
the  three  so  as  to  bind  them  all  for  the 
goods-  Fay  v.  Walsh  [Mass.]  77  N.  E.  44. 
Agreement  to  pairtieipate  in  both  losses  and 
profits  held  sufficient,  Jones  v.  Purn-ell 
[Del.]  62  A.  149.  Where  a  plaintiff,  who 
denies  the  existence  of  a  partnership  with 
the  defendant,  is  met  by  several  witnesses 
who  testify  as  to  admissions-  by  him  of  a 
partnership,  and  his  name  does  not  appear 
on  the  weekly  pay-roll  except  in  one  in- 
stance, and  be  is  unable  to  show  any  con- 
tract with  the  defendant  whereby  be  was 
to  furnish  the  material  and  money  whic-h  be 
did  furnish  for  the  prosecution  of  the  work, 
a  verdict  Im  hta  favor  is  clearly  agalust  the 
weight  of  the  evidence  and  shomld  be  re- 
versed on  tiaat  ground.  Seh-ardt  v.  Stopper, 
7  Ohio  C,  C.  (N.  S.)  25«.  Evidenee-  held  to 
show  art  agreerment  between  pla»in-tiffi  and  his 
alleged  psmtmer  foT  an.  eqiHral  sharing  of  the 
net  profits  and  that  plain,tiff  s-ubs-taintiaJ-ly 
performied  the-  coButract  em  hia  pfiurt.  X.a,rktn 
V.  Martin,  46  Mi-sc.  179,  93-  N.  T..  S.  198.  Ad- 
missions by  a  married  "woman-  that-  she  was 
fumlshln'ff  Va&  capital  for  a,  business  car- 
Biied  on  oaSensibly  by  Iter  husband  and  a 
third  pe^reon,  and  was  rea.p&iisibile  for  the 
debts  of  such  fimJ,  maae  to  a  repiiesen.tai.tive 
of   a   commercial    ageney,    held   sufflcien-t  to 


918 


PAETXEESHIR  §  1. 


C  Cur.   Law. 


Partnerships  as  to  third  persons.^" — Although  parties  may  not  be  in  fact  part- 
ners, they  may  so  conduct  themselves  towards  third  persons  as  to  make  themselves 
liable  to  such  person  as  partners/'^  and  in  such  a  case  their  agreement  between 
themselves  is  immaterial. ^^  One  cannot  be  held  a  partner  by  estoppel  unless  it  be 
shown  that  the  person  seeking  to  so  hold  him  knew  of  the  acts  or  representations, 
and  relied  upon  them  to  his  detriment.^'  A  partnership  in  fact  existing,  it  is 
immaterial  that  the  partner  sought  to  be  held  falsely  told  the  creditor  that  he  was 
not  a  member  of  the  firm.'* 


show  th^t  the  woman  was  a  partner,  not- 
withstanding- conflicting  evidence  to  the 
contrary.  McDonald  Bros.  v.  Campbell 
[Minn.]    104   N.    W.    760. 

Evidence  held  InsufRcient  to  show  part- 
nership in  mining  venture.  Thompson  v. 
Walsh,  140  F.  83.  The  fact  that  land  pur- 
chased by  one  party  was  partly  paid  for 
by  an  exchange  of  land  once  owned  by  an- 
other, and  may  have  been  acquired  Jointly 
by  both  parties,  does  not  show,  in  the 
absence  of  evidence  that  both  parties  were 
interested  in  the  property  at  the  time  of  the 
exchange,  that  the  parties  were  partners  as 
to  the  land  received  by  one  of  them  in  the 
last  purchase.  Rogers  v.  Tompkins  [Tex. 
Civ.  App.]  13  Tex.  Ct.  Rep.  161,  87  S.  W.  379. 
In  an  action  against  a  partnership  for 
breach  of  a  contract  of  employment,  plain- 
tiff's testimony  that,  when  he  was  employ- 
ed, a  member  of  the  firm  introduced  him 
to  defendants  saying,  "These  are  the  two 
other  members  of  the  firm,"  held  insufficient 
to  counterbalance  the  positive  testimony  of 
one  of  the  defendants  that  another  person 
was  a  member.  Reisman  v.  Silver,  48  Misc. 
399,  95  N.  T.  S.  483.  "Where  one  stated  he 
wished  to  purchase  a  certain  opera  and 
that  another,  to  whom  he  ir.tended  to  give  an 
interest  In  the  productiotJ,  would  close  the 
deal  for  him,  evidence  held  insufficient  to 
show  that  two  latter  persons  were  partners, 
the  formal  contract  being  made  by  the  sec- 
ond person  alone  and  the  first  mentioned 
party  simply  advancing  him  money.  Atchi- 
son-Bly  v.  Thomas,  104  App.  Div.  368, 
93  N.  T.  S.  693.  Where,  in  involuntary 
bankruptcy  proceedings,  it  appeared  that 
one  of  the  alleged  partners  did  not 
participate  in  the  profits  of  the  firm, 
and  there  "were  no  "written  articles  and 
no  express  oral  agreement  was  shown,  and 
the  alleged  partner  specificallv  denied  his 
relation  as  a  partner,  which  allegation  was 
supported  in  the  main  by  the  correspondence 
of  the  firm,  the  fact  that  the  alleged  part- 
ner Indorsed  notes  for  one  of  the  admitted 
partners,  and  at  various  times  guaranteed 
bills  for  the  firm  and  other-wise  backed  it 
financially  in  particular  transactions,  was 
not  sufficient  to  establish  the  partnership, 
although  the  partner  whose  notes  had  been 
thus  indorsed  testified  that  the  alleged 
partner  was  a  partner.  There  was  some 
evidence  of  a  special  partnership  but  that 
question  was  not  In  issue.  The  admitted 
partner  also  testified  that  he  had  introduc- 
ed the  other  to  various  persons  as  his  part- 
ner, but  these  persons  were  not  called  as 
witnesses.  Jones  v.  Burnham,  Williams  & 
Co.  [C.  C.  A.]  138  F.  986.  Where  plaintiff 
purchased  livery  with  his  own  money,  hired 
defendant  as  foreman,  the  latter  not  par- 
ticipating  in   the    profits,    and   the    business 


was  afterwards  sold  and  the  proceeds  ap- 
propriated by  the  plaintiff  without  objection 
by  the  defendant,  and  -were  invested  by  the 
plaintiff  in  a  live  stock  ranch,  on  which  de- 
fendant was  employed  as  manager,  it  was 
held  that  the  defendant  was  not  a  partner 
in  either  business.  Hubbard  v.  Mulligan 
[Colo.]  82  P.  783. 
SO.     See  4  C.  L..   911. 

31.  Jones  V.  Purnell  [Del.]  62  A.  149; 
Reynolds  v.  Radke,  112  111.  App.  575.  Where 
it  appeared  that  plaintiff  had  been  selling 
goods  to  two  brothers  separately,  but  never 
claimed  to  hold  them  both  on  the  goods 
shipped  to  one  until  the  transaction  sued  on 
occurred,  and  that  even  then  plaintiff'  did 
not  rely  on  a  belief  that  there  was  a  part- 
nership between  the  brothers  but  relied  on 
a  joint  order  to  which  plaintiff's  salesman 
testified,  but  the  salesman  -was  contradict- 
ed by  both  of  the  brothers,  it  was  held  that 
a  finding  of  the  trial  court  that  there  was 
no  partnership  would  not  be  disturbed. 
Pritz  v.  Smith,  97  N.  T.  S.  1003.  In  an  ac- 
tion against  a  sales  agent  of  a  partnership 
to  recover  the  price  of  goods  sold  the  part- 
nership, billheads  made  out  as  payable  to 
the  sales  agent,  and  -which  had  sometimes 
been  used  in  returning  goods  to  plaintiff, 
held  Inadmissible  to  show  that  defendant 
was  a  partner  in  the  buying  firm  in  the  ab- 
sence of  evidence  that  such  use  was  with 
defendant's  knowledge.  Ludowieg  v.  'fal- 
cott,  93  N.  T.  S.  621.  Where  defendant's 
name  was  painted,  with  that  of  another,  on 
the  windo-w  of  the  place  of  business,  the 
two  names  were  jointly  printed  on  adver- 
tising matter,  license  to  conduct  the  busi- 
ness was  taken  out  in  defendant's  name,  de- 
fendant was  frequently  around  the  store  and 
was  introduced  as  the  other  man's  partner, 
held  to  establish  a  partnership  as  to  plain- 
tiff, a  third  person.  Reynolds  v.  Radke,  112 
III.  App.  575.  Wife  held  partner  with  hus- 
band where  she  borrowed  money  from  bank 
to  be  used  in  partnership  business.  Ander- 
son V.  Citizens'  Nat.  Bank  [Ind.  App.]  76  N. 
B.    811. 

32.  The  fact  that,  by  agreement  between 
several  persons,  goods  purchased  by  one  of 
them  are  to  be  paid  for  by  him  alone  can 
have  no  effect  on  the  seller's  rights  if  the 
circumstances-  were  such  as  to  make  them 
liable  to  the  seller  as  partners.  Tamblyn  v. 
Scott,  111  Mo.  App.   46,  85  S.  W.   918. 

33.  So  held  as  regards  sales  agent  of  a 
firm.  Ludowieg  v.  Talcott,  93  N.  T.  S.  621. 
Members  of  a  firm  sued  on  a  firm  contract 
held  not  estopped  from  setting  up  a  defect 
of  parties  in  that  all  the  partners  were 
not  joined  because  at  the  time  of  entering 
into  the  contract  plaintiff  was  told  that  de- 
fendants were  the  only  members.  Reisman 
V.   Silver,    48   Misc.   309,   95   N.   Y.   S.    483 
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§  2.  Firm  name,  trade  marlc,  and  good  will.^^ — -The  firm  name  need  nob 
contain  the  names  of  the  actual  partners,  as  where  the  name  remains  the  same  after 
the  personnel  of  the  firm  has  changed.""  While  the  word  "company"  ordinarily 
imports  a  corporation,  in  the  absence  of  statutes  to  the  contrary,  there  is  no  objec- 
tion to  its  use  in  a  partnership  name.''^  In  the  absence  of  express  provisions  to 
the  contrary  there  must  be  imported  into  the  articles  of  a  partnership,  the  business 
of  which  is  dependent  upon  the  personal  attributes  of  the  members  of  the  firm  and 
the  confidence  of  its  patrons  therein,  a  mutual  understanding  that  with  the  termina- 
tion of  the  partnership  the  use  of  the  firm  name  shall  come  to  an  end,**  and  one 
partner  may,  after  the  expiration  of  the  partnership,  procure  an  injunction  to 
restrain  the  unauthorized  use  by  the  other  partner  of  the  firm  name,  regardless  of 
the  pendency  of  an  action  against  the  former  for  a  judicial  determination  that  he 
has  np  interest  in  the  firm  name.*" 

As  regards  public  stores  and  the  like,  the  good  will  of  a  firm  is  deemed  attached 
to  the  premises  on  which  the  business  is  conducted.*"  Where  a  sale  of  partnership 
property  is  made  under  decree  of  court  the  general  rule  is  that  there  is  no  implied 
covenant  on  the  part  of  any  partner  that  he  will  not  solicit  trade  from  the  former 
customers  of  the  firm.*^  The  good  will  of  a  trade  or  business  of  a  partnership, 
and  the  beneficial  interests  it  has  under  an  agreement  by  another  not  to  engage  in 
a  like  business  in  the  same  community,  may  be  af5signed  by  a  retiring  partner  to 
the  one  remaining  in  the  business.*^  While  a  firm  name  may  in  some  cases  be  deemed 
a  part  of  the  good  will  of  the  business,  it  is  not  of  itself,  and  necessarily,  a  part  of 
the  good  will,  and  while  in  trade  it  may,  under  some  circumstances,  be  such,  it 
cannot  become  a  part  of  the  good  will  in  cases  of  business  which  depend  upon  the 
personal  attributes  of  the  partners  engaged  therein,  such  as  professional  or  bank- 
ing partnerships.*' 

§  3.  Firm  capital  and  property.  In  general.^* — Property  contributed  to  the 
partnership*'  or  acquired  with  partnership  funds  or  assets  is  partnership  property,*" 


34.  It  being  alleged  that  defendant  was 
a  member  of  the  firm  at  the  time  the  debt 
was  contracted  an  Instruction  that,  if  be- 
fore that  time  defendant  told  the  creditor 
he  was  not  a  member  of  the  firm,  he  was 
not  liable,  held  erroneous,  inasmuch  as  the 
statement  would  not  relieve  him  from  lia- 
bility unless  true.  Rector  v.  Robins  £Ark.] 
86  S.  "W.  667. 

35.  See  4  C.  L.  911.  See,  also.  Good  Will, 
5  C.  Li.  1590;  Trade  Marks  and  Trade  Names, 
4    C.    L.    1689. 

30.  The  fact  that  a  partner  who  has  sold 
his  interest  to  a  third  person  knows  that  the 
old  name  of  the  firm  is  retained  and  assists 
jr  collecting  notes  given  in  a  resale  by  the 
continuing  partner,  and  knows  of  and  insists 
on  the  application  of  the  proceeds  to  the 
debts  of  the  old  firm,  held  insufficient  to 
justify  the  court  in  taking  from  the  Jury 
tne  question  as  to  whether  the  first  sale 
had  been  rescinded.  Johnson  v.  Wynne 
[Ark.]    89    S.    W.    1049. 

37.  The  name  "Artope  &  Whitt  Com- 
pany" imports  a  corporation,  but  the  busi- 
ness may  be  owned  and  operated  by  a  part- 
nership.    Whitt  V.  Blount   [Ga.]    53  S.  E.  205. 

38.  Read  v.  Mackay,  47  Misc.  435,  95  N. 
Y.  S.  935.  Use  of  firm  name  held  to  come 
to  an  end  upon  termination  of  partnership 
where  articles  merely,  provided  for  the  re- 
linquishment of  all  claim  to  the  firm  name 
by  a  partner  on  retirement.     Id. 


39.  Read  v.  Mackay,  47  Misc.  435,  95  N.  T. 
S.  935. 

40.  And  In  such  case  the  good  will  does 
not  pass  to  a  receiver  who  takes  charge 
merely  of  the  personalty.  Griffith  v.  Kirley 
[Mass.:    76  N.  B.   201. 

41.  Griffith  v.  Kirley  [Mass.]   76  N.  B.  201. 

42.  An  injunction  against  the  seller  of  the 
good  will  in  favor  of  the  partnership  held 
not  dissolved  by  one  of  the  partners  re- 
tiring after  assigning  his  interest  in  the  firm 
to  his  partner.  Markert  &  Co.  v.  Jefferson 
[Ga.]  50  S.  B.  398. 

43.  Read  v.  Mackay,  47  Misc.  435,  95  N.  T. 
S.   935. 

44.  See    4    C.    L.    912. 

45.  Where  owner  of  stock  exchange  seat 
agreed  to  "contribute"  It  to  a  partnership, 
the  firm  agreeing  to  pay  him  interest  on 
the  "capita!  so  invested,"  held  stock  ex- 
change seat  was  firm  property.  In  re  Hurl- 
butt,  Hatch   &  Co.    [C.  C.  A.]    135   F.  504. 

46.  Real  estate  acquired  by  exchange  of 
partnership  property.  McKee  v.  Covalt 
[Kan.]  81  P.  475.  Fixtures  purchased  with 
partnership  funds,  and  a  storehouse  built  for 
the  partnership  and  apparently  paid  for  ■with 
partnership  funds,  constitute  partnership 
property.  Taber-Prang  Art  Co.  v.  Durant 
[Mass.]  75  N.  E.  221.  A  factory  operated 
by  a  partnership  which  is  rebuilt  out  of  the 
proceeds  of  an  insurance  policy  taken  out 
in   the   partnership   name,   the   premiums   on 
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although  the  title  be  taken  in  the  names  of  the  individual  partners*'  or  be  held  in 
the  name  of  one  of  the  partners  alone. *^  Even  where  most  of  the  purchase  price  is 
paid  by  the  partner  in  whose  name  the  title  is  taken,  the  land  will  still  be  regarded 
as  partnership  property  where  the  evidence  shows  that  it  was  purchased  for  the 
partnership.*"  The  intention  with  which  the  purchase  is  made  controls.'"  Use  by 
the  partnership  of  one  partner's  individual  property,''^  or  of  property  owned  by  the 
partners  as  tenants  in  common,'^  does  not  make  it  partnership  property,  nor  does 
the  fact  that  buildings  are  erected  on  the  lands  with  partnership  funds  conclusively 
show  an  intention  to  regard  the  property  as  partnership  property,  the  firm  being 
reimbursed  out  of  the  rents  collected.^^  A  transfer  or  assignment  from  one  partner 
to  another  will  not  change  the  property  covered  thereby  from  partnership  to  in- 
dividual property,  where  such  transfer  is  executed  merely  to  facilitate  the  partner- 
ship business.'*  But  where  a  contract  with  a  partnership  stipulates  that  all  moneys 
due  thereunder  by  the  other  party  shall  be  made  payable  to  one  of  the  partners, 
who  shall  be  responsible  for  all  the  liabilities  incurred  thereunder,  the  interest  of 
such  partner  in  the  money  accruing  under  the  contract  is  not  merely  the  interest 
of  a  partner,  but  more  in  the  nature  of  a  personal  or  individual  interest.'' 

The  interest  acquired  in  the  property  depends  upon  the  contract  of  acquisition.'® 

',         The  right  of  possession  of  partnership  property  is  a  partnership  asset  wliich 

belongs  to  each  and  all  the  partners,  but  to  none  in  exclusion  of  the  rest.''     A  paxt- 

nei-'s  right  of  possession  is  terminated  upon  his  retirement  from  the  firm'"  and  is 


which  were  paid  by  the  partnership,  consti- 
tutes partnership  property.  Id.  A  seat  in  a 
stock  exchang-e  purchased  by  one  partner 
with  money  furnished  by  the  other  is  not  a 
partnership  asset,  so  as  to  prevent  its  sale 
for  the  debts  of  the  purchaser  to  other  mem- 
bers of  the  exchange  to  the  exclusion  of  the 
partner  y/ho  furnished  the  money.  Zell  v. 
Baltimore  Stock  Exch.  [Md.]  62  A.  808. 

47.  Real  estate  acquired  by  exchange  of 
partnership  property.  McKee  v.  Covalt 
[Kan.]    81    P.    475. 

48.  GrifBth  v.  Kirley  [Mass.]  76  N.  E.  201; 
Babcock  v.  Leonard,  97  N.  T.  S.  861.  Evi- 
dence held  to  show  that  timber  lands,  the 
title  to  which  was  taken  in  the  name  of  one 
partner,  was  really  partnership  property. 
Bennett  v.  Hough  [Mich.]  12  Det.  Leg.  N. 
371,  104  N.  W.  414.  When  a  note  is  purchas- 
ed by  a  firm,  but  indorsed  and  delivered  to 
one  member,  who  sues  thereon,  the  proceeds 
are  held  'by  him  in  trust  for  the  firm.  Bar- 
ber V.  Stroub,  111  Mo.  App.  57,  85  S.  "W.  915. 
A  note  and  mortgage  were  executed  to  one 
member  of  a  partnership  for  money  advanc- 
ed by  the  partnership.  The  note  was  there- 
after assigned  by  the  partner  to  a  third 
person  and  then  assigned  by  the  latter  to 
the  partnership.  It  was  held  that  by  the 
last  transfer  the  note  became  partnership 
property,  both  in  law  and  in  equity,  and 
that  the  sole  legatee  and  executrix  of  the 
partner  to  whom  the  note  and  mortgage  were 
originally  made  had  no  title  to  the  mortgage 
and  no  right  to  assign  the  same,  and  that 
no  title  would  pass  to  her  until  all  the  af- 
fairs of  the  partnership  had  been  fully  set- 
tled.    Miller  v.  Berry  [S.  D.]  104  N.  W.  311. 

49.  50.  Bennett  v.  Hough  [Mich.]  12  Det. 
Leg.   N.    371,    104   N.   "W.    414. 

51.  Humes   v.    Higman    [Ala.]    40   So.   128. 

52.  Fact  that  no  rent  was  paid,  the  flrm, 
however,    paying    the    taxes    and    insurance. 


and  that  no  separate  accounts  with  regard 
to  the  realty  were  kept,  held  not  to  show 
that  the  lands  and  buildings  were  partner- 
ship property.  Taber-Prang  Art  Co.  v.  Dur- 
ant    [Mass.]   75  N.   E.  221. 

53.  Taber-Prang  Art  Co.  v,  Durant  [Mass.] 
75   N.  E.  221. 

54.  Quit-claim  executed  to  expedite  sale 
of 'land.  B^nett  v.  Hough  [Mich.]  12  Det. 
Leg.    N.    371,    104   N.   W.    414. 

55.  His  interest  in  such  a  contract  can 
be  reached  only  by  attachment  against  him 
or  personal  service  upon  him  within  the 
state,  and  not  by  an  action  against  the  part- 
nership and  service  on  the  other  partner. 
Morgan  v.  Alderman  &  Sons  Co.,  70  S.  C.  462, 
50   S.  B.   26. 

56.  Where  a  nonassignable  contract  pro- 
vides that  one  of  the  parties  may  "asso- 
ciate with  himself  such  other  party  in  the 
enterprise  herein  as  he  desires,"  and  a  part- 
nership is  formed  by  him,  the  contract  being 
contributed  to  the  partnership  subject  to 
the  conditions  named  therein,  held,  on  dis- 
solution, the  contract  was  not  part  of  the 
firm  property.  Arthur  v.  Sire,  45  Misc.  257, 
92  N.  Y.  S.   158. 

57.  Where  the  lessee  ,  of  a  hotel  for  a 
certain  term  transferred  a  one-half  interest 
in  the  hotel  saloon  to  another  party,  and 
took  such  party  in  as  an  equal  partner  In  the 
saloon  business,  for  the  term  of  the  lease 
to  the  hotel,  the  right  to  occupy  the  saloon 
premises  for  the  purpose  of  conducting'  the 
business  became  a  partnership  asset  of 
which  the  hotel  lessee  could  not  deprive 
his  partner  during  the  term,  nor  could  the 
trustee  In  bankruptcy  of  the  lessee  oust  the 
lessee's  partner.  Lamb  v.  Hall,  147  Cal.  44, 
81   P.    288. 

58.  So  held  where  one  of  the  partners 
sold  his  interest  in  the  business.  Lamb  v 
Hall,  147  Cal.  44,   81  P.  288. 
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not  assignable,  the  purchaser  of  his  interest  obtaining  no  right  of  access  to  or  posses- 
sion of  the  property,  but  such  right  remains  in  the  liquidating  partner  for  the 
purpose  of  closing  up  the  business,  unless  he  chooses  to  accept  the  purchaser  as  a 
partner.""  A  partner  being  adjudged  a  bankrupt,  his  co-partner  is  entitled  to  the 
possession  of  the  partnership  property  pending  settlement  of  the  business,  subject 
only  to  the  duty  to  account  for  the  interest  of  the  banltrupt  partner  when  the  business 
is  closed.*" 

As  regards  the  statute  of  frauds,  partnership  lands  are  to  be  regarded  as  per- 
sonalty.®^ 

A  partnership  may  transfer  its  property  to  a  corporation,  organized  for  the 
purpose  of  holding  such  property  and  continuing  the  business,  in  consideration 
of  the  transfer  of  a  certain  portion  of  the  shares  of  the  corporation  to  the  part- 
ners."^ 

How  title  is  Jield.^^ — All  effects  of  a  partnership  are  held  in  trust."*  A  deed 
to  a  partnership  in  the  firm  name  conveys  at  least  an  equitable  title,"''  and  even 
though  all  the  partners  are  dead,  such  a  deed  will  at  least  convey  an  equitable  title 
for  the  benefit  of  the  heirs  of  the  deceased  partners.""  While  a  mortgage  to  a 
partnership  in  the  firm  name  is  not  enforceable  at  law,  it  may  be  foreclosed  in 
equity."^ 

Partner's  interest.^^ — The  title  to  property  put  in  as  capital  contributed  by 
one  partner  as  against  labor  contributed  by  the  other  remains  in  the  original  owner."" 
Where  a  firm  ceases  to  do  business,  but  there  has  been  no  accounting  or  settlement, 
neither  of  the  partners  has  an  undivided  interest  in  the  firm  property  which  he  can 
dispose  of  to  the  detriment  of  the  firm's  creditors.'" 

§  4.  Bights  and  liabilities  as  to  third  persons.  A.  Poiver  of  partner  to  bind 
firm.  In  general;  contracts.'''^ — One  partner  may  bind  the  firm  and  all  the  mem- 
bers thereof  to  any  transaction  within  the  apparent  scope  of  the  partnership  busi- 
ess,'^  unless  the  person  dealing  with  the  partner  had  notice  of  his  want  of  author- 
ity.'*   As  to  whether  or  not  an  act  is  within  the  apparent  scope  of  the  partnership 


59.  Premises  on  which  firm  business  is 
conducted.  Lamb  v.  Hall,  147  Cal.  44,  81  P. 
288 

60.  Act  July  Xst,  1898,  c.  541,  30  Stat.  548, 
TJ.  S.  Comp.  Stat.  1901,  p.  3424.  Lamb  v. 
Hall,    147   Cal.    37,    81   P.    286. 

61.  Tillis  V.  Folmar  [Ala.]   39  So.  913. 

62.  Where  such  a  transfer  is  uncondi- 
tional, it  is  not  a  sham  transfer  so  as  to 
prevent  a  federal  court  from  taking  juris- 
diction of  an  action  by  the  corporation  to 
recover  some  of  the  property  from  a  stran- 
ger on  the  ground  of  diverse  citizenship, 
though  the  court  would  not  have  had  juris- 
diction of  the  action  if  it  had  been  brought 
by  the  partnership.  Slaughter  v.  Mallet 
Land  &  Cattle  Co.   [C.  C.  A.]   141  F.  282. 

63.  See   4  C.   L.    913. 

64.  Purchase  of  co-partner's  interest  in 
assets.  McKinley  v.  Lynch  [W.  Va.]  51  S. 
B.  4.  Where  the  title  to  partnership  real- 
ty is  in  one  of  the  partners,  he  holds  it  as 
trustee  for  the  firm.  Babcock  v.  Leonard,  97 
N.  T.  S.  861. 

65.  Walker  v.  Miller  [N.  C]   52  S.  E.   125. 

66.  But  "the  better  view,  we  think,  is 
•  •  •  that  the  ambiguity  is  latent 
and  open  to  explanation  by  which  the  real 
party  is  disclosed  and  the  deed  treated  as 
if  the  name  were  inserted."  Walker  v.  Mil- 
ler   [N.  C]    52   S.  EX   125. 


67. 
299. 

68. 

69. 

70. 
475. 

71. 

72. 


Carpenter  v.  Zarbuck  [Ark.] 


S.  W. 


See    4    C.    L.    913. 

Hillock  V.  Grape,  97  N.  T.   S.   823. 

Realty.     McKee  v.  Covalt  [Kan.]  81  P. 


See  4  C.  L.  914. 

Clark  V.  Ball  [Colo.]  82  P.  529.  The 
implied  authority  of  a  partner  to  contract 
so  as  to  bind  the  firm  only  relates  to  the 
business  in  which  the  Arm  is  engaged.  Slay- 
den  &  Co.  V.  Palmo  [Tex.  Civ.  App.]  90  S.  W. 
908.  See  special  article,  Agency  from  Re- 
lation, 3  C.  L.  101,  128,  also  Clark  and  Skyles 
on    Agency,    pp.    60,    67,    235. 

73.  See  4  C.  L.  914,  n.  85.  Where  the  in- 
dorsee of  a  note  executed  in  the  name  of  a 
firm  knew  that  the  proceeds  of  such  note 
were  to  be  used  by  one  member  of  such  firm 
individually,  and  not  for  firm  purposes,  he 
cannot  recover  except  as  against  the  part- 
ner so  deriving  the  benefit  from  such  note. 
Adams  v.  Long,  114  111.  App.  277.  In  such  a 
case,  under  a  plea  denying  joint  liability, 
held  proper  to  introduce  in  evidence  a  con- 
tract made  as  a  part  of  the  note  trans- 
action to  which  plaintiff  was  a  party,  which 
tended  to  show  the  use  to  which  the  pro- 
ceeds of  such  note  were  to  be  applied.  Id. 
Where  in  an  action  against  a  firm,  on  a 
contract    signed    in    its    name,    the    evidence 
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is  generally  a  question  of  fact  for  the  jury.^*  Thus  it  has  been  held  that  a  partner 
may  bind  his  firm  by  borrowing  money/^  may  employ  agents,'"  purchase''^  and  selF'* 
goods,  rent  premises  upon  which  to  conduct  the  firm  business,^"  transfer  a  note  and 
mortgage  owned  by  the  firm,*"  receive  a  deposit  of  money,'^  or  enter  an  appearance 
in  court.'^,  In  the  absence  of  express  limitations,  the  extent  of  a  particular  power 
of  a  partner  extends  to  such  acts  as  are  reasonably  necessary  for  the  success  of  the 
business.^'  A  partner  has  prima  facie  authority  to  sell  the  business.'*  In  some 
states  a  sale  by  one  partner  of  the  entire  partnership  property  at  once,  the  other 
partner  not  having  abandoned  the  business,  is  void  as  to  the  nonassenting  partner." 
Such  sale,  however,  is  valid  as  to  the  individual  interest  -of  the  partner  making  the 
sale,  but  the  purchaser  acquires  only  this  individual  interest,*"  and  the  fact  that 
the  purchase  price  is  applied  to  firm  debts  does  not  validate  the  sale  or  preclude  the 
nonassenting  partner  from  suing  the  purchaser  for  a  conversion.*^  Where  such  a 
sale  is  made,  ratification  by  the  nonassenting  partner  can  only  be  made  with  full 


showed  that  it  was  signed  by  an  unauthor- 
ized person,  and  that  plaintiff  knew  of  his 
lack  of  authority,  held  erroneous  not  to 
submit  the  issue  whether  firm  became  bound 
solely  by  reason  of  the  execution  of  the  con- 
tract in  its  name.  Slayden  &  Co.  v.  Palmo 
[Tex.   Civ.   App.]    90   S.   W.    908. 

74.  Where,  in  an  action  against  a  part- 
nership formed  to  exploit  a  summer  resort, 
there  "was  evidence  tending  to  show  that  the 
partnership  contemplated  more  than  the 
mere  sale  of  lots,  that  it  engaged  in  clean- 
ing up  the  ground,  building  a  dock,  and 
other  things  requiring  the  use  of  a  team, 
and  that  the  team,  the  price  of  which  form- 
ed the  subject  of  the  action,  was  used  by 
the  firm  and  that  it  afterwards  claimed  to 
own  it  through  purchase  from  the  partner 
who  purchased  it  from  plaintiff,  these  cir- 
cumstances, together  with  evidence  tending 
to  show  that  the  purchasing  partner  had  au- 
thority to  make  the  purchase,  were  suffi- 
cient to  make  the  question  of  authority  one 
for  the  jury.  Beckwith  v.  Mace  [Mich.]  12 
Det.    Leg.    N.    124,    103   N.    W.    559. 

75.  Especially  where  the  other  partner 
knows  of  and  acquiesces  in  the  transaction. 
Brite    v.    Guy    [Ky.]    88    S.    W.    1069. 

76.  A  member  of  a  partnership  formed 
to  deal  in  real  estate,  has  power  to  bind  his 
firm  by  employing  an  agent  to  act  for  it  In 
signing  a  sufficient  memorandum  to  comply 
with  the  statute  of  frauds.  Garth  v.  Davis, 
27  Ky.  L.  R.  505,  85  S.  W.  692.  Two  cor- 
porations forming  a  partnership,  the  act  of 
the  agent  of  one  of  such  corporations  is  in 
law  the  act  of  each.  Gunning  System  v. 
LaPointe,    113    111.    App.    405. 

77.  One  of  the  partners  of  a  firm  engag- 
ed in  the  sale  of  merchandise  has  power  to 
bind  the  partnership  by  giving  an  order  for 
the  purchase  of  goods  to  be  sold  in  the 
firm's  business.  Smith  &  Cheney  Co.  v. 
Schmidt  [Mich.]  12  Det.  Leg.  N.  604,  105 
N.  W.   39. 

78.  A  bill  of  sale  executed  in  the  name  of 
the  partnership  to  whom  the  property  be- 
longs,  but  by  one  of  the  partners  only, 
conveys  a  good  title  as  against  a  subse- 
cuent  attaching  creditor.  Sullivan  v.  Frank- 
lin Bank,  6  Ohio  C.  C.  (N.  S.)  468. 

79.  Newspaper  business.  Woolsey  v. 
Henke    [Wis.]    103  Wis.   267. 

80.  The    note    was    originally   payable    to 


the  other  partner  and  was  transferred  to  the 
firm  by  an  indorsee,  so  that  the  firm  was 
both  the  legal  and  the  equitable  owner  when 
the  last  transfer  was  made.  Miller  v.  Berry 
[S.  D.]    104  N.  W.  311. 

81.  Where  one  of  two  partners  "who  con- 
duct a  hotel  absconds  with  money  deposited 
with  him  by  a  guest,  the  depositor  may  re- 
cover from  the  other  partner,  the  right  to 
recover  in  such  case  being  based  upon  the 
law  of  partnership  and  not  upon  the  laws 
applicable  to  innkeepers.  The  depositor's 
right  to  recover  is  not  dependent  upon  being 
a  guest  at  the  time  the  demand  for  the  de- 
posit is  made.  Clark  v.  Ball  [Colo.]  82  P.   529. 

82.  In  an  action  against  three  defendants 
as  partners,  two  of  them  appearing  and  the 
attachment  issuing  against  them,  a  levy 
may  be  made  upon  the  partnership  prop- 
erty. Rogers  v.  Ingersoll,  103  App.  Div.  490, 
93  N.  T.  S.  140. 

83.  Where  a  partnership  agreement  did 
not  limit  to  any  particular  sum  the  amount 
of  money  which  a  partner  could  expend  for 
repairs,  etc.,  held  the  partner  was  justified 
in  making  such  repairs,  etc.,  as  were  rea- 
sonably necessary  for  the  success  of  the  busi- 
ness.    Mason  V.   Gibson    [N.' H.]    60  A.    96. 

84.  Evidence  that  the  other  partner 
was  afterwards  dissatisfied  with  the  price, 
which,  however,  was  not  shown  to  be  in- 
adequate, did  not  show  a  want  of  authority 
in  the  partner  making  the  sale.  Kubillus 
V.   Ewert    [Wash.]    82  P.    147. 

85.  Montana  Civil  Code  §  3232.  Doll  v. 
Hennessy  Mercantile   Co.    [Mont.]    81  P.   625. 

86.  Does  not  acquire  an  interest  in  the 
partnership  as  such  so  as  to  entitle  him  to 
an  accounting  as  against  the  nonassfenting 
partner.  Doll  v.  Hennessy  Mercantile  Co. 
[Mont]    81   P.    625. 

87.  Doll  V.  Hennessy  Mercantile  Co. 
[Mont.]  81  P.  625.  The  measure  of  damag;es 
in  such  case  is  the  reasonable  value  of  the 
property  at  date  of  conversion  ivith  inter- 
est, or  the  highest  market  value  at  any  time 
between  the  conversion  and  the  verdict, 
without  interest,  together,  in  each  case,  with 
fair  compensation  for  the  time  and  money 
expended  in  the  pursuit  of  the  property,  and 
hence  evidence  in  such  a  suit  as  to  the  in- 
debtedness of  the  firm  and  the  condition  of 
the  accounts  between  the  partners  was  In- 
admissible.    Id. 
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knowledge  of  all  the  facts  and  circumstances.*'  A  partner  cannot  bind  liis  co- 
partner by  a  contract  relating  to  matters  not  properly  pertaining  to  the  business.*" 
Even  as  against  the  other  partners,  an  act  of  a  partner  for  his  own  exclusive  benefit 
may  be  binding  on  the  firm,  where  there  was  nothing  to  show  aiRrmatively  that  the 
act  in  question  was  not  for  the  benefit  of  the  'firm,  and  nothing  which  ought  to  have 
put  a  prudent  person  on  his  guard  as  to  the  true  nature  of  the  transaction.""  A 
partner's  authority  may  be  enlarged  by  implication"'-  or  by  a  general  usage  acquiesced 
in  by  all  the  members  of  the  firm,"^  but  before  such  a  custom  or  usage  will  become 
binding  upon  a  partner  who  has  not  expressly  authorized  it,  the  circumstances  must 
be  such  as  to  show,  that  he  not  only  knew  of  the  course  of  dealing  in  particular  in- 
stances, but  contemplated  and  assented  to  a  regular  course  of  dealing  with  the 
public,  rather  than  a  departure  from  the  partnership  articles  in  the  excepted  eases."' 
The  members  of  a  nontrading  partnership  have  not  the  same  extent  of  authority  to 
bind  the  other  members  of  the  firm,"*  but  this  is  because  the  scope  of  the  business 
of  such  firms  is  not  so  wide  as  that  of  trading  partnerships,  and  where  the  act  is 
within  the  scope  of  the  firm's  business,  and  so  within  the  scope  of  the  partner's 
authority,  a  member  of  a  nontrading  partnership  may  bind  his  co-partners  Just  as 
truly  as  can  the  members  of  a  trading  partnership."^  Where  a  firm  assumes  the 
payment  of  a  mortgage,  either  member  of  the  firm  may  extend  the  statute  of  limi- 
tations by  malring  a  payment."" 

Partnership  bills  and  notes."'' — Where  the  transaction  is  within  the  scope  of  the 
firm's  business,  a  partner  may  bind  his  firm  by  executing"*  or  indorsing""  a  note  or 
accepting   an   order.^     Eatification   is    equivalent   to    previous   authorization.^    A 


88.  Hence,  in  an  action  against  the  pur- 
chaser for  conversion,  a  bare  offer  to  sho^w 
that  the  plaintiff  received  a  certain  sum 
from  his  partner,  with  fuH  knowledge  of 
the  sale,  was  admissible  as  tending  to  show 
a  ratification,  but  an  offer  to  show  that  the 
price  of  the  property  was  applied  to  the  Arm 
debts,  without  showing  that  it  was  with 
the  knowledge  and  consent  of  the  nonassent- 
ing  partner,  was  properly  excluded.  Doll  v. 
Hennessy  Mercantile  Co.   [Mont.]   81  P.  625. 

89.  Contract  of  guaranty.  New  York 
Fire  Proof  Tenement  Ass'n  v.  Stanley,  94  N. 
Y.    S.    160. 

90.  Indorsement  of  note.  Calvert  Bank 
V.   Katz  &  Co.    [Md.:    61  A.  411. 

91.  Where  one  of  two  partners  signs  his 
name  to  a  .iudgment  note  in  which  the  name 
of  the  payee  is  left  blank,  and  delivers  it 
to  his  partner  on  the  understanding  that 
the  latter  shall  sign  it,  and  use  it  to  raise 
money  for  the  benefit  of  the  firm,  and  the 
partner  to  whom  it  is  delivered  signs  and 
negotiates  it  and  diverts  the  proceeds  to  his 
own  use,  held  the  first  partner  was  liable. 
Neil    V.    Neil,    25    Pa.    Super.    Ct.    605. 

92.  Custom  of  selling  goods  In  exchange 
for  com.modities  for  private  use.  Bady  v. 
Newton  Coal  &  Lumber  Co.,  123  Ga.  557,  51 
S.  B.  661.' 

93.  Bady  v.  Newton  Coal  &  Lumber  Co., 
123  Ga.   557,   51  S.  E.  661. 

94.  Alley  v.  Bowen-Merrill  Co.  [Ark.]  88 
S.   W.    838. 

95.  Member  of  law  firm  may  bind  firm 
for  law  books.  Alley  v.  Bowen-Merrill  Co. 
[Ark.]    88   S.   W.   838. 

9«.     McKee  v.   Covalt    [Kan.]    81   P.    475. 

97.  See    4    C.    L.    915. 

98.  Note    for    borrowed    money.     Brite    v. 


Guy  [Ky.]  88  S.  W.  1069.  "Where  one  of 
three  partners  was  about  to  retire,  and  one 
of  the  continuing  partners  told  the  other  to 
settle  with  the  retiring  partner  the  best  ha 
could,  and  the  partner  making  the  settle- 
ment executed  a  note  to  the  retiring  partner 
to  which  he  signed  the  name  of  the  continu- 
ing partners,  the  trial  court  and  jury  were 
justified  in  finding  that  there  was  sufllcient 
authority  to  execute  the  note.  Taylor  v. 
Herron    [Kan.]    82   P.    1104. 

99.  Where  nothing  appears  to  show  that 
the  indorsement  was  without  the  authority 
of  the  other  partner,  and  there  was  nothing 
to  show  that  the  transaction  was  not  within 
the  scope  of  the  firm's  business,  or  to  put 
the  other  party  on  his  guard  as  to  the  true 
nature  of  the  transaction,  the  firm  was 
bound,  though  the  indorsement  was  for  the 
partner's  private  benefit.  Calvert  Bank  v. 
Katz  &  Co.  [Md.]  61  A.  411.  In  an  action  by 
a  continuing  partner  against  a  bank  to  re- 
cover the  amount  of  a  note  which  "  was 
charged  to  the  plaintiff's  account,  after  the 
dissolution  of  the  firm,  there  was  no  ques- 
tion of  recoupment,  and  it  was  error  to 
charge  upon  that  theory.  The  only  ques- 
tion in  the  case  was  the  right  of  the  bank 
to  charge  the  note  to  the  plaintiff.  Id. 
In  such  case  the  defendant's  liability  is  for 
the  jury.     Id. 

1.  Although  the  drawer  was  not  advised 
of  the  formation  of  the  partnership,  the 
property  having  been  previously  purchased 
by  the  partner  upon  whom  the  order  was 
drawn.  But  delivery  was  not  made  until 
after  the  partnership  was  formed.  Hi  Wil- 
liamson  &  Co.  V.  Nigh   [W.  Va.]   53  S.  E.  124. 

2.  Where  one  of  two  partners  made  and 
signed  a  promissory  note  payable  to  a  third 
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note  signed  individually  by  each  member  of  a  firm  is  prima  facie  the-several  obliga- 
tion of  each  and  not  a  partnership  debt/  but  this  presumption  may  be  rebutted  by 
proof  aliunde.*  Partners  in  a  nontrading  firm  have  no  implied  power- to  bind  one 
another  by  commercial  paper  executed  in  the  name  of  the  firm.^  To  make  such, 
paper  binding  the  party  seeking  to  hold  other  members  must  show  either  previous 
authorization  or  subsequent  ratification.*"  Authority  to  a  member  of  a  nontrading 
partnership  to  act  as  managing  partner,  with  full  power  and  authority  to  conduct 
the  firm's  biisiness^  does  not  empower  him  to  bind  the  other  members  with  notes 
signed  in  the  firm  name.^ 

Notice  to  one  as  notice  to  alU 

Nature  of  partnership  liability.^ — Partners,  even  though  silent  or  dormant.^* 
are  jointly  and  severally  liable  for  all  the  firm's  debts,^^  but  his  individual  liability 
does  not  accrue  until  the  insufficiency  of  the  firm  assets  is  made  to  appear.^^  The 
liability  of  partners  is  controlled  by  the  laws  of  the  place  where  the  articles  of  co- 
partnership were  executed.^^  The  liability  of  partners  on  a  firm  contract  is  joint.^* 
The  fact  that  credit  is  apparently  given  one  partner  will  not  relieve  the  partnership 
from  liability  where  the  latter  has  had  the  benefit  of  the  transaction.^^ 


person  and  indorsed  it  in  the  firm  name, 
and  the  note  was  then  discounted  for  such 
third  person  by  a  bank  in  curtailment  and 
renewal  of  another  note  similarly  indorsed, 
and  after  the  dissolution  of  the  Arm  the  note 
was  charged  to  the  account  of  the  other 
partner,  who  thereafter  had  a  consultation 
with  the  president  of  the  bank  regarding- 
the  charge,  and  finally,  through  his  attor- 
ney, received  the  note  from  the  bank  with 
other  cancelled  vouchers  and  retained  for 
over  two  years  without  protesting  against 
the  bank's  right  to  make  the  charge,  having 
in  the  riieantime,  moreover,  sued  the  other 
parties  on  the  note,  it  was  held  that  he  could 
not,  while  still  retaining  the  muniment  of 
title  to  the  debt,  sue  the  bank  for  the  amount 
thus  charged  to  his  account.  Calvert  Bank 
V.  Katz  &  Co.  [Md.]  61  A.  411.  Failure  of 
one  partner  to  deny  his  liability  upon  a 
note  signed  by  his  co-partner  in  the  firm 
name  may  be  sufficient  to  sustain  a  finding 
that  the  act  of  the  co-partner  in  signing 
the  note  was  ratified.  Taylor  v.  Herron 
[Kan.]   82  P.  1104. 

3.  Toung  V.  Stevenson  [Ark.]  84  S.  W. 
623. 

4.  Parol  evidence  held  admissible.  Toung 
V.    Stevenson    [Ark.]    84   S.    W.    623. 

5.  Third  Nat.  Bank  v.  Pults  [Mo.  App.] 
90  S.  W.  755.  An  instruction  so  declaring 
held  not  in  conflict  with  one  that  if  there 
was  no  firm  having  the  name  signed  to  the 
notes  there  could  be  no  recovery  against  de- 
fendant, though  he  and  other  defendants 
were  partners,  unless  he  consented  to,  or 
knew  of  the  use  of  the  firm  name  on  the 
notes.     Id. 

6.  Third  Nat.  Bank  v.  Fults  [Mo.  App.]  90 
S.   W.   755. 

Questions  of  evidence:  Upon  an  Issue  as 
to  the  liability  of  one  alleged  member  of  a 
nontrading  firm  on  a  note  executed  in  the 
firm  name,  evidence  that  before  the  execu- 
tion of  the  note  two  of  the  other  partners 
asked  the  plaintiff  bank  if  they  could  get 
money,  making  no  mention  of  the  member 
whose  liability  was  disputed,  was  proper. 
Third  Nat.  Bank  v.  Fults  [Mo.  App.]  90  S.  W. 
755.     In   an  action  against   alleged   partners 


on  a  note,  evidence  as  to  -what  one  defend- 
ant told  plaintiff's  officers  as  to  another  de- 
fendant being  a  member  of  the  firm  held  in- 
admissible, being  hearsay.  Id.  In  an  action 
on  a  note  signed  by  a  nontrading  partner- 
ship, proof  of  a  custom  of  other  similar 
partnerships  to  execute  notes  signed  by  all 
the  partners  did  not  justify  submission  to 
the  jury  of  the  question  whether  a  partner 
w^ho  did  not  sign  the  note  was  liable  there- 
on. Error  in  admission,  however,  held 
harmless.     Id. 

7.  Third  Nat.  Bank  v.  Fults  [Mo.  App.] 
90  S.  "W.  755. 

8,  9.     See    4   C.   L.    916. 

10.  Partnership  formed  after  one  of  the 
partners  had  purchased  but  not  paid  for 
timber.  Hi  Williamson  &  Co.  v.  Nigh  [W. 
Va.]    53    S.    E.    124. 

11.  Dickas  v.  Barnes  [C.  C.  A.]  140  P. 
S49;  Morrisey  v.  Herman,  94  N.  T.  S.  596. 
Liability  to  indorser  of  firm  paper.  John- 
son V.  Wynne  [Ark.]  89  S.  W.  1049.  Unin- 
corporated joint  stock  company.  Norwood 
V.   Francis,    25   App.   D.  C.   463. 

12.  Morrisey   v.    Berman.   94   N.  T.   S.    596. 

13.  The  mere  fact  that  the  co-partner- 
ship was  eng.aged  in  carrj^ing  on  business 
in  Costa  Rica  did  not  make  the  laws  of 
such  country  apply,  the  partner's  liability 
having  originally  arisen  out  of  a  partner- 
ship agreement  executed  in  California. 
Baston  v.  Wostenholm  &  Son  [C.  C.  A.]  137 
H'.  524. 

14.  In  an  action  thereon, ,  an  instruction 
authorizing  a  verdict  against  defendants 
separately  or  collectively  held  erroneous. 
Costet  V.  Jeantet,  108  App.  Div.  201,  95  N. 
Y.  S.  638.  Error  held  harmless  where  jury 
found   against   all   the   defendants.     Id. 

15.  Where  a  partner  gave  his  individual 
note  for  a  firm  debt.  Beckwith  v.  Mace 
[Mich.]  12  Det.  Leg.  N.  124,  103  N.  W.  559. 
The  fact  that  a  bill  is  made  out  to  one 
partner  will  not  necessarily  preclude  the 
creditor  from  enforcing  the  claim  against 
the  firm,  especially  where  it  was  done  at  the 
request  of  the  partner  denying  liability. 
Pay  v.  Walsh  [Mass.]  77  N.  B.  44.  Where 
an  original  loan  was  made  to  a  firm,  though 
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Liability  for  torts  and  crimes}^ — Partners  are  Jointly  and  severally  liable  for 
torts  committed  by  the  firm^^  or  by  any  member  of  the  firm  in  the  conduct  of,  and 
within,  the  firm  biisiness.^^  A  partner  in  an  ordinary  mercantile  business  has  no 
implied  power  to  render  the  .firm  liable  for  false  imprisonment  by  reason  of  having 
caused  the  arrest  and  searching  of  a  customer  on  a  charge  of  stealing  goods,"  and 


evidenced  by  the  Individual  note  of  one  of 
the  partners  and  entered  on  the  firm's  boolcs 
as  an  individual  debt,  and  the  money  was 
applied  to  partnership  purposes  and  the 
firm  acknowledged  the  debt  as  a  firm  debt, 
and  paid  interest  thereon  and  gave  a  judg- 
ment note  for  the  debt  which  was  signed 
in  the  firm  name  and  by  the  individual 
members  thereof,  held  firm  debt.  First  Nat. 
Bank   v.   Pollett    [Colo.   App.]    80   P.   147. 

16.  See    4    C.    L,.    916. 

17.  Grissom  v.  Hofius  [Wash.]  80  P.  1002. 
A  variance  between  a  complaint  for  in- 
juries caused  by  the  bite  of  a  dog,  alleging 
that  the  dog  belonged  to  defendant,  and 
proof  that  the  dog  was  owned  by  a  part- 
nership of  which  defendant  was  a  member, 
held  immaterial.  Id.  Conversion  of  bonds 
and  misappropriation  of  funds  realized  from 
bonds.  Interurban  Const.  Co.  v.  Hayes,  191 
Mo.  248,  89  S.  W.  927.  Plaintiff  will  not  be 
required  to  elect  whether  he  sues  defend- 
ants individually  or  as  partnership.  Lewis 
v.  Crane  &  Sons  [Vt.]  62  A.  60.  Where  the 
administrator  of  a  deceased  partner  pays  to 
one  of  the  surviving  partners,  on  his  with- 
drawal from  the  firm  with  the  knowledge  of 
all  the  other  surviving  partners  out  of  the 
funds  in  his  hands  as  such  administrator, 
money  in  settlement  of  his  share  in  the 
business,  the  withdrawing  partner  and  the 
administrator  and  '  the  other  partners  are 
liable  to  the  estate  of  the  deceased  partner 
for  the  funds  so  misapplied.  Hibberd  v. 
Hubbard.   211  Pa.   3.31,  60  A.   911. 

18.  Where  a  member  of  a  partnership  re- 
ceived for  his  firm  cotton  which  was  subject 
to  a  landlord's  lien,  the  firm  was  liable  to 
the  landlord  as  for  a  conversion  to  the  ex- 
tent of  the  landlord's  lien.  Thomas  v.  Tuck- 
er, Zeve  &  Co.  [Tex.  Civ.  App.]  89  S.  W. 
802.  A  partner  in  a  firm  selling  intoxicat- 
ing liquors,  who  keeps  the  place  of  business 
open  on  Sunday,  is  liable  personally,  and 
cannot  escape  on  the  ground  that  the  busi- 
ness conducted  was  firm  business.  Morris  v. 
State  [Tex.  Cr.  App.]  14  Tex.  Ct:  Rep.  8, 
89   S.  W.    832. 

19.  Firm  held  not  liable  for  such  an  act 
done  by  an  employe  under  the  direction  of 
one  of  the  partners.  Bernheimer  Bros.  v. 
Becker    [Md.]    62  A.   526. 

NOTE.  Partnership  liability  tor  unan- 
tliorized  tort  of  partner:  The  liability  of 
one  partner  for  the  unauthorized  torts  of 
the  other  rests  on  the  principles  of  agency. 
Ashforth  v.  Stanwix,  3  B.  &  E.  701;  Pol- 
lock, Digest  of  Partnership  [6th  Ed.]  47; 
Burdiok  on  Partnership,  194  (note  3).  Thus 
he  is  responsible  for  such  acts  of  his  part- 
ner as  fall  within  the  "scope  of  the  au- 
thority apparently  conferred  upon  him." 
Lindley  on  Partnership.  157.  tipon  the 
words  of  the  rule  the  courts  are  agreed.  It 
is  when  they  come  to  decide  what  the  rule 
means  In  any  given  case  that  we  find  the 
diversity.  A  manifestation  of  a  tendency  to 
narrow  the   "scope   of  authority"   Is  seen   In 


the  recent  Maryland  case  (Bernheimer  Bros. 
V.  Becker  [Md.]  62  A.  526)  above  cited. 
This  decision  is  based  on  a  previous  Mary- 
land case.  Kirk  v.  Garrett,  84  Md.  383,  which 
?oes  mainly  on  the  unsatisfactory  ground 
i-hat  the  offending  partner  cannot  by  his 
wrong  "drag  in"  the  innocent  one.  That 
case,  however,  is  clearly  distinguishable, 
since  there  the  unauthorized  detention  by 
one  of  the  partners  was  not  for  the  recov- 
ery of  firm  property  but  for  the  purpose  of 
having  the  plaintiffs  give  testimony  for  the 
conviction  of  others  who  were  charged  with 
stealing  from  the  firm.  The  innocent  part- 
ner was  rightly  held  not  liable  Just  as  in 
ihe  case  of  unauthorized  malicious  prose- 
cution (Farrell  v.  Friedlander,-  63  Hun  [N. 
T.]  254,  257;  Marks  v.  Hastings,  101  Ala. 
165),  or  the  arrest  of  a  would-be  thief  to 
secure  conviction  (Edwards  v.  London  N.  W. 
R.  Co.,  L.  R.  5  C.  P.  445;  Turnpike  Co.  v. 
Green,  85  Md.  161).  In  these  cases  the  inno- 
cent partner  is  not  held  since  the  act  can- 
not be  said  to  have  been  in  and  for  the 
firm  business.  But  where  ordinary  legal 
proceedings  have  been  instituted  by  one 
partner  without  the  other's  knowledge  for 
the  recovery  of  firm  property,  in  the  course 
of  which  an  attachment  is  levied  on  the 
goods  of  a  stranger  to  the  action,  the  firm 
is  liable  in  tort  (Kuhn  v.  Weil,  73  Mo.  213), 
even  though  the  litigating  partner  knows 
that  they  are  the  wrong  goods  (Harvey 
V.  Adams,  32  Mich.  472).  It  has  been  sug- 
gested that  there  is  implied  authority  to 
protect  the  principal's  interests  by  causing 
the  arrest  of  a  person  who  is  believed  to  be 
infringing  them,  but  not  to  seek  to  punish 
after  the  attempt  has  ceased.  Huffcut  on 
Agency,  309;  Allen  v.  London  &  S.  W.  R.  Co., 
L.  R.  6  Q.  B.   65. 

The  favorite  reason  for  decisions  similar 
to  that  in  the  principal  case  is  that  no  au- 
thority to  do  a  thing  which  the  principal 
could  not  lawfully  do  can  be  presumed.  Mali 
V.  Lord.  39  N.  T.  381;  Kirk  v.  Garrett,  84  Md. 
383;  Petrie  v.  Lament,  Car.  &  Marsh.  93. 
The  case  of  Mali.  v.  Xiord  was  an  action 
against  the  members  of  a  firm  for  the  act  of 
their  superintendent,  who  had  attempt- 
ed to  recover  firm  property  by  the 
means  used  in  the  principal  case,  except 
that  he  called  in  an  officer  of  the  law  to 
aid  him.  The  extreme  of  this  doctrine,  which 
has  been  severely  criticized  (Huffcut  on 
Agency,  309;  Burdick  on  Partnership,  197). 
appears  where  one  partner  refused  to  return 
collateral  taken  by  him  as  security  for  a 
usurious  loan  made  by  him  in  the  partner- 
ship business,  and  the  innocent  partner  Is 
not  held  in  conversion  (Graham  v.  Meyer,  4 
Blatch.  [N.  T.]  129).  This  case  however  is 
to  be  distinguished  from  the  case  where  an 
agent  in  making  the  loan  extorts  a  com- 
mission from  the  borrower  which  raises  the 
cost  of  the  loan  to  usury  where  the  principal 
is  not  held  because  the  act  is  plainly  for 
the    agent's    own    benefit.     2    Columbia   Law 
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the  other  partners  will  not  be  liable  for  such  an  arrest  unless  they  ratify  the  acts 
of  their  co-partner.^"  Where  a  complaint  is  against  the  individual  members  of 
a  firm,  an  objection  that  the  allegations  charge  the  firm  with  the  tort  is  unfounded.^' 

(§  4)  B.  Commencement  and  termination  of  liability.  Incoming  partner  or 
firm.^^ — Unless  expressly  assumed,  an  incoming  partner  is  not  liable  for  the  debts  of 
the  old  firm.^'  A  partnership  on  taking  over  the  business  of  another  firm  may, 
by  agreement,  assume  the  debts  and  liabilities  of  the  old  firm,^*  and  "liabilities"  as 
here  used  includes  tort  liabilities.^'  One  assuming  the  liabilities  of  a  partnership 
is  not  liable  to  one  of  the  partners  for  breach  of  a  contract  with  him,  rendered  un- 
avoidable by  reason  of  the  performance  of  partnership  contracts.^* 

Notice  of  dissolution  and  rights  of  third  parties  dealing  with  firm  after  ap- 
parent dissolution." — Except  where  dissolution  is  caused  by  operation  of  law,"''  no- 
tice of  dissolution  or  retirement  is  necessary  in  order  to  terminate  liability  for  fu- 
tiire  acts  of  the  other  partners,''^  and  no  notice  being  given,  the  fact  that  the  retiring 
partner  relied  on  the  continuing  partner  to  give  notice  of  dissolution  will  not  relieve 
liim  from  liability.'"     As  to  former  dealers,  actual  notice  or  knowledge  of  facts 


Review  256.  .The  English  coiirts  have  decid- 
ed that  when  railroad  companies  have  by 
statute  the  right  to  arrest  passengers  for 
defrauding  them  of  fares,  they  are  liable 
for  the  mistakes  of  their  conductors  in  such 
cases.  Goft  v.  G.  N.  K.  Co.,  3  B.  &  B.  672: 
Moore  v.  Met.  R.  Co.,  L.  R.  8  Q.  B.  36.  In 
the  absence  of  this  statute  the  reverse  is 
true.  Pouiton  v.  London  &  S.  W.  R.  Co.,  L. 
R.  2  Q.  B.  534.  It  is  submitted  that  this 
position  is  untenable  since  the  servant  has 
the  duty  of  protecting  the  interest  of  the 
company,  and  his  decision  as  to  what  means 
should  be  used  in  any  given  case  should 
bind  the  company.  To  say  that  in  no  case 
where  the  principal  "would  not  have  had  the 
right  to  do  the  act  can  he  be  held,  Is  to 
say  that  he  is  never  liable  for  the  unauthor- 
ized tort  of  his  agent.  It  cannot  be  said 
that  the  principal  would  have  the  right  to 
violate  the  revenue  laws  (Stockwell  v.  U.  S., 
13  Wall.  [U.  S.]  531.  20  Law.  Ed.  491;  Rex 
v.  Strannyforth,  Bunb.  97).  or  to  commit  for- 
gery (Boardman  v.  Gore,  15  Mass.  331),  or  to 
publish  a  criminal  libel  (Rex  v.  Walter,  3 
Espin.  21),  or  to  obstruct  omnibuses  (Lim- 
pus  V.  London  Gen.  Omnibus  Co.,  1  H.  &  C. 
526),  or  negligently  to  drive  a  coach  so  as 
to  injure  someone  (Moreton  v.  Hardern,  4  B. 
&  C.  223),  or  to  kick  a  boy  stealing  a  ride 
from  a  swiftly  moving  train  (Rounds  v. 
T>.  L.  &  W.  R.  Co.,  64  N.  T.  129);  yet  on  all 
these  cases  the  innocent  partner  would  be 
held  (Moreton  v.  Hardern,  4  B.  &  C.  223). 
The  principal  case  seems  unsound,  the  true 
rule  being  that  where  an  agent,  and  there- 
fore a  partner,  Is  under  a  duty  to  act  In 
the  protection  of  the  interests  of  the  prin- 
cipal or  firm,  his  acts  done  in  the  perform- 
ance of  that  duty,  for  the  benefit  of  the 
principal  or  firm,  shall  render  the  latter  lia- 
ble. Staples  v.  Schmid,  18  R.  L  224. — 6 
Columbia  L.  R.   264. 

20.  Merely  ordering  complainant's  hus- 
band off  the  premises  after  having  heard  a 
complaint  by  him  and  investigating  the 
matter,  held  not  a  ratification.  Bernheim- 
er   Bros.   v.   Becker    [Md.]    62   A.   526. 

21.  Unlawful  seizure  of  crops  and  mali- 
cious arrest.  Barfleld  v.  Coker  &  Co.  [S.  C] 
63  S.  E.  170. 


»2.     See    4   C.    L,    916. 

23.  Reddington  v.  Franey,  124  Wis.  590, 
102  N.  W.  1065.  The  purchaser  of  a  part- 
ner's interest  is  not  liable  for  previous 
debts  of  the  firm  not  assumed  by  him. 
Humes    v.    Higman    [Ala.]    40    So.    128. 

24.  Where  one  partnership  transfers  all 
its  assets  to  another  intending  to  take  its 
place,  and  covenants  that  they  are  worth  a 
sum  stated  over  all  liabilities,  and  that  in 
one  year  they  will  yield  that  amount  in  cash, 
nothing  further  being  said  about  the  debts, 
such  transfer  is  subject  to  the  payment  of 
the  debts  of  the  old  firm.  The  new  firm 
being  thus  under  obligation  to  pay  the  debts 
of  the  old  to  the  extent  of  what  was  realiz- 
"d  from   the  latter's  assets,  a  payment  of  a 

-debt  due  by  the  old  firm  by  one  of  the 
partners  In  the  new  was  not  a  misappro- 
priation of  the  assets  of  the  new  firm.  La 
Montagne  v.  Bank  of  New  York  Nat.  Bank- 
ing Ass'n,   183  N.   T.   S.   173,   76  N.   E.   33. 

25.  Liability  for  conversion  of  trust  funds. 
Safe  Deposit  &  Trust  Co.  v.  Cahn  [Md.]  62 
A.    819. 

26.  A  successor  to  a  partnership  formed 
for  the  manufacture  of  lumber  is  not  liable 
to  a  partner  for  damages  to  logs  belonging 
to  him,  where  such  delay  was  necessitated 
by  performing  a  log-cutting  contract  made 
by  the  firm  with  another.  Crawford  v. 
Thomas    [Ark.]    86    S.    W.    285. 

27.  See  4  C.  L.  916. 

28.  See   4   C.    L.   916,   n.    36. 

29.  Debt  incurred.  Rector  v.  Robins 
[Ark.]  86  S.  W.  667.  Retiring  partner  lia- 
ble to  purchasing  agent  for  all  goods  pur- 
chased and  paid  for  by  him  before  notice  of 
the  dissolution.  Baston  v.  Wbstenholm  & 
Sou  [C.  C.  A.]  137  F.  524.  A  partial  pay- 
ment made  upon  a  partnership  debt,  after 
the  dissolution  of  the  firm,  will  suspend  the 
operation  of  the  statute  of  llmitntlons  as  to 
other  partners  in  favor  of  a  creditor  receiv- 
ing such  payment,  who  has  had  dealings 
with  the  partnership  and  has  no  notice  of 
its  dissolution.  Robertson  Lumber  Co.  v. 
Andersdn   [Minn.]   105  N.  W.   972. 

30.  Easton  v.  Wostenholm  &  Son  [C  C 
A.]    137   P.    524. 
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sufficient  to  put  him  on  inquiry  is  necessary."^  No  particular  liind  of  notice  is 
essential/^  and  it  is  not  necessary  that  the  parties  in  interest  should  be  distinctly 
apprised  and  know  at  the  time  that  what  is  claimed  to  be  notice  was  intended  as  such 
uotice,^^  the  question  of  notice  being  often  one  of  fa-;t  for  the  jury.'*  The  taking 
of  an  order  for  the  sale  of  goods  will  constitute  one  a  former  dealer.'^  Failure  of 
a  seller  to  retake  possession  of  goods  sold  the  firm  by  an  exercise  of  the  right  of 
stoppage  in  transitu,  after  receiving  notice  of  dissolution,  does  not  bar  recovery 
from  the  retiring  partner.^"  As  to  persons  who  have  had  no  dealings  with  the  firm 
prior  to  its  dissolution,  fair  notice  in  any  public  and  notorious  manner  is  sufficient, '^ 
but,  where  the  change  of  name  does  not  convey  information  of  the  incorporation, 
mere  incorporation  of  the  partnership  is  insufficient.^'  A  retiring  partner  is  not 
liable  to  one  dealing  with  the  partnership  for  the  first  time  after  his  retirement, 
where  such  person  does  not  know  of  nor  rely  on  such  retiring  partner's  former  con- 
nection with  the  firm.^° 

Novation.*" — By  agreement  between  all  the  parties  a  firm  creditor  can  accept  an 
incoming  partner*^  or  a  new  firm*''  as  his  debtor  and  thereby  release  all  other  par- 
ties, and  if  he  so  accepts  an  incoming  partner  as  his  debtor,  he  has  no  right  to  com- 
pel an  accounting  by  the  new  firm.*'  In  the  absence  of  consent  an  agreement  by 
one  partner  to  assume  the  firm  debts  has  no  effect  on  the  rights  of  the  creditor,** 
and  an  acceptance  of  part  payment  does  not  constitute  such  consent  or  an  estoppel.*" 


31.  Smith  &  Cheney  Co.  v.  Schmidt  [Mich.] 
12  Det.  Leg.  N.  604,  105  N.  W.  39.  Notice 
may  be  inferred  from  circumstances  from 
which  knowledge  of  the  dissolution  ought 
to  be  inferred.  Robertson  Lumber  Co.  v. 
Anderson  [Minn.l  105  N.  W.  972.  Even  aft- 
er dissolution  the  power  of  a  partner  to  bind 
the  firm  remains  in  full  force  .as  to  parties 
with  whom  the  firm  has  been  dealing,  until 
notice  of  the  dissolution  has  been  given,  al- 
though, as  between  the  partners  themselves, 
the  dissolution  Is  a  revocation  of  the  author- 
ity of  each  to  bind  the  others.  Easton  v. 
Wostenholm  &  Son  [C.  C.  A.]  137  F.  524. 
Where  a  retiring  partner  was  sued  on  a 
debt  created  while  he  was  a  member  of  the 
firm,  held  proper  to  refuse  to  charge  that 
If  at  the  time  of  the  execution  of  the  re- 
newal note  sued  on  the  plaintiff  had  the 
means  of  obtaining  knowledge  of  defend- 
ant's retirement,  he  was  not  liable.  Smart 
V.  Breckinridge  Bank  [Ky.]   90   S.  W.   5. 

32,  S3.  Robertson  Lumber  Co.  V.  Ander- 
son   [Minn.]    105   N.    W.    972. 

34.  Where  managing  agents  of  corpora- 
tion had  actual  notice  of  dissolution,  and 
corporation's  books  contained  entries  of  sales 
to  the  firm  and  to  one  partner  as  an  in- 
dividual after  the  dissolution,  and  it  was 
admitted  duty  of  traveling  auditor  to  ex- 
amine such  books,  payment  was  made  to 
traveling  auditor,  held  question  of  notice 
was  for  the  jury.  Robertson  Lumber  Co.  v. 
Anderson    [Minn.]    105   N.   W.   972. 

35.  Smith  &  Cheney  Co.  v.  Schmidt  [Mich.] 
12  Det.  Leg.  N.   604,  105   N.  W.   39. 

36.  Easton  v.  Wostenholm  &  Son  [C.  C. 
A.]    137    F.    524. 

37.  Shumaker  on  Partnership  [2nd  Ed.] 
§  121,  p.  216.  Where  partnership  incorporat- 
ed published  notices  referring  to  the  forma- 
tion of  the  corporation,  held  incompetent 
where  they  did  not  set  forth  the  dissolution, 
and  there  was  no  proof  that  they  were 
published  as  the  acts  and  declarations  of  the 


partners  and  that  there  had  been  an  actual 
dissolution.  Weise  v.  Gray's  Harbor  Com- 
mercial Co.,  Ill  111.  App.  647. 

38.  Weise  v.  Gray's  Harbor  Commercial 
Co.,   Ill  111.  App.   647. 

39.  So  held  as  to  a  member  of  an  unin- 
corporated joint  stock  company  who  with- 
draw therefrom  and  sold  his  stock,  though 
unable  to  obtain  a  transfer  thereof  on  the 
company's  books.  Norwood  v.  Francis,  25 
App.    D.    C.    463. 

40.  See   4   C.    L.    917. 

41.  Individual  creditors  of  a  deceased 
partner,  who  made  agreement  with  vpidow 
of  deceased  that  if  his  estate  was  insuffi- 
cient to  pay  their  debts  she  would  pay  them 
from  the  profits  of  a  new  partnership  it  was 
proposed  to  form,  held  to  have  no  right  to 
sue  to  compel  an  accounting  by  the  ne\^ 
firm.  Milleman  v.  Kavanaugh  [Pa.]  62  A. 
907. 

42.  Evidence  held  insufficient  to  justify 
tlie  court  in  taking  from  the  jury  the  ques- 
tion as  to  whether  the  sale  by  the  retiring 
partner  had  been  rescinded,  thus  reviving 
such  partner's  liability  to  an  indorsep  of 
the  firm's  paper  who  had  released  him  and 
accepted  the  new  firm  as  debtor.  Johnson 
V.   Wynne    [Ark.]    89   S.   W.    1049. 

43.  Milleman  v.  Kavanaugh  [Pa.]  62  A. 
907. 

44.  4  C.  li  917,  n.  43.  Where  a  new  firm 
assumes  the  liabilities  of  an  old  firm  which 
it  succeeded,  all  the  members  of  the  old 
firm  become  members  of  the  new,  after  the 
dissolution  of  both  firms,  a  bill  may  be  filed 
against  all  the  individual  members  of  the 
two  firms,  and  the  members  of  the  old  firm 
will  be  responsible  for  a  liability  thereof, 
whether  as  members  of  the  old  or  the  new 
firm.  Safe  Deposit  &  Trust  Co.  v.  Cahn 
[Md.]    62    A.    819. 

45.  Acceptance  of  part  payment  by  as- 
signee of  firm  held  not  to  bar  firm  creditor 
from    recovering    balance    from    a    retiring 
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A  retiring  partner,  the  purchaser  of  whose  interest  has  assumed  the  debts  of  the 
firm,  occupies  the  relation  of  a  surety  with  respect  to  such  funds,*"  and  notice  being 
given  to  a  firm  creditor,  he  must  look  primarily  to  the  continuing  partner,  and  the 
retiring  partner  cannot  be  proceeded  against  until  the  remedy  against  the  continuing 
partner  has  been  exhausted.*^  This  rule  does  not  modify  the  original  contract  with 
the  creditor  and  is  based  upon  the  fact  that  the  continuing  partner  has  come  into 
the  sole  possession  of  the  assets,  and  not  upon  his  agreement  with  his  partner  to 
assume  the  debts.*'  The  debts  becoming  due  and  remaining  unpaid,  the  retiring 
partner  may  maintain  a  suit  to  compel  his  principal  to  pay  them.*'  A  novation 
cannot  be  rescinded  without  the  consent  of  the  retiring  partner. °° 

(§4)  C.  Application  of  assets  to  liabilities.  Firm  debts  and  assets.^'^ — There 
is  an  equity  between  partners  giving  them  the  right  to  compel  application  of  firm 
assets  to  the  payment  of  its  debts.'^  This  right  may  be  preserved  by  an  outgoing 
partner  for  his  protection  in  extinguishment  of  partnership  liabilities,  and,  when  so 
preserved,  it  will  inure  to  the  benefit  of  creditors  who  may  claim  through  such 
partner's  equity,^'  but  being  expressly  relinquished,  no  right  remains  in  him  to 
which  the  creditors  can  be  subrogated.^*  A  partnership  has  the  same  right  of  dis- 
position of  the  partnership  assets  that  individuals  enjoy  in  the  law,^'  and  the  part- 
ners may,  during  the  existence  of  the  partnership,  provided  they  act  in  good  f  aith,^° 
convert  joint  or  partnership  property  into  separate  property,  or  separate  into  joint, 
and  the  property  will  on  dissolution  be  held  to  possess  that  character  which  is  thus 
impressed  upon  it.°'  It  follows  that  partnership  creditors  have  no  other  claim  or 
lien  than  creditors  generally  have  on  a  debtors  property,^^  and,  until  equity  obtains 
jurisdiction  of  a  partnership  for  the  purpose  of  winding  up  its  business,  the  right 
to  insist  that  partnership  property  shall  be  applied  primarily  to  the  discharge  of 
partnership  debts  is  one  belonging  solely  to  the  several  partners  themselves,  and  is 
not  available  to  the  creditors  of  the  firm,°°  and  by  the  weight  of  authority  this  is 
true,  though  the  firm  or  partner  be  insolvent. °°  A  partner  has  no  right  to  fraudulent- 
ly use  or  waste  firm  assets."^     As  to  the  other  partners  a  transfer  of  partnership 


partner,  who  was  a  member  of  the  firm  at 
the  time  of  the  creation  of  the  debt  sued 
on.  Smart  v.  Breckinridge  Bank  [Ky.]  90 
S.   "W.   5. 

46.  Tillis  V.  F'olmar  [Ala.]  39  So.  913. 

47,  48.  Morrisey  v.  Herman,  94  N.  T.  S. 
E96. 

49.  TiUis  V.    Folmar    [Ala.]    39   So.   913. 

Forties:  Where  complainant  sold  his  in- 
terest and  that  of  W.  in  a  partnership,  W., 
who  ratified  his  action  and  was  satisfied 
to  look  to  complainant  for  his  share  of  the 
proceeds,  is  not  a  necessary  party  to  a  suit 
to  compel  the  purchasers  to  pay  the  debts 
of  the  firm  as  they  had  agreed.  Tillis  v. 
Folmar    [Ala.]     39    So.    913. 

50.  Fact  that  retiring  partner  urges  col- 
lection of  notes  received  by  continuing  part- 
ner in  name  of  old  Arm  In  resale  of  entire 
business,  and  consents  to  the  application  of 
the  proceeds  to  the  debts  of  the  whole  firm, 
held  not  sufficient  to  take  from  the  jury  the 
question  as  to  whether  the  retiring  partner 
had  ratified  a  rescission  by  the  continuing 
partner  of  the  former's  sale  of  his  inter- 
est to  a  third  person.  Johnson  v.  Wynne 
[Ark.]  89  S.  W.  1049. 

51.  See  4  C.  L.  918. 

62,  as,  64,  55.  Reddington  v.  Franey,  124 
Wis.   590,   102  N.  W.  1065. 

56.     Where  firm  property  by  sale  and  con- 


veyance is  appropriated  to  the  payment  of 
the  individual  debts  of  one  partner,  a 
fraudulent  conveyance  suflicient  to  sustain 
an  attachment  is  established.  Reynolds  v. 
Radke,    112    111.    App.    575. 

57.  First  Nat.  Bank  v.  Brubaker  [Iowa] 
105  N.  W.  116.  Property  conveyed  by  a 
third  person  to  a  partner's  father,  in  ex- 
change for  firm  property  conveyed  by  the 
partner,  does  not  constitute  partnership 
property.     Id. 

58.  Reddington  v.  Franey,  124  Wis.  590, 
102  N.  W.  1065.  A  partnership  creditor  must 
work  out  his  lien  on  the  partnership  prop- 
erty through  one  of  the  partners,  and,  when 
he  cannot  do  this,  he  has  no  enforceable 
lien.  Merkley  v.  Gravel  Switch  Roller  Mills 
Co.'s  Assignee  [Ky.]  90  S.  W.  1059.  Part- 
nership creditors  take  subject  to  liens  exist- 
ing on  the  partnership  property,  to  the 
knowledge  of  the  partners,  at  the  time  of 
the    formation    of    the    partnership.     Id. 

59.  60.  First  Nat.  Bank  v.  Brubaker 
[Iowa]    105  N.  W.   116. 

61.  Where  a  firm  was  heavily  indebted, 
a  sale  by  a  member  thereof  at  the  unusual 
discount  of  $150,  of  two  city  warrants  for 
$1,000  each,  payable  to  his  order  for  money 
due  the  firm  on  a  paving  contract,  held 
void  as  to  the  firm's  creditors.  Case  v. 
McGill    [N.    J.   Eq.]    60   A.    569. 
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property  by  a  partner  in  payment  of  an  individual  debt  to  one  having  notice  of  the 
character  of  the  property  is  voidable  merely,''^  but  if  the  transfer  be  to  an  innocent 
party,  he  takes  good  title  and  is  not  liable  to  the  other  partners,"'  and  in  the  former 
case,  the  purchaser  cannot  set  up  an  estoppel  against  the  other  partner  on  the  grounl 
that  he  did  not  use  due  diligence  in  discovering  his  partner's  fraud,'*  but  an  estoppel 
does  arise  if  the  other  partners  assented  to  the  transaction  with  full  knowledge  of 
the  facts.°°  A  partner  so  applying  firm  property,  the  fact  that  the  creditor  is  also 
a  firm  creditor  does  not  render  such  application  a  payment  of  the  firm  debt  until 
disaffirmance  by  one  of  the  other  partners.""  It  follows  that  a  partner  cannot, 
without  the  consent  of  his  co-partners,  set  off  firm  credits  against  individual  debts.'"' 
Partnership  property  being,  by  consent  of  tlie  partners,  divided  among  themselves, 
one  partner  may  apply  the  property  so  received  by  him  in  payment  of  an  individual 
indebtedness  without  the  consent  of  the  other  partners."'  What  is  above  stated  con- 
stitutes one  of  several  exceptions  to  the  general  rule  that  firm  assets  must  be  applied 
to  the  discharge  of  firm  debts  in  preference  to  the  claims  of  partners  or  of  their  in- 
dividual creditors,""  and  vice  versa,'^"  the  surplus  of  either  fund  being  subject  to  the 
rights  of  the  other  creditors,'''-  each  partner  being  personally  liable  for  the  entire 
amount  of  all  partnership  obligations.''^  The  general  rule  stated  does  not  apply 
when  the  partnership  is  a  silent  one  and  the  business  is  conducted  in  the  individual 
name  of  one  of  the  partners.''^'  A  creditor  of  an  individual  who  becomes  such  in 
reliance  on  certain  assets  belonging  to  the  debtor,  is,  as  to  such  assets,  entitled  to  a 


62.  Morrison  v.  Austin  State  Bank,  113 
111.  App.  651.  Purchaser  is  charg-ed  with 
knowledge  of  the  partner's  want  of  power. 
Partner  sold  groods  in  payment  of  debt  due 
purchaser  by  former  firm  of  which  selling 
partner  was  member.  Murphey  v.  Bush 
[Ga.]  50  S.  E.  1004.  An  agreement  between 
one  partner  and  a  purchaser  to  sell  part- 
nership goods,  and  receive  in  exchange 
therefor  commodities  to  be  applied  to  the 
private  benefit  of  the  individual  partner, 
is  void  as  being  beyond  the  scope  of  the 
partner's  authority,  the  purchaser,  more,- 
over,  being  informed  by  the  very  nature  of 
the  transaction  that  the  act  is  not  within 
the  legitimate  scope  of  the  partnership  busi-, 
ness.  Eady  v.  Newton  Coal  &  Lumber  Co., 
123  Ga.  557,  51  S.  E.  661,  distinguishing  and 
partly  overruling  Perry  v.   Butt,   14   Ga.   699. 

63.  Morrison  v.  Austin  State  Bank,  113 
111.    App.    651. 

64.  Purchaser  is  himself  a  wrongdoer. 
Murphey  v.  Bush   [Ga.]    50  S.  E.  1004. 

66.  Goods  bought  for  sole  use  of  in- 
dividual partner  as  a  firm  purchase.  Stew- 
art  V.    Brubaker    &  Co.,    112    III.    App.    408. 

66.  Riddle  v.  McLester-Van  Hoose  Co. 
lAla.]   40  So.  101. 

67.  Cannot  bind  the  firm  by  an  agree- 
ment with  a  firm  debtor,  to  whom  the  part- 
ner is  indebted,  to  pay  the  firm  a  certain 
amount  to  be  credited  by  the  firm  debtor  on 
the  partner's  liability  to  him.  Dunnett  v. 
Gibson  [Vt]  63  A.  141.  Cannot  apply  pro- 
ceeds of  debts  due  the  firm  to  a  debt  due  by 
him  to  the  firm's  creditor.  Other  partner  may 
set  off  such  payment  against  debt  owed  by 
firm  to  party  who  received  it.  Biddle  v.  Mc- 
Lester-Van   Hoose   Co.    [Ala.]    40    So.    101. 

68.  First.  Nat.  Bank  v.  Brubaker  [Iowa] 
105  N.  W.  116. 

69.  Partnership  assets  being  administer- 
ed in  probate  court.     Ault  v.  Bradley   [Mo.] 

6   Curr.   Law. — 59. 


90  S.  W.  775.  In  case  of  Insolvency  of  a 
firm  the  partnership  property  must  first  be 
applied  to  the  payment  of  the  firm  debts 
before  it  can  be  applied  to  the  individual 
debts  of  the  partners.  The  rule  is  the  same 
even  where  the  partners  are  both  liable  for 
the  personal  debt,  as  where  one  partner  en- 
dorses for  the  other.  In  re  Hallock,  47  Misc. 
571,   96   N.  T.   S.   105. 

70.  Creditors  of  individual  partners  have 
the  exclusive  right  to  have  their  debts  first 
satisfied  out  of  the  property  of  in- 
dividual partners.  Ault  v.  Bradley  [Mo.] 
90  S.  W.  775.  The  personal  assets  of 
a  partner  are  first  applicable  to  his  per- 
sonal   debts,    then    the    surplus    will    be    ap- 

'  plied  to  the  firm  debts.  In  bankruptcy 
proceedings  against  a  partnership,  the  court 
may  order  the  personal  property  of  one  of 
the  partners  to  be  brought  into  court  for 
the  purpose  of  ascertaining  this  surplus  and 
applying  it  to  the  firm  debts,  although  the 
partner  has  not  been  adjudged  a  bankrupt. 
Dickas  v.  Barnes  [C.  C.  A.]  140  F'.  849.  See 
Bankruptcy,   5   C.   L.   367. 

71.  Dickas  v.  Barnes  [C.  C.  A.]  140  F. 
849.  Upon  an  issue  in  involuntary  bank- 
ruptcy proceedings,  as  to  whether  a  partner- 
ship Is  insolvent,  the  property  of  the  in- 
dividual members  must  be  considered.  In 
re  Perley  &  Hays,  138  P.  927.  See  Bank- 
ruptcy,   5    C.    L.    367. 

72.  Bankruptcy  court  administering  bank- 
rupt partnership  estate  has  jurisdiction  to 
take  possession  of  property  of  solvent  part- 
ner and  administer  the  same  as  far  as  nec- 
essary to  a  settlement  of  the  partnership  es- 
tate.    Dickas  v.  Barnes   [C.  C.  A.]  140  F.  849. 

73.  Lien  of  one  selling  goods  to  an  indi- 
vidual for  use  in  his  business,  without  knowl- 
edge of  a  dormant  partner,  held  superior  to 
claims  of  the  partners  or  of  partnership  cred- 
itors.    Case  V.  McGill    [N.   J.   Eq.]    60  A.   569. 
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preference  over  partnership  creditors  of  a  firm  subsequently  formed  by  such  debtor, 
and  to  which  such  property  is  contributed  as  capital.^*  So  long  as  the  partnership  is 
solvent  the  partners  may  dispose  of  their  individual  property  as  they  see  iit/°  and 
firm  creditors  endeavoring  to  set  aside  such  conveyances  as  fraudulent  must  not 
only  show  fraud  but  the  insolvency  of  the  firm.^^ 

§  5.  Rights  of  partners  inter  se.  Duty  to  ohserve  good  faith.'''' — The  delicate 
relation  which  partners  sustain  one  to  the  other,  the  very  nature  of  the  relation, 
makes  it  necessary  that  each  should  rely  upon  the  other  rendering  him  his  full  share 
of  whatever  is  made  out  of  the  partnership  business."*  Each  partner  is  a  trustee 
and  also  a  cestui  que  trust,  a  trustee  so  far  as  his  duties  bind  him,  and  a  cestui  que 
trust  so  far  as  the  duties  rest  on  the  rest  of  the  partners.'^  Each  must  therefore 
observe  good  faith  in  all  dealings  with  firm  and  co-partner,^"  and  must  refrain  from 
all  concealment  in  regard  to  the  transaction  of  the  firm's  business.*^  Failing  to  so  do 
and  deriving  benefit  therefrom,  he  will  be  treated  in  equity  as  a  trustee  for  the 
firm.*^  A  partner  cannot,  by  a  secret  agreement  with  a  third  person,  derive  any 
benefit  from  a  contract  between  such  person  and  the  firm.*^     A^Tiere  one  partner  has 


i 


74.  A  brick  company,  in  pursuance  of  its 
contract  with  a  contractor  furnishing  him, 
In  his  name  and  on  his  credit,  brick  for  the 
performance  of  a  street  paving  contract  with 
a  city,  held,  it  having  recovered  a  Judg- 
ment therefor,  entitled  to  a  preference 
over  partnership  creditors  of  a  firm  sub- 
sequently formed  by  the  contractor  to  car- 
ry out  the  paving  contract  as  to  payments 
due  by  the  city  on  such  contract.  Case  v. 
McGill  [N.  J.  Eq.]  60  A,  569.  The  fact  that 
the  brick  company  continued  to  perform 
its  contract  after  the  formation  and  knowl- 
edge of  the  partnership,  held  not  to  alter 
the  case.     Id. 

75,  76.  Holmes  Bros.  v.  Ferguson-McKin- 
ney   Dry   Goods  Co.    [Miss.]    39   So.   70. 

77.  See  4   C.  L.  919. 

78.  Burgess  v.  Deierling,  113  Mo.  App. 
383,  88  S.  W.  770.  Law  requires  good  faith 
and  mutual  trust  between  partners.  Ehr- 
mann V.  Stitzel  [Ky.]  90  S.  W.  275.  In  ac- 
counting between  partners  preparatory  to  a 
sale  of  one  partner's  interest,  held  sellingi, 
partner  need  not  keep  watch  on  purchasing^ 
partner  while  latter  was  making  an  ac- 
counting. Id.  In  transactions  between 
partners  concealment  becomes  fraudulent 
when  it  is  the  duty  of  the  partner  having 
knowledge  of  the  facts  to  disclose  them  to 
the  other,  and  obviously  an  intentional  mis- 
representation of  the  facts  by  one  partner 
to  the  other  would  be  a  greater  fraud  than 
mere  concealment.     Id. 

70.     McKinley  v.  Lynch  [W.  Va.]  51  S.  E.  4. 

80.  Managing  partner  purchased  engine 
and  caboose,  rented  them  to  firm,  and  upon 
dissolution  sought  to  charge  firm  with  en- 
gine and  caboose  at  even  greater  price  than 
he  paid.  Dixon  v.  Paddock  [Va.]  51  S.  E. 
841.  A  managing  partner  has  no  right  to 
use  the  Arm  offices  for  a  private  competing 
business  and  charge  the  firm  with  total 
salaries  and  office  expenses.  Id.  Where  a 
partner,  in  assisting  the  Arm  receiver  in 
making  up  a  list  of  assets  which  were  to 
be  sold  in  bulk,  concealed  the  existence  of 
certain  assets  of  which  the  receiver  and 
the  other  partner  were  ignorant,  and  after- 
wards, at  the  receiver's  sale,  purchased,  in 
behalf  of  a  corporation  in  which  he  was  the 


chief  stockholder,  the  assets  of  the  firm 
in  gross,  the  assets  concealed  did  not  pass 
by  the  sale.  Crawford  v.  Stainback  [Ark.] 
88  S.  W.  9^1.  Where  min*ing  expert  ■was  to 
investigate  mines  and  defendant  was  to  buy 
desirable  ones,  profits  to  be  shared,  facts 
held  insufficient  to  show  fraud  by  one  part- 
ner on  his  co-partner.  Rutan  v.  Huck 
[Utah]  83  P.  833.  Under  a  partnership  con- 
tract for  mining  transactions,  defendant, 
who  for  want  of  funds  had  to  sell  an  in- 
terest in  a  mine,  held  accountable  otilv  for 
the  price  received  in  the  absence  of  evidence 
of   fraud.     Id. 

8t,  82.  McKinley  v.  Lynch  [W.  Va.]  51 
S.   R.    4. 

83.  Partner  in  theatrical  firm  claimed 
royalties  on  plays  used  by  the  firm  on  the 
ground  that  he  collaborated  in  the  produc- 
tion of  them.  David  Belasco  Co.  v.  Klaw, 
97  N.  T.  S.  712.  Where  a  partner  made  an 
agreement  with  firm  creditors,  without  the 
knowledge  of  the  other  partner,  whereby 
a  mortgage  on  the  business  was  foreclosed 
and  the  property  and  business  were  pur- 
chased by  the  creditors,  and  the  business 
was  then  continued  with  an  understanding 
that  when  the  creditors  were  paid  the  busi- 
ness and  property  should  be  turned  over  to 
the  partner  with  whom'  this  secret  agree- 
ment was  made,  and  thereafter  a  corporation 
was  formed,  with  the  members  of  the  new 
partnership  as  stockholders,  the  other  part- 
ner in  the  old  firm  being  thereafter  exclud- 
ed from  the  business,  such  other  partner, 
after  sleeping  on  his  rights  for  five  years, 
was  not  entitled  to  have  the  sales  set 
aside  or  to  any  relief,  except  to  have  the 
agreement  made  with  the  creditors  treated 
as  having  been  made  for  the  benefit  of  the 
firm  because  of  the  duty  of  the  partner  who 
made  the  agreement  to  act  for  the  benefit 
of  the  firm.  Whatever  actual  interest  this 
partner  had  in  the  corporation  was  held  to 
be  for  the  benefit  of  himself  and  his  former 
partner,  who  by  paying  the  creditors  their 
claims  might  have  an  assignment  from  them 
of  their  stock,  which  he  would  hold  subject 
to  an  accounting  between  himself  and  the 
partner  who  made  the  agreement.  Lamb  v. 
Lamb  [Mich.]  12  Det.  Leg.  N.  65,  103  N.  W.  B33, 
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charge  of  one  part  of  the  firm  husiness  and  the  other  partner  has  charge  of  the 
other  part,  if  either  wishes  to  purchase  ,the  interest  of  the  other  in  the  business 
he  must  make  full  disclosures  as  to  the  part  of  the  business  conducted  by  him.** 
Equity  will  not  interfere  with  an  exercise  of  discretion  unless  abusive.*^ 

Power  of  majoriiy^^—lTX  a  mining  partnership  those  having  a  majority  interest 
may  control  its  management  in  all  things  necessary  for  its  proper  administration.*^ 

Firm  accounts}^ — A  partner  must  keep  an  accurate  and  full  account  of  funds 
drawn  by  him  from  the  firm,  and  such  account  must  show  the  disposition  of  the 
money.*" 

§  6.  Aciions.  A.  By  firm  or  partner.^" — At  common  law  a  partnership  can- 
not bring  suit  in  its  firm  name,"^  and  statutes  authorizing  suits  against  a  partnership 
in  the  firm  name  do  not  alter  the  rule."-  nor  can  an  appeal  be  maintained  in  the 
firm  name."^  A  summons  which  contains  the  name  of  a  partnership  as  plaintiff, 
without  mentioning  the  individual  names  of  the  partners,  is  not  a  nullity  but  is 
merely  irregular  and  may  be  cured  by  amendment,"*  and  the  action  should  not  be 
dismissed  without  giving  the  plaintifE  a  chance  to  so  amend."''  In  the  absence  of 
statutory  provision  to  the  contrary,  one  partner  cannot  maintain  an  action  upon  a 
firm  claim,"'  though  a  silent  partner  need  not  be  joined  as  plaintiff."''  But  one 
partner  can  sue  to  redress  an  individual  wrong  committed  on  him  by  the  other 
partner  without  joining  such  partner."*     A   co-partnership   suing  in  the  federal 


84.  Partners,  having  charge  of  sale  of 
coal,  purchased  from  partners  having  charge 
of  securing  options.  McKinley  v.  Ljnnch 
[W.    Va.]    51    S.    E.    4. 

83.  Where  defendant  took  title  to  prop- 
erty purchased  by  a  partnership  for  the  pur- 
pose of  resale,  there  being  no  agreement 
as  to  the  time  or  price  of  the  resale,  equity 
will  not  interfere  with  defendant's  refusal 
to  sell  the  property  at  a  price  offered  there- 
for in  the  absence  of  evidence  that  such 
refusal  was  unreasonable.  Mitchell  v.  J?on- 
kin,  109  App.  Div.  165,  95  N.  T.  S.  669.  'OTider 
a  partnership  contract  for  mining  transac- 
tions, defendant,  who  for  want  of  funds  had 
to  sell  an  interest  in  a  mine,  held  account- 
able only  for  the  price  received  in  the  ab 
sence  of  evidence  of  fraud.  Kutan  v.  Huck 
[Utah]   83  P.  833. 

8«.     See  4  C.  L,.  919. 

87.  Blackmarr  v.  Williamson,  B7  W.  Va. 
249,   50   S.   E.    254. 

88.  See  4  C.  L.  919. 

SO.  General  testimony  that  the  money 
was  used  for  the  firm  is  insufficient.  Es- 
callier   v.   Baines    [Wash.^    82    P.    181. 

90.  See  4  C.  L.  919. 

91.  Thornton,  Nesbitt  &  Co.  v.  First  Nat. 
Bank  [Ala.]  40  So.  78;  W^estern  Union  Tel. 
Co.  V.  Hirsch  [Tex.  Civ.  App.]  84  S.  W.  394; 
Doll  V.  Hennessy  Mercantile  Co.  [Mont.]  81 
P.  625. 

Illustrations:  Where  the  petition  set  forth 
that  L.  Hirsch,  "hereafter  styled  plaintiffs,"- 
is  a  firm  composed  of  specified  persons,  held 
suit  was  by  alleged  members  as  individuals. 
Western  Union  Tel.  Co.  v.  Hirsch  [Tex. 
Civ.  App.]  84  S.  W.  394.  A  suit  by  certain 
parties  named  as  plaintiff,  with  the  addi- 
tion of  "partners  as"  giving  the  Arm  name, 
is  not  a  suit  in  the  name  of  the  partnership, 
the  words  "partners  as,  .etc.."  being  merely 
descriptio  personae.  Thornton,  Nesbitt  & 
Co.  v.  First  Nat.   Bank    [Ala.]    40   So.    78. 

92.  Code     Civ.     Proc.      §      590,      construed.  I 


Doll  V.   Hennessy  Mercantile   Co.    [Mont.]    81 
P.    625. 

93.  Even  though  the  action  was  brought 
in  the"  individual  na^^res  of  the  partners. 
Thornton,  Nesbitt  &  (ao.  v.  First  Nat.  Bank 
[Ala.]    40    So.    78. 

94.  Action  in  justice's  court.  Morgridge 
V.   Stoefer   [N.   D.]    104  N.  W.    1112. 

9.5.  Morgridge  v.  Stoefer  [N.  D.]  104  N. 
W.   1112. 

96.  Action  against  stranger  for  conver- 
sion of  firm  assets.  Doll  v.  Hennessy  Mer- 
cantile Co.  [Mont.]  81  P.  625.  Where,  after 
the  institution  of  a  suit  by  a  partnership 
consisting  of  two  members,  a  supplemental 
bill  was  filed  by  one  of  the  partners  alone, 
alleging  the  transfer  to  him  of  the  other's 
interest  in  the  subject-matter  of  the  suit 
and  in  the  firm,  but  the  master  found  that 
the  outgoing  partner  retained  an  interest 
in  the  suit  in  that  the  record  of  the  transfer 
showed  that  he  retained  the  right  to  one- 
half  of  the  proceeds  of  any  recovery  and 
was  to  pay  one-half  the  costs,  the  failure 
to  join  the  outgoing  partner  as  a  co-com- 
plainant was  ground  for  dismissing  the  bill. 
Bulte  V.  Iglehart  Bros.    [C.  C.  A.]   137  F.   492. 

97.  The  judgment  will  nevertheless  be 
binding  upon  'him.  Masterson  v.  Heitmann 
&  Co.  [Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  8,  87 
S.  W.  227. 

98.  Under  the  Montana  Civil  Code,  §  3232, 
providing  that  one  partner  cannot  dispose 
of  the  whole  firm  property  at  once,  unless 
the  business  has  been  wholly  abandoned  by 
his  co-partner  or  co-partners,  where  one 
partner  disposes  of  the  whole  stock  of  the 
firm,  held  the  other  partner  could  sue  the 
purchaser  for  a  conversion  of  his  share  with- 
out joining  his  co-partner.  Doll  v.  Hen- 
nessy Mercantile  Co.  [Mont.]  81  P.  625. 
Nor  can  the  purchaser  defend  on  the  ground 
that  as  purchaser  of  an  interest  in  the 
partnership   he   is    entitled   to  an   accounting 
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courts,  the  citizenship  of  the  parties  composing  it  must  be  alleged  and  must  be  such 
as  to  confer  Jurisdiction,  the  names  of  the  partners  need  not,  however,  be  alleged."" 
Under  the  common  law  the  defendant  may  challenge  the  averment  of  the  citizen- 
ship of  the  members  of  the  association  by  plea  in  abatement,  unless  waived  by  plead- 
ing to  the  merits.^ 

After  dissolution  a  partnership  may  still  maintain  an  action,  provided  the 
firm  affairs  have  not  been  entirely  settled.^ 

A  verdict  in  favor  of  a  partnership  should  show  that  it  is  in  favor  of  the  firm 
and  not  the  individual  membfers  as  such."  A  judgment  in  favor  of  a  partnership 
in  the  firm  name  is  irregular  but  not  void.* 

(§6)  B.  Against  firm  or  partner.  Pleading  and  proof  of  partnership.^ — 
In  the  absence  of  some  claim  against  him  a  former  partner  is  not  a  necessary  party 
to  an  action  against  the  firm.*  At  common  law,  in  order  to  render  a  judgment 
against  the  firm,  all  the  partners  must  be  served,'  but  failure  to  so  do  does  not 
prevent  judgment  against  the  partners  served.*  Nonjoinder  of  a  partner  may  be 
reached  by  a  motion  to  dismiss,  and  is  waived  by  pleading  to  the  merits.*  By 
statute  in  many  states  a  judgment  may  be  rendered  against  a  partnership  where 
process  is  served  on  one  of  the  partners,^"  and  a  judgment  so  rendered  will  bind 
the  partnership  property  as  well  as  the  separate  property  of  the  individual  partner 
served  with  process."  A  voluntary  appearance  without  service  by  a  member  of  a 
firm,  or  by  all  its  members  by  attorney,  will  have  a  like  effect.^^  Where  a  suit  is 
brought  against  a  firm,  no  recovery  can  be  had  against  one  partner  on  an  individual 
liability,^^  though  by  statute  in  some  states  judgment  may  be  rendered  against  a 


before  being-  liable  to  a  suit  at  law  by  the 
nonassenting   partner.     Id. 

99.  A  declaration  alleging-  that  plaintiff 
•was  a.  partnership  organized  under  Mich. 
Comp.  La-ws  1897,  c.  160,  §§  6070,  6089,  having 
its  principal  place  of  business  in  K.  and 
authorized  to  sue  and  he  sued  in  the  name 
of  T.  Company,  Limited,  and  that  each  and 
every  partner  -tvas  a  citizen  of  Michigan, 
held  sufficient.  Yonkerman  Co.  v.  Fuller's 
Adv.  Ag.,  135  F.  613.  Citizenship  of  members 
must  be  alleged.  Fred  Macey  Co.  v.  Macey 
[C.  C.  A.]  135  F.  725.  "Limited  partnerships" 
organized  under  2  Comp.  Laws  Mich.  pp. 
1S83,  1888,  as  amended  by  Pub.  Acts  1903, 
pp.  398-404,  are  not  corporations  so  as  to 
become  citizens  of  a  state  for  the  purposes  of 
federal  jurisdiction.     Id. 

1.  Yonkerman  Co.  v.  Fuller's  Adv.  Ag., 
135  F.  613. 

Jfotc!  "In  those  states  which  have  adopt- 
ed the  Code  of  Civil  Procedure,  such  allega- 
tion may  be  challenged  by  general  or  special 
denial  In  a  plea  to  the  merits." — From  Yonk- 
erman  Co.   v.  -Fuller's   Adv.   Ag.,    135    F.   613. 

2.  American  Cotton  Co.  v.  Whitfield  [Tex. 
Civ.  App.]   13  Tex.  Ct.  Rep.  112,   88  S.  W.  300. 

3.  A  verdict  in  favor  of  one  of  the  plain- 
tiffs In  an  action  by  a  partnership  is  suffi- 
cient to  sustain  a  judgment  for  the  partner- 
ship where  the  whole  record  shows  that  the 
verdict  is  intended  to  be  for  the  partnership. 
Masterson  v.  Heitmann  &  Co.  [Tex.  Civ. 
App.]  13  Tex.  Ct.  Rep.  8,  87  S.  W.  227. 

4.  Meyer  v.  Wilson  [Ind.  App.]  76  N.  B. 
748. 

6.     See  4  C.  L.  920. 

«.  The  failure  to  join  a  former  partner 
as  a  party  defendant  in  an  action  for  equi- 
table   relief    including    an    accounting,     the 


partnership  having  been  the  fiscal  agents 
and  brokers  of  the  plaintiff,  is  not  fatal  to 
the  case  on  demurrer  where  the  averments 
of  the  biU  show  that  after  the  partner  had 
retired  the  other  partners  entered  into  an 
arrangement  with  the  plaintiff  which  enti- 
tled him  to  treat  them  as  the  only  parties 
liable  for  the  matters  in  issue.  Bay  State 
Gas  Co.  V.  Lawson,  188  Mass.  502,  74  N.  E. 
921. 

7.  Shumaker  on  Partnership  [2nd  Ed.] 
p.    248,    §    136. 

8.  Action  to  enforce  subcontractor's  Hen. 
The  lien  may  also  be  enforced  as  against  the 
undivided  interest  of  the  partner  served. 
Kneisley  Lumber  Co.  v.  Stoddard  Co.,  113  Mo. 
App.  306,  88  S.  W.  774.  Where  the  individual 
members  of  a  firm  have  been  joined  in  an 
action  against  a  partnership  and  notice  has 
been  served  on  them  individually,  individual 
judgments  may  b.e  rendered  against  them 
for  any  liability  shown  as  against  the  firm 
of  which  they  are  members.  Ogle  v.  Miller 
[Iowa]  104  N.  W.  502.  Under  Const.  §  147, 
a  personal  judgment  against  the  members 
of  a  firm  for  a  firm  debt,  rendered  in  a  suit 
to  set  aside  alleged  fraudulent  conveyances 
by  them,  held  not  reversible  error.  Holmes 
Bros.  v.  Ferguson-McKinney  Dry  Goods  Co. 
[Miss.]    39    So.    70. 

9.  Armour  &  Co.  v.  Ward  &  Co.  [Vt.] 
61  A.  765. 

10.  Rev.  St.  1895.  art.  1347,  so  provides. 
State  V.  Cloudt  [Tex.  Civ.  App.]  84  S.  W. 
415.  Under  Comp.  Laws,  §  840,  service  upon 
one  partner  authorizes  a  judgment  against 
all.     Hirsh  v.   Fisher    [Mich.]    101   N.   W.   48. 

11.  12.  State  V.  Cloudt  [Tex.  Civ.  App.] 
84  S.  W.  415.  ^^^ 

13.     Ogle  V.  Miller   [Iowa]    104  N.  W.   602. 
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partner  in  a  suit  against  the  firm.^*  Where  suit  is  brought  against  a  partnership 
and  service  is  had  only  on  one  of  the  partners,  a  dismissal  as  to  the  other  partners 
and  talcing  judgment  against  the  partner  served  operates  to  dismiss  the  suit  as 
against  the  firm,  leaving  the  partner  served  to  answer  individually  for  the  debt;^^ 
but  in  those  states  where  partners  are  jointly  and  severally  liable  for  firm  debts,  the 
taking  of  such  judgment  does  not  relieve  the  other  partner  from  liability,^*  but  it 
does  constitute  a.n  election  by  plaintiff  not  to  proceed  against  the  defendants  as 
partners,  and  an  abandonment  of  his  right  to  look  primarily  to  the  assets  of  the 
partnership  for  the  payment  of  his  debt,^'  and  is  a  bar  to  any  suit  on  the  same 
demand  against  the  partnership.^*  In  Colorado  the  only  judgment  that  can  be 
rendered  against  a  co-partnership  on  a  firm  debt  or  obligation  is  one  against  the 
co-partnership  jointly,  and  the  partners  summoned  or  appearing,  whether  the 
summons  is  served  upon  all  or  one  or  more  of  the  defendants,^"  and  a  judgment 
rendered  against  a  eo-partnership  upon  a  firm  debt  or  obligation,  where  service  is 
had  upon  less  than  all  the  partners,  is  a  merger  of  the  debt  or  obligation  in  the 
judgment  and  a  bar  to  a  subsequent  action  against  the  partners  not  served.^" 

No  action  can  be  maintained  against  a  firm  upon  a  several  and  individual  con- 
tract of  the  partners,^^  but  where  partners  are  improperly  joined  in  an  action  upon 
a  several  and  individual  liability,  the  complaint  may  be  dismissed  as  to  any  found 
not  liable."^  In  an  action  for  negligence  brought  against  defendants  "as  individuals 
or  as  partners,"  defendant  cannot  be  compelled  to  elect  whether  he  will  proceed 
against  defendants  as  individuals  or  as- partners,^*  and  in  such  a  case  plaintiff  may 
inquire  into  the  business  relations  of  defendants  between  themselves.^* 

The  complaint  in  an  action  against  a  partnership  should  show  with  reasonable 
certainty  that  the  defendants  are  sued  in  their  capacity  as  partners^^  and  should 
allege  the  time  in  which  it  is  claimed  that  the  defendants  were  partners.''"  A  plea 
in  an  action  against  the  members  of  a  partnership  in  their  individual  capacity, 
which  sets  up  as  a  defense  a  contract  alleged  to  have  been  made  with  them  as  part- 


Under  Iowa  Code,  §  3560,  where  the  declara- 
tion in  an  action  against  a  partnership  Is 
amended  so  as  to  set  up  an  individual  lia- 
bility on  the  part  of  one  of  the  members 
who  was  served  with  notice  of  the  action 
as  a  member  of  the  partnership,  but  no 
notice  of  the  amendment  was  served  on  such 
partner,  an  individual  judgment  could  not 
be  rendered  against  him.  Id.  Under  the 
"Vermont  Statute,  providing  that  judgment 
may  be  taken  against  such  defendants  as 
are  defaulted  and  such  as  are  found  liable, 
notwithstanding  that  all  the  defendants  are 
found  not  jointly  liable,  a  judgment  against 
one  member  of  a  partnership,  the  other 
member  not  being  served,  cannot  be  render- 
ed upon  a  showing  of  joint  liability.  The 
defect,  however,  is  waived  by  the  partner 
served  by  pleading  to'  the  merits.  Armour 
&     Co.    V.    Vfard    &    Co.     [Vt.]     61    A.    765. 

14.  Under  Mo.  Rev.  St.  1899,  §§  624,  892, 
SS9.  Hodel-Mutti  Mfg.  Co.  V.  Ham,  112  Mo. 
App.    718.    87    S.    W.    608. 

15,  16,  17,  18.  Cowan  v.  Leming,  111  Mo. 
App.    253,    85    S.    "W.    953. 

10,  20.  Blythe  V.  Cordingly  [Colo.  App.] 
80  P.    495. 

21.  Contract  of  guaranty  signed  In  firm 
name,  but  "severally  and  individually"  guar- 
anteeing, etc'.  New  Tork  Fire  Proof  Tene- 
ment Ass'n  v.  Stanley,  94  N.  T.  S.  160.  But 
the    fact   that    the    note    sued    on    is    signed 


by  one  of  the  partners  alone  will  not  pre- 
clude a  recovery  against  the  firm  where 
it  appears  that  It  was  given  in  behalf  of 
the  firm  and  that  the  firm  has  had  the  bene- 
fit of  the  transaction.  Beckwlth  v.  Mace 
[Mich.]    12   Det.    Leg.  N.    124,   103   N.   W.    569. 

22.  Firm  sued  on  several  and  individual 
guaranty  signed  by  one  partner  in  firm  name. 
New  Tork  Fire  Proof  Tenement  Ass'n  v. 
Stanley,    94   N.   T.    S.    160. 

23,  24.  Lewes  v.  Crane  &  Sons  [Vt.]  62  A. 
60. 

25.  Where  the  complaint  In  Its  caption 
designates  the  members  of  the  defendant 
partnership  by  their  individual  names,  and 
the  complaint  itself  alleges  that  these  per- 
sons are  partners,  a  subsequent  reference 
to  the  partners  as  "defendants"  Is  not  sub- 
ject to  an  objection  for  ambiguity,  the  word 
"defendants"  In  the  connection  in  which 
it  is  used  being  understood  as  referring  to 
defendants  in  their  relation  as  partners. 
Butler   V.    Delafleld    [Cal.   App.]    82   P.    260. 

2«.  The  Wisconsin  statute  (Rev.  St!  1898, 
§  4197)  under  which  an  irrebutable  pre- 
sumption arises  whenever  the  pleadings  al- 
lege that  "the  plaintiff  or  defendant  or 
third  persons  were  partners  at  any  particu- 
lar time,"  unless  such  allegation  is  denied 
in  the  manner  provided  by  the  statute,  does 
not  require  the  time  to  be  specified  by  days 
and   dates   as  to  all  the   times  at  which   the 
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ners,  should  show  that  it  wqs  made  with  them  in  this  capacity.^'  A  demurrer 
filed  in  the  name  of  a  firm  is  the  demurrer  of  all  the  defendants  composing  the 
partnership  in  their  partnership  capacity.^* 

Where  the  existence  of  the  partnership  is  not  denied,  there  is  no  necessity  of 
proof  on  the  subject/'  but  where  the  answer  denies  the  existence  of  the  partner- 
ship, it  miist  be  proved,^"  and  the  burden  of  proof  isAipon  the  party  alleging  its 
existence.^'- 

A  partnership  may  be  proved  by  evidence  of  the  acts,  dealings,  conduct,  ad- 
missions, and  declarations  of  the  parties  themselves,  or  by  direct  proof  in  different 
lines.'^  General  rules  as  to  the  admissibility  of  evidence  apply.^''  The  sufficiency 
of  the  evidence  is  for  the  jury.^* 

Abatement.^^ — Failure  to  serve  one  of  the  members  of  the  defendant  partnership 
is  ground  for  abatement.^^  Upon  the  death  of  one  partner  after  a  judgment  against 
the  firm  in  an  action  for  tort,  an  appeal  may  be  prosecuted  against  the  survivor. ''' 

Judgment  and  subsequent  proceedings.^^ — Judgment  against  a  partnership  in 
the  firm  name  is  irregular  but  not  void.^'*  Under  some  circumstances  judgment 
may  be  rendered  against  the  individual  defendants  or  one  or  more  of  them,  though 
the  action  is  against  them  in  their  relation  as  partners.^" 


pleading  shall  be  deemed  to  allege  a  part- 
nership. Woolsey  v.  Henke  [Wis.]  103  N. 
W.  267. 

27.  Thoug-li  the  name  "Artope  &  Whitt 
Co."  standing  alone  would  import  a  corpo- 
ration, where  the  plea  shows  that  it  was  a 
partnership  the  name  will  be  construed 
merely  as  a  trade  name.  Whitt  v.  Blount 
[Ga.]    53    S.    E.    205. 

28.  Suit  in  equity  against  members  of 
firm  in  own  right  and  as  partners.  Allen 
V.    Wilkinson    [W.    Va.]    62    S.    E.    454. 

29.  Sanger  Bros.  v.  Corsicana  Nat.  Bank 
[Tex.  Civ.  App.]  87  S.  W.  737.  Wis.  Rev. 
St.  1898,  §  4197,  raises  an  irrebutable  pre- 
sumption that  the  allegations  are  true  when- 
ever the  pleadings  allege  that  "the  plaintiff 
or  defendant  or  third  persons  were  partners 
at  any  particular  time."  unless  denied  in  the 
manner  provided  by  that  section.  Woolsey 
V.  Henke  [Wis.]   103  N.  W.  267. 

30.  Hart  v.  Foley  [Ind.  T.]  91  S.  W.  33; 
Clifton  V.  Royse  Cotton  Oil  Co.  [Tex.  Civ. 
App.]  87  S.  W.  182;  McDonald  Bros.  v.  Camp- 
bell   [Minn.]    104    N.    W.    760. 

31.  Clifton  &  Wadkins  v.  Royse  Cotton 
Oil  Co.  [Tex.  Civ.  App.]  87  S.  W.  182;  Thomp- 
son V.  Walsh,  140  F'.  83;  McDonald  Bros.  v. 
Campbell  [Minn.]  104  N.  W.  760;  Mitchell 
v.  Jensen  [Utah]  81  P.  165;  Jones  v.  Burn- 
ham,  Williams  &  Co.  [C.  C.  A.]  138  F.  986. 
So  also,  where  the  evidence  shows  that  the 
dealings  forming  the  basis  of  a  suit  against 
an  alleged  partnership  were  had  solely  "with 
one  of  the  alleged  members  who  managed 
the  firm,  it  is  necessary,  in  order  to  charge 
the  other  defendants,  to  find  what  relation 
they  had  with  the  firm  or  the  business  or 
dealings  carried  on  in  the  firm  name.  Mitch- 
ell v.  Jensen  [Utah]  81  P.  165.  In  an  action 
against  a  firm,  there  being  no  evidence  that 
such  a  firm  existed  or  that  one  of  the  de- 
fendants was  a  partner  therein,  held  error 
to  render  judgment  against  such  alleged 
firm  and  partner.  Russell  v.  Bellinger 
[Ala  ]    40    So.    132.     See    ante,    §    1,    Evidence. 

32.  Jones  v.  Purnell  [Del.]  62  A.  149.  See 
ante  §  1,  Evidence. 


33.  In  an  action  against  a  partnership  for 
the  price  of  goods  sold  and  delivered,  only 
one  partner  being  served,  oral  testimony 
that  defendant  who  was  served  ordered  the 
goods,  that  they  were  accepted  and  used  by 
defendants  but  not  taid  for,  held  admissible. 
Hirsh  V.  Fisher  [Mich.]  101  N.  W^.  48.  Also 
affidavit  served  with  the  summons  to  the 
effect  that  defendants  "were  justly  indebted 
to  the  plaintiffs  in  a  certain  sum  for  goods 
sold  and  delivered  held  admissible,  though 
it  did  not  state  that  affiant  was  agent,  at- 
torney,   or    bookkeeper    for    plaintiffs.     Id. 

Proof  of  partuer's  authority.  Evidence 
admissible  under  special  count:  Under  a 
special  count  In  assumpsit  against  a  part- 
nership alleging  the  co-partnership,  the 
holding  out  of  one  of  the  partners  as  manager 
of  the  business,  with  authority  to  promote  the 
business  of  the  firm,  and  a  purchase  by  him 
of  the  property  the  price  of  which  was 
sought  to  be  recovered,  it  was  competent  to 
prove  authority  or  a  holding  out  of  the 
partner  as  one  authorized  to  act  for  the 
partnership  in  the  transaction  in  question. 
Beckwith  v.  Mace  [Mich.]  12  Det.  Leg.  N. 
124,  103  N.  W.  559. 

34.  Jones  v.  Purnell  [Del.]  62  A.  149; 
McDonald  Bros.  v.  Campbell  [Minn.]  104  N. 
W.  760;  McKibben  v.  Day  [Neb.]  104  N.  W. 
752;  Berry  v.  Pelneault,  188  Mass.  413,  74 
N.  E.  917;  Pay  v.  Walsh  [Mass.]  77  N.  B.  44; 
Gay  V.  Ray  [Mass.]  75  N.  E.  138.  See  ante 
§  1,  Evidence. 

35.  See  4   C.  L.   921. 

3(1.  And  is  therefore  waived  as  to  the 
partner  served  by  his  pleading  to  the  merits. 
Armour  &  Co,  v.  Ward  &  Co.  [Vt.]  61  A. 
765.  As  to  the  practice  when  all  the  mem- 
bers are  not  served,  see  ante  this  section. 
Pleading  and   Proof    of   Partnership. 

37.  Robertson  v.  Ford,  164  Ind.  538  74  N 
E.   1. 

38.  See  4  C.   L.    921. 

39.  Meyer  v.  Wilson  [Ind.  App.]  76  N  B 
748. 

40.  See  ante  this  section.  Pleading  and 
Proof   of  Partnership. 
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(§6)  G.  Between  partners.*^ — Until  there  has  been  a  settlement  or  an  ac- 
counting one  partner  cannot  sue  another  at  law  upon  any  claim  arising  out  of  their 
relation  as  partners  or  connected  therewith,*^  and  this  rule  may  extend  to  one 
who  is  not,  strictly  speaking,  a  partner.^^  The  suit  being  upon  a  common-law  de- 
mand the  same  rule  applies,  though  the  ultimate  relief  under  the  statute  is  to  be 
administered  by  a  court  of  equity.**  There  need  be  no  express  promise  to  pay, 
for  one  is  implied  in  closing  the  books  and  stating  a  balance,*"'  nor  can  a  purchaser 
of  the  interest  of  one  of  two  or  more  co-partners  sue  at  law  for. his  share.*"  But 
where  the  partnership  affairs  have  been  adjusted  and  nothing  remains  to  be  done 
but  to  pay  over  an  amount  due  from  one  to  the  other,  to  be  ascertained  by  a  reckon- 
ing as  to  one  single  item  or  even  as  to  several  items,  there  being  no  complications 
of  any  kind,  an  action  at  law  may  be  maintained.*''  So  also  where  the  partnership 
was  for  a  single  venture  or  special  purpose  which  has  been  closed,  and  nothing  re- 
mains but  to  pay  over  the  claimant's  share  of  the  proceeds.*'  Where  one  sells  his 
interest  in  the  partnership  to  another  partner,  he  may  maintain  an  action  for  the 
price.*'  A  partner  can  sue  his  co-partner  at  law  upon  a  claim  not  arising  out  of  a 
partnership  transaction.'" 

General  rules  as  to  instructions  apply.^^ 


41.  See  post  Accounting,  §  7-  E.  See,  also, 
4   C.   L.   921. 

42.  Ledford  v.  Emerson  [N.  C]  52  S.  E. 
641;  Gillespie  v.  Salmon  [Cal.  App.]  84  P.  310; 
Mitchell  V.  Tonkin.  109  App.  Div.  165,  95 
N.  Y.  S.  669.  An  action  at  law  will  not  lie  at 
the  instance  of  one  partner  against  another 
for  the  balance  due  him  where  one  or  more 
items  have  prevented  a  settlement  and  a 
promise  to  pay  by  the  one  to  the  other. 
McGinty  v.  Orr,  110  Mo.  App.  336.  85  S.  W. 
955.  One  partner  dannot  sue  his  co-partner 
at  law  to  recover  his  share  of  the  firm 
assets,  the  amount  to  which  he  is  entitled 
being  dependent  upon  a  settlement  of  the 
partnership  affairs  and  an  adjustrnent  of 
the  balances  between  the  partners.  'Doll  v. 
Hennessy  Mercantile  Co.  [Mont.]  81  P.  625. 
So  held  in  an  action  by  administrator  of 
one  partner  in  a  suit  to  set  aside  an  alleged 
fraudulent  conveyance,  it  appearing  that 
the  debt  asserted  by  the  plaintiff  was  In- 
curred in  the  course  of  dealings  between 
partners  and  was  regarded  as  a  partnership 
matter.  Mertens  v.  Mertens,  48  Misc.  235, 
96  N.  T.  S.  785.  Where  partnership  articles 
provided  that  as  security  for  the  'perform- 
ance of  the  covenants  therein  contained  each 
of  the  parties  should  deposit  a  jndgment 
note  with  a  notary  to  be  "retained  for  the 
uses  of  the  co-partnership,  and  if  any  of  the 
parties  fail  to  well  and  truly  do  and  perform 
any  of  their  duties  in  manner  hereinafter 
set  forth,  the  notes  of  such  co-partner  should 
be  given  to  the  remaining  partners  at  the 
discretion"  of  the  notary,  held  not  to  con- 
template that  the  notes  should  be  used  by 
one  of  the  partners  to  enforce  claims  against 
the  others  without  any  prior  accounting. 
Herman  v.  Potamkin.  24  Pa.  Super.  Ct.   11. 

43.  Amount  due  from  surviving  partner 
to  one  who  advanced  money  to  deceased 
partner  to  engage  in  a  joint  adventure  un- 
der an  agreement  for  profits,  and  the  busi- 
ness of  which  the  deceased  partner  con- 
tributed to  the  partnership,  held  ascertain- 
able only  by  an  accounting.  Kirkwood  v. 
Smith,    47   Misc.    301,    95   N.   T.   S.    926. 


44.  So  held  in  an  action  by  administrator 
of  one  partner  in  a  suit  to  set  aside  an  al- 
leged fraudulent  conveyance,  it  appearing 
that  the  debt  asserted  by  plaintiff  was  In- 
curred in  the  course  of  dealings  bet"ween 
partners  and  was  regarded  as  a  partnership 
matter.  Mertens  v.  Mertens,  48  Misc.  235, 
96  N.  Y.   S.    785. 

ir,.  McGinty  v.  Orr,  110  Mo.  App.  336,  85 
S.    W.    955. 

46.  Doll  V.  Hennessy  Mercantile  Co. 
[Mont.]    81  P.  625. 

47.  Ledford  v.  Emerson  [^.  C]  52  S.  E. 
641.  Where  a  reference  in  proceedings  to 
foreclose  a  mortgage  executed  to  one  part- 
ner to  secure  the  other  for  payment  of  his 
partner's  portion  of  the  firm  liability  was 
'adjourned,  and  time  given  to  produce  claims 
that  might  have  been  overlooked,  the  con- 
tention that  there  had  been  no  accounting 
between  the  partners  and  that  hence  there 
could  be  no  foreclosure  was  without  founda- 
tion.    Bowen    v.    Day    [S.    C]    51    S.    E.    274. 

48.  Ledford  v.  Emerson  [N.  C]  52  S.  B. 
641.  Where  partnersliip  was  entered  into 
for  the  purchase  and  sale  of  certain  real 
estate,  held  one  partner  could  maintain  as- 
sumpsit against  the  other  to  recover  his 
share  of  the  profits.  Welch  v.  Miller  [Pa.] 
59  A.   1065. 

49.  So  held  where  the  purchasing  part- 
ner agrees  to  pay  to  the  other  a  share  of  the 
profits  arising  from  the  sale  of  certain 
goods,  already  made,  when  the  purchase 
money  is  collected.  Farrell  v.  Young,  26  Pa. 
Super.  Ct.  135. 

."SO.  A  check  executed  in  the  name  of  a 
partnership  and  given  for  a  sufficient  con- 
sideration moving  from  one  of  the  partners 
to  the  partnership  is  an  individual,  not  a 
partnership,  transaction,  and  hence  an  in- 
dorsee of  the  partner  owning  the  check  may 
sue  the  other  partner  thereon.  Indorsee  was 
at  the  time  of  the  indorsement  attorney  for 
and  creditor  of  the  indorser.  Caldwell  v. 
Dismukes,    111    Mo.    App.    570,    86    S.    W.    270. 

51.  In  an  action  to  recover  an  alleged 
balance    an    instruction    authorizing    Jury    to 
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§  7.  Dissolution,  settlement,  and  accounting.  A.  Dissolution  iy  operation  of 
law.^' — Unless  the  articles  of  co-partnership^^  or  the  deceased  partner's  will/*  pro- 
vide for  tlae  continuance  of  the  partnership,  the  death  of  a  partner  works  an  im- 
mediate dissolution  of  the  firm.^^  It  seems  that  a  partnership  between  attorneys 
at  law  is  dissolved  by  operation  of  law  upon  the  suspension  of  one  of  the  partners 
from  practice."* 

(§7)  B.  Dissolution  ly  act  of  partners.^'' — A  partnership  may  be  dissolved 
by  mutual  agreement/^  or  may  expire  by  virtue  of  a  time  limitation  in  the  articles 
of  agreement.'""  No  term  being  stipulated  the  relation  can  only  be  terminated  by 
consent  or  by  a  suit  in  equity  for  a  dissolution  and  an  accounting. ''°  As  a  general 
rule,  where  one  partner  transfers  his  entire  interest  in  the  :^rm  to  his  co-partner, 
a  dissolution  results  ipso  facto,"'-  but  this  rule  does  not  apply  to  a  mining  partner- 
ship."- A  partner  may  sell  his  interest  in  a  firm,  possessing  real  estate,  by  an  oral- 
contract.""  A  partnership  being  terminable  at  will,  it  may  be  dissolved  by  one  of 
the  partners  without  regard  to  the  question  of  good  faith  or  reasonableness  of  time 
or  circumstance,"*  and  the  fact  that  the  firm  has  contracts  for  a  definite  period  does 
not  by  implication  prevent  a  termination  of  the  relation  before  such  period."^  Where 
a  partnership  is  for  a  fixed  term  or  for  the  accomplishment  of  certain  definite  ob- 
jects the  American  authorities  are  by  no  means  uniform  as  to  whether  one  partner 
can  affect  a  dissolution  at  will.""  Abandonment  may  be  a  ground  upon  which 
one's  co-partners  may  elect  to  consider  the  partnership  as  dissolved."'' 

(§7)  C.  Dissolution  hy  order  of  court. ^^ — Exclusion  from  participation  in 
the  business  of  the  firm  is  ground  for  dissolution  by  a  court  of  equity,""  but  mere 
lack  of  harmony  among  the  members  of  a  mining  partnership  is  not  sufficient  ground 
for  dissolving  the  firm  by  a  decree  in  equity  for  the  sale  of  the  firm  property.^" 
No  term  being  stipulated  the  relation  can  only  be  terminated  by  consent  or  by  a 
STiit  in  equity  for  a  dissolution  and  an  accountiug.'^     General  rules  as  to  pleadings 


consider  profits  held  erroneous,  there  being 
no  evidence  of  any  profits.  Grier  v.  Stro- 
ther.  111  Mo.  App.  386,  85  S.  W.  976.  Coun- 
terclaim being  filed  and  evidence  being  given 
in  support  of  it,  instruction  ignoring  it  held 
erroneous.     Id. 

52.  See   4   C.  L.    922. 

53.  Where  partnership  articles  provide 
that  the  partnership  shall  continue  until  a 
certain  day,  regardless  of  the  death  of  any 
of  the  members,  an  extension  of  the  time 
for  the  expiration  of  the  agreement  includes 
the  stipulation  as  to  continuance  in  the 
event  of  the  death  of  the  partners,  especially 
where  a  subsequent  modification  of  the  con- 
tract recognized  the  extension  as  including 
such  stipulation,  and  the  virill  of  one  of  the 
partners  who  dies  prior  to  the  date  specified 
in  the  extension  likewise  showed  that  the 
testator  so  understood  the  extension.  In 
re  Marx,   94  N.  Y.   S.   151.      • 

54.  See  4  C.  L.  922;  n.   19. 

as.  Hence,  a  verbal  contract  of  partner- 
ship for  a  term  of  years  in  excess  of  the 
limit  specified  by  the  statute  of  frauds  is  not 
within  the  statute,  since  by  operation  of  law 
the  contract  might  be  terminated  within 
the  statutory  period.  Shropshire  v.  Adams 
[Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  540,  89 
S.  W.  448. 

56.  Bessie  v.  Northern  Pac.  R.  Co.  [N.  D.] 
105  N.  "W.  936. 

5T.     See  4  C.  L,.  922. 

58.     In  such  case  the  cause  of  the  dissolu- 


tion is  immaterial  in  a  suit  for  an  account- 
ing.    McCandless  v.  Grouse  [III.]  77  N.  B.  202. 

59.  As  a  general  rule  an  extension  of  the 
time  indorsed  on  the  article  extends  to  all 
the  terms  and  stipulations  thereof.  In  re 
Marx,  94  N.  Y.   S.    151. 

60.  Mitchell  V.  Tonkin,  109  App.  Div.  165, 
95   N.  Y.   S.    669. 

61.  Durham  v.  Edwards  [Fla.]  38  So.  926; 
Lamb  v.  Hall,  147  Cal.  44,  81  P.  288;  Red- 
dington  v.  Praney,  124  Wis.  590,  102  N.  W. 
1065. 

62.  Blackmarr  v.  Williamson,  57  W.  Va. 
249,  50  S.  E.  254. 

63.  Tillis   V.    Folraar    [Ala.]    39    So.    913. 

64.  Meysenburg   v.   Littlefleld,   135   F'.    184. 

65.  So  held  where  firm  was>  steel  corpora- 
tion's selling  agency  and  its  contract  of 
agency  could  not  be  terminated  except  on 
12  months'  notice.  Meysenburg  v.  Little- 
field,  1'35  P.  184. 

66.  Shumaker  on  Partnership  [2nd  Ed.] 
p.  266;  22  Am.  &  Bng.  Enc.  of  Law  [2nd  Ed.] 
p.  205.  That  he  cannot,  see  Lawrence  v. 
Halversen  [Wash.]  83  P.  889. 

«7.  17  Am.  &  Eng.  Enc.  of  Law  [1st  Ed.] 
p.  1108.  Where  partnership  articles  did  not 
show  nature  of  duties  to  be  performed  by 
the  partners,  held  failure  of  one  of  the 
partners  to  actively  participate  in  the  prose- 
cution of  certain  claims  did  not  show  an 
abandonment  of  the  relation.  Consaul  v. 
Cummings,  24  App.  D.  C.  36. 

68.     See  4  C.  L.  923. 
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apply.''^    In  an  action  for  a  dissolution,  plaintiff  failing  to  show  a  partnership,  his 
right  to  incidental  relief  asked  failsJ* 

(§7)  D.  Effect  of  dissolution.  1.  In  ■general.''* — Excep't  as  to  such  acts  as 
are  necessary  or  proper  for  the  winding  up  of  the  partnership  affairs,'"  the  dissolu- 
tion of  a  partnership  terminates  the  power  of  the  respective  partners  to  bind  each 
other,  provided  propsr  notice  of  the  dissolution  has  been  given.'"  Each  partner  has 
the  power,  therefore,  to  complete  or  settle  unfulfilled  partnership  contracts  and  to 
bind  the  other  partners  by  his  acts  in  so  doing,''  and  the  partnership  being  a  pro- 
fessional one,  the  rights  of  the  partners  under  existing  contracts  for  services  will 
be  determined  by  the  partnership  contracts  in  the  absence  of  a  showing  that  new 
contracts  were  made  after  the  dissolution.'^  Where  personal  trust  and  confidence 
enters  into  and  forms  a  part  of  the  consideration  of  a  contract,  the  retirement  of 
the  trusted  partner  is  a  release.!®  A  commercial  partnership  exists  for  the  pur- 
pose of  its  liquidation  after  it  has  been  dissolved,*"  and  may  sue  or  be  sued  when 
represented  by  all  of  its  members.*^  A  firm  acting  as  agent,  its  contract  of  agency 
is  generally  deemed  terminated  by  its  dissolution.*^  Except  as  to  the  settlement 
of  the  partnership  affairs  the  duties  incident  to  the  relation  cease  upon  dissolution.** 


69.  GiUett    v.    Higgins    [Ala.]    38    So.    664. 

70.  Blackmarr  v.  WiUiamson,  57  W.  Va. 
249,  50  S.  E.  254. 

71.  MitcheU  v.  Tonkin,  109  App.  Div.  165, 
95  N.  T.  S.   669. 

72.  A  complaint  for  the  dissolution  of  a 
stock  pooling  agreement  alleged  to  con- 
stitute a  partnership,  and  for  a  partnership 
accounting  in  respect  to  the  business  and 
stock  of  the  corporation,  held  to  state  but 
one  cause  of  action.  Whittingham  v.  Dorrin, 
45  Misc.  478,  92  N.  T.   S.  752. 

73.  Where  plaintiff  failed  to  prove  that 
stock  pooling  agreement  constituted  a  part- 
nership, held  right  to  incidental  relief  such 
as  an  accounting,  dissolution  of  the  corpo- 
ration, etc.,  failed.  Whittingham  v.  Darrin, 
45   Misc.    478,    92   N.   Y.   S.    752. 

74.  See  4  C.  L.   923. 

75.  Shumaker  on  Partnership  [2nd  Ed.] 
I  148,  p.  274.  Partnership  between  attorneys 
at  law.  Bessie  v.  Northern  Pac.  R.  Co.  [N. 
D.]   105  N.  W.   936. 

76.  Easton  v.  Wostenholm  [C.  C.  A.]  137 
F.  524.  After  the  dissolution  of  the  Arm, 
admissions  or  declarations  of  one  of  the 
partners  are  not  binding  on  his  former  co- 
partners. Mackintosh  v.  Kimball,  101  App. 
Div.  494,  92  N.  Y.  S.  132.  Such  admissions 
or  declarations  are  not  admissible  in  an  ac- 
tion against  the  former  Arm,  even  as  against 
the  partner  making  them.  Obligation  is  joi/it 
and  there  can  be  no  several  recovery.  Id. 
Statements  of  one  of  several  co-partners, 
made  after  dissolution  of  the  partnership 
and  relating  to  partnership  transactions 
arising  prior  to  the  dissolution,  are  not  com- 
petent to  charge  the  other  members  of  the 
iirm.  Peoria  Scrap  Iron  Co.  v.  Cohen,  113 
III.  App.  30.  See  ante,  §  4A,  Power  of  Part- 
ner to  Bind  Firm. 

77.  17  Am.  &  Eng.  Eno.  of  Law  [1st  Ed.] 
p.  1150.  After  the  dissolution  of  a  co-part- 
nership between  attorneys  at  law  by  reason 
of  the  suspension  of  one  member  from 
practice,  the  remaining  members  of  the  co- 
partnership can  settle  partnership  contracts 
made  with  the  dissolved  firm  and  thereby 
bind  the  other  members  of  the  firm.     Bessie 


V.  Northern  Pac,  R.  Co.  [N.  D.]  105  N.  W.  936. 

78.  Partnership  between  attorneys  at  law. 
Bessie  v.  Northern  Pac.  R.  Co.  [N.  U.]  105 
N.  W.  936.  Evidence  held  insuflJcient  to 
show  that  a  new  contract  was  made  as  to 
attorney's  fees  after  the  firm  dissolved.     Id. 

79.  17  Am.  &  Eng.  Enc.  of  Law  [1st  Ed.] 
p.  1151.  Contract  to  sell  firm  automobiles,, 
one  of  the  partners  to  act  as  salesman  of 
them  after  they  were  purchased.  Wheaton 
v.  Cadillac  Automobile  Co.  [Mich.]  12  Bet. 
Leg.  N.   867,   106   N.  W.   399. 

SO.  In  re  Dunn  &  Bro.  [La.]  40  So.  466. 
So  held  where  one  partner  retired  and  new 
firm  was  formed,  the  new  partner  not  as- 
suming any  of  the  rights  or  liabilities  of  the 
old  firm,  though  no  lien  was  retained  by  the 
retiring  partner  upon  the  specific  person- 
alty which  went  into  the  new  firm.  Corbin 
V.   Henry    [Ind.   App.]    74  N.    E.   1096. 

81.  Suit  in  partnership  name  after  dis- 
solution. American  Cotton  Co.  v.  Whitfield 
[Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  112,  88 
S.  W.  300.  Where  a  solvent  commercial 
firm  is  dissolved  and  two  of  the  partners 
were  appointed  liquidators  by  articles  of 
agreement,  and  the  appointment  was  sub- 
sequently confirmed  by  order  of  court,  but 
neither  the  convention  nor  the  order  vested 
the  liquidators  with  express  authority  to  sue 
and  be  sued,  such  proceedings  did  not  affect 
the  right  of  creditors  to  sue  the  firm  and  its 
members  in  solido.  In  re  Dunn  &  Bro.  [La.] 
40  So.   466. 

83.  Where  a  manufacturing  corporation 
employed  a  firm  to  act  as -its  selling  agents, 
the  dissolution  of  the  firm  operated  to  ter- 
minate the  contract  of  agency.  Meysenburg 
V.  Littlefield,   135  P.   184. 

83.  Where  partnership  has  been  dissolved 
and  settlement  made,  and  lease  formerly 
held  by  the  partners,  with  privilege  of  re- 
newal if  satisfactory  to  lessor,  terminated, 
and  lessor  is  unwilling  to  renew  lease  if  one 
of  the  partners  is  connected  with  business, 
held  other  former  partner  could  take  a  ne-w 
lease  in  his  own  name  without  liability  to 
account  to  his  former  partner.  Brown  v. 
Scull,  27  Pa.  Super.  Ct.   513. 
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(§  7D)  2.  As  to  surviving  partner  and  estate  of  deceased  partner. ^'^ — A  sur- 
viving partner  takes  the  title  to  the  partnership  property*^  and  has  the  exclusive 
control  and  management  of  partnership  affairs  and  litigation/"  and  where  the  part- 
nership property  remains  in  the  hands  of  the  personal  representative  of  the  deceased 
partner,  he  must  account  to  the  surviving  partner  for  the  rents  and  profits.-'^  As 
to  the  deceased  partner's  representative,  a  surviving  partner  holds  the  assets  of  the 
firm  as  the  trustee  of  an  express  trust,^^  and  consequently  is  absolutely  prohibited 
from  acquiring  any  benefit  from  the  deceased  partner's  interest  at  the  expense  of 
his  representative,^"  and  the  burden  is  upon  him  to  show  by  satisfactory  evidence 
that  any  transaction  he  has  with  the  partnership  estate  is  in  all  respects  fair  and 
free  from  any  fraud  or  deception.'"  It  is  proper  and  commendable  that  a  surviving 
partner  should  apply  to  a  competent  court  for  administration  to  appoint  appraisers 
of  the  partnership  estate."^  A  surviving  partner  is  not  liable  to  the  estate  of  his  de- 
ceased partner  for  interest  on  money  deposited  in  a  bank  in  the  firm  name,  where  he 
has  not  had  the  use  thereof  and  has  derived  no  benefit  therefrom."-  Where  a  partner 
dies  before  action  brought  against  the  partnership,  the  estate  of  the  deceased  partner 
can  only  be  made  a  party  to  the  action  by  alleging  the  insolvency  of  the  surviving  part- 
ner,"^ and  can  only  be  made  a  party  at  its  own  request  upon  showing  that  the  sur- 
viving partner  is  false  to  his  trust,  misrepresents  the  firm,  or  is  treacherous  to  the 
interests  of  the  decedent."*  As  a  general  rule  a  surviving  partner  is  not  entitled 
to  compensation  for  winding;  up  the  business."'  Still  this  rule  does  not  apply  in 
all  cases  but  only  where  the  business  is  immediately  put  an  end  to  and  no  further 
work  is  done  except  to  close  the  account  between  the  partners,  pay  the  debts,  and 
distribute  the  surplus."''  Where,  therefore,  one  partner  dies  before  the  completion 
'of  a  partnership  contract,  the  surviving  partner  is  entitled  to  compensation  for  that 


84.  See  4  C.  L.  923,  925. 

85.  Bonds.  Callanan  v.  KeeseviHe.  etc., 
B.  Co.,  95  N.  Y.  S.  513.  The  deceased  part- 
ner's estate  has  no  legal  Interest  therein 
until  the  partnership  affairs  are  closed,  and 
its  interest  is  then  in  the  net  proceeds  of 
the  Arm's  business.  Id,  See,  also,  Kauf- 
man V.  Schreier,  108  App.  Div.  298,  95  N.  T. 
S,  729. 

86.  Callanan  v.  Keeseville,  etc,  R,  Co.,  95 
N.  T.  S.  513.  Where  two  persons  enter  into 
a  joint  adventure,  one  furnishing  the  capital 
and  the  other  managing  the  business  and 
the  latter  subsequently  forms  a  partnership 
with  another  and  all  parties  after  learning 
the  facts  acquiesce  in  the  arrangement,  held, 
upon  death  of  the  member  of  the  joint  .ad- 
venture who  was  also  a  partner  in  tlie  firm, 
the  other  member  of  the  joint  adventure 
should  bring  his  action  for  an  accounting 
against  the  surviving  partner.  Kirkwood 
V.  Smith,  47  Misc.  301,  95  N.  T.  S.  926.  The 
administrator  of  a  deceased  partner  has  no 
right  to  any  of  the  partnership  assets  until 
the  debts  of  the  firm  have  been  paid.  Har- 
rah  V.    State    [Ind.  App.]    76  N.   B.   443. 

87.  Defendant's  testator  and  plaintiff 
owned  land  as  tenants  in  common  and  oper- 
ated a  quarry  thereon  in  partnership.  The 
defendant  was  liable  to  account  to  plaintiff 
the  same  as  if  he  himself  had  been  a  co- 
tenant  during  the  period  in  which  he  held 
the   land.     Flynn  v.   Seale   [Cal.   App.]    84   P. 

263. 

88.  Jones  v.  Dulaney,  27  Ky.  L.  R.  702, 
86  S.  W.  547.  The  relation  is  a  fiduciary 
one    involving    trust   and    confidence    of   the 


highest  character.  Bauchle  v.  Smylie,  104 
App.  Div,   513,   93  N.  T.   S.   709. 

89.  Bauchle  v.  Smylie,  104  App.  Div.  513, 
93  N.  T.  S.  709.  He  has  no  power  to  apply 
the  trust  fund  to  the  payment  of  his  individ- 
ual debt,  and  if  he  does  so  the  transferee 
taking  the  fund  with  notice  of  the  trust 
simply  succeeds  to  his  rights  and  stands  in 
his  shoes.  Jones  v.  Dulaney,  27  Ky.  L.  B. 
702,    86    S.    W.    547. 

9Q.  Surviving  partner  purchased  deceased 
partner's  interest.  Bauchle  v.  Smylie,  104 
App.  Div.  613,  93  N.  T.  S.  709.  The  burden 
is  on  the  defendant  to  so  show  by  clear  and 
satisfactory  proof.  Consaul  v.  Cummings, 
24  App.  D.   C.  36. 

91.  Though  there  is  no  statutory  pro- 
vision for  such  proceedings.  Swafford's 
Adm'r  v.   White    [Ky.]    89   S.  W.   129. 

93.  Condon  v.  Callahan  [Tenn.]  89  S  W 
400. 

9.3.  Callanan  v.  Keeseville,  etc.,  B.  Co.  95 
N.  Y.   S.   513. 

94.  Callanan  v.  Keeseville.  etc.,  R.  Co.,  95 
N.  Y.  S.  513.  Under  Code  Civ.  Proc.  §  756, 
executors  of  deceased  partner  have  no  ab- 
solute right  to  intervene.  Id.  Code  Civ. 
Proc.  §  452,  has  no  application  to  the  case. 
Id. 

95.  Condon  v.  Callahan  [Tenn.]  89  S.  W. 
400.  A  claim  by  surviving  partner  for  extra 
compensation  for  services  rendered  after 
other  partner's  death  disallowed,  no  unusual 
services  being  performed.  Consaul  v.  Cum- 
mings, 24  App.  D.  C.   36. 

96.  Condon  v.  Callahan  [Tenn.]  89  S  W 
400. 
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part  of  the  work  which  it  would. have  been  the  deceased  partner's  duty  to  con- 
tribute/^' especially'  where  the  completion  of  the  contract  by  the  surviving  partner 
is  consented  to  by  the  personal  representative  and  the  sole  legatee  of  the  deceased 
partner.''  He  is  also  entitled  to  reimbursements  for  necessary  expenses  incurred"" 
and  to  interest  on  advances  made  to  deceased  partner  during  latter's  lifetime.^ 
All  parties  to  an  agreement  are  necessary  parties  to  an  action  to  set  aside  the  agree- 
ment.^ 

A  sole  surviving  partner  dying  during  the  winding  up  of  the  affairs  of  the 
partnership,  his  personal  representative  takes  the  partnership  assets  as  a  trustee 
and  not  as  part  of  the  personal  estate  of  such  partner,^  and  a  personal  representative 
of  another  partner  may  maintain  a  suit  for  an  accounting  against  him  without 
having  presented  a  demand.* 

Under  the  statutes  of  a  few  states  provision  is  made  for  the  administration  of 
partnership  estates.  In  such  states  claim.s  should  be  certified  to  the  probate  court 
for  allowance  and  classification  against  the  partnership  estate.'^  In  Missouri, 
where  there  is  a  deficiency  of  assets,  a  surviving  partner  should  not  pay  claims 
against  the  partnership  without  requiring  them  to  be  exhibited  to  the  proper  court 
for  allowance.^  The  administrator  of  a  deceased  partner  is  a  proper  relator  in  a 
suit  on  the  bond  of  the  surviving  partner  as  the  administrator  of  the  partnership 
affairs.''  An  averment  in  such  a  suit  that  the  defendant  has  failed  and  refused  to 
discharge  his  duties  according  to  law  is  sufficient  as  against  a  general  demurrer.^ 
A  final  settlement  between  an  administrator  de  bonis  non  and  the  partnership  ad- 
ministrator, who  was  also  the  surviving  partner,  has  the  effect  of  a  final  judgment, 
and  until  impeached  in  equity  is  a  complete  defense  in  an  action  by  a  partnership 
creditor  on  the  administrator's  bond."  Where  a  surviving  partner  makes  a  final  re- 
port and  the  same  is  approved  by  the  proper  court,  such  approval  is  an  adjudication 
of  the  trust  and  a  bar  to  any  action  on  the  bond  of  the  surviving  partner  as  ad- 
ministrator of  the  partnership  affairs.  In  such  case  such  an  action  can  only  bo 
maintained  by  setting  aside  such  final  order  for  fraud  or  otherwise.^" 


»7.  Railroad  construction  contract.  The 
fact  that  the  surviving  partner  offered  to 
take  a  certain  sum  for  his  services  as  walk- 
ing boss,  vrhich  offer  was  not  accepted  by 
the  personal  representative,  did  not  pre- 
clude the  surviving  partner  from  claiming 
compensation  for  completing  the  contract. 
Condon    v.    Callahan    [Tenn.]    89    S.    W.    400. 

98.  Condon  v,  Callahan  [Tenn.]  89  S.  W. 
400. 

99.  Where  a  partnership  was  formed  for 
the  prosecution  of  certain  claims  against 
the  United  States,  and  provision  was  alone 
made  for  expenses  in  prosecuting  allowed 
claims,  held  expenses  Incurred  by  a  surviv- 
ing partner  in  the  prosecution  of  disallowed 
claims  should  be  allowed  him.  Consaul  v. 
Cummings,   24  App.  D.  C.  36.    ' 

1.  Consaul  v.  Cummings,  24  App.  D.  C.   36. 

2.  Agreement  between  a  surviving  part- 
ner and  representatives  of  the  deceased  part- 
ner whereby  the  entire  partnership  assets 
were  assigned  to  the  former  and  he  assum- 
ed all  the  partnership  liabilities.  Smith  v. 
Irvin,    108    App.    Div.    218,    95    N.    Y.    S.    731. 

3.  Franklin  v.    Trickey    [Ariz.]    80  P.    352. 

4.  Is  not  a  claim  within  the  meaning  of 
Rev.  St.  1901,  §§  1739,  1742,  1743,  1749,  Frank- 
lin V.   Trickey   [Ariz.]    80  P.   352. 

5.  Rev.  St.  1899,  §  65,  construed.     So  held 


where  a  judgment  was  recovered  against  the 
surviving  partner  of  a  firm  and,  judgment 
creditor  sought  to  have  execution  against 
such  surviving  partner  as  administrator  of 
the  firm's  assets.  Cowan  v.  Leming,  111  Mo. 
App.    253,    85    S.   W.    953. 

6.  Claims  should  be  exhibited  to  the  pro- 
bate court.  State  v.  Shacklett  [Mo.  App.] 
91  S.  W.  956. 

7.  Under  Indiana  statute.  Harrah  v. 
State    [Ind.  App.]   76  N.  E.  443. 

8.  Under  such  averment  it  was  competent 
to  introduce  the  record  in  proceedings  be- 
fore the  probate  court  for  the  settlement  of 
the  partnership  affairs.  Harrah  v.  State 
[Ind.  App.]    76   N.   E.   443. 

9.  State  V.  Shacklett  [Mo.  App,]  91  S. 
W,    956.     Where   the   administrator    de   bonis 

•non  of  a  deceased  partner  recovered  judg- 
ment on  the  bond  of  the  partnership  admin- 
istrator, who  was  the  surviving  partner,  and 
it  appeared  that  a  charge  that  the  surviving 
partner  paid  claims  in  full  when  they  ought 
to  have  been  paid  pro  rata  was  presented 
for  adjudication,  such  charge  must  be  taken 
as  embraced  and  covered  by  the  judgment 
rendered  on  exceptions  to  the  surviving 
partner's  report  as  administrator,  and  oral 
testimony  to  the  contrary  is  inadmissible. 
Id, 
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The  estate  of  a  deceased  partner  is  liable  for  firm  debts/^  but  not  for  mon- 
ey loaned  to  another  partner  individually .^^  Whether  the  money  was  loaned  to  the 
partnership  or  to  a  partner  individually  is  generally  a  question  of  fact.^'  The 
estate  of  a  deceased  partner  paying  a  partnership  debt  is  entitled  to  be  subrogated 
to  the  creditor's  rights  against  the  partnership/*  Stale  claims  by  a  survi-sing 
partner  against  a  deceased  partner's  estate  are  looked  upon  with  disfavor  and  every 
intendment  will  be  made  against  them.'^  A  surviving  partner  must  proceed  by 
bill  in  equity  for  a  settlement  of  partnership  accounts  before  his  claim  against  the 
estate  of  the  deceased  partner  can  be  passed  upon  in  the  orphans'  court.^®  A  sur- 
viving partner  is  not  entitled  to  enjoin  a  sale  of  partnership  realty  by  the  executor 
of  a  deceased  partner  who  held  the  title  thereto,  it  appearing  that  the  price  offered 
is  the  fair  market  value  of  the  property.^^ 

(§  7D)  3.  As  to  continuing  or  liquidating  partner.  Retiring  partner}^ — • 
Where  the  winding  up  of  the  business  and  sale  of  firm  property  is  committed  to 
one  partner,  he  occupies  a  fiduciary  position  and  will  not  be  allowed  to  make  secret 
profits.^"  A  continuing  partner  cannot  enforce  a  contract,  part  of  whose  considera- 
tion is  personal  trust  and  confidence  in  the  retiring  partner.^"  The  continuing 
partner  may  assume  all  the  firm  liabilities,^^  and  for  a  failure  to  perform  his  obli- 
gation thus  incurred  he  will  be  liable  to  the  retiring  partner^^  and  also  to  the 
firm  creditors,^'  and  when  sued  by  the  retiring  partner  for  failure  to  pay  these 


10.  Harrah  v.  State  [Ind.  App.]  76  N.  E. 
443.  See,  also,  State  v.  Shacklett  [Mo.  App.l 
91    S.    W.    956. 

11.  Is  liable  for  money  loaned  the  part- 
nership for  use  in  the  partnership  business. 
Altgelt  V.  Elmendorf  [Tex.  Civ,  App.]  84  S. 
■W.  412.  Is  liable  for  merchandise  sold  to 
the  firm  of  which  he  was  a  member  during 
his  life,  but  not  delivered  until  after  his 
death.  Evans  v.  Superior  Steel  Co.,  114  111. 
App.    505. 

la.  Altgelt  V.  Elmendorf  [Tex.  Civ.  App.] 
84    S.   W.    ?12. 

13.  So  held  under  the  evidence  adduced. 
Altgelt  V.  Elmendorf  [Tex.  Civ.  App.]  84  S. 
W.   412. 

14.  So  held  where  debt  paid  was  an  at- 
torney's lien  on  a  judgment.  Jones  v.  Du- 
laney,  27  Ky.  L.  R.  702,  86  S.  W.  547,  opinion 
modified  27  Ky.  L.  R.    810,   86   S.  W.   977. 

15.  Claim  based  on  duebills  given  by  the 
firm  35  years  before  decedent's  death,  there 
having  been  an  accounting,  disallowed.  In 
re  De  Coursey's  Estate,  211  Pa.  92,  60  A.  490. 

16.  By  bill  in  equity  in  the  common  pleas. 
In  re  De  Coursey's  Estate,  211  Pa.  92,  60 
A.   490.; 

17.  Remedy  at  law  Is  adequate.  Babcock 
v.  Leonard,   97  N.  T.  S.  861. 

18.  See    4   C.   L.    925. 

19.  Partner  sold  option  on  firm  property 
and  then  purchased  his  partner's  interest 
for  less  than  one-half  the  option  price. 
Dixon  v.  Paddock  [Va.]  51  S.  E.  841. 

20.  Wheaton  v.  Cadillac  Automobile  Co. 
[Mich.]    12   Det.   Leg.    N.    867,    106   N.   ^fT.    399. 

21.  An  agreement  to  "release,  remise  and 
forever  discharge"  the  retiring'  partner, 
though  not  aptly  expressed,  will  be  con- 
strued to  mean  an  agreement  to  assume 
the  liabilities  of  the  old  firm.  Alexander 
V.  McPeck  [Mass.]  75  N.  E.  88.  Such  an 
agreement  extends  to  a  judgment  for  money 
advanced  to  the  partnership  to  be  invested 
in  stocks  on  a  margin,  the  statute,  St.  1890, 


p.  479,  c.  437;  St.  1901,  p.  391,  c.  459;  Rev. 
Laws  c.  99,  §  4,  giving  the  right  of  recovery 
where  money  is  thus  advanced.  The  as- 
sumption of  the  liability  by  the  new  part- 
nership and  the  new  partner  was  not  in 
contravention  but  In  furtherance  of  the 
statute.  Id.  Where  retiring  partner  sued 
the  continuing  partner  to  recover  back  cer- 
tain money  alleged  to  have  been  paid  to  the 
continuing  partner  upon  the  false  represen- 
tations of  the  latter  that  the  funds  of  a 
certain  lodge  that  had  been  lent  to  the  firm 
by  the  continuing  partner  had  not  been  paid 
back,  the  plaintiff  was  allowed  to  amend 
his  complaint  to  the  effect  that  the  money 
had  been  lent  to  the  firm  by  the  defendant 
individually,  and  that  hence  he  was  pre- 
cluded from  asserting  his  right  to  contribu- 
tion from  the  plaintiff  by  the  settlement. 
It  was  proper  to  allow  defendant  to  amend 
his  answer  so  as  to  show  that  the  settlement 
had  excluded  liability  for  lodge  money. 
Devereux  v.  Peters;Dn    [Wis.]    106  N.  W.   249. 

22.  The  assumption  of  the  liability  is  a 
contract  to  pay  It  forthwith,  and  hence  the" 
retiring  partner's  right  of  action  accrues, 
at  the  latest,  when  judgment  for  a  debt  of 
the  old  firm  is  rendered  against  him,  though 
he  has  not  paid  it.  Alexander  v.  McPeck 
[Mass.]  75  N.  E.  88.  It  was  not  necessary 
in  such  case  for  the  retiring  partner,  upon 
being  sued  for  a  debt  of  the  old  firm,  to 
vouch  in  a  party  who  has  taken  his  place  in 
the  partnership  and  has  agreed  to  assume, 
with  the  continuing  partner,  all  his  liabili- 
ties incurred  as  a  member  of  the  old  firm, 
where,  at  the  time  the  agreement  assuming 
such  liabilities  was  signed  the  new  partner 
had  notice  that  the  suit  in  question  was 
pending.  The  new  partner  cannot,  In  such 
case,  complain  that  the  retiring  partner  did 
not  continue  to  defend  the  suit.     Id. 

23.  Where  a  member  of  a  firm  of  brokers 
retires,  the  remaining  partners  are  liable 
to  their  principal  without  joining  the  retired 
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debts,  cannot  claim  an  exemption  out  of  the  firm  assets  as  against  this  equity."* 
Where  a  partner  is  illegally  induced  to  assign  his  interest  and  the  assignee  enters 
the  firm,  the  former  partners,  if  innocent,  are  entitled  to  full  protection  in  their 
dealings  and  transactions  with  the  new  partner  until  notice  of  the  disaflSrmai^ca  of 
the  transfer.^^  Such  former  partners  are  necessary  parties  to  a  suit  to  have  such 
assignment  set  aside,-°  and  the  assignee  dying  pending  such  suit,  the  action  should 
be  revived  against  his  personal  representatives."^  In  such  an  action  an  examination 
into  the  accounts  of  the  firm  at  the  date  of  the  assignment  is  immaterial."*  A  re- 
tiring partner  is  secondarily  liable  for  the  firm  debts."" 

(§7)  E.  Accounting.  Right  to.^" — A  partner's  right  to  an  accounting  is 
not  dependent  upon  who  is  entitled  to  the  balance,^^  and  where  the  firm  has  already 
been  dissolved  by  mutual  agreement,  the  right  of  one  of  the  partners  to  an  accounting 
is  not  affected  by  the  causes  of  the  dissolution.^^  But  a  partner  who  has  conveyed 
his  entire  interest  in  the  firm  to  his  co-partner  in  consideration  that  the  latter 
shall  assume  the  firm  debts  as  well  as  an  individual  debt  is  not,  in  the  absence  of 
any  allegations  of  fraud,  entitled  to  an  accounting.'^  A  partner  who  has  been  ex- 
cluded from  participation  in  the  business,'*  or  who  has  paid  firm  obligations,  his  co- 
partners refusing  to  contribute,  may  maintain  a  suit  for  an  accounting,'^  but  a 
partner  is  not  entitled  to  an  accounting  where  there  has  been  an  account  stated  be- 
tween the  partners.^*  One  may  become  estopped  to  deny  that  a  settlement  has 
been  made,''  and  failure  to  object  at  the  time  an  account  is  accepted  by  other  part- 
ners is  equivalent  to  an  acceptance.'*  A  purchaser  of  a  partner's  interest  in  a  firm 
is,  upon  proper  occasion,  entitled  to  an  accounting.'"  The  individual  creditors  of 
one  of  the  partners  are  not  entitled  to  an  accounting,*"  Where  partners  agree 
that  profits  shall  be  divided,  not  to  themselves  as  individuals  but  to  groups,  it  is  no 
defense  to  an  action  for  profits  that  there  has  not  been  a  proper  division  in  defend- 


partner  for  all  matters  -which  they  assume 
"to  account  to  the  principal  as  memhers  of 
the  firm  which  continues  the  business,  and 
for  all  frauds  and  errors  which  enter  into 
the  accounts  after  such  retirement.  Bay 
State  Gas  Co.  v.  Xawson,  188  Mass.  502,  74 
T^    E    921 

24.  Piatt   V.    Piatt    [Fla.]    39    So.    536. 

25,  26,  27,  28.  Hauslinff  v.  Rheinfrank, 
103  App.  Div.  517,  93  N.  T.  S.  121. 

29.  Morrisey  v.  Berman,  94  N.  T.  S.  596. 
See  ante.  §  4  B,  Commencement  and  Termi- 
nation  of  Liability. 

30.  See   4   C.  L.  925. 

SI.  Petition  for  settlement  improperly 
dismissed.  Green  v.  Hart,  27  Ky.  L.  B.  970, 
87  S.  W.   315. 

32.  McCandless  v.  Grouse  [111.]  77  N.  B. 
202. 

33.  Durham  v.  Edwards  [Fla.]   38  So.  926. 

34.  Even  without  dissolution.  Hogan  v. 
Walsh  [Ga.]   50  S.  E.  84. 

35.  Gillespie  v.  Salmon  [Cal.  App.]  84  P. 
310. 

36.  Lienbaeh  v,  Wolle  [Pa.]   61  A.  248. 

37.  Where  the  plaintiff  has  sued  for  the 
settlement  of  partnership  affairs  and  the 
defendant  has  pleaded  settlement  In  bar, 
the"  plaintiff  is  estopped  from  thereafter  as- 
serting- that  there  has  been  a  settlement, 
and  the  defendant  Is  estopped  from  deny- 
ing- a  settlement,  and  the  two  estoppels  thus 
destroy  each  other  and  set  the  matter  at 
large.     Chretien   v.    Glron    [La.]    38    So.    881. 


38.  Where,  after  an  account  bet-ween 
partners  had  been  completed  by  an  expert 
employed  by  all  the  partners,  a  copy  was 
handed  to  the  partners  and  thereafter  vari- 
ous meetings  of  the  partners  were  held,  at 
all  of  which  the  account  was  under  consid- 
eration, and  the  account  was  Anally  accept- 
ed as  correct  by  the  expert  and  all  the  par- 
ties interested  except  one  of  the  partners, 
the  latter's  failure  to  object  to  the  account 
was  equivalent  to  an  acceptance.  Lelnbach 
V.   Wolle    [Pa.]   61   A.   248. 

39.  But  where  one  partner  sells  the  whole 
partnership  properly,  the  other  partner  not 
having  abandoned  the  business,  under  the 
'Mont.  C!v.  Code,  §  3232,  the  sale  is  void  as  to 
the  interest  of  the  nonassenting  partner,  and 
valid  as  to  the  partner  v/ho  makes  the  sale 
only  as  to  his  individual  interest,  and  does 
not  give  the  purchaser  a  right  to  an  ac- 
counting so  as  to  preclude  a  suit  against  him 
by  the  nonassentlng  partner  for  conversion. 
Doll  V.  Hennessy  Mercantile  Co.  [Mont.]  81 
P.  625. 

40.  The  Individual  creditors  of  a  deceased 
partner  are  not  entitled  to  an  accounting 
from  a  new  partnership  formed  between  the 
surviving  partner  and  the  widow,  by  rea- 
son of  the  surviving  partner  having  promis- 
ed the  creditors  to  give  them  a  statement  of 
the  settlement  between  him  and  the  widow 
as  administratrix,  and  because  the  widow 
promised  to  pay  them  out  of  her  share  of 
the  profits  of  the  ne-w  business.  Milleman  v. 
Kavanaugh  [Pa.]   62  A.  907. 
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afit  group."  Laches  will  bar  the  right. ''^  A  suit  for  an  accounting  may  be  prose- 
cuted against  the  estate  of  a  deceased  partner,  though  claims  against  the  personal 
estate  of  such  partner  are  barred  for  nonpresentment.^^  A  cause  of  action  for  an 
accounting  against  a  surviving  partner  does  not  accrue  until  the  appointment  and 
qualification  of  the  deceased  partner's  personal  -representatives,**  and  in  Wisconsin 
no  personal  representative  being  appointed,  the  cause  of  action  is  not  barred  until 
20  years  after  the  dissolution  of  the  firm.*" 

Jurisdiction.*^ — Equity  has  jurisdiction  to  decree  an  accounting,  or  a  contribu- 
tion, or  both,  as  between  partners  or  their  representatives.*^  An  accounting  means 
that  there  is  to  be  a  complete  winding  up  of  the  partnership,*^  and  although  the  old 
rule  that  a  court  of  equity  has  no  jurisdiction  of  an  accounting  save  with 'a  view 
to  the  final  determination  of  all  _  questions  and  cross-claims  between  them  has  been 
considerably  relaxed,  it  is  still  applicable  where  there  is  no  reason  for  departing 
from  it,*"  but  in  a  proper  ease  a  court  of  equity  will  grant  an  accounting,  although 
tliere  is  no  prayer  for  dissolution^"  and  the  partnership  afl'airs  are  in  such  shape 
that  a  final  settlement  cannot  be  had."^  Wliere  there  has  been  a  substantial  liquida- 
tion an  accounting  may  be  had,  although '  doubtful  or  discredited  assets  remain 
unprovided  for.'^^  Protection  against  firm  obligations  not  already  provided  for 
may  be  afforded  in  the  final  decree,  and  the  possibility  of  such  a  contingency  will 
not  prevent  the  decree  for,  the  accounting  where  it  would  otherwise  be  proper."^ 
The  jurisdiction  of  equity  in  the  settlement  of  partnership  affairs  would  in  the  ab- 
sence of  statute,  extend  to  a  case  where  one  of  the  partners  is  dead,"*  but  in  some 
states  proceedings  in  the  settlement  of  partnerships  by  the  surviving  partner  are 
governed  entirely  by  statute."" 

Parties.^^ — All  partners  or  their  representatives,"^  and  all  other  interested  par- 
ties"* should  be  joined,  unless  it  appears  that  their  presence  is  unnecessary. 


41.  Welch  V.  Miller,  210  Pa.  204.  59   A.    1063. 

42.  Where  one  of  the  legatees  of  a  de- 
ceased partner's  interest  was  appointed  ad- 
ministrator, with  the  will  annexed,  a  few 
months  after  obtaining  his  majority,  and 
immediately  sued  the  surviving  partner  for 
an  accounting,  held  not  barred  by  laches. 
Stehn  V.  Hayssen,  124  Wis.  583,  102  N.  W. 
1074.  Where  the  firm's  accounts  had  never 
been  adjusted  and  the  action  was  brought 
within  10  years  after  the  dissolution  of 
the  firm,  held  proper  to  award  an  inter- 
locutory order  for  an  accounting.  Sterling 
v.  Chapin,  102  App.  Div.  589,   92  N.  Y.  S.  904. 

43.  Rev.  St.  1898,  §  3844,  considered. 
Stehn  V.  Hayssen,  124  "Wis.  583,  102  N.  VSr. 
1074. 

44.  45.  Stehn  v.  Hayssen,  124  Wis.  583. 
102    N.    W.    1074. 

4«.     See    4    C.    L.    925. 

47.  Bruns  v.  Heise  [Md.]  60  A.  604.  Part 
performance  of  an  oral  contract  to  engage 
in  a  partnership  real  estate  enterprise,  be- 
ing of  such  a  character  that  the  amount  of 
a  party's  damage  for  breach  of  the  contract 
was  difficult  or  impossible  of  proof,  held 
eouity  had  jurisdiction  of  an  action  for  an 
accounting  to  ascertain  the  profits.  L,arkin 
V.  Martin,  46  Misc.  179,  93  N.  T.  S.  198. 

48.  Albery   v.   Geis    [Cal.   App.]    82   P.    262. 

49.  Hoga  V.  Walsh    [Ga.]    50   S.  E.    84. 

50.  Where  a  partner  is  excluded  from 
participation  in  the  firm's  affairs.  Hogan  v. 
Walsh    [Ga.]    50    S.    B.    84. 

51.  Where  all  the  members  of  a  partner- 
ship' except  one  were  dead,  the  property  had 


been  transferred  to  a  corporation  in  consid- 
eration of  stock,  which  was  delivered  to  the 
surviving  partner  as  trustee,  and  the  person- 
al representative  of  a  partner  who  had  been 
dead  for  eight  years,  whose  rights  were 
denied  by  the  other  parties  in,  interest, 
brought  suit  for  accounting.  Brew  v.  Coch- 
ran,  141  F,   459. 

52.  Brew  v.  Cochran,  141  P.  459. 

53.  Brew  v.  Cochran.  141  F.  459.  Where 
a  surviving  partner  and  the  personal  repre- 
sentatives of  his  deceased  co-partners  enter 
into  an  agreement  for  the  merging  of  the 
firm  into  a  trust  company,  according  to 
which  it  is  provided  that  any  of  the  par- 
ties in  interest  may  maintain  a  suit  in  law 
or  equity  for  the  distribution  of  the  stock  in 
the  trust  company  as  soon  as  it  is  ready 
for  distribution,  one  of  the  personal  repre- 
sentatives may  have  a  decree  for  an  ac- 
counting, although  there  has  been  no  final 
liquidation  of  the  partnership's  business, 
certain  assets  and  obligations  not  covered 
by  the  trust  company  agreement  being  still 
outstanding.     Id. 

.".4.  Harrah  v.  State  [Ind.  App.]  76  N.  E. 
443.  The  fact  that  deceased  partners'  es- 
tates are  in  process  of  administratio-'  does 
not  deprive  circuit  court  of  jurisdiction  of 
an  accounting  against  the  surviving  partner. 
Stehn  V.  Hayssen,  124  Wis.  583.  102  N.  W.  1074 

."..  Act  1877,  p.  136,  c.  86;  Burns'  Ann.  St. 
1901,  §§  8122-8129.  The  jurisdiction  of  the 
probate  court  is  as  exclusive  in  such  case  as 
over  a  decedent's  estate.  Harrah  v  State 
[Ind.  App.]    76  N.  E.  443. 
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Procedure,  pleading  and  proof. ^^ — The  bill  must  show  that  the  plaintifE  has 
such  an  interest  in  the  partnership  as  entitles  him  to  an  accounting,""  and  that 
grounds  for  an  accounting  exist."^  A  separate  and  distinct  prayer  for  an  account- 
ing is  not  necessary. °^  General  rules  as  to  multifariousness  or  misjoinder  of  causes 
of  action  apply."'  Neither  a  prior  settlement"*  nor  the  existence  of  unaccounted 
for  profits""  will  be  presumed.  Where  the  answer  sets  up  an  account  stated,  a  pre- 
liminary question  is  thus  raised  which  must  be  determined  prior  to  any  consideration 
of  the  merits."" 

Before  an  alleged  partner  can  have  an  accounting  he  must  prove  that  he  was  a 
member  of  the  partnership."'  A  partner  cannot  in  a  suit  for  dissolution  and  ac- 
counting introduce  parol  testimony  to  show  that  his  partner  who  signed  the  written 
articles  of  partnership  was  in  reality  the  agent  of  third  parties,  and  thus  hold  such 
third  parties  to  an  accounting."*  Where  the  partnership  has  already  been  dissolved 
by  mutual  consent,  the  cause  of  the  dissolution  is  immaterial.""  Where  the  action 
is  upon  an  account  and  also  for  an  accounting,  failure  of  the  plaintiff  to  furnish 
upon  demand  an  itemized  statement  of  his  account  will  not  preclude  him  from  testi- 
fying thereto  upon  the  accounting.'"     In  the  settlement  of  partnership  accounts 


5«.     See   4    C.  L.   926. 

57.  In  a  suit  for  an  accounting  by  the  per- 
sonal representative  of  a  deceased  partner, 
the  personal  representatives  of  other  deceas- 
ed partners  are  indispensable  parties.  By 
agreement  of  parties  interested  all  tlie  as- 
sets had  been  conveyed  to  a  corporation 
and  the  resulting  stock  was  held  by  the  sole 
surviving  partner  as  trustee.  Brew  v.  Coch- 
ran, 141  F.  459.  Where  a  testator  bequeath- 
ed his  interest  in  a  firm  to  his  wife,  re- 
mainder to  his  children,  she  was  not  a  nec- 
essary party  to  a  suit  by  testator's  admin- 
istrator with  the  will  annexed  for  an  ac- 
counting for  his  interest  in  the  firm.  Stehn 
V.  Hayssen,  124  Wis.  583,  102  N.  W.  1074. 

58. •  Where  a  bill  is  brought  for  an  ac- 
counting of  partnership  transactions  and  to 
procure  the  declaration  of  a  lien  in  com- 
plainant's favor  upon  the  interest  of  cer- 
tain partners  in  the  assets  of  a  new  firm,  a 
member  of  a  nevf  firm  against  whom  no 
liability  is  charged  is  a  necessary  party,  in 
order  that  his  interest  in  the  assets  of  the 
new  firm  may  be  segregated  from  those  of 
the  partners  against  whom  relief  is  sought. 
Selman   &   Co.   v.    Walling    [Ala.]    39    So.    568. 

.19.     See   4   C.   L.    926. 

60.  In  a  suit  by  a  partner  against  two 
surviving  partners  for  an  accounting  and 
for  judgment  for  his  proportionate  share 
of  the  net  profits  of  the  concern,  where  it 
appeared  that  the  plaintiff's  interest  in  the 
concern  had  been  purchased  by  one  of  the 
other  partners  subject  to  such  an  accounting, 
it  was  permissible  for  the  plaintiff  to  al- 
lege, by  way  of  amendment,  that  the  other 
partner,  though  not  a  party  to  the  con- 
tract, was  cognizant  thereof.  Houston  v. 
Folic    [Ga.]    52    S.    B.    83. 

61.  A  partnership  was  formed  for  the 
purchase  and  resale  of  real  estate,  advances 
made  by  one  partner  to  be  deducted  from 
the  profits  and'  the  balance  divided,  and 
title  was  taken  in  a  dummy.  The  prop- 
erty was  traded,  and  that  received  in  ex- 
change again  traded.  Held  complaint  for 
a  dissolution  and  an  accounting  did  not 
state  a  cause  of  action,  it  not  alleging 
that    defendant    had    title    or    possession    of 


property  in  which  plaintiff  had  an  inter- 
est, or  that  he  received  the  consideration 
from  the  dummy  or  realized  profits  in  ex- 
cess of  the  sum  advanced  by  him.  Emrich  v. 
Goldstein,  103  App.  Div.  17,  92  N.  Y.  S.  680. 
Also  held  not  to  state  a  cause  of  action 
against  the  last  grantee,  it  not  alleging  that 
he  did  not  pay  a  valuable  consideration  for 
tlie    property.     Id. 

62.  A  prayer  that  the  defendant  sh.^11 
pay  plainti^T  one-half  of  the  net  profits  of 
the  partnership  business  includes  a  pray- 
er for  an  accounting.  Hogan  v.  Walsh 
[Ga.]   50  S.  B.  84. 

63.  A  bill  for  an  accounting  is  not  ren- 
dered multifarious  because  relief  is  sought 
upon  two  separate  transactions  between  the 
same  parties,  but  each  on  account  of  part- 
nership matters.  Selman  &  Co.  v.  Walling 
[Ala.]  39  So.  568.  Where  to  entitle  repre- 
sentatives of  a  deceased  partner  to  a  part- 
nership accounting  it  was  necessary  to  first 
set  aside  an  agreement  entered  into  with 
the  surviving  partner,  a  complaint  seeliing 
to  set  aside  such  agreement  and  for  an  ac- 
counting held  not  demurrable  for  improp- 
er joinder  of  causes  of  action.  Smith  v. 
Irvin,  108  App.  Div.   218,   95  N.  T.  S.   731. 

04.  Where  some  of  the  parties  to  a'  suit 
for  an  accounting  were  minors  and  the  com- 
plaint did  not  suggest  that  their  ancestor's 
interest  in  the  partnership  had  been  settled 
"without  .administration,  held  complaint  "was 
not  demurrable  on  the  ground  that  they 
might  have  done  so.  Stehn  v.  Hayssen,  124 
Wis.  5S3,  102  N.,  W.  1074. 

65.  Emrich  v.  Goldstein,  103  App.  Div.  17, 
92  N.  Y.  S.   680. 

66.  Ijienbach   v.    Wolle    [Pa.]    61   A.    248. 

67.  Evidence  held  insufficient  to  sliow 
that  plaintiff  was  a  partner  in  a  mining  ven- 
ture.    Thompson  v.  Walsh,   140  F.   83. 

08.  David  Belasco  Co.  v.  Klaw,  97  N.  Y.  S. 
712. 

69.  Where  the  suit  is  for  dissolution,  the 
causes  of  the  trouble  between  the  parties 
and  the  improper  acts  of  any  of  them  must 
be  competent  evidence.  McCandless  v. 
Crouse    [111.]    77    N.    E.    202. 

70.  Flynn  v.  Scale   [Cal.  App.]  84  P.  263. 
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the  burden  is  on  the  partner  charging  another  with  having  taken  goods  from  the 
stock  for  which  he  did  not  pay  to  prove  the  charge.''^  An  entry  in  the  partnership 
books  is  of  less  weight  than  a  release  under  seal  of  the  same  liability.^^  In  a  suit 
for  an  accounting  brought  by  the  administrator  of  a  deceased  partner,  the  surviving 
partner  may  testify  in  his  own  behalf  concerning  items  in  books  of  original  entry 
formerly  kept  by  him  in  which  regular  and  chronological  entries  were  made  con- 
cerning the  partnership  transactions."  In  order  that  an  appraisement  of  firm 
assets  may  be  evidence  against  one,  he  must  have  had  notice  thereof.''*  Hearsay 
is  inadmissible  to  show  the  state  of  the  account  between  the  parties.''^ 

As  between  the  partners  the  right  to  firm  property  cannot  be  determined  by  a 
motion  in  the  suit  for  an  accounting.^^ 

Receivers.'''' — After  an  accounting  a  receiver  may  be  appointed,  if  necessary, 
to  carry  the  judgment  into  efEect.'''  The  remedy,  however,  is  a  stringent  measure, 
not  to  be  resorted  to  except  remedially,''''  the  matter  resting  largely  in  the  discretion 
of  the  trial  court,'"  though  when  a  bill  seeking  dissolution  is  filed  and  it  satis- 
factorily appears  that  the  complainant  will  be  entitled  to  a  decree,  a  receiver  will 
be  appointed  as  of  course.''-  The  receiver  or  liquidator  stands  in  the  place  of  the 
firm,  with  the  same  rights  and  liabilities  as  to  closing  up  the  firm  business,'^  and 
if  he  continues  to  operate  the  business  he  must  do  so  subject  to  any  agreement  which 
the  firm  may  have  had  with  third  persons  in  relation  to  such  business.'' 


71.  Christopher  v.  Mattlage  [N.  J.  Bq.]  60 
A.  1124. 

72.  Release  of  money  advanced  to  buy 
stock  exchange  seat.  Sterling  v.  Chapln,  102 
App.   Div.    589,   92  N.   T.   S.    904. 

73.  See  2  Ky.  Civ.  Code  Prao.  §  606,  and 
subsection  7.  Swafford's  Adm'r  V.  White 
[Ky.]    89    S.   "W.    129. 

74.  In  an  acounting  against  a  surviving 
partner  by  one  who  advanced  money  to  the 
deceased  partner  to  engage  in  a  Joint  adven- 
ture under  an  agreement  for  profits,  and  the 
business  of  which  the  deceased  partner  con- 
tributed to  the  partnership,  held  an  attempt- 
ed appraisement  of  the  assets  of  the  firm  and 
a  sale  of  the  good  will  thereof,  made  with- 
out notice  to  plaintiff,  was  not  evidence 
against  him.  Kirkwood  v.  Smith,  47  Misc. 
301,  95  N.  T.  S.  926. 

76.  See  1  C.  L.  1148;  3  C.  L.  1355.  In  an 
action  by  a  part  owner  of  oil  leases  owned 
by  a  partnership,  against  a  receiver  of  the 
partnership  for  an  accounting  as  to  such 
tart  owner's  share  of  the  profits  and  pro- 
ceeds of  such  leases,  the  testimony  of  a 
witness  as  to  the  indebtedness  of  such  part 
owner  to  the  firm  prior  to  the  assignment  of 
the  leases,  which  testimony  was  based  sole- 
ly upon  an  examination  of  the  books  of  the 
partnership  as  to  the  leases  in  question,  the 
witness  not  having  made  any  of  the  entries 
himself,  was  purely  hearsay,  and  as  such 
was  inadmissible  in  the  absence  of  any 
showing  that  the  books  represented  prop- 
erly the  items  in  question  or  that  the  par- 
ty who  made  the  entries  was  unable  to  tesr 
tify  by  reason  of  being  beyond  the  Jurisdic- 
tion of  the  court,  insanity,  or  other  disabil- 
ity. Rosenthal  v.  McGraw  [C.  C.  A.]  138  F'. 
721. 

76.     One    partner    cannot   on    motion    sup- 
ported  by   affidavits    enjoin   the   other   from 
claiming  a  fund  deposited  in  court.     Wickes 
V    Hatch,  103  App.  Div.  426,  92  N.  Y.  S.  1017. 
■77.     See  4  C.  L.  926. 


78.  A  receiver  should  not  be  appointed  by 
an  interlocutory  Judgment  dissolving  the 
partnership  and  directing  an  accounting. 
Lowther  v.  Lowther,  94  N.  Y.  S.  159. 

79.  Gillett  V.  Higgins  [Ala.]  38  So.  664. 
Even  where  surviving  partners,  pending  ac- 
tions between  them  and  the  representatives 
of  the  deceased  partner,  have  shown  a  dis- 
position to  further  their  own  interests,  as 
against  those  of  the  decedent,  and  have 
tried  to  discourage  bidders  at  the  prospec- 
tive sale  of  the  firm  property,  a  receiver  will 
not  be  appointed  until  the  termination  of  the 
actions,  unless  it  appears  that  such  a  course 
is  absolutely  necessary  for  the  protection  of 
the  interests  of  the  decedent.  Sarasohn  v. 
Kamarky,   97  N.  Y.   S.   529. 

80.  Gillett  V.  Higgins   [Ala.]   38  So.   664. 

81.  Where  it  appeared  that  the  defendant 
sold  out  the  firm's  goods  and  turned  over 
the  business  to  a  stranger,  a  prima  facte 
case  for  appointment  of  a  receiver  was  made 
out,  even  without  notice  of  the  application. 
Gillett  V.  Higgins    [Ala.]   38  So.   664. 

82.  Liquidators  or  receivers  appointed  by 
agreement  in  a  suit  instituted  by  a  member 
of  a  partnership  simply  stand  in  the  shoes  of 
their  principals,  and  hence,  in  the  absence 
of  any  issue  of  insolvency,  cannot  have  a 
concurso  or  have  liens  and  privileges  in 
favor  of  creditors  cancelled,  thus  referring 
the  creditors  to  the  proceeds  of  the  property 
covered  by  the  liens.  Fitzner  v.  Noullet, 
114  La.  167,  38  So.  94.  Where  the  members 
of  an  ordinary  partnership  agree  upon  liqui- 
dators and  authorize  them  to  take  charge 
of  the  partnership  assets  and  wind  up  its 
business,  whether  such  authorization  has  re- 
ceived judicial  sanction  or  not,  the  liqui- 
dators have  an  Interest  in  reducing  to  pos- 
session the  assets  which  they  are  authoriz- 
ed to  take  charge  of,  and  in  clearing  away 
obstructions  to  their  satisfactory  distribu- 
tion, and  hence  may  appeal  from  an  order 
dismissing    a    rule    upon    creditors    to    show 
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Credits  and  charges}* — Upon  an  accounting  each  party  is  held  accountable 
according  to  the  articles  of  partnership.*^  The  respective  rights  of  the  partners 
upon  dissolution  do  not  depend  upon  which  one  of  them  has  possession  of  the  part- 
nership property  but  upon  its  value  as  of  the  date  when  the  partnership  is  dissolved/' 
except  where  such  value  is  fixed  by  the  partnership  agreement.*^  Each  partner  is 
entitled  to  his  proportionate  share  of  all  profits.**  A  partner  should  be  credited 
with  every  item  of  expense  incurred  by  him  on  behalf  of  the  partnership  during  the 
existence  of  the  firm.*"  Cash  credits  in  favor  of  one  of  the  partners  appearing  on 
the  books  kept  by  or  under  the  supervision  of  the  other  will  be  allowed  when  the 
books  are  introduced  in  evidence  and  there  is  no  dispute  as  to  the  entries/"  and 
where  a  partner  malies  advances  to  his  co-partner  in  order  to  enable  the  latter  to 
carry  out  his  portion  of  the  partnership  agTeement^  such  advances  should  be  allowed 
as  a  set-oA  against  any  sum  found  due  from  such  partner  to  his  co-partner  on 
settlement/^  but  a  partner  cannot  set  off  an  individual  claim  against  his  co-part- 
ner."^   A  partner  is  not  entitled  to  credit  for  money  which  according  to  the  terms 


cause  why  certain  inscriptions  purporting 
to  operate  and  privileges  and  mortgages 
should  not  be  cancelled.     Id. 

83.  Where  a  partnership  which  owned 
oil  properties  sold  an  undivided  interest  in 
certain  leases  of  such  properties  to  a  third 
party,  and  continued  to  operate  such  leases 
for  the  joint  benefit  of  themselves  and  such 
third  party,  under  an  agreement  to  do  so 
without  salaries  or  compensation,  and  a  re- 
ceiver was  thereafter  appointed  who  con- 
tinued to  operate  the  leases,  without  in- 
forming the  court  of  the  special  stipulations 
in  the  contract  between  the  partnership 
and  the  third  person  as  to  compensation, 
etc.,  the  receiver  was  not  entitled  to  com- 
pensation for  incidental  services  render- 
ed in  operating  the  property  of  such  third 
person,  and  such  charge  on  account  of  com- 
pensation should  not  be  made  in  th.e  shape 
of  general  costs  of  administration  any  more 
than  to  the  receiver  direct.  Rosenthal  v. 
McGraw    [C.    C.    A.]    138    F.    721. 

84."    See  4  C.  L.  926. 

85.  An  agreement  to  furnish  one-half  the 
"stock,  tools  and  feed,  teams,  etc."  was 
agreement  to  furnish  one-half  live  stock 
and  not  merely  one-half  of  the  work  stock. 

.  Green  v.  Hart,  27  Ky.  L.  R.  970,  87  S.  W. 
315.  A  partner  agreeing  in  the  articles  of 
co-partnership  to  make  such  repairs  to  the 
partnership  property  as  are  absolutely  nec- 
essary, not  to  exceed  $500.  held  merely 
to  limit  the  amount  such  partner  could  be 
compelled  to  advance  for  such  purpose  and 
not  to  limit  the  amount  he  could  use  for 
that  purpose  nor  affect  his  rights  to  credits 
for  reasonably  necessary  repairs  made  by 
him  in  excess  of  such  sum.  Mason  v.  Gib- 
son  [N.  H.]    60  A.    96. 

86.  Lizee  v.  Robert  [Minn.]  104  N.  W.  836. 

87.  Under  partnership  agreement  fixing 
value  of  property  furnished  by  one  partner 
for  use  in  the  business,  such  partner,  on  dis- 
solution of  the  firm,  held  entitled  to  the  sum 
so  fixed,  less  any  amount  paid  by  the  other 
partner  on  the  purchase  price.  Neal  v. 
Abel,  103  App.  Div.  414,  92  N.  T.  S.   1045. 

88.  One  partner,  after  ascertaining  that 
his  co-partner  would  sell  his  interest  in  part- 
nership land  for  a  certain  sum,  sold  the 
land  at  a  price  which  brought  to  himself  a 
sum  greatly  in  excess  of  the  sum  named  by 
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his  co-partner.  Burgess  v.  Deierling,  113 
Mo.  App.  383,  88  S.  W;  770.  Although  such 
transactions  may  have  been  conducted  by 
one  of  the  partners  alone,  proceeds  of  option 
taken  by  one  partner  in  name  of  firm  and 
suit  in  firm  name  to  recover  profits,  and 
dividends  collected  on  stock  held  by  one  of 
the  partners.  Whitney  v.  Whitney,  27  Ky.  L. 
R.  1197,  88  S.  W.  311.  Where  the  members  of 
a  firm  of  railroad  construction  contractors 
agreed  that  either  of  such  members  might 
subcontract  a  certain  portion  of  a  certain 
piece  of  work,  such  a  contract  to  be  dealt 
with  the  same  as  any  other  subcontract,  the 
proceeds  of  such  a  subcontract  would  be 
credited  as  a  firm  asset  at  the  same  rate 
of  profit  as  the  firm  usually  made  on  sub- 
contracts. Condon  v.  Callahan  [Tenn.]  89 
S.  W.  400.  Where  the  partners,  though 
obligated  to  contribute  equally,  contribute 
unequally,  distribution  should  not  be  made 
of  the  ultimate  assets  in  proportion  to  the 
amounts  contributed  by  each,  but  each 
should  be  charged  "with  the  amount  which 
he  was  obligated  to  contribute  and  with  the 
amovmts  withdrawn  by  him,  and  the  balance 
should  be  equally  divided.  Corbin  v.  Henry 
[Ind.  App.]   74  N.  B.  1096. 

89.  Lizee  v.  Robert  [Minn.]  104  N.  W.  836. 

90.  Murphey  v.   Bush   [Ga.]    50  S.   B.   1004. 

91.  Especially  where  the  rights  of  credi- 
tors do  not  intervene,  and  even  if  such  ad- 
vances be  considered  as  creating  an  individ- 
ual and  not  a  partnership  debt.  Logging 
partnership  held  to  have  commenced  from 
time  cutting  was  begun  and  not  merely 
when  logs  were  in  stream,  though  one  of 
the  partners  was  to  furnish  all  labor,  etc., 
to  put  them  in  stream.  SwafEord's  Adm'r  v. 
White  [Ky.]  89  S.  W.  129.  But  a  mutual 
release  executed  by  partners  upon  dissolu- 
tion will  not  include  a  debt  evidenced  by 
a  mortgage  of  even  date  with  the  partner- 
ship, and  given  to  secure  an  individual  ad- 
vancement made  by  one  of  the  partners 
to  the  other.  Hubbard  v.  Mulligan  [Col"o.] 
82  P.  783. 

92.  Flynn  v.  Scale  [Cal.  App.]  84  P.  263. 
A  claim  by  one  partner  against  the  other 
which  is  barred  by  the  statute  of  limita- 
tions cannot  be  set  off  in  a  suit  for  an  ac- 
counting. Defendant  claimed  he  had  made 
advances  for  plaintiff's  benefit.     Id.     Person- 
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of  the  partnership  agreement  he  was  to  put  in  the  firm,®^  nor  in  the  absence  of 
special  agreement  to  that  effect  can  a  partner  be  credited  with  the  value  of  his 
services.'*  Property  contributed  by  one  of  the  members  does  not  ordinarily  become 
his  individual  property  upon  dissolution,  but  the  proceeds  thereof  must  be  shared- 
with  the  other  partner."^  But  when  one  of  the  partners  contributed  capital  and 
the  other  labor,  the  one  who  contributed  the  labor  is  not  entitled  to  share  in  the 
capital  or  property  put  in  as  capital  by  the  other  party."'  Each  partner  should  re- 
ceive credit  for  all  expenditures  made  by  him  in  behalf  of  the  firm,"  but  no  charges 
or  expenditures  will  be  allowed  upon  an  accounting  except  such  as  are  bona  fide/' 
nor  is  a  partner  entitled  to  credit  for  expenditures  under  an  illegal  contract,  though 
made  for  the  benefit  of  the  firm,®'  nor  where  the  expense  was  needlessly  incurred 
through  his  own,  fault. '^  A  partner  should  not  be  charged  with  items  pi  expenses 
incurt'ed  by  or  on  behalf  of  the  firm,''  nor  with  losses  for  which  he  is  not  responsible,' 
nor  even  for  losses  caused  by  his  lack  of  judgment  or  discretion,  unaccompanied 
by  actual  negligence  of  bad  faith,*  but  where,  after  the  dissolution  of  a  firm,  one  of 
the  partners  undertakes  to  collect  the  debts  due  the  firm,  he  will  be  held  for  the 
amount  of  such  debts  unless  he  gives  an  account  showing  why  he  has  not  collected 
them.'  So,  also,  where  a  managing  partner  fails  to  keep  an  account  of  the  firm  assets 
and  expenditures,  only  slight  evidence  of  willful  suppression  or  spoliation  or  of 
fraud  is  necessary  to  raise  the  presumption  that  he  is  responsible  for  any  deficits  in 
the  assets,"  and  upon  an  accounting,  mere  evidence  that  the  partnership  funds  un- 
accounted for  were  expended  for  the  benefit  of  the  firm  is  insufficient,  an  accurate 


al  transactions  by  which  one  partner  be- 
comes indebted  to  the  other  do  not  create 
such  a  mutual  account  as  will  prevent  the 
statute  of  limitations  from  running  on  the 
debts  arising-  therefrom  until  the  settlement 
of   the    partnership    affairs.     Id. 

93.  Defendant  attempted,  to  set  oft  such 
funds  in  suit  by  other  partner  for  account- 
ing.    Flynn   v.    Scale    [Cal.    App.]    84   P.    263. 

94.  Partner  in  insurance  business  did  all 
office  work  and  managed  business.  -Whit- 
ney V.  "Whitney,  27  Ky.  L..  B.  1197,  88  S.  W. 
311.  Personal  services  and  use  of  teams. 
Claim  not  made  for  12  years  after  comple- 
tion of  work.  Bowen  v.  Day  [S.  C]  51  S. 
B.  274. 

9."5.  Contracts  to  star  an  actress  and  for 
writing  of  play.  Arthur  v.  Sire,  94  N.  T.  S. 
346.  The  fact  that  contracts  contributed  by 
one  member  contain  stipulations  against  as- 
signment or  subletting  will  not  deprive 
the  other  partner  of  his  interest,  though 
they  may  affect  the  value  of  the  contracts. 
Id. 

96.  Nor  is  evidence  of  a  witness  that  it 
was  his  understanding  that  both  parties 
should  have  equal  interests  in  the  property 
sufficient  to  give  the  partner  contributing 
the  labor  any  interest  in  the  property  con- 
tributed by  the  other.  Hillock  v.  Grape,  97 
N.  T.  S.  823. 

97.  Attorney's  fees  and  costs  in  action  by 
firm.  Whitney  v.  -Whitney,  27  Ky.  L.  B.  1197, 
88.  S.  W.   311. 

98.  Secret  profits  on  sale  of  partnership 
property,  rents  for  engine  purchased  by 
partner  but  afterwards  charged  to  firm,  and 
portion  of  office  salaries  and  expenses  where 
office  used  for  private  competing  business, 
disallowed.     Dixon  v.  Paddock  [-Va.]   51  S.  E. 

84L 

99.  Employment   of   railroad   engineer   by 


member  of  construction  partnership  with 
consent  of  other  partner,  and  without  con- 
cealment from  the  railroad,  to  do  things 
not  inconsistent  with  the  engineer's  regular 
duties,  held  not  illegal.  Condon  v.  Callahan 
[Tenn.]  89  S.  -W.  400.  Items  claimed  on  ac- 
count of  fees  paid  to  attorneys  and  agents  in 
the  matter  of  procuring  legislation  by  Con- 
gress, disallowed.  Consaul  v.  Cummings,  24 
App.   D.    C.    36. 

1.  -Where  partner  in  winding  up  firm  af- 
fairs disputed  a  valid  claim,  he  was  not  en- 
titled to  credit  for  costs  and  attorney's  fees 
in  litigating  the  claim.  Murphey  v.  Bush 
[Ga.]    50   S.  E.  1004. 

a.     Lizee  v.  Bobert   [Minn.]    104  N.  'W.  836. 

3.  Logs  lost  in  transit,  by  sap  rot,  and  be- 
ing scaled  at  delivery  for  defects,  not  al-. 
lowed  on  first  measurement.  Swafford's 
Adm'r  v.  -White  [Ky.]  89  S.  "W.  129.  In  the 
absence  of  an  agreement  to  that  effect  in 
the  articles  of  partnership,  a  partnership  is 
not  liable  on  an  accounting  for  deprecia- 
tion in  value  of  a  manufacturing  plant,  but 
such  loss  must  be  borne  by  the  firm.  Elec- 
tric light  and  power  plant.  Houston  v. 
Polk  [Ga.]  52  S.  E.  83. 

4.  Installed  water-wheel  too  large  for 
stream.     Houston  v.  Polk    [Ga.]    52   S.    E.   83. 

5.  Chretien  v.  Giron    [La.]    38  So.    881. 

6.  Evidence  of  willful  refusal  to  keep 
accounts.  Escallier  v.  Baines  [-Wash.]  82  P. 
181.  -Where,  in  a  suit  for  an  accounting 
against  a  partner  who  has  had  control  of  the 
business,  the  assets  are  less  than  the  cash 
contribution  to  the  firm  made  by  the  other 
partner  only  a  few  months  previously,  and 
the  defendant  has  failed  to  keep  accounts 
so  as  to  show  where  the  missing  assets  went 
he  cannot  complain  if  the  other  partner  is 
willing  to  accept  and  is  awa.rded  the  whole 
amount  of  the  assets  left.      Id. 
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account  must  be  given/  Under  some  circumstances  a  partner  may  be  charged  with 
the  value  of  the  good  will  of  the  firm.* 

Where  there  is  a  sale  to  one  partner  of  a  retiring  partner's  interest  in  the 
firm's  property  and  business,  made  in  the  course  of  a  settlement  after  a  full  account' 
ing,  the  consideration  of  such  sale,  being  the  balance  resulting  from  the  accounting, 
may  be  surcharged  to  the  extent  that  there  were  errors  committed  in  arriving 
at  the  amount  of  the  consideration,  whether  as  the  result  of  fraud  or  mistake." 

Interest.^" — The  allowance  or  refusal  of  interest  in  a  partnership  accounting 
depends  upon  the  circumstances  of  each  particular  case,^^  but  the  general  rule  is 
that  interest  will  not  be  allowed  on  partnership  accounts  until  there  has  been  a  set- 
tlement.^^ 

Reference}^ — It  is  not  necessary,  in  an  equitable  action  for  an  accounting,  to 
refer  to  a  Jury  exceptions  of  fact  to  the  auditor's  report,^*  and  the  judge  may  pass  on 
exceptions  to  the  auditor's  report  without  submitting  the  issues  made  thereby  to  a  ju- 
ry, and  a  judgment  overruling  the  exceptions  and  making  the  findings  of  the  auditor 
the  findings  of  the  court,  unexcepted  to,  is  valid  and  final.^^  When  the  auditor  omits 
to  include  in  his  calculations  an  item  which  the  undisputed  evidence  shows  should 
be  entered  as  a  credit  to  one  of  the  partners,  and  proper  exception  is  taken,  the  ex- 
ception should  be  allowed  as  a  matter  of  course.^" 

Decree.'^'' — A  decree  for  an  accounting  must  provide  for  the  ascertainment  of 
outstanding  indebtedness  of  the  firm,  and  no  decree  in  favor  of  either  partner  for 
any  balance  can  be  made  until  this  has  been  ascertained.  In  other  words  the  de- 
cree must  provide  for  a  complete  winding  up  of  the  firm's  affairs.'^*  After  the 
relative  credits  and  charges  to  which  the  parties  are  respectively  entitled  and  liable 
have  been  adjusted,  the  assets  will  be  distributed  between  the  parties  according  to 
equitable  principles.^'  In  carrying  out  the  result  of  an  accounting  the  firm  assets 
should  first  be  exhausted,  and  if  they  are  insufficient,  one  of  the  partners  may  have 
a  personal  judgment  against  the  otlier.^"  The  court  may  order  a  sale  of  the  firm 
assets,^'^  and  it  is  the  right  of  either  of  the  partners  to  have  the  property  sold  so 


7.  Bscallier  v.  Baines    [Wash.]    82  P.    181. 

8.  As  where  he  takes  exclusive  posses- 
sion of  the  business  and  runs  it  as  his  own. 
He  will  be  regarded  in  the  same  light  as  a 
purchaser  at  a  judicial  sale  so  far  as  the 
good  will  is  concerned.  GrifBth  v.  Klrley 
[Mass.]    76  N.  E.   201. 

».     Ehrmann  v.  Stitzel   [Ky.]   90  S.  W.   275. 

10.  See    4   C.   L.    926. 

11.  Not  allowed  where  accounting  part- 
ner had  had  exclusive  control  of  the  Arm's 
finances  and  had  made  no  claim  for  interest 
on  amounts  withdrawn.  Goodwill  v.  Helm 
[Pa.]    62    A.    24. 

12.  Goodwill  V.  Heim  [Pa.]  62  A.  24.  Where 
the  accounting  partner  had  the  exclusive 
control  of  the  finances  and  business  of  the 
firm  and  had  made  no  demand  for  a  settle- 
ment, and  no  claim  for  interest  on  the 
amounts  withdrawn  by  his  co-partner,  held 
no  interest  should  be  allowed.  Id.  Where 
at  the  time  of  the  death  of  a  partner  there 
was  a  bank  account  in  the  firm  name,  and 
the  surviving  partner  continued  to  deposit 
money  to  the  firm's  credit  in  this  account, 
and  never  used  any  of  thie  money  or  derived 
any  benefit  therefrom,  it  was  held  that  he 
would  not  be  charged  interest  thereon.  Con- 
don V.    Callahan    [Tenn.]    89    S.    W.    400. 

13.  See  4  C.  L.  926. 

14.  Houston  V.  Polk   [Ga.]    52  S.  E.  83. 


15.  Hogan  v.  Walsh  [Ga.]  50  S.  B.  84.      • 

16.  Murphey  v.  Bush   [Ga.]    50   S.   E.   1004. 

17.  See  4  C.  L.  926. 

18.  Albery   v.   Geis    [Cal.   App.]    82  P.    262. 

19.  Where  one  partner  put  in  bonus  and 
as  part  thereof  conveyed  realty  to  the  firm, 
upon  dissolution  before  the  time  specified  in 
the  articles,  it  was  decreed  that  the  prop- 
erty should  be  reconveyed  back  to  him, 
charging  him  therefor  at  its  proper  value, 
and  that  the  balance  of  his  unearned  bonus 
should  be  paid  in  cash.  McCandless  v. 
Grouse    [111.]    77    N.    E.    202. 

20.  Gillespie  v.  Salmon  [Cal.  App.]  84  P: 
310. 

21.  Expiration  book  of  insurance  partner- 
ship should  be  sold  with  other  effects,  but 
failure  to  so  order  held  not  reversible  er- 
ror under  the  circumstances  of  the  case. 
Whitney  v.  Whitney,  27  Ky.  L.  R.  1197,  88  S. 
W.  311.  Where  surviving  partners  show  a 
disposition  to  discourage  bidders  at  a  pros- 
pective sale  of  the  partnership  business, 
if  the  surviving  partners  are  to  be  allowed 
to  bid  at  the  sale  such  sale  must  be  made 
by  a  receiver  and  not  by  a  referee,  since  tlie 
referee  could  only  confer  title  as  agent 
of  the  surviving  partner,  and  furthermore 
could  not  obtain  unpre.iudiced  information 
as  to  the  business  which  would  enable  him 
to  inform  other  bidders  as  to  the  value  and 
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as  to  obtain  the  benefit  of  the  sale  of  the  good  will.^^  General  rules  determine  as 
to  when  a  judgment  is  final.^^ 

The  scope  of  the  accounting  depends  upon  the  particular  circumstances  of 
each  case.^* 

Refusal  to  obey  a  court's  order  constitutes  a  contempt.^^ 

Apportionment  of  costs.'^- — -In  an  equitable  action  for  an  accounting  the  ap- 
portionment of  the  costs  rests  in  the  sound  discretion  of  the  trial  court.^'' 

Opening  or  correcting  settlement."^ — ^Matters  which  might  haye  been  reviewed 
on  appeal  are  not  ground  for  opening  a  par  tnership  settlement  by  bill  of  review,^' 
nor  is  the  failure  of  counsel  to  properly  effect  an  appeal  ground  for  a  bill  of  review 
to  open  a  partnership  settlement.'"  Where  the  probate  court  has  approved  the  final 
report  qf  a  Surviving  partner  as  the  administrator  of  the  partnership  affairs,  such 
report,  until  set  aside  for  proper  cause,  is  a  bar  to  a  suit  on  the  surviving  partner's 
boud.°^  Where  partners  have  been  in  the  habit  of  making. monthly  gettlements  on 
a  certain  basis,  it  ■will  require  strortg  evidence  to  sustain  a  claim,  set  up  for  the 
first  time  after  dissolution  and  in  connection  with  the  last  month's  settlement, 
that  the  basis  of  settlement  was  incorrect,  especially  where  the  alleged  discrepancy 
involves  a  large  sum.'^  Although  a  written  settlement  between  partners  is  legally 
binding,  one  of  the  partners  may  recognize  a  moral  obligation  to  contribute  to  a 
debt  paid  by  his  co-partner  and  not  included  in  the  settlement.^'     The  right  to  have 


condition  thereof.     Sarasohn  v.  Kamarky,  97 
N.  Y.  S.   529. 

22.  Griffith  V.  Kirley  [Mass.]  76  N.  B. 
201.  Where  the  master  failed  to  make  any 
finding  as  to  value  of  good  will,  or  to  report 
any  evidence  thereon,  a  finding  by  the  court 
that  the  total  value  of  the  business  was  a 
certain   sum    could   not   be    sustained.     Id. 

23.  In  an  action  for  an  accounting,  an 
interlocutory  Judgment  being  rendered  to  the 
effect  that  plaintiff  was  entitled  to  a  certain 
number  of  corporate  shares  if  defendants 
w^ere  in  a  position  to  transfer  them,  a  final 
judgment  giving  defendants  the  option  to 
transfer  the  shares  or  pay  their  value  held 
erroneous.  Reilly  v.  Freeman,  109  App.  Div, 
4,  95  N.  T.  S.  1069.  Held  also  that  defend- 
ants were  not  required  to  transfer  any  spe- 
cific shares,  and  it  was  proper  for  the  final 
judgment  not  to'  direct  the  transfer  of  cer- 
tain specific  shares.  Id.  See,  also.  Appeal 
and  Review,  5  C.  L.  121;  Judgments,  6  C.  L. 
214. 

24.  Where  In  a  suit  for  dissolution  and 
an  accounting  the  plaintiff  alleges  that  a 
dissolution  has  already  been  brought  about 
by  the  acts  of  the  defendant,  and  it  ap- 
pears that  the  plaintiff  has  had  nothing  to 
do  with  the  firm  since  the  date  of  the  al- 
leged dissolution,  and  that  the  defendant 
has,  since  that  time,  had  entire  charge  of 
the  firm's  affairs,  taken  into  his  possession 
all  of  Its  assets,  claiming  to  own  the  same, 
and,  by  reason  of  such  claim,  disposed  of  the 
firm  property,  the  accounting  should  extend 
only  to  the  date  of  the  alleged  dissolution. 
Lowther  v.  Lowther,  94  N.  T.  S.  159. 

25.  In  a  suit  for  an  accounting,  a  partner 
disregarding  court's  order,  requiring  him  to 
file  an  account  and  to  refrain  from  inter- 
fering with  firm's  matters  after  appointment 
of  a  receiver,  held  guilty  of  a  contempt.  Cox 
v.  Clarke,    95  N.   T.   S.   707. 

20.     See   4  C.   L.   927. 

27.     One-half  of  costs  taxed  against  plain^ 


tiff.  Houston  v.  Polk  [Ga.]  52  S.  E.  83. 
Costs  of  litigation  of  counterclaim  adjudged 
against  the  partner  who  set  It  up,  the  same 
not  having  been  established.  Green  v.  Hart, 
27  Ky.  L.  E.  970,  87  S.  W.  315.  Partners  who 
were  compelled  by  the  opposition  of  other 
members  to  invoke  judicial  assistance  to  ob- 
tain a  settlement  of  the  partnership  busi- 
ness and  to  establish  the  nature  of  the 
partnership  agreement,  held  .entitled  to 
costs  and  an  allowance  for  attorney's  fees. 
Briere  v.  Searls  [Wis.]  105  N.  W.  817.  Costs 
equally  divided  where  each  party  made  ef- 
fort to  settle  but  failed,  neither  denying  the 
partnership  or  its  terms.  Swafford's  Adm'r 
V.  White   [Ky.]    89   S.  W.    129. 

28.  See  4  C.  L.    927. 

29.  Error  in  ordering  partition  of  prop- 
erty without  intervention  of  commission,  in- 
fringement upon  province  of  jury,  errors  in 
credits  and  charges.  Avocato  v,  Dell'Ara 
[Tex.  Civ.  App.j   91  S.  W.  830. 

30.  Avocato  V.  Dell'Ara  [Tex.  Civ.  App.] 
91  S.  W.   830. 

31.  The  jurisdiction  of  the  probate  court 
is  exclusive,  and  a  judgment  in  a  suit  on  the 
bond  which  treats  the  decree  of  the  probate 
court  approving  the  surviving  partner's  re- 
port as  a  nullity  is  contrary  to  law.  Harrah 
V.    State    [Ind.   App.]    76   N.    E.   443. 

32.  Partners  in  pool  room  business  had 
made  twenty-one  monthly  settlements. 
Shulsinger  v.  Maloney,  114  La.  846,  38  So. 
581.  In  an  action  to  recover  back  such 
money,  allegations  in  the  answer  that  when 
sums  were  paid  by  the  defendant  upon  the 
debts  the  balance  of  which  he  claimed  to 
have  paid  after  the  settlement,  such  pay- 
ments had  been  made  either  by  cash  or 
check,  and  certain' slips  in  the  cash  draw- 
er representing  portions  of  the  debt  were 
then  and  there  destroyed,  did  not  consti- 
tute an  admission  that  all  of  the  debt  had 
been  paid  back  before  the  settlement.  Dev- 
ereux  v.  Peterson  [Wis.]   106  N.  W.  249 
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a  partnership  accounting  reopened  on  a  bill  of  review  may  be  lost  by  negligence  and 
laches.^*     Genera]  rules  as  to  harmless  error  apply."^ 

(§7)  F.  Contribution  and  indemnity. — The  right  to  contribution  and  in- 
demnity cannot  be  enforeed  until  the  partnership  has  been  dissolved  and  its  ac- 
counts settled/"  and  the  bill  must  show  that  such  facts  exist.'^  In  such  a  proceed- 
ing all  partners  are  "necessary  parties.^* 

§  8.  Limited  partner  ships. ^° — Limited  partnerships  were  wholly  unknown  to 
the  common  law,  and  as  they  exist  in  the  United  States  are  entirely  statutory/" 
consequently^  a  limited  partnership  can  only  be  formed  for  the  statutory  purposes.*^ 
Sales  and  purchases  of  bonds,  stocks,  and  other  securities  are  "mercantile  transac- 
tions" within  the  meaning  of  such  statutes.*^  The  omission  to  use  the  word  "limit- 
ed" merely  imposes  liability  for  indebtedness  on  members  who  participate  in  the 
omission  or  knowingly  acquiesce  therein."  The  use  of  the  abbreviation  "Ltd." 
instead  of  the  full  word  "Limited"  is  generally  held  sufficient.^*  Statutory  pro- 
visions for  the  filing  of  a  certificate  showing  that  the  special  partner  has  paid  in 
the  amount  of  capital  subscribed  by  him  are  remedial,  and  substantial  compliance 
therewith  is  sufficient,**  and  even  before  the  certificate  has  been  filed,  a  valid  con- 
tract may  be  made  by  the  firm,  the  articles  having  been  signed.*"  In  Maryland 
the  fact  that  the  principal  office  of  the  partnership  is  alleged  to  be  outside  of  the 
state  is  insufficient  to  convert  it  into  a  general  partiiership.*^  Limited  partner- 
ships are  not  corporations  so  as  to  become  citizens  of  a  state  for  the  purposes  of 
federal  Jurisdiction.**  Limited  partnership  statutes  must  be  construed  with  refer- 
ence to  the  common  law,  and,  except  as  otherwise  provided  by  statute,  the  rights  and 


33.  If  he  does  so  pay  it,  without  fraud 
on  the  part  of  his  co-partner,  he  cannot  re- 
cover it  back.  Devereux  v.  Peterson  [Wis.] 
106   N.  "W-   249. 

34.  Bill  of  review,  on  ground  that  decree 
obtained  by  perjured  testimony,  denied,  on 
ground  that  by  due  diligence  complainants 
could  have  obtained  evidence  which  would 
have  revealed  the  perjury.  Avocato  v.  Dell'- 
Ara   [Tex.  Civ.  App.]   91  S.  W.   830. 

33.  A  partner  taking  a  proportionate 
share  of  gross  receipts  from  a  profitable 
venture  carried  on  by  one  partner  held  not 
harmed  by  a  ruling  crediting  the  latter  with 
certain  expenses  thereof,  regardless  of 
whether  such  venture  was  within  the  scope 
of  the  partnership  or  not.  Mason  v.  Gib- 
son  [N.  H.]   60  A.  96. 

36.  Shumaker,  Partnership  [2nd  Ed.]  p. 
162. 

37.  Bill  failing  to  allege  that  there  had 
ever  been  a  settlement  of  the  partnership 
accounts,  and  not  containing  nor  being  ac- 
companied by  a  statement  of  such  accounts. 
and  not  asking  for  a  final  adjudication  of 
the  accounts  of  the  firm,  held  demurrable. 
Bruns  v.  Helse  [Md.]  60  A.  604.  BiU  alleg- 
ing that  proceedings  in  equity  were  pend- 
ing for  the  dissolution  of  the  firm  and  the 
settlement  of  its  affairs   held  defective.     Id. 

38.  An  allegation  in  a  bill  by  a  surviving 
partner  to  re<iover  contribution  from  the 
personal  representatives  of  a  deceased  part- 
ner that  other  partners  had  no  individual 
estate  held  insufficient  to  Justify  nonjoinder 
as  parties.     Bruns  v.  Heise    [Md.]    60  A.  604. 

30.     See   4  C.  L.  927. 

40,  41,  42.  Safe  Deposit  &  Trust  Co.  v. 
Cahn    [Md.]    62    A.    819. 

43.  Abington  Dairy  Co.  v.  Reynolds,  24 
Pa.   Super.  Ct.   632. 


44.  Is  not  such  a  failure  to  comply  with 
the  law  as  will  bring  the  association  under 
the  penalty  provided  by  Act  June  '2,  1874, 
P.  L.  271,  S  3.  Abington  Dairy  Co.  v.  Reynolds, 
24  Pa.  Super.  Ct.  632.  The  use  of  the  abbre- 
viation "Ltd."  instead  of  the  word  "Limited" 
after  a  company's  letterhead  will  not  make 
the  person  who  signed  the  letter  a  general 
partner,  so  that  his  declarations  and  acts 
will  have  the  same  force  and  effect  in  all 
cases  as  the  acts  and  declarations  of  a  co- 
partner in   an  ordinary  partnership.     Id. 

45.  Failure  to  conform  literally  to  the 
statute  will  not  render  the  special  partner 
liable  as  a  general  partner,  as  in  case  of  a 
false  certificate  or  affidavit.  Webster  v. 
Lanum    [C.    C.   A.]    137   P.    376. 

4«.  Bank  deposit  was  made  by  member 
of  special  partnership  of  special  partner's 
contribution,  and  before  the  certificate  was 
filed,  the  bank  having  knowledge  that  the 
certificate  had  not  been  filed,  a  cheelc  was 
drawn  on  the  deposit.  It  was  held  that  the 
bank  rightly  paid  the  check.  La  Montagne 
V.  Bank  of  New  York  Nat.  Banking  Ass'n 
[N.    Y.]    76  N.   B.    33. 

4T.  Code  Gten.  Pub.  laws,  art.  73,  §  4,  re- 
quires that  the  certificate  of  a  limitefl  part- 
nership shall  be  recorded  in  the  county  in 
which  the  principal  place  of  business  shall 
be.  Held  that  a  limited  partnership  Is  not 
converted  into  a  general  one  merely  because 
the  principal  office  of  the  partnership  is  al- 
leged to  be  outside  of  the  state,  its  cer- 
tificate stating  otherwise.  Safe  Deposit  & 
Trust  Co.  V.  Cahn  CMd.]  62  A  819. 

48.  "Limited  partnerships"  organized  un- 
der 2  Comp.  Laws  Mich.  pp.  1883,  1888,  aa 
amended  by  Pub.  Acts  1903,  pp.  398-404. 
Fred  Macey  Co.  v.  Macey  [C.  C.  A.]  135  F. 
725. 
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liabilities  of  the  partners  and  their  creditors  are  governed  by  the  rules  of  law  ap- 
plicable to  ordinary  partnerships.*'  The  fundamental  difierence  between  the  lia- 
bility of  general  and  special  partners  is  to  be  found  in  the  fact  that  the  former  are 
responsible  in  solido  for  the  debts  and  obligations  of  the  firm,  as  in  the  case  of 
ordinary  partnerships,  without  regard  to  the  amounts  contributed  by  them  to  the 
social  capital,""  whilst  the  latter,  if  the  statute  has  been  complied  with,  are  not  gen- 
erally liable  beyond  the  fund  contributed  by  them,'*^  and  where  such  amount  has 
actually  been  paid  in,  it  is  immaterial  where  it  came  from.''^  Hence,  a  statute  re- 
quiring all  suits  respecting  the  business  of  the  partnership  to  be  brought  against 
the  general  partners  only  must  be  construed  to  apply  to  suits  brought  whilst  the 
firm  is  a  going  concern,  and  to  suits  brought  after  its  dissolution,  but,  whilst  the 
special  partner's  contribution  still  forms  part  of  the  assets,  or  has  been  wholly 
absorbed  in  the  liquidation  of  debts  due  by  the  firm,"^  it  does  not  apply  where  the 
firm  has  been  dissolved  and  the  special  partner's  contribution  has  been  returned 
leaving  firm  debts  unpaid.^''  A  limited  partnership  has  the  same  power  to  contract 
as  a  general  partnership.""  The  declarations  of  a  single  manager  of  a  limited  part- 
nership association  will  not  bind  the  association  unless  such  declarations  are  made 
by  him  as  a  special  agent  of  the  associatio^j."" 

PARTY  WALLS.  5T 

A  party  wall  is  a  dividing  wall  between  two  buildings  to  be  used  equally  for  all 
purposes  of  an  exterior  wall  by  the  respective  owners  of  both  buildings."*     Every 


49.  Safe  Deposit  &  Trust  Co.  v.  Cahn 
[Md.]  62  A.  S19.  Where  a  limited  partner- 
ship took  the  assets  and  assumed  the  lia- 
bilities" of  a  general  partnership,  which  had 
wrong-fully  aided  a  trustee  in  misappro- 
priating trust  funds,  the  members  of  the 
general  partnership  were  the  members  of  the 
limited  partnership.  The  limited  partner- 
ship dissolved.  Held  the  individuals  were 
liable  whether  as  members  of  the  first  or 
second  firm.  Id.  A  limited  partnerslilp 
taking-  the  assets  and  assuming  the  liabili- 
ties of  a  general  partnership  which  had 
wrongfully  aided  a  trustee  in  misappropriat- 
ing trust  funds  held  to  assume  the  liability 
of    making    restitution.     Id. 

."iO.  Safe  Deposit  &  Trust  Co.  V.  Cahn 
[Md.]    62    A.    819. 

51.  Safe  Deposit  &  Trust  Co.  v.  Cahn 
[Md.]  62  A.  819.  A  special  partner's  contri- 
bution to  the  firm's  capital  is  answerable  for 
precisely  the  same  debts  and  obligations 
for  which  such  partner  would  have  been  lia- 
ble if  he  had  been  a  member  of  an  ordinary 
partnership.  Id.  The  relation  of  a  partner 
In  commenrtam  to  his  firm  is  in  the  nature 
of  a  stockholder's  to  his  corporation.  He  is 
not  a  partner  further  than  is  provided  by 
the  Civ.  Code,  art.  2844,  that  is  to  say  his 
only  relation  is  that  he  has  a  certain  fund 
in  the  firm  or  has  agreed  to  contribute  a 
certain  fund,  and  only  this  fund  or  the  obli- 
gation to  contribute  it  stands  in  the  firm, 
and  he  cannot  act  for  the  firm  nor  the 
firm  for  him.  Hence  the  firm  is  without 
authority  to  take  him  into  court,  and  if 
it  does  so  and  a  judgment  is  rendered  against 
him  personally  on  a  reconventional  demand, 
the  judgment  must  be  considered  as  having 
been  rendered  without  citation  or  equiva- 
lent notice  and  to  be  null  and  void  and  in- 


capable of  revival,  and  in  a  suit  for  revival 
the  facts  going  to  such  want  of  citation 
may  be  proved.  Burt  &  Co.  v.  Laplace,  114 
La.  489,  38  So.  429.  A  partner  in  commendam 
is  not  a  real  partner  as  to  third  persons 
and  need  not  be  joined  in  a  suit  against 
the  firm  in  liquidation.  In  re  M.  F.  Dunn  & 
Bro.   [La.]   40   So.  466. 

52.  Money  given  or  loaned  tc  special  part- 
ner by  strangers  or  members  of  old  firm.  It 
appeared  that  the  capital  paid  in  by  the  spe- 
cial partner  was  furnished  by  two  other 
persons  under  an  arrangement  that  they 
should  be  the  real  special  partners  while  the 
other  should  be  held  out  as  such.  It  was 
lifld  that  this  did  not  render  the  ostensible 
special  partner  liable  as  a  general  partner. 
Webster    v.    Lanum    [C.    C.    A.]     137    F.    376. 

53.  Code  Pub.  Gen.  Laws,  art.  73,  §  19, 
construed.  Safe  Deposit  &  Trust  Co.  v. 
Cahn    [Md.]     62    A.    819. 

.54.  Safe  Deposit  &  Trust  Co.  v.  Cahn 
[Md.]  62  A.  819.  In  such  a  case  the  part- 
nership having  aided  trustee  in  converting 
trust  property,  held  substituted  trustee  in 
a  suit  for  restitution  properly  made  general 
and  special   partners  parties   defendant.     Id. 

55.  Deposit  of  money  in  bank.  La  Mon- 
tagne  v.  Bank  of  New  York  Nat.  Banking 
Ass'n  [N.  T.]   76  N.  B.  33. 

56.  Abington  Dairy  Co.  v.  Reynolds,  24 
Pa.  Super.  Ct.  632.  In  an  action  by  a  limit- 
ed partnership  a  letter  written  under  the 
letterhead  of  the  company  and  signed  by  a 
person  who  was  not  shown  to  have  been  a 
manager  of  the  company  is  admissible  for 
the  purpose  of  proving  that  the  goodsi 
"were  sold  and  delivered  to  defendant's' 
brother  rather  than  defendant.     Id. 

57.  See   4   C.  L.   927. 
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separating  wall  between  two  buildings  is  presumed  to  be  a  common  or  party  wall, 
if  the  contrary  be  not  shown. ^^  Presumptively,  a  party  wall  agreement  gives  each 
an  easement  in  the  land  of  the  other  and  does  not  convey  the  fee  of  such  land.^" 
Each  may  use  his  side  for  proper  advertising  purposes.'*^  Either  may  carry  the 
wall  up  for  his  building, '^^  and  in  so  doing,  if  he  uncovers  the  other's  building  by 
consent,  is  liable  only  for  negligence."^  Light  and  air  coming  into  the  higher 
building  can  not  be  obstructed  by  any  use  of  the  wall  except  for  building  purposes."* 
Each  owner  must  contribute  to  necessary  repair  and  restoration  of  the  wall  if  the 
fact  be  properly  established,"^  and  is  not  relieved  because  of  slight  structural  changeE' 
of  which  he  quiescently  knew,""  but  the  party  building  must  pay  the  extra  cost  if 
the  wall  is  made  wider  or  higher."'  If  a  wall  is  sufficient  for-  the  purposes  of  one 
owner,  but  insufficient  to  support  an  improvement  to  be  made  by  the  other,  the 
latter  may  rebuild  the  wall  but  must  bear  the  entire  expense."**  In  Iowa  the  rights 
of  parties  to  separating  walls  are  governed  by  statute,""  but  these  statutes  do  not 
prevent  owners  from  making  special  agreements  concerning  such  walls.'"  Parol 
evidence  is  incompetent  to  show  such  an  agreement,'^  but  is  competent  to  show 
what  particular  statute  is  applicable  to  a  given  case.'^  Under  these  statutes,  re- 
pairs to  party  walls  are  to  be  made  at  the  expense  of  all  who  have  rights  therein  in 
proportion  to  the  interest  of  each.'^  If  an  old  wall  is  rebuilt  for  the  purpose  of  in- 
creasing its  height,  wholly  at  the  expense  of  one  of  the  owners,  the  owner  who  did 
not  contribute  thereto  may  use  the  new  wall  as  he  used  the  old  without  additional 
.expense,'*  but  he  is  not  entitled  to  make  any  additional  use  of  the  new  wall  without 
paying  a  portion  of  the  expense  of  reconstruction." 

'  The  existence  of  a  party  wall  is  sufficient  notice  to  put  grantees  of  one  owner 
upon  inquiry  as  to  the  rights  of  the  Co-owner  in  the  wall,'"  but  is  not  constructive 
notice  to  a  grantee  of  an  agreement  by  his  grantor  to  pay  part  of  the  expense  of  the 
erection  of  the  wall."  A  subsequent  purchaser  who  has  no  notice,  actual  or  con- 
structive, of  an  agreement  by  his  grantor  to  contribute  to  the  cost  of  a  party  wall 


58.  Bellenot  v.  Laube's  Ex'r  [Va.]  52  S. 
E.    698. 

59.  Dividing  wall  between  two  tenements 
became  party  wall  when  owner  sold  to  dif- 
ferent persons.  Bellenot  v.  Laube's  Ex'r 
[Va.]  52  S.  E.  698.  In  Iowa  every  separat- 
ing wall  between  buildings  is,  as  higii  as 
the  upper  part  of  the  first  story,  presumed 
to  be  a  wall  in  common  if  there  is  no  title, 
proof,  or  mark  to  the  contrary.  Code  § 
2996.     Howell  v.   Goss    [Iowa]    105  N.   W.    61. 

60.  Contract  whereby  parties  conveyed 
to  each  other  "such  interest  in  the  land 
covered,  or  to  be  covered,  by  said  party 
wall  as  may  be  necessary  to  carry  out  the 
terms  of  this  agreement,"  held  to  grant  only 
easements,  not  fee  title.  Scottish-American 
Mortg.  Co.  V.   Bussell    [S.   D.]    104  N.  W.   607. 

61.  Agreement  making  the  wall  the  com- 
mon property  of  the  parties  thereto  and  con- 
ferring the  usual  rights  in  partition  walls. 
Lappan  v.  Glunz  [Mich.]  12  Det.  Leg.  N.  282, 
104  N.  W.   26. 

62.  Action  by  adjacent  owner  for  remov- 
al wijl  not  lie.  Bellenot  v.  Laube's  Ex'r 
[Va.]  52  S.  E.  698. 

63.  Riiff  V.  Garvey  [Neb.]   104  N.  W.  1143. 

64.  Co-owner  had  no  right  to  close  up 
windows  in  party  wall  by  masonry  to  pre- 
vent the  other  from  trespassing  on  the  roof 
of  his  building.  Lengyel  v.  Meyer  [N.  J. 
Eq.]     62    A.     548. 


65.  By  judgment  of  competent  men  on 
due  notice  previously  given.  Bellenot  v. 
Laube's  Ex'r   [Va.]   52  S.  B.  698. 

60.     Evans   v.    Howell,    111    111.    167. 

67,  68.  Bellenot  v.  Laube's  Ex'r  [Va.]  52 
S.    E.    698. 

6».  See  Code,  §§  2994-3003.  cited  in  Howell 
v.   Goss    [Iowa]    105  N.  W.   61. 

70.  71.  Code  §  3003.  Howell  v.  Goss 
[Iowa]    105  N.  W.   61. 

72.  As  to  show  whether  Code  §  2997,  rela- 
tive to  repairs,  or  §  2999,  relative  to  in- 
creasing height  of  walls,  applies.  Howell  v. 
Goss    [Iowa]    105   N.   W.   61. 

73.  Code  §  2997.  Howell  v.  Goss  [Iowa] 
105  N.  W.   61. 

74.  Code  §  2999  applies  to  such  case. 
Howell  V.   Goss    [Iowa]   105   N.  W.    61. 

75.  Not  entitled  to  decree  quieting  title 
to  reconstructed  wall  without  paying  part  of 
expense.  Howell  v.  Goss  [Iowa]  105  N.  W. 
61. 

76.  One  owner  need  not  notify  grantees 
of  the  other  as  to  his  rights,  no  hostile 
claim  being  asserted.  Howell  v.  Goss  [Iowa] 
105  N.   W.   61. 

77.  Party  wall  agreement  was  unrecord- 
ed, at  time  of  transfer  by  one  owner,  but 
wall  had  been  built.  Held,  grantee  had  no 
constructive  notice  of  agreement  by  his 
grantor  to  contribute.  Scottish-American 
Mortg.  Co.  v.  Russell    [S.   D.]    104  N.   W.   607. 
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is  not  bound  thereby  to  pay  any  part  of  such  cost  to  entitle  him  to  use  the  portion 
of  the  wall  situated  on  his  or  her  land.'*  But  where  a  contract  providing  for  con- 
tribution by  the  owner  of  the  vacant  lot  when  he  makes  use  of  the  wall  is  expressly 
made  binding  upon  the  heirs  and  assigns  of  the  parties,  the  contract  creates  covenants 
running  with  the  land/'  and  where  conveyances  are  made  by  each  owner  after  the 
party  wall  is  built,  the  grantee  of  the  vacant  lot  who  uses  the  wall  is  required  to  make 
payment  therefor  to  the  grantee  of  the  first  builder.*"  By  the  Pennsylvania  statute 
the  right  to  compensation  for  use  of  a  party  wall  passes  with  the  land,  unless  reserved 
until  the  wall  is  used,*^  and  such  right  vests  in  the  owner  at  the  time  the  wall  is 
used.*-  When  the  right  has  actually  vested  in  an  owner  it  does  not  pass  from  him  by 
a  subsequent  conveyance,  though  it  is  not  expressly  reserved.*^ 
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78.  Scottish-American  Mortg.  Co.  v.  Rus- 
sell   [S.   D.]    104  N.   W.    607. 

BTOTB.  Grantee  TsitU  notice:  If  a  person 
purchases  a  lot  on  which  there  Is  a  party 
wall  built  by  the  owner  of  the  adjoining 
lot,  with  notice,  either  actual  or  construc- 
tive, of  a  contract  between  liis  grantor  and 
such  adjoining  lot  owner,  that  the  grantor 
will  pay  one-half  of  the  cost  of  constructing 
the  wail  whenever  he  shall  use  it,  it  Is  gen- 
erally agreed  that  such  purchaser  is  liable 
for  the  amount  agreed  to  be  paid  by  his 
grantor  in  case  the  purchaser  makes  use  of 
the  wall.  Wiokersham  v.  Orr,  9  Iowa,  253, 
74  Am.  Dec.  348;  Pew  v.  Buchanan,  72  Iowa, 
637,  34  N.  "W.  453;  Savage  v.  Mason,  3  Cush. 
[Mass.]  500; -Standish  v.  Lawrence,  111  Mass. 
Ill;  Richardson  v.  .Tobey,  121  Mass.  457,  23 
Am.  Rep.  283;  Sharp  v.  Cheatham,  88  Mo. 
498,  57  Am.  Rep.  433;  Brown  v.  McKee,  57 
N.  Y.  S.  684.  This  is  especially  the  rule  when 
the  agreement  further  stipulates  that  the 
covenants  therein  shall  extend  to  and  be 
binding  upon  each  party,  his  heirs,  assigns, 
etc.,  and  the  purchaser  has  notice  of  such 
stipulation.  Roche  v.  Ullman,  104  111.  11; 
Stehr  V.  Raben,  33  Neb.  437,  50  N.  W.  327; 
Garmire  v.  WiUy,  36  Neb.  340,  54  N.  W.  562; 
Brown  v.  Pentz,  1  Abb.  App.  Dec.  227;  Mott 
V.  Oppenheimer,  135  N.  T.  312,  31  N.  E.  1097. 
If  one  of  the  parties  to  a  deed  of  a  party 
wall  covenants  that  he  or  his  grantee  shall 
pay  one-half  of  the  expense  of  constructing 


such  wall  whenever  he  shall  make  use  of 
it,  and  stipulates  that  such  covenant  shall 
run  with  the  lot,  a  lien  is  thereby  created 
thereon  which  is  binding  upon  a  subsequent 
purchaser  with  such  notice  only  as  the  deed 
affords.  Parsons  v.  Baltimore,  etc.,  Ass'n, 
44  W.  Va.  335,  29  S.  B.  999,  67  Am.  St.  Rep.  769. 
If  a  party  wall  has  been  used  by  the  grantor 
at  the  time  the  vendee  purchases  the  prop- 
erty, he  has  a  right  to  presume  that  his 
grantor's  share  of  the  cost  of  the  wall  has 
been  paid,  and  he  cannot  be  held  liable 
therefor  in  the  absence  of  notice  of  the 
true  state  of  the  facts.  Kells  v.  Helm,  56 
Miss.  700.  If  one  owner  has  a  right  to  use 
a  wall  of  an  adjoining  owner  under  an  agree- 
ment between  them,  he  has  no  right,  as 
against  the  grantee  of  the  adjoining  owner 
without  notice  of  the  agreement,  to  use  such 
wall  without  making  compensation.  Appeal 
of  Heimbach  tPa.]  7  A.  737." — Note  to  Duns- 
comb  V.  Randolph  [Tenn.]  89  Am.  St.  Rep.  944. 
79,  80.  Southworth  v.  Perring  [Kan.]  81 
P.  481;  rehearing  denied  Id.,  82  P.  785. 

81.  Lea  v.  Jones,   23  Pa.  Super.  Ct.   587. 

82.  Act  April  10,  1849,  §  4,  P.  L.  500.  Lea 
V.  Jones,  23  Pa.  Super.  Ct.  587. 

83.  Lea  v.   JOnes,    23  Pa.   Super.   Ct.   587. 

WOTE.  Rights  and  liabilities  of  subse- 
quent grantees:  The  authorities  are  in  con- 
flict on  these  questions.  See  Southworth  v 
Perring  [Kan.]  81  P.  481,  and  82  P.  785  for 
discussion  of  modern  authorities.     Also  Scot- 
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not  the  end  attained,  is  patentable."  The  movement  of  a  machine,  irrespective  of 
ihe  mechanism  which  causes  it,  cannot  be  patented  f^  nor  is  concept  alone  patentable, 
but  it  must  be  accompanied  by  a  mechanical  embodiment  which  must  be  unantic- 
ipated.*" 

A  design  patent  is  addressed  to  the  eye  and  is  to  be  judged  by  its  ability  to 
please.'"  Design  patents  cover  appearances  only,"^  and  should  be  artistic,  though 
it  is  not  necessary  that  they  should  be  practical."^  To  support  a  method  or  process 
patent  there  must  be  a  tangible  product  or  a  change  in  character  or  quality  brought 
about,  and  not  simply  a  principle  or  result  underlying  or  involved  in  certain  me- 
chanical means  or  steps.'^ 

In  all  patents,  including  those  covering  designs,'*  invention,"''  as  distinguish- 
ed from  mechanical  skill,""  or  siiggestion,'^  is  essential;  and  a  mechanical  concep- 


tisii- American'  Mortg.  Co.  v.  Russell  [S.  D.] 
104  N.  W.  607,  and  cases  and  authorities 
cited  in  4  C.  L.  927,  928,  particularly  exten- 
sive notes  in  Cook  v.  Paul  [Neb.]  66  L.  B. 
A.  673,  and  Dunscomb  v.  Randolph  [Tenn.] 
89  Am.  St.  Rep.  941. 

84.     See  4   C.   L.    929. 

S3.  Inventor  cannot  cover  an  invention 
that  has  merely  a  practical  value  with  ei- 
ther a  design  or  mechanical  patent,  or  both, 
at  his  option.  "Williams  Calk  Co.  v.  Never- 
slip   Mfg.   Co.,   136   F.    210. 

8«.     See    4    C.    L.    930. 

87.  Ries  V.  Earth  Mfg.  Co.  [C.  C.  A.]  136 
F.  850.  A  monopoly  of  every  means  for  do- 
ing a  certain  thing  is  not  patentable.  No. 
684,165,  for  a  method  of  regulating  elec- 
tric circuits.  Is  void.  Manhattan  General 
Const.  Co.  V.  Helios-Upton  Co.,  135  F.  785. 
No  one  can  obtain  a  monopoly  of  the  end 
to  be  effected,  even  when  achieved  by  means 
materially  different  from  those  described 
and  claimed.  Mahcney  v.  Jenkins  Co.  [C. 
C.    A.]    138    F.    404. 

88.  American  Crayon  Co.  v.  Sexton  [C.  C. 
A.]    139   F.   584. 

89.  Voightmann  v.  Perkinson  [C  C.  A.^ 
138  F.  56.  Where  no  concrete  conception 
can  be  worked  out  of  a  claim  for  a  mechan- 
ical patent  and  only  an  ill-deflned  principle 
of  construction,  the  only  key  to  which  is  the 
abstract  result  to  be  attained,  the  patent 
cannot  be  sustained.  Manhattan  General 
Const.  Co.  v.  Helios-Upton  Co..  135  F.  785. 

90.  Design  patent  No.  25,927.  for  a  de- 
sign for  a  metal  basket,  is  void  for  lack  of 
novel  element  of  beauty.  Roberts  v.  Ben- 
nett [C.  C.  A.]  136  F.  193.  Design  patent 
No.  36,905,  font  of  type,  is  void  because  it 
shows  no  such  peculiar  configuration  or 
ornamentation  as  to  authorize  a  design 
patent.     American     Type     Founders'    Co.     v. 

.Damon.   140  F.   715. 

91.  A  distinct  class  of  Inventions,  having 
characteristics  and  features  of  Its  own,  was 
intended  to  be  reached  by  the  statute  and  to 
this  it  is  to  be  confined.  "Williams  Calk  Co. 
V.  Neverslip  Mfg.  Co.,  136  F.  210.  It  was  not 
the  intention  of  Congress,  in  allowing  pat- 
ents for  designs,  to  duplicate  the  existing 
law  and  to  allow  an  inventor  to  cover  an 
invention,  that  had  merely  a  practical 
value,  with  either  a  design  or  a  mechanical 
patent,  or  both,  at  his  option.     Id. 

9a.  "Word  "useful"  In  the  statute,  con- 
strued. "Williams  Calk  Co.  v.  Neverslip  Mfg. 
Co.,    136    F.    210. 

93.     Manhattan  General  Const.  Co.  v.  Heli- 


os-Upton Co..  135  F.  784.  No.  684,165,  meth- 
od of  regulating  electric  circuits,  held  void 
as  being  merely  for  an  operative  theory.  Id. 
No.  527,361,  enameling  metal  ware,  claims  4 
to  8,  covering  the  product,  and  9  to  12,  cov- 
ering the  process,  held  valid.  National 
Bnam.eling  &  Stamping  Co.  v.  New  England 
Enameling  Co.,   139   P.    643. 

94.  Roberts  v.  Bennett  [C.  C.  A.l  136  F. 
193. 

95.  Duplication  is  'not  invention  unless 
by  the  combination  a  new  or  better  result 
is  evolved.  In  re  Scott,  25  App.  D.  C.  307. 
A  mere  substitution  of  one  material  for  an- 
other as  paper  for  tin  in  the  cap  to  a  rail- 
way torpedo,  does  not  constitute  invention, 
notwithstanding  the  fact  that,  by  such  sub- 
stitution, the  cost  of  the  article  is  cheapen- 
ed to  the  public.  Lafferty  Mfg.  Co.  v.  Acme 
R.  Signal  &  Mfg.  Co.  IC  C.  A.]  138  F.  729. 
Invention  in  some  degree  having  been 
shown,  the  court  is  not  called  upon  to 
measure  it  by  an  exacting  standard.  Val- 
vona  V.   D'Adamo,   135  F.   544. 

96.  Daylight  Glass  Mfg.  Co.  v.  American 
Prismatic  Light  Co.,  140  F.  174.  The  result 
of  the  application  of  the  common  skill  and 
experience  of  a  mechanic,  which  comes  from 
the  habitual  and  intelligent  practice  of  his 
calling,  to  the  correction  of  some  slight  de- 
fect in  a  machine  or  combination,  or  to  a 
new  arrangement  or  grouping  of  its  parts, 
tending  to  make  it  more  effective  for  the 
accomplishment  of  the  object  for  which  it 
was  designed,  not  involving  a  substantial 
discovery,  nor  constituting  an  addition  to 
our  knowledge  of  the  art,  is  not  within  the 
protection  of  the  patent  laws.  Sloan  Filter 
Co.  V.  Portland  Gold  Min.  Co.  [C.  C.  A.]  139 
F.  23.  citing  numerous  cases.  Merely  mak- 
ing ii)  one  piece  what  was  before  made  in 
two  does  not  constitute  patentable  inven- 
tion although  the  one  piece  device  is  cheap- 
er or  more  durable,  when  such  results  are 
merely  such  ordinary  consequences  of  dis- 
pensing with  joints  as  would  naturally  be 
anticipated  by  a  workman.  General  Elec. 
Co.  V.  Tost  Elec.  Mfg.  Co.  [C.  C.  A.]  139  F 
568,  afg.  131  F.  874.  No.  481,856,  stovepipes, 
is  not  so  obviously  lacking  in  invention  as 
to  be  held  void  on  demurrer.  Jackes-Evans 
Mfg.  Co.  V.  Hemp  &  Co.  [C.  C.  A.]  140  F.  254. 
See,  also,  Thomson-Houston  Elec.  Co.  v. 
Salem   Elec.   Co.,    140   F.    445. 

97.  "Suggestion"  of  a  compound  or  prep- 
aration is  not  such  an  origination  or  dis- 
covery of  a  process  for  making  the  com- 
pound as  would  entitle  the  discoverer  to  let- 
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tion,  which  naturally  occurred  to  other  persons  near  the  same  time  and  without 
knowledge  of  the  other's  actions,  does  not  involve  patentable  invention.'^     The  fact 


ters  patent  for  the  process.  Barclay  v. 
Charles  Roome  Parmele  Co.  [N.  J.  Eq.]  61  A. 
715. 

ILLcUSTHATIOlVS.  Patents  held  to  dis- 
close invention:  Reissue  No.  11,260  (origi- 
nal No.  456,117)  thill-couplings.  Bradley  v. 
Bccles,  138  F.  911.  Reissue  No.  11,872  (orig-- 
inal  No.  495,443),  traveling  contact  for 
electric  railv.rays.  Thomson-Houston"  Elec. 
Co.  V.  Black  River  Traction  Co.  [C.  C.  A.] 
135  P.  759.  Reissue  No.  11,995  (original  No. 
664,890),  convertible  cars.  O'Leary  v.  Utica 
&  M.  V.  R.  Co.,  139  P.  330.  Design  patent 
No.  32,685,  lamp  shade.  Mygatt  v.  Zalinskl, 
138  P.  88.  Nos.  344,462,  344.464,  391,439  and 
479,339,  instrument  for  teaching  playing  of 
piano.  Virgil  Practice  Clavier  Co.  v,  "Virgil, 
138  P.  897.  No.  392.973,  claims  1  and  6,  for 
improvement  in  bicycles.  Pope  Mfg.  Co.  v. 
Snyder  Mfg.  Co.,  139  P.  49.  No.  413,293, 
system  of  electrical  distribution.  Thomson- 
Houston  Elec.  Co.  V.  Salem  Elec.  Co.,  140 
P'.  445.  No.  417,451,  pulp-screening  ma- 
chine. Van  Bpps  v.  United  Box  Board  & 
Paper  Co.,  137  P.  418.  Nb.  424.905,  flexible 
metallic  weather  strip.  Solmson  &  Co.  v. 
Bredin  [C.  C.  A.]  136  P.  187.  No.  429,874, 
stone  sawing  machine.  Diamond  Stone  Saw- 
ing Mach.  Co.  V.  Brown  [C.  C.  A.]  137  P.  910. 
No.  442,531,  store  service  ladder.  Murray 
V.    Orr    &   Lockett    Hardware    Co.    [C.    C.    A.] 

138  P.  564.  No.  468,258,  bottle-sealing  de- 
vice, and  582,762,  for  form  of  construction  of 
same.  Crown  Cork  &  Seal  Co.  v.  Standard 
Stopper  Co.,  136  P.  199.  No.  468,258,  bottle 
stopper.  Imperial  Bottle  Cap  &  Machine  Co. 
V.  Crown  Cork  &  Seal  Co.  [C.  C.  A.]  139  P. 
312.  overruling  136  P.  841.  No.  483,646,. 
process  of  making  artificial  mica  sheets  for 
electrical  Insulation.  Mica  Insulator  Co.  v. 
Union  Mica  Co.,  137  P.  928.  No.  485,856,  thill 
coupling.  Bradley  v.  Eccles,  138  P.  916.  No. 
491,972,  coloring  matter  from  logwood. 
Hemolin  Co.  v.  Harway  Dyewood  &  Extract 
Mfg.  Co.  [C.  C.  A.]  138  P.  54.  No.  499,769, 
regulator  for  electric  motors.  Automatic 
Switch  Co.  V.  Cutler-Hammer  Mfg.  Co.,  139 
P.  870.  No.  520,429,  portable  electric  bat- 
tery. American  Elec.  Novelty  &  Mfg.  Co. 
V.  Howard  Elec.  Novelty  Co.  [C.  C.  A.]  137 
F.  913.  No.  527,242,  process  of  making  open 
metal  work.  Expanded  Metal  Co.  v.  Brad- 
ford, 136  P.  870.  No.  533,867,  detachable 
rubber-faced  foot-rest  bicycle  pedals,  claims 
1  and  2.  Curtis  v.  Atlas  Co.,  136  P.  222. 
No.  545,843,  covering  for  steam  pipes.  Keas- 
bey  &  Mattiso.T  Co.  v.  Philip  Carey  Mfg.  Co. 

139  P.  571.  No.  555,693,  fireproof  wall. 
Sanitary  Fire  Proofing  &  Contracting  Co.  v. 
Sprickerhoff  [C.  C.  A.]  139  P.  801,  rvg.  131  P. 
868.,  No.  559,446,  shade-holding  device.  Cur- 
tain Supply  Co.  V.  North  Jersey  St.  R.  Co.,  138 
F.  734.  No.  561,559,  knitting  machines. 
Scott  V.  Fisher  Knitting  Mach.  Co.,  139  P. 
137.  No.  578,133,  bag  folding  machine. 
Brown  Bag-Filling  Mach.  Co.  v.  Drohen,  140 
F.  97.  No.  583,408,  automatic  mechanism  for 
'mloadlng  and  feeding  sugar-cane.  Mallon 
V.  William  C.  Gregg  &  Co.  [C.  C.  A.]  137  P. 
68.  No.  584,177,  magazine  guns.  Marlin 
Firearms  Co.  v.  Dinnan.  139  P.  658.  No. 
592  920  engraving  machine.  Bryce  Bros.  Co. 
V    Seneca  Glass  Co.,  140  F.  161.     Nos.  604,346 


and  642,075,  wardrobe  trunks.  Bonsall  v. 
Hamilton  Mfg.  Co.,  139  P.  399.  No.  607,433, 
milk  can.  Ironclad  Mfg.  Co.  v.  Dairymen's 
Mfg.  Co.,  138  P.  123.  No.  608,143,  casting  ap- 
paratus blasting  furnace.  Killeen  v.  Buffa- 
lo Furnace  Co.,  140  P.  33.  No.  621,423,  boot- 
tree.  Leadam  v.  Ringgold  &  Co.,  140  P.  611. 
No.  644,367,  composition  for  lining  pulp 
digesters,  claim  3.  Panzl  v.  Battle  Island 
Paper  Co.  [C.  C.  A.]  138  P.  48.  No.  644,464, 
artificial  limb  suspender.  Rowley  v.  Koeber, 
135  P.  363.  No.  645,871,  machine  for  folding 
the  edges  of  collars,  cuffs,  etc.  United  Shirt 
&  Collar  Co.  v.  Beattie,  138  F.  136.  No.  646,- 
148,  hoof-pad.  Revere  Rubber  Co.  v.  Con- 
solidated Hoof  Pad  Co.,  138  P.  899.  No.  650,- 
3  29.  drip-coffee-pot.  James  Heekin  Co.  v. 
Baker  [C.  C.  A.]  138  P.  63.  No.  650,771, 
claims  7  and  8,  plows.  Avery  v.  Case  Plow 
Works,  139  P.  878.  No.  669,011,  claims  1  and  2, 
method  of  knitting  flat  caps.  Kahn  v.  Star- 
rells  [C.  C.  A.]  135  P.  532.  No.  669,561,  claim 
3,  folding  hanger  for  garments.  Bonsall 
V.  Hamilton -Noyes  Co.,  139  P.  403.  No.  676,- 
r'84,  automatic  typographic  numbering  ma- 
chine, claim  27.  Bates  Mach.  Co.  v.  Wetter 
Numbering  Mach.  Co.,  136  P.  776.  No.  684,- 
340,  regulating  device  for  arc  lamp  circuits, 
claim  4.  Manhattan  General  Const.  Co.  v. 
Helios-Upton  Co.,  135  P.  785.  No.  695.282, 
machine  for  making  prismatic  glass.  Day- 
light Glass  Mfg.  Co.  V.  American  Prismatic 
Light  Co.,  140  P.  174.  No.  696,940,  trousers 
hanger.  Cazier  v.  Mackie-Lovejoy  Mfg.  Co. 
[C.  C.  A.]  138  P.  654.  No.  701,580,  pneu- 
matic surfaoer  of  stone.     Kotten  v.    Knight, 

137  P.  597.  No.  701,776,  mold  and  oven  for 
making  biscuit  cups  for  holding  ice  cream. 
Valvona  v.  D'Adamo,  135  P.  544.  No.  702,- 
560,  needle  valve  in  oil  burner.  Cleveland 
Foundry  Co.  v.  KaufEman  [C.  C.  A.]  135  P. 
360. 

Patents  held  void  for  Inclc  of  invention : 
Design  patent  No.  29,793,  horseshoe  calk. 
V/illiams  Calk  Co.  v.  Neverslip  Mfg.  Co.,  136 
P.  210.  Design  patent  No.  36,905,  font  of 
type.  American  Type  Pounders'  Co.  v.  Da- 
mbn,  140  P.  715.  No.  400,381,  sleigh  runner. 
American  Carriage  Co.  v.  Wyeth  [C.  C.  A.] 
139  P.  389.  No.  412,134,  can  top  and  cover. 
Self  Sealing  Can  Co.  v.  Hooker,  136  P.  418. 
No.  474.718,  railway  torpedo.  Lafferty  Mfg. 
Co.  V.  Acme  R,   Signal  &  Mfg.   Co.    [C.  C.  A.] 

138  P.  729.  No.  483,653,  claim  2,  process  of 
molding  artificial  mica  sheet,  if  not  con- 
strued as  a  continuation  of  the  process  of 
No.  483,653.  Mica  Insulator  Co.  v.  Union 
Mica  Co.,  137  P.  928.  No.  500,371,  music  box. 
Regina   Co.    v.    New    Century  Music-Box   Co., 

138  P.  903.  No.  532.554,  machine  for  cutting 
candy.  American  Caramel  Co.  v.  Thomas 
Mills  &  Bro.,  138  F.  142.  No.  539.713,  claims 
1.  2  and  3,  photographic  film  roll  for  day- 
light loading  of  a  camera.  Eastman  Kodak 
Co.  V.  Anthony  &  Scoville  Co.,  139  F.  36. 
No.  558,393,  claim  2,  granose  flakes.  Sani- 
tas  Nut  Pood  Co.  v.  Voigt  [C.  C.  A.]  139  P. 
551.  No.  581,251,  manufacture  of  tubing. 
National  Tube  Co.  v.  Spang  [C.  C.  A.]  135 
P.  351.  No.  587,874,  barrel  filter.  Sloan  Fil- 
ter Co.  V.  Portland  Gold     Min.  Co.   [C.  C    A  ] 

139  F.  23.  No.  600,186,  fireproof  window. 
Voightmann   v.   Perkinson   [C.   C.   A.]    13S   F 
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that  tlie  inventor  is  wholly  ignorant  of  all  the  chemical  changes  that  take  place  in 
the  course  of  his  process  is  immaterial.""  Where  two  inventors  improve  an  old  ma- 
chine, each  i^  entitled  to  the  benefit  of  his  own  improvement,  so  long  as  it  differs 
from  that  of  the  other  and  does  not  include  his.^  The  mere  adaptation  of  well 
known  methods  of  one  art  to  another  does  not,  as  a  general  rule,  involve  invention;^ 
but  the  adaptation  of  an  old  device  to  a  distinctly  new  and  highly  useful  service  dis- 
closes invention.'  And  an  invention  which  solves  the  problem  of  practical  manu«- 
facture,  accomplishing  by  few  and  simple  means  what  has  before  been  done  by  means 
less  simple  and  practical,  may  be  protected  by  patent,  though  involving  no  impor- 
tant novelty  in  its  mechanical  principles.*  Double  patenting  is  not  allowable  even 
to  the  same  patentee,*"  not  even  where  one  patent  is  for  a  design  or  process,  and  the 
other  for  a  mechaiiical  device,  where  the  two  are  indistinguishable  in  their  character- 
istics and  manifestly  the  outcome  of  the  same  inventive  idea;°  and  the  fact  that  the 
design  patent  proves  to^e  invalid  will  not  save  a  subsequent  mechanical  patent  for 
the  same  device  from  the  charge  of  double  patenting.'  A  combination  of  old  ele- 
ments is  not  patentable  unless  the  result  is  a  new  and  useful  article,"  and  one  which 


ES,  No.  617,692,  electric  device  in  hand 
lamp.  American  Blec.  Novelty  &  Mfg.  Co.  v. 
Howard  Elec  Novelty  Co  [C.  C.  A.]  137  F. 
913.  No.  630,972,  stick  pin  retainer.  Cape- 
well  V.  Goldsmith,  138  F.  682.  No.  644,367, 
composition  for  lining  pulp  digesters,  claims 
1  and  2.  Panzl  v.  Battle  Island  Paper  Co. 
[C.  C.  A.]  138  F.  48.  Nos.  668,960  and  688,- 
111,  machine  for  piling  coal  and  analogous 
material.  Dodge  Coal  &  Storage  Co.  v.  New 
York,  etc.,  R.  Co.,  139  F.  976.  No.  676,606, 
fire-arches  for  furnaces.  McKenzie  Furnace 
Co.  V.  Green  Engineering  Co.  [C.  C.  A.]  138 
F.  830.  Nos.  695,283,  695,284  and  710,434, 
prismatic  glass  windows.  Daylight  Glass 
Mfg.  Co.  V.  American  Prismatic  Light  Co.. 
140  F.  174.  No.  718,378,  insulating  lining  for 
lamp  sockets.  General  Elec.  Co.  v.  Tost 
Elec.  Mfg.  Co.  [C.  C.  A.]  139  F.  568,  afg.  131 
F.    874.  ,    ^ 

98.  A  method  of  back-charging  plates 
into  the  furnace  and  drawing  them  from 
the  front  in  the  manufacture  of  tubing. 
National  Tube  Co.  v.  Spang  [C.  C.  A.]  135  F. 
i51  If  a  change  is  an  obvious  one  which 
would  occur  to  anyone,  it  is  not  patentable. 
In    re    Scott,    25    App.    D.    C.    307. 

!M).  So  held  where  be  unmistakenly  de- 
fined his  ingredients  and  indicated  a  process 
which  would  transform  them  into  t{je 
product  claimed.  National  Enameling  & 
Stamping  Co.  v.  New  England  Enameling 
Co.,   139    F.    643.  „     ,.     ,, 

1.  "Wessel  v.  United  Mattress  Maoh.  Co. 
[C.'c.  A.]  139  F.  11. 

2  A  claim  for  a  patent  covering  the  use 
of  a  thermostat  to  cut  off  the  supply  of  gas 
in  an  engine  to  prevent  overheating  is  not 
patentable.     In  re  Adams.   24  App.  D.  C.   27G. 

3.  The  adaptation  of  the  stem  of  a  needle 
valve  to  use  as  a  plunger  to  remove  obstruc- 
tions in  the  valve  orifice.  Cleveland  Foun- 
dry Co.  V.  Kauffman   [C.  C.  A.]   135  F.   360. 

4.  No.  452,320,  for  an  improved  swivel 
hook,  sustained  on  this  principle.  Robinson 
V.  Lederer  Co.,   138  F.   140. 

5.  No.  521,722,  improvements  in  crearn 
separators.  De  Laval  Separator  Co.  v.  Ver- 
mont Farm  Maoh.   Co.    [C.   C.  A.]    135   F.   772. 

«.  Functional  utility  entitles  a  patentee 
to  a  mechanical  patent  but  mere  functional 


utility  does  not  entitle  him  to  a  design 
patent  for  the  same  article.  Roberts  v. 
Bennett  [C.  C.  A.]  136  F.  193.  Where  the 
only  suggestion  of  a  method  afi  a  dis'tinctive 
Ijart  of  an  inventive  concept  in  a  specifica- 
tion is  the  use  of  the  "word  "method,"  and 
it  does  not  appear  that  there  is  any  differ- 
ence in  the  inventive  concept  underlying 
such  disclosure  from  that  underlying  the 
disclosure  in  a  patent  to  the  applicant  upon 
the  apparatus,  the  alleged  method  claims 
are  not  applicable.  In  re  Creveling,  25  App. 
D.  C.  530.  So  held  where  it  appeared  that 
the  substitution  of  the  word  "means"  for  the 
word  "method"  would  not  change  the  sense.. 
Id.  Alleged  process  claim  for  electrical 
generator  held  not  patentable  in  view  of  a 
prior  patent  to  the  same  applicant  upon 
the  apparatus  disclosed.  Id.  No.  666,583, 
horseshoe  calk,  void  for  double  patenting. 
Williams  Calk  Co.  v.  Neverslip  Mfg.  Co.,  136 
F.  210.  following  Cary  Mfg.  Co.  v.  Neal,  90 
P.  725,  and  dissenting  from  CoUender  v. 
Griffith,   2   F.   206. 

7.  Williams  Calk  Co.  v.  Neverslip  Mfg. 
Co.,    136    F.    210. 

8.  Thomson -Houston  Elec.  Co.  v.  Black 
River  Traction  Co.  [C.  C.  A.]  135  F.  759; 
Brown  Bag-Filling  Mach.  Co.  v.  Drohen,  140 
F.  97;  Self  Sealing  Can  Co.  v.  Hocker,  136  F'. 
418.  A  combination  of  old  elements,  each 
operating  the  same  way  and  producing  a 
similar  product  is  not  patentable.  American 
Carriage  Co.  v.  Wyeth  [C.  C.  A.]  139  F.  389, 
To  sustain  a  patent  on  a  combination  of  old 
devices  it  is  well  settled  that  a  new  result 
must  be  obtained  which  is  due  to  the  Joint 
and  co-operating  action  of  all  the  old  ele- 
ments. Either  this  must  be  accomplished, 
or  a  new  machine  of  distinct  character  and 
function  must  be  constructed.  Dodge  Coal 
Storage  Co.  v.  New  York,  etc.,  R.  Co.,  139  F. 
976. 

Valid  patented  combinations:  Reissue  No, 
11,872  (original  No.  495,443),  traveling  con- 
tact for  electric  railways.  Thomson-Houston 
Elec.  Co.  V.  Black  River  Traction  Co.  [C. 
C.  A.]  135  F.  759.  Reissue  No.  11,913  (orig- 
inal No.  586,193),  transmitting  electrical  im- 
pulses and  signals.  Marconi  Wireless  Tel. 
Co.   V.    De   Forest   Wireless    Tel.    Co.,    138    F. 
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would  not  suggest  itself  to  an  ordinarily  intelligent  mind  experienced  in  the  art." 
A  claim  for  a  combination  must  be  for  an  operative  one.^"  A  combination  and  its 
elements  are  distinct  inventions  and  a  patent  for  the  combination  is  not  the  same 
as  a  patent  for  the  elements,'^^  and  the  patentee  of  a  combination  may  obtain  a 
patent  on  a  combination  of  part  of  the  same  elements,  if  new  and  useful  iu  itself, 
or  in  connection  with  other  well  Imown  devices.^^  Where  the  advance  in  an  art  is 
gradual  and  several  inventors  form  different  combinations  and  make  different  im- 
provements which  materially  aid  to  accomplish  desired  results,  each  is  entitled  to 
his  own  combination  or  improvement,  so  long  as  it  differs  from  those  of  his  com- 
petitors and  does  not  include  theirs  ;^^  but  those  improvements  which  result  from 
the  gradual,  and  to  be  expected  progress  which  marks  every  great  and  progressive 
industry  do  not  generally  involve  invention.'-*  Where  none  of  the  prior  inventors 
exhibits  or  suggests  any  co-operation  of  the  elements  upon  the  principle  adopted 
by  the  patent  in  question,  or  upon  any  principle  adapted  to^  serve  the  same  purpose, 
the  use  of  the  old  elements  may  limit,  but  cannot  defeat  the  patent.^^  The  mere 
substitution  of  equivalent,  known  devices  or  ingredients,^'^  does  not  create  a  patent- 
able combination.^^     The  application  of  an  old  machine  or  combination  to  a  new  use 


B57.  No.  356,963,  electric  circuit  closing  ap- 
raratus.  Ries  v.  Bartli  Mfg.  Co.  [C.  C.  A.] 
136  F.  850.  No.  447,757,  method  of  using 
hydrocarbon  fluids  for  illuminating  purposes 
and  portalile  lamp  for  practicing  such 
method.  Pennsylvania  Globe  Gas  Llsht  Co. 
V.  Best.  137  F.  940.  No.  499,769.  regulator 
for  electric  motors.  Automatic  Switch  Co. 
V.  Cutter-Hammer  Mfg.  Co.,  139  F.  870.  No. 
520,429,  portable  electric  battery.  American 
Elec.  Novelty  &  Mfg.  Co.  v.  Howard  Elec. 
Novelty  Co.  IC.  C.  A.]  137  F.  913.  No.  573,- 
171,  bag-  miing  machine.  Brown  Bag -Fill- 
ing Mach.  Co.  v.  Drohen,  140  P.  97.  No. 
5S3,40S,  automatic  mechanism  for  unloading 
and  feeding  sugar  cane.  Mallon  v.  Gregg 
&  Co.  LC.  C.  A.]  137  F.  68.  Nos.  589,579  and 
559,580,  tipping  machines  for  fastening  the 
lips  on  corset  steels.  "W^arner  Bros.  Co.  v. 
Bassett  Co.,  136  F.  411.  No.  608,220,  washing 
machines.  International  Mfg.  Co.  v.  Bram- 
mer  Mfg.  Co.  [C.  C.  A.]  138  F.  396.  No. 
644,367.  composition  of  material  for  lining 
vessels  for  storing  or  boiling  corrosive 
liquids,  or  pulp  digesters,  claim  3.  Panzl 
v.  Battle  Island  Paper  Co.  iC.  C.  A.]  13S 
F.  48.  No.  644,464,  artificial  limb  suspend- 
er. Rowley  V.  Koeber,  135  F.  363.  No.  645,- 
871,  machine  for  folding  the  edges  of  col- 
lars, cuffs,  etc.  United  Shirt  &  Collar  Co. 
v.  Beattie,  138  F.  136.  No.  650,129,  drip  cof- 
fee pot.  James  Heekin  Co.  v.  Baker  IC.  C. 
A.3  138  F.  63.  No.  701,580,  pneumatic  sur- 
facer  of  stone.  Kotteu  v.  Knight,  137  F. 
597. 

Void  patented  eomMaations!  Nos.  468,258 
and  682,762,  bottle  sealing  devices.  Crown 
Cork  &  Seal  Co.  v.  Standard  Stopper  Co.  tC. 
C.  A.]  136  F.  S41.  No.  474,718.  railway  tor- 
pedo LafEerty  Mfg.  Co.  v.  Acme  R.  Signal 
&  Mfg.  Co.  [C.  C.  A.]  138  F.  729.  No.  500,371, 
music  box.  Begina  Co.  v.  New  Century 
Music-Box  Co.,  138  F.  903.  No.  539,713. 
claiins  1,  ?  and  3,  photographic  film  for 
daylight  loading  of  camera.  Eastman  Ko- 
da-k  Co.  V.  Anthony  &  Scovill  Co.,  139  F.  36. 
No.  555. S2S,  locking  d-evioe  for  passenger 
elevators,  claims  1  and  2.  Standard  Ele- 
vator Interlock  Co.  v.  Ramsey,  139  F.  28. 
No    587,874,  barrel  filter.      Sloan  Filter  Co.  v. 


Portland  Gold  Min.  Co.  IC.  C.  A.^  139  F.  23. 
No.  500,186,  fireproof  window.  -Voightmann 
V.  Perkinson  [C.  C.  A.]  138  F.  56.  No.  630,- 
972,  stick  pin  retainer.  Capewell  v.  Gold- 
smith, 138  P.  682.  Nos.  668,960  and  688,111, 
machine  for  piling  coal  and  analogous  ma- 
terial. Dodge  Coal  &  Storage  Co.  v.  Ne-w 
York,  etc.,  H.  Co.,  139  P.  976.  No.  676,606, 
improvement  in  fire  arches  for  furnaces. 
McKenzie  Furnace  Co.  v.  Green  Engineer- 
ing Co.  [C.  C.  A.J  138  P.  830.  No.  718,499. 
for  tenting  cloth.  West  Boylston  Mfg.  Co. 
v.    -W-allace,    137    P.    922. 

9.  Brown  Bag-Filling  Mach.  Co.  v. 
Drohen,  140  F.  97;  Mallon  v.  Gregg  &  Co.  IC. 
C.  A.]  137  P.   68. 

10.  MoCaslin  v.  Xjnk  Belt  Machinery 
Co.,  139  P.  393.  If  the  claim  for  a  patent 
shows  a  combination  of  parts,  forming  a 
workable  device  when  attached  to  a  struc- 
ture for  which  it  is  evidently  intended, 
that  is  enough  to  sustain  it  against  the  ob- 
jection of  inoperativeness.  No.  566,770 
for  an  improvement  in  water-closet  cis- 
terns so  sustained.  Kenney  Mfg.  Co.  v. 
Mott    Iron    Works,    137    F.    431. 

11.  Dodge  Coal  Storage  Co.  v.  Ne-w  York 
etc,   R.    Co.,   139  F.    976. 

•12.  Thomson-Houston  Elec.  Co.  v.  Black 
River  Traction  Co.  IC.   C.  A.]   136  F.   759. 

13.  Mallon  v.  Gregg  &  Co.  [C.  C.  A  1 
137    P.    68. 

14.  National  Tube  Co.  v.  Spang  [C.  C 
A.]    135   F.   361. 

15.  Imperial  Pottle  Cap  &  Mach.  Co.  v. 
Cro-wn  Cork  &  Seal  Co.  [C.  C.  A.l  139  F 
312. 

1ft.  "Chamotte."  which  is  a  species  of 
specially  p\-ire  calcined  clay,  is  not  the 
equivalent  of  crushed  fire  brick,  used  in 
the  preparation  of  lining  for  pulp  digest- 
ers, Panzl  V.  Battle  Island  Paper  Co  [C 
C.   A,]    138   P.    48. 

17.  The  -mere  use  of  known  equivalents 
for  some  of  the  elements  of  prior  struc- 
tures; the  substitution  for  one  material  of 
another  kno-jvn  to  possess  the  same  quali- 
ties, though  not  to  the  same  degree;  the 
mere  carrying  forward  or  more  extended  ap- 
plication   of    the    original    idea,    involving   a 
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is  not  invention;^*  nor  is  the  discovery  of  an  enlarged  use  of  a  pre-existing  art  of 
itself  patentable  invention.^'  But  a  combination  of  old  elemente  which,  makes  an 
advance  upon  the  prior  art  discloses  invention.^" 

A  long  series  of  futile  experimental  efforts  resulting  in  a  solution  in  some  un- 
thought  of  way  sometimes  serves  to  show  inventive  character  f^  and  the  comparative 
crudeness  of  an  original  construction,  as  contrasted  with  subsequent  machines,  is  no 
ground  for  the  refusal  of  the  merit  of  operative  success."^  The  fact  that  a  device 
has  gone  into  general  use  and  displaced  other  devices,^''  that  it  has  been  acquiesced 
in  by  the  public  for  a  long  time^*  and  has  been  accorded  general  approval  by  those 
skilled  in  the  art"'  is  high,  though  not  conclusive  evidence  of  patentability,  and  is 
insufficient  to  support  a  patent,  where  the  changes  made  from  the  prior  art  are  mere 
changes  of  mechanical  constru.ction  or  of  form,  size  or  materials. "°  A  labor-saving 
device  is  deemed  patentable  if  the  weakness  or  carelessness  or  dishonesty  of  the  em- 
ploye, against  which  the  patented  device  is  effective,  is  recognized  as  a  common  fail- 
ing, and  an  appreciable  source  of  danger  to  employers  in  like  cases."^  Patentability 
does  not  depend  upon  the  amount  of  thought,  labor,  and  time  involved  in  the^  in- 
vention."' 

A  patent  is  firma  facie  evidence  of  the  patentability,  usefulness  and  novelty  of 
the  device  covered  by  it,"°  though  the  question  of  its  invalidity  may  be  raised  by  de- 
murrer in  infringement  proceedings  ;**  and  in  such  a  case  the  patent  will  be  sustain- 
ed if  the  court  has  any  doubt  on  the  question.'^ 


ehang-e  only  in  form,  proportions,  or  de- 
gree, and  resulting-  in  the  doing-  of  the  same 
■R-ork  in  the  same  -way  and  by  substantially 
the  same  means,  is  not  patentable,  even 
thoug-h  better  results  are  secured;  and  this 
is  the  case,  .ilthough  -what  preceded  rests 
alone  in  public  knowledge  and  use,  and 
not  upon  patent.  Sloan  Filter  Co.  v.  Port- 
land Gold  Min.  Co.  [C.  Q.  A.]  139  F.  23,  cit- 
ing numerous  cases.  Identity  depends 
not  merely  upon  the  function  performed, 
but  upon  the  manner  in  -which  it  Is  per- 
formed. Imperial  Bottle  Cap  &  Machine 
Co.  V.  Crown  Cork  &  Seal  Co.  [C.  C.  A.] 
139    F.    312. 

18.  Application  of  an  endless-chain 
rake,  to  the  new  use  of  raking  sugar-cane 
from  a  oar,  is  not  an  exercise  of  inventive 
genius.     Mallon   v.    Gregg    &    Co.    [C.    C.    A.] 

137  F.    68. 

19.  Voightmann    v.    Perkinson    [C.    C.    A.] 

138  F.    50. 

30.  Howley  v.  Koeber,  135  F.  363.  The 
assertion  of  a  new  function  or  effect  can 
only  give  patentability  to  a  device  when 
sustained  by  proof  of  unexpected  properties 
or  uses  capable  of  producing  novel  results. 
General  Elec.  Co.  v.  Tost  Blec,  Mfg.  Co., 
[C.    C.    A.]    139    F.    568,    afg.    131    F.    874. 

31.  National  Tube  Co.  v.  Spang  [C.  C.  A.] 
135  F.  351.  Is  very  persuasive  evidence  that 
something  more  than  mechanical  skill  -was 
required,  and  that  it  demanded  inventive 
genius  to  bridge  the  chasm  between  the 
bungling,  imperfect,  inoperative  devices  of 
prior  inventors  and  the  simple,  economical 
and  perfect  device.  Imperial  Bottle  Cap 
&  Mach.  Co.  V.  Cro-wn  Cork  cS:  Seal  Co.  [C.  C. 
A.]  139  F.  312.  "Where  a  device,  though 
presenting  no  marked  advance  in  the  art, 
has  nevertheless  taken  the  final  step  ^t 
complete  success,  it  is  entitled  to  the  protc  -- 
tlon  of  the  law.     Vklvona  v.  D'Adamo,  135  F. 


544.  No.  468,258.  bottle  stopper,  is  patent- 
able. Imperial  Bottle  Cap  &  Mach.  Co.  v. 
Crown  Cork  &  Seal  Co.   [C.  C.  A.]  139  F.  312. 

22.  Smith  V.   Brooks,   24  App.  D.  C.  75. 

23.  Eastman  Kodak  Co.  v.  Anthony  & 
Scovill  Co.,  139  F.  36;  Revere  Rubber  Co.  v. 
Consolidated  Hoof  Pad  Co.,  138  F.  899;  Curtis 
V.  Atlas  Co.,  136  F.  222.  Patentability  being 
doubtful  commercial  success  -will  be  con- 
sidered on  question  of  novelty:  Leadam  v. 
Ringgold  &  Co.,  140  F.  611.  No.  608,143, 
easting  apparatus  blasting  furnaces,  held  to 
possess  utility.  Killeen  v.  Buffalo  Furnace 
Co.,    140   F.    33. 

24.  Acquiescence  by  the  public  in  a  pat- 
ent for  almost  its  entire  life,  is  entitled  to 
great  consideration,  somewhat  approximat- 
ing that  accorded  a  prior  adjudication. 
Keasbey  &  Mattison  Co.  v.  Philip  Carey  Mfg. 
Co.,   139   F.   571. 

23.  Even  though  the  novelty  of  the  in- 
vention is  in  doubt.  Killeen  v.  Buffalo  Fur- 
nace Co.,  140  P.   33. 

26.  Eastman  Kodak  Co.  v.  Anthony  & 
Scovill    Co.,    139    F.    36. 

27.  Doten  V.  Boston   [C.  C.  A.]   138  F.  406. 

28.  Imperial  Bottle  Cap  &  Mach.  Co.  v. 
Crown  Cork  &  Seal  Co.   [C.  C.  A,]   139  F.  312. 

29.  Atwood-Morrison  Co.  v.  Sipp  Elec.  & 
Machine  Co.,  136  F.  859;  General  Elec.  Co.  v. 
Campbell,  137  F.  600;  Bryoe  Bros.  Co.  v. 
Seneca  Glass  Co.,  140  F.  161.  Doubt  as  to 
the  validity  of  a  patent  should  be  resolved 
in  its  favor.  Cleveland  Foundry  Co.  v. 
Kauffman     [C.     C.     A.]     135     F.     360. 

30.  Jackes-Evans  Mfg.  Co.  v.  Hemp  &  Co. 
rC.    C.    A.]    140    F.    254. 

31.  No.  481,856,  stovepipes,  held  not  so 
obviously  lacking  in  invention.  Jackes- 
Evans  Mfg.  Co.  V.  Hemp  &  Co.  [C.  C.  A.]  140 
F.  254.  No.  704,168,  means  of  cashing  sales 
accounts,  sustained.  Anderson  v.  Metropoli- 
tan Finance  Co.,  139  F.  451. 
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Novelty  is  essential  to  all  patents.^-  To  determine  whether  a  device  involves 
patentable  novelty,  inquiry  is  made  of  the  steps  or  means  through  which  an  inven- 
tion is  reached.^'  There  is  always  a  presumption. of  novelty  arising  from  the  patent 
itself,  greater  or  less,  according  to  circumstances.^*'  Commercial  success  may  be 
considered  with  reference  to  the  question  of  novelty.^' 

AnticipaUon^^  in  a  prior  invention  is  fatal  to  the  validity  of  the  patent.^'  That 
which  infringes  if  later  will  anticipate  if  earlier;'*  but  neither  mere  accidental  use 
of  some  of  the  features  of  an  invention,  without  recognition  of  its  benefits,  consti- 
tutes anticipation,'^  nor  does  prior  operation  of  it  by  another  than  the  patentee  nec- 
essarily do  so.*"     Prior  publication  will  not  negative  the  novelty  of  an  invention 


32.  4  C.  K   932,  n.  77. 

Patents  possessing  novelty:  Reissue  No. 
11,872  (original  No.  495,4431,  traveling-  con- 
tact for  electric  railways.  Thomson-Hous- 
ton Elec.  Co.  V.  Black  River  Traction  Co. 
[C.  C.  A.]  135  F.  759.  Design  patent  No. 
32,eS5,  lamp  shade.  Myg-att  v.  Zalinski,  13S 
jT.  «8.  Nos.  468,258,  bottle-sealing^  device, 
and  582.762,  form  of  construction  of  the 
snme.  Crown  Cork  &  Seal  Co.  v.  Standard 
Stopper  Co.,  136  F.  199.  No.  583,408,  auto- 
matic mechanism  for  unloading  and  feeding 
sugar  cane.  Mallon  v.  Gregg  &  Co.  [C.  C. 
A.]  137  F.  68.  Nos.  589,579,  and  589,580, 
machines  for  fastening  the  tips  on  corset 
steels.     Warner     Bros.     Co.     v.     Bassett     Co., 

136  F.  411.  No.  601,405,  brush  having  a 
reticulated  back.  Shepherd  v.  Deitsch,  138 
F.  83.  No.  608,143,  casting  apparatus  blast- 
ing furnaces.  Killeen  v.  Buffalo  Furnace 
Co.,  140  F.  33.  No.  645,871,  machine  for  fold- 
ing edges  of  collars,  cuffs,  etc.  United  Shirt 
&    Collar    Co.    v.    Beattie,    138    F.    136. 

Patents  void  for  lack  of  novelty:  No 
11,144,  Claim  1,  process  of  polishing  and 
finishing  sole  and  heel  edges,  etc.  Electric 
Boot  &  Shoe -Finishing  Co.  v.  Little  [C.  C.  A.] 
138  F.  732.  Design  patent  No.  25,927,  metal 
basket.  Roberts  v.  Bennett  [C.  C.  A.]  136 
F.  193.  No.  285,641,  scarf  or  tidy  pin  or 
stud.     McGill     V.     VSrhitehead     &     Hoag     Co. 

137  F.  97.  No.  607,620,  pipe  elbow  of  corru- 
gated sheet  metal.  Shepard  v.  Excelsior 
Steel  Furnace  Co.  [C.  C.  A.]  137  F.  399.  Nos. 
668,960,  and  688.111,  machine  for  piling 
coal  and  analogous  material.  Dodge  Coal 
Storage  Co.  v.  New  York,  etc.,  R.  Co.,  .139  F. 
976.  No.  669,011,  claim  3,  product  of  method 
of  knitting  flat  caps.  Kahn  v.  Starrells 
[C.  C.  A.]  135  F.  532.  No.  678,500,  process  of 
slaking  lime.  Lauman  v.  Urschel  "White 
Lime  Co.  [C.  C.  A.]  136  P.  190.  No.  715.612, 
improved  cigar  band.  Regensburg  v.  Portu- 
ondo  Cigar  Mfg.  Co.,  136  F.  866.  No.  718,499, 
tenting  cloth.  West  Boylston  Mfg.  Co.  v. 
Wallace,    137    F.    922. 

33.  National  Tube  Co.  v.  Spang  [C.  C.  A.] 
135  F.  351.  Whatever  novelty  in  a  patent- 
able sense  there  may  be  in  flakes  of  cooked 
wheat  which  are  thin,  crisp  and  slightly 
brown,  must  be  found  in  some  superior 
efficaciousness  or  somo  new  properties  which 
they  possess,  and  not  in  any  mere  change  of 
form  produced  by  mechanical  division  of  the 
cooked  grain,  either  before  or  after  the  last 
step  in  cooking.  Sanitas  Nut  Food  Co.  v. 
Voigt   [C.   C.    A.]    139   F.   551. 

34.  If  the  patent  relates  to  something 
of  temporary  interest,  and  the  object  sought 
is  of  little  importance,  and  offers  but  slight 
chance  of  profitable  use,  it  may  receive  but 


little  attention  in  the  patent  office,  and  the 
presumption  therefore  is  slight;  but  where 
the  problem  sought  to  be  solved  by  the 
patent  is  of  such  importance  that  the  solu- 
tion of  it  promises  great  pecuniary  returns, 
and  the  testimony  shows  that  all  the  claims 
of  the  patent  were  subject  to  critical  analy- 
sis by  trained  experts  in  that  office,  result- 
ing in  amendments  and  disclaimers  designed 
to  distinguish  It  from  everything  in  the  prior 
art,  and  the  subject  appears  to  have  been 
thoroughly  threshed  out,  the  presumption  in 
favor  of  novelty  is  greater  than  in  those 
cases  where  the  patent  may  have  passed 
by  inadvertence.  Imperial  Bottle  Cap  & 
Machine  Co.  v.  Crown  Cork  &  Seal  Co.  [C.  C. 
A.]   139   F.   312. 

35.  Patentability  being  doubtful,  the 
commercial  success  of  a  patented  device 
is  ordinarily  considered  by  the  court  upon 
the  question  of  novelty.'  Leadam  v.  Ring- 
gold &  Co.,  140  F.  611. 

36.  See  4  C.  L.  933. 

37.  Voightmann    v.    Perkinson    [C.    C.    A.] 

138  F.    66. 

38.  Avery  v.  Case  Plow  Works,  139  F.  878. 

39.  Atwood-MorHson  Co.  v.  Sipp  Elec.  & 
Mach.  Co.,  136  F.  859. 

40.  Does  not  rebut  the  presumption  of 
invention  by  him,  arising  from  the  granting 
of  the  patent,  where  both  persons  were 
present  at  the  time  of  such  operation  and 
each  claims  to  have  been  the  originator  of 
the  experiment  from  which  the  invention 
sprang.  National  Elec.  Signaling  Co.  v.  De 
Forest  Wireless  Tel.  Co.,  140   F.   449. 

Patents  anticipated:  Design  patent  No. 
25,927,  metal  basket.  Roberts  v.  Bennett  [C. 
C.  A.J  136  F.  193.  No.  400,381,  sleigh  runner. 
American   Carriage  Co.   v.    Wyeth    [C.    C.   A  ] 

139  F.  389.  No.  413,464,  lantern,  claim  1. 
Keystone  Lantern  Co.  v.  Spear  [C.  C.  A.]  136 
F.  595.  No.  483,653,  claim  2,  process  of  mold- 
ing an  artificial  mica  sheet.  Mica  Insulator 
Co.  v.  Union  Mica  Co.,  137  F.  928.  No.  521,722, 
improvements  in  cream  separators.  De 
Laval  Separator  Co.  v.  Vermont  Farm  Mach. 
Co.  [C.  C.  A.]  135  F.  772.  Claim  1,'  No.  527,- 
361,  enameling  metal  ware.  National  Enam- 
eling &  Stamping  Co.  v.  New  England  Enam- 
eling Co.,  139  F.  643.  No.  572.309,  cop- 
winding  machine,  claim  2.  Universal  Wind- 
ing Co.  V.  Foster  Mach.  Co.,  136  F.  889.  No. 
583,585,  claims  12  and  18,  device  for  control- 
ling and  regulating  operation  of  gas  en- 
gines. Press  Pub.  Co.  v.  Westinghouse 
Mach.  Co.  [C.  C.  A.]  135  P.  767.  No.  650,771, 
plows,  claims  2  to  6,  inclusive.  Avery  & 
Sons  V.  Case  Plow  Works,  139  F.  878.  No. 
678,500,  process  of  slaking  lime.  Lauman  v' 
Urschel  White  Lime  Co.  [C.  C.  A.]  136  F    19o' 
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unless  it  describes  a  complete  and  operative  invention  capable  of  being  put  into 
practical  operation,  or  contains  such  a  disclosure  of  the  invention  that  any  omission 
"would  ordinarily  be  supplied  by  one  skilled  in  the  art,^^  nor  can  an  invention  patent- 
ed in  this  country  be  defeated  by  a  prior  foreign  patent,  unless  the  latter  describes 
the  patented  invention  so  fully,  clearly  and  exactly  as  to  enable  a  skilled  person  to 
practice  it  without  the  necessity  of  experiments.*^  Anticipation  is  not  shown  by 
broad  and  general  language  in  prior  patents,  although,  interpreted  in  the  light 
of  the  later  invention,  it  may  be  said  to  include  the  same.*^  A¥hile  the  rejection  of 
an  application  is  no  bar  to  a  subsequent  patent  to  another  for  the  same  device,'*'' 
yet  it  does  have  a  bearing  on  the  question  of  prior  invention  or  discovery,  where  that 
question  is  raised.*" 

The  state  of  the  art  may  sometimes  be  found  to  limit,  although  it  may  not 
defeat,  the  patent.*"  A  design  patent  will  operate  as  an  anticipation  of  a  subsequemt 
mechanical  patent  to  the  same  inventor,  where  they  are  indistinguishable  in  their 
characteristics.*''  Claims  for  a  patent  which  would  otherwise  be  void  for  anticipa- 
tion cannot  be  saved  by  including  in  the  combination  some  well  known  device  which 


No.  705,715,  process  for  lustering  silk. 
Stuart  V.  Auger  &  S.  Silk  Dyeing  Co.,  139  F. 
935.  No.  705,716,  machine  for  lustering  silk. 
Id. 

Patents  not  anticipated:  Reissue  patent 
No.  12,115  (original  No.  727,331)  receiver  for 
electro-magnetic  waves.  National  Elec.  Sig- 
naling Co.  V.  De  Forest  "Wireless  Tel.  Co., 
140  F.  449.  No.  406,146,  method  of  forming 
bottoms  of  lead  traps.  Baker  Lead  Mfg.  Co. 
V.  National  Lead  Co.,  135  F.  546.  No.  413,- 
293,  system  of  electrical  distribution.  Thom- 
son-Houston Elec.  Co.  V.  Salem  Elec.  Co.,  140 
F.  445.  No.  417,451,  pulp-screening  machine. 
Van  Epps  v.  United  Box  Board  &  Paper  Co., 
137  F.  418.  No.  421,244,  method  of  hulling 
peas.  Chisholm  v.  Randolph  Catining  Co., 
3  35  F.  815;  Chisholm  v.  Canastota  Canning 
Co.,  135  F.  816.  No.  424,905,  flexible  metallic 
■weather  strip.  Solmson  &  Co.  v.  Bredin  [C. 
C.  A.]  136  F.  187.  No.  429,874,  stone  sawing 
machine.  Diamond  Stone  Sawing  Mach.  Co. 
V.  Brown  [C.  C.  A.]  137  F.  910.  No.  442,531, 
store  service  ladder.  Murray  v.  Orr  &  U 
Hardware  Co.  [C.  C.  A.]  138  F.  564.  No. 
452,320,  improved  swivel  hook.  Robinson  v. 
S.  &  B.  Lederer  Co.,  138  F.  140.  Nos.  468,258, 
bottle-sealing  device,  and  582,762,  for  a 
specific  form  of  constructing  the  .  same. 
Crown  Cork  &  Seal  Co.  v.  Standard  Stopper 
Co..  136  F.  199.  No.  468,258,  bottle  stopper. 
Imperial  Bottle  Cap  &  Mach.  Co.  v.  Crown 
Cork  &  Seal  Co.  [C.  C.  A.]  139  F.  3l2.  No. 
476,051,  machine  for  making  crayons.  Amer- 
ican Crayon  Co.  v.  Sexton  [C.  C.  A.]  139  F. 
664.  No.  477.757,  method  of  using  hydro- 
carbon fluids  for  illuminating  purposes  and 
a  portable  lamp  for  practicing  such  method. 
Pennsylvania  Globe  Gaslight  Co.  v.  Best, 
137  F.  940.  No.  483,646,  process  of  making 
artificial  mica  sheets  for  electrical  insula- 
tion.    Mica  Insulator  Co.  v.  Union  Mica  Co., 

137  F.  928.  No.  485,856,  thill  coupling.  Brad- 
ley V.  Eccles,  138  F.  916.  No.  491,972,  im- 
provements in  the  art  of  making  coloring 
matter  from  logwood.  Hemolin  Co.  v.  Har- 
way  Dyewood  &  Extract  Mfg.   Co.    [C.   C.  A.] 

138  F.  54.  No.  520,429,  portable  electric 
battery  American  Elec.  Novelty  &  Mfg.  Co. 
V  Howard  Elec.  Novelty  Co.  [C.  C.  A.]  137  F. 
913.  No.  533.867,  detachable  rubber-faced 
loot-rest  for  bicycle  pedals,  claims  1  and  2. 


Curtis  v.  Atlas  Co.,  136  F.  222.  No.  545,843, 
covering  for  steam  pipes.  Keasbey  &  Mat- 
tison  Co.  V.  Philip  Carey  Mfg.  Co.,  139  F.  571. 
No.  584,177,  magazine  guns.  Marlin  Firearms 
Co.  V.  Dinnan,  139  F.  658.  No.  592,920,  en- 
graving machine.  Bryce  Bros.  Co.  v.  Seneca 
Glass  Co.,  140  F.  161.  Nos.  604,346  and  642,- 
075,  wardrobe  trunks.  Bonsall  v.  Hamilton 
Mfg.  Co.,  139  F.  399.  No.  608,143,  casting 
apparatus  blast  furnaces.  Killeen  v.  Buf- 
falo Furnace  Co.,  140  F.  33.  No.  614,279," 
tilting,  pivoted  and  counterbalanced  bin. 
Miller  v.  "Walker  Patent  Pivoted  Bin  Co.  [C.  . 
C.  A.]  139  F.  134.  No.  621,423,  boot-tree. 
Leadam  v.  Ringgold  &  Co.,  140  F.  611.  No. 
644,367,  composition  for  lining  pulp  digest- 
ers,  claim  3.  Panzl  v.  Battle  Island  Paper 
Co.  [C.  C.  A.]  138  F.  48.  No.  645,871,  machine 
for  folding  the  edges  of  collars,  cuffs,  etc. 
United  Shirt  &  Collar  Co.  v.  Beattie,  138  F. 
136.  No.  646,148,  hoof-pad.  Revere  Rub- 
ber Co.  v.  Consolidated  Hoof  Pad  Co.,  138 
F.  899.  No.  669,561,  claim  3,  folding  hanger 
for  garments.  Bonsall  v.  Hamilton-Noyes 
Co.,  139  F.  403.  No.  676,084,  automatic  ty- 
pographic numbering  machine,  claim  27. 
Bates  Mach.  Co.  v.  Wetter  Numbering  Mach. 
Co.,  136  F.  776.  No.  684,340,  regulating  de- 
vice for  arc  lamp  circuits,  claim  4.  Manhat- 
tan General  Const.  Co.  v.  Helios-Upton  Co., 
135  F.  785.  No.  701,776,  mold  and  oven  for 
making  biscuit  cups  for  ice  cream.  Valvona 
V.  D'Adamo,  135   F.   544. 

41.  Crown  Cork  &  Seal  Co.  v.  Standard 
Stopper  Co.,   136  F.   199. 

42.  "Valvona  v.   D'Adamo,   135   F.   544. 

43.  Keasbey  &  Mattison  Co.  v.  Philip  Car- 
ey Mfg.   Co.,   139   F.    571. 

44.  45.  Miller  v.  W^alker  Patent  Pivoted 
Bin  Co.,  138  F.  919. 

46.  Imperial  Bottle  Cap  &  Mach.  Co.  v. 
Crown  Cork  &  Seal  Co.  [C.  C.  A.]  139  F.  312. 
Claims  in  an  application  relating  to  the 
manufacture  of  electric  heaters  and  rheostat, 
on  appeal  from  commissioner,  held  antici- 
pated by  state  of  prior  art  and  patents.  In 
re  Carpenter.  24  App.  D.  C.  110.  See  post, 
§    5. 

47.  "Williams  Calk  Co.  v.  Neverslip  Mfg. 
Co.,  136  F..  210,  following  Cary  Mtg.  Co.  v. 
Neal,  90  F.  725,  and  dissenting  from  Col- 
lender  V.  Griffith,   2  F.    206. 
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is  too  obvious  a  step  in  the  art  to  involve  invention  ;■"  nor  is  the  effect  of  a  device  as 
anticipating  altered  by  the  fact  that  it  was  made  to  serve  a  purpose  additional  to 
that  for  which  it  was  used  in  the  second  case,  where,  so  far  as  the  latter  goes,  the 
two  are  equivalents."*^  That  a  prior  patent  for  the  same  invention  was  issued  to  the 
same  patentee  does  not  avoid  anticipation.^" 

Prior  public  use^'^  or  sale  for  two  years  before  filing  the  application,'^  although 
in  but  a  single  instance,'^  will  defeat  the  right  to  a  patent.'*  The  insanity  of  the 
inventor  does  not  affect  the  running  of  the  limitation.^'  Where  the  first  applica- 
tion has  not  been  abandoned,  subsequent  applications  and  amendments  constitute  a 
continuance  of  the  original  proceeding,  and  the  two  years'  public  use  or  sale,  which 
may  avoid  the  patent,  must  be  reckoned  from  the  presentation  of  the  first  applica- 
tion.'^ But  the  abandonment  of  an  application  destroys  the  continuity  of  the  so- 
licitation of  the  patent;  in  which  case  a  subsequent  application  institiites  a  new 
proceeding,  and  the  two  years'  public  use  and  sale,  which  may  invalidate  the  patent, 
must  be  counted  from  the  filing  of  the  later  application.''  Although  a  reasonnbie 
degree  of  experimental  use  prior  to  the  application  for  a  patent  is  permitted,'^  yet 
such  use  must  be  strictly  experimental,  as  the  public  cannot  be  permitted  to  use  a 
machine  or  device,  supposing  it  to  be  free,  and  then  subjected  to  suits  for  infringe- 
ments.'" Experimental  use  of  an  invention,  to  be  such,  need  not  necessarily  be 
made  by  the  inventor  himself  or  at  his  shop.""  Where  a  patent  is.  for  a  manufac- 
tured article  itself,  designed  for  general  use,  a  presumption  arises  that,  when  the 
inventor  issues  such  article  to  the  public,  he  regards  it  as  a  finished  product,  anu. 


48.  Claims  for  a  patent  for  device  to  reg- 
ulate the  mixture  of  air  and  &as  and  quanti- 
ty admitted  to  engine,  combined  witii  a  well- 
kno'wn  form  of  governor  to  actuate  tlie  reg- 
ulating valves.  Press  Pub.  Co.  v.  Westing- 
house  Mach.  Co.   [C.  C.  A.]  135  F.  767. 

49.  American  Carriage  Co.  v.  Wyeth  [C. 
C.  A.]  139  F.   389. 

50.  McCaslin  v.  Link  Belt  Machinery  Co., 
139  F.  393. 

51.  See  4  C.  L.  934. 

52.  Hayes-Young  Tie  Plate  Co.  v.  St. 
Louis  Transit  Co.  [C.  C.  A.]  137  F.  80.  Use 
held  public  where  the  inventor  of  a  machine 
made  and  set  up  one  for  a  customer  who 
paid  for  it  and  used  it  cortimercially,  selling 
the  product,  neither  he  nor  his  employes 
being  under  any  obligation  of  secrecy.  Jen- 
ner  v.  Bowen  [C.  C.  A.]  139  F.  556.  Duplica- 
tion of  rollers  so  as  to  re-inforce  other  roll- 
ers in  certain  cases  held  not  to  constitute 
a  part  of  the  invention  so  as  to  extend  the 
time  within  which  the  patent  might  be  ap- 
plied for.     Id. 

53.  Bradley  v.  Eccles,  138  F.  911.  A 
single  unrestricted  sale  by  the  inventor  of 
his  invention  is  a  public  sale,  or  puts  it  "on 
sale"  within  the  meaning  and  intent  of  U. 
S.  Rev.  Stat.  §  4886.  In  re  Mills,  25  App.  D. 
C.  377.  Where  paper-milling  machinery  was 
sold  upon  the  condition  that  it  could  be  re- 
turned if  unsatisfactory,  and  machines  were 
catalogu'ed  but  no  more  made,  held  not  to 
come  within  statute.     Id. 

54.  Under  Rev.  St.  §  4886  [U.  S.  Comp.  St. 
1901,  p.  3382].  Bradley  v.  Eccles,  138  F.  911. 
Where  it  is  sought  to  be  shown  that  an  in- 
vention was  in  public  use,  the  applicant  is 
entitled  to  be  heard  as  a  witness  in  his  own 
behalf.     In  re  Mills,  25  App.  D.  C.  377. 

Patents  construed  TvitU  reference  to  prior 


use.  "Valid;  No.  545,843,  covering  for  steam 
pipes.  Keasbey  &  Mattison  Co.  v.  Philip 
Carey  Mfg.  Co.,  139  F.  571.  No.  592,920,  en- 
graving machine.  Bryce  Bros.  Co.  v.  Sen- 
eca Glass  Co.,  140  F.  161.  No.  646,148,  hoof^ 
pad.  Revere  Rubber  Co.  v.  Consolidated 
Hoof  Pad  Co.,  138  F.  899. 

Void!  Reissue  No.  11,260  (original  No. 
456,117),  improvements  in  thill-coupling. 
Bradley  v.  Eccles,  138  F.  911.  No.  424,314, 
burr-wheel  for  knitting  machines.  Austra- 
lian Knitting  Co.  v.  G-ormly,  138  F.  92.  No. 
447,532,  tilting  bin.  Miller  v.  Walker  Patent 
Pivoted  Bin  Co.,  138  F.  919.  No.  555,825,  for 
a  locking  device  for  passenger  elevators, 
claims  1  and  2.  Standard  Elevator  Inter- 
lock Co.  v.  Ramsay,  139  F.  28.  No.  639,395, 
machine  for  making  bottle  wrappers.  Jen- 
ner  v.  Bowen  [C.  C.  A.]  139  F.  556. 

55.  Jenner  v.  Bowen  [C.  C.  A.]  139  F.  556. 
30  Stat.  915,  amending  Rev.  St.  §  4896,  author- 
izing an  application  by  the  guardian  of  an 
insanj  inventor,  is  at  least  limited  as  to  its 
retroactive  effect  to  giving-  effect  to  pending 
applications  as  of  the  date  of  their  filing, 
and,  if  at  tliat  time  the  invention  had  been 
in  public  use  for  more  tlian  two  years,  tlie 
right  to  a  patent  thereon  is  not  saved  bj' 
the  fact  that  the  inventor  became  insane  be- 
fore the.  expiration  of  that  time.     Id. 

50,  57.  Hayes-Young  Tie  Plate  Co.  v.  St. 
Louis  Transit  Co.    [C.  C.  A.]   137  F.  80. 

.58.     Bradley  v.  Eccles,  138  F.   911. 

59.  Bradley  v.  Eccles,  138  F.  911,  citing 
nunierous  cases  distinguishing  between  pub- 
lic and  experimental  use.  A  single  sale  of 
the  invention  by  the  inventor  tor  -^xperi- 
mental  purposes,  where  he  is  otherwise  xm- 
able  to  make  proper  tests,  does  not  put  the 
invention  "on  sale"  within  the  meaning  of 
such  section.     In  re  Mills,   25  App.   D.  C.  377. 

60.  In  re  Mills,    25  App.   D.   C.   377. 
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in  case  he  does  not  apply  for  a  patent  within  two  years,  abandonment  of  his  purpose 
to  do  so  may  well  be  assumed  ;°^  but  where  the  invention  is  for  a  machine  deigned 
to  produce  articles,  a  different  rule  as  to  experimental  use  applies,  and  although  the 
articles  produced  may  be  perfect,  the  machine  may  not  be,"^  and  the  sale  of  the 
product  does  not  necessarily  render  the  use  of  the  machine  a  public  use,  wi,eie  wii.^ 
of  the  machines  are  sold  and  their  use  is  entirely  under  the  observation  of  the  in- 
ventor."^ The  defense  of  prior  use  must  be  proven  beyond  a  reasonable  doubt,"*  but 
when  it  is  established,  the  burden  is  on  the  inventor  to  prove  by  convincing  proof 
that  the  use  was  experimental."' 

Abandonment.^^ — An  abandonment  of  an  application  for  a  patent  is  not  neces- 
sarily an  abandonment  of  the  invention."^  It  does  not  follow,  because  an  applica- 
tion has  been  rejected,  that  the  invention  stands  as  an  abandoned  experiment."^ 
While  long  delay  may  raise  a  strong  presumption  that  what  was  done  was  merely  an 
abandoned  experiment,"*  yet  such  presumption  may  be  overcome  by  sufficient  and 
satisfactory  proof  of  successful  operation  and  reduction  to  practice.'^"' 

§  3.     Wlio  may  acquiro  patents.'''^ — The  patentee  must  be  the  true  inventor.''^ 

§  4.  Mode  of  obtaining  and  claiming  patents.''^ — The  law  does  not  favor  the 
multiplication  of  applications,  and  of  patents  for  devices  closely  related,  when  they 
can  properly  be  included  in  one  application.'''  WTiere  the  first  application  is  not 
abandoned,  subsequent  applications  and  amendments  constitute  a  continuance  of 
ihe  original  proceeding.'^ 

Specification  and  description.'''^ — Only  that  which  is  new  need  be  described  in 
the  claims;  that  which  is  old  and  will  be  understood  by  those  skilled  in  the  art  will 
be  read  in  as  if  described.''  Claims  to  an  alleged  process  are  not  patentable  where 
they  do  not  include  all  the  steps  necessary  to  effect  the  result  stated  or  any  useful 
result,'^  especially  where  the  omitted  steps  are  essential  to  the  carrying  out  of  the 
alleged  method.'*  The  unnecessary  multiplication  of  claims  is  objectionable.*" 
Claims  must  be  definite  and  certain,*^  the  claims  being  read  in  the  light  of  the 


e(,  62,  C3.  Bryce  Bros.  Co.  v.  Seneca 
Glass  Co.,   140  F.    161. 

CI.  Killeen  v.  Buffalo  Furnace  Co.,  140  F. 
33.  Evidence  held  insufficient  to  invalidate 
a  patent  on  the  ground  of  prior  use.  Mica 
Insulator  Co.  v.  Union  Mica  Co.,  137  F.   928. 

65.  Bryce  Bros.  Co.  v.  Seneca  Glass  Co., 
140  F.  161.  "Where  a  clear  case  of  "on  sale" 
is  established,  the  burden  is  on  the  Inventor 
to  prove  that  the  sale  was  for  the  purpose 
of  having-  the  proper  tests  made,  and  that 
the  sale  was,  at  least  to  that  extent,  a  re- 
stricted sale.     In  re  Mills,  25  App.  D.  C.  377. 

ee.     See  4  C.  L.  935. 

Facts  constituting  abandonment!  Where 
applicant  ten  months  before  issuance  of  a 
patent  to  adversary  made  two  devices  simi- 
lar to  that  patented  and  threw  them  both 
away,  held  an  abandoned  experiment.  Lemp 
V.  Mudge,  24  App.  D.  C.   282. 

67.  Hayes-"Xoung  Tie  Plate  Co.  v.  St. 
Louis  Transit  Co.  [C.  C.  A.]  137  F.  80..  See 
post,  §  4. 

68.  Miller  &  England  v.  Walker  Patent 
Pivoted  Bin  Co.,  138   F.   919. 

69.  Delay  of  2  years  and  8  months  after 
an  alleged  reduction  to  practice.  Smith  v. 
Brooks,  24  App.  D.  C.  75. 

70.  Smith  V.  Brooks,  24  App.  D.  C.  75. 

71.  See  4    C.  L..   935. 

7a.  No.  397,860,  machine  for  molding 
tubes,  held  void,  another  than  patentee  hav- 

6  Curr.  Law. — 61. 


ing  invented  it.  Keasbey  &  Mattison  Co.  v. 
American  Magnesia  &  Covering  Co.,  137  F. 
602. 

73.  See  4  C.  L.  935. 

74.  Norden  v.  Spaulding,  24  App.  D.  C. 
286: 

75.  Hayes-Young  Tie  Plate  Co.  v.  St. 
Louis  Transit  Co.     [C.  C.  A.]   137  F.   SO. 

76.  See  4  C.  L.  935. 

77.  National  Eleo.  Signaling  Co.  v.  De 
Forest  Wireless   Tel.    Co.,    140    F.    449. 

78.  In   re   Creveling,    25   App.   D.   C.    530. 

79.  In  re  Creveling,  25  App.  D.  C.  530. 
Where  alleged  process  claim  includes  the 
step  of  rotating  an  armature,  and  concludes 
"and  by  said  motion  in  one  direction  in- 
creasing the  output  of  the  generator  and 
in  the  other  direction  decreasing  said  out- 
put," but  it  appears  that  the  result  stated 
is  not  accomplished  by  the  mere  motion  of 
the  armature  but  by  the  interposition  of 
other  means,  held  no  foundation  for  claim. 
Id. 

80.  Four  out  of  twelve  claims  held  suffi- 
cient to  define  the  invention  clearly.  In  re 
Carpenter,  24  App.  D.  C.  110. 

81.  Manhattan  General  Const.  Co.  v.  Heli- 
os-Upton Co.,  135  F.  785.  Where  invention 
is  simple  there  is  no  warrant  for  introducing 
ambiguous  terms,  thereby  failing  to  clearly 
and  correctly  describe  it.  In  re  Dilg,  25 
App.   D.   C.    9. 
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Bpecifications  and  drawings.*''  While  the  amendment  of  claims  and  the  introduc- 
tion pf  new'  claims  axe  freely  allowed,  provided  they  are  disclosed  and  there  is  a 
proper  basis  for  them  in  the  original  specifications  or  drawings,*^  yet  no  such  amend- 
ment or  addition  can  be  allowed  when  the  proposed  amendment  or  addition  in- 
volves new  matter  not  so  disclosed  in  the  original  application/^  but  the  applicant 
advancing  such  claims  may  present  them  in  a  new  and  distinct  applicatioii  if  he 
so  desires.  *° 

Abandonment  of  application.^^ — An  abandonment  of  an  application  is  not 
necessarily  an  abandonment  of  the  invention,  and,  after  such  an  abandonment,  a 
valid  patent  for  the  invention  may  nevertheless  be  secured  upon  a  new  application, 
provided  the  invention  has  not  gone  into  public  use  or  been  upon  sale  for  more  than 
two  years  prior  to  the  filing  of  the  latter.'^  Failure  of  an  applicant  for  a  patent 
to  prosecute  further,  after  rejection  by  the  examiner,  when  caused  by  his  lack  of 
funds,  cannot  be  interpreted  as  an  acquiescence  in  the  rejection  and  abandonment 
of  the  application.*^ 

Renewal  of  application.^'^ — The  commissioner  of  patents  cannot  issue  a  patent 
on  an  application  filed  more  than  two  years  after  the  allowance  of  a  patent  for  the 
same  invention,  on  a  prior  application  by  the  same  party,  forfeited  for  nonpayment 
of  fees."" 

Interference.^'^ — There  can  be  no  interference  unless  there  is  a  patentable  in- 
vention and  there  are  rival  claimants  to  it.''*  Interferences  are  declared  between 
applications  rather  tlmn  applicants,  and  are  intended  to  disclose  and  determine 
which  invention  was  first  produced  and  not  who  has  the  title.^^  The  sworn  pre- 
liminary statements  required  when  an  interference  has  been  declared  constitute  the 
pleadings  of  the  parties,  and  they  are  to  be  held  strictly  to  the  dates  given  therein."* 
A  party  to  an  interference  is  not  estopped,  by  a  declaration  that  his  invention  was 
different  from  that  of  the  other  party,  to  assmne  a  contrary  position,  for  the  differ- 
ences may  be  in  details,  while  the  devices  may  be  the  same  in  substance,'"'  and  mere 
verbal  differences  between  the  original  claims  and  the  claims  of  the  issue  of  one  of 
the  parties  will  not  preclude  an  award  of  priority  to  him."'* 


82.  See  post,  §  5. 

83.  In  re  Scott,  25  App.  D.  C.  307.  An  ap- 
plicant may  alter  and  amend  his  specifica- 
tion to  conform  to  the  art  as  the  facts  are 
developed  in  the  patent  office,  so  long  as  he 
does  not,  by  enlarging  their  scope,  appro- 
priate prior  inventions  or  those  which  in 
the  meantime  have  gone  into  public  use 
(Keasbey  &  Mattison  Co.  v.  Carey  Mfg.  Co., 
139  F.  571),  and  so  long  as  he  keeps  within 
the  requirements  of  the  statutes  and  the 
rules  of  the  patent  office  (In  re  Dilg,  25 
App.  D.  C.  9).  Contention  by  junior  party 
that  his  invention  was  embraced  in  that  of 
senior  party's,  solely  by  reason  of  amend- 
ments made  by  the  latter  to  his  original 
application,  held  not  sustained,  it  appearing 
that  such  amendments  were  within  the  scope 
of  the  application  and  accompanying  draw- 
ings.    Seeberger  v.  Dodge,  24  App.  D.  C.  476. 

84.  In  re  Dilg,  25  App.  D.  C.  9;  In  re 
Scott,  25  App.  D.  C.  307.  Claims  relative  to 
a  printing  press  held  to  constitute  new  mat- 
ter.    Id. 

85.  In  re  Scott,  25  App.  D.  C.  307. 

86.  See   2  C.   L.   1141. 

87.  Hayes-Young  Tie  Plate  Co.  V.  St. 
Louis  Transit  Co.   [C.  C.  A.]  137  F.  80. 


88.     Shepherd  v.  Deitsch,  138  F.   83. 
80.     See  4  C.  L.  936. 

00.  Rev.  St.  §  4897  [TJ.  S.  Comp.  St.  1901, 
p.  3386.]  Reissue  No.  10,945  (original  No. 
381,305),  for  an  electrical  conductor,  void  for 
that  reason.  Weston  Electrical  Instrument 
Co.  V.  Empire  Electrical  Instrument  Co.  [C. 
C.  A.]  136  F.  599,  afg.  131  F.  90.  For  inter- 
ference  suits   see   post,   §   9. 

01.  See  4  C.  D.  937. 

03,  Oa.     Lattig  V.   Dean,    25  App.   D.   C.    591. 

04.  Hammond  v.  Basch,  24  App.  D.  C.  469. 
Where  in  a  preliminary  statement  an  allega- 
tion of  the  construction  of  a  model  is  fol- 
lowed by  a  separate  allegation  of  reduction 
to  practice  in  a  full  size  device  upon  a  later 
date,  the  idea  of  intention  to  claim  anything 
more  than  conception  for  the  first  construc- 
tion, is  precluded.  Opposing  party  may  have 
rested  his  case  on  later  dates  in  view  of 
such  statement,  and  to  hold  otherwise  would 
destroy  the  certainly  of  pleading  required. 
Id.  In  fixing  the  date  of  conception  of  an 
invention  in  the  preliminary  statement,  the 
expression  "the  early  spring"  necessarily 
means  not  earlier  at  the  utmost  than  March 
1,  and  probably  not  that  early.  Richards  v 
Meissuer,  24  App.  D.  C.  305. 
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The  junior  applicant  has  the  burden  of  showing  priority  of  invention'^  and 
the  exercise  of  due  diligence,"^  and  this  burden  is  substantially  increased  where  a 
patent  has  been  issued  to  his  adversary,""  or  where  there  are  successive  adverse 
decisions  against -him  in  the  patent  offiee.'^  Unless  it  discloses  the  issue  of  the  in- 
terference, a  prior  application  by  the  junior  applicant  does  not  alter  the  rule.'' 
The  patentee  claiming  that  the  junior  applicant's  rights  are  based  on  disclosures 
made  by  him,  he  must  prove  such  disclosures.*'  A  junior  claimant  cannot  overcome 
the  prior  date  of  his  adversary  by  proof  that  some  third  person  was  jn  fact  the  in- 
ventor,* for  the  issue  is  not  whether  the  senior  applicant  may  be  entitled  to  priority 
as  against  all  persons,  but  the  question  is  whether  the  junior  applicant  has  es- 
tablished his  own  claim  to  priority  over  that  of  his  opponent,'  and  this  rule  holds 
good,  although  such  third  party  was  at  one  time  a  party  to  the  interference." 

The  first  to  conceive  and  make  disclosure  of  an  invention,^  being  diligent  in 


95.     Furman   v.    Dean,    24    App.    D.    C.    277. 

90.  Furman  v.  Dean',  24  App.  D.  C.  277, 
dist'g  Bechman  v.  Wood,  15  App.  D.  C.  484; 
Miehle  v.  Read,  18  App.  D.  C.  12S-,  and  fol- 
lowing McBerty  v.    Cook,   16   App.  D.   C.    133. 

1>7.  Thibodeau  v.  Hildreth,  25  App.  D.  C. 
320.  Where  junior  parties  were  employed 
by  senior  party  to  make  a  machine  embodv- 
ir.g-  the  invention.  Corry  v.  McDermott,  25 
App.  D.  C.   305. 

Evidence  necessary  to  sustain  burden: 
The  junior  applicant  must  obtain  the  award 
on  the  strength  of  his  own  claim  to  priority 
of  invention.  Prindle  v.  Brown,  24  App.  D. 
C.  114.  Such  priority  must  be  proved  by  a 
preponderance  of  the  evidence  (Robinson  v. 
Seelinger,  25  App.  D.  C.  237),  and  to  do  this, 
the  applicant's  testimony  must  be  corrobor- 
ated, but  the  corroboratory  testimony  of  one 
witness,  thougli  somewhat  wanting  in  defl- 
niteness.  is  sufficient  (Robinson  v.  Copeland, 
24  App.  D.  C.  68).  Where  a  patent  is  issued 
to  the  senior  party  while  the  junior  party's 
application  is  pending,  no  benefit  accrues 
therefrom  to  the  senior  party  as  to  the  bur- 
den of  proof  imposed  upon  his  adversary. 
Paul  V.  Hess,  24  App.  D.  C.  462.  Where  -the 
senior  party  relies  upon  his  record  date,  the 
junior  party  must  show  reduction  to  prac- 
tice prior  to  that  date  or  earlier  conception, 
followed  by  due  diligence  to  reduction  to  prac- 
tice, actual  or  constructive.  Paul  v.  Hess,  24 
App.  D.  C.  462;  Jones  v.  Cooke,  25  App.  D. 
C.  524.  Where  the  question  involved  was 
rather  one  of  originality  than  of  priority, 
and  the  junior  party  filed  his  application 
only  because  the  senior  party  refused  to 
assign  his  invention  to  the  company  that 
employed  him,  and  the  senior's  application 
was  made  at  the  instance  of  the  company, 
held  that  this  showed  priority  of  invention 
in  the  senior  party.  Murphy  v.  Meissner,  24 
App.   D.   C.    260. 

»S.  Paul  V.  Hess,  24  App.  D.  C.  462;  Jones 
v.  Cooke,  25  App.  D.  C.  524.  Where  junior 
party  was  first  to  conceive  but  last  to  re- 
duce to  practice,  the  burden  is  upon  him  to 
show  that  immediately  before  his  rival  en- 
tered the  field,  and  at  that  time,  he  was  ex- 
ercising due  diligence  in  perfecting  his  in- 
vention and  attempting  to  reduce  it  to  actual 
practice.  Seeberger  v.  Dodge,  24  App.  D.  C. 
476.  What  constitutes  due  diligence,  see 
infra  this  subdivision. 

99.  Must  be  proved  beyond  a  reasonable 
doubt.     Lemp   v.    Mudge,    24    App.    D.    C.    282, 


following  Kelly  v.  Flynn,  16  App.  D.  C.  573; 
Pashiell  v.  Tasker,  21  App.  D..  C.  64;  Harter 
V.  Barrett,  24  App.  D.  C.  300.  Where  the 
applicant  filed  his  application  after  the  is- 
sue of  a  patent  to  his  opponent  and  copied 
the  claims  of  the  patent  to  force  an  inter- 
ference.    Cherney  v.  Clauss,  25  App.  D.  C.  15. 

1.  Thibodeau  v.  Hildreth,  25  App.  D.  C. 
S20.  A  junior  applicant,  who  has  three  con- 
current decisions  against  him  must  establish 
his  case  in  the  court  beyond  a  reasonable 
doubt.  Robinson  v.  Copeland,  24  App.  D.  C. 
68.  He  must  show  a  clear  case  of  error 
in  those  decisions.  Murphy  v.  Meissner,  24 
App.  D.  C-  260.  Decisions  will  not  be  dis- 
turbed except  under  very  unusual  circum- 
stances. Ocumpaugh  v.  Norton,  25  App.  D. 
C.   90. 

2.  Former  application  was  filed  before  is- 
suance of  patent.  Norden  v.  Spaulding,  24 
App.    D.    C.    286. 

3.  Cherney  v.  Clauss,  25  App.  D.  C.  15. 
If  the  testimony  of  a  wife  in  favor  of  her 
husband  is  admissible  at  all  In  an  inter- 
ference, and  if  disclosure  to  a  ^rlfe  is  dis- 
closure of  an  invention  to  others  or  to  the 
public  in  the  sense  of  the  patent  law.  which 
is  very  doubtful,  the  testimony,  when  uncor- 
roborated, must  be  rigidly  scrutinized  and 
not  lightly  admitted.  Harter  v.  Barrett,  24 
App.  D.   C.    300. 

4.  Prindle  v.  Brown,  24  App.  D.  C.  114, 
following  Foster  v.  Antisdel,  14  App.  D.  C. 
552,  555,  and  cases  cited. 

5.  «.     Prindle  v.  Brown,   24  App.  D.  C.  114. 
7.     Where   a  party's   patent   was   forfeited 

through  the  fault  of  an  agent  and  a  second 
party  obtained  a  patent.  Ascencio  v.  Rus- 
sell, 24  App.  D.  C.  105.  Where  party  claimed 
to  have  conceived  invention  prior  to  other 
party  and  his  testimony  was  inconsistent, 
and,  though  the  invention  was  in  great  de- 
mand, he  kept  his  machine  concealed  in  a 
pile  of  rubbish,  for  three  years,  evidence  held 
insufficient  to  establish  his  case.  Jenner  v. 
Dickinson,  25  App.  D.  C.  316.  Where  a  party 
to  an  interference  case,  in  his  testimony  in 
rebuttal,  attempted  to  show  disclosure  of 
the  invention  at  an  earlier  date  than  he 
claimed  in  his  examination  in  chief,  it  tend- 
ed to  discredit  the  earlier  dfsclosure  claimed 
by  him.  Furman  v.  Dean,  24  App.  D.  C.  277. 
Where  both  parties  to  an  interference  were 
employed  by  the  same  company,  -whose  su- 
perintendent had  solicited  suggestions  from 
its  employes,  and  the  senior  party  had  seen 
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reducing  it  to  practice,  is  entitled  to  priority.'  To  constitute  reduction  to  practice 
the  machine  must  be  capable  of  performing  the  work  for  which  it  was  designed." 
Something  more  than  the  embodiment  of  the  invention  in  visible  form  is  required, 
for  there  is  no  certainty  that,  although  the  device  is  operative  as  a  mechanical 
movement,  it  will  perform  its  functions  when  put  under  full  conditions  of  practical' 
use.^"  Neither  the  size  of  a  device,^^  nor  the  material  of  which  it  is  made,^^  nor 
its  mechanical  perfection,^*  nor  the  fact  that  it  may  be  called  and  designed  as  a 


working  drawings  and  a.  model  of  the  junior 
party's  invention,  but  said  nothing  about 
any  previous  conception  or  disclosure  of  the 
invention  by  himself,  and  remained  silent 
for  a  year  before  filing  application,  the 
junior  party  Tvas  held  entitled  to  an  award 
of  priority.  Harter  v.  Barrett,  24  App.  D.  C. 
300.  Claims  to  early  conception  and  disclo- 
sure are  entitled  to  no  consideration  where 
It  appears  that  there  was  a  demand  for  a 
device  of  the.  kind  in  Issue,  but  the  party 
made  no  disclosure  to  manufacturers,  nor 
any  attempts  at  reduction  to  practice,  but, 
on  the  other  hand,  attempted  to  sell  patents 
upon  similar  devices  not  embodying  the 
invention,  which  devices  were  failures  for 
the  reason  that  they  did  not  possess  the  ad- 
vantages of  the  invention  in  question.  Hope 
V.  Voight,  25  App.  D.  C.  22. 

8.  A  conception  is  not  patentable  merely 
because  it  is  first  in  time.  Voightmann  v. 
Perkinson  [C.  C.  A.]  138  P.  B6.  The  general 
rule  is  that  he  who  first  reduces  an  invention 
to  practice  is  ordinarily  held  to  be  the  in- 
ventor, as  against  another  who  claims  to 
have  previously  conceived  the  idea  which 
led  to  the  invention.  Killeen  v.  Buffalo  Fur- 
nace Co.,   140  F.  33. 

TVTiat  constitntcs  due  diligence:  No  In- 
variable rule  of  diligence  can  be  prescribed 
for  the  government  of  all  cases.  Hammond 
v.  Basch,  24  App.  D.  C.  469.  Whether  it  has 
been  exercised  in  a  particular  case  must 
depend  upon  its  special  circumstances.  Id. 
One  having  the  first  complete  conception 
of  an  invention  cannot  hold  the  field  against 
all  comers  by  diligent  efforts  merely  to  or- 
ganize and  procure  sufficient  capital  to  en- 
gage in  the  manufacture  of  his  device  or 
mechanism  for  commercial  purposes.  See- 
berger  v.  Dodge,  24  App.  D.  C.  476.  Where 
both  before  and  after  date  of  reduction  to 
practice  the  junior  party  was  corresponding 
with  his  attorneys  making  arrangements  to 
acquire  patent,  held  to  show  sufficient  dili- 
gence. Jones  V.  Cooke,  25  App.  D.  C.  524. 
Where  one  of  the  parties  successfully  oper- 
■  ated  his  machine  before  the  other  party's 
date  of  conception,  held  he  was  the  first 
inventor,  though  his  machine  was  not  as 
perfect  as  that  of  the  other  party.  Jenner 
V.  Dickinsoh,  25  App.  D.  C.  316.  Priority  of 
invention  awarded  one  who  conceived  and 
disclosed  his  invention  and  reduced  it  to 
practice  May  6,  1902,  while  it  did  not  appear 
by  any  satisfactory  proof  that  appellant 
had  a  conception  of  the  invention  before 
May  26,  1902.  Hope  v.  Voight,  25  App.  D. 
C.    22.     Proof    of    conception    in    November, 

1894,  construction  of  a  full-sized  voting  ma- 
china  about  the  middle  of  December,  and 
public   operation   thereof  early   in   February, 

1895,  on  the  part  of  one  whose  application 
was'filed  Feb.  27,  1897,  held  to  show  a  high 
ciegree   of  diligence.     Ocumpaugh  v.   Norton, 


25  App.  D.  C.  90.  Where  both  parties  to  an 
interference  proceeding  rely  upon  an  in- 
fringement suit  to  explain  delay  between 
conception  and  reduction  to  practice,  one 
cannot  take  advantage  of  the  omission  of 
the  other  to  show  what  there  was  in  that 
suit  to  excuse  delay  in  the  matter  of  the 
invention.  Hammond  v.  Basoh,  24  App.  D. 
C.  469.  Where  a  party  to  an  interference 
presents  evidence  of  completion  of  the  inven- 
tion prior  to  the  date  to  which  he  is  re- 
stricted by  his  preliminary  statement,  such 
evidence  may  be  entitled  to  some  considera- 
tion upon  the  question  of  diligence  as  tend- 
ing to  show  that  he  had  some  reason  to  be 
satisfied  with  the  practicability  of  his  device. 
Id.  A  delay  by  an  inventor  in  reducing  his 
invention  to  practice  and  applying  for  a 
patent  is  not  excused  by  a  supposition  that 
prior  patents  in  which  he  had  an  interest 
were  sufficiently  broad  to  include  the  in- 
vention.    Seeberger    v.    Dodge,    24    App,    D. 

C.  476.  Over  a  year  and -a  half  delay  after 
perfecting  drawings  of  the  invention  before 
reducing  it  to  practice,  or  even  testing  it, 
held  to  show  lack  of  due  diligence.  Id. 
Where  the  junior  party  to  an  interference 
deliberately  concealed  liis  invention  for  two 
years  and  a  half,  until  he  learned  of  the 
senior  party's  efforts  in  the  same  field,  and 
the  latter  meanwhile,  without  knowledge  of 
his  rival's  invention,  worked  to  perfect  the 
invention  and  applied  for  a  patent,  it  was 
held  that  the  junior's  rights  were  subordi- 
nate to  the  senior's.  Matthes  v.  Burt,  24  App. 

D.  C.  285.  And  the  fact  that  the  senior 
party's  application  had  not  ripened  into  a 
patent  when  the  junior  filed  application  did 
not  affect  the  result.  Id.  A  year's  delay 
taken  up  with  desultory  talking  held  not  to 
constitute  reasonable  diligence.  Gallagher 
V.  Hien,  25  App.  D.  C.  77.  That  one  could 
not  find  a  person  able  and  willing  to  con- 
struct machine  held  not  to  excuse  inactivity. 
Robinson   v.   Copeland,   24  App.   D.   C.    68. 

9.  ■  Voting  machine  that  fails  to  register 
as  often  as  once  in  100  times  cannot  be  con- 
sidered reduced  to  practice.  MoKenzie  v. 
Cummings,  24  App.  D.  C.  137,  dist'g  Coffee 
V.   Guerrant,    3   App.   D.    C.    497. 

10.  Ocumpaugh  v.  Norton,  25  App.  D.  C 
90. 

11.  A  half-sized  device  has  been  held  to 
be  the  equivalent  of  a  reduction  to  practice, 
it  having  been  actually  used  and  completely 
demonstrated  Its  utility  and  practicability. 
Gallagher    v.    Hien,    25    App.    D.    C.    77. 

12.  Electric  lamp  socket  made  of  wood. 
Norden  v.   Spaulding,   24  App.   D.   C.   280. 

13.  But  a  device  must  show  that  "the 
work  of  the  inventor  must  be  finished,  phys- 
ically as  well  as  mentally.  Nothing  must 
be  left  for  the  inventive  genius  of  the 
public."  Gallagher  v.  Hien,  25  App.  D.  C.  77- 
Ocumpaugh  v.  Norton,  25  App.  D.  C.  90. 
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"niodel,"^*  nor  the  fact  that  there  are  "possibilities  of  greater  excellence  in  shape, 
location,  arrangement,  material,  or  adjustment,"^^  affects  the  determination  of  the 
question  of  reduction  to  practice.^'  It  is  not  always  essential  that  actual  tests 
of  the  invention  be  made  in  order  to  complete  the  inventive  act,^^  but  the  device  le- 
lied  upon  as  a  reduction  to  practice  must,  if  it  has  not  been  vrorked,  clearly  be  capable 
of  work  and  not  be  a  mere  experiment.^^  Where  the  device  is  of  a  new  type,^" 
or  is  an  improvement  in  an  essential  part  of  a  machine  already  in  use,^"  there  must 
be  a  demonstration  of  utility  under  the  conditions  of  practical  operation.  Where 
the  invention  undoubtedly  belongs  to  that  class  which  requires  either  actual  use  or 
thorough  tests  to  demonstrate  its  practicability,  there  can  be  no  actual  reduction  to 
practice  until  one  or  the  other  thing  taies  place  and  is  proven.^^  The  evidence  of 
reduction  to  practice  must  embrace  all  the  elements  of  the  issue,  leaving  nothing 
to  inference  merely.^^  What  constitutes  a  reduction  to  practice  depends  upon  the 
facts  of  each  case.^*  Long  delay  in  making  use  of  the  invention  or  in  applying  for 
a  patent  has  always  been  regarded  as  tending  to  show  that  the  alleged  reduction  to 


14.  Norden  v.  Spaulding,  24  App.  D.  C. 
2S6.  The  construction  of  a  full  sized  de- 
vice, capable  of  use  to  a  sufficient  extent 
to  demonstrate  the  practical  utility  of  the 
invention,  may  often  be  regarded  as  a  re- 
duction to  practice,  notwithstanding  it  may 
have  been  called  a  model,  as  -well  as  intend- 
ed by  the  inventor  to  be  used  as  a  model 
for  the  construction  of  a  like  device  of  bet- 
ter and  different  materials,  when  there  has 
been  some  test  or  application  to  use.  Ham- 
mond V.  Basch,  24  App.  D.  C.  469.  Such  a 
model,  so  called,  must  be  quite  different 
from  the  ordinary  model,  which,  while  it 
may  show  invention,  is  incapable  of  opera- 
tion to   effect  its  purpose.     Id. 

15,  10.  Gallagher  v.  Hien,  25  App.  T>.  C. 
77. 

17.  Gallagher  v.  Hien,  25  App.  T>.  C.  77, 
following  Mason  v.  Hepburn,  13  App.  D.  C. 
86.  Some  devices  may  be  so  simple  and 
their  efficacy  so  obvious  upon  mere  inspec- 
tion that  the  construction  of  one  of  a  size 
and  form  capable  of  practical  use  may  well 
be  deemed  a  sufficient  reduction  to  practice 
without  actual  use  or  test  to  demonstrate 
its  complete  success  and  probable  commer- 
cial value.  Paul  v.  Hess,  24  App.  D.  C.  462. 
citing  several  cases.  Where  the  new  de- 
vices are  of  an  old  type  and  their  novelty 
consists  in  specific  constructions  of  that  old 
type,  it  may  well  be  that  their  practical 
utility  may  be  determined  without  actual 
use  of  them  under  conditions  of  industry. 
Id. 

18.  Gallagher   v.   Hien,    25   App.   D.   C.   77. 

19.  Paul  V.  Hess,  24  App.  D.  C.  462. 

30.  Type  bar  of  a  typewriter.  Paul  v. 
Hess,  24  App.  D.  C.  462.  It  is  necessary  for 
the  inventor  to  show  that  a  machine  sup- 
plied with  the  new  device  has  been  con- 
structed and  tested  sufficiently  to  show  that 
it  was  capable  of  successfully  performing 
the  work  for  which  it  was  intended.  Tes- 
timony of  the  party  claiming  reduction  to 
practice  that  he  had  operated  a  typewriting 
machine  fitted  with  six  type  bars  embody- 
ing the  issue,  but  used  no  paper  in  the  ma- 
chine, and  his  satisfaction  resulted  from 
the  operation  of  the  bars  singly,  was  not 
sufficient  showing  of  actual  reduction  to 
practice.     Id. 


21.  Where  both  parties  submitted  their 
inventions  to  tests,  it  was  in  effect  an  ad- 
mission by  both  that  the  device  belonged  to 
such  class.  Gallagher  v.  Hien,  25  App.  D.  C. 
77.  Tests  of  certain  improvements  in  fric- 
tion-springs held  to  show  that  the  device 
was  merely  experimental  and  not  a  reduc- 
tion to  pradtice.     Id. 

22.  The  court  cannot  supply  missing  links 
in  evidence  and  base  its  decision  on  facts 
only  thought  to  exist  but  not  disclosed. 
Eobinson  v.  Seelinger,  25  App.  D.  C.  237, 
following  Blackford  v.  Wilder,  21  App.  T>. 
C.  1.  Judicial  notice  cannot  be  taken  of  an 
application  filed  in  February,  1905,  to  show 
that  what  is  therein  disclosed  was  in  pos- 
session of  the  applicant  in  September  pre- 
ceding.    Robinson    v.    Seelinger,    25    App.    D. 

C.  237,  distinguishing  Cain  v.  Park,   14  App. 

D.  C.    42. 

S3.     Gallagher  v.  Hien,  25  App.  D.  C.  77. 

Facts  constltutlne  redaction  to  practice: 
The  making  of  sketches  showing  the  in- 
vention In  issue  from  a  complete  tool. 
Richards  v.  Moissner,  24  App.  T>.  C.  305. 
A  full  sized  operative  structure  lacking  only 
the  ornamention  and  polish  of  a  commercial 
article.  Hope  v.  Voight,  25  App.  D.  C.  22. 
Where  machine  was  satisfactorily  and  suc- 
cessfully operated  held  a  reduction  to  prac- 
tice, although  machine  was  subsequently 
dismantled  and  some  of  its  parts  used  in 
building  other  machines,  which  differed  in 
some  respects  from  the  old  one.  Funk  v. 
Whitely,   25  App.  D.  C.  313. 

Facts  not  constitntlng  reduction  to  prac- 
tice: Where  applicant,  ten  months  before 
Issuance  of  patent  to  adversary,  made  two 
devices  similar  to  that  patented  and  threw 
them  both  away.  Lemp  v.  Mudge,  24  App.  D. 
C.  2S2.  That  inventor  submitted  device  to 
employers,  and  they  rejected  it  and  adopted 
another,  held  to  tend  to  show  that  the  de- 
vice was  not  a  complete  and  practicable  in- 
vention. Paul  V.  Hess,  24  App.  D.  C.  462. 
Where  various  parts  of  a  structure  are  so 
crude  and  certain  of  derangement  that  no 
one  Tvould  seriously  consider  building  ma- 
chines according  to  the  exhibit,  without 
further  experiment,  it  cannot  be  considered 
more  than  an  experimental  device.  Ocum- 
paugh  V.  Norton,   25  App.  D.  C.   90. 
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practice  was  nothing  more  than  an  unsatisfactory  or  abandoned  experiment/*  es- 
pecially where,  in  the  meantime,  the  inventor  has  been  engaged  in  the  prosecution 
of  similar  inventions,^^  or  other  inventions  without  reasonable  explanation  have 
been  adopted  for  manufacture  and  commercial  use;^°  but  an  inventor  after  having 
made  an  actual  reduction  to  practice  is  not  obliged  in  order  to  preserve  his  rights 
or  demonstrate  his  entire  good  faith,  to  iile  an  application  before  the  expiration 
of  the  statutory  time.^'  Where  neither  party  makes  any  showing  of  actual  re- 
duction to  practice,  the  one  who  first  comes  to  the  patent  office  is  constructively  held 
to  have  been  the  first  to  reduce  the  invention  to  practice,^*  although  actual  reduction 
to  practice  is  preferable  to  constructive  reduction  to  practice.^"  Where  the  first  ap- 
-  plicant  is  shown  to  have  also  been  the  one  who  first  conceived  and  disclosed  the 
invention,  all  other  questions  are  precluded  in  his  favor.'" 

Where  an  applicant  adopts  a  claim  of  a  patent  for  the  purpose  of  procuring 
an  interference,  the  meaning  of  the  issue  is  to  be  determined  by  the  specification  of 
that  patent.'^ 

Where  the  application  of  the  junior  party  has  been  inadvertently  allowed  to  go 
to  patent,  no  advantage  will  be  allowed  him,  but  he  will  still  be  regarded  as  the 
junior  party.^^ 

Appeal  and  review.^^ — Under  the  rule  of  the  court  requiring  appeals  to  be  taken 
from  decisions  of  the  commissioner  of  patents  within  forty  days,  and  the  statute 
designating  legal  holidays,  seven  intervening  Saturdays  will  be  counted  as  three  and 
a  half  days.^*  The  determination  of  the  question  of  priority  of  invention  and  of  the 
person  to  whom  letters  patent  will  be  issued  is  within  the  exclusive  jurisdiction  of 
the  commissioner  of  patents,^'  and  the  finding  by  him  of  a  question  6i  fact,  in  the 
performance  of  his  duties,  is  presump*tively'°  though  not  conclusively^'  correct,  for. 


24.  The  excuse  for  the  delay  in  apply- 
ing- for  a  patent  that  the  Inventor  could  not 
come  to  an  agreement  with  his  employers 
concerning  the  invention,  held  insufficient. 
Paul  V.  Hess,  24  App.  D.  C.  462,  following- 
Traver  v.  Brown,  14  App.  D.  C.  34;  Reich- 
enbach  v.  Kelley,  17  App.  D.  C.  333,  and 
Latham  v.  Armat,  17  App.  D.  C.   S45.     When 

'the  construction  of  an  experimental  device 
involves  so  great  cost  and  risk  that  an  in- 
ventor, although  possessed  of  sufficient 
means,  may  well  hesitate  to  undertake  the 
same  at  his  own  expense,  due  diligence  re- 
quires that  he  should  then  attempt  to  se- 
cure his  rights  and  promote  the  public  in- 
terests by  filing  an  application  for  a  patent, 
aeeberger  v.  Dodge,  24  App.  D.  C.  470 
While  the  destruction  or  dismantling  of  d 
first  construction,  and  the  loss  of  some  ot 
its  parts  or  their  use  in  making  other  ma- 
chines, are  sometimes  important  in  deter- 
mining the  question  of  reduction  to  practice, 
they  are  only  important  when  depending  up- 
on other  circumstances  tending  to  cast 
doubt  upon  claims  of  the  earlier  reduction, 
notably  that  of  long  and  unreasonable  delay 
in  the  exploitation  of  the  invention.  Funk 
V.  Whitely,   25  App.   D.   C.   313. 

25.  Paul  V.  Hess.  24  App.  D.  C.  462,  fol- 
lowing Fefel  V.  Stocker,  17  App.  D.  C.  317. 

26.  Paul    V.    Hess,    24    App.   D.    C.    462. 

27.  Ocumpaugh  v.  Norton.  25  App.  D.  C. 
90.  Where  the  assignees  of  a  patentee,  on 
account  of  their  hostility  and  refusal  to 
testify,  were  allowed  to  make  the  prelim- 
inary '  statement,  but  could  not  procure 
proofs   of  disclosure   and  reduction   to  prac- 


tice, the  junior  party,  on  showing  actual 
reduction  to  practice  'prior  to  the  filing  of 
the  senior  party's  application,  was  awarded 
priority,  even  though  he  failed  to  render 
sufficient  excuse  for  his  delay  in  applying 
for  a  patent  until  after  issue  of  a  patent  to 
his  rival.  Corner  v.  Kyle,  24  App.  D.  C. 
291. 

28.  Furman  v.  Dean,  24  App.  D.  C.  277. 
An  unexplained  delay  in  making  application 
by  the  party  first  conceiving-  warranted  the 
granting  of  the  patent  to  the  more  diligent 
party.  Ritter  v.  Krakan,  24  App.  D.  C.  271. 
The  senior  party  filed  an  application  May 
28,  1903,  as  a  division  of  an  application  dat- 
ed Oct.  28,  1902,  but  having  taken  no  testi- 
mony was  confined  to  the  latter  date.  Rob- 
inson  V.    Seelinger,    25   App.   D.    C.    237. 

Seeberger    v.    Dodge,    24    App.    D.    C. 


29. 
476. 
3)0. 
31. 
32. 
33. 
34. 


Furman    v.    Dean,    24    App.    D.    C.    277. 

Funk  V.  Whitely,   25  App.  D.  C.   313. 

Furman  v.   Dean,   24  App.  D.   C.  277 

See  4  C.  L.  939. 

Section  1389,  D.  C.  Code,  as  amended 
by  act  of  June  30,  1892,  makes  Saturday 
afternoon  a  half-holiday.  Ocumpaugh  v. 
Norton,   24  App.   D.   C.   296. 

35.  Supreme  court  of  New  York  has  no 
jurisdiction  to  bass  upon  that  question  un- 
der the  guise  of  restraining  by  injunction 
one  claimant  of  the  right  to  a  patent  from 
prosecuting  his  claim  before  the  commis- 
sioner of  patents.  Griffith  v.  Dodgson  93 
N.   Y.   S.    155. 

36.  Finding  that  the  delay  which  caused 
the  abandonment  of  an  application  was  not 
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palpable  error  having  been  committed/^  or,  under  certain  circumstances,  one  party 
being  permitted  to  broaden  his  application  for  a  specific  invention  into  a  generic 
one  and  thereby  dominate  another  and  different  specific  invention  contained  in  the 
later  application  of  another,'"  the  decision  of  the  patent  ofBce  may  be  reversed*" 
and  unanimity  of  decision  in  the  patent  office  imposes  upon  an  appellant  the  bur- 
den of  showing  very  clearly  that  error  was  committed  in  the  final  decision  of  the 
commissioner  in  order  to  warrant  its  reversal.*^  The  court  on  appeal  from  the 
commissioner  of  patents  will  not  interfere  with  rulings  upon  interlocutory  matters 
in  the  patent  office,  unless,  perhaps,  in  extreme  cases  it  may  be  necessary  for  the 
maintenance  of  the  jurisdiction  of  the  court.*^  Unless  abused  the  exercise  of  dis- 
cretion will  not  be  reviewed.** 

Suit  in  equity  to  secure  patents* — It  is  essential  that  the  petitioner  shall  have 
appealed  from  an  adverse  decision  of  the  commissioner  of  patents  to  the  court  of 
appeals.*^  A  bill  alleging  invention  on  a  given  date  and  an  earlier  application 
for  the  same  invention,  without  explanation  of  the  apparent  contradiction,  is  de- 
murrable.*" 

§  5.  Letters  patent." — When  a  patent  contains  a  sufficient  disclosure  of  the 
claimed  invention,  it  will  not  be  invalidated  either  by  the  failure  of  the  patentee 
to  state  the  causes  which  produce  the  operation,  or  by  a  mistaken  statement  as  to 
the  reasons  therefor.**  A  patent  for  a  chemical  composition  must  give  not  only 
the  names  of  the  ingredients  used  but  also  the  proportion  of  each,  so  that  the  in- 
vention may  be  practiced  by  persons  skilled  in  the  art,  without  further  experi- 
menting.*" 

Construction  and  limitation  of  claims.^" — A  patent  is  a  contract  made  by  the 
acceptance  by  the  government  of  the  proposition  made  by  the  inventor  in  his  ap- 
plication,^'- and  the  rules  for  the  interpretation  of  contracts  govern  its  construc- 
tion.'^ When  forced  to  choose  between  a  construction  which  destroys  and  one  which 
saves  the  patent,  the  court  should  not  hesitate  to  adopt  the  latter.'* 


unavoidable.  Hayes-Young-  Tie  Plate  Co.  v. 
St.  Louis  Transit  Co.  [C.  C.  A.]  137  F.  80. 
Decision  in  respect  to  the  identity  of  the  in- 
vention, the  invention  being  one  of  elab- 
orate and  complicated  mechanism.  Seeber- 
ger  V.  Dodge,  24  App.  D.  C.  476. 

37.  If  an  invention  has  advanced  beyond 
the  experimental  stage,  has  been  completed 
and  put  into  operative  shape,  and  particu- 
larly if  it  has  gone  into  practical  and  suc- 
cessful use,  the  mere  fact  that  an  applica- 
tion for  a  patent  has  not  met  with  favor 
at  the  hands  of  the  patent  office  does  not 
condemn  or  dispose  of  it  as  an  invention. 
Miller  v.  Walker  Patent  Pivoted  Bin  Co., 
138   F.    919. 

38,  3!>,  40.  Seeberger  v.  Dodge,  24  App. 
D.  C.  476. 

41.  In  re  Adams,   24  App.  D.   C.   275. 

42.  Ritter  v.  Krakau,  24  App.  D.  C.  271-; 

43.  -Whether  an  amendment  to  a  prelimi- 
nary statement  in  an  interference  proceed- 
ing shall  be  allo-wed  is  discretionary  -with 
the  commissioner  of  patents,  and  nothing 
less  than  an  abuse  of  that  discretion,  caus- 
ing a  palpable  miscarriage  of  justice,  -will 
warrant  a  review  and  reversal  of  his  action. 
Hammond  v.  Basch,  24  App.  D.  C.  469.  The 
discretion  of  the  commissioner  of  patents  in 
refusing  to  reopen  an  interference  case  for 
the  introduction  of  newly-discovered  evi- 
dence, and  for  the  filing  of  an  amended  pre- 
liminary statement,  will  not  be  reviewed  on 


appeal.     Richards  v.  Meissner,  24  App.  D.  C. 
305. 

44.  See   4   C.   L.    939. 

45.  Such  appeal  is  provided  for  by  Act 
Feb.  9,  1893,  c.  74,  27  Stat.  434  [U.  S.  Comp. 
St.  1901,  p.  3391],  and  such  suit  by  Rev.  St. 
§  4915  [U.  S.  Comp.  St.  1901,  p.  3392].  Prin- 
dle  V.  Brown,   136  F,   616. 

49.  Bill  filed  under  Rev.  St.  §  4915  [U.  S. 
Comp.  St.  1901,  p.  3392].  Prindle  v.  Brown, 
136   F.   616. 

47.  See   4  C.  L.  940. 

48.  Hemolin  Co.  v.  Harway  Dyewood  & 
Extract  Mfg.  Co.  [C.  C.  A.]  138  F.  54.  No. 
363,186,  for  an  electric  motor,  held  valid  as 
against  the  objection  of  insufllciency  of 
description.  Thomson-Houston  Elec.  Co.  v. 
Dayton  Fan  &  Motor  Co.,  137  F.  917. 

4».  No.  644,367,-  for  a  composition  for  lin- 
ing for  pulp  digesters,  claims  1  'and  2,  void 
for  failing  to  specify  the  proportions  of  the 
ingredients.  Panzl  v.  Battle  Island  Paper 
Co.    [C.  C.  A.]   138  W.   48. 

50.  See   4    C.   L.    940. 

51.  Jewell  Filter  Co.  v.  Jackson  [C.  C.  A.] 
140  F.  340. 

52.  Donohian  v.  Kingston,  138  F.  890: 
Jewell  Filter  Co.  v.  Jackson  [C.  C.  A.]  140  F. 
340.  The  intention  of  the  parties  when  the 
patent  issued  must  be  deduced,  if  possible, 
from   the   entire  agreement.      Id. 

53.  Shepherd  v.  Deitsch,  138  F.  83. 
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Nothing  is  patented  except  what  is  covered  specifically  by  the  claims  required 
by  statute."*  The  claims  must  be  read  in  the  light  of  the  specifications  and  draw- 
ings/' not  for  the  purpose  of  limiting  and  contracting  the  claims,  but  for  the 
purpose  of  ascertaining  their  true  meaning  and  the  intention  of  the  parties  when 
the  claims  were  made  and  allowed/"  and  even  to  supply  essential  mechanical  ele- 
ments omitted  in  the  claims/^  and  if  from  the  whole  a  person  skillful  in  the  art 
can  construct  the  thing  invented,  the  patent  is  sufficient.^'  But  a  claim  for  a 
mechanical  or  apparatus  patent  cannot  be  construed  in  connection  -v^-ith  the  specifica- 
tions, where  it  goes  far  beyond  anything  there  suggested  and  also  fails  to  refer  to 
one  of  the  most  distinguishing  features  of  the  invention  on  which  its  novelty  princi- 
pally depends."'  "\^Tiile  an  invention  is  to  be  regarded  as  residing  in  a  structure 
of  the  same  general  character  as  that  described  in  the  specifications,  to  which 
the  inventor  is  confined,""  yet  he  is  not  restricted  to  the  particular  form  made 
prominent  in  the  specifications,  where  he  evidently  had  variations  thereof  in  mind 
and  made  his  claim  broad  enough  to  cover  them,  and  also  made  the  particular 
form  the  subject  qf  a  separate  claim."^  Claims  are  to  be  taken  as  they  read"^ 
and  are  not  limited  by  an  amendment  of  the  specifications  describing  the  device, 
made  to  meet  objections  of  the  patent  office,  the  claims  themselves  not  being 
changed."'  Where  a  claim  has  two  or  more  elements,  it  is  what  is  known  as  a  com- 
bination claim ;  and  in  such  a  claim,  every  element  specified  by  the  patentee,  whether 
directly  or  by  reference  to  the  specification,  must  be  deemed  material."*    The  con- 


54.  Westing-house  Elec.  &  Mfg.  Co.  v. 
Stanley  Instrument  Co.  [C.  C.  A.]  138  F.  823. 
U.  S.  Rev.  St.  §  4888,  requires  an  inventor 
to  particularly  point  out  and  distinctly  claim 
the  Improvement  or  combination  which  he 
desires  to  secure  as  his  discovery,  and,  when 
he  has  made  his  claims,  he  has  thereby  dis- 
claimed and  dedicated  to  the  public  all  other 
devices,  combinations,  and  improvements  ap- 
parent from  his  specifications,  and  claims 
that  are  not  mere  evasions  of  those  claim- 
ed as  his  own;  and  he  is  estopped  by  his 
patent  from  thereafter  claiming  a  monopoly 
as  to  such  devices,  combinations,  or  im- 
provements. Jewell  Filter  Co.  v.  Jackson 
[C.   C.   A.]    140  F'.    340. 

55.  Shepherd  v.  Deitsch,  138  F.  83.  No. 
506,959,  for  an  improvement  on  the  cop- 
winding  machine  of  No.  480,157,  claims  6  and 
7,  so  construed.  Universal  Winding  Co.  v. 
Foster  Mach.  Co.,  136  P.  879.  Where  claims 
following  specifications  end  with  the  expres- 
sion "substantially  as  descrlbefl,"  the  spec- 
ification must  be  considered  in  construing 
such  claims  (Scott  v.  Fisher  Knitting  Mach. 
Co.,  139  F.  137),  for  those  words  refer  to 
the  elements,  construction,  and  operation 
set  forth  in  the  specification  (Jewell  Filter 
Co.  V.  Jackson  [C.  C.  A.]  140  F.  340).  But 
claims  are  founded  upon  and  explained  by 
the  specifications,  whether  these  words  ap- 
pear therein  or  not  (Id.),  although  those 
words  are  not  to  be  construed  as  limiting 
the  patentee  to  the  exact  mechanism  de- 
scribed  (Avery  &  Sons  v.  Case  Plow  Works, 

139  F'.  878).  That  the  inventor  of  a  process 
Is  wholly  ignorant  of  the  chemical  changes 
that  take  place  in  the  course  of  such  process 
may  properly  be  taken  Into  consideration  in 
construing  the  language  and  terms  of  the 
specifications.  National  Enameling  &  Stamp- 
ing Co.  V.  New  England  Enameling  Co.,  139 
P.    643. 

56.  Jewell  Filter  Co.  v.  Jackson  [C.  C.  A.] 

140  F.   340. 


57.  If  an  element  essential  to  make  a 
combination  operative  Is  shown  and  describ- 
ed in  the  specification  and  is  omitted  in 
the  claim  it  must  be  read  into  the  claim. 
McCaslin  v.  Link  Belt  Machinery  Co.,  139 
F.  393;  Jewell  Filter  Co.  v.  Jackson  [C.  C. 
A.]    140    F.    340. 

58.  Shepherd  V.  Deitsch,  138  P.  S3. 
Claims  2  and  3  of  No.  527,361,  enameling 
metal  ware,  held  void,  because  they  make 
no  reference  to  the  mottles  nor  to  the  In- 
tense alkalinity  of  the  "mix"  from  which 
the  enamel  is  made,  which  is  the  essential 
feature  of  the  invention.  National  Enamel- 
ing &  Stamping  Co.  v.  New  England  Enamel- 
ing Co.,  139  F.  643. 

59.  Manhattan  General  Const.  Co.  v. 
Helios-Upton  Co.,  135  F.  785.  A  claim  which 
passes  beyond  the  bounds  of  the  specifica- 
tions and  deals  In  generalities  and  abstrac- 
tions must  be  regarded  as  inherently  defec- 
tive and  invalid.  No.  684,340,  regulating  de- 
vice for  arc  lamp  circuits,  claim  1,  is  void 
as  too  Jjroad  and  abstract.     Id. 

60.  Manhattan  General  Const.  Co.  v. 
Helios-Upton   Co.,    136   F.    785. 

61.  No.  684,340,  for  regulating  device  for 
arc  lamp,  claim  4,  not  confined  to  specific 
device  described  In  specifications,  but  covers 
any  other  device  of  the  same  general  char- 
acter. Manhattan  General  Const.  Co.  v. 
Helios-Upton  Co.,  135  F.  785. 

02.  In  making  his  claim  the  inventor  is 
at  liberty  to  choose  his  own  form  of  expres- 
sion and  while  the  courts  may  construe  the 
same  in  view  of  the  specifications  and  the 
state  of  the  art,  they  may  not  add  to  nor 
detract  from  the  claim.  Cimlotti  Unhalring 
Co.  V.  American  Fur  Refining  Co.,  198  U.  S. 
399,  49  Law.  Ed.  1100,  afg.  [C.  C.  A.]  123  f' 
869. 

63.  Manhattan  General  Const.  Co.  v. 
Helios-Upton  Co.,   135  F.  785. 

64.  American  Can  Co.  v.  Hickmott  As- 
paragus Canning  Co.,   137   F.    86. 
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stmetion  placed  on  the  claims  by' the  patentee  should  be  adopted  by  the  courts  if 
possible;*^  and  when  the  terms  of  a  claim  axe  clear  and  distinct,  as  they  should  be, 
the  patentee,  in  a  suit  brought  upon  the  patent,  is  bound  by  them;^"  but  applica- 
tions by  the  inventor,  representing  different  developments  of  the  same  idea,  made 
pending  an  application  for  a  patent,  all  being  allowed  and  issued  the  same  day, 
do  not  necessarily  limit  the  iirst  invention/^  Where  a  rejection  of  claims  by  the 
patent  office  is  acquiesced  in  and  the  claims  are  amended  so  as  to  be  more  specific, 
such  amended  claims  must  be  interpreted  with  reference  to  the  rejected  claims  and 
f^e  ririor  s*-ate  of  the  art  and  cannot  be  construed  so  as  to  cover  what  was  rejected 
or  disclosed  by  prior  devices.^'  Various  constructions  placed  upon  patents"*  and 
words  and  phrases  therein^"  are  stated  in  the  notes.  A  patent  for  an  inoperative 
machine  cannot  be  broadly  construed  to  cover  a  subsequent  successful  machine.''^ 
A  combination  or  adaptation  of  known  devices,  constituting  a  distinct  step  iti 
the  progress  of  the  art,  is  entitled  to  a  fairly  liberal  construction,^*  and  a  new 
combination  of  old  devices  to  accomplish  an  entirely  new  result  is  entitled  to  a 
broad  construction;'*  but  a  combination  of  old  parts  performing  an  old  function  is 
only  entitled  to  a  narrow  construction.'*    Where  claims  for  a  new  combination  of 


e.">.  Where  claims  ■were  construed  to  in- 
clude \yy  implication  an  element  not  express- 
ly elaimed,  but  described  in  the  specifica- 
tions and  drawings,  and  held  anticipated, 
and  the  patentee  In  an  application  for  a  re- 
issue disclaimed  such  element,  held  that  it 
should  not  be  read  into  the  claims  of  the 
new  patent.  Thomson-Houston  Elec.  Co.  v. 
Black  River  Traction  Co.  [C.  C.  A.)  135  F. 
759. 

66.  No.  415,720,  for  a  lantern  holder  to  be 
attached  to  miners'  caps,  claim  I,  distinctly 
and  clearly  describes  the  device  claimed  and 
cannot  be  enlarged  by  construction.  Jones 
V.  Davis  [C:  C.  A.I  138  F.  62.  He  ought  not 
to  be  heard  to  demand  one  rule  of  inter- 
pretation in  the  patent  office  and  another  in 
the  courts.  Donchian  v.  Kingston,  138  F'. 
890. 

er.  Manhattan  General  Const.  Co.  v. 
Helios-TTpton  Co.,  135  F.  785. 

68.  As  so  construed  patent  held  not  in- 
fringed. Greene  v.  Buckley  [C.  C.  A.I  135 
P.  520. 

69.  No.  713,209,  for  a  method  of  produc- 
ing hollow  cylindrical  phonograms,  is  limit- 
ed to  the  process  of  making  such  records  by 
expanding  a  blank  within  a  mold,  and  Is  not 
infringed  by  the  casting  method.  National 
Fhonograph  Co.  v.  American  Graphophone 
Co.,  135  F.  809.  The  carrying  arm  of  the  Sth 
claim  of  No.  509,126,  for  an  improvement  in 
filters,  is  the  arm  described  in  the  specifica- 
tion. Jewell  Filter  Co.  v.  Jackson  [C.  C.  A.] 
140  F.  340.  No.  465,255,  computing  machine, 
claims  7  and  8,  limited  to  precise  construc- 
tion shown.  Comptograph  Co.  v.  Mechanical 
Accountant  Co.,  140  F.  136.  Claims  6,  7,  and 
8  of  No.  499,769,  regulator  for  electric  mo- 
tors, in  so  far  as  they  make  an  iron  cap  on 
the  solenoid  an  element  of  the  combination 
claimed  must  be  limited  to  the  specific  con- 
struction shown.  Automatic  Switch  Co.  v. 
Cutter-Hammer  Mfg.  Co.,  139  F.  870.  No. 
609.928,  packing  for  thill  couplings,  must 
be  limited  to  precise  form  of  packing  shown. 
Bradley  v.  Eccles  tC.  C.  A.]  139  F.  447. 
Claims  7  and  8  of  No.  650,771,  plows,  must 
be  limited  to  claims  specified.  Avery  & 
Sons  v.   Case   Flow  "Works,   139   F.    878.     No. 


503,870,  endless  chain  conveyors,  claims  2  and 
4,  must  be  strictly  construed  and  is  limited 
to  construction  shown,  and  the  patentee  is 
entitled  to  invoke  the  doctrine  of  equivalents 
onlv  T/here  the  changes  are  colorable  merely. 
McCaslln  v.  Link  Belt  Machinery  Co.,  139  F. 
393. 

70.  "Chamotte,"  as  used  In  the  arts  and 
in  No.  644,367,  for  a  lining  for  pulp  digesters, 
denotes  a  species  of  specially  pure  calcined 
clay,  which  must  be  silicate  of  alumina,  and 
It  is  not  the  equivalent  of  crushed  fire  brick. 
Panzl  v.   Battle  Island  Paper  Co.    [C.  C.  A.} 

138  F.  48.  Distinction  between  "primary 
filter-beds"  and  "septic  tanks"  in  sewage  ap- 
paratus. American  Sewage  Disposal  Co.  v. 
Pawtucfcet   [C.  C.  A.J  138  F.  SIL 

Tt.     Scott   v.    Fisher   Knitting   Mach.    Co., 

139  F'.   137. 

73.  Reissue  11,913  (origrinal  No.  586,193), 
improvements  in  transmitting  electrical  im- 
pulses and  signals  and  In  apparatus  there- 
for, discloses  the  first  practicable  wireless 
telegraphic  system^  Marconi  Wireless  Tel. 
Co.  V.  De  Forest  Wireless  Tel.  Co.,  138  F. 
657.  No.  509,413,  tension  device  for  cop- 
winding  machine,  claim  1,  Is  for  a  new  com- 
bination producing  an  improved  result.  Uni- 
versal Winding  Co.  v.  Foster  Mach.  Co.,  136 
F.  879.  No.  520,429,  for  a  portable  electric 
battery,  is  useful  and  within  its  narrow 
sphere  Is  entitled  to  liberal  treatment  and  a 
limited  range  of  equivalents.  American  Elec. 
-N'ovelty  &  Mfg.  Co.  v.  Howard  Elec.  Novelty 
Co.  [C.  C.  A.]  137  F.  913.  No.  608,220,  for  a 
mechanical  movement  for  use  In  washing 
machines,  covers  a  new  combination,  and  is 
so  construed.  International  Mfg.  Co.  v. 
Brammsr  Mfg.  Co.  [C.  C.  A.]  138  F.  396. 

73.  Ries  v.  Barth  Mfg.  Co.  [C.  C.  A.]  136 
F.    850. 

74.  An  inventor  who  selects  elements 
from  other  inventions  anS  combines  them 
into  a  new  device,  to  accomplish  an  old  re- 
sult, is  entitled  to  a  patent  only  for  his  own 
particular  adaptation.  No.  690,563,  for  a  bot- 
tle-washing machine,  so  construed.  Loew 
Supply  &  Mfg.  Co.  v.  Fred  Miller  Brewing 
Co.  [C.  C.  A.]  138  F.  886.  No.  344,793,  rail 
bender,  narrowly   construed.     Pettibone,  Mul- 
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old  elements  have  been  rejected  and  acquiesced  in,  and  subsequently  allowed  only 
after  amendment  so  as  to  contain  a  single  new  feature,  the  patent  will  be  restricted 
to  such  new  element/^  Where  the  field  of  invention  has  been  narrowed  by  many 
earlier  devices,  a  narrow  construction  must  be  put  upon  a  new  combination  and' 
it  must  be  limited  to  the  very  structure  shownJ" 

A  pioneer  invention'''  is  entitled  to  a  greater  liberality  of  construction  and 
a  wider  range  of  equivalents'' *  than  one  which  is  simply  an  improvement  though  it 
may  be  the  last  and  successful  step  in  the  art  theretofore  partially  developed  by 
other  inventors  in  the  same  field;'"  yet,  in  view  of  the  failures  of  the  prior  art 
and  of  the  novelty  and  utility  of  the  invention,  a  fair  range  of  equivalents  is. 
often  permissible  where  it  is  not  a  pioneer  patent,^"  and  even  the  pjoneer  character 
of  a  machine  does  not  entitle  its  inventor  to  all  the  means  for  accomplishing  the 
same  result.'^ 

In  the  absence  of  disclaimer,  a  patent  covers  all  equivalents.*^  'The  range  of 
equivalents  to  which  the  patentee  is  entitled  depends  altogether  upon  the  character 
and  ,extent  of  his  improvements,  and  the  degree  of  merit  is  measured  by  the  value 
of  his  contribution  to  the  public.'*'     An  inventor  is  iiot  called  upon  to  describe 


liken  &  Co.  v.  Verona  Tool  Works,  138  F. 
909.  No.  379,973.  overflow  device  for  wash 
basins,  bath  tubs,  etc.,  narrowly  construed. 
Moore  v.  Meyer-Sniffin  Co.  [C.  C.  A.]  138  F. 
402.  No.  561,559,  improvements  in  knitting 
machines,  narrowly  construed.  Scott  v.  Fish- 
et  Knitting  Mach.  Co.,  139  F.  137.  No.  666,-- 
583,  for  a  horseshoe  calk,  if  not  void  is  en- 
titled to  a  very  narrow  construction.  Wil- 
liams Calk  Co.  V.  Neverslip  Mfg-.  Co.,  136  F. 
210.  No.  667,662,  process  of  duplicating  cy- 
lindrical phonogrraphic  records  is  entitled  to 
only  a.  narrow  construction.  National  Phono- 
graph Co.  v.  American  Graphophone  Co.,  135 
F.   809. 

75.  No.  633,772,  for  an  automatic  electric 
circuit  breaker,  so  limited  by  the  prior  art. 
Westinghduse  Blec.  &  Mfg.  Co.  v.  Cutter 
Elec.  &  Mfg.  Co.,  136  F.   217. 

76.  No.  566,77  0,  for  sn  improvement  in 
water-closet  cisterns,  so  construed.  Kenney 
Mfg.  Co.  V.  Mott  Iron  Works,  137  F.  431. 

77.  See  4  C.  L.  490. 

78.  Cimiotti  Unhairing  Co.  v.  American 
Fur  Refining-  Co.,  198  U.  S,  399,  49  Law.  Ed. 
1100,  afg.  [C.  C.  A.]  123  F.  869.  Reissue 
No.  11,995  (original  No.  664,890),  convertible 
cars,  is  a  pioneer  invention  and  covers  also 
semi-convertible  car's.  O'Leary  v.  TJtica  & 
M.  V.  R.  Co.,  139  F.  330.  No.  476,061,  ma- 
chine for  making  crayons,  is  of  a  primary 
character  and  entitled  to  a  liberal  range  of 
equivalents.  American  Crayon  Co.  v.  Sexton 
[C.  C.  A.]  139  F.  564.  No.  621,423,  boot-tree, 
entitled  to  a  fairly  liberal  construction. 
Leadam  v.  Ringgold  &  Co.,  140  B'.  611. 

79.  Cimiotti  Unhairing  Co.  v.  American 
Fur  Refining  Co.,  198  U.  S.  399,  49  Law.  Ed. 
1100,  afg.  [C.  C.  A.]  123  F.  869.  No.  639,222. 
Spring  beds,  so  construed.  Simmons  Mfg. 
Co.  V.  Southern  Spring  Bed  Co.  [C.  C.  A.] 
140  F.  606,  afg.  131  F.  278.  The  claims  of  a 
patent  covering  a  mere  improvement  upon 
prior  machines,  capable  of  accomplishing  the 
same  general  result,  must  receive  a  narrow 
Interpretation.  Greene  v.  Buckley  [C.  C.  A.] 
135  F.  520.  Where  it  appears  from  the  pro- 
ceedings in  the  patent  offlce  and  a  consider- 
ation of  the  state  of  the  art  that  a  patent  is 
not    a    pioneer    patent,    its    claims    must    be 


limited  in  their  scope  to  the  actual  combina- 
tion of  essential  parts  as  shown,  and  can- 
not be  construed  to  cover  other  combina- 
tions of  elements,  of  different  construction 
and  arrangements.  Id.  No.  383,258,  ma- 
chine for  plucking  furs,  is  not  a  pioneer  in- 
vention. Cimiotti  Unhairing  Co.  v.  American 
Fur  Refining  Co.,  198  U.  S.  399,  49  Law.  Ed. 
1100,  afg.   [C.  C.  A.]    123  F.  869. 

8«.  No.  601,405,  for  a  brush  having  a  re- 
ticulated back,  so  construed.  Shepherd  v. 
Deitsch,  138  P.  83.  Patent  No.  607,433,  for 
a  milk  can,  while  not  strictly  a  pioneer 
patent,  discloses  patentable  invention  in  a 
marked  degree,  and  is  entitled  to  a  liberal 
range  of  equivalents.  Ironclad  Mfg.  Co.  v. 
Dairymen's  Mfg.   Co.,  138   F.   123. 

81.  American  Can  Co.  v.  Hickmott  As- 
paragus  Canning   Co.,    137    F.    86. 

82.  No.  620,036,  for  a  multiplying  camera 
with  a  "cellular  box"  and  movable  lens,  cov- 
ers one  with  a  single  movable  cell  and  lens. 
Jenkins  v.  Mahoney,  135  F.  650.  No.  461,734, 
for  an  improved  construction  of  bowl  and' 
seat  in  water-closets,  is  not  limited  to  any 
particular  form  of  seat  or  bowl,  so  long  as 
the  patentable  feature  Is  retained,  and  held 
to  include  defendant's  device.  Webb  Mfg. 
Co.  v.  Mott  Ironworks,  136  F.  863.  The  de- 
vice used  in  No.  733,059,  held  to  be  the  me- 
chanical equivalent  of  that  adopted  in  No. 
387,285,  for  an  improvement  in  indicators 
for  weighing  apparatus,  and  an  infringe- 
m.ent.  National  Automatic  Weighing  Mach 
Co.    V.    Daab,    136    F.    891. 

83.  McCaslin  v.  Link  Belt  Machinery  Co., 
139  F.  393.  In  applying  the  doctrine  of 
equivalents,  the  courts  diEcrirainate  in  favor 
of  a  primary  patent,  while,  where  a  patent  is 
merely  an  improvement  upon  an  old  mech- 
anism capable  of  performing  the  same  re- 
sults, a  narrower  rule  of  construction  is  ap- 
plied. Avery  &  Sons  v.  Case  Plow  Works,  139 
F.  878.  The  term  "mechanical  equivalent" 
has  a  broad  and  generous  signification  in 
the  interpretation  of  a  pioneer  patent,  a 
very  narrow  and  restricted  one  in  the  con- 
struction of  a  patent  for  a  slight  improve- 
ment, and,  in  the  interpretation  of  patents 
Cor    the    great    mass    of    inventions    between 
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every  use  to  which  his  invention  may  be  put.^*  If  he  discloses  it  fully  and  clearly 
in  one  environment,  a  person  who  uses  it  in  another  and  diii'erent  environment,  the 
change  requiring  no  inventive  skill,  cannot  escape  infringement.^*'  The  doctrine 
of  equivalents  applies  to  patents  for  a  combination  although  the  measure  of  its 
effect  in  the  particular  case  depends  .upon  the  position  of  the  patent  in  the  art  to 
which  it  relates.*" 

§  6.  Duration  of  patent  right,  surrender  and  reissues?'' — A  patent  does  not 
carry  with  it  any  rights  beyond  the  term  of  the  patent.*'  The  provision  of  the  stat- 
ute, that  an  American  patent  shall  expire  with  a  previous  foreign  patent  to  the 
same  inventor,  is  plain  and  unambiguous  and  cannot  be  extended  by  construction.** 
It  applies  only  in  cases  where  the  inventions  actually  claimed  in  the  two  patents 
are  identical,  and  it  is  not  sufficient  that  the  foreign  may  disclose  the  invention 
of  the  domestic  patent,  where  it  is  not  claimed  therein.^"  A  reissued  patent  takes 
the  place  of  the  surrendered  patent  and  is  a  new  grant  for  the  unexpired  part  of 
the  term  of  the  original  patent,  which,  from  the  time  when  its  surrender  takes 
effect,  is  extinguished  and  legally  dead.*^  Whatever  presumption  arises  from  the 
fact  of  the  granting  of  a  reissue  patent,  that  new  matter  found  in  the  latter  was 
.omitted  from  the  original  by  mistake  or  inadvertence,  is  merely  prima  facie  and 
places  the  burden  of  proof  upon  one  contesting  the  validity  of  the  reissue."^  Delay 
in  application  for  a  reissue  may  avoid  it.'^  In  the  specification  of  a  reissued  patent, 
even  though  the  changes  in  the  description  are  not  material  and  the  claims  are 
identical  with  some  in  the  original,  such  facts  do  not  affect  their  validity.'* 

§  7.  Disclaimer  and  abandonment.^^ — The  purpose  of  a  disclaimer  after  is- 
sue is  to  take  out  of  a  patent  what  has  been  mistakenly  or  inadvertently  included 
in  it,  by  which  it  is  made  too  broad.'"     Such  disclaimer  must  be  of  some  distinctive 


these  extremes,  its  meaning  is  always  pro- 
portioned to  the  character  of  the  advance 
or  invention  under  consideration.  Mallon  v. 
William  C.  Greggr  Co.    [C.  C.  A.]    137  F.   68. 

84.  Sanitary  Fire  Proofing-  &  Contracting 
Co.  V.  SprickerhofE  [C.  C.  A.]  139  F.  801,  rvg. 
131  F.   868. 

85.  Sanitary  Fire  Proofing  &  Contracting 
Co.  V.  Sprickerhoff  [C.  C.  A.]  139  F'.  801,  rvg. 
131  F.  868.  No.  555,693,  for  a  fireproof  wall, 
held  infringed  when  used  for  more  than  one 
side  of  a  room  or  shaft.     Id. 

86.  Sloan  Filter  Co.  v.  Portland  Gold 
Min.  Co.  [C.  C.  A.]  139  F.  23.  No.  650,129, 
for  a  drip-coffeepot,  accomplishes  an  old  re- 
sult in  a  more  facile,  economical  and  effi- 
cient way,  and  while'not  entitled  to  a  liberal 
construction,  is  entitled  to  a  reasonable 
range  of  equivalents.  James  Heekln  Co.  v. 
Baker    [C.  C.  A.]    138   F.  63. 

87.  See   i   C.    L.    941. 

88.  New  York  Phonograph  Co.  v.  Edison, 
136    F.    600. 

89.  Kev.  St.  §  4887,  as  it  stood  before  the 
amendment  of  1897.  Westinghouse  Blec.  & 
Mfg.  Co.  v.  Stanley  Instrument  Co.  [C.  C. 
A.]  138  P.  823. 

90.  Terms  of  Nos.  511,559  and  511,560, 
for  an  improved  method  and  means  of  oper- 
ating electric  motors,  not  limited  by  prior 
British  patents,  because  the  latter  do  not 
claim  the  same  inventions.  Westinghouse 
Blec  &  Mfg.  Co.  v.  Stanley  Instrument  Co. 
[C.   C.  A.]    138   F.    823. 

91.  No  rights  can  be  predicated  upon  it; 
all  pending  suits  brought  upon  it  fall;  and 
no   judgment   of   any   nature   can   thereafter 


be  based  upon  it.  Lattig  v.  Dean,  25  App. 
D.  C.  591.  It  terminates  interference  pro- 
ceedings based  upon  original  patent.  Id. 
An  appeal  from  a  void  decision  of  priority 
in  such  a  case  will  be  dismissed  and  case 
remanded  to  patent  ofllce  to  be  dealt  with  as 
law  and  justice  require.  Id.  Rule  125  of 
the  patent  ofBce  does  not  change  the  above 
rule.     Id. 

92.  Reissue  No.  11,980  (original  No.  642,- 
059)  machine  for  mounting  ornamental  com- 
position directly  upon  circular  picture 
frames,  claims  11  to  18,  held  void  as  covering 
a  construction  not  included  in  the  original. 
Franklin  &  Co.  v.  Illinois  Moulding  Co.  [C. 
C.  A.:  138  F.  58.  Reissue  No.  11,913  (orig- 
inal No.  586,193)  for  improvements  in  trans- 
mitting electrical  impulses  and  signals, 
claim  1,  in  attempting  to  claim  broadly 
every  form  of  imperfect  contact  device  in 
the  receiver  goes  beyond  the  original  pat- 
ent. Marconi  Wireless  Tel.  Co.  y.  De  Forest 
Wireless  Tel.  Co.,  138  F.  657.  Reissue  No. 
12,085  (original  No.  638,669)  for  a  clutch 
mechanism,  held  void  as  not  autliorized  on 
account  of  any  accident,  inadvertence  or 
mistake  in  the  original  patent.  Rawson  & 
M.  Mfg.   Co.  v.  Hunt    Co.,   140  F.   716. 

93.  Delay  of  two  years  and  three  months 
between  the  granting  of  the  original  patent 
and  the  application  for  reissue  No.  12,085 
(original  No.  638,669)  for  a  clutch  mechan- 
ism, held  to  constitute  such  laches  as  to 
render  the  reissue  patent  void.  Rawson  & 
M.  Mfg.   Co.    V.   Hunt   Co..    140    F'.    716. 

94.  Thomson-Houston  Elec.  Co.  v.  Black 
River  Traction  Co.   [C.  C.  A.]  135  F.  759. 
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and  separable  matter/^  and  may  be  made  use  of  to  avoid  the  effect  of  having  in- 
cluded more  devices  than  could  properly  be  the  subject  of  one  patent/'  or  to  remove 
an  ambiguity.'''  Matters  duly  disclaimed  cease  to  be  a  part  of  the  invention  and 
the  patent  is  to  be  construed  as  though  they  never  had  been  included  in  it;^  but 
are  not  thereby  admitted  to  have  been  a  part  of  the  prior  art.^  To  be  "a  material 
and  substantial  part  of  the  thing  patented"  within  the  provisions  of  the  law  pro- 
viding for  the  filing  of  a  disclaimer,  that  which  the  patentee  really  invented 
must  be  mentioned  in  the  particular  claim  to  which  the  disclaimer  relates.^ 

§  8.  Titles  in  patent  rights  and  license,  conveyance,  or  transfer  thereof.  In 
general.* — A  patent  secures  the  exclusive  right  to  make,  use  tod  sell  the  invention 
it  protects,^  within  the  territorial  limits  of  the  United  States."  A  claim  of  equitable 
ownership  of  a  patent  as  against  the  patentee,  on  the  ground  of  contract  or  estoppel 
must  be  clearly  made  out.' 

Patent  rights  as  between  employer  and  employe.^ — The  obligation  of  an  em- 
ploye to  assign  to  an  employer  an  invention  made  in  the  course  of  his  employ- 
ment, does  not  arise  from  the  existence  of  the  relation  of  employe  and  employer 
alone;"  there  must  be  an  express  contract  to  assign,^"  and  the  right  of  the  employer 
depends  upon  the  terms  of  the  contract.^^  No  implied  contract  of  license,  arising 
from  the  circumstances  under  which  the  patent  was  taken  out  and  the  relations  of 
the  parties,  can  be  set  up  in  the  face  of  a  proved  special  contract  of  lieense.^^  But 
the  employer  may  be  entitled,  under  the  particular  circumstances  of  the  case,  to 
a  shop  right  or  license  that  will  enable  it  to  use  such  inventions  without  paying  a 
royalty  therefor,  a  right  which  does  not  strip  the  employe  of  his  entire  property 
right  in  his  invention.^''  Unless  compensation  is  contracted  for,  none  is  implied 
from  a  permissive  use  by  an  employer  of  the  invention  of  an  employe.^*  An  em- 
ploye agreeing  to  assign  to  his  employer  all  inventions  made  by  him  during  the 
term  of  his  employment,  the  burden  is  on  the  employer  to  show  that  a  patent  ap- 
plied for  by  the  employe  after  the  termination  of  the  term  of  employment  was  made 
during  such  term.^^ 

Royalties.^" — ^A  licensee  is  generally  held  liable  for  royalties  even  though  the 
patent  is  invalid  until  he  notifies  the  patentee  that  he  will  not  be  bound  by  the  con- 


95.     See  4  C.  D.  942. 

06,  07,  98,  09,  1,  2.  Manhattan  General 
Const.  Co.  V.  Helios-Upton  Co.,   135  P.  785. 

3.  Rev.  St.  §  4917  [U.  S.  Comp.  St.  1901, 
§  3393].  By  the  peculiar  wording  of  the 
disclaimer  complainant  describes  what  It  de- 
sires to  Insert  in  the  claim,  not  what  it 
wishes  to  exclude  or  disclaim,  and  In  so  do- 
ing describes  something  not  before  includ- 
ed in  the  claim.  Westinghouse  Air  Brake 
Co.  V.  New  York  Air  Brake  Co.,  139  F.  265. 
No.  401.916,  for  an  improved  engineer's 
brake  valve,  claim  7,  is  void  as  too  broad 
in  its  terms  and  not  cured  by  disclaimer 
filed.     Id. 

4.  See   4  C.  L.   942. 

5.  The  purpose  of  the  patent  law  is  mo- 
nopoly for  a  limited  time  for  the  protection 
and  encouragement  of  the  inventor,  as  well 
as  of  others  of  a  mechanical  and  inventive 
turn.  Cortelyou  v.  Charles  Eneu  Johnson  & 
Co.,  138  F.  110. 

6.  Patentee  has  no  superior  right  to  sell 
such  patent  in  other  countries.  Herman  v. 
Pierce  Co.,  105  App.  Div.  16,  93  N.  T.  S.  413. 

7.  Evidence  held  insufficient.  Standard 
Sanitary  Mfg.  Co.  v.  Arrott  [C.  C.  A.]  135 
F.  750. 


8.  See  4  C.  D.  943. 

9,  10.  Pressed  Steel  Car  Co.  v.  Hansen  [C. 
C.   A.]    137    P.    403. 

11.  Contract  construed  and  employer  held 
entitled  to  the  assignment  of  a  half-inter- 
est in  certain  inventions.  Vocalion  Organ 
Co.   V.    Wright,    137    F.    313. 

12.  As  where  the  employer  recognized  the 
right  of  the  employe  and  agreed  to  pay  him 
a  reasonable  royalty.  Standard  Sanitary 
Mfg.  Co.  V.  Arrott  [C.  C.  A.]   135  P.  750. 

13.  The  distinction  between  claims  tot 
mere  shop  right  or  license  and  those  for  the 
entire  and  exclusive  property  right  in  em- 
ployes' inventions  must  be  observed  in  read- 
ing the  cases.  The  distinction  is  observed 
in  many  Federal  and  state  cases.  Pressed 
Steel  Car  Co.  v.  Hansen  [C.  C.  A.]  137  p.  403 

14.  The  use  by  the  United  States  of  a  de- 
vice patented  by  a  government  employe,  he 
understanding  that  he  was  to  be  paid  there- 
for and  the  government  officials  not  so  un- 
derstanding, held  not  entitled  to  compensa- 
tion. Harley  v.  U.  S.,  198  U.  S.  229.  49  Law 
Ed.  1029,  afg.   39  Ct.  CI.   105. 

15.  Mississippi  Glass  Co.  v.  I  m  i^su 
p.    924.                                                                 ~    *  ■    ^' 

16.  See   4  C.  L.   943. 
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tract.^^  Where  two  Federal  courts  of  equal  rank  and  jurisdiction  render  conflicting 
decrees  with  reference  to  the  validity  of  a  patent,  the  patent  and  the  decree  sus- 
taining it  constitute  a  sufficient  consideration  for  a  subsequent  contract  for  royal- 
ties.^' The  interpretation  and  construction  of  royalty  contracts  is  governed  by 
the  general  contract  rules.^°  A  mere  failure  to  pay  royalties  does  not  constitute 
a  cloud  upon  the  title  to  the  patents  f  nor  is  a  refusal  to  pay  royalties  due  ground 
for  rescission  of  the  royalty  contract/^  in  the  absence  of  any  provisions  for  forfeiture 
for  nonpayment.^^  An  ordinary  royalty  contract  does  not  create  a  partnership, 
a  joint  adventure,  nor  any  relation  which  justifies  an  accounting  in  equityj^'  but 
an  action  to  recover  royalties  under  such  contract  is  one  at  law,  which  defendant  is 
entitled  to  have  tried  before  a  jury.^*  One  is  entitled  to  royalties  on  articles  made 
and  sold  pending  an  appeal.^'  Suit  must  be  brought  within  the  period  of  limita- 
tions.'" The  validity  of  plaintifE's  patent  being  doubtful,  the  court  will  not  gener- 
ally determine  his  right  to  future  royalties.^'  In  Louisiana  the  privilege  granted  to 
landlords  to  sue  for  rent  not  due  when  the  tenant  abandons  the  house  or  farm 
leased  has  no  application  to  a  suit  by  a  lessor  of  patented  max:hines  to  recover 
future  royalties.^' 

Transfer.^^ — ^The  rights  of  parties  to  a  contract  relating  to  patent  rights  de- 


17.  Where  in  an  action  for  royalties  plain 
tiff  admitted  that,  after  a  decree  holding 
the  patent  invalid,  there  was  a  serious  dis- 
pute as  to  the  terms  of  the  contract,  held 
proper  to  charge  that  if  defendant  notified 
plaintiff  that  he  would  no  longer  recognize 
the  patent  or  the  contract  hefore  the  sales 
in  question,  plaintiff  could  not  recover  roy- 
alties thereon.  Brazel  v.  Thompson  Smith's 
Sons  [Mich.]  12  Det.Leg.  N.  599,  104  N.  W.  1097. 

18.  Brazel  v.  Thompson  Smith's  Sons 
[Mich.]   12   Det.  Leg.  N.  599,  104  N.  V?.   1097. 

19.  Under  a  contract  requiring  the  pay- 
ment of  royalties  on  all  devices  embodying 
the  invention  until  final  adverse  action  by 
the  patent  office  the  refusal  of  some  of  the 
claims  only  exonerates  the  vendee  from 
paying  further  royalties  on  devices  made 
and  sold  by  it  which  do  not  embody  the  re- 
mainder of  the  claims.  Eclipse  Bicycle  Co. 
V.  Farrow,  26  S.  Ct.  150,  rvg.  24  App.  D.  C. 
311.  The  obligation  of  the  vendee  In 
such  a  contract  cannot  be  so  extended  as  to 
require  an  account  for  the  manufacture  and 
sale  of  a  new  device,  accomplishing  the  same 
results,  but  differing  radically  in  construc- 
tion and  operation,  which  may  reasonably 
and  honestly  have  been  regarded  as  supe- 
rior to  the  vendor's  invention.  Id.  Lack 
of  novelty  in  a  supposed  invention  does  not, 
until  final  adverse  action  by  the  patent  of- 
fice, which  is  to  terminate  the  contract  of 
sale,  relieve  the  vendee  of  its  obligation  un- 
der the  .contract  to  pay  royalties  "on  all 
devices  made  or  sold  enibodylngr  the  Inven- 
tion," where  the  vendee  took  an  assignment 
of  the  inventor's  right,  title  and  interest, 
took  charge  of  the  application  and  agreed 
to  defend  infringement  suits.     Id. 

20.  21.  Henderson  v.  Dougherty,  95  App. 
Div.   346,   88  N.  T.  S.   665. 

22.  Where  a  contract  in  effect  assigned 
all  of  plaintiff's  right  to  certain  formulae  for 
a  term  of  years,  plaintiff  could  not  termin- 
ate the  contract  for  nonpayment  of  the 
royalties  stipulated.  Barclay  v.  Charles 
Eoome   Parmele    Co.    [N.   J.   Eq.]    61    A.    715. 

23.  Henderson  v.  Dougherty,  95  App.  Div. 
346,   88   N.   T.  S.    665. 


24.  Henderson  v.  Dougherty,  95  App.  Div. 
346,  88  N.  Y.  S.  665.  Where  the  inventor  of  a 
device  disclosed  the  same  to  defendant,  one 
of  whom  contracted  to  pay  cash  royalties 
and  the  patent  fees  but  broke  his  agreement, 
used  the  invention  without  paying  therefor 
and  sought  to  delay  the  granting  of  a  pat- 
ent, plaintiff  was  not  entitled  to  an  account- 
ing, but  his  action  was  at  law  for  damages. 
Griffith  v.  Dodgson,  103  App.  Div.  542,  93 
N.    Y.    S.    155. 

25.  Where  defendant  broke  his  contract 
to  pay  royalties  and  plaintiff  recovered  a 
judgment  for  royalties  and  for  the  cancel- 
lation of  the  contract.  Bennett  v.  Iron  Clad 
Mfg.  Co.,  96  N.  Y.  S.   968. 

26.  Where  in  an  action  for  royalties  there 
was  evidence  that  payments  had  been  made 
on  items  of  a  running  account  within  six 
years  prior  to  the  commencement  of  the  suit, 
held  not  error  to  charge  that  items  arising 
more  than  six  years  prior  to  the  suit  were 
barred.  Brazel  v.  Thompson  Smith's  Sons, 
[Mich.]    12  Det.  Leg.   N.  599,   104  N.   W.    1097. 

27.  Where  plaintiffs  patent  has  been  de- 
creed an  infringement  on  another  patent, 
and  the  cause  remanded  for  further  proceed- 
ings, and  where  the  holders  of  the  adverse 
patent  have  enjoined  plaintiff's  lessees  from 
using  the  machines  leased,  a  state  court  will 
not  undertake  to  prejudge  such  litigation, 
but  will  reserve  plaintiff's  right  to  sue  for 
future  royalties  as  they  accrue  and  defend- 
ant's right  to  interpose  any  defenses  they 
may  have  in  the  premises.  American  Ma- 
chinery &  Construction  Co.  v.  Stewart  [La.] 
38  So.   96(t.      , 

28.  Extending  during  a  period  of  14 
years.  American  Machinery  &  Construction 
Co.  V.  Stewart  [La.]  38  So.  960.  Where  the 
lessor  of  patented  machines  alleged  his  right 
to  recover  judgment  for  future  royalties  on 
the  ground  that  the  defendants  had  aban- 
doned the  machines  and  refused  to  comply 
with  the  lease,  held  that  the  issue  presented 
pertained  to  the  merits,  and  that  defendants 
waived  no  rights  by  not  filing  an  exception 
in  prematurity   in   limine   litis.     Id. 

29.  See   4   C.   L,    943. 
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pends  upon  the  contract  and  its  construction.^"  A  contract  by  an  inventor,  who 
has  sold  his  inventions,  to  disclose  and  assign  to  the  purchaser  any  future  inven- 
tions made  by  him  for,  improvements  thereon,  is  not  contrary  to  public  policy, 
but  is  valid  and  enforceable,  if  based  on  a  valuable  consideration  f^  but,  the  inventor 
leaving  the  purchaser's  employment,  and  both  parties  regarding  the  contract  as 
terminated,  the  purchaser  may  become  estopped  to  claim  that  new  inventions,  made 
and  developed  are  within  the  contract.^^  Whether  a  contract  is  an  assignment  or  a 
license  may  depend  upon  the  extent  of  interest  conveyed.^^  A  contract  of  assign- 
ment may  be  canceled  for  fraud,^*  and  it  is  no  defense  that  the  one  practicing 
the  fraud  and  inducing  the  assignment  did  not  personally  profit  thereby.^'*  By 
acquiescence  the  patentee  may  become  estopped  to  take  advantage  of  a  variance 
from  the  terms  of  the  contract.^"  The  doctrines  of  bona  fide  piirchaser  and 
equitable  notice  apply  to  the  purchaser  of  a  patent.^''  The  vendee  in  a  contract  for 
the  sale  of  an  invention  cannot  rescind  for  failure  of  consideration  because  of  the 
rejection  of  patents  for  some  of  the  claims,  without  returning  to  the  vendor  those 
parts  of  the  supposed  invention  for  which  patents  were  allowed.^*  A  state  statute 
requiring  copies -of  letters  patent  and  affidavits  of  their  genuineness  to  be  filed  with 
the  clerk  of  the  district  court  is  not  invalid  as  an  atteiapt  to  restrict  the  rights  of 
holders  of  patents  acquired  under  the  Federal  statutes.^" 

Licenses.*" — Where  federal  officers  obtain  authority  from  the  patentee  to  use 


30.  Under  an  assignment  whereby  the 
assignee  was  to  construct  the  patented  ma- 
chine and  If  satisfactory  manufacture  and 
sell  the  same  paying  the  assignor  a  sum  of 
money  out  of  the  first  profits,  held  the  ma- 
chine proving  unsatisfactory  the  assignee 
was  not  obliged  to  pay  the  assignor  such 
sum.  Comer  v.  Byars  [Tex.  Civ.  App.]  13 
Tex.  Ct.  Rep.  784,  89  S.  W.  80.  Under  a  con- 
tract for  the  purchase  of  defendant's  stock 
in  plaintiff  corporation,  giving  plaintiff  the 
right  to  make  and  sell  goods  under  defend- 
ant's future  Inventions,  plaintiff  was  en- 
titled to  the  formula  of  a  new  wire  invented 
by  defendant  and  a  mere  offer  by  the  latter 
to  furnish  the  material  ready  to  be  drawn 
into  wire  was  not  a  compliance  with  the 
contract.  Driver-Harris  Wire  Co.  v.  Driver 
[N.  J.  Bq.]  62  A.  461.  The  contract  requir- 
ing the  company  to  keep  accounts  of  licenses 
and  subject  to  inspection  by  the  patentee, 
to  account  for  his  share  of  the  license  fees, 
a  trust  was  created  in  both  the  trustee  and 
the  company,  in  favor  of  the  patentee,  which 
a  court  of  equity  could  enforce;  and  a  bill 
charging  frauds  and  refusal  to  allow  inspec- 
tion of  the  books  stated  a  cause  of  action 
for  equitable  relief.  Duff  v.  Gilliland  [C.  C. 
A  ]    139    F.    16,    rvg.    135    F.    581. 

31  32.  Beece  Folding  Mach.  Co.  v.  Fen- 
wick  [C.  C.  A.]   140   F.  287. 

33.  Where  a  contract  allows  the  defend- 
ants to  use  a  patented  device  and,  binds  the 
claimant  to  disclose  the  formulae  and  to 
hold  and  save  them  harmless  from  and 
against  the  demands  of  all  persons,  and  to 
furnish  full  information  regarding  the  com- 
position of  compounds  employed,  and  to 
impart  to  defendants  all  imformation  con- 
cerning future  discoveries  and  inventions 
relating  to  the  process,  with  the  right  to 
adopt  and  use  them  without  further  pay- 
ment Is  more  than  a  naked  license  under  a 
patent.  Harvey  Steel  Co.'s  Case,  39  Ct.  CI. 
297. 


34.  Concealment  of  raising  of  fund  to 
finance  patent  held  fraudulent  and  to  en- 
title complainant  to  cancellation  of  his  as- 
signment of  his  interest  in  the  patent  and 
to  recover  his  share  of  the  profits  with  in- 
terest.    Goldsmith    v.    Koopman,    140    F.    616. 

35.  Goldsmith  v.    Koopman,    140    F.    616. 

36.  Where  the  legal  title  to  a  patent  for 
a  gas  producer  was  assigned  to  a  trustee 
for  the  benefit  of  a  corporation,  in  consid- 
eration of  the  payment  of  a  share  of  all 
royalties  received  from  licenses,  and  the 
company  afterward  engaged  in  the  construc- 
tion of  the  producers  with  the  knowledge 
and  occasional  approval  of  the  assignor, 
while  such  operations  were  outside  of  the 
contract  he  was  estopped  by  his  acquiescence 
to  claim  that  it  was  such  a  violation  of  the 
contract  as  entitled  him  to  a  cancellation. 
Duff  V.  Gilliland,  135  F.  581,  afd.  [C.  C  A  ] 
139  F.  16. 

37.  A  corporation  which  purchased  the 
assets  of  an  insolvent  corporation  ov,rning 
patents  subject  to  licenses  to  sell  and  use, 
with  full  knowledge  of  such  licenses,  was 
bound  thereby.  New  York  Phonograph  Co. 
V.    Edison,    136    F.    600. 

38.  Eclipse  Bicycle  Co.  v.  Farrow,  26  S. 
Ct.   150,  rvg.   24  App.   D.   C.   311. 

3a.  Gen.  St.  1901,  §§  4356-4358.  Allen  v. 
Riley  [Kan.]  80  P.  962,  afg.  Mason  v.  Mc- 
Leod,  57  Kan.  105,  45  P.  76,  57  Am.  St.  Rep. 
327,  41  L.  R.  A.  548.  'Where  the  purchaser 
of  a  patent  right  sold  without  compliance 
with  such  act,  seeks  to  rescind  the  contract 
of  sale  and  to  recover  the  consideration 
paid,  and  in  the  petition  offers  to  return  all 
the  benefits  received,  and  defendant  contests 
the  rescission,  the  plaintiff's  right  to  relief 
asked  and  to  a  judgment  for  costs  is  not 
affected  by  an  omission  to  offer  to  restore 
the  patent  right  before  the  commencement 
of    the    action.     Id. 

40.     See  4  C.  L.   944. 
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his  invention,  and  provide  in  a  contract  with  a  third  person  for  the  use  of  such 
invention,  they  are  bound  to  know  that  the  contractor  cannot  execute  his  contract 
without  using  the  invention,*^  and  the  government  cannot  maintain  that  the  use 
was  an  infringement  by  the  contractor  and  not  a  taking  by  the  government;*^  but  an 
implied  obligation  arises.*^  A  license  to  manufacture  and  vend  a  patented  article 
which  reserves  the  right  to  license  one  other  person  and  binds  the  patentee  to  prose- 
cute for  infringements  is  a  mere  personal  license  and  not  an  assignment.**  A  li- 
cense follows  the  assets  of  the  licensor  into  the  possession  of  him  who  buys  with 
his  eyes  open  to  the  pre-existing  contractual  relations  and  existing  equities.*^  In 
the  absence  of  express  provisions  covering  the  duration  for  which  a  license  is 
granted,  the  legal  presumption  is  that  the  parties  meant  to  continue  their  rela- 
tions during  the  term  remaining  at  the  time  the  license  or  privilege  was  conveyed.*' 
An  extension  of  the  term  of  a  patent  does  not  inure  to  the  transferee  of  a  license, 
in  the  absence  of  language  expressive  of  such  intention.*^  The  insolvency  of  the 
licensee  does  not  alone  operate  as  an  abandonment  of  its  contract  rights,  it  being 
willing  and  capable  of  fulfilling  its  contract  obligations  notwithstanding  its  in- 
solvency ;**  nor  does  a  breach  of  covenant  work  a  forfeiture  of  a  license  per  se,  unless 
a  condition  to  that  effect  be  inserted  in  the  agreement.*'  In  a  suit  for  breach  of 
a  contract  to  renew  an  agreement  for  the  sale  of  a  patented  article  in  specified 
territory,  the  measure  of  damages  is  the  value  to  plaintiiis  of  such  renewal.^"  The 
grantee  of  the  exclusive  license  to  sell  and  use,  by  a  corporation  owning  patents, 
can  recover  against  a  successor  of  such  corporation  with  full  knowledge  of  such 
licenses,  for  a  wrongful  invasion  of  his  rights  under  the  license.'^  The  rights  of 
parties  are  governed  by  the  terms  of  the  contract  granting  the  license. '^^ 

§  9.  Interference  suits.^^ — The  section  of  the  patent  law  providing  for  suits 
to  annul  interfering  patents,  gives  the  court  Jurisdiction  only  to  determine  the 
question  of  priority  between  interfering  claims,  that  is,  between  claims  substan- 
tially identical  ;'*  and  this  section  cannot  be  made  available  by  a  complainant  having 
a  patent  for  one  invention  to  annul  a  patent  for  a  different  invention,  on  the 
ground  of  want  of  patentability  in  the  latter.^^  Therefore,  the  court  must  first  de- 
termine whether  the  claims  alleged  to  be  in  interference  are  substantially  identical. ^° 

§  10.     Infringement.     A.  What  is.^'' — A  patent  may  be  infringed  in  either  of 


41.  Brooks's   Case,    39   Ct.   CI.    494. 

42.  Brooks's  Case,  39  Ct.  CI.  494.  In  such 
cases  the  inventor  is  not  bound  to  proceed 
ag-ainst  the  contractors  for  an  infringement. 
Id. 

43.  Brooks's    Case,    39    Ct.    CI.    494. 

44.  Shepherd   v.    Deitsch,    138    F.    83. 

45.  4«,  47,  48,  49.  New  Tork  Phonograph 
Co.  V.  Edison,  136  W.  600. 

50.  Heriman  v.  Pierce  Co.,  105  App.  Div. 
16,  93  N.  Y.  S.  413.  Where  profits  for  two 
years  was  $10,000,  a  finding  in  favor  of 
plaintiffs  of  $10,529.46  damages  for  defend- 
ant's wrongful  refusal  to  renew  the  contract 
for  a  further  period  of  three  years,  held  not 
excessive.     Id. 

51.  New  York  Phonograph  Co.  v.  Edison, 
136    F.    600. 

52.  No  implied  contract,  based  on  the  re- 
lations of  the  parties  or  the  circumstances 
under  which  the  patent  was  taken  out,  can 
he  set  up  as  against  an  express  contract  of 
license.  Standard  Sanitary  Mfg.  Co.  v.  Ar- 
rott  [C.  C.  A.]  135  F.  750.  The  org-anization 
of  a  holding  corporation  to  control  patents 
and  business  of  wire  glass  manufacturing 
companies,  constituted  a  "combinatioi)"  with- 


in a  contract  of  license  to  use  patents, 
whereby  plaintiff  was  to  be  deemed  a  bene- 
ficiary in  any  such  arrangement  as  defend- 
ant should  enter  into.  Brownsville  Glass  Co. 
V.  Appert  Glass  Co..  136  F.  240.  Extension 
licenses  held  effective  upon  mutual  deposit 
of  extensions  and  consideration  therefor. 
Construction  of  option  to  renew.  New  York 
Phonograph  Co.  v.  Edison,  136  P.  600.  Where 
a  licensee  agreed  not  to  sell  competing  ma- 
chines, held  a  sale  outside  of  the  United 
States  did  not  constitute  a  breach  of  the 
agreement.  Herman  v.  Pierce  Co.,  105  App. 
Div.   16,  93  N.  Y.  S.  413. 

53.  For  interference  proceedings  in  pat- 
ent office,    see   ante   §   4. 

54.  Rev.  St,  §  4918  [U.  S.  Comp.  St.  1901, 
p  3394].  Boston  Pneumatic  Power  Co.  v. 
Eureka    Patents    Co.,    139    F.    29. 

55.  Such  a  use  of  the  section  would 
transgress  the  limitations  declared  in  Mowry 
V.  Whitney,  14  Wall.  [U.  S.]  434,  440,  20 
Law.  Ed.  858.  Boston  Pneumatic  Power  Co. 
V.  Eureka  Patents  Co.,  139  P.  29. 

S«.  Claims  held  not  substantially  identi- 
cal and  bill  dismissed.  Boston  Pneumati? 
Power  Co.  v.   Eureka  Patents  Co.,  139   F.  29. 
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three  ways :  By  the  unlawful  making,  by  the  unlawful  selling,  or  by  the  unlawful 
using  of  a  patented  invention/^  To  sustain  a  claim  of  infringement  of  a  patented 
machine,  three  things  must  be  found:  First,  identity  of  result;  second,  identity 
of  means;  third,  identity  of  operation.^'     The  principle  of  the  patent  should  not 


57.  See  4  C.  L.  945. 

58.  Cortelyou  v.  Charles  Bneu  Johnson 
"Co.,   138   F'.   110. 

59.  American  Can  Co.  v.  Hickmott  Aspar- 
agus Canning-  Co.,  137  F.  86;  James  Heekin 
Co.  V.  Baker  [C.  C.  A.]  138  F.  63.  Where 
patent  Is  a  combination  of  old  elements. 
Greene  v.  Buckley  [C.  C.  A.]  135  F.  520. 
Mere  identity  of  results  is  not  the  test  of 
infringement.  Fitch  v.  Spang,  Chalfant  & 
Co.,  140  F.  292.  If  the  device  shows  a  sub- 
stantially different  mode  of  operation,  even 
though  the  result  of  the  operation  of  the 
machine  remains  the  same,  infringement  is 
avoided.  Cimiotti  TJnhairing  Co.  v.  Ameri- 
can Fur  Refining  Co.,  198  U.  S.  399,  49  Law.  Ed. 
1100,  afg.  [C.  C.  A.]  123  F.  869.  It  is  not  enough 
to  establish  infringement  that  two  machines 
produce  similar  fabrics,  such  as  may  be 
used  for  the  same  purpose  and  may  compete 
in  the  market,  for  entirely  different  machines, 
different  in  elements,  in  combination  of 
elements,  and  in  operation,  may  produce  the 
same  result.  Scott  v.  Fisher  Knitting  Mach. 
Co.,  139  F.  137.  And  on  the  other  hand,  if 
the  results — the  products — of  the  operation 
of  two  macliines  in  the  same  art  are  differ- 
ent,, that  fact  is  not  conclusive  that  there  is 
no  infringement,  for  the  results  may  be 
due  to  a  different  way  or  mode  of  operating 
the  machines.  Id.  But  if  the  machines 
necessarily  operate  differently,  and  were  in- 
tended to  operate  differently,  and  if  one  can- 
not do  what  the  other  does  and  was  intended 
to  do,,  there  is  no  infringement,  even  when 
both  belong  to  the  same  art.  Id.  Though 
the  same  results  are  produced  by  the  same 
elements,  there  is  no  identity  if  they  are 
arranged  under  a  different  co-operative  la-w. 
To  constitute  infringement  they  must  co- 
act  upon  each  other  in  the  same  way  to 
produce  the  common  object.  Imperial  Bot- 
tle Cap  &  Mach.  Co.  v.  Crown  Cork  &  Seal 
Co.  [C.  C.  A.]  139  F.  312.  If  a  machine  can- 
not infringe  in  what  it  produces,  in  its  re- 
sults, it  does  not  operate  in  substantially 
the  same  way,  with  substantially  the  same 
means  to  produce  substantially  the  same 
results.     Scott  v.  Fisher  Knitting  Mach.  Co., 

139  F.   137. 

II,L,USTRATIO]VS.  Patents  held  Infringed: 
Reissue  No.  11,872  (original  No.  495,443), 
traveling  contact  for  electric  railways. 
Thomson-Houston  Blec.  Co.  v.  Black  River 
Traction  Co.  [C.  C.  A.]  135  P.  759.  Reissue 
No.  11.913  (original  No.  586,193),  improve- 
ments in  transmitting  electrical  impulses  and 
signals  and  in  apparatus  therefor,  claims  3 
and  5.  Marconi  Wireless  Tel.  Co.  v.  De  For- 
est Wireless  Tel.  Co.,  138  F.  657.  Reissue  No. 
11,995  (original  No.  664,890),  convertible 
cars.  O'Leary  v.  Utica  &  M.  V.  R.  Co.,  139 
F.  330.  Reissue  No.  12,115  (original  No.  727,- 
331),  claims  11,  23  and  25,  receiver  for  elec- 
tro-magnetic waves.  National  Elec.  Sig- 
naling  Co.    v.    De    Forest    Wireless    Tel.    Co., 

140  F.   449.     Design    patent.  No.    32,685,    lamp 
shade.     Mygatt    v.    Zalinski,    138    F.    88.     No. 

.308,308,   improved   gangway.     Doten   v.    Bos- 
ton  [C.  C.  A.]   138  P.  406.     Nos.  344,462,   344,- 


464,  391,439,  and  479,339,  instrument  for 
teaching  the  playing  of  the  piano.  Virgil 
Practice  Clavier  Co.  v.  Virgil,  138  F.  897. 
No.  356,963,  electric  circuit  closing  apparatus, 
claims  4,  7,  and  9,  infringed  by  No.  676,426. 
Ries  v.  Barth  Mfg.  Co.  [C.  C.  A.]  136  F.  850. 
No.  363,186,  electric  motor.  Thomson-Houst- 
on Elec.  Co.  V.  Dayton  Fan  &  Motor  Co.,  137 
F.  917.  No.  •  371,431,  water-closet  valve, 
claims  1  and  2.  Kenney  Mfg.  Co.  v.  Mott 
Iron  Works,-  137  F.  431.  No.  387,285,  im- 
provement in  indicators  for  weighing  appa- 
ratus, claim  1,  by  No.  733,059.  National 
Automatic  Weighing  Mach.  Co.  v.  Daab,  136 
F'.  891.  No.  392,973,  claims  1  and  6,  improve- 
ment in  bicycles.  Pope  Mfg.  Co.  v.  Snyder 
Mfg.  Co.,  139  F.  49.  Nos.  399,801,  and  428,- 
650,  improvements  on  electromotor.  Thom- 
son-Houston Blec.  Co.  V.  Dayton  Pan  &  Mo- 
tor Co.,  137  P.  917.  No.  403,247,  reel  for 
metal  box-strap.  Cary  Mfg.  Co.  v.  DeHaven 
[C.  C.  A.]  139  P.  262.  No.  406,143,  method 
of  forming  bottoms  of  lead  traps.  Baker 
Lead  Mfg.  Co.  v.  National  Lead  Co.,  13'5  P. 
546.  No.  407,260,  steam  boiler  of  the  verti- 
cal water  tube  type.  Stirling  Co.  v.  Stan- 
dard Snuff  Co.,  137  F.  94.  No.  413,293,  claims 
1,  3,  4  and  6,  system  of  electrical  distribu- 
tion. Thomson-Houston  Blec.  Co.  v.  Salem 
Blec.  Co.,  140  F.  445.  No.  417,451,  pulp- 
screening  machine.  Van  Bpps  v.  United 
Box  Board  &  Paper  Co.,  137  P.  418»  No. 
421,244,  method  of  hulling  peas.  Chisholm 
V.  Randolph  Canning  Co.,  135  P.  815;  Chis- 
holm V.  Canastota  Canning  Co.,  135  P.  816. 
Nos.  424,291,  apparatus  to  record  measure- 
ments of  time,  space,  or  quantity,  claim  1, 
and  593,320,  for  a  oalculagraph,  claim  1. 
Calculagraph  Co.  v.  Wilson,  136  P.  196.  No. 
424.905,  flexible  metallic  weather  strip, 
claims  2  and  3.  Solmson  &  Co.  v.  Bredin 
[C.  C.  A.]  136  P.  187.  No.  429,874,  stone 
sawing  machine,  claims  1,  2,  and  3.  Dia- 
mond Stone  Sawing  Co.  v.  Brown  [CCA] 
137  P.  910.  No.  434,062,  breech-loadkig  gun, 
claim    27.     Marlin    Firearms    Co.    v.    Kellogg 

137  P.  31.  No.  442,531,  store  service  ladder'. 
Murray  v.  Orr  &  L.  Hardware  Co.    [C.  C.  A.] 

138  F'.  564.  No.  447,757,  method  of  using 
hydrocarbon  fluids  for  illuminating  purposes 
and  a  portable  lamp  for  practicing  such 
method.  Pennsylvania  Globe  Gas  Light  Co 
V.  Best,  137  P.  940.  No.  452,320,  improved 
swivel  hook.  Robinson  v.  Lederer  Co.,  138 
P.  140.  No.  461,734,  improved  construction 
of  bowl  and  seat  in  water-closets,  claim  1. 
Webb  Mfg.  Co.  v.  Mott  Iron  Works,  136  P. 
863.  No.  463,307,  steam  generator.  Morriii 
V.  Robert  White  Engineering  Works  138 
P.  68.  Nos.  468,258,  bottle-sealing  device, 
and  582,762,  for  form  of  construction  of 
same.  Crown  Cork  &  Seal  Co.  v.  Standard 
Stopper  Co.,  136  P.  199.  No.  476,038,  claims 
1,  6  and  9,  machine  for  making  crayons 
American    Crayon    Co.    v.    Sexton    [C     C     A  1 

139  P.  564.  No.  483,646,  process  of  making 
artificial  mica  sheets  for  electrical  insulation 
claims  1  and  2.  Mica  Insulator  Co  v  Union 
Mica  Co.,  137  P.  928.  No.  485,856,  thill  coup- 
ling, claims  1  and  2.  Bradley  v  Eoclea  iqs 
P.    916.     No.    491,113,   bottle   stopper.     Hotter 
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be  disregarded  where  it  fairly  appears  that  meritorious  invention  is  described  and 
where  the  infringer  has  substantially  adopted  the  method  of  carrying  the  principle 


V.  Kosoherak,  137  T.  92.  No.  491,972,  im- 
provements in  the  art  of  making  coloring 
matter  from  logwood.  Hemolin  Co.  v.  Har- 
way  Dyewood  &  Extract  Mfg.  Co.  [C.  C.  A.] 
138  F.  54.  No.  499.769,  claims  4  and  5, 
regulator  for  electric  motors.  Automatic 
Switch  Co.  V.  Cutter  Hammer  Mfg.  Co.,  139 
F.  870.  No.  509,413,  tension  device  for  cop- 
winding  machines,  claim  1.  Universal  Wind- 
ing Co.  V.  Foster  Mach.  Co.,  136  F.  879. 
Nos.  511,559,  and  511,560,  method  of  trans- 
mitting electrical  power  and  an  electric 
motor.  Westinghouse  Blec.  &  Mfg.  Co.  v. 
Jefferson  Eleo.  Light,  Heat  &  Power  Co., 
135  F.  365.  No.  520,429,  portable  electric 
battery..  American  Eleo.  Novelty  &  Mfg.  Co. 
V.  Howard  Eleo.  Novelty  Co.  [C.  C.  A.]  137 
F.  913.  No.  527,242,  process  of  making  open 
or  reticulated  metal  work.  Expanded  Metal 
Co.  v.  Bradford,  136  F.  870.  No.  .  527,361, 
enameling  metal  ware,  claims  4  to  8,  cover- 
ing the  product,  and  9  to  12,  covering  the 
process.  National  Enameling  &  Stamping 
Co.  V.  New  England  Enameling  Co.,  139  F. 
643.  No.  533,867,  detachable  rubber-faced 
foot-rest  for  bicycle  pedals,  claims  1  and  2. 
Curtis  V.  Atlas  Co.,  136  F.  222.  No.  545,843, 
covering  for  steam  pipes.  Keasbey  &  Mat- 
tison  Co.  V.  Philip  Carey  Mfg.  Co.,  139  F. 
571.  No.  555,693,  flreproof  wall.  Sanitary 
Fireprooflng  &  Contracting  Co.  v.  Spricker- 
hoff  [C.  C.  A.]  139  F.  801.  No.  578,133,  bag 
folding  machine  used  with  573,171.  Brown  Bag 
Filling  Mach.  Co.  v.  Drohen,  140  F.  97.  No. 
584,177,  magazine  guns.  Marlin  Firearms 
Co.  v.  Dinnan,  139  F.  658.  No.  592,920,  en- 
graving machine.  Bryce  Bros.  Co.  v.  Sene- 
ca Glass  Co.,  140  F.  161.  No.  601,405,  brush 
having  a  reticulated  back.  Shepherd  v. 
Deitsch,  138  F.  83.  Nos.  604,346,  claim  3, 
and  642,075,  claim  4,  relating  to  wardrobe 
trunks.  Bonsall  v.  Hamilton  Mfg.  Co.,  139  F. 
399.  No.  607,433,  milk  can.  Ironclad  Mfg. 
Co.  V.  Dairymen's  Mfg.  Co.,  138  F.  123.  No. 
608,143,  casting  apparatus  blasting  furnace. 
Killeen  v.  Buffalo  Furnace  Co.,  140  F.  33. 
No.  608,220,  mechanical  movement  for  use 
in  washing  machines.  International  Mfg. 
Co.  V.  Brammer  Mfg.  Co.  [C.  C.  A.]  138  F. 
396.  No.  614,279,  tilting,  pivoted,  and  coun- 
terbalanced bin,  claim  1.  Miller  v.  "Walker 
Patent  Pivoted  Bin  Co.  [C.  C.  A.]  139  F.  134. 
No.  620,036,  multiplying  camera.  Mahoney 
V.  Jenkins  Co.  [C.  C.  A.]  138  F.  404,  rvg. 
135  W.  550.  No.  631,545,  claims  8,  12,  and 
14,  hydrant.  Cayuta  Wheel  cS:  Foundry  Co. 
v.  Kennedy  Valve  Mfg.  Co.  [C.  C.  A.]  135 
F.  537.  No.  644,464,  artificial  limb  suspender. 
Rowley  v.  Koeber,  135  F.  363.  No.  645,- 
871,  machine  for  folding  the  edges  of  col- 
lars, cuffs,  etc.  United  Shirt  &  Collar  Co. 
v.  Beattie,  138  F.  136.  No.  646,148,  hoof-pad, 
claims  1,  2,  5  and  6.  Revere  Rubber  Co. 
V.  Consolidated  Hoof  Pad  Co.,  138  F.  899. 
No.  650,129,  drip  coffee  pot.  James  Heekin 
Co.  V.  Baker  [C.  C.  A.]  138  F.  63.  No.  669,- 
011,  claims  1  and  2,  method  of  knitting 
flat  caps.  Kahn  v.  Starrells  [C.  C.  A.]  135 
F.  532.  No.  669,561,  claim  3,  folding  hanger 
for  garments.  Bonsall  v.  Hamilton-Noyes 
Co.,  139  F.  403.  No.  671,039,  screw  driver. 
Hurwood  Mfg:  Co.  v.  Wood,  138  F'.  835.  No. 
676,084,     automatic    typographic    numbering 
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machine,  claim  27.  Bates  Mach.  Co.  v.  Wet- 
ter Numbering  Mach.  Co.,  136  F.  776.  No. 
684,340,  regulating  device  for  arc  lamp  cir- 
cuits, claim  4.  Manhattan  General  Const. 
Co.  V.  Helios-Upton  Co.,  135  F.  785.  No.  695,- 
2S2,  machine  for  making  prismatic  glass. 
Daylight  Glass  Mfg.  Co.  v.  American  Pris- 
matic Light  Co.,  140  F.  174.  No.  696,940, 
trousers  hanger,  claim  5.  Cazier  v.  Maokie- 
Lovejoy  Mfg.  Co.  [C.  C.  A.]  138  F.  654.  No. 
701,580,  pneumatic  surfaoer  of  stone.  Kot- 
ten  v.  Knight,  137  F.  597.  No.  701,776,  mold 
and  oven  for  making  biscuit  cups  for  ice 
cream.  Valvona  v.  D'Adamo,  135  F.  544. 
No.  702,560,  needle  valve  in  oil  burner, 
claims  1  to  6.  Cleveland  Foundry  Co.  v. 
Kauffman  [C.  C.  A.]  135  F.  360.  No.  720.- 
616,  glove  fastener  stud.  United  States  Fast- 
ener Co.  V.  Butez,  140  F.  556.  No.  773,234, 
vibratile  apparatus,  claim  1.  Lambert  Sny- 
der Vibrator  Co.  v.  Marvel  Vibrator  Co., 
138  F.  82. 

Patents  held  not  Infringed:  Reissue  No. 
6,404  (original  No.  134,045),  machine  for 
forging  sockets.  Fitch  v.  Spang,  Chalfant 
&  Co.,  140  F.  292.  Reissue  No.  11,913  (orig- 
inal No.  586,193),  improvements  in  trans- 
mitting electrical  impulses  and  signals  and 
in  apparatus  therefor,  claims  8,  10,  and  24. 
Marconi  Wireless  Tel.  Co.  v.  De  Forest  Wire- 
less Tel.  Co.,  138  F.  657.  Design  patent  No.  26.- 
623,  chair.  Kline  Chair  Co.  v.  Kochs,  138 
F.  90.  Design  patent  No.  29,793,  horseshoe 
calk,  Williams  Calk  Co.  v.  Neverslip  Mfg. 
Co.,  136  F.  210.  No.  285,641,  scarf  or  tidy 
pin  DT  stud.  McGill  v.  Whitehead  &  Hoag 
Co.,  137  F'.  97.  No.  344,793,  rail  bender, 
claim  6.  Pettibone,  Mulliken  Co.  v.  Verona 
Tool  Works,  138  F.  909.  No.  365,723,  wire 
barbing  machine.  Columbia  Wire  Co.  v. 
Kokomo  Steel  &  Wire  Co.,  139  F.  578.  No. 
379,973,  overflow  device  for  wash  basins 
and  bath  tubs.  Moore  v.  Meyer-Sniffen  Co. 
[C.  C.  A.]  138  F.  402.  No.  383,258,  fur  pluck- 
ing machine.  Cimiotti  Unhairing  Co.  v. 
American  Fur  Refining  Co.,  198  U.  S.  399, 
49  Law.  Ed.  1100,  afg.  [C.  C.  A.]  123  F.  869. 
No.  399,093,  improvements  in  mattress-stuf- 
fing machines.  Wessel  v.  United  Mattress 
Mach.  Co.  [C.  C.  A.]  139  F.  11.  Nos.  400,679, 
claims  1  and  5,  and  434,062,  claims  10,  11,  12 
and  21,  breech-loading  gun.  Marlin  Fire- 
arms Co.  v.  Kellogg,  139  F'.  31.  No.  401,775, 
car  coupler.  Coup  v.  McConway  &  Torley 
Co.  [C.  C.  A.]  138  F.  411.  No.  401,916,  im- 
proved engineer's  brake  valve,  claim  7. 
Westinghouse  Air  Brake  Co.  v.  New  York 
Air  Brake  Co.,  139  F.  265.  No.  407,306,  appa- 
ratus for  skelping  or  tube  welding.  Nation- 
al Tube  Co.  V.  Spang,  Chalfant  &  Co.,  132 
F.  318.  No.  413,464,  lantern,  claim  2.  Key- 
stone Lantern  Co.  v.  Spear  [C.  C.  A.]  136  P. 
595.  No.  415,720,  lantern  holder  to  be  attach- 
ed to  miners'  caps,  claim  1.  Jones  v.  Davis 
[C.  C.  A.]  138  F.  62.  Nos.  436,619,  claims  4 
and  5,  and  452,268,  claims  6  and  8,  mechan- 
ism for  making  column  stops  on  a  type- 
writing machine.  American  Writing  Mach. 
Co.  v.  Wagner  Typewriter  Co.,  138  F.  108. 
Nos.  436,792,  can  body  making  machine; 
365,316,  for  a  can  cap  soldering  machine; 
and  598,567,  for  a  can  body  machine.  Amer- 
ican .Can   Co.   V.   Hickmott   Asparagus    Can- 
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into  effect.^"  A  patent  being  merely  for  an  improvement  upon  an  old  way  of  ac- 
complishing an  old  result,  the  prima  facie  presumption  is  that  it  is  not  infringed 
by  a  later  patent  upon  the  same  old  way  of  accomplishing  the  same  old  result.*^ 
A  new  method  of  producing  an  old  result  does  not  constitute  infringement."-  A 
change  in  nonessential  parts  does  not  avoid  infringement.*^  Where  a  complainant 
patentee  has  accomplished  a  new  result  by  a  new  means,  a  defendant  cannot  escape 
the  charge  of  infringement  merely  by  showing  a  later  patent."*  Ko  one  is  per- 
mitted to  evade  a  patent  by  simply  constructing  the  patented  thing  so.  imperfectly 
that  its  utility  is  diminished."^  Similarity  to  the  eye  of  the  ordinary  man  is  the 
test  of  the  infringement  of  a  design  patent.""  One  may  patent  a  new  and  useful 
process  and  another  a  labor  saving  machine  by  which  such  process  may  be  per- 
formed, but  the  use  of  the  machine  in  the  practice  of  the  process  constitutes  an  in- 
fringement of  the  process  patent."^    A  device  in  one  mechanism,  to  be  the.equiva- 


ning  Co.,  137  P.  86.  No.  439,085,  coin  purse. 
Langfeld  v.  Albright  [C.  C.  A.]  139  F'.  387. 
No.  450,592,  adjustable  mechanism  for  mak- 
ing column  stops  on  a  typewriting  machine, 
claim  9.  American  Writing  Mach.  Co.  v. 
Wagner  Typewriter  Co.,  138  F.  108.  No. 
465,255,  computing  machine,  claims  7  and  8, 
Comptograph  Co.  v.  Mechanical  Accountant 
Co.,  140  P.  136.  No.  468,258,  bottle  stopper. 
Imperial  Bottle  Cap  &  Mach.  Co.  v.  Crown 
Cork  &  Seal  Co.  [C.  C.  A.]  139  F.  312,  rvg. 
Crown  Cork  &  Seal  Co.  v.  Imperial  Bottle 
Cap  &  Mach.  Co.,  123  F.  669.  No.  499,769, 
claims  6,  7  and  8,  regulator  for  electric 
motors.  Automatic  -  Switch  Co.  v.  Cutter 
Hammer  Mfg.  Co.,  139  F.  870.  No.  502,126,  cl. 
6,  improvement  in  filters.  Jewell  Filter  Co. 
V.  Jackson  [C.  C.  A.]  140  P.  340.  No.  503,870, 
claims  2  and  4,  endless  chain  conveyor.  McCas- 
lin  V.  Link  Belt  Machinery  Co.,  139  F'.  393.  No. 
506,959,  improvement  on  the  cop-winding 
machine  of  No.  480,157,  claims  6  and  7. 
Universal  Winding  Co.  v.  Foster  Mach.  Co., 
136  P.  879.  No.  537,629,  pneumatic  tool. 
Cleveland  Pneumatic  Tool  Co.  v.  Chicago 
Pneumatic  Tool  Co.  [C.  C.  A.]  135  P.  783. 
No.  541,320,  carpet  fastener.  Donchian  v. 
Kingston,  138  P.  890.  No.  563,740,  starter's 
gate  for  race  tracks.  Ryan  v.  Metropolitan 
Jockey  Club.,  139  P.  579.  No.  569,446,  shade- 
holding  device.  Curtain  Supply  Co.  v.  North 
Jersey  St.  R.  Co.,  138  P.  734.  Same,  claims  3 
and  4.  Curtain  Supply  Co.  v,  Keeler  [C.  C. 
A.]  137  P.  911.  No.  559,522,  sewage  appara- 
tus. American  Sewage  Disposal  Co.  v.  Paw- 
tucket  [C.  C.  A.]  138  F.  811.  No.  661,559, 
improvements  in  knitting  machines.  Scott 
V.  Fisher  Knitting  Mach.  Co.,  139  P.  137. 
No.  562,263,  cop-winding  machine,  claim  3. 
Universal  Winding  Co.  v.  F'oster  Mach.  Co., 
136  P.  879.  No.  566,770,  improvement  in 
water-closet  cistern.  Kenney  Mfg.  Co.  v. 
Mott  Iron  Works.  137  F.  431.  No.  569,903, 
finger-nail  clippers.  Cook  Co.  v.  Little  River 
Mfg.  Co.,  136  P.  414.  No.  573,205,  gas-heater. 
Bernard  Columbus  &  Suvio  Mfg.  Co.  v. 
Perno  Co.,  136  F.  229.  No.  583,408,  automatic 
mechanism  for  unloading  and  feeding  sugar 
cane  Mallon  v.  W^illiam  C.  Gregg  &  Co. 
[C.  C.  A.J  137  P.  68.  Nos.  589,579  and  589,- 
580,  tipping  machines  for  fastening  tips  on 
corset  steels.  Warner  Bros.  Co.  v.  Bassett 
Co  ,  136  F.  411.  No.  590,297,  force-feed  lubri- 
cator. Greene  v.  Buckley  [C.  C.  A.]  135  P. 
520  No.  599,191,  improvement  in  ornamental 
ropes  or  cords.     Oehrle  v.  Horstman  Co.    [C. 


C.  A.]  138  F'.  561.  No.  609,928,  packing  for 
thill  couplings.  Bradley  v.  Eccles  [C.  C.  A.] 
139  P.  447.  No.  631,545,  claim  2,  hydrant. 
Cayuta  Wheel  &  Foundry  Co.  v.  Kennedy 
Valve  Mfg.  Co.  [C.  C.  A.]  135  P.  537.  No. 
633,772.  automatic  electric  circuit  breaker. 
Westinghouse  Elec.  &  Manufacturing  Co.  v. 
Cutter  Elec.  &  Mfg.  Co.,  136  F.  217.  No. 
639,222,  spring  bed.  Simmons  Mfg.  Co.  v. 
Southern  Spring  Bed  Co.  [C.  C.  A.]  140  P. 
606,  afg.  131  F.  278.  No.  650,771,  claims  7  and 
8,  plows.  Avery  &  Sons  v.  Case  Plow  W^orks, 
139  P.  878.  No.  659,315,  shade  fixture,  claims 
1,  2  and  3.  Curtain  Supply  Co.  v.  North 
Jersey  St.  R.  Co.,  138  P.  734.  No.  666,583, 
horseshoe  calk.  Williams  Calk  Co.  v.  Never- 
slip  Mfg.  Co.,  136  F'.  210.  No.  667,662,  pro- 
cess of  duplicating  cylindrical  phonographic 
records.  National  Phonograph  Co.  v.  Ameri- 
can Graphophone  Co.,  135  P.  809.  No.  673,- 
705,  improvement  in  Bunsen  burners.  Cen- 
tral Lighting  Co.  v.  Northern  Light  Co.,  137 
P.  423.  No.  690,563,  bottle-washing  machine. 
Loew  Supply  &  Mfg.  Co.  v.  Fred  Miller 
Brewing  Co.  [C.  C.  A.]  138  P.  886.  No.  713,- 
209,  method  of  producing  hollow  cylindrical 
phonograms.  National  Phonograph  Co.  v. 
American  Graphaphone  Co.,  135  P.  809.  Nos. 
756,177  and  756,178.  cartridge  belts.  Mills  v. 
Russell  Mfg.  Co.,   136  P.   874. 

«0.     Shepherd  v.  Deitsch,   138  P.   83. 

61.  Presumption  is  rebuttable  and  even  in 
the  cases  of  the  narrowest  patents  it  is 
always  open  to  the  complainant  to  show  that 
the  defendant  has  appropriated  his  property. 
Ries  V.  Barth  Mfg.  Co.    [C.  C.  A.]    136  P.   850. 

62.  Ries  V.  Barth  Mfg.  Co.  [C.  C.  A.l  136 
F.    850. 

63.  The  particular  form  of  the  back  of  a 
weather  strip,  and  the  method  of  fastening 
it  to  a  casing  by  holes  for  tacks,  are  not 
essential  parts  of  the  invention,  and  a 
mere  variation  therein. does  not  avoid  in- 
fringement where  the  essential  character- 
istics of  the  invention  are  appropriated. 
Solmson  &  Co.  v.  Bredin  [C.  C.  A.]  136  P.  187 

64.  Ries  V.  Barth  Mfg.  Co.  [C.  C.  A.]  136 
F.    850. 

65.  Crown  Cork  &  Seal  Co.  v.  Standard 
Stopper  Co.,  136  P.  199.  Such  a  colorable 
variation  is  merely  evidence  of  an  attempt 
at  evasion  by  narrowing  the  function  of 
usefulness    of    the    device    infringed.     Id. 

66.  Useful  or  functional  features  cannot 
be  resorted  to.  Williams  Calk  Co  v  Never- 
slip   Mfg.    Co.,    136    P.   210. 
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lent  of  a  device  in  another,  must  perform  the  same  function  and  perform  it  in  sub- 
stantially the  same  manner."*  A  claim  for  a  combination  is  not  infringed  if  any 
one  of  the  described  or  specified  elements  is  omitted  without  the  substitution  of  any 
equivalent  thereof,"^  especially  if  the  omitted  element  is  the  only  new  feature  of  the 
.  patented  combination/"  or  by  the  substitution  for  one  of  its  devices  of  another  one, 
which,  if  a  functional  equivalent  thereof,  is  nevertheless  found  in  the  prior  axf^ 
A  combination  of  the  same  elements  to  accomplish  the  same  result  but  under  a 
different  arrangement,  in  which  they  severally  perfosm  different  fimctions,  is  no  in- 
fringement;'^ but  infringement  cannot  be  avoided  by  a  mere  change  of  form  or 
location  of  one  or  more  elements  if  the  functions  performed  remain  the  same  and 
they  are  performed  in  substantially  the  same  manner,'^  or  by  adding  a  new  function 
to  an  element  of  a  combination  which  does  not  affect  its  performance  of  the  func- 
tion of  the  patent,'*  or  by  mere  colorable  modifications  of  some  elements  of  a  com- 
bination not  essentially  varying  its  principle  or  mode  of  operation,"  or  by  sub- 
stituting a  different  form  of  one  of  the  nonessential  elements,  where  the  only 
novel  feature  in  the  combination  is  appropriated."*  The  inventor  is  entitled  to  the 
benefit  of  the  doctrine  of  equivalents."  The  sale  of  a  patented  article  by  the  own- 
ers of  the  patent,  without  condition  or  notice  of  restriction  of  use,  carries  with  it 
dominion  over  the  article  sold,  and  the  vendee  may  use  it  as  he  pleases;'^  but  the 
owner  of  a  patent  may  sell  the  patented  article  under  a  license  restriction  that  it  be 
used  only  in  a  particular  manner,  and  any  other  use  thereof  will  constitute  an  in- 
fringement," and  purchasers  and  users  are  sufficiently  notified  of  such  restrictions 
by  a  notice  thereof  conspicuously  attached  to  the  machine,  and  are  bound  thereby.*" 
The  part  that  gives  sole  patentability  to  a  combination  may  not  be  replaced  by  a 


67.  Expanded  Metal  Co.  v.  Bradford,  136 
P.    870. 

68.  American  Can  Co.  v.  Hickmott  Aspar- 
agus Canning  Co.,  137  P.  86;  International 
Mfg.  Co.  V.  Brammer  Mfg.  Co.  [C.  C.  A.] 
138   F.    396. 

6».  McGill  V.  Whitehead  &  Hoag  Co., 
137  P'.  97;  Cazier  v.  Mackie-Lovejoy  Mfg.  Co. 
[C.  C.  A.]  138  P.  654;  Imperial  Bottle  Cap  & 
Mach.  Co.  V.  Crown  Cork  &  Seal  Co.  [C.  C. 
A.]  139  P.  312;  American  Can  Co.  v.  Hick- 
mott Asparagus  Canning  Co.,  137  F.  86;  In- 
ternational Mfg.  Co.  V.  Brammer  Mfg.  Co. 
tC.  C.  A.]  138  P.  396;  Mallon  v.  Gregg  & 
Co.  [C.  C.  A.]  137  F.  68;  Jewell  Filter  Co.  v. 
Jackson  [C.  C.  A.]  140  P.  340;  Cimiotti  Un- 
hairing  Co.  v.  American  Pur  Refining  Co., 
198  U.  S.  399,  49  Law.  Ed.  1100,  afg.  [C.  C.  A.] 
123  F.  869.  A  combination  of  three  wheels, 
one  of  which  is  entirely  dispensable,  is  not 
an  infringement  on  a  patent  on  a  three- 
wheel  combination,  no  one  of  which  can  be 
dispensed  with.  Columbia  W^ire  Co.  v.  Ko- 
komo  Steel  &  Wire  Co.,  139  P.  578.  A  com- 
bination is  an  entirety.  If  one  of  the  es- 
sential elements  is  wanting  the  combination 
disappears  entirely.  Avery  &  Sons  v.  Case 
Plow  Works,  139  P.  878.  It  is  elementary 
that,  if  the  patentee  specify  any  element 
as  entering  into  the  combination,  he  makes 
the  same  material  to  the  combination,  and 
it  cannot  be  held  immaterial  by  the  court. 
Id. 

70.  Westinghouse  Elec.  &  Mfg.  Co.  v. 
Cutter    Elec.    &   Mfg.    Co.,    136    P.    217. 

71.  Greene  v.  Buckley  [C.  C.  A.]  135  P. 
620.  Interchangeability  or  noninterchange- 
ability  is  an  important  test  on  an  issue  of 
infringement,    for,    as    a    general    rule,    like 


results  are  produced  by  like  means.  Im- 
perial Bottle  Cap  &  Mach.  Co.  v.  Crown 
Cork  &  Seal  Co.    [C.  C.  A.]    139   F.  312. 

72.  Imperial  Bottle  Cap  &  Mach.  Co.  v. 
Crown  Cork  &  Seal  Co.  [C.  C.  A.]  139  P. 
312. 

73.  O'Leary  v.  Utica  &  M.  V.  R.  Co.,  139 
F.  ^0;  Jewell  Filter  Co.  v.  Jackson  [C.  C. 
A.]  140  F'.  340.  When  the  form  of  a  me- 
chanical element  of  a  patented  combination 
is  the  essence  of  the  invention  claimed,  a 
change  in  it,  which  prevents  the  combination 
in  which  it  is  embodied  from  utilizing  the 
principle  or  mode  of  operation  described  in 
the  patent  to  attain  the  result  desired,  is 
not   an    infringement.     Id. 

74.  O'Leary  v.  Tjtica  &  M.  V.  R.  Co.,  139  P.  330. 
76.     James  Heekin  Co.  v.  Baker  [C.  C.  A.] 

138  P.  63. 

76.  Cazier  v.  Mackie-Lovejoy  Mfg.  Co.  [C. 
C.  A.]    138  P.   654. 

77.  See  ante,  §   5. 

78.  It  was  not  an  infringement  to  pur- 
chase patented  clasps  sold  in  open  market 
without  restriction  as  to  use,  and  to  de- 
tach them  from  a  cord  to  which  they  were 
attached  and  attach  them  to  supporters, 
both  parties  being  licensed  to  manufacture 
hose  supporters  under  a  patent.  George 
Frost  Co.  V.  Kora  Co.,  136  P.  487.         * 

79.  The  owner  of  a  patent  for  a  rotary 
neostyle,  used  in  stencil  duplication,  could 
sell  the  same  under  conditions  limiting  the 
use  of  supplies  to  tliose  specially  designed 
for  it  and  furnished  by  the  patentee.  Cor- 
telyou  V.  Charles  Bneu  Johnson  &  Co.,  138  F. 
13  0. 

SO.  Cortelyou  V.  Charles  Eneu  Johnson 
Co.,  138  F.   110. 
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purchaser  without  the  patentee's  consent,  although  it  has  been  held  in  certain 
cases  that  parts  may  be  replaced. ^^ 

Contributory  infringement. — One  making  and  selling  one  element  of  a  com- 
bination covered  by  a  patent,  with  the  intention  and  for  the  purpose  of  bringing 
about  its  use  in  such  a  combination,'^  or  one  aiding  or  assisting  another  in  violating 
the  conditions  imposed  by  the  patentee  upon  the  use  of  his  invention,'^  is  liable. 

(§  10)  B.  Defenses.^* — In  a  suit  for  infringement  the  lack  of  legal  author- 
ity in  the  commissioner  of  patents  to  issue  the"  same  may  be  pleaded  in  defense.'' 
A  prior  judgment  cannot  be  pleaded  in  bar  to  a  suit  for  infringement  on  the  ground 
tlaat  defendant  virtually  defended  the  former  action,  when  during  the  trial  it  per- 
sistently declined  to  admit  any  connection  therewitli,  and  afterward,  in  another  suit, 
filed  a  sworn  answer  denying  such  connection.'"  To  maintain  the  defense  of 
prior  public  use  and  sale  of  a  device,"^  or  to  establish  the  claim  of  prior  inven- 
tion," the  proofs  must  be  clear,  satisfactory,  and  beyond  a  reasonable  doubt. 
Laches  will  bar  one  from  suing  for  infringement;''  but  estoppel,  laches,  or  implied 
license,  is  not  made  out  by  the  complainant's  delay  in  bringing  suit  for  infringe- 
ment during' the  pendency  of  a  test  suit  involving  the  validity  of  the  patent,"" 
and  mere"  delay  in  bringing  suit  for  infringement  of  a  patent  will  not  prevent  the 
owner  thereof  from  obtaining  relief  in  a  court  of  equity  when  the  infringement 
has  been  persisted  in  with  knowledge  of  the  existence  of  the  patent,  and  no  acts 
on  the  part  of  the  patentee  to  encourage  its  use.°^  Where  the  assignee  of  a  patent 
sues  the  patentee  for  infringement,  the  latter  is  estopped  to  insist  upon  so  narrow 
a  construction  of  the  patent  as  to  virtually  render  it  valueless."^ 


81.  An  attempted  generalization  of  the 
cases  in  which  an  element  of  a  patented  com- 
bination may  be  replaced  by  the  purchaser, 
of  his  own  authority,  is  as  follows:  (1) 
"When  its  consumption  was  the  very  purpose 
of  the  device;  (2)  when  Its  use  upon  exter- 
nal objects  must  work  its  early  destruction; 
(3)  when  it  was  intended  to  be  destroyed 
and  was  destroyed  after  a  single  use, and 
became  waste  material;  (4)  when  In  the 
arrangement  of  an  element,  not  the  chief 
element,  it  is  so  fashioned  and  placed  as 
to  be  specially  subjected  to  external  forces 
that  make  it  peculiarly  liable  to  breakage 
and  wear,  like  the  knuckle  in  the  car  coupler; 
(5)  when  it  is  not  the  chief  part  of  the  com- 
bination, like  the  trolley  stand;  (6)  when  it 
Is  an  ordinary  working  part,  like  the  cam  in 
actuating  machinery,  although  specially 
adapted  for  the  proper  operation  of  the  de- 
vice, the  decision  being  broad  enough  to 
cover  a  cam  which  is  the  most  essential  ele- 
ment in  a  combination.  But  a  part  of  a 
combination  may  not  be  replaced  by  the  pur- 
chaser when  it  is  the  vital  element  of  the 
combination,  in  fact  and  in  regard  to  patent- 
ability, especially  when  it  is  not  intended  to 
be  of  short  life  by  the  action  of  external 
forces  thereon.  Morrin  v.  Robert  White 
Engineering  "Works,  138  P.  68.  The  rent- 
ting  of  steam  generators  (patent  No.  463,- 
307)  with  new  tubes  by  defendant,  under 
contracts  with  the  purchasers  thereof,  held 
to   be    an   Infringement.     Id. 

S2.  Rumford  Chemical  "Works  v.  New  York 
Baking  Powder  Co.,  136  F'.  873.  The  omis- 
sion of  an  essential  element  of  a  combina- 
tion, with  the  intention  that  it  or  its  equiv- 
alent will  be  supplied  by  users,  constitutes 
contributory  infringement.  James  Heekin 
Co.  V.  Baker   {C.  C.   A.]   138  F.   63. 


83.  By  inducing  such  party  to  buy  and 
use  supplies  made  by  himself  for  a  machine 
sold  to  be  used  only  with  supplies  specially 
designed  and  furnished  by  the  patentee. 
Cortelyou  v.  Charles  Eneu  Johnson  Co.,  13S 
F.  110. 

84.  See  4   C.  L.    948. 

85.  "Weston  Electrical  Instrument  Co.  v. 
Empire  Electrical  Instrument  Co.  [C.  C  A  "I 
136    F.    599. 

86.  ■  "Westinghouse  Elec.  &  Mfg.  Co.  v.  Jef- 
ferson Eleo.  Light,  Heat  &  Power  Co.,  135 
F.    365. 

87.  Atwood-Morrison  Co.  v.  Sipp  Elec  & 
Mach.  Co.,  136  F.  859;  Bradley  v.  Eccles,  138 
F.  911;  Revere  Rubber  Co.  v.  Consolidated 
Hoof  Pad  Co.,  138  F.  899. 

S8.  Bonsall  v.  Hamilton-Noyes  Co..  139  F 
403. 

89.  "Where  a  patentee  had  full  knowledge 
of  a  device  made  by  another,  and  made  no 
claim  of  infringement  for  five  years  he 
could  not  put  a  different  construction  on  his 
patent  just  before  its  expiration  for  the  pur- 
pose of  making  out  an  infringement.  Mc- 
Gill  V.  "Whitehead  &  Hoag  Co.,  137  F.  97. 
"Where  the  complainant  himself  infringed  the 
patent  prior  to  acquiring  ownership  there- 
in (No.  473,338,  for  an  improvement  in  au- 
tomatic music-playing  instruments),  and  for 
12  years  the  general  public  used  it  in  com- 
petition with  the  owners,  who  failed  to  mark 
the  device  "patented"  as  required  by  law 
or  to  give  notice  of  the  patent,  permitting 
thereby  the  investment  of  much  capital  and 
the  sale  of  many  machines,  it  was  inequitable 
to  restrain  the  use  of  the  device.  "Wilcox  & 
White   Co.  V.   Farrand  Organ  Co.,    139   F    4B 

SO.     Hutter  v.   Koscherak,  137  P    92      ' 

Co*,^'lS9^P.°46.  ^  ^''"^  ^°-  ^-  ^"^"and  Organ 
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(§10)  C.  Damages,  profits,  and  penalties J'^ — In  a  suit  for  infringement  in 
a  proper  ease,  both  profits  and  damages  are  recoverable/*  one  item  of  which  dam- 
ages may  be  the  amount  saved  by  defendant  by  the  use  of  the  patented  device  in  lieu 
of  the  device  previoiisly  used  by  him;'°  but  the  patentee,  in  case  of  infringement 
of  a  patent  for  a  device  constituting  only  one  feature  of  the  machine  sold,  must 
satisfactorily  show  the  profits  and  damages,  and  apportion  them  between  the  patent- 
ed ajid  impatented  features,""  or  show  that  the  profits  and  damages  are  to  be  cal- 
culated on  the  whole  machine  for  the  reason  that  the  entire  value  of  the  whole, 
as  a  marketable  article,  is  properly  and  legally  attributable  to  the  patented  feature."^ 
The  question  whether  a  machine  would  or  would  not  have  been  marketable  without 
the  patented  part  is  a  question  of  faet°^  depending  largely  upon  opinion  evidence,^' 
the  most  satisfactory  of  which  is  that  afforded  by  the  nature  and  extrinsic  value  of 
the  improvement  introduced  into  the  art  or  industry  in  which  the  machine  is  em- 
ployed.^   The  injury  being  nominal,  only  nominal  damages  can  be  recovered.^ 

(§  10)  D.  Remedies  and  procedure.^ — A  court  of  equity,  having  jurisdiction 
of  a  suit  by  the  owner  of  a  patent  to  enjoin  its  infringement  and  to  recover  dam- 
ages for  past  infringement,  does  not  lose  it  by  the  assignment,  pending  the  suit, 
of  the  patent  to  another,  who  is  brought  in  by  a  supplemental  bill  under  federal 
equity  rule  57,  but  may  proceed  to  grant  an  injunction  and  award  damages  to 
both  the  original  complainant  and  his  assignee  for  infringement  proved  during  the 
time  of  their  respective  ownership.*  Separate  suits  may  be  maintained  between 
the  same  parties,  in  the  same  court,  and  at  the  same  time,  upon  different  claims  in 
a  patent,  where  such  claims  cover  distinct  and  different  devices,  although  in  the 
same  machine.*  Claims  for  profits  and  damages  arising  from  past  infringements 
do  not  follow  the  title  derived  by  a  naked  assignment  of  the  patent.  °  A  mere 
personal  licensee  to  manufacture  and  vend  a  patented  article  is  not  a  necessary 
party  complainant  to  a  suit  for  infringement.''  Neither  the  officers  of  a  corpora- 
tion, acting  within  the  scope  of  their  duties,^  nor  an  officer  of  a  joint  stock  com- 
pany, he  not  being  a  shareholder  therein,^  are  liable  for  an  infringement  committed 
by  the  corporation  or  association.     Such  officer  cannot  be  joined  with  the  corporation 


92.     Hurwood  Mfg.  Co.  v.  "Wood,  138  F.  835. 
03.     See  4  C.  L.  949. 

94.  Fox  V.  Knickerbocker  Engraving'  Co., 
140  F.  714. 

95.  Doten  v.  Boston   [C.  C.  A.]   138  F.  406. 

96.  Westinghouse  v.  New  York  Air  Brake 
Co.  [C.  C.  A.]  140  I".  545;  Baker  v.  Crane  Co. 
[C.  C.  A.]  138  F.  60. 

97.  Westinghouse  v.  New  York  Air  Brake 
Co.  [C.  C.  A.]  140  F.  545. 

98.  Westinghouse  v.  New  York  Air  Brake 
Co.  [C.  C.  A.]  140  F.  545.  When  the  patent- 
ea  improvement  is  one  of  subordinate  im- 
portance, or  the  value  of  the  machine  as  a 
whole  depends  more  upon  the  presence  of 
the  patented  parts,  a  finding  that  the 
marketable  value  of  the  whole  has  been 
created  by  the  patented  part  can  seldom  be 
correct.     Id. 

99.  Westinghouse  v.  New  York  Air  Brake 
Co.  [C.  C.  A.]  140  F.  545. 

1.  Westinghouse  v.  New  York  Air  Brake 
Co.  [C.  C.  A.]  140  F.  545.  On  an  account- 
ing for  profits  and  damages  for  infringement 
of  No.  376,837,  air-brake  mechanism,  evi- 
dence held  insufficient  to  establish  claim 
that  marketable  value  of  the  whole  equip- 
ment was  due  solely  to  patented  device.     Id. 

2.  Where  ah  injunction  issued  restrain- 
ing further  infringement,  only  nominal  dam- 


ages were  allowed,  where  the  device  Infring- 
ed was  of  trifling  value  and  was  used  only 
as  a  means  of  putting  up  for  sale  another 
product,  and  was  in  fact  not  charged  for 
when  sales  were  made  by  complainant  or 
defendant.  Cary  Mfg.  Co.  v.  De  Haven  [C. 
C.    A.]    139   F.    262. 

3.  See    4    C.    L.    950.^ 

4.  Leadam  v.  Ringgold  &  Co.,  140  F.  611. 

5.  Bates  Mach.  Co.  v.  Force  &  Co.,  139  F'. 
746. 

6.  lieadam  v.  Ringgold  &  Co.,  140  F.  611. 
T.     Shepherd  v.   Deltsch,   138   F.  83. 

8.  Cazier  v.  Mackle-Lovejoy  Mfg.  Co.  [C. 
C.  A.]   138  F.   654. 

9.  Where  It  does  not  appear  that  the 
president  or  treasurer  of  a  Joint  stock  asso- 
ciation Is  required  by  law  to  be  a  sharehold- 
er, and  there  is  no  proof  that  defendant  as 
such  officer  is  or  ever  was  a  shareholder,  ha 
cannot  be  held  liable  for  an  Infringement 
committed  by  the  association.  National 
Casket  Co.  v.  Stolts  [C.  C.  A.]  135  P.  534. 
In  such  a  case  the  appellate  court  will  not 
remand  the  case  with  permission  to  amend 
the  pleadings  and  Introduce  new  evidence  of 
such  connection,  nor  to  substitute  as  de- 
fendant the  party  shown  to  have  infringed. 
Id. 
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merely  because,  as  president,  he  directs  the  corporation's  business,^"  and  when  the 
corporation  is  not  shown  to  be  insolvent,  or  otherwise  unable  to  respond  in  damages, 
and  there  is  no  showing  that  the  officer  is  making  any  colorable  use  of  the  cor- 
poration for  his  own  benefit,  or  that  he  is  personally  interested,  it  is  not  equitable 
to  subject  him  to  the  trouble  and  expense  of  a  separate  defense.^'-  In  an  action 
for  infringement  defendant  cannot  have  affirmative  relief  for  unfair  competition.'-^ 
In  infringement  suits  a  decree  in  interference  proceedings  is  not  binding  on  one  not 
a  party  nor  claiming  under  either  patent.^^  Where  the  patent  is  void  on  its  face, 
or  is  shown  to  have  been  anticipated  by  prior  patents,  or  when  the  presumption  of 
novelty  arising  from  the  grant  is  overcome  by  proof  of  the  prior  art  by  facts  of 
which  the  court  may  take  Judicial  notice,  it  is  the  duty  of  the  court  to  instruct  the 
jury  to  that  effect.^* 

The  statutory  provision  that  no  costs  shall  be  recovered  by  plaintiff  or  com- 
plainant in  any  suit  for  infringement  of  part  of  a  patent,  unless  the  proper  dis- 
claimer has  been  entered  before  suit  brought,  applies  only  to  costs  in  the  trial  court 
and  not  in  the  appellate  court,^^  and  only  where  a  disclaimer  is  necessary  to  save  the 
patent.^^  The  mandate  on  appeal  being  silent  as  to  costs,  the  trial  court's  decree 
in  the  matter  stands.^'' 

In  junctions. '^^ — As  a  general  rule  a  preliminary  injunction  will  not  issue  on 
affidavits'-'  or  ex  parte  opinions  of  experts^"  alone.  Public  acquiescence,^'  or  a  prior 
adjudication,^^  may  warrant  the  issuance  of  such  an  injunction,  but  unless  there 
is  some  substantial  question  as  to  its  validity,  the  fact  that  a  patent  is  unadjudicated 
is  not  sufficient  ground  for  refusing  a  preliminary  injunction.^'  The  infringement 
must  be  clear.^*  A  preliminary  injunction  to  maintain  the  status  quo  until  the 
final  hearing  will  be  granted,  in  a  suit  to  compel  an  assignment  of  a  patent  under 
a  contract,  where  there  is  a  reasonable  likelihood  that  the  complainant  may  vnn  on 
the  merits.^"     An  injunction  to  restrain   defendants  from  exhibiting  plans,  etc.. 


10.  Bill  for  an  Injunction  and  accounting-. 
Glucose  Sugar  Befining  Co.  v.  St.  Louis 
Syrup    &   Preserving  Co.,    135    F.    540. 

11.  Glucose  Sugar  Refining  Co.  v.  St. 
Louis  Syrup  &  Preserving  Co.,   135   F.   540. 

12.  George   Frost  Co.  v.   Kora  Co.,   136    F. 


McCaslln  v.  Link  Belt  Machinery  Co., 
393. 
Roberts   v.   Bennett    [C.    C.   A.]    136    F. 


4S7. 
13. 

139   F. 
14. 

193. 

15.  Rev.  St.  §S  973,  4922  [U.  S.  Comp.  St. 
1901,  pp.  703,  3393,  3396],  Kahn  v.  Starrels 
[C.   C.   A.]    136    F.    597. 

16.  National  Elec.  Signaling  Co.  v.  De 
Forest   Wireless    Tel.    Co.,    140    F.    449. 

IT.  Trial  court  in  entering  decree  on  man- 
date -will  not  change  prior  decree  as  to  costs. 
Westlnghouse  Air  Brake  Co.  v.  New  York 
Air  Brake  Co.,  140  F.  144. 

18.  See   4   C.   L.    951. 

19.  Against  the  conjoint  use  of  t-w-o  pat- 
ents,  one  of  -w-hich,  being  taken  out  origin- 

.  ally  both  at  home  and  abroad,  has  expired, 
and  the  other  has  not  been  adjudicated  as 
to  its  features  of  invention,  in  a  contested 
hearing  on  Its  merits.  National  Phonograph 
Co.    v.    American    Graphophone    Co.,    136    F. 

231. 

20.  Bx  parte  opinions  of  experts  held  In- 
sufflcient  to  -warrant  granting  preliminary  in- 
junction in  suit  for  infringement  of  No. 
469,809,  electrical  converter.  Westinghouse 
Ble'c     &    Mfg.    Co.    V.    Montgomery    Light    & 


Power  Co.    [C.  C.  A.]   139  F'.   868,  rvg.  131  F. 
86. 

21.  No.  462,320,  for  an  improved  -s-wivel 
hook,  acquiesced  in  for  14  years,  and  pre- 
liminary injunction  granted.  Robinson  v. 
Lederer  Co.,  138  F.  140. 

22.  -Where  the  validity  of  a  patent  has 
been  sustained  after  protracted  litigation, 
the  only  question  open  on  motion  for  a  pre- 
liminary injunction  in  a  subsequent  suit 
against  another  defendant  is  the  question  of 
infringement,  unless  evidence  of  invalidity 
is  introduced  of  such  conclusive  character 
that,  if  introduced  in  the  former  case,  it 
■would  probably  have  led  to  a  different  con- 
clusion. Tho.mson-Houston  Elec.  Co.  v. 
Sterling-Meaker  Co.,  140  F.  554. 

23.  Lambert  Snyder  Vibrator  Co.  v.  Mar- 
vel Vibrator  Co.,  138  F.  82;  Alphons  Custodis 
Chimney  Const.  Co."v.  Helnlcke,  135  F.  552. 

24.  Granted:  Restraining  infringement 
of  claim  1  of  patent  No.  520.429,  for  an  elec- 
tric battery.  American  Elec.  Novelty  &  Mfg 
Co.  V.  Stanley,  140  P.  444. 

Denied:  Against  infringement  of  No.  447,- 
757,  incandescent  lamp.  Pennsylvania  Globe 
Gas  Light  Co.  v.  Cleveland  Vapor  Light  Co., 
140  F.  348.  In  case  of  reissue  No.  11  872 
(original  No.  495,443).  Thomson-Houston 
Elec.  Co.  V.  Sterling-Meaker  Co.,  140  F.  554. 
Refused  -where  it  appeared  that  only  a  small 
number  of  the  articles  -was  in  use.  and  also 
that  the  complaint  misrepresented  the  scope 
of  the  decision  to  defendants  tor  the  purpose 


-  6  Cur.  Law. 


PATENTS  8  lOD. 


983 


of  an  invention,  on  which  plaintiff  was  seeking  a  patent,  will  be  denied  in  the  ab- 
sence of  any  showing  that  defendants  were  threatening  to  make  such  disclosure, 
or  that  there  was  any  reason  to  suppose  that  they  would  do  so.^°  An  order  grant- 
ing a  preliminary  injunction  against  infringement  will  be  reversed  on  the  author- 
ity of  a  decision  of  an  appdlate  court  adjudging  the  patent  invalid.^'  The  injunc- 
tive order,  whether  preliminary  or  final,  against  a  corporation  may  go  against  the 
corporation  itself,  its  ofBcers,  agents,  servants,  and  employes,  so  that  each  of  them 
is  as  effectually  enjoined  from  infringement  as  if  made  a  party  to  the  suit.^^ 

Service  of  a  copy  of  an  injunction  restraining  infringement  upon  defendant's 
solicitors,  and  properly  addressing  and  mailing  him  a  copy,  is  sufficient  to  sustain 
proceedings  for  contempt  in  case  of  violation.^*  And  service  upon  defendant's 
solicitors  of  notice  of-  contempt  proceedings,  and  mailing  to  defendant  a  notice 
of  the  application  for  an  attachment  and  copies  of  the  affidavits,  by  registered  letter, 
is  sufficient.^"  One  who  acts  in  collusion  with  defendants,  aiding  them  to  evade 
the  injunction,  is  guilty  of  contempt.^^ '  The  attempt  to  see  how  near  one  can  come 
to  an  infringement  and  escape  it  involves  great  danger  and  is  not  looked  upon 
with,  favor  by  courts,'^  and  when  one  violates  an  injunction  in  so  doing,  the  fact 
that  he  did  so  under  the  advice  of  counsel  is  no  defense.''  Where  the  court  finds 
that  the  complainant  is  entitled  to  a  part  of  the  fine  imposed  on  defendant  for  con- 
tempt in  violating  an  injunction  restraining  infringement  of  a  patent,  only  so 
much  should  be  awarded  as  is  sufficient  to  reimburse  complainant  for  expenses  in- 
curred in  prosecuting  the  contempt  and  loss  sustained  by  the  infringement.'* 

Pleading P — ^An  averment  that  the  invention  was  not  in  public  use  or  on'  sale 
in  this  country  for  more  than  two  years  prior  to  the  application  for  the  patent,  is 
essential  to  the  statement  of  a  good  ca,use  of  action  for  its  infringement.'"  ■  In  a 
suit  for  infringement  by  an  exclusive  licensee,  failure  of  the  bill  to  allege  that  the 
license  includes  the  exclusive  right  to  make  the  patented  article  may  be  cured  by 
amendment,  where  the  evidence  shows  a  license  to  make  as  well  as  to  use  and  vend." 
An  allegation  in  a  bill  for  an  infringement  that  complainant  is  a  corporation,  or- 
ganized under  the  laws  of  a  designated  state,  is  sufficient  and  need  not  be  proved 
unless  denied  by  the  answer.'^  A  supplemental  bill  in  the  nature  of  a  bill  of  review 
may  be  permitted  to  be  filed  to  present  newly-discovered  evidence  of  sufficient  im- 
portance, and  not  accessible  before  by  the  exercise  of  due  diligence.'^     Where  pend- 


of  exacting  large  license  fees.  Ironclad  Mfg. 
Co.    V.    Sugar   Loaf   Dairy   Co.,    140    P.    108. 

25.  Ball  &  S.  Fastener  Co.  v.  Patent  But- 
ton  Co.,    136   F'.    272. 

2«.  Griffith  V.  Dodgson,  103  App.  Div.  542, 
93  N.  T.  S.  155. 

ST.  Nos.  627,898  and  627,900,  for  a  car 
truck.  Brill  v.  Peckham  Mfg.  Co.  [C.  C.  A.] 
135    F.    7.S4. 

28.  Glucose  Sugar  Refining  Co.  v.  St. 
Louis  Syrup  &  Preserving  Co.,  135  F.  540. 

29.  Christensen  Engineering  Co.  v.  West- 
inghouse  Air  Brake  Co.  [C.  C.  A.]  135  F. 
774. 

ETidenee  held  to  shOTr  contempt  for  viola- 
tion of  permanent  in.1unction  against  in- 
fringement. Kahn  v.  Starrells,  138  F.  67. 
Contempt  of  court  established  by  evidence 
of  sale  and  offering  for  sale  large  numbers 
of  talking  machine  records,  on  hand  at  the 
time  of  the  issue,  and  service  of  a  prelimi- 
nary iniunction  restraining  such  sale.  Uni- 
versal Talking  Mach.  Co.  v.  Keen,  136  F.  456. 
Where,  in  proceedings  for  contempt  for  sell- 
ing  certain    articles   in    violation    of   an    in- 


iunction, complainant's  statements  were  bas- 
"&  on  information  derived  from  parties  in 
v.'hose  possession  the  infringing  devices 
were  found,  and  defendant  did  not  deny  the 
sales,  the  court  was  justified  in  finding  that 
the  articles  were  infringements.  Christen- 
sen Engineering  Co.  v.  Westinghouse  Air 
Brake   Co.    [C.   C.   A.].  135   F.    774. 

30.  Christensen  Engineering  Co.  v.  West- 
inghouse Air  Brake  Co.  [C.  C.  A.]  135  F 
774. 

31.  Evidence  held  to  sustain  a  decree  ad- 
judging such  a  party  guilty  and  imposing  a 
fine.  Hamilton  v.  Diamond  Drill  &  Mach. 
Co.    [C.   C.   A..]    137   F'.   417. 

32.  33.  Calculagraph  Co.  v.  Wilson,  136  F. 
196. 

34.  Christensen  Engineering  Co.  v.  West- 
inghouse Air  Brake  Co.  [C.  C.  A.]  135  F. 
774. 

35.  See    4    C.    L.    952. 

36.  Hayes-Toung  Tie  Plate  Co.  v.  Bt. 
Louis   Transit    Co.    [C.    C.   A.J    137    W.    80. 

3T,  as.  Fox  V.  Knickerbocker  Engraving 
Co.,   140  F.    714. 
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ing  suit  for  infringement  defendant  begins  the  use  of  another  alleged  infringing 
"device,  the  court  may  permit-  the  question  of  second  infringement  to  be  brought  in 
by  supplemental  bill.*"  In  pleading  defenses  it  is  not  sufficient  merely  to  allege 
that  a  patent  is  void,  but  anticipation,  prior  use,  want  of  patentable  invention,  etc., 
must  be  set  up  if  relied  on.*^  Where  the  answer  denies  that  the  patentee  was  the 
first  iaventor  of  the  improvement  described  in  the  patent  named  in  the  bill,  giving 
its  number,  it  sufficiently  raises  the  issue  of  iavention,  although  the  title  of  the 
patent  as  stated  may  be  technically  inaccurate.*^  A  plea  to  a  bill  for  infringement 
that  defendant  had  leased  its  plant,  machinery,  etc.,  to  another,  and  had  not  in- 
fringed complainant's  devices  since  that  time,  and  had  no  present  intention  of  do- 
ing so,  was  insufBcient  in  view  of  the  uncertainty  of  the  lease  and  lessee,  and  in  view 
of  the  admitted  infringement.*?  A  defendant  is  chargeable  .with  laches  if  he  fails 
to  present  to  the  appellate  court  his  claim  of  the  expiration,  pending  an  appeal  of 
the  patent  claimed  to  have  been  infringed,  because  of  the  expiration  of  a  foreign 
patent  for  the  same  invention,  and  the  court  may  deny  him  leave  to  file  a  supple- 
mental bill  to  present  the  question  after  the  case  is  determined  on  the  merits,  except 
on  terms.**  The  validity  of  a  patent  may  be  questioned  by  demurrer  to  a  bill 
for  infringement,*^  but  such  a  demurrer  can  be  sustained  only  where  the  question 
of  invention  is  absolutely  free  from  doubt,*"  and,  upon  demurrer,  the  court  will 
consider  only  matters  shown  upon  the  face  of  the  patent,  and  matters  of  common 
and  general  information,  known  to  the  court  to  be  reliable  and  to  have  been  pub- 
lished prior  to  the  application  for  the  patent.*^  A  petition,  in  the  nature  of  a 
supplemental  bill,  to  bring  in  the  successor  of  a  corporation  against  which  a  decree 
for  an  injunction  and  accounting  had  been  obtained,  is  multifarious,  it  also  asking 
that  such  successor  be  required  to  pay  whatever  was  found  due  on  the  accounting 
and  all  damages  growing  out  of  transactions  with  the  original  defendant.*^ 

Evidence.*^ — The  court  will  take  judicial  notice  of  the  shape  of  the  conven- 
tional bushel  basket."" 

Interlocutory  and  final  decree.^^ — ^A  circuit  court  decree  sustaining  the  validity 
of  a  patent,  and  granting  a  permanent  injunction  and  reference  for  an  accounting, 
although  affirmed  by  the  court  of  appeals,  is  interlocutory  merely  and  not  final  on 
the  questions  of  validity  of  patent  and  infringement.^"  A  judgment  generally  binds 
only  those  who  are  parties  to  the  record  or  assume  control  of  the  defense."^    If  any 


39.  Bviaenoe  held  sufficiently  material  to 
warrant  tlie  reopening  of  the  case,  and  not 
accessible  before.  Diamond  Drill  &  Mach. 
Co.  V.  Kelley  Bros.  &  Spielraan,  138  F.  833. 
Permission  granted  a  defendant  to  apply  to 
trial  court  for  leave  to  flla  supplemental  bill 
in  the  nature  of  a  bill  of  review,  to  bring 
forward  further  evidence  to  show  the  In- 
validity of  No.  433,791,  for  a  coil-clasp. 
Kelley  v.  Diamond  Drill  &  Mach.  Co.  [C.  C. 
A.]  136  F.  855. 

40.  Chicago  Grain  Door  Co.  v.  Chicago,  B. 
&  Q.  B.   Co.,   137   F.   101. 

41.  Australian  Knitting  Co.  v.  Gormly, 
138  F.  92. 

4a.  The  bill  stated  that  the  patent  was 
for  improvements  in  making  "composite  and 
other  wheels,"  while  the  answer  alludes  to 
it  as  an  improvement  in  casting  "composite 
or  other  car  wheels."  Robinson  v.  American 
Car  &  Foundry  Co.  [C.  C.  A.]  135  F.  693. 

43.  The  defendant  having  infringed,  the. 
presumption'  was  that  it  would  infringe 
again,  and  there  was  nothing  in  the  plea 
to     overcome     such     presumption.     General 


Elec.   Co.  V.  Bullock   Elec.   Mfg.   Co.,    138   F. 
412. 

44.  Westinghouse  Elec.  &  Mfg.  Co.  v. 
Stanley  Instrument  Co.  [C.  C.  A.]  138  F.  823, 
applying  In  re  Game  well  Fire  Alarm  Tele- 
graph Co.    [C.  C.  A.]   73  P.  908. 

45.  General  Elec.  Co.  v.  Campbell,  137  F. 
600. 

46.  Demurrer  to  No.  726,293,  for  new  and 
useful  improvements  in  exhausting  electric 
lamps,  overruled.  General  Eleo.  Co  v. 
Campbell,  137  F.  600. 

47.  General  Elec.  Co.  v.  Campbell.  137  F. 
600. 

48.  Western  Tel.  Mfg.  Co.  v.  American 
Elec.    Tel.    Co.,    137    F.    603. 

49.  See  4  C.  li.  953. 

50.  Action  for  infringement  of  a  patent 
for  a  design  for  a  basket.  Roberts  v.  Ben- 
nett [C.  C.  A.]   136  P.  193. 

51.  See  i  C.  L.   953. 

,,5\  Australian    Knitting    Co.    v.    Gormly. 
138  F.  92. 

53.  A  manufacturer  who  voluntarily  as- 
sists   a    purchaser    in    defending    a    suit    for 
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accounting  for  profits  is  decreed,  such,  decree  goes  only  against  the  party  who,  by 
the  use  and  sale  of  the  infringing  device,  has  made  the  profits."* 


PAtrPEBS.1 

Settlement  and  removal  of  paupers.^ — A  person  may  establish  a  settlement  in  a 
poor  district  by  the  payment  of  taxes,  after  he  has  received  relief  from  such  poor 
district,  if  it  appears  that  the  taxes  were  not  paid  out  of  money  furnished  him  for 
relief  by  the  district.^  But  the  assessment  of  a  tax  against  a  pauper,  not  coupled 
with  its  payment  or  his  recognition  of  it  as  an  existing  liability,  is  not  evidence  of  his 
place  of  residence.*  Statutes  providing  for  loss  of  settlement  by  absence  for  a  given 
period  are  not  retroactive."  A  married  woman  who  lived  with  her  husband  in  a  town 
where  he  last  resided,  supporting  himself  and  family,  does  not  gain  a  residence  there 
in  her  own  right  or  derive  one  there  from  her  husband,  so  as  to  make  such  town  liable 
to  another  town  in  which  she  lives  for  support  furnished  her  as  a  pauper  after  her 
husband's  death."  The  fact  that  a  pauper  joined  a  lodge  in  a  certain  town  is  not  evi- 
dence that  he  was  a  legal  resident  of  such  town.^  The  county  in  which  persons  re- 
side at  the  time  they  become  paupers  is  the  one  liable  for  their  support.'  One  who 
is  not  a  pauper  at  the  time  of  his  removal  and  who  is  self-supporting  during  a  year 
in  his  new  place  of  residence  acquires  a  settlement  therein."  A  notice  by  the  overseer 
of  the  poor  of  the  town  to  which  such  person  has  removed  to  the  town  from  which  he 
came  that  aid  had  been  supplied,  which  notice  was  in  fact  untrue,^"  does  not  prevent 
the  acquisition  of  such  new  settlement.^^  Statutes  governing  the  method  of  perfect- 
ing appeals  from  orders  of  removal  of  paupers  must  be  followed.^^ 

Liability  of  municipalities  for  support  and  aid.^^ — The  obligation  of  municipal 
corporations  to  care  for  and  support  the  indigent  and  infirm  is  wholly  statutory.'* 
A  county  board  may  make  reasonable  rules  and  regulations  governing  the  giving  of 
aid  to  persons  as  required  by  statute,  but  cannot  limit  its  duty  to  a  particular  class 
of  persons  other  than  those  embraced  in  the  statute,  or  make  its  relief  dependent  on 


Infringement,  but  Is  not  a  party  to  the  rec- 
ord and  is  not  shown  to  have  assumed  con- 
trol of  the  defense,  is  not  concluded  by  such 
a  decree  for  complainant  as  to  validity  of 
the  patent,  and  so  estopped  from  setting  up 
new  defenses  in  a  suit  against  him  for  In- 
fringement. Australian  Knitting  Co.  v. 
Gormly,  138  F.   92. 

54.  Glucose  Sugar  Refining  Co.  v.  St. 
Louis  Syrup  &  Preserving  Co.,  136  F.  504. 

1.  Topics  related  to  this  are  Asylums  and 
Hospitals,  5  C.  L.  301;  Costs  (suits  in  forma 
pauperis),  5  C.  L.  842;  Health  (expense  of 
care),  5  C.  L.  1641. 

a     See  4  C.  L.  954. 

3.  Franklin  Tp.  v.  Rayburn  Tp.,  23  Pa. 
Super., Ct.  522. 

4.  City  of  Rockland  v.  Union  [Me.]  60  A. 
705. 

5.  Rev.  Laws,  c.  80,  §  6,  providing  that 
all  persons  who  are  absent  from  the  com- 
monwealth for  10  consecutive  years  shall 
lose  their  settlement,  is  not  retroactive. 
City  of  Lawrence  v.  Methuen  [Mass.]  73  N. 
E.   860. 

0.  Town  of  Jericho  v.  Morristown,  77  "Vt. 
367,   60  A.   233. 

7.  City  of  Rockland  v.  Union  [Me.]  60  A. 
705.  ^     ^ 

8.  At  time  of  removal  from  L.  to  O.  coun- 
ty a  husband  and  wife  were  well  and  strong, 


had  some  furniture,  $feO  in  money,  and  provi- 
sions to  last  some  months.  They  paid  tha 
expense  of  removal.  Hence  they  were  not 
then  paupers,  and  when  wife  and  family 
were  later  deserted  O.  county  became  liable 
for  their  support,  under  Comp.  Laws,  §  4502. 
Superintendents  of  Poor  of  Livingston  Coun- 
ty V.  Superintendents  of  Poor  of  Oakland 
County  [Mich.]  104  N.  W.  978.  Under  Laws 
1896,  c.  225,  §§  2,  42,  51,  the  county  or  town 
in  which  a  person  becomes  a  pauper  is  lia- 
ble for  his  support,  though  he  has  previous- 
ly gained  a  settlement  elsewhere,  which  he 
has  not  lost.  Delaware  County  v.  Delaware, 
105  App.  Div.   129,  93  N.  T.  S.   954. 

».  Under  Laws  1896,  c.  225,  §§  40,  41.  In 
re  Kelly.  46  Misc.  548,  95  N.  Y.  S.  53. 

10.  Merely  giving  a  letter  to  an  employer 
which  caused  him  to  pay  employe's  wages 
to  his  wife  was  not  giving  aid.  In  re  Kelly, 
46    Misc.    548,    95    N.   T.    S.    53. 

11.  In  re  Kelly,  46  Misc.  548,  95  N.  T.  S. 
53. 

12.  Under  act  of  March  16,  1868,  P.  L.  45. 
separate  exceptions  must  be  taken  to  any 
particular  finding  of  fact  or  conclusion  of 
law  alleged  as  error.  Franklin  Tp.  v.  Ray- 
burn  Tp.,   23  Pa.   Super.  Ct.  522. 

13.  See  4  C.  L.  954. 

14.  Copple  V.  Davie  County  Com'rs,  138 
N.  C.  127,  50  S.  B.  574. 
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certain  lines  of  conduct.^'  In  Illinois  the  primary  duty  to  furnish  aid  to  poor  per- 
sons not  coming  within  the  definition  of  paupei's,  who  may  fall  sick  and  are  unable 
to  relieve  themselves,  is  on  the  county  and  not  on  the  city/"  and  a  city  which  has 
furnished  such  aid  and '  has  given  notice  thereof  to  the  county  may  recover  the 
reasonable  value  of  services  rendered  from  the  county.^^  Counties  are  not  liable  for 
services  rendered  poor  persons  unless  there  is  a  contract  made  by  the  proper  county 
officers  in  express  terms,^*  or  unless  the  services  are  rendered  by  their  request  and 
under  circumstances  from  which  a  contract  may  be  inferred.^"  In  Illinois,  county 
boards  have  power  to  contract  with  physicians  to  render,  by  the  year,  services  to  such 
persons  as  the  county  is  liable  to  supply  with  such  aid.^"  A  physician  so  employed 
cannot  recover  extra  compensation  for  services  called  for  by  his  contract.^^ 

Repayment  by  indigent  or  relatives.^^ — At  common  law  the  furnishing  of  support 
to  an  indigent  person  raises  no  implied  promise  to  repay  on  the  part  of  the  indigent.^' 
In  Oregon,  the  county  court,  sitting  in  the  transaction  of  county  business,  has  no 
power  to  adjudge  a  forfeiture  against  a  relative  of  a  pauper  for  nonsupport.^*  The 
statute  gives  the  county  court  no  such  power,  but  only  the  right  to  recover  against 
a  delinquent  relative  in  an  action  before  a  Justice  or  court  of  competent  jurisdiction, 
a  sum  deemed  proper  for  the  pauper's  support."^  In  Iowa,  a  grandfather  is  not 
liable  for  the  support  of  indigent  grandchildren  where  it  is  not  shown  that  the  father 
is  unable  to  support  them.-"  To  render  a  father  liable  for  the  support  of  an  adult 
child,  under  the  Iowa  statutes,  it  must  appear  that  the  child  is  under  some  mental 
or  physical  disability.  ^^  The  Wisconsin  statute  authorizing  recovery  from  the  father 
or  children  of  the  indigent,  under  certain  circumstances,  is  prospective  only,  and  no 
recovery  can  be  had  from  a  son  for  past  contributions  to  his  pauper  father  before 
proceedings  to  compel  the  son  to  contribute  are  brought.^'  , 


15.  Rule  providing-  that  aid  should  be 
withheld  from  persons  who  engage  in  riots 
or  la"wlessness  or  violate  statutes  or  go  out 
on  strikes  or  refuse  or  neglect  to  accept 
available  work,  held  void.  City  of  Spring- 
Valley   V.    Bureau   County,    115   111.   App.    545. 

16.  City  of  Spring  Valley  v.  Bureau  Coun- 
ty, 115  111.  App.  545.  It  is  the  duty  of  a 
county  to  furnish  medical  aid  to  sick  per- 
sons who  do  not  come  within  the  definition 
of  paupers,  but  who  are  unable  to  pay  for 
such  services,  though  such  county  has  not 
appointed  overseers  of  the  poor  or  made 
rules  and  regulations  for  the  giving  of  such 
services.  City  of  Chester  v.  Randolph  Coun- 
ty,  112   111.   App.    510. 

17.  City  of  Chester  v.  Randolph  County, 
112    111.    App.    510. 

18.  Copple  V.  Davie  County  Com'rs,  138 
N.  C.  127,  50  S.  E.  574.  A  county  is  not  lia- 
ble for  medical  services  rendered  a  pauper 
unless  the  services  were  procured  to  be  ren- 
dered by  one  having  authority  to  bind  the 
county.  Under  Rev.  St.  1898,  §  1517,  tliree 
members  of  county  board  had  no  power  to 
bind  county  by  requesting  the  rendition  of 
such  services.  Hittner  v.  Outagamie  Coun- 
ty   [Wis.]    105    N.    W.    950. 

19.  County  health  superintendent  or- 
dered an  insolvent  smallpox  patient  re- 
moved to  a  private  pest  house  where  plain- 
tiff, at  the  superintendent's  request,  took  care 
of  him.  The  county  pest  house  was  not 
ready  for  use,  and  the  services  rendered  by 
plaintiff  were  necessary.  Held  county  lia- 
ble for  plaintiff's  services.     Copple  v.  Davie 


County  Com'rs,    138   N.   C.    127,    50   S.    E.    574. 
20,  21.     Cochran   v.   Vermilion  County,   113 
111.   App.  140. 

22.  See  4  C.  L.   954,  notes  9-12. 

23.  No  implied  promise  to  pay  for  sup- 
port of  insane  person  where  county-  court 
ordered  county  to  take  charge  of  such  per- 
son, under  a  statute  charging  counties  with 
burden  of  supporting  indigent  insane. 
Charlton  County  v.  Hartman,  190  Mo.  71, 
88  S.  W.  617.  Rev.  St.  1899,  §  3697,  pro- 
viding for  recovery  of  cost  of  maintenance 
of  insane  persons  from  those  legally  bound 
to  support  such  persons  when  they  are  able 
to  pay  does  not  authorize  recovery  from 
guardian  of  insane  person  who  has  been 
committed  to  the  care  of  the  county  by  order 
of  the  county  court,  though  the  guardian 
afterwards  acquires  funds  belonging  to  the 
Tvard.     Id. 

Paling  v.    Multnomah   Co.    [Or.]    80   P. 


24. 

1009. 
25. 

2654. 


Construing    B.     &    C.    Comp.    5§    2663, 
Fallng    V.     Multnomah     County     [Or.] 
80  P.  1009. 

26.  Under  Code  §  2217.  Monroe  County  v. 
Abegglen   [Iowa]    105  N.  W.   350. 

27.  Under  Code  §§  2216,  2252,  father  not 
liable  for  support  of  child,  a  divorced  wife 
with  children,  who  -was  able  to  and  did  work 
out,  though  she  did  not  consider  that  she 
■was  earning  a  sufficient  living.  Monroe 
County    v.   Abegglen    [Iowa]    105    N.    W.    350. 

28.  Town  of  Saxville  v.  Bartlett  [Wis  ] 
105  N.  W.   1052. 
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PAWNBROKERS.  2» 
PAYMENT    AND    TENDER. 


§  1.  Mode  and  Sutficlency  of  Payment  or 
Tender  (9S7).  To  and  By  Whom  (987). 
Manner  of  Payment  (987).  Sufficiency  of 
Tender    (987).     Medium    (988). 

§  2.     Application   of   Payments    (990). 

§  3.     Dffect    of   Payment    or   Tender    (991). 


§  4.     Payment  or  Tender  as  an  Issne  (992). 

A.  Pleading    (992). 

B.  Evidence    (992). 

C.  Limitations   (994). 

D.  Questions  of  Law  and  Fact   (994). 


Scope  of  article. — This  title  does  not  include  discharge  by  novation/"  release/^ 
or  accord  and  satisfaction/^  nor  does  it  include  payment  into  court/^  nor  matters 
peculiar  to  negotiable  paper. ^* 

§  1.  Mode  and  sufficiency  of  payment  or  tender.  To  and  by  whom.^^ — Pay- 
ment may  be  to  any  agent  authorized  to  collect^"  and  is  binding  without  the  payor's 
tracing  the  fund  through  the  hands  of  the  agent  and  into  those  of  the  principal." 
One  who  is  given  a  note,  secured  by  mortgage,  for  collection  cannot  rightfully  ac- 
cept anything  but  money  in  payment,'^  but  if  he  takes  a  new  mortgage  on  the 
realty,  and  by  its  use  prcxiures  means  to  pay  off  the  first  mortgage  before  his  au- 
thority to  collect  is  terminated,  his  authority  is  thereby  executed  and  the  first 
mortgage  debt  and  lien  extinguished.^"  This  is  the  legal  effect  of  the  agent's  act 
regardless  of  whether  the  money  in  due  course  or  otherwise  reached  the  rightful 
owner,  authority  to  collect  being  presumed  to  continue  while  he  had  possession  of 
the  securities.*" 

Manner  of  payment.*'^ — The  law  requires  that  the  debtor  must  seek  the  resi- 
dence of  the  creditor  for  the  purpose  of  discharging  the  debt.*^  Where  money 
sent  by  an  unsafe  method  not  authorized  by  the  creditor  is  lost,  there  is  no  pay- 
ment.*' 

Sufficiency  of  tender.** — To  constitute  a  valid  tender  there  must  be  an  un- 
conditional offer  of  the  amount  tendered,*"  and  it  must  be  the  whole  debt  due.** 
There  must  also  be  not  only  readiness  and  ability  to  perform  but  actual  produc- 
tion of  the  money  or  other  thing  to  be  delivered.*^     A  tender  must  be  made  to  a 


29.  No  cases  have  been  found  for  this 
subject  since  the  last  article.     See  4  C.  L.  955. 

30.  See  Novation,  6  C.  L.  826. 

31.  See    4   C.   L.   1270. 

32.  See  Accord  and  Satisfaction,  5  C.  L.  14. 

33.  See  Payment  into  Court,   6  C.  L.  994. 

34.  See  Negotiable  Instruments,  6  C.  L.  777. 

35.  See   4  C.  L.   956. 

3«.  Holder  of  notes  gave  them  to  a  bank 
for  collection  and  latter  forwarded  them  to 
another  bank  which  collected.  Held  pay- 
ment to  second  bank  was  payment  to  payee. 
Porter  v.  Roseman  [Ind.]  74  N,  B.  1105. 
Whether  person  posing  as  "agent"  was 
authorized  to  receive  payment,  held  a  ques- 
tion of  fact  for  jury.  Held  v.  Walker,  25 
App.  D.  C.  486.  Mortgagee  assigned  mort- 
gage but  did  not  have  assignment  recorded, 
and  continued  to  collect  interest  for  the  as- 
signee and  to  turn  over  coupons  to  the 
mortgagor  without  notifying  him  of  the  as- 
signment. Held,  mortgagee  was  assignee's 
agent  and  payment  of  the  principal  and  in- 
terest to  the  mortgag-ee  was  payment  to  the 
assignee.  Pennypacker  v.  Latimer  [Idaho] 
81  P.   55. 

37.  Payment  by  treasurer  to  secretary 
of  corporation  in  his  official  capacity  held 
to  be  payment  to  corporation.  Indiana 
Trust  Co  V  International  Bldg.  &  Loan 
Ass'n   [Ind.  App.]    74  N.  B.   633. 


38,  39,  40.  Friend  v.  Tahr  [Wis.]  104  N. 
W.   997. 

41.  See   4   C.   L.   956. 

42.  Stumpf  V.  Hallahan,  101  App.  Div.  383, 
91  N.   T.   S.   1062. 

43.  Where  the  maker  of  a  note  sent  mon- 
ey to  the  holder  by  unregistered  letter'  be- 
fore maturity  or  demand,  and  the  money 
was  not  received  by  the  holder,  who  had  not 
authorized  the  maker  to  send  the  money  in 
the  manner  and  at  the  time  he  sent  it,  there 
was  no  legal  payment.  Gaar,  Scott  &  Co.  v. 
Taylor  [Iowa]   105  N.  W.  125. 

44.  See  4   C.  L.  957. 

45.  Mann  v.  Roberts  [Wis,]  105  N.  W.  785. 

46.  Mann  v.  Roberts  [Wis.]  105  N.  W.  785. 
A  tender  which  is  made  conditional  upon  its 
acceptance  as  a  full  liquidation  is  not  a 
legal  tender.  Hess  v.  Peck,  111  111.  App.  111. 
In  a  suit  to  remove  a  cloud  on  title,  a  ten- 
der to  the  holder  of  a  tax  title  of  a  sum 
greater  than  the  amount  due  is  not  rendered 
conditional  by  a  writing  stating  the  tender 
to  be  In  full  payment  of  two-thirds  of  the 
amount  paid  at  the  sale,  and  for  taxes,  costs, 
charges,  and  expenses,  with  legal  interest, 
and  also  stating  that  it  was  for  the  redemp- 
tion of  the  lot  as  to  his  interest.  Glos  t. 
Dyche,    214  111.    417,    73   N.   B.    757. 

47.  Leask  v.  Dew,  102  App.  Div.  529,  92 
N.    T.    S.     891.     There    must    be    actual    pro- 
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person  authorized  to  receive  it*^  and  to  the  party  intended  to  be  bound.*®  Formal 
requisites  of  a  tender,  such  as  actual  production  of  the  money  or  thing  tendered/" 
may  be  waived  by  some  positive  act  or  declaration  of  the  creditor^'-  amounting  to 
a  positive  and  unqualified  refusal.  ^^  A  refusal  of  a  tender  on  a  certain  ground 
is  a  waiver  of  other  objections.^^  While  formal  requisites  of  a  tender  may  be 
waived,  there  can  be  no  waiver  unless  there  was  ability  to  perform."*  A  tender 
imder  a  contract  is  excused  when  the  opposite  party  has  repudiated  the  contract.'" 
A  tender  must  be  kept  up,  but  it  is  sufficient  if  the  party  making  it  holds  himself 
ready  to  pay  at  all  times."" 

Medium.^'' — United  States  currency  at  the  rate  of  exchange  provided  by  act 
of  Congress  must  be  accepted  in  payment  of  an  obligation  incurred  and  paj'able 
in  Porto  Eico,  where  the  contract  does  not  expressly  provide  otherwise."' 

A  note,""  draft,*"  order,*^  or  check,'^  does  not  constitute  payment  of  the  debt 


duction  of  the  money.     Bolton  v.  Amsler,  95 
N.  T;  S.  481,  482. 

48.  Superintendent  and  general  manager 
of  company,  who  was  agent  with  whom 
third  person  contracted,  was  proper  person 
to  make  tender  to.  Birmingham  Paint  & 
Roofing  Co.  V.  Crampton    [Ala.I   39   So.   1020. 

49.  Plaintiff  was  Indebted  to  defendant, 
and  the  latter  conspired  with  a  third  person 
and  induced  plaintiff  to  execute  to  the  third 
person  a  bill  of  sale,  representing  that  it 
was  a  mortgage.  Held,  a  tender  by  plaintiff 
to  recover  the  property  was  properly  made 
to  the  defendant,  he  being  the  beneficiary  of 
the  fraud.  Harris  v.  Staples  [Tex.  Civ. 
App.]  13  Tex.  Ct.  Rep.  988,  89  S.  W.  801. 

50.  Where  an  offer  to  pay  at  any  time 
was  made,  but  other  party  declared  he 
would  not  accept  it,  actual  production  of 
the  money  was  not  essential  to  the  validity 
and  effect  of  the  tender.  Birmingham  Paint 
&  Roofing  Co.  V.  Crampton  [Ala.]  39  So.  1020. 

51.  A  waiver  of  actual  production  of  mon- 
ey must  be  shown  by  some  positive  aj3t  or 
declaration  of  the  creditor.  Bolton  v.  Am- 
sler, 95  N.  T.  S.  481. 

52.  The  objection  that  a  tender  was  de- 
fective is  not  available  where  there  was  a 
positive  and  unqualified  refusal.  Simonson 
V.  Lauck,  93  N.  T.  S.  965.  Actual  production 
of  money  waived  where  creditor  declared  he 
would  not  receive  it.  Birmingham  Paint  & 
RooAng  Co.  V.  Crampton  [Ala.)  39  So.  1020. 
"Where  agent  of  vendee  in  contract  for  sale 
of  land  demanded  deed,  stating  that  balance 
would  be  paid  on  delivery  of  deed,  and  ven- 
dor's agent  refused,  saying  that  his  princi- 
pal "would  not  sign  the  deed  as  the  price 
was  inadequate,  such  facts  tended  to  show 
a  waiver  of  the  tender  of  the  balance  of  the 
purchase  price.  Miller  v.  Smith  [Mich.]  12 
Det.   Leg.  N.    249,    103  N.  W.   872. 

53.  Where  a  tender  is  refused  on  the 
ground  that  the  money  was  not  derived 
from  the  proper  source,  the  objection  that 
the  tender  was  conditional  is  thereby  waived. 
Rankin  v.  Rankin,  216  111.   132,  74  N.   E.  763. 

54.  lieask  V.  Dew,  102  App.  I>iv.  529,  92 
N.  Y.  S.  891. 

55.  Whether  or  not  the  fact  of  repudia- 
tion was  known  to  the  person  bound  to 
make  tender  at  the  time.  Osgood  v.  Skinner, 
111  ni.  App.  606. 

56.  Birmingham  Paint  &  Hoofing  Co.  v. 
Crampton  [Ala.]   39  So.  1020. 


57.  See  4  C.  L.  956.  Also  ante  §  1,  To  and 
by  w^hom. 

58.  Contract  for  sale  of  plantation  in  1894 
provided  for  payment  in  money  current  in 
the  province  at  the  rate  of  100  oentavos  for 
each  peso.  Held,  obligation  due  in  Septem- 
ber, 1900,  could  be  liquidated  with  United 
States  currency  at  the  rate  of  60  cents  for 
each  peso,  under  Act  April  12,  1900,  §  11. 
Contract  did  not  require  100  cents  for  each 
peso.  Serralles'  Succession  v.  Esbri,  26  S. 
Ct.  176. 

59.  A  note  is  not  absolute  payment  un- 
less there  is  an  express  agreement  by  the 
creditor  to  receive  it  as  such.  City  of  Phil- 
adelphia v.  Neill,  211  Pa.  353,  60  A.  1033.  A 
note  is  not  payment  but  only  evidence  of 
the  indebtedness.  On  default,  the  creditor 
may  sue  on  the  original  demand  and  bring 
the  note  into  court  to  be  delivered  upon 
trial.  Hilderbrandt  v.  Fallot,  92  N.  Y.  S.  804. 
A  promissory  note  given  for  an  antecedent 
debt  does  not  operate  to  discharge  the  debt 
in  the  absence  of  an  agreement  that  it 
shall  have  such  effect,  but  it  does  extend 
the  credit  until  the  note  matures.  Taylor  v. 
Wahl  [N.  J.  Law]  60  A.  63.  The  taking  of 
a  second  note  and  mortgage  does  not  of  it- 
self discharge  tlie  original  security  unless 
it  is  intended  so  to  operate.  Dawson  v. 
Thigpen,  137  N.  C.  462,  49  S.  E.  959.  A  pre- 
mium note  is  not  payment  when  it  ex- 
pressly provides  that  unless  paid  when  due 
the  policy  should  lapse,  as  for  nonpayment 
of  premium  when  due.  Union  Mut.  Life  Ins. 
Co.  V.  Adler  [Ind.  App.]  73  N.  B.  835.  Where 
as  part  of  the  consideration  of  a  sale  of 
property  defendant  was  induced  to  assume 
the  liability  of  the  seller  to  plaintiff  under 
an  indemnity  contract,  held,  defendant  was 
not  discharged  from  liability  by  reason  of 
plaintiff's  act  in  accepting  notes  of  the 
seller,  who  w^as  insolvent,  as  mere  evidence 
of  his  indebtedness.  Waas  v.  Anderson 
[Conn.]  61  A.  433.  In  the  absence  of  a 
special  agreement  to  the  contrary  the  mere 
acceptance  by  the  creditor  from  his  debtor 
of  a  note  or  check  of  a  third  person  to  the 
creditor's  order  for  a  pre-existing  indebted- 
ness is  not  absolute  but  merely  conditional 
payment,  defeasible  on  the  dishonor  or  non- 
payment of  the  note  or  check,  in  which  case 
the  debtor  remains  liable  on  the  original 
debt.  Hummelstown  Brownstone  Co  v 
Kneer,  25  Pa.  Super.  Ct.  465.     Creditor  took 
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in  the  absence  of  an  express  agreement  to  the  contrary,"'  or  circumstances  creating  an 
estoppel  to  deny  an  acceptance  as  payment."*  The  burden  of  proving  such  an  agree- 
ment is  on  the  debtor."'  A  debt  cannot  be  discharged  by  gift  of  the  creditor.  The  debt- 
or must  give  something  either  in  money,  property  right,  or  service.""  Mere  destruc- 
tion"^ or  surrender"*,  of  a  note  does  not  extinguish  the  indebtedness.  The  transfer 
and  assignment  of  an  indebtedness  from  one  person  to  another  is  never  a  payment 
of  the  indebtedness."®  Where  the  maker  of  a  note  is  a  member  of  a  committee  to 
which  the  note  is  assigned,  the  assignment  is  not  a  discharge  of  the  note,  such  re- 
sult not  being  intended.'^"     A  bond  to  secure  repayment  of  fimds  deposited  by  a 


note,  believing  It  to  be  Indorsed  as  agreed, 
and  on  discovering  it  was  not  Indorsed, 
objected.  Held,  he  could  recover  on  the 
original  demand,  though  he  had  not  returned 
the  note,  no  demand  for  its  return  having 
been  made.     Spiro  v.  Maiman,  94  N.  T.  S.  358. 

60.  Unless  expressly  so  understood  and 
agreed  the  acceptance  of  a  draft  from  a 
debtor  does  not  merge  the  debt  or  operate 
as  a  payment.  Virginia-Carolina  Chemical 
Co.  V.  McNair   UN.   C]    51  S.  E.   949. 

61.  Where  in  awarding  a  contract  for 
the  construction  of  a  factory  the  owners 
specify  that  the  contractors  shall  accept  in 
part  payment  an  order  on  a  citizens'  com- 
mittee for  a  sum  supposed  to  have  been  sub- 
scribed to  secure  the  location  of  the  factory 
at  that  place,  and  the  contractor  marks  the 
letter  embodying  the  contract  "acepted," 
but  it  afterward  develops  that  no  citizens' 
committee  was  appointed  and  no  money  was 
raised,  the  order  cannot  be  considered  as 
absolute  payment,  and  the  tender  back  of 
the  order  not  a  prerequisite  to  the  bringing 
of  suit  for  the  amount  due  thereon.  vVeller 
Co.  V.  VPashington  Gordon  &  Co.,  7  Ohio  C. 
C.    (N.  S.)    303. 

63.  Mere  delivery  and  acceptance  of  check 
does  not  constitute  payment  and  is  not  evi- 
dence of  payment.  Interstate  Nat.  Bank  v. 
Ringo  [Kan.]  S3  P.  119.  Giving  a  check 
which  is  never  paid  is  not  an  extinguish- 
ment of  the  original  debt  unless  accepted 
absolutely  as  payment.  Sharp  v.  B.  Nathan 
Mercantile  Co.  [Ark.]  88  S.  W.  305.  Book 
entry,  upon  receipt  of  check,  is,  in  case  of 
nonpayment  of  check,  evidence  of  condition- 
al payment  only.  Interstate  Nat.  Bank  v. 
Ringo  [Kan.]  83  P.  119.  The  giving  of  an 
order,  check,  or  other  paper  in  payment  of 
a  debt  and  its  acceptance  in  due  course  of 
business  does  not  constitute  absolute  pay- 
ment in  the  event  the  paper  proves  worthless, 
unless  it  clearly  appears  that  the  paper  was 
accepted  in  satisfaction  and  without  regard 
to  its  proving  to  be  of  the  value  for  which 
It  was  accepted.  Weller  Co.  v.  Washington 
Gordon  &  Co.,  7  Ohio  C.  C.  (N.  S.)  303.  Evi- 
dence held  to  show  that  checks  were  accept- 
ed for  a  purpose  other  than  as  payments  on 
an  account.  Lewis  v.  England  [Wyo.]  82 
P.  869.  Reliance  on  the  expectation  that  a 
check  win  be  paid  when  presented,  deposit- 
ing it  for  collection  or  credit,  and  drawing 
against  the  account  thus  created  or  aug- 
mented, do  not  make  the  check  payment, 
unless  it  is  itself  paid.  Civ.  Code  1895,  § 
3720.  Charleston  &-  W.  C.  R.  Co.  v.  Pope 
[Ga.]  50  S.  B.  374.  Bank  holding  note  for 
collection  took  indorser's  check,  which  bank 
drawn  upon  said,  upon  inauiry,  would  be 
paid    the  statSment  being  made  by  mistake 


as  to  the  check  referred  to,  and  surrendered 
the  note  to  the  Indorser,  crediting  the 
amount  to  the  owner  of  the  note.  The  check 
"was  not  paid  and  was  returned  to  the  in- 
dorser, who  gave  back  the  note,  the  owner 
being  notified  of  these  facts.  Held  no  pay- 
ment of  the  note.  Interstate  Nat.  Bank  v. 
Ringo  [Kan.]   83  P.   119. 

63.  Evidence  held  to  require  submission 
to  jury  of  question  whether  sublessee's  rent 
note  was  accepted  by  lessor  as  payment  of 
lessee's  note  or  as  security  therefor.  Crow 
V.  Burgin  [Miss.]  38  So.  625.  If  note  was 
in  fact  given  and  received  as  payment  of 
a  cause  of  action  it  was  payment,  and  the 
court  properly  refused  to  charge  that  it  was 
only  prima  facie  evidence  of  payment.  Bel- 
knap v.  Billings  [Vt.]  62  A.  56.  Where  bonds 
were  accepted  by  brokers  as  payment  of  a 
joint  note,  bonds  being  valued  at  their  mar- 
ket value,  this  constituted  payment  so  that 
contribution  could  be  enforced  against  the 
other  joint  obligor.  Hill  v.  Fuller,  188  Mass. 
195,  74  N.  B.  361.  Mortgage  held  to  have 
been  transferred  and  accepted  in  part  pay- 
ment of  goods.  Mahuken  Co.  v.  Pelletreau, 
93  App.  Div.  420,  37  N.  T.  S.  737. 

64.  The  wife  of  one  who  furnished  ma- 
terials to  a  contractor  accepted  the  con- 
tractor's check  and  executed  a  receipt,  and 
her  husband  took  the  check,  indorsed  and 
deposited  it,  thereby  ratifying  his  wife's 
act,  which  was  originally  without  authority. 
Held,  though  the  check  was  not  paid,  hus- 
band was  estopped  to  deny  its  acceptance  as 
payment.  Steffens  v.  Nelson  [Minn.]  102  N. 
W.    871. 

65.  City  of  Philadelphia  v.  Neill,  211  Pa. 
363,  60  A.  1033;  Weller  Co.  v.  Washington 
Gordon  &  Co.,   7  Ohio  C.   C.    (N.   S.)    303. 

66.  White  v.  Black  [Mo.  App.]  90  S.  W. 
1153. 

67.  Destruction  of  a  note  against  an 
estate  by  a  creditor  who  took  the  widow's 
note,  which  was  without  consideration,  did 
not  extinguish  the  debt  nor  tlie  creditor's 
right  against  the  estate.  Grimes  v.  Grimes 
[Ky.]    89   S.   W.    548. 

68.  Surrender  of  note  to  maker  secured 
by  artifice  in  return  for  a  worthless  check 
is  not  payment.  Hogan  v.  Kaiser,  113  Mo. 
App.  711,   88  S.  W.  1128. 

69.  Insolvent  corporation  was  reorgan- 
ized, and  creditors  of  the  old  assigned  claims 
to  the  new  and  took  stock  in  the  new  in 
exchange,  the  Indebtedness  not  being  ap- 
plied on  the  purchase  price  of  property  of 
the  old  corporation.  Held  the  indebtedness 
was  not  paid,  but  new  corporation  acquired 
creditors'  rights  against  the  old.  McBwen 
V.  Harrlman  Land  Co.   [C.  C.  A.]   138  P.  797. 

70.  Welch  V.  Kinney   [Or.]    80  P.   648. 
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public  officer  is  not  performed  by  a  transfer  of  credit  from  the  officer  making  the 
deposit  to  his  successor.'^  But  where  the  hand  to  pay  is  also  the  hand  to  receive, 
payment  is  made  when  the  accounts  are  credited  and  debited.'^  Where  a  draft  is 
sent  to  a  bank  for  collection  and  the  bank  accepts  a  cheek  on  the  drawee's  dep'osit 
for  the  amount  of  the  draft,  the  transaction  amounts  to  a  payment  of  the  draft, 
though  the  bank  is  in  fact  insolvent.'^  A  certified  check  is  payment  to  the  amount 
of  its  face.''*  A  corporate  resolution  setting  aside  real  property  for  the  use  of  the 
creditor  may  constitute  payment  when  so  treated  by  the  parties.'" 

§  2.  Application  of  payments.''^ — A  debtor  has  a  right  to  direct  the  appli- 
cation of  payments  which  he  makes  to  such  obligations  as  he  pleases.^'  If  he  fails 
to  direct  their  application'*  the  creditor  may  apply  them  to  such  obligations  as  he 
pleases,"  including  even  claims  barred  by  limitations.^"  But  if  a  payment  is  not 
actually  applied  to  any  demand  until  litigation  is  begun,  the  creditor's  right  to 
make  such  application  as  he  thinks  proper  is  gone."^  When  neither  debtor  nor 
creditor  directs  any  application,*^  or  when  the  creditor  has  lost  his  right  to  apply 
a  payment  as  he  chooses,*^  the  law  will  make  such  application  as  equity  and  justice 
may  require.  A  partial  payment  made  on  an  account,  no  particular  application 
being  directed  or  made  at  the  time,  is  applied  by  law  to  the  oldest  items  of  the  ac- 
count.**    But  where  a  creditor  has  part  of  his  debt  secured  and  part  unsecured, 


71.  Where  a  bank  in  which  public  money 
was  deposited  gave  a  bond  to  the  county 
treasurer  or  his  successor,  held  that  the 
giving:  of  a  check  for  the  amount  of  the  de- 
posit by  the  treasurer  to  his  successor  did 
not  amount  to  a  payment  relieving  the  bank 
on  the  bond.  Buhrer  v.  Baldwin  [Mich.] 
100  N.   W.    468. 

72.  Where  depositor  draws  check  on 
bank  on  a  deposit  in  the  bank,  payable  to 
the  bank,  a  transfer  of  the  amount  from  one 
account  to  another  would  constitute  pay- 
ment. Patterson  v.  First  Nat.  Bank  [Neb.] 
102  N.   W.   765. 

73.  The  depositor  of  the  draft  and  the 
bank  then  become  creditor  and  debtor,  the 
proceeds  of  the  check  being  mingled  with 
general  funds  of  the  bank,  and  the  deposit- 
or has  no  preference  over  other  creditors 
when  the  bank  closes  its  doors.  North  Car- 
olina Corp.  V.  Merchants'  &  Farmers'  Bank, 
137  N.  C.   697,  50  S.  E.   308. 

74.  St.  Regis  Paper  Co.  v.  Tonawanda 
Board  &  Paper  Co.,   94  N.  T.   S.   946. 

75.  Corporation  being  unable  to  repay 
loan  passed  a  resolution  setting  aside  lots 
to  be  sold  on  the  creditor's  account,  and 
thereafter  recognised  such  lots  as  belonging 
to  her,  paying  to  her  the  proceeds  of  such 
as  were  sold.  Held  the  lots  were  given  as 
payment  of  the  debt  and  the  creditor  was 
entitled  to  have  the  remainder  sold  for  her 
benefit.  Gulfport  Land  &  Improvement  Co. 
V,  Ansley   [Miss.]    40  So.   66. 

76.  See    4    C.   L..    957. 

77.  Civ.  Code  §  1479.  Frutig  v.  Trafton 
[Cal.  App.]  83  P.  70.  The  debtor  in  the  first 
instance  has  the  right  to  designate  upon 
what  indebtedness  a  payment  made  by  him 
shall  be  applied,  and  the  creditor  is  bound  so 
to  apply  it.  Saffer  v.  Lambert,  111  111.  App. 
410. 

78.  Where  payments  were  made  simply  to 
"apply  on  account,"  it  was  held  -there  was 
no  direction  to  apply  them  on  a  portion  of 
the   account  secured  by  note  and  mortgage, 


rather  than  on  the  current  account.  Frutig 
v.  Trafton  [Cal.  App.]  83  P.  70.  Whether 
payments  were  in  fact  made  and  whether 
any  application  of  them  had  been  directed 
or  acquiesced  in  by  the  debtor,  held  issues 
for  the  jury.  Howver  v.  Ingalls,  93  Minn. 
371,  101  N.  W.  604.  Finding  that  debtor  did 
not  direct  application  of  payment  erroneous, 
where  debtor  sent  letter  same  day  as  money 
was  expressed  directing  application,  which 
letter  was  not  received  by  creditor  and  re- 
ceipt showing  different  application  was  re- 
turned by  debtor  with  further  direction  as 
to  application  to  be  made.  Wiilliam  Mul- 
herin  Sons  &  Co.  v.  Stansell,  70  S.  C.  568,  50 
S.   B.  497. 

79.  Evidence  held  to  show  application  of 
payments  to  entire  account,  including  a 
portion  secured  by  note  and  mortgage, 
rather  than  on  the  current  portion  of  the 
account.  Frutig  v.  Trafton  [Cal.  App.]  83 
P.  70.  Where  a  payment  is  made  by  a  debtor 
to  his  creditor,  who  has  more  than  one  de- 
mand against  him,  and  no  directions  are 
given  upon  which  demand  to  apply  the  same, 
the  creditor  may  apply  it  upon  either.  How- 
ver v.  Ingalls,  93  Minn.  371,  101  N.  W.  604; 
Austin  V.  Southern  Home  Bldg.  &  Loan  Ass'n 
[Ga.]  50  S.  E.  382.  When  debtor  made  no 
appropriation  of  proceeds  of  property  cov- 
ered by  two  mortgages,  the  mortgagee  could 
apply  the  same  to  either  debt.  Lyon  v. 
Bass   [Ark.]    89   S.  W.   849. 

80.  Where  money  or  other  property  Is 
delivered  by  way  of  payment  without  direc- 
tion as  to  its  application,  the  creditor  may 
apply  it  upon  any  claim  that  is  due,  whether 
barred  by  limitations  or  not.  McDowell  v. 
McDowell's  Estate,  75  Vt.   401,   56  A.  98. 

81.  Austin  V.  Southern  Home  Bldg.  & 
Loan  Ass'n    [Ga.]  -50  S.  E.    382. 

82.  Saffer    v.    Lambert,    111    m.    App.    410. 

83.  As  where  creditor  made  no  apislica- 
tion  until  after  litigation  had  begun  Austin 
v.  Southern  Home  Bldg.  &  Loan  Ass'n  [Ga  1 
50  S.  E.   382. 
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the  law  does  not  apply  the  payment  to  the  older  items  of  the  account,  but  to  the  un- 
Eecured  debt.^'*  When  money  is  derived  from  a  particular  source  or  fund,  pay- 
ment must  be  applied  to  the  relief  of  such  source  or  fund  unless  there  is  a  mutual 
agreement  to  apply  it  otherwise. '^  Where  mortgagors  are  given  additional  time 
to  pay  a  balance  due  under  a  settlement,  and  allowed  to  remain  on  the  land,  pay- 
ments made  as  rent  will  be  applied,  after  deducting  interest  and  taxes,  on  the  mort- 
gage debt.*^  Where  the  debt  is  in  the  form  of  a  lien  reserved  in  a  deed,  and  spe- 
cific application  was  made  by  the  parties  of  the  early  payments  to  the  extinguish- 
ment of  the  lien,  subsequent  payments  in  the  absence  of  circumstances  indicating 
the  contrary  will  be  presumed  to  have  been  made  for  the  same  purpose.**  In  the 
absence  of  equitable  considerations,  payments  made  by  a  debtor  to  a  creditor  without 
designating  their  application  should  be  applied  to  the  only  debt  shown  to  exist.*" 

§  3.  Effect  of  payment  or  tender."' — Payment  of  a  note  secured  by  mort- 
gage extinguishes  the  lien  of  the  mortgage  without  any  satisfaction  thereof  of  record 
or  in  writing."^  Payment  in  full  by  one  of  two  or  more  joint  obligors  extinguishes 
the  obligation,'^  but  a  decree  of  distribution  of  the  estate  of  a  payee  of  a  note  award- 
ing the  note  to  one  of  the  joint  makers,  is  not  a  payment  of  the  note  or  an  extin- 
guishment of  the  obligation  of  the  other  debtor."*  A  compulsory  payment  may 
be  avoided  by  placing  the  payee  in  statu  quo.'*  A  payment  by  mistake  to  the  wrong 
party  does  not  affect  the  creditor's  right  to  recover.'^ 

A  valid  tender  precludes  recovery  of  interest'*  and  throws  costs  upon  plaintiff, 
if  he  fails  to  recover  more  thaji  the  amount  tendered,"  but  a  tender  of  a  sum  less 
than  that  subsequently  recovered  is  ineffectual  to  defeat  a  recovery  of  costs." 
Where  the  defendant  tenders  and  pays  into  court  a  sum  of  money  less  than  the 
amount  claimed  by  the  plaintiff  and  said  tender  is  refused  and  judgment  rendered 
for  more  than  the  amount  tendered,  upon  appeal  by  the  defendant,  plaintiff  may 
withdraw  the  money  tendered  and  apply  it  on  his  claim  without  barring  his  right 
to  proceed  for  the  balance  claimed."  A  tender  of  the  amount  due  for  stock  may 
render  a  sale  thereof  for  nonpayment  void.^    A  conditional  tender  which  is  refused 


84.  Winston  v.    Farrow    [Ala.]    40   So.   63. 

85.  Bank  of  New  Roads  v.  Kentucky  Re- 
fining- Co.,    27   Ky.   L.   R.    645,    85   S.   "W.    1103. 

86.  This  application  being-  made  by  law, 
the  exclusion  of  proof  of  directions  to  the 
same  effect  was  not  error.  "Winston  v.  Far- 
row [Ala.]  40  So.  63.  Where  there  are  no 
directions  as  to  the  application  of  payments, 
and  the  payment  arises  out  of  proceeds  of 
property  on  which  the  creditor  had  a  lien, 
the  law  will  apply  it  to  the  debt  secured  by 
such  lien.  SafEer  v.  Lambert,  111  111.  App. 
410.  When  property  is  mortgaged  to  secure 
a  debt  and  the  property  is  afterwards  sold 
and  the  proceeds  turned  over  to  the  mort- 
gagee, the  presumption  is  that  both  parties 
intend  to  apply  the  payment  on  the  mort- 
gage debt  and  the  mortgagee  may  so  apply 
it,  though  such  debt  is  not  due.  Lyon  v. 
Bass  [Ark.]  89  S.  W.  849.  Creditor  advanced 
money  so  that  debtor  could  carry  ou  his 
business,  and  after  sale  of  the  property 
turned  the  proceeds  over  to  the  creditor. 
Held  proper  to  apply  proceeds  to  repay  ad- 
vances rather  than  on  prior  debt  secured  by 
deed  given  by  debtor  and  his  wife.     Id. 

87.  This  application  would  be  made  by 
law,  hence  it  was  immaterial  whether  an 
agreement  to  that  effect  was  based  on  a 
sufficient  consideration.  Sadler  v.  Jefferson 
[Ala.]   39  So.  380. 


88,  80.  Bpply  v.  Von  Phul,  7  Ohio  C.  C. 
(N.  S.)   449. 

»0.     See  4  C.  L.  959. 

91.  Friend  v.  Tahr   [Wis.]   104  N.  W.  997. 

92.  Enscoe  v.  Fletcher  [Cal.  App.]  82 
P.  1075. 

03.  Under  Civ.  Code  §  1543  providing 
that  a  release  of  one  joint  obligor  does 
not  extinguish  obligation  of  others.  Fnscoe 
V.   Fletcher   [Cal.   App.]    82  P.   1075. 

94.  Payment  to  induce  trustee  to  convey 
in  accordance  with  trust  agreement  could  be 
avoided  if  trustee  was  given  rights  and 
benefits  to  which  he  was  entitled  under 
trust  agreement  before  he  conveyed.  Teeter 
V.   Veitch   [N.   J.   Bq.]    61   A.   14. 

95.  Headley  Lumber  Co.  v.  Cranford 
[Miss.]    38   So.    548. 

9(t.  After  vendee  has  tendered  purcliase 
money  to  vendor,  who  has  refused  it,  in- 
terest cannot  be  subsequently  demanded  by 
the  vendor  after  a  decree  for  specific  per- 
formance, except  from  the  date  of  tender 
of  the  deed  in  conformity  with  the  decree. 
Hughes  V.  Antill,   23  Pa.   Super.  Ct.   290. 

97.  Reeder  v.  Mason,  7  Ohio  C.  C.  (N.  S.) 
233. 

98.  Hess  V.  Peck,  111  111.  App.   111. 

89.  In  action  before  justice.  Reeder  v. 
Mason,   7   Ohio   C.    C.    (N.    S.)    233. 

1.     Where    $12.60    was   due    on   a,  share    of 
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and  the  condition  of  which  is  never  fulfilled  or  complied  with  is  ineffective  as  an 
admission.^  lu  Colorado  tender  by  a  defendant  is  deemed  to  be  withdrawn  and 
cannot  be  proven  by  plaintiff  unless  the  latter  accepts  the  offer  and  gives  notice 
thereof  within  five  days.^ 

§  4.  Payment  or  tender  as  an  issue.  A.  Pleading.* — Payment  is  a  question 
of  fact,  not  of  law,  and  should  be  set  up  by  plea  or  answer,  not  by  demurrer.'  A 
self-contradictory  plea  is  bad."  Where  plaintiffs  allege  breach  of  a  contract  by 
failure  to  pay  and  that  there  is  a  sum  due,  defendants  may  prove  payment  under  a 
general  denial.'  Proof  of  a  gift  by  the  creditor  is  inadmissible  under  a  plea  of  pay- 
ment.^ Failure  of  a  mortgagee,  who  takes  the  mortgaged  property  by  virtue  of 
his  contract,  to  apply  such  property  on  the  mortgage,  debt,  is  matter  of  defense  in 
a  suit  to  recover  the  balance  of  the  debt.' 

(§4)  B.  Evidence.  Burden  of  proof. ^° — In  an  action  on  contract  for  the 
payment  of  money  the  burden  of  proving  payment  is  on  the  party  alleging  it.^^ 


stock  which  was  advertised  for  sale  upon 
nonpayment  of  that  sum,  the  holder,  as  soon 
as  he  had  notice  of  the  advertisement,  offer- 
ed $15  in  cash  to  the  secretary  and  more 
if  necessary,  which  was  refused.  Held  a 
valid  tender  and  sale  of  stock  was  void. 
Wilson  V.  Duplin  Tel.  Co.   [N.  C]   52  S.  B.  62. 

2.  Mitchell  V.  Pearson  [Colo.]  82  P.  446; 
Id.    82  P.   447. 

3.  Mitchell   v.   Pearson   [Colo.]    82  P.   447. 

4.  See   4  C.  Li.   989. 

5.  Dean   v.  Boyd    [Miss.]    38   So.    297. 

e.  In  an  action  on  a  contract  a  plea  al- 
leging- payment  of  the  contract  price  but 
not  payment  for  extra  work  for  which  suit 
was  brought,  and  further  that  the  alleged 
extra  work  was  included  in  the  contract 
price,  is  not  a  good  plea  of  payment.  Ala- 
bama Jail  &  Bridge  Co.  V.  Marion  County 
[Ala.]   40   So.   100. 

7.  Cunningham  v.  Springer  [N.  M.]  82 
P.    232. 

8.  White  v.  Black  [Mo.  App.]  90  S.  W. 
1153. 

9.  Aultman  &  Taylor  Co.  v.  Meade  [Ky.] 
89  S.  W.  137. 

10.  See  4   C.  L.  959. 

11.  Conkling  v.  Weathereaux  [N.  T.]  73  N. 
B.  1028  (per  Cullen,  C.  J.,  Gray,  O'Brien,  and 
Haight,  JJ.,  concurring  in  dissenting  opin- 
ion as  to  this  point),  Robinson  v.  Bailey,  3,13 
111.  App.  123.  Burden  of  proving  payment 
on  defendant  in  action  on  account.  Swift 
&  Co.  v.  Mutter,  115  III.  App.  374.  Where 
complaint  alleges  a  debt  due  and  the  answer 
alleges  payment,  and  plaintiff  proves  a  debt 
was  contracted,  the  burden  is  upon  defend- 
ant to  prove  payment.  Sanguinetti  v.  Pel- 
ligrini  [Cal.  App.]  83  P.  293.  Where  plaintiff 
pleads  breach  of  a  contract  by  a  failure  to 
pay.  and  that  there  is  a  sum  due  and  de- 
fendant's answer  is  a  general  denial  and 
a  plea  of  payment,  defendant  has  the  bur- 
den of  proof  only  on  the  fact  of  payment. 
Cunningham  v.  Springer  [N.  M.]  82  P.  232. 
The  party  pleading  payment  has  the  bur- 
den of  proving  application  of  the  payment 
to  the  debt  in  suit.  Bastham  v.  Patty  [Tex. 
Civ.  App.]  83  S.  W.  885.  One  resisting  plain- 
tiff's right  to  judgment  on  a  debt  on  the 
ground  of  full  or  partial  payment  has  the 
burden  of  proving  such  payment.  Tom's 
Creek  Coal  Co.  v.  Skeene  [Ky.]  90  S.  W.  993. 
In    action   on   note   indorsed   before    suit   as 


paid,  plaintiff  alleged  it  was  not  in  fact 
paid,  and  defendant  alleged  payment  to 
plaintiff's  husband  as  her  agent.  Held  bur- 
den was  on  defendant  to  prove  payment  and 
authority  of  plaintiff's  husband  to  receive 
it.  United  States  Wringer  Co.  v.  Cooney,  214 
111.  520,  73  N.  B.  803.  Where  depositor  draws 
a  check  on  a  deposit  payable  to  the  bank  or 
order  for  the  purpose,  as  the  depositor 
claims,  of  changing  a  general  deposit  to 
a  tirtie  deposit,  and  the  check  is  indorsed 
"paid"  and  the  bank  seeks  to  avoid  liability 
by  a  plea  of  payment,  the  burden  is  on  the 
bank  to  prove  payment  to  a  third  person  at 
the  request  of  the  depositor.  Patterson  v. 
First  Nat.  Bank  [Neb.]  102  N.  W.  765. 
Where  it  is  shown  that  money  was  given  a 
decedent  either  as  a  loan  or  to  invest,  bur- 
den is  upon  representatives  to  show  pay- 
ment or  an  accounting  by  decedent.  In  re 
Brown's  Estate    [Pa.]    60  A.   149. 

Sutficiency  of  evidence:  Evidence  suffi- 
cient to  show  interest  on  note  had  not  been 
paid.  Yost's  Estate,  23  Pa.  Super.  Ct.  223. 
Evidence  insufficient  to  show  payment  of 
note.  Carpenter  v.  Rosenbaum  [Ark.]  83 
S.  W.  1047.  Evidence  sufficient  to  prove 
claim  against  an  estate  had  been  paid  before 
decedent's  death,  Sanguinetti  v.  Pelligrinl 
[Cal.  App.]  83  P.  293.  Evidence  Insufficient 
to  sustain  defense  of  payment  in  fore- 
closure suit.  Douglas  V.  Miller,  102  App. 
Div.  94,  92  N.  T.  S.  514.  Evidence  held  in- 
sufficient to  show  a  tender  and  a  refusal 
thereof  so  as  to  abate  interest  on  the  claim. 
Andrews  v.  Frierson  [Ala.]  39  So.  512.  Evi- 
dence insufficient  to  establish  payment  by 
claimant  for  drugs  bought  for  defendant.  In  ' e 
Steenwerth,  97  App.  Div.  116,  89  N.  T.  S.  654. 
Evidence  held  not  to  show  payment  of  notes 
though  payments  were  indorsed  thereon. 
McCaffrey  v.  Burkhardt  [Minn.]  105  N.  W. 
971.  Evidence  held  sufficient  to  show  pay- 
ment of  note  and  that  renewal  note  was 
without  consideration.  Hence,  decree  refus- 
ing foreclosure  of  mortgage,  and  setting  it 
aside  affirmed.  Campbell  v.  Miller  [Neb.]  1U3 
N.  W.  434.  Payment  held  proved  by  witness 
who  was  present  when  parties  settled, 
though  proof  by  original  parties  was  impos- 
sible. Bakle  v.  Hagan  [Md.]  60  A.  615.  In 
action  by  an  estate  on  notes  in  possession 
of  obligor,  who  alleged  a  settlement  where- 
by notes  had  been  surrendered,  evidence  held 
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When  an  action  is  not  tipon  contract  for  the  payment  of  money,  but  is  upon  an  obli- 
gation created  by  operation  of  law,  or  is  for  the  enforcement  of  a  lien  where  non- 
payment of  the  amount  secured  is  part  of  the  cause  of  action,  the  fact  of  nonpay- 
ment must  be  alleged  and  proved  by  plaintifE.^^ 

Presumptions^' — The  presumption  of  payment  from  lapse  of  time^*  is  a  pre- 
■  sumption  of  fact  only,  rebuttable  by  evidence  tending  to  show  nonpayment,^"  such 
as  the  institution  of  legal  proceedings  by  the  creditors.^"  Where  the  presumption 
arises,  the  party  alleging  nonpayment  must  prove  his  allegation  by  evidence  of 
more  than  reasonable  certainty.^'  In  determining  the  sufficiency  of  evidence  to 
rebut  the  presumption,  the  relation  of  the  parties  may  be  considered.^'    The  pro- 


in?ufBcient  to  prove  such  settlement.  Bray 
V.  Bray  [Iowa]  103  N.  W.  477.  Proof  that- 
a  payment  was  made  does  not  conclusively 
show  that  it  was  made  and  received  on  the 
oblig-ation  in  suit.  Whether  it  was  so  made 
is  to  be  determined  from  all  the  facts  and 
circumstances  shown.  Robison  v.  Bailey, 
113  III.  App.  123.  Where  in  action  on  note 
defendant  showed  a  receipt  and  a  postal  or- 
der to  payee's  order,  the  two  payments  be- 
ing equal  to  the  note,  but  failed  to  show 
that  such  payments  were  on  the  note,  the 
defense  of  payment  was  not  made  out.  Sil- 
vestri  v.  Saveriano,  95  N.  Y.  S.  580. 

12.  Burden  of  proving  nonpayment  on 
plaintiff  in  an  action  to  enforce  a  legacy 
as  a  lien  on  land.  Conkling  v.  Weatherwax, 
181  N.  T.  258,  73  N.  E.  1028,  three  judges 
dissenting. 

13.  See  4  C.  L.  960. 

14.  A  presumption  of  payment  arises 
when  more  than  twenty  years  have  elapsed 
since  the  accrual  of  the  debt.  Ayres  v. 
Ayres  [N.  J.  Eq.]  60  A.  422.  Presumption  of 
payment  arises  after  30  years  from  time 
w^hen  balance  of  purchase  price  of  land  was 
due.  Berger  v.  Waldbaum,  46  Misc.  4,  93  N. 
T.  S.  352.  Lapse  of  20  years  is  presump- 
tive evidence  of  payment  increasing  in 
strength  with  lapse  of  time  after  the  20 
years.  Luther  v.  Crawford,  116  111.  App.  361. 
By  statute,  a  promissory  note  is  presumed 
to  be  paid  after  ten  years.  United  States 
Wringer  Co.  v.  Cooney,  214  111.  520,  73  N. 
E.  803.  Where  there  was  no  proof  of  non- 
payment and  ward  might  have  sued  guardian 
for  more  than  10  years,  the  facts  warrant- 
ed an  Inference  of  payment.  Love  v.  Love 
[Kan.]  83  P.  201.  Fact  that  certificate  of 
deposit  was  not  presented  for  24  years,  held, 
with  other  evidence,  sufficient  to  show  pay- 
ment. Rosenstock  v.  Dessar,  109  App.  Div. 
10,  95  N.  Y.  S.  1064.  Though  the  lien  of  a 
judgment  against  a  decedent  in  his  lifetime 
continues  indefinitely  against  his  heirs  and 
devisees,  the  presumption  of  payment  arises, 
even  in  such  case,  after  twenty  years.  Rob- 
erts V.  Powell  [Pa.]  60  A.  258.  Purchaser  of 
mortgaged  chattel  after  maturity  of  mort- 
gage debt  may  rely  on  presumption  of  pay- 
ment of  debt  and  will  be  protected  unless 
the  mortgagee  has  exercised  reasonable  dili- 
gence to  find  the  property  after  maturity  of 
the  debt.    Kimball  Co.  v.  Piper,  111  111.  App.  82, 

15.  H'acts  and  circumstances  which  rea- 
sonably tend  to  establish  improbability  of 
payment  are  admissible  to  rebut  the  pre- 
sumption of  payment  from  lapse  of  time. 
Allison's  Ex'r  v.  Wood  [Va.]  52  S.  B.  559. 
Presumption  of  payment  of  note  by  hus- 
band to  wife  rebutted  by  proof  of  acknowl- 
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edgments  of  Indebtedness  by  husband  to  the 
effect  that  he  would  pay  his  wife's  sister  if 
he  outlived  the  wife.  Ayres  v.  Ayres  [N.  J. 
Eq.]    60   A.   422. 

Note.  Says  a  writer  in  the  Michigan 
Law  Review,  approving  Ayres  v.  Ayres  [N. 
J.  Eq.]  60  A.  422:  "A  presumption  of  pay- 
ment arises  at  common  law  after  the  lapse 
of  twenty  years  from  the  maturity  of  the 
indebtedness  which  is  controlling  in  the  ab- 
sence of  evidence  to  rebut  it.  Hillary  v. 
Waller,  12  Ves.  Jr.  239;  Hughes  v.  Edwards, 
9  Wheat.  [U.  S.]  489,  6  Law.  Ed.  142;  Locke 
V.  Caldwell,  91  111.  417.  This  presumption 
is  only  of  fact  and  may  be  rebutted  by  evi- 
dence or  circumstances  showing  nonpayment. 
Sheldon  v.  Heaton.  88  Hun  [N.  Y.]  535; 
Parker  v.  Parker,  52  111.  App.  333;  Puller  v. 
Cushman,  170  Mass.  286.  In  this  it  differs 
from  the  bar  created  by  the  statute  of  limi- 
tations as  that  statute  when  relied  upon  is 
conclusive  although  the  debt  was  not  paid. 
Devereux's  Estate,  184  Pa.  429.  An  acknowl- 
edgment of  the  indebtedness  by  the  debtor 
within  the  time  relied  upon  to  raise  the 
presumption  of  payment  will  rebut  the  pre- 
sumption. Martin  v.  Bowker,  19  Vt.  526; 
Brewis  v.  Lawson,  76  Va.  -36;  Carll  v.  Hart, 
15  Barb.  [N,  Y.]  565.  This  acknowledgment 
need  not, be  accompanied  by  a  promise  to 
pay.  Breneman's  Appeal,  121  Pa.  641;  Colvin 
V.  Phillips,  25  S.  C.  228.  And  it  is  held  that 
the  relationship  existing  between  creditor 
and  debtor  is  an  element  to  be  considered 
together  with  other  circumstances  in  re- 
buttal of  the  presumption.  Knight  v.  Mc- 
Kinney,  84  Me.  107;  Updike  v.  Lane,  78  Va. 
132;  Wanmaker  v.  Van  Buskirk,  1  N.  J.  Eq. 
685." — 3  Mich.  L.  R.    668. 

10.  Record  of  action  and  ancillary  at- 
tachment proceeding  including  judgment  and 
executions  thereon  held  admissible,  though 
judgment  was  erroneous  and  suit  unsuc- 
cessful. Allison's  Ex'r  v.  Wood  [Va.]  52  S. 
E.    559. 

17.  Party  alleging  that  person  who  as- 
sumed debts  in  mortgage  had  not  paid  had 
burden  of  proving  nonpayment  where  mort- 
gage debts  and  assumpsit  in  favor  of  mort- 
gage creditors  had  been  prescribed  for  many 
years.  Kuhn  v.  Bercher,  114  La.  602,  38  So. 
468.  To  overcome  this  presumption  the 
creditor  must  produce  evidence  of  the  in- 
debtedness, or  account  for  its  absence,  and 
also  show  that  the  debt  is  in  fact  unpaid. 
Luther   v.    Crawford,    116    111.   App.    351. 

18.  Relation  of  husband  and  wife,  to- 
gether with  acknowledgments  by  him,  held 
to  rebut  presumption  of  payment  of  note 
given  her  by  him.  Ayres  v.  Ayres  [N.  J. 
Eq.]    60   A.    422. 
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sumption  of  payment  of  a  legacy  from  lapse  of  time  arises  only  between  the  exec- 
utor and  legatee  and  never  arises  to  create  liability  on  the  part  of  a  legatee  to  a 
third  person  who  should  have  received  it.^°  Possession  of  a  written  instrument 
providing  for  the  payment  of  money  is  prima  facie  evidence  that  the  debt  therein 
contracted  is  unpaid.^"  In  the  absence  of  evidence,  an  agent  for  collection  who 
cancels  the  obligation  of  the  debtor  is  presumed  to  have  done  so  in  consideration  of 
the  face  amount  of  the  claim.^^  A  negotiable  note  or  order  drawn  by  the  debtor 
and  accepted  by  the  creditor  is  presumed  to  be  an  extinguishment  of  an  existing 
indebtedness,'''  but  this  presumption  may  be  rebutted  or  explained  by  proof  of  an 
agreement,  usage,  or  circiimstances  inconsistent  therewith. ^^ 

Admissibility.^^ — Indorsements''^  and  receipts'"  are  ordinarily  strong  evidence 
of  the  truth  of  their  recitals,  but  are  always  open  to  explanation  by  parol  evidence.'^ 
An  indorsement  on  a  note  not  written  by  the  payor  is  evidence  of  payment,  whether 
or  not  limitations  has  run  against  the  note,  though  not  alone  sufficient  to  avoid 
limitations.'*  Original  entries  in  books  of  account  are  admissible.'"  T-he  mere 
fact  that  the  debtor  has  money  of  which  the  creditor  has  knowledge,  is  not  evidence 
tending  to  prove  payment.'" 

(§4)  C.  Limitations. — A  plea  of  payment  is  not  barred,  though  a  suit  or 
counterclaim  based  on  the  same  transaction  would  be  barred.'^ 

(§4)  D.  Questions  of  law  and  fact.^^ — Whether  payment  has  been  made  is 
ordinarily  a  question  of  fact.'^ 

PAYMENT   INTO   COURT. 

A  depositary  holding  money  claimed  by  several  parties  should  be  allowed  to 
pay  it  into  court  when  the  opposing  claims  are  based  on  disputed  questions  of  law 


19.  Remainderman  claiming:  that  a  leg- 
acy which  he  should  have  received  had  been 
paid  to  a  legatee  must  prove  such  payment. 
Outlaw  V.  Garner    [N.   C]    51   S.    B.   925. 

a«.     Mellnk    v.    Coman,    111    111.    App.    5S3. 

M.  Lexington  Bank  v.  Phenix  Ins.  Co. 
[Neb.]    104   N.   MV.    1146. 

S2.     Lewis    V.   England    [Wyo.]    82   P.    869. 

83.  Evidence  held  to  show  that  checks 
were  accepted  for  a  purpose  other  than  as 
payments  upon  an  account.  Lewis  v.  Eng- 
land   [Wyo.]    82   P.    869. 

24.     See   4   C.   L.    960. 

as.  An  indorsement  on  a  note  "Interest 
paid  up  to  1st  January,"  heid  evidence  of  a 
payment.  Iberia  Cypress  Co.  v.  Christen, 
112  La.  461,  36  So.  491.  EoUowing  was  en- 
dorsed on  note  for  $620:  "Rec'd  on  the 
within  four  hundred  and  seventy-eight  and 
29/100  dollars,  $149.41,  1st  Nov.  '96;  $228.88, 
IBth  Nov.  '96."  Held  the  indorsement  meant 
only  two  payments  aggregating  $378.29. 
Held  also  that  certain  receipts  referred  to 
$149.41  endorsement.  Garner  v.  Garner,  70  S, 
C.   424,  50  S.  B.   5. 

26.  Fitzgerald  v.  Coleman,  114  111.  App. 
25. 

27.  Fitzgerald  v.  Coleman,  114  111.  App. 
25.  Receipt  for  purchase  money  indorsed  on 
deed  is  not  conclusive.  In  re  McPherran's 
Estate,  212  Pa.  426,  61  A.  954.  Where  re- 
ceipt was  uncertain  on  its  face,  the  pur- 
pose, intention,  and  understanding  of  the 
parties  were  for  the  jury,  and  extraneous 
evidence  was  admissible  on  these  issues. 
Swift  &  Co.  V.  Mutter,  115  111.  App.  374.  An 
Indorsement  of  payments  on  a  negotiable  in- 


strument is  in  the  nature  of  a  receipt,  not 
of  a  contract,  and  may  be  contradicted  or 
explained  by  parol.  McCaffrey  v.  Burkhardt 
[Minn.]  105  N.  W.  971.  The  words  "In  pay- 
ment of  note  of  15  Dec.  '92"  written  on  the 
face  of  a  check  when  a  person  indorsed  it 
and  received  payment  does  not  estop  her  to 
show  the  conditions  under  which  she  sign- 
ed or  the  true  purpose  for  which  it  was 
given.  United  States  Wringer  Co.  v.  Cooney, 
214    111.    520,    73    N.    E.    803. 

28.  By  v.  S.  1216,  an  indorsement  is  not 
sufficient,  but  this  does  not  make  it  inad- 
missible. McDowell  v.  McDowell's  Estate, 
75  Vt.   401,  56  A.   98. 

29.  In  suit  on  note  entries  in  defendant's 
books  showing  plaintiff  charged  with  lum- 
ber and  credited  with  the  note  at  the  time 
of  the  note's  maturity,  and  other  entries 
showing  charges  for  lumber  and  credit  for 
ca,?h  payments,  held  admissible  to  establish 
defense  of  payment.  Blackshear  v.  Dekle, 
120  Ga.   766,  48   S.   B.   311. 

30.  That  deceased  had  money  on  deposit 
to  claimant's  knowledge  inadmissible  to 
prove  payment  in  prosecution  of  a  claim 
against  an  estate.  McDowell  v.  McDowell's 
Estate,   75   Vt.    401,    56   A.    98. 

31.  In  a  suit  on  a  long  past  due  note  de- 
fendant pleaded  payment  by  lumber  accept- 
ed as  such  by  plaintiff.  Held  the  defense 
was  not  barred  by  limitations,  though  suit 
tor  value  of  lumber  or  a  counterclaim  for 
Its  value  would  be  barred.  Blackshear  v 
Dekle,  120  Ga.   766,   48  S.  E    311 

32.  See   4   C.   L.   961,   n.    30. 

33.  Whether  note  had  been  paid  for  Jury 
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and  fact  which  the  depositaxy  conkl  not  undertaJce  to  detcrmi.n'?  in  favor  of  any 
claimant  without  hazard  to  itself.'*  ^YhGre  in  an  action  to  set  aside  a  deed  plaintiff 
offers  to  pay  the  consideration  into  court  whenever  the  court  should  order  a  re- 
conveyance, which  offer  is  not  accepted  by  the  defendant,  it  is  error  to  require  the 
plaintiflE  to  pay  the  money  into  court  as  a  condition  precedent  to  his  maintenance 
of  the  action.'^  In  an  action  to  recover  a  reward,  payment  of  the  money  demanded 
into  court  to  be  delivered  to  the  claimant  found  to  be  entitled  tliereto  is  an  admis- 
sion of  the  offer  of  a  reward  as  alleged  in  the  compJaJjit.'"  The  fact  that  a  fund 
which  has  been  withdrawn  without  authority  is  not  actually  in  the  registry  of  the 
-court  does  not  affect  the  power  of  the  court  to  render  judgment  for  the  party  entitled 
thereto,  since  the  court  has  power  to  order  restoration  of  the  f  und.*"  The  court  may 
take  such  action  without  pleading,  evidence,  or  findings  by  a  jury  where  it  has 
knowledge  of  the  facts  maldng  such  action  proper.^*  Where  the  question  involved 
is  title  to  a  fund  paid  into  court,  the  verdict  and  judgment  should  be  for  the  suc- 
cessful party  generally  and  not  for  a  stated  sum.'°  Discharge  of  a  defendant  on 
paying  a  sum  claimed  into  court  to  abide  litigation  among  other  parties  who  claim 
it  is  proper.*" 

PEDDLING. 


§  1.     Deflnltion 
§  a.     Statutory 
(995). 


(995). 

or     Municipal 


Regrulation 


§  3. 

§   4. 


Wlio  Mny  Become  Licensees    (906). 
Offenses  aud  Prosecution  (90^). 


§  1.  Definition.*^ — One  soliciting  and  receiving  orders  for  goods  as  an  em- 
ploye and  sometimes  delivering  them,  though  a  peddler  within  the  terms  of  an 
ordinance,  is  not  liable  for  a  license  tax  imposed  on  peddlers  with  pack  or  vehicle.*^ 

§  8.  Statutoi'y  or  municipal  regulation.*^ — A  state  may  enact  reasonable  regu- 
lations with  regard  to  peddling  and  canvassing  for  the  sale  of  goods,**  or  it  may 
confer  on  towns  and  cities  the  power  to  regulate  peddling  within  their  jurisdictions, 
especially  on  the  public  streets  and  squares,**  such  statutes  and  ordinances  being 
subject  to  constitutional  limitations,*'  such  as  those  relating  to  class  legislation,*^ 


where  evidence  was  conflicting:.  United 
States  Wringer  Co.  v.  Cooney,  214  111.  520, 
73  N.  B.  803.  Whether  a  debtor,  by  au- 
thorizing attorney  to  collect  money  due  from 
a  third  person  and  deposit  it  to  his  credit 
and  then  give  his  check  to  creditor,  had 
paid  the  attorney,  so  that  the  creditor  could 
recover  from  the  attorney,  held  a  question 
for  the  jury.  Millhiser  &  Co.  v.  Leather- 
wood  [N.  C]  62  S.  B.  782. 

84.  Mercantile  Trust  Co.  v.  Calvert-Rog- 
niat.  46  Misc.  16,  93  N.  T.  S.  238. 

35.  Green  v.  Duvergey,  146  Cal.  379,  80  P. 
234.  By  Code  Civ.  Proc,  §  572,  such  an 
order  may  be  made  when  it  is  admitted  by 
the  pleading,  or  shown  upon  the  examination 
of  a  party  that  he  has  in  his  possession  or 
under  his  control  any  money  or  other  thing 
capable  of  delivery,  which,  being  the  sub- 
ject of  litigation,  is  held  by  him  as  trustee 
for  another  party,  or  which  belongs  to  or  is 
due  to  another  party.     Id. 

36.  Atwood  v.  Armstrong,  101  App.  Div. 
601,    92    N.    T.    S.    596. 

37.  Judgment  for  a  party  was  reversed 
after  such  party  had  withdrawn  the  fund. 
Sanger  Bros.  v.  Corsicana  Nat.  Bank  [Tex. 
Civ.  App.]    87  S.  W.   737. 

38.  Judgment  for  defendant  was  revers- 
ed   and    plaintifE    had    judgm3nt    after    de- 


fendant had  withdrawn  the  fund,  of  which 
the  court  had  knowledge.  Sanger  Bros.  v. 
Corsicana  Nat.  Bank  [Tex.  Civ.  App.]  87  S. 
W.    737. 

39.  Julius  King  Optical  Co.  v.  Royil  Ins. 
Co.,  24  Pa.   Super.   Ct.   527. 

40.  Dane  v.  Equitable  Life  Assur.  Soc,  102 
App.   Div.    470,   92   N.   Y.    3.    877. 

41.  See   4    C.   L.    962.  * 

45!.  State  v.  Smithart  [Iowa]  105  N.  W. 
128 

43.  See   4    C.   L.    962. 

44.  Commonwealth  v.  Rearick,  26  Pa.  Su- 
per.   Ct.    384. 

46.  Sayles'  Ann.  Civ.  St.  1897,  art.  419, 
and  art.  428.  Ex  parte  Henson  [Tex.  Cr. 
App.]  90  S.  W.  874.  The  authority  of  the 
borough  of  Sunbury  to  require  peddlers  to 
take  out  licenses  is  within  the  police  power 
delegated  by  the  general  borough  law  of 
Apr.  3,  1851,  P.  L.  320.  Commonwealth  v. 
Rearick,  26  Pa.  Super.  Ct.  384.  Under  Bal- 
llnger'a  Ann.  Codes  &  St.  §  739,  subd.  34, 
and  charter,  §  59,  subd.  6,  Spokane  city  has 
authority  to  license,  regulate,  and  control 
peddlers,  and  to  prohibit  peddling  within 
certain  districts  of  the  city.  In  re  Camp,  38 
Wash.    393,   80  P.   547'. 

46.  Act  of  March  22,  1862,  P.  L.  Ibl,  pro- 
hibiting   hawking    and    peddling    in    Buclts 
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interstate  commerce/'  equal  protection  of  the  law/^  privileges  and  immunities  of 
citizens. ^^  A  municipal  license  imposed  upon  peddlers  is  not  prohibitive  merely  be- 
cause it  is  burdensome,  especially  when  it  appears  that  numerous  persons  are  en- 
gaged in  the  business/'  and  an  ordinance  which  classifies  and  imposes  license 
taxes  upon  jjersons  engaged  in  peddling  is  not  open  to  the  objection  of  lack  of  uni- 
formity of  taxation,  as  it  does  not  impose  a  property  tax.'^  A  prohibition  on 
peddling  in  a  specified  county  is  not  repealed  by  a  general  law  for  licensing 
peddlers.^'  Under  delegated  authority  municipalities  may  enact  reasonable  or- 
dinances regulating  the  business,^^  but  the  power  of  the  state  to  license  peddlers 
does  not  supersede  the  right  of  municipalities,  under  their  granted  authority,  to 
license  such  persons,^^  nor  does  the  granting  of  a  free  license  to  peddle  to  certain 
p.ersons  by  the  authorities  of  a  county  under  an  act  of  the  legislature  supersede  the 
regulations  of  a  city  within  such  county.""'  ^'' 

§  3.     Who  may  become  licensees.^^ 

§  4.     Offenses   and  prosecution.^^ — It   is   no    defense    to    a   prosecution    for 
peddling  tea  and  cofEee  without  a  license  that  the  statute  excepts  the  sale  of  "pro- 
visions.""" 
Pedigree,  see  latest  topical  index. 

PENALTIES  AND  EOBFEITXTRES. 


§  1.     Definitions   and  Elements    (996). 
§  2.     Rights     and    I^lnblllties    to    Penalties 
and  Forfeitures,  and  the  Policy  of  the  Law 

(997).      Statutory     Penalties     (998).      Belief 


From  Forfeitures   (998).     Cumulative  Penal- 
ties  (999). 

§  3.     Remedies   and  Procedure    (999). 


§  1.    Definitions  and  elements."^ — Whether  a  sum  contracted  to  be  paid  on 
nonperformance  of  a  covenant  is  to  be  construed  as  liquidated  damages  or  a  penalty 


county,  Is  a  legitimate  exercise  of  police 
power  and  constitutional.  Warden's  License, 
24  Pa.  Super.  Ct.  75.  Before  an  ordinance 
ciin  be  attacked  as  unconstitutional  the  rec- 
ord must  establish  its  violation.  State  v. 
Smithart    [Iowa]    105  N.  W.    128. 

47.  Ordinance  of  Sunbury  regulating  ped- 
dling and  canvassing  held  to  apply  uniform- 
ly to  all  persons.  Commonwealth  v.  Rear- 
ick,  26  Pa.  Super.  Ct.  384.  Ordinance  No.  6,- 
036,  of  Seattle,  §  15,  as  construed,  held  not 
to  operate  as  a  discrimination  in  favor  of 
local  merchants  who  peddle  within  a  certain 
district.  Garflnkle  v.  Sullivan,  37  "Wash.  650, 
80  P.  188.  The  ordinance  of  Spokane  city, 
which  prohibits  persons  from  peddling  fruits, 
vegetables,  etc.,  within  the  fire  limits,  ex- 
cept farmers  selling  their  own  products,  vio- 
lates Const,  art.  1,  §  12,  prohibiting  the 
granting  of  privileges  or  immunities  to  any 
citizen  or  class  thereof.  In  re  Camp,  38 
Wash.  393,  80  P.  547.  Laws  1905,  pp.  372,  373, 
imposing  a  license  tax  of  $200  per  annum  in 
advance  upon  every  person,  etc.,  who  ped- 
dles out,  or  "after  shipment  to  the  state," 
canvasses  for,  or  sells  by  sample,  certain 
articles,  is  void  for  nonuniformity,  under 
Const,  art.  1,  §  12.     Bacon  v.  Locke   [Wash.] 

■83  P.  721. 

48.  Ordinance  of  Sunbury  regulating  can- 
vassing and  peddling  held  not  to  interfere 
with  Interstate  commerce.  Commonwealth 
V.  Reariok,  26  Pa.  Super.  Ct.  384.  Rev.  Laws, 
o.  55,  §§  15,  16,  which  permit  the  sale  with- 
out a  license  of  the  agricultural  products 
of  this  country,  but  prohibits  the  unlicensed 
sale  of  those  of  other  countries,  is  an  un- 
lawful   interference    with    commerce,    under 


Const.   U.   S.    art.    1,   §   8.     Commonwealth   v. 
Caldwell    [Mass.]    76    N.    B.    955. 

49.  A  classification  of  dealers,  for  pur- 
poses of  licensing,  into  those  who  buy  to  sell 
again  and  those  who  sell  o;ily  what  they 
produce  or  make  does  not  deny  to  citizens 
eo.ual  protection  of  the  laws.  Commonwealth 
v;   Rearick,  26   Pa.  Super.   Ct.    384. 

50.  Laws  1905,  pp.  372,  373,  taxing  $200  per 
annum  in  advance  every  person,  etc.,  wlio 
peddles  out,  or  "after  shipment  to  the  state" 
canvasses  for,  or  sells  by  sample,  certain 
articles,  discriminates  against  citizens  of 
other  states  a,nd  is  void  under  Const.  U.  S. 
art.  4,  §  2,  and  Amdt.  14,  §  1.  Bacon  v. 
Locke  [Wash.]   83  P.  721. 

51.  ,'52.  Ordinance  No.  6,036,  §  15,  of  Seattle. 
Garfinkle  v.  Sullivan,  37  Wash.  650,  80  P.  188. 

53.  Act  March  22,  1862,  P.  L.  161,  relating 
to  Buct's  County  was  not  repealed  by  the 
general  act  of  June  9,  1891,  P.  L.  250,  rela- 
tive ^o  licensing  soldiers  to  peddle.  War- 
den's License,  24  Pa.  Super.  Ct.  75. 

54.  Commonwealth  v.  Rearick,  26  Pa.  Su- 
per. Ct.  384.  An  ordinance  of  the  city  of 
Greenville  declaring  it  unlawful  to  peddle 
or  in  any  other  manner  to  sell  any  kind  of 
merchandise  on  the  public  square  or  streets, 
was  sustained  as  to  the  prohibition  of  ped- 
dling, but  held  invalid  as  to  the  rest,  the 
two  objects  being  separable.  Ex  parte  Hen- 
son    [Tex.   Cr.   App.]    90   S.  W.    874. 

55.  Ordinance  of  city  of  GreenviHe  sus- 
tained so  far  as  the  regulation  of  peddling 
is  concerned.  Ex  parte  Henson  [Tex.  Cr. 
App,]    90    S.    W.    874. 

56.  57.  The  grant  of  a  free  license  to  ped- 
dle within  the  county  of  Fulton  by  the  ordi- 
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is  to  be  determined  from  the  intention  of  the  parties/^  the  language  of  the  con- 
tract, the  circumstances  under  which  it  was  executed,  and  the  character  of  the  sub- 
ject-matter."^ The  validity  of  such  agreement  is  to  be  determined  not  by  the  names 
given  the  stipulation  but  by  the  law  applicable  to  liquidated  damages,"*  and  though 
the  amount  to  be  paid  be  designated  "liquidated  damages,"  it  will  be  held  a  penalty 
if  greatly  in  excess  of  the  amount  that  would  constitute  just  compensation,"' 
but  where  the  sum  to  be  paid  is  denominated  "penalty,"  it  will  be  so  treated."" 
^Vhile  penalties  and  forfeitures  are  not  favored,"^  and  in  some  states  are  prohibited 
by  statute,"*  and  to  prevent  injustice  and  oppression  a  construction  may  be  employed 
which  is  not  in  harmony  with  the  language  used  by  the  parties,""  yet  if  resultant 
damages  are  of  an  uncertain  character  the  stipulation  is  usually  held  one  for 
liquidated  damages,'"  but  not  otherwise.''^  Where  contracts  are  affected  by  a  public 
interest,  the  damages  are  not  susceptible  of  proof  and  the  presumption  is  that  the 
provision  was  intended  as  one  for  liquidated  damages.'^ 

§  2.  Rights  and  liabilities  to  penalties  and  forfeitures,  and  the  policy  of  the 
law.''^ — Penalties  and  forfeitures  are  not  favored,'*  and  one  seeking  to  recover 
them  must  show  a  case  within  the  terms  of  the  statute  or  contract.'' 


nary,  under  Pol.  Code,  §  1649,  to  an  indigent 
and  crippled  person  did  not  relieve  him  from 
the  necessity  of  obtaining  a  license  to  ped- 
dle in  Atlanta.  Justice  v.  Atlanta  [Ga.]  50 
S.  E.  61. 

58,  59.     See  4  C.  L.  963. 

eo.  Bev.  Laws,  c.  65,  §§  15,  16.  Common- 
wealth V.  Caldwell    [Mass.]   76  N.  B.  955. 

61.  See  4   C.  L.   963. 

62.  Springwells  Tp.  v.  Detroit  P.  &  H.  R. 
Co.  [Mich.]  12  Det.  Leg.  N.  .164,  103  N.  W. 
700;  McCullough    v,  Moore,   111   111.   App.   546. 

63.  Phoenix  Iron  Co.'s  Case,  39  Ct.  CI.  526. 
See,  also.   Damages.  5  C.  L.  904. 

64.  What  is  called  "rent"  may  be  shown 
to  be  a  device  to  obtain  a  penalty.  Lytle 
V.  Scottish  American  Mortg.  Co.  [Ga.]  50  S. 
E.   402. 

65.  County  of  Mercer  v.  Stupp  Bros. 
Bridge   &  Iron   Co.,   115   111.   App.    298. 

60.  Recovery  will  be  limited  to  just  com- 
pensation. County  of  Mercer  v.  Stupp  Bros. 
Bridge  &  Iron  Co..  115  111.  App.   298. 

67.  See  post,  5  2. 

68.  A  stipulation  that  on  the  vendee's  de- 
fault In  making  payments  the  vendor  shall 
retain  money  previously  paid  on  account  of 
the  purchase,  and  that  the  vendee  shall  lose 
all  interest  In  the  property  or  improvements, 
amounts  to  a  penalty  and  forfeiture  forbid- 
den by  Civ.  Code  1S»5,  §  3795.  Lytle  v. 
Scottish  American  Mortg.  Co.  [Ga.]  50  S.  B. 
402. 

69.  County  of  Mercer  v.  Stupp  Bros. 
Bridge   &  Iron   Co.,   116  111.   App.   298. 

70.  When  from  the  nature  of  the  contract 
the  damages  cannot  be  calculated  with  any 
degree  of  certainty,  the  stipulated  sum  will 
usually  be  held  to  be  liquidated  damages 
where  it  Is  so  denominated.  McCullough  v. 
Moore,  111  111.  App.  545.  Where  the  subject- 
matter  of  a  contract  belongs  to  that  class 
which  Is  not  easily  susceptible  of  proof  of 
actual  damages,  and  the  language  of  the 
contract  indicates  that  the  provision  was  in- 
tended for  liquidated  damages,  it  will  be  en-^ 
forced  as  such.  Phoenix  Iron  Co.'s  Case,  39 
Ct.  CI.  526.  Where  from  the  nature  of  the 
contract  and  subject-matter  of  the  stipula- 
tion it  Is  apparent  tliat  the  actual  damages 


for  the  breach  ace  uncertain  in  their  nature 
and  difficult  of  ascertainment,  a  provision 
for  a  certain  sum  is  regarded  as  compensa- 
tion and  not  a  penalty.  Calbeck  v.  Ford 
[Mich.]    12  Det.  Leg.  N.   82,   103  N.  W.   516. 

71.  In  contracts  for  the  sale  of  land,  the 
damages  are  capable  of  exact  computation, 
and  a  stipulation  by  which  an  amount  in  ex- 
cess of  such  legal  damages  shall  be  paid  or 
retained  is  not  enforceable.  Lytle  v.  Scot- 
tish American  Mortg.  Co.   [Ga.]   50  S.  E.   402. 

72.  Where  a  street  railway  company  ac- 
cepted a  resolution  of  a  township  board 
granting  permission  to  construct  and  place 
in  operation  within  a  certain  time  a  street 
railway,  and  the  company  executed  a  bond 
tor  $10,000  to  be  void  if  it  complied  with  the 
conditions  of  the  resolution,  otherwise  to  be 
of  force,  the  bond  'vas  held  not  in  the  na- 
ture of  a  penalty  but  a  fixing  in  advance  of 
liquidated  damares.  Springwells  Tp.  v.  De- 
troit, P.  &  N.  R.  Co.  [Mich.]  12  Det.  Leg.  N. 
164,  103  N.  W.  700.  Failure  of  a  street  rail- 
way company  to  comply  v/ith  specified  con- 
ditions in  an  ordinance  granting  it  the  privi- 
lege to  lay  a  track  in  the  streets  is  ground 
for  forfeiture  of  the  right  if  the  ordinance 
provides  for  such  forfeiture,  and  substantial 
performance  of  the  contract  as  a  whole  is  no 
defense.  In  such  case  the  question  of  ma- 
teriality of  the  conditions  is  settled  by  the 
stipulations  of  ttie  ordinance.  Wheeling, 
etc.,  R.  Co.  V.  Triadelphia  [W.  Va.]  62  S.  E. 
499. 

73.  See    4    C.    L.    964. 

74.  Courts  will  not  enforce  a  forfeiture  If 
there  is  any  reasonable  excuse  for  doing 
otherwise.  Watson  v.  Gross,  112  Mo.  App. 
615,  87  S.  W.  104.  A  provision  in  a  contract 
for  the  sale  of  logs  that  if  they  were  not 
delivered  within  a  certain  time  they  should 
be  scaled  10  per  cent  for  sap  rot,  and  If  not 
delivered  by  a  certain  later  date  they  should 
be  f.orfeited,  will  not  be  enforced  as  to  the 
latter  provision.  Daniel  v.  Day  Bros.  Lumber 
Co.,  27  Ky.  L.  R.  650,  85  S.  W.  1092.  In  the 
construction  of  deeds.  Union  Stock  Yards 
Co.  V.  Nashville  Packing  Co.,  140  F.  701. 

75.  Where  in  an  action  to  recover  a  penal- 
ty from  a  public  officer  for  charging  an  ii- 
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Statutory  penalties  are  a  pecuniary  mulct  for  the  doing  of  an  illegal  act  not 
a  crime,  or  which  is  wrong  as  well  as  criminal.'^  Statutes  prescribing  penalties 
are  strictly  construed/^  especially  where  they  create  and  denounce  a  new  offense.'' 

Relief  from  forfeitures. — Equity  will  not  permit  the  enforcement  of  a'  for- 
feiture in  an  inequitable  or  oppressive  manner/*  nor  a  perversion  thereof  to  pur- 
poses other  than  those  for  which  the  power  of  forfeiture  has  been  reserved.*"  In 
the  exercise  of  such  power,  under  an  ordinance  of  a  municipal  corporation  pre- 
scribing notice  and  specification  of  cause  as  a  preliminary  step,  the  officers  of  such 
corporation  must  deal  fairly  and  openly  with  the  party  whose  rights  they  attempt  to 
take  away."  Their  conduct  is  governed  by  substantially  the  same  rules  and  princi- 
ples as  apply  to  proceedings  by  private  persons  under  sim.ilar  circumstances.*^  In 
order  to  be  inequitable  and  oppressive  their  conduct  need  not  be  actually  fraudu- 


legal  fee,  the  Ulegal  charge  is  proved  ty 
plaintiff  and  admitted  by  defendant,  it  is 
error  to  submit  the  question  whether  or  not 
the  statute  has  been  violated.  Wilson  v. 
Barrett,  24  Pa.  Super.  Ct,  68,  A  clause  In  a 
contract  for  the  sale  of  timber  to  be  meas- 
ured and  paid  for  each  month  before  remov- 
al, -and  if  the  purchaser  fail  to  have  such 
timber  measured  and  pay  for  the  same  each 
month  he  shall  forfeit  all  right  to  the  tim- 
ber whether  cut  or  not,  and  all  payments 
made  on  account  thereof,  is  to  prevent  the 
accrual  of  a  larg-e  indebtedness  under  the 
contract.  Buskirk  Bros.  v.  Peck,  B7  W.  Va, 
360,  50  S.  E.  432.  A  street  railway  license  or 
privilege  in  a  street  may  be  forfeited  for 
failure  to  lay  planks  of  prescribed  dimen- 
sions along  the  rails  of  its  track  in  front 
of  improved  property  if  the  ordinance  ex- 
pressly gives  the  right  to  forfeit  for  such 
cause.  Wheeling,  etc.,  R.  Co.  v.  Triadelphia 
tW.  Va.]    52  S.  E.   499. 

76.  See  Cyc.  Law  Diet.  "Penalty."  Com- 
pare Criminal  Law,  5  C.  L.  883;  Fines,  5  C. 
L.    1424. 

77.  Under  Act  Feb.  23,  1903  (24  St,  at  L. 
p.  81),  prescribing  a  penalty  for  failure  of  a 
carrier  to  adjust  claims,  but  that  the  car- 
rier shall  not  be  subject  to  penalty  unless 
a  consignee  recover  the  full  amount  claim- 
ed, no  penalty  can  be  recovered  unless  a 
claim  be  recovered  by  an  action  in  court. 
Best  v.  Seaboard  Air  Line  H.  Co.  [S.  C] 
52  S.  E.  223.  Cobbey's  Ann.  St.  1903,  §  9060, 
prescribing  a  penalty  for  taking  Illegal  fees 
by  a  public  officer  is  highly  penal,  and  if 
It  appears  that  a  fee  was  exacted  for  serv- 
ice he  was  not  required  to  render  and  for 
which  he  was  entitled  Jo  reasonable  com- 
pensation, together  with  other  services  for 
•which  he  was  not  entitled  to  a  fee,  it  will 
not  be  presumed  that  the  fee  exacted  was 
more  than  the  services  tor  -which  he  was 
entitled  to  compensation  were  reasonably 
worth,  Sheibley  v.  Hurley  [Neb.]  103  N.  W. 
1082.  The  penalty  attached  to  the  collection 
of  usury  by  the  act  of  1882  (18  St.  at  L.  p. 
35)  applies  to  a  contract  executed  prior  to 
1898,  since  the  act  of  1898  has  no  retroac- 
tive effect.  Earle  v.  Owings  [S.  C]  51  S.  E. 
980.  The  words  "false"  and  "falsely"  in 
statutes  and  contracts  which  impose  a  pen- 
alty or  forfeiture  for  false  acts  or  acts  false- 
ly done  generally  imply  culpable  negligence 
or  wrong.  They  signify  more  than  incor- 
rect or  incorrectly,  and  mean  knowingly,  in- 
tentionally, or  negligently  false  or  falsely, 
In   the   absence   of   express   provision   in   the 


contract  or  statute,  or  reasonable  implica- 
tions from  them,  their  subject  and  circum- 
stances to  the  contrary.  United  States  v. 
Ninety-Nine  Diamonds   [C.  C.  A.]   139  P.   961. 

NOTE.  Due  process  ©f  la-n-:  A  statute 
made  it  a  misdemeanor  for  a  third  party  to 
use  a  label  that  had  been  properly  register- 
ed with  the  secretary  of  state,  and  by  its 
10th  section  further  provided  that  the  plain- 
tiff "might  recover  from  the  offending  par- 
ty, in  an  action  of  debt,  a  penalty  of  not  less 
than  $200  nor  more  than  $500,  for  the  use 
and  benefit  of  the  plaintiff."  In  an  action 
for  a  penalty  under  this  statute,  held  that 
the  statute  is  unconstitutional.  Cigar  Mak- 
ers' International  Union  v.  Goldberg  [N.  J. 
Err.   &  App.]    61  A.   457. 

The  statute  appears  to  be  unconstitution- 
al for  two  reasons.  1.  In  an  action  of  debt 
the  amount  must  be  definite  and  certain. 
Gottlob  V.  Schmidt,  66  N.  J.  Law,  180;  Mis- 
souri Pac.  R.  Co.  V.  Humes,  115  U.  S.  512,  29  , 
Law.  Ed.  463.  In  the  latter  case  the  court 
stated  that  a  statute  allowing  the  plaintift 
to  recover,  by  way  of  penalty,  twice  the 
amount  of  actual  damage  suffered,  is  consti- 
tutional. The  case  related  to  negligence  of 
the  railway  company  in  not  maintaining 
fences  along  its  right  of  way.  The  court 
said  the  statute  provided  a  definite  sum. 
2.  The  amount  of  penalty  should  always  be 
inflicted  by  some  public  agency.  It  would 
allow  the  plaintiff  to  discharge  a  judicial 
function  if  he  were  permitted  to  fix  the  sum 
in  his  own  interest  without  hearing  his  ad- 
versary, and  thus  violate  the  5th  and  14th 
amendments  of  the  United  States  Constitu- 
tion. The  plaintiff  relied  on  the  case  of 
Piper  V.  Chappel,  14  Mees.  &  W,  624,  but  the 
facts  are  not  similar,  for  in  that  case  the 
penalty  was  inflicted  on  a  meipber  of  the 
organization,  in  accordance  with  Its  by-laws, 
and   not   on  a  stranger. — 4   Mich.  L.    R.   64. 

78.  Where  it  is  plain  and  unambiguous  It 
may  not  be  extended  by  interpretation  to  a 
c,lass  of  persons  who  are  excluded  from  its 
effect  by  its  terms  for  the  reason  that  their 
acts  may  be  as  mischievous  as  those  of  the 
class  whose  deeds  it  denounces.  Field  v.  U. 
S.  [C.  C.  A.]  137  F.  6;  United  States  v.  Nine- 
ty-Nine Diamonds  [C.  C.  A.]   139  F.  961. 

79.  Wheeling,  etc.,  R,  Co.  v,  Triadelphia 
[W.  Va.]    52  S.   B.   499. 

80.  Wheeling,  etc.,  R,  Co.  v.  Triadelphia 
[W.  Va.]  52  S.  E.  499;  Buskirk  Bros.  v.  Peck 
67   W.   Va.   .^60,   50   S.   B.   432. 

81.  82.  Wheeling,  etc.,  R.  Co,  v.  Triadel- 
phia [W,  Va.]   52  S.  E'.  499. 
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lent.'^  Equity  will  relieve  from  forfeitures  for  nonperformance  of  covenants  other 
than  those  for  the  payment  of  money  arising  out  of  mistake,  accident,  or  surprise, 
and  in  the  absence  of  willful  and  deliberate  refusal  to  perform  when  no  pecuniary 
injury  has  resulted  to  the  covenantee  and  the  wrong  is  easily  remediable.**  Its 
power  to  do  so,  however,  is  discretionary  and  will  not  be  exercised  unless  the  de- 
linquent covenantor  is  able  and  willing  to  immediately  perform  the  covenant.'^ 

If  there  has  been  a  breach  of  the  agreement  sufficient  to  cause  a  forfeiture,  and 
the  party  entitled  thereto  either  expressly  or  by  his  conduct  waives  it  or  acquiesces 
in  it,  he  will  be  precluded  from  enforcing  the  forfeiture,*"  but  failure  to  declare 
a  forfeiture  at  the  expiration  of  the  time  fixed  for  the  performance  of  the  conditions 
of  a  contract  is  not  a  waiver  of  the  right  to  do  so  at  a  subsequent  time  if  the  con- 
ditions are  not  performed.*^ 

A  declaration  of  forfeiture  of  a  street  railway  privilege  by  the  repeal  of  the 
ordinance  by  which  such  privilege  was  granted  has  not  the  force  and  effect  of  a 
judicial  determination  of  the  existence  of  a  cause  of  forfeiture  and  does  not  pre- 
clude a  resort  to  the  courts.*' 

Cumulative  penalties. — The  weight  of  authority  is  against  the  right  to  recover 
more  than  one.*"  In  New  York  a  party  suing  for  a  penalty  can  recover  for  but 
one  violation  or  default  prior  to  the  commencement  of  the  action."" 

§  3.  Remedies  and  procedure?'^ — An  action  to  recover  a  penalty  is  a  civil 
action  and  may  be  brought  in  the  manner  prescribed."^  In  North  Carolina  a  qui 
tam  action  may  be  authorized."^  In  an  action  prosecuted  by  the  state  in  the  in- 
terest of  the  public,  the  state  is  the  real  party  in  interest,  though  a  portion  of  the 
penalty  goes  to  the  prosecuting  attorney."*  In  an  action  to  recover  a  penalty  under 
a  statute  it  is  essential  to  allege  all  the  facts  necessary  to  show  a  case  falling  within 
the  terms  of  the  statute."^  A  general  statute  need  not  be  pleaded  or  referred  to"" 
if  it  appears  what  particular  statute  has  been  violated."' 


83.  If  in  equity  and  conscience  it  is  op- 
pressive or  lacking-  in  fairness,  equity  will 
relieve,  however  honest  and  sincere  the  par- 
ties attempting  to  forfeit  may  have  been. 
Wheeling,  etc.,  K.  Co.  v.  Triadelphia  [W.  Va.] 
52  S.  B.  499.- 

84,  85.  "Wheeling,  etc.,  R.  Co.  v.  Triadel- 
phia  [W.  Va.]    52  S.  E.   499. 

86.  By  permitting  the  accomplishment  of 
the  general  result  for  the  prevention  of 
which  a  power  of  forfeiture  has  been  in- 
serted in  a  contract,  and  standing  by  in  si- 
lence while  large  expenditures  are  made  in 
the  prosecution  of  the  work  after  the  ac- 
crual of  the  Tlgh.t  of  forfeiture  under  the 
belief  that  it  will  not  be  exercised,  the  par- 
ty having  such  right  waives  it.  Buskirk 
Bros.  V.  Peck,  57  W.  Va.   360,   50   S.  B.   432. 

S7.  Where  a  landowner  licensed  a  rail- 
road company  to  build  a  road  over  his  land 
under  certain  conditions  and  within  a  cer- 
tain time.  Littlejohn  v.  Chicago,  etc.,  K.  Co., 
219  111.   584,  76  N.   E.   840. 

88.  The  company  may  by  Injunction  pre- 
vent the  disturbing  of  its  tracks  if  no  cause 
of  forfeiture  existed  or  the  circumstances 
are  such  as  to  call  for  the  exercise  of  equi- 
table jurisdiction  to  relieve  from  forfeiture. 
Wheeling;  etc.,  R.  Co.  v.  Triadelphia  [W.  Va,] 
52    S.  E.    499.  „ 

89.  Cox   V.    Paul,    175   N.   T.    328,    67    N.    E. 

90.  Cox  V.  Paul,  175  N.  T.  328,  67  N.  E. 
686.     Stock  Corporation  Law   (Laws   1892,  p. 


1840,  c.  688),  §  53,  Imposing  a  penalty  upon 
each  officer  of  a  corporation  "who  refuses  to 
exhibit  the  stock  book  and  a  like  penalty 
upon  the  corporation,  renders  the  officer  and 
corporation  liable  for  but  one  penalty  where 
the  secretary  of  a  corporation  refused  per- 
mission to  examine  the  stock  book  on  two 
separate  days  and  the  president  refused  on 
one   day.     Id. 

91.  See  4  C.  L.  967. 

92.  "Prosecutions"  in  Const,  art.  5,  §  31, 
i  providing  that  all  prosecutions  shall  be  con- 
I  ducted  in  the  name   of  the   state,   applies  to 

indictments  for  crime  and  does  not  affect 
suits  under  penal  statutes.  Johnson  v.  Sea- 
board  Air   Line   R.   Co.    [S.   C]    52    S.    B.    644. 

03.  Const,  art.  9,  §  5,  appropriating  the 
clear  proceeds  of  all  penalties  to  the  school 
fund  was  not  intended  to  and  does  not  re- 
strict the  legislative  power  to  authorize  qui 
tam  action  to  recover  penalties.  State  v. 
Maultsby  [N.  C]   51  S.  B.  956. 

94.  Action  to  recover  a  penalty  for  fail- 
ure to  bulletin  a  train  in  violation  of  Burns' 
Ann.  St.  1901,  §§  5186,  51S7.  Southern  R.  Co. 
V.  State  [Ind.]   75  N.  E.   272. 

0.5.  Johnson  v.  Seaboard  Air  Line  R.  Co. 
[S.  C]  52  S.  E.  644.  Complaint  held  to  state 
a  cause  of  action  under  Burns'  Ann.  St. 
1901,  §§  5186.  5187,  prescribing  a  penalty  for 
failure  to  bulletin  trains.  Southern  R.  Co. 
V.    State    tind.]    75    N.    E.    272.    . 

96.     A  complaint   is    sufficient   if   it   states 
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PENSIONS. 

State  and  mumcvpal.^^ — In  Illinois  the  board  of  trustees  in  passing  upon  an 
application  for  a  pension  exercises  quasi  Judicial  power  and  its  finding,  when  made, 
is  binding  and  cannot  be  reviewed  bj'  it  except  upon  the  ground  of  want  of  authority 
to  act  or  fraud  in  procuring  the  pension.^'  The  Illinois  police  pension  act  is  not 
retrospective.^  In  order  to  participate  in  a  department  insurance  fund,  one  must 
have  been  in  the  service  of  the  department  at  the  time  of  his  death.^  No  pension 
can  be  granted  a  police  officer  who  has  been  legally  discharged.'  Upon  application 
a  pension  must  be  granted  an  honorably  discharged  soldier  or  sailor  who  has  served 
on  the  New  York  City  police  force  for  20  years  or  over,  there  being  no  charges 
pending  against  him.*  The  board  charged  with  the  management  of  a  pension  fund 
are  not  trustees  for  the  beneficiary  and  accordingly  limitations  run  from  the  time 
when  right  to  a  pension  accrues,  not  from  refusal  of  a  demand  therefor.^  The 
school  teacher's  pension  fund  does  not  provide  a  bounty,  but  the  basis  of  a  mutual 
contract,  in  the  nature  of  insurance ;  hence  all  terms  should  be  given  a  fair  interpre- 
tation, without  favor,  and  where  one  does  not  come  within  the  express  terms  there 
is  no  reason  to  strain  them  to  include  such  person.^ 

Federal. — An  indictment  for  procuring  the  presentation  of  a  false  paper  to  the 
United  States  pension  office  must  state  the  manner  of  presentation  and  by  whom.'' 
The  provision  of  the  Iowa  statutes  for  exemption  of  property  bought  with  the  pro- 
ceeds of  a  pension  applies  only  during  the  life  of  the  pensioner.^. 

Eeonage;  Pebfobmance,  see  latest  topical  index. 

PEEJTJKT. 


§  1,     Elementa  of  the  Offense  (1000).     Sub- 
ornation of  Perjury  (1001). 

§  2.     Prosecution    (1001).     The    Indictment 


(1001).  Admissibility  of  Evidence  (1002). 
Sufficiency  of  Evidence  (1002).  Instructions 
(1003), 


§  1.  Elements  of  the  offense.^ — Perjury  is  the  willful  making,  when  under 
oath,  in  a  judicial  proceeding  or  court  of  justice,  of  a  false  statement  material  to 
the  issue  or  point  of  inquiry.^"  The  oath  must  have  been  administered  by  one  hav- 
ing authority  to  administer  it,^^  in  a  judicial  proeeeding,^^  in  a  court  of  competent 


facts  bringing:  the  case  within  the  statute. 
McConathy  v.  Deck    [Colo.]    82   P.   702. 

97.  In  an  action  to  recover  a  penalty  in- 
curred for  the  violation  of  a  statute,  the 
state  of  demand  must  show  by  explicit  ref- 
erence what  statute  has  been  violated.  Bry- 
ant V.  Gleason    [N.   J.  Law]    60  A.  1110. 

08.     See  i  C.  L..  970,  n.  39-44. 

99.  Eddy  v.  People,  218  111.  611,  75  N.  E. 
1071. 

1.  Laws  1899,  p.  101,  amending  Laws  1887, 
p.  122,  construed.  Eddy  v.  Morgan,  216  111. 
4S7,  75  N.  B.  174.  Is  not  a  remedial  statute 
w^ithln  the  rule  that  remedial  statutes  are 
generally   given   retrospective   effect.     Id. 

a.  Laws  1901,  p.  S34,  c.  466,  and  Gr.  N.  Y. 
Charter  S  1543,  p.  636,  construed  and  held 
that  where  plaintiff's  husband  had  been 
employed  In  the  Are  department,  as  clerk 
In  the  bureau  of  the  chief,  but  his  position 
was  abolished,  and  he  was  not  reinstated 
prior  to  his  death,  plaintiff  was  not  entitled 
to  the  benefits  of  the  life  Insurance  fund. 
Reidy  V.  New  York,  103  App.  Div.  861,  93 
K.  T.  S.  16.   • 


3,  McGann  v.  Harris,  114  111.  App.  308. 

4.  Laws  1901,  p.  154,  o.  466.  An  anony- 
mous communication  containing  no  state- 
ment of  any  act  or  neglect  constituting  a 
breach  of  duty  is  not  a  charge  pending 
though  It  contains  certain  statements  re- 
flecting on  the  applicant  es  a  public  officer, 
and  this  is  so  though  such  communication 
was  in  the  possession  of  the  commissioner 
of  police  for  two  weeks  before  the  applica- 
tion for  retirement  was  filed  and  though  the 
applicant  be  subsequently  dismissed  on  trial 
of  such  statements.  People  v.  Greene,  181 
N.  T.  308,  73  N.  E.  1111,  rvg.  97  App.  Div.  502, 
90  N.  T.   S.   162. 

B.     Nicols  v.  San  Francisco  Police  Pension 
Fund  Com'rs   [Cal.  App.]    82  P.   557. 
a.     Venable  v.  Schafer,  7  Ohio  C.  C.  (N.  S.) 


337. 

7. 

8. 
357. 

0. 

10. 


Miller  v.  TJ.  S.  [C.  C.  A.]   136  F.  581. 
Beatty   v.   Wardell    [Iowa]    105    N.    W. 
See,  also,  4  C.  L.  970,  n.  35-38. 
See  4  C.  L.   970. 
State  V.  Mercer  [Md.]   61  A.   220. 
11.     A   false   oath   by   a  surety    on    a   dis- 
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jurisdiction/^  or  in  some  matter  wherein  the  law  authorized  an  oath  to  be  taken.^* 
The  testimony  must  have  been  false,  and  known  to  be  so/^  and  must  have  been 
material  to  the  inquiry.^^  In  a  prosecution  for  false  swearing  under  the  Kentucky 
statute,  the  matter  inquired  about  need  not  have  been  material  to  the  issue  then 
being  tried.^^  It  is  enough  if  the  court  had  jurisdiction  of  the  case,  administered 
the  oath  to  the  witness,  that  he  was  required  to  and  -did  answer  the  question,  and 
that  his  answer  was 'corruptly  false.^^ 

Subornation  of  perjury}^ — One  who  willfully  procures  or  induces  another  to 
swear  fajsely  is  guilty  of  subornation  of  perjury.^" 

§  3.  Prosecution. — The  indictment^''-  must  of  course  set  out  the  essentials  of 
the  ofEense,^^  but  need  only  charge  in  ordinarily  intelligible  terms  such  facts  as 
will  apprise  the  accused  of  the  particular  offense  for  which  he  is  sought  to  be  pun- 
ished. ^^     Pacts  showing  the  materiality  of  the  alleged  false  testimony  must  be  set 


tiller's  bond  taken  before  one  who  styled 
himself  a  "notary  public  and  ex  ofBoio  jus- 
tice of  the  peace"  constitutes  perjury,  since 
TJ.  S.  commissioners  have  power  to  admin- 
ister such  oath  (29  U.  S.  Stat.  184),  and  hence 
notaries  may  also  do  so  (19  Stat.  206). 
United  States  v.  Hardison,  135  P.  419.  The 
oath  must  have  been  taken  in  the  presence 
of  ah  officer  or  tribunal  authorized  to  ad- 
minister it,  but  the  competency  of  the  per- 
son who  reads  the  words  of  the  oath  to  the 
witness  and  does  the  ministerial  part  of  Its 
administration  is  not  material;  he  may  be  a 
clerk  or  deputy.  State  v.  Mercer  [Md.]  61 
A.  220.  Allegation  in  indictment  that  oath 
was  taken  "in  due  form  of  law"  "before' 
the  orphans'  court  sufficient  though  accom- 
panied by  statement  that  it  was  administer- 
ed by  the  deputy  register  of  wills.     Id. 

12.  Oath  in  orphans'  court  in  an  applica- 
tion for  letters  of  administration  is  taken 
in  a  judicial  proceeding.  State  v.  Mercer 
[Md.]  61  A.  220. 

13.  Justice  court  had  jurisdiction  of  pros- 
ecution for  carrying  weapons,  though  it  war 
shown  In  the  proof  that  defendant  carried 
weapon  In  public  assembly.  Trevinio  v. 
State  [Tex.  Cr.  App.]  13  Tex.  Ct.  Rep.  716, 
88    S.   W.    356. 

14.  Under  U.  S.  Rev.  St.  §  3165,  as  amend- 
ed by  20  Rev.  St.  329.  and  Internal  Revenue 
Laws  190O,  p.  47,  §  321,  relative  to  powers 
and  duties  of  Internal  revenue  officers,  ar. 
oath  before  a  deputy  collector  by  a  distill- 
er's surety  as  to  his  qualifications  is  an  oath 
in  a  case  wherein  a  law  of  the  United  Stater 
authorizes  an  oath  to  be  taken,  within  thf 
definition  of  perjury  contained  in  U.  S.  Rev 
St.  §  5392.  United  States  v. -Hardison,  136 
F.  419.  One  who  swears  falsely  before  r 
deputy  Internal  revenue  collector  as  to  his 
qualifications  as  a  distiUer's  surety  is  prop- 
erly charged  with  perjury  under  U.  S.  Rev. 
St.  §  5392,  though  the  state  law  concerninf 
perjury  required  the  oath  to  be  taken  In  ; 
"judicial  proceeding,"  other  false  oaths  be- 
ing punished  as  "false  swearing."  Id.  One 
who  made  false  affidavit  as  to  ownership  of 
property  In  order  to  qualify  as  surety  on  a 
bail  bond  was  guilty  of  perjury.  People  v. 
Froellch,  96  N.  T.  S.  488. 

15.  The     offense     consists     in     swearing 
falsely  and  corruptly,  and  not  through  mis- 
take.    State    V.     Mercer     [Md.]     61     A.     220.  ^ 
Where    charge   was    false    swearing    in   affl- . 


davit  for  marriage  license,  and  there  was 
evidence  that  defendant  did  not  know  of  the 
false  statement  contained  in  an  affidavit, 
being  asked  a  different  question,  defendant 
was  entitled  to  a  charge  to  the  effect  that 
he  could  not  be  convicted  if  he  did  not  know 
of  the  false  statement  in  the  affidavit.  Por- 
ter v.  State  [Tex.  Cr.  App.]  13  Tex.  Ct.  Rep. 
714,  88  S.  W.  359.  False  testimony  by  de- 
fendant in  prosecution  for  carrying  a  pistol 
that  he  "did  not  have  in  his  possession  or  on 
his  person"  a  pistol  is  ground  for  a  prosecu- 
tion for  perjury,  his  statement  not  being 
duplicitous.  Trevinio  v.  State  [Tex.  Cr. 
App.]    13    Tex.    Ct.    Rep.    716,    88    S.    "W.    356. 

16.  In  prosecution  for  forgery  testimony 
of  defendant  that  he  had  not  been  convicted 
of  forgery  16- years  before  was  too  remote 
to  affect  his  credibility,  and  therefore  not 
material.  Hence  the  fact  that  it  was  false 
did  not  make  it  a  basis  for  a  charge  of  per- 
jury. Busby  V.  State  [Tex.  Cr.  App.]  13  Tex. 
Ct.  Kep.  134,  86  S.  W.  1032.  A  statement  un- 
der oath  in  proceeding  for  letters  of  admin- 
istration in  orphans'  court  that  decedent  did 
not  leave  a  will  is  material  to  the  inquiry. 
State  V.  Mercer  [Md.]   61  A.  220. 

17.  (joslin  V.  Commonwealth  [Ky.]  90  S. 
W.  223. 

18.  Indictment  held  sufficient  where  false 
"iwearing  by  a  defendant  in  a  prosecution 
tor  gaming  was  charged.  Goslin  v.  Com- 
monwealth [Ky.]   90  S.  "W.  225. 

19.  See   4  C.  L.  971. 

20.  Under  Pen.  Code  §  105,  one  who  cre- 
ntes  a  situation  whereby  another  becomes 
the  apparent  owner  of  property  In  order  to 
have  him  swear  falsely  that  he  was  the 
owner  to  qualify  as  a  surety,  is  guilty  of 
-ubornation  of  perjury.  People  v.  Nichols, 
95  N.  T.  S.   736. 

ai.     See  4  C.  L.    972. 

22.  See  5  1.  supra.  An  indictment  for 
perjury  In  the  statutory  form  (U.  S.  5417 
form  49),  is  not  defective  for  failing  to  al- 
lege directly  that  accused  was  sworn  by  a 
person  qualified  to  administer  an  oath,  since 
a  charge  of  perjury  implies  that  an  oath 
was  administered.  State  v.  Webber  [Vt.] 
fi2  A.  1018. 

S3.  Goslin  V.  Commonwealth  [Ky.]  90  S. 
W.  223.  Indictment  charging  defendant  with 
having  sworn  falsely  while  testifying  in  his 
own  behalf  In  a  prosecution  for  gaming 
held  to  have  set  out  with  sufficient  partlcu- 
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out";  a  mere  allegation  that  it  was  material  is  insuificient.^*  The  true  facts  should 
be  alleged  in  order  to  show  the  falsity  of  defendant's  testimony. ^'^  An  indictment 
which  alleges  that  at  the  time  of  the  alleged  perjury  there  was  pending  before  the 
court  a  certain  civil  suit,  and  in  the  same  paragraph  alleges  that  the  action  was  for 
the  remission  of  a  fine,  is  double.^*  An  indictment  for  false  swearing  in  a  prose- 
cution for  gaming  need  not  allege  when  the  game  was  played,  nothing  appearing 
in  the  oath  of  the  witness  on  that  point. ^^  A  presentment  charging  with  perjury 
two  defendants  jointly  in  the  same  count  is  duplicitous.^*  In  Tennessee  a  grand 
jury  has  no  inquisitorial  power  with  respect  to  the  crime  of  perjury.^" 

Admissibility  of  evidence.^" — ^The  pendency  of  the  proceeding  in  which  false 
swearing  is  charged,  at  the  time  the  oath  was  administered  to  the  accused,  should 
be  proved  by  the  record  of  that  proceeding''^  which  would  also  show  jurisdiction  of 
the  presiding  judge  to  administer  the  oath.^^  The  fact  that  accused  was  sworn 
as  a  witness  may  be  shown  by  other  evidence.^'  The  person  who  administered  the 
oath  may  testify  that  he  was  acting  as  judge  of  a  court  of  record.^*  This  being 
shown,  authority  to  administer  an  oath  is  prima  facie  established  and  it  then  de- 
volves on  the  accused  to  show  want  of  authority  in  the  particular  case.^''  It  is 
proper  to  prove  by  an  interpreter  that  he  interpreted  to  defendant  the  oath  adminis- 
tered by  a  justice  of  the  peace.^° 

Sufficiency  of  evidence." — In  most  jurisdictions  the  guilt  of  the  accused  must 
be  established  beyond  a  reasonable  doubt  by  the  testimony  of  two  witnesses,  or  of 
one  witness  and  strong  corroborating  circumstances.^^  Whether  the  quantum  of 
evidence  required  by  law  has  been  adduced  is  for  the  jury.^^  The  offense  must  be 
proved  as  charged.*" 


larity  the  fact.'!  relative  to  a  game  with  re- 
gard to  which  he  had  testified.  Id.  An  in- 
dictment for  per.iury  alleged  to  have  been 
committed  before  the  grandjury  mustspecify 
the  nature  of  the  matter  then  being 
Investigated  in  order  to  apprise  the  accused 
of  the  nature  of  the  charge  against  him,  as 
required  by  Const,  art.  10.  State  v.  Webber 
[Vt.]   62  A.   1018. 

24.  Crow  v.  State  [Tex.  Or.  App.]  14  Tex. 
Ct.  Rep.  559,  90  S.  W.  650.  An  indictment 
charging  perjury  by  defendant  In  an  action 
by  him  for  remission  of  a  fine  is  defective  it 
It  does  not  allege  that  any  fine  had  been 
previously  imposed  upon  him.  Id.  The  al- 
leged false  testimony  being  that  defendant 
believed  that  a  cause  in  wiiich  he  was  a 
witness  had  been  continued  the  indictment 
was  defective  in  that  it  failed  to  allege  that 
defendant  had  been  under  legal  process  as  a 
witness  In  a  pending  cause  and  had  disobey- 
ed such  process.     Id. 

as.  Crow  V.  State  [Tex.  Cr.  App.]  14  Tex. 
Ct.  Rep.  559,  90  S.  W.  650. 

26.  An  action  for  remission  of  a  fine  not 
being  a  civil  action.  Crow  v.  State  [Tex. 
C1-.  App.]    14  Tex.  Ct.  Rep.  659,   90  S.  W.  650. 

27.  Goslin  V.  Commonwealth  [Ky.]  90  S. 
W.  223.  .    , 

28.  State  v.  Wilson    [Tenn.]    91  S.  W.   195. 
29      Code    1858,    §    4858,    takes    away    such 

power.  State  v.  Wilson  [Tenn.]  91  S.  W. 
195 

30.     See   4   C.   L.    974. 

31    33,  33.     Goslin  v.  Commonwealth  [Ky.] 

90   S.  W.   223.  V,      i., 

34  This  fact  need  not  be  shown  by  the 
record.  Goslin  V.  Commonwealth  [Ky.]  90 
S.  W.    223. 


35.  Goslin  v.  Commonwealth  [Ky.]  90  S. 
W.   223. 

36.  Trevinio  v.  State  [Tex.  Cr.  App.]  13 
Tex.  Ct.  Rep.  716,  88  S.  W.  356. 

37.  See  4  C.  L.  974. 

38.  This  is  the  rule  in  prosecutions  for 
false  swearing  and  perjury  alike,  and  the 
court  should  so  charge.  Goslin  v.  Common- 
wealth [Ky.]  90  S.  W.  223.  To  sustain  a 
charge  of  perjury  the  evidence  must  be  at 
least  strongly  corroborative  of  the  testimony 
of  the  accusing  witness.  People  v.  Sturgis, 
110  App.  Div.  1,  96  N.  Y.  S.  1046.  Direct 
testimony  of  a  single  witness  may  be  suffi- 
cient to  support  a  charge  of  perjury  if  suffi- 
ciently corroborated  to  prove  the  crime  be- 
yond a  reasonable  doubt.  State  v.  Rutledge, 
37  Wash.  523,  79  P.  1123.  In  Washington, 
the  corroboration  of  the  witness  need  not 
be  equivalent  to  the  testimony  of  another 
witness.  Id.  In  Texas  corroboration  must 
be  tantamount  to  a  witness.  Thus,  where 
single  witness  was  corroborated  only  by 
an  admission,  not  equivalent  to  a  confession, 
by  the  defendant  for  whom  the  person  ac- 
cused of  perjury  testified,  the  charge  of 
perjury  was  not  sustained.  Grady  v.  State 
[Tex.  Cr.  App.]  90  S.  W.  38.  The  Texas 
statute  requires  two  witnesses  to  prove  only 
the  falsity  of  the  alleged  false  swearing; 
one  witness  is  sufficient  to  prove  the  oath 
taken  and  what  was  sworn  as  a  predicate  for 
the  perjury  or  false  swearing.  Adams  v. 
State  [Tex.  Cr.  App.]  16  Tex.  Ct.  Rep.  699, 
91  S.  W.  225.  One  witness  was  enough  to 
prove  what  accused  swore  to  before  grand 
jury,  where  several  witnesses  testified  to 
the  falsity  of  his  testimony.  Hambright  v. 
State    [Tex.    Cr.    App.]    15    Tex.    Ct.    Rep.    36, 
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Instructions.*'^ — The  court  should  charge  that  before  the  jury  can  convict  the 
guilt  of  the  accused  should,  be  established  beyond  a  reasonable  doubt  by  the  testi- 
mony of  two  witnesses,  or  of  one  witness  and  strong  corroborating  circumstances,** 
and,  when  requested,  should  apply  this  rule  specifically  to  a  particular  issue.*' 
The  mere  fact  that  two  witnesses  testified  does  not  justify  the  court  in  refusing  to 
instruct  that  a  conviction  may  be  based  on  the  testimony  of  a  single  witness,  if 
sufficiently  corroborated.**  The  court  should  define  the  terms  "willfully"  and  "de- 
liberately" used  in  the  indictment,  and  should  instruct  that  there  could  be  no 
conviction  for  false  swearing  if  the  false  statement  was  made  by  mistake  or  inad- 
vertence.*^ Where  the  indictment  sets  out  several  facts  as  one  assignment  for 
false  swearing,  the  state  must  prove  the  willful  falsity  of  all  such  facts,  and  the 
coiirt  need  not  treat  them  as  separate  assignments  in  the  instructions.*" 

Pekpetuation  of  Testimony,  see  latest  topical  index. 


PERPETUITIES  AND  ACCUMULATIONS. 


§  1.  The  Rule  Agraiust  Perpetuities  and 
Aecumnlntlons;  Its  Nature  and  Applications 
(IOCS). 

§  3.  Computation  of  the  Period  and  Re- 
moteness   of    Particular    Limitations     (1004). 


Charitable    Gifts    (1006).     Accumulations    of 
Income    (1006). 

§  3.     Operation   and    ESectf    Complete    and 
Partial  Invalidity   (1006). 


§  1.  TTie  rule  against  perpetuities  and  accumulations;  its  nature  and  applica- 
tions."— A  suspension  of  the  power  of  alienation  as  to  realty  and  of  absolute  own- 
ership as  to  personalty  occurs  only  when  there  are  no  persons  in  being  by  whom  an 
absolute  estate  in  possession  can  be  conveyed.*'  Euture  estates  must  be  so  limited 
that  in  every  possible  contingency  they  must  terminate  within  the  statutory  period.*" 


91  S.  W.  232.  In  prosecution  for  suborna- 
tion of  perjury,  married  woman  testified 
that  defendant  procured  her  to  testify  false- 
ly and  her  husband  testified  that  he  knew 
she  was  being  urg-ed  to  commit  perjury  and 
advised  her  not  to  do  so^  and  believed  she 
would  do  as  he  told  her.  Held,  whether 
hu.sband  was  an  accomplice,  or  whether  his 
testimony  was  corroborative  of  his  wife's, 
was  tor  the  jury.  People  v.  Gilhooley,  108 
App.   Div.    234,   95   N.    Y.   S.    636. 

3'J.  Goslin  V.  Commonwealth  [Ky.]  90  S. 
W.   223. 

40.  Where  the  charge  submitted  to  the 
jurv  was  that  defendant  testified  before  the 
grand  jury  that  he  did  not  buy  intoxicating 
liquors  without  the  prescription  of  a  physi- 
cian and  not  for  sacramental  purposes,  and 
the  evidence  showed  his  testimony  to  be 
that  he  never  bought  any  whiskey  at  the 
place  in  question  and  bought  none  there  on 
the  day  named,  the  variance  was  fatal.  Ray 
V.  State  [Tex.  Cr.  App.]  14  Tex.  Ct.  Rep.  769. 
90  S.  W.  632.  Indictment  charged  defend.nnt 
with  testifying  falsely  that  a  certain  person 
did  not  play  or  bet  at  a  game  of  cards  with 
certain  other  designa;ted  persons  at  a  cer- 
tain time  and  place;  the  proof  was  that  de- 
fendant testified  that  such  person  did  not 
play  at  all;  held,  variance  fatal.  Stanley  v. 
State  [Tex.  Cr.  App.]  14  Tex.  Ct.  Rep.  5.  8» 
S.  W.  829.  No  variance  where  indictment 
charged  that  defendant  swore  falsely  that 
he  did  not  see  or  recollect  seeing  certain 
persons  playing  cards  on  a  certain  Sunday 
at  any  place  In  the  county,  and  proof  show- 
ed   that   he   was    examined   as    to    games    at 


particular  places  in  the  county  and  also  In 
the  Qounty  generally.  Ha-mbrlght  v.  State 
[Tex.  Cr.  App.]  15  Tex.  Ct.  Rep.  it,  91  S. 
W.   232. 

41.  See  4  C.  L.  975. 

42.  Goslin  v.  Commonwealth  [Ky.]  90  S. 
"W.    223. 

43.  Where  only  one  witness  swore  that 
father  did  not  consent  to  daughter's  mar- 
riage, in  prosecution  for  false  statement  in 
aflldavlt  for  license  that  the  girl  was  "18 
years  old  and  there  are  no  legal  objections 
to  our  marriage,"  it  was  error  to  refuse  to 
■charge  that  such  witness  must  be  corrobor- 
ated to  sustain  a  conviction.  Holt  v.  State 
[Tex.  Cr.  App.]  14  Tex.  Ct.  Rep.  8,  89  S.  W. 
838. 

♦*.  State  V.  Rutledge,  37  Wash.  523,  79 
P.    1123. 

4,"!.  Holt  V,  State  [Tex.  Or.  App.]  14  Tex. 
Ct.    Rep.    8,    89   S.    W.    838. 

4«.  Adams  v.  State  [Tex.  Cr.  App.]  15 
Tex.   Ct.   Rep.   099,   91  S.  W.   225. 

47.  See    4  C.    J..    975. 

48.  In  re  Perry,  48  Misc.  285,  96  N.  T  S 
879. 

4».  In  re  Perry,  48  Misc.  285,  96  N.  T.  S. 
879.  A  limitation  over,  so  conditioned  that 
It  may  not  take  effect  within  the  time  pre- 
scribed by  the  rule,  is  void.  Pitzel  v. 
Schneider,  216  111.  87,  74  N.  E.  779.  If  the 
contingent  event  can  possibly  happen  be- 
yond the  limits  of  the  rule,  the  Interest 
conditioned  on  It  is  invalid,  although  such 
event  will  probably  happen  within  the  rule. 
Id.  In  the  case  of  contingent  rentalndera 
the  uncertainty  as  to  the  time  of  vesting  is 
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Since  annuities  are  ordinarily  releasable  or  assignable,  a  trust  to  pay  them  does 
not  work  a  suspension  of  the  power  of  alienation.^" 

An  estate  which  could  not  be  created  by  direct  devise  without  suspending  the 
power  of  alienation  for  more  than  the  specified  number  of  lives  cannot  be  created 
through  the  intervention  of  a  power/^  but  a  power  of  appointment  which  cannot 
be  exercised  beyond  the  limits  of  the  rule  is  not  rendered  bad  by  the  fact  that 
within  its  terms  an  appointment  could  be.  made  which  would  be  too  remote.-''^ 

A  power  of  sale  does  not  avoid  the  statute  where  the  proceeds  remain  subject 
to  the  operation  of  the  trust.^' 

The  validity  of  a  trust  to  a  foreign  corporation,  as  regards  perpetuities  and 
accumulations,  depends  on  the  laws  of  the  corporation's  domicile.^* 

§  2.  Computation  of  the  period  and  remoteness  of  particular  limitations.^^ — 
If  the  terms  of  the  void  devise  are  clear,  the  language  or  part  of  the  devise  creating 
the,  perpetuity  cannot  be  rejected  and  the  d,evise  sustained  by  mere  construction,'^" 
and  a  void  limitation  cannot  be  held,  under  the  ey  pres  rule  of  construction,  to  be 
good  as  to  that  part  which  keeps  within  the  period  of  perpetuity,  and  void  only  as 
to  the  excess.'*'     A  suspension  for  a  minority  is  a  suspension  for  a  statutory  life.'** 

In  states  where  the  suspension  cannot  exceed  two  lives  in  being,  a  trust  to  pay 
income  until  the  beneficiaries,  numbering  more  than  two,  reach  a  certain  age,  is 
invalid  if  the  intention  is  to  create 'one  period  of  suspension  and  one  trust  to  con- 
tinue until  the  youngest  child  reaches  the  specified  age,^'  but  if  the  intention  is  to 


fatal  unless  it  must  cease,  anrl  the  remain- 
ders become  capable  of  classification  as 
valid  or  invalid  within  the  statutory  period. 
Provisions  beyond  those  for  husband  and 
daughter  of  testatrix  held  void  under  I^aws 
1896,  0.  547,  §  32.  Hayden  v.  Sugden,  48 
Misc.  108,  96  N.  T.  S.  681.  No  interuat  under 
a  will  subject  to  condition  precedent  Is  good 
unless  the  condition  must  be  fulfilled,  if  at 
all,  within  twenty-one  years  after  some  life 
in  being  at  the  creation  of  the  interest. 
Pitzel  V.  Schneider,  216  111.  87,  74  N.  B.  779. 
Will  vesting  realty  and  personalty  in  trus- 
tee during  life  of  testator's  son  and  daugh- 
ter, and  after  their  death  to  go  to  their  chil- 
dren, the  share  of  each  male  child  to  be 
paid  to  him  when  he  reached  the  age  of  25, 
and  each  female  child  when  she  reached  the 
age    of    21,    held    to    create    void    trust.     Id. 

50.  At  common  law  annuities  are  a 
charge  simply  upon  the  estate  or  upon  rents 
and  profits  and  are  alienable,  and  hence  a 
declaration  of  trust  in  favor  of  a  college 
is  not  rendered  invalid  by  reason  of  the 
fact  that  it  is  upon  condition  that,  after  the 
death  of  the  settler,  the  college  will  pay 
annuities  to  seven  persons  during  their  lives. 
Robb  V.  Washington  &  Jefferson  College, 
103   App.  Div.    327,    93  N.    T.   S.   92. 

51.  Attemped  continuation  of  trust  after 
death  of  testatrix's  husband  and  daughter 
for  benefit  of  latter's  husband,  by  power  of 
appoinment  of  income,  held  Invalid  in  that 
it  suspends  power  of  alienation  for  more 
than  two  lives  In  being,  particularly  where 
daughter's  husband  was  not  life  in  being  at 
the  time  of  the  creation  of  the  estate.  Hay- 
den V.  Sugden,  48  Misc.  108,  96  N.  T.  S.  681. 

52.  Power  which  must  be  executed.  If  at 
all  by  the  children  of  the  donee.  Stone  v. 
Forbes  [Mass.]  75  N.  E.  141.  Gift  in  trust 
for  benefit  in  equal  shares  of  children  living 
at   testator's  death,  and   the  issue  by  repre- 


sentation of  any  deceased  child,  income  to 
be  paid  to  them  until  sons  arrive  at  age  of 
30  years  and  daughters  at  age  of  25  when 
principal  of  their  respective  shares  is  to  be 
paid  to  them,  a  power  of  appointment  being 
given  to  those  dying  under  such  age,  held  to 
vest  share  of  each  in  him  at  testator's  death, 
and  hence  gifts  not  too  remote,  though  made 
in  execution  of  power  of  appointment  given 
to   testator  by  his   father.     Id. 

53.  Hayden  v.  Sugden,  48  Misc.  108,  96 
N.  T.  S.   6S1. 

54.  Laws  1SD7,  p.  507,  c.  417,  §  2,  for- 
bidding the  EUspen-sion  of  the  absolute 
ownership  of  personalty  for  more  than  two 
lives  In  b<-ing  at  thf  dutc  ot  the  instrument 
containing  the  limitation,  does  not  apply 
where  a  trust  is  created  by  a  resident  of  the 
state  to  be  executed  in  another  stote.  Robb 
V.  Washington  &  Jefferson  College,  103  App. 
Div.   327,   93  N.  Y.  S.    92. 

55.  See  4  C.   L..   976. 

56.  Reid  V.  Voorhees,  216  III.  230,  74  N. 
B.  804.  Testator  bequeathed  to  his  nephews 
and  nieces  the  rents  of  certain  realty  to  be 
paid  to  them  yearly  for  30  jears,  and  in 
case  any  of  them  should  die  without  an  heir, 
his  or  her  share  to  go  to  the  living  heirs. 
Subsequent  clause  provided  that  30  years 
after  his  death  he  gave  and  bequeathed  to 
such  nephews  and  nieces,  or  their  heirs,  and 
if  no  heirs,  to  be  divided  equally  among  the 
surviving  heirs,  all  said  realty,  which  was 
to  be  sold  and  the  proceeds  equally  divided. 
Held  that  the  limitation  of  30  years  in  the 
first  clause  could  not  be  rejected  and  the  de- 
vise be  upheld  as  one  in  fee,  but  it  was  void. 
Id. 

Reid  V.  Voorhees,  216  111.  236,  74  N.  B. 


57. 
804. 
58. 


Sugden,    48    Misc.    108,    96 


Hayden 
N.   T.   S.   681. 

59.     Since  two  older  members  may  prede- 
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create  separate  and  distinct  trusts  for  each  beneficiary,  each  to  be  measured  by  its 
ovm  term,  the  rule  is  otherwise,''"  it  being  immaterial  in  the  latter  case  that  the  prop- 
erty is  to  be  held  in  solido  and  that  there  is  no  provision  for  its  physical  division 
into  separate  shares."^ 

The  construction  of  deeds"-  and  wills  for  the  purpose  of  determining  whether 
■  the  language  used  therein  creates  estates  void  under  the  rule  is  treated  elsewhere."' 
Applications  of  the  rule  to  particular  estates  will  be  found  in  the  note."* 


cease  the  youngest  before  he  attains  that 
age,  and  suspension  may  therefore  be  for 
more  than  two  lives  in  being.  Central  Trust 
Co.  V.  Egleston,  47  Misc.  475,  95  N.  Y.  S.  945. 
60.  If  two  constructions  are  possible,  the 
above  will  be  preferred  so  as  to  make  will 
valid  rather  than  void.  Central  Trust  Co. 
V.  Egleston,  47  Misc.  475,  95  N.  T.  S.  945. 
Shares  held  separate  and  distinct,  and  trust 
did  not  violate  Laws  1S97,  p.  507,  o.  417,  §  2, 
prohibiting  suspension  of  power  of  aliena- 
tion of  personalty  for  more  than  two  lives 
In  being.  Id.  Devise  of  residuary  estate  in 
trust  to  pay  income  to  husband  for  life,  and 
then  in  trust  for  all  children  who  attain  the 
age  of  25,  the  children  of  any  child  dying 
during  testatrix's  lifetime  to  take  the  share 
parent  would  have  had  had  he  survived  tes- 
tatrix and  reached  age  of  25,  held  to  create 
separate  trust  for  each  child,  and  remain- 
cers  being  vested,  trusts  were  valid.  Hay- 
den  V.  Sugden,  48  Misc.  108,  96  N.  T.  S.  681. 
Bach  trust  is  limited  by  life  of  husband  and 
by  life  of  child,  assuming  that  provisions 
for  accumulation  of  income  for  children's 
benefit  Is  valid  during  their  minority.  Id. 
Trust  to  pay  income  to  several  annuitants, 
even  if  regarded  as  a  strict  statutory  trust, 
and  even  if  annuities  should  be  regarded  as 
nonassignable,  held  severable  as  to  the  in- 
terests of  the  respective  annuitants  so  that 
there  would  be  a  suspension  of  the  power 
of  alienation  of  that  part  of  the  income  ac- 
cruing to  each  annuitant  only  during  his 
life,  which  would  not  violate  the  rule.  Robb 
V.  Washington  &  Jefferson  College,  103  App. 
Div.  327,  93  N.  T.  S.  92.  Annuities  held 
intended  as  a,  mere  lien  or  charge  on  the 
Income,  and  no  strict  statutory  trust  was 
created   for   the   annuitants.     Id. 

61.  Central  Trust  Co.  v.  Egleston,  47 
Misc  475,  95  N.  T.  S.  945;  Hayden  v.  Sugden, 
48  Misc.  108,   96  N.  T.  S.   681. 

62.  See  Deeds  of  Conveyance,  5  C.  L.  964. 

63.  See   WiUs,    4   C.    L.    1863. 

64.  Provisions  bold  valid:  Devise  on 
condition  that  devisee  pays  all  taxes,  keeps 
up  repairs,  and  does  not  sell  or  Incumber 
the  property  until  she  arrives  at  the  age  of 
40  jears,  with  remainder  over  in  case  of  her 
death  under  40,  does  not  contravene  Burns' 
Ann.  St.  1901,  §  3382,  prohibiting  the  suspen- 
sion of  the  absolute  power  of  alienation  for 
a  longer  period  than  during  the  existence 
of  a  life  or  lives  in  being  at  the  creation 
of  the  estate.  Matlock  v.  Lock  [Ind.  App.] 
73  N.  B.  171.  A  bequest  of  personalty  in 
trust  to  be  managed  and  controlled  by  the 
trustee  until  the  beneeciary  shall  arrive  at 
the  age  of  40  years,  and  then  turned  over 
to  her  without  any  restrictions,  does  not 
violate  Burns'  Ann.  St.  1901,  §  8133,  prohib- 
iting the  suspension  of  the  absolute  owner- 
ship of  personalty  for  a  longer  period  than 
the  termination  of  lives  in  being  at  the  time 


of  the  execution  of  the  instrument  creating 
such  ownership,  or  if  a  will,  of  lives  in 
being  at  the  death  of  the  testator.  Id.  A 
testamentary  trust  to  continue  during  the 
life  of  testator's  widow  and  for  twenty 
years  thereafter.  Robinson  v.  Bonaparte 
[Md.]  61  A.  212.  Will  gave  estate  to  be 
equally  divided  between  four  persons.  Sub- 
sequent clause  directed  that  share  of  one 
of  them  should  be  invested  by  the  executor 
for  his  benefit  during  life,  and  for  his  wife 
a.nd  issue  after  his  death.  Held  that  he  did 
not  take  a  life  estate  in  the  realty,  since 
that  construction  would  suspend  power  of 
alienation  for  life  of  devisee,  his  wife,  and 
issue,  and  would  render  devise  void  under 
Laws  1896,  p.  565,  c.  547,  §  32.  Mee  v.  Gordon, 
104  App.  Div.  620,  93  N.  Y.  S.  675.  Devise 
to  wife  and  children,  "to  be  equally  divided 
and  equally  shared  among  them  after  the 
youngest  child  of  them  shall  have  attained 
the  age  of  21  years,"  the  wife  to  liave  the 
rents  and  profits  during  his  minority,  held 
not  to  suspend  power  of  alienation  for  more 
than  two  lives  in  being,  the  period  of  sus- 
pension terminating  on  the  arrival  of  the 
youngest  child  at  his  majority  or  upon  his 
death  before  that  time.  Jacoby  v.  Jacoby, 
94  N.  Y.  S.  260.  Provision  that  testator's 
brother  should,  within  three  months  after 
being  notified  of  testator's  death,  elect 
whether  he  would  occupy  a  certain  house 
for  life,  and  in  case  he  elected  to  do  so  he 
should  be  paid  certain  traveling  expenses 
and  an  annuity,  held  valid,  the  time  given 
for  election  not  being  an  illegal  suspension 
of  the  power  of  alienation,  since  such  elec- 
tion must  be  exercised  within  the  devisee's 
lifetime.  In  re  Trotter's  Will,  104  App.  Div. 
188,   93   N.   Y.    S.    404. 

Provision.^  held  void:  Devise  to  the  heirs 
at  law  of  person  in  being  is  void,  since  they 
cannot  be  ascertained  until  his  death  and 
may  be  other  than  his  children.  A  devise  in 
trust  for  the  life  of  the  beneficiary  with 
remainder  to  "her  lawful  heirs"  forever 
held  void,  under  the  statute  of  1871,  in  so  far 
as  the  attempted  disposition  of  the  remain- 
der was  concerned.  Gerard  v.  Ives  [Conn.] 
62  A.  607.  "Thirty  years  after  my  death  I 
give  and  devise"  realty  to  named  nephews 
and  nieces,  or  their  heirs,  or  if  no  heirs, 
to  be  divided  equally  among  the  surviving 
heirs.  Reid  v.  Voorhees,  216  111.  236,  74  N. 
E.  804.  Bequest  of  rents  of  realty  to  nam- 
ed nieces  and  nephews  to  be  paid  to  them 
yearly  for  thirty  years,  and  in  case  any  of 
them  should  die  without  an  heir,  his  or  her 
share  to  go  to  the  living  heirs.  Id.  Will 
gave  residuary  estate  in  trust  to  pay  annuity 
to  widow  for  life,  and  remainder  of  income 
to  children  until  death  of  two  certain  daugh- 
ters of  testator,  when  estate  was  to  be  divid- 
ed. Held  that  provision  for  widow  was  no* 
independent  of  the  trust  but  created  a  non- 
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Charitable  gifts.'^" — In  most  states  charitable  gifts  are  not  within  the  rule."" 

Accumulations  of  income.'^' — In  New  York  the  accumulation  must  be  for  the 
benefit  of  one  or  more  minors  in  being  at  testator's  death,  and  must  terminate  at 
or  before  the  expiration,  of  their  minority.'"*  A  direction  for  an  accumulation  for 
a  longer  period  has  the  same  effect  as  if  limited  to  the  minority  of  such  persons, 
and  is  void  as  respects  the  time  beyond  such  minority  only.®* 

§  3.  Operation  and  effect,  complete  and  partial  invailidity.'"' — The  fact  that 
a  provision  is  ineffective  as  a  restraint  upon  the  power  of  alienation  of  whatever 
estate  the  grant  conveys  does  not  necessarily  render  it  inoperative  to  characterize 
the  quality  of  the  estate  taken  under  the  instmment.''^ 

Invalid  provisions  may  be  rejected,  without  in  any  manner  affecting  valid  ones, 


assignable  beneficial  interest,  and  hence 
trust  Tvas  void  as  suspending  po"wer  of  alien- 
ation for  three  lives.  People's  Trust  Co.  v. 
J'lynn,  94  N.  T.  S.  436.  In  New  York  the 
same  general  test  applicable  in  determining 
■Whether  there  has  been  an  unlawful  suspen- 
sion of  power  of  alienation  of  realty  is  ap- 
plicable in  determining  whether  there  has 
been  an  unlawful  suspension  of  absolute 
ownership  of  personalty.  Laws  1897,  p.  507, 
c.  417,  §  2,  and  Laws  1896,  p.  565,  c.  547,  §  32, 
are  to  be  construed  together.  In  re  Perry, 
48  Misc.  285,  96  N.  Y.  S.  879.  Where  testa- 
tor gave  each  of  three  daughters  a  certain 
sum  per  month  for  ten  years,  and  provided 
that  at  end  of  that  period  residuary  estate, 
consisting  wholly  of  personalty,  should  be 
divided  equally  among  them,  the  share  of 
any  of  them  dying  without  issue  to  go  to  the 
survivors,  held  that  cross-remainders  to  sur- 
vivors in  case  one  died  without  Issue  were 
void.  Id.  If  a  postponement  of  division  be 
for  more  than  two  lives,  and  until  then  the 
trustees  are  forbidden  to  sell  a  certain 
property,  the  restraint  is  invalid.  In  re 
Trotter's  Will,  104  App.  Div.  188.  93  N.  T.  S. 
404.  Where  deed  conveyed  property  to 
grantee  to  have  and  hold  same  for  benefit 
of  himself  and  his  children,  held  that  a  fur- 
ther provision  that  after  the  death  of  the 
grantee  and  his  grandchildren  the  land 
<-hould  be  ths  property  of  his  grandchildren 
was  void,  uni«r  Ky.  St.  1903,  §  2360.  Brum- 
ley  V.  Brumley  [Ky.]  89  S.  W.  182.  A  pro- 
vision in  a  deed  to  "H  and  children"  that 
"it  is  expressly  agreed  by  the  grantee  in  ac- 
cepting this  deed  that  she  shall  not  sell, 
convey,  or  incumber,  or  in  any  manner  dis- 
pose of  the  same,  but  to  retain  the  same 
for  the  use  of  herself  and  her  children  for- 
ever," is  inoperative  both  under  Iowa  Code, 
I  2901,  and  at  common  law.  Hubbird  v. 
Goin  [C.  C.  A.:  137  P.  822. 

05.  See  4  C.  L.  977.  See,  also.  Charitable 
Gifts,   5   C.  L.   566. 

60.  Robb  V.  Washington  &  Jefferson  Col- 
lege, 103  App.  Div.  327,  93  N.  T.  S.  92. 
Trusts  for  public  charities.  Devise  of  realty 
to  vestrymen  of  church  and  their  successors 
for  the  benefit  of  the  church  with  power  to 
sell,  exchange,  or  dispose  of  the  property, 
held  valid.  Bisooe  v.  Thweatt  [Ark.]  80  S. 
W.  432.  Fact  that  annuity  to  charitable 
corporation  may  continue  perpetually  does 
not  affect  its  validity.  Merrill  v.  American 
Baptist  Missionary  Union    [N.  H.]    62  A.   647. 

07.     See    4   C.  L.   978.- 

68.  Laws  1897,  p.  507,  c.  417,  §  2.  Cen- 
tral  Trust  Co.   V.    Bgleston,    47   Misc.   475,    95 


N.  Y.  S.  945.  Where  will  provided  for  pay- 
m.ent  of  income  in  semi-annual  instalments 
to  testator's  brother,  and  on  his  death  di- 
rected his  share  of  the  estate  "and  any  in- 
come thereof  remaining"  in  the  trustee's 
hands  to  be  paid  to  the  brother's  children,  held 
that  there  T^^as  no  unlawful  accumulation,  the 
income  referred  to  being  that  accruing  after 
the  brother's  death,  and  the  provision  for 
semi-annual  payments  to  the  life  tenant  not 
preventing  the  trustee  from  making  pay- 
ments oftener  if  he  so  desired.  In  re  Keogh, 
47  Misc.  37,  95  N.  Y.  S.  191.  Where  stock  of 
corporation  was  given  to  trustees  to  pay  in- 
come to  beneficiary  until  a  certain  age,  the 
shares  "and  any  accumulations  or  earnings 
thereon"  to  then  be  paid  to  him  absolutely, 
and  corporation  went  out  of  business  and 
sold  Its  assets,  held  that  the  carrying  of 
items  representing  the  profits  or  increased 
price  received  at  the  sale,  including  the 
price  paid  for  good  will,  betterments,  etc., 
to  the  corpus  of  the  estate  did  not  violate 
Laws  1897,  p.  508,  c.  417,  §  4,  prohibiting 
the  accumulation  of  income  of  personalty  ex- 
cept during  the  minority  of  a  beneficiary, 
they  not  being  "income."  In  re  Stevens,  46 
Misc.  623,  95  N.  Y.  S.  297.  Will  did  not  direct 
any  accumulation,  words  "with  any  accumu- 
lations or  earnings  thereon"  not  having  that 
effect,  but  referring  only  to  portions  of  earn- 
ings retained  by  company  for  betterments, 
etc.     Id. 

69.  Laws  1897,  p.  508,  c.  417,  §  4,  subd.  2. 
Central  Trust  Co.  v.  Bgleston,  47  Misc.  475, 
96  N.  Y.  3.  945.  accumulation  held  unlawtul 
in  so  far  as  it  postponed  enjoyment  of  part 
of  income  until  sons  reached  ages  of  25  and 
30  years,  but  valid  in  so  far  as  it  directed 
accumulations  during  minority.  Id.  Direc- 
tions for  specific  advances  to  older  sons  at 
ages  of  25  and  30  years,  and  reservation  of 
2  per  cent  "keeping  the  estate  in  heart  and 
to  be  invested,"  held  to  be  part  of  invalid 
scheme  for  accumulation  beyond  minority 
and  to  be  invalid.  Id.  Direction  for  ac- 
cumulation for  longer  period  than  minority 
is  void  as  to  excess  only.  Laws  1896,  c.  547, 
§  51,  subd.  3.  Hayden  v.  Sugden,  48  Misc. 
108,  96  N.  Y.  S.  681. 

70.  See  4  C.  L.   978. 

71.  Grant  to  "H  and  children"  with  pro- 
vision that  grantee  s.greed  that  she  sliould 
not  sell  or  dispose  of  the  same,  but  should 
retain  it  for  the  use  of  herself  and  her 
children  forever,  held  to  give  her  a  life  es- 
tate which  she  could  dispose  of  with  remain- 
der in  fee  to  her  children.  Hubbird  v.  Goin 
tC  C.  A.]   137  F.  822. 
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where  the  two  are  in  fact  independent  and  are  not  for  the  carrying  out  of  a  common 
or  general  purpose/^  but  where  they  are  so  connected  together  as  to  constitute  a 
general  scheme,  so  that  the  presumed  intention  of  the  testator  would  be  defeated 
by  such  a  course,  or  if  manifest  injustice  would  result,  the  rule  is  otherwise.'' 

Personal  Injubies;  Personal  Peopeety;  Petitions,  see  latest  topical  index. 

PETITORY  ACTIONS.74 

A  petitory  action  is  one  in  which  the  mere  title  to  property  is  litigated  and 
sought  to  be  enforced,  as  distinguished  from  a  possessory  action.^' 

Plaintiff  in  order  to  recover  must  at  least  show  a  better  title  to  the  property 
claimed  than  the  defendant  in  possession,'"'  and  must  recover  on  the  strength  of  his 
own  title.''  He  has' the  onus  of  proof*  and  may  be  met  by  a  plea  of  prescription." 
He  has  no  right  in  this  action  to  call  his  vendor  in  warranty.^ 

Pews;  Photographs;  Physicians  and  Scbqeons;  Pilots,  see  latest  topical  index. 
PIPE  LINES  AND  SUBWAYS,  si 

One  to  whom  a  natural  gas  company  has  agreed,  in  consideration  of  a  right  of 
way,  to  furnish  gas  as  long  as  the  pipe  line  is  operated  cannot  enjoin  the  removal  of 
the  line.^^  A  franchise  to  supply  gas  gives,  no  such  right  in  the  location  of  its 
pipes  that  the  imposition  on  the  gas  company  of  the  cost  of  changing  the  same 
when  necessitated  by  the  institution  of  a  municipal  drain'age  system  impairs  vested 
rights  or  takes  property  without  compensation.*^     Contractor  of   subway  is   not 


72.  Reid  v.  Voorhees,  216  lU.  236,  74  N.  B. 
804.  Rejection  of  void  provisions  held  not 
to  affect  valid  Independent  and  unimportant 
provisions  not  entering  into  the  general 
scheme  of  distribution.  Id.  Where  invalid 
parts  may  be  rejected  without  changing  or 
destroying  testator's  general  testamentary 
scheme.  In  re  Trotter's  Will,  104  App.  Div. 
188,  93  N.  T.  S.  404.  It  being  clear  that 
primary  objects  of  testatrix's  bounty  were 
her  husband  and  children,  held  that  void 
provisions  whereby  she  attempted  to  con- 
tinue trusts  after  lives  of  daughters  could 
be  disregarded  without  interfering  with 
principal  disposition.  Hayden  v.  Sugden,  48 
Misc.  108,  96  N.  T.  S.  681.  Where  will  gave 
each  of  three  daughters  $100  per  month  for 
ten  years,  and  provided  that  at  end  of  that 
time  residuary  estate  consisting  wholly  of 
personalty  should  be  divided  equally  among 
them,  the  share  of  any  one  of  them  dying 
without  issue  to  go  to  the  survivors,  held 
that  invalid  provision  that  only  daughters 
living  at  end  of  ten  year  period  should  share 
In  the  distribution  might  be  disregarded  In 
order  to  effectuate  testator's  general  inten- 
tion. In  re  Perry,  48  Misc.  285,  96  N.  T.  S. 
879. 

73.  Where  realty  and  personalty  were  of 
nearly  equal  value,  and  will  showed  inten- 
tion to  divide  property  equally  among  nieces 
and  nephews,  and  devise  of  realty  was  in- 
valid, held  that  bequest  of  personalty  would 
also  be  heM  invalid.  Reid  v.  Voorhees,  216 
111.  236,  74  N.  B.  804.  Where  a  trust  at- 
tempted to  be  created  is  an  entire  and  com- 
plete scheme  for  the  control  and  disposition 
of  the  residuary  estate,  and  cannot  be  held 


valid  in  part  and  void  in  part  without  de- 
feating In  part  the  intention  of  the  testator, 
and  a  portion  thereof  is  void  as  a  perpetuity, 
the  trust  will  be  held  invalid  as  a  whole  and 
the  fund  distributed  as  intestate  property. 
Pitzel  V.  Schneider.  216  111.  87,  74  N.  B.  779. 
Bequest  held  dependent  upon  invalid  trust 
and  a  part  of  same  testamentary  scheme. 
People's  Trust  Co.  v.  Flynn,  94  N.  T.  S.  436. 

74.  This  topic  treats  only  of  the  Louisiana 
petitory  action  affecting  the  title  to  realty. 
Petitory  suits  In  admiralty  are  treated  in 
Admiralty,  see  5   C.   L.    35. 

75.  Cyc.  Law  Diet.  691.  Suit  by  a.  judg- 
ment creditor  to  annul  a  judicial  sale  on 
the  ground  that  It  was  made  w^ithout  ap- 
praisement and  on  the  further  ground  of  a, 
fraudulent  combination  to  prevent  competi- 
tion in  bids,  is  petitory  in  character.  Moresl 
V.  Coleman  [La.]  40  So.  168.  Where  plain- 
tiff alleged  that  he  was  the  owner  of  cer- 
tain property  and  that  he  was  In  possession 
of  the  same  and  that  defendant  was  tres- 
passing thereon,  and  praying  that  he  be 
quieted  in  his  own  cwnership  and  po^'n."<5- 
sion  held  not  a  petitory  action.  Gilmort 
Schenok   [La.]   39  So.  40. 

76.  Booksh  v.  New  Iberia  Sugar  Co.  [La  • 
39  So.  645.      - 

77.  7S,  70.  Dowdell  v.  Orphans'  Home  Soc, 
114  La.  49,  38  So.  16. 

80.  Foote  V.  Pharr    [La.]  38  So.  885. 

81.  See    4   C.    L.    980. 

82.  Connersville  Natural  Gas  Co.  v.  Mof- 
fett,    164   Ind.    585,   73   N.    E.    894. 

83.  New  Orleans  Gaslight  Co.  v.  Drain- 
age Commission,  197  U.  S.  453,  49  Law.  Ed. 
831. 
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bound  to  anticipate  that  a  sewer  inspector  would  walk  on  beams  set  to  brace  the 
tunnel.*'' 

Pieaoy;  Place  of  Tkial;  Plank  Roads,  see  latest  topical  index. 


PLEADING. 


§   1.     Principles    Common    to    all    Pleadings 

(1008).  General  Rules  (1008).  Interpreta- 
tion and  Construction  in  General  (1015). 
Profert  and  Oyer  (1017).  Exhibits  (1018). 
Bills  of  Particulars  (1019). 

§  2.  Tlie  Declaration,  Count,  Complaint,  or 
Petition  (1022).  Consolidation  of  Suits 
(1024).  Joinder  of  Causes  of  Action  (1024). 
Election  (1029).  Splitting  Causes  of  Action 
(1029).     Prayer    (1029). 

§  3.  The  Plea  or  Answer  (1029).  General 
Principles  (1029).  Denials  and  Traverses 
(1031).     Confession  and  Avoidance    (1032). 

§  4,  Replication  or  Reply  and  Subsequent 
Pleadings    (1032). 

§  5.  Demurrer  (1034).  General  Kules 
(1034).  Form,  Requisites,  and  Sufficiency 
(1036).  Issues  Raised  (1037).  Hearing  and 
Decision  on  Demurrer   (1038). 


§  6.     Cross  Complaints  and  AnsTrers  (1039). 

I  7.     Amendments    (1039). 

§  S.      Supplemental    Pleadings    (1046). 

§  9.     Motions    Upon    the    Pleadings    (1047). 

§  10.  Right  to  Object,  and  Mode  of  Assert- 
ing Defenses  and  Objections;  Whether  by- 
Demurrer,  Motion,  etc.  (1048). 

§  11.  Waiver  of  Objections  and  Cure  of 
Defects   (1051). 

§  12.     Time  and  Order  of  Pleadings  (1057). 

§  13.  Filing,  Service,  -  and  Withdrawal 
(1058). 

§  14.  Issues  Made,  Proof,  and  Variance 
(1058).  The  General  Issue  and  General  De- 
nials (1059).  Special  Issues  and  Special  De- 
nials (1060).  Variance  (1060).  Admissions 
in  Pleadings  or  by  Failure  to  Plead  (1063). 
Judgment   on   the  Pleadings    (1064). 


Scope  of  title. — This  topic  treats  only  of  the  general  rules  applicable  to  com- 
mon-law and  code  pleading.  For  the  sufficiency  of  pleadings  in  particular  actions 
reference  should  be  had  to  the  appropriate  topics.  Matters  particularly  applicable 
to  equity  pleading/^  the  necessity  of  verifying  pleadings  and  the  sufficiency  of 
the  verification/*  and  all  questions  in  regard  to  set-off  and  counterclaim/'  are  treated 
elsewhere. 

§  1.  Principles  common  to  all  pleadings.  General  rwZes.'*— Pleading  is  the 
statement  in  a  logical  and  legal  form  of  the  facts  which  constitute  the  plaintiff's 
cause  of  action  or  the  defendant's  ground  of  defense.^" 

WLile  the  codes  have  abolished  forms  of  action/"  yet,  since  their  substance 
remains  unchanged,  good  pleading  demands  that  all  averments  material  to  equitable 
rights  of  action  be  present  and  appropriately  well  pleaded.  Conversely,  matters  of 
equity  should  be  omitted  from  the  pleadings  in  a  purely  legal  action,^^  and,  so  far 
as  rights  or  procedure  depend  thereon  under  the  codes,  the  parties  will  be  held  to 
the  kind  of  action  or  defense  they  have  pleaded.'^  Special  statutory  proceedings 
cannot  be  regarded  as  actions  at  law  or  suits  in  equity,'^  nor  can  they  be  annexed  to 
Buch  actions  or  suits.'* 

In  code  states  the  only  proper  pleadings  are  those  designated  by  the  code." 


84.  Dooley  v.  Degnon-McLean  Contract- 
ing Co.,   45   Misc.    593,    91  N.  T.   S.   30. 

8.5.  See  Equity,  5  C.  L.  1144.  Many  cases 
having  to  do  with  equity  pleading  are,  how- 
ever, valuable  to  the  code  pleader  because 
of  their  analogy  to  pleadings  under  the 
codes. 

86.  See    Verification,    4    C.   L.    1816. 

87.  See  Set-off  and  Counterclaim,  4  C. 
L.   1421. 

88.  See  4  C.  L.  981.  See,  also,  Equity,  5  C. 
L.    1144. 

89.  Commercial  News  Co.  v.  Beard,  116 
111  App.  501;  Chicago  &  W.  I.  E.  Co.  v.  Gar- 
danier,  116  111.  App.  619. 

90.  See  Equity,  5  C.  L.  1144;  Forms  of 
Action,  5  C.  L.  1517. 


91.  Equitable  defenses  may  be  made  to 
legal  actions.     See  post^  §  3. 

92.  Cannot  plead  equity  to  avert  jury 
trial  and  then  take  judgment  on  proof  of 
legal  cause  of  action.  Boonville  Nat.  Bank 
V.  Blakey  [Ind.]  76  N.  B.  529. 

93.  Proceedings  to  contest  an  election 
under  Kurd's  Rev.  St.  1903,  c.  46,  §  116,  are 
purely  statutory  and  not  to  be  regarded  as 
a  cause  at  law  or  in  equity.  Quartier  v. 
Dawiat,  219  111.  326,  76  N.  E.  371. 

94.  A  proceeding  to  contest  an  election 
under  the  general  local  option  law  (Pol. 
Code  1895,  §  1546)  is  not  an  action  at  law  or 
a  suit  m  equity,  but  a  special  statutory  pro- 
ceeding which  cannot  be  annexed  to  an 
action  at  law  or  a  suit  in  equity.  Ogburn 
v.  Elmore,  123  Ga.  677,  51  S.  B    641.     Petition 
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Where  there  are  no  written  pleadings  it  is  the  duty  of  the  court  to  so  frame  the 
issues  after  hearing  the  evidence  as  to  develop  the  whole  case,  and  to  present  to 
the  jury  the  real  issues  of  fact  in  dispute.'"  While  pleadings  in  justice  court  and  the 
like  are  informal,  and  the  same  strictness  is  not  required  as  in  courts  of  record,  yet, 
before  a  case  can  be  properly  tried,  there  must  be  something  before  the  justice  by 
which  the  conflicting  claims  of  the  parties  can  be  determined."''  Where  ao  addition- 
al party  is  brought  in  by  scire  facias,  the  pleadings  should  be  directed  to  the  origiiial 
declaration  and  not  to  the  writ."' 

Material  facts  should  be  shown  by  direct  and  issuable  averment""  and  not  be 
left  to  inference  or  pleaded  by  way  of  recital.^  Facts,  not  conclusions,  must  be 
pleaded.^     Statutes  in  many  states  allow  matters  to  be  alleged  generally  which  it 


held  to  set  forth  a  suit  In  equity  and  not  a 
statutory  proceeding  to  contest  an  election 
under  the  general  local  option  liquor  law. 
Id. 

05.  Under  N.  Y.  Code  Civ.  Proc.  §  487, 
only  pleading  on  the  part  of  the  defendant 
Is  either  a  demurrer  or  an  answer  or  both. 
Groton  Bridge  &  Mfg.  Co.  v.  American  Bridge 
Co.,  137  F.  284.  Motions  to  strike  out  ob- 
jectional  matter,  or  to  make  definite  and  cer- 
tain, etc.,  are  not  pleas  to  the  jurisdiction 
or  in  abatement.  Id.  A  pfiper  endorsed 
"trial  amendment"  which  is  deficient  in  the 
allegations  necessary  to  make  it  an  amended 
or  a  supplemental  pleading  cannot  be  con- 
sidered. Ray  V.  Pecos,  etc.,  R.  Co.  [Tex.  Civ. 
App.]    13   Tex.   Ct.   Rep     582,    88    S,  W.    466. 

96.  Issues  In  action  for  breach  of  contract 
held  sufficient  to  cover  the  whole  matter  in 
dispute.  Coxe  v.  Singleton  [N.  C]  51  S.  E. 
1019. 

97.  Longacre  Colliery  Co.  v.  Creel,  57  W. 
Va.  347,  50  S.  B.  430.  In  action  before  jus- 
tice in  order  to  justify  a  recovery  in  favor  of 
defendant  there  must  be  some  account  or 
claim  filed  by  him  upon  which  to  base  it. 
Id.  If  it  appears  that  no  pleadings  or  ac- 
counts of  any  kind  we»e  filed  either  in  jus- 
tice court  or  in  circuit  court  on  appeal,  judg- 
ment will  be  reversed  and  case  remanded 
for  proper  pleadings  to  be  filed,  and  to  be 
properly  heard  and   determined.      Id. 

98.  Lasman  v.  Harts,  112  111.  App.  82. 

99.  Corbin  Oil  Co.  v.  Searles  find.  App.] 
75  N.  B.  293.  In  action  for  negligence  the 
specific  act  or  omission  relied  on  as  consti- 
tuting a  breach  of  duty  must  be  stated  in 
the  declaration.  Declaration  held  insuffi- 
cient. Klawiter  v.  Jones,  219  111.  626,  76  N. 
E.  673,  afg.  110  111.  App.  31.  Mere  allegation 
or  conclusion  of  pleader  that  a  legal  duty 
existed  is  insufficient  but  must  state  facts 
showing  its  existence.  Pittsburgh,  etc.,  R. 
Co.  V.  Peck  [Ind.]  76  N.  E.  163.  Violation 
of  duty  may  be  shown  under  general  alle- 
gation of  negligence,  but  such  allegation  is 
insufficient  to  show  existence  of  the  duty. 
Id. 

1.  Both  at  common  law  and  under  Burns' 
Ann.  St.  1901,  §§  341,  342.  Recital  asserts 
nothing  and  hence  cannot  be  met  by  denial. 
Malott  V.  Sample,  164  Ind.  645,  74  N.  B.  245. 
Knowledge  should  be  alleged  in  terms,  and 
both  actual  and  constructive  knowledge  may 
bo  proved  under  such  an  averment.  Id.  Al- 
legation that  "notwithstanding  the  fact  that" 
defendant  could  have  discovered  defect  by 
exercise  of  reasonable  diligence  it  was  not 
repaired,    held    insufficient.     Id.     In    suit    to 
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quiet  title,  title,  being  a  material  and  travers- 
able fact,  must  be  clearly  and  directly  alleged 
with  certainty  to  a  common  intent.  Com- 
plaint held  insufficient.  Corbin  Oil  Co.  v. 
Searles  [Ind.  App.]  75  N.  E.  293.  Allegation 
that  "after  being  tendered  its  charges  there- 
for by  this  plaintiff  defendant  wrongfully 
and  unlawfully  turned  off  the  gas"  from 
plaintiff's  residence,  held  insufficient.  Green- 
field Gas  Co.  V.  Trees  [Ind.]  75  N.  E.  2. 
Complaint  for  injury  to  servant  held  insuffi- 
cient for  failure  to  directly  aver  facts  show- 
ing causal  connection  between  negligencti 
and  injury.  South  Bend  Chilled  Plow  Co. 
V.  Cissne  [Ind.  App.]  74  N.  B.  282.  Com- 
plaint in  action  for  injuries  to  servant  by 
bursting  of  fly  wheel  held  insufficient  for  fail- 
ure to  directly  aver  that  wheel  was  defective 
that  fact  being  left  to  inference.  Hay  \. 
Bash  [Ind.  App.]  76  N.  E.  644.  Every  mat- 
ter of  defense  presented  by  an  affidavit  of 
defense  must  be  set  forth  specifically,  and 
with  such  detail  as  to  show  clearly  and  defi- 
nitely its  relation  to  plaintiff's  claim,  nothing 
being  left  to  inference.  Caven-Williamson 
Ammonia  Co.  v.  Ice  Mfg.  Co.,  27  Pa.  Super. 
Ct.   381. 

2.  Willard  v.  Zehr,  116  III.  App.  496.  If 
fraud  is  relied  on  it  must  be  pleaded  as 
a  fact  and  the  circumstances  constituting  It 
must  be  set  out  clearly  and  with  particular- 
ity. Board  of  Com'rs  of  Da  Porte  County  v. 
Wolff  [Ind.]  76  N.  E.  247.  Complaint  held 
not  to  state  sufficient  facts  to  warrant  con- 
clusion of  conspiracy  on  the  part  of  the  Of- 
ficers of  defendant  corporation.  McGinniss  v. 
Amalgamated  Copper  Co.,  45  Misc.  106,  91 
N.  T.  S.  591.  Acts  constituting  fraud  by 
directors  of  mining  corporation  held  suffi- 
ciently set  oat.  Glover  v.  Manila  Gold  Min.  & 
Mill.  Co.  [S.  D.]  104  N.  W.  261.  An  alle- 
gation which  would  be  a  statement  of  fact 
if  standing  alone  becomes  a  mere  conclu- 
sion of  law  when  preceded  by  the  words  "that 
by  reason  of  the  facts  aforesaid."  Dela- 
ware County  Nat.  Bank  v.  King,  109  App. 
Div.  553,  95  N.  Y.  S.  956.  Plaintiff  desiring 
to  plead  waiver  by  defendant  of  conditions 
of  insurance  policy  must  allege  condition 
claimed  to  have  been  waived  and  facts  an(J 
circumstances  claimed  to  constitute  such 
waiver.  General  allegation  that  particular 
condition  has  been  "waived  is  insufficient. 
Glazer  v.  Home  Ins.  Co.,  96  N.  Y.  S.  1099. 
Averments  of  specific  facts  or  circumstances 
from  w^hich  the  court  may  see  that,  if  they 
are  true,  the  fact  was  probably  otherwise 
than  the  finding,  are  essential  in  a  pleading 
for  the  purpose  of  overcoming  the  legal  pre- 
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wauld  otherwise  be  necessary  to  particularize/  but  in  such  case  the  statutory  form 
must  be  strictly  followed.* 


sumption  that  the  determination  of  a  ques- 
tion of  fact  by  an  executive  officer  to  whom 
its  decision  is  intrusted  by  the  law  is  correct. 
Allegations  that  fact  differs  from  presump- 
tion, or  that  the  decision  is  wrong,  without 
more,  are  futile.  Hayes-Toung  Tie  Plate  Co. 
V.  St,  Louis  Transit  Co.  [C.  C.  A.]  137  F.  80. 
Conclusions  may  be  alleged  as  to  a  collateral 
matter.  That  an  election  was  duly  held. 
State  V.  Malheur  County  Ct.  [Or.]  81  P.  36S. 
Averments  held  to  be  eouclusions:  That 
payment  was  involuntary.  Lewis  v.  San 
Francisco  [Cal.  App.]  82  P.  1106.  In  action 
by  foreign  corporation  affidavit  of  defense 
alleging  that  it  cannot  recover  because  it 
has  not  complied  with  la"ws  of  state  where 
action  is  brought  held  insufficient  on  motion 
for  Judgment  in  failing  to  allege  in  what 
respect  it  has  failed  to  so  comply.  Mobile 
Cotton  Mills  v.  Smyrna  Shirt  &  Hosiery  Co. 
[Del.]  62  A.  146.  That  paragraph  of  will  is 
void.  Columbian  University  v.  Taylor,  25 
App.  D.  C.  124.  In  plea  in  abatement  that 
defendant  was  a  resident  of  another  state, 
that,  when  served,  he  had  been  brought  in- 
to the  county  under  arrest,  and  that  indict- 
ment against  him  had  been  "wrongfully, 
fraudulently,"  etc.,  procured.  Willard  v.  Zehr, 
215  III.  148,  74  N.  E.  107.  That  it  was  the 
duty  of  defendant  to  furnish  for  the  plain- 
tiff reasonably  safe  tools,  etc.  Sargent  Co. 
V.  Baublis,  215  111.  428,  74  N.  B.  455.  That 
complainant's  father  owned  certain  property 
in  fee  simple  at  the  time  of  his  death,  and 
that  complainant  is  a  tenant  in  common 
with  his  brothers.  Mason  v.  Mason,  219  111. 
609,  76  N.  B.  692.  That  places  where  appel- 
lants carry  on  business  are  private  property. 
Pagames  v.  Chicago,  111  111.  App.  590.  That 
it  was  defendant's  duty  to  do  certain  things. 
Chicago  &  W.  I.  E.  Co.  v.  Gardanier,  116  111. 
App.  619.  General  averment  of  fraud.  Cowell  v. 
City  Water  Supply  Co.  [Iowa]  105  N.  W.  1016. 
In  action  on  Are  policy  that  defendant  negli- 
gently stood  by  and  permitted  building  to 
be  consumed.  Home  Ins.  Co.  v.  Overturf 
[Ind.  App.]  74  N.  E.  47.  In  action  by  assignee 
of  note  against  maker,  answer  alleging  that 
Plaintiff  was  not  real  party  in  interest  but 
failing  to  state  facts  showing  that  he  was 
not,  held  insufficient.  Brown  v.  Fisher 
[Ind.  App.]  74  N.  B.  632.  That  contract  for 
transmission  of  telegram  was  to  be  con- 
strued according  to  the  law  of  the  place 
where  it  was  sent.  Howard  v.  Western 
Union  Tel.  Co.,  27  Ky.  L.  B.  858,  86  S.  W.  982. 
That  defendant  "became  indebted"  and  exe- 
cuted a  "mortgage."  Cooper  v.  McKee  [Ky.] 
89  S.  W.  203.  That  certain  credits  were  all 
that  a  party  was  entitled  to.  Tom's  Creek 
Coal  Co.  V.  Sheene  [Ky.]  90  S.  W.  993.  De- 
nial in  answer  that  plaintiffs  had  a  lien 
made  in  connection  with  attempted  denial 
that  credits  admitted  by  the  petition  were 
all  to  which  notes  sued  on  were  entitled.  Id. 
In  petition  for  mandamus  to  compel  warden 
to  remove  convicts  from  leased  farm  and 
place  and  keep  them  on  farm  owned  by  state, 
averments  that  board  of  control  is  not  hav- 
ing timbered  land  opened  as  "rapidly  as 
practicable"  and  that  all  the  convicts  can 
"easily  and  profitably  be  employed."  State 
v.  Henry  [Miss.]  40  So.  153.     That  a  contract 


was  procured  by  undue  influence.  Barber 
Asphalt  Pav.  Co.'  v.  Field,  188  Mo.  182,  86 
S.  W.  860.  General  averment  of  fraud.  New- 
man v.  Mercantile  Trust  Co.,  189  Mo.  423, 
88  S.  W.  6.  That  acts  of  which  plaintiff 
complains  were  "without  right."  Williams 
V.  Mathewson  [N.  H.]  60  A.  687.  Upon  de- 
murrer an  allegation  that  the  injury  is 
irreparable  is  to  be  regarded  as  a  mere  ex- 
pression of  plaintiff's  opinion.  Id.  As  to 
duties  of  a  city  and  city  superintendent  of 
buildings.  McGuinness  v.  Allison  Realty 
Co.,  46  Misc.  8,  93  N.  T.  S.  267.  That  de- 
fendant "refuses  to  carry  out  the  terms  of 
his  agreement."  Armstrong  v.  Heide,  94  N. 
r.  S.  434.  "That  plaintiff  is  not  a  bona  fide 
holder  in  due  course  of  said  note.'"  Ilogers 
V.  Morton,  46  Misc.  494,  95  N.  T.  S.  49.  That 
a  note  "was  wrongfully  converted  •  *  • 
and  fraudulently  delivered  to  said  plaintiff 
without  the  knowledge  and  assent  of  these  de- 
fendants, or  either  of  them."  Id.  Defense 
of  usury  must  set  up  usurious  contract 
specifying  its  terms  and  the  particular  facts 
relied  on  to  bring  it  within  the  statute. 
Allegation  that  note  is  usurious  and  void 
held  insufficient.  Id.  That  the  estate  of  a 
deceased  partner  owns  a  half  interest  in 
certain  bonds,  which  are  shown  to  have  in 
fact  belonged  to  the  partnership.  Callanan 
V.  Keeseville,  etc.,  R.  Co.,  95  N.  T.  S.  513. 
As  to  breach  of  contract.  Delaware  County 
Nat.  Bank  v.  King,  109  App.  Div.  553,  95 
N.  T.  S.  956.  In  action  to  recover  money  al- 
leged to  have  been  received  from  certain 
insurance  companies  by  defendants  as  plain- 
tiff's agents,  allegation  in  answer  that  plain- 
tiff, having  assigned  his  claims  against  the 
companies,  has  no  beneficial  interest  and  is 
not  the  real  party  in  interest.  Voisin  v. 
Mitchell,  96  N.  T.  S.  386.  That  defendant  is 
"indebted"  to  plainyff  in  certain  sums  for 
rent,  etc.  Nealis  v.  Marks,  96  N.  T.'  S.  740. 
As  to  nonpayment  of  note  and  notice  of 
protest.  Caven-Williamson  Ammonia  Co.  v. 
Ice  Mfg.  Co.,  27  Pa.  Super.  Ct.  381.  That 
there  was  no  constructive  delivery  of  a  deed, 
Newman  v.  Newman  [Tex.  Civ.  App.]  86  S. 
W.  635.  That  property  was  subject  to  a  lien. 
Collins  V.  Bryan  [Tex.  Civ.  App.]  13  Tex. 
Ct.  Rep.  237,  88  S.  W.  432.  That  a  tender 
discharged  a  certain  lien.  Harris  v.  Staples 
[Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  988,  89 
S.  W.  801.  That  money  was  received  in 
trust  for  certain  purposes.  Francis  v.  Gis- 
born  [Utah]  83  P.  571.  That  opening  of 
road  was  without  authority  of  law  and  with- 
out jurisdiction.  Carlson  v.  Spokane  County 
Com'rs,  38  Wash.  616,  80  P.  795.  That  board 
of  equalization  acted  illegally  and  arbitra- 
rily. Ricketts  V.  Crewdson,  13  Wyo.  284,  81 
P.  1,  79  P.  1042.  That  plaintiff  is  a  preferred 
stockholder  in  a  certain  corporation.  .Hackett 
V.  Northern  Pac.  R.  Co.,  140  P.  717.  Aver- 
ment that  plaintiff  is  a  corporation  held, 
when  taken  with  other  averments,  to  amount 
to  averment  that  partnership  association  is 
a  corporation  under  the  laws  of  Michigan, 
and  hence  to  be  conclusion.  Fred  Macey  Co. 
V.  Macey  [C.  C.  A.]  135  P.  725.  Allegations 
that  complainant  presented  to  commissioner 
of  patents  good  and  sufficient  reasons  for 
abandonment     of     application     for     patent, 
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which  latter  adjudged  to  he  Insufficient. 
Hayes-Young  Tie  Plate  Co.  v.  St.  Louis 
Transit  Co.  [C.  C.  A.]  137  F.  80.  Mere  use 
of  words  "fraudulent  mismanagement," 
without  averments  of  speciflc  facts,  In  bill 
to  .dissolve  Insurance  association  on  that 
ground  held  insufflcient  to  render  a  demur- 
rer an  admission  of  such  mismanagement. 
Polk  V.  Mutual  Reserve  Fund  Life  Ass'n,  137  F. 
273.  In  suit  to  set  aside  probate  proceedings 
mere  allegations  that  acts  of  executor  were 
"fraudulent"  and  that  sales  were  "fraudu- 
lently" made,  without  allegations  of  facts 
showing  fraud,  held  insufficient.  William- 
son V.   Beardsley    [C.   C.  A.]    137   F.   467. 

Averments  held  iiot  to  fce  conclusions ; 
That  a  person  named  died  seised  and  pos- 
sessed of  certain  lands.  Good  after  verdict. 
Pace  V.  Crandall  [Ark.]  86  S.  W.  812.  An 
averment  that  certain  land  had  been  for 
years  used  as  a  public  alley  is  not  a  mere 
conclusion  because  not  stating  the  manner 
of  use.  Harniss  v.  Bulpitt  [Cal.  App.]  81 
P.  1022.  Allegations  of  complaint  in  action 
on  official  bond  of  county  auditor  as  to  un- 
lawful retention  of  funds.  Workman  v.  State 
[Ind.]  73  N.  E.  917.  That  deceased  servant 
was  a  passenger.  Baltimore,  etc.,  H.  Co.  v. 
Clapp  [Ind.  App.]  74  iN.  B.  267.  That  de- 
fendant received  goods  as  a  common  carrier 
for  hire.  Russell  Grain  Co.  v.  Wabash  R. 
Co..  114  Mo.  App.  488,  89  S.  W.  908.  '.'That 
there  never  was  any  valuable  or  other  legal 
consideration"  for  a  bond  and  montgage. 
First  Nat.  Bank  v.  Robinson,  105  App.  Div. 
193,  94  N.  T.  S.  767.  A  denial  "that  said  note 
was  ever  duly  negotiated  or  discounted  for 
value."  Rogers  v.  Morton.  46  Misc.  494,  95 
N.  T.  S.  49.  Of  notice  to  owner  of  furnish- 
ing materials  to  contractor  in  action  to 
foreclose  mechanic's  lien.  Robertson  Lumber 
Co.  V.   State  Bank  [N.  D.]   105  N.  W.  719. 

3.  Thus  it  is  in  many  states  permissible 
to  allege  the  performance  of  conditions  in 
a  contract  generally  (see  Contracts,  5  C.  L. 
664),  or  to  allege  that  a  Judgment  has  been 
duly  rendered  (see  Judgments,  6  C.  L.  214), 
or  a  statute  duly  passed  (see  Statutes,  4 
C.  L.   1522). 

4.  Where  by  statute  an  averment  that 
a  judgment  was  "duly  given"  dispenses  with 
averments  of  jurisdiction,  an  averment 
merely  that  "it  was  adjudged"  is  insufficient. 
Mears  v.  Shaw   [Mont.]   81  P.  338. 

5.  An  unnecessary  averment  should  not 
be  required  to  be  made  more  definite  and 
certain.  Choctaw,  etc.,  K.  Co.  v.  Rolfe  [Ark.] 
88  S.  W.  870.  An  assignment  of  a  chose 
in  action,  even  without  consideration,  is  not 
presumptively  void  as  to  a  creditor  wlio 
becomes  such  nearly  four  years  thereafter 
and  such  presumption  is  not  supplied  by 
vague  and  general  allegations,  but  circum- 
stances from  which  fraud  may  be  reason- 
ably inferred  must  be  proved  or  petition  will 
be  obnoxious  to  a  demurrer.  Weckerly  v. 
Taylor  [Neb.]  103  N.  W.  1065.  It  is  not  an 
abuse  of  discretion  to  deny  a  motion  to  make 
definite  and  certain  by  setting  forth  matters 
which  are  of  public  record.  Tax  rolls,  etc. 
City  of  Port  Townsend  v.  Trumbull  [Wash.] 
82   P.    715. 

Allegations    held    sulRcIently    definite:     An 


averment  of  the  month  in  which  a  demand 
for  cars  was  made,  where  the  station 
at  which  demand  was  made  is  small. 
Choctaw,  etc.,  R.  Co.  v.  Rolfe  [Ark.]  88  S.  W. 
870.  Averments  as  to  alleges!  defect  in 
switch  lock.  Cleveland,  etc.,  R.  Co.  v.  Snow 
[Ind.  App.]  74  N.  E.  908.  Complaint  In  ac- 
tion by  employe  for  personal  injuries. 
Fletcher  Bros.  Co.  v.  Hyde  [Ind.  App.]  75 
N.  B.  9.  Complaint  held  not  so  Indefinite 
and  uncertain  as  to  require  it  to  be  amended 
where  notice  of  motion  did  not  specify  any 
particular  clauses,  but  asked  generally  that 
plaintiff  be  required  to  show  clearly  what 
he  intended  to  claim  in  relation  to  the  per- 
formance of  the  contract  sued  on  or  its  mod- 
ifications as  alleged,  he  being  entitled  to 
claim  at  the  trial  any  legal  Inference  arising 
from  the  facts  pleaded.  Pope  Mfg.  Co.  v. 
Rubber  Goods  Mfg.  Co.,  100  App.  Div.  353, 
9  N.  T.  S.  826.  On  motion  to  make  more 
definite  and  certain,  held  that  it  sufficiently 
appeared  on  face  of  complaint  that  agree- 
ment sued  on  was  verbal.  Creech  v.  Long 
[S.  C]  51  S.  E.  614.  Complaint  on  building 
contract  held  to  sufficiently  set  out  the  con- 
tract as  against  a  motion  to  make  more 
definite.  Ekstrand  v.  Earth  [Wash.]  83  P. 
305.  An  averment  in  a  complaint  that  de- 
fendant converted  certain  goods  "the  proper- 
ty of  plaintiff  then  in"  a  city  and  state 
named  will  be  deemed  to  refer  to  the  loca- 
tion of  the  goods,  not  that  of  plaintiff. 
Phillipos  V.  Mihran,  38  Wash.  402,  80  P. 
627.  Petition  claiming  damages  for  death 
of  railroad  employe  alleging  the  time, 
place,  and  circumstances  under  which  it 
occurred,  and  that  it  was  the  result  of  the 
negligence  of  defendant's  officers,  agents, 
and  employes,  held  not  subject  to  special 
demurrer  for  failure  to  give  their  names, 
that  being  a  matter  which  it  was  easier  for 
defendant  to  discover  than  plaintiff.  Pierce 
V.  Seaboard  Air  Line  H.  Co.  [Ga.]  50  S.  E. 
468. 

Allegratlons  held  not  snfflclently  definite: 
Allegations  as  to  contract  between  plaintiff 
and  defendant's  testator,  whereby  former 
was  to  have  half  of  latter's  estate  in  con- 
sideration of  services  rendered,  held  too 
vague  and  indefinite  to  withstand  a  demur- 
rer on  the  ground  that  it  fails  to  set  forth 
the  terms  of  the  contract.  Cooper  v.  CTlax- 
ton  [Ga.]  50  S.  E.  399.  By  a  timely  special 
demurrer  defendant  is  entitled  to  the  bene- 
fit of  an  itemized  statement  of  damages 
claimed  by  plaintiff  in  a  lump  sum,  when  it 
appears  from  plaintiff's  allegations  that  such 
sum  is  made  up  of  distinct  and  separate 
items.  McKenzie  v.  Mitchell,  123  Ga.  72,  51 
S.  B.  34.  In  an  action  founded  upon  negligence 
mere  general  averments  of  negligence  are 
sufficient  as  against  a  general  demurrer,  but 
not  as  against  a  special  demurrer  on  the 
ground  that  such  allegations  are  too  gener- 
al. Hidgins  V.  Coca  Cola  Bottling  Co.  [Ga.] 
50  S.  E.  974.  Specification  of  particulars 
cannot  be  avoided  by  allegation  ttiat 
plaintiff  has  been  unable  to  ascertain  par- 
ticular acts  causing  the  Injury,  and  that 
they  are  more  peculiarly  within  defendant's 
knowledge.  Id.  General  averments  cannot 
be    aided   by   doctrine    of   res    ipsa   loquitur. 
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not  appear  that  the  opposite  party  is  injured  thereby." 

ISTegatives  pregnant/"   and  irrelevant/^  immaterial/^   redundant/^   obscene/* 


since  that  maxim  cannot  be  invoked  to  aid 
a  defective  pleading.  Id.  Complaint  in 
action  on  contract  of  employment  held  not 
to  allegre  performance  with  sufBcient  deflnite- 
ness,  or  to  show  damages  "with  legal  cer- 
tainty. Golucke  V.  Lowndes  County,  123  Ga. 
412,  51  S.  B.  406.  Petition  in  action  for  per- 
sonal injuries  held  not  to  sufficiently  speci- 
fy acts  of  negligence  relied  on  as  against 
a  motion  to  require  a  more  speciflo  state- 
ment. Sommers  v.  St.  Louis  Transit  Co., 
108  Mo.  App.  319,  83  S.  W.  268.  A  complaint 
for  injury  to  chattels  by  flooding  land 
should  on  motion  be  made  more  definite  by 
describing  the  chattels  damaged  and  the 
nature  and  extent  of  the  damage.  Berg  v. 
Humptulips  Boom  &  River  Imp.  Co.,  38  Wash. 
342,   80  P.   528. 

6.  Averments  as  to  conveyance  of  proper- 
ty in  fee,  free  of  all  incumbrances,  held  ar- 
gumentative. Wright  V.  Craig,  116  111.  App. 
493. 

7.  Western  Traveler's  Ace.  Ass'n  v.  Mun- 
son  [Neb.]  103  N.  W.  688;  Alexander  v.  Du 
Bose  [S.  C]  52  S.  B.  786.  Evidence  of  facts 
averred  need  not  be  pleaded,  but  enough  of 
the  facts  themselves  relied  upon  as  sustain- 
ing the  cause  of  action  or  defense  must  be 
alleged  to  enable  the  court  to  determine 
their  sufficiency.  Willard  v.  Zehr,  215  111. 
148,  74  N.  B.  107.  In  action  for  injuries  to 
servant  alleged  to  have  resulted  from  fail- 
ure to  furnish  safe  place  to  work,  plaintiff 
need  not  allege  that  master  knew  or  ought 
to  have  known  that  it  was  unsafe.  Owens 
v.  Lehigh  Valley  Coal  Co.,  115  111.  App.  142. 
Declaration  in  action  for  injuries  need  not 
describe  injury  in  all  its  seriousness  but 
need  only  show  the  injury  received.  Han- 
sell-Elcock  Foundry  Co.  v.  Clark,  115  111. 
App.  209.  A  party  is  not  obliged  to  set  out 
in  his  pleadings  the  evidence  on  which  he 
relies.  E'ailure  to  allege  that  contract  sued 
on  was  In  writing  raises  no  presumption 
that  it  was  In  parol.  Anderson  v.  Hilton  & 
Dodge  Lumber  Co.,  121  Ga.  688,  49  S.  B.  725. 
Only  the  facts  constituting  the  gist  of  the 
cause  of  action  need  be  stated,  it  not  being 
nc-cessary  to  plead  circumstances  merely 
tending  to  prove  the  facts  alleged'.  Declaration 
in  action  against  carrier  for  injuries  to 
passenger  held  to  sufficiently  specify  par- 
ticulars of  carrier's  negligence.  Philadel- 
phia, etc.,  R.   Co.  V.  Allen   [Md.]    62  A.  245. 

8.  McGarahan  v.  Sheridan,  106  App.  Div. 
632,  94  N.  X.  S.  708.  More  latitude  is  allow- 
ed in  stating  the  facts  and  circumstances 
upon  which  plaintiff  depends  for  the  relief 
sought,  particularly  where  fraud  is  alleged. 
Alexander  v.  Du  Bose  [S.  C]  52  S.  E.  786. 
Not  reversible  error  to  refuse  to  strike  out 
matters  which  are  directly  or  remotely  rel- 
evant to  tlie  matter  sought  to  be  establish- 
ed. Held  no  error  in  refusing  to  strike  al- 
legations in  complaint  in  action  to  set  aside 
deed  as  fraudulent.     Id. 

9.  Certain  paragraphs  of  the  complaint 
alleging  matters  of  inducement  held  im- 
properly stricken.  McGarahan  v.  Sheridan, 
106  App.   Div.   532.   94  N.  T.   S.   708. 


10..  A  denial  of  the  allegations  of  the 
complaint  "as  alleged"  as  a  negative  preg- 
nant is  bad,  and  hence  plaintiff  is  entitled 
to  a  judgment  on  the  ground  that  the  an- 
swer is  frivolous.  Hutchinson  v.  Bien,  104 
App.  Div.  214,  93  N.  T.  S.  216,  afg.  93  N.  T. 
S.  189. 

11.  An  irrelevant  allegation  is  one  having 
no  substantial  relation  to  the  controversy 
between  the  parties  to  the  suit  and  which 
cannot  affect  the  decision  of  the  court  be- 
cause having  no  bearing  upon  the  subject- 
matter  of  the  controversy.  Noval  v.  Hang, 
48  Misc.  198,  96  N.  -  T.  S.  708.  The  test  is 
whether,  if  the  allegations  were  permitted 
to  remain,  evidence  in  support  of  them 
Tvould  be  admissible  on  the  trial.  Id.  In 
action  for  criminal  conversation,  allegations 
in  answer  as  to  plaintiff's  motive  in  bringing 
the  suit  held  irrelevant  and  properly  strick- 
en. Persch  v.  Weideman,  106  App.  Div.  653, 
94  N.  T.  S.  800.  In  action  by  assignee  of 
part  of  claim  against  the  debtor  and  an 
assignee  of  another  part  of  the  claim  and 
the  assignor  who  owned  the  remainder,  held 
that  allegations  of  the  complaint  that  as- 
signor had  assigned  part  of  claim  to 
third  person, .and  himself  owned  the  remain- 
der, and  that  he  and  such  third  person  de- 
clined to  join  as  plaintiffs,  stated  no  cause 
of  action  against  assignor  and  such  person 
and  debtor  was  entitled  to  have  them  strick- 
en out  as  irrelevant.  Chase  v.  Deerlng,  104 
App.  Div.  192,  93  N.  T.  S.  434.  In  action  for  di- 
vorce, allegations  in  answer  of  cruel  and  inhu- 
man treatment  and  nonsupport,  constituting  a 
counterclaim  under  Code  Civ.  Proo.  S  1770, 
will  not  be  stricken  out  as  irrelevant.  Ma- 
son V.  Mason,  46  Misc.  361,  94  N.  Y.  S.  868.  An 
allegation  is  irrelevant  when  the  issue 
formed  by  its  denial  can  have  no  connection 
with  nor  effect  upon  the  cause  of  action.  In 
action  for  personal  injuries,  allegations  stat- 
ing, reasons  why  defendant  was  indifferent 
and  careless,  as  that  it  carried  employers' 
liability  insurance,  are  irrelevant.  Gadsden 
V.  Catawba  Water  Power  Co.  [S.  C]  51  S.  E. 
121.  Allegations  that  "injuries  were  fre- 
quently attending  employes"  in  defendant's 
service  held  not  irrelevant.  Is  matter  in  ag- 
giavation  of  damages,  of  which  defendant 
cannot  complain.  Id.  Allegations  in  action 
to  set  aside  fraudulent  deed  held  irrelevant. 
Alexander  v.    Du   Bose    [S.   C]    52    S.    B.    786. 

13.  Immaterial  allegations  will  be  dis- 
regarded. Allegations  of  fraud  in  action  to 
recover  overpayments  made  to  agent.  Tonk- 
eiman  v.  Fuller's  Adv.  Ag.,  135  F.  613.  In 
suit  by  materialman  on  contractor's  bond 
running  to  owner,  where  complaint  stated 
direct  and  primary  cause  of  action  in  favor 
of  plaintiff,  held  that  further  allegations 
attempting  to  set  up  cause  of  action  by  as- 
signment of  bond  from  owner  could  be  ig- 
nored if  insufficient.  Ochs  v.  Carnahan  Co. 
[Ind.  App.]  76  N.  B.  788.  No  issue  can  be 
raised  on  immaterial  allegations.  In  action 
to  recover  for  goods  sold  to  receiver,  alle- 
gations that  though  defendant  had  repeated- 
ly promised  to  pay  plaintiff  he  had  not  dona 


6  Cur.  Law. 


PLEADING  §  1. 


1013 


and  scandalous  allegations  should  be  avoided/"  and  sham^'  and  frivolous  pleadings 
should  not  be  interposed.^'     Surplusage  will  be  disregarded  or  stricken  on  motion.^' 


so,  and  that  sum  sued  for  was  due  and  no 
part  thereof  had  been  paid,  and  that  plaintiff 
had  been  duly  granted  leave  to  sue  defend- 
ant, held  immaterial  so  that  denial  thereof 
raised  no  issue.  Hutchinson  v.  Bien,  93  N. 
•T.  S.  1S9,  afd.  104  App.  Div.  214,  93  N.  T.  S. 
216.  An  immaterial  averment  which  may- 
be separated  from  the  principal  fact  without 
prejudice  to  the  substantive  cause  of  action 
requires  no  proof.  As  to  venue  in  transitory 
action.  American  Mfg.  Co.  v.  Morgan  Smith, 
25    Pa.    Super.    Ct.    176. 

13.  In  suit  on  contract  between  defendant 
and  plaintiff's  predecessor,  allegations  as  to 
various  steps  -whereby  plaintiff  succeeded  to 
rights  of  his  predecessor  held  not  subject  to 
be  stricken  for  redundancy.  Pope  Mfg.  Co. 
V.  Rubber  Goods  Mfg.  Co.,  100  App,,  Div.  353, 
91  N.  Y.  S.  826.  Motion  to  strike  out  reply 
as  redundant  and  irrelevant  held  properly 
denied  where  matter  was  not  immaterial  to 
the  issue,  and  only  objection  was  to  its 
reiteration,  and  it  was  not  sho-wn  how  defend- 
ant would  be  prejudiced  by  allowing  it  to  re- 
main. Id.,  100  App.  Div.  349,  91  N.  T.  S.  828. 
A  denial  in  an  answer  filed  in  the  district 
court  on  appeal  from  the  justice  court  that 
the  oral  contract  alleged  by  the  plaintiff 
was  made,  together  with  a  statement  that 
a  contract  was  made  at  the  time  alleged 
differing  substantially  from  the  one  set 
up  by  the  plaintiff,  is  not  subject  to  a  motion 
to  strike  on  account  of  changing  the  issues 
from  a  general  denial,  since  allegation  that 
a  different  contract  was  made  is  a  mere  mat- 
ter of  evidence  tending  to  prove  that  the 
contract  declared  on  was  not  made.  Such 
allegations  may  be  superfluous  and  redun- 
dant, but  do  not  change  the  issues.  McGlnnis 
V.  Johnson  Co.  fNeb.]  104  N.  W.  869.  An- 
swer in  action  for  divorce  held  not  to  be 
redundant.  Mason  v.  Mason,  46  Misc.  361, 
94  N.  T.  S.  868.  In  action  for  criminal  con- 
versation, allegation  in  answer  that  defend- 
ant refused  to  be  influenced  by  plaintiff  in 
establishing  intimate  relations  with  the 
latter's  wife  held  redundant,  since  that  fact 
was  provable  under  the  general  denial. 
Persch  v.  Weldeman,  106  App.  Div.  553,  94 
N.  T.  S.  800. 

14.  While  it  is  unnecessary  and  not  per- 
missible to  insert  in  a  complaint  either  a 
writing  of  great  length  or  matter  of  any  kind 
which  because  of  its  extreme  obscenity  would 
pollute  the  public  records,  It  is  always  essen- 
tial to  allege  the  reason  justifying  its  omis- 
sion, and  in  addition  to  describe  it  so  fully 
as  to  Identify  it.  Complaint  against  physi- 
cian held  insuflicient  to  justify  board  of 
medical  supervisors  in  revoking  his  license. 
Czarra  v.  Board  of  Medical  Supervisors,  24 
App.  D.   C.  251. 

15.  Facts  alleged  in  the  answer  which  con- 
stitute a  defense  may  not  be  stricken  out 
as  scandalous.  In  action  for  criminal  con- 
versation, allegation  in  answer  that  plaintiff 
Introduced  his  wife  to  defendant,  and  alle- 
gations tending  to  show  that  he  aided  and 
connived  at  bringing  about  the  relations  be- 
tween them.  Persch  v.  Weldeman,  106  App. 
Div.  553,  94  N.  Y.  S.  800.  Pacts  pleaded  as 
a  complete  defense,  which  would  be  demur- 
rable as  constituting  only  a  partial  defense. 


or  as  being  at  most  in  mitigation  of  dam- 
ages, may  be  so  stricken.  This  on  the 
theory  that  the  party  aggrieved,  thereby 
should  not  be  required  to  admit  the  truth  of 
such  allegations  by  demurring  thereto.  Id. 
Allegations  of  complaint,  ift  action  for  dam- 
ages for  deprivation  of  civil  rights,  charg- 
ing defendant  and  others  with  commission 
of  various  crimes,  held  scandalous.  Wad- 
leigh    V,    Newhall,    136    P,    941. 

16.  A  sham  answer  is  one  that  is  false 
and  untrue.  "Sham"  means  "false."  State 
V.  Webber  [Minn.]  105  N.  W.  490.  It  may  be 
stricken  out,  even  though  interposed  in  good 
faith  and  in  the  belief  that  it  was  true,  in 
all  cases  where  its  falsity  is  clearly  and  un- 
questionably disclosed.  Will  not  be  done 
where  a  fair  doubt  exists  as  to  its  truth  or 
falsity.  Id.  In  proceedings  to  determine 
the  right  to  a  public  oflice,  answer  alleging 
that  relator  was  not  a  citizen  held  properly 
stricken.  Id,  A  denial  in  a  verified  answer 
which  raises  an  issue  as  to  any  of  the  ma- 
terial allegations  of  the  complaint  cannot  be 
stricken  out  as  sham.  Issue  can  only  be 
lisposed  of  by  a  trial.  Schleslnger  v.  Wise, 
106  App.  Div.  587,  94  N.  T.  S.  718.  Cannot 
itrike  out  as  sham  denials  of  material  por- 
tions of  the  complaint  in  an  action  at  law 
whereby  the  general  issue  Is  raised,  whether 
denials  are  absolute,  or  upon  information 
and  belief,  or  upon  an  allegation  that  de- 
fendant has  not  knowledge  or  information 
sufficient  to  form  a  belief  as  to  the  truth  or 
falsity  of  the  allegations  of  the  complaint. 
Schleslnger  v.  McDonald,  94  N.  Y.  S.  721. 
Verified  general  denial  cannot  be  stricken  as 
sham,  though  shown  by  affidavits  to  be  false. 
Id.  A  counterclaim  cannot  be  stricken  out 
as  sham,  particularly  where  there  is  nothing 
before  the  court  authorizing  it  to  deter- 
mine whether  the  allegations  thereof  are 
true  or  false.  Schleslnger  v.  Wise,  106  App. 
Div.  587,  94  N.  T.  S.  718.  Motion  to  strike  an- 
swer as  sham  held  properly  overruled  where  it 
was  so  framed  as  to  raise  important  issue  of 
fact  and  disclosed  a  substantial  ground  of  de- 
fense. Whitaker  v.  Jenkins  [N.  C]  51  S.  E. 
104.  Allegations  whicli  are  false  and  sham 
to  the  knowledge  of  the  pleader  and  are  In- 
terposed merely  for  the  purpose  of  defeating 
jurisdiction  of  federal  court  will  not  be 
allowed  to  have  that  effect.  Boatmen's 
Bank  v.    Fritzlen    [C.   C.    A.]    135   P.    650. 

17.  A  frivolous  answer  is  one  from  which 
it  is  apparent  without  argument  that  it 
presents  nothing  for  adjudication.  Mills  v. 
Territory  [N.  M.]  81  P.  447.  One  that  does 
not,  in  view  of  the  facts  pleaded,  present  a 
defense  to  the  action.  In  proceedings  to  de- 
termine the  right  to  a  public  office,  answer 
alleging  that  relator  was  not  a  citizen  held 
not  frivolous.  State  v.  Webber  [Minn.]  105 
N.  W.  490.  In  action  against  corporation  for 
sequestration  of  its  property  and  appoint- 
ment of  a  receiver,  answer  alleging  that  de- 
fendant has  no  knowledge  or  information 
sufficient  to  form  a  belief  as  to  the  entry  of 
judgment  against  it,  and  the  issuance  and 
return  of  an  execution  unsatisfied,  held  friv- 
olous, as  judgment  and  execution  were  mat- 
ters of  public  record,  and  facts  in  regard  to 
them     were     peculiarly    within     defendant's 
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As  a  general  rule  it  is  not  permissible  to  plead  in  the  alternative,* °  though  in  some 
states  a  party  may  state  all  the  facts  out  of  which  the  controversy  arises  and  pray 
in  the  alternative  for  relief.^" 

Allegations  of  citizenship  necessary  to  confer  jurisdiction  should  be  exaet.^* 
The  parties  to  an  action  should  be  named  with  accuracy  and  particularity,  but  when 
once  named  may  thereafter  be  referred  to  as  plaintiff  and  defendant.^^ 

A  declaration  must  aver  a  time  when  every  material  traversable  fact  alleged 
therein  transpired.^'  By  statute  in  some  states,  however,  when  time  is  not  material, 
it  need  not  be  stated,  and,  if  stated,  it  need  not  be  proved.^* 


knowledge,  and  judgment  granted  on  an- 
swer as  frivolous.  Morgan  &  Co.  v.  Quo 
Vadis  Amusement  Co.,  45  Misc.  130,  91  N.  Y. 
S.  882.  Separate  defense  that  dissolution 
proceedings  had  been  begun,  which  had  not 
yet  been  completed,  held  Ineftective,  be- 
cause such  fact  would  not  prevent  irrepa- 
rable  injury  to  plaintiff.     Id. 

18.  Where  petition,  claiming  damages  for 
negligent  killing  of  railroad  employe,  taken 
as  a  whole  show  that  deceased  was  blame- 
less, an  allegation  in  a  separate  paragraph 
that  he  was  "free  from  fault,"  even  if  a 
mere  conclusion,  is  not  inappropriate  and 
furnishes  no  reason  for  striking  that  para- 
graph or  dismissing  the  whole  case.  Pierce 
V.  Seaboard  Air  Line  R.  Co.  [Ga.]  50  S.  B.  468. 
In  action  for  injuries  to  servant,  where 
declaration  charges  that  master  negligently 
permitted  place  where  plaintiff  was  work- 
ing to  become  obscured  and  obstructed  by 
steam  and  smoke,  further  allegation  that 
smoke  emanated  from  a  steamer  through  the 
negligence  of  another  company  held  sur- 
plusage. Owens  V.  Lehigh  Valley  Coal  Co., 
115  111.  App.  142.  Becitals  as  to  another 
Bale  by  defendants  to  plaintiffs  in  bill  by 
corporation  alleging  fraudulent  sale  to  it 
by  promoters  held  not  to  be  surplusage.  Old 
Dominion  Copper  Min.  &  S.  Co.  v.  Bigelow, 
188  Mass.  315,  74  N.  E.  653.  In  an  action  for 
personal  injuries  a  paragraph  of  the  com- 
plaint alleging  the  service  of  the  notice  of 
injury  required  by  the  employers'  liability 
act  may  be  eliminated  as  surplusage  where 
the  complaint  states  no  cause  of  action 
under  that  act  but  only  one  at  common  law. 
Kleps  V.  Bristol  Mfg.  Co.,  107  App.  Div.  488, 
95  N.  T.  S.  337.  If  the  complaint  states  facts 
constituting  a  cause  of  action  upon  a  con- 
tract, which  is  sustained  by  proof,  the  fact 
that  it  also  contains  allegations  of  a  tort 
does  not  preclude  a  recovery,  but  they  will 
be  regarded  as  surplusage.  Action  held  one 
lor  breach  of  warranty  and  not  one  in  tort. 
Booth  V.  Englert,  105  App.  Div.  284,  94  N.  Y. 
S.  700.  In  action  for  libel,  Innuendo  pleaded 
in  fifth  paragraph  of  complaint  held  un- 
necessary and  to  be  regarded  as  surplusage, 
and  not  to  reduce  complaint  from  a  general 
one  on  the  entire  defamatory  matter  al- 
leged to  a  particular  complaint  on  the  charge 
of  larceny  and  murder  only.  Nunnally  v. 
Press  Pub.  Co.,  110  App.  Div.  10,  96  N.  Y. 
S.  1042.  Possession  under  a  contract  with 
defendant  being  alleged,  averments  as  to 
the  considerations  leading  to  the  contract 
and  the  manner  in  which  possession  was  ac- 
quired are  properly  stricken  as  surplusage. 
Action  of  claim  and  delivery.  Casto  v.  Mur- 
ray [Or.]  81  P.  8S3.  Allegations,  in  action 
for   breach   of   contract  to   erect   dam,   as   to 


former  decisions  for  purpose  of  showing 
that  question  of  defendant's  liability  was 
res  judicata  stricken  out  as  surplusage. 
Montgomery  Water  Power  Co.  v.  Chapman, 
132   F.   138. 

19.  As  a  general  rule  to  plead  in  the  al-* 
ternative  vitiates  the  pleading.  Complaint 
in  action  for  personal  injuries  held  objec- 
tional  on  this  ground.  Pittsburgh,  etc.,  R. 
Co.  V.  Peck   [Ind.]   76  N.  B.   163. 

20.  A  petition  asking  relief  in  the  alterna- 
tive on  the  same  facts  does  not  state  two 
causes  of  action.  Judgment  prayed  for  title 
of  land  or  for  recovery  of  purchase  mohey 
and  value  of  improvements,  Watkins  v.  Col- 
lins [Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  40, 
87    S.    W.    368. 

21.  Toledo  Traction  Co.  v.  Cameron  [C.  C. 
A.]   137  P.  48. 

22.  Poling  &  Co.  v.  Moore  [W.  Va.]  52 
S.  B.  99.  There  can  be  no  judgment  upon 
a  declaration  in  which  no  one  is  named  as 
defendant,  and  in  such  case  the  action 
should  be  dismissed  in  the  absence  of  an 
amendment.  Cannot  adjudicate  the  rights 
of  the  parties  and  dismiss  action.     Id. 

NOTE.  Averments  an  to  capacitT  in  ivhicli 
a  party  sues  or  Is  anedi  In  the  title  of  the 
complaint  defendant  is  named  only  in  his 
individual  capacity,  but  in  the  complaint  it- 
self a  cause  of  action  is  stated  against 
him  in  his  representative  capacity.  Upon  a 
demurrer  that  the  complaint  does  not  state 
a  cause  of  action,  held  that  the  demurrer 
should  be  sustained.  Leonard  v.  Pierce,  182 
N.  Y.  431,  75  N.  B.   313. 

Courts  have  frequently  held  that  the  title 
and  pleadings  may  be  considered  together 
to  determine  the  capacity  in  "which  a  party 
sues  or  is  sued.  Stillwell  v.  Carpenter,  62 
N.  Y.  639  (in  full  in  2  Abb.  N.  C.  [N.  Y.]  238)  ; 
Jennings  v.  Wright,  54  'Ga.  537;  Rich  v. 
Sowles,  64  Vt.  408;  Beers  v.  Shannon,  73  N. 
Y.  292.  Thus  where  a  party's  name  appears 
in  the  title  followed  by  words  descriptio 
personae,  and  the  complaint  clearly  states 
a  cause  of  action  against  or  for  him  as  an 
individual,  the  affix  to  his  name  In  the  title 
is  treated  as  surplusage.  Stillwell  v.  Car- 
penter, 62  N.  Y.  639;  Litchfield  v.  Flint,  104 
N.  Y.  543,  550.  And  when  under  a  similar 
title  the  complaint  states  a  cause  of  action 
against  the  party  in  a  representative  ca- 
pacity, the  action  is  against  him  in  that  ca- 
pacity. Beers  v.  Shannon,  73  N.  Y.  292; 
Knox  v.  Met.  Bl.  R.  Co.,  58  Hun  [N.  Y.]  517. 
afd.  128  N.  Y.  625.  In  the  principal  case  a 
majority  of  the  court  refused  to  take  a  step 
further  and  disregard  an  entire  omission  of 
the  officio  designata  in  the  title.  They  rely 
upon  the  case  of  First  Nat.  Bank  V.  Shuler 
153  N.  Y.   163,   60   Am.   St.  Rep.   601.     In  that 


6  Cur.  Law. 


PLEADING  §  1. 


1015 


An  averment  of  venne  is  immaterial  in  a  transitory  action  and  need  not  be 
proved.''^     Facts  justifying  the  venue  need  not  be  alleged.^" 

Facts  judicially  noticed/^  legal  conclusions/^  matters  which  need  not  be 
proven  in  order  to  make  out  a  case,'"'  and  diities  imposed  by  law,  need  not  be  al- 
leged,^" and  rights  under  treaties  need  not  be  claimed  in  terras.'^  A  party  is  not 
ordinarily  required  to  anticipate  matter  in  avoidance  of  his  allegations/'*  though  he 
may  do  so  subject  to  liability  to  have  his  pleading  attacked  by  motion  or  demurrer.^' 
He  should,  however,  negative  exceptions  in  penal  statutes."*  It  is  sufficient  to  al- 
lege a  failure  of  duty  imposed  by  a  statute  substantially  in  tlie  language  of  such 
statute."' 

Interpretation  and  construction  in  general.^^ — The  theory  of  a  pleading  is  to 
be  determined  by  its  principal  and  leading  allegations,  and  from  its  general  scope 


case,  however,  the  pleadings  did  not  supply 
the  defect  in  the  title.  To  be  thoroughly 
consistent  with  the  majority  of  decisions  and 
the  liberal  rules  of  pleading  allowed  by  the 
Codes  it  seems  that  the  court  might  well 
have  either  disregarded  the  omission  or  al- 
lowed it  to  be  corrected  by  amendment. — i 
Mich.   K   E.   242. 

33.  Otherwise  is  subject  to  special  de- 
murrer on  that  ground.  City  Council  of  Au- 
gusta V.  Marks  [Ga.]  52  S.  E.  539.  Declara- 
tion in  action  for  damages  against  city  for 
building  sewer  and  maintaining  dumping 
station,  constituting  nuisance,  held  open  to 
special  demurrer  for  failure  to  allege  when 
sewer  was  constructed  and  how  long  nui- 
sance   had    been    maintained.     Id. 

24.  Code  §  3613.  Plaintiff,  in  action  on 
benefit  certificate,  held  not  concluded  by  al- 
legations as  to.  time  when  deceased  became 
a  member  of  the  association,  since  time  was 
not  a  material  allegation  in  the  petition  and 
became  material  only  when  defendant  plead- 
ed forfeiture  for  nonpayment  of  assessments 
and  for  false  representations  in  health  cer- 
tificate, which  allegations  were  denied.  Arrl- 
son  V.  Supreme  Council  of  Mystic  Toilers 
[Iowa]    105    N.   W.    580. 

25.  American  Mfg.  Co.  v.  Morgan  Smith 
Co.,   25  Pa.  Super.  Ct.   176. 

26.  Tennessee  Coal,  Iron  &  E.  Co.  v. 
Bridges    [Ala.]    39   So.   902. 

27.  French  v.  State  Senate,  146  Cal.  604,  80 
P.   1031. 

28.  In  action  for  negligence  it  need  not 
be  specifically  alleged  that  it  was  defendant's 
duty  to  keep  switch  closed  and  locked.  Chi- 
cago Terminal  Transfer  E.  Co.  v.  Vanden- 
berg,  164  Ind.   471),   73  N.   B.  990. 

2».  The  omission  of  allegations  which 
need  not  be  proved  in  order  to  make  out  a 
case  does  not  render  a  declaration  demur- 
rable. French  v.  Lawrence  [Mass.]  76  N.  E. 
730.  In  action  to  recover  for  services  as  a 
public  officer  allegations  as  to  city  having  il- 
legally and  unjustifiably  prevented  plaintiff 
from  performing  his  duties  should  be  treat- 
ed as  surplusage,  and  could  not  be  constru- 
ed as  averments  that  he  had  been  suspend- 
ed or  remioved,  or  that  tender  of  services 
was  made  after  suspension  or  removal.  Ee- 
moval  is  matter  of  defense  to  be  pleaded 
in  answer  if  relied  on.     Id. 

30.  In  an  action  for  negligence  a  duty 
Implied  by  law  need  not  be  alleged  in 
terms.  Wells  v.  Gallagher  [Ala.]  39  So. 
747. 


31.  Treaties  being  a  part  of  the  law  of 
every  state.  Ehrlich  v.  W^eber,  114  Tenn. 
711.   88   S.   W.   188. 

32.  As  to  necessity  of  alleging  absence 
of  contributory  negligejice  on  the  part  of 
plaintiff,  see  Negligence,  6  C.  L.  748.  In  ac- 
tion on  building  contractors'  bond  the  peti- 
tion need  not  allege  that  delay  was  not  due 
to  alterations  and  additions  made  as  provid- 
ed for  in  the  contract,  that  being  a  matter 
or  defense  which  should  be  set  up  by  plea. 
Adams  v.  Haigler,  123  Ga.  659,  51  S.  E.  638. 
"Where  insurance  policy  sued  on  is  set  out  in 
haec  verba,  general  allegation  of  perform- 
ance of  all  conditions  precedent,  and  that 
loss  did  not  happen  by  reason  of  any  of  the 
conditions  provided  figpinst  in  the  policy  is 
suflioient,  and  it  is  not  necessary  to  negative 
all  conditions  whicli.  if  existent,  will  defeat 
a  recovery.  Colonial  Mut.  Fire  Ins.  Co.  v. 
Ellinger,  112  111.  App.  302.  Payment  is  an 
affirmative  defense  which  must  be  alleged  in 
the  answer  and  need  not  be  negatived  by  an 
allegation  in  the- complaint.  Action  to  fore- 
close mechanic's  lien.  Eobertson  Lumber 
Co.  V.  State  Bank  [N.  D.]  105  N.  W.  719. 
Need  not  aver  that  he  has  not  been  guilty  of 
contributory  negligence.  Newport  News 
Pub.  Co.  v.  Be'aumeister  [Va.]  52  S.  E. 
627.  Where  plea  sets  up  matter  which 
would  be  a  good  defense  if  sustained  by  com- 
petent written  evidence,  and  it  does  not  ap- 
pear from  the  plea  itself  that  defendant  re- 
lies for  its  establishment  on  parol  evidence, 
it  should  not  be  stricken  on  general  de- 
murrer. Union  Cent.  Life  Ins.  Co.  v.  Wynne, 
123  Ga.  470,  51  S.  E.  389.  Where  answer  sets 
up  illegality  of  note  sued  on  because  made 
in  contravention  of  a  statute,  if  plaintiff  de- 
sires to  take  advantage  of  exceptions  in 
amendatory  statute  he  must  plead  them  by 
way  of  reply.  Lutz  v.  Pender  Nat.  Bank 
[Neb.]   102  N,  W.   673. 

33.  Waiver  of  notice  of  accident  required 
by  insurance  policy  and  excuse  for  not  hav- 
ing given  it.  Western  Travelers'  Ace.  Ass'n 
V.  Tomson  [Neb.]  103  N.  W.  695,  rvg.  101  N. 
W.  341. 

34.  In  an  action  for  damages  for  viola- 
tion of  a  statute,  facts  showing  that  the 
case  does  not  fall  within  the  exceptions 
therein  must  be  alleged.  Complaint  held 
suflicient.  Pittsburg,  etc.,  E.  Co.  v.  Newsom 
[Ind;   App.]    74  N.  E.   21. 

35.  Pittsburg,  etc.,  E.  Co.  v.  Newsom 
[Ind.   App.]    74   N.   E.    21. 

36.  See  4  C.  L.  988. 
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and  tenor.'^  Collateral  averments,  made  for  the  purpose  of  obtaining  attachment 
and  the  like,  should  not  be  considered  in  determining  the  nature  of  the  cause  of 
action.^*  A  pleading  should  be  construed  as  a  whole.^"  General  averments  are 
limited  and  controlled  by  specific  allegations  upon  the  same  subject.***  The  pre- 
sumption of  the  continuance  of  a  state  of  facts  once  shown  to  exist  applies  equally 
to  facts  alleged  in  a  pleading.*^ 

At  common  law  everything  in  the  pleading  was  taken  most  strongly  against  the 
pleader,  and  this  rule  still  prevails  in  some  states.*-  Under  the  code,  however, 
pleadings  are  generally  to  be  liberally  construed  with  a  view  to  substantial  justice 
between  the  parties,***  and  every  reasonable  intendment  and  presumption  will  be 


3T.  Must  stand  or  faU  by  that  theory- 
alone,  regardless  of  Its  sufflcienoy  upon  some 
other  hypothesis.  South  Bend  Chilled  Plow 
Co.  V.  Cissne  [Ind.  App.]  74  N.  E.  282.  The- 
ory of  count  is  to  be  determined  from  its 
prominent  and  leading:  allegation.  State  v. 
Petersen  [Ind.  App.]  75  N.  B.  602.  Allega- 
tions of  a  promise  to  pay  for  services  by 
will  or  otherwise,  and  that  decedent  had 
made  provision  for  payment  by  a  deposit  of 
bonds,  do  not  show  an  election  to  proceed 
as  if  on  a  performance  by  such  act  of  de- 
posit. Cooper  V.  Brooklyn  Trust  Co.,  87  App. 
Div.   610,   84   N.   T.   S.   88. 

3JS.  Simple  action  on  account  cannot  be 
regarded  as  one  to  recover  property  so  that 
trustee  in  bankruptcy  might  intervene. 
Jewett  Bros.  V.  Huffman  [N.  D.]  103  N.  "W. 
408. 

39.  Davies  v.  William  W.  Bierce,  114  La. 
663,  38  So.  488.  The  whole  complaint  should 
be  construed  together  for  the  purpose  of 
determining  whether  causes  of  action  are 
improperly  joined  (State  v.  Knife  Falls 
Boom  Corp.  [Minn.]  104  N.  W.  817),  or  wheth- 
er in  any  count  thereof  a  cause  of  action  is 
stated  (McClung  v.  Cullison  [Okl.]  82  P. 
499). 

40.  Boatmen's  Bank  of  St.  Louis  v.  F'ritzlen 
[C.  C.  A.]  135  F.  650.  As  to  abandonment 
of  application  for  patent.  Hayes-Toung  Tie 
Plate  Co.  V.  St.  Louis  Transit  Co.  [C.  C.  A.] 
137  F.   80. 

41.  Property  insured  presumed  to  be  on 
certain  premises  at  time  of  loss.  Thomas- 
son  V.  Mercantile  Town  Mut.  Ins.  Co.,  114 
Mo.   App.    109,    89   S.  W.    564. 

42.  On  demurrer  pleading  will  be  con- 
strued most  strongly  against  the  pleader. 
Tiramerman  v.  Stanley,  123  Ga.  850,  51  S.  B. 
760.  Should  always  be  construed  most 
strongly  against  the  pleader.  Allegation  in 
bill  to  construe  a  will  that  L.  and  S.,  late 
partners  as  L.  &  S.,  obtained  a  certain  judg- 
ment, held  to  mean  that  it  was  obtained  in 
firm  name,  and  not  by  them  jointly.  Linn 
V.  Downing,  216  111.  64,  7.4  N.  B.  729.  All  in- 
tendments   are    to    be    taken    most    strongly 

•  against  pleader.  American  Ins.  Co.  v. 
France.  Ill  111.  App.  382.  Applies  to  bill  of 
exceptions,  which  is  pleading  of  party  al- 
leging exception.  Peoria  Star  Co.  v.  Lam- 
bert, 115  111.  App.  319;  Lumbard  v.  Holdiman, 
115  111.  App.  458.  Where  doubts  arise  upon 
pleadings,  they  are  construed  most  strongly 
against  the  pleader.  Shenk  v.  Stahl  [Ind. 
App.]  74  N.  E.  538.  Is  to  be  construed  most 
strongly  against  the  pleader  when  its  lan- 
guage is  uncertain  and  ambiguous,  render- 
ing Its  theory  obscure  (State  v.  Petersen 
[Ind.   App.]    75   N.  B.  602);   but  if,    upon  giv- 


ing the  language  a  fair  construction  and 
from  the  nature  of  the  facts  averred,  the 
complaint  states  facts  sufficient  to  consti- 
tute a  cause  of  action,  it  will  not  be  held 
bad  for  want  of  facts,  because  so  construct- 
ed as  to  render  it  difficult  to  determine  the 
theory  intended  by  the  pleader  (Id.).  Upon 
demurrer  every  allegation  is  to  be  taken 
most  strongly  against  person  making  it. 
Dick  V.  McPherson  .[N.  J.  Law]  62  A.  383. 
Declaration  in  action  for  breach  of  cove- 
nant in  deed  to  defend  title  against  gran- 
tor and  persons  claiming  under  him  held  not 
to  state  cause  of  action  where  it  failed  to  al- 
lege facts  showing  that  eviction  was  by  the 
persons  named  in  such  covenant.     Id. 

43.  Code,  §  260.  Wright  v.  Teutonia  Ins. 
Co.  [N.  C]  51  S.  E.  55.  Upon  demurrer  a 
bill  should  not  be  dismissed  if  by  any  rea- 
sonable construction  of  the  language  of  its 
averments  a  case  is  stated  entitling  plain- 
tiff to  the  relief  sought.  Shipley  v.  Fink 
[Md.]  62  A.  360.  In  action  for  speciHo 
performance  of  agreement  to  convey  land, 
held  allegation  that  defendant  "offered  to 
give"  plaintiff  the  land  on  certain  condi- 
tions would  be  construed  as  allegation  of 
agreement  "to  convey  the  land,"  under  which 
proof  could  be  offered  of  such  an  agreement. 
Id.  Pleadings  are  to  be  liberally  constru- 
ed. Casey  v.  American  Bridge  Co.  [Minn.] 
103  N.  W.  623.  In  order  that  a  complaint 
may  be  held  bad  on  demurrer  it  must  be 
wholly  insufficient  and  it  will  be  held  suf- 
ficient if  to  any  extent,  on  any  reasonable 
theory,  It  presents  facts  sufficient  to  justify 
a  recovery,  however  inartiflcially  the  facts 
may  be  stated.  Id.  Fact  that  negligence 
relied  on,  and  the  nature  of  plaintiff's  in- 
juries are  pleaded  generally  does  not  ren- 
der complaint  bad  on  demurrer.  Id.  If 
the  complaint  presents  two  apparent  the- 
ories of  plaintiff's  cause  of  action,  one  suffi- 
ciently and  the  other  insufficiently  pleaded, 
that  theory  will  be  adopted  which  will  sus- 
tain the  action  rather  than  the  one  which 
would  defeat  it.  Id.  On  demurrer  a  plead- 
ing should  be  given  a  broad  and  liberal  con- 
struction, and  will  be  held  sufficient  if  by 
any  fair  and  reasonable  constructiori  a  cause 
of  action  may  be  spelled  out  of  the  allega- 
tions, however  inartiflcially  they  may  be 
stated.  Complaint  in  action  for  damages  for 
breach  of  contract  held  sufficient.  Warren 
Bros.  Co.  V.  King  [Minn.]  104  N.  W.  816.  If 
open  to  construction,  that  reasonable  mean- 
ing which  will  support  it  should  be  adopted, 
rather  than  one  which  will  defeat  it.  Hart 
V.  Neillsville  [Wis.]  104  N.  W.  699.  On  de- 
murrer to  complaint  in  action  by  a  stock- 
holder against  a  foreign  corporation  it  will 
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indulged  in  their  favor;**  but  the  court  cannot  draw  inferences  or  deductions  from 
general  allegations  in  order  to  supply  material  facts."  Both  at  conunon  law  and 
under  the  codes,  pleadings  are  liberally  construed  when  first  attacked  at  the  trial," 
or  after  verdict  and  judgment."  Stipulations  as  to  the  facts  in  a  case  may  be 
looked  to  in  aid  of  a  pleading*^  which  sets  them  out  or  relies  upon  them.*" 

Profert  and  oyer. — The  fact  that  a  declaration  makes  profert  does  not  alone 
make  the  writing  a  part  thereof  without  a  demand  of  oyer.^"  There  can  be  neither 
profert  nor  oyer  of  an  instrument  not  under  seal,"  and  though  profert  be  made,  it 
is  unavailing  unless  the  declaration  professes  to  declare  upon  a  sealed  instrument.  "^^ 
Formal  profert  of  the  contract  sued  upon  is  not  necessary,  even  when  it  is  under 


be  presumed  for  the  purpose  of  sustaining 
the  complaint,  that  plaintiff  is  a  resident  of 
the  state  and  therefore  competent  to  bring 
the  action.  MacGinniss  v.  Amalgamated 
Copper  Co.,   45  Misc.  106,  91  N.  T.  S.   591. 

44.  The  pleading  will  be  held  to  state  all 
facts  that  can  be  Implied  from  the  allega- 
tions by  reasonable  and  fair  intendment,  and 
facts  so  impliedly  averred  are  traversable 
in  the  same  manner  as  though  directly  stat- 
ed. In  action  by  taxpayer  against  county 
board  of  supervisors  to  recover  itenas  in  their 
bills  for  services,  mileage  and  disbursements 
alleged  to  have  been  collusively  and  illegal- 
ly audited  by  the  board,  where  schedules  at- 
tached to  complaint  specifically  alleged  in 
detail  the  illegality  and  fraudulent  character 
of  the  claims  allowed,  held  not  demurrable 
for  failure  to  allege  that  defendants  audit- 
ing the  claims  kne^w  that  they  were  in  ex- 
cess of  the  fees  allowed  by  law,  that  being 
the  fair  import  of  the  .word  "collusive." 
Wallace  v.  Jones,  182  N.  T.  37,  74  N.  E.  576. 
The  language  of  the  pleader  will  be  given 
a  reasonable  intendment.  South  Bend  Chill- 
ed Plow  Co.  V.  Clssne  tind.  App.]  74  N.  E.  282. 
In  case  of  one  of  tivo  causes  of  action  may 
be  either  in  contract  or  in  tort,  that  con- 
struction will  be  adopted  which  makes  the 
complaint  or  declaration  as  a  -whole  main- 
tainable, and  the  different  counts  consonant 
with  each  other.  Count  for  breach  of  ivar- 
ranty  held  to  be  ex  delicto.  Kimber  v. 
Young  [C.  C.  A.]  137  F.  744.  On  general  de- 
murrer every  intendment  is  In  favor  of  the 
pleader.  St.  Louis  S.  W.  H.  Co.  v.  Rollins 
[Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  82,  89  S.  W. 
1099. 

45.  South  Bend  Chilled  Plow  Co.  v.  Cissne 
[Ind.  App.]  74  N.  B.  282.  In  ascertaining  the 
sufficiency  of  a  pleading  the  court  is  not 
warranted  in  resorting  to  inferences  and  de- 
ductions, nor  can  it  supply  material  matter 
by  intendment.  Plaintiff  must  state  all  the 
facts  essential  to  a  cause  of  action.  Malott 
V,  Sample,   164  Ind.   645,  74  N.   E.  245. 

46.  When  a  pleading  is  assailed  by  mo- 
tion or  demurrer,  it  is  more  strictly  con- 
strued against  the  pleader  than  when  it  is 
attacked  at  the  trial.  Keene  v.  Eldriedge 
[Or.]  82  P.  803.  The  rule  that  the  com- 
plaint should  be  most  liberally  construed 
when  first  attacked  by  objection  to  the  in- 
troduction of  evidence  applies  only  where 
such  objection  has  been  overruled,  the  ac- 
tion tried  upon  its  merits,  and  the  imper- 
fections of  the  pleading  cured  by  proper 
proof.  Bon  Homme  County  v.  McLouth  [S. 
D.]  104  N.  W.  256.  The  same  intendments 
will  be  indulged  in  favor  of  a  complaint  on 
demurrer   at   the   trial  as   in   case   of   attack 


after  verdict.     Brooks  v.  McCabe  [Wash.]   80 
P.  1004, 

47.  Where  a  petition  is  first  attacked  on 
appeal  for  failure  to  state  a  cause  of  action, 
its  allegations  will  receive  a  liberal  construc- 
tion, with  a  view  of  giving  effect  to  the 
pleader's  purpose,  and,  if  possible,  sustain- 
ing the  petition.  Petition  In  action  for  in- 
juries resulting  from  ejectment  of  trespasser 
from  train  held  sufficient.  Chicago,  etc., 
R.  Co.  v.  Kerr  [NeTb.]  104  N.  W.  49.  It  will 
also  be  viewed  in  the  light  of  the'. entire 
record,  and  where,  from  the  nature  of  the 
answer  and  the  evidence,  it  appears  that  both 
parties  have  placed  the  same  construction 
thereon,  the  court  will  not  ignore  such  con- 
struction, even  though  the  petition,  stand- 
ing alone,  might  not  admit  of  it.  Id.  After 
verdict  and  judgment  pleadings  not  previ- 
ously attacked  will  be  liberally  construed 
for  the  purpose  of  upholding  the  result 
reached  by  the  court  and  jury.  Western 
Travelers'  Ace.  Ass'n  v.  Tomson  [Neb.]  103 
N.  W.  695,  rvg.  101  N.  W.  341.  Allegation 
seeking  to  excuse  failure  to  give  notice  of 
accident  required  by  insurance  policy  held 
not  inconsistent  with  allegation  of  notice 
acquired  by  company's  vice-president.  Id. 
After  verdict  all  intendments  and  presump- 
tions are  in  favor  of  the  pleading.  Sargent 
Co.  V.  BaubUs,  215  111.  428,  74  N.  E.  45b;  Chi- 
cago &  W.  I.  R.  Co.  V.  Gardanier,  116  111. 
App.  619.  In  determining  whether  original 
declaration  states  cause  of  action  for  pur- 
pose of  deciding  whether  that  stated  by 
amended  one  is  barred.  Klawiter  v.  Jones, 
219  111.  626,  76  N.  E.  673,  afg.  110  111.  App.  31. 
All  reasonable  presumptions.  Smith  v.  Smith 
[Ind.  App.]  74  N.  E.  1008.  Will  be  given 
benefit  of  every  reasonable  intendment  and 
doubt,  even  to  extent  of  supplying  omitted 
facts  resulting  as  a  natural  sequence  from 
the  facts  averred.  Town  of  Knightstown  v. 
Homer  [Ind.  App.]  75  N.  E.  13. 

48.  Held  that  stipulation  that  certain 
copy  of  a  statute  of  another  state  should 
be  accepted  as  such  statute,  and  a  certain 
decision  be  accepted  as  the  law  of  such  state 
upon  all  points  therein,  would  be  given  effect 
in  aid  of  a  demurrer  by  considering  it  as  if 
it  had  been  written  into  the  complaint.  Hall 
V.  Western  Union  Tel.  Co.  [N.  C  1  52  S  B 
50. 

49.  A  stipulation  as  to  the  facts  in  a  case 
cannot  avail  to  make  good  a  plea  which 
does  not  set  out  or  rely  upon  such  facts. 
Gaston  v.  Modern  Woodmen  of  America,  116 
111.    App.    291. 

.".O,  31,  52.  Riley  v.  Yost  [W.  Va.]  52  S.  E. 
40. 
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seal,  if  a  copy  thereof  is  annexed  to  the  declaration  and  referred  to  in  the  body  of 
the  pleading  as  so  annexed.^' 

Exhibits.^* — An  exhibit  cannot  be  looked  to  in  aid  of  a  defective  pleading/' 
but  may  be  considered  against  the  pleader  on  demurrer.'^'' 

Only  documents  which  are  the  foundation  of  the  action  can  be  incorporated 
by  annexation  and  reference.^^  In  a  suit  on  a  written  contract,  iiling  of  the  con- 
tract as  an  exhibit  is  properly  required  on  motion  to  make  more  definite  and  cer- 
tain." A  separate  order  book  entry  is  not  necessary  in  order  to  make  an  exhibit 
incorporated  into  the  complaint  by  reference  a  part  thereof."' 

By  statute  in  some  states  when  any  pleading  is  founded  on  a  written  instru- 
ment, the  original  or  a  copy  must  be  filed  with  the  pleading.""  If  a  defense  or 
cross  action  arises  out  of  the  same  instrument,  it  is  not  necessary  to  file  another 
copy  with  the  answer  or  cross  complaint,  but  is  sufficient  to  refer  to  the  one  already 
on  file.°^ 

In  some  states  the  annexation  of  the  instrument  sued  on  and  a  reference  to 
such  annexation  in  the  body  of  the  declaration  makes  such  instrument  as  much  a 


53.  Harper  v.  Essex  County  Park  Com- 
mission   [N.  J.  Law]    62  A.    384. 

B4.     See  4  C.  L.  991. 

55.  Hawkins  v.  Nicholas  County  [Ky.]  89 
S.  W.  484.  An  instrument  annexed  to  the 
complaint  as  an  exhibit,  but  not  forming 
the  foundation  of  the  action,  cannot  be  look- 
ed to  to  supply  deficiencies  in  the  complaint. 
Corbin  Oil  Co.  v.  Searles  [Ind.  App.]  75  N. 
E.  293.  A  reference  in  a  complaint  for  goods 
sold  and  delivered  to  an  attached  bill  of 
particulars  in  which  it  was  alleged  were  "de- 
tailed certain  payments"  held  not  to  amount 
to  an  allegation  of  value.  Macksoud  v. 
Dlldarian,   93  N.  T.  S.   382. 

Se.  Where  a  copy  of  the  contract  sued  on 
Is  by  way  of  amendment  filed  as  an  exhibit 
it  is  to  be  considered  against  the  pleader 
on  demurrer.  Gibson  v.  Ray  [Ky.]  89  S. 
"W.  474.  Where  letter  written  by  insurance 
company  is  filed  with  petition  in  action  on 
policy  in  order  to  show  waiver  of  proofs 
of  loss  by  denial  of  liability,  recitals  in  let- 
ter that  person  consenting  to  sale  of  prop- 
erty and  transfer  of  policy  was  not  com- 
pany's agent  cannot  be  considered  on  de- 
murrer to  petition,  which  alleged  such  agen- 
cy. Gragg  V.  Home  Ins.  Co.  [Ky.]  90  S.  W. 
1045. 

67.  In  a  suit  for  partition  though  the 
rights  of  the  parties  are  determined  by  a 
will,  the  will  is  not  the  foundation  of  the 
action  so  that  it  can  be  so  incorporated. 
Shetterly  v.  Axt   [Ind.  App.]    76   N.   B.   901. 

58.     Gibson  v.  Bay  [Ky.]   89  S.  W.  474. 

69.  In  action  to  foreclose  municipal  as- 
sessment, copy  of  assessn  'int  roll  marked 
"Exhibit  A"  and  filed  with  complaint  and 
referred  to  Lli-erein  and  made  a  part  thereof, 
held  to  have  become  a  part  of  the  complaint 
■without  a  separa'vc  order  boojt  entry,  though 
It  was  not  attached  thereto.  Cleveland,  etc., 
R.    Co.    V.    Porter    [Ind.    App.]    74    N.    B.    260. 

00.  Nichols  &  Shepard  Co.  v.  Berning  [111. 
App.]  76  N.  B.  776.  It  is  only  necessary  that 
a  copy  of  the  instrument  upon  which  the 
action  is  predicated  be  filed,  and  purely  evi- 
dentiary documents  need  not  be  filed.  Muel- 
ler &  Co.  V.  Kinkead,  113  111.  App.  132. 
Where  it  is  contended  that  written  contract 


has  been  expressly  abrogated  and  suit  is 
brought  for  services  under  subsequent  parol 
agreement,  contract  need  not  be  filed.  Id. 
Under  Practice  Act,  §  171  (Acts  1886,  p.  308, 
c.  184)  Baltimore  city  charter  §  313,  plaintiff 
is  not  entitled  to  summary  Judgment  un- 
less at  the  time  of  bringing  his  action  he 
shall  file  with  his  declaration  an  affidavit 
as  therein  prescribed  and  the  bond,  bill  of 
exchange,  note  or  other  writing  or  account 
by  which  defendant  is  so  indebted;  or  if  the 
action  is  founded  upon  a  verbal  or  implied 
contract,  he  must  file  a  statement  of  the 
particulars  of  defendant's  indebtedness 
thereunder.  Mueller  v.  Michaels  [Md.]  60  A. 
485.  The  writing  filed  must  show  on  its  face 
at  least  a  prima  facie  case  of  indebtedness 
from  plaintiff  to  defendant.  Commonwealth 
Bank  v.  Kirkland  [Md.]  62  A.  799.  In  ac- 
tion on  alleged  guaranty  to  pay  mortgage 
debt  held  that  receipt  for  interest  due  on 
mortgage,  alleged  to  have  been  signed  by 
defendant,  and  reciting  that  Interest  was  ac- 
cepted with  the  understanding  that  defend- 
ant guarantied  the  payment  of  the  debt,  did 
not,  unexplained,  constitute  a  corftract  by 
defendant  to  pay  such  debt  to  plaintiff,  and 
hence  filing  thereof  was  an  insufficient  com- 
pliance with  the  statute.  Id.  Provisions  of 
practice  act  of  1887  requiring  copy  of  the 
contract  upon  which  action  is  founded  to  ac- 
company the  statement  of  claim  is  manda- 
tory, and  if  copy  of  contract  or  any  part 
thereof  does  not  accompany  statement,  and 
its  absence  is  not  satisfactorily  accounted 
for,  omission  cannot  be  supplied  by  aver- 
ments of  its  contents  or  substance.  White 
V.  Sperling,  24  Pa.  Super.  Ct.  120.  If  it  is 
clearly  made  to  appear  by  defendant's  af- 
fidavit of  defense  that  contract  sued  on  is 
in  writing,  and  statement  is  not  accompanied 
by  a  copy  thereof,  defendant  has  shown 
reason  why  summary  judgment  should  not 
be  entered  against  him,  even  though  he  does 
not  set  forth  a  perfectly  valid  defense  upon 
the    merits.     Id. 

61.  Cross  complaint  held  to  make  a  suf- 
ficient reference  to  agreement  set  out  In 
the  complaint  to  make  it  a  part  thereof 
TeN.'^B.m.^^^^''^  ^°-  ''•  ^^'•"'"Sr  [Ind.  App.] 
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part  of  the  pleading  as  if  precisely  set  forth  therein.*^  Eecitals  therein  control 
the  allegations  of  the  pleading  where  the  two  are  inconsistent. °' 

Bills  of  particulars.^* — In  some  states  plaintiff  is  required  to  file  a  copy  of  an 
account  sued  on,°'  or  a  statement  of  the  particulars  of  defendant's  indebtedness  in 
case  the  suit  is  founded  on  a  verbal  or  implied  contract,""  and  defendant  may  be 
required  to  file  a  statement  of  the  particulars  of  his  ground  of  defense."^ 

The  purpose  of  a  bill  of  particulars  is  merely  to  amplify  the  pleading,  and  to 
indicate  with  more  particularity  than  is  ordinarily  required  in  a  formal  plea  the 
nature  of  the  claim  made,  in  order  that  surprise  upon  the  trial  may  be  avoided  and 
the  issues  more  intelligently  met."*  It  is  not  a  part  of  the  pleadings""  and  cannot 
enlarge  the  cause  of  action'"  nor  be  used  to  aid  the  pleading,'^  nor  will  it  be  allowed 
to  overthrow  or  control  specific  averments  therein.'^ 

A  party  should  not  be  required  to  expose  his  evidence  to  his  adversary,^'  nor 
to  give  particulars  equally  within  the  knowledge  of  the  other  party,''*  though  it  has 
been  held  that  the  mere  fact  that  the  latter  has  knowledge  of  the  transaction  in 
question  is  no  ground  for  refusing  to  require  a  bill.'^     Whether  plaintiff  should  be 


62.  Prac.  Act  §  119  (P.  U  1903,  p.  570). 
Harper  v.  Essex  County  Park  Commission 
[N.  J.  Law]    62  A.   384. 

63.  In  action  lor  breach  of  covenants  of 
deed,  copy  of  deed  referred  to  and  made  part 
of  declaration  must  be  considered  as  accurate- 
ly setting  forth  covenants,  under  Prac.  Act 
§  119.  Rev.  1903,  P.  D.  1903,  p.  570.  Dick 
V.   McPherson    [N.   J.   Law]    62   A.   383. 

64.  See   4   C.   L.    991. 

65.  In  action  of  assumpsit  plaintiff  does 
not  waive  the  common  counts  of  his  declara- 
tion by  failing-  to  file  the  account  required 
by  Code  1899,  c.  125,  |  11,  at  the  time  of  filing 
the  declaration,  but  he  may  file  it  afterwards 
and  rely  upon  the  common  counts.  Federa- 
tion Window  Glass  Co.  v.  Cameron  Glass 
Co.  rw.  Va.]  52  S.  E.  518.  Where  the  veri- 
fication of  an  account  showed  that  it  was 
asserted  against  defendant  it  is  immaterial 
that  the  account  shows  only  charges  against 
third  person.  Pelican  Lumber  Co.  v.  John- 
son Mercantile  Co.  [Tex.  Civ.  App.]  13  Tex. 
Ct.  Rep.  917,  89  S.  W.  439. 

e«.  Practice  Act  §  171  (Acts  1886,  p.  308, 
0.  184).  Mueller  v.  Michaels  [Md.]  60  A. 
485.  Original  statement  being  insufficient, 
plaintiff  was  not  entitled  to  judgment  un- 
der the  summary  provisions  of  the  act  on 
filing  a  substituted  one,  since  It  was  not 
filed  with  his  declaration  as  required  by 
the  act.     Id. 

67.  Under  the  Michigan  circuit  court  rules 
whenever  fraud  Is  relied  on  as  a  defense 
to  a  written  instrument  the  facts  upon  which 
such  defense  is  based  must  be  plainly  set 
forth  in  a  notice  added  to  defendant's  plea. 
Cir.  Ct.  Rule  7,  subd.  c.  Notice  containing 
no  statement  of  any  particular  representa- 
tion held  insufficient.  Stauber  v.  Ellett 
[Mich.]  12  Det.  Leg.  N.  156,  103  N.  W.  606. 
Object  of  Code  1887,  §  3249  (Code  1904,  p. 
1709),  authorizing  court  to  require  filing  of 
a  statement  of  the  particulars  of  the  ground 
of  defense  is  to  give  plaintiff  notice  of"the 
defense  relied  on,  and  hence  it  should  not 
be  required  where  the  pleas  give  with  de- 
tailed particularity  every  such  defense. 
Newport  News  &  O.  P.  R.  &  Elec.  Co.  v.  Bick- 
ford  [Va.]   52  S.  E.  1011. 

68.  Slingerland  v.   Corwin,   105   App.   Div. 


310,  93  N.  T.  S.  953.  Is  an  enlargement  of 
the  pleading  to  advise  the  party  with  rea- 
sonable precision  of  the  character  of  the 
claim  or  charge  against  him,  so  that  he  may 
be  enabled  to  direct  his  preparation  for  the 
trial  to  the  distinct  issue.-  Knickerbocker 
Trust  Co.  V.  Packard,  109  App.  Div.  421,  96 
N.  Y.   S.   412. 

69.  Sichel  v.  Baron,  96  N.  T.  S.  186.  Is 
no  part  of  the  declaration.  Chesapeake  &  O. 
R.  Co.  V.  Stock  &  Sons   [Va.]    51  S.  B.   161. 

70.  Where  plaintiff  brought  action  for 
breach  of  contract,  and  justice  found  that 
defendant  contracted  to  engag-e  board  and 
lodging  for  the  season  and  rendered  judg- 
ment for  plaintiff,  held  that  plaintiff  was  not 
thereby  allowed  to  recover  on  different  cause 
of  action  from  that  pleaded,  though  his  bill 
of  particulars  referred  to  a  lease  by  defend- 
ant and  a  failure  to  pay  rent.  Sichel  v. 
Baron,  96  N.  T.  S.  186. 

71.  Chesapeake  &  O,  R.  Co.  v.  Stock  & 
Sons    [Va.]    51   S.    E.    161. 

72.  Neither  the  caption  of  the  bill  nor 
the  body  thereof  will  be  allowed  to  over- 
throw or  control  specific  averments  of  the 
complaint  In  respect  to  the  parties  or  per- 
son therein  stated.  Complaint  alleging  that 
goods  were  sold  to  C.  L.  held  not  to  be 
rendered  demurrable  because  caption  of  bill 
stated  that  they  were  sold  to  L.  &  Co.  Stew-' 
art  v.  Knight  &  Jillson  Co.  [Ind.]   76  N.  B.  743. 

73.  Is  not  the  office  of  such  a  bill.  Sling- 
erland v.  Corwin,  105  App.  Div.  310,  93  N.  T. 
S.  953.  In  action  for  money  loaned,  plain- 
tiff should  not  be  required  to  specify  the 
manner  in  which  the  alleged  loan  was  made, 
whether  by  check,  cash,  or  otherwise,  with 
date  and  number  of  the  check  and  the  bank 
on  which  it  was  drawn.  Dunn  v.  Dunn,  108 
App.  Div.   308,   95  N.  T.  S.   719. 

74.  As  to  actual  rencTval  of  lease,  as  pro- 
vided by  Its  terms  or  otherwise.  Slinger- 
land V.  Corwin,  105  App.  Div.  310,  93  N.  Y  S 
553. 

75.  Loan  by  plaintiff's  testator  to  defend- 
ant. Dunn  v.  Dunn,  108  App.  Div.  308,  9g 
N.  T.  S.  719.  Bill  of  particulars  required  by 
Code  1899,  c.  125,  §  11,  in  actions  of  assump- 
sit is  no  part  of  the  declaration.  Federation 
WIrMow  Glass  Co.  v.  Cameron  Glass  Co.  [W. 
Va.]    52    S.    B.    518. 
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required  to  furnish  a  bill  of  particulars  must  be  determined  by  an  examination  of 
the  complaint;,  and  does  not  depend  upon  the  fact  that  defendant  has  served  a  bill 
of  particulars  of  a  counterclaim  contained  in  his  answer. ^^  Cases  dealing  with  the 
necessity  of  filing  bills  in  particular  instances/^  and  with  the  sujEficiency  of  par- 
ticular bills/*  will  be  found  in  the  note. 


76.  Ficking-er  v.  Ives,  109  App.  Div.  684, 
!16  N.  T.  S.  396.  In  action  against  brokers  for 
damages  for  alleged  wrongful  sale  of  stock 
purchased  by  them  for  plaintiff,  where  de- 
fendants furnished  a  bill  of  particulars  of 
their  counterclaim  for  money  expended  on 
pinintiff's  account  purporting  to  embrace  the 
entire  account  of  the  stock  dealings. between 
the  parties,  and  plaintiff  showed  by  afBdavlt 
that  he  did  not'  know  "what  sales  defendants 
made  and  that  he  had  reason  to  believe  that 
many  of  those  included  in  the  account  were 
fictitious,  held  that  he  would  not  be  required 
to  furnish  a  bill  of  particulars  of  the  sales 
which    he    claimed    to    be    unauthorized.     Id. 

77.  Defendant  held  entitled  to  bill:  A 
bill  is  demandable  in  an  action  to  recover 
for  legal  professional  services.  Gen.  St. 
1894,  5  5246,  applies.  Davis  v.  Johnson 
[Minn.]  104  N.  "W.  766.  In  action  by  lessee 
to  recover  damages  to  personalty  by  reason 
of  negligent  manner  in  which  lessor  repair- 
ed and  maintained  roof  of  leased  premises, 
I'eld  that  plaintiff  would  be  required  to  fur- 
nish particulars  as  to  nature  of  acts  relied 
on  to  constitute  waiver  of  provision  in  lease 
requiring  written  notice  of  leakage,  and  of 
times  when,  and  by  whom,  such  acts  w^ere 
done,  and  of  the  reasonable  value  of  the 
property  claimed  to  have  been  destroyed. 
Taylor  &  Co.  v.  Asiel,  93  N.  T.  S.  377.  In 
ejectment  by  landlord  against  tenants  on 
ground  that  lease  has  not  been  renewed  and 
that  defendants  are  not  entitled  to  renewal 
because  of  breaches  of  covenants,  plaintiffs 
should  be  required  to  give  particulars  as 
to  what  conditions  and  covenants  have  been 
broken,  and  when  and  where  breaches  oc- 
curred, and  what  defendants  did  which  It  Is 
claimed  deprived  them  ot  a  right  to  renew, 
and  when.  Slingerland  v.  Corwin,  105  App. 
Div.  310,  93  N.  T.  S.  953.  In  action  for  death 
of  servant,  allegations  as  to  negligence  held 
mere  conclusions,  and  plaintiff  required  to 
furnish  bill  showing  the  particular  place 
where  deceased  was  at  work,  in  what  re- 
spect that  place  was  dangerous,  unprotected, 
unsafe,  and  unguarded,  and  also  the  name 
of  the  foreman  alleged  to  be  incompetent, 
or  whether  neglect  complained  of  was  a 
failure  to  employ  a  foreman.  CausuUo  v. 
Lenox  Const.  Co.,  94  N.  X  S.  639.  When  the 
complaint  contains  a  general  allegation  of 
money  loaned,  plaintiff  should  be  required 
to  specify  the  particularities  of  the  claim  so 
that  he  will  be  limited  upon  the  trial,  and  to 
prevent  surprise  should  be  required  to  spec- 
ify date  and  amount  of  the  loan.  Dunn  v. 
Dunn,  108  App.  Div.  308,  95  N.  T.  S.  719. 
In  action  for  personal  injuries  held  proper 
to  require  bill  showing  in  detail  how  long 
plaintiff  has  been  prevented  from  attend- 
ing to  her  business  and  has  been  deprived 
of  her  earnings,  giving  the  nature  of  her 
Wisiness  and  the  amount  of  income  derived 
therefrom,  or,  if  employed,  the  amount  of 
her  salary.  Levy  v.  New  York  City  R.  Co.. 
96  N.  T.   S.    399.     Portion   of  order  requii^ng 


statement  of  amounts  expended  for  medical 
attendance  held  erroneous,  where  there  were 
no  allegations  in  the  complaint  that  plaintiff 
had  expended  money  for  that  purpose,  but 
only  that  she  "would  be  compelled  to  do  so. 
Id.  In  action  against  corporation  on  guar- 
anty and  certain  certificates  alleged  to  have 
been  executed  by  defendant,  where  ansTver 
alleged  that  they  were  executed  on  the  agree- 
ment with  one  G.  that  they  were  not  to  be 
effective  except  on  a  certain  contingency 
which  had  not  happened,  and  that  they  "were 
negotiated  in  violation  of  such  agreement 
and  transferred  to  plaintiff,  of  which  fact 
it  was  alleged  on  information  and  belief 
plaintiff  had  notice,  held  that  plaintiff  was 
entitled  to  bill  stating  whether  agreement 
was  written  or  oral,  the  names  of  plaintiff's 
officers  or  agents  to  "whom  notice  was  given, 
the  name  of  the  persons  who  gave  it,  and 
when  and  where  it  was  given.  Knicker- 
bocker Trust  Co.  V.  Packard,  109  App.  Div. 
421,  96  N.  T.  S.  412.  The  fact  that  the  name 
of  the  person  must  necessarily  be  disclosed 
in  revealing  the  information  is  no  objection 
to  granting  the  motion.  Id.  In  action  for 
death  of  locomotive  firemen  by  explosion  of 
engine,  held  that  plaintiff  should  be  requir- 
ed to  give  particulars  showing  in  what  re- 
spect she  claimed  the  engine  "was  "weak, 
dangerous,  defective,  unsafe,"  etc  Heslln  v. 
Lake  Champlain  &  M.  K.  Co.,  109  App.  Div. 
S14,  9S  N.  Y.  S.  761.  Plaintiff  will  not  be 
excused  from  furnishing  bill  merely  because 
she  is  an  administratrix  with  no  personal 
knowledg'e  of  the  details  of  her  cause  of  ac- 
tion, particularly  where  she  has  had  an  op- 
portunity to  examine  the  engine  "with  her 
expert.     Id.  , 

Srfvndnut  keld  not  entitled  to  bill)  It  fs 
not  the  practice  to  furnish  bills  of  particu- 
lars in  contempt  proceedings,  and  whether 
or  not  one  shall  be  ordered  is  discretionary 
in  any  event.  Christensen  v.  People,  114  111. 
App.  40.  Bills  held  unnecessary  to  enable 
defendants  to  prepare  their  defense.  Id. 
In  an  action  against  the  state  for  damages 
which  the  legislature  agreed  should  be  paid 
in  case  the  charter  of  a  certain  railroad 
should  be.  repealed,  held  that,  the  damages 
being  unllauidated  and  the  declaration  being 
specific  in  stating  a  cause  of  action,  defend- 
ant was  not  entitled  to  a  bill.  State  v. 
Hosmer  [Mich.]  12  Det.  Leg.  N.  493,  104  N. 
W.  637.  If  plaintiff  is  entitled  to  an  account- 
ing, defendant  must  file  the  account,  and 
plaintiff  should  not  be  required  to  furnish 
a  bill  of  particulars.  Fickinger  v.  Ives,  109 
App.  Div.  684,  96  N.  Y.  S.  396.  In  action 
against  steamship  company  for  loss  of  a 
trunk  delivered  to  defendant  by  a  passenger 
at  a  foreign  port,  defendant's  application  for 
bill  •of  particulars  held  properly  denied, 
where  it  was  based  on  affidavits  of  local  at- 
torney and  local  agent  staling  the  practice 
of  the  company  abroad  and  their  ignorance 
of  certain  things,  but  it  did  not  appear 
that    either    of   them    knew   anything   about 
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A  motion  by  a  defendant  for  a  bill  of  pai-tieulars  upon  the  ground  that  it  is 
necessary  for  his  defense  will  be  denied  when  made  before  service  of  the  answer/' 
nor  will  plaintiff  be  required  to  furnish  a  bill  for  that  purpose  where  defendant  is 
wholly  ignorant  of  tlie  particulars  of  his  claim.^° 

In  Florida  a  bill  of  particulars  is  not  demandable  after  plea  to  the  merits." 
There  is  nothing  in  the  New  York  code  authorizing  the  service  of  a  demand  for  a 
biU  of  particulars,  and  relief  of  that  Idnd  can  be  obtained  only  by  motion  and 
pursuant  to  an  order  of  court.*^  A  defendant  moving  for  an  order  for  a  bill 
after  answering  to  the  merits  need  not  state  in  his  moving  affidavit  that  he  has 
fully  and  fairly  stated  the  case  to  counsel,  with  the  name  and  address  of  such 
counsel.*^  The  order  for  the  bill  may  require  that  in  case  the  party  has  no 
knowledge  with  reference  to  the  specified  particulars  he  may  state  such  lack  of 
knowledge  under  oath  in  lieu  thereof.^* 

A  party  failing  to  file  a  bill  as  required  by  statute,'*  or  by  order  of  court,  is 
generally  precluded  from  giving  evidence  in  regard  to  matters  which  should  have 
been  specified  therein.*"  So,  too,  plaintiff  is  often  limited  in  his  recovery  to  items 
specified.*' 


the  matter,  or  had  ever  been  abroad  or  had 
had  an  opportunity  to  become  acquainted 
with  defendant's  practice  in  foreign  ports. 
Canonico  v.  Cunard  S.  S.  Co..  96  N.  Y.  S.  499. 
In  action  against  carrier  for  loss  of  g-oods 
In  transit  refusal  to  require  plaintiffs  to 
show  in  bill  where  the  goods  and  chattels 
and  cars  mentioned  in  such  bill  were  de- 
livered to  defendant  held  not  error,  where 
.  defendant  was  not  thereby  hindered  or  em- 
bairassed  in  any  degree  in  making  its  de- 
fense. Chesapeake  &  O.  R,  Co.  v.  Stock  & 
Sons    [Va.]    51    S.    B.    161. 

78.  Bills  lield  sufficient:  The  object  of 
the  bill  in  an  action  for  legal  services  is  ac- 
complished when  it  gives  to  the  defendant 
the  information  which  will  enable  him  to 
prepare  his  defense  (Davis  v._  Johnson 
[Minn.]  104  N.  W.  766),  and  is  sufficient  if  it 
describes  the  nature  and  character  of  the 
services  and  the  result  at  which  they  arriv- 
ed and  the  aggregate  value  thereof  (Id.). 
Same  degree  of  detail  Is  not  required  as  in 
action  for  merchandise  sold  and  delivered. 
Id.  Bill  held  sufficient.  Id.  Defendant's 
bill  in  action  for  breach  of  contract,  where 
he  alleged  a  prior  breach  by  plaintiff  and 
counterclaimed  for  his  resulting  damages. 
Floersheim  v.  Musical  Courier  Co.,  103  App. 
r-iv.  388,  93  N.  Y.  S.  41.  Statement  of  claim  in 
action  for  goods  sold  and  delivered  held  suffi- 
cient to  call  for  affidavit  of  defense.  Genesee 
Paper  Co.  v.  Bogert,  23  Pa.  Super.  Ct.  23. 
Statement  of  particulars  of  claim  or  defense 
authorized  by  Code  1887,  §  3249,  need  not  set 
out  such  particulars  with  the  formality  or 
precision  of  a  declaration  or  plea,  but  only 
In  such  manner  as  will  fairly  and  plainly 
give  notice  to  the  adverse  party  of  its 
character.  Tidewater  Quarry  Co.  v.  Scott 
[Va.]  52  S.  E.  835.  Itemized  account  held 
sufficient  statement  of  defendant's  plea  of 
set-off.     Id. 

Bills  beld  Ingiifflcieiit :  In  action  In  Balti- 
more city  court  to  recover  money  lost  at 
gaming,  statement  of  particulars  of  claim 
in  the  form  of  an  account  describing  the 
Indebtedness  only  as  "for  cash  money  receiv- 
ed from  plaintitE"  in  a  specified  month  and 
a   specified  sum.     Mueller  v.  Michaels    [Md.] 


60  A.  485.  Statement  in  action  on  note  that 
defendant  did  not  execute  note  and  did  not 
owe  sum  claimed  or  any"  part  thereof  held  in- 
sufficient under  Code  1904,  §  3249,  since  it 
gave  plaintiff  no  more  notice  of  the  charac- 
ter of  the  grounds  of  defense  than  the  plea 
of  nonassumpsit.  Chestnut  v.  Chestnut 
[Va.]   52  S.  E.  348. 

79.  Cannot  be  said  that  defense  will  be 
made  until  issue  is  raised  by  service  of 
answer.  Schultz  v.  Bubsam,  104  App.  Div. 
20,   93   N.   Y.   S.    334. 

80.  Since  he  may  in  such  case  deny  any 
knoTvledge  or  information  sufficient  to  form 
a  belief  as  to  allegations  of  complaint  in  ref- 
erence to  it  (Code  Civ.  Proc.  §  500). 
Schultz  V.  Bubsam,  104  App.  Dlv.  20,  93  N.  Y. 
S.    334. 

81.  Peacock  v.  Feaster  [Fla.]   40  So.  74. 
83.     Stone    v.    Hudson    Valley    R.    Co.,    47 

Misc.  5,  95  N.  Y.  S.  220.  Such  a  demand  is  a 
nullity  which  may  properly  be  disregarded, 
and  it  may  be  stricken  from  the  flies  on  mo- 
tion. Motion  to  strike  is  proper  "where  it  is 
doubtful  whether  demand  can  be  regarded 
as  equivalent  to  a  demand  for  an  account  or 
not.  Id.  Fact  that  motion  was  heard  after 
expiration  of  the  time  fixed  by  the  notice 
within  which  the  bill  "was  demanded  held 
Immaterial.  Id.  Assessments  sought  to  be 
recovered  by  a  casualty  association  against 
a  member  do  not  in  any  sense  constitute  an 
account  between  the  parties,  and  hence  a 
demand  for  a  bill  of  particulars  in  an  action 
therefor  cannot  be  regarded  as  serving  the 
purpose  of  a  demand  for  a  copy  of  an  ac- 
count  under   Code    Civ.    Proc.    §    531.     Id. 

83.  Kule  23  of  practice  does  not  apply. 
Worden  v.  New  York  City  B.  Co.,  48  Misc. 
626,   96  N.   T.   S.   180. 

84.  Worden  v.  New  York  City  E.  Co.,  48 
Misc.   626,   96  N.  Y.   S.   180. 

85.  If  plaintiff  in  action  In  assumpsit 
fails  to  file  the  bill  of  particulars  required 
by  Code  1899,  c.  125,  §  11,  his  evidence  as  to 
any  item  not  plainly  described  in  the  dec- 
laration will  be  excluded.  Federation  Win- 
dow Glass  Co.  V.  Cameron  Glass  Co.  [W.  Va.] 
52  S.    B.   618. 

86.  Order  for  bill  of  particulars  of  coun- 
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In  case  the  bill  furnished  is  insufficient,  a  further  one  may  be  required/'  but 
a  party  whose  motion  for  a  further  bill  of  particulars  has  been  denied  is  not  en- 
titled to  renew  the  same  except  on  leave  granted  for  some  substantial  reason.^" 

§  2.  The  declaration,  count,  complaint,  or  petition."" — The  declaration,  peti- 
tion, or  complaint,  must  aver  all  the  facts  necessary  to  show  a  cause  of  action 
against  the  defendant."^  Where  facts  entitling  plaintiff  to  relief  at  law  or  in  equity 
are  stated,  it  is  immaterial  that  the  form  of  action  is  improperly  stated.'^  An  instru- 
ment sued  on  should  be  set  out  either  in  terms  or  according  to  its  legal  effect.''  It 
is  generally  held  that  the  common  counts  may  be  used  to  state  a  cause  of  action 
under  the  code."*     In  determining  the  sufficiency  of  the  complaint    in  an  action 


terclaim  providing  that  in  default  thereof 
defpndant  should  be  precluded  from  giving- 
evidence  of  the  matters  set  forth  in  the 
counterclaim  held  improper,  the  question  of 
the  exclusion  of  testimony  not  being  before 
the  court.  Schlesinger  v.  Thalmessinger,  9  3 
N.  T.  S.  381.  Where  defendant's  statemer.* 
of  his  grounds  of  defense  is  insuflicient, 
court  should,  on  plaintiff's  objection,  order 
the  filing  of  a  sufficient  one,  and  on  failure 
of  defendant  to  comply  with  such  order,  his 
evidence  of  matters  not  sufficiently  describ- 
ed should  be  excluded.  Chestnut  v.  Chest- 
nut   [Va.]    52    S.   E.    348. 

87.  In  action  to  compel  contribution  by 
accommodation  indorser  of  note,  plaintiff 
can  only  recover  for  payments  specified  in 
his  bill  of  particulars.  Pratt  v.  Rhodes 
tConn.]  61  A.  1009. 

88.  Defendant  having  served  bill  of  par- 
ticulars before  argument  of  a  motion  there- 
for, which  complied  with  the  demand  in 
most  particulars  and  was  retained  by  plain- 
tiff, held  that  proper  practice  was  to  move 
for  further  bill,  or  to  enter  order  merely 
requiring  a  further  bill,  and  not  to  enter  an 
order  granting  the  motion.  Schlesinger  v. 
Thalmessinger,    93   N.   T.    S.    381. 

89.  Iiloersheim  v.  Musical  Courier  Co.,  103 
App.   Div.    388,    93   N.   T.    S.    41. 

90.  See  4  C.  Li.  996.  See,  also.  Equity,  5 
C.  L.  1144. 

91.  Should  allege  all  the  facts  necessary 
to  constitute  a  cause  of  action  with  such 
clearness  that  the  defendant  may  fair- 
ly understand  the  charges  against  him,  so 
as  to  be  able  to  intelligently  admit  or  con- 
test them  as  he  may  desire.  Complaint  in 
action  for  injuries  to  servant  sustained 
while  operating  dangerous  machine  should 
state  in  what  respect  the  machine  was  not 
reasonably  safe,  in  what  respect  master 
failed  to  exercise  reasonable  care  in  direct- 
ing servant  to  work  on  it,  and  that  its  un- 
safe character  caused  the  injury.  Anderson 
v.  U.  S.  Rubber  Co.  [Conn.]  60  A.  1057.  Com- 
plaint held  to  sufficiently  allege  unsafe  char- 
acter of  machine  because  of  failure  to  warn 
plaintiff  of  danger  of  having  his  hand  caught 
therein.  Id.  Where  plaintiff  seeks  to  re- 
cover punitive  damages  for  a  particular 
wrongful  act,  and  relies,  as  evidencing  the 
animus  with  which  it  was  committed,  upon 
a  wholly  independent  act  done  at  a  different 
time  and  place,  defendant  should  be  advised 
by  plaintiff's  pleadings  of  the  case  he  is 
expected  to  meet.  -  Central  of  Georgia  R.  Co. 
v.  Augusta  Brokerage  Co.  [Ga.]  50  S.  E.  473. 
It  is  essential  to  the  sufficiency  of  a  com- 
plaint  on   demurrer  that   upon   a  reasonable 


construction  of  the  language  used  it  may  be 
seen  by  an' inspection  of  the  pleading  that 
all  the  facts  necessary  to  a  complete  right 
of  action  are  stated  in  such  a  manner  that 
such  right  may  be  said  necessarily  to  arise 
from  them  upon  some  definite  theory  and 
in  such  form  that,  the  defendant  being 
thereby  fully  informed  of  the  nature  of 
plaintiff's  claim,  the  pleading  will  be  sus- 
ceptible of  denial  by  answer,  so  that,  upon 
being  so  traversed,  a  distinct  issue  of  fact 
will  be  formed  for  trial.  Corbin  Oil  Co.  v. 
Searles  [Ind.  App.]  75  N.  E.  293.  Complaint 
in  action  against  carrier  for  injuries  to  pas- 
senger held  sufficient  under  Code  Pub.  Gen. 
Laws  1904,  art.  75,  §  24,  subsec.  36,  giving 
form  of  declaration  in  such  actions,  and  pro- 
viding that  the  same  may  be  changed  to 
adapt  it  to  many  cases  "by  merely  changing 
the  allegation  as  to  the  cause  of  the  acci- 
dent." Philadelphia,  etc.,  R.  Co.  v.  Allen 
[Md.]  62  A.  245.  In  both  the  statement  of 
claim  and  affidavit  of  defense,  facts  m.ust  be 
stated  which,  if  proved  as  set  forth,  are 
sufficient  to  sustain  the  action  in  the  one 
case  or  the  defense  in  the  other.  Bill  Post- 
ing Sign  Co.  v.  Jermon,  27  Pa.  Super.  Ct.  171. 
In  action  for  work  and  materials  furnished, 
statement  held  insufficient  where  copies  of 
books  referred  to  therein  showed  nothing 
substantial,  but  merely  dates  and  figures, 
largely  unintelligible,  and  did  not  give  de- 
fendant any  information  as  to  what  he  was 
charged  with  having  received.  Id.  A  com- 
plaint under  Rev.  Pol.  Code,  §  1806,  to  re- 
move a  county  superintendent  of  schools 
for  neglect  of  duty  should  be  sufficiently 
definite  and  certain  in  its  accusations  to 
enable  defendant  to  prepare  his  defense,  and 
a  complaint  containing  only  a  general  alle- 
gation that  he  was  guilty  of  willful  neglect 
of  duty  is  insufficient.  Bon  Homme  County 
V.  McLouth  [S.  D.]  104  N.  W.  256.  The 
declaration  is  sufficient  if  it  Informs  defend- 
ant of  the  nature  of  the  demand  made 
against  him  and  states  such  facts  as  will 
enable  the  court  to  say  that,  it  the  facts 
are  proved  as  alleged,  they  establish  a  good 
cause  of  action.  In  action  for  negligence, 
declaration  held  to  sufficiently  show  that  it 
was  plaintiff's  duty  to  be  under  a  press  in 
an  endeavor  to  locate  a  defect  therein.  New- 
port News  Pub.  Co.  v.  Beaumeister  [Va.]  52 
S.  E.  627.  Otherwise  it  is  bad  on  demurrer. 
Stephenson  v.  Collins,  57  W.  ^Va.  351,  50  S. 
E.  439.  Declaration  in  action  on  contract 
held  to  insufficiently  aver  breaches.     Id. 

92.  Hjiyden    v.    Collins    [Cal.    App.]    81    P 
1120. 

93.  Cooper  v.  McKee    [Ky.]    89   S.   W.   203, 
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against  two  defendants,  it  will  be  treated  or  considered  as  joint  and  several.^''  Al- 
legations as  to  one  of  them  cannot  be  considered  in  determining  whether  a  cause 
of  action  is  stated  against  the  other.'*  In  an  action  involving  separable  claims, 
the  right  to  try  those  npon  which  a  cause  of  action  has  accrued  is  not  afiected  by 
the  fact  that  the  suit  is  prematurely  brought  as  to  others."'  The  performance  of 
conditions  precedent  to  the  right  to  sue  must  be  alleged."* 

The  form  and  character  of  the  action  are  to  be  determined  from  the  com- 
plaint,"" and  the  nature  and  character  of  a  petition  from  its  allegations  and  form, 
and  the  relief  asked  for  therein.^     Whether  the  action  is  in  tort  or  on  contract,* 


For   necessity  of  attaching  copy  see  ante   § 
1,   Exhibits. 

94.  Note:  Defendant,  upon  the  solicita- 
tion of  a  member  of  the  faculty  of  Columbia 
University,  agreed  to,  and  did,  furnish  and 
equip  with  the  necessary  apparatus,  a  hy- 
draulic engineering  laboratory  at  his  own 
expense.  The  gift  was,  at  the  request  of 
the  donor,  designated  a  memorial  to  his 
father.  The  equipment  of  said  laboratory 
was  furnished  by  the  plaintiff,  a  corporation, 
of  which  defendant  was  president  and  owned 
a  large  amount  of  stock.  In  an  action 
against  defendant  for  the  value  of  the  equip- 
ment, plaintiff  declared  upon  a  common 
count.  The  trial  court  held,  that  under  the 
code  a  recovery  could  not  be  had  upon  a 
common  count.  Held,  error.  Worthington 
V.  Worthington,  100  App.  Div.  332,  91  N.  Y. 
S.    443. 

In  discussing  the  spirit  of  -the  code  pro- 
cedure, Mr.  Pomeroy,  in  his  Kemedies  and 
Remedial  Rights,  §§  75,  544  (§§  15,  438,  4th 
ed.)  observes  that  New  York  jurists  were 
originally  divided  as  to  the  intent  of  the 
legislature  relative  to  pleading  under  the 
code.  The  first  view,  which  did  not  survive, 
was  that  the  legislature  intended  to  abolish 
only  certain  names  and  certain'  tenichnical 
rules  of  mere  form.  The  second  view,  which 
is  now  firmly  established,  was  that  the  plead- 
er must  narrate  in  plain  and  concise  lan- 
guage the  actual  facts  from  which  the  rights 
and  duties  of  the  parties  arise,  and  not  his 
conception  of  their  legal  effect.  "And  yet," 
he  says,  "with  great  inconsistency,  as  it 
seems  to  me,  the  courts  have  generally  held 
that  the  ancient  forms  of  common-law 
pleading  in  assumpsit  may  be  used  in  actions 
upon  contracit,  especially  where  the  contract 
is  implied;  that  they  sufficiently  meet  the 
requirements  of  the  codes,  although  they 
do  not  set  out  the  actual  facts  of  the  trans- 
action from  which  the  legal  right  arises." 
This  reasoning  appears  flawless,  but  the 
courts  have  not  been  disposed  'to  follow  it. 
That  there  is  no  abatement  of  the  practice 
in  New  York  is  illustrated  by  the  princi- 
pal case,  and  elsewhere,  by  the  following 
recent  cases:  Johnson-Brinkman  Co.  v.  X3en- 
tra!  Bank,  116  Mo.  558,  38  Am.  St.  Kep.  615; 
Fox  V.  Easter.  10  Okl.  527;  School  Dist.  No. 
9  V.  School  Dist.  No.  5,  118  Wis.  233;  Brown 
V.  Board  of  Education,  103  Cal.  B31;  Burton 
V.  Rosemary  Mfg.  Co.,  132  N.  C.  17.  But  the 
rule  has  not  received  universal  acceptance, 
and  in  the  following  cases  the  courts  re- 
fuse longer  to  permit  fictions  to  take  the 
place  of  facts:  Bank  v.  Corbett,  2  Minn.  209; 
Pioneer  Fuel  Co.  v.  Hager,  57  Minn.  76; 
Penn.  Mut.  Life  Ins.  Co.  v.  Conoughy,  5  Neb. 
123;  Ball  v.  Beaumont,  59  Neb.  631,  633;  Bow- 
en  v.  Bmmerson,  3  Or.  452;  Hammer  v.  Down- 


ing, 39  Or.  504.  And  in  Connecticut  the  rule 
;s  peculiar.  Cummings  v.  Gleason,  72  Conn. 
5S7;  McNamara  v.  McDonald,  69  Conn.  484, 
61  Am.  St.  Rep.  48.  Although  excluded  in 
a  few  states,  the  use  of  tne  common  counts 
seems  to  be  well  settled.  In  fact,  their  ap- 
plication has  been  so  liberal  in  many  states 
that  the  plaintiff  is  permitted  to  recover  on 
a  common  count  (quantum  meruit)  when 
the  evidence  discloses  a  special  contract, 
the  court  in  such  cases  giving  to  the 
pleading  an  effect  not  recognized  at  the  com- 
mon law.  The  only  effect  in  such  a  case  of 
proof  of  an  express  contract  fixing  the  price 
is  that  the  stipulated  price  becomes  the 
quantum  meruit  in  the  case.  Jenney  Elec- 
tric Co.  V.  Branham,  145  Ind.  314,  33  L.  R.  A. 
!95;  Roberts  v.  Leak,  108  Ga.  806;  Hecla  Gold 
Min.  Co.  V.  Gisborn,  21  Utah,  68;  Vanderbeck 
V.  Francis,  75  Conn.  467.  Contra,  Roche  v. 
Baldwin,  135  Cal.  62'2;  Duncan  v.  Gray,  108 
Iowa,  599;  Band  v.  Corbett,  2  Minn.  209; 
Burton  v.  Rosemary,  132  N.  C.  17.  The  com- 
mon counts  general  in  form,  were  intro- 
duced originally  to  take  the  place  of  the  de- 
tailed and  intricate  pleading  at  the  common 
law,  and  immediately  found  favor  because 
of  their  convenience.  Their  general  use  be- 
fore the  adoption  of  the  code  is  in  some 
measure  a  justification  for  what  is  believed 
to  be  a  clear  violation  of  the  mandate  of 
the  legislature  as  expressed  in  the  reformed 
procedure    acts. — 3   Mich.    Law    Rev.    417. 

95.  Where,  under  the  code,  the  question 
of  joint  or  joint  and  several  liability  is  to 
be  determined  from  the  evidence.  Chicago 
Terminal  Transfer  R.  Co.  v.  Vandenberg  164 
Ind.    470,    73   N.   E.   990. 

96.  Klawiter  v.  Jones,  219  111.  626,  76  N  B 
673,   afg.   110  111.   App.    31. 

97.  Anthony  v.  Smithson,  70  Kan.  132.  78 
P.  454. 

98.  Under  statute  requiring  anyone  hav- 
ing a  claim  for  damages  against  a  munici- 
pal corporation  to  present  a  claim  therefor, 
a  declaration  based  on  such  a  cause  of  action 
must  allege  a  substantial  compliance  with 
such  statute,  but  a  copy  of  the  demand  need 
not  be  annexed  thereto.  City  Council  of 
Augusta  V.  Marks    [Ga.]    52  S.   B.   539. 

99.  Declaration  must  be  looked  to  to  de- 
termine the  form  of  the  action.  Durham  v. 
Stubbings,  111  III.  App.  10.  Under  the  code 
the  character  of  the  action  is  to  be  deter- 
mined by  the  substance  of  the  complaint 
rather  than  by  its  form.  Action  to  recover 
for  good.s  sold  held  an  action  at  law  and  tri- 
able by  jury,  though  complaint  alleges  that 
defendant  is  entitled  to  certain  credits  in 
an  amount  unknown  to  plaintiff,  and  de- 
mands an  accounting.  Hoosier  Const.  Co.  v. 
Nationarl  Bank  of  Commerce  [Ind.  App.l  73 
N.   B.   1006. 
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or  on  an  express  or  implied  contraxit,^  and  whether  the  complaint  states  one  or  more 
causes  of  action,  are  questions  of  construction.* 

Consolidation  of  suits. — ^A  party  whose  rights  can  be  fully  protected  in  a  con- 
solidated suit  cannot  object  to  the  order  of  consolidation  on  the  ground  that  he 
should  have  been  made  a  party  by  amendment  to  the  original  bill.^  Though  the 
consolidation  deprives  a  defendant  of  his  right  to  file  a  cross  bill  against  a  co-de- 
fendant to  compel  a  contribution,  he  is  not  entitled  to  a  reversal,  where  he  may 
njaintain  an  action  at  law  against  such  co-defendant  for  the  amount  due  from  him," 
particularly  where  he  failed  to  file  such  a  bill  in  either  of  the  two  suits,  or  after 
their  consolidation.^ 

Joinder  of  causes  of  action.^ — ^Causes  of  action  which  are  of  the  same  nature 
and  which  may  properly  be  the  subject  of  counts  in  the  same  species  of  action  may 
be  Joined,*  the  test  being,  whether  the  same  Judgment  may  be  rendered  on  both.^° 


1.  "Where  allegations  clearly  show  that  It 
Is  petition  under  the  statute  to  contest  an 
election,  fact  that  pleading-  is  indorsed  "Bill 
In  Chancery;  Petition  to  Contest  Elec- 
tion," and  that  it  prays  for  general  equitable 
relief  does  not  make  it  a  bill  in  chancery. 
Quartier  v.  Dowiat,  219  111.   326,  76  N.  B.  371. 

2.  Complaint  held  to  state  cause  of  ac- 
tion for  breach  of  contract  of  carriage  and 
not  for  a."3sault  and  battery,  though  complaint 
shows  that  an  assault  was  committed. 
Busch  V.  Interborough  Rapid  Transit  Co., 
96  N.  T.  S.  747.  Complaint  to  recover  mon- 
ey intrusted  to  defendants  to  be  used  to 
secure  bail  for  third  person  and  to  be  re- 
turned to  plaintiff  when  bail  was  exoner- 
ated, alleging  that  after  bail  was  exoner- 
ated defendants  refused  to  return  the  money 
but  converted  the  same  to  their  own  use, 
held  to  state  cause  of  action  ex  contractu 
to  recover  on  implied  promise  instead  of 
ex  delicto.  Logan  v.  Freerks  [N.  D.]-  103 
N.  W.  426.  This  held  to  be  particularly  true 
in  view  of  the  issues  tendered  by  the  an- 
swer, which  set  up  defenses  improper  in 
action  based  on  tort.  Id.  Notwithstanding 
the  plaintiff  used  language  in  his  pleading 
which  would  be  appropriate  to  describe  a 
tort,  if  he  sues,  not  for  damages  but  for 
money  actually  received  by  the  defendant 
and  belonging  to  the  plaintiff  and  for  no 
more,  it  is  a  waiver  of  the  tort  and  an 
election  to  sue  upon  the  implied  contract. 
Kirchner   v.    Smith,    7   Ohio   C.   C.    (N.    S.)    22. 

3.  Complaint  held  to  have  been  intended 
to  state  cause  of  action  on  contract  for  em- 
ployment only,  and  not  on  quantum  meruit 
for  services.  Golucke  v.  Lowndes  County, 
123  Ga.  412,  51  S.  E.  406;  McCormick  v.  U. 
S.  Fidelity  &  Guaranty  Co.,  114  Mo.  App. 
460,    89    S.    "W.    905. 

4.  Several  counts  for  injuries  received 
by  falling  into  an  excavation  in  the  street 
held  to  state  but  one  cause  of  action.  Mont- 
gomery St.  B.  Co.  V.  Smith  [Ala.]  39  So.  757. 
A  bill  to  rescind  a  loan  procured  by  fraud 
praying  judgment  for  the  sum  loaned  and 
a  lien  on  certain  lands  into  which  the  pro- 
ceeds had  gone  states  but  one  cause  of 
action.  Matteson  v.  Wagoner,  147  Cal.  739, 
82  P.  436.  Petition  construed  and  held  to 
set  up  but  two  causes  of  action,  one  on 
quantum  meruit  for  services  rendered  to 
defendant's  testator,  and  the  other  for  breach 
of   contract   made   by   plaintiff's   father  with 


such  testator  for  plaintiff's  benefit.  Cooper 
v.  Claxton  [Ga,]  50  S.  B.  399.  Complaint 
held  to  state  two  causes  of  action,  one  for 
conversion  and  one  for  assault.  Rector  v. 
Anderson  [Minn.]  104  N.  W.  884.  All  of  the 
allegations  of  the  complaint  ■  held  germane 
to  an  action,  under  Code  Civ.  Proc.  §  1781. 
to  require  director  of  corporation  to  account 
for  money  and  property  of  the  corporation 
in  his  hands  which  it  was  alleged  he  had 
wrongfully  acquired.  Lillenthal  v.  Betz,  108 
App.  niv.  222.  95  N.  T.  S.  849.  Complaint  al- 
leging sale  of  fertilizers  under  promise  to 
execute  chattel  mortgage  and  agricultural 
lien  to  secure  same,  and  praying  that  con- 
tract be  declared  a  lien  on  the  property  and 
that  defendant  be  enjoined  from  disposing 
of  it,  and  that  same  be  sold  to  satisfy  debt, 
held  to  state  single  cause  of  action.  Creech 
V.  Long  [S.  C]  51  S.  E.  614.  Complaint  in 
action  by  stockholder  of  mining  corporation 
held  to  state  but  one  cause  of  action  against 
defendant  officers  and  directors  for  fraudu- 
lently conspiring  to  depreciate  the  value  of 
the  stock.  Glover  v.  Manila  Gold  Min.  & 
Mill.   Co.    [S.   D.]   104   N.  W.    261. 

5,  e.  Miller  v.  McLaughlin  [Mich.]  12  Det. 
Leg.  N.  504,  104  N.  W.  780. 

7.  Where  defendant  might  have  appeared 
and  filed  a  cross  bill  in  either  of  the  suits, 
but  failed  to  do  so,  and  failed  to  file  such  a 
bill  after  their  consolidation,  he  is  not  en- 
titled to  a  reversal  because  _  deprived  of 
that  right  by  such  consolidation.  Miller  v. 
McLaughlin  [Mich.]  12  Det.  Leg.  N.  504,  104 
N.  W.  780. 

8.  See  4  C.  L.  998. 

9.  Count  based  upon  liability  imposed  by 
§  9  of  the  dram  shop  act  may  be  joined  with 
common  lavr  count  for  conversion  of  proper- 
ty, both  being  counts  in  trespass  on  the  case. 
Pisa^  V.  Holy,  114  111.  App.  6.  Causes  of  ac- 
tion" of  the  same  character  and  not  repug- 
nant. Mobile  &  O.  R.  Co.  v.  Matthews 
[Tenn.]   91  S.  W.  194. 

10.  Mutual  Life  Ins.  Co.  v.  Allen,  113  111. 
App.  89.  No  misjoinder  of  counts  or  causes 
of  action,  where  there  were  two  counts  in 
trespass  on  the  case,  one  for  common-law 
negligence  and  one  for  willful  violation  of 
the  statute,  both  for  the  same  injury,  to 
both  of  which  same  plea  could  be  pleaded, 
and  where  same  judgment  would  have  been, 
given   if   verdict   had   been    on    either   count" 
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The  test  to  be  applied  in  an  equitable  action  for  the  purpose  of  determining  whether 
causes  of  action  are  improperly  united,  is  whether  they  could  have  been  included 
in  a  bill  in  equity  under  the  old  practice  without  making  it  multifarious.^^  There 
is  but  one  cause  of  action  where  the  facts,  if  proved,  would  establish  but  one  primary 
right  of  the  plaintiff  and  one  primary  wrong  of  the  defendant.^^ 

As  a  general  rule  separate  causes  of  action  cannot  be  joined  unless  they  affect 
all  the  parties  to  the  action,^^  and  accrue  to  plaintiff  in  the  same  capacity,^*  and 


alone.     Marquette    Third    Vein    Coal    Co.    v. 
Dielie,  110  111.  App.   684. 

11.  If  so  they  may  be  properly  united  un- 
der Gen.  St.  1894,  §  5260.  State  v.  Knife 
Falls  Boom  Corp.  [Minn.]  104  N.  W.  817.  An 
equity  bill  is  not  multifarious  where  one 
general  right  only  is  claimed  by  it,  though 
the  defendants  have  only  separate  interests 
in  distinct  questions  which  arise  out  of  or 
are  connected  with  such  right.  Id.  All  of 
the  defendants  must,  however,  be  affected  in 
some  respect  by  the  action  or  by  some  part 
thereof,  but  all  need  not  be  equally  affected. 
Id.  Complaint  in  equitable  action  against 
boom  company  and  others  to  determine  the 
relative  rights  of  the  public,  the  relator,  and 
defendants  to  the  use  of  a  navigable  river 
for  the  purpose  of  floating  logs,  and  to  en- 
force them.  Id.  Where  defendant  induced 
plaintiffs  to  join  with  him  in  purchasing  cer- 
tain land  and  falsely  represented  to  them  that 
the  purchase  price  yvas  largely  in  excess  of 
the  amount  actually  paid  therefor  by  him, 
thereby  inducing  them  to  pay  him  a  sum  in 
excess  of  the  amount  so  paid,  held,  in  an 
action  to  have  plaintiffs  declared  the  sole 
owners  of  the  land,  and  for  an  accounting, 
and  for  general  relief,  that  several  causes  of 
action  were  not  improperly  joined,  all  the 
matters  complained  of  having  grown  out  of 
the  same  fraud.  Wilson  v.  Youngman 
[Minn.]  104  N.  W.  946.  Riparian  proprietor 
may  maintain  suit  againfet  several  upper 
proprietors  to  restrain  them  from  depositing 
refuse  and  filth  in  the  stream,  though  they 
act  independently  in  so  doing.  Warren  v. 
Parkhurt,  105  App.  Div.  239,  93  N.  T.  S.  1009, 
afg.  45  Misc.  466,  92  N.  T.  S.  725.  Multifar- 
iousness, or  the  improper  joining  in  one  bill 
of  distinct  and  independent  matters,  is  a 
ground  of  demurrer  in  equity.  The  exist- 
ence of  similar  questions  of  fact,  or  the  mere 
tact  that  each  demand  is  asserted  as  a  right 
growing  out  of  the  administration  of  an 
estate,  so  that  each  case  involves  some  com- 
mon elements  of  fact,  will  not  warrant  the 
joining  of  separate  claims  against  several 
defendants  growing  out  of  different  transac- 
tions and  involving  material  inquiries  which 
are  essentially  foreign  to  each  other.  Boon- 
ville  Nat.  Bank  v.  Blakey  [Ind.]  76  N.  B.  529. 
Joinder  of  causes  against  several  defendants 
alleged  to  have  received  preferences  held 
improper  where  complaint  was  not  framed 
on  theory  of  a  joint  liability.  Id.  Action  to 
recover  amount  of  a  preference  held  improp- 
erly joined  with  action  against  another  de- 
fendant to  set  aside  a  fraudulent  preference. 
Id.     See,   also.   Equity,   5  C.   D.  1144. 

12.  On  motion  to  make  more  definite  and 
certain  by  setting  out  each  cause  of  action 
separately,  complaint  in  action  by  adminis- 
tratrix to  recover  an  interest  in  land  al- 
leged to  have  been  procured  by  defendants 
from   decedent   by   fraud,   held   to   state   but 
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a  single  cause  of  action.  Du  Bose  v.  Kelly 
[S.  C]  51  S.  B.  692.  Where  the  facts  alleged 
show  one  primary  right  of  the  plaintiff,  and 
one  wrong  done  by  defendant  which  violates 
it,  the  complaint  states  but  a  single  cause  of 
action,  no  matter  how  many  forms  and 
kinds  of  relief  the  plaintiff  may  be  entitled 
to.  Complaint  by  city  for  removal  of  struc- 
tures encroaching  on  sidewalks,  praying 
that  they  be  adjudged  a  public  nuisance 
and  to  be  illegal,  and  that  defendant  be  en- 
joined from  maintaining  and  compelled  to 
remove  them,  and  that,  on  his  failure  to 
do  so,  plaintiff  be  ordered  to  charge  the  ex- 
pense of  doing  so  to  him,  held  to  state  single 
cause  of  action.  City  of  New  York  v.  Knick- 
erbocker Trust  Co.,  104  App.  Div.  223  93  N. 
Y.   S.    937. 

13.  TTnder  Civ.  Code  1895,  §§  4938-4946, 
cause  of  action  in  favor  of  married  woman 
for  pain  and  suffering  growing  out  of  in- 
juries received  through  wrongful  conduct  of 
another  cannot  be  joined  with  cause  of  ac- 
tion in  favor  of  Ber  husband  for  loss  of 
her  services  and  expenses  incurred  in  con- 
sequence of  such  injuries,  since  two  are 
separate  and  distinct  and  in  favor  of  differ- 
ent parties.  Georgia  R.  &  Banking  Co.  v. 
Tlce  [Ga.]  52  S.  B.  916.  In  Kansas  causes  of 
action  to  be  joined  must,  except  as  to  ac- 
tions to  enforce  liens,  affect  all  the  defend- 
ants. Griffith  V.  Griffith  [Kan.]  81  P.  178; 
Mentzer  v.  Burlingame  [Kan.]  81  P.  196. 
Causes  of  action  on  several  notes  cannot  be 
joined  where  makers  are  not  Identical. 
Mentzer  v.  Burlingame  [Kan.]  81  P.  196. 
Equitable  accounting  against  two  defendants 
cannot  be  joined  with  cause  of  action  for 
damages  against  a  third.  Benson  v.  Bat- 
tey,  70  Kan.  288,  78  P.  844.  Causes  of  ac- 
tion to  cancel  deeds  to  different  grantees 
and  covering  separate  tracts  of  land  are  im- 
properly joined.  Griffith  v.  Griffith  [Kan.] 
81  P.  178.  A  cause  of  action  vested  in  the 
plaintiffs  jointly  cannot  be  joined  with  a 
cause  vested  in  one  of  them  alone.  Count 
on  cause  of  action  by  married  woman  for 
publication  of  false  and  malicious  statement 
concerning  her  separate  realty  cannot  be 
joined  with  count  for  damages  to  both 
husband  and  wife  by  reason  of  publication 
of  false  and  malicious  statement  as  to  the  wife 
personally.  Bicardo  v.  News  Pub.  Co.  [N. 
J.  Law]  62  A.  301.  Causes  of  action  for 
noncompliance  with  law  by  a  benefit  asso- 
ciation and  for  fraudulent  representations 
held  improperly  joined  with  cause  of  action  on 
benefit  certificate,  the  plaintiffs  having  no 
interest  in  or  rights  under  them.  Conrad 
V.  Southern  Tier  Masonic  Relief  Ass'n,  101 
App.  Div.  611,  93  N.  Y.  S.  626.  Where  prop- 
erty of  two  persons  is  converted  at  the 
same  time  two  separate  causes  of  action 
arise  and  the  fact  that  one  person  subse- 
quently   becomes    owner    of    both    does    not 
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unless  they  are  consistent  with  each  other.^'*  Under  the  codes,  however,  causes  of 
action  against  several  defendants  are  frequently  allowed  to  be  joined,  where  they 
arise  out  of  the  same  transaction,  for  the  sake  of  preventing  a  multiplicity  of 
suits.^*  So,  too,  plaintifE  may  join  causes  of  action  against  persons  jointly  liable.^^ 
Causes  of  action  to  reform  an  instrument  and  to  recover  on  it  as  reformed,^^ 
for  money  had  and  received  and  on  a  note  given  in  settlement  of  the  same,^'  separate 
causes  of  action  for  slander,^"  any  number  of  counts  on  contract,^'  counts  in  case 


warrant  the  Joinder  of  them.  Foster-Cher- 
ry Commission  Co.  v.  Davis  [Mo.  App.]  90  S. 
W.  734.  Under  Code,  §  267,  husband  and 
•wife  cannot  join  their  separate  actions  for 
damages  for  mental  anguish  caused  by  neg- 
ligent loss  of  wife's  baggage  containing  her 
bridal  trousseau,  conceding  that  both  are 
entitled  to  recover  therefor.  Eller  v.  Caro- 
lina &  W.  R.  Co.  [N.  C]  52  S.  E.  305.  Bene- 
ficial plaintifE  cannot,  in  a  single  action 
brought  in  the  name  of  three  legal  plaintiffs, 
recover  the  damages  alleged  to  have  arisen 
from  the  nonperformance  of  three  distinct 
and  independent  contracts,  each  of  which 
was  entered  into  by  defendant  with  one  of 
the  legal  plaintiffs  individually  and  sever- 
ally. McNulty  V.  O'Donnell,  27  Pa.  Super. 
Ct.  93.  Distinct  causes  of  action  against 
several  defendants  cannot  be  joined.  Not 
authorized  by  Gen.  Laws  1896,  c.  233,  §  20,  pro- 
viding that  whenever  plaintifE  is  in  doubt  as 
to  person  from  whom  he  is  entitled  to  re- 
cover, he  may  join  two  .or  more  defendants 
with  a  view  of  ascertainitig  which  is  lia- 
ble. Mason  v.  Copeland  &  Co.  [R;  I.]  61  A. 
650.  Negligence  of  livery  stable  proprietor 
in  letting  horses  known  to  be  intractable 
and  in  furnisliing  incompetent  driver,  and 
negligence  of  motorman  in  stopping  car 
to  injury  of  one  not  a  passenger,  held  to 
afford  distinct  causes  of  action  against  each 
for  separate  torts,  which  cannot  be  joined. 
Id.  A  cause  of  action  against  a  corporation 
for  services  rendered  it  at  the  request  of 
a  promoter  and  one  against  the  promoter 
for  services  rendered  him  individually  are 
Improperly  joined.  Jones  v.  Smith  [Tex. 
Civ.  App.]  13  Tex.  Ct.  Rep.  16,  87  S.  W. 
210. 

14.  One  cannot  in  a  single  proceeding  com- 
bine his  individual  claim  for  rent  as  devisee 
with  a  claim  in  his  representative  character 
for  rent  which  accrued  during  the  lifetime 
of  the  devisor.  Weil  v.  Townsend,  25  Pa. 
Super.  Ct.  638.  Misjoinder  of  causes  of  ac- 
tion is  a  matter  of  substance  which  is 
fatal    to    the   pleading.     Id. 

15,  A  party  may  not,  in  one  suit  growing 
out  of  a  single  transaction,  miaintain  an  ac- 
tion for  an  alleged  breach  of  a  written 
contract  of  employment,  and  also  sue  for  the 
value  of  the  services  rendered  regardless  of 
the  contract,  Golucke  v.  Lowndes  County,  123 
Ga.  412,  51  S.  B.  406.  A  party  cannot  in  the 
same  action  treat  a  contract  as  rescinded  and 
sue  for  the  amount  paid  by  him  thereunder, 
and  at  the  same  time  rely  on  the  contract 
as  existing  and  sue  for  damages  resulting  from 
its  breach.  Timmerman  v.  Stanley,  123  Ga. 
850  51  S.  B.  760.  Where  allegations  of  dec- 
laration make  suit  one  for  the  amount  paid 
by  plaintiff  to  defendant  under  a  contract, 
treating  the  contract  as  rescinded,  addi- 
tional allegations  seeking  to  recover  dam- 
ages   for    breach    of    such    contract    should 


be  stricken  as  inconsistent.  Id.  Prayer  tor 
rescission,  in  bill  by  corporation  alleging 
a  fraudulent  sale  of  realty  to  it  by  its  pro- 
moters, and  prayer  for  damages,  held  not  in- 
consistent. Old  Dominion  Copper  Min.  & 
Smelting  Co.  v.  Bigelow,  188  Mass.  315,  74  N. 
E.  653.  Where  declaration  contains  count 
for  breach  of  warranty  for  sale  of  a  horse 
and  one  on  theory  of  a  rescission  of  the 
contract  for  false  representations,  plaintifE 
should  be  required  to  elect  between  them, 
the  measure  of  damages  not  being  the  same. 
Snore  v.  Hammond  [Mich.]  12  Det.  Leg.  N. 
222,  103  N.  W.  834.  PlaintifE  cannot  have 
an  alleged  forged  deed  set  aside  and  title  to 
land  of  his  deceased  mother  adjudged  to  be 
in  him,  and  at  the  same  time  trace  the  pro- 
ceeds of  the  sale  of  such  land  into  other 
land  and  have  a  lien  declared  in  his  favor 
thereon,  and  complaint  in  which  he  seeks 
such  relief  is  demurrable.  Darragh  v.  Rowe, 
109  App.  Div.  560,  96  N.  T.  S.  666.  Where 
complaint  contained  counts  for  money  lent 
and  on  bond  given  to  secure  its  payment, 
held  that  election  to  stand  on  first  count 
was  not  a  waiver  of  the  right  to  use  bond 
in  evidence  if  it  became  necessary  or  prop- 
er to  do  so.  Aetna  Indemnity  Co.  v.  Ladd 
[C.  C.  A.]   135   F.  636. 

10.  Where  six  insurance  companies  issued 
fire  policies,  in  the  standard  form,  to  plain- 
tifE, each  of  which  provided  that  the  liability 
of  the  insurer  should  be  limited  to  the  pro- 
portion of  the  loss  which  the  amount  of  the 
policy  bore  to  the  total  amount  of  valid  in- 
surance, held  that  plaintiff,  having  suf- 
fered a  partial  loss,  could  bring  a  single 
action  against  all  of  them  for  the  purpose 
of  having  the  liability  o^  each  determined. 
Pegelson  v.  Niagara  Fire  Ins.  Co.  [Minn.]  103 
N.  W.  495. 

17.  Where  complaint  alleged  that  defend- 
ants were  running  and  playing  games  of 
poker  for  money,  and  that  plaintifE  played 
with  them  and  lost  and  paid  to  them  a  spec- 
ified sum  which  they  won  and  took  from 
him  in  the  games  so  played,  held  that  there 
was  no  improper  joinder  of  several  causes 
of  action.  Parsons  v.  Wilson  [Minn.]  103  N. 
W.  163.  Joint  tort  feasors  may  be  sued 
jointly  in  one  suit.  Oulighan  v.  Butler 
[Mass.]    75  N.  E.   726. 

18.  Aetna  Ins.  Co.  v.  Brannon  [Tex  ]  14 
Tex.  Ct.  Rep.  208,  89  S.  W.  1057.  Cause  of 
action  for  reformation  of  contract  for  sale 
of  land  may  be  joined  with  one  for  damages 
for  injury  to  the  freehold  by  the  cutting  of 
trees  by  the  vendor  between  the  making  of 
the  contract  and  the  execution  of  the  deed. 
Equitable  issue  should  first  be  tried  by  court, 
and  legal  issue  then  submitted  to  jury. 
Krakow  v.  Wille   [Wis.]    103  N.   W.   1121 

19.  Rev.  St.  1898.  §§  2646,  2647.  Are  con- 
sistent. Schultz  v.  Kosbab  [Wis.]  103  N  W 
237. 
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and  trover,^^  for  wrongful  death  and  for  pain  and  anguish  suffered  by  the  deceased 
before  his  death,  where  both  accrue  to  the  administrator/^  but  not  otherwise/'' 
and  claims  for  treble  and  single  damages  resulting  from  different  injuries  growing 
out  of  the  same  trespass  have  been  held  to  have  been  properly  joined.''^ 

The  codes  generally  authorize  the  joinder  of  causes  of  action  upon  claims 
arising  out  of  the  same  transaction,  or  transactions  connected  with  the  same  subject 
of  action,^'  claims  for  injuries  to  personal  property,-^  and  causes  of  action  belonging 
to  the  same  statutory  class  and  affecting  equally  all  parties.^* 

As  a  general  rule  causes  of  action  in  tort  and  on  contract  cannot  be  joined,'-'" 


20.  Code  Civ.  Proc.  §  4S4..  For  several 
slanders  uttered  by  several  persons  In  pur- 
suance of  a  common  agreement.  Green  v. 
DTvies.  182  N.  T.  499.  75  N.  E.  536,  rvg. 
100  App.  Div.  359,  34  Civ.  Proc.  R.  1,  91  N. 
T.  S.   470. 

21.  Armour  Packing  Co.  of  Louisiana  v. 
Vietch-Toung  Produce  Co.  [Ala.]  39  So.  680. 
Holder  of  note  secured  by  a  mortgage  and 
note  for  unpaid  interest  thereon,  signed  by 
tHe  same  maker,  may  enforce  both  in  one 
action  to  foreclose  the  mortgage.  Kleis  v. 
McGrath.  127  Iowa,  459.  103  N.  W.  371. 
Causes  of  action  alleging  the  sale  of  certain 
sugar  ander  an  express  contract  at  an  agreed 
price,  on  which  there  is  claimed  to  be  a 
specified  balance  due,  the  sale  of  same  quan- 
tity of  sugar  of  same  value  alleging  same  as 
the  reasonable  value  and  claiming  balance 
due  of  exactly  the  same  amount,  and  that 
defendant  came  into  possession  of  the  same 
quantity  of  sugar  belonging  to  plaintiff  and 
seeking  to  recover  the  same  amount  as  upon 
an  implied  contract,  held  not  so  inconsist- 
ent as  to  require  plaintiff  to  elect  between 
them,  at  least  before  trial.  Pranke  v.  Taus- 
sig Co.,  48  Misc.  169,  95  N.  T.  S.  212. 

23.  Mutual  Life  Ins.  Co.  v.  Allen,  113  111. 
App.   89. 

23.  A  cause  of  action  by  an  administra- 
trix for  damages  for  pain  and  anguish  suffer- 
ed by  her  intestate  as  a  result  of  injuries  re- 
ceived by  him  while  in  defendant's  employ 
as  a  result  of  the  latter's  negligence  may  be 
Joined  with  a  cause  of  action  to  recover  the 
pecuniary  loss  resulting  to  the  father  and 
mother  of  the  intestate  by  reason  of  his  sub- 
sequent death  as  the  result  of  the  same  in- 
juries. Nemecek  v.  Filer  &  Stowell  Co. 
[Wis.]  105  N.  W.  225., 

24.  In  action  by  administrator  for  dam- 
ages for  killing  of  his  intestate,  a  count 
under  Bev.  Laws  c.  106,  §  72,  for  injuries 
to  deceased  for  which  he  could  have  recov- 
ered In  his  lifetime,  cannot  be  jQined  with 
counts  under  Id.  S  71,  for  death  due  to  de- 
fects in  the  ways,  works  and  machinery,  and 
a  count  at  common  law  for  failure  to  furnish 
proper  machinery  and  safe  place  to  work. 
Hyde  v.  Booth,  188  Mass.  290,  74  N.  B.  337. 

25.  Claims  to  recover  three  times  the 
value  of  coal  removed  from  plaintiff's  mine 
and  converted  to  defendant's  use,  and  to 
recover  single  damages  for  injuries  to  the 
mine  caused  by  negligence  in  mining  the 
coal  so  removed  and  converted  where  they 
both  grow  out  of  same  trespass,  though 
there  can  be  but  one  recovery.  Jackson  v. 
Gunton,    26    Pa.    Super.    Ct.    203. 

26.  Code  Civ.  Proc.  §  484,  subd.  9.  Wal- 
lace V.  Jones,  182  N.  Y.  37,  74  N.  B.  576. 
Code    Civ.    Proc.    §    484,    subd.    9.     Woolf    v. 


Barnes,  46  Misc.  169,  93  N.  T.  S.  219.  Causes 
of  action  for  reformation  of  contract  where- 
by stock  of  corporation  was  transferred  to 
defendant  in  trust  to  sell  such  portion  as 
might  be  necessary  to  carry  on  business  of 
the  corporation,  and  for  violations  of  agree- 
ment by  defendant,  in  which  an  accounting 
by  defendant  and  by  the  corporation  was  de- 
manded, held  "not  Improperly  joined.  Id. 
Action  being  equitable,  court  is  not  depriv- 
ed of  Jurisdiction  because  all  the  defendants 
are  not. affected  in  the  same  matter  or  to 
the  same  extent.  Id.  Code  §  267,  subd.  1. 
Fisher  v.  Southern  Loan  &  Trust  Co.,  138  N. 
C.  224,  50  S.  E.  659.  Complaint  alleging  that 
plaintiff's  intestate  had  been  deceived 
through  a  course  of  years  by  the  system- 
atic fraud  of  one  of  the  defendants,  set- 
ting out  the  steps  taken  by  him  for  that 
purpose,  making  all  those  participating 
with  him  In  the  scheme  parties  and  setting 
out  their  fraudulent  connection  with  him, 
and  seeking  to  compel  all  the  defendants  to 
surrender  the  property  received  by  them  In 
pursuance  of  such  fraudulent  scheme,  held 
not  demurrable  for  misjoinder  of  causes 
of  action  or  parties.  Id.  Code  Civ.  Proc. 
§  144,  subd.  1.  Glover  v.  Manila  Gold  Mln. 
&  Mill.  Co.  [S.  D.]  104  N.  W.  261.  Conced- 
ing that  complaint  In  action  by  stockholder 
set  out  a  cause  of  action  for  an  injunction 
against  the  officers  and  directors  to  restrain 
them,  for  the  benefit  of  the  corporation, 
from  fraudulently  depreciating  the  value 
of  the  stock,  and  a  cause  of  action  for  dam- 
ages suffered  by  plaintiff  personally  because 
of  the  same  fraud,  held  that  they  were  not 
improperly  Joined.  Id.  An  action  for  deceit 
and  an  action  on  the  case  for  breach  of 
warranty  may  be  joined  when  they  grow 
out  of  the  same  transaction.  Under  Mills' 
Ann.  Code  Colo.,  §  70.  Counts  for  breach 
of  warranty  In  sale  of  bonds,  and  count  for 
deceit,  growing  out  of  and  presenting  dif- 
ferent phases  of  same  transaction  and  both 
tending  to  support  single  recovery.  Kimber 
V.  Young   [C.  C.  A.]   137  P.   744. 

27.  Code  Civ.  Proc.  §  484,  subd.  6.  Action 
of  fraud  is  for  injury  to  personal  property, 
and  several  claims  of  that  character  mav  be 
Joined.  Wallace  v.  Jones,  182  N.  T.  37,  74 
N.  B.  576.  Causes  of  action  against  mem- 
bers of  county  board  of  supervisors  to  re- 
cover items  In  their  bills  for  services,  etc., 
alleged  to  have  been  illegally  and  colluslve- 
ly   audited  by   the   board.     Id. 

28.  Kruger  v.  St.  Joe  Lumber  Co.  [Ida- 
ho]   83  P.   695. 

29.  Cause  of  action  on  benefit  certificate, 
and  for  damages  for  noncompliance  with 
law  by,  the  association,  and  for  fraudulent 
representations.     Conard     v.     Southern     Tier 
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nor  can  a  cause  of  action  for  slander  be  joined  with  one  for  malicious  prosecution 
or  malicious  abuse  of  legal  process,  even  if  they  originate  simultaneously/"  nor  a 
cause  of  action  to  quiet  title  with  one  for  the  purchase 'price  of  an  interest  in  the 
land/^  nor  counts  in  trover  and  in  replevin,'^  nor  a  husband's  cause  of  action  for 
funeral  expenses  against  one  causing  death  of  the  wife  with  the  cause  of  action  of  a 
minor  child  for  the  death.''  There  seems  to  be  a  conflict  of  authority  as  to  whether 
causes  of  action  for  common  law  and  statutory  negligence  may  be  joined.'* 

Several  aspects  of  the  same  cause  of  action  may  be  pleaded  in  different  counts.'" 
Several  causes  of  action  should  not  be  stated  in  a  single  count,'"  and  plaintiff  may 
be  required  to  separately  state  and  number  them.'^  Where  a  petition  contain?, 
under  different  counts,  more  than  one  cause  of  action,  each  count  must  contain 
a  complete  cause  of  action,  in  distinct  and  separate  paragraphs.'*     Eeference  in 


Masonic  Relief  Ass'n,  101  App.  Dlv.  611,  93 
N.  T.  S.  626.  A  cause  of  action  for  deceit 
In  the  sale  of  goods  cannot  be  Joined  with 
one  for  breach  of  the  contract  of  sale.  Ro- 
mano V.  Brooks   [Ala.]    39  So.  213. 

30.  Under  Code  Civ.  Proc.  §  484.  Com- 
plaint held  not  to  state  single  cause  of  ac- 
tion for  conspiracy.  Green  v.  Davies,  182 
N.  T.  499,  75  N.  B.  536,  rvg.  100  App.  Div.  359, 
34  Civ.   Proc.   R.   1,   91   N.  T.   S.   470. 

31.  Mitchell  v.  Pearson    [Colo.]    82  P.   447. 

32.  King  V.  Morris  [N.  J.  Law]   62  A.  1006. 

33.  Johnson  v.  Seattle  Elec.  Co.  [Wash.] 
81    P.    705. 

34.  A  cause  of  action  for  common  law 
negligence  cannot  be  joined  in  the  same 
count  with  one  for  statutory  negligence. 
Negligently  starting  car  while  plaintiff  was 
alighting  and  permitting  plaintiff  to  leave 
car  while  it  was  in  motion  In  violation  of 
ordinance.  McHugh  v.  St.  Louis  Transit 
Co.,  190  Mo.  85,  88  S.  W.  853.  Negligent 
operation  of  car  and  failure  to  keep  look- 
out as  required  by  ordinance.  Rapp  v.  St. 
Louis  Transit  Co.,  190  Mo.  144,  88  S.  "W.  865. 
"Where  a  complaint  against  a  railroad  com- 
pany stated  a  cause  of  action  at  common 
law  for  negligently  killing  plaintiff's  cow 
and  a  cause  of  action  under  the  statute  for 
failure  to  fence,  whereby  the  cow  was  killed, 
plaintiff  was  properly  required  to  elect. 
Harvey  v.  Southern  Pac.  Co.  [Or.]  80  P.  1061. 
A  plaintiff  who  pleads  a  right  of  action  for 
wrongful  death  as  at  common  law,  and  also 
under  the  employers'  liability  act,  the  lat- 
ter remedy  being  merely  cumulative,  can- 
not be  required  to  elect  before  trial.  Moni- 
gan  V.  Erie  R.  Co.,  99  App.  Div.  603,  91  N.  T. 
S.  657.  Where  plaintiff  has  a  right  of  ac- 
tion under  the  employers'  liability  act  and 
also  at  common  law  for  personal  injuries  he 
may  allege  both  and  recover  upon  either, 
and  cannot  be  compelled  to  elect  between 
them  before  trial.  Kleps  v.  Bristol  Mfg.  Co., 
107  App.  Div.   488,   95  N.  T.   S.   337. 

35.  Landers  v.  Quincy,  etc.,  R.  Co.  [Mo. 
App.]  90  S.  W.  117.  Where  negligent  injury 
and  willful  injury  are  alleged  on  the  same 
state  of  facts,  plaintiff  should  not  be  re- 
quired to  elect.  Waeohter  v.  St.  Louis,  etc., 
R.  Co.,  113  Mo.  App.  270,  88  S.  W.  147.  A  hus- 
band suing  for  injury  to  his  wife  in  a  rail- 
road crossing  accident  may  include  In  one 
count  claim  for  damages  for  loss  of  con- 
sortium, expenses  of  illness  and  injury  to 
his  horse  and  vehicle.  Birmingham'  So.  R. 
Co    v    Lintner,   141  Ala.    420,   38   So.   363.     A 


petition  containing  several  counts,  each  re- 
ferring to  the  same  transaction  but  differing 
from  each  other  in  substantial  particulars  as 
to  its  details  is  not  bad  for  duplicity. 
Gainesville  &  D.  Elec.  R.  Co.  v.  Austin  [Ga.] 
50  S.  B,  983.  A  petition  containing  several 
distinct  counts,  which  do  not  differ  from 
each  other  in  any  substantial  particular, 
will,  on  motion  filed  at  the  first  term  In  the 
nature  of  a  special  demurrer,  be  dismissed. 
unless  the  surplus  counts  are  eliminated  by 
amendment.  Id.  A  single  cause  of  action 
may  be  stated  in  several  counts  to  meet  pos- 
sible phases  thereof  subject  to  the  right  to 
require  an  election  at  the  trial.  Edwards  v. 
Hartshorn  [Kan.]  82  P.  520.  Though  it  is 
better  pleading  to  set  out  two  possible  the- 
ories in  separate  counts,  yet  the  fact  that 
both  are  set  forth  in  one  count  does  not 
render  it  subject  to  the  objection  of  duplicity 
unless  the  one  averment  negatives  the  other. 
Douglas  V.  Marsh  [Mich.]  12  Det.  Leg.  N.  459, 
104  N.  W.  624. 

36.  A  petition  containing  one  count  in 
which  two  causes  of  action  are  set  forth  will 
be  held  bad  for  duplicity  on  special  demur- 
rer. Gainesville  -&  D.  Blec.  R.  Co.  v.  Aus- 
tin [Ga.]  50  S.  E.  983.  Must  be  separately 
stated.  Kruger  v.  St.  Joe  Lumber  Co.  [Ida- 
ho] 83  P.  695.  Services  rendered  from  tinie 
to  time  under  a  contract  to  render  services 
on  request  cannot  be  alleged  in  a  single 
count.  Averment  of  services  between  cer- 
tain dates  held  insuflBcient  though  supported 
by  itemized  account.  •  Sidway  v.  Missouri 
Land  &  Live  Stock  Co.,  187  Mo.  649,  86  S.  W. 
150.  When  properly  joined  should  always 
be  separately  stated.  Harvey  v.  Southern 
Pac.   Co.    [Or.]    80  P.   1061. 

37.  In  action  for  damages  for  libel  and 
slander  held  that  motion  to  compel  plain- 
tiff to  separately  state  and  number  his 
causes  of  action,  if  he  relied  on  several,  or 
to  make  the  complaint  more  definite  and 
certain,  if  he  intended  to  rely  on  but  one, 
should  have  been  granted,  allegations  as  to 
time,  etc.,  being  indefinite.  Cerro  DePasco 
Tunnel  &  Min.  Co.  v.  Haggin,  94  N.  T.  S. 
593. 

38.  Venable  Bros.  v.  Louisville  &  N.  R.  Co. 
137  F.  981.  Declaration  held  not  to  contain 
two  counts  upon  separate  causes  of  action, 
one  for  penalty  under  Ga.  Code  189B,  §§  2317*, 
2318,  and  one  on  a  through  bill  of  lading, 
no  attempt  having  been  made  to  comply 
with  this  rule.  Id.  A  paragraph  does  not 
show  a  cause  of  action  against  persons  joined 
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BTibsequent  counts  to  matter  of  inducement  alleged  in  the  first  is  sufficient.''  Only 
one  theoiy  can  be  contained  in  a  single  paragraph/"  but  this  rule  does  not  apply 
to  the  exclusion  of  additional  causes  of  action  which  may  be  stated  in  a  single 
paragraph  of  the  complaint.*^ 

Election.*^ — A  motion  to  require  an  election  is  addressed  to  discretion.^'  Where 
two  separately  alleged  causes  of  action  taken  together  are  in  fact  but  a  single  cause 
of  action,  an  election  should  not  be  required.** 

Splitting  causes  of  action.*^ — One  may  not  split  his  cause  of  action,*''  but  all 
damages  arising  from  a  single  wrong  or  cause  of  action  must  be  recovered  in  one 
suit.*' 

Prayer.*' — The  court  is  not  necessarily  limited  to  the  prayer  for  relief.*"  A 
complaint  which  states  a  cause  of  action  is  not  demurrable  because  the  prayer  for 
relief  does  not  conform  to  the  case  made.°°  A  party  seeking  equitable  relief  must 
specifically  demand  it  as  such,  unless  the  nature  of  the  demand  itself  indicates  that 
the  relief  sought  is  equitable."^ 

§  3.  The  plea  or  answer.^^ — Matters  relating  to  set-ofE  and  counterclaim,''' 
affidavits  of  defense,"*  and  the  necessity  of  pleading  under  oath,  are  treated  in 
separate  articles. °" 

General  principles.^^ — ^Under  the  code  defendant  may  set  up  as  many  defenses 


as  defendants  ■who  are  not  mentioned  or  re- 
ferred to  therein.  CorlDin  Oil  Co.  v.  Searles 
[Ind.  App.]   75  N.  E.  293. 

39.  Causes  of  action  for  negligent  injury 
and  willful  injury  held  sufficiently  stated. 
Waeohter  v.  St.  Louis,  etc.,  K.  Co.,  113  Mo. 
App.   270,   88  S.  "W.   147. 

40.  State  V.  Petersen  [Ind.  App.]  72  N.  E.  602. 

41.  Does  not  render  paragraph  demur- 
rable for  want  of  facts.  State  v.  Petersen 
[Ind.  App.]  75  N.  E.  602. 

42.  See  4  C.  L.   1003. 

43.  Harvey  v.  Southern  Pac.  Co.  [Or.]  80 
P.  1061. 

44.  Brown  v.  Calloway,  34  Wash.  175,  75 
P.  630. 

45.  See  4  C.  L.    1003. 

46.  Cause  of  action  against  stockholder  in 
corporation  to  enforce  douhle  liability  is  sin- 
gle one  no  matter  how  many  shares  he  owns. 
Harrison  v.  Remington  Paper  Co.  [C.  C.  A.] 
140  P.  385.  Single  cause  of  action  for  pur- 
chase \  ice  of  goods  may  not  be  split  up 
into  several  parts  by  assignment  to  several 
persons  without  the  consent  of  the  debtor. 
Sincell  v.  Davis,  24  App.  D.  C.  218.  Separate 
suits  cannot  be  maintained  by  a  widow  un- 
der Rev.  Laws  c.  106,  §  73  for  damages  for 
the  death  of  an  employe,  and  by  the  em- 
ploye's legal  representatives  under  Id.  j  72, 
where  death  is  preceded  by  conscious  suf- 
fering, but  under  Id.  S  74,  if  damages  are 
sought  under  both  §S  72  and  73  they  must  be 
recovered  in  a  single  suit  by  the  administra- 
tor. Smith  V.  Thomson-Houston  Elec.  Co., 
188  Mass.   371,  74  N.   E.   664. 

47.  Where  plaintiff  recovered  judgment 
against  a  railroad  company  for  loss  of  her 
baggage,  she  could  not  thereafter  maintain 
a  separate  action  for  mental  anguish  result- 
ing from  such  loss,  but,  if  she  was  entitled 
to  such  damages,  she  should  have  collected 
them  in  the  original  suit.  Bller  v.  Caro- 
lina  &   W.    R.    Co.    [N.    C]    52    S.    B.    305. 

48.  See  4  C.  L.  1004. 

to.     Hardy    v.    lAdow    [Kan.]     83    P    401. 


Any  relief  may  be  granted  which  is  consist- 
ent "With  the  case  made  by  the  complaint 
and  embraced  within  the  issue,  though  other 
and  different  relief  may  be  sought  by  the 
pleader  and  demanded  in  the  prayer  for 
judgment.  Clark's  Code  §  425.  Wright  v. 
Teutohia  Ins.  Co.  [N.  C]  51  S.  B.  55.  If  plain- 
tiff sues  for  specific  relief  to  which  he  is  not 
entitled,  upon  facts  which  show  that  he  is 
entitled  to  other  and  different  relief,  he  may 
be    adjudged   the    latter   relief.     Id. 

50.  Prayer  is  mere  matter  of  form.  Brie 
City  Iron  Works  v.  Thomas,  139  P.  995.  A 
demurrer  will  not  be  sustained  because  the 
allegations  of  the  complaint  do  not  entitle 
plaintiff  to  all  the  relief  denianded  in  the 
player  for  judgment.  Woolf  v.  Barnes,  46 
Misc.  169,  93  N.  Y.  S.  219.  A  demurrer  to  the 
complaint  will  not  be  sustained  where  it 
states  facts  sufficient  to  constitute  a  cause 
of  action,  though  such  facts  are  InsufTicient 
to  sustain  the  judgment  demanded.  In  ac- 
tion to  foreclose  mechanic's  lien,  where 
complaint  was  insufficient  to  sustain  fore- 
closure but  stated  facts  sufficient  to  author- 
ize personal  judgment,  held  that  it  stated 
cause  of  action  for  such  judgment  as  against 
a  demurrer  for  want  of  facts,  though  it  was 
not  in  terms  asked  for,  in  view  of  Code  Civ. 
Proo.  §  3412,  relative  to  enforcement  qf  such 
liens.  Schenectady  Contracting  Co.  v. 
Schenectady  R.   Co.,   94   N.   Y.  S.   401. 

51.  MuUer  *v.  Witte  [Conn.]  62  A.  756. 
Action  merely  to  recover  legal  debt  arising 
out  of  a  loan  made  by  wife  to  her  husband, 
or  out  of  an  agreement  between  them.  In 
which  money  damages  alone  are  prayed.  Is 
action   at  law.     Id. 

52.  See  4  C.  L.  1005.  See,  also.  Equity,  6 
C.  L.  1144. 

63.  See  Set-off  and  Counterclaim,  4  C.  L. 
1421. 

54.  See  Affidavits  of  Merits  of  Claim  or 
Defense,   5  C.  L.  61. 

55.  See   Verification,   4  C.  U   1816. 

56.  See  4  C.  L.  1005. 
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as  he  may  have,  whether  legal  or  equitable."'  There  is  a  conflict  of  authority  as 
to  whether  inconsistent  defenses'**  and  matters  in  abatement  and  in  bar  may  be 
united  in  the  same  answer.^' 

Defendant  is  not  bound  to  plead  to  an  insufficient  declaration/"  nor  need  he, 
ordinarily,  answer  amendments  to  the  complaint  made  during  the  course  of  the 
trial  for  the  purpose  of  curing  defects  or  supplying  omissions.*^ 

An  answer  filed  by  one  defendant  inures  to  the  benefit  of  his  co-defendant 
if  their  relation  to  plaintiff's  cause  of  action  is  joint  and  identical,"^  or  if  he  sets  up 
rights  in  his  co-defendant."*  An  answer  does  not  put  in  issue  allegations  of  new 
matter  in  the  separate  answer  of  a  co-defendant,"*  and  the  statutory  provision  that 
new  matter  in  an  answer  is  taken  as  denied  does  not  avail  one  upon  whom  the 
answer  containing  the  new  matter  is  not  served. "° 

The  answer  must  be  responsive  to  the  allegations  of  the  complaint"*  and  must 


57.  Burns'  Ann.  St.  1901,  §  350.  F'udg-e 
V.  Marquell,  164  Ind.  447,  72  N.  B.  565,  73 
N.  B.  895.  Thus,  he  may  answer  In  denial 
and  in  confession  and  avoidance  and  rely 
upon  both  at  the  same  time,  and  one  of  such 
defenses  may  not  be  used  to  destroy  the 
other  so  long  as  they  are  set  forth  in  sep- 
arate paragrraphs.  In  action  on  note,  answer 
admitting  execution  of  note  for  less  sum 
payable  to  different  person,  but  alleging  that 
it  was  subsequently  altered  without  defend- 
ant's knowledge  or  consent,  held  not  incon- 
sistent with  plea  of  non  est  factum.  Fudge 
V.  Marquell,  164  Ind.  447,  72  N.  B.  565,  73  N. 
B.   895. 

58.  California:  Inconsistent  defenses  are 
allowable.  Denial  of  execution  of  contract 
and  subsequent  admission  thereof  in  connec- 
tion with  special  defense.  Butler  v.  Dela- 
fleld    [Cal.   App.]    82   P.    260. 

Kentucky:  Denial  of  an  agreement  and 
averment  that  it  was  made  under  mistake 
are  inconsistent.  Berry  v.  Evans  [Ky.]  89 
S.  W.  12. 

Mtssonrl:  Non  est  factum  and  fraud  in 
procuring  instrument  sued  on  are  Inconsist- 
ent. Vette  V.  Bvans,  111  Mo.  App.  588,  86  S. 
W.    504. 

New  York:  Defendant  may  plead  incon- 
sistent defenses.  Denial  of  material  allega- 
tions of  the  complaint  puts  plaintiff  to  his 
proof,  though  inconsistent  with  allegations 
of  an  afHrmatlve  defense,  and  such  incon- 
sistency is  not  a  ground  for  striking  out 
answer  as  a  sham.  Schlesinger  v.  Wise,  106 
App.  Div.  587,  94  N.  Y.  S.  718.  Denials  which 
are  complete  in  themselves  raise  general  is- 
sue as  to  allegations  denied,  and  fact  that 
certain  allegations  of  new  matter  are  incon- 
slsteAt  with  the  denials  does  not  justify 
court  in  striking  out  latter  as  sham.  Schles- 
inger V.  McDonald,  196  App.  Div.  570,  94  N. 
r.   S.   721. 

Soutli  Dakota:  A  party  may  plead  as  many 
defenses  as  he  may  have  whether  they  are 
consistent  or  inconsistent.  Rev.  Code  Civ. 
Proc.  §  127.  Hardman  v.  Kelley  [S.  D.]  104 
N.  "W.   272. 

Wasliineton;  The  rule  against  Inconsist- 
ent defenses  does  not  apply  to  an  inconsist- 
ency between  an  admission  and  a  denial. 
Irwin  V.  Buffalo  Pitts  Co.  [Wash.]  81  P. 
849.  In  an  action  to  recover  commissions 
for  negotiating  a  sale,  a  defense  under  a 
contract  providing  for  reduction  of  commis- 
sions if  the  purchase  price  was   not  paid   is 


not    Inconsisent   with    a    defense    of    limita- 
tions or  a  defense  of  settlement.     Id. 

59.  Missouri:  Matter  in  abatement  and 
in  bar  may  be  united  in  the  same  answer. 
Jordan  v.  Chicago  &  A.  R.  Co.,  105  Mo.  App. 
446.    79    S.    W.    1155. 

Pennsylvania:  A  plea  in  abatement  can- 
not be  pleaded  at  the  same  time  with  one 
in  bar,  the  two  being  inconsistent.  South- 
ern Bldg.  &  Loan  Assn.  v.  Penna.  Fire  Ins. 
Co.,   23   Pa.   Super.   Ct.   88. 

60.  Defendant  is  not  required  to  plead  or 
reply  by  affidavit  of  defense  to  an  insuf- 
ficient declaration,  and  judgment  will  not 
be  entered  against  him  where  he  flies  an 
insufficient  affidavit.  Bill  Posting  Sign  Co. 
V.  Jermon,   27  Pa.   Super.  Ct.   171. 

61.  If  he  does  so,  he  is  bound  by  admis- 
sions in  such  answer.  Bvasive  ansTver 
treated  as  admission.  Raleigh  &  G.  R.  Co. 
V.   Pullman    Co.    [Ga.]    50    S.    E.    1008. 

62.  A  defense  of  usury  pleaded  by  one 
Joint  defendant  inures  to  his  co-defendant 
who  failed  to  plead.  Lowe  v.  Walker  [Ark.] 
91   S.   W.    22. 

63.  As  where  one  defendant  in  replevin 
disclaimed  and  alleged  that  he  held  for  the 
true  owner,  his  co-defendant.  Carpenter  v. 
Ingram   [Ark.]   91  S.  W.   24. 

64.  65.  Gulling  V.  Washoe  County  Bank 
[Nev.]    82  P.   800. 

66.  Plea  of  justification  in  libel  is  in  con- 
fession and  avoidance,  and  must  be  of  the 
very  matter  alleged  in  the  declaration  to 
have  been  published,  and  must  be  complete. 
Commercial  News  Co.  v.  Beard,  116  111.  App. 
501.  Where  plaintiff  was  charged  with  pro- 
tecting gamblers,  plea  must  set  up  how. 
when,  and  where  he  did  so,  and  what  he  did 
or  said.  Id.  In  action  in  mandamus  to  com- 
pel railroad  to  construct  private ,  crossing, 
allegations  in  answer  that  plaintiff  by  rea- 
son of  his  acquiescence  in  and  consent  to 
the  construction  of  a  bridge  for  a  highway 
crossing  was  estopped  to  demand  a  highway 
crossing  held  properly  stricken  out,  the 
mere  allegation  of  consent  being  insufficient 
as  a  foundation  for  the  plea  of  estoppel,  it 
being  the  duty  of  the  railroad  to  make  a 
good  and  sufficient  highway  crossing,  and 
every  citizen  is  bound  to  acquiesce  in  its 
doing  so.  Herrstrom  v.  Newton  &  N  W  R 
Co.  [low'a]  105  N.  W.  436.  It  is  no  defense 
to  an  action  to  recover  for  certain  specified 
legal  services  that  plaintiff's  assi^-nors  had 
performed    other   services    under    a   contract 
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not  be  evasive."^  Each  separate  defense"*  or  plea  must  be  complete  in  itself,"'  and 
cannot  be  aided  by  allegations  or  denials  in  another  part  of  the  answer  not  incor- 
porated therein  by  reference.''"  A  partial  defense  must  be  pleaded  as  such  and  not 
as  a  complete  defense  to  the  action.'^  A  paragraph  designated  as  a  counterclaim 
must  be  tested  as  such,  and  defendant  cannot,  on  demurrer,  urge  its  sufficiency  as 
a  defense.'^ 

The  sufficiency  of  a  plea  is  to  be  determined  by  reference  to  it  alone.^'  In 
order  to  be  good  it  must  state  facts  from  which  as  a  conclusion  of  law  the  court  can 
see  that  a  defense  to  the  particular  suit  either  in  bar  or  abatement  arises.'*  A  plea 
which  professes  to  answer  the  whole  of  what  is  adversely  alleged  in  the  declaration, 
but  which  in  fact  only  answers  a  part  of  it  and  would  not  prevent  a  recovery  if  the 
facts  therein  alleged  were  proved,  is  bad.'"  Special  pleas  amounting  to  the  general 
issue  are  properly  stricken,"  and  the  rejection  of  a  plea  setting  up  facts  provable 
under  pleas  received  is  not  prejudicial." 

The  contention  that  the  action  is  brought  improperly  and  without  legal  author- 
ity is  proper  matter  in  abatement."  A  plea  in  abatement  must  be  certain  to  every 
intent.'*  If  to  the  jurisdiction,  thele  must  be  proper  averments  of  facts  accu- 
rately and  logically  stated,  excluding  every  intendment  of  jurisdiction.^" 

Denials  and  traverses.^^ — An  answer  need  not  contain  admissions,  but  it  is  suffi- 
cient to  deny  each  controverted  allegation  of  the  complaint.*^  Such  allegations  can 
be  controverted  only  by  a  general  or  specific  denial.''     A  denial  of  all  matters  not 


by  which  they  agreed  to  accept  whatever 
remuneration  for  their  services  the  defend- 
ant should  fix.  Butler  v.  General  Ace.  As- 
sur.  Corp.,  92  N.  T.  S.  1025.  In  action  for  un- 
lawful dissection  of  a  dead  body,  answer 
alleging  that  defendant  operated  on  deceas- 
ed at  her  request  and  that  she  subsequently 
died,  held  bad  as  not  meeting  the  allega- 
tions of  the  complaint.  Jackson  v.  Savage, 
109   App.  Div.   556,  96  N.   Y.  S.   366. 

67.  An  answer  by  a  corporation  that  for 
w^ant  of  information  it  can  neither  admit  nor 
deny  an  allegation  that  a  named  person  is  its 
general  manager  is  evasive  and  will  be  treat- 
ed as  an  admission  thereof.  Raleigh  &  G.  B. 
Co.  V.  Pullman  Co.   [Ga.]   50  S.  B.  lOOS. 

68.  Defense  in  action  on  note  held  de- 
murrable. Kipp  V.  Gates  [Wis.]  105  N.  W. 
947. 

69.  At  law  each  plea  is  independent  of 
every  other  and  the  admission  in  one  plea 
cannot  be  used  to  limit  the  effect  of  another. 
Chicago  &  W.  I.  B,  Co.  v.  Newell,  113  111. 
App.   263. 

70.  On  demurrer  to  affirmative  defense  it 
must  be  treated  as  separate  plea.  Singer  v. 
Abrams,  47  Misc.  360,  94  N.  Y.  S.  7.  Demur- 
rers to  defenses  held  properly  sustained. 
Mott  v.  De  Nisco,  94  N.  Y.  S.   380. 

71.  Code  Civ.  Proc.  5  508.  If  this  is 
not  done  it  will  be  assumed  that  new  matter 
is  pleaded  as  complete  defense,  and  it  will 
be  tested  as  such  on  demurrer.  Butler  v. 
General  Ace.  Assur.  Corp.,  92  N.  Y.  S.  1025. 
In  action  to  recover  for  professional  services 
where  answer  alleged  agreement  that  sum  to 
be  fixed  by  defendant  should  be  accepted  in 
satisfaction  for  such  services,  but  there  was 
no  tender,  and  no  money  was  brought  into 
court,  held  that  defense  was  partial  one  only 
and  demurrable  because  not  so  pleaded.  Id. 
A  separate  defense  not  pleaded  as  a  partial 
defense  or  In  mitigation  of  damages  must  be 


deemed  to  have  been  pleaded  as  a  complete 
defense.  Tested  by  this  rule  on  demurrer. 
Code  Civ.  Proc.  §  508.  Mott  v.  De  Nisco,  94 
N.  Y.  S.  380. 

72.  Rogers  v.  Morton,  46  Misc.  494,  95 
N.  Y.  S.   49. 

73.  Whether  a  demurrer  to  an  interplea  is 
properly  sustained  must  be  determined  by 
reference  to  the  plea.  May  v.  Disconto 
Gesellschaft,  113  111.  App.  415. 

74.  Willard  v.  Zehr,   116  111.  App.   496. 

7."!.  Merriman  v.  Cover  [Va.]  51  S.  E.  817. 
A  plea  in  bar  which  professes  to  answer 
a  whole  count  but  answers  only  a  part  of 
it  is  bad.  Knickerbocker  Trust  Co.  v.  Coyle, 
139  F.  792.  A  plea  which  purports  to  go  to 
all  the  counts  of  a  complaint  and  is  bad  as 
to  some  of  them  is  subject  to  demurrer. 
Snedecor  v.  Pope  [Ala.]   39  So.   318. 

78.     Peacock    v.    Feaster    [Fla.]    40    So.    74. 

77.  Merriman  v.  Cover   [Va.]   51  S.  B.   817. 

78.  Contention  that  action  was  brought 
Improperly  and  without  legal  authority,  be- 
cause plaintiff  was  defendant's  attorney  and 
could  not  act  for  himself  while  acting  for 
her,  is  properly  a  matter  in  abatement. 
Chamberlayne  v.  Nazro,  188  Mass.  454,  74 
N.  E.  674. 

79.  Willard  v.  Zehr,  215  111.  148,  74  N.  E. 
107. 

80.  Presumption  is  in  favor  of  Jurisdic- 
tion and  presumptions,  deductions,  argu- 
ments, inferences,  and  conclusions,  are  not 
sufficient.  Willard  v.  Zehr,  215  III.  148,  74  N. 
B.  107.  Averrnents  to  show  that  defendant 
was  not  properly  charged  with  crime  for 
which  he  had  been  arrested  and  brought  in- 
to the  county  when  he  was  served  with  pro- 
cess   held    insufficient.      Id. 

81.  See   4    C.    L.   1007. 

82.  Code  Civ.  Proc.  §  500.  Everything  else 
stands  admitted.  Schultz  v.  Greenwood 
Cemetery,    93   N.    Y.    S.    180. 


1033 


PLEADING 


6  Cur,  Law, 


specifically  admitted  is  good/*  and  an  affirmative  allegation  that  certain  facts  do  not 
exist  is  equivalent  to  a  denial  that  they  do  exist/°  but  a  denial  on  information  and 
belief  of  matters  of  public  record  is  insufficient.*' 

Confession  and  avoidance.^'' — A  denial  differs,  from  a  defense  in  that  the  for- 
mer puts  the  plaintiff  to  his  proof,  while  the  latter  is  a  plea  by  way  of  confession 
and  avoidance.**  Matter  embraced  in  the  issue  raised  or  which  could  be  raised  by 
a  denial  is  not  new  matter.**  General  denials  being  inconsistent  with  confession 
are  not  properly  a  part  of  a  defense,""  but  to  state  a  valid  defense  it  may  be  neces- 
sary to  deny  specific  portions  of  the  complaint  which  would  otherwise  be  deemed  ad- 
mitted, and  hence  all  denials  in  a  defense  are  not  necessarily  surplusage  or  imma- 
terial.°^  A  separate  affirmative  defense,  complete  in  itself,  in  the  nature  of  a  con- 
fession and  avoidance  of  plaintiff's  cause  of  action,  if  good  in  law,  defeats  the  action, 
notwithstanding  the  fact  that  the  answer  also  contains  a  general  denial.'^  A  de- 
fense of  the  statute  of  limitations  is  not  a  technical  plea  of  confession  and  avoid- 
ance.'^ Whether  a  defense  of  a  supposed  estoppel  is  so  or  not  depends  upon  the 
nature  of  the  matter  alleged  to  show  it.'* 

§  4.  Replication  or  reply  and  subsequent  pleadings.^^ — Generally,  where  the 
answer  contains  a  counterclaim  or  any  new  matter,  plaintiff  is  required  to  file  a 
reply  denying  the  same  or  setting  up  new  matter  tending  to  avoid  it.'*  In  some 
states  new  matter  set  up  in  the  answer  is  deemed  controverted  and  no  reply  is  neces- 
sary." In  others  it  may  be  ordered  in  the  discretion  of  the  court  when  the  answer 
sets  up  new  matter  by  way  of  confession  and  avoidance.'*  In  others  it  is  required 
only  when  the  answer  sets  up  a  counterclaim." 


83.  Denials  held  Insufflolent  to  constitute 
either  a  general  or  specific  denial  of  allega- 
tions to  assignment  of  note.  Singer  v. 
Ahrams,  47  Misc.  360,  94  N.  T.  S.   7. 

84.  Vette  V.  Evans,  111  Mo.  App.  588,  86 
S.  W.  504. 

SS;  Allegation  that  death  of  insured  "did 
not  result  from  bodily  injury,"  etc.  Cilley  v. 
Preferred  Aoc.  Ins.  Co.,  109  App.  Div.  394, 
96   N.   Y.   S.    282. 

86.  Proceedings  for  opening  of  highway. 
Mendocino  County  v.  Peters  [Cal.  App.]  82  P. 
1122. 

87.  See  4  C.  I*  1008. 

88.  Rogers  v.  Morton,  46  Misc.  494,  95  N. 
T.  S.  49.  A  defense  can  only  consist  of  new 
matter.  Schultz  v.  Greenwood  Cemetery,  93 
N.  T.  S.  180. 

89.  Schultz  V.  Greenwood  Cemetery,  93 
N.  T.  S.  180. 

90.  91.  Rogers  v.  Morton,  46  Misc.  494,  95 
N.   T.  S.  49. 

92.  Stratton's  Independence  v.  Dines  [C 
C.  A.]   135  F.  449. 

93.  Hence  fact  that  it  is  insufficient  does 
not  entitle  plaintilt  to  judgment  on  motion. 
Webber    v.    Ingersoll    [Neb.]    104    N.    W.    600. 

94.  Plea  that  plaintiff  is  estopped  to  liti- 
gate cause  of  action  on  which  he  elected 
to  proceed  by  reason  of  the  fact  that  It 
Is  a  departure  from  the  cause  of  action  al- 
leged in  the  original  petition  is  not.  Web- 
ber V.   Ingersoll  [Neb.]   104  N.  W.   600. 

95.  See  4  C.  L.  1009.  See,  also.  Equity, 
5  C.  L.  1144. 

96.  If  the  answer  sets  up  new  matter  by 
way  of  defense  the  reply  may  deny  it,  and 
may  allege  in  ordinary  and  concise  language 
new  matter  not  inconsistent  with  the  peti- 
tion Code  Civ.  Proc.  5  109.  Where  defend- 
ant  corporation   pleads  ultra  vires,   plaintiff 


may  plead  facts  not  inconsistent  with  his 
petition  in  the  nature  of  an  estoppel,  or  to 
show  that  the  corporation  was,  under  the 
circumstances,  empowered  to  enter  into  the 
contract  sued  on.  Horst  v.  Lewis  [Neb.] 
103  N.  W.  460.  Where  no  replication  was 
filed  to  an  answer  denying  authority  of  an 
agent,  evidence  of  holding  out  is  inadmis- 
sible. Wolf  Co.  v.  Galbraith  [Tex.  Civ.  App.] 
87  S.  W.  390.  An  answer  to  a  complaint  on 
a  note  alleging  that  the  note  was  given 
without  consideration,  as  security  only,  and 
that  nothing  is  due  thereon,  contains  no 
new  matter.  Adams  v.  Casey  [Wash.]  80 
P.  853. 

97.  Plea  of  former  adjudication.  Harding 
V.  Harding  [Cal.]  S3  P.  434.  Defendant  not 
entitled  to  judgment  on  overruling  of  de- 
murrer to  answer.  Green  v.  Duvergey,  146 
Cal.  379,  80  P.  234.  In  New  York  no  reply 
is  necessary  in  the  municipal  court  under 
Daws  1898,  p.  1265,  c.  350,  §  14,  providing  that 
pleadings  shall  be  same  as  in  Justice's  court, 
and  Code  Civ.  Proc.  §  2935.  Mott  v.  Edwards, 
98  App.  Div.  511,  90  N.  T.  S.  303.  Plaintiff 
bought  account  against  defendants  at  an 
assignee's  sale  of  assets  of  an  Insolvept  cor- 
poration, and  in  suit  thereon  defendants  set 
up  agreement  whereby  an  officer  of  the  cor- 
poration was  to  be  allowed  to  trade  out  the 
amount  of  the  purchase  price  at  defendants' 
store,  which  was  alleged  to  have  been  ex- 
ecuted. Held  that  evidence  of  the  insolvency 
of  the  corporation  when  such  agreement  was 
made  was  admissible  to  destroy  such  de- 
fense, though  not  pleaded  in  the  complaint, 
and  there  was  no  reply.     Id. 

98.  Service  of  a  reply  will  only  be  com- 
pelled where  the  substantial  ends  of  justice 
will  be  promoted  thereby.  Held  that  clear- 
ness of  issue  would  not  be  realized  nor  the 
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A  reply  when  filed  relates  back  to  the  commencement  of  the  action.'^  It  should 
be  complete  in  itself  and  should  not  require  a  reference  to  the  answer  to  determine 
what  matters  are  intended  to  be  alleged.^  No  reply  is  necessary  where  the  new  mat- 
ter set  up  constitutes  no  defense,^  or  is  a  mere  conclusion  of  law,*  or  amounts  to  a  mere 
denial/  nor  is  a  demurrer  to  the  answer  allowable  unless  it  contains  new  matter  by 
way  of  confession  and  avoidance.  °  Co-defendants  need  not  reply  to  an  answer  not 
made  a  cross-petition  against  themJ 

Eeplications  should  traverse  or  directly  confess  and  avoid  the  averments  of  the 
pleas  to  which  they  are  addressed.^  A  replication  which  does  not  avoid  the  legal 
effect  of  an  affirmative  defense  presents  no  issue  of  fact  for  the  jury,  though  it 
denies  certain  averments  of  fact  in  s'uch  defense.'  Defendant  cannot  be  heard  to  say 
that  the  issue  tendered  by  the  replication  is  too  broad  where  it  is  no  broader  than 
that  tendered  by  the  plea.^"  A  plea  specially  replied  to  in  confession  and  avoidance 
stands  proved  without  evidence.^^ 

Plaintiff  can  recover  only  on  the  cause  of  action  set  up  in  his  complaint,  and 
cannot  in  his  reply  take  a  position  inconsistent  therewith.^^     The  petition  and  re- 


ends  of  justice  promoted  by  a  reply  under 
the  circumstances.  Pope  Mfg.  Co.  v.  Rubber 
Goods  Mfg.  Co.,  100  App.  Div.  514,  91  N.  T. 
S.  831. 

»9.  Under  statutes  dispensing  with  reply 
except  in  case  of  counterclaim,  fraud  in  an 
Instrument  set  up  in  the  answer  may  be 
shown  without  reply.  Sass  v.  Thomas  [Ind. 
T.]  89  S.  W.  656.  Plaintiff  need  not  reply  to 
a  separate  answer  and  defense,  even  though 
it  would  be  sufficient  as  a  counterclaim  if 
so  pl-3aded.  Fraudulent  representations  in- 
ducing the  execution  of -a  lease,  pleaded  as 
separate  answer  and  defense  only,  cannot  be 
used  as  equitable  counterclaim  for  rescission 
Gilsey  v.  Keen,  93  N.  T.  S.  783.  Where  facts 
which  might  have  been  used  as  a  counter- 
claim are  pleaded  as  a  defense  merely,  and 
answer  demands  no  affirmative  relief,  no 
reply  is  necessary.  Regan  v.  Jones  [N.  D.3 
105  N.  W.  613.  No  reply  is  necessary  where 
the  facts  stated  in  the  answer  constitute  a 
defense  only.  Answer  held  not  to  state 
counterclaim  where  allegations  were  not  so 
designated  and  were  not  accompanied  by  a 
prayer  for  judgment.  State  v.  Coughran 
[S.   D.]    103    N.   "W.    31. 

1.  May  be  filed  after  expiration  of  period 
of  limitations  when  action  is  commenced  be- 
fore the  rvinning  of  the  statute.  State  v. 
Coughran  [S.  D.]  103  N.  W.  31. 

2.  Code  Civ.  Proc.  §§  500,  514,  requires 
matters  averred  to  be  set  forth  in  plain  and 
concise  language  without  repetition.  ■  Pope 
Mfg.  Co.  V.  Rubber  Goods  Mfg.  Co.,  100  App. 
Div.  349,  91  N.  T.  S.  828.  "Where  reply  to 
counterclaim  reiterated  allegations  and  de- 
nials in  certain  other  paragraphs  referred  to 
by  number  only,  and  admitted  and  denied 
certain  allegations  in  the  answer  referred 
to  in  the  same  manner,  held  that  court  would 
not  spell  out  lines  in  paragraphs  and  asso- 
ciate them  with  complaint  and  reply  in  order 
to    determine    an   alleged   inconsistency.     Id. 

3.  Answer  in  action  to  recover  money  al- 
leged to  have  been  received  from  certain 
insurance  companies,  by  defendant  as  plain- 
tiff's agent,  held  not  to  constitute  a  defense. 
Voisin  V.  Mitchell,  96  N.  T.  S.  386. 

4.  Voisin    v.    Mitchell,    96    N.    T.    S.    386. 

5.  Tom's  Creek  Coal  Co.  v.   Skeene   [Ky.] 


90  S.  W.  993.  An  allegation  in  answer  to 
a  petition,  charging  a  duty  to  do  certain 
things  that  defendant  was  bound  only  to 
use  ordinary  diligence  therein,  amounts  to  a 
mere  denial.  Simpson  v.  Kelley  [Ky.]  90 
S.  W.  241.  In  action  on  notes,  "where  petition 
alleged  that  credits  mentioned  were  all  to 
which  notes  were  entitled,  and  that  except 
as  to  such  credits  no  part  of  them  had  been 
paid,  held  that  no  reply  was  necessary  to 
answer  of  third  person  made  a  party  at  his 
request  which  alleged  that  notes  were  en- 
titled to  further  credits.  Tom's  Creek  Coal 
Go.  V.  Skeene  [Ky.]  90  S.  W.  993.  Reply  held 
unnecessary  where  answer  in  action  on  notes 
and  for  enforcement  of  vendor's  lien  secur- 
ing them  was  mere  denial  of  allegation  of 
lien  made  in   the  petition.     Id. 

6.  The  only  defense  which  can  be  at- 
tacked by  demurrer  is  one  consisting  of  new 
matter,  or,  in  other  words,  matter  in  confes- 
sion and  avoidance.  Code  Civ.  ProQ.  §  494. 
Separate  defense  consisting  of  denial  of 
material  allegation  of  the  complaint  Joined 
with  new  matter  is  not  demurrable.  Onder- 
donk  V.  Peale,  93  N.  T.  S.  505.  Averment 
that  contract  sued  on  was  executed  in  New 
Tork  is  a  denial  of  allegation  in  complaint 
that  It  was  executed  in  Pennsylvania,  and 
hence    not    demurrable.     Id. 

7.  Barret   v.    Gwyn    [Ky.]    88    S.    W.    1096. 

8.  Otherwise  they  are  demurrable  Blas- 
ingame    v.    Royal    Circle,    111    111.    App.    202. 

0.  Stratton's  Independence  v.  Dines  [C. 
C.  A.]   135  F.   449. 

10.  Not  where  it  merely  answers  what  the 
plea  asserts.  Peoria  Star  Co.  v.  Floyd 
Special  Ag.,    115   111.   App.    401. 

11.  Duoas  V.  Stonewall  Ins.  Co.,  139  Ala. 
487,   36  So.    40. 

12.  Averments  In  the  reply  Inconsistent 
with  those  of  the  complaint  cannot  be  avail- 
ed of  by  plaintiff  as  part  of  his  afiirmativa 
cause  of  action.  Defendant  held  not  prej- 
udiced by  failure  to  strike  out  averments 
in  reply  ajs  to  modifications  and  waivers  of 
contract  sued  on,  since  they  could  not  be 
taken  advantage  of  by  plaintiff  in  establish- 
ing his  cause  of  action.  Pope  Mfg.  Co.  v. 
Rubber  Goods  Mfg.  Co.,  100  App.  Div.  349, 
91  N.  T.  S.  828. 
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ply  are  to  be  construed  together  in  so  far  as  they  treat  of  the  same  matter,^'  and,  when 
not  attacked  until  after  verdict  and  judgment,  they  will  not  be  treated  as  in  con- 
flict unless  necessarily  so.^* 

Additional  pleadings." — A  replication  to  a  plea  setting  up  a  release  which 
charges  fraud  and  covin  should  conclude  with  a  verification  rather  than  to  the 
country,  and  a  rejoinder  should  be  interposed  thereto  by  defendant,  which  should 
be  followed  by  a  similiter.'^' 

Under  the  code  new  matter  presented  by  replication  is  generally  taken  as  de- 
nied.^' 

§  5.  Demwrrer.  General  rules'?^ — A  demurrer  is  directed  against  the  plead- 
ing itself,^*  and  reaches  only  such  defects  as  are  apparent  on  its  face.^"  If  the  alle- 
gations of  the  complaint  warrant  the  grantiug  of  any  relief,  general  demurrer  will 
not  lie.^*  A  demurrer  to  the  complaint  on  the  ground  that  it  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action  will  be  upheld  where  a  nonsuit  must  follow 
if  every  fact  be  proved  that  is  therein  alleged.^^ 

A  demurrer  cannot  go  to  a  fragmentary  part  of  a  pleading,^'  but  must  go  to 


Held  departures  Where  the  declaration  Is 
on  a  building  contract  and  nonperformance 
is  pleaded,  and  replication  alleges  modiflca- 
tion  of  the  contract  and  performance  of  it  as 
modified.  Gates  v.  O'Gara  [Ala.]  39  So.  729. 
Between  replication  alleging  that  a  convey- 
ance "was  procured  from  the  grantor  by  fraud 
and  complaint  alleging  that  it  was  in  trust 
for  grantor.  Woodward  v.  Woodward,  33 
Colo.  457,  81  P.  322.  In  a  suit  involving 
title,  between  a  reply  alleging  license  from 
the  original  patentee,  and  declaration  alleg- 
ing title  from  the  government.  Baldridge 
V.  Leon  Lake  Ditch  &  Reservoir  Co.  [Colo. 
App.]  80  P.  477.  Where  the  complaint  was 
based  on  infringement  of  fishing  rights  ac- 
quired under  statute,  a  reply  showing  that 
defendant's  structure  was  a  public  nuisance 
specially  injurious  to  complainant.  Gile  v. 
Baseel,   38   Wash.   212,   80  P.   437. 

Held  no  departure:  The  complaint  in  a 
code  action  to  quiet  title  properly  omitting 
to  allege  the  nature  of  defendant's  claim,  a 
reply  traversing  the  title  set  up  by  defend- 
ant is  not  a  departure.  Mitchell  v.  Titus, 
S3  Colo.  385,  80  P.  1042.  Averments  in  a  reply 
■which  merely  support  and  elaborate  an  al- 
legation of  the  complaint  that  plaintiff  was 
equitable  owner  of  the  premises  in  contro- 
versy.    Holmes  v.  Wolfard   [Or.]   81  P.  819. 

13.  Western  Travelers'  Ace.  Ass'n  v.  Tom- 
Bon  [Neb.]  103  N.  W.  695,  rvg.  101  N.  W.  341. 

14.  Western  Travelers'  Ace.  Ass'n  v.  Tom- 
son  [Neb.]  103  N.  W.  695,  rvg.  101  N.  W.  341. 
In  action  on  accident  policy,  allegation  of 
waiver  of  notice  in  reply  held  not  inconsist- 
ent with  allegations  excusing  failure  to 
give  it,  and  allegations  of  knowledge  on  the 
part  of  defendant   in   the  complaint.     Id. 

15.  See  4  C..L.  1010. 

16.  Chicago  &  A.  R.  Co.  v.  Jennings,  114 
111.  App.  622. 

17.  Wagner-Stockbridge  Mercantile  & 
Drug  Co.  V.  Goddard,  33  Colo.  387,  80  P.  1038. 

18.  See  4  C.  L.  1010.  See,  also.  Equity, 
5  C.   L.    1144. 

19.  The  examination  of  a  defendant  be- 
fore trial  taken  and  filed  pursuant  to  Code, 
§  581,  should  not  be  taken  as  part  of  his 
answer  for  purposes  of  passing  on  a.  demur- 


rer.    Whitaker   v.   Jenkins    [N.    C]    51    S.    B. 
104. 

20.  Only  facts  pleaded  can  be  considered. 
Maskey  v.  Lackmann,  146  Cal.  777,  81  P.  115. 
A  failure  to  allege  that  the  contract  sued  on 
was  in  writing  raises  no  presumption  that  it 
was  in  parol,  and,  though  it  is  required  to 
be  In  writing,  failure  cannot  be  taken  ad- 
vantage of  by  demurrer.  Anderson  v.  Hil- 
ton &  T>.  Lumber  Co.,  121  Ga.  688,  49  S.  E. 
725.  A  ground  of  demurrer  that  a  copy  of 
the  contract  sued,  on  is  not  attached  as  an 
exhibit  is  not  well  founded,  where  it  does 
not  affirmatively  appear  that  the  contract 
v/as  in  writing.  Timmerman  v.  Stanley,  123 
Ga.  850,  51  S.  B.  760.  Question  of  merger  of 
judgments  does  not  arise  on  demurrer  to 
pleading  averring  that  only  one  judgment 
existed.  Abbott  v.  Abbott,  70  Kan.  423,  78  P. 
827.  Demurrer  on  the  ground  that  defend- 
ant "was  a  married  woman  is  properly  over- 
ruled where  that  ground  does  not  appear 
on  the  face  of  the  complaint.  Ball  v.  Paquin 
[N.  C]  52  S.  E.  410.  In  an  action  to  enforce 
the  liability  of  a  stockholder  of  an  insolvent 
bank,  where  it  does  not  affirmatively  appear 
from  the  complaint  that  there  are  other 
creditors  or  other  solvent  stockholders  who 
have  not  paid  the  amount  due  from  them 
as  such,  a  demurrer  thereto  does  not  raise 
the  question  of  a  defect  of  partSes  plaintiff 
or  defendant.  Union  Nat.  Bank  v.  Halley  [S. 
D.]  104  N.  W.  213.  Only  those  questions  can 
be  considered  which  arise  on  the  facts  stat- 
ed in  the  pleading  demurred  to.  An  estoppel 
based  on  plaintiff's  nonresidence  and  defend- 
ant's ignorance  of  certain  facts  not  involv- 
ed on  demurrer  to  a  complaint  which  does 
not  show  plaintiff's  nonresidence  and  alleges 
that  defendant  knew  the  facts  in  question. 
McNair  v.  Ingebrigtsen,  36  Wash.  186,  78  P 
789. 

21.  Village  of  Sand  Point  v.  Doyle  [Idaho] 
83  P.  598.     . 

22.  Action  against  executors  to  determine 
right  to  legacy  given  to  one  who  predeceas- 
ed testator.  Roberts  v.  Bosworth  107  Add 
Div.  511,  95  N.  T.  S.  239. 

23.  An  exception  will  not  lie  to  a  portion 
of  a  pleading  but  it  must  be  construed  as 
a  whole.  Altgelt  v.  Elmendorf  [Tex  Civ 
App.]    86   S.   W.   41.  ^^^- 
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the  ■nrhole  af  the  count,  plea,  or  defense  to  which  it  is  addressed.''*  A  demurrer  ad- 
dressed to  a  complaint^^  or  answer""  as  a  whole  is  properly  overruled  if  any  of  the 
counts  or  defenses  set  up  therein  are  good,  and  the  same  is  true  of  a  demurrer  to 
a  complaint,  where  plaintiff  is  entitled  to  any  relief  on  the  facts  pleaded. ^^  So,  too, 
a  demurrer  to  a  particular  count  or  paragraph  should  be  overruled  if  it  contains 
matter  sufficient  to  constitute  a  cause  of  action  or  defense  on  any  theory,^*  but  a 
demurrer  by  one  of  two  defendants  is  properly  overruled  if  the  complaint  is  suffi- 
cient as  to  him.^° 

The  action  of  the  court  in  ruling  on  a  demurrer  is  to  be  considered  only  with 
reference  to  the  pleading  on  file  when  the  ruling  was  made.^"  A  demurrer  filed 
after  the  filing  of  an  amended  pleading  will  be  considered  as  addressed  to  it,^^ 
but  a  demurrer  once  sustained  is  not  deemed  interposed  against  the  amended  plead- 
ing without  refiling."^ 


24.  A  demurrer  to  a  part  of  a  defense 
only  cannot  be  sustained.  Demurrer  h^ld 
one  to  the  entire  defense,  and  not  one  to 
each  of  its  subdivisions  separately.  Bates  v. 
Delaware,  L.  &  "W.  R.  Co.,  109  App.  Div.  774, 
96  N.  T.  S.  711.  Demurrer  to  one  subdivi- 
sion of  defense  hela  bad.     Id. 

25.  Demurrer  to  an  entire  declaration 
should  be  overruled  if  any  count  is  good. 
Gulf  Lumber  Co.  v.  Walsh  [Fla.]  38  So.  831; 
Jackson  v.  Baker,  24  App.  D.  C.  100.  De- 
murrer based  on  ground  that  facts  set  out 
in  first  and  second  paragraphs  of  complaint 
did  not  constitute  cause  of  action  held  joint, 
though  styled  a  separate  demurrer  to  the 
first  and  second  paragraphs,  there  being-  no 
effort  to  separately  question  the  suffloiency 
of  each  paragraph.  Town  of  Winamao  v. 
Stout  [Ind.]  75  N.  K  158.  Where  complaint 
in  action  for  damages  for  breach  of  contract 
to  furnish  wheels  states  a  cause  of  action 
for  damages  for  wheels  not  delivered,  de- 
murrer thereto  is  properly  overruled.  Con- 
nersville  Wagon  Co.  v.  McParlan  Carriage 
Co.  [Ind.]  76  N.  E.  294.  A  joint  demurrer  ad- 
dressed to  a  pleading  as  a  whole  is  bad  it 
any  paragraphs  thereof  are  sufficient.  De- 
murrer to  "complaint  and  to  each  paragraph 
thereof"  on  the  ground  that  "said  complaint 
does  not,  nor  does  either  paragraph  thereof, 
state  facts  sufficient  to  constitute  a  cause  of 
action"  is  a  joint  demurrer,  and  admits 
truth  of  all  facts  stated  in  complaint.  Pitts- 
burgh, etc.,  H.  Co.  V.  Reed  [Ind.  App.]  75. N. 
E.  50.  A  demurrer  to  "so  much  of"  a  bill  as 
seeks  to  have  a  sale  of  realty  rescinded, 
held  a  demurrer  to  the  whole  bill  in  so  far 
as  it  seeks  rescission,  there  being  no  part 
thereof  seeking  such  relief,  and  will  be 
treated  as  an  assignment  of  causes  of  de- 
murrer to  the  whole  bill.  Old  Dominion 
Copper  Min.  &  Smelting  Co.  v.  Bigelow,  188 
Mass.  315,  74  N.  E.  653.  Demurrer  to  entire 
complaint  is  properly  overruled  if  it  con- 
tains one  good  cause  of  action  properly 
pleaded,  and  is  too  broad  to  eliminate  al- 
legations as  to  mental  anguish,  which  are 
not  stated  as  a  separate  cause  of  action,  but 
only  as  a  further  element  of  damage.  Hall 
V.  Western  Union  Tel.  Co.  [N.  C]  52  S.  B.  50. 

26.  Where  one  of  several  defenses  stat- 
ed is  good.  Downing  v.  Haas,  33  Colo.  344, 
81  P.  33.  A  demurrer  to  a  counterclaim  on 
the  ground  that  it  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action  cannot 
prevail   if  one  good  cause   of  action   can   be 


spelled  out  of  the  counterclaim  as  pleaded, 
not"withstanding  that  it  is  involved  and  arti- 
ficial, and  "would  have  been  open  to  the  ob- 
jection of  duplicity  If  properly  raised. 
Kneeland  v.  Pennell,  96  N.  T.  S.  403.  Par- 
tial defense  constituting  a  new  issue  which, 
if  resolved  in  defendant's  favor,  would  de- 
feat plaintiff's  right  to  recover  to  the  full 
extent  demanded,  and  of  facts  which  plain- 
tiff would  not  be  required  to  negative  in 
proving  his  case  on  default,  held  to  sustain 
answer  as  against  general  demurrer.  Pat- 
terson V.  Cappon    [Wis.]   102  N.  W.   1083. 

27.  That  the  complaint  does  not  state  the 
facts  clearly,  alleges  unnecessary  and  irrele- 
vant facts,  and  asks  for  relief  to  which 
plaintiff  is  not  entitled,  is  not  ground  of 
demurrer  for  failure  to  state  a  cause  of  ac- 
tion if  the  facts  alleged  entitle  plaintiff  to 
sny  relief.  Matteson  v.  Wagoner,  147  Cal. 
739,  82  P.  436.  If  the  declaration  shows  a 
right  to  even  nominal  damages  demurrer 
will  not  reach  insufficient  averments  of  spe- 
cial damage.  Western  Union  Tel.  Co.  v. 
Wells  [Fla.]  39  So.  838.  Demurrer  should 
be  bverruled  if  plaintiff  is  entitle-d  to  any 
relief  on  the  facts  pleaded  though  he  is  not 
entitled  to  some  of  the  relief  asked.  Mc- 
Gown  V.  Earnum,  182  N.  T.  547,  75  N.  B.  155. 

28.  Where  part  of  a  count  is  defective, 
but  if  the  defective  matter  were  stricken  a 
cause  of  action  would  remain,  demurrer  will 
not  lie.  Woodstock  Iron  Works  v.  Stock- 
dale  [Ala.]  .39  So.  335.  A  general  demurrer 
to  a  complaint  in  an  action  on  a  bond  will 
be  overruled,  if  there  is  a  single  well  as- 
signed breach.  Harrah  v.  State  [Ind.  App.] 
76  N.  B.  443.  An  exception  for  insufficiency 
of  facts  will  be  overruled  where  a  cause  of 
action  might  exist  under  some  phases  of  the 
facts  alleged.     Hillard  v.  Taylor,  114  La.  883, 

38  So.  594.  A  demurrer  to  a  paragraph  of 
an  answer  containing  among  other  things  a 
denial  of  material  allegations  of  the  com- 
plaint is  properly  overruled.  Ingersoll  v. 
Davis  [Wyo.]  82  P.  867. 

29.  Chicago  Terminal  Transfer  R.  Co.  v. 
Vandenberg.  164  Ind.  470,  7S-N.  B.  990. 

30.  Without  reference  to  subsequent  de- 
velopments in  the  cause.  Chicago  &  W.  L 
R.  Co.  V.  Marshall  [Ind.  App.]   75  N.  B.  973. 

31.  Complaint.  City  of  Vincennes  v. 
Spees    [Ind.   App.]    74   N.   B.    277. 

32.  Cooley  v.  U.  S.  Sav.  &  Loan  Co.  [Ala.] 

39  So.   515. 
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A  defendant  ruled  to  answer  may  nevertheless  interpose  a  demurrer.^'  Where 
plaintiff  has  interposed  a  valid  demuiTer  to  a  defense,  a  further  demuiTer  which 
is  bad  in  form  may  be  regarded  as  surplusage.^*  A  demurrer  for  misjoinder  of 
causes  of  action  will  lie  though  both  are  pleaded  in  one  paragraph.'^ 

Form,  requisites,  and  sufficiency.^'^ — It  is  sufficient  if  the  demurrer  uses  lan- 
guage equivalent  to  that  of  the  statute.^'^  Where  the  statute  prescribes  the  grounds 
of  demurrer,  no  others  are  available.^*  In  some  states  the  precise  defect  must  be 
pointed  out.^'  Special  demurrers  in  actions  at  law  are  abolished  in  some  states.*" 
A  speaking  demurrer  is  bad.*^ 

If  the  grounds  assigned  are  not  well  taken,  the  demurrer  is  properly  overruled 
though  the  pleading  is  otherwise  defective.*^  A  tender  is  not  permissible  in  aid 
of  a  defective  demurrer.*' 

Error  cannot  be  predicated  on  the  sustaining  of  a  demurrer  to  a  plea,  when  the 
facts  therein  alleged  may  be  proved  under  a  general  denial  in  the  answer,**  or  in 
sustaining  a  demurrer  to  one  paragraph  where  all  its  averments  may  be  proven 
under  a  paragraph  which  is  held  good,*^  or  in  overruling  a  demurrer  to  a  defense 


33.  Wieczorek  v.  Adamski,  114  111.  App. 
161. 

34.  Bates  v.  Delaware,  L..  &  W.  R.  Co.,  109 
App.  Div.  774,  96  N.  T.  S.  711. 

35.  Benson  V.  Battey,  70  Kan.  288,  78P.    844. 
30.     See  4  C.  L..  1013. 

37.  Averment  that  "the  complaint  does 
not  state  facts  sufficient  to  constitute  a  good 
cause  of  action"  held  equivalent  to  aver- 
ment that  it  "does  not  state  sufficient  facts 
to  constitute  a  cause  of  action."  City  of 
Vincennes  v.  Spees  [Ind.  App.]  74  N.  E.  277. 
Immaterial  that  demurrer  alleges  that  com- 
plaint does  not  "contain"  facts  sufficient  to 
constitute  a  cause  of  action  instead  of  that 
it  does  not  "state"  such  facts.  Hay  v.  Bash 
[Ind.  App.]   76  N.  E.  644. 

3S.  Demurrer  to  paragraph  of  answer  for 
want  of  facts  held  Insufficient.  White  v. 
Sun  Pub.  Co.,  164  Ind.  426,  73  N.  B.  890.  That 
contract  sued  on  appears  to  be  void  under 
statute  of  frauds  and  as  in  restraint  of  trade 
not  ground.  Wolverton  v.  Bruce  [Ind.  T.]  89 
S.  "W.  1018. 

39.  Where  demurrers  are  required  to  dis- 
tinctly state  the  ground  of  objection  a  de- 
murrer to  a  plea  that  "it  is  no  answer  to  the 
complaint"  Is  insufficient.  Ryall  v.  Allen 
[Ala.]  38  So.  851.  Demurrer  to  bill  to  re- 
deem mineral  interests  for  certain  lands 
held  sufficiently  specific.  Code  1896,  §  3303. 
Wallace  v.  MarksteinJAla.]  40  So.  201.  Spe- 
cial demurrers  must  point  out  the  precise 
defect.  Demurrer  In  general  terms  alleg- 
ing another  suit  pending,  misjoinder  of  par- 
ties and  ambiguity  held  insufficient.  Mitch- 
ell v.  Pearson  [Colo.]  82  P.  446.  Demurrer 
on  ground  that  facts  alleged  were  insuffi- 
cient to  support  the  action  against  plaintiffs 
held  too  general  to  raise  question  whether 
complaint  stated  cause  of  action  within 
scope  of  statute  authorizing  suits  to  quiet 
title  in  certain  cases.  Foote  v.  Brown 
[Conn.]  62  A.  667.  Where  demurrer  on 
ground  of  misjoinder  of  causes  of  action 
does  not  specify  that  a  misjoinder  exists  by 
reason  of  the  presence  of  a  certain  cause  In 
the  complaint,  the  court  will  not  consider 
Buch  possible  complaint.  Lillienthal  v.  Betz, 
108  App.  Div.  222,  95  N.  T.  S.  849.  A  de- 
murrer to  a  counterclaim  on  the  ground  that 


it  Is  not  of  the  character  specified  in  Code 
Civ.  Proc.  §  501,  Is  sufficiently  specific.  Knee- 
land  v.  Pennell,  96  N.  T.  S.  403.  A  demurrer 
failing  to  state  wherein  the  complaint  fails 
to  state  facts  sufficient  to  constitute  a  cause 
of  action  is  general,  and  is  not  allowable 
under  the  N.  C.  Code.  Ball  v.  Paquin  [N. 
C]  52  S.  E.  410.  An  exception  to  a  petition 
as  vague,  indefinite  and  uncertain  without 
particularizing  the  uncertainty  .complained 
of  is  to  be  construed  as  a  general  exception 
only.  Missouri,  etc.,  R.  Co.  v.  Wetz  [Tex. 
Civ.  App.]  87  S.  W.  373.  Demurrer  on 
ground  of  defect  of  parties  held  insufficient 
in  failing  to  set  forth  a  particular  statement 
of  the  defect  as  required  by  Rev.  St.  1898,  I 
2651.  Stehn  v.  Hayssen,  124  Wis.  583,  102  N. 
W.  1074.  In  action  by  administrator  for 
partnership  accounting  defendants  liaving 
failed  to  plead  in  their  demurrer  Rev.  St. 
1898,  §  4251,  providing  that  fact  that  no  one 
is  in  existence  who  is  authorized  to  bring 
an  action  when  cause  of  action  accrues  shall 
not  more  than  double  the  time  within  which 
the  action  may  be  brought,  cannot  rely  on 
it  under  provisions  of  Id.  §  2651.     Id. 

40.  Peacock    v.    Feaster    [Fla.]    40    So.    74. 

41.  A  demurrer  which  misstates  the  al- 
legations of  the  pleading  attacked,  and  there- 
by Introduces  a  new  statement  of  facts  into 
the  record,  to  which  the  demurrer  is  directed, 
is  a  speaking  demurrer,  and  is  bad.  Ivins  v. 
Jacob  [N.  J.  Eq.]  60  A.  1125. 

42.  Little  V.  Marx   [Ala.]    39  So.  517. 

43.  Must  accompany  answer  under  Code  § 
676.  Hall  V.  A'estern  Union  Tel.  Co.  [N.  C] 
52  S.  B.  50.  Tender  of  ?1  for  mental  anguish 
held  not  to  aid  demurrer  which  was  too 
broad  to  eliminate  allegations  in  regard  to 
such  anguish.     Id. 

44.  Baggerly  v.  Dee  [Ind.  App.]  73  N.  E. 
921;  Smith  v.  Smith  [Ind.  App.]  74  N.  B. 
1008;  Adams  v.  Pittsburgh,  etc.,  B.  Co.  [Ind.] 
74  N.  B.  991;  McParland  v.  Stansifer  [Ind. 
App.]    76  N.   E.   124. 

4«.  Home  Ins.  Co.  v.  Overturf  [Ind.  App.] 
74  N.  E.  47.  Error  in  sustaining  demurrer  to 
special  replication  is  harmless,  where  facts 
therein  alleged  could  have  been  shown  un- 
der general  replication  allowed  to  stand 
State   V.    Porter    [Ala.]    40   So.    144. 
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which  the  findings  show  in  no  way  entered  into  or  affected  the  judgment/'  or  in 
overruling  demurrers  to  argumentative  denials;*'  nor  is  it  reversible  error  to  sus- 
tain a  demurrer  to  a  bad  pleading  though  the  demurrer  is  so  defective  in  form  as  to 
present  no  question.** 

Issues  raised.*^ — A  demurrer  raises  issues  of  law  alone,^"  and  only  such  as  are 
involved  in  the  facts  pleaded.'^ 

A  demurrer,  whenever  and  by  whomsoever  interposed,  reaches  back  through 
the  whole  record,  and  condemns  the  first  pleading  defective  in  substance,"^  but  if 
the  answer  is  held  good  on  demurrer,  defendant  cannot  urge  on  appeal  that  it  was 
error  not  to  carry  back  the  demurrer  to  the  complaint."^ 

A  demurrer  admits  the  truth  of  all  material  statements  of  fact  which  are  well 
pleaded,^*  and  matters  necessarily  inferred  therefrom,"^  but  does  not  admit  con- 
clusions of  law^"  or  averments  which  are  contrary  to  facts  judicially  noticed,^'  or 
allegations  as  to  documentary  exliibits.'*' 


4ft.  Overruling  demurrer  to  paragraph  of 
answer  setting  up  estoppel  held  liarmless. 
Adams  v.  Pittsburgh,  etc.,  R.  Co.  [Ind.]  74  N. 
E.    991. 

47.  Adams  v.  Pittsburgh,  etc.,  R.  Co. 
[Ind.]   74  N.  E.  991.  ' 

48.  Spaulding  v.  Mott  [Ind.]   76  N.  E.  620. 

49.  See  4  C.  L.  1013. 

50.  Questions  of  fact  cannot  be  tried. 
Weatherwax  Lumber  Co.  v.  Ray,  38  Wash. 
645,  80  P.  775.  It  is  the  duty  of  the  judge 
to  pass  upon  the  sufficiency  of  the  petition 
to  show  a  cause  of  action  in  plaintiff's  favor, 
when  that  question  is  raised  by  demurrer, 
though  the  case  is  one  wherein  plaintiff 
seeks  to  recover  damages  alleged  to  have 
been  sustained  in  consequence  of  defendant's 
negligence.  Hill  v.  Louisville  &  N.  R.  Co. 
[Ga.]  52  S.  E.  651. 

51.  A  demurrer  to  a  declaration  in  an  ac- 
tion for  damages  against  a  city  on  the 
ground  that  a  copy  of  the  demand  required 
by  statute  to  be  made  in  such  cases  before 
commencing  suit  is  not  annexed  to  the  dec- 
laration and  that  defendant  cannot,  there- 
fore, state  whether  the  declaration  and  the 
demand  correspond,  does  not  raise  the  ques- 
tion of  the  sufficiency  of  the  demand  made. 
City  Council  of  Augusta  v.  Marks  [Ga.]  62 
S.  E.  539. 

52.  Bartholomew  v.  Guthrie  [Kan.]  81  P. 
491.  Under  the  practice  prevailing  in  courts 
of  Arkansas.  Whitehill  v.  Western  Union 
Tel.  Co.,  136  F.  499.  A  demurrer  to  the  an- 
swer is  carried  back  to  the  complaint  only 
as  to  substantial  defects.  Smith  v.  Thorn- 
ton [Ark.]  86  S.  W.  1008.  Where,  in  action 
for  libel,  demurrer  to  special  replications  is 
sustained  and  court  subsequently  becomes 
satisfied  that  special  pleas  of  justification 
were  not  a  bar  to  the  action  and  that  it  was 
error  to  refuse  to  carry  the  demurrer  back 
to  tliem,  he  should  temporarily  withdraw  the 
case  from  the  Jury,  set  aside  order  sustain- 
ing demurrer,  carry  it  back  to  the  pleas,  en- 
ter order  sustaining  the  demurrer  to  said 
pleas,  and  then  permit  defendant  to  stand 
by  them  or  plead  over.  Dowie  v.  Priddle, 
216  111.  553,  75  N.  B.  243,  afg.  116  111.  App. 
184.  A  demurrer  to  a  plea  will  not  be  car- 
ried back  to  the  petition  where  a  demurrer 
to  the  latter  pleading  has  been  waived  by 
pleading  over  after  it  was  overruled.  City 
of  Chicago  V.  People,  111  111.  App.  594.     De- 


fendant cannot  complain  that  a  defective 
replication  is  allowed  to  stand  to  a  defective 
plea.  Peoria  Star  Co.  v.  Floyd  Special  Ag., 
115  111.  *.pp.  401.  Particularly  applicable  in 
mandamus,  and  demurrer  to  answer  to  the 
writ  will  be  overruled  if  writ  fails  to  show 
refusal  or  neglect  to  perform  an  official  duty, 
the  act  demanded  not  appearing,  either  by 
the  writ  or  answer,  to  be  a  duty  of  the  re- 
spondent. State  v.  Sams  [Neb.]  99  N.  W.  544. 
In  such  case  it  is  not  error  to  dismiss  the 
action  and  render  judgment  against  the 
relator  for  costs  on  overruling  the  demurrer, 
when  no  offer  to  amend  or  request  for  leave 
to  do  so  is  made.  Id.  Failure  of  complaint 
in  action  by  foreign  corporation  to  allege 
that  it  has  complied  with  statutes  so  as  to 
authorize  it  to  do  business  in  state  cannot 
be  taken  advantage  of  on  demurrer  to  an- 
swer," that  objection  being  one  to  plaintiff's 
legal  capacity  to  sue,  which  is  waived  unless 
taken  advantage  of  by  demurrer  or  answer. 
Portland  Co.  v.  Hall,  95  N.  T.  S.  36.  A  de- 
murrer to  an  answer  is  bad  where  the  com- 
plaint states  no  cause  of  action.  Darragh  v. 
Rowe,  109  App.  Div.  560,  96  N.  T.  S.  666. 
A  bad  answer  is  good  enough  for  a  bad  pe- 
tition. Bergin  &  Brady  Co.  v.  Fraas,  3  Ohio 
N.  P.   (N.  S.)  206. 

53.  Embree  v.  Emmerson  [Ind.  App.]  74 
N.  E.  44. 

34.  Naganab  v.  Hitclicock,  25  App.  D.  C. 
200;  City  of  Chicago  v.  Banker,  112  111.  App. 
94;  Bradbury  v.  Waukegan  &  W.  Min.  & 
Smelting  Co.,  113  111.  App.  600;  Malott  v. 
Sample,  164  Ind.  645,  74  N.  E.  245;  French  v. 
City  of  Lawrence  [Mass.]  76  N.  E.  730;  Wil- 
liams v.  Mathewson  [N.  H.]  60  A.  687.  Where 
demurrer  to  answer  is  sustained  and  defend- 
ant elects  to  stand  by  it,  all  properly  plead- 
ed allegations  thereof  will  be  taken  as  true. 
Chicago  City  R.  Co.  V.  People,  116  111.  App. 
633. 

55.  Rule  authorizing  consideration  of 
matters  of  necessary  inference  is  not  to  be 
carried  further  than  to  authorize  considera- 
tion of  matters  of  inference  from  facts  whicli 
are  well  pleaded.  Malott  v.  Sample,  164  Ind. 
645,    74  N.  B.    245. 

56.  As  to  what  are  conclusions  see  §  1, 
ante.  Columbian  University  v.  Taylor,  25 
App.  D.  C.  124;  Mason  v.  Mason,  219  111.  609, 
76  N.  B.  692;  Bradbury  v.  Waukegan  &  W. 
Min.  &  Smelting  Co.,  113  111.  App.  600;  Cowell 
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Hearing  and  decision  on  demurrer}^ — A  judgment  on  demurrer  is  conclusive 
until  duly  set  aside,  and  the  question  thereby  settled  is  to  be  regarded  as  res  ad- 
judicata""  and  cannot  be  reviewed  or  revised  at  a  subsequent  term/*^  but  this  does 
not  apply  to  a  mere  order  sustaining  a  demurrer  or  exception,""  and  such  an  order 
is  not  a  judgment  finally  and  irrevocably  disposing  of  the  case."' 

The  sustaining  of  a  demurrer  for  inconsistency  in  joining  certain  claims  with 
one  previously  made  which  is  claimed  to  determine  the  character  of  the  action 
results  only  in  striking  those  particular  claims,  and  does  not  authorize  a  dismissal 
of  the  entire  action  for  misjoinder."*  The  action  should  not  be  dismissed  where  the 
objections  raised  by  special  demurrer  are  met  by  appropriate  amendments,""  but 
when  the  amendments  are  insufficient  for  that  purpose  the  rule  is  otherwise.""  De- 
murrers to  the  petition  and  to  the  answer  should  be  considered  independently  when 
they  raise  different  issues."' 

The  failure  to  enter  a  formal  order  showing  the  disposition  of  a  demurrer  is 
not  necessarily  a  fatal  error."*  A  statutory  requirement  that  the  decision  on  de- 
murrer  shall  be  in  writing  and  signed  will  be  deemed  waived  where  counsel  do  not 
request  that  such  decision  be  reduced  to  writing."' 


V.  City  Water  Supply  Co.  [Iowa]  105  N.  "W. 
1016;  State  v.  Henry  [Miss.]  40  So.  152;  Wil- 
liams V.  Mathewson  [N.  H.]  60  A.  687;  Dela- 
ware County  Nat.  Bank  v.  King,  109  App. 
Div.  553,  95  N.  T.  S.  956.  The  rule  permitting 
conclusions  of  law  to  be  disregrarded  "when 
the  sufficiency  of  the  facts  pleaded  to  om- 
stitute  a  cause  of  action  or  defense  is  cnlh'd 
In  question  has  no  application  to  conclusions 
of  fact.  Such  conclusions  do  not  render 
pleading  vulnerable  to  a  demurrer.  West- 
ern Travelers'  Ace.  Ass'n  v.  Munsnn  [Neb.] 
103  N.  W.  688.  Alleg-at'ons  that  injuries 
were  received  through  accidental  means  held 
conclusion  of   fact.     Id. 

57.  French  v.  State  Senate,  146  Cal.  604,  80 
P.  1031. 

58.  Demurrer  does  not  admit  allegations 
as  to  construction  of  statutes  or  documen- 
tary exhibits.  Naganab  v.  Hitchcock,  25 
App.  D.  C.  200.  Allegation  of  bill  that  tax 
notices  were  not  signed  is  not  admitted  by  a 
demurrer,  "where  exhibits,  made  a  part  of 
the  bill,  show  affirmatively  that  they  were 
signed,  and  that  exact  duplicates  were  serv- 
ed. Williams  v.  Olson  [Mich.]  104  N.  W. 
1101. 

59.  See    4    C.    L.    1015. 

60.  .TiKlK-iTif-Tit  overruUns'  demurrer  to  pe- 
tition is  condnsive  that  plaintiff  is  entitled 
to  "■••over  on  facts  stated  in  the  petition. 
Sims  V.  Or-orgia  R.  &  Blec.  Co.,  123  Ga.  643, 
F.l  R.  E.  .173.  A  judgment  sustaining  a  de- 
mii'-rpr  tn  the  complaint  is  a  bar  to  a  second 
apTion  on  the  same  facts,  but  is  not  res  ad- 
j'.KVcata  where  the  complaint  in  the  second 
a^;tion  supplies  the  allegations  rendering  the 
first  one  demurrable.  Duke  v.  Postal  Tel. 
CrJile  Co.    [S.  C]   50  S.   E.   675. 

61.  Sims  V.  Georgia  R.  &  Blec.  Co.,  123 
Ga.  643,  51  f .  B.  573.  If  no  exception  is  tak- 
en thereto  t.  nd  it  stands  unreversed  when 
the  case  comes  on  for  trial  on  the  merits, 
he  cannot,  in  his  instructions  to  the  jury, 
give  the  defendant  the  benefit  of  the  defense 
set  up  in  the  demurrer,  thereby,  by  indirec- 
tion, depriving  plaintiff  of  the  estoppel  he 
is  entitled  to  urge  as  against  the  defendant. 
If  ruling  on  demurrer  is  that  facts  stated  in 
petition   entitle   plaintiff   to   recover,-  cannot 


deprive  him  of  right  to  recover  on  proof  of 
such  facts.  Sims  v.  Georgia  R.  &  Elec.  Co., 
123  Ga.  643,  51  S.  E.  573. 

03.  Where  the  court  has  sustained  exr-ep- 
tions  to  part  of  a  pleading  it  may  on  the 
trial  change  the  ruling  and  submit  the  is- 
.'iiies  raised  by  such  pleading.  Kneale  v. 
Thornton  [Tex.  Civ.  App.]   88  S.  W.  ST'V. 

63.  New  parties  may  be  h-'iufc'ht  in 
though  time  to  amend  has  exjiiied.  Dp  La. 
Beckwith  v.  Superior  Ct.  of  Colusa  Cour:ty, 
146    Cal.     496,    80    P.    717. 

64.  Timmerman  v.  Stanley,  12.';  Ga.  850,  51 
S.    B.   760. 

6.5.  Montgomery  v.  King,  123  Ga.  \i,  50  S. 
E.  963. 

66.  Where  plaintiff  is  given  opportunity 
to  amend  to  meet  defects  in  petition  pointed 
out  by  special  demurrer  and  amendment  is 
insufficient  for  that  purpose,  the  petition 
may  be  dismissed  without  regard  to  whether 
it  Is  good  In  substance.  Hudgins  v.  Coca 
Cola  Bottling  Co.    [Ga.]    50   S.    E.   974. 

67.  A  demurrer  to  an  answer,  which  de- 
nies averments  of  fraud,  and  alleges  that  the 
price  charged  was  reasonable,  that  plaintiff 
has  suffered  no  damage,  and  that  noncompli- 
ance with  statutory  requirements  was  inad- 
vertent rather  than  willful,  raises  different 
questions  from  those  determined  on  de- 
murrer to  the  petition.  Hunt  v.  F'ronizer. 
3   Ohio  N.  P.    (N.   S.)    303. 

68.  Where  petition  to  contest  election  was 
demurred  to  on  ground  that  It  was  a  bill  In 
chancery  and  that  chancery  court  had  no 
jurisdiction,  and  demurrer  and  motion  to 
transfer  case  to  law  docket  were  considered 
together  and  latter  was  allowed,  held  that 
failure  to  enter  a  formal  order  showing  the 
disposition  of  the  demurrer  was  not  a  fatal 
error.  Quartier  v.  Dawiat,  219  111.  326,  76  N. 
E.   371. 

69.  Requirements  of  Code  Civ.  Proc.  §  289. 
Mauldin  v.  Seaboard  Air  Line  R.  Co.  [S.  C] 
52  S.  B.  677.  Where  It  is  admitted  that  de- 
murrer on  ground  that  complaint  did  not 
state  facts  sufficient  to  constitute  cause  of 
action  was  submitted  to  Judge  and  that  ha 
subsequently  proceeded  with  the  trial  of  thft 
case    on    the    merits,    it    sufficiently    appears 
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Leave  to  plead  over  after  demiirrer  sustained  rests  in  discretion.'" 
§  6.  Gross  complaints  and  answers.''^ — A  cross  petition  must  relate  to  the 
cause  of  action  sued  on.'^  A  defendant  may  demand  relief  against  co-defendants 
without  asking  relief  against  plaintiff.'^'  Defendant  in  a  creditor's  suit  is  entitled 
to  file  a  cross  petition  as  to  the  amount  of  a  debt  due  him  from  another  defendant 
which  complainants  seek  to  reach.'*  Defendant  may  be  granted  any  relief  justified 
by  the  allegations  of  the  answer  and  the  findings  of  the  jury  upon  appropriate  is- 
sues, though  there  is  no  prayer  therefor.'"  The  failure  of  the  cross  complaint  to 
require  an  answer  is  a  waiver  thereof." 

§  7.  Amendments.'''' — Amendments  are  as  a  rule  freely  granted  in  the 
furtherance  of  justice,'*  the  matter  being  largely  committed  to  the  discretion  of  the 
court,"  which  may  take  into  consideration  the  -probable  utility  of  the  amendment™ 


that  he  overruled  the  demurrer,  so  tha* 
another  Judge  on  a  second  trial  cannot  agrair 
pass  upon  it.     Id. 

70.  Stewart  v.   Douglass    [Cal.]    83  P.   699. 

71.  See  4  C.  L.  1015.  See,  also,  Equity,  5 
C.  L.  1144.  This  section  includes  the  right 
of  defendant  under  the  codes  to  demand 
affirmative  relief  against  a  co-defendant  or 
against  plaintiff  except  by  way  of  counter- 
claim. 

73.  A  landlord's  action  against  an  inde- 
pendent contractor  for  damages  to  leased 
and  tenant's  property  cannot  be  litigated  in 
action  by  tenant  against  landlord.  Nahm 
V.  Eeglster  Newspaper  Co.,  27  Ky.  D.  R.  887, 
87  S.  W.   296. 

73.  In  suit  to  follow  alleged  trust  fund 
Into  land,  where  plaintice  brings  in  all  parties 
In  interest  including  a  vendee  alleged  to 
claim  an  Interest  in  the  premises,  the  latter 
may  set  up  his  equities  as  a  bona  flde  pur- 
chaser, and  asli  for  relief  against  his  co- 
defendants,  without  asking  any  relief  against 
plaintiff  other  than  that  his  equities  be  de- 
clared superior  to  plaintiff's.  Darragh  v. 
Bowe,    109  App.   Div.    560,    96   N.    T.   S.    666. 

74.  Brackett's  Adm'r  v.  Boreing  [Ky.]  89 
S.    W.    496. 

75.  Where  defendants  in  their  answer  set 
up  a  mistake  in  the  deed  under  which  they 
claim,  court  may  award  a  reformation  there- 
of though  there  is  no  prayer  therefor,  if 
the  allegations  of  the  answer  and'  the  find- 
ings of  the  Jury  upon  appropriate  issues 
Justify  such  relief.  Gwyn-Harper  Mfg.  Co. 
V.  Cloer  [N.  C]   62  S,  B.   305. 

76.  Cribbs  V.  Walker  [Ark.]  86  S.  W.  244. 

77.  See  4  C.  D.  1016. 

78.  It  is  error  to  refuse  to  allow  a  de- 
fective Jurat  to  be  amended.  Bootes  r. 
Thomas,  85  Miss.  493,  38  So.  502.  The  uni- 
form practice  of  the  federal  courts  is  to  per- 
mit amendments  in  all  Judicial  proceedings 
where  they  are  necessary  to  enable  parties 
to  reach  the  merits  of  the  controversy  they 
attempt  to  present,  and  their  allowance  will 
work  no  injustice  to  anyone.  Under  Act 
Sept.  24,  1789.  c.  20,  §  32,  1  St.  91.  In  re 
Plymouth  Cordage  Co.  [C.  C.  A.]  1»5  F'.  1000. 
Applies   in  bankruptcy  proceedings.     Id. 

79.  Toher  v.  Schaefer,  9  6  N.  Y.  S.  470; 
Wright  V.  Crane  [Mich.]  12  Det.  Leg.  N.  794, 
106  N.  W.  71;  Young  v.  Guess  [La.]  38  So. 
975;  Joyner  v.  Early  [N.  C]  51  S.  E.  778; 
Home  Ins.  Co.  v.  Overturf  [Ind.  App.]  74  N. 
E.  47;  Cunningham  v.  Piske  [N.  M.]  83  P. 
7S9;  Chunn  v.  City  &  S.  R.  C6.,  23  App.  D.  C. 


"=51.  Under  Law  of  Civ.  Proc.  for  Cuba  and 
="orto  Blco,  art.  166,  allowing  Joinder  of 
■auses  of  action  against  or  in  favor  of  sev- 
eral persons  arising  from  the  same  service 
of  title,  or  based  upon  the  same  cause  of 
\ction,  held  that  there  was  no  clear  abuse  of 
discretion  in  allo-wing  amendment  Joining 
assignee  of  Insurance  policy  as  a  plaintiff 
in  a  suit  in  Porto  Blco  by  a  mortgage  cred- 
itor of  the  Insured  to  enforce  his  right  to  the 
avails  of  the  insurance,  where  assignee's 
rights  were  alleged  to  be  subordinate  to 
those  of  the  mortgagee.  Boyal  Ins.  Co.  v. 
Miller,  26  S.  Ct.  46.  Denial  of  motion  made 
at  close  of  evidence  so  as  to  allege  illegal 
provisions  In  contract  for  paving  not  in- 
terfered with.  Walker  v.  Detroit,  136  Mich. 
6,  98  N.  W.  744.  Necessity  of  an  amendment 
and  regularity  of  the  application  for  leave 
rest  largely  in  the  discretion  of  the  trial 
court.  Supreme  Lodge  K.  P.  v.  Lipscomb 
[Pla.]  39  So.  637;  Peacock  v.  Feaster  [Fla.] 
40  So.  74.  The  federal  courts  have  a  large 
discretion  in  permitting  the  correction  of 
defects  in  pleadings  and  process  by  amend- 
ment [Rev.  St.  §  954]  (Great  Northern  B. 
Co.  v.  Herron  [C.  C.  A.]  136  F.  49),  and  rul- 
ings of  this  character  are  no  ground  for 
reversal  unless  the  discretion  is  grossly 
abused  (Id.).  A  refusal  to  allow  such 
amendment  will,  however,  be  cause  for  re- 
versal when  substantial  injustice  appears 
to  have  been  done.  Substantial  injustice 
held  to  have  been  done  by  refusal  to  allow 
defendant  to  file  additional  paragraph  of 
answer  during  trial.  Home  Ins.  Co.  v.  Over- 
turf [Ind.  App.]  74  N.  E.  47.  While  in  grant- 
ing leave  to  amend  pleadings  the  court  exer- 
cises a  large  discretion,  yet  that  discretion 
should  be  exercised  liberally  in  favor  of 
granting  such  amendments  in  order  that 
the  case  may  be  fully  tried  upon  its  merits. 
Hardman  v.  Kelley  [S.  D.]  104  N.  W.  272. 
When  application  is  made  for  leave  to  amend 
by  inserting  an  additional  defense  which  a 
party  may  have  to  the  action  at  a  reasonable 
time  before  trial,  such  amendment  should 
be  allowed  upon  such  terms  as  the  court 
may  deem  Just  to  the  adverse  party.  Id. 
Held  an  abuse  of  discretion  and  reversible 
error  to  refuse  to  permit  amendment  set- 
ting up  additional  defenses,  because  in- 
consistent with  those  previously  set  up, 
where  motion  was  seasonably  made,  and  de- 
fenses, if  sustained,  would  have  entitled  de- 
fendant to  Judgment  and  one  of  them  would 
have  been  barred   by  a  judgment   in   the  ac- 
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aaid  the  diligence  exercised  in  presenting  it/^  and  impose  such  terms  as  seem  just.*^ 
Amendments  may^  on  proper  leave  granted,  be  made  before  the  trial/^  at  the  trial 
under  proper  restrictions  against  surprise/*  at  the  conclusion  of  the  trial  to  conform 


tion.  Id.  Defenses  Inserted  at  the  trial 
are  properly  stricken  where  they  do  not 
conform  to  the  order  allowing'  the  amend- 
ment. Id.  In  action  in  municipal  court,  de- 
nial of  motion  to  amend  complaint  so  as  to 
set  up  entirely  rxevr  cause  of  action  held  not 
an  abuse  of  discretion  where  terms  which 
that  court  had  power  to  impose  were  en- 
tirely inadequate.  Toher  v.  Schaefer,  96  N. 
T.    S.    470. 

80.  Amendment  in  description  of  land  in 
petition  held  immaterial  and  properly  al- 
lowed on  appeal.  Mann  v.  Balfour,  187  Mo. 
290,  86  S.  W.  103.  On  issue  framed  after 
judgment  has  been  opened  generally,  where 
it  is  agreed  that  the  contract  sued  on  shall 
stand  for  declaration,  and  defendant  shall 
plead  nonassumpsit,  "which  she  does,  it  is 
not  error  for  the  court  to  refuse  to  allow 
filing  of  additional  plea  of  non  est  factum, 
since  execution  can  be  denied  under  plea 
filed.  Mulhearn  v.  Roach,  24  Pa.  Super.  Ct. 
483.  In  action  against  railroad  company, 
for  damages  for  death  of  passenger,  it  is 
proper  to  disallow  amendment  to  petition 
needing  no  amplification  where  only  addi- 
tional matter  sought  to  be  added  is  the  as- 
sertion that  defendant  owed  passenger  a 
legal  duty,  the  nonobservance  of  which 
could  in  no  way  have  brought  about  or  con- 
tributed to  the  injury  complained  of.  White 
V.  Southern  R.  Oo.,  123  Ga.  353,  51  S.  E.  411. 
Leave  to  make  an  unnecessary  amendment 
is  properly  denied.  Vulcan  Ironworks  v. 
Burrell  Const.  Co.  [Wash.]  81  P.  836.  It  is 
not  an  abuse  of  discretion  to  deny  leave  to 
make  amendments  contradictory  of  the  orig- 
inal pleading  and  with  no  substantial  show- 
ing that  they  can  be  proved.  Bell  v.  Stan- 
dard Quicksilver  Co.,  146  Cal.  699,  81  P.  17. 
Leave  will  not  be  given  to  file  an  amended 
answer  setting  up  as  special  defenses  matters 
provable  under  a  general  denial  pleaded  in 
the  original  answer.  Schultz  v.  Greenwood 
Cemetery,  93  N.  T.  S.  ISO.  That  an  amend- 
ment is  so  framed  that  if  demurred  to  It 
might  be  held  insuflicient  is  not  necessarily 
fatal  in  its  allowance.  Pratt  v.  Rhodes 
[Conn.]    61  A.   1009. 

81.  Fire  insurance  company  held  to  have 
exercised  suflUcient  diligence  in  presenting 
additional  paragraph  of  answer,  setting  up 
fact  that  plaintiif  had  other  insurance  on 
policy,  where  it  discovered  that  fact  from 
plaintiff's  evidence  the  day  before  offer  was 
made.  Home  Ins.  Co.  v.  Overturf  [Ind.  App.] 
74  N.  B.  47.  Leave  to  defendant  to  amend  at 
the  trial  so  as  to  plead  a  misjoinder  of 
parties  is  properly  denied  when  It  appears 
that  he  knew  of  the  facts  at  the  time  of 
answering.  Phenix  Ins.  Co.  v.  Washington 
[Kan.]  81  P.  461.  Where  defendant  in  eject- 
ment asserting  rights  as  mortgagee  in  pos- 
session was  defeated  because  it  appeared 
that  she  had  assigned  the  mortgage  and 
could  not  prove  a  reassignment  under  her 
pleadings,  held  that,  on  obtaining  a  statu- 
tory new  trial,  she  would  not  be  allowed  to 
amend  her  answer  so  as  to  allege  the  reas- 
signment, she  having  known  the  facts  and 
their  bearing  upon  her   defense  and  having 


neglected  to  amend  for  two  years  after  the 
sufficiency  of  the  pleading  had  been  passed 
upon  by  the  lower  court.  Barson  v.  Mulli- 
gan, 94  N.  Y.  S.  687.  Where  case  was  never 
put  upon  the  calendar  and  was  not  moved 
by  either  party,  held  that  motion  to  amend 
the  complaint  made  a  year  and  a  half  after 
the  service  of  the  answer  would  not  be  de- 
nied on  the  ground  of  laches.  Kerrigan  v. 
Peters,   108  App.  Div.   292,   95  N.   T.   S.   723. 

82.  Imposition  of  terms  on  allowing  an 
amendment  cannot  be  complained  of  when 
the  amendment  constituted  no  defense.  Ma- 
honey  V.  Crockett,  37  Wash.  252,  79  P.  933. 
A  provision  authorizing  an  amendment  to 
the  complaint  on  payment  'of  costs  within 
a  specified  time  is  for  defendant's  benefit 
and  may  be  waived  by  him  by  an  extension 
of  the  time  or  otherwise.  Written  agree- 
ment for  extension  made  by  attorneys  held 
waiver,  such  agreements  being  authorized 
by  Rev.  Laws,  c.  173,  §§  6'9,  70.  Grossman  v. 
Griggs,  188  Mass.  156,  74  N.  E.  358.  Where 
payment  of  costs  is  a  condition  to  amend- 
ment, acceptance  and  retention  of  moneys 
so  paid  admits  full  performance  of  such 
condition.  Id.  Amendment  changing  cause 
of  action  to  recover  under  a  contract  to  one 
for  breach  of  the  same  contract  should  only 
be  allowed  upon  condition  that  plaintiff  pay 
all  costs  theretofore  incurred.  Dunham  v. 
Hastings  Pavement  Co.,  109  App.  Div.  514,  9fi 
N.  T.  S.  313.  Costs  should  be  allowed  defend- 
ant on  the  granting  of  an  amendment  to  the 
summons  and  complaint  changing  the  cause 
of  action  from  one  against  them  in  their  rep- 
resentative capacity  to  one  against  them  in- 
dividually. Kerrigan  v.  Peters,  108  App.  Div. 
292,  95  N.  T.  S.  723.  An  amendment  setting 
up  after-acquired  title  does  not  require 
payment  of  costs  to  date  where  the  title 
originally  pleaded  is  not  abandoned.  Mc- 
Carthy V.  Woods  [Tex.  Civ.  App.]  87  S.  W. 
405. 

83.  Where  the  petition  falls  to  show 
whether  plaintiff  is  a  corporation  or  a  part- 
nership, an  amendment  after  demurrer  filed 
is  allowable.  Lucile  Min.  Co.  v.  Fairbanks, 
Morse  &  Co.,  27  Ky.  L.  R.  1100,  87  S.  W.  1121. 
When  defendant  sued  as  a  corporation  pleads 
that  it  is  a  partnership,  plaintiff  should  be 
allowed  to  amend.  Teets  v.  Snider  Heading 
Mfg.    Co.,    27    Ky.    L.    R.    1061,    87    S.    W.    803. 

84.  Amendment  at  the  trial  is  allowable 
in  the  discretion  of  the  trial  court.  Altgelt 
V.  Oliver  Bros.  [Tex.  Civ.  App.3  86  S.  W.  28. 
There  is  no  abuse  of  discretion  in  allowing 
an  amendment  at  the  trial  which  merely 
corrects  a  defect  in  an  existing  allegation, 
the  purpose  of  which  is  apparent,  and  which 
has  been  allowed  to  go  unchallenged  up  to 
that  time.  In  action  for  damages  for  de- 
struction of  property  by  fire,  alleged  to  have 
been  set  by  train,  held  no  abuse  of  discrfetion 
to  allow  amendment  of  allegations  as  to 
negligence  in  care  of  right  of  way,-  Great 
Northern  R.  Co.  v.  Herron  [C.  C.  A.]  136  P. 
49.  Amendments  which  take  the  defendant 
by  surprise  and  deprive  him  of  an  oppor- 
tunity to  defend  against  a  part  of  the  claim 
should  not  be  permitted   at  the   trial   except 


.6  Cur.  Law. 


PLEADING  §  7. 


1041' 


the  pleadings  to  the  proof,'"  and  in  some  cases  in  the  appellate  court'°  or  after 


upon  terras  which  will  prevent  him  from  be- 
ing prejudiced  thereby.  Such  as  a  con- 
tinuance, and  payment  by  plaintiff  of  costs 
incident  thereto.  Id.  In  action  for  damages 
for  destruction  by  flre,  alleged  to  have  been 
started  by  train,  of  shed  and  hay  which 
complaint  alleged  were  situated  on  a  speci- 
fied section,  held  abuse  of  discretion  to  allow 
amendment  alleging  that  hay  was  three- 
Quarters  of  a  mile  from  said  section,  and 
from  hay  without  imposing  terms.  Id.  Is- 
sues should-not  be  injected  after  opportunity 
of  debate  has  been  closed  save  upon  a  very 
clear  showing  that  justice  will  be  promoted 
thereby.  In  action  to  compel  railroad  com- 
pany to  construct  a  private  crossing,  amend- 
ment to  answer,  filed  after  argument  to  the 
jury  had  been  concluded,  alleging  that  par- 
ties had  agreed  upon  a  grade  crossing  at  a 
place  to  be  determined  by  defendant's  en- 
gineer and  plaintiff,  held  properly  stricken. 
Herrstrom  v.  Newton  &  N.  W.  R.  Co.  [Iowa] 
105  N.  W.  436.  Where  a  variance  was  called 
to  the  attention  of  the  parties  on  a  former 
trial,  surprise  cannot  be  claimed  at  allow- 
ance of  an  amendment  at  the  trial.  Finlen  v. 
Heinze  [Mont.]  SO  P.  918.  A  party  is  not 
prejudiced  by  an  amendment  at  tlie  trial 
where  the  case  is  reopened  and  he  is  given 
full  opportunity  to  make  additional  proof. 
Jordan  v.  Greig,  33  Colo.  360,  80  P.  1045. 
"Where  surprise  is  claimed  and  the  party  de- 
siring to  amend  declines  to  consent  to  a  con- 
tinuance, denial  of  leave  to  amend  at  the 
trial  is  discretionary.  Denial  sustained.  Ir- 
win V.  Buffalo  Pitts  Co.  [Wash.]  81  P.  849. 
An  amendment  to  admit  evidence  "which  on 
a  former  trial  was  admitted  "without  ob- 
jection is  properly  allO"wed.  Gritman  v. 
United  States  Fidelity  &  Guaranty  Co. 
[Wash.]  83  P.  6.  Where  court  gave  notice 
on  appearance  day  that  amendment  must  be 
presented  before  trial,  amendment  at  trial 
not  allO"W"ed  unless  delay  excused.  Lewis  v. 
Williams  [Tex.  Civ.  App.]   91  S.  W.   247. 

85.  Aij  amendment  to  conform  the  plead- 
ing to  the  proof  is  properly  allowed  in  the 
absence  of  surprise.  Landers  v.  Quincy,  etc., 
B.  Co.  [iVto.  App.]  90  S.  W.  117.  An  amend- 
ment to  correspond  to  the  facts  proven  is 
allowed  either  before  or  after  judgment,  pro- 
vided it  does  not  introduce  a  ne"w  and  differ- 
ent cause  of  action.  Ealey  v.  Raymond  Bros. 
Clarke  Co.  [Neb.]  103  N.  W.  57.  Amend- 
ments to  cure  a  variance  between  pleading 
and  proof  may  be  allowed  after  verdict  un- 
der Starr  &  C.  Ann.  St.  1896,  c.  7,  §  1,  and 
c.  110,  par.  24.  Franke  v.  Hanly,  215  111. 
216,  74  N.  E.  130.  Where  plaintiff  alleged 
that  he  was  injured  by  reason  of  defect  in 
head  or  top  of  planing  machine,  and  evidence 
showed  that  it  was  result  of  defective  lock 
screw  holding  top  of  machine,  amendment 
alleging'  screw  to  be  defective  held  to  cure 
variance  and  to  have  been  properly  allowed. 
Id.  In  action  for  malicious  prosecution  of 
suit  in  replevin,  where  declaration  alleged 
trespass  without  authority  and  proof  show- 
ed thfrt" whatever  was  done  v,  ts  by  virtue  of 
competent  legal  process,  held  not  an  abuse 
of  discretion  to  allow  an  amendment,  but 
amended  declaration  should  have  been  re- 
quired to  be  filed  before  verdict  or  immedi- 
ately thereafter.     Harris  v.  Thomas    [Mich.] 
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12  Det.  Leg.  N.  239,  103  N.  W.  863.  In  action 
to  recover  for  personal  injuries  alleged  to 
have  resulted  from  a  collision  of  a  street 
car  with  an  iron  gate  across  the  tracks, 
held  not  an  abuse  of  discretion  to  permit  an 
amendment  to  make  complaint  conform  to 
evidence  showing  that  injuries  were  caused 
in  part  by  manner  in  which  car  was  handled 
in  attempting  to  make  sudden  stop.  Eng- 
lish V.  Minneapolis  &  St.  P.  S.  B.  Co.  [Minn.] 
104  N.  W.  8S6.  Where  the  parties  voluntar- 
ily litigate  issues  of  fact  upon  which  the 
trial  court  bases  conclusions  of  fact  fairly 
justified  by  the  evidence,  it  may  amend  the 
pleadings  after  trial  to  conform  to  the  fact^. 
Maul  V.  Steele  [Minn.]  104  N.  W.  4.  Where 
answer  in  action  to  enforce  specific  perform- 
ance of  contract  was  unassailed  by  demurrer 
or  motion  and  was  confessedly  sufficient  to 
admit  evidence  that  defendant  "was  of  weak 
mind  and  incapacitated  from  attending  to 
business,  evidence  of  total  disability  could 
not  be  excluded  on  the  ground  that  it  proved 
too  much,  the  admission  of  such  evidence 
does  not  require  an  amendment  to  conform 
the  answer  to  the  proof,  and  hence  the 
allowance  of  such  an  amendment  is  not  prej- 
idicial  to  plaintiff.  Miller  v.  Tjexhus  [S. 
D.]  104  N.  W.  519.  The  only  limitation  upon 
the  power  of  the  court  to  allow  an  amend- 
ment to  conform  the  pleadings  to  the  proof 
is  that  it  must  be  in  furtherance  of  justice 
ind  not  change  materially  the  claim  or  de- 
fense. Code  Civ.  Proc.  §  723.  Amendment 
to  complaint  in  action  for  personal  injuries 
so  as  to  allege  defect  in  the  condition  of  the 
ways,  works,  and  machinery,  held  properly 
allowed.  Bovee  v.  International  Paper  Co., 
108  App.  Div.  94,  95  N.  Y.  S.  426.  A  variance 
"letween  the  pleadings  and  the  proof  is  not 
.-naterial  unless  the  opposite  party  is  thereby 
actually  misled  to  his  prejudice  in  main- 
taining his  action  or  defense  upon  the  mer- 
its. Id.  If  a  party  insists  that  he  has  been 
misled,  the  court  may,  in  his  discretion, 
order  an  amendment  of  the  pleadings  on  ■ 
such  terms  as  he  may  deem  just.  Code 
Civ.  Proc.  §  539.  Id.  If  the  variance  is  not 
material  the  court  may  direct  the  fact  to  be 
found  according  to  the  evidence,  or  may 
order  an  immediate  amendment  without 
costs.  Code  Civ.  Proc.  §  540.  Id.  Amend- 
ment to  conform  to  proof  may  be  allowed 
after  submission  and  before  decision.  Ennis 
Brown  Co.  v.  Hurst  [Gal.  App.]  82  P.  1066. 
Where  plaintiff  sues  several  defendants  on 
the  theory  that  they  are  jointly  liable,  and 
the  evidence  or  pleadings  show  that  some 
are  not  liable  at  all,  or  that  some  cannot  be 
■oined  in  the  same  action,  plaintiff  may 
strike  the  name  of  any  defendant  who  is  not 
liable  and  take  judgment  against  the  rest, 
under  the  code  provision  allowing  amend- 
ments at  any  stage  and  in  all  respects. 
Charles  Lippincott  &  Co.  v.  Behre  [Ga.]  50 
S.  E.  467.  An  amendment  to  conform  the 
pleading  to  the  proof  will  not  be  denied 
merely  because  an  exception  to  the  admis- 
sion of  evidence,  which  becomes  admissible 
only  by  reason  of  the  amendment,  will 
thereby  be  destroyed.  On  motion  to  direct 
a  verdict  for  defendant  reserved  until  after 
verdict,  which  was  for  plaintiff,  and  motion 
for  a  new  trial  on  the  minutes,  the  complaint 
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remand  therefrom;*'  but  an  amendment  at  the  conclusion  of  the  trial  neither  de- 
i^igned  to  cure  a  variance  nor  accompanied  by  an  offer  of  further  proof  is  improper." 


may  be  amended  by  inserting  an  allegation 
as  to  the  laws  of  a  foreign  state  to  make 
it  conform  to  the  proof,  even  though  such 
evidence  was  excepted  to  when  offered. 
Audley  v.  Townsend,  96  N.  T.  S.  439.  Amend- 
ment on  trial  permitted  to  eliminate  allega- 
tion as  to  bill  of  lading  on  its  appearing 
that  such  bill  was  unsigned.  Patrick  v. 
Missouri,  etc.,  R.  Co.  [Ind.  T.]  88  S.  W.  330. 
Suspension  of  charge  for  purpose  of  allow- 
ing defendant  to  file  amendment  is  discre- 
tionary. Raleigh  &  S.  R.  Co.  v.  Pullman 
Co.  [Ga.]  50  ,S.  B.  1008.  Words  which  are 
merely  descriptive  of  plaintiff  and  are  not 
essential  to  its  right  of  recovery  may  be. 
stricken  by  amendment.  Amendment  after 
close  of  evidence  striking  words  "Lessee  of 
Manor  Real  Estate  and  Trust  Company"  fol- 
lowing plaintiff's  name,  "where  evidence 
shows  that  all  of  the  dealings  of  defendant 
were  with  plaintiff.  Mineral  R.  &  Min.  Co. 
V.  Flaherty,  24  Pa.  Super.  Ct.  236.  A  copy 
of  the  policy  filed  with  the  declfiration  in 
an  action  on  a  fire  insurance  policy  may  be 
amended  to  conform  to  the  original  in  case 
of  variance,  since  it  is  a  part  of  the  declara- 
tion under  Code,  c.  125,  §  61.  Staats  v. 
Georgia  Home  Ins.  Co.,  57  W.  Va.  571,  50 
S.  E.  815.  In  an  action  at  law  the  statute 
of  jeofails  does  not  cure  the  nonjoinder  or 
want  of  issue  altogether,  and  no  verdict  or 
judgment  can  properly  be  rendered  in  such 
case.  Norfolk  &  W.  R.  Co.  v.  Coftey  [Va.] 
51  S.  E.  729.  Where  tnere  is  no  equity  in 
the  original  petition,  a  judgment  refusing 
an  amendment  striking  certain  allegations 
therein,  which  should  have  been  allowed, 
and  dismissing  the  petition,  will  not  be  re- 
versed where  there  "would  have  been  no 
equity  in  the  petition  if  such  allegations 
had  been  stricken.  Ogburn  v.  Elmore,  123 
Ga.  677,  51  S.  E.  641.  An  amendment  to 
conform  to  the  proof  in  case  of  an  immate- 
rial variance  may  be  made  at  any  time  be- 
fore judgment,  and  a  copy  of  the  amendment 
need  not  be  served  on  the  adverse  party. 
Maionchi  v.  Nicholini  [Cal.  App.]  82  P.  1052. 
In  trespass  quare  clausum,  where  title  to 
disputed  territory  was  tried  under  plea  of 
general  issue,  held  that,  if  necessary  for  de- 
fendant to  plead  specially,  he  would  after 
verdict  be  allowed  to  amend  pleadings  in 
superior  court  to  conform  to  the  issue  actu- 
ally tried.  Lyman  v.  Brown  [N.  H.]  62  A. 
650.  Under  R.  S.  e.  110,  §  23,  court  may  al-, 
low  amendment  to.  declaration  after  verdict. 
Hansell-Elcock -Foundry  Co.  v.  Clark,  115  III. 
App.  209.  Defendant  held  not  prejudiced 
where  only  difference  between  declarations 
was  that  original  charged  that  column  in 
question  was  negligently  and  improperly 
erected  and  permitted  to  remain  in  an  un- 
safe and  Improper  condition,  and  amended 
one  charged  that  it  was  so  erected  and 
"placed,"  and  that  amended  declaration 
charged  that  plaintiff  would  continue  to  suffer 
and  lose  health  by  reason  of  his  injuries. 
Id.  An  amendment  may  be  allowed  after 
the  retirement  of  the  jury  before  they  agree 
upon  a  verdict.  Raleigh  &,  G.  R.  Co.  v. 
Pullman  Co.  [Ga.]  50  S.  E.  1008. 

se.     On  appeal  in  an  equity  case  an  amend- 
ed   petition    may    be    filed    in    the    supremo 


court  for  the  purpose  of  conforming  the 
pleading  to  the  proof.  Under  statute  .pro- 
viding for  trial  de  novo  on  appeal  in  equity 
cases.  Raley  v.  Raymond  Bros.  Clarke  Co. 
[Neb.]  103  N.  W.  57.  The  circuit  court  of 
appeals  may  allow  an  amendment  without 
sending  the  ease  back  to  the  lower  court 
tor  that  purpose,  provided  the  parties  con- 
sent to  such  a  course  and  the  amendment 
could  have  been  made  in  the  lower  court, 
Fred  Macey  Co.  v.  Macey  [C.  C.  A.]  135  F. 
T25.  Where  cause  was  removed  from  state 
to  federal  circuit  court,  but  neither  the  orig- 
inal bill  nor  the  petition  for  removal  show- 
ed a  removal  cause,  circuit  court  acquired  no 
jurisdiction  and  therefore  could  not  allow 
bill  to  be  amended  so  as  to  contain  neces- 
sary allegations  as  to  citizenship,  and  hence 
appellate  court  could  not  allow  it  by  con- 
sent. Id.  On  appeal  from  judgment  of  Jus- 
tice of  the  peace,  "where  statement  "was  am- 
biguous as  to  whether  action  was  in  con- 
tract or  in  tort,  but  averments  "were  such  as 
to  establish  a  case  in  which  action  of  trover 
and  conversion  would  lie,  and  defendant 
pleaded  nonassumpsit  and  went  to  trial  on 
the  merits,  held  that  amendment  would  be 
permitted  in  appellate  court,  or,  if  there 
was  other  reversible  error,  it  could  be  made 
below.  Brown  v.  Kirk,  26  Pa.  Super.  Ct. 
157.  Verdict  will  not  be  set  aside  for  vari- 
ance bet"ween  pleadings  and  proof  where 
court's  attention  "was  not  called  to  it  during 
trial  in  any  way,  but  amendment  will  be 
allowed  to  conform  pleadings  t»  proof. 
Freund  v.  Greene  &  Sons  Corp.,  139  F.  703. 
Laws  1902,  p.  1542,  c.  580,  §  166,  requires 
the  New  York  municipal  court  to  al- 
low amendments  to  be  made  at  any  time  if 
substantial  justice  will  be  promoted  there 
by,  and  Id.  §  326,  relating  to  appeals,  extends 
that  requirement  by  implication  to  the  ap- 
pellate court.  Rein  v.  Brooklyn  Heights  R. 
Co.,  94  N.  T.  S.  636.  On  appeal  from  muni- 
cipal court  in  action  for  assault  by  conduc- 
tor on  a  passenger,  where  all  the  evidence 
bearing  on  the  assault  was  admitted,  held 
that  complaint  would  be  treated  as  amended 
so  as  to  state  a  cause  of  action  for  breach 
of  the  contract  of  carriage  over  which  the 
lower  court  had  jurisdiction,  it  having  no 
jurisdiction  over  the  action  for  assault.  Id. 
An  amendment  on  appeal  to  obviate  error 
at  the  trial  is  not  allowable.  Landers  v. 
Quincy,  etc.,  R.  Co.  [Mo.  App.]  90  S.  W.  117. 
87.  Where  an  amendment  changing  the  is- 
sues is  sought  after  decision  on  appeal,  a 
showing  as  to  why  the  matter  alleged  was 
not  previously  set  up  is  necessary.  Show- 
ing held  insufficient.  Asher  v.  Uhl,  27  Ky. 
L.  R.  938,  87  S.  W.  307.  Where  on  appeal  it 
was  ruled  that  petition  was  defective  in 
falling  to  allege  that  defendant  or  its  serv- 
ant knew  of  plaintiff's  presence  at  the  time 
of  the  alleged  negligent  and  reckless  act, 
held  that  amendment  embodying  such  an  al- 
legation was  properly  allowed  on  return  of 
the  case  to  the  lower  court,  the  petition  con- 
taining enough  to  amend  by,  and  the  amend- 
ment not  changing  the  cause  of  action. 
Rome  Furnace  Co.  v.  Patterson  [Ga.]  50  S. 
E.  928.  Allowance  of  certain  amendments 
being    directed    by    the    mandate,    the    trial 
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If  the  averments  are  sufficient  to  give  jurisdiction/*  amendments  either  of  form 
or  substance  are  allowable.'"  Parties  may  be  eliminated  or  new  parties  added. "^ 
Amendments  changing  the  cause  of  action  or  introducing  new  issues  are  ordinarily 
not  allowable."^    A  second  amendtnent  to  correct  deficiencies  in  the  first  may  be 


court  may  allow  others  also.     Ellis  v.   Wlt- 
mer  [Cal.]  83  P.  800. 

88.  Grand  Qentral  Min.  Co.  v.  Mammoth 
Min.  Co.   [Utah]   83  P.  648. 

89.  Where  a  federal  circuit  court  ac- 
quires no  jurisdiction  of  a  case  attempted 
to  be  removed  from  a  state  court,  because  of 
the  failure  of  either  the  original'  bill  or 
the  removal  petition  to  show  a  removal 
case,  it  has  no  authority  to  allow  an  amend- 
ment of  the  bill  so  as  to  allege  the  necessary 
facts  as  to  citizenship.  Fred  Macey  Co.  v. 
Macey  [C.  C.  A.]  135  F.  725.  Where  original 
petition  contains  sufficient  averments  to 
confer  jurisdiction  on  federal  court,  jurisdic- 
tion is  not  lost  because  amended  petition  al- 
leges plaintiff's  citizenship  in  present  tense 
only.  Toledo  Traction  Co.  v.  Cameron  [C. 
C.  A.]  137  F.  48.  Jurisdictional  as  well  as 
other  averments  may  be  inserted  or  reform- 
ed by  amendment.  In  re  Plymouth  Cordage 
Co.  [C.  C.  A.]  135  F.  lOOO. 

90.  Where  a  petition  does  not  set  forth 
the  cause  of  action  in  orderly  and  distinct 
j.aragraphs,  numbered  consecutively,' the  de- 
fect in  form  may  be  curted  by  amendment. 
Montgomery  v.  King,  123  Ga.  14,  50  S.  E. 
963.  Defect  in  petition  for  habeas  corpus  in 
that  it  is  not  attested  and  subscribed  by  two 
witnesses  who  "W'ere  present  at  the  delivery 
of  the  same,  as  required  by  statute,  is  cur 
able  by  amendment.  Commonwealth  v. 
Keeper  of  County  Prison,  26  Pa.  Super.  Ct. 
191.  Amendment  adding  averment  of  venue 
is  permissible.  Standard  Furniture  Co.  v. 
Anderson,  38  Wash.  582,  80  P.  813. 

91.  A  necessary  party  may  be  brought  in 
by  amendment.  Civ.  Code  Prac.  §  134. 
Brackett's  Adm'r  v.  Boreing  [Ky.]  89  S.  W. 
496.  Where  In  the  course  of  an  action 
against  a  landlord  and  a  constable  for  a 
wrongful  distress  it  appeared  from  the  evi- 
dence that  plaintiff  was  seeking  to  recover 
verdict  against  constable  only,  and  court, 
at  plaintiff's  request,  limited  the  jury  to  a 
consideration  of  the  claim  against  him,  held 
that  on  appeal  an  amendment  eliminating 
the  name  of  the  landlord  would  be  allowed 
to  be  filed  nunc  pro  tunc.  Oliver  v.  Wheel- 
er, 26  Pa.  Super.  Ct.  5.  Where  the  assignor 
of  a  claim  sued  in  his  own  name,  it  is  error 
to  refuse  an  amendment  on  renunciation  by 
the  assignee  stating  the  cause  of  action  in 
assignor's  own  right.  Kelly  v.  Continental 
Casualty  Co.  [Miss.]  40  So.  1.  Misjoinder 
of  two  distinct  causes  of  action  in  favor  of 
different  plaintiffs  may  be  cured  by  amend- 
ment, eliminating  one  of  the  platntiffs  and 
one  of  the  causes  of  action.  Georgia  R.  & 
Banking  Co.  v.  Tice  [Ga.]  52  S.  E.  916. 
Court  may  permit  summons  and  complaint 
to  be  amended  by  striking  out  words  "as 
executors,"  etc.,  appearing  after  the  names 
of  the  defendants  so  as  to  change  action 
from  one  against  them  in  their  representa- 
tive capacity  to  one  against  them  individual- 
ly, though  limitations  may  have  run  against 
claim  against  them  in  the  latter  capacity. 
Kerrigan  v.  Peters,  108  App.  Div.  292,  95  N. 
T.   S.   723.      Summons  and  complaint  alleging 


joint  tort  against  three  defendants  may  be 
amended  by  striking  out  one  of  them,  plain- 
tiff being  entitled  to  sue  them  jointly  or 
separately,  dwell  v.  Skobis  [Wis.]  105  N. 
W.  777.  The  court  may  either  before  or  aft- 
er judgment,  in  furtherance  of  justice,  and 
on  such  terms  as  may  be  proper,  amend  any 
pleading  by  adding  or  striking  out  the  name 
of  a  party  or  a  mistake  in  any  other  respect. 
Code  Civ.  Proc.  §  144.  Amendment  to  correct 
description  of  property  in  foreclosure  pro- 
ceedings held  proper.  Stull  v.  Masilonka 
[Neb.]  104  N.  W.  188.  Where  an  additional 
defendant  is  brought  in  by  amendment,  a 
second  amendment  eliminating  the  original 
defendant  is  properly  refused  as  changing 
the  cause  of  action.  Rarden  Mercantile  Co. 
V.  Whiteside  [Ala.]  39  So.  576.  Under  Rev. 
St.  1899,  §  657,  prohibiting  amendments  sub- 
stantially changing  the  cause  of  action  or 
defense,  petition  against  "railroad"  company 
cannot  be  amended  so  as  to  set  out  cause 
of  action  against  "railway"  company  operat- 
ing road  under  lease  from  other  company 
and  against  which  action  properly  lay,  but 
which  had  not  been  served  and  had  not  ap- 
peared. Jordan  v.  Chicago  &  A.  H.  Co., 
105  Mo.  App.  446,  79  S.  W.  1155. 

92.  Ainendmeut  allo^vedi  An  amended 
petition  does  not  state  a  new  and  independ- 
ent cause  of  action  from  that  in  the  original 
petition,  (a)  when  the  same  evidence  would 
prove  cither  cause  of  action,  (b)  when  the 
measure  of  recovery  is  the  same  on  each 
cause  of  action,  and  (c)  when  a  recovery 
upon  the  cause  of  action  in  the  amended  pe- 
tition would  bar  a  recovery  on  the  original 
petition.  Kirchner  v.  Smith,  7  Ohio  C.  C. 
(N.  S.)  22.  Additional  facts  In  support  of 
a  plea  of  adverse  possession.  Kline  v.  Stein, 
38  Wash.  124,  80  P.  278.  Additional  aver- 
ments of  negligence.  Thayer  v.  Smoky  Hol- 
low Coal  Co.  [Iowa]  105  N.  W.  1024.  Under 
Prac.  Act  §  29,  where  cause  of  action  is  the 
same,  the  form  of  the  action  may  be  changed 
from  one  in  case  to  one  in  assumpsit.  May 
V.  Disconto  Gesellschaft,  113  111.  App.  415. 
In  action  on  building  contractors'  bond 
where  petition  alleged  that  the  contractors 
failed  to  And  material,  labor,  etc.,  which  was 
necessary  to  complete  the  building,  and 
which  they  were  required  by  the  contract  to 
furnish,  and  that  in  consequence  plaintiff 
was  damaged  in  a  certain' sum,  being  the 
amount- he  was  obliged,  to  pay  out  in  excess 
of  the  contract  price,  held  that  amendment 
alleging  that  such  sum  was  necessarily  ex- 
pended, and  that  the  labor  and  materials 
were  procured  at  the  lowest  possible  cost, 
and  that  the  surety  had  notice  of  the  con- 
tractors' failure  to  do  the  work  and  that 
plaintiff  was  completing  it,  and  that  he  fail- 
ed to  himself  complete  it,  held  germane  and 
not  to  set  forth  a  new  cause  of  action. 
Adams  v.  Haigler,  123  Ga.  659,  51  S.  E.  638. 
Amended  declaration  differing  from  original 
only  in  eliminating  needless  minuteness  and 
particularity  of  description  of  the  tort  com- 
plained of,  and  the  means  adopted  in  effect- 
ing  it,  does  not  set  up  new  cause  of  action. 
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allowed  on  the  trial."^     An  amendment  becomes  part  of  the  original  pleading  and  is 


Hopkins  v.  St.  Louis,  etc.,  R.  Co.,  112  III.  App. 
364.  The  cause  of  action  is  not  changed  by 
an  amendment  "which  affects  merely  the 
measure  of  damages.  Scanlon  v.  Galveston, 
etc.,  R.  Co.  [Tex.  Civ.  App.]  86  S.  "W.  930. 
Amendment  of  complaint  against  carrier  for 
failure  to  provide  proper  unloading  facili- 
ties for  cattle  held  not  to  state  a  new  cause 
of  action.  Atchison,  etc.,  R.  Co.  v.  Veale  & 
Co.  [Tex.  Civ.  App.]  87  S.  W.  202.  Amend- 
ment which  is  merely  an  amplification  of 
the  demand  sued  on  does  not  state  a  new 
cause  of  action.  Additional  interest  claim- 
ed. Sullivan  &  Co.  v.  Owens  [Tex.  Civ. 
App.]  90  S.  W.  690.  In  an  action  on  a  con- 
tract to  convey  land  to  defendant  or  such 
person  as  he  might  designate,  an  amend- 
ment to  a  pleading  alleging  conveyance  to 
defendant  so  as  to  allege  conveyance  pur- 
suant to  his  designation  does  not  change 
the  cause  of  action.  Slayden  &  Co.  v.  Palmo 
[Tex.  Civ.  App.]  90  S.  W.  908.  New  count 
held  not  to  state  different  cause  of  action 
where  both  -it  and  original  count  charged 
same  act  of  negligence  in  suffering  side- 
walk to  remain  in  unsafe  condition,  and  dif- 
fered only  in  allegations  as  to  manner  in 
which  such  negligence  brought  about  plain- 
tiff's injury.  Town  of  Cicero  v.  Bartelme, 
114  111,  App.  9.  Additional  count  held  not 
to  allege  that  injury  occurred  in  a  new  place. 
Id.  In  suit  for  royalties  for  use  of  patented 
machines  "where  answer  set  up  defense  that  ma- 
chines "were  not  fit  for  the  purposes  of  the 
lease,  amended  answers  setting  up  fact  that 
since  commencement  of  suit  defendants  had 
been  enjoined  from  using  such  machines  on 
ground  that  they  infringed  prior  patent  held 
properly  allowed.  American  Mach.  &  Con- 
struction Co.  V.  Stewart  [La.]  38  So.  960. 
The  cause  of  action  is  the  particular  matter 
for  which  the  suit  is  brought,  and  where  the 
object  of  an  amendment  is  not  to  forsake 
this,  but  to  adhere  to  and  effect  a  recovery 
up'on  it,  it  is  the  duty  of  the  court  to  per- 
mit the  amendment  when  the  merits  can- 
not be  otherwise  reached,  and  this  is  true 
whether  the  action  is  ex  contractu  or  ex 
delicto.  Jackson  v.  Gunton,  26  Pa.  Super. 
Ct.  203.  In  action  for  trespass  to  recover 
damages  for  unlawfully  mining  coal,  amend- 
ment made  after  case  had  been  arbitrated 
and  an  award  made  in  plaintiff's  favor  from 
which  defendant  had  appealed,  specifying 
more  clearly  that  damages  sought  to  "be  re- 
covered "were  treble  damages  under  the  stat- 
ute (Id.),  and  amendment  seeking  to  recov- 
er additional  damages  for  injuries  to  prem- 
ises by  the  manner  in  which  coal  was  mined, 
held  not  to  change  cause  of  action  (Id.) 
Amendment  of  copy  of  fire  insurance  policy 
filed  with  declaration  in  action  thereon  held 
not  to  introduce  an  entirely  different  and 
new  case.  Staats  v.  Georgia  Home  Ins.  Co., 
57  W.  Va.  571,  50  S.  B.  816.  In  action  for 
alienation  of  affections  of  plaintiff's  husband, 
amendment  alleging  that  he  had  great  love 
and  affection  for  her  which  continued  until 
lost  and  alienated  by  defendant's  acts,  held 
not  objectionable  as  materially  affecting 
the  issue  tried.  Gregg  v.  Gregg  [Ind.  App.] 
75  N.  B.  674.  Complaint  to  recover  moneys 
paid  out  for  defendant  held  properly  allow- 
ed to  be  amended  so  as  to  allege  that  par- 
ties   indo^'sed    accommodation    notes     under 


agreement  that  as  between  themselves  they 
should  be  equally  and  jointly  liable  there- 
on, and  that  plaintiff  had  to,  pay  them  and 
had  received  no  contribution  therefor.  Pratt 
V.  Rhodes  [Conn.]  61  A.  1009.  An  amend- 
ment is  permissible  "which  does  not  change 
the  cause  of  action  but  merely  sets  forth 
a  new  assignment  or  breach  springing  from 
the  original  cause  of  action.  Cause  of  ac- 
tion is  the  transaction  complained  of. 
Amended  petition  held  germane  to  original 
cause  of  action.  Raley  v.  Raymond  Bros. 
Clarke  Co.  [Neb.]  103  N.  W.  57.  Court  may 
permit  complaint  stating  a  cause  of  action 
to  recover  under  a  contract  to  be  amended 
so  as  to  state  a  cause  of  action  to  recover 
for  a  breach  of  the  same  contract,  whether, 
strictly  speaking,  a  new  cause  of  action  is 
or  is  not  thereby  alleged.  Dunham  v.  Hast- 
ings Pavement  Co.,  109  App.  Div,  514,  96  N. 
Y.  S.  313.  In  action  on  account  growing  out 
of  contract  to  pay  commissions  to  agent, 
amendments  to  the  complaint  setting  up 
m.odiflcations  of  the  original  contract  for  the 
purpose  of  showing  why  plaintiff  was  en- 
titled to  a  greater  rate  of  commission  at 
one  time  than  another,  and  why  he  was  en- 
titled to  commissions  on  sales  made  in 
states  other  than  those  named  in  the  original 
writing,  held  not  to  change  the  cause  of  ac- 
tion. Charles  Lippincott  &  Co.  v.  Behre 
[Ga.]  50  S.  B.  467.  An  amendment  of  a 
pleading  alleging  that  a  lease  was  executed 
by  A.,  the  owner,  under  the  name  of  B.,  so 
as  to  allege  that  A.  was  owner  and  that 
title  was  in  B.  in  trust  for  him,  does  not 
change  the  cause  of  action  in  a  suit  to  can- 
cel release.  Jordan  v.  Greig,  33  Colo.  360,  80  P. 
1045.  Amendment  of  complaint  to  oust  officer, 
based  on  the  election  of  two  officers  when 
but  one  was  authorized,  held  not  to  state  a 
ne"w  cause  of  action.  People  v.  Davidson 
[Cal.  App.]  83  P.  161.  In  action  of  claim  and 
delivery  for  a  mule  where  complaint  sim- 
ply alleged  ownership  and  wrongful  detention 
held  not  error  to  allow  amendment  to  com- 
plaint after  motion  for  nonsuit  setting  up 
fraud  and  deceit  to  make  it  conform  to  proof 
that  possession  had  been  obtained  in  that 
manner  on  payment  of  costs.  Joyner  v. 
Early  [N.  C]  51  S.  B.  778.  An  amendment 
alleging  an  additional  act  of  negligence  in 
the  same  transaction  (Georgia  R.  &  Blec. 
Co.  V.  Reeves,  123  Ga.  697,  51  S.  B.  610),  or 
correcting  an  allegation  as  to  the  exact  lo- 
cation on  a  line  of  railroad  where  the  acci- 
dent took  place,  does  set  out  a  new  and  dis- 
tinct cause  of  action.  Id.  Under  Civ.  Code 
1895,  §1  4833-4835,  5098,  petition  in  action  in 
superior  court  on  promissory  note  contain- 
ing waiver  of  homestead  and  exemption  may 
be  amended  by  alleging  that  prior  to  the 
institution  of  the  suit  defendant  was  ad- 
judged a  bankrupt,  that  certain  property 
has  been  set  off  to  him  as  exempt,  and  that 
plaintiff  has  not  proved  his  claim  in  bank- 
ruptcy, and  by  praying  for  a  special  judg- 
ment against  such  exempted  property. 
Wright  v.  Home,  123  Ga.  86,  51  S.  E.  30.  Pe- 
tition held  to  contain  enough  to  amend  by 
within  meaning  of  Civ.  Code  1895,  §  5098.  Id. 
An  amendment  does  not  state  a  new  cause 
of  action  where  the  wrong  pleaded  is  the 
same  and  merely  the  description  of  the  de- 
tails  or   minor  facts   of   the   transaction   are 
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to  be  so  construecl/.*  and  if  an  amended  pleading  be  served  it  supersedes  the 


changed.  In  action  against  railway  com- 
pany lor  injuries  to  passenger  on  theory 
that  she  was  forcibly  and  violently  removed 
from  train  in  reckless,  if  not  wanton,  dis- 
regard of  her  rights  and  safety,  amendment 
alleging  that  she  voluntarily  alighted  from 
moving  train  with  assistance  of  defendant's 
employes,  and  was  injured  because  train  was 
moving  and  because  of  manner  in  which  she 
was  assisted  to  alight,  held  not  to  add  new 
cause  of  action.  "Western  &  A.  R.  Co.  v. 
Burnham,  123  Ga.  28,  50  S.  E.  984.  Amend- 
ment changing  year  of  alleged  conversion 
does  not  change  cause  of  action.  Karter 
V  Fields,  140  Ala.  352,  37  So.  204.  Held  with- 
in discretion  of  court  to  allow  amendment 
at  trial  of  petition  alleging  that  sale  made 
by  defendants  as  plaintiff's  agents  was  a 
sham  for  purpose  of  deceiving  him,  and  that 
defendants  thereafter  sold  land  at  substan- 
tial advance  so  as  to  allege  that  defendants, 
as  such  agents,  sold  land  for  such  increased 
price  and  retained  the  same.  Did  not  change 
action  to  suit  in  equity.  Moore  v.  Petty  [C. 
C.  A.]  135  P.  668.  Since  a  cause  of  action 
for  failure  to  warn  plaintiff  that  his  train 
must  be  stopped,  and  one  for  failure  to  warn 
him  that  the  track  was  defective,  are  dis- 
tinct, limitations  may  be  successfully  plead- 
ed to  amendments  setting  up  the  former, 
the  original  pleading  having  set  up  the  lat- 
ter. Wabash  R.  Co.  v.  Bhymer,  214  111.  579, 
73  N.  E.  879.  An  amended  pleading  does 
not  state  a  new  cause  o.f  action  where  it 
differs  from  the  original  only  in  its  state 
ment  of  details.  Averment  in  complaint  In 
action  for  wrongful  death  that  defendant 
was  accustomed  to  keep  clear  space  on  both 
sides  of  its  track  at  place  where  defendant 
was  injured,  held  to  include  averment  in 
amended  compla,int  that  it  was  its  practice 
to  keep  one  side  clear  so  that  cause  of  action 
was  same  in  both.  Muren  Coal  &  Ice  Co.  v. 
Howell,  217  111.  190,  75  N.  B.  469.  In  action 
to  enforce  rights  acquired  through  assign- 
ment by  vendor  of  an  executory  contract  for 
sale  of  realty,  held  not  an  abuse  of  discretion 
to  refuse  defendant's  application,  made  after 
trial  and  decision  of  the  case,  to  amend  an- 
swer by  setting  up  claim  that  assignment 
was  an  unlawful  preference  under  the  bank- 
ruptcy act.  Lamm  v.  Armstrong  [Minn.]  104 
N.  W.  304. 

Amcmlmemt  not  allowed:  "Where  an  amend- 
ed pleading  introduces  a  different  measure 
of  damages  and  would  not  be  sustained  by 
the  same  evidence,  a  new  cause  of  action  is 
stated.  Kramer  v.  Gille,  140  P.  682.  Causes 
of  action  arising  after  the  suit  cannot  be 
added  by  amendment.  Martin  v.  Hanson,  114 
La.  7S4,  38  So.  560.  Where  original  count  in 
action  for  wrongful  death  alleges  negligence 
as  the  cause  of  the  injury  and  nothing  more, 
additional  counts  alleging  that  deceased  was 
wrongfully,  wilfully,  wantonly,  and  inten- 
tionally forced  and  pushed  off  the  car  set 
up  a  new  cause  of  action.  Chicago  &  G.  T. 
R.  Co.  V.  McDonough,  112  111.  App.  315.  After 
Judgment  has  been  taken  on  promissory 
note,  court  cannot  amend  record  by  making 
legal  plaintiff  in  such  judgment  the  use 
plaintiff,  and  introducing  another  legal  plain- 
tiff Good  Roads  Machinery  Co.  v.  Old  Ly- 
coming  Tp.,    25   Pa.    Super.    Ct.    156.     Amend- 


ment  offered   at   the   trial   held   to   be   based 
on    a    different   contract    from    that    sued   on. 
Patrick    v.    Whitely    [Ark.]    87    S.    W.    1179. 
Proper    exercise    of    discretion    to    refuse    to 
allow   amendment   changing  cause  of  action 
when  offered  at  the  trial,  particularly  when 
such  cause  would  have  been  barred  by  limi- 
tations.    Bartz   V.    Chicago   City   R.   Co.,    116 
111.    App.     554.     Where    declaration     charges 
only    a    ca)*eless    and    improper    driving    and 
management  of  a  train,  a  new  cause  of  ac- 
tion is  stated  by  an  amendment  charging  de- 
fendant  with  having  carelessly  and  improp- 
erly  equipped  such   train.     Id.     Code   §    3600, 
providing     that    amendments     may    be     per- 
mitted  at    any'  time   when   the   claim   or   de- 
fense   is    not  substantially   changed   thereby, 
does    not    authorize    a   material   change.     Le 
Mars  Bldg.  &  Loan  Ass'n  v.  Burgess   [Iowa] 
105   N.    W.    641.     In   suit   to    foreclose   mort- 
gage  given    to   building   society,    where   de- 
fendant   relied   on    by-laws    and   claimed    to 
have   discharged   her    indebtedness   by    pay- 
ments   made    in    accordance    therewith,    held 
error  to  allow  amendment  offered  two  weeks 
after  submission  of  case  setting  up  estoppel. 
Id.     A  suit  in   equity  cannot   by  amendment 
be  converted  into  a  statutory  proceeding  to 
contest  an   election   under   the   general   local 
option    liquor    law.     Ogburn    v.    Blmor»,    123 
Ga.  677,  51  S.  E.  641.     Where  the  statute  dis- 
tinguishes between  contracts  by  persons  en- 
tirely   without    understanding   and    those    of 
unsound  mind,  but  not  entirely  without  un- 
derstanding,  the  former  being  void  and  the 
latter  subject  to  rescission,  amendment  of  a 
complaint    alleging    unsound    mind   so    as    to 
allege    entire    lack   of   understanding   states 
a  new  cause  of  action.     Maionchi  v.  Nicho- 
lini   [Cal.  App.]    82  P.  1052.     An  action  for  a 
penalty  cannot  be   converted   into   an  action 
upon     a     contract     by     amendment.     Action 
against  railroad  company  for  penalty  under 
Ga.  Code   1895,   §§   2317,    2318,  cannot  be  con- 
verted into  one  on  contract.     Venable  Bros. 
V.   Louisville    &    N.    R.   Co.,    137    P.    981.     The 
court  may  allow  an  amendment  changing  a 
suit  in   equity  to   an  action   at   law.     Cross- 
man  V.  Griggs,    188  Mass.    156,   74   N.    E.    358. 
If  the  original  declaration  states  no  cause  of 
action  against  one  of  two  defendants,  a  cause 
of  action    against   him   stated   in   an   amend- 
ed   declaration    filed    after    the    running    of 
limitations   is  barred.     Statute   not  a  bar   if 
original    declaration    states    cause    of    action 
defectively.     Klawiter  v.   Jones,    219   111.    626, 
76   N.  B.  673,  afg.  Jones  v.  Klawiter,   110  111. 
App.    31.     In    action    on    account    for    goods 
sold,     where     original     petition     sought     to 
charge   two  defendants   as   partners,    amend- 
ment alleging  sale  to  one  of  them  individu- 
ally  held    not   to    set    up   a    wholly  new   and 
distinct    cause    of    action.     Padden    v.    Clark. 
124   Iowa,   94,   99  N.  W.   152.     Amended   peti- 
tion    seeking    to    redeem     from     interest     in 
land  acquired  by  defendant   under  tax  fore- 
closure    sale    after     running    of    limitations 
where  original  petition  sought  only  to  fore- 
close mortgage.     Clifford  v.  Thun   [Neb.]   104 
N.  W.  1052. 

93.  Board  of  Councilmen  of  City  of  Prank- 
fort  V.  Chinn  [Ky.]   89  S.  W.  188. 

94.  In   action    for  negligence   for    injuries 
to    passenger    amendment    setting    up    addi- 
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original."'  The  rule  that  an  amended  pleading  when  refiled  supersedes  the  original 
does  not  apply  where  the  complaint  is  not  refiled  or  offered  to  be  refiled  after  amend- 
ment during  trial,  and  refiling  is  not  demanded,  and  the  court  and  both  parties 
treat  it  as  though  it  had  been  amended  at  the  time  when  a  previous  demurrer  thereto 
was  overruled. "^  In  case  an  amended  petition  is  filed  the  original  remains  a  part  of 
the  record  and  may  be  looked  to  for  the  purpose  of  finding  whether  the  necessary 
conditions  appear  for  entertaining  the  suit.*'  New  and  separate  causes  of  action 
added  by  amendment  -do  not  relate  back."'  Withdrawal  of  a  substituted  petition 
reinstates  the  original. ""  Wliere  the  original  complaint  states  no  cause  of  action 
an  amendment  does  not  relate  back.^  A  petition  filed  on  the  loss  of  the  original 
but  abandoning  a  cause  of  action  therein  stated  is  an  amended  and  not  a  substituted 
petition,  and  accordingly  is  not  to  be  dismissed  on  the  finding  of  the  original.^ 
An  amendment  may  be  made  by  substitution  of  a  complete  amended  pleading  by 
interlineation,  or  by  filing  a  statfement  of  the  additions  and  excisions  to  be  made.' 
An  order  for  an  amendment  made  at  the  trial  to  meet  evidence  already  adduced 
need  not  be  based  on  affidavit.*  Where  parties  try  the  case  on  the  issues  framed  by 
an  amendment  without  objection,  absence  of  a  formal  order  allowing  the  amend- 
ment is  waived.'  Where  plaintiff  amends  before  answer,  notice  of  such  amendment 
must  be  served,'  but  if  the  opposite  party  is  heard  on  the  amendment,  the  fact  that 
notice  was  not  given  is  immaterial.' 

§  8.  Supplemental  pleadings.^ — The  codes  generally  provide  that,  upon  the 
application  of  either  party,  the  court  may  pei-mit  him  to  malce  a  supplemental  com- 
plaint, answer,  or  reply  alleging  material  facts  which  have  occurred  since  his  former 
pleading,  or  of  which  he  was  ignorant  at  that  time."    The  allowance  of  such  a  plead- 


tional  act  of  neffligenee  held  not  objection-  | 
able    as    failing-    to    show    in    what    manner , 
such    negligence    contributed    to    the    injury , 
when  construed  in  connection  "with  the  decla- 
ration.     Georgia    R.    &    Blec.    Co.    v.    Reeves, 
123  Ga.  69,  51  S,   B.  610. 

95.  An  amended  petition  supersedes  the 
original.  Relief  prayed  in  original  but  not 
in  amended  cannot  be  granted.  Keith  v. 
Keith  [Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  126, 
87  S.  "W.  384.  Contentions  in  the  original 
answer  not  renewed  in  the  substituted  an- 
swer will  be  treated  as  waived.  Alexander 
V    McPeck  [Mass.]  75  N.  B.  88. 

90.  Stewart  v.  Knight  &  Jillson  Co.  [Ind.] 
76    N.    B.    743. 

97.  To  see  whether  it  contains  necessary 
pverments  as    to   citizenship   to    give   federal 

lurt  jurisdiction  where  amended  petition  al- 
leges citizenship  In  present  tense  only.  To- 
ledo Traction  Co.  v.  Cameron  [C.  C.  A.]  137 
P.    48. 

98.  Turner  v.  Hamilton,  13  Wyo.  408,  80 
P.    664. 

99.  Thayer  v.  Smoky  Hollow  Coal  Co. 
[Iowa]  105  N.  "W.  1024. 

1.  Amendment  after  time  limited  to  sue  in 
support  of  adverse  claim  to  patent  of  min- 
ing location.  Keppler  v.  Becker  [Ariz.]  80 
P.  334. 

2.  Phillips  V.  Campbell  [Ky.]  86  S.  W. 
1112. 

S.  Turner  v.  Hamilton,  13  "Wyo.  408,  80 
P.  664. 

4.  Jordan  v.  Greig,  33  Colo.  360,  80  P. 
1045. 

.">.  Willman  &  Co.  v.  Alabama  Brokerage 
Co.    [Ala.]    40   So.  102. 

0.     Code,    §    3560.     Ogle    v.    Miller    [Iowa] 


104  N.  W.  502.  "Where  in  action  against  part- 
nership no  notice  of  an  amendment  stating 
a  cause  of  action  against  an  individual 
partner  was  served,  held  that  no  judgment 
could    be    rendered    against    the    latter.     Id. 

7.  Where  upon  motion  to  strike  off  or 
other  proceeding  having  that  object  in  view 
the  opposite  party  has  been  heard  as  to  the 
propriety  of  an  amendment,  the  fact  that 
he  did  not  have  notice  of  the  original  appli- 
cation to  amend  will  not  of  itself  entitle 
him  to  a  reversal  of  the  judgment.  "Weiler 
V.  Weiss,  25  Pa.  Super.  Ct.  247.  Action  of 
court  in  such  case  in  refusing  to  strike  oft 
amendment  will  be  treated  on  appeal  as 
equivalent  to  an  allowance  thereof  and  will 
be  judged  of  accordingly.     Id. 

8.  See   4   C.  L,.   1029. 

9.  Code  Civ.  Proc.  §  544.  Central  Trust 
Co.  V.  West  India  Imp.  Co.,  109  App.  Div. 
517,  96  N.  T.  S.  519.  In  equitable  action  to 
compel  return  of  certain  securities  alleged 
to  have  been  pledged  with  defendant,  held 
that  plaintiff  should  have  been  allowed  to 
file  supplemental  complaint  alleging  that 
since  the  filing  of  the  original  complaint  the 
securities  had  become  of  no  value,  and  c'han- 
ging  the  relief  demanded  to  a  judgment 
for  their  value  at  the  time  when  their  re- 
turn was  demanded.  Id.  A  supplementary 
pleading  must  allege  material  facts  occur- 
ring since  the  last  pleading.  Asher  v  Uhl 
27  Ky,  L.  R.  938.  87  S.  W.  307.  Held  that 
application  for  leave  to  serve  supplemental 
answer  setting  up  "the  exchange  of  con- 
sents to  discontinue  this  action,  and  the  ex- 
change and  delivery  of  the  general  releases 
by  the  plaintiff  herein  to  the  defendant," 
etc.,    should   have   been   granted   as   present- 
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ing  does  not  in  any  way  involve  a  determination  that  the  party  is  entitled  to  any 
other  or  different  relief  in  consequence  of  the  facts  thus  pleaded,  and  it  should  be 
allowed  in  the  absence  of  good  cause  to  the  contrary  shown  by  the  opposite  party.^" 
Mere  delay  in  making  the  motion  should  not  of  itself  be  allowed  to  defeat  the  ap- 
plication in  the  absence  of  a  showing  of  resulting  prejudice  to  the  other  party. ^* 
A  supplemental  answer  which  states  the  substance  of  a  good  defense,  however  de- 
fectively, should  be  allowed  to  be  filed.^^  A  supplemental  pleading  cannot  be  filed 
after  decision,^'  and  one  filed  oiit  of  time  without  leave  is  properly  stricken.^'* 

§  9.  Motions  upon  the  pleadings." — Motions  to  strike  out  part  of  a  pleading^" 
or  to  make  more  definite  and  certain  are  addressed  to  the  discretion  of  the  trial 
court.^''  Such  motion  should  be  made  in  writing,^^  before  trial,'^"  and  must 
specifically  point  out  the  defect.^"  A  motion  to  strike  out  alleged  irrelevant  mat- 
ter must  be  heard  upon  the  pleadings  alone.^^  Where  the  irrelevancy  of  certain 
allegations  appears  from  the  pleadings,  the  notice  of  motion  to  strike  need  not  allege 
that  the  moving  party  is  aggrieved  thereby.^^  A  motion  to  dismiss  the  complaint 
upon  the  ground  that  it  does  not  state  facts  sufficient  to  constitute  a  cause  of  action 
is  similar  in  effect  to  a  demurrer  on  that  ground,  and  admits  all  the  allegations  of 
the  complaint.^*  A  motion  to  strike  an  answer  as  a  whole  is  properly  denied  where 
a  portion  of  the  matter   alleged  therein  is  properly  pleaded.^*     Where,   after   a 


ing-  most  convenient  way  In  whicb  to  ob- 
tain adjudication  upon  defense  claimed  to 
be  bar  to  further  prosecution  of  the  action. 
Tucker  v.  Dudley,  93  N.  T.  S.  355.  Where 
city  was  made  party  to  suit  to  foreclose 
mortgage  because  it  claimed  lien  under 
certain  special  asses.*?ments  which  petition 
alleged  were  junior  and  void,  held  that  sup- 
plemental petition  alleging  that  since  com- 
mencement of  the  action  plaintiffs  had  re- 
covered Judgment  and  a  decree  of  fore- 
closure against  the  mortgagor,  but  that  ac- 
tion had  been  continued  as  to  the  city,  and 
asking  that  assessment  be  canceled,  did  not 
introduce  a  new  cause  of  action  in  so  far 
as  questions  of  priority  of  lien  and  right  to 
redeem  -were  concerned.  Citizens'  State 
Bank  v.  Jess,  127  Iowa,  450,  103  N.  W.  471. 
No  ground  exists  for  striking  a  supplement- 
al petition  from  the  flies,  where  it  adds 
nothing-  to  the  allegations  of  the  original 
petition  except  failure  to  satisfy  the  judg- 
ment on  execution.  Scofleld  v.  Excelsior 
Oil  Co.,    6   Ohio  C.   C.    (N.   S.)    169. 

10.  Central  Trust  Co.  v.  "West  India  Imp. 
Co.,  109  App.  Div.   517,   98  N.  T.  S.   519. 

11.  Plaintiff  held  not  guilty  of  laches. 
Central  Trust  Co.  v.  West  India  Imp.  Co., 
109   App.  Div.   517,   96  N.    T.    S.   519. 

12.  Burnett   v.    Kirk    [Wash.]    80    P.    855. 

13.  Richardson  v.  Johnson  [La.]  39  So. 
449.  No  motion  can  be  made  for  leave  to 
file  supplemental  pleading  pending  an  ap- 
peal for  a  judgment  against  plaintiff.  Cen- 
tral Trust  Co.  v.  West  India  Imp.  Co.,  109 
App.  Div.   517,   96  N.   T.   S.   519. 

14.  Braxton    v.    Liddon    [Fla.]    38    i3o.    717. 

15.  See    4    C.   D.    1031. 

16.  The  granting  or  denying  of  a  motion 
to  strike  out  matter  alleged  to  be  irrelevant 
or  immaterial  is  discretionary  (In  re  City 
of  New  York,  48  Misc.  602,  96  N.  T.  S.  554), 
but  the  power  should  be  exercised  with  re- 
luctance and  caution  (Id.).  Held  that 
allegation  in  petition  in  condemnation  pro- 
ceedings that  It  was  in  fact  necessary  to 
acquire  the  property  would  not  be  stricken 
as    superfluous    though    It   was   also    alleged 


that  such  necessity  had  been  determined  in 
the  statutory  manner,  it  not  appearing  that 
moving  party  could  be  harmed  thereby.     Id. 

17.  Berg  V.  Humptulips  Boom  &  River 
Imp.  Co.,  38  Wash.  342,  80  P.  528.  The  dis- 
position of  a  motion  to  make  more  definite 
and  certain  is  ordinarily  discretionary  with 
the  trial  court.  Motion  in  action  to  enforce 
double  liability  of  stockholder,  that  plaintiff 
be  required  to  specify  dates  and  numbers  of 
certificates  of  stock  held  by  defendant  held 
properly  denied,  since  defendant  was  pre- 
sumed to  have  better  knowledge  of  stock 
than  plaintiff,  and  averment  by  latter  of 
amount  with  which  it  charged  him  was  suf- 
ficiently specific.  Harrison  v.  Remington 
Paper  Co.  [C.  C.  A.]  140  P.  385. 

18.  Lindley  v.  Kemp  [Ind.  App.]  76  N.  B. 
798;  Ray  v,  Pecos,  etc.,  R.  Co.  [Tex.  Civ. 
App.]    13   Tex.   Ct.    Rep.    582.    88    S.   W.    466. 

19.  Can  only  De  made  at  trial  when  can- 
not be  made  good  by  amendment.  Every 
reasonable  presumption  in  favor  of  its  val- 
idity "will  be  indulged  in.  Strait  v.  Eureka, 
17  S.  D.  326,  96  N.  W.  695.  Motion  by  de- 
fendant to  strike  out  a  part  of  the  answer 
comes  too  late  when  made  after  the  direc- 
tion of  a  verdict.  Uzzell  v.  Horn  [S.  C]  51 
S.   E.    253. 

20.  Motion  to  reform.  Hubbard  v.  An- 
derson [Fla.]  39  So.  107.  Acts  1903,  c.  193,  § 
2.  Mere  reference  to  words  by  references 
to  pages  and  lines  of  complaint  held  insuf- 
ficient in  motion  to  strike.  Lindley  v. 
Kemp    [Ind.    App.]    76    N.    B.    798. 

21.  Judgment  roll  cannot  be  considered. 
Nerval  v.  Haug,  48  Misc.  198.  96  N.  T.  S.  708. 

22.  Gadsden  v.  Catawba  Water  Power  Co. 
[S.   C]    51   S.    E.    121. 

23.  Rothman  v.  Kosower,  48  Misc.  538,  96 
N.    T.    S.    268. 

24.  Motion  to  strike  answer  interposed 
in  district  court  because  allegations  were 
not  in  issue  in  justice  court,  from  which 
case  had  been  appealed,  held  properly  de- 
nied, where  only  a  part  of  the  allegations 
set  up  new  matter.  McGinnis  v.  Johnson  Co. 
[Neb.]   104  N.  W.  869. 
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motion  to  make  the  complaint  more'  specific  has  heen  sustained  in  part  and  over- 
ruled in  part,  an  amended  complaint  is  filed,  and  the  record  fails  to  show  that  any 
such  motion  was  filed  as  to  it,  no  question  as  to  the  motion  is  presented  by  defend- 
ant's appeal.^^ 

§  10.  Right  to  object^  and  mode  of  asserting  defenses  and  objections;  wheth- 
er by  demurrer,  motion,  etc.^^ — Want  of  jurisdiction  not  apparent  on  the  face  of  the 
complaint  is  to  be  set  up  by  answer  or  plea.^'^ 

Objections  to  process  or  to  the  service  thereof  are  to  be  taken  by  motion^*  or 
plea  in  abatement,^''  not  by  demurrer.^" 

Objection  to  parties  for  want  of  capacity  to  sue  is  available  on  special  de- 
murrer,'^ but  does  not  amount  to  a  failure  to  state  a  cause  of  aetion.^^  The  ob- 
jection that  the  party  proceeded  against  is  wrongly  named  should  be  taken  by  plea  in 
abatement,  and  not  by  motion  to  dismiss.'^  Misjoinder  of  parties  is  to  be  reached 
by  motion'*  or  plea  in  abatement,'"  not  by  demurrer.'*  It  cannot  be  taken  for  the 
first  time  at  the  trial.'^ 


25.     City     of    Vincennes     v.     Spees     Ilnd. 
App.]   74  N.  B.   277. 
aa.     See  4  C.  L.  1031. 

27.  Lack  of.  jurisdiction  of  the  subject- 
matter  may  be  set  up  in  the  ansTver  to  the 
merits.  Though  want  of  jurisdiction  of  the 
person  can  only  be  raised  by  plea.  Duke 
V.  Duke  [N.  J.  Bq.]  62  A.  466.  Where  dec- 
laration in  action  by  partnership  in  Federal 
court  averred  that  members  thereof  were 
all  citizens  of  Michigan,  defendant  held, 
under  Illinois  practice,  entitled  to  challenge 
such  averment  by  plea  in  abatement.  Tonk- 
erman  Co.  v.  Fullers'  Adv.  Ag.,  135  P.  613. 
When  not  apparent  on  the  face  of  the  rec- 
ord, want  of  jurisdiction  may  be  pleaded 
with  other  defenses  in  the  answer.  Ap- 
pearance before  justice  for  purpose  of  hav- 
ing judgment  set  aside  Is  not  waiver  of  due 
service  of  process  in  such  case  (TempUn  v. 
Kimsey  [Neb.]  105  N.  W.  89),  and  defend- 
ant is  not  deprived  of  the  right  to  so  plead 
it  by  reason  of  the  fact  that  he  first  raised 
the  question  on  a  special  appearance  and 
that  his  objections  were  then  overruled 
(Id.).  Fact  that  he  appeared  specially  in 
justice  court  does  not  preclude  him  from 
Interposing  plea  to  jurisdiction  on  appeal 
to    district   court.     Id. 

28.  Any  defect  in  a  writ,  its  service  or 
return,  which  is  apparent  from  an  inspec- 
tion of  the  record,  may  be  taken  advantage 
of  by  motion.  Willard  v.  Zehr,  215  111.  148, 
74  N.  B.  107. 

29.  An  objection  founded  on  extrinsic 
facts  must  be  pleaded  in  abatement.  Wil- 
lard v.  Zehr,  215  111.  148,  74  .N.  E.  107.  It 
is  within  the  discretion  of  the  court  to  per- 
mit the  filing  of  a  plea  in  abatement  based 
on  the  same  facts  as  an  overruled  motion 
to  set  aside  the  service  of  process.  Dozier 
Lumber  Co.  v.  Smith-Isburgh  Lumber  Co. 
[Ala.]  39  So.  714.  A  plea  in  abatement  to 
the  service  of  an  alias  subpoena  may  be 
stricken  off  on  motion  when  not  supported 
by  depositions  taken  in  accordance  with  the 
rules  of  court.  Scott  v.  Stockholders'  Oil 
Co.,   135  F.   892. 

30.  Objection  to  involuntary  bankruptcy 
petition  for  insuflicient  service  of  process 
can  be  raised  only  by  motion,  or  by  defense 
at  the  trial  and  not  by  demurrer.  In  re 
Seaboard  Fire  Underwriters,   137   F.   987. 


31.  Defect  of  parties  must  be  reached 
by  special  demurrer.  Gragg  v.  Home  Ins. 
Co.  [Ky.]  90  S.  W.  1045.  A  defect  of  parties 
must  be  taken  advantage  of  by  demurrer  if 
apparent  on  the  face  of  the  complaint 
[Code  Civ.  Proc.  §  488]  (Rose  v.  Mer- 
chants' Trust  Co.,  96  N.  T.  946),  and  by  an- 
swer if  tiot  so  apparent  [Code  Civ.  Proc.  § 
498]  (Id.).  Objection  to  an  administrator 
bringing  suit  for  wrongful  death  of  the 
intestate  must  be  taken  by  demurrer  as  for 
want  of  legal  capacity  to  sue,  or  by  special 
denial.  Coney  Island  Co.  v.  Mitsch,  3  Ohio 
N.  P.  (N.  S.)  81.  Question  of  the  capacity 
of  one  to  sue  for  recovery  from  a  village 
treasurer  of  interest  on  public  funds  col- 
lected by  him,  can  be  raised  by  special 
demurrer  but  must  be  specially  assigned. 
Nicholson  v.  Maile,  3  Ohio  N.  P.  (N.  S.)  201. 
Where  petition  in  suit  instituted  by  one  as 
next  friend  of  an  insane  person  does  not 
show  that  latter  has  no  guardian,  or  allege 
any  reason  why  suit  should  be  brought  by 
next  friend  rather  than  guardian,  objec- 
tion may  be  made  by  special  demurrer,  and, 
when  so  taken,  action  will  be  dismissed  in 
the  absence  of  appropriate  amendment. 
Stanley  v.  Stanley,  123  Ga.  122,  51  S.  E.  287. 
Under  Code  1902,  §  165,  subd.  6,  the  objec- 
tion that  it  appears  on  the  face  of  the 
complaint  that  plaintiff  has  no  legal  capaci- 
ty to  sue,  because  the  action  does  not  sur- 
vive, cannot  be  raised  by  an  oral  demurrer 
at  the  trial.  Duke  v.  Postal  Tel.  Cable  Co. 
[S.   C]  50  S.  B.   675. 

32.  Failure  of  a  complaint  by  a  foreign 
corporation  doing  business  in  the  state  to 
allege  due  authority  to  do  so  does  not  af- 
fect the  substance  of  plaintiff's  claim,  and 
hence  does  not  render  the  complaint  de- 
murrable on  the  ground  that  it  fails  to 
state  a  cause  of  action  (Emmerich  Co.  v. 
Sloane,  46  Misc.  513,  95  N.  T.  S.  39),  but  it 
is  demurrable  for  want  of  legal  capacity  to 
sue  (Portland  Co.  v.  Hall,  95  N.  Y.  S.  36). 
Where  it  affirmatively  appears  that  it  has 
not  secured  certificate  of  authority  requir- 
ed by  Laws  1892,  p.  1805,  c.  687,  §  15.  Em- 
merich Co.  V.  Sloane,  46  Misc.  513,  95  N.  Y. 
39. 

33.  Application  for  mandamus.  Objec- 
tion is  dilatory.  Mcintosh  County  Com'rs 
V.  Aiken  Canning  Co.,  123    Ga.  647,  51  S.  E.  585. 
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Misjoinder  of  caitse  of  action  is  ordinarily  ground  of  demurrer.'^  If  the  objec- 
tion is  to  the  manner  of  statement  only,  a  motion  to  separate  lies.^^  ■ 

Scandalous/"  irrelevant, '^^  sham  and  frivolous  matter,  is  reached  by  motion  to 
strike." 

Formal  defects  are  ordinarily  ground  only  for  a  motion  to  require  their  cor- 
rection/^ not  for  demurrer^*  except  where  special  demurrers  are  authorized.'*" 

Uncertainty  is  ground  for  a  motion  to  make  more  definite  and  certain/"  but 
not  for  demurrer.*^ 


34.  Objection  on  ground  of  misjoinder  of 
parties  sliould  be  taken  by  motion.  Boon- 
ville  Nat.  Bank  v.  Blakey  [Ind.]  76  N.  B. 
529.  Under  Code,  §§  3545-3549  misjoinder 
of  parties  or  causes  of  action  can  only  be 
laised  by  motion.  Mitchell  v.  McLeod,  127 
Iowa,  733,  104  N.  W.  349. 

35.  Nonjoinder  of  a  party  defendant, 
when  not  patent  upon  the  record,  should  be 
pleaded  in  abatement.  Mueller  &  Co.  v. 
Klnkead,  113  111.  App.  132. 

36.  Obiections  on  the  ground  of  misjoin- 
der of  parties  and  causes  of  action  cannot 
ordinarily  be  raised  by  demurrer,  but  the 
remedy  is  by  motion.  Citizens'  State  Bank 
V.  Jess,  127  Iowa,  450,  103  N.  W.  471;  Lan- 
caster County  V.  State  [Neb.]  104  N.  W.  187. 

37.  Objection  to  joinder  jn  one  action  of 
three  persons  Interested  in  recovery  against 
railroad  for  negligently  setting  fires  held 
waived  where  it  was  not  raised  by  demurrer 
or  answer  as  required  by  Code  Civ.  Proc. 
§§  498,  499.  Jacobs  v.  New  York,  etc.,  R. 
Co.,  107  App.  Div.   134,  94  N.  T.  S.  954. 

38.  Duplicity  in  a  count  must  be  taken 
advantage  of  by  special  demurrer  and  can- 
not be  made  the  subject  of  objection  at  the 
trial.  Objection  that  declaration  In  action 
for  personal  injuries  alleges  the  existence 
of  the  relation  of  master  and  servant  be- 
tween defendant  and  plaintiff,  and  also  that 
defendant  occupied  the  relation  of  owner 
of  premises  toward  plaintiff,  cannot  be 
reached  by  motion  to  direct  verdict.  Doug- 
las V.  Marsh  [Mich.]  12  Det.  Leg.  N.  459, 
104  N.  W.  «24.  Misjoinder  of  counts  will 
support  a  demurrer  to  the  whole  declara- 
tion. Ricardo  v.  News  Pub.  Co.  [N.  J.  Law] 
62  A.  301.  Duplicity  in  a  count  of  the  dec- 
laration must  be  taken  advantage  of  by  de- 
murrer and  not  by  motion  to  compel  an 
election.  Lewes  v.  Crane  [Vt.]  62  A.  60. 
"Where  plaintiff  claims  that  the  complaint 
states  a  single  cause  of  action  only,  and 
defendants  that  several  causes  are  improp- 
erly united,  the  question  should  be  raised 
by  demurrer,  and  cannot  be  raised  by  a 
motion  to  compel  a  separate  statement  of 
causes  of  action.  Weed  v.  First  Nat. 
Bank,  106  App.  Div.  285,  94  N.  T.  S.  681. 

39.  Where  two  causes  of  action  are  stat- 
ed in  one  count,  the  remedy  is  by  motion 
to  require  an  election.  McHugh  v.  St. 
Louis  Transit  Co.,  190  Mo.  85,  88  S.  W.  853. 
In  case  more  than  one  cause  of  action  is 
stated  in  the  complaint  the  remedy  is  by 
demurrer  for  misjoinder  or  a  motion  to 
separate  into  paragraphs,  and  not  by  a  de- 
murrer for  want  of  facts.  State  v.  Petersen 
[Ind.  App.]   75  N.  B.   602. 

40.  Complaint  in  action  for  damages  for 
deprivation  of  civil  rights,  which  had  pre- 
viously been   determined   not  to   state  cause 


of  action,  stricken.  Wadleigh  v.  Newhall, 
136  F.  941.  If  the  .entire  answer  is  not 
scandalous,  it  should  not  be  stricken  from 
the  files,  nor  should  defendant  be  required 
to  surrender  the  original  to  plaintiff's  at- 
torney for  cancellation,  or  to  serve  an 
amended  pleading,  but  the  scandalous,  ir- 
relevant, and  redundant  matter  merely 
should  be  stricken. .  Persch  v.  Weideman, 
106   App.    Div.    553,   94  N.   T.   S.    800. 

41.  Mills  V.  Territory  [N.  M.]  81  P.  447. 
Irrelevant  or  redundant  matter  may  be 
stricken  out  on  motion  of  any  party  ag- 
grieved thereby.  Code  Civ.  Proc.  1902,  § 
181.  Alexander  v.  Du  Bose  [S.  C]  52  S.  E. 
786.  Irrelevant  averments  are  properly 
stricken  out  but  refusal  to  strike  is  harm- 
less. Vandiver  &  Co.  v.  Waller  [Ala.]  39 
So.  136.  Where  the  general  issue  is  pleaded, 
a  special  plea  presenting  matter  admissible 
thereunder  should  be  stricken.  Hubbard  v. 
Anderson  [Fla.]  39  So.  107.  Where  a  com- 
plaint mingles  irrelevant  and  improper  al- 
legations with  proper  ones,  the  remedy  is 
by  motion  to  strike  and  not  by  demurrer. 
Tittle  V.  Kennedy  [S.  C]  50  S.  E.  544.  Ir- 
relevant or  redundant  matter  may  be  strick- 
en on  motion  of  any  person  aggrieved  there- 
by. Code  Civ.  Proc.  1902,  §  181.  Gadsden 
V.  Catawba  Water  Power  Co.  [S.  C]  51  S. 
E.  121. 

42.  Mills  V.  Territory  [N.  M.]  81  P.  447. 
A  sham  answer  may  be  stricken  out,  even 
though  verified.  State  v.  Webber  [Minn.] 
105  N.  W.  490.  A  motion  to  dismiss  and 
strike  from  the  flies  a  case  on  the  ground 
that  it  Is  frivolous  and  vexatious  will  not  be 
entertained  when  first  presented  on  appeal. 
Motion  is  based  on  allegations  of  the  com- 
plaint and  is  in  the  nature  of  a  demurrer 
thereto.  Fishburne  v.  Mlnott  [S.  C]  52  S.  E. 
648. 

43.  A  plea  should  not  be  stricken  out  for 
formal  defects  curable  by  amendment.  Hub- 
bard V.  Anderson   [Fla.]   39  So.  107. 

44.  Defects  of  form  rather  than  substance 
should  be  taken  advantage  of  by  motion  to 
strike  out  and  not  by  demurrer.  Improper 
joinder  of  parties.  Ricardo  v.  News  Pub. 
Co.  [N.  J.  Law]  62  A.  301.  Where,  two  causes 
of  action  are  embraced  in  a  single  count 
which  might  have  been  joined  in  separate 
counts,  demurrer  will  not  lie.  Gaw  v.  Allen, 
112  Mo.  App.  711,  87  S.  W.  590.  The  remedy 
for  failure  to  verify  is  by  motion  to  strike 
from  the  files,  not  by  demurrer.  Turner  v. 
Hamilton,  13  Wyo.  408,  80  P.  664.  Failure 
to   verify   is    not  ground   of   demurrer.     Id. 

45.  Defects  of  form  must  be  taken  advan- 
tage of  by  special  demurrer  filed  at  the  first 
term.  Misininder  of  causes  of  action  in  fa- 
vor of  different  plaintiffs.  Georgia  R.  & 
Banking  Co.  v.  Tice  [Ga.]   52  S.  E.  916.     Mat- 
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ters  of  form  can  be  reached  only  by  special 
demurrer.  General  demurrer  does  not  reach 
ai'gumentativeness  in  pleading-,  Wright  v. 
Craig-,   116   III.   App.   493. 

46:  In  a  proceeding  to  establish  a  pre- 
ferred claim  in  a  receivership  proceeding  up- 
on the  proceeds  of  goods  alleged  to  have 
been  obtained  through  false  and  fraudulent 
representations  and  with  intent  not  to  pay 
for  them,  where  petition  of  intervention  at- 
tempts to  set  out  the  exact  claim  made, 
an  objection  that  it  is  not  sufficiently  specific 
can  only  be  reached  by  motion.  Seeley  v. 
Seeley-Howe-LeVan  Co.  [Iowa]  105  N.  W. 
380. 

47.  Petition  for  partition  held  good 
against  demurrer  though  subject  to  motion 
to  make  more  certain.  Shetterly  v.  Axt 
[Ind.  App.]  76  N.  E.  901.  That  in  alleging 
the  date  of  a  conversion  the  day  of  the 
month  is  left  blank  is  not  ground  of  demur- 
rer. Peacock  v.  Peaster  £Fla.]  40  So.  74. 
Failure  to  specify  with  sufficient  particu- 
larity the  breaches  of  contract  relied  on 
can  be  taken  advantage  of  only  by  motion 
to  strike  out  the  count,  and  not  by  demurrer. 
Harper  v.  Essex  County  Park  Commission 
[N.  J.  Law]  62  A.  384.  If  by  any  fair  in- 
tendment a  cause  of  action  appears  from 
the  allegations  of  a  complaint,  it  is  not  de- 
murrable because  it  is  ambiguous  and  un- 
certain. St.  Louis,  etc.,  R.  Co.  v.  Moss  [Ark.] 
86  S.  W.  828.  Fact  that  declaration  charges 
various  grounds  of  negligence  and  avers 
that  each  was  proximate  cause  of  the  injury 
complained  of  does  not  render  it  demurrable 
because  it  leaves  defendant  ignorant  of  the 
particular  ground  relied  on,  but  he  may 
guard  against  surprise  in  such  case  by  de- 
manding a  more  specific  statement  of  the 
real  ground  of  complaint,  under  Code  1904, 
I  3249.  Pocahontas  Collieries  Co.  v.  Rukas' 
Adm'r  [Va.]  51  S.  E.  449.  Objection  that  al- 
legations as  to  negligence  are  vague  and 
indefinite  must  be  taken  by  demurrer.  At- 
lanta R.  &  Power  Co.  v.  Johnson,  120  Ga. 
908,  48  S.  E.  389.  Indefiniteness  of  aver- 
ment is  to  be  reached  by  motion  not  by  gen- 
eral demurrer.  Butler  v.  Conwell  [Wyo.] 
82  P.  950.  The  technical  defect  of  an  aver- 
ment being  argumentative  cannot  be  reach- 
ed by  general  demurrer.  Lloyd  v.  Travelers 
Protective  Ass'n,  115  111.  App.  39.  Failure  to 
definitely  describe  the, road  obstruction  of 
which  it  is  sought  to  enjoin  is  ground  for 
motion  to  make  definite  and  certain,  but 
not  for  demurrer.  Smoot  v.  Wainscott  [Ky.] 
89  S.  W.  176.  Where  complaint  states  facts 
sufficient  to  constitute  cause  of  action,  but 
is  so  constructed  as  to  render  it  difficult  to 
determine  the  theory  intended  by  the  plead- 
er, the  remedy  is  by  motion  to  make  more 
certain,  and  not  by  demurrer.  State  v.  Pe- 
tersen [Ind.  App.]  75  N.  E.  602.  Objection 
to  cross  complaint  seeking  reformation  of 
contract  sued  on  that  it  failed  to  clearly 
and  definitely  point  out  the  alleged  mistake 
should  be  raised  by  motion  to  make  more 
specific,  and  is  not  a  ground  for  demurrer. 
Nichols  &  Shepard  Co.  v.  Berning  [Ind.  App.] 
76  N.  B.  776.     If  the  ultimate  facts  relied  on 


are  not  stated  with  sufficient  certainty,  the 
remedy  is  by  motion.  Does  not  render 
pleading  bad  on  demurrer.  Western  Travel- 
ers' Ace.  Ass'n  V.  Munson  [Neb.]  103  N.  W. 
688.  Fact  that  negligence  relied  on  and  the 
nature  of  plaintiff's  injuries  are  pleaded  too 
generally  must  be  taken  advantage  of  by 
motion  to  make  more  definite  and  certain, 
and  is  not  ground  for  demurrer.  Casey  v. 
American  Bridge  Co.    [Minn.]    103  N.  W.   623. 

48.  Objection  to  a  plea  insufficient  in  law 
may  be  taken  by  motion  to  strike  or  demur- 
rer, or  by  objection  to  the  evidence  offered 
in  support  of  it.  First  method  is  better 
practice.  Walden  v.  Walden  [Ga.]  52  S.  B. 
323. 

49.  An  objection  that  part  of  the  damages 
claimed  are  speculative  cannot  be  raised  by 
demurrer.  Armour  Packing  Co.  v.  Vietch- 
Young  Produce  Co.  [Ala.]  39  So.  680.  That 
special  damages  are  insufficiently  alleged 
a,nd  a  wrong  measure  of  damages  prayed  is 
no  ground  for  demurrer.  Shropshire  v. 
Adams  [Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  540, 
89  S.  W.  448.  (5nly  total  insufficiency  of  a 
pleader  will  avail  on  objection  to  the  recep- 
tion of  evidence  under  it.  St.  Louis  S.  W.  R. 
Co.  V.  Rollins  [Tex.  Civ.  App.]  14  Tex.  Ct. 
Rep.   82,  89  S.  W.  1099. 

50.  The  failure  of  the  complaint  to  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion should  be  taken  advantage  of  by  de- 
murrer rather  than  by  answer.  Appears  on 
face  of  complaint  and  hence  should  be  taken 
ad\'antage  of  by  demurrer  under  Code  Civ. 
Proc.  §  498.  Also  it  is  not  a  denial  of  the 
allegations  of  the  complaint  or  a  statement 
of  new  matter  by  way  of  defense  or  coun- 
terclaim and  hence  cannot  be  included  in 
the  answer  under  Id.  §  500.  Jackson  v.  Sav- 
age, 109  App.  Div.  556,  96  N.  Y.  S.  366.  A 
defense  complete  In  itself  cannot  be  strick- 
en on  motion  as  irrelevant,  even  though  it 
ia  insufficient  but  the  remedy  in  such  case 
is  by  demurrer.  Noval  v.  Haug.  48  Misc.  198, 
96  N.  Y.  S.  708.  Omission  from  the  narr.  of 
proper  averments  of  a  consideration  for  con- 
tract sued  on  may  be  raised  by  demurrer. 
Dryden  v.  Barnes  [Md.]  61  A.  342.  The 
validity  of  a  defense  set  up  in  the  answer 
should  be  determined  by  demurrer  or  upon 
the  trial,  and  not  by  a  motion  to  strike  it 
out  as  irrelevant.  Rankin  v.  Bush-Brown, 
108  App.  Div.  294,  95  N.  Y.  S.  719.  Code  Civ. 
Proc.  5  545,  authorizing  the  court  to  strike 
out  irrelevant  or  redundant  matter,  applies 
to  allegations  which  are  irrelevant  or  re- 
dundant to  the  cause  of  action  or  defense 
pleaded,  and  does  not  authorize  the  deter- 
mination of  the  validity  of  a  defense  on  a 
motion  to  strike.  Rankin  v.  Bush,  108  App. 
Div.  295,  95  N.  Y.  S.  718.  Failure  to  set  out 
the  indorsements  in  an  action  on  a  note,  or 
to  state  that  tliere  are  no  indorsements',  is 
a  defect  to  be  reached  by  motion  and  not  by 
demurrer.     Schick  v.  Ott,  7  Ohio  C.  C.  (N.  S.) 

.51.  Failure  of  a  pleading  to  state  facts 
sufficient  may  be  raised  by  objection  to  evi- 
dence as  well  as  by  demurrer.  Fraud  alleg- 
ed as  mere  conclusion.     Barber  Asphalt  Pav 
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Co.  V.  Field,  188  Mo.  182,  86  S.  W.  860.  Plain 
tiffs  are  not  bound  to  demur  to  the  answer 
but  the  objection  to  the  sufficiency  of  the 
facts  which  might  have  been  so  raised  may 
be  raised  by  objections  to  the  sufBoiency  of 
the  evidence.  Zuelly  v.  Casper  [Ind.  App.j 
76  N.  B.  646.  Striking-  out  of  affirmative  al- 
legations of  the  answer,  which  were  ex- 
planatory of  denials  therein,  on  plaintiff's 
motion  held  not  to  justify  plaintiff  in  ob- 
jecting to  evidence  In  support  of  facts  alleg- 
ed therein  which  were  relevant  under  the 
denials.  Precluded  by  his  own  conduct  from 
claiming  that  facts  relevant  to  issue  raised 
by  denials  should  have,  in  fairness,  been 
pleaded.  Wilmot  v.  McPadden  [Conn.]  61 
A.  1069. 

5a.  A  defect  of  substance  may  be  raised 
by  a  request  for  a  ruling  that  proof  of  all 
allegations  pleaded  does  not  entitle  plain- 
tiffs to  recover.  Failure  in  action  for 
wrongful  death  under  Rev.  Laws,  c.  171,  5 
2,  to  allege  that  deceased  left  either  wid'ow, 
children,  or  next  of  kin.  Oulighan  v.  But- 
ler [Mass.]  75  N.  E.  726.  Only  such  faults  in 
a  count  as  would  render  it  insufficient  to 
support  the  judgment  can  be  reached  by  in- 
structions to  disregard  it.  F'eldman  v.  Sel- 
lig,  110  111.  App.  130.  Proper  basis  of  mo- 
tion to  instruct  jury  to  disregard  certain 
counts  is  that  they  are  faulty,  and  not  that 
there  is  a  variance  or  insufficiency  of  proof. 
Chicago,  "W.  &  V.  Coal  Co.  v.  Moran,  110 
111.  App.  664.  The  court  may  instruct  the 
jury  to  return  a  verdict  for  defendant 
though  he  has  pleaded  to  the  declaration,  if 
each  count  of  such  declaration  is  so  defec- 
tive that  with  all  the  intendments  in  its 
favor  that  It  could  not  support  a  judgment 
after  verdict,   under  Prac.  Act,  |   51,   R.   S.   c. 

110,  authorizing  application  for  instruction 
to  disregard  faulty  counts  (Owens  v.  Le- 
high Valley  Coal  Co.,  115  111.  App.  142), 
but  the  jury  cannot  be  instructed  to  disre- 
gard a  count  the  defects  in  which  would  be 
cured    by   verdict    (Id.). 

53.  A  judgment  cannot  be  arrested  for 
any  mispleading  or  insufficient  pleading. 
Act  "Amendments  and  Jeofails,"  §  6.  Illi- 
nois Terra  Cotta  Lumber  Co.  v.  Hanley,   116 

111.  App.  359.  It  is  only  where  a  declara- 
tion is  so  defective  that  it  will  not  sustain 
a  judgment  that  such  an  objection  may  be 
availed  of  on  motion  in  arrest  in  the  trial 
court  or  on  error  or  appeal.  Id.  On  motion  in 
arrest  the  court  will  intend  that  every  ma- 
terial fact  alleged  in  the  declaration,  or 
fairly  and  reasonably  Inferable  from  Its 
allegations,  was  proved  at  the  trial;  and  if 
from  the  issue  the  fact  omitted  and  fairly 
inferable  from  the  facts  alleged  may  fairly 
be  presumed  to  have  been  proved  the  judg- 
m.ent  will  not  be  arrested.  Id.  Failure  of 
declaration  to  allege  that  breaking  and  col- 
lapse of  scaffold  which  caused  the  injury 
was  result  of  its  defective  condition  cannot 
be  so  taken  advantage  of,  that  statement 
being  fairly  Inferable  from  what  Is  al- 
leged.    Id. 


54.  Payment  is  a  question  of  fact  and 
must  be  set  up  by  answer,  not  by  demurrer. 
It  was  claimed  that  account  filed  with  com- 
plaint showed  payments  which  should  have 
been  applied  to  extinguish  the  claim  sued 
on.  Dean  v.  Boyd  [Miss.]  38  So.  297.  A 
defense  that  the  action  has  been  premature- 
ly- commenced  should  be  pleaded  in  bar  if 
based  upon  the  instrument  in  suit  (The 
American  Home  Circle  v.  Schumm,  111  111. 
App.  316),  but  can  only  be  availed  of  by 
plea  in  abatement  if  based  upon  transac- 
tion extraneous  of  such  instrument,  as  where 
time  of  payment  of  benefit  certificate  is 
extended  by  subsequent  agreement  (Id.). 
Contract  limitations  should  be  taken  ad- 
vantage of  by  plea.  Gaston  v.  Modern 
Woodmen  of  America,  116  111.  App.  291. 
Where  plea  in  abatement  and  plea  in  bar 
are  filed  together  the  former  will  be  strick- 
en off.  Southern  Bldg.  &  Loan  Ass'n  v. 
Pennsylvania  Fire  Ins.  Co.,  23  Pa.  Super. 
Ct.  88.  The  statute  of  limitations  must  be 
set  up  by  plea.  Cannot  be  raised  by  demur- 
rer or  motion  in  arrest  of  judgment.  Rich 
V.  Scalio,  115  111.  App.  166;  Gatlln  v.  Vaut 
[Ind  T.]  91  S.  W.  38.  Matter  of  confession 
and  avoidance  based  on  invalidity  of  con- 
tract sued  on.  Miller  v.  Donovan  [Idaho] 
83  P.  608.  In  equity  the  defense  that  there 
is  an  adequate  remedy  at  law  cannot  be 
availed  of  unless  pleaded.  Rose  v.  Mer- 
chants' Trust  Co.,  96  N.  T.  S.  946.  Pendency 
of  former  action  when  apparent  is  ground 
for  demurrer  but  otherwise  remedy  is  by 
plea  in  abatement.  City  of  La  Porte  v.  Scott 
[Ind.]    76   N.    E.  -878. 

.55.     See   4  C.  L.   1038. 

56.  Dilatory  pleas  must  be  urged  at  the 
first  opportunity.  Plea  that  suit  was  prema- 
turely brought,  which  is  in  the  nature  of 
a  plea  in  abatement.  Grand  Lodge  v.  Ohn- 
stein,  110  111.   App.    312. 

57.  A  plea  to  the  jurisdiction  is  waived 
by  a  failure  to  act  promptly  in  having  it  dis- 
posed of,  or  by  taking  any  steps  looking  to 
a  trial  of  the  cause  on  the  merits.  Defend- 
ant held  to  have  waived  plea  to  jurisdiction 
by  delay,  and  by  pleading  to  the  merits. 
Daley  v.   Iselin,    212  Pa.    279,    61   A.   919. 

.58.  Bell  V.  Thompson,  147  Cal.  689,  82  P. 
327;  Flood  v.  Templeton  [Cal.]  83  P.  148; 
Wright  V.  Teutonia  Ins.  Co.  [N.  C]  51  S.  E. 
55.  Complaint  averred  injury  to  and  death 
of  "plaintiff,"  instead  of  "plaintiff's  intes- 
tate." Trott  V.  Birmingham  R.,  Light  -& 
Power  Co.  [Ala.]  39  So.  716.  Pleading  over 
after  the  overruling  of  a  demurrer  does 
rot  preclude  defendant  from  contending  on 
appeal  that  tho  declaration,  aided  by  the 
verdict,  does  not  state  a  cause  of  action  and 
is  Insufficient  to  support  a  judgment.  Chi- 
cago, etc.,  R.  Co.  V.  People,  217  111.  164.  75 
N,  E.  368.  An  order  made  under  a  defective 
complaint  is  not  reversible  because  the  com- 
plaint is  merely  defective.  It  must  appear 
that  complainant  has  no  cause  of  action. 
Belding  v.  Washington  Cornice  Co.,  36  Wash. 
549,  79  P.  37.     Code  Civ.  Proc.  §  499.     Defend- 
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ant  may  move  for  dismissal  on  that  ground 
at  the  trial.  Jackson  v.  Savage,  109  App. 
Div.  556,  96  N.  T.  S.  366.  The  omission  of 
a  material  allegation  is  a  defective  state- 
ment of  a  cause  of  action  merely,  and  not  a 
statement  of  a  defective  cause  of  action. 
Wrig-ht  v.  Teutonia  Ins.  Co.  [N.  C]  51  S.  B. 
55.  In  action  on  fire  insurance  policy  omis- 
sion of  allegation  of  value  of  property  in- 
sured at  time  of  flre  is  a  defect  which  may 
be  cured  by  amendment,  and  hence  is  waiv- 
ed by  answer.     Id.     And  see  ante,   p.  1050. 

59.  Strode  v.  Frommeyer  [Mo.  App.]  91  (B. 
W.  167;  King  v.  See,  27  Ky.  L.  B.  1011,  87 
S.  W.  758;  Smith  v.  King  of  Arizona  Min. 
&  Mill.  Co.  [Ariz.]  80  P.  357;  Feldman  v. 
Sellig,  110  111.  App.  130;  Wright  v.  Teutonia 
Ins.  Co.  [N.  C]  51  S.  B.  55.  Fact  that  mat- 
ter common  to  each  count  was  pleaded  at 
the  end  of  all  the  counts  instead  of  in  each 
separately,  waived.  United  States  Brewing 
Co.  V.  Stoltenberg,  113  111.  App.  435.  In  Penn- 
sylvania filing  an  affidavit  of  defense  to  the 
merits  is  a  waiver  of  any  objection  to  formal 
defects  or  imperfections  in  the  statement  of 
claim.  Feltyv.  National  Accident  Soc,  139  F. 
57.  F'ailure  to  state  defenses  separately. 
Fleishman  v.  Meyer  [Or.]  80  P.  209.  Ob- 
jection that  party  proceeded  against  is  mis- 
named is  waived  by  his  appearing  and  plead- 
ing to  the  merits  by  his  true  name  without 
objection.  Mcintosh  County  Com'rs  v.  Aik- 
en Canning  Co.,  123  Ga.  647,  51  S.  E.  586. 
Questions  as  to  propriety  of  cross  complaint 
involving  other  property.  Power  v.  Fair- 
banks, 146  Cal.  611,  80  P.  1075.  A  motion  to 
strike  but  the  complaint  for  joining  two 
causes  of  action  in  the  same  count  is  waiv- 
ed by  answering  (Harvey  v.  Southern  Pao. 
Co.  [Or.]  80  P.  1061),  but  if  the  causes  of 
action  are  based  on  the  same  right  a  mo- 
tion to  require  an  election  may  be  made  at 
the  trial   (Id.). 

60.  Where  lessor  of  patented  machines  al- 
leged right  to  recover  judgment  for  future 
royalties  on  ground  that  defendants  had 
abandoned  the  machines  and  refused  to  com- 
ply with  the  contract  of  lease,  held  that  the 
issue  presented  pertained  to  the  merits,  and 
defendants  waived  no  rights  by  not  filing 
an  exception  of  prematurity  In  limine  litis. 
American  Machinery  &  Construction  Co.  v. 
Stewart  [Da.]  38  So.  960.  Objection  to  want 
of  verification  must  be  taken  before  trial, 
(rulf,  etc.,  B.  Co.  V.  Jackson  [Tex.  Civ.  App.] 
86  S.  W.  '47.  A  failure  to  demur  is  a  waiver 
of  all  defects  which  might  have  been  so 
raised.  Under  Code  Pub.  Gen.  Laws  1904, 
art.  75.  §  9.  Dryden  v.  Barnes  [Md.]  61  A. 
342.  Defects  in  the  declaration  consisting 
of  the  absence  of  allegations  of  damage  and 
the  formal  ad  damnum  will  not  warrant  the 
sustaining  of  a  motion  in  arrest- of  judgment, 
where  defendant  first  demurred  and  then 
pleaded  thereto.  Price  v.  Art  Printing  Co., 
112  111.  App.  1.  Defendant  cannot  object  to 
evidence  in  support  of  allegations  of  the 
complaint  setting  up  matters  which  are 
claimed  not  to  be  proper  elements  of  dam- 
age, where  he  fails  to  move  to  strike  such 
allegations.  Milhouse  v.  Southern  R.  Co.  [S. 
C]  52  S.  B.  41.  Defendant  cannot  complain 
of   the' admission   of   evidence  as   to   loss   of 


custom  resulting  from  defendant's  failure  to 
furnish  cars,  where  such  fact  was  alleged  in 
the  complaint  as  an  element  of  damage  and 
no  motion  -was  made  to  strike  it  out.  Maul- 
din  V.  Seaboard  Air  Line  R.  Co.  [S.  C]  52  S. 
E.  677.  Pact  that  amendment  to  sworn  bill 
is  unverified  becomes  immaterial  when  it  is 
demurred  to.  City  of  Chicago  v.  Banker,  112 
111.  App.  94.  If  the  declaration  states  a 
cause  of  action,  defects  therein  -which  might 
have  been  taken  advantage  of  by  demurrer 
are  waived  by  going  to  trial  -without  so  do- 
ing. Pierce  Co.  v.  Beers  [Mass.]  76  N.  B. 
603.  Failure  of  foreign  administrator  to  file 
copy  of  letters  in  probate  court  before  com- 
mencing suit  is  -waived  unless  objection  is 
taken  advantage  of  by  demurrer,  if  defect 
affirmatively  appears  from  the  complaint,  or 
by  ans-wer,  if  it  does  not  so  appear.  Pope  v. 
Waugh  [Minn.]  163  N.  W.  500.  Objection 
that  t-wo  causes  of  action  have  been  improp- 
erly united  is  waived  when  first  raised  at 
the  trial  by  objection  to  the  introduction  of 
evidence  instea.d  of  by  ans-wer  or  demurrer. 
Gen.  St.  1894,  §§5232,  5234,  6235.  Campbell 
V.  Railway  Transfer  Co.  [Minn.]  104  N.  W. 
647.  The  objection  that  the  plaintiff  has 
not  legal  capacity  to  sue  is  waived  by  a 
failure  to  plead  it,  either  by  demurrer  or  an- 
swer. Sullivan  v.  Franklin  Bahk,  6  Ohio  C. 
C.  (N.  S.)  468.  Defects  appearing  on  the 
face  of  the  petition  are  waived  unless  at- 
tacked by  demurrer  or  motion.  Defect  in 
notice,  served  on  sheriif  by  claimant  of 
property  levied  on  under  execution,  held 
waived  "w-here  no  attack  was  made  on  pe- 
tition by  demurrer  or  motion  in  arrest. 
Mitchell  V.  McLeod,  127  Iowa,  733,  104  N.  W. 
349.  Objection  that  complaint  in  action  by 
foreign  corporation  does  not  show  that  it 
has  complied  with  statutes  so  as  to  author- 
ize it  to  do  business  within  the  state  goes  to 
plaintiff's  legal  capacity  to  sue,  and  is  waiv- 
ed unless  raised  by  demurrer  or  answer.  Code 
Civ.  Proc.  §  499.  Portland  Co.  v.  Hall,  95 
N.  T.  S.  36.  An  objection  that  the  action  is 
brought  in  the  wrong  county  is  waived  un- 
less taken  by  answer  or  demurrer.  Burns' 
Ann.  St.  1901,  §  346.  Chicago  &  W.  I.  R.  Co. 
V.  Marshall  [Ind.  App.]  75  N.  B.  973.  Want 
of  legal  capacity  to  sue  must  be  taken  ad- 
vantage of  by  demurrer,  if  it  affirmatively 
appears  from  the  complaint,  and  by  answer 
if  it  does  not  so  appear.  Gen.  St.  1894,  § 
5235.  Pope  v.  Waugh  [Minn.]  103  N.  W.  500. 
Failure  of  foreign  administrator  to  file  copy 
of  letters  m  probate  court.  Id.  Code  Civ. 
Proc.  §S  488,  498.  Failure  of  plaintiff,  a 
foreign  corporation,  to  comply  with  state 
laws,  so  as  to  authorize  it  to  do  business 
therein.  Portland  Co.  v.  Hall,  95  N.  Y.  S.  36. 
Want  of  verification  is  waived  by  failure  to 
move  to  strike.  Turner  v.  Hamilton,  13 
Wyo.  408,  80  P.  664.  Failure  of  defendant  to 
move  that  allegations  of  special  damages  be 
made  more  definite  and  certain  does  not  pre- 
clude objection  to  evidence  thereunder. 
Stowe  V.  La  Conner  Trading  &  Transp  Co. 
[Wash.]  80  P.  856.  Objection  that  plaintiff 
is  not  the-  real  party  in  interest  must  be 
taken  by  demurrer  or  answer.  Palatine  Ins. 
Co.  V.  Santa  F'e  Mercantile  Co.  [N.  M.]  82  P. 
363.     Where  bar  of  limitations   apparent  on 
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submission  on  agreed  facts/*  by  stipulation  to  abide  the  event  of  another  action/* 


the  face  of  the  complaint  is  ground  of  de- 
murrer, it  is  waived  hy  failure  to  demur. 
Ausplund  V.  Aetna  Indemnity  Co.  tOr.]  81 
P.  577.  Defects  in  form  are  waived  unless 
taken  advantage  of  by  special  demurrer  fil- 
ed at  the  first  term.  Misjoinder  of  causes  of 
action  in  favor  of  different  plaintiffs.  Geor- 
gia R.  &  Banking  Co.  v.  Tioe  [Ga.]  52  S.  B. 
916.  In  case  defenses  are  inconsistent,  the 
remedy  is  by  motion  to  strike,  and  the  ob- 
jection cannot  be  raised  by  a  request  for 
an  instruction.  Manner  of  objecting  to  in- 
consistent defenses.  Harper  v.  Fidler,  105 
Mo.  App.  680,  78  S,  W.  1034.  Apart  from  the 
question  of  jurisdiction,  matters  merely  in 
abatement  or  suspension  of  the  action,  or  in 
denial  of  status  of  a  suitor,  or  of  obligation 
to  appear,  must  be  presented  before  the 
cause  of  action  or  the  defense  is  introduced, 
and  objections  resting  on  such  matters  are 
waived  by  any  step  taken  for  the  determin- 
ation of  the  cause  on  the  merits.  Applies 
to  matters  affecting  the  regularity  of  an  ap- 
peal. Commonwealth  v.  Crura  Lynne  Iron  & 
Steel  Co.,  27  Pa.  Super.  Ct.  508.  Where,  on 
appeal  from  justice  court,  plaintiff  volun- 
tarily files  a  statement,  though  under  rules 
of  court  the  transcript  might  have  been  con- 
sidered as  a  declaration,  defects  therein 
which  might  have  been  assigned  as  grounds 
for  demurrer  and  would  have  prevented 
summary  judgment  for  want  of  a  sufficient 
affidavit  of  defense,  held  waived  by  defend- 
ant by  pleading  the  general  issue,  agreeing 
to  a  reference,  and  going  to  trial  on  the 
merits,  there  being  no  variance.  Siegel  v, 
Hirsch,  26  Pa.  Super.  Ct.  398. 

61.  Piling  a  plea  to  the  merits  before  ob- 
taining judgment  on  a  plea  to  the  jurisdic- 
tion of  the  person  is  a  waiver  of  the  latter 
plea.  Objection  held  waived.  Lebensberger 
v.  Scofleld  [C.  C.  A.]  139  P.  380.  In  action 
by  a  guardian,  an  objection  that  the  cause 
of  action  is  in  favor  of  the  ward  alone  and 
must  be  prosecuted  by  her  is  one  in  abate- 
ment only,  and  is  unavailable  to  defendant 
after  having  pleaded  in  bar.  Bandall  v. 
Lonstorf  [Wis.]  105  N.  W.  663.  Nonjoinder 
of  party  waived  unless  objected  to  by  plea 
in  abatement.  Chicago,  etc.,  K.  Co.  v.  Seale 
[Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  48,  89  S.  W. 
997.  Under  common-law  system  of  pleading, 
pleas  in  abatement  to  the  jurisdiction  are 
waived  by  pleading  to  the  merits.  y""Ver- 
man  Co.  v.  Fuller's  Adv.  Ag.,  135  P.  613,  Chi- 
cago &  S.  E.  R.  Co.  V.  Grantham  [Ind.]  75 
N.  B.  265.  An  answer  (Chamberlayne  v.  Naz- 
ro,  188  Mass.  454,  74  N.  B.  674),  or  hearing 
on  the  merits  is  a  waiver  of  the  right  to  set 
up  matter  in  abatement  (Id.).  Plea  in  abate- 
ment that  plaintiff  had  no  right  to  sue  be- 
cause he  was  acting  as  defendant's  counsel 
held  waived  by  hearing  before  auditor  on 
the  merits  without  objection,  and  failure  to 
call  court's  attention  to  the  matter  on  the 
trial  until  the  close   of  the  evidence.     Id. 

62.  Under  Code  Civ.  Proc.  §  499,  defect 
of  parties  is  waived  unless  taken  advantage 
of  by  demurrer  or  answer.  Rose  v.  Mer- 
chants' Trust  Co.,  96  N.  T.  S.  946.  Where  de- 
fendant contested  all  the  allegations  of  a 
complaint  setting  up  negligence,  in  a  hear- 
ing on  damages,  without  objection  that  such 
allegations  were  defective,  any  defects  in 
such  allegations  were  waived.     Anderson  v. 


U.  S.  Rubber  Co.  [Conn.]  60  A.  1057.  A 
complaint  for  wrongful  levy  of  execution 
not  describing  the  property  levied  on  is  good 
at  the  trial.  Rasco  v.  Jefferson  [Ala.]  38  So. 
246.  In  action  in  federal  court  by  infant 
suing  by  guardian,  allegation  that  such 
guardian  was  duly  appointed  by  the  pro- 
bate court  is  not  jurisdictional  fact,  and 
any  objection  to  guardian's  representation 
must  be  specially  pleaded  or  propriety  there- 
of is  admitted.  In  any  event  objection  could 
not  first  be  raised  after  verdict  and  judg- 
ment. Toledo  Traction  Co.  v.  Cameron  [C. 
C.  A.]  137  P.  48.  Allegation  held  sufficient 
to  show  citizensliip  in  view  of  fact  that  it 
was  so  treated  by  counsel  on  both  sides 
during  trial  in  lower  court.  Id.  Any  in- 
formality in  a  complaint  in  bastardy  pro- 
ceedings, not  alfecting  the  merits  of  the 
case,  is  waived  by  going  to  trial  without 
objection.  Kanorowski  v.  The  People,  113 
111.  App.  468.  Absence  of  an  essential  aver- 
ment is  cured  by  evidence  thereof  in- 
troduced without  objection.  State  Nat.  Bank 
V.  Clark  [La.]  39  So.  844.  Right  to  have  is- 
sue of  ownership  raised  by  proper  pleadings 
in  condemnation  proceedings  held  waived  by 
failure  to  object  and  by  introduction  of  evi- 
dence. Sanitary  Dist.  v.  Pittsburgh,  etc.,  R. 
Co.,  216  111.  575,  75  N.  E.  248.  Objection  for 
uncertainty  cannot  be  made  at  trial.  Geisse- 
raan  v.  Geisseman  [Colo.]  S3  P.  635.  Ob- 
jection that  pleadings  do  not  authorize  the 
granting  of  equitable  relief  to  the  inter- 
veners as  against  the  plaintiff  cannot  be 
first  raised  on  appeal  where  case  is  tried 
throughout  on  theory  that  their  right  to 
such  relief  is  the  sole  issue  in  the  case. 
Stelpflug  V.  Wolfe,  127  Iowa,  192,  102  N,  W. 
1130.  A  departure  in  pleading  is  "waived  by 
going  to  trial  without  objection.  Baldridge 
V.  Leon  Lake  Ditch  &  Reservoir  Co.  [Colo. 
App.]  80  P.  477.  Any  objection  curable  by 
amendment  is  waived  by  going  to  trial  on 
the  merits  without  objection.  Wappenstein 
V.  Aberdeen  [Wash.]  81  P.  686.  Fact  that 
replication  concludes  to  the  country  instead 
of  with  a  verification,  and  that  there  is  no 
rejoinder  or  similiter  is  immaterial,  wliere 
parties  proceed  to  trial  without  objection. 
Chicago  &  A.  R.  Co.  v.  Jennings,  114  111.  App. 
622.  Generality  of  averment  is  waived  by 
going  to  trial  without  objection.  Averment 
that  defendant  was  owner  of  an  undivided 
five-sixths  interest.  Chapman  v,  Kullman, 
191  Mo.  237,  89  S.  W.  924.  Negative 
pregnant  in  denial  of  amount  is  waived  by 
trial  on  the  merits.  Carter  Dry  Goods  Co.  v. 
Carson    [Ky.]    90    S.   W.    578. 

Joinder  of  issue  Tvaived:  Failure  to  take 
issue  on  an  answer  is  "waived  by  reception 
"withoiit  objection  of  evidence  disproving  it. 
Kinney  v.  Brotherhood  of  American  Teomen 
[N.  D.]  106  N.  W.  44.  After  a  trial  on  the 
merits  it  is  too  late  to  object  to  the  suf- 
ficiency of  averments  as  to  a  question  treat- 
ed by  both  parties  as  in  issue.  In  action 
against  electric  light  company  for  death 
due  to  negligence,  averments  of  declaration 
held  sufficient  to  give  notice  that  plan  of 
construction  of  lines  "was  brought  into  ques- 
tion. Morgan  v.  Westn^oreland  Elec.  Co. 
[Pa.]  62  A.  638.  Where  action  for  personal 
injuries  was  tried  on  theory  that  liability 
of   defendant   depended   on   whether   his   co- 
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or  by  sufferiBg  a  default. °°  And  by  pleading  over  or  amending  after  ruling  on 
demurrer  any  error  in  the  ruling  is  waived,""  but  where  the  amendments  made  after 
demurrer  sustained  are  trivial,  demurrant  need  not  again  demur  but  may  answer  over 
without  waiving  any  right."'  Omissions  in  a  pleading  supplied  by  the  pleadings 
of  the  adverse  party  are  thereby  cured,"'  and  after  verdict  no  defect  which  might 
have  been  cured  will  avail,""  and  the  court  will  presume  that  all  that  was  pleaded 


defendant  was  an  employe  or  an  independent 
contractor,  plaintiff  could  not  insist  on  ap- 
peal tiiat  such  question  was  not  in  issue 
under  the  pleadings.  Overhouser  v.  Ameri- 
can Cereal  Co.  [Iowa]  105  N.  W.  113.  By 
going  to  trial  a  rejoinder  concluding  to  the 
country  is  treated  as  though  issue  were  join- 
ed thereon.  Godfrey  v.  Wingert,  110  111,  App. 
563,  Going  to  trial  without  raising  the  ob- 
jection that  the  replication  does  not  reply 
to  anything  in  the  plea  to  which  it  is  ad- 
dressed is  a  "waiver  of  a  formal  issue.  Cum- 
mings  V.  Smith,  114  111.  App.  35.  Where 
replication  tenders  an  issue  to  the  country 
so  that  only  a  similiter  is  required  to  com- 
plete the  formal  issue,  such  similiter  is  waiv- 
ed by  going  to  trial  without  further  action. 
Peoria  Star  Co.  v.  Floyd  Special  Ag.,  115  111. 
App.  401.  Ruling  on  issue  of  law  raised  by 
demurrer  to  replication,  concluding  to  the 
country  and  hence  requiring  only  a  similiter 
to  complete  the  formal  issue,  is  waived 
where  there  is  no  formal  order  showing  an 
election  to  abide  by  the  demurrer  and  de- 
fendant offers  evidence  and  makes  objections 
at  the  trial  which  would  be  irrelevant  except 
upon  the  theory  that  issue  of  fact  had  been 
formed  by  such  replication.  Id.  Failure  to 
reply  is  waived  by  trying  the  case  on  the 
theory  that  the  averments  of  the  answer  are 
in  issue.  Zongker  v.  People's  Union  Mer- 
cantile Co.,  110  Mo.  App.  3S2,  86  S.  W.  486. 
Trial  on  theory  that  issue  is  joined  waives 
absence  of  answer.  State  Bank  v.  Citizens' 
Nat.  Bank  [Mo.  App.]  90  S.  W.  123.  De- 
fendant may  waive  his  right  to  plead  de 
novo  to  ne'w  counts  filed  to  a  declaration 
after  plea  to  the  original  declaration,  and 
does  so  by  failing  to  so  plead  and  going  to 
trial  without  objection.  Dubois  v.  Bobbins, 
115  III.  App.  372. 

63.  Not  where  parties  therein  limit  them- 
selves to  a  consideration  of  only  such  facts 
as  are  pertinent  under  the  pleadings.  El- 
liott V.  Worcester  Trust  Co.  [Mass.]  76  N. 
B.    944. 

04.  Pacific  Pav.  Co.  v.  Vizelich  [Cal.  App.] 
82  P.    82. 

6.5.  An  omission  to  lay  venue  cured. 
American  Mfg.  Co.  V.  Morgan  Smith  Co.,  25 
Pa.  Super.  Ct.  176. 

66.  Answer  over  ■waives  all  objections 
except  lack  of  jurisdiction  and  total  fail- 
ure to  state  cause  of  action.  Hudson  v.  Ga- 
boon [Mo.]  91  S.  W.  72,  Pleading  to  merits 
and  going  to  trial  after  overruling  of  plea 
in  abatement  to  the  jurisdiction  and  a  mo- 
tion to  quash  the  writ  and  return  because 
of  irregularity  of  service  held  not  a  waiv- 
er of  defendant's  rights  in  abatement,  where 
it. incorporated  a  like  plea  in  abatement  in 
its  answer,  and  excepted  to  order  striking  it 
out,  Jordan  v.  Chicago  &  A.  R.  Co.,  105  Mo. 
App.  446,  79  S.  W.  1155.  Error  in  overruling 
a  demurrer  is  waived  by  answering  over. 
Grlswold  V.  Griswold,  111  111.  App.  269;  Chi- 
cago  &  A.  R.   Co.  V.  Bell,   111   III,   App.   280; 


City  of  Chicago  v.  People,  111  III.  App.  594; 
Bckman  v.  Webb,  116  111.  App.  467;  Commer- 
cial News  Co.  V.  Beard,  116  111.  App.  501; 
Weatherwax  Lumber  Co.  v.  Ray,  38  Wash. 
545,  80  P.  775;  Blasingame  v.  The  Royal  Cir- 
cle, 111  111.  App.  202;  Rodgers  v.  Western 
Home  Town  Mut.  Fire  Ins.  Co.,  186  Mo.  248, 
85  S.  W.  369;  Chicago,  etc.,  R.  Co.  v.  People, 
217  111.  164,  75  N.  E.  368;  Watkins  v.  Iowa 
Cent.  R.  Co.,  123  Iowa,  390,  98  N.  W.  910;  Mil- 
ler V.  Lanning,  211  111.  620,  71  N,  B.  1115. 
Where  demur.-er  to  defenses  is  sustained, 
defendant  waives  right  to  object  by  failing 
to  except  and  by  taking  advantage  of  per- 
mission to  amend  answer  to  conform  to  such 
ruling.  Baston  v.  Woodbury  [S.  C]  50  S.  B. 
790. 

67.  Flood    V.    Templeton    [Cal.]    83   P.    148. 

68.  Defects  in  petition  in  action  on  acci- 
dent insurance  policy  in  failing  to  allege 
that  injuries  were  received  through  external 
and  violent  means  wliich  solely  and  inde- 
pendently of  all  other  causes  necessarily 
caused  his  death,  and  that  there  were  ex- 
ternal marks  of  the  injuries  held  cured  by 
answer.  Continental  Casualty  Co.  v.  Hunt 
[Ky.]  90  S.  W.  1056.  A  defective  or  ambigu- 
ous petition  may  be  aided  and  its  infirmities 
cured  by  averments  in  the  answer.  Peti- 
tion in  action  for  injuries  received  by  tres- 
passer while  being  ejected  from  train  held, 
in  connection  with  answer,  to  sufficiently 
show  that  plaintiff  was  injured  while  in  the 
act  of  leaving  the  train  and  not  after  he 
had  left  it.  Chicago,  etc,  R.  Co.  v.  Kerr 
[Neb.]  104  N.  W.  49.  An  answer  supplying 
an  essential  averment  of  the  complaint  cures 
the  defect.  McConathy  v.  Deck  [Colo.]  82 
P.  702.  Answer  supplying  material  aver- 
ment omitted  from  complaint  cures  the  de- 
fect. That  judgment  was  "duly"  given. 
Nolan  v.  Fidelity  &  Deposit  Co.  [Cal.  App.] 
82  P.  1119.  Where  the  ans-wer  cures  defects 
of  petition  and  trial  is  had  on  the  merits, 
objection  is  waived.  Cooper  v.  McKee  [Ky.] 
89    S.    W.    203. 

69.  Rule  that,  where  defendant  avers  in 
affidavit  of  defense  that  contract  sued  on  is 
in  writing,  and  sets  out  such  contract  as  an 
exhibit  thereto,  he  cannot  complain  on  ap- 
peal from  judgment  for  want  of  sufficient 
affidavit,  that  statement  of  claim  was  insuf- 
ficient because  copy  of  contract  was  not  at- 
tached thereto,  does  not  apply  where  de- 
fendant is  unable  to  attach  such  copy  to  his 
affidavit,  and  persists  in  his  assertion  that 
it  is  material  to  an  adequate  statement  of  his 
defense  that  a  copy  be  furnished,  and  makes 
a  bona  fide  effort  to  compel  its  production. 
White  V.  Sperling,  24  Pa.  Super.  Ct.  120.  All 
defects  in  a  petition  short  of  insufficiency 
to  support  the  Judgment  are  cured  by  an- 
swer and  trial  on  the  merits.  McKinney  v. 
Northcutt,  114  Mo.  App.  146,  89  S.  W.  351. 
Misjoinder  of  causes  waived  by  failure  to 
move  for  an  election.  Thompson  v.  Randall 
[Ky.]   90  S.  W.  251.     Misjoinder  of  causes  of 
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howsoever  defectively  was  well  proved;'"  and  if  any  count  in  the  declaration  be 


action  cannot  be  urged  after  verdict.  Ten- 
zer  V.  Gilmore,  114  Mo.  App.  210,  89  S.  W. 
341.  In  action  tor  goods  sold  and  delivered, 
■where  defendant  avers  in  his  aflBdavit  of  de- 
fense that  goods  were  delivered  under  writ- 
ten agreement,  and  sets  out  agreement  as 
exhibit  to  his  affidavit,  he  cannot  complain 
on  a  rule  for  judgment  for  want  of  suffi- 
cient affidavit  that  such  copy  was  not  filed 
with  the  statement,  particularly  when  He 
attempts  to  set  up  a  defense  on  the  merits. 
Genesee  Paper  Co.  v.  Bogert.  23  Pa.  Super.  Ct. 
23.  Defective  statement  of  a  cause  of  action  is 
cured  by  verdict.  Sauter  v.  Anderson,  110 
111.  App.  574.  Defect  in  decl?iration  in  ac- 
tion ag^ainst  saloon  keeper  for  injuries  caus- 
ed plaintiff  by  defendant's  selling  liquor  to 
her  husband,  resulting  in  his  intoxication 
and  in  his  stabbing  a  man  while  in  that  con- 
dition, thereby  depriving  her  of  her  support, 
in  failing  to  allege  that  stabbing  was  re- 
sult of  intoxication,  or  of  selling  liquor  to  hus- 
band, held  cured  by  verdict.  Id.  Misjoinder 
of  causes  of  action  in  favor  of  different 
plaintiffs.  Georgia  R.  &  Banking  Co.  v. 
Tlce  [Ga.]  52  S.  B.  916.  In  action  for  wrong- 
ful death  under  Rev.  Laws,  c.  171,  §  2.  where 
defendant  joined  issue  without  specific  ob- 
jection to  the  complaint  on  the  ground  that 
it  failed  to  allege  that  deceased  left  a  widow, 
children,  or  next  of  kin,  held  that  such  ob- 
jection could  not  be  first  raised  on  appeal. 
Oulighan  v.  Butler  [Mass.]  75  N.  E.  726. 
Argumentative  declaration  will  sustain  ver- 
dict where  issue  has  been  joined  thereon  and 
a  trial  had.  Mills  v.  Larrance,  111  111.  App. 
140.  Where  complaint  in  action  for  aliena- 
tion of  husband's  affections,  was  objected  to 
on  appeal  on  ground  that  it  did  not  state  any 
fact  constituting  harsh  and  cruel  treatment 
justifying  plaintiff  in  leaving  her  husband, 
held  that  it  would  be  treated  as  one  first 
attacked  after  verdict,  and  it  would  be  pre- 
sumed, in  support  of  judgment  for  plaintiff, 
that  such  conduct  was  sufficiently  proved  at 
the  trial.  Gregg  v.  Gregg  [Ind.  App.]  76 
N.  E.  674.  Paragraph  of  complaint,  contain- 
ing statement  of  sufficient  facts  to  bar 
another  action  for  same  cause,  is  good  when 
first  questioned  on  appeal.  Griffin  v.  Miller 
[Ind.  App.]  75  N.  B.  598.  If  the  complaint  is 
sufficient  to  bar  another  action  for  the  same 
cause,  it  cannot  be  first  questioned  on  appeal 
for  the  omission  of  allegations  of  facts 
which  might  be  supplied  by  proof.  Embree 
V.  Bmmerson  [Ind.  App.]  74  N.  B.  44.  Counts 
in  complaint  in  action  to  recover  damages 
for  injuries  received  from  bite  of  dog,  de- 
fective in  failing  to  allege  that  dog  was  ac- 
customed to  bite  persons,  held  sufficient 
after  verdict.  Feldman  v.  Sellig,  110  111. 
App.  130.  If  cause  is  tried  on  an  insufficient 
or  immaterial  plea  or  replication  without 
objection,  cannot  complain  on  appeal. 
Equitable  Mfg.  Co.  v.  Martin  [Ala.]  39  So. 
769.  Misjoinder  of  counts  cannot  be  first 
raised  on  appeal.  Marquette  Third  Vein 
Coal  Co.  V.  Dielie.  110  111.  App.  684.  Where 
plaintiff  to  a  plea  of  set-off  replied  in  a 
single  replication,  non-assumpsit,  nil  debit, 
matter  by  way  of  traverse  and  new  affirma- 
tive matter,  without  having  obtained  leave 
to  i-eply  double,  and  the  parties  go  to  trial 
upon  the  issue  so  made,  the  defects  of  such 
replication  are  cured  by  verdict,  and  a  mo- 


tion for  judgment  non  obstante  veredicto 
will  be  denied.  Price  v.  Art  Printing  Co., 
112  111.  App.  1.  Declaration,  in  action  for 
personal  injuries  beld  to  sufficiently  aver 
that  plaintiff  was  injured  by  explosion  or  in 
endeavoring  to  escape  therefrom,  at  least 
after  plea  and  verdict.  Chicago  Union  Trac- 
tion Co.  V.  Newmiller,  215  111.  383,  74  N.  B. 
410.  Nonjoinder  of  a  party  defendant  can- 
not be  first  raised  on  appeal.  Mueller  &  Co. 
V.  Kinkead,  113  111.  App.  132.  A  defective 
statement  of  a  substantial  cause  of  action 
is  curable  error,  against  which  a  motion  in 
arrest  of  judgment  cannot  avail.  George  v. 
Robinson  [Ind.  >.pp.]  75  N.  E.  607. 

70.  Verdict  will  aid  a  defective  state- 
ment of  a  cause  of  action  but  does  not  cure 
the  statement  of  a  defective  cause  of  action. 
Chicago,  etc.,  R.  Co.  v.  People,  217  111.  164, 
75  N.  E.  368.  In  action  by  employe  for 
injuries,  fact  that  petition  alleged  plaintiff's 
necessary  expenditures  and  compensation  for 
loss  of  time  in  blank  held  cured  by  ver- 
dict, where  answer  denied  allegations  of 
petition  as  written,  and  proof  was  heard  as 
though  such  blanks  had  been  filed.  Coving- 
ton &  C.  Bridge  Co.  v.  Hull  [Ky.]  90  S.  W. 
1055.  Where  allegations  of  complaint  and 
.reply  were  sufficient  to  bar  another  action 
for  same  cause,  held  that  defects  in  reply 
were  cured  by  finding  and  judgment.  George 
v.  Robinson  [Ind.  yVrin  1  75  N.  F.  fi07.'  Decla- 
ration held  not  cured  by  verdict.  Jones  v. 
Klawiter,  110  111.  App.  31,  afd,  Klawiter  v. 
Jones,  219  111.  626. '76  N.  B.  673.  A  complaint 
which  is  indefinite  as  to  whether  it  charges 
ordinary  negligence  or  willful  injury,  but 
which  has  been  treated  by  both  sides  as 
charging  the  former,  will  be  so  treated  on 
appeal.  Morey  v.  Lake  Superior  Terminal 
&  Transfer  R.  Co.  [Wis.]  103  N.  W.  271. 
Declaration  in  action  of  slander  held  good 
after  verdict  though  it  failed  to  state  date 
when  slanderous  "words  wore  spoken  so  as 
to  show  affirmatively  that  limitations  had 
not  run,  and  that  fact  will  be  presumed  to 
have  been  proven  at  the  trial.  Dubois  v. 
Robbins,  115  111.  App.  372.  Objection  that 
plaintiff  could  not  recover  because  complaint 
proceeded  on  the  theory  that  the  parties 
were  partners  while  it  clearly  appeared 
from  the  record  that  they  were  not,  held 
eliminated  by  findings  of  master  that  all 
matters  in  controversy  grew  out  of  certain 
written  contracts  which  were  the  basis  of 
the  case.  Arthur  Jordan  Co.  v.  Caylor  [Ind. 
App.]  76  N.  B.  419.  A  verdict  will  aid  a 
defective  statement  of  a  cause  of  ac- 
tion by  supplying  facts  defectively  or 
imperfectly  stated  or  omitted,  which  are 
within  the  general  terms  of  the  dec- 
laration. Sargent  Co.  v.  Baublis,  215  111. 
428,  74  N.  E.  455.  In  an  action  for  personal 
injuries,  allegations  held  sufficient  after  ver- 
dict, to  show  the  relation  of  master  and  ser- 
vant and  to  create  the  duty  alleged.  Id. 
Failure  to  allege  specifically  what  defect 
existed  in  the  machinery,  or  how  or  why  it 
was  dangerous  (Id.),  and  to  allege  that  de- 
fendant knew  or  ought  to  have  known  of 
the  defects  and  that  plaintiff  did  not  (Id.), 
and  that  alleged  defective  grindstone  broke 
on  account  of  defects,  held  cured  by  verdict 
(Id.).  Defect  in  declaration  charging  the 
speaking    of    slanderous    words    in    the    Ifal- 
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good,  the  verdict  will  be  referred  thereto  unless  the  state  of  the  record  forbids.'''- 
If  a  demurrer  for  want  of  sufficient  facts,  seasonably  interposed,  is  overruled,  the 
pleading  must  be  construed  on  appeal  with  reference  to  the  legislative  requirement 
that  it  shall  contain  a  statement  of  the  facts  constituting  a  cause  of  action,  and  those 
intendments  allowed  after  verdict  to  cure  a  defective  complaint  cannot  be  indulged 
in.'^     While  it  is  irregular  to  file  simultaneously  a  demurrer  to  a  pleading  and  a 


Ian  language  in  failing-  to  allege  that  the 
hearers  understood  it  is  cured  by  verdict. 
Rich  V.  Scalio,  115  III.  App.  166.  In  action 
lor  personal  injuries  to  servant  alleged  to 
have  resulted  from  his  being  ordered  into 
a  dangerous  place,  failure  of  declaration  to 
allege  that  peril  -was  not  obvious  to  plaintiff, 
or  that  he  -was  not  aware  of  danger  and  of 
the  surroundings  held  cured  by  verdict 
-\\-lK-'re  objection  -was  not  raised  by  demurrer, 
"^'i.e-g-ins  F-erry  Co.  v.  Hill,  112  111.  App.  475. 
Is  good  if  it  contains  facts  sufficient  to  bar 
another  action  lor  same  cause,  though  its 
averments  may  be  objectionable  for  uncer- 
tainty and  inadequacy,  or  for  stating  con- 
clu.sions  instead  of  facts,  complaint  for  ser- 
vices rendered  smallpox  patients  and  dam- 
ages to  property  held  sufficient.  To-wn  of 
Knightslown  v.  Homer  [Ind.  App.]  75  N.  R. 
13.  Defect  in  failing  to  describe  -with  suffi- 
cient certainty  the  premises  on  -which  nuis- 
ance -was  alleged  to  have  been  created  and 
maintained  held  cured  by  finding.  Major 
V.  Miller  [Ind.]  75  N.  E.  159.  "Where  there  is 
any  defect,  imperfection,  or  omission  in 
any  pleading,  -whether  in  substance  or  form, 
■which  -would  have  been  fatal  on  demurrer, 
yet  if  the  issue  joined  be  such  as  necessar- 
ily required,  on  the  trial,  proof  of  the  facts 
so  imperfectly  stated  or  omitted,  and  -with- 
out -which  it  is  not  to  be  presumed  that  the 
judge  -would  direct  the  jury  to  give,  or  the 
the  jury  -would  have  given,  the  verdict,  such 
defect,  imperfection,  or  omission,  is  cured  by 
verdict.  Ignited  States  Bre-wing  Co.  v.  Stol- 
tenberg,  113  111.  App.  435;  Olcese  v.  Mobile 
Fruit  &  Trading  Co.,  112  111.  App.  281.  Fail- 
ure to  allege  due  care  on  part  of  parents  in 
action  for  death  of  infant.  United  States 
Brewing  Co.  v.  Stoltenberg,  113  111.  App.  435. 
Count  stating  cause  of  action  defectively 
good  after  verdict  (Marquette  Third  Vein 
Coal  Co.  V.  Dielie.  110  111.  App.  684),  but  -will 
not  cure  an  omission  to  state  a  cause  of 
action    (Sargent  Co.   v.   Baublis,   215    111.    428, 

74  N.  E.  455;  Chicago  &  W.  I.  R.  Co.  v.  Gard- 
anier,  116  111.  App.  619).  Rule  does  not  ob- 
tain -where  defect  is  failure  to  aver  some  fact 
or  facts  essential  to  constitute  cause  of  ac- 
tion, or  -where,  from  the  facts  averred,  plain- 
tiff's right  to  recover  is  clearly  denied. 
Town  of  Knightstown  v.  Homer   [Ind.  App.] 

75  N.  B.  13.  Failure  to  allege  consideration 
for  contract  sued  on  held  not  cured  by  ver- 
dict. Taylor  v.  Lesson  [Ind.  App.]  74  N.  E. 
907.  If,  -with  all  the  intendments  in  its 
favor,  the  declaration  is  so  defective  that  it 
-will  not  sustain  a  judgment,  such  defects 
may  be  taken  advantage  of  on  appeal  or 
error.  Sargent  Co.  v.  Baublis,  215  111.  428, 
74  N.  E.  455.  Defects  in  a  complaint  -will 
be  cured  by  verdict  and  judgment  unless 
it  does  not  contain  facts  sufficient  to  bar 
another  action,  or  totally  fails  to  state  a 
material  fact  absolutely  necessary  to  the 
right  of  recovery.  Complaint  in  action  for 
separate    support    held    sufficient.     Smith    v. 


Smith  [Ind.  App.]  74  N.  E.  1008.  The  fact 
that  the  omission  of  a  material  fact  from 
the  declaration  is  cured  by  verdict  does  not 
relieve  plaintiff  from  the  necessity  of  prov- 
ing it.  In  action  for  injuries  to  servant 
alleged  to  have  resulted  from  his  being 
ordered  into  a  dangerous  place,  plaintiff 
must  prove  that  he  was  not  a-ware  of  the 
danger,  though  defect  in  declaration  -would 
be  cured.  Wiggins  Ferry  Co.  v.  Hill,  112 
111.  App.  475.  Allegations  of  citizenship 
necessary  to  confer  jurisdiction  on  Federal 
court  held  sufficient  in  vie-w  of  the  findings. 
Toledo  Traction  Co.  v.  Cameron  [C.  C.  A.] 
137  F.  48.  Where  the  evidence  eliminates 
one  of  t-wo  alleged  causes  of  action,  the 
misjoinder  is  cured.  Knight  v.  Dalton 
[Kan.]    83   P.    124. 

71.  Plaintiff  may  recover  upon  proof  of 
any  count  of  the  declaration,  -where  defend- 
ant pleads  to  the  declaration  and  goes  to 
trial  on  the  issues  made,  and  offers  no  in- 
structions limiting  the  right  of  recovery  to 
a  particular  count.  Illinois  Terminal  R.  Co. 
V.  Thompson,  112  111.  App.  463.  Instruction 
that  jury  should  find  for  plaintiff  if  they  be- 
lieve that  he  has  proven  the  allegations  of 
any  one  or  more  counts  of  the  declaration 
by  a  preponderance  of  the  evidence  held 
proper  though  some  of  such  counts  are 
faulty,  -where  defendant  did  not  demur  but 
pleaded  to  -whole  declaration  and  joined 
issue  thereon,  and  did  not  ask  an  instruction 
directing  jury  to  disregard  courts  claimed  to 
be  faulty  and  not  supported  by  the  evidence. 
Johnston  v.  McNiffi,  113  111.  App.  1.  Where 
it  is  apparent  that  verdict  -was  based  on 
first  count  of  the  declaration,  it  is  sufficient 
if  there  is  one  good  count  to  -which  evidence 
is  applicable  and  the  judgment  responsive. 
Drainage  Com'rs  Dist.  No.  2  v.  Drainage 
Com'rs  Dist.  No.  3,  113  111.  App.  114.  -Verdict 
cannot  be  set  aside  or  reversed  if  one  or 
more  counts  in  the  declaration  be  sufficient 
to  sustain  it.  Shickle-Harrison  &  H.  Iron 
Co.  V.  Beck,  112  111.  App.  444.  Is  not  neces- 
sary to  inquire  -whether  there  is  sufficient 
evidence  to  support  and  -warrant  judgment 
upon  the  verdict  as  to  each  and  every  count 
of  the  declaration,  but  it  is  sufficient  if  there 
is  one  good  count  fully  established.  Illi- 
nois Cent.  R.  Co.  v.  Andrevps,  116  111.  App.  8. 
Where  there  is  one  good  count  in  a  declara- 
tion, refusal  to  exclude  other  counts  from 
the  jury  is  harmless.  Peldman  v,  Sellig  110 
111.  App.   130. 

72.  Chicago  &  W.  I.  R.  Co.  v.  Marshall 
[Ind.  App.]  75  N.  B.  973.  Motion  in  arrest 
of  judgment  should  be  allow-ed  -where  it 
appears  that  beneficial  plaintiff  seeks  in 
one  action  to  recover  in  the  name  of  three 
legal  plaintiffs  damages  alleged  to  have 
arisen  from  nonperformance  of  three  dis- 
tinct contra.cts,  each  of  which -was  entered  in- 
to by  defendant  -with  one  of  the  legal  plain- 
tiffs individually,  McNulty  v.  O'Donnelf.  27 
Pa.   Super.  Ct.  93.     Where  plaintiff  in  action 
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motion  to  strike  it,  if  the  motion  is  properly  sustained  there  is  no  prejudice.''* 
The  court  should  not  be  required  to  determine  on  demurrer  matters  which  may  be 
disposed  of  on  motion/*  but  if  defendant  after  demurrer  overruled  suffers  default, 
only  substantial  insufficiency  of  the  complaint  will  avail  on  appeal.''^  Withdrawal 
or  other  express  waiver  of  an  objection  precludes  its  being  subsequently  urged.''' 
A  waiver  may  be  obviated  by  stipulation.'^ 

§  12.  Time  and  order  of  pleadings.''^ — The  time  within  which  pleadings 
must  be  made  is  fixed  by  statute,  but  the  court  may,  in  its  discretion,  allow  a  plead- 
ing to  be  received  out  of  time,"  or  extend  the  time  for  pleading®"  on  such  notice'^ 
and  showing®^  as  the  rules  may  require,  and  the  parties  may  of  course  extend  the 


on  benefit  certificate  alleged  that  deceased 
became  a  member  of  the  society  on  a  cer- 
tain date,  but  case  was  tried  on  theory  that 
he  did  not  become  a  member  until  a  later 
date,  case  "would  not  be  reversed  on  ground 
that  plaintiff  was  concluded  by  his  allega- 
tion, that  question  not  having"  been  raised 
below.  Arrison  v.  Supreme  Council  of  Mys- 
tic Toilers  [Iowa]  105  N.  "W.  580.  A  depart-:' 
ure  in  recitals  as  to  plaintiff's  title,  in  an 
action  for  conversion,  between  complaint  in 
county  court  and  that  in  district  court  on 
appeal  cannot  be  taken  advantage  of  by  mo- 
tion to  dismiss  or  a  plea  to  the  jurisdiction, 
Tvhere  the  cause  of  action  is  not  changed, 
particularly  where  defendant  was  not  there- 
by deprived  of  any  available  defense.  Epley 
v.  Lovell,  5  Neb.  Unoff.  251,  97  N.  W.  1027. 
Act  May  25,  1887,  P.  L.  271,  does  not  prevent 
filing,  in  action  of  trespass,  of  a  plea  in  abate- 
ment setting  up  the  pendency  of  a  former 
suit  in  the  same  jurisdiction,  between  the 
same  parties,  and  for  the  same  cause  of 
action.  Becker  v.  Lebanon  &  M.  St.  R.  Co., 
25  Pa.  Super.  Ct.  367.  Complaint  in  an  ac- 
tion to  have  an  execution  sale  of  a  home- 
stead set  aside  held  sufficient  as  against 
demurrer  though  it  did  not  allege  that  the 
homestead  claimant's  "wife  joined  in  the 
deed  to  plaintiff.  Elliott  v.  Bristow,  185 
Mo.  15,  84  S.  W.  48. 

73.  Enright  v.  Midland  Satapling  &  Ore 
Co.,   33  Colo.  341,   80  P.   1041. 

74.  On  demurrer  to  a  defense  in  an  action 
on  a  note,  plaintiff  may  not  claim  that  a 
denial  therein  that  note  was  ever  duly  ne- 
gotiated or  discounted  for  value  is  improper- 
ly included  therein  and  should  not  be  con- 
sidered, but  should  move  to  strike  such  de- 
nial before  demurring.  Rogers  v.  Morton, 
46  Misc.  494,  95  N.  T.  S.  49. 

75.  Richards  v.  New  York  etc.,  R.  Co.,  77 
Conn.   501,   60  A.   295. 

76.  V7hen  a  demurrer  is  overruled  and 
then  withdrawn  it  is  eliminated  from  the 
record  and  the  decision  upon  it  cannot  be 
reviewed  on  error.  Montclair  Military  Acad- 
emy V.  North  Jersey  St.  R.  Co.,  70  N.  J. 
Liaw,  229,  57  A.  1050.  But  if  the  final  judg- 
ment appears  by  the  record  to  rest  solely 
on  the  pleading  demurred  to,  or  if  a  ruling 
on  the  trial  on  the  question  raised  by  the 
demurrer  is  presented  in  a  bill  of  exceptions, 
its  sufficiency  may  be  reviewed.  Id.  Con- 
fession that  a  demurrer  was  not  well  taken 
and  answer  over  waives  lack  of  specific 
averment  of  an  essential  fact.  Hayes  v. 
Horton    [Or.]    81  P.   386. 

77.  Stipulation  to  try  sufficiency  of  plea 
after  both  parties  had  taken  testimony. 
Ingram  v.  Gill  [Ala.]   39  So.  736. 

6  Curr.  Law. — 67. 


78.  See  4  C.  L.  1046. 

79.  Where  court  determined  that  answer 
constituted  a  counterclaim  but  plaintiff  had 
been  misled  by  form  in  which  it  vras  plead- 
eid,  held  that  it  was  not  an  abuse  of  discre- 
tion to  permit  him  to  file  reply  after  time 
limited  by  the  code,  though  motion  for  per- 
mission to  do  so  was  made  at  the  trial  and 
not  on  notice  as  required  by  rules  of  court. 
State  V.  Coughran  [S.  D.]  103  N.  W.  31. 
Leave  to  file  a  plea  after  time  rests  in  dis- 
cretion. Lewis  V.  Glass  [Ala.]  39  So.  771. 
Allowing  filing  of  answer  after  expiration  of 
time  is  discretionary.  Hardesty  v.  Mt.  Eden, 
27  Ky.  L.  R.  745,  86  S.  W.  687.  Failure  to 
serve  due  to  inadvertence  of  counsel  relieved 
against.     Kinney   v.    Beaver,    140    F.    792. 

80.  Order  extending  time  to  answer  re- 
mains in  force  until  an  order  vacating  it  is 
actually  signed  and  entered,  the  mere  an- 
nouncement by  the  court  that  the  motion  to 
vacate  is  granted  not  accomplishing  that 
result,  and  where  answer  is  served 
after  announcement,  but  before  signing  and 
entry  of  the  order,  plaintiff  cannot  take 
judgment  by  default.  De  Pallandt  v.  Flynn, 
93  N.  T.  S.  678.  Granting  defendant  five 
days  to  answer  after  amendment  of  com- 
plaint held  discretionary.  Gadsden  v.  Ca- 
tawba Water  Power  Co.  [S.  C]  51  S.  E.  121. 
A  direction  in  a  rule  to  give  security  for 
costs,  "that  pending  the  giving  of  such 
security  all  proceedings  in  the  case  be 
stayed,  and  that  the  defendant  be  not  re- 
quired to  plead,"  held  to  merely  suspend 
the  operation  of  the  rule  to  plead  until  the 
rule  for  security  was  disposed  of,  and  that 
residue  of  time  to  plead  fixed  by  the  rule 
commenced  to  run  when  satisfaction  of  the 
rule  for  security  was  entered  of  record, 
neither  a  new  rule,  nor  a  reinstatement  of 
the  pending  rule,  nor  fresh  notice  to  de- 
fendant, being  necessary.  Amer.  Mfg.  Co.  v. 
Morgan  Smith  Co.,   25  Pa.  Super.  Ct.   176. 

81.  In  South  Carolina  no  notice  of  appli- 
cations for  orders  to  extend  the  time  to  de- 
mur or  answer  need  be  served  on  the  ad- 
verse party.  Code  Civ.  Proc.  §  405  makes  no 
such  requirement,  the  only  condition  im- 
posed being  the  filing  of  an  affidavit  showing 
the  grounds  for  such  order.  Fishburne  v. 
Minott  [S.  C]  52  S.  E.  648.  If  circuit  court 
rule  57  can'  be  construed  as  applying  to 
such  a  case,  it  is  void  as  imposing  conditions 
not    required    by    statute.     Id. 

82.  iailure  to  comply  with  circuit  court 
lule  19,  requiring  a  party  seeking  an  exten- 
sion of  time  to  demur  or  ans"wer,  to  present 
a  certificate  of  his  attorney  that  he  believes 
he  has  a  good  defense  on  the  merits,  is  ex- 
cused where  two  of  the  defendants  are  out- 
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time  by  stipulation,''  If  plaintiff  fails  to  reply  to  a  plea  within  the  time  prescribed 
by  law  or  the  order  of  the  court,  the  proper  practice  is  to  apply  for  a  rule  to  com- 
pel him  to  do  so,  or,  in  default  thereof,  to  suffer  a  judgment  of  non  prosequitur.'* 
In  case  the  court  permits  the  filing  of  additional  pleadings  during  vacation,  notice 
of  the  application  should  b.e  given  to  the  opposing  counsel  so  as  to  give  him  oppor- 
tunity to  resist  it,  or  to  procure  supplemental  leave  to  file  other  pleadings  and  make 
up  the  issue. '°  It  is  not  an  abuse  of  discretion  to  refuse  to  stop  the  trial  to  allow 
preparation  of  a  plea  of  discharge  when  there  is  no  showing  of  the  date  of  the  al- 
leged discharge.'"  In  Teimessee  pleas  in  bar  and  in  abatement  need  not  be  inter- 
posed at  the  same  time,'^  and  generally,  matter  of  abatement  is  waived  by  pleading 
to  the  merits." 

§  13.  Filing,  service,  and  withdrawal }^ — Pleadings  are  required  to  be  filed 
in  court,  but  failure  to  file  is  a  mere  irregularity,'"  and  where  due  to  the  neglect 
of  the  clerk  the  filing  will  relate  back."^  If  such  action  does  not  operate  as  a 
delay,  surprise,  or  other  injury  to  the  opposite  party,  either  party  will  be  allowed 
to  have  issue  set  aside,  withdraw  a  plea,  file  new  pleas,  or  move  to  reject  those  al- 
ready filed,  or  secure  the  filing  of  pleas  on  reconsideration  by  the  court  before  time 
rejected.'^  Defects  in  service  and  failure  to  verify  are  ordinarily  waived  by  failure 
to  promptly  return  the  pleading." 

§  14.  Issues  made,  proof,  and  variance.^* — An  issue  of  fact  is  formed  for  trial 
when  the  parties  come  to  a  point  in  the  pleadings  where  a  material  fact  is  affirmed 
on  one  side  and  necessarily  denied  on  the  other.'^    If  issue  is  joined  on  an  immate- 


slde  of  the  United  States,  and  the  other  two 
are  dependent  upon  one  of  them  for  im- 
formation  necessary  to  their  defense.  Fish- 
burne  v.  Minott  [S.  C]  52  S.  B.  648. 

83.  N.  T.  Gen.  Prac.  Rule  24,  relating  to 
applications  for  orders  extending"  the  time 
to  plead,  does  not  prevent  the  extension  of 
time  to  plead  by  stipulation  without  an 
order  of  court.  Groton  Bridge  &  Mfg.  Co. 
V.   American  Bridge  Co.,   137   F.    284. 

84.  That  Judgment  is  appropriate  where 
plaintiff,  after  appearance  and  before  final 
judgment,  fails  to  prosecute  his  action  by 
neglecting  to  file  his  pleadings  in  due  course. 
Norfolk  &  W.  R.  Co.  v.  Coffey  [Va.]  51  S. 
E     729 

85.  Norfolk  &  "W.  B.  Co.  v.  Coffey  [Va.] 
51  S.  E.  729.  Where  after  issue  joined  de- 
fendant obtained  leave  to  file  plea  of  limita- 
tions, liberty  being  also  granted  plaintiff  to 
reply,  and  such  plea  was  filed  during  va- 
cation but  no  issue  was  taken  by  plaintiff, 
and  his  counsel  first  learned  of  the  filing  of 
the  plea  on  argument  of  a  demurrer  to  the 
evidence  and  was  taken  by  surprise,  held 
that  the  court  should  of  its  own  motion 
have  set  aside  the  demurrer  and  the  award 
of  damages  thereon,  and  have  caused  Issues 
to  have  been  made  upon  the  plea  and  order- 
ed a  new  trial.     Id. 

86.  McGhee  v.  Cashin   [Ala.]    40   So.   63. 

87.  Thach  v.  Continental  Travelers'  Mut. 
Ace.  Ass'n,  114  Tenn.   271,  87   S.  W.   255. 

88.  See  §  11,  ante;  also  Abatement  and 
Revival,  5  C.  I*  1. 

80.     See   4   C.  L.    1048. 

00.  While  it  Is  irregular  to  enter  judg- 
ment before  the  filing  of  the  complaint,  the 
judgment  Is  not  for  that  reason  void.  Sno- 
homish Land  Co.  v.  Blood  [Wash.]  82  P.  933. 

01.  Where  railroad  delivered  necessary 
papers  in  condemnation  proceedings   to  cir- 

• 


cult  clerk  and  requested  him  to  file  them, 
stating  that  its  attorney  would  pay  filing  fee, 
which  clerk  did  not  demand  of  messenger 
delivering  papers,  but  clerk  delayed  in  filing 
papers,  though  subsequently  again  requested 
to  do  so,  held  that  filing  would  relate  back 
to  date  "When  papers  were  delivered.  Do^vie 
V.  Chicago,  etc.,  R.  Co.,  214  111.  49,  73  N.  B. 
354. 

92.  Under  the  practice  of  West  Virginia 
on  the  overruling  of  a  demurrer  to  a  plea 
to  the  jurisdiction,  the  court  will  not  neces- 
sarily enter  an  order  of  dismissal  but  may 
allow  plaintiff's  motion  to  set  aside  the  issue 
joined  on  such  plea  and  to  reject  the  sanre 
where  it  is  of  the  opinion  that  substantial 
justice  will  be  promoted  thereby.  Gordon 
V.  Tost,  140  F.  79.  It  is  not  error  to  permit 
the  dismissal  of  a  paragraph  of  the  reply. 
Sovereign  Camp,  Woodmen  of  the  World  v. 
Cox  [Ind.  App.]  75  N.  B.  290.  After  the  ap- 
pellate court  has  held  that  a  bill  of  review 
Is  devoid  of  merit,  and  has  reversed  and  re- 
manded the  case,  the  chancellor  may  per- 
mit the  withdrawal  of  the  answer  and  the 
filing  of  a  demurrer.  WIeczorek  v.  Adamski, 
114    111.    App.    161. 

03.  Where  answer  was  served  on  June  30, 
and  plaintiff's  attorney  was  absent  from  his 
office  July  1,  and  July  2  was  Sunday,  and  no- 
tice that  he  would  treat  answer  as  a  nulli- 
ty because  unverified  was  dated  July  3, 
and  It  and  tl.e  answer  were  received  by  de- 
fendant's atiorney,  who  lived  in  a  different 
town,  the  next  day  through  the  mail,  held 
that  plaintiff's  attorney  exercised  due  dil- 
ligence  and  could  not  be  compelled  to  accept 
service.  Fuller  Buggy  Co.  v.  Waldron,  94 
N.  T.  S.  1017. 

94.  See  4  C.  L,.  1049.  See,  also.  Equity,  5 
C.  L.  1144. 

05.     Willard  v.   Zehr,    215   111.   148,   74  N.  E. 
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rial  plea,  defendant  must  prevail  if  it  is  established."  The  only  Issues  involved  in 
the  case  are  those  raised  by  the  pleadings."'  The  allegations  of  the  petition  are 
conclusive  on  plaintifE.^^  Any  matter  put  in  issue  on  one  count  is  in  issue  for  the 
purposes  of  the  whole  case.""  If  issue  is  talcen  on.  the  replication,  plaintiff  is  entitled 
to  judgment  if  the  averments  thereof  are  proved.^ 

The  general  issue  and  general  denials.^ — A  general  denial  puts  in  issue  all  the 
allegations  to  which  it  is  directed,^  and  renders  admissible  all  facts  which  directly 
tend  to  disprove  any  one  or  more  averments  of  the  complaint,  or  to  show  that  plain- 
tiff never  had  a  cause  of  action.*  A  special  plea  of  matter  provable  undef  the  gen- 
eral issue  is  subject  to  demurrer." 


107.  "WTiere  a  special  ownership  in  plaintiff 
under  a  chattel  mortgage  is  alleged,  a  de- 
nial of  plaintiff's  ownership  does  not  put 
the  execution  of  the  mortgage  in  issue. 
Perry  County  Bank  v.  Rankin  [Ark.]  86 
S.  W.  279.  An  answer  to  a  complaint  for 
money  had  and  received  which  alleges  that 
defendant  by  agreement  paid  part  thereof 
to  plaintiff's  creditors,  and  a  specified  sum 
to  himself,  raises  an  issue  which  will  sus- 
tain a  finding  that  the  agreement  was  not 
that  defendant  should  pay  himself  such  sum 
but  that  he  should  have  whatever  profit  was 
made  in  the  transaction.  Ellis  v.  Doherty 
[Clal.  App.]  82  P.  545.  Where  service  of  a 
notice  signed  by  a  certain  person  is  alleged, 
denial  that  such  person  signed  the  notice 
does  not  put  in  issue  the  service  thereof. 
Hayden  v.  Collins  [Cal.  App.]  81  P.  1120.  In 
suit  to  reform  a  deed  alleged  to  have  mis- 
described  the  land  intended  to  be  conveyed, 
where  complaint  alleged  that  whatever  in- 
terest the  defendant  B.  had  in  the  land  he 
ptirchased  from  the  grantee  in  the  deed  with 
knowledge  of  plaintiff's  possession  and 
claim  of  ownership,  and  the  answer  admitted 
that  defendants  claimed  the  land,  alleged 
that  they  were  the  owners  thereof  in  fee, 
and  denied  that  plaintiff  held  the  land  ad- 
versely, held  that  pleadings  raised  the  issue 
of  B.'s  rights  distinct  from  those  of  his  co- 
defendant.  Garst  V.  Brutsche  [Iowa]  105  N. 
'W.  452.  A  denial  that  defendant  hung  a 
certain  wire  only  three  feet  over  a  trestle 
does  not  put  In  issue  the  alleged  time  when 
it  was  hung.  Bourke  v.  Butte  Electric  & 
Power  Co.  [Mont]  83  P.  470.  In  an  action 
against  a.  firm  on  a  contract  signed  in  its 
name,  an  answer  denying  the  existence  of 
the  partnership  as  alleged  by  plaintiff  in 
his  petition  and  denying  the  execution  of 
the  contract  by  the  firm,  or  for  its  benefit, 
held  to  raise  the  issue  as  to  whether  the 
partnership  which  executed  the  contract  could 
be  held  liable  thereon.  Slayden  &  Co.  v.  Palmo 
[Tex.  Civ.  App.]  90  S.  W.  908.  In  action  for 
breach  of  warranty  of  peaceable  possession 
of  land,  denial  of  any  disturbance  of  pos- 
session raises  that  issue  and  renders  admis- 
sible evidence  in  contradiction  of  plaintiff's 
allegation  of  eviction  which,  if  preponderant, 
would  defeat  his  cause  of  action,  though 
such  denial  Is  based  on  lack  of  knowledge 
or  information  sufficient  to  form  a  belief. 
Patterson  v.   Cappon   [Wis.]   102  N.   W.   1083. 

96.     Rasco  v.  Jefferson  [Ala.]   38  So.   246. 

m.  Question  whether  assignment  of  ex- 
ecutory contract  of  sale  was  an  unlawful 
preference  under  the  bankruptcy  act  held 
not  an  issue  under  the  pleadings.  Lamm  v. 
Armstrong  [Minn.]  104  N.  W.  304.     A  ground 


of  liability  not  pleaded  cannot  be  considered 
on  appeal  from  a  judgment  of  nonsuit. 
Crowley  v.  Chicago,  etc.,  R.  Co.,  122  Wis.  287, 
99  N.  W.  1016. 

08.  In  proceeding  to  condemn  land,  alle- 
gations of  petition  as  to  ownership  are  con- 
clusive on  petitioner  and  defendants  need 
not  prove  title.  Sanitary  Dist.  v.  Pittsburgh, 
etc.,  R.  Co.,  216  111.   575,  75  N.  E.  248. 

99.  Plaintiff  alleged  in  paragraph  3  of 
her  complaint  that  defendant  delivered  her 
a  package  which  he  stated  contained  cer- 
tain salts,  and  in  paragraph  4  that  it  did  not 
contain  such  salts  but  a  poison.  Defendant 
filed  notice  that  on  hearing  in  damages  he 
should  ott&v  evidence  to  disprove  allegations 
in  paragraph  4.  lield  that  no  such  notice 
as  to  paragraph  3  was  necessary  to  enable 
him  to  show  that  statement  of  his  clerk  to 
plaintiff  as  to  contents  of  package  were  true, 
and  that  she  negligently  picked  up  wrong 
package.     Keating  v.  Hull  [Conn,]  62  A.  661. 

1.  Union  Fertilizer  Co.  v.  Johnson  [Ala.] 
39   So.   684. 

a.     See  4  C.  L.  'l049. 

3.  Where  title  by  specified  conveyances 
is  alleged,  a  general  denial  of  plaintiff's 
title  is  insufficient.  Pace  v.  Crandall  [Ark.] 
86  S.  W.  812.  Where  general  issue  is  plead- 
ed to  a  special  count,  plaintiff  must  prove 
all  the  allegations  thereof  in  order  to  re- 
cover. Godfrey  v.  Wingert,  110  111,  App.  563. 
In  all  civil  actions  founded  upon  a  particu- 
lar contract  defendant  may  answer  by  gen- 
eral denial  and  prove  under  it  a  different 
contract  from  that  sued  on  and  defeat  re- 
covery, or  he  may  answer  by  a  general  de- 
nial and  also  by  a  special  paragraph  of  de- 
nial setting  up  the  contract  which  he  ad- 
mits having  made  in  respect  to  the  same 
subject-matter,  but  in  such  different  terms 
■IS  he  understands  the  facts  to  warrant. 
Fudge  v.  Marquell,  164  Ind.  447,  72  N. 
B.  565,  73  N.  E,  895.  In  trespass  quare 
clausum  where  the  location  of  a  boundary 
line  is  in  dispute,  the  title  to  the  disputed 
territory  may  be  determined  under  a  plea 
of  the  general  issue.  Special  plea  of  soil 
and  freehold  is  not  necessary  to  try  title  to 
disputed  territory.  Dyman  v.  Brown  [N.  H,] 
62  A.  650.  In  an  action  on  a  subscription  a 
general  denial  with  an  admission  of  making 
the  subscription  leaves  the  burden  on  plain- 
tiff to  prove  the  amount  thereof.  Abies  v. 
Terrell  University  School  [Tex.  Civ.  App.] 
85   S.   W.  1010. 

4.  Any  evidence  is  admissible  which  tends 
to  negative  or  disprove  the  matters  of  fact 
alleged  in  the  petition.  Code,  §  3615.  Over- 
houser  v.  American  Cereal  Co.  [Iowa]  106 
N.  W.   113. 
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Special  issues  and  special  denials.^ — Matters  which  lie  in  affirmative  proof  be- 
cause of  presumptions  of  law  to  the  contrary,  such  as  contributory  negligence/  estop- 
pel,* payment,"  fraud,^"  and  the  like,  must  be  specially  pleaded. 

A  denial  is  suiScient  to  put  plaintiff  on  proof,  though  coupled  with  an  insuffi- 
cient justification.^'^ 

Variance}^ — Since  a  party  must  recover,  if  at  all,  on  the  cause  of  action  set  up 
in  his  pleadings,  his  allegations  and  proofs  must  substantially  correspond.^*     Mat- 


Facts   provable   under   general' denial:     In 

action  for  libel  defendant  may  prove  plain- 
tiff's general  bad  character,  but  not  speoifle 
acts  of  misconduct.  Dowie  v.  Priddle,  216 
111.  553,  75  N.  E.  243,  afg:.  116  111.  App.  184. 
Defendant  in  action  on  quantum  meruit  for 
services  rendered  testatrix,  to  be  paid  for  by 
testamentary  bequest,  held  entitled  to  take 
advantage  of  fact  that  contract  was  satis- 
fied by  legacy  which  plaintiff  accepted,  no 
plea  of  estoppel  being  necessary.  Such  evi- 
dence negatives  that  which  it  devolves  on 
plaintiff  to  prove.  Burns'  Rev.  St.  1901,  § 
380.  Alerding  v.  Allison,  31  Ind.  App.  397, 
68  N.  E.  185.  In  suit  to  restrain  use  of 
school  house  for  religious  purposes,  evidence 
that  defendants  used  building  pursuant  to 
permission  obtained  from  township  trustee 
to  use  it  when  unoccupied  for  common 
school  purposes.  Baggerly  v.  Lee  [Ind. 
App.]  73  N.  B.  921.  In  action  for  separate 
support  denial  of  intoxication,  desertion,  and 
mistreatment,  and  that  plaintiff  has  lived 
apart  of  her  own  will,  etc.  Smith  v.  Smith 
[Ind.  App.]  74  N.  E.  1008.  Where  petition  in 
action  for  personal  injuries  charges  a  joint 
tort,  and  answer  of  one  of  the  defendants  is 
a  general  denial,  evidence  that  the  other  de- 
fendant was  an  independent  contractor  and 
that  injury  was  caused  by  the  negligence  of 
his  employes,  is  admissible.  Overhouser  v. 
American  Cereal  Co.  [Iowa]  105  N.  W.  113. 
Code  §  3629,  providing  that  any  defense 
showing  matter  of  justification,  excuse,  dis- 
charge, or  release  must  be  specially  pleaded, 
does  not  require  such  defense  to  be  specially 
pleaded.  Id.  In  action  against  corporation 
and  one  of  its  employes  for  illegal  arrest 
and  false  imprisonment,  fact  that  individual 
defendant  made  the  arrest  for  violation  of 
the  law,  that  he  acted  as  police  officer  and 
not  as  agent  of  corporate  defendant,  etc. 
Schultz  v.  Greenwood  Cemetery,  93  N.  T.  S. 
180.  Under  Act  May  25,  1887,  §  7,  P.  L..  271, 
abolishing  special  pleading  and  providing 
that  the  only  plea  in  the  action  of  trespass 
shall  be  not  guilty,  in  action  of  trespass 
for  injuries  to  land  defendant  in  possession 
may  offer  evidence  of  title  under  the  gen- 
eral plea  of  not  guilty.  Edwards  v.  Wood- 
ruff,  25  Pa.   Super.   Ct.   575. 

Facts  not  provable:  A  plea  of  the  gen- 
eral issue  with  leave  to  give  in  evidence  any 
matter  which  might  be  specially  pleaded 
amounts  to  no  more  than  the  general  issue, 
and  evidence  not  germane  thereto  is  prop- 
erly excluded.  Main  v.  Radney  [Ala.]  39  So. 
981.  Defendant  in  action  for  libel  cannot 
show  under  the  general  issue,  and  in  miti- 
gation of  damages,  facts  tending  to  cast 
suspicion  of  plaintia's  guilt  of  the  very 
charges  which  defendant  has  declined  to 
undertake  to  prove.  Commercial  News  Co. 
V.  Beard,  116  111.  App.  501.  In  action  by  de- 
positor to  recover  from  bank  the  amount  of 


a  note  paid  by  it  and  charged  to  its  account, 
held  that  defendant  could  not  contend  that 
it  was  a  bona  flde  holder,  and  a  holder  In 
due  course,  where  ans"wer  "was  general  de- 
nial and  plea  of  payment,  and  no  claim  in 
set-off  was  filed  or  averment  of  ownership 
made.  Elliott  v.  Worcester  Trust  Co. 
[Mass.]  75  N.  E.  944.  That  plaintiff  is  not 
the  real  party  in  interest.  Mendoza  v. 
Steimer,  95  N.  T.  S.  603.  Administrator  is 
a.  merely  nominal  party  to  a  suit  for  wrong- 
ful death  and  a  general  denial  does  not  tra- 
verse his  representative  capacity.  Coney 
Island  Co.  v.  Mitsch,  3  Ohio  N.  P.  (N.  S.) 
81.  Does  not  put  in  issue  the  incorpora- 
tion of  a  plaintiff  corporation.  The  incor- 
poration need  not  be  established  by  proof 
under  such  a  pleading,  and  the  issue  can 
only  be  raised  by  a  special  pleading.  Min- 
zey  V.  Marcy  Mfg.  Co.,  6  Ohio  C.  C.  (N.  S.) 
593.  Allegation  that  guardian  was  duly  ap- 
pointed by  probate  court  held  not  a  ma- 
terial averment  within  meaning  of  provi- 
sion of  Ohio  Code  prescribing  "what  Issues 
may  be  raised  by  general  denial  in  the  an- 
swer. Toledo  Traction  Co.  v.  Cameron  [C. 
C.  A.]  137  F.  48.  Averrfient  of  plaintiff's 
citizenship  in  an  action  in  a  federal  court, 
in  which  Jurisdiction  depends  on  diversity 
of  citizenship,  is  a  material  allegation  with- 
in the  meaning  of  the  Ohio  Code,  and  is  put 
in  issue  by  a  general  denial  in  the  answer. 
Id. 

5.  Western  E.  Co.  of  Ala.  v.  Russell  [Ala.] 
39  So.   311. 

8.     See  4  C.  Li.   1049. 

7.  See  Negligence,  6  C.  L.   748. 

8.  See  Estoppel,    5   C.  L.   1285. 

9.  See  Payment  and  Tender,  6  C.  L.  987. 

10.  See  Fraud  and  Undue  Influence,  5  C. 
L.    1541. 

11.  Denial  that  plaintiff  had  an  easement 
of  way,  and  averment  that  defendant  ob- 
structed the  same  as  agent  of  the  owner, 
presents  a  good  d'efense  in  the  denial  of 
plaintiff's  right  alone,  and  hence  this  an- 
swer is  sufficient  though  justification  be  not 
shown.  Hornsey  v.  Adams,  27  Ky.  L.  R.  683, 
86  S.  W.  514. 

12.  See   4   C.  L.   1050. 

13.  A  variance  is  a  substantial  departure 
from  the  issue  in  the  evidence  adduced  in 
regard  to  some  matter  which  in  point  of 
law  is  essential  to  the  charge  or  claim. 
Evidence  must  tend  to  prove  different  cause 
of  action  from  that  averred  or  a  substan- 
tive ground  of  recovery  not  within  the  is- 
sue. Sattley  Mfg.  Co.  v.  Wendt,  116  111. 
App.  375.  Plaintiff  will  not  be  permitted  to 
make  a  different  case  by  his  evidence  than 
that  stated  in  his  declaration.  Proof  with- 
out corresponding  pleading  is  as  ineffectual 
as  a  pleading  without  corresponding  proof. 
Oilman  v.  Ferguson,  116  111.  App.  347. 
Where  there  is  a  variance  between   the  pe- 
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ters  laid  under  a  videlicet  need  not  be  proved  as  alleged."    Proof  of  more  than 


tition  and  the  proof,  it  is  error  to  enter  a 
decree  for  plaintiff  without  previous  amend- 
ment, and  is  ground  for  reversal  if  not  waiv- 
ed. Cosgrove  v.  Farwell,  114  111.  App.  491. 
The  facts  proved  must  be  legally  identical 
with  those  alleged.  No  recovery  proper  in 
collision  case  where  there  was  a  variance. 
Trout  Brook  Ice  &  Feed  Co.  v.  Hartford 
Bleo.  Light  Co.,  77  Conn.  338,  59  A.  405. 
Where  the  petition  in  an  action  is  framed 
upon  the  theory  that  an  alleged  accident 
caused  an  injury,  and  the  proof  offered  by 
the  plaintiff  corresponds  to  the  allegations 
of  the  petition  and  is  repugnant  to  the  the- 
ory of  an  aggravation  of  an  existing  infirm- 
ity, the  defendant  is  entitled  to  have  the 
plaintiff  confined  in  his  recovery  to  the  scope 
of  his  allegation  and  proof.  Where  the  is- 
sue raised  by  the  pleadings  was  whether  or 
not  tjie  accident  caused  hernia,  proof  that 
plaintiff  had  hernia  prior  to  the  accident 
constitutes  a  complete  defense.  P.,  C,  C.  & 
St.  L.  R.  Co.  V.  Boswell,  7  Ohio  C.  C.  (N.  S.) 
413. 

Fatnl  variance!  Variance  in  description 
of  order  sued  on.  Leatherbury  v.  Spots- 
wood,  Turner  &  Co.  [Ala.]  39  So.  588.  Be- 
tween proof  of  an  unsealed  instrument  and 
declaration  on  a  bond.  Gutta  Percha  &  Rubber 
Mfg.  Co.  V.  Attalla  [Ala.]  39  So.  719.  Between 
allegation  that  injury  -was  due  to  defect  in 
head  or  top  of  planing  machine  and  proof 
that  it  was  result  of  defective  look  screw. 
Irank  v.  Hanly,  215  111.  216,  74  N.  B.  130. 
Between  proof  of  a  contract  for  the  sale  of 
standing  timber  and  declaration  In  tres- 
pass for  cutting  it.  Tacoma  Mill  Co.  v.  Per- 
ry [Wash.]  82  P.  140.  Declaration  alleging 
performance  of  conditions  precedent  on 
which  plaintiff's  right  of  action  depends  is 
not  supported  by  proof  of  facts  constituting 
a  waiver  of  such  conditions.  Guilford  Gran- 
ite Co.  V.  Harrison  Granite  Co.,  23  App.  D.  C. 
1.  In  an  action  for  deceit,  proof  of  repre- 
tations  other  than  those  counted  on  is  fatal- 
ly variant.  Walker  v.  Parry  [Fla.]  40  So.  69. 
Plaintiff  having  elected  in  his  petition  to 
treat  the  transaction  on  account  of  which 
it  sought  to  hold  plaintiffs  liable  as  a  re- 
newal of  an  existing  indebtedness  to  it,  held 
that  it  could  not  recover  if  it  appeared  that 
it  was  not  in  la^v  a  renewal.  Lowry  Nat. 
Bank  v.  Pickett  [Ga.]  50  S.  B.  396.  One 
alleging  a  cause  of  action  of  an  equitable 
nature  must  prove  one  so  far  as  the  trial 
by  jury  is  concerned,  and  cannot  escape  such 
tribunal  by  alleging  an  equitable  cause  of 
action,  and,  while  wholly  failing  to  prove  it, 
obtain  a  trial  by  the  court  of  a  common-law 
action  arising  out  of  the  transaction.  Boon- 
ville  Nat.  Bank  v.  Blakey  [Ind.]  76  N.  B. 
629.  One  suing  on  a  contract  alleged  to 
have  been  made  with  defendants  as  part- 
ners cannot  recover  where  his  own  proof  af- 
firmatively shows  that  it  was  made  with  a 
corporation.  Buellesbach  v.  Sulka,  94  N.  Y. 
S.  1.  One  suing  a  corporation  for  services 
rendered  to  it  is  not  entitled  to  recover 
on  the  theory  that  he  rendered  the  serv- 
ices to  another  corporation  and  that  defend- 
ant afterwards  assumed  the  liability.  Gir- 
bekian  v.  Cairo  Cigarette  Co.,  94  N.  T.  S. 
345.  In  action  against  owner  for  work  and 
labor  furnished  by  subconti^actor,  where 
complaint    alleged    that    owner   promised    to 


pay  subcontractor  if  principal  contractor  did 
not,  held  that  there  could  be  no  recovery  on 
the  theory  that  the  ownei-  became  the  prin- 
cipal debtor  to  plaintiff.  Smith  v.  Burditt, 
95  N.  T.  S.  188.  In  action  for  injuries  caus- 
ed by  falling  into  an  excavation,  where  neg- 
ligence charged  was  defendant's  failure  to 
light  or  guard  excavation  on  private  prop- 
erty adjacent  to  a  highway  on  theory  that  it 
should  have  done  so  for  the  safety  of  per- 
sons using  such  highway,  held  that  there 
could  be  no  recovery  where  evidence  show- 
ed that  plaintiff  left  highway  deliberately 
and  fell  into  excavation  at  place  known  to 
him  not  to  be  the  highway.  Crimmins  v. 
United  Engineering  &  Contracting  Co.,  96  N. 
T.  S.  1032.  In  a  suit  on  a  note,  where  the 
execution  of  the  note  sued  on  is  admitted, 
it  is  error  to  receive  a  note  variant  from 
that  described  in  the  complaint.  Viets  v. 
Silver  [N.  D.]  106  N.  W.  35.  Where  plain- 
tiff sets  out  neglleent  acta  relied  on  as  a 
basis  of  recovery,  he  must  establish  those 
acts,  and  cannot  recover  by  reason  of  other 
negligent  acts  of  defendant  not  averred, 
even  though  acts  proven  show  that  latter 
was  guilty  of  negligence  which  caused  the 
■njury.  Chicago  City  R.  Co.  v.  Bruley,  215 
111.  464,  74  N.  E.  441;  Shickle-Harrison  &  H. 
Iron  Co.  v.  Beck,  112  111.  App.  444;  Wabash 
R.  Co.  V.  Warren,  113  111.  App.  172.  Is  con- 
fined to  proof  of  acts  alleged  or  which  con- 
stitute the  res  gestae.  Hudgins  v.  Coca  Cola 
Bottling  Co.  [Ga.]  50  S.  B.  974.  One  seeking 
to  recover  against  several  defendants  joint- 
ly cannot  recover  if  he  fails  to  prove  lia- 
bility on  the  part  of  one  of  them.  Probata 
does  not  sustain  allegata.  Hibberd  v.  Hub- 
bard, 211  Pa.  331,  60  A.  911;  Firch  v.  Hackett 
[Wash.]  82  P.  919.  In  an  action  on  expresN 
contract  for  employment  plaintiff  cannot, 
on  the  contract  being  held  void  under  the 
statute  of  frauds,  recover  the  value  of  the 
serviq.ea  actually  rendered  without  an 
amendment.  Banta  v.  Banta,  103  App.  Dlv. 
172,  93  N.  T.  S.  393.  One  suing  upon  an  ex- 
press contract  of  employment  cannot  recov- 
er on  a  quantum  meruit.  Hunt  v.  Tuttle, 
125  Iowa,  676,  101  N.  W.  509.  No  recovery 
can  be  had  for  tort  when  declaration  Is  on 
contract.  Suit  for  injury  to  cattle  on  con- 
tract to  fence  right  of  way.  White  River 
R.  Co.  V.  Hamilton  [Ark.]  88  S.  W.  978.  In 
action  ex  delicto  for  deceit  and  fraud  no  re- 
covery can  be  had  on  promise  to  reimburse 
plaintiff  in  case  representations  proved  un- 
true.    Eckman  v.  Webb,  116  111.  App.   467. 

Xo  variance!  Between  allegation  that  in- 
jury occurred  while  "placing  a  spout  in 
said  machine  under  said  blade,"  and  proof 
that  it  occurred  while  straightening  a  spout 
which  had  not  gone  in  properly  under  the 
blade.  National  Enameling  &  Stamping  Co. 
V.  Vogel,  115  111.  App.  607.  If  the  facts  al- 
leged warrant  the  relief  sought,  the  mere 
erroneous  conclusion  of  the  pleader  that  a 
partnership  existed  by  virtue  of  such  facts 
does  not  prevent  the  granting  of  such  relief 
or  constitute  a  variance.  Calkins  v.  Worth. 
215  III.  78,  74  N.  B.  81.  Where  plaintiff 
sued  partnership  for  purchase  price  of 
goods,  but  on  trial  evidence  showed  that 
goods  were  purchased  by  one  of  the  alleged 
partners,  who  was  individually  liable  there- 
for,   and    plaintiff    amended    petition    so    as 
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is  alleged  does  not  constitute  a  variance  unless  contradictory  of  the  allegations,^" 
nor  does  a  failure  to  prove  all  that  is  charged,  provided  enough  is  proven  to  make 
out  a  cause  of  action.^*  Where  the  deficiency  of  evidence  is  as  to  the  entire  scope 
of  the  pleading  and  not  merely  as  to  some  particular  thereof,  it  is  a  failure  of  proof 
and  not  a  variance.^^ 

Immaterial  variances  will  be  wholly  disregarded,^'  and  in  such  case  the  court 
may  direct  the  facts  to  be  found  according  to  the  evidence.^'    By  statute  in  some 


to  allege  that  plaintiff  was  doing  business 
at  the  time  mentioned  in  his  own  name, 
which  was  treated  as  an  allegation  of  a 
sale  to  him  individually,  held  that  there 
was  no  variance.  Padden  v.  Clark,  124  Iowa, 
94,  99  N.  W.  152.  Averment  that  plaintiff 
delivered,  or  caused  to  be  delivered,  to  de- 
fendant bank  the  sum  claimed,  to  be  Ijeld 
by  it  for  his  use,  to  be  paid  upon  his  order 
on  demand,  etc.,  held  broad  enough  to  cover 
deposit  made  by  plaintiff  personally.  Elliott 
v.  Worcester  Trust  Co.  [Mass.]  75  N.  E.  944. 
Under  Civ.  Ct.  rule  27,  subd.  "b,"  plaintiff 
pleading  a  joint  contract  executed  by  two 
defendants,  and  the  proof  showing  that  only 
one  of  the  parties  executed  the  contract,  he 
may  recover  against  such  party.  Root  & 
McBride  Co.  v.  "Walton  Salt  Ass'n  [Mich.] 
12  Det.  Leg.  N.  193,  103  N.  W.  844.  Proof  of 
employment  to  sell  particular  goods  not 
fatally  variant  from  averment  of  employ- 
ment to  sell  goods  generally.  Gibson  v. 
Bailey  Co.,  114  Mo.  App.  350,  89  S.  W.  597. 
Action  for  failure  of  bailee  to  protect  by 
insurance  held  to  be  on  implied  contract 
and  not  in  tort,  so  that  proof  of  express 
contract  to  insure  was  no  variance.  Avil 
Printing  Co.  v.  Kaiser  Pub.  Co.  [Mo.  App.] 
89  S.  W.  900.  Declaration  alleging  injuries 
to  plaintiff's  legs,  back,  and  body,  held  broad 
enough  to  authorize  admission  of  evidence 
of  injuries  to  ankle,  it  not  being  necessary 
to  more  particularly  describe  the  parts  in- 
jured.    Lewes    v.    Crane    [Vt.]    62    A.    GO. 

14.  Date.  Peoria  Star  Co.  v.  Floyd-  Spe- 
cial Ag.,  115  111.  App.  401;  Rollins  v.  Atlan- 
tic City  B.  Co.  [N.  J.  Law]  62  A.  929.  Aver- 
ment that  deposit  was  made  on  or  about 
Feb.  21  held  not  to  preclude  reliance  on  de- 
posit made  ¥'eb.  24.  Elliott  v.  Worcester 
Trust  Co.  [Mass.]  75  N.  B.  944.  No  variance 
between  allegation  that  contract  was  made 
"on  or  about"  a  certain  date  and  proof  that 
it  was  made  at  an  earlier  date.  Toan  v. 
Russell,  111  111.  App.  629.  Where  it  is  al- 
leged under  a  videlicet  that  slanderous 
words  were  spoken  at  a  particular  place,  it 
Is  sufBcient  if  they  are  proven  to  have  been 
spoken  at  any  place.  Herhold  v.  White,  114 
111.  'App.  186. 

15.  Sattley  Mfg.  Co.  v.  Wendt,  116  111. 
App.  375.  Where  declaration  contains  only 
an  averment  of  due  care  on  the  part  of 
plaintiff,  held  that  it  is  not  a  variance  to 
show  that  defendant  promised  to  repair  and 
did  not,  and  that  plaintiff  continued  in  his 
employ  relying  on  such  promise.     Id. 

16.  Action  for  personal  injuries.  City  of 
Ottawa  V.  Hayne,  114  111.  App.  21.  Need  not 
prove  all  slanderous  words  alleged  in  the 
declaration.     Dubois  v.  Robbins,  115  111.  App. 
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iV.     Suit     for     accounting.  Allegation     of 

Qontract   of   plaintiff   with   A  and   B   jointly 

and    proof   of   contract   of    A  with    plaintiff 


and  B  jointly.  Hartman  v.  Belden,  38  Wash. 
655,  80  P.  806. 

IS.  Variance  held  Immaterial:  Between 
an  averment  that  an  irrigation  ditch  was 
constructed  in  1900  and  proof  that  a  few 
rods  of  it  was  constructed  in  1896.  Vestal 
V.  Young,  147  Cal.  715,  82  P.  381.  If  the 
complaint  directs  attention  to  the  true  na- 
ture of  plaintiff's  loss,  and  sufHciently  in- 
dicates its  general  and  controlling  cause, 
it  is  immaterial  that  the  particular  cause 
alleged  proves  not  to  be  the  true  one. 
Osborn  v.  Norwalk,  77  Conn.  663,  60  A.  645. 
In  action  for  damages  against  owner  of 
dam,  variance  between  allegation  that  dam- 
ages were  caused  by  wrongfully  and  negli- 
gently failing  to  open  the  flood  gate  early 
enough  in  periods  of  high  water,  and  proof 
that  the  real  cause  of  the  injury  was  the 
opening  of  the  gate  at  any  time  during 
such  periods  is  immaterial  and  will  be -dis- 
regarded under  Rules  of  Court,  p.  45,  §  149, 
plaintiff  not  having  stated  a  defective  title 
to  relief  but  having  made  a  defective  state- 
ment of  a  good  title  to  it.  Id.  In  action  by 
one  accommodation  indorser  against  another 
for  contribution,  variance  between  allega- 
tion that  plaintiff  paid  notes  and  proof  that 
he  bought  them  from  the  holder  held  im- 
material where  it  appeared  that  he  paid  the 
face  of  the  notes  and  part  of  the  Interest, 
and  judgment  was  only  for  half  of  the 
amount  actually  paid.  Pratt  v.  Rhodes 
[Conn.]  61  A.  1009.  As  to  the  exact  place  of 
the  accident,  where  defendant  is  not  misled 
thereby  and  the  exact  place  is  not  impor- 
tant. Illinois  Cent.  R.  Co.  v.  Kief,  111  111. 
App.  354.  Between  averment  that  insured 
was  thrown  against  walls  and  floor  of  car 
and  objects  therein,  and  proof  that  he  was 
thrown  against  outside  of  car  while  attempt- 
ing to  board  it.  Continental  Casualty  Co.  v. 
Hunt  [Ky.]  90  S.  W.  1056.  Where  complaint 
alleged  conspiracy  to  defraud,  held  imma- 
terial that  offered  evidence  tended  to  prove 
fraud  only,  that  being  the  gravamen  of  the 
action.  Lefler  v.  Fox,  92  N.  T.  S.  22.7.  Be- 
tween an  averment  of  sale  to  defendant  and 
proof  of  a  sale  to  a  third  person  and  an 
adoption  of  the  contract  by  defendant.  Vul- 
can Iron  Works  v.  Burrell  Const.  Co. 
[Wash.]  81  P.  836.  In  an  action  to  recover 
for  work  done  on  contract,  proof  of  a  con- 
tract price  lower  than  that  pleaded.  Irby  v. 
Phillips    [Wash.]    82  P.    931. 

19.  Irby  v.  Phillips  [Wash.]  82  P.  931. 
May  direct  the  fact  to  be  found  according  to 
the  evideilce  and  may  order  an  immediate 
amendment  without  costs.  Code  Civ.  Proc. 
§  139.  Stull  V.  Masilonka  [Neb.]  104  N.  W.' 
188.  Civ.  Code  Prac.  130.  Continental  Cas- 
ualty Co.  V.  Hunt  [Ky.]  90  S.  W.  1056. 
Where  the  court  directs  that  the  facts  be 
found  according  to  the  evidence,  no  amend- 
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states  no  variance  is  to  be  deemed  material  unless  it  has  actually  misled  the  opposite 
party  to  Hs  prejudice  in  maintaining  his  action  or  defense  upon  the  merits,^"  which ' 
fact  must  be  established  by  his  afBdavit  to  that  effect  or  otherwise."^  A  judgment 
notwithstanding  the  verdict  cannot  be  upheld  on  the  ground  of  a  variance  between 
the  cause  of  action  stated  and  the  proof  unless  it  further  appears  that  the  pleading 
is  deficient  to  the  extent  that  no  amendment  thereof  can  be  made.''^ 

A  variance  is  waived  by  failure  to  object  thereto  at  the  triaP'  or  by  consenting 
to  litigate  the  iew  issue,^*  or  where  a  motion  to  exclude  evidence  is  based  solely  on 
otlier  grounds/"  nor  can  such  objection  be  availed  of  where  the  variance  is  cured  by 
amendment.  ^° 

Admissions  in  pleadings  or  dy  failure  to  flead." — Allegations  of  the  complaint, 
declaration,  or  petition,  which  are  admitted''*  or  which  are  not  specifically  denied  or 


ment  need  bs  made.     Griffith  v.   RIdpath,   38 
Wash.    540,    SO   P.    820. 

20.  City  of  Toledo  V.  Willingrer,  6  Ohio 
C.  C.  (N.  S.)  641.  Civ.  Code  Prae.  §  129. 
Continental  Casualty  Co.  v.  Hunt  [Ky.]  90 
S.  W.  1056.  Code  Civ.  Proc.  §  138.  Stull  v. 
Masilonka  [Neb.]  104  N.  W.  188.  Codie  Civ. 
Proc.  .§§  190,  191.  Roundtree  v.  Charleston  & 
W.  C.  R.  Co.  [S.  C]  52  S.  E.  231.  Bal.  Ann. 
Codes  &  St.  §  4949.  Grissom  v.  Hoflus 
[Wash.]    80  P.    1002. 

Held  not  mlsleadtngi  Misdescription  of 
realty  in  petition  on  foreclosure  proceedings, 
where  property  was  correctly  described  in 
attached  copy  of  mortgage,  held  not  to  af- 
fect judgment,  particularly  where  It  was 
subsequently  corrected  by  amendment, 
Stull  V.  Masilonka  [Neb.]  104  N.  W.  188. 
Variance  between  allegation  that  plaintiff 
was  injured  while  loading  a  truck  and  proof 
that  he  was  injured  while  loading  wheels  of 
a  truck.  Roundtree  v.  Charleston  &  W.  C.  R. 
Co.  [S.  C]  52  S.  E.  231.  Not  a  failure  of 
proof  within  meaning  of  Code  Civ.  Proc. 
1902,  I  192.  Id.  In  an  action  for  injuries 
from  the  bite  of  a  dog,  variance  between 
an  averment  that  the  dog  belonged  to,  de- 
fendant and  proof  that  it  belonged  to  a  firm 
of  which  he  was  a  member.  Grissom  v. 
Hoflus  [Wash.]  80  P.  1002.  Variance  be- 
tween declaration  on  quantum  meruit  and 
proof  of  special  contract,  where  contract 
was  alleged  by  defendant.  Griffith  v.  Rid- 
path,  38  Wash.  540,   80  P.  820. 

21.  In  Missouri  one  claiming  to  have 
been  misled  must  file  an  affidavit  thereof. 
Rev.  St.  1899,  §  665.  Harrison  v.  Lakenan, 
189  Mo.  581,  88  8.  W.  53.  Pact  of  prejudice 
must  be  sliown  to  the  satisfaction  of  the 
court,  and  it  must  also  be  shown  in  whai 
respect  he  was  misled.  Code  Civ.  Proc.  % 
138.  Stull  V.  Masilonka  [Neb.]  104  N.  W. 
188. 

22.  A  party  cannot  be  deprived  of  right 
to  amend  pleadings  on  a  new  trial  by  a 
summary  judgment  under  Laws  1901,  c.  63, 
p.  74.  Welch  V.  Northern  Pac.  R.  Co.  [N. 
D.]    103   N.   W.    396. 

23.  Illinois  Terminal  R.  Co.  v.  Thompson, 
112  111.  App.  463;  Wall  v.  Continental  Cas- 
ualty Co.,  Ill  Mo.  App.  504,  86  S.  W.  491. 
Objection  cannot  be  first  taken  on  appeal. 
Olcese  V.  Mobile  Fruit  &  Trading  Co.,  112 
111.  App.  281.  Appellate  court  will  not  con- 
sider a  variance  between  statement  of  claim 
and  plaintiff's  evidence  where  no  exception 
to  such  evidence  was  taken  at  the  trial  and 
question  is  not  specifically  raised  by  an  as- 


signment of  error.  Oehmler  v.  Pittsburg  R. 
Co.,  25  Pa.  Super.  Ct.  617.  Objection  can- 
not be  raised  after  verdict  where  no  ob- 
jection to  the  evidence  was  made  at  the 
trial  and  no  surprise  -was  expressed  or  con- 
tinuance asked  for.  Elder  Twp.  School  Dist. 
V.  Penna.  R.  Co.,  26  Pa.  Super.  Ct.  112. 
Judgment  for  plaintiff  will  not  be  reversed, 
because  court  admitted  evidence  of  an  ex- 
press contract  while  statement  was  on  an 
implied  one  on  the  quantum  meruit,  where 
issue  between  the  parties  was  a  pure  ques- 
tion of  fact  and  was  tried  on  the  merits, 
and  statement  stated  plaintiffs  claim  plainly 
and  averred  that  the  price  of  the  work  was 
a  sum  stated.  Wike  v.  Woolverton,  26  Pa. 
Super.    Ct.    561. 

24.  In  action  for  injuries  caused  by  fall- 
ing into  an  excavation  on  private  property 
adjacent  to  a  highway,  permitting  introduc- 
tion of  evidence  that  property  was  used  by 
public  as  a  crossing,  held  not  to  constitute 
consent  to  litigate  new  issue  of  negligence 
based  on  that  theory  where  such  evidence 
was  stated  by  plaintiff  to  be  merely  explana- 
tory of  the  situation  and  locality.  Crim- 
niins  V.  United  Engineering  &  Contracting 
Co.,   96  N.   T.   S.   1032. 

25.  City  of  Ottawa  v.  Hayne,  114  111.  App. 
21.  Motion  must  point  out  specifically  in 
what    the    variance    consists.     Id. 

26.  Not  on  appeal  "where  an  amendment 
is  allowed  at  the  argument.  Elder  Tp. 
School  Dist.  V.  Pennsylvania  R.  Co.,  26  Pa. 
Super.  Ct.  112.  The  right  to  a  nonsuit  be- 
cause of  a  variance  between  the  allega- 
tions and  the  proof  is  lost  by  the  making 
of  an  amendment  conforming  the  tTvo. 
Georgia  R.  &  Elec.  Co.  v.  Reeves,  123  Ga.  697, 
51    S.    E.    610. 

27.  See   4  C.  L.    1052. 

28.  If  defendant  admits  by  demurrer  or 
answer  that  he^entered  into  a  contract  with 
plaintiffs  by  an  associate  name  in  which  the 
suit  is  brought,  such  admission,  without 
further  qualification,  is  equivalent  to  an  ad- 
mission that  they  have  sufficient  capacity  to 
bind  and  be  bound  by  the  instrument  and 
to  enforce  the  same  in  the  contract  name. 
Miller  v.  Loverne  &  Browne  Co.  [Neb.]  105 
N.  W.  84.  Answer  held  to  admit  plaintiff's 
cause  of  action,  and  hence  errors  at  the 
trial  were  harmless.  Id.  An  averment  in 
the  answer  of  a  consideration  for  the  instru- 
ment sued  on  does  not  dispense  with  proof 
of  consideration  by  plaintiff  where  he  plead- 
ed another  and  wholly  different  considera- 
tion.    Joseph    V.    Catron    [N.    M.]    81   P.    439. 
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avoided  by  the  answer,^'  and  allegations  of  new  matter  in  the  answer  not  denied  by 
the  reply,  in  states  where  a  reply  is  required,'"  are  taken  as  established  and  need  not 
be  proved.  If,  however,  allegations  of  an  answer  are  to  be  taken  as  admissions  they 
must  be  taken  as  a  whole,  and  the  defendant  must  be  given  the  benefit  of  portions 
favorable  to  him.^^ 

Express  admissions  are  conclusive  on  the  party  making  them.'^  They  control 
inconsistent  express  averments''  and  prevail  over  findings  to  the  contrary  by  a 
jury.'*  The  original  answer  is  admissible  in  evidence  against  the.  defendant  as  an 
admission  even  after  the  filing  of  an  amended  one,'^  but  is  not  conclusive,  and  evi- 
deuce  bearing  on  its  weight  as  an  admission  is  admissible.'" 

Judgment  on  the  pleadings^''  will  be  gi-anted  when  they  present  such  a  state 
of  conceded  facts  as  entitle  either  party  to  relief,'*  but  is  improper  where  there  is 
any  material  issue  of  fact." 

Pleas,  see  latest  topical  index. 


Admission  that  one  D.  Tvas  the  owner  of 
certain  premises  prior  to  a  certain  date 
when  he  conveyed  them  to  plaintiff  held 
merely  an  admission  that  he  held  title  on 
that  date  so  as  to  make  the  conveyance  ef- 
fective, and  not  an  admission  of  the  allega- 
tion of  the  complaint  that  for  five  years  be- 
fore such  date  he  had  at  all  times  held  the 
title.     Culnane    v.    Dixon,    94    N.    T.    S.    1093. 

29.  Onderdonk  v.  Peale,  93  N.  T.  S.  505; 
State  v.  Alexander  [Tenn.]  90  S.  W.  20. 
Failure  of  defendant  in  partition  to  deny 
averment  that  lands  cannot  be  equitably 
partitioned  dispenses  with  proof  thereof. 
Berry  Lumber  Co.  v.  Garner  [Ala.]  38  So. 
243.  Where  the  answer  in  a  suit  to  cancel 
Instruments  for  want  of  consideration  and 
duress  denied  only  the  duress,  want  of  con- 
sideration is  admitted.  McClelland  v.  Bul- 
lis  [Colo.]  81  P.  771.  Code  J  3622.  Allegra- 
tion  in  petition  In  action  to  recover  divi- 
dend on  bank  stock  that  bank  "refused  to 
pay  said  dividend  to  plaintiff  or  his  assign- 
ors." Redhead  v.  Iowa  Nat.  Bank,  127  Iowa, 
572,  103  N.  "W.  796".  Execution  of  the  con- 
tract sued  on.  Danham  v.  Louisville  &  N.  R. 
Co.,   27   Ky.  L.  R.   772,   86  S.  W.   680. 

30.  As  to  necessity  of  reply  see  §  4,  ante. 
Rejoinder  held  to  have  admitted  allegation 
of  fulfillment  of  a  certain  condition  in  con- 
tract. Grand  Lodge  v.  Ohnsteio,  110  111. 
App.  312.  Allegations  of  the  answer  in 
mandamus  proceedings.  City  of  Chicago  v. 
People,  114  111.  App.  145.  In  mandamus  to 
compel  street  railway  to  lower  tunnel  under 
river  on  ground  that  it  was  an  obstruction 
to  navigation,  failure  of  replication  to  deny 
averment  in  answer  that  there  were  other 
tunnels  as  near  the  surface  as  defendant's 
and  below  It,  held  an  admission  that  such 
other  tunnels  existed  but  not  that  defend- 
ant's tunnel  was  not  an  obstruction.  West 
Chicago  St.  B.  Co.  v.  People,  214  111.  9,  73 
N.  B.   393. 

31.  If  allegations  of  new  matter  were  to 
be  taken  as  admissions  that  notes  sued  on 
were  made  and  delivered  by  defendant,  held 
that  plaintiff  could  not  use  them  to  his  ad- 
vantage without  at  the  same  time  admitting 
allegations  that  notes  were  usurious  and 
void,  and  that  they  had  been  paid.  Schles- 
inger  v.  McDonald,  106  App.  Dlv.  570,  94  N. 
Y.  S.  721. 

32.  Allegations    admitted    by    the   answer 


must  be  taken  as  true  Irrespective  of  the 
state  of  the  evidence.  Lainhart  v.  Burr 
[Pla.]  38  So.  711.  ATI  admission  Is  conclu- 
sive upon  the  parties  and  the  court,  and 
evidence  to  contradict  It  Is  Inadmissible, 
and  If  admitted  must  be  disregarded.  Ad- 
mission of  possession  of  premises  by  de- 
fendant held  to  render  dismissal  of  cause 
for  failure  to  prove  it  erroneous.  Pennac- 
chio  V.  Greco,  94  N.  T.  S.  1061. 

33.  Irwin  v.  Buffalo  Pitts  Co.  [Wash.]  81 
P.    849. 

34.  Admission  as  to  the  sufficiency  of  a 
drain,  the  obstruction  of  which  has  caus- 
ed damage  to  property.  City  of  Cincinnati 
V.   Johnson,   7   Ohio  C.   C.    (N.   S.)    167. 

35.  Schultz  V.  Culbertson  [Wis.]  103  N.  W. 
234. 

36.  Evidence  that  attorney  who  prepared 
It  did  so  without  consulting  defendant,  and 
on  Information  obtained  from  third  persons. 
Schultz  V.   Culbertson    [Wis.]    103  N.   W.   234. 

37.  See  4  C.  L.  1053. 

38.  May  be  rendered  on  motion  when,  on 
all  the  pleadings  taken  together,  a  party 
Is  entitled  to  judgment.  Strattnn's  Inde- 
pendence V.  Dines  [C.  C.  A.]  135  F'.  449. 
Where  the  material  allegations  of  the  com- 
plaint were  not  denied  and  only  legal  con- 
clusions were  alleged  against  It.  Tonis 
Creek  Coal  Co.  v.  Skeene  [Ky.]  90  S.  W.  993. 
Though  there  Is  a  general  denial,  if  subse- 
quent averments  of  the  answer  amount  to  a 
substantial  admission  of  all  the  essential  al- 
legations of  the  complaint.  Judgment  on  the 
pleadings  Is  proper.  Toder  v.  Randol  [Okl.] 
S3  P.  537.  Judgment  on  pleadings  for  en- 
forcement of  lien  securing  notes  held  prop- 
er. Tom's  Creek  Coal  Co.  v.  Skeene  [Ky.] 
90  S.  W.  993.  Where  answer  contained  no 
denial  of  the  allegations  of  the  complaint, 
but  merely  alleged  that  plaintiff  was  insane, 
held  that  court  should  have  granted  plain- 
tiff's motion  for  judgment  on  the  pleadings 
subject  to  its  discretionary  power  to  allow 
defendant,  on  showing  a  sufficient  excuse 
for  his  delay,  to  plead  to  the  merits  upon 
property  terms.  Wiesmann  v.  Donald  [Wis.] 
104    N.    W.    916. 

39.  Viets  V.  Sliver  [N.  D.]  106  N.  W.  36. 
If  any  essential  averment  of  the  declaration 
is  denied.  Maffet  v.  Oregon  &  0.  R.  Co  [Or  ] 
80  P.  489. 
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§  1. 

§  2. 

§  3. 
(1085). 

§   4. 
(1065). 

§  5.  Rights,  Duties,  and  LiabllltleH  Under 
the  Pledge  (i06«).  Possession  and  Custody 
(1067).     Title  to  the  Property   (1067).     Duty 


Definition   and   Nature    (1065). 

Right  to   Make   (10«5). 

Property      Subject      to      be      Fledged 

The      Contract     and     Its      Requisites 


to  Realize  on  Collaterals  and  Prevent  Loss 
(1067).  Conversion  by  the  Pledgee  (1068). 
Redemption  and  Surrender  (1068).  Default, 
Foreclosure,  and  Sale  (1069).  Right  of  Ac- 
tion on  the  Debt  (1070).  Effect  of  Insol- 
vency and  Bankruptcy  (1070).  Equities  and 
Defenses  Between  One  of  the  Parties  and 
Third   Persons    (1070). 


§  1.  Definition  and  nature.*" — A  pledge  is  a  bailment  of  personal  property 
as  security  for  some  debt  or  engagement  with  implied  power  of  sale  on  default.*^ 
It  creates  a  lien  in  favor  of  the  pledgee.*^  The  obligation  secured  is  the  principal 
debt  in  the  law  and  governs  the  rights  of  &e  parties  and  of  volunteers.*'  Wluether 
a  transfer  of  property  is  absolute,  or  merely  as  a  pledge,  often  depends  upon  the 
character  of  the  transaction  and  the  circumstances  of  the  parties,**  but  equity  will 
consider  the  substance  of  the  transaction  in  order  to  determine  the  intention  of  the 
parties.*^     The  question  may  be  one  for  the  jury.** 

§  2.  Bight  to  mahe." — Property  cannot  be  pledged  except  by  the  owner  or 
his  authorized  agent.** 

§  3.  Property  subject  to  ie  pledged.*^ — All  personal  property  capable  of  de- 
livery may  be  pledged.'" 

§  4.  The  contract  and  its  requisites'^ — Possession  is  the  essence  of  a  pledge.'*'' 
To  constitute  a  valid  pledge  an  actual  transfer  is  not  always  essential.  It  is  suffi- 
cient if  there  be  such  a  delivery  as  the  property  is  reasonably  capable  of,  and  as  is 
reasonably  suitable  un.der  the  circumstances.''^  Thus,  a  symbolical  or  constructive, 
instead  of  actual,  delivery  is  in  many  cases  sufficient.^*  For  similar  reasons  sub- 
stitution is  permitted  where  strict  segregation  of  the  property  pledged  is  impractica- 
ble,°°  and  if  the  property  is  already  in  possession  of  the  pledgee,  the  pledge  becomes 


40.  See  4  C.   L,.   1054. 

41.  Colonial  Trust  Co.  v.  McMillan,  188 
Mo.  547.   87  S.  W.  933. 

42.  The  lien  is  created  by  mere  delivery 
upon  an  express  or  implied  understanding 
that  the  property  shall  be  retained  as  secu- 
rity for  an  existing  or  future  debt.  Farson 
V.  Gilbert,  114  111.  App.  17. 

43.  The  heirs  of  a  grantor,  whose  deed 
was  in  the  nature  of  a  collateral  to  a  bond, 
held  bound  by  the  terms  of  the  bond  as 
against  the  devisees  of  the  grantor,  although 
they  had  no  notice  thereof.  Godslialk's  Es- 
tate,  24  Pa.   Super.  Ct.    410. 

44.  Defendant  held  a  mere  pledgee  where 
he  guaranteed  the  note  of  a  new  corpora- 
tion, which  his  son-in-law  was  promoting, 
and  took  stock  of  the  corporation  to  se- 
cure the  obligation  of  the  son-in-law  to  re- 
lieve him  from  his  guaranty.  Colonial  Trust 
Co.   V.    McMillan,    188   Mo.    547,    87    S.    W.    933. 

45.  An  assignment  as  collateral  of  a  ven- 
dor's executory  contract  for  the  sale  of  real- 
ty vests  In  the  assignee  a  lien  upon  the  ven- 
dor's interest  in  the  realty  to  the  extent  of 
the  debt  secured,  not  exceeding  the  purchase 
money  unpaid  on  the  contract.  Lamm  v. 
Armstrong  [Minn.]  104  N.  W.  304. 

46.  Intention  held  a  question  for  the  jury 
where  plaintiff  shipped  property  and  drew 
drafts  and  bills  of  lading  in  favor  of  his 
creditor.  Gregg  v.  Bank  of  Columbia  [S. 
C]    52  S.  E.   195. 

.    47.     See  4  C.  L.  1055. 


48.  The  agent  could  not  pledge  where  he 
was  under  contract  to  keep  the  property  and 
proceeds  In  trust  for  the  principal.  Vir- 
ginia-Carolina Chemical  Co.  v.  McNalr  [N. 
C]    51   S.  E.   949. 

49.  See    4    C.    L.    1055. 

50.  Statutory  lien  bonds  of  North  Caro- 
lina may  be  pledged,  although  they  cover 
accounts  to  accrue  in  the  future.  Virginia- 
Carolina  Chemical  Co.  v.  McNair  [N.  C]  51 
S.  E.  949.  Act  72,  1876,  p.  113,  has  no  appli- 
cation to  United  States  bonded  warehouse 
receipts.  Hence  these  need  not  be  para- 
giaphed  "For  Hypothecation"  before  they 
can  be  pledged.  Blanc  v.  Germania  Nat. 
Bank,  114  La.  739,  38  So.  537.  Stock.  Mabb  v. 
Stewart,  147  Cal.  413,  81  P.  1073;  Dwight  v. 
Singer,  27  Pa.  Super.  Ct.  119. 

51.  See  4  C.  L.  1055. 

52.  Ottumwa  Nat.  Bank  v.  Lotten,  114  Mo. 
jVpp.  97,   89  S.  W.   65. 

53.  Bush  v.  Export  Storage  Co.,  136  F.  918. 
Held  sufficient  where  "warehouse  was  mark- 
ed off  by  placards,  stakes,  etc.,  to  indicate 
possession.  Id.  Where  a  bankrupt  had 
pledged  receipts  for  his  goods  left  on  a  por- 
tion of  his  own  premises,  which  he  had  leas- 
ed to  a  warehouse  company  who  had  control, 
the  transaction  was  held  not  sufficient  to 
raise  an  inference  of  fraud  so  as  to  entitle 
the  trustee  to  the  possession  of  the  goods. 
Union  Trust  Co.  v.  Wilson,  198  U.  S.  630,  49 
Law.  Ed.  1154. 
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effectual  without  further  delivery;"  and  the  consent  of  a  bailee  to  becoming 
bailee  for  another  to  whom  the  owner  has  pledged  the  property  is  a  sufficient  change 
of  possession."  Where  there  is  conscious  control,  the  intentional  exclusion  of  others, 
and  access  to  the  place  of  custody  as  of  right,  possession  is  complete/'  and  the  fact 
that  the  property  is  in  a  warehouse  owned  by  the  pledgor  and  used  by  him  jointly 
with  the  warehouse  company  will  not  invalidate  the  pledge. '>"  A  pledge  need  not  be 
evidenced  by  a  writing,""  and  no  particular  formality  is  necessary."^  A  valid  written 
contract  of  pledge  cannot  be  varied  by  parol. "^  A  pledge  must  rest  on  a  valuable 
consideration,*^  but  may  be  valid,  although  the  debt  secured  is  not  as  definite  and 
certain  as  it  must  be  in  the  case  of  amortgage,"*  nor  will  the  fact  that  the  evi- 
dence of  the  debt  may  be  invalid  necessarily  invalidate  the  pledge.'^  As  to  de- 
scription of  the  property,  it  need  not  go  beyond  the  fair  import  of  a  statute.""  A 
defective  contract  of  pledge  may  be  cured  by  delivery  of  the  property  pledged."^ 
As  between  the  parties,  a  pledge  of  securities  becomes  valid  without  notice  to  the 
obligors."^ 

§  5.  Rights,  duties,  and  liabilities  under  the  pledge."' — The  pledgor  cannot 
cancel  a  contract  pledged,  to  the  prejudice  of  the  pledgee,''"  nor  can  he  defeat  the 
lien  of  a  mortgage  by  taJdng  a  deed  of  the  mortgaged  premises.^^  Delivery  of  prop- 
erty under  the  contract  passes  to  the  pledgee  the  right  to  things  incidental  thereto 
and  necessary  to  render  the  pledge  effectual,  and  he  may  maintain  an  action  for 
their  recovery.''^  The  pledgee  is  entitled  to  his  reasonable  expenses  incurred  in 
realizing  on  collaterals,''*  and  in  the  case  of  a  pledge  of  stock  he  may  recover  assess- 


B4,  55.  Bush  V.  Export  Storage  Co.,  136 
r.  918. 

56.  Farson  v.  Gilbert,  114  III.  App.  17. 
Held  a  pledge  where,  upon  being  pressed, 
the  debtor  told  the  creditor  in  effect  that 
he  need  not  worry  about  getting  his  money 
as  he  had  ample  security  in  the  property. 
Id. 

57.  Union  Trust  Co.  V.  Wilson,  198  U.  S. 
530,  49  Law.  Ed.  1154. 

58.  Held  sufficient  at  common  law  where 
pledgor  had  rented  part  of  basement  of  his 
own  premises  and  given  control  to  a  ware- 
house company.  Union  Trust  Co.  v.  Wilson, 
198  U.  S.  530,  49  Law.  Ed.  1154.  And  also 
under  Rev.  St.  of  Illinois,  oh.  114,  par.  121, 
Bee.  2,  providing  that  "public  warehouses  of 
class  C  shall  embrace  all  other  warehouses 
or  places  where  property  of  any  kind  is 
stored   for   a   consideration."     Id. 

59.  Lease  of  part  of  a  factory  and  stor- 
age of  owner's  goods.  Bush  v.  Export  Stor- 
age  Co.,    136    F.    918. 

60.  Plaintiff  who  advanced  money  for 
purchase  of  windmills,  and  was  to  retain 
possession  until  paid,  was  at  least  a  pledgee. 
Mitchell  V.  McLeod,  127  Iowa,  733,  104  N.  W. 
349. 

61.  Civ.  Code  §  3159,  prescribing  the  man- 
ner of  executing  acts  of  pledge  to  banks, 
affects  only  the  authenticity  of  the  act  evi- 
dencing the  pledge  and  not  the  pledge  it- 
self. Blanc  V.  Germania  Nat.  Bank,  114  La. 
739,  38  So.  637. 

62.  Interurban  Const.  Co.  v.  Hayes,  191 
Mo.  248,  89   S.  W.  927. 

63.  Pledge  of  bills  of  lading  to  secure 
loans  presently  made  and  in  exchange  for 
warehouse  receipts  and  other  bills  previous- 
ly pledged  Is  based  on  a  sufficient  considera- 
tion Chesapeake  S.  S.  Co.  v.  Merchants' 
Nat.  Bank  [Md.]   63  A.  113. 


64.  Marsh  v.  Keating  [Conn.]   60  A.  689. 

65.  Plaintiff  representing  creditors  claim- 
ed note  invalid.  Pledge  of  warehouse  re- 
ceipts and  other  notes  held  binding  to  se- 
cure payment  of  the  money  received.  Blanc 
V.  Germania   Nat.  Bank,  114  La.  739,  38  So.  537. 

66.  A  statute  requiring  the  act  of  pledge 
to  mention  "the  species  and  nature  of  the 
thing  given  in  pledge"  is  satisfied  by  a  re- 
cital that  the  thing  pledged  was  "Warehouse 
Receipts  for  30  Cases-Bales  Leaf  Tobacco." 
Blanc  V.  Germania  Nat.  Bank,  114  La.  739,  38 
So.  537. 

67.  Contract  to  give  lien  bonds  for  secu- 
rity, made  when  no  bonds  existed,  valid  aft- 
er bonds  were  made  and  delivered.  Vir- 
ginia-Carolina Chemical  Co.  v.  McNair  [N. 
C]    51   S.   E.  949. 

68.  Virginia-Carolina  Chemical  Co.  v.  Mc- 
Nair [N.  C]   51  S.  B.  949. 

69.  See   4  C.  L.   1056. 

70.  Where  the  vendor  pledged  an  execu- 
tory contract  for  the  sale  of  realty,  and 
thereafter  canceled  it  with  the  vendee,  it 
was  held  that  the  pledgee  could  foreclose 
his  lien  against  the  vendor.  Lamm  v.  Arm- 
strong [Minn.]  104  N.  W.  304. 

71.  Deed!  to  the  wife  of  the  pledgor  be- 
fore the  obligation  to  the  pledgee  became 
due.     Buberg  v.    Brown    [S.    C]    51   S.    B.    96. 

72.  In  a  pledge  of  an  nnderwrltlng  agree- 
ment, the  pledgee  was  entitled  to  stock  to 
be  given  as  a  bonus  to  the  subscribers  in 
consideration  of  their  taking  an  issue  of 
bonds.  Kirkpatrick  v.  Eastern  Milling  & 
Export  Co.  [C.  C.  A.]  137  P.  387.  Lien  bonds, 
though  for  future  advances  and  covering  ac- 
counts to  accrue  in  the  future,  carry  with 
them,  by  assignment,  the  accounts  for  ad- 
vances actually  made  without  separate  as- 
signments. Virginia-Carolina  Chemical  Co 
v.  MoNair  [N.  C]   51  S.  E.  949. 
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ments  necessarily  paid  in  order  to  preserve  his  security/*  but  in  such  case  he  can- 
not resort  to  measures  unnecessary  for  his  protection.'''  A  pledge  to  secure  a  joint 
obligation  does  not  give  to  the  pledgee  a  lien  to  secure  the  individual  undertaking  of 
one  of  the  pledgors.'*  Where  the  contract  of  pledge  provides  that  other  security 
may  be  substituted,  any  security  may  be  substituted  which  will  not  affect  the  ulti- 
mate value  of  the  obligation  secured,  although  the  same  may  not  be  devoted  to  the 
security  of  that  obligation  or  be  available  as  collateral." 

Possession  and  custody.''^ — The  pledgee  being  entitled  to  possession,  any  posses- 
sory action  may  be  maintained."  The  possession  of  the  pledgee  is  notice  to  the 
world.^"  A  pledgee  holding  by  constructive  delivery  may  reduce  the  goods  to  actual 
possession.'^ 

Title  to  the  property}^ — The  fact  that  the  pledgee  attaches  the  property  will 
not  estop  him  from  asserting  that  he  was  holding  it  at  the  time  as  pledgee.*^ 

Divty  to  realize  on  collaterails  and  prevent  loss.^* — In  a  pledge  of  securities  the 
pledgor  is  relieved  from  responsibility  as  to  collection  on  them,  and  that  duty  de- 
volves upon  the  pledgee.^'  If  he  negligently  fails  to  collect  when  the  collaterals  are 
due,  and  the  maimers  thereafter  become  insolvent,  he  is  liable  for  the  loss.'*  Where 
the  pledgee  is  also  the  agent  of  the  pledgor  for  the  purpose  of  realizing  on  securities 
pledged,  he  is  liable  for  loss  occurring  by  reason  of  his  failure  to  follow  instruc- 
tions.*' A  pledgee  of  stock  is  not,  in  the  absence  of  an  agreement  looking  to  a  sale, 
liable  for  depreciation  in  value  while  it  is  in  his  hands.'' 


73.  As  against  assignee  of  insolvent 
pledgor.  Hlckson  Lumber  Co.  v.  Pollock  [N. 
C]   51  S.   E.   855. 

74.  Mabb  v.  Stewart,  147  Cal.  413,  81  P. 
1073. 

75.  Pledgee  of  stock  entitling  pledgor  to 
water  for  his  land  could  not  sliut  oft  the 
water  because  the  pledgor  refused  to  reim- 
burse him.  Mabb  V.  Stewart,  147  Cal.  413, 
81  P.  1073. 

70.  Husband  and  wife  gave  note  reciting 
that  certain  papers  had  been  pledged  to 
secure  all  demands  against  "the  undersign- 
ed." This  held  not  a  covenant  so  as  to  come 
within  a  statute  making  joint  obligations 
.loint  and  several,  and  pledgee  could  not 
hold  the  paper's  to  secure  the  individual  note 
of  the  husband.  First  Nat.  Bank  v.  South- 
worth,    215    111.    640,    74   N.    E.    771. 

77.  So  held  where  the  stock  of  two  cor- 
porations was  pledged  to  secure  the  bonds 
of  a  third,  and  it  was  proposed  to  consoli- 
date the  three  companies  and  substitute 
first  lien  bonds  of  the  new  corporation  for 
the  stock  pledged.  Ikelheimer  v.  Consoli- 
dated Tobacco  Co.  [N.  J.  Bq.]  59  A.  363.  But 
where  in  such  case  a  majprity  of  the  pledgees 
have  authority  to  direct  the  disposition  of 
the  stofk,  sucn  authority  cannot  be  exercis- 
ed to  the  injury  of  the  pledgees  as  a  whole. 
Id. 

78.  See  4  C.  L.  1057. 

79.  Held  error  to  exclude  evidence  that 
plaintiff  was  in  possession  as  pledgee  as 
against  a  mortgagee  whose  right  depended 
upon  possession  by  reason  of  insufficient  de- 
scription in  the  mortgage.  Ottumwa  Nat. 
Bank  v.  Totten,  114  Mo.  App.  97,  89  S.  W.  65. 

SO.  Although  there  is  no  written  contract 
of  pledge,  the  pledgee  in  possession  may 
maintain  replevin  against  the  sheriff  and 
the  execution  creditor  of  the  pledgor  who 
purchased  the  property.  Mitchell  v.  McLeod, 
127   Iowa,    733,    104  N.   W.    349. 


81.  A  bona  fide  pledgee  of  bills  of  lad- 
ing, providing  for  surrender  on  delivery  of 
the  goods,  is  entitled  to  recover  from  the 
carrier  in  its  own  name  such  damages  as,  it 
sustained  by  the  carrier's  wrongful  delivery 
of  the  goods  to  the  pledgor  withput  requir- 
ing a  surrender  of  the  bills.  Chesapeake  S. 
S.  Co.  v.  Merchants'  Nat.  Bank  [Md.]  63  A. 
113. 

82.  See  4   C.  L.  1056. 

83.  Ottumwa  Nat.  Bank  v.  Totten,  114 
Mo.  App.  97,  89  S.  "W.  65.  And  the  fact  that 
the  pledgee  of  stock  demanded  and  received 
the  resignation  of  all  the  officers  of  the  cor- 
poration, but  never  acted  on  the  resignation 
or  in  the  capacity  of  a  shareholder,  did  not 
render  him  liable  as  owner.  Colonial  Trust 
Co.   V.   McMillan,    188   Mo.    547,    87    S.   W.    933.' 

84.  See  4  C.  L.  1057. 

85.  Larkin  Co.  V.  Dawson  [Tex.  Civ.  App.] 
83   S.    W.    882. 

86.  Held  liable  for  amount  of  collateral 
less  the  note  secured.  Larkin  Co.  v.  Daw- 
son [Tex.  Civ.  App.]  83  S.  W.  882.  The 
pledgee  of  a  note  is  bound  only  to  ordinary 
diligence  in  collecting  it.  Johnson,  Berger 
&  Co.  v.  Downing  [Ark.]  88  S.  W.  825.  -In- 
struction that  if  at  maturity  the  maker  was 
solvent  and  note  could  have  been  collected 
by  reasonable  care,  and  such  care  was  not 
used  by  plaintiff  and  the  maker  thereafter 
became  Insolvent  plaintiff  would  be  liable, 
held  not  erroneous  as  limiting  the  maker's 
solvency  to  the  date  of  the  maturity  of  the 
note.  Larkin  Co.  v.  Dawson  [Tex.  Civ.  App.] 
83  S.  W.  882.  Not  error  to  fail  to  inform 
jury  that  plaintiff's  diligence  did  not  arise 
until  the  note  was  due.  Id.  Not  error  to 
fail  to  Instruct  Jury  when  the  note  was  due 
where  the  note  showed  the  date  of  its  ma- 
turity.    Id. 

87.  Minneapolis  Trust  Co.  v.  Mather,  181 
N.  T.  205,  73  N.  E.  987. 
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Conversion  ly  the  pledgee.^^ — ^Trover  lies  against  the  pledgee  where,  after  de- 
mand and  payment  of  the  debt  secured,  he  wrongfully  withholds  the  property."" 
Where  a  pledgee  is  a  partnership,  each  partner  is  jointly  and  severally  liable  for  a 
wrongful  use  of  the  property,"^  and  conversion  will  lie  against  a  third  party  who 
sells  the  property  contrary  to  the  instructions  of  the  pledgor."^  Where  property  is 
repledged,  the  original  pledgee  can  maintain  an  action  against  his  pledgee  for  dam- 
ages for  again  pledging  the  property  for  an  unauthorized  purpose."^  Such  action 
is  in  tort  and  not  on  a  contract."*  Whether  such  repledge  is  unauthorized  depends 
upon  the  terms  of  the  contract  of  pledge."^  Mere  knowledge  of  the  repledge  without 
a  ratification  thereof,"^  and  a  payment  to  redeem  the  property  pledged,"'^  will  not 
estop  the  party  injured  by  the  repledge  from  maintaining  an  action  for  damages. 
Where  a  pledgor  has  no  notice  until  after  a  wrongful  sale  that  the  property  has 
been  converted,  he  may  sue  in  conversion  without  demand  for  the  property  and 
tender  of  the  amount  due,"*  but  if  the  pledgor  demands  an.  accounting  for  the  pro- 
ceeds from  a  wrongful  sale,  and  from  the  use  of  the  property,  he  thereby  waives 
the  tort  of  the  pledgee.""  Conversion  will  not  lie  against  the  pledgee  by  reason  of  a 
loss  occurring  because  of  his  failure  to  follow  the  instructions  of  the  pledgor  in 
selling  the  property.*^  In  a  suit  for  an  accounting,  between  pledgor  and  pledgee, 
defendant  is  not  entitled  to  a  jury,^  and  equity  will  not  entertain  a  suit  for  an  ac- 
counting if  brought  unreasonably  late.' 

Redemption  and  surrender.^ — The  pledgor  is  entitled  to  redeem,  and  a  refusal 
to  return  the  pledge  is  a  sufficient  justification  for  not  paying  the  debt,"  but  he 
cannot  recover  possession  of  property  pledged  without  first  paying  the  debt,  to  se- 
cure which  the  pledge  was  made.*    The  pledgee  cannot  prevent  redemption  by  deny- 


88.  Lake  v.  Little  Rock  Trust  Co.  [Ark.l 
99  S.  W.  847, 

89.  See   4   C.  L.   1057. 

90.  First  Nat.  Bank  v.  South  worth,  215 
111.  640,  74  N.  B.  771.  Where  there  is  a  rem- 
edy for  conversion,  an  action  for  an  account- 
ing: will  not  lie.  Gregg-  v.  Bank  of  Columbia 
[S.  C]    52  S.  E.  195. 

91.  Interurban  Const.  Co.  v.  Hayes,  191 
Mo.    248,    89   S.   W.    927. 

92.  Bank  sold  property  represented  by 
draft  and  bills  of  lading  drawn  In  favor  of 
pledgee  and  applied  proceeds  to  the  deb) 
of  the  pledgor,  contrary  to  instructions  of 
pledgor  to  notify  him  in  case  drafts  werf 
not  paid.  Gregg  v.  Bank  of  Columbia  [S.  C. ] 
B2  S.  E.  195.  But  in  such  case  the  benefits 
received  by  plaintiff  must  be  considered  in 
estimating  the  damages.     Id. 

93.  Pledgee  of  railroad  bonds  repledged 
to  secure  advances  for  constructing  a  road, 
and  the  second  pledgee  again  pledged  for 
other  purposes.  Second  pledgee  held  liable, 
although  the  third  kne-w  of  the  limitations 
of  the  contract.  Interurban  Const.  Co,  v. 
Hayes,  191  Mo.  248,  89  S.  W.  927.  In  such 
case  plaintiff  was  entitled  to  the  difference 
between  the  amount  necessary  to  redeem  and 
the  amount  used  in  the  construction  of  the 
road.     Id. 

94.  Interurban  Const.  Co.  v.  Hayes,  191 
Mo.   248.   89   S.  W.   927. 

95.  Railroad  subcontractor  held  to  have 
no  authority  to  repledge  bonds  to  secure  ex- 
penses and  commissions  for  obtaining  loans. 
Interurban  Const.  Co.  v.  Hayes,  191  Mo.  248, 
89   S.  W.   927. 

«e.  Interurban  Const.  Co.  v.  Hayes,  191 
Mo.   248,   89  S.  W.  927. 


97.  Such  payment  is  not  voluntary.  In- 
terurban Const.  Co.  v.  Hayes,  191  Mo.  248, 
89  S.  W.  927. 

98.  And  he  is  not  barred,  because  the 
proceeds  were  applied  in  payment  of  the 
debt,  where  he  did  not  ratify.  Gregg  v. 
Bank  of  Columbia   [S.  C]    52  S.   E.    195. 

99.  Demars  v.  Hudon   [Mont.]    82  P.  952. 

1.  So  held  where  pledgee  was  instructed 
to  bid  in  mortgaged  property  at  "somewhere 
near  its  present  value,"  and  he  bid  it  in  at 
the  full  amount  of  the  debt  which  was  much 
more  than  the  actual  value  of  the  property. 
.Minneapolis  Trust  Co.  v.  Mather,  181  N.  T. 
205,  73  N.  E.  9S7.  And  it  has  been  held  that 
where  stock  Is  assigned  with  absolute  power 
of  attorney,  and  with  an  understanding  to 
pledge  It  for  the  purpose  of  speculation, 
trover  will  not  lie  because  the  assignee  sells 
the  stock  and  loses  the  proceeds  in  specula- 
tion, even  though  defendant  gave  receipts 
for  the  stock  and  promised  to  return  it  on 
demand.  Martin  v. 'Megargee,  212  Pa.  558 
61   A.    1023. 

2.  Plaintiff  delivered  to  defendant  a  team- 
ing outfit  with  agreement  to  credit  the 
amount  earned  on  the  debt.  Demars  v  Hu- 
don [Mont.]   82  P.  952. 

3.  Suit  sixteen  years  after  debt  due  held 
stale.  "Wheeler  v.  Breslin,  47  Misc.  507,  95  N 
T.  S.  966. 

4.  See    4   C.   L.    1058. 

5.  In  an  action  on  a  promissory  note  a 
defense  held  good  which  stated  that  plaintiff 
refused  to  return  another  note  pledged  with 
him.  Schlesinger  v.  Wise,  106  App.  Div  587 
94  N.   Y.   S.   718. 

e.  Robinson  &  Co.  v.  Ralph  [Neb.1  103  N 
W.   1044.  ■■     "  ^- 
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ing  the  corporate  existence  of  the  pledgor.'  He,  is  entitled  to  redeem  any  part  of 
the  property  remaining  undisposed  of  under  the  contract  of  pledge  f  but  the  pledgor 
cannot  redeem  land  bought  in  by  the  pledgee,  at  the  foreclosure  of  a  mortgage 
pledged,  where  the  pledgor  had  authorized  the  pledgee  to  so  purchase'  the  land.' 
Where  a  mortgage  of  real  estate  pledged  as  collateral  security  for  a  note  other  than 
the  mortgage  debt  is  foreclosed  otlierwise  than  by  sale  under  a  power,  the  pledgee 
acquiring  absolute  title  to  the  land  as  against  the  mortgagor,  such  pledgee  holds 
the  land  merely  as  security  for  the  debt  against  the  pledgor,  and  the  pledgee's  in- 
terest is  liable  to  be  defeated  by  payment  of  the  debt  for  which  the  mortgage  was 
pledged.^"  But  where  the  foreclosure  is  by  sale  under  a  power  and  the  pledgee 
becomes  the  purchaser,  under  the  terms  of  the  pledge  the  foreclosure  will  stand,  but 
the  proceeds  of  the  sale  will  be  applied  as  a  payment  on  the  pledgor's  debt." 

Default,  foreclosure,  and  sdle}'^ — The  pledgee  cannot  divest  the  pledgor  of  title 
to  the  property  on  default  by  a  mere  declaration  that  if  the  obligation  is  not  per- 
formed he  will  consider  the  property  as  his  own,^^  and  an  agreement  that  on  de- 
fault the  property  shall  belong  to  the  pledgee  does  not  vest  title  absolutely  in  him 
on  default,  but  merely  gives  him  an  option  to  treat  it  as  such  ;**  and  in  %.  suit  on  a 
guarantee,  a  mortgage  pledged  to  secure  its  performance  may  be  foreclosed  in  the 
same  action,''  °  but  in  such  case  the  pledgee  is  not  entitled  to  interest  on  the  mortgage 
as  a  bonus.^°  In  the  foreclosure  of  a  pledge  the  court  may  grant  a  deficiency  judg- 
ment in  the  same  action.^'  If  he  has  several  securities  for  the  same  debt  he  may 
resort  to  any  one  or  all  of  them,  and  hold  any  surplus  for  the  benefit  of  the  pledgor 
and  third  persons  interested.^'  But  the  pledgee  occupies  a  fiduciary  relation^'  and 
he  is  bound  to  deal  fairly  with  the  pledgor.^  If  he  undertakes  to  sell  he  is  bound 
to  exercise  reasonable  care  to  obtain  a  fair  price,  although  he  was  not  required  to 
sell.^^  He  is  not  relieved  of  his  obligation  to  exercise  good  faith,  in  disposing  of 
collaterals,  even  though  the  contract  authorized  a  private  sale,  without  notice,  and 
allowed  him  to  bid  in  the  property  himself.^^    Where  the  sale  is  fraudulent,  the 


7.  Blanc  v.  Germania  Nat.  Bank,  114  La. 
739,   38   So.    537. 

8.  So  held  where  three  of  four  mortgages 
remained  undisposed  of.  Jennings  v.  Wy- 
zanski,  188  Mass.  285,  74  N.  E.  347. 

9.  Jennings  v.  Wyzanski,  188  Mass.  285. 
74  N.  B.  347.  It  is  different  where  the 
pledgee  buys  the  land  otherwise  than  by  sale 
under  a  power.  In  such  case  the  pledgor 
may  redeem.  Id.  Where  four  real  estate 
mortgages  were  pledged  with  authority  to 
sell  or  foreclose  the  same,  a  merely  color- 
able transfer  of  the  mortgages,  which  did 
not  constitute  a  sale  under  the  terms  of 
the  pledge,  did  not  affect  the  pledgor's  right 
to  redeem  from  the  pledge.  Id.  Nor  did  the 
foreclosure  of  one  of  such  mortgages  inferior 
to  the  other  three,  under  a  power  of  sale, 
affect  the  pledgor's  right  to  redeem  the 
other    three    from    the    pledge.     Id. 

10.  11.  Jennings  v.  Wyzanski,  188  Mass. 
285,  74  N.  E.  347. 

la     See   4   C.    L.    1058. 

13.  Sale  after  such  declaration.  Groeltz 
V.    Cole    [Iowa]    103   N.   W.    977. 

14.  Pledgor  agreed  that  on  his  failure  to 
relieve  pledgee  from  an  obligation  within 
90  days  the  stock  should  belong  to  pledgee. 
Colonial  Trust  Co.  v.  McMillan,  188  Mo.  547, 
87  S.  W.   933. 

15.  Euberg  v.  Brown  tS.  C]  51  S.  E.  96. 

16.  So  held  where  the  amount  claimed 
and  Interest  thereon  had  been  realized  by  the 


foreclosure,  and  the  pledgee  claimed  interest 
on  the  mortgage  from  the  date  of  assign- 
ment to  him  to  the  date  of  foreclosure.  Ru- 
berg  V.  Brown  [S.  C]  51  S.  B.  96.  Attor- 
ney's fees  may,  however,  be  included  in  the 
judgment  and  the  guarantee  paid  out  of  the 
proceeds   of  the   forecloAire.     Id. 

17.  Commercial  Nat.  Bank  v.  Grant  [Neb.] 
103  N.  W.  68. 

18.  Two  actions  to  foreclose.  Klttler  v. 
Studabaker,  113  111.  App.  342.  In  such  case 
a  distribution  of  the  surplus  cannot  be  con- 
sidered where  none  could  exist  unless  the 
two  suits  were  consolidated,  and  the  claim- 
ant denies  the  pledgee's  interest  and  has  not 
made  the  pledgor  a  party.     Id. 

19.  Dwight  V.  Singer,   27  Pa.  Super.  Ct.  119. 

20.  Instruction  held  proper  that  if  de- 
fendant was  a  pledgee  he  was  bound  to  ex- 
ercise good  faith  and  fair  dealing  in  making 
a  sale  and  rendering  an  account  thereof. 
Beaudry  v.  Duquette,  92  Minn.  158,  99  N.  W. 
635. 

21.  Pledgee  held  liable  for  the  difference 
between  what  could  have  been  secured  and 
■what  was  actually  realized.  Jennings  v. 
Moore  [Mass.]  75  N.  E.  214.  A  pledgee  with 
power  to  sell  is  a  trustee  for  the  pledgor 
and  has  the  burden  of  showing  that  he  exer- 
cised ordinary  care  to  get  the  best  possible 
price.  Sale  to  member  of  pledgee's  firm. 
King  v.  Sullivan  &  Co.  [Tex.  Civ.  App.]  92 
S.    W.   51. 
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pledgor  is  not  bound  to  suEEer  judgment  to  be  taken  against  him  and  bring  an- 
other action  to  recover  the  property.^'  If,  however,  the  pledgor  approves  a  sale,  ha 
approves  it  as  made,^*  except  that  such  approval  cannot  operate  as  a  waiver  of  sub- 
sequent negligent  conduct  on  the  part  of  the  pledgee,^^  nor  will  mere  delay  estop  the 
pledgor  from  bringing  action  to  recover  the  proceeds  of  property  pledged  in  the 
absence  of  prejudice  to  the  pledgee.^"  One  paying  over  surplus  of  proceeds  of  sale 
of  pledged  goods  to  an  assignee  with  knowledge  of  a  claim  of  pledgor  is  liable.^'' 
In  New  York,  demand  is  necessary  to  a  suit  for  accounting  for  proceeds.^* 

Right  of  action  on  the  deht.^^ — A  pledgee  in  possession  may  attach  the  property 
in  an  action  on  the  debt  without  losing  his  lien.^°  Herein  his  rights  differ  from 
those  of  a  mortgagee,'^  nor  does  a  pledgee  of  stock  waive  his  lien  by  bringing 
garnishment  proceedings  against  the  corporation,  in  a  suit  against  the  debtor,  where 
it  does  not  appear  that  the  garnishment  was  issued  because  of  the  pledged  stock  held 
by  the  debtor  in  the  corporation.'^  But  the  lien  may  be  extinguished  by  statute 
when  the  debt  is  barred  by  limitations.'^ 

Effect  of  insolvency  and  hankriiptcy.^* — A  pledge  of  stock  is  equivalent  to  a 
transfer  of  property.'"  A  pledge  of  warehouse  receipts  carries  a  valid  title  as 
against  a  trustee  in  bankruptcy  to  all  the  property  represented  by  the  receipts  and 
any  that  may  have  been  substituted  therefor  without  the  knowledge  or  consent  of 
the  pledgee."  After  the  pledgor  has  made  an  assignment  for  the  beneiit  of  creditors, 
a  pledge  cannot  be  changed  without  the  consent  of  the  assignee. '^  The  pledgee  can- 
not prejudice  the  rights  of  a  surety  by  any  agreement  with  the  pledgor^s  assignee 
in  insolvency." 

Equities  and  defenses  between  one  of  the  parties  and  third  persons.^" — ^The  ques- 
tion of  equities  depends  upon  the  law  of  the  place  where  the  contract  was  made,^" 
but  where  such  law  is  not  in  evidence,  the  law  of  the  place  of  trial  will  control.*^ 


22.  Defense  good  which  stated  that  plain- 
tiff, with  full  knowledge  that  the  stock  was 
worth  its  face  value  and  could  have  been 
sold  for  that  in  the  market,  caused  it  to  be 
sold  for  a  grossly  inadequate  price.  Dwight 
V.  Singer,  27  Pa.  Super.  Ct.  119. 

23.  Dwight  V.  Singer,  27  Pa.  Super.  Ct. 
119. 

24.  Pledgor  approved  defendant's  sale  on 
time  by  demanding  accounting.  Defendant 
was  held  entitled  to  interest  on  the  plain- 
tiff's debt  up  to  the  time  when  defendant  re- 
ceived payment  for  the  property  sufficient  to 
discharge  the  indebtedness.  Demars  v.  Hu- 
don    [Mont]    82   P.   952. 

25.  Where  in  a  sale  on  time  the  pledgee 
negligently  surrenders  his  security  before 
the  price  is  paid,  the  pledgor  is  entitled  to 
credit  for  the  full  purchase  price.  Demars 
V.  Hudon   [Mont.]    82  P.   952. 

26.  Groeltz  v.   Cole   [Iowa]   103  N.  W.   977. 

27.  Brinkerhoff  Zinc  Co.  v.  Boyd  [Mo.]  91 
S.  W.   523. 

28.  Under  the  New  York  Code  Civ.  Proc, 
§  410,  providing  that  where  a  right  exists 
but  a  demand  is  necessary  before  an  action 
can  be  maintained,  the  time  within  which  the 
action  must  be  commenced  must  be  comput- 
ed from  the  time  when  the  right  to  make 
the  demand  is  complete,  the  pledgor's  right 
to  redeem  accrues  when  the  debt  becomes 
due.  "Wheeler  v.  Breslin,  47  Misc.  507,  95 
N.  T.  S.  966. 

2!).     See  4  C.  L.  1059. 

30,  31.  Ottumwa  Nat.  Bank  v.  Totten,  114 
Mo.  App.   97,  89   S.  W.   6B. 


32.  So  held  where  the  Judgment  sustain- 
ing the  attachment  against  the  debtor  mere- 
ly recited  that  it  "was  levied  on  "goods, 
wares,  and  merchandise,"  and  there  was  no 
order  condemning  the  stock.  Hudson  v. 
Bank  of  Pine  Bluff  [Ark.]  87  S.  W.  1177. 
Kirby's  Dig.  §§  848-849,  do  not  apply  to 
transfers  of  stock  by  way  of  pledge,  and 
such  transfers  need  not  be  recorded  with 
the    county    clerk.     Id. 

33.  Pledge  held  unenforceable  after  the 
note  was  barred  under  Civ.  Code,  §  2911,  de- 
claring that  a  lien  is  extinguished  by  lapse 
of  the  time  in  which  action  can  be  brought 
on  the  principal  obligation.  Knoll  v.  Mel- 
one    [Cal.  App.]    82  P.   982. 

34.  See  4  C.  L.   1059. 

35.  Pledge  held  a  violation  of  a  statute 
forbidding  any  corporation  unable  to  pay 
its  ordinary  debts  to  transfer  its  property. 
Porch  V.  Agnew  Co.    [N.   J.   Bq.]   61  A.   721. 

36.  Bush  V.  Export  Storage  Co.,  136  F. 
918. 

37.  Jennings  v.  Moore  [Mass.]  75  N  E. 
214. 

38.  After  pledgor's  insolvency  pledgee 
took  a  new  note  with  defendant  as  surety, 
and  thereafter  agreed  with  the  assignee  not 
to  prove  his  claim.  Jennings  v.  Moore 
[Mass.]  75  N.  B.  214.  Nor  could  a  sale  by 
the  insolvent  debtor  of  notes  previously 
pledged  affect  the  right  of  the  assignee  to 
redeem.     Id. 

39.  See   4  C.  Li.   1059. 

40.  National  Bank  of  Commerce  v.  Ken- 
nedy, 98  Tex.   293,   83  S.  W.   368. 
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The  rights  of  a  pledgee  in  good  faith  for  value  cannot  be  affected  by  a  substitution  of 
other  property  for  that  pledged  without  his  knowledge  or  consent*''  nor  by  a  sub- 
sequent pledge.*'  And  where  a  contract  of  sale  to  the  pledgor  is  clear  and  unam- 
biguous, the"  original  owner  cannot  defeat  it  as  against  an  innocent  pledgee.**  So, 
also,  an  owner  who  voluntarily  parts  with  possession  of  notes  secured  by  trust  deeds 
must  stand  the  loss  as  against  a  subsequent  innocent  pledgee  for  value,*^  and  where 
the  stock  is  not  transferred  on  the  company's  books,  the  pledgor  is  regarded  as  the 
owner  for  the  purpose  of  the  banking  act.*"  The  fact  that  the  stock  is  transferred 
on  the  company's  books  to  the  pledgee  cannot  alone  render  him  liable  as  a  share- 
holder.*^ The  pledgee  may,  however,  by  his  acts,  become  the  absolute  owner  of  the 
property  pledged  as  against  third  parties.**  So,  also,  the  subsequent  conduct  of  the 
parties  may  change  an  original  contract  of  pledge  into  an  absolute  assignment.*' 
A  surety  may  pledge  property  for  the  further  protection  of  the  creditor  without 
releasing  his  co-surety.'"  If  a  surety  pays  the  debt  he  is  entitled  to  be  subrogated 
to  the  rights  of  the  pledgee."^  The  lien  of  a  pledge  is  inferior  to  a  mechanic's  lien 
of  which  the  pledgee  had  Imowledge.'''^  A  third  party  is  not  liable  on  a  conditional 
acceptance  of  an  assignee  as  pledgee  until  the  condition  has  been  fulfilled.^' 
Where  a  subscription  agreement  of  an  underwriting  syndicate  was  intended  and' 
expressly  permitted  by  its  terms  to  be  used  as  collateral  security,  a  subscriber,  when 
sued  thereon  by  the  assignee,  cannot  set  off  equities  existing  between  him  and  the 
company,  and  arising  after  the  contract  was  executed  and  assigned."* 

Pointing  Fikeaems,  see  latest  topical  Index. 


41.  Held  error  on  a  trial  In  one  state  to 
Instruct  Jury  that  plaintiff  took  subject  to 
"all  defenses  at  any  time,"  where  the  evi- 
dence showed  only  that  the  law  of  the  state 
where  the  pledge  was  made  provided  that 
the  pledgee  takes  subject  to  equities.  Na- 
tional Bank  of  Commerce  v.  Kennedy,  98 
Tex.    293,    83   S.   W.    368. 

42.  Pledgee  held  warehouse  receipts  and 
warehouseman  permitted  pledgor  to  substi- 
tute other  property  of  the  same  kind.  Bush 
V.  Export  Storage  Co.,  136  F.  918. 

43.  Before  the  pledgee  of  insurance  poli- 
cies had  received  what  was  due  him,  the 
pledgor  in.structed  the  insurance  company  to 
send  the  rest  of  the  money  to  another  in 
payment  of  a  debt.  Atlanta  Sav.  Bank  v. 
Bowning   [Ga.]    51  S.  B.   38. 

44.  Bush  V.  Export  Storage  Co.,  136  F. 
918. 

45.  Klttler  v.  Studabaker,  113  111.  App. 
342.  Persons  who  become  bona  fide  holders 
of  notes  also  become  the  owners  of  a  trust 
deed  securing  them  subject  only  to  the 
equities  of  the  makers,  but  not  to  latent 
equities  of   third   parties.     Id. 

46.  Hulitt  V.  Ohio  Valley  Nat.  Bank  [C. 
C.  A.]  137  F.  461.  Probably  the  fact  that 
the  pledgee  transfers  the  stock  in  the  name 
of  another  for  the  express  purpose  of  avoid- 
ing assessments  will  not  render  him  liable 
for  assessments.     Id. 

47.  Colonial  Trust  Co.  v.  McMillan,  188 
Mo.   547,   87   S.    W.    933. 

48.  Pledgee  held  liable  for  assessments 
where  he  credited  the  value  of  the  stock  and 
proved  the  balance  of  the  debt  against  the 
estate  of  the  debtor.  Hulitt  v.  Ohio  Valley 
Nat.  Bank  [C.  C.  A.]   137  F.  461. 


49.  An  assignment  by  the  principal  to  the 
guarantor  of  the  contracts  guaranteed  recit- 
ed that  it  was  made  to  secure  an  advance- 
ment, but  the  parties  treated  it  as  absolute 
to  enable  the  guarantor  to  perform.  Aetna 
Indemnity  Co.  v.  Ladd   [C.  C.  A.l   135  F.   636. 

50.  Held  not  to  alter  the  original  con- 
tract where  the  pledge  was  made  either 
voluntarily  or  without  any  understanding 
with  the  co-surety.  North  Ave.  Sav.  Bank 
V.  Hayes,  188  Mass.  135,  74  N.  E.  311.  Nor 
is  the  co-surety  relieved  because  the  creditor 
had  the  collateral  renewed  against  his  con- 
sent without  showing  actual,  as  distinguish- 
ed from  speculative  injury.  Id.  In  such 
case  the  co-surety  on  paying  the  debt  is  en- 
titled to  subrogation  to  the  rights  of  the 
creditor,  in  the  property  pledged,  only  by 
reason  of  his  suretyship,  and  not  because  of 
the  contract.-    Id. 

51.  Debtor  gave  two  notes  with  stock  as 
collateral.  After  an  assignment  for  the 
benefit  of  creditors  he  gave  another  note 
with  defendant  as  surety.  Defendant  held 
entitled  to  the  old  notes  and  the  market 
price  of  the  stock.  Jennings  v.  Moore 
[Mass.]  75  N.  E.  214. 

5».  So  held,  although  the  debt  secured 
was  contracted  before  the  mechanic's  lien 
attached.  Porch  v.  Agnew  Co.  [N.  J.  Eq.]  61 
A.  721. 
.  53.  Defendant  held  for  collection  bonds 
owned  by  the  pledgor,  and  stated  to  the 
pledgee  that  he  would  pay  him  from  any 
money  that  should  come  into  his  hands  pay- 
able to  the  pledgor.  Knoll  v.  Melone  [Cal. 
App.]    82   P.    982. 

54.  Eastern  Tube  Co.  v.  Harrison,  140  F. 
519. 
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POISONS.55 

Policemen;  Police  Powee;  Pollution  of  "Waters;  Poor  Laws;  Poor  Litigants;  Posse 
CJoMiTATUs,  see  latest  topical  index. 

POSSESSION,  WBIT  OF.bo 

The  writ  lies  only  to  put  one  into  actual  corporeal  possession,''^  hence  is  not 
available  as  against  a  co-tenant.^^  It  cannot  issue  on  a  judgment  become  dormant 
until  the  same  is  revived.^'  The  writ  will  go  against  persons  unlawfully  using  a 
way  over  land,  though  the  judgment  being  in  ejectment  could  not  adjudicate  ease- 
ments.*". It  will  not  be  suspended  merely  because  a  stranger  has  a  right  to  trees 
originating  before  action,"^  and  not  yet  reduced  to  possession  by  entry,'^  nor  where 
to  do  so  would  be  tantamount  to  vacation  of  the  judgment*'  or  the  grant  of  an  in- 
junction ;**  but  where  one  having  a  right  to  cut  trees,  and  not  bound  by  judgment, 
may,  before  service  of  the  writ,  take  possession,  an  exception  of  -his  rights  may  be 
put  into  the  writ.*^  Wliile  the  writ  must  follow  the  judgment,"*  it  may  contain  a 
direction  to  leave  undisturbed  a  possession  by  a  person  not  party  to  the  judgment,*^ 
aqd  such  person  may  apply  for  such  relief  after  judgment,*'  but  relief  will  often  be 
made  conditional  on  the  excepted  person's  coming  in  and  litigating  his  right."' 
One  claiming  under  a  landlord  omitted  from  the  judgment  to  which  a  tenant  was 
party,  cannot  be  excepted  from  the  writ  without  a  showing  that  the  landlord  was 
ignorant  of  the  action.^"  _  Although  a  stranger  held  title  not  bound  by  the  judg- 
ment, he  may  come  under  the  writ  if  he  buys  in  from  defendant.'^ 

POSSESSORY  ■WARB,ASrT.72 

The  action  is  wholly  statutory.''  Domestic  fixtures  not  a  part  of  the  realty 
may  be  recovered  by  a  tenant  from  the  wrongful  possession  of  his  landlord.'* 
A  statement  in  a  motion  that  the  affidavit  is  not  definite  is  too  general  to  raise  any 
distinct  question.'^ 

POSTAL  LAW. 


§  1.     The   Federal   Postal  System 
Administration    (1072). 


and  Its 


§    2. 
§   3. 


Use  of  Malls,  and  Mail  Matter  (1073). 
Postal  Crimes  and  Ofienses    (1074). 


§  1.  The  Federal  postal  syste'm  and  its  administration.'" — Where  an  extension 
beyond  an  established  mail  route  is  made,  the  postmaster  general  may  adjust  the 
compensation  of  the  railroad  for  carrjang  mail  on  the  extension  without  readjusting 


55.  No  cases  have  been  found  for  this 
subject  since  the  last  article.  See  4  C.  L. 
1060. 

56.  See  4  C.  L.  1060,  as  to  nature  of  and 
occasion  for  the  writ. 

57.  58.  He  recovered  undivided  interest. 
Martel  v.  Jennings-Heywood  Oil  Syndicate, 
114  La.  903,  38  So.   612. 

sa     King  V.  Davis,  137  F.  198. 
60,  ei.     King-  V.   Davis,   137  F.  222. 

62.  He  Is  not  in  "constructive  possession" 
till  entry.  King-  v.  Davis,  137  F.  222.  After 
sale  of  trees  and  before  they  are  cut,  it  is 
said  that  neither  the  seller  nor  the  buyer 
is  in  actual  or  constructive  possession  of  the 
trees,    as    disting-uished   from    seisin.     Id. 

63,  64,  65,  66,  67,  68,  69.     King  V.  Davis,  137 

70.     If  he   had  kno-wledge  the   rule   of   lis 


pendens    -would    apply.     King   v.    Davis,    137 
F.  222. 

71.  King  V.   Davis,    137    F.    222. 

72.  See  4  C.  L.  1061. 

73.  Where  a  landlord  seeks  to  obtain  a 
possessory  -warrant  against  his  cropper,  un- 
der Civ.  Code  1895,  §  3130,  it  is  not  necessary 
to  allege  or  prove  the  existence  of  any  one 
of  the  grounds  enumerated  in  Civ.  Code  1895, 
§  4799.  "Visage  v.  Bo-wers  [G-a.]  50  S.  B.  952. 
"Where  crop  had  been  divided  but  it  did  not 
appear  that  cropper  -was  seeking  to  remove 
it,  or  had  done  any  of  the  acts  set  out  in 
Civ.  Code  1895,  §  3130,  held  judgment  for 
plaintiff  -was  not  sustained  by  the  evidence 
Id. 

74.  Raymond  v.  Strickland  [Ga,]  52  S.  E. 
619. 

75.  "Visage   v.    Bowers    [Ga.]    50   S.   E.    952. 

76.  See  4  C.  L.   1061. 
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compensation  for  the  entire  route  as  extended.^^  Additional  compensation  may  be 
recovered  by  a  contractor  for  new  and  additional  service  not  included  in  the  terms 
of  the  contract.''  A  contract  for  regulation  wagon,  mail  messenger,  transfer,  and 
mail  station  service  on  a  mail  route,  the  contractor  agreeing  tO  take  mails  from  aad 
deliver  them  to  the  post  offices,  mail  stations,,  and  cars,  requires  carriage  of  ma,ils  up 
and  down  the  steps  of  elevated  stations.'^  A  material  error  jn  the  advertisement 
for  bids  for  mail  service  may  entitle  the  contractor  to  extra  compensation.*" 

A  postmaster  is  liable  under  his  bond  for  the  loss  of  a  registered  package  en- 
trusted to  him,  irrespective  of  whether  such  loss  was  occasioned  by  his  negligence.*^ 

More  than  one  indorsement  of  a  postal  money  order  renders  it  invalid.'^ 

§  3.  Use  of  mails,  and  mail  matter.^^ — Use  of  the  mails  is  a  privilege,  not  a 
right.'* 

Where  the  postmaster  general,  acting  upon  reports  of  inspectors  and  upon  evi- 
dence of  the  party  against  which  complaint  has  been  made,  finds,  upon  evidence 
satisfactory  to  him,  that  the  mails  are  being  used  to  defraud,  his  finding  will  not 
be  reviewed  by  the  courts.'^  But  it  is  held  that  the  question  whether  the  fraud 
order  statute  is  applicable  in  a  given  case  is  one  for  the  courts  and  not  the  post- 
master general.*"  The  fraud  order  statute  does  not  apply  to  ordinary  business  en- 
terprises or  frauds  perpetrated  in  usual  trade  channels.''  Thus,  a  fraud  order  can- 
not be  issued  against  a  mail  order  business  wherein  customers  are  furnished  a  com- 
mercial equivalent  for  the  price  paid,  though  the  trade  literature  sent  through  the 
mails  contains  false  statements  and  untrue  trade  puffing." 


77.  Construing  U.  S.  Rev.  St.  §  4002.  Chi- 
cag-o,  etc.  R.  Co.  v.  U.  S.,  198  U.  S.  385,  49 
La-w.  Ed.   10194. 

78.  Where  new  postal  station  was  added 
In  New  York,  requiring  more  than  300,000 
miles  of  additional  transfer  service,  and 
$10,000  additional  expense  for  ferrying  for 
the  time  covered  by  the  contract,  the  con- 
tractor was  held  entitled  to  additional  com- 
pensation, notwithstanding  a  clause  author- 
izing department  to  call  for  new  and  addi- 
tional service  of  a  certain  kind.  United 
States  V.  Utah,  N.  &  C.  Stage  Co.,  26  S.  Ct.  69; 
afg.    39  Ct.  CI.   420. 

79.  United  States  v.  Utah  N.  &  C.  Stage 
Co.,  26  S.  Ct.  69;  afg.,  39  Ct.  CI.  420. 

80.  "Where  advertisement  stated  there 
were  two  elevated  stations  on  route  and 
there  were  in  fact  four,  contractor  was  en- 
titled to  extra  pay,  though  notice  required 
bidders  to  inform  themselves  of  facts  and 
stated  that  no  allowance  would  be  made  for 
mistakes.  United  States  v.  Utah,  N.  &  C. 
Stage   Co.,    26    S.   Ct.    69. 

81.  United  States  v.  Griswold  [Ariz.]  80 
P.  317. 

Sfotc:  "Where  a  postmaster  is  a  mere 
bailee  he  is  liable  only  for  due  diligence. 
United  States  v.  Thomas,  15  Wall.  [U.  S.]  337, 
21  Law.  Ed.  89;  Id.,  15  Wall.  [U.  S.]  343, 
21  I^aw.  Ed.  91.  But  where,  as  in  United 
States  V.  Griswold  [Ariz.]  80  P.  317,  the 
liability  is  on  the  bond,  the  officer  is  sub- 
ject to  the  special  obligation  of  the  bond,  as 
in  the  case  of  the  receiver  of  public  money. 
United  States  v.  Thomas,  15  Wall.  [U.  S.] 
337,  21  Law.  Ed.  89;  United  States  V.  Pres- 
cott,  3  How.  [U.  S.]  578,  11  Law.  Ed.  734. 
As  to  such  officers  the  liability  on  the  bond 

6  Curr.  Law. — 68. 


is  absolute  (United  States  v.  Dashiel,  4  Wall. 
[U.  S.]  182,  18  Law.  Ed.  319;  Smythe  v.  U. 
S.,  188  U.  S.  156,  47  Law.  Ed.  425),  except  in 
case  of  the  act  of  God  or  the  public  enemy 
(United  States  v.  Thomas,  15  Wall.  [U.  S.]- 
337,  21  Law.  Ed.  89),  which  exception  is 
strictly  construed  (United  States  v.  Keehlei', 
9  Wall.  [U.  S.]  83,  19  Law.  Ed.  574).  The 
interpretation  o^  the  rule  as  commanding  to 
keep  safely  seems  correct.  United  States  v. 
Prescott,  3  How,  [U.  S.]  578,  11  Law.  Ed, 
734." — 5    Columbia  L.   R.    545. 

82.  Money  order,  indorsed  and  sent  to 
agent  for  collection,  "was  sold  by  agent  to 
plaintiff,  the  agent  again  Indorsing  it.  Held, 
plaintiff  got  no  title.  Moore  v.  Skyles 
[Mont.]    82  P.    799. 

83.  See  4  C.  L.   1062. 

84.  People's  United  States  Bank  v.  Gilson, 
140  F.   1. 

85.  Finding  that  so-called  "bank"  was 
using  mails  to  defraud,  held  not  revie'wable. 
People's  United  States  Bank  v.  Gilson,  140 
F.    1. 

Sift.     Rosenberg-er    v.    Harris,    136    P.    1001. 

Notet  The  cases  of  Rosenberger  v.  Harris, 
and  People's  United  States  Bank  v.  Gilson, 
supra,  agree  that  findings  of  facts  are  final, 
and  that  the  courts  will  review  a  decision 
of  the  postmaster  general  only  for  an  error 
of  law,  but  they  do  not  agree  as  to  wha,t 
are  questions  of  fact  in  fraud  order  cases. 
See,    also,    4    C.   L.    1063,   notes    26,    27,    28,    29. 

87.  Such  frauds  must  be  redressed  in  the 
courts.     Rosenberger   v.   Harris,    136   P.   1001. 

88.  Fraud  order  should  not  issue  against 
mall  order  liquor  business  because  age  of 
liquor  sold  Is  misrepresented,  patrons  being 
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An  incorporated  educational  institution,  conducting  a  correspondence  college- 
for  gain,  is  not  entitled  to  second  class  mail  rates. «»  A  postmaster  general  is  not 
bound  by  a  construction  placed  by  a  predecessor  on  the  statute  relating  to  second 
class  mail  matter,  and  may  revoke  a  certificate  of  entry  of  a  publication  as  second 
■  fclass  matter  issued  by  such  predecessor,  where  no  vested  right  has  been  created  by 
such  certificate.'" 

§  3.  Postal  crimes  and  offenses.^'^ — An  indictment  charging  the  breaking  into 
a  building,  used  in  part  as  a  post  office,  with  intent  to  commit  larceny  in  said  build- 
ing is  insufBcient;  it  must  appear  that  the  offense  was  committed  in  the  portion  of 
the  building  used  as  a  post  office."^ 

Use  of  mails  to  defraud."^ — An  indictment  charging  a  scheme  to  defraud  by 
means  of  false  representations  to  be  disseminated  through  the  mails,  that  the  scheme 
was  carried  out,  that  the  representations  were  false  and  fraudulent,  and  that  thereby 
certain  named  persons  were  induced  to  part  with  their  money  and  give  it  to  ac- 
cused, charges  all  the  essential  elements  of  the  oflEense."*  The  gist  of  the  offense 
being  use  of  the  mails  to  defraud,  and  an  act  done  in  furtherance  of  the  fraudulent 
scheme,  and  not  obtaining  money  by  false  pretenses,  it  is  not  necessary  to  negative 
the  truth  of  the  representations.""  An  allegation  of  an  intention  by  accused  to 
convert  the  money  so  obtained  to  his  own  use  is  unnecessary.""  An  averment  that 
the  fraudulent  scheme  of  the  defendant  was  to  be  effected  by  the  use  of  the  post 
office  establishment  is  a  sufficient  allegation  that  use  of  the  mails  was  contemplated 
as  a  part  of  a  scheme  to  defraud."'  The  indictment  must  adequately  describe  the 
scheme,  artifice,  or  device  used  to  defraud,  in  order  that  defendant  may  be  informed 
what  facts  are  to  be  proved  against  liim.  It  is  not  always  enough  to  follow  the 
language  of  the  statute."'  Only  such  evidence  as  tends  to  prove  the  charge  of  the 
indictment  is  admissible."" 

Embezzlement  and  larceny  from  the  maUs} — The  duty  of  a  carrier  with  respect 
to  a  letter  which  comes  into  his  possession  in  the  course  of  his  official  employment 
is  the  same,  whether  the  letter  be  genuine  or  a  decoy,  and  whether  or  not  the  ad- 
dress is  fictitious.^  The  opening,  detention,  destruction,  or  embezzlement  of  the 
contents  of  either  kind  of  letter  is  equally  punishable.* 
Postponement,  see  latest  topical  index. 


POWERS. 


§  1.     IVatore   and  Kinds    (1074). 
§   2.     Creation,   Construction,  Validity,   and 
Bffect  (1075). 


§  3.     ISxecntlon  of  Powers   (1075). 


§  1.     Natv/re  and  kinds.* — In  the  extended  sense  given  the  word  by  the  New 
York  statutes,"  a  power  is  an  authority  to  do  an  act  in  relation  to  real  property. 


given  full  value.     Rosenberg^er  v.  Harris,  136 
E.  1001., 

89.  Such  a  corporation  is  not  "an  incor- 
porated institution  of  learning"  within  act 
of  July  16,  1894.  Columhian  Correspondence 
College  V.  Wynne,   25  App.  T>.  C.  149. 

90.  Columbian  Correspondence  College  v. 
Wynne,  25  App.  D.  C.  149. 

91.  See   4  C.   L.   1063. 

92.  U.  S.  Rev.  St.  §  5478,  applies  only  to 
such  an  act,  and  not  to  an  act  committed 
in  any  other  part  of  a  building  used  in  part 
as  a  post  office.  United  States  v.  Martin, 
140  F.  256. 

93.  See  4  C.  L.  1063. 

94.  95,  96,  97.  Ewing  V.  U.  S.  [C.  C.  A.] 
136   F.    53. 

98.  Indictment  held  insufficient  United 
States  V.  Etheredge,  140   F.   376. 


9i9.  Admission  of  letter  head  and  certain 
lists  and  bills  found  in  defendant's  office  held 
inadmissible,  in  prosecution  for  use  of  mails 
to  defraud,  whe're  the  indictment  did  not 
charge  use  of  the  letter  head  nor  connect 
the  names  appearing  on  the  lists  and  bills 
with  the  alleged  fraudulent  scheme.  Booth 
V.  U.  S.   [C.  C.  A.]  139  F.  252. 

1.  See  4  C.  Lt  1065. 

2.  Byram  v.  U.   S.,   25  App.  D.  C.   546. 

3.  Byram  v.  U.  S.,  25  App.  D.  C.  B46.  See 
also  note,   4  C.   L.  1065. 

4.  See  4  C.  Ij.  1065. 

5.  A  common-law  power  under  the  Statute 
of  Uses  is  an  estate  in  lands,  not  a  mere 
authority  to  convey,  etc.  It  is  "a  right  to 
limit  a  use"  (4  Kent  Comm.  334).  See  def- 
initions collected  Cyc.   Law   Diet.    "Powers." 
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or  to  the  creation  or  revocation  of  an  estate  therein  or  charge  thereon,  which  the 
owner  granting  or  reserving  the  power  might  himself  lawfully  perform."  A  mere 
authority  to  convey  land  is  in  this  work  treated  as  an  agency.' 

§  3.  Creation,  construction,  validity,  and  effect.^ — No  precise  form  or  tech- 
nical words  are  necessary  to  the  creation  of  a  po^ver.®  A  power  to  appoint  to  sev- 
eral beneficiaries  leaves  the  amount, to  be  appointed  to  each  to  the  discretion  of 
the  donee. ^^  A  power  wliich  cannot  be  exercised  beyond  the  limits  of  the  rule 
against  perpetuities  is  not  rendered  bad  by  the  fact  that  within  its  terms  an  ap- 
pointment could  be  made  which  would  be  too  remote.^^  A  power  in  a  life  tenajit 
to  dispose  of  his  estate  is  only  co-extensive  with  the  estate  of  the  donee.^^  A  power 
to  appoint  a  fee  i.^;  power  to  appoint  a  less  estate/'  but  one  to  appoint  certain  per- 
sons is  not  a  power  to  appoint  any  other.^*  A  power  in  a  trustee,  holding  the  fee 
to  sell  and  convey  on  directions  from  the  beneficiary  life  tenant,  authorizes  a  con- 
veyance of  the  fee.^°  A  power  in  gross  is  extinguished  where  the  donee  disposes  of 
Vis  'istate.'^® 

§  6.  Execuzxon  of  powers}'' — ^The  intention  to  execute  a  power  by  will  must 
appeal  bj  a  reierence  m  the  will  to  the  power  or  to  the  subject  of  it,  or  from  the 
fact  that  the  will  would  be  inoperative  without  the  aid  of  the  power.^*  A  general 
power  is  well  executed,  in  the  absence  of  anything  to  show  a  contrary  intention,  by  a 
general  residuary  clause  in  the  will  of  the  donee, '^^  and  that  the  power  is  created 
after  the  execution  of  the  will  does  not  prevent  the  will  from  operating  as  an  exe- 
cution of  it.^°  This  rule  applies  whether  the  power  be  general  or  special,"*  es- 
pecially where  an  intention  to  exercise  the  power  is  apparent."  A  codicil  referring 
to  a  power  the  testator  was  autliorized  to  exercise  constitutes  an  exercise  of  the 
power  as  of  that  date.^'  A  power  to  alter  the  proportions  of  an  estate,  which  other- 
wise would  go  in  specified  portions  to  appointees  designated  by  the  donor,  is  not  exer- 
cised by,  a  will  which  does  not  alter  or  regulate  the  proportions  in  which  the  estate 
was  to  be  distributed,"*  but  any  material  change  in  the  manner  of  disposition  con- 
stitutes an  exercise  of  it.""  A  power  to  a  son  to  appoint  to  the  donor's  "direct 
representatives"  is  validly  executed  by  bequests  to  the  donee's  "children,"  who  were 
the  direct  representatives  of  the  donor."*    A  power  in  a  life  tenant  to  appoint  by 


6.     In    re   Cooksey's   Estate,   182   N.   Y.    92, 
•74  N.   E.   880. 

71     See    5   C.   L.    64. 

8.  See  4  C.  U  1065. 

9.  Where  an  estate  is  given  In  trust,  the 
income  to  be  paid  to  the  beneficiary  without 
control  over  the  principal,  but  "with  po'nrer 
to  dispose  of  it  by  will,  the  beneficiary  takes 
title  to  the  income  and  a  life  estate  in  the 
corpus  with  power  to  dispose  of  it  by  will. 
Robbins  v.  Smith,  72  Ohio  St.  1,  73  N.  B.  1051. 

10.  A  power  directing-  the  donee  t-o  pro- 
vide for  the  donor's  children  out  of  the 
estate  devised  to  the  donee.  Biggins  v. 
Lambert,   115   111.   App.    576. 

11.  Stone  V.  Forbes    [Mass.]  75  N.  B.  141. 
la.     Dickinson    v.    Griggsville    Nat.    Bank, 

111    III.   App.    183. 

13.  May  appoint  a  life  estate  with  power 
in  the  appointee  to  make  further  appoint- 
ment. Mays  V.  Beech,  114  Tenn.  544,  86  S. 
W.  713. 

14.  Where  a  life  tenant  had  power  to  ap- 
point her  children,  a  deed  to  a  third  person 
operates  only  as  a  release  of  her  life  estate. 
Sayer  v.  Humphrey,  216  111.  426,  75  N.  B.  170. 

15.  Under  the  rule  that  a  conveyance 
passes   all   the  estate   of  the   grantor  unless 


a  contrary  Intention  appears.  St.  Louis  Land 
&  Bldg.  Ass'n  v.  Fueller,  182  Mo.  93,  81  S. 
W.  414. 

16.  Rosier  v.  Nichols,  123  Ga.  20,  60  S.  E. 
988. 

17.  See   4  C.  L.   1066. 

18.  Will  making  no  reference  to  the 
power,  a.nd  fully  operative  without  the  aid 
of  it,  held  not  an  exercise  of  it.  Thom  v. 
Tbom    TMd.]    61  A.  193. 

in,  20,  31,  22,  23.  Stone  v.  Forbes  [Mass.] 
75  N.  E.  141. 

24.  The  donee's  will  devised  the  estate  in 
trust,  income  to  be  paid  the  benefloiaxies 
named  by  the  donor  during  their  lives,  re- 
mainder to  their  appointees.  In  re  Tenney, 
93   N.   Y.    S.   811. 

25.  Wbere  the  donee  exercises  the  power 
by  appointing  the  estate  to  the  beneficiaries 
in  practically  the  same  proportions  they 
would  have  taken  under  the  will  creating 
the  power,  but  changing  the  manner  of  pay- 
ing it  over,  and  destroying  the  discretion 
vested  in  the  trustees  in  case  the  power 
was  not  exercised,  it  constitutes  an  execu- 
tion of  the  power.  It  Is  a  transfer  within 
the  transfer  tax  law.  In  re  Cooksey's 
Estate,  182  N.  Y.  92,  74  N.  E.  8-80. 
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will  is  exercised  by  devising  the  estate  to  one  for  life  with  power  to  dispose  of  it  by 
will.^^    A  mere  promise  to  exercise  a  power  does  not  constitute  an  execution.^^ 

Peaeoipe;  Pbatebs;  Peecatoet  Trusts;  Peeumikaet  Examination;  Pbeliminary  Smrs; 
Pebsceiption;  Psesdmptions;  Pbincipal  and  Agent;  PiuNCiPAii  and  Surety;  Peioe 
Appeopeiation;  Peiobities  between  Ceeditoes,  see  latest  topical  index. 

PKISONS,  JAILS,  AND  EllrOEmATOBIES. 


§  1.     Nature  and  Classes   (1076). 

§  2.  Custody,  Discipline,  Government,  and 
Bmployment  of  Inmates  (1070).  Scheme  and 
Credits   (1077). 


Administration     and     Fiscal     Affairs 


(1077). 


This  topic  treats  of  penal  and  reformatory  institutions,  and  the  custody  and 
control  of  the  inmates.  The  law  of  criminal  procedure,^'  the  legal  status  of  a  con- 
vict,'" pardon,  commutation  or  remission  of  sentence,'^  and  escape  or  prison  breach,''" 
are  elsewhere  treated. 

§  1.     Nature  and  classes.''^ 

§  2.  Giistody,  discipline,  government,  and  employment  of  inmates?* — A  com- 
mitment by  a  court  of  general  jurisdiction,  though  possibly  erroneous,  is  not  for  that 
reason  void  and  subject  to  collateral  attack,^'  and  that  one  is  erroneously  committed 
to  the  wrong  place  of  detention  does  not  entitle  him  to  be  discharged  on  habeas 
corpus.'" 

The  place  of  confinement  is  a  subject  of  statutory  regulation.'^  In  Massa- 
chusetts a  person  guilty  of  criminal  contempt  may  be  committed  to  jail,  but  cannot 
be  imprisoned  in  the  house  of  correction." 

Persons  incarcerated,  not  as  punishment  for  crime,  cannot  be  compelled  to  work 
at  hard  labor.'"  The  constitutional  provision  against  involuntary  servitude,  ex- 
cept as  a  punishment  for  crime,  includes  misdemeanors  and  all  ofEenses  against 
the  penal  laws.*"  Prisoners  may  be  required  to  work  outside  the  prison.^^  The 
nature  of  the  labor  required  is  in  some  states  prescribed  by  statute.*^    In  Mississip- 


20.     stone  v.  Forbes   [Mass.]   75  N.  B.  141. 

27.  Does  not  constitute  a  mere  delegation 
of  the  power.  Mays  v.  Beech,  114  Tenn. 
544,  86  S.  W.  713. 

28.  A  promise  to  convey  to  an  appointee 
at    his   request   is   a   nonexeoution,    and   not, 
a  defective  execution  which  can  be  enforced. 
Sayer  v.  Humphrey,  216  111.  426,  75  N.  B.  170. 

29.  See  Criminal  Law,  5  C.  L.  883;  Indict- 
ment  and    Prosecution,    5    C.    Ij.    1790. 

SO.     See  Convicts,   5  C.  L.  760. 

31.     See  Pardons  and  Paroles,  6  C.  L.   876. 

S5S.     See  Escape  and  Rescue,   6  C.  L.   1179. 

33,  84.     See  4   C.  L.   1067. 

35.  Commitment  of  a  married  woman  to 
the  industrial  school  for  girls,  under  Burns' 
Ann.  St.  1901,  §  8273,  when  it  is  possibly' 
such  statute  applies  only  to  unmarried  fe- 
males.    Ryan  v.   Rhodes   [Ind.]   76  N.  B.   249. 

30.  The  committing-  court  will  correct  the- 
error  on  application.  People  v.  Superintends 
ent  of  House  of  Refuge  on  Randall's  Island, 
46  Misc.  131,  93  N.  T.  S.  218. 

37.  One  convicted  of  a  violation  of  Comp. 
Laws  1897,  §  11,693,  making  lascivious  co- 
habitation punishable  by  imprisonment  of 
'  not  to  exceed  one  year  in  the  county  Jail, 
may  be  sentenced  to  the  branch  prison  in 
the  upper  peninsula,  but  not  to  Jackson.  Ex 
parte  Allen  [Mich.]  103  N.  W.  209.  In  Penn- 
sylvania the  county  Jail  is  the  place  of  con- 


finement if  the  penalty  is  simple  imprison- 
ment, the  penitentiary  or  suitable  county 
prison  if  the  penalty  is  solitary  confinement 
or  confinement  at  hard  labor.  Common- 
wealth v.  Petterman,  26  Pa.  Super.  Ct.   569.      • 

38.  Rev.  Jjaws,  c.  166,  §  13,  provides  that 
commitments  for  contempt  may  be  made  to 
jail.  Rev.  Iiaws,  c.  220,  §  5,  providing  that 
one  convicted  of  a  crime  punishable  by  im- 
prisonment in  jail  may  be  sent  to  the  house 
of  correction,  does  not  apply  to  cases  of  con- 
tempt. Hurley  v.  Commonwealth,  188  Mass. 
443,  74  N.  E.   677. 

39.  A  rule  compelling  all  persons  incar- 
cerated to  labor  to  defray  the  cost  of  their 
maintenance  is  unconstitutional  as  to  per- 
sons not  incarcerated  as  a  punishment  for 
crime.  Stone  v.  Paducah,  27  Ky.  L.  R.  717, 
86  S.  W.  531. 

40.  Stone  V.  Paducah,  27  Ky.  L.  R,  717,  86 
S.  W.  531. 

41.  Ky.  St.  1903,  §  3151,  authorizing  per- 
sons committed  to  prison  to  be  compelled  to 
labor,    does    not    require    that   the    labor   be 

i  performed  within  the  prison.  Stone  v.  Pa- 
)ducah,  27  Ky.  L.  R.  717,  86  S.  W.  531. 
,  42.  Rev.  Code  1892,  §  3201,  providing  for 
'  the  working  of  convicts  on  a  farm  leased 
for  that  purpose,  was  not  repealed  by  Acta 
1894,  p.  65,  c.  75,  nor  by  Acts  1900,  p.  63,  o.  56, 
I  Henry  V.  State  [Miss.]  89  So.  856. 
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pi,  convicts  may  not  be  leased  out,*"  but  this  rule  is  not  violated  by  -working  convicts 
on  a  farm  leased  for  that  purpose.**  Under  the  constitution  of  Mississippi  au- 
thorizing the  working  of  convicts  on  state  farms,  and  the  purchase  of  farms  for 
that  purpose,  the  Legislature  is  not  required  to  purchase  a  farm,  but  may  work 
convicts  on  leased  lands.*" 

A  convict  who  escapes  and  is  recaptured  can  be  lawfully  kept  in  prison  until 
.the  expiration  of  his  term.*®  Prisoners  may  be  required  to  be  produced  for  trial  for 
other  offenses.*^  One  under  bond  to  appear  for  trial  for  a  felony,  who  is  arrested 
and  confined  for  misdemeanor  in  another  county,  should  on  demand  be  surrendered 
for  trial  for  the  felony,  unless  the  trial  for  misdemeanor  can  be  had  without  de- 
lay.*» 

The  custodian  of  the  prison  may  use  such  force  as  is  necessary  to  preserve  order 
and  prevent  disturbance  in  the  jail.*" 

The  divector  of  charities  and  correction,  under  the  "Cleveland  Federal  Plan," 
is  clothed  with  power  to  discharge  a  prisoner  from  the  workhouse  only  where  the 
question  involved  in  the  discharge  is  the  propriety  of  his  retention.""  Such  dis- 
charge can  only  be  made  upon  the  approval  of  the  maj'or,  and  under  such  regulations 
as  may  be  provided  by  law  or  ordinance,  and  in  the  absence  of  a  regulating  statute 
or  ordinance  the  discharge  is  invalid. "'•  But  the  failure  of  the  mayor  to  endorse  his 
approval  of  the  discharge  may  be  cured  by  a  subsequent  endorsement  thereof,  pro- 
vided the  proceedings  are  otherwise  regular."^ 

Scheme  of  credits.^^ — There  is  a  conflict  of  authority  as  to  whether  the  federal 
statute  providing  for  "good  time"  to  prisoners,  convicted  of  offenses  against  the 
United  States,  applies  to  prisoners  sentenced  before  its  enactment."*  The  term 
of  sentence  may  be  reduced  where  one  is  erroneously  committed  to  the  penitentiary 
instead  of  to  jail."" 

§  3.  Administration  and  fiscal  affairs.^" — The  express  power  to  erect  a  jail  and 
issue  bonds  in  payment  therefor  includes  the  implied  power  to  purchase  a  site  and 
issue  bonds  in  payment  therefor,"^  also  to  purchase  furnishings  and  fixtures."*  The 
maintenance  of  a  prison  is  the  exercise  of  a  purely  governmental  function,"" 


43.  A  contract  whereby  a  prison  board 
agreed  to  work  a  plantation  with  convict 
labor,  the  owner  to  have  the  crops  and  the 
board  a  specified  sum  of  money,  constitutes 
a  lease  of  the  land  and  not  a  hiring-  of  the 
convicts.     Henry  v.   State   [Miss.]    39  So.    856. 

44.  Henry  v.  State  [Miss.]  39  So.  856.  A 
contract  by  which  a  plantation  is  to  be 
worked  by  convict  labor,  the  owner  to  have 
all  the  crops  in  excess  of  a  certain  amount, 
which  he  guarantees  the  crops  will  equal  In 
value,  the  board  of  cobtrol  to  have  absolute 
authority  over  the  labor,  the  owner  to  fur- 
nish teams  and  implements,  is  a  leasing  of 
lands  and  not  a  hiring  of  convict  labor, 
which  is  prohibited.  State  v.  Henry  [Miss.] 
40  So.   152. 

45.  State  V.   Henry  [Miss.]    40  So.   152. 

46.  In  re  Moebus   [N.  H]   62  A.  170. 

47.  A  person"  in  a  convict  camp,  serving 
part  of  his  sentence  by  anticipation  before 
conviction  of  a  misdemeanor,  for  which  he 
was  arrested  In  another  county,  is  In  the 
same  condition  as  though  sentenced,  so  far 
as  regards  the  statutory  power  of  the  board 
of  convict  Inspectors  to  order  his  removal 
to  another  county  to  be  tried  for  a  felony. 
Russell  V.  State  [Ala,]   38  So.   291. 

48.  Boone  v.  Riddle,  27  Ky.  K  R,  828,  86 
S.  W.   978. 


4S».  Whether  an  assault  on  a  prisoner  for 
boisterous  conduct  and  for  using  Indecent 
language  was  justified,  held  a  question  for 
the  jury.  McNally  v.  Arnold,  127  Iowa,  437, 
103  N.  W.  361. 

50.  Jiha  V.  Barry,  3  Ohio  N.  P.  (N.  S.)  65. 
It  is  not  probable  that  the  legislature  In- 
tended to  grant  power  to  a  director  of  char- 
ities and  correction  to  interfere  at  all  with 
sentences  imposed  by  the  court  of  common 
pleas  in  county  or  state  cases,  as  distin- 
guished from  sentences  imposed  by  the  mu- 
nicipal  court.     Id. 

61,  52.  Jiha  v.  Barry,  3  Ohio  N.  P.  (N.  S.) 
65. 

53.  See   4  C.  L.  1068. 

54.  United  States  v.  Farrar  [C.  C.  A.]  139 
F.  260,  holds  that  it  does  not  apply  to  such 
cases.  Ex  parte  Jackson,  140  F.  266,  holds 
that  It  does  apply. 

55.  Eleven  months  in  the  penitentiary  is 
equivalent  to  eighteen  In  the  county  jail. 
Commonwealth  v.  Fetterman,  26  Pa.  Super. 
Ct.  569. 

56.  See  4  C.  L.   1069. 

.57,  5&  Territory  v.  Baxter  [Okl.]  83  P. 
709. 

59.  Shaw  V.  Charleston,  57  W.  Va.  433,  50 
S.  B.  527. 


1078 


PEIZE  FIGHTING.     PEOCBSS  §  1. 


6  Cur.   Law. 


and  a  municipal  corporation  is  not  liable  for  injuries  caused  by  negligence  or  omis- 
sion of  duty,  on  the  part  of  its  officers,  respecting  the  prison  or  persons  confined 
therein.'"  Under  a  statute  requiring  cities  to,  maintain  poldee  stations  and  provide 
food  for  persons  detained  therein,*^  a  city  which  commits  persons  arrested  for  viola- 
tion of  ordinances  and  statutes  to  the  county  jail  is  liable  to  the  sherifE  for  board 
furnished,"^  and  demand  by  the  sheriff  is  not  a  condition  precedent  to  maintaining 
action  for  the  value  thereof.^'  A  jailer  may  be  required  to  perform  such  duties 
as  the  governing  authorities  may  impose.**  Employes  of  a  prison  may  on  sufficient 
proof  of  misconduct  or  neglect,  be  removed  by  the  board  in  control,  without  being 
accorded  an  opportunity  of  meeting  their  accusers  face  to  face  or  of  making  a 
defense.?''  In  the  absence  of  specific  allegations  of  corruption  or  of  abuse  of  dis- 
cretion, the  determination  of  the  board  in  such  a  matter  is  conclusive.""  Under 
the  statutes  of  Mississippi  the  board  of  control  is  vested  with  a  discretion  in  the 
management  of  convicts  and  penitentiary  farms,  and  such  discretion  cannot  be 
controlled  by  the  courts." 

Private  iNTERNATioifAL  Law;    PKrvAiE  Schools;    PKryATE  Ways;    Pbivileqe;    Pbifileged 
Communications;  Pbize,  see  latest  topical  Index. 
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PROCESS. 


5  1.  Nature  and  Kinds,  Form  and  Req- 
nlsltes  (1078).  Definition  (1078).  Desig- 
nation of  Court  and  Parties  (1079).  Signing 
and  Sealing  (1080).  Indorsement  (1080). 
Direction  and  Delivery  (1080).  Stating  Na- 
ture of  Cause  of  Action  (1080).  Penalties 
or  Consequences  of  Nonappearance  (1080). 
The  Appearance  Day  (1080).  Beturn  Day 
(1080).  Alias,  Counterpart,  or  Supplemental 
Process   (1081). 

§  2.     Issuance    (1081). 

§  3.  Extraterritorial  Eftect  or  Validity 
(1082). 

J  4.     Actual    Service    (1083). 

A.  Personal    (1082).     Upon    Nonresidents 

or  Their  Agents  (1083).  Upon 
Municipal  Corporations  (1084).  Up- 
on Domestic  Corporations  (1084). 
Upon    Foreign   Corporations    (1085). 

B.  Substituted    (108.8). 


C.  The  Server,  His  Qualifications,  and 
Protection    (1089). 

§  S.  Constructive  Service  (1090).  Service 
by  Publication  (1090).  When  Proper  (1090). 
Procedure  to  Authorize  (1090).  How  Made 
(1091).  Order  of  Publication  (1092).  Per- 
sonal  Service  in  Lieu  of  Publication    (1093). 

§  6.  Return  and  Proof  of  Service  (1093). 
Return  of  Service  on  Corporations  (1094). 
Amendment  of  Return  (1095).  Impeachment 
or  Contradiction  of  Return  (1096).  Waiver 
of  Irregularities  (1097).  Return  on  Con- 
structive Service,  and  Proof  of  Service  by 
Publication   (1097). 

§  7.  Defects,  Objections,  and  Amendments 
(1097).  Waiver  of  Irregularities  or  Lack  of 
Process    (1100). 

§  8.  Privilege  and  Exemptions  from  Serv- 
ice (1101). 

§  9.     Abuse  of  Process  (1102). 


§  1.     Nature  and  Tcinds,  form  and  requisites.     Definition.^ — The  process,  as 
here  used,  is  the  beginning  of  the  action,'"  and  includes  all -original  writs,  sum- 


60.  Injuries  to  prisoner  occasioned  by  un- 
sanitary conditions  of  the  prison.  Shaw  v. 
Charleston,  57  W.  Va.  433,   50  S.  E.  627. 

61.  Metropolitan  Police  Law  (Acts  1897. 
p.  93,  c.  59,  amended  by  Acts  1901,  p.  24,  c. 
18),  requiring  the  maintenance  of  police 
stations  and  the  boarding  of  prisoners  there- 
in confined,  is  mandatory.  City  of  Kokomo 
V.  Harnes's   [Ind.  App.]    74  N.   E.   270. 

62.  City  of  Kokomo  v.  Harness  [Ind.  App.] 
74   N.   E.   270. 

63.  The  Metropolitan  Police  Law  creates 
an  implied  contract  on  the  part  of  the  city 


to   pay.     City   of   Kokomo   v.   Harness    [Ind. 
App.]  74  N.  B.  270. 

64.  Under  Ky.  St.  1903,  §  3145,  providing 
that  the  jailer  in  cities  of  the  second  class 
"shall  perform  such  duties  as  the  general 
council  shall  prescribe,"  an  ordinance  requir- 
ing the  city  jailer  to  act  as*  janitor  for  the 
city  hall,  and  an  adjacent  building  used  by 
municipal  officers,  was  valid.  City  of  Pa- 
ducah  V.  Evitts,  27  Ky.  L.  R.  864,  86  S.  W. 
1123. 

65.  An  assistant  matron  of  a  workhouse 
is  an  employe  and  not  an  oflacer.  Jameson 
v.  Cincinnati,  7  Ohio  C.  C.   (N.  S.)   100. 
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monses,  and  orders  of  courts  of  justice.'^  Sometimes  actions  may  be  instituted  by 
notice  of  claim  preceding  the  ordinary  summons/^  but  a  notice  to  redeem  land  from 
tax  sale  and  the  return  of  the  sheriff,  or  the  receipt  for  registered  letter,  is  not  the 
process  that  gives  the  court  jurisdiction  over  the  subject-matter.^'  In  proceedings  to 
foreclose  mortgages  in  Georgia  the  process  is  a  rule  nisi.'* 

There  is  no  jurisdiction  in  courts,  inherent  or  otherwise,  to  adjudicate  the  rights 
of  litigants  without  notice,  either  actual  or  constructive,'"  and  mere  knowledge  that 
the  court  may  take  action  in  a  certain  matter  will  not  dispense  with  the  necessity  of 
process."  The  Federal  Conformity  in  Practice  act  does  not  require  process  out  of 
Federal  courts  to  conform  to  that  in  the  local  state.'' 

Designation  of  court  and  parties.''^ — It  is  proper  to  designate  the  defendant  by 
his  full  christian  name,  though  the  cause  of  action  is  against  him  by  his  initials  only 
and  his  surname."  Even  an  erroneous  designation  of  the  defendant  will  not  affect 
the  validity  of  the  judgment  where  the  defendant  is  properly  and  actually  served.** 
The  summons  in  an  action  against  a  partnership  should  show  the  christian  name 
of  each  partner.'^     Where  the  name  of  the  owner  is  known,  a  summons  in  tax  fore- 


66.  Jameson  v.  Cincinnati,  7  Ohio  C.  C. 
(N.  S.)   100. 

67.  As  to  the  disposal  of  produce  of  farms 
worked  with  convict  labor.  State  v.  Henry 
[Miss.]    40   So.   152. 

68.  No  cases  have  been  found  for  this 
subject  since  the  last  article.  See  4  C.  L. 
1070. 

69.  See  4  C.  L.  1D71. 

70.  Ky.  St.  1903,  §  2524,  providing  that 
an  a,ction  shall  be  deemed  commenced  at 
tlie  date  of  the  first  summons,  applied  to 
proceedings  by  the  state  against  a  tax- 
payer under  §  4241.  Lucas  v.  Common- 
wealth   [Ky.J  89   S.   W.   292. 

71.  Code  Civ.  Proc.  Cal.  §  684.  Hooper 
V.   McDade    [Cal.    App.]    82   P.    1116. 

7a.  Action  against  city  for  injuries  caused 
by  defective  lamp  post.  See  Rev.  Laws 
Mass.  c.  51,  §  20.  But  the  service  of  such 
notice  Is  not  the  beginning  of  the  action 
within  the  meaning  of  Rev.  Laws,  c.  75, 
§  66,  relating  to  the  admissibility  of  the 
declarations  of  deceased  persons.  See 
Highways,  etc.,  5  C.  L.  1683;  Municipal  Cor- 
porations. 4  C.  L.  751.  Dickinson  v.  Boston, 
188  Mass.    595,    75   N.    E.    68. 

73.  See  Comp.  Laws,  Mich.  1897,  §§  3895, 
3958,  3960.  Winters  v.  Cook  [Mich.]  12 
Det.  Leg.  N.  228,  103  N.  W.  869.  See  post, 
§  6,  subd.  Impeachment  or  Contradiction  of 
Return. 

74.  Civ.  Code  1895,  §  2743.  Montgomery 
V.    King,    123    Ga.    14,    50    S.    B.    963. 

75.  Dwyer  v.  Nolan  [Wash.]  82  P.  746. 
See,  also.  Jurisdiction,  6  C.  L.  309. 

76.  The  judge  of  the  court  which  had 
granted  a  divorce  to  a  woman,  with  the 
custody  of  her  child,  informed  the  woman's 
attorney  that  If  certain  parties  made  appli- 
cation for  the  custody  of  the  child  he 
would  grant  it  to  them,  and  thereafter, 
without  any  further  notice,  he  granted  the 
custody  of  the  child  to  such  persons.  This 
did  not  dispense  with  the  necessity  of  notice 
or  process.     In  re  Culp  [Cal.  App.]   83  P.  89. 

77.  U.  S.  Rev.  St.  §  914,  Comp.  St.  1901, 
p.  684,  4  Fed.  Stat.  Ann.  p.  563,  requiring  con- 
formity   to    state    practice,    applies    only    to 


matters  of  practice  and  procedure  and  does 
not  appertain  to  jurisdiction,  or  the  mode  of 
obtaining  jurisdiction  of  the  person  in  ac- 
tions in  the  federal  courts.  Wells  v.  Clark, 
136  P.  462.     See,  also,  4  C.  L.  1072,  n.  95. 

NOTE.  Form  and  contents  in  federal 
courts:  No  form  of  process  is  provided  for 
the  courts  of  the  United  States  by  any 
Act  of  Congress  now  in  force.  Chamberlain 
V.  Mensing,  47  F.  436. 

The  provisions  of  this  section  [R.  S.  §  914] 
include  forms  of  prooess  for  commence- 
ment of  suits  except  as  to  signature,  which 
is  provided  for  by  section  911,  R.  S.  Gillum 
v.  Stewart,  112  F.  32.  See,  also,  Middleton 
Paper  Co.  v.  Rock  River  Paper  Co.,  19  F. 
252;  Brown  v.  Pond,  5  F.  31;  Peaslee  v. 
Haberstro,  15  Blatchf.  [U.  S.]  472.  And  see 
Martin  v.  Criscuola,  10  Blatchf.  [U.  S.]  211, 
holding  that  an  action  at  law  cannot  be  com- 
menced by  the  issue  of  a  summons  in  the 
name    of    the    plaintiff's    attorney. 

A  substantial  compliance  with  the  re- 
quirements of  a  state  statute  as  to  the  form 
of  summons  will  be  upheld,  when  to  set  it 
aside  would  tend  to  defeat  the  ends  of  Jus- 
tice.    Johnson   v.   Healy,    9   Ben.    [U.    S.]    321. 

In  the  name  of  the  United  States:  When 
no  law  or  practice  or  form  or  mode  of  pro- 
ceeding in  the  state  court  requires  that  the 
summons  shall  be  in  the  name  of  the  state, 
there  can  be  no  reason  that  in  the  F'ederal 
court  it  shall  be  in  the  name  of  the  United 
States.  Chamberlain  v.  Mensing,  47  F.  435. — 
Part  of  note  to  4  F-ed.  Stat.  Ann.  p.  568  to 
Rev.    St.    §  914. 

78.  See    4    C.    L.    1071. 

79.  Foreclosure  of  tax  certificate.  Prop- 
erty was  assessed  to  defendant  by  his  initial 
and  surname,  and  summons  was  against  him 
by  his  full  christian  name.  Stoll  v.  Griffith 
[Wash.]    82  P.   1025. 

80.  Especially  where  subsequent  notices 
in  the  case  which  are  served  on  defendant 
designate  him  properly.  In  this  case  defend^ 
ant's  name  was  H.  M.  Francis  and  he  was 
designated  In  the  process  as  H.  M.  France. 
King  V.   Davis,   137   F.   198. 

81.  But   Irregularity   in   this    regard   may 
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closure  proceedings  must  usually  contain  the  name  of  the  owner.'^  The  court  to 
which  the  process  is  returilable  must  be  designated  with  sufficient  certainty  to  enable 
the  defendant  to  know  in  what  court  he  is  required  to  appear.^^ 

Signing  and  sealing.^*' — Where  the  statute  requires  the  summons  to  be  signed 
or  subscribed  by  the  plaintiff  or  his  attorney,  it  is  not  necessary  that  the  signature 
should  be  by  hand.  A  stamped  or  printed  signature  is  sufficient.'"  The  general 
principles  of  orderly  practice  forbid  a  summons  signed  by  one  attorney  for  some  of  the 
plaintiffs,  and  by  another  attorney  for  other  plaintiffs,^'  but  a  defect  in  this  regard 
may  be  cured  by  amendment  at  any  st-age  of  the  action.*'' 

Indorsement.^^ — In  actions  for  the  recovery  of  money,  the  amount  which  will  be 
demanded  by  the  plaintiff  must  in  some  states  be  indorsed  upon  the  summons.'" 

Direction  and  delivery. — Process  must  be  directed  to  the  sheriff  or  any  constable 
of  the  county  where  it  is  to  be  executed,®"  but  when  directed  to  the  "Constable  or  any 
lawful  officer  of  the  county,"  and  the  sheriff  of  a  different  county  executed  the  writ, 
it  was  held  good.""-  The  process  may  be  delivered  by  the  clerk  to  the  plaintiff  or 
his  attorney."" 

Stating  nature  of  cause  of  action.^^ 

Penalties  or  consequences  of  nonappearance.  Stating  these  is  so  essential  a  part 
of  the  process  that  their  omission  is  necessarily  fatal."* 

The  appearance  day  must  be  stated  with  certainty."" 

Beturn  day.^' — Process  must  be  returnable  upon  a  day  or  within  the  time  re- 


be  cured  by  amendment.  Morgridge  v. 
Stoeffer   [N.  D.]    104   N.  W.    1112. 

82.  Failure  to  g^ive  the  name  of  the  own- 
er, when  the  same  appears  in  the  tax  rolls 
and  certificate  of  delinquency,  renders  the 
summons  and  the  judgment  based  thereon 
Invalid,  regardless  of  any  fraudulent  intent, 
especially  where  the  names  of  entire  stran- 
gers to  the  title  are  given  by  the  summons 
Instead  of  the  name  of  the  owner.  Ander- 
son  V.    Turati    [Wash.]    81    P.    557. 

83.  A  process  issued  by  the  clerk  and 
attested  by  the  judge  of  the  superior  court, 
requiring   the    defendant    to    appear    "at    the 

next  court   to   be   held"    for   a   given 

county  on  a  given  day.  when  a  regular 
term  of  the  superior  court  Is  required  by 
law  to  be  held,  is  a  valid  process  of  the 
superior  court  and  needs  no  amendment, 
though  the  clerk  tit  the  superior  court  is 
also  clerk  of  the  county  court,  which  also 
has  a  regular  term  on  the  day  mentioned 
in  the  summons.  Georgia  Southern  &  F. 
E.  Co.  V.  Pritchard,  123  Ga.  320,  51  S.  E.  424. 

84.  See    4    C.    L.    1071. 

85.  Published  summons.  See  2  Ball.  Ann. 
Codes  &  St.  §  4882,  providing  that  proof  of 
service  by  publication  shall  be  by  afHdavit 
of  the  publisher  "together  with  a  printed 
copy  of  the  summons  as  published."  War- 
ner V.  Miner  [Wash.]  82  P.  1033. 

86.  Jones  v.  Conlon,  48  Misc.  172,  95  N.  T. 
S.  255.  Code  Civ.  Proo.  §§  417,  418,  do  not 
apply    or    govern    the    case.     Id. 

87.  Code  Civ.  Proc.  §  723,  construed.  Jones 
V.  Conlon,   48  Misc.   172,   95   N.   T.   S.    255. 

88.  See    4   C.   L,.    1071. 

'  89.  Plaintiff  can  recover  no  greater  sum 
than  is  endorsed  on  the  summons.  Elmen 
V.  Chicago,  B.  &  Q.  E.  Co.  [Neb.]  105  N.  W. 
987.  As  to  amendment  in  such  case  see 
post,  §  7,  subd.  Amendments. 


90.  Sayles'  Ann.  Civ.  St.  1897,  arts.  1214, 
1447,  2338,  3147,  3152,  4706.  Medlin  v.  Seide- 
man  [Tex.  Civ.  App.]  13  Tex.  Ct.  Eep.  439,  88 
S.    W.    250. 

91.  Hawkins  &  Co.  v.  McAlister  [Miss.] 
38     So.     225. 

92.  Sayles'  Ann.  Civ.  St.  1897,  art.  4915, 
providing  that  a  constable  is  required  to 
execute  and  return  any  process  that  is  "de- 
livered by  any  lawful  officer,"  does  not  mean 
that  the  process  must  be  manually  delivered 
by  a  lawful  oflScer.  Medlin  v.  Seideman 
[Tex.  Civ.  App.]  13  Tex.  Ct.  Eep.  439,  88  S.  W. 
250. 

93.  See  4  C.  L.  1072. 

94.  A  summons  duly  served  on  defendant, 
which  notifies  him  of  the  court,  term,  time, 
and  place  where  he  is  required  to  appear, 
and  that  he  is  required  to  answer  the  claim 
of  plaintiff,  is  not  fatally  defective  because 
it  omits  to  state  the  penalty  for  his  failure 
to  appear  as  specified  by  statute.  Ammons 
V.  Brunswick-Balke-Collender  Co.  [C.  C.  A.] 
141   F.   570,   afg.    [Ind.   T.]    82    S.   W.    937. 

95.  Ballinger's  Ann.  Codes  &  St.  §  4879, 
provides  that  the  summons  on  defendant 
out  of  the  state  shall  require  defendant  to 
appear  and  answer  within  60  days  after  per- 
sonal service  out  of  the  state.  A  summons 
summoned  defendant  to  appear  within  20 
days  after  service  of  summons,  if  served 
within  the  state,  and  within  60  days  if 
served  out  of  the  state,  and  defendant  an- 
swers the  complaint.  The  summons  wag 
personally  served  out  of  the  state.  Held 
the  provision  relating  to  service  within  the 
state  became  surplusage  and  the  summons 
was  good.  Lawyer  Land  Co.  v  Steel 
[Wash.]    83   P.    896. 

06.     See  4  C.  L.  1072. 
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quired  by  law,®'  and  a  writ  defective  in  this  particular  is  void."  Process  to  be 
published  is  usually  returnable  a  certain  time  after  the  first  publication."" 

AliaSj  counterpart,  or  supplemental  process.^ — ^Where  the  summons  is  returned 
not  executed,  an  alias  writ  may  issue,  which,  if  returned  unexecuted,  may  in  turn 
be  followed  by  other  writs  until  service  is  perfected.^  So,  also,  where  it  is  necessary 
to  add  new  parties  or  substitute  another  party  as  defendant,  a  supplemental  pro- 
cess may  issue,^  and  where  it  is  shown  that  the  sheriff's  return  to  a  writ  of  possession 
in  forcible  entry  and  detainer  proceedings  is  false  in  stating  that  possession  had 
been  delivered  according  to  the  mandate  of  the  writ,  such  return  will  be  quashed 
and  an  alias  writ  awarded.*  A  federal  court  to  which  a  cause  has  been  removed 
may  issue  an  alias  summons  and  by  the  service  thereof  acquire  jurisdiction  of  the 
defendant's  person.*"  A  supplemental  process  to  bring  in  a  new  party  is  in  the 
same  form  as  an  original  summons.*  An  alias  or  pluries  process  is  a  continuation 
of  the  original,  and  not  the  inception  of  a  new  suit,'  and  the  date  of  the  original 
process  is  the  date  of  the  commencement  of  the  suit.*  The  clerk  of  the  court  has  no 
power,  without  the  order  of  the  court,  to  issue  a  second  process  after  the  first  has  been 
served." 

§  2.  Issuance^" — Process,  to  be  valid,  must  be  issued  in  substantial  compli- 
ance with  the  law.^^  It  must  be  issued  by  an  ofBcer  having  proper  authority  in 
the  premises,^^  but  a  process  which  is  not  issued  within  the  time  prescribed  by  stat- 
ute is  not  void,  but  only  irregular.^^    Where  a  statute  requires  the  plaintiff  to  give 


07.  Where  the  statute,  Code  W.  Va.  o. 
125,  §  2,  requires  process  to  be  returned 
■within  ninety  days  to  the  court  on  the  first 
day  of  the  term,  or  in  the  clerk's  office  on 
the  first  Monday  in  any  month,  or  to  some 
rule  day,  unless  otherwise  provided,  but 
another  section  (§  1)  provides  that  rules 
shall  be  held  on  the  first  Monday  in  the 
month  except  when  such  day  is  the  day  on 
which  a  term  of  the  court  commences,  in 
which  case  rules  shall  be  held  on  the  last 
Monday  in  the  preceding  month,  process  can- 
not be  returned  to  the  clerk's  office  on  the 
first  Monday  of  the  month  when  such  day  is 
the  commencement  of  a  term  of  court.  M. 
Fisher,  Sons  &  Co.  v.  Crowley,  57  W.  Va. 
312,   50   S.   E.    422. 

98.  Writ  was  returned  to  clerk's  office 
at  rules  on  first  Monday,  when  no  rules 
were  held  on  that  day,  such  day  being  the 
commencement  of  the  term  of  court.  M. 
Fisher,  Sons  &  Co.  v.  Crowley,  57  W.  Va.  312, 
50  S.  E.  422.  But  see  Barker  Co.  v.  Central 
West  Inv.  Co.  [Neb.]  105  N.  W.  985.  And 
see  post,  §   7,  subd.  Amendments. 

99.  A  summons  which  required  the  defend- 
ant to  appear  "within  sixty  days  after  the 
service  of  this  summons  and  notice  upon 
you.  exclusive  of  the  day  of  service,  to-wit, 
within  sixty  days  after  the  30th  day  of  July, 
1903,  which  Is  the  date  of  the  first  publica- 
tion hereof,"  instead  of  the  within  sixty  days 
after  the  first  publication  of  the  summons, 
exclusive  of  the  day  of  the  first  publication 
as  required  by  statute,  is  sufficient.  Stoll 
V.  Griffith  [Wash.]  82  P.  1025. 

1.  See   4  C.   L,.   1072. 

2.  United  States  Oil  &  Gas  Well  Supply 
Co.  V.  Gartlan   [W.  Va.]   52  S.  E.  524. 

3.  Where  the  mortgagor  without  the 
knowledge  of  the  mortgagee  has  transferred 


his  Interest,  and  the  mortgagee  has  sued 
him  instead  of  the  real  party  in  interest. 
Greenwood  Loan  &  Guarantee  Ass'n  v.  Wil- 
liams, 71  S.  C.  421.  51  S.  B.  272. 

4.  Smith  V.  Hardwick  [Ky.]    89  S.  W.  724. 

5.  Where,  pending  a  motion  to  dissolve  a 
foreign  attachment,  such  motion  having 
been  originally  made  in  the  state  court  be- 
fore removal,  the  defendant  came  Into  the 
jurisdiction  of  the  Federal  court,  jurisdic- 
tion to  render  a  personal  judgment  was 
acquired  by  the  service  of  an  alias  summons 
issued  by  the  Federal  court,  regardless  of 
whether  the  attachment  was  sustained  or 
not.  Debensberger  v.  Scofleld  [C.  C.  A.]  139 
F.    380. 

e.  Appointment  of  guardian  ad  litem  held 
invalid  because  of  failure  to  serve  infant 
with  supplemental  process,  as  provided  by 
Code  Civ.  Proc.  §  453.  Van  Williams  v. 
Ellas,  106  App.  Div.  288,  94  N.  Y.  S.  611. 

7.  United  States  Oil  &  Gas  Well  Supply 
Co.  V.  Gartlan    [W.  Va.]   52   S.   E.   524. 

8.  United  States  Oil  &  Gas  Well  Supply 
Go.  V.  Gartlan  [W.  Va.]  52  S.  B.  524.  But 
see  Elmen  v.  Chicago,  B.  &  Q.  R.  Co.  [Neb.] 
105  N.  W.  987,  and  post,  §  7,'  subd.  Amend- 
ments. 

9.  Medical  College  of  Georgia  v.  Rushing 
[Ga.]    52    S.    E.    333. 

10.  See  4  C.   L.   1072. 

11.  In   re    Culp    [Cal.   App.]    83   P.    89. 

12.  Process  issued  by  Justice  of  the  peace. 
Kane  v.  Arneson  Mercantile  Co.,  94  Minn. 
451,  103  N.  W.  218.  See  post,  §  7,  subd. 
How  Objections  Made. 

In  foreclosure  proceedings  In  Georgrla  the 
process  is  not  issued  by  the  clerk  as  in 
ordinary  cases,  but  the  process  in  such  case 
is  a  rule  nisi  granted  by  the  judge.  Mont- 
gomery v.   King,    123   Ga.   14,   50   S.    B.    963. 
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security  for  costs,  the  summons  should  not  be  issued  until  such  security  has  been 
given,  but  if  it  is  so  issued  it  is  not  void,  and  the  irregularity  is  cured  by  the 
giving  of  the  bond.^* 

§  3.  Extraterritorial  effect  or  validity}^ — The  authority  to  serve  a  process  in 
such  manner  as  to  give  jurisdiction  to  render  a  personal  judgment  is  restricted  to 
the  territory  of  the  state  where  the  process  is  issued,  and  the  court  has  no  power  to 
require  persons  not  within  such  territory  to  appear  before  it,^°  but  where  an  action  is 
properly  brought  in  one  county  as  against  one  defendant,  process  may  be  sent  for 
service  on  another  defendant  in  another  county.^'  So,  also,  it  is  held  that  a  court 
having  jurisdiction  of  the  subject-matter  of  an  action,  and  jurisdiction  to  try  the 
ease  in  the  county  in  which  the  action  is  brought,  may  acquire  jurisdiction  of  the 
person  of  the  defendant  by  issuing  its  original  process  to  any  county  in  the  state 
where  the  defendant  resides,^^  or,  if  he  is  a  nonresident,  niay  be  found.^'  The 
distinctions  between  jurisdiction  in  rem  and  in  personam,^"  and  the  extraterritorial 
force  of  judgments,^^  are  elsewhere  discussed. 

§  4.  Actual  service.  A.  Personal.  In  general.^^ — No  personal  judgment  can 
be  rendered  without  actual  service  of  process,^^  or  acknowledgment  of  service,^* 


13.  Ky.  St.  1903,  §  4241,  providing  that  the 
clerk  shall  issue  summons  "within  five  days 
after  the  ofHcer  wishingr  to  have  omitted 
property  assessed  files  his  statement,  is  mere- 
ly directory.  Lucas  v.  Commonwealth  [Ky.] 
89     S.    W.    292. 

14.  Fowler  v.   Fowler    [Okl.]    82   P.    923. 

15.  See  4  C.  L.  1072. 

16.  In  re  Gulp  [Cal.  App.]  83  P.  89.  Act 
April  6,  1859  (pi.  387),  held  unconstitutional 
in  so  far  as  It  attempts  to  render  valid 
extraterritorial  service  of  process  in  pro- 
ceedings in  personam.  Wallace  v.  United 
Elec.    Co.,    211    Pa.    473,    60    A.    1046. 

17.  All  defendants  were  corporations. 
Chicago  &  W.  I.  R.  Co.  v.  Marshall  [Ind. 
App.]  75  N.  E.  973.  Where  an  action  of 
replevin  is  properly  brought  in  the  county 
where  the  property  is  "wrongfully  held  by  an 
agent,  who  is  made  a  party  and  properly 
summoned,  a,  summons  may  issue  and  serv- 
ice may  be  made  on  the  agent's  principal 
in  another  county,  such  principal  claiming 
the  right  to  the  property.  Central  Nat. 
Bank   v.   Brooke    [Kan.]    81    P.    498. 

18.  Divorce  proceedings  in  district  court 
■under  Comp.  St.  Neb.  1903,  u.  25,  §  6.  Eager 
V.    Eager   [Neb.]    105   N.   W.    636. 

19.  See  Code  Neb.  §  66  (Cobb.  Ann.  St. 
1903,  §  1066).  Adair  County  Bank  v.  For- 
rey  [Neb.]  105  N.  W.  714.  See  post,  §  4,  subd. 
Upon  Nonresidents  or  Their  Agents. 

20.  See  Jurisdiction,  6  C.  L.  267. 

21.  See  Foreign  Judgments,   5    C.   L.   1483. 
23.     See   4    C.   'L.    1072. 

23.  [n  attaclKiient  proceedings.  Stone  v. 
Cassidy  [Ark.]  87  S.  W.  621;  Johnson  v.  Lud- 
wick  [W.  Va.]  52  S.  E.  489.  Where  personal 
service  is  not  obtained  in  an  attachment 
proceeding  against  a  nonresident,  no  person- 
al judgment  can  be  rendered.  Bainbridge 
V.  Allen  [N.  J.  Eq.]  61  A.  706.  Summons  and 
service  Is  necessary  on  a  cross-petition  by 
one  defendant  against  another  in  order  to 
sustain  a  judgment  enforcing  a  lien  on  the 
land  of  the  latter.  Amburgy  v.  Burt  & 
B.  Lumber  Co.   [Ky.]   89  S.  W.  680.     Divorce 


may  be  granted,  but  no  decree  for  costs  or 
alimony.  Baker  v.  Jewell,  114  La.  726,  38 
So.  532.  Citation  in  proceedings  to  probate 
will.     Corcoran  v.  Carrau   [Wash.]   82  P.  297. 

Actual  notice  of  the '  suit  will  not  give 
the  court  jurisdiction  to  render  a  default 
judgment  where  there  has  been  no  service. 
Bennett  v.  Supreme  Tent  of  Knights  of  Mac- 
cabees of  the  World  [Wash.]  82  P.  744. 
Mere  knowledge  that  the  court  may  take  ac- 
tion is  not  sufficient,  as  where  a  judge  in- 
formed the  attorney  of  the  plaintiff,  in  a 
divorce  suit  to  whom  the  custody  of  her 
child  had  been  granted,  that  if  a  certain 
party  made  application  for  the  custody  of 
the  child  he  would  grant  it,  but  no  further 
notice  or  process  "was  served.  In  re  Culp 
[Cal.    App.]    83    P.    89. 

24.  NOTE.  lu  equity:  In  some  jurisdic- 
tions, statutory  provisions  relative  to  the 
acceptance  of  service  of  process  are  found. 
Such  statutory  provisions  must  be  complied 
with  in  order  to  render  unnecessary  the 
service  of  process  by  a  properly  constituted 
officer.  In  the  absence  of  any  statute  au- 
thorizing acceptance  of  service  of  process, 
it  seems  that  the  defendant  has  the.  right 
to  accept  service  of  process,  and  such  ac- 
ceptance of  service,  when  duly  proven,  is 
equivalent  to  service  of  the  subpoena  by  the 
proper  officer.  Banks  v.  Banks,  31  111.  162; 
Tuskaloosa  Wharf  Co.  v.  Tuskaloosa,  38  Ala. 
514.  The  following  indorsement,  signed  by 
the  defendant  on  a  summons,  recited  by  the 
decree  to  have  been  made  by  the  defendant, 
was  held  to  be  suflScient:  "I  acknowledge 
service  of  the  within  summons  upon  me  as 
required  by  law,  this  9th  day  of  May,  1861, 
by  the  same  being  read  to  me,  and  receiving 
a  copy  of  the  same."  Banks  v.  Banks,  31 
111.  162.  Proof  of  the  genuineness  of  the  ac- 
ceptance of  service  is  required  to  support 
a  decree  pro  confesso.  O'Neal  v.  (Jarrett, 
3  Ala,  276;  Norwood  v.  Riddle,  1  Ala.  195. 
If  the  acceptance  is  not  made  by  the  defend- 
ant personally,  the  party  so  doing  should 
be    duly    authorized.     Finney    v.    Clark,    86 
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or  appearance.'"  The  service  must  be  made  within  the  time  prescribed  by  statute.*" 
Generally  personal  service  must  be  made  by  delivering  a  copy  within  the  state  to  the 
defendant  in  person.^^  The  discovery  of  a  summons  and  its  delivery  to  defendant 
by  an  employe  is  not  personal  series. *'  Personal  service  of  a  summons  or  process 
cannot  be  made  by  mail.'* 

Service  on  minors  is  made,  as  provided  by  statute,  either  by  service  on  the  minors 
themselves,^"  or  upon  certain  designated  persons,'^  or,  in  certain  cases,  upon  a  guar- 
dian ad  litem.'^  Service  on  one  member  of  a  partnership  gives  jurisdiction  of  the 
partnership  property.^^ 

Upon  nonresidents  or  their  agents.^* — Nonresidents  may  be  served  personally 
in  any  county  in  the  state  where  they  may  be  found,'^  unless  they  are  there  by  reason 
of  some  fraiTd,  artifice,  or  trick  on  the  part  of  the  plaintiff,  or  some  one  acting  for 
him,  in  order  to  obtain  the  service.'"  Statutes  relating  to  service  vrithout  the  state 
do  not  apply  to  service  upon  a  nonresident  within  the  state,''  but  the  latter  may  be 
served  as  though  he  were  a  resident.'^ 


Va.  354,  10  S.  B.  569;  Bryn  Mawr  Nat.  Bank 
V.  James,  152  Pa.  364,  25  A.  823.  It  is  held 
that  a  recital  in  the  decree  that  it  appeared 
to  the  court  that  the  defendant  had  been 
duly  served  with  process  was  satisfactory 
proof  that  the  defendant  did  make  the  ac- 
ceptance. Banks  v.  Banks,  31  111.  162.  See, 
also,  Lewis  v.  State  Bank,  4  Ark.  443;  Metz 
V.  Bremond,  13  Tex.  394. — From  Fletcher 
Eq.    PI.    &    Pr.    §   133. 

25.  See  Jurisdiction.  6  C.  L.  309;  Appear- 
ance, 5  C.  L,.  248. 

26.  Where  the  statute  requires  that  the 
process  shall  be  served  at  least  a,  certain 
number  of  days  before  the  "term"  at  which 
It  is  made  returnable,  but  the  statutory 
"terms"  have  been  abolished  subsequent 
to  the  passage  of  the  statute,  the  word 
"term"  will  be  read  as  "time."  and  a  process 
which  is  not  served  within  the  prescribed 
number  of  days  before  the  "time"  of  its  re- 
turn will  not  confer  jurisdiction.  See  2 
Ball.  Ann.  Codes  &  St.  §  6083.  Corcoran 
V.  Carrau  [Wash.]   82  P.  297. 

27.  Service  held  insufficient  where  affi- 
davit of  proof  of  service  stated  that  it  was 
served  personally,  and  affidavit  in  opposition 
to  motion  to  set  aside  default  judgment 
stated  that  server  was  given  a  description 
of  defendant  and  that  the  person  served 
answered  such  description,  and  defendant 
made  affidavit,  supported  by  another,  that 
she  was  nob  served.  Code  Civ.  Proc.  I  426; 
subd.  4,  construed.  O'Connell  v.  Gallagher, 
104   App.   Div.    492,    93   N.    T.    S.    643. 

28.  Code  Civ.  Proc.  §  426,  subd.  4,  con- 
strued. O'Connell  v.  Gallagher,  104  App. 
Div.   492,   93  N.   T.   S.   643. 

29.  Ball.  Ann.  Codes  &  St.,  !  4893,  au- 
thorizing service  of  notices,  etc.,  by  mail, 
does  not  apply  to  service  of  summons  or 
process  or  any  paper  to  bring  the  party  into 
contempt.  Bennett  v.  Supreme  Tent  of 
Knights  of  Maccabees  of  the  World  [Wash.] 
82    P.    744. 

30.  Mullins  V.  Mullins,  27  Ky.  L.  R.  1048, 
87    S.    W.    764. 

In  Pennsylvania  there  is  no  difference  In 
service  in  personal  actions  between  seryice 
on  adults  and  on  minors,  except  that  after 
service   no   judgment   can   be   taken   against 


a  minor  until  a  guardian  has  been  appointed. 
Terkes  v.  Stetson  [Pa.]  61  A.  113. 

3tl.  See  Civ.  Coda  Prac.  §  52.  Mullins 
V.  Mullins,    27   Ky.   ^.   H.   1048,    87   S.   W.    784. 

32.  Under  Civ.  Code  Prac.  §  52,  providing 
that  If  the  defendant  be  under  the  age  of 
fourteen  years  summons  must  be  served 
upon  certain  relations  in  designated  order, 
as  if  he  hels  no  father  the  service  shall  be 
on  the  guardian,  and  if  he  have  no  guardian 
on  the  mother,  and  if  he  have  no  mother 
on  the  person  having  charge  of  him,  and  it 
any  of  the  designated  parties  be  parties  to 
the  suit,  the  service  shall  be  made  on 
the  person  who  stands  first  in  order  and  who 
is  not  a  party,  and  if  all  such  persons  are 
parties  then  service  must  be  made  on  a 
guardian  ad  litem  appointed  for  the  pur- 
pose, where  the  plaintiff's  petition  against 
his  children  under  fourteen  alleged  that 
the  defendants'  mother  was  divorced  from 
plaintiff  and  her  place  of  residence  unknown, 
but  failed  to  allege  that  defendants  had  no 
statutory  guardian,  the  appointment  of  and 
service  on  a  guardian  ad  litem  wasi  irregu- 
lar but  not  void.  Mullins  v.  Mullins,  27  Ky. 
L.  R.  1048,   87  S.  W.   764. 

33.  In  bankruptcy  proceedings.  See  30 
St.    547.     Bail  v.   Hartman   [Ariz.]    S3   P.    358. 

34.  See    4    C.    L.    1073. 

35.  Kurd's  Rev.  St.  111.  1903,  c.  110,  § 
2.  Willard  v.  Zehr,  215  111.  148,  74  N.  E.  107. 
Code  Neb.  §  65  (Cobbey's  Ann.  St.  1903,  § 
1066),  providing  that  where  action  is  rightly 
brought  in  any  county  under  title  4,  sum- 
mons may  be  issued  to  any  other  county, 
etc.,  applies  to  nonresidents  of  the  state 
who  may  be  found  In  such  other  county, 
Adair  County  Bank  v.  Forrey  [Neb.]  105 
N.  W.    714. 

36.  Plea  in  abatement  held  insufficient 
to  raise  issue  as  to'  whether  defendant  was 
arrested  and  brought  into  the  county  for 
the  mere  purpose  of  obtaining  civil  service. 
Willard  v.  Zehr,  215  111.  148,  74  N.  E.  107. 
See  post,  5  7,  subd.  How  Objections  Made, 
and  I  8,  PrivU'ege  and  Exemption  from 
Service. 

37.  38.  Cameron  &  Co.  v.  Jones  [Tex. 
Civ.  App.]   90  S.  W.  1129. 
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Upon  municipal  corporations.^' — A  seiTice  upon  public  ofBcers  as  ofBcials  is 
binding  upon  their  successors/" 

Upon  domestic  corporations.*^ — Service  on  corporations  may  be  made  by  serv- 
ice on  specified  officers  or  agents  of  the  corporation  that  may  be  found  in  charge  of 
the  corporation's  business  office  in  the  state,  or  if  there  are  no  such  officers  or  agents, 
then  by  posting  a  copy  of  the  process  in  some  conspicuous  place  at  such  business 
office.*^  Service  may  be  made  on  the  agent  appointed  for  such  purpose  according  to 
statute.*^  Service  cannot  be  made  on  an  eleemosynary  corporation  by  service  on  a 
toember  of  the  faculty  or  the  dean  thereof.**  It  is  constitutional  for  the  state  to 
provide  that  a  certain  officer  shall  be  agent  for  service  of  nonresident  domestic  cor- 
porations.*°  An  agent  within  the  meaning  of  a  statute  providing  for  service  upon 
corporations  is  one  who  does  business  for  the  corporation  upon  its  authority  and  for 
its  account.*"  The  service  on  the  officer  must  be  made  in  the  county  where  the  cor- 
poration is  or  has  its  principal  office ;"  but  sometimes  a  distinction  is  made  between 
service  on  officers  and  agents,  service  on  the  latter  being  required  to  be  made  in  the 
county  where  the  action  is  brought  and  the  agent  resides  in  actions  against  domestic 
corporations,  while  no  such  restriction  is  made  as  to  officers  of  the  corporation.** 


39.  See    4    C.    L.    1074. 

40.  Waldron  v.  Snohomish  [Wash.]  83 
P.   1106. 

41.  See    4    C.    L.    1074. 

43.  Pub.  Laws  Mich.  1903,  p.  378,  No. 
232,  §  30.  This  act  did  not  repeal  Pub.  Acts 
1887,  p.  303,  No.  242,  §  3,  relating  to  service 
on  corporations.  Goodrich  v.  Hackley- 
Phelps-Eonell  Co.  [Mich.]  12  Det.  Leg.  N. 
458,  104  N.  "W.  669.  Jurisdiction  of  St. 
Louis  City  circuit  court  in  suit  against  cor- 
poration held  conclusively  established  by 
return  showing  service  of  summons  by  de- 
livering copy  to  secretary  of  defendant  in 
Its  usual  place  of  business  in  said  city,  he 
being  In  charge  thereof  at  the  time,  and 
tliat  the  president  or  other  chief  officer 
could  not  be  found  in  the  city  at  the  time 
of  service.  Rev.  St.  1899,  §§  994-997.  Taus- 
sig V.  St.  Louis  &  K.  R.  Co.,  186  Mo.  269, 
85  S.  W.  378.  Under  Code  of  Proc,  art.  198, 
providing  that  "if  they  hold  in  permanence" 
service  may  be  made  on  the  corporation's 
agent,  where  a  corporation  has  a  permanent 
business  office,  with  its  sign  over  the  door 
reciting  that  a  certain  person  is  its  agent 
a  service  on  the  latter  is  valid.  In  re  Curtis 
[La.]  40  So.  334.  Under  Act  July  9,  1901, 
P.  L.  614,  %  2,  cl.  e,  service  may  be  made 
on  a  corporation  by  handing  a  true  and  at- 
tested copy  of  the  "writ  at  any  of  its  offices, 
depots  or  places  of  business,  to  its  agents, 
or  person  for  the  time  being  in  charge  there- 
of, if  upon  inquiry  thereat  the  residence  of 
one  of  said  officers  within  the  county  is  not 
ascertained,  or  if  from  any  cause  an  attempt 
to  serve  at  the  residence  given  has  failed. 
Return  held  to  show  a  valid  service.  Ben 
Franklin  Coal  Co.  v.  Pennsylvania  "Water 
Co.,    25    Pa.    Super.    Ct.     628. 

43.  See  Sess.  Laws  Wyo.  1903,  c.  53, 
p.  62.  Harrison  v.  Carbon  Timber  Co.  [Wyo.] 
83   P.   215. 

44.  A  member  of  the  faculty  or  the 
dean  of  the  Medical  College  of  Georgia  is 
not  an  officer  or  agent  within  Civ.  Code, 
1895,   §S  1899,  1900,  providing  for  the  service 


on  corporations  by  service  on  an  agent  or 
officer,  even  though  there  was  an  arrange- 
ment by  which  the  faculty  was  to  defray 
the  expenses  of  operating  the  college  and 
to  receive,  in  return,  the  tuition  fees.  Medi- 
cal College  of  Georgia  v.  Bushing  [Ga.]  52 
S.  E.  333. 

45.  State  v.  St.  Mary's  Franco-American 
Petroleum  Co.  [W.  Va.]  51  S.  B.  865.  Anno- 
tated VI.  Col.  L.  R.  120,  5  Michigan  L.  B.  218. 

4«.  Fahrig  v.  Milwaukee  &  C.  Breweries, 
113  111.  App.  525.  A  member  of  an  advisory 
committee  Is  not  such  an  agent.  Id. 
Within  the  meaning  of  a  statute,  providing 
for  service  on  a  railroad  company  of  notice 
to  build  a  fence,  one  is  a  station  agent  who 
sells  tickets  for  the  company  on  commission, 
regardless  of  whether  trains  stop  regularly 
at  such  station  and  regardless  of  whether 
the  amount  of  business  done  there  is  large  or 
small,  where  such  railroad  company  has 
advertised  to  the  public  that  it  would  receive 
passengers  at  such  station  and  that  tickets 
should  be  purchased  of  such  person.  Malott 
V.  Mapes,  111  111.  App.  340. 

47.  Under  Rev.  St.  Colo.  1899,  §  3516,  pro- 
viding that  a  corporation  may  be  served  by 
serving  its  president  or  other  chief  officer, 
or,  if  he  cannot  be  found  in  the  "county,"  by 
serving  certain  other  officers  or  agents,  or, 
if  they  cannot  be  found,  by  leaving  a  copy  at 
the  office  or  usual  place  of  business  of  such 
corporation,  the  word  "county"  means  the 
county  in  which  the  corporation  is  or  has 
its  place  of  business,  and  not  the  county  in 
which  it  may  be  sued  as  a  joint  defendant. 
Harrison  v.  Carbon  Timber  Co.  [Wyo.]  83  P. 
215.  Service  on  domestic  corporations  may 
be  made  by  service  on  an  agent  of  the  cor- 
poration in  the  county  where  the  cause  of 
action,  if  in  tort,  arose,  or,  if  no  such  agent 
can  be  found,  then  by  leaving  a  copy  of  the 
writ  at  the  defendant's  place  of  business  in 
that  county.  Tuggle  v.  Enterprise  Lumber 
Co.,  123  Ga.  480,  51  S.  E.  433. 

4S.  Rev.  St.  Fla.  1892,  §  1019.  Putnam 
Lumber  Co.  v.  Ellis-Toung  Co.  [Pla.]   39  So. 
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Service  on  an  agent  of  a  leasee  railroad  company  is  not  service  on  the  lessor  company, 
even  though  both  be  liable  to  a  joint  action. *°  After  a  corporation  has  ceased  to  do 
business,  a  service  of  summons  on  a  stockholder  who  had  been  a  director  and  trustee  is 
of  no  binding  force  on  the  other  stockholders.'*''  After  two  or  more  corporations 
have  been  consolidated>  service  may  be  had  upon  any  of  the  constituent  corporations 
as  to  its  debts  prior  to  the  consolidation  by  service  on  such  officers  as  might  have  been 
served  if  there  had  been  no  consolidation,  where  such  officers  have  not  been  removed 
except  by  virtue  of  the  consolidation.''^ 

Upon  foreign  corporations}"^ — Personal  service  upon  an  officer  of  a  foreign 
corporation,  while  casually  within  the  state,  will  support  a  judgment  in  rem  against 
the  corporation."'  A  personal  judgment  against  a  foreign  coi-poration  may  rest  upon 
service  of  some  officer  thereof  while  temporarily  within  the  state  on  corporate  busi- 
ness,"* or,  if  the  corporation  be  engaged  in  business  within  the  state,  on  some  officer 
or  designated  agent,""  though  there  is  a  conflict  as  to  whether  or  not,  if  the  officer  be 
temporarily  within  the  jurisdiction,  he  must  be  engaged  in  corporate  business."" 
Service  upon  one  acting  as  a  corporate  officer  to  the  knowledge  of  the  stockholders  is 
sufficient."'  In  order  that  a  Federal  court  may  obtain  jurisdiction  over  a  foreign 
corporation,  the  corporation  must,  among  other  things,  be  doing  business  within  the 
state."*    The  fact  that  the  corporation  has  actual  notice  of  the  proceedings  will  not 


193.  Under  Eev.  St.  1901,  par.  1323,  in  an 
action  against  a  corporation,  summons  may- 
be served  on  a  local  agent  of  the  company 
in  tiie  county  In  whicli  suit  is  brouglit. 
National  Metal  Co.  v.  Greene  Consol.  Copper 
Co.    [Ariz.]    80  P.  397. 

49.  Process  against  C.  B.  &  Q.  Railroad 
Company  served  on  agent  of  C.  B.  &  Q.  Rail- 
■way  Company.  Ciiicago,  B.  &  Q.  E.  Co.  v. 
Weber,  219  III.  372,  76  N.  E.  489. 

60.  Stanton  v.  Gilpin,  38  Wasii.  191,  80  P. 
290. 

51.  Mining  corporations.  Cal.  Civ.  Code, 
5  361,  provides  that  the  consolidation  of  min- 
ing corporations  will  not  relieve  the  con- 
stituent companies  of  their  liabilities.  But 
§  473  provides  that  claims  against  the  con- 
stituents may  be  enforced  against  a  consoli- 
dated railroad  company.  Quere,  whether 
service  may  be  made  upon  the  old  officers 
where  railroad  compajiies  are  consolidated. 
Isom  V.  Bex  Crude  Oil  Co.,  147  Cal.  663,  82  P. 
319 

53.     See  4  C.  L.  1074. 

53.  Cameron  &  Co.  v.  Jones  [Tex.  Civ. 
App.]  90  S.  "W.  1129. 

54.  See  Cameron  &  Co.  v.  Jones  [Tex. 
Civ.  App.]  90  S.  W.  1129,  and  19.  Ency.  PI.  & 
Pr.  pp.  682,  683.  Service  of  process  on  a 
general  officer  of  a  foreign  corporation  while 
within  the  state,  and  who  voluntarily  came 
Into  the  state  to  settle  a  difference  between 
plaintiff  and  the  corporation  with  reference 
to  the  subject-matter  of  the  suit,  Is  sufficient 
to  confer  jurisdiction  on  the  corporation. 
Brush  Creelc  Coal  &  Mih.  Co.  v.  Morgan- 
Gardner  Elec.  Co.,  136  V.  505. 

55.  See  Cameron  &  Co.  v.  Jones  [Tex.  Civ. 
App.]  90  S.  W.  1129.  Evidence  held  suffi- 
cient to  show  that  at  the  time  of  service  de- 
fendant had  a  place  of  business  within  the 
state.  Llvermore  &  Knight  Co.  v.  American 
Darracq  Automobile  Co.,  96  N.  T.  S.  1024. 
Service     on     foreign     corporation.     Plaintiff 


claimed  that  corporation  was  not  engaged  in 
business  within  the  state.  Held  burden  was 
on  him  to  prove  such  fact.  Cameron  &  Co. 
v.  Jones    [Tex.  Civ.  App.]   90  S.   W.   1129. 

56.  That  he  need  not.  Cameron  &  Co.  v. 
Jones  [Tex.  Civ.  App.]  90  S.  W.  1129  [dicta]. 

57.  Secretary  of  corporation.  Cameron  & 
Co.  V.  Jones  [Tex.  Civ.  App.]  90  S.  W.  1129. 
Where  only  three  persons  were  interested  in 
corporation,  fact  that  one  of  them  made  an 
affidavit  that  he  was  secretary  of  the  corpo- 
ration, and  as  secretary  conveyed  real  estate 
of  the  corporation,  held  to  justify  a  finding 
that  the  other  members  had  knowledge  that 
he  was  acting  as  secretary.  Id.  A  state 
court  cannot  acquire  jurisdiction  of  a  foreign 
corporation,  which  is  not  doing  business 
within  the  state,  by  service  of  summons 
on  its  president,  who  is  in  the  state 
on  private  business,  even  though  the  corpo- 
ration had  previously  done  business  in  the 
state,  and  the  president  when  served  had 
incidentally  called  upon  the  plaintiff  in  re- 
lation to  a  contract  growing  out  of  such 
business,  but  which  had  been  completed. 
Buffalo  Sandstone  Bricic  Co.  v.  American 
Sandstone   Briclt   Machinery  Co.,   141    F.   211. 

58.  Pennsylvania  Lumbermen's  Mut.  Fire 
Ins.  Co.  V.  Meyer,  197  U.  S.  407,  49  Law.  Ed. 
SIO.  A  foreign  corporation  is  doing  business 
within  the  state  where,  under  the  terms  of 
its  policies  covering  property  in  that  state,  it 
sends  its  agents  there  to  adjust  losses.  Id. 
Service  of  summons  within  the  state  on  a 
resident  director  of  a  foreign  insurance  com- 
pany, as  provided  by  N.  T.  Code  Civ.  Proc, 
§  432,  subd.  3,  when  the  cause  of  action 
arises  therein,  is  a  valid  service  if  the  cor- 
poration is  doing  business  within  the  state 
and  confers  jurisdiction  on  a  F'ederal   court 

-sitting  in  that  state.  Id.  A  cause  of  action 
founded  on  a  loss  of  the  property  covered  by 
a  policy  of  insurance  issued  by  a  foreign 
corpoiatiou   arises   within   the  state,   within 
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give  the  court  jurisdiction  to  render  a  personal  judgment  where  there  has  not  been 
sufficient  personal  service."^"  Service  may  be  made  on  such  agents  as  are-  designated 
by  statute  for  this  purpose,  as  a  local  agent,'"  or  a  managing  agent, "^  or  an  agent 
transacting  business  in  the  state,"^  but  service  on  a  resident  attorney  at  law,  who  has 
been  employed  by  the  foreign  corporation  to  look  after  its  interests  in  the  event  that 
suit  is  bAiught  on  the  claim  which  afterwards  forms  the  subject  of  the  suit  in  which 
the  service  is  made,  is  insufficient. °^ 

It  is  often  provided  by  statute  that  a  foreign  corporation  shall  appoint  some 
person,  residing  in  the  county  in  which  its  principal  place  of  business  is,  upon  whom 
process  may  be  served,"*  but  such  an  agent,  in  receiving  service,  does  not  act  officially. 


the  meaning  of  N.  T.  Code  Civ.  Proc,  §  432, 
subd.  3,  "Where  the  property  insured  "was  situ- 
ated in  that  state,  the  loss  "was  to  be  adjust- 
en  there,  and  the  company  in  case  of  loss 
vrsLS  given  the  option  of  payment  or  of  re- 
pairing   or    rebuilding.     Id. 

NOTB.  In  Federal  courtN  under  TT.  S.  R.  S. 
§  914!  It  is  the  established  rule  that  a  mode 
of  service  prescribed  by  state  laws  for  ob- 
taining jurisdiction  over  foreign  corpora- 
tions, which  is  by  the  local  courts  recognized 
as  valid,  will  obtain  recognition  in  the  Fed- 
eral courts,  subject  to  the  fundamental  prin- 
ciple that  no  one  shall  be  condemned  un- 
heard, or  compelled  to  answer  a  complaint  in 
a  foreign  jurisdiction  except  upon  such  no- 
tice of  the  proceeding  as  is  fair  and  reason- 
able, and  the  Federal  courts  must  judge  for 
themselves  whether  the  mode  of  service  pre- 
scribed by  the  laws  of  a  particular  state 
satisfies  these  requirements.  McCord  Lum- 
ber Co.  V.  Doyle  [C.  C.  A.]  97  F.  22.  See, 
also.  New  York  L.  Ins.  Co.  v.  Bangs,  103  U.  S. 
435.  26  Law.  Ed.  580;  Main  v.  Chicago  Second 
Nat.  Bank,  6  Hiss.  [U.  S.]  26;  Pomeroy  v. 
New  Tork,  etc.,  R.  Co.,  4  Blatchf.  [U.  S.]  721; 
Toland  v.  Sprague,  12  Pet.  [U.  S.]  300,  9 
Law.  Ed.  1093;  Atlas  Glass  Co.  v.  Ball  Bros. 
Glass  Mfg.  Co.,  87  F'.  418;  Bentlif  v.  London,  etc., 
Finance  Corp.,  44  F.  667;  Leonard  v.  Lycom- 
ing F.  Ins.  Co.,  15  Fed.  Cas.  No.  8,258;  Dall- 
meyer  v.  Farmers',  etc.,  F.  Ins.  Co.,  4  Cent. 
L.  J.   464,   6  Fed.   Cas.  No.   3,546. 

Service  upon  the  president  of  a  foreign 
corporation  temporarily  in  a  state,  but  a  citi- 
zen and  resident  of  another  state,  cannot 
give  jurisdiction  over  the  corporation,  or- 
ganized and  existing  under  the  laws  of  such 
other  state  and  carrying  on  business  in  that 
state  only,  having  no  place  of  business,  of- 
ficer, agent,  or  property  in  the  state  in 
which  such  service  was  made.  This  section 
applies  only  to  cases  of  which  the  court 
has  jurisdiction  according  to  the  Constitution 
and  laws  of  the  United  States.  Goldey  v. 
Morning  News,  156  U.  S.  518. — Part  of  Anno- 
tation from  4  Fed.  Stat.  Ann.  p.  569  to  R. 
S.  §  914. 

59.  Bennett  v.  Supreme  Tent  of  Knights 
of  Maccabees  of  the  World  [Wash.]  82  P. 
744. 

60.  Under  N.  C.  Code,  §  217,  providing 
that  service  may  be  made  upon  certain  of- 
ficers and  agents  or  upon  a  local  or  manag- 
ing agent,  and  that  any  person  receiving 
or  collecting  moneys  in  the  state  in  behalf 
of  the  corporation  shall  be  deemed  a  "local 
agent,"  a  traveling  auditor  who  neither  re- 


ceived nor  was  authorized  to  collect  or  re- 
ceive any  money  in  the  state,  the  corporation 
having,  moreover,  ceased  to  do  business 
in  the  state,  was  not  a  local  agent, 
though  he  demanded,  without  authority,  but 
did  not  receive,  money  from  the  plaintiff. 
Sherwood  Higgs  &  Co.  v.  Sperry  &  Hutchin- 
son Co.,  139  N.  C.  299,  Bl  S.  B.  1020.  Local 
correspondents  of  a  foreign  corporation, 
which  furnishes  them  with  market  quota- 
tions to  enable  them  to  carry  on  their  busi- 
ness, held  agents  for  the  service  of  process, 
the  corporation  being  the  real  party  in  in- 
terest in  the  trades  made  by  the  correspond- 
ents, the  latter  receiving  a  commission 
thereon,  though  contract  between  corpora- 
tion and  correspondent  expressly  disclaimed 
agency.  Board  of  Trade  of  City  of  Chicago 
V.  Hammond  Elevator  Co.,  198  U.  S.  424,  49 
Law.  Ed.  1111.  President  of  a  bank  to  which 
borrowing  members  of  a  foreign  building 
and  loan  association  were  accustomed  to  pay 
dues,  etc.,  for  remittance  to  the  building' 
company,  *but  "which  "was  without  any  au- 
thority to  act  for  the  company  and  merely 
performed  the  work  as  part  of  its  banking 
business,  was  not,  after  the  association  was 
in  process  of  liquidation,  an  agent  for  the 
service  of  process.  Cooper  v.  Brazelton  [C. 
C.   A.]    135   F.    476. 

61.  But  one  who  has  been  but  has  ceased 
to   be  a  mere   solicitor   for  a  foreign  insur 
ance    company    is    not    a    managing    agent. 
Spiker    v.    American    Relief    Society    [Mich.] 
12  Det.  Leg.  N.  143,  103  N.  W.  611. 

62.  But  a  secretary  casually  in  the  state 
and  not  connected  with  the  business  which 
gave  rise  to  the  suit  is  not  an  agent  trans- 
acting business  in  the  state,  nor  can  he  be 
served  as  an  officer.  Southern  Sawmill  Co. 
V.  American  Hardwood  Lumber  Co.  [La.]  38 
So.  977. 

«3.  Although  Shannon's  Code,  §  4546  pro- 
vides that  service  may  be  made  on  any  agent 
of  the  corporation  that  may  be  in  the  coun- 
ty, no  matter  what  the  character  of  such 
agent  may  be.  Thach  v.  Continental  Travel- 
ers Mut.  Aco.  Ass'n,  114  Tenn.  271,  87  S.  W. 
255. 

64.  Act  April  1,  1872  (St.  1871-72,  p.  826,  c. 
566),  as  amended  by  Act  March  17,  1899  (St. 
1899,  p.  Ill,  c.  94).  The  appointment  of  such 
person  Is  not  a  condition  precedent  to  the 
right  to  do  business  In  the  state,  but  Is  ex 
pressly  made  by  the  statute  a  condition  to 
the  right  to  sue  or  to  defend  a  .suit.  The 
prohibition  against  suing  is  valid,  but  query 
as    to   whether    the    prohibition   against    de- 


6  Cur.  Law. 


PEOCESS  §  4A. 


1087 


but  under  the  power  of  attorney,  and  hence  service  on  his  deputy  is  insufficient,"" 
nor  has  he  any  power  to  waive  or  accept  service."*  Statutes  requiring  foreign  cor- 
porations to  appoint  resident  agents,  upon  whom  service  of  process  may  be  made, 
provide  an  additional  and  not  an  exclusive  mode  of  service,"'  hence,  when  a  foreign 
corporation  conducts  a  regular  business  within  the  state,  and  at  a  permanent  place 
of  business,  a  service  of  process  made  at  such  place  of  business  upon  its  agent,  in  con- 
nection with  a  matter  growing  out  of  said  business,  is  good  if  the  same  service  would 
be  good  against  a  domestic  corporation."'  Such  statutes  have  always  been  regarded 
as  primarily  designed  for  the  protection  of  the  citizens  of  the  state  enacting  the  legis- 
lation, and  who  might  acquire  rights  under  contracts  executed  with  them  or  for 
their  benefit  while  they  were  such  citizens,""  and  are  not  intended  to  create  and  per- 
petuate a  local  forum  to  which  under  guise  of  an  assignment  to  some  resident,  non- 
residents may  come  for  the  purpose  of  instituting  litigation  upon  contracts  issued  to 
them  at  their  homes  against  a  corporation,  there  readily  subject  to  service,  which 
long  before  had  attempted  in  good  faith  to  withdraw  from  the  jurisdiction  thus 
hunted  out.'" 

It  has  been  held  that,  after  a  foreign  corporation  has  appointed  a  resident  agent 
for  service  and  transacted  business,  personal  jurisdiction  may  be  gained  by  serving 
him  though  it  has  ceased  to  do  business,'^  and  though  the  cause  of  action  was  not  of 
the  character  specified  in  its  application  for  a  permit,'''  but  a  power  to  accept  serv- 
ice is  not  kept  alive  by  mail  transactions  and  mere  adjustment  after  revocation  and 
withdrawal  from  the  state.'^  Revocation  of  an  agency  for  service  is  not  efEectual 
unless  the  statute  provides  for  if*  and  the  mode  prescribed  is  followed,'"  and  es- 
pecially not  when  it  is  by  statute  to  continue  until  another  is  substituted,'"  or  when 
there  is  no  means  of  imparting  by  a  public  record  any  constructive  notice  of  such  rev- 
ocation." 


fending  is  valid.  An  additional  penalty  for 
not  appointing  such  person  is  that  the  cor- 
poration shall  be  denied  the  benefit  of  the 
statute  of  limitation  of  the  state.  Black  v. 
Vermont  Marble  Co.  [Cal.  App.]  82  P.  1060. 
In  admiralty  practice,  service  of  a  moni  • 
tlon  may  be  made  on  a  foreign  corporation 
by  service  on  the  agent  to  receive  service  ap- 
pointed by  such  corporation  pursuant  to  a 
state  statute.  See  Act  Pa.  July  9,  1901  (P. 
L.  615),  §  2,  cIs.  e.  g.  Insurance  Co.  of  North 
America  v.  Frederick  Leyland  &  Co.,  139  F. 
67. 

65.  Service  on  deputy  of  insurance  com- 
missioner insufficient.  See  Cal.  I^aws,  1901, 
p.  360,  c.  174.  Bennett  v.  Supreme  Tent  of 
Knights  of  Maccabees  of  the  World  [Wash.] 
82  P.  744. 

66.  Wash.  Laws,  1901,  p.  360,  c.  174,  re- 
quiring foreign  insurance  companies  to  ap- 
point the  commissioner  of  Insurance  as  their 
attorney  to  receive  service,  does  not  author- 
ize the  commissioner  when  appointed  to 
waive  or  accept  service.  Bennett  v.  Su- 
preme Tent  of  Knights  of  Maccabees  of  the 
World  [Wash.]   82  P.  744. 

67.  Act  No.  41  of  1894,  requiring  foreign 
surety  companies  to  appoint  such  agents,  .and 
Act  No.  105,  p.  132  of  1898,  authorizing  serv- 
ice to  be  made  upon  the  Secretary  of  State, 
EO  construed.     In  re  Curtis   [La.]   40  So.   334. 

68.  In  re  Curtis  [Ltfi.]  40  So.  334.  As  to 
when  a.  service  upon  a  domestic  corporation 


is  good,  see  ante  this  section.  Upon  Domestio 
Corporations. 

69.  Hunter  v.  Mutual  Heserve  Life  Ins. 
Co.  [N.  T.]  76  N.  B.  1072,  modifying  97  App. 
Div.   222,    89  N.   Y.   S.   849. 

TO.  Hunter  v.  Mutual  Eeserve  Life  Ins. 
Co.  [N.  Y.]  76  N.  E.  1072,  modifying  97  App. 
Div.  222,  89  N.  Y.  S.  849.  A  provision  render- 
ing the  power  of  attorney  "irrevocable  so 
long  as  any  liability  of  the  company  remains 
outstanding"  in  the  state  does  not  prevent 
its  effective  revocation  as  to  nonresident 
policy  holders  so  as  to  prevent  the  subse- 
quent prosecution  by  the  assignees  of  claims 
of  nonresidents  against  the  corporation  by 
service  on  such  attorney.  North  Carolina 
statute  construed.     Id. 

71,  72.  Groel  v.  United  Elec.  Co.  [N.  J.  Eq.] 
60  A.  822. 

73.  Where  foreign  insurance  company 
withdrew  from  state  and  revoked  power  of 
attorney,  held  the  remittance  of  premiums 
by  citizens  of  the  state  on  policies  already 
issued  to  the  home  office  of  the  company 
by  mail,  and  the  payment  of  losses  on  such 
policies,  by  mail  from  the  home  office,  and 
the  appointment  of  an  adjuster  to  settle  a 
claim,  did  not  constitute  such  a  doiifg  of 
business  as  to  keep  the  po"wer  of  attorney 
alive.  Hunter  v.  Mutual  Reserve  Life  Ins. 
Co.  [N.  Y.]  76  N.  B.  1072,  modifying  97  App. 
Div.   222,    89   N.   Y.   S.    849. 

74,  75,  76.  Groel  v.  United  Elec.  Co.  [N.  .^ 
Eq.]    60   A.    822.     Held  that   corporation   was 
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Where  a  foreign  corporation  has  no  property,  no  place  of  business,  and  is  trans- 
acting no  business  in  the  state,  service  on  an  officer  of  the  corporation,  while  tem- 
porarily in  the  state  upon  his  own  private  business,  is  insufficient.^^ 

Upon  foreign  unincorporated  associations.''^ 

(§4)  B.  Substituted.^"— -SiM\)5iii\\.ieA  ser-vice  is  actual  service,*^  and  con- 
stitutes due  process  of  law.'^  Such  service  is  valid  only  when  authorized  by  stat- 
ute.*' In  New  York  City  substituted  service  may  be  made  when  the  defendant  re- 
sides in  the  city  and  cannot  be  found.**  According  to  the  various  statutes,  substitut- 
ed service  may  be  made  by  handing  a  true  and  attested  copy  of  the  process  to  an 
adult  member  of  the  defendant's  family  at  his  dwelling  house,  or  to  an  adult  member 
of  the  family,  with  which  he  resides,  at  his  place  of  residence,*^  or  by  delivering  a 
copy  and  explaining  the  purport  thereof  to  the  defendant's  wife  or  any  person  found 
at  the  defendant's  usual  place  of  abode,  the  defendant  not  being  found  there,"'  or  by 
posting,*'  or  by  leaving  a  copy  at  the  defendant's  place  of  residence,**  or  at  his  last 


powerless    to    revoke    as    respected    accrued 
causes  of  action  in  the  state.     Id. 

77.  Groel  V.  United  Elec.  Co.  [N.  J.  Eq.l 
60  A.  822. 

78.  Johnson  v.  Computing  Scale  Co.,  139  F. 
339;  Reming-ton  v.  Central  Pac.  B.  Co.,  198 
TJ.  S.  95,  49  Law.  Ed.  959.  Service  on  the 
secretary  of  a  foreign  corporation  while 
temporarily  in  the  state  is  insufficient. 
Southern  Sawmill  Co.  v.  American  Hardwood 
Lumber  Co.  [La.]  38  So.  977.  See,  post,  §  8, 
Privilege  and'  Exemption  from  Service. 
Service  on  the  president  of  a  foreign  corpor- 
ation who  is  in  the  state  in  attendance  on  a 
trial  is  insufficient,  unless  it  appears  that  he 
remained  longer  than  was  necessary  to  at- 
tend to  the  trial.  Kinsey  v.  American  Hard- 
wood Mfg.  Co.,   94  N.  Y.   S.   455. 

79.  SO.     See  4  C.  L.  1076. 

51.  Meyer  v.  Wilson  [Ind.]  76  N.  B.  748. 
But  see  C.\rter  v.  Applegarth  IMd.]  62  A. 
710,  where  service  in  proceedings  under  Code 
Pub.  Gen.  Laws,  1904,  art.  33,  §  24,  by  leaving 
a  copy  at  the  defendant's  residence,  is  spok- 
en of  as  "constructive  service,"  and  upheld 
on  the  ground  that  the  right  to  vote  is  not 
a  property  right  which  cannot  be  invaded 
without  due  process  of  law. 

52.  Service  in  election  contest  by  leaving 
copy  at  defendant's  residence.  See  Cal.  Code 
Civ.  Proc.  §  1119.  Chatham  v.  Mansfield 
[Cal.  App.]  82  P.  343.  Compare  Carter  v.  Ap- 
plegarth   [Md.]    62  A.  710. 

83.  Civ.  Code,  art.  142,  authorizing  pro- 
ceedings by  substituted  process  against  ab- 
sent husbands  for  separation  from  bed  and 
board  cannot  be  extended  to  proceedings  for 
divorce.  Connella  v.  Connella,  114  La.  950, 
38  So.  690. 

84.  To  authorize  the  service,  proof  must 
be  made  by  affidavit,  and  a  marshal's  return 
that  the  defendant's  residence  cannot  be 
found,  although  diligent  effort  has  been 
made  to  serve  him,  or  that  he  avoids  service. 
See  Municipal  Court  Act,  Laws  1902,  p.  1500, 
c.  580,  §§  32,  33.  This  statute  does  not  au- 
thorize the  substituted  service  upon  affi- 
davits that  "defendant  resides  out  of  the 
City  of  New  York,"  but  maintains  an  office 
in  the  city,  and  that,  although  one  of  plain- 
tiff's attorneys  is  informed  and  believes  that 
defendant  is  in  the  state,  he  avoids  service, 


and  a  statement  of  a  city  marshal  that  aft- 
er diligent  search  he  was  unable  to  find  the 
defendant,  with  an  affidavit  of  a  third  party 
to  the  same  effect.  Casey  v.  White,  48  Misc. 
659,  96  N.  Y.  S.  190.  Substituted  service  can 
be  made  Tvhen  by  "reasonable  diligence"  the 
defendant  cannot  be  found  (Dixon  v.  Car- 
rucci,  97  N.  Y.  S.  380),  and  whetl.er  or  not 
such  diligence  was  used  is  generally  a  ques- 
tion for  the  court  (Id.). 

85.  Yerkes  v.  Stetson  [Pa.]   61  A.  113. 
Service  on  minor:     The  dwelling  house  of 

the  father  is  the  dwelling  house  of  a  minor 
son  Tvithin  the  meaning  of  the  Pennsylvania 
statute  authorizing  service  by  handing  copy 
to  adult  mfember  of  defendant's  family  at  his 
dwelling  house,  and  handing  copy  to  the 
father  at  such  house  is  sufficient,  though 
the  son  is  absent  from  the  state  for  his 
health.     Yerkes  v.  Stetson  [Pa.]    61  A.  113. 

86.  Under  the  Virginia  statute.  Code  1887. 
§  3207,  Code  1904,  p.  1684,  providing  that  if 
the  defendant  be  not  found  at  his  usual  place 
of  abode  the  service  may  be  made  by  leaving 
a  copy  and  giving  information  of  its  purport 
"to  his  wife  or  any  person  found  there,  who 
is  a  member  of  his  family,  and  above  the  age 
of  16  years,"  the  wife  must  be  a  member  of 
the  defendant's  family.  King  v.  Davis,  137 
F.  198. 

87.  Where  defendant  had  lived  in  a  cer- 
tain house  a  short  time  prior  to  the  date  the 
marshal  went  there  to  serve  him  with  sum- 
mons, and  diligent  Inquiry  by  the  marshal 
failed  to  disclose  his  whereabouts,  and  no 
person  was  found  there  upon  whom  service 
could  be  made,  held  substituted  service  was 
properly  made  by  posting  a  copy  of  the 
papers  on  the  outer  door  of  the  house. 
Dixon  V.  Carrucci,  97  N.  Y.  S.  380. 

88.  Petition  to  strike  off  name  of  voter 
under  Code  Pub.  Gen.  Laws,  1904,  art.  33,  §  24. 
Under  the  peculiar  wording  of  the  statute, 
which  is  that  the  service  may  be  made  at  the 
voter's  place  of  residence  "given  by  the 
registry,"  it  was  held  that  the  service  might 
be  made  by  leaving  a  copy  under  a  brick  on 
the  ground  on  the  lot  which  was  former- 
ly occupied  by  defendant's  residence, 
the  house  having  been  destroyed  by  fire. 
Applegarth  v.  Carter  [Md.]  62  A.  712. 
Where  the  statute  provides  that  the  defend- 
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place  of  residence,^"  or  last  and  legal  place  of  residence,"*  or  nsual  place  of  resi- 
dence,"^ or  by  leaving  a  copy  posted  at  the  front  door  of  the  defendant's  usual 
place  of  abode.°^  In  some  instances  it  is  provided  that  service  may  be  made  by 
mail.°^  In  snch  case  the  service  is  complete  when  the  notice  or  process  is  deposited 
in  the  post  office,  properly  addressed  to  the  person  upon  whom  the  service  is  to  be 
made,"*  and  it  is  sometimes  required  that,  where  the  defendant  is  out  of  the  state  at 
the  time  the  service  is  made,  by  leaving  a  copy  at  his  residence,  additional  notice  shall 
be  given.*'  Service  of  a  notice  by  mail  when  allowable  is  completed  by  depositing 
in  the  post  office  the  paper  properly  inclosed,  sealed  and  addressed."*  Substituted 
service  is  made  on  a  domestic  corporation  by  leaving  a  copy  of  the  process  at  the  de- 
fendajit's  place  of  business  in  the  county  in  which  the  suit  is  brought."'' 

Statutes  authorizing  substantial  service  should  not  be  extended  beyond  the  plain 
import  of  their  terms,  nor  to  cases  where  the  language  of  the  return  is  ambiguous."' 

(§4)  C.  The  server,  his  qualifications,  and  ■pn-otection.'" — Before  an  officer 
can  make  authorized  legal  service,  he  must  give  bond  as  required  by  statute  to 
qualify.^  Process  may  be  served  by  a  constable.^  Service  may  be  made  by  a  de- 
facto  officer,^  but  a  recital  in  a  default  Judgment  of  due  service  is  not  conclusive  of 
the  authority  of  the  purported  officer  who  made  the  return.*  Service  may  be  made 
by  unofficial  persons  where  the  return  is  verified  by  affidavit,'  and  the  fact  that  the 
server  is  the  agent  of  the  plaiutiff  is  immaterial,"  unless  the  statute  makes  such  rela- 
tion a  disqualification.^  Service  by  one  other  than  an  officer  is  not  confined  to  any 
particular  county,'  but  a  false  return  for  which  a  sheriff  is  liable  is  one  that  is 


ant  may  be  served  "'at  his  place  of  resi- 
dence," this  does  not  mean  that  personal 
service  shall  be  made  there,  but  that  the 
summons  shall  be  left  there.  Carter  v.  Ap- 
plegarth  [Md.]  62  A.  710. 

89.  Burns'  Ann.  St.  Ind.  1901  (Hev.  St. 
1881,  §  1452;  Horner's  Ann.  St.  1901,  §  1452). 
In  action  before  justice  of  the  peace.  Meyer 
V.  "Wilson   [Ind.]  76  N.  E.  748. 

90.  Tyler  v.  Davis  [Ind.  App.]  75  N.  B.  3. 

91.  Under  this  provision  the  service  must 
be  made  at  the  defendant's  residence  or 
domicile  at  the  time  the  service  is  made. 
Euby  v.  Pierce  [Neb.]  104  N.  W.  1142. 

93.  "Where  the  defendant  cannot  be  found, 
and  neither  his  wife  nor  any  member  of  his 
family  over  sixteen  years  old  can  be  found 
at  defendant's  usual  place  of  abode.  John- 
son v.  Ludwiok  [W.  Va.]  52  S.  E.  489.  The 
copy  must  be  left  posted  at  the  "front"  door. 
King  V.  Davis,   137  F.   198. 

93.  In  election  contest.  Service  of  notice 
of  appearance.  See  Kev.  Code  Civ.  Proc.  S. 
D.  §  554.  Griffln  v.  Walworth  County  Com'rs 
[S.  D.]  104  N.  "W.  1117. 

94.  Griffln  v.  "Walworth  County  Com'rs  [S. 
D.]  104  N.  "W.  1117. 

95.  Rev.  Laws  Mass.  o.  170,  §  34,  applies 
to  residents  temporarily  absent  from  the 
state  as  well  as  to  nonresidents.  Porter 
V.  Prince,  188  Mass.  80,  74  N.  B.  256. 

96.  Griffln  v.  "Walworth  County  Com'rs 
[S.  D.]   104  N.  "W.  1117. 

97.  "The  agency  or  place  of  business"  of 
a  corporation , within  Civ.  Code,  1895,  |  1900, 
providing  that  service  on  domestic  corpora- 
tions in  actions  for  tort,  etc.,  may  be  made 
by  leaving'  a  copy  at  the  "agency  or  place 
of  business"  of  the  defendant.  Is  not  Its 
principal  office  or  any  agency  in  any  coun- 

6    Curr.    Law. — 69, 


ty,  but  the  defendant's  agency  or  place  of 
business,  if  any  there  be.  In  the  county 
where  the  cause  of  action  arose.  Tuggle  v. 
Enterprise  Lumber  Co.,  123  Ga.  480,  51  S.  E. 
433. 

98.  King  V.  Davis,  137  F.  198.  "Last 
usual  place  of  residence"  held  not  same  as 
"usual  place  of  residence."  Ruby  v.  Pierce 
[Neb.]  104  N.  "W.  1142. 

99.  See  4  C.  L.   1076. 

1.  Service  of  process  Issued  by  a  city 
court  is  not  legal  when  made  by  a  deputy 
sheriff  of  the  county  who  has  not  been 
appointed  deputy  sheriff  of  such  court  as  re- 
(■(uired  by  the  act  establishing  the  court. 
See  Acts  1896,  p.  289.  The  sheriff  had  not 
given  the  bond  required  of  him  as  sheriff  of 
the  city  court,  nor  had  his  deputy  given  the 
bond  required  of  him.  McCalla  V.  Verdell, 
122  Ga.  801,  50  S.  E.  943. 

2.  The  power  and  authority  of  a  constable 
is  co-extensive  with  the  limits  of  his  coun- 
ty, and  within  those  limits  he  has  the  same 
duties  and  powers  in  regard  to  the  execution 
of  civil  process  as  the  sheriff.  Medlln  v. 
Seideman  [Tex.  Civ.  App.]  13  Tex.  Ct.  Rep. 
439,  88  S.  "W.  250. 

3.  Officer  held  not  a  de  facto  'officer. 
Buck  V.  Hawley  [Iowa]  105  N.  "W.  688. 

4.  Buck  V.  Hawley   [Iowa]    105  N.  "W.   688. 

5.  Va.  Code,  1887,  §  3207.  King  v.  Davis, 
137  F.  198. 

6.  King  V.  Davis,  137  P.  198. 

7.  "Va.  Code  1904,  p.  1703,  requires  that 
the  unofficial  person  making  the  service  bo 
not  a  party  and  not  Interested  in  the  sub- 
ject-matter of  the  suit,  but  even  in  this 
case  it  is  doubted  that  the  fact  that  the  serv- 
er was  the  agent  of  the  plaintiff  would  dis- 
qualify him.     King  v.  Davis,  137  F.  198. 
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false  in  fact  as  distinguished  from  a  correct  return  of  the  acts  actually  done  by  him, 
though  in  violation  of  the  law.*  An  officer  to  whom  a  process  is  given  for  serv- 
ice is  liable  for  any  failure  on  his  part  to  do  his  official  duty  in  this  regard.^" 

§  5.  Constructive  service.  Service  by  publication.^^ — It  is  competent  for  the 
legislature  to  provide  for  service  by  publication  upon  a  domestic  corporation  which 
has  failed  to  provide  officers  or  agents  upon  whom  other  service  may  be  had,^^  and  a 
personal  judgment  may  be  based  thereon. ^^  Statutes  providing  for  service  by  pub- 
lication are  intended  as  a  substitute  for  personal  service,  and,  being  in  derogation 
of  the  common  law,  must  be  strictly  observed.^*  Statutes  authorizing  constructive 
notice  by  publication  in  divorce  cases  should  be  strictly  construed.^" 

When  proper.^^ — Service  by  publication  is  authorized  where  the  defendant  is  a 
nonresident  and  no  personal  judgment  is  sought,^^  or  when  the  defendant  is  a  non- 
residMit  and  cannot,  with  due  diligence  on  the  part  of  the  plaintiff,  be  served,  or  the 
plaintiff  has  sufficient  excuse  for  not  exercising  such  diligence,  service  may  be  made 
by  publication.^*  Publication  is  also  authorized  where  defendants  or  their  resi- 
dences are  unknown.^" 

Procedure  to  authorize.'"' — The  jurisdiction  of  the  court  to  issue  the  order  or 
publication  against  a  nonresident  depends  upon  the  affidavit  required  by  the  statute 
as  the  ground  of  the  order.^^  The  affidavit  for  publication  need  not  be  joined  in  by 
all  plaintiffs.  ^^  The  affidavit  or  showing  must  set  forth  the  facts  making  out  a 
statutory  occasion  for  publication,  such  as  absence  and  nonresidenee,^'  and  diligence 


8.  Middleton  T.  Stokea,  71  S.  C.  17,  50  S.  B. 
£39. 

9.  Nor  will  the  Incorrect  statement  of 
acts,  which  he  is  not  required  by  law  to  do, 
constitute  a  false  return.  Hooper  v.  McDade 
[Cal.  App.]   82  P.  1116. 

10.  Hooper  v.  McDade  [Cal.  App.]  82  P. 
1116. 

11.  See    4    C.    Ll    1077. 

12.  Constitutes  "due  process  of  law." 
Clearwater  Mercantile  Co.  v.  Roberts-John- 
son-Rand  Shoe    Co.    [Fla.]    40    So.    436. 

13.  Rev.  St.  1892,  §  1024,  construed.  Clear- 
water Mercantile  Co.  v.  Roberts-Johnson- 
Rand  Shoe  Co.   [Fla.]   40  So.  436. 

14.  Code     Civ.     Proc,     §     422,     consftrued. 
Fink   V.   Wallach,    47    Misc.    247,    95    N.    Y.    S.> 
872 

15.  Rodgers  v.  Nichols    [Okl.]    83  P.   923. 

16.  See  4  C.  L.  1077. 

17.  Foreclosure  of  mortgage.  Greenwood 
Loan  &  Guarantee  A^s'n  v.  Williams,  71  S.  C 
421,  51  S.  B.  272.  Divorce.  Baker  v.  Jewell, 
114  La.  726,  38  So.  532.  Absentees  can  be 
brought  into  court  on  a  moneyed  demand  on- 
ly by  an  actual  seizure  of  property  in  the 
suit  in  which  the  demand  is  made.  Seizure 
in  another  suit  is  not  sufficient,  and  It  makes 
no  difference  that  the  claim  is  secured  by 
privilege  on  property  situated  within  the 
jurisdiction  of  the  court.  Levy  v.  Collins 
[La.]    38  So.  966. 

18.  The  old  statute.  Code  Proc.  §  135,  was 
satisfied  with  due  diligence  to  And  the  de- 
fendant, while  the  present  statute.  Code  Civ. 
Proc.  §§  438,  439,  requires  either  due  effort 
to  serve  or  sufficient  reason  for  not  makinsr 
the  effort.  Kennedy  v.  Lamb,  182  N.  T.  228, 
74  N.  B.  834. 

19.  Foreclosure.  Stull  v.  Masilonka 
[Neb.]  104  N.  W.  188.     The  provisions  of  the 


statutes  relating  to  publication  as  to  un- 
known persons,  or  those  whose  residences 
are  unknown,  are  to  be  liberally  construed, 
with  a  view  to  prsmote  their  object  and  as- 
sist the  parties  in  obtaining  justice.     Id. 

20.  See  4   C.  L.   1077. 

21.  Kennedy  v.  Lamb,  182  N.  T.  228,  74  N. 
E.  834;  Boyer  v.  Pacific  Mut.  Life  Ins.  Co. 
[Cal.  App.]  81  P.  671.  Affidavit  of  nonresi- 
dence  is  jurisdictional.  Tobin  v.  Brooks,  113 
111.  App.  79.  See  post  this  section,  Sufficien- 
cy of  Order  of  Publication. 

22.  Foreclosure  proceedings.  Stull  v. 
Masilonka   [Neb.]   104  N.  W.  188. 

23.  In  the  absence  of  an  allegation  in  the 
petition,  or  an  affidavit  that  a  defendant  was 
a  nonresident  of  the  state,  there  was  no  au- 
thority to  issae  a  summons  for  him  beyond 
the  limits  of  the  state  as  provided  by  Rev. 
St.  1899,  §§  575,  582.  Wright  v.  Hink  [Mo.1 
91  S.  W.  933.  Evidence  held  insufficient  to 
sustain  contention  that  defendant  was  a  resi- 
dent of  the  state  at  the  time  of  the  publica- 
tion of  the  summons.  Morrison  v.  Turn- 
baugh  [Mo.]  »1  S.  W.  152.  Under  Rev.  St. 
1899,  §§  575,  582,  relating  to  divorce  actions, 
an  affidavit  of  nonresidence  after  stating  the 
fact  of  nonresidence  need  not  further  state 
that  ordinary  process  of  law  could  be  served 
upon  the  defendant  "in  this  state."  Pad- 
dock V.  Paddock  [Mo.  App.]  91  S.  W.  398. 
Case  was  certified  to  the  supreme  court  be- 
cause in  conflict  with  the  decision  of  the  St. 
Louis  court  of  appeals  in  Hedrix  v.  Hedrix, 
103  Mo.  App.  40,  77  S.  W.  495.  Order  for 
service  by  publication  held  valid  where  bas- 
ed on  proof  of  defendant's  nonresidence  con- 
sisting of  several  affidavits  and  sheriff's  cer- 
tificate. Meaney  v.  Way,  108  App.  Div.  290, 
95  N.  Y.   S.   745. 
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on  plaintiff's  part,^*  but  even  where  the  statute  requires  the  plaintiff  to  exercise  due 
diligence,  it  must  appear,  in  order  to  invalidate  the  service,  that  he  failed  to  comply 
.  with  the  statute  iti  this  regard.^°  In  the  absence  of  proof  to  the  contrary,  an  affidavit 
of  nonresidence  being  made,  the  nonresidence  is  presumed  to  continue  for  a  reason- 
able time.^°  Where  the  record  does  not  disclose  whether  the  affidavit  was  attached 
to  the  petition  or  not,  the  proceedings  of  the  court  in  granting  the  order  of  publica- 
tion will  be  presumed  to  have  been  regular.^^  A  return  of  not  found  is  not  neces- 
sary in  Missouri.^^  Delay  between  the  return  of  the  sheriff  "not  found"  and  the 
making  of  the  order  for  publication  will  not  invalidate  the  publication  where  it  is 
supported  by  the  proper  affidavits.^^  If  summons  is  to  be  filed,  it  must  be  done  with 
the  officer  designated."* 

How  made.^^ — Failure  to  publish  for  the  time  required  by  the  statute  vitiates 
the  service.^^  Service  by  publication  is  not  complete,  until  the  completion  of  the  time 
prescribed  for  the  publication,^^  and  where  the  summons  must  be  served  a  certain 
time  before  the  return  day,  a  service  by  publication  must  likewise  be  completed 
within  such  time.'*  Service  by  publication  is  complete  on  the  last  day  of  the  publi- 
cation as  required  by  law.'°     The  publication  must  be  made  in  some  newspaper  of 


24.  Service  by  publication  is  void  where 
predicated  upon  an  affidavit  of  nonresidence 
by  the  attorney  for  the  complainant,  stating 
that  defendant  is  a  nonresident  and  that  af- 
fiant has  made  diligent  inquiry  to  learn  his 
place  of  residence  and  has  been  "enabled" 
to  ascertain  the  same.  Tobin  v.  Brooks,  113 
111.  App.  79.  Under  the  New  York  statute 
the  affidavit  must  show  not  only  that  the  de- 
fendant is  a  nonresident,  but  that  plaintiff 
has  used  due  diligence  to  find  him  within 
the  state,  but  has  been  and  will  be  unable 
to  obtain  service  in  the  state,  or  a  sufficient 
reason  why  such  diligence  has  not  been  ex- 
ercised. Code  Civ.  Proc.  §§  438,  439.  Com- 
pare the  former  provision  of  the .  statute. 
Code  Proc.  §  135,  which  required  due  dili- 
gence to  find  defendant  without  provision  as 
to  excuse  for  failure  to  exercise  due  dili- 
gence. Under  the  present  statute,  as  under 
the  old,  the  affidavit  must  allege  the  facts 
showing  the  diligence  exercised  or  the  ex- 
cuse relied  on.  Kennedy  v.  Lamb,  182  N.  T. 
228,  74  N.  E.  834.  But  under  the  Washing- 
ton statute  which  requires  that  the  affiant  shall 
state  in  the  affidavit  that  the  residence  of 
the  nonresident  defendant  is  unknown  to 
him,  the  plaintiff  is  not  required  to  exercise 
due  diligence  to  ascertain  the  residence  of 
the  defendant  in  order  that  copies  of  the 
summons  and  complaint  may  be  mailed  to 
him.  See  2  Ball.  Ann.  Codes  &  St.  §  4877. 
Warner  v.    Miner    [Wash.]    82   P.    1033. 

25.  Proof  that  plaintiff  knew  of  a  deed  on 
record  In  the  county,  which  was  acknowl- 
edged by  the  defendant  in  another  county  in 
the    state    before    g.    notary   public,    did    not, 

.without  more,  show  that  plaintiff  had  failed 
to  exercise  due  diligence  because  he  did  not 
write  to  the  notary  for  the  address  of  the  de- 
fendant. Warner  v.  Miner  [Wash.]  82  P. 
1033. 

26.  Hoss  v.  McGrath's  Adm'r,  27  Ky.  L.  R. 
723,  86  S.  W.  555.  Where  order  was  not  is- 
sued until  three  days  after  affidavit  was 
sworn  to,  and  nonresident  could  have  reach- 
ed the  state  in  12  hours,  held  service  was 
good.     Id 


27.  Stull  V.  Masilonka  [Neb.]  104  N.  W. 
188. 

28.  Under  Bev.  St.  1879,  §  3494,  it  is  not 
necessary  that  a  summons  should  have  been 
issued  and  a  non  est  returned,  before  an 
order  of  publication  miglit  be  issued.  Mor- 
rison V.  Turnbaugh   [Mo.]   91  S.  W.   152. 

29.  Mills'  Ann.  St.  §  41.  Under  this  stat- 
ute the  return  of  the  sheriff  is  not  the  basis 
of  the  order,  although  it  is  provided  that  the 
publication  shall  be  allowed  only  after  pro- 
cess has  been  issued  and  returned.  The 
publication  is  based  on  the  plaintiff's  affi- 
davit of  the  nonresidence  of  the  defendant. 
Richardson  V.  Wortman    [Colo.]    83  P.   381. 

30.  Code  Civ.  Proc.  §  442,  requiring  the 
summons  to  be  filed  with  the  county  clerk, 
is  not  complied  with  by  leaving  the  order 
directing  service  by  publication  with  the 
clerk  of  one  of  the  21  parts  of  the  supreme 
court  in  the  county  of  New  York.  Pink  v. 
Wallach,  47   Misc.   247,  95  N.  Y.  S.   872. 

31.  See  4  C.  L.  1078. 

32.  As  where  statute  requires  publication 
in  attachment  proceedings  to  be  commenced 
within  thirty  days  after  the  granting  of 
the  attachment.  Jones  v.  Fuchs,  106  App. 
Div.  260,  94  N".  Y.  S.  57.  Pol.  Code  §  3549. 
providing  for  publication  of  summons  for 
four  weeks  in  an  action  by  the  state  to  fore- 
close the  interest  of  a  delinquent  purchaser 
of  public  lands,  is  to  be  construed  as  an  ex- 
ception to  Code  Civ.  Proc.  §  413,  providing 
generally  for  a  publication  for  two  month.s 
as  against  a  nonresident  defendant.  People 
V.   Norris,   144  Cal.    422,   77  P.   998. 

33.  Quigley  v.  Ellenwood  [Cal.  App.]  82 
P.  97rt. 

34.  Code  Civ.  Proc.  §  1166  authorizes  the 
judge  to  make  a  summons  which  is  to  be 
published  returnable  at  such  time  as  he  may 
deem  proper,  but  section  1167  provides  that 
the  summons  must  be  served  at  least  two 
days  before  the  return  day  thereof.  Quigley 
V.  Ellenwood   [Cal.   App.]    82  P.   974. _ 

35.  Code  Iowa,  §§  3535,  3536.  And  a  pub- 
lished summons  requiring  defendant  to  ap- 
pear at  an  earlier  date  constitutes  no  serv- 
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general  circulation"'  printed  in  the  county  wherein  the  action  is  brought.'^  Where 
the  notice  is  sufficient  to  advise  the  parties  in  interest  of  the  cause  of  action  upon 
which  the  plaintifi  seeks  relief,  it  will  be  held  sufficient/* 

It  is  iisually  provided  that  where  judgment  has  been  entered  upon  published 
service,  the  defendant  may,  within  a  certain  time,  appear  and  move  for  a  new  trial."' 

In  Louisiana  constructive  service  on  nonresidents  is  made  by  appointment  and 
citation  of  a  curator  ad  hoc.**  In  some  states  a  constructive  service  must  be  accom- 
panied by  the  mailing  of  a  copy  of  the  published  notice  to  defendant.** 

Order  of  publication.*' — The  order  should  be  based  on  the  facts  existing  at  the 
time  of  the  affidavits  and  be  made  within  a  reasonable  time.*^  Wliere  there  is  any 
evidence  tending  to  show  compliance  with  the  statute,  even  if  inconclusive,  the  court 
has  jurisdiction  to  make  the  order,  and  the  exercise  of  such  jurisdiction  is  not  open 
to  collateral  attack  after  the  entry  of  judgment;**  but  where  there  is  no  evidence 
Whatever  of  compliance  with  the  statute,  the  order  of  publication  is  void,  the  court 
not  having  been  authorized  to  act,  and  may  be  impeached  collaterally.*^  All  reason- 
able presumptions  will  be  indulged  in  favor  of  the  order.*"    The  order  must  be  filed*' 


Ice.     Gaar,  Scott  &  Co.  v.  Taylor  [Iowa]  105 
N.   W.   125. 

36.  A  paper  11  by  16  Inches  in  size,  con- 
taining' four  columns  to  the  page,  and  filled 
•with  general  local  advertisements,  legal  no- 
tices, and  g-eneral  and  local  news  items,  and 
having  all  the  appearance  of  a  small  news- 
paper, with  a  circulation  of  300  In  a  town 
of  400  population,  such  paper  being  Issued 
regularly  each  week,  and  having,  moreover, 
a  general  circulation  throughout  the  state 
of  about  100  copies,  is,  under  the  rule  an- 
nounced In  Puget  Sound  Pub.  Co.  v.  Times 
Printing  Co.,  33  "Wash.  551,  74  P.  802,  a 
newspaper  of  general  circulation  within  the 
statute.  Warner  v.  Miner  [Wash.]  82  P. 
1033. 

37.  The  fact  that  the  paper  is  printed  at 
one  town  In  the  county  and  issued  at  another 
Is  Immaterial.  Warner  v.  Miner  [Wash.]  82 
P.  1033. 

38.  Notice  to  unknown  defendants,  and 
defendants  whose  residences  are  unknown. 
In  foreclosure  proceedings.  Stull  v.  Masl- 
lonka   [Neb.]   104  N.  W.  188. 

39.  Code  Iowa,  §  3736  making  such  provi- 
sion, does  not  apply  where  the  judgment  is 
void  for  want  of  insufficiency  of  the  serv- 
ice. Gaar,  Scott  &  Co.  v.  Taylor  [Iowa]  105 
N.  W.  125.  Where  a  motion  for  a  new  trial 
under  Iowa  Code,  §  3736,  providing  for  new 
trials  where  the  Judgment  is  entered  on  pub- 
lished service.  Is  resisted  upon  the  sole 
ground  that  service  has  been  made  on  the 
defendant's  agent,  the  ruling  upon  such 
motion  is  not  an  adjudication  as  to  the  suf- 
ficiency of  the  published  service.     Id. 

40.  Code  Prac,  arts.  162,  163,  164,  165,  254, 
260.  An  action  in  one  parish  against  a  rail- 
road company  whose  agent  for  service  is 
domiciled  in  another  parish,  and  a  co-defend- 
ant domiciled  in  another  state  to  annul  a 
contract  to  which  the  plaintiff  is  neither 
party  nor  privy,  whereby  the  defendant  com- 
pany has  agreed  to  establish  a  depot  on  the 
land  of  the  other  defendant  lying  contiguous 
to  that  of  the  plaintiff  in  still  a  third  parish 
In  consideration  for  the  grant  of  a  portion 
of  Buch  land  for  right  of  way,  etc.,  on  the 


ground  that  the  contract  is  Illegal,  is  not  a 
proceeding  in  rem  so  as  to  authorize  pro- 
ceedings binding  the  nonresident  by  appoint- 
ment and  citation  of  a  curator  ad  hoc,  nor 
does  the  mere  fact  that  jurisdiction  is  ac- 
quired of  the  resident  defendant  authorize 
the  bringing  of  the  nonresident  into  court 
by  such  proceedings.  West  v.  Lehmer  [La.] 
38    So.    969. 

41.  Code  Civ.  Proc.  5  636  (Wilson's  Rev. 
&  Ann.  St.  1903),  relating  to  divorce  cases, 
construed  and  held  that  the  provision  requir- 
ing the  mailing  of  the  notice  is  mandatory. 
Kodgers  v.  Nichols   [Okl.]   83  P.  923. 

4a.     See  4  C.  L,.  1079. 

43.  Three  days  delay  between  affidavit 
and  issuance  of  order  held  not  unreasonable. 
Though  nonresident  could  travel  from  place 
of  residence  to  state  of  the  forum  in  12 
hours.  Ross  v.  McGrath's  Adm'r,  27  Ky.  L. 
R.  723,  86  S.  W.  555. 

44.  Kennedy  v.  Lamb,  182  N.  T.  228,  74  N. 
E.  834. 

45.  Affidavit  upon  which  order  of  publica- 
tion against  nonresident  was  based  did  not 
show  facts  showing  due  diligence,  on  the 
part  of  plaintifE  to  serve  the  defendant  In  the 
state,  or  that  plaintifE  had  sufficient  excuse 
for  not  exercising  such  diligence.  Merely 
repeating  the  words  Of  the  statute,  without 
giving  the  facts  upon  which  the  conclusion 
represented  by  such  words  is  based,  is  in- 
sufficient. Kennedy  v.  Lamb,  182  N.  T.  228, 
74  N.  B.   834. 

46.  Affidavit  presumed  to  have  been  at- 
tached to  petition.  Stull  v.  Masilonka  [Neb.] 
104  N.  W.  188.  Where  a  summons  is  served 
as  to  one  of  the  defendants  after  the  original 
summons  is  returned,  it  -wjill  be  presumed,  in 
the  absence  of  a  contrary  showing  In  the 
record,  that  an  alias  summons  was  Issued. 
Boyer  v.  Pacific  Mutual  Life  Ins.  Co.  [Cal. 
App.]   81  P.  671. 

47.  Handing  the  order  to  the  clerk  of  a 
part  of  a  special  term  Is  a  sufficient  filing, 
though  the  statute  requires  the  order  to  be 
filed  with  the  county  clerk.  Fink  v.  Wal- 
lach,  109  App.  Div.  718,  96  N.  T.  S.  543.  Where 
a   clerk   of   a   special    term   of   the   supreme 
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but  need  not  be  entered.*'  On  a  motion  to  vacate  an  order  for  service  by  publication, 
the  only  question  to  be  determined  is  whether  the  evidence  is  sufficient  to  warrant 
the  making  of  the  order.*' 

Personal  service  in  lieu  of  publication."'^ — Personal  service  on  a  nonresident 
outside  of  the  state  will  not  authorize  a  personal  judgment.''^ 

§  6.  Return  and  proof  of  service.  Official  return.^^ — The  return  of  a  sheriff 
to  a  writ  is  an  official  statement  by  him  of  the  acts  done  by  him  under  the  writ,  and 
in  obedience  to  its  directions,  and  in  conformity  with  the  requirements  of  law,  and 
must  show  a  compliance  with  such  directions  or  a  sufficient  reason  for  noncompliance, 
either  in  whole  or  in  part."'  It  is  not  the  return  or  proof  of  service  that  gives  the 
court  jurisdiction,  but  the  service  itself;"*  and  where  the  service  is  proper,  defects 
in  the  return  will  not  affect  the  jurisdiction  of  the  court,  if  amendment  showing  the 
proper  service  is  subsequently  made  in  proper  time,""  but  in  the  absence  of  a  legal 
return  of  service,  the  court  is  without  jurisdiction  to  render  a  default  judgment."* 
The  return  of  an  officer  should  be  strictly  construed."'  By  "strict  construction,"  as 
here  used,  is  meant  that  the  return  cannot  be  aided  by  presumptions  or  intendments 
that  the  return  must  show  on  its  face  that  every  requisite  of  the  statute  has  been 
complied  with."*  The  return  should  receive  a  reasonable  and  natural  interpretation. 
It  must  be  fairly  construed  and  effect  be  given  to  its  plain  intent  and  meaning."* 
Substantial  compliance  with  the  statute  is  sufficient,"*  but  the  return  of  substituted 
service  is  strictly  construed."^  Whether  presumptions  will  be  indulged  in  favor  of  a  de- 


court  failed  to  file  an  order  of  publication 
which  was  handed  to  him,  the  irregularity 
was  curable  by  an  order  to  file  the  papers 
nunc  pro  tunc.  Id.  Failure  to  strictly  com- 
ply with  Laws  1902,  p.  1501,  c.  580,  |  84,  in 
respect  to  the  time  for  filing  the  order  and 
moving  papers,  is  fatal  to  the  maintenance 
of  the  action  and  the  jurisdiction  of  the 
court.     Sills  V.  Gaffney,  93  N.  T.  S.  541. 

48.  Fink  v.  Wallach,  109  App.  Div.  718, 
96  N.  T.   S.   543. 

40,  That  such  service  will  not  give  the 
court  Jurisdiction  to  compel  defendant  to 
convey  real  estate  located  in  the  state  can- 
not be  determined.  Meaney  v.  Way,  108  App. 
Div.    290,    95    N.   T.   S.    745. 

50.  See    4    C.    L..    1079. 

51.  A  personal  judgment  cannot  be  taken 
against  a  nonresident  corporation  upon  no- 
tice served  outside  of  the  state  pursuant  to 
Rev.  St.  1895,  arts.  1230,  1233.  Louisville  & 
N.  R.  Co.  V.  Missouri,  etc.,  R.  Co.  [Tex.  Civ. 
App.]    13  Tex.  Ct.   Bep.   239,   88   S.  W.   413. 

52.  See  4  C.  L.  1079. 

53.  His  statement  or  silence  with  refer- 
ence to  any  fact  which  his  official  duties 
do  not  require  him  to  make,  or  his  opinion 
as  to  the  legal  effect  of  his  acts,  whether 
correct  or  erroneous,  does  not  form  anj-  part 
of  the  return  and  will  not  affect  the  rights 
of  any  party  to  the  action,  and  if  incorrect 
or  erroneous  will  not  constitute  a  false  re- 
turn. Hooper  v.  McDade  ICal.  App.]  82  P. 
1116.  Where  return  recited  that  writ  was 
served  "on  the  within-named  defendant,  the 
Armour  Packing  Company  (now  Atmour  & 
Co.),"  held  the  words  "now  Armour  &  Co." 
would  be  disregarded  as  surplusage.  Regent 
Realty  Co.  v.  Armour  Packing  Co.,  112  Mo. 
App.  271,  86   S.  W.   880. 

54.  Schmidt  v.  Hoffmann  [Wis.]  105  N.  W. 


44.  Failure  to  state  the  place  of  the  serv- 
ice is  not  fatal  to  the  validity  of  the  judg- 
ment entered  thereon,  especially  where  the 
record  seems  to  indicate  that  the  service 
was  made  within  the  jurisdiction  of  the  court. 
The  purpose  of  the  statutory  requirement 
that  the  proof  of  service  should  state  the 
place  of  service  is  to  inform  the  court  as  to 
its  jurisdiction.  Middleton  v.  Stokes,  71  S. 
C.  17,  50  S.  E.  539. 

55.  King  V.  Davis,  137  F.  222.  See  post 
this  section.  Amendment  of  Return. 

56.  Pennsylvania  Casualty  Co.  v.  Thomp- 
son, 123  Ga.  240,  51  S.  B.  314. 

57.  58,  59.  Regent  Realty  Co.  v.  Armour 
Packing  Co.,  112  Mo.  App.  271,  86  S.  W.   880. 

60.  Under  Rev.  St.  Wis.  1898,  §  2642,  pro- 
viding that  the  affidavit  shall  state  that  the 
perspn  who  claims  to  have  served  the  process 
knew  the  defendants  to  be  the  same  persons 
named  "in  the  summons,"  an  aflSdavit  stat- 
ing that  affiant  "duly  served  the  summons,;' 
etc.,  "in  the  above  entitled  action  on  (nam- 
ing the  defendants),"  etc.,  "and  that  he  knew 
the  persons  so  served  to  be  the  Identical 
persons  named  as  the  defendants  In  the 
above  action,"  was  sufficient.  Schmidt  v. 
Hoffmann   [Wis.]    105  N.  W.   44. 

fix.  King  v.  Davis,  137  F.  198.  A  return 
of  substituted  service,  reciting  that  the  mar- 
shal left  a  copy  of  the  papers  "at  the  last 
known  place  of  residence  of  the  defendant," 
held  a  substantial  compliance  with  Laws 
1902,  p.  1517,  c.  580,  §  83,  authorizing  sub- 
stituted service  by  leaving  a  copy  of  the 
papers  "at  the  defendant's  last  place  of  resi- 
dence." Dixon  V.  Carrucci,  97  N.  T.  S.  380. 
Where  the  statute  authorizes  service  by 
leaving  a  copy  posted  at  the  "front  door,"  a 
return  that  it  was  left  posted  at  the  "door" 
is  Insufficient,  king  v.  Davis,  137  F.  198. 
The   return,  moreover,   must  state  that   the 
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fective  return  of  substituted  service  is  a  question  of  general  law  upon  whicli  the  Fed- 
eral courts  are  not  bound  by  the  decisions  of  the  state  courts.®^  The  return  should 
not  be  susceptible  of  two  rational  constructions/^  but  in  this  connection  surplusage 
will  be  disregarded.** 

The  written  proof  of  the  service  need  not  be  filed  with  the  clerk  before  the  rendi- 
tion of  the  judgment,  provided  such  proof  be  submitted  to  the  court  before  the  judg- 
ment is  rendered.'^  Nor  is  it  necessary  for  the  affidavit  of  service  to  be  entered  on 
the  back  of  the  writ."*  The  omission  in  the  title  of  the  affidavit  of  service  of  words  de- 
scriptive of  the  defendant,  which  are  contained  in  the  title  of  the  summons,  is  imma- 
terial."^ 

A  return  "not  found"  does  not  abate  the  action  where  the  return  does  not  show 
that  the  defendants  are  nonresidents."' 

In  most  states  proof  of  service  must  be  made  by  the  affidavit  of  the  server, 
though  the  certificate  of  various  officers  is  generally  made  sufficient."^  The  need' 
of  such  proof  may  be  waived  by  the  written  admission  of  the  defendant."* 

A  judgment  on  a  mortgage  note  is  not  affected  by  the  insufficiency  of  the  re- 
turn of  the  proce,ss  in  proceedings  to  foreclose  the  mortgage.''^ 

Return  of  service  on  corporations.''^ — Must  show  not  only  service  on  the  proper 
person,  but  also  at  the  proper  place.''^     Eeturn  showing  service  on  officer  at  "usual 


copy  was  left  posted.  Id.  Return  showed 
that  copy  was  left  posted  at  front  door,  but 
did  not  show  that  defendant's  wife  or  soni<; 
member  of  his  family  over  sixteen  years  old 
was  not  found  there.  Held  insufHclent.  See 
Code  1899,  c.  124.  Johnson  v.  Ludwick  [W. 
Va.]  52  S.  E.  489.  The  return  must  show 
that  the  purport  of  the  process  was  given 
to  the  wife  or  other  member  of  the  family 
to  whom  It  was  delivered.  See  Code  Va. 
1889,  §  3207.  King  v.  Davis,  137  F.  198.  Un- 
der the  Virginia  statute.  Code  1887,  |  3707, 
providing  that  service  may  be  made  by  "de- 
livering a  copy  •  *  •  to  his  wife  or  any  per- 
son found  there,  who  is  a  member  of  his  fam- 
ily," etc.,  the  return  must  show  that  the  de- 
fendant's wife  to  whom  the  copy  is  delivered 
"is  a  member  of  his  family."  King  v.  Davis, 
137  F'.  198;  Id.,  137  P.  222.  A  return  of  serv- 
ice by  leaving  a  copy  at  the  defendant's 
"last"  place  of  residence  does  not  show  a 
service  at  the  defendant's  "usual  place  of 
residence."  Ruby  v.  Pierce  [Neb.]  104  N.  AV. 
1142. 
•62.     King  V.  Davis,  137  F.  198. 

63.  Regent  Realty  Co.  v.  Armour  Packing 
Co.,   112  Mo.   App.   271,    86   S.  W.   880. 

64.  Where  it  recited  that  writ  was  serv- 
ed "on  the  within-named  defendant  the  Ar- 
mour Packing  Company  (now  Armour  & 
Co.)."  held  the  words  "now  Armour  &  Co." 
would  be  disregarded.  Regent  Realty  Co. 
V.  Armour  Packing  Co.,  112  Mo.  App.  271, 
86  S.  W.   880. 

65.  See  Rev.  St.  Wis.  1898,  §  2891. 
Schmidt  v.  Hoffmann  [Wis.]   105  N.  W.  44. 

66.  It  will  be  sufficient  if  the  record 
states  that  the  service  was  verified  accord- 
ing to  law.  Brown  v.  Butterworth  &  Co. 
[Del.]    58  A.  1041. 

67.  The  title  of  the  summons  as  to  de- 
fendants was  "Ida  Hoffman  and  her  sole  sur- 
viving joint  tenancy  gsantee,  Antonia 
Stolowski,  formerly  Skotzke,  defendants," 
while  the  affidavit  was  entitled  "Ida  Hoffman 


and  her  joint  tenancy  grantee,  Antoni.a 
Stolowski,  defendant."  Schmidt  v.  Hoffmann 
[Wis.]   105  N.  W.  44. 

68.  Nor  will  the  action  be  dismissed  at 
rules  for  want  of  a  declaration  unless  the 
defendant  appears  and  enters  a  rule  for  bill 
or  declaration.  United  Oil  &  Gas  Well  Sup- 
ply Co.  V.  Gartlan   [W.  Va.]   52  S.  B.  524. 

69.  Unverified  return  of  service  of  sum- 
mons by  a  constable  is  ineffective.  Code 
Civ.  Proc.  §  410.  Berentz  v.  Kern  King  Oil  & 
Development  Co.  [Cal.  App.]  84  P.  45.  Un- 
der Code  Civ.  Proc,  §§  410-415,  requiring 
proof  of  service  of  summons  to  be  by  af- 
fidavit, except  in  the  case  of  a  service  by  a 
sheriff,  proof  of  service  by  "certificate"  of 
a  constable  is  insufficient  to  confer  juris- 
diction, though  there  is,  however,  a  question 
whether  this  rule  has  not  been  relaxed  in 
favor  of  constables  by  §  153  of  the  county 
government  bill  of  1897.  St.  1897,  p.  492,  c. 
277.  Berentz  v.  Belmont  wil  Co.  [Cal.]  84  P. 
47. 

70.  Montana  Code  Civ.  Proc.  §  642. 
Franklin  v.  Conrad-Stanford  Co.  [C.  C.  A.] 
137    F.    737. 

71.  Franklin  v.  Conrad-Stanford  Co.  [C.  C. 
A.]  137  F.  737. 

758.     See  4  C.  L.  1080. 

73.  Under  Rev.  St.  1899,  §  995,  providing 
that  when  the  corporation  has  no  place  of 
business  in  the  county  where  suit  is  brought, 
or  if  no  person  shall  be  found  in  charge 
thereof,  and  the  president  or  chief  officer 
cannot  be  found  in  such  county,  a  summons 
shall  be  directed  to  any  county  In  the  state 
where  the  president  or  chief  officer  of  the 
company  may  reside  or  be  found,  or  where 
any  office  or  place  of  business  may  be  kept 
of  such  company,  where  suit  was  brought 
in  P.  county,  a  return  showing  service  on 
D.,  manager  of  the  corporation  and  in  charge 
of  its  office  and  place  of  business  in  an- 
other county,  as  agent  and  manager  of  the 
company    in    P.    county,    showed    service    on 
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business  office"  does  not  show  service  at  principal  office  of  corporation.''*  In  Florida 
a  return  of  service  on  a  foreign  corporation,  need  not  state  that  the  corporation  is  do- 
ing business  in  the  state,  or  that  its  president,  upon  whom  the  service  was  made, 
is  a  resident  of  the  state,  or  that  he  was  then  in  the  state  on  the  business  of  the  cor- 
poration.'^ 

Amendment  of  return.''^ — The  purpose  of  an  amendment  is  not  to  give  the 
court  jurisdiction,  which  must  depend  upon  the  service  and  not  the  return,  bub 
merely  to  perfect  the  evidence  of  the  court's  jurisdiction.'^  The  question  of  amend- 
ment addresses  itself  to  the  discretion  of  the  court,  and  amendments  will  be  allowed 
in  the  furtiierance  of  justice,'*  and  the  question  being  one  of  the  power  of  the 
court,  the  Federal  courts  are  not  bound  by  the  decisions  of  the  state  courts  thereon." 
The  fact  that  the  service  and  return  were  made  by  a  person  not  an  officer  wiU  not 
preclude  an  amendment.'" 

The  court,  in  allowing  an  amendment  of  the  return,  may  require  notice  to  the 
defendant;*^  but  where  the  judgment  rendered  on  defective  proof  of  service  has  been 
stricken  from  the  records,  the  plaintifE  may  withdraw  the  papers  from  the  files  for  the 
purpose  of  having  an  amendment  of  the  proof  of  service  made,  without  leave  of  court 
or  notice  to  the  defendant.*^  Amendment  of  return  may  be  made  at  any  time  dur- 
ing the  term,*'  or  even  after  judgment.'*  The  amendment  when  properly  made  re- 
lates back  to  the  date  of  the  service,'^  but  will  not  render  valid  a  default  judgment 
entered  upon  a  defective  return.'*  An  amendment  of  the  return  in  an  ejectment 
suit  in  a  Federal  court  for  the  state  of  Virginia  is  binding  on  innocent  purchasers 
from  the  defendant  pendente  Hte.''  Where  the  record  shows  that  leave  to  amend 
was  granted,  it  will  be  presumed,  in  the  appellate  court,  that  the  amendment  was 
made."     Where  the  original  record  fails  to  show  service,  and  a  supplemental  or  addi- 


the  ag-ent  not  at  the  company's  place  of 
business  and  was  insufficient.  Bente  V. 
WyckofE    [Mo.   App.]    91    S.    W.    297. 

74.  Thomasson  v.  Mercantile  Town  Mut. 
Ins.  Co..  114  Mo.  109,  89  S.  W.  564,  afg.  [Mo. 
App.]   81    S.  W.   911.     See  4  C.   L.   1080.  n.   21. 

75.  The  statute  contained  no  restrictions 
as  to  the  residence  of  officers  of  a  corpora- 
tion who  mig-ht  be  served.  Putnam  Lumber 
Co.   V.    EUis-Toung-    Co.    [Fla.]    39    So.    193. 

76.  See  4  C.  L.  1080. 

77.  King  V.  Davis,  137  F.   222. 

78.  King  V.  Davis.  137  F.  198.  An  amend- 
ment may  be  allowed  where  the  return  does 
not  show  that  copy  was  left  posted  at  the 
"front  door,"  but  merely  at  the  "door"  (Id.), 
and  when  it  fails  to  show  that  the  defend- 
ant's wife  to  whom  the  copy  was  delivered 
was  a  "member  of  his  family"  (Id.).  "Where 
the  service  in  an  action  against  a  corpora- 
tion shows  service  on  an  individual,  the  re- 
turn may  be  amended  so  as  to  show  service 
on  the  corporation  by  service  on  such  in- 
dividual as  agent  for  the  corporation.  Penn- 
sylvania Casualty  Co.  v.  Thompson,  123  Ga. 
240,  51  S.  E.   314. 

79.  King  V.  Davis,  137  F.   198. 

80.  King  V.  Davis,  137  F.  198.  Where  a 
person  not  an  officer  is  authorized  to  make 
service,  he  is  authorized  by  necessary  impli- 
cation to  amend  his  return  according  to  the 
facts.  First  Nat.  Bank  v.  Kromer  [Wis.] 
105  N.  W.  823. 

81.  As  where  a  long  Interval  lapses  be- 
tween the  return  and  the  motion  to  amend. 
King  V.   Davis,   137   F.   222. 


82.  And  upon  such  amended  return  th« 
court  may  enter  judgment,  the  defendant 
having  opportunity  to  be  heard  before  such 
entry.  First  Nat.  Bank  v.  Kromer  [Wis.] 
105  N.  W.  823.    . 

83.  Rev.  St.  1895,  art.  1239.  Brewster  v. 
State  [Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  685, 
88    &    W.    858. 

84.  Schmidt  v.  Hoffmann  [Wis.]  105  N.  W. 
44. 

85.  King  V.  Davis,  137  F.  222.  Where, 
pending  a  motion  to  vacate  a  judgment  at 
law  on  account  of  a  return  of  service  in- 
valid on  its  face,  a  motion  to  amend  is 
made,  the  motion  to  vacate  will  not  be  grant- 
ed if  the  amended  return  be  true  in  fact. 
Id. 

86.  Where  such  an  amendment  is  allow- 
ed the  defendant  should  be  allowed  to  demur, 
and  plead  instanter,  notwithstanding  a  de- 
fault judgment  which  was  entered  upon  the 
defective  return.  Pennsylvania  Casualty  Co. 
V.    Thompson,    123    Ga.    240,    51   S.    B.    314. 

87.  The  Virginia  statute  relating  to  the 
filing  of  notices  of  lis  pendens  does  not  apply 
to  the  E'ederal  courts  for  this  state,  and  the 
mere  pendency  of  the  suit  operated  as  no- 
tice.    King  V.  Davis,  137  F.  222. 

88.  An  assignment  of  error  that  the  court 
erred  in  proceeding  with  the  trial  after  sus- 
taining a  motion  to  quash  the  service  of  the 
citation,  where  It  appears  from  the  record 
that  permission  to  amend  the  return  was 
granted,  and  there  is  nothing  to  show  that 
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tional  transcript  is  filed  which  shows  service,  such  additional  transcript  is  conclusive 
in  the  appellate  court.*" 

Impeachment  or  contradiction  of  return.'"' — The  return  is  generally  held  to  be 
conclusive  upon  the  officer  making  it°^  and  upon  the  parties  to  the  suit  or  action,"^ 
and  cannot  be  contradicted  except  for  fraud  or  mistake/'  or  in  a  direct  action 
against  the  sheriff  for  making  a  false  return.**  This  strict  rule  of  the  common-law 
as  to  the  conclusiveness  of  the  return  has  been  considerably  relaxed  in  many  of  the 
states/^  though  in  such  states  the  officer's  return  is  deemed  prima  facie  evidence  of 
the  facts  stated  therein."'  A  court  has  no  jurisdiction  to  compel  an  officer  to  change 
his  return.'"  If  the  return  is  false,  the  injured  party  has  a  remedy  against  sherifl' 
and  surety."'  An  order  setting  aside  a  return  valid  on  its  face  is  a  final  appealable 
order.""  Where  the  statute  provides  that  a  written  admission  of  service  shall  be 
sufficient  proof  of  service,  such  an  admission  is  conclusive.^  The  authority  of  the 
purported  officer  who  made  the  return  may  be  impeached,^  and  where  it  appears  that 
the  person  who  made  an  unsworn  return  was  not  an  officer  in  fact,  the  •probative 
value  of  the  return  is  destroyed.'     So,  also,  where  the  process  was  not  served  by  the 


the  return  was  not  amended  before  the  con- 
clusion of  the  trial,  will  not  be  sustained. 
Brewster  v.  State  [Tex.  Civ.  App.]  13  Tex. 
Ct.    Rep.    685,   88   S.   W.    858. 

89.  Mullins  v.  Mullins,  27  Ky. 'Xi.  R.'1048, 
87   S.  W.   764. 

90.  See  4  C.  L,.  1081. 

91.  A  sheriff  having-  made  a  specific  re- 
turn, It  Is  not  competent  for  him  to  con- 
tradict it.  Philadelphia  Sav.  Fund  Soc.  v. 
Purcell,   24  Pa.  Super.  Ct.   205. 

92.  Meyer  v.  Wilson  [Ind.]  76  N.  B.  748. 
Rule  applies  whether  service  be  personal  or 
constructive.  Reg-ent  Realty  Co.  v.  Armour 
Packing  Co.,  112  Mo.  App.  271,  86  S.  W.  880. 
Evidence  dehors  the  record  is  not  admissible 
to  contradict  it.  Id.;  Ben  Franklin  Coal  Co. 
V.  Pennsylvania  Water  Co.,  25  Pa.  Super.  Ct. 
628.  A  sheriff's  formal  an(^  correct  return 
of  his  writ  cannot  be  overthrown  by  parol 
evidence.  Philadelphia  Sav.  Fund  Soc.  v. 
Purcell,  24  Pa.  Super.  Ct.  205.  Where  the 
return  is  regular  on  its  face  it  is  conclusive, 
In  the  absence  of  fraud,  as  against  a  col- 
lateral attack.  Return  that  summons  was 
served  by  leaving  a  true  and  certified  copy 
at  defendant's  last  and  legal  place  of  resi- 
dence. Tyler  v.  Davis  [Ind.  App.]  75  N.  E. 
3.  A  judgment  is  not  subject  to  collateral 
attack  for  want  of  proper  proof  of  service 
where  the  record  recites  that  the  judgment 
■was  entered  according:  to  law.  Sacramento 
Bank  v.  Montgomery,  146  Cal.  745,  81  P.  138. 
Where  the  court  has  passed  upon  the  suffi- 
ciency of  the  service,  as  a  general  rule  the 
judgment  Is  not  subject  to  collateral  attack 
on  the  ground  of  defective  service.  This 
rule  applies  even  In  courts  of  inferior  ju- 
risdiction, as  In  justices'  courts.  Meyer  v. 
Wilson  [Ind.]  76  N.  E.  748.  Where  the  stat- 
ute provides  that  certain  suits  may  be 
brought  before  justices  of  the  peace  in  the 
township  in  which  the  defendant  may  be 
found,  a  co.-istable's  return  of  service  on  the 
defendant  in  the  township  where  the  suit 
was  brought  is  conclusive  of  the  justice's 
jurisdiction.  Rev.  St.  1899,  5  3839.  Kerr  v. 
Quincy,  etc.,  R.  Co.,  113  Mo.  1,  87  S.  W.  596. 
See  6  C.  Ij.  235,  and  see  especially  4  C.  L.  304, 


where  the  question  as  to  the  conclusiveness 
of  the  return  is  discussed  at  length  in  con- 
nection with  the  matter  of  equitable  relief  on 
the  ground  of  false  or  fraudulent  return. 
See  Judgments,  6  C.  L.  214. 

93.  See    4    C.    L.    1080,    n.    37. 

94.  Regent  Realty  Co.  v.  Armour  Pack- 
ing Co.,  112  Mo.  App.   271,  86  S.  W.   880. 

95.  Illinois:  While  an  officer's  return 
cannot  be  contradicted  so  as  to  defeat  ju- 
risdiction, yet  it  may  be  done  to  excuse  a 
default.     Cooke  v.  Haungs,  113  111.  App.  501. 

Iowa.  Buck  V.  Hawley  [Iowa]  106  N.  W. 
688.  A  judgment  may  be  enjoined  for  lack 
of  service,  though  the  return  shows  service 
and  the  judgment  recites  due  service.  Id. 
Where  a  return  showing  service  on  two  de- 
fendants is  attacked  by  one  of  the  defend- 
ants as  false,  the  evidence  of  the  other  de- 
fendant that  he  was  not  served  is  admissible 
as  going  to  show  the  falsity  of  the  whole  re- 
turn.    Id. 

IVebraslsai  The  return  of  an  oflicer  may  be 
impeached  by  extrinsic  evidence.  Goble  v. 
Brenneman   [Neb.]   106  N.  W.   440. 

Soutli  Dakota.  Matchett  v.  Liebig  tS.  D.] 
105  N.  W.  170. 

96.  Matchett  v.  Liebig  [S.  D.]  105  N.  W. 
170.  Such  presumption  can  be  overcome  only 
by  clear  and  satisfactory  proof.  Id.  Sheriff's 
return.  Rev.  St.  1901,  par.  1088,  so  provides. 
Where,  in  an  action  against  a  corporation, 
return  showed  service  on  local  agent,  and 
there  was  evidence  corroborating  the  return, 
allegations  of  want  of  service  of  process  in 
a  motion  to  set  aside  the  judgment  held  un- 
available. National  Metal  Co.  v.  Greene 
Consol.  Copper  Co.    [Ariz.]    80  P.   397. 

97.  98.  Philadelphia  Sav.  Fund  Soc.  v. 
Purcell,  24  Pa.  Super.  Ct.  205. 

99.  Ben  Franklin  Coal  Co.  v.  Pennsyl- 
vania Water  Co.,  25  Pa.  Super.  Ct.  628. 

1.  See  Mont.  Code  Civ.  Proc.  §  642. 
Franklin  v.  Conrad-Stanford  Co.  [C.  C.  A.1 
137  F.   737. 

2.  In     Injunction     proceedings.     Buck 
Hawley  [Iowa]  105  N.  W.  688. 

3.  Notwithstanding  Code  Iowa  1897,  5 
3524,  providing  that  the  truth  of  the  return 
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officer,  and  a  false  return  has  been  procured  through  the  fraud  of  the  plaintiff  or  by 
a  conspiracy  between  him  and  the  officer,  the  return  is  not  conclusive.*  Federal 
courts  of  equity  will  entertain  a  bill  to  vacate  a  judgment  on  the  ground  of  a  false 
return  where  the  plaintiff  participated  in.  the  fraud,"  or  where  the  service  and  re- 
turn were  made  by  an  unofficial  person,®  but  such  a  bill  will  not  be  entertained  where 
the  plaintiff  was  not  connected  with  the  fraud  and  the  person  making  the  service 
and  return  was  an  officer.'  But  in  no  case  has  a  Federal  law  court  the  power,  after 
the  end  of  the  term,  to  set  aside  its  final  judgment  on  the  ground  of  a  false  and 
fraudulent,  but  apparently  valid,  return  of  service.* 

Waiver  of  irregularities.^ — Where  a  plea  in  abatement  is  filed  for  defects  ap- 
pearing upon  the  face  of  the  papers,  an  aiiswer  to  the  merits  filed  at  the  same  time 
is  a  general  appearance  and  waives  defects  in  the  return.^"  But  where  a  return  of 
substituted  service  by  leaving  a  copy  with  the  defendant's  wife  is  insufficient  by 
reason  of  the  failure  of  the  return  to  show  that  the  wife  was  a  member  of  his 
family,  the  defect  is  not  cured  by  the  subsequent  service  of  a  notice  to  amend  the 
declaration.^^ 

Return  on  constructive  service,  and  proof  of  service  hy  publication.'^^ — Proof 
of  service  by  publication  must  in  most  states  be  made  by  the  affidavit  of  the  pub- 
lisher, together  with  a  printed  copy  of  the  summons  as  published,^"  and  a  statement 
that  publication  was  for  the  full  number  of  weeks.^*  Where  the  affidavit  states  that 
the  paper  is  "printed  and  published"  at  a  certain  town  in  the  county,  and  the  evi- 
dence shows  that  the  paper,  though  issued  at  the  town  named,  is  printed  at  another 
tovm  in  the  county,  the  variance  is  immaterial.^^  Where  it  is  provided  that  an  af- 
fidavit of  the  publication  must  be  filed  within  a  certain  time,  an  affidavit  filed 
after  the  expiration  of  the  time  limit  is  not  the  only  evidence  of  the  publication  where 
the  record  recitals  show  that  all  was  done  that  was  necessary  to  the  validity  of  the 
judgment.^" 

§  7.  Defects,  objections,  and  amendments.  In  general." — ^Defects  in  the 
process  must  be  distinguished  from  defects  in  the  return.^'  Wliere  the  process  is  suf- 
ficient to  put  the  defendants  upon  notice  it  will  be  held  sufficient,  whatever  may  be 
its  informality.^'     Error  in  refusing  to  quash  a  summons  as  to  one  of  several  de- 


is  proven  by  the  sig'nature  of  the  officer,  of 
which  the  court  shall  take  judicial  notice. 
Buck  V.  Hawley  [Iowa]  105  N.  "W.  688.  See 
i  C.  L.   304. 

4.  Meyer  v.  "Wilson   [Ind.]   76  N.  B.  748. 

5.  Even  though  the  service  and  return 
were  made  by  an  officer.  King  v.  Davis,  137 
P.  222. 

6.  Even  though  the  plaintiff  did  not  par- 
ticipate in  the  fraud.  King  v.  Davis,  137  F. 
222 

7.  King  V.   Davis,   137  P.    222. 

8.  But  this  does  not  mean  that  the  court 
has  not  the  power  in  such  case  to  control 
the  execution  of  its  final  process  so  as  to 
prevent  injustice  being  done.  King  v.  Davis, 
137  P.  222. 

9.  See  4  C.  L.  1081. 

10.  Although  the  statute  requires  all  the 
defendant's  defenses  to  be  included  in  one 
answer,  matters  on  the  face  of  the  return, 
however,  not  being  proper  matters  for  plea 
or  answer.  Thomasson  v.  Mercantile  Town 
Mut   Ins.  Co.,  114  Mo.  109,  89  S.  W.  564. 

11.  King  V.  Davis,   137  P.  222. 
la.     See  4  C.  L.  1082. 


13.  2  Ball.  Ann.  Codes  &  St.  §  4882. 
Warner  v.  Miner  [Wash.]  82  P.  1033. 

14.  A  certificate  of  publication  which  Tdoes 
not  show  that  the  notice  therein  referred  to 
was  published  once  in  each  week  for  four 
successive  weeks  is  void,  and  will  not  sup- 
port service  bv  publication.  Tobin  v.  Brooks, 
113  in.  App.  79. 

15.  The  statute  required  that  the  paper  be 
printed  and  published  ill  the  county  without 
reference  to  the  town.  The  variance  was 
therefore  immaterial.  Warner  v.  Miner 
[Wash.]    82  P.  1033. 

16.  The  judgment  recited  that  the  defend- 
ant's default  was  "regularly  entered  accord- 
ing to  la"w,"  and  this  was  held  to  be  suffi- 
cient evidence  that  the  affidavit  was  filed  in 
time,  though  there  was  another  affidavit  in 
the  records  filed  too  late.  Sacramento  Bank 
V.    Montgomery,    146    Cal.    745,    81    P.    138. 

17.  See  4  C.  I/.  1082. 

IS.  .See  ante,  §  6.  Return  and  proof  of 
service. 

19.  Subpoena  in  bankruptcy  proceedings. 
Ba,ll  V.  Hartman    [Ariz.]   83  P.  358. 
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fendants  is  harmless  as  to  the  others  where  the  others  are  duly  served,  appear,  and 
claim  to  be  the  explusive  owners  of  the  property  which  constitutes  the  subject-matter 
of  the  controversy.^"  Where  an  action  is  dismissed  for  want  of  service,  the  court 
should  find  the  facts,  which  will  be  conclusive  upon  an  appeal.^^ 

Alterations.  Amendments?^ — As  a  general  rule  amendments  are  freely  allow- 
ed at  any  stage  of  the  action,^^  except  that  a  defective  publication  of  service  cannot 
be  amended  nunc  pro  tunc,^*  and  one  who  proceeds  on  a  defective  service  is  at  his 
own  cost.^°  The  court  may  by  amendment  change  the  name  of  the  defendant,^*  the 
capacity  in  which  he  is  sued,^'  may  supply  a  christian  name,^'  and  may  jemedy  the 
failure  of  the  indorsement  to  state  the  amount  which  the  plaintiff  will  claim.''*  As 
to  whether  the  summons  may  be  amended  as  to  the  return  day,  there  is  some  con- 
flict. On  one  hand  it  has  been  held  that  a  summons  commencing  an  action  cannot 
be  amended  as  to  the  return  day,  there  being  no  statute  to  authorize  it,'°  while  on  the 
other  hand  it  has  been  held  that  a  mistaJce  in  the  return  day  of  the  summons  is  cu- 
rable by  amendment,  even  after  objection  to  the  jurisdiction  of  the  court  on  that 
very  account.'^  The  right  to  amend  may  be  lost  by  laches.^^  An  order  permitting 
an  amendment  so  as  to  cha^nge  the  action  from  one  against  defendants  representative- 
ly, to  one  against  them  individually,  should  allow  costs  to  defendants.*' 

When  objections  made.^* — After  joinder  of  issue  by  judgment  by  default,  an 
exception  to  the  jurisdiction  ratione  personae  comes  too  late.*^ 

How  objections  made.^^ — A  party  may  appear  specially  and  object  to  irregulari- 
ties in  the  service  of  process.''     Any  defect  in  a  writ,  its  service  or  return,  which 


so.     Tyler  v.  Davis   [Ind.  App.]   75  N.  B.   3. 

21.  But  failure  to  find  the  facts  is  not 
fatal  where  there  is  no  substantial  conflict 
in  the  affidavits  upon  Tvhich  the  motion  to 
dismiss  was  made.  Sherwood  Higgs  &  Co. 
V.  Sperrv  &  Hutchinson  Co.,  139  N.  C.  299,  51 
S.  B.  1020. 

23.     Sea   4  0.   L.   1082. 

23.  Code  Civ.  Proc.  §  723.  Summons  sign- 
ed by  different  attorneys  for  different  plain- 
tiffs amended,  so  that  all  the  plaintiffs  were 
represented  by  the  same  attorneys.  Jones  v. 
Conlon,    48    Misc.    172,    95    N.    T.    S.    255. 

24.  Hillquit  V.  Sun  Printing  &  Pub.  Ass'n, 
97  N.  T.  S.  388.  A  jurisdictional  defect,  con- 
sisting in  a  failure  to  properly  file  the  sum- 
mons, etc.,  with  the  clerk  as  required  by 
Code  Civ.  Proc.  §  442,  where  service  is  made 
by  publication,  cannot  be  cured  by  a  nunc 
pro  tunc  order.  Fink  v.  W^allach,  47  Mlsc 
247,  95  N.  T.  S.  872. 

25.  One  who  makes  a  mistake  in  publish- 
ing a  summons,  which  is  discovered  by  plain- 
tiff's attorneys  after  three  publications,  is  not 
liable  for  money  expended,  or  counsel  fees 
for  services  in  the  second  action,  as  on  the 
discovery  of  the  mistake  the  attorneys 
should  have  discontinued  publication  under 
the  flfst  order  and  commenced  de  novo,  so 
that  only  the  expense  of  tlie  three  publica- 
tions would  have  been  lost.  Hillquit  v.  Sun 
Printing  &  Pub.  Ass'n,  97  N.  T.  S.  388. 

26.  Where  the  mortgagor  has,  unknown 
to  the  mortgagee,  transferred  his  interest, 
and  the  mortgagee  has  sued  the  mortgagor 
for  foreclosure.  Greenwood  Loan  &  Guar- 
tee  Ass'n  v.  Williams,   71   S.  C.   421,   51   S.   E. 

"272 

27.  Summons  amended  by  striking  out  the 
words  "as  executors"  after  the  names  of  de- 


fendants, though  limitations  had  barred  ac- 
tion against  defendants  individually.  Ker- 
rigan V.  Peters,  108  App.  Div.  292,  95  N.  T.  S. 
723. 

28.  Christian  names  of  the  members  of  a 
partnership  defendant.  This  applies  also  to 
summons  from  Justice's  court.  Morgridge  v. 
Stoefer  [N.  D.]  104  N.  W.  1112. 

29.  But  such  an  amendment  will  not  re- 
late back  to  the  date  of  the  issuance  of  the 
summons  so  as  to  prevent  the  bar  of  Uie 
statute  of  limitations,  especially  where  Sia 
plaintiff  does  not  rely  on  his  amendment  but 
issues  an  alias  summons.  Blmen  v.  Chi- 
cago, B.  &  Q.  R.  Co.   [Neb.]   105  N.  W.  987. 

30.  M.  Fisher,  Sons  &  Co.  v.  Crowley,  57 
W.  Va.  312,  50  S.  B.  422. 

31.  Such  an  amendment  relates  back  to 
the  date  of  the  issuance  of  the  summons  so 
as  to  prevent  the  bar  of  the  statute  of  limit- 
ations. Barker  Co.  v.  Central  West  Inv.  Co. 
[Neb.]  105  N.  W.  985. 

32.  Year  and  a  half  delay,  after  filing 
answer,  in  moving  to  amend  so  as  to  change 
action  from  one  against  defendants  repre- 
sentatively to  one  against  th-em  individually, 
held  not  to  constitute  laches,  the  case  never 
having  been  put  on  the  calendar  and  not 
having  been  moved  by  either  party.  Kerri- 
gan V.  Peters,  108  App.  Div.  292,  95  N.  T.  S. 
723. 

33.  Kerrigan  v.  Peters,  108  App.  Div.  292, 
95  N.  T.   S.  723. 

34.  See  4  C.  L.  IDS  3.     ' 

35.  West  V.  Lehmer  [La.]  38  So.  969. 
See  infra.  Waiver  of  Irregularities  or  Lack  of 
Process. 

36.'    See  4  C.  L.   1083. 

37.     The    grounds    of    objection    must    be 
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is  apparent  from  an  inspection  of  the  record,  should  be  taken  advantage  of  by  mo- 
tion/* but  where  the  objection  is  founded  upon  extrinsic  facts,  such  facts  must  be 
pleaded  in  abatement  /®  but  a  plea  in  abatement  to  the  action  is  not  the  proper  meth- 
od of  making  objection  to  suiBciency  of  the  service  on  a  corporation  by  service  on  its 
agent.*"  The  proper  method  in  such  case  is  a  motion  to  quash.*^  An  objection  to 
a  variance  between  the  summons  and  declaration  must  be  raised  by  motion  to  dis- 
miss or  plea  in  abatement,  and,  not  being  so  raised,  is  deemed  to  have  been  waived.*'' 
Objections  to  the  service  cannot  be  raised  by  demurrer.*^  Process  will  not  be  quash- 
ed on  a  rule  supported  by  defensive  matter.**  Defendant's  privilege  from  service  of 
a  summons  should  be  asserted  upon  an  application  to  get  rid  of  the  service  rather 
than  by  any  plea  or  defense  in  connection  with  the  merits  of  the  action,*'  and  his 
remedy  on  the  court's  refusal  to  set  aside  a  defective  service  is  by  appeal.*"  Insuf- 
ficient service  may  in  New  Jersey  be  attacked  in  chancery  by  plea  to  the  jurisdic- 
tion on  special  appearance,*'  but  it  is  not  a  common  practice  in  other  jurisdictions.** 
A  bill  of  review  or  rehearing  is  proper  where  there  has  been  no  legal  service.** 
A  defect  as  to  the  return  day  may  be  reached  in  a  direct  proceeding  in  the  same 
action  to  reverse  the  judgment  for  error  of  the  trial  court  in  refusing  to  quash.'* 
A  judgment  entered  on  a  void  service  may  be  set  aside  on  motion."^  Such  a  motion 
is  not  addressed  to  the  discretion  of  the  court  and  must  be  sustained  by  clear  and 


specifically   stated.     Smith   v.   Delane    [Neb.] 
104   N.    W.    1054. 

38.  Willard  V.  Zehr.  215  111.  148,  74  N.  K. 
107.  Not  by  plea  in  abatement.  Thomasson 
V.  Mercantile  Town  Mut.  Ins.  Co.,  114  Mo. 
109,  89  S.  W.  564.  As  where  the  return  in  an 
action  against  a  corporation  shows  service 
on  an  individual  instead  of  on  the  company 
by  service  on  the  individual  as  agent.  Penn- 
sylvania Casualty  Co.  v.  Thompson,  123  Ga. 
240,   51  S.  B.  314. 

39.  Putnam  Lumber  Co.  v.  Ellis-Young 
Co.  [Fla.]  39  So.  193.  A  plea  in  abatement 
that  the  defendant  was  not  at  the  time  he 
was  served  a  resident  of  the  state,  or  volun- 
tarily in ,  the  county  where  the  service  was 
made,  but  "was  there  under  arrest  and  had 
been  brougnt  from  his  home  in  another  state 
upon  a  c*pias  issued  out  of  the  county  in 
which  the  service  was  made,  without  stating 
that  defendant  was  not  properly  charged 
with  the  crime  for  which  he  was  arrested 
and  brought  into  said  county,  was  held  in- 
sufficient, and  the  insufficiency  was  not  cured 
by  additional  averments  that  the  indictment 
was  wrongfully,  etc.,  procured  for  the  pur- 
pose of  bringing  him  into  the  said  county, 
etc.,  without  stating  the  facts  upon  which 
the  conclusion  alleged  was  based.  Willard 
v.  Zehr,  215  111.  148,  74  N.  E.  107.  See  ante, 
§   4    A,  Upon  Nonresidents,  etc. 

An  objection  to  a  plea  In  abatement  which 
attempts  to  raise  the  Issue  as  to  me  bona 
fides  of' an  indictment,  and  arrest  by  which 
the  defendant,  a  nonresident,  was  brought 
into  tlie  state  and  county  and  served  with 
the  civil  process,  that  such  plea  does  not 
allege  the  facts  showing  that  the  indictment 
and  arrest  were  fraudulent,  goes  to  the  sub- 
stance of  the  plea  and  may  be  made  by  gen- 
eral demurrer.  Willard  v.  Zehr,  215  111.  148, 
74  N.  E.  107. 

40.  Indiana  Nitroglycerine  &  Torpedo  Co. 
V   Lippencott  Glass  Co.  [Ind.]  75  N.  E.  649. 


41.  In  this  way  the  plaintiff  may  have  an 
alias  writ,  which  he  could  not  have  if  the 
action  were  abated.  Indiana  Nitroglycerine 
&  Torpedo  Co.  v.  Lippencott  Glass  Co.  [Ind.3 
75  N.  E.   64  9.  ' 

42.  Held  waived  "where  demurrer  was  fil- 
ed. Wabash  R.  Co.  v.  Barrett,  117  111.  App. 
315.       . 

43.  In  bankruptcy  proceedings.  In  re 
Seaboard  Fire  Underwriters,   137   P.   987. 

44.  Rule  to  show  cause  with  an  affidavit 
setting  up  res  adjudicata.  Bruner  v.  Pinley, 
211  Pa.  74,   60  A.  488. 

45.  People  v.  Smith  [N.  T.]  76  N.  E.  925, 
rvg.   106  App.  Div.   613,   95  N.  T.  S.    1162. 

46.  Prohibition  does  not  lie.  Code  Civ. 
Proc.  §§  3053,  3057,  considered.  People  v. 
Smith  [N.  Y.]  76  N.  E.  925,  rvg.  106  App.  Div. 
C13,  95  N.  Y.  S.   1162. 

47.  Motion  to  set  aside  is  not  exclusive, 
but  defendant  so  pleading  may  be  required  to 
stand  by  his  plea  and  forego  trial  of  merits. 
Groel  V.  United  Elec.  Co.  [N.  J.  Eq.]  60  A. 
822. 

48.  Groel  v.  United  Elec.  Co.  [N.  J.  Eq.J 
60  A.    822. 

49.  Code  1899,  c.  124,  §  14.  Where  the  de- 
fendant has  not  been  served  in  the  state  and 
has  not  appeared,  he  is  not  required  by  this 
statute  to  appear  openly  in  the  state  as  a 
prerequisite  to  the  right  to  file  his  bill  of  re- 
view, such  prerequisite  being  necessary  only 
in  attachment  where  the  defendant  is  pro- 
ceeded against  by  publication  and  does  not 
appear  and  make  defense.  Johnson  v.  Lud- 
wick  [W.  Va.]  62  S.  E.  489. 

50.  M.  Fisher,  Sons  &  Co.  v.  Crowley,  57 
W.  Va.  312,  50  S.  E.  42-2. 

51.  No  affidavit  of  the  merits  is  necessary 
in  support  of  a  motion  to  set  aside  a  default 
judgment  entered  upon  void  service.  Ben- 
nett V.  Supreme  Tent  of  Knights  of  Macca- 
bees of  the  World  [Wash.]  82  P.  744.  See 
Judgments,  6  C.  L.  214. 
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satisfactory  eTidence/^  and  a  court  will  not  set  aside  a  decree  OH  the  ground  that  it 
is  void  for  want  of  service,  without  notice  to  the  parties  to  be  affected  and  a  chance 
to  be  heard.^'  A  judgment  without  legal  service  may  be  enjoined,'*  and  where  a 
judgment  is  entered  upon  a  void  process,  a  direct  action  may  be  maintained  to  set 
it  aside  ;'^''  but  a  domestic  judgment,  regular  on  its  face,  cacmot  be  collaterally  at- 
tacked for  want  of  process  of  service. "^^  A  foreign  judgment,  however,  may  be  col- 
laterally attacked  on  the  ground  that  there  was  no  service  of  process  on  the  def end- 
afiit,'^  and  this  does  not  violate  the  comity  between  the  states  or  the  provision  of  the 
Federal  constitution  requiring  full  faith  and  credit  to  be  given  to  the  judicial  pro- 
ceedings of  sister  states."' 

Waiver  of  irregularities  or  lack  of  process.^^ — Process  and  service  or  defects 
thereia  are  waived  by  appearance  and  answer  to  the  merits,""  or  by  entering  appear- 
ance generally  and  demurring  to  the  petition,"^  or  by  demurrer  and  answer.*^ 
Where  the  defendant  in  an  attachment  proceeding  withdraws  a  motion  to  set  aside 
the  service,  and  asks  for  and  obtains  time  to  answer,  this  is  a  submission  to  the  ju- 
risdiction of  the  court."'  Giving  bond  in  replevin  is  such  an  appearance  as  waives 
service  or  defects  in  the  process."*  So,  also,  the  giving  of  an  appeal  bond  is  a  waiv- 
er of  any  question  as  to  the  jurisdiction  of  the  appellate  court,  and  such  court  will 
not  consider  the  refusal  of  the  lower  court  to  quash  the  summons  where  the  case  is 
tried  de  novo  on  appeal,""  but  not  so  where  the  appellate  court  sits  as  a  court  of  er- 


52.  Evidence  held  insufficient  to  show 
that  defendant  was  not  served.  Matehett  v. 
Liebig-  [S.  D.]  105  N.  JV.  170.  See  Judgments, 
6   C.  L.   214. 

53.  Divorce.  See  Ball.  Ann.  Codes  &  St. 
§  48S6a.     Dwyer  v.  Nolan   [Wash.]    82  P.  756. 

54.  But  the  injunction  will  not  be  granted 
where  it  is  not  alleged  and  proved  that  the 
complainant  has  a  meritorious  cause  of  ac- 
tion. Meyer  v.  "Wilson  [Ind.]  76  N.  E.  748. 
See  ante  §  6,  Impeachment  or  Contradiction 
of  Return. 

55.  Where  the  action  is  to  set  aside  a 
judgment  of  a  justice  of  the  peace  on  the 
ground  that  he  was  not  a  justice  de  jure  or 
de  facto,  the  complaint  must  declare  that 
the  justice  was  not  elected  at  the  gener,al 
election  preceding  and  has  not  duly  qualified. 
Kane  v.  Arneson  Mercantile  Co.,  94  Minn. 
451,   103  N.  W.   218. 

56.  A  plea  to  a  ■writ  of  scire  facias  to  re- 
vive a  judgment,  denying  service  in  the  orig- 
inal action,  is  a  collateral  attack  on  the  orig- 
inal judgment  and  inadmissible.  King  v. 
Davis.  137  F.  198,  Id.,  137  F.  222.  See  6  C. 
L.  247.  Where,  by  statute,  repugnant  pleas 
may  be  filed,  a  plea  in  scire  facias  to  revive 
a  default  judgment  denying  service  as  al- 
leged in  the  return  Is  not  rendered  improp- 
er because  another  plea  is  filed  at  the  same 
time  denying  the  authority  of  the  person 
who  made  the  service.  See  Code  Va.  1887, 
§  3264  (Code  1904,  p.  1718).  King  v.  Davis, 
137  F'.  198. 

57.  Order  made  after  final  decree  tn  di- 
vorce case  requiring  the  mother  of  an  infant 
to  whom  the  custody  had  been  granted,  to 
surrender  the  custody  thereof  to  the  grand- 
father. In  re  Gulp  [Cal.  App.]  83  P.  89. 
Where  a  foreign  judgment  is  sued  on,  the  de- 
fendant may  defend  on  the  ground  that  there 
was  no  service  of  process  in  the  suit  in 
which  the  judgment  was  obtained  where  the 


transcript  of  such  judgment  fails  to  show 
affirmatively  that  the  court  had  jurisdiction. 
Splker  V.  American  Relief  Soc.  [Mich.]  12 
Det.  Leg.  N.  143,   103  N.   W.   611. 

58.  In   re  Culp    [Cal.  App.]    83  P.   89. 

59.  See  4  C.   L.    1083. 

60.  Greenwood  Loan  &  Guarantee  Ass'n  v. 
Williams,  71  S.  C.  421,  51  S.  E.  272;  Brewster 
V.  State  [Tex.  Civ.  App.]  13  Tex.  Ct.  j^ep. 
685,  88  S.  W.  858.  Summons  from  directors 
of  unincorporated  association.  Williamson  v. 
Randolph,  48  Misc.  96,  96  N.  T.  S.  644.  Gen- 
eral appearance  waives  irregularity  In  ob- 
taining an  order  of  publication.  Landram  v. 
Jordan,  25  App.  D.  C.  291.  Service  at  a 
wrong  place  is  waived  by  voluntary  appear- 
ance. Stamey  v.  Barkley,  211  Pa.  313,  60  A- 
991.  Where  a  notice  to  answer  InBorsed  on 
a  bill  in  equity  gives  15  instead  of  30,  and 
a  motion  to  dismiss  the  bill  signed  by  an 
attorney  at  law  gives  as  reasons:  First 
that  the  notice  is  deiecuve,  and  second,  that 
the  bill  sets  forth  no  cause  entitling  plain- 
titC  to  relief,  the  motion  thus  signed  will 
be  considered  a  general  appearance.  Tay- 
lor V.  McCafterty,  27  Pa,  Super.  Ct.  122.  See 
Appearance,  5  C.  L.  248. 

61.  Election  contest.  Quartler  v.  Dowlat, 
219  111.  326,  76  N.  E.   371. 

62.  Defendant  claimed  that  he  was  a  non- 
resident and  had  been  served  only  by  publi- 
cation. Ennis  Brown  Co.  v.  Hurst  [Cal. 
App,]  82  P.  1056.  A  general  appearance  and 
demurrer  to  the  petition  in  an  election  con- 
test waives  all  objections  to  the  sufficiency 
of  the  service  of  the  summons,  and  the  right 
to  afterwards  enter  a  special  appearance  to 
object  to  the  jurisdiction  of  the  court  over 
defendant's  person.  Quartier  v.  Dowiat,  219 
111.  326,  76  N.  E.  371. 

63.  Lebensberger  v.  Scofield  [C.  C.  A.]  139 
F.    380. 

64.  Fowler  v.   Fowler   [Okl.]   82  P.   923. 
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ror.'°  Objection  to  the  service  is  not  waived  by  a  special  appearance  to  sdt  the  serv- 
ice aside/^  nor  by  a  general  appearance  in  support  of  a  motion  to  set  aside  a  default 
judgment  entered  upon  such  service/*  nor  by  filing  a  demurrer  after  protesting 
against  the  jurisdiction  of.  the  court  for  want  of  legal  service,"'  nor  by  pleading  to 
the  merits  after  the  overruling  of  a  motion  to  quash  to  which  exception  has  been  tak- 
en and  made  a  part  of  the  record,'"  nor  by  pleading  to  the  merits  after  filing  a  plea 
in  abatement  for  want  of  service.'^     One  may  by  agreement  waive  defects.'* 

§  8.  Privilege  and  exemptions  from  service.''^ — The  following  persons  are 
exempt  from  service  in  civil  suits:  Officers  of  foreign  corporations  temporarily  in 
the  state,'*  foreign  parties  to  suits  who  are  in  the  state  in  attendance  on  court,"' 
nonresidents  brought  into  the  state  by  any  fraudulent  artifice  or  device  in  order  to 
obtain  service  in  a  civil  suit,"  witnesses  from  other  states  while  in  attendance  on 
court."  The  exemption  of  parties  and  witnesses  from  other  states  extends  not  only 
to  the  time  during  which  they  are  actually  in  attendance  on  the  court,  but  the  time 
necessary  for  coming  and  going,'*  but  the  exemption  of  a  witness  from  another  state 


65.  Appeal  to  district  court.  Fowler  v. 
Fowler  [Okl.]   82  P.  923. 

66.  Fowler  v.   Fowler   [Okl.]    82  P.   923. 

67.  Such  an  appearance  does  not  pre- 
clude a  -motion  to  remove  to  the  Federal 
court.  Johnson  v.  Computing  Scale  Co.,  133 
F.  339;  Dexter  v.  Lichliter,  24  App.'  D.  C. 
222.  Where  an  unauthorized  personal  serv- 
ice is  attempted  to  be  had  on  a  nonresident, 
while  without  the  jurisdiction,  the  lat- 
ter has  the  right  to  appear  special- 
ly, and  attacking  such  service  and  such  ap- 
pearance will  not  operate  as  a  waiver  of  his 
rig-hts.  Id.  In  an  action  under  D.  C.  Code 
§  1531,  being  an  adaptation  of  the  equitable 
remedy  of  interpleader,  personal  service  be- 
ing made  upon  a  nonresident  Tvhile  without 
the  Jurisdiction,  the  iiling  of  an  affidavit, 
by  defendant  not  entitled  in  the  cause,  al- 
leging no  defense  to  the  action  and  asking 
for  no  relief,  but  containing  proof  only  of 
his  actual  residence  at  the  time  of  the  at- 
tempted service  upon  him,  has  not  the  effect 
of  a  general  ?.ppearance.  Id.  It  is  not  nec- 
essary for  th-e  defendant  in  appearing  in  a 
court  of  record  to  quash  a  defective  sum- 
mons to  cause  the  record  to  recite  that  his 
appearance  is  for  that  purpose  only  in  order 
to  avoid  a  waiver  of  the  defect.  In  such 
case,  whether  the  appearance  is  general  or 
special  is  to  be  determined  by  the  record  as 
it  stands  at  the  time  the  motion  is  made. 
M.  Fisher,  Sons  &  Co.  v.  Crowley,  57  VF.  Va. 
312,  50  S.  B.  422.  Where  a  person  describ- 
ing himself  as  the  attorney  of  a  Are  insur- 
ance company,  which  is  a  party  defendant, 
makes  a  full  and  elaborate  aiHdavit  of  de- 
fense invoking  every  form  of  legal  defense, 
except  irregularity  of  service  of  summons, 
the  company  cannot  afterwards  allege  that 
an  appearance  filed  by  such  person  was  an 
appearance  de  bene  esse  for  the  purpose  of 
having  the  service  of  the  summons  set  aside. 
Southern  Bldg.  &  L.  Ass'n  v.  Pennsylvania 
Fire  Ins.  Co.,  23  Pa.  Super.  Ct.  88.  See  Ap- 
pearance,  5   C.   L.    248. 

68.  Bennett  v.  Supreme  Tent  of  Knights 
of  Maccabees  of  the  World  [Wash.]  82  P. 
744. 

6».  And  where  the  court  errs  in  refusing 
to   dismiss  for  want  of  sufficient  service,   it 


has  no  Jurisdiction  to  pass  on  the  demurrer. 
Medical  College  of  Georgia  v.  Rushing  [Ga.] 
52  S.  F.  333. 

70.  Summons  returned  to  a  day  not  al- 
lowed by  law.  M.  Fisher,  Sons  &  Co.  v. 
Crowley,  57  W.  Va.  312,  50  S.  E.  422;  Duke 
v.  Duke  [N.  J.  Eq.]   62  A,  471. 

71.  See  Acts  1897,  p.'  277,  c.  121,  §§  1,  2, 
Thach  V.  Continental  Travelers'  Mut.  Ace. 
Ass'n,  114  Tenn.  271,  87  S.  W.  255.  4.  de- 
fendant does  not  waive  objection  to  the  Ju- 
risdiction by  answering,  after  his  motion  to 
quash  the  service  and  his  plea  in  abatement 
to  the  Jurisdiction  have  been  overruled  and 
he  has  been  ordered  to  answer.  Duke  v. 
Duke  [N.  J.  Eq.]  62  A.  471.  But  see  ante,  §  6, 
Waiver  of  Irregularities. 

72.  Agreement,  "We  agree  that  the  sum- 
mons •  *  *  was  served  •  •  •  and  defendant 
waives  all  irregularities  in  the  same,"  held 
to  waive  any  irregularity.  Ammons  v. 
Brunswiok-Balke-Collender  Co.  [C.  C.  A.] 
141  F.   570,   afg.    [Ind.  T.]   82  S.   W.   937. 

73.  See    4    C.    L..    1084. 

74.  Johnson  V.  Computing  Scale  Co.,  139 
F.  339.  A  secretary  of  a  foreign  corpora- 
tion is  exempt  from,  service  as  such  while 
temporarily  in  the  state,  such  secretary  not 
having  transacted  business  in  the  state. 
Southern  Sawmill  Co.  v.  American  Hard 
Wood  Lumber  Co.    [La.]    38   So.   977. 

7.5.  Martin  v.  Bacon  [Ark.]  88  S.  W.  863. 
Where  the  president  of  a  foreign  corpora- 
tion Is  in  the  state  in  attendance  on  a  trial, 
he  is  exempt  from  service  as  president  until 
a  reasonable  time  has  elapsed  in  which  to 
allow  him  to  depart  from  the  state.  Kin- 
sey  v.  American  Hardwood  Mfg.  Co.,  94  N.  T. 
S.    455. 

76.  As  where  the  nonresident  is  arrested 
upon  a  fraudulent  indictment.  Kurd's  Rev. 
St.  111.  1903,  c.  110,  I  2.  Willard  v.  Zehr,  215 
111.  148,  74  N.  B.  107.  See  ante,  §  4  A,  Up- 
on Nonresidents  and  Their  Agents,  and  §  7. 
How  Objections  Made. 

77.  Even  a  witness  in  his  own  behalf  is 
exempt.  Martin  v.  Bacon  [Ark.]  88  S.  W. 
863.  A  party  attending  court  in  order  to 
avoid  a  forfeiture  of  a  bail  bond  is  within 
the  spirit  of  the  ru^e  exempting  witnesses 
and    parties    from    other    states.     Id. 
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is  personal,  and  does  not  preclude"  service  in  a  suit  against  him  in  a  representative  ca- 
pacity.''* In  Kentucky  a  resident  of  one  county  attending  court  in  another  county 
in  obedience  to  a  subpoena  or  returning  therefrom  is  exempt  from  service,*'  but  a 
nonresident  of  the  state  brought  into  the  state  and  a  certain  county  under  arrest 
for  a  crime  is  not  exempt  from  service  in  a  civil  suit,*^  unless  the  arrest  is  a  mere 
trick  or  subterfuge  to  get  bim  in  the  county  in  order  to  obtain  the  service.'^ 
§  9.     Abuse  of  process^'  is  treated  elsewhere.** 

Pboduction  of  Documents,  see  latest  topical  index. 

PROFANITY  AND  BLASPHEMY.ss 

TJse  of  profane  language  in  the  presence  of  females  does  not  constitute  "dis- 
turbing the  peace  in  a  loud  and  boisterous  manner  or  by  offensive  conduct,"  in  the 
absence  of  an  averment  that  the  peace  of  the  person  hearing  it  was  thereby  disturb- 
ed.** On  a  prosecution  for  using  profane  language  in  the  "presence"  of  a  female, 
an  instruction  authorizing  conviction  if  it  was  used  in  her  "hearing"  was  sustain- 
ed.*' Where  defendant,  on  a  trial  for  using  profane  language,  denies  that  he  ever 
swore,  proof  of  the  use  of  profanity  by  him  on  other  occasions  is  admissible.** 

Pbofebt,  see  latest  topical  index. 


PROHIBITION,  WRIT  OF. 

§  2.     Practice   and   Frocednre    (1106). 


of  I 


S  1*     Nature,    Function,    and    Occasion 
Remedy   (1102). 

§  1.     Nature,  function,  and  occasion  of  remedy.^" — A  writ  of  prohibition  lies 
only  where  there  is  a  want  of  jurisdiction,""  or  where  a  court  or  judge  or  other  tri- 


78.  Martin  v.  Bacon  CArk.]  88  S.  W.  8S3. 

79.  Especially  as  the  statutes  of  Ken- 
tucky (St.  1903,  §  3846)  provide  that  where 
personal  representatives  reside  out  of  the 
state  they  shall  be  removed,  thus  contem- 
plating that  such  a  representative  shall  re- 
side in  the  state.  Such  representative  can- 
not, therefore,  while  exercising  his  office, 
plead  his  exemption  from  service  in  a  suit 
apainst  him  in  his  representative  capacity. 
Linn  v.  Hagan's  Adm'x,  27  Ky.  L.  R.  996,  87 
S.  W.  763;  Linn  v.  Hagan's  Adm'x,  27  Ky.  L. 
R.   1113,   87   S.   W.   1101. 

SO.  Civ.  Code  Prac.  §  542.  But  this  stat- 
ute refers  only  to  the  venue  and  when  a 
party  is  properly  sued  in  his  own  county 
or  in  a  county  where  the  court  would  other- 
wise have  jurisdiction,  he  may  be  served 
while  attending  court  in  such  county  in 
obedience  to  a  subpoena.  Dinn  v.  Hagan's 
Adm'x,  27  Ky.  Li.  R.  996,  87  S.  W.  763;  Linn 
V.  Hag-an's  Adm'x,  27  Ky.  L.  R.  1113,  87  S. 
W.   1101. 

81.  Willard  v.  Zehr,  215  III.  148,  74  N.  E. 
107. 

82.  Plea  in  abatement  held  insufficient  to 
raise  the  issue  as  to  the  bona  fides  of  the 
arrest,  etc.  Willard  v.  Zehr,  215  111.  148,  74 
N.  B.  107.  See  ante  §  4  A,  Upon  Nonresi- 
dents or  Their  Agents,  and  §  7,  How  Ob- 
jections   Made. 

83.  See   4  C.  L.  1084. 

84.  See  Malicious  Prosecution  and  Abuse 
of  Process,  Special  Article,  4  C.  I*  470,  sup- 
plemented in  6  C.  U   490. 


Ex   parte    Boynton    [Cal.    App.]    82    P. 
Roberts  v.  State,  123  Ga.  505,  51  S.  B. 


85.  See  also,  Disorderly  Conduct,  5  C.  L. 
1023;  Indecency,  Lewdness  and  Obscenity,  6 
C.  L.    1776. 

86. 
90. 

87. 
505. 

88.  Lampkin  v.  State  [Tex.  Cr.  App.]  85 
S.  W.   803. 

89.  See  4  C.  L.  1084. 

NOTE.  Eicfinitioni  The  writ  of  prohibi- 
tion is  one  which  commands  the  person  to 
whom  it  is  directed  not  to  do  something 
which  the  court  is  informed  he  is  about  to 
do.  It  will  not  lie  after  the  cause  is  end- 
ed. United  States  v.  Hoffman,  4  Wall.  [U. 
S.]  158,  18  Law.  Ed.  354;  State  v.  Burckhartt, 
3  West.  Rep.  806,  87  Mo.  533;  Ex  parte  Gor- 
don, 104  U.  S.  516,  26  Law.  Ed.  814.  Prohi- 
bition does  not  lie  to  restrain  an  inferior 
tribunal,  after  its  judgment  has  been  given 
and  fully  executed.  Haldeman  v.  Davis,  28 
W.  Va.  324.  It  cannot  be  assumed  that  any 
tribunal  will  act  in  a  matter  over  which  it 
has  no  jurisdiction,  and  until  it  has  done 
some  act  to  indicate  its  intention  to  do  so, 
prohibition  will  not  lie.  Romberger  v. 
Water  Valley,  63  Miss.  218.  It  will  not  issue 
to  restrain  the  execution  of  a  judgment  un 
less  it  clearly  appears  that  the  court  is  with- 
out jurisdiction.  State  v.  Lapeyrollerie,  38 
La.  Ann.  264.  Nor  will  it  lie  to  restrain  a 
superior  court  from  proceeding  in  a  matter 
alleged  to  be  In  excess  of  its  jurisdiction,  un- 
less the  attention  of  the  superior  court  has 
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bunal  is  proceeding  in  excess  of  the  jurisdiction  conferred."^  The  remedy  is  usual- 
ly preventive  rather  than  corrective/^  and  will  not  lie  to  correct  anticipated  errors 
in  matters  of  which  a  court  has  jurisdiction  ;*'  but  where  an  inferior  court  has  act- 
ed in  excess  of  its  jurisdiction,  but  something  remaing  to  be  done  to  give  full  effect 
to  its  judgment,  the  writ  may  be  granted  not  only  to  prevent  further  illegal  action 
but  also  to  undo  what  has  been  done."* 


first  been  called  to  the  alleged  excess  of  the 
jurisdiction.  Baughman  v.  Calaveras  Co.  Su- 
per. Ct.,  72  Cal.  572. — From  note  Walcott  v. 
Wells   [Nev.]    9  L.   R.  A.   59. 

80.  People  V.  Davy,  105  App.  Div.  598,  94 
N.  Y.  S.  1037.  Prohibition  Is  used  to  prevent 
a  court  from  exercising  a  jurisdiction  it  does 
not  possess.  Tehan  v.  Brown  [Mass.]  77  N. 
B.  313.  In  New  York,  writ  of  prohibition 
may  issue  out  of  supreme  court  to  restrain  a 
judge  or  party  from  further  proceeding  in 
the  action  or  special  proceeding  complained 
of.  Code  Civ.  Proc.  §§  2091-2096.  People 
v.  Trial  Term,  Part  1  (Cr.  Br.),  of 
Supreme  Ct.  for  New  York  County  [N. 
Y.]  76  N.  E.  732.  Civ.  Code,  §  3423  pro- 
hibits an  injunction  to  prevent  a  legislative 
act  by  a  municipal  corporation.  Hence,  pro- 
hibition lies  to  prevent  a  court  of 
equity  from  restraining  a  board  of  super- 
visors from  acting  on  an  application  for 
formation  of  a  reclamation  district.  Glide 
v.  Superior  Court  of  Yolo  County,  147  Cal. 
21,  81  P.  225.  Judge  of  circuit  court  has  no 
jurisdiction  to  issue  writ  of  prohibition 
against  city  council  to  prevent  removal  of 
police  officers.  Hence,  supreme  court  of  ap- 
peals will  issue  writ  prohibiting  circuit 
judge  from  proceeding  further  with  a  rule 
to  show  cause.  Campbell  v.  Doolittle  [W. 
Va.j  52  S.  E.  260.  Prohibition,  is  the  proper 
remedy  to  prevent  a  city  police  judge  from 
taking  jurisdiction  of  an  offense'  commit- 
ted in  territory  not  legally  annexed  to  the 
city.  City  of  Bardstown  v.  Hurst  [Ky.]  89  S. 
M^.  147.  Although  disqualification  of  the 
judge  of  a  superior  court  deprives  him  of 
authority  to  render  ju-dgment  in  any  action 
In  that  court,  it  does  not  take  from  the  court 
jurisdiction  in  a  cause  properly  brought  in 
that  county.  Dakan  v.  Superior  Ct.  of  Santa 
Cruz  County  [Cal.  App.]   82  P.  1129. 

91.  People  V.  Davy,  106  App.  Div.  598,  94 
N.  Y.  S.  1037.  The  writ  should  not  issue  un- 
less it  clearly  appears  that  the  inferior  court 
is  about  to  exceed  its  jurisdiction.  United 
States  v.  Scott,  35  App.,D.  C.  88.  Prohibition 
is  granted  only  when  the  proceedings  of  the 
Inferior  tribunal  are  without  or  in  excess  of 
its  Jurisdiction.  Dakan  v.  Superior  Ct.  of 
Santa  Cruz  County  [Cal.  App.]  82  P.  1129. 
Rev.  St.,  §  4929  does  not  authorize  suspen- 
sion of  an  attorney  on  mere  production  of 
the  record  of  his  conviction  pending  his 
appeal,  with  stay  of  execution,  and  prohibi- 
tion will  issue  when  the  circuit  court  indi- 
cates an  intention  to  take  such  action. 
State  V.  Sale,  188  Mo.  493,  87  S.  W.  967. 
Prohibition  lies  to  prevent  the  circuit  and 
county  court  judges  from  proceeding  further 
in  an  injunction  proceeding  to  restrain  a 
county  officer  from  refusing  to  allow  inspec- 
tion of  his  books,  sipce  those  courts  may 
punish  as  for  contempt  disobedience  of  law- 
ful  orders   they   may  make,   and   this   is   an 


adequate  remedy.  McWilliams  v.  Burnes 
[Mo.  App.]    90  S.  W.  735. 

9a.  People  V.  District  Ct.  of  Denver,  33 
Colo.  293,  80  P.  908. 

93.  Prohibition  cannot  be  used  to  correct' 
anticipated  errors,  but  will  issue  only 
when  the  inferior  tribunal  is  proceeding  or  is 
about  to  proceed  in  excess  of  its  Jurisdic- 
tion. Klnard  v.  Police  Court  of  City  of 
Oakland  [Cal.  App.]  83  P.  175.  Prohibition 
will  not  issue  to  an  inferior  tribunal  unless 
it  is  acting  or  is  about  to  act  in  excess  of 
Vts  jurisdiction.  Code  Civ.  Proc.  I  1102. 
Raine  v.  Dawlor  [Cal.  App.]  82  P.  688. 
V^here  allegations  for  injunction  conferred 
jurisdiction  on  court,  prohibition  would  not 
lie  -to  prevent  continuance  of  the  injunc- 
tion. Sanders  v.  Emmer  [La.]  39  So.  631. 
Though  the  granting  of  an  appeal  would 
be  illogical  and  inconsistent  with  previous 
rulings,  prohibition  would  not  lie  to  pre- 
vent It.  Xavier  Realty  v.  Louisiana  R.  & 
Nav.  Co.,  114  La.  484,  38  So.  427.  Where  the 
subject  matter  is  within  the  jurisdiction  of 
the  circuit  court,  prohibition  will  not  issue 
to  prevent  its  taking  jurisdiction  on  the 
ground  that  it  may  erroneously  decide  that 
the  petition  Is  sufficient.  The  sufficiency  of 
the  pleading  is  for  the  circuit  court.  State 
V.  Gates,  190  Mo.  540,  89  S.  W.  881.  Pro- 
hibition will  not  be  allowed  to  guard 
against  a  future  apprehended  error  of  an 
inferior  court  against  which,  if  the  error 
should  be  committed,  there  would  be  an 
adequate  remedy  by  appeal.  People  v. 
Smith  [N.  Y.]  76  N.  E.  925.  It  will  not  lie, 
where  the  court  has  jurisdiction,  to  prevent 
an  erroneous  exercise  of  its  jurisdiction. 
State  v.  District  Ct.  of  Second  Judicial  Dist., 
32  Mont.  394,  80  P.  673.  Where  a  motion  is 
made  to  strike  an  answer  from  the  flies 
under  Code  Civ.  Proc.  §  3306,  and  the  court 
is  considering  that  motion,  of  which  it  has 
Jurisdiction,  prohibition  will  not  lie  to  re- 
strain it  from  exercising  such  jurisdiction 
on  the  ground  that  §  3306  is  invalid.  Id. 
An  allegation  that  an  election  contestant 
did  not  comply  with  Rev.  St.  1899,  §§  7180, 
7182,  requiring  a  statement  of  election  ex- 
penses to  be  filed,  is  not  ground  for  a  writ 
prohibiting  the  circuit  court  from  proceed- 
ing with  an  election  contest,  since  the  eftect 
of  failure  to  comply  with  such  law,  and  the 
question  whether  there  was  a  noncompli- 
ance is  for  the  circuit  court.  State  v.  Taylor 
[Mo.]  91  S.  W.  917.  The  supreme 
court  will  not  prohibit  the  circuit  court 
from  proceeding  in  an  election  contest, 
though  the  notice  of  the  contest  appears 
to  the  higher  court  to  be  defective  where 
the  defects  are  remediable,  since  the  cir- 
cuit court  has  jurisdiction  of  such  contests 
by  Const,  art.  8,  §  9,  and  Rev.  St.  1899,  ? 
7029.  State  v.  Hough  [Mo.]  91  S.  W.  905. 
On  application  to  prohibit  the  circuit  court 
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The  writ  does  not  issue  as  a  matter  of  right,  but  only  in  the  sound  discretion,  of 
the  court"'  in  cases  of  supreme  necessity,  where  the  grievance  cannot  be  redressed  by 
ordinary  proceedings  at  law  or  in  equity,  or  by  appeal."*  Prohibition  is  therefore 
inappropriate  where  there  is  an  adequate  remedy  by  appeal,"'  writ  of  error,  or  cer- 


fro.ni  ordering  the  ballot  boxe*s  opened,  the 
supreme  court  will  not,  therefore,  decide 
whether  the  preliminary  proof  has  been 
sufficient   to   warrant   such   order.     Id. 

Note:  A  writ  of  prohibition  is  never  to 
be  issued  unless  it  clearly  appears  that  the 
Inferior  court  is  about  to  exceed  its  Juris- 
diction. It  cannot  be  made  to  serve  the 
purpose  of  a  writ  of  error  or  certiorari  to 
correct  mistakes  of  that  court  in  deciding 
any  question  of  law  or  fact  within  its  Juris- 
diction. Smith  V.  Whitney,  116  U.  S.  167, 
29  Law.  Ed;  601;  Ex  parte  Gordon,  104  U.  S. 
515,  26  Law.  Ed.  814;  Ex  parte  Detroit  River 
Ferry  Co.,  1-04  U.  S.  519,  26  Law.  Ed.  815;  Ex 
parte  Hagar,  104  U.  S.  520,  26  Law.  Ed.  816; 
Ex  parte  Pennsylvania,  109  U.  S.  174,  27 
Law.  Ed.  894;  State  v.  Rombauer,  99  Mo. 
216. — From  note,  Walcott  v.  Wells  [Nev.]  9 
L.  R.  A.  59. 

94.  People  V.  Dist.  Ct.  of  City  of  Denver, 
33  Colo.   293,   80  P.   908. 

95.  People  v.  Trial  Term  Part  1,  (Cr.  Br.) 
of  Supreme  Court  of  New  York  County 
[N.  T.]  7G  N.  E.  732;  People  v.  Smith  [N.  T.] 
76  N.  E.  925. 

96.  People  V.  Trial  Term  Part  1,  (Cr.  Br.) 
of  Supreme  Court  of  New  York  County 
[N.  Y.]    76  N.    E.   732. 

97.  While  a  writ  of  prohibition  will  lie 
to  an  inferior  court  where  It  is  acting  man- 
ifestly beyond  Its  jurisdiction,  such  writ 
will  issue  only  when  there  is  no  other 
remedy.  Alexander  v.  CroUott,  26  S.  Ct. 
161.  Where  defendant  in  forcible  entry  and 
detainer  claimed  to  own  the  property  and 
alleged  lack  of  Jurisdiction  of  the  justice, 
and  the  decision  of  the  justice  was  against 
him,  his  remedy  was  an  appeal  to  the  dis- 
trict court  under  New  Mexico  Code,  §  3358, 
and  not  prohibition.  Id.  The  objection 
that  there  is  another  action  pending  between 
the  same  parties  for  the  same  cause  must 
be  raised  by  demurrer  or  answer,  from  a 
ruling  upon  which  an  appeal  may  be  taken, 
hence  prohibition  does  not  lie  to  prevent  a 
judge  from  taking  jurisdiction  for  that 
reason.  Kastor  v.  Elliott  [Ark.]  91  S.  W.  8. 
Prohibition  to  police  court  to  restrain 
prosecution  for  violation  of  alleged  in- 
valid ordinance  denied,  where  petitioner 
had  been  convicted  only  once  and  had  the 
right  to  appeal.  United  States  v.  Scott,  25 
App.  D.  C.  88.  Where  there  has  been  a 
hearing  anli  submission  of  the  cause,  and  the 
Judge  has  directed  counsel  for  plaintiff  to 
draw  findings  and  the  form  of  an  inter- 
locutory decree,  prohibition  will  not  lie, 
since  an  appeal  from  such  decree  will  afford 
an  adequate  remedy.  Carr  v.  Superior  Court 
of  Monterey  County,  147  Cal.  227,  81  P.  515. 
Prohibition  will  not  issue  upon  application 
by  an  heir  to  prohibit  a  superior  court 
from  ordering  payment  of  an  inheritance 
tax  by  the  estate,  since  such  an  order  is 
appealable,  and  an  appeal  would  afford  an 
adequate  remedy.  Cross  v.  Superior  Court  of 
San   Branoisco    £Cal.   App.]    83   P.    815.     Pro- 


hibition does  not  lie  to  prevent  a  court 
from  exercising  its  jurisdiction,  in  a  pros- 
ecution of  a  misdemeanor,  on  the  ground 
that  a  dismissal  of  the  same  charge  barred 
the  prosecution,  since  the  question  whether 
or  not  the  prosecution  Is  barred,  within 
Pen.  Code,  §§  1385,  1387,  is  within  the  Juris- 
diction of  the  court,  and  defendant  has  an 
adequate  remedy  by  appeal  for  error.  Kln- 
ard  V.  Police  Court  of  City  of  Oakland  [Cal. 
App.]  83  P.  175.  On  application  for  pro- 
hibition against  a  special  circuit  judge  the 
propriety  of  his  order  in  appointing  the 
receiver  or  directing  him  to  take  charge  of 
the  property  cannot  be  inquired  into.  The 
remedy  is  by  appeal.  Dupoyster  v.  Clarke 
[Ky.]  90  S.  W.  1.  On  its  appearing  that 
there  is  an  adequate  remedy  by  appeal,  the 
writ  of  prohibition  will  be  recalled.  Barbier 
V.  Nagel  [La.]  39  So.  447.  Where  a  court  has 
jurisdiction  to  render  a  judgment  from 
which  an  appeal  lies,  prohibition  will  not 
ordinarily  issue  to  restrain  execution  of 
the  judgment.  Martel  v.  Jennings-Heywood 
Oil  Syndicate  [La.]  39  So.  705.  Where  a  de- 
fault has  been  entered  against  a  garnishee 
defendant,  and  an  interlocutory  judgment 
entered  against  him,  and  a  reference  made 
to  determine  the  amount  of  the  Judgment,  the 
defendant's  motion  to  quash  service  having 
been  previously  denied,  prohibition  does  not 
lie  to  restrain  further  proceedings.  Gorman 
V.  Calhoun  Circuit  Judge  [Mich.]  103  N.  W. 
567.  The  objection  that  service  was  had  on 
defendant  in  an  action  before  a  justice, 
while  subpoenaed  as  a  witness  in  another 
court,  cannot  be  raised  by  prohibition.  De- 
fendant should  attack  the  service  in  justice 
court,  and  if  error  was  made,  appeal.  Peo- 
ple V.  Smith  [N.  Y.]  76  N.  E.  925.  Denial  of 
a  motion  to  dismiss  an  indictment  on  the 
ground  that  defendant  had  been  compelled 
to  testify  against  himself  before  the  grand 
Jury  is  appealable  in  New  York  (Code  Cr. 
Proc.  |§  485,  517,  519,  subd.  3).  Hence  prohibi- 
tion does  not  lie  to  restrain  proceeding  with  a 
case.  People  v.  Trial  Term  Part  1  (Cr.  Br.) 
of  Supreme  Ct.  of  New  York  County  [N.  Y.] 
76  N.  E.  732;  People  v.  Davy.  105  App.  Div. 
598,  94  N.  Y.  S.  1037.  If  an  order  vacating 
a  judgment  affects  '  a  party's  substantial 
rights,  it  is  appealable,  hence  prohibition 
would  not  in  such  case  lie.  State  v.  Tall- 
man,  38  Wash.  132,  80  P.  272.  An  appeal 
front  an  order  discharging  a  writ  of  garnish- 
ment is  an  adequate  remedy,  since  a  bond 
pending  the  appeal  will  preserve  the  fruits  of 
the  garnishment,  hence  prohibition  will  not  lie 
to  restrain  such  discharge.  State  v.  Superior 
Ct.  of  King  County  [Wash.]  83  P.  14.  A 
writ  of  prohibition  cannot  be  made  a  process 
for  correction  of  errors  and  take  the  place 
of  an  appeal  or  writ  of  error.  City  of 
Grafton  v.  Holt  [W.  Va.]  52  S.  E.  21.  An 
order  made  by  a  disqualified  judge  is  not 
void  but  voidable.  Hence,  appeal,  not  pro- 
hibition, is  the  proper  remedy  in  such  case. 
Id. 
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tiorari."'  It  is  the  rule  in  Washington  that  the  adequacy  of  the  remedy  by  appeal, 
or  in  the  ordinary  course  of  law,  is  the  test  to  be  applied  in  applications  for  prohibi- 
tion, and  not  the  mere  question  of  jurisdiction  or  lack  of  jurisdiction,^'  and  that 
the  adequacy  of  the  remedy  by  appeal  does  not  depend  upon  the  mere  question  of 
delay  or  expense.^  Elsewhere  it  is  held  that  the  fact  that  the  greater  par.  >f  the  ex- 
penses of  a  proceeding  could  not  be  recovered  as  legal  costs  may  be  sufficient  to 
render  the  remedy  of  appeal  inadequate.'  Where  two  courts  of  co-ordinate  jurisdic- 
tion are  proceeding  in  suits  for  the  same  relief,  and  such  courts  have  made  conflict- 
ing orders,  prohibition  lies  to  settle  the  conflict  of  jurisdiction  and  vacate  improper 
orders,^  since  the  remedy  by  appeal  would  not  in  such  case  be  adequate.* 

The  constitutionaUty  of  a  statute  under  which  proceedings  have  been  institut- 
ed will  be  determined  upon  an  application  for  prohibition  if  the  remedy  by  appeal 
from  a  judgment  in  such  proceedings  would  not  be  adequate." 

Proliibition  will  not  issue  where  the  acts  of  the  parties  have  rendered  further 
action  by  the  court  unnecessary,*  or  where  the  threatened  action  will  not  afEect  the 
petitioner's  substantial  rights.' 

In  some  states  prohibition  will  issue  only  to  judicial  tribunals,"  and  will  not 
go 'to  control  nonjudicial  or  ministerial  acts,'  even  though  discretionary^"  or  per- 
formed by  judges.^^ 


Appeal  helA  not  adequate  remedyt  Rem- 
edy by  appeal  would  not  be  adequate  to 
correct  an  erroneous  injunction  granted  to 
prevent  consideration  by  supervisors  of  an 
application  for  formation  of  a  reclamation 
district.  Glide  v.  Superior  Ct.  of  Tolo 
County,    147   Cal.   21,    81   P.    225. 

98.  Prohibition  cannot  be  made  to  serve 
the  purpose  of  a  writ  of  error,  or  certiorari, 
to  correct  mistakes  of  law  and  fact  by  a 
court  acting  within  its  Jurisdiction.  United 
States  V.   Scott,   25  App.  D.  C.   88. 

99.  Denial  of  change  of  venue  on  ground 
of  nonresidence  is  not  a  reason  for  prohibi- 

■  tion.     Stat«     v.     Superior     Ct.     of     Spokane 
County  [Wash.]    82  P.  877. 

1.  There  must  be  something  in  the  na- 
ture of  the  action  or  proceeding  rendering 
appeal  an  inadequate  remedy.  State  v. 
Superior  Ct.  of  Spokane  County  [Wash.]  82 
P.  877.  Appeal  from  final  judgment  is  ad- 
equate remedy  for  error  in  denying  change 
of  venue  on  ground  of  nonresidence.     Id. 

a.  Ophir  Silver  Min.  Co.  v.  Superior  Ct.  of 
San  Francisco,  147  Cal.  467,  82  P.  70. 

3.  Wells  v.  Montcalm  Circuit  Judge 
[Mich.]  12  Det.  Leg.  N.  301,  104  N.  W.  318. 
Where  wife  commenced  suit  for  divorce 
and  custody  of  child,  and  process  had  been 
placed  in  an  officer's  hands,  but  had  not 
been  'served,  another  circuit-  court  had  no 
right  to  entertain  a  suit  by  the  husband 
for  similar  relief;  hence,  prohibition  should 
issue  to  restrain  the  latter  court  from  pro- 
ceeding and   to   vacate   Its   orders.     Id. 

4.  Wells  V.  Montcalm  Circuit  Judge 
[Mich.]   12  Det.  Leg.  N.  301,  104  N.  W.   318. 

5.  Bell  V.  First  Judicial  Dist.  Court  [Nev.] 
81  P.  875.  Comp.  Laws,  |§  1642-1645,  pro- 
vide that  upon  complaint  by  a  private 
complainant  for  malfeasance  of  officers  the 
matter  will  be  summarily  heard,  and  that 
if  an  order  of  removal  is  made,  the  officer 
shall    not    hold    office    pending    an    appeal 
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therefrom.  Held  an  appeal  would  not  be 
an  adequate  remedy,  and  the  constitutional- 
ity of  the  law  may  be  determined  on  ap- 
plication for  prohibition.     Id. 

6.  Where  only  issues  presented  on  ap- 
plication to  supreme  court  for  prohibition 
have  become  abstract  questions,  or  only 
such  as  are  within  appellate  jurisdiction  of 
court  of  appeals,  supreme  court  will  not 
act.  Albert  Mackie  Grocery  Co  v.  Pratt,  114 
La.  341,    38  So.   250. 

7.  If  order  vacating  a  judgment  does  not 
affect  a  party's  substantial  rights,  he  has 
no  standing  to  demand  prohibition.  State  v. 
Tallman,  38  Wash.  132,  80  P.   272. 

8.  The  writ  runs  to  courts,  not  to  Individ- 
uals, and  will  not  issue  against  civil  sheriff. 
Albert  Mackie  Grocery  Co.  v.  Pratt,  114 
La.  341.  38  So.  250.  Prohibition  will  not 
issue  to  prevent  a  member  of  a  special  tri- 
bunal, created  under  Code  1899,  c.  6,  §  15, 
to  hear  election  contests,  from  sitting  and 
acting  with  such  body,  since  it  Is  a  sub- 
ordinate legislative,  not  a  judicial  tribunal. 
McWhorter  v.  Dorr,  57  W.  "Va.  608,  50  S.  B. 
838. 

9.  In  West  Virginia  prohibition  can  go 
only  against  judicial  action,  or  quasi  ju- 
dicial action.  Campbell  v.  Doollttle  [W.  Va.] 
52  S.  B.  260.  Prohibition  does  not  lie  to 
prevent  a  county  court  from  granting  a 
liquor  license,  even  where  the  county  court 
acts  beyond  its  jurisdiction,  since  the  act  is 
not  judicial  but  administrative  In  Its  na- 
ture. Virginia-Pocahontas  Coal  Co.  v.  Mc- 
Dowell  County  Ct.    [W.   Va.]    51    S.   E.    1. 

10.  Removal  of  police  officer  by  city 
council  Is  nonjudicial  action  not  control- 
lable by  prohibition.  Campbell  v.  Doollttle 
[W.  Va.]   52  S.  E.   260. 

11.  Allowance  of  claim  for  construction 
of  bridge  by  commissioners'  court  is  a 
ministerial  act.  Goodwin  v.  State  [Ala.] 
40   So.    122. 
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Prohibition  does  not  lie  to  try  a  right  to  public  office.** 

In  Idaho  the  writ  will  not  issue  against  city  authorities  acting  within  the  scope 
of  authority  conferred  on  them  by  statute.*^  In  South  Carolina  prohibition  is  not 
the  proper  remedy  for  relief  from  an  illegal  ordinance,  where  lack  of  jurisdiction 
ajid  power  to  pass  ordinajices  relating  to  the  general  subject  is  not  claimed.  * 

§  2.  Practice  and  procedure."— An  application  for  prohibition,  on  the  ground 
that  a  motion  for  change  of  venue  because  of  disqualification  of  the  judge  has  been 
made,  which  the  judge  refuses  to  hear,  must  present  facts  which  will  establish  the 
disqualification  of  the  judge."  In  Montana  an  order  of  the  district  court  sustain- 
ing a  motion  to  quash  an  alternative  writ  of  prohibition  is  not  appealable.*^ 

Jurisdiction  to  grant  the  writ  may  be  expressly  conferred  by  statute.*'  Pro- 
hibition will  not  lie  to  give  the  appellate  court  jurisdiction  to  try  an  issue  which  it 
would  not  have  jurisdiction  to  try  on  appeal.*'  The  Federal  supreme  court  cannot 
grant  prohibition  in  cases  over  which  it  has  neither  original  nor  appellate  jurisdic- 
tion.'"' In  California,  when  a  case  is  such  that  an  appeal  from  the  judgment  of  the 
lower  court  would  properly  be  taken  to  the  district  court  of  appeal,  a  petition  to 
prohibit  the  proceeding  should  be  addressed  to  that  court  and  not  the  supreme  court.^* 
The  court  of  civil  appeals  of  Texas  has  no  power  to  issue  a  writ  of  prohibition  to 
an  inferior  court  where  the  writ  is  not  sought  in  aid  of  its  appellate  jurisdiction.^" 
In  West  Virginia  a  judge  of  the  supreme  court  of  appeals  may,  in  vacation,  issue 
a  rule  to  show  cause  why  the  writ  of  prohibition  should  not  issue."^ 

PB0PEH.TY.24 

Definition  and  nature.^' — In  the  general  sense-'  "property"  has  recently  been 
held  to  include  dogs,^^  the  possessory  right  of  the  locator  of  a  mining  claim  on  pub- 
lic lands,^*  a  riparian  right  apart  from  the  intrinsic  worth  of  the  underlying  laud.^' 
Liquor  tax  certificates  are  not  property  in  a  full  sense.'"  Letters  patent  have  no 
locality  as  property  but  that  of  the  person  of  the  owner.  ^* 

Possession. — In  the  absence  of  actual  possession  it  follows  the  legal  title.''' 

12.  Plain    and   adequate    remedy   provided  i      21.     Collins  v.  Superior  Court,  147  Cal.  264, 
by  Code  1896,  p.  966,  c.  94,  §  3420.     Goodwin    81  P.  509. 

V.   State    [Ala.]    40   So.   122.  I      22.     Dunn   v.   St.   Louis  S.   W.   R.   Co.    [Tex. 

13.  Writ  will  not  issue  to  prohibit  assess- I  Civ.    App.]    13    Tex.    Ct.    Hep.    665,  "88    S.    W. 
nient  of  property  to  pay  bonds,   and  to  cer-    532. 

tify  a  levy  and  assessment  to  the  county ,  23.  Code  1899,  c.  110,  |  1,  so  providing, 
collector  for  collection  as  other  taxes,  such  .  is  valid.  Campbell  v.  Doolittle  [W.  Va.] 
action    being    authorized    by    Laws    1903,    p.    52  S.   E.   260. 


34,  §  12,  subd.  10,  and  Sess."  Laws  1899,  p. 
209.  §  86.  Denning  v.  Moscow  [Idaho]  83 
P.    339. 

14.  Riley  v.  Greenwood  [S.  C]  51  S.  B.  532. 

15.  See  4  C.  L.   1087 


24.  Includes  general  principles  pertinent 
to  the  nature  of  property.  See  4  C.  L.  1087, 
n.   31. 

25.  See  4  C.  L.  1087. 
86.     See     particular     meanings.     Constitu- 


16.     Dakan  v.    Superior   Ct.   of .  Santa  Cruz    jjo^^j    j^aw,    5-C.    L.    619;    Eminent    Domain 


County    [Cal.   App.]    82  P.    1129 

17.  State  v.   Hawkins    [Mont.]    82  P.   952. 

18.  Acts  1901,  p.  107,  §  2,  giving  the, 
Judge  of  the  Walker  county  court  authority 
to  issue  the  writ  of  prohibition,  is  not  re- 
pealed by  §  1112  of  those  laws.  Goodwin  v. 
State   [Ala.]    40  So.   122. 

19.  Where  subject  matter  Of  controversy 
had  ceased  to  ^exist,  prohibition  would  not 
lie  to  try  issue  of  costs  only.  State  v.  Tall- 
nian,   38  Wash.   132,   80  P.  272. 

20.  In  re  Commonwealth  of  Mass.,  197  U. 
S.  482,  49  Law.  Ed.  845. 


5  C.  L.  1097  and  like  titles. 

27.  Reed   v.    Goldneok,    112    Mo.    App.    310, 
86  S.  W.  1104. 

28.  O'Connell  v.   Pinnacle   Gold  Mines   Co. 
fC.    C.  A.]    1,40  F.    854. 

29.  Waterford  Elec.  Light,  Heat  &  Power 
Co.  V.  Reed,   94  N.  T.  S.   551. 

30.  People   v.    Flynn,    48   Misc.    159,    96   N. 
V.  S.  653. 

31.  Hildreth   v.   Thibodeau,    186   Mass.    83 
71  N.  B.  111. 

32.  Lindsay   v.   Austin,    139   N.   C.   463,    51 
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There  cannot  be  two  conflietmg  constructive  possessions."  A  possessor's  rights  are 
superior  to  a  stranger's.'*  A  bare  possessor  has  a  riglit  superior  to  trespassers  or 
strangers,'"  but  by  contract  with  one  respecting  the  property  he  may  attorn  his  pos- 
session." 

Realty  or  personalty.^'' — Applying  the  ordinary  tests,  growing  strawberry 
plants,'*  crude  turpentine  run  into  boxes  which  are  part  of  the  tree,'"  and  natural 
gas  drawn  from  the  earth  in  pipes**  are  personalty,  while  trees  sold  but  not  yet 
severed  are  real  estate,*^  as  are  all  fixtures.*^  A  meteorite  is  real  property  until 
severed  from  its  place,*'  and  severance  must  be  proved,**  which  is  not  done  by  a  mere 
tradition  that  Indians  used  it  in  tribal  and  religious  rites,  to  which  end  they  sup- 
posedly had  dug  it  from  the  ground  and  set  it  up. 

Formulae,  processes,  literary  and  like  mental  productions^^ — Literary  property 
becomes  free  by  publication.*'  Hence  a  printer,  who  being  entrusted  with  plates  of  a 
book  struck  off  copies  and  sold  them,  is  not  liable  except  he  violated  a  copyright*'  or 
his  contract,*'  but  at  most  is  guilty  of  conversion,*'  if  the  title  to  the  plates  having 
been  made  by  him  had  passed  to  the  employer."'  If  the  printer's  act  was  a  mere 
unauthorized  use  by  a  bailee,  he  would  be  liable  for  the  value  of  the  use  of  the  prop- 
erty with  any  damage  to  it,"^  or,  if  it  was  a  conversion,  then  for  the  value  of  the 
property.'^  But  in  neither  case  is  he  liable  for  the  value  of  the  books  sold."'  The 
title  of  the  books  is  not  in  such  case  in  the  employer,  there  being  no  trusteeship,"* 
and  in  the  absence  of  either  that  or  copyright  an  injunction  against  sale  by  the  print- 
er will  not  issue,  or  an  accounting  be  allowed.""  The  purchaser  with  knowledge  of  a 
secret  process,  from  one  who  obtained  it  by  inducing  a  violation  of  confidence  re- 


S.   B.   990;   Ladd  v.  Powell   [Ala.]    39   So.   46; 
St.    Louis    Refrigerator    &    Wooden    Gutter 
Co.   V.  Thornton    [Ark.]    86   S.   W.   852. 
3.1.     Gilmore  v.  Schenck   [L,a.]   39  So.  40. 

34.  Backman  v.  Oskaloosa  [Iowa]  104  N. 
W.    347. 

35,  36.  Casto  v.  Murray  [Or.]  81  P.  883. 
Anyone  holding  from  or  for  another  admits 
his  possession.  Cobb  v.  Robertson  [Tex.] 
86  S.  W.  746. 

37.  See  4  C.  L.   1087. 

38.  Cannon  v.  Mathews  [Ark.]  87  S.  V?. 
428. 

39.  Susceptible  of  larceny.  Dickens  v. 
State    [Ala.]    39  So.   14. 

40.  ■  Crystal  Ice  &  Cold  Storage  Co.  v. 
Marion  Gas  Co.   [Ind.  App.]   74  N.  E.  15. 

41.  King  V.  Davis,  137  F.  222. 

42.  See    Fixtures,    5    C.    L.    1431. 

43.  44.  Oregon  Iron  Co.  v.  Hughes  [Or.] 
81   P.    572. 

Xote:  Both  the  main  facts  in  the  case 
and  the  theory  of  severance  by  the  Indians, 
brought  forward  by  the  defendant,  are  un- 
usual and  peculiar.  Evidence  was  intro- 
duced that  the  meteorite,  which  lay  in  a 
saucer  like  depression  on  top  of  an  em- 
inence, had  been  the  object  of  worship  by 
the  Indians  as  a  "Tomanowas,"  and  that 
the  Indians  in  time  of  war  laved  their 
faces  and  dipped  their  bows  and  arrows  in 
the  water  accumulated  in  the  hollows  or 
"potholes"  In  its  surface.  As  the  court 
found  this  evidence  insufficient  to  infer  a 
severance  by  the  Indians,  however,  the  de 
fendant's  claim  as  next  finder  was  unsuc 
cessful.  As  to  the  main  proposition,  that 
a  meteorite    or   aerolite   is    realty,   although 


not  buried  in  the  earth,  the  court  is  sup- 
ported by  reason  and  authority  and  follows 
Goddard  v.  Winchell,  86  Iowa,  71,  52  N.  W. 
1124,  41  Am.  St.  Rep.  481,  17  D.  R.  A.  788. 
Although  brought  to  the  earth  by  some 
planet  through  natural  causes,  the  mass  is 
one  of  nature's  deposits  and  presumptively 
it  was  primarily  a  part  of  the  soil  or  the 
realty  upon  which  it  was  discovered.  "Min- 
erals lying  beneath  the  surface  or  on  the 
surface  unworked  are  real  estate."  Park 
Coal  Co.  V.  O'Donnell  [Pa.]  7  Leg.  Gaz.  149. — 
From   4  Mich.  L.   R.   77. 

The  classification  of  meteorites  or  aero- 
lites is  new  to  American  law.  Only  one 
earlier  case  on  the  point  has  been  found 
and  this  held  the  meteorite  was  real  prop- 
erty. Goddard  v.  .Winchell,  86  Iowa,  71.  It 
is  said  to  have  been  so  considered  under 
civil  law  rules,  20  Alb.  L.  J.  299.  The  man- 
ner of  attachment  to  the  soil  is  certainly 
somewhat  analogous  to  the  growth  of  land 
by  accretion  in  that  both  are  the  result  of 
natural  agencies,  and  therefore  should  go 
to  the  owner  of  the  fee.  2  HI.  Com.  262, 
The  result  might  well  be  the  same  if  they 
are  classed  as  chattels.  They  "would  then 
be  analogous  either  to  wild  animals,  and  so 
normally  belong  to  the  owner  of  the  fee  (5 
Columbia  L.  R.  241),  or  perhaps  to  objects 
washed  up  on  the  foreshore,  which  are  held 
to  belong  to  the  owner  of  the  foreshore. 
Barker  v.  Bates,  13  Pick.  [Mass.]  255. — From 
5  Columbia'L.  R.  561. 

46.     See  4  C.  L.   1088. 

46,  47,  48,  49,  SO,  61,  52,  53,  54,  .W.  State 
V.   State   Journal   Co.    [Neb.]    106   N.   W.   434. 
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posed  in  a  servant,  will  not  be  protected,''  and  an  agreement  to  keep  secret  the 
knowledge  so  purchased  is  also  bad."  A  party  to  such  a  transaction,  who  after- 
ward obtains  a  license  from  the  lawful  owner,  does  not  hold  it  in  trust  for  the  other 
fraudulent  party.='  One  employed  by  a  contract  not  specific  as  to  the  kind  of  service 
to  be  rendered  will  not  be  enjoined  from  engaging  with  a  different  employer,  even 
though  he  is  in  possession  of  trade  secrets,^'  but  a  competing  employer  scheming  to 
acquire  the  secret  may  be  restrained  from  employing  him.*"  A  royalty  contract  to 
transfer  formulae  and  permit  the  discoverer's  name  to  be  exclusively  used  as  a  trade 
mark  is  not  a  mere  license  but  a  grant,"  and  the  same  can  be  forfeited  for  nonpay- 
ment of  royalties  only  when  the  grant  so  provides.*"  Eoyalties  on  "suggested"  prep- 
arations may,  by  the  terms  of  the  contract,  include  some,  the  process  of  which  the 
suggester  did  not  originate,"'  and  as  in  other  contracts  the  paxties  will  be  bound  by 
the  construction  they  adopt.**  Chemical  tests  by  reagents  may  be  efnployed  to  prove 
the  similarity  of  a  secret  process  to  that  acquired  by  the  user  under  a  royalty  con- 
tract,*" and  will  overcome  mere  statements  by  the  manufacturer  that  he  uses  a  dif- 
ferent process.** 

Creation  and  transfer.^'' — Transfer  is  usually  accomplished  by  sale,**  gift,*'  in- 
heritance,^* or  will.^^ 

Loss  and  abandonment.''^ — ^The  title  to  property  cannot  be  lost  by  abandonment 
if  no  other  takes  possession."  A  mere  disclaimer  does  not  divest  title  to  personal- 
ty.^*   Lost  property  belongs  to  the  finder  as  against  all  but  the  true  owner. '^° 

Peosecutino  Attoenets;  PEosTiruTiON;  Publication,  see  latest  topical  Index. 


56.  Detinning  process.  Vulcan  Detln- 
ning  Co.  v.  American  Can  Co.  [N.  J.  Eq.l 
62  A.  881.  Corporate  purchaser  is  charged 
■with  its  agent's  notice  of  the  fraud.  Id.  Ev- 
idence held  sufficient  to  show  such  knowl- 
edge.    Id.  i 

57.  Vulcan    Detlnning    Co.    v.    American  I 
Can   Co.     [N.   J   Eq.]    62   A.    881.     Injunction 
refused.     Id.  | 

68.  Vulcan    Detinning    Co.     v.    American  I 
Can  Co.  [N.  J.  Eq.]  62  A.  881. 

69.  Taylor    Iron    &    Steel    Co.    V.    Nichols : 
[N.  J.  Eq.]    61  A.   946.  ] 

60.  Taylor  Iron  &  Steel  Co.  v.  Nichols 
[N.  J.  Eq.]    61  A.   946. 

Note:  Where  trade  secrets  are  likely  to  I 
be  devulged  there  are  three  ways  in  "vrhich 
the  injured  party  may  protect  himself  by 
injunction;  first  by  restraining  the  employe 
from  making  known,  and  any  future  em- 
ployer from  using,  the  secrets  in  question. 
Peabody  v.  Norfolk,  98  Mass.  452,  96  Am. 
Dec.  664;  Eastman  Co.  v.  Reldenbach,  20 
N.  T.  S.  110;  Fralich  v.  Despar,  165  Pa.  24, 
30  A.  521;  O.  &  W.  Thum  Co.  v.  Floczynski, 
114  Mich.  149,  68  Am.  St.  Rep.  469.  38  L.  R. 
A.  200.  Contra.  Deming  v.  Chapman,  11 
How.  Prac.  [N.  T.J  382.  Second,  the  pros- 
pective employer  may  be  enjoined  from 
taking  the  employe  into  service.  This 
method,  though  employed  in  the  principal 
case,  does  not  appear  to  have  been  often 
made  use  of  by  the  courts;  third,  if  the 
employe's  contract  provides  for  the  exer- 
cise of  peculiar  skill,  and  in  It  he  expressly 
stipulates  not  to  work  for  another,  he  may 
be  restrained  from  entering  the  employ  of 
such  other.  Harrison  v.  Glucose  Sugar  Re- 
fining Co.,   116  F.   304,  58  Li.  R.  A.   915;   DuK 


V.  Russell,  14  N.  T.  S.  134.  To  the  con- 
trary are;  Sanquirlco  v.  Benedetti,  1  Barb. 
[N.  T.]  315;  Delavan  V.  Marcarte,  1  Ohio 
Dec.  226.  An  express  negative  stipulation, 
although  insisted  upon  here,  has  not  al- 
ways been  held  necessary.  Hoyt  v.  Fuller, 
19  N.  Y.  S.  962;  Montague  v.  Blockton,  D.  R. 
16  Eq.  189;  Webster  v.  Dillon,  3  Jur.  [N.  S.] 
432;  see,  also,  High  on  Injunctions,  11,  902. 
The  principal  case  seems  very  strict,  also, 
in  requiring  that  it  must  appear  affirmative- 
ly upon  the  face  of  the  contract  that  the 
services  to  be  performed  require  peculiar 
skill.  This  point  was  not  so  strongly  insist- 
ed upon  in  Harrison  v.  Glucose  Sugar  Refin- 
ing Co.,  116  P.  304,  58  I..  R.  A.  915. — 4  Mich.  U 
R.    403. 

61.  Royalties  to  be  paid  are  the  purchase 
price.  Barclay  v.  Charles  Roome  Parmele 
Co.   [N.  J.  Bq.]   61  A.  715.  ■ 

62.  Barclay  v.  Charles  Roome  Parmele 
Co.  [N.  J.  Eq.]  61  A.  715.  Clause  reading 
"under  the  following  conditions"  held  not  to 
mean  that.     Id. 

63.  A  contract  as  modified  held  to  have  so 
intended.  Barclay  v.  Charles  Roome  Par- 
mele Co.  [N.  J.  Eq.]  61  A.  715.  A  provision 
that  the  suggester's  name  should  be  given 
to  the  preparations  is  important  as  showing 
which  should  be  subject  to   royalties.     Id. 

64.  Barclay  v.  Charles  Roome  Parmele 
Co.    [N.  J.  Bq.]   61  A.  715. 

65.  66.  He  refused  to  disclose  his  pretend- 
ed process.  Barclay  v.  Charles  Roome  Par- 
mele Co.   [N.  J.  Eq.]  61  A.  715. 

67.  See  4  C.  L.  1088. 

68.  See  Sales,  4  C.  L,.  1318;  Judicial  Sales, 
6  C.  L.   260;  Executions,   5  C.  U   1384 

60.     See  Gifts,   5   C.  L.   1587. 
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§  1.  PoTrer  of  Government  and  Authority 
of  Its  Omcers  to  Contract   (1109). 

!  a.     Ho-tT    Initiated    (1112). 

§  3.     How  Closed    (1113). 

§  4.  ISssentlal  Provisions  In,  and  Condi- 
tions Pertaining  to,  Public  Contracts  (1115). 
A   Contractor's   Bond    (1117). 

§  5.  Interpretation  and  Bflect  of  Public 
Contracts;  Performance  and  Dlscliarse 
(1118). 

A.  Construction        and        Interpretation 
(1118). 


B.  Performance    and    Discharge     (1120). 

Time       (1121).       Materials      (1121). 

Compensation  and  Payment   (1122). 

Specific  Performance   (1122). 
S  B.     Remedies  and  Procedure  (1123). 
A-  By  Taxpayer   (1123). 

B.  By    Bidder    (1123). 

C.  On  tlie  Contract  Proper   (1123). 

D.  On   tlie   Contractor's    Bond    (1124). 

E.  Under  Lien  Laws   (1126). 


§  1.  Power  of  government  and  authority  of  its  officers  to  contract.'''' — Munici- 
pal corporations  may  make  such  contracts  as  they  are  expressly  authorized  to  enter 
into/"  or  are  implied  as  incident  to  powers  granted,'"  and  no  others.*"     If  the  meth- 


70.  See  Descent  and  Distribution,  6  C.  L. 
995. 

71.  See  Wills,  4  C.  L.  1863. 

72.  See  4  C.  L.   1088. 

73.  Kreamer  v.   Voneida    [Pa.]'  62   A.    518. 

74.  Cole  V.  Bradner  Smith  &  Co.,  Ill  111. 
App.  210. 

75.  Larceny  is  done  by  artfully  getting  it 
from  the  finder  and  converting  It.  Williams 
V.  State   [Ind.]   75  N.  B.  875. 

76.  Includes  principles  general  to  con- 
tracts whereto  the  pulilic  is  a  party,  but  not 
the  general  law  of  Contracts  (see  Contracts, 
5  C.  L.  664),  or  the  law  of  particular  kinds 
of  public  projects,  such  as  Public  Works  and 
Improvements  (6  C.  L.  1143).  Building  and 
Construction  Contracts  (5  C.  L.  455),  Sewers 
and  Drains  (4  C.  L.  1429),  Waters  and  Water 
Supply  (4  C.  L.  1824),  or  the  law  of  Muni- 
cipal Bonds  (6  C.  L.  704). 

77.  See  4  C.  L.  1089. 

78.  Under  the  provisions  of  Rev.  Codes 
1899,  §  1115a,  the  township  board  may  pur- 
chase graders  or  other  road  machinery  on  its 
own  motion  without  previous  authorization 
or  petition  by  the  freeholders  or  voters  of 
the  township.  Bank  of  Park  River  v.  Nor- 
ton [N.  D.]  104  N.  W.  525.  Under  Rev.  Codes 
1899,  5  1115a,  providing  that  a  township 
board  may  purchase  road  m'achinery  "on 
credit  or  otherwise,"  the  board  may  purchase 
such  machinery  and  order  payment  out  of 
the  general  fund  in  certain  cases,  instead  of 
by  taxation.  Id.  Under  Laws  1895.  p.  1687, 
c.  789,  amended  by  Laws  1896,  p.  732,  c.  612, 
and  Acts  1901,  p.  1,  c.  466,  the  trustees  of  the 
New  York  and  Brooklyn  Bridge  have  power 
to  contract  for  the  operation  of  the  Wil- 
llamsburgh  Bridge.  Schinzel  v.  Best,  45 
Misc.  455,  92  N.  T.  S.  754.  Under  its  charter 
a  city  is  held  to  have  the  right  to  contract 
for  the  construction  of  a  telephone  system 
within  its  limits  to  the  bidder  offering  the 
largest  percentage  of  its  gross  receipts. 
City  of  California  v.  Bunceton  Tel.  Co.,  112 
Mo.  App.  722,  87  S.  W.  604.  The  purchase  of 
stationery,  blank  books,  etc..  for  the  use  of 
county  officers  is  to  be  made  by  a  committee 
consisting  of  the  county  treasurer,  auditor, 
and  chairman  of  the  board  of  county  com- 
missioners as  provided  by  Rev.  Codes  1895. 
5  1906,  amended  by  Laws  1899,  p.  69,  c.  59. 
Knight  V.  Cass  County  Com'rs  [N.  D.]  103  N. 
W.  940. 

79.  A  city   council   sitting  as   a,  board   of 


equalization  may  contract  with  the  city  as- 
sessor for  such  information  as  is  necessary 
in  equalizing  the  assessment  roll,  and  which 
it  is  not  the  assessor's  legal  duty  to  furnish. 
Maurer  v.  Weatherby  [Cal.  App.]  81  P.  1083. 
A  rule  that  if  owners  refuse  to  repair  defec- 
tive sidewalks  the  board  of  public  works  may 
do  so  gives  the  board  power  to  award  a 
contract  to  repair  them.  Heath  v.  Manson, 
147  Cal.  694,  82  P.  331.  A  county  may  make 
a  yearly  contract  with  a  physician  to  render 
medical  service  to  such  persons  as  the  coun- 
ty is  liable  to  supply  with  such  aid.  Coch- 
I  ran  v.  County  of  Vermilion,  113  111.  App.  140. 
I  80.  Under  statutes  authorizing  a  town  to 
I  make  provisions  for  the  maintenance  of  the 
I  poor,  and  make  all  contracts  necessary  for 
I  the  transaction  of  business  of  the  town,  it 
,  may  not  contract  to  furnish  a  certain  quan- 
tity of  produce  for  a  given  period  whether  it 
be  produced  on  the  poor  farm  or  not. 
j  Staples  V.  Walmsley  [R.  I.]  61  A.  141.  Gen. 
I  St.  p.  622,  §  4,  authorizing  a  town  to  make 
I  regulations  as  to  laying  sewers  through  tho 
township,  such  as  might  be  imposed  for  lay- 
ing its  own  sewers  therein,  did  not  authorize 
a  contract  relating  to  the  use  of  a  sewer  in 
another  municipality.  Belleville  Tp.  v. 
Orange  [N.  J.  Eq.]  62  A.  331.  Burns'  Ann. 
St.  1901,  §  7853,  prohibiting  a  county  from 
employing  a  person  to  be  paid  by  commis- 
sion or  percentage  unless  the  necessity  of 
such  employment  and  the  contract  be  enter- 
ed of  record,  prohibits  a  contract  to  pay  an 
accountant  one-half  the  amount  he  might 
find  due  the  county  by  an  examination  of  the 
public  records.  Board  of  Com'rs  of  Howard 
County  V.  Garrigus,  164  Ind.  589,  73  N.  E.  82, 
74  N.  E.  249.  Under  Kurd's  Rev.  St.  1903,  o. 
34,  §§  22-26,  and  c.  120,  par.  329,  a  county 
board  has  no  power  to  employ  a  tax  ferret 
to  search  for  omitted  property.  Stevens  v. 
Henry  County,  218  111.  468,  75  N.  E.  1024.  Un- 
der the  constitution  of  1877,  a  municipal  cor- 
poration canno.t  purchase  a  fire  engine  and 
apparatus  and  give  negotiable  notes  there- 
for payable  annually  through  a  series  of 
years  (Town  of  Wadley  v.  Lancaster  [Ga.] 
52  S.  E.  335),  nor  can  a  resolution  passed  at 
a  citizens'  mass  meeting  authorize  such  con- 
tract (Id.),  Gen.  Laws,  25th  Leg.,  p.  l.'JS, 
e.  103,  relative  to  the  collection  of  delinquent 
taxes,  gives  the  county  no  authority  to  con- 
tract for  the  publication  of  notice  of  sale  of 
a     nonresident's     land.     Baldwin    v.     Travis 
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od  of  entering  into  a  contract  is  prescribed  by  charter  or  statute,  the  doctrine  of  im- 
plied contract  or  estoppel  does  not  apply,"  but  where  not  so  restricted,  a  contract 
may  be  implied.'^  An  implied  contract  arises  where  an  oflBcer  with  authority  ap- 
propriates private  property  for  public  use,*''  or  adopts  the  device  of  an  inventor 
who  offers  its  use  for  a  reasonable  royalty;**  but  no  implied  contract  a,rises  out  of 
unlawful  acts  of  public  ofi&cers,*'  or  from  the  adoption  of  the  invention  of  an  em- 
ploye who  leads  the  officers  to  believe  that  no  royalty  is  expected,'*  nor  can  an  im- 
plied contract  be  thrust  upon  the  government  against  its  will.*^  There  is  no  im- 
plied contract  on  the  part  of.  the  public  to  pay  laborers  employed  by  a  contractor  of 
public  work.** 

Public  officers*'  or  boards""  have  only  such  power  to  contract  on  behalf  of  the 


County  [Tex.  Civ.  App.]  13  Tex.  Ct.  Bep.  313, 
88  S.  W.  480.  A  contract  executed  without 
authority  of  law  will  not  be  enforced.  Bunch 
V.  Tipton  [Ark.]  88  S.  W.  888.  Contract  by 
the  highway  commissioner  with  an  engineer 
to  malce  plans  at  his  own  expense  for  an 
approach,  is  not  the  appointment  of  a  con- 
sulting engineer  authorized  by  the  board  of 
public  improvements  under  Laws  1897,  p.  159, 
e.  378,  §  455.  Hildreth  v.  New  York,  97  N. 
Y.  S.  582.  A  resolution  of  a  town  council, 
"Councilman  S.  moves  whether  the  council 
will  buy  (a  certain  grader),  provided  the  ma- 
chine gives  satisfaction,"  only  authorizes  a 
test  of  the  machine  and  not  a  purchase. 
Fleming  Mfg.  Co.  v.  Franklin  [Iowa]  103  N. 
W.  997.  Railroad  Law  1850,  p.  211,  c.  140, 
requiring  the  consent  of  a  municipality  for 
the  construction  of  a  street  railroad  does  not 
give  a  municipality  power  to  contract  away 
or  limit  the  taxing  or  police  power  of  the 
legislature  under  such  act.  City  of  Roches- 
ter v.  Rochester  R.  Co.,  182  N.  Y.  99,  74  N. 
E.    953, 

81.  A  city  which  has  procured  the  benefits 
of  an  invalid  contract  is  not  liable  on  the 
ground  of  estoppel  or  implied  contract. 
Fountain  v.  Sacramento  [Cal.  App.]  82  P.  637. 
That  the  benefits  of  a  contract  irregularly 
entered  into  have  been  accepted  by  a  city 
does  not  estop  it  to  deny  liability  thereon. 
Paul  V.  Seattle  [Wash.]  82  P.  601.  Where  a 
promissory  note  is  given  in  an  unauthorized 
contract,  the  municipality  is  not  estopped  to 
set  up  such  illegality  when  sued  on  the 
note,  though  it  has  retained  posses- 
sion of  the  property  for  which  it  was  given. 
Town  of  Wadley  v.  Lancaster  [Ga.]  52  S.  E. 
335. 

8Z.  Where  one  town  furnished  to  the  chil- 
dren of  another  town  instruction  in  its 
schools,  and  the  director  of  the  former  told 
the  director  of  the  latter  that  tuition  would 
be  expected,  evidence  held  to  show  an  implied 
contract.  Town  District  of  Hardwick  v. 
Wolcott  [Vt.]  61  A.  471.  A  city  is  liable  for 
what  It  receives  under  a  contract  for  a  water 
supply,  though  such  contract  is  void  as 
creating  a  monopoly.  City  of  Tyler  v.  Jester 
&  Co.,  97  Tex.   344,  78  S.  W.  1058. 

83.  As  where  an  ofiHcer  uses  a  patented  in- 
vention acknowledging  the  rights  of  the 
patentee.  Brooks'  Case,  39  Ct.  CI.  494. 
Where  the  contractor  Is  authorized  to  use  a 
patented  article  the  government  cannot 
maintain  that  such  use  is  an  infringement  by 
the  contractor  and  not  a  taking  by  the  gov- 


ernment. Id.  Where  contracts  for  river 
and  harbor  improvements  are  authorized,  a 
contract  in  the  nature  of  tenancy  is  implied 
for  use  and  occupation  of  land  on  the  front- 
age by  the  engineer  in  charge.  Willink's 
Case,  38  Ct.  CI.  693. 

84.  A  contract  on  the  part  of  the  govern- 
ment "Will  ]3e  implied  where  officers  adopt 
the  device  of  an  inventor  who  oifers  its  use 
for  a  reasonable  royalty.  Harley's  Case,  39 
Ct.  CI.  105. 

85.  No  contract  of  tenancy  will  be  implied 
for  occupation  of  frontage  by  government 
engineers,  in  charge  of  river  and  harbor  im- 
provements, where  the  damages  sustained 
were  caused  by  their  illegal  acts.  Willink's 
Case,   38  Ct.   CI.    693. 

8S.  No  contract  on  the  part  of  the  gov- 
ernment is  implied  ■where  they  adopt  an  in- 
vention of  an  imploye  who  leads  the  officers 
to  believe  that  it  may  be  used  without  the 
payment  of  royalty.  Harley's  Case,  39  Ct,  CI. 
105. 

87.  For  the  payment  of  a.  royalty.  Har- 
ley's Case,  39  Ct.  CI.  105. 

88.  Hardison  &  Co.  v.  Yeaman  [Tenn.]  91 
S.  W.  1111. 

89.  Schinzel  v.  Best,  45  Misc.  455,  92  N. 
Y.  S.  754.  A  resolution  authorizing  the 
mayor  to  execute  a  note  does  not  give  him 
authority  to  execute  a  bond.  Gutta  Percha 
&  Rubber  Mfg.  Co.  v.  Attalla  [Ala.]  39  So. 
719.  The  coipmissioner  of  street  improve- 
ments imposed  with  the  duty  of  laying  out 
an  entrance  to  a  boulevard  by  Laws  1896,  p. 
76,  c.  57,  §  1,  amended  by  Laws  1897,  p.  925,  c. 
679,  is  not  authorized  to  employ  an  engineer 
to  make  plans  for  such  approach.  Hildreth 
v.  New  York,  97  N.  Y.  S.  582.  A  depot  quar- 
termaster has  authority  to  sell  unnecessary 
supplies  when  directed  to  do  so.  Houser's 
Case,  39  Ct.  CI.  508.  '  A  contract  entered  into 
by  the  city  of  Chicago  cannot  be  altered  by 
the  commissioner  of  public  works.  City  of 
Chicago  V.  Duffy,  117  111.  App.  261.  A  sup- 
plemental contract  substantially  modifying 
the  provisions  of  one  let  cannot  be  entered 
into  by  the  mayor  or  other  city  officials  of 
Chicago.     Id. 

90.  Authority  In  a  highway  commissioner 
to  lay  out  an  approach  and  make  necessary 
plans  is  not  authority  to  take  any  action  or 
make  any  contracts  relative  to  the  construc- 
tion of  the  approach.  Hildreth  v.  New  York. 
97  N.  Y.  S.  582.  A  committee  authorized  to 
investigate  and  report  the  best  manner  of 
raising    funds    for   the    erection    of   a    court 
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public  as  is  conferred  upon  them  by  law,  and  one  contracting  with  them  is  bound 
to  know  the  scope  of  their  authority."^  Delegated  power, "^  or  power  conferred  to 
enter  into  a  specific  contract,'^  is  exhausted  by  a  single  exercise  thereof. 

A  department  head,®*  or  a  municipal  corporation,  may  ratify  the  unauthorized 
contracts  of  its  agents"*  if  it  would  have  had  authority  to  make  the  contract  in  the 
first  instance."*  Eatification  may  be  implied  from  formal  acceptance  of  the  work 
and  assertion  in  judicial  proceedings  of  claims  founded  upon  it.°^  A  contract  in 
violation  of  a  mandatory  statute  can  be  ratified  only  by  an  observance  of  conditions 
essential  to  a  valid  contract  in  the  first  instance,"*  and,  under  a  rule  that  a  contract 
cannot  be  entered  into  except  by  ordinance,  one  entered  into  in  violation  of  the 
rule  can  be  ratified  only  by  ordinance.""  A  curative  act  is  not  void  because  of 
erroneous  recitals  in  its  preamble.^  When  an  unauthorized  contract  is  ratified,  it 
becomes  as  binding  as  if  originally  authorized,'  but  an  attempted  ineffectual 
ratification  gives  it  no  force.' 


house,  and  to  report  with  plans  and  specifi- 
cations, has  not  authority  to  decide  to  build 
a  court  house  nor  to  employ  architects  to 
draft  "working  plans  and  specifications"  but 
only  preliminary  plans  for  the  information 
of  the  board.  Kinney  v.  Manitowoc  County 
[C.  C.  A.]  135  F.  491.  Authority  in  a  commit- 
tee to  procure  plans  and  specifications  for  a 
court  house  at  a  cost  not  exceeding  $100,000 
is  not  authority  to  contract  with  architects 
for  plans  of  a  building  to  cost  such  sum 
exclusive  of  heating  and  plumbing.  Id.  Au- 
thority in  a  committee  to  prepare  and  sub- 
mit plans  for  a  public  building  by  a  certain 
date  is  not  authority  to  extend  the  time  to 
architects  preparing  the  plans.     Id. 

91.  Paul  V.  Seattle  [Wash.]  82  P.  601. 
Since  persons  dealing  with  municipalities 
are  conclusively  presumed  to  have  notice  of 
the  limitations  of  their  powers,  there  can 
be  no  recovery  from  a  city  on  a  contract 
made  without  authority,  even  though  of- 
ficials have  represented  that  the  city  had 
power  to  contract.  Citizens'  Bank  v.  Spen- 
cer, 126  Iowa,  101,  101  N.  W.  643.  A  con- 
tractor is  not  entitled  to  presume  that  the 
engineer  of  a  drainage  commission  has  au- 
thority to  consent  to  the  substitution  of 
cheaper  materials  than  the  contract  calls 
for.  Drainage  Commission  of  New  Orleans 
v.  National  Contracting  Co.,  136  F.  780. 

92.  Power  of  insane  asylum  trustees  un- 
der authority  delegated  by  the  legislature  to 
contract  with  railroad  companies  with  ref- 
erence to  a  track  across  the  asylum  lands  is 
functus  officio  when  once  exercised,  and  con- 
tract cannot  be  afterward  modified.  State  v. 
Toledo  &  O.  Cent.  R.  Co.,  3  Ohio  N.  P.  (N.  S.) 
234. 

93.  Comp.  Laws,  §  2908,  providing  that  a 
city  council  may  contract  from  year  to  year 
or  for  a  period  of  10  years  for  lights,  is  the 
full  measure  of  power  In  this  behalf,  and 
when  one  contract  for  10  years  has  been  en- 
tered into  no  other  contract  can  be  made 
during  its  existence  for  the  same  period. 
Village  of  Morrice  v.  Sutton  [Mich.]  12  Det. 
Leg.  N.  19,  103  N.  W.  188. 

94.  Where  a  subordinate  officer  In  the 
quartermaster  department  makes  a  contract 
beyond  the  scope  of  his  powers,  if  not  un- 
lawful,   it   may    be   ratified   by   the   quarter- 


master-general.    Moran  Brothers  Co.'s  Case, 
39   Ct.  CI.   486. 

85.  Tarentum  Borough  v.  Moorhead,  26 
Pa.  Super.  Ct.  273. 

96.  A  county  commissioner's  court  has  no 
power  to  ratify  a  contract  which  it  could  not 
have  made.  Baldwin  v.  Travis  County  [Tex. 
Civ.  App.]   13  Tex.  Ct.  Rep.  313,  88  S.  W.  480. 

97.  Tarentum  Borough  v.  Moorhead,  26  Pa. 
Super.   Ct.    273. 

98.  A  contract  by  a  city  in  violation  of  a 
mandatory  provision  of  its  charter  is  void. 
City  of  Plattsmouth  v.  Murphy  [Neb.]  105 
N.  W.  293.  Where  after  making  a  contract  it 
was  ascertained  that  statutory  conditions 
precedent  had  not  been  complied  with, 
whereupon  the  necessary  conditions  were 
fulfilled,  an  alteration  of  the  contract  so  as? 
to  make  it  refer  to  the  latter  proceedings 
constitutes  the  making  of  a  new  contract 
and  not  an  attempted  ratification  of  the 
original  one.  City  of  Houston  v.  Potter 
[Tex.  Civ.  App.]  91  S.  W.  389. 

99.  Paul  V.  Seattle  [Wash.]  82  P.  601. 

1.  That  Acts  2^th  Gen.  Assem.,  p.  167,  c. 
179,  legalizing  a  contract  for  a  street  im- 
provement, erroneously  recited  in  the  pre- 
amble that  a  portion  of  the  work  had  been 
done  does  not  render  the  act  void.  McCain 
v.  Des  Moines    [Iowa]    103  N.  W.   979. 

2.  Where  trustees  of  a  town  library  en- 
tered into  unauthorized  contracts  but  with 
knovrledge  thereof,  the  town  accepted  their 
report.  Nelson  v.  Georgetown  [Mass.]  76  N. 
E.  606.  That  the  appointment  of  a  commit- 
tee to  make  a  contract  was  invalid  is  im- 
material where  the  contract  was  ratified  by 
the  council  which  might  have  made  it  in  the 
first  instance.  Under  a  statute  vesting  in 
the  mayor  and  board  of  aldermen  the  duty 
of  carrying  into  effect  a  vote  of  the  city 
council,  a  formal  vote  by  them  adopting  a 
contract  made  by  a  special  committee  rati- 
fies it,  though  the  committee  was  illegally 
appointed.  Hett  v.  Portsmouth  [N.  H.]  61  A. 
596. 

3.  A  county  cannot  be  estopped  from  as- 
serting the  invalidity  of  a  contract'  by  an  at- 
tempted but  ineffectual  ratification.  Bald- 
win v.  Travis  County  [Tex.  Civ.  App.]  13  Tex. 
Ct.  Rep.   313,   88  S.  W.   480. 
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It  is  ■within  the  power  of  a  nmnicipal  corporation  to  provide  a  scale  of  wages 
and  hours  for  laborers  on  work  done  by  contract  for  the  city.* 

§  2.  How  initiated.^ — Some  form  of  offer  is  necessary.*  A  resolution  to 
propose  a  contract  should  be  followed  by  ofBcial  communication  of  it  to  be  a  good 
offer.'  Statutory  requirements  as  to  advertising  for  bids  must  be  complied  with* 
if  the  contract  is  one  required  to  be  made  under  competitive  bids.'  Substantial 
compliance  is  suffieient.^"  Failure  to  advertise  for  bids  may  be  cured  by  law.^^ 
If  so  required  the  specifications  in  the  published  notice  must  be  so  framed  as  to 
secure  fair  competition  on  equal  terms  to  all  bidders.^^  A  reference  to  where 
such  specifications  may  be  found  is  sufficient.^*  The  materials  to  be  used  may  be 
specified,^*  but  indefiniteness  as  to  materials  to  be  used  which  prevents  actual 
competition  in  bidding  invalidates  the  contract.''  Bids  must  respond  to  the  terms 
of  the  published  notice.'*  The  contracting  board  should  not  allow  additional 
time  for  the  perfecting  of  a  bid  in  insufficient  terms/'  and  a  sealed  bid  should  not 
be  permitted  to  be  changed  in  any  material  respect  after  it  has  been  opened.'*  It 
may  be  prescribed  by  statute  that  failure  of  a  board  to  report  within  a  reasonable 
time  is  to  be  construed  as  favorable  action.'" 


4.     Gies  V.  Broad   [Wash.]    83  P.  1025. 
8.     See  4  C.  L.  1092. 

6.  See  Contracts,  5  C.  1>.  664. 

7.  Resolution  to  invite  water  supply  con- 
tract from  sister  city.  Jersey  City  v.  Har- 
rison  [N.  J.  Law]   62  A.  765. 

8.  Sanitary  Dist.  of  Chicag-O  v.  McMahon 
&  Montgomery  Co.,  110  111.  App.  510.  A  con- 
tract^which  has  never  been  begun  is  one  not 
completed  within  the  time  specified  under 
Cobbey'a  Ann.  St.  1903,  §  5519,  providing  for 
reletting  such  contracts.  Gutschow  v. 
Washington  County   [Neb.]    104  N.  W.   602. 

9.  The  purchase  of  stationery  for  the  use 
of  county  officers  need  not  be  made  under 
competitive  bids  under  Rev.  Codes  1896,  § 
1906,  as  amended  by  Laws  1899,  p.  69,  o.  59. 
Knight  V.  Cass  County  Com'rs  [N.  D.3  103 
N.  W.  940. 

10.  Substantial  compliance  with  statutory 
requirements  respecting  advertisement  for 
bids,  and  putting  the  public  on  notice  of  the 
extent  and  character  of  the  work,  and  terms 
of  the  contract.  Is  all  that  is  necessary.  An- 
derson V.   Newton,  123  Ga.   512,  51  S.  E.    508. 

11.  Failure  to  advertise  a  grading  con- 
tract as  required  by  act  May  22,  1895  (P.  L. 
105),  is  cured  by  act  April  18,  1899  (P.  L.  57). 
In  re  Marshall  Avenue   [Pa.]   62  A.  1085. 

12.  Where  municipal  authorities  can  only 
let  contracts  for  public  work  to  the  lowest 
bidder  after  advertising  for  bids,  the  speci- 
fications must  be  so  framed  as  to  secure  fair 
competition  on  equal  terms  to  all  bidders, 
and  any  contract  entered  into  with  the  best 
bidder  containing  provisions  beneficial  to 
him  which  were  not  included  in  the  specifi- 
cations is  void.  Patterson  v.  Barber  Asphalt 
Pav.  Co.  [Minn.]  104  N.  W.  566.  Under 
Greater  New  York  Charter  the  plans  and 
specifications  of  a  public  work  exceeding 
?1,000  in  cost  must  be  sufficiently  definite  to 
require  competition  on  every  material  item, 
and  must  state  as  definitely  as  practicable 
the  quantity  of  work  required.  Gage  v.  New 
York,  110  App.  Dlv.  403,  97  N.  T.  8.  157. 

13.  Where  a  notice  to  bidders  refers  to 
Bpeciflcations  stating  when  the  work  Is  to  be 


done,  the  kind  of  material  to  be  used,  when 
the  payments  are  to  be  made,  and  when  pro- 
posals are  to  be  acted  upon,  it  is  not  neces- 
sary to  otherwise  state  such  facts.  Owens 
V.  Marion,  127  Iowa,  469,  103  N.  W.  281. 

14.  An  advertisement  for  bids  is  not  ob- 
jectionable as  hindering  competition  because 
it  specifies  the  materials  to  be  used.  Ex 
parte  City  of  Paducah  [Ky.]  89  S.  W.  302. 

15.  Where  specifications  stated  that  "high 
carbon  steel  or  nickel  steel"  was  to  be  used 
and  there  was  a  difference  in  the  price  and 
the  amount  of  the  materials  required,  the 
contract  was  held  void  under  Greater  New 
Sfork  charter.  Gage  v.  New  York,  110  App. 
Div.  403,  97  N.  Y.  S.  157. 

16.  A  bid  which  proposes  to  "construct, 
excavate  and  complete  by-  working  sections" 
at  a  fixed  price  per  cubic  yard  of  earth  re- 
sponds to  a  notice  requiring  bids  to  be  made 
"by  each  working  section,  since  the  pro- 
posal means  at  the  same  price  per  yard  for 
each  working  section  or  for  the  whole  work. 
Gutschow  V.  Washington  County  [Neb.]  104 
N.  W.    602. 

17.  Under  Code  §  441,  relative  to  the  se- 
lection of  an  oificial  newspaper,  where  on  a 
contest  one  of  the  publishers  failed  to  de- 
posit a  statement  containing  the  names  of 
subscribers  as  required  by  law,  but  merely 
filed  an  affidavit  as  to  his  total  subscription 
list,  the  board  has  no  authority  to  adjourn 
to  permit  the  filing  of  such  list.  Sturges  V. 
Vail,  127  Iowa,  705,  104  N.  W.   366. 

18.  Change  as  to  time  for  completion  of 
work  and  appliances  to  be  furnished  held 
unauthorized.  City  of  Chicago  v.  Mohr,  216 
111.  320,  74  N.  E.  1056.  An  unsuccessful  bid- 
der may  enjoin  the  entering  into  a  contract 
with  a  bidder  who  was  allowed  to  materially 
change  his  bid  after  the  bids  were  opened. 
Mohr  V.   Chicago,   114  111.  App.   283. 

19.  Under  the  Charter  of  the  City  of 
Houston,  where  the  board  of  public  works 
neglects  for  15  days  to  report  on  plans,  the 
city     council     may    accept     them.      City     of 
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§  3.  How  closed.'^'* — Acceptance  is  necessary,  as  in  all  contracts."  A  res- 
olution to  propose  a  water  contract  with  a  sister  city,  and  a  resolution  by  the  latter 
to  accept,  do  not  make  a  contract,  unless  the  first  resolution  was  transmitted,^^  and 
especially  not  if  they  vary.^^  If  the  making  of  a  contract  is  an  administrative  act, 
it  may  be  accomplished  by  order.^*  A  contract  authorized  by  a  two-thirds  vote  of 
the  council  after  veto  by  the  mayor  is  valid  when  the  council  has  such  power.^' 
Where  an  advisory  board  approves  a  bid  it  is  the-  duty  of  the  municipal  officers  to 
execute  a  contract  with  the  bidder.^'  An  acceptance  of  a  bid  need  not  be  made  ac- 
cording to  parliamentary  forms^'  but  must  be  unqualified.'"  Premature  acceptance 
may  be  cured  by  resolution  after  judgment  confirming  the  validity  of  the  contract."' 
An  acceptance  of  a  bid  creates  a  contract,'*  and  the  bidder's  rights  axe  not  affected 
by  the  conditional  acceptance  of  another  bid  pending  the  determination  of  the  valid- 
ity of  the  contract.^*   Hinder  the  rule  that  all  bids  may  be  rejected  and  new  bids  adver- 


Houston  V.   Glover   [Tex.   Civ.  App.]   13  Tex. 
Ct.  Hep.  652,  89  S.  W.  425. 

20.  See  4  C.  L.  1094. 

21.  See  Contracts,  5  C.  I..  664. 

22.  23.  Hesolutlon  to  get  new  and  pure 
supply  was  met  by  resolution  to  contract  for 
supply  from  existing  reservoirs  and  water 
works.  Jersey  City  v.  Harrison  [N.  J.  Law] 
62  A.  765. 

Note:  The  contention'  on  the  part  of  the 
plaintiffs  was  that  the  resolution  of  the 
town  council  was  a  proposition  for  a  con- 
tract, and  that  the  paper  executed  by  the 
city  and  tendered  for  execution  to  the  town 
made  up  a  contract  in  writing.  There  is 
good  authority  for  this  position  where  the 
ordinance  or  resolution  purports  to  be  a  di- 
rect offer  to  the  other  party  or  an  accept- 
ance of  the  offer  of  another  previously  made, 
the  written  record  of  the  ordinance  signed 
by  the  clerk  and  a  written  acceptance  sign- 
ed by  the  other  party  being  regarded  suf- 
ficient written  memorandum  to  satisfy  the 
statute  of  frauds.  People  v.  Board  of  Sup'rs, 
27  Cal.  655;  Argus  Co.  v.  Albany,  55  N.  Y.  495; 
Wade  V.  Newbern,  77  N.  C.  460.  The  defence 
In  the  principal  case  is  that  the  ordinance 
was  not  intended  to  be  a  contract,  an  offer, 
or  an  acceptance,  but  merely  an  authoriza- 
tion*f  certain  officers  to  make  a  contract, 
and  that  it  was  not  communicated  to  the 
plaintiff.  This  seems  a  good  defence.  A 
municipal  corporation  may  make  contracts 
within  its  ordinary  corporate  power  in  the 
same  manner  as  Individuals  and  other  cor- 
porations, except  where  the  statutes  provide 
otherwise.  Montgomery  Co.  v.  Barber,  45 
Ala.  237;  City  of  Logansport  v.  Dykeman, 
116  Ind.  15;  City  of  Indianola  v.  Jones,  29 
Iowa,  282.  In  the  case  of  contracts  between 
private  individuals  there  can  be  no  binding 
acceptance  until  the  terms  of  the  offer  are 
communicated  to  the  other  party,  and  any 
written  memorandum  of  the  offer  cannot  be 
used  by  the  other  party  as  evidence  if  it 
were  merely  givep  to  the  agent  of  the  first 
party  as  a  direction  for  making  the  con- 
tract. Steel  v.  rife,  48  Iowa,  99.  Merely 
authorizing  the  town  authorities  to  contract 
on  certain  terms  with  another  corporate 
body  could  not  be  treated  as  an  offer  and 
accepted,  so  as  to  form  a  binding  contract 
until  communicated  by  the  proper  authori- 
ties. But  see  Argus  Co.  v.  Albany,  BB  N.  T. 
495._See  4  Mich.  L.  R.  560. 


24.  Under  the  Los  Angeles  Charter  the 
making  of  a  contract  for  city  advertising  is 
an  administrative  act,  and  not  the  exercise 
of  a  legislative  power,  and  may  be  perform- 
ed by  order  instead  of  ordinance.  Earl  v. 
Bowen,    146   Cal.   754,   81  P.   133. 

25.  Diefenderfer  v.  State,  13  Wyo.  387,  80 
P.  667. 

26.  Under  Burns'  Ann.  St.  1901,  §  80851,  It 
is  the  duty  of  the  township  trustee  to  sign 
a  contract  for  the  erection  of  a  school  house 
with  the  bidder  whose  bid  is  approved  by  the 
advisory  board.  Lincoln  School  Tp.  v.  Union 
Trust  Co.  [Ind.  App.]  74  N.  B.  272.  Such 
statute  does  not  contemplate  that  the  trus- 
tee should  hold  supervisory  power  over  the 
board  which  is  created  as  a  check  upon  him. 
Id. 

27.  County  commissioners  ought  to  keep 
minutes  of  their  meetings  at  which  they 
award  contracts  to  improve  roads,  but  a  bid 
may  be  accepted  by  an  agreement  not  ar- 
rived at  through  parliamentary  forms.  Le 
Moyne  v.  Washington  County  [Pa.]  62  A,  516. 

28.  A  telegram  to  a  bidder  "you  are  low 
bidder,  come  on  morning  train"  is  not  an  ac- 
ceptance under  the  rule  that  a  bid  is  not 
binding  until  notice  of  acceptance  to  the 
bidder.  Cedar  Rapids  Lumber  Co.  v.  Fisher 
[Iowa]  105  N.  W.  595.  Action  of  a  board  in 
a'warding  a  contract  to  the  lowest  bidder 
and  instructing  the  secretary  to  telegraph 
him  to  that  effect,  whereupon  a  telegram 
"you  are  low  bidder,  come  on  morning  train" 
was  sent,  does  not  show  a  completed  con- 
tract.    Id. 

29.  Diefenderfer  v.  State,  13  Wyo.  387,  80 
P.   667. 

30.  Where  after  the  acceptance  of  a  bid 
a  question  as  to  the  validity  of  the  contract 
arose,  the  fact  that  a  better  bid  was  made 
did  not  authorize  the  town  to  ignore  its  ac- 
ceptance, neither  bid  being  in  response  to 
advertisement.  Diefenderfer  v.  State,  13 
Wyo.   387,   80  P.   667. 

31.  Where  after  the  acceptance  of  a  bid 
the  validity  of  the  contract  was  questioned, 
the  fact  that  another  bid  was  accepted  con- 
ditionally on  a  result  of  the  determination 
of  the  question  does  not  affect  the  first 
bidder's  rights.  Diefenderfer  v.  State,  13 
Wyo.  387,  80  P.  667. 
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idsed  for,  the  contract  may  not  be  let  to  a  nonbidder  and  recovery  had  for  the  difference 
between  the  contract  price  and  the  bid  of  the  lowest  bidder  who  refuses  to  per- 
form.'^ Under  a  rule  requiring  contracts  to  be  let  to  the  lowest  bidder  there  is  no 
authority  to  award  to  a  higher  bidder.^^  This  rule  is  not  nullified  by  one  that 
property  owners  may  petition  for  the  use  of  a  certain  kind  of  paving.'*  The  rule 
is  not  violated  by  requiring  specified  portions  of  the  work  to  be  done  within  the 
state,'"  nor  by  specifying  a  particular  kind  of  material  to  be  used''  unless  such  ma- 
terial be  a  patented  article/^  nor  by  the  fact  that  there  was  but  one  bidder/'  nor 
by  any  fact  not  shown  to  have  entered  into  the  competition."  The  rule  does  not 
^Pply  to  contracts  that  would  be  impracticable  to  so  let  out.*"    In  the  absence  of  a 


3a.  Cedar  Rapids  Lumber  Co.  v.  Fisher 
[Iowa]   105  N.  W.  595. 

33.  Faist  V.  Hoboken  [N.  J.  Law]  60  A. 
1120. 

34.  Monaghan  v.  Indianapolis  [Ind.  App.  1 
76  N.  E.  424. 

35.  An  ordinance  requiring  aU  contracts 
Involving  the  use  of  dressed  stone  to  require 
the  dressing  to  be  done  within  the  state  does 
not  of  itself  violate  the  rule  that  contracts 
must  be  let  to  the  lowest  responsible  bidder. 
Allen  V.  Labsap,  188  Mo.   692,  87  S.  W.  926. 

36.  A  contract  is  not  illegal  because  a 
particular  kind  of  material  was  specified 
which  all  bidders  would  be  required  to  pro- 
cure from  a  certain  producer.  Gage  v.  Neiv 
York,  110  App.  Div.  403,  97  N.  T.  S.  157. 

37.  Under  a  rule  that  contracts  for  street 
improvements  must  be  let  to  the  "l0"west  and 
best  bidder,"  a  city  has  not  power  to  specify 
that  a  patented  pavement  shall  be  used, 
though  the  owner  of  the  patent  agrees  to 
furnish  the  material  at  a  specified  price  to 
any  contractor  equipped  to  lay  it.  Mona- 
ghan  V.  Indianapolis  [Ind.  App.]  75  N.  B.  33; 
Monaghan  v.  Indianapolis  [Ind.  App.]  76  N. 
E.  424. 

Note:  The  Jurisdictions  divide  on  the 
question  whether  such  contracts  are  consist- 
ent with  a  statute  requiring  competition. 
Similar  considerations  to  those  expressed  in 
the  principal  case  have  led  other  courts  to 
the  same  result.  Dean  v.  Charlton,  23  Wis. 
590;  Nicolson  v.  Painter,  35  Cal.  699: 
Fishburn  v.  Chicago,  171  111.  338,  63  Am.  St. 
Eep.  236,  39  L.  R.  A.  482;  Verdin  v.  St.  Louis, 
131  Mo.  26;  State  v.  Elizabeth,  35  N.  J.  Law, 
351;  Burgess  v.  Jefferson,  21  La.  Ann.  143. 
The  opposing  cases  maintain  that  the  neces- 
sary competition  is  present  in  the  labor,  and 
that  the  city  should  have  the  benefit  of 
patented  material  if  the  best  (Hobart  v. 
Detroit,  17  Mich.  246;  In  re  Dugro,  50  N.  T. 
613),  especially  when  it  is  procurable  at  a 
fixed  price  (Hastings  v.  Columbus,  42  Ohio 
St.  585).  In  Wisconsin  this  limitation  has 
been  accepted  where  the  improvements  are 
not  assessable.  Kilvington  v.  Superior,  83 
Wis.  222,  33  Am.  St.  Rep.  32,  18  L.  R.  A.  45.  In 
several  states  such  contracts  have  been  au- 
thorized by  statute  on  petition  of  taxpayer.s. 
State  V.  Elizabeth,  35  N.  J.  Law,  351;  Nicolson 
V.  Painter,  35  Cal.  699. — See  5  Columbia  L. 
R.    549. 

Note;  Where  statutes  confer  on  munici- 
palities the  power  to  impose  a  burden  on  pri- 
vate property  requiring  the  taking  of  cer- 
tain steps,  in  their  nature  jurisdictional,  pre- 


cedent to  the  right  to  Impose  such  burden, 
the  municipality  has  only  such  power  as  the 
statute  grants  it  and  must  comply  strictly 
with  the  provisions  of  the  statute  in  exercis- 
ing such  power.  City  of  Bluffton  v.  Miller, 
33  Ind.  App.  521,  70  N.  E.  989;  Barber  Pav- 
ing Co.  V.  Edgerton,  125  Ind.  461,  25  N.  E. 
436.  Provisions  in  the  charter  requiring 
competitive  bidding  are  for  the  benefit  of  lot 
owners,  and  the  city  has  no  power  to  waive 
or  ignore  them.  Pineran  v.  Bithulithic  Co., 
116  Ky.  495,  76  S.  W.  415.  The  courts  do  not 
agree  on  the  main  proposttion  affirmed  in  the 
principal  case  that  there  can  be  no  competi- 
tion in  bidding  when  the  article  specified  is 
patented;  however,  the  weight  of  authority 
sustains  this  view.  Dean  v.  Charlton,  23 
Wis.  590,  99  Am.  Dec.  205;  Nicholson  Pave- 
ment Co.  V.  Painter,  35  Cal.  699;  Smith  v. 
Syracuse  Improvement  Co.,  161  N.  T.  484,  55 
N.  E.  1077;  Kean  v.  Elizabeth,  35  N. 
J.  Law-,  351;  Burgess  v.  Jefferson,  21 
La.  Ann.  143;  Barber  Asphalt  Paving  Co.  v. 
Wilcox,  86  N.  T.  S.  69;  Dillon,  Municipal  Cor- 
porations [4th  Ed.].  §  467.  There  are,  how- 
ever, many  strong  opinions  to  the  contrary 
which  affirm  the  right  of  a  city  to  advertise 
for  bids  for  a  patented  pavement,  though 
the  charter  specifies  that  contracts  for  public 
improvements  shall  be  let  to  the  lowest  bid- 
der. -Hobart  v.  Detroit,  17  Mich.  246;  In  re 
Dugo,  50  N.  T.  513;  Swift  v.  St.  Louis,  180 
Mo.  80,  79  S.  W.  172;  Verdin  v.  City  of  St. 
Louis  [Mo.]  27  S.  W.  447. — See  4  Mifli.  L. 
R.   78. 

38.  That  a  person  to  whom  a  contract  is 
let,  under  Cobbey's  Ann.  St.  .1903,  §  5519,  re- 
quiring the  contract  to  be  let  to  the  lowest 
responsible  bidder,  is  the  only  bidder  does 
not  render  the  contract  illegal  in  the  absence 
of  fraud  or  collusion,  or  a  showing  that  the 
price  i^  unreasonable  or  excessive.  Guts- 
chow  V.  Washington  County  [Neb.]  104  N. 
W.    602. 

39.  The  fact  that  a  contract  specifies  the 
number  of  hours  to  constitute  a  day's  labor 
does  not  afEect  the  validity  of  the  contract 
where  it  does  not  appear  that  such  specifica- 
tion entered  into  the  competition.  Gage  v. 
Chicago  [111.]  77  N.  B.  145. 

40.  A  rule  that  all  contracts  for  improve- 
ments must  be  let  out  by  sealed  bid  to  the 
lowest  bidder  does  not  apply  to  the  employ- 
ment of  an  architect  to  prepare  plans  for  a 
building.  City  of  Houston  v.  Glover  [Tex. 
Civ.  App.]  13  Tex.  Ct.  Rep.  652,  89  S.  W.  425. 
Contract  for  the  supervision  of  the  construe- 
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statute  limiting  the  power  of  the  board  making  the  contract,  the  only  limitation  is 
that  they  must  act  in  good  faith  and  as  a  result  of  an  honest  exercise  of  discretion." 
In  the  absence  of  a  law  requiring  contracts  to  be  let  to  the  lowest  bidder,  the 
municipal  body  has  a  large  discretion  in  the  premises  ;*^  but  technical  informalities 
or  irregularities  in  the  form  of  a  bid  will  not  defeat  the  right  of  the  lowest  bidder 
to  be  awarded  the  contract,*'  nor  authorize  a  municipal  board  to  award  the  contract 
to  a  higher  bidder.**  Where  the  lowest  bidder  has  not  conformed  to  the  advertised 
requirements,  the  contract  may  be  let  to  the  next  lowest  at  a  price  less  than  his  bid 
without  readvertising.*°  If  the  letting  of  a  contract  is  a  discretionary  act  it  cannot 
be  compelled  by  mandamus.''^  In  the  absence  of  fraud  or  collusion  the  exercise  of 
discretion  is  binding  on  the  public*'  and  is  not  subject  to  judicial  review.*'  A 
refusal  of  a  bidder  to  enter  into  a  contract  in  conformity  to  the  terms  of  his  bid  is  a 
condition  precedent  to  a  forfeiture  of  the  accompanying  deposit.** 

§  4.  Essential  provisions  in,  and  conditions  pertaining  to,  public  contracts}" — 
A  contract  must  be  authorized  by  a  valid  law.^^  It  must  be  properly  proposed  and 
accepted,'^  and  when  the  mode  of  contracting  has  been  expressly  prescribed  by  law, 
no  other  method  can  be  adopted. •'''     All  statutory  conditions  must  be  complied 


tion  of  an  improvement.     City  of  Houston  v. 
Potter  [Tex.  Civ.  App.]    91  S.  W.   389. 

41.  Board  of  freeholders  letting  a  con- 
tract for  bridge  construction.  Bloomfield  v. 
Middlesex  Chosen  Freeholders  [N.  J.  Law] 
62  A.  116.  The  determination  of  whether  to 
accept  bids  for  a  fixed  sum  or  for  a  schedule 
of  prices  for  piece  work  rests  in  the  discre- 
tion of  the  board  authorized  to  make  the 
contract.  LeMoyne  v.  Washington  County 
[Pa.]   62  A.  516. 

42.  Discretion  not  abused  "where,  in  a  con- 
tract involving  the  expenditure  of  $40,000,  a. 
bid  $225  higher  than  the  lowest  was  ac- 
cepted, but  a  different  material  was  used. 
Murray  v.  Bayonne  [N.  J.  Law"]  63  A.  81. 
The  power  of  municipal  officers  in  awarding 
contracts  is  discretionary.  Philadelphia  v. 
Pemberton,  25  Pa.  Super.  Ct.  323.  To  what 
bidder  a  contract  shall  be  awarded  rests  in 
the  discretion  of  the  board  authorized  to 
make  the  contract,  and  if  they  believe  the 
lowest  bidder  is  not  responsible  they  may 
reject  him.  LeMoyne  v.  Washington  Coun- 
ty [Pa.]  62  A.  516.  The  law  relating  to  the 
canals  and  to  the  state  board  of  public 
works  is  distinct  from  and  independent  of 
the  provisions  which  In  the  Revised  Stat- 
utes are  grouped  under  the  caption  of 
"Public  Buildings,"  and  concerning  the  let- 
ting of  contracts  for  work  on  the  canals 
there  is  a  discretion  which  is  not  allowed  un- 
der the  public  building  code.  Carmichael  & 
Co.  v.  MoCourt,  6  Ohio  C.  C.  (N.  S.)  561. 

43.  Faist  V.  Hoboken  [N.  J.  Law]  60  A. 
1120.  On  an  allegation  that  the  lowest  bid- 
der is  not  a  responsible  one,  or  that  other 
just  causes  exist  for  the  rejection  of  his  bid, 
he  is  entitled  to  be  heard.  Such  rejection 
cannot  be  made  arbitrarily.     Id. 

44.  Faist  V.  Hoboken  [N.  J.  Law]  60  A. 
1120. 

45.  Sanitary  District  of  Chicago  v.  Mc- 
Mahon  &  Montgomery  Co.,  110  111.   App.   510. 

46.  A  town  board  cannot  be  compelled  by 
mandamus  to  give  Its  consent  to  a  contract 
proposed  by  the  highway  commissioner 
where   it  has  a.  right  to   withhold   it.     Peo- 


ple  v.   Early,   106   App.   Div.    269,   94  N.   T.   S. 
640. 

47.  The  letting  of  a  contract  for  street 
improvements  rests  in  the  discretion  of  the 
city  council,  and  in  the  absence  of  fraud  or 
collusion  their  action  is  binding  on  the  tax 
payers.  City  of  North  Takima  v.  Scudder 
[Wash.]   82  P.  1022. 

48.  Where  a  board  of  public  works  ac- 
cepted a  proposition  by  a  manufacturer  to 
install  a  smoke  preventer,  "and  remove  the 
same  at  our  own  expense  if  found  unsatis- 
factory," the  city's  decision  not  to  accept  the 
a-jparatus  on  the  ground  that  it  was  unsatis- 
factory Is  not  subject  to  Judicial  review. 
Graham  v.  Grand  Rapids  [Mich.]  12  Det. 
Leg.  N.   592,  104   N.  W.   983. 

49.  Where  a  bidder,  notified  that  his  bid 
was  the  lowest,  appeared  before  individual 
members  of  the  board  and  told  them  that  he 
had  made  a  mistake  in  his  figures,  and  they  de- 
sired a  change  in  the  specifications  but  the 
board  did  not  call  upon  him  to  contract  ac- 
cording to  his  bid.  nor  give  him  a  chance  to 
refuse  to  do  so,  there  was  no  refusal  on  his 
part  so  as  to  authorize  a  forfeiture  of  the 
deposit  accompanying  the  bid.  Cedar  Rapids 
Lumber  Co.   v.  Fisher  [Iowa]    105  N.  W.  595. 

60.     See  4  C.  L.   1095. 

51.  A  contract  made  under  a  void  ordi- 
nance is  unenforceable.  City  of  Covington 
V.  Brinkman,  25  Ky.  L.  R.  1949,  79  S.  W.  234. 
A  contract  for  work  which  has  been  ordered 
without  a  valid  ordinance  or  resolution  is 
invalid  and  unenforceable  by  the  contractor. 
Contract  for  se"wering.  Citizens'  Bank  v. 
Spencer.  126  Iowa  101.  101  N.  W.-643. 

52.  Where  a  tO"wn  council  authorized  a 
contract  with  a  city  for  a  supply  of  water, 
and  the  city  upon  learning  of  the  resolution 
caused  to  be  drawn  a  paper  claimed  to  accord 
with  the  terms  of  the  resolution,  it  was  held 
that  as  the  resolution  was  never  communi- 
cated to  the  city  it  was  not  a  proposal  which 
it  could  accept.  Jersey  City  v.  Harrison  [N. 
J.  Err.  &  App.]   62  A.  765. 

53.  Paul  V.  Seattle  [Wash.]  82  P.  601. 
Custom  of  officials  in  transacting  public  bus- 
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■with."*  Deliberation  m^  be  essentia]/"  but  though  a  rule  requiring  contracts  to 
be  let  to  the  lowest  and  best  bidder  after  advertisement  for  bids  is  not  complied 
with,  a  city  is  liable  for  the  reasonable  value  of  services  rendered  under  a  contract 
entered  into ;°°  and  .where  there  was  no  bad  faith  in  awarding  the  contract,  irregu- 
larities in  the  details  as  to  bidding  will  not  invalidate  it  after  it  has  been  execut- 
ed.''^  If  expedition  is  essential,  competitive  bidding  may  be  dispensed  with.°°  A 
contract  must  be  signed  by  one  duly  authorized  to  do  so.°*  If  recordation  is  re- 
quired by  statute  it  is  essential,*"  but  under  the  rule  that  a  duplicate  copy  of  the 
contract  shall  be  filed  with  the  county  clerk  it  is  not  necessary  that  a  record  entry 
set  forth  all  the  terms  of  the  contraet.®'^    The  contract  must  be  in  writing*^  if  so 


Iness  cannot  validate  a  contract  not  author- 
ized or  executed  In  the  manner  prescribed  by 
law.     Id. 

54.  Under  Act  March  7,  1901,  art.  15  (P.  L. 
36),  amended  by  Act  June  20,  1901  (P.  L.. 
592),  though  a  contract  for  printing  was  re- 
duced to  writing,  accepted  by  the  bidder  and 
delivered  by  him  to  the  city,  no  contract 
exists  where  the  recorder  has  not  signed  it, 
though  he  was  prevented  from  signing  be- 
cause of  his  sudden  death.  Press  Pub.  Co. 
V.  Pittsburgh,  207  Pa.  623,  57  A.  75.  Statute 
requiring  certificate  of  county  auditor  as  to 
availability  of  funds  before  contracts  are 
entered  into  by  public  officials.  Hunt  v.  Froni- 
zer,  3  Ohio  N.  P.  (N.  S.)  303.  Compliance 
with  a  constitutional  provision  requiring 
advertisement  for  bids  and  publicly  award- 
ing the  contract  to  the  lowest  bidder  is 
essential  to  the  validity  of  a  contract.  City 
of  Providence  v.  Providence  Blec.  Light  Co. 
[Ky.]  91  S.  W.  664.  Ky.  St.  1903,  §  3212,  pro- 
viding that  for  the  execution  of  a  contract 
by  the  board  of  education  the  majority  of 
the  members  must  concur  on  a  call  for  yeas 
and  nays,  a  vote  on  call  of  the  yeas  and 
nays  is  indispensable  (Board  of  Education  of 
Newport  v.  Newport  Nat.  Bank  [Ky.]  90  S. 
W.  569),  and  the  rule  that  the  yeas  and 
nays  must  be  entered  of  record  Is  not  satis- 
fled  by  a  record  showing  that  the  contract 
was  unanimously  adopted  (Id.).  Sayles'  Rev. 
Civ.  St.  1897,  art.  797,  authorizing  the  county 
commissioners  court  to  appoint  an  agent  to 
contract  on  behalf  of  the  county  for  the  re- 
pair of  buildings,  etc.,  requires  the  commis- 
sioners in  conferring  such  authority  to  act 
as  a  body.  Jackson-Poxworth  Lumber  Co.  v. 
Hutchinson  County  [Tex.  Civ.  App.]  13  Tex. 
Ct.  Rep.  565,  88  S.  W.  412.  It  Is  not  essential, 
however,  that  the  appointing  order  be  actu- 
ally entered  on  the  minutes.  Id.  Act  of 
April  4,  1870,  P.  L.  834,  relative  to  advertise- 
ment for  bids  for  the  construction  of  a  court 
house,  held  to  have  been  complied  with. 
Commonwealth  v.  Brown,  25  Pa.  Super.  Ct. 
269.  Entire  work  of  'improvement  held  to 
have  been  properly  included  in  one  coi  tract. 
Sacramento  Pa  v.  Co.  v.  Anderson  [Cal.  App.] 
82  P.  1069.  Where  the  police  Jury  under- 
takes the  work  of  a  public  improvement  for 
which  it  is  necessary  to  incur  a  debt  payable 
from  the  estimated  surplus  of  the  public 
revenues,  the  contract  therefor  may  be  made 
on  the  basis  of  cash  realized  or  to  be  rea- 
lized from  certificates  of  parish  indebtedness, 
to  the  payment  of  which  the  surplus  is  dedi- 
cated.    Dupuy  V.   Police   Jury   of   Parish   of 


Iberville  [La.]  39  So.  627.  The  provisions  of 
St.  1896,  p.  497,  c.  500,  authorizing  the  com- 
missioners of  a  certain  county  to  construct  a 
county  building,  and  providing  that  con- 
tracts should  contain  a  provision  that  no 
contractor  should  be  paid  for  additional  ma- 
terial or  labor  unless  the  additional  sum 
should  be  approved  before  the  labor  or  ma- 
terial was  furnished,  applies  to  contracts 
made  to  complete  the  building  after  the  orig- 
inal contractors  had  failed  to  perform.  Cut- 
ter V.  Middlesex  County  [Mass.]  75  N.  E.  954. 

55.  The  rule  that  a  contract  by  a  board 
is  a  deliberative  act  requires  that  before  it  is 
entered  into  the  board  compare  ideas,  consult, 
and  deliberate.  Austin  Mfg.  Co.  v.  Ayr  Tp, 
24  Pa.  Super.  Ct  91;  Western  Wheeled 
Scraper  Co.  v.  Butler  Tp.,  24  Pa.  Super.  Ct. 
477. 

56.  City  of  Providence  v.  Providence  Elec. 
Light  Co.  [Ky.]  91  S.  W.  664. 

57.  Wabash  Ave.,   26  Pa.   Super.  Ct.   305. 

58.  Where  a  plan  prepared  for  the  con- 
struction of  a  bridge  was  not  feasible,  and 
expedition  in  its  construction  -was  impera  - 
five,  it  was  not  an  abuse  of  discretion  to 
award  the  contract  on  plans  submitted  by 
a  bidder  without  competitive  bidding. 
Bloomfield  v.  Middlesex  Chosen  Freeholders 
[N.  J.  Law]  62  A.  116. 

59.  Under  a  statute  providing  that  con- 
tracts must  be  signed  by  the  mayor  or  some 
other  person  authorized  in  behalf  of  the 
public,  the  city  clerk  may  sign  under  author- 
ity from  the  council.  Earl  v.  Bowen,  146 
Cal.  754,  81  P.  133.  Under  a  rule  that  no 
contract  is  binding  unless  approved  by  the 
council,  and  by  them  ordered  to  be  signed, 
an  approval  by  the  council  after  an  author- 
ized oflJeial  has  signed  is  equivalent  to  ap- 
proval before  the  signature  is  attached.     Id. 

eo.  Under  a  rule  that  contracts  must  be 
recorded,  a  contract  not  evidenced  by  a 
record  entry  is  void.  Morrow  v.  Pike  Coun- 
ty, 189  Mo.  610,  88  S.  W.  99. 

61.  An  entry  reciting  the  employment  of 
an  attorney  to  defend  a  certain  case,  the 
compensation  to  be  paid  out  of  a  certain 
fund,  is  sufficient.  Morrow  v.  Pike  County 
189  Mo.   610,  88  S.  W.  99. 

62.  An  ordinance  offering  to  let  the 
right  to  construct  a  telephone  system  upon 
certain  conditions,  and  a  bond  by  the  suc- 
cessful bidder  accepting  the  provisions  of  the 
ordinance,  satisfy  Rev.  St.  1899,  §  6759.  City  of 
California  v.  Bunceton  Tel.  Co.,  112  Mo  App 
722,  87  S.  W.  604.  Contract  with  a  board  of 
health  and  not  in  writing  for  necessaries  to 
be    provided    for    a    family    quarantined    on 
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required."^  The  coatract  entered  into  must  be  one  authorized  by  law,'*  and  must 
conform'  to  the  specifications  in  the  advertisement  for  bids^°  and  the  resolution  by 
which  it  is  authorized.^*  By  statute,  contracts  with  the  United  States  are  not 
assignable.'^  Contracts  must  conform  to  the  principles  of  public  policy;  hence,  a 
public  official  cannot  contract  with  himself  on  behalf  of  the  public.®*  In  some 
states  it  is  a  penal  offense  to  do  so.'"  Contracts  must  not  have  the  efEeet  of  giving 
public  property  for  private  use,^°  nor  be  for  the  purpose  of  accomplishing  an  end 
by  an  unlawful  method.'^ 

A  contractor's  iond  must  conform  to  the  requirements  of  the  statute.''^     Public 
officers  charged  with  the  .duty  of  exacting  the  bond  are  personally  liable  if  they  do 


account  of  smallpox.  Melley  v.  Columbus, 
3  Ohio  N.  P.  (N.  S.)  398.  A  contract  between 
two  municipalities  for  a  supply  of  water  for 
public  and  private  use  is  within  the  pro- 
visions of  the  statute  of  frauds.  Jersey  City 
V.  Harrison  [N.  J.  Err.  &  App.]   62  A.  765. 

03.  Under  Laws  1893,  p.  464,  c.  138,  §§  4,  7, 
a  contract  with  an  architect  need  not  be  In 
writing.     Ritchie  v.  State   [Wash.]   81  P.  79. 

64.  A  statute  prohibiting  a  contract  ex- 
cept on  a  consideration  wholly  to  be  per- 
formed renders  void  a  contract  based  on  a 
past  consideration.  Morrow  v.  Pike  County, 
189  Mo.  610,  88  S.  W.  99.  Villages  organized 
under  the  general  law^  have  not  power  to 
contract  for  the  construction  of  sewers  un- 
til the  property  owners  have  an  opportunity 
to  perform  the  work  themselves  as  provided 
by  Laws  1901,  p.  215,  c.  167.  State  v.  Foster, 
94  Minn.  412,  103  N.  W.  14.  An  express  con- 
tract to  pay  for  an  Improvement  out  of  city 
funds  which,  if  executed,  would  raise  the 
city's  indebtedness  beyond  the  constitutional 
limit,  is  void.  Citizens'  Bank  v.  Spencer,  126 
Iowa  101,  101  N.  W.  643. 

65.  Injunction  will  lie  to  restrain  the 
execution  of  a  contract  for  public  work 
awarded  under  different  specifications  from 
those  under  which  bids  were  advertised  and 
subsequent  to  the  time  named  for  receiving 
bids.  State  v.  Board  of  Education,  6  Ohio 
C.  C.  (N.  S.)  345.  Under  a  rule  that  the  con- 
tract must  be  let  to  the  lowest  bidder,  a  pro- 
vision which  authorizes  changes  in  the  ma- 
terial and  work  and  leaving  the  additional 
amount  to  be  paid  to  the  city  engineer  in- 
validates the  contract.  Gage  v.  New  York, 
110  App.   Div.   403,  97  N.  T.  S.   157. 

66.  Jersey  City  v.  Harrison  [N.  J.  Err.  & 
App.]   62  A.  765. 

67.  Where  a  partnership  is  formed  for  the 
performance  of  a  contract  which  one  of  the 
members  secured  from  the  government,  nei- 
ther the  contract  nor  any  interest  therein 
is  transferred  so  as  to  violate  Rev.  St.  U.  S. 
§  3737,  providing  that  contracts  with  the 
government  transferred  to  another  party 
shall  be  thereby  annulled.  North  Pacific 
Lumber  Co.  v.  Spore,  44  Or.  462,  75  P.  890. 

08.  A  public  officer  having  power  to  pur- 
chase supplies  cannot  contract  with  himself 
or  with  a  firm  of  which  he  is  a  member  for 
them.  Lainhart  v.  Burr  [Fla.]  38  So.  711. 
Where  an  official  with  power  to  purchase 
supplies  contracts  with  himself  or  with  a 
firm  of  which  he  is  a  member,  and  the  pur- 
chase price  has  been  paid,  if  the  transaction 
was  tainted  with  fraud  the  entire  purchase 
may  be  recovered  by  the  public,  but  where 


there  Is  no  fraud  and  the  supplies  were  bene- 
icial  to  the  public,  only  the  excess  over 
ost  may  be  recovered.  Lainhart  v.  Burr 
[Pla.J  38  So.  711.  Where  a  house  of  which 
1  member  of  the  board  of  health  was  the 
real  owner  was  let  to  the  city  as  a  pest 
house  at  a  grossly  excessive  rental,  the 
lease  was  held  a  fraud  upon  the  city.  Tyr- 
rell V.  New  York,  94  N.  Y.  S.  951.  Contract 
for  bath  tubs  in  engine  houses  set  aside 
where  it  appeared  that  a  member  of  the  city 
council  was  indirectly  interested  therein. 
City  charter  prohibited  councilmen  from  be- 
ing Interested  In  public  contracts.  Harrison 
V.   Elizabeth,  70   N.  J.  Law,  591,   57  A   132. 

69.  Chap.  4020,  p.  50,  Act  May  19,  1891, 
making  it  a  penal  offense  for  a  public  officer 
to  contract  w^ith  himself  on  behalf  of  the 
public,  does  not  apply  to  a  contract  for  the 
purchase  of  supplies,  but  only  to  construc- 
tion contracts  and  contracts  for  working 
the  public  roads.  Lainhart  v.  Burr  [Fla.]  38 
Bo.  711. 

70.  A  village  council  has  no  power  to 
contract  to  aid  private  adventures.  Village 
of  Morrice  v.  Sutton  [Mich.]  12  Det.  Leg.  N. 
19,  103  N.  W.  188.  A  contract  by  a  city  to 
give  a  sum  of  money  to  a  corporation  if  it 
would  maintain  a  factory  there  for  a  cer- 
tain period  is  void.  Collier  Shovel  &  Stamp- 
ing Co.  V.  Washington  [Ind.  App.]  76  N.  E. 
122. 

71.  Where  a  railroad  company  objected  to 
a  petition  to  lay  out  a  street  at  grade  across 
the  railroad,  but  consented  to  the  granting 
of  the  petition  if  the  city  would  maintain  a 
gate  at  the  crossing,  the  contract  to  main- 
tain the  gate  if  an  attempt  to  buy  off  opposi- 
tion to  the  petition  was  beyond  the  power  of 
the  city  to  make  (Old  Colony  R.  Co.  v.  New 
Bedford,  188  Mass.  234,  74  N.  E.  468),  but 
such  contract  was  binding  on  the  city  for  a 
reasonable  time  under  Pub.  St.^  1882,  c.  112, 
§  128,  providing  that  if  a  highway  across  a 
railroad  is  authorized,  expenses  Incident  to 
maintaining  the  way  at  the  crossing  shall 
be  borne  by  the  city  until  otherwise  deter- 
mined  by  a  special  commission   (Id.). 

72.  A  stipulation  In  a  contractor's  bond 
that  he  will  furnish  all  labor  and  materials 
is  not  a  compliance  with  a  rule  requiring  a 
bond  that  he  will  pay  for  all  labor  and  ma- 
terials used.  Hardison  &  Co.  v.  Yeaman 
[Tenn.]  91  S.  W.  1111.  Deposit  held  to  be 
an  additional  and  cumulative  security  in  ad- 
dition to  the  bond  for  the  performance  of  a 
contract,  and  not  a  limited  security  only,  to 
furnish  an  available  fund  to  enable  the  city 
to  have  omitted  work  promptly  done.     Com- 
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not  do  so.^'  In  Tennessee  such  failure  is  a  misdemeanor."  A  provision  in  a 
contract  retaining  a  portion  of  the  money  earned  is  governed  by  the  law  of  guaran- 
ty.'" In  Minnesota  a  city  which  fails  to  require  a  bond  for  the  performance  of  a 
void  contract  is  not  liable  to  a  subcontractor.'* 

§  5.  Interpretation  and  effect  of  piMic  contracts;  performance  and  dis-t 
charge.  A.  Construction  and  interpretation.'''' — A  contract  may  be  read  from  the 
provisions  of  a  statute'*  if  the  terms  are  so  intended." 

A  public  contract  like  any  other  should  be  given  effect,  if  possible,'"  according 
to  all  its  provisions'^  and  the  plain  meaning  of  its  terms. '^  Parol  evidence  which 
is  explanatory  of  the  subject-matter  consistent  with  the  terms  of  the  contract,  and 
necessary  for  its  interpretation,  is  admissible.*'  Important  stipulations  not  con- 
tained are  presumed  to  have  been  designedly  omitted.'*  The  intention  of  the  par- 
ties should  be  ascertained  from  all  its  provisions.'*     Terms  are  to  be  given  the 


monwealth    v.    Philadelphia,    211    Pa.    85,    60 
A.  549. 

73.  A  building  committee  appointed  by  a 
county  court,  who  made  a  contract  subject 
to  the  ratification  of  the  appointing  body, 
are,  notwithstanding-  such  ratification,  par- 
ties to  the  contract  and  are  liable  to  mechan- 
ics and  materialmen  ■where  they  failed  to 
take  a  bond  as  required  by  statute.  Hardi- 
son  &  Co.  V.  Teaman    [Tenn.]   91  S.  W.   1111. 

74.  Members  of  a  building  committee  ap- 
pointed to  make  a  contract  are  public  offi- 
cers "Within  a  statute  making  it  a  misde- 
meanor for  a  public  officer  to  award  a  con- 
tract without  taking  a  bond.  Hardison  & 
Co.   V.    Teaman    [Tenn.]    91  S.   "W.   1111. 

75.  Switzer  &  McHenry's  Case,  38  Ct.  CI. 
275. 

76.  The  failure  of  a  city 'to  require  a  bond 
from  a  contractor  to  pave  streets,  under  an 
entire  contract  void  because  in  excess  of 
authorized  municipal  indebtedness,  does  not 
render  the  city  liable  under  LaTvs  1901,  p. 
535,  c.  321,  for  that  neglect  to  a  subcontrac- 
tor who  furnished  materials.  Laws  1903,  p. 
S95,  e.  382,  validating  such  contracts  and 
authorizing  the  payment  of  evidences  of 
indebtedness  already  issued,  does  not  impose 
liability  on  the  part  of  the  city  to  such  sub- 
contractor. Kettle  River  Quarries  Co.  v. 
■fiast   Grand   Forks    [Minn.]    104   N.   W.    1077. 

77.  See  4  C.  L.  1096. 

78.  Act  March  3,  1875  (18  Stat,  at  D. 
463).  for  the  improvement  of  the  Mississippi 
between  South  Pass  and  the  Gulf  of  Mexico 
providing  details  generally  intrusted  to  the 
executive  branch  of  the  government,  is  in 
form  and  substance  a  contract.  Switzer  & 
McHenry's   Case,    38   Ct.    CI.    275. 

79.  No  contract  to  convey  land  in  Alaska 
to  persons  In  possession,  or  to  reimburse 
them  for  improvements  if  the  lands  should 
be  withdrawn  from  sale,  was  created  by  the 
Act  of  1891,  or  Act  May  17,  1884  (23  St.  L.  p. 
24).  Russian-American  Packing  Co.'s  Case, 
39  Ct.  CI.  460.  A  resolution  of  village  trus- 
tees granting  the  petition  of  a  contractor  to 
change  the  line  of  a  sewer  from  the  center 
of  the  street  to  a  point  near  the  curb  does 
not  constitute  a  contract  so  that  the  reso- 
lution may  not  be  rescinded  before  any  work 
Is  done  under  it.  Harrison  v.  New  Brighton, 
110  App.  Div.  267,  97  N.  Y.  S.  246. 

80.  Contract  by  the  bridge   commissioner 


of  New  York  for  the  operation  of  a  railroad 
over  the  Williamsburgh  bridge  did  not  Ille- 
gally create  a  franchise  in  the  railroad 
company.  Schinzel  v.  Best,  45  Misc.  455, 
92  N.  T.  S.  754.  A  contract  by  which  an 
architect  is  employed  to  prepare  plans  is 
not  the  creation  of  a  debt,  under  a  rule  pro- 
hibiting the  creation  of  a  debt,  unless  pro- 
vision has  been  made  for  its  payment,  where 
it  is  intended  that  the  services  shall  be  paid 
tor  out  of  the  current  revenues.  City  of 
Houston  V.  Glover  [Tex.  Civ.  App.]  13  Tex. 
Ct.  Rep.  652,  89  S.  W.  425.  The  making  of 
a  contract  for  water  for  a  number  of  years 
to  be  delivered  in  the  future  does  not  create 
a  debt,  but  liability  only  arose  as  the  water 
was  used  each  year.  City  of  Tyler  v.  Jester 
&  Co.,  97  Tex.  344,  78  S.  "W.  1058.  The  duty 
of  a  commissioner's  court  to  audit  all  claims 
is  not  abdicated  by  a  contract  for  the  erec- 
tion of  a  court  house,  according  to  certain 
plans  and  specifications,  under  the  direction 
of  a  competent  architect,  to  be  paid  for  only 
after  final  inspection.  Tally  v.  Commission- 
ers' Ct.  of  Jackson  County  [Ala.]  39  So.  167. 
Where  a  city,  not  obliged  to  make  any  pay- 
ments until  the  contract  is  completed,  at  the 
request  of  the  contractor  agreed  to  divert 
money  when  due  to  materialmen  for  goods 
furnished  and  to  be  furnished,  such  agree- 
ment was  not  a  contract  of  guaranty  or 
suretyship  which  the  city  was  forbidden  to 
make.  City  of  Albany  v.  Cameron  &  Bark- 
ley  Co.,  121  Ga.   794,  49  S.  E.  798. 

81.  Sanitary  Dist.  of  Chicago  v.  McMahon 
&  Montgomery  Co.,  110  111.  App.  510. 

82.  Printed  specifications  providing  that 
no  tunneling  should  be  allowed  except  on 
"wrftten  permission"  of  the  engineer,  and 
typewritten  specification'^  provided  "unless 
otherwise  ordered  by  the  engineer,"  are  not 
inconsistent,  and  written  permission  is  es- 
sential. Harrison  v.  New  Brighton,  110  App. 
Div.  267,  97  N.  T.  S.  246.  Inferences  and  im- 
plications cannot  prevail  against  the  express 
term  of  a  contract  providing  for  the  payment 
of  interest  semi-annually  on  a  contractor's 
money  held  as  security.  Switzer  &  Mc- 
Henry's Case,  38   Ct.  CI.   275. 

83.  Rouseville  Borough  School  Dist.  v. 
Cornplanter  Tp.  School  Dist.,  29  Pa.  Super. 
Ct.   214. 

84.  Donald's  Case,  39  Ct.  CI.  357. 

85.  Provisions  in  a  contract,  for  a  street 
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meaning  intended  by  the  parties.'*  Plans  and  specifications  attached  to  a  con- 
tract and  referred  to  therein  become  a  part  of  it.*'  Prior  negotiations  are  sub- 
servient to  the  express  terms  of  the  written  contract.'* 

A  contract  is  not  void  because  provision  for  paying  the  obligation  it  creates  is 
unenforceable,'^  nor  because  creating  a  debt  in  excess  of  current  revenues,  where  such 
result  is  caused  by  failure  of  the  city  to  impose  a  tax  it  was  authorized  to  levy.®* 
A  contract  is  not  invalid  because  it  may  become  improvident,"^  or  because  entered 
into  hastily  and  ill  advisedly,"'  or  because  when  entered  into  it  was  the  intention  to 
refuse  to  carry  out  the  terms  of  a  previous  one  on  the  same  subject  for  breach  of 
which  an  action  for  damages  will  lie.°^  A  paving  contract  is  not  rendered  void  by 
a  provision  requiring  the  contractor  to  keep  up  repairs.®*  A  contract  for  one 
portion  of  the  work  is  not  affected  by  the  fact  that  a  contract  for  another  portion 
is  void.®' 

No  renunciation  of  a  city's  rights  is  to  be  implied  from  the  grant  of  an  ex- 
clusive privilege  to  maintain  water  pipes  in  the  highways  for  a  period  of  years.®' 
A  municipal  corporation  in  granting  a  franchise  to  a  company  to  furnish  water 
does  not  impliedly  contract  that  it  will  never  do  any  act  by  which  the  value  of  the 
franchise  may  be  reduced.®'  The  inventor  of  a  patented  article  to  be  used  in  the 
work  does  not,  by  making  an  unsuccessful  bid,  waive  his  rights  under  the  patent 
to  the  successful  bidder.®' 


Improvement  relative  to  grading,  that  old 
pavement  siiould  be  removed  to  such  depth 
as  was  necessary  to  enable  new  pavement 
to  be  put  down  did  not  contemplate  any 
expenses  for  grading  except  such  as  were 
necessary  to  make  room  for  the  new  pave- 
ment. McCain  v.  Des  Moines  [Iowa]  103 
N.  W.  979.  Where  plans  and  specifications 
of  a  sewer  showed  the  depth  of  the  ex- 
cavation required,  and  such  plans  were  to 
control  the  depth,  failure  of  the  city  en- 
gineer to  give  instructions  as  to  depth  in 
accordance  with  a  provision  in  the  con- 
tract does  not  impose  liability  on  the  city 
for  damages  sustained  by  the  contractor 
in  the  absence  of  request  for  specific  in- 
structions. Harrison  v.  New  Brighton,  110 
App.  Div.  267,  97  N.  T.  S.  246.  A  post  two 
and  one-half  miles  from  the  seacoast  Is 
not  in  the  interior  of  the  island,  within 
a  contract  to  take  meat  for  interior  posts. 
Simpson   v.    U.    S.,    26    S.    Ct.    54. 

86.  When  a  contract  for  the  construction 
of  vessels  provided  that  on  default  of  the 
contractor  the  United  States  might  com- 
plete the  same  by  contract,  and  on  aban- 
donment of  the  work  by  the  contractor 
a  new  contract  for  the  construction  and 
completion  of  the  vessels  was  let,  it  was 
held  that  "construction"  and  "completion" 
as  used  were  substantially  the  same  in 
meaning.  United  States  v.  Perth  Amboy 
Shipbuilding  &  Engineering  Co.,  137  F.  685. 
Held  further  that  "constructed"  as  used 
did  not  imply  other  or  different  vessels 
than    those    originally    contracted    for.     Id. 

87.  When  a  contract  for  street  improve- 
ment provided  that  the  work  should  be 
done  according  to  attached  plans  and  speci- 
fications, which  should  be  considered  as 
incorporated  therein,  a  provision  in  the 
plans  that  the  city  could  order  omitted  any 


portion  of  the  work  called  for,  and  the 
contractor  would  not  be  entitled  to  pay 
therefor,  became  a  part  of  the  contract 
City  of  Ensley  v.  Moore  &  Co.  [Ala.]  39 
So.  679. 

Sa     Simpson  v.  U.  S.,  26   S.  Ct.  54. 

89.  A  construction  contract  is  not  in- 
valid because  the  action  of  the  commission- 
er's court  in  levying  a  special  tax  to  meet 
warrants  issued  in  payment  beyiond  the 
current  year  is  void.  Tally  v.  Commission- 
er's Ct.  of  Jackson  County  [Ala.]  39  So. 
167. 

90.  City  of  Providence  v.  Providence 
Elec.   Light  Co.    [Ky.]    91  S.   W.    664. 

91.  Wabash    Ave.,    26    Pa.    Super.    Ct.    305. 
9a,  93.     Cox  V.  Jones   [N.  H.]  63  A.  178. 

94.  A  provision  requiring  a  pavement 
contractor  to  keep  up  repairs  for  10  years 
does  not  render  the  contract  void.  Erie 
City  V.  Grant,  24  Pa.  Super.  Ct.  109.  A 
municipal  lien  for  paving  is  not  void,  be- 
cause the  contract  required  the  contractor 
to  keep  up  repairs  for  five  years,  where  it 
appears  that  the  paving  will  last  five  years 
without  repair.  Philadelphia  v.  Pemberton, 
25  Pa.  Super.  Ct.  323. 

95.  A  contract  with  an  architect  to  pre- 
pare plans  Is  distinct  from  one  thereafter 
made  for  the  construction  of  a  building. 
City  of  Houston  v.  Glover  [Tex.  Civ.  App.] 
13   Tex.   Ct.   Rep.    652.    89    S.   W.    425. 

96.  A  contract  granting  the  exclusive 
privilege  of  maintaining  water  pipes  in  the 
public  highways  for  20  years,  with  the 
privilege  to  the  city  of  purchasing  the  water 
works  after  10  years,  is  not  an  implied  re- 
nunciation of  the  city's  rights  to  construct 
water  works  after  the  20  years'  period. 
CAty  of  Sioux  Falls  v.  Farmers'  Loan  & 
Trust  Co.,  136  F.  721. 

97.  City  of  Sioux  Palls  v.  Farmers'  Loan 
&   Trust  Co.    [C.   C.   A.]    136   F.    721. 
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A  provision  that  tlie  contractor  should  make  good  any  defectiye  -work  does  not 
render  him  liable  for  defects  arising  from  other  causes."'  A  provision  that  the  con- 
tractor shall  bear  loss  resulting  from  delay  does  not  apply  to  delay  not  contem- 
plated by  the  parties.^  A  provision  in  a  paving  contract  that  the  contractor  shall 
keep  up  repairs  for  a  specified  period  is  a  mere  guaranty  of  good  work  and  does  not 
require  him  to  replace  paving  torn  up  by  bursting  water  mains,^  nor  violate  a  rule 
that  repairs  shall  be  paid  for  out  of  the  general  revenue  fund.'  Damages  sufEered 
by  tlie  contractor,  because  of  failure  to  comply  with  the  terms  of  the  contract,  fall 
on  him,  though  the  supervising  engineer  did  not  object  to  the  violation.^  Where 
a  contract  provides  that  if  any  change  is  made  in  the  speeiiications  the  increased 
or  diminished  cost  shall  be  assessed  by  a  boaxd,  the  action  of  such  board  is  conclu- 
sive.* Provisions  relative  to  extras  must  be  complied  with  in  order  to  entitle  the 
contractor  to  recover.' 

(§5)  B.  Performance  and  discharge.'' — Substantial  performance  of  the 
terms  of  the  contract  is  essential*  if  not  waived,"  but  exact  compliance  with  the 
terms  is  not  essential  if  impracticable,^*  or  if  such  performance  was  not  intended.^^ 


98.  In  New  York,  no  patent  hydrant 
valve  or  stopcock  can  be  used  by  the  water 
department  if  the  patentee  insists  on  royalty. 
Held  that,  where  the  owner  of  a  patent  made 
an  unsuccessful  bid  to  furnish  said  hydrants, 
he  did  not  "wraive  his  rights  under  the  patent 
to  the  successful  bidder.  Cayuta  Wheel  & 
Foundry  Co.  v.  Kennedy  Valve  Mfg.  Co.,  127 
!■'.  355. 

99.  Morley  v.  St.  Joseph,  112  Mo.  App.  671, 
87  S.  W.  1013. 

1.  A  contract  for  the  construction  of  a 
street  provided  that  loss  or  damages  fron* 
delay  and  unforeseen  circumstances  should 
be  borne  by  the  contractor.  Held  that  such 
provision  did  not  apply  to  delay  caused  by 
failure  to  obtain  a  complete  right  of  way,  as 
it  was  understood  that  a  right  of  way  had 
been  secured.  Sheehan  v.  Pittsburg  [Pa.]  62 
A.  642. 

2.  Green  River  Asphalt  Co.  v.  St.  Louis, 
188  Mo.  576,   87  S.  "W.  985. 

3.  Allen  v.  Labsap,  188  Mo.  692,  87  S.  W. 
926. 

4.  Where  caving  In  of  an  excavation  was 
caused  by  failure  of  the  contractor  to  com- 
ply with  the  terms  of  his  contract  as  to 
shoring  up,  he  cannot  recover  from  the 
city,  though  the  city  engineer  under  whose 
supervision  he  worked  did  not  object  to  the 
violation.  Harrison  v.  New  Brighton,  110 
App.  Div.  267,  97  N.  T.  S.  246. 

5.  A  contract  provided  that  if  It  be  deem- 
ed necessary  or  desirable  by  the  United  States 
to  make  any  change  in  the  plans  or  specifica- 
tions affecting  the  cost  of  the  work  in  a  sum 
not  exceeding  $300,  the  increased  or  dimin- 
ished cost  should  be  assessed  by  a  board  ap- 
pointed for  that  purpose.  Held  that  an  as- 
sessment because  of  the  nonflreprooflng  of 
certain  wood  was  within  such  provision,  and 
the  decision  of  the  board  was  conclusive. 
Conners  v.  U.  S.  [C.  C.  A.]  141  F.  16. 

6.  See,  also.  Building  and  Construction 
Contracts,  5  C.  L.  455.  A  provision  in  a  con- 
tract that  no  claim  for  extras  should  exist 
unless  ordered  by  the  town  board  precludes 
recovery  for  extras  furnished  under  the  di- 
rection of  the  city  engineer  and  necessitated 


by  a  change  in  the  plans  by  such  officer, 
but  not  ordered  by  the  board  where  it  would 
increase  the  cost  to  a  sum  In  excess  of  what 
the  board  was  authorized  to  expend.  Peo- 
ple V.  Snedeker,  106  App.  Div.  89,  94  N.  T.  S. 
319.  Under  a  provision  in  a  contract  that  no 
allowance  should  be  made  for  extras  unless 
an  itemized  bill,  and  the  order  authorizing 
it,  should  be  presented  to  the  city  engineer, 
or  if  the  stipulation  was  not  complied  with 
unless  the  mayor  should  In  writing  approve 
the  same,  the  mayor  alone  may  waive  com- 
pliance with  the  stipulation,  and  he  only  by 
approval  of  the  extras  in  writing.  Cash- 
man  V.  Boston   [Mass.]   76  N.  B.   671. 

7.  See  4  C.  L.  1097. 

8.  Preparation  by  architects  of  plans  for 
a  public  building  held  not  sufficient  to  enable 
the  architects  to  recover,  where  the  plans 
failed  in  20  particulars  to  give  such  detailed 
drawings  as  were  required  for  the  builder's 
guidance.  Kinney  v.  Manitowoc  County  IC. 
C.  A.]  135  F.  491.  Architects  who  furnish 
plans  for  a  public  building  but  are  not  en- 
titled to  recover  on  the  contract,  both  by  rea- 
son of  its  invalidity  and  insufficient  perform- 
ance, cannot  recover  the  value  of  the  use  of 
the  plans  in  the  absence  of  proof  of  the 
value  of  such  use.     Id. 

9.  Provision  in  the  contract  for  the  con- 
struction by  the  state  of  a  kiln,  held  waived 
by  the  contractor.  Mills  &  Co.  v.  State,  110 
App.  Div.  843,  97  N.  T.  S.  676.  Where  failure 
to  maintain  insurance  on  a  public  building 
In  course  of  construction  as  required  by  the 
contract  was  Induced  by  the  contractors  who 
were  chargeable  with  the  expense,  they  are 
estopped  to  recover  loss  occasioned  by  Are 
on  the  ground  of  nonperformance  of  the 
contract.  Fransen  v.  Regents  of  Education 
[C.  C.  A.]  133  F.  24. 

10.  Where  It  was  impracticable  for  a  pav- 
ing "tsontractor  to  pave  a  railroad  crossing, 
and  the  railroad  company  was  required  to 
keep  up  such  crossing,  it  is  no  objection  to 
the  performance  of  the  contract  that  the 
contractor  failed  to  pave  It.  Hund  v.  Rack- 
liite   [Mo.]  91  S.  W.  BOO. 

11.  A  contract  for  the  construction  of  a 
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If  a  contract  is  to  be  performed  to  the  satisfaction  of  the  director  of  public  works, 
the  question  of  satisfactory  performance  involves  the  discretion  of  such  director.^* 
WTiere  county  commissioners  accept  a  public  improvement  as  a  compliance  with 
a  contract,  their  integrity  cannot  be  collaterally  attacked.^^  Where  the  execution 
of  a  contract  is  to  be  under  the  supervision  of  the  city  engineer,  extra  expense  due 
to  his  negligence  should  be  borne  by  the  city  and  not  by  the  contractor.-**  Power 
in  a  superintending  engineer  to  direct  the  execution  of  the  contract  is  not  power  to 
change  its  terms  or  extend  the  time  for  completing  the  work.''*  Where  because  of 
default  of  a  city  the  contract  becomes  impossible  of  performance,  the  contractor 
may  abandon  the  work  or  waive  the  delay  caused  and  recover  damages.*"  A  per 
diem  penalty  for  delay  cannot  be  collected  where  delay  was  caused  by  litigation 
concerning  the  construction  of  the  contract  which  terminated  favorably  to  the 
contractor.*^  A  contract  may  be  discontinued  upon  the  happening  of  a  condition 
specified  therein.**  A  contract  is  not  rescinded  by  the  mere  offer  of  one  party  to 
enter  into  a  new  contract  on  the  same  terms  except  as  to  price.*'  A  company  which 
has  obtained  the  right  to  operate  a  telephone  system  for  a  percentage  of  its  gross 
receipts  is  not  excused  from  paying  because  others  are  given  the  right  without 
charge.^"     If  a  contract  is  unenforceable,  its  obligation  cannot  be  impaired.^* 

Time. — The  necessary  hauling  of  the  material  is  a  part  of  the  work  to  be  done 
under  a  contract,  and  doing  this  within  the  time  limited  for  the  commencement 
of  the  work  is  a  compliance  with  the  terms  of  the  contract.^^  Where  the  only  time 
limit  is  specified  in  the  contract,  it  may  be  extended  for  any  good  cause  shown.^' 
A  breach  of  a  provision  in  the  contract  limiting  time  for  performance  does  not  in- 
validate the  tax  bills  levied  to  meet  the  cost.^* 

Materials. — A  contract  specifying  a  particular  material  to  be  used  is  not  satis- 
fied by  the  use  of  any  other.^^    A  contractor  who  uses  cheaper  material  than  called 


sidewalk  of  a  certain  width  does  not  apply 
where  a  portion  of  the  sidewalk  area  has, 
with  the  consent  of  the  city,  been  withdrawn 
from  public  travel  and  enclosed  by  abutting 
owners.  Hund  v.  Racklifte  [Mo.]  91  S.  W. 
BOO. 

12.  Mandamus  will  not  lie  to  compel  the 
return  of  money  deposited  to  secure  per- 
formance on  the  ground  that  the  work  has 
been  satisfactorily  done.  Commonwealth  v. 
Philadelphia,  211  Pa.   85,  60  A.   549. 

13.  Board  of  Com'rs  of  La  Porte  County 
V.  Wolff  [Ind.]  76  N.  E.  247.  A  finding  that 
a  board  of  county  commissioners,  in  accept- 
ing a  public  improvement  as  a  compliance 
with  a  contract,  acted  negligently  and  In 
disregard  of  duty  is  not  a  finding  that  they 
acted  corruptly  or  in  bad  faith.     Id. 

14.  City  of  Chicago  v.  Duffy,  218  111.  242, 
75  N.  E.  912.  Expense  of  extra  work  occa- 
sioned by  errors  of  the  inspector  should  be 
borne  by  the  city.  City  of  Chicago  v.  Duffy, 
117  111.  Apn.    261. 

15.  Sanitary  Dist.  of  Chicago  v.  McMahon 
&  Montgomery  Co.,  110  111.  App.  510. 

16.  Sheehan  v.  Pittsburg  [Pa.]  62  A.  642. 

17.  City  of  Chicago  v.  Duffy,  218  111.  242, 
75  N.  B.  912. 

■  18.  Where  a  convict  labor  contract  pro- 
vided that  if  by  reason  of  legislation  the 
contract  should  become  Illegal  the  contrac- 
tor should  have  no  action  for  damages,  on 
the  enactment  of  such  legislation  the  con- 
tract could  be  discontinued  without  liability 

6   Curr.   Law. — 71. 


on  the  part  of  the  state.     Mills  Co.  v.  State, 
110  App.   Div.    843,    97   N.  T.    S.    676. 

19.  Ephrata  Water  Co.  v.  Ephrata  Bor- 
ough,   24    Pa.    Super.    Ct.    353. 

20.  City  of  California  v.  Bunceton  TeL 
Co.,  112  Mo.  App.  722,   87  S.  W.   604. 

21.  Where  by  reason  of  lapse  of  time  a 
contract,  obligating  a  city  to  extend  a  street 
and  build  a  bridge,  or  upon  default  the  state 
might  do  so  and  collect  from  the  city,  had 
become  unenforceable,  its  obligation  was  not 
Impalrfd  by  a  statute  authorizing  the  city  to 
construct  such  improvemeijts.  Wheelwright 
v.  Boston,  188  Mass.  521,  74  N.  E.  937. 

22.  Hund  V.  Eackliffe  [Mo.]  91  S.  W.  BOO. 
Especially  is  this  so  where  the  hauling  ia 
designated  by  the  contract  as  a  part  of  tha 
work  to  be  done.     Id. 

23.  Hund  V.  RacklifCe  [Mo.]  91  S.  W.  500. 

24.  If  no  ordinance  requires  a  work  of 
public  improvement  to  be  completed  withia 
a  certain  time,  a  contract  provision  requir- 
ing v/ork  to  be  done  within  a  Specified  time 
undpr  penalty  does  not  make  completion 
within  the  time  a  condition  to  the  validity 
of  the  tax  bills.  Allen  v.  Labsap,  188  Mo. 
692,  87  S.  W.  926. 

25.  A  contract  specifying  that  the  "best 
quality  of  imported  Portland  cement"  should 
be  used  is  not  satisfied  by  the  use  of  any 
sound  imported  Portland  cement  which  fills 
the  three  special  requirements  of  tensile 
strength,     fineness,     and     weight.     Drainag9 
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for  by  the  contract  is  liable  for  the  improper  profits'"  in  an  appropriate  action,'^ 
and  the  fact  that  he  lost  money  on  the  contract,'''  or  that  the  contract  is  executed, 
is  no  defense. ^^     The  defense  of  ultra  vires  is  not  available  to  him.'* 

Compensation  and  payment. — A  contractor  cannot  be  deprived  of  his  compen- 
sation because  of  misappropriation  of  the  fund  raised  for  its  payment/^  or  because 
of  invalidity  of  the  assessment,^'  or  orders  given  in  payment,'*'  or  because  his  work 
was  not  utilized.'*  A  council  cannot  by  ordinance  bind  the  city  to  pay  for  work 
done  pursuant  to  a  written  contract  for  which  the  city  has  paid  the  price  stipulated 
in  the  contract.'^  Where  a  contractor's  money  is  retained  as  a  guaranty  under  an 
agreement  to  pay  interest  thereon,  delay  in  completion  of  the  work  does  not  damage 
the  government."  Money  paid  by  a  contractor  under  a  contract  merely  malum 
prohibitum  cannot  be  recovered  by  him.'^  Money  advanced,  pursuant  to  a  condi- 
tion that  a  town  council  which  had  laid  out  a  highway  would  construct  it,  may  be 
recovered  where  the  town  abandons  the  work,  regardless  of  whether  the  council  had 
power  to  bind  the  town  in  the  premises."  After  an  ultra  vires  contract  has  been 
partly  performed  the  city  authorities  will  not  be  enjoined  from  restoring  to  the 
contractor  such  fruits  of  the  unauthorized  contract  as  have  not  been  dissipated  but 
remain  in  the  custody  of  the  municipality.'" 

Specific  performance  of  an  ultra  vires  contract  will  not  be  decreed.*' 


Commission  of  New  Orleans  v.  National  Con- 
tracting Co.,   136   P.   780. 

20.  Contractors  ■who  have  used  on  a  pub- 
lic work  cheaper  materials  than  the  con- 
tract calls  for,  and  have  profited  thereby, 
will  not  be  heard  to  say  that  the  material 
used  was  as  good  as  that  called  for,  when 
sued  for  the  improper  profits.  Drainage 
Commission  of  New  Orleans  v.  National  Con- 
tracting Co.,  136  F.  780.  Acts  La.  1896,  p. 
162,  No.  114,  §§  5,  6,  7,  creating  a  commis- 
sion to  provide  a  drainage  system  for  the 
City  of  New  Orleans,  does  not  authorize  the 
commission  or  its  engineer  to  consent  to  a 
cheaper  material  than  the  contract  specifies. 
Id. 

27.  The  fact  that  a  contractor  uses  a 
cheaper  material  than  is  specified  in  the  con- 
tract does  not,  after  he  has  been  paid  the 
contract  price,  give  a  right  of  action  in 
repetition,  under  Rev.  Civ.  Code  La.,  art.  22n3, 
to  recover  the  difference  in  cost,  but  the 
remedy  is  an  action  for  damages  for  breach 
of  contract  under  Civ.  Code  La.  arts.  1930. 
2769.  National  Contracting  Co.  v.  Sewer^age 
&  Water  Board  [C.  C.  A.]  141  F.  325.  Im- 
proper profits  made  by  a  contractor  by  sub- 
stituting cheaper  material  than  those  spec- 
ified may  be  recovered  under  Civ.  Code  La., 
art.  2301  (2279),  providing  for  the  recovery 
of  that  which  one  receives  which  is  not  due 
him,  and  art.  2302  (2280),  providing  that  one 
who  pays  under  mistake  may  recover  it. 
Drainage  Commission  of  New  Orleans  v.  Na- 
tional Contracting  Co.,  136  F.  780. 

28.  That  the  contractor  lost  money  in  the 
performance  of  the  contract  is  no  defense 
to  an  action  to  recover  profits  made  by 
wrongfully  substituting  cheaper  materials 
than  those  specified.  Drainage  Commission 
of  New  Orleans  v.  National  Contracting  Co., 
136   P.    780. 

29.  A  contractor  who  made  a  large  profit 
by  substituting  cheaper  materials  than  those 
specified  is  liable  for  such  profits  though  the 


contract  is  executed.  Drainage  Commission 
of  New  Orleans  V.  National  Contracting  Co., 
136   P.   780. 

30.  Drainage  Commission  of  New  Orleans 
V.  National  Contracting  Co.,   136  F.  780. 

31.  Fund  raised  for  its  payment  has  been 
exhausted  in  paying  debts  not  chargeable 
against  such  fund.  City  of  Houston  v.  Pot- 
ter [Tex.  Civ.  App.]  91  S.  W.  389. 

32.  Where  an  ordinance  provided  for  pay- 
ment of  sewer  construction  by  special  as 
sessment,  and  the  contract  provided  that 
the  contractor  should  receive  assessment 
certificates  as  payment  in  full,  the  city  was 
liable  to  the  contractor  for  the  amount  of 
the  certificates,  though  the  assessment  were 
invalid.  Iowa  Pipe  &  Tile  Co.  v.  Callanan. 
125  Iowa  358,  101  N.  W.  141. 

33.  There  may  be  recovery  for  repairs  on 
a  county  court  house  after  completion  and 
acceptance  of  the  work,  though  the  contract 
provided  for  payment  in  interest  bearing  or- 
ders, and  the  orders  given  were  invalid. 
Coles  County  v.  Goehring,  209  111.  142,  70  N. 
E.   610. 

34.  That  a  city  decides  not  to  use  plans 
prepared  by  an  architect  does  not  affect  its 
liability  under  the  contract  by  which  he  was 
employed.  City  of  Houston  v.  Glover  [Tex. 
Civ.  App.]  13  Tex.  Ct.  Bep.  652,  89  S.  W.   425. 

35.  O'Rourke  v.  Philadelphia,  211  Pa.  79. 
60  A.  499. 

36.  Switzer  &  McHenry's  Case,  38  Ct.  CI. 
275. 

37.  Where  a  contract  is  merely  malum 
prohibitum  and  not  malum  in  se,  money 
voluntarily  paid  thereunder  by  the  contrac- 
tor cannot  be  recovered  by  him.  Mills  &  Co. 
v.  State,  110  App.  Div.   843,  97  N.  Y.  S.   676. 

38.  Valley  Palls  Co.  v.  Taft  [R.  I.]  61  A. 
41. 

39.  Coker  v.  Atlanta,  K.  &  N.  R.  Co.,  123 
Ga.  483,  51  S.  E.  481. 

40.  Where  a  town  without  legislative  au- 
thority contracted  with  a  city  for  the  con- 
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§  6.  Remedies  and  procediire.  A.  By  taxpayer." — Any  citizen  and  tax- 
payer may  enjoin  the  enforcement  of  a  void  contract,  which  will  generally  afEect 
his  rights/^  if  he  acts  promptly,*''  and  the  fact  that  great  benefits  will  flow  to  a 
city  from  carrying  out  an  ultra  vires  contract  is  no  reason  for  denying  appropriate 
equitable  relief  to  him;**  but  a  taxpayer  may  not  restrain  the  execution  of  a  con- 
tract which  will  not  prejudice  him.*°  A  taxpayer  who  seeks  to  enjoin  a  city  from 
entering  into  an  illegal  contract  is  entitled  to  the  favorable  consideration  of  the 
court,  though  moved  by  private  grievance  to  bring  the  action.*"  Where  a  munici- 
pality adopts  and  ratifies  a  contract  irregularly  let,  a  taxpayer  may  not  set  up  its 
invalidity.*'  The  city  is  a  necessary  party  to  an  action  by  a  taxpayer  to  restrain 
the  performance  of  a  contract  made  in  behalf  of  the  city.**  Taxpayers  who  rely  on 
fraud  as  the  basis  of  a' suit  to  enjoin  payment  to  contractors  must  allege  facts  con- 
stituting the  fraud.*'  In  an  action  by  a  taxpayer  to  restrain  a  public  ofScer  from 
entering  into  a  contract  where  there  are  no  charges  of  fraud,  the  only  question  is 
the  authority  of  the  ofiicer.^" 

(§6)     B.  By  bidder. '''■ 

(§6)  C.  On  the  contract  proper. '^^ — When  work  under  the  contract  nas  been 
completed,  the  amount  due  may  be  recovered  under  the  common  counts,  though  spe- 
cial counts  filed  with  the  common  counts  are  insufficient.^"  Pendency  of  a  tax- 
payer's suit  to  enjoin  payments  for  a  completed  contract  is  not  a  bar  to  an  action 
by  the  contractor  for  the  balance  due  where  the  pendency  of  such  suit  is  not  pleaded, 
no  injunction  issued,  and  no  cross  bill  filed  by  the  contractor  therein.^*  An  ac- 
tion must  be  brought  within  the  limitation  period,^^  but  not  before  conditions 
precedent  have  been  complied  with^°  and  a  fund  provided  for  the  payment  of  the 
contract  price.^'     A  contractor  suing  for  the  contract  price,  and  alleging  that  he 


struction  of  a  tidal  collection  chamber  in  an- 
other municipality,  to  be  operated  in  a  cer- 
tain manner,  it  could  not  compel  the  spe- 
cific performance  of  the  provision  relative  to 
operation.  Belleville  Tp.,  Essex  County  v. 
Orange  [N.  J.  Eq.]   62  A.  331. 

41.  See  4  C.  L,.  1102. 

42.  Stevens  v.  Henry  County,  218  111.  468, 
75  N.  E.  1024.  A  tax  payer  may  enjoin  the 
payment  of  warrants  issued  in  payment  of 
goods  purchased  by  a  public  officer  from 
himself,  or  a  Arm  of  which  he  is  a  member. 
Lainhart  v.  Burr  [Bla.]  38  So.  711.  County 
commissioners  may  be  enjoined  by  a  tax  pay- 
er from  entering  into  an  unauthorized  con- 
tract, which  if  carried  out  would  result  in 
the  imposition  of  an  unlawful  tax.  State  v. 
Newton  County  Com'rs   [Ind.]   74  N.  E.   1091. 

43.  A  tax  payer  who  seeks  to  enjoin  the 
letting  of  a  contract  for  which  no  appro- 
priation has  been  made  is  not  guilty  of 
laches,  if  innocent  parties  will  not  be  prej- 
udiced and  he  prosecutes  his  suit  with  dili- 
gence. State  V.  Newton  County  Com'rs 
[Ind.]    74  N.    B.    1091. 

44.  Coker  v.  Atlanta,  K.  &  N.  R.  Co.,  123 
Ga.  483,  51  S.  B.  481. 

45.  Contract  for  the  purchase  of  voting 
machines,  which  by  its  terms  imposed  no 
liability  on  the  municipality  until  every  ele- 
ment of  doubt  in  favor  of  the  utility  of  the 
machines  had  been  solved.  Shoemaker  v. 
Des  Moines  [Iowa]  105  N.  W.  520. 

46.  Gage  v.  New  York,  110  App.  Div.  403, 
97  N.  Y.  S.  157.  Although  injunction  may  be 
the  proper  remedy  for  preventing  the  award 


of  a  contract  for  public  work  to  another 
than  the  lowest  bidder,  it  does  not  lie,  where 
the  suit  is  brought  by  the  lowest  bidder, 
unless  he  sue  in  his  capacity  of  taxpayer,  or 
become  the  beneficiary  of  a  suit  brought  by 
a  taxpayer  whom  he  may  agree  to  indemnify 
against  costs  and  expenses.  Carmichael  & 
Co.  V.  McCourt,  6  Ohio  C.  C.    (N.  S.)   561. 

47.  In   re  Brighton   Road   [Pa.]    63  A.   124. 

48.  Eames  v.  Kellar,  102  App.  Div.  207,  92 
N.  Y.   S.   665. 

49.  Board  of  Com'rs  of  La  Porte  County 
V.    WoUf    [Ind.]    76    N.    B.    247. 

50.  Schinzel  v.  Best,  45  Misc.  455,  92  N. 
y.    S.    754. 

JSl.  .-Ja.     See   4   C.  L.   1103. 

53,  54.  City  of  Chicago  v.  Duffy,  218  111. 
242.  75  N.  E.  912. 

55.  An  action  on  an  implied  contract  to 
recover  for  construction  of  a  public  work 
must  be  brought  within  five  years  after 
completion  of  the  work.  Citizens*  Bank  v. 
Spencer,    126    Iowa.    101,    101    N.    W.    643. 

56.  Under  Building  Code,  §  155,  providing 
that  where  a  building  commissioner  has 
caused  an  unsafe  building  to  be  razed  under 
precept  from  a  justice  he  shall  make  re- 
turn of  the  costs  and  expenses,  and  the 
amount  shall  be  adjusted  and  taxed,  a  con- 
tractor employed  by  the  commissioner  cannot 
recover  until  return  has  been  made  and  the 
amount  adjusted.  Parker  Co.  v.  New  York, 
110  App.   Div.   360,  97  N.   Y.   S.   200. 

57.  Sewer  construction  contract  construed 
and  held  to  give  the  contractor  no  right  of 
action  for  the  contract  price  until  an  assess- 
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was  to  be  paid  out  of  the  proceeds  of  a  sale  of  bonds  issued  pursuant  to  an  election, 
need  not  allege  that  provision  for  Ms  payment  had  been  made  as  required  by  law.'' 
It  is  presumed  that  a  contractor  suing  on  a  contract  void  in  part  only  is  suing  on 
the  valid  portion.^"  A  contract  enforceable  against  a  municipal  corporation  may 
be  proved  by  circumstances,  acts,  conduct,  and  sayings  of  officers  having  authority 
to  bind  the  corporation.*"  After  a  long  lapse  of  time  it  is  presumed  that  statutory 
conditions  were  complied  with.°^  Where  the  amount  claimed  is  disputed,  and  the 
city  could  have  settled  the  same  by  measuring  the  work,  but  did  not  do  so,  the 
question  of  amount  is  for  the  jury."''  Where  a  contract  provides  for  payment  of 
the  consideration  out  of  a  specific  fund,  a  Judgment  should  provide  for  its  satisfac- 
tion out  of  such  fund.*^  Money  due  under  the  contract  and  unlawfully  withheld 
bears  interest. "^ 

(§6)  D.  On  the  contractor's  bond.^^ — ^An  action  on  a  contractor's  bond 
lies  in  favor  of  any  person  falling  within  its  terms, "'^  and  intended  to  be  protected,"' 
if  they  suffer  damage  because  of  a  breach  thereof ;"'  but  material  men  and  laborers 
not  provided  for  in  a  bond  have  no  right  of  action  thereon."' 

The  action  must  be  brought  by  a  party  entitled  to  sue.'"  The  city  is  the  real 
party  to  a  contract  made  by  a  committee  on  its  behalf,  and  may  maintain'  an  ac- 


ment  therefor  had  been  levied  and  collected, 
or  the  trustees  of  the  village  had  placed  it 
beyond  their  power  to  levy  an  assessment. 
Harrison  v.  New  Brighton,  110  App.  Div.  267, 
97  N.  Y.  S.  246.  In  an  action  by  a  contractor 
to  recover  under  his  contract,  an  atjswer  that 
he  had  been  paid  in  full  is  not  an  admission 
that  the  necessary  assessment  had  been  lev- 
ied and  paid.  Id.  Where  an  assessment  'i« 
invalid  and  a  curative  act  is  passed,  the 
city  should  be  given  time  to  reassess  before 
an  action  on  Implied  contract  to  recover  for 
the  work  is  brought.  Citizens'  Bank  v. 
Spencer,    126    Iowa,    101,    101    N.    W.    643. 

58.  City  of  Houston  V.  Potter  [Tex.  Civ. 
App.]  91  S.  W.  389. 

59.  Where  an  ordinance  authorizing  a 
contract  was  Invalid  as  to  a  portion  of  the 
work  ordered,  where  action  is  brought  on 
a  tax  bill  making  no  reference  to  unauthor- 
ized work,  the  defendant  has  the  burden  of 
showing  it  to  be  void.  Haag  v.  Ward,  186 
Mo.  325,   86  S.  W.   391. 

60.  Town  District  of  Hardwiok  v.  Wol- 
cott  tVt.]    61  A.  471. 

61.  Marklove  v.  TJtica,  C.  &  B.  R.  Co.,  48 
Misc.  258,    96  N.  T.  S.   795. 

62.  Sheehan  v.  Pittsburg  [Pa,]   62  A.  642. 

63.  Morrow  V.  Pike  County,  189  Mo.  610, 
88  S.  W.  99. 

64.  Where  payment  of  the  contract  price 
Is  prevented  because  of  unwarranted  refusal 
of  the  city  engineer  to  certify  to  the  com- 
pletion of  the  work,  the  contract  price 
bears  interest  from  the  date  it  should  have 
been  paid.  John  A.  Roebling's  Sons  Co.  v. 
New  Tork,  110  App.  Div.  366,  97  N.  T.  S.  278. 

65.  See  i  C.  L.  1104.  Also  see  Public 
Works  and  Improvements,  6  C.  L.  1143. 

66.  One  who  furnishes  a  contractor  with 
material  may  recover  on  a  bond  conditioned 
to  pay  promptly  for  all  labor  and  materials. 
City  of  Philadelphia  v.  Neill,  211  Pa.  363,  60 
A.  1033.  A  bond  conditioned  to  pay  ail  labor 
and  material  furnished  in  the  work  embraces 
a  materialman  who  lnrniahes  material  to  a 


stubcontractor.     Bowditch   V,   Gourley,   24  Pa. 
Super.  Ct.  342. 

Subcontractors  are  within  the  provisions 
of  a  bond  conditioned  on  the  payment  for 
all  labor  and  materials  used,  and  under  a 
rule  that  Individuals  intended  to  be  secured 
may  maintain  action,  may  sue  thereon.  Hip- 
well  V.  National  Surety  Co.  [Iowa]  105  N.  W. 
318.  Subcontractors  may  rely  on  the  secur- 
ity afforded  by  a  bond  conditioned  on  the 
payment  of  all  claims  for  labor  and  material, 
and  need  not  perfect  their  claims  against  a 
fund  withheld  by  the  building  committee. 
Hipwell  V.  National  Surety  Co.  [Iowa]  105 
N.  W.  318. 

67.  The  Federal  statute  (28  Stat.  278),  re- 
quiring a  government  contractor's  bond  to 
be  conditioned  for  the  payment  of  all  labor 
and  materials  furnished,  does  not  merely  af- 
ford the  relief  given  by  the  foreclosure  of 
a  mechanic's  lien,  but  protects  persons  who 
furnish  material  which  does  not  become 
pa,rt  of  the  permanent  structure.  United 
States  v.  Henningsen  [Wasb.]  82  P.  171. 
Under  a  statute,  the  manifest  purpose  of 
which  Is  to  protect  laborers  and  material- 
men, labor  or  materials  used,  whether  fur- 
nished under  the  contract  directly  or  to  a 
subcontractor,  are  within  the  obligation  of 
the  bond.  United  States  v.  American 'Surety 
Co.,    26   S.    Ct.   168. 

68.  Where  suit  is  brought  on  a,  bond, 
damages  must  be  proved.  Switzer  &  Mo- 
Henry's  Case,  38  Ct.  CI.  275. 

60.  A  statute  giving  laborers  and  ma- 
terialmen a  right  of  action  on  a  bond  requir- 
ed gives  them  no  right  of  action  on  a  non- 
statutory bond.  Hardison  &  Co.  v.  Yea  man 
[Tenn.]  91  S.  W.  1111.  Where  there  are  no 
mechanic's  liens  on  public  buildings  a  me- 
chanic has  no  right  of  action  on  a  bond 
providing  that  the  surety  is  liable  to  no  one 
except  the  owner.  Id.  Act  Cong.  Aug.  IS, 
1894,  c.  280,  providing  that  the  surety  of  a 
government     contractor     shall     assume     an 
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tion  on  the  bond  for  damages  sustained  by  reason  of  a  breach  thereof.'^    ITotice  to 
the  sureties  may  be  a  condition  precedent  to  the  maintenance  of  an  action.^^ 

A  surety  is  not  relieved  because  a  bond  is  more  comprehensive  than  the  law 
requires/^  not  because  the  contractor  is  discharged  from  performance  of  a  portion 
of  his  contract  for  which  a  certain  price  was  to  be  paid/*  nor  bceause  of  a  nonprej- 
udicial variation."  While  under  a  statutory  bond  no  act  of  the  owner  can  relieve 
the  surety  from  liability  to  laborers  and  materialmen,  under  a  common-law  bond 
any  breach  by  the  owner  absolves  the  surety."  That  a  materialman  extends  the 
time  for  payment  of  the  goods  is  no  defense.'^  The  defense  of  ultra  vires  is  not 
available  to  a  surety  unless  the  invalidity  of  the  contract  is  shown."  Where  on 
default  of  the  contractor  to  repair  streets  the  work  was  done  by  the  city  pursuant  to 
a  stipulation  to  such  effect  in  the  contractj  it  is  no  defense  to  a  surety  that  the 
money  used  in  making  such  repairs  was  procured  by  issuing  bonds,  as  in  the  case  of 
original  construction  work.^'  It  is  no  defense  in  an  action  on  a  city  contractor's 
bond  that  the  use  plaintiff  had  agreed  to  give  him  a  bond  against  defects  in  his 
work  and  had  not  done  so,  it  not  appearing  that  the  contractor  had  been  preju- 
diced.^" Failure  to  comply  with  the  terms  of  a  contract  renders  the  surety  liable 
regardless  of  the  condition  in  the  bond,  for  the  payment  of  materialmen.'"^  The 
averments  in  the  pleadings  must  be  certain.**  It  is  not  necessary  to  allege  the 
exact  date  the  contract  was  abandoned.*^    A  city  contractor  cannot,  in  an  action 


obligation  that  the  contractor  shall  pay  all 
labor  and  materialmen,  does  not  make  the 
surety  liable  for  facilities  used  in  transport- 
ing- the  material  to  the  place  where  the 
building  is  being  erected.  United  States  v. 
Fidelity  &  Deposit  Co.,  86  App.  Div.  475,  83 
N.  T.  S.  752.  The  word  materials  in 
a  bond  conditioned  on  the  payment  by 
the  contractor  for  labor  and  materials 
does  not  include  equipments  used  in  the  per- 
formance of  the  contract.  United  States  v. 
Jacoby   [Del.]    61  A.   871. 

70.  Burns'  Ann.  St.  1901,  §  252,  authoriz- 
ing the  trustee  of  an  express  trust  to  main- 
tain an  action  for  the  benefit  of  the  person 
interested  in  the  contract,  does  not  authorize 
the  county  auditor  to  sue  on  the  bond  of  a 
contractor,  as  trustee  for  property  owners, 
where  the  contractor  refused  to  perform  and 
the  work  was  relet  at  an  increased  cost, 
which  was  assessed  against  the  property 
liable.  State  v.  Karr  [Ind.  App.]  76  N.  E. 
780. 

71.  Hipwell  V.  National  Surety  Co. 
[Iowa]   105  N.  W.  318. 

72.  The  provision  of  Laws  1897,  c.  307, 
p.  568,  §  3,  that  no  action  shall  be  maintain- 
ed on  a  contractor's  bond  unless  written  no- 
tiee  Is  given  to  the  principals  and  sureties 
within  90  days  from  the  last  item  of  labor 
or  materials  performed  or  furnished,  does  not 
apply  to  contractor's  bonds  given  pursuant 
to  the  citizen's  charter  of  St.  Paul.  Grant  v. 
Berrisford,  94  Minn.  45,  101  N.  W.  940,  1133. 

73.  Bowditch  V.  Gourley,  24  Pa.  Super.  Ct. 
342. 

74.  Guilford  Granite  Co.  v.  Harrison  Gran- 
ite Co.,  23  App.  D.  C.  1. 

75.  Variation  from  the  terms  of  a  con- 
tract, which  entails  no  additional  cost,  held 
not  to  discharge  a  surety.  American  Bond- 
ing Co.  V.  Ottumwa   [C.   C.   A.]    137   P.    572. 

76.  Hardison  Co.  V.  Teaman  [Tenn.]  91 
S.  W.  1111. 


77.  It  is  no  defense  to  a  surety  on  a  gov- 
ernment contractor's  bond,  conditioned  for 
the  payment  of  labor  and  materials  furnish- 
ed, that  the  seller  of  the  goods  extended  the 
time  of  payment  thereon  to  the  detriment 
of  the  surety.  United  States  v.  Henningsen 
[Wash.]   82  P.  171. 

78.  The  defense  of  ultra  vires,  based  upon 
the  contention  that  a  supplemental  contract 
varied  in  some  particular  from  the  original, 
cannot  avail  a  surety  whose  contract  refers 
to  the  supplemental  contract,  and  it  does 
not  appear  that  in  making  such  contract  the 
statutory  provisions  as  to  advertising  were 
not  observed.  American  Bonding  Co.  v.  Ot- 
tumwa  [C.   C.  A.]    137   F.  572. 

79.  American  Bonding  Co.  v.  Ottumwa  [C. 
C.  A.]    137  F.   572. 

80.  City  of  Philadelphia  v.  Pierson,  211 
Pa.   388,   60  A.  999. 

81.  Where  a  contract  for  building  a  light- 
house required  the  contractor  tto  furnish  fur- 
niture, the  surety  on  the  contractor's  bond 
is  liable  for  his  failure  to  do  so  regardless 
of  the  condition  in  the  bond  requiring  pay- 
m.ent  for  material  and  labor  furnished. 
United  States  v.  Henningsen  [Wash.]  82  P. 
171. 

82.  Where  a  statement  of  claim  in  an  ac- 
tion on  a  city  contractor's  bond  alleged  that 
the  cost  bond  given  to  the  city  had  been  ap- 
proved by  the  city  solicitor,  an  averment  in 
the  afBdavit  of  defense  that  the  defendant 
is  Informed  that  such  bond  had  not  been 
approved  is  insufficient.  City  of  Phila- 
delphia v.  Pierson,   211   Pa.    388,   60   A.    999. 

S3.  Where  a  contractor  failed  to  perform, 
and  in  fact  abandoned  the  contract,  it  is  un- 
necessary to  allege  in  an  action  on  his  bond 
the  exact  date  of  abandonment,  it  appearing 
that  the  new  contract  was  awarded  after 
■such  abandonment.  United  States  v.  Perth 
Amboy  Shipbuilding  &  Engineering  Co.,  137 
F.  685. 
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on  his  bond  to  recover  for  materials  furnished,  set  off  a  claim  for  damages  to  his 
property  occasioned  by  negligence  of  the  use  plaintiff.'* 

One  suing  on  a  city  contractor's  bond  is  entitled  to  recover  only  what  is  due 
him  at  the  commencement  of  the  action.'" 

(§6)     E.  Under  lien  laws.^^ 

PTTBLIC  LANDS. 


§  1.  The  Public  Domain  and  Property 
Therein    (1126).     State    Lands    (1126). 

§  2.  LandM  Open  for  Settlement  and  Lands 
Granted    or    Reserved    (1127). 

§  3.  Mode  of  Locating:  and  Acquiring: 
Title   (1128). 

A.  Federal  Lands  (1128).    Railroad  Grants 

(1128).  Cancellations  and  Forfeit- 
ures (1129).  Jurisdiction  of  Land 
Officers  and  Courts   (1130). 

B.  State  Lands   (1131).     Grants  and  Pat- 

ents (1133).  Rescissions,  Cancel- 
lations, Forfeitures,  and  Reversions 


(1134).     Adjudication  of  Title  by  the 
Courts    (1134). 
§   4.     Interest      and      Title      of      Occupants, 
Glalniants,  and   Patentees    (1135). 

A.  Federal    Lands    (1135). 

B.  State   Lands    (1139). 

§  5.  L,eases  of  Public  Lands  and  Rights 
Tliereunder   (1141). 

§  6.  Spanish  and  Other  Grants  Antedat- 
ing: Federal  Autliorlty    (1142). 

§  7.  Reg:ulations  and  Policing,  and  Of- 
fenses Pertaining  to  Public  Lands    (1142). 


This  topic  includes  both  state  and  Federal  lands.  The  treatment  of  each  is 
separate  from  the  other  within  each  section,  but  many  principles  common  to  both 
may  be  found. 

§  1.  The  public  domain  and  property  therein.^'' — ^The  collection  of  taxes  on 
land  does  not  estop  the  public  from  asserting  title  thereto.''  Where  land  is  re- 
linquished to  the  United  States,  title  vests  on  filin^g  the  deed  of  relinquishment.'^ 
The  power  of  congress  over  the  public  lands  is  plenary  so  long  as  title  thereto  re- 
mains in  the  government,  and  no  right  of  property  therein  has  vested  in  another.^" 

State  lands."^ — Where  one  state  is  created  from  the  territory  of  another,  it  ac- 
quires no  title  to  lands  within  its  limits  previously  granted  by  the  state  from  which 
its  territory  is  derived."^  Tide  lands  belong  to  the  states  within  which  they  are 
situated,"'  but  prior  to  the  admission  of  the  state  into  the  union  they  were  under 
Federal  control  ;"*  and  one  who  had  become  entitled  to  a  patent  prior  to  the  admis- 
sion of  a  state  was  entitled  to  the  lands  where  the  state  in  its  constitution  disclaim- 
ed title  to  all  lands  patented."^     Grants  to  a  state  requiring  confirmation  do  not  pass 


S4.  City  of  Philadelphia  v.  Pierson,  211 
Pa.   388,   60  A.  999. 

85.  That  a,  larger  sum  is  due  when  he 
asks  judgment  Is  no  ground  for  awarding  it. 
City  of  Philadelphia  v.  Pierson,  211  Pa.  388, 
60  A.  999. 

S«.     See  4  C.  L.   1105.      , 

87.  See  4  C.  L.  1107. 

88.  That  taxes  have  for  a  long  time  been 
collected  upon  wharves  does  not  estop  the 
public  from  asserting  title  to  the  lands  upon 
which  they  are  located.  Murray  v.  Barnes 
[Ala.]    40   So.    348. 

89.  Under  Act  Cong.  June  4,  1897,  c.  2,  30 
Stat.  36,  providing  that  an  owner  of  land 
within  a  forest  reserve  may  relinquish  the 
same  and  select  in  lieu  a  tract  of  vacant 
land,  title  vests  in  the  government  on  filing 
the  deed  of  relinquishment  for  record,  and 
is  not  dependent  on  the  selection  of  land 
granted  in  lieu  thereof.  Territory  v.  Perrin 
[Ariz.]    83  P.    361. 

00.  Oregon  Short  Line  R.  Co.  v.  Qulgley, 
10  Idaho,  770,  80  P.   401. 


91.  See  4  C.  L.   1107. 

92.  Where,  prior  to  the  lormation  of  Ken- 
tucky, "Virginia  granted  land  afterward  in- 
cluded in  Kentucky,  Kentucky  had  no  title. 
Taulbee  v.  Buckner's  Adm'r  [Ky.]  91  S.  W. 
734. 

93.  Chicago  Transit  Co.  v.  Campbell,  110 
111.  App.  366.  Upon  admission  of  Washing- 
ton into  the  Union,  tide  lands  became  prop- 
erty of  the  state.  Town  of  West  Seattle  v. 
West  Seattle  Land  &  Improvement  Co.,  3S 
Wash.  359,  80  P.  549. 

94.  Congress  has  power  to  grant  tide  land 
within  a  territory.  Kneeland  v.  Korter 
[Wash.]    82  P.    608. 

95.  Where  a  railroad  had  performed  all 
the  conditions  entitling  it  to  a  grant,  includ- 
ing tide  lands  within  its  limits,  before  the 
territory  became  a  state,  it  is  entitled  to  such 
lands  where  the  state  in  its  constitution  dis- 
claimed title  to  all  such  lands  patented, 
though  the  patent  was  not  issued  until  after 
the  adoption  of  the  constitution.  Kneeland 
V.    Korter    [Wash.]    82    P.    608. 
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title  until  eoniinned.""  No  title  to  school  lands  granted  by  the  Federal  government 
to  the  state,  and  described  by  designation  of  section  numbers  only,  vests  in  the  state 
until  official  survey  is  made  and  approved  by  the  Federal  authorities."^  Hence  the 
state  cannot  assert  title  to  any  portion  and  convey  a  fee  or  grant  a  lease  of  it."'  Pub- 
lic lands'*  are  under  the  dominion  of  the  state,  though  title  is  vested  in  a  subdivision 
thereof.^  Lands  granted  by  congress  to  a  state  for  a  specified  purpose^  are  to  be 
used  in  the  manner  the  legislature  directs."  It  is  the  province  of  the  legislature 
alone  to  determine  the  manner  in  which  said  lands  may  be  disposed  of  in  furtherance 
of  the  purposes  of  the  grant,*  and  such  power  cannot  be  delegated."  Lands  granted 
by  congress  to  Idaho  for  university  purposes  may  be  used  only  in  support  and  main- 
tenance of  the  university,  in  the  payment  of  current  expenses  and  charges  for  con- 
ducting the  same,®  and  not  for  the  erection  or  equipment  of  buildings.' 

§  2.  Lands  open  for  settlement  and  lands  granted  or  reserved.^ — ^Where  a 
timber  culture  entryman  dies  without  heirs  before  completing  the  period  of  occu- 
pancy and  receiving  his  patent,  the  land  is  open  as  part  of  the  public  domain  for  oc- 


96.  Under  9  Stat.  519,  granting  certain 
swamp  lands  to  the  state,  and  Acts  1850-51, 
auttiorizing  the  swamp  land  commissioners 
to  demand  from  the  United  States  indemnity 
for  lands  sold  since  the  grant  or  which 
might  thereafter  be  sold,  and  Act  Cong. 
March  3,  1857,  confirming  to  the  state  all 
lands  theretofore  selected,  so  far  as  they 
remained  vacant  and  unappropriated,  one 
who  purchased  from  the  United  States  after 
the  grant  but  prior  to  the  confirmatory  act 
obtained  good  title.  Cotton  Belt  Lumber 
Co.  V.  Kelly   [Ark.]   86  S.  W.  436. 

97,  98.  Clemmons  v.  Gillette  [Mont.]  83 
P.  879. 

99.  Islands  formed  in  navigable  streams 
in  Missouri  belong  to  the  counties  in  whicin 
they  appear,  and  may  be  disposed  of  as 
swamp  lands  under  Rev.  St.  1899,  art.  6,  c. 
122.     Prank  v.  Goddin  [Mo.]  91  S.  W.  1057. 

1.  Swamp  and  overflowed  lands  vested  in 
the  counties  by  Rev.  St.  1899,  §  8195,  being 
public  lands  and  held  as  school  lands,  the 
legislature  w^as  authorized  by  Const.  1875, 
art.  2,  §  4,  to  create  a  board  of  education 
with  power  to  employ  an  attorney  in  each 
congressional  district  to  look  after  such 
lands,  as  provided  by  Rev.  St.  1899,  §§  9814, 
9817.  Phillips  v.  Butler  County,  187  Mo.  698, 
86  S.  W.  231.  Under  Rev.  St.  1899,  §  9816,  requir- 
ing the  board  of  education  to  ascertain  from 
counties  the  disposition  made  of  the  state 
school  fund,  and  if  any  of  such  fund  had 
been  diverted  from  its  channel  to  procure  its 
return,  the  power  of  the  board's  attorney  was 
not  limited  to  a  recovery  of  misappropriated 
lands  or  funds,  but  he  might  assist  in  a  de- 
fense of  a  suit  against  a  county  to  quiet 
title.  Id.  The  legislature  of  Florida,-  un- 
der the  Swamp  and  Overflowed  Land  Act 
(9  Stat.  519),  had  the  right  to  deal  with  all 
swamp  and  overflowed  lands  In  the  state 
and  grant  the  same  in  trust  or  otherwise 
before  identification  and  patent  to  it  by  the 
United  States,  subject  to  the  right  of  the 
secretary  of  the  interior  to  determine  what 
lands  were  embraced  in  said  act.  Kittel  v. 
Trustees  of  Internal  Improvement  Fund  of 
Florida,  139  F.  941.  Under  Laws  Fla.  1854- 
55,  p.  9,  c.  210,  known  as  the  Internal  Im- 
provement   Fund    Act,    creating    trustees    to 


hold  such  fund  for  the  purposes  provided 
for  therein,  such  trustees  had  power  to 
make  effective  a  railroad  land  grant,  pass- 
ed not  strictly  in  confdrmity  to  the  internal 
improvement  fund  act,  and  their  promise  to 
make  deeds  when  patents  were  received  from 
the  United  States  will  be  specifically  enforc- 
ed.    Id. 

2.  The  erection  of  a  residence  for  the  gov- 
ernor is  within  the  purpose  of  the  grant  of 
land  made  by  congress  to  the  state  for  pub- 
lic buildings  at  the  capitol,  under  §  17  of  the 
enabling  act  (25  Stat.  681,  c.  180).  State  v. 
Budge  [N.  D.]  105  N.  W.  724.  Act  Cong, 
July  2,  1862,  12  Stat.  503,  and  Act  Cong. 
Aug.  30. 1890,  26  Stat.  417,  granting  lands  to  the 
states  for  the  benefit  of  colleges,  is  a  grant 
to  the  states  and  not  to  the  colleges  to  be 
received  through  the  states  as  a  mere  con- 
duit. State  V.  Irvine  [Wyo.]  84  P.  90.  Un- 
der these  acts,  the  state  t\eing  required  to 
accept  the  grant,  it  was  the  duty  of  the  leg- 
islature to  select  the  beneficiary.     Id. 

3.  The  disposition  of  lands  granted  by 
congress  to  the  state  for  public  buildings  at 
the  capitol  is  exclusively  with  the  legisla- 
ture, and  its  action  in  such  matters  is  flnaL 
unless  violative  of  some  constitutional  provi- 
sion and  clearly  contrary  to  the  terms  of 
the  grant.  State  v.  Budge  [N.  D.]  105  N.  W. 
724.  Act  Cong.  Feb.  22,  1889,  granting  lands 
to  Montana  for  state  normal  schools  and 
conferring  on  the  legislature  the  manner  in 
which  such  lands  shall  be  disposed  of,  and 
Montana  Const,  art.  11,  §  12,  providing  that 
only  interest  on  invested  funds  and  rents 
from  leased  lands  should  be  used,  are  not 
inconsistent,  since  the  act  of  congress  refer- 
red only  to  the  disposition  of  the  land  and 
the  constitutional  provision  for  the  control 
of  the  fund  derived  from  a  sale  thereof. 
State  v.  Rice  [Mont.]   83  P.  874. 

4.  State  V.   Budge    [N.   D.]    105   N.   "W.   724. 

5.  It  being  purely  legislative.  State  v. 
Budge   [N.  D.]    105  N.  W.  724. 

6.  Roach  v.  Gooding    [Idaho]    81  P.   642. 

7.  Lands  granted  by  act  of  congress 
February  18,  1881,  and  the  Idaho  admissioni 
act,  act  July  3,  1890,  26  Stat.  216,  c.  66S. 
Roach  V.   Gooding    [Idaho]    81  P.   642. 

8.  See  4  C.  L.  1107. 
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eupaney  by  any  qualified  homesteader.'  Notwithstanding  statutes  declaring  all  min- 
eral deposits  on  public  lands  open  to  exploration  and  purchase,  the  president  has 
power  by  proclamation  to  reserve  a  portion  of  the  public  domain  for  an  Indian  res- 
ervation.^* A  right  to  locate  mineral  claimSj  under  an  act  of  congress  subjecting 
mineral  lands  in  an  Indian  reservation  to  mineral  entry,  is  suspended  by  joint  resolu- 
tion passed  the  same  day  postponing  the  operation  of  the  act.^^ 

§  3.  Mode  of  locating  and  acquiring  title.  A.  Federal  lands}'' — ^An  entry 
must  be  made  by  one  qualified  to  enter/'  for  the  purpose  for  which  the  land  is  open,** 
but  an  entry  valid  on  its  face  by  one  disqualified  to  make  entry  prevents  the  initia- 
tion of  rights  by  another  while  it  remains  of  record  and  unrelinquished.*''  Patents 
when  issued  relate  back  to  the  date  of  entry,**  or  enactment  of  a  law  constituting  a 
grant  in  praesenti.*'  Erroneous  recitals  in  the  patent  not  required  by  law  are  not 
binding.**  An  acceptance  of  a  grant  of  a  highway  over  public  lands  may  be  shown 
by  general  public  user.** 

Railroad  grants^"  take  effect  in  praesenti  on  lands  then  public  if  selection  and 
location  are  all  that  remains  to  be  done  to  pass  the  land,^*  and  title  passes  on  filing  of 
the  map  of  definite  location^^  or  actual  construction  of  the  road,^'  and  compliance 
with  other  statutory  conditions.^*     Title  to  land  within  the  place  limits  of  the  grant 


9.  Gouia  V.  Tucker  [S.  D.]   105  N.  W.  624. 

10,  11.     Gibson  V.  Anderson   [C.  C.  A.]   131 

F.   39. 

18.     See  4  C.  L.   1109. 

13.  One  who  was  within  the  Chilocco 
reservation  on  the  date  a  portion  of  it  was 
opened,  and  raced  to  such  part  at  the  hour 
of  opening,  is  not  a  "sooner,"  and  is  qual- 
ified to  enter  a  portion  of  such  land.  Lee 
V.  Ellis  [Okl.]  83  P.  715,  following  Mc- 
Calla  V.   Acker    [Okl.]    78   P.    223. 

14.  Under  act  of  congress  March  2,  1889, 
25  Stat.  896,  where  railroad  lands  are  for- 
feited they  are  subject  to  homestead  and  not 
to  townsite  entry.  Sanford  v.  King  [S.  D.] 
103  N.  W.    28. 

15.  McMichael  v.  Murphy,  197  U.  S.  304,  49 
Law.   Ed.    766. 

16.  Where  an  entry  is  made  on  the  faith 
of  an  original  government  survey,  the  pat- 
ent when  issued  relates  back  to  the  date  of 
the  entry  and  is  based  on  such  original 
survey.  Washington  Eock  Co.  v.  Young 
[Utah]   80  P.  382. 

17.  The  Swamp  and  Overflowed  Land  Act 
(9  Stat.  519)  is  a  grant  in  praesenti  of  the 
equitable  title  of  all  such  lands  within  the 
state,  and  at  the  request  of  the  governor 
the  secretary  of  the  interior  should  cause  a 
patent  \o  be  issued  to  the  state  therefor 
and  when  the  patent  was  issued  the  title 
related  back  to  the  date  of  the  act.  Kittel 
V.  Trustees  of  International  Improvement 
Fund  of  Florida,  139  F.  941. 

18.  McCorkell  v.  Herron  [Iowa]  103  N. 
W.  988. 

19.  Under  Rev.  St.  U.  S.  §  2477,  granting 
a  right  of  way  for  highways  over  public 
lands  not  reserved  for  public  use,  and  Laws 
1903,  p.  155.  c.  103,  authorizing  county  com- 
missioners to  accept  such  rights  of  way  but 
not  Invalidating  an  acceptance  by  general 
public  use,  an  acceptance  of  such  grant  is 
shown  by  general  public  use  for  seven 
years  prior  to  entry  by  a  homesteader  with- 
out   action    by    the    county    commissioners. 


Okanogan  County  v.  Cheetham,  37  Wash.  682, 
80  P.   262. 

20.  See  4  C.  L.  1109. 

21.  The  grant  to  the  Northern  Pacific 
Railroad  Company  by  the  act  of  July  2,  1864, 
c.  217,  13  Stat.  365,  was  one  in  praesenti  and 
was  confined  in  terms  to  public  land.  Land 
not  public  at  the  date  of  the  grant  did  not 
pass,  though  it  subsequently  became  of  that 
character.  Northern  Lumber  Co.  v.  O'Brien 
[C.  C.  A.]  139  F.  614.  Acts  1860-61,  p.  136, 
entitled  "An  act  to  invest  the  swamp  land 
in  the  Campagnolle  swamp  land  district"  as 
stock  in  a  certain  railroad,  was  not  a  ^rant 
In  praesenti  to  the  railroad,  and  the  grant 
did  not  take  effect  until  the  making  of  a 
deed  by  the  governor.  Cotton  Belt  Lumber 
Co.  V.  Kelly   [Ark.]   86  S.  W.  436. 

22.  The  grants  to  the  Atlantic  and  Pa- 
cific Railway  Company  and  to  the  Southern 
Pacific  Railway  Company  by  Act  Cong.  1866 
were  grants  in  praesenti,  which,  when  the 
maps  of  definite  location  were  filed  and  ap- 
proved, took  effect  by  relation  as  of  the  date 
of  the  act.  Southern  Pac.  R.  Co.  v.  Lipman 
[Cal.]    83  P.  445. 

23.  A  grant  for  a  right  of  way  becomes 
definitely  fixed  by  the  actual  construction 
of  the  road  as  effectually  as  it  could  have 
been  by  the  filing  of  the  map  of  location. 
Oregon  Short  Line  R.  Co.  v.  Quigley,  10 
Idaho,  770,  80  P.  401.  Act  Cong.  March  3, 
1873,  c.  291,  17  Stat.  612,  granting  a  right 
of  way  to  the  Utah  and  Northern  Railway 
Company  and  requiring  the  filing  of  a  map 
of  definite  location  with  the  secretary  of  the 
interior,  is  substantially  compiled  with  so 
far  as  settlers  are  concerned  by  the  actual 
construction  and  operation  of  the  road.     Id. 

24.  A  finding  that  it  had  been  finally  de- 
termined that  a  railroad  company  had  no 
interest  in  land  claimed  by  it  under  a  grant, 
and  should  not  receive  a  patent,  held  not 
sustained  by  the  evidence.  Southern  Pac. 
R.  Co.  V.  Lipman  [Cal.]  83  P.  445.  A  find- 
ing   that   a    railroad    company    did   not    use 
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passes  without  selection  and  approvaP"  if  not  subject  to  a  prior  grant/'  but  indem- 
nity lands  do  not.^'  A  grant  of  a  right  of  way  passes  no  title  to  land  previously 
granted."'  A  grant  of  a  right  of  way  of  a  certain  width  carries  a  right  to  posses- 
sion of  a  tract  of  such  width."'  The  grant  of  a  right  of  way  is  not  an  absolute  fee 
for  all  purposes,  but  is  in  the  nature  of  a  conditional  grant  and  limited  to  use  and 
occupation  for  railroad  purposes.^"  The  franchise  and  right  of  way  are  inseparably 
attached,  and  the  company  cannot  convey  any  part  of  the  way  in  such  manner  or  for 
such  purpose  as  would  sever  the  right  of  possession  from  the  franchise.'^  It  there- 
fore follows  that  adverse  possession  cannot  ripen  into  a  right  which  would  divert 
the  use  and  occupation  from  that  to  which  congress  made  the  dedication.'"  "Pub- 
lie  land"  as  used  by  congress,  when  a  different  intention  is  not  clearly  expressed, 
means  such  land  as  is  subject  to  sale  or  other  disposal  under  general  laws,  and  not 
such  as  is  reserved  by  competent  authority,  though  no  exception  is  made  of  if 

Cancellations  and  forfeitures.^* — ^Unearned  railroad  lands,  title  to  which  is  re- 
sumed by  the  state  and  reverted  to  the  United  States,  are  not  lands  excepted  from 
the  operation  of  the  grant  within  the  meaning  of  section  five  of  the  Adjustment  Act 
of  March  3,  1887,  and  a  purchaser  from  the  company  acquires  no  right  to  purchase 
from  the  United  States.''  One  who  purchases  unearned  lands  from  a  railroad 
company,  after  the  state  has  resumed  title,  acquires  no  rights  and  is  not  protected 


ordinary  diligence  to  obtain  patents  Is  not 
sustained  where  delay  'wsls  caused  by 
failure  of  the  land  department  to  approve  re- 
port of  commissioners  appointed  to  In- 
spect the  road,  on  which  approval  depended, 
and  by  litigation  relative  to  Its  right  to 
patents,  which  it  prosecuted  as  diligently 
as  possible.     Id. 

25.  Title  within  the  place  limits  of  the 
grant  by  the  act  of  July  27,  1866,  to  the 
Atlantic  and  Pacific  Railroad  Company 
passed  on  the  completion  of  the  road  with- 
out selection  and  approval  by  the  secretary 
of  the  interior,  unless  the  tract  was  within 
the  excepted  classes.  Howard  v.  Perrln,  200 
U.  S.  71,  50  Law.  Ed. . 

26.  Lands  within  the  place  limits  of  a 
railroad  grant,  but  also  Included  in  the  lines 
of  an  official  survey  of  a  Mexican  grant 
made  at  the  instance  of  the  person  to  whom 
such  grant  was  confirmed,  held  excluded 
from  the  grant  to  the  railroad  company. 
Southern  Pac.   R.  Co.  v.  U.   S.,   200  U.  S.   354, 

50  Law.  Ed. .     The  objection  that  there  had 

been  no  final  order  of  confirmation  requisite 
under  the  act  of  March  3,  1851,  to  justify 
an  official  survey  of  a  Mexican  grant,  be- 
cause of  an  appeal  from  the  decree  of  con- 
firmation, is  not  available  to  defeat  the  con- 
tention that  lands  within  the  place  limits 
of  a  railroad  grant  were  excluded  because 
included  by  a  survey  of  the  Mexican  grant. 
Id. 

27.  No  interest  In  lands  within  the  Indem- 
nity limits  of  the  grant  to  the  Northern  Pa- 
cific Railroad  Company  by  Act  July  2,  1861, 
was  acquired  by  the  company  until  the 
selections  were  approved  by  the  secretary  of 
the  interior.  Sjoli  v.  Dresohel,  199  U.  S.  564, 
50  Law.  Ed.  . 

28.  Under  Act  Cong.  March  3,  1875,  18 
Stat.  482,  granting  railroads  a  right  of  way 
through  public  lands  and  providing  that  the 
manner  in  which  private  lands  and  posses- 
sory  rights   may   be   condemned,    a   railroad 


acquires  no  rights  against  an  actual  settler 
until  condemnation,  and  if  a  patent  is  is- 
sued to  him  prior  to  condemnation,  he  has 
legal  title  free  from  any  claim  of  the  rail- 
road. Slaght  V.  Northern  Pac.  R.  Co. 
[Wash.]    81  P.   1062. 

29.  The  grant  by  congress  of  a  right  of 
way  100  feet  wide  on  each  side  of  the 
central  line  of  the  track  vras  a  conclusive 
determination  of  the  reasonable  and  neces- 
sary quantity  of  land  to  be  dedicated  to 
such  use,  and  carried  with  It  the  right  of 
possession  to  the  whole  of  such  tract.  Ore- 
gon Short  Line  R.  Co.  v.  Qulgley,  10  Idaho, 
770,  80  P.  401. 

30,  31.  Oregon  Short  Line  R.  Co.  V.  Qulg- 
ley, 10  Idaho,   770,   80  P.   401.     , 

32.  Oregon  Short  Line  R.  Co.  v.  Quigley, 
10  Idaho,  770,  80  P.  401.  Limitations  will  not 
run  against  an  action  to  maintain  the  in- 
tegrity of  a  right  of  way  granted  by  con- 
gress for   a   specific   use.     Id. 

33.  Northern  Lumber  Co.  v.  O'Brien  [C. 
C.  A.]  139  P.  614.  Where  a  withdrawal 
of  public  lands  along  the  route  of  a  rail- 
road, in  aid  of  which  a  grant  of  lands  has 
been  made  by  congress,  is  made  by  the  chief 
officers  of  the  land  department  in  advance 
of  the  definite  location  of  the  route  of  such 
road  in  order  that  the  lands  may  be  pre- 
served for  the  ultimate  satisfaction  of  the 
grant,  such  withdrawal,  if  not  made  in  op- 
position to  the  terms  of  the  grant  or  other 
congressional  enactment,  is  a  reservation 
made  by  competent  authority.  Id.  The 
reservation  during  its  continuance  removes 
the  lands  embraced  therein  from  the  cate- 
gory of  public  lands,  and  excludes  them  from 
subsequent  railroad  grants  containing  no 
declaration  of  an  Intention  to  include  them, 
even  though  it  subsequently  transpires 
that  the  withdrawal  was  ill  advised  or 
that  the  lands  are  not  required  for  the  sat- 
isfaction of  the  prior  grant.     Id. 

34.  See  4  C.   L.   1111. 
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as  a  bona  fide  holder  under  the  Adjustment  Act  of  March  3, 1887,  as  against  one  who 
enters  under  the  land  laws  of  the  United  States  to  which  the  lands  were  subsequently 
relinquished  by  the  state.'"  The  United  States  may  cancel  fraudulent  entries  as 
against  the  entryman,  and  innocent  purchasers,  prior  to  the  issuance  of  the  patent ;"'' 
but  the  title  of  a  bona  fide  purchaser  subsequent  to  the  issue  of  a  patent  is  superior  to 
the  equitable  claim  of  the  United  States  to  avoid  the  patent  for  fraud  in  its  issue.'* 
Jurisdiction  of  land  officers  and  courts.^^ — The  land  department  of  the  govern- 
ment is  invested  with  primary  jurisdiction  over  the  disposition  of  public  lands,*" 
and  is  empowered,  in  the  exercise  of  such  jurisdiction,  to  try  and  determine  all  ad- 
verse claims  thereto.*^  Such  jurisdiction  is  exclusive*^  except  as  to  possessorj^ 
rights.*'  In  the  exercise  of  that  jurisdiction  the  land  department  is  a  judicial  tri- 
bunal,''* but  a  decision  of  the  commissioner  of  the  general  land  office  in  denying  a  pat- 
ent is  not  a  judicial  determination  of  the  title  as  between  the  applicant  and  caveator, 
who  claims  under  a  prior  patent.*"  Its  decisions  are  final  and  conclusive  as  to  mat- 
ters of  fact,  and  subject  to  correction  by  the  courts  only  in  matters  of 
law  after  final  hearing  and  conveyance  by  the  government,**  and  in  the  absence 
of  the  pleadings  in  contest  cases,  the  recitals  of  the  decisions  of  the  department  are 
conclusive  as  to  what  issues  were  determined ;"  but  after  title  has  passed  from  the 


35,  36.     Ostrom  v.  Wood.  140  F.  294. 

37.  United  States  v.  Clark  [C.  C.  A.]  138 
F.   294. 

38.  United  States  v.  Detroit  Timber  & 
Lumber  Co.  [C.  C.  A.]  131  F.  668;  United 
States  V.  Clark  [C.  C.  A.]  138  F.  294.  Where 
it  appears  that  land  was  patented  under  a 
railroad  grant  while  an  application  for  a 
homestead  entry  thereon  was  pending  on 
appeal  before  the  land  department,  which 
through  mistake  had  not  been  entered  upon 
the  records,  thus  depriving  the  department 
of  power  to  determine  the  homestead  claim 
on  its  merits,  a  case  of  erroneous  patent- 
ing is  made  out  which  entitles  the  govern- 
ment to  cancel  the  patent  in  a  suit  under 
the  adjustment  act  March  2,  1887.  c.  376,  24 
Stat.  556.     Sage  v.  U.  S.   [C.  C.  A.]   140  F.  65- 

39.  See    4   C.    L.    1112. 

40.  41.     Sage  V.   U.   S.    [C.   C.  A.]   140  F.   65. 
43.     The      jurisdiction      of      courts      arises 

after  title  passes  and  not  before.  Healey 
v.  Fbrman  [N.  D.]  105  N.  W.  233.  State 
courts  have  no  jurisdiction  to  determina 
the  character  of  public  lands,  as  to  whether 
it  is  mineral  or  not,  "while  the  claims  of 
respective  parties  are  pending  before  the 
department.  L«  Fevre  v.  Amonson  [Idaho] 
81  P.  71;  Smith  v.  Love  [Fla.]  38  So.  376. 
AVhen  the  jurisdiction  of  the  land  depart- 
ment is  once  set  in  motion,  and  that  tribunal 
is  engaged  in  an  investigation  to  determine 
the  character  of  the  land,  the  courts  are 
precluded,  from  trying  that  question.  Le 
Fevre  v.  Amonson  [Idaho]  81  P.  71. 

43.  Where  claims  of  one  in  possession 
and  a  homestead  entryman  are  pending  In 
contest  before  the  land  department,  the 
courts  will  protect  the  rights  of  the  parties 
so  far  as  can  be  done  without  interfering 
with  the  jurisdiction  of  the  department. 
Zimmerman  v.  MoCurdy  [N.  D.]  106  N.  W. 
125. 

44.  Sage  V.  U.  S.  [C.  C.  A.]  140  F.  65. 
The  sole  scope  and  purpose  of  the  act  of 
March  3,  1887,  c.  376  (24  Stat.  556),  providing 


for  the  adjustment  of  railroad  grants,  is  to 
restore  to  that  tribunal  jurisdiction  of  any 
case  where  through  fraud  or  mistake  an 
erroneous  certification  has  been  made  or 
patent  issued.     Id. 

45.  Carswell  v.   Swindell    txMd.]    62   A.   956. 

46.  Sage  v.  U.  S.  [C.  C.  A.]  140  F.  65.  On 
the  question  of  whether  certain  land  is  min- 
eral or  not.  Le  Fevre  v.  Amonson  [Idaho] 
81  P.  71.  Upon  issues  of  fact  involving  the 
title  to  public  lands.  Parryman  v.  Cunning- 
ham [Okl.]  82  P.  822.  On  the  rights  of  con- 
testing homestead  entrymen.  Martinson  v. 
Marzolf  [N.  D.]  103  N.  W.  937.  In  the  ab- 
sence of  clear  and  cogent  reasons  for  a 
different  conclusion,  the  courts  should  sus- 
tain the  decision  of  the  secretary  of  the  in- 
terior in  a  land  contest  over  a  homestead 
entry.  Sanford  v.  King  [S.  D_.]  103  N.  W. 
28.  In  the  absence  of  fraud,  findings  of  the 
land  department  upon  questions  of  fact  are 
conclusive  on  the  courts,  whether  contrary 
to  the  preponderance  of  evidence  or  not. 
Love  v.  Flahive  [Mont.]  83  P.  882.  Which 
of  two  simultaneous  applicants  made 
a  prior  settlement  is  a  question  of  fact.  Id. 
It  is  not  ground  for  equitable  relief  against 
a  decision  of  the  land  department  that  per- 
jury was  committed  during  a  contest  over  a 
homestead  entry.  Estes  v.  Timmons,  199  U. 
S.  391,  50  Law.  Ed. .  Where  two  home- 
stead applicants  filed  simultaneously  a  find- 
ing by  the  secretary  of  the  interior  that  the 
one  who  had  preserved  his  right  since  his 
settlement  should  be  given  preference  over 
one  who  had  abandoned  his  right  is  proper, 
where  it  did  not  appear  that  the  right  had 
been  established  prior  to  the  settlement  by 
the  other.  Love  v.  Flahive  [Mont]  83  P. 
882.  The  allowance  of  an  application  to 
contest  a  final  entry  of  public  land  is  by 
rule  of  the  general  land  office  vested  exclu- 
sively in  the  discretion  of  the  commissioner 
of  the  general  land  office,  and  courts  will 
not  interfere  with  the  exercise  of  such  dis- 
cretion unless  there  has  been  such  an  abuse 
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United  States,  equity  will  convert  the  holder  of  the  legal  title  into  a  trustee,  if  in 
good  conscience  and  by  the  laws  of  congress  and  rules  of  the  land  department  the 
land  should  have  gone  to  another.''^  It  is  the  settled  law  of  the  interior  department 
that  a  second  contest  will  not  be  entertained, against  an  entry  of  public  land  upon  a 
charge  which  has  been  once  investigated  and  decided.*" 

(§3)  B.  State  lands.^" — Contracts  between  individuals  having  for  their  di- 
rect object  the  acquisition  of  public  lands  in  a  lawful  manner  are  not  contrary  to  pub- 
lic policy.^^  A  county  which  holds  lands  in  trust  cannot  tie  its  hands  so  as  to  pre- 
vent execution  of  its  trust.^''  Public  lands  must  be  disposed  of  in  the  manner  pro- 
vided by  law,^'  and  cannot  be  disposed  of  by  a  boundary  agreement  if  the  statute 
prescribes  a  sale.'*  The  conveyance  must  be  based  on  a  consideration."^"  The  con- 
sideration must  be  such  as  is  provided  by  law.""  A  power  in  the  county  court  to  re- 
ject or  confirm  a  sale  gives  it  power  to  prevent  a  sacrifice  of  the  land.'*^  In  Texas^ 
school  lands  in  the  absolute  lease  district  cannot  be  sold  while  there  is  a  valid  lease  in 
force,'''  and  the  waiver  of  a  lease  by  a  lessee  in  favor  of  an  ineligible  purchaser  does 
not  authorize  a  sale  to  any  other  person  during  the  existence  of  the  lease.**"  The 
amount  of  land  to  be  awarded  to  one  applicant  is  regulated  by  statute,^''  and  may  de- 
pend on  the  character  of  the  land°^  as  classified  by  the  constitution."^     In  Texas  an 


of  It  as  to  amount  to  a  denial  of  a  clear 
right.  Parryman  v.  Cunningham  Okl.]  82 
P.  822. 

47.  Parryman  v.  Cunningham  [Okl.]  82 
P.  822. 

48.  Smith  V.  Love  [Fla.]  38  So.  376. 
M'here  one  obtains  a  patent  from  the  Unit- 
ed States  by  fraudulent  imposition  on  the 
officers  of  tlie  land  department,  equity  will 
give  relief  to  a  party  entitled  to  the  patent. 
Id. 

49.  Such  policy  should  not  be  overturned 
by  the  courts.  Parryman  v.  Cunningham 
[Okl.]  '82  P.  822. 

50.  See  4  C.  Lu  1113. 

51.  Williams  v.  Finley  [Tex.]  90'  S.  W. 
1087. 

52.  A  contract  between  a  county  and  bid- 
der for  swamp  lands,  that  the  bidder  should 
not  carry  out  his  contract  until  the  title  of 
the  county  to  all  the  lands  had  been  Judi- 
cially determined  in  pending  litigation,  is 
invalid.  Wheeler  v.  Reynolds  Land  Co. 
[Mo.]  91  S.  W.  1050. 

53.  School  lands  of  a  county  can  be  dis- 
posed of  only  by  sale.  Atascosa  County  v. 
Alderman  [Tex.  Civ.  App.]  91  S.  W.  846. 
Under  Const.  1876.  art.  7,  §  2,  Act  Feb.  4, 
1856,  §§  16,  18,  and  Act  March  18,  1873,  rel- 
ative to  the  location  of  railroad  certificates, 
held  to  authorize  a  survey  of  an  alternate 
for  the  state  when  a  certificate  given  a 
railroad  was  located  outside  tne  reservation. 
Williams  V.  Finley  [Tex.  Civ.  App.]  13  Tex. 
Ct.  Rep.   209,  87  S.   W.   736. 

54.  A  boundary  agreement   cannot   divest 
the   county   of  its  title   unless   made   by   the  i 
commissioners'    court,    and    is    a    matter    of 
record.     Atascosa  County  v.  Alderman   [Tex. 
Civ.    App.]    91   S.  W.    846. 

55.  Compromise  of  an  action  on  an  in- 
valid contract  is  not  a  consideration. 
Wheeler  v.  Reynolds  Land  Co.  [Mo.]  91  S.  W. 
1050. 

56.  Under  Rev.  St.  1895,  art.  4271,  the 
commissioners'    court    has    no    authority    to 


sell  school  lands  for  any  consideration 
other  than  money.  San  Augustine  County 
V.  Madden  [Tex.  Civ.  App.]  13  Tex.  Ct.  Rep. 
219,  87  S  W.  1056.    ' 

57.  A  statute  vesting  in  the  county  court 
power  to  reject  or  confirm  a  sale  of  school 
lands  gives  it  power  to  reject  for  inadequacy 
of  price  as  well  as  for  irregularities  or  un- 
fairness. Williams  v.  State  [Ark.]  88  S.  W. 
980. 

68.  Under  Gen.  Laws  1897,  p.  184,  c.  129. 
school  lands  situated  in  the  absolute  lease 
district  cannot  be  sold,  if  at  the  time  of 
the  application  to  purcliase  there  is  a  lease 
in  force.  Trevy  v.  Lowrie  [Tex.  Civ.  App.] 
14  Tex.  Ct.  Rep.  75,  89  S.  W.  981.  Under  the 
statutes  of  Texas  providing  for  the  cancel- 
lation of  leases  for  failure  to  pay  rent,  the 
commissioner  must  take  some  official  action 
and  formally  declare  in  writing  the  cancella- 
tion of  the  lease  before  the  land  comes  on 
the  market  for  sale.  Willoughby  v.  Terrell 
[Tex.]  90  S.  W.  1091.  A  judgment  by  an 
applicant  to  purchase  against  a  lessee  from 
the  state  does  not  estop  the  state  to  deny 
his  right  to  purchase.     Id. 

59.  Trevy  v.  Lowrie  [Tex.  Civ.  App.]  14 
Tex.  Ct.  Rep.  75,  89  S.  W.  981.  An  award  is 
not  shown  invalid  by  proof  that  a  state  lease 
had  been  executed  for  a  period  sufficient  to 
embrace  an  award,  as  an  additional  home- 
stead, without  showing  that  the  lease  had 
not  been  forfeited  or  rights  thereunder 
waived.  Hood  v.  Pursley  [Tex.  Civ.  App.] 
13  Tex.  Ct.  Rep.   231,  87  S.  W.   870. 

60.  Laws  1905,  p.  163,  c.  103,  §§  5,  6, 
authorizes  one  who  has  purchased  four  sec- 
tions of  land  in  one  of  tlie  counties  desig- 
nated to  purchase  four  more  sections.  Ross 
V.  Terrell   [Tex.]   90  S.  W.  1093. 

61.  Land  unfit  for  cultivation,  unloss  by 
the  boring  of  artesian  wells,  "water  may  be 
developed  for  irrigation,  is  not  suitable  for 
cultivation  under  Const,  art.  17,  §  3,  pro- 
viding that  such  land  may  be  granted  to 
actual   settlers   In   tracts   not   exceeding   320 
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assignee  of  an  '"^entire  lease"  is  entitled  to  purchase  one  complement.'*  Appraisers 
appointed  to  appraise  land  as  leased  land  caimot  be  compelled  to  appraise  it  as  land 
actually  settled.** 

An  entry  is  not  indispensable  to  the  validity  of  a  grant.®^  Actual  settlement  at 
the  time  application  is  made  may  be  essential.'"  Such  settlement  must  be  in  good 
faith." 

A  premature  applicant  acquires  no  rights  against  one  who  files  an  application 
before  an  award  is  made."*  By  making  a  second  application  to  purchase  state  school 
lands,  the  applicant  does  not  waive  his  rights  under  the  first  application."'  If  an 
application  for  the  purchase  of  a  home  section  faOs,  a  claim  of  the  applicant  for  an- 
other section  as  additional  land  must  also  fail.''''  If  impracticable,  strict  compliance 
with  the  letter  of  a  statute,  requiring  an  application  for  a  land  certificate  to  particu- 
larly describe  the  claim  to  be  surveyed  and  the  land  applied  for,  is  not  essential.''^ 
One  who  intends  to  acquire  title  as  a  substitute  purchaser  must  comply  with  statu- 
tory requirements.'^  A  transfer  from  the  purchaser  to  one  who  intends  to  become 
a  substitute  purchaser  is  not  rendered  void  by  a  defect  amounting  only  to  an  irregu- 
larity." 

An  application  to  purchase  cannot  be  arbitrarily  rejected  if  the  applicant  has 


acres,   and  Pol.   Code  S  3495,   providing-  that 
land  is  suitable  for  cultivation  if  the  small 
est  legal  subdivision   is.     Robinson  v.   Eber- 
hart    [Cal.]    83   P.    452. 

02.  A  constitutional  classification  of 
public  lands  as  suitable  for  cultivation  can- 
not be  altered  by  legislative  definition  as 
to  what  are  lands  suitable  for  cultivation. 
Robinson  v.  Bberhart  [Cal.]  83  P.  452.  Ex- 
clusion of  records  of  the  land  office  showing: 
classification  of  lands  In  May,  1901,  as  evi- 
dence of  classification  in  September,  1899. 
held  not  ground  for  reversal.  Smithers  v. 
Lowrance  [Tex.  Civ.  App.]  91  S.  "W.  606.  The 
identity  and  condition  of  records  of  the 
land  ofiice  should  be  proven  by  deposition 
of  the  land  commissioner  and  not  by  his 
certificate.     Id. 

63.  Under  Laws  1905,  p.  163,  c.  103,  §  5, 
providing  that  an  assignee  of  an  "entire 
lease"  out  of  which  no  sale  of  one  comple- 
ment of  land  has  been  made  may  purchase 
out  of  his  lease  the  quantity  allowed  to 
one  purchaser,  an  assignee  of  a  lease  out  of 
which  a  portion  of  the  lands  had  been  sold 
to  a  third  person  with  the  consent  of  the 
lessee  is  entitled  to  purchase.  The  part  not 
sold  is  an  entire  lease.  Garza  v.  Terrell 
[Tex.]    90   S.    W.    1092. 

64.  Where  two  petitions  are  pending  ask- 
ing for  a  sale  of  the  same  tract  of  school 
land  one  of  which  requests  that  it  be  sold 
as  leased  land,  and  the  other  to  an  actual 
settler,  and  appraisers  are  appointed  to  ap- 
praise the  land  as  leased  land,  they  cannot 
be  compelled  by  mandamus  to  act  as  ap- 
praisers under  the  other  petition.  Wilson  v. 
Winfrey  [Kan.]  84  P.  12S.       ^^     ^     ,      „  , 

65.  Sampson's  Heirs  v.  Chester  s  Heirs 
[Tenn.l    91   S.   W.   43. 

66.  Evidence  tending  to  show  whether  or 
not  one  was  an  actual  settler  at  the  time  of 
his  application  to  purchase,  held  admissible. 
March    v.    Shaw    [Tex.    Civ.    App.]    87    S.    W. 

67.  Evidence  held  to  show  that  one's  set- 


tlement on  land  which  he  made  application 
to  purchase  was  not  made  in  good  faith. 
Smith  V.  Hughes  [Tex.  Civ.  App.]  86  S.  W. 
936. 

68,  69.  Perry  v.  Rutherford  [Tex.  Civ. 
App.]  13  Tex.  Ct.  Rep.  228,  87  S.  W.  1054. 

70.  Sanford  v.  Terrell  [Tex.]  13  Tex.  Ct. 
Rep.   58,   87  S.  W.  655. 

71.  Application  in  gross  for  a  large  num- 
ber of  acres  out  of  a  larger  tract,  "where  the 
land  could  not  be  more  particularly  describ- 
ed without  a  preliminary  survey  Raoul  v. 
Terrell  [Tex.]  13  Tex.  Ct.  Rep.  253,  87  S.  W. 
1146.  Where  railroad  certificates  are  located 
in  gross  on  a  much  larger  tract  than  they 
call  for,  another  road  may  locate  its  cer- 
tificates on  the  same  land  subject  to  the 
prior  location,  and  where  the  first  location 
is  forfeited  without  making  surveys,  tho 
latter  may  have  surveys  made  on  any  part 
of  the  land  designated  in  its  application. 
Id. 

72.  Rev.  St.  1895,  art.  4218  K,  requires 
the  vendee  to  file  his  obligation  with  the 
commissioner  together  with  his  transfer 
from  the  original  purchaser,  and  where  ac- 
tual residence  is  required,  file  an  affidavit 
that  he  desires  to  purchase  the  land  as  a 
home.  Dugat  v.  Means  [Tex.  Civ.  App.] 
91  S.  W.  363.  Under  the  direct  provisions  of 
Rev.  St.  1895,  art.  4218  K,  after  a  sale  of  state 
school  lands  has  been  effected  the  transferee 
thereof,  on  filing  in  the  general  land  office 
a  transfer  from  the  purchaser  and  his  own 
obligation,  is  entitled  to  become  a  sub- 
stitute purchaser.  Smith  v.  Coble  [Tex. 
Civ.  App.]  13  Tex.  Ct.  Rep.  345,  87  S.  W.  170. 
Evidence  of  collusion  held  immaterial,  where, 
if  established,  the  defendant  would  take 
under  his  application  as  a  substitute  pur- 
chaser. Perry  v.  Rutherford  [Tex.  Civ.  App.] 
13  Tex.  Ct.  Rep.  228,  87  S.  W.  1054. 

73.  Failure  to  have  his  transfer  recorded 
in  the  county  w^here  the  land  lies,  as  re- 
quired by  Rev.  St.  1895,  art.  4218  K.     Smith 
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complied  with  all  rules  and  the  land  is  on  the  markets*  After  the  land  commission- 
er has  accepted  an  applicant's  proof  of  occupancy  and  issued  his  certificate,  he  can- 
not reverse  his  decision  merely  because  of  an  error  on  his  part  as  to  the  sufficiency 
of  proof  of  occupancy/'  Where,  pending  a  petition  for  mandamus  to  compel  the 
commissioner  to  award  school  land  to  relators,  without  reserving  minerals,  they  ac- 
cept under  protest  an  award  containing  such  reservation,  the  petition  will  be  denied,^* 
and  prior  to  their  right  to  demand  a  patent  they  are  not  entitled  to  mandamus  to 
determine  the  commissioner's  right  to  make  such  reservation.^'  Courts  will  no-t  in- 
quire into  the  motive  that  prompted  an  order  of  the  board  of  state  land  commission- 
ers, rejecting  an  application  to  purchase,  where  such  order  is  regular  on  its  face  and 
within  the  authority  of  the  board.'*  An  award  of  school  land  by  the  oommissioner 
of  the  land  office  is  prima  facie  evidence  that  at  the  date  of  such  award  the  land  was 
on  the  market,  and  that  all  prerequisites  of  his  power  to  make  a  sale  had  been  met,'' 

Adverse  possession  may  give  title,'"  but  does  not  run  against  the  title  of  a  county 
to  lands  granted  to  it  for  educational  purposes.'^ 

Grants  and  patents.^^ — ^The  issuance  of  a  patent  by  the  state  at  the  request  of 
the  patentee  is  a  mere  grant  of  the  state's  right  as  it  exists.^'  A  deed  should  refer 
to  statutory  authority  for  its  execution  and  show  compliance  with  statutory  require- 
ment,'* but  the  signature  of  the  official  who  executed  need  not  be  attested  by  a  seal.'" 
A  conveyance  under  a  statute  authorizing  a  lease  reserving  rent  is  void  as  a  convey- 
ance.*' A  patent  may  be  shown  by  extrinsic  evidence  to  be  void,"  but  one  regular 
on  its  face  ia  not  subject  to  collateral  attack." 


V.   Coble    tTex.   Civ.   App.l    13   Tex.   Ct.   Rep. 
345,   87  a  W.   170. 

74.  Knapp  V.  Patterson  [Tex.  Civ.  App.] 
87  S.  W.  39L 

75.  Smith  V.  McClaln  ITex.  Civ.  App.3  87 
S.  W.  212. 

76.  77.  Tliaxton  V.  Terrell  [Tex.]  91  S.  W. 
E59. 

78.  Poison  V.  Callvert,  38  Wash.  614,  80  P. 
815.  Under  Laws  1897.  p.  261,  c.  89,  5  67. 
giving  the  board  of  state  land  commission- 
ers power  to  review  its  official  acts,  relating 
to  state  lands,  until  a  lease  or  contract  shall 
have  been  executed,  an  application  to  pur- 
chase may  be  rejected  prior  to  execution  of 
the  conveyance,  though  such  application 
had  previously  been  granted.     Id. 

79.  Hood  V,  Pursley  ITex.  Civ.  App.]  13 
Tex.  Ct.  Rep.  231,  87  S.  W.  870.  Where  land 
is  awarded  to  a  later  applicant,  the  burden 
is  on  a  prior  applicant  to  show,  irregularity 
m  the  award,  and  lack  of  power  m  the  com- 
missioner to  make  it.  Smith  v.  Hughes 
ralx  Civ  App.]  86  S.  W.  936.  Where  one 
Lade  application  to  purchase  10  days  after 
a  prior  application,  evidence  that  it  was 
awarded  to  the  later  applicant  Is  not  evi- 
dence that  a  prior  award  had  been  cancelled 
at  the  time  the  first  application  was  filed. 
Id  One  who  makes  an  application  to  pur- 
chase school  land,  after  the  land  office  has 
accepted  another's  proof  of  occupancy  and 
issued  a  certificate,  cannot  '^on'T^J^'^t  *« 
fact  of  occupancy.  Smith  v.  McClain  [Tex. 
Civ  App.1  87  S.  W.  212.  One  who  claims  un- 
der an  applicaUon  to  purchase,  mdorsea  re- 
iected."  has  the  burden  of  showing  that  the 
il^ecLn  was  wrongful.  Knapp  y.  Patterson 
[Tex.1   90  S.  W.  163.     Admission  in  evidence 


of  a  portion  of  a  certificate  from  the  land 
office  held  error  without  admitting  it  in 
whole,  though  the  portion  excluded  contain- 
ea  matter  not  properly  in  the  record.  Id. 
Under  Acts  27th  Leg.,  p.  292,  c.  12S,  5  1,  re- 
quiring the  commissioner  to  make  a  list  of 
unsold  school  lands,  such  list  to  be  filed, as 
a  public  record  in  the  county  court,  he  had 
no  power  under  a  head  "remarks"  to  state 
that  land  on  the  list  was  sold  and  that  the 
sale  was  in  good  standing,  and  such  recital 
vas  no  evidence  of  such  fact.  Knapp  v 
Patterson    [Tex.   Civ.   App.]    87   S.   W.   391. 

80.  Prior  to  the  enactment  of  Rev.  St. 
1899,  §  4270,  adverse  possession  ran  against 
swamp  lands  patented  by  a  state  to  a  coun- 
ty, and  that  statute  did  not  toll  adverse 
possession  already  commenced.  Hunter  v. 
Pinnell  [Mo.]  91  S.  W.  472. 

SI.  San  Augustine  County  v.  Madden 
[Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  219,  87  S. 
W.  1056. 

82.  See  4  C.  L.  1114. 

83.  It  is  not  an  assertion  of 'title,  and  one 
who  has  in  fact  acquired  title  by  adverse 
possession  cannot  be  ousted  by  the  patentee. 
Asher  v.  Howard   [Ky.]   91  S.  W.  270. 

84.  Tender  Rev.  St.  (3d  Ed.),  title  4,  c.  15. 
§  3,  a  deed  of  gospel  and  school  lands  must 
refer  to  statutory  authority  for  its  execution, 
and  show  that  it  was  executed  with  the 
advice  and  consent  of  the  inhabitants  ol 
the  town  in  town  meeting  assembled.  Ra- 
quette  FalU  Land  Co.  v.  Buyce,  108  App.  Div. 
67,  95  N.  Y.  S.  3S1. 

85.  Under  Rev.  St.  1895,  art.  4271,  a  deed 
of  school  lands  by  members  of  the  commis- 
sioners' court  is  not  inoperative  merely  be- 
cause the   signatures   were   not  attested  by 
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Rescissions,,  cancellations,  forfeitures,  and  reversions.^" — Where  land  is  granted 
by  the  state  on  condition  subsequent,  a  breach  of  the  condition  will  not  defeat  the  es- 
tate until  the  state  asserts  a  forfeiture,""  and  an  individual  cannot  assail  the  title  for 
nonperformance  of  the  condition.""^  Where  a  contract  for  sale  is  made  on  the  ex- 
press statutory  condition  that  rights  thereunder  are  forfeited  by  failure  to  malce  de- 
ferred payments  as  required,  a  default  in  payment  ipso  facto  forfeits  the  rights  of 
the  purchaser,'*''  but  if  legal  proceedings  are  necessary,  mere  failure  to  pay  does  not 
work  a  forfeiture ;"'  and  a  tender  before  a  forfeiture  is  declared,  or  other  rights  have 
intervened,  will  save  the  rights  of  the  purchaser."*  A  forfeiture  must  be  based  on  a 
finding  of  facts  constituting  ground  for  such  action.?'  The  state  of  Texas  has  power 
to  forfeit,  through  a  declaration  of  its  land  commissioner,  a  sale  of  lands  for  non- 
payment of  interest  on  the  purchase  money,""  or  for  failure  of  the  purchaser  to  live 
on  and  improve  the  land."'  The  act  of  the  land  commissioner  in  declaring  such  forfeit- 
ure has  the  effect  of  restoring  such  land  to  the  public  domain."^  The  declaration  of  a 
forfeiture,  while  land  is  in  the  adverse  possession  of  another,  tolls  the  statute  of 
limitations  as  to  him."*  Where  an  award  is  cancelled  for  mistake  in  classification, 
the  presumption  of  regularity  in  the  acts  of  the  commissioner  pertains  to  the  can- 
cellation and  not  to  the  award. ^ 

Adjudication  of  title  hy  the  courts." — Under  the  statutes  of  California,  where  the 
surveyor  general  submits  to  the  court  the  right  of  contesting  applicants  to  purchase 
school  lands,  the  Jurisdiction  of  the  court  is  confined  to  the  determination  of  the  rights 


a  seal.  San  Augustine  County  v.  Madden 
[Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  219,  87 
S.    W.    1056. 

86.  Capen's  Adm'r  v.  Sheldon  [Vt.]  61 
A.  864. 

87.  Morgan  v.  Stoddard,  187  Mo.  323,  86 
S.  W.  133.  Under  Sess.  Acts  1869.  p.  66. 
providing  that  a  patent  from  a  state  to  a 
codnty  of  swamp  lands  therein  is  prima 
facie  evidence  of  title  in  the  counties,  a 
patent  to  a  county  is  void  where  it  appears 
that  at  the  time  it  was  executed  the  land 
was    not    situated    in    that    county.     Id. 

88.  A  patent  conveying-  "about  100  acres" 
for  a  consideration  of  $125  is  not  void  be- 
cause in  fact  containing  127  acres  and  was 
therefore  conveyed  for  a  price  less  than 
authorized.  Frank  v.  Goddin  [Mo.]  91  S. 
W.  1057. 

89.  See  4  C.  L.   1116. 

80,  91.  Capen's  Adm'r  v.  Sheldon  [Vt.] 
61    A.    864. 

92.  Sess.  Laws  1878,  p.  47,  providing  that 
failure  to  pay  interest  on  purchase-money 
notes  for  one  year  forfeits  all  payment  made 
by  the  purchaser  and  all  his  rights  under 
the  contract.  Sehlbrede  v.  State  Land  Board 
[Or.]  81  P.  702.  Laws  1899,  p.  77,  §  5,  waives 
a  forfeiture  so  far  as  it  exists  at  the  date  of 
the  act    but  not  one  thereafter  accruing.     Id. 

!I3.  Under  Code.  c.  11,  §§  2356,  2466,  pro- 
Tiding  that  persons  entering  Cherokee  lands 
shall  file  bonds  payable  to  the  state  in  four 
equal  instalments,  and  declaring  that  if  the 
bonds  are  not  paid  when  due,  and  if  the 
money  cannot  be  coUectefl  by  judgment,  the 
lands  shaU  revert  to  the  state,  where  an  en- 
tryman  failed  to  pay  the  bond  for  10  months 
after  maturity,  such  failure  did  not  work 
a  forfeiture  so  as  to  impress  the  legal  title 
with  a  trust  in  favor  of  a  junior  entryman. 
Frazier  v.  Gibson  [N.  C]   52  S.  E.  1035. 


94.  Where  proceedings  under  Gen.  St.  1901, 
§  6356,  to  forfeit  school  land  contracts  for 
nonpayment  of  interest  were  void,  and  the 
purchasers  tendered  principal,  interest,  and 
taxes  before  other  proceedings  were  com- 
menced or  other  rights  intervened,  man- 
damus ■will  issue  to  compel  the  acceptance 
of  such  tender  and  the  issuance  of  receipts. 
True  V.  Brandt   [Kan.]    S3  P.  826. 

95.  A  forfeiture  of  school  land  contracts 
cannot  be  based  on  the  return  of  a  sheriff 
that  he  found  no  one  in  possession.  True 
V.   Brandt   [K^n.]    83  P.   826. 

96.  Lawless  v.  Wright  [Tex.  Civ.  App.]  86 
S.   W.    1039. 

97.  Under  Laws  1901,  p.  294,  c.  125,  §  3, 
declaring  that  if  a  purchaser  fail  to  live  on 
and  improve  the  land  he  shall  forfeit  it 
and  all  payments,  where  a  purchaser  leaves 
the  land  for  8  months  and  only  returned 
on  one  occasion  for  a  day  or  two,  he  for- 
feited his  rights.  Land  purchased  under 
the  statute  requiring  three  years'  residence 
thereon.  Andrus  v.  Davis  [Tex.]  13  Tex. 
Ct.   Rep.   1003,    89   S.  W.   772. 

08.  This  is  so  notwithstanding  Sayles' 
Ann.  Civ.  St.  1897,  art.  4218f,  providing  that 
after  forfeiture  purchasers  may  have  their 
claims  reinstated  by  payment  of  interest  in 
full,  if  rights  of  third  persons  have  not 
intervened.  Lawless  v.  Wright  [Tex.  Civ. 
App.]   86  S.  W.  1039. 

flO.  Under  Sayles'  Ann.  Civ.  St.  1897,  art. 
42181,  the  state  may  place  the  land  on  the 
market  and  sell  it.  Lawless  v.  Wright  [Tex. 
Civ.  App.]    86  S.  W.   1039. 

1.  Smithers  v.  Lowrance  [Tex.  Civ.  App.] 
91  S.  W.  606.  Proof  of  three  years'  occu- 
pancy by  a  claimant  under  a  cancelled  award 
is    immaterial.      Id. 

a.     See  4  C.  L.  1116. 
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of  the  parties  to  the  reference.'  Consequently,  a  party  who  intervened  without  au- 
thority is  not  aggrieved  by  a  judgment  that  one  of  the  parties  to  the  reference  is  en- 
titled to  purchase,*  nor  can  he  raise  the  point  that  the  parties  to  the  contest  have 
agreed  to  divide  the  land  in  order  to  evade  a  constitutional  provision  that  lands  shall 
be  granted  only  to  actual  settlers."  Persons  designated  by  statute,*  and  no  others,' 
have  a  right  to  intervene.  The  right  of  an  actual  settler  to  contest  adverse  claims 
to  purchase  under  the  statutes  of  California  may  be  lost  by  laches.^  The  supreme 
court  of  Texas  has  no  jurisdiction  to  pass  upon  a  question  of  fact,  hence,  an  issue 
as  to  actual  settlement  on  the  land  applied  for  deprives  it  of  jurisdiction  to  determine 
the  rights  of  an  applicant  against  the  commissioner  of  the  general  land  office.' 

§  4.  Interest  and  title  of  occupants,  claimants,  and  patentees.  A.  Federal 
lands}" — ^The  legal  title  to  a  timber  culture  claim^^  or  homestead^^  remains  in  the 
United  States  until  patent  issued,^'  and  any  time  before  patent  iijsues  the  land  may 
be  withdrawn  from  sale  and  reserved  for  public  purposes,^*  and  if  tlie  entryman  die 
before  such  time,  his  heirs  take  as  donees  of  the  government.^^  This  is  so  even 
though  the  entryman's  administrator  uses  funds  of  the  estate  to  commute  the  entry,^* 
and  if  he  leaves  no  heirs,  the  land  is  open  as  part  of  the  public  domain  for  occupancy 
by  any  qualified  homesteader.^'  No  right  of  property  as  against  the  government 
vests  in  a  settler  on  public  lands  until  he  has  complied  with  all  the 
prerequisites  for  acquiring  title,  and  paid   the  purchase   money."     A   mere   oc- 


a.  Does  not  extend  to  parties  who  un- 
authorizedly  intervene.  Toule  v.  Thomas, 
146   Cal.    537,   80  P.    714. 

4.  Toule  V.  Thomas,  146  Cal.  537,  80  P.  714. 

5.  He  not  being  in  privity  with  the  state, 
and  the  state  having-  submitted  its  rights 
in  that  regard  to  the  determination  of  its 
officers  and  courts.  Youle  v.  Thomas,  146 
Cal.   537,   80  Pr  714. 

6.  One  alleging  that  at  the  time  of  mak- 
ing his  application  to  purchase,  and  for  a 
year  previous  thereto,  he  had  been  a  settler 
on  the  lands  which  were  suitable  for  cultiva- 
tion, is  entitled  to  intervene  in  such  action 
under  Code  Civ.  Proc.  §  387.  providing  who 
may  intervene  in  actions.  Smith  v.  Roberts 
[Cal.  App.]    81  P.   1026. 

7.  One  who  was  neither  a  party,  nor 
the  legal  representative  of  a  party,  to  an 
action  under  Pol.  Code  §  3414,  providing 
for  a  reference  to  courts  of  a  contest  of 
applicants  to  purchase  state  lands,  is  not 
entitled  to  have  the  judgment  set  aside  and 
be  allowed  to  intervene  on  the  ground  of 
mistake,  accident,  surprise,  etc.,  though  he 
Is  an  actual  settler  on  the  lands.  Smith  v. 
Roberts   [Cal.  App.]  81  P.  1026. 

8.  Where,  with  knowledge  that  other 
claimants  were  moving  to  perfect  their 
claims,  he  takes  no  steps  to  look  after  his 
rights.  Smith  V.  Roberts  [Cal.  App.]  81 
P.   1026. 

».  Gordon  v.  Terrell  [Tex.]  14  Tex.  Ct. 
Rep.  320,  89  S.  W.  1052. 

10.  See  4  C.   L.   1117. 

11.  Gould  V.  Tucker  [S.  D.]  105  N.  W.  624. 

12.  An  action  to  declare  a  resulting  trust 
cannot  be  maintained  against  one  who  has 
made  final  proof  for  government  land  until 
he  has  received  a  patent.  Hamilton  v.  Fos- 
ter  [Okl.]   82  P.   821. 

13.  The  rights  of  a  surviving  husband  or 
wife  in  a  homestead  entry  made  by  the  other 


is  a  Federal  question  upon  which  the  de- 
cisions of  the  Federal  courts  are  control- 
ling. Hall  V.  Hall  [Wash.]  83  P.  108.  Where 
after  divorce  a  husband  makes  a  homestead 
entry,  the  divorced  wife  acquires  no  inter- 
est in  the  land  by  reason  of  her  residence 
thereon  with  her  husband  prior  to  divorce. 
Hall   V.    Hall    [Wash.]    83    P.    108. 

14.  Act  March  3.  1891.  gives  persons  who 
had  entered  upon  lands  in  Alaska  only  a 
pre-emptive  right  to  purchase  if  the  govern- 
ment should  sell,  but  did  not  impair  the 
right  of  the  government  to  withdraw  the 
land  from  sale.  Russian-American  Pack- 
ing Co.'s   Case,    39   Ct.   CI.    460. 

15.  Where  a  wife  dies  prior  to  the  issu- 
ance of  a  patent  to  a  homestead,  Tvhich  was 
entered  by  the  husband  during  her  life,  on 
issuance  of  the  patent  the  children  succeed 
to  the  title  their  mother  would  have  had 
as  a  member  of  the  community.  Cox  v. 
Tompkinson  [Wash.]  80  P.  1005.  The  ad- 
ministrator of  the  estate  of  a  deceased 
homestead  entryman  has  no  right  to  make 
final  proof  or  perfect  the  entry.  Rev.  St.  U. 
S.,  §  2291.  provides  that  the  patent  shall 
issue  to  his  heirs.  Demars  v.  Hickey,  13 
Wyo.  371,  80  P.  521,  81  P.  705.  Where  a 
timber  culture  entryman  dies  before  com- 
pleting the  period  of  occupancy  and  receiv- 
ing his  patent,  his  heirs  succeed  to  all  his 
rights.  Gould  v.  Tucker  [S.  D.]  105  N.  W. 
624.  The  doctrine  of  relation  cannot  be 
invoked  to  confer  any  interest  in  land  under 
the  state  laws  upon  the  child  of  a  homestead 
entryman  as  against  the  widow  to  whom 
the  patent  has  issued  under  the  homestead 
laws.  McCune  v.  Essig,  199  U.  S.  382,  50 
Law.    Ed.    — . 

16.  17.  Gould  V.  Tucker  [S.  D.]  105  N.  W. 
624. 

18.  Oregon  Short  Line  R.  Co.  v.  Quigley, 
10    Idaho    770,    80    P.    401.     One    who    makes 
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cupant  acquires  no  rights  against  the  United  States,^'  but  a  squatter  on  un- 
surveyed  public  lands  has  an  inchoate  interest  in  the  timber  growing  thereon  as 
against  a  trespasser.^"  An  occupying  claimant  cannot  be  ousted  by  a 
claimant  under  a  homestead  entry  where  the  merits  of  their  opposing  claims  are 
involved  in  a  contest  pending  before  the  land  department. ^^  The  use  of  public  lands 
for  pasturage  confers  no  title  on  the  person  using  them.''^  No  prior  right  is  obtain- 
ed by  priority  of  use,^^  nor  is  such  right  enlarged  by  or  dependent  upon  ownership 
of  neighboring  lands.^*  One  who  encloses  public  land  in  violation  of  an  act  of  con- 
gress, being  without  right  to  possession  or  color  of  title,  cannot  prevent  trespass  on 
the  land  by  another,^^  nor  recover  damages  for  being  compelled  to  allow  his  stock  to 
run  on  the  common  range  because  the  land  was  depastured  by  the  stock  of  another,''"' 
nor  can  he  have  incidental  relief  by  way  of  enjoining  another  from  continuing  to  de- 
pasture the  land.^''  One  who  settles  on  unsurveyed  lands  with  the  intention  of 
claiming  them  under  the  homestead  laws  acquires  a  prior  right  to  file  when  the  land 
is  surveyed,^'  which  is  not  lost  by  enforced  absence.^'  This  prior  right  carries  with  it 
the  right  to  possession,  which  will  be  protected  when  unlawfully  disturbed.^"    The 


improvements  on  public  land,  knowing  that 
It  is  open  for  exploration  and  sale  for  min- 
erals, but  makes  no  effort  to  secure  title 
to  it,  under  the  laws  of  congress  or  local 
rules  of  miners  has  no  claim  to  possession  or 
for  improvements  against  a  patentee.  Hel- 
strom  V.   Rodes   [Utah]    83  P.   730. 

19.  Mere  occupancy  of  public  lands  by  a 
settler  gives  him  no  rights  as  against  the 
United  States,  and,  consequently,  none  as 
against  a  purchaser  from  it.  Le  Bevre  v. 
Amonson  [Idaho]  81  P.  71.  A  settler  on 
unsurveyed  public  lands  has  no  right  of 
recovery  against  another  for  cutting  timber. 
Nickelson  v.  Cameron  Lumber  Co.  [Wash.] 
81  P.  1059.  No  contract  was  created  by  the 
Act  of  March  3,  1891,  or  the  Act  of  May  17, 
1884,  whereby  the  government  was  bound  to 
convey  to  persons  who  had  settled  upon 
lands  in  Alaska,  or  reimburse  them  for  im- 
provements if  the  lands  were  withdrawn 
from  sale.  Russian-American  Packing  Co.'s 
Case,  39  Ct.  CI.  460.  Any  rights  acquired 
under  the  Act  of  March  3,  1891,  by  settlement 
upon  and  survey  of  public  lands  in  Alaska, 
was  terminated  by  the  proclamation  of  the 
president  reserving  such  lands  for  a  fish  cul- 
ture station.  Russian-American  Packing  Co. 
v.  U.  S.,  199  U.  S.  570,  50  Law.  Ed.  — .  The  Act 
of  May  17,  1884,  providing  a  civil  government 
for  Alaska  and  recognizing  the  rights 
of  Indians  and  settlers  in  the  lands,  and 
reserving  to  them  power  to  acquire  title, 
is  not  available  to  one  who  took  possession 
five  years  after  the  passage  of  the  act.  Id. 
Mere  settlement  without  taking  any  steps 
required  by  law  to  initiate  the  settler's  rights 
to  the  land  Is  Inoperative  as  against  the 
United  States.  Id.  Mere  occupancy  of  pub- 
lic lands  and  improvements  thereon  is  not 
a  vested  right  as  against  the  United  States 
or  a  purchaser  from  it.  Helstrom  v.  Rodes 
[Utah]  83  P.  730.  A  trespasser  acquires  no 
right  to  be  compensated  for  losses  sustained 
by  reason  of  enforced  removal.  Russian- 
American  Packing  Co.'s  Case,  39  Ct.  CI.  460. 
Improvement  placed  upon  public  land  by  a 
trespasser  cannot  be  recovered  for  when  the 
land    Is    reserved    from   settlement    by    the 


United    States.     Russian-American    Packing 

Co.  V.  U.  S.,  199  U.  S.  570,  50  Law.  Bd. . 

IVOTFl.  Right  of  entryiuan  to  si^o-rrlngr 
crops  and  Improvements;  A  purchaser  of 
public  lands  is  entitled  to  crops  growing 
thereon  at  the  time  of  his  purchase  (Floyd 
V.  Ricks,  14  Ark.  286,  58  Am.  Deo.  374;  Rasor 
V.  Quails,  4  Blackf.  [Ind.]  286,  30  Am.  Dec. 
286;  State  v.  Salisberry,  49  Kan.  160,  30  P. 
192;  Boyer  v.  Williams,  5  Mo.  335),  and  to 
the  improvements  (Graham  v.  Boark,  23 
Ark.  19;  Collins  v.  Bartlett,  44  Cal.  371;  Blair 
V.  Worley,  2  111.  178;  Rhea  v.  Hughes,  1  Ala. 
219;  Altridge  v.  Billings,  57  111.  51;  Welborn 
V.  Spears,  32  Miss.  138;  Hill  v.  Pitt,  2  Neb. 
UnofE.  151,  96  N.  W.  339).  See  Reservation 
State  Bank  v.  Hoist,  17  S.  D.  240,  70  L.  B.  A. 
799,  and  note. 

20.  Shea  v.  Cloquet  Lumber  Co.  [Minn.] 
105  N.  W.  562. 

21.  Injunction  is  the  proper  remedy  to 
protect  his  rights  until  the  contest  is  de- 
cided. Zimmerman  v.  McCurdy  [N.  D.]  106 
N.  W.  125. 

22.  The  government  may  at  any  time 
Ivithdraw  Its  consent  to  such  use.  Anthony 
Wilkinson  Live  Stock  Co.  v.  McUquam 
[Wyo.]  83  P.  364.  The  right  of  pasturage 
upon  public  lands  is  common  to  all.     Id. 

23.  Anthony  Wilkinson  Live  Stock  Co.  v. 
Mcllquam  [Wyo.]  83  P.  364.  One  accustomed 
to  graze  cattle  on  public  lands  cannot  en- 
join another  from  driving  his  sheep  on  such 
lands.     Healy  v.  Smith  [Wyo.]   83  P.  583. 

24.  Anthony  Wilkinson  Live  Stock  Co.  v. 
Mcllquam  [Wyo.]  83  P.  364.  That  an  owner 
of  land  in  the  vicinity  of  public  lands  to 
which  exclusive  right  Is  asserted  by  another 
does  not  entitle  him  to  an  injunction  to 
restrain  as  a  nuisance  the  exclusion  of  his 
cattle  from  such  lands.     Id. 

25.  26,  27.  Clemmons  V.  Gillette  [Mont] 
83  P.    879. 

28.  Huffman  v.  Smyth  [Or.]   84  P.   80. 

29.  Where  a  settler  has  established  a 
residence  and  made  improvements,  his  en- 
forced absence  by  reason  of  conviction  for 


(i  (jur.  Law, 
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title  being  an  equitable  one,  coiirts  of  equity  have  jurisdiction  of  an  action  of  which 
the  right  to  possession  is  the  subject-matter.^"^  A  claimant  under  a  homestead  filing, 
of  land  in  the  adverse  possession  of  another  cannot  recover  possession  by  injunction 
though  the  defendant  is  insolvent."^  One  contesting  for  a  preference  right  has  no 
right  to  possession  pending  litigation  as  against  a  homestead  entryman."'  After 
making  final  proof,  a  homestead  entryman  has  an  equitable  title  which  he  may  trans- 
fer.'* The  acceptance  and  approval  of  an  application  to  purchase  land,  not  under 
the  homestead  laws,  vests  in  the  applicant  an  equitable  title,  though  the  purchase 
price  has  not  been  paid,'"*  which  is  perfected  as  of  the  date  of  the  application  by.  the 
subsequent  payment  of  the  price  and  issuance  of  patent.'"  A  homestead  entryman 
is  entitled  to  possession  of  the  land  covered  by  his  filing  until  his  entry  is  cancelled  by 
a  proceeding  for  that  purpose.'''  The  locator  of  a  mining  claim  on  public  lands,  who 
has  complied  with  all  the  conditions  necessary  to  entitle  him  to  a  patent,  has  an  es- 
tate not  perceptibly  different  from  that  acquired  by  an  entryman  of  agricultural 
lands.'* 

A  homestead  entryman'"  or  pre-emptor  is  forbidden  to  sell  or  contract  to  sell 
prior  to  the  issuance  of  a  patent,*"  but  a  timber  culture  entryman  is  not.*^  The 
doctrine  of  relation  protects  a  bona  fide  purchaser  of  timber  lands  from  the  patentee 
against  wrongful  conduct  of  the  entryman.*^  A  mortgagee  of  a  patentee,  who  takes 
with  notice  of  a  conveyance  of  timher  and  right  of  way,  cannot  challenge  the  validity 
of  such  conveyance  because  made  pursuant  to  a  contract  entered  into  prior  to  the  is- 
suance of  patent.** 


crime  does  not  work  an  abandonment.  Huff- 
man V.  Smyth    [Or.]    84   P.    80. 

30,  31.     Huffman  v.   Smyth    [Or.]    84   P.   80. 

32.  Martinson  v.  Marzolf  [N.  D.]  103  N. 
W.  937. 

33     Bilyeu  v.  Pilcher   [Okl.]    83  P.    546. 

34.  Peterson   v.    Sloss    [Wash.]    81   P.    744. 

35.  Application  under  the  Treaty  of  Feb- 
ruary 22.  1855  (10  Stat.  1165),  between  the 
United  States  and  the  Mississippi  band  of 
the  Chippewa  Indians.  Nicholson  v.  Cong- 
don  [Minn.]  103  N.  V?.  1034.  Such  title  is 
subject  to  conveyance.     Id. 

36.  Nicholson  v.  Congdon  [Minn.]  103  N. 
W.   1034. 

37.  Bilyeu  v.  Pilcher  [Okl.]  83  P.  546.  No 
right  of  action  accrues  to  a  successful  con- 
testant for  unlawful  detainer  until  the  entry 
is  cancelled.     Id. 

38.  Tyee  Consol.  Min.  Co.  v.  Langstedt  [C. 
C.   A.]    136   F.   124. 

39.  A  lease  by  a  homestead  entryman  for 
turpentine  purposes  before  perfecting  his  en- 
try is  hot  invalid  where  it  does  not  appear 
that  operations  under  the  lease  were  in- 
tended to  be  commenced  before  the  entry 
was  perfected.  Orrell  v.  Bay  Mfg.  Co. 
[Miss.]   40  So.  429. 

40.  U.  S.  Rev.  St.  2262,  requiring  a  pre- 
emptor  to  make  affidavit  that  he  has  not 
settled  upon  the  land  to  sell  the  same  on  spec- 
ulation, nor  made  any  contract  by  which, 
when  he  acquires  title,  it  shall  inure  to  the 
benefit  of  another,  is  not  violated  by  a  con- 
tract to  pay  an  amount  advanced  him  to 
defray  expenses  of  perfecting  his  entry  out 
of  any  sale  he  might  make  after  acquiring 
title.     Hafemann  v.   Gross,   199  U.   S.   342,  50 

^^41.'     Act~C^Ag.  June  14,   1878,   20  Stat.  113, 

6    Curr.   Daw. — 72. 


to  encourage  growth  of  timber,  is  not  an  in- 
hibition on  the  privilege  of  one  who  enters 
land  and  cultivates  timber  thereon  from  con- 
tracting to  sell  after  making  final  proof,  be- 
fore he  secures  a  patent.  Watkins  Land  Co. 
V.  Creps  [Kan.]  83  P.  969. 

42,  United  States  v.  Detroit  Timber  &  Lum- 
ber   Co.,    200    U.    S.    321,    50    Law.    Ed.    . 

A  bona  fide  purchaser  of  standing  timber 
from  a  holder  of  receiver's  final  receipts  for 
the  purchase  price  of  land,  entered  under  the 
Timber  Act  of  June  3,  1878,  cannot  be  re- 
quired to  account  to  the  United  States  for 
timber  cut  and  removed,  where  the  patents 
afterward  issued  ire  avoided  for  fraud  of 
the    entryman.     Id.;   United   States   v.    Clark, 

200   U.   S.    601,    50  Law.    Bd.   .     Bona   fide 

purchasers  of  the  equitable  title,  evidenced 
by  receiver's  final  receipts  upon  which  pat- 
ents subsequently  issue,  have  a  complete  de- 
fense to  an  action  by  the  United  States  to 
avoid  the  patents  for  fraud,  perjury,  or  error 
in  their  procurement.  United  States  v.  De- 
troit Timber  &  Lumber  Co.  [C.  C.  A.]  131 
F.  668.  A  purchaser  is  not  charged  with 
notice  of  the  wrongful  character,  as  against 
the  government,  of  conveyances  to  his  ven- 
dors T^here  there  was  no  disclosed  circum- 
stances by  the  fact  that  notice  might  have 
been  obtained  by  an  investigation  of  the 
vendor's  evidences  of  title.  United  States  v. 
Detroit  Timber  &  Lumber  Co.,  200  U.  S.   321, 

50     Law.     Ed. .      Concurrent     finding     of 

two  lower  courts  that  a  purchaser  of  tim- 
ber lands  had  no  notice  of  the  fraud  of  the 
entryman  will  be  adopted  by  the  supreme 
court  if  not  clearly  wrong.  United  States 
V.    Clark,    200    U.    S.    601,    50    Law.    Ed.    -. 

43.  Hartman    v.    Butterfleld    Lumber  ,Co., 
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A  homestead  is  forever  exempt  from  liability  for  debts  of  the  patentee  contracted 
before  the  patent  issued;**  and  under  the  Federal  statutes  relating  to  homestead 
and  pre-emption  acquisition  of  lands,  where  a  homestead  entryman  commutes  his  en- 
try, the  commutation  does  not  amount  to  a  pre-emption  and  an  abandonment  of  the 
homestead  exemption  rights,*"  nor  are  such  rights  abandoned  where  after  commuting 
his  land  but  before  receiving  a  patent  he  conveys  it  and  surrenders  possession.** 
Where  an  entryman  dies  prior  to  patent  issued  his  heirs  take  subject  to  voluntary 
liens  placed  on  the  land  after  making  final  proof,  but  not  to  debts  created  prior  ta 
such  time.*^ 

Patentees  of  land  bordering  on  the  Columbia  Eiver  take  subject  to  fishing  rights 
secured  to  the  Yakima  Indians  by  the  treaty  of  1859,  though  their  patents  are  in 
absolute  terms.*'  Grants  bordering  on  streams  are  to  be  construed  as  to  their  ef- 
fect according  to  the  law  of  the  state  where  the  land  lies.*'  A  patentee,  though  his 
land  be  itself  surrounded  by  two  channels  of  the  river,  has  all  the  rights  of  a  riparian 
owner  in  the  channel  lying  opposite  his  banks."" 

Where  persons  agree  to  fraudulently  obtain  land  from  the  government,  but  the 
government  with  knowledge  of  all  the  facts  issues  a  patent  to  one,  an  enforceable 
trust  may  result  in  favor  of  the  other."^ 

The  value  of  land  erroneously  patented  to  a  railroad  and  sold  by  it  to  bona  fide 
purchasers  may  be  recovered  by  the  United  States."* 


199   U.   S.    335,   50  Law.   Ed.   -.     White,   J., 

dissenting. 

Note:  Public  lands  upon  original  entry  of 
claim  become  private  property  (Hastings, 
etc.,  R.  Co.  V.  Whitney,  132  U.  S.  357,  .33  Law. 
Ed.  3637),  in  which  the  government,  after 
the  required  conditions  have  been  performed, 
holds  a  naked  legal  fee  in  trust  for  the 
prospective  grantee  (Cornelius  v.  Kessel, 
128  U.  S.  456,  32  Law.  Ed.  482),  who  obtains 
a  complete  title  upon  the  issuance  of  patent 
(Meader  v.  Norton,  11  Wall.  [U.  S.]  442,  20  Law. 
Ed.  184).  Sinee  the  government,  though  It 
has  been  held  to  possess  the  power  of  re- 
straining the  alienation  of  a  granted  fee 
(Smythe  v.  Henry,  41  F.  705;  Jackson  v. 
Thompson,  38  Wash.  282,  80  P.  464),  has  not 
exercised  it  in  this  connection,  the  view 
that  a  conveyance  by  the  grantee  is  not 
rendered  invalid  by  reason  of  the  fact 
that  it  was  executed  in  pursuance  of  a  prior 
illegal  agreement  is  unassailable.  It  is 
true  the  government  may  have  the  patent, 
as  issued  upon  fraudulent  afBdavits,  set 
aside  as  against  the  patentee  (United  States 
v  Minor,  114  U.  S.  233,  29  Law.  Ed.  110), 
and  consequently  as  against  his  grantee 
with  knowledge  of  the  fraud  (MuUan  v. 
U.  S.,  118  U.  S.  271,  30  Law.  Ed.  170), 
yet  this  should  not  deprive  such  gran- 
tee of  standing  in  equity  to  maintain  his 
title  as  against  a  third  person  (Armstrong 
v  American  Exch.  Bank,  133  U.  S.  433,  33 
Law  Ed.  747).  The  practical  result  of  this 
position,  granting  as  it  does  full  recognition 
to  rights  acquired  by  land  speculators 
through  the  voluntary  performance  of  ille- 
gal contracts,  seems  well  supported  in  legal 
theory  though  its  conflict  with  the  home- 
stead laws  may  call  for  legislative  inter- 
ference along  the  line  of  restraints  on  alien- 
ation.— See    6    Columbia   U    R.    195. 


44.  McCorkell  v.  Herron  [Iowa]  103  N.  W. 
988.  Lands  '  held  under  the  United  States 
homestead  la'ws  prior  to  the  issuance  of 
patent  are  exempt  from  mechanic's  liens 
based  on  contracts  made  while  title  remains 
in,  the  United  States.  Green  v.  Tenold  [N. 
p.]  103  N.  W.  398. 
•  45.  McCorkell  v.  Herron  [Iowa]  103  N.  W. 
988. 

46.  The  exemption  is  available  after  the 
conveyance  is  set  aside  as  fraudulent.  Mc- 
Corkell V.  Herron   [Iowa]   103  N.  W.  988. 

47.  Gould  V.  Tucker  [S.  D.]  105  N.  W.  624. 
The  only  interest  t;he  United  States  can  con- 
vey under  the  timber  culture  act  is  an  estate 
free  from  all  Involuntary  liens  and  debts  ot 
the  patentee,  contracted  prior  to  the  issu- 
ance of  final  certificate.     Id. 

48.  The  land  department  has  no  power 
to  grant  exemption  from  such  rights.  Unit- 
ed States  -v.  Winans,  198  U.  S.  371,  49  Law. 
Ed.  1089. 

49.  Where  according  to  a  state  law  such 
owner  owns  to  the  center  of  the  channel,  an 
unsurveyed  island  in  the  center  of  the 
stream  is  not  sub.1ect  to  entry  where  the 
land  department  refused  to  survey.  Whita- 
ker  V.  McBride,  197  U.  S.  510,  49  ljx.vf.  E.-j.  857. 

50.  Whitaker  v.  McBride,  197  U.  S.  510, 
49  Law.  Ed.  857. 

51.  One  in  perfecting  title  to  script  land 
was  acting  as  trustee  for  another.  Keely  v. 
Gregg  [Mont..]  83  P.  222,  overt-ulin^  [Mont.] 
82  P.  27.  Evidence  insufflclenf  to  show  that 
the  locator  of  a  mining  claim  held  a  por- 
tion of  it  entrusted  for  another.  Helstrom 
V.  Rodes   [Utah]   83  P.  730. 

52.  This  is  so  notwithstanding  the  ad- 
justment acts  of  March  3,  1887,  and  March  2, 
1896.  Southern  Pac.  R.  Co.  v.  U.  S.,  200  U. 
S.   341,  50  Law.   Ed.  . 
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Adverse  possessions^  does  not  run  against  a  patentee  prior  iv  the  issuance  of 
paterit,"*  but  commences  from  the  date  patent  issues."" 

Area  acquired  and  boundaries. '^^ — It  is  presumed  that  a  patent  was  intended  to 
follow  the  survey."'  Where  the  boundaries  of  grants  lap,  the  elder  grant  prevails." 
Ordinarily  the  question  of  the  location  of  a  disputed  patent  is  one  of  fact,  but  is  one 
of  law  where  only  the  application  of  legal  principles  will  leave  no  question."*  An 
omitted  line  in  a  patent  may  be  supplied  by  reference  to  the  original  plat  or  sur- 
vey.*" The  official  surveys  made  by  the  government  are  not  open  to  collateral  attack 
in  an  action  between  private  parties."^  A  patentee  cannot  profit  by  a  mistake  of  the 
land  department  of  which  he  must  have  been  cognizant.*" 

Mode  of  proving  title." — Eeceiver's  final  receipts  are  prima  facie  evidence  that 
the  lands  they  describe  were  honestly  and  regularly  entered,  and  that  the  entryman 
is  entitled  to  patents.'*  It  is  presumed  that  a  patent  was  regularly  issued  and  that 
all  preliminary  requirements  have  been  complied  with,*"  but  the  effect  of  it  in  pass- 
ing title  may  be  questioned  in  an  action  at  law."*  Copies  of  the  records  of  the  land 
department  are  admissible  on  the  question  of  title  under  a  railroad  grant.*' 

(§4)  B.  State  lands.^^ — One  who  has  settled  on  school  lands  with  the  inten- 
tion of  becoming  a  purchaser,  and  has  made  valuable  improvements,  has  such  an 
interest  as  will  entitle  him  to  enjoin  its  sale  to  another,*'  but  one  in  possession  who 
has  taken  no  steps  to  acquire  title  has  no  interest.'"  Nor  has  one  who  shows  nei- 
ther title  nor  possession.'^  A  grantee  from  one  who  has  no  title  but  who  subsequently 
acquires  a  certificate  entitling  him  to  a  patent  has  rights  superior  to  one  who  ac- 
quires a  patent  fraudulently.'*  That  the  consideration  for  school  lands  sold  by  the 
commissioners'  court  was  defective  does  not  invalidate  the  title  of  a  bona  fide  pur- 


53.  See   4   C.   L..    1117. 

54.  Tyee  Consol.  Min.  Co.  V.  Langstedt  [C. 
C.  A.]  136  P.  124;  Slaght  v.  Northern  Pao.  R. 
Co.  [Wash.]  81  P.  1062.  "Whether  limitations 
run  against  a  settler  on  public  lands  prior 
to  the-  issuance  of  a  patent  is  a  federal  ques- 
tion upon  which  the  decisions  of  the  United 
States  supreme  court  are  controlling.  Slagrht 
V.  Northern  Pac.  R.  Co.   [Wash.]    81  P.  1062. 

55.  Tyee  Consol.  Min.  Co  v.  Langstedt  [C. 
C.  A.]  136  F.  124. 

50.     See  4  C.  L.  1119. 

57.  Where  according  to  the  calls  of  a  sur- 
vey one  call  in  a  patent  was  duplicated,  it 
was  held  a  clerical  error  and  should  be  dis-, 
regarded.  W^itt  v.  Middleton,  27  Ky.  U  R. 
831,  86  S.  W.  968. 

58,  60,  60.  Kerr  V.  De  Laney  [Ky.]  91 
S    W.  286. 

61.  Kneeland  v.  Korter  [Wash.]  82  P.  608. 

62.  Where  because  of  carelessness  of  the 
land  department  his  patent  refers  for  de- 
scription of  the  land  conveyed  to  an  orig- 
inal survey,  though  a  resurvey  had  been 
made  at  his  instance,  and  land  included  in 
the  later  survey  was  subsequently  patented 
to  another.  .  Gleason  v.  White,  199  U.  S.  54, 
BO  Law.  Ed.  . 

63.  See  4  C.  L.  1120. 

64.  United  States  v.  Detroit  Timber  & 
Lumber  Co.  [C.  C.  A.]  131  F.  668. 

65.  Demars  v,  Hickey.  13  Wyo.  371,  80  P. 
B21,  81  P.  705.  Recitals  in  a  patent  confirm- 
ing' a  Mexican  grant,  that  persons  named 
therein  had  acquired  an  undivided  interest, 
which  patent  was  based  on  a  decree  of  the 
court   of   private   land   claims,    establishes   a 


record  title  in  persons  named  as  against  one 
holding  by  adverse  possession,  though  under 
the  act  creating  that  court  such  confirmation 
only  quitclaims  the  title  of  the  United  States. 
Herrick  v.  Boquillas  Land  &  Cattle  Co, 
200  U.  S.  96,  50  Law.  Ed. . 

66.  Carswell  v.   Swindell   [Md.]    62  A.   956. 

67.  A  certified  copy  of  the  records  of  the 
general  land  office  is  competent  evidence  un- 
der Rev.  St.  §  891,  on  the  question  of  title  in 
a  railroad  company  under  a  grant.  Howard 
v.  Perrin,  200  U.  S.  71,  50  Law.  Ed.  . 

68.  See  4  C.  L.  1120. 

69.  Schwab  v.  Wilson  [Kan.]   84  P.  123. 

70.  One  in  possession  of  land  alleged  to 
have  been  set  apart  for  the  benefit  of  the 
school  fund,  but  who  has  taken  no  steps  to 
acquire  title,  cannot  litigate  the  question  of 
vacancy  between  any  surveys  under  which 
another  claims  and  which  apparently  con- 
nect. Hickey  v.  CoUyns  [Tex.  Civ.  App.]  90 
S.  W.  716. 

71.  Where  one  protests  entry  of  vacant 
lands  under  Acts  1903,  p.  447,  c.  272,  '  but 
shows  no  title  except  deeds  running  to  other 
persons,  nor  any  possession  except  for  two 
years  long  past,  his  proceeding  is  properly 
dismissed.  Johnson  v.  Wescott,  139  N.  C.  29, 
51  S.  E.  784. 

72.  Where  one  sells  land  belonging  to 
the  state,  but  afterward  purchases  from  the 
state  and  receives  a  certificate  entitling 
him  to  a  patent  when  the  title  of  the  state 
is  confirmed  by  the  United  States,  which 
equitable  title  vests  In  his  grantee  by  vir- 
tue of  statute,  and  subsequently  a  patent  is 
fraudulently   acquired   by  another   from   the 
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chaser  from  the  grantee.'^  One  whb  claims  under  a  prior  survey  has  a  vested  right 
in  the  lands  embraced  in  the  boundaries  of  the  survey  as  against  one  vi^ho  claims 
under  a  subsequent  survey.'*  A  grant  of  land  covered  by  a  senior  grant/''  or  a  grant 
of  land  in  which  the  state  has  no  interest/"  passes  no  title ;  and  a  Junior  entrynian 
who  seeks  to  impress  a  trust  on  a  grant  to  a  senior  entryman  has  the  burden  to  show 
that  the  senior  entry  was  void  for  indefiniteness.''  One  is  not  deprived  of  a  prefer- 
ence right  to  purchase  by  a  statute  providing  for  a  lien  on  the  lands.'^  In  Texas 
the  grazing  rights  of  one  who  purchases  land  inclosed  with  leased  land  are  govern- 
ed by  statute.'"  Where  public  lands  are  granted  to  certain  proprietors  in  their  cor- 
porate capacity  as  a  town,  the  legal  title  vests  in  the  town  in  trust  for  the  purpose 
specified.'"  A  grant  of  land  subject  to  entry  may  not  be  collaterally  attacked  for 
fraud  or  irregularity/^  but  if  the  land  was  not  subject  to  entry,  the  grant  is  void  and 
may  be  collaterally  attacked.'^  Prior  to  the  location  of  his  certificates  a  pre-emptor 
may  transfer  his  rights  by  parol,*^  but  after  he  has  performed  all  the  requirements  of 
the  law  entitling  him  to  a  patent,  he  is  in  effect  the  owner  of  the  land  and  can  con- 
vey it  only  by  a  written  instrument.'*  Title  passed  by  patent  is  never  relinquished 
by  abandonment.'^  A  purchaser  on  credit  may  abandon  his  location  in  the  manner 
prescribed  by  law.'" 

Area  acquired  and  hoimdaries." — A  purchaser  of  state  lands  who  selects  the 
land  and  has  a  "call"  survey  made  by  protraction  without  actually  running  the  lines, 
and  obtains  a  patent  in  accordance  with  such  survey,  takes  the  risk  of  overlaps  on 


state,  such  grantee  may  have  the  patent 
set  aside  as  against  anyone  but  a  bona  flde 
purchaser.  RozeU  v.  Chicago  Mill  &  Dum- 
ber Co.   [Ark.]    89  S.  W.  469. 

73.  San  Augustine  County  v.  Madden 
[Tex.  Civ.  App.]  13  Tex.  Ct.  Hep.  219,  87  S.  W. 
1066. 

74.  Atascosa  County  V.  Alderman  [Tex. 
Civ,  App.]  91  S.  W.  846. 

75.  Janney  v.  Blackwell,  138  N.  C.  437, 
50  S.  B.  857.  As  between  two  conflicting 
grants,  neither  of  which  is  supported  by  a 
valid  entry,  the  older  takes  priority.  Samp- 
son's Heirs  v.  Chester's  Heirs  [Tenn.]  91  S. 
W.  43.  Junior  grantee  held  to  have  no  rights 
as  against  a  senior  grantee  under  the  regis- 
tration acts.  Laws  1893,  p.  52,  c.  40,  where 
neither  was  in  actual  possession.  Janney 
V.  Blackwell.  138  N.  C.  437,  50  S.  E.  857.  Re- 
citals in  a  deed  by  the  state  showing  that 
it  had  been  issued  in  conformity  to  law  held 
Insufficient  to  avoid  a  prior  deed.  Boynton 
V.   Ashabranner    [Ark.]    88   S.    W.    566. 

76.  Fractional  sections  in  fractional  town- 
ships did  not  pass  to  the  state  under  the 
general  grant  by  congress  of  sixteenth  sec- 
tions for  school  purposes,  and  the  sale  of 
such  a  section  by  the  school  treasurer  con- 
veyed no  title.  Lauve  v.  Wilson,  144  La. 
699,  38  So.  522. 

77.  Frazler  v.  Gibson  [N.  C]  52  S.  E.  1035. 
An  action  by  a  Junior  entryman  to  have  the 
legal  title  held  by  a  senior  Impressed  with 
a  trust  in  his  favor  is  barred  after  10  years. 

Id. 

78.  Owners  of  upland  bordering  on 
state  tide  land,  having  a  preference  right  to 
purchase,  are  not  deprived  of  any  right  by 
Laws  1893,  p.  241,  c.  99,  providing  tor  a  lien 
on  such  lands.  Seattle  &  L.  W.  Waterway 
Co.  v.  Seattle  Dock  Co.,  35  Wash.  503,  77  P 
845. 


79.  Laws  1901,  c.  125,  pp.  295,  296,  pro- 
viding for  the  sale  of  leased  lands  on  the 
expiration  of  the  lease,  and  providing  that 
no  purchaser  other  than  the  lessee  shall 
turn  into  such  lessee's  inclosure  more  than 
1  certain  number  of  cattle  per  acre,  applies 
only  to  land  sold  under  its  provisions.  Lyons 
V,  Slaughter  [Tex.  Civ.  App.]  13  Tex.  Ct.  Rep. 
1,  87  S.  W.  182. 

SO.  Capen's  Adm'r  v.  Sheldon  [Vt.]  61 
A.  864. 

81.  Janney  v.  Blackwell,  138  N.  C.  437,  50 
S.  E.  867.  A  grant  under  the  "headright 
laws,"  which  is  apparently  issued  conform- 
ably with  the  law,  is  not  open  to  collateral 
attach.     Houston  v.  State   [Ga.]   52  S.  B.   757. 

82.  Janney  v.  Blackwell,  138  N.  C.  437,  50 
S.  E.  857. 

83.  Alford  Bros.  v.  Williams  [Tex.  Civ. 
App.]  91  S.  W.  636. 

84.  Wilson  v.  Nugent  [Tex.  Civ.  App.]  91 
S.  W.  241.  A  written  transfer  of  a  certificate 
after  location  of  the  land  thereunder  oper- 
ates as  an  equitable  transfer  of  the  land 
located.  Alford  Bros.  v.  Williams  [Tex.  Civ. 
App.]    91  S.  W.   636. 

85.  Only  applicable  where  title  is  inchoate 
or  imperfect.  Kreamer  v.  Voneida,  24  Pa. 
Super.  Ct.  347. 

86.  Under  Pol.  Code  §  3570,  providing  that 
where  a  purchaser  of  state  land  on  credit 
desires  to  abandon  the  location  he  may  do 
so  by  a  surrender  of  the  certificate,  a  com- 
plaint to  compel  the  surrender  of  a  certifi- 
oate  alleging  that  the  purchaser  had  not 
paid  the  amount  due,  and  that  defendant 
was  the  lawful  owner  of  the  certificate, 
states  a  cause  of  action  though  not  alleging 
that  the  purchaser  had  abandoned.  Shepard 
v.  Mace    [Cal.]   82  P.   1046. 

87.  See   4   C.   L.   1121. 
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prior  grants,  and  of  loss  by  reason  of  extension  of  the  boundaries  beyond  the  state/' 
That  the  boundaries  of  a  tract  of  land,  as  given  in  a  patent  based  on  a  survey  made 
at  the  instance  of  the  patentee,  extend  beyond  the  state  is  not  ground  for  reloca- 
tion by  the  courts  so  as  to  place  it  all  within  the  state/"  A  map  and  field  notes  re- 
ferred to  in  a  grant  as  defining  the  boundaries  may  be  considered  in  aid  of  the  de- 
.  scription  in  the  grant  and  to  supply  omissions."" 

Mode  of  proving  title.^^ — A  conveyance  from  the  state  shows  prima  facie  title 
in  the  grantee."^  Transcripts  of  the  records  of  the  land  office  are  of  equal  dignity  as 
evidence  as  the  originals,"'  if  foundation  is  laid  for  their  admission."*  Which  was 
a  senior  grant  may  be  determined  from  recitals  in  the  patents."^  Where  the  land 
commissioner  in  issuing  patents  acts  on  the  surveyor's  correction  of  the  original  field 
notes,  it  is  presumed  that  the  correction  was  authorized. "'' 

§  5.  Leases  of  public  lands  and  rights  thereunder.^'' — ^The  mere  filing  of  an 
application  for  a  lease  does  not  confer  upon  the  applicant  any  interest  in  the  land."' 
In  making  a  lease  of  school  lands  statutory  conditions  must  be  complied  with.""  The 
lea^se  must  be  executed  at  a  legal  meeting  of  the  board  authorized  to  make  it.'^  If 
irregularly  entered  into  it  may  be  validated  by  statute.^  Payment  of  the  considera- 
tion in  cash  instead  of  in  instalments  as  prescribed  by  statute  does  not  render  it  void.' 
In  Texas  classification  of  lands  is  not  a  condition  precedent  to  the  exercise  of  the 
power  of  the  commissioner  of  the  general  land  office  to  lease  the  same.*  Lands  can- 
not be  released  while  a  prior  lease  is  in  force.''  County  commissioners'  courts  of 
Texas  counties  have  power  in  leasing  county  school  lands  to  contract  that  the  lessee 
shall  have  a  preference  right  to  purchase."  The  act  of  the  commissioner  in  leas- 
ing lands  is  presumed  regular.^     The  act  of  the  state  land  commissioner  in  releas- 


88.  89.  Bramblet  v.  Davis  [C.  C.  A.]  141 
F.  776. 

no.  Goodson  V.  Fitzgerald  [Tex.  Civ.  App.] 
90  S.  W.  898. 

01.     See  '4  C.  L,.  1121. 

92.  Covington  v.  Berry  [Ark.]  88  S.  W. 
1005. 

93.  Under  Klrby's  Dig.  §  3064,  a  commis- 
sioner's transcript  of  records  from  the  state 
Isnd  office  is  of  equal  dignity  with  the  or- 
iginals. Boynton  v.  Ashabranner  [Ark.]  88 
S.  W.  566. 

94.  Unless  it  is  shown  that  a  patent  is 
lost  or  cannot  be  produced,  a  transcript  of 
the  records  of  the  land  office  is  inadmissible. 
Covington   v.    Berry   [Ark.]    88   S.   W.    1005. 

95.  Recitals  in  patents  as  to  date  of  sur- 
vey held  to  refer  to  the  date  of  entry  for 
the  purpose  of  determining  which  was  the 
senior  patent.  Asher  v.  Brashear  [Ky.]  90 
S.  W.  1060. 

96.  Ward  V.  Forrester  [Tex.  Civ.  App.] 
87  S.  W.  751. 

97.  See  4  C.  L.  1121. 

98.  A  rejected  applicant  may  not  insti- 
tute mandamus  to  compel  the  advertisement 
of  a  lease  for  sale  under  the  rule  that  man- 
damus can  issue  only  on  the  application  of 
one  beneficially  interested.  State  v.  Ross 
[Wash.1   81  P.  865. 

99.  Where  Hutch.  Code,  t).  213,  c.  9,  art. 
12  I  2.  and  p.  223,  c.  9,  art.  26,  §  5,  relative 
to  payment,  were  not  complied  with,  the 
lease  did  not  pass  any  title  and  was  beyond 
the  validating  power  of  curative  statutes. 
■Sexton  v.  Coahoma  County  Sup'rs  [Miss.]  38 
So.    636.     Sixteenth    sections    are    subject   to 


taxation  under  Rev.  Code  1857,  o.  3,  §  5,  art. 
20,  only  after  they  have  been  validly  leased. 
Id. 

1.  A  lease  of  a  sixteenth  section  made  at 
an  illegal  meeting  of  the  board  of  supervis- 
ors is  void.  Sexton  v.  Coahoma  County 
Sup'rs  [Miss.]  38  So.  636. 

2.  It  was  intended  by  Acts  1870,  p.  165, 
c.  71,  to  validate  all  leases  of  sixteenth  sec- 
tions previously  made  in  an  irregular  and 
Informal  manner.  To  bind  the  lessees  to 
make  the  stipulated  payments  and  oblige 
the  county  to  perform  its  part  of  the  con- 
tract.    Id. 

3.  A  lease  of  a  sixteenth  section  is  not 
void  because  the  consideration  is  paid  In 
cash  and  not  in  four  annual  instalments. 
Sexton  v.  Coahoma  County  Sup'rs  [Miss.] 
38  So.  636. 

4.  Under  Rev.  St.  1895,  art.  4218r,  it  is 
only  lands  which  have- been  classified  as 
agricultural  which  the  commissioner  is  for- 
bidden to  lease  for  more  than  five  years. 
Sanford  v.  Terrell  [Tex.]  13  Tex.  Ct.  Rep.  58, 
87  S.  W.  655. 

5.  Under  Rev.  St.  1895,  art.  2118r,  where 
application  to  lease  a  larger  number  of  sec- 
tions is  made,  and  the  annual  rental  paid 
and  the  lease  executed,  it  is  valid  as  to  those 
sections  for  which  a  prior  lease  had  then  ex- 
pired, but  void  as  to  those  under  lease  at 
the  time.  McDowell  v.  Terrell  [Tex.]  13  Tex. 
Ct.  Rep.  115,  87  S.  W.  668. 

6.  Slaughter  v.  Mallet  Land  &  Cattle  Co. 
[C.   C.   A.]    141    F.    282. 

T.  Under  the  statutes  of  Texas,  where  the 
land   commissioner   has  leased   land   for   ten 


1142 


PUBLIC  LANDS  §  6. 


6  Cur.  Law. 


ing  public  lands  is  administrative  or  executive,"  and  mandamus  will  not  lie  to  compel 
him  to  advertise  for  sale  a  lease  of  land  that  he  has  re-leased,°  but  where  he  treats  a 
lease  as  void,  mandamus  will  lie  to  compel  his  recognition  of  it.^°  One  to  whom 
lands  have  been  leased  on  cancellation  of  a  prior  lease  is  a  necessary  party  in  manda- 
mus to  compel  the  reinstatement  of  the  cancelled  lease.^^ 

§  6.  Spanish  and  other  grants  antedating  Federal  authority}^ — The  absence 
of  documents  evidencing  an  ancient  Spanish  grant  may  be  explained  by  showing  a 
reasonable  probability  that  they  may  have  been  lost  or  destroyed.^' 

§  7.  Regulations  and  policing,  and  offenses  pertaining  to  public  lands.  Cut- 
ting timber  on  public  lands.^* — By  act  of  congress  bona  fide  residents  of  certain 
states  and  territories  are  given  the  right  to  cut  timber  from  mineral  lands.^"*  Under 
this  act  timber  cut  may  be  shipped  to  any  part  of  the  state  or  territory  and  sold  for 
any  domestic  purpose.^"  The  classification  as  mineral  of  land  within  the  limits  of 
the  grant  to  the  Northern  Pacific  Eailroad  Company  in  the  states  of  Montana  and  Ida- 
ho, by  commissioners  appointed  pursuant  to  an  act  of  congress,  is  not  conclusive  on 
the  United  States,  and  does  not  prevent  the  land  department  from  making  such  dis- 
position of  them  as  may  be  proper  on  a  subsequent  showing  that  the  land  is  not  in 
fact  mineral.^'  Where  defendant's  right  to  cut  and  remove  timber  from  public  land 
depends  on  the  land  being  mineral  and  not  subject  to  entry,  except  for  mineral  en- 
try, evidence  as  to  the  use  of  the  adjoining  land  for  agricultural  purposes  is  admis- 
sible.^" The  question  whether  such  land  is  mineral  is  not  the  subject  of  expert  opin- 
ion." Where  the  register  of  the  land  office  testifies  that  the  land  had  been  classified 
by  commissioners  as  mineral  land,  the  government  is  entitled  to  show  by  him  in  re- 
buttal the  nonmineral  entries  of  other  lands  in  the  township.'"  A  partial  survey  by 
the  United  States  by  lines  run  on  two  sides  of  a  section  is  insufBcient  to  identify  it  as 
an  odd  numbered  section,  and  within  the  grant  to  a  railroad  company,  so  as  to  consti- 
tute a  defense  to  an  action  for  cutting  timber.'^  The  United  States  may  not  sue 
in  equity  for  the  wrongful  conversion  of  timber  on  the  theory  that  the  remedy  at 


years,  It  is  presumed  that  he  flrst  determined 
that  the  land  was  not  in  Immediate  demand 
for  settlement  and  that  U  was  not  agrri- 
cultural  land,  and  his  determination  of  these 
questions  is  conclusive.  Sanford  v.  Terrell 
[Tex.]  13  Tex.  Ct.  Rep.  58,  87  S.  W.  6B5. 

8.  A  writ  of  prohibition  will  not  lie  to 
restrain  such  act.  State  v.  Ross  [Wash.]  81 
P.  865. 

e.  State  V.  Ross  [Wash.]  81  P.  865.  A 
writ  of  mandamus  will  not  issue  to  restrain 
a  re-leasing  of  state  lands  and  to  compel 
the  advertisement  for  sale  of  a  lease  of  such 
land  on  the  ground  that  the  re-lease  was  in 
excess  of  legal  authority.  Such  a  writ  would 
have  two  functions,  one  the  converse  of 
the  other.     Id. 

10.  McDowen  V.  Terrell  [Tex.]  13  Tex.  Ct. 
Rep.   115,   87  S.  W.  668. 

11.  Where  one  seeks  by  mandamus  to 
compel  the  commissioner  of  the  general 
land  office  to  reinstate  him  upon  the  records 
as  a  lessee,  one  to  whom  the  lands  were 
leased  after  the  cancellation  of  the  relator's 
le«se  is  a  necessary  party.  Nevell  v.  Ter- 
rell  [Tex.]   13  Tex.  Ct.  Rep.  65,  87  S.  W.  659. 

12.  See  4  C.  L.  1122. 

13.  Evidence  of  an  Indian  raid  about  the 
time  of  the  grant  and  the  destruction  of  the  iil- 
habitants  and  their  homes.  State  v.  Orltz 
[Tex.]   90  S.  W.  1084.     Evidence  sufficient  to 


show  a  grant  by  the  king  of  Spain  as  com- 
pensation for  a  prior  grant  expropriated  by 
him.     Id. 

14.  See   4   C.  L.   1123. 

15.  The  act  of  June  3,  1878.  c.  150,  20 
Stat.  88,  giving  the  right  to  cut  timber  from 
public  mineral  lands  for  certain  purposes  to 
bona  flde  residents  of  certain  states  and  ter- 
ritories, extends  to  all  lands  within  such 
state  or  territory.  United  States  v.  Edgar, 
140    F.    655. 

10.  For  use  In  households,  hoisting  work 
in  mines,  smelters,  or  other  local  purposes. 
United  States  v.  Edgar,  140  F.   655. 

17.  Classification  under  Act  Feb.  26,  1895, 
c.  131,  28  St.  683.  Lynch  v.  U.  S.  [C.  C.  A] 
138    P.    535. 

18.  Right  to  cut  timber  under  Act  June 
3,  1878,  c.  150,  20  St.  88,  Comp.  St.  1901,  p. 
1528.  Action  for  wrongfully  cutting  timber 
on  public  land.  Lynch  v.  U.  S.  [C.  C.  A.]  138 
F.    535. 

19.  Jury  competent  to  determine  question 
from  facts  on'  which  opinion  was  based. 
Lynch  v.  U.  S.  [C.  C.  A.]  138  F.  535.  Wit- 
ness held  not  qualified  to  give  expert  opin- 
ion    Id. 

30.     Lynch  v.   U.   S.    [C.   C.   A.]    138   P.    535. 
21.     United   States   v.   Eirdseye    [C.   C.   A.] 
137   P.   516. 
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law  is  inadequate  because  of  devices  resorted  to  by  the  principal  tort  feasor  to  cover 
his  tracks  and  render  it  difficult  to  prove  a  case  against  him/^  nor  because  one  of  the 
defendants  is  executrix  of  the  principal  wrongdoer  •\yhose  estate  is  solvent,^'  nor  be- 
cause a  case  for  an  accounting  is  made,^*  nor  because  a  multiplicity  of  suits  will  be 
thereby  prevented  ;^°  nor  can  the  rule  that  proceeds  of  property  obtained  by  theft  or 
fraud  may  be  recovered  in  equity  as  against  a  voluntary  assignee,  or  one  holding  in  bad 
faith,  be  invoked  to  sustain  the  jurisdiction  where  the  allegations  do  not  identify 
any  specific  proceeds."'  That  one  compromises  a  prosecution  for  cutting  timber  as  he 
may  do  under  the  Federal  statutes  is  not  conclusive  of  his  guilt,"'  but  it  precludes  a 
recovery  of  contribution  against  a  joint  wrongdoer."'  An  action  to  recover  the  en- 
hanced value  of  timber  taken  is  for  a  penalty."'  Admission  of  evidence  showing 
that  the  value  of  timber  taken  is  greater  than  the  verdict  is  not  prejudicial.^" 

Crimes  and  offenses  against  public  lands.^^ — It  is  an  ofEense  against  the  United 
States  to  conspire  to  fraudulently  obtain  public  lands.'" 

Fencing. — Federal  statutes  forbid  the  complete  enclosure  of  public  lands.'" 


Public  Policy,  see  latest  topical  index. 

PUBLIC  WORKS  AND  IMPROVEMENTS. 


§  1.     Deflnltlons  and  Scope  of  Title  (1143). 

§  2.  Fovrer,  Diit7,  and  Occasion  to  Order 
or   Make  Improvements    (1144). 

§  3.  Funds  for  Improvement  and  Pro- 
vision   for    Cost     (1146).     Bonds     (1147). 

§  4.  Proceedlnss  to  Authorize  Making 
(1148). 

A.  In    General    (1148). 

B.  By  Whom   and   How  Initiated    (1148). 

C.  Notice  and  Hearing    (1150). 

D.  Protests  and  Remonstrances  (1151). 
B.   Estimates   of   Cost    (1152). 

F.  Approval    and    Acceptance    of    Work 

(1153). 

G.  Curative  Legislation  and  Ratification 

(1153). 

{  5.  Proposals,  Contracts  and  Bonds  (1153). 
Awarding  the  Contract  (1153).  Particular 
Contract  Provisions  (1154).  Performance  of 
Contract    (1155).     Bonds     (1156). 

5  6.  Security  to  Laborers  and  Material- 
men (1156). 

§  7.  Injury  to  Property  and  Compensa- 
tion to   OTTners    (1156). 

A.  In  General   (115G). 

B.  Establishment  or  Change  of  Grade  of 

Street    (1157). 


9   8.      Tjocal    Assessments    (115S). 

A.  Power  and  Duty  to  Make    (1158). 

B.  Constitutional   and   Statutory  Limita-- 

tions  (1160).  Equality  and  Uni- 
formity (1160).  Due  Process  of 
Law    (1162). 

C.  Persons,    Property,    and   Districts   Li- 

able, and  Extent  of  Liability  (1162). 

D.  Procedure     for     Authorization,     Ijevy, 

and  Confirmation  of  Assessments 
(1165). 

E.  Beaasessments     and     Additional     As- 

sessments   (1168). 

F.  Maturity,  Obligation,  and  Lien  of  As- 

sessments   (1169). 

G.  Payment  and  Discharge   (1170). 

H.  Enforcement  and  Collection  (1170). 
Demand  and  Notice  (1170).  Plead- 
ing and  Proof  (1171).  Defenses 
(1171).  Waiver  of  and  Estoppel  to 
Urge  Defenses  (1172).  The  Judg- 
ment (1174).  The  Sale  and  Re- 
demption (1175). 

I.  Remedies  by  Injunction  or  Other  Col- 
lateral Attack,  and  Grounds  There- 
for   (1175). 

J.  Appeal  and  Other  Direct  Review  (1176). 


§  1.    Definitions  and  scope  of  title.^* — This  article  treats  generally  of  public 


22.  Right  to  Inspection  of  the  defend- 
ant's books  precluded  the  necessity  of  a 
discovery.  United  States  v.  Bitter  Root  De- 
velopment Co.,  200  U.  S.  451,  50  Law.  Ed.  — . 

23.  United  States  v.  Bitter  Root  Devel- 
opment Co.,    200  U.   S.    451,   50   Law.    Ed.  —  . 

24.  The  wrongdoers  having  been  granted 
permits  to  cut  timber  on  other  lands.  Unit- 
ed States  v.  Bitter  Root  Development  Co., 
200   U.   S.    451,    50   Law.    Ed.   —  . 

25.  26.  United  States  v.  Bitter  Root  De- 
velopment Co.,  200  U.  S.  451,  50  Law.  Ed.  — . 

27.  That  a  party  compromises  a  prose- 
cution for  cutting  timber  from  public  lands 
by    making    payment    as    provided    by    Act 


Cong.  June  3,  1878,  20  Stat.  90,  is  not  con- 
clusive of  his  guilt.  Cox  V.  Cameron  Lum- 
ber   Co.     [Wash.]    82    P.    116. 

28.  Where  one  compromises  a  prosecution 
for  cutting  timber  from  public  land  by  mak- 
ing payment  as  provided  by  Act  Cong.  June 
3,  1878,  20  Stat.  90,  he  cannot  enforce  con- 
tribution against  a  joint  wrongdoer,  because 
to  do  so  he  would  have  to  show  his  own 
guilt.  Cox  v.  Cameron  Lumber  Co.  [Wash.] 
82    P.    116. 

29.  An  action  to  recover  for  timber  taken 
by  trespassers  from  state  lands,  for  the 
enhanced  damages  above  its  value,  brought 
under  Laws  1895,  c.   163,   §  7,  Is  for  a  penal- 
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works  and  improvements,  the  powers  and  duties  of  municipalities  with  respect  there- 
to, the  procedure  to  be  followed  in  the  making  thereof,  and  the  manner  of  provid- 
ing for  the  cost,  including  local  assessments.  The  taking  of  property  for  public 
use,^*  the  construction  and  operation  of  particular  public  works,^"  and  matters  pecu- 
liar to  the  powers  and  fiscal  affairs  of  particular  public  bodies^'  are  specifically  treat- 
ed elsewhere.  While  the  manner  of  letting  a  contract  for  a  public  work,  and  the 
validity  of  provisions  peculiar  to  contracts  of  this  kind,  are  here  treated,  matters 
pertaining  to  the  making  and  validity  of  public  contracts  in  general  are  not  includ- 
ed.^' Liability  for  personal  injuries  resulting  from  negligence  in  constructing  a 
work  is  also  excluded.^' 

§  2.  Power,  duty,  and  occasion  to  order  or  make  improvements.*" — Munici- 
palities have  only  such  powers  with  respect  to  the  ordering  or  making  of  public  im- 
provements as  are  expressly  or  impliedly  conferred  by  statute.*^     The  powers  so 


ty  and  must  be  commenced  within  three 
years  from  the  date  of  trespass.  Gen.  St. 
1^94,  §  ,t136.  State  v.  Buckman  [Minn.]  104 
N.   W.    240. 

30.  Lynch  v.  U.  S.  [C.  C.  A.]  138  P.  535. 
In  an  action  to  recover  for  timber  taken 
from  public  lands,  a  witness  who  knows 
the  value  as  appraised  by  state  ofBcers  may 
testify  that  some  timber  had  been  sold  for 
a    greater     price.     Id. 

31.  See    4     C.    L.    1124. 

32.  Conspiracy  to  obtain  school  lands 
from  Oregoh  and  California  and  relinquish 
them  to  the  United  States  in  exchange  for 
other  lands,  as  provided  by  law,  is  a  con- 
spiracy within  Rev.  St.  U.  S.,  §  5440,  for- 
bidding conspiracies  to  defraud  the  United 
States.     Hyde  v.  Shine,  199  U.  S.  62,  50  Law. 

Bd. ;    Dlmond   v.    Dame,    199    U.    S.    88,    50 

Law.  Ed.  —  .  Indictment  under  Rev.  St. 
§  5440,  for  conspiring  to  defraud  the  Unit- 
ed States  out  of  its  title  to  certain  public 
lands,  held  sufficient,  though  not  alleging 
that  the  acts  were  done  with  knowledge  of 
the  fraudulent  character  of  the  entries. 
United    States    v.    Mitchell,    141    W.    666. 

33.  One  who  Joins  his  fence  to  the  fence 
of  another  in  order  to  make  a  complete 
inclosure  violates  Act  Feb.  25,  1885,  c.  149, 
23  Stat.  321,  forbidding  the  enclosure  of 
public  lands.  Thomas  v.  U.  S.  [C.  C.  A.]  136 
F.  159.  The  fact  that  a  fence  is  extended 
Into  the  water,  but  cattle  could  get  around 
the  end  at  low  water,  and  that  there  was  a 
gap  across  an  impassable  canon,  does  not 
show  that  the  enclosure  was  not  complete., 
Id.  Act  Feb.  25,  1885,  c.  149,  23  Stat.  321, 
making  it  unlawful  to  enclose  public  lands 
without  claim  of  right  under  th'e  land  laws, 
applies  to  the  enclosure  of  such  lands  by 
fences  built  on  other  lands.  Cardwell  v. 
U.  S.   [C.  C.  A.]   136  F.  593. 

5VOTB:  An  iniUctment  for  fencing  public 
laVids  in  violation  of  23  St.  U.  S.,  p.  321,  is 
fatally  defective  in  not  alleging  that  at  the 
time  the  alleged  enclosure  was  made  the 
defendant  had  no  claim  or  color  of  title 
"made  or  acquired  in  good  faith,  or  an  as- 
serted right  thereto  by  or  under  claim  made 
in  good  faith  with  a  view  to  acquiring  title 
under  the  laws  of  the  United  States"  (Unit- 
ed   States    V.    Churchill,    101    F.    443),    but    it 


need  not  allege  that  defendant  had  not  im- 
proved or  occupied  under  the  United  States 
land  laws,  as  that  is  a  matter  of  defense 
(United  States  v.  Cook,  36  P.  896).  But 
see  United  States  v.  Felderward,  36  F.  490. 
[Ed.]  - 

34.  See   4  C.  Ll  1125. 

35.  See    Eminent   Domain,    5   C.   L.    1097. 
30.     See    Highways    and    Streets,    5    C.    L. 

1645;  Sewers  and  Drains,  4  C.  L.  1429; 
Waters    and    "Water    Supply,    4    C.    L.    1824. 

37.  See  Counties,  5  C.  L.  857;  Municipal 
Corporations,  6  C.  L.  714;-  Towns,  etc.,  4  C. 
L.    1685;    States,    4    C.    L.    1516. 

38.  See  Public  Contracts,  6  C.  L.  1109;  also 
Building  and  Construction  Contracts,  5  C. 
L.    455. 

39.  See  Negligence,  6  C.  L.  748;  Municipal 
Corporations,  6  C.  L.  714;  Independent  Con- 
tractors,  5  C.  L.  1782. 

40.  See   4   C.  L.   1125. 

41.  "Burnt  District  Act,"  Laws  1904,  p. 
141,  c.  87,  construed  as  giving  burnt  district 
commission  of  Baltimore  poTver  to  add  new 
docks  and  wharves  as  well  as  to  extend 
and  improve  old  docks.  Dyer  v.  Baltimore, 
140  F'.  880.  Under  San  Francisco  City  Char- 
ter, art.  6,  c.  2,  §  16,  the  board  of  public 
"works  has  power  to  repair  defective  walks 
or  award  a  contract  for  such  repairs.  Heath 
v.  Manson,  147  Cal.  694,  82  P.  331.  Where 
construction  of  a  wharf  would  interfere  with 
a  ferry  operated  under  a  franchise  from  a 
city,  construction  thereof  would  be  enjoined, 
though  the  city  had  power  under  its  char- 
ter to  build  wharves,  and  the  necessity  of  it 
had  been  duly  determined,  since  Pol.  Code, 
§  2919,  prohibits  granting  of  authority  with 
respect  to  wharves  or  piers  which  would 
interfere  with  vested  rights  or  grants.  Val- 
lejo  Ferry  Co.  v.  Vallejo,  146  Cal.  392,  80 
P.  514.  The  fact  that  a  street  has  once  been 
macadamized  does  not.  under  St.  1891,  p. 
196,  c.  147,  §  2,  preclude  a  council  from  or- 
dering the  street  paved  with  bituminous 
rock,  unless  it  has  previously  been  accepted 
a«!  a  completed  street,  under  St.  1885,  p.  160, 
c.  153,  §  20.  San  Francisco  Pav.  Co.  v.  Bgan. 
146  Cal.  635,  80  P.  1076.  Where  a  board 
walk  between  two  sections  of  cement  walk 
is  out  of  repair,  the  board  of  public  works 
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granted  cannot  be  delegated,*^  but  the  exercise  of  powers  clearly  granted  by  the 
proper  municipal  authorities,  in  determining  the  necessity,  time,  place,  and  plan  of  a 
particular  improvement,*^  is  discretionary  and  final,  and  will  not  be  interfered  with 
by  the  courts  in  the  absence  of  fraud  or  an  abuse  of  discretion.**  Objections  that 
action  taken  is  unreasonable  or  oppressive,  or  an  evasion  of  law,  will  be  passed  upon 
by  the  courts,*^  -but  the  person  raising  such  objection  has  the  burden  of  establishing 
its  truth.*" 


of  San  Francisco  may  properly  require  re- 
pairs by  tlie  construction  of  a  cement  walk. 
Heath  v.  Mansoh,  147  Cal.  694,  82  P.  331. 
Under  Const,  art.  20,  granting  home  rule  to 
Denver,  that  city  has  power  to  provide  hy 
charter  for  the  erection  of  an  auditorium, 
to  buy  a  site  therefor,  and  to  issue  bonds  to 
pay  the  cost.  City  &  County  of  Denver  v. 
Hallett  [Colo.]  83  P.  1066.  Where  sidewalks 
were  built  without  an  order  by  the  town 
board  of  trustees,  who  alone,  under  2  Mills 
Ann.  St.  §§  4403  (cl.  7),  4473.  had  power  to 
order  their  construction,  the  sale  of  property 
assessed  therefor  "was  void.  Mitchell  v. 
Titus,  33  Colo.  Sup.  385.  80  P.  1042.  Under 
Code  §  7!)^  empowering  cities  to  improve 
streets  or  alleys  so  as  to  bring  them  up  to 
an  established  grade  does  not  authorize 
paving  of  an  alley  which  will  bring  it  above 
such  grade.  Hubbell,  Son  &  Co.  v.  Bennett 
Bros.  [Iowa]  106  N.  W.  375.  Under  Gen. 
St.  1901,  §  1068,  a  petition  to  the  mayor  and 
council  of  a  city  of  the  second  class  confers 
upon  them  exclusive  power  to  cause  an  im- 
provement to  be  made  and  to  determine 
the  kind  and  quality  thereof.  Hence,  they 
may  enact;  « amend,  or  repeal  any  ordinance 
respecting  such  improvement  if  rights  of 
third  persons  be  not  thereby  prejudiced. 
Carey  Salt  Co.  v.  Hutchinson  [Kan.]  82 
P.  721.  Where  neither  state  nor  city  of 
Boston  exercised  options  in  contract  for 
building  of  bridge  and  street  for  30  years 
because  the  cost  would  exceed  engineer's 
estimate,  and  city  was  not  obliged  to  build 
at  such  cost,  the  existence  of  such  contract, 
which  neither  could  enforce,  did  not  render 
St.  1903,  p.  350,  c.  381,  requiring  the  city 
to  do  the  work,  invalid.  Wheelwright  v. 
Boston,  188  Mass.  521,  74  N.  E.  937.  Laws 
1883,  p.  666,  c.  490,  §  2,  authorizing  construc- 
tion of  an  aqueduct  between  some  point 
on  Croton  lake  or  river  to  some  point  in' 
New  York,  with  dams  and  reservoirs,  author- 
ized construction  of  a  reservoir  not  in  the 
direct  line  between  the  points  selected. 
Walter  v.  McClellan,  48  Misc.  215,  96  N.  Y. 
S.    479. 

42.  The  determination  of  the  Jurisdiction- 
al fact  that  an  improvement  is  necessary 
is  judicial  in  character  and  cannot  be  dele- 
gated. City  council  could  not  delegate  de- 
termination of  question  to  street  commis- 
sioners. Blanchard  v.  Barre,  77  Vt.  420,  60 
A.  970.  An  ordinance  requiring  the  board 
of  works  to  report  on  the  kind  of  material 
recommended  for  an  improvement  to  the  gen- 
eral council,  which  was  then  to  pass  upon 
the  report  and  authorize  the  board  to  close 
a  contract,  is  not  objectionable  as  delegat- 
ing legislative  powers  of  the  council  to 
the  board.  Ex  parte  City  of  Paducah  [Ky.] 
89    S.    "W.    302. 


43.  City  councils  have  power  to  determine 
what  local  Improvement  is  required,  its 
nature  and  character,  when  it  shall  be  made 
aTid  the  manner  of  its  construction.  Ton 
V.  Chicago,  216  111.  331,  74  N.  B.  1044.  City 
authorities  have  broad  discretion  in  deter- 
mining character  of  an  improvement.  Mar- 
shall V.  People,  219  111.  99,  76  N.  E.  70.  Un- 
der Ky.  St.  1903,  §  3096,  city  councils  of 
cities  of  the  second  class  are  the  flnal 
judges  of  the  necessity  of  sidewalks.  Mudge 
V.  Walker  [Ky.]  90  S.  W.  1046.  City  coun- 
cils have  the  sole  right  to  designate  what 
streets  shall  be  paved  and  the  character  of 
the  paving.  Wabash  Ave.,  26  Pa.  Super.  Ct. 
305.  It  was  within  power  of  city  council 
to  determine  whether  it  was  practicable  to 
maintain  a  street  by  repairing  it,  or  whether 
a  complete  resurfacing  on  the  concrete  base 
already  down  was  necessary.  Bush  v.  Peoria, 
215  111.  515,  74  N.  B.  797.  Where  an  objector 
appeals  to  the  city  council,  and  his  objec- 
tions to  the  manner  in  which  the  work  is 
done,  are  overruled  by  the  council,  its  action 
is  flnal  and  the  objections  cannot  be  urged 
as  a  defense  in  an  action  to  foreclose  the 
lien  of  the  assessment.  Lambert  v.  Bates 
[Cal.]    82   P.    767. 

44.  The  discretion  of  city  councils  in 
these  matters,  when  honestly  and  reasonably 
exercised,  will  not  be  reviewed  by  the 
courts.  Ton  v.  Chicago,  216  111.  331,  74  N. 
E.  1044.  The  action  of  local  tribunals  in 
determining  the  necessity  for  improvements 
will  not  be  interfered  with  by  the  courts 
so  long  as  they  act  within  their  jurisdiction. 
Dyer  v.  Woods  [Ind.]  76  N.  B.  624.  A  city 
council  having  power  to  make  street  im- 
provements has  authority  to  include  storm 
sewers  in  an  improvement,  and  the  necessity 
of  such  sewers  will  not  be  reviewed  in  k 
suit  to  set  aside  the  assessment.  Parsons 
V.  Grand  Rapids  [Mich.]  12  Det.  Leg.  N. 
507,  104  N.  W.  730.  County  commissioners 
have  broad  discretion  in  determining  neces- 
sity 6f  court  house  and  selecting  location, 
snd  court  will  not  interfere  with  their  ac- 
tion in  the  absence  of  an  abuse  of  discre- 
tion. Anderson  v.  Newton,  123  Ga.  512,  51 
S.  B.  508.  Action  of  police  jury  in  under- 
taking construction  of  new  court  house  on 
ne"w  site  is  not  subject  to  judicial  review. 
Dupuy  V.  Police  Jury  of  Parish  of  Iberville 
[La.]  39  So.  627.  Equity  powers  of  a  court 
will  be  slow  to  move  where  the  issue  re- 
lates to  the  discretion  exercised  by  the 
proper  officials  as  to  the  amount  of  work 
to  be  done  and  assessment  to  be  levied  for 
cleaning  out  and  keeping  in  repair  a  public 
ditch  or  drain.  Crawford  v.  Taylor,  6  Ohio 
C.    C.    (N.    S.)    278. 

45.  Ton  V.  Chicago,  216  HI.  331,  74  N.  B. 
1044. 
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§  3.  Funds  for  improvement  and  provision  for  cost." — The  power  of  munic- 
ipalities to  provide  for-  the  cost  of  public  improvements,  and  the  method  to  be  pur- 
sued in  making  an  improvement  of  a  particular  kind,  are  controlled  by  the  funda- 
mental law  and  general  legislation  pursuant  thereto.  Thus,  according  to  the  statute 
applicable  in  the  particular  case,  the  cost  may  be  borne  wholly  by  the  municipality,*' 
or  wholly  by  abutting  property,*'  or  may  be  apportioned  between  the  municipality 
and  such  property.""  In  some  cases  more  than  one  method  has  been  provided,  any 
one  of  which  may  be  followed,"*^  and  where  discretionary  power  has  thus  been  con- 
ferred, courts  will  not  interfere  with  the  selection  made  by  the  local  authorities."* 
So,  also,  the  apportionment  of  the  cost  between  the  municipality  and  private  property 
by  the  local  authorities,  is  not  subject  to  judicial  review."^  Though  a  city  be  author- 
ized to  make  improvements  either  by  special  assessment  or  general  taxation,  if  it 


40.  One  complainingr  that  an  ordinance 
Is  unreasonable  must  prove  his  claim.  Side- 
walk ordinance  held  not  unreasonable. 
Marshall  v.  People,  219  111.  99,  76  N.  E.  70. 
Evidence  held  not  to  show  that  paving 
ordinance  was  unreasonable,  though  it  re- 
quired an  old  curb  to  be  replaced  with  a 
combined  curb  and  gutter,  and  decision  of 
city  authorities  and  county  court  approved. 
Lamb  v.  Chicago,  219  111.  229,  76  N.  E.  343. 
Evidence  held  to  sustain  finding  that  ordi- 
nance was  not  unreasonable  as  providing 
for  paving  which  was  unnecessary.  Mc- 
Lennon  v.  Chicago,  218  111.  62.  75  N.  B.  762. 
Held  not  unreasonable  to  require  paving  of 
street  intersection.  Lamb  v.  Chicago,  219 
III.  229,  76  N.  E.  343.  A  provision  of  a 
sewer  ordinance  requiring  house  slants 
every  25  feet  is  not  an  unreasonable  and 
arbitrary  division  of  the  owner's  lands. 
Washington  Park  Club  v.  Chicago,  219  111. 
323,  76  N.  E.  383.  Three  ordinances  were 
passed  at  different  times  concerning  street 
improvements  which  adjoined  or  touched 
each  other.  No  improper  motives  being 
shown,  they  were  upheld  as  against  objec- 
tion that  the  works  constituted  but  one  im- 
provement and  should  have  been  provided 
for  by  one  ordinance.  Ton  v.  Chicago,  216 
111.  331,  74  N.  B.  1044. 

47.  See   4   C.  L.   1126. 

48.  In  street  vacation  proceedings  under 
Act  April  21,  1858,  P.  L.  385,  damages  to 
property  may  be  assessed  against  the  city 
without  any  assessments  against  property 
owners.  Penrose  Ferry  Avenue,  27  Pa. 
Super.    Ct.    341. 

49.  Where  a  city  constructs  a  street 
through  land  which  has  been  dedicated  by 
the  owner  to  the  public,  abutting  property 
is  liable  for  the  cost.  If  the  land  has  not 
in  fact  been  dedicated,  and  the  extension  is 
without  authority,  the  city  is  liable  for  the 
cost.  Terrell  v.  Hart  [Ky.]  90  S.  W.  953. 
A  street  may  be  repaired  In  sections  or 
parts  and  the  property  owners  assessed  to 
pay  the  cost  thereof.  Andrix  v.  Columbus, 
3  Ohio  N.  P.    (N.  S.)    368. 

60.  Under  Act  169,  p.  340,  of  1898,  the 
cost  of  paving  in  Baton  Rouge  is  to  be 
borne  by  the  city  and  abutting  owners  in 
certain  proportions.  Act  No.  10,  p.  9,  of 
1896,  authorizing  an  assessment  on  rail- 
,ways  occupying  city  streets  was  repealed 
as    to    Baton    Rouge    by    the    act    of    1898. 


Louisiana  Imp.  Co.  v.  Baton  Rouge  Elec.  & 
Gas  Co.,  114  La.  534,  38  So.  444.  Under 
Laws  1897,  p.  421,  c.  414,  §§  161,  162,  where 
a  property  owner  is  instructed  by  village 
trustees  to  build  a  four  foot  stone  sidewalk, 
he  is  entitled  to  credit  of  three-fourths  the 
expense  on  his  assessment,  or  to  be  reimbursed 
one-half  the  expense,  even  though  the  trustees 
have  previously  passed  a  general  resolution 
that  walks  were  to  built  at  owner's  expense. 
Sanford  v.  Warwick,  181  N.  T.  20,  73  N.  E. 
490.  Under  Hurd's  Rev.  St.  1893,  p.  271,  c. 
24,  5§  24,  55,  63,  assessment  vouchers  issued 
by  a  city  for  its  part  of  the  expense  of 
constructing  local  improvements  bear  In- 
terest until  paid.  City  of  Chicago  v.  People, 
215  111.  235,   74  N.  E.   137. 

51.  Under  Const,  art.  9,  §  9,  and  Local 
Imp.  Act  1897,  §  1,  cities  and  villages  of 
Illinois  may  make  local  improvements  by 
special  taxation,  general  taxation  or  other- 
wise. City  of  Chicago  v.  Brede,  218  111. 
528,  75  N.  E.  1044.  Under  Act  May  16,  1891, 
P.  L.  71,  a  borough  has  general  power  to 
grade,  curb,  .and  pave  a  street,  or  it  may 
ordain  that  a  fund  shall  be  raised  by  as- 
sessment upon  the  abutting  properties  of 
the  costs,  damages,  and  expenses,  according 
to  benefits.  Dunn  v.  Tarentum  Borough,  23 
Pa.    Super.    Ct.    332. 

62.  Where  county  commissioners  had  dis- 
cretionary power  to  order  construction  of 
court  house  at  once  and  meet  the  expense 
,out  of  taxes  for  the  current  year,  or  to 
delay  construction  and  allow  an  election 
to  decide  upon  a  bond  issue,  the  court  would 
not  interfere  with  a  decision  to  pursue  the 
former  course,  and  had  no  power  to  stay 
proceedings  until  the  electors  should  have 
voted  -on  a  bond  issue.  Anderson  v.  New- 
ton, 123  Ga.  512,  51  S.  E.  508. 

53.  In  the  absence  of  mistake,  fraud,  or 
arbitrary  action,  amounting  to  an  abuse  of 
discretion,  action  of  commissioners  in 
determining  the  proportion  of  the  cost  of 
an  Improvement  to  be  borne  by  the  city, 
and  the  portion  to  be  assessed  on  benefited 
property,  Is  not  subject  to  judicial  review. 
In  re  Westlake  Ave.  [Wash.]  82  P.  279.  Un- 
der city  and  village  act,  art.  9,  §  24,  assess- 
ment roll  Is  conclusive  on  question  of  ap- 
portionment of  cost  of  improvement  between 
public  and  benefited  property.  Beckett  v. 
Chicago,    218    111.    97,    75    N.    E.    747. 
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provide  for  special  assessments  in  the  ordinance,  and  the  assessment  is  levied  and 
the  work  completed,  it  cannot  thereafter  pay  for  a  portion  of  the  work  by  general 
taxation  j°*  but  an*  issue  of  bonds  is  sometimes  authorized  where  special  assessments 
prove  to  be  insufficient.""  Where  general  taxation  is  resorted  to,  the  work  must  be 
one  of  public  utility,""  and  the  constitutional  limit  of  indebtedness  cannot  be  ex- 
ceeded."^ Where  a  city  changes  its  policy  of  special  assessments  for  improvements 
and  provides  for  payment  thereof  by  general  taxation,  a  charter  provision  providing 
for  a  refund  to  owners,  who  had  already  paid  assessments,  is  not  invalid  as  creating 
a  debt  without  providing  a  fund  for  its  repayment."' 

Ordinances  requiring  lot  owners  to  lay  sidewalks  are  regarded  as  police  regula- 
tions imposing  duties,  the  neglect  of  which  creates  a  liability  to  the  municipality  for 
the  cost  of  doing  the  work."'  Assumpsit  lies  to  recover  such  cost  from  a  lot  owner 
who  is  in  default,*"  but  there  is  no  liability  for  the  cost  or  any  part  of  it  unless  the 
owner  has  been  notified.'"- 

A  public  building  to  be  used  by  the  state  and  one  of  its  subdivisions  may  prop- 
erly be  constructed  at  their  joint  expense.'^  The  erection  of  a  residence  for  the 
governor  at  the  capital  is  within  the  purposes  of  the  grant  of  land  by  congress  to  the 
state  of  North  Dakota  for  public  buildings,  under  the  enabling  act."'  The  power 
to  dispose  of  such  lands  and  to  limit  the  sum  used  for  each  building  rests  solely 
with  the  legislature  and  cannot  be  delegated  by  it.** 

Bonds  must  conform  to  the  statutes  or  ordinances  authorizing  their  issue."' 
In  Illinois,  local  improvement  bonds,  payable  solely  out  of  instalments  of  assess- 


54.  City  of  Chicago  V.  Brede,  218  111.  528, 
75  N.  E.  1044.  The  city  of  Chicago  has  no 
power  to  pay  or  purchase  improvement 
bonds,  coupons,  and  vouchers  issued  in  pay- 
ment of  local  improvements  constructed  hy 
special   assessment.     Id. 

55.  Comp.  St.  1903,  c.  12a,  §  101b,  does  not 
require  the  issuance  of  bonds  in  every  case 
■when  lands  are  appropriated  for  parks,  park- 
ways, or  boulevards,  but  only  where  the  spe- 
cial assessment  is  sufficient  for  the  purpose. 
Hart  v.  Omaha  [Neb.]  105  N.  W.  546. 

.■i6.  Construction  of  Northern  Avenue  and 
bridge  across  Fort  Point  channel  would  be 
of  public  benefit,  and  fact  that  private  own- 
ers of  neighboring  property  would  profit  did 
not  render  use  of  fund  one  for  private  pur- 
poses. Wheelwright  v.  Boston.  188  Mass. 
521,  74  N.  B.  937.  Const,  art.  3,  §  34,  pro- 
hibiting the  giving  of  state  aid  or  credit  to 
any  individual,  association  or  corporation 
for  the  construction  of  works  of  internal 
Improvement,  does  not  apply  to  public  roads; 
hence  Acts  1904,  p.  388,  c.  225,  authorizing 
state  aid  for  the  building  of  county  roads 
and  making  an  annual  appropriation  there- 
for, is  not  invalid.  Bonsai  v.  Tellott,  100 
Md.    481,    60   A.    593. 

57.  A  county  had  already  exceeded  its 
constitutional  deUt  limit  when  a  law  was 
passed  authorizing  an  annual  tax  for  a 
series  of  years  to  build  a  court  house.  Held, 
the  levy  and  collection  of  such  tax  to  meet 
obligations  to  be  thereafter  incurred  was  an 
obligation  within  the  constitutional  prohi- 
bition, though  the  law  provided  that  the 
county  should  not  be  liable  to  the  contractor, 
except  that  the  special  tax  was  to  be  applied 
to  pay  him.  Brix  v.  Clatsop  County  [Or.] 
80  P.   650. 


58.  City  of  Houston  v.  Stewart  [Tex.]  13 
Tex.  Ct.  Rep.  55,  87  S.  W.  663. 

69,  60.  Pittsburg  v.  Biggert,  23  Pa.  Super. 
Ct.  540. 

61.  Pittsburg  v.  Biggert,  23  Pa.  Super.  Ct. 
540.  Under  Act  April  2,  1867,  P.  L.  677,  the 
city  of  Chester  has  no  power  to  compel  a  lot 
owner  to  cut  down  an  embankment  so  as  to 
conform  to  the  grade  of  the  road  before 
building  his  sidewalk.  The  city  must  first 
reduce  the  street  to  the  required  grade. 
Chester  City  v.  Lane,  24  Pa.  Super.  Ct.  359. 
Hence,  where  notice  to  construct  a  walk  is 
given  and  the  owner  expresses  his  willing- 
ness to  do  so  when  the  city  has  cut  down 
such  embankment,  the  city  cannot  reduce 
the  street  to  grade  and  construct  the  walk 
without  further  notice  to  the  owner  and  then 
recover  the  cost   of  the   owner.     Id. 

62.  Statute  providing  for  building  to  be 
used  as  parish  court  house  and  state  library 
building,  expense  to  be  borne  by  the  parish 
and  state,  held  valid.  Benedict  v.  New  Or- 
leans  [La.]    39  So.  792. 

63.  25  Stat.  681,  c.  180.  State  v.  Budge 
•[N.  D.]   105  N.  Vf.  724. 

64.  Laws  1905,  p.  297,  c.  166,  providing 
for  the  appointment  by  the  governor  of  a 
commission  to  remodel  and  reconstruct  the 
capitol  building,  and  to  erect  a  residence  for 
the  governor,  but  not  specifying  the  sums  to 
be  used,  nor  the  time  for  completion  of  the 
buildings,  is  invalid,  being  an  unwarranted 
delegation  of  legislative  functions.  State  v. 
Budge    TN.    D.I    106    N.    W.   724. 

CO.  Local  Improvement  Act,  S  86,  author- 
izing bonds  to  anticipate  only  second  and 
succeeding  Instalments  of  assessments,  held 
not  violated  by  ordinance  providing  for 
bonds  to  anticipate  five  Instalments  where  it 


1148 


PUBLIC  WOEKS  AND  IMPEOVEMENTS  S  4A.    6  Cur.  Law. 


ments,  are  not  negotiable.'"  Purchasers  of  such  bonds  have  only  such  riglits  as  the 
contractor  would  have,  and  where  the  latter  has  failed  to  complete  an  improvement 
as  required  by  the  authorizing  ordinance,  they  cannot  compel  payment  of  the 
bonds.'"  A  property  owner  is  entitled  to  credit  for  a  proportion  of  a  premium  re- 
ceived from  a  sale  of  bonds,"*  but  has  no  recourse  against  a  municipality  which  re- 
funds street  improvement  bonds  at  a  lower  rate  of  interest,  deriving  a  profit  there- 
from."' 

§  4.  Proceedings  to  authorize  making.  A.  In  general.'"' — Statutes  pre- 
scribing procedure  must  be  followed,  and  while  mere  irregularities  may  be  waived 
or  cured,'^  a  Jurisdictional  defect  renders  subsequent  proceedings,  including  assess- 
ments, invalid.''^  Thus,  the  various  steps  must  be  ta.ken  by  the  officers  designated 
l)y  law  for  their  performance.'^  Ordinarily,  different  classes  of  improvements  must 
be  made  by  separate  proceedings,''*  but  the  amount  of  work  of  the  same  kind  to  be 
included  in  one  proceeding  is  largely  discretionary.''^  Where  the  work  is  performed 
by  the  municipality  directly  and  not  by  contract,  the  procedure  required  in  the 
case  of  contract  work  need  not  be  followed.'" 

(§4)  B.  By  whom  and  how  initiated.'''' — Where  a  petition  by  property  owners 
is  required,'''  it  must  be  signed  by  the  required  number  of  owners,  or  persons 
authorized  to  sign.'' 


vas  also  provided  that  the  bonds  were  to 
conform  to  the  statute.  Gage  v.  Chicago, 
216  111.   107,  74  N.  E.  726. 

Ce.  Construing  I^ocal  Imp.  Act,  c.  24,  §§  73, 
86,  90.  Northern  Trust  Co.  v.  Wilmette  [111.] 
77  N.  E.  169. 

«7.  Northern  Trust  Co.  t.  Wilmette  [111.] 
77    N.   B.    169. 

08.  An  abutting  owner,  upon  whose  prop- 
erty a  street  assessment  was  levied  prior  to 
the  passage  of  the  Municipal  Code,  is  en- 
titled to  be  credited*  with  his  proportion  of 
the  premium  received  from  the  sale  of  bonds 
to  meet  the  cost  of  the  improvement,  but 
this  credit  can  only  be  made  upon  the  in- 
terest payable  on  the  deferred  instalments  of 
his  assessment.  Mudge  v.  Evanston,  7  Ohio 
C.  C.    (N.   S.)    197. 

68.  Borger  v.  Columbus,  3  Ohio  N.  P.  (N. 
S).  261. 

70.  See  4  C.  L.  1129. 

71.  See  post,  §  8  H,  Waiver  of  and  estop- 
pel to  urge  defenses. 

73.  All  steps  taken  under  an  invalid  ordi- 
n'ance  are  void.  Glos  v.  Collins,  110  111.  App. 
121. 

73.  Where  map  of  sewer  as  determined 
Upon  by  ordinance  "was  changed  by  city  en- 
gineer, under  direction  of  director  of  pub- 
lie  works,  and  engineer's  map  was  follow- 
ed in  making  the  improvement,  an  assess- 
ment of  benefits"  according  to  the  altered 
rian  could  not  be  enforced.  In'  re  Scranton 
.Sewer  [Pa.]  62  A.  173.  Under  Laws  1896.  p.  76, 
c.  57,  §  1,  amended  by  Laws  1897,  p.  925.  c. 
679,  a  commissioner  of  street  improvements 
has  no  power  to  employ  an  engineer  to  make 
rlans  for  a  boulevard  approach.  Hildreth  v. 
New  York,  97  N.  Y.  §.  582.  An  ordinance  re- 
quiring permar)P*it  -walks  to  be  constructed 
^f  stone  or  prtificial  stone  is  a  compliance 
with  an  ordinance  requiring  the  mayor  and 
council  to  designate  the  kind  of  materials  to 
be   used  for  pernianent  walks,  and  is  not  a 


delegation     of     that     duty.     Bichardson     v. 
Omaha    [Neb.]    104    N.   W.    172. 

74.  Where  a  charter  provides  that  the  im- 
provement of  each  street  or  part  thereof 
shall  be  by  separate  proceeding,  the  city  has 
no  power  to  include  in  one  proceeding  differ- 
ent classes  of  improvements  for  separate 
parts  of  a  street.  Portland  City  Charter  § 
375.  Oregon  Transfer  Co.  v.  Portland  [Or.] 
81   P.  575. 

75.  A  city  may  elect  by  separate  ordi- 
nances and  contracts  to  pave  and  grade  dif- 
ferent parts  of  the  same  street.  Wabash 
Ave.,  26  Pa.  Super.  Ct.  305.  Resolution  of 
intention  to  pave  held  not  invalid  because 
including  work  of  various  kinds  on  different 
streets.  San  Francisco  Pav.  Co.  v.  Bgan,  146 
Cal.    635,    80  P.   1076. 

76.  Specifications  for  repair  of  street 
need  not-  be  filed.  Andrix  v.  Columbus,  3 
Ohio  N.  P.    (N.  S.)    368. 

77.  See  4  C.  L.  1130,  1132,  (§  4)   F'. 

78.  Jurisdiction  of  council  to  order  a 
street  improvement  was  based,  under  90  O. 
L.  156,  in  the  petition  therefor  of  one-half 
or  more  of  the  frontage.  Herman  v.  Colum- 
bus. 3  Ohio  N.  P.  (N.  S.)  216.  Comp.  Laws 
1897,  §  2480,  requiring-  repairs  on  public 
buildings  to  be  authorized  by  vote  of  electors 
when  they  exceed  $500  in  value,  does  not 
apply  where  work  of  reconstruction  is  to  be 
paid  out  of  insurance  money  and  not  by 
taxes.  Attorney  General  v.  Montcalm  Coun- 
ty Sup'rs  [Mich.]  12  Det.  Leg.  N.  562,  104  N. 
W.    792. 

79.  The  president  of  a  corporation  is  the 
proper  person  to  sign  a  petition  for  repaying 
on  behalf  df  the  corporation.  Corporation 
held  bound  by  president's  signature,  though 
directors  did  not  act.  Eddy  v.  Omaha  [Neb  ] 
103  N.  W.  692.  The  board  of  education  of 
the  Omaha  school  district  may  authorize  its 
president  to  sign  a  petition  for  repaying.  Id. 
To  render  effective  a  signature  to  a  petition' 
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Initiatory  steps  by  municipal  legislative  bodies  must  be  taken  in  the  manjfer 
and  form  required  by  the  statute  or  charter.*"  Thus,  an  order,  resolution,  or  ordi- 
nance must  be  passed  by  the  required  vote.^^  Where  the  authorization  of  a  work  is 
required  to  be  by  ordinance,  a  resolution  is  insufficient.'^  A  common  practice  is  to 
require  a  preliminary  resolution  of  intention®^  to  be  followed,  after  property  owners 
have  had  an  opportunity  to  be  heard,  by  an  ordinance  or  resolution  providing  for 
construction.  In  such  case  the  ordinance  must  conform  to  the  resolution,  as  a  sub- 
stantial variance  between  the  work  as  declared  for  in  the  resolution  and  that  pro- 
vided for  by  ordinance  Invalidates  the  proceedings.**  Both  the  resolution  and  or- 
dinance must  properly  describe'^  and  fix*"  the  character  and  location  of  the  proposed 
work.     In  this  respect  a  resolution  of  intention  may  be  aided  by  reference  to  plans 


for  a  street  Improvement,  It  must  be  that  of 
the  owner  of  the  property  at  the  time  of  the 
passage  of  the  ordinance  ordering  the  im- 
provement. Herman  v.  Columbus,  3  Ohio  N. 
P.  (N.  S.)  216.  Life  tenant  binds  the  proper- 
ty by  signing  for  a  street  improvement.  Id. 
Owner  of  unassigned  dower  cannot  bind  the 
property  by  her  signature  for  a  street  im- 
provement.    Id. 

80.  Under  St.  1892,  p.  467,  c.  418,  §  .5,  the 
Boston  board  of  street  commissioners  need 
not  include  an  order  for  construction  in 
its  order  providing  an  improvement  shall  be 
made.  The  construction  order  may  be  sepa- 
rate. New  England  Hospital  for  Women  & 
Children  v.  Street  Com'rs,  188  Mass.  %S,  74 
N.  E.  294.  A  resolution  of  a  board  of  public 
works  of  New  York  authorizing  the  com- 
missioner of  highways  to  employ  a  consult- 
ing engineer  on  the  work  of  constructing 
an  approach  to  a  bridge  is  not  an  authori- 
zation and  approval  of  the  work  as  required 
by  Laws  1897,  c.  378,  §  413.  Hildreth  .v. 
New  York,  97  N.  Y.  S.  582.  Specifications 
need  not  be  created  by  ordinance.  A  reso- 
lution is  sufficient.  Haughawout  v.  Ray- 
mond [Cal.]    83  P.   53. 

81.  A  paving  ordinance  is  not  invalid  be- 
cause passed  by  the  casting  vote  of  a  mem- 
ber of  the  council  who  signed  the  petition 
for  the  paving.  Erie  City  v.  Grant,  24  Pa. 
Super.  Ct.  109.  Street  improvement  ordi- 
nance void  because  not  passed  by  majority  of 
council  as  required  by  law.  Reed  v.  Wood- 
cliff  [N.  J.  Law]  60  A.  1128.  Plans  and 
speciflcatlons  for  rebuilding  of  court  house 
destroyed  by  fire  held  to  provide  practically 
for  a  new  structure,  and  not  merely  for  re- 
pairs. Hence,  a  two-thirds  vote  of  county 
supervisors  was  necessary  to  authorize  the 
work.  Attorney  General  v.  Montcalm  Coun- 
ty Sup'rs  [Mich.]  12  Det.  Leg.  N.  562,  104  N. 
W  792.  Under  Comp.  Laws  1897,  §§  2543, 
2544,  2484,  subd.  16,  2485,  a  board  of  super- 
visors of  a  county  cannot  provide  for  re- 
construction of  burned  county  building  out 
of  insurance  money  except  by  a  two-thirds 
vote.     Id. 

82.  In  cities  of  the  third  class,  the  order- 
ing of  the  work  and  the  assessment  of  the 
cost  must  be  by  ordinance  and  not  by  reso- 
lution. City  of  Sedalia  v.  Donohue,  190  Mo. 
407,  89  S.  W.  386.  Street  grading  must  be 
authorized  by  ordinance,  not  by  resolution, 
under  Rev.  St.  1899,  §  5979.  Graden  v.  Park- 
ville  [Mo.  App.]  90  S.  W.  115.  Under  Rev. 
St.   1899,    §§  5954,  5955,   grading  and  macada- 


mizing of  a  street,  not  provided  for  by  or- 
dinance, was  without  authority  of  law.  Id. 
An  ordinance  authorizing  a:  common  council 
to  determine  the  necessity  for,  and  to  re- 
quire construction  of  a  new  sidewtilk,  by 
resolution,  cannot  make  action  so  taken 
valid,  since  the  statute  requires  such  action 
to  be  taken  by  general  or  special  ordinance, 
preceded  by  application  in  writing  for  the 
improvement.  Sproul  v.  Borough  of  Stock- 
ton [N.  J.  Law]  62  A.  275. 

83.  Local  Imp.  Act  §  7  is  complied  with 
where  a  resolution  is"  passed  approving  an 
engineer's  estimate  and  fixing  a  ,time  and 
place  of  hearing  as  to  the  necessity,  nature, 
and  cost  of  the  improvement,  and  it  is  im- 
material that  two  preliminary  resolutions 
had  previously  heen  passed.  Heiple  v. 
Washington,  219  111.  604,  76  N.  E.  854.  A  re- 
cital that  a  certain  improvement  "seems  de- 
sirable" does  not  satisfy  a  requirement  that 
the  council  decide  by  resolution  that  pub- 
lic convenience  demands  it.  Blanchard  v. 
Barre,  77  Vt.  420,  60  A.  970.  No  particular 
form  of  expression  is  required  by  Code  § 
811,  in  order  that  a  resolution  may  "order" 
an  improvement.  A  resolution  adopted  pur- 
suant to  another  fixing  a  hearing  with  the 
purpose  of  making  the  improvement  if  ex- 
pedient, held  sufficient.  Stutsman  v.  Bur- 
lington,   127    Iowa    563,    103    N.    W.    800. 

84.  Held  no  variance  between  first  resolu- 
tion and  ordinance.  MoLennon  v.  Chicago, 
218  111.  62,  75  N.  E.  762.  Where  first  resolu- 
tion described  improvement  as  "a  system  of 
brick  and  vitrified  tile-pipe  sewer,"  an  or- 
dinance described  it  as  "a  system  of  brick 
and  vitrified  tile-pipe  sewers,"  both  resolu- 
tion and  ordinance  describing  the  streets  and 
character  of  sewer  in  each,  the  variance  was 
immaterial.  Washington  Park  Club  V.  Chi- 
cago, 219  111.  323,  76  N.  E.  383. 

85.  Ordinance  providing  that  catch-bas- 
ins shall  be  provided  with  cast  iron  covers 
weighing  470  pounds,  "and  of  the  same  size 
and  pattern  as  those  used  in  new  work  by  the 
city  of  Chicago  during  the  year  1902,"  suifi- 
oiently  describes  the  catch-basins.  Gage  v. 
Chicago,  216  111.  107,  74  N.  E.  726;  Connecti- 
cut Mut.  Life  Ins.  Co.  v.  Chicago,  217  111. 
352,  75  N.  E.  365.  "Plat  stones"  held  to  have 
well  understood  meaning  among  contractors 
so  that  ordinance  using  term  was  sufficient. 
Beckett  v.  Chicago,  218  111.  97,  75  N.  B.  747. 
It  is  not  necessary  that  a  resolution  to 
pave  should  refer  to  curbing  and  guttering, 
these  being  necessarily  Included  in  the  prop- 
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and  specifications.*'  A  substantial  compliance  with  statutory  requirements  aa  to 
the  description  of  the  improvement  in  the  ordinance  is  all  that  is  required.**  An 
erroneous  description  or  date  may  be  corrected  by  a  second  resolution  or  ordinance.'" 
A  resolution  of  intention  to  pave  properly  excepts  work  which  is  required  to  be 
done  by  street  railway  companies,*"  or  which  has  already  been  done  by  property 
owners  as  required  by  law."*  An  ordinance  for  a  street  improvement  should  either 
establish  a  grade  or  require  the  work  to  conform  to  a  grade  already  established."* 
It  is  proper  for  an  ordinance  to  name  more  than  one  material  of  which  an  improve- 
ment may  be  constructed,  since  competition  is  thus  etcouraged."'  Where  two 
ordinances  have  been  passed  for  the  same  improvement,  one  of  which  is  valid  and 
the  other  invalid,  the  law  will  presume  that  the  improvement  was  made  under  the 
valid  ordinance."*  Formal  defects  in  the  record  of  the  action  taken  are  immate- 
rial."" 

(§4)  C.  Notice  and  hearing." — It  is  essential  to  the  validity  of  proceed- 
ings that  notice  of  the  proposed  work  be  given  owners  of  property  which  will  be 
affected,  and  an  opportunity  for  a  hearing  afforded,"'  where  the  law  so  requires."* 


osition  to  pave.  Owens  v.  Marlon,  127  Iowa 
469,  103  N.  W.  3S1.  If  a  sidewalk  resolution 
so  describes  its  location  that  property  own- 
ers could  know  wh^t  property  abutted  on 
the  proposed  improvement,  it  would  be  suffi- 
cient. Dyer  v.  Woods  [Ind.]  76  N.  E.  624. 
Failure  of  resolution  to  give  estimated  cost 
held  not  to  invalidate  proceedings.  City  of 
North  Yakima  v.  Scudder  [Wash.]  82  P.  1022. 

86.  Ordinance  for  street  improvement 
held  not  invalid  as  giving  city  engineer  dis- 
cretionary power  to  change  character  of 
proposed  work.  Guyer  v.  Hock  Island,  215 
111.   144,   74   N.    E,   105. 

87.  A  reference  is  sufficient:  the  plans 
need  not  be  physically  annexed  to  the  reso- 
lution, haughawout  v.  Raymond  [Cal.]  83 
P.   53. 

88.  Ordinance  for  street  paving  held  not 
Invalid  for  uncertainty  in  determination  of 
grade,  since  grade  could  be  computed  by 
mathematical  calculation.  Chicago  Union 
Traction  Co.  v.  Chicago,  215  111.  410,  74  N.  B. 
449.  In  determining  the  sufficiency  of  the 
description  in  an  ordinance,  what  -was  done 
under  it  is  immaterial.  Beckett  v.  Chica- 
go, 218  111.   97,  75  N.  B.   747. 

89.  No  jurisdictional  defect  where  a  sec- 
ond improvement  ordinance  is  passed  and 
published  Identical  with  the  first,  except 
that  an  erroneous  description  of  the  im- 
provement district  Is  corrected.  City  of 
North  Takima  v.  Scudder  [Wash.]  82  P.  1022. 
Where  a  resolution  of  Intention  specified  a 
date  for  the  hearing  which  would  not  per- 
mit of  a  sufficient  publication  thereof,  and 
the  council  on  being  so  informed  by  the 
clerk,  substituted  a  later  date,  and  the  reso- 
lution was  published  as  changed,  there  was 
no  jurisdictional  defect  In  such  procedure. 
Id.  , 

90.  San  Francisco  Pay.  Co.  v.  Egan,  146 
Cal.    635,    80   P.    1076.    ■ 

91.  As  work  done  under  St.  1891,  p.  204, 
c.  147,  §  7,  subds.  10,  11,  San  Francisco  Pav. 
Co.  V.  Bgan,   146  Cal.    635,   80  P.   1076. 

92.  Amended  ordinance  which  established 
no  grade  for  a  sidewalk  and  referred  to  no 
other  ordinance,  record,  or  datum  by  which 


the  grade  could  be  determined,  but  at- 
tempted to  delegate  the  power  to  determine 
the  grade  to  the  engineer  in  charge,  was 
void.  Harris  v.  People,  218  111.  439,  75  N.  B. 
1012.  Failure  of  ordinances  authorizing 
special  assessments  for  street  improvements 
to  fi^  the  grade  of  the  street  held  not  to  de- 
priv'e  court  of  jurisdiction  of  subject-matter, 
so  as  to  render  judgment  rendered  by  coun- 
ty court  void  on  collateral  attack.  People 
V.  Brown,  218  111.  375,  75  N.  B.  989.  A  refer- 
ence to  an  established  grade  of  a  street  to 
be  Improved,  which  has  been  established  by 
another  ordinance,  is  a  sufficient  specification 
of  the  grade.  Connecticut  Mut.  Life  Ins.  Co. 
V.  Chicago,  217  111.  352,  75  N.  B.  365.  Where 
the  grade  of  a  street  had  been  established  by 
a  general  ordinance,  and,  though  not  placed 
on  record,  the  grade  of  the  street  to  be  im- 
proved could  be  ascertained,  this  was  a  suffi- 
cient establishment  of  the  grade  to  sustain 
a  paving  ordinance.  Guyer  v.  Rock  Island, 
215  111.  144,  74  N.  B.  105.  City  council  or- 
dered sidewalk  constructed  and  board  of 
public  works  determined  It  should  be  built 
adjacent  to  the  curb,  fixing  the  grade.  Sub- 
sequently, the  board  recommended  delay,  but 
the  council  ordered  the  work  done  at  once. 
Held  the  board  did  not  rescind  its  action 
fixing  the  grade.  Cuming  v.  Gleason  [Mich.] 
12  Det.  Leg.  N.  127,  103  N.  W.  537. 

93.  Ordinance  for  paving  with  "brick, 
bithulithis,  bituminous  macadam,  or  other 
improved  material,"  held  proper.  Ex  parte 
City  of  Paducah  [Ky.]  89  S.  W.  302.  Failure 
of  the  ordinance  authorizing  an  improve- 
ment to  specify  which  of  several  materials 
shall  be  used  does  not  Invalidate  the  action 
of  the  board  of  public  surveys  in  awarding 
the  contract  for  one  of  the  materials  named. 
Bmmert  v.   Blyria,   6  Ohio  C.  C.    (N.  S.)   381. 

94.  Harris  V.  People,  218  111.  439,  75  N.  E. 
1012. 

95.  That  a  clerk's  certificate  of  an  im- 
provement ordinance  preceded  the  ordinance 
instead  of  following  It  in  the  record,  held 
immaterial.  Heiple  V.  Washington  219  111 
604,  76  N.  E.   854. 

96.  See  4  C.  U  1131. 
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The  sufiSciency  of  the  notice  given  depends  upon  the  requirements  of  the  law  and 
the  facts.**  Failure  to  notify  a  particular  land  owner  does  not  invalidate  proceed- 
ings as  to  other  owners  duly  notified.^  In  Nebraska,  property  owners  are  entitled 
to  an  opportunity  to  designate  materials  to  be  used  for  paving.'' 

(§4)  D.  Protests  and  remonstrances ? — In  some  jurisdictions,  objections  to 
the  prosecution  of  a -work,  properly  raised  by  the  required  number  of  property 
owners,  deprives  the  local  authorities  of  jurisdiction  to  proceed.*  Only  the  owners 
of  property  affected'  or  their  authorized  agents"  may  sign  a  remonstrance.     Persons 


97.  A  municipal  ordinance  directing  that 
a  street  be  paved,  and  the  cost  assessed  up- 
on property  benefited,  is  a  judicial  act,  and 
it  is  essential  to  its  validity  that  notice  be 
given  and  an  opportunity  for  a  hearing 
afforded  to  property  owners  liable  to  be 
affected  thereby,  although  the  city  charter 
does  not  expressly  require  such  notice.  Sears 
V.  Atlantic  City  [N.  J.  Law]  60  A.  1093.  A 
notice  of  a  hearing  before  commissioners  to 
assess  benefits  after  the  completion  of  the 
improvement  does  not  suflSce.  Id.  Under 
statutes  or  charters  providing  for  construc- 
tion of  Improvements  by  the  municipality 
on  default  of  abutting  owners,  the  right  of 
an  0"wner  to  construct  the  improvement 
cannot  be  taken  from  him  except  in  accord- 
ance with  law.  City  of  Denver  v.  Dunning, 
33  Colo.  487,  81  P.  259.  Thus  a  wholly  in- 
sufflcient  notice  to  owners  relative  to  the 
construction  of  the  improvement  renders 
subsequent  proceedings  by  the  municipality 
Invalid.  City  of  Denver  v.  Dunning,  33  Colo. 
487,  81  P.  259.  Publication  of  resolution  de- 
claring necessity  of  sewer,  and  filing  of 
plans  and  plats  required  by  Ohio  statute, 
afford  reasonable  notice  to  property  owners 
of  intention  to  make  improvement,  and  of 
the  extent  and  character  thereof.  Cleneay 
V.  Norwood,  137  J'.  962. 

98.  Where  a  charter  does  not  require  the 
question  of  advisability  of  an  improvement 
to  be  submitted  to  taxpayers,  nor  provide 
for  a  hearing  on  that  question,  the  fact  that 
the  contract  was  let  and  executed,  the  bond 
approved,  and  the  work  completed  before 
taxpayers  had  an  opportunity  to  be  heard, 
did  not  render  the  assessment  invalid.  Par- 
sons v.  Grand  Rapids  [Mich.]  12  Det.  Leg. 
N.  507,  104  N.  W.  730.  No  notice  is  required 
by  the  Grand  Rapids  charter  until  after 
assessments  are  reported.  Id.  Under  Local 
Imp.  Act  §  11,  the  ordinance  need  not  be 
referred  and  published  where  the  engineer's 
estimate  does  not  exceed  $100,000,,  and  no 
publication  is  necessary  where  it  is  $100,000, 
though  court  costs  are  not  included.  Mc- 
Lennon  v.  Chicago,  218  111.  62,  75  N.  B.  762. 
In  Indiana  an  order  to  build  a  sidewalk 
need  not  be  served  on  the  owner  but  is 
to  be  entered  of  record  and  the  owner  must 
then  take  notice  of  it.  Order  unneces- 
sarily served  held  not  to  have  misled  owner. 
Dyer  v.  Woods  [Ind.]  76  N.  B.  624. 

99.  Held  no  variance  between  iirst  resolu- 
tion and  notice  of  the  public  hearing.  Mc- 
Lennon  v.  Chicago,  218  111.  62,  75  N.  B.  762. 
Use  of  word  "expense"  instead  of  "exte'ht" 
in  notice  of  public  improvement  did  not 
Invalidate  assessment,  It  not  appearing  that 
owners     were     misled     thereby.     Heiple     v. 


Washington,  219  111.  604,  76  N  B.  854.  Publica- 
tion of  the  ordinance  requiring  an  owngr  to 
build  a  sidewalk  is  sufficient  notice  to  the 
owner  under  the  sidewalk  act  of  1875.  Mar- 
shall V.  People,  219  111.  99,  76  N.  E.  70.  If 
notice  of  sidewalk  resolution  is  in  fact 
served  on  owner,  a  defect  in  ihe  return  of 
service  is  immaterial.  Dyer  v.  Woods  [Ind.] 
76  N.  E.  624.  Law  held  to  require  posting 
of  notices  of  passage  of  resolution  of  inten- 
tion only  along  line  of  Improvement,  and 
not  on  a  block  not  to  be  improved.  Sacra- 
mento Pav.  Co.  V.  Anderson  [Cal.  App.]  82 
P.  1069.  Failure  to  give  notice  within  10 
days  of  an  ordinance  for  improving  a  street 
required  by  Act  May  16,  1891  (P.  L.  79),  does 
not  render  the  assessments  Invalid  but  only 
inconclusive.  The  error  may  be  shown  on 
trial.  Duquesne  Borough  v.  Keeler  [Pa.]  62 
A.  1071.  Recitals  in  special  assessment  res- 
olution that  handbills  announcing  filing  of 
plat,  and  scKedule,  and  time  and  place  of 
hearing  thereon,  had  been  posted  as  required 
by  law,  held  sufficient  proof  of  the  fact. 
Owens  v.,  Marion,  127  Iowa,  469,  103  N.  W. 
381.  Notice  of  a  proposed  street  improve- 
ment is  binding  upon  all  parties  interested 
in  the  property,  when  served  on  a  lessee  for 
ten  years  with  privilege  of  purchase,  to' 
whom  the  care  and  control  of  the  property 
is  entrusted.  Clemmer  v.  Cincinnati,  7  Ohio 
C.  C.   (N.  S.)    31. 

1.  Failure  to  give  notice  of  proceedings 
for  a  drainage  ditch  to  a  particular  land- 
owner did  not  render  the  proceedings  invalid 
as  to  other  owners.  Ross  v.  Wriglit  County 
Sup'rs   [Iowa]    104  N.  W.  606. 

2.  In  Nebraska,  property  owners  of  a 
paving  district  must  be  allowed  30  days  after 
approval  and  publication  of  the  ordinance 
declaring  the  improvement  necessary  in 
which  to  designate  by  petition  the  materials 
to  be  used.  But  where  a  petition,  signed  by 
owners  representing  a  majority  of  taxable 
foot  frontage,  is  filed,  the  mayor  and  coun- 
cil do  not  l^se  jurisdiction  by  acting  on 
the  petition  before  the  30  days  have  ex- 
pired, where  no  other  petition  designating 
materials,  and  signed  by  the  required  num- 
ber of  owners,  is  filed  within  the  30  day 
period.     Eddy  v.  Omaha  [Neb.]  103  N.  W.  692. 

3.  See   4    C.   L.    1131. 

4.  Where  Sess.  Laws  1897,  p.  219,, §  31,  pro- 
viding that  if  the  owners  of  more  than  half 
the  property  assessed  object  to  the  improve- 
ment, it  shall  not  then,  nor  within  six 
months,  be  made,  is  violated,  the  assessment 
is  void.   _Hensley  v.  Butte  [Mont.]   83  P.  481. 

B.  Administrator  of  deceased  owner  can- 
not sign.  City  of  Sedalia  v.  Montgomery 
[Mo.    App.]    88    S.    W.    1014.     Conveyance    in 
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who  sign  may  withdraw  their  signatures  during  the  period  within  which  the  re- 
monstrance must  be  filed,'  and  those  who  have  so  withdrawn  cannot  be  counted  in 
determining  the  sufficiency  of  the  remonstrance.*  The  validity  of  a  remonstrance 
is  subject  to  impeachment  by  evidence  controverting  ownership  or  authority  of  the 
signers."  The  passage  of  an  ordinance  for  an  improvement,  after  the  report  of  a 
committee,  that  a  remonstrance  filed  is  insufficient,  has  been  received  and  filed, 
amounts  to  an  adoption  of  the  report  and  a  finding  that  no  sufficient  remonstrance 
was  filed.^"  But  since  a  sufficient  remonstrance  would  deprive  the  council  of  juris- 
diction to  proceed,"  its  finding  that  there  was  no  sufficient  remonstrance  is  not 
conclusive.^-  In  California  a  written  protest  against  the  acceptance  of  a  work  is 
treated  as  an  appeal  to  the  council  from  the  action  of  the  street  superintendent." 
Where  the  eoimcil  has  sustained  such  a  protest  and  vacated  an  assessment,  it  can- 
not thereafter  rescind  the  action  so  taken.^* 

(§4)  E.  Estimates  of  cost}^ — Statutes  requiring  estimates  of  cost  should  be 
closely  followed,^"  though  merely  fonnal  defects  will  not  invalidate  proceedings 
thereunder."     Such  estimates  need  be  made  only  when  required  by  law.^* 


firm  name  vested  title  in  party  named  only. 
He  alone  should  be  counted  as  a  single 
remonstrant.     Id. 

6.  Officers  of  corporate  owners  cannot 
sign  unless  authorized  by  directors.  City 
of  Sedalia  v.  Montgomery  [Mo.  App.]  88  S. 
W.    1014. 

T.  Within  10  days  after  resolution,  under 
Laws  1892-1893,  p.  92,  §  110.  City  of  Sedalia 
V.  Montgomery  [Mo.  App.]   88  S.  W.  1014. 

8,  9,  10.  City  of  Sedalia  v.  Montgomery 
[Mo.  App.]   88  S.  W.  1014. 

11.  Under  Laws  1892-1893,  p.  92,  §  110, 
that  council  may  proceed  if  majority  of 
property  owners  liable  do  not  protest  "with- 
in 10  days  a^ter  publication  of  resolution. 
City  of  Sedalia  v.  Montgomery  [Mo.  App.] 
88  S.  W.  1014. 

la.  City  of  Sedalia  v.  Montgomery  [Mo. 
App.]    88   S.  W.  1014. 

13.  Under  St.  1885,  p.  156,  c.  153,  §  11,  a 
written  protest  by  property  owners  stating 
that  they  protest  against  acceptance  of  work 
because  it  has  not  been  performed  in  ac- 
cordance with  the  terms  and  specifications  of 
the  contract,  is  properly  treated  as  an  appeal 
to  the  council  from  action  of  the  street  su- 
perintendent. Creed  v.  MoCombs,  146  Cal. 
449,   80   P.   679. 

14.  Where  a  city  council  has  sustained  a 
protest  of  property  owners  under  St.  1885, 
p.  156,  c.  153,  §  11,  and  vacated  an  assess- 
ment, it  cannot  rescind  its  action,  and  bonds 
issued  on  an  assessment  vacated  and  at- 
tempted to  be  reinstated  are  void.  Creed  v. 
McCombs,  146  Cal.  449,  80  P.  679.  But  though 
the  holders  of  such  bonds  have  no  active 
subsisting  lien,  they  are  not  deprived  of 
the  right  to  acquire  a  lien  by  proper  pro- 
ceedings. Id.  A  city  council  having  sus- 
tained an  appeal  of  property  owners  and 
vacated  an  assessment,  it  cannot  rescind 
such  action.  Hence,  the  appeal  remains 
pending  notwithstanding  such  attempted 
rescission,  arid  the  council  has  power  to 
direct  a  new  assessment,  or  a  reissuance 
of  the  former  assessment,  on  completion  of 
the   work.     Id. 

15.  See  4  C.  L.  1132. 


16.  An  estimate  which  will  give  property 
owners  a  general  idea  of  the  estimated  cost 
of  the  substantial  component  elements  of 
the  improvement  is  sufficient.  Connecticut 
Mut.  Life  Ins.  Co.  v.  Chicago,  217  111.  352, 
75  N.  E.  365.  Estimate  of  cost  of  street 
paving  held  sufficiently  itemized.  Chicago 
Union  Traction  Co.  v.  Chicago,  215  111.  410, 
74  N.  E.  449.  Evidence  held  not  to  show 
that  estimate  included  items  not  provided 
for  by  the  ordinance.  Connecticut  Mut.  Life 
Ins.  Co.  v.  Chicago,  217  111.  352,  75  N.  E.  365. 
Street  commissioner  directed  by  ordinance 
to  make  an  estimate  of  the  cost  of  a  side- 
walk is  a  "proper  officer"  to  make  such  esti- 
mate, within  Rev.  St.  1899,  §  5985.  City  of 
Bevier  v.  Watson,  113  Mo.  App.  606,  87  S.  W. 
612.  Where  an  engineer  made  an  estimate 
of  cost  of  a  sewer  based  on  plans  showing 
levels,  distances,  directions,  and  location 
with  sufficient  fullness,  and  these  plans  were 
executed  and  the  assessment  was  based 
thereon,  and  the  estimate  and  plans  had  been 
in  town  clerk's  office  and.  used  by  the  town. 
Pub.  St.  18&2,  c.  50,  §  7,  requiring  an  esti- 
mate of  cost,  was  complied  with.  Cheney  v. 
Beverly,   188  Mass.   81,  74  N.  E.   306. 

17.  That  engineer  did  not  place  proper 
title  after  signature  to  estimate  did  not 
affect  assessment.  Heiple  v.  Washington 
219  111.  604,  76  N.  E.  854.  The  qualifications 
of  the  engineer  who  furnished  the  estimate 
of  cost  cannot  be  questioned  in  a  proceeding 
to  confirm  an  assessment.     Id. 

18.  If  city  council  does  not  require  an 
estimate  of  the  engineer,  failure  to  furnish 
one  does  not  invalidate  the  proceedings. 
Haughawout  v.  Raymond  [Cal.]  83  P.  53. 
Pol.  Code  1886,  §  4409,  does  not  require  the 
city  council  to  have  an  estimate  of  street 
work  before  passing  a  resolution  of  inten- 
tion unless  the  council  is  desirous  of  issuing 
bonds  or  of  placing  the  work  in  a  district. 
Sacramento  Pav.  Co.  v.  Anderson  [Cal.  App.] 
82  P.  1069.  Though  a  charter  provides  that 
a  grading  of  a  street  can  be  legally  ordered 
only  at  the  expense  of  abutting  property 
owners  to  the  extent  of  excess  of  benefits 
over  damages, -under  Rev.  St.  1898,  §  1210d   a 
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(§4)  F.  Approval  and  acceptance  of  work. — The  acceptance  of  an  improve- 
ment by  a  local  board  of  public  works  is,  in  the  absence  of  fraud,  conclusive  in  a  col- 
lateral proceeding  attacking  the  assessment,  where  the  manner  in  which  the  work 
was  done  is  questioned  ;^^  but  an  arbitrary  acceptance  of  work  not  done  according 
to  the  terms  of  the  contract  is  not  binding  or  conclusive  upon  property  owners.^"^ 
The  engineer's  certificate  of  the  completion  of  a  work,  when  required,""  must  show 
.  that  the  work  was  properly  done." 

(§4)  G.  Curative  legislation  and  ratification.'^'^ — Where  proceedings  for  a 
public  work  are  commenced  under  a  statute  subsequently  held  unconstitutional,  it 
is  competent  for  the  legislature,  by  a  retroactive  amendatory  act,  to  validate  such 
proceedings."^ 

§  5.  Proposals,  contracts,  and  bonds.'^*  Awarding  the  contract. — The  ad- 
vertisement for  bids  must  comply  with  statutory  requirements"'  and  must  be  suffi- 
ciently definite  as  to  the  character  and  extent  of  the  work,  and  the  terms  and  time  of 
payment,  to  render  possible  intelligent  bidding  and  competition."'  In  awarding  con- 
tracts, municipal  authorities  are  vested  with  broad  discretion,  and  their  action  will 
not  be  disturbed  by  the  courts  in  the  absence  of  fraud  or  a  palpable  abuse  of  discre- 


determination  of  the  amount  so  chargeable  Is 
not  a  condition  precedent  to  ordering  of  the 
■work  in  order  to  create  a  valid  lien  on  the 
property.  Pabst  Brewing  Co.  v.  Milwaukee 
[Wis.J  105  N.  W.  563. 

19.  Duniway  v.  Portland  [Or.]  81  P.  945. 
Under  Local  Imp.  Act  §  84,  an  order  of  the 
county  court  approving  a  certificate  of  the 
board  of  improvements,  which  recites  that 
the  improvement  has  been  completed  in 
substantial  compliance  with  the  ordinance. 
Is  conclusive  on  that  issue.  People  v.  Cohen, 
219    111.  200,  76  N.  B.  388. 

19a.  Paving  not  done  in  manner  provided 
by  contract,  the  departures  being  to  the  ad- 
vantage of  the  contractor. and  to  the  preju- 
dice of  owners.  Acceptance  held  not  con- 
clusive. McCain  v.  Des  Moines  [Iowa]  103 
N.  "W.  979. 

ao.  St.  1891,  p.  206,  c.  147,  held  not  to 
require  certificate  of  city  engineer  in  certain 
street  paving  proceedings.  San  Francisco 
Pav.    Co.   V.    Bgan,    146    Cal.    635,    80    P.    1076. 

21.  Engineer's  certificate  of  completion  of 
work  held  not  defective,  because  not  con- 
taining an  estimate  of  cost  where  It  gave 
measurements  of  the  different  kinds  of  work, 
and  stated  that  the  work  was  completed  to 
official  line  and  grade.  San  Francisco  Pav. 
Co.  v.  Dubois  [Cal.  App.]  83  P.  72.  Certifi- 
cate of  engineer  that  he  had  examined  work 
described  in  resolution  to  pave  and  found 
same  "practically  to  official  line  and  grade," 
and  showing  area  of  pavement  laid  and 
length  of  curb  constructed,  held  sufficient. 
If  any  certificate  was  required.  San  Fran- 
cisco Pav.  Co.  V.  Egan,  146  Cal.  635,  80  P. 
1076.  ^     . 

aa.  See  4  C.  L.  1134.  See  also,  post,  5 
8  H,  Waiver  of  and  estoppel  to  urge  de- 
fenses. 

23.  Proceedings  for  a  ditch  were  begun 
under  Code  tit.  10,  c.  2,  notice  being  given 
as  required  by  that  act,  which  was  held  In- 
valid because  not  providing  for  notice  to 
owners  of  "lands  In  the  vicinity."  Laws 
30th  Gen.  Assem.   p.  59,  o.   67,  cured  the  de- 

6  Curr.  Law. — 73. 


feet  and  "was  made  retroactive.  Held  pro- 
ceedings already  taken  were  validated. 
Ross  V.  Wright  County  Sup'rs  [Iowa]  104 
N.  W.  506.  Acts  25th  Gen.  Assem.  p.  167,  c 
179,  expressly  legalizing  a  contract  bet'ween 
a  city  and  a  contractor  for  paving,  is  not 
invalid  because  its  preamble  erroneously  re- 
cited that  part  of  the  work  was  done.  Mc- 
Cain  v.    Des   Moines    [Iowa]    103    N.    W.    979. 

24.  See  4  C.  L.  1135.  See,  also.  Public 
Contracts,    6    C.    L.    1109. 

25.  Advertisements  for  bids  for  new  court 
house  held  to  have  complied  with  Act  April 
4,  1870,  P.  L.  834.  Commonwealth  v.  Brown, 
25  Pa.  Super.  Ct.  269. 

26.  Plans  and  specifications  must  be  suffi- 
ciently definite  to  require  competition  on 
every  material  item,  and  should  specify  the 
quantity  of  "work  so  far  as  practicable.  Con- 
tract held  illegal  because  specifications  were 
too  indefinite.  Gage  v.  New  York,  110  App. 
Div.  403,  97  N.  Y.  S.  157.  Notice  to  bidders, 
which  referred  to  plans  and  specification 
on  file,  held  sufficient,  though  it  did  not 
state  when  the  work  was  to  be  done,  the 
kind  of  material  to  be  used,  when  payments 
were  to  be  made,  and  when  proposals  could 
be  acted  on.  Owens  v.  Marion,  127  Iowa, 
469,  103  N.  W.  381.  Where  an  advertisement 
for  bids  for  a  court  house  invited  bids  on 
a  building  in  two  locations,  stating  the 
amount  available  in  each  case,  Pol.  Code 
1S95,  §  345,  being  otherwise  substantially 
complied  with,  so  that  the  public  was  in- 
formed as  to  the  extent  and  character  of 
the  work  and  the  terms  and  time  of  pay- 
ment, the  carrying  out  of  the  contract  would 
not  be  enjoined.  Anderson  v.  Newton,  123 
Ga.  512,  51  S.  E.  508.  Greater  New  York 
charter  5  419,  requiring  contracts  to  be 
let  to  the  lowest  bidder,  is  violated  by  a 
contract  provision  that  changes  in  the 
character  of  the  work  and  materials  could 
be  made,  and  that  the  city  engineer  was  to 
have  power  to  determine  the  additional 
amount  to  be  paid  therefor.  Gage  v.  New 
York,    110    App.    Div.    403,    97   N.    Y.    S.    157. 
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tion.'^'  It  is  not  essential  that  the  lowest  bid  be  accepted  ;^^  other  matters  besides 
the  price  offered  may  be  considered.^*  An  "unbalanced  bid"  is  not  per  se  fraudu- 
lent and  unlawful.'"*  Provision  for  payment  must  sometimes  be  made  before  a 
valid  contract  can  be  awarded.^"-  A  taxpayer  may  maintain  a  suit  to  enjoin  the 
making  of  a  contract.^^ 

Particular  contract  provisions. — It  has  been  held  that*  under  a  charter  provid- 
ing for  the  designation  of  two  or  more  kinds  of  material  for  paving  by  the  board  of 
public  works,  from  which  property  owners  may  select  the  material  to  be  used,  the 
board  has  power  to  designate  a  kind  of  material  as  to  which  conipetitive  bidding  is 
impossible.''^  In  Few  York  it  is  held  that  a  contract  requiring  the  use  of  a  mate- 
rial which  can  be  obtained  from  only  one  producer  is  valid.''*  It  is  held  in  Indiana 
that  a  requirement  that  a  patent  paving  material  is  to  be  used  is  inconsistent  with 
the  statute  requiring  contracts  to  be  let  to  the  lowest  and  best  bidder.^^  Such  a 
requirement  is  said  to  be  ipvalid  as  tending  to  create  a  monopoly  and  preventing 
competition,  even  though  the  owner  of  the  patent  agrees  to  supply  the  material  to 
any  properly  equipped,  responsible  contractor  at  a  specified  rate,  and  to  furnish  an 
expert  to  supervise  preparation  of  the  material  ;^^  but  this  rule  does  not  exclude  the 
use  of  patented  material.'^ 


27.  Murray  v.  Bayonne  UN.  J.  Law]  63  A. 
81.  Performance  of  a  contract  will  not  be 
enjoined  upon  the  mere  ground  that  the 
contract  is  inadmissible  or  upon  general 
allegations  of  fraud  or  bad  faith.  Walter  v. 
McClellan,  48  Misc.  215,  96  N.  T.  S.  479.  The 
action  of  the  proper  authorities  in  letting 
the  contract  Is  conclusive  on  property 
owners  in  the  absence  of  collusion  or  fraud. 
City  of  North  Yakima  v.  Scudder  [Wash.] 
82  P.  1022.  Held  proper  to  include  in  one 
contract  the  improvement  of  a  street,  except 
a  part  between  two  intersecting  streets, 
though  it  appeared  that  if  two  contracts 
were  let  there  would  not  have  been  as  many 
curves  and  curbs.  Sacramento  PaiV.  Co.  v. 
Anderson    [Cal.  App.]   82  P.  1069. 

28.  Lowest  bid  need  not  be  accepted  by 
aqueduct  commissioners  under  Laws  1901,  p. 
231,  c.  466.  Walter  v.  McClellan,  48  Misc.  215, 
96  N.  T.  S.  479. 

29.  Fact  that  lowest  bid  was  not  accepted 
did  not  invalidate  contract,  where  it  appear- 
er  that  material  on  which  lowest  bid  was 
made  was  not  known  to  be  as  good  as  that 
selected.  Murray  v.  Bayonne  [N.  J.  Law]  63 
A.  81.  Municipal  authorities  have  discre- 
tionary powers  in  awarding  contracts.  They 
may  consider  other  matters  besides  the  con- 
tractors' financial  responsibility  and  need 
not  award  contracts  to  the  lowest  bidders. 
Philadelphia  v.  Pemberton,  25  Pa.  Super.  Ct. 
323. 

30.  An  "unbalanced"  bid,  based  on  nomi- 
nal prices  for  some  work  and  enhanced  prices 
for  other  work,  is  not  per  se  fraudulent 
or  unlawful,  and  does  not  render  a  contract 
illegal  where  there  has  been  no  material 
enhancement  of  the  gross  price  and  the 
items  are  fairly  identified.  Walter  v.  Mc- 
Clellan, 48  Misc.  215,  96  N.  T.  S.  479. 

31.  Where  police  jury  undertakes  to  build 
a  court  house,  for  which  it  is  necessary  to 
incur  a  debt  payable  from  the  estimated 
surplus  of  the  parish  revenues,  the  contract 
therefor    may    be    made    upon    the    basis    of 


cash  realized  or  to  be  realized  from  certifi- 
cates of  parish  indebtedness  to  the  payment 
of  which  the  surplus  is  dedicated.  Dupuy 
V.  Police  Jury  of  Parish  of  Iberville  [La.] 
39  So.  627.  Section  45a  of  the  Municipal 
Code,  relating  to  the  requirement  that  the 
funds  for  an  improvement  be  in  the  city 
treasury  before  the  work  is  undertaken,  is 
fairly  open  to  two  constructions,  and  where 
the  auditor  certifies  on  the  advice  of  the 
city  solicitor  that  the  money  is  in  the  treas- 
ury, the  contract  cannot  be  invalidated  on 
the  ground  of  fraud  in  that  the  bonds  which 
had  been  authorized  had  not  yet  been  sold. 
Emmert  v.   Blyria,   6   Ohio   C.   C.    (N.    S.)    381. 

32.  One  who  is  in  fact  a  taxpayer  is  en- 
titled to  maintain  a  suit  to  enjoin  the 
making  of  a  contract  for  a  public  improve- 
ment, though  his  motive  may  have  been 
the  fact  that  he  was  interested  in  a  cor- 
poration which  was  an  unsuccessful  bidder. 
Gage  V.  New  Tork,  110  App.  Div.  403,  97  N. 
T.  S.  157. 

33.  Designation  of  particular  kind  of  as- 
phalt held  within  power  of  board  under 
Kansas  City  Charter,  art.  9,  §  2.  Barber 
Asphalt  Pav.  Co.  v.  Field  [Mo.]  86  S.  W.  860. 
Designation  of  particular  kind  of  asphalt  is 
not  an  illegal  Interference  with  interstate 
commerce.     Id. 

34.  Contract  for  construction  of  bridge 
held  not  illegal,  though  requiring  a  certain 
kind  of  steel  which  could  be  procured  only 
from  one  producer.  Gage  v.  New  York,  110 
App.  Div.  403,  97  N.  Y.  S.  157. 

35.  Acts  1905,  p.  281,  c.  129,  §  95.  Mona- 
ghan  v.  Indianapolis  [Ind.  App.]  75  N.  E.  33; 
Id.,  76  N.  E.  424. 

36.  Monaghan  v.  Indianapolis  [Ind.  App.] 
75  N.  E.  33;  Id.,  76  N.  E.  424. 

37.  It  is  intimated  that  patented  materi- 
al may  be  used  when  the  procedure  adopted 
will  avoid  the  objections  above  noted.  Mon- 
aghan v.  Indianapolis  [Ind.  App.]  76  N.  E. 
424. 
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The  contract  should  disclose  what  the  expense  is  to  be  and  must  conform  to  the 
statute  authorizing  the  work  in  that  regard.'*  An  ordinance  providing  that  where 
public  work  involves  the  use  of  dressed  stone  the  contract  must  require  the  work  of 
dressing  to  be  done  within  the  state  is  not  unconstitutional  as  interfering  with 
interstate  commerce/*  nor  is  it  invalid  as  preventing  competition.*"  A  municipal- 
ity has  power  to  fix  a  minimum  wage  for  laborers  engaged  on  public  works.*"^  To 
sustain  an  objection  to  an  assessment  on  the  ground  that  there  was  a  clause  in  the 
specifications  limiting  the  number  of  hours  to  constitute  a  day's  work,  it  must  be 
made  to  appear  that  such  clause  actually  entered  into  the  competition.*"  Contracts 
requiring  the  contractor  to  make  repairs  for  a  term  of  years/'  and  requiring  a  fund 
to  be  deposited  by  the  contractor  to  secure  the  making  of  such  repairs,**  are  valid. 
A  paving  contract  requiring  the  contractor  to  keep  the  pavement  in  proper  repair 
for  a  term  of  years  requires  only  the  making  of  such  repairs  as  are  rendered  neces- 
sary by  ordinary  wear  and  use  of  the  street.*'  For  the  making  of  repairs  not  re- 
quired by  the  contract  the  contractor  cannot  recover  from  the  city.*"  A  city  is  not 
such  a  party  to  a  paving  contract  made  with  property  owners  as  to  be  liable  to  the 
contractor  for  negligence  resulting  in  damage  to  the  pavement.*' 

Performance  of  contract. — In  the  absence  of  an  ordinance  requiring  comple- 
tion of  work  vdthin  a  specified  time,  a  contract  provision  specifying  a  certain  time 
and  calling  for  liquidated  damages  for  its  violation  does  not  invalidate  tax  bills  for 
work  not  finished  within  the  time  designated,  but  completed  within  a  reasonable 
time  thereafter.*'  Where  the  purpose  of  an  ordinance  and  contract  provision  re- 
quiring a  deposit  of  a  percentage  of  the  amount  of  the  contract  is  not  only  to 
furnish  a  fund  with  which  to  complete  work  left  unfinished,  but  also  to  provide 
additional  security  for  the  performance  of  the  contract,**  the  question  of  satisfactory 
performance  of  the  contract  is  one  involving  the  discretion  of  the  director  of  public 
works,  and  mandamus  will  not  lie  to  compel  its  repayment.'"  Ofiicials  have  no 
power  to  substitute  other  materials  for  those  specified  in  the  contract.'^  Execu- 
tion of  a  contract  illegally  awarded  may  be  enjoined,'"  and  in  such  a  suit  the  con- 
tractors should,  upon  their  application,  be  admitted  as  parties.'' 


38.  Walter  v.  McCleUan,  48  Misc.  215,  96 
N.   T.   S.    479. 

39,  40.  AUen  V.  Dabsap,  188  Mo.  692,  87  S. 
W.  926. 

41.  Ordinance  fixing  limit  of  $2.25  for 
8  hours'  work  on  street  improvement  held 
valid.     Gies    v.    Broad    [Wash.]     83    P.    1025. 

42.  Where  specifications  appended  to  con- 
tract contained  an  8  hour  clause,  but  ad- 
vertisement for  bids  referred  to  specifica- 
tions on  -file  in  the  department  of  public 
works,  and  the  latter  were  not  shown  to 
contain  such  clause,  the  objection  was  not 
sustained.  Gage  v.  Chicago  [111.]  77  N.  B. 
145. 

43.  See,  also,  4  C.  L.  1136,  notes  53,  54. 
A  provision  for  repairs  by  the  contractor 
for  a  term  of  years  does  not  render  the  con- 
tract absolutely  void.  Repairs  to  paving 
for  10  years.  Erie  City  v.  Grant,  24  Pa. 
Super.  Ct.  109.  Where  it  appears  that  pav- 
ing laid  In  accordance  with  specifications 
will  last  5  years  without  repairs,  a  contract 
provision  for  repairs  by  the  contractor  for 
that  length  of  time  does  not  invalidate  the 
assessment  lien.  Philadelphia  v.  Pember- 
ton,  25  Pa.  Super.  Ct.  323. 

44.  Allen  v.  Labsap,  188  Mo.  692,  87  S. 
W.    926. 


45.  No  obligation  to  repair  pavement  torn 
up  by  bursting  of  water  mains.  Green  River 
Asphalt  Co.  V.  St.  Louis,  188  Mo.  576,  87  S. 
W.  985. 

46.  Green  River  Asphalt  Co.  v.  St.  Louis, 
188  Mo.    576,   87   S.   W.   985. 

47.  Under  contract  requiring  maintenance 
of  pavement  for  five  years,  contractor  could 
not  recover  from  city  for  repairs  on 
pavement  damaged  by  bursting  of  water 
mains.  Green  River  Asphalt  Co.  v.  St.  Louis, 
188   Mo.    576,    87   S.    W.   985. 

48.  Allen  v.  Labsap,  188  Mo.  692,  87  S.  W. 
926.     See,  also,  4  C.  L.  1137,  notes   61,   62,   63. 

49.  Contract  for  street  cleaning  requir- 
ing 10%  deposit  so  construed.  Common- 
wealth V.  Philadelphia,  211  Pa.  85,    60  A.  549. 

50.  Commonwealth  v.  Philadelphia;  211 
Pa.  85,   60  A.   B49. 

51.  Under  Acts  La.  1896,  p.  162,  No.  114, 
which  creates  a  commission  to  provide  a 
drainage  system  for  New  Orleans,  neither 
the  commission  nor  its  engineer  had  power 
to  substitute,  for  materials  specified  ir  a  con- 
tract, materials  of  a  cheaper  grade;  hence, 
unauthorized  profits  from  such  substitution 
may  be  recovered.  Drainage  Commi'ssion  of 
New  Orleans  v.  National  Contracting  Co., 
136  F.  780. 
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Bonds. — In  distributing  the  proceeds  of  a  bond  given  by  a  contractor  the 
United  States  is  not  entitled  to  priority  over  the  claims  of  persons  supplying  labor 
or  materials  for  prosecution  of  the  Tvork.^*  The  liability  of  sureties  on  such  bond 
is  limited  to  the  amount  of  the  penalty  specified  therein,  notwithstanding  the  two- 
fold obligation  to  the  United  States  and  to  persons  supplying  labor  and  materials.^" 

§  6.  Security  to  laborers  and  materialmen.^^ — A  Federal  statute  requires  con- 
tractors for  public  works  to  execute  a  bond  for  the  protection  of  persons  furnishing 
labor  and  materials,  and  authorizes  any  such  person  to  sue  thereon  in  the  name  of 
the  United  States  to  his  own  use.°^  The  provision  of  the  statute  that  the  action  can 
be  brought  only  in  a  court  having  power  to  require  security  for  costs  of  plaintiff 
does  not  deprive  a  court  of  jurisdiction  of  an  action  by  a  domestic  corporation.^' 
Similar  bonds  are  commonly  required  by  local  municipalities.^"  A  contractor's 
bond  which  is  not  in  the  statutory  form  and  does  not  expressly  secure  laborers  and 
materialmen  gives  no  right  of  action  thereon  in  favor  of  such  laborers  or  material- 
men f  but  a  surety  cannot  be  relieved  on  a  bond  because  its  conditions  are  more  com- 
prehensive than  required  by  ordinance.^^  Where  a  contract  secured  by  bond  requires 
prompt  payment  of  claims  for  labor  and  materials,  subcontractors  may  rely  on  the 
bond  for  security  without  perfecting  claims  against  the  fund  in  the  hands  of  the 
treasurer  of  a  building  committee."'  A  statutory  lien  for  labor  or  materials  is  lost 
when  the  action  to  enforce  it  is  not  commenced  within  the  statutory  period,®^  and 
a  lien  which  has  expired  cannot  be  revived  by  any  action  on  the  part  of  the 
municipality."* 

In  some  states  a  sidewalk  built  at  the  expense  of  the  abutting  owner  is  consid- 
ered a  private,  not  a  public,  improvement.""  Hence,  one  who  supplies  materials  for 
its  construction  has  a  lien  upon  it,  under  the  mechanics'  lien  law."' 

§  7.     Injury  to  property  and  compensation  to  owners.     A.  In  general.^'' — 


52.  Injunction  will  lie  to  restrain  the  exe- 
cution of  a  contract  for  public  work  award- 
ed under  different  specifications  from  those 
under  which  hids  were  advertised  and  subse- 
quent to  the  time  named  for  receiving  bids. 
Slate  V.  Board  of  Education,  6  Ohio  C.  C. 
(N.   S.)    345. 

53.  Walter  V.  McClellan,  48  Misc.  215,  96 
N.   T.  S.   479. 

54.  United  States  V.  American  Surety  Co. 
[C.  C.  A.]   135  F.  78. 

55.  Claim  that  the  United  States  could 
recover  the  full  penalty  .notwithstanding 
other  claims  held  untenable.  United  States 
V.  American  Surety  Co.   [C.  C.  A.]   136  F.  78. 

56.  See  4  C.  L,.  1138. 

57.  Act  Cong.  Aug.  13,  1894,  28  U.  S.  Stat. 
278.  Furnishing  scows  to  a  contractor  for 
the  removal  of  stone  near  the  Harlem 
river  is  not  supplying  "labor  or  materials" 
within  the  meaning  of  U.  S.  Rev.  St.  § 
3747,  'and  one  so  doing  cannot  recover  on 
the  bond.  United  States  v.  Conkling  [C.  C. 
A.]  135  F.  508. 

58.  By  bringing  the  action  plaintiffs  ten- 
der themselves  willing  to  furnish  proper  se- 
curity for  costs  in  case  judgment  be  for 
defendant,  and  the  court  requires  it;  hence 
the  court  has  power  to  do  so.  Sayre  & 
Fisher  Co.  v.  Griefen  [N.  J.  Law]   60  A.   513. 

59.  :^aintiffs,  who  supplied  paving  brick 
to   contractor,   could  recover   on  bond  given 


by  him  to  secure  payment  to  materialmen. 
City  of  Philadelphia  v.  Neill,  211  Pa.  353,  60 
A.  1033.  A  contractor's  bond  under  Phila- 
delphia ordinance  of  March  30,  1896,  condi- 
tioned to  pay  "any  and  all  persons,  any  and 
all  sums  of  money  which  may  be  due  for 
labor  and  materials  furnished  and  supplied 
or  performed  in  and  about  said  work,"  gives 
a  right  to  sue  thereon  to  one  who  furnishes 
materials  to  a  subcontractor.  Bowditch  v. 
Gourley,    24  Pa.   Super.   Ct.    342. 

60.  Where  bond  expressly  provided  that 
surety  should  be  liable  to  no  one  except 
owner,  it  does  not  conform  to  Acts  1899,  c. 
182.  Hardison  &  Co.  v.  Teaman  f'Tenn.]  91 
S.  W.   1111. 

61.  Bowditch  v.  Gourley,  24  Pa.  Super.  Ct 
342. 

62.  Hipwell  v.  National  Surety  Co.  [Iowa] 
105  N.  W.   318. 

63.  Lien  on  money  due  on  paving  contract 
lost  by  failure  to  bring  action  within  90 
days,  under  Gen.  St.  p.  2078.  Borough  of 
Rosselle  Park  v.  Montgomery  [N.  J.  Eo  1  60 
A.  954. 

64.  Borough  of  Rosselle  Park  v.  Mont- 
gomery  [N.  J.  Bq.]   60  A.   954. 

65.  Leiper  v.  Minnig   [Ark.]   86  S.  W.  407. 

66.  Kirby's  Dig.  §§  4970,  4971,  4972.  Lei- 
per v.   Minnig   [Ark.]    86   S.   W.   407. 

67.  See  4  C.  L.  1139. 
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A  city  which  exercises  care  and  skill  in  making  a  pnblic  improvement  is  not  liable 
for  consequential  damages  to  abutting  owners  f^  but  where  private  property  i»  taken 
for  public  use,  compensation  must  be  made."'  A  property  owner  has  no  individual 
remedy  in  an  action  on  the  case  against  a  contractor  and  public  ofBcials  for  damages, 
where  by  fraud  and  collusion  an  improvement  other  than  that  authorized  is  made 
and  accepted.'" 

(§7)  B.  Establishment  or  change  of  grade  of  street.''^ — Liability  for  damages 
resulting  from  changes  lawfully  made  in  street  grades  is  wholly  statutory.'^ 
Damages  must  be  recovered  in  the  manner  provided  by  the  statute.''  The  right 
of  recovery  is  in  the  owner  of  the  property  injured  at  the  time  the  improvement  is 
made,  and  not  in  his  subsequent  grantee.'*  A  property  owner  who  Joins  in  a 
petition  for  the  improvement  is  not  estopped  to  claim  damages  to  his  property,  nor 
does  he  thereby  release  his  right  to  damages  ;'=  and  the  fact  that  the  authorities  have 
found  that  certain  property  will  be  benefited  does  not  preclude  a  claim  for  damages 
by  the  owner."     He  is  entitled  to  a  Jury  trial  of  the  question." 

The  measure  of  damages  for  a  change  of  grade  is  the  difference  in  the  value 
before  and  after  the  change,  less  the  special  benefit  to  the  property  caused  by  the 
change  ;'*  but  benefits  for  which  an  assessment  has  been  or  will  be  made  cannot  be  set 


68.  If  care  and  skill  were  used  in  grading, 
abutting  owner  could  not  recover  damages 
resulting  to  stone  wall  which  formed  lot 
boundary.  Davis  v.  Silverton  [Or.]  82  P. 
16. 

09.  See  Eminent  Domain,  5  C.  I*  1097. 
Statute  requiring  city  of  Boston  to  build 
bridge  and  construct 'street  held  in  part  un- 
constitutional, because  not  providing  for 
compensation  for  damages  to  certain  lands, 
but  this  portion  of  the  law  was  held  sep- 
arable from  the  remainder  and  did  not  ren- 
der the  whole  invalid.  Wheelwright  v.  Bos- 
ton, 188  Mass.  521,  74  N.  B.  937.  Improve- 
ments under  the  Illinois  drainage  act  result- 
ing in  the  lowering  of  the  water  in  the 
South  Branch  of  the  Chicago  River  and  in 
canals  connected  therewith,  necessitating 
the  deepening  of  such  canals,  is  damaging 
private  property  for  public  use,  within  Const. 
art  2,  §  13.  Beidler  v.  Sanitary  Dist.  of 
Chicago,  211  111.  628,  71  N.  E.  1118. 

70.  Gage  v.  Springer,  112  111.  App.  103. 

71.  See  4  C.  L..  1140. 

72.  See  4  C.  L.  1140,  n.  5.  Change  of 
grade  held  to  have  been  merely  ordinary 
repairs  which  selectmen  had  power  to 
make;  hence  property  owner  could  maintain 
petition  for  assessment  of  damages  under 
Pub.  St.  1882,  c.  52,  §  15.  Garvey  v.  Kevere 
[Mass.]  73  N.  E.  664.  Laws  1892,  p.  1761, 
o  686  §  69,  authorized  towns  to  repair  and 
macadamize  roads  at  their  expense,  but  did 
not  provide  for  recovery  of  damages  for 
change  of  grade.  Laws  1903,  p.  1396,  c.  610, 
giving  such  right  of  damages,  is  not  uncon- 
stitutional as  authorizing  a  gift,  since  the 
legislature  has  power  to  provide  for  such 
claims  in  the  act  of  1892.  In  re  Borup,  182 
N.  T.   222,    74   N.   E.   838. 

73.  Damages  for  street  Improvement  are 
to  be  determined  in  a  proceeding  before 
viewers.  Bobinson  v.  Norwood  Borough,  27 
Pa  Super.  Ct.  481.  Trespass  will  not  lie  for 
Injuries  caused  by  water  thrown  on  land  by 
reason    of   the   plan    adopted    for   grading   a 


street.  Id.  A  petition  for  the  assessment  of 
damages  caused  by  a  change  of  grade  under 
Pub.  St.  1882,  c.  52,  §  15,  which  is  taken  to 
the  office  of  the  selectmen  and  handed  to  a 
member  of  the  board  in  the  presence  of  two 
others,  though  the  board  was  not  then  In 
session,  is  filed  properly,  and  it  cannot  af- 
fect the  petitioner's  rights  that  it  was  not 
placed  on  record.  Garvey  v.  Kevere  [Mass.] 
73  N.  B.  664.  Damages  to  property  cannot  be 
recovered  in  a  suit  in  equity  where  the  equi- 
table relief  prayed  for  has  been  denied. 
Suit  to  enjoin  enforcement  of  assessment  and 
for  damages  to  property  caused  by  grading 
and  widening  street.  Injunctive  relief  being 
denied,  claim  for  damages  could  not  be  liti- 
gated in  court  of  equity.  Davis  v.  Silverton 
[Or.]   82  P.  16. 

74.  Robinson  v.  Norwood  Borough,  27  Pa. 
Super.   Ct.  .481. 

75.  Property  owners  petitioned  for  a 
street  improvement,  "costs,  damages  and  ex- 
penses" to  be  charged  to  their  property.  An 
ordinance,  pursuant  to  the  petition,  provid- 
ed that  "costs  and  expenses"  should  be  char- 
ged to  the  property.  Viewers  were  appoint- 
ed to  ascertain  "damages  and  assess  costs, 
expenses  and  benefits."  Heid  borough  could 
not  charge  damages  on  property  or  claim 
that  owners  had  released  their  rights  to 
damages.  Dunn  v.  Tarentum,  23  Pa.  Super. 
Ct.    332. 

76.  Where  property  is  injured  by  a  change 
of  street  grade  and  construction  of  a  walk, 
the  owner  is  not  precluded  from  claiming 
damages  because  the  walk  was  to  be  built 
by  special  taxation,  and  the  authorities  had 
found  his  property  would  be  benefited.  Vil- 
lage of  Grant  Park  v.  Trah,  115  111.  App.  291; 
Id.,  218  111.  516,  75  N.  E.  1040. 

77.  Determination  of  village  to  construct 
sidewalks  by  special  taxation  does  not  de- 
termine question  of  damages.  Village  of 
Grant  Park  v.  Trah,  218  111.  516,  75  N.  E.  1040. 

78.  Evidence  that  change  was  necessary 
inadmissible    on   issue   of   damages.     Garvey 
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off  against  a  claim  for  damages.^"  Where  land  and  buildings  thereon  constitute  but 
one  piece  of  property,  damages  resulting  from  a  change  of  grade  can  be  properly  as- 
certained only  by  considering  the  property  as  a  whole.'^^  Impairment  of  the  use  of 
property  for  a  particular  purpose  will  not  entitle  the  owner  to  damages  if  the  mar- 
ket value  of  the  property  is  enhanced  by  the  improvement."*'  The  cost  of  adjusting 
the  property  to  the  new  grade  and  the  injury  to  trees,  are  proper  elements  of  dam- 
age.'^o 

Where  two  improvements  and  assessments  therefor  are  made  under  separate 
proceedings,  damages  caused  by  one  cannot  be  set  off  against  an  assessment  for  the 
other.*"  While  the  mere  passage  of  an  ordinance  providing  for  a  change  of  grade 
does  not  of  itself  give  rise  to  an  immediate  cause  of  action  for  damages,^^  yet  a 
property  owner  who  improves  his  property  in  accordance  with  an  established  grade, 
and  thereafter  voluntarily  changes  his  improvements  to  conform  to  a  newly  estab- 
lished grade,  before  the  city  has  done  any  act  to  conform  the  surface  of  the  street 
to  the  new  grade,  may  recover  damages  when. the  change  is  actually  made  by  the 
city.'^  In  Missouri  an  abutting  owner  whose  property  will  be  damaged  by  grading 
is  entitled  to  damages  to  be  ascertained  by  a  jury  or  board  of  commissioners  before 
the  work  is  commenced,*''  and  the  prosecution  of  work  commenced  without  au- 
thority and  before  such  compensation  has  been  determined  may  be  enjoined.'* 

§  8.     Local  assessments.     A.  Power  and  duty  to  mahe}^ — Municipal  corpora- 


V.  Revere  [Mass.]  73  N.  B.  664.  Under  Laws 
1903,  p.  1396,  c.  610,  authorizing  recovery  of 
damages  for  change  of  grade  of  highways, 
only  actual  damages,  less  benefits  properly 
charged  to  the  property,  may  be  recovered. 
In  re  Borup,  182  N.  T.  222,  74  N.  E.  838. 
The  damages  recoverable  by  an  abutting 
owner  for  a  change  of  grade  is  the  difference 
in  value  of  his  property  before  and  after  the 
change.  Widman  Inv.  Co.  v.  St.  Joseph 
[Mc]  90  S.  W.  763.  In  determining  the  spe- 
cial benefits  which  may  be  set  off  against 
such  damages  in  an  action  therefor,  the  cost 
of  making  the  improvement  is  not  to  be 
considered.  Under  Const,  art.  2,  S  21.  Wid- 
man Inv.  Co.  V.  St.  Joseph  [Mo.]  90  S.  W. 
763.  Under  Laws  Wash.  1893,  p.  194,  c.  84,  § 
15,  only  damages  in  excess  of  benefits  con- 
ferred by  the  improvement  on  the  property 
concerned  can  be  allowed  for  a  change  in 
street  grade.  City  of  Seattle  v.  Board  of 
Home  Missions  [C.  C.  A.]   138  F.  307. 

79.  In  determining  damages  for  a  change 
of  grade  for  sidewalk  construction,  the  as- 
sessment against  the  property  may  be  de- 
ducted from  the  benefits  resulting  from  the 
improvement.  Village  of  Grant  Park  v. 
Trah,  115  111.  App.  291.  B-^neflts  to  property 
from  sidewalks,  sewers  and  drains,  made 
possible  by  a  change  of  grade,  cannot  be  set 
off  against  damages  caused  by  the  change  of 
grade,  since  the  property  would  be  liable  to 
special  assessments  when  these  improve- 
ments were  made.  Garvey  v.  Revere  [Mass.] 
73  N.  B.  664. 

79a.  Evidence  of  benefits  to  lot,  without 
regard  to  building,  properly  excluded.  City 
of  Seattle  v.  Board  of  Home  Missions  [C. 
C.  A.]    138  F.   307. 

79b,  79c.  City  of  Seattle  v.  Board  of  Home 
Missions   [C.  C.  A.]   138  F.   307. 

80.  Damages  caused  by  widening  a  street 
cannot  be  set  off  against  an  assessment  for 


paving  and  grading  when  the  ordinance  for 
widening  was  passed  nine  months  after  the 
contract  for  grading  was  awarded,  and  the 
cost  of  the  two  improvements  were  assess- 
ed in  separate  proceedings.  Duquesne  Bor- 
ough V.  Keeler  [Pa.]    62  A.  1071. 

81.  Under  Code  §  785,  providing  for  dam- 
ages for  change  of  grade.  York  v.  Cedar 
Rapids   [Iowa]    103  N.  W.   790. 

82.  York  V.  Cedar  Rapids  [Iowa]  103  N. 
W.   790. 

83.  Const,  art.  2,  §  21.  Graden  v.  Park- 
ville  [Mo.  App.]  90  S.  W.  115. 

84.  Graden  v.  Parkville  [Mo.  App.]  90  S. 
W.    115. 

85.  See  4   C.  L.  1141. 

NOTE.  Improvements  for  TThicIi  special 
assessments  may  be  made:  "The  rwle  is  well 
established  that  general  taxes  cannot  be 
levied  or  imposed  to  pay  the  costs  of  a  spe- 
cific local  improvement.  The  converse  of 
this  rule  is  also  well  established:  that  local 
assessments  or  taxes  cannot  be  levied  or  Im- 
posed to  pay  for  the  cost  of  an  improvement 
of  a  general  character  or  one  which  results 
in  a  general  benefit  and  advantage  not  only 
to  the  individual  whose  property  is  adjacent 
to  or  near  but  also  to  an  equal  extent  to  that 
individual  whose  property  may  be  situated  at 
the  remotest  distance  from  the  improvement. 
A  local  assessment,  therefore,  is  only  valid 
or  legal  when  levied  to  pay  the  cost  of  a 
local  improvement  in  its   restricted  sense. 

"Applying  this  rule,  courts  have  held  that 
a  local  tax  or  assessment  cannot  be  levied 
for  the  construction  of  a  court  house,  public 
market,  public  school  house,  or  other  build- 
ings of  a  similar  character,  or  a  plant  for 
supplying  water  and  light  to  the  entire  mu- 
nicipality, or  the  construction  and  repair  of 
large  sewers,  or  water  mains  designated  as 
the  main  arteries  of  a  general  system. 

"On  the  contrary,   the   opening,   paving  or 
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tions  have  no  inherent  power  to  levy  special  assessments.  Such  power  exists  only 
to  the  extent  that  it  is  expressly  conferred  by  statute.*®  Statutes  conferring  the 
power  are  to  be  strictly  construed  against  the  municipality  and  in  favor  of  the 
property  owners.*^  Where  conferred,  the  power  is  a  continuing  one  and  may  be 
exercised  whenever  the  public  need  demands.**  It  cannot  be  delegated  by  the  legis- 
lative bodies  upon  which  it  is  conferred.'"  The  law  in  force  at  the  time  proceed- 
ings for  an  improvement  are  instituted  controls."" 

A  holder  of  warrants  issued  in  payment  of  work  done  may,  by  mandamus, 
compel  the  levy  of  assessments  to  provide  for  their  payment;"  but  a  city  is  not  lia- 


macadamizing,  grading,  curbing  and  gutter- 
ing, sprinkling  or  general  improvement  of 
streets  and  highways,  the  running  of  water 
pipes  and  mains,  or  placing  of  hydrants, 
construction  of  viaducts,  local  sewers, 
ditches  or  drains,  or  the  running  of  sewer 
pipes,  the  construction  or  repair  of  side- 
walks, the  establishment  of  park  ways,  pub- 
lic grounds  or  parks,  the  construction  of  safe 
harbors,  landings,  wharves  and  docks,  have 
each  been  considered  local  improvements  of 
such  a  character  that  the  cost  of  their  con- 
struction or  making  should  be  assessed 
against  the  property  benefited  in  proportion 
to  the  benefits  received.  The  general  rule 
in  regard  to  the  construction  of  all  the  im- 
provements noted  above  in  the  absence  of 
special  charter  or  statutory  provisions  is 
that  the  original  cost  of  such  improvement 
must  be  borne  by  local  assessments  levied 
upon  property  benefited;  after  such  original 
construction  the  cost  of  making  the  usual 
and  necessary  repairs  must,  however,  be 
paid  from  the  general  corporate  funds  or 
revenues.  The  power  to  construct  local  and 
public  improvements  outside  of  the  corpo- 
rate limits  in  the  absence  of  an  express  legis- 
lature grant  is  universally  denied.  The  rule 
applies  to  the  opening  of  a  street,  the  re- 
pairing of  a  highway,  the  grading  of  an  ave- 
nue, or  the  construction  of  a  bridge." — See 
Abbott,  Mun.  Corp.  §  340,  and  authorities 
there  cited. 

86.  Marion  Trust  Co.  v.  Indianapolis  [Ind. 
App.]  75  N.  E.  834.  The  power  to  make  as- 
sessments exists  only  when  distinctly  con- 
ferred by  legislative  authority.  Blanchard 
V.  Barre,  77  Vt.  420,  60  A.  970.  A  benefit 
assessment  on  abutting  property  may  be 
made  where  a  sewer  channel  is  relocated. 
St.  1899,  p.  496,  e.  450.  Atkins  v.  Boston,  188 
Mass.  77,  74  N.  E.  292.  Burns'  Ann.  St.  1901, 
§  3845,  authorizes  a  city  to  apportion  the  en- 
tire cost  of  a  sidewalk  built  by  it  on  the 
property  abutting  thereon.  Marion  Trust  Co. 
v.  Indianapolis  [Ind.  App.]  75  N.  E.  834. 
Under  Ky.  St.  1903,  §  3105,  cities  of  the  sec- 
ond class  have  power  to  build  sewers  at  cost 
of  abutters.  City  of  Covington  v.  W.  T. 
Noland  &  Co.  [Ky.]  89  S.  W.  216.  Act  June 
4,  1901,  P.  L.  364,  authorizes  the  filing  of  a 
municipal  Hen  for  the  paving  of  a  cartway. 
Philadelphia  v.  Pemberton,  25  Pa.  Super.  Ct. 
323.  Laws  1902,  p.  589,  c.  219,  amending 
Port  Chester  Charter,  tit.  5,  §  4,  by  provid- 
ing for  the  inauguration  of  improvements 
by  the  village  trustees,  merely  supplements 
the  charter  and  does  not  affect  the  provi- 
sions for  local  assessments  to  pay  for  such 
works  In  re  Locust  Ave.  in  Village  of  Port 
Chester,   110  App.  Div.   774,   97   N.   T.  S.   608. 


Comp.  St.  1903,  c.  12a,  §  101b,  authorizes  a  spe- 
cial assessment  on  land  "specifically"  bene- 
fited by  a  park  or  boulevard  to  pay  for  the 
land  appropriated  or  purchased.  This  sec- 
tion is  not  controlled  by  or  in  conflict  with 
c.  12a,  §  158,  which  provides  generally  for 
the  assessment  of  damages  for  the  taking 
of  property  for  street  purposes  on  abutting 
or  adjacent  real  estate.  Hart  v.  Omaha 
[Neb.]  105  N.  W.  546.  St.  1902,  p.  439,  c.  527, 
does  not  authorize  two  assessments  for  the 
same  public  work,  but  only  one  assessment 
for  public  improvements  completed  within 
six  years  before  the  day  of  the  passage  of 
the  act.  New  England  Hospital  for  Women 
&  Children  v.  Boston  St.  Com'rs,  188  Mass. 
88,  74  N.  E.  294.  Street  improvement  held 
not  completed  until  ready  for  public  use; 
hence,  in  this  case,  assessments  were  prop- 
erly levied   under  la^w   of   1902.     Id. 

87.  Marion  Trust  Co.  v.  Indianapolis  [Ind. 
App.]  75  N.  E.  834;  Pittsburgh,  etc.,  R.  Co. 
V.  Oglesby  [Ind.]  76  N.  E.  166. 

88.  Shannon  v.  Omaha  [Neb.]  103  N.  W. 
53.  Thus,  a  city  which  has  in  good  faith 
adopted  and  carried  out  plans  for  a  sewer- 
age system,  approved  by  a  competent  sani- 
tary engineer  of  high  standing  in  his  profes- 
sion, is  hot  chargeable  with,  the  cost  of  ad- 
ditional or  substituted  improvements  made 
necessary  by  the  growth  of  the  city.  In- 
adequacy of  sewer  held  to  have  been 
brought  about  by  large  business  blocks  dis- 
placing residences  in  a  certain  section  of  the 
city.     Id. 

89.  Under  Rev.  St.  1899,  §  1498,  and  §.§ 
1495,  1496,  and  Acts  1893,  p.  65,  the  power  to 
levy  and  assess  the  cost  of  street  improve- 
ments is  vested  in  city  councils  of  cities  of 
the  third  class,  and  cannot  be  by  them  dele- 
gated to  city  clerks.  City  of  Sedalia  v. 
Donohue,  190  Mo.  407,   89  S.  W.  386. 

90.  VPhere  proceedings  for  improvement 
of  a  public  road  were  commenced  by  peti- 
tion, under  act  of  March  22,  1895  (Gen.  St. 
p.  2902),  before  passage  of  the  act  of  April 
1,  1903  (P.  L.  1903,  p.  145),  the  right  to  as-- 
sess  abutting  land  for  10%  of  the  cost  was 
not  affected  by  the  act  of  1903.  Haines  v. 
Burlington  County  Chosen  Breeholders  [N. 
J.  Law]   62  A.   186. 

91.  The  holder  of  warrants  of  which  pay- 
ment is  withheld,  the  construction  of  the 
work  being  unnecessarily  delayed  or  refus- 
ed, may  by  m&ndamus,  compel  county  com- 
missioners to  proceed  and  provide  for^  pay- 
ment. Espy  Estate  Co.  v.  Pacific  County 
Com'rs  [Wash.]  82  P.  129.  An  assessment 
to  pay  such  warrants  may  be  levied,  though 
condemnation  proceedings  and  construction 
of   the   work   have   not  been   completed.     Id. 
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hie  Tipon  warrants  payable  out  of  a  special  fund,  merely  because  of  a  failure  to 
collect  taxes,  where  it  does  not  appear  that  the  assessment  is  invalid  or  that  the 
city  has  been  negligent  in  making  the  assessment."^ 

(§8)  B.  Constitutional  and  statutory  limitations. — Usually,  though  not  al- 
ways,"^ special  assessments  can  be  levied  only  for  work  constituting  an  original  im- 
provement,"* or  a  reconstruction."^  Mere  repairs  must  be  made  at  the  general  ex- 
pense."® Whether  particular  costs  and  expenses  may  be  included  in  an  assessment 
depends  upon  the  statute."^ 

Equality  and  uniformityj*^ — Special  assessments  are  based  upon  the  theory 
that  property  assessed  will  be  specially  benefited.""  Accordingly,  they  are  not 
considered  "taxes"  within  the  meaning  of  constitutional  provisions  requiring 
equality  and  uniformity.^  Absolute  equality  is  not  to  be  expected,  and  any  rule 
of  apportionment  which  makes  assessments  as  nearly  as  possible  proportionate  to 


Where  an  original  ordinance  and  several 
subsequent  reassessment  ordinances  Tvere 
held  void,  a  holder  of  warrants  issued  to  pay 
for  the  improvement  could  compel  the  city 
to  pass  a  proper  ordinance  to  provide  for 
payment  by  mandamus.  Waldron  v.  Snoho- 
mish [Wash.]  83  P.  H06.  Acceptance  of 
money  from  the  city  in  part  payment  of 
improvement  warrants,  under  invalid  ordi- 
nances, held  not  to  preclude  resort  to  man- 
damus to  compel  the  authorities  to  make  a 
valid  reassessment.  Id.  Where  a  contract- 
or has  received  a  final  order  for  the  full 
contract  price  for  a  drain  before  it  is  com- 
pleted, and  while  it  is  valueless  to  the  public, 
he.  is  not  entitled  to  a  "writ  of  mandamus 
to  compel  a  township  supervisor  to  certify  a 
special  assessment  roll.  Sherwood  v.  Ry- 
nearson  [Mich.]  12  Det.  Leg-.  N.  395,  104  N. 
W.   392. 

92.  City  of  Denver  v.  National  Exch.  Bank 
[Colo.]    82   P.   448. 

93.  Under  Ky.  St.  1903,  §  3096,  abutting 
owners  are  liable  for  the  cost  of  sidewalks 
made  of  improved  materials,  whether  the 
construction  is  original  or  a  reconstruction. 
Mudge  v.  Walker  [Ky.]  90  S.  W.  1046. 

94.  Where  a  work  of  public  utility  has 
once  been  constructed,  either  by  the  public 
or  at  the  expense  of  abutting  owners,  the 
latter  cannot  be  charged  -with  the  cost 
of  any  subsequent  reconstruction  or 
change,  even  though  this  is  a  further 
benefit.  Philadelphia  v.  Meighan,  27  Pa. 
Super.  Ct.  160.  Where  sewer  -was  built 
on  one  side  of  a  highway  and  charged  to 
owners  on  that  side,  the  city  could  not  build 
one  on  the  other  side  years  later  and  charge 
the  cost  to  owners  on  that  side.  Id.  A  pub- 
lic highway  was  macadamized  for*  a  width 
of  18  feet  at  the  expense  of  property  owners, 
under  act  April  21.  1882,  and  thereafter  be- 
came a  county  road.  In  1895  it  was  made  a 
part  of  a  city  and  in  1904  was  gr^,ded, 
curbed,  and  paved.  Held  the  work  on  the 
city  street  in  1904  was  original  construction- 
and  property  owners  were  liable  therefor. 
Heim  v.  Figg  [Ky.]  89  S.  W.  301.  Macadarh- 
izing  of  a  street  by  an/abutting  owner  at  his 
own  Qxpense,  with  the  consent  of  the  mayor 
and  board  of  public  works,  was  not  an  origi- 
nal construction  so  as  to  bar  an  assessment 
for  a  subsequent  improvement  by  the  city. 
City  of  Louisville  v.  Gast  [Ky.]  91  S.  W.  251. 


95.  Where  evidence  showed  that  asphalt 
surface  was  so  badly  worn  that  it  could  not 
be  repaired,  and  street  was  completely  re- 
surfaced, the  old  concrete  base  being  used, 
the  work  done  constituted  an  improvement 
and  not  mere  repairs.  Bush  v.  Peoria,  215 
111.  515,  74  N.  E.  797. 

9«.  Funds  for  the  repair  of  streets  which 
have  been  improved  by  special  assessment 
must  be  provided  by  general  taxation,  special 
assessments  not  being  proper  for  such  work. 
Bush  V.  Peoria,  215  111.  515,  74  N.  B.  797. 

97.  In  Iowa  the  expense  of  collecting  the 
assessment  cannot  be  included  therein.  Hig- 
man  v.  Sioux  City  [Iowa]  105  N.  W.  524. 
The  cost  of  the  necessary  preliminary  work 
or  action  pertaining  to  a  street  improvement, 
such  as  the  cost  of  advertising,  serving 
notices,  etc.,  paid  by  the  municipality  from 
its  general  fund,  may  be  included  in  the  as- 
sessment and  collected  from  the  owners  of 
property  specially  benefited  by  the  improve- 
ment in  order  to  reimburse  the  general  fund, 
notwithstanding  all  such"  costs  were  proper 
charges  which  could  enter  into  the  aggre- 
gate charge  to  be  assessed  upon  the  proper- 
ties benefited  as  part  of  the  costs  of  the  im- 
provement, and  no  fund  to  pay  such  costs 
existed  at  the  time  the  expenses  were  in- 
curred. Adkins  v.  Toledo,  6  Ohio  C.  C.  (N. 
S.)  433.  Where  a  local  assessment  included 
an  amount  necessary  to  meet  the  expenses 
of  making  a  survey,  plans,  specifications,  and 
superintendence,  under  the  express  charter 
provisions,  the  fact  that  the  sum  so  collect- 
ed went  into  an  improvement  revolving  fund 
largely  supported  by  special  assessments, 
the  expenses  named  being  in  fact  paid  out 
of  another  fund  supported  by  general  tax- 
ation, did  not  render  the  assessment  illegal 
as  double  taxation,  since  property  owners 
paid  no  more  than  they  should  have  paid 
and  enjoyed  the  use  and  benefit  of  the  ac- 
cumulation in  the  revolving  fund.  Burns 
V.  Duluth  [Minn.]  104  N.  W.  714.  A  special 
assessment  for  unpaid  non-interest  bearing 
vouchers  cannot  properly  include  interest 
on  such  vouchers,  and  an  ordinance  pro- 
viding for  an  amount  which  includes  such 
interest,  the  amount  of  interest  and  of  prin- 
cipal not  being  separable  on  the  face  of  the 
ordinance,  is  wholly  void.  Cratty  v  Chlcaeo 
217  111.  453,  75  N.  E.  343.  ' 

98.  See  4  C.  L.  1141. 
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benefits  is  upheld.''  Thus,  the  assessment  of  contiguous'  or  abutting  property  ac- 
cording to  frontage*  or  area/  or  a  rule  involving  both  frontage  and  depth,*  or  accord- 
ing to  the  assessed  valuation,''  is  upheld,  provided  the  amount  assessed  is  substan- 
tially proportionate  to  the  benefits  actually  conferred,'  and  the  assessment  is  not 
arbitrary  and  unreasonable.'  The  omission  of  property  benefited  and  assessable 
renders  an  assessment  unjust  and  erroneous.^" 


99.  Arnold  v.  Knoxville  [Tenn.]  90  S.  W. 
469. 

1.  Acts  1905,  p.  585,  c.  278,  authorizing 
special  assessments  does  not  violate  Const, 
art.  2,  §§  28,  29.  Arnold  v.  Knoxville  [Tenn.] 
90  S.  W.  469. 

Note:  Arnold  v.  City  of  Knoxville  [Tenn.] 
90  S.  W.  469,  overrules  Taylor,  Mc- 
Bean  &  Co.  v.  Chandler,  9  Heisk.  [Tenn.]  352, 
24  Am.  Rep.  308,  and  Reelfoot  Lake  Dist.  v. 
Dawson,  97  Tenn.  151,  36  S.  W.  1041,  34  L. 
H.  A.  725,  which  held  special  assessments 
unconstitutional.  The  opinion  cites  and 
reviews  many  authorities,  pointing  out  the 
distinction  between  special  assessments  and 
general    taxes. 

For  note  on  Local  Assessments  as  Taxes, 
see  4  C.  L.  1143. 

2.  The  fact  that  assessments  may  not  be 
exactly  proportionate  to  benefits  in  particu- 
lar Instances  does  not  render  the  rule  of 
apportionment  invalid.  Louisville  &  N.  H.  Co. 
V.  Barber  Asphalt  Pav.  Co.,  197  U.  S.  430,  49 
Law.  Ed.  819.  The  fact  that  an  assessment 
is  excessive  as  to  particular  property  is  not 
a  jurisdictional  defect  where  it  is  uniform 
as  a  whole  and  states  the  number  and  front- 
age of  eacji  lot  assessed.  Bates  v.  Adamson 
[Cal.]    84  P.   51. 

3.  Statute  authorizing  local  Improvements 
to  be  made  by  special  taxation  of  contiguous 
property  does  not  violate  Const.  1870,  art. 
9,  §  1,  requiring  taxes  to  be  levied  according 
to  valuation  "so  that  every  person  and  cor- 
poration shall  pay  a  tax  in  proportion  to 
the  value  of  his,  her  or  its  property."  Har- 
rigan    v.    Jacksonville     [111.]     77    N.    B.    85. 

4.  A  sewer  assessment  at  a  uniform  rate 
according  to  frontage  does  not  necessarily 
violate  a  requirement  that  assessments  must 
be  proportionate  to  benefits.  People  v.  Des- 
mond, 97  N.  T.  S.  795.  Benefits  from  new 
sewer  held  practically  confined  to  property 
In  new  district,  all  of  such  property  being 
benefited,  and  front  foot  rule  of  apportion- 
ment held  not  inequitable.  Shannon  v.  Oma- 
ha [Neb.]  103  N.  W.  53.  Where  the  bounda- 
ries of  an  avenue  are  extended  for  the  sole 
purpose  of  providing  ornamental  courtyards, 
the  benefits  should  be  assessed  according  to 
the  frontage.  Irrespective  of  whether  the 
property  is  improved  or  not.  In  re  City  of 
New  York,  106  App.  Div.  31,   94  N.  T.  S.  146. 

5.  Assessments  according  to  area  of  abut- 
ting property  for  grading,  curbing,  and  pav- 
ing, do  not  violate  the  14th  amendment. 
Louisville  &  N.  R.  Co.  v.  Barber  Asphalt 
Pav.   Co.,    197   U.    S.    430,    49    Law.   Ed.    819. 

6.  Rev.  St.  Ohio  1892,  5  2383,  provides  that 
a  part  of  the  frontage  of  lots  having  a 
greater  frontage  than  the  average  depth 
may  be  exempted  and  the  deficiency  charged 
to  the  entire  frontage  pro  rata.  Held,  an 
assessing  ordinance  conforming  to  this  stat- 
ute is  not  open  to  the  objection  that  it  pro- 


vides   for   an   assessment   which   is    not    uni- 
form.    Cleneay  v.  Norwood,  137  F.  962. 

7.  Acts  1893,  p.  102,  providing  that  levee 
assessments  shall  be  according  to  assessed 
value,  is  not  invalid  because  assessments 
thereunder  are  not  according  to  benefits. 
Porter  v.   Waterman    [Ark.]    91  S.   W.   754. 

8.  Pub.  St.  1882,  c.  50,  §  7,  provides  for  a 
fixed,  uniform  rate  of  assessment  according 
to  frontage  or  area  or  both,  and  that  no 
assessment  shall  be  made  on  any  estate 
which  cannot  be  drained  until  such  incapa- 
city is  removed.  This  statute  is  construed 
as  meaning  that  assessments  shall  not  ex- 
ceed benefits,  and,  as  so  read,  is  constitution- 
al. Cheney  v.  Beverly,  188  Mass.  81,  74  N. 
E.  306.  Under  this  statute  an  objection  that 
an  assessment  is  not  made  with  reference 
to  the  cost  of  a  particular  sewer  *is  unten- 
able, since  the  statute  provides  for  a  fixed 
uniform  rate  based  on  the  average  cost  of 
all  sewers  ^n  the  system.  Id.  Acts  28th 
Gen.  Assem.  p.  14,  c.  29,  §  1,  providing  that 
special  assessments  shall  be  in  proportion 
to  special  benefits  and  not  in  excess  there- 
of, is  sufiioiently  definite  without  an  ordi- 
nance, since  the  determination  of  the  extent 
of  the  benefits  depends  upon  the  circum- 
stances of  each  case.  Stutsman  v.  Burling- 
ton,  127  Iowa,   563,  103  N.   W.   800. 

9.  Assessments  for  street  paving  should 
be  uniform  and  laid  with  relation  to  the 
benefit  derived  from  the  entire  improvement, 
although  different  kinds  of  paving  are  used 
on.  different  portions  of  the  street.  Where 
brick  and  asphalt  were  used,  it  was  improper 
to  impose  the  entire  cost  of  each  kind  of 
paving  on  the  property  abutting  thereon. 
Cossitt  Land  Co.  v.  Neuscheler  [N.  J.  Law] 
60  A.  1128.  Assessment  for  widening  of 
street  for  market  place,  whereby  portions  of 
lots  were  assessed  an  amount  equal  to  the 
value  of  the  parts  taken,  without  reference 
to  the  different  situation  of  the  lots,  and 
the  fact  that  some  already  fronted  on  the 
market,  set  aside  as  arbitrary  and  unjust, 
Berdel  v.  Chicago,  217  111.  429,  ?5  N.  E.  386. 
Assessment  against  relator's  property,  levied 
under  front  foot  rule  for  sewers,  held 
unjust  and  excessive  as  compared  with  other 
assessments,  his  property  being  used  for 
residential  purposes  only,  and  other  lots  for 
business  purposes.  People  v.  Reis,  109  App. 
Div.  748,  96  N.  Y.  S.  597.  Improper  to  assess 
for  street  paving  lots  having  a  depth  of  25 
feet  on  same  basis  as  lots  having  depth  of 
100  feet,  especially  where  one  lot  was  cor- 
ner property,  and  other  lots  were  omitted. 
Cossitt  Land  Co.  v.  Neuscheler  [N.  J.  Law] 
60  A.  1128.  A  municipality  cannot  adopt  as 
a  basis  for  estimating  the  benefits  accruing  to 
abutting  lots  from  a  street  improvement  the 
depreciated  value  of  the  lots  at  the  time 
of  the  improvement,  due  to  the  fact  that  the 
street  had   been  used  as   a.  dump   for  waste 
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Due  process  of  law.^^ — Notice  to  property  owners,  substantially  in  the  manner 
provided  by  law,  is  essential  to  the  validity  of  assessments."  Due  process  of  law 
does  not,  however,  require  notice  of  each  successive  step  leading  up  to  the  assessment." 
Any  statutory  notice  to  the  property  owner  which  will  enable  him  to  appear  before 
some  duly  constituted  tribunal,  where  he  may  be  heard  with  reference  to  the  fair- 
ness and  validity  of  an  assessment  before  it  becomes  a  fixed  charge  on  his  property, 
is  sufficient.^*  Eestricting  the  right  of  appeal  from  local  tribunals  is  not  a  denial 
of  due  process  of  law.^° 

(§8)  C.  Persons,  property,  and  districts  liable,  and  extent  of  liability}^ — 
Only  property  benefited  by  an  improvement  can  be  assessed  for  its  cost,*^  and  the 
amount  of  the  assessment  must  be  proportionate  to  the  benefits.'*  Subject  to  the 
constitutional  and  statutory  limits  already  noted,  local  authorities  are  vested  with  a 
broad  discretion  in  determining  what  property  will  be  benefited  by  an  improvement,^' 
and  the  extent  of  such  benefit,^"  since  these  are  questions  of  fact^'  in  the  decision  of 


matter  of  all  kinds  and  had  thereby  become 
a  public  nuisance  from  "which  property  values 
suffered.  Kummer  v.  Cincinnati,  6  Ohio  C.  C. 
(N.  S.)   659. 

10.  Sewer  assessment.  People  V.  Reis, 
109  App.-Div.  748,  96  N.  Y.  S.  597. 

11.  See  4  C.  L.  1144. 

12.  Under  Middletown  Charter,  there  can 
be  no  assessment  for  a  local  «e"wer  unless 
notice  of  the  application  and  time  of  hear- 
ing thereon  is  given  as  required  by  the  char- 
ter. Weeks  v.  Middletown,  107  App.  Div, 
587,  95  N.  T.  S,  352..-  Under  Act  May  16,  1901, 
pi.  224,  §  29,  property  owner  cannot  be 
charged  with  cost  of  house  connections  of 
sewer  in  absence  of  notice  to  him  and  de- 
fault in  compliance  with  notice.  Erie  City 
V.  Willis,  26  Pa.  Super.  Ct.  459.  Act  May  16, 
1901,  pi.  224,  §  35,  requiring  5  days'  notice 
of  se"wer  assessment,  is  only  directory,  and 
failure  to  give  notice  for  the  required  time 
does  not  make  the  assessment  "wholly  void. 
Id.  Where  the  plat  and  schedule  showing 
lots,  owners,  amounts,  etc.,  required  by  Code 
§  821,  was  filed,  and  the  notice  of  assess- 
ment required  by  §  823  given,  the  fact  that 
the  assessment  resolution  (§  825)  did  not 
enumerate  the  lots,  o"wners.  etc.,  did  not 
render  the  assessment  invalid.  Higman  v. 
Sioux  City  [Iowa]  105  N.  W.  524.  Code,  § 
823,  provides  that  objections  to  special  as- 
sessments must  be  filed  "within  20  days  after 
first  publication  of  the  notice.  Held  a  notice 
published  ^  days  after  its  date,  and  pro- 
viding for  the  filing  of  objection  within  20 
days  from  its  date,  was  defective  but  not 
void.  Owens  v.  Marion,  127  Iowa,  469,  103 
N.  W.  381.  The  notice  need  not  fix  a  time 
when  objections  will  be  heard  as  the  statute 
does  not  so  require.  Id.  Under  the  St.  Paul 
charter  a  reassessment  is  not  void  because 
one  notice  was  given  and  a  meeting  held  to 
fix  the  assessment  district,  and  afterwards 
a  second  notice  was  given  and  a  meeting 
held  for  placing  the  assessment  upon  the 
specific  lands  within  this  district.  State  v. 
District  Ct.  of  Ramsey  County  [Minn.]  103 
N.  W.  744;  State  v.  District  Ct.  of  Ramsey 
County  [Minn.]  104  N.  W.  553.  Under  Local 
Imp.  Act  §  41,  requiring  notice  of  an  as- 
sessment to  the  persons  paying  taxes  on 
the  property  during  the  -last  preceding  year, 
where  the  record  shows  notice   to  a  certain 


person  he  will  be  presumed  to  be  the  per- 
son who  paid  taxes  the  preceding  year. 
Roberts  v.  Bvanston,  218  111.  296,  75  N.  E.  923. 

13.  Ross  v.  Wright  County  Sup'rs  [Iowa] 
104  N.  W.  506. 

14.  Local  improvement  act  of  1897  held 
valid.  Citizens'  Sav.  Bank  &  Trust  Co.  v. 
Chicago,  215  111.  174,  74  N.  E.  115.  Notice 
and  opportunity  to  be  heard  at  some  stage 
prior  to  the  assessment  is  due  process.  Ross 
V.  Wright  County  Sup'rs  [Iowa]  104  N.  W. 
506.  Burns'  Ann.  St.  1901,  §  3977,  relating 
to  proceedings  for  construction  of  sidewalks, 
provides  for  notice  to  the  landowner,  and 
an  opportunity  to  be  heard  upon  the  insti- 
tutiota  of  the  proceedings  and  again  as  to 
his  share  of  the  cost,  and  also  provides  for 
construction  of  the  walk  by  the  owner  if 
he  so  desires.  Hence  it  affords  due  process 
of  law.     Dyer  v.  Woods   [Ind.]   76  N.  W.  624. 

15.  Code,  tit.  10,  c.  2,  as  amended  by  Laws 
30th  Gen.  Assem.  p.  59,  c.  67,  providing  that 
on  appeal  from  an  assessment  for  a  drain- 
age ditch  a  lando"wner  cannot  object  that 
his  land  received  no  benefit,  is  not  invalid 
for  so  limiting  the  scope  of  the  appeal.  Ross 
v.  Wright  County  Sup'rs  [Iowa]  104  N.  W. 
506.  Local  Imp.  Act  §  84,  providing  that 
property  owners  shall  be.  notified  of  the  fil- 
ing of  the  certificate  of, the  board  of  local 
improvements,  and  of  the  time  and  place 
of  hearing  the  same  by  publication  and 
posting  of  notices,  that  objections  may  be 
filed  within  a  certain  time,  that  a  trial  shall 
be  had  at  which  the  court  shall  hear  and 
determine  the  issues  in  a  summary  manner, 
affords  due  process  of  law  though  the  court's 
decision  is  conclusive,  no  appeal  being  pro- 
vided for.  People  v.  Cohen,  219  111.  200,  76 
N.  B.   388. 

16.  See   4  C.  L.   1146,   1148. 

17.  To  justify  an  assessment,  benefits 
must  be  direct,  immediate,  appreciable,  and 
certain.  Naugatuck  R.  Co.  v.  Waterbury 
[Conn.]  61  A.  474.  Where  different  parts  of 
the  same  street  are  paved  and  graded  under 
separate  ordinances  and  contracts,  property 
abutting  on  one  part  cannot  be  assessed  for 
work  on  the  other  part.  Wabash  Ave.,  26 
Pa.  Super.  Ct.  305. 

IS.  Where  an  improvement  made  retaining 
walls  necessary,  property  owners  who  had 
already    built    such    walls,    which    rendered 
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whicli  courts  will  not  interfere  in  the  absence  of  fraud  or  mistake,  or  some  error  of 
law.^^  But  courts  will  pass  upon  the  questions  whether  a  given  work  is  one -for 
which  a  special  assessment  may  be  laid,^^  and  whether  a  particular  assessment  is 
reasonable"  or  laid  in  accordance  with  law.^°     In  determining  whether  benefits  are 


others  unnecessary,  were  entitled  to  credit 
therefor.  Johnson  v.  Tacoma  [Wash.]  82 
P.  1092. 

19.  State  V.  District  Ct.  of  Ramsey  County 
[Minn.]  103  N.  W.  744.  A  city  has  power  to 
create  a  new  sewer  district  within  the  limits 
of  a  larger  district,  and  to  assess  the  cost 
of  a  new  sewer  upon  abutting  property  in 
the  district  according  to  benefits.  Shannon 
V.  Omaha  [Neb.]_  103  N.  W.  53.  Under  Illi- 
nois sidewalk  act  of  1875,  the  determination 
by  a  village  board  that  a  sidewalk  should  be 
constructed  by  special  taxation  is  a  determi- 
nation that  the  property  specially  taxed  Is 
benefited  to  the  extent  of  the  tax  imposed. 
Harris  v.  People,  218  IH.  439,  75  N.  B.  1012. 
Under  Laws  1898,  p.  189,  c.  84,  power  to  ap- 
portion the  cost  of  a  street  extension  and 
to  determine  what  property  is  benefited 
is  lodged  in  the  commissioners,  hence  they 
are  not  bound  by  action  of  the  city  council 
creating  an  assessment  district,  but  may 
include  as  benefited  property  outside  such 
district.  In  re  Westlake  Ave.  [Wash.]  82 
P.  279.  Fixing  of  the  boundaries  of  a  drain- 
age district,  and  classifying  lands  therein, 
is  a  legislative  function,  and  Code  tit.  10,  c. 
2,  as  amended  by  Laws  30th  Assem.  p.  59, 
c.  67,  providing  for  commissioners  to  take 
such  action,  is  noif  invalid  for  not  providing 
for  notice  thereof  to  owners.  Ross  v.  Wright 
County  Sup'rs  [Iowa]  104  N.  W.  506.  Wheth- 
er a  particular  lot  or  tract  of  land  is  spe- 
cially benefited  by  a  park,  parkway  or  boule- 
vard, is  ordinarily  a  question  of  fact  upon 
which  the  distance  of  the  land  from  the  im- 
provement would  have  a  bearing  (Hart  v. 
City  of  Omaha  [Neb.]  105  N.  W.  546),  but  a 
court  cannot  say  as  a  matter  of  law  that 
land  at  a  certain  distance  is  not  benefited 
(Id.)  Land  assessed  was  three-fourths  of  a 
mile  from  boulevard.     Id. 

20.  State  V.  District  Ct.  of  Ramsey  County 
[Minn.]  103  N.  W.  744.  A  property  owner  is 
not  entitled  to  a  jury  trial  to  determine 
the  question  of  benefits  in  cases  of  special 
taxation.  Harris  v.  People,  2x8  111.  439,  75 
N.  B.  1012. 

21.  It  cannot  be  said  that  a  sewer  is  of 
no  benefit  merely  because  a  sewer  already 
existed  where  the  old  one  was  a  temporary 
one  only,  and  the  new  one  became  a  per- 
manent part  of  the  entire  sewer  system  and 
displaced  the  old  one.  People  v.  Desmond, 
97  N.  T.  S.  795.  Abutting  owner  held  under 
deed  restricting  him  from  building  nearer 
than  20  feet  to  street  line  for  30  years. 
Held  condemnation  of  20  foot  strip  along 
the  street  to  widen  and  beautify  it  was  a 
benefit  to  the  land.  In  re  City  of  New  York, 
106  App.  Div.  31,  94  N.  Y.  S.  146.  Where 
houses  fronted  on  one  street  and  lots  were 
terraced  down  to  another  from  which  they 
were,  sometimes  reached,  the  improvement 
of  the  latter  street  was  of  some  benefit  to 
the  property.  Johnson  v.  Tacoma  [Wash.] 
82  P.  1092.  An  objection  by  an  abutting 
owner   to    a   sewer   assessment,    based   upon 


the  ground  that  the  sewer  is  not  available 
to  his  lots,  is  not  sustained  where  the  proof 
shows  that  the  lots  for  a  distance  of  from 
fifteen  to  fifty  feet  back  towards  their  rear 
are  on  a  level  with  the  grade  of  the  street 
in  which  the  sewer  Is  built,  from  which  point 
they  descend  from  fifty  to  sixty  feet  to  a 
river  bounding  them  on  the  rear,  and  the 
sewer  is  from  fifteen  to  seventeen  feet  be- 
low the  surface  of  the  street,  and  it  also  ap- 
pears that  with  respect  to  several  of  the  lots 
the  houses  and  improvements  thereon  are 
so  built  as  to  permit  the  carrying  off  of 
sewerage  from  cellar  levels  through  such 
sewer.  Hildebrand  v.  Toledo,  6  Ohio  C.  C. 
(N.  S.)  450.  A  street  assessment  cannot  be 
successfully  resisted  on  the  ground  of  lack 
of  benefits  because  the  trafilc  upon  the  street 
is  too  heavy  for  an  improvement  of  the  kind 
made.  Herman  v.  Columbus,  3  Ohio  N.  P. 
(N.  S.)    216. 

22.  The  action  of  municipal  authorities  in 
making  assessment  for  local  improvements 
is  not  subject  to  review  by  the  courts. 
Price  V.  Toledo,  4  Ohio  C.  C.  (N.  S.)  57,  25 
Ohio  C.  C.  617.  The  judgment  of  a  board  of 
public  works  as  to  .what  property  is  bene- 
fited by  an  improvement,  and  the  extent  of 
such  benefit,  is  final  and  conclusive  and  will 
not  be  interfered  with  by  the  courts.  State 
V.  District  Ct.  of  Ramsey  County  [Minn.]  103 
N.  W.  744.  The  fixing  of  the  limits  of  a  dis- 
trict to  be  taxed  is  not  a  judicial  function, 
and  courts  will  not  interfere  with  the  action 
of  statutory  authorities  in  the  matter  except 
to  correct  palpable  violations  of  the  consti- 
tution or  charter.  Spreading  a  paving  as- 
sessment one  block  west  and  two  blocks 
east  of  street  paved  held  not  so  unreason- 
able or  unjust  as  to  warrant  judicial  inter- 
ference, considering  the  section  which  "would 
necessarily  use  the  street.  Id.  Where  a 
grass  plot  extended  some  distance  down  the 
center  of  a  street,  and  the  street  on  only  one 
side  of  the  plot  was  improved,  the  assess- 
ment of  property  on  both  sides  of  the  street 
by  the  front  foot  was  not  so  erroneous  as 
to  Justify  interference  by  the  court  on  cer- 
tiorari. In  re  Phelps,  110  App.  Div.  69,  96 
N.  Y.  S.  862.  Where  the  assessor  has  deter- 
mined a  sewer  assessment  district,  all  prop- 
erty therein  will  be  considered  as  benefited 
as  least  to  some  extent.  People  v.  Reis,  109 
App.  Div.   748,  96  N.  T.  S.  597. 

23.  Bush  V.  Peoria,  215  111.  515,  74  N.  E. 
797. 

24.  Though  village  board  may  determine 
what  property  is  benefited  by  a  special  tax 
by  providing  for  payment  of  the  cost  by 
special  assessment,  whether  an  ordinance  !s 
unreasonable  or  oppressive  is  a  question  up- 
on which  the  courts  will  pass.  Harris  v. 
People,  218  111.  439,  76  N.  B.  1012. 

25.  Where  report  of  commissioners  in 
street  opening  proceedings  afiSrmatively 
shows  that  property  not  taken  has  been  as- 
sessed more  than  one-half  its  value,  contrary 
to  charter  of  Greater  New  York  §  980,  a  re- 
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conferred  by  an  improvement,  land  is  to  be  considered  in  its  general  relations  and 
apart  from  its  particular  use.^°  Thus,  a  lot  used  for  railroad  purposes  may  be  as- 
sessed for  grading,  curbing,  and  paving.^'  Property  may  be  benefited  though  it  does 
not  abut  upon  the  street  improved.^'  Whether  particular  property  is  assessable  may 
depend  upon  the  terms  of  the  statute"'  or  ordinance'"  as  applied  to  the  property  in 
question.  * 

No  property  benefited  is  exempt  from  assessment  unless  expressly  made  so  by 
law,'^  and  a  city  has  no  power  to  release  a  property  owner  from  liability  for  future 
improvements.''' 

The  equipment  of  public  service  corporations  in  streets  within  an  assessment 
district,  and  the  rights,  privileges,  and  franchises  of  such  corporations,  under  which 
they  so  use  the  streets,  are  not  subject  to  assessment  for  improvements^'  in  the  ab- 


cital  of  the  report  to  the  contrary  is  not  con- 
clusive. In  re  City  of  New  York,  103  App. 
Div.  496,  93  N.  T.  S.  84. 

26.  Louisville  &  N.  R.  Co.  v.  Barber  J^s- 
phalt  Pav.  Co.,  197  U.  S.  430,  49  Law.  Ed.  819. 
Particular  use  made  oL  property  by  lessee 
is  immaterial  in  determining  benefits  from 
a  street  improvement.  Assessment  on  land 
leased  by  defendant  and  used  as  a  public 
resort  held  not  in  excess  of  benefits.  Chica- 
go Union  Traction  Co.  v.  Chicago,  215  111. 
410,   74  N.  E.    449. 

27.  Notwithstanding  a  claim  that  it  Is  to 
be  used  in  the  future  for  such  purposes  and 
that  no  benefit  will  result  to  it.  Louisville 
&  N.  K.  Co.  v.  Barber  Asphalt  Pav.  Co.,  197 
tJ.  S.  430,  49  Law.  Ed.  819. 

Contra:  Railroad  lands  necessary  for 
railroad  purposes  used  exclusively  for  such 
purposes  and  devoted  permanently  thereto 
are  not  so  benefited  by  a  paving  of  the  street 
upon  which  they  abut  as  to  justify  an  as- 
sessment of  benefits.  Naug-atuck  R.  Co.  v. 
Waterbury   [Conn.]    61   A.   474. 

28.  Under  Laws  1903,  p.  241,  c.  129,  assess- 
ments for  the  extension  of  a  street  may  be 
levied  upon  property  which  is  not  "contig- 
uous." to  the  improvement.  In  re  Westlake 
Ave.  [Wash.]  82  P.  279.  Property  may  be 
assessed  for  street  taving,  though  it  does 
not  abut  on  the  street  paved,  if  it  is  pres- 
ently specially  benefited.  Roberts  v.  Evans- 
ton,  218  111.   296,  75  N.  B.  923. 

29.  Under  Laws  1901,  p.  229,  c.  113,  §  1, 
providing  for  the  assessment  of  abutting 
property  to  the  center  of  the  block,  where  a 
street  improved  does  not  intersect  another  at 
right  angles,  and  a  corner  lot  only  corners 
on  the  street  improved,  that  portion  of 
such  lot  extending  to  the  middle  of  the  block 
is  nevertheless  assessable.  Felt  v.  Ballard, 
38  Wash.  300,  80  P.  532.  Under  St.  1891,  p. 
204,  c.  147,  §  7,  subds.  11,  8,  7,  where  two 
subdivision  streets  terminate  on  an  improved 
street,  the  half  of  the  improvement  opposite 
the  streets  terminating  upon  it  is  properly 
charged  to  property  fronting  on  the  subdivi- 
sion streets.  San  Francisco  Pav.  Co.  v.  Du- 
bois [Cal.  App.]  83  P.  72.  An  assessment 
does  not  cease  to  be  a  single  assessment  be- 
cause made  on  lands  including  property  not 
on  the  street  Improved.     Id. 

30.  Where  the  opening  of  a  part  of  a 
street  on  a  new  location,  the  widening  of 
the  existing  part  of  the  street,  and  the  grad- 
ing of  the  whole,  were  treated  as  one  pro- 


ceeding, there  being  but  one  ordinance  and 
one  contract,  an  assessment  "was  properly 
based  upon  the  entire  improvement.  In  re 
Wilmington  Ave.  [Pa.]   62  A.  848. 

31.  City  property  is  subject  to  sewer  as- 
sessments. People. v.  Reis,  109  App.  Div.  748, 
96  N.  T.  S.  597. 

School  property,  not  a  part  of  section  16, 
nor  acquired  with  funds  derived  therefrom, 
held  subject  to  assessment  for  street  improve- 
ment. Board  of  Education  of  Chicago  v.  Peo- 
ple, 219  111.  83,  76  N.  B.  75.  The  separation  of 
school  funds  under  the  new  school  code, 
making  it  possible  to  distinguish  the  trust 
from  the  contingent  fund,  will  not  have  the 
effect  of  rendering  valid  an  assessment 
against  school  property  for  a  street  improve- 
ment where  the  levy  was  made  prior  to 
the  passage'  of  the  school  code,  whatever 
may  be  its  effect  as  to  such  levies  made 
subsequent  thereto.  Board  of  Education  of 
Columbus  V.  Rowland,  3  Ohio  N.  P.  (N.  S.) 
122.  School  property  is  not  rendered  liable 
to  assessment  for  a  street  improvement  by 
reason  of  the  fact  that  with  knowledge 
that, the  property  was  not  liable  to  assess- 
ment the  school  board  petitioned  for  the  im- 
provement (Id.),  but  where"  the  lien  of  an 
assessment  for  a  street  improvement  has  al- 
ready attached,  it  will  not  be  defeated  by  the 
subsequent  purchase  of  the  property  by  a 
school  board  (Id.). 

Voluntary  grantors:  In  NeT7  York  a  vol- 
untary conveyance,  in  order  to  exempt  the 
owner's  remaining  property  in  street  open- 
ing proceedings,  may  be  made  at  any  time, 
or  at  least  before  the  appointment  of  com- 
missioners. Westminster  Heights  Co.  v.  De- 
lany,  107  App.  Div.  577,  95  N.  Y.  S.  247.  An 
owner  who  has  made  a'voluntary  conveyance 
for  a  street  is  not  entitled  to  have  his  proper- 
ty entirely  excluded  from  the  proceedings, 
since  it  is  liable,  or  may  be,  for  a  share  of 
awards  that  may  be  made  for  buildings 
taken  in  opening  the  residue  of  the  street. 
In  re  Avenue  L  in  City  of  New  York,  107  App. 
Div.  581,  95  N.  Y.  S.  245.  Consolidation  Act 
§  971  exempts  from  assessment  for  a  street 
opening  lands  of  a  donor  who  has  given  land 
to  the  city  for  the  street.  Held,  lands  of 
others  not  acquired  from  the  donor  are  not 
thereby  exempted.  In  re  City  of  New  York 
103  App;  Div.  496,  93  N.  Y.  S.  84. 

See  4  C.  L.  1146,  for  note  on  applicability 
of  exemptions  to  local  assessnients. 

sa.     Contract  whereby  land  was  deeded  to 
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sence  o?  statute  or  charter  provisions  imposing  such  liability.  Street  railway  cor- 
porations are,  however,  commonly  required  to  bear  the  cost  of  improving  the  por- 
tion of  streets  used  by  them,'*  and  the  right  to  do  so  cannot  be  contracted  away  by  a 
municipality.""  A  statute  granting  to  a  corporation  immunity  from  contribution  to 
the  expense  of  street  improvements  does  not  constitute  a  contract  but  merely  a  privi- 
lege revocable  by  subsequent  legislation.'*  Such  a  privilege  does  not  pass  to  a  suc- 
cessor in  interest  of  the  corporation  to  which  it  was  granted.'' 

(§8)  D.  Procedure  for  authorization,  levy,  and  confirmation  of  assessments.'^ 
— The  power  to  levy  special  assessments  must  be  exercised  in  the  manner  prescribed 
by  law.'°  Thus,  the  various  steps  must  be  taken  in  the  manner,*"  at  the  time,*^  and 
by  the  oflScers*''  designated  by  the  law. 


city  for  street,  and  city  agreed  to  release 
grantor  and  remainder  of  land  from  liability 
for  cost  of  extending  or  maintaining  street, 
held  ultra  vires  and  void.  Pittsburgh,  etc., 
K.    Co.    V.   Oglesby    [Ind.]    76   N.   E.    165. 

33.  In  re  West  Farms  Road  in  City  of 
New  York,  47  Misc.  216,  95  N.  T.  S.  894.  A 
street  railway  corporation  cannot  be  assess- 
ed for  the  widening  of  a  street  merely  be- 
cause it  occupies  the  street  with  its  tracks. 
Greater  New  Tork  Charter  I  980  does  not 
authorize  such  assessment.  In  re  East  133d 
St.,  95  N.  Y.  S.  76.  Street  railway,  electric 
light,  telephone,  and  gas  companies  cannot 
be  assessed  for  widening  streets  in  which 
they  maintain  equipment.  In  re  Anthony 
Ave.,  46  Misc.  525,  95  N.  Y.  S.  77.  Under  Act 
May  16,  1891,  P.  L.  75,  assessments  for  bene- 
fits can  be  levied  only  on  abutting  property. 
They  cannot  be  levied  against  owners  per- 
sonally, or  against  a  street  railway  company 
occupying  streets  or  against  its  tracks  in 
the  streets.  Harriott  Ave.,  24  Pa.  Super.  Ct. 
B97. 

34.  Laws  1890,  p.  1112,  c.  865,  5  98,  as 
amended  by  Laws  1892,  p.  1404,  c.  676,  re- 
quiring street  railways  to  pave  portion  of 
streets  used  by  them  is  an  exercise  of  the 
taxing  power.  City  of  Rochester  v.  Roches- 
ter R.  Co.,  182  N.  Y.  99,  74  N.  E.  953.  An 
ordinance  granting  a  franchise  and  requiring 
the  grantee,  a  street  railway  corporation, 
to  place  strips  of  lumber  along  the  rails 
does  not  require  It  to  pave  such  streets; 
hence  Code  5  834,  requiring  the  corporation 
to  pave  a  portion  of  the  streets  used  by  it, 
applies.  Marshalltown  Light,  Power  &  R. 
Co.  v.  Marshalltown,  127  Iowa  637,  103  N.  W. 
1005.  Under  an  ordinance  granting  a  street 
railway  franchise  containing  a  provision 
that  if  on  said  street  a  pavement  has  al- 
ready been  laid  and  an  assessment  therefor 
placed  on  the  tax  duplicate,  and  that  said 
company  shall  pay  to  the  city  such  propor- 
tion of  the  assessment  for  said  improvement 
as  the  space  occupied  by  its  tracks,  and  one 
foot  on  the  outside  of  the  outer  rails  thereof 
bears  to  the  entire  width  of  the  improved 
railway,  held  that  the  railway  company  Is 
bound  by  Its  contract  to  pay  said  pro- 
portion of  the  assessments  made  and 
levied  upon  the  feet  front  of  the  abutting 
property,  and  cannot  defend  upon  any 
of  the  grounds  that  would  have  been 
available  to  abutting  lot  owners,  or  to  the 
company  if  not  bound  by  such  contract  obli- 
gations.    Urbana,  M.  &  C.  R.  Co.  v.  Columbus, 


3  Ohio  N.  P.  (N.  S.)  438.  In  determining 
the  width  of  an  improved  street  to  determine 
the  proportion  thereof  chargeable  against  a 
street  railrpad,  where  the  curb  on  each  side 
thereof  was  constructed  at  the  same  time  of 
said  improvement,  the  curb  is  a  part  of  the 
improved  roadway  and  should  be  computed. 
Urbana,  M.  &  C.  R.  Co.  v.  Columbus,  3  Ohio 
N.  P.  (N.  S.)  438.  An  ordinance  granting 
a  street  railway  company  the  use  of  cer- 
tain streets,  and  imposing  on  it  the  cost  of 
improving  the  portion  of  the  streets  occu- 
pied by  it,  held  to  apply  not  only  to  the 
streets  enumerated  in  the  ordinance  but  all 
streets  occupied  by  it  and  thereafter  im- 
proved. City  of  McKeesport  v.  Pittsburg, 
etc.,    R.    Co.    [Pa.]    62   A.    1075. 

35.  City  of  Rochester  v.  Rochester  R.  Co., 
182  N.   Y.    99,  74  N.   B.   953. 

36.  City  of  Rochester  v.  Rochester  R.  Co., 
182  N.  Y.  99,  74  N.  E.  953.  Code  §  834,  re- 
quiring street  railways  to  pave  a  portion 
of  streets  occupied  by  tracks,  is  not  objec- 
tionable as  impairing  a  contract  obligation 
when  applied  to  a  corporation  granted  a 
franchise,  prior  to  the  enactment  of  the 
statute,  which  purported  to  exempt  the  cor- 
poration from  liability  for  paving,  since 
Code  §  1619  makes  such  franchises  subject 
to  conditions.  Marshalltown  Light,  Power 
&  R.  Co.  V.  Marshalltown,  127  Iowa  637,  103 
N.  W.  1005. 

37.  City  of  Rochester  v.  Rochester  R.  Co., 
182  N.  Y.  99,  74  N.  E.  953. 

sa     See   4   C.   L.    1149,    1150. 

39.  Where  the  mode  of  exercising  the 
power  is  prescribed  it  must  be  followed,  and 
the  assessment  must  show  on  its  face  that 
it  was  made  according  to  the»  prescribed 
rule.  Blanchard  v.  Barre,  77  Vt.  420,  60  A. 
970.  Statutes  must  be  strictly  followed. 
Pittsburgh,  etc.,  R.  Co.  v.  Oglesby  [Ind.] 
76  N.  E.  165.  Act  May  15,  1901,  repealing 
portions  of  Barrett  law,  held  applicable  to 
subsequent  proceedings.  Id.  Local  Imp. 
Act  §  19,  requiring  an  affidavit  of  the  su- 
perintendent of  assessments  as  to  the  making 
and  filing  of  the  assessment  roll,  its  contents, 
etc.,  applies  only  to  improvements  involving 
the  taking  or  damaging  of  property,  and 
not  to  assessments  for  street  paving.  Rob- 
erts V.  Evanston,  218  111.  296,  75  N.  E.  923. 
Local  Imp.  Act  §  99,  provides  that  its  terms 
shall  control  proceedings  to  collect  instal- 
ments of  an  assessment  made  under  a  prior 
act.  Section  84  requires  the  board  to  certi- 
fy  the   cost    of    an    improvement    within    30 
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Assessment  roll  or  report.*^ — The  roll  or  report  must  properly  describe  the  land 
assessed.**  No  plat  need  be  filed  with  the  report  unless  the  statute  so  requires.*' 
Ordinarily  separate  tracts  of  land  should  be  separately  assessed,*"  unless  owned  and 
used  as  one  tract.*^ 

Confirmation  of  assessments.*^ — Statutes  giving  courts  power  to  pass  upon  dis- 
putes concerning  assessments,  and  to  correct  errors  and  inequalities,  are  not  uncon- 
stitutional as  conferring  legislative  powers  on  the  judiciary.*"  Judicial  confirmation 
is  required  in  some  states.  In  Illinois  the  county  court  has  Jurisdiction  of  the  pro- 
ceeding, and  has  power  therein  to  revise  and  correct  the  assessment  roll.'"     Notice 


days  after  its  completion  and  acceptance. 
Held  §  84  does  not  apply  where  an  improve- 
ment "was  completed  and  accepted  more  than 
30  days  before  it  became  effective.  Gage  v. 
People,   219   111.   424,  76  N.  E.    583. 

40.  Under  Bev.  St.  1899,  §  1498,  and  Acts 
1893,  p.  65,  "assessment  of  cost  must  be  by 
ordinance  after  completion  and  acceptance 
of  work.  City  of  Sedalia  v.  Donohue,  190  Mo. 
407,   89   S.  "W.    386. 

41.  A  tax  for  a  drainage  ditch  may  prop- 
erly be  levied  before  the  ■work  is  done.  Ross 
V.  Wright  County  Sup'rs  [Iowa]  104  N.  W. 
506.  In  Nebraska  It  is  the  duty  of  the  city 
council  to  provide  available  funds  with 
which  to  pay  for  street  intersections  before 
ordering  a  street  improvement.  But  failure 
to  provide  such  funds  is  not  ground  for  en- 
Joining  assessments  after  the  improvement 
is  finished  and  street  intersections  paid  for. 
Eddy   V.    Omaha    [Neb.]    103   ^.   W.    692. 

45!.  Under  city  act  of  March  24,  1897  (P.  L.. 
1S97,  p.  46),  §  48,  clause  3,  an  assessment 
for  a  street  improvement  may  be  levied  by 
the  common  council.  Tusting  v.  Asbury 
Park  [N.  J.  Law]  62  A.  183.  It  is  not  neces- 
sary that  the  ofHcer  making  the  assessment 
roll  should  be  appointed  by  the  court  or 
directed  by  order  of  the  court  to  make  the 
assessment.  Appointment  by  the  president 
of  the  board  of  local  improvements  is  sufli- 
cient.  Harrigan  v.  Jacksonville  [111.]  77  N. 
E.  85.  Common  council  made  assessment  on 
report  of  city  engineer  "without  reference  to 
city  commissioners  to  apportion  cost  In 
proportion  to  benefits  as  required  by  Laws 
1901,  p.  534,  c.  231.  Held,  assessment  void. 
Pittsburgh,  etc.,  R.  Co.  v.  Oglesby  [Ind.]  76 
N.  B.  165.  Local  improvement  act  of  1897 
Is  not  invalid  because  providing  for  superin- 
tendent of  assessments  to  apportion  cost  of 
Improvemerfts  between  city  and  property 
benefited,  nor  as  conferring  legislative  powers 
on  county  courts.  Citizens'  Sav.  Bank  & 
Trust  Co.  V.  Chicago,  215  111.  174,  74  N.  E.  115. 
That  town  Instead  of  selectmen  determined 
the  portion  of  sewer  cost  to  be  borne  by 
the  town  was  not  ground-  for  setting  aside 
the  assessment  where  the  amount  was  with- 
in the  statute.  Cheney  v.  Beverly,  188  Mass. 
81,  74  N.  E.  306. 

43.  See  4  C.  L.  1150. 

44.  Failure  of  the  engineer's  report  to 
properly  describe  the  lands  bordering  on 
the  improved  street  in  the  statutory  manner 
Invalidates  the  assessment  as  to  the  lands 
improperly  described.  Dunkirk  Land  Co.  v. 
Zehner  [Ind.  App.]  74  N.  E.  1099.  Descrip- 
tion of  property  in  assessment  roll,  delin- 
quent list,  and  application  for  Judgment  of 
sale  held  too  indefinite  to  sustain  a  Judgment 


of  sale.  People  v.  Colegrove,  218  111.  545, 
75  N.  E.  991. 

45.  No  plat  need  be  filed  with  an  assess- 
ment roll  for  street  paving,  hence,  failure  of 
a  plat  unnecessarily  filed  to  shO"w  lots  of  an 
objector  is  immaterial.  Roberts  v.  Evanston, 
218  111.  296,  75  N.  E.  923. 

4S,  Where  a  street  extension  divides  a 
tract  of  land  into  two  parcels,  such  parcels 
should  be  separately  assessed.  In  re  West- 
lake  Ave.  [Wash.]  82  P.  279.  Where  the 
statute  requires  assessments  to  be  made 
separately  against  each  tract  or  parcel  of 
ground  benefited,  an  assessment  for  a  gross 
sum  against  two  distinct  tracts  or  parcels, 
each  described  by  metes  and  bounds,  is  in- 
valid. •  Pittsburgh,  etc.,  R.  Co.  v.  Oglesby 
[Ind.]  76  N.  E.  165.  Under  Code  §  821,  re- 
quiring the  filing  of  a  plat  showing  owners' 
names  and  amount  assessed  against  each 
tract,  and  Acts  28th  Gen.  Assem.  p.  14,  c.  29, 
§  1,  that  assessments  must  not  exceed  25% 
of  th«  value  of  each  lot  or  tract,  lots  must 
be  separately  assessed  and  an  assessment 
of  several  as  one  tract  is  invalid,  though  the 
lots  are  used  and  owned  as  one  tract.  Stuts- 
man V.  Burlington,  127  Iowa  563,  103  N.  W. 
800. 

47.  Where  a  widow  owned  one  tract  of 
land  in  fee  and  had  a  dower  interest  in 
anotheifi  and  occupied  the  two  as  one  farm, 
an  assessment  of  all  the  land  as  one  parcel 
was  not  erroneous.  Parsons  v.  Grand  Rap- 
ids [Mich.]  12  Det.  Leg.  N.  507,  104  N.  W.  730. 
Under  Laws  1901,  p.  106,  §  41,  providing 
that  several  lots  or  parts  of  land  owned  and 
improved  as  one  parcel  may  be  assessed  as 
one  parcel,  it  will  be  presumed  In  the  ab- 
sence of  contrary  evidence  that  two  lots  as- 
sessed as  one  parcel  were  owned  and  im- 
proved as  one.  Ottis  v.  Sullivan,  219  111. 
365,  76  N.  E.  487.  Where  four  lots  were  de- 
scribed in  tax  bill  and  petition  to  enforce 
same  as  lots  2,  4,  6,  8,  the  additional  aver- 
ment of  their  total  frontage  was  not  equiva- 
lent to  an  allegation  that  they  were  used 
as  one  lot.  Barber  Asphalt  Co.  v.  Peck,  186 
Mo.  506,  85  S.  W.  387.  Where  only  one  of 
four  lots  in  one  tract  owned  by  the  same 
person  abutted  on  an  improved  street,  that 
lot  alone  was  properly  assessed,  there  being 
no  showing  that  the  lots  were  used  as  one 
tract,  the  lot  lines  being  disregarded.  Id. 
An  assessment  for  a  street  improvement  is 
enforceable,  though  the  amount  apportioned 
to  an  entire  tract  was  afterwards,  with  the 
consent  of  the  owner,  no  injustice  result- 
ing, placed  on  particular  lots  forming  a 
part  of  the  tract.  Bloch  v.  Godfrey  5  Ohio 
C.  C.   (N.  S.)   318. 

48.  See   4   C.   L.    1150. 
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of  application  for  judgment  of  confirmation  must  be  given/^  and  the  statutory  pro- 
cedure followed.'*^  The  objection  that  another  proceeding  for  the  same  improve- 
ment was  pending  at  the  time  a  proceeding  to  confirm  an  assessment  was  brought 
is  unavailable  where  the  record  shows  the  former  proceeding  was  dismissed.^*  Ob- 
jections to  ordinances  should  be  specific.'*  Leave  to  file  additional  objections  is 
properly  refused  when  no  good  reason  for  delay  in  filing  is  shown.'°  A  recom- 
mendation of  a  board  of  local  improvements,  presented  with  an  ordinance  to  a  coun- 
(jil,  -is  prima  facie  proof  that  the  preliminary  steps  have  been  taken.^°  The  intro- 
duction of  such  recommendation  in  a  proceeding  for  confirmation  of  an  assessment 
places  upon  an  objector  the  burden  of  proving  want  of  such  steps. '^^  The  assess- 
ment roll,  if  in  proper  form,  is  admissible  in  evidence."^'  The  superintendent  of  as- 
sessments cannot  be  called  to  impeach  his  report  that  he  had  investigated  the  district 
in  which  the  improvement  was  to  be  laid  in  accordance  with  law.^"  Opinion  evi- 
dence as  to  the  gross  amount  of  benefits  to  property  from  the  improvement  is  admis- 
sible.*" Judgments  confirming  assessments  are,  by  express  provision  of  statute  in  Illi- 
nois, several  judgments  as  to  each  piece  of  property."^  Hence,  alteration  of  the  assess- 
ment roll  as  filed  by  changing  thenumberof  a  lotinvalidates  a  judgment  confirming  the 
assessment,  as  to  the  lot  so  improperly  charged,^^but  does  not  invalidate  the  judgmentof 
confirmation  as  a  whole.®^  A  judgment  confirming  an  assessment  against  school 
property  cannot  be  collaterally  attacked  in  mandamus  proceedings  to  compel  payment 
by  school  authorities.**  A  verdict  that  property  of  objectors  is  not  assessed  more 
than  it  will  be  benefited,  nor  more  than  its  proportionate  share  of  the  cost,  is  suffi- 
cient, though  it  does  not  find  that  the  property  was  specially  benefited."'  In  New 
Jersey,  when  the  circuit  court  has  once  confirmed  a  report  of  commissioners  of  ad- 
justment, it  cannot  subsequently  modify  or  amend  its  order  of  confirmation.*" 


49.  In  re  Westlake  Ave.  IWash.]  82  P.  279. 

50.  County  court  has  power  to  revise 
and  correct  the  assessment  roll  and  to 
change  and  modify  the  distribution  of  the 
total  cost  between  the  public  and  the  proper- 
ty benefited,  and  on  this  last  question  its 
decision  is  conclusive.  Local  Imp.  Act  1897, 
I  47.  Berdel  v.  Chicago,  217  111.  429,  75  N. 
E.  386.  The  court  has  power  to  correct  the 
description  of  property  assessed  and  to 
confirm  the  assessment  as  corrected,  no 
request  for  a  re-reference  of  the  roll  to 
the  superintendent  having  been  made.  Con- 
necticut Mut.  Life  Ins.  Co.  v.  Chicago,  217 
111.  352,  75  N.  E.  365. 

51.  Notice  is  essential  to  give  the  court 
Jurisdiction,  and  want  of  it,  appearing  on 
the  face  of  the  record,  may  be  shown  to 
defeat  an  application  for  judgment  of  sale. 
PhiUips  V.  People,  218  111.  450,  75  N.  B.  1016. 

52.  Local  Imp.  Act  §  41,  requires  an  afHda- 
vit  to  show  compliance  with  the  terms  of 
that  section  only,  not  with  §§  38  and  39  as 
well.  Conway  v.  Chicago,  219  111.  295,  7  6  N. 
B.  384.  Amended  afBdavit,  after  the  hearing, 
showing  compliance  with  statute  (Local  Imp. 
Act  §  41),  held  sufBcient,  it  not  being  neces- 
sary for  the  affidavit  to  show  compliance 
with  §§  38,  39.  "Washington  Park  Club  v. 
Chicago.  219   111.   323,   76   N.  E.    383. 

53.  Gage  v.  Chicago,  216  111.  107,  74  N.  E. 
726. 

54.  Where  objection  was  that  ordinance 
"does  not  specify  the  nature,  character,  lo- 
cality and  description"  of  the  improvement, 


it  was  too  general,  but  it  was  reviewed,  no 
objection  to  it  being  raised.  Close  v.  Chica- 
go.  217  111.   216,  75  N.  B.  479. 

55.  McLennan  v.  Chicago,  218  HI.  62,  75 
N.  E.  762. 

50.  Guyer  v.  Rock  Island,  215  111  144,  74 
N.    E.    105. 

57.  Proof  held  not  to  overcome  prima 
facie  case  for  validity  of  assessment.  Guyer 
V.  City  of  Rock  Island,  215  111.  144,  74  N. 
E.  105.  Objector  must  prove  want  of  a 
proper  notice  of  the  public  hearing.  Harri- 
gan  V.   Jacksonville    [111.]    77  N.   E.   85. 

58.  Objection  to  assessment  roll  as  evi- 
dence on  the  ground  that  compliance  with 
Local  Imp.  Act  §  41  was  not  shown,  properly 
overruled  where  affidavits  "were  attached 
and  were  not  shown  to  be  insufficient.  Mc- 
Lennon  v.  Chicago,   218  111.   62,    75   N.    E.   762. 

59.  Washington  Park  Club  v.  Chicago,  219 
111.   323,  76  N.  E.   383. 

60.  Johnson  v.  Tacoma  [Wash.]  82  P.  1092. 

61.  4  Starr  &  C.  Ann.  St.  1902,  p.  182,  c. 
24,  5  56.  Gage  V.  Chicago,  216  111.  107,  74 
N.    B.    726. 

62.  63.  Gage  v.  Chicago,  216  HI.  107,  74 
N.   B.    726. 

64.  Bo.ard  of  Education  ot  Chicago  v. 
People,  219  111.  83,  76  N.  E.   75. 

65.  Local  Imp.  Act  §  49.  McLennon  v. 
Chicago,   218  111.   62,   75   N.   B.    762. 

66.  Order  of  court  striking  out  addition- 
al assessments,  after  its  order  of  confirma- 
tion, held  void.  Borough  of  Rutherford  v. 
Maginnis    [N.    J.    Law]    60   A.   1125. 
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(§  8)  H.  Reassessments  and  additional  assessments." — ^A  reassessment  is 
commonly  authorized  where  the  original  assessment  has  been  held  invalid  and  set 
aside.'*  Snch  reassessments  are  legaP"  if,  in  the  making  of  them,  the 
statutory  procedure  is  followed.™  The  purpose  of  such  reassessment  proceedings  is 
only  to  supplement  the  original  proceeding.''^  A  legal  reassessment  is  therefore  ef- 
fective not  only  to  secure  a  valid  assessment  of  beneiits,  but  also  to  reach  back  and 
validate  the  warrants,  so  far  at  least  as  the  reassessed  benefits  are  sufficient  for  that 
purpose.'^  A  reassessment  district  may  include  property  not  included  in  the  orig- 
inal district.'^'  In  a  proceeding  for  a  new  assessment,  whether  the  original  pro- 
ceeding is  still  pending  is  a  question  of  fact.^*  Property  owners  who  have  paid  an 
original  assessment  are  entitled  to  object  to  a  reassessment  on  the  ground  that  prop- 
erty formerly  assessed  has  been  arbitrarily  reassessed  at  a  lower  rate,''  and  such  ob- 
jection, if  sustained,  is  fatal.'"  Where  an  assessment  has  been  set  aside  on  appeal, 
and  the  original  petition  dismissed  by  the  county  court,  the  dismissal  is  not  res  ju- 
dicata in  a  proceeding  to  confirm  the  new  assessment.'' 

A  supplemental  assessment  is  sometimes  provided  for  to  cover  a  deficiency.'* 
A  commissioner's  estimate  of  a  deficiency,  approved  by  town  trustees,  is  prima  facie 
proof  of  the  amount  of  the  deficiency."  The  cost  of  collecting  and  disbursing  as- 
sessments,^" and  interest  which  accrued  upon  vouchers  in  the  hands  of  the  con- 
tractor, when  there  was  no  money  in  the  treasury  to  pay  the  vouchers  or  interest,**- 
are  proper  charges  for  a  supplemental  assessment     Where  an  assessment  is  confirm- 


67.     See   i  C.  L.   1151. 

es.  Where  an  ordinance  has  been  held 
defective  but  not  void,  and  a  judgment  con- 
firming- an  assessment  reversed  and  the 
petition  dismissed,  the  assessment  has  been 
set  aside  and  a  ne-w  one  may  be  made, 
under  Local  Imp.  Act,  §  46.  Goodrich  v. 
Chicago,  218  111.  18,  75  N.  B.  805.  Where 
an  assessment  -was  confirmed  Oct.  7,  1896, 
and  the  Judgment  reversed  April  21,  1898, 
a  petition  for  a  ne-sv  assessment  -was  govern- 
ed by  the  act  of  1872,  and  not  by  that  of 
1897.  Goodrich  v.  Chicago,  218  111.  18,  75  N. 
E.  805. 

69.  A  reassessment,  under  Portland  City 
Charter  §  400,  -where  the  original  assess- 
ment has  been  held  Invalid,  cannot  be  re- 
garded .as  an  effort  to  raise  money  by 
taxation  for  private  purposes,  that  is  for 
the  contractors,  in  violation  of  Const,  art. 
11,  §  9.  Duni-way  v.  Portland  [Or.]  81  P. 
945.  Reassessments  by  the  board  of  pub- 
lic -works  under  the  St.  Paul  charter  are 
valid,  not-withstanding  jurisdictional  de- 
fects In  the  original  proceedings.  The 
power  of  such  board  is  not  affected  by  the 
1S98  amendment  to  art.  4,  §  36,  of  the  con- 
stitution requiring  a  legislative  body  to  be 
a  feature  of  home  rule  charters.  State  v. 
District  Ct.  of  Ramsey  County  [Minn.]  106  N. 
W.    306. 

70.  Failure  of  the  city  auditor  to  give 
abutting  owners  personal  notice  of  a  re- 
assessment, under  Charter,  §  400,  is  not 
fatal  to  the  reassessment  where  proper  and 
sufficient  notice  is  published.  Duniway  v. 
Portland  [Or.]  81  P.  945.  Notice  need  not 
be  given  or  a  hearing  accorded  abutting 
property  owners  prior  to  a  resolution  di- 
recting the  ciiy  auditor  to  prepare  a  pre- 
liminary    reassessment,     since    the     charter 


(Portland  City  Charter,  5  400)  does  not  re- 
quire such  notice  or  hearing.  Id.  The  de- 
cision of  the  city  council  that  objections  to 
a  reassessment,  under  Portland  City  Charter. 
§  400,  are  invalid,  is  conclusive  as  against 
collateral  attack,  where  no  fraud  in  the  pro- 
ceedings  is   shown.     Id. 

n,  73.  Duniway  v.  Portland  [Or.]  81  P. 
945. 

73.  The  St  Paul  board  of  public  works 
has  authority,  in  making  a  reassessment, 
under  Charter,  tit.  111^  §  57,  to  establish  a 
new  district  and  include  therein  all  property 
benefited,  whether  embraced  in  the  orig- 
inal district  or  not.  State  v.  District  Ct. 
of  Ramsey  County  [Minn.]   104  N.  W.  553. 

74.  Cratty  v.  Chicago,  217  111.  453,  75  N. 
E.   343. 

7.->.  State  V.  District  Ct.  of  Ramsey  Coun- 
ty [Minn.]   104  N.  W.   553. 

76.  Where,  after  certain  property  owners 
had  paid,  and  others  had  refused  to  pay, 
their  assessments,  a  reassessment  was  made 
which  excluded  from  the  new  district  prop- 
erty on  which  assessments  had  been  paid, 
but  included  that  on  which  assessments  had 
not  been  paid,  and  some  additional  property, 
and  the  new  assessment  on  property  former- 
ly assessed  was  less  than  the  old  assess- 
ment by  $1.25  per  front  foot,  without  regard 
lo  bfnefit,  the  deficiency  being  made  up  by 
assessments  on  the  additional  property,  tho 
assessment  was  arbitrary  and  void.  State 
V.  District  Ct.  of  Ramsey  County  [Minn.] 
104  N.  W.  553. 

77.  Goodrich  v.  Chicago,  218  111.  18,  76  N. 
K   805. 

78.  In  the  absence  of  contrary  proof  It 
will  be  presumed  that  an  improvement  ordi- 
nance was  broad  enough  to  Include  catch 
basins  and  extras,  and  that  the  cost  thereof 
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ed  after  being  reduced,  but  there  is  no  finding  that  the  property  has  been  assessed 
its  full  proportionate  share,  the  judgment  of  confirmation  is  not  conclusive  as  to  the 
rig  lit  to  make  the  supplemental  levy.*^  It  is  not  necessary  that  the  supplemental  as- 
sessment should  be  payable  in  more  than  one  instalment.^''  A  supplemental  assess- 
ment payable  in  one  payment  cannot  be  made  to  draw  interest,  though  the  original 
assessment,  payable  in  several  instalments,  provided  for  interest.*''  In  proceedings  for 
a  supplemental  assessment,  objectors  will  not  be  permitted  to  attack  the  sufiieiency 
of  the  ordinance  for  the  original  assessment.*^ 

(§8)  F.  Matwrity,  obligation,  and  lien  of  assessments.^'^ — Whether  assess- 
ments shall  be  payable  in  instalments  is  for  the  legislative  body  of  the  municipality.*'' 
Interest  may  be  required  on  deferred  instalments,**  the  rate  of  which  may  be  fixed 
by  the  legislature.*"  An  assessment  against  a  municipality  for  public  improvements 
draws  interest  the  same  as  assessments  against  private  owners.*"^ 

The  lien  of  a  municipal  claim  being  statutory',  its  validity,  duration,  and  extent 
are  wholly  dependent  upon  compliance  with  the  statute. "^  The  lien  of  general  taxes 
is  superior  to  the  lien  of  a  local  assessment,  though  the  latter  is  payable  in  instal- 
ments some  of  which  have  not  matured."^  In  Indiana,  if  lots-  primarily  liable  for 
a  street  improvement  prove  insuJicient  to  meet  the  assessment,  the  statute  fixes  a 
lien  upon  lots  secondarily  liable  without  a  separate  assessment.'^  An  apportion- 
ment  warrant  issued  by  mistake  against  the  wrong  person  does  not  create  a  lien."' 
Where  the  holder  of  such  warrant  has  a  right  to  have  it  corrected  by  the  city  council 
within  a  certain  time,  failure  to  take  such  action  within  the  time  allowed  bars  his 
rights  against  the  true  owner."* 


may  properly  be  included  in  a  supplemental 
assessment  to  cover  a  deficiency.  Town  of 
Cicero  v.    Slcinner    [HI.]    77  N.   E.    137. 

79,  SO,  SI,  82.  Town  of  Cicero  v.  Skinner 
[Tll.]    77   N.   E.   1J7. 

US.  Conway  v.  Chicago,  219  111.  295,  76  N. 
B.    384. 

84.  Provision  for  Interest  does  not,  how- 
ever, render  entire  assessment  invalid. 
Conway  v.  Chicago,  219  111.  295,  76  N.  B. 
3S4. 

85.  Conway  v.  Chicago,  219  111.  295,  76  N. 
E.   384. 

86.  See   4  C.   L.   1154. 

87.  Under  Kurd's  Rev.  St.  1893,  p.  276, 
whether  an  assessment  shall  he  payable  in 
one  or  more  than  one  installment  is  a 
Question  for  the  legislative  body.  Good- 
rich V.  Chicago,   218  111.   18,  75  N.  B.  805. 

88.  The  personal  rights  of  a  property 
owner  are  not  infringed  by  a  statute  re- 
quiring the  payment  of  interest  on  deferred 
Instalments  of  street  improvement  assess- 
ments when  it  is  optional  with  him  to  pay 
the    entire    assessment    at    any    time.     Local 

'mprovement   Act   1897    (5    Starr    &    C.    Am. 
St.    1902,    p.    175),    §    42.     Gage    v.    Chicago, 

216  111.    107,    74   N.   E.   726. 

89.  Local  Imp.  Act  1897  Is  not  invalid  be- 
cause it  fixes  a  rate  of  interest  on  Instal- 
ments  of   assessments.     Hulbert   v.   Chicago, 

217  111.  286,  75  N.  E.  486. 

89a.  Special  assessment  vouchers  issued 
by  a  municipality  in  payment  of  a  local 
improvement  bear  interest  at  the  legal  rate. 
Citv  of  Chicago  v.  People,   116   111.   App.   564. 

90.  A  scire  facias  on  a  municipal  lien, 
Insufficient   to   support   a   judgment   because 

6   Curr.    Iiaw. — 74. 


defectively  served,  does  not  continue  the 
lien  beyond  the  time  of  its  expiration, 
hence  there  can  be  no  valid  judgment  on  an 
alias  scire  facias  issued  after  the  original 
lien  had  expired.  City  of  Philadelphia  v. 
Cooper,  212  Pa.  306,  61  A.  926.  Contra. 
Id.,  27  Pa.  Super.  Ct.  552.  Municipal  claim  for 
sewer  is  sufficient  -which  sets  out  size  of 
sewer,  material,  length  in  front  of  defend- 
ant's property,  price  per  foot,  length  and 
price  per  foot  of  house  connections,  and 
title  and  date  of  approval  of  ordinance  for 
work.  Brie  City  v.  Willis,  26  Pa.  Super.  Ct. 
459.  Neglect  of  prothonotary*  to  enter 
municipal  lien  for  assessment  in  mechanic's 
lien  docket,  and  to  keep  a  locality  index 
(Act  May  16,  1901,  P.  L.  224,  §^  26,  27)  does 
not  wholly  invalidate,  the  lien.  Id.  The 
act  of  June  4,  1901,  P.  L.  364,  does  not  ap- 
ply to  work  commenced  under  an  ordinance 
adopted  prior  to  the  statute.  Act  April  23, 
1889,  P.  L.  44,  applies,  and  under  it  a  claim 
filed  within  4  months  after  completion  of 
the  entire  work  is  sufficient  to  preserve  the 
lien,  notwithstanding  an  interruption  of  2 
years  in  the  work.  Tarentum  Borough  v. 
Moorhead,  26  Pa.  Super.  Ct.  273.  Under  Act 
June  4,  1901,  P.  L.  364,  which  repeals  Act 
March  22,  1869,  P.  L.  482,  municipal  liens 
have  no  priority  over  mortgages  created 
prior  to  the  passage  of  the  act.  Martin  v. 
Greenwood,   27  Pa.   Super.  Ct.   245. 

»1.     City  of  Ballard  v.  Ross,  38  "Wash.  209, 
80  P.  439. 

92.  Mullen    V.    Clifford    [Ind.    App.]    76    N. 
B.  1009. 

93.  Warrant    against    grantor    of    record 
owner   at   time    of   improvement   created   no 
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(§8)  G.  Payment  and  discharge.^^ — Where  a  sidewalk  assessment  is  paid  by 
a  lot  ownei",  who  thereafter  conveys,  and  the  city  then  annuls  the  order  for  a  walk 
and  repays  the  assessment  to  the  original  owner,  the  grantee  of  the  lot  is  not  entitled 
to  recover  the  amount  of  the  assessment  from  the  city."*  An  action  to  recover  an 
assessment  which  has  been  paid  and  afterwards  annulled  by  judgment  of  a  court,  un- 
der the  New  York  statute,  must  be  brought  within  six  years  after  the  accrual  of  the 
right  of  action."  In  Illinois,  a  property  owner  who  is  entitled  to  a  rebate  on  an 
assessment  paid  by  him  may  recover  the  same  in  an  action  of  assumpsit  against  the 
municipality  which  levied  and  collected  the  assessment.*'^ 

(§8)  H.  Enforcement  and  collection."^ — There  is  no  personal  liability  for 
assessments  unless  expressly  created  by  statute.^'  Collection  is  usually  by  enforce- 
ment of  the  lien  of  the  assessment  against  the  land.*  An  election  to  foreclose  a 
lien  upon  property  fronting  on  an  improved  street  does  not  work  an  estoppel  to  fore- 
close on  the  backlying  property,  where  the  property  fronting  on  the  improvement 
sold  for  less  than  the  assessment.^ 

Demand  and  notice.^ — Since  no  proceeding  to  enforce  such  lien  can  be  main- 
tained until  the  property  owner  is  in  default,*  it  must  appear  that  notice  of  delin- 
quency' or  a  demand  for  payment^  has  been  made  in  accordance  with  law.     A  regis- 


Hen.  Voris*  Ex'rs.  v.  Gallaher,  27  Ky.  L.  R. 
1001,    87   S.   W.   775. 

»4.  Holder's  rights  barred  after  5  years. 
Voris'  Ex'rs  v.  Gallalier,  27  Ky.  L..  R.  1001, 
87    S.  "W.   775. 

05.     See  4  C.  L.  1155. 

96.  Smith  V.  Minneapolis  [Minn.]  104  N. 
"W.   227. 

97.  Laws  1896,  c.  910,  providing  for  re- 
fundment of  annulled  assessment,  and  giv- 
ing a  right  of  action  after  a  year  if  not  re- 
funded, does  not  revive  a  cause  of  action 
already  barred.  Dennison  v.  New  York,  182 
N.   T.   24,   74  N.  B.   486. 

»7a.  City  of  Chicago  v.  Singer,  116  111. 
App.  559. 

»8.     See  4  C.  li  1156. 

99.  The  Rochester  charter  makes  special 
assessments  a  personal  obligation  and  gives 
a  right  of  action  for  their  recovery  in  ad- 
dition to  other  remedies.  It  also  provides 
for  the  addition  of  unpaid  assessments  to 
general  taxes.  Held  the  right  of  action  to 
recover  assessments  is  not  lost  by  adding 
them  to  the  general  taxes.  City  of  Roch- 
ester v.  Rochester  R.  Co.,  109  App.  Div.  638, 
96  N.  T.  S.  152. 

1.  County  court  has  jurisdiction  to  con- 
firm a  special  assessment  or  render  a  judg- 
ment of  tale  thereunder  at  a  probate  term. 
Local  Imp.  Act  §  51.  County  Court  Act  § 
5.  People  v.  Brown,  218  III.  375,  75  N.  B. 
989. 

2.  Cleveland,  etc.,  R.  Co.  v.  Porter  [Ind. 
App.]   74  N.  B.  260. 

3.  See  4  C.  L  1158. 

4.  Until  Local  Imp.  Act  §  84  has  been 
complied  with  by  filing  a  certificate  of  cost, 
so  that  the  excess  of  an  assessment  over 
the  cost,  if  any,  may  be  abated,  a  property 
owner  is  not  in  default,  and  an  application 
for  sale  cannot  be  maintained.  Gage  v. 
People,  219  111.  634,  76  N.  B.  834. 

5.  Clerk's  report  of  delinquency  of  side- 
walk assessment  need  not  be  under  city 
seal,  under  act  of  1875,  p.   64,  f   4.     Marshall 


v.  People,  219  111.  99,  76  N.  B.  70.  An 
ordinance  requiring  a  village  clerk  to  file 
his  report  of  delinquent  lands  with  the  coun- 
ty collector  by  a  certain  date  not  being  for 
the  benefit  of  the  property  owner,  a  filing 
of  such  report  at  a  later  day  is  not  fatal 
to  the  enforcement  of  the  assessment. 
Harris  v.  People,  218  111.  439,  75  N.  E.  1012. 
Kurd's  Rev.  St.  1903,  o.  120,  requiring  copy 
of  newspaper  in  which  delinquent  list  of 
lands  subject  to  special  assessments  is  pub- 
lished to  be  filed  as  part  of  records  of 
county  court,  is  mandatory,  and  must  be 
complied  "with  to  confer  jurisdiction  on  court 
to  render  judgment  against  property  as- 
sessed. Nowlin  V.  People,  216  111.  543,  75  N. 
E.  209.  Filing  such  copy,  with  publisher's 
certificate,  as  a  part  of  records  of  county 
clerk's  ofiice,  is  not  a  compliance  with  the 
statute.  Id.  The  notice  of  an  assessment 
required  to  be  shown  in  an  action  to  fore- 
close a  lien  (Burns'  Ann.  St.  1901,  §  3626a) 
may  be  either  verbal  or  written,  and  may  be 
given  by  any  person  interested  in  the  claim 
or  any  oflScer  charged  with  a  duty  in  con- 
nection with  the  making  or  collection  of  the 
assessment.  Ross  v.  Van  Natta,  164  Ind. 
557,   74  N.  B.  10. 

6.  Demand  for  payment  of  warrant 
shown  to  have  been  publicly  made  on 
premises  assessed  in  accordance  with  stat- 
ute. San  Francisco  Pav.  Co.  v.  Bgan,  146 
Cal.  635,  80  P.  1076.  Where  the  return  of  a 
warrant  is  signed  in  behalf  of  the  contract- 
or, by  the  person  who  made  the  demand, 
and  verified  by  his  oath,  St.  1885,  p.  155.  c. 
153  is  complied  with.  Id.  Sending  the 
warrant  of  a  nonresident  owner  by  regis- 
tered letter  Is  a  sufficient  demand  for  pay- 
ment; a  personal  demand  is  not  necessary. 
Marshall  v.  People,  219  111.  99,  76  N.  B.  70. 
Though  a  tax  warrant  is  void  in  so  far  as  it 
authorizes  the  street  commissioner  to  make 
the  amount  of  the  tax  out  of  the  chattels 
of  the  property  owner,  it  is  sufficient  to 
give  the  commissioner  authority  to   make  a 
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tered  owner  of  property  assessed  must  be  given  notice  or  be  made  a  partyJ  An 
unregistered  owner  is  bound  by  an  otherwise  valid  proceeding,  though  he  had  no  no- 
tice.' 

Pleading  and  proof. ^ — In  a  proceeding  to  enforce  the  lien  of  an  assessment,  the 
complaint  need  only  allege  the  facts  necessary  to  make  a  prima  facie  case  of  lia- 
bility.^" Matters  of  defense  must  be  set  out  in  the  answer.^^  If  fraud  is  relied 
upon,  the  facts  claimed  to  constitute  it  must  be  set  out.^^ 

Where  the  statute  provides  that  the  issuance  of  bonds  shall  be  prima  facie  proof 
of  the  regularity  of  proceedings,  the  efEect  is  only  to  change  the  burden  of  proof ;  it 
has  no  curative  effect  where  the  record  is  produced  and  irregularities  appear  there- 
from.^* Upon  application  for  judgment  and  order  of  sale  in  Illinois,  the  collector's 
report  with  proof  of  publication  thereof  and  notice  of  application  for  judgment  make 
a  prima  facie  case.^*  A  suit  on  a  tax  bill,  in  Missouri,  should  be  in  the  name  of 
the  state  to  the  use  of  the  person  to  whom  it  is  issued.^"  A  tax  bill  is  prima  facie 
proof  of  the  regularity  of  the  proceedings.^" 

Defenses}'' — Mere  irregularities,  not  shown  to  have  been  prejudicial,  do  not  con- 
stitute a  defense.^'     Partial  illegality  of  an  assessment  is  no  defense  where  the  il- 


valld  demand  for  payment.  Id.  Where  no 
other  sufBcient  demand  has  been  made  up- 
on a  special  tax  bin,  bringing  of  suit 
thereon  is  a  demand,  and  starts  the  running 
of  the  penalty  for  failure  to  pay.  Under 
St.  Louis  Charter,  art.  6,  §§  24,  25.  Barber 
Asphalt  Pav.  Co.  v.  Peck,  186  Mo.  506,  86 
S.    W.    387. 

7.  Where  the  registered  owner  of  prop- 
erty was  not  made  a  party  to  lien  proceed- 
ings, he  was  not  bound  by  a  Judgment 
against  the  property.  Philadelphia  v.  Nell, 
25  Pa.  Super.  Ct.    347. 

8.  An  owner  who  has  not  registered  his 
title  is  not  entitled  to  notice,  or  to  be  made 
a  party  to  proceedings  to  enforce  a  lien  it 
the  property  is  sufficiently  identified.  A 
judgment  and  sale  of  the  property  is  bind- 
ing as  against  one  who  registers  subse- 
quently. Philadelphia  v.  Peyton,  25  Pa. 
Super.   Ct.    350. 

9.  See  4  C.  L.  1158. 

10.  Where  a  complaint  In  an  action  to 
foreclose  the  lien  of  an  assessment  alleges 
the  facts  necessary  under  the  statute  to 
make  a  prima  facie  case,  and  these  allega- 
tions are  not  denied,  plaintift  need  not  make 
formal  proof  thereof.  Raisch  v.  Hilde- 
brandt,  146  Cal.  721,  81  P.  21.  Complaint  in  ac- 
tion to  foreclose  assessment  lien,  alleging 
that  "more  than  10  days  before  the  bringing 
of  this  suit  the  plaintiffs  notified  said  de- 
fendant in  writing  of  said  assessment  and 
the  amount  thereof,  with  interest,  and 
where  the  same  was  payable,"  held  to  al- 
lege sufficient  notice  under  Acts  1901,  c. 
170.  Low  V.  Dallas  [Ind.]  75  N.  E.  822.  The 
complaint  need  not  set  out  in  detail  the 
taking  of  every  step  In  the  proceedings 
creating  the  lien.  Thus,  it  need  not  be  al- 
leged that  orders  and  resolutions  were 
made  a  part  of  town  records.  Id.  In  a 
petition  to  enforce  an  assessment  lien,  a 
general  allegation  of  the  passage  of  the 
ordinance  for  the  improvement  is  sufficient. 
Petition  need  not  allege  tliat  ordinance  was 
twice  publicly  read  and  passed  at  two  ses- 
sions   on    different    days,    where    it    alleges 


passage  by  the  required  vote.  Cabell  v. 
Henderson   [Ky.]   88  S.  W.  1095. 

11.  Where  a  complaint,  In  an  action  to 
enforce  an  assessment  lien,  shows  the  as- 
sessment to  be  due.  It  need  not  show  that 
defendants  were  given  time  to  elect  to  pay 
in  Instalments.  If  the  necessary  steps  to 
acquire  the  privilege  of  paying  in  instal- 
ments were  taken,  defendants  should  allege 
the  same  in  their  answer.  Low  v.  Dallas  [Ind.] 
75  N.i  QE.  822.  Where  the  filing  of  a  copy  of  the 
resolution  accepting  the  ^vork  is  alleged, 
and  the  allegation  is  not  denied,  failure  to 
file  such  copy  will  not  defeat  recovery. 
Cabell  v.  Henderson    [Ky.]    88  S.  W.  1095. 

IS.  In  an  action  to  enforce  a  special  tax 
bill,  the  answer  alleged  that  a  certain  per- 
son was  employed  by  the  contractor  as  its 
agent  and  lobbyist  to  procure  paving 
contracts,  and  that  such  person  had 
great  political  Influence  and  used  his 
time  and  money  to  influence  official  action. 
Held,  fraud  in  procuring  contract  not  al- 
leged. Barber  Asphalt  Pav.  Co.  v.  Field 
[Mo.]  86  S.  W.  860.  An  allegation  that  a 
contract  was  secured  by  reason  of  the  undue 
and  illegal  influence  of  a  paving  company 
and  its  agents  over  municipal  authorities  held 
a  mere  conclusion,  not  an  allegation  of 
fact.     Id. 

13.  Creed  v.  McCombs,  146  Cal.  449,  80 
P.    679. 

14.  People  V.  Lyon,  218  111.  577,  75  N.  B. 
1017. 

15.  Under  Rev.  St.  1899,  §§  6992,  6986, 
where  a  city  of  the  fourth  class  builds  a 
sidewalk,  the  special  tax  bill  therefor  should 
be  issued  to  the  committee  or  officer  in 
charge  of  the  work,  and  suit  thereon  should 
be  in  the  name  of  the  city  to  the  use  of 
such  officer  or  committee.  City  of  Bevier 
v.  Watson,  113  Mo.  App.   506,  87  S.  W.   612. 

16.  A  tax  bill  Is,  in  an  action  thereon, 
prima  facie  evidence  of  the  regularity  of 
the  proceedings  upon  which  it  is  based, 
aVid  upon  its  introduction  in  evidence  the 
burden  is  upon  defendant  to  prove  the  omis- 
sion   or    Invalidity    of    any    essential    step. 
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legal  portion,  being  capable  of  computation,  has  been  properly  deducted.^*  That  the 
improvement  constructed  is  not  that  authorized  is  a  good  defense^"  when  properly 
raised^^  and  proved.^^  A  mere  difference  in  the  quality  of  material,  or  a  slight  devi- 
ation from  the  contract  provisions,  does  not  make  the  improvement  a  different  one 
from  that  authorized  within  the  meaning  of  this  rule.'''  An  unintentional  trespass 
or  encroachment  on  the  property  of  an  abutting  owner  in  the  course  of  the  construc- 
tion, in  good  faith,  of  an  authorized  public  improvement  does  not  invalidate  the  as- 
sessment f*"  and  a  sewer  assessment  will  not  be  set  aside  because  a  statute  prohibiting 
pollution  of  a  stream  was  violated  in  providing  for  a  sewer  outlet.^^  Under  a  city 
charter  providing  for  enforcement  of  assessments  by  executions,  to  which  the  owner 
may  file  affidavits  of  illegality  denying  liability  in  whole  or  in  part,  an  owner  may  set 
up  in  such  affidavit  any  defense  which  will  extinguish  liability.^'  An  agreement 
between  a  property  owner  and  contractor  cannot  be  set  up  to  defeat  enforce- 
ment of  a  lien  by  the  assignee  of  the  contractor  who  completed  the  work." 

'Waiver  of  and  estoppel  to  urge  defenses.^^ — Jurisdictional  defects  cannot  be 
waived^^  nor  cured  by  subsequent  legislation;'"  but  in  most  jurisdictions,  mere  ir- 


City    of    Sedalla   V.    Montgomery    [Mo.    App.] 
88   S.  "W.   1014. 

17.  See  4  C.  li.  1159. 

18.  The  fact  that  a  contract  was  not 
awarded  until  5  years  after  the  bid 
therefor  was  submitted  is  no  defense  to  an 
action  to  enforce  the  lien  of  an  assess- 
ment where  the  property  owner  does  not 
show  that  he  was  prejudiced  by  the  delay. 
City  of  Philadelphia  v.  Hood,  211  Pa,  189, 
60  A.  721. 

19.  Where,  in  an  action  to  foreclose  a 
sidewalk  improvement  lien  under  the  Bar- 
rett act  of  1889,  the  court,  in  its  conclu- 
sions, deducted  the  Illegal  portion  of  the 
assessment,  it  being  capable  of  accurate 
computation,  the  property  owner  could  not 
complain  that  the  assessment  was  in  part 
illegal.  Ross  v.  Van  Natta,  164  Ind.  557, 
74  N.  B.  10. 

20.  On  application  for  judgment  and  order 
of  sale  it  may  be  shown  that  the  im- 
provement provided  for  in  the  ordinance 
and  for  which  the  assessment  was  levied, 
was  a  different  improvement  from  that  actu- 
ally constructed.  People  v.  Lyon,  218  111. 
577,  75  N.  E.  1017.  Objectors  to  an  applica- 
tion for  judgment  of  sale  are  entitled  to 
show  that  the  improvement  provided  for, 
and  for  which  the  assessment  was  levied, 
was  not  that  actually  constructed.  Phillips 
V.  People,  218  111.  450,  75  N.  E.  1016.  Where 
an  ordinance  pursuant  to  a  petition  to  grade, 
curb  and  pave  a  street  "charging  costs, 
damages,  and  expenses"  to  abutting  proper- 
ty, requires  improvements  to  be  made  accord- 
ing to  plans  and  specifications  mentioned, 
the  borough  cannot  charge  damages  to  the 
property  unless  the  work  is  completed  ac- 
cording to  the  plans.  Dunn  v.  Tarentum 
Borough,  23  Pa.  Super.  Ct.  332. 

21.  Objections  that  owners  were  over- 
charged for  the  reason  that  there  were  not 
the  same  number  of  square  yards  or  lineal 
feet  of  paving  as  alleged  are  properly 
stricken,  as  they  do  not  amount  to  an  ob- 
jection that  the  Improvement  made  was  not 
that  authorized.  Phillips  V.  People,  218  111. 
450,   75  N.  E.   1016. 


22.  Whether  the  Improvement  actually 
constructed  was  that  authorized  by  ordi- 
nance, and  for  which  the  assessment  was 
levied,  cannot  be  determined  unless  the  or- 
dinance is  in  evidence.  People  v.  Lyon,  218 
111.  577,  75  N.  E.  1017. 

23.  That  cobblestones  were  not  of  the 
size  called  for  could  not  be  urged  against  an 
application  for  judgment  and  order  of  sale. 
People  V.  Bridgeman,  218  111.  568,  75  N.  B. 
1057.  Sidewalk  held  not  different  from  the 
one  authorized,  though  a  few  inches  shorter 
than  that  called  for  and  though  some  wit- 
nesses thought  stone  used  too  soft.  Mar- 
shall V.  People,  219  111.   99,  76  N.  E.   70. 

24.  An  alleged  encroachment  on  plaintiff's 
property  in  the  course  of  grading  a  street, 
there  being  no  intention  to  widen  it,  held 
no  ground  to  enjoin  collection  of  an  as- 
sessment.    Davis  V.  Silverton   [Or.]    82  P.   16. 

25.  Cleneay  v.  Norwood,  137  F.   962. 

26.  Whether  it  be  payment,  unconstitu- 
tionality of  the  law  under  which  the  assess- 
ment was  made,  or  irregularity  of  procedure 
rendering  the  assessment  illegal.  City  of 
Gainesville  v.  Dean   [Ga.]   53  S.  E.  183. 

27.  A  property  owner  became  surety  on 
a  contractor's  note,  the  contractor  agreeing 
that  if  he  failed  to  pay  he  would  credit  the 
owner  with  the  amount  of  his  assessment. 
The  surety  was  obliged  to  pay  the  note  and 
the  contractor  assigned  his  rights,  the  as- 
signee completing  the  work.  Held  the  prop- 
erty owner  could  not  set  up  his  agreement 
with  the  original  contractor  to  defeat  en- 
forcement of  the  lien  by  the  assignee.  Stitt 
V.    Horton    [Ind.]    76   N.    B.    241. 

28.  See    4   C.    L.    1160. 

29.  Mere  silence  and  inaction  of  a  street 
railway  company,  while  streets  traversed 
by  its  tracks  are  being  paved,  do  not  estop 
it  to  plead  absolute  want  of  power  and  Ju^ 
risdiotion  in  a  city  council  to  levy  an  assess- 
ment against  it  for  the  improvement.  Louis- 
iana Imp.  Co.  V.  Baton  Rouge  Electric  & 
Gas  Co.,  114  La.  534,  38  So.  444.  This  is 
especially  true  where  the  contract  was  let 
on  the  basis  of  payment  by  the  city  and 
abutters,  and  no  benefits  to  the  railway  are 
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regularities,  not  jurisdictional,  are  waived,  in  the  absence  of  fraud,'^  or  prejudice 
to  the  rights  of  property  owners,^"  by  failure  to  urge  the  proper  objection  in  the  man- 
ner and  at  the  time  duly  provided  for  by  law.^^     Conduct  indicating  acquiescence  in 


shown.  Id.  The  Iowa  statute  does  not 
cover  fundamental  defects  going  to  the  ju- 
risdiction of  the  local  tribunal  to  entertain 
the  proceedings.  Owens  v.  Marion,  127 
Iowa  469,  103  N.  W.  381.  Abutting  owner 
not  estopped' from  challenging  the  legality 
of  a  street  im{>rovement  assessment  by  the 
fact  that  he  asked  for  the  improvement 
and  that  it  be  made  by  a  certain  contractor. 
Borger  v.  Columbus,  6  Ohio  C.  C.  (N.  S.)  401. 
The  mere  fact  that  an  abutting  property 
owner  petitioned  for  a  sewer  improvement, 
and  stood  by  without  objection  or  protest 
and  saw  it  built,  does  not  estop  him  from 
thereafter  contesting  the  validity  of  the  as- 
sessment against  his  property  to  pay  the 
costs  thereof  on  the  ground  that  his  property 
is  not  specially  benefited  thereby.  Hilde- 
brand  v.  Toledo,   6  Ohio  C.  C.   (N.  S.)    450. 

30.  Where  proceedings  are  void,  the  as- 
sessment cannot  be  validated  by  a  subse- 
quent ordinance  designed  to  cure  the  juris- 
dictional defect.  Hubbell,  Son  &  Co.  v. 
Bennett  Bros.  [Iowa]  106  N.  "W.  375.  Kurd's 
Eev.  St.  1903,  c.  42,  §  42^^,  designed  to  cure 
errors  In  drainage  assessments,  does  not 
validate  an  assessment  which  a  justice  had 
no  jurisdiction  to  authorize.  Frank  v.  Rog- 
ers [111.]  77  N.  B.  221. 

31.  Fraud  is  not  established  by  proof  that 
the  city  council  failed  to  take  testimony 
as  to  the  value  of  property  assessed  and  the 
amount  of  benefits,  nor  does  proof  of  the 
inequitable  character  of  an  assessment  show 
fraud.  Owens  v.  Marion,  127  Iowa  469,  103 
N.   W.   381. 

32.  Failure  to  give  notice  of  proceedings 
for  a  drainage  ditch  waived  by  an  owner 
who  appeared,  by  her  guardian,  and  claimed 
and  was  allowed  damages.  Boss  v.  Wright 
County  Sup'rs  [Iowa]  104  N.  W.  506.  A 
person  who  files  a  protest  against  a  special 
assessment  with  the  board  of  equalization 
before  the  time  fixed  in  the  published  notice 
for  the  meeting  of  the  board  thereby  waives 
any  defect  in  the  notice.  Shannon  v.  Omaha 
[Neb.]  103  N.  W.  53.  Failure  to  have  the 
viewers'  report  presented  to  the  court  for 
confirmation  nisi  is  immaterial  where  the 
persons  objecting  had  notice  of  the  filing  of 
the  report,  and  came  into  court  and  excepted 
within  the  proper  time.  In  re  Marshall  Ave. 
[Pa.]  62  A.  1085.  Under  St.  1902,  p.  439,  o. 
527,  it  Is  immaterial  whether  part  of  the 
cost  of  a  street  improvement  was  Illegally 
incurred  and  whether  the  illegality,  if  any, 
was  of  a  kind  which  the  legislature  could 
have  authorized,  provided  that  the  assess- 
ment did  not  exceed  half  the  expense  or 
the  benefits.  Gardiner  v.  Boston  Street 
Com'rs,  188  Mass.  223,  74  N.  E.  341.  Failure 
to  file  certificate  of  date  and  amount  of 
first  voucher  within  30  days  of  its  issue,  as 
required  by  Local  Imp.  Act  §  42,  which  pro- 
vides that  Interest  shall  run  from  the  date 
of  the  first  voucher,  is  not  prejudicial  to  an 
owner  when  it  is  not  shown  that  he  was 
charged  with  interest  nor  from  what  date 
It  ran  If  charged.  Gage  v.  People,  219  111. 
634,    76   N.   E.    834. 


33.  Calltomln:  The  objection  that  an  as- 
sessment is  excessive  being  one  which  may 
be  raised  before  the  city  council  under  St. 
1885,  p.  156,  c.  153,  §  11,  failure  to  appeal 
to  the  council  bars  the  use  of  the  objection 
as  a  defense  against  enforcement  of  the 
assessment.  Bates  v.  Adamson  [Cal.  App.]  84 
P.  51. 

Iowa:  By  Code  §  824,  objections  first 
raised  by  petition  on  appeal  from  the  assess- 
ment, not  having  been  submitted  to  the  city 
council,  may  be  stricken.  Higman  v.  Sioux 
City  [Iowa]  105  N.  W.  524.  That  notice  of 
intention  to  pave  was  not  given  for  required 
length  of  time,  and  that  neither  it  nor  the 
resolution  stated  the  kind  of  material  to  be 
used,  held  mere  irregularities  cured  by  fail- 
ure to  urge  at  proper  time.  Owens  v.  Mari- 
on, 127  Iowa,  469,  103  N.  W.  381.  A  mere 
general  objection  that  proceedings  were  ir- 
regular did  not  raise  the  question  whether 
the  council  had  erroneously  included  the 
space  occupied  by  the  rails  in  computing  the 
area  of  paving  required  to  be  done  by  a 
street  railway  company.  Marshalltown  Light, 
Power  &  R.  Co.  v.  Marshalltown,  127  Iowa, 
637,  103  N.  W.  1005. 

IfUnois:  Under  Kurd's  Rev.  St.  1903,  c.  24, 
§  66,  providing  that  upon  application  for 
judgment  of  sale  upon  an  assessment  no  de- 
fense or  objection  shall  be  made  or  heard 
which  might  have  been  interposed  in  the 
proceedings  for  the  making  of  the  assess- 
ment, and  no  errors  in  the  proceedings  not 
affecting  the  power  of  the  court  shall  be 
deemed  a  defense,  the  objection  that  the 
original  assessment  proceedings  were  pend- 
ing "when  proceedings  to  confirm  a  new  as- 
sessment were  begun,  is  not  a  good  defense 
to  an  application  for  judgment  of  sale  for 
the  new  assessment.  Wagg  v.  People,  218 
111.  337,  75  N.  B.  977.  The  objection  that  an 
ordinance  for  paving  was  not  preceded  by  a 
petition  of  property  owners  is  not  jurisdic- 
tional and  cannot  be  successfully  interposed 
in  an  action  to  enforce  the  assessment. 
Phillips  V.  People,  218  111.  450,  75  N.  B.  1016. 
A  property  owner  who  appears  and  objects 
to  judgment  waives  objections  to  the  delin- 
quent list  and  publication  and  certification 
thereof.  Marshall  v.  People,  219  111.  99,  76 
N.  E.  70.  One  who  appears  and  makes  a 
general  defense  to  an  application  for  judg- 
ment and  order  of  sale  waives  irregulari- 
ties in  the  delinquent  list  and  publication 
of  the  notice  of  application  for  sale.  Ottis 
v.  Sullivan,  219  111.  365,  76  N.  B.  487.  Rev- 
enue Act  §  191  provides  that  errors  or  in- 
formalities in  the  assessment  and  collection 
of  taxes,  not  affecting  the  substantial  justice 
of  the  tax  itself,  shall  not  vitiate  or  affect 
the  tax  or  assessment.  Slight  irregularities 
may  be  cured  by  amending  the  record  by 
leave  of  court.  Id.  Where  tax  judgment 
sale  and  forfeiture  record  shows  one  assess- 
ment against  one  lot  and  a  second  against 
another,  both  having  been  originally  as- 
sessed as  one  parcel,  judgment  of  sale  can- 
not properly  be  entered  until  the  county 
treasurer  has  amended  the  record.     Id. 
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the  making  of  an  improvement,  and  in  the  procedure  adopted,  also  amounts  to  a 
waiver  or  estoppel."  In  Indiana,  irregularities  are  expressly  waived  by  owners  who 
are  given  the  privilege  of  paying  an  assessment  in  instalments.^^ 

Where  the  grading  of  a  street  can  only  be  legally  ordered  by  a  city  and  perform- 
ed at  the  expense  of  abutting  owners  to  the  extent  of  the  excess  of  benefits  over  dam- 
ages, and  such  excess  has  been,  in  form  but  not  legally,  ascertained,  and  the  requisite 
conditions  precedent  to  the  payment  thereof,  in  form,  satisfied,  payment  by  the  prop- 
erty owner  without  protest  is  a  waiver  of  all  errors  which  might  have  been  insisted 
upon  to  defeat  the  tax,'°  and  such  payment  cannot  be  recovered,  either°by  a  direct  ac- 
tion for  that  purpose  or  by  any  proceeding  in  which  the  relief  sought  will  in  effect 
accomplish  such  recovery."'  Where  after  such  payment  the  municipality  has  chan- 
ged its  position  by  paying  the  amount  to  the  contractor,  the  property  owner  is  es- 
topped to  urge  irregularities  in  the  proceedings."* 

The  judgment"  must  be  properly  signed*"  and  must  identify  the  property  and 


Kentnckyi  Errors  In  procedure  do  not 
exempt  abutting  owners  from  payment  when 
the  work  has  been  completed  as  required  by 
the  ordinance  or  contract.  Under  Ky.  St. 
1903,  §  3100,  such  errors  are  to  be  corrected 
by  the  city  council  or  courts  so  as  to  do 
justice  to  the  parties  concerned.  City  of 
Coving-ton  v.  Noland  &  Co.  [Ky.]  89  S.  W. 
216.  In  such  cases  the  city  cannot  be  held 
for  the  cost  unless  it  was  without  power  to 
construct  the  improvement  at  the  cost  of 
the  abutting  owners.  Id.  An  objection  that 
a  sidewallc  was  not  completed  according  to 
contract  cannot  be  urged  for  the  first  time 
after  completfon  and  acceptance  of  the  Tvork. 
Mudge  V.  Walker   [Ky.]   90  S.  W.  1046. 

New  Jersey:  A  property  owner  who  has 
ample  notice  of  the  proceedings  for  a  street 
improvement,  but  delays  application  for  a 
writ  of  certiorari  until  the  improvement  is 
completed  and  the  assessment  levied,  will 
not  be  heard  with  regard  to  any  errors  in 
procedure  prior  to  the  assessment.  Tusting 
V.  Asbury  Park   [N.  J.  Law]    62  A.   183. 

PenmsylvBnla:  The  Act  of  April  18,  1899 
(P.  L.  57),  providing  that  where  a  street  has 
been  improved  by  municipal  authority  under 
invalid  laws  or  ordinances  the  improvements 
shall  be  valid  and  binding,  is  constitutional. 
In  re  Marshall  Ave.  [Pa.]  62  A.  1085.  The 
act  cures  failure  to  advertise  an  ordinance 
for  grading.  Id.  Where  a  paving  ordinance 
has  been  advertised  and  passed  in  the  statu- 
tory manner.  It  is  immaterial,  in  an  action  to 
enforce  the  assessment  lien,  whether  a  ma- 
jority of  property  owners  on  the  street 
signed  the  petition.  Erie  City  v.  Grant,  24 
Pa.  Super.  Ct.  109.  Where  paving  was  ac- 
cepted and  liens  therefor  filed  by  the  bor- 
ough, property  o^wners  could  not  object 
that  a  second  contract  was  let  without  an 
attempt  to  get  bids  and  without  an  author- 
izing ordinance  or  resolution.  Tarentum  Bor- 
ough V.  Moorhead,  26  Pa.  Super.  Ct.  273. 
After  acceptance  of  a  work  of  paving  prop- 
erty owners  cannot  escape  payment  of  the 
assessment  because  of  irregularities  In  the 
details  of  advertising  and  bids,  in  the  ab- 
sence of  bad  faith  or  fraud.  Wabash  Ave., 
26   Pa.   Super.   Ct.   305. 

34.  Where  a  person  Interested  in  and  in 
charge  of  property  joined  in  a  petition  for 
curbing  and  guttering  by  the  city,  he  could 


not  object  to  the  assessment  on  the  ground 
that  he  had  not  been  given  notice  to  do 
the  work,  and  that  the  city  would  do  It  on 
his  default,  under  Laws  1899,  p.  152,  c.  128. 
People  v.  Clarke,  110  App.  Div.  28,  96  N.  T.  S. 
1051.  A  plaintiff  -who  is  active  in  promoting 
a  street  Improvement,  under  a  statute  which 
provides  that  the  assessment  shall  be  by 
the  front  foot,  is  not  entitled  to  relief  as  to 
the  excess  of  the  assessment  over  the  spe- 
cial benefits  resulting  from  the  improvement, 
Murphy  v.  Sims,  7  Ohio  C.  C.  (N.  S.)  193.  A 
finding  that  an  abutting  property  OTvner 
signed  the  original  petition  for  improvement 
of  the  street,  and  knew  that  the  work  was 
progressing  and  that  the  property  would  be 
assessed,  is  not  sufficient  to  support  the  con- 
clusion that  he  participated  in  the  improve- 
ment of  the  sidewalk  in  accordance  with  a 
supplemental  petition,  but  where  his  name 
appears  on  the  supplemental  petition  also, 
the  mere  fact  that  he  has  no  recollection  of 
signing  it  does  not  disprove  the  signature 
in  the  absence  of  a  motive  on  the  part  of  any 
one    else    for    placing    his    name    there.     Id. 

35.  Owners  who  have  executed  the  statu- 
tory waiver  of  irregularities  for  the  privilege 
of  paying  an  assessment  in  instalments  can- 
not object  to  an  assessment  on  the  ground 
that  the  engineer's  report  did  not  properly 
describe  the  lands.  Dunkirk  Land  Co.  v. 
Zehner  [Ind.  App.]   74  N.  E.  1099. 

36.  Pabst  Brewing  Co.  v.  Milwaukee 
[Wis.]  105  N.  W.  563.  By  such  payment  the 
owner  admits  the  demand  upon  him  and  can- 
not thereafter  urge  that  there  was  In  fact 
no  determination  of  the  excess  of  benefits 
over    damages.      Id. 

37.  Owner  cannot  after  such  payment  sue 
the  municipality  for  damages  to  his  property. 
Pabst  Brewing  Co.  v.  Milwaukee  [Wis.]  105 
N.   W.   563. 

38.  Since  before  paying  to  the  contractor 
the  city  could  have  protected  itself  by  a 
reassessment  under  Rev.  St.  1898,  §  1210d. 
Pabst  Brewing  Co.  v.  Milwaukee  [Wis.]  105 
N.  W.  563. 

39.  See  4  C.  li   1161. 

40.  Judgment  and  order  of  sale  marked 
"O.  K.."  followed  by  initials  of  county  judge, 
is  not  signed  as  required  by  Kurd's  Rev  St' 
1903,  c.  120,  §  191.  Gage  v,  People.  2I9'  111' 
20,    76  N.   B.   56. 
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indicate  the  amount  adjudged  against  each  tract.*^  A  Judgment  for  an  assessment 
may  include  instalments  not  due  if  it  provides  that  execution  therefor  shall  not  is- 
sue until  they  are  due.*^     Fees  allowed  by  law  may  be  included.*^ 

The  sale  and  redemption.** — In  Illinois  the.  county  court  has  no  power  to  order 
a  sale  for  failure  to  pay  an  instalment  of  a  special  assessment  after  the  judgment  of 
confirmation  has  been  reYeTsed.*^ 

(§8)  /.  Remedies  by  injunction  or  other  collateral  attach,  and  grounds 
therefor.*'^ — Collection  of  a  void  assessment  will  be  enjoined  by  a  court  of  equity,"*^ 
unless  the  invalidity  is  apparent  on  the  face  of  the  record,**  and  in  such  suit,  own- 
ers of  land  assessed  may  join  ;*"  but  mere  irregularities,  not  jurisdictional,  cannot  be 
urged  in  a  collateral  attack  in  a  suit  in  equity,^"  but  must  be  raised  in  the  tribunal 
and  in  the  manner  provided  by  law.'*'^  In  such  collateral  attack,  jurisdiction  of  the 
local  authorities^^  and  regularity  of  proceedings"*  will  be  presumed.  The  facts  that 
a  city  is  attempting  to  enforce  two  executions  for  assessments  against  two  parcels  of 
land  owned  by  the  same  person,  and  that  enforcement  of  a  third  is  threatened,  do  not 


41.  Judgment  of  sale  referred  to  attached 
schedule  for  amount  and  schedule  contained 
no  dollar  mark  to  indicate  meaning  of  nu- 
merals. Held,  judgment  insufficient.  Gage 
V.  People,  219  111.  20,  76  N.  B.  56.  A  judg- 
ment may  refer  to  the  schedule  showing  the- 
tracts  and  amounts  against  each  and  make 
such  schedule  a  part  of  the  judgment,  and 
need  not  use  the  word  "aforesaid"  and  fol- 
low the  schedule.  Gage  v.  People,  219  111. 
369,  76  N.  E3.  498. 

43.  City  of  Rochester  v.  Rochester  R.  Co., 
109    App.    Div.    638,    96    N.    T.    S.    152. 

43.  Under  Burns'  Ann.  St.  1901,  §§  4290, 
4297,  attorneys'  fees  may  be  recovered,  in 
an  action  to  foreclose  the  lien  of  an  assess- 
ment for  street  improvements,  against  back 
lying  property,  commenced  after  foreclosure 
against  abutting  property.  Cleveland,  etc., 
R.  Co.  v.  Porter  [Ind.  App.]  76  N.  B.  179. 
A  judgment  for  "special  assessments,  print- 
er's fees  and  costs"  does  not  allow  a  double 
recovery  of  printer's  fees.  Gage  v.  People, 
219  111.  369,  76  N.  B.  498." 

44.  See  4  C.  L.  1162. 

45.  Glos  v.  Collins.  110  111.  App.   121. 

46.  See    4    C.    L.    1163. 

47.  Hensley  v.  Butte  [Mont.]  83  P.  481. 
If  proceedings  for  the  making  of  improve- 
ments, or  for  the  making  or  collection  of 
assessment,  are  void  or  without  jurisdiction, 
an  equitable  action  will  He  to  have  them  so 
declared,  and  a  person  affected  is  not  bound 
to  file  objections  thereto  or  to  appeal  from 
action  taken  therein.  Owens  v.  Marion,  127 
Iowa  469,  103  N.  W.  381.  Paving  of  alley 
above  grade  being  without  authority,  en- 
forceiient  of  assessment  would  be  enjoined. 
Hubbell,  Son  &  Co.  v.  Bennett  Bros.  [Iowa] 
106  N.  W.  375.  Where  there  has  been  a 
substantial  departure  from  the  terms  of  a 
paving  contract,  property  owners  interested 
m.ay  have  the  assessment  enjoined.  Mc- 
Cain  V.   Des  Moines    [Iowa]    103   N.   W.   979. 

48.  Where  bill  was  for  injunction  against 
collection  of  an  assessment  claimed  to  be 
void  because  of  lack  of  a  jurisdictional  step 
in  the  making  of  the  improvement,  relief  was 
refused  because  such  defect  would  appear 
on  the  face  of  the  proceedings  and  the 
property    owner    would    have    an    adequate 


legal    remedy.     Blanchard    v.    Barre,    77    Vt. 
420,  60  A.  970. 

49.  Coleman  v.  Rathbun  [Wash.]  82  P.  540. 

50.  Owens  v.  Marion,  127  Iowa,  469,  103 
N.  W.  S81.  A  bill  in  chancery  to  enjoin 
collection  of  a  special  assessment  will  not 
lie  on  the  ground  that  a  petition  of  proper- 
ty 0"wners  for  the  improvement  "was  not  filed. 
Village  of  Oak  Park  v.  Schosenski,  215  111. 
229,  74  N.  B.  135.  Where  collateral  attack 
on  proceedings  of  a  local  board  is  made  after 
the  completion  of  the  improvement,  mere 
irregularities  not  going  to  the  jurisdiction 
of  the  board  will  not  vitiate  its  action. 
Dyer  v.  Woods  [Ind.]  76  N.  B.  624.  Though 
funds  to  pay  for  street  intersections  should 
be  provided  for,  in  Nebraska,  before  the  city 
council  orders  a  street  improvement,  failure 
to  provide  such  funds  is  no  ground  for  en- 
joining special  assessment  after  the  im- 
provement is  completed  and  street  intersec- 
tions paid  for.  Eddy  v.  Omaha  [Neb.]  103 
N.  W.  692.  Where  a  street  improvement 
was  made  in  conformity  with  the  require- 
ments of  the  constitutional  provisions  of  a 
statute,  by  a  municipality  of  the  class  and 
grade  specially  provided  for  in  the  unconsti- 
tutional part  thereof,  an  assessment  will  not 
be  enjoined  merely  because  the  procedure 
was  not  In  accordance  with  the  requirements 
of  the  unconstitutiohal  part.  Adkins  v. 
Toledo,  6  Ohio  C.  C.  (N.  S.)  433.  The  fact 
that  a  court  divides  on  the  question  whether 
property  has  been  specially  benefited  in 
the  amount  of  the  assessment  does  not  afford 
ground  for  disturbing  the  assessment  in  the 
absence  of  some  of  the  grounds  usually  in- 
voking equitable  intervention.  Mechlem  v. 
Cincinnati,   7   Ohio  C.   C.    (N.  S.)    212. 

51.  In  Iowa,  irregularities  must  be  urged 
before  the  city  council,  or  on  appeal  from  its 
action  taken  under  Code  §  839.  Owens  v. 
Marion,   127  Iowa   469,   103  N.   W.   381. 

52.  Where  there  is  a  collateral  attack  on 
the  proceedings  of  a  local  board  involving 
an  effort  to  oust  it  of  jurisdiction  by  the 
interference  of  a  court  of  equity,  jurisdiction 
of  the  board  is  presumed  to  exist  in  the  ab- 
sence of  a  contrary  showing.  Dyer  v.  Woods 
[Ind.]   76  N.  B.  624. 

53.  A  bill  to  restrain  collection  of  a  sewer 
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constitute  grounds  for  an  injunction  on  the  ground  of  multiplicity  of  suits,  or  that 
such  executions  constitute  a  cloud  on  title."*  In  a  suit  to  restrain  collection  of  an 
alleged  excessive  assessment,  it  is  not  error  to  render  an  unconditional  judgment  for 
plaintiff  where  defendant  does  not  demand  a  conditional  judgment  for  the  alleged 
excess  only,  and  does  not  demand  that  plaintiff  keep  good  his  tender  of  the  aniouait 
admitted  to  be  due.°° . 

Injunction  to  restrain  the  making  of  an  assessment  is  a'  proper  remedy  where 
the  assessment  is  invalid.''"  A  property  owner  has  no  standing  in  a  court  of  equity 
to  enjoin  the  making  of  a  second  assessment  on  the  ground  that  the  first  appeared  to 
be  valid,  while  denying  that  the  first  was  in  fact  valid.^' 

(§8)  J.  Appeal  and  other  direct  review. ^^ — Proceedings  for  the  review  of  as- 
sessment proceedings  must  be  instituted  within  the  time^"  and  in  the  manner""  pro- 
vided by  law. 

Scope  of  review  and  of  relief. — The  admissibility  and  effect  of  evidence,  upon 
an  appeal,  may  depend  upon  the  statute  applicable.*"^  On  appeal  from  a  decision  of 
the  county  court  in  a  confirmation  proceeding  in  Illinois,  only  questions  passed  upon 
by  the  county  court  will  be  reviewed  f^  and,  in  Massachusetts,  objections  not  raised 
at  a  hearing  to  confirm  an  assessment,  nor  on  the  first  appeal  therefrom,  cannot  be 
considered  on  a  second  appeal."^     On  appeal  from  the  council  in  Washington,  an  ob- 


assessment  must  speciflcaUy  allege  want  of 
preliminary  steps,  as  it  will  be  presumed  such 
steps  were  taken  in  the  absence  of  a  con- 
trary showing-.  Cleneay  v.  Norwood,  137  F. 
962.  Upon  a  collateral  attack  plaintiff  should 
show  the  condition  of  the  record  in  respect 
to  the  defect  of  which  he  complains,  and 
in  the  absence  of  such  a  showing  the  pre- 
sumption must  be  against  him.  Contrary 
not  being  shown,  it  was  presumed  that  side- 
walk resolution  and  notice  thereof  ■were 
sufficiently  definite  to  inform  property  owner 
of  location  of  proposed  walk.  Dyer  v.  Woods 
[Ind.]  76  N.  E.  624.  VPhere  an  abutting 
owner  seeks  to  enjoin  the  collection  of  an 
assessment  for  a  street  improvement  on  the 
ground  that  the  assessment  exceeds  the 
benefits,  the  burden  is  upon  him  to  show 
that  such  is  the  fact,  and  this  burden  is 
not  overcome  by  merely  showing  that  the 
market  value  of  the  property  was  not  en- 
hanced by  the  improvement.  Andrix  v.  Col- 
umbus,   3    Ohio   N.    P.    (N.    S.)    368. 

54.  City  of  Gainesville  v.  Dean  [Ga.]  53 
S.    B.    183. 

55.  Coleman  v.  Rathbun  [Wash.]  82  P. 
540. 

56.  Arnold  v.  Knoxville  [Tenn.]  90  S.  W. 
469.  '    / 

57.  If  the  first  Was  insufficient,  he  could 
not  claim  that  power  to  assess  had  been 
exhausted  and  thus  escape  all  liability. 
Dyer  v.   Woods    [Ind.]    76   N.   B.    624. 

58.  See    4    C.    L.    1164. 

59.  Denver  City  Charter  1893,  art.  7,  §  62, 
providing  that  appeals  to  review  assessments 
must  be  commenced  within  90  days  after  the 
ordinance  making  the  final  assessment,  does 
not  apply  to  sidewalk  assessments  under 
the  charter  of  1885  as  amended  in  1889. 
City  of  Denver  v.  Dunning,  33  Colo.  487,  81 
P.  259.  Certiorari  to  review  an  assessment 
must  be  applied  for  within  60  days  after 
confirmation  by  the  common  council.  Tusting 
v.  Asbury  Park  [N.  J.  Daw]  62  A.  183. 
Permission    given   by   Act   of   May   16,    1891, 


(P.  D.  75),  and  the  amendment  thereto  of 
April  2,  1903  (P.  L.  124),  to  appeal  from  con- 
firmation of  a  report  of  viewers  within  30 
days,  does  not  take  away  the  right  given 
by  Act  of  May  19,  1897  (P.  L.  67)  to  appeal 
within  6  months.  In  re  Scranton  Sewer 
[Pa.]  62  A.  173.  Notice  of  a  hearing  on  a 
sewer  assessment  held  not  to  sho*  that  the 
assessment  had  been  finally  completed,  and 
hence  it  was  insufficient  to  start  limitations 
against  the  right  of  appeal  from  the  assess- 
ment under  Sp.  Laws  1893,  p.  183,  Act  No. 
113,  §  4.  Velhage  v.  Stanley  [Conn.]  63  A. 
347. 

60.  A  notice  of  appeal  from  an  assess- 
ment under  Laws  1901,  c.  118,  which  complies 
with  the  statute  in  other  respects,  is  not 
objectionable  because  several  objectors  join 
in  the  appeal.  Harris  v.  Tacoma  [Wash.] 
81  P.  691.  Under  Laws  1901,  c.  118,  one  who 
appeals  from  an  assessment  must  notify  the 
city  clerk  and  legal  department  of  the  filing 
in  the  superior  court  of  the  transcript  with- 
in 3  days.  Held,  failure  of  such  notice  to 
name  all  the  appellants  is  not  a  jurisdiction- 
al defect.  Id.  Nor  is  failure  to  file  the 
required  bond  at  the  same  time  such  tran- 
script is  filed,  as  required  by  the  statute, 
ground  for  dismissal  of  the  appeal.  Id. 
Under  Kurd's  Rev.  St.  1903,  c.  24,  §§  57,  58, 
providing  for  a  writ  of  error  to  review  a 
levy  under  a  supplemental  assessment,  if 
the  affidavit  required  by  §  96  is  not  filed, 
the  writ  of  error  will  be  dismissed.  Stone 
v.   Chicago,  218  111.   348,   75   N.   B.   980. 

61.  On  appeal  from  a  viewer's  report  In 
proceedings  under  Act  May  16,  1891  (P.  D. 
75),  the  report  cannot  be  received  as  prima 
facie  evidence  of  benefits  as  provided  in 
the  act  of  April  2,  1903  (P.  L.  124).  Carson 
V.  Allegheny  City  [Pa.]  62  A.  1070.  On  trial 
of  such  appeal  the  contract  for  the  improve- 
ment  is    inadmissible.     Id. 

62.  Close  V.  Chicago,  217  111.  216,  75  N.  E. 
479. 
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jector  may  introduce  evidence  to  support  his  contentions,  whether  or  not  such  evi- 
dence was  heard  by  the  council.^*  Since  a  judgment  of  confirmation  has,  in  Wash- 
ington, the  eSect  of  a  separate  judgment  upon  each  tract  assessed,  upon  an  appeal 
therefrom,  the  action  of  the  appellate  court  afEects  only  those  who  join  in  the  ap- 
peal.°°  In  New  Jersey,  when  commissioners  of  adjustment  have  made  an  assess- 
ment for  a  public  improvement,  although  no  assessment  had  theretofore  been  im- 
posed or  attempted  to  be  imposed,  and  the  proceedings  are  removed  by  certiorari,  it 
is  the  duty  of  the  court  to  determine  for  what  sum  the  property  is  legally  liable,  if 
at  the  time  of  adjudication  an  assessment  can  be  legally  levied.""  An  order  setting 
aside  an  assessment  brought  up  by  certiorari,  and  directing  a  new  assessment,  va- 
cates only  the  apportionment  under  review  and  does  not  determine  the  correctness 
or  incorrectness  of  any  particular  assessment."'  In  New  York,  upon  certiorari  to 
review  the  action  of  an  assessing  officer,  if  it  appears  that  the  assessment  of  relator's 
property  is  unjust  and  unequal  as  compared  with  assessments  against  other  property 
similarly  located,  the  court  may  correct  the  assessment,  though  the  rule  or  general 
principle  upon  which  the  assessment  was  made  was  not  illegal  or  erroneous;"*  but 
the  point  that  property  in  the  assessment  district  was  not  at  all  benefited  does  not 
present  a  question  of  law  unless  the  determination  of  the  district  was  without  com- 
petent proof  to  support  it  or  was  opposed  by  a  decided  preponderance  of  proof."' 

A  writ  for  the  vacation  of  an  afssessment  is  not  a  writ  of  right  but  is  issued  only 
when  it  appears  that  substantial  justice  requires  it.'"  A  complaint  in  a  proceeding 
to  set  aside  an  assessment  must  set  out  facts  showing  its  illegality.'^  The  Iowa 
statute,  providing  that  no  action  shall  be  brought  questioning  the  legality  of  im- 
provement certificates  or  bonds  unless  within  three  months  after  their  issuance,  does 
not  apply  to  bonds  and  certificates  issued  before  the  statute  was  passed.'^ 

Puis  Daebein  Continuance;  Puechase-Monby  Mobtgaqes,  see  latest  topical  index. 
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Scope  of  topic. — Only  the  general  principles  are  here  treated,  with  a  few  illus- 


«3.  Beckett  v.  Chicago,  218  111.  S7,  75  N.  E. 
747. 

64.  On  appeal  from  action  of  the  council 
on  objections  to  an  assessment  roll,  under 
Sess.  Laws  1901,  p.  240,  c.  118,  -which  gives 
the  court  power  to  correct,  modify,  or  annul 
the  assessment  complained  of,  the  appellant 
may  introduce  evidence  to  sustain  his  ob- 
jections regardless  of  whether  such  evidence 
was  heard  'by  the  council.  Ahrens  v.  Seattle 
[Wash.]  81  P.  558.  Where,  on  appeal  to  the 
supreme  court,  it  appears  that  the  superior 
court  erroneously  refused  to  hear  such  evi- 
dence, thfe  case  will  be  remanded  for  a  full 
and  proper  trial  and  judgment.     Id. 

65.  In  re  Westlake  Ave.  [Wash.]  82  P.  279. 

66.  Assessment  by  commissioners  adopted 
by  court.  Zahn  V.  Rutherford  [N.  J.  Law] 
60  A.  1123. 

67.  Milton  v.  Stell  [N.  J.  Law]   62  A.  1133. 

68.  People  v.  Reis,  109  App.  Div.  748,  96 
N.  T.  S.  597. 

09.  In  re  Phelps,  110  App.  Div.  69,  96  N. 
T.    S.    862.     Where    assessors    expressly    find 


that  property  on  both  sides  of  a  street  is 
benefited  by  a  sewer,  that  finding  is  not 
reviewable  on  certiorari.  People  v.  Des- 
mond, 97  N.  T.  S.   795. 

70.  Harwood  v.  Donovan,  188  Mass.  487, 
74  N.  E.  914.  One  who  paid  without  objec- 
tion 5  instalments  of  sewer  assessment,  and 
used  the  sewer,  was  not  entitled,  to  a  writ 
vacating  the  assessment.     Id. 

71.  A  complaint  to  set  aside  local  assess- 
ments, after  describing  certain  premises,  al- 
leged that  plaintiff  owned  51  other  lots  in 
the  assessment  district,  and  that  the  as- 
sessment on  each  of  "which  was  oppressive 
and  unlawful,  but  stated  no  facts  to  show 
the  illegality.  Held  insufficient  to  justify 
vacation  of  assessments  on  such  lots.  Har- 
riman  v.  Tonkers,  109  App.  Div.  246,  95 
N.   T.   S.    816. 

72.  Code  §  989.  Citizens'  State  Bank  v. 
Jess,  127  Iowa  450,  103  N.  W.  471.  Nor  does 
this  statute  apply  to  a  reassessment  under 
§  980  authorizing  a  relevy  under  certain  con- 
ditions.    Id. 
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trative  applications.  Whether  particular  facts  or  issues  are  questions  of  law  or 
fact  is  considered  as  germane  to  the  particular  subject  involved,  and  is  treated  in 
the  topic  referring  thereto.''^  The  propriety  of  taking  a  case  from  the  jury  is  also 
treated  elsewhere.'^* 

Province  of  court  and  jury  in  general.''^ — It  is  always  the  province  of  the  jury 
to  find  whether  a  fact  exists/"  and,  in  general,  all  issues  of  fact  are  to  be  tried 
and  determined  by  it ;"  always,  however,  with  reference  to  the  proofs  and  the  law  as 
given  by  the  court.'*  The  credibility  of  witnesses,'''  and  the  Weight  and  pre- 
ponderance of  evidence,*"  are  matters  peculiarly  within  the  province  of  the  jury; 
but  the  legal  suificiency  of  proof,  and  the  moral  weight  of  legally  sufficient  proof, 
are  very  distinct  in  the  conception  of  the  law.  The  first  lies  within  the  province 
of  the  courts  the  last,  within  that  of  the  jury.*^  Where  the  testimony  in  a  case  is 
oral,  it  must  be  submitted  to  the  jury  to  determine  its  credibility,  even  when  it  is 
undisputed,*^  and  in  such  cases  it  is  an  invasion  of  the  province  of  the  jury  for  the 
court  to  direct  them  that  they  must  accept  as  true  and  act  upon,  the  evidence  of 
witnesses.*^  The  jury  must  pass  upon  material  issues  of  fact  upon  which  the  evi- 
dence is  conflicting,**  or  is  such  that  more  than  one  reasonable  inference  may  be 


73.  See  such  titles  as  Contracts,  5  C.  L. 
664;  Negligence,  6  C.  L.  748;  Master  and 
Servant,  6  C.  L.  521;  Bailroads,  4  C.  L,.  1181; 
Street  Railways,  4  C.  L.  1556;  Highways 
and  Streets,  5  C.  L,.  1645;  Wills,  4  C.  L.  1863. 

74.  See  IDirecting  Verdict  and  Demurrer 
to  Evidence,  5  C.  L.  1004;  Discontinuance, 
Dismissal    and   Nonsuit,    5    C.    L.    1011. 

■  75.  See  4  C.  L.  1165.  Instructions  invad- 
ing the  province  of  the  Jury,  see  Instructions, 
6  C.  L.  43. 

70.  Clark  v.  "Wilson  [Tex.  Civ.  App.]  91 
S.  W.  627.  They  must  clear  up  doubts,  settle 
questions  of  credibility,  draw  correct  in- 
ferences, and  give  final  shape  to  findings 
of  fact.  Barley  v.  Beegle,  29  Pa.  Super.  Ct. 
635. 

77.  The  case  must  go  to  the  jury  where 
there  is  any  evidence  which  alone  justifies 
an  inference  of  a  disputed  fact  (Kelton  v. 
F'ifer,  26  Pa.  Super.  Ct.  603),  or  when  there 
Is  any  evidence  to  support  plaintiff's  case 
(Cohen  v.  Mincoft,  96  N.  Y.  S.  412),  or  where 
the  evidence  is  sufllcient  to  create  more  than 
a  surmise  or  suspicion  of  the  plaintiff's  right 
to  recover  (Clark  v.  Wilson  [Tex.  Civ.  App.] 
91  S.  W.  627).  Where  the  appellate  court 
rule;  that  the  evidence  is  sufficient  to  carry 
the  case  to  the  jury,  it  becomes  the  law  of 
the  case.  Gila  Valley,  G.  &  N.  R.  Co.  v. 
Lyon    [Ariz.]    80   P.    337. 

78.  Chicago  Union  Traction  Co.  v.  Straud, 
114  111.  A^p.  479.  Unreasonableness  of  de- 
lay in  the  transportation  of  animals  was. 
under  the  evidence,  a  mixed  question  of 
law  and  fact  for  the  jury.  Louisville  &  N. 
B.   Co.  V.    Smitha    [Ala.]    40   So.   117. 

79.  Barley  v.  Beegle,  29  Pa.  Super.  Ct. 
635;  Mallory  v.  Brademyer  [Ark.]  89  S.  W. 
551;  Sharp  v.  Erie  E.  Co.  [N.  T.]  76  N.  E. 
923;  Kelton  v.  Pifer,  26  Pa.  Super.  Ct.  603; 
Western  Maryland  R.  Co.  v.  Shivers  [Md.] 
61  A.  618;  Southern  Industrial  Institute  v. 
Hellier  [Ala.]  39  So.  163;  Poppers  v.  Schoen- 
feld,  110  111.  App.  408;  Pressed  Steel  Car  Co. 
V.  Herath,  110  111.  App.  596;  Buckley  v.  Acme 
Food  Co.,  113  111.  App.  210;  Chicago  City  R. 
Co.  V.  Matthieson,  113  111.  App.  246;  Chicago 


Union  Traction  Co.  v.  O'Donnell,  113  111.  App. 
259. 

80.  Mallory  v.  Brademyer  [Ark.]  89  S.  W. 
551;  Western  Maryland  R.  Co.  v.  Shivers 
[Md.]  61  A.  618;  Domenico  v.  Bl  Paso  Elec- 
tric R.  Co.  [Tex.  Civ.  App.]  90  S.  W.  60. 
Weight,  as  evidence,  of  declarations  of  de- 
ceased person  admitted  under  Rev.  Laws, 
c.  175,  §  66.  Nagle  v.  Boston  &  N.  St.  R.  Co.. 
188  Mass.  38,  73  N.  B.  1019.  Under  Code  § 
413,  the  weight  of  evidence  is  left  entirely 
with  the  jury.  Lehew  v.  Hewett,  138  N.  C. 
6,  50  S.  E.  459.  The  court  must  explain  the 
law  in  regard  to  the  intensity  of  the  proof, 
but  the  jury  must  finally  decide  what  weight 
should  be  given  to  it  in  reaching  a  conclu- 
sion, whether  it  is  sufficient  under  the  rule 
laid  down  by  the  court  to  warrant  a  ver- 
dict. Id.  And  even  in  causes  of  an  equi- 
table nature,  where  the  proof  must  be  clear, 
strong,  and  convincing,  the  case  must  go 
to  the  jury  with  proper  instructions  as  to 
the  Intensity  of  the  proof,  and  the  judge 
has  no  right  to  declare  the  evidence  insuffi- 
cient to  establish  the  equity  because  he  may 
not  consider  it  clear,  strong,  and  convincing 
Id. 

81.  Campbell  v.  Bverhart  [N.  C]  52  S.  E. 
201.  Whether  certain  acts  are  sufficient  to 
divest  title  is  a  proper  matter  for  the  de- 
termination of  a  jury  in  an  action  at  law. 
Ladd  v.  Powell  [Ala.]  39  So.  46.  An  instruc- 
tion that  a  deed  was  sufficient  to  vest  title 
in  plaintiffs  was  In  effect  a  peremptory  in- 
struction in  plaintiff's  favor,  and  an  invasion 
of  the  province  of  the  jury  under  Code  §  413. 
Campbell   v.    Bverhart    [N.   C]    52    S.    B.    201. 

82.  Barnett  v.  Becker,  25  Pa.  Super.  Ct. 
22.  There  may.  be  exceptional  cases  where 
the  evidence  introduced  by  the  defendant  is 
of  such  conclusive  and  unimpeachable  nature 
as  to  justify  binding  instructions  in  his 
favor,  but  this  situation  can  scarcely  ever 
arise,  where  the  defense  rests  on  oral  testi- 
mony and  the  credibility  of  the  witnesses  is 
involved.  Kelton  v.  Pifer,  26  Pa  Super  Ct 
603. 
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drawn  therefrom,'"  even  where  there  is  no  conflict  in  the  evidence."  It  is  also 
•  for  the  jury  to  determine  what  a  witness  means  when  he  uses  language  warrant- 
ing distinct  and  opposite  inferences  f  but  if  the  facts  are  undisputed,  or  admitted, 
or  clearly  establishe'd,'*  and  such  that  all  reasonable  minds  can  draw  but  one  in- 
ference from  them,^'  a  question  of  law  only  is  presented. 

Questions  of  law  are  to  be  determined  solely  by  the  court.""  The  existence  or 
nonexistence  of  a  corporation  and  its  power  to  condemn  property  are  questions  of 
law."^    Whether  there  is  any  evidence  of  a  fact  essential  to  the  plaintifE's  case,"* 


83.  Dawson  v.  Wom^jlea,  111  Mo.  App.  532, 
86    S.    W.    271,    citing:    numerous    cases. 

84.  Knoxville  Traction  Co.  v.  Brown 
[Tenn.]  89  S.  W.  319;  Union  Pac.  R.  Co.  v. 
Lucas  [C.  C.  A.]  136  F.  374.  The  rescission 
of  a  contract.  WeUden  v.  Witt  [Ala.]  40 
So.  126.  In  an  action  on  a  building  contract, 
the  question  of  the  date  of  completion  of 
the  work.  Fitzgerald  v.  Benner,  219  111.  485, 
76  N.  E.  709.  The  question  of  whether  a 
struggle  between  the  parties  was  a  friendly 
souffle  or  an  illegal  assault.  J^ichoUs  v. 
Colwell^  113  111.  App.  219.  Where  there  is  a 
controversy  over  the  delivery  of  a  deed  and 
over  an  alleged  reconveyance  under  a  lost 
or   destroyed   deed.     Drees   v.    Drees    [Iowa] 

104  N.  W.  479.  When  there  is  a  dispute  as 
to  the  language  used  in  an  oral  contract, 
the  jury  will  determine  the  question  of  fact 
as  to  the  words  actually  used,  and  then  ap- 
ply the  law  as  given  them  by  the  court. 
Higbie  v.  Bust,  112  111.  App.  218;  Annadall 
V.  Union  Cement  &  Lime  Co.  [Ind.]  74  N.  E. 
893.  Where  the  evidence  is  contradictory, 
the  question  of  the  existence  of  a  nuisance 
is  for  the  jury.  Farver  v.  American  Car  & 
Foundry  Co.,  24  Pa,  Super.  Ct.  579.  Whether 
or  not  a  telephone  or  telegraph  pole  placed 
in  a  public  street  is  dangerous  to  the  pub- 
lic, or  a  nuisance,  is  a  question  of  fact  for 
the  jury  to  be  determined  under  proper  In- 
structions from  the  court  and  all  the  cir- 
cumstances of  the  case.  City  of  Norwalk  v. 
Jacobs,  7  Ohio  C.  C.  (N.  S.)  229.  Where  the* 
evidence  is  conflicting,  the  question  of  negli- 
gence is  for  the  jury,  but  the  court  may  refer 
to  an  essential  fact,  which  is  undisputed, 
as  an  element  of  negligence,  if  It  leaves  the 
other  facts  to  the  jury.  Wolf  Co.  v.  Western 
Union    Tel.    Co.,    24    Pa.    Super.    Ct.    129. 

85.  Barley  v.  Beegle,  29  Pa.  Super.  Ct. 
635;  Campbell  v.  Everhart  [N.  C]  52  S.  E. 
201;  Cascade  Foundry  Co.  v.  Mueller  Furnace 
Co.,  140  P.  791.  Questions  of  assumption  of 
risk  and  contributory  negligence.  Anna- 
dall v.  Union  Cement  &  Lime  Co.  [Ind.]  74 
N.  E.  893.  Where  the  theories  of  scientific 
works  and  experts  differ  as  to  the  possibil- 
ity of  spontaneous  combustion  in  certain 
substances.  Sun  Ins.  Office  v.  Western  Wool- 
en Mill  Co.  [Kan.]  82  P.  513.  The  question 
of  negligence,  when  there  is  a  doubt  as  to 
the  inference  to  be  drawn  from  the  facts, 
or  where  the  measure  of  duty  is  ordinary 
and  reasonable  care,  and  the  degree  of  care 
required,  varies  with  the  circumstances 
(Farr  v.  Philadelphia  &  B.  R.  Co.,  24  Pa. 
Super.  Ct.  332),  or  when,  though  the  facts  are 
undisputed,  yet  different  conclusions  may 
be  drawn  as  to  its  presence  or  absence  (Chi- 
cago,   etc.,    R.    Co.    V.    Schwanenfeldt    [Neb.] 

105  N.     W.     1101).      It    was     error     in     the 


court  to  assume  that  the  frightening  of  a 
horse  by  reason  of  an  approaching  bicycle 
is  such  an  extraordinary  occurrence  that 
the  township  could  not  reasonably  be  ex- 
pected to  provide  against  it.  Maus  v.  Ma- 
honing  Tp.,    24  Pa.  Super.   Ct.   624. 

86.  Rothrock  v.  Cedar  Rapids  [Iowa]  103 
N.   W.   475. 

87.  Smith  v.  Jackson  Tp.,  26  Pa.  Super.  Ct. 
234. 

88.  The  question  of  what  is  a  reasonable 
time.  American  Window  Glass  Co.  v.  Indi- 
ana Natural  Gas  &  Oil  Co.  [Ind.  App.]  76 
N.  B.  1006;  Lewis,  Hubbard  &  Co.  v.  Mont- 
gomery Supply  Co.  [W.  Va.]  62  S.  E.  1017. 
Also  the  question  of  diligence  when  the 
facts  are  uncontroverted.  Id.  Where  in  an 
action  on  an  Insurance  policy,  the  evidence 
as  to  the  value  of  the  property  is  uncontra- 
dicted, is  given  without  objection  and  not 
subjected  to  cross-examination,  the  question 
need  not  be  submitted  to  the  jury,  though 
such  evidence  is  general  in  character  and 
the  witness  does  not  show  himself  qualified 
to  testify  on  the  subject.  American  Cent. 
Ins.  Co.  v.  Noe  [Ark.]  88  S.  W.  672.  Where 
there  is  no  dispute  as  to  the  language  of 
the  parties,  whether  oral  or  written,  which 
it  is  claimed  establishes  a  contract,  the  ques- 
tion of  its  existence  is  purely  one  of  law. 
Higbie  V.  Rust,  112  111.  App.  218.  Where  the 
defense  is  a  plea  in  avoidance,  and  the  evi- 
dence clearly  sustains  it,  there  being  no 
conflict  upon  the  point,  the  matter  is  re- 
duced to  a  pure  question  of  law.  Louis- 
ville &  N.  R.  Co.  V.  Mounce's  Adm'r  [Ky.] 
90  S.  W.  956. 

80.  If  the  evidence  is  direct,  certain, 
presenting  no  question  of  credibility  and 
leaving  no  sufficient  ground  for  inconsistent 
inference  of  fact,  the  court  may  be  asked 
to  instruct  the  jury  as  to  its  legal  effect. 
Barley  v.  Beegle,  29  Pa.  Super.  Ct.  635.  The 
question  of  negligence.  Ward  v.  District  of 
Columbia,  24  App.  D.  C.  524;  Rowe  v.  Tay- 
lorville  Elec.  Co.,  114  111.  App.  535. 

90.  Under  Code  §  268,  providing  that  ma- 
terial allegations  in  the  complaint  not  de- 
nied by  the  answer  shall  be  taken  as  true, 
the  question  whether  certain  allegations 
were  so  denied  was  a  matter  of  law  for  the 
court.  West  v.  Messick  Grocery  Co.,  138  N. 
C.  166,  50  S.  B.  565.  Whether  the  rule  of 
"Falsus  in  uno,  falsus  in  omnibus"  applies 
to  the  consideration  of  the  evidence  in  a 
case  is  primarily  a  question  for  the  court 
and  not  for  the  Jury.  Pumorlo  v.  Merrill, 
125  Wis.   1021,  102  N.  W.   464. 

91.  Chicago,  etc.,  R.  Co.  v.  Liebel,  27  Ky. 
L.  R.  716,  86  S.  W.   649. 

93.  In  an  action  for  malicious  prosecution, 
"Whether   or   not   there    is   any    evidence    to 
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and  whether  from  facts  in  proof  a  particular  inference  can  be  drawn,''  are  questions 
for  the  court;  but  whether  an  inference  may  be  drawn,  and  whether  one  inferenee- 
successfully  answers  or  defeats  another,  is  for  the  Jury.°*  Although  the  legal 
meaning  or  effect  of  a  statute  is  always  a  question  of  law  for  the  court,""  yet  where 
any  question  of  fact  is  to  be  determined  in  the  construction  of  a  statute,  the  jury 
must  determine  it;"*  and  where  a  town  ordinance  had  been  duly  proved  and  its 
language  was  direct  and  needed  no  construction,  it  was  not  error  for  the  court 
to  instruct  the  jury  to  determine  what  the  ordinance  was,  and  whether  it  had  been 
violated."'  When  there  is  no  jury,  the  court  makes  the  findings  of  fact  as  well  as 
of  law,"*  and  passes  upon  the  credibility  of  witnesses."" 

A  consent  by  the  defendant  to  the  submission  of  a  case  on  evidence  admitted 
on  a  former  trial,^  or  a  request  to  submit  a  certain  matter  to  the  jury,"  concedes 
that  there  are  questions  of  fact  to  be  determined ;  and  where  both  parties  move  the 
court  to  direct  a  verdict,  they  admit  that  the  evidence  is  undisputed,  so  that  the  only 
question  is  one  of  law,'  or  leave  both  questions  of  fact  and  credibility  of  witnesses 
to  the  determination  of  the  court.* 

Particular  facts  or  issues.^ — The  question  of  intent,''  of  intoxication  and  its 
extent,'  of  good  faith  and  sufficiency  of  possession  by  the  purchaser  of  personal 
property,*  of  damages,"  the  application  of  a  description  of  land  to  its  subject-mat- 
ter,^" and  the  reasonableness  of  time  under  the  particular  circumstances  of  the 
case,^^  are  all  questions  for  the  jury.     The  computation  of  interest  may  be  left 


submit  to  the  jury  want  of  probable  cause 
In  bringing-  tlie  criminal  prosecution"  prop- 
erly reserves  a  question  of  law.  Scott  v. 
Dewey,    23   Pa.   Super.   Ct.    396. 

93,  04.  Seely  v.  Manhattan  Life  Ins.  Co. 
[N.  H.]  61  A.  585. 

95.  It  was  error  for  the  court  to  decline 
to  construe  a  statute  and  to  leave  the  jury 
to  construe  and  apply  it  as  a  question  of 
fact.  Winchell  v.  Camillus,  109  App.  Div. 
341,   95  N.   Y.   S.    688. 

9«.  The  determination  of  which  is  the 
"main  stem"  of  a  railroad,  as  distinguished 
from  its  branches,  under  the  act  of  1888 
for  the  taxation  of  railroads  (Gen.  St.  p.  3325, 
§  214,  subd.  4),  depends  upon  the  question 
of  which  line  is  used  for  passenger  traffic 
as  distinguished  from  a  line  used  for  freight 
traffic,  or  when  there  are  two  lines  used  for 
both  kinds  of  traffic,  which  is  the  one  upon 
which  the  passenger  traffic  is  mainly  carried, 
and  the  question  in  each  case  is  one  of  fact 
depending  upon  the  actual  use  of  the  line 
at  the  time  of  assessment.  Jersey  City  v. 
State  Board  of  Assessors  [N.  J.  Law]  63  A. 
21. 

97.  Thomasson  v.  Southern  R.  Co.  [S.  C] 
51    S.   E.    443. 

98.  In  an  action  by  a  broker  for  his  com- 
mission tried  without  a  jury,  the  question 
of  whether  the  broker  had  knowledge  of 
a  minor's  interest  in  the  land,  which  caused 
a  failure  of  the  sale,  before  he  secured  a 
purchaser,  was  a  question  of  fact.  O'Neil  v. 
Printz    [Mo.    App.]    91    S.    W.    174. 

99.  Mora  V.  Thomas  [Tex.  Civ.  App.]  86 
S.  W.  632. 

1.  Bowe  V.  Gerry,  109  App.  Dlv.  153,  95 
N.   T.    S.    857. 

2.  Where  a  party  requested  the  court  to 
charge  that  the  question  of  the  term  of  his 
employment  was  one  for  the  jury,  he  could 


not  afterward  contend  that  there  was  no 
conflict  as  to  the  term  of  his  employment. 
McDonald  v.  Ideal  Mfg.  Co.  [Mich.]  12  Det. 
Leg.  N.  896,  106  N.  W.  279.  "Where  counsel 
for  appellant  requested  the  court  to  submit, 
as  a  question  of  fact,  whether  appellee's  in- 
testate at  the  time  of  the  accident  was  exer- 
cising due  care  for  his  own  safety,  he  could 
not  afterward  contend,  as  a  matter  of  law, 
that  deceased  failed  to  exercise  such  care. 
Chicago  Union  Traction  Co.  v.  O'Donnell, 
113  111.  App.  259.  In  an  action  for  personal 
injuries,  questions  of  assumption  of  risk,  of 
contributory  negligence,  and  whether  the 
injury  was  caused  by  the  negligence  of 
a  fellow-servant,  are  deemed  waived  as 
questions  of  law,  where  the  defendant  causes 
their  submission  as  questions  of  fact.  Chi- 
cago City  R.  Co.  v.  Enroth,  113  111.  App.  285. 

3.  McComb  v.  Baskervllle  [S.  D.]  106  N. 
W.    300. 

4.  Dearman  v.  Marshall,  88  App.  Div.  41, 
84   N.   T.   S.   705. 

5.  See  4  C.  L.  1166. 

6.  As  determining  residence.  Barfleld  v. 
Coker  &  Co.  [S.  C]  53  S.  E.  170. 

7.  Botwinis   v.   Allgood,    113   111.   App.   188. 

8.  Schwab  v.  Woods,  24  Pa.  Super.  Ct.  433. 

9.  The  amount  necessary  to  compensate  a 
person  for  damages  must  be  left  to  the  jury, 
under  proper  instructions,  to  fix  in  view  of  all 
the  facts  and  circumstances.  The  N.  K.  Fair- 
bank  Co.  V.  Bahre,  112  111.  App.  290.  The 
question  of  what  is  a  proper  compensation  for 
injury  to  the  use  of  property  by  a  nuisance, 
and  for  its  effect  upon  health  and  physi- 
cal comfort,  is  for  the  jury.  Parver  v. 
American  Car  &  Foundry  Co.,  24  Pa.  Super. 
Ct.  579.  Damages  in  condemnation  proceed- 
ings. Chicago,  etc.,  R.  Co.  v.  Liebel,  27  Ky. 
L.   B.   716,    86  S.  W.   549. 

10.  Warner  v.  Marshall  [Ind.]  75  N.  E.  582. 
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to  the  Jury.^^  Where  dependent  on  extrinsic  facts  or  conflicting  evidence,  the  exist- 
ence of  a  contract/'  the  determination  of  its  terms  if  oral/*  the  interpretation  of 
the  language  and  intention  of  the  parties/"  and  its  discharge  or  rescission/"  are 
questions  for  the  jury ;  but  the  construction  of  a  written  instrument/'  or  the  validity 
of  an  oral  contract,  the  terms  thereof  being  determined,^*  is  for  the  court.  The 
question  of  whether  the  owner  of  a  wharf  dedicated  it  to  the  public  was  properly 
left  to  the  jury  under  the  evidence/'  but  whether  a  city  ordinance  operated  as  an 
abandonment  of  the  public  user  was  a  question  of  law  for  the  court/"  and  while  it 
is  for  the  jury  to  determine  the  facts  in  any  given  case,  what  constitutes  probable 
cause  is  a  question  of  law.''^  The  questions  of  negligence,^^  and  contributory  neg- 
ligence,^* are  ordinarily  questions  of  fact;  but  when  only  one  inference  can  reason- 


11.  Clark  V.  Wilson  tTex.  Civ.  App.]  91 
S.  W.  627;  American  Window  Glass  Co.  v. 
Indiana  Natural  Gas  &  Oil  Co.  [Ind.  App.] 
76  N.  B.  1006. 

la.  Mellnlc  v.  Coman,  111  111.  App.  583, 
following  Evans  v.  Murphy  Varnish  Co.,  59 
111.  App.  583.  The  law  is  settled  in  Missouri 
th^t  it  is  the  province  of  the  jury  to  compute 
the  principal  and  interest  due  on  a  note. 
Dawson  v.  Womhles,  111  Mo.  App.  532,  86  S. 
W.    271. 

13.  Whether  a,  binding  contract  of  insur-' 
ance  had  been  executed.  Grossbaum  Cer- 
amic Art  Syndicate  v.  German  Ins.  Co.  [Pa.] 
62  A.  1107.  A  request  to  instruct,  which 
assumes  the  existence  of  the  contract  in 
dispute.  Is  properly  refused.  Frasier  v. 
Charleston  &  W.  C.  R.  Co.  [S.  C]  52  S.  B. 
964. 

14.  Where  a  contract  is  the  result  of 
several  conversations,  its  terms  are  for  the 
jury.  Pacific  Export  Lumber  Co.  v.  North 
Pacific  Lumber  Co.  [Or.]  80  P.  105. 

15.  Where  the  expression  "word  of  honor" 
was  used  by  parties  entering  into  an  agree- 
ment, it  is  a  question  for  the  jury  to  deter- 
mine whether  they  intended  a  legal  or  moral 
obligation.  Osgood  v.  Skinner,  111  111.  App. 
607.  Whether  an  assessment  loan  was  pay- 
able to  the  actual  or  to  the  original  owner 
of  the  stock,  under  a  resolution  of  the  direc- 
tors, held  a  question  for  the  jury.  Steck  v. 
Bridgeport  Water  Co.,  24  Pa.  Super.  Ct.  188. 

16.  Whether  notes  were  given  to  release 
or  abrogate  a  precedent  contract.  Walkau 
V.  Manitowoc  Seating  Co.,  105  111.  App.  130. 
Where  the  evidence  is  conflicting  as  to 
whether  a  contract  was  rescinded  so  as  to 
entitle  the  seller  to  recover  the  property. 
Wellden  v.  Witt  [Ala.]  40  So.  126. 

17.  TJpohurch  v.  Mizell  [Fla.]  40  So.  29; 
Dawson  v.  Wombles,  111  Mo.  App.  532,  86 
S.  W.  271.  Where  the  evidence  to  explain 
an  ambiguity  in  a  written  contract  is  not 
conflicting,  it  is  still  the  province  of  the 
court  to  construe  the  contract.  Licking  Boil- 
ing Mill  Co.  v.  W.  P.  Snyder  &  Co.  [Ky.] 
89  S.  W.  249. 

18.  Between  two  railroad  companies  for 
the  use  of  each  other's  tracks.  Looney  v. 
Metropolitan  B.  Co.,  24  App.  D.  C.  510. 

19.  20.  Palen  v.  Ocean  City  [N.  J.  Law] 
62   A.   947. 

21.  Young  v.  Lindstrom,  115  111.  App.  239. 

22.  Chicago,  etc.,  B.  Co.  v.  Schwanenfeldt 
[Neb  ]  105  N.  W.  1101;  Knoxville  Traction  Co. 
V  Brown  [Tenn.]  89  S.  W.  319;  Parr  v.  Phila- 
delphia &  B.   B.   Co.,   24  Pa.   Super.   Ct.   332; 


Commonwealth  Elec.  Co.  v.  Melville,  110  111. 
App.  242;  Central  Union  Bldg.  Co.  v.  Kolan- 
der,  113  111.  App.  305;  Chicago  City  B.  Co. 
V.  Barnes,  114  111.  App.  495;  Nagle  v.  Boston 
&  N.  St.  R.  Co.,  188  Mass.  38,  73  N.  B.  1019; 
Chicago  &  W.  I.  R.  Co.  v.  Newell,  113  111. 
App.  263;  United  R.  &  Elec.  Co.  v.Watkins 
[Md.]  62  A.  234;  Western  Maryland  R.  Co. 
V.  Shivers  [Md.]  61  A.  618;  Commonwealth 
Elec.  Co.  V.  Melville,  110  III.  App.  242.  In 
action  for  damage  to  stock  by  flooding  from 
upper  floor.  Levinson  v.  Myers,  24  Pa.  Super. 
Ct.  481.  Running  an  automobile  in  the  dark 
without  warning  headlights.  Wright  v. 
Crane  [Mich.]  12  Det.  Leg.  N.  794,  106  N.  W. 
71.  Where  the  driver  of  a  vehicle  suddenly 
and  without  notice  turned  from  one  side  of 
the  road  to  the  other,  causing  a  collision. 
Hershinger  v.  Pennsylvania  R.  Co.,  25  Pa. 
Super.  Ct.  147.  Whether  a  motorman  was 
negligent  in  not  having  his  car  under  con- 
trol (Jordan  v.  Old  Colony  St.  B.  Co.  [Mass.] 
76  N.  E.  909),  or  in  not  doing  more  to  pre- 
vent the  frightening  of  plaintiff's  horse  (Du- 
lin  V.  Metropolitan  St.  R.  Co.  [Kan.]  83  P. 
821).  The  existence  or  nonexistence  of  a 
defect  in  appliances  used  by  an  employe. 
Sloss-Sheffleld  Steel  &  Iron  Co.  v.  Hutchin- 
son [Ala.]  40  So.  114.  In  an  action  for  in- 
juries to  a  servant  the  question  whether  the 
servant  was  operating  a  saw  with  defend- 
ant's permission.  Rahn  v.  Standard  Optical 
Co.,  96  N.  T.  S.  1080.  Whether  a  railroad 
company  was  guilty  of  want  of  ordinary  care 
in  failing  to  keep  its  depot  steps  free  of  ice 
and  snow.  Illinois  Central  R.  Co.  v.  Keegan, 
112  111.  App.  28.  The  existence  and  suffi- 
ciency of  barriers  to  protect  a  street  "while 
being  repaired.  McMahon  v.  Boston  [Mass.] 
76  N.  B.  957.  When  the  nature  and  attributes 
of  an  act  relied  on  to  show  negligence  con- 
tributing to  an  injury  can  be  correctly  de- 
termined only  by  considering  all  the  circum- 
stances, it  falls  within  the  province  of  the 
jury,  and  the  court  cannot  determine  its 
quality  as  a  matter  of  law.  United  R.  & 
Elec.  Co.  V.  Watkins  [Md.]  62  A.  234.  When 
it  is  reasonably  inferable  from .  the  facts 
proven  that  the  passenger  was  injured 
through  some  act  or  omission  of  the  carrier's 
servant,  which  might  have  been  prevented 
by  the  exercise  of  a  high  degree  of  care, 
the  question  of  the  carrier's  negligence  is 
for  the  jury*  Gottlob  v.  North  Jersey  St. 
R.   Co.    [N.   J.   Law]    62  A.   1003. 

23.  United  B.  &  Elec.  Co.  v.  Watkins 
[Md.]  62  A.  234;  Knoxville  Traction  Co.  v. 
Brown   [Tenn.]    89  S.  W.  319;  St.  Louis,  etc.. 
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ably  be  drawn  from  undisputed  facts/*  and  then  only,  they  become  questions  of 
law;""  and  whether  a  given  state  of  facts  constitirtes  negligence  is  generally  a  ques- 
tion of  law.'®  Although  the  question  of  whether  the  degree  of  care  required  has 
been  exercised  is  ordinarily  one  for  the  jury,'^  yet  it  may  become  a  question  of  law 
when  the  evidence,  with  all  the  reasonable  inferences  to  be  deduced  therefrom,  is  in- 
sufficient to  support  a  verdict  for  plaintiff  f^  and  it  was  held  that  the  reasonableness 
and  sufSciency  of  a  regulation  for  the  protection  of  servants  engaged  in  blasting, 
requiring  the  giving  of  a  certain  signal  in  time  to  warn,  was  a  question  of  law 
for  the  court  and  not  of  fact  for  the  jury."'  And  what  a  reasonably  prudent  person 
would  do  for  his  own  safety  under  the  circumstances  of  any  particular  case  is  to 
be  determined  by  the  jury,'"  for  common  prudence  is  not  measured  by  custom  or  by 
rule,  but  by  the  exigencies  of  the  occasion,  which  is  solvable  by  the  facts.^'^  Or- 
dinarily, the  relation  of  the  alleged  negligence  to  the  injury  complained  of,  wheth- 
er proximate  or  remote,  is  a  question  for  the  jury,'^T)ut  where  it  clearly  appears 
that  the  damages  cannot,  by  any  fair  process  of  reasoning,  be  attributed  to  the  neg- 
ligence charged,  it  becomes  a  question  of  law.^*     The  jury  are  also  to  determine  the 


R.  Co.  V.  Burgess  [Kan.]  83  P.  991;  Anna- 
daU  V.  Union  Cement  &  Lime  Co.  [Ind.]  74 
N.  E.  893;  McMahon  v.  Boston  [Mass.]  76 
N.  E.  957;  Rahn  v.  Standard  Optical  Co.,  96 
N.  T.  S.  1080.  In  case  of  injury  at  a,  grade 
crossing-.  Toban  v.  Lehigh  &  Wilkes-Barre 
Coal  Co.,  24  Pa.  Super.  Ct.  475.  In  case  of 
a  fall  on  an  icy  sidewalk.  Steele  v.  Allegheny 
[Pa.]  62  A.  1115.  Whether  plaintiff  exercised 
reasonable  care  in  the  use  of  a  defective 
street  (Brassington  v.  Mt.  Carmel  Borough, 
24  Pa.  Super.  Ct.  318;  Steck  v.  Allegheny 
[Pa.]  62  A.  1115),  or  bridge  (Smith  v.  Jack- 
son Tp.,  26  Pa.  Super.  Ct.  234),  or  In  going 
upon  railroad  tracks  (Chicago  &  B.  I.  R.  Co. 
V.  Zapp,  110  lU.  App.  553),  or  in  operating 
an  electric  crane  (Shickle-Harrison  &  H. 
Iron  Co.  V.  Beck,  112  111.  App.  444),  Whether 
the  danger  from  the  use  of  defective  appli- 
ances was  so  apparent  and  Imminent  that 
the  servant  should  heve  declined  to  use 
them,  notwithstanding  a  promise  to  repair. 
Leeson  v.  Saw  Mill  Phoenix  [Wash.]  83  P. 
891.  Where,  in  an  action  for  wrongful  death, 
the  undisputed  facts  are  that  the  deceased, 
a  boy  of  seventeen  years,  was  killed  while 
attempting  to  put  a  belt  on  a  rapidly  re- 
volving wheel,  the  belt  flying  off  and  wrap- 
ping Itself  about  his  person;  that  the  de- 
ceased had  been  employed  In  defendant's 
shop  only  about  three  weeks;  that  when  he 
entered  the  shop  he  had  had  no  experience 
In  the  kind  of  work  upon  which  he  was 
engaged;  that  he  was  asked  to  do  the  work 
which  resulted  in  his  death  without  any 
instruction  or  warning  being  given  to  him 
by  the  foreman  or  any  one  In  authority  at 
the  shop.  It  Is  for  the  jury  to  say  whether 
the  danger  was  so  open  and  apparent  that 
instructions  concerning  it  were  not  neces- 
sary and  whether  the  deceased  was  guilty 
of  contributory  negligence.  Jackson  Knife 
&  Shear  Co.  v.  Hathaway,  7  Ohio  C.  C.  (N.  S.) 
242.  It  is  not  error  to  leave  it  to  the  jury 
to  say  whether  the  facts  and  circumstances 
under  which  the  plaintiff  stej^ed  into  the 
open  elevator  shaft  were  such  as  to  lull 
him  Into  a  sense  of  security  by  leading  him 
to  think  the  cab  was  there  to  receive  him. 
Breuer  v.  Frank,   3  Ohio  N.  P.   (N.  S.)   681. 


St4.  Ward  V.  District  of  Columbia,  24  App. 
D.  C.  524,  following  Washington  Gaslight  Co. 
V.  Poore,  3  App.  D.  C.  127;  Adams  v.  Wash- 
ington &  G.  R.  Co.,  9  App.  D.  C.  26;  West  Chi- 
cago St.  R.  Co.  v.  Dougherty,  110  111.  App. 
204.  The  facts  being  undisputed  does  not 
alone  make  the  question  of  negligence  one 
of  law;  the  circumstances  must  be  such  that 
men  of  ordinary  prudence  and  discretion 
cannot  differ  thereon.  Sharp  v.  Erie  R.  Co. 
[N.  T.]  76  N.  E.  923. 

25.  McAllister  v.  Jung,  112  111.  App.  138; 
Chicago,  etc.,  R.  Co.  v.  Schwanenfeldt  [Neb.] 
105  N.  W.  1101;  Chicago  City  R.  Co.  v. 
Barnes,  114  III.  App.  495.  Contributory  neg- 
ligence of  plaintiff  in  driving  his  horse 
against  a  chain  closing  an  entrance  to  an 
enclosed  lot,  in  plain  sight  and  known  to 
him.  McCandless  v.  Phreaner,  24  Pa.  Super. 
Ct.  383. 

26.  Wolf  Co.  V.  Western  Union  Tel.  Co., 
24   Pa.  Super.   Ct.  129. 

27.  28.  Rowe  V.  Taylorville  Eleo.  Co.,  114 
111.  App.    535. 

S9.  Kenefiok -Hammond  Co.  v.  Rohr  [Ark.] 
91  S.  W.  179. 

30.  Pittsburg,  etc.,  R.  Co.  v.  Smith,  110 
111.  App.  154. 

31.  Geldard  v.  Marshall  [Or.]  83  P.  867. 

32.  Terminal  Railroad  Ass'n  v.  Larkins, 
112  111.  App.  366.  Whether  negligence  of 
township  in  not  providing  guard  rails  on  an 
embankment  was  such  cause.  Maus  v.  Ma- 
honing Tp.,  24  Pa.  Super.  Ct.  624.  Whether, 
in  an  action  for  damages  against  a  saloon 
keeper,  intoxication  was  the  proximate  cause 
of  death.  Botwinis  v.  Allgood,  113  111.  App. 
188.  Whether  damages  suffered  were  a  di- 
rect consequence  of  defendant's  alleged  in- 
jury to  plaintiff's  premises.  Baltimore  Belt 
R.  Co.  V.  Sattler  [Md.]  62  A.  1125.  Where 
there  is  evidence  of  an  unbroken  connection 
and  continuous  operation  between  a  disease 
and  an  injury.  It  is  for  the  jury  to  determine 
whether  the  wrongful  act  that  caused  the 
injury  was  the  proximate  cause  of  the  dis- 
ease. Sallie  V.  New  York  City  R.  Co.,  110 
App.  Div.  665,  97  N.  T.  S.  491. 

33.  Terminal  Railroad  Ass'n  v.  Larkins 
112    111.   App.    366. 
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questions  of  assumption  of  risk'*  and  who  are  fellow-seTvants/"  unless,  by  facts 
admitted  or  proven  beyond  dispute,  so  that  reasonable  minds  can  draw  but  one 
conclusion  therefrom,  the  existence  of  the  relation  of  fellow-servant  is  shown 
within  the  established  rule.'"  Foreign  laws  are  also  matters  of  fact.'"^  Other  il- 
lustrations of  what  falls  within  the  province  of  the  jury  will  be  found  in  the  notes.'^ 
Where  a  plea  of  the  statute  of  limitations  was  interposed  to  an  amended  declarar 
tion  in  an  action  for  personal  injuries,  and  a  replication  to  such  plea  was  filed,  a 
mixed  question  of  law  and  fact  was  presented,  the  jury  to  determine  when  the 
injury  occurred  and  the  court  when  the  suit  was  commenced.^^ 

QUIETING  TITLE. 


§  1.  Chancery  and  Statntory  Remedies 
and  Rights  (1183).  Title  and  Possession 
(1184).     Possession  (1184).     Defenses  (1185). 

§  2.  What  Is  a  Cloud  or  Conflicting  Claim 
(1186). 

§  3.     Procedure      (1186).      Parties      (1186). 


Bill,  Complaint,  or  Petition  (1187).  An 
Answer  (1188).  Evidence  (1188).  Joinder 
of  Causes  (1189).  Trial  (1189).  Jury  Trial 
(1189).  Findings,  Decree,  or  Judgments 
(1189).     Costs    (1190). 


§  1.  Chancery  and  statutory  remedies  and  rights.  Nature  and  office.^^ — 
The  proceeding  to  quiet  title  is  equitable,  and  to  entitle  the-  complainant  to  relief 
he  must  do  equity.*"  A  court  of  law  has  no  jurisdiction.*^  If  ejectment  lies,  a 
suit  to  quiet  title  will  not.*^     A  bill  to  quiet  title  will  not  lie  to  settle  a  boundary 


34.  Annadall  v.  Union  Cement  &  Lime 
Co.  [Ind.]  1i  N.  B.  893;  St.  Douis,  etc.,  R.  Co. 
V.  Burgess  [Kan.:  83  P.  991;  Rahn  v.  Stand- 
ard Optical  Co.,  96  N.  T.  S.  1080. 

35.  Shickle-Harrison  &  H.  Iron  Co.  V. 
Beck,  112  111.  App.  444. 

36.  Himrod  Coal  Co.  v.  Clingan,  114  111. 
App.  568;  Cleveland,  etc.,  R.  Co.  v.  Surrells, 
115  111.  App.  615;  Chicago,  etc..  R.  Co.  v. 
Mikesell,  113  111.  App.  146;  Illinois  Southern 
R.  Co.  V.  Marshall,  112  lU.  App.  514.  In  an 
action  for  an  injury  to  a  servant,  it  was  a 
question  for  the  jury  under  the  evidence 
whether  a  rope,  which  broke  and  caused  the 
accident,  was  selected  by  the  defendant  or 
plaintiff's  fellow-servants.  Geldard  v.  Mar- 
shall  [Or.]  83  P.  867. 

36a.  Whether  the  common-law  doctrine  of 
nonliability  of  employers  for  negligence  of 
fellow-servants  prevailed  in  Mexico.  Mexi- 
can Cent.  R.  Co.  v.  Chantry  [C.  C.  A.]  136  F. 
316. 

sr.  In  an  ejectment  suit,  whether  a  line, 
under  the  evidence,  was  a  consentable  line. 
Dunlap  V.  Reardon,  24  Pa.  Super.  Ct.  35. 
Where,  in  an  action  on  a  building  contract, 
evidence  tends  to  show  that  the  architect 
acted  under  defendant's  instructions  in  re- 
fusing to  deliver  a  certificate  of  approval 
of  work,  it  was  a  question  for  the  jury 
whether  vexatious  and  unreasonable  delay  in 
payment  was  occasioned  by  defendant's 
fault.  Fitzgerald  v.  Benner,  219  111.  485,  76 
N.  B.  709.  In  which  capacity  one,  who 
was  both  a  special  officer  of  a  railroad  com- 
pany and  a  police  officer,  was  acting  when 
he  attempted  to  arrest,  without  warrant, 
violators  of  the  law  (Baltimore  &  O.  R.  Co. 
V  Deck  [Md.]  62  A.  958),  or  when  he  shot 
a  boy  attempting  to  steal  a  ride  on  a  freight 
train  (Sharp  v.  Brie  R.  Co.  [N.  Y.]  76  N.  E. 
923) 

ss!  Merchants  Loan  &  Trust  Co.  v.  Bouch- 
er, 115  111.  App.  101. 


89.     See  4  C.  L.  1168. 

40.  NOTE.  Bill  to  remove  vendor's  lien 
when  claim  for  purchase  price  is  barred  by 
limitations;  Held  that  the  bill  can  be  grant- 
ed only  on  condition  that  the  plaintiff  pay 
for  the  land.  Cassell  v.  Lowry,  164  Ind.  1, 
72  N.  B.  640.  It  is  true  that  equity  will  not 
as  a  rule  allow  a  title  otherwise  unimpeach- 
able to  be  clouded  by  a  claim  which  can 
never  be  successfully  enforced,  since  such  a 
claim  can  result  only  in  oppression  and  use- 
less reduction  of  value.  Steam,  etc.,  Co.  v. 
Jones,  21  Blatchf.  [U.  S.]  138.  Accordirj^ly, 
a  disseisor  -who  has  acquired  land  by  ad- 
verse possession  for  the  statutory  period  is 
entitled  to  a  decree  of  a  court  of  equity 
making  his  title  perfect  of  record.  Arring- 
ton  V.  Liscom,  34  Cal.  365,  94  Am.  Dec.  722. 
The  fact  that  in  Indiana  the  running  of  the 
statute  of  limitations  against  the  debt  bars 
also  the  lien  which  secures  it  would  seem 
at  first  sight  to  bring  the  present  case  with- 
in these  principles,  since  the  plaintiff  is  in 
possession  of  the  land  "with  a  title  which  no 
one  can  dispute.  But  though  the  statute 
limiting  personal  actions  bars  all  remedies, 
it  does  not,  like  the  statute  applicable  to 
realty,  extinguish  the  right.  Under  such 
circumstances  the  court  is  right  in  denying 
relief  till  such  obligation  is  discharged. 
Booth  V.  Hoskins,  75  Cal.  271. — 18  Harv.  L. 
R.  471. 

41.  A  cloud  consisting  of  an  Invalid  or- 
dinance and  statutes  authorizing  the  con- 
demnation of  land  cannot  be  removed  in  con- 
demnation proceedings  instituted  under  such 
legislation.  Roby  v.  South  Park  Com'rs,  215 
111.  200,   74  N.  B.   125. 

42.  A  mortgagor  who  has  paid  the  mort- 
gage and  thereby  divested  the  title  of  tha 
mortgagee  cannot  maintain  the  suit  to  quiet 
title  against  a  void  foreclosure.  Drum  v. 
Bryan  [Ala.]  40  So.  131. 
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dispute,*'  nor  for  the  sole  purpose  of  determining  a  question  of  fraud.**  Defend- 
ants in  ejectment  cannot  base  a  bill  to  quiet  title  on  matters  which  would  constitute 
a  defense  to  the  action  at  law,*^  and  during  the  pendency  of  an  action  in  ejectment, 
a  bill  to  cancel  the  deed  under  which  plaintiff  claims,  for  fraud  in  its  procurement, 
and  to  enjoin  the  prosecution  of  the  action  at  law,  will  not  lie.*"  That  the  judgment 
will  amount  to  a  technical  forfeiture  is  not  a  bar  to  the  suit.*^  The  pendency  of 
a  suit  in  a  state  court  does  not  abate  a  suit  in  a  Federal  court  to  quiet  title  to  the 
same  land.** 

Title  and  possession*^  in  the  complainant  are  essential,^"  both  in  the  suit  in 
equity  and  in  the  statutory  equivalents,''^  except  as  the  statutes  provide  for  de- 
termining conflicting  claims  to  vacant  property  f^  and,  unless  defendants  are  numer- 
ous, plaintiff's  title,  if  a  legal  one,  must  have  been  established  at  law  or  be  founded 
on  undisputed  evidence  of  long  continued  possession.^'  An  equitable  title  will 
sustain  the  suit.^*     The  plaintiff  must  recover  on  the  strength  of  his  own  title.°° 

Possession.^^ — As  a  general  rule,  possession  in  the  complainant  is  essential, 
whether  the  proceeding  be  at  common  law°^  or  under  the  statutes,^'  unless  the  land 


43.  Living-ston  County  Bldg.  &  Loan  Ass'n 
V.  Keach,  219  IH.  9,  76  N.  E.  72. 

44.  Suspension  of  levy  on  land  conveyed 
In  fraud  of  creditors  under  Rev.  Laws,  c. 
178,  §  31,  does  not  authorize  the  fraudulent 
grantee  to  sue  to  cancel  the  levy  as  a  cloud, 
and  thus  procure  the  determination  of  the 
question  of  fraud.  Dunbar  v.  Kelly  [Mass.] 
75  N.  B.   740. 

45.  Murray  v.  Barnes   [Ala.]    40  So.   348. 

46.  Wilson  v.  Miller  [Ala.]  39  So.  178. 
See   6  Columbia  L.  R.    55. 

47.  A  bill  will  lie  to  quiet  title  ag-ainst  a 
contract  under  which  all  rights  have  been 
lost  by  willful  and  prolonged  neglect,  though 
the  relief  granted  amounts  to  a  technical 
forfeiture.  Sawyer  v.  Cook,  188  Mass.  163, 
74   N.   E.    356. 

48.  Slaughter  v.  Mallet  Land  &  Cattle  Co. 
[C.  C.  A.]   141  P.  282. 

4».     See  4   C.  L.   1168. 

50.  Logan's  Heirs  v.  Ward  [W.  Va.]  52  S. 
E.  398;  Carpenter  v.  Smith  [Ark.]  88  S.  W. 
976.  Title  and  actual  possession.  Wallace 
v.  Elm  Grove  Coal  Co.  [W.  Va.]  52  S.  E.  485. 
Title  in  defendant  from  a  paramount  source 
antedating  that  of  plaintiff  is  a  defense. 
Downing  v.  Haas,  33  Colo.  344,  81  P.  33. 
One  claiming  by  virtue  of  an  executory  con- 
tract of  sale  conditioned  that  the  vendor 
would  make  him  title  on  payment  of  the 
purchase  price  which  has  not  been  paid,  has 
not  even  an  equitable  interest.  Bradley  v. 
Bell   [Ala.]    38  So.   759. 

51.  Pacts  constituting  perfect  legal  or 
equitable  title  must  be  alleged  and  proven 
under  Code  1892,  §  500.  Jones  v.  Rogers 
[Miss.]  38  So.  742.  Though  the  law  author- 
izing suits  to  quiet  title  should  be  liberally 
construed,  no  one  except  the  true  owner 
can  maintain  the  action.  Weyman  v.  At- 
lanta, 122  Ga.  539,  50  S.  E.  492. 

52.  See  infra,  this  section. 

53.  Carswell  v.   Swindell    [Md.]    62   A.   956. 

54.  The  holder  of  a  bond  for  title  has 
an  equitable  title  sufficient  to  support  the 
suit.  Norman  v.  Pugh  [Ark.]  86  S.  W.  833. 
The  complainant  must  establish  perfect  legal 
or  equitable  title.  Stevens  Lumber  Co.  v. 
Hughes    [Miss.]    38   So.    769.     Under  B.    &  C. 


Comp.  §  516,  the  holder  of  a  mere  equitable 
right  may  maintain  an  action  to  determine 
conflicting  claims.  Holmes  v.  Wolfard  [Or.] 
81   P.    819. 

55.  Stevens  Lumber  Co.  v.  Hughes 
[Miss.]  38  So.  769;  Logan's  Heirs  v.  Ward 
[W.  Va.]  52  S.  E.  398.  One  claiming  under 
a  void  donation  deed  cannot  maintain  the 
action  as  against  one  having  color  of  title. 
St.  Louis  Refrigerator  &  Wooden  Gutter 
Co.  V.  Thornton  [Ark.]  86  S.  W.  852.  The 
suit  cannot  be  maintained  because  of  any 
defect  In  the  defendant's  title.  Jones  v. 
Rogers  [Miss.]  38  So.  742.  Vhere  one  sues 
to  quiet  title  held  under  patent  from  a  coun- 
ty, the  defendant  may  show  that  the  county 
received  no  consideration.  Wheeler  v.  Reyn- 
olds Land  Co.   [Mo.]  91  S.  W.   1050. 

56.  See  4  C.  L.   1169. 

57.  St.  Louis  Refrigerator  &  Wooden  Gut- 
ter Co.  V.  Thornton  [Ark.]  86  S.  W.  852;  Liv- 
ingston County  Bldg.  &  Loan  Ass'n  v.  Keach, 
219  111.  9,  76  N.  B.  72;  Drum  v.  Bryan  [Ala.] 
40  So.  131;  Gunning  v.  Sorg,  113  111.  App.  332. 
Possession  is  essential  unless  the  land  is  un- 
occupied. Glos  v.  Kenealy  [111.]  77  N.  E. 
146.  Answer  stating  facts  showing  that 
plaintiff  is  not  in  possession  states  a  good 
defense.  Downing  v.  Haas,  33  Colo.  344,  81 
P.  33.  A  bill  to  cancel  a  deed  is  bad  where 
it  alleges  that  the  grantee  is  in  possession 
of  a  portion  of  the  premises.  Stannard  v. 
Aurora,  E.  &  C.  R.  Co.  [111.]  77  N.  B,  254. 
Does  not  lie  against  a  defendant,  alleged  to 
have  possessed  himself  of  certain  of  the 
lands,  to  have  leased  others  of  them  and  to 
be  otherwise  attempting  to  control  all  the 
lands.  Barco  v.  Doyle  [Bla.]  39  So.  103.  A 
bill  from  which  it  does  not  appear  that 
plaintiff  is  in  possession  is  lacking  In  equi- 
ty. Merritt  v.  Alabama  Pyrites  Co.  [Ala.] 
39  So.  555.  Actual  possession  in  complainant 
is  essential.  Carswell  v.  Swindell  [Md.]  62 
A.  956.  If  the  owner  is  entered  upon,  a 
suit  to  quiet  title  will  not  lie.  Logan's 
Heirs  v.   Ward    [W.   Va.]    52   S.   E.   398. 

Possession  sufflcient  to  sustain  the  action 
is  shown  where  one  went  upon  the  land  and 
directed  another  to  put  up  a  fence,  though 
the  fence  was  not  a  substantial  one.     Bland 
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is  wild  or  unoccupied,""  or  the  title  of  the  plaintiff  is  equitable.'"  One  who  has 
been  in  peaceable  possession  for  a  long  period  is  not  deprived  of  his  right  to  main- 
tain the  suit  because  forcibly  entered  upon.°^  A  possession  acquired  secretly 
and  by  unfair  means  will  not  support  the  action."^  In  Alabama  the  possession 
must  be  peaceable."'  In  California  possession  is  not  essential."''  Ownership  in  fee 
carries  with  it  possession  sufficient  for  the  purposes  of  the  suit  in  the  absence  of 
actual  adverse  possession  by  another ,°°  but  actual  possession  of  a  portion  of  the 
premises  will  not  support  the  suit  if  there  be  not  constructive  possession  of  the  re- 
mainder."' Where  equity  has  assumed  jurisdiction,  it  may  quiet  title  as  incident 
to  the  main  relief,  though  plaintiff  is  not  in  possession,"'  but  where  defendants  are 
in  possession,  the  fact  that  other  equitable  relief  is  prayed  foi-  does  not  author- 
ize equity  to  retain  jurisdiction  where  plaintiff  is  not  entitled  to  such  other  re- 
lief."' A  remainderman,  though  ^ot  in  possession,  may  maintain,  the  suit  where 
the  life  tenant  has  conveyed  the  fee  and  lapse  of  time  will  bar  him.*°  The  ques- 
tion of  possession  may  be  waived.'"  The  question  as  to  possession  is  one  of  fact 
and  cannot  be  considered  on  demurrer.'^ 

Defenses^ — A  suit  may  be  barred  by  laches'"  or  limitations,'*  if  the  statute  is 


V.  Windsor,  187  Mo.  108,  86  S.  W.  162.  Pay- 
ment of  taxes  and  occupation  by  tenants  of 
a  large  tract  of  land,  including  wild  moun- 
tain land,  is  possession  of  the  whole  sufB- 
cient  to  support  an  action.  Davis'  Heirs  v. 
Hinckley,  141  F.  708.  In  Alabama  actual 
or  constructive  possession  is  sufficient.  Foy 
V.  Barr  [Ala.]  39  So.  578.  Evidence  sufficient 
to  show  possession  in  plaintiff  at  the  time 
suit  was  instituted.  Davis  v.  Commonwealth 
Land  &  Lumber  Co.,  141  F.  711. 

5S.  Gen.  St.  1902,  §  4053,  authorizing-  suits 
to  quiet  title  under  certain  circumstances, 
does  not  authorize  suit  to  recover  possession 
of  one  who  is  alleged  to  have  entered  un- 
lawfully. Foote  V.  Brown  [Conn.]  62  A.  667. 
A  suit  may  be  maintained  by  one  in  actual 
possession  against  an  adverse  claimant  not 
in  possession.  Logan's  Heirs  v.  Ward  [W. 
Va.]  52  S.  B.  398. 

59.  St.  Louis  Refrigerator  &  Wooden  Gut- 
ter Co.  V.  Thornton  [Ark.]  86  S.  W.  852; 
Weyman  v.  Atlanta,  122  Ga.  539,  50  S.  B. 
492.      One     who     claimed    wild     land    under 

,  deeds  purporting  to  convey  a  larger  tract, 
and  had  exercised  acts  of  ownership  and 
paid  taxes  for  five  years,  may  maintain  a 
suit  to  quiet  title  under  P.  L.  1901,  pp.  67, 
58,  though  the  land  was  not  "separately" 
assessed  for  taxes  to  her.  McGrath  v.  Nor- 
cross  [N.  J.  Bq.]  61  A.  727.  Cutting  timber, 
etc.,  by  an  adverse  claimant  held  not  to 
preclude  the  record  owner  from  maintaining 
suit  to  quiet  title  under  P.  L.  1901,  pp.  67,  58, 
authorizing  the  record  owner  of  wild  and 
unoccupied  land  to  maintain  the  action.     Id. 

60.  St.  Louis  Befrigerator  &  Wooden  Gut- 
ter Co.  V.  Thornton  [Ark.]  86  S.  W.  852. 

61.  Slaughter  v.  Mallet  Land  &  Cattle  Co. 
[C.  C.  A.]   141  F.  282. 

62.  Where  a  drift  from  one  mining  claim 
is  surreptitiously  run  under  the  surface  of 
another.  Badger  Gold  Min.  &  Mill  Co.  v. 
Stockton  Gold  &  Copper  Min.  Co.,  139  F.  838. 

63.  Peaceable  possession  under  a  claim  of 
ownership  is  essential  under  Code  1896,  § 
809  Lyon  v.  Arndt  [Ala.]  38  So.  242;  Randle 
V.   Daughdrill    [Ala.]    39    So.   162.     As   distin- 

6  Curr.  Law. — 75. 


guished  from   disputed   or  scrambling.     Foy 
V.   Barr    [Ala.]    39   So.   578. 

64.  Beiner  v.  Schroeder,  146  Cal.  411,  80  P. 
617. 

65.  Mitchell  v.  Titus,  33  Colo.  385,  80  P. 
1042.  A  sheriff's  deed  under  a  foreclosure 
decree  vests  in  the  grantee  the  title  and  pos- 
session in  the  absence  of  actual  adverse  pos- 
session in  another,  sufficient  to  maintain  the 
action  authorized  by  Code  Civ.  Proc.  S  255. 
Keener  v.  Wilkinson,  33  Colo.  445,  80  P.  1043. 

66.  Badger  Gold  Min.  &  Mill.  Co.  v.  Stock- 
ton  Gold   &   Copper  Min.    Co.,    139    F'.    838. 

67.  Norman  v.  Pugh  [Ark.]  86  S.  W.  833. 
Where  equity  assumes  jurisdiction  for  the 
purpose  of  enjoining  waste,  it  may,  for  the 
purpose  of  preventing  a  multiplicity  of  suits, 
quiet  title,  though  plaintiff  is  not  in  posses- 
sion. Big  Six  Development  Co.  v.  Mitchell 
[C.  C.  A.]   138  F.  279. 

68.  Brownback  v.  Keister  [111.]  77  N.  B. 
75. 

69.  For  the  purposes  of  this  action  the 
possession  of  the  life  tenant  is  the  posses- 
sion of  the  remainderman.  Alley  v.  Alley 
[Ky.]  91  S.  W.  291. 

70.  Where  after  a  demurrer  on  the  ground 
that  the  action  would  not  lie  against  a  de- 
fendant in  possession  was  overruled,  the  de- 
fendant answered  on  the  merits  and  obtain- 
ed a  verdict  on  the  issues  of  fact,  the  objec- 
tion was  waived.  Weatherwax  Lumber  Co. 
V.  Ray,  38  Wash.  545,  80  P.  775. 

71.  Weatherwax  Liumber  Co.  v.  Bay,  38 
Wash.  545,  80  P.  775. 

72.  See  4  C.  L.  1170. 

73.  One  held  barred  by  laches  from  main- 
taining a  suit  to  remove  a  cloud.  Bradley  v. 
Johnson  [Idaho]  83  P.  927.  Acquiescence  by 
the  owner  In  a  tax  judgment  sale  and  deed 
for  25  years,  though  not  a  bar  to  a  suit  to 
quiet  title,  may  be  considered  by  the  court. 
Morrison  v.  Turnbaugh  [Mo.]  91  S.  W.  152. 
One  who  received  his  deed  in  August,  1900, 
and  commenced  suit  to  quiet  title  against 
a  cloud  prior  to  his  deed  In  January,  1901,  is 
not  guilty  of  laches.  Bland  v.  Windsor, 
187  Mo.  108,  86  S.  W.  162. 
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applicable  to  such  proceeding.'"  An  agreement  by  plaintiflE  to  dispose  of  the  prop- 
erty is  no  defense  where  such  agreement  does  not  affect  the  defendant's  title.''* 
A  defense  available  only  to  the  general  public  cannot  be  asserted  by  a  municipali- 
ty." 

§  2.  What  is  a  cloud  or  conflicting  claim.''^ — A  cloud  is  a  semblance  of  title 
either  legal  or  equitable,  or  a  claim  of  interest  appearing  in  some  legal  form  but 
which  is  in  fact  unsound.'*  The  test  by  which  to  determine  whether  a  cloud  exists 
is,  -would  the  owner  in  ejectment  brought  by  the  adverse  claimant  be  required  to 
offer  evidence  to  defeat  a  recovery.*"  The  claim  must  be  such  that  extrinsic  evi- 
dence is  necessary  to  establish  its  invalidity,'^  but  it  is  not  essential  that  an  at- 
tempt has  been  made  to  enforce  it.*''  An  unfounded  assertion,*"  a  mere  fear  of 
suit,  or  that  another  merely  questions  one's  title,**  is  not  a  cloud.  Relief  may  be 
granted,  though  the  claim  asserted  is  void  on  its  face.*° 

§  3.  Procedure.^^  Process.^'' — The  manner  of  service  of  process  is  regulated 
by  statute.**  Where'  one  defendant  files  a  cross  petition  against  his  co-defendant, 
the  court  may  not  enter  judgment  on  such  cross  petition  where  the  co-defendant  had 
not  been  summoned  Or  heard.*' 

Parties."'' — One  who  claims  an  interest  necessary  to  be  adjudicated  is  a  necessary 


74.  Code  1892.  §  2731.  bars  a  suit  to  quiet 
title  In  10  years.  Jones  v.  Rogers  [Miss.] 
38  So.   742. 

75.  The  Oregon  statutes  of  limitation  ap- 
plicable to  actions  for  the  recovery  of  land 
sold  for  taxes  do  not  apply  to  suits  to  quiet 
title.     Mount  v,   McAulay    [Or.]    83    P.    529. 

76.  State  V.  Coughran  [S.  D.]  103  N.  W. 
31. 

77.  In  a  suit  against  a  town  to  determine 
adverse  claims,  defenses  that  the  land  was  a 
highway  and  a  public  beach  were  properly 
stricken.  Dawson  v.  Orange  [Conn.]  61  A. 
101. 

7S.     See  4  C.  L.  1070. 

79.  Eoby  v.  South  Park  Com'rs,  215  111. 
200,    74   N.   B.    125. 

Helil  to  constitute  a  clond:  An  outstand- 
ing forfeited  mining  lease.  Brewster  v. 
Lanyon  Zinc  Co.  [C.  C.  A.]  140  P.  801.  The 
suspension  of  a  levy  of  execution.  Dunbar 
V.  Kelly  [Mass.]  75  N.  B.  740.  Undischarged 
mortgage  where  the  mortgagees  refused  to 
disclaim.  Flint  Land  Co.  v.  Fochtman, 
[Mich.]  12  Det.  Leg.  N.  171.  103  N.  W.  813. 
A  mortgage  executed  under  an  erroneous 
belief  that  the  mortgagor  had  title  to  all 
land  included  is  a  cloud  on  the  title  of  such 
portion  of  the  land  as  he  did  not  own. 
Pritchard  v.  Lewis,  125  Wis.  604,  104  N.  W. 
989.  Under  Laws  1897,  p.  405,  c.  414  (Village 
Law  §§  112,  118),  an  invalid  assessment  is  a 
cloud  where  invalidity  must  be  shown  by 
extrinsic  evidence.  Trumbull  v.  Palmer,  104 
App.  Div.  51,  93  N.  T.  S.  349.  Where  a  judg- 
ment creditor  of  third  persons  assert  that 
his  debtor  has  an  interest  in  a  mine  and 
has  levied  execution  and  advertised  the  same 
for  sale,  the  fee  owner  may  maintain  a  suit 
to  quiet  title  against  him.  Spar  Consol.  Min. 
Co.  V.  dasserleigh  [Colo.]  83  P.  1058.  A 
claim  by  a  municipality  that  the  franchise 
of  a  street  railway  company  would  expire 
at  a  certain  date,  and  an  asserted  purpose 
to  resume  possession  on  such  date,  Is  a 
cloud.  Blair  v.  Chicago,  26  S.  Ct.  427.  Own- 
er of  part  of  a  tract  of  land  subject  to  a 
street    improvement    bond    held    entitled    to 


have  his  title  quieted  against  the  bond. 
BUis  V.  Witmer  [Cal.]  83  P.  800.  A  deed 
wrongfully  procured  from  the  depositary  in 
escrow  is  a  cloud.  Bales  v.  Roberts,  189 
Mo.  49,  87  S.  W.  914.  Where  a  grantee  pro- 
cures a  deed  by  fraud,  the  grantor  is  en- 
titled to  rescind  and  have  his  title  quieted 
against  the  deed.  Reynolds  v.  Rickgauer 
[Neb.]  106  N.  W.  175.  A  widow  in  posses- 
sion to  whom  a  husband  devised  all  his 
property  may  maintain  a  bill  to  quiet  title 
against  children  who  may  assert  that  omis- 
sion to  mention  them  in  the  will  "was  unin- 
tentional.    Jenks  V.  Jenks   [R.  I.]    60  A.   676. 

80.  City  of  Birmingham  v.  McCormack 
[Ala.]   40  So.  111. 

81.  A  void  ordinance  and  statutes  pur- 
porting to  authorize  the  condemnation  of 
land  do  not  constitute  a  cloud  on  the  title 
of  land  claimed  to  be  subject  to  condemna- 
tion. Roby  V.  South  Park  Com'rs,  215  111. 
200,  74  N.  B.  125.  A  deed  under  a  sale  based 
on  an  Invalid  ordinance  is  not  a  cloud.  A 
party  claiming  under  such  deed  would  have 
to  prove  the  ordinance.  City  of  Birmingham 
v.  McCormack   [Ala.]    40   So.   111. 

82.  Dawson  v.   Orange    [Conn.]    61   A.   101. 

83.  An  unfounded  assertion  by  a  wife  of 
title  to  community  property  is  not  a  cloud 
on  the  title  of  the  husband  who  has  absolute 
control  of  it.  Newman  v.  Newman  [Tex.  Civ. 
App.]    86  S.  W.   635. 

84.  Merritt  v.  Alabama  Pyrites  Co.  [Ala.] 
39  So.  555. 

85.  Deed  alleged  to  constitute  a  cloud. 
Mount  v.  McAulay  [Or.]   83  P.  529. 

86.  See  4  C.  L.  1171. 

87.  See  4  C.  L.   1172. 

88.  In  an  action  to  quiet  title  to  coal 
lands  under  Act  June  10,  1893  (P.  L.  415),  the 
rule  to  show  cause  must  be  served  on  non- 
resident respondents  at  their  residence  or 
place  of  business,  but  such  service  is  waived 
where  they  voluntarily  file  answer.  Stamey 
V.  Barkley,  211  Pa.  313,  60  A.  991. 

89.  Amburgy  v.  Burt  &  B.  Lumber  Co 
[Ky.]    89    S.    W.    680. 

»0.     See  4  C.  L.  1172. 
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party.*^  An  action  alleging  the  deed  to  defendant  to  be  void,  but  which  fails  to 
join  his  grantor,  is  demurrable  for  nonjoinder  of  necessary  parties."*  In  a  suit 
to  remove  a  cloud  and  have  a  conveyance  canceled  as  fraudulent,  the  parties  who  exe- 
cuted the  conveyance  are  indispensable,  especially  if  the  conveyance  contains  cove- 
nants of  warranty."^  One  who  appears  to  be  a  necessary  party  should  be  admitted 
as  a  party  upon  his  motion."*  Under  a  rule  that  a  person  having  legal  title  and 
possession  may  sue,  a  mortgagor  in  possession  may  maintain  the  suit  against  a  mort-  i 
gagee  asserting  title."'  The  suit  must  be  brought  for  relief  contemplated  by  the 
statute,"*  and  by  a  party  falling  within  its  terms."'  A  trustee  under  a  voluntary 
conveyance  from  one  heavily  indebted  cannot  maintain  a  bill  to  cancel  as  a  cloud  a 
suspended  levy  of  execution,  which  was  sued  out  by  a  creditor  who  refused  to  par- 
ticipate in  the  trust  scheme."*  Eeceivers  in  possession  of  street  railway  property 
under  decree  of  a  Federal  court,  may,  with  authority  from  such  court,  maintain  a 
bill  to  remove  a  cloud."" 

Billj  complaint,  or  petition.'^ — The  complaint  must  allege  plaintiff's  title*  and 
possession.'  Pacts  showing  title  in  plaintiff  must  be  alleged*  and  not  left  to  pre- 
sumption," but  the  character  of  the  adverse  claim,'  or  that  it  constitutes  a  cloud,' 


91.     Getzelman  v.  Blazler,  112  IH.  App.  648. 
»2.     Davis  V.   Denham    [Ala.J    *0  So.    277. 

93.  Florida  Land   Rock  Phosphate  Co.  v. , 
Anderson    [Fla.]    39  So.  392.  , 

94.  Getzelman  v.  Blazler,  112  111.  App.  648. 

95.  Sheffield  v.  Day  [Ky.]  90  S.  W.  545. 

96.  The  holder  of  the  record  title  cannot 
maintain  a  bill  under  Code  D.  C.  §  111,  as 
that  statute  provides  only  for  the  establish- 
ment of  a  title  acquired  by  adverse  posses- 
sion as  a  record  title.  Harvey  v.  Miller,  24 
App.    D.   C.    51. 

97.  P.  L.  1901,  pp.  57,  58,  authorizing  suit 
to  quiet  title  by  one  claiming  to  own  wild 
land,  who  has  paid  taxes  thereon  for  five 
years,  authorizes  the  maintenance  of  the  ac- 
tion by  one  who  "claims"  to  own  the  fee, 
and  is  not  limited  to  actual  owners  of  the 
disputed  possession.  McGrath  v.  Norcross 
[N.  J.  Bq.]  61  A.  727.  One  in  possession  un- 
der a  contract  by  which  the  owner  agreed 
to  will  the  land  to  him  may,  under  Act  June 
10,  1893  (P.  Tu  415),  maintain  a  bill  to  quiet 
title  against  persons  to  whom  his  vendor 
conveyed  for  life,  and  in  remainder,  and  the 
judgment  will  conclude  both.  Smith  v. 
Hibbs  [Pa.]  62  A.  834.  Under  Bev.  St. 
1898,  §  3186,  one  who  is  either  the  owner  in 
fee  of  the  premises  or  the  owner  of  an  in- 
cumbrance thereon  may  prosecute  a  suit 
to  test  the  validity  of  any  claim,  lien,  or  in- 
cumbrance on  such  land  or  any  part  of  it. 
Coe  V.  Rockman  [Wis.]  106  N.  W.  290.  Un- 
der this  statute  one  claiming  by  conveyance 
from  a  mortgagee  may  maintain  an  action  to 
test  the  legality  of  tax  deeds,  although  the 
mortgage   sale   has  not  been  confirriied.     Id. 

98.  Dunbar  v.  Kelly  [Mass.]   75  N.  E.  740. 

99.  Blair  v.  Chicago,  26  S.  Ct.   427. 
1.     See  4  C.  L..  1172. 

a.  Title  must  be  clearly  and  directly  al- 
leged with  certainty  to  a  common  intent. 
Corbin  Oil  Co.  v.  Searles  [Ind.  App.]  75  N.  E. 
293.  Bill  to  quiet  title  under  Act  March  8, 
1870  (P.  L..  p.  20),  held  not  demurrable  be- 
cause setting  up  title  under  a  deed  not  prop- 
erly acknowledged.  Pittichauer  v.  Metro- 
poUtan  Fireprooflng  Co.  [N.  J.  Eq.]  61  A,  746. 


Complaint  held  to  state  a  cause  of  action 
in  partition,  and  not  to  determine  adverse 
claims  under  the  statute.  Chamberlain  v. 
Waples   [Mo.]   91  S.  W.  934. 

3.  Possession  must  be  affirmatively  alleg- 
ed and  proven.  Carswell  v.  Swindell  [Md.] 
62  A.  956;  Jones  v.  Rogers  [Miss.]  38  So.  742; 
Weyman  v.  Atlanta,  122  Ga.  539,  50  S.  E.  492. 
A  bill  must  show  actual  and  not  merely  con- 
structive possession.  Carswell  v.  Swindell 
[Md.]  62  A.  956.  Under  Code  1896,  §§  809, 
810,  complainant  must  allege  that  he  is  in 
peaceable  possession,  or  that  his  title  is  de- 
nied and  no  suit  is  pending  to  test  the  val- 
idity thereof.  City  of  Birmingham  v.  MoCor- 
mack  [Ala.]   40  So.  111. 

4.  Not  sufficient  to  state  such  fact  as  a 
conclusion.  Weyman  v.  Atlanta,  122  Ga.  539, 
50  S.  E.  492;  Jones  v.  Rogers  [Miss.]  38  So. 
742.  ■    . 

5.  It  will  not  be  presumed  from  an  alle- 
gation that  execution  sale  was  made  to  the 
plaintiff  that  the  marshal  executed  a  deed 
to  him.     Jones  v.  Rogers   [Miss.]   38  So.  742. 

6.  In  an  action  under  Mills'  Ann.  St.  §  255, 
the  complaint  need  not  set  out  the  character 
of  the  adverse  claim.  Mitchell  v.  Titus,  33 
Colo.  385,  80  P.  1042.  Complaint  held  suffi- 
cient, though  allegations  concerning  the  in- 
validity of  the  defendant's  title  were 
eliminated.  Mitchell  v.  Pearson  [Colo.]  82  P. 
446.  Act  March  2,  1870  (P.  L.  p.  20),  author- 
izing suits  to  quiet  title  against  one  claim- 
ing an  adverse  Interest,  does  not  require 
that  the  bill  set  forth  the  character  of  the 
defendant's  claim.  Pittichauer  v.  Metropoli- 
tan Fireprooflng  Co.  [N.  J.  Eq.]  61  A.  746. 
The  complaint  need  not  show  the  nature 
of  the  defendant's  claim  nor  state  what  it 
is  based  on.  Indiana  Natural  Gas  &  Oil  Co. 
V.  Beales  [Ind.  App.]  74  N.  B.  551.  Com- 
plaint alleging  "that  the  defendant's  claim 
is  without  right  and  unfounded  and  is  a 
cloud  upon  the  plaintiff's  rights"  is  good 
against  demurrer.  Ohio  OH  Co.  v.  Detamore 
[Ind.]   73  N.  E.  906. 

7.  Chaplin  v.  Leapley  [Ind.  App.]  74  N.  B. 
546. 
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need  not  be  alleged.  The  allegations  must  be  definite'  and  not  inconsistent.'  Alle- 
gations which  tend  to  state  the  case  more  fully  and  plainly,  though  not  strictly  neces- 
sary, are  proper.^"  A  complaint  does  not  show  any  cause  of  action  against  parties 
joined  but  not  named  or  referred  to  therein.^^  The  action  cannot  be  maintained  by 
the  owner  of  an  equitable  estate  against  the  owner  of  the  legal  title,  under  a  com- 
plaint containing  only  the  usual  averments.^^  If  the  original  bill  fails  to  show 
ground  for  relief,  plaintiff  may  not  by  supplemental  bill  set  up  matters  arising  after 
it  was  filed.^' 

An  ans-wer^*  denying  plaintiff's  title  and  alleging  affirmative  matter  showing  title 
in  defendant  merely  raises  the  issue  of  title.^^  Repetition  of  defenses  should  be  avoid- 
ed.^"    Terms  used  will  be  construed  as  intended  by  the  pleader.^^ 

Evidence?-^ — ^A  party  suing  to  quiet  title  has  the  burden  of  the  issue  through- 
out the  cause.^*  He  must  prove  the  title  he  asserts^"  and  show  that  defendant  claims 
the  land  f^  but  a  defendant  who  asserts  a  contract  to  purchase  the  land,  title  to  which 
is  sought  to  be  quieted,  has  the  burden  to  establish  such  contract.^^  One  alleging 
a  regular  chain  of  title  from  the  sovereignty,  and  also  title  under  several  statutes  of 
limitation,  may  prove  either  or  both.''^  Where  both  parties  claim  from  a  com- 
mon source,  title  need  not  be  traced  further  than  to  such  source.** 


8.  Complaint  held  demurrable  because  al- 
legations were  not  sufficiently  definite  to  en- 
able the  defendant  to  determine  whether  to 
admit  or  deny.  Long  v.  Mechem  [Ala.]  38 
So.  262. 

9.  A  bill  alleging  title  In  plaintiff  and 
that  defendant  wrongfully  asserted  some 
claiin,  and  praying  that  he  be  required  to 
show  what  claim  he  had,  and  an  amend- 
ment alleging  that  legal  title  was  in  defend- 
ant, but  that  he  held  it  in  trust,  but  con- 
taining no  prayer  for  the  enforcement  of 
the  trust,  is  inconsistent  with  itself.  Lonfe 
V.    Mechem    [Ala.]    38    So.    262. 

10.  Dawson  v.  Orange   [Conn.]    61   A.    101. 
Corbin   Oil   Co.   v.   Searles    [Ind.   App.] 

B.  293. 
DeLeonis  v.  Hammel  [Cal.  App.]   82  £■. 


11. 

75  N. 

12. 
349. 

13. 
75. 

14. 

15. 


Brownback  v.   Keister   nil.]   77  N.   B. 


See   4   C.   L..   1173. 

Where  plaintiff  alleges  title  which  de- 
fendant denies  and  sets  up  title  in  himself, 
the  affirmative  matter  merely  raises  an  issue 
as  to  title  and  no  reply  is  necessary.  Irvine 
V.  Irvine  [Ky.]   89  S.  W.  193. 

16.  Where  defenses,  repeated  In  the 
separate  denials  of  the  answer,  were  in  sub- 
stance specifications  of  sources  of  title,  the 
court  might  have  ordered  them  consolidated, 
but  it  Tvas  not  error  to  strike  out  the  repe- 
tition.    Dawson  v.  Orange  [Conn.]   61  A.  101. 

17.  That  a  pleader  uses  the  term  "reser- 
vation" in  defining  a  right  asserted  will  not 
defeat  his  claim  ■when  it  is  apparent  that  an 
"exception"  is  meant.  Blsea  v.  Adkins,  164 
Ind.    580,    74   N.    B.    242. 

18.  See   4   C.   L.    1174. 

10.  State  Board  of  Bducation  v.  Makely, 
139  N.  C.  31,  51  S.  E.  784.  One  who  sues  to 
remove  a  grant  from  the  state  as  a  cloud  on 
the  ground  that  the  land  was  swamp  land 
and  not  subject  to  grant,  but  belonged  to  the 
board  of  education,  has  the  burden  of  prov- 
ing that  the  land  is  swamp  land.  Id.  Where 
a   deed   includes   within   the    bounds   of   the 


land  conveyed  lands  which  are  excepted,  the 
grantee  suing  to  quiet  title  has  the  burden 
to  sho"w  that  land  he  claims  is  not  the  land 
so  excepted.  Logan's  Heirs  v.  Ward  [W. 
Va.]    52  S.   B.   398. 

20.  In  an  action  under  Code  Civ.  Proc.  §§ 
1638-1650,  to  determine  adverse  claims,  the 
plaintiff  has  the  burden  of  showing  that  the 
defendant's  claim  is  unjust.  Brown  v. 
Brown,  96  N.  T.  S.  1002. 

BTldence  sufficient  to  show  that  testator 
intentionally  omitted  to  mention  certain  of 
his  children  in  his  will,  that  they  had  no 
title  to  his  property  but  that  the  sole  devisee 
had  title.  Greene  v.  Greene  [R.  I.]  60  A.  675. 
Bvidence  held  to  show  title  of  mining 
claims  in  the  complainant.  Reiner  v. 
Schroeder,  146  Cal.  411,  80  P.  517.  Where  plain- 
tiff claimed  as  heir  of  her  deceased  husband, 
evidence  held  suiHcient  to  show  that  her 
husband  was  the  grantee  in  a  deed  running 
from  the  record  owner  to  a  person  of  that 
name.     Gage  v.  Cantwell   [Mo.]   91  S.  W.  119. 

Evidence  insufficient  to  warrant  the  relief 
demanded  by  the  complainant.  Coppom  v. 
F'orman  [Neb.]  104  N.  W.  167.  In  an  action 
to  quiet  title  against  attachment  proceed- 
ings, evidence  held  to  Justify  a  decree 
awarding  defendant  a  lien  to  the  amount  of 
his  judgment.  Kurtz  v.  Gartner  [Mich.] 
12  Det.  Leg.  N.  439,  104  N.  W.  596.  Bvidence 
held  to  warrant  a  judgment  for  defendant. 
Webber  v.  Ingersoll  [Neb.]  104  N.  W.  600. 
Evidence  held  to  show  that  plaintiff  had  no 
title.  Rausch  v.  Michel  [Mo.]  91  S.  W.  99. 
A  warranty  deed  running  to  plaintiff  execut- 
ed by  one  in  possession  as  owner,  prior  to 
the  tax  deed  under  which  the  defendant 
claimed,  is  prima  facie  evidence  of  title. 
Mitchell   v.   Titus,   33  Colo.    385,   80   P.   1042. 

21.  Where  plaintiff  claims  through  deeds 
containing  exceptions,  he  must  show  that 
land  claimed  by  defendant  is  not  within 
the  exceptions,  Davis  v.  Commonwealth  Land 
&  Lumber   Co.,    141   F.    711. 

22.  Stamey  v.  Barkley,  211  Pa.  313,  60  A. 
991. 
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Joinder  f  causes. — One  suing  to  recover  the  value  of  timber  taken  from  land 
inay  join  a  cause  to  quiet  title  to  a  portion  of  such  land.^" 

Trial. — Under  the  New  Jersey  statute,  jurisdictional  questions  are  first  tried. ^* 

Jury  trial.^'' — A  statute  authorizing  a  trial  by  jury  of  issues  arising'  on  legal, 
as  distinguished  from  equitable,  claims,  is  valid.^* 

Findings,  decree,  or  jicdgment.^" — The  decree  must  conform  to  the  issues  raised 
and  the  relief  prayed  for.'"  It  should  dispose  of  the  conflicting  claim  arising  under 
the  pleadings  as  of  the  date  of  the  judgment,^^  and  should  protect  the  interests  of 
third  persons.^''  By  statute  in  some  states,  where  the  facts  upon  which  plaintiff's  claim 
is  based  are  alleged,  any  proper  relief  may  be  granted.^'  The  object  of  the  action 
is  to  finally  determine  as  between  the  parties  all  conflicting  claims  to  the  property  in 
controversy,'*  hence,  a  judgment  of  nonsuit  is  improper  if  the  plaintiff  establishes 
any  legal  interest,  though  he  fails  to  establish  that  the  property  is  free  from  the  claim 
asserted  by  the  defendant.^'  A  denial  of  the  plaintiff's  title  precludes  an  entry  of 
judgment  on  the  pleadings,  though  the  answer  does  not  set  forth  a  valid  adverse  in- 
terest.^* A  decree  brings  to  the  successful  party  no  new  and  independent  right  which 
he  may  assert  against  a  stranger  to  the  suit,'''  nor  can  the  unsuccessful  party  be  re- 
quired to  quitclaim  to  him.''  The  amount  of  relief  to  which  a  defendant,  who  files 
a  cross  petition  against  a  co-defendant,  is  entitled  should  not  be  left  to  the  commis- 
sioner.'* A  jury  finding,*"  or  finding  at  law  on  the  question  of  title,*^  is  binding 
on  the  court. 


23.  Alford  Bros.  T.  Williams  [Tex.  Civ. 
App.]    91   S.  W.  636. 

24.  Where  both  parties  claim  from  the 
same  source,  it  is  not  necessary  to  trace  the 
title  further  than  to  such  source.  Kendrick 
V.  Burchett  [Ky.]  89  S.  "W.  239.  Under  Bev. 
St.  1899,  §  650,  where  plaintiff  claimed  as 
heir  of  her  deceased  husband  and  defendant 
under  a  tax  deed  against  him,  it  was  only 
necessary  to  prove  title  to  the  common 
source.     Gage  v.  Cantwell  [Mo.]  91  S.  W.  119. 

25.  Alford  Bros.  v.  Williams  [Tex.  Civ. 
A.PP.]  91  S.  W.  636. 

26.  Where,  In  an  action  under  Act  March 
2,  1870  (P.  L.  p.  20),  the  defendant  denies  the 
Jurisdictional  facts  of  peaceable  possession, 
nonpendency  of  any  test  suit  and  incapacity 
of  plaintiff  to  bring  any  test  suit,  the  juris- 
dictional issues  will  be  first  tried,  before 
the  question  of  title  is  inquired  into.  Fitti- 
chauer  v.  Metropolitan  Flreproofing  Co.  [N. 
J.  Eq.]  61  A.  746.  Under  P.  L.  1901,  pp.  57, 
58,  providing  that  one  claiming  title  in  fee  to 
wild  land,  who  has  paid  taxes  for  five  suc- 
cessive years,  is  presumed  to  be  in  posses- 
sion and  may  sue  to  settle  title  where  the 
existence  of  the  statutory  conditions  are  de- 
nied, the  issues  will  be  tried  by  chancery 
before  sending  the  question  of  title  to  be 
tried  at  law.  McGrath  v.  Norcross  [N.  J. 
Eq.]    61   A.   727. 

27.  See  4  C.  L.   1174. 

28.  Dawson  v.   Orange   [Conn.]   61  A.   101. 
!».     See  4  C.  L.  1175. 

30.  In  a  suit  by  the  grantees  of  land 
against  the  grantees  of  timber  standing 
thereon,  decree  ordering  a  sale  of  the  land 
and  division  of  the  proceeds  held  not  author- 
ized under  a  prayer  for  general  relief.  Lis- 
ton  V.  Chapman  &  Dewey  Lumber  Co.  [Ark.] 
91  S.  W.  27. 


31.  Brown  V.  Hodgson  [N.  D.]  105  N.  W. 
141. 

32.  Under  Civ.  Code  §§  658,  660,  a  decree 
juieting  title  to  land,  where  the  ownership 
of  timber  standing  thereon  is  in  another, 
=hould  protect  the  rights  of  the  owner  of 
the  timber.  Peterson  v.  Gibbs,  147  Cal.  1,  81 
P.  121. 

33.  Code  Civ.  Proc.  §  580,  authorizing  the 
iward  of  any  relief  consistent  with  the  case 
made.  DeLeonis  v.  Hammel  [Cal.  App.]  82 
P.    349. 

34.  Action  under  Code  Civ.  Proc.  §  738  to 
determine  adverse  claims.  Peterson  v.  Gibbs, 
147  Cal.  1,  81  P.  121.  Where  it  was  sought 
to  quiet  title  against  a  deed,  plaintiff  was 
held  entitled  to  have  her  rights  determined, 
whether  the  deed  was  procured  by  fraud  or 
was  intended  as  a  mortgage.  DeLeonis  v. 
Hammel  [Cal.  App.]  82  P.  349.  Under  the 
rule  that  a  defendant,  who  by  his  answer 
claims  relief  for  a  cause  growing  out  of  or 
connected  with  the  bill,  may  have  it,  where 
a  purchaser  at  foreclosure  sale  sues  to  quiet 
his  title,  he  may  be  held  liable  for  conver- 
sion of  machinery  on  the  premises  which  did 
not  constitute  a  fixture.  Humes  v.  Higman 
[Ala.]    40  So.    128. 

35.  Peterson  v.  Gibbs,  147  Cal.  1,  81  P.  121. 

36.  Under  Laws  1901,  o.  5,  p.  9.  Larson  v. 
Christiansen    [N.   D.]    106   N.  W.    51. 

37.  Does  not  transfer  to  the  successful 
party  the  title  held  by  the  unsuccessful  one. 
Lockwood  V.  Meade  Land  &  Cattle  Co.  [Kan.] 
81   P.   496. 

38.  A  decree  setting  aside  a  tax  deed  is 
erroneous  in  requiring  the  defendant  to 
quitclaim  his  title.  Woodard  v.  Glos,  113  111. 
App.  353. 

39.  Where  one  defendant  filed  a  cross  pe- 
tition against  his  co-defendant  for  the  value 
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Costs.*'^: — A  defendant  who  disclaims  is  not  liable  for  costs*'  if  the  disclaimer  be 
absolute  and  unqualified.** 

QUO  WABBANTO. 

S  1.     Natnre,    Imncflon,    and    Oceaalon    of         §  4.     AnsTrers    and    Other    Pleadings,    and 
the    Bemedy    (1190).  I  lUotlona   to  Q.uash  or  Dismiss    (1193). 

§  2.     Parties      and      Right      to      Prosecnte         §  5.     Trial    and   Judgment    (1103). 
(1191).  J      S   »•     New  Trial   and  Review   (1193), 

§   3.     The  Information  or  Complaint  (1193).' 

§  1.  Nature,  functiouj  and  occasion  of  the  remedy.*^ — Quo  warranto  is  an 
extraordinary  remedy/®  and  is  available  only  where  the  public,  in  theory  at  least, 
have  some  interest.*'  It  is  the  appropriate  remedy  to  try  title  to  public  office,**  but 
cannot  be  used  to  take  the  place  of  mandamus.*'  Quo  warranto  will  lie  against  a 
municipal  corporation  where  it  usurps  the  exercise  of  a  franchise  not  granted  by 
its  charter  or  by  law/"  and  within  the  neaning  of  quo  warranto  statutes,  a  municipal 
corporation  is  a  "person."^^  Quo  warranto  is  the  proper  remedy  to  test  the  validity 
of  the  proceedings  incorporating  a  local  governmental  body°^  or  a  private  corpora- 
tion,°^  or  to  try  title  to  office  in  a  private  corporation.'*    It  is  a  proper  remedy  to 


of    certain    trees.     Amburgy    v.    Burt    &    B. 
Lumber  Co.  [Ky]   89  S.  W.  680 

40.  Where  plaintiff  claimed  title  and  right 
of  possession,  and  defendant  denied  such 
title,  the  issue  of  ownership  was  presented, 
and  under  Code  Civ.  Proc.  §  580,  providing 
that  any  relief  consistent  "with  the  case  made 
may  be  granted,  the  jury  having  found  for 
plaintiff,  the  court  properly  rendered  judg- 
ment accordingly.  Eeiner  v.  Schroeder,  146 
Cal.   411,    80   P    517. 

41.  In  a  suit  under  Act  March  2,  1870 
(P.  L.  p.  20),  if  the  defendant  affirmatively 
pleads  legal  title  either  party  has  a  right  to 
have  an  issue  at  law  for  the  settlement  of 
the  legal  controversy,  and  subject  to  the 
power  to  order  a  new  trial  chancery  is  bound 
by  the  result  of  such  issue.  Fittichauer  v. 
Metropolitan  Fireproofing  Co.  [N.  J.  Eq.]  61 
A.    746. 

42.  See   4   C.   L,.   1176. 

43.  Gen.  St.  1902,  §  4053,  authorizing  suits 
to  quiet  title  under  certain  circumstances, 
expressly  provides  that  costs  cannot  be  ad- 
judged against  a  defendant  who  disclaims 
all  interest  in  or  incumbrance  on  the  prop- 
erty.    Foote  v.  Brown  [Conn.]  62  A.  667. 

44.  Moore  v.  Wallace  [Okl.]  82  P,  825. 

45.  See  4  C.  L.  1177. 

IVote:  The  historical  phase  of  this  subject 
is  extensively  presented  In  State  v.  Kent 
[Minn.]    104   N.   W.    948. 

46.  A  city  having  authority  to  pass  an 
ordinance  granting  a  telephone  company  the 
right  to  use  the  city's  streets,  the  ordinance 
will  not  be  declared  void  In  quo  warranto. 
State  V.  Nebraska  Telephone  Co.,  127  Iowa, 
194,  103  N.  W.  120.  Under  Code  1896,  § 
3420  (1),  quo  warranto  does  not  lie  against 
officers  of  a  city  for  a  mere  threatened  abuse 
of  their  powers,  under  its  charter  to  exact 
license  taxes  on  the  ground  that  the  act  ex- 
tending the  corporate  limits  to  Include  the 
territory  ■within  Tvhich  relators  live  is  uncon- 
stitutional. State-  v.  City  of  Bnsley  [Ala.] 
38  So.  802.  Voidable  action  of  a  board  of 
county  commissioners  will  not  be  reviewed 
on  a  proceeding  In   the  nature   of  quo  war- 


ranto.     Review    must    be    had    by    appeal. 
Johnston   v.   Savidge    [Idaho]    81   P.    616. 

47.  Does  not  lie  to  enforce  the  perform- 
ance of  private  contracts.  State  v.  Bryan 
[Bla.]  39  So.  929.  Quo  warranto  does  not 
lie  to  prevent  a  corporation  legally  organiz- 
ed from  acting  as  trustee  of  an  express 
trust.  State  v.  Higby  Co.  [Iowa]  106  N.  W. 
382. 

48.  So  held  where  a  public  officer  sought 
to  determine  his  title  to  an  office  to  which  he 
had  been  wrongfully  promoted.  People  v. 
McAdoo,  96  N.  T.  S.  362.  Quo  warranto  is 
the  proper  remedy  to  try  title  to  office.  A 
court  of  chancery  has  no  jurisdiction  of  a 
bill  filed  purely  for  that  purpose.  Blinn  v. 
Riggs,  110  III.  App.  37. 

IVOTE:  Removal  of  officers  by  quo  war- 
ranto see  Officers  and  Public  Employes,  6 
C.  L,.  856. 

49.  In  a  proceeding  In  the  nature  of  quo 
warranto,  brought  by  the  state  to  oust  a 
foreign  corporation  from  the  exercise  of  cor- 
porate franchises  within  the  state,  the 
court  will  not  review  the  action  of  the  char- 
ter board  in  refusing  an  application  made  to 
it  by  respondent  for  permission  to  transact 
business  within  the  state.  State  v.  Kansas 
Natural  Gas  Co.    [Kan.]    81  P.   506. 

50.  Code  1896,  §  3420,  construed.  City  of 
Uniontown  v.   State    [Ala.]    39   So.    814. 

51.  Code  1896,  §  3420,  construed.  City  of 
Uniontown  v.  State   [Ala.]    39   So.  814. 

52.  Independent  school  district.  State  v. 
Alexander  [Iowa]  105  N.  W.  1021.  Informa- 
tion in  the  nature  of  quo  warranto  is  the 
appropriate  remedy  to  test  the  legality  of 
the  formation  of  a  new  school  district 
School  Dist.  No.  2,  Tp.  24,  R.  6  E..  Butler 
County  V.  Pace,  113  Mo.  App.  134  87  S  W 
580. 

53.  The  legality  of  organization  of  a  cor- 
poration can  only  be  attacked  and  judicially 
examined  in  a  direct  proceeding  by  quo  war- 
ranto. Cannot  be  attacked  in  condemnation 
proceedings  instituted  by  it.  Eddleman  v 
Union  County  Traction  &  Power  Co  217  111 
409,  75  N.  E.  510. 
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declare  a  forfeiture  of  the  franchise  of  a  corporation,"  and  to  question  the  right  to 
exercise  licenses  and  privileges  involving  matters  of  public  right  on  the  ground  that 
they  have  been  granted  improperly  or  without  warrant  of  law,  or  are  so  held  or  exer- 
cised.^* The  occasion  for  declaring  such  forfeiture  is  treated  in  other  topics."  In 
the  absence  of  statutory  provisions  to  the  contrary,  quo  warranto  lies  to  oust  and 
exclude  a  foreign  corporation  doing  business  in  a  state  in  violation  of  statutory  pro- 
hibition or  without  complying  with  statutory  conditions  precedent."*' 

An  act  giving  a  private  citizen  the  power  t-o  redress  a  wrong  done  him  by  a 
corporation  does  not  by  implication  deprive  the  public  of  the  right  to  quo  warranto 
for  the  correction  of  public  injuries,^" 

In  some  states,  in  lieu  of  the  ancient  writ  of  quo  warranto,  there  is  provided  a 
common-law  actiou  to  prevent  the  usurpation  of  an  office."" 

§  3.  Parties  and  right  to  prosecute."'^ — Eelator's  hands  must  be  clean,"^  and 
he  must  be  free  from  laches."^  The  ancient  writ  of  quo  warranto,  and  the  informa- 
tion in  the  nature  of  quo  warranto  at  common  law,  is  and  always  was  a  writ  of  right 
at  the  instance  of  the  attorney  general  ex  officio,  as  the  representative  of  the  crown, 
commonwealth  or  state,"*  and  upon  the  return  it  is  the  duty  of  the  court  to  try  the 
issues  of  law  and  fact  presented  thereby,  and  to  determine  the  same  upon  the  merits 
according  to  the  rules  of  law  applicable  thereto  ;"^  but  trial  courts  generally  have  a  ju- 
dicial discretionary  power  to  grant  or  refuse  leave  to  file  informations  in  the  nature  of 
quo  warranto  when  applied  for  by  individuals.""  The  court  exhausts  its  discretion 
when  it  exercises  it  upon  the  preliminary  application  for  leave  to  file  the  information. 


54.  Hayes  v.  Burns,  25  App.  D.  C.  242. 

55.  People  v.  Chicago  Tel.  Co.  [111.]  77 
N.   E.   245. 

58.  Right  to  exercise  telephone  franchise 
In  the  streets  of  a  city,  under  authority  of 
a  city  ordinance.  People  v.  Chicago  Tel.  Co. 
[111.]  77  N.  E.   245. 

57.  See  Corporations,  5  C.  L.  764;  Fran- 
chises, 5  C.  L.  1518;  Municipal  Corporations, 
6  C.  L.  714;  Waters  and  Water  Supply,  4  C. 
L.  1834,  etc. 

58.  3  Clark  &  Marshall  on  Private  Cor- 
porations, p.  2727,  §  848.  Kirby's  Dig.,  S  6749. 
held  applicable  to  a  foreign  railroad 
corporation  operating  in  the  state  under  a 
lease,  and  hence  a  suit  can  be  maintained 
against  such  corporation,  under  §  6750,  pro- 
viding for  the  enforcement  of  §  6749  by  in- 
formation in  the  nature  of  quo  warranto  or 
other  proper  suit.'  Louisiana  &  N.  W.  B.  Co. 
V.  State  [Ark.]   88  S.  W.  559. 

5».  Act  June  14,  1836  (P.  L.  621),  in  re- 
gard to  water  companies,  is  not  repealed  or 
modified  by  Act  April  29,  1874,  §  34  (P.  L. 
93).  Commonwealth  v.  Potter  County  Water 
Co.,  212  Pa.   463,  61  A.   1099. 

60.  Under  Civ.  Code  Prac.  §§  480,  483-485, 
a  citizen  and  taxpayer  of  a  city  who  claims 
no  title  to  any  of  the  offices  cannot  maintain 
a  suit  to  oust  members  of  the  city  council  on 
the  ground  that  they  have  failed  to  take 
the  required  oaths.  King  v.  Kahne,  27  Ky. 
L.   B.  1080,   87  S.  W.   807. 

61.  See  4  C.  L.  1178. 

62.  Where,  on  petition  by  a  private  prose- 
cutor for  quo  warranto  to  try  title  to  a  pub- 
lic oflJce.  it  appeared  that  at  the  connivance 
and  in  the  interest  of  petitioner  intoxicating 
liquor  was,  with  some  system  and  to  a  con- 
siderable extent,   furnished  voters  while   the 


polls  were  open,  held  writ  would  be  denied. 
Pomeroy  v.   Kelton   [Vt.]    62  A.   56. 

Note:  The  court  states  that  if  the  com- 
plaint had  been  preferred  and  prosecuted  by 
the  state's  attorney  other  principles  would 
be  applicable  and  the  court's  duty  might  b-^, 
different,  citing  State  v.  Harris,  52  Vt.  216. 
Pomeroy  v.  Kelton  [Vt.]    62  A.   56. 

63.  Where  an  independent  school  district, 
formerly  included  in  another  district,  was 
organized  and  nothing  was  done  between 
the  two  districts  except  to  adjust  their 
finances  and  to  collect  taxes,  held  i4  months' 
delay  did  not  bar  quo  warranto  to  test  val- 
idity of  incorporation  of  independent  school 
district.  State  v.  Alexander  [Iowa]  105  N. 
W.  1021. 

64.  State  V.  Kent  [Minn.]  104  N.  W.  948; 
State  V.  Bryan  [Fla.]  39  So.  929.  The  term 
"quo  Tvarranto"  ,as  used  in  the  Minnesota 
statutes  refers  to  an  information  in  the  na- 
ture of  quo  warranto  as  it  existed  at  the 
common  law.  State  v.  Kent  [Minn.]  104  N. 
W.   948. 

STotei  In  the  principal  case  (State  v.  Kent 
[Minn.]  104  N.  W.  948)  the  history  of  the 
writ  is  learnedly  discussed,  afld  the  Minne- 
sota statutes  and  cases  collected,  distin- 
guished, and  discussed. 

65.  State  v.   Kent    [Minn.]    104   N.   W.   948. 

66.  District  court  has  such  power.  State 
V.  Kent  [Minn.]  104  N.  W.  948.  Proceed- 
ings in  nature  of  a  quo  warranto,  as  dis- 
tinguished from  a  quo  warranto  ex  officio, 
may  be  entertained  by  the  court,  or  not, 
in  the  exercise  of  its  judicial  discretion. 
State  V.  McClain,  187  Mo.  409,  86  S.  W.  135. 
A  complaint  for  a  quo  warranto  is  address- 
ed to  the  sound  discretion  of  the  court. 
Pomeroy  v.  Kelton  [Vt.]   62  A.  56. 
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This  presumes,  however,  that  the  court  actually  exercises  its  discretion  and  does 
not  deprive  it  of  the  right  to  dismiss  the  proceedings  if  it  subsequently  appears  that 
it  acted  improvidently  or  through  inadvertence  and  under  a  misapprehension  of 
facts."'  Under  a  statute  requiring  a  prosecuting  attorney  to  institute  quo  warranto 
proceedings  when  requested  by  an  interested  citizen,  a  proceeding  thus  instituted 
is  one  in  the  nature  of  a  quo  warranto  and  not  quo  warranto  ex  officio."'  Either 
quo  warranto  or  information  in  the  nature  of  quo  warranto  must  be  prosecuted  by 
the  state  or  some  public  officer  representing  sovereignty,"^  and  proceedings  will  not 
be  instituted  on  the  relation  of  a  private  prosecutor  in  the  absence  of  special  injury.'" 
The  attorney  general  is  the  proper  officer  to  file  an  information  in  the  nature  of  a 
quo  warranto  to  inquire  into  the  title  to  public  office,'^  and  the  responsibility  for 
filing  the  same  rests  on  him,'^  and  this  authority  and  responsibility  cannot  be  dele- 
gated by  him  to  any  person  or  persons  ,or  even  cast  upon  the  court.'"  An  order 
granting  a  person  leave  to  bring  quo  warranto  is  not  subject  to  collateral  attack.'* 
In  Minnesota  the  jurisdiction  of  the  supreme  court  being  to  a  certain  extent  voluntary, 
it  may  decline  to  order  the  writ  to  issue  in  a  case  which  comes  within  the  conditions 
prescribed  by  such  court,  even  though  the  district  court  under  the  same  circumstances 
would  have  no  right  to  refuse  it.'^  In  Arkansas,  while  the  supreme  court  has  juris- 
diction to  issue,  hear,  and  determine  the  writ  of  quo  warranto  in  aid  of  its  appellate 
jurisdiction,  the  writ  and  information  as  an  original  proceeding  are  abolished.'" 

Joinder  of  parties.'''' — In  proceedings  to  oust  a  public  or  municipal  corporation 
the  better  opinion  seems  to  be  that  where  the  proceedings  are  based  upon  an  orig- 
inal lack  of  authority  they  should  be  against  the  persons  who  unlawfully  assume  to 
act  as  the  corporation.'* 


67.     state  v.   Kent    [Minn.]    104   N.   "W.  948. 

NOTE.  When  is  court's  discretion  ex- 
hausted? In  People  v.  Regents,  24  Colo.  175, 
49  P.  286,  Mr.  Justice  Campbell  said:  "The 
authorities  seem  to  be  unanimous  that,  when 
once  the  discretion  of  the  court  in  which  the 
proceeding-  is  brought  has  been  exercised 
and  the  permission  given  to  relator  to  file 
an  information,  such  discretion  is  exhausted, 
and  may  not  be  recalled;  but,  on  the  con- 
trary, the  court  must  then  proceed  to  de- 
termine the  controversy  the  same  as  any 
other  upon  the  law  and  facts."  In  2  Spelling, 
Extr.  Rem.  §  1777,  it  is  said:  "Where,  how- 
ever, the  court  has  in  the  exercise  of  its  dis- 
cretion permitted  the  information  to  be  filed, 
its  discretionary  power  is  thereby  exhausted, 
and  the  issues  of  fact  and  law  as  presented 
must  at  the  trial  be  determined  according  to 
the  strict  rules  of  law  as  in  ordinary  cases." 
In  State  v.  Brown,  5  R.  I.  1,  the  court  said: 
"The  discretion  to  allow  in  such  a  case  the 
filing  of  an  information  of  this  character 
is,  as  we  apprehend,  all  the  discretion  which 
courts  of  authority  Justify.  When  the  in- 
formation is  filed,  all  the  discretionary  pow- 
er of  the  courts  is  expended."  To  the  same 
effect  are  High,  Extr.  Rem.  §  606;  People  v. 
Golden  Rule,  114  111.  34,  28  N.  E.  383;  People 
V.  Paisley,  81  111.  App.  52;  Place  v.  People. 
83  111.  App.  84;  State  v.  Elliott,  13  Utah,  200, 
44  Pac.  248;  State  v.  Shank,  36  W.  Va.  230, 
14  S.  E.  1001.  And  see  Rex  v.  Brown,  4 
Term  R.  276.  Mr.  Justice  Campbell's  state- 
ment that  the  authorities  seem  to  be  unani- 
mous is  hardly  correct,  as  there  are  cases 
which  hold  that  this  discretionary  control 
remains    with    the    court    until    the    case    is 


finally  determined,  and  that  where  leave  is 
improvidently  given  the  court  may,  upon  the 
hearing,  refuse  relief  upon  the  same  grounds 
upon  which  it  might  originally  have  refused 
leave  to  file  the  information.  People  v.  Wild 
Cat  Special  Drainage  Dist.,  31  111.  App.  223; 
People  V.  Hamilton,  24  111.  App.  609;  State  v. 
HofC,  88  Tex.  297,  31  S.  W.  290;  State  v. 
Claggett,  73  Mo.  388.  In  support  of  the 
rule  stated  in  the  text  the  court  cites  Gil- 
roy  v.  Com.,  105  Pa.  484;  Commonwealth  v. 
Kistler,  149  Pa.  345,  24  A.  216. — From  State 
V.  Kent  [Minn.]   104  N.  W.  948. 

68.  State  v.  McClain,  187  Mo.  409,  86  S.  W. 
135. 

69.  Suit  by  town  marsha.l  to  compel  pay- 
ment to  himself  of  sums  due  on  liquor  li- 
censes held  not  quo  warranto,  or  information 
in  the  nature  of  it.  Moody  v.  Lowrimore 
[Ark.]    86    S.  W.    400. 

70.  Under  Va.  Code  1894,  §§  3022-3024, 
1105e,  cl.  30  and  1313a,  cl.  58,  a  writ  of  quo 
warranto  on  the  relation  of  a  private  prose- 
cutor will  not  lie  to  terminate  the  franchises 
of  a  railroad  compan;^  for  failing  to  con- 
struct its  road  in  the  time  allowed.  South 
&  W.  R.  Co.  V.  Com.    [Va.]   51  S.  B.   824. 

71.  State  V.  Bryan  [Fla.]  39  So.  929.  It 
is  a  power  incident  to   the  office.     Id. 

72.  73.     State   v.    Bryan    [Pla.]    39    So.    929. 

74.  Quo  warranto  to  test  the  legality  of 
the  incorporation  of  a  school  district.  State 
V.  Alexander  {Iowa]  105  N.  W.  1021. 

75.  State  v.   Kent    [Minn.]    104  N.   W.   948. 

76.  Kirby's  Dig.  §§  7981,  7982,  construed. 
Louisiana  &  N.  W.  R.  Co.  v.  State  TArlc  1 
88  S.  W.  559.  ■* 

77.  See  4  C.  L,.   1179. 
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§  3.  The  information  or  complaint.'" — In  a  proceeding  on  information  in  the 
nature  of  quo  warranto,  it  is  not  necessary  to  obtain  a  fiat  for  the  issuance  of  an 
alternative  writ  before  filing  the  petition  on  information.'"  The  proper  practice 
in  a  proceeding  in  the  nature  of  a  quo  warranto  to  inquire  into  the  title  of  one  to 
a  public  office  is  to  institute  the  proceeding  in  the  name  of  the  state  upon  the  rela- 
tion of  the  attorney  general,  and  the  mention  of  relators  in  the  information  other 
than  the  attorney  general,  where  the  proceeding  is  instituted  by  the  latter,  is  mere 
surplusage. °^  In  a  proceeding  on  information  in  the  nature  of  a  quo  warranto,  the 
filing  of  the  petition  on  information  is  the  commencelnent  of  the  suit.** 

§  4.  Answers  arid  other  pleadings,  and  motions  to  quash  or  dismiss}^ — Where 
one  is  called  upon  to  show  warrant  or  authority  for  the  exercise  of  an  office,  he  must 
plead  directly  and  positively  all  facts  necessary  to  establish  title  to  the  office.'* 

§  5.  Trial  and  judgment.^^ — Under  a  statute  providing  that  a  court  shall  be 
open  at  all  times  for  the  trial  of  a  proceeding  on  information  in  the  nature  of  quo 
warranto,  such  a  trial,  whether  held  in  vacation  or  in  term  time,  is  by  the  court  and 
not  by  the  judge.''  In  quo  warranto  proceedings  in  courts  of  original  jurisdiction 
to  annul,  vacate,  and  cancel  a  charter  or  franchise,  or  any  other  property  right,  the 
right  of  trial  by  jury  of  issues  of  fact  is  a  common-law  right."  The-  burden  is 
upon  one  called  upon  to  show  warrant  or  authority  for  the  exercise  of  an  office  to 
prove  his  title  thereto."     Only  matters  in  issue  will  be  determined." 

Costs."" 

§  6.    New  trial  and  review."^ 

EACING.oa 

The  public  may,  on  any  ground  of  police  power,  regulate  race  tracks,"'  and  may 
therefore  declare  it  unlawful  to  deny  admission  to  any  lawful  ticket  holder.**  To 
charge  liability  for  an  ejection  it  must,  however,  appear  that  the  persons  who  did 
it  were  defendants'  servants."* 

"Eiding"  and  "suffering"  to  be  ridden  a  horse  in  a  race  on  a  public  highway 
are  distinct  offenses  in  Indiana."*    These  offenses  may  be  averred  in  the  language 


78.  23  Am.  &  Eng.  Enc.  of  Law  [2d 
Ed.],  p.  622.  Quo  warranto  attacking  the 
legality  of  the  organization  of  a  school 
district  held  properly  brought  against  the 
school  directors  as  individuals.  State  v. 
MoClain,  187  Mo.  409,  86  S.  W.  135.  Quo 
warranto  against  persons  claiming  to  be 
officers  of  a  town  is  the  proper  proceeding 
to  test  the  validity  of  the  incorporation  of 
the  town,  and  the  town  is  not  a  necessary 
party.  People  v.  Stratton,  33  Colo.  464,  81 
P.  245. 

79.  See  4  C.  L.   1179. 

80.  Newman  v.  State  [Ala.]   39  So.  648. 

81.  State  v.  Bryan  [Fla.]  39  So.  629. 
83.     Newman  v.  State  [Ala.]   39  So.  648. 

83.  See  4   C.   U   1179. 

84.  17  Enc.  PI.  &  Pr.  469.  Pleas  denying 
each  and  every  allegation  in  the  information, 
and  alleging  that  the  doing  of  the  acts  com- 
plained of  was  by  virtue  of  the  authority 
contained  in  a  certain  answer,  held  de- 
murrable. Newman  v.  State  [Ala.]  39  So. 
£48. 

85.  See  4  C.  I-..  1180. 

86.  Newman  v.  State  [Ala.]   39  So.  648. 

87.  Consequently,  is  a  constitutional  right 
In  Arkansas.  Louisiana  &  N.  W.  K.  Co.  v. 
State  [Ark.]    88  S.  W.  559. 


88.  People  V.  Stratton,  33  Colo.  464,  81  P. 
245. 

89.  In  quo  warranto  to  determine  title  to 
an  oflice,  held  not  necessary  to  consider  the 
power  of  the  defendant  to  appoint  a  deputy 
in  the  absence  of  any  showing  that  he  had 
attempted  to  exercise  such  power.  State  v. 
Tunstall  [Ala.]  40  So.  135.  Where,  on  peti- 
tion in  the  nature  of  quo  warranto  to  oust 
respondents  from  the  position  of  school  di- 
rectors, it  appeared  from  the  petition,  return, 
and  agreed  statement  of  ficts  that  respond- 
ents were  legally  elected  and  that  relator 
had  voted  for  them,  and  induced  one  of  them 
to  become  a  candidate  for  the  office,  held 
there  was  no  question  as  to  respondent's 
right  to  hold  the  office  If  it  existed.  State 
V.  McClaln,  187  Mo.  409,  86  S.  W.  135. 

90.  91.     See  4  C.  L.   1180. 

92.  See,  also.  Betting  and  Gaming,  5  C.  L. 
417. 

93.  Not  restricted  to  forbidding  racial 
discrimination.  Greenberg  v.  Western  Turf 
Ass'n   [Cal.]   82  P.   684. 

94.  9.">.  Greenberg  v.  Western  Turf  Ass'n 
[Cal.]    82  P."  684. 

96.  Burns'  Ann  St.  1901,  §  2280.  State  v. 
New    [Ind.   App.]    76   N.    E.    181. 
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of  the  statute,"^  and  the  highway  may  be  described  by  simply  stating  that  it  is  in 
a  certain  county."^ 


BArLKOASS. 


;  1.  DeSnltion  and  General  Nature  of 
Rallroaat)    (1195). 

§  2.  FrnnchiHes,  L.icenBe8,  Permits,  and 
the    Like    (1195). 

§  3.  Route,  Loentton,  Termini  and  Sta- 
tions (1195).  Filing,  Location,  Profile,  etc. 
(1195).  Alteration  and  Changes  (1195)." 
Compulsory  Maintenance  of  Stations,  Sid- 
ings,   etc.    (1195). 

§  4.  Rights  of  Way  and  Other  Lands,  and 
Acquirement  Thereof  (1197).  A  Charter  Au- 
thority to  Acquire  Land  (1197).  Grants  In 
Highways  and  Streets  (1197).  Consent  of 
Abutting  Owners  (1197).  Rights  in  Public 
Lands  (1198).  Right  of  Eminent  Domain 
(1198).  Private  Grants  (1198).  Conditions 
and  Reservations  in  Private  Grants  (1199). 
Enforcement  of  Conditions  (1199).  Rights 
as  Against  Subsequent  Grantees  (1199). 
Disposal  of  or  Use  of  Right  of  Way  by  Com- 
pany (1200).  Abandonment  of  Right  of  Way 
(1200).  Adverse  Possession  by  or  Against 
Railroad  (1200).  Appropriation  of  Right  of 
Way  for  Other  Public  Use  (1200). 

§  5.     Aids    and    Bonuses    (1200).     Subscrip- 
tions   (1200). 
'  §  6.     Taxes,    Fees,     and     License     Charges 

(laoi). 

§  7.     Public  Control  and  Regulation  (1201). 
§  8.     Construction  and  Maintenance  (1201). 

Public  Crossings  (1201).  Damages  from 
Negligent  Construction  (1202).  Establish- 
ment of  Crossings  (1202).  Abolition  and 
Prevention  of  Grade  Crossings  (1202).  Dam- 
ages for  Change  of  Grade  (1203).  Crossings 
With  Other  Railroads,  Street  Railroads,  and 
Canals  (1283).  Duty  to  Make  Transfer  Con- 
nections (1203).  Cattle  Guards  (1204). 
Fences  (1204).  Drainage  and  Disposal  of 
Surface  Water  (1204).  Obstruction  of  Wa- 
tercourses (1204).  Miscellaneous  Matters 
(1204).     Construction    Contracts    (1205). 

§  9.  Sales,  Leases,  Contracts,  and  Con- 
solidation (1205).  Consolidation  (1205).  Du- 
ties and  Liabilities  After  Sale  or  Lease 
(1206).     Contracts  for  Use  of  Bridges  (1206). 

§  10.  Indebtedness,  Insolvency,  Liens,  and 
Securities  (1200).  Bonds  and  Mortgages 
(1207.)  Property  Covered  by  Mortgages 
(1207).  Foreclosure  of  Mortgages  (1207). 
Receivership    (1208). 

§  11.  Duties  and  Liabilities  Incident  to 
Operation   of   Road    (1208). 

A.  Obligation   to   Operate   and  Statutory 

Regulations  (1208).  Equipment  of 
Cars  (1208).  Speed  Regulations 
(1208).  Precautions  at  Highway 
Crossings  (1208).  Obstruction  of 
Crossings  (1209).  Stops  at  Rail- 
road Crossings  (1209).  Maintain- 
ing Telegraph  Offices   (1209). 

B.  General  Rules  of  Negligence  and  Con- 

tributory  Negligence    (1209). 

C.  Damage    to    Passengers    and    Freight 

(1210). 

D.  Injuries    to  Employes    (1210). 


E.  Injuries  to  Licensees  and  Trespassers 

(1210).  Employes  of  Other  Roads 
and  of  Independent  Contractors 
(1212).  Persons  at  Stations  (1212). 
Persons  Having  Relation  to  Pas- 
senger (1213).  Persons  Loading 
and  Unloading  Cars  (1213).  Chil- 
dren on  or  Near  Tracks  (1213). 
Adults  Walking  on  Tracks  (1214). 
Persons  Along  or  Between  Tracks 
(1214).  Persons  Standing,  Sitting, 
or  Lying  on  Track  (1215).  Persons 
on  Bridges  or  Trestles  (1215).  Per- 
sons Near  Crossings  (1215).  Per- 
sons in  Switch  Yards  (1216).  Per- 
sons Under  Cars  (1216).  Persons 
Stealing  Rides  (1216).  Persons  Us- 
ing Hand  Cars  or  Railroad  Tri- 
cycles   (1216). 

F.  Accidents    to    Trains     (1217). 

G.  Accidents   at   Crossings    (1217). 

1.  Care    Required   on   Part    of   Com- 

pany (1217).  Duty  to  Signal 
(1217).  Speed  (1218).  Gates 
(1219).  Flagmen  (1219).  Head- 
lights (1219i).  Switching  and 
Backing  Trains    (1219). 

2.  Contributory    Negligence    (1219). 

Who    May    be    Charged    (1219). 
Acts       Required       of      Traveler 
(1220).     Duty    Where    View    of 
Track      is      Obstructed      (1222). 
Parallel    Tracks    (1222).      Right 
to    Rely    on     Crossing    Signals, 
Stops,      Gates,      Flagmen,      etc. 
(1222).     Duties   as   to   Standing, 
Switching,   and  Backing  Trains 
(1223). 
H.  Injuries    to    Persons    on    Highway    or 
Private      Premises      Near       Tracks 
(1223). 
I.  Injuries     to     Animals      on      or     Near 
Tracks    (1224).     Place   of   Entry   on 
Right     of    Way     (1225).     Duty     to 
Maintain       Fences       (1226).      Gates 
(1227).      Cattle  Guards  (1227).      Con- 
tributory     Negligence      of      Owner 
(1227). 
J.  Fires    (1227).     Duty   as   to   Equipment 
and    Operation    of    Engines     (1228). 
Contractual   Exemptions    from    Lia- 
bility   (1228).     Contributory    Negli- 
gence      (1228).      Pleading       (1228). 
Burden  of  Proof  and  Presumptions 
(1229).     Admissibility    of    Evidence 
(1229).     Sufficiency       of       Evidence 
(1229).      Instructions    (1230).      Spe- 
cial  Findings    (1230). 
K.  Actions    for    Damages    (1230). 
§   12.     Railroad  Corporations  (1235).     Pow- 
ers of  Corporation  and  Authority  of  Officers 
(1236).     Foreign  Corporations    (1236). 

§  13.     .Actions     by     and    Against    Railroad 
Companies    (1236). 

§  14.     Offenses       Relating       to       Railroads 
(1237). 


The  duties  and  liabilities  of  railroad  companies  as  common  carriers/  their  li- 
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abilities  to  employes,^  interurban  electric  lines/  and  matters  common  to  all  corpora- 
tions,* are  elsewhere  treated. 

§  1.  Definitien  and  general  nature  of  railroads. — When  the  term  railroad  is 
used  in  statutes,  steam  railroad  is  meant,  unless  it  clearly  appears  that  some  other* 
meaning  is  intended." 

§  2.    Franchises^  licenses,  permits,  and  the  lihe." 

§  3.  Boute,  location,  termini  and  stations.  Filing,  location,  profile,  etc.'' — 
Location  of  a  railroad  is  a  proceeding  in  the  exercise  of  the  power  of  eminent  do- 
main, amounting  to  an  appropriation  of  the  property  as  against  all  except  the  owner 
and  any  who  have  perfected  a  prior  location  thereon.'  A  location  can  be  made  only 
by  the  act  of  the  corporation  through  its  board  of  directors.*  The  mere  filing  of  a 
location  involves  no  action,  municipal  or  otherwise,  that  can  be  reached  by  certio- 
rari.^" A  survey  staked  out  on  the  ground  or  an  actual  location,  whether  delineated 
on  paper  or  not,  may  be  a  sufficient  location.^^  In  West  Virginia  a  location  may  be 
perfected  before  the  filing  of  a  map  and  profile,  or  the  cojamencement  of  condemna- 
tion proceedings.^^  As  between  rival  railroad  companies  claiming  the  same  location, 
priority  of  location  in  point  of  time  gives  superiority  of  right,^^  but  a  priority  of  lo- 
cation may  be  lost  by  laches.^*  If  diligent  and  acting  in  good  faith  a  railroad  com- 
pany may  seize  and  hold  as  against  another  company,  by  location  thereon,  land  on  any 
part  of  its  proposed  route  without  having  made  a  survey  of  its  entire  road.^^  A 
railway  may  be  extended  through  townships  not  named  in  its  articles  of  incorpora- 
tion where  such  townships  are  located  in  counties  which  are  named.^"  Railroads 
passing  near  a  county  seat  may  be  required  to  locate  its  line  through  that  municipal- 
itv.^'  The  incorporation  of  a  railroad  to  run  from  one  place  "to"  another  does  not 
require  it  to  stop  at  the  corporate  limits  of  the  latter  place  ;^'  and  the  fact  that  the 
company  built  and  used  a  depot  at  a  certain  point  in  its  terminal  city  does  not  pre- 
clude it  from  extending  its  line  to  another  point  in  such  city.^' 

Alteration  and  changes.'" — The  statutes  of  some  states  provide  that  no  railroad 
shall  change  its  route  or  depot  grounds  after  they  have  been  designated," 

Compulsory  maintenance  of  stations,  sidings,  etc."" — A  railroad  company  is  a 


97,  98. 

181. 


State  V.  New   [Ind.  App.]   76  N.  E. 


1. 
2. 
3. 
4. 
S. 


See  Carriers,  5  C.  L.  507. 

See  Master  and  Servant,   6  C.  L.  621. 

See  Street  Railways,  4  C.  L.  1556. 

See  Corporations,  5  C.  L.  764. 

In  re  Avon  Beach  &  S.  R.  Co.,  3  Ohio  N. 
P.  (N.  S.)  561.  Whether  or  not  a  railroad  is 
a  steam  railroad,  within  the  meaning  of 
the  statutes  of  Ohio,  may  be  determined,  not 
only  by  the  provisions  of  its  charter,  but 
evidence  is  admissible  to  show  how  It  is 
constructed'  and  operated  and  the  character 
of  the  business  it  is  engag-ed  in,  and  the 
mode  and  manner  of  conducting  such  busi- 
ness. And  if  the  road  Is  not  completed  and 
in  operation,  evidence  is  admissible  to  show 
how  It  is  to  be  constructed  and  operated 
and  the  character  of  the  business  it  is  to 
engage  in,  and  the  contemplated  mode  and 
manner    of    conducting     such     business.     Id. 

6.  See  4   C.  L.  1184.     See,  also,  Franchises, 
5  C.  D.   1518. 

7.  See  4  C.  L.  1188. 

8.  Chesapeake   &  O.   R.   Co.   v.   Doepwater 
R    Co.,  57  W.  Va.  641.   50  S.  E.   890. 

9.  Chesapeake   &   O.   R.   Co.   v.   Dcepwater 
R   Co.,  57  W.  Va.  641,  50  S.  E.  890.     Evidence 


examined  and  held  to  show  that  a  specified 
location  of  a  railroad  was  a  new  location 
not  adopted  by  corporate  action.  West  Vir- 
ginia, etc.,  R.  Co.  V.  Belington  &  N.  R.  Co., 
56  Vf.  Va.   360,  49  S.  E.  460. 

10.  P.  L.  1903,  p.  650,  §  S.  Essen  v.  Dick- 
inson  [N  J.  Law]    60  A.   1102. 

11.  But  survey  not  adopted  by  corpora- 
tion not  sufficient.  Chesapeake  &  O.  R.  Co. 
V.  Deepwater  R.  Co.,  67  V/.  Va.  641,  50  S.  E. 
890. 

J  2,  13.  Chesapeake  &  O.  R.  Co.  v.  Deep- 
water    R.    Co.,    57    W.    Va.    641,    50    S.    B.    890. 

14,  M^est  Virginia  Short  liine  R.  Co.  v. 
Belington  &  N.  R.  Co.,  56  W.  Va.  3G0,  49  S. 
E.  460. 

15.  Chesapeake  &  O.  R.  Co.  v.  Deepwater 
R.   Co.,   57  W.  Va.  641,    50  S.  E.   890. 

1«.  Hayes  v.  Toledo  R.  &  T.  Co.,  6  Ohio 
C.   C.    (N.    S.)    281. 

17.  Const.  §  187.  State  v.  Mobile,  etc.,  R. 
Co.    [Miss.]    38    So.    732. 

18,  19.  Central  ot  Georgia  R.  Co.  v.  Union 
Springs    &   N.   R.   Co.    [Ala.]    39    So.    473. 

20.     Bee  4  C.  L.   1189. 

ai.  Rev.  St.  1895,  arts.  4492,  4493.  Gulf, 
etc.,  R.  Co.  v.  Martin  [Tex.  Civ.  App.]  86 
S.  W.   25. 
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quasi  public  corporation,^'  and  the  public  has  an  interest  in  the  location  of  depots, 
and  ^the  time  and  place  at  which  trains  must  stop  for  freight  and  passengers/*  so 
that  a  contract  whereby  a  railroad  company  is  obligated  to  place  its  station  or  depot 
at  a  designated  point,  regardless  of  public  necessity  or  convenience,  is  Yoid  as  against 
public  policy.^^  Mandamus,  not  injunction,  is  the  proper  remedy,^^  and  private  citi- 
zens will  in  general  be  left  to  their  suits  for  damages."  Where  property  rights  have 
become  fixed  with  reference  to  an  established  railroad,  only  imperious  neces- 
sity or  consent  of  the  railroad  commission  will  warrant  the  abandonment  of  the  line 
or  stations.^*  In  the  absence  of  a  showing  that  a  proposed  freight  depot  is  not 
necessary,  or  could  be  as  conveniently  built  elsewhere,  its  construction  will  not  be  en- 
joined for  the  reason  that  it  is  in  a  residence  neighborhood,^"  but  a  company  cannot 
act  arbitrarily  in  the  location  of  its  repair  and  machine  shops.'"  The  taking  up  and 
removal  of  a  parallel  track  is  a  public  good  to  the  extent  that  the  burden  upon  the 
public  domain  is  thereby  relieved,  and  the  danger  at  crossings  reduced,  and  the  con- 
venience of  the  carrier  promoted.'^  The  Alabama  Act  of  Feb.  28,  1903,  does  not 
give  the  railroad  commission  power  to  require  a  change  in  the  location  of  a  station.'^ 


23.     See  4  C.  L.  1189. 

23.  Enid  Right  of  Way  &  Townsite  Co.  v. 
liile  [Okl.]   82  P.  810. 

24.  State  V.  Mobile,  etc.,  R.  Co.  [Miss.] 
38  So.  732;  Commonwealth  v.  Illinois  Cent. 
R.  Co.,  27  Ky.  L.  R.  763,  86  S.  W.  542.  The 
construction  of  a  station  for  passengers  only 
is  not  a  compliance  with  Kirby's  Dig.  §  6709. 
St.  Louis,  etc.,  R.  Co.  v.  Crandall  [Ark.]  86 
S.  W.  855. 

25.  Enid  Right  of  Way  &  Townsite  Co.  v. 
Lile   [Okl.]    82  P.   810. 

26.  Jacquelin  v.  Erie  R.  Co.  [N.  J.  Eq.] 
61  A.  18.  State  is  a  proper  party.  State  v. 
Mobile,   etc.,    R.    Co.    [Miss.]    38    So.    732. 

27.  Jacquelin  v.  Erie  R.  Co.  [N.  J.  Eq.] 
61  A.  18.  Measure  of  damages  for  breach  of 
contract  to  maintain  a  given  station.  Louis- 
ville, etc.,  R.  Co.  V.  Whipps,  27  Ky.  L.  R. 
977,   87   S.  W.    298. 

Contra:  Deed  held  to  constitute  a  con- 
tract to  maintain  a  depot  at  a  given  place. 
St.  Louis,  etc.,  R.  Co.  v.  Crandall  [Ark.]  86 
S.  W.  855;  Gulf,  etc.,  R.  Co.  v.  Martin  [Tex. 
Civ.  App.]  86  S.  W.  25;  City  of  Tyler  v.  St. 
Louis  S.  W.  R.  Co.  [Tex.  Civ.  App.]  IS  Tex. 
Ct.  Rep.  173,  87  S.  W.  238. 

Xote:  In  Jacquelin  v.  Erie  R.  Co.  [N.  J. 
Eq.]  61  A.  18,  the  complainants  contended: 
(1)  That  each  person  who  uses  the  road  for 
the  purpose  of  transportation  ha^  an  equi- 
table right  to  compel  the  railroad  company  to 
maintain  the  station;  basing  this  claim  up- 
on the  theory  that  by  establishing  the  sta- 
tion and  thereby  inducing  people  to  settle 
near,  the  company  impliedly  contracted  to 
continue  it.  There  seems  to  be  little  founda- 
tion for  such  a  claim  Inasmuch  as  the  courts 
have  frequently  refused  to  enforce  positive 
contracts  with  individuals  to  continue  the 
maintenance  of  stations  on  the  ground  that 
it  was  against  public  policy  to  permit  rail- 
road companies  to  thus  limit  their  power 
of  subserving  public  necessity  and  conven- 
ience. Florida,  etc.,  R.  Co.  v.  State,  31  Fla. 
482,  34  Am.  St.  Rep.  30,  20  L.  R.  A.  419;  Texas, 
etc..  P..  Co.  V.  Marshall,  136  U.  S.  393,  34 
Law.  L'd.  385.  The  remedy  at  law  in  an  ac- 
tion for  damages  is  adequate,  and  the  court 


here  properly  refused  to  act.  (2)  The  com- 
plainants further  contend  that  the  public 
have  a  legal  right  to  the  maintenance  of 
the  station,  which  the  court  of  equity  should 
protect.  No  rule  of  equity  is  better  settled 
than  that  complainants  are  not  in  a  position 
to  ask  for  an  injunction,  when  the  right  on 
which  they  found  their  claim  is,  as  a  matter 
of  law,  unsettled.  Citizens  Coach  Co.  v.  Cam- 
den H.  R.  Co.,  29  N.  J.  Eq.  299;  Morris  & 
Essex  R.  Co.  v.  Attorney  General.  20  N.  J. 
Eq.  530.  That  the  courts  of  law,  when  there 
is  no  legislation  on  the  su^jject,  will  hold 
it  to  be  the  duty  of  common  carriers  to  main- 
tain stations  at  such  points  as  the  court  shall 
determine  is  by  no  means  clear.  State  v. 
Republican  Val.  R.  Co.,  17  Neb.  647,  24  N.  W. 
329,  52  Am.  Rep.  424;  State  v.  Spokane  St" 
R.  Co.,  19  Wash.  518,  53  P.  719,  41  L  R  A 
515,  67  Am.  St.  Rep.  739;  Texas  &  Pac.  R  Co' 
V.  Marshall,  136  U.  S.  393,  34  Law.  Ed  385- 
People  V.  N.  T.,  L.  E.  &  W.  R.  Co.,  104  N  Y 
58,  9  N.  E.  856,  58  Am.  Rep.  484.  Therefore. 
If  the  legal  right  exists  it  must  be  enforced 
at  law  by  mandamus.  Nor  has  the  court  of 
equity  power  to  keep  the  matter  in  statu 
quo  pending  the  settlement  of  the  legal 
principle,  even  though  irreparable  injury 
will  result  to  the  complainants  ad  interim 
Barber  v.  W.  J.  Title  &  Guar.  Co,  53  N  J 
Eq.  158,  32  A.  222;  People  v.  A.  &  V  R '  r" 
Co.,  24  N.  T.  261,  82  Am.  Dec.  295.  As  pointed 
out  in  the  present  case,  while  the  remedy  at 
law  hardly  seems  "adequate,"  if,  at  the  time 
It  IS  applied,  the  rights  of  the  complainant 
have  so  suffered  that  there  may  be  nothing 
of  value  left  to  him  in  the  remedy,  "ther» 
is,  in  the  existing  state  of  the  law  no  pro- 
vision for  such  a  situation." — 4   Mich.   L.    R. 

28.     State   V.    Mobile,    etc..   R.    Co.    [Miss  1 
38    So.    732. 

20.     Walther  v.   Chicago    &   W.    I     R    Co 
215  111.   456,  74  N.  E.  461. 

30.  Rainey    v.     Red     River,     etc.,     R      Co 
[Tex.]    13  Tex.  Ct.   Rep.   993,    89    S.   W.    768. 

31.  Dayton  &  Union  R.  Co.  v.  P.,  C,  C     & 
St.  L.   R.  Co.,   6   Ohio  C.  C.    (N.   S.)    537. 
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The  power  of  the  railroad  commissioners  to  require  the  erection  and  convenient  loca- 
tion of  depots  does  not  extend  to  a  requirement  that  two  separate  depots  be  maintained 
in  one  town.'^  Statutes  may  require  railroad  companies  to  keep  their  passenger  sta- 
tions open,  lighted,  and  warmed,^*  but  the  statutes  of  Kentucky  do  not  require  the 
keeping  open  and  maintenance  of  depots  at  flag  stations  during  the  nighttime.'^ 

§  4.  Rights  of  way  and  other  lands,  and  acquirement  thereof.  Certificate  of 
public  conven,ience.^^ — On  an  application  for  a  certificate  of  necessity  and  con- 
venience it  is  the  duty  of  the  railroad  commissioners  to  inquire  into  the  proceedings  of 
the  alleged  company  to  ascertain  whether  such  company  is  of  a  legal  character  and  en- 
titled to  receive  any  certificate.^^  The  action  of  a  board  of  railroad  commissioners 
in  granting  a  certificate  of  public  convenience  and  necessity  is  subject  to  judicial 
review  in  New  York.'*  The  necessity  for  a  lateral  railroad  on  the  route  selected  by 
petitioners  is  a  question  for  the  jury  under  proper  instructions  by  the  court.'' 

A  charter  authority  to  acquire  land.*" 

Grants  in  highways  and  streets.*^ — Municipalities  may  grant  to  railroad  com- 
panies a  reasonable  use  of  the  streets  for  the  construction  and  operation  of  roads 
for  public  transportation,*'  but  such  grants  are  subject  to  the  prior  easement  of  the 
public*^  and  will  liot  be  permitted  to  injure  or  destroy  the  rights  of  abutters  with- 
out compensation.**  An  ordinance  permitting  a  railroad  to  occupy  a  street  with  its 
tracks  is  not,  however,  a  vacation  of  the  street  so  as  to  make  it  revert  to  the  abutters.*^ 
A  conditional  grant  of  a  right  of  way  may  be  given.**  The  right  to  construct  tracks 
across  a  city  street  can  only  be  acquired  by  exact  compliance  with  the  authorizing 
ordinance.*'  Laches  and  implied  acquiescence  may  estop  a  city  from  claiming  a 
railroad  company's  alleged  forfeiture  of  its  rights  in  vacated  streets,**  or  from  as- 
serting a  right  to  the  unobstructed  use  of  a  street.*" 

Consent  of  abutting  owners.^" — ^An  abutter,  who  for  a  consideration  has  granted 


33.     state  V.  Nashville,   etc.,  R.  Co.   [Ala.] 

39  So.  984. 

33.  State  V.  Yazoo  &  M.  V.  B.  Co.   [Miss.] 

40  So.  263.  „ 

34.  Kev.  St.  1895,  art.  4521.  Gulf,  etc.,  R. 
Co.   V.   Martin    [Tex.   Civ.   App.]    86   S.  W.   25. 

35.  Ky.  St.  1903,  §  784.  Sandifer's  Adm'r 
V.  Louisville  &  N.  R.  Co.   [Ky.]   89  S.  W.  628. 

36.  See  4  C.  D.  1184. 

37.  People  v.  Board  of  Railroad  Com'rs, 
105  App.   Div.    273,   93   N.   T.   S.   584. 

38.  Projected  freight  switch  road  held 
not  to  be  a  public  convenience  or  necessity. 
People  v.  State  Board  of  Railroad  Com'rs, 
103   App.    Div.    123,    93    N.    T.    S.    58. 

39.  Pennsylvania  Mining  Co.  V.  Naomi 
Coal  Co.,  26  Pa.  Super.  Ct.  39.  That  petition- 
ers for  a  lateral  railroad  constructed  a 
temporary  road  by  a  roundabout  route  does 
not  estop  them  to  assert  the  necessity  of 
a  route  by  the  desired  route.     Id. 

40.  41.     See  4  C.  L.   1184. 

43.  Grant  to  railroad  company  irrespec- 
tive of  charter  powers.  Bonner  v.  Milledge- 
viUe  R.  Co.,  123  Ga.  115.  50  S.  B.  973.  The 
Nebraska  statute  declaring  that  all  streets 
or  parts  thereof  in  the  town  of  Columbus 
previously  taken  by  the  U.  P.  R.  for  turn- 
outs, etc.,  should  be  vacated  so  long  as  so 
used  and  that  a  perfect  title  should  be  vested 
In  the  company  by  that  statute,  to  terminate 
on  the  termination  of  the  use,  has  been  sus- 
tained. Act  Jan.  ^5.  1866  City  of  Columbus 
V.  Union  Pac.  R.  Co.   [C.  C.  A.]  137  F.  869. 


43.  People  v.  Atchison,  etc.,  R.  Co.,  217 
III.  594,  75  N.  E.  573.  The  board  of  public 
service  is  not  authorized  by  75  V.  115,  5 
8324  (Smith  &  Benedict,  §  5),  to  grant  to 
th^  lessee  of  the  Cincinnati  Southern  Ry.  Co. 
the  right  to  occupy  the  streets  of  the  city  of 
Cincinnati.  Louisville,  etc.,  R.  Co.  v.  Cincin- 
nati, etc.,  R  Co.,  3  Ohio  N.  P.   (N.  S.)   109. 

44.  Maintaining  an  embankment  in  a 
street.  Coats  v.  Atchison,  etc.,  R.  Co.  [Cal. 
App.]    82    P.    640. 

45.  Tonkawa  Milling  Co.  v.  Tonkawa 
[Okl.]    83   P.   915. 

46.  City  of  Columbus,  Neb.,  held  author- 
ized to  vacate  certain  streets  on  specified 
condition.  City  of  Columbus  v.  Union  Pac. 
R.    Co.    [C.   C.    A.]    137   F.    869. 

47.  After  expiration  of  time  limit  fixed 
by  ordinance,  no  further  tracks  can  be  built. 
Chicago  Terminal  Transfer  Co.  v.  Chicago 
[111.]    77  N.  B.   204. 

48.  City  of  Columbus  v.  Union  Pac.  R.  Co. 
[C.  C.  A-]  137  F.  869.  A  city  acquiescing  in 
the  Improvement  of  property  by  a  railroad 
company  under  a  title  acquired  from  the 
city  is  estopped  to  dispute  such  title.  Sioux 
City  v.  Chicago  &  N.  W.  R.  Co.  [Iowa]  106 
N.   W.    183. 

49.  User  for  50  years  and  expenditure  of 
$400,000  thereon  by  railroad  company.  People 
v.   Bock   Island,   215   III.    488,    74   N.   B.   437. 

50.  See   4   C.   L.   1185. 
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to  a  railroad  company  the  right  to  use  the  street  for  railroad  pnrposes,  cannot,  in 
his  individual  capacity,  successfully  maintain  mandamus  proceedings  to  compel  a 
removal  of  the  railroad  structures."^ 

Rights  in  public  lands.^^ — The  grant  by  congress  of  a  right  of  way  is  in  the 
nature  of  a  conditional  grant,  and  limited  to  use  and  occupation  for  railway  pur- 
poses only.°^  Statutes  authorizing  a  company  to  condemn  private  property  for  a 
right  of  yay  may  impliedly  authorize  construction  over  the  public  do^piain.°*  Dele- 
gated authority  of  state  asylum  trustees  to  contract  with  a  railroad  for  tracks  across 
the  asylum  grounds  is  exhausted  by  its  exercise  and  cannot  be  subsequently  modi- 
fied.=" 

Bight  of  eminent  domain.^'' — A  de  facto  railroad  corporation  may  maintain  con- 
demnation proceedings."'  Proceedings  for  the  taking  of  private  property  must  be 
in  strict  compliance  with  the  statute."*  In  Indiana  a  railroad  company  having  made 
payment  or  tender  of  the  award  may  enter  into  and  continue  in  possession  pending 
litigation."*  Unless  all  parties  interested  are  joined  in  a  condemnation  proceeding, 
the  land  is  acquired  subject  to  their  rights.""  A  railroad  company  condemning  land 
is  not  the  agent  of  the  state^  and  condemnation  does  not  extinguish  the  lien  of 
taxes  unless  the  state  be  made  a  party."^  A  lien  holder  is  an  owner  who  must  be  paid 
or  secured  before  property  can  be  taken."^  Cases  relative  to  the  elements  of  damage 
are  cited  in  the  notes."^ 

Private  grants.^* — Statutes  may  provide  that  in  the  absence  of  contract  relating 
to  land  through  which  a  railroad  passes  it  shall  be  presumed  that  land  has  been 
granted  by  the  owner,  unless  he  shall  within  a  specified  time  apply  for  an  assessment 
of  value  after  the  road  has  been  located.""  A  general  release  of  damages  as  to  land 
taken  for  a  right  of  way  will  be  construed  to  embrace  every  injury  to  the  entire  tract 
necessarily  resulting  from  the  construction  of  the  railroad  as  originally  located,  and 
as  extended  for  increased  traffic, ""  but  does  not  exempt  the  grantee  from  liability  for 


51.  People  V.  Kock  Island,  215  111.  488, 
74   N.    B.    437. 

52.  See  4  C.  L.  1185.  See  as  to  land  grants. 
Tiffany    Real    Prop.    834. 

53.  Oregon  Short  Line  B.  Co.  v.  Quigley, 
10  Idaho.   770,   80  P.   401. 

64.  Ayres  v.  Gulf,  etc.,  R.  Co.  [Tex.  Civ. 
App.:    13    Tex.    Ct.    Rep.    159,    88    S.    W.    436. 

55.  State  V.  Toledo  &  O.  Cent.  R.  Co., 
3  Ohio  N.  P.    (N.  S.)    234. 

50.     See    4   C.   li.    1185. 

57.  Detroit,  etc.,  R.  Co.  v.  Campbell  [Mich.] 
12  Det.  Leg.  N.  202,  103  N.  W.  856.  Defects 
in  a  railroad  company's  certificate  of  incor- 
poration cannot  be  urged  to  defeat  eminent 
domain  proceedings.  Central  of  Georgia  R. 
Co.  V.  Union  Springs  &  N.  R.  Co.  [Ala.]  39 
So.  473. 

58.  Notice  to  property  owner  (Chicago, 
B.  &  Q.  R.  Co.  V.  Abbott,  215  111.  416,  74  N. 
B,  412),  and  a  failure  therein,  will  make  the 
taking  a  trespass  (Adams  v.  Pittsburgh,  etc., 
R.  Co.    [Ind.]    74  N.   B.  991). 

59.  Burns'  Ann.  St.  1901,  §  5160.  Cleve- 
land, etc.,  R.  Co.  V.  Hayes  [Ind.  App.]  74 
N.  B.   531. 

eo.  Lien  of  state  for  taxes.  State  v. 
Missouri    Pac.    R.   Co.    [Neb.]    105    N.    W.    983. 

81,  62.  State  v.  Missouri  Pac.  R.  Co.  [Neb.] 
105   N.  W.   983. 

63.  Award  not  excessive.  St.  Louis  &  S. 
B.   Co.  V.   Smith,    216   111.    339,    74   N.   B.    1063. 


Damages  for  discomfort  from  blasting  and 
other  construction  operations.  Gossett  V. 
Southern   R.   Co.    [Tenn.]    89    S.   "W.    737. 

64.  See  4  C.   L.    1186. 

65.  City  of  Hickory  v.  Southern  B.  Co., 
137  N.  C.  189,  49  S.  B.  202. 

66.  Davis  V.  Wheeling,  etc.,  R.  Co.,  26  Pa. 
Super.  Ct.  364.  The  mere  imposition  of  more 
railway  tracks  or  their  use,  beyond  what 
may  originally  have  been  thought  probable, 
does  not  constitute  a  nuisance.  Oklahoma 
City,  etc.,  B.  Co.  v.  Dunham  [Tex.  Civ.  App.] 
13  Tex.  Ct.  Rep.  644,  88  S.  W.  849.  A  deed  of 
right  of  way  for  the  purpose  of  constructing, 
maintaining,  and  operating  a  single  or 
double  track  railroad  with  all  necessary 
appurtenances  and  for  all  uses  and  purposes 
connected  with  its  construction,  etc.,  conveys 
a  perpetual  right  of  way  but  not  the  fee. 
Laying  of  more  than  two  tracks  held  not 
an  additional  servitude.  Walker  v.  Illinois 
Cent.  R.  Co.,  215  111.  610,  74  N.  E.  812.  Deed 
held  to  convey  such  rights  as  would  have 
been  acquired  by  exercise  of  right  of  emi- 
nent domain.  Harman  v.  Southern  R.  Co. 
[S.  C:  51  S.  E.  689.  Deeds  held  to  confer 
a  right  to  use  for  railway  purposes,  its 
right  of  way  in  a  street  restricted  only  by 
the  right  of  the  public  to  the  reasonable 
use  of  the  avenue  and  the  right  not  to  have 
a  nuisance  imposed.  Oklahoma  City,  etc., 
R.  Co.  V.  Dunham  [Tex.  Civ.  App.]  13  Tex 
Ct.   Rep.   644,    88   S.   W.    849. 


6  Cur.  Law.  EAILEOADS  §  4.  1199 

damages  resulting  from  negligence,  either  in  construction,  maintenance,  or  operation 
of  the  road.«^  The  fee  owner  of  land  subject  to  a  railroad  right  of  way  may  use  it 
for  any  purposes  subject  to  the  easement,"*  a  deed  to  a  right  of  way  giving  no  greater 
rights  than  would  be  acquired  by  condemnation. °*  A  verbal  contract  giving  a  rail- 
road company  a  right  to  enter  upon  private  property  and  remove  sand  cannot  be 
revoked  by  the  landowner  giving  notice  to  leave  the  premises.'"  A  contract  to  con- 
vey a  right  of  way  is  a  contract  relating  to  real  estate  within  the  recording  laws." 

Conditions  and  reservations  in  private  grants.''^ — ^A  grant  of  right  of  way  for 
a  term  of  years  with  a  proviso  that  the  grantee  may  retain  the  way  as  long  thereafter 
,  as  he  desires,  on  payment  of  a  stipulated  amount,  confers  a  mere  option."  An 
agreement  in  consideration  of  a  grant  of  right  of  way  to  erect  and  maintain  fences 
along  the  right  of  way  is  a  covenant  running  with  the  land.'*  A  deed  of  right  ef 
way  in  a  street,  but  not  permitting  the  unlawful  operation  of  the  railroad,  does  not 
authorize  a  filling  in  of  the  street  above  the  established  grade  so  as  to  interfere  with 
the  grantor's  ingress  and  egress.'' 

Enforcement  of  conditions.''^ — ^The  grantor  is  in  most  cases  confined  to  an  ac- 
tion for  damages,"  but  specific  performance  of  an  agreement  to  maintain  passage- 
ways, which  has  been  recognized  for  many  years,  will  be  decreed  against  a  purchaser 
of  the  railroad  at  foredosure.'*  After  a  lapse  of  30  years  a  grantor  will  be  pre- 
sumed to  have  received  the  benefit  of  a  condition  to  change  a  watercourse.'"  That 
assurances  made  by  a  railroad  company  as  to  future  conduct  were  not  fulfilled  is  not 
ground  for  canceling  a  conveyance  of  right  of  way  unless  it  appears  that  they  were 
fraudulently  made.'"  An  agreement  by  a  railroad  company  in  consideration  of  a 
right  of  way  to  pay  a  certain  sum,  and  make  certain  wagon  roads  over  the  tracks,  is 
severable,  and  the  company  may  thereafter  condemn  the  wagon  roads  for  the  pur- 
pose of  widening  its  roadway.*^ 

Rights  as  against  subsequent  grantees}^ — ^A  grant  of  exclusive  right  of  way 
may  entitle  the  grantee  to  an  injunction  restraining  a  third  party  purchasing  with 
notice,  from  locating  a  railroad  across  the  grantee's  right  of  way.*^  In  ejectment, 
possession  of  a  railway  roadbed  will  be  presumed  to  have  followed  the  title  until  dis- 
possession by  defendant,  where  the  tracks  were  on  the  land  and  plaintiff  claimed  un- 
der a  series  of  deeds.'* 

07.  Atchison,  etc.,  R.  Co.  v.  Jones,  110  lU.  |  S.  W.  855;  Gulf,  etc.,  R.  Co.  v.  Martin  [Tex. 
App.  626.  A  charter  requirement  to  con-  I  Civ.  App.]  86  S.  W.  25.  Railroad  com- 
struct    and   maintain    bridges    and   passages    pany  held  to  have  no  reasonable  ground  to 


over  roads  does  not  absolve  a  company  from 
responding  in  damages  for  private  rights 
Invaded  in  the  performance  of  thB  duty 
thus-  Imposed.  Deed  of  right  of  way  held 
not  to  release  damages.  Perrine  v.  Penn- 
sylvania  R.   Co.    [N.    J.    Law]    61   A.    87. 

68.  Harman  v.  Southern  R.  Co.  [S.  C]  51 
S    15    689 

es!  Shepard  v.  Suffolk  &  C.  R.  Co.  [N.  C] 
53  S.  B.  137. 

70.  Cox  V.  St  Liouis,  etc.,  R.  Co.,  Ill  Mo. 
App.    394,    85    S.   W.    989. 

71.  Kurd's  Rev.  St.  1903,  c.  30,  f  28.  Bal- 
timore, etc.,  R.  Co.  V.  Brubaker,  217  111.  462, 
75    N.    B.    523. 

72.  See  4  C.  L.  1187. 

73.  Alderman  &  Sons'  Co.  v.  Wilson,  71 
S.   C.   64,   50  S.   E.   643. 

74.  Scowden  v.  Erie  R.  Co.,  26  Pa.  Super. 
Ct.  15.   Deed  construed  to  require  the  mainten 


believe  it  was  authorized  to  remove  sand 
under  a  contract  for  the  purchase  of  land 
upon  condition  that  a  depot  be  maintained. 
Cox  v.  St.  Louis,  etc.,  R.  Co.,  Ill  Mo.  App. 
394,   85  S.  W.   989. 

75.  Conners  v.  Yazoo  &  M.  V.  R.  Co. 
[Miss.]  38  So.  320. 

70.     See  4  C.  L.  1187. 

77.  Allege'd  breach  of  condition  to  erect 
bridge.  Bright  v.  Louisville  &  N.  R.  Co., 
27    Ky.   L.   R.    1052,   87   S.  W.    780. 

78.  Baltimore,  etc.,  R.  Co.  v.  Brubaker, 
217  111.  462,  75  N.  E.  523. 

79.  Bright  v.  Louisville  &  N.  R.  Co.,  27 
Ky.  L.  R.  1052.   87  S.  W.  780. 

80.  Stannard  v.  Aurora,  E.  &  C.  R.  Co. 
[111.]   77  N  E.  254. 

81.  Lilley  v.  Pittsburg,  V.  &  C.  R.  Co. 
[Pa.]  62  A.  852. 

82.  See  4   C.   L.   1187. 


ance  of  a  passenger  station  on  the  land  grant-  '      83.     Alderman   &    Sons'    Co.    v.    "Wilson,    71 
ed.     St.  Louis,  etc.,  R.  Co.  v.  Crandall  [Ark,]  86  I  S.  C.  64,  50  S.  E.  643. 
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Disposal  of  or  use  of  right  of  way  by  company}'' 

Abandonment  of  right  of  way.^" — To  constitute  abandonment  of  a  right  of  way, 
intent  to  abandon  and  actual  nonuser  must  concur.'^  Lands  deeded  to  a  railroad 
company  in  fee  simple  do  not  revert  to  the  grantor  on  abandonment  of  the  location.^' 

Adverse  possession  by  or  against  railroad}^ — Use  of  land  for  the  statutory 
period  in  a  manner  incompatible  with  its  use  for  railroad  purposes  may  confer  title 
by  adverse  possession  to  a  part  of  the  right  of  way;""  but  adverse  possession  cannot 
ripen  into  a  right  which  would  divert  the  use  and  occupation  of  a  right  of  way  grant- 
ed by  congress  for  railway  purposes  exclusively.'^  The  maintenance  and  operation 
of  a  railroad  over  certain  land  may  be  sufficient  notice  to  the  public  of  the  company's 
claim,  though  the  deed  for  right  of  way  is  not  recorded."^ 

Appropriation  of  right  of  way  for  other  public  ttse.°' — One  railroad  company 
cannot,  for  right  of  way  purposes,  condemn  the  terminal  grqunds  of  a  projected  road 
soon  to  be  completed  ;'*  but  the  mere  acquiring  and  appropriation  by  one  railroad  com- 
pany of  certain  lands  to  its  own  use  will  not  prevent  another  company  from  t'iking 
the  same  lands  for  crossing  or  intersection  purposes,  provided  such  taking  will  not 
render  the  former  use  ineffectual.'^  A  city  condemning  a  street  crossing  over  a 
railroad  acquires  only  a  right  of  way,"  and  proceedings  therefor  may  be  commenced 
without  first  attempting  to  secure  the  right  of  way  by  agreement  f  but  land  owned 
in  fee  by  a  railroad  company  cannot  be  taken  by  a  municipality  for  a  street  crossing 
without  compensation."*  Under  statutes  requiring  a  special  procedure  where  it  is 
sought  to  lay  out  a  highway  over  property  used  for  station  purposes,  whether  proper- 
ty is  so  used  is  to  be  determined  from  the  existing  conditions." 

§  5.  Aids  and  bonuses} — Public  land  grants  to  railroads''  and  municipal  aid 
bonds  are  treated  elsewhere.^ 

Subscriptions.* — A  condition  in  a  bonus  note  requiring  the  maintenance  of  a 
depot  is  complied  with  by  the  keeping  of  a  freight  depot.'  The  payment  of  a  city 
railroad  aid  subscription  is  not  contrary  to  a  constitutional  provision  forbidding  the 
lending  of  a  city's  credit  for  such  purposes."  Where  a  railroad  aid  act  provided  that 
after  the  money  had  been  collected  the  railroad  company  should  on  completing  the 


84.  Chesapeake  Beach  E.  Co.  v.  "Washing- 
ton, etc.,  R.  Co..  199  U.  S.  247,  50  Law.  Ed. . 

85,  8«.     See  4  C.  L.  1187. 

87.  Stannard  v.  Aurora,  B.  &  C.  R.  Co. 
[111.]  77  N.  E.  254.  A  railroad  company 
does  not  abandon  river  front  land  conveyed 
to  it  for  depot  purposes  by  permitting  its 
occasional  use  as  a  boat  landing.  Sioux 
City  V.  Chicago  &  N.  W.  R.  Co.  [Iowa]  106 
N.  W.  183. 

88.  Enfield  Mfg.  Co.  v.  Ward  [Mass.]  76 
N.  B.  1053.  Evidence  held  to  show  no  aban- 
donment of  title.  Id.  And  see  Property, 
6    C.    L.    1106. 

89.  See  4  C.  L.  1188. 

90.  Harman  v.  Southern  R.  Co.  [S.  C] 
51  S.  B.  689.  A  user  for  less  than  the  statu- 
tory period  is  insufiicient.  Davis  v.  Wheel- 
ing,  etc.,   R.   Co.,   26   Pa.   Super.   Ct.   364. 

91.  Oregon  Short  Line  R.  Co.  v.  Quigley, 
10  Idaho,    770,    80   P.    401. 

9a.  Harman  v.  Southern  R.  Co.  [S.  C] 
51  S.  E.  689. 

93.  See    4   C.    L.    1188. 

94.  State  v.  Superior  Ct.  of  Spokane  Coun- 
ty  [Wash.]    82  P.   417. 

95.  Jennings  v.  Delaware,  L.  &  W.  R.  Co., 


103  App.  Div.  164,  93  N.  Y.  S.  374.  One  rail- 
road company  will  not  be  enjoined  from 
condemning  a  right  of  "way  over  the  property 
of  another  company  where  it  appears  that 
full  redress  may  be  had  at  law.  South  &  W. 
R.  Co.  -f.  "Virginia  &  S.  B.  R.  Co.  [Va.]  51 
S.  B.  843. 

96.  Possibility  of  railroad  being  required 
to  maintain  an  overhead  crossing  is  not  an 
element  of  damages.  St.  Louis,  etc.,  R.  Co. 
V.    Fayetteville    [Ark.]    87    S.   W.    1174. 

97.  St.  Louis,  etc.,  R.  Co.  v.  Fayetteville 
[Ark.]    87  S.  W.   1174. 

98.  Town  of  Poulan  v.  Atlantic  Coast  Line 
R.  Co.,  123  Ga.  605,  51  S.  B.  657. 

99.  Rev.  St.  1883,  §  29,  c.  18;  Rev.  St.  190f, 
§  31,  c.  23.  "Station  purposes"  discussed. 
In  re  Atlantic  &  St.  L.  R.  Co.  [Me.]  62  A.  141. 

1.  See   4   C.  L.    1183. 

2.  See  Public  Lands,  «  C.  L.   1126. 

3.  See   Municipal   Bonds,    6   C.   L.   704. 

4.  See    4    C.    L.    1183. 

5.  Fayetteville  Wagon,  Wood  &  Lumber 
Co.  V.  Keneflok  Const.  Co.  [Ark.]  88  S.  W. 
1031. 

6.  Red  River  Furnace  Co.  v.  Tennessee 
Cent.    R.    Co.,    113    Tenn.    697,    87    S.    W.    lOlS. 
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road  be  entitled  to  demand  it,  the  company  is  not  on'  such  completion  entitled  to 
compel  by  mandamus  the  levy  of  a  tax  to  raise  the  amount  donated.'' 

§  6.  Taxes,  fees,  and  license  charges.^ — General  taxes  are  levied  according 
to  the  statutory  modes  of  the  several  states."  For  taxation  purposes  in  Illinois  a 
bridge  approach,  consisting  of  elevated  tracks,  embankment  and  viaduct,  located  on 
land  purchased  for  right  of  way  and  used  exclusively  for  railroad  purposes,  is  a 
railroad  track.^"  What  is  the  "main  stem"  of  a  railroad  for  purposes  of  taxation 
is  a  question  of  fact  depending  on  the  use  of  the  line  at  the  time  of  assessment,*^ 

§  7.  Public  control  and  regulation}"^  Control  by  railroad  commissions." — 
Kailroad  commissions  may  inquire  into  matters  concerning  public  comfort  and  con- 
venience, and  issue  orders  thereon  in  accordance  with  their  statutory  powers.**  A 
company  appearing  and  contesting  a  matter  before  a  railroad  commission  cannot  com- 
plain that  the  order  rendered  therein  deprives  it  of  property  without  due  process  of 
law.*°  The  Mississippi  railroad  commission  is  not  a  court,*"  and  its  judgments  may 
be  reviewed  by  certiorari.*'  The  Connecticut  board  of  railroad  commissioners  is  an 
administrative  body,  and  its  decisions  are  not  subject  to  review  by  the  courts,  the  stat- 
ute to  the  contrary  being  unconstitutional.*'  A  failure  of  the  commission  to  gfve 
notice  to  petitioners  of  a  hearing  on  a  grade,  crossing  is  not  fatal.** 

§  8.  Construction  and  maintenance.  Private  and  farm  crossings.'^'' — In  the 
absence  of  statute**  or  agreement  there  is  no  duty  to  maintain  farm  crossings  for  the 
use  of  the  general  public.'''' 

Public  crossings.'^ — Eailroad  companies  are  required  to  keep  their  tracks  and 
all  approaches  thereto  at  public  crossings  in  good  repair,''*     A  liability  arises  from 


7.  state  V.  Clinton  County  Com'rs  [Ind.] 
76   N.    E.    986. 

8.  See  4  C.  L..   1183. 

9.  People  V.  Illinois  Cent.  K.  Co.,  215 
III.    177,    74    N.    E.    116. 

10.  Kurd's  Rev.  St.  1903,  o.  120,  §§  40-52, 
109.  People  V.  Illinois  Cent.  R.  Co.,  215  111. 
177,   74  N.   E.   116. 

11.  Like  used  mainly  for  passenger  travel 
rather  than  one  used  mainly  for  freight  is 
the  main  stem.  Jersey  City  v.  State  Board 
of  Assessors  [N.  J.  Law]  63  A.  21. 

12.  See  4  C.  L.  1183.  Regulation  of  tariffs 
and  charges,  see  Carriers,  5  C.  L.  507.  As 
to  operation  of  particular  regulations,  see 
also  other  sections  of  this  topic,  as  section  7 
for  regulation  of  location  of  stations,  and 
section  11  for  regulation  of  operation  of 
trains. 

IS.     See    4    C.    L.    1183. 

14.  In  some  states  they  may  designate 
the  location  of  new  stations  in  case  the  site 
selected  by  the  railroad  officials  is  inconven- 
ient and  inaccessible.  Code  1892,  §  4309. 
State  v.  Mobile,  etc.,  R.  Co.  [Miss.]  38  So. 
732.  The  South  Carolina  commission  may 
determine  whether  proper  passenger  serv- 
ice is  furnished,  and  may  require  specified 
trains  to  be  stopped  at  a  given  station.  Man- 
damus proper  remedy.  Railroad  Com'rs  v. 
Atlantic  Coast  Line  R.  Co.,  71  S.  C.  130,  50 
S.  E.  641.  The  North  Carolina  corporation 
commission  may  require  a  railroad  company 
to  Install  track  scales  where  the  business 
justifies  it.  North  Carolina  Corp.  Commis- 
sion V.  Atlantic  Coast  Line  R.  Co.,  139  N.  C. 
126,'  51  S.  E.  793.  The  statute  creating  the 
Texas  railroad  commission  has  been  held 
constitutional,    and    to    confer    authority    to 


require  two  railroads  crossing  each  other  to 
connect  their  tracks,  though  they  do  not 
cross  at  grade.  Rev,  St.  1895,  art.  4562. 
International  &  G.  N.  R.  Co.  v.  Railroad 
Commission  [Tex.]  14  Tex.  Ct.  Rep.  42,  89 
S.    W.    961. 

15.  Railroad  Com'rs  v.  Atlantic  Coast  Line 
R.  Co.,  71  S.  C.  130,  50  S.  E.  641. 

10.  Illinois  Cent.  R.  Co.  v.  Mississippi  R. 
Commission   [C.  C.  A.]   138  F.  327. 

17.  Gulf  &  S.  I.  R.  Co.  V.  Adams,  86  Miss. 
772,    38    So.    348. 

18.  Gen.  St.  1902,  §§  3718,  3747.  Appeal 
of  Spencer  [Conn.]   61  A.  1010. 

19.  Appeal  of  Spencer   [Conn.]   61  A.  1010. 
29.     ^ee   4   C.   L.    1189. 

21.  The  private  crossing  which  a  rail- 
road is  required  to  establish  on  demand  for 
one  owning  land  on  both  sides  of  the  track 
is  such  a  crossing  as  will  connect  the  sever- 
al tracks  of  his  land  without  requiring  him 
to  go  to  a  public  highway.  Herrstrom  v. 
Newton  &  N.  W.  R.  Co.  [Iowa]  105  N.  W.  436. 
The  burden  of  showing  that  a  landowner 
accepted  a  certain  bridge  in  lieu  of  a  private 
crossing  is  on  the  railroad  company.  Id. 
Finding  that  bridge  was  not  accepted  by 
landowner  In  lieu  of  a  private  crossing 
held  sustained  by  evidence.  Id.  Practicability 
of  private  grade  crossing  at  particular  place, 
held  for  jury.  Id.  If  a  grade  crossing  is 
impracticable,  construction  of  an  overhead 
crossing'  may  be  required,  though  the  cost 
exceeds    the    benefit    to    the    landowner.     Id. 

22.  Johnson  v.  Chicago,  etc.,  R.  Co. 
[Minn.]   104  N.  W.  961. 

23.  See  4  C.  L.  1190. 

24.  Western  R.  of  Ala.  v.  Cleghorh  [Ala.] 
39    So.    133.     A    railroad    company    may    be 
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failure  to  comply  with  statutes  requiring  companies  to  restore  streets  to  their  orig- 
inal condition.*'  Mandamus  will  lie  to  compel  a  railroad  company  to  plank  and 
grade  crossings/"  the  right  of  municipalities  to  do  the  work  andcharge  the  railroad 
company  with  the  cost  not  being  an  adequate  remedy."'  The  judgment  in  such  case 
should  specifically  direct  what  is  to  be  done  in  the  construction  of  the  crossing.''* 
As  a  general  rule  a  city  or  town  cannot  bind  itself  by  contract  with  a  railroad  com- 
pany to  erect  and  maintain  crossing  gates  and  bear  the  expense  of  a  gateman/*  but 
under  the  Massachusetts  highway  law  such  liability  may  be  the  subject  of  contract 
for  a  reasonable  time  at  least.^"  Municipal  regulation  as  to  precautions  at  highway 
crossings  must  be  reasonable,  fair,  impartial,  and  not  arbitrary  or  oppressive.'^ 

Damages  from  negligent  construction.^^ — Authority  to  construct  a  railroad  does 
not  exempt  the  company  from,  responsibility  for  injuries  to  private  rights,  whether 
resulting  from  negligence  or  otherwise,^'  and  a  liability  arises  for  damages  to  real 
property  resulting  from  the  construction  or  operation  of  a  railroad  in  close  proxim- 
ity,^* though  one  obtaining  title  subsequent  to  the  construction  cannot  complain.'" 
In  the  selection  of  a  site  for  its  repair  and  machine  shops  a  railroad  cannot  act 
arbitrarily  and  without  reference  to  damage  to  property  in  the  vicinity  and  the  dis- 
comfort of  persons  there  residing.'"  A  company  which  acts  within  its  authority  and 
exercises  reasonable  skill  and  care  in  construction  does  not  commit  a  nuisance  though 
property  be  damaged  thereby,"  and  is  not  liable  in  damages  to  one  whose  residence 
is  thereby  rendered  uncomfortable  and  unhealthful.'* 

Establishment  of  crossings.^^ — In  case  of  steam  railroads  the  court,  under  97  0. 
L.  546,  may  grant  permission  to  construct  a  grade  crossing  conditional  upon  acquire- 
ment by  the  company,  either  by  agreement  with  the  municipal  or  other  officers  in 
charge  of  the  road  or  street,  or  by  condemnation,  of  the  right  to  do  so.  Such  agree- 
ment or  condemnation  need  not  precede  the  permission  granted  by  the  court.*" 

Aiolition  and  prevention  of  grade  crossings.*^ — Many  states  require  that  all 


liable  for  failure  to  maintain  In  repair  a 
sidewalk  crossing  its  track.  Evidence  held 
sufficient  to  warrant  the  finding-  as  to  owner- 
ship of  the  track.  Cleveland,  etc.,  R.  Co.  V. 
Miller  find.]  74  N.  E.  509. 

25.  Gen.  St.  1901,  p.  297,  §  1316,  subd.  4. 
Atchison,  etc.,  R.  Co.  v.  Townsend  [Kan.] 
81  P    205. 

26,  27,  28.     Vandalla  R.  Co.  V.  State  [Ind.] 

29.  Old  Colony  R.  Co.  v.  New  Bedford,  188 
Mass.  234,  74  N.  E.   468. 

30.  Pub.  St.  1882,  c.  112,  §  128.  Old  Colony 
R.  Co.  V.  New  Bedford,  188  Mass.  234,  74 
N.   B.   468. 

31.  Ordinance  held  Invalid  as  requiring 
a  flagman  at  unreasonable  time.  Southern 
Ind    R.    Co.    V.    Bedford    [Ind.]    75   N.    E.    268. 

32.  See    4   C.   L.    1190. 

33.  Gossett  V.  Southern  R.  Co.  [Tenn.] 
89   S.   W.   737. 

34.  Measure  of  damages.  Illinois  Cent. 
R.  Co.  V.  Trustees  of  Schools,  112  111.  App. 
488.  Measure  of  damages  to.  real  property 
arising  from  construction  and  operation  of 
a  railroad  on  contiguous  property.  Daven- 
port etc.,  R.  Co.  V.  Sinnet,  111  111.  App.  75; 
Kuhn  V.  Illinois  Cent.  R.  Co.,  Ill  111.  App. 
323,  A  railroad  company  removing  the  later- 
al support  from  the  property  of  another 
Is  liable  for  the  resulting  damages.  Map 
Is  admissible  to  show  the  conditions.  After 
verdict    and    judgment   a    railroad    company 


cannot  complain  for  the  first  time  that  the 
jury  did  not  view  the  property.  Ruppert  v. 
West  Side  Belt  R.  Co.,  25  Pa.  Super".  Ct.   613. 

35.  Illinois  Cent.  R.  Co.  v.  Dennison,  116 
111.  App.  1.  The  construction  of  a  viaduct 
connecting  a  surface  line  with  an  elevated 
road  does  not  render  the  company  liable  to 
an  abutting  owner  who  acquired  title  from 
the  company's  grantor  and  after  conveyance 
to  It.  Bennett  v.  Long  Island  R.  Co.,  181 
N.    T.    431,    74    N.    E.    418. 

36.  Rev.  St.  1895,  arts.  4424,  4445.  Rainey 
V.  Red  River,  etc.,  R.  Co.  [Tex.]  13  Tex.  Ct 
Rep.   993,   89   S.  W.  768. 

37.  Illinois  Cent.  R.  Co.  v.  Dennison,  116 
111.   App.   1. 

38.  Atchison,  etc.,  R.  Co.  v.  Armstrong 
[Kan.]    80  P.  978. 

39.  See  4  C.  L.  1191. 

40.  In  re  Avon  Beach  &  S.  R.  Co.,  3  Ohio 
N.  P.  (N.  S.)  561.  The  law  relating  to  the 
establishment  of  grade  crossings  (97  O.  L. 
546)  relates  exclusively  to  steam  railroads, 
and  in  the  case  of  an  application  to  the  com- 
mon pleas  court  under  this  act  by  a  railroad 
for  permission  to  lay  Its  tracks  at  grade 
over  street  crossings,  and  to  prescribe  what 
gates,  signals,  etc.,  shall  be  maintained,  if 
the  court  find  from  the  testimony  that  such 
railroad  is  not  a  steam  railroad  it  Is  without 
jurisdiction  in  the  premises.     Id. 

41.  See    4   C.   L.    1191. 
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crossings  constructed  after  the  enactment  of  the  statute  shall  be  above  or  below  grade 
unless  permission  for  a  crossing  at  grade  be  secured,*^  and  a  preliminary  injunction  is 
proper  where  there  is  apparently  to  be  a  yiolation  of  the  crossing  law.*'  A  city 
may  lawfully  obligate  itself  to  bear  a  portion  of  the  expense  of  abolishing  grade 
crossings.**  In  Illinois  a  city  may  compel  railroad  companies  to  elevate  their  tracks, 
though  because  thereof  certain  streets  must  be  vacated  or  changed.** 

Damages  for  change  of  grade.*' — A  private  property  owner  has  an  adequate 
remedy  at  law  for  damages  alleged  to  result  from  the  construction  and  maintenance 
of  an  embankment  in  a  street  under  city  ordinance.*'  An  abutting  property  owner 
is  in  general  entitled  to  compensation  upon  the  change  of  a  railroad  depressed  in 
the  street  to  an  elevated  road  impairing  his  easements  of  light  and  air,  though  such 
elevation  be  required  by  statute.*' 

Crossings  with  other  railroads,  street  railroads,  and  canals." — ^Upon  an  appli- 
cation to  a  court  to  define  the  mode  in  which  one  railroad  may  cross  another,  it  is 
incumbent  upon  the  petitioner  to  show  it  had  lawful  power  to  construct  its  road."" 
A  railroad  company  which  is  under  the  duty  of  maintaining  an  overhead  bridge  has 
a  right  in  equity  to  object  to  the  construction  of  street  car  tracks  upon  the  bridge."^ 
Where  before  the  service  of  a  restraining  order  the  defendant  railroad  company  has 
perfected  its  crossing,  and  upon  the  service  the  complainant  company  tears  up  such 
crossing  with  violence,  and  there  is  doubt  as  to  the  title  and  possession  of  complainant 
to  the  locus  in  quo,  and  public  interest  will  be  subserved,  the  order  may  be  dissolved 
unless  the  status  quo  be  restored  for  temporary  crossing."*  The  Ohio  statute  on 
crossings  of  two  or  more  steam  roads  applies  to  cases  where  condemnation  proceedings 
had  been  commenced  prior  to  the  passage  of  the  act."  A  turn-out  or  switch  is  with- 
in the  New  York  statute  on  compulsory  intersections  and  crossings."*  Under  the 
Indiana  statute  requiring  interlockers  at  railroad  crossings,  the  six  months  within 
which  such  apparatus  must  be  constructed  commences  to  run  when  the  crossing  is 
used  as  such.°° 

Duty  to  maJce  transfer  connections.'' — ^TJnder  the  Ohio  statutes,  where  the 
tracks  of  a  railway  company  lie  contiguous  to  a  manufacturing  establishment,  and 
are  also  connected  with  the  tracks  of  another  railroad  company,  it  is  the  duty  of  such 
first  company,  on  request,  to  switch  the  cars  arriving  by  said  other  company,  con- 
signed to  such  manufacturing  establishment,  to  such  contiguous  tracks  of  its  own 
for  the  purpose  of  unloading  them,  and  where  such  company,  without  valid  excuse. 


42.  p.  li  1901,  p.  531.  Crossing  held  ttrbe 
within  the  statute.  Pennsylvania  K.  Co.  v. 
Bogert,    209    Pa.    589,    59    A.    100. 

43.  Borough  of  Clifton  Helghto  v.  Thomas 
Kent  Mfff.  Co.,  212  Pa,  117,  61  A.  817. 

44.  Old    Colony  R.   Co.   V.   Boston    [Mass.] 

75  N.  E.  134.  Authority  of  a  city  to  agree 
with  a  railroad  company  for  the  Joint  erec- 
tion and  maintenance  of  a  viaduct  does  not 
authorize  a  contract  by  which  the  city  alone 
Is  to  maintain  the  viaduct  In  its  then  form 
for  all  time.     Vandalia  R.  Co.  v.  State  [Ind.] 

76  N.  E.  980.  _„,  „,     , 

45.  Kurd's  Rev.  St.  1903.  p.  2S1,  c.  24,  § 
«2  cl.  7.  People  v.  Atchison,  etc.,  R.  Co.,  217 
111.    594,    75   N.    B.    573. 

46.  See  4  C.  li.  1192. 

47.  Atchison,  etc.,  R.  Co.  v.  Maegerleln, 
114  111.  App.  222. 

48.  Laws  1892,  c.  339.  Muhlker  v.  New 
York  &  H.  R.  Co.,  197  U.  S.  544,  49  Law.  Ed. 
872. 


49.  See  4  C.  L.   1192. 

50.  Gen.  St.  p.  2717.  Mercer  County  Trac- 
tion Co.  V.  United  New  Jersey  R.  &  Canal 
Co.  [N.  J.  Err.  &  App.]  61  A.  461. 

51.  Act  of  June  19,  1871,  P.  L.  1360.  Penn- 
sylvania R.  Co.  v.  Parkesburg,  etc.,  R.  Co., 
26  Pa.   Super.   Ct.   169. 

82.  Suwannee  &  S.  P.  R.  Co.  T.  West  Coast 
R.  Co.  [Fla.]  39  So.  538. 

53.  95  Ohio  Laws,  p.  530.  "Wheeling,  etc., 
R.  Co.  v.  Toledo  R.  &  Terminal  Co.,  72  Ohio 
St.  368,  74  N.  E.  209. 

54.  Laws  1890,-  p.  1084,  c.  665.  Jennings 
V.  Delaware,  L.  &  W.  R.  Co.,  103  App.  Div. 
164,    S3  N.  T.  S.    374. 

65.  Act  March  3,  1903,  p.  125,  c.  69.  Not 
postponed  to  final  termination  of  litigation. 
Chicago,  etc.,  R.  Co.  v.  Indianapolis  &  N.  W. 
Traction  Co.  [Ind.]  74  N.  B.  613. 

66.  See  4  C.  L.  1193. 


1204  RAILROADS  §  8.  6   Cur.   Law. 

•refuses  so  to  do,  the  performance  of  sucR.  duty  may  be  enforced  by  mandatory 
injunction."'  In  Texas  two  railroads  crossing  each  other  may  be  required  to  con- 
nect their  tracks,  although  they  do  not  cross  at  gTade."* 

Cattle  guards.^" — In  Texas  a  failure  to  maintain  the  statutory  cattle  guards 
renders  a  railroad  company  liable  for  a  cattle  owner's  increased  outlay  for  help."" 
A  statute  requiring  without  exception  the  construction  of  cattle  guards  applies  in 
towns  and  in  counties  where  the  stock  law  is  in  force."^ 

Fences.^^ — The  statutory  requirement  to  fence  is  not  designed  for  the  protec- 
tion of  travelers  upon  the  highway  whose  horses  may  become  frightened.'^  In 
Illinois,  fences  need  not  be  constructed  until  six  months  after  the  running  of 
trains  begins,  whether  for  construction  or  other  purposes."*  Liability  for  failure 
to  construct  or  maintain  fences  is  considered  elsewhere."" 

Drainage  and  disposal  of  surface  water."^ — A  railroad  constructing  a  ditch 
which  discharges  surface  water  onto  another's  land  is  not  liable  for  damage  alone 
by  surface  water  emptied  into  its  ditch  by  strangers  without  the  company's  knowledge 
or  consent."'  The  statute  of  limitations  runs  against  actions  for  damages  from  the 
obstruction  of  a  ditch  by  natural  causes  from  the  time  the  particular  damage  is 
done."* 

Obstruction  of  watercourses.^' — A  railroad  company  electing  to  close  a  natural 
watercourse  must  construct  an  artificial  channel  of  suflBcient  capacity  to  carry  all 
waters  then  carried  by  the  natural  channel,  and  also  all  waters  which  may  thereafter 
la\vfully  come  to  or  be  turned  in  to  flow  through  the  natural  channel.'"  A  liability 
arises  for  causing  water  to  back  upon  private  property  by  reason  of  the  negligent 
construction  of  a  track'^  or  a  culvert.'^ 

Miscellaneous  mattersP — At  common  law  a  railroad  company  owes  to  the 
adjoining  owner  no  duty  relative  to  Johnson  grass,  growing  upon  the  right  of  way, 
except  to  refrain  from  actively  conveying  the  noxious  weed  to  such  premises.'* 
The  Texas  Johnson  grass  statute  allows  recovery  without  proof  of  negligence," 
but  there  can  be  no  recovery  by  one  who  permits  Johnson  grass  communicated  by 
a  railroad  to  mature  and  go  to  seed.'"  To  allow  animals  killed  by  a  train  to  decay 
on  the  right  of  way  so  that  the  odor  disturbs  persons  living  near  is  a  nuisance  for 
which  damages  may  be  recovered."     A  railroad  company  may  in  some  states  be 


67.  Rev.  St.  §§  3340,  3341.  Troy  Wagon 
Works  Co.  V.  C,  H.  &  D.  B.  Co.,  3  Ohio  N. 
P.    (N.   S.)    412. 

58.  International  £  G.  N.  R.  Co.  v.  Rail- 
road Commission  [Tex.]  14  Tex.  Ct.  Rep.  42, 
89  S.  W.  961. 

59.  See    4    C.    L.    1193.     See    post,    §    10    F. 
CO.     Rev.  St.   1895,   §§  4523,  4527.     Missouri, 

etc.,   B.    Co.   v.    Wetz    [Tex.   Civ.   App.]    87    S. 
W.  373. 

61.  Shepard  v.  Suffolk  &  C.  R.  Co.  [N.  C] 
B3  S.   E.   137. 

62.  See    4   C.    L.    1193.     See   post,    §    10   F. 

63.  Wabash  R.  Co.  v.  Gaull,  116  111.  App. 
443. 

64.  St.  Louis  &  S.  R.  Co.  V.  Smith,  216 
111.   339,  74   N.   E.   1063. 

65.  See  Duty  to   maintain  fences,   §  10  F. 

66.  See   4  C.  L.    1194. 

67.  68.  St.  Louis  S.  W.  R.  Co.  v.  Morris 
[Ark.]   89  S.  W.  846. 

6».     See   4   C.   L.   1194. 

70.  Plaintiff  not  limited  to  one  action  for 
damages    and    not    estopped    by    having    bid 


on  contract.     Atchison,  etc.,  R.  Co.  v.  Jones, 
110  111.  App.  626. 

71.  Measure  of  damages  is  loss  of  use  of 
land  for  crops.  Gulf,  etc.,  R.  Co.  v.  Roberts 
[Tex.  Civ.  App.]  86  S.  W.  1052.  Measure  of 
damages  in  an  action  by  owners  of  land 
rented  on  shares.  Chicago,  etc.,  R.  Co.  v. 
Scale  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  48, 
89  S.  W.  997. 

72.  Shores  v.  Southern  R.  Co.  [S.  C]  51 
S.  E.  699;  Kirby  v.  Panhandle  &  G.  R.  Co. 
[Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  421,  88  S. 
W.  281. 

73.  See  4  C.  L.  1194. 

74.  San  Antonio  &  A.  P.  R.  Co.  v.  Burns 
[Tex.  Civ.  App.]    89   S.  W.  21. 

75.  Act  April  18,  1901.  San  Antonio  & 
A.  P.  R.  Co.  v.  Burns  [Tex.  Civ.  App.]  89 
S.  W.    21. 

76.  Laws  1901,  p.  283,  c.  117.  San  Antonio 
&  A.  P.  R.  Co.  v.  Burns  [Tex.]  13  Tex.  Ct. 
Rep.  250,  87  S.  W.  1144;  San  Antonio  &  A  P. 
R.  Co.  V.  Burns  [Tex.  Civ.  App.]  89  S    W    21 

77.  Yazoo  &  M.  V.  R.  Co.  v.  Sanders 
[Miss.]  40  So.   163. 
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liable  for  treble  damages  by  eonrniitting  a  willful  trespass  in  taking  sand  from  the 
property  of  another,"  but  a  taking  under  a  claim  of  right  cannot  be  converted 
into  a  willful  trespass  by  a  notice  to  leave  the  premises."  The  Illinois  Central 
Eailroad  Company  is  not  responsible  for  the  conduct  of  officers  of  the  Illinois 
Central  Hospital.*"  A  complaint  alleging  that  defendant  railroad  company  had  by 
collusion  allowed  another  company  to  use  its  road  to  grade  a  branch,  whereby  de- 
fendant aided  such  other  company  to  reach  plaintiff's  possessions  which  were  taken 
by  force  and  his  crops  destroyed,  does  not  state  a  cause  of  action.*^ 

Construction  contracts.^^ 

§  9.  Sales,  leases,  contracts,  and  consolidation.  Lease  or  joint  use  of  privileg- 
es.^^— Associations  for  the  Joint  use  of  privileges  may  be  formed.**  The  right  of  a 
railroad  company  to  do  a  freight  business  over  the  road  of  another  company  in- 
cludes the  right  to  use  the  main  and  side  tracks  for  gathering  freight.*^  A  valid 
contract  between  two  railroad  companies,  whereby  one  is  to  have  the  use  of  the 
other's  road  so  long  as  they  continue  to  exist  as  chartered  corporations,  is  in  the 
nature  of  a  permanent  license. '°  The  rights  of  a  railway  company  under  a  lease 
from  a  union  station  company  are  not  affected  by  a  subsequent  lease  executed  by 
the  station  company  to  another  railway  company.*'  The  Union  Pacific  Company 
must  allow  other  railroad  companies  a  joint  use  of  its  bridge  at  Omaha.**  A  stipula- 
tion in  a  lease  of  privileges  on  the  right  of  way  that  the  lessee  exonerates  the  rail- 
road company  from  damage  by  fire  resulting  from  negligent  operation  is  not  against 
public  policy.*" 

Consolidation."" — Consolidation  defeating  competition  is  frequently  prohibit- 
ed,"^ and  a  special  statute  authorizing  the  consolidation  of  specified  railroads,  con- 
trary to  the  general  laws,  is  unconstitutional  as  class  legislation."-  In  determining 
whether  roads  are  parallel  or  competing,  the  lines  which  they  were  authorized  to 
construct,  as  well  as  those  actually  constructed,  must  be  considered."' 


T8.  Hev.  St.  1899,  §  4572.  Cox  v.  St.  Louis, 
etc.,   R.   Co..   Ill  Mo.  App.   394,    85  S.  W.   989. 

79.  Cox  V.  St.  Louis,  etc.,  R.  Co.,  Ill  Mo. 
App.  394,   85  S.  W.   989. 

80.  Illinois  Cent.  R.  Co.  v.  Buchanan,  27 
Ky.  L.  R.    1215,  88   S.   W.   312. 

81.  Henry  v.  Nashville,  etc.,  R.  Co.  [Ala.] 
38  So.  361. 

82.  83.     See    4    C.   L.    1194. 

84.  Pere  Marquette  R.  Co.  v.  Wabash  R. 
Co.  [Mich.]  12  Det.  Leg.  N.  466,  104  N.  W.  650. 

85.  Dayton  &  U.  R.  Co.  v.  P.,  C,  C.  &  St. 
L.   R.   Co.,    6   Ohio  C.  C.    (N.   S.)    537. 

86.  The  word  "road"  will  be  construed 
as  a  g-eneric  term,  including  all  present 
and  future  facilities.  Dayton  &  U.  R.  Co. 
V.  P.,  C,  C.  &  St.  L.  R.  Co.,  6  Ohio  C.  C.  (N. 
S.)  537.  A  grant  by  a  railroad  company  of 
the  use  of  its  road  for  "all  trains  required 
in  the  prosecution  of  its  business"  limits 
the  licensee  to  the  business  of  the  grantee 
company,  and  the  test  as  to  whether  the 
business  passing  over  the  road  is  that  of 
the  licensee  is  to  be  determined  from  the 
facts  of  the  case,  and  not  from  the  engines 
or   crews  used   in   operating  the   trains.     Id. 

87.  Pere  Marquette  R.  Co.  v.  Wabash  R. 
Co.    [Mich.]    12    Det.    Leg.   N.    466,    104   N.   W. 

650.  „         „     ^ 

88      16    St.    at    L.  430.     Union   Pac.    R.    Co. 

V.  Mason  City,  etc.,  R.  Co.,  199  U.  S.   160,  50 

Law.  Ed. . 


89.  Mansfield  Mut.  Ins.  Co.  v.  Cleveland, 
etc.,  R.  Co.  [Ohio]  77  N.  E.  269.  An  exemp- 
tion from  liability  for  injury  by  fire  to  prop- 
erty on  the  right  of  way  covers  the  whole 
of  a  building  partly  on  the  right  of  "way 
where  the  part  on  the  right  of,  way  was 
ignited    by    the    operation    of    the    road.     Id. 

90.  See  4  C.  L.  1195. 

91.  Laws  1899,  p.  116.  Illinois  State  Trust 
Co.  V.  St.  Louis,  etc.,  R.  Co.,  217  111.  504, 
75  N.  B.  562;  Lone  Star  Salt  Co.  v.  Texas 
Short  Line  R.  Co.  [Tex.  Civ.  App.]  86  S.  W. 
355.  A  trackage  contract  between  railroad 
companies,  whose  tracks  are  parallel  for 
a  distance  of  fifteen  miles  and  thereafter 
separ.ate  widely,  is  within  the  enumerated 
powers  of  railroads,  and  does  not  destroy 
but  rather  creates  competition  between  them, 
and  "Where  in  a  contract  of  this  character 
an  ultra  vires  feature  is  found,  which  can 
be  eliminated,  the  remaining  portion  of  the 
contract  is  not  rendered  invalid  thereby, 
nor  is  ground  afforded  for  forfeiture  of  the 
company's  charter.  Dayton  &  U.  R.  Co.  v. 
P.,  C,  C.  &  St.  L.  R.  Co.,  6  Ohio  C.  C.  (N.  S.) 
537. 

02.  State  v..  Mobile,  etc.,  R.  Co.  [Miss. J 
38  So.  732. 

93.  Lines  held  not  parallel  or  competing. 
Illinois  State  Trust  Co.  v.  St.  Louis,  etc.,  R. 
Co.,  217  111.   504,  75  N.  E.   562. 
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Duties  and  liabilities  after  sale  or  lease.^* — In  general  the  lessor  and  lessee  of 
a  railway  are  jointly  and  severally  liable  for  a  negligent  operation  thereof, ""  but 
under  the  holdings  of  the  Federal  courts  a  lessor  of  a  railroad  track  is  not  liable  for 
•  the  negligence  of  its  lessee  in  operating  its  trains  on  such  track.'*  A  lessee  rail- 
road has  no  greater  right  with  respect  to  the  leased  property  than  its  lessor,  and  is 
bound  to  perform  the  duties  devolving  upon  the  lessor.*^  A  railroad  company  in 
possession  of  a  switching  yard  is  under  the  same  obligation  with  respect  to  the  con- 
dition and  safety  thereof  as  though  it  owned  the  property,'*  and  may  be  liable  for 
damages  for  the  killing  of  stock,  though  not  owning  the  property  if  it  is  oper.ating 
the  road  at  the  time  of  accident."  Ownership  of  stock  in  one  railroad  by  another 
road  is  competent  evidence  to  show  a  control  and  operation  thereof.^  In  the  ab- 
sence of  statute  or  a  contractual  assumption  of  liability  for  torts,  a  vendee  is  not 
responsible  for  the  torts  of  its  vendor,^  and  a  purchaser  at  judicial  sale  is  not  liable 
for  damages  resulting  from  violations  of  the  preceding  company's  personal  con- 
tract unless  so  assumed  or  prescribed  by  decree  or  statute.'  The  lessee  of  a  rail- 
road line  is  not  an  agent  of  the  railroad  company  on  whom  process  can  be  served  for 
it.*  On  purchase  at  foreclosure  the  successor  company  takes  no  greater  rights  or 
estate  in  the  site  of  the  roadbed  and  works  than  the  mortgagor  company  had." 

Contracts  for  use  of  bridges.^ 

§  10.  Indebtedness,  insolvency,  Kens,  and  securities.  Mechanics'  and  ma- 
terialmen's liens.'' — To  confer  a  lien  the  circumstances  must  fall  fairly  within  the 


04.     See  4  C.  L.   1195. 

95.  Rev.  St.  Ohio  1892,  5  3305,  applies 
only  to  liabilities  growing  out  of  duties  as 
a  carrier,  and  not  out  of  duties  as  an  em- 
ployer. Beltz  V.  Baltimore  &  O.  R.  Co.,  137 
F.  1016.  Rev.  St.  Ohio  1892,  .5  3305.  Axline 
V.  Toledo,  etc.,  R.  Co.,  138  F.  169.  Injury 
to  engineer.  Southern  R.  Co.  v.  Sittasen 
[Ind.  App.]  74  N.  B.  898.  The  lessor  is  liable 
for  damages  from  water  resulting  from  its 
Improper  construction  of  a  culvert,  but  for 
a  negligent  alteration  therein,  after  lease, 
the  lessee  is  responsible.  Shores  v.  Southern 
R.  Co.   [S.  C:   51  S.  B.  699. 

Notei  The  appellee,  a  switchman  In  the 
employ  of  a  company  operating  the  line  of 
the  defendant  railroad  under  a  lease,  was 
injured  in  the  course  of  his  duty  through 
the  negligence  of  the  lessee  in  furnishing 
defective  appliances.  Suit  was  brought 
against  the  lessor  railroad.  Held  that  the 
defendant  is  liable.  Chicago,  etc.,  R.  Co. 
V.  Hart,  209  111.  414.  The  lessor  railroad  has 
often  been  held  liable,  in  the  absence  of 
statutory  exemptions,  for  torts  against  the 
public  due  to  the  negligent  operation  of 
Its  line  by  the  lessee.  Singleton  v.  South- 
western R.  Co.,  70  Ga.  464,  48  Am.  Rep.  674. 
The  basis  of  such  decisions  is  the  require- 
ment, founded  on  public  policy,  that  the 
common  carrier  be  held  to  the  proper  exer- 
cise of  its  chartered  powers  an1  obligations 
with  respect  to  the  public,  considering  the 
lessee  the  agent  of  the  lessor  in  the  dis- 
charge of  those  duties.  Between  the  lessee's 
servant  and  the  lessor  no  interdependent 
relation  such  as  exists  between  the  public 
and  the  lessor  is  established  either  by  char- 
ter or  by  voluntary  contract.  Consequently, 
most  courts  rightly  regard  the  lessee  as 
an    Independent    contractor    with    the     em- 


ployee, and  refuse  to  charge  the  lessor  with 
the  employer's  negligence  toward  him. 
Bast  Line,  etc.,  R.  Co.  v.  Culberson,  72  Tex. 
375,  13  Am.  St.  Rep.  805,  3  L.  R.  A.  567.  The 
principal  case  seems  to  find  support  only  in 
North  Carolina,  Logan  v.  North  Carolina 
R.  Co.,  116  N.  C.  940.  But  for  injuries  re- 
sulting from  defects  in  the  roadbed,  stations, 
and  premises  leased,  the  lessor  is  quite  gen- 
erally responsible  to  employees  and  to  the 
public  alike.  Lee  v.  Southern,  etc.,  R.  Co., 
116  Cal.  97,  58  Am.  St.  Rep.  140,  38  L.  R.  A. 
71. — IS   Harv.   L.   R.   152. 

98.  Teates  v.  Illinois  Cent.  R.  Co.,  137  F. 
943. 

97.  State  V.  Mobile,  etc.,  R.  Co.  [Miss.] 
38  So.  732.  In  Mississippi  a  new  road  con- 
solidating with  an  existing  road  to  form  a 
through  line  is  not  warranted  in  abandon- 
ing a  portion  of  the  existing  line  and  con- 
structing the  through  line  over  another 
route.     Id. 

98.  Illinois  Terminal  R.  Co.  v.  Thompson, 
112  111.  App.  463.  Proof  of  possession  and 
operation  dispenses  with  proof  of  ownership. 
Chicago  Junction  R.  Co.  v.  McAnrow  114 
111.    App.    501. 

99.  Karn  v.  Illinois  So.  R.  Co.,  114  Mo. 
App.    162,    89    S.    W.    346. 

1.  Pennsylvania  Co.  v.  Rossett,  116  111. 
App.  342. 

a.  Karn  v.  Illinois  So.  R.  Co.,  114  Mo. 
App.  162,  89  S.  W.  346. 

3.  Damages  for  failure  to  maintain  de- 
pot at  specified  location.  Hukle  v.  Atchi- 
son, etc.,  R.  Co.    [Kan.]    80  P.   603. 

4.  Chicago,  B.  &  Q.  R.  Co.  v.  Weber,  219 
111.    372,    76    N.   E.    489. 

5.  Barker  v.  Southern  R.  Co.,  137  N  C 
214,  49  S.  B.  115. 

6.  7.     See    4   C.   L.    1196. 
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statute,^  and  the  action  must  be  commenced  within  the  specified  period.'  In  the 
absence  of  fraud  or  mistaJce  a  mechanic's  lien  once  destroyed  is  not  capable  of  re- 
vival even  by  the  subsequent  delivery  of  materials  under  the  same  original  con- 
tract." When  that  part  of  a  right  of  way  of  a  railroad  company  on  which  labor 
was  performed  supporting  a  lien  was  a  part  of  the  entire  railroad  system  and 
necessary  for  carrying  out  the  company's  duties  to  the  public,  a  personal  judgment 
may  be  given  against  the  railroad  company  ;^^  and  so  where,  though  the  road  is 
practically  completed,  the  company  is  not  yet  engaged  in  the  business  of  a  common 
carrier.^^    Matters  of  procedure  are  discussed  in  the  notes.^' 

Bonds  and  mortgages.^*— The  ordinary  rules  as  to  bonds  and  the  rights  of 
holders  thereof  apply.^^  A  railroad  company  may  be  compelled,  according  to  its 
agreement,  to  convert  its  bonds  into  preferred  stock  or  answer  in  damages  to  the 
extent  of  the  market  value  of  the  stock^°  as  well  as  the  usual  equitable  rules  as  to 
laches.^' 

Property  covered  hrj  mortgages}^ — A  claim  for  the  taking  of  property  is  a  lien 
upon  the  road  which  is  not  defeated  by  foreclosure  sale  unless  the  lienholder  is  made 
a  party  to  the  proceedings.^' 

Foreclosure  of  mortgages.™ — The  right  of  a  trustee  to  foreclose,  as  authorized 
by  the  mortgage,  when  in  his  discretion  he  might  deem  it  necessary,  is  not  affected 
by  the  fact  that  a  competing  railroad  has  secured  control  of  the  mortgagor  and 
prevented  the  payment  of  interest. ^^  A  request  by  a  third  person  in  possession  of 
the  requisite  amount  of  bonds  authorizes  the  foreclosure  of  a  mortgage  granting 


8.  St.  Louis,  etc.,  R.  Co.  v.  Love  [Ark.] 
86  S.  "W.  395.  In  Arkansas,  one  who  fur- 
nishes material  used  in  the  construction  of 
a  railroad  has  a  lien  therefor  regardless  of 
whether  the  material  was  sold  to  the  rail- 
road or  its  contractor  (Ozark  &  C.  Cent.  R. 
Co.  V.  Moran  Bolt  &  Nut  Mfg.  Co.  [Ark.] 
86  S.  "W.  848),  but  one  furnishing  supplies 
to  a  railroad  subcontractor  has  no  lien  there- 
for against  the  railroad  (St.  Louis,  etc., 
K.  Co.  V.  Henry  [Ark.]  86  S.  W.  841).  The 
Arkansas  statute  does  not  give  a  lien  for 
hire  of  teams  or  other  supplies  furnished  a 
subcontractor  unless  they  entered  into  or 
became  a  part  of  the  road.  Kirby's  Dig.  §  6661. 
St.  Louis,  etc.,  K.  Co.  v.  Love  [Ark.]  86  S.  W. 
395.  To  sustain  a  lien  under  the  Missouri 
statutes  it  need  not  be  shown  that  the  ma- 
terials were  actually  used  for  railroad  pur- 
poses. Rev.  St.  1899,  5  4239  et  seg.  West- 
inghouse  Air  Brake  Co.  v.  Kansas  City  So. 
R  Co  [C  C.  A.]  137  F.  26.  Under  the  Indi- 
ana statute  a  lien  may  be  had  by  laborers 
employed  by  a  subcontractor  in  the  sec- 
ond degree.  Burns'  Ann.  St.  1901,  §  7265. 
Pere  Marquette  B.  Co.  v.  Baertz  [Ind.  App.] 
74  N  E  51;  Pere  Marquette  R.  Co.  v.  Smith 
[Ind.'  App.]    74   N.   B.    545. 

9.  St    Louis,  etc.,  R.  Co.  v.  Love  [Ark.]   86 

5  W    395:  Ozark,  etc.,  B.  Co.  v.  Moran  Bolt 

6  Nut  Mfg.  Co.  [Ark.]  86  S.  W.  848.  The 
acceptance,  for  a  debt  secured  by  a  mechan- 
ic's lien,  of  a  promissory  note  which  ma- 
tures subsequent  to  the  time  fixed  by  statute 
for  the  commencement  of  an  action  to  fore- 
close the  lien  estops  the  creditor  from  en- 
forcing the  lien.  Westinghouse  Air  Brake 
Co.   V.   Kansas   City  S.  R.  Co.    [C.   C.  A.]   137 

'lO.'  Westinghouse  Air  Brake  Co.  v.  Kan- 
sas City  S.  B.  Co.    [C.  C.  A.]    137  F.  26. 


11.  Pere  Marquette  R.  Co.  v.  Baertz  [Ind. 
App.]   74  N.  E.  51. 

12.  Pere  Marquette  R.  Co.  v.  Smith  [Ind. 
App.]    74  N.   E.    545. 

13.  Under  the  Arkansas  statute  a  personal 
judgment  against  a  nonresident  subcon- 
tractor is  not  a  prerequisite  to  the  declara- 
tion of  a  lien  against  a  railroad.  Kirby's 
Dig.  §  6661.  St.  Louis,  etc.,  R.  Co.  v.  Love 
[Ark.]  86  S.  W.  395.  Rev.  St.  1899,  §  4241, 
requires  "personal"  service  and  does  not 
permit  of  substituted  service.  Service  must 
be  timely.  Dalton  v.  St.  Louis,  etc.,  R.  Co., 
113  Mo.  App.  71,  87  S.  W.  610.  To  perfect  a 
lien  in  Tennessee  the  person  claiming  the 
lien  must  give  the  statutory  notice,  a  notice 
by  his  assignee  being  insufllcient.  Shan- 
non's Code.  §  3580.  Norman  &  Co.  v.  Bding- 
ton  [Tenn.]  89  S.  W.  744.  Under  a  statute 
requiring  service  of  lien  notice  on  the  per- 
son or  corporation  owning  or  operating  the 
railroad,  service  upon  a  station  agent  is  in- 
sufficient. Rev.  St.  1899,  §  4241.  Williams 
V.  Dittenhoefer,  188  Mo.  134,  86  S.  W^.  242; 
Dalton  V.  St.  Louis,  etc.,  R.  Co.,  113  Mo.  App. 
71,  87  S.  W.  610. 

14.  See  4  C.  L.  1196. 

15.  Bona  fide  purchasers.  Shellenberger 
V.  Altoona  &  P.  Connecting  R.  Co.,  212  Pa. 
413,   61  A.   1000. 

16.  Bratten  v.  Catawissa  R.  Co.,  211  Pa. 
21,  60  A.  319. 

17.  Real  Estate  Trust  Co.  v.  Perry  County 
R.  Co.  [Pa.]  62  A.  25. 

18.  See  4  C.  L.  1197. 

19.  Kentucky  &  I.  Bridge  &  R.  Co.  v. 
Clemmons,  27  Ky.  L.  R.   875,  86  S.  W.  1125. 

20.  See  4  C.  L.  1197. 

21  22.  Farmers'  Loan  &  Trust  Co.  v.  New 
York  &  N.  B.  Co.,  94  N.  T.  S.  928. 
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to  the  trustee  the  power  .to  foreclose  when  requested  by  "holders"  of  a  specified 
amount  of  bonds.^^  The  successor  to  the  Union  Pacific  Eailroad  Company  under 
a  foreclosure  sale  of  the  first  mortgage  did  not  take  the  property  free  from  the 
obligation  to  allow  a  joint  use  of  the  Omaha  bridge.^^ 

Receivership.''* — A  judgment  against  a  receiver  should  not  be  against  him  per- 
sonally, but  should  run  against  him  in  his  oiEeial  capacity  and  direct  payment  in 
due  course  of  administration  ;^°  though  a  receiver  pendente  lite  continuing  in  pos- 
session of  the  railroad  after  confirmation  of  a  foreclosure  sale  is  individually  liable 
for  a  tort  committed  by  a  servant  in  operating  the  road  during  such  continuance  in 
possession.^*  A  corporation  assuming  all  liabilities  incurred  by  a  receiver  is  liable 
for  the  receiver's  tort.^'  The  existence  of  a  receivership  does  not  ipso  facto  divest 
a  railway  corporation  of  its  authority  to  condemn  land.''* 

§  11.  Duties  and  liabilities  incident  to  operation  of  road.  A.  Olligation  to 
operate  and  statutory  regulations.  Keeping  stations  open.^^ — Courts  will  not  in- 
terfere with  the  closing  of  stations  except  in  cases  of  abuse  of  a  railroad  company's 
vested  discretion  therein.^"  It  is  the  duty  'of  a  railroad  company  to  provide  a 
suitable  waiting  room  for  passengers  and  to  keep  the  place  open  for  all  trains  which 
'stop  there,  whether  regularly  or  on  signal.*'^  A  company  agreeing  to  stop  its  train 
at  a  station  to  take  on  a  passenger  agrees  to  keep  opeij.  its  waiting  room  for  the  ac- 
commodation of  the  passenger  while  waiting  for  the  train."" 

Equipment  of  cars.^^—K  statute  requiring  safety  couplers  on  each  end  of  every 
freight  car  does  not  refer  to  locomotive  tenders/*  and  a  freight  car,  being  taken  to 
a  shop  for  repairs,  is  not  within  a  statute  prohibiting  a  railroad  company  in  "moving 
traffic"  from  hauling  a  car  not  equipped  with  automatic  couplers.^''  Cars  equipped 
with  automatic  couplers  may,  imder  special  circumstances  of  convenience  or  neces- 
sity, be  temporarily  linked  by  other  devices.'" 

Speed  regulations.^'' — By  statute  a  violation  of  a  speed  regulation  may  constitute 
negligence  per  se  if  it  be  the  proximate  cause  of  injury,^'  though  in  some  states 
excessive  speed  is  made  only  presumptive  evidence  of  negligence.^'  That  a  passenger 
train  is  running  25  minutes  behind  schedule  time  does  not  show  negligence  on  the 
-part  of  the  company.*"  An  ordinance  providing  that  it  shall  be  unlawful  for  any 
engineer,  conductor,  or  other  "person"  to  run  or  permit  to  be  run  any  train  faster 
than  a  given  rate  of  speed  through  a  city  applies  to  railroad  corporations.*^ 

Precautions  at  highway  crossings.*^ — Under  its  general  police  powers  a  city 


23.     Union  Pac.  K.  Co.  v.  Mason  City,  etc., 

R.  Co.,  199  U.  S.  160,  50  Law.  Bd. . 

34.     See  4  C.  L.  1198. 

25.  Malott  V.  Mapes,  111  111.  App.   340. 

26.  Liarsen  v.  United  States  Mortg-.  & 
Trust  Co.,   104   App.  Div.  76,   93  N.   T.   S.   610. 

ST.     Baer  v.    Erie   R.   Co.,    95   N.    T.    S.    486. 

28.  Detroit,  etc.,  R.  Co.  v.  Campbell 
[Mich.]    12  Det.   Leg.   N.    202,    103   N.   W.    856. 

29.  See  4  C.  L.   1199. 

30.  Chicago,  etc.,  R.  Co.  v.  State  [Neb.] 
103  N.  W.   1087. 

31.  Chicago  &  A.  R.  Co.  v.  Walker,  217 
in.   605,  75  N.  E.   520. 

32.  Draper  v.  Evansville,  etc.,  R.  Co.  [Ind.] 
74  N.  B.   889. 

33.  See    4    C.   L.    1199. 

34.  Comp.  Laws  1897,  §  5511.  Blanchard 
V.  Detroit  &  M.  R.  Co.  [Mich.]  12  Det.  Leg.  N. 
30,   103  N.  W.   170. 

35.  Rev.  Laws,  c.  Ill,  §§   203,  209.     Taylor 


V.  Boston  &  M.  R.  Co.,  188  Mass.  390,  74  N.  B. 
691. 

36.  Whalin  v.  Illinois  Cent.  R.  Co.,  112 
111.  App.  428. 

37.  See  4  C.  L.   1199. 

38.  Illinois  Cent.  R.  Co.  v.  Andrews,  116 
111.  App.  8;  Chicago,  etc.,  R.  Co.  v.  Crose,  113 
111.  App.  547;  Louisville  &  N.  R.  Co.  v.  Mar- 
tin, 113  Tenn.  266,  87  S.  W.  418;  Illinois  Cent. 
R.  Co.  V.  Watson  [Miss.]  39  So.  69.  Violation 
of  speed  ordinance  held  not  to  be  proximate 
cause  of  injury.  Missouri,  etc.,  R.  Co.  v. 
Penny  [Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  196, 
87  S.  W.  718. 

39.  Sec.  24,  chap.  114,  R.  S.  Chicago  &  W. 
I.   R.    Co.   v.    Zerbe,   110   111.    App.    171 

40.  Keiser  v.  Lehigh  Valley  R.  Co.,  212 
Pa.  409,   61  P.  903. 

41.  Southern  R.  Co.  v.  Jones,  33  Ind.  App. 
333,   71   N.   E.    275. 

42.  See  4  C.  L.  1200. 
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may  require  the  erection  of  gates/'  and  the  courts  will  not  interfere  with  the  loca- 
tion of  the  machinery  required  to  operate  the  gates  unless  it  necessarily  interferes 
with  the  use  of  the  street.** 

Obstruction  of  crossings.*'^ — In  some  states  punitive  damages  are  allowed  for 
unlawful  obstruction  of  crossings.*" 

Stops  at  railroad  crossings." — Failure  to  stop  at  a  railroad  crossing  as  required 
by  statute  is  negligence.*'  Duties  concurrent  in  point  of  time  are  imposed  upon  both 
steam  and  street  railway  companies  at  grade  crossings,  and  a  failure  on  the  part  of 
either  company  to  maintain  gates  or  take  other  required  precautions  will  render 
such  company  liable  for  negligence  in  case  of  injuries  resulting.*"  The  conductor 
of  a  street  car  may  assume  that  the  employes  of  a  railroad  company  will  comply  with 
such  a  regulation,  he  having  done  so.'"'  Where  the  condition  of  a  semaphore  at  the 
time  of  accident  is  a  material  question,  a  witness  mav  state  its  condition  at  that 
time  or  soon  after.°^ 

Maintaining  telegraph  offlces.^^ 

(§11)  B.  General  rules  of  negligence  and  contributory  negligence. — ^Rail- 
way companies,  in  the  absence  of  statutory  limitations,  are  vested  with  a  very  broad 
discretion  in  the  matter  of  locating  and  operating  their  railways  and  stations,^^  but 
the  right  of  a  railroad  company  to  operate  its  trains  is  subject  to  the  restrictions  of 
reasonable  prudence.''*  The  duty  to  avoid  injury  to  those  on  the  train  and  to  the 
train  itself  is  paramount  to  the  duty  to  avoid  injury  to  trespassing  stock  upon  the 
track.'''  As  to  all  persons  who  are  rightfully  on  or  about  its  tracks,"'  a  railroad 
company  owes  the  duty  of  observing  all  statutory  precautions,"  and  in  addition  to 
these,  of  taking  every  precaution  dictated  by  reasonable  prudence.^'  A  railroad 
company  is  of  course  liable  only  for  injuries  proximately  resulting""  from  negligence 


43.  Selbert  v.  Missouri  Pac.  B.  Co.,  188 
Mo.  657,  87  S.  W.  995.  A  borough  has 
power  under  the  "general  welfare"  clause  of 
the  borough  act  to  require  a  railroad  com- 
pany to  erect,  maintain,  and  operate  at  its 
own  expense  safety  gates  at  street  cross- 
ings. Act  of  April  3,  1851,  P.  L.  320.  Penn- 
sylvania R.  Co.'s  Case,  27  Pa.  Super.  Ct.  113. 

44.  Seibert  v.  Missouri  Pac.  R.  Co.,  188 
Mo.    657,    87    S.   "W.    995. 

45.  See  4  C.  L.   1200. 

46.  Tutwiler  Coal,  Coke  &  Iron  Co.  v.  Nail, 
141  Ala.   374,   37   So.   634. 

47.  See   4  C.  L.   1200. 

48.  Code  1896,  §  3441.,  Southern  R.  Co. 
V.  Williams  [Ala.]  38  So.  1013. 

49.  Kopp  V.  B.  &  O.  S.  W.  R.  Co.,  6  Ohio 
C.   C.    (N.    S.)    103. 

50.  For  the  jury,  whether  a  street  car 
conductor  is  guilty  of  contributory  negli- 
gence going  only  to  the  middle  of  a  cross- 
ing, whereas  the  statute  required  him  to  go 
to  the  opposite  side.  Southern  R.  Co.  v. 
Jones   [Ala.]   39  So.  118. 

51.  Chicago  &  A.  R.  Co.  v.  Vipond,  112  111. 
App.    558. 

52.  See   4  C.   L,.    1200. 

53.  Chicago  &  N.  W.  R.  Co.  v:  State  [Neb.] 
103    N.   W.    1087. 

54.  Pyne  v.  Delaware,  etc.,  R.  Co.,  2,\i 
Pa.  143,  61  A.  817.  In  some  states  a  rail- 
road company  is  liable  for  damages  for 
injury  to  any  person  on  its  tracks,  whether 
at  a  public  crossing  or  elsewhere,  arising 
from  negligent  operation  of  the  train.  Ray 
V    Pennsylvania  Casualty  Co.,   138  N.  C.   379, 


50  S.  B.  762.  To  back  a  freight  train  along 
a  side  track  in  a  town  at  dusk  "without 
lights  or  other  warning  is  negligence.  St. 
Louis,  etc.,  R.  Co.  v.  Johnson  [Ark.]  86  S.  W. 
282.  Under  a  statute  requiring  signals  when 
a  person  or  object  appears  "on  the  road," 
such  warning  need  not  be  given  until  the 
object  is  near  enough  to  be  struck  by  a 
passing  train.  Shannon's  Code  Tenn.,  §§ 
1574,  1575.  Rogers  v.  Cincinnati,  etc.,  R.  Co. 
[C.   C.  A.]    136  P.   573. 

55.  Best  v.  Great  Northern  R.  Co.  [Minn.] 
103  N.   W.   709. 

56.  As  to  trespassers,  see  post,   §  11   B. 

57.  Federal  courts  will  follow  the  con- 
struction given  by  state  courts  to  state  stat- 
utes on  railway  injuries.  Rogers  v.  Cin- 
cinnati,  etc.,   R.   Co.    [C.   C.   A.]    136   F'.    573. 

58.  It  is  negligence  to  operate  a  train  at 
night  at  such  a  speed  that  it  cannot  be 
stopped  within  the  distance  that  the  head- 
light illuminates  the  track.  Western  R.  of 
Ala.   V.  Stone    [Ala.]    39   So.   723. 

59.  Fright  of  horse  and  not  defective 
character  of  crossing  held  proximate  cause 
of  accident.  Norfolk  &  W.  R.  Co.  v.  Gee  [Va.] 
52  S.  B.  572.  Whether  allowing  an  engine 
to  stand  on  a  street  crossing  for  more  than 
five  minutes  was  the  cause  of  the  injury  to 
one  hurt  by  a  team  which  became  frightened 
at  the  engine  is  for  the  jury.  Burns  v. 
Delaware  &  Hudson  Co.,  96  N.  T.  S.  509. 
Failure  to  slacken  speed  at  a  crossing  as  re- 
quired by  law  is  not  the  proximate  cause  of 
injury  to  cattle  which  came  suddenly  on 
the    track   at   a   point   some   distance   beyond 
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for  which  it  is  responsible.^"  Persons  on  or  about  the  tracks  owe  a  correlative 
duty  of  due  care  and  vigilance,  and  the  ordinary  rules  as  to  imputed  negligence  ap- 
ply;*^ but  one  iinding  himself  without  fault  in  a  position  of  imminent  peril  is  not 
negligent,  though  from  fright  he  fails  to  act  with  prudence  in  endeavoring  to  ex- 
tricate himself,"^  and  statutes  have  to  some  extent  rendered  railroad  companies 
liable  for  omission  of  prescribed  precautions  irrespective  of  contributory  negli- 
gence."^ After  one  is  discovered  to  be  in  a  position  of  peril,  though  he  was  placed 
therein  by  his  own  fault,  the  company  must  exercise  reasonable  care  to  avoid  in- 
jury to  him.°* 

(§  11)     C.  Damage  to  passengers  and  freight. ^'^ 

(§  11)     D.  Injuries  to  employ es.'^^ 

(§  11)  E.  Injuries  to  licensees  and  trespassers.  General  rules. ^'' — In  gen- 
eral, a  railroad  company  owes  to  all  persons  along  its  tracks,  the  duty  of  refrain- 
ing, as  to  them,  from  active  misconduct  and  wanton  or  willful  injury,"'  though  in 
some  states  a  company  owes  to  trespassers  no  duty  until  their  peril  is  known."" 
It  is  not  generally  resjionsible  for  mere  negligence  toward  trespassers,'"  though 


the  crossing.  Central  of  Georgia  R.  Co.  v. 
Dug-gan  [Ga.]  52  S.  B.  768.  Fright  of  horse 
and  not  negligent  conduct  of  employes  at 
crossing  held  proximate  cause.  Courtney  v. 
Minneapolis,  etc.,  R.  Co.  [Minn.]  106  N.  W. 
90. 

SO.  That  a  railroad  company  uses  the 
track  of  another  road  for  switching  does  not 
make  it  liable  for  an  accident  on  such  track 
due  entirely  to  defects  in  the  roadbed.  Col- 
lier V.  Great  Northern  R.  Co.  [Wash.]  82  P. 
935. 

61.  Where  the  parent  suing  for  killing  of 
infant  was  negligent  in  permitting  the  child 
to  go  on  the  track  unattended,  no  recovery 
can  be  had  except  for  failure  to  avoid  injury 
after  discovery  of  peril.  St.  Louis  S.  W.  R. 
Co.   V.  Cochran    [Ark.]    91  S.   W.   747. 

63,  Where  one  was  not  negligent  in  go- 
ing on  a  crossing,  his  acts  in  endeavoring  to 
escape  injury  after  discovering  that  he  was 
in  imminent  peril  are  not  to  be  judged  by 
standard  of  prudence  under  ordinary  circum- 
stances. Bilton  V.  Southern  Pac.  R.  Co. 
[Cal.]  S3  P.  440.  One  who  by  his  negligence 
puts  himself  in  peril  is  not  within  the  rule 
as  to  acts  in  the  presence  of  sudden  danger. 
Hood  V.  Lehigh  Valley  R.  Co.,  109  App.  Div. 
418,  96  N.  T.  S.  431. 

C3.  A  statute  making  a  railroad  company 
liable  for  certain  negligent  acts  without 
regard  to  contributory  negligence  does  not 
apply  where  the  conduct  of  tlie  person  in- 
jured was  deliberate  and  reckless.  Rev. 
Code  1892,  J  3549.  Plaintiff  seeing  a  train 
but  a  few  feet  away  attempted  to  cross  in 
front  of  it.  Sledge  v.  Yazoo  &  M.  V.  R.  Co. 
[Miss.]  40  So.  13.  Where  one  has  not  been 
negligent  in  placing  himself  In  danger,  he 
is  not  negligent  in  exercising  poor  judgment' 
in  the  means  taken  to  extricate  himself. 
Chicago  &  B.  I.  R.  Co.  &  Western  I.  R.  .Co. 
v.  Eganolt,  112  111.  App.  323.  Plaintiff's  con- 
duct held  not  so  variant  from  that  of  an 
ordinarily  prudent  person  as  to  constitute 
contributory  negligence  as  a  matter  of  law. 
Plaintiff  startled  by  sudden  appearance  of 
unannounced  train  and  fell  onto  track. 
Morey  v.  Lake  Superior  Terminal  &  Transfer 
R.  Co.,  125  Wis.  148,   103  N.  W.   271. 


64.  Engineer  seeing  a  person  175  feet 
ahead  and  18  feet  from  track  need  not  stop. 
Schmidt  v.  Missouri  Pac.  R.  Co.  [Mo.]  90 
S.  W.  136.  Contributory  negligence  is  no  de- 
fense where  defendant's  employes  fail  to 
avail  themselves  of  the  last  clear  chance  to 
avert  the  injury.  Reld  v.  Atlanta  &  C.  Air 
Line  R.  Co.    [N.  C]    52  S.  E.   307. 

65.  See  Carriers,   5  C.  L.   507. 

66.  See  Master  and  Servant,  6  C.  L.  521. 

67.  See  4  C.  L.  1200. 

68.  Chicago  &  Grand  Trunk  R.  Co.  v. 
McDonough,  112  111.  App.  315;  Kinnare  v. 
Chicago,  etc.,  R.  Co.,  114  111.  App.  230;  Sea- 
board &  R.  R.  Co.  V.  Vaughan's  Adm'x  [Va.] 
51  S.  E.  452;  Hern  v.  Southern  Pac.  Co.  [Utah] 
81  P.  902;  Ellington  v.  Great  Northern  R. 
Co.  [Minn.]  104  N.  W.  827;  Keller  v.  Brie  R. 
Co.  [N.  T.]  75  N.  B.  965;  Williamson  v.  Gulf, 
etc.,  R.  Co.  [Tex.  Civ.  App.]  13  Tex.  Ct.  Rep. 
510,  88  S.  W.  279;  Burns  v.  St.  Louis  S.  W. 
R."  Co.  [Ark.]  88  S.  W.  824;  Cleveland,  etc., 
R.  Co.  v.  Cline,  111  111.  App.  416.  Failure  to 
signal  to  pedestrian  on  track.  Reyburn  v. 
Missouri  Pac.  R.  Co.,  187  Mo.  565,  86  S.  W. 
174.  Wanton  Injury  inflicted  by  company's 
employe  operating  railroad  tricycle  furnish- 
ed by  company.  Barmore  v.  Vicksburg  etc 
R.  Co.,  85  Miss.  426,  38  So.  210.  Negligence 
of  defendant  railroad  company  for  the  jury. 
Breeze  v.  MacKinnon  Mfg.  Co.  [Mich  ]  12 
De.t.  Leg.  N.  195.  103  N.  W.  908.  Evidence 
held  to  show  that  plaintiff,  a  loiterer,  was 
a  trespasser.  Hern  v.  Southern  Pac.  Co 
[Utah]  81  P.  902.  Evidence  held  to  show 
plaintiff's  intestate  was  not  a  trespasser 
Elgin,  etc.,  R.  Co.  v.  Thomas,  215  111  168 
74  N.  B.  109;  Vicksburg,  etc.,  rt.  Co.  v.  Bar- 
more    [Miss.]    39   So.    1013. 

69.  Bartlett  v.  Wabash  R.  Co.,  116  111. 
App.  67;  Louisville,  etc.,  R.  Co.  v.  Hatha- 
way's  Ex'x  [Ky.]  89  S.  W.  724;  Clemans  v. 
Chicago,  etc.,  R.  Co.  [Iowa]  104  N.  W.  431; 
Yates  v.  Illinois  Cent.  R.  Co.  [Ky.]  89  S.  w! 
161. 

70.  Chicago,  etc.,  R.  Co.  v.  McDonough 
112  111.  App.  315.  Trespasser  on  tracks 
taking  no  precaution  cannot  throw  upon 
trainmen  the  entire  duty  of  securing  his 
safety.     White   v.    Illinois   Cent.    R    Co      114 
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otherwise  as  to  licensees'^  who  are  entitled  to  ordinary  care.'^  In  general,  engineers 
must  keep  a  look  out  for  licensees,"  but  not  for  trespassers,'*  while  in  some  states 
they  are  under  no  obligation  to  be  on  the  look  out  for  trespassers  upon  the  track,'" 
and  neither  violation  of  speed  ordinance'"  nor  failure  to  give  customary  signals  is 
negligence  as  to  a  trespasser;"  and  in  all  states  after  the  discovery  of  a  trespasser 
on  the  track,  ordinary  care  should  be  used  to  avoid  injury,"  though  there  be  con- 


La.   825,   38   So.   574.     Contra.     Ray  v.  Chesa- 
peake &  O.  R.  Co.,  57  W.  Va.  333,  50  S.  E.  413. 

71.  Hutohens  v.  St.  Louis  S.  W.  R.  Co. 
tTex.  Civ.  App.]  13  Tex.  Ct.  Rep.  832,  89  S. 
"W.  24.  A  judgment  for  plaintiff  will  not 
be  disturbed  where  it  does  not  conclusively 
appear  that  defendant  was  free  from  negli- 
gence in  the  case  of  a  turntable  uijon  which 
a  child  was  injured.  Berg  v.  Minneapolis  & 
St.  L.  R.  Co.   [Minn.]   104  N.  W.   293. 

72.  Elgin,  etc.,  R.  Co.  v.  Thomas,  115  111. 
App.  503;  Hutchens  v.  St.  Louis  S.  W.  R.  Co. 
[Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  832,  89  S. 
W.  24;  Gulf,  etc.,  R.  Co.  v.  Matthews  [Tex. 
Civ.  App.]  13  Tex.  Ct.  Rep.  949,  89  S.  W.  983. 
Evidence  held  insufBcient  to  show  that  by 
exercise  of  ordinary  care  defendant  could 
have  stopped  a  train  in  time  to  prevent  a 
derailed  car  from  striking  a  licensee  bill 
poster.  Harper  v.  St.  Louis  Merchants' 
Bridge  Terminal  Co.,  187  Mo.  575,  86  S.  W. 
99.  As  to  a  licensee  a  company  is  under  no 
obligation  to  equip  its  locomotive  with  a 
light.  Williamson  v.  Southern  R.  Co.  [Va.] 
51  S.  B.  195.  A  railroad  company  must  use 
reasonable  care  to  discover  and  avoid  injur- 
ing persons  whom  it  may  reasonably  expect 
to  be  upon  Its  tracks.  Id.;  Hutchens  v.  St. 
Louis  S.  W.  R.  Co.  [Tex.  Civ.  App.]  13  Tex. 
Ct.  Rep.  832,  89  S.  W.  24.  A  railroad  whose 
line  occupied  a  street  must  employ  reason- 
able means  and  exercise  reasonable  care  in 
unloading  its  cars  to  avoid  injuring  a  per- 
son in  the  street.  St.  Louis  S.  W.  R.  Co.  v. 
Underwood    [Ark.]    86    S.    W.    804. 

73.  Chicago  &  A.  R.  Co.  v.  Mayer,  112 
111.  App.  149;  Gulf,  etc.,  R.  Co.  v.  Matthews 
[Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  949,  89  S. 
W.  943;  Hutchens  v.  St.  Louis  S.  W.  R.  Co. 
[Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  832,  89  S. 
W.  24.  Contra.  Kinnare  v.  Chicago  &  N. 
W.  R.  Co.,  114  111.  App.  230.  A  railroad  com- 
pany owes  no  duty  to  a  trespasser  or  li- 
censee except  to  refrain  from  wantonly  or 
willfully  injuring  him.  Elements  of  willful 
negligence  considered.  McLaughlin  v.  Chi- 
cago,   etc.,    R.    Co.,    115    111.    App.    262. 

74.  Kinnare  v.  Chicago,  etc.,  R.  Co.,  114 
111.  App.  230;  Tates  v.  Illinois  Cent.  R.  Co. 
[Ky  ]  89  S.  "W.  161;  Louisville,  etc.,  R.  Co.  v. 
Hathaway's   Ex'x    [Ky.]    89    S.    W.    724. 

75.  Flint  V.  Illinois  Cent.  R.  Co.  LiCy]  88 
S  W.  1055;  Ellington  v.  Great  Northern  R. 
Co  [Minn.]  104  N.  W.  827;  Hulsey's  Adm'r 
V.  Louisville,  etc.,  R.  Co..  27  Ky.  L.  R.  969, 
87  S.  W.  302.  The  rule  that  a  railroad  is  not 
bound  to  keep  a  lookout  for  trespassers  on 
the  track  is  subject  to  an  exception  in  case 
of  the  operation  of  trains  through  cities 
(Johnson  v.  Louisville  &  N.  R.  Co.  [Ky.]  91 
S  W  707),  but  this  does  not  apply  to  opera- 
tion through  a  stock  yard  (Id).  The  entire 
duty  toward  a  trespasser  on  the  track  is  to 
use  due  caire  to  avoid  injuring  him  after  it 
Is    discovered    not    only    that    he    is    on    the 


track  but  that  he  does  not  heed  the  ap- 
proaching train,  Copp  v.  Maine  Cent.  R.  Co. 
[Me.]  62  A.  735;  Louisville  &  N.  R.  Co. 
V.  Redmon's  Adm'x  [Ky.]   91  S.  W.  722. 

76.  Louisville  &  N.  R.  Co.  v.  Redmon's 
Adm'x   [Ky.]    91  S.  W.   722. 

77.  Louisville  &  N.  R.  Co.  v.  Redmon's 
Adm'x  [Ky.]  91  S.  W.  722.  That  by  ordinary 
vigilance  a  trespasser  on  the  track  could 
have  been  discovered  in  time  to  avert  injury 
will  not  make  the  company  liable.  Barry 
V.  Kansas  City,  etc.,  R.  Co.  [Ark.]  91  S.  W. 
748. 

78.  St.  Louis,  etc.,  R.  Co.  v.  Evans' [Ark.] 

86  S.  "W.  426;  Reyburn  v.  Missouri  Pac.  R. 
Co.,  187  Mo.  565,  86  S.  W.  174;  Hall  v.  West- 
ern &  A.  R.  Co.,  123  Ga.  213,' 51  S.  B.  311; 
Bngelking  v.  Kansas  City,  etc.,  R.  Co.,  187 
Mo.  158,  86  S.  W.  89;  Bartlett  v.  Wabash  R. 
Co.,  116  111.  App.  67;  Louisville,  etc.,  R.  Co. 
V.  H?.thaway's  Ex'x  [Ky.]  89  S.  W.  724. 
After  discovery  of  peril  every  effort  must 
be  used  to  avoid  killing  a  trespasser.  Hul- 
sey's Adm'r  v.  Louisville,  etc.,  R.  Co.,  27  Ky. 
L.  R.  969,  87  S.  W.  302;  Flint  v.  Illinois  Cent. 
R.  Co.  [Ky.]  88  S.  W.  1055;  Tates  v.  Illinois 
Cent.  R.  Co.  [Ky.]  89  S.  W.  161.  Evidence 
held  insufficient  to  raise  the  question  of 
discovered  peril.  Tull  v.  St.  Louis  S.  W.  R. 
Co.    [Tex.    Civ.    App.]    13    Tex.    Ct.    Rep.    395, 

87  S.  W.  910.  Evidence  held  not  to  show- 
negligence  of  engineer.  Burns  v.  St.  Louis 
S.  W.  R.  Co.  [Ark.]  88  S.  W.  824.  Evidence 
held  sufficient  to  justify  a  finding  that  by 
the     exercise     of     ordinary     care     the     train 

.could  have  been  stopped  in  time  to  avoid  in- 
jury. St.  Louis,  etc.,  R.  Co.  v.  Hill  [Ark.] 
86  S.  W.  303.  For  the  jury  whether  train- 
men were  negligent  after  discovery  of  peril. 
Clemans  v.  Chicago,  etc.,  B.  Co.  [Iowa]  104 
N.  W.  431.  The  statutory  presumption  of 
negligence  from  injury  by  the  operation  of 
a  train  is  overcome  in  case  of  injury  to  a 
person  on  the  track  by  evidence  that  the 
train  was  running  at  a  moderate  speed  and 
every  effort  made  to  stop  as  soon  as  he  -was 
seen.  Korter  v.  Gulf  &  S.  I.  R.  Co.  [Miss.] 
40  So.  258.  Where  a  person  is  seen  walking 
on  the  track  an  alarm  signal  must  be  given 
at  such  distance  as  will  enable  him  to  get 
off  on  hearing  it.  Keliey  v."  Ohio  River  R. 
Co.  [W.  Va.]  52  S.  E.  520.  Blowing  whistle 
and  effort  to  stop  held  due  care  toward 
trespasser.  Copp  v.'  Maine  Cent.  R.  Co. 
[Me.]  62  A.  735.  Where  the  evidence  shows 
that  the  whistle  Tvas  blown  as  soon  as  a, 
trespasser  was  discovered  and  that  every 
effort  was  made  to  stop  the  train  when  it 
was  seen  that  he  did  not  heed  the  warning, 
there  is  no  evidence  of  willful  injury.  Bart- 
lett V.  Wabash  R.  Co.  [111.]  77  N.  E.  96. 
The  persons  in  charge  of  a  train  are  not 
bound  to  stop  or  even  slacken  speed  on  see- 
ing a  person  on  the  track.  Copp  v.  Maine 
Cent.  R.  Co.   [Me.]   62  A.  735.     Trainmen  see- 
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tributory  negligence  by  the  trespasser.^"  Failure  to  observe  statutory  regulations 
may  be  negligence*"  but  does  not  import  a  wantonness  or  willfulness  by  the  com- 
pany's servants.*"^  Contributory  negligence  may  bar  recovery/^  but  a  licensee  is 
not  guilty  of  negligence  per  se  in  being  on  a  railroad  right  of  way.** 

Employes  of  other  roads  and  of  independent  contractors.^* — A  company  must 
use  ordinary  care  for  the  safety  of  a  person  carried  gratuitously,*'  and  must  exercise 
a  reasonable  care  to  avoid  injuring  a  railway  mail  clerk,*"  or  an  employe  of  another 
road,*^  and  owes  to  the  employes  of  the  express  company  operating  on  its  lines  the 
duty  of  furnishing  a  reasonably  safe  passageway  from  the  depot  to  the  train.** 
A  railroad  company  is  not  responsible  for  defects  in  its  cars  furnished  to  an  em- 
ployer of  one  injured  by  reason  of  such  defects.*"  Contributory  negligence  will 
bar  recovery.""  One  may  be  negligent  in  acting  on  information  as  to  the  delay  of 
a  train  received  one  hour  before."^  A  railroad  owes  due  care  to  one  entering  its  yard 
as  an  employe  of  an  independent  contractor."^  No  duty  to  employe  of  another  rail- 
road fencing  a  parallel  track  except  to  avoid  injuring  him  after  he  is  observed  to 
be  in. dangerous  place."' 

Persons  at  stations."*" — A  passenger  going  to  a  depot  and  finding  it  locked  near 
train  time  does  not  become  a  trespasser  by  entering  the  room,  which  is  opened  and 


ing  a  person  walking  beside  the  traclc  aliead 
of  the  train  are  not  bound  to  anticipate  that 
lie  will  go  on  the  track.  Louisville  &  N.  R. 
Co.  V.  Redmon's  Adm'x  [Ky.]  91  S.  W.  722. 
Evidence  in  case  of  injury  to  trespasser  on 
track  held  for  jury.  Louisville  &  N.  R.  Co. 
V.  Daniel   [Ky.]    91  S.  W.   691. 

79.  St.  Louis,  etc.,  R.  Co.  v.  Evans  [Ark.] 
86  S.  W.  426;  Bartlett  v.  Wabash  R.  Co.,  116 
111.  App.  67. 

80.  Shannon's  Code  Tenn.  §§  1574,  1575. 
Rogers  v.  Cincinnati,  etc.,  R.  Co.  [C.  C.  A.] 
136   P.   573. 

81.  Failure  to  provide  car  brakes  (Cleve- 
land, etc.,  R.  Co.  V.  Cline,  111  111.  App.  416), 
and  a  city  speed  ordinance  is  inapplicable  in 
favor  of  a  trespasser  injured  by  being  struck 
by  a  train  within  the  city  limits  (Clemans  v. 
Chicago,  etc.,   R.  Co.    [Iowa]   104  N.   W.    431). 

82.  Yates  v.  lUinbis  Cent.  R.  Co.  [Ky.]  89 
S.  W.  161;  Huber  v.  Chicago,  B.  &  Q.  R.  Co. 
[Neb.]  103  N.  W.  51;  Risque's  Adm'r  v. 
Chesapeake  &  O.  R.  Co.  [Va.]  51  S.  E.  730. 
Bicycle  rider.  Seaboard  &  R.  R.  Co.  v. 
Vaughan's  Adm'x  [Va.]  51  S.  B.  452.  "Where 
plaintiff's  evidence  shows  circumstances  of 
contributory  negligence,  defendant  may  take 
advantage  thereof  though  the  plea  of  con- 
tributory negligence  was  stricken  out.  Bn- 
gelking  v.  Kansas  City,  etc.,  R.  Co.,  187  Mo. 
158,  S6  S.  W.  89. 

83.  Hutchens  v.  St.  Louis  S.  W.  R.  Co. 
[Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  832,  89 
S.  W.  24.  One  going  upon  a  railroad  com- 
pany's property  in  good  faith  for  the  pur- 
pose of  becoming  a  passenger  is  not  a  tres- 
rasser.  Illinois  Cent.  R.  Co.  v.  Andrews,  116 
111.   App.   8. 

84.  See    4   C.   L.    1202. 

85.  A  laborer  employed  by  a  railroad 
company  and  .  carried  gratuitously  to  and 
from  his  work  is  entitled  to  care  required 
toward  a  servant.  Riding  on  top  of  box 
car.  Chicago  Terminal  Transfer  R.  Co.  v. 
O'Donnell,   114  111.  App.   345. 

8«.  Illinois  Cent.  R.  Co.  v.  Houchins  [Ky.] 
89   S.   W.    530. 


87.  Chicago  &  Alton  R.  Co.  v.  Vipond,  112 
111.  App.  558;  Mintram  v.  New  York,  etc., 
R.  Co.,vl04  App.  Div.  38,  93  N.  T.  S.  331. 
An  employe  of  one  road,  lawfully  upon  the 
tracks  of  another  under  the  terms  of  a  writ- 
ten lease,  is  entitled  to  the  exercise  of  or- 
dinary care  by  such  lessor  (Loomis  v.  Lake 
Shore  &  M.  S.  R.  Co.,  182  N.  Y.  380,  75  N.  B. 
228),  and  may  assume  that  all  of  its  rules 
will  be  observed  in  the  moving  of  trains 
(Id).  Complaint  held  to  show  a  cause  of 
action  against  each  of  several  roads.  Chi- 
cago &  W.  I.  r;  Co.  V.  Marshall  [Ind.  App.] 
75  N.  E.  973.  Servants  of  a  company  operat- 
ing cars  on  the  tracks  of  another  under  a 
contract  may  ,  recover  from  the  company 
owning  the  tracks  for  injuries  resulting 
from  negligence  of  its  employes.  Chicago 
Terminal  Transfer  R.  Co.  v.  Vandenberg, 
164  Ind.  470,  73  N.  E.  990. 

88.  Harvey  v.  Louisiana  Western  R.  Co., 
114  La.  1065,  38  So.  859. 

89.  Risque's  Adm'r  v.  Chesapeake  &  O.  R. 
Co.    [Va.]   51  S.  B.   730. 

90.  Failure  to  descend  from  freight  car 
and  signal  approaching  train  having  the 
right  of  way.  Northern  Pac.  R.  Co.  v.  Cum- 
miskey  [C.  C.  A.]  137  F.  508.  Negligence 
and  contributory  negligence  for  the  jury. 
Loomis  v.  Lake  Shore,  etc.,  R.  Co.,  182  N  Y. 
380,    75   N.    E.    228. 

91.  Northern  Pac.  R.  Co.  v.  Curamiskey 
[C.   C.   A.]    137    F.    508. 

92.  Caffl  v.  Nevi^  York  Cent.,  etc.,  R.  Co., 
96  N.  Y.  S.  835.  Failure  to  carry  a  light  on 
an  engine  in  the  yard  as  is  customary  will 
sustain  a  finding  of  negligence  where  no 
substituted  warning  was  given.  Caffl  v. 
New  York  Cent.,  etc.,  R.  Co.,  96  N.  Y.  S.   835. 

93.  Evidence  held  not  to  show  negligence. 
Mobile  &  O.  R.  Co.  v.  Dowdy's. Adm'x  [Ky.] 
91  S.  W.  709.  Person  required  to  work  on 
and  about  tracks  held  not  guilty  of  con- 
tributory negligence.  Sherrill  v.  Southern 
R.  Co.    [N.  C]   52  S.  E.  940. 

04.     See  4  C.  L.  1203. 
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lighted  by  one  not  an  agent  of  the  company.*"  A  declaration  against  a  railroad 
company  for  injuries  received  from  the  negligence  of  an  express  company  occupy- 
ing property  leased  from  the  former  company  is  insufficient  if  it  fails  to  «how 
defendant's  relation  to  the  property,  or  the  location  thereof,  or  the  reason  for  plain- 
tiff's presence."* 

Persons  having  relation  to  passenger.^'' — A  railroad  company  owes,  to  one  who 
comes  to  its  station  to  receive  a  friend  or  guest,  ordinary  care  for  his  safety  while  at 
the  station."'  One  walking  on  a  sidetrack  of  a  railroad  from  the  depot  to  a  train 
on  the  main  line  in  order  to  take  passage  on  such  train  is  a  passenger  and  not  a 
trespasser."" 

Persons  loading  and  unloading  cars} — Persons  upon  the  right  of  way  for  the 
purpose  of  loading  or  unloading  cars  are  not  trespassers.'^  They  must  use  ordinary 
care  for  their  own  safety  but  are  not  bound  to  anticipate  danger,"  and  are  entitled  to 
the  exercise  of  reasonable  care  and  skill  on  the  part  of  the  railroad.*  A  railroad 
company  is  bound  to  have  its  premises  to  which  persons  resort  on  business  with  it 
in  reasonably  safe  condition.'  One  entering  a  railroad  yard  on  business  at  the  in- 
vitation of  the  company  is  bound  to  exercise  reasonable  care."  The  general  rules  of 
contributory  negligence  apply.' 

Children  on  or  near  trades.' — A  railroad  company  may  assume  that  no  children 
are  playing  about  its  cars  unless  it  has  reasonable  grounds  to  anticipate  their  pres- 
ence," but  thereafter  it  cannot  assume  that  the  child  will  remain  in  or  seek  a  place 
of  safety.^"  The  company  must  exercise  ordinary  care  under  the  existing  circum- 
stances with  reference  to  keeping  a  lookout,"  and  in  stopping  a  train  after  the 
realization  of  danger.^"  It  is  generally  for  the  jury  to  say  whether  a  child  is 
capable  of  understanding  and  avoiding  the  dangers  to  be  encountered  upon  rail- 
road tracks,^'  but  walking  along  railroad  tracks  and  over  cattle  guards  is  so  danger- 


95.  Chicago  &  A.  R.  Co.  v.  Walker,  217 
111.   605,   75  N.   B.  520. 

-    06.     Chicago   &  W.  I.  R.  Co.  v.   Gardanier, 
116  111.  App.  619. 

97.  See  4   C.  L.   1203. 

98.  Atlantic  &  B.  R.  Co.  V.  Owens,  123 
Ga.    393,    51    S.   E.   404. 

90.  Illinois  Cent.  R.  Oo.  v.  Proctor  [Ky.] 
89    S.    W.    714. 

1.  See   4   C.   L.    1203. 

2.  Southern  R.  Co.  v.  Goddard  [Ky.]  89 
S.   W.  675. 

3.  Southern  R.  Co.  v.  Goddard  [Ky.]  89 
S.  W.  675.  A  railroad  company  hauling-  rock 
from  a  quarry  on  a  spur  track  owned  by  the 
quarry  company  is  liable  for  injuries  to  an 
employe  of  the  quarry  company  caused  by 
defective  equipment  of  a  car.  Hale  v.  New 
York,    etc.,   R.    Co.    [IMass.]    76   N.    B.    656. 

4.  Hickey  v.  Rio  Grande  Western  R.  Co. 
[Utah]  82  P.  29.  For  the  Jury  whether  com- 
pany negligent.  Southern  R.  Co.  v.  Goddard 
[Ky.]  89  S.  W.  675.  Company  guilty  of 
gross  negligence.  Elgin,  etc.,  K.  Co.  v. 
Thomas,  115  111.  App.  508.  A  railroad  com- 
pany Is  liable  for  injuries  to  a  freight  hand- 
ler caused  by  its  negligence,  though  he  is 
not  in  the  employ  of  the  railroad  company. 
Defective  brakes.  Wheeling  &  L.  E.  R.  Co. 
V    Rupp,  6  Ohio  C.   C.    (N.  S.)   273. 

5.  Colorado  &  S.  R.  Co.  v.  Sonne  [Colo.] 
83  P.   383. 

6.  Colorado  &  S.  R.  Co.  v.  Sonne  [Colo.] 
83    P.     383.      One    familiar    with    switching 


operations  who  crossed  a  switch  track  with- 
out  looking   or  listening.     Id. 

7.  Hickey  v.  Rio  Grande  Western  R.  Co. 
[Utah]  82  P.  29;  Johnson  v.  Minneapolis, 
etc.,  R.  Co.  [Mich.]  12  Det.  Leg.  N. 
149,  103  N.  W.  594;  Southern  R.  Co. 
V.  Goddard  [Ky.]  89  S.  W.  675.  Person 
sitting  on  track  after  unloading  car.  Texas, 
etc.,  R.  Co.  V.  McDonald  [Tex.]  13  Tex.  Ct. 
Rep.   337,   88    S.  W.    201. 

8.  See    i   C.   L.    1203. 

0.  Ellington  v.  Great  Northern  R.  Co. 
[Minn.]  104  N.  W.  827;  Kinnare  v.  Chicago  & 
N.  W.  R.  Co.,  114  111.  App.  230.  The  court 
will  not  presume  a  permissive  license  by  a 
railroad  company  that  its  road  bed  be  con- 
verted into  a  play  ground  for  children. 
Huber  v.  Chicago,  etc.,  R.  Co.  [Neb.]  103  N. 
W.    51. 

10.  In  an  action  for  death  of  a  child  kill- 
ed in  attempting  to  mount-  cars  running 
down  grade  unattended,  held  a  question  for 
the  Jury  whether  defendant  was  negligent 
in  releasing  the  cars.  Ott  v.  Johnson  [Tex. 
Civ.  App.]    86   S.  W.   649. 

11.  Woods  v.  Wabash  R.  Co.,  188  Mo. 
229,    86   S.  W.    1082. 

12.  Evidence  held  to  sustain  verdict  for 
plaintiff.  Woods  v.  Wabash  R.  Co.,  188  Mo. 
229,  86  S.  W.  1082.  Evidence  held  insufficient 
to  show  negligence  of  railroad  employes. 
Precis  V.  Louisville,  etc.,  R.  Co.  [Ky.]  89 
S.  W.   143. 

13.  Child    of    seven    years,     ten     months. 
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oils  that  plaintiff's  youth  may  not  entirely  exonerate  him.**  Contributory  negli- 
gence of  the  parent  will  bar  recovery.'^'  It  is  not  negligence  to  maintain  an  xm- 
locked  turntable  near  public  grounds.*" 

Adults  wallcing  on  tracks." — In  general  one  walking  along  the  tracks  of  a  rail- 
road, except  when  necessary  to  cross  upon  some  street,  highway,  or  public  place, 
is  entitled  only  to  the  care  required  toward  a  trespasser,**  and  is  in  some  states 
guilty  of  such  negligence  as  to  bar  recovery  for  an  injury  resulting  th»efrom**  un- 
less from  custom  or  otherwise  the  injured  person  can  claim  rights  as  a  licensee,'"'  or 
the  operatives  of  the  train  saw  the  trespasser  in  time  to  avoid  injury  by  the  exercise 
of  ordinary  care.'*  Statutes  may  prohibit  all  persons  except  those  connected  with 
the  railroad  from  walking  upon  its  tracks  at  any  other  places  than  street  and  high- 
way crossings,^''  and  under  such  statutes  a  presumptive  right  to  cross  the  tracks 
at  a  point  not  a  street  or  highway  crossing  cannot  be  acquired  even  by  long  user,  when 
it  is  necessary  to  walk  along  the  tracks  of  an  intersecting  railroad  to  reach  such  point 
of  crossing.'^ 

Persons  along  or  between  trades}* — When  a  track  is  laid  along  a  public  high- 
way the  rights  of  the  public  and  bhe  railroad  company  are  equal,'"  and  the  company 
is  charged  with  greater  care  to  avoid  injury  to  travelers.'*  A  lookout  must  be  kept 
for  licensees  along  a  recognized  path,"  but  the  engineer  may  assume  that  a  pe- 
destrian at  the  side  of  the  track  will  remain  there  or  step  back  when  the  train  ap- 
proaches." Where  the  "locus  in  quo"  is  to  be  considered  a  public  street,  one  in- 
jured upon  the  track  of  a  railroad  company  cannot  be  deemed  a  trespasser,"  nor 
is  one  a  trespasser  who  follows  a  pedestrian  beaten  path  in  an  attempt  to  board  a 
train  about  to  leave,  though  this  path  is  some  feet  away  from  the  depot.'"     Persons 


Kinnare    &    Chicag-o,    etc,    R.    Co.,    114    111. 
App.  230. 

14.  Age  15.  Woods  v.  Wabash  R.  Co., 
188  Mo.   229,  86  S.  W.  1082. 

15.  Pollack  V.  Pennsylvania  R.  Co.  [Pa.] 
60   A.    312. 

16.  Walker's  Adm'r  v.  Potomac,  etc.,  R. 
Co.  [Va.]  53  S.  E.  113,  repudiating,  after  ex- 
tensive discussion,  the  doctrine  of  the  "at- 
tractive nuisance"  cases.  Contra-  Wheeling 
&  L.  E.  R.  Co.  V.  Harvey,  7  Ohio  C.  C.  (N. 
S.)    57. 

17.  See    4  C.  L,.    1204. 

la  Keller  v.  Erie  R.  Co.  [N.  Y.]  75  N.  E. 
965.  Whether  the  maintaining  of  a  pile 
of  cinders  along  a  track  is  negligence  is  for 
the  jury.  Missouri,  etc.,  R.  Co.  v.  Penny 
[Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  196,  87 
S.  W.  718.  Person  using  railroad  track  as 
a  path  is  a  trespasser  and  the  company 
Is  bound  only  to  refrain  from  "wanton  in- 
jury. Bartlett  v.  Wabash  R.  Co.  [111.]  77  N. 
E.  96. 

19.  To  walk  on  tracks  on  a  dark  night 
without  attentively  watching  and  listening 
is  gross  negligence.  White  v.  Illinois  Cent. 
R.  Co.,  114  La.  825,  38  So.  574.  Where  plain- 
tiff was  walking  on  the  track  and  did  not 
look  behind  him  and  signals  were  given  as 
soon  as  his  presence  was  discovered.  Wil- 
liams V.  Central  of  Georgia  R.  Co.  [Ala.]  40 
So.  143.  Trespasser  failing  to  exercise 
vigilance  to  discover  approaching  trains 
cannot  recover.  Limb  v.  Kansas  City,  etc., 
R.  Co.   [Kan.]    84  P.  136. 

20.  A  person  walking  along  the  roadbed 
which  the  company  has  for  years  knowingly 


permitted  the  public  to  use  as  a  walk  way 
is  a  licensee  and  is  not  guilty  of  negligence 
as  a  matter  of  law  in  walking  on  the  track. 
Gulf,  etc.,  R.  Co.  V.  Matthews  [Tex.]  13  Tex. 
Ct.  Rep.  244,  88  S.  W.  192.  Evidence  held  not 
to  show  contributory  negligence.  Illinois 
Cent.   R.    Co.   v.   Watson    [Miss.]    39    So.    69. 

31.  Burns  v.  St.  Louis  S.  W.  R.  Co.  [Ark.] 
88  S.  W.  824;  Engelking  v.  Kansas  City,  etc., 
R.  Co.,  187  Mo.  158,  86  S.  W.  89. 

22.  Laws  1892,  p.  1394,  c.  676,  5  53.  Kel- 
ler V.  Erie  R.  Co.   [N.  Y.]   75  N.  E.  965. 

23.  Keller  v.  Erie  R.  Co.  [N.  Y.]  75  N.  B. 
965. 

24.  See  4  C.  L.  1205. 

25.  Rio  Grande,  etc.,  R.  Co.  V.  Martinez 
[Tex.  Civ.  App.]  13  Tex.  Ct  Rep.  401,  87  S.  W. 
853. 

26.  Instructions  on  necessary  care  con- 
sidered. Rio  Grande,  etc.,  R.  Co.  v.  Martinez 
[Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  401,  87  S. 
W.   853. 

27.  Negligence  and  contributory  negli- 
gence for  the  jury.  Hutchens  v.  St.  Louis 
S.  W.  R.  Co.  [Tex.  Civ.  App.]  13  Tex.  Ct.  Rep. 
832,  89  S.  W.  24;  Gulf,  etc.,  R.  Co.  v. 
Matthews  [Tex.  Civ.  App.]  13  Tex.  Ct.  Rep. 
949,  89  S.  W.  983. 

aa  Bicycle  rider.  Seaboard  &  R.  R.  Co.  v. 
Vaughan's  Adm'x  [Va.]  51  S.  E.  462.  Rail- 
road employes  seeing  a  man  lying  beside 
the  track  are  not  negligent  In  failing  to 
stop  the  train  In  anticipation  that  he  would 
place  his  arm  upon  the  rail  before  the  train 
reached  him.  Louisville,  etc.,  R.  Co.  v. 
Hathaway's   Ex'x    [Ky.]    89    S.   W.    724. 

29.  Illinois  Terminal  R.  Co.  v  Mitchell 
116  111.  App.   90. 
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■walking  on  a  railroad  track  are  bound  to  be  continually  on  the  lookout  for  approach- 
ing trains.^* 

Persons  standing,  sitting,  or  lying  on  track?' — Sitting  or  lying  upon  a  railroad 
track  is  contributory  negligence,''  and  the  sole  duty  of  the  company  is  to  use  all 
means  in  its  power  to  keep  from  injuring  a  person  so  situated  after  discovery.'* 

Persons  on  bridges  or  trestles.^^ — One  going  upon  a  trestle  is  a  trespasser," 
and  the  engineer  is  under  no  duty  to  keep  a  lookout  for  such  nor  give  warning  of 
approach,'^  but  the  company  may  be  liable  for  physical  injury  resulting  from  fright 
caused  by  failure  to  stop  a  train  while  crossing  a  bridge  on  which  a  person  is  known 
to  be  walking."  A  railroad  company  is  under  no  special  obligation  of  care  toward 
a  trespassing  child  using  a  stone  bridge  abutment  as  a  passway."  No  liability 
exists  for  injury  to  a  person  arising  from  his  misjudgment  of  space  in  driving  under 
the  company's  bridge.*"  A  person  near  a  railroad  crossing  though  having  no  in- 
tention of  crossing  the  tracks,  is  entitled  to  the  benefit  of  the  statutory  signals.** 

Persons  near  crossings.  Persons  crossing  trades  away  from  established  cross- 
ings.*'^— Occasional  use  by  the  public^  of  an  enclosed  right  of  way,*'  failure  of  a  rail- 
road company  to  proceed  criminally  against  persons  walking  on  its  tracks,  does 
not  amount  to  a  license;**  but  where  trespassers  habitually  use  a  railroad  track  at 
a  certain  place,  the  railroad  company  is  required  to  take  notice  of  the  fact  and  either 
provide  for  their  exclusion  or  take  precautions  against  injury,*'  though  acquiescence 
in  use  by  public  of  place  other  than  public  crossing  imposes  no  duty  to  keep  such 
place  free  from  the  appliances  and  machinery  used  in  the  operation  of  the  road.*' 
One  about  to  cross  a  railroad  track  is  bound  not  only  to  look  and  listen  but  to  con- 
tinue to  use  his  eyes  and  ears  until  he  has  passed  out  of  danger,*'  though  in  Texas 
it  is  for  the  jury  to  say  whether  he  should  look  and  listen,  a  failure  to  do  so  not 
being  negligence  per  se.*'    A  person  having  an  impediment  in  his  walk  is  not  re- 


30.  wniis  V.  Vlcksburg,  etc.,  B.  Co.  [I^a.] 
38    So     892 

31.  Copp  V.  Maine  Cent.  R.  Co.  [Me.]  62 
A.   735. 

33.     See   4   C.   L.    1205. 

33.  Ayers  V.  Wabash  R.  Co.,  190  Mo.  228, 
88  S.  "W.  608;  Hall  v.  Western  &  A.  B.  Co., 
123  Ga.  213,  51  S.  E.  311;  Texas  &  N.  O.  R. 
Co.  V.  McDonald  [Tex.]  13  Tex.  Ct.  Bep.  337, 
88  S.  W.   201. 

34.  Hall  V.  Western  &  A.  B.  Co.,  123  Ga. 
213,  51  S.  B.  311.  Evidence  held  to  require 
submission  of  whether  Injury  to  one  -killed 
while  lying  unconscious  on  the  track  could 
have  been  avoided  after  discovering  his 
peril.  Plemmons  v.  Southern  B.  Co.  [N.  C] 
52   S.   E.   953. 

35.  See   4  C.  I*   1206. 

3«.  Flint  V.  Illinois  Cent.  R.  Co.  [Ky.]  88 
S.  W.  1055.  One  going  upon  a  trestle  direct- 
ly in  front  of  a  train  is  prima  facie  guilty 
of  contributory  negligence.  laternatlonal, 
etc.,  R.  Co.  V.  De  Olios  [Tex.  Civ.  App.]  76 
S.   W.   222. 

37.  Flint  V.  Illinois  Cent.  R.  Co.  [Ky.] 
88  S.  W.  1»55. 

38.  Complaint  held  to  state  a.  cause  of  ac- 
tion. Hendrix  v.  Te«as  &  P.  R.  Co.  [Tex. 
Civ.  App.]   13  Tex.  Ct.  Rep.  896.  89  S.  W.  461. 

39.  Child  not  a  licensee.  Williamson  v. 
Gulf  etc.,  R.  Co.  [Tex.  Civ.  App.]  13  Tex.  Ct. 
Rep.  510,  88  S.  W.  279. 

40.  Steele  v.  Central  of  Georgia  R.  Co., 
123  Ga.  237,  51  S.  E.  438. 


41.  Rev.  St.  1895,  5  4567.  St.  Louis  S.  W. 
R.  Co.  V.  Kilman  [Tex.  Civ.  App.]  86  S.  W. 
1050. 

42.  See  4  C.  Ll  1206. 

43.  Louisville  &  N.  R.  Co.  v.  Redmon's 
Adm'x   [Ky.]    91  S.  W.  722. 

44.  Copp  V.  Maine  Cent.  R.  Co.  [Me.]  62 
A.  735. 

45.  Evidence  held  for  Jury.  Louisville  & 
N.  R.  Co.  v.  Daniel  [Ky.]  91  S.  W.  691. 
Where  a  railroad  company  established  a 
gate  at  a  place  where  a  street  abuts  on  the 
right  of  way,  and  a  great  number  of  people 
habitually  cross  the  tracks  there,  the  rail- 
road company  is  bound  to  use  ordinary  care 
to  avoid  injury  to  persons  so  crossing. 
Pittsburgh,  etc.,  R.  Co.  v.  Sin-ons  [Ind.  App.] 
76  N.  E.  883.  When  the  long  continued  and 
frequent  use  of  a  pathway  crossing  is  ac- 
quiesced In  by  a  railroad  company.  Person 
crossing  tracks  to  reach  private  boat  house 
held  to  be  trespasser.  Clark  v.  New  York, 
etc.,  R.  Co.,  104  App.  Div.  167,  93  N.  Y.  S. 
525.  It  must  exercise  proper  care  In  the 
operation  of  its  trains.  Gulf,  etc.,  R.  Co.  v. 
Johnson   [Tex.   Civ.   App.]    8«   S.  W.    34. 

4«.  Person  crossing  tripped  on  semaphore 
wire.  Atchison,  etc.,  R.  Co.  v.  Fuller  [Kan,] 
84  P.  140. 

47.  Contributory  negligence  for  the  jury. 
St.  Louis,  etc.,  R.  Co.  T.  Johnson  [Ark.]  86 
S.  W.   282. 

48,  49.  Gulf,  etc.,  B.  Co.  v.  Melville 
[Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  29,  87  S. 
W.  863. 
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quired  to  exercise  more  care  in  looking  and  listening  than  one  not  so  afflicted.^" 
One  who  goes  upon  the  right  of  way  to  pass  around  a  train  temporarily  obstructing 
a  street  crossing  is  a  trespasser/"  but  otherwise,  if  the  crossing  be  blockaded  for  an 
unreasonable  time  and  the  traveler  have  urgent  reason  to  cross  ;^^  and  such  a  person 
does  not  necessarily  become  a  trespasser  by  going  straight  across  the  tracks,  after 
having  passed  around  the  train,  instead  of  returning  to  the  crossing.^^ 

Persons  in  switch  yards.^^ — Warning  notices  along  railroad  yard  limits  notify- 
ing all  persons  to  keep  off  is  sufficient  notice  to  trespassers,'*  and  no  liability  arises 
for  injuries  resulting  from  switching  operations  to  a  child  playing  in  the  yards, 
in  the  absence  of  evidence  that  the  switching  crew  had  or  should  have  had  knowledge 
of  the  presence  of  the  child  or  his  companions;^'  but  to  back  an  engine  in  yards 
frequented  by .  pedestrians  without  maintaining  a  lookout  is  negligence.'*  An  or- 
dinance requiring  a  bell  to  ring  continuously  while  a  locomotive  is  in  motion  within 
city  limits  is  applicable  to  railroad  yards.'^  Failure  to  warn  that  cars  are  about 
to  be  moved  is  not  actionable  negligence  when  plaintiff  knew  without  such  informa- 
tion of  the  intended  moving  and  took  a  position  which  he  considered  safe.'*  A 
liability  may  arise  for  injuries  to  a  passenger  on  one  road  by  reason  of  the  proximity 
of  track  and  ears  of  another  company." 

Persons  under  cars.^" — When  a  conductor  in  charge  of  a  freight  train  states 
that  he  is  through  switching,  one  may  assume  that  the  car  mentioned  will  be  free 
from  interference  by  the  freight  train, "^  and  is  not  negligent  in  placing  his  foot  on 
the  rail  while  repairing  the  car.*'" 

Persons  stealing  rides."^ — A  person  riding  on  freight  cars  in  violation  of  the 
company's  rules  cannot  recover,**  and  the  duty  of  the  company  is  confined  to  re- 
frain from  willfully  or  intentionally  injuring  him.^'  Children  fall  within  this 
rule,  apparently,  without  regard  to  whether  they  are  of  sufficient  discretion  to  be 
contributorily  negligent.*"  Where  the  only  negligence  complained  of  was  in  the 
ejection  of  a  person  stealing  a  ride  and  such  person  was  found  dead  from  injuries 
causing  instant  death  some  distance  from  where  he  was  ejected,  no  connection  be- 
tween ejection  and  death  is  shown.*^ 

Persons  using  hand  cars  or  railroad  tricycles.^^ — ^A -railroad  company  may  be 


50.  Cleveland,  etc..  R.  Co.  v.  Cline,  111  111. 
App.  416. 

51.  Extreme  coldness  of  weather  is  such 
an  urgency.  Chicago  &  A.  R.  Co.  v.  Mayer, 
112   111.   App.   149. 

52.  Chicago  &  Alton  R.  Co.  v.  Mayer,  112 
111.   App.    149. 

53.  See  4  C.  L.  1206. 

54.  Katzinski  v.  G-rand  Trunk  R|.  \Co. 
[Mich.]    12    Det.    Leg.   N.    356,   104   N.   W.    409. 

65.  Hamilton  v.  Detroit,  etc.,  R.  Co. 
[Mich.]  12  Det.  Leg.  N.  604,  106  N.  "W.  82; 
Katzinski  v.  Grand  Trunk  R.  Co.  [Mich.] 
12  Det.  Leg.  N.   356,    104  N.  W.   409. 

56.  Willis  V.  Vicksburg,  etc.,  R.  Co.  [La.] 
38  So.  892. 

57.  Gulf,  etc.,  R.  Co.  v.  Melville  [Tex.  Civ. 
App.]    13  Tex.  Ct.   Rep.    29,   87   S.  W.   863. 

58.  Belt  R.  Co.  v.  Manthei,  116  111.  App. 
330. 

59.  Instructions  considered.  Pittsburgh, 
etc.;    Co.    V.    Fitzpatrick,    112    111.    App.    152. 

60.  See   4   C.   L.    1206. 

61.  62.  Chicago  &  A.  R.  Co.  v.  Pettit,  111 
111.  App.  172. 

63.     See   4  C.  L.  1206. 


64.  Person  riding  in  caboose.  St.  Louis, 
etc.,  R.  Co.  V.  Reed  [Ark.]  88  S.  W.  836. 
Person  on  foot  board  at  rear  of  switch  en- 
gine. Kansas  City,  etc.,  R.  Co.  v.  Williford 
[Tenn.]    88   S.  W.    178. 

65.  St.  Louis,  etc.,  R.  Co.  v.  Reed  [Ark.] 
88  S.  W.  836.  Company  held  liable.  Chi- 
cago, etc.,  R.  Co.  V.  Kerr  [Neb.]  104  N.  W. 
49.  Evidence  held  to  sustain  a  verdict  for 
plaintiff  injured  by  Jumping  from  a  freight 
train  under  threats  by  the  brakeman.  Illi- 
nois Cent.  R.  Co.  v.  Brown  [Miss.]  39  So 
531.  That  a  watchman  requested  an  errand 
of  a  boy  who  thereafter  played  about  in  a 
place  of  safety  for  some  time  does  not  make 
the  company  liable  for  injury  to  the  boy 
in  boarding  a  moving  train.  Fitzgerald  v. 
Chicago,  etc.,  R.  Co.,   114  111.  App.   118. 

66.  A  child  who  does  not  claim  that  he 
did  not  know  it  was  w;rong  and  dangferous 
to  climb  on  a  moving  freight  car  will  be 
chargea-ble  with  contributory  negligence. 
Fitzgerald  v.  Chicago,  etc.,  R.  Co.,  114  111. 
App.  118. 

67.  Morgan  v.  Oregon  Short  Line  R.  Co. 
[Utah]    83  P.   576. 
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liable  for  negligent  injury  to  a  quasi  licensee  using  a  tricycle  upon  its  tracks  with 
permission."* 

(§  11)  F,  Accidents  to  trains.'"' — It  is  a  complete  defense,  in  an  action  by  a 
sleeping  car  porter  for  injuries  received  from  the  explosion  of  a  locomotive,  that  in 
his  contract  with  the  sleeping  car  company  he  released  from  liability  for  personal 
injuries  all  railroad  companies  over  whose  lines  the  sleeping  cars  traveled."  Where 
the  explosion  of  car  of  burning  naphtha  injures  persons  who  go  into  a  field  from 
curiosity  to  watch  the  conflagration,  the  questions  of  negligence  and  contributory 
negligence  are  for  the  jury.'"  A  company  is  liable  to  a  pedestrian  at  a  safe  distance 
upon  the  right  of  way  injured  by  the  breaking  of  the  engine  because  of  excessive 
speed.''* 

(§  11)  G.  Accidents  at  crossings.  1.  Care  required  on  part  of  company. 
General  rutes.''* — Travelers  and  railroad  companies  have  reciprocal  rights  at  high- 
way crossings,''^  and  each  must  know  that  the  other  may  use  the  crossing  at  any 
time.'"  The  care  requisite  at  crossings  is  that  which  is  commensurate  with  the 
dangers,"  greater  vigilance  and  care  being  required  at  street  crossings  in  a  populous 
city.'*  Where  the  view  is  obstructed,'*  and  where  a  dangerous  situation  is  apparent, 
the  train  should  be  stopped  as  soon  as  possible."*  A  traveler's  mistake  in  judgment 
does  not  excuse  the  willful  or  negligent  infliction  of  injury  upon  him.*'  Those  in 
charge  of  a  locomotive  must  exercise  ordinary  care  in  keeping  a  lookout,*"  but  a 
fireman  is  not  negligent  in  failing  to  keep  a  lookout  at  a  crossing  where  he  is  other- 
wise engaged  in  his  regular  line  of  duty.*'  Negligent  running  of  a  train  creates  a 
liability  for  injuries  inflicted.**  To  be  actionable,  the  negligence  complained  of 
must  of  course  be  the  proximate  cause  of  injury.*^ 

Duty  to  signal.^" — Failure  to  give  a  reasonable  warning  of  the  approach  of  a 
locomotive  may  render  the  company  liable.*'     Statutes  may  require  every  locomotive 


68.     See   4   C.   L.   1207. 

09.  Wabash  R.  Co.  v.  Erb  [Ind.  App.]  73 
N.  E.  939.  Plaintiff  held  not  to  have  been 
a  trespasser.  Trinity  &  B.  V.  R.  Co.  v.  Simp- 
son [Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  23, 
86  S.  "W.  1034. 

70.  See  4  C.  L..  1207. 

71.  Chicago,  etc.,  K.  Co.  v.  Hamler,  215 
111.  525,  74  N.  E.  705. 

72.  Morrison  v.  Pittsburg,  etc.,  R.  Co..  26 
Pa.  Super.  Ct.  338. 

73.  Evidence  held  to  show  no  contribu- 
tory negligence,  and  that  excessive  speed 
of  locomotive  was  proximate  cause  of  in- 
jury. Kansas  City,  etc.,  R.  Co.  v.  Chiles 
[Mi.ss.]    38   S.  498. 

74.  See  4  C.  L.  1207. 

75.  International  &  G.  N.  R.  Co.  v.  Glover 
[Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  263,  88  S. 
W.   515.  ^  ,     , 

76.  Louisville  &  N.  R.  Co.  v.  Cleaver  [Ky.] 
89   S.  W.   494. 

77.  Wardner  v.  Great  Northern  R.  Co. 
[Minn  ]  104  N.  'W.  1084.  Reasonable  and  or- 
dinary care.  Christensen  v.  Oregon  Short 
Line  R.  Co.  [Utah]  80  P.  746.  A  railroad 
company  should,  under  the  law,  take  proper 
precautions  for  the  safety  of  travelers  on 
the  highway  having  reference  to  all  the 
conditions  and  probabilities  to  be  anticipat- 
ed. Brooks  v.  Boston  &  M.  R.  Co.,  188  Mass. 
416.  74  N.   B.    670.  ,    t,    « 

78.  McCabe's  Adm'x  v.  Maysville  &  B.  S. 
B.  Co.   [Ky.]   89  S.  W.  683. 

6  Curr.   Law. — 77. 


79.  Bilton  v.  Southern  Pac.  Co.  [Cal.]  83 
P.  440.  Injury  at  crossing  where  vie'w  -was 
obstructed.  Train  operated  at  excessive 
speed.     Id. 

80.  Teaton  v.  Boston  &  M.  R.  Co.  [N.  H.] 
61    A.    522.     Brammer's    Adm'r   v.    Norfolk    & 

J  "W.  R.  Co.  [Va.]  51  S.  B.  211. 

I      81.     Yeaton  v.  Boston  &  M.  R.  Co.   [N.  H.] 

61  A.  522.     Jumping  from  street  car  to  avoid 

apparent  collision.     Galveston,  etc.,  R.  Co.  v. 

Vollrath    [Tex.    Civ.    App.]    13    Tex.    Ct.    Rep. 

777,   89  S.  W.   279. 

82.  Missouri,  etc.,  R.  Co.  v.  Sisson  [Tex. 
Civ.  App.]  13  Tex.  Ct.  Rep.  347,  88  S.  W.  371; 
McCabe's  Adm'x  v.  Maysville,  etc.,  R.  Co. 
[Ky.]  89  S.  W.  683. 

83.  Brammer's  Adm'r  v.  Norfolk  &  W.  R. 
Co.    [Va.]    51   S.   B.   211. 

84  Ray  v.  Chesapeake  &  O.  R.  Co.,  57  "W. 
Va.  333,  50  S.  B.  413. 

85.  Conduct  of  employes  at  work  at 
crossing  held  not  negligent  nor  the  cause 
of  horse  being  frightened.  Courtney  v.  Min- 
neapolis, etc..  R.  Co.  [Minn.]  106  N.  W.  90.' 
That  a  train  was  unlawfully  obstructing  a 
crossing  held  not  the  proximate  cause  of 
injury  to  one  who,  mistaking  a  trainman's 
starting  signal  for  an  invitation  to  cross, 
was  injured.  Corbin  v.  Grand  Trunk  R.  Co. 
[Vt.]  63  A.  138. 

86.  See   4   C.   L.    1209. 

87.  Pyne  v.  Delaware,  etc.,  R.  Co.,  212 
Pa.  143,  61  A.  817;  Norris  v.  New  York,  etc., 
R.  Co.  [Conn.]  61  A.  1075.     If  a  prudent  rail- 
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to  be  equipped  with  bell  and  whistle  and  that  they  be  sounded  under  specified  con- 
ditions/' and  a  failure  to  give  statutory  signals  is  negligence  per  se ;'°  but  this  duty 
does  not  extend  to  private  crossings*"  or  crossings  not  on  the  same  grade,'^  though 
persons  using  private  crossings  in  the  vicinity  of  a  public  crossing  are  entitled  to  the 
benefit  of  signals  required  to  be  given  at  the  latter."^ 

SpeedJ'^ — In  the  absence  of  statute  or  ordinance  a  railroad  company  may  de- 
termine the  speed  of  its  trains,  but  under  the  rules  of  common  law  must  exercise 
its  franchise  with  due  regard  to  tjie  safety  of  the  public,"*  unless  there  be  circum- 
stances of  peculiar  hazard  about  a  particular  crossing  which  ri^uire  a  slackening 
of  speed.*'  Excessive  speed**  may  be  some  evidence  of  negligence,*^  "and  in  some 
states  is  negligence  per  se,*'  but  does  not  prevent  the  application  of  rules  of  con- 
tributory negligence.**  A  high  rate  of  speed  may  be  proper  at  a  country  crossing, 
although  it  might  be  considered  negligence  in  a  populous  dty.^     The  speed  of  a 


road  company  would  give  •warning  of  the 
approach  of  a  train  to  a  public  place,  it  is 
negligence  to  fail  to  do  so.  Bamberg  v. 
Atlantic  Coast  Line  R.  Co.  [S  Cj  Bl  S.  E. 
988.  Private  crossing.  AyerE  v.  Wabash 
R.  Co.,  190  Mo.  228,  88  S.  "W.  608.  Where 
it  was  customary  for  a  train  to  stand  t^ 
a  certain  place  for  several  hoursj,  it  is  negli- 
gence t^  without  warning,  move  the  train 
over  a  crossing  permissively  used  by  the 
public  during  such  period  of  time.  Minot 
V.  Boston   &  M.  R.  Co.    [N.  H.]    61  A,   509. 

88.  Civ.  Code  §  4f6,  requiring  the  sound 
Ing  of  1  bell  whistl  where  a  railroad 
crosses  any  street  or  highway,  is  applicable 
where  the  railroad  crosses  the  highway  on  a 
bridge.  Johnson  v.  Southern  Pac.  R.  Co., 
147  Cal.  624,  82  P.  306.  That  a  train  starts 
towards  a  crossing  within  the  designated 
distance  at  which  signals  must  be  given 
does  not  excuse  a  failure  to  signal.  Rev. 
St.  1899,  §  1102.  Spiller  v.  St.  Louis,  etc., 
K.  Co.,   112  Mo.  App.   491,    87  S.  W.  43. 

89.  Morey  v.  Lake  Superior,  etc.,  R.  Co., 
125  Wis.  148,  103  N.  W.  -271;  Greenawaldt  v. 
Lake  Shore  &  M.  S.  R.  Co.  [Ind.]  73  N.  E. 
910;  Wilson's  Adm'rs  v.  Chesapeake  &  O.  R. 
Co.,  27  Ky.  L.  R.  778,  86  S.  W.  690;  Louisville 
&  N.  R.  Co.  V.  Crominarity  [Miss.]  38  So.  633; 
Galveston,  etc.,  R.  Co.  v.  Vollrath  [Tex.  Civ. 
App.]  13  Tex.  Ct.  Rep.  777,  89  S.  W.  279. 
When  there  is  evidence  tending  to  show 
that  signals  were  not  given  at  a  railroad 
crossing  by  a  train  passing  over  an  inter- 
locking switch,  though  by  the  company's 
rules  it  would  not  be  opened  without  sig- 
nals, the  court  will  not  hold  as  a  matter  of 
law  that  signals  were  given.  Bamberg  v. 
Atlantic  Coast  Line  R.  Co.  [S.  C]  51  S.  B. 
988.  The  only  question  for  the  jury  with 
reference  to  an  electric  gong  at  a  railway 
crossing  which  failed  to  ring  is  whether  the 
defendant    company    had    exercised    ordinary 

"  care  under  all  the  circumstances  to  prevent 
the  accident.  C,  C.  &  St.  L.  R.  Co.  v.  Sivey, 
6  Ohio  C.  C.  (N.  S.)  221.  Failure  to  give 
statutory  signals  at  a  crossing  is  negligence. 
New  York,  etc.,  R.  Co.  v.  Robbins  [Ind.  App.] 
76  N.  E.   804. 

90.  For  the  jury  whether  failure  to  sig- 
nal was  negligence.  Ayers  v.  Wabash  R. 
Co.,   190  Mo.   228,   88  S.  W.   608. 

01.  Lewis  V.  Southern  R.  Co.  [Ala.]  38  So. 
1023.  It  is  only  at  grade  crossings  that  the 
Virginia     statutes     require     signals.      Con- 


struing Code  1904,  §  1294d.     NorfolV  &  W.  R. 
Co.  V.  Scruggs  [Va.]   52  S.  E.  834. 

92.  Wilson's  Adm'rs  v.  Chesapeake  X-  O. 
R.  Co.,  27  Ky.  L.  R.  778,  86  S.  W.  690. 

93.  See    4    C.   U    1209. 

94.  For  the  jury  to  determine  whether 
speed  was  negligence.  Toledo,  etc.,  R.  Co. 
V.  Smart,  116  111.  App.  523.  Where  the  view 
is  obstructed  the  speed  of  a  train  should  be 
so  regulated  that  a  traveler  who  has  stop 
ped,  looked  and  listened  at  the  proper  place 
may  pass  In  safety.  Schwarz  v.  Delawa^-e, 
etc.,  R.  Co.  [Pa.]  61  A.  255.  Whether  it  is 
negligence  to  run  across  an  unguarded 
crossing  at  a  speed  of  40  miles  an  hour  with- 
out giving  warning  is  for  the  jury.  Nelson 
v.  Long  Island  R.  Co.,  109  App.  Div.  626,  96 
N.  T.  S  246.  No  particular  rate  of  speed  at 
country  crossing  is  negligence  per  se.  Chi- 
cago, etc.,  R.  Co.  V.  Campbell  [Colo.]  83  P. 
138.  50  miles  per  hour.  Lake  Shore  &  M. 
S.  R.  Co.  V.  Barnes  [Ind.]  76  N.  E.  629.  Find- 
ing of  negligence  sustained,  35  miles  an 
hour,  where  view  was  obstructed.  Bilton 
V.    Southern   Pac,    R.    Co.    [Cal.]    83    P.    440. 

95.  That  a  crossing  was  much  used  for 
travel  does  not  alone  make  it  extra  hazard- 
ous. Lake  Shore  &  M.  S.  R.  Co.  v.  Barnes 
[Ind.]    76   N.   E.    629. 

96.  Morey  v.  Lake  Superior,  etc.,  R.  Co., 
125  Wis.  148,  10b  N.  W.  27i. 

or.  Morey  v.  Lake  Superior,  etc.,  R.  Co., 
125  Wis.  148,  103  N.  W.  271;  Southern  I.  R.  Co. 
V.   Messick    [Ind.   App.]    74  N.    E.    1097. 

98.  Southern  I.  R.  Co.  v.  Messick  [Ind. 
App.]  74  N.  B.  1097;  Borneman  v.  Chicago 
etc.,  R.  Co.  [S.  D.]  104  N.  W.  208;  Chicago 
&  A.  R.  Co.  v.  PuUiam,  111  111.  App.  305.  Ex- 
cessive speed  creates  a  presumption  of  neg- 
ligence under  Kurd's  Rev.  St.  1903,  c.  114, 
§  87,  but  that  presumption  may  be  overcome. 
Chicago  &  E.  I.  R.  Co.  v.  Grose,  214  111.  602, 
73  N.  B.  865.  Running  train  over  street 
crossing  at  greater  speed  than  ordinance  al- 
lows is  negligence  per  se.  Schmidt  v.  Mis- 
souri Pac.   R.   Co.    [Mo.]    90   S.   W.    136. 

99.  Greenwood  v.  Chicago,  etc.,  R.  Co. 
[Minn.]  104  N.  W.  3.  That  a  train  is  run  at 
a  forbidden  rate  of  speed  does  not  excuse 
use  of  due  care  at  crossing.  Schmidt  v. 
Missouri   Pac.    R.   Co.    [Mo.]    90    S.    W.    136. 

1.  Southern  I.  R.  Co.  v.  Messick  [Ind. 
App.]  74  N.  E.  1097.  To  run  a  fast  passenger 
train  in  the  nighttime  over  g,  country  cross- 
ing at  the   rate  of   35   miles  an  hour 'is  not 
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train  should  be  moderated  wlieii  a  flagman  is  off  duty  and  the  gates  are  locked 
open.^ 

Gates.^ — Failure  to  maintain  gates  at  a  country  highway  crossing  is  not  negli- 
gence,* nor  is  the  erection  of  gates  as  required  by  a  valid  municipal  ordinance."  A 
railroad  is  not  negligent  in  failing  to  maintain  at  street  crossings  gatAs  of  sufBciemt 
strength  to  restrain  a  runaway  team.* 

Flagmen.'' — In  the  exercise  of  its  police  power  a  municipality  may  require  a 
railroad  company  to  keep  a  watchman  at  a  dangerous  crossing,'  but  otherwise  of  a 
crossing  practically  in  the  open  country  where  there  is  no  evidence  to  show  the 
extent  of  the  public  use  thereof.*  Failure  to  place  a  flagman  at  a  crossing  is  not 
negligence  per  se.^°  Flagman  not  necessary  where  crossing  gates  are  properly 
operated  from  a  distant  tower,^^  but  otherwise  of  failure  to  place  a  watchman  at  a 
much  used  city  street  crossing,  or  to  take  other  precautions  commensurate  with  the 
danger,  at  least  during  hours  when  numbers  of  people  use  the  crossing.**  It  is  a 
flagman's  duty  to  know  of  the  approach  of  trains  and  to  give  timely  warning  to  all 
persons  attempting  to  cross  the  railroad  tracks.*' 

Headlights}* — An  ordinance  requiring  railroad  companies  under  penalty  to 
light  their  crossings  at  night  is  to  be  strictly  construed**  and  must  be  definite  and 
specific.*' 

Switching  and  hacking  trains}'' — It  is  unlawful  for  a  railroad  company  to  back 
cars  over  a  crossing  without  signals.*'  An  engineer  backing  his  engine  after  dark 
over  a  busy  street  crossing,  where  he  knows  there  is  no  watchman,  should  exercise 
care  proportionate  to  the  danger.*' 

(§  IIG)  2.  Contributory  negligence.  General  rules.'"' — One  intending  to 
cross  at  a  highway  crossing  must  make  a  reasonable  use  of  his  senses,  the  care  re- 
quired being  proportionate  to  the  dangers  of  the  crossing.''* 

Who  may  he  charged.^" — Contributory  negligence  of  a  driver  of  private  convey- 
ance is  not  imputable  to  one  riding  with  him  as  guest  or  companion,''^  unless  the 


negligence.      Keiser     v.     Liehig-h    Valley     E. 
Co.,   212  Pa.   409,   61  A.   903. 

2.  Schwarz  v.  Delaware,  etc.,  B.  Co.  [Pa.] 
61  A.   255. 

3.  See   4   C.   L.   1210. 

4.  Christensen  v.  Oregon  Short  Line  K. 
Co.   [Utah]    SO  P.  746. 

5.  Klein  v.  Missouri  Pao.  R.  Co.,  114  Mo. 
App.  89,  89  S.  W.  75.  Injury  to  members  of 
fire  department  by  collision  with  machinery 
for  operating  gates.  Seibert  v.  Missouri 
Pac.  B.  Co.,  188  Mo.  657,  87  S.  W.  995. 

6.  Brooks  V.  Boston  &  M.  R.  Co.,  188  Mass. 
416,  74  N.  E.  670. 

7.  See  '4  C.  L.  1210. 

8.  9.  Commonwealth  V.  Philadelphia,  etc., 
R.   Co.,    23- Pa.   Super.    Ct.   205. 

10.  Cowen  v.  Dietrick  [Md.]  60  A.  282. 
County  highway  crossing.  Christensen  v. 
Oregon  Short  Line  R.  Co.    [Utah]    80  P.   746. 

11.  Brooks  V.  Boston  &  M.  R.  Co.,  188 
Mass.  416,  74  N.  B.  670. 

12.  Illinois  Cent.  E.  Co.  v.  Coley  [Ky.] 
89  S  W.  234.  Where  an  engine  is  backed 
over'  a  crossing  at  night,  warning  signals 
should  be  given  and  a  man  with  a  light 
should  be  stationed  as  lookout.  Reld  v. 
Atlanta  &  C.  Air  Line  R.  Co.  [N.  C]  62  S. 
E    307 

13.  Pittsburg,    etc,   E.    Co.   v.   Smith,    110 

111.  App.  154. 


14.  See  4  C.  L.  1210. 

15.  Chicago,  etc.,  R.  Co.  v.  Salem  [Ind.] 
76   N.   E.    631. 

16.  An  ordinance  requiring  such  light  at 
crossings  in  a  town  as  the  town  maintains  is 
too  indefinite.  Chicago,  etc.,  R.  Co.  v.  Salem 
[Ind.]   76  N.  E.   631. 

17.  See   4   C.   L.   1210. 

18.  Toledo,  etc.,  E.  Co.  v.  Hammett,  115 
111.  App.  268.  For  a  railroad  to  kick  a  string 
of  detached  cars  over  the  crossing  of  a  pub- 
lic street  with  much  force  and  without 
warning  Is  actionable  negligence  with  re- 
spect to  a  pedestrian  injured  thereby.  Chi- 
cago Terminal  Transfer  Co.  v.  Walton  [Ind.] 
74  N.  E.  988.  It  Is  negligence  for  a  railroad 
company  to  kick  a  detached  standing  car, 
driving  It  across  a  crossing  without  giving 
warning.  Davis  v.  Michigan  Cent.  R.  Co. 
[Mich.]    105  N.  W.  877. 

1».  Illinois  Cent.  R.  Co.  v.  Coley  [Ky.] 
89    S.    W.    234. 

20.  See   4   C.   L.   1210. 

21.  Wardner  v.  Great  Northern  R.  Co. 
[Minn.]  104  N.  W.  1084;  Armstrong  v.  Penn- 
sylvania R.  Co.,   212  Pa.   288,    61   A.   831. 

22.  See  4  C.  L.   1211. 

23.  Colorado  &  S.  R.  Co.  v.  Thomas,  33 
Colo.  517,  81  P.  801. 
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injured  person  is  able  to  exercise  authority  over  the  driver,  or  fails  to  exercise 
reasonable  care  under  the  circumstances."^  The  care  required  of  an  infant  is  such 
as  may  be  reasonably  expected  of  one  of  his  age,  intelligence,  and  experience."' 

Acts  required  of  traveler."^ — The  law  regards  a  railroad  crossing  as  a  place  of 
danger,"'  though  in  some  states  travelers  and  railroad  companies  have  reciprocal 
rights  at  highway  crossings."'  All  persons  competent  to  exercise  care  for  their 
own  protection  must  use  their  faculties  of  sight  and  hearing,"'  and  one  who  could 
have  seen  an  approaching  train  but  went  on  the  crossing  without  looking  is  guilty 
of  contributory  negligence.^"  He  must  look  and  listen  at  a  sufBcient  distance'^ 
before  attempting  to  cross  the  track/"  continue  to  exercise  such  care^^  until  past 
the  danger,^*  look  both  ways,*"  and  exercise  care  proportionate  to  the  dangerous 
nature  of  the  place'"  and  in  view  of  all  the  circumstances.^'     One  who  hears  a 


24.  Colorado  &  S.  R.  Co.  V.  Thomas,  33 
Colo.  517,  81  P.  801.  Contributory  negli- 
gence of  a,  driver  may  be  imputed  to  the 
passenger.  Dryden  v.  Pennsylvania  B.  Co. 
[Pa.]    61  A.  249. 

25.  Christensen  v.  Oregon  Short  Line  R. 
Co.  [Utah]  80  P.  746.  A  child  of  six  years 
and  ten  months  can  not  be  charged  "with 
contributory  negligence  (Chicago  &  N.  W. 
R,  Co.  V.  Jamieson,  112  111.  App.  69),  nor  can 
a  child  of  less  than  six  years  (Chicago,  etc., 
R.   Co.   V.   Eganolf,   112  111.  App.   323). 

2«.     See  4  C.  L.  1211. 

27.  Seaboard  &  R.  R.  Co  v.  Vaughn's 
Adm'x  [Va.]  51  S.  E.  452;  Marshall  &  Green 
Bay  &  W.  R.  Co.,  125  Wis.  96,  103  N.  W.  249; 
Bra-mmer's  Adm'r  v.  Norfolk  &  W.  R.  Co. 
[Va.]    51  S.   B.   211. 

28.  International  &  G.  N.  B.  Co.  v.  Glover 
[Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  263,  88  S. 
W.  515;  Louisville  &  N.  R.  Co.  v.  Cleaver 
[Ky.]    89   S.   W.    494. 

29.  Marshall  v.  Green  Bay  &  W.  R.  Co., 
125  Wis.  96,  103  N.  W.  249;  Wardner  v.  Great 
Northern  R.  Co.  [Minn.]  104  N.  W.  1084; 
Cowen  V.  Dietrick  [Md.]  60  A.  282;  Fuchs  v. 
Lehigh  Valley  R.  Co.  [N.  J.  Law]  61  A.  1; 
Brammer's  Adm'r  v.  Norfolk  &  W.  R.  Co. 
[Va.]  51  S.  E.  211.  Contributory  negligence 
held  for  the'  jury.  New  York,  etc.,  R.  Co.  v. 
Robbins  [Ind.  App.]  76  N.  B.  804.  Negli- 
gence in  going  on  a  crossing  does  not  con- 
tribute to  injury  received  some  time  later 
while  lawfully  at  work  between  the  tracks. 
Elgin,  .T.  &  E.  R.  Co.  v.  Hoadley  [111.]  77 
N.   E.   151. 

30.  Schmidt  v.  Missouri  Pac.  R.  Co.  [Mo.] 
90  S.  W.  136;  Milliman  v.  New  York  Cent., 
etc.,  R.  Co.,  109  App.  Div.  139,  95  N.  Y.  S. 
1097;  Carlson  v.  Chicago  &  N.  W.  R.  Co. 
[Minn.]  105  N.  W.  555.  One  who  sees  the 
steam  of  an  approaching  train,  view  of  the 
track  being  obstructed,  and  drives  on  the 
crossing  in  an  effort  to  get  across  ahead  of 
it,  is  guilty  of  contributory  negligence, 
though  he  would  have  had  ample  time  to 
get  across  had  the  train  not  been  backing 
up.  Storrs  v.  Grand  Trunk  W.  R.  Co.  [Mich.] 
105  N.   W.   764. 

31.  Southern  R.  Co.  v.  Carroll  [C.  C.  A.] 
138  F.  638.  Distance  not  arbitrary,  but 
traveler  must  use  a  place  reasonably  cal- 
culated to  afford  full  opportunity  for  seeing 
and  hearing.  Greenawaldt  v.  Lake  Shore  & 
M.  S.  R.  Co.  [Ind.]  73  N.  B.  910.  That  one 
driving  a  team  stopped,  looked  and  listened 


at  a  place  where  the  traveling  public  gener- 
ally stopped  is  strong  evidence  that  it  was  a 
proper  place.  Fry  v.  Pennsylvania  R.  Co., 
24  Pa.  Super.  Ct.  147.  For  the  jury  to  deter- 
mine whether  plaintiff  stopped  at  a  proper 
place.  Toban  v.  Lehigh  &  Wilkes-Barre 
Coal  Co.,  24  Pa.  Super.  Ct.  475;  Summers  v. 
Bloomsburg  &  S.  R.  Co.,  24  Pa.  Super.  Ct. 
615.  An  instruction  limiting  the  injury  on 
contributory  negligence  to  "the  instant" 
when  an  accident  occurred  is  erroneous. 
Illinois  Cent.  R.  Co.  v.  Kief,  111  111.  App.   354. 

32.  Pyne  v,  Delaware,  L.  &  W.  R.  Co.,  212 
Pa.  142,  61  A.  817;  Anderson  v.  Baltimore  & 
O.  R.  Co.  [Md.]  61  A.  575;  Southern  R.  Co.  v. 
Carroll   [C.   C.  A.]    138   F.   638. 

33.  Blotz  v.  Lehigh  Valley  R.  Co.,  212  Pa. 
154,  61  A.  832;  Southern  R.  Co.  v.  Carroll 
[C.  C.  A.]  138  F.  638.  One  who  stops  and 
looks  30  feet  from  a  crossing  where  the 
view  is  obstructed,  and  continuously  listens 
from  that  time,  is  not  guilty  of  contributory 
negligence  as  a  matter  of  law  in  not  stop- 
ping again.  Coffee  v.  Pere  Marquette  R.  Co. 
[Mich.]  102  N.  W.  953.  Contributory  negli- 
gence held  for  the  jury  where  plaintiff 
stopped,  looked  and  listened  when  a  few 
feet  from  the  track.  Nelson  v.  Long  Island 
R.   Co.,    109   Apj).   Div.    626,    96   N.   Y.    S.    246. 

34.  St.  Louis,  etc.,  R.  Co.  v.  Hitt  [Ark.]  88 
S.  W.  911. 

35.  Marshall  v.  Green  Bay  &  W  R.  Co 
125  Wis.  96,  103  N.  W.  249.  Failure  to  look 
for  approaching  trains  is  negligence.  Fisher 
V.  Central  Vermont  R.  Co.,  109  App  Div 
449,  95  N.  Y.  S.  693.  The  fact  that  one 
about  to  drive  over  a  railroad  track  looks 
each  way  and  then  starts  his  horse  on  a 
trot  is  not  conclusive  proof  that  he  saw  an 
approaching  train.  Such  action  is  ordinarily 
that  of  a  prudent  man  who  desires  to  avoid 
any  possible  risk  in  a  place  well  known  to 
be  dangerous.  Baltimore,  etc.,  R.  Co.  v. 
Moloney,  7  Ohio  C.  C.  (N.  S.)  437.  Though 
no  signals  were  given,  if  the  person  injured 
could  have  discovered  the  approaching  train 
by  looking  and  listening  and  he  failed  to 
do  so,  he  cannot  recover.  Cooper  v  North 
Carolina  R.  Co.  [N.  C]  52  S.  B.  932.  Must 
look  and  listen  before  going  on  crossing. 
Evidence  held  to  show  contributory  negli- 
gence. Stokes'  Adm'x  v.  Southern  R  Co 
[Va.]   52  S.  B.  855. 

30.  Fuchs  v.  Lehigh  Valley  R.  Co  N  u 
Law]  61  A.  1;  Dryden  v.  Pennsylvania'  h! 
Co.   [Pa.]  61  A.  249. 
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train  at  a  crossing  where  the  view  is  obstructed,  but  is  told  by  another  that  it  is  not 
on  that  track,  is  not  guilty  of  contribuory  negligence  as  a  matter  of  law  in  going  on 
the  crossing  without  waiting  to  see  where  the  train  was.''  If  one  listens  and  looks 
attentively  before  going  on  a  crossing  and  discovers  no  appearance  of  danger,  it 
cannot  be  said  as  a  matter  of  law  that  he  was  guilty  of  contributory  negligence  in 
not  waiting  longer.^'  Many  courts  hold  that  a  traveler  upon  a  highway  approach- 
ing a  crossing  must  stop,  look,  and .  listen,*"  but  the  better  rule  seems  to  be  that 
whether  he  must  stop  in  addition  to  looking  and  listening,  depends  upon  the  facts 
of  each  case  f^  while  in  Kentucky*^  and  Texas  it  is  for  the  jury  to  say  whether  one 
should  look  and  listen,  a  failure  to  do  so  not  being  negligence  per  se.*'  In  Illinois 
a  failure  to  look  up  and  down  the  track  is  not  negligence  per  se,**  even  though  the 
crossing  gates  are  down,*''  though  otherwise,  where  the  gates  are  down  at  a  reason- 
able time  and  the  flagman  gives  warning.**  The  traveler  is  bound  only  to  exercise 
ordinary  care  and  prudence,*''  and  when  he  can  neither  hear  nor  see  a  train  he  is 
not  guilty  of  contributory  negligence  in  assuming  that  there  is  no  train  sufficiently 
near  to  make  the  crossing  dangerous,  when  the  statutory  signals  are  not  given.*' 
That  a  traveler  is  hard  of  hearing  and  short  sighted  increases  his  obligation  to  be 
watchful  at  railroad  crossings.*'  A  company  is  not  liable  to  one  who  through  fright 
places  himself  in  a  place  of  danger.^"     Since  a  person  approaching  a  crossing  is 


37.  Norris  v.  New  York,  etc.,  R.  Co. 
[Conn.]  61  A.  1075;  FarreU  v.  Erie  R.  Co. 
tC.  C.  A.]  138  F.  28.  Contributory  negligence 
held  for  jury  where  person  was  injured 
at  crossing  where  view  was  obstructed. 
Tingley  v.  Long  Island  R.  Co.,  109  App.  Div. 
793,  96  N.  T.  S.  865.  It  is  contributory  negli- 
gence as  a  matter  of  law  to  drive  on  a 
crossing  where  the  view  is  obstructed  with- 
out stopping,  looking  and  listening.  State  v. 
Western  Md.  R.  Co.   [Md.]   62  A.  754. 

38.  Coffee  v.  Pere  Marquette  R.  Co. 
[Mich.]    102  N.  W.  953. 

39.  Bilton  v.  Southern  Pac.  R.  Co.  [Cal.] 
83  P.  440. 

40.  Cohen  v.  Philadelphia,  etc.,  R.  Co.,  211 
Pa.  227,  60  A.  729;  Pyne  v.  Delaware,  etc., 
R.  Co.,  212  Pa.  143,  61  A.  817;  Toban  v. 
Lehigh  &  Wilkes-Barre  Coal  Co.,  24  Pa. 
Super.  Ct.  475.  Failure  to  look,  when  to 
have  done  so  would  have  prevented  injury 
and  where  there  are  no  circumstances  justi- 
fying such  a  failure,  precludes  recovery. 
Toledo,  etc.,  R.  Co.  v.  Christy,  111  111.  App. 
247.  Where  there  is  no  evidence  that  one 
Injured  at  a  crossing  looked  or  listened  on 
approaching  it,  there  can  be  no  recovery. 
York  V.  New  York,  etc.,  R.  Co.,  108  App. 
Dlv.  126,  95  N.  Y.  S.  1105.  Evidence  held  to 
show  that  person  in  automobile  either  delib- 
erately tried  to  cross  in  front  of  an  ap- 
proaching train  or  that  he  wholly  failed  to 
keep  a  lookout.  Turck  v.  New  York,  etc., 
R.  Co.,  108  App.  Div.  142,  95  N.  Y.  S.  1100. 
Where  plaintiff  drove  onto  a  crossing  with- 
out looking  for  approaching  trains,  he  is 
guilty  of  contributory  negligence  as  a  mat- 
ter of  law.  Chicago,  etc.,  R.  Co.  v.  Schwan- 
enfeldt  [Neb.]   105  N.  W.  1101. 

41.  Marshall  v.  Green  Bay  &  W.  R.  Co., 
125  Wis,  96,  103  N.  W.  249;  Fuchs  v.  Lehigh 
Valley  R.  Co.  [N.  J.  Law]  61  A.  1;  Bamberg 
V.  Atlantic  C.  L.  R.  Co.  [S.  C]  51  S.  B.  988; 
Louisville  &  N.  R.  Co.  V.  Crominarlty  [Miss.] 


38  So.  633;  O'Connor  v.  New  York,  etc.,  R. 
Co.    [Mass.]    75   N.   B.    614. 

42.  Wilson's  Adm'rs  v.  Chesapeake  &  O. 
R.  Co.,  27  Ky.  L.  R.  778,  86  S.  W.  690; 
Louisville  &  N.  R.  Co.  v.  Cleaver  [Ky.] 
89  S.  W.  494. 

43.  Accident  to  employe  of  defendant. 
Gulf,  etc.,  B.  Co.  V.  Melville  [Tex.  Civ.  App.] 
13  Tex.  Ct.  Rep.  29,  87  S.  W.  863. 

44.  Chicago  &  Alton  R.  Co.  v.  Pulliam, 
111  111.  App.  305.  Duty  to  look  and  listen 
depends  on  surrounding  circumstances.  Chi- 
cago Junction  R.  Co.  v.  McAnrow,  114  111. 
App.  501.  Whether  failure  to  stbp,  look  and 
listen  is  contributory  negligence  is  for  the 
jury.  Toledo,  etc.,  R.  Co.  v.  Hammett  [111.] 
77  N.  E.  72. 

45.  Evidence  showed  a  custom  to  leave 
the  gates  down  without  reason.     Chicago  & 

E.  I.  R.  Co.  v.  Keegan,  112  111.  App.  338. 

46.  Ludolph  v.  Chicago  &  N.  W.  R.  Co., 
116  111.  App.  239. 

47.  Farrell   v.   Brie   R.   Co.    [C.   C.   A.]    138 

F.  28;  International,  etc.,  R.  Co.  v.  Glover 
[Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  263,  88  S. 
W.  515;  Dougherty  v.  Chicago,  etc.,  R.  Co. 
[S.  D.]  104  N.  W.  672;  Southern  R.  Co.  v. 
Carroll  [C.  C.  A.]  138  F.  638.  A  traveler 
should  give  way  to  any  train  in  sight  or 
hearing,  and  moving  so  rapidly  as  to  make 
it  doubtful  whether  he  can  cross  in  per- 
fect safety.  Southern  R.  Co.  v.  Carroll  [C.  C. 
A.]  138  F.  638. 

48.  Dougherty  v.  Chicago,  etc.,  R.  Co. 
[S.  D.]    104  N.  W.   672. 

49.  Toledo,  etc.,  R.  Co.  v.  Smart,  116  111. 
App.  523.  Man  of  impaired  hearing  and  vis- 
ion driving  on  crossing  without  stopping 
or  looking  held  guilty  of  contributory  negli- 
gence. Hood  v.  Lehigh  Valley  R.  Co.,  109 
App.  Div.  418,  96  N.  Y.  S.  431.  A  deaf  per- 
son approaching  a  railroad  crossing  is  held 
to  a  more  vigilant  exercise  of  his  remaining 
senses  than  one  not  so  affected.  Toledo,  P. 
&  W.  R.   Co,   V.    Hammett    [111.]    77   N.   B.   72. 
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bound  to  the  vigilant  exercise  of  his  senses,  that  a  train  was  an  extra  does  not  excuse 
his  failure  to  take  proper  precautions.*^ 

T^uty  where  view  of  track  is  obstructed.^^ — A  person  whose  hearing"  or  vision  is 
temporarily  obstructed  should  take  the  greater  care"*  and  await  its  passing  away,'" 
or  report  to  other  means  to  ascertain  whether  a  train  is  approaching,  and  after 
passing  the  obstruction  stop,  look  and  listen.'^"  A  traveler  unable  to  obtain  a  suffi- 
cient view  from  his  carriage  should  go  forward  on  foot  and  investigate.*^  It  is  not 
contributory  negligence  as  a  matter  of  law  for  a  person  to  stand  for  a  moment  on 
a  crossing  near  a  detached  and  stationary  car.** 

Parallel  tracks.^^ — A  failure  to  stop,  look  and  listen  at  each  track  may  not  be 
contributory  negligence.'"  Only  positive  evidence  that  one  killed  at  a  railroad 
crossing  did  not  stop,  look  and  listen  will  so  rebut  the  presumption  that  he  did  so 
as  to  take  the  case  from  the  jury.^"^ 

Right  to  rely  on  crossing  signals,  stops,  gates,  flagmen,  etc.^^ — The  public  may, 
to  a  reasonable  extent,  rely  on  a  gateman  or  other  person  to  perform  his  duty  in  giv- 
ing signals  of  danger,"'  but  a  failure  to  perform  such  duty  does  not  justify  a  traveler 
in  placing  himself  in  a  position  of  danger,"*  nor  absolve  him  from  the  use  of  inde- 
pendent observation  for  his  own  protection;"*  and  that  an  automatic  alarm  at  a 
crossing  does  not  ring,  does  not  as  a  matter  of  law  entitle  a  traveler  to  assume  that 


BO.  Illinois  Jent.  B.  do.  v.  Haecker.  110 
111.  App.  102. 

51.  Carlson  v.  Chicago  &  N.  W.  R.  Co. 
[Minn.]   105  N.  W.  555. 

52.  See  4  C.  D.   1212. 

53.  Fuchs  V.  Lehigh  "Valley  H.  Co.  [N.  J. 
Law]  61  A.  1.  Defective  hearing.  Toledo, 
etc.,  R.  Co.  V.  Smart.  116  111.  App,   523. 

54.  Cohen  v.  Philadelphia  &  R.  R.  Co.,  211 
Pa.  227,  60  A.  729.  Defective  eyesight.  To- 
ledo, etc.,  R.   Co.  V.  Smart,   116  111.  App.   523. 

55.  Keller  v.  Erie  R.  Co.  [N.  T.]  75  N.  E. 
965.  Wherp  a  temporary  obstruction  like 
a  passing  train  obstructs  the  view,  it  is 
the  duty  of  the  traveler  to  wait  until  the 
view  is  clear  and  then  look.  Turck  v.  New 
York,  etc.,  R.  Co.,  108  App.  Div.  142,  95  N. 
T.  S.  1100. 

56.  Colorado  &  S.  R  Co.  v.  Thomas,  33 
Colo.  517,  81  P.  801.  One  approaching  a 
crossing  where  the  view  is  obstructed  is 
not  as  a  matter  of  law  guilty  of  contribu- 
tory negligence  in  failing  to  ask  persons 
standing  near  the  track  if  it  was  safe  to 
cross.  Coffee  v.  Pere  Marquette  R.  Co. 
[Mich.]  102  N.  W.  953. 

B7.  Dryden  v.  Pennsylvania  R.  Co.  [Pa.] 
61  A.  249;  Blotz  V.  Lehigh  Valley  R.  Co.,  212 
Pa.  154,  61  A.  832;  Brammer's  Adm'r  v. 
Norfolk  &  W.  R.  Co.   [Va.]   51  S.  E.   211. 

58.  Davis  v.  Michigan  Cent.  R.  Co.  [Mich.] 
105  N.  W.  877. 

59.  See  4  C.  L.   1212. 

60.  Cohen  v.  Philadelphia  &  R.  R.  Co.,  211 
Pa.  227,  60  A,  729;  St.  Louis,  etc.,  R.  Co.  v. 
Hitt  [Ark.]  88  S.  W.  908.  Where  one  who 
has  crossed  two  parallel  tracks,  and  is  wait- 
ing for  the  passage  of  a  train  on  the  third, 
stands  so  near  the  second  track  that  he  is 
injured  by  a  train  thereon,  the  approach  of 
which  he  could  have  seen,  he  is  guilty  of  con- 
tributory negligence.  Hoopes  v.  Atchison, 
etc.,  R.  Co.  [Kan.]  83  P.  987.  Evidence  that 
person  stepped  on  one  track  to  avoid  a.  train 


passing  on  another  held  to  show  contribu- 
tory negligence.  Mullin  v.  Philadelphia,  etc., 
R.  Co.    [Del.   Super.]    63  A.   26. 

61.  Hanna  v.  Philadelphia  &  R.  R.  Co. 
[Pa.]    62   A.    643. 

62.  See  4  C.  L.  1212. 

63.  Pittsburg,  etc.,  R.  Co.  v.  Smith,  110 
111.  App.  154;  Baltimore  &  O.  R.  Co.  v.  Con- 
nell  [C.  C.  A.]  137  F'.  8;  Greenawaldt  v.  Lake 
Shore,  etc.,  R.  Co.  [Ind.]  74  N.  E.  1081;  Chi- 
cago, etc.,  R.  Co.  V.  Olson,  113  111.  App.  320; 
Toledo,  etc.,  R.  Co.  v.  Hammett,  115  111.  App. 
268.  Travelers  may  take  into  consideration 
the  suggestions  and  conduct  of  a  brakeman 
in  a  position  to  observe  the  tracks.  St. 
Louis,  etc.,  R.  Co.  v.  Hitt  [Ark.]  88  S.  W.  990. 
Where  a  ilagman  beckoned  to  one  driving  to 
proceed  across  the  tracks,  he  had  a  right  to 
rely  on  the  assurance  that  he  would  incur 
no  danger  from  approaching  trains  (Lake 
Erie  &  W.  R.  Co.  v.  Fike  [Ind.  App.]  74  N. 
E.  636),  and  one  may  assume  that  he  may 
cross  in  safety  where  the  flagman  is  at 
his  post  but  gives  no  warning  (Chicago 
Junction  R.  Co.  v.  McAnrow,  114  111.  App. 
501).  Every  person  who  would  be  benefited 
by  compliance  by  a  railroad  with  a  speed  or- 
dinance may  assume  that  it  will  not  be  vio- 
lated. Davenport,  etc.,  R.  Co.  v.  De  Taeger, 
112  111.  App.  537.  Failure  to  give  statutory 
signals  at  a  crossing  does  not  excuse  per- 
sons using  the  crossing  from  exercising  or- 
dinary care.  New  York,  etc.,  R.  Co.  v.  Rob- 
bins  [Ind.  App.]  76  N.  B.  804. 

64.  Toledo,  etc.,  R.  Co.  v.  Hammett,  115 
111.  App.  268.  Failure  to  signal  by  bell  or 
whistle  does  not  justify  a  person  in  attempt- 
ing to  cross  railroad  tracks  without  looking 
for  trains.  Fisher  v.  Central  Vt.  R.  Co.,  109 
App.  Div.  449,  95  N.  Y.  S.  693. 

65.  Chicago  &  E.  I.  R.  Co.  v.  Olson,  113  111. 
App.  320;  Wardner  v.  Great  Northern  R.  Co. 
[Minn.]  104  N.  W.  1084;  Louisville  &  N.  R. 
Co.  V.  Cleaver    [Ky.]    89  S.   W.    494;  Cohen  v. 
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the  crossing  is  clear.''  The  fact  that  the  crossing  gates  are  up  is  an  indication  to 
travelers  that  they  can  safely  cross  the  tracks,"'  bnt  does  not  justify  them  in  ignoring 
all  the  Other  sights  and  sounds  indicating  that  they  cannot  safely  advance, "■*  but 
the' raising  of  gates  after  the  passing  of  a  train  is'  an  invitation  for  travelers  to 
cross.""  A  traveler  is  not  required  to  anticipate  that  an  approaching  train  would 
proceed  at  an  unlawful  speed'"  or  at  a  speed  dangerous  in  view  of  the  relative  loca- 
tion of  the  crossing  and  a  curve.'^ 

Duties  as  to  standing,  switching,  and  baching  trains.''^ — ^An  attempt  to  pass 
between  cars  blocking  a  city  street  is  not  necessarily  contributory  negligence.'" 

(§11)  H.  Injuries  to  persons  on  highway  or  private  premises  near  trades. 
Injuries  from  frightened  horses.'* — Travelers  must  regard  railroad  crossings  as  a 
place  of  danger.'"  A  railway  company  is  not  liable  for  injuries  from  frightening 
horses  by  the  ordinary  operation  of  a  train'"  or  hand  car,"  though  it  may  be  for 
doing  anything  unnecessary,  naturally  calculated  to  frighten  ordinarily  gentle 
horses,'*  or  for  failure  to  sound  the  statutory  signals,"  or  to  give  warning  at  an 
elevated  crossing  though  not  required  by  law  if  in  fact  such  would  be  reasonable.'" 
It  may  be  negligence  to  give  the  statutory  crossing  signal  when  it  will  obviously  in- 
crease the  fright  of  a  team,'^  and  to  leave  a  hand  car  on  a  highway  is  prima  facie 
unlawful.*^  A  company  is  not  required  to  keep  a  lookout  for  trains  on  parallel 
highways  remote  from  stations  and  crossings,*^  or  on  thoroughfares  which  are  not 


Philadelphia  &  R.  R.  Co.,  211  Pa.  227,  60  A. 
729;  Larsen  v.  United  States  Mortg.  &  Trust 
Co.,  105  App.  Div.  bSl,  93  N.  T.  S.  610;  Bram- 
mer's  Adm'r  v.  Norfolk  &  W.  B.  Co.  [Va.] 
51  S.  E.  211. 

B6.  Southern  I.  R.  Co.  v.  Corps  [Ind.  App.] 
76   N.   E.   902. 

67.  Chicag-o  &  E.  I.  B.  Co.  v.  Zapp,  110  111. 
App.  553;  Chicago,  etc.,  B.  Co.  v.  Olson,  113 
111.  App.  320. 

68.  Briggs  V.  Boston  &  M.  B.  Co.,  188 
Mass.  463,  74  N.  E.   667. 

69.  Smith  v.  Michigan  Cent.  R.  Co.  [Ind. 
App.]   73  N.  B.  928. 

70.  Farrell  v.  Erie  B.,  Co.  [C.  C.  A.]  138 
F.  28;  Davenport,  etc.,  R.  Co.  v.  Taeger,  112 
111.  App.   537. 

71.  Farrell  v.  Brie  B.  Co.  [C.  C.  A.]  138 
F    28 

7S.     See  4  C.  L.  1213. 

73.  Whether  one  is  negligent  in  attempt- 
ing to  pass  between  cars  by  getting  upon 
the  bumpers  at  the  invitation  of  the  brake- 
man  is  a  question  for  the  Jury.  Sheridan  v. 
Baltimore  &  O.  B.  Co.  [Md.]  60  A.  280.  Evi- 
dence is  admissible  to  show  that  tram 
blocked  the  crossing  for  an  unlawful  length 
of  time  and  that  plaintiff  was  in  danger  of 
being  late  at  his  employment.  Thomasson 
V.  Southern  R.  Co.   [S.  C]   51  S.  B.  443. 

74.  See  4  C.  L.  1218. 

75.  Lake  Erie  &  W.  R.  Co.  v.  Fike  [Ind. 
App.]  74  N.  B.  636.  Failure  to  look  up  and 
down  track.  Chicago  &  A.  R.  Co.  v.  Vre- 
meister,   112  111.  App.   346. 

76.  Louisville  &  N.  B.  Co.  v.  Sights 
[Ky  ]  89  S.  W.  132;  Lewis  v.  Southern  B.  Co. 
[Ala]  38  So.  1023;  Foster  v.  Bast  Jordan 
LumlDer  Co.  [Mich.]  12  Det.  Leg.  N.  426,  104 
N  "W  617;  Atchison,  etc.,  R.  Co.  v.  Walken- 
shaw  [Kan.]  81  P.  463.  One  driving  across 
railroad  tracks  in  front  of  an  engine  attach- 
ed to  a  train  assumes  the  risk  of  his  horse 
becoming  frightened  at  the  noises  made  In 


the  ordinary  handling  of  a  train,  as  a  whistle 
signal  to  the  brakeman.  Lake  Brie  &  W. 
R.  Co.  V.  Fike  [Ind.  App.]  74  N.  B.  636.  A 
railroad  company  is  not  liable  for  the  fright- 
ening of  horses  on  adjacent  premises  by 
the  noises  incident  to  the  ordinary  movement 
of  its  trains.  Wieber  v.  New  York,  etc.,  R. 
Co.,   109   App.   Div.   81,   96  N.   T.  S.    28. 

77.  Failure  to  give  warning  of  the  ap- 
proach of  a  hand  car  is  not  negligence  per 
se  in  the  absence  of  statute  or  ordinance. 
Chicago  &  A.  R.  Co.  v.  Vremeister,  112 
111.  App.  346.  Averment  of  injury  by  horse 
becoming  frightened  at  hand  car  left  near 
track  demurrable  unless  it  is  alleged  that 
the  hand  car  was  an  object  likely  to  frighten 
horses.  Norfolk  &  W.  B.  Co.  v.  Gee  [Va.] 
52    S.    B.    572. 

78.  -Escaping  steam.  Negligence  for  the  ju- 
ry.    Foster  v.  East  Jordan  Lumber  Co.  [Mich.] 

12  Det.  Leg.  N.  426,  104  N.  W.  617;  Chicago, 
etc.,  R.  Co.  V.  Jones  [Tex.  Civ.  App.]  13  Tex. 
Ct.  Rep.  545,  88  S.  W.  445;  Ala.  Great  South- 
ern R.  Co.  V.  Fulton  [Ala.]  39  So.  282;  Hickey 
v.  Rio  Grande  "Western  By.  Co.  [Utah]  82  P. 
29;    Gulf,    etc.,    B.  Co.  v.  Hord  [Tex.  Civ.  App.] 

13  Tex.  Ct.  Rep.  351,  87  S.  W.  848.  For  the 
'Jury  whether  company's  employes  were  neg- 
ligent in  manner  of  placing  a  hand  car  on 
track  at  crossing  (Chicago,  B.  &  Q.  B.  Co.  v^i 
Harley  [Neb.]  104  N.  W.  862),  or  whether  ai ' 
hand  car  moving  at  an  excessive  speed  waa 
the  proximate  cause  of  injury  (St.  Louis  Sj 
W.  R  Co.  V.  Everett  [Tex.  Civ.  App.]  89  S. 
W.  457. 

79.  Johnson  v.  Southern  Pac.  E.  Co.,  147. 
Cal.  624,  82  P.   306. 

SO.  Louisville  &  N.  E.  Co.  v.  Sawyer,  114 
Tenn.  84,  86  S.  W.  386.  Contra.  Lewis  v. 
Southern   B.   Co.    [Ala.]   38   So.   1023. 

81.  St.  Louis  S.  W.  B.  Co.  v.  Kilman  [Tex. 
Civ.  App.]    86   S.   W.   1050. 

82.  Southern  I.  R.  Co.  v.  Norman  [Ind. J 
74  N.  E.  896. 
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public  highways,  but  are  near  the  right  of  way,'*  nor  to  give  warning  of  intention  to 
move  a  train  to  parties  near  the  track  but  having  no  business  with  the  company ;'°  but 
after  discovery  of  the  peril  of  a  traveler,  because  of  the  fright  of  his  mule,  the  com- 
pany's servants  must  use  every  means  at  hand  which  a  man  of  ordinary  prudence  would 
have  used  to  allay  the  fright  of  the  animal.""  When  the  person  in  charge  of  a  train  sees 
one  deliberately  drive  a  team  into  immediate  proximity  to  the  track,  he  need  not  stop 
but  may  assume  that  the  team  is  gentle  and  that  the  driver  will  use  due  care,'^  but  he 
must  keep  watch  and  immediately  on  discovering  that  for  any  reason  the  driver  does 
not  or  cannot  avoid  the  danger,  he  must  use  all  available  means  to  stop  the  train.*' 
A  railroad  company  is  liable  for  injuries  resulting  from  a  mule  taking  fright  at 
a  mail  crane  and  mail  bag  suspended  therefrom  upon  the  property  of  the  company.'" 
Flagmen  should  give  such  warning  of  the  approach  of  a  train  as  will  enable  a  traveler 
to  stop  his  team  where  an  ordinarily  well  broken  team  would  not  become  dangerous- 
ly frightened,  or  such  warning  as  would  give  him  time,  if  his  team  were  not  or- 
dinarily well  broken,  to  turn  about  and  drive  to  a  point  of  safety.""  It  is  negli- 
gence to  place  a  signal  torpedo  on  the  track  so  near  a  highway  that  a  person  on  the 
highway  is  injured  by  explosion  of  the  torpedo. ""■  The  usual  rules  as  to  contributory 
negligence  apply."^  Failure  to  stop,  look  and  listen  is  immaterial  in  an  action  for 
injury  resulting  from  a  mule  taking  fright  at  a  mail  crane  and  mail  bag."' 

(§11)  /.  Injuries  to  animals  on  or  near  tracks.^*  How  far  liability  ex- 
tends.^^ — The  general  rules  applying  to  injuries  to  licensees  and  trespassers  ex- 
tend to  the  live  stock  of  such  persons  upon  the  right  of  way  under  similar  condi- 
tions,""  and  a  railroad  company  may  be  guilty  of  negligence  in  failing  to  give  sig- 
nals"^ independent  of  the  statutory  crossing  signals,"'  or  for  using  an  inferior  kind 


83.  Atchison,  etc.,  R.  Co.  v.  Walkenshaw 
[Kan.]    81  P.  463. 

84.  Alabama  G.  S.  R.  Co.  v.  Fulton  [Ala.] 
39    So.    282. 

86.  Gulf,  etc.,  R.  Co.  v.  Herd  [Tex.  Civ. 
App.]    13   Tex.   Ct.    Rep.    351,    87    S.   W.    848. 

86.  Alabama  Great  Southern  R.  Co.  v. 
P'ulton  [Ala.]  39  So.  282.  Evidence  of  fright- 
ening of  horse  by  escaping  steam  held  to 
show  that  engineer  stopped  the  steam  as 
soon  as  possible  after  observing  the  horse 
and  accordingly  disclosed  no  negligence. 
Powers  v.  Grand  Trunk  R.  Co.  [Vt.]'63  A. 
139 

87,  88.  Chicago,  etc.,  R.  Co.  v.  Clinken- 
beard    [Kan.]    84  P.   142.       , 

89.  No  defense  that  mail  bag  was  for 
government.  That  driver  should  have  seen 
person  approaching  with  mail  bag  does  not 
show  contributory  negligence.  "Western  R. 
of  Ala.  V.  Cleghorn   [Ala.]    39  So.   133. 

90.  Louisville  &  N.  R.  Co.  v.  Sights  [Ky.] 
89  S.  W.  132. 

91.  Illinois  Cent.  R.  Co.  v.  Schultz  [Miss.] 
39  So.  1005. 

92.  Alabama  Great  Southern  R.  Co.  v. 
Fulton  [Ala.]  39  So.  282;  St.  Louis  S.  "W.  R. 
Co.  V.  Everett  [Tex.  Civ.  App.]  13  Tex.  Ct. 
Rep  890,  89  S.  "W.  457;  Chicago,  etc.,  R.  Co. 
V  Crose  214  111.  602,  73  N.  E.  865;  Hickey 
v.  Rio  Grande  W.  R.  Co.  [Utah]  82  P.  29. 
Evidence  held  to  require  submission  of  con- 
tributory negligence  In  leaving  team  un- 
attended near  railroad  track.  Habenicht  v. 
Chicago,  etc.,  R.  Co.  [Vis.]  105  N.  W.  910.  It  is 
not  contributory  negligence  as  a  matter  of 
law  for  a  shipper  to  leave  his  team  unattended 


near  the  track  while  he  went  to  the  freight 
house,  the  team  being  at  the  place  to  which 
he  was  directed  by  the  baggageman  to  go. 
Bankman  v.  Pere  Marquette  R.  Co.  LMich.] 
105  N.  W.  154.  That  a  city  employe,  whose 
duty  it  was  to  clean  street  lights  between 
the  tracks  at  a  railroad  crossing,  knew  of 
the  dangerous  character  of  the  crossing  does 
not  as  a  matter  of  law  charge  him  with  con- 
tributory negligence.  Elgin,  etc.,  R.  Co.  v. 
Hoadley  [111.]  77  N.  B.  151. 

93.  Western  R.  Co.  v.  Cleghorn  [Ala.]  39 
So.  133. 

94.  See  4  C.  L.   1219. 

95.  See    4    C.   L.    1220. 

96.  Acord  v.  St.  Louis  S.  W.  R.  Co.,  113  Mo. 
App.  84,  87  S.  W.  537;  Russell  v.  Maine  Cent. 
R.,  Co.  [Me.]  61  A.  899;  Atlantic  Coast  Line 
R.  Co.  v.  Waycross  Elec.  L.  &  P.  Co.,  123  Ga. 
613,  51  S.  E.  621.  Must  use  ordinary  care. 
Atlanta  &  "W.  P.  R.  Co.  v.  Hudson,  123  Ga. 
108,  51  S.  E.  29.  Conduct  after  discovery  of 
animals  on  track.  Missouri,  etc.,  R.  Co.  v. 
Rodgers  [Tex.  Civ.  App.]  86  S.  W.  625.  Kill- 
ing of  horse  upon  depot  grounds.  Texas 
Cent.  R.  Co.  v.  Harbison  [Tex.  Civ.  App.] 
13  Tex.  Ct.  Rep.  610,  88  S.  W.  414.  Not  bound 
to  keep  tracks  in  such  condition  that  animal 
going  thereon  will  not  be  hurt.  Horse  fell 
through  bridge.  Padgitt  v.  Missouri,  etc., 
R.   Co.    [Tex.  Civ.  App.]   90  S.   W.   67. 

97.  Dougherty  v.  Chicago,  etc.,  R  Co 
[S.  D.]  104  N.  W.  672. 

98.  O'Leary  v.  Chicago,  etc.,  R.  Co,  [Iowa] 
103  N.  W.  362;  Dougherty  v.  Chicago,  etc., 
R.   Co.    [S.   D.]    104   N.   W.    672. 
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of  locomotive  headlight."'  In  some  states  an  engineer  need  not  keep  a  lookout 
for  trespassing  stock/  while  in  others  he  owes  no  duty  toward  trespassing  stock  until 
after  discovery  of  their  presence.^  After  the  discovery  of  an  approaching  un- 
attended team,  an  accident  must  be  avoided  by  stopping  the  train,  if  possible  in 
the  exercise  of  ordinary  care.'  There  is  no  common-law  remedy  for  injuries  to  stock 
by  railroads*  other  than  the  ordinary  remedy  for  negligent  injuries  to  stock.'' 
Under  the  Arkansas  statute  providing  a  penalty  for  injuries  to  stock  by  reason 
of  failure  to  maintain  cattle  guards,  the  owner  cannot  recover  the  value  of  the 
stock."  By  statute,  railroad  companies  may  be  held  liable  for  injuries  to  animals 
running  against  the  fence  upon  the  right  of  way.''  Statutes  on  injury  to  stock  apply 
to  companies  operating  railroads  regardless  of  the  ownership.*  Where  an  animal 
goes  suddenly  on  the  track  so  close  to  an  approaching  train  that  it  is  impossible 
to  stop  there  is  no  liability'  unless  the  impossibility  of  stopping  was  due  to  the 
train  being  operated  at  a  negligent  rate  of  speed.'^"  Evidence  that  by  a  proper  look- 
out an  animal  on  the  track  could  have  been  seen  in  time  to  stop  the  train  makes 
a  case  for  the  jury.^^  Under  a  statute  providing  that  proof  of  injury  by  the 
operation  of  a  train  raises  a  presumption  of  negligence,  a  case  for  the  jury  is 
made  by  evidence  that  plaintifE's  animal  was  found  injured  at  a  place  some  dis- 
tance from  the  railroad  and  that  tracks  ran  from  such  place  to  where  hair  and  blood 
on  the  ties  showed  that  an  animal  had  been  injured.^^  That  an  animal  is  killed 
by  a  train  at  a  public  crossing  does  not  ordinarily  make  a  prima  facie  case.^' 
Place  of  entry  on  right  of  way}* — The  place  where  the  animal  gets  upon 
the  track  and  not  where  it  is  injured  fixes  the  liability  of  the  road.^"  A  railroad 
company  owes  no  duty  of  fencing  as  to  the  owner  of  stock  pastured  on  the  prop- 
erty of   a  third  person  which  does  not  join  the  railroad  location,^"   though  in 


99.  Light  showing  only  90  or  100  ft. 
ahead.  St.  Louis,  etc.,  H.  Co.  v.  Shannon 
[Ark.]    88   S.   W.    851. 

1.  Borneman  v.  Chicago,  etc.,  E.  Co.  [S. 
D.]  104  N.  W.  208. 

Contra:  Must  keep  a  lookout  [Kirby's 
Dig-.  I  6607]  (Prescott,  etc.,  B.  Co.  v.  Brown 
[Ark.]  86  S.  W.  809),  and  if  running  through 
a  town  he  must  be  on  the  alert  and  prepared 
for  Instant  action  in  case  stock  stray  upon 
the  track  (St.  Louis,  etc.,  R.  Co.  v.  Kimber- 
lain  [Ark.]   88  S.  W.  599). 

a.'  Russell  V.  Maine  Cent.  R.  Co.  [Me.]  61 
A.  899. 

3.  O'Leary  v.  Chicago,  etc.,  R.  Co.  [Iowa] 
103  N.  W.   362. 

4.  St.  Louis,  etc.,  R.  Co.  v.  Busick  [Ark.] 
86  S.  W.   674. 

6.  Oyler  v.  Quinoy,  etc.,  R.  Co.,  113  Mo. 
App.   375,  88  S.  W.  162. 

6.  Kirby's  Dig.  §§  6644,  6645.  St.  Louis 
etc      R    Co.    V.   Busick    [Ark.]    86    S.   W.    674. 

r.'  Rev.  St.'  1899,  §  1106.  Hobbs  v.  St. 
Louis,  etc.,  R.  Co.,  113  Mo.  App.  126,  87  S.  W. 
525. 

8.  Karn  v.  Illinois  So.  R.  Co.,  114  Mo.  App. 
162,    89    S.    W.    346. 

9.  Mongogna  V.  Illinois  Cent.  R.  Co.  [La.] 
39  So.  699.  Evidence  insufficient  to  show 
negligent  failure  to  discover  animal  on  track. 
Chicago,  etc.,  R.  Co.  v.  Campbell  [Colo.] 
83  P.  138.  That  the  track  was  straight  for 
a  great  distance  does  not  of  Itself,  and  with- 
out proof  that  the  animals  were  on  the  track 
for  a  considerable  time,  warrant  submis- 
sion   of    failure    to    avert    discovered    peril. 


Gulf,  etc.,  R.  Co.  v.  Simpson  [Tex.  Civ.  App.] 
91   S.   W.    874. 

10.  Western  R.  Co.  v.  Stone  [Ala.]  39 
So.  723.  An  instruction  exonerating  the  rail- 
road company,  if  cattle  came  on  the  track 
so  close  to  the  train  that  it  could  not  be 
stopped,  is  erroneous  as  ignoring  "whether 
the  impossibility  of  stopping  in  time  was 
due  to  negligent  rate  of  speed.     Id. 

H.  Colorado  &  S.  R.  Co.  v.  Charles  [Colo.] 
84  P.  67.  Evidence  held  insufficient  to  war- 
rant finding  that  animal  could  have  been 
seen  in  time  to  stop.  Chicago,  etc.,  R.  Co. 
V.    Roberts    [Colo.]    84   P.    68. 

12.  Johnson  v.  Illinois  Cent.  R.  Co.  [Miss.] 
39  So.  780. 

13.  International  &  G.  N.  R.  Co.  v.  Carr 
[Tex.  Civ.  App.]    91   S.  W.    858. 

Contra:  Evidence  of  first  class  equipment, 
vigilant  lookout,  and  every. effort  to  stop 
train  Insufficient  to  take  case  from  jury. 
Central  of  Georgia  R.  Co.  v.  Turner  [Ala.]  40 
So.  355. 

14.  See  4  C.  L.  1220. 

15.  Acord  V.  St.  Louis  S.  "W.  R.  Co.,  113 
Mo.  App.  84,  87  S.  W.  537.  For  the  jury 
whether  stock  went  upon  right  of  way 
where  fence  was  defective.  Hobbs  v.  St. 
Louis,  etc..  R.  Co.,  113  Mo.  App.  126,  87  S. 
W.  525.  Evidence  held  to  show  that  animal 
entered  railroad  right  of  way  through  gap 
in  defective  fence.  Colyer  v.  Missouri  Pac. 
R.  Co.,  113  Mo.  App.  457,  87  S.  "W.  572;  Texas 
&  P.  R.  Co.  V.  Owens  [Tex.  Civ.  App.]  13 
Tex.  Ct.   Rep.    354,   87   S.   W.    846. 

16.  Russell  V.  Maine  Cent.  R.  Co.  [Me.] 
61   A.    899. 
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Missouri  a  liability  exists  for  injury  to  any  stock  which  reaches  the  right  of  way 
through  the  companys  failure  to  erect  the  statutory  guards  or  fences.^' 

Duty  to  maintain  fences.^^ — A  railroad  company  by  common  law  was  not 
required  to  fence  its  right  of  way/'  but  was  liable  for  negligent  injury  to  stock. ^^ 
Statutes  may  require  railroad  companies  to  erect  and  maintain  fences  of  suffi- 
cient height  and  strength  to  turn  stock^^  along  inclosed  or  cultivated  fields  or  un- 
inclosed  lands/^  or  when  necessary  to  prevent  stock  from  going  upon  the  tracks 
from  adjoining  lands/'  and  may  authorize  abutting  owner  to  construct  such 
a  fence  at  the  company's  expense  if  it  is  negligent  therein.^*  Where  a  stock 
law  was  adopted  with  apparent  regularity,  a  railroad  company  is  entitled  to 
omit  to  fence  its  track  in  that  precinct,  though  the  law  was  not  in  fact  legally 
adopted.^'*  Failure  to  comply  with  the  statute  renders  the  company  liable  for 
resulting  damages,^^  though  in  some  states  failure  to  fence  as  required  by  statute 
is  prima  facie  but  not  conclusive  evidence  of  negligence.^'  There  is  no  obliga- 
tion to  fence  a  right  of  way  across  a  public  highway  whether  established  by  legal 
authority  or  by  adverse  user,^^  nor  a  statutory  private  road  crossing,^"  nor  at 
stations  where  to  do  so  would  hinder  the  proper  operation  of  the  road,'°  but  other- 
wise as  to  repair  shops  and  side  tracks  if  practicable,'^  and  in  Missouri  fences 
are  not  required  in  incorporated  or  platted  towns.'*    The  sufficiency  of  a  fence 


17.  Rev.  St.  1899,  §  1106.  Oyler  v.  Quincy, 
etc.,  R.   Co.,   113  Mo.   App.   3?5,   88   S.  W.    162. 

18.  See   4  C.   L.    1221. 

19.  Wabash  R.  Co.  v.  GauU,  116  111.  App. 
443;  Prisoh  v.  Chicago  G.  W.  H.  Co.  [Minn.] 
104   N.  W.    228. 

20.  Oyler  v.  Quincy,  etc.,  R.  Co.,  113  Mo. 
App.  375,  88  S.  W.  162. 

21.  Code  §§  2055-2058.  Titus  v.  Chicag-o, 
etc.,  R.  Co.  [Iowa]  103  N.  W.  343;  Bllington' 
V.  Great  Northern  R.  Co.  [Minn.]  104  N. 
"W.  827.  Fence  must  be  kept  in  reasonably 
safe  repair.  Baltimore,  etc.,  R.  Co.  v.  Seit- 
zinger.  116  111.  App.  56.  Fence  constructed 
in  accordance  with  Gen.  St.  1894,  §  2055,  is 
sufficient.  Ellington  v.  Great  Northern  R. 
Co.   [Minn.]   104  N.  W.   827. 

22.  Rev.  St.  1899,  §  1105.  Open  lane  is 
"uninclosed  land."  Reed  v.  Chicago  &  A.  R. 
Co.,  112  Mo.  App.  575,  87  S.  W.  65. 

23.  Laws  1890,  c.  565,  p.  1082;  1891,  c. 
367,  p.  712;  1892,  c.  676,  p.  1382.  Clarke  v. 
New  York,  etc.,  R.  Co.,  104  App.  Div.  167, 
93  N.  T.  S.  525.  A  company  may  be  respon- 
sible for  a  failure  to  fence  when  a  fence 
becomes  necessary  by  reason  of  a  raising  of 
the  level  of  land  by  natural  accretions.  Chi- 
cago &  A.  R.  Co.  v.  Hand,   113  111.  App.   144. 

24.  In  Indiana,  if  a  railroad  company 
after  notice  neglects  to  repair  the  fence 
along  the  right  of  way,  the  abutting  owner 
may  repair  and  recover  the  cost  from  the 
railroad  [Burns'  Ann.  St.  1901,  §  5323-5] 
(Terre  Haute  &  L.  R.  Co.  v.  Salmon,  34  Ind. 
App.  664,  73  N.  B.  268),  and  the  fact  that 
the  abutting  owner  does  not  repair  it  until 
t'wo  years  after  giving  the  notice  does  not 
preclude  his  right  to  recover  (Terre  Haute 
&  Li.  R,  Co.  v.  Barhart  [Ind.  App.]  73  N.  E. 
711). 

25.  Galveston,  etc.,  R.  Co.  v.  Kropp  [Tex. 
Civ.  App.]    91  S.  W.    819. 

26.  Titus  V.  Chicago,  etc.,  R.  Co.  [Iowa] 
103  N.  W.  343.  Failure  to  fence  when  re- 
quired by  law  to  do  so  renders  the  railroad 


company  liable  for  killing  stock  irrespec- 
tive of  whether  the  train  was  negligently 
operated.  Galveston,  etc.,  R.  Co.  v.  Kropp 
[Tex.  Civ.  App.]  91  S.  W.  819. 

27.  Ellington  v.  Great  Northern  R.  Co. 
[Minn.]    104    N.    "W.    827. 

28.  Acord  V.  St.  Louis  S.  W.  R.  Co.,  113 
Mo.  App.  84,  87  S.  W.  537;  Chicago,  etc.,-R.. 
Co.    V.    Dowhower    [Neb.]    104    N.    W.    1070. 

2».  Acord  v.  St.  Louis  S.  W.  R.  Co.,  113 
Mo.    App.    84,    87   S.    W.    537. 

30.  B.  &  C.  Comp.  .§  5146.  Harvey  v. 
Southern  Pac.  Co.  [Or.]  80  P.  1061.  A  point 
on  a  railroad  where  a  switch  is  maintained 
for  the  exclusive  accommodation  of  certain 
quarries  is  not  a  station  though  trains  some- 
times stopped  there  to  receive  freight  and 
passengers.  Rev.  St.  1899,  §  1105.  Foster 
V.  Kansas  City  So.  R.  Co.,  112  Mo.  App.  67. 
87  S.  W.  57.  Evidence  held  to  show  ex- 
istence of  a  station.  McGuire  v.  St  Louis 
etc.,  R.  Co.,  113  Mo.  App.  79,  87  S.  W.  564. 
For  jury  to  say  what  are  necessary  station 
grounds.  Acord  v.  St.  Louis  S.  W.  R  Co 
113  Mo.  App.  84,  87  S.  W.  537;  McGuire  v' 
St.  Louis,  etc.,  R.  Co.,  113  Mo.  App.  79,  87 
S.  W.  564.  For  the  jury  to  say  whether' the 
existence  of  a  switch  at  a  place  used  by 
the  public  for  loading  and  unloading  cars  ex- 
cused a  company  from  the  obligation  to 
fence.  Wabash  R.  Co.  v.  Warren  113  111 
App.  172.  The  Michigan  statute  'does  not 
require  the  fencing  of  a  railroad  yard.  Kat- 
zinskl  v.  Grand  Trunk  R.  Co.  [Mich  ]  104 
N.  W.  409;  Chicago,  B.  &  Q.  R.  Co.  v.  Camp- 
bell [Colo.]  83  P.  138.  Place  a  few  rods 
from  depot  held  not,  as  a  matter  of  law 
part  of  the  depot  grounds  which  need  not 
be  fenced.  Habenicht  v.  Chicago,  etc..  R  Co 
[Wis.]  105  N.  W.  910. 

31.  Gen.  St.  1894,  §  2692.  Mattes  v.  Great 
Northern    R.    Co.    [Minn.]    104    N.    W.    234. 

32.  Acord  v.  St.  Louis  S.  W.  R.  Co  113 
Mo.  App.  84,  87  S.  W.  537. 
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is  a  question  of  fact  unless  otherwise  provided  by  statute."  The  Minnesota  stat- 
utes give  a  right  of  action  only  for  animals  killed  upon  the  right  of  way." 

Gates."^ — Ordinary  care  and  prudence  must  be  exercised  in  the  construction 
of  gates.'*  Under  the  New  York  statute,  if  the  fences  are  in  good  repair,  in 
the  absence  of  some  negligent  or  willful  act  a  railroad  is  not  liable  for  damages 
to  domestic  animals  straying  through  an  open  gateway  on  the  track.'' 

Cattle  ffvards.^^ — Statutes  may  require  railroad  companies  to  maintain  proper 
and  sufiQcient  cattle  guards,'*  but  they  need  not  necessarily  be  maintained  at  a 
place  in  a  pasture  where  for  the  convenience  of  the  abutting  owner  a  cattle  crossing 
has  been  constructed.*"  The  construction  of  a  guard  of  the  kind  ia  general  use 
by  first  class  railroads  is  not  necessarily  a  compliance  with  a  statute  requiring 
guards  suflBcient  to  turn  stock.*^ 

Contributory  negligence  of  owner." — Contributory  negligence  of  the  owner 
is  a  defense**  and  a  question  for  the  jury,**  unless  the, facts  be  undisputed.*"  If  a 
railroad  company  erects  a  fence  it  is  not  contributory  negligence  for  the  adjoining 
owner  to  permit  stock  to  roam  at  large  on  his  land,  though  the  fence  be  in  bad 
repair  at  places,*'  though  the  contrary  is  the  law  in  Pennsylvania.*'  A  tres- 
passer who  has  suffered  damage  by  reason  of  tlie  failure  of  a  railroad  company 
to  erect  a  statutory  fence  cannot  recover  unless  the  injury  was  wanton  or  willful.*' 
That  plaintiff  had  frequently  ridden  the  mule  injured  along  the  track  where  sub- 
sequently killed  is  not  such  contributory  negligence  as  bars  recovery.*"  In  an  action 
based  upon  a  failure  to  fence,  it  is  no  defense  that  the  stock  owner  failed  to  per- 
form his  duty  while  in  the  railroad  company's  employ."" 

(§11)  J.  Fires.^^ — An  insurance  company  paying  for  a  fire  loss  resulting 
from  a  railroad  company's  negligence  may  maintain  an  action  against  the  negligent 
company  therefor."^  A  railroad  company  is  liable  to  the  owner  of  lumber  piled 
on  its  right  of  way  with  its  consent  for  the  loss  of  such  lumber  by  fire  occurring 
through  negligent  operation  of  trains."'  Eecovery  may  be  had  for  loss  by  fire  ig- 
nited in  combustible  rubbish  negligently  permitted  to  accumulate  on  the  right 
of  way."*  If  defendant's  negligence  is  the  proximate  cause  of  damage,  it  is  im- 
material that  the  property  of  others  lay  between  the  railroad  and  plaiatiflE's  prop- 
erty."" 


33.  Titus  V.  Chicago,  etc.,'  K.  Co.  [Iowa] 
103  N.  W.  343.  A  fence  inclosing  the  right 
of  way  and  an  additional  strip  of  land  is 
a  compliance  with  the  Illinois  statute.  Chi- 
cago,  etc.,    R.    Co.   V.   Tice,    111   III.   App.    161. 

34.  Gen.  St.  1894,  §§  2693  and  2695.  Frisch 
V.  Chicago  G.  W.  E.  Co.  [Minn.]  104  N.  W. 
228 

35.  See  4  C.  L.  1222. 

36.  Sufficiency  in  construction  and  fast- 
ening a  question  for  the  jury.  Titus  v. 
Chicago,    etc.,    R.   Co.    [Iowa]    103   N,   W.    343. 

ST..  Laws  1890,  p.  1093,  o.  656,  §  32.  Wha- 
ley  V.  Brie  R.  Co.,  181  N.  T.  448,  74  N.  E.  417. 

38.  See  4  C.  L.  1222. 

39.  Pittsburg,  etc.,  R.  Co.  v.  Newsom 
[Ind.  App.]  74  N.  E.  21.  Under  the  New 
Hampshire  statutes  a  railroad  company 
owes  the  duty  to  provide  cattle  guards  only 
to  the  owner  or  custodian  of  animals  right- 
fully upon  the  adjoining  land.  Pub.  St.  1901, 
c.  159,  §  3.  Flint  v.  Boston  &  M.  R.  Co.  [N. 
H.]    59   A.    938. 

40.  Gulf  &  S.  I.  R.  Co.  V.  Ellis,  85  Miss. 
586,   38   So.  210. 


41.  Act  1S85,  p.  224,  u.  91.  Pittsburg, 
etc.,  R.  Co.  V.  Newsom  [Ind.  App.]  74  N.  B.  21. 

42.  See  4  C.  L.  1223. 

43.  Louisville  &  N.  R.  Co.  v.  Pearce  [Ala.] 
39  So.  72. 

44.  O'Leary  v.  Chicago,  etc.,  R.  Co.  [Iowa] 
103  N.  W.  362. 

45.  Louisville  &  N.  R.  Co.  v.  Pearce  [Ala.] 
39  So.  72. 

46.  Baltimore,  etc.,  R.  Co.  v.  Seitzinger, 
116   111.   App.    55. 

47.  Scowden  v.  Erie  R.  Co.,  26  Pa.  Super. 
Ct.  15. 

48.  Chicago,  etc.,  R.  Co.  v,  Tice,  111  111. 
App.  161. 

49.  Prescott,  etc.,  R.  Co.  v.  Brown  [Ark.] 
86  S.  W.   809. 

60.  Chicago  &  A.  R.  Co.  v.  Hand,  113  111. 
App.    144. 

51.  See  4  C.  L.  1225.  Matters  not  peculiar 
to  fires  by  railroads,  see  Fires,  5  C.  L.  1424. 

62.  German  Ins.  Co.  v.  Chicago  &  N.  W. 
R.   Co.    [Iowa]    104   N.  "W.    361. 

53.  Cincinnati,  etc.,  R.  Co.  v.  South  Fork 
Coal  Co.    [C.  C.  A.]   139  F.   528. 
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Duty  as  to  equipment  and  operation  of  engines.^" — The  law  requires  a  high 
degree  of  care  to  prevent  the  escape  of  fire/'  but  the  adoption  and  maintenance 
in  good  condition  of  the  device  generally  recognized  as  the  best  for  the  suppression 
of  fire  is  sufficient.^'  Where  a  railroad  company  equips  its  locomotives  with 
the  best  known  spark  arresters/"  keeps  the  locomotives  in  good  repair/"  and  keeps 
its  right  of  way  clear  of  combustible  materials,  it  is  as  a  general  rule  not  liable 
for  fires  caused  by  locomotive  sparks."^  It  is  no  defense  that  the  property  destroyed 
was  in  a  building  belonging  to  the  railroad  company  which  had  been  leased  to  a 
third  person  and  the  lease  wrongfully  transferred  to  plaintiff  without  the  lessor's 
con.sent.*'' 

Contractual  exemptions  from  liability.^^ — ^A  railroad  company  leasing  a 
part  of  its  right  of  way  is  not  acting  as  a  common  carrier  and  may  stipulate  an  ex- 
emption from  liability  for  loss  by  flre/^  and  such  a  stipulation  will  bind  the  as- 
signee of  the  lease,  but  not  a  subtenant,  as  to  fire  negligently  set  by  the  company."' 

Contributory  negligence."" — An  owner  of  lands  adjoining  a  railroad  is  required 
to  take  such  care  of  his  property  to  protect  it  from  fire  as  a  man  of  ordinary  pru- 
dence would  employ  under  the  circumstances,"''  though  he  may  assume  that  the 
railroad  company  will  not  be  guilty  of  negligence."*  It  is  not  contributory  negli- 
gence to  build  a  warehouse  for  storing  inflammable  oils  immediately  adjacent  to 
a  railroad  right  of  way."' 

Pleading.''" — The  legal  owner  of  property  is  the  only  necessary  plaintiff  in 
an  action  for  its  destruction.''^  In  New  York  the  owner  of  property  damaged 
by  fire,  and  insurance  companies  who  have  paid  losses  thereon,  may  properly  be 
joined  as  plaintiffs.'^  The  sufficiency  •  of  several  complaints  is  discussed  in  the 
foot  notes.''* 


54.  Elder  Tp.  School  Dist.  v.  Pennsylvania 
K.   Co.,    26   Pa.   Super.    Ct.   112. 

B5.  Phillips  V.  Durham  &  C.  R.  Co.,  138 
N.  C.  12,  50  S.  E.  462.  A  railroad  company 
setting  fire  on  premises  abutting-  on  the 
right  of  way  is  liable  for  damages  caused 
by  its  spread  to  adjoining  premises.  Phelps 
V.  New  York,  etc.,  R.  Co.,  48  Misc.  27,  96 
k.   Y.  S.   72. 

56.  See  4  C.  L.  1226. 

57.  Care  proportionate  to  the  danger. 
German  Ins.  Co.  v.  Chicago  &  N.  W.  R.  Co. 
[Iowa]  104  N.  W.  361.  In  Iowa,  railroad 
companies  must  exercise  ordinary  and  rea- 
sonable care,  which  demands  the  use  of  the 
best  known  and  most  appropriate  appliances 
for     preventing     the     escape     of    fire.     Id. 

58.  German  Ins.  Co.  v.  Chicago  &  N.  "W. 
R.  Co.  [Iowa]  104  N.  W.  361.  But  such  a 
defense  Is  not  made  out  by  testimony  as 
to  the  use  of  spark  arresters  where  the  evi- 
dence as  to'  the  origin  of  the  fire  is  to  the 
effect  that  it  was  started  by  sparks  from  the 
locomotive.  Lake  Shore  &  M.  S.  R.  v.  An- 
derson,  7   Ohio  C.  C.    (N.   S.)    17. 

B9.  Atlantic  Coast  Line  R.  Co.  v.  Watklns 
[Va.]  51  S.  E.  172;  St.  Louis,  etc.,  R.  Co.  v. 
Coombs  [Ark.]   88  S.  W.  595. 

60.  Atlantic  Coast  Line  R.  Co.  V.  Watkins 
[Va.]  51  S.  E.  172;  St.  Louis,  etc.,  R.  Co.  v. 
Coombs    [Ark.]   88  S.  W.  595. 

61.  The  right  of  way  must  be  kept  clear 
of  combustible  material  liable  to  ignition 
by  sparks  from  engines.  Atlantic  Coast 
Line  R.   Co.   v.   Watkins   [Va.]    51   S.   B.   172. 


62.  Fred  England  &  Co.  v.  Wabash  R. 
Co.   [Mo.  App.]   90  S.  W^.  111. 

63.  See  4  C.  L.  1227. 

64.  Wooldridge  v.  Ft.  Worth  &  D.  C.  R. 
Co.  [Tex.  Civ.  App.]  86  S.  W.  942.  Contract 
held  to  release  company  from  liability. 
Blitch  V.  Central  of  Georgia  R.  Co.,  122  Ga. 
711,   50  S.  E.   945. 

65.  Wooldridge  v.  Ft.  W^orth  &  D.  C.  R. 
Co.    [Tex.  Civ.  App.]    86  S.  W.   942. 

66.  See  4  C.   L.  1227. 

67.  Evidence  held  not  to  justify  submis- 
sion to  the  jury  of  the  question  of  plaintiff's 
contributory  negligence.  McParland  v.  Gulf, 
etc.,  R.  Co.  [Tex.  Civ.  App.]  13  Tex.  Ct.  Rep. 
525,   88  S.  W.   450. 

68.  Phillips  V.  Durham  &  C.  R.  Co.,  138 
N.  C.  12,  50  g.  B.  462. 

69.  Southern  R.  Co.  v.  Patterson  [Va.] 
52  S.  E.  694. 

70.  See   4    C.  L.   1227. 

71.  Conner  v.  Missouri  Pac.  R.  Co.,  181 
Mo.  397,  81  S.  W.  145. 

72.  Code  Clv.  Proc.  §  446.  Jacobs  v.  New 
York  Cent.,  etc.,  R.  Co.,  107  App.  Div.  134, 
94  N.  Y.  S.   954. 

73.  Allegations  held  sufficient  as  to  ac- 
cumulation of  combustible  matter,  charging 
of  negligence,  and  as  to  equipment  of  loco- 
motive. Pittsburg,  etc.,  R.  Co.  v.  Wise  [Ind. 
App.]  74  N.  E.  H07.  Complaint  held  suffi- 
cient without  alleging  duty  imposed  by 
law  on  defendant  as  to  protection  against 
fire,  or  that  the  building  was  not  on  defend- 
ant's land,  or  that  plaintiff  was  not  gratul- 
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Burden  of  proof  and  presumptions.''* — Fire  caused  by  sparks  from  a  locomo- 
tive is  prima  facie  proof  of  negligence  under  the  statutes  of  most  states,"*  and  casts 
upon  the  defendant  the  burden  of  proving  its  engines  to  have  been  properly 
equipped."  An  injurious  accident  may  be  presumed  to  result  from  negligence  if 
it  be  one  not  likely  to  occur  if  due  care  is  exercised.'' 

Admissibility  of  evidence.''^ — That  fire  was  the  result  of  negligent  operation 
may  be  proved  by  either  direct  or  circumstantial  evidence,''  but  the  origin  of  the 
fire  must  be  established  by  reasonable  affirmative  evidence  and  to  a  reasonable  cer- 
tainty f°  and  where  there  is  no  direct  proof  of  the  starting  of  the  fire,  it  may  be 
shown  that  the  locomotive  started  other  fires  at  or  about  that  time*'-  or  emitted 
sparks,*''  and  testimony  is  receivable  as  to  similar  cond^lct  of  other  engines 
where  the  engine  charged  with  the  fire  is  not  identified.*^  Expert  testimony  r&- 
garding  locomotives  is  admissible**  to  show  the  distance  to  which  live  sparks  may 
be  thrown.*^  Where  a  fire  is  alleged  to  have  been  caused  by  a  particular  engine, 
evidence  of  negligence  in  the  general  operation  of  engines,*'  or  defects  in  othfer  loco- 
motives, is  inadmissible.*'  A  dispatcher's  train  sheet  is  admissible  to  show  the 
arrival  and  departure  of  trains.**  Evidence  is  admissible  to  show  the  original 
cost  of  the  property  destroyed  as  well  as  the  cost  of  reproduction  thereof  at  the 
time  of  its  destruction,*'  but  evidence  that  the  engineer  in  charge  of  a  certain  loco- 
motive was  cautious  and  very  careful  about  allowing  sparks  to  escape  is  irrelevant. ''° 

Sufficiency  of  evidence.^^ — Cases  in  which  the  sufficiency  of  evidence  has  been 
reviewed  are  grouped  in  the  notes.'" 


tous  licensee  of  building  from  defendant. 
Adriance,  Piatt  &  Co.  v.  Lehigh  Valley  E. 
Co.,  105  App.  Div.  33,  93  N.  Y.  S.  473.  In 
an  action  for  recovery  on  account  of  loss 
by  Are  communicated  by  a  locomotive,  a 
petition  is  sufficient  under  §§  3365-5,  and 
3365-6,  which  avers  that  lire  and  sparks 
were  emitted  by  one  of  the  defendant  com- 
pany's locomotives,  thereby  causing  fire  on 
the  railroad  right  of  way  and  the  plaintiff's 
land,  the  plaintiff  being  ignorant  as  to  wheth- 
er the  fire  started  on  his  own  land  or  that  of 
the  company,  and  such  an  averment  is  a 
sufficient  averment  that  the  Are  was  com- 
municated directly  from  the  locomotive  and 
not  from  some  other  source.  Lake  Snore  & 
M.  S.  K.  Co.  V.  Anderson,  7  Ohio  C.  C.  (N.  S.) 
17. 

74.  See  4  C.  L.  1228. 

75.  Swindell  &  Co.  v.  Alabama  Midland 
K  Co  123  Ga.  311,  51  S.  E.  386;  St.  Louis, 
etc  K  Co.  v.  Coombs  [Ark.]  88  S.  W.  595. 
Evidence  held  not  to  show  a  rebuttiil  of 
the  presumption  of  negligence  raised  by 
plaintiff.  St.  Louis,  etc.,  K.  Co.  v.  Coombs 
[Ark.]    88   S.  W.   595.  ,     *  *v,    * 

Contra:  In  New  York  the  mere  fact  that 
a  Are  set  by  sparks  from  a  locomotive  is 
insufficient  to  raise  a  presumption  of  negli- 
gence. Babbitt  V.  Erie  R.  Co.,  108  App.  Div. 
74  95  N  T.  S.  429.  That  a  fire  started  from 
a  'locomotive  spark  does  not  alone  justify 
an  inference  that  the  Are  originated  on  the 
railroad's  right  of  way.  Atlantic  Coast  Line 
R.  Co.  V.  Watkins   [Va.]    51  S.   B.  172 

76  Phillips  V.  Durham  &  C.  K.  CO.,  Ids 
N  C  12  50  S.  B.  462.  Evidence  held  to 
show  a  rebuttal  of  prima  facie  case  by  evi- 
lenle  as  to  equipment.  Toledo  St^  Louis 
&  W    K    Co.   V.    Needham,   116   111.   App.    543. 

77.'   Evidence  held  to  raise  presumption  of 


negligence.     Cincinnati,  etc.,  R.  Co.  v.  South 
Fork  Coal  Co.   [C.  C.  A.]   139  P.  528. 

78.  See    4    C.    L.    1228. 

79.  St.  Louis,  etc.,  R.  Co.  v.  Coombs  [Ark.] 
88  S.  "W.  595;  Shelly  v.  Philadelphia  &  R.  R. 
Co.,  211  Pa.  160,  60  A.  581;  Babbitt  v.  Erie  R. 
Co.,  108  App.  Div.  74,  95  N.  T.  S.  429;  Swin- 
dell &  Co.  v.  Alabama  Midland  R.  Co.,  123 
Ga.   311,   51   S.   E.   386. 

80.  Wick  V.  Tacoma  B.  R.  Co.,  [Wash.] 
82    P.    711. 

81.  Jacobs  V.  New  York,  etc.,  R.  Co.,  107 
App.  Div.  134,  94  N.  Y.  S.  954;  Hendricks 
V.  Southern  R.  Co.,  123  Ga.   342,  51  S.  E.  416. 

82.  Shelly  v.  Philadelphia  &  R.  R.  Co.,  211 
Pa.  160,  60  A.  581;  Hendricks  v.  Southern  R. 
Co.,  123  Ga.  342,  51  S.  E.  415. 

83.  Shelly  v.  Philadelphia  &  R.  R.  Co.,  211 
Pa.' 160,  60  A.  581.  Evidence  that  the  day 
before  the  fire  cinders  were  found  on  the 
roof  of  the  burned  building  is  competent. 
Gorham  Mfg.  Co.  v.  New  York,  etc.,  R.  Co. 
[R.  I.]    60  A.   638. 

84.  German  Ins.  Co.  v.  Chicago  &  N.  W. 
E.   Co.    [Iowa]    104   N.   W.    361. 

85.  Babbitt  v.  Erie  R.  Co.,  108  App.  Div. 
74,  95  N.   Y.   S.   430. 

88.  Shelly  v.  Philadelphia  &  R.  R.  Co.,  211 
Pa.  160,  60  A.  581.  Where  the  engine  is 
identified  and  could  have  been  the  only  one 
which  caused  the  Are  complained  of,  evidence 
of  fires  set  by  other  engines  is  inadmissible. 
McFarland  v.  Gulf,  etc.,  R.  Co.  [Tex.  Civ. 
App.]    13   Tex.  Ct.   Rep.   525,   88  S.  W.    450. 

87.  Shelly  v.  Philadelphia  &  R.  R.  Co.,  211 
Pa.    16C,   60   A.    681. 

88.  Firemen's  Ins.  Co.  v.  Seaboard  Air 
Line  R.  Co.,  138  N.  C.  42,  50  S.  E.  452. 

89.  Conner  v.  Missouri  Pao.  R.  Co.,  181  Mo. 
397,   81  S.  W.   145. 
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Instructions.*' — Instructions  are  governed  by  the  customary  rules.'* 

Special  findings.  Damages.^^ — The  measure  of  damages  for  negligent  burning 
of  fencing  and  ornamental  trees  is  the  diminution  in  the  value  of  the  premises  re- 
sulting therefrom."*  For  injuring  plaintiff's  turf  the  measure  of  damages  is  the 
difference  in  value  of  the  land  before  and  after  the  fire.°^  Damages  from  fire 
to  buildings,  etc.,  on  the  remaining  portion  of  a  track  of  land  appropriated  by  a 
railroad  company  are  to  be  considered  by  a  jury  in  determining  the  compensation.*' 

(§  11)  E.  Actions  for  damages.  Parties. — A  railroad  company  and  its  en- 
gineer may  be  jointly  sued  for  injuries  caused  by  his  failure  to  give  signals  at 
a  crossing."' 

Pleading. — The  allegations  of  negligence  should  be  specific,^  as  must  also  the 
ownership  of  property  injured.^  The  name  of  the  employe  in  chaige  of  the  train 
need  not  be  alleged.'  A  declaration  need  not  allege  a  duty  to  construct  a  fence 
at  a  particular  point,  or  a  duty  to  keep  such  fence  in  repair,  where  it  alleges  the 
negligent  maintenance  of  a  fence,  and  the  proof  showed  that  the  company  had  then 
constructed  and  maintained  a  fence.*    A  plea  of  not  guilty  coupled  with  a  plea  of  con- 


90.  MoFarland  v.  Gulf,  etc.,  R.  Co.  [Tex. 
Civ.  App.]  13  Tex.  Ct.  Rep.  «25,  88  S.  W.  450. 

91.  See  4  C.  L.  1229. 

92.  Evidence  held  sufficient.  Jacobs  v. 
New  York,  etc.,  R.  Co.,  107  App.  Div.  134,  94 
N.  T.  S.  954;  Conner  v.  Missouri  Pac.  R.  Co., 
181  Mo.  397,  81  S.  W.  145;  Texas  &  P.  R. 
Co.  V.  Prude  [Tex.  Civ.  App.]  86  S.  W.  1046; 
Elder  Tp.  School  Dist.  v.  Pennsylvania  R. 
Co.,  26  Pa.  Super.  Ct.  112;  Fields  v.  Missouri 
Pac.  R.  Co.,  113  Mo.  App.  642,  88  S.  W.  134; 
Babbitt  v.  Erie  R.  Co.,  108  App.  Div.  74,  96 
N.  T.  S.  429;  Union  Pac.  R.  Co.  v.  Fickenscher 
[Neb.]  105  N.  W.  39.  Evidence  held  insuffi- 
cient. Union  Pac.  R.  Co,  v.  Fickenscher 
[Neb.]  100  N.  W.  207;  Atlantic  Coast  Line 
R.  Co.  V.  Watkins  [Va.]  51  S.  B.  172.  Evidence 
held  sufficient  to  show  ©"wnership  and  opera- 
tion of  the  railroad  by  defendant.  Kerr  v. 
Quincy,  etc.,  R.  Co.,  113  Mo.  App.  1,  87  S.  W. 
696.  Whether  defendant  was  negligent  in 
the  manner  of  equipj>ing'  its  engine,  held  a 
question  for  the  jury.  Richmond  v.  Oregon 
R.  &  Nav.  Co.  [C.  C.  A.]  137  F.  848.  Evi- 
dence held  sufficient  to  show  that  fire  started 
by  sparks  from  locomotive.  Fred  England 
&  Co.  v.  Wabash  R.  Co.  [Mo.  App.]  90  S.  W. 
111.  A  Jury  is  warranted  in  finding  _that 
fire  upon  the  land  of  the  plaintiff  lying"  ad- 
jacent to  a  steam  railroad  originated  from 
sparks  emitted  by  a  locomotive  which  had 
passed  a  short  time  before,  where  the  evi- 
dence shows  that  the  wind  was  blowing  in 
the  direction  of  the  plaintiff's  land  with 
sufficient  force  to  carry  sparks  thereon,  and 
that  there  were  no  other  fires  in  the  neigh- 
borhood at  the  time.  Lake  Shore  &  M.  S.  R. 
Co.  V.  Anderson,  7  Ohio  C.  C.  (N.  S.)  17. 
Conflicting  testimony  as  to  origin  of  fire. 
Bonner  Co.  v.  New  Orleans  &  N.  E.  R.  Co. 
[Miss.]  40  So.  65.  Evidence  that  large  cin- 
der was  allowed  to  fall  from  engine  cab 
held  to  make  a  case  for  the  jury.  Southern 
R.  Co.  V.  Patterson    [Va.]   52  S.  E.  694. 

93.  See  4   C.   L.   1229. 

94.  Kerr  v.  Quincy,  etc.,  R.  Co.,  113  Mo. 
App.  1,  87  S.  W.  596.  An  instruction  that  if 
the  fire  originated  from  sparks  from  defend- 
ant's engine  the  presumption  was  that  the 
sparks      were      negligently      emitted,      held 


proper.  Fireman's  Ins.  Co.  v.  Seaboard  Air 
Line  R.,  Co.,  138  N.  C.  42,  50  S.  E.  452.  In- 
struction held  not  erroneous  as  authorizing 
a  recovery  for  defendant's  failure  to  ex- 
tinguish fires  on  its  right  of  way  regardless 
of  their  origin.  Wick  v.  Tacoma  Eastern  R. 
Co.  [Wash.]  82  P.  711. 

95.  See    4    C.   L.    1230. 

96.  Louisville    &    N.    R.    Co.    r.    Kohlruss 
[Ga.]    52  S.  B.    166. 

97.  Texas  &  P.  R.  Co.  v.  Prude  [Tex.  Civ. 
App.]    86    S.   W.    1046. 

98.  Hayes   v.    Toledo    R.    &   Terminal    Co., 
6  Ohio  C.  C.   (N.  S.)  281. 

99.  Southern  R.  Co.  v.  Grizzle   [Ga.]   53  S. 
E.  244. 

1.  Injury  to  stock.  Pittsburg,  etc.,  R.  Co. 
v.  Newsom  [Ind.  App.]  74  N.  B.  21;  South 
Georgia  R.  Co.  v.  Ryals,  123  Ga.  330,  51  S. 
E.  428.  Complaint  for  killing  cattle  held  to 
sufficiently  allege  negligence.  Western  R. 
Co.  V.  Stone  [Ala.]  39  So.  723.  Complaint 
held  to  sufficiently  show  that  negligence 
charged  was  proximate  cause  of  injury. 
Greenawaldt  v.  Lake  Shore  &  M.  S.  R.  Co. 
[Ind.]  74  N.  E.  1081.  Petition  held  to  suffi- 
ciently allege  that  the  negligent  acts 
enumerated  produced  the  injury  complained 
of.  International  &  G.  N.  R.  Co.  v.  Glover 
[Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  263,  88 
S.  W.  616.  An  allegation  in  a  complaint 
characterizing  an  act  as  having  been  "care- 
lessly and  negligently  done"  is  sufficient 
against  a  demurrer.  Lake  Brie  &  W.  R.  Co. 
V.  Fike  [Ind.  App.]  74  N.  E.  636.  An  allega- 
tion that  defendant  "negligently  and  care- 
lessly j-an"  its  train  against  plaintiff  at  a 
crossing  is  good  as  against  demurrer. 
Southern  R.  Co.  v.  Douglass  [Ala.]  39  So. 
268.  Petition  held  defective  on  special  de- 
murrer. Kemp  V.  Central  of  Georgia  R  Co 
122  Ga.  559,  50  S.  E.  465.  Complaint  held  to 
show  that  establishment  of  crossing  below 
grade  in  violation  of  statute  was  proximate 
cause  of  accident.  Southern  I.  R.  Co.  v. 
Corps   [Ind.  App.]  76  N.  E.  902. 

2.  South  Georgia  R.  Co.  v.  Ryals,   123  Ga 
330,   51  S.   E.   428. 

3.  Western  R.  Co.  v.   Stone    [Ala.1    39   So 
723.  J      ;>   au. 
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tributory  negligence  is  not  an  admission  of  negligence."  The  complaint  must  fall  with- 
in the  statute  giving  the  right  of  action."  A  plaintiff  need  not  allege  that  he  did 
not  hear  or  see  the  approaching  train/  and  in  those  jurisdictions  where  contribu- 
tory negligence  is  a  matter  of  defense,  freedom  therefrom  need  not  be  averred.' 
One  relying  on  a  foreign  statute  must  plead  it  specially  and  make  proof  of  the 
statute.'  Several  acts  of  negligence  may  be  alleged  in  one  paragraph,  and  under 
such  a  pleading  plaintiff  may  sustain  his  ease  by  proof  of  a  single  negligent  act 
if  it  constitute  actionable  negligence."  Evidence  that  an  animal  was  injured  by 
a  train  and  that  defendant's  employes,  deeming  it  fatally  injured,  killed  it,  is 
not  fatally  variant  from  an  averment  that  the  animal  was  killed  by  the  train.^^ 

Burden  of  proof .^^ — Where  there  are  no  eye  witnesses  to  an  accident  it  will 
be  presumed  that  one  killed  therein  exercised  due  care  in  crossing  the  track,^^ 
and  stopped,  looked  and  listened  at  the  most  advantageous  place  j*^*  but  if  this  pre- 
sumption applies  at  all,  where  a  person  goes  upon  a  railroad  crossing  at  night 
knowing  of  danger  from  moving  engines,  it  is  only  in  the  absence  of  testimony  ex- 
planatory of  his  conduct.^^  The  presumption  is  destroyed  by  undisputed  evi- 
dence that  if  he  had  looked  and  listened  before  driving  upon  the  crossing  he  must 
have  seen  and  heard  the  train  approaching.^"  As  a  general  rule  the  burden  is  on 
the  plaintiff  not  only  to  show  negligence  on  the  part  of  the  defendant,^^  and  that 
such  negligence  was  the  proximate  cause  of  injury,^'  but  also  to  show  his  own  free- 
dom from  contributory  negligence.^"  After  a  default  the  burden  of  showing  plain- 
tiff's contributory  negligence  is  on  defendant.^"     In  many  states,  however,   con- 


4.  Baltimore,  etc.,  R.  Co.  v.  Seitzinger,  115 
in.  App.  55. 

5.  LouisvUle  &  N.  R.  Co.  v.  Pearce  [Ala.] 
39  So.  72. 

6.  Injury  to  stock:  Variance  held  imma- 
terial. Reed  v.  Chicago  &  A.  R.  Co.,  112 
Mo.  App.  575,  87  S.  W.  65.  In  Indiana  the 
complaint  must  show  that  the  stock  was 
killed  in  the  county  where  the  action  is  com- 
menced. Pittsburg,  etc.,  R.  Co.  v.  Newsom 
[Ind.  App.]  74  N.  E.  21.  In  Montana  the 
complaint  must  allege  the  plaintiff's  owner- 
ship or  possession  of  the  land  along  which 
the  railroad  ran  at  the  point  where  the  cat- 
tle strayed  on  the  track.  Metlen  v.  Oregon 
Short  Line  R.  Co.  [Mont.]  81  P.  737.  Under 
the  Idaho  statute  the  complaint  must  allege 
that  at  the  time  of  killing  defendant  was 
operating  a  line  of  railroad  within  the  state. 
Rev.  St.  Idaho  1887,  §  2680.  Laws  1901,  p.  87. 
McKnight  v.  Oregon  Short  Line  R.  Co. 
[Mont.]    82  P.   661. 

7.  Bamberg  v.  Atlantic  Coast  Line  R.  Co. 
[S.  C]  51  S.  B.  988.  Complaint  held  to  suffi- 
ciently show  that  plaintiff  was  ignorant  of 
approach  of  train  and.  was  misled  by  failure 
to  give  signals.  Southern  I.  R.  Co.  v.  Corps 
[Ind.   App.]    76   N.   B.    902. 

8.  Absence  of  contributory  negligence 
need  not  be  alleged  in  an  action  for  wrong- 
ful death  at  a  crossing.  Baltimore  &  O.  R. 
Co.   V.   Ryan,   31   Ind.   App.   697,   68  N.   B.    923. 

9.  Baltimore  &  O.  R.  Co.  v.  Ryan,  31  Ind. 
App.  597,  68  N.  B.  923. 

10.  New  York,  etc.,  R.  Co.  v.  Robbins 
[Ind.  App.]  76  N.  B.  804. 

11.  Poindexter  &  Orr  Live  Stock  Co.  v. 
Oregon  Short  Line  R.  Co.   [Mont.]   83  P.  886. 

12.  See  4  C.  L.  1224,  1228. 

13.  Blauvelt    v.    Delaware,    etc.,    R.    Co., 


206  Pa.  141,  55  A.  857;  Clarke  Co.  v.  Balti- 
more &  O.  R.  Co.,  2.1  Pa.  Super.  Ct.  251;  Pitts- 
burg, etc.,  R.  Co.  V.  Reed  [Ind.  App.]  75  N. 
E.  50;  Davenport,  etc.,  R.  Co.  v.  De  Taeger, 
112  111.  App.  537.  _  Rule  does  not  apply 
where  there  is  testimony  of  eye  "witnesses. 
Illinois,  etc.,  R.  Co.  v.  Kief,  111  111.  App.  354. 
In  New  York  it  is  only  where  the  acbident 
results  in  death  and  there  are  no  eye  wit- 
nesses of  the  occurrence  that  freedom  from 
contributory  negligence  may  be  established 
by  circumstantial  evidence.  Seidman  v. 
Long  Island  R.  Co.,  104  App.  Div.  4,  93  N.  Y. 
S.  209. 

14.  Schwarz  v.  Delaware,  etc.,  R.  Co. 
[Pa.]  61  A.  255;  Pittsburg,  etc.,  R.  Co.  v. 
Reed   [Ind.  App.]    75  N.   E.   50. 

15.  St.  Louis  &  S.  P.  R.  Co.  T.  Chapman 
[C.   C.   A.]    140    P.    129. 

1«.  Rollins  V.  Chicago,  etc.,  R.  do.  [C.  C. 
A.]    139   P.   639. 

17.  Kearns  v.  Southern  R.  Co.  [N.  C] 
52  S.  B.  131.  That  a  witness  did  not  notice 
or  hear  a  bell  ringing  is  not  of  equal  weight 
with  positive  testimony  that  it  was  ringing. 
Chicago  &  E.  I.  R.  Co.  &  Western  I.  R.  Co. 
V.  Eganolf,  112  111.  App.  323.  That  a  person 
is  found  dead  beneath  a  locomotive  along 
the  right  of  way  raises  no  presumption  of 
negligence  on  the  part  of  those  operating 
the  engine.  St.  Louis  &  S.  P.  R.  Co.  v. 
Chapman    [C.   C.   A.]    140   P.    129. 

18.  Evidence  held  insufficient  to  show 
engineer's  failure  to  stop  train  sooner  was 
proximate  cause  of  injury.  Kearns  v.  South- 
ern R.  Co.  [N.  C]  52  S.  E.  131. 

19.  Seidman  v.  Long  Island  R.  Co.,  104 
App.  Div.  4,  93  N.  Y.  S.  209. 

20.  Norris  v.  New  York,  etc.,  R.  Co. 
[Conn.]   61  A.  1075. 
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tributory  negligence  is  now  made  a  matter  of  defense."  When  a  person  stops  and 
listens,  contributory  negligence  cannot  be  based  on  a  mere  failure  to  hear  an  ap- 
proaching train.^^  By  statute,  proof  of  injury,^^  excessive  speed,^*  or  death  caused 
by  cars,  raises  a  presumption  of  negligent  operation.  ^°  Evidence  that  the  loco- 
motive causing  injury  is  marked  with  the  initials  of  defendant  company  is  prima 
facie  proof  that  it  is  the  property  of  defendant  and  is  operated  by  defendant's 
employees.'''  Where  a  pedestrian  walking  by  daylight  over  a  railroad  crossing 
is  struck  by  a  descending  semaphore,  no  presumption  of  negligence  arises.^^  By 
statute  in  some  states  proof  of  the  killing  of  stock  by  a  train  raises  a  presumption 
of  negligence  on  the  part  of  the  raili'oad  company^*  which  must  be  overcome  by 
evidence  of  the  exercise  of  due  care,'"'  but  where  a  notice  to  defendant  is  a  requisite 
to  this  presumption,  there  must  be  a  strict  compliance  with  the  statute  thereon.'" 
A  defendant's  failure  to  controvert  the  alleged  value  of  an  animal  killed  does 
not  relieve  plaintiff  from  proving  such  value.'"^  In  the  absence  of  evidence  to 
the  contrary  it  will  be  presumed  that  stock  came  upon  the  road  where  it  was  killed.''' 
Evidence  of  failure  to  give  the  statutory  signals  raises  a  prima  facie  case''  and  over- 
comes the  general  presumption  that  railroad  employees  performed  their  duty.'* 
Evidence.^''- — The  evidence  must  be  confined  to  the  issues  made,'°  but  all  the 
surrounding  circumstances  may  be  shown,  though  such  showing  involves  proof 
of  negligence  not  charged,"  and  under  a  general  averment  of  negligence,  plain- 
tiff is  not  confined  to  a  single  negligent  act.'*  A  witness  may  state  directly 
whether  certain  obstructions  shown  to  exist  obscured  the  view  from  a  certain  place." 
Eules,*"   train   orders,*^   and   customs    are  admissible   where   violation   thereof   is 


ai.  Burns'  Ann.  St.  1901,  §  359a.  Pitts- 
burg, etc.,  R.  Co.  V.  Reed  [Ind.  App.]  75  N. 
B.  50.  Pub.  St.  1882,  c.  112,  §  113.  Kenny 
V.  Boston  &  M.  R.  Co.,  188  Mass.  127,  74  N. 
E.    309. 

22.  Birmingham  S.  R.  Co.  v.  Lintner,  141 
Ala.   420,   38   So.  363. 

23.  Code  1896,  §  3443,  is  applicable  in  an 
action  by  a  husband  lor  injury  to  his  wife 
and  property.  Birming-ham  S.  R.  Co.  v. 
Lintner,   141    Ala.    420,   38   So.    363. 

24.  Kurd's  Rev.  St.  1901,  p.  87,  c.  114.  Chi- 
cago &  N.  W.  R.  Co.  V.  Jamleson,  112  111. 
App.   69. 

25.  Kemp    V.    Central    of    Georgia    R.    Co., 

122  Ga.   559,   50  S.   E.   465. 

26.  East  St.  Louis  Connecting  R.  Co.  V. 
Altgen,   112  111.  App.   471. 

27.  McKenna  v.  Alabama  &  "V.  R.  Co. 
[Miss.]    40   So.   426. 

28.  Atlantic  Coast  Line  R.  Co.  v.  Way- 
cross  Elec.  Light  &  Power  Co.,  123  Ga.  613, 
51  S.  E.  621;  Dougherty  v.  Chicago,  etc.,  R. 
Co.  [S.  D.]  104  N.  W.  672;  Atlantic  &  W.  P. 
R.  Co.  V.  Hudson,  123  Ga.  108,  61  S.  E.  29; 
Acord  V.  St.  Louis  S.  W.  R.  Co.,  113  Mo.  App. 
84,  87  S.  W.  537;  Atlantic  &  B.  R.  Co.  v. 
Smith.  123  Ga.  423,  51  S.  E.  344;  St.  Louis, 
etc.,  R.  Co.  V.  Shaver  [Ark.]  88  S.  W.  861. 
Code,  §  2326  does  not  apply  to  injuries  to 
animals  running  upon  a  trestle  in  advance 
of  a  train.  Ramsbottom  v.  Atlantic  Coast 
Line  R.  Co.,  138  N.  C.  38,  50  S.  E.  448. 

29.  Atlantic    &    W.    P.    R.    Co.    v.    Hudson, 

123  Ga.  108,  51  S.  B.  29.  For  the  jury  wheth- 
er presumption  of  negligence  overcome  by 
evidence.  St.  Louis,  etc.,  R.  Co.  v.  Shaver 
[Ark.]    88  S.  W.   961. 

30.  Rev.  St.  Idaho  1887,  §  2680;  Laws  1901, 


p.  87.     McKnight  v.  Oregon  Short  Line  R.  Co. 
[Mont.]    82   P.    661. 

31.  Prescott,  etc.,  R.  Co.  v.  Brown  [Ark.] 
86  S.  "W.  809. 

32.  Acord  V.  St.  Louis  S.  W.  R.  Co.,  113 
Mo.  App.  84,  87  S.  W.  537. 

33.  34.  Roberts  v.  VSrabash  R.  Co.,  113  Mo. 
App.  6,  87  S.  W.  601. 

35.  See   4    C.    L.    1224,    1228. 

36.  Pleadings  held  to  warrant  proof  of 
negligence  by  watchman  at  crossing.  Ham- 
ilton V.  Metropolitan  St.  R.  Co.,  114  Mo.  App. 
504,  89  S.  "W.  893.  Where  plaintiff  alleged 
that  the  market  value  of  his  horse  was  $500. 
admission  of  evidence  that  the  horse  had 
no  market  value  but  had  an  intrinsic  value 
for  purposes  for  which  he  had  been  trained 
is  error.  Gulf,  etc.,  R.  Co.  v.  Cooper  [Tex. 
Civ.  App.]  89  S.  W.  '  1001.  Evidence  as  to 
equipment  is  inadmissible  when  the  only 
negligence  alleged  is  in  operation.  West- 
ern R.  Co.  v.  Stone   [Ala.]    39   So.   723. 

37.  Where  it  appears  that  a  crossing  was 
almost  continuously  used  by  the  public,  and 
that  the  train  was  moving  at  an  excessive 
speed,  evidence  as  to  the  absence  of  flagmen 
or  gates  is  admissible,  though  the  com- 
plaint does  not  allege  negligence  in  failure 
to  maintain  them.  Christensen  v.  Oregon 
Short    Line    R.    Co.    [Utah]    80    P.    746. 

38.  Where  the  negligence  of  a  railroad 
company  is  averred  in  general  terms,  plain- 
tiff will  not  be  confined  in  his  evidence  to 
any  one  particular  act  of  negligence. 
Southern  R.  Co.  v.  Douglass  [Ala.]  39  So. 
268. 

39.  Rietveld  v.  Wabash  R.  Co.  [Iowa]  105 
N.    W.    515. 

40.  The    rule    of   a   company   requiring    a 
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charged  as  negligence,  or  to  charge  plaintiff  if  he  had  knowledge  thereof,"  but  a 
practice  of  taking  certain  precautions  is  not  admissible  to  show  that  they  were 
taken  on  a  particular  occasion.*"  A  conductor  of  long  experience  and  familiar 
with  the  locality  may  testify  as  an  expert  on  speed,**  and  his  train  record  is  admis- 
sible.*' Cases  involving  sufficiency  of  evidence  are  noted  below.*"  Positive  evi- 
dence is  of  greater  weight  than  negative  as  to  the  giving  of  signals.*^ 

Instructions*^  should  be  given  as  to  negligence**  and  contributory  negligence'" 


bell  to  be  rung  when  an  engine  is  about  to 
move  Is  admissible.  Minot  v.  Boston  &  M. 
R.  Co.   [N.  H.]   61  A.  509. 

41.  Train  orders  are  admissible  to  show 
the  whereabouts  of  a  tram  at  a  particular 
time.  Louisville  &  N.  R.  Co.  v.  Daniel  fKy.] 
91   S.   W.    691. 

42.  In  showing  a  custom  to  leave  crossing 
gates  down  without  reason,  evidence  of  such 
instances  unknown  to  plaintiff  is  inadmissi- 
ble. Chicago,  etc.,  R.  Co.  v.  Keegan,  112 
111.  App.   338. 

43.  The  testimony  of  a  fireman  and  an 
engineer  that  it  was  their  habit  and  custom 
to  give  the  statutory  signals  at  a  particular 
crossing  is  Inadmissible.  Texas  &  P.  R.  Co. 
V.  Prank  [Tex.  Civ.  App.]  13  Tex.  Ct.  Rep. 
236.   88  S.   "W.   383. 

44.  Baltimore  &  O.  R.  Co.  v.  Connell  [C. 
C.  A.]    137   F.   8. 

45.  Where  conductor's  train  record  shows 
a  speed  of  35  miles  an  hour,  testimony  that 
the  train  was  running  very  fast  but  not 
fixing  any  standard  is  immaterial.  Keiser  v. 
Lehigh  Valley  R.  Co.,  212  Pa.  409,  61  A.  903. 

46.  Accidents  at  crosBlnss:  Evidence  In- 
sufllcient  to  show  negligence.  Kearns  v. 
Southern  R.  Co.  [N.  C]  52  S.  E.  131;  Guil- 
mont's  Adm'r  v.  Central  Vt.  R.  Co.  [Vt.] 
62  A.  54;  Hintz  v.  Michigan  Cent.  R.  Co. 
[Mich.]  12  Det.  Leg.  N.  292,  104  N.  W.  23; 
McCarthy  v.  Philadelphia  &  R.  R.  Co.,  211  Pa. 
193,  60  A.  778;  Southern  R.  Co.  v.  Douglass 
[Ala.]  39  So.  268.  As  to  ringing  of  bell. 
Chicago  &  A.  R.  Co.  v.  Pulliam,  111  111.  App. 
305.  Evidence  of  an  altercation  between  a 
switchman  and  a  watchman  at  crossing  and 
refusal  of  one  to  heed  signals  of  the  other 
held  sufficient  to  take  the  case  to  the  jury 
as  to  defendant's  negligence.  Hamilton  v. 
Metropolitan  St.  R.  Co.,  114  Mo.  App.  504, 
89  S.  W.  893.  Evidence  insufficient  to  show 
contributory  negligence.  Spiller  v.  St.  Louis, 
etc.,  B.  Co.,  112  Mo.  App.  491.  87  S.  W.  43; 
Toledo,  etc.,  R.  Co.  v.  Hammett,  115  111.  App. 
268;  Kenny  v.  Boston  &  M.  R.  Co.,  188  Mass. 
127  74  N  B.  309;  Potter  v.  Pere  Marquette 
R.  Co.  [Mich.]  12  Det.  Leg.  N.  175,  103  N.  W. 
808.  Evidence  did  not  show  contributory 
negligence  where  deceased  was  killed  at 
crossing  by  a  train  moving  backwards  with- 
out lights,  on  dark  night.  Blauvelt  v.  Dela- 
ware, etc.,  R.  Co.,  206  Pa.  141,  55  A.  857. 
Evidence  held  to  show  driver  guilty  of  con- 
tributory negligence.  Seibert  v.  Missouri 
Pac  R  Co.,  188  Mo.  657,  87  S.  W.  995;  Cowen 
V  Dietrick  [Md.]  60  A.  282;  St.  Louis  &  S. 
F  R.  Co.  V.  Chapman  [C.  C.  A.]  140  F.  129; 
Guilmont's  Adm'r  v.  Central  Vermont  R.  Co. 
[Vt.]  62  A.  54;  Brennan  v.  Pennsylvania  R. 
Co.  [N.  J.  Law]   62  A.  177. 

Injury  to  cattle:  Evidence  held  to  show 
negligence  of  defendant.  Missouri,  etc.,  R. 
Co.    V.    Rodgers    [Tex.    Civ.    App.]    86    S.    "W. 

6    Curr.   Law. — 78. 


625;  St.  Louis  &  S.  F.  R.  Co.  v.  Carlisle 
[Ark.]  88  S.  W.  584.  Evidence  held  Insuffi- 
cient to  charge  defendant  with  negligence  in 
killing  a  horse  upon  depot  grounds.  Texas 
Cent.  R.  Co.  v.  Harbison  [Tex.  Civ.  App.] 
13  Tex.  Ct.  Rep.  610,  88  S.  W.  414.  Evidence 
held  not  to  show  negligence  in  operation  of 
the  train.  Chicago,  etc.,  B.  Co.  v.  Dowhower 
[Neb.]  104  N.  Vf.  1070;  Atlantic  &  B.  R.  Co.  v. 
Smith,  123  Ga.  423,  51  S.  E.  344;  Gulf,  etc., 
R.  Co.  V.  Cooper  [Tex.  Civ.  App.]  13  Tex.  Ct. 
R.  570,  88  S.  W.  301.  Evidence  held  to  justi- 
fy finding  that  defendant  owned  the  railroad 
complained  of.  Oyler  v.  Quincy,  etc.,  R.  Co., 
113  Mo.  App.  375,  88  S.  W.  162;  Payne  v. 
Quincy,  etc.,  R.  Co.,  113  Mo.  App.  609,  88  S. 
W.  164.  That  a  cattle. guard  does  not  pre- 
vent stock  from  passing  over  it  does  not 
conclusively  show  that  it  is  unsafe  and  un- 
suitable. St.  Louis,  etc.,  R.  Co.  v.  Buslck 
[Ark.]  86  S.  W.  674.  The  Missouri  statute 
does  not  require  direct  evidence  of  the  kill- 
ing. Oyler  v.  Quincy,  etc.,  R.  Co.,  113  Mo. 
App.  375,.  88  S.  W.  162;  Payne  v.  Quincy,  etc., 
R.  Co.,   113  Mo.  App.   609,  88  S.  W.   164. 

47.  Testimony  of  14  witnesses  that  cer- 
tain signals  were  given,  and  of  9  witnesses 
that  they  heard  no  such  signals,  conclusive- 
ly proves  the  performance  of  those  duties. 
Keiser  v.  Lehigh  Valley  R.  Co.,  212  Pa.  409, 
61  A.  903.  Testimony  that  signals  were  not 
given  held  sufficiently  positive  to  make  a 
question  for  the  jury  as  against  testimony 
that  they  were  given.  New  York,  etc.,  R.  Co. 
V.  Robbins  [Ind.  App.]'76  N.  E.  804. 

48.  See  4  C.  L.  1225,  1229. 

49.  Instructions  as  to  care  required  in 
backing  an  engine  after  dark  over  a  busy 
street  crossing  held  proper.  Illinois  Cent. 
R.  Co.  V.  Coley  [Ky.]  89  S.  W.  234.  Instruc- 
tion as  to  ringing  of  bell  or  blowing  of 
whistle,  and  as  to  obstruction  of  crossing, 
held  proper.  Id.  Instruction  in  an  action 
for  injury  while  passing  between  cars  of 
standing  train  held  not  to  impose  greater 
burden  on  defendant  than  law  required. 
Thomasson  v.  Southern  R.  Co.  [S.  C]  51  S. 
B.  443.  Instruction  placing  upon  the  rail- 
road company  the  burden  of  proving  that  its 
employes  exercised  the  highest  degree  of 
care  known  to  the  law  held  erroneous.  At- 
lantic Coast  Line  R.  Co.  v.  Waycross  Blec. 
Light  &  Power  Co.,  123  Ga.  613,  51  S.  E.  621. 
Instruction  as  to  the  character  of  fence  which 
defendant  was  required  to  maintain  upheld. 
Colyer  v.  Missouri  Pac.  R.  Co.,  113  Mo.  App. 
457,  87  S.  W.  572.  A  charge  of  court  is  er- 
roneous which  makes  it  incumbent  upon  a 
railroad  company  to  regulate  the  speed  of 
its  trains  at  a  given  crossing  with  due  re- 
gard to  "all  the  circumstances  surrounding 
the  place  and  affecting  the  traveling  public." 
where  testimony  has  been  introduced   tend- 
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requiring  that  such  negligence  be  the  proximate  cause  of  the  injury,/^  specifically 
applicable  to  the  facts  of  the  particular  case/^  and  confining  the  jury  to  the  issues 
made/*  but  not  singling  out  particular  facts'*  and  instructions  ignoring  evidence 
or  issues  are  properly  refused.^"*  An  instruction  referring  to  a  customary  path- 
way over  the  tracks  as  a  public  crossing  is  not  harmful  where  the  same  instruction 
correctly  defined  the  duties  of  defendant  thereat.^'  An  instruction  that  the  pre- 
sumption that  one  killed  at  a  crossing  exercised  due  care  is  overcome  if  from  the 
circumstances  the  jury  find  that  by  due  care  he  could  have  avoided  injury  should 
be  given."^ 

Directing  verdict;  questions  for  jury. — Except  where  a  particular  act  is  de- 
clared to  be  negligence,  either  by  statute  or  ordinance,  the  question  as  to  what  con- 
stitutes negligence^'  and  contributory  negligence  are  ordiniarily  for  the  jury,""  and 


ing-  to  show  that  the  view  was  to  some  ex- 
tent obstructed  by  trees,  weeds,  etc.,  not 
on  the  company's  right  of  way.  Baltimore, 
etc.,  R.  Co.  V.  Moloney,  7  Ohio  C.  C.  (N.  S.) 
437.  Inasmuch  as  the  manner  of  giving:  no- 
tice of  the  approach  of  a  train  is  prescribed 
by  statute,  it  is  erroneous  to  charge  that 
such  notice  "must  be  given  so  that  one  ap- 
proaching (the  crossing)  could  protect  him- 
self from   injury."      Id. 

50.  Evidence  held  to  require  instructions 
on  necessity  of  providing  watchman  at 
crossing  and  on  acts  of  persons  in  imminent 
peril.  Crowder  v.  St.  Louis  S.  W.  R.  Co. 
[Tex.  Civ.  App.]  87  S.  W.  166.  A  charge 
that,  if  the  jury  should  find  that  plaintiff's 
intestate  saw  the  approaching  train,  was 
conscious  of  his  danger,  and  had  the  time 
and  ability  to  remove  himself  from  peril 
but  failed  to  do  so,  plaintiff  could  not  re- 
cover is  not  erroneous.  Griffin  v.  Seaboard 
Air  Line   R.    Co.,    138   N.    C.    55,    50   S.    E.    516. 

51.  Where  one  of  the  grounds  of  alleged 
negligence  was  a  failure  to  ring  the  bell, 
and  some  evidence  tended  to  show  that  the 
accident  might  have  occurred  regardless  of 
the  bell  signal,  it  is  error  to  refuse  to  charge 
that  the  verdict  ■  be  for  defendant,  unless 
the  jury  find  that  the  failure  to  ring  the  bell 
was  the  proximate  cause  of  injury.  Mis- 
souri, etc.,  R.  Co.  V.  Jackson  [Tex.  Civ.  App.] 
13  Tex.  Ct.  Rep.  172,  88  S.  W.  406.  Failure 
of  instruction  to  require  that  negligence 
must  have  beeen  the  proximate  cause  of  in- 
jury is  harmless  where  there  is  no  evidence 
of  an  intervening  cause.  Southern  R.  Co.  v. 
Douglass   [Ala.]   39  So.  268. 

53.  In  an  action  for  injury  to  one  of  de- 
fective hearing,  an  instruction  that  he  was 
bound  to  exercise  the  care  of  an  ordinarily 
prudent  person,  whose  hearing  was  so  de- 
fective, should  have  exercised  under  the  cir- 
cumstances, is  not  misleading.  Toledo,  etc., 
R.  Co.  v.  Hammett,  115  111.  App.  268.  An 
instruction  as  to  the  presumption  of  negli- 
gence when  an  animal  is  "killed"  by  a  train 
is  not  improper  where  the  evidence  shows 
that  the  animal  was  injured  by  a  train  and 
that  defendant's  employes,  deeming  the  in- 
juries fatal,  killed  it.  Poindexter  &  Orr 
Live  Stock  Co.  v.  Oregon  Short  Line  R.  Co. 
[Mont.]  83  P.  886.  Instruction  in  case  of 
Injury  to  child  of  tender  years,  authorizing 
engineer  to  assume  that  child  would  use 
reasonable  prudence,  is  properly  refused. 
Missouri,  etc.,  R.  Co.  v.  Nesbit  [Tex.  Civ. 
App.]    13    Tex.    Ct.    Rep.    656,    88    S.    W.    891. 


An  instruction  that  it  is  not  the  duty  of  a 
railroad  company  to  check  the  speed  of  its 
trains  at  crossings  is  properly  refused  where 
it  appears  that  the  train  inflicting  injury 
was  running  at  an  excessive  speed.  Daven- 
port, etc.,  R.  Co.  v.  De  Yaeger,  112  111.  App. 
537. 

53.  Where  the  only  negligence  charged  is 
a  failure  to  keep  a  lookout  and  the  employ- 
ment of  incompetent  men,  an  instruction 
that  evidence  of  failure  to  give  crossing 
signals  should  not  be  considered  for  any 
purpose  should  be  given.  Missouri,  etc.,  R. 
Co.  V.  Nesbit  [Tex.  Civ.  App.]  13  Tex.  Ct. 
Rep.  656,  88  S.  W.  891. 

54.  Instruction  as  to  contributory  negli- 
gence at  crossing  held  not  to  single  out  cer- 
tain parts  of  the  evidence.  St.  Louis,  etc., 
R.  Co.  V.   Hitt   [Ark.]    88  S.  W.   909. 

55.  Submission  of  failure  to  fence  when 
no  evidence  thereof.  Gulf,  etc.,  R.  Co.  v. 
Simpson  [Tex.  Civ.  App.]  91  S.  W.  874.  In- 
struction about  "inferences,"  as  to  where 
cattle  entered  the  right  of  way,  refused 
where  there  was  positive  evidence  thereon. 
Texas  &  P.  R.  Co.  v.  Owens  [Tex.  Civ.  App.] 
13  Tex.  Ct.  Rep.   354,   87  S.  W.  846. 

56.  Gulf,  etc.,  R.  Co.  v.  Johnson  [Tex.] 
90   S.   W.   164. 

57.  Rietveld  v.  WabasH  R.  Co.  [Iowa]  105 
N.   W.   515. 

58.  St.  Louis,  etc.,  R.  Co.  v.  Kimberlaln 
[Ark.]  88  S.  W.  599;  Atlanta  &  W.  P.  R. 
Co.  v.  Hudson,  123  Ga.  108,  51  S.  E.  29;  Hobbs 
V.  St.  Louis,  etc.,  R.  Co.,  113  Mo.  App.  126, 
87  S.  W.  525;  Christensen  v.  Oregon  Short 
Line  R.  Co.  [Utah]  80  P.  746;  Lewis  v.  Erie 
R.  Co.,  105  App.  Div.  292,  94  N.  T.  S.  765;  El- 
gin, J.  &  E.  R.  Co.  V.  Thomas,  215  111.  158, 
74  N.  E.  109;  Greenawaldt  v.  Lake  Shore, 
etc.,  R.  Co.  [Ind.]  73  N.  E.  910;  Chicago  & 
E.  I.  R.  Co.  V.  Olson,  113  111.  App.  320;  Mc- 
Cabe's  Adm'x  v.  Maysville,  etc.,  R.  Co.  [Ky.] 
89  S.  W.  683;  Payne  v.  Quincy,  etc.,  R.  Co., 
113  Mo.  App.  609,  88  S.  W.  164;  Yates  v. 
New  York,  etc.,  R.  Co.,  95  N.  Y.  S.  497;  Rams- 
bottom  V.  Atlantic  Coast  Line  R.  Co.,  138 
N.  C.  38,  50  S.  E.  448;  St.  Louis  &  S.  F.  R.  Co. 
V.  Satterfield  [Ark.]  86  S.  W.  821;  St.  Louis 
&  S.  F.  R.  Co.  V.  Thompson,  Yont  &  Co. 
[Ark.]  88  S.  W.  593.  Sounding  of  stock 
alarm.  St.  Louis,  etc.,  R.  Co.  v.  Shaver 
[Ark.]   88  S.  W.   961. 

5».  Baltimore  &  O.  R.  Co.  v.  Connell  [C. 
C.  A.]  137  F'.  8;  McCarthy  v.  Philadelphia 
&  R.  R.  Co.,  211  Pa.  193,  60  A.  778;  Cromley 
v.    Pennsylvania   R.    Co.,    211    Pa.    429,    60    A. 
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always  so  on  a  conflict  of  evidence.'"  If  the  undisputed  evidence  shows  the  acci- 
dent to  have  resulted  from  plaintiff's  negligence/^  or  the  evidence  for  the  plain- 
tiff is  a  mere  scintilla  and  that  for  the  defendant  so  overwhelming  that  no  real  con- 
troversy is  raised,  a  verdict  for  the  defendant  should  be  directed."^ 

Special  findings."^ — A  finding  that  intestate  was  guilty  of  contributory  negli- 
gence cures  error  in  a  refusal  of  a  prayer  on  that  issue."* 

Double  damages  and  attorney's  fees.'"^ — By  statutes,  attorney  fees''  and  double 
damages  are  frequently  allowed  for  injury  to  stock  caused  by  failure  to  fence.'^ 
A  recovery  of  the  statutory  penalty  is  the  only  remedy  open  to  one  whose  stock  is 
killed  by  reason  of  a  failure  to  maintain  a  statutory  cattle  guard." 

§  12.  Railroad  corporations.  Incorporation  and  existence.'^" — In  designating 
the  route  for  a  proposed  railway  in  the  articles  of  incorporation,  it  is  necessary 
that  the  counties,  but  not  the  townships,  through  which  it  is  to  pass  be  named. 
Where  townships  are  named  it  is  mere  surplusage."  The  Arkansas  statute  pro- 
adding  for  a  forfeiture  of  franchise  and  charter  rights  acquired  by  any  railroad 


3  007;  Minot  v.  Boston,  etc.,  E.  Co.  [N.  H.] 
61  A.  509;  Worthingrton  v.  Philadelphia  & 
R.  R.  Co.,  23  Pa.  Super.  Ct.  195;  St.  Louis, 
etc.,  R.  Co.  V.  Hitt  [Ark.]  88  S.  "W.  908;  Mc- 
Cabe's  Adm'x  v.  Maysville,  etc.,  R.  Co.  [Ky.] 
89  S.  W.  683;  Toledo,  etc.,  R.  Co.  v.  Christy, 
111  111.  App.  247;  Lewis  v.  Erie  R.  Co.,  105 
App.  Div.  292,  94  N.  Y.  S.  765;  Christensen 
V.  Oregon  Short  Line  R.  Co.  [Utah]  80  P. 
746;  Chicago  &  B.  I.  R.  Co.  v.  Zapp,  110  111. 
App.  553;  Chicago  &  Eastern  I.  R.  Co.  v. 
Olson,  113  111.  App.  320;  Steed  v.  Rio  Grande 
"Western  R.  Co.  [Utah]  82  P.  476;  Parrell  v. 
Erie  R.  Co.  [C.  C.  A.]  138  P.  28;  Elgin,  etc., 
R.  Co.  V.  Thomas,  215  111.  158,  74  N.  E.  109; 
Greenawaldt  v.  Lake  Shore,  etc.,  R.  Co. 
[Ind.]  74  N.  E.  1081;  Greenawaldt  v.  Lake 
Shore,  etc.,  R.  Co.  [Ind.]  73  N.  E.  910. 
"Whether  plaintiff  should  have  taken  other 
precautions.  Beach  v.  Pennsylvania  R.  Co., 
212  Pa.  567,  61  A.  1106.  Place  of  stopping  to 
look  and  listen.  Fry  v.  Penn^yl  .'ania  R.  Co., 
24  Pa.  Super.  Ct.  147;  Tnhan  v.  Lehigh  & 
"Wilkes-Barre  Coal  Co.,  24  "r'a.  Super.  Ct.  475. 

eo.  Greenawaldt  v.  Lake  Shore  &  M.  S. 
R.  Co.  [Ind.]  74  N.  E.  lOSl;  Pyne  v.  Dela- 
ware etc.,  R.  Co.,  212  Pa.  143,  61  A.  817; 
Farrell  v.  Erie  R.  Co.  [C.  C.  A.]  138  P.  28; 
Southern  R.  Co.  v.  Carroll  [C.  C.  A.]  138  P. 
638;  Greenawaldt  v.  Lake  Shore  &  M.  S.  R. 
Co.  [Ind.]  73  N.  E.  910;  Summers  v.  Blooms- 
burg  &  S.  R.  Co.,  24  Pa.  Super.  Ct.  615;  Pot- 
ter V.  Pere  Marquette  R.  Co.  [Mich.]  12  Det. 
Leg  N  175,  103  N.  "W.  808;  Hintz  v.  Michigan 
Cent.  R.  Co.  [Mich.]  12  Det.  Leg.  N.  292,  104 
N.  "W.  23.  So  with  a  railroad  and  a  street 
car  company  where  each  is  negligent.  Gal- 
veston, etc.,  R.  Co.  v.  "Vollrath  [Tex.  Civ. 
App.]  13  Tex.  Ct.  Rep.  777,  89  S.  "W.  279.  De- 
gree of  care  requisite  on  part  of  traveler 
under  special  circumstances.  Armstrong  v. 
Pennsylvania  R.  Co.,    212  Pa.  228,    61   A.    831. 

61.  St.  Louis  S.  "W.  R.  Co.  v.  Purcell  [C. 
C  A.]  135  P.  499;  Toledo,  etc.,  Co.  v.  Christy, 
111  111.  App.  247.  Held  contributory  negli- 
gence. Greenwood  v.  Chicago,  etc.,  R.  Co. 
[Minn.]  104  N.  "W.  3.  Defendant's  negligence 
should  not  be  submitted  to  Jury  unless  evi- 
dence of  plaintiff's  freedom  from  contribu- 
tory  negligence    is   such   as   to   justify   sub- 


mission of  that  question.  Larsen  v.  U.  S. 
Mortg.  &  Trust  Co.,  104  App.  Div.  76,  93  N.  Y. 
S.   610. 

62.  Cromley  v.  Pennsylvania  R.  Co.,  211 
Pa.  429,  60  A.  1007;  Patterson  v.  Chicago  & 
W.  I.  R.  Co.,  Ill  111.  App.  441.  Testimony  of 
plaintiff  that  he  looked  and  listened  will 
not  make  an  issue  for  the  jury  ■where  it  ap- 
pears beyond  contradiction  that  had  he  done 
so  he  would  have  seen  the  train  approaching. 
St.  Louis  S.  W.  R.  Co.  v.  Purcell  [C.  C.  A.] 
135  P.  499.  A  peremptory  instruction  for 
defendant  is  proper  "where  plaintiff's  case 
rested  solely  upon  the  statutory  presumption 
of  negligence,  and  the  testimony  of  defend- 
ant's engineer  conclusively  showed  that  the 
accident  was  unavoidable.  Southern  R.  Co. 
V.  Murry  [Miss.]   39  So.  478. 

63.  See  4  C.  L.  1225,  1230.  Special  find- 
ings held  not  inconsistent,  with  general 
verdict  for  plaintiff.  Smith  v.  Michigan 
Cent.   R.   Co.    [Ind.  App.]    73  N.   B.   928. 

64.  Edwards  v.  Carolina  &  N.  "W.  R.  Co. 
[N.  C]  52  S.  B.  234. 

«r>.     See   4   C.    L.    1225,    1230.  • 

ee.  B.  &  C.  Comp.  J  5146.  Harvey  v. 
Southern   Pac.    Co.    [Or.]    80   P.    1061. 

67.  Code  §  2055.  Titus  v.  Chicago,  etc., 
R.  Co.  [lo-wa]  103  N.  "W.  343.  Rev.  St.  1899, 
§  1105.  Foster  v.  Kansas  City  S.  R.  Co.,  112 
Mo.  App.  67,  87  S.  "W.  57.  That  plaintiff 
sued  for  twice  the  amount  agreed  upon  with 
defendant  does  not  preclude  recovery  of  the 
agreed  amount.  Suit  may  be  brought  in  40 
days  after  the  date  of  agreement.  Rev.  St. 
1899,  §S  1108,  1109.  Keylon  v.  Missouri, 
etc.,  R.  Co.,  114  Mo.  App.  66,  89  S.  "W.  337. 
Double  damages  for  failure  to  fence  are 
allowed  in  Missouri  only  in  case  'of  an  ac- 
tual collision  between  the  locomotive  or 
train  and  the  animal.  Reed  v.  Chicago  & 
A.  R.  Co.,  112  Mo.  App.  575,  87  S.  "W.  65.  Rev. 
St.  1899,  S  1105.  Evidence  insufficient.  Lo- 
gan V.  St.  Louis,  etc.,  R.  Co.,  Ill  Mo.  App. 
674,   86   S.  "W.   565. 

68.  St.  Louis,  etc.,  R.  Co.  v.  Rowland 
[Ark.]    88    S.    "W.    994. 

69.  See   4   C.   L.   1181. 

70.  Hayes  v.  Toledo  R.  &  T.  Co.,  6  Ohio 
C.    C.    (N,    S.)    281. 
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under  a  lease  not  in  conformity  with  the  sta,tute  is  applicable  to  foreign  corpora- 
tions operating  in  the  state  under  lease.'^ 

Powers  of  corporation  and  authority  of  officers.'"' — Where  not  limited  as  to 
the  kind  of  motive  power  to  be  used,  a  railroad  company  is  required  to  use  that 
which  is  best  and  most  convenient  for  its  operation,  having  diie  regard  to  the  safety 
of  the  public.'^  A  grant  of  power  to  construct  a  steam  railroad  without  limiting 
it  to  surface  construction  authorizes  the  building  of  a  viaduct  across  certain  streets 
on  which  to  lay  its  tracks.'*  A  company  authorized  to  manufacture  lumber  and 
other  articles  with  "all  the  rights,  powers,  and  privileges  of  a  general  transporta- 
tion company"  is  not  restricted  to  the  carriage  of  its  own  products  and  does  not  lose  its 
right  to  operate  its  railroad  where  it  has  ceased  to  have  such  products  to  carry.'° 
Under  the  Pennsylvania  statutes  a  railroad  company  may  be  incorporated  to  con- 
struct beneath  city  streets  an  underground  railroad  having  no  city  access  except 
the  terminus,  and  such  road  may  be  operated  by  electricity.''*  An  agreement  by 
a  railroad  corporation  to  guarantee  dividends  on  the  bonds  of  a  hotel  to  be  built 
on  its  line  is  ultra  vires,'''  and  receipt  of  added  revenue  from  travel  due  to  the 
erection  of  such  hotel  does  not  estop  the  railroad  company  to  assail  the  agreement.''' 
The  lack  of  any  congressional  authority  in  the  successive  grantees  of  a  railway  road- 
bed, lying  in  the  District  of  Columbia,  to  extend  their  lines  into  that  district  could 
not  affect  their  title  if  the  original  grantor  had  authority."'  A  railroad  company 
duly  incorporated  under  the  general  railroad  laws  of  Ohio  may  construct  and  oper- 
ate a  railroad  having  both  of  its  terminal  points  wholly  within  the  same  city.'" 
Under  the  consolidation  act  the  P.  B.  &  W.  E.  Co.  is  authorized  to  widen  its  right 
of  way  beyond  the  66  foot  limit  when  necessary  for  the  successful  prosecution  of 
its  business,  but  the  charter  prohibitions  on  condemning  land  were  not  repealed.'^ 
In  the  absence  of  specific  provisions  in  its  charter  to  the  contrary,  the  power  of 
making  and  receiving  contracts  as  to  the  right  of  way  belongs  to  the  president 
'of  a  railroad  company.'^  A  charter  provision  that  certain  acts  shall  not  be  valid 
until  "ratified  by  the  stockholders"  requires  the  consent  of  the  majority  only.*' 

Foreign  corporations.^*- — A  foreign  corporatfcn  operating  in  Arkansas  under 
a  lease  is  within  a  statute  of  that  state  governing  the  form  of  railroad  leases.'" 

»  §  13.  Actions  by  and  against  railroad  companies.^^ — In  general,  suits  against 
railroad  corporations  should  be  brought  in  the  county  where 'the  cause  of  action 
arises,"  but  some  states  will  enforce  a  right  of  action  accruing  under  the  statutes 

71.     Acts  1901,  p.  368.     Louisiana  &  N.  "W.  |      82.     City   of   Hickory   v.    Southern    R.    Co., 


K.   Co.  V.  State    [Ark.]    88  S.  W.  B59. 

72.  See    4   C.   L.    1182, 

73.  Company  incorporated  under  Act 
April  4,  1868,  may  use  electricity  as  well  as 
steam.  Howley  v.  Central  Valley  R.  Co. 
[Pa.]    62  A.   109. 

74.  Bubenzer  v.  Philadelphia,  etc.,  R.  Co. 
[Del.]   61  A.  270. 

75.  Commonwealth  v.  Philadelphia,  etc., 
K.  Co.,  23  Pa.  Super.  Ct.  235. 

78.  Act  April  4,  1868.  Sparks  v.  Phila- 
delphia  &  C.   R.  Co.,    212  Pa.    105,    61   A.    881. 

77,  78.  Western  Md.  R.  Co.  V.  Blue  Ridge 
Hotel  Co.   [Md.]   62  A.  351. 

79.  Chesapeake  Beach  R.  Co.  v.  Washing- 
ton P.  &  C.  R.  Co.,  199  U.  S.  247,  50  Daw. 
Ed. . 

80.  Rev.  St.  1892,  |  3270.  State  v.  Union 
Terminal  R.  Co.,  72  Ohio  St.  455,  74  N.  E.  642. 

81.  Bubenzer  v.  Philadelphia,  etc.,  R.  Co. 
[Del.]    61  A.    270. 


137  N.  C.  189,  49  S.  E.  202. 

83.  Louisville  &  N.  R.  Co.  v.  Jarvis,  27 
Ky.  L.  R.  986,  87  S.  W.  759. 

84.  See    4    C.    L.    1183. 

85.  Acts  1901,  p.  368.  Louisiana  &  N.  W. 
R.  Co.  V.  State  [Ark.]   88  S.  W.  559. 

8«.     See  4  C.  L.  1182. 

87.  In  North  Carolina  an  action  against 
a  railroad,  whether  resident  or  foreign, 
must  be  tried  in  the  county  where  the  cause 
of  action  arose,  or  in  an  adjoining  county,  or 
in  the  county  where  the  plaintiff  resides. 
Propst  V.  Southern  R.  Co.,  139  N.  C.  397,  51 
S.  E.  920.  Pleadings  and  evidence  held  suffi- 
cient to  show  that  stock  was  killed  in  town- 
ship where  suit  was  brought.  Payne  v. 
Quincy,  etc.,  R.  Co.,  113  Mo.  App.  609,  88  S. 
W^.  164.  A  return  showing  service  of  a  writ 
on  a  railroad  company's  agent  In  the  town- 
ship, of  suit  is  conclusive  evidence  of  a  Jus- 
tice's    jurisdiction.     Rev.     St.     1899,     §     3839. 
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of  another  state  if  such  statutes  be  similar  to  those  in  force  at  the  place  of  venue." 
Service  of  process  on  railroad  companies  whether  domestic  or  foreign  is  largely 
controlled  by  statute.**  A  railroad  company  and  its  engineer,  who  are  jointly  li- 
able for  injuries  caused  by  the  latter's  negligence,  may  be  sued  jointly  therefor.'" 
To  successfully  maintain  an  action  for  personal  injuries  it  must  be  shown  that 
defendant  neglected  to  discharge  some  duty  which  it  owed  to  plaintiff,  and  such 
duty  must  appear  from  an  averment  of  facts  from  which  the  duty  follows  as  a 
matter  of  law."* 

§  14.  Offenses  relating  to  railroads."' — Some  states  have  made  penal  a  failure 
of  a  railroad  company  to  bulletin  its  trains,'^  or  to  give  the  statutory  crossing 
signals.'*  On  an  indictment  of  a  company  for  a  nuisance  for  maintaining  an  alleged 
illegal  crossing,  the  question  of  forfeiture  of  charter  or  its  validity  are  not  in 
issue. ""^  An  indictment  under  the  Kentucky  statute  requiring  the  maintenance 
of  stations  must  charge  that  the  railroad  commission  had  ordered  a  station  at 
the  place  in  question.""  An  action  for  the  penalty  for  violation  of  the  South 
Carolina  separate  coach  law  is  barred  in  one  year."''  A  person  who  throws  a 
missile  into  a  coach  in  a  moving  train,  while  standing  on  a  platform  of  the  coach, 
violates  a  statute  making  it  punishable  for  a  person  to  hurl  any  missile  into  a 
moving  train.''  An  indictment  for  the  statutory  offense  of  shooting  or  throw- 
ing rocks  at  a  railroad  train  need  not  allege  that  the  train  belonged  to  a  chartered 
railroad."  It  is  for  the  jury  whether  an  engine  standing  on  a  street  crossing  is 
a  "willful  obstruction"  within  a  statute.^"" 

RAPE. 


1.  Nature    and    Elemenfs    (1237). 

A.  In   General    (1237). 

B.  Female  Under  Ag-e  of  Consent  (1238). 

C.  Attempts    and    Assaults    With    Intent 

to   Commit  Rape    (1239). 

2.  Indictment  and  Proaecutlon  (1230). 


A.  Indictment    or   Information    (1239). 

B.  Evidence    (1241). 

1.  Admissibility    (1241). 

2.  Weiglit   and   Sufficiency    (1244). 

C.  Instructions    (1245). 

D.  Trial   and   Punishment    (1247). 


Matters  of  criminal  law  and  procedure  common  to  other  crimes,^  and  civil 
liability  for  ravishment,''  are  treated  elsewhere. 

§  1.  Nature  and  elements.  A.  In  general.^ — Eape  is  the  carnal  knowledge 
of  a  female  forcibly  and  against  her  will.*    Any  penetration,  however  slight,  is 


Kerr  v.  Quincy,  etc.,  R.  Co.,  113  Mo.  App.  1, 
87  S.  W.  596. 

88.  A  railroad  which  extends  into  and  is 
operated  in  Texas,  and  is  there  served  with 
process,  may  be  sued  on  a  cause  of  action 
arising  in  Kansas,  though  it  be  a  Kansas 
corporation  and  plaintiff  be  a  citizen  of  that 
state.  Missouri,  etc.,  R.  Co.  v.  Kellerman 
[Tex.  Civ.  App.]  13  Tex..  Ct.  Rep.  140,  87 
S.    W.    401. 

89.  One  who  sells  tickets  on  commission 
at  a  place  where  trains  are  advertised  to 
stop,  and  who  is  advertised  as  the  proper 
party  to  purchase  tickets  of,  is  a  "station 
agent"  upon  whom  service  may  be  made. 
Malott  V.  Mapes,  111  111.   App.   340. 

90.  Illinois  Cent.  R.  Co.  v.  Coley  [Ky.] 
89  S.  W.  234.  Injury  to  mail  clerk.  Illinois 
Cent.  R.  Co.  V.  Houchins   [Ky.]   89   S.  W.  530. 

91.  Chicago,  etc.,  R.  Co.  v.  Gardanier,  116 
111.   App.   619. 

93.     See  4   C.  L.  1230. 

03.     Under    Burns'    Ann.    St.    §    5187,    each 


violation  of  §  5186  is  a  separate  offense. 
Southern  R.  Co.  v.  State  [Ind.]  75  N.  B.  272. 
94.  Defendants  are  entitled  to  have  the 
record  show  what  train  committed  the  al- 
leged violation  of  the  statute.  Choctaw,  O. 
&  G.  E.  Co.  V.  State   [Ark.]   87  S.  W.  631. 

05.  Commonwealth  v.  Philadelphia,  etc., 
R.  Co.,  23  Pa.  Super.  Ct.  235. 

06.  Ky.  St.  1903,  §  772.  Commonwealth  v. 
Illinois  Cent.  R.  Co.,  27  Ky.  L.  R.  763,  86  S. 
W.   542. 

»7.  23  St.  at  Large  p.  457.  Sturkie  V. 
Southern  R.  Co.,  71  S.  C.  208,  50  S.  E.  782. 

98.  Laws  1900,  p.  141,  c.  103.  State  v.  Ray 
[Miss.]    39   So.   521. 

99.  Allen  v.  State,  123  Ga.  499,  51  S.  B. 
506. 

100.  Burns  v.  Delaware  &  H.  Co.,  96  N.  T. 
S.   509. 

1.  See  Criminal  Law,  5  C.  L.  883,  and  In- 
dictment and  Prosecution,  5  C.  L.  1790. 

2.  See   Assault   and    Battery,    5    C.    L.    269 

3.  See    4    C.    L.    1231. 
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sufficient  to  complete  the  offense."  A  husband  cannot  himself  be  guilty,  as  principal 
in  the  first  degree,  of  rape  upon,  or  of  an  assault  with  intent  to  commit  a  rape  upon, 
his  wife."  Porce  is  a  necessary  element,^  but  this  does  not  necessarily  mean  actual 
phj'sical  force,  constructive  force,  as  by  duress  or  putting  in  fear,  being  sufficient.^ 
The  act  of  having  intercourse  with  a  woman  who  is  asleep  is  rape  since  it  is  with- 
out her  consent."  Consent  or  submission  after  the  offense  has  been  completed  by 
penetration  is  no  defense.^"  The  law  does  not  require  that  the  woman  shall  do  more 
than  her  age,  strength,  and  attendant  circumstances  make  it  reasonable  for  her  to 
do.^'-  An  outcry  is  not  an  essential  of  proof  of  the  crime,^^  and  a  failure  to  make 
it  raises  no  presumption  of  law  that  the  prosecutrix  has  sworn  falsely,^^  but  is 
merely  a  circumstance  tending  to  disprove  the  good  faith  of  the  charge,  to  be 
weighed  by  the  Jury  in  connection  with  the  surrounding  circumstances.^*  The 
^ame  is  true  of  delay  in  making  complaint.^'' 

(§1)  B.  Female  under  age  of  consent. ^'^ — It  is  universally  provided  by 
statute  that  carnal  knowledge  of  a  female  under  a  specified  age  shall  be  rape,  regard-" 
less  of  whether  she  consents  or  not.^'' 


4.  Hubert  v.  State  [Neb.]  104  N.  W.  276. 
The  carnal  knowledge  of  a  woman  above  the 
age  of  ten  years  against  her  will.  State  v. 
Truitt  [Del.]  62  A.  790.  Cr.  Code  §  11  makes 
It  rape  for  any  person  to  have  carnal  knowl- 
edge of  his  daughter  or  sister  forcibly  and 
against  her  will.  Id.  §  12  makes  it  rape  to 
have  forcible  carnal  kno"wledge  of  any  other 
woman  or  female  child,  or  to  have  inter- 
course with  a  female  child  under  the  age  of 
18  years,  without  force  and  with  her  consent, 
unless  she  is  over  15  and  of  previous 
unchaste  character.  Hubert  v.  State  [Neb.] 
104  N.  W.  276.  Bach  of  these  three  classes 
of  crimes  is  totally  distinct  from  the  other 
two.     Id. 

Principals  and  accessories:  Defendant 
who  called  his  co-defendant  in  to  commit 
crime  held  an  accessory  of  the  latter.  Bar- 
rett V.  People  [111.]  77  N.  B.  224.  Under  Rev. 
St.  1889,  §  2364,  providing  that  every  person 
who  shall  be  a  principal  in  the  second  degree 
in  the  commission  of  a  felony  may  be  con- 
victed and  punished  as  a  principal  in  the 
first  degree,  held  that  where  evidence  show- 
ed two  distinct  rapes,  one  by  third  person 
aided  by  defendant,  and  one  by  defendant, 
he  was  properly  tried  and  convicted  as  prin- 
cipal In  first  degree.  State  v.  Sykes,  191  Mo. 
62,  89  S.  W.  851.  One  wh»  stands  by  and 
witnesses  a  rape,  and  gives  encoura.t,'ement 
to  the  perpetrator  by  failing  to  interfere. 
Is  an  accessory  before  the  fact,  though 
neither  he  nor  prosecutrix  knows  such  third 
person.     Id. 

6.  Pen.  Code,  §  280.  People  v.  Astell,  94 
N.  T.  S.  748.  Actual  penetration  committed 
forcibly  and  against  the  consent  of  the  fe- 
'  male  is  all  that  is  necessary  to  be  proven. 
Code  1896,  §  5445.  Posey  v.  State  [Ala.]  38 
So.  1019. 

6.  Not  where  he  himself  is  the  actual  par- 
ty to  the  intercourse.  Frazier  v.  State  [Tex. 
Cr.  App.]  86  S.  W.  754. 

7.  Mere  want  of  consent  is  insufHcIent. 
Perez  v.  State  [Tex.  Cr.  App.]  13  Tex.  Ct. 
Rep.    463,    87    S.   W.    350. 

8.  Posey  V.    State    [Ala.]    38    So.    1019. 

9.  ITnder  Rev.  St.  1889,  §  1837,  providing 
for  the   punishment  of  anyone   convicted   of 


rape    "by    forcibly    ravishing    any    woman." 
State   V.    Welch,    191    Mo.    179,    89    S.    W.    945. 

10.  State  V.  Welch,  191  Mo.  179,  89  S.  W. 
945. 

11,  12,  13.  State  v.  Miller  [Mo.]  90  S.  W. 
767. 

14.  State  V.  Miller  [Mo.]  90  S.  W.  767. 
Failure  of  girl  of  15  to  make  outcry  held  not 
to  entitle  defendant  to  an  acquittal,  where 
crime  was  committed  in  unoccupied  field, 
two  miles  from  any  dwelling,  where  she  was 
in  power  of  defendant  and  his  accomplice. 
Id.  Failure  to  make  outcry  or  complaint 
must  be  considered  in  the  light  of  the  op- 
portunity for  so  doing,  and  the  conditions 
surrounding  prosecutrix  at  the  time.  State 
V.  Wertz  [Mo.]  90  S.  W.  838. 

15.  Fact  that  prosecutrix  made  no  com- 
plaint to  negroes,  with  whom  she  and  de- 
fendant stayed  on  the  night  after  the  alleged 
rape,  held  not  to  entitle  defendant  to  an 
acquittal,  where  she,  a  girl  15  years  of 
age,  was  constantly  under  the  surveillance 
of  defendant  and  his  accomplice.  State  v. 
Miller  [Mo.]  90  S.  W.  767.  Fact  that  she 
did  not  complain  until  she  told  her  father 
and  the  prosecuting  attorney  held  properly 
submitted  to  the  jury.  Id.  Effect  of  de- 
lay in  making  complaint  depends  upon  cir- 
cumstances of  each  particular  case  and  is 
question  for  jury.  State  v.  Dilts  [Mo.]  90 
S.  W.  782.  Considerable  delay  in  failing  to 
make  disclosure  of  the  crime  is  a  circum- 
stance which  may  be  considered  as  bearing 
upon  the  guilt  or  innocence  of  the  accused 
(People  v.  Astell,  94  N.  Y.  S.  748),  but  this 
rule  is  to  be  considered  in  connection  with 
opportunity,  fear,  or  other  circumstances 
which  the  court  or  jury  can  see  have  oper- 
ated to  prevent  an  immediate  disclosure,  as, 
in  case  of ,  child  of  tender  years,  that  she 
was  afraid  of  being  punished  (Id.)..  Held 
not  error  to  refuse  to  charge  that  failure 
to  make  prompt  disclosure  of  crime  is  cir- 
cumstance against  prosecutrix  and  tends  to 
disprove  truth  of  her  charge,  where  court 
charged  that  whether  she  did  or  did  not 
make  prompt  disclosure  w^as  a  matter  for 
the  jury  to  consider.  People  v.  Astell  94 
N.   Y.   S.   748. 
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(§  1)  C  Attempts  and  assaults  with  intent  to  commit  rape}^ — In  order  to 
constitute  an  assault  with  intent  to  commit  rape  there  must  be  an  assault  coupled 
with  the  purpose  of  having  intercourse  with  the  person  assaulted,^"  and  the  assault 
and  the  intent  must  concur  as  to  time.^"  Impotency  is  no  defense/^  neither  is 
drunkenness  where  defendant,  at  tlje  time  of  the  alleged  offense,  knew  what  he  was 
doing,  was  able  to  appreciate  the  character  of  the  act,  and  knew  that  it  was  wrongful 
and  unlawful. ^^ 

§  3.  Indictment  and  prosecution.  A.  Indictment  or  information}^ — A?  in 
other  cases  the  indictment  or  information  must  clearly  inform  the  accused  of  the 
nature  of  the  accusation  against  him.^*  Except  in  the  case  of  statutory  rape,  where 
force  is  not  a  necessary  element,^"  it  must  be  alleged  that  the  act  was  done  with 


16.  See   4   C.   L.   1231. 

17.  Rev.  St.  1892,  §  2396,  denouncing  and 
punishing  the  crimes  of  ravishing  a  female 
over  10  by  force,  and  of  carnaUy  knowing 
and  abusing  a  female  under  10,  is  not  re- 
pealed by  Id.  §  2598,  providing  a  punishment 
for  anyone  having  intercourse  with  an  un- 
married female  under  16,  as  amended  by 
Laws  1901,  o.  4965,  p.  Ill,  raising  the  age  of 
the  female  to  18  and  increasing  the  punish- 
ment. Wilson  V.  State  [Fla.]  39  So.  471. 
While  it  is  necessary,  under  §  2396,  to  allege 
and  prove  a  different  state  of  facts  if  fe- 
male is  under  10  than  if  she  is  over  that 
age,  yet  in  either  case  the  crime  is  rape. 
Id.  Object  of  §  2598,  as  amended,  is  to  punish 
crime  of  intercourse  with  unmarried  female 
under  18  under  circumstances  that  do  not 
make  the  crime  rape,  and  female  referred 
to  is  an  unmarried  one  between  10  and  18. 
Id.  Word  "unlawfully,"  as  used  in  Gen.  St. 
1901,  §  2016,  defining  crime  of  carnally  know- 
ing a  female  under  18,  is  used  in  the  sense 
of  "without  authority  of  law,"  or  "not  per- 
mitted by  law."  State  v.  Tinkler  [Kan.]  83 
P.  830.  Under  Cr.  Code  .§  12,  it  is  rape  to 
have  sexual  intercourse  with  a  female  child 
under  the  age  of  18  years  without  force 
and  with  her  consent,  unless  she  is  over 
the  age  of  15  and  of  previous  unchaste 
character.  Hubert  v.  State  [Neb.]  104  N.  W. 
276.  The  law  conclusively  presumes  that 
a  female  under  the  statutory  age  is  incapable 
of  consent,  and  therefore  act  is  by  force 
and  arms.  State  v.  Jones,  32  Mont.  442,  80 
P.  1095.  Under  a  count  charging  statutory 
rape  it  is  wholly  immaterial  whether  in- 
tercourse was  had  with  or  without  the 
consent  of  the  prosecutrix,  or  with  or  with- 
out the  use  of  force  or  threats.  Ricks 
v.  State  [Tex.  Cr.  App.]  13  Tex.  Ct.  Rep. 
466,  87  S.  W.  345.  Fact  that  intercourse 
was  against  will  of  prosecutrix  and  without 
her  consent  is  not  a  defense  to  an  indictment 
under  Kirby's  Dig.  §  2008  for  carnal  abuse 
of  a  female  under  16.  Corothers  v.  State 
[Ark.]  88  S.  ,W.  585.  Under  Act  March  29, 
1889  (Laws  1889,  p.  951,  c.  686),  making  it 
a  misdemeanor  to  use  a  female  under  the 
age  of  18  for  the  purpose  of  sexual  inter- 
course, it  is  immaterial  whether  she  consents 
to  the  act  or  not.  State  v.  Cunningham 
[Del  ]  63  A.  30.  In  prosecution  under  Rev. 
St  1899  §  1838,  for  having  carnal  knowledge 
of'  a  female  between  14  and  18,  her  consent 
does  not  affect  defendant's  criminality.  State 
V    Day    188  Mo.   359,   87  S.  W.   465. 

18.  See   4   C.   L.    1231. 


19.  In  order  to  authorize  a  conviction, 
the  jury  must  be  satisfied  beyond  a  reason- 
able doubt  that  defendant  would  have  been 
guilty  of  rape  if  he  consummated  his  intent. 
State  v.  Truitt  [Del.]  62  A.  790.  Under  Kir- 
by's Dig.  §  1583,  defining  an  assault  as  an 
"unlawful  attempt,  coupled  with  present 
ability  to  commit  a  violent  injury  on  the 
person  of  another,"  both  the  intention  and 
ability  to  commit  'the  crime  must  be  shown, 
and  defendant  cannot  be  convicted  of  as- 
sault with  intent  to  rape  where  he  never 
attempted  to  have  intercourse  or  asked  for 
it,  or  to  do  any  act  without  "which  it  could 
not  take  place,  and  released  prosecutrix 
when  she  expressed  a  desire  to  go  back  from 
where  they  had  come.  Anderson  v.  State 
[Ark.]  90  S.  W.  846.  Must  be  a  taking 
hold  of  the  person  for  the  purpose  of  com- 
mitting the  rape,  even  in  the  case  of  a  girl 
under  15,  it  not  being  enoujgh  that  her  mind 
is  humiliated  in  some  way,  or  that  she  suf- 
fers some  disagreeable  emotions  of  the  mind. 
Hudson  V.  State  [Tex.  Cr.  App.]  90  S.  W.  177. 
Instruction  that  "the  injury  intended  may 
be  either  bodily  pain,  constraint,  or  sense 
of  shame,  or  other  disagreeable  emotion  of 
the  mind,"  held  erroneous.  Id.  Pewox  v. 
State   [Tex.  Cr.  App.]    90  S.  W.   178. 

20.  Hudson  V.  State  [Tex.  Cr.  App.]  90 
S.  W.  177. 

21.  State  V.  Bartlett,  127  Iowa  689,  104 
N.   W.    285. 

22.  State   V.    Truitt    [Dei.]    62    A.    790. 

23.  See  4  C.  L.  1232. 

24.  Information  charging  rape  of  female 
under  the  age  of  16  years,  to  wit,  of  the  age 
of  14  years  and  upwards,  held  not  confusing 
as  to  the  meaning  of  the  language  employed. 
State  V.  Jones,  32  Mont.  442,  80  P.  1095.  In- 
dictment held  to  have  properly  charged  an 
assault  on  a  female  under  IB  by  the  use  of 
force.  Herbert  v.  State  [Tex.  Cr.  App.]  90 
S.  W.  653. 

25.  Charge  of  assault  in  information  un- 
der Gen.  St.  1901,  §  2016,  for  carnally  know- 
ing female  under  IS,  held  mere  surplusage, 
and  failure  to  prove  it  was  not  a  variance. 
State  V.  Tinkler  [Kan.]  83  P.  830.  Where 
information  charges  that  crime  was  com- 
mitted upon  a  female  child  under  the  age 
of  16,  further  allegation  that  it  was  against 
her  consent  is  mere  surplusage,  since  law 
presumes  that  she  is  incapable  of  giving 
consent,  and  hence  but  one  offense  is 
charged.  State  v.  Jones,  32  Mont.  442,  80 
P.  1095. 
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force  and  against  the  ■will  or  consent  of  the  prosecutrix. ^°  It  is  siif&eient  if  the 
crime  is  charged  substantially  in  the  words  of  the  statute.''^  In  prosecutions  for 
statutory  rape  the  age  of  the  prosecutrix^^  and  that  of  defendant,  if  material,  must 
be  alleged.^"  So  must  the  previous  chastity  of  prosecutrix,  if  material.^"  It 
has  been  held  sufficient  if  the  facts  that  prosecutrix  is  a  female,^^  and  -was  not  de- 
fendant's wife,  appear  by  necessary  implication.^^  An  indictment  for  an  attempt 
to  commit  rape  must  aver  the  intent  and  the  overt  act  constituting  the  attempt.'' 
A  felony  and  a  misdemeanor  cannot  be  blended  in  one  count.'*  In  case  two 
or  more  distinct  crimes  are  alleged,  the  state  will  be  required  to  elect  between 
thern.'^  Where  the  statute  provides  that  the  crime  may  be  committed  in  different 
ways  or  by  different  means,  the  act  constitutes  but  a  single  offense,  whether  one 
or  all  of  such  ways  and  means  be  employed  in  its  commission,  and  it  is  proper  to 
charge  its  commission  in  one  of  the  ways  or  by  one  of  the  means,  or  in  all  such 
ways  or  by  all  such  means  conjunctively.'®  As  a  general  rule  there  is  no  variance 
if  another  day  than  that  alleged  in  the  indictment  be  proven,  provided  it  be  prior 
to  the  indictment  and  within  the  statute  of  limitations,'^  but  the  indictment  must  on 


26.  Information  under  first  clause  of  Cr. 
Code  §  12.  Hubert  v.  State  [Neb.]  104  N. 
W.   276. 

27.  Information  not  rendered  bad  because 
defendant  was  charg-ed  with  having  "unlaw- 
fully" committed  the  offense  without  stat- 
ing* facts  showing  that  it  "was  done  unla'w- 
fully.     State    v.    Tinkler    [Kan.]     83    P.    830. 

28.  Information  under  second  clause  of 
Cr.  Code  §  12  must  charge  that  person  upon 
whom  offense  was  committed  is  a  female 
child  under  18  years  of  age.  Hubert  v. 
State  [Neb.]  104  N.  W.  276. 

29.  On  prosecution  under  Hurd's  Rev.  St. 
1903,  c.  38,  §  237,  making  it  rape  for  male 
of  16  and  upwards  to  have  carnal  knowledge 
of  female  under  14,  either  with  or  without 
her  consent,  indictment  must  allege  that 
defendant  was  over  16.  Schramm  v.  People 
[111.]  77  N.  E.  117.  Information  under  sec- 
ond clause  of  Cr.  Code  §  12  must  charge 
that  accused  is  a  male  person  of  18  years 
or  over.  Hubert  v.  State  [Neb.]  104  N.  W. 
276. 

30.  In  prosecution  under  second  clause 
of  Cr;  Code  §  12,  previous  chastity  must  be 
alleged  if  she  is  over  15.  Hubert  v.  State 
[Neb.]   104  N.  W.  276. 

31.  Indictment  charging  that  defendant 
"her,  the  said  M.,  then  and  there  unlawfully, 
forcibly,  and  against  her  will,  feloniously 
did  ravish,"  etc.,  is  sufficient,  though  it  does 
not  specifically  charge  that  prosecutrix  was 
a  female.  State  v.  Miller  [Mo.]  90  S.  W. 
767. 

32.  Indictment  for  statutory  rape  alleg- 
ing that  the  prosecuting  witness  was  under 
16,  and  that  defendant  did  unlawfully  and 
feloniously  have  carnal  knowledge  of  her, 
held  to  sufficiently  negative  the  idea  that 
they  were  man  and  wife,  though  that  fact 
was  not  specifically  alleged.  Hust  v.  State 
[Ark.]  91  S.  W.  8. 

33.  Indictment  held  fatally  defective  in 
failing  to  allege  overt  act,  and  conviction 
thereunder  arrested.  Hogan  v.  State  [Pla.] 
39  So.  464. 

34.  Indictment  pharging  attempt  to  rape 
female  over  the  ag-e  of  10,  which  is  a 
felony.    Rev.    St.    1892,    §    2396,    and    attempt 


to  rape  female  under  18,  which  is  mis- 
demeanor under  Laws  1901,  c.  4695,  p.  Ill, 
in  one  count  held  defective.  Hogan  v.  State 
[Fla.]   39  So.  464. 

35.  Where  indictment  contained  count  for 
rape  on  girl  under  15  and  count  for  rape 
by  fraud  and  threats,  held  proper  to  allow 
state  to  elect  to  prosecute  on  first  count. 
Ricks  V.  State  [Tex.  Cr.  App.]  13  Tex.  Ct. 
Rep.  466,  87  S.  W.  345.  Where  indictment 
contained  count  for  rape  on  girl  under  15 
and  count  for  rape  by  force,  threats,  and 
fraud,  held  within  province  of  court  to  sub- 
mit only  the  first  count,  and  his  action  in 
so  doing  amounted  to  an  election.  Ricks 
V.  State  [Tex.  Cr.  App.]  13  Tex.  Ct.  Rep.  466, 
87  S.  W.  345.  Proof  that  defendant  has 
committed  two  or  more  similar  crimes  to 
"Which  the  information  may  relate  does  not 
render  such  information,  if  otherwise  sufH- 
cient,  insufficient  to  sustain  a  conviction 
of  any  one  of  such  crimes,  nor  does  proof 
that  two  distinct  crimes  have  been  com- 
mitted render  the  proofs  insufBcient  to  sus- 
tain a  conviction  for  either  of  them,  the 
only  effect  in  such  cases  being  to  render  it 
uncertain  as  to  which  of  such  crimes  the 
information  was  intended  to  apply,  which 
uncertainty  is  properly  removed  by  requiring 
thfe  state  to  elect.  State  v.  Osborne  [Wash.] 
81  'P.    1096. 

36.  Under  Bal.  Ann.  Codes  &  St.  providing 
that  person  shall  be  guilty  of  rape  who 
(1)  shall  forcibly  ravish  any  female  of  the 
age  of  18  years  or  more;  (3)  shall  carnally 
know  any  female  child  under  the  age  of  18 
years,  held  that  on  information  alleging 
that  defendant  did  "forcibly  and  against 
her  will  ravish  and  carnally  know"  the  prose- 
cutrix, "a  female  child  under  the  age  of 
18  years,"  charged  but  one  offense.  State  v. 
Adams    [Wash.]    83  P.  1108. 

37.  Whatley  v.  State  [Pla.]  35  So.  80.  Un- 
der Bal.  Ann.  Codes  &  St.  §  6845,  allegation 
of  time  is  immaterial,  otherwise  than  that 
indictment  or  information  must  show  on  its 
face  that  prosecution  is  not  barred  by  limi- 
tatians,  and  hence  information  chargln>r  that 
crime  was  committed  on  certain  date  does 
not  confine  state  to  proof  of  crime  committed 
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its  face  charge  a  crime  sufficiently  definite  to  enable  tbe  court  to  impose  the  proper 
sentence,  and,  in  determining  its  sufficiency  in  this  respect,  the  date  alleged  must 
be  taken  as  true.'* 

Defendant  may  ordinarily  be  convicted  of  a  lesser  offense  necessarily  included 
in  that  charged  provided  the  evidence  authorizes  it.'°  By  statute  in  some  states, 
however,  he  cannot  be  convicted  of  an  assault  with  intent  to  commit  the  crime,  or 
of  an  attempt  to  commit  it,  where  it  appears  that  the  crime  was  fully  consummat- 
ed.*" 

(§  ?)  B.  Evidence.  1.  Admissibility}^ — ^The  general  rules  of  criminal  evi- 
dence of  course  apply.*^    Admissions  and  confessions  of  the  accused,*'  the  clothing 


on  such  date,  but  an  act  committed  at  any 
time  within  three  years  next  preceding 
the  filing-  of  the  information  may  be  shown 
and  conviction  therefor  wiU  be  sustained 
thereby.  State  v.  Osborne  [Wash.]  81  P. 
1096. 

38.  Whatley  v.  State  [Fla.]  35  So.  80.  In- 
dictment charging  the  particulars  of  the 
offense  of  having  carnal  intercourse  w^ith  an 
unmarried  female  under  16,  under  Rev.  St. 
1892,  §  2598,  as  it  stood  prior  to  the  amend- 
ment thereof  by  Acts  1901,  c.  4695,  p.  Ill, 
making  It  an  offense  to  have  such  intercourse 
with  unmarried  female  under  18,  but  al- 
leging the  time  of  its  commission  as  a  day 
subsequent  t.'-'fthe  amendment,  will  not  sup- 
port a  conviS.Jbn  for  an  offense  committed 
prior  to  the  amendment.  Whatley  v.  State 
[Fla.]  35  So.  80.  Under  Const.  1885,  art.  3, 
§  32,  original  statute  remains  in  force  as  to 
crimes  committed  before  amendment  becomes 
effective.     Id. 

39.  One  Indicted  for  raping  "a  female  un- 
der the  age  of  16  years,  forcibly  and  against 
her  will,"  may  be  convicted  of  carnal  abuse 
of  a  female  under  16  years  (Kirby's  Dig. 
§  2008),  In  view  of  Kirby's  Dig.  §  2413, 
authorizing  conviction  of  any  offense  in- 
cluded in  that  charged.  Henson  v.  State 
[Ark.]  88  S.  W.  965.  Assault  and  battery 
held  included  in  averments  of  Indictment  for 
assault  with  intent.  Anderson  v.  State  [Ark.] 
90  S.  W.  846.  Assault  wltli  intent  to  ravish 
includes  in  its  commission  a  single  assault 
where  the  evidence  shows  a  continuous, 
violent  assault  by  defendant  upon  prosecu- 
trix, and  defendant  may,  under  proper  In- 
structions, be  convicted  of  the  lesser  crime, 
though  the  evidence  is  sufBcient  to  sustain 
a  conviction  for  the  greater.  People  v. 
Green  [Cal.  App.]  82  P.  544.  Verdict  of 
simple  assault  against  one  Indicted  for  as- 
sault with  Intent  to  ravish  will  only  be 
Interfered  with  on  appeal  where  there  Is 
no  evidence  showing  that  an  assault  was 
committed.  Id.  Defendant  may  be  convicted 
of  an  attempt  to  commit  rape  on  an  informa- 
tion charging  rape  on  a  female  under  16 
yfears,  though  force  or  want  of  consent  Is 
not  alleged,  under  Pen.  Code  §  1159,  pro- 
viding that  defendant  may  be  convicted  of 
an  offense  necessarily  Involved  in  that  charge, 
or  of  an  attempt  to  commit  the  offense.  People 
V.  Ah  Lung  [Cal.  App.]  83  P.  296.  Pen.  Code 
§  288.  protecting  children  from  lewd  or 
lascivious  acts  not  constituting  other  crimes, 
does  not  affect  the  rule,  since  it  clearly 
excludes  such  offense.  Id.  Since  proof  of 
defendant's  guilt  of  the  crime  of  rape 
necessarily   incluSes   that   of   every   included 


offense,  he  cannot  complain  of  a  conviction 
of  one  of  such  lesser  offenses,  unless  it  ap- 
pears that  in  order  to  arrive  at  such  a  ver- 
dict the  Jury  must  have  absolutely  rejected 
the  evidence  of  the  witnesses  of  the  state. 
State  V.  Barkley  [Iowa]  105  N.  W.  506.  Held 
that  defendant  could  not  object  to  con- 
viction for  assault  with  Intent  where  it 
appeared  that  a  portion  of  prosecutrix's 
story  might  have  been  rejected  and  the  rest 
accepted  as  true.  Id.  The  offense  of  assault 
and  battery  is  included  in  an  indictment  for 
rape.  Id.  Under  an  indictment  for  assault 
with  intent  to  rape,  any  character  of  an 
assault  upon  a  female  by  a  man  may  be 
proven.  Conviction  of  aggravated  assault 
may  be  had  though  indictment  does  not 
charge  defendant  as  being  an  adult  male, 
and  the  assaulted  party  a  female.  Kearse  v. 
State  [Tex.  Cr.  App.]  13  Tex.  Ct.  Rep.  628, 
88  S.  W.  363. 

40.  Under  Rev.  St.  1899,  §  2361,  providing 
that  no  person  shall  be  convicted  of  an 
assault  with  intent  to  commit  a  crime, 
or  of  any  other  attempt  to  commit  any  of- 
fense -when  it  shall  appear  that  the  crime 
intended  or  offense  attempted  was  perpetrat- 
ed by  such  person  at  the  time  of  such  an 
assault  or  in  pursuance  of  such  an  attempt, 
defendant  cannot  be  tried  or  convicted  of 
an  assault  with  intent  to  commit  rape  where 
the  testimony  of  prosecutrix,  if  credited, 
shows  that  the  crime  of  rape  was  fully 
consummated,  notwithstanding  Id.  §§  2369, 
2370,  authorizing  conviction  of  a  lower  of- 
fense than  that  charged  necessarily  Involved 
in   It.     State   v.    Bell    [Mo.]    91   S.    W.    898. 

41.  See    4   C.    D.    1232. 

42.  Evidence  held  admissible  i  As  to  un- 
derstanding as  to  room  defendant  was  to 
occupy,  it  being  competent  to  show  that  he 
was  to  occupy  a  room  found  locked  on  the 
occasion  of  witness'  visit.  People  v.  Ah 
Lung  [Cal.  App.]  83  P.  296.  Where  prose- 
cutrix testified  that  she  never  had  any  com- 
munication with  defendant  after  the  alleged 
rape,  held  error  to  exclude  testimony  that 
she  was  seen  playing  with  him  shortly  there- 
after. State  V.  Shouse,  188  Mo.  473,  87  S.  W. 
480.  Where  defendant  and  third  person 
ravished  prosecutrix  pursuant  to  a  common 
purpose,  held  that  fact  that  third  person 
first  assaulted  her  while  defendant  looked 
on,  and  that  defendant  Immediately  after- 
wards also  assaulted  her,  did  not  make  two 
distinct  offenses,  and  evidence  of  the  whole 
transaction  "was  admissible  on  trial  of  de- 
fendant. .  State  V.  Sykes,  191  Mo.  6'2,  89  S. 
W.   851. 

Other    offenses!     Held   not    error    to    admit 
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worn  by  the  accused  if  siifTiciently  identified,**  that  he  fled  to  escape  arrest*'  but 


written  confession  of  defendant,  admitting 
intercourse  with  prosecutrix  and  another 
girl,  where  portion  relating  to  the  latter 
could  not  be  separated,  and  jury  were  in- 
structed to  disregard  all  evidence  of  other 
offenses.  Wistrand  v.  People,  218  111.  323,  75 
N.  E.  891.  Proof  by  other  girls  that  they 
had  been  at  defendant's  house  many  times, 
and  that  it  was  in  the  county  mentioned 
held  an  improper  method  of  proving  venue, 
but  not  prejudicial  where  there  "was  nothing 
in  the  evidence  tending  to  show  that  de- 
fendant had  had  improper  relations  with 
them.  Id.  Testimony  of  chief  of  police  that 
upon  a  certain  occasion  there  were  other 
girls  at  police  headquarters  making  charges 
against  defendant  held  admissible  for  pur- 
pose of  precluding  inference  that  his  failure 
to  take  down  the  evidence  of  prosecution  In 
writing  -was  due  to  a  "want  of  belief  in  its 
truthfulness,  though  it  was  not  admissible 
for  the  purpose  of  shewing  that  defendant 
had  been  guilty  of  other  similar  crimes. 
State  V,  Hummer  [N.  J.  Law]   62  A.  388. 

Dvlilence  held  Inadmissible:  In  prosecu- 
tion for  statutory  rape  on  defendant's  step- 
daughter, testimony  of  a  witness  that  he 
had  visited  defendant's  house  and  saw  noth- 
ing incriminating.  Hust  v.  State  [Ark.]  91 
W.  8.  Penetration  not  being  an  element  of 
the  crime  of  an  attempt  to  commit  rape, 
its  admission  Is  harmless  where  defendant 
is  convicted  of  that  offense.  People  v.  Ah 
Lung  [Cal.  App.]  83  P.  296.  In  prosecution 
for  using  female  under  18  for  purpose  of 
sexual  intercourse,  where  evidence  showed 
that  offense  was  committed  early  in  June, 
evidence  tending  to  show  that  it  could  not 
have  been  committed  on  the  day  in  that 
month  alleged  in  the  indictment,  since  the 
state  was  not  bound  to  establish  that  it  was 
committed  on  that  day.  State  v.  Cunning- 
ham [Del.]  63  A.  30.  In  prosecution  for  rape 
on  stepdaughter,  petition  for  divorce  filed 
against  defendant  by  his  wife  on  other 
grounds.  State  v.  Shouse,  188  Mo.  473,  87  S. 
"W.  480.  Testimony  of  witness  that  he  had 
kissed  defendant,  particularly  where  it  did 
not  appear  that  defendant  Tvas  present. 
Kearse  v.  State  [Tex.  Cr.  App.]  13  Tex. 
Ct.  Rep.  628,  88  S.  W.  363.  Conversation  be- 
tween prosecutrix  and  her  grandmother  after 
she  had  driven  home  with  defendant,  a  dis- 
tance of  five  miles.  'Id.  That  before  birth 
of  prosecutrix's  child  defendant  offered  to 
furnish  witness  a  woman  with  whom  he 
could  have  intercourse,  but  refused  to 
divulge  her  name  unless  witness  would  agree 
to  have  intercourse  with  her,  being  in  no 
way  connected  with  prosecutrix.  Shults  v. 
State  [Tex.  Cr.  App.]  91  S.  W.  786.  Testi- 
mony of  prosecutrix  that  one  H.  had  pro- 
posed marriage  to  her  without  previously 
having  made  love  to  her,  and  that  defendant 
had.  In  her  presence,  stated  that  he  would 
give  H.  a  span  of  mules  when  he  married 
her,  no  connection  between  defendant  and 
H.  in  regard  to  the  matter  being^shown.  Id. 
Evidence  that  a  companion  of  defendant 
on  a  previous  occasion  had  been  convicted 
of  seducing  another  girl.  Neill  v.  State 
[Tex.  Cr.  App.]  91  S.  W.  791.  Evidence  that 
prosecutrix's    mother    was    an    opium    flend 


in  absence  of  anything  to  show  connection 
of  that  fact  with  the  case.  Id.  In  prosecu- 
tion for  statutory  rape,  held  proper  to  refuse 
to  allow  defendant  to  show  by  prosecutrix 
on  cross-examination,  as  bearing  on  her 
credibility  as  a  witness  and  as  tending  to 
show  a  motive  for  charging  defendant  with 
the  crime,  that  she  had  had  intercourse  with 
many  different  men  ever  since  she  was  12 
years  old  and  down  to  the  time  in  question. 
State  v.  Stimpson   [Vt.]   62  A.  14.    ' 

43.  Declarations  of  third  person  in  pres- 
ence of  accused  and  his  conduct  in  relation 
thereto  held  relevant  and  competent  under 
Code  Civ.  Proc.  §  1870,  subd.  3,  and  Pen. 
Code  §  1102.  People  v.  Ah  Lung  [Cal.  App.] 
83  P.  296.  Letter  written  by  defendant 
after  his  arrest  which  was  manifestly  an 
attempt  to  fabricate  evidence  and  suborn 
perjury,  though  never  delivered.  Dickey  v. 
State  [Miss.]  38  So.  776.  On  prosecution  for 
having  carnal  knowledge  of  a  female  be- 
tween 14  and  18,  of  previous  chaste  char- 
acter, letters  written  by  defendant  to  her  ex- 
pressihg  his  affection  for  her  and  speaking 
of  their  intention  of  living  together,  as  tend- 
ing to  corroborate  her  testimony  and  as  be- 
ing in  the  nature  of  an  admission  of  his 
criminal  conduct.  State  v.  Kelley  [Mo.] 
90  S.  W.  834.  Instruction  ajj'*ijorizing  their 
consideration  held  proper.  ,  By  Statements 
by  defendant  to  third  persons  that  prosecu- 
trix had  told  her  story  all  right  at  the  pre- 
liminary examination,  except  as  to  the  chok- 
ing and  that  she  had  fought  at  first.  State 
V  Wertz  [Mo.]  90  S.  W.  838.  Cross-examina- 
tion of  defendant  in  regard  to  such  admis- 
sions held  proper.  Id.  Statement  made  by 
defendant  to  witness  with  reference  to  tree 
under  which  crime  was  alleged  to  have  been 
committed.  Ricks  v.  State  [Tex.  Cr.  App.] 
13  Tex.  Ct.  Rep.  466,  87  S.  W.  345.  State 
should  not,  however,  be  permitted  to  intro- 
duce evidence  of  acts  of  accused  and  state- 
ments alleged  to  have  been  made  by  him, 
which  do  not  tend  to  corroborate  the  evi- 
dence of  prosecutrix,  or  impeach  or  discredit 
his  own  testimony.  Hubert  v.  State  [Neb.] 
104  N.  W.  276.  Prejudicial  error  to  allow  in- 
troduction of  evidence  of  certain  acts  of  de- 
fendant, such  as  the  purchase  of  drinks  for 
the  oflJcer  arresting  him,  and  statements 
made   by  him   to   such   officer.     Id. 

44.  Shirt  and  trousers  claimed  to  have 
been  worn  by  the  accused  when  offense  was 
committed  held  sufficiently  identified.  Rosz- 
czynlala  v.  State,  125  Wis.  414,  104  N.  W.  113. 

45.  State  may  show  defendant's  disap- 
pearance from  home  immediately  after  com- 
mission of  the  crime,  and  the  search  that  was 
instituted  for  him.  as  tending  to  show  flight. 
Dickey  v.  State  [Miss.]  38  So.  776.  The  fact 
that  defendant  fled  from  the  county  to  avoid 
arrest  and  trial  for  the  offense  charged 
may  be  considered.  State  v.  Kelley  [Mo  ] 
90  S.  W.  834.  Evidence  tliat  when  warrant 
was  issued  officers  could  not  find  defendant, 
but  that  they  finally  located  him  in  another 
county,  held  admissible  as  tending  to  show 
that  he  was  concealing  himself  to  escape 
arrest  until  he  and  prosecutrix  could  flee 
the  country,  as  the  evidence  showed  they 
intended  to  do.     Id. 
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not  that  his  co-conspirator  did  so,*"  evidence  as  to  the  relations  existing  between 
him  and  prosecutrix,"  and  evidence  of  the  age  of  the  prosecutrix,  though  there  is 
no  question  that  she  is  over  the  age  of  consent,**  are  admissible.  In  a  prosecution 
for  statutory  rape  a  child  born  to  the  prosecutrix  may  be  exhibited  to  the  jury.** 
Declarations  of  the  prosecutrix  inconsistent  with  her  testimony  are  not  admissible 
as  original  evidence.'^''  There  is  a  conflict  of  authority  as  to  the  admissibility  of 
evidence  of  other  acts  of  intercourse.^^ 

Evidence  that  prosecutrix  made  complaint  soon  after  the  alleged  offense  is  ad- 
missible,''^ but  the  particulars  of  her  complaint  cannot  be  shown  unless  they  are 
part  of  the  reS  gestae.'^    As  a  general  rule^  evidence  as  to  whom  she  charged  with 


46.  Evidence  of  flight  of  oo-oonspirator 
held  irrelevant  and  immaterial.  State  v. 
Sykes,  191  Mo.  62,  89  S.  W.  851.  Its  admis- 
sion held  harmless.     Id. 

47.  As  to  the  actions  of  defendant  and 
his  "association  with  prosecutrix.  People  v. 
Ah  Lung  [Cal.  App.]  83  P.  296.  In  prosecu- 
tion for  raping  defendant's  daughter  under 
the  age  of  consent,  admission  of  evidence 
showing  the  relation  existing  between  de- 
fendant and  prosecutrix  and  his  disposition 
towards  her,  extending  over  several  years, 
held  not  prejudicial  error.  State  v.  Norris, 
127 -Iowa  683,  104  N.  W.  282. 

48.  Evidence  of  age  of  prosecutrix,  a  child 
slightly  over  10  years  old.  Dickey  v.  State 
[Miss.:    38   So.    776. 

49i  As  evidence  tending  to  establish  the 
fact  of  birth  and  prior  unlawful  intercourse. 
State  v.  Danforth  [N.  H.]  60  A.  839.  In  such 
case  counsel  for  the  state  may  call  attention 
to  the  peculiarities  in  the  features  of  the 
child  and  the  defendant,  and  to  a  general 
resemblance  between  them.  Id.  The  ground 
of  the  relevancy  of  such  evidence  is  the  same 
whether  comparison  is  made  to  determine 
whether  there  is  a  difference  of  race  as 
when  it  is  a  comparison  between  indivi- 
duals, though  greater  weight  may  be  given 
such  evidence  in  the  former  case.  Id.  An 
objection  resting  upon  the  immaturity  of 
the  child  goes  merely  to  the  deflniteness  of 
the  proof,  and  whether  its  features  are  suffi- 
ciently developed  to  authorize  its  use  as  evi- 
dence by  comparison  with  the  alleged  par- 
ent is  purely  a  question  of  fact.  Id.  Objec- 
tion that  defendant  was  compelled  to  fur- 
nish evidence  against  himself  held  without 
foundation.  It  not  appearing  that  he  was 
required  to  do  anything  or  that  he  did  not 
testify.  Will  be  presumed  that  he  offered 
himself  as  a  witness  and  made  himself  the 
subject  of  cross-examination  and  comment. 
Id. 

50.  Admissions  made  by  child  are  incom- 
petent, there  being  no  privity  between  her 
and  the  state.  State  v.  Hummer  [N.  J.  Law] 
62  A.  388. 

51.  Colorado:  Evidence  of  other  acts  of 
intercourse  with  the  prosecuting  witness 
committed  within  the  period  of  the  statute 
of  limitations  is  admissible  as  explanatory 
or  corroboratory  of  the  act  charged.  Schu- 
ette  V.  People,  33  Colo.  325,  80  P.  890.  Jury 
should,  however,  be  instructed,  on  request, 
that  it  is  admissible  for  that  purpose  only, 
and  that  defendant  can  only  be  found  guilty 
of  the  offense  charged.  Id.  State  must  al- 
so  elect   on  which   offense   it   will   rely.     Id. 


Kansas:  Even  though  It  is  not  proper  to 
show  subsequent  acts  of  intercourse  between 
defendant  and  prosecutrix,  held  that  judg- 
ment of  conviction  would  not  be  reversed  be- 
cause testimony  of  that  character  was 
brought  out  incidentally  during  examina- 
tion upon  another  matter,  particularly  where 
it  did  not  clearly  appear  that  such  evidence 
related  to  a  subsequent  and  not  to  a  prior 
transaction.  State  v.  Oswalt  [Kan.]  82  P. 
586. 

Mlphlg-an:  Evidence  of  subsequent  acts  of 
intercourse  with  defendant  is  inadmissible 
on  prosecution  for  statutory  rape.  People 
v.  Brown  [Mich.]  12  Det.  Leg.  N.  852,  106  N. 
W.   149. 

Xe^v  York:  Where  evidence  of  subsequent 
offenses  was  first  brought  out  by  defendant 
on  cross-examination  of  prosecutrix,  and  no 
objection  to  such  evidence  was  made  at  the 
trial,  held  that  defendant  could  not  complain 
of  its  admission.  People  v.  Astell,  94  N. 
T.    S.    748. 

Ohio:  On  trial  of  one  indicted  under  Rev. 
St.  1905,  §  6816,  for  carnally  knowing  and 
abusing  female  under  16  with  her  consent, 
confessions  and  admissions  of  defendant  of 
acts  of  intercourse  more  than  two  years 
after  the  offense  charged,  and  after  prosecu- 
trix had  attained  age  of  IS,  held  inadmissible. 
State    V.    Lawrence    [Ohio]    77    N.    E.    266. 

Texas:  On  prosecution  for  statutory  rape, 
state  cannot  examine  prosecutrix  as  to  other 
acts  of  intercourse  between  herself  and  de- 
fendant, and,  even  where  defendant  opens 
the  way  for  such  evidence,  details  of  such 
other  acts  are  inadmissible.  Shults  v.  State 
[Tex.  Cr.  App.]   91  S.  W.  786. 

Vermont:  On  prosecution  for  statutory 
rape  evidence  of  acts  of  intercourse  on  differ- 
ent days  both  before  and  after  the  one  char- 
ged is  admissible.  State  v.  Wlllett  [Vt.] 
62  A.  48. 

52.  Posey  V.  State  [Ala.]  38  So.  1019; 
Dickey  v.  State  [Miss.]  38  So.  776.  The  vol- 
untary complaints  of  the  prosecutrix. 
State  V.  Andrews  [Iowa]  105  N.  W.  215. 
Testimony  of  prosecutrix  that  she  made  com- 
plaint to  her  husband  and  others  soon  after 
the  occurrence.  State  v.  Stines,  138  N.  C. 
686,  50  S.  E.  851.  Held  that  no  error  was 
committed  in  receiving  testimony  that  com- 
plaint was  made  several  months  after  the 
offense,  and  the  explanation  of  the  delay, 
the  jury  having  been  properly  instructed  on 
the  subject.  Donaldson  v.  People,  33  Colo. 
333,  80  P.  906. 

53.  State  v.  Andrews  [Iowa]  105  N.  W. 
215;  Dickey  v.  State  [Miss.]   38  So.  776.     The 
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the  offense  is  inadmissible,"  though  there  seems  to  be  some  conflict  of  authority  in 
this  regard."^  Evidence  as  to  her  mentaJ  condition  immediately  after  the  alleged 
offense  is  admissible/"  but  the  person  to  whom  she  made  complaint  cannot  give  her 
opinion  that  she  had  been  mistreated.''^ 

On  a  trial  for  rape  by  force,  defendant  may  show  his  general  reputation  for 
peace,  but  where  the  crime  charged  is  statutory  rape,  only  repute  for  chastity  and 
morality  is  admissible. '*'  Such  evidence  must  be  confined  to  reputation  in  the  com- 
munity where  the  accused  resides'"  and  as  it  existed  before  the  commission  of  the 
alleged  offense.""  Where  previous  chastity  of  the  prosecutrix  is  a  necessary  ele- 
ment, general  reputation  is  not  admissible."^ 

(§  3B)  2.  Weight  and  sufficiency.^' — Chastity  is  presumed  until  the  contrary 
is  shown."^  Evidence  of  previous  good  character  may  be  considered  in  connection 
with  all  the  other  evidence  in  determining  defendant's  guilt  or  innocence,"*  but  it 
is  never  conclusive  in  favor  of  the  accused,  nor  does  it  raise  a  presumption  in  his 
favor."^ 

In  some  states  corroboration  of  prosecutrix  is  required  by  statute.""  There  is 
a  conflict  of  authority  as  to  its  necessity  in  the  absence  of  statute."^ 


rule  permitting-  tlie  declarations  of  prosecu- 
trix to  be  given  limits  such  statements  to  the 
mere  complaint,  and  prohibits  the  giving  of 
the  details  of  the  offense,  the  name  of  the 
assailant,  or  the  place  where  the  assault  was 
committed.  Donaldson  v.  People,  33  Colo. 
333,  80  P.  906.  Objection  that  details  of 
complaint  were  not  admissible  held  waived 
by  failing  to  make  proper  objection  at  the 
trial.  Id.  Held  error  to  admit  evidence  that 
prosecutrix  stated  that  accused  had  torn  her 
clothes.  State  v.  Barkley  [Iowa]  105  N.  W. 
606.  Where  the  prosecutrix  is  a  very  young 
child  this  rule  is  not  applied  with  the  same 
degree  of  strictness  as  when  she  is  an  adult, 
or  has  reached  such  an  age  as  to  have  an 
understanding  of  such  matters.  Evidence 
held  admissible.  State  v.  Andrews  [Iowa] 
105  N.  W.  215. 

54.  Donaldson  v.  People,  33  Colo.  333, 
80  P.  906.  Is  confined  to  bare  fact  of  com- 
plaint, and  details  of  the  occurrence,  or  the 
identity  of  the  person  accused,  are  inadmis- 
sible. Posey  v.  State  [Ala,]  38  So.  1019.  Where 
there  was  no  question  of  defendant's  identi- 
ty, or  of  the  fact  that  the  parties  had  inter- 
course, admission  of  such  evidence  held 
harmless.  Dickey  v.  State  [Miss.]  38  So. 
776.  In  prosecution  for  statutory  rape  where 
state's  attorney,  in  attempting  to  prove  a 
complaint, '  cautioned  witness  not  to  name  the 
person  complained  of,  answer  that  "she  said 
he  had  insulted  her"  held  not  objectionable 
as  In  effect  naming  the  respondent,  the  most 
he  was  entitled  to  being  an  instruction  as  to 
the  proner  use  of  the  answer.  State  v.  Wil- 
lett  [Vt.]   62  A.  48.- 

,^5.  It  is  proper  to  show  complaints  made 
by  the  prosecutrix  as  to  who  her  assailant 
was  and  as  to  what  he  did  to  her.  State  v. 
Andrews'  [Iowa]  105  N.  W.  215.  Statement 
"Which  "was  in  effect  that  defendant  had  had 
intercourse  with  her  forcibly,  held  admis- 
sible.    State  V.  Barlfley  [Iowa]  105  N.  W.  506. 

56.  On  prosecution  for  assault  with  in- 
tent. Kearse  v.  State  [Tex.  Cr.  App.]  13 
Tex.  Ct.  Rep.  628,  88  S.  W.  363. 

57.  Held    improper    to    allow    witness    to 


testify  that,  from  her  general  appearance, 
she  "would  be  inclined  to  think"  that  she 
had  been  mistreated.  State  v.  Wertz  [Mo.] 
90  S.  W.  838. 

68.  Evidence  of  defendant's  general  repu- 
tation as  a  peaceable  and  quiet  citizen  held 
irrelevant.  Wistrand  v.  People,  218  111.  323, 
75  N.  E.  891. 

59.  Evidence  of  defendant's  reputation  for 
morality  In  another  state  several-  years  be- 
fore the  alleged  offense  held  inadmissible. 
State   V.    Shouse,    188   Mo.    473,    87    S.    W.    480. 

60.  On  an  issue  as  to  defendant's  good  char- 
acter prior  to  the  alleged  offense,  state  may, 
on  cross-examination  of  witnesses  who  have 
testified  to  his  general  reputation,  inquire  of 
specific  Instances  in  which  his  character  -was 
reflected  upon,  provided  the  inquiry  does  not 
extend  to  discussions  reflecting  upon  his 
reputation  occurring  after  the  preferring 
of  the  charge  in  the  Information,  general 
reputation  after  that  time  being  admissible 
only  for  the  purpose  of  impeaching  his  cred- 
ibility as  a  witness.  State  v.  Wertz  [Mo.] 
90  S.  W.  838. 

61.  On  prosecution  for  having  carnal 
knowledge  of  a  female  between  14  and  18 
of  previous  chaste  character.  State  v.  Kelley 
[Mo.]  90  S.  W.  834.  Evidence  of  prosecu- 
trix's general  reputation  in  the  community 
for  morality  and  chastity  subsequent  to  the 
time  of  defendant's  arrest,  when  it  was  self 
evident  that. she  had  been  debauched,  held 
inadmissible.  Dcate  v.  Day,  188  Mo.  359,  87 
S.  W.  465. 

62.  See  4  C.  D.  1233. 

63.  State    v.    Kelley    [Mo.]    90    S.    W.    834. 

64.  State  v.  Jones,  32  Mont.  442,  80  P. 
1095. 

65.  Instruction  held  erroneous.  State  v. 
Jones,    32    Mont.    442,    80    P.    1095. 

66.  Code  §  5488  requires  that  prosecutrix 
be  corroborated  by  other  evidence  tending 
to  connect  defendant  with  the  commission 
of  the  act.  State  v.  Norris,  127  Iowa,  683, 
104  N.  W.  282.  Assault  with  intent  to  com- 
mit. State  V.  Bartlett,  127  Iowa,  689,  104 
N.    W.    285.     The    statutory    requirement    is 
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Cases  dealing  with  the  sufficiency  of  the  evidence  in  particular  cases  will  be 
found  in  the  note."* 

(§3)  C.  Instructions.''^ — As  in  other  cases,  instructions  should  be  clear/" 
and  should  not  be  misleading'^  or  argumentative/^  nor  should  they  give  undue 


met  if  there  is  some  evidence  tending  to 
strengtlien  and  corroborate  the  prosecutrix 
in  connecting  the  defendant  with  the  com- 
mission of  the  offense.  State  v.  Norris,  127 
Iowa,  683,  104  N.  W.  282.  Evidence  of  stains 
on  clothing  of  prosecutrix  held  some  cor- 
roboration where  evidence  tended  to  show 
that  they  were  caused  by  seminal  emissions 
and  that  no  one  but  defendant  had  an  op- 
portunity to  produce  them.  Id.  Evidence 
of  opportunity  made  by  defendant's  deliber- 
ate act,  in  connection  with  evidence  that  he 
was  doing  the  things  usually  leading  to 
sexual  intercourse,  tends  to  connect  defend- 
ant with  the  crime.  Id.  Corroboration  is 
only  necessary  for  the  purpose  of  connect- 
ing defendant  with  the  commission  of  the 
crime,  and  the  fact  that  the  crime  charged 
has  been  committed  may  be  proved  by  the 
testimony  of  the  prosecutrix  alone.  State 
v.  Bartlett,  127  Iowa,  689,  104  N.  W.  285. 
The  sufficiency  of  corroborating  evidence  is 
for  the  jury.  State  v.  Norris,  127  Iowa,  683, 
104  N.   W.    282. 

67.  Califorulai  In  prosecution  for  statu- 
tory rape  the  corroborative  evidence  need 
not  tend  directly  to  connect  defendant  with 
the  offense  charged.  People  v.  Ah  Ijung 
[Cal.  App.l  83  P.  296.  In  such  oases  there  is 
no  absolute  rule  requiring  corroboration, 
and  it.  is  only  when  testimony  of  prose- 
cutrix Is  uncorroborated  and  so  inherently 
Improbable  as  to  warrant  the  belief  that 
verdict  was  the  result  of  prejudice,  that 
judgment  of  conviction  will  be  reversed.  Id. 
Appellate  court  will  not  interfere,  though 
evidence  of  prosecutrix  is  contradictory  and 
corroboration  is  slight,  unless  preponderance 
of  evidence  is  against  the  verdict.     Id. 

Kansas:  No  corroboration  necessary  to 
sustain  conviction  under  Gen.  St.  1901,  § 
2016,  for  carnally  knowing  female  under  18. 
State  V.    Tinkler    [Kan.]    83  P.    830. 

Montana:  No  additional  evidence  than 
that  of  prosecutrix  is  necessary.  State  v. 
Jones,  32  Mont.  442,  80  P.  1095. 

MlsitonTl:  No  rule  requiring  corrobora- 
tion. State  v.  Dilts  [Mo.]  90  S.  W.  782;  State 
v.  Welch,  191  Mo.  179,  89  S.  W.  945.  Not 
necessary  either  in  criminal  prosecution  or 
civil  action  for  damages.  Champagne  v. 
Harney,  189  Mo.  709,  88  S.  W.  92.  In  prose- 
cution under  Rev.  St.  1899,  §  1838,  for  having 
carnal  knowledge  of  a  female  between  ages 
of  14  and  18.  State  v.  Day,  188  Mo.  359,  87 
S.  W.   465. 

Texas:  Corroboration  not  necessary  where 
female  is  under  age  of  consent.  Wallace  v. 
State  [Tex.  Cr.  App.]  13  Tex.  Ct.  Rep.  1029, 
89  S.  W.   827. 

68.  Evidence  held  to  have  no  tendency  to 
show  a  conspiracy  to  convict  defendant  by 
unlawful  means.  Donaldson  v.  People,  33 
Colo.  333,  80  P.  906.  In  prosecution  under 
statute  making  It  rape  for  male  of  16  and 
upwards  to  have  carnal  knowledge  of  fe- 
male under  14,  evidence  held  not  to.  author- 
ize conviction  where  it  showed  that  defend- 
ant was  under  16.     Schramm  v.  People  [111.] 


77  N.  E.  117.  Evidence  held  to  make  a  case 
for  the  jury,  and  demurrer  thereto  properly 
overruled.  State  v.  Wertz  [Mo.]  80  S.  W. 
838. 

Evidence  held  snfflclent  to  sustain  a  con- 
vlvtlon.  Barrett  v.  People  [111.]  77  N.  E. 
224;  Dickey  v.  State  [Miss.]  38  So.  776;  State 
V.  Sykes,  191  Mo.  62,  89  S.  W.  851;  State  v. 
Welch,  191  Mo.  179,  89  S.  W.  945;  State  v. 
Miller  [Mo.]  90  S.  W.  767;  State  v.  Dilts  [Mo.] 
90  S.  W.  782;  Brown  v.  State  [Tex.  Cr.  App.] 
13  Tex.  Ct.  Rep.  89,  87  S.  W.  159;  Ricks  v. 
State  [Tex.  Cr.  App.]  13  Tex.  Ct.  Rep.  466, 
87  S.  W.   345.    . 

Statutory  rape.  State  v.  Tinkler  [Kan.] 
83  P.  830;  State  v.  Day,  188  Mo.  359,  87  S.  W. 
465;  State  v.  Jones,  32  Mont.  442,  80  P.  1095; 
Wallace  v.  State  [Tex.  Cr.  App.]  13  Tex.  Ct, 
Rep.  1029,  89  S.  W.   827. 

Assault  with  Intent.  State  v.  Bartlett,  127 
Iowa,  689,  104  N.  W.  285;  State  v.  Ursnruch 
[Mo.]  90  S.  W.  451;  Castle  v.  State  [Tex.  Cr. 
App.]  90  S.  W.  32.  To  show  force  and  in- 
tent. Castle  V.  State  [Tex.  Cr.  App.]  90  S. 
W.    32. 

CoTTotioratlon.  People  V.  Astell,  94  N.  T. 
S.  748.  Corroboration  on  prosecution  for 
assault  with  intent.  State  v.  Bartlett,  127 
Iowa,  689,  104  N.  W.  285.  To  sustain  con- 
viction of  an  attempt.  People  v.  Ah  Lung 
[Cal.  App.]  83  P.  296. 

Identlfleatlon.  Roszczyniala  v.  State,  125 
Wis.  414,  104  N.  W.  113.  Evidence  of  pene- 
tration. State  v.  Andrews  [Iowa].  105  N.  W. 
215.  Penetration  in  prosecution  for  stats- 
tory  rape.  Brown  v.  State  [Tex.  Cr.  App.] 
13  Tex.  Ct.  Rep.  89,  87  S.  W.  159.  Evidence 
held  to  justify  inference  of  a  conspiracy  be- 
tween defendant  and  third  person  to  com- 
mit rape.  State  v.  Sykes,  191  Mo.  62,  89  S. 
W.  851.  On  prosecution  for  having  carnal 
knowledge  of  a  female  between  14  and  18, 
of  previous  chaste  character,  evidence  held 
sufHcient  to  show  such  chaste  character. 
State  V.  Kelley  [Mo.]   90  S.  W.  834. 

Evidence  held  Insufficient  to  sustain  con- 
viction: Statutory  rape  under  second  clause 
of  Cr.  Code  §  12.  Hubert  v. '  State  [Neb.] 
104    N.    W.    276. 

Assault  with  Intent.  Anderson  v.  State 
[Ark.]  90  S.  W.  846;  State  v.  Hahn,  189  Mo. 
241,  87  S.  W.  1006;  Dusek  v.  State  [Tex.  Cr. 
App.]    89  S.  W.  271. 

69.  See   4   C.   L.   1234. 

70.  Instruction  as  to  what  would  con- 
stitute an  assault  with  intent  held  not  suffl- 
ciently  clear.  Hudson  v.  State  [Tex.  Cr. 
App.]   90  S.  W.  177. 

71.  Where  there  was  no  evidence  of 
threats  of  violence  by  accused  before  the 
act,  but  there  was  evidence  that  Immediately 
thereafter  he  told  her  that  he  would  kill 
her  father  if  she  told  him,  instruction  that 
force  did  not  mean  exclusively  physical 
force,  but  that  force  was  used  if  prosecutrix 
was  made  to  yield  through  threats  of  vio- 
lence or  injury  then  made,  held  misleading 
and  prejudicial  error.  Darrell  v.  Common- 
wealth [Ky.]  88  S.  W.  1060. 
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prominence  to  a  part  of  the  evidence,''  comment  on  the  evidence/*  made  the 
province  of  the  jury,"  or  assume  the  guilt  or  innocence  of  the  accused."* 

The  court  should  charge  as  to  every  offense  involved  in  the  charge  made  by 
the  indictment  of  which  the  accused  might  lawfully  be  convicted  under  any  view  of 
the  evidence."  Defendant's  theory  of  the  case  should  be  given  if  supported  by 
the  evidence.'*     It  is  not  necessary  to  charge  as  to  immaterial  matters." 

Holdings  as  to  the  necessity,  propriety,  and  correctness  of  instructions  defining 
the  crime,*"  and  defining  accessories*^  as  to  lesser  offenses,*^  the  degree  of  force  re- 


72.  Charge  that  jury  might  consider  in 
whose  power  woman  alleged  to  have  been 
assaulted  was  at  time  of  alleged  assault, 
held  not  so  argumentative  as  to  require  a 
reversal.  Sutton  v.  State,  123  Ga.  125,  51 
S.  E.  316.  Instruction  held  improper.  Peo- 
ple V.  Brown  [Mich.]  12  Det.  Leg.  N.  852,  106 
N.  W.   149. 

73.  Instruction  in  prosecution  for  assault 
with  intent  held  not  objectionable  as  giving 
undue  prominence  to  tlie  fact  that  defend- 
ant induced  prosecutrix  to  enter  his  buggy 
under  a  promise  to  take  her  home.  Donovan 
V.  People,  215  111.  520,  74  N.  E.  772.  Request- 
ed instruction  as  to  reasonable  diubt  held 
objectionable  as  singling  out  certain  ele- 
ments of  the  offense.  State  v.  Wertz  [Mo.] 
90   S.   "W.    838. 

74.  Instruction  as  to  impeachment  of 
prosecutrix  held  not  objectionable.  State  V. 
Kelley  [Mo.]  90  S.  W.  834. 

75.  Charge  that  there  was  no  evidence  of 
a  conspiracy  to  convict  defendant  by  unlaw- 
ful means,  and  that  jury  should  disregard 
statement  of  counsel  that  such  evidence 
would  be  introduced,  held  proper.  Donald- 
son V.  People,  33  Colo.  333,  80  P.  906.  In- 
struction that  statement  of  accused  did  not 
amount  to  a  confession  properly  refused,  its 
effect  being  for  tlie  jury.  Roszczyniala  v. 
State,  125  Wis.  414,  104  N.  W.  113. 

76.  Instruction  not  objectionable  as  as- 
suming, by  use  of  words'  "his  object,"  that 
he  had  a  criminal  intent.  Donovan  v.  Peo- 
ple, 215  111.  520,  74  N.  B.  772. 

77.  On  trial  of  indictment  for  assault  with 
intent  to  commit  rape,  where  there  was  evi- 
dence authorizing  a  finding  that  assault 
■wes  committed  with  intent  of  gaining  wo- 
man's consent  to  intercourse,  but  without 
any  intent  to  commit  rape,  held  error  to 
fail  to  charge  on  law  of  assault  and  assault 
and  battery.     Sutton  v.  State,  123  Ga.  125,  51 

•S.  B.  316.  Where  evidence  is  such  that  de- 
fendant might  be  found  guilty  of  assault  and 
battery,  it  is  prejudicial  error  not  to  submit 
the  question  of  his  guilt  of  that  crime,  even 
though  the  issue  of  his  guilt  of  a  simple  as- 
sault is  submitted.  State  v,  Barkley  [Iowa]  105 
N.  W.  506.  Charges  of  assault  and  of  assault 
witli  intent  held  eliminated  from  the  case 
wheie  girl's  evidence  showed  the  completed 
offense,  defendant  denied  the  whole  transac- 
tion, and  evidence  showed  that  girl  consent- 
ed, and  hence  failure  to  submit  those  issues 
was  not  error.  Brown  v.  State  [Tex.  Cr. 
App.]  13  Tex.  Ct.  Rep.  89,  87  S.  W.  159. 
Where  case  was  rape  if  state's  testimony 
was  true,  and  defendant  denied  that  act  was 
committed  at  all,  held  not  necessary  to  charge 
as  to  the  law  of  aggravated  assault,  or  as- 
sault with  intent  to  commit  rape.     Ricks  v. 


State    [Tex.   Cr.   App.]    13   Tex.   Ct.   Rep.   466, 

87  S.  W.  345.  Held  error  to  instruct  as  to 
assault  with  intent,  there  being  no  evidence 
suggesting  that  defendant  was  guilty  of 
that  offense.  Dusek  v.  State  [Tex.  Cr.  App.] 
89  S.  W.  271.  Evidence  held  to  raise  issue 
of  aggravated  assault  and  to  require  a 
charge  that  defendant  would  only  be  guilty 
of  that  offense  if  he  did  not  use  all  the 
force  necessary  to  overcome  resistance. 
Pewox  V.  State  [Tex.  Cr.  App.]  90  S.  W.,  178. 
Where  testimony  of  prosecutrix,  in  a  prose- 
cution for  assault  with  intent,  showed  that 
defendant's  unquestioned  purpose  was  to 
have  intercourse  with  her,  and  he  denied 
that  he  made  the  attempt  at  all,  held  that 
court  was  not  required  to  charge  on  ag- 
gravated assault.  Herbert  v.  State  [Tex.  Cr. 
App.]  90  S.  W.  653.  Pact  that  state's  evi- 
dence makes  out  rape,  and  defendant's  an 
assault,  held  not  to  preclude  court  from 
charging  on  aggravated  assault.  Neill  v. 
State   [Tex.   Cr.  App.]   91  S.  W.   791. 

78.  Refusal  of  instruction  that  if  defend- 
ant kissed  and  hugged  prosecutrix,  thinking 
that  she  would  not  object,  there  would  be 
no  assault,  held  error  in -view  of  evidence 
as  to  intimacy  between  them.  Kearse  v. 
State    [Tex.    Cr.    App.]    13    Tex.    Ct.    Rep.    628, 

88  S.  W.  363.  Where  res  gestae  statements 
of  prosecutrix  were  to  the  effect  that  she 
and  defendant  had  been  fighting,  held  error  - 
to  fail  to  charge  on  that  theory.  Hudson  v. 
State  [Tex.  Cr.  App,]  90  S.  W.  177.  Evidence 
held  not  to  require  a  charge  on  impotency. 
Herbert  v.  State  [Tex.  Cr.  App.]  90  S.  W. 
653.  Where  defendant  admitted  his  pres- 
ence with  prosecutrix,  held  that  there  was 
no  necessity  for  a  charge  on  alibi.  Id. 
Where  evidence  strongly  tended  to  show 
that  prosecutrix  consented,  charge  author- 
izing conviction  of  aggravated  assault  held 
not  objectionable  as  eliminating  issue  of 
consent  and  self-defense  raised  by  testimony. 
Neill  V.  State  [Tex.  Cr.  App.]  91  S.  W.  791. 
Instruction  that  defense  was  an  alibi  held  ' 
not  objectionable  because  defense  was  more 
than  that  where  evidence  established  beyond 
question  that  crime  was  committed.  Rosz- 
czyniala V.  State,  125  Wis.  414,  104  N.  W.  113. 

79.  Where  only  the  first  count  of  the  in- 
dictment charging  statutory  rape  was  sub- 
mitted to  the  jury,  held  not  error  to  refuse 
to  charge  with  reference  to  question  of  force 
and  want  of  consent.  Ricks  v.  State  [Tex. 
Cr.  App.]   13  Tex.  Ct.  Rep.  466,.  87  S.  W.   345. 

80.  Instruction  as  to  what  constitutes 
carnal  abuse  held  not  prejudicial,  even  if 
erroneous.  State  v.  Hummer  [N.  J  Law! 
62  A.   388. 

81.  Where  evidence  tended  to  show  con- 
cert and  agreement  between  defendants  and 
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quired,*^'  the,  failure  to  make  outcry  and  complaint,'*  previous  good  character/' 
corroboration,*"  flight,"  reasonable  doubt,**  the  law  of  circumstantial  evidence,*' 
the  weight  of  prosecutrix's  testimony,^"  impeachment,"^  will  be  found  in.  the  notes. 

(§2)  D.  Trial  and  pimishment."^ — As  in  other  cases  the  verdict  must  be 
responsive  to  and  cover  the  offense  charged  in  the  indictment."^ 

Cases  dealing  with  the  propriety  of  the  punishment  inflicted  in  particular  in- 
stances will  be  found  in  the  note."* 

Ratification,  see  latest  topical  index. 

KEAl  ACTIONS.05 

The  owner  of  land  is  not  obliged  to  begin  an  action  for  its  recovery  as  soon  as 


another  to  commit  the  crime,  instruction 
held  properly  given.  Barrett  v.  People  [111.] 
77  N.  E.  224. 

83.  Instructions  as  to  simple  assault  ap- 
proved. People  V.  Green  [Cal.  App.]  82  P. 
544.  Instruction  as  to  assault  held  harmless 
where  defendant  "was  convicted  of  an  at- 
tempt to  commit.  People  v.  Ah  Lung  [Cal. 
App.]    83  P.   296. 

83.  Where  prosecutrix  testified  that  she 
"Was  unconscious  for  a  part  of  the  time,  held 
proper  to  charge  that  force  need  not  have 
been  actual  physical  force,  but  it  Vfas  suffi- 
cient if  It  was  constructive  force,  such  as 
duress,  or  being  put  in  fear.  Posey  v.  State 
[Ala.]  3S  So.  1019.  Requested  instructions 
making  physical  force  necessary  to  convic- 
tion held  properly  refused.  Id.  Requested 
instruction  that  jury  must  be  convinced  be- 
yond reasonable  doubt  that  defendant  had 
sexual  intercourse  with  prosecutrix  by  force 
held  properly  refused,  penetration  being 
sufficient.  Id.  Instruction  not  objectionable 
for  using  other  words  instead  of  "penetra- 
tion," or  for  requiring  jury  to  find  that 
prosecutrix  manifested  the  utmost  reluc- 
tance, particularly  in  view  of  instructions 
given  at  defendant's  request.  State  v.  Dilts 
[Mo.]  90  S.  W.  782.  In  view  of  the  evidence, 
held  error  to  refuse  to  instruct  that  consent 
on  part  of  prosecutrix  would  be  presumed 
until  state  proved  beyond  reasonable  doubt 
that  she  used  every  means  within  her  power 
to  prevent  intercourse,  and  that  more  must 
be  shown  than  a  mere  want  of  consent,  and 
it  must  appear  that  she  used  every  exertion 
within  her  power  to  prevent  it.  Perez  v. 
State  [Tex.  Cr.  App.]  13  Tex.  Ct.  Rep.  453, 
87  S.  W.  350. 

84.  Instruction  held  objectionable  in  form. 
State  V.  Wertz  [Mo.]  90  S.  W.  838.  In  prose- 
cution for  statutory  rape,  where  force  was 
not  charged,  held  not  material  error  to  re- 
fuse special  instruction  that,  in  weighing 
evidence  of  prosecutrix,  who  was  17  years 
old,  jury  might  consider  that  she  made  no 
complaint  immediately  after  the  offense  was 
alleged  to  have  been  committed.  State  v. 
Oswalt  [Kan.]   82  P.  586. 

85.  Approved.  State  v.  Kelley  [Mo.]  90 
S.  W.  834.  Instruction,  though  objectionable, 
held  not  reversible  error  when  taken  in  con- 
nection with  other  instructions.  State  v. 
Wertz  [Mo.]  90  S.  W.  838.  Instruction  that 
if  from  all  the  evidence  the  jury  believed 
defendant  guilty  beyond  a  reasonable  doubt 


they  should  so  .declare,  notwithstanding  the 
fact  that  they  might  believe  that  he  was  a 
man  of  good  reputation  and  character  before 
the  commission  of  the  offense,  held  proper. 
State  V.  Jones,  32  Mont.  442,  80  P.  1095. 

86.  Instruction  held  not  objectionable  as 
permitting  jury  to  find  that  stains  on  the 
garments  of  the  prosecutrix  were  alone  suffi- 
cient, regardless  of  how  they  were  produced 
or  who  produced  them.  State  v.  Norris,  127 
Iowa,    683,    104   N.   W.   282. 

87.  Instruction  approved.  State  V.  Kelley 
[Mo.]    90  S.   W.    834. 

88.  Charge  held  not  objectionable.  Rosz- 
czyniala  v.  State,  125  Wis.  414,  104  N.  W.  113. 

89.  Where  prosecutrix  testified  fully  as  to 
the  intercourse  and  all  the  attending  circum- 
stances, held  not  necessary  to  submit  law 
of  circumstantial  evidence.  Ricks  v.  State 
[Tex.  Cr.  App.]  13  Tex.  Ct.  Rep.  466,  87  S.  W. 
345. 

90.  Instruction  that  prosecutrix  had  no 
interest  in  the  case  other  than  that  of  a  wit- 
ness, and  that  her  evidence  should  be  weigh- 
ed like  that  of  any  other  witness,  held  not 
prejudicial  when  considered  in  connection 
with  other  instructions.  State  v.  Sykes,  191 
Mo.  62,   89  S.  W.  851. 

91.  Instruction  as  to  impeachment  of 
prosecutrix  properly  refused.  State  v.  Kel- 
ley   [Mo.]    90    S.    W.    834. 

92.  See  4   C.  L.   1234. 

93.  Donovon  v.  People,  215  111.  520,  74  N. 
E.  772.  Verdict  finding  defendant  guilty  of 
the  crime  of  an  intent  to  commit  rape  in 
manner  and  form  as  charged  does  not  au- 
thorize judgment  of  conviction  of  an  assault 
with    intent    to    commit    rape.     Id. 

94.  Panishment  held  not  excessive:  Im- 
prisonment for  20  years  where  defendant  was 
convicted  of  assault  with  intent  to  rape 
daughter  under  age  of  15  years.  State  v. 
Bartlett,  127  Iowa,  689,  104  N.  W.  285.  Dis- 
cretion of  court  in  inflicting  punishment  of 
life  imprisonment  on  one  convicted  of  rap- 
ing child  eight  years  old  will  not  be  inter- 
fered with.  State  v.  Andrews  [Iowa]  105 
N.  W.  215.  Punishment  of  65  years  imprison- 
ment for  assault  with  intent.  Castle  v.  State 
[Tex.  Cr.  App.]  90  S.  W.  32.  Imprisonment 
for  99  years  for  rape  on  girl  under  15. 
Brown  v.  State  [Tex.  Cr.  App.]  13  Tex.  Ct. 
Rep.   89,   87  S.   W.   159. 

Piinlahinent  held  excessive:  Imprison- 
ment for  five  years  for  carnal  abuse  of  fe- 
male under  16  reduced  to   2  years.     Henson 
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lie  is  aware  of  the  defendant's  occupation,"  and  the  fact  that  the  owner  does  not 
make  objection  until  the  suit  is  commenced  does  not  bar  his  claim  for  rents  and 
profits,  they  being  duly  demanded  in  the  action.'^ 

Real  Covenants,  see  latest  topical  Index. 

REAL  PROPERTY. 


Deflnltlons    ana    Mature    of    Real    Property 
(124S). 

The  Rale  In    Shelley's   Case    (1248). 
RAistralnts    on    /tlienatlun      (1248). 
Present   and   Future   Estates    (1240). 
Charges    (1249). 


Common    Lands     (1249). 

Entails    (1249). 

Covenants  Running  With  the  Land   (1249). 

Possession    (1249). 

Merger    (1249). 

Abandonment    (1250). 


This  topic  is  restricted  to  definitions  and  to  such  infrequently  invoked  rules 
and  doctrines  as  do  not  lend  themselves  to  a  separate  topical  treatment.  Ordinarily 
the  law  of  a  branch  or  division  of  real  property  will  be  topically  treated. °' 

Definitions  and  nature  of  real  property."^ — ^Eeal  estate  includes  those  interests 
in  land  which  partake  of  its  immobility,  hence,  minerals  in, place  and  the  right  to 
mine  them  are  realty.^  A  separate  estate  from  the  surface  may  be  created  therein.^ 
A  meteorite  is  realty  being  regarded  as  any  natural  accretion  to  the  soil  until  severed 
from  its  place,^  and  a  severance  will  not  be  conjecturally  inferred  from  its  use  in 
Indian  tribal  rites.''  A  riparian  right  is  of  itself  property.^  The  right  to  have  a 
ditch  maintained  in  its  location  may  be  appurtenant."  The  conveyance  of  ap- 
purtenant water  rights  to  a  corporation  taking  back  a  right  in  the  aggregate  water 
supply  thus  made  does  not  destroy  its  appurtenant  character.'  Shares  in  the  com- 
pany, which  was  thereby  bound  to  irrigate  the  holder's  land,  are  also  appurtenant 
to  the  land,*  and  a  later  statute  respecting  such  corporations  does  not  undo  this  re- 
sult." 

The  rule  in  Shelley's  case^"  applies  when  the  word  heirs  is  used  as  a  word  of 
limitation  in  an  estate  to  one  with  remainder  to  heirs. ^^  It  does  not  apply  if  one 
estate  be  legal  and  one  equitable.^^ 

Restraints  on  alienation. — An  absolute  restraint  on  alienation  is  void  as  against 
public  policy,  and  opposed  in  sense  to  ownership. ^^  A  reasonable  restraint  on  alien- 
ation is  valid  in  Kentucky,^*  though  the  weight  of  authority  is  otherwise. 


V.  state  [Ark.l  88  S.  "W.  965.  Sentence  for 
life  on  conviction  of  defendant  for  raping 
his  own  daughter  reduced  to  20  years.  State 
V.  Norris,  127  Iowa,  683,  104  N.  W.  282. 

85.  See  Ejectment,  etc.,  5  C.  L.  1056; 
Quieting  Title,  6  C.  L.  1183;  Trespass  (includ- 
ing trespass  to  try  title),  i  C.  L.  1698.  See, 
also.  Petitory  Actions,  6  C.  L.  1007. 

96,  97.     Cote  V.  Leterneau   [Me.]    62  A.  734. 

98.  See  latest  topical  index  for  real  prop- 
erty  headings. 

99.  See  4  C.  L.   1235. 

1.  Marble  and  granite.  Hudson  v.  Ca- 
hoon  [Mo.]  91  S.  W.  72.  Coal  Brand  v.  Con- 
solidated Coal  Co.,  219  111.  543,  76  N.  E.  849. 
Oil  is  a  mineral.  Isom  v.  Rex  Crude  Oil 
Co.,  147  Cal.   659,  82  P.   317. 

2.  Brand  v.  Consolidated  Coal  Co.,  219  111. 
543,  76  N.  B.  849;  Smoot  v.  Consolidated  Coal 
Co.,   114   111.   App.    512. 

3.  4.  Oregon  Iron  Co.  v.  Hughes  [Or.]  81 
P.  572.     See  note  in  Property,   6  C.  L.   1107. 

5.  Waterford  Electric  Light,  Heat  &  Pow- 
er Co.  V.  Reed,  94  N.  Y.  S.  551. 

6.  Candelaria  V.  Vallejos  [N.  M.]  81  P.  589. 


7,  8,  9.  In  re  Thomas'  Estate,  147  Cal. 
236,    81   P.    539. 

10.  See   4   C.   L.    1236. 

11.  To  her  and  "her  heirs  and  assigns" 
forever,  but  in  part  over  if  she  remarried, 
carries  fee.  Rissman  v.  Wierth  [111.]  77  N. 
E.  108.  A  clause  that  grantee  should  not 
sell  but  should  retain  the  land  "for  herself 
and  lier  children  forever"  is  not  within  the 
rule.  Hubbird  v.  Goin  [C.  C.  A.]  137  F.  822. 
"Lawful"  heirs  is  not  outside  the  rule.  Wool 
v.  Fleetwood,   136  N.   C.   460,   48   S.   E.   785. 

12.  Trust  for  a  woman  till  a  certain  age, 
then  to  take  the  property  for  life  with 
remainder  in  fee  to  her  lawful  issue.  Slater 
V.  Rudderforth,  25  App.  D.  C.  497.  The  trust 
held  an  active  one  not  executed  by  the  stat- 
ute of  uses.  Id.  Not  when  first  taken  holds 
under  a  trust.  Johnson  v.  Buck  [111  ]  77  N 
E.  163. 

13.  Wool  V.  Fleetwood,  136  N.  C.  460,  48 
S.  E.  785.  Limitation  on  manner  of  enjoy- 
ment of  absolute  estate  void  for  repugnancy 
Clark  v.  Clark,  99  Md,  356.  58  A.  24. 

14.  During    life    of    middle    aged    widow. 
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Present  and  future  estates. — A  present  estate  requires  living  parties,  but  one 
in  futiTro  may  be  given  to  persons  not  j^et  in  esse."  Lien  of  an  execution  levied 
upon  an  indeterminate  estate  is  lost  by  a  conveyance  by  deed  executed  after  the 
estate  vested.^" 

Charges. — In  Pennsylvania  there  is  a  statutory  presumption  of  payment  of  a 
charge  after  21  years,"  and  an  incumbrance  for  dower  is  within  it."  At  law,  but 
not  necessarily  in  equity,  a  charge  on  land  is  merged  in  the  estate  when  the  latter 
comes  to  the  person  favored  by  the  charge.^" 

Common  lands. — By  allotment  the  common  lands  of  a  town  cease  to  be  com- 
mon.^" 

Entails^^  are  commonly  now  regarded  as  fees  simple.^^  In  Rhode  Island  the 
"actual  seisin"  necessary  to  a  tenant  in  tail  in  order  to  bar  the  entail  is  required 
only  in  legal  estates,^^  and  the  owner  of  an  equitable  entail  need  not  be  seised  if 
he  would  bar  it,''*  but  the  statute  of  that  state  enabling  one  to  bar  equitable  entails 
does  not  retroact.^'' 

Covenants  running  with  the  land^^  have  been  held  to  include  party  wall  agree- 
ments,"'' covenants  to  pay  rent  in  a  perpetual  lease,'"  an  agreement  in  consideration 
of  a  grant  of  way  to  fence  the  same,""  but  not  a  grantee's  promise  to  pay  an  incum- 
brance.^" 

Possessions^  follows  the  legal  title  in  the  absence  of  actual  possession.'*  Actual 
possession  of  any  part  extends  to  the  whole  area  claimed.^'  A  mere  possession  is 
superior  to  strangers.'*  A  distinction  has  been  claimed  between  constructive  posses- 
sion and  seisin  in  law.'°  Possessory  rights  of  the  locator  of  a  mining  claim  not 
patented  are  property.'" 

Merger^''  is  the  annihilation  of  a  lesser  estate  .by  union  with  a  greater  in  the 
same  person  or  right.''  It  depends  on  intention  at  the  time  of  the  union  of  es- 
tates.'°    By  merger  of  a  life  estate  .the  tenant's  power  in  gross  is  extinguished.*" 


Lawson    v.    Lightfoot,    27    Ky.    L,.    E.    217,    84 
S.   W.    739. 

15.  HaU  V.  "Wright,  27  Ky.  L.  R.  1185,  87 
S.  W.  1129. 

16.  Swerer  v.  Trustees  of  the  Ohio  "Wes- 
leyan  University,  2  Ohio  N.  P.   (N.   S.)    333. 

17.  18.  DeHaven's  Estate,  25  Pa,  Super. 
Ct.  507. 

19.  Charge  for  owelties  held  not  to  merge 
when  surety  purchased  land.  Van  Ormer's 
Estate,   25   Pa.   Super.  Ct.   234. 

20.  Evidence  held  to  show  allotment. 
Dawson  v.  Orange  [Conn.]  61  A.  101. 

21.  See  4  C.  L.   1237. 

22.  Estates  tail  abolished.  Merrill  v. 
American  Baptist  Missionary  Union  [N.  H.] 
62  A.  647.  To  daughter  but  over  if  she  die 
without  heirs,  held  to  create  fee  tail  changed 
by  Act  April  27,  1855,  P.  L.  368,  to  a  fee. 
Corrin   v.    Elliott,    23   Pa.    Super.    Ct.    449. 

23.  24,  25.  Paine  V.  Sackett  [B.  I.]  61  A. 
7!)3. 

26.  See  4  C.  L.  1237.  See.  also.  Covenants 
for  Title,  5  C.  L.  875;  Landlord  and  Tenant, 
6  C.  li.  345;  Buildings,  etc.,  5  C.  L.  487;  Ease- 
ments, 5  C.  L.  1048. 

27.  Party  wall  agreement  binding  heirs 
and  assigns  and  covenanting  to  pay  when 
wall  used.  Southworth  v.  Perring  [Kan.]  81 
P.   481. 

28.  A  devisee  of  land  subject  to  a  per- 
petual lease  'is  an  assignee  of  the  lessor, 
and  as  such  may,  where  the  lease   contains 

6  Curr.  Law  79. 


an  express  covenant  to  pay  rent,  sue  the 
lessee  or  his  representatives  for  breach  of 
the  covenant.  Under  Ohio  Code  Civ.  Proc. 
Broadwell  v.  Banks,  134  F.  470.  The  death 
of  a  lessee  in  a  lease  containing  a  covenant 
to  pay  rent,  and  renewable  forever,  does  not 
convert  the  term  into  a  life  estate.     Id. 

20.  Scowden  v.  Erie  E.  Co.,  26  Pa.  Super. 
Ct.   15. 

30.  Scholten  v.  Barber,  217  111.  148,  75  N. 
B.    460. 

31.  See    4    C.    L.    1237. 

32.  King  V.  Davis,  137  F.  222;  Kreamer  v. 
Voneida,  24  Pa.  Super.  Ct.  347;  Mitchell  v. 
Titus,  33  Colo.  385,  80  P.  1042;  State  v.  Har- 
man,  B7  "W.  Va.  447,  50  S.  B.  828;  Lindsay  v. 
Austin,    139   N.   C.    463,    51    S.    B.    990. 

33.  Jones  v.  Goss    [La.]    40   So.   357. 

34.  Backman  v.  Oskaloosa  [Iowa]  104  N. 
W.    347. 

35.  King  V.  Davis,  137  F.  222. 

36.  O'Connell  v.  Pinnacle  Gold  Mines  Co., 
140   F.   854. 

37.  See   4   C.   L.    1237. 

38.  Van  Ormer's  Estate,  25  Pa.  Super.  Ct. 
234.  Curtesy  is  merged  if  title  comes  into 
the  husband.  Berger  v.  Waldbaum,  46  Misc. 
4,  93  N.  T.  S.  352. 

39.  Life  lease  held  merged  in  the  fee. 
In  re  Stafford,  105  App.  Div.  46,  94  N.  T.  S. 
194. 

40.  Eosier  v.  Nichols,  123  Ga.  20,  50  S.  B. 
988. 
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Persons  having  a  possible  future  estate  may  convey  to  one  holding  a  conditional 
estate  and  thus  make  his  title  absolute.*'^ 

Abandonment*^  of  an  easement  may  divest  title  but  will  not  affect  that  which  ia 
held  in  fee.^'  An  entryman's  or  locator's  rights  in  public  lands  can  be  abandoned 
but  not  the  title  after  patent.**  There  must  be  adverse  possession  for  the  full 
period.*^ 

Reasonable  Doubt;  Receiptobs,  see  latest  topical  index. 

BECEIVEBS. 


§  1.  Nature,  Crronnds,  and  Subjects  of  Re- 
ceivership (1250).  Liability  for  Wrongful 
Appointment  (1252). 

§  2.  Appointment,  Qualification,  and  Ten- 
ure   of   Receivers    (1253). 

A.  Proceedings     For     Appointment     and 

Qualifications    (1253). 

B.  Who  May  be  Appointed    (1255). 
O  Tenure   of   Receiver    (1265). 

§  3.  Title  and  Rlgiits  In  and  Possession 
of     the    Property     (12S«). 

A.  Title   in   General    (1256). 

B.  Rights   as  Between  Receivers,   Claim- 

ants,   or  Lienors    (1256). 
C  Possession   and   Restitution    (1257). 
§  4.     Administration    and    Management    of 
the    Property    (1257). 


A.  Authority     and     Powers     in     General 

(1257). 

B.  Payment    of   Claims    Against    Receiv- 

er or  Property  (1259).  Debts  Cre- 
ated By  Receiver  and  Expenses  of 
Administration  (1260).  A  Receiv- 
er's Certificate  (1261).  Counsel 
Fees    (1261). 

C.  Sales  by  Receivers    (1262). 

D.  Actions    by    and    Against    Receivers 

1.1263). 

§   5.     Accounting   by   Receivers    (1265). 

§   6.     Compensation    of   Receivers    (1265). 

§  7.  Liabilities  and  Actions  on  Recelver- 
sliip  Bonds    (1266). 

§  8.  Foreign  and  Ancillary  Receivers 
(1266). 


Eules  peculiar  to  receivers  of  foreign*'  or  domestic*''  corporations,  and  to  those 
appointed  in  mortgage  foreclosure*'  or  supplementary*"  proceedings,  are  treated 
elsewhere. 

§  1.  Nahtre,  grounds,  and  subjects  of  receiversJiip.^" — Proceedings  for  the  ap- 
pointment of  a  receiver  are  ancillary  in  nature;  and,  as  a  general  rule,  the  appoint- 
ment will  not  be  granted  in  a  suit  brought  solely  for  that  purpose,^^  hense,  the 
appointment  must  be  predicated  upon  some  pleading  praying  affirmative  relief.  A 
mere  petition  is  not  such  a  pleading  nor  is  an  answer  not  made  a  cross  bill.^^  The 
appointment  of  a  receiver  is  not  a  matter  of  right^^  but  rests  in  the  sound  judicial 
discretion  of  the  eourt,^*  the  power  being  a  chancery  one.^°     The  propriety  of  the 


41.  Devisees  over  to  devisee  on  condition. 
Cheek  v.  Walker,  138  N.  C.  446,  50  S.  E.  863. 

42.  See   4  C.  L.   1238. 
Railroad    right   of  way.     Enfleld   Mfg. 
Ward  [Mass.]  76  N.  B.  1053. 
Kreamer  v.  Voneida,  24  Pa.  Super.  Ct. 


43. 

Co.  V 
44. 

347. 
4.1. 
4«. 


Kreamer  v.  Voneida  [Pa.]   62  A.  518. 

See  Foreign  Corporations,  5  C.  L. 
1470,  also  see  particular  corporate  articles 
such  as  Railroads,  6  C.  L.  1194;  Street  Rail- 
ways,   4   C.   L.    1556,   etc. 

47.  See  'Corporations,  5  C.  L.  764,  also 
particular  corporate  articles  such  as  Rail- 
roads, 6  C.  L.  1194;  Street  Railways,  4  C.  L. 
1556,    etc. 

48.  See  Foreclosure  of  Mortgages,  etc., 
6  C.  L.  1441. 

49.  See  Supplementary  Proceedings,  4  C. 
L.  1591. 

50.  See   4   C.   L.   1239. 

51.  If  the  action  fails  the  appointment 
will  be  denied.  Benepe-Owenhouse  Co.  v. 
Scheidegger,    32    Mont.    424,    80    P.    1024.     In 


an  action  on  an  illegal  note,  plaintiff  cannot 
have  a  receiver  appointed  to  take  possession 
of  the  property  for  which  it  was  given,  sell 
it,  and  pay  the  note.  Town  of  Wadley  v. 
Lancaster  [Ga.]  52  S.  E.  335.  The  appoint- 
ment of  a  receiver  is  merely  auxiliary  to  the 
ultimate  relief,  and  if,  for  want  of  proper 
pleading,  no  ultimate  relief  can  be  decreed, 
the  appointment  of  receiver  is  useless.  Ru- 
precht  V.  Henrici,  113  111.  App. '398;  Ruprecht 
V.  Henrici,  116  111.  App.  683.  A  receiver  may 
only  be  appointed  in  a  pending  case.  Balti- 
more Bargain  House  v.  St.  Clair  [W.  Va.] 
52  S.  B.  660.  This  is  also  true  as  to  appoint- 
ments in  vacation.  Id.  In  Colorado,  courts 
of  equity  have  no  jurisdiction  to  appoint  a 
receiver  except  in  an  action  pending.  Peo- 
ple V.  District  Ct.  of  Denver,  33  Colo.  293,  80 
P.  90S.  See  note  on  this  subject,  4  C  L. 
1239,  et  seq. 

52.     Ruprecht  v.  Henrici,  113  111.  App.   398. 

63.  Baltimore  Bargain  House  v.  St  Clair 
[W.  Va.]   52  S.  E.   660. 

54.     Baltimore  Bargain  House  v.  St.  Clair 
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appointment  can  only  he  considered  on  an  appeal  from-  the  order  of  appointment,"' 
and  an  exercise  of  the  power  will  not  be  reviewed  unless  abusive  of  the  court's  dis- 
cretion."'  Statutes  authorizing  the  appointment  of  receivers  should  be  strictly 
construed.^*  There  should  be  a  reasonable  probability  that  the  party  asking  for 
the  appointment  will  ultimately  prevail  in  the  cause."*'  The  remedy  being  an  extra- 
ordinary one,  it  is  to  be  resorted  to  only  in  cases  of  emergency,""  and  the  appoint- 
ment will  not  be  made  unless  necessary  as  a  protective  measure,"^  and  this  necessity 
must  be  clear  where  the  proceeding  is  opposed  by  the  owner  of  the  property."^  In- 
solvency is  generally  a  sufficient,"'  and,  except  where  the  title  to  property  alone  is 
involved,'*  an  essential""  element.    A  person  is  insolvent  when  he  is  unable  to  pay 


[W.  Va.]  52  S.  E.  660;  Ford  v.  Taylor,  137 
F.  149. 

55.  Garrett  v.  London  &  Li.  Fire  Ins.  Co. 
[Okl.]    81   P.    421.     See   post,   next   section. 

56.  Cannot  be  considered  in  action  for  a 
■writ  of  prohibition.  Dupoyster  v.  Clarke 
[Ky.]   90  S.  W.  1. 

57.  Suit  to  foreclose  a  trust  deed.  Gar- 
rett V.  Simpson,  115  111.  App.  62. 

58.  Bartlett  v.   Fourton    [La.]    38   So.    882. 

59.  Ruprecht  v.  Henrici,  113  111.  App.   398. 
00.     Benepe-Owenhouse  Co.  v.  Scheidegger, 

32  Mont.  424,  80  P.  1024;  Baltimore  Bargain 
House  V.  St.  Clair  [W.  Va.]  52  S.  E.  660; 
Ford  V.  Taylor,  137  F.  149.  The  effect  of 
appointing  a  receiver  being  to  take  the 
property  of  a  corporation  out  of  the  control 
of  the  officers  selected  by  the  shareholders, 
the  courts  should  proceed  with  extreme 
caution.  Bartlett  v.  Fourton  [La.]  38  So. 
882 

61.  Ford  V.  Taylor,  137  F.  149.  Where 
debtor  had  made  an  assignment  for  the 
benefit  of  creditors,  and  a  bill  for  the  re- 
moval of  the  trustee  and  the  appointment  of 
a  receiver  did  not  allege  that  the  trustee 
was  insolvent,  that  the  debtor  was  a  non- 
resident or  was  absconding,  or  any  emer- 
gency, held  relief  would  not  be  granted. 
Baltimore  Bargain  House  v..  Ft.  Clair  [W. 
Va.]  52  S.  E.  660.  When  in  a  suit  in  equity 
the  title  to  personal  property  of  such  char- 
acter as  renders  sale  thereof  necessary  for 
the  adequate  protection  of  the  rights  of  the 
parties  interested  is  involved,  the  court  In 
which  such  suit  is  pending  may  properly 
appoint  a  receiver  to  take  charge  of  it  and 
make  sale  thereof.  Nutter  v.  Brown  [W. 
Va.]  52  S.  B.  88.  A  bill  for  the  appointment 
of  a  receiver  in  ejectment  to  take  charge  of 
rents  and  profits  averring  that  plaintiff  has 
a  good  legal  title  to  the  land,  that  de- 
fendant Is  insolvent,  and  that  there  is 
probable  danger  that  the  rents  will  be 
lost,  is  sufficient.  Baker  v.  Starling  [Ala.] 
39  So.  775.  Mortgagee  held  not  entitled  to 
a  receiver  to  collect  rents  and  profits  in 
the  absence  of  an  allegation  that  his  security 
was  insufficient  or  that  the  mortgage  was 
discharged  or  the  property  released  there- 
from, the  mortgage  being  an  express  charge 
en  the  rents.  De  Barrera  v.  Frost  [Tex.  Civ 
App.]  13  Tex.  Ct.  Rep.  593,  88  S.  W.  476. 
Bill  by  stockholder  in  banking  corporation 
alleging  wrongful  conversion  of  the  cor- 
porate assets,  the  necessity  of  a  receiver  to 
trace  and  preserve  the  same,  that  the  princi- 
pal offending  officer  has  been  discharged  in 
bankruptcy,  that  the  complainant  stock- 
holder has  been  paid  nothing  on  account  of 


his  investment,  and  that  no  account  has  been 
made  with  her  or  her  fellow  stockholders, 
makes  a  proper  case  for  the  appointment  of 
a  receiver.  Chandler  Mortgage  Co.  v.  Lor- 
ing,  113  HI.  App.  423.  A  receiver  should  not 
be  appointed  in  a  foreclosure  proceeding 
where  it  does  not  appear  that  the  trust  deed 
provides  for  the  appointment  of  a  receiver 
and  that  the  mortgaged  premises  are  insuffi- 
cient security  for  the  debt.  Ruprecht  v. 
Henrici,  113  111.  App.  398.  The  fact  that 
a  foreclosure  sale  resulted  In  a  deficiency 
is.  In  the  absence  of  special  circumstances, 
ground  for  the  appointment  of  a  receiver, 
notwithstanding  that  there  are  no  express 
words  in  the  mortgage  giving  a  lien  on 
the  rents  and  profits.  Walker  v.  Kersten, 
115  111.  App.  130.  Where  the  decree  in  a 
foreclosure  sale  provides  that  possession 
shall  not  be  surrendered  to  the  purchaser 
until  after  15  months  after  the  sale,  it  is 
proper  to  appoint  a  receiver,  though  the 
trust  deed  provides  that  in  case  of  default 
the  trustee  may  take,  possession  of  the 
premises,  file  a  bill,  and  after  a  sale  "pay 
all  rents  that  may  be  collected  before  the 
time  of  redemption  expires  to  the  purchaser 
at  such  sale."  Id.  If  mortgaged  premises 
are  inadequate  security,  the  debtor  insolven*. 
and  the  person  in  possession  committing 
waste,  or  If  other  equitable  grounds  are 
shown  and  any  part  of  the  foreclosure  decree 
is  not  satisfied  by  the  sale,  the  court  in  . 
which  the  foreclosure  suit  was  pending 
might,  through  a  receiver,  appropriate  the 
rents,  issues  and  profits  arising  from  the 
premises  during  the  period  of  redemption 
to  pay  the  deficiency.  Schaeppi  v.  Bartholo- 
mae,  217  111.  105,  75  N.  E.  447.  A  receiver 
may  be  appointed  to  take  charge  of,  care 
for,  put  in  marketable  condition,  and  sell 
timber  belonging  to  a  decedent's  estate  lying 
on  the  lands  of  a  stranger  subject  to  his 
purchase-money  lien  at  the  instance  of 
creditors,  when  the  personal  representative 
refuses  to  do  so.  Buskirk  Bros.  v.  Peck,  57 
W.  Va.  360,  50  S.  E.  432.  See  Foreclosure  of 
Mortgages,  etc.,  5  C.  L.  1441;  Estates  of 
Decedents,    5   C.   L.    1183. 

62.     DeLeonis  v.   Walsh    [Cal.]    82   P.    1047. 

03.  Petition  held  sufficient  to  authorize 
appointment  of  receiver  for  insolvent  firm 
and  granting  of  a  permanent  Injunction  re- 
straining Its  members  from  disposing  of  its 
assets.  Boston  Mercantile  Co.  v.  Ould-Carter 
Co.,   123   Ga.    458,    51   S.   E.    466. 

64.  Nutter  V.  Brown  [W.  Va.]  52  S.  E.   88. 

65.  So  held  in  a  suit  by  holders  of  less 
than  one-fourth  of  the  stock  of  the  corpora- 
tion,   the    fraud    alleged    being    denied    and 
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his  debts."'  In  Louisiana  a  resolution  by  the  board  of  directors  of  a  corporation  that 
the  corporation  is  insolvent  and  that  a  receiver  is  necessary  is  prima  facie  evidence 
of  the  necessity  of  the  appointment.'^  When  necessary  to  preserve  the  property  a 
mortgagee  may  secure  the  appointment  of  a  receiver  without  waiting  until  there  has 
been  a  default,  either  in  the  payment  of  the  principal  jor  of  interest  on  the  indebted- 
ness secured.'*  That  a  mortgagee  has  the  right  to  collect  rents  and  profits,'"  or  may 
proceed  by  sequestration  proceedings,"  will  not  prevent  the  appointment. 

In  all  cases  in  which  a  receiver  of  property  is  applied  for  the  showing  must  be 
made  either  that  the  applicant  has  an  actual  interest  in  the  property  or  a  lien  there- 
on, or  else  the  property  constitutes  a  fund  out  of  which  he  is  entitled  to  the  satisfac- 
tion of  his  claim,'^  hence,  except  in  those  states  where  the  trust  fund  doctrine  still 
prevails,'^  or  the  rule  is  changed  by  statute,'^  a  general  creditor  cannot  successfully 
apply  for  a  receiver  of  the  property  of  an  insolvent  corporation. 

The  appointment  of  a  receiver  pendente  lite''*  will  only  be  made,  as  against  one 
in  possession,  in  a  case  showing  an  immediate  necessity  for  preserving  some  par- 
ticular property.'^  Mere  statement  of  a  cause  of  action  is  of  itself  insufficient," 
and  something  beyond  the  mere  unsupported  statement  of  the  plaintiff  made  on  in- 
formation and  belief  in  the  general  allegation  of  a  complaint  should  appear  where 
the  allegations  are  explicitly  denied.'^ 

Liability  for  wrongful  appointment.'"' — One  procuring  the  wrongful  appoint- 
ment of  a  receiver  is  liable  for  the  latter's  compensation.^" 


unsupported  by  evidence.  Stokes  v.  Knick- 
erbocker Inv.  Co.  [N.  J.  Eq.]  61  A.  736.  A 
solvent  corporation  cannot  be  placed  in  re- 
ceivership to  enable  a  stockholder,  who  has 
deposited  his  stock  as  collateral  for  a  debt, 
to  have  an  account  of  its  assets.  Huet  v. 
Piedmont  Springs  Lumber  Co.,  138  N.  C. 
443,  BO  S.  E.  846.  Mere  refusal  of  corpora- 
tion to  pay  Its  debts  is  not  ground  for  ap- 
pointment of  a  receiver,  even  though  it 
consents  thereto.  Brenton  v.  Peck  [Tex.  Civ. 
App.]  13  Tex.  Ct.  Rep.  214,  87  S.  W.  898. 
Where  executor  of  a  decedent  appealed  from 
an  order  admitting  a  subsequent  will  of  the 
decedent  to  probate,  held  receiver  -would  nojr 
be  appointed  on  application  of  executor  un- 
der the  last  will  alleging  that  the  first  ex- 
ecutor had  wasted  a  portion  of  the  estate 
and  had  failed  to  make  a  true  inventory,  it 
not  being  alleged  that  further  waste  was 
threatened  or  that  the  executor  or  his  sure- 
ty was  insolvent.  Floor's  Bx'r  v.  Floor,  27 
Ky.  L.  E.  894,  87  S.  W.   272. 

66.  Brenton  v.  Peck  [Tex.  Civ.  App.]  13 
Tex.  Ct.  Kep.  214,  87  S.  W.  898.  Evidence 
held  Insufficient  to  show  insolvency  of  cor- 
poration or  imminent  danger  of  its  insolv- 
ency. Id.  See  Insolvency,  6  C.  L.  38.  As  to 
when  one  is  insolvent  within  the  meaning  of 
the  Bankruptcy  Act.  See  Bankruptcy,  5  C. 
L.    367. 

67.  Oil  City  Iron  Works  v.  Pelican  Oil  & 
Pipe  Line   Co.    [La.]    38  So.  987. 

68.  Mortgagee  had  legal  title.  Farmers' 
Loan  &  Trust  Co.  v.  Meridian  Waterworks 
Co.,  139  F.  661.  A  United  States  court,  in 
the  exercise  of  its  chancery  jurisdiction  and 
in  the  absence  of  statutory  power,  on  a 
proper  showing  by  a  proper  party  on  due  no- 
tice and  in  the  exercise  of  a  sound  judicial 
discretion,  may  appoint  a  receiver  over  a 
railway  where  default  in  the  payment  of 
mortgage  indebtedness  is  imminent  by 
reason   of   insolvency.     Cole   v.    Philadelphia 


&  E.  R.  Co.,  140  P.  944.  Receiver  appointed. 
Bill  alleging  insolvency,  danger  of  default, 
and  that  valuable  results  -would  accrue  to 
creditors  and  stockholders  by  continuing  it 
as  a  going  concern.     Id. 

69.  Suit  by  mortgagee  need  not  allege 
that  tenants  are  insolvent  or  colluded  with 
plaintiff.  De  Barrera  v.  Frost  [Tex.  Civ. 
App.]  13  Tex.  Ct.  Rep.  593,  88  S.  W.  476, 
afg.  33  Tex.  Civ.  App.  580,  77  S.  W.  637.  See 
2  C.  L.   1465,  n.   50. 

70.  De  Barrera  v.  Frost  [Tex.  Civ.  App.] 
13  Tex.  Ct.  Rep.  593,  88  S.  W.  476,  afg.  33 
Tex.  Civ.  App.  680,  77  S.  W.  637.  See  2  C.  L. 
1465,    n.    50. 

71.  Brenton  v.  Peck  [Tex.  Civ.  App.]  13 
Tex.  Ct.  Rep.  214,  87  S.  W.  898.  A  mort- 
gage being  a  lien  on  the  land  and  the  rents 
and  profits  thereof,  the  fact  that  it  is  dis- 
charged as  to  the  land  does  not  prevent  the 
appointment  of  a  receiver  for  the  rents  and 
profits.  De  Barrera  v.  Frost  [Tex.  Civ. 
App.]    13   Tex.    Ct.    Rep.    593,    88    S.   W.    476. 

Evidence  held  insufficient  to  show  suffi- 
cient interest  in  petitioner  to  warrant  ap- 
pointing a  receiver.  Chemung  Min.  Co.  v. 
Hanley   [Idaho]   81  P.   619. 

72.  Texas.  Brenton  v.  Peck  [Tex.  Civ. 
App.]    13    Tex.   Ct.   Rep.    214,    87   S.   W.    898. 

73.  Lionlslana:  The  applicant  need  not  be 
a  judgment  creditor  of  the  corporation.  Oil 
City  Iron  Works  v.  Pelican  Oil  &  Pipe  Line 
Co.   [La.]    38  So.  987. 

74.  See  4  C.  L.  1241. 

75.  Refusal  to  appoint  a  receiver  pendente 
lite  held  proper  where  property  was  not  of 
a  perishable  nature  and  it  did  not  appear 
that  any  loss  would  result  by  failure  to  so 
do.  Sarasohn  v.  Kamarky,  110  App.  Div. 
713,  97  N.  T.  S.  B29. 

76.  77.  Weber  v.  Wallersteln,  97  N.  T.  S. 
852. 

78.     See    4    C.    L.    1241. 
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§  2.  Appointment,  qualification,  and  tenure  of  receivers.  A.  Proceedings  for 
appointment  and  qualifications}" — The  appointment  of  a  receiver  is  an  exercise  of 
chancery  power*^  and  ordinarily  cannot  be  conferred  upon  nor  exercised  by  probate 
courts.*^  The  power  is  frequently  denied  appellate  courts,*^  though  under  constitu- 
tional or  statutory  provisions  giving  a  court  authority  to  issue  all  writs  necessary 
or  proper  to  the  complete  exercise  of  its  jurisdiction,  the  court  has  authority  to  ap- 
point a  receiver  pendente  lite.'*  In  the  absence  of  a  permissive  statute,  courts  of 
equity  have  no  power  to  dissolve  a  going  business  corporation,  and,  to  that  end, 
appoint  a  receiver  for  the  sequestration  of  the  corporate  property,^"  but  even  though 
such  court  has  no  jurisdiction  to  dissolve  a  corporation,  yet  it  may,  in  a  proceeding 
by  a  stockholder  against  the  corporation  and  its  officers  for  fraudulent  mismanage- 
ment, appoint  a  receiver  to  preserve  the  res.'"  Courts,*'  and  consequently  special 
judges,'*  generally  have  the  power  to  appoint  receivers  in  vacation.  The  appoint- 
ment of  a  receiver  by  a  judge  on  his  own  motion  without  an  application  by  either 
party  is  error.'"  Except  in  cases  of  great  emergency,  notice  of  the  application  must 
be  given,""  and  unless  necessary,  a  receiver  should  not  be  appointed  before  answer 
is  made."^  When  an  ex  parte  application  is  made  the  proper  practice  is  to  make  an 
order  requiring  the  defendant  to  appear  and  show  cause  why  the  application  should 
not  be  granted,  and,  if  a  proper  showing  is  made  as  to  the  necessity  or  emergency 


79.  Bank  held  liable  where  directors 
wrongfully  secured  appointment,  all  parties 
acquiescing  therein  lor  10  years.  Tabor  v. 
Bank    of    Leadville    [Colo.]    83    P.    1060. 

80.  See   4   C.   L.    1242. 

81.  82.  Garrett  v.  London  &  L.  Fire  Ins. 
Co.   [Okl.:   81  P.  421. 

83.  Court  of  appeals  has  only  appellate 
jurisdiction  and  cannot  appoint  a  receiver. 
Dupoyster  v.  Ft.  Jefferson  Imp.  Co.'s  Re- 
ceiver [Ky.]  89  S.  W.  509. 

84.  Supreme  court  of  Idaho  has  such  pow- 
er. Const.  §  9  construed.  Chemung  Min.  Co. 
V.  Hanley  [Idaho]   81  P.  619. 

85.  People  v.  District  Ct.  of  Denver,  33 
Colo.  293,  80  P.  908.  This  power  is  not 
given  by  Code  §  163,  subds  1  and  3,  the  power 
to  appoint  receivers  over  domestic  corpora- 
tions having  been  specially  legislated  on  in 
Code  I  164.  Id.  Mills'  Ann.  St.  §  497, 
which  in  substance  provides  that  if  a  cor- 
poration does  an  act  subjecting  it  to  for- 
feiture of  its  franchise,  or  allows  an  execu- 
tion to  remain  unsatisfied  or  be  returned 
"No  property  found,"  or  dissolves  or  ceases 
doing  business,  leaving  debts  unpaid,  a  court 
of  equity  shall  have  power  to  dissolve  the 
corporation  and  appoint  a  receiver,  does  not 
give  a  court  of  equity  power  to  dissolve  a 
corporation  or  appoint  a  receiver  at  the 
suit  of  an  individual  stockholder  who  com- 
plains   of   fraud    in    the   management.     Id. 

IVote:  -The  statute  last  referred  to  was 
copied  almost  literally  from  Illinois,  and 
the  construction  put  upon  it  there  in  re- 
peated decisions  is  that  the  statute  was 
intended  merely  to  afford  a  remedy  in  the 
nature  of  a  creditors'  bill.  Coquard  v.  Nat. 
Linseed  Oil  Co.,  171  111.  "480,  49  N.  E.  563; 
Hunt  V.  La  Grand  Roller  Rink  Co.,  143  111. 
118  32  N  B.  525;  Wheeler  v.  Pullman  I.  & 
S    Co.,  143  111.   197,   32  N.  B.   420,   17  L.   R.   A. 

818 From  People  v.   District  Ct.of  Denver, 

33  Colo.  293,   80  P.  908. 

86.  Chandler  Mortg.  Co.  v.  Loring,  113  111. 
App.  423. 


87.  Circuit  court  of  Jefferson  county  has 
such  jurisdiction.  Ensley  Development  Co. 
v.  Powell   [Ala.]   40  So.   137. 

88.  Dupoyster  v.  Clarke  [Ky.]   90  S.  W.  1. 
SO.     White  V.  Britton    [S.  C]    51   S.   B.   547. 

00.  Ensley  Development  Co.  v.  Powell 
[Ala.]  40  So.  137;  Baltimore  Bargain  Hovse 
V.  St.  Clair  [W.  Va.]  52  S.  B.  660.  Code  1896, 
§  799.  Walker  County  Coal  &  Mineral  Land 
Co.  V.  Long  [Ala.]  39  So.  770.  That  the 
directors  of  a  corporation  for  which  a  re- 
ceiver was  asked  might,  pending  the  ap- 
pointment of  a  receiver,  adjust  a  certain 
claim  and  issue  negotiable  paper  of  the  com- 
pany, hfjld  not  ground  for  the  appointment 
of  a  receiver  without  notice  where  the  court 
on  the  date  on  which  the  receiver  would 
have  been  appointed  issued  an  injunction 
restraining  all  the  parties  from  taking  any 
action  toward  the  settlement  of  the  claim 
in   question.     Id. 

Evidence  of  notice  i  Letter  from  the  vice- 
president  of  the  corporation  to  an  attorney 
stating  that  the  appointment  of  a  certain 
person  as  receiver  would  be  satisfactory  held 
not  to  show  notice,  it  not  appearing  wliether 
the  letter  was  written  before  or  after  the 
appointment  of  the  receiver,  and  the  letter 
not  being  signed  by  the  vice-president  in 
his  official  capacity.  Ensley  Development 
Co.  V.  Powell   [Ala.]   40  So.   137. 

01.  A  receiver  is  not  usually  appointed 
before  an  ans"wer  is  put  in  unless  fraud  is 
clearly  proved  by  affidavit,  or  when  It  is 
shown  that  imminent  danger  would  ensue  if 
the  property  is  not  taken  under  the  care  of 
the  court.  Larson  v.  West,  110  111.  App.  150. 
Code,  §  164,  contemplates  that  when  the  ap- 
pointment of  a  receiver  is  asked  for  by  a 
party  to  a  pending  action,  his  adversary 
should  have  notice,  and,  if  in  court,  the 
absolute  right  to  file  an  answer  to  the  peti- 
tion therefor,  putting  in  issue  the  matters 
therein  set  up.  and  evidence  to  determine 
the  issues  joined  should  be  heard  before  de- 


1254 


EECEIVERS  §  3A.. 


6  Cur.  Law. 


of  such  an  appointment,  to  appoint  a  temporary  receiver  until  the  day  for  the  hearing 
on  the  rule  to  show  cause,  in  order  to  afford  the  plaintiff  the  necessary  protection.'^ 
A  distinction  is  made  between  real  and  personal  property  and  the  appointment  of  a 
receiver  for  the  latter  in  vacation  and  without  notice  is  voidable  merely."*  The 
owner  of  the  property  alone  is  entitled  to  notice.®*  Creditors  and  third  persons 
are  not  entitled  to  notice,"^  nor  are  they  entitled,  after  the  order  of  appointment  has 
been  made,  to  a  rehearing  or  a  reopening  of  the  case  in  order  to  resist  the  applica- 
tion.*"^ The  law  looks,  so  far  as  third  persons  are  concerned,  to  action  on  the  ap- 
plication first  and  objections  or  complaints  afterwards."^  'A  statute  providing  for 
the  appointment  of  a  receiver  ex  parte,  in  certain  cases  the  burden  is  on  the  applicant 
to  show  that  such  an  exigency  exists,"'  and  when  the  case  is  brought  before  a  court 
of  review,  such  showing  must  affirmatively  appear  upon  the  record.""  The  applica- 
tion or  the  affidavits  supporting  it  must  set  out  the  particular  facts  and  circum- 
stances rendering  the  appointment  of  the  receiver^  and  summary  action^  necessary. 
An  ex  parte  order  appointing  a  receiver  cannot  be  based  on  the  complaint  alone, 
unless  the  latter  is  supported  by  affidavits  which  have  evidentiary  value.*  Verifica- 
tion by  an  attorney  is  generally  sufficient.*  In  Louisiana  the  delay  fixed  by  the 
statute  in  which  the  defendant  is  required  to  show  cause  why  a  receiver  should  not 
be  appointed  is  in  the  interest  of  the  insolvent  and  may  be  waived  by  it.°  One  may 
stipulate  away  his  right  to  a  receiver.^  A  receiver  dying,  a  successor  will  not  be 
appointed  unless  necessary  and  a  proper  showing  is  made.''  Objections  to  the  pro- 
ceedings which  require  the  introduction  of  evidence  to  support  them  have  to  be 
made  on  motion  to  vacate  the  appointment  and  not  by  appeal.*  Where  at  an  inter-' 
locutory  hearing  of  a  petition  for  injunction  and  receiver,  to  which  a  demurrer  has 
been  filed,  the  whole  case  is  heard  together  on  the  petition,  demurrer,  answer,  and 
evidence,  it  is  not  error  to  refuse  to  allow  the  defendant  to  open  and  conclude  the 
argument  on  the  demurrer."  One  recognizing  the  authority  of  a  receiver  cannot 
attack  his  appointment  for  irregularities.'" 


clsion    l3    made.     People    v.    District    Ct.    of 
Denver,    33   Colo.    293,    80   P.    908. 

92.  Ford  V.  Taylor,  137  F'.  149. 

93.  Nutter  v.  Brown  [W.  Va.]  52  S.  B.  88. 
A  receiver  of  personal  property  may  be  ap- 
pointed in  vacation,  without  notice  of  the 
application,  before  service  of  process  in  the 
suit  in  cases  where  to  require  notice  would 
be  unreasonable  or  would  probably  defeat 
the  purpose  for  which  a  receiver  is  neces- 
sary, and  in  cases  of  great  emergency. 
Baltimore  Bargain  House  v.  St.  Clair  [W. 
Va.]    52  S.   E.   660. 

94.  Act  No.  159,  p.  312  of  1898  construed. 
Oil  City  Iron  Works  v.  Pelican-  Oil  &  Pipe 
Line  Co.    [La.]    38   So.    987. 

95.  90,  97.  Oil  City  Iron  Works  v.  Pelican 
Oil  &  Pipe  Line  Co.   [La.]   38  So.   987. 

98.  90.  Code  Civ.  Proc.  §  951  construed. 
Benepe-Owenhouse  Co.  v.  Scheidegger,  32 
Mont.   424,   80   P.   1024. 

1.  Baltimore  Bargain  House  v.  St.  Clair 
[W.  Va.]    52   S.  B.  660. 

2.  Larson  v.  AVest,  110  111.  App.  150.  A 
mere  statement  of  opinion  as  to  such  neces- 
sity, even  though  made  under  oath,  will 
not  warrant  a  departure  from  the  general 
rule  requiring  notice.  Id.  Must  set  out  the 
grounds  'which  excuse  failure  to  give  no- 
tice. Baltimore  Bargain  House  V.  St.  Clair 
[W.  Va.]   52  S.  B.  660. 


3.  Code  Civ.  Proc,  §§  951,  3100,  3104,  3320, 
considered.  Benepe-Owenhouse  Co.  v.  Schei- 
degger,  32  Mont.  424,  80  P.  1024.  A  verifica- 
tion upon  "knowledge,  information  and  be- 
lief," under  Code  Civ.  Proc.  §  731,  is  insuffi- 
cient.    Id. 

4.  Under  Civ.  Code  1895,  J  4966,  If  the  at- 
torney for  the  petitioner  makes  a  positive 
affidavit  that  of  his  own  knowledge  the  facts 
alleged  in  the  petition  are  true,  the  verifica- 
tion is  sufficient.  Boston  Mercantile  Co.  v. 
Ould-Carter  Co.,   123  Ga.   458,    51  S.   E.   466. 

5.  Oil  City  Iron  Works  v.  Pelican  Oil  & 
Pipe  Line  Co.  [La.]  38  So.  987. 

6.  Where  plaintiff  filed  a  petition  for  the 
immediate  appointment  of  a  receiver,  and 
subsequently  stipulated  that  the  application 
should  not  be  urged  and  that  no  receiver 
should  be  appointed,  held  he  was  not  pre- 
cluded from  obtaining  a  receiver  after  a 
hearing  of  the  cause  on  the  merits  of  his 
bill.     Baker  v.   Sterling   [Ala.]    39   So.   775. 

7.  Mere  fact  of  death  of  former  receiver 
is  Insufficient.  DeLeonis  v.  Walsh  [Cal  1  82 
P.  1047.     But  see  4  C.  L.  p.  1243,  n.  71. 

8.  Oil  City  Iron  Works  v.  Pelican  Oil  & 
Pipe  Line  Co.    [La.]   38  So.  987. 

9.  Boston  Mercantile  Co.  v.  Ould-Carter 
Co.,  123  Ga.  458,  51  S.  E.  466. 

10.  Nutter  v.  Brown  [W.  Va.]   52  S.  E.   88. 
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The  cOTirt  need  not  render  iwo  distinct  judgments,  the  first  recognizing  the 
necessity  for  the  appointment,  and  the  second  making  the  appointment,  but  the  two 
orders  must  be  read  together  as  constituting  one  judgmeut,^^  and  the  time  for 
taking  an  appeal  runs  from  the  order  appointing  the  receiver.^^  The  decree  of  ap- 
pointment must  be  based  on  findings  of  fact.^°  Both  an  order  of  appointment" 
and  an  order  refusing  to  appoint  a  receiver^"  are  appealable,  hence,  mandamus  will 
not  lie  to  compel  the  vacation  of  such  order.^"  One  who  is  interested  in  lands  sought 
to  be  foreclosed,  and  who  is  a  party  to  the  suit  in  which  such  foreclosure  is  sought, 
may  appeal  from  an  order  appointing  a  receiver  in  such  suit.^'  In  Louisiana  it  is  no 
ground  for  dismissing  an  appeal  taken  by  a  third  person  that  the  order  or  judgment 
was  under  a  confession  of  judgment  by  the  defendant.^* 

Bonds. — ^Where  a  receiver  is  appointed,  the  complainant  should,  in  the  absence 
of  a  special  showing,  be  required  to  give  a  bond  to  the  adverse  party,^"  but  a  failure  to 
require  such  a  bond  is  not  reversible  error,  the  appointment  being  proper.^"  An 
irregularity  in  the  bond  cannot  be  taken  advantage  of  collaterally^^  and  may  be  cor- 
rected nunc  pro  tunc.''^ 

(  §  2)  B.  Who  may  he  appointed}^ — Neither  a  clerk  of  the  court^*  nor  an 
attorney  or  other  person  interested  in  the  action''^  is  eligible. 

(§  2)  G.  Tenure  of  receiver.'^ — It  is  not  essential  that  the  decree  limit  the 
term  of  the  receivership.^"  The  possession  of  a  receiver  pendente  lite  terminates 
upon  the  confirmation  of  the  judicial  sale.^'  Where  there  are  numerous  creditors, 
the  mere  payment  of  the  claim  of  the  creditors  securing  the  appointment  will  not 
dispose  of  the  receiver's  right  to  the  property  for  the  benefit  of  the  other  creditors.''? 
In  the  absence  of  bad  faith  the  fact  that  the  receiver  continued  the  business  at  a 
loss  does  not  call  for  his  removal.'"  A  corporate  stockholder  securing  the  appoint- 
ment of  a  receiver  for  the  corporation  cannot  complain  of  the  receiver's  manner  of 
conducting  the  corporate  business  when  the  creditors  do  not  complain  and  no  injury 
or  loss  will  result  to  the  company  or  stockholders.'^  Where  a  receiver  has  accounted 
for  all  the  property  of  the  estate  and  has  reduced  it  to  cash,  there  is  no  occasion 
for  tis  removal  for  misconduct  and  the  appointment  of  another.'* 


11,  13.  Oil  City  Ironworks  v.  Pelican  Oil 
&  Pipe  Line  Co.  [La.]  38  So.  987. 

13.  Jones  v.  Weir   [Pa.]    62  A.   643. 

14.  Pontiac,  etc.,  B.  Co.  v.  Oakland  Cir- 
cuit Judg-e  [Mich.]  12  Det.  Leg.  N.  711,  105 
N  W.  745.  Where  subject-matter  was  per- 
sonal property.  Baltimore  Bargain  House 
V.  St.  Clair  [W.  Va.]  52  S.  E.  660.  Contra. 
See  4  C.  L.  1243,  n.  75. 

15.  Receiver  for  estate  of  decedent. 
Floor's  Bx'r  v.  Floor,  27  Ky.  L.  R.  894,  87 
S  W.  272.  Under  Const.  §  9,  art.  5,  an  order 
or  decision  of  a  district  court  or  Judge. 
Chemung  Min.  Co.  v.  Hanley  [Idaho]  81  P. 
619 

16.  Pontiac,  etc.,  R.  Co.  v.  Oakland  Cir- 
cuit Judge  [Mich.]  12  Det.  Leg.  N.  711,  105 
N    W     745. 

'l7      Ruprecht  v.  HenricI,  113  111.  App.  398. 

18.  Act  No.  159,  p.  312  of  1898,  construed. 
Oil  City  Iron  Works  v.  Pelican  Oil  &  Pipe 
Line  Co.    [La.]    38   So.    987.  „^    ^„      . 

19,  20.     Walker   v.   Kersten,    115    111.    App. 
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ai.     Boynton  v.  Sprague,  100  App.  Div.  443, 

91   N    T.    S.    839. 

as  Under  Code  Civ.  Proc.  §  723,  the  court 
may    a:mend    nUnc    pro    tunc   a    provision    of 


the  order  of  appointment  requiring  the  re- 
ceiver to  file  the  bond  with  a  certain  officer, 
another  officer  being  Intended  and  the  bond 
being  actually  filed  with  him.  Boynton  v. 
Sprague,    100  App.   Div.   443,   91   N.   T.   S.   839. 

23.     See    4    C.    L.    1243. 

a4.     White  V.   Britton    [S.  C]   51  S.   E.   547. 

25.  Kirby's  Dig.  §  6355.  Cook  V.  Martin 
[Ark.]   87  S.  W.  625. 

36.  See  4  C.  L.   1243. 

37.  Receiver  for  property  mortgaged  by 
husband  and  wife.  De  Barrera  v.  Frost 
[Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  593,  88 
S.  W.  476. 

38.  Larsen  v.  U.  S.  Mortg.  &  Trust  Co., 
104  App.  Div.  76,  93  N.  T.  S.  610.  Where  a 
receiver  of  a  railroad  pendente  lite  con- 
tinued in  possession  of  the  property  after 
confirmation  of  a  foreclosure  sale,  held  in- 
dividually liable  for  tort  committed  by  a 
servant  in  operating  the  road  during  such 
continuance  in  possession.     Id. 

20.  So  held  as  to  a  receiver  appointed 
under  a  judgment  sequestrating  all  the  in- 
solvent's property  and  requiring  the  receiver 
to  distribute  the  proceeds  thereof  to  tlie 
creditors.  Offer  was  not  to  pay  the  claim 
of    the    creditor    securing    the    receivership 
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-  An  order  discharging  a  receiver  being  entered  in  vacation,  the  court  has  jurisdic- 
tion at  the  following  regular  term  to  set  aside  the  order  and  retain  the  receiver.** 

§  3.  Title  and  rights  in  and  possession  of  the  property.  A.  Title  in  gener- 
al.^^ — A  receiver  is  merely  a,  custodian  for  those  who  may  be  found  entitled  to  the 
property.  He  is  entitled  to  possession  but  his  appointment  extinguishes  no  titles."' 
He  talces  no  title  to  the  property*^  and  his  possession  is  that  of  the  court  appointing 
him.*^  When  a  corporation  is  voluntarily  dissolved  and  a  receiver  appointed  the 
corporate  property  vests  in  him.'*  No  action  can  be  brought  which  will  interfere 
with  the  receiver's  custody  or  control  of  the  property  unless  he  be  made  a  party  there- 
to.*» 

A  simple  discharge  of  a  receiver  of  a  dissolved  corporation  does  not  divest  him 
of  the  property  of  the  corporation  which  vested  in  him  on  his  appointment.*" 

(§3)  B.  Bights  as  between  receivers,  claimants,  or  lienors."- — As  before  stated 
the  appointment  of  a  receiver  in  no  way  affects  the  title  to  the  property/^  the 
status  of  the  property  and  all  interests  and  liens  thereon  being  preserved  as  of  the 
date  of  the  appointment,**  the  receiver's  rights  being  similar  to  those  of  a  levying 
creditor.**  Where  there  is  a  controversy  between  a  foreign  receiver  and  an  attach- 
ing creditor  who  resides  in  the  state  where  the  attachment  proceeding  is  instituted, 
the  courts  of  the  latter  state  will  protect  its  own  citizen.*'  Failure  to  intervene 
in  the  receivership  proceedings  does  not  preclude  the  lienor  from  subsequently 
maintaining  a  separate  suit  to  enforce  his  lien,*'  though  while  the  property  is  in 
the  possession  of  the  receiver  the  right  to  enforce  existing  liens  thereon  is  suspend- 
ed,*' unless  the  permission  of  the  appointing  court  is  obtained  ;**  though  it  should  be 


but  to  pay  the  amount  thereof  into  court. 
Raymond  v.  Security  Trust  &  Life  Ins.  Co., 
101  App.   Div.   646,  91  N.  T.   S.   1041. 

SO,  31,  32.  Jordan  v.  Electrical  Supply 
Co.    [Iowa]    105   N.   W.    160. 

33.  Heardon  v.  White  [Tex.  Civ.  App.]  87 
S.   W.   365. 

34.  See  4  C.  L..  1244.  See,  also,  Abate- 
ment and  Revival,  5  C.  L.  1. 

35.  Polk  V.  Johnson  [Ind.  Apjp".]  76  N.  B. 
634;    Dow   v.   Nealis,    93    N.   T.    S.    379. 

36.  Dow  V.  Nealis,  93  N.  T.  S.  379. 

37.  Polk  V.  Johnson  [Ind.  App.]  76  N. 
E.  634.  See  infra,  subdivision  C.  Dow  v. 
Nealis,   93  N.  T.  S.  379. 

38.  Michel  v.  Betz,  108  App.  Div.  241,  95 
N.  T.   S.   844. 

39.  A  receiver  in  actual  possession  of 
the  property  of  a  traction  company  is  a 
necessary  party  to  a  proceeding  to  compel 
it  to  accept  a  certain  fare  in  exchange  for 
carriage.  Chicago  City  R.  Co.  v.  People,  116 
111.   App.    633. 

40.  Michel  v.  Betz,  108  App.  Div.  241,  95 
N.  T.  S.  844.  Held  a  necessary  party  to  a 
suit  by  a  stockholder  to  compel  a  director 
who  purchased  the  property  at  foreclosure 
sale  to  account.     Id. 

41.  See    4    C.    L.    1244. 

42.  See    ante    subd.    A,    this    section. 

43.  Commonwealth  Roofing  Co.  v.  North 
American  Trust  Co.  [C.  C.  A.]  135  P.  984. 
Attachment  liens.  Beardslee  v.  Ingraham, 
106  App.  Div.  506,  94  N.  T.  S.  937.  Lien  of 
steamship  company  for  freight,  on  money 
remitted  by  consignee  to  receiver  of  con- 
signor. Michigan  S.  S.  Co.  v.  Thornton  [C. 
C.  A.]  136  P.  134.  Right  of  pledgee  to  re- 
cover possession  of  stock  certificates  agreed 


to  be  assigned  as  collateral  security  for  a 
loan.  Kirkpatrick  v.  Eastern  Milling  & 
Export  Co.  [C.  C.  A.]  137  F'.  387,  modifying 
135  P.  146.  As  against  the  receiver  of  a 
consignee  a  consignor  of  merchandise  is 
entitled  to  recover  the  same  where  it  was 
i  sent  to  be  sold  on  commission.  Williamson 
&  Co.  V.  Prairie  Queen  Milling  Co.,  Ill  111. 
App.  373.  A  seller  of  goods  if  he  acts 
promptly  may  rescind  a  fraudulent  sale  and 
recover  the  goods  or  the  proceeds  thereof 
in  the  hands  of  the  buyer's  receiver.  Seeley 
V.  Seeley-Howe-Le  Van  Co.  [Iowa]  105  N.  W. 
380.  An  assignment  of  claims  against  an 
insurance  company  for  loss  sustained  made 
by  a  solvent  corporation  to  a  creditor,  who 
took  the  same  as  a  bona  fide  purchaser, 
there  being  no  intention  to  give  him  a  pref- 
erence, held  valid  against  a  receiver  of  the 
corporation  subsequently  appointed.  Voss  v. 
Smith,  110  App.  Div.  104,  97  N.  T.  S.  3.  Re- 
ceiver in  foreclosure  held  not  bound  by  an 
oral  agreement  between  the  mortgagor  and 
the  tenant  of  the  premises.  Dow  v.  Nealis, 
93   N.   T.   S.   379. 

44.  Duplex  Printing  Press  Co.  v.  Clipper 
Pub.  Co.   [Pa.]   62  A.  841. 

45.  Choctaw  Coal  &  Min.  Co.  v.  Williams- 
Echols  Dry   Goods   Co.    [Ark.]    87    S.    W.    632. 

48.  Cameron  &  Co.  v.  Jones  [Tex.  Civ. 
App.]    90  S.  W.   1129. 

47.  Under  Pub.  St.  N.  H.  1901,  c.  141,  con- 
tractor held  entitled  to  attach  property  to 
secure  mechanic's  lien  after  expiration  of 
statutory  period.  Commonwealth  Roofing 
Co.  V.  North  American  Trust  Co  [CCA] 
135  P.  984. 

48.  Beardslee  v.  Ingraham,  106  App  Div. 
506,  94  N.  T.  S.  937. 
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remembered  that,  even  while  the  property  is  under  the  control  of  the  chancellor,  un- 
less relief  is  prayed  for  promptly  the  progress  of  the  estate  may  have  so  developed 
that  an  equitable  estoppel  will  have  arisen.*"  If  a  lienor  attempts  to  proceed  with- 
out obtaining  the  leave  or  direction  of  the  court,  he  is  guilty  of  a  contempt,^"  and  no 
title  to  the  property  can  be  acquired  even  though  the  execution  were  enforced  by 
a  sale."  The  receivership  proceeding  does  not  prevent  the  foreclosure  of  a  mort- 
gage on  the  property,  but  if  foreclosure  becomes  necessary  the  mortgagee  can  file  a 
cross  bill  for  foreclosure  in  the  receivership  suit,  and  an  independent  foreclosure 
suit  may  be  consolidated  with  such  suit.^^  In  Minnesota,  where  a  duly  cerHfied 
copy  of  an,  order  appointing  a  receiver  of  an  insolvent  is  filed  in  the  office  qf  the 
register  of  deeds,  it  is  notice  of  the  fact  of  the  receivership  to  all  parties  who  there- 
after deal  with  lands  of  the  insolvent  situated  in  the  county.^^ 

(§3)  G.  Possession  and  restitution.^*— A  receiver  is  an  officer  of  the  court 
appointing  him,'^  his  possession  being  deemed  that  of  the  court,^°  and  any  un- 
authorized attempt  to  interfere  therewith  constitutes  a  contempt  of  court.^'  Un- 
less inequitable,  a  receiver  is  entitled  to  possession  of  property  of  the  insolvent 
though  there  is  a  prior  attachment  lien  thereon.'^  Where  the  receiver  obtains 
possession  of  property  not  belonging  to  the  insolvent,  the  owner  not  being  indebted 
to  the  insolvent,  it  should  be  returned  to  him  without  expense,^"  and  the  owner 
presenting  a  claim  therefor,  the  receiver  shoiald  file  an  affidavit  stating  whether 
or  not  the  petitioner  is  indebted  to  the  insolvent.""  Under  a  statute  authorizing 
a  reconveyance  by  the  receiver  when  the  insolvent's  debts  have  been  paid  or  "pro- 
vided for,"  a  mere  extension  of  the  time  of  payment  is  insufficient  to  authorize  recon- 
veyance."^ 

§  4.  Administration  and  management  of  the  property.  A.  Authority  and 
powers  in  general.^^ — Primarily  the  receiver  represents  the  court,"'  though  in  a 
qualified  sense  he  may  be  said  to  represent  the  insolvent,  his  creditors,  and,  if  a  cor- 
poration, stockholders."*  A  receiver  is  an  officer  or  agent  of  the  court  appoint- 
ing him"'  and  has  only  such  authority  or  powers  as  are  conferred  upon  him  by 


49.  Commonwealth  Roofing  Co.  v.  North 
American    Trust    Co.    [C.    C.    A.]    135    F.    984. 

50,  SI.  Beardslee  v.  Ingraham,  106  App. 
Div.  506,  94  N.  T.  S.  937. 

52.  Cole  V.  Philadelphia  &  B.  R.  Co.,  140 
F.   944. 

53.  Noyes  v.  American  Freehold  Land 
Mortg.  Co.  [Minn.]  105  N.  W.  1126.  Gen. 
St.   1894,   I   4228,   is  a  registry  law.     Id. 

54.  See  4  C.  L,.  1245. 

55.  Ruprecht  v.  Henrici,  113  111.  App.  398; 
McKenzie  v.  Coslett  [Nev.]  80  P.  107.0;  Mc- 
Gregor V.  Third  Nat.  Bank  [Ga.]   53  S.  B.  93. 

56.  Polk  V.  Johnson  [Ind.  App.]  76  N. 
B.  634;  Gunning  v.  Sorg,  113  111.  App.  332; 
Ruprecht  v.   Henrici.   113    111.    App.    398. 

57.  Gunning  v.  Sorg,  113  111.  App.  332; 
Beardslee  v.  Ingraham,  106  App.  Div.  506, 
94  N.  T.  S.  937. 

5S.  Injunction  will  lie  to  restrain  a  sale 
under  the  attachment.  Beardslee  v.  Ingra- 
ham, 106  App.  Div.  506,  94  N.  T.  S.  9  37. 
Such  relief  cannot  be  granted  by  motion  in 
an  action  to  which  the  persons  sought  to 
be  restrained  are  not  parties.  Strickland  v. 
National  Salt  Co.,  105  App.  Div.  640,  94  N.  T. 
S    936 

'59.  Bowker  v.  Haight  &  Freese  Co.,  140  F. 
796  Where  the  receiver  of  a  hotel  building 
was   directed  to  collect  from  the  tenants  in 


possession  or  other  persons  liable  therefor 
all  rents  due,  and  it  did  not  appear  that 
the  plaintiff  company,  the  then  tenant,  was 
at  the  time  it  surrendered  possession  in- 
debted for  rent,  the  receiver  was  liable  for 
money  collected  by  him  "which  was  due 
plaintiff  from  former  guests.  St.  Paul  Hotel 
Co.  V.  Segrave,   48  Misc.   657,  96  N.  Y.  S.   308. 

60.  Bowker  v.  Haight  &  Freese  Co.,  140 
F'.  795. 

61.  P.  Li.  1896,  p.  300,  §  69,  construed. 
Fleming  v.  Fleming  Hotel  Co.  EN.  J.  Eq.] 
61  A.  739.  Held  not  an  abuse  of  receiver's 
discretion  to  refuse  to  adjourn  sale  at  the 
request  of  counsel,  representing  97  per  cent 
of  the  creditors  and  all  the  stockholders, 
on  the  ground  that  an  agreement  had  been 
made  by  a  large  part  of  the  creditors  for 
an    extension    of    the    time    of    payment.     Id. 

62.  See  4  C.  L.  1245. 

63.  Chicago  City  R.  Co.  v.  People,  116  111. 
App.   633. 

64.  McGregor  v.  Third  Nat.  Bank  [Ga.] 
53   S.  E.   93. 

65.  Polk  v.  Johnson  [Ind.  App.]  76  N.  B. 
634;  Choctaw  Coal  &  Min.  Co.  v.  Williams- 
Echols  Dry  Goods  Co.  [Ark.]  87  S.  W.  632; 
Ruprecht  v.  Henrici,  113  111.  App.  398;  Mc- 
Kenzie V.  Coslett  [Nev.]  80  P.  1070;  Mc- 
Gregor V.  Third  Nat.  Bank  [Ga.]    53  S.  B.  93. 
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such  court/'  and,  except  as  recognized  upon  considerations  of  comity/^  the 
exercise  of  such  powers  is  limited  by  the  jurisdiction  of  the  court/*  The  court 
may  from  time  to  time  give  the  receiver  such  directions  as  will  prevent  a  sacrifice 
of  the  rights  of  the  parties/®  and  it*  is  his  duty  to  yield  prompt  and  uncjuestioned 
obedience  to  all  its  lawful  decrees/"  and  he  must  excuse  any  failure  to  do  so.'^ 
In  the  absence  of  proof  to  the  contrary  the  receiver's  powers  will  be  presumed  to 
be  such  as  are  ordinarily  conferred  on  similar  receivers/''  The  mere  institution 
of  a  suit  to  enjoin  the  enforcement  of  an  order  of  a  Federal  court  directed  to 
its  receiver  does  not  constitute  an  act  of  contempt  against  the  Federal  court/^  though 
it  is  otherwise  if  there  is  an  actual  physical  interference  with  the  execution  of 
such  order.'*  While  a  receiver  is  an  officer  of  the  court,  he  is  also  a  quasi  trustee 
and  occupies  a  fiduciary  relation  towards  the  parties  to  the  action  in  which  he  is 
appointed,  and,  entirely  independent  of  any  question  of  fraud,''  he  will  not  be 
permitted  to  deal  with  or  purchase  the  trust  property  for  his  individual  bene- 
fit or  for  that  of  any  third  party.'*  Where  property  is  placed  in  the  hands  of  a 
receiver  its  administration  should  be  conducted  in  the  same  way  and  the  same  rules 
of  prudence  and  economy  should  be  observed  by  the  receiver  that  obtain  in  the 
management  and  control  of  the  private  interests  of  individuals."  He  may  deposit 
the  funds  of  an  insolvent  estate  coming  into  his  hands  as  such  in  a  bank  of  good 
standing  and  repute.'*  In  determining  the  character  of  the  bank,  that  degree 
of  prudence  and  care  is  exacted  which  is  ordinarily  exercised  by  reasonably  cautious 
men  in  transacting  their  own  business  of  like  importance,"  and  the  same  rule 
obtains  with  reference  to  continuing  the  deposit.*"  That  the  bank  is  a  creditor  of 
the  estate  does  not  render  it  an  illegal  depository  of  the  funds  of  the  estate.*^ 
It  cannot  apply  the  receiver's  funds  on  its  claims  nor  plead  said  claims  as  an  offset 
to  his  demands  for  the  deposit,  at  least  not  in  excess  of  the  amount  previously 
ordered  by  the  court  to  be  paid  thereon.*^  In  some  states  a  receiver  is  by  statute 
required  to  deposit  the  funds  of  the  estate  in  state  banks.*^     A  receiver  in  charge 


66.  Dow  V.  Nealis,  93  N.  T.  S.  379.  Author- 
ity depends  almost  entirely  on  the  purpose 
of  the  appointment  and  the  extent  of  the 
powers  conferred  by  the  decree  of  appoint- 
ment. Duplex  Printing  Press  Co.  v.  Clipper 
Pub.  Co.  [Pa.]  62  A.  841. 

An  order  appointing  one  a  receiver  of 
"all  of  the  copartnership  property  •  •  • 
of  every  description  or  so  much  thereof  as 
may  be  necessary  to  satisfy  plaintiff's 
judgment,"  makes  it  the  duty  of  the  receiver 
to  reduce  to  his  possession  enough  property 
to  pay  the  plaintiff's  claim  as  it  should 
eventually  be  established.  Adams  v.  Elwood, 
104  App.  Div.  138,  93  N.  T.  S.  327. 

67,  68.  Choctaw  Coal  &  Min.  Co.  V.  Wil- 
liams-Echols Dry  Goods  Co.  [Ark.]  87  S. 
W.    632. 

69.  Dupoyster  v.  Clarke  [Ky.]  90  S.  W.  1. 

70.  Lyle  v.  Sarvey  [Va.]  51  S.  B.  228; 
Polk    V.    Johnson    [Ind.    App.]    76    N.    E.    634. 

71.  Persistent  disobedience  of  orders  of 
the  court  and  neglect  to  settle  accounts  for 
three  years  by  a  receiver  of  a  corporation 
held  not  excused  because  at  the  time  the 
receiver  was  engrossed  with  public  duties 
as  state  senator,  and  the  fact  that  the  presi- 
dent and  manager  of  the  company  was  ab- 
sent from  the  state.  Lyle  v.  Sarvey  [Va.] 
51    S.    E.    228. 

72.  Receiver  in  foreclosure  suit.  Dow 
V.    Nealis,    93   N.   T.    S.    379. 


73.  Royal  Trust  Co.  v.  Washburn,  etc.,  R. 
Co.   [C.  C.  A.]   139  F.  865. 

74.  So  held  where  receiver  was  ordered 
to  tear  up  railroad  track  and  his  agents 
and  employes  were  arrested.  Royal  Trust 
Co.  V.  Washburn,  etc.,  R.  Co.  [C.  C.  A.]  139 
F.  865. 

75.  Cook   V.   Martin    [Ark.]    87    S.    W.    625. 

76.  Cook  V.  Martin  [Ark.]  8,7  S.  W.  625. 
Where  a  receiver  in  a  creditors'  suit  pur- 
chased for  his  wife  a  portion  of  the  trust 
property  from  one  who  claimed  under  an 
execution  sale,  whereby  a  title  had  been 
acquired  good  as  against  plaintiffs  In  the 
creditors'  suit,  held  that  the  wife  was  not 
entitled  to  hold  such  property,  though  the 
receiver  had  been  acting  as  counsel  for  the 
judgment  creditor  and  though  the  counsel 
of  plaintiffs  in  the  creditors'  suit  knew  of 
the  title  existing  under  the  execution  and 
refused   to   buy   it  in   for  the   creditors.     Id. 

77.  Drey  v.  Watson   [C.  C.  A.]    138  F.  792. 

78.  79,  80,  81.  State  v.  Corning  State  Sav. 
Bank  [Iowa]  105  N.  W.  159. 

82.  State  V.  Corning  State  Sav.  Bank 
[Iowa]  105  N.  W.  159.  See  Banking  and 
Finance,  5  C.  L.  347. 

S3.  Civ.  Code,  art.  1150,  requiring  all 
moneys  collected  by  syndics,  as  soon  as  the 
same  shall  come  into  their  hands,  to  be  de- 
posited in  a  chartered  bank  of  the  state 
allowing  Interest  on  deposits,   under  a  pen- 
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of  the  property  of  a  corporation  has  no  authority  to  carry  on  the  business  of  the 
corporation  unless  he  be  so  authorized  and  directed  by  the  court.'*  When  deemed 
advisable  the  court  may  order  the  receiver  to  continue  the  business.'"  A  receiver 
of  a  bank  has  no  power  or  authority  to  receive  or  hold  money  for  the  purpose  of 
meeting  obligations  maturing  at  the  bank,'"  and  as  to  funds  that  come  into  his 
possession  as  receiver,  he  has  no  authority  to  appropriate  any  of  them  to  the  pay- 
ment of  obligations  maturing  at  the  bank.'^  While  one  having  an  executory  con- 
tract with  an  insolvent  may  treat  the  same  as  abandoned  upon  the  appointment 
of  a  receiver,"  he  is  entitled  to  a  reasonable  time  before  electing  to  do  so  for 
the  purpose  of  ascertaining  what  may  be  done  by  the  parties  in  interest  or  the 
receiver  with  respect  to  such  contract.'"  Where  a  receiver  declines  to  recognize 
and  enforce  an  assigned  lease  which  is  not  otherwise  enforceable  as  against  him, 
the  court  will  not  generally  interfere  with  his  discretion.'"  A  receiver  not  adopt- 
ing an  executory  contract  the  other  party  is  only  entitled  to  a  just  compensation 
for  the  actual  expenditure  of  labor  and  money  by  him  in  fulfillment  of  his  con- 
tract, subject  to  deduction  of  all  sums  paid  him  thereunder."^  Upon  an  applica- 
tion for  an  order  directing  the  receiver  to  turn  over  certain  property,  collateral 
issues  cannot  be  inquired  into."^  A  judgment  directing  a  receiver  to  pay  over 
certain  moneys  in  his  hands  cannot  be  entered  in  vacation."'  The  propriety  of 
an  order  directing  the  receiver  to  take  charge  of  the  property  can  only  be  inquired 
into  on  appeal  from  the  order."*  Being  a  mere  ajent  of  the  court  the  receiver  has  no 
authority  to  appeal  from  orders  made  by  it  in  the  pending  proceeding  except  as  it 
may  authorize  him  to  do  so."'  He  may,  however,  appeal  in  all  matters  relating  to  his 
official  conduct  or  his  accounts  and  credits."" 

(§4)  B.  Payment  of  claims  against  receiver  or  property." — A  receiver  has 
no  discretion,  speaking  generally,  as  to  the  application  of  funds  which  are  in  his 
hands  by  virtue  of  the  receivership.  He  holds  them  strictly  subject  to  the  order 
of  the  court  to  be  disposed  of  as  the  court  may  direct."'  It  is  for  the  court  ap- 
pointing the  receiver  to  determine  whether  it  has  in  its  possession,  or  the  receiver 


alty  of  20  per  cent  interest  per  annum  on 
the  amount  not  deposited  or  withdrawn, 
is  imperative  and  leaves  no  discretion  in 
the  courts  to  reduce  the  prescribed  rate  of 
interest.  Conery  v.  His  Creditors,  113  La. 
420,  37  So.  14. 

84.  Dalliba    V.    Riggs    [Idaho]    82    P.    107. 

85.  "Where  hotel  corporation  was  hope- 
lessly insolvent  and  during  the  delay  neces- 
sary to  properly  advertise  and  dispose  of 
it  as  a  going  concern  it  was  run  by  the  re- 
ceiver at  a  loss,  held  proper  for  the  court 
not  to  continue  to  manage  the  business. 
Fleming  v.  Fleming  Hotel  Co.  [N.  J.  Eq.] 
61  A.  739.  _ 

8«.     Schlesinger  v.  Schultz,  96  N.  T.  S.  383. 

87.  Note  so  maturing  need  not  be  present- 
ed to  receiver  for  payment.  Schlesinger  v. 
Schultz,  96  N.  Y.  S.  383. 

88.  Building  contract.  Commonwealth 
Roofing  Co.  v.  North  American  Trust  Co.  [C. 
C.  A.]    135  F.   984. 

89.  Building  contract.  Commonwealth 
Roofing  Co.  V.  North  American  Trust  Co.  [C. 
C    A.]   135  F.   984. 

'90.     In   re   Witte,    45    Misc.    336,    90    N.    Y. 

S.  444. 

91.  A  receiver  not  adopting  an  execu- 
tory contract  but  acquiescing  in  its  repudi- 
ation made  a   few  days   before  his   appoint- 


ment, held  damages  for  the  breach  thereof 
would  not  be  allowed.  Tennis  Bros.  Co.  v. 
Wetzel  &  T.  R.  Co.,  140  F.  193,  following 
Griffith  V.  Blackwater  Boom  &  Lumber  Co., 
46  W.  Va.   66,   33   S.   B.    125. 

92.  On  an  application  for  an  order  re- 
quiring receivers  of  an  insolvent  corporation 
to  deliver  certain  certificates  of  the  corpo- 
ration's stock  to  a  pledgee  of  bonds  given  as 
collateral  security  for  a  loan  to  enable  the 
pledgee  to  make  a  tender  of  the  same  to 
the  subscribers  of  an  underwriting  agree- 
ment in  support  of  a  suit  thereon,  the  court 
cannot  consider  any  defenses  which  the  un- 
derwriters may  have.  Kirkpatrick  v.  East- 
ern Milling  &  Export  Co.  [C.  C.  A.]  137  F. 
387,  modifying  135  F.   146. 

93.  Dupoyster  v.  Clarke   [Ky.]   90  S.  "W.   1. 

94.  Cannot  be  considered  in  an  action  for 
a  writ  of  prohibition.  Dupoyster  v.  Clarke 
[Ky.]    90   S.   W.   1. 

95.  Polk  V.  Johnson  [Ind.  App.]  76  N. 
E.  634. 

96.  In  these  cases  he  occupies  the  posi- 
tion of  a  party  to  a  suit.  Polk  v.  Johnson 
[Ind.  App.]  76  N.  E.  634. 

97.  See   4  C.   L.   1247. 

98.  Polk  V.  Johnson  [Ind.  App.]  76  N.  E. 
634. 


12G0 


EECEIVEES  §  4B. 


6   Cur.   Law. 


has  assets  under  his  control,  or  that  he  would  be  entitled  to  control,  for 
settling  the  liabilities  of  claims  not  previously  provided  for,"'  hence,  where  a 
judgment  is  rendered  in  a  state  court  against  a  Federal  receiver,  it  is  proper  to 
certify  the  judgment  to  the  Federal  court  to  be  disposed  of  as  that  court  sees  fit.^ 
A  creditor  may  in  behalf  of  himself  and  other  persons  in  interest  intervene  in  the 
receivership  proceedings  praying  leave  to  effect  a  settlement  with  the.  receiver  of 
a  valid  claim  held  against  the  insolvent,^  and  the  receiver  being  called  upon  to 
show  cause  why  the  offered  settlement  should  not  be  made,  he  becomes  a  party  de- 
fendant to  the  action  and  is  entitled  to  urge  any  defensive  matter  which  the  credi- 
tors or  other  persons  interested  in  the  proper  administration  of  the  affairs  of  the 
insolvent  if  they  had  been  made  parties  defendant,'  and  judgment  being  rendered 
against  him  he  may,  if  dissatisfied  therewith,  sue  out  a  writ  of  error.*  If  he  fails 
to  show  cause,  upon  being  cited  to  do  so,  why  the  proposed  settlement  should 
not  be  authorized,  the  court  may  in  its  discretion  order  him  to  accept  the  terms 
of  the  settlement  offered  in  order  to  avoid  long  and  expensive  litigation.'  In  a 
suit  by  a  receiver  of  an  insolvent  bank  against  a  debtor  of  the  bank,  defendant 
cannot  set  off  a  claim  against  the  bank  acquired  after  the  bank  became  insolvent.* 
In  some  states  claims  for  services  are  preferred.^ 

Debts  created  hy  receiver  and  expenses  of  administration.^ — The  allowance  of 
costs  and  expenses  is  largely  discretionary  with  the  appointing  court,'  and  is  upon 
appeal  treated  as  presumptively  correct.^"  Expenses  incurred  in  the  administra- 
tion of  the  trust  are  payable  out  of  the  fund.^^  Expenses  of  litigation  by  which  the 
fund  is  created  or  preserved  is  chargeable  against  it,^^  but  the  rule  is  otherwise 
where  the  object  of  the  litigation  is  to  diminish  or  destroy  the  fund.^'  Where 
expenditures  are  for  the  benefit  of  all  the  creditors  they  cannot  be  charged  against 
one  individually.^*  Allowances  of  expenses  and  compensation  of  receivers,  either 
as  between  the  receiver  and  the  fund  in  court  and  parties,  or  as  between  party 
and  party,  are  not  discretionary,^'*  and  a  decree  respecting  such  costs  is  appeal- 
able.^°  Such  allowances  of  expenses  and  compensation  may  in  a  proper  case  be 
provisionally  allowed  the  receiver  out  of  the  fund,  and  ultimately  decreed  to  be 
paid  to  the  party  entitled  to  the  fund  by  his  adversary.^^     The  payment  of  broker- 


so,  1.  Heardon  v.  White  [Tex.  Civ.  App.] 
87  S.  W.  365. 

2,  3,  4,  5.  McGregor  v.  Tliird  Nat.  Bank 
[Ga.]    53   S.   E.   93. 

6..  Sclilesinger  v.  Goldberg,  93  N.  T.  S. 
592. 

7.  Where  all  parties  connected  with  the 
management  of  a  corporation  treated  as  a 
nullity  a  resolution  of  stockholders  to  the 
effect  that  certain  stockholders  should  re- 
ceive nothing  for  their  services,  unless  the 
corporation  should  earn  such  sums  over  all 
expenses,  such  stockholders  held  entitled  to 
have  their  claims  for  services  preferred  un- 
der Ballinger's  Ann.  Codes  &  St.  §§  5919- 
6923.  Cors  v.  Ballard  Iron  Works  [Wash.] 
83  P.  900.  Under  Sess.  Laws  1897,  p.  55, 
c.  43,  laborers  are  entitled  to  a  prior  lien 
upon  the  property  of  a  corporation  in  the 
hands  of  a  receiver.  Nisbet  v.  Great  North- 
ern Clay  Co,   [Wash.]   83  P.  15. 

8.  See   4  C.  L.  1247. 

9.  Expenses  of  litigation  beneficial  to 
estate.  Myers  v.  Mutual  Life  Ins.  Co.  [Ind. 
App.]   75  N.   B.   31. 

10.  Myers  v.  Mutual  Life  Ins.  Co.  [Ind. 
App.]   75  N.  E.   31. 


11.  Myers  v.  Mutual  Life  Ins.  Co.  [Ind. 
App.]  75  N.  E.  31.  Where  the  receiver  is 
appointed  at  the  instance  and  for  the  bene- 
fit of  lien  creditors,  and  charged  with  the 
duty  of  operating  the  property  for  their 
advantage,  all  proper  charges,  expenses  and 
liabilities  incurred  incident  to  the  receiver- 
ship are  held  to  be  a  first  charge,  not  only 
upon  the  current  earnings  but  also  the 
corpus  of  the  estate.  People's  Nat.  Bank  v. 
Virginia  Textile  Co.    [Va.]    51   S.   E.   155. 

12.  Myers  v.  Mutual  Life  Ins.  Co  rind 
App.]   75  N.  E.  31. 

13.  Myers  v.  Mutual  Life  Ins.  Co.  [Ind 
App.]  75  N.  E.  31.  Trust  fund  is  not  charge- 
able although  the  result  of  the  litigation 
is  to  establish  a  rule  by  which  similar  claims 
were  expeditiously  settled  without  litiga- 
tion.    Id. 

14.  Mortgagee  of  property  held  not  liable 
for  money  spent  by  receiver  in  preserving 
the  property,  though  the  sale  thereof  did 
not  realize  sufficient  to  pay  the  mortgage 
Cunningham  v.  Alryan  Woolen  Mills  TN  t' 
Eq.]   ei  A.  372.  ' 

15.  Nutter  v.  Brown   [W.  Va.]   52  S    E    83 
10.     Nutter  V.  Brown  [W.  Va.]   52  S.  b!  Ss! 
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age  for  procuring  the  receiver's  bond  is  not  a  lawful  charge  as  an  expense  of  the 
receivership.^'  A  receiver  is  not  guilty  of  wrongdoing,  necessarily,  because  he  in- 
curs expense  in  the  collection  or  conservation  of  a  liability  validly  hypothecated 
by  the  insolvent  as  security  for  a  debt  owing  by  him,  because  he  has  no  reason 
to  expect  such  hypothecation  to  yield  a  surplus  for  the  trust  fund.^°  One  furnish- 
ing money  to  a  receiver  for  gathering  a  crop  planted  by  a  tenant  has  no  lien  on 
other  crops  grown  on  the  leased  premises,  but  the  matter  must  be  settled  by  the 
receiver  and  accounted  for  in  his  settlement  of  accounts.""  Courts  of  equity 
have  the  power  and  authority  to  appoint  receivers  of  property  and  direct  them 
to  care  for,  protect,  and  preserve  the  property,  and  decree  the  charges  and  ex- 
penses therefor  as  prior  and  preferred  liens  to  that  of  all  other  liens,  mortgages  or 
incumbrances  and  to  direct  the  sale  of  the  property  to  pay  the  same;"^  but,  except 
in  the  case  of  a  public  service  corporation,  it  has  no  authority  to  direct  the  receiver 
to  carry  on  the  business  of  the  insolvent  and  charge  the  expenses  of  the  business 
and  operations  as  a  prior  and  preferred  lien  against  property  over  that  of  prior 
recorded  mortgages  and  incumbrances  on  the  same  property.^^  A  decree  directing 
the  payment  of  debts  and  expenses  incurred  by  a  receiver  should  set  forth  specific- 
ally the  amount  of  each  claim  and  the  date  from  which  interest  is  to  be  computed."' 

A  receiver's  certificate''^  does  not  acquire  priority  because  it  fails  to  recite 
the  existence  of  prior  certificates."'  One  whose  right  to  relief  is  based  on  a  re- 
ceiver's certificate  is  in  no  position  to  contest  the  validity  of  such  certificate."" 

Go^insel  fees." — Reasonable"'  fees  for  attorney's  services  rendered  the  receiver"' 
and  not  constituting  a  part  of  his  duties^"  are  proper  items  of  expense  allowable 
to  the  receiver,^^  and  generally  may  be  taxed  as  costs.'"  Where  an  attorney  em- 
ployed by  creditors  recovers  and  turns  over  to  the  receiver  a  part  of  the  trust 
fund,  he  is  entitled  to  a  preferred  claim  on  the  fund  for  the  reasonable  value  of 


Even  though  such  costs  are  provisionally 
allowed  receiver  out  of  the  fund  and  are 
ultimately  decreed  to  be  paid  to  the  party 
entitled    to   the   fund   by   his  adversary.     Id. 

17.  Nutter  v.  Brown  [W.  Va.]   52  S.  B.  88. 

18.  Is  not  a  sum  paid  to  his  surety  under 
Code  Civ.  Proc.  §  3320.  Adams  v.  Blwood, 
104   App.   Div.    138,    93   N.   T.   f3.    327. 

Gilchrist,    121    Wis.    127, 


Mitchell      [Miss.]    38    So. 


19.  Harrigan 
99  N.  W.  909. 

20.  Goodwin    v. 
657. 

31.     Dalliba  v.  Riggs  [Idaho]   82  P.  107. 

22.  Held  to  have  no  authority  to  author- 
ize receiver  in  charge  of  placer  mines  to  car- 
ry on  a  general  mining  business  and  give  ex- 
penses preference.  Dalliba  v.  Riggs  [Idaho] 
82  P.  107.  Where  a  corporation  is  not  engaged 
in  any  public  service  a  court  will  not  author- 
ize the  receiver  appointed  in  foreclosure 
proceedings  to  issue  certificates  of  indebted- 
ness to  raise  money  to  put  its  plant  in  a 
condition  to  run,  and  make  such  certificates 
prior  in  lien  to  the  mortgage.  Wiggins  v. 
Neversink  Light  &  Power  Co.,  93  N.  T.  S.  853. 

23.  People's  Nat.  Bank  v.  Virginia  Textile 
Co.  [Va.]  51  S.  E.  155. 

24.  See  4  C.  L.  1247. 

25  Held  not  to  thereby  acquire  priority 
over  a  former  certificate  for  an  actual  cash 
loan  and  which  was  declared  by  order  of 
court  to  be  a  prior  lien.  Nisbet  v.  Great 
Northern  Clay  Co.    [Wash.]    83  P.   15 

26.  Nisbet  v.  Great  Northern  Clay  Co. 
[Wash.]    83   P.    15. 


27.  See  4  C.  L.  1247. 

28.  Allowances  made  attorney  held  ex- 
cessive. Drey  v.  Watson  [C.  C.  A.]  138  P. 
792. 

29.  Services  rendered  by  an  attorney  who 
successfully  attacked  a  receivership  fund  in 
afterwards  aiding  the  receiver  by  explaining 
the  effect  of  the  court's  decision  to  per- 
sons sent  him  by  the  receiver,  and  advising 
them  to  settle  their  claims  in  accordance 
with  such  decision,  is  not  ground  for  an 
allowance  of  compensation  to  the  attorney 
from  the  receivership  fund.  Myers  v.  Mu- 
tual  Life   Ins.    Co.    [Ind.   App.]    75   N.    B.    31. 

30.  Attorney's  services  constituting  a  part 
of  the  duties  of  the  receiver  the  charge  is 
a  personal  expenditure  and  should  be  borne 
by  the  receiver  individually.  Dalliba  v.  Riggs 
[Idaho]  82  P.  107.  A  receiver  is  not  entitled 
to  allowance  for  fees  paid  attorneys  for 
making  his  reports,  narrating  his  acts,  re- 
ceipts and  expenditures  as  receiver,  and 
prosecuting  claims  against  the  estate  he 
represents  for  his  own  compensation  and 
for  the  allowance  of  such  attorney's  fees. 
Id. 

31.  State  V.  Active  Bldg.  &  Loan  Ass'n  No. 
2,  102  Mo.  App.  675,  77  S.  W.  171. 

32.  Under  Rev.  St.  1899,  §  755.  State  v. 
Active  Bldg.  &  Loan  Ass'n  No.  2,  102  Mo.  App. 
675,  77  S.  W.  171.  So  held  as  to  counsel  fees 
paid  by  a  receiver  pursuant  to  an  order  of 
court.  Adams  v.  Blwood,  104  App.  Div.  138, 
93  N.  T.  S.  327. 
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his  services,  whether  such  fund  is  recovered  before  or  after  the  appointment  of 
the  receiver/'  and  such  claim  need  not  be  presented  to  the  court  for  allowance  by 
the  employing  creditors  or  by  the  attorney.'*  The  allowance  of  fees  incurred  in 
litigation  beneficial  to  the  trust  estate  is  largely  discretionary  with  the  lower 
court,  and  is  upon  appeal  treated  as  presumptively  correct.'*  An  appellate  court 
cannot  reverse  the  trial  court's  action  in  refusing  an  allowance  of  attorney's  fees  to  an 
attorney  who  attacked  the  trust  fund  on  the  ground  of  a  previous  oral  agree- 
ment between  the  trial  judge  and  the  attorney  to  allow  such  fees."  An  order 
supplemental  to  the  judgment  in  an  action  directing  further  proceedings  by  the 
receiver  in  the  collection  of  the  judgment  is  not  a  iinal  order  in  a  special  proceeding 
and  cannot  include  an  extra  allowance  of  fees  in  lieu  of  costs  to  the  attorney  for 
the  receiver.'' 

(§4)  C  Sales  hy  receti;ers."-7-The  court  may  revoke  ex  proprio  motu  an 
order  improvidently  granted,'"  as  for  instance,  where  a  sale  has  been  ordered  to 
be  made  on  a  credit  when  it  should  have  been  for  cash.*"  It  is  erroneous  to  order 
the  sale  of  property  on  credit  to  pay  a  debt  which  is  due  and  exigible.*^  When 
advisable  the  property  may  be  sold  in  bulk.*''  Statutory  provisions  as  to  notice 
must  be  complied  with,*'  and  it  appearing  that  no  higher  suia  could  have  been 
realized,  the  sale  will  not  be  set  aside  because  the  petitioning  creditor  did  not  have 
actual  notice  thereof.**  The  sale  is  made  under  the  direction  of  the  court  as  a 
court  of  equity,  and  it  should  be  presumed  that  the  court  and  its  officers  will  make 
an  honest  effort  to  realize  the  greatest  sum  possible  for  the  assets  of  the  trust.*" 
Mere,  as  distinguished  from  gross,**  inadequacy  of  price  is  insufficient  to  warrant 
a  refusal  to  confirm  the  sale.*'  A  creditor  acting  in  good  faith  and  with  the 
approval  of  the  court  may  purchase  from  a  receiver  his  debtor's  equity  of  redemption 
at  an  agreed  price.*'  A  purchase  by  a  receiver  at  his  own  sale  through  a  third  per- 
son, while  irregular  and  voidable,  is  not  void  nor  subject  to  collateral  attack.*" 
It  is  proper  to  permit  a  purchaser  holding  receiver's  certificates  which  are  prior 
liens  on  the  property  to  turn  them  in  as  part  of  the  purchase  money.*"  A  pur- 
chaser may  by  stipulation  estop  himself  from  off-setting  against  the  purchase 
price  claims  held  by  him  against  the  estate.*"^    The  debtor  has  an  interest  author- 


33,  34.  Butler  v.  Conwell  [Wyo.]  82  P. 
950. 

35,  36.  Myers  v.  Mutual  Life  Ins.  Co.  [Ind. 
App.]    75   N.   B.    31. 

37.  Adams  v.  Elwood,  104  App.  Dlv.  138, 
93  N.  Y.  S.  327. 

38.  See  4  C.  L.  1248. 

39.  40,  41.  Fitzner  v.  Noullet,  114  La.  400, 
38   So.    398. 

4a.  Sale  in  bulk  held  proper  where  the 
assets  of  a  hotel  corporation  consisted  large- 
ly of  household  goods,  a  stock  of  liquors, 
cigars,  etc.,  and  an  unexpired  leasehold,  and 
it  did  not  appear  that  a  greater  sum  would 
have  been  realized  if  the  articles  had  been 
sold  separately.  Fleming  v.  Fleming  Hotel 
Co.   [N.  J.   Eq.]    61  A.   739. 

43.  Where  a  notice  of  a  receiver's  sale 
of  an  interest  in  a  contingent  remainder  was 
not  published  for  the  10  days  required  by 
rule  77  of  the  rules  of  general  practice,  and 
there  was  nothing  in  the  notice  indicating 
what  was  to  be  sold  or  the  extent  of  the 
Interest  of  the  remaindermen,  it  was  insuffi- 
cient.    Rawolle  v.  Kalbfleisch,  94  N.  T.  S.  16. 

44.  Order  of  confirmation  will  not  be  set 


aside.     Nisbet    v.    Great    Northern    Clay    Co. 
[Wash.]   83  P.  15. 

45.  Nisbet  v.  Great  Northern  Clay  Co. 
[Wash.]    83  P.   15. 

46.  Gross  inadequacy  of  price  is  sufficient 
ground  for  setting  aside  a  receiver's  sale. 
Rawolle   v.   Kalbfleisch,    94   N.   T.    S.   16. 

47.  Receiver's  sale  of  assets  appraised 
at  $7,500  for  $6,000  confirmed,  though  on 
the  hearing  a  purchaser  was  tendered  who 
was  then  willing  to  bid  $8,000  and  give  se- 
curity for  the  performance  of  the  offer. 
Fleming  v.  Fleming  Hotel  Co.  [N.  J.  Eq.] 
61  A.   739. 

48.  Pitzele  v.  Cohn,  217  111.  30,  75  N.  B. 
392. 

49.  Groeltz  v.  Cole   [Iowa]   103  N.  W.  977. 

50.  Nisbet  v.  Great  Northern  .Clay  Co. 
[Wash.]    83   P.   15'. 

51.  Where  the  terms  of  sale  are  one-half 
cash  and  one-half  in  thirty  days,  and  the 
purchaser  gives  a  note  for  part  of  the  pur- 
chase price  and  stipulates  therein  that 
claims  were  to  be  paid  out  of  proceeds  in 
receiver's  hands,  he  cannot  claim  in  a  suit 
upon    the    note    that   he    should    be    allowed 
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izing  his  moving  the  court  to  set  aside  the  sale  by  his  receiver,  though  intervening 
the  sale  and  motion  the  property  is  sold  under  a  mortgage  by  him,  where  he  dis- 
putes the  validity  of  such  mortgage  sale."  Title  does  not  pass  until  the  sale  is 
confirmed.^^  A  sale  by  the  receiver  passes  a  good  title  against  the  insolvent  ir- 
respective of  the  purchaser's  status  as  a  creditor  either  with  or  without  notice."' 
The  interest  conveyed""  and  the  property  sold"'  largely  depends  upon  the  decree 
of  sale.  A  receiver's  itemized  inventory  is  admissible  to  show  what  is  included  in 
the  term  "assets"  as  used  in  the  order  of  sale."'  An  order  of  sale  being  reversed 
on  appeal  and  after  the  sale,  the  disposition  of  the  property  held  by  the  purchaser 
and  of  proceeds  of  a  sale  of  a  portion  of  such  property  cannot  be  determined  in 
litigation  to  which  the  insolvent  is  not  a  party."' 

(§4)  B.  Actions  by  and  against  receivers.^^ — Generally,  where  it  is  desited 
that  a  receiver  shall  bring  suit,  application  is  made  to  the  court  of  his  appointment 
setting  out  the  grounds  for  suit,  and  upon  proper  showing  the  court  passes  an 
order  giving  direction  to  the  receiver.*"  The  court,  however,  is  not  bound  as  a 
matter  of  course  to  direct  a  receiver  to  bring  suit  upon  a  claim  in  his  hands  but 
is  invested  with  some  discretion  in  determining  whether  such  a  suit  would  be  profit- 
able to  the  estate  or  not."^  Thus,  if  the  debtor  be  insolvent  the  court  is  not  re- 
quired to  diminish  the  assets  by  the  incurring  of  useless  costs. "^  Ordinarily  the 
receiver  of  a  corporation  is  the  proper  party  to  bring  suit  against  offending  oflB- 
eials,"^  but  when  the  receiver  is  himself  charged  with  having  been  one  of  the  officials 
guilty  of  the  wrongdoing,  an  equitable  proceeding  may  be  maintained  by  the  stock- 
holders, the  receiver  and  corporation  both  being  made  parties  defendant."*    In 


credit  for  claims  which  he  had  against  the 
receiver's  corporation,  and  that  the  plaintiff 
siiould  file  an  account  before  pressing  for 
judgment.  Kidney  v.  Beemer,  27  Pa.  Super 
Ct.  558. 

52.  Hawolle  v.  Kalbfleisch,  95  N.  T.  S.  540. 

53.  Purchaser  held  to  take  subject  to 
judgment  rendered  in  mortgage  foreclosure 
suit  before  confirmation.  Wm.  Cameron  & 
Co    V.  Jones    [Tex.  Civ.  App.]    90  S.   W.   1129. 

54.  Duplex  Printing  Press  Co.  v.  Clipper 
Pub.  Co.  [Pa.]  62  A.  841.  Purchaser  of  ship 
sold  subject  to  maritime  liens,  held  estate 
had  no  interest  in  money  paid  by  purchaser 
to  lien  claimants.  In  re  Red  River  Line 
[La.]  40  So.  250.  An  answer  in  an  action  by 
a  railroad  company  to  remove  a  cloud  on 
its  title  to  a  part  of  its  road  equipment 
and  appurtenances,  which  alleges  that  the 
property  was  placed  in  the  hands  of  a  re- 
ceiver and  sold  by  order  of  court,  that  de- 
fendant became  the  purchaser  at  the  re- 
ceiver's sale  and  that  title  vested  in  him  by 
reason  of  the  sale,  held  sufBcient  as  against 
demurrer.  Harle  v.  Texas  Southern  R.  Co. 
[Tex.  Civ.  App.]  86  S.  W.  1048. 

5,5.  Under  decree  giving  purchasers  title 
free  of  all  claims  and  liens  of  creditors  and 
parties,  held  to  take  free  from  judgments 
of  property  owners  for  damages  for  taking 
of  property  under  the  power  of  eminent 
domain.  Settegast  v.  Houston,  etc.,  R.  Co. 
[Tex.  Civ.  App.]  87  S.  W.  197. 

56.  Sale  of  partnership  property  by  a  re- 
ceiver held  not  to  include  property  not 
inventoried.  Crawford  v.  Stainback  [Ark.]  88 
S  "W  991.  Plaintiff  was  Injured  by  the  neg- 
ligence of  the  servants  of  a  receiver.  Be- 
fore an  action  for  damages  was  commenced 


the  property  of  the  insolvent  was  sold,  the 
.^ale  confirmed,  and  the  receiver  discharged 
by  an  order  directing  him  to  convey  to  the 
purchaser  all  property  of  every  description 
belonging  to  the  corporation.  Including  all 
property  rights,  contracts,  and  choses  in 
action.  After  the  commencement  of  the 
action  the  court  vacated  the  order  of  dis- 
charge pending  the  action.  Held  such  order 
shOTved  that  the  sale  and  confirmation  there- 
of did  not  pass  title  to  an  accident  policy 
held  by  the  receiver  and  hence  a  contract 
by  which  plaintiff  released  the  property  of 
the  corporation  from  liability  for  any  Judg- 
ment against  the  receiver  did  not  preclude 
a  judgment  against  him.  Reardon  v.  White 
[Tex.  Civ.  App.]  87  S.  W.  365. 

57.  Illinois  Steel  Co.  v.  Preble  Mach. 
Works  Co.,  219  111.  403,  76  N.  E.  574,  afg. 
116    111.    App.    268. 

58.  Lutey  v.  Clark  [Mont.]  84  P.  73,  de- 
nying motion  for  a  rehearing,  original  opin- 
ion 31  Mont.  45,  77  P.  305. 

59.  See  4  C.   L.   1249. 

60.  61.  Sterling  Elec.  Co.  v.  Augusta  Tele- 
phone   &   Elec.    Co.    [Ga.]    52    S.    E.    541. 

62.  Sterling  Elec.  Co.  v.  Augusta  Tele- 
phone &  Elec.  Co.  [Ga.]  52  S.  B.  541.  Where 
the  court  ordered  a  receiver  to  bring  "suit 
"if  upon  investigation  it  appears  that  there 
is  a  reasonable  prospect  of  realizing  on 
any  Judgment  that  may  be  obtained,"  it 
will  not  be  reversed  on  appeal  in  the  ab- 
sence of  evidence  showing  what  evidence 
was  before  the  trial  court,  the  solvency  of 
the  debtor,  or  the  probability  of  realizing 
on  a  judgment  if  obtained.     Id. 

63.  Weslosky  v.  Quarterman,  123  Ga.  312, 
51   S.    E.   426. 
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such  a  case  it  is  "unnecessary  to  allege  a  demand'  upon  the  receiver  to  sue.°^  In 
the  absence  of  some  conveyance  or  statute  vesting  the  property  of  the  debtor  in 
the  receiver  he  cannot  sue  in  courts  of  a  foreign  Jurisdiction  upon,  the  order  of  the 
court  which  appointed  him  to  recover  the  property  of  the  debtor/"  and  this  is  true 
though  the  receiver  is  authorized  to  institute  the  suit  in  the  name  of  the  corpora- 
tion;"'' but  where  a  receiver  has  title  to  the  property  he  may,  through  comity,  be 
allowed  to  maintain  a  suit  in  a  foreign  jurisdiction  where  such  course  will  not  con- 
flict with  local  policy  or  the  rights  of  creditors  in  such  Jurisdiction."' 

Where  it  is  sought  to  bring  an  action  against  a  receiver  as  such,  leave  of  the 
court  appointing  the  receiver  must  first  be  obtained.  The  granting  of  such  leave  is 
discretionary  with  the  court.""  The  commencement  of  an  action  against  a  re- 
ceiver without  leave  does  not  affect  the  Jurisdiction  of  the  courf"  but  raises  purely 
a  question  of  contempt.'^  The  court  on  motion  may  set  aside  or  stay  the  proceed- 
ing commenced  without  its  sanction,  but  until  the  court  interferes  the  action  is 
regular.'^  The  complaint  need  not  allege  that  permission  to  sue  the  receiver  has 
been  granted.'^  A  court  will  not  entertain  an  action  to  recover  property  in  the 
possession  of  a  defendant  as  receiver  of  another  court  unless  leave  to  sue  its 
receiver  has  been  obtained  from  that  court,'*  and  the  want  of  power  in  the  Federal 
courts  to  entertain  such  a  suit  is  held  to  be  Jurisdictional.''^  It  is  essential,  how- 
ever, that  the  receiver  be  made  a  party  defendant.'"  The  beneficiaries  of  a  trust  fund 
under  the  control  of  a  receiver  may,  by  permission  of  the  court  to  whom  the  latter 
is  accountable,  maintain  an  action  against  him  to  compel  him  to  perform  his  duty.''' 
The  function  of  an  action  against  a  Federal  receiver  in  his  official  capacity, 
brought  -without  leave  of  the  court  appointing  him,  to  recover  damages  for  an 
alleged  tort  committed  by  him  while  acting  in  such  capacity  is  to  establish  the 
amount  of  the  plaintiff's  claim,  but  in  nowise  to  interfere  with  the  custody,  control, 
and  disposition  by  the  court  of  the  property  involved  in  the  receivership  pro- 
ceedings." Execution  upon  a  Judgment  recovered  in  such  an  action  cannot  be 
enforced  or  legally  issue  against  the  property  in  custodia  legis,'"  and,  consequently, 
the  receiver  as  such  should  not  be  Joined  with  others  against  whom  the  Juugment 
would  constitute  a  personal  liability  to  be  enforced  by  execution  at  law.*"  A 
court  having  property  in  custody  through  its  receiver  may,  in  a  proper  case,  direct 
that  receiver  to  turn  over  the  property  to  the  Federal  court  in  aid  of  the  enforce- 
ment of  its  writ.^^     A  foreign  receiver  appearing  generally  in  an  action  brought 


04.  Weslosky  v.  Quarterman,  123  Ga.  312, 
51  S.  E.  426.  To  allow  such  a  proceeding- 
does  not  bring  about  a  multiplicity  of  suits. 
Id.  Remedy  o(  complainants  is  not  to  apply 
for  the  appointment  of  another  receiver.     Id. 

65.  Weslosky  v.  Quarterman,  123  Ga.  312, 
51  S.  B.  426. 

CO.  Great  Western  Min.  &  Mfg.  Co.  v. 
Harris,  198  U.  S.  561,  49  Law.  Ed.  1163;  Fow- 
ler V.  Osgood  [C.  C.  A.]- 141  F.  20;  Edwards 
V.  National  Window  Glass  Jobbers'  Ass'n, 
139  F.  795;  Leman  v.  MacLennan,  7  Ohio  C.  C. 
(N.   S.)    205. 

«7.  Great  Western  Min.  &  Mfg.  Co.  v. 
Harris,  198  U.  S.  561.  49  Law.  Ed.  1163.  See, 
also,  Leman  v.  MacLennan,  7  Ohio  C.  C.  (N. 
S.)  205. 

68.  See  Edwards  v.  National  Window 
Glass  Jobbers'  Ass'n,  139  F.  795. 

en.  McGree-or  v.  Third  Nat.  Bank  [Ga.] 
53  S.  E.  93.     Where  a  person  claims  the  right 


to  the  possession  of  real  estate  which  ia 
held  by  a  receiver,  it  rests  in  the  discretion 
of  the  appointing  court  to  allow  such  claim- 
ant to  bring  an  independent  action  against 
such  receiver  or  to  compel  him  to  proceed 
against  such  receiver  in  the  action  in  which 
he  was  appointed.  Gunning  v.  Sorg,  113  111. 
App.    332. 

70,  71,  72.  Pruyn  v.  McCreary,  105  App. 
Div.  302,  93  N.  T.  S.  995. 

73.  Hutchinson  v.  Bien,  46  Misc.  302,  93 
N.   Y.   S.    189. 

74,  75.  See  Isom  v.  Rex  Crude  Oil  Co., 
147  Cal.   663,   82  P.   319   and  cases   cited. 

76.  Not  being  made  a  party  defendant, 
court  has  Jurisdiction.  Isom  v.  Rex  Crude 
Oil  Co.,  147  Cal.  663,  82  P.  319. 

77.  Harrlgan  v.  Gilchrist,  121  Wis  127 
99    N.   W.    909.  • 

78.  7»,  80.  Western  New  York  &  P  R  Co 
V.    Penn   Refining   Co.    [C.    C.   A.]    137   F.' 343! 
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by  a  citizen  of  the  state  of  the  forain  to  cancel  a  contract  for  fraud,  the  court 
acquires  jurisdiction,  even  though  the  contract  related  to  lands  in  a  foreign 
country.'^ 

The  general  rules  as  to  continuance  and  postponement  apply.*' 
A  personal  judgment  and  execution  cannot  properly  be  awarded  against  a 
receiver,  but  it  should  be  against  him  in  his  official  capacity  to  be  paid  in  due 
course  of  the  administration  of  his  trust.**    In  some  states  an  affirmative  judg- 
ment on  a  counterclaim  cannot  be  rendered  in  an  action  by  a  receiver.*" 

§  5.  Accounting  hy  receivers.^^ — The  court  may  in  its  discretion  postpone 
all  questions  of  accounting  until  the  filing  of  the  final  account.*'  It  is  proper  in 
order  to  determine  the  amount  and  correctness  of  debts  alleged  to  have  been  in- 
curred by  a  receiver  to  refer  the  same  to  a  commissioner.**  Creditors  who  fail 
to  object  to  the  fee  returned  and  claimed  by  an  auditor  of  the  receiver's  account 
may  be  concluded  from  enjoining  the.  receiver  from  paying  it  though  in  excess 
of  the  legal  fee.*°  A  receiver  stating  that  the.  corporation  is  solvent  but  refusing 
to  account  may  be  held  liable  for  all  indebtedness  proved,""  and,  in  Virginia,  he 
is  not  entitled  in  such  a  case  to  have  his  deposition  considered  at  final  hearing 
for  the  purpose  of  extenuating  his  conduct  and  reducing  his  liability.*^  Confirmar 
tion  of  the  account  concludes  the  receiver  and  creditors  as  to  the  sales,  distribu- 
tion of  the  proceeds,  and  all  items  on  the  account.'^  A  receiver  may  appeal  in 
all  matters  relating  to  his  official  conduct  or  his  accounts  and  credits.^' 

§  6.  Compensation  of  receivers.^* — The  amount  of  the  receiver's  compensation 
is  to  be  determined  by  equitable  and  not  by  legal  principles.'^  It  should  be 
proportionate  to  the  amounts  iavolved"'  and  he  is  entitled  to  commissions  on  the 
total  value  of  the  property  acquired  by*  him  in  endeavoring  to  discharge  his  duty 
in  good  faith,  although  that  property  proves  to  be  more  than  sufficient  to  accomplish 


81.  Isom  V.  Rex  Crude  Oil  Co.,  147  Cal. 
663,  &.2  P.  319.  Held  improper  to  so  order 
where,  after  appeal  from  a  judgment  for 
plaintiff  in  a  suit  to  cancel  a  lease,  and  the 
filing  of  a  supersedeas,  and  the  appointment 
of  a  receiver  to  take  charge  of  the  property, 
plaintiff  brought  a  similar  suit  for  the  same 
relief  in  the  federal  court  in  which  she  re- 
covered a  judgment  by  default  and  the  court 
Issued  a  writ  of  assistance.     Id. 

82.  Code  Civ.  Proc.  §§  421,  1780,  construed. 
Pruyn  v.  IUcCreary,  105  App.  Div.  302,  93 
N.  Y.  S.   995. 

83.  "Where  In  an  action  against  receivers 
counsel  for  defendants  asked  leave  to  file 
a  plea,  setting  up  a  discharge  of  defendants 
as  receivers,  but  stated  that  he  did  not  pro- 
pose to  show  that  the  discharge  occurred 
since  a  former  trial,  there  was  no  abuse  of 
discretion  in  refusing  to  stop  the  trial  and 
wait  for  counsel  to  prepare  the  plea.  Mc- 
Ghee  v.  Cashin  [Ala.]  40  So.  63. 

84.  Malott  v.  Howell,  111  111.  App.  233; 
Malott  V.  Mapes,  111  111.  App.  340. 

85.  So  held  under  Laws  1902.  p.  1539,  c. 
B80  (Municipal  Court  Act),  §  152,  subd.  3. 
Schlesinger   v.    Rachmil,   94   N.   T.    S.    12. 

86.  See  4  C.  L.  1251. 

87.  Where  a  receiver  filed  a  provisional 
account  and  the  court  decreed  a  distribution 
of  the  assets  on  hand  among  the  privileged 
creditors,  reserving  the  right  of  all  creditors 
not  paid  to  demand  of  the  receiver  a  full 
and  complete  account  of  his  administration. 


held  that  all  questions  of  accounting  should 
be  postponed  until  the  filing  of  the  final 
account.  In  re  Red  River  Line  [La.]  40  So. 
250. 

88.  People's  Nat.  Bank  v.  Virginia  Tex- 
tile Co.    [Va.]   51  S.  E.   155. 

89.  McHenry  v.  Finletter,  23  Pa.  Super. 
Ct.    636. 

90.  Where  the  receiver  of  a  corporation 
stated  in  the  pleadings  prepared  by  himself 
as  counsel  and  in  a  letter  to  counsel  for  the 
creditors  that  the  corporation  was  solvent 
but  persistently  disobeyed  orders  of  the  court 
and  neglected  to  settle  his  account  before 
its  commissioners,  a  commissioners'  report 
requiring  him  to  pay  all  the  indebtedness 
proved  against  the  corporation  was  proper. 
Lyle  V.  Sarvey   [Va.]   51  S.   E.  228. 

91.  So  held  where  receiver  of  a  corpora- 
tion neglected,  without  good  cause,  to  settle 
his  accounts  for  three  years.  Va.  Code  1904, 
p.  1778,  §  3362,  construed.  Lyle  v.  Sarvey 
[Va.]   51  S.  E.  228. 

92.  Where  syndic  charged  himself  with 
proceeds  of  sale  as  cash  to  be  distributed, 
held  he  could  not  show  that  he  had  not  col- 
lected the  money.  Conery  v.  His  Creditors, 
113  La.  420,  37  So.  14. 

93.  In  these  cases  he  occupies  the  posi- 
tion of  a  party  to  the  suit.  Polk  v.  Johnson 
[Ind.  App.]   76  N.  E.  634. 

94.  See  4  C.  L.  1251. 

95.  Nutter  v.  Brown   [W.  Va.]   52  S.  E.   88. 

96.  Where   a   receiver   of   property   which 
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the  purposes  of  the  receivership."^  He  is  not  entitled  to  compensation  for  inci- 
dental services  which  the  insolvent  was  under  contract  to  render  free  of  charge.'* 
A  receiver  being  an  officer  of  the  court  appointing  him,  and  being  accountable  to 
it,  any  compensation  to  be  allowed  him  as  costs  on  appeal  must  be  allowed  by 
such  court  and  not  by  the  appellate  court.""  In  New  York  the  court  is  not  prohibited 
from  granting  fees  to  a  receiver  of  a  corporation  in  process  of  dissolution  except 
upon  an  accounting.^  Misconduct  by  a  receiver  will  deprive  the  receiver  of  his 
right  to  compensation,"  but  mere  irregularities  in  his  appointment  acquiesced  in 
by  the  parties  will  not  deprive  him  of  his  compensation,'  nor  the  successful  party 
of  a  decree  over  against  his  adversary  for  the  amount  thereof  when  it  has  been 
allowed  out  of  a  fund  belonging  to  the  party  so  prevailing.*  If  the  receiver  be 
improperly  appointed  the  party  procuring  his  appointment  is  liable  for  his  com- 
pensation.^ The  owner  of  the  property  may  except  to  and  appeal  from  a  judg- 
ment awarding  a  retiring  receiver  a  portion  of  the  fund  and  directing  his  succes- 
sor to  pay  the  same,^  and  on  such  an  appeal  the  receiver's  successor  is  not  a  neces- 
sary party.' 

§  7.  Liabilities  and  actions  on  receivership  honds.^ — A  receiver  is  person- 
ally liable  for  interest  when  he  has  funds  in  his  hands  on  which  he  could  by  proper 
management  have  collected  interest,"  and  where  by  neglect  or  misconduct  he  fails 
to  pay  over  sums  which  came  into  his  hands.^"  A  sale  of  the  receivership  proper- 
ty upon  the  condition  that  the  purchaser  assume  all  liabilities  does  not  bar  the 
continuation  of  suits  against  the  receiver  for  negligent  acts  of  servants,  his  order 
of  discharge  providing  that  it  should  not  prevent  him  from  defending  actions  then 
pending.^^ 

§  8.     Foreign  and  ancillary  receivers}'' — A   Federal  court  has  power,  upon 


sold  for  $271,000  served  for  29  months,  dur- 
ing which  lime  he  did  not  physically  manage 
the  property  and  the  principal  service  ren- 
dered by  him  was  125  days  spent  in  various 
cities,  for  which  he  received  $15  a  day  as 
expenses,  an  allowance  of  $15,000  exclusive 
of  such  expense  allo^wance,  held  sufficient. 
$24,022.84  held  excessive.  Drey  v.  Watson 
rC.   C.  A.]    138   F.   792. 

97.  So  held  where  an  order  appointing  a 
receiver  directed  him  to  reduce  to  his  posses- 
tion  enough  property  to  pay  plaintiff's  claim 
as  it  should  eventually  be  established. 
Adams  v.  Blwood,  104  App.  Div.  138,  93  N. 
T.  S.  327. 

98.  So  held  where  receiver  continued  in- 
solvent's business.  Rosenthal  v.  McGraw  [C. 
C.  A.]  138  F.  721. 

09.  Receiver  appointed  under  Civ.  Prac. 
Act  §  146  (Comp.  Laws  §  3241).  MoKenzie  V. 
Coslett  [Nev.]   80  P.  1070. 

1.  People  V.  Anglo-American  Sav.  &  Loan 
Ass'n,  94  N.  T.  S.  1113.  Where  receiver  was 
only  prevented  from  rendering  a  final  ac- 
count by  the  pendency  of  two  actions  against 
him,  and  the  attorney-general  made  no  re- 
quest for  an  accounting  before  the  payment 
of  the  allowance  and  merely  objected  to  an 
order  making  it,  held  proper  foi>  court  to  al- 
low receiver  commissions  on  money  received 
and  disbursed  by  him  subject  to  inquiry  on 
his  next  accounting.     Id. 

2.  Where  a  receiver  has  failed  to  keep 
correct  accounts,  has  made  overcharges  and 
false  charges,  has  been  reckless  in  expendi- 
tures   and   in    employing   servants,    and    has 


shown  a  general  disregard  for  the  trust  he 
has  assumed,  he  is  not  entitled  to  any  salary 
or  compensation  for.  his  services.  Dalliba  v. 
Riggs  [Idaho]  82  P.  107.  Where  after  object 
of  receivership  was  fulfilled  the  receiver,  by 
agreement  between  himself  and  the  debtor, 
retained  possession  of  the  property  as  re- 
ceiver until  a  debt  owing  him  was  paid, 
held  the  court  would  not  allow  him  any  com- 
pensation. Davis  V.  Atkinson  [Ark.]  87  S. 
W.  432. 

3,  4.     Nutter  v.  Brown  [W.  Va.]  52  S.  E.  88. 

5.  Bank  held  liable  where  directors 
wrongfully  secured  appointment,  all  parties 
acquiescing  therein  for  10  years.  Tabor  v. 
Bank  of  LeadvIUe   [Colo.]   83  P.  1060. 

6.  Owner  is  a  party  to  the  judgment 
though  not  named  therein.  Polk  v.  Johnson 
[Ind.  App.]  76  N.  E.  634. 

7.  Polk  v.  Johnson  [Ind.  App.]  76  N  B 
634. 

8.  See  4  C.  D.  1252.  Liability  of  railroad 
recelTers,  see  Railroads,  6  C.  L.  1194.  Talldl- 
ty  of  bonds,  see  ante,   §  2  A. 

9.  Rosenthal  v.  McGraw  [C.  C.  A  ]  138 
F.   721. 

10.  Rosenthal  v.  McGraw  [C.  C.  A.]  138  F. 
721.  Held  liable  for  interest  on  sums  with- 
held by  him  from  the  time  of  their  receipt 
until  he  paid  the  same  into  court  and 
asked  for  directions  as  to  their  distribution. 
Id. 

11.  Denver  &  R.  G.  R.  Co.  v.  Gunnine-  '!'! 
Colo.  280,  80  P.   727. 

la.     See  2  C.  L.  1480.     Suits  by  and  against 
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exhibition  to  it  of  proceedings  in  a  state  court  wherein  a  receiver  has  been  appointed/* 
to  appoint  an  ancillary  receiver  of  assets  of  an  insolvent  corporation  within  its 
jurisdiction  in  aid  of  a  primary  appointment  by  a  state  court  of  another  state." 


BECEIVING  STOLEIT  GOODS. 


;  1.     Nature    and    Blements;   Other   Crimes 
DlstingulKhed    (1267). 

§  2.     Indictment     and    Prosecution     (1267). 


Indictment     (1267).      Evidence     (1267).      In- 
structions   (1268).     Review    (1268). 


§  1.     Nature  and  Elements;  other  crimes  distinguished.^^ 

§  2.  Indictment  and  prosecution.  Indictment.^^ — An  indictment  in  the  lan- 
guage of  the  statute  is  sufficient.^'  The  property  stolen  must  be  described  with 
as  much  certainty  as  the  circumstances  of  the  case  will  permit  and  must  be  suffi- 
cient to  apprise  defendant  of  the  property  charged  to  have  been  stolen,^'  but  it 
is  not  necessary  to  so  describe  the  property  as  to  identify  it  from  other  property 
of  the  same  class.^°  A  description  of  the  property  as  "two  cases  containing  thirty- 
five  pairs  of  shoes"  charges  defendant  with  receiving  the  shoes  as  well  as  the  cases.'"' 

An  indictment  for  receiving  stolen  goods  knowing  them  to  be  stolen  is  not 
fatally  defective  for  failing  to  charge  the  name  of  the  thief  or  stating  that  his  name 
was  unknown  to  the  grand  jury,^^  nor  is  it  necessary  to  allege  that  the  defendant 
knew  that  they  were  stolen  from  a  particular  person,  and  if  it  contains  such  an 
allegation  it  may  be  disregarded  as  surplusage  and  need  not  be  proven.^"  Where 
the  name  of  the  person  from  whom  defendant  received  the  property  is  known  to, 
or  by  the  exercise  of  reasonable  diligence  could  be  ascertained  by,  the  grand  jury, 
an  indictment  alleging  that  the  name  is  "unknown"  to  the  grand  jury,  is  insuffi- 
cient."* The  fact  that  an  indictment  charged  receiving  a  certain  number  of  ounces 
of  silver,  M'hile  the  proof  showed  the  receipt  of  certain  spoon,  fork,  and  knife  blanks, 
is  no  ground  for  arrest  of  judgment."*  The  buying  or  receiving  of  stolen  property, 
knowing  it  to  have  been  stolen,  implies  a  felonious  intent."' 

Evidence.'''^ — To  convict  of  the  crime  of  receiving  stolen  goods  it  is  necessary 
to  prove  that  defendant  had  knowledge  of  the  fact  that  they  were  stolen  property,"' 
and  any  circumstance  or  fact  which  tends  to  prove  such  guilty  knowledge  is  admis- 
sible"* though  they  may  prove  another  distinct  crime.""     Where  the  facts  and  cir- 


foreign  and  ancillary  receivers,  see  ante  § 
4  D. 

13,  14.  Scaife  v.  Scannon  Inv.  &  Sav.  Ass'n 
[Kan.]    80  P.   957. 

15,  16.     See  4  C.   L.   1253. 

17.  Under  Hev.  St.  1899,  §  1916,  making 
it  a  crime  "to  "buy  or  in  any  way  receive" 
stolen  goods,  etc.,  an  Information  charging 
that  defendant  did  "buy,  have,  receive  and 
take  into  his  possession"  certain  goods, 
knowing  them  to  be  stolen,  does  not  charge 
two  distinct  offenses.  State  v.  Kosby  [Mo.] 
90  S.  "W.  454.  Under  Rev.  St.  1899,  §  1916,  an 
information  following  the  exact  language  of 
the  statute  sufficiently  apprises  defendant 
of  the  cause  and  nature  of  the  accusation 
against  him.  Id.  Where  the  statute  does 
not  make  "intent"  an  element  of  the  crime, 
it  need  not  be  alleged  that  defendant  re- 
ceived the  property  with  intent  to  deprive 
the  owner  thereof.  State  v.  Sakowskl  [Mo.] 
90   S.   W.   435. 

18.  An    Indictment    describing    the    prop- 


erty as  "1,200  cigars,  of  the  value  of  $42," 
is  sufficient.  State  v.  Kosky  [Mo.]  90  S. 
W.  454.  Describing  spoon,  fork,  and  knife 
"blanks"  as  so  many  ounces  of  silver  is  in- 
sufficient.    State  V.  Nelson   [R.  I.]    60  A.  589. 

19.  An  indictment  describing  the  proper- 
ty as  brass  of  a,  certain  value  of  the  per- 
sonal property  of  a,  designated  person  la 
sufficient.  Miller  v.  State  [Ind.]  76  N.  B. 
245. 

20.  State  V.  Sakowski  [Mo.]  90  S.  W.  435. 

21.  Bueohert  v.   State   [Ind.]   76  N.  E.   111. 

22.  State  V.  Sakowski  [Mo.]  90  S.  W.  435. 

23.  McKay  v.  State  [Tex.  Cr.  App.]  90  S. 
W.   653. 

24.  State  v.  Nelson    [R.   I.]    60   A.   589. 

25.  State  V.  Levich   [Iowa]   104  N.  W.   334, 

26.  See    4    C.    L.    1253. 

27.  Code  §  4845.  State  v.  Levich  [Iowa] 
104   N.   W.   334. 

28.  Evidence  of  other  stolen  goods  found 
m    defendant's    possession    at   the    time    and 
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eumstances  attending  the  receipt  of  the  goods  imply  a  guilty  knowledge,  the  question 
of  guilt  is  for  the  jury.^° 

In  an  action  for  receiving  stolen  goods  the  theft  may  be  proved  by  the  testi- 
mony of  the  person  who  stole  it,^^  but  a  confession  by  such  person  made  under  cir- 
cumstances which  would  render  it  inadmissible  as  against  him  under  a  charge  of 
larceny  is  inadmissible.^^  It  is  held  to  be  no  error  to  refuse  to  require  the  per- 
son from  whom  the  goods  were  stolen  to  state  who,  besides  himself,  handled  and 
sold  the  kind  of  property  stolen.^''  In  a  prosecution  for  receiving  stolen  goods, 
where  the  value  is  material,'*  the  market  value  is  the  proper  criterion,'^  but  where 
the  jury  fails  to  fix  the  value  of  the  goods  and  hence  it  cannot  be  entered  as  costs, 
any  error  in  admitting  or  excluding  evidence  bearing  upon  the  value  is  harmless.'* 

Instructions.^'' — The  charge  of  the  court  must  be  relevant  to  the  issues  and 
applicable  to  the  evidence.'*  In  charging  the  necessity  of  a  stealing  the  constit- 
uents of  larceny  need  not  be  technically  set  out.'" 

Review. — In  an  appeal  from  a  conviction  for  receiving  stolen  property,  under 
an  indictment  containing  other  counts,  only  errors  relating  to  the  count  charging 
receipt  of  stolen  goods  will  be  considered.*"  A  prosecution  for  receiving  stolen 
goods  is  barred  by  the  statute  of  limitation  if  not  brought  within  three  years.*^ 

Recitals,  see  latest  topical  index. 

RECOGliriZAM-CES.42 

Under  a  statute  which  prescribes  no  particular  form  for  a  recognizance  it  is 
not  necessary  that  it  be  in  the  precise  language  of  the  statute.*'  A  recognizance, 
though  taken  in  a  court  of  inferior  jurisdiction,  need  not  state  jurisdictional 
facts,  and  at  most  this  is  but  an  irregularity  which  under  the  statutes  of  Kansas 
does  not  invalidate  the  recognizance.**  Where  the  name  of  the  principal  is  prop- 
erly spelled  in  a  recognizance  wherein  he  is  recited  as  appearing  to  enter  into  the 


prior  to  the  receiving  is  admissible.     Buechert 
V.  State   [Ind.]    76  N.  B.   111. 

29.  Evidence  that  defendant  had  received 
other  property  stolen  from  the  same  person 
but  by  another  employe,  which  property  he 
had  concealed,  is  admissible.  State  v. 
Levich    [Iowa]    104   N.    W.    334. 

30.  State  V.  Brown  [N.  J.  Law]  60  A. 
1117. 

31.  Miller  v.   State    [Ind.]    76   N.   B.    245. 

32.  Watson  V.  State  [Tex.  Cr.  App.]  13 
Tex.   Ct.   Rep.   568,    87   S.  W.   1158. 

33.  State  V.  Levich  [Iowa]   104  N.  W.  334. 

34.  Under  Cr.  Code  1896,  §  5052,  the  value 
of  the  goods  is  authorized  to  be  entered  as 
costs  if  the  goods  be  not  returned  and  paid 
to  the  owner.  Moss  v.  State  [Ala.]  39  So. 
830. 

35.  Evidence  of  cost  and  the  retail  price 
is  admissible  as  bearing  upon  the  market 
value.     Moss  v.   State   [Ala.]    39   So.   830.     . 

36.  Moss  V.  State  [Ala.]  39  So.  830.  An 
instruction  that  if  defendant  received  the 
property  from  a  third  person,  not  knowing 
where  he  got  it,  he  is  not  guilty.  Is  errone- 
ous as  he  may  still  know  that  it  was  stolen. 
Id.     Where  the  Indictment  charges  burglary 


and  receiving  stolen  property,  an  instruction 
Ignoring  the  charge  of  burglary  Is  properly 
refused.     Id. 

37.  See  4  C.'L.  1253. 

38.  Where  the  evidence  shows  that  the 
goods  were  received  from  the  thief  it  is  not 
error  to  refuse  to  instruct  as  to  receiving 
goods  from  one  other  than  the  thief 
Buechert  v.  State  [Ind.]  76  N.  E.  Ill  An 
instruction  that  if  defendant  or  hig  wife 
purchased  the  goods  in  good  faith  from  one 
having  possession  thereof  without  knowl- 
edge that  they  were  stolen,  the  defendant 
must  be  acquitted,  is  sufficiently  favorable 
to  defendant.  State  v.  Sakowski  [Mo.]  90 
S.    W^.    435. 

39.  State  v.  Sakowski   [Mo.]   90  S.  W.  435. 

40.  Moss  V.   State   [Ala.]    39   So.   830. 

41.  McKay  v.  State  [Tex.  Cr.  App  1  90 
S.    W.    653. 

42.  See    4   C.  L.    1253. 

43.  It  is  sufficient  if  it  comes  within  the 
terms  of  the  statute.  People  v.  Tidmarsh 
113   111.    App.    153. 

44.  Section  5596,  Gen.  St.  1901.  Lies  v. 
State  [Kan.]  80  P.  949. 
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same,  the  fact  that  his  name  is  improperly  spelled  subsequently  does  not  invalidate 
the  recognizance.*" 

The  principal  must  be  regularly  .called  and  fail  to  appear  as  conditioned 
before  there  can  be  a  legal  forfeiture  of  the  recognizance  declared/'  but  when  there 
has  been  such  a  forfeiture  declared,  it  is  not  then  necessary  to  enter  a  default  as 
to  the  surety.*'  An  order  as  follows:  "And  now  it  is  by  the  court  ordered  that 
recognizance  herein  be  and  is  now  forfeited,"  is  a  sufficient  declaration  of  forfeit- 


ure.' 


Recobdabi;  Recobding  Deeds  and  Mortgages,  see  latest  topical  index. 


KECOBDS  AND  FILES. 


;  1.     What  are  Records  (1209). 

§   2.     Kceplug    and    Custody    (1270). 

§  3.      Publicity  and  Access    (1270). 


§  4.     Proof    of    Records    and    Use    In    evi- 
dence (1371). 

§  5.     Crimes    Relating    to    Records    (1272). 


This  topic  is  confined  to  the  nature  and  characteristics  of  public  records.  The 
form  and  requisites  of  particular  instruments  in  order  to  entitle  them  to  record,*" 
and  the  doctrine  of  notice,'"  are  treated  elsewhere,  as  is  also  the  restoration  of  lost 
records."^ 

§  1.  What  are  records.'^'' — A  public  record  is  a  written  memorial  drawn  up, 
under  authority  of  law,  by  a  proper  public  officer  and  designed  to  remain  as  a 
memorial  or  permanent  evidence  of  the  matters  to  which  it  relates.'^  Documents 
and  papers  prepared  by  a  private  party  may  become  public  records  upon  being  filed 
in  a  public  office.'*  A  copy  of  a  judgment  being  recorded  upon  the.  minutes  of 
the  court  is  a  part  of  the  records  of  the  court  if  certified  to  by  the  clerk  of  the  court,'" 
or  if  the  minutes  are  signed  by  the  judge  at  the  conclusion  of  the  term  as  required 
by  statute ;'"  and  the  fact  that  the  clerk's  certificate  is  attached  to  the  minute  entry 
does  not  make  that  entry  any  less  a  record  entry.''  It  is  the  duty  of  officials  having 
authority  to  record  documents  or  to  make  entries  in  the  records  of  which  they  have 
custody,  in  the  course  of  their  official  duty,  to  note  on  such  records  the  date  upon 
which  they  record  such  instruments  or  make  such  entries,  which  notes  become  part  of 
such  record,'*  and  the  dates  specified  therein  are  to  be  talsen  as  prima  facie  correct.'® 


45,  46,  47,  48.  People  v.  Tidmarsh,  113  111. 
App.   153. 

49.  See  Notice  and  Record  of  Title 
(deeds  and  real  estate  mortg-ages),  6  C.  L. 
814;  Wills,  4  C.  I*  1863;  Chattel  Mortgages, 
5  C.  L.  574;  Sales,  4  C.  L.  1318. 

50.  See  Notice  and  Record  of  Title,  6  C. 
L.  814. 

51.  See  Restoring  Instruments  and  Rec- 
ords,  4  C.   L.  1294. 

52.  See  4  C.  L.  1254. 

53.  See  20  Am.  &  Eng.  Bncy.  of  Law,  474. 
Death  certificate  is  a  public  record.  Nation- 
al Council  of  the  Knights  &  Ladies  of  Se- 
curity V.  O'Brien,  112  111.  App.  40.  Report 
of  a  commissioner  appointed  to  supply  the 
burned  records  under  the  Act  of  1882  held  of 
no  weight,  the  court  not  having  confirmed  it 
or  ordered  the  deed  recorded.  Alley  v.  Alley 
[Ky.]  91  S.  "W.  291.  Entry  of  improperly 
acknowledged    deed     is    void.     Simmons    v. 


Hewitt  [Tex.  Civ.  App.]  87  S.  W.  188.  V. 
S.  305  provides  that  the  state  auditor  shall 
require  all  bills  presented  to  him  for  allow- 
ance to  be  fully  itemized  and  accompanied 
as  far  as  possible  with  vouchers  which  shall 
be  kept  in  his  ofllce.  Held  that  the  term 
"bill"  includes  all  claims  and  accounts  which 
by  law  may  be  presented  to  the  auditor  for 
alloTvance,  and  the  term  "vouchers"  includes 
all  books,  papers,  receipts  and  receipted 
bills  and  documents  which  serve  to  prove 
the  truth  of  the  claims  and  accounts  pre- 
sented. Clement  v.  Graham  [Vt.]  63  A.  146. 
See  Notice  and  Record  of  Title,  6  C.  L.  814; 
Wills,  4  C.  L.  1863;  Chattel  Mortgages,  6  C. 
L.    574;   Sales,    4  C.  L.    1318. 

54.  Under  V.  S.  305,  bills  against  the  state 
and  vouchers  accompanying  the  same  on  be- 
ing filed  in  the  auditor's  ofllce  become  pub- 
lic documents.  Clement  v.  Graham  [Vt.] 
63  A.   146. 
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Stenographic  reports  and  minutes  of  proceedings  before  a  grand  jury  are  not  official 
statements  which  in  themselves  constitute  proof  of  the  facts  reported,  but  are  merely 
memoranda  to  refresh  the  recollection.*" 

An  injunction  will  lie  to  prevent  the  erroneous  placing  of  one's  picture  in  a 
rogues'  gallery."^ 

§  2.  Keeping  and  custody.^^ — The  law  presumes  that  all  officers  intrusted 
with  the  custody  of  public  files  and  records  will  perform  their  official  duty  by  keep- 
ing them  safely  in  their  offices."^  Statutes  requiring  probated  wills  to  be  filed 
and  remain  in  the  office  of  the  clerk  of  the  court  are  frequently  construed  as  being 
for  the  benefit  of  the  heirs  and  devisees  of  the  testator,"*  and  when  so  construed  a 
violation  of  the  statute  is  immaterial  so  far  as  third  persons  are  concerned."^  If 
a  Judge  acts  corruptly  and  falsifies  his  record  he  is  answerable  both  civilly  and 
criminally.""  The  liability  of  a  register  of  deeds  for  negligently  permitting  the 
wrongful  cancellation  of  a  recorded  mortgage  is  one  of  indemnity,"^  and  hence  the 
measure  of  damages  cannot  exceed  the  amount  due  on  the  mortgage  at  the  date 
of  the  entry  of  satisfaction."*  One  participating  in  the  wrong  cannot  recover  dam- 
ages from  the  officer."'  A  court  has  the  inherent  power  to  correct  its  records  at 
any  time.'"  In  the  absence  of  statutory  provisions  a  court  has  the  exclusive  right 
to  keep  its  records  free  from  immaterial  or  improper  matter.'^ 

§  3.  Publicity  and  access.''^ — At  common  law  and  under  the  statutes  of  most 
states,  when  not  detrimental  to  the  public  interests,'^  all  interested  parties'*  have 
the  right  to  inspect  the  public  records.''  The  right  must,  however,  be  exercised 
by  each  individual  in  a  reasonable  and  orderly  manner,  at  reasonable  hours  and 
times,  and  with  due  regard  to  the  official  rights  of  the  officer  in  charge  and  to 
the  performance  by  him  of  his  official  duties  and  to  the  reasonable  exercise  by  the 


B5,  56,  57,  58,  59.  Mansfield  v.  Johnson 
[Fla.]    40   So.   196. 

60.  Havenor  v.  State,  125  Wis.  444,  104 
N.  W.    116. 

61.  Itzkovitch  V.  "Whitaker  [La.]  39  So. 
499;  Sohulman  v.  Whitaker  [La.]  39  So.  737. 
See  contra,  Molineux  v.  Collins,  177  N.  T. 
396,    69  N.   E.   727. 

62.  See    4   C.  L.    1255. 

63.  Clement    v.    Graham    [Vt.]    63    A.    146. 

64.  65.  Pasch.  Dig.  art.  1236,  so  construed. 
Hymer  v.  Holyfleld  [Tex.  Civ.  App.]  13 
Tex.  Ct.  Rep.  201,  87   S.  W.   722. 

66.  Justice  of  the  peace.  Reddish  v. 
Sha-w,  111  111.  App.   337. 

67.  Suit  on  bond.  Damages  must  be 
shown.  State  v.  Green  [Mo.  App.]  90  S.  "W. 
403. 

68.  Suit  on  bond.  State  v.  Green  [Mo. 
App.]   90  S.  W.  403. 

69.  State  V.  Green  [Mo.  App.]  90  S.  W. 
403. 

70.  See    Judgments,    6   C.    L.    214,    227. 

71.  The  court  of  appeals  has  no  power  to 
review  an  order  of  a  county  court  denying 
a  motion  of  a  board  of  supervisors  to  set 
aside  a  presentment  of  the  grand  jury  cen- 
suring them  for  their  neglect  in  the  keeping 
of  the  records  of  the  minutes  of  their  pro- 
ceedings. Appellate  Division  had  affirmed 
order.  In  re  Jones,  181  N.  T.  389,  74  N.  E. 
226. 

72.  See    4    C.    L.    1256. 


73.  One  accused  of  crime  is  not  entitled 
to  inspect  before  trial  the  records  o(  the 
grand  Jury  relating  to  testimony  given  by 
him  before  such  body  concerning  the 
transaction  Involved  upon  the  trial  in  order 
to  enable  him  to  prepare  for  trial,  and  to  lay 
the  foundation  for  the  impeachment  of  wit- 
nesses who  may  testify  differently  on  trial 
than  when  before  the  grand  jury.  Havenor 
V.  State,  125  Wis.  444,  104  N.  W.  116.  Laws 
1903,  p.  136,  e.  90,  providing  for  a.  reporter 
for  grand  Juries,  does  not  remove  the  ob- 
ligation of  secrecy  concerning  grand  Jury 
proceedings  or  authorize  inspection  thereof 
as  a  public  record  by  a  member  of  the 
public  and  their  use  as  evidence  upon  the 
trial  of  causes.     Id. 

74.  A  citizen  and  taxpayer  of  the  state 
desiring  to  examine  bills  and  vouchers  on 
file  in  the  office  of  the  state  auditor  for  the 
purpose  of  ascertaining  alleged  irregulari-  ' 
ties  in  the  allowance  and  payment  of  claims 
against  the  state,  in  order  that  reforms  may 
be  inaugurated,  has  sufficient  interest  to  en- 
title him  to  such  inspection  as  a  matter  of 
right.     Clement   v.    Graham    [Vt.]    63   A.    146. 

75.  Clement  v.  Graham  [Vt.]  63  A.  146! 
V.  S.  320,  as  amended  by  Laws  1904,  p.  25^ 
No.  21,  providing  for  an  inspection  of  claims 
and  vouchers  in  auditor's  office  by  commit- 
tee on  claims  of  the  general  assembly  does 
not  alter  rule.  Id.  Under  a  statute  provid- 
ing that  the  records  shall  always  be  open  to 
the   public    generally,    any    persons    or    firm 
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rest  of  the  public  of  the  same  co-ordinate  rights.'"  The  officer  in  charge  of  such 
records  is  not  entitled  to  a  fee  for  permitting  the  examination  thereof."  Man- 
damus lies  to  compel  permission  to  examine  and  inspect  public  records,"  even  though 
they  are  in  an  office  forming  a  part  of  the  executive  department  of  the  govern- 
ment^ The  complaint  is  sufficient  if  it  shows  the  official  character  of  the  de- 
fendant and  his  duty  to  keep  the  records.*"  It  need  not  allege  that  the  ofiicer 
has  or  had  the  records  in  his  possession*^  or  that  the  records  are  public  ones.'* 

§  4.  Proof  of  records  and  use  in  evidence.^^ — The  contents  of  a  public  record 
may  be  proved  by  a  certified  copy,**  the  production  of  the  original  being  dispensed 
with  on  account  of  the  inconvenience  which  would  result  from  the  frequent  removal 
of  public  documents,*^  and  consequently  the  absence  of  the  original  affords  no 
presumption  of  fraud.*"  The  custodian  of  a  record,  having  authority  to  certify 
a  transcript  thereof,  has  authority  to  specify  in  his  certificate  the  particular  record 
from  which  the  transcript  is  taken,  -and  such  certificate  is  at  least  prima  facie  evi- 
dence of  the  facts  certified.*' 

Public  records  legal  in  form  and  substance  are  competent  evidence  of  the  facts 
recorded,**  but  a  record  void  as  such  may  be  admissible  to  prove  facts  other  than 
those  recorded.*'  The  record  of  a  court""  or  quasi  judicial  body"'^  imports  verity 
and  cannot  be  questioned  collaterally,  nor  can  it  be  contradicted,  impeached, 
varied  or  explained  by  evidence  dehors  the  record."^  If  the  record  does  not  state 
the  truth,  application  should  be  made  to  the  trial  court  to  correct  the  record,"' 
for  when  it  is  once  made  up  it  is  conclusive  upon  all  parties  until  altered  or  set 
aside  by  a  court  of  competent  jurisdiction,  and  all  questions  relating  to  the  time 
when  it  was  in  fact  made,  or  in  regard  to  the  authority  on  which  it  was  made,  or 
in  respect  to  the  truthfulness  of  its  recitals,  must  be  settled  by  reference  to  the 


-who  may  be  engragred  in  compiling  abMtract 
books  have  the  continuous  right,  by  them- 
selves or  their  agents,  to  inspect  and  malte 
abstracts  from  any  and  all  public  records. 
State  V.  McMillan  [Fla.]    38  So.  666. 

76.  State    V.    McMillan    [Fla.]    38    So.    666. 

77.  Where  inspection  and  exti'acting  is 
done  by  the  parties  themselves  or  by  their 
agents  or  assistants,  without  any  service 
or  assistance  of  the  official  in  charge  or  his 
deputies  other  than  their  general  super- 
vision and  watchfulness,  such  officer  is  not 
entitled  to  any  fees  or  compensation  for 
such  inspection  and  extracting.  Clerk  of 
court.     State   v.    McMillan    [Fla.]    38    So.    666. 

78.  Vouchers  in  state  auditor's  office. 
Clement  v.  Graham  [Vt.]  63  A.  146.  Relief 
granted  citizen  taxpayer  who  had  no  ade- 
quate renaedy  at  law.     Id. 

79.  Vouchers  in  state  auditor's  office. 
Clement  v.  Graham   [Vt.]   63  A.  146. 

80.  Clement    v.    Graham    [Vt.]    63    A.    146. 

81.  Law  presumes  that  he  will  perform 
his  duty.  Clement  v.  Graham  [Vt.]  63  A. 
146. 

82.  Clement    V.    Graham    [Vt.]    63    A.    146. 

83.  See  4  C.  L..   1256.     See,  also.   Evidence, 

5  C.    L.    1301. 

84.  Mansfield  v.  Johnson  [Fla.]  40  So.  196: 
Clement  V.  Graliam  [Vt.]  63  A.  146.  Death 
certificate.     National  Council  of  the  Knights 

6  Ladies  of  Security  v.  O'Brien,  112  111.  App. 
40.     A  certified  copy  of  a  chattel  mortgage 


is  competent  to  show  how  the  mortgage 
read  when  entered  and  recorded.  Kimball 
Co.  V.  Piper,  111  III.  App.  82.  So  held  as 
regards  copy  of  certified  entry  of  judgment 
on  minutes  of  court.  Mansfield  v.  Johnson 
[Fla.]  40  So.  196.  Copy  of  original  execu- 
tion returned  to  court  from  which  it  issued. 
Id. 

85.  Clement  v.  Graham  [Vt.]  63  A.  146; 
Mansfield  v.  Johnson   [Fla.]   40  So.  196. 

88.     Clement    v.    Graham    [Vt.]    63    A. '  146. 

87.  Mansfield  v.  Johnson  [Fla.]  40  So.  196. 

88.  See    Evidence,    5    C.    U    1349. 

89.  Void  deed  record  held  evidence  that 
a  deed  alleged  to  be  lost  was  made.  Sim- 
mons v.  Hewitt  [Tex.  Civ.  App.]  87  S.  W. 
188. 

90.  Cannot  be  questioned  on  habeas  cor- 
pus.    Hanley    v.    State    [Fla.]     39    So.    149. 

91.  The  record  of  a  board  of  county  com- 
missioners. Brooks  V.  Morgan  [Ind.  App.]  76 
N.    E.    331. 

92.  Record  of  Justice  of  the  peace.  Red- 
dish V.  Shaw,  111  III.  App.  337.  Entries 
required  to  be  made  in  the  record  proper  of 
a  trial  cannot  be  contradicted  by  the  bill 
of  exceptions.  Hanlej'  v.  State  [Fla.]  39 
So.  149. 

Records  cannot  be  modified  or  changed 
by  parol  evidence  where  no  such  relief  is 
sought  by  the  pleadings.  Weisiger  v.  Mills 
[Ky.]    91  S.  W.   689. 

93.  Hanley  v.   State    [Fla.]    39    So.   149. 
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record  alone.'*  Statutory  records  are  prima  facie  evidence  of  the  contents  of  the 
instrument.^^ 

A  record  having  been  destroyed  parol  evidence  is  admissible  to  show  its  con- 
tents.*^  Where  the  record  of  a  suit  is  destroyed  it  will  be  presumed  that  the  record 
contained  evidence  justifying  the  judgment."''  A  clerk's  certificate  on  a  will  is 
sufficient  to  show  recordation  of  will,  the  records  having  been  destroyed.'* 

§  5.  Crimes  relating  to  records?^ — If  a  judge  acts  corruptly  and  falsifies  his 
record  he  is  answerable  both  civilly  and  criminally.^"" 

Redemption;   Rb-exchakgb,  see  latest  topical  Index. 

KEFEBENCB. 


§  1.  Definitions  and  Distinctions,  Master 
and  Keferee,  Referee  and  Umpire  or  Arbi- 
trator  (1272). 

§  2.     Occasion  tor  Reference    (1272). 

§  3.  Time  and  Stage  of  Proceedings 
(127S). 

§  4.  Motion  and  Order  for  Reference,  and 
Stipulations  or  Consents  on  Voluntary  Ref- 
erence   (1273). 

§  5.  Selection  and  Qualifications  of  tiie 
Referee;  His  Oath  and  Induction  into  Office 
(1274). 

§  6.  General  Scope  of  Reference  and  Fovr- 
ers  of  Referees  or  Masters   (1274). 


§  7. .  Appearance  Before  Referee,  Hearing 
and  Adjournments,  Trial  and  Practice  Tlierew 
on    (1274). 

§  8.  The  Report,  Its  Form,  Requisites  and 
Contents,    and    Return    and    Filing     (1275). 

§  9.  Revision  of  Report  Before  the  Court. 
Objections  and  Exceptions    (1275). 

§  10.  Decree  or  Judgment  on  the  Report; 
■Confirmation  or  Overruling,  Recommittal  or 
Additional  Findings,  Modification,  Conformi- 
ty of  Jndgment  'With  Report  (1277). 

§   11.     Appellate  Review   (1278). 

§  12.  Compensation,  Fees,  and  Costs 
(1278). 


§  1.  Definitions  and,  distinctions,  master  and  referee,  referee  and  umpire  or 
arbitrator? — The  reference  here  meant  is  the  Code  analogue  of  the  reference  to  a 
master  in  chancery''  and  the  reference  to  state  an  account  allowed  in  actions  at  law. 
Eeferees  and  references  so  called  are  provided  by  statute  in  certain  proceedings^ 
and  in  bankruptcy.*  Under  the  Indiana  Code  a  reference  to  one,  by  agreement, 
to  examine  into  all  the  issues,  take  evidence  thereon  and  report  his  findings  of  fact 
and  the  evidence  heard  by  him  and  his  rulings  thereon,  is  a  reference  to  a  master 
commissioner.^ 

§  2.     Occasion  for  reference.^ — Eeferences  under  special  statutes  are  governed 


94.  Reddish   v.   Shaw,    111   111.   App.    337. 

95.  When  the  original  will  is  lost  and  a 
certified  copy  of  the  record  of  said  will  in 
a  foreign  jurisdiction  is  offered  in  evidence, 
and  it  further  appears  that  said  original 
record  contains  a  marginal  item  and  that 
a,  part  of  said  marginal  item  as  recorded 
was  below  the  signature  of  the  testator,  the 
presumption  is  that  said  record  is  a,  true 
copy  and  a,  true  reproduction  in  form  of  the 
will  as  originally  signed  by  said  testator, 
and  unless  this  presumption  is  overcome  by 
evidence,  such  will  Is  by  reason  of  said 
marginal  item,  invalid  in  Ohio  to  pass  title 
to  property  in  Ohio.  Hosier  v.  Haines,  7 
Ohio  C.   C.    (N.  S.)    261. 

98.  On  a  plea  of  res  judicata,  the  plead- 
ings in  the  former  cause  being  destroyed 
and  the  issues  involved  not  appearing  in  the 
entry  of  judgment,  parol  evidence  is  ad- 
missible to  show  such  issues.  Holford  v. 
James  [C.  C.  A.]  136  P.  B53,  afg.  [Ind.  T.] 
76   S.   W.    261. 

97.     Judgment    awarding    dower,    held    it 


would  be  presumed  that  husband  was  dead, 
and  that  widow  had  a  claim  to  unassigned 
dower.  Bloom  v.  Sawyer  [Ky.]  89  S  W. 
204. 

98.  Hymer  v.  Holyfleld  [Tex.  Civ.  App.] 
13  Tex.  Ct.  Rep.   201,  87  S.  W.  722. 

99.  See  4  C.  L..   1257. 

100.  Justice  of  the  peace.  Reddish  v. 
Shaw,    111    111.    App.    337. 

1.  See    4    C.    L.    1257. 

2.  See  Masters  and  Commissioners,  6  C. 
L.  607.  Arbitrators  are  sometimes  called 
"referees."  See  Arbitration  and  Award  5  C 
U    250. 

3.  For  reference  In  particular  proceed- 
ings see  such  topics  as  Garnishment,  5  C. 
L.  1574;  Supplementary  Proceedings,  4  C.  L. 
1591;  Estates  of  Decedents,  5  C.  L.  1183; 
Divorce,  5  C.  L..   1026,  etc. 

4.  See    Bankruptcy,     5    C.    Li.    367. 

5.  Under  Burns'  Ann.  St.  1901,  5  1462,  et 
seq.,  and  not  to  a  referee  under  §§  566-567. 
St.  Joseph  Mfg.  Co.  V.  Hubbard  [Ind  App  1 
75  N.  B.    17. 
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by  the  terms  thereof  and  the  code  reference  analogous  to  that  in  chancery  is  gov- 
erned by  principles  similar  to  those  of  chancery.'  In  chancery  the  order  is  discre- 
tionary and  not  appealable.'  A  reference  is  generally  authorized  when  the  examina- 
tion of  a  long  account  is  necessary."  In  actions  by  attorneys  against  clients  the 
trend  of  the  decisions  is  against  ordering  a  reference,  and  one  should  only  be  or- 
dered in  cases  where  it  is  apparent  that  from  the  complicated  nature  of  the  issues 
it  is  "practically  impossible"  for  a  jury  to  determine  them.^" 

§  3.  Time  and  stage  of  proceedings.^'^ — A  reference  cannot  be  ordered  until 
the  cause  is  ready  for  a  hearing.^^  Where  an  accounting  is  made  the  basis  of  the 
demand,  complainant  must  make  out  his  case  and  prove  the  charges  of  his  bill 
showing  that  he  has  the  right  to  demand  an  account,^^  and  an  interlocutory  judg- 
ment providing  for  an  accounting  must  be  entered.^*  The  premature  entry  of  an 
order  of  reference  is  harmless  where  no  account  is  taken  thereunder.^" 

§  4.  Motion  and  order  for  reference,  and  stipulations  or  consents  on  voluntary 
reference}^ — Jurisdiction  to  order  a  reference  cannot  be  conferred  by  consent  of 
parties.'-'  No  special  notice  of  an  order  of  reference  is  necessary  in  an  equity 
case.^'  A  motion  for  a  continuance  being  denied  and  the  court  giving  complainant 
his  election  to  proceed  to  trial  or  consent  to  a  reference,  a  consent  to  a  reference  is 
not  made  under  duress.'"  One  appearing  before  a  referee  without  objection  can- 
not complain  that  the  reference  was  made  without  his  consent.^"  Under  the 
Code  of  Alaska  an  order  of  reference  need  not  require  that  the  witnesses  who 
testify  before  the  referee  shall  read  over  and  subscribe  their  testimony.^'  An  ob- 
jection to  the  form  of  the  order  should  be  taken  at  the  time  of  the  introduction 
of  evidence.^"  The  parties  having  consented  to  the  reference  and  proceeded  there- 
with, the  order  therefor  may  be  entered  nunc  pro  tunc,  the  first  order  being  void  be- 
cause of  the  disqualification  of  the  justice  making  it.^^ 


6.  See   4  C.   L.   1258. 

7.  Compare  Masters  and  Commissioners, 
6  C.  L.   607. 

8.  Lockwood  V.  Locliwood  [S.  C]  53  S.  K 
87.  See  Masters  and  Commissioners,  6  C. 
L.    607. 

9.  Properly  referred  wliere  case  stated 
cause  of  action  on  contract  and  trial  in- 
volved examination  of  account  of  several 
hundred  items.  Starin  v.  Fonda,  107  App. 
Div.    539,    95  N.   T.    S.   379. 

10.  HofE  V.  Keid  &  Co.,  110  App.  Div.  95, 
97  N.  T.  S.  107.  Reference  denied  where 
only  two  items  were  disputed.  Id.  Con- 
troversy about  propriety  of  consolidating 
several  causes  of  action  held  not  to  take 
case  out  of  general  rule.  Moyer  v.  Nellis- 
ton,  96  N.  T.   S.    485. 

11.  See  4  C.  L.   1259. 

12.  Reference  refused  where  several  de- 
fendants had  not  been  served  nor  appeared, 
and  case  was  not  dismissed  as  to  them, 
and  no  replication  had  been  filed  to  answers 
filed.     Macfarlane  v.  Hills    [Fla.]    39  So.    994. 

13.  Reager's  Adm'r  v.  Chappelear  [Va.] 
51   S.    E.    170. 

14.  Gibson  v.  Widman,  106  App.  Div.  388, 
94    N.   Y.    S.    593. 

15.  Reager's  Adm'r  V.  Chappelear  [Va.] 
51    S.    B.    170. 

10.     See    4    C.    L,.    1259. 

17.     Parties   to   an   action   cannot   by   con- 


sent confer  upon  a  justice  of  the  appellate 
division  jurisdiction  to  hold  a  special  term 
for  the  hearing  of  motions  and  to  enter  an 
order  of  reference  on  a  motion  there  pend- 
ing. Owasco  Lake  Cemetery  v.  Teller,  96  N. 
T.  S.   985. 

.  18.  Lockwood  v.  Lockwood  [S.  C]  53  S. 
E.  87.  Where  calendar  No.  2  is  being  called 
at  intervals  during  the  trial  of  cases  on 
calendar  No.  1,  on  motion  in  open  court 
after  trial  of  a  case  on  calendar  No.  1  an 
order  of  reference  may  be  made  in  a,  case 
on  calendar  No.  2  without  further  notice, 
one  counsel  of  record  being  in  court  and  the 
other  not  being  present  and  having  no  no- 
tice of  the  motion.  Brookshire  v.  Farmers' 
Alliance  Bxch.,  71  S.  C.  451,  51  S.  E.  442. 
See  Masters  and  Commissioners,  6  C.  Li. 
607. 

19.  Copper  River  Min.  Co.  v.  McClellan 
[C.   C.    A.]    138    F.    333. 

20.  Gulf  Lumber  Co.  v.  Walsh  [Fla.]  38 
So.  831. 

21.  Copper  River  Min.  Co.  v.  McClellan 
[C.  C.  A.]   138  F.  333. 

22.  Objection  that  ,order  did  not  requirs 
witnesses  to  read  and  subscribe  testimony. 
Copper  River  Min.  Co.  v.  McClellan  [C.  C. 
A.]    138  F.    333. 

23.  Where  the  referee  had  been  previous- 
ly agreed  upon  between  the  parties  and  they 
had  gone  to  trial  before  him   and  his   decl- 
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§  5.  Seflection'and  qualifications  of  the  referee;  his  oath  and  induction  into 
office.  Removals  and  substitutions.^^ — A  referee  may  be  removed  for  discussing 
facts  of  case  with  a  witness  in  the  absence  of  coUnsel.^^  Within  the  meaning  of 
statutory  provisions  the  resignation  of  a  referee  is  a  "refusal  to  serve."^° 

§  6.  General  scope  of  reference  and  powers  of  referees  or  masters." — Where 
the  principal  issues  presented  are  questions  of  law  not  involving  or  involved  in  an 
accounting,  th,e  court  should  merely  refer  the  taking  of  any  necessary  account/' 
but  where  the  primary  purpose  of  the  action  is  accounting  and  the  account  is  a 
long  one,  the  court  has  authority  to  refer  the  whole  case  and  submit  to  the  referee 
all  incidental  questions  of  law  arising  therein,^"  and  this  rule  applies  to  suits  in 
equity.'"  The  powers  of  the  referee  are  limited  by  the  order  of  appointment.'^ 
A  cause  being  referred  without  any  conditions  or  limitations  a  referee  has  full 
power  to  decide  all  questions  arising  both  of  law  and  fact.'^ 

A  referee  has  power  to  act  outside  the  county  where  sits  the  court  appointing 
him,''  and  by  appearing  before  the  referee  one  may  become  estopped  to  question 
this  power.'*  The  referee  may  exercise  this  power  where  to  do  so  will  greatly 
expedite  the  taking  of  evidence."  A  referee  has  power  to  employ  a  bailifE  when 
necessary  for  the  preservation  of  many,  some  of  them  valuable,  exhibits. '° 

§  7.  Appearance  before  referee,  hearing  and  adjournments,  trial  and  practice 
thereon.^'' — A  party  is  entitled  to  notice  of  the  hearing.'*  As  a  general  rule  an 
auditor  or  referee  is  authorized  to  allow  amendments  to  pleadings."*     A  party 


sion  had  been  rendered  on  the  assumption 
by  the  parties  that  the  order  of  reference 
■was  valid.  Code  Civ.  Proc.  §§  721-724,  con- 
strued. Owasco  Lake  Cemetery  v.  Teller,  96 
N.   T.   S.   985. 

24.  See    4    C.    L.    1259. 

25.  Smith  v.  Dunn,  91  App.  Div.  200,  86 
N.  Y.  S.    307. 

26.  Within  the  meaning  of  Code  Civ. 
Proc.  §  1011,  requiring  the  court  to  appoint 
another  referee  where  the  referee  named 
in  the  stipulation  refuses  to  serve.  Brook- 
lyn Heights  R.  Co.  v.  Brooklyn  City  R.  Co., 
105   App.   Div.    88,   93   N.  T.   S.    849. 

27.  See   4   C.   L.    1259. 

38.  Under  Rev.  St.  1898,  §  2864.  Winne- 
bago County  V.  Dodge  County,  125  Wis.  42, 
103  N.  W.  255. 

29.  Under  Rev.  St.  1898,  §  2864.  Winne- 
bago County  V.  Dodge  County,  125  Wis.  42, 
103  N.   W.   255. 

30.  Winnebago  County  v.  Dodge  County, 
125   Wis.    42,    103    N.    W.    256. 

31.  Referee  appointed  to  report  the  facts 
in  a  suit  on  a  contract  for  the  sale  of  land 
to  recover  the  unpaid  purchase  price  held 
justified  in  reporting  what  portion  of  the 
price  was  still  due.  Dunn  v.  Stowers  tVa.  ] 
51  S.  B.  366.  Where  a  referee  is  appointed 
to  hear,  try  and  determine  the  issues  raised 
by  the  pleadings  in  a  certain  case,  he  has 
no  power  to  review  preliminary  order  deny- 
ing defendant's  motion  to  dismiss  the  com- 
plaint because  of  the  refusal  of  plaintiff's 
attorney  to  testify  as  an  adverse  witness. 
Eastern  R.  Co.  v.  Tuteur  [Wis.]  105  N.  W. 
1067.  Royalties  upon  any  device  found  to 
come  within  a  contract  of  sale  held  withir 
the  scope  of  a  reference  to  an  auditor  to 
state   the  account  under  a   decree   declaring 


in  general  terms  the  right  of  complainant  to 
royalties  upon  all  devices  manufactured  by 
defendant  and  embodying  the  inventions 
made  in  the  contract,  although  the  bill  and 
decree  specifically  mentioned  but  a  single 
decree.  Eclipse  Bicycle  Co.  v.  Farrow,  26 
S.  Ct.  150,  rvg.  24  App.  D.  C.  311. 

32.  Piscataquis  Sav.  Bank  v.  Herrick 
[Me.]    62  A.   214. 

33.  Winnebago  County  v.  Dodge  County, 
125  Wis.  42,   103  N.  W.  265. 

34.  Where  upon  agreement  of  counsel  an 
order  is  made  by  tlie  circuit  court  referring 
a  cause  to  a  praoticing  attornev  for  trial 
as  referee,  and  the  parties  appear  before  such 
referee  and  take  testimony  in  a  county 
other  than  the  one  in  which  the  cause  is 
pending,  one  of  such  parties  cannot  after- 
wards be  heard  to  complain  that  the  refer- 
ence was  not  made  with  his  consent  or 
that  the  referee  was  without  authority  to 
hear  and  determine  the  cause  in  the  coun- 
ty where  the  testimony  was  taken.  Gulf 
Lumber    Co.    v.    Walsh    [Fla.]     38    So.    831. 

35.  Where  the  reference  involved  the  in- 
spection of  numbers  of  exhibits,  including 
books,  correspondence  files,  and  machinery 
not  situated  in  the  county  where  the  referee 
was  appointed  and  resided,  it  was  proper 
for  the  referee  to  hold  sittings  at  the  place 
where  the  evidence  was  located.  W^inne- 
bago  County  v.  Dodge  County,  125  Wis  42, 
103   N.    W.    255. 

36.  Winnebago  County  v.  Dodge  County 
125  Wis.   42,   103  N.  W.  265. 

37.  See   4  C.  L.   1259. 

38.  See  4  C.  L.  1259,  n.  59.  Held  not 
necessary  to  give  notice  of  the  hearing  to 
an  infant  not  a  party  to  the  action.  Jewett 
V.  Schmidt,  108  App.  Div.  322,  95  N.  T.  S.  631. 
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may,  after  the  hearing  has  been  concluded,  but  before  the  auditor  has  made  his  rC' 
port,  so  amend  his  pleadings  as  to  make  the  same  conform  to  the  evidence  ad- 
mitted on  the  hearing  without  objection,  but  he  cannot,  as  matter  of  right,  then 
insist  upon  being  afforded  an  opportunity  to  offer  evidence  to  sustain  an  amendment 
which  introduces  new  and  distinct  issues  of  fact.*"  In  Alabama  it  is  the  statutory 
duty  of  a  register  to  allow  the  introduction  of  viva  voce  testimony  without  previous 
notice.*^  The  rulings  of  the  referee  on  the  admissibility  of  evidence  will  be  settled 
on  the  hearing  of  his  report.*^  Where  a  referee  overrules  an  objection  to  'the 
•admission  of  evidence,  and  the  evidence  is  received  subject  to  a  motion  to  strike 
it  out,  the  evidence  remains  in  the  case,  unless  a  motion  to  strike  it  out  is  made, 
and  the  referee  has  no  right,  after  the  case  has  been  tried  and  submitted,  to  con- 
clude on  his  own  motion  to  strike  the  evidence  on  the  ground  that  it  is  subject  to 
the  objection  originally  made  against  it.*^  If  insufficient  time  to  take  all  the  evi- 
dence is  allowed  by  the  order  of  the  court  an  application  for  further  time  must 
be  made  before  the  expiration  of  the  time  fixed  in  the  order.**  A  reference  being 
ordered  upon  consent  and  proceeding  without  objection,  any  constitutional  right 
of  the  parties  to  trial  by  jury  is  waived.*^  A  mistake  of  counsel  may  warrant 
the  reopening  of  the  hearing.*" 

§  8.  The  report,  its  form,  requisites  and  contents,  and  return  and  filing." — 
The  report  must  comply  with  statutory  requirements.  Failing  to  do  so  it  is  in- 
effectual.*' In  New  York  the  report  must  state  separately  the  facts  found  and  the 
conclusions  of  law.*'  A  temporary  removal  of  the  report  from  the  clerk's  office 
will  not  destroy  the  effect  of  a  filing.'"' 

§  9.  Revision  of  report  hefore  the  court.  Ohjections  and  exceptions.^^ — Ex- 
ceptions should  go  to  what  the  auditor  reported,  not  to  what  he  did  not  report."^ 
If  an  auditor's  report  fails  to  find  all  the  facts  or  to  cover  all  the  issues,  advantage 
should  be  taken  by  motion  to  recommit.^'  An  objection  to  a  portion  of  the  evi- 
dence on  which  an  auditor  has  based  his  conclusion  cannot  be  taken  as  a  matter  of 
right  except  by  motion  to  recommit  the  report  to  the  auditor  before  the  trial."* 
One  cannot  except  to  a  mere  statement  in  the  rfeport.°°     In  .view  of  the  complicated 


39.  So  held  under  Civ.  Code  1895,  §  4583. 
First  State  Bank  v.  Avera,  123  Ga.  598,  61 
S.   E.   665. 

40.  First  State  Bank  v.  Avera,  123  Ga. 
598,    51    S.    B.    665. 

41.  So  held  under  Code  1896,  §  743,  subd. 
3.     Brady  v.    Brady    [Ala.]    39    So.    237. 

4a.  Court  will  not  determine  the  materi- 
ality of  evidence  on  an  application  for  in- 
structions to  the  commissioner.  State  v. 
Standard  Oil  Co.    [Mo.]   91  S.   W.  1062. 

43.  Gottlieb  v.  Dole,  109  App.  Div.  583,  96 
N.    T.    S.    329. 

44.  Copper  River  Min.  Co.  v.  McClellan 
[C.    C.   A.]    138   F.    333. 

45.  Brooklyn  Heights  R.  Co.  v.  Brook- 
lyn City  R.  Co.,  105  App.  Div.  88,  93  N.  Y. 
S    849.  . 

46.  Mistake  of  counsel  in  presuming  that 
disputed  item  in  account  was  admitted  held 
sufficient  to  warrant  reopening  of  hearing 
and  the  aUowance  of  proof  of  such  item. 
Gottlieb  V.  Dole,  109  App.  Div.  583,  96  N. 
Y.  S.   329. 

47.  See   4  C.  Xi.   1260. 

48.  Report  which  fails  to  state  separate- 
ly  the   conclusiona   of   law   and   facts   found 


is  not  a  report  within  the  meaning  of  Code 
Civ.  Proc.  §  1019  requiring  the  referee's  re- 
port to  be  filed  within  a  designated  time. 
Lederer  v.  Lederer,  108  App.  Div.  228,  95  N. 
Y.  S.  623. 

49.  Code  Civ.  Proc.  §  1022.  A  report 
containing  numbered  paragraphs  but  not 
stating  anywhere  that  the  referee  has  found 
any  facts  as  such  or  any  conclusions  of  law 
will  not  sustain  a  judgment.  Lederer  v. 
Dederer,   108    App.    Div.    228,    95   N.   Y.    S.    623. 

.10.  So  held  where  report  was  marked 
"Filed"  and  removed  for  binding.  Poole  v. 
Poindexter    [Kan.]    83    P.    126. 

51.     See    4   C.  D.    1261. 

."52.  Phillips  V.  CoUinsvlUe  Granite  Co.,  123 
Ga.    830,   51    S.    B.   666. 

53.  Phillips  V.  ColUnsville  Granite  Co., 
123  Ga.  830,-  51  S.  E.  666.  The  error  cannot 
be  attacked  by  an  "exception  of  law  as  to 
matters  not  appearing  on  the  face  of  the 
record."  Id.;  Fricker  v.  Americus  Mfg.  & 
Imp.   Co.    [Ga.]    62   S.   B.    65. 

64.  Allwright  v.  Skillings,  188  Mass.  538, 
74  N.    B.  944. 

55.  A  statement  by  an  auditor  that  a 
personal  Inspection  of  the  premises  Involved 
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character  of  eases  generally  referred  to  auditors,  and  the  length  of  the  resulting 
record,  there  are  specially  strong  reasons  for  requiring  the  strictest  compliance  with 
statutory  provisions  requiring  exceptions  to  clearly  and  distinctly  specify  the  errors 
complained  of.""  The  exception  should  contain  all  facts  and  rulings  necessary 
to  show  harmful  error.^'  It  should  state  the  ruling  complained  of,  the  evidence 
on  the  point,  and  state  of  what  and  wherein  the  error  consisted.^*  The  neglect 
of  a  party  excepting  to  an  auditor's  report  on  matters  of  fact  or  on  matters  of 
law  dependent  for  their  decision  upon  the  evidence,  to  point  out  by  appropriate 
reference  to  the  auditor's  brief  of  the  evidence  or  to  attach  as  exhibits  to  his  ex- 
ceptions those  portions  of  the  evidence  relied  on  to  support  the  exceptions,  is  a 
sufficient  reason  in  an  equity  case  for  refusing  to  approve  the  exceptions  of  fact  and 
for  overruling  the  exceptions  of  law.''  The  time  for  filing  exceptions  is  largely 
statutory  and  may  generally  be  extended  by  the  court.""  The  time  for  filing  ex- 
ceptions runs  from  the  filing  of  the  report  and  not  from  the  time  of  filing  a  sup- 


had  considerable  influence  on  his  mind,  and 
that  "in  his  opinion  much  of  the  evidence 
and  practically  all  of  the  objections  to  the 
introduction  thereof  play  a  very  unimpor- 
tant part  in  a  proper  adjudication  of  the 
question  submitted"  is  not  a  finding  by  the 
auditor  and  cannot  be  excepted  to  as  such. 
Phillips  V.  Collinsville  Granite  Co.,  123  Ga. 
830,  51  S.  E.   666. 

S6.  Armstrong  v.  Winter,  122  Ga.  869,  50 
S.  E.  997.  General  exceptions  are  insuffi- 
cient. Fricker  v.  Americus  Mtg.  &  Imp. 
Co.  [Ga.]  52  S.  B.  65.  General  exception  to 
report  of  master  commissioner  under  Indi- 
ana Code  held  insufficient.  St.  Joseph  Mfg. 
Co.  V.  Hubbard  [Ind.  App.]  75  N.  B.  17. 
Exceptions  held  too  general  to  be  considered 
on  appeal.  Waggaman  v.  Earle,  25  App. 
D.  C.  582.  Where  an  auditor  found  a  par- 
ticular portion  of  the  premises  in  dispute 
in  favor  of  the  plaintiff  and  described  it  by 
metes  and  bounds,  an  exception  to  such 
finding  upon  the  ground  that  "one  of  his 
boundary  lines  is  indefinite,  uncertain  and 
impossible  to  locate,"  without  Indicating 
■which  boundary  line  was  referred  to,  is  not 
properly  made.  Phillips  v.  Collinsville 
Granite  Co.,   123   Ga.   830,   51  S.   B.    666. 

B7.  Armstrong  v.  Winter,  122  Ga.  869,  50 
S.   E.   997. 

58.  Armstrong  v.  Winter,  122  Ga.  869,  50 
S.  B.  997.  It  ought  not  to  refer  the  court 
from  one  part  of  the  record  to  another  to 
discover  what  was  ruled,  and  to  other  and 
various  parts  of  the  record  to  search  for 
evidence  relating  to  that  particular  point. 
Id.  It  is  incumbent  upon  a  party  excepting 
to  the  report  of  an  auditor  in  an  equity 
case,  when  the  exceptions  thereto  involve  a 
consideration  of  the  evidence  on  which  the 
auditor  based  his  findings,  to  set  forth  in 
connection  with  each  exception  of  law  or  of 
fact  the  evidence  necessary  to  be  considered 
in  passing  thereon,  or  to  attach  thereto  as 
an  exhibit  so  much  of  the  evidence  as  is 
pertinent,  or  to  at  least  point  out  to  the  court 
where  such  evidence  is  to  be  found  in  the 
brief  of  the  evidence  prepared  and  filed  by  the 
auditor.  First  State  Bank  v.  Avera,  123  Ga. 
598,    51   S.   B.    665.     An  exception   of  law   to 


an  auditor's  report  does  not  properly  present 
any  question  for  determination  by  the  court 
when  it  complains  of  the  admission  or  re- 
jection of  evidence,  whether  the  same  be 
oral  or  documentary,  and  fails  to  disclose 
upon  its  face  or  by  an  exhibit  attached  to 
the  exception  and  referred  to  therein  what 
the  substance  of  such  evidence  was,  or  to 
point  out  where  in  the  auditor's  brief  of 
evidence  the  same  may  be  found.  Phillips 
V.  Collinsville  Granite  Co.,  123  Ga.  830,  51 
S.  B.  666.  The  same  rule  obtains  in  an 
equity  case  in  reference  to  an  exception 
of  law  or  bf  fact  to  a  finding  of  the  auditor 
which  involves  a  consideration  of  the  evi- 
dence upon  which  such  finding  was  based. 
Id.  When  assignments  of  error  are  sought 
to  be  made  upon  rulings  of  an  auditor  as 
to  the  admissibility  of  the  testimony  of 
an  agent  of  an  interested  party,  the  evi- 
dence admitted  or  rejected  must  be  set 
forth  in  the  exceptions  filed  to  the  auditor's 
report.  Not  incompetent  to  testify  as  to 
all  matters  merely  because  case  defended 
by  representatives  of  a  deceased  party 
Code  1895,  i  6269.  Murphey  v.  Bush  122 
Ga.  715,  50  S.   B.   1004. 

Note:  The  decision  in  the  case  of  White 
V.  Reviere,  57  Ga.  386,  was  made  with  ref- 
erence to  the  procedure  which  obtained 
prior  to  the  passage  of  the  act  of  December 
18,  1894  (Daws  1894,  p.  123),  which  outlines 
the  practice  now  to  be  observed  in  except- 
ing to  an  auditor's  report  in  such  cases 
First  State  Bank  v.  Avera  [Ga.]  51S.  B.  665. 

5».     Armstrong    v.     Winter,     122     Ga      869 

50  S.  B.   997. 

60.  Under  Code  Proc.  |  195  the  court  may 
In  its  discretion  allow  exceptions  to  referee's 
report  to  be  filed  after  10  days  from  notice 
of    filing-.     Brown    v.    Rogers,    71    S     C     512 

51  S.  E.  257.  The  marking  of  a  case  "heard'' 
by  the  judge  on  the  calendar  in  open  court 
is  not  an  agreement  in  writing  not  to  re- 
quire exceptions  to  referee's  report  to  be 
filed  within  10  days,  nor  was  it  a  memo- 
randum of  such  agreement  noted  by  the 
presiding  judge   with   the   consent  of  plain- 

courl     1^""^   """^^   """'^   "   °*   ^^^   <="•■="'* 
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plemental  report.'^  Objections  for  fraud,  prejudice,  or  mistake  on  the  part  of  the 
referee  should  be  made  when  the  report  is  offered  for  acceptance.'^  Exceptions 
not  appearing  to  have  been  in  writing  will  be  presumed  on  appeal  to  have  been 
oral.«= 

§  10.  Decree  or  judgment  on  the  report;  confirmation  or  overruling,  recom- 
mittal or  additional  findings,  modification,  conformity  of  judgment  with  report.''* — 
The  report  of  the  referee  is  merely  advisory  and  the  court  may  upon  the  hearing  add 
evidence  to  it.°°  As  a  general  rule  the  report  is  prima  facie  correct.""  A  cause 
being  referred  by  agreement  of  parties  without  condition  or  limitation,  the  referee's 
decision  is  final  in  the  absence  of  fraud,  prejudice  or  mistake  on  his  part,"^  and 
the  parties  agreeing  that  his  findings  of  fact  shall  have  the  same  force  and  efEect 
as  the  verdict  of  a  jury,  they  cannot  be  reviewed  on  exceptions."*  A  finding  upon 
the  general  question  of  liability  may  furnish  the  evidence  of  facts  which  are  in- 
volved in,  and  may  be  inferred  from,  the  general  finding."'  In  Georgia  the  auditor 
must  now  report  not  only  his  conclusions  but  the  evidence  upon  which  he  based  the 
same,  and  while  his  report  is  yet  treated  as  prima  facie  true,  the  excepting  party 
is  at  liberty  to  overcome  this  presumption  of  its  correctness  by  directing  the  at- 
tention of  the  court  by  way  of  proper  exceptions  to  the  fact  that  the  evidence  re- 
ported by  the  auditor  does  not  sustain  his  findings.''"  If  it  be  doubtful,  when  the 
testimony  is  meager  or  conflicting,  whether  a  particular  finding  of  fact  was  war- 
ranted, the  court,  in  the  exercise  of  a  broad  discretion,  may  order  a  jury  trial  on 
that  or  other  similar  issues,  but  the  trial  is  to  be  had  only  upon  such  evidence  as 
was  adduced  before  the  auditor,  and  such  newly-discovered  evidence  as  could  not 
have  been  procured  and  submitted  on  the  hearing  before  him.'^  On  exception 
being  made,  clerical  errors  and  obvious  mistakes  should  be  corrected.'^ 

A  motion  to  recommit  is  addressed  to  the  discretion  of-  the  presiding  judge 
and  his  ruling  is  not  subject  to  exception.'^  A  motion  to  recommit  must  assign 
the  reasons  therefor.''*    Eecommittal  is  the  proper  remedy  to  supply  the  omission 


61.  Brown  v.  Eogers,  71  S.  C.  512,  51  S. 
B.   257. 

62.  Piscataquis  Sav.  Bank  T.  Herrlck 
[Me.]   62  A.  214. 

63.  Report  of  master  commissioner  under 
Indiana  Code.  St.  Joseph  Mfg.  Co.  v.  Hub- 
bard   [Ind.    App.]    75    N.    E.   17. 

64.  See   4   C.  L,.   1262. 

65.  Wlietlier  a  plaintiff  makes  out  a  case 
on  the  facts  found  by  the  auditor,  apart 
from  the  additional  facts  put  in  evidence 
at  the  trial,  is  immaterial,  and  a  ruling- 
that  plaintiff  is  not  entitled  to  recover  on 
the  facts  and  evidence  stated  by  the  auditor 
is  properly  refused.  Paul  v.  Wilbur  [Mass.] 
75    N.    E.    63. 

66.  First  State  Bank  v.  Avera,  123  Ga. 
B98,  51  S.  E.  665.  So  held  under  Bev.  Laws, 
c.  165,  §  55.  Carroll  v.  Carroll,  188  Mass. 
B58,  74  N.  B.  913.  Where  an  item  allowed  by 
the  auditor  in  an  accounting  is  not  on  its 
face  unreasonable  it  is  incumbent  upon  the 
party  objecting  to  show  the  impropriety  of 
its  allowance.  Waggaman  v.  Earle,  25  App. 
D.    C.    582. 

67.  Piscataquis  Sav.  Bank  v.  Herrick 
[Me  ]  62  A.  214.  Beport  being  accepted, 
an  appeal  from  a  final  decree  entered  m 
accordance  therewith  cannot  be  sustained. 
Id. 


68.  Campbell  v.  Equitable  Life  Assur,  Soc, 
130  P.    786. 

60.  Finding  of  liability  of  co-tenant  for 
use  and  occupancy  of  estate  held  to  Justi- 
fy a  finding  that  he  agreed  to  pay  therefor. 
Carroll  v.  Carroll,  188  Mass.  558,  74  N.  E. 
913. 

70,  71.  First  State  Bank  v.  Avera,  123 
Ga.   598,  51  S.   E.    665. 

72.  When  an  auditor  appointed  to  take 
an  accounting  between  partners  omits  to 
include  in  his  calculations  an  item  -which 
the  undisputed  evidence  shows  should  be 
entered  to  the  credit  of  one  of  the  partners, 
and  he  takes  proper  exceptions  to  this 
omission,  the  exception  should  be  sustained 
by  the  court  as  a  matter  of  course.  Mur- 
phey   v.   Bush,    122    Ga.   715,   50    S.    B.    1004. 

73.  Allwright  v.  Skillings,  188  Mass.  538, 
74   N.   E.    944. 

Note:  An  exception  to  this  rule  has  been 
made  where  the  rule  to  the  auditor  provides 
that  his  findings  on  matters  of  fact  are 
to  be  final.  Tripp  v.  Macomber,  187  Mass. 
109,  72  N.  B.  361. — Prom  Allwright  v.  Skil- 
lings  [Mass.]    74  N.   B.  944. 

74.  Beport  of  master  commissioner  under 
Indiana  Code.  St.  Joseph  Mfg.  Co.  v.  Hub- 
bard [Ind.  App.]   75  N.  B.   17. 
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of  a  material  fact/'  and  to  remedy  a  breach  of  a  stipulation  as  to  the  time  for 
filing  briefs.'"' 

§  11.  Appellate  review.'^'' — A  refusal  to  recommit  is  not  appealable."  A 
referee's  finding  of  fact  will  not  be  disturbed  on  appeal  unless  clearly  erroneous/' 
but  where  the  referee  alone  heard  the  witnesses  his  findings  are  not  binding  on  an 
appellate  court  in  the  sense  that  they  would  be  if  the  trial  court  whose  judgment 
is  reviewed  had  seen  the  witnesses ,  and  heard  them' testify.*"  The  finding  of  a 
referee  cannot  be  reviewed  in  the  absence  of  a  part  of  the  evidence.*^  Exceptions 
not  appearing  to  have  been  in  writing  will  be  presumed  on  appeal  to  have  been 
oral.*^  In  New  York,  on  appeal  to  the  appellate  division  from  a  judgment  on 
a  referee's  report,  no  exception  to  the  report  or  decision  is  prerequisite  to  a  re- 
view of  the  facts.*'  An  appellant  may  bring  exceptions  to  the  report  in  his  bill 
of  exceptions  rather  than  in  the  transcript  of  the  record  so  long  as  they  are  duly 
certified  by  the  trial  judge  who  overruled  them.**  The  report  of  a  master  to 
whom  reference  is  made  to  take  evidence  and  report  the  same  and  his  findings 
thereon,  to  be  part  of  the  record,  must  be  made  so  by  bill  of  exceptions  or  order  of 
the  court.*^  In  Georgia,  where  an  auditor  files,  as  a  part  of  the  brief  of  the  evi- 
dence accompanying  his  report,  a  stenographic  report  of  the  testimony,  it  becomes  a 
part  of  the  record  and  can  be  specified  and  brought  into  the  appellate  court  as 
such,  and  the  bill  of  exceptions  will  not  be  dismissed  because  there  is  no  con- 
densed and  narrative  brief.*"  The  appeal  is  from  the  decision  of  the  trial  court 
and  hence  it  is  no  ground  of  exception  thereto  that  the  amount  of  the  recovery 
therein  is  less  than  the  evidence  before  the  auditor  authorized.*' 

§  13.  Compensaiion,  fees,  and  costs.^^ — The  amount  of  the  referee's  fees  is 
generally  discretionary  with  the  court. *°  A  referee's  recovery  of  fees  should  be 
limited  to  the  actual  hearings  before  the  referee  and  to  such  adjourned  days  as 
the  parties  met  and  further  adjourned,  whether  evidence  was  taken  or  not."" 
■Where  a  referee  is  appointed  by  stipulation  between  the  parties  and  both  parties 
have  the  benefit  of  his  services,  they  are  both  responsible  for  his  fees."^  Where 
the  parties  themselves  terminate  the  action  by  stipulation  and  enter  a  judgment 


76.  Phillips  V.  Collinsville  Granite  Co., 
123  Ga.  830,  51  S.  E.  666.  The  error  cannot 
be  attacked  by  an  "exception  of  law  as  to 
matters  not  appearing  on  the  face  of  the 
record."  Id.;  Fricker  v.  Americus  Mfg.  & 
Imp.   Co.    [Ga.]    52    S.    E.    65. 

76.  Where  unknown  to  the  referee  the 
attorneys  for  the  parties  by  stipulation  fix 
the  time  for  filing  briefs,  and  before  the 
expiration  of  such  time  the  referee  flies 
his  report  and  judgment  is  entered  thereon, 
defendant  not  having  filed  his  brief  held 
entitled  to  have  the  case  referred  back  with 
direction  to  consider  defendant's  brief  and 
make  a-  new  report.  Mercantile  Nat.  Bank 
V.    Sire,    100   App.    Div.    491,    91   N.    T.    S.    419. 

77.  See    4   C.   L.    1263. 

78.  AUwrlght  V.  Skillings,  188  Mass.  538, 
74  N.   B.   944.     See,   also,    4   C.   L.    1263,   n.    30. 

79.  Piersol's  Estate,  27  Pa.  Super.  Ct. 
204;  Consaul  v.  Cummings,  24  App.  D.  C.  36; 
Waggaman  v.  Earle,  25  App.  D.  C.  582; 
Dambertson  v.  Vann,  134  N.  C.  108,  46  S.  E. 
10;  Eastern  R.  Co.  v.  Tuteur  [Wis.]  105  N. 
W.'  1067.  Complicated  accounting.  Jackson 
V.    Smyth,    24   Pa.    Super.    Ct.    B45. 


80.  La  Jara  Creamery  &  Live  Stock  Ass'n 
V.   Hansen    [Colo.]    83   P.    644. 

81.  Poole  V.  Poindexter    [Kan.]    83  P.   126. 

82.  Report  of  master  commissioner  under 
Indiana  Code.  St.  Joseph  Mfg.  Co.  v.  Hub- 
bard [Ind.  App.]   75  N.  E..  17. 

83.  In    re   Mosher's   Estate,    103    App.    Div.  • 
459,    93    N.    T.    S.    123. 

84.  Phillips  V.  Collinsville  Granite  Co., 
123  Ga.  830,  51  S.  B.  666.  'The  court  says 
that  while  the  practice  may  be  open  to 
objections  the  writ  of  error  will  liot  be 
dismissed  on  that  account.     Id. 

85.  Master  commissioner  under  Indiana 
Code.  St.  Joseph  Mfg.  Co.  v.  Hubbard  [Ind. 
App.]   75  N.  E.  17. 

8«.  Pricker  v.  Americus  Mfg.  &  Imp  Co. 
[Ga.]    52    S.    E.    65. 

87.  Phillips  V.  Collinsville  Granite  Co., 
123  Ga.    830,   51  S.  B.   666. 

88.  See    4    C.   L.    1264. 

S9.  Under  Rev.  St.  1898,  S  2930,  the  trial 
court  has  a  broad  discretion  as  to  the  fees, 
Winnebago  County  v.  Bodge  County  125 
Wis.   42,  103  N.  W.  255. 
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without  the  knowledge  or  consent  of  the  referee,  and  the  plaintiff  is  the  prevailing 
party,  the  referee's  cause  of  action  for  fees  can  then  be  enforced  against  him  with- 
out the  filing  or  delivery  of  the  report.'"'  A  statutory  provision  that  the  fees  shall 
be  taxed  upon  the  coming  in  of  the  report  does  not  prevent  allowance  of  the  fees 
of  a  referee  who  died  pending  the  hearing  and  made  no  report,  but  such  fees 
are  taxable  upon  the  coming  in  of  his  successor's  report."''  A  referee  dying  pend- 
ing the  hearing  the  expense  of  the  extension  of  the  reporter's  notes  taken  before 
the  deceased  referee  is  properly  allowed  as  an  item  of  costs."*  Traveling  expenses 
are  generally  chargeable  as  costs.'"  The  employment  of  a  referee  by  attorneys 
under  stipulation  is  sufBcient  to  raise  a  presumption  on  the  part  of  the  attorney's 
clients  to  pay  for  his  services."" 

REFOBMATIOir  OF  INSTBXJMENTS. 


1.  The  Remedy  (1379). 

A.  Nature  and  Office  (1279). 

B.  Right  to  Remedy   (1279). 

C.  Instruments  Reformable   (1282). 

2.  Procedure    (1282). 


A.  Jurisdiction    and    Form    of    Proceed- 

ing (1282). 

B.  Parties  (1283). 

C.  Pleading  and   Evidence    (1283). 

D.  Trial   and   Judgment    (1285). 


§  1.  The  remedy.  A.  Nature  and  oMce} — The  remedy  is  not  corrective  of  the 
a,greement  but  only  of  the  written  instrument  evidencing  the  actual  agreement.'' 

(§1)  B.  Right  to  remedy.^ — ^A  contract  made  without  fraud  or  mistake  will 
not  be  reformed  by  a  court  of  equity  to  give  either  party  a  better  bargain.*  Where, 
however,  a  written  instrument  fails  through  mistake  of  fact  to  express  the  real 
agreement  of  the  parties  it  will  be  reformed,"  as  between  the  parties  and  persons 


90,  01,  92.     Keeler  v.  Bell,   95  N.  T.  S.   841. 
93,  94.     Winnebago  County  v.  Dodge  Coun- 
ty,  125  Wis.  42,  103  N.  W.  255. 

95.  Where  a  reference  involved  the  in- 
spection of  numbers  of  exhibits,  including 
books,  correspondence  files,  and  machinery 
not  situated  In  the  county  where  the  referee 
was  appointed  and  resided,  it  was  proper 
for  the  referee  to  hold  sittings  at  the  place 
where  the  evidence  was  located,  and  his 
traveling  and  hotel  expenses  for  this  pur- 
pose were  chargeable  as  costs.  Winnebago 
County  v.  Dodge  County,  125  Wis.  42,  103 
N.   W.    255. 

96.  Keeler  v.   Bell,  95  N.  T.   S.   841. 

1.  See  4  C.  L.   1264. 

2.  Plaintiff  applied  to  defendant  for  In- 
surance on  a  certain  building  but  gave  a 
misleading  description.  As  a  consequence 
the  agent  looked  at  the  wrong  building  and 
wrote  the  insurance  on  it.  Plaintiff  now 
seeks  to  reform  the  policy  so  as  to  cover 
the  building  that  he  intended  to  insure. 
Cannot  be  reformed  as  there  was  no  agree- 
ment for  insurance  on  that  building.  Boyce 
V  Hamburg-Bremen  Fire  Ins.  Co.,  24  Pa. 
Super  Ct.  589.  Where  a  contract  has  been 
completed  and  a  mistake  is  made  in  reducing 
it  to  writing,  the  writing  will  be  reformed. 
King   V.   Hobbs,    139   N.   C.    170,    51  S.    E.   911. 

3.  See  4  C.  L.   1265. 

4  After  all  had  attained  their  majority 
a  contract  of  distribution  was  fairly  entered 
into  between  distributees  who  now  seek 
to  reform  on  the  ground  that  the  distribu- 
tion was  grossly  inequitable.  Burnes  v. 
Burnes   [C.  C.   A.]   137  F.  781. 


5.  Policy  was  issued  on  lumber  In  the 
name  of  the  president  instead  of  in  name  of 
corporation.  Phoenix  Ins.  Co.  v.  State 
[Ark.]  8S  S.  W.  917.  Where  a  contract  to 
convey  provided  that  the  R.  R.  Co.  was  to 
stop  all  its  accommodation  trains  at  a  cer- 
tain point,  and  the  deed  executed  in  fulfil- 
ment of  the  contract  contained  the  further 
provision  that  the  property  was  to  revert 
if  the  company  failed  to  fulfill  its  undertak- 
ings, the  deed  will  not  be  reformed  unless 
it  be  proved  that  the  provision  was  added 
by  mistake.  Gray  v.  Chicago,  etc.,  R.  Co. 
[C.  C.  A.]  140  F.  337.  Defendant  had  ac- 
quired title  to  a  piece  of  land  through  a 
mortgage  foreclosure.  He  offered  to  sell 
this  land  to  plaintiff,  but  in  reducing  the 
agreement  to  writing  more  land  was  in- 
cluded than  was  intended  by  either  party. 
Reformed.  Benesh  v.  Travelers'  Ins.  Co. 
[N.    D.]    103  N.   W.    405. 

Scrivener's  mistake.  Sicher  v.  Rambousek 
[Mo.]  91  S.  W.  68.  City  of  Jackson  leased 
certain  manufacturing  buildings  to  Christy, 
including  the  heating  plant,  but  Christy 
was  to  furnish  such  power  and  heat  as  was 
necessary  to  supply  unleased  buildings,  pro- 
viding it  did  not  require  more  than  one-half, 
city  to  pay  for  the  amount  used.  Subse- 
quently a  new  contract  was  substituted  in 
which,  through  mistake  of  the  scrivener, 
city  was  to  pay  for  amount  used  in  excess 
of  one-half.  Reformed.  Bronk  v.  Standard 
Mfg.  Co.  [Mich.]  12  Det.  Leg.  N.  626,  105  N. 
W.  33.  Plaintiffs  sold  land  to  the  defend- 
ant,   reserving    all    pine    timber,     excepting 
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claiming  under  any  of  them  with  notice/  but  not  against  innocent  third  persons^ 
The  mistake,  as  a  general  rule,  must  be  mutual,'  not  unilateral,"  unless  the  other 
party  be  guilty  of  fraud  or  other  unconscionable  conduct,^"  and  mutuality  of  the 
mistake  relates  to  the  time  of  the  execution  and  does  not  mean  that  both  parties 
must  agree  at  the  time  of  trial.^^  A  mutual  mistake  in  the  basis  of  the  contract 
is  ground  for  reformation  although  the  written  instrument  apparently  expressed 
the  intent  of  the  parties  at  the  time  of  execution. '^^  The  fact  that  a  lease  by  a 
city  is  required  to  be  in  writing  and  must  be  authorized  by  action  of  the  council 
does  not  bar  relief  by  refprmation  where  a  mistake  is  made  in  reducing  the  contract 
authorized  to  writing.^^     While  reformation  for  mistake  of  law  is  ordinarily  de- 


such  as  would  be  necessary  for  a  clearing 
for  a  residence.  By  mistake  of  the  scriven- 
er the  plaintiffs  "were  to  clear  all  that  "was 
necessary  for  improvements  Tvithout  de- 
fining the  nature  of  the  improvements.  Re- 
formed. Jacobs  V.  Parodi  [Fla.]  39  So.  833. 
Complainant  traded  his  farm  for  a  stock 
of  goods  of  defendant's.  By  agreement, 
complainant  was  to  retain  possession  of 
farm  until  Jan.  1st  next,  and  to  have  rents 
of  the  current  year.  By  mistake  of  scriven- 
er this  reservation  was  omitted  from  both 
the  written  contract  and  from  the  deed. 
Carrell  v.  McMurray,  136  P.   661. 

Deed  not  Indudins  the  Intended  land  or 
all  of  It.  Abbott  v.  Flint's  Adm'r  [Vt.]  62 
A.  721;  Penn  v.  Rodriguez  [La.]  38  So.  955. 
Defendant  agreed  to  convey  to  plaintiff  the' 
Keywood  Place.  The  deed  described  the 
land  as  a.  certain  portion  of  a  certain  gov- 
ernment subdivision.  This  description  did 
not  include  a  small  strip  which  both  re- 
garded as  a  part  of  the  Keywood  Place. 
Reformed.  Perry  v.  Sadler  [Ark.]  88  S.  W. 
832.  Deed  reformed  at  instance  of  grantee 
in  possession  where  by  mistake  in  tran- 
scribing six  inches  of  another's  land  was  in- 
cluded and  six  inches  of  grantor's  left  out. 
Brennan  v.  Thompson,  46  Misc  317,  94  N. 
Y.    S.    684. 

6.  Sicher  v.  Rambousek  [Mo.]  91  S.  "W. 
68.  Smith  sold  to  plaintiff  forty  acres  oft 
the  S.  W.  corner  of  his  farm  but  the  deed 
did  not  convey  full  forty  acres..  Remainder 
of  the  farm  sold  to  defendant,  who  was  told 
that  forty  acres  had  been  sold  to  plaintiff. 
Plaintiff  "was  also  in  actual  possession  of 
a  portion  of  such  land.  Deed  corrected  so 
as  to  convey  full  forty  acres.  Thalheimer  v. 
Lockhart  [Ark.]   88  S.  W.  591. 

7.  Austin  v.  Brown  [Neb.]  106  N.  W.  30. 
Graham  agreed  to  replat  and  convey  to 
Tillotson  lots  19  &  20  according  to  new  plat. 
Deeded  lots  19  &  20  according  to  original 
plat.  Lots  19  &  20  under  new  plat  would 
include  a  part  of  lot  21  of  the  old  plat.  Lot 
21  sold  to  innocent  purchaser.  Deed  cannot 
be  reformed.  Boone  v.  Graham,  216  111.  511, 
74  N.  B.    559. 

8.  Huber  Mfg.  Co.  v.  Claudel  [Kan.]  80 
P.  960;  Banalli  v.  Zeppetelli,  94  N.  Y.  S.  561; 
Koch  V.  Streuter,  218  111.  646,  75  N.  E.  1049. 
Plaintiff  applied  to  the  defendant  for  a  cer- 
tain kind  of  insurance  policy  which  de- 
fendant undertook  to  furnish.  By  mistake 
a  different  kind  of  policy  was  delivered  and 


accepted.  Reformed.  Gray  v.  Merchants 
Ins.  Co.,  113  111.  App.  537.  One  Graham 
deeded  a  portion  of  two  lots  to  Tillotson 
according  to  the  original  plat.  Prior  to 
this  it  was  agreed  that  the  property  was 
to  be  replatted  and  Tillotson  was  to  receive 
under  the  new  plat.  Same  lot  in  the  new  plat 
would  include  more.  Not  mutual  mistake. 
Boone  v.  Graham,  215  111.  511,  74  N.  E.  559. 
Deed  contained  clause  that  it  was  not  to 
be  delivered  until  after  the  death  of  the 
grantor.  Clause  inserted  by  the  scrivener 
but  was  read  over  to  the  grjintor.  No  mu- 
tuality of  mistake  in  inserting.  GrifFji  v. 
Miller,    188   Mo.    327,    87   S.    W.   455. 

9.  Plaintiff  applied  to  defendant  for  in- 
surance and  gave  a  misleading  description 
of  the  property  to  be  insured.  Defendant 
looked  at  and  wrote  up  a  policy  on  the 
wrong  property.  There  was  no  mutual  mis- 
take. Boyce  v.  Hamburg-Bremen  Fire  Ins. 
Co.,    24   Pa.    Super.   Ct.    589. 

10.  Guardian  applied  to  court  to  lease  a 
certain  tract  known  as  the  "Wilson  Tract," 
and  decree  so  made.  In  the  lease,  through 
fraud,  the  tract  was  described  as  bounded 
by.a  certain  road  which  left  a  strip  unleased, 
the  lessee  believing  that  he  was  getting 
the  whole  tract.  Reformed.  Le  Comte  v. 
Freshwater.  56  "W.  Va.  336,  49  S.  B.  238. 
City  of  Philadelphia  furnished  plaintiff  with 
an  estimate  of  the  amount  of  filling  neces- 
sary to  grade  a  street.  Plaintiff  bid  on 
that  estirtiate  at  49c  per  yard.  City  resur- 
veyed  and  reduced  estimate  about  one- 
third,  which  was  concealed  from  plaintiff. 
Bid  accepted  at  49c  per  yard  but  was  not  to 
exceed  $26,000,  which  was  49c  per  yard  on 
the  last  estimate.  Plaintiff  did  not  discover 
this.  Reformed  so  as  to  allow  49c  per  yard 
on  original  estimate.  McManus  v.  Phila- 
delphia,   211    Pa.    394,    60    A.    1001. 

11.  Matthews  v.  "Whitethorn  [111.]  77  N. 
E.    89. 

12.  A  dissolving  partnership  had  an  ac- 
counting made  by  the  bookkeeper  which  was 
erroneously  done.  One  then  agreed  to  pur- 
chase the  other's  interest  and  this  account- 
ing was  used  to  determine  how  much  was  due. 
It  being  the  intent  to  pay  according  to 
the  actual  interest,  contract  will  be  reformed 
to  correct  the  error.  House  v.  Wechsler,  104 
App.  Div.   124,   93  N.  T.   S.   593. 

13.  Bronk  v.  Standard  Mfg.  Co.  [Mich.] 
12    Det.   Leg.   N.    626,    105   N.   W.    33. 
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nied,  yet  it  is  proper  if  only  one  of  the  parties  is  mistaken  as  to  the  legal  effect, 
and  the  other  fraudulently  conceals  the  truth"  or  knows  that  the  other  is  mistaken." 

A  court  of  equity  will  not,  as  a  general  rule,  reform  an  instrument  at  the 
instance  of  a  mere  volunteer  who  is  not  a  party  to  the  instrument/"  nor  will  it 
lend  its  aid  where  the  party  has  an  adequate  remedy  at  law." 

Reformation  will  not  be  granted  at  the  instance  of  one  who  was  guilty  of 
negligence,  but  the  fact  that  one  does  not  examine  before  signing  is  not  such  negli- 
gence if  some  reasonable  excuse  exists  ;for  not  reading,"  nor  will  it  be  granted  to 
one  guilty  of  laches,  but  where  the  action  is  brought  within  a  year  after  the  dis- 
covery of  the  fraud  there  is  no  laches.^"     Mere  failure  to  avail  one's  self  of  the 


14.  Complainant  executed  a  deed  ot  his 
farm  to  defendant.  It  was  agreed  that  the 
current  rent  should  be  reserved  to  the  gran- 
tor, but  such  reservation  was  not  inserted 
In  the  deed,  the  complainant  believing  it  to 
be  unnecessary.  Defendant  knew  from  ad- 
vice of  counsel  the  true  legal  effect  of  the 
deed'  but  concealed  it  from  grantor.  Car- 
rell  V.  McMurray,  136  P.  661.  A  warranty 
deed  excepted  the  "rental  for  1902."  When 
deed  was  offered  to  the  grantee  it  was  ex- 
pressly stated  by  the  grantor  that  the  estate 
was  subject  to  an  unsigned  lease  from  Mar. 
1st,  1902,  to  Nov.  1st,  1903,  and  that  this 
lease  was  excepted.  Grantee  took  deed  to 
an  attorney  and  "was  informed  that  it  did 
not  except  this  lease.  On  returning  he  ac- 
cepted deed,  saying  that  he  would  hold  the 
grantor  strictly  to  its  terms.  Reformed. 
Jones  &  Co.  v.  New  England  Mortg.  Co..  38 
"Wash.   637,    80  P.   796. 

Mistake  as  to  the  effect  of  a  policy  con- 
stitutes an  exception  where  induced  by  rep- 
resentations of  the  other  party,  or  even 
when  such  representations  were  made  of  the 
policy  which  -was  renewed  by  the  one  at  bar. 
A  policy  may  be  reformed  to  cover  the  prop- 
erty intended  to  be  insured  though  the  agent 
stated  it  did  in  effect  cover  it.  Phoenix  As- 
sur.  Co.  V.  Boyett  [Ark.].  90  S.  W.  284. 

Note:  Equity  will  not  relieve  against  a 
mere  mistake  of  law  (Hunt  v.  Rhodes,  1 
Pet.  [TJ.  S.]  1,  7  Law.  Ed.  27;  2  Columbia 
L.  R.  420);  but  the  courts  in  upholding 
this  rule  have  been  ready  to  limit  it  by 
exceptions  (Stedwell  v.  Anderson,  21  Conn. 
139,  142;  2  Pomeroy  Eq.  Jur.  §  842),  and 
have  generally  held  that  where  an  instru- 
ment fails  to  express  the  settled  intention 
of  the  parties  it  will  be  reformed,  though 
the  failure  was  caused  by  a  mistake  as  to 
the  legal  effect  of  the  terms  used  (Pitcher 
V.  Hennesy,  48  N.  T.  415;  Bonbright  v.  Bon- 
bright,  123  Iowa,  305;  Jacobs  v.  Parodi  [Fla.] 
39  So.  833;  2  Pomeroy  Specific  Perf.  §  234. 
Contra.  Fowler  v.  Black,  136  111.  363).  The 
court  in  the  principal  case  bases  its  decision 
mainly  on  the  fact  that  there  was  reliance 
upon  the  superior  knowledge  of  the  adverse 
party.  Though  this  has  been  considered  as 
a  distinct  ground  for  relief  in  a  few  cases,' 
where,  however,  the  misrepresentation  was 
more  active  (Snell  v.  Ins.  Co.,  98  U.  S.  85; 
25  Law."  Ed.  52;  Lawrence  Co.  Bank  v.  Arndt, 
69    Ark.    406)    it    is    usually    treated    merely 
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as  an  additional  circumstance  (Woodbury 
Sav.  Bank  v.  Charter  Oak  Ins.  Co.,  31  Conn. 
517;  Griswald  v.  Hazard,  141  U.  S.  260,  35 
Law.  Ed.   678). — From  6  Col.  L.  R.  362. 

15.  Civ.  Code  §  3399.  Chapin  v.  Ross 
[Cal.  App.]  84  P.  53.  Sayles  entered  into 
a  contract  to  sell  Keeley  83  acres.  A  deed 
was'  prepared  by  Keeley  which  included  some 
10.87  acres.  This  deed  was  signed  by  Sayles 
in  ignorance  of  the  fact  that  it  contained 
more  than  was  agreed  upon,  which  fact 
was  fraudulently  concealed  from  him.  Re- 
formed. Keeley  v.  Sayles,  217  111.  589,  75 
N.  B.  567.  Both  parties  intended  to  con- 
vey only  two-thirds  of  the  land,  but  the 
plaintiff  was  induced  by  defendant  to  be- 
lieve that  only  that  amount  "was  conveyed 
by  the  written  instrument,  which  conveyed 
more  than  was  intended.  Reformed.  Bour- 
land  V.  Schulz  [Tex.  Civ.  App.]  13  Tex.  Ct. 
Rep.  423,  87  S.  W.  1167. 

16.  Husband  entered  into  a  contract 
which  purported  to  relinquish  all  of  his  in- 
terest in  wife's  property.  After  her  death 
d  controversy  arose  between  the  husband 
and  a  niece  of  the  wife  in  which  the  latter 
seeks  to  reform  the  contract  so  as  to  re- 
lease his  interest.  Refused  as  the  niece  was 
a  mere  volunteer.  McWorter  v.  O'Neal,  123 
Ga.  247,  51   S.   E.   288. 

17.  Petitioner  contracted  to  do  a  certain 
amount  of  plumbing  at  a  maximum  cost  of 
$11,000.  Now  seeks  to  have  the  contract  re- 
formed so  as  to  read  that  defendant  will 
agree  to  pay  $11,000.  Courts  of  law  will 
so  interpret  it  as  it  no"w  stands.  Dismissed. 
Flitcroft  v.  AUenhurst  Club  [N.  J.  Bq.]  61 
A.   82. 

18.  The  deed  was  prepared  by  an  attor- 
ney, who  stated  to  the  complainant  that  it 
conformed  to  the  agreement  of  the  parties. 
Acting  on  this  statement  complainant  signed 
without  reading.  Reformed.  Shields  v. 
Mongollon  Exploration  Co.  [C.  C.  A.]  137  P. 
539.  Where  the  party  seeking  to  have  an 
instrument  reformed  could  not  read  or  write 
the  English  language,  his  failure  to  have  it 
read  to  him  was  not  such  negligence  as  to 
preclude  him  where  the  instrument  was 
irawn  up  by  his  cousin  in  whom  he  reposed 
confidence.  Nichols  &  Shepard  Co.  v.  Bern- 
ing   [Ind.  App.]    76  N.   B.    776. 

19.  The  deed  conveyed  more  than  was 
Intended    by    plaintiff,    which    mistake    was 
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means  of  knowledge  does  not  bar  relief  from  mistake  provided  there  is  no  neglect 
of  a  legal  duty.^" 

A  right  of  action  to  reform  a  written  instrimient  arises  when  the  party  seek- 
ing the  relief  first  discovers  the  mistake/^  and  in  Indiana  if  not  brought  to  reform 
a  deed  within  the  time  limited  by  statute  for  the  recovery  of  real  property,  the 
right  will  be  barred.^^  The  contrary  is  held  in  Iowa  where  an  action  to  reform  a 
deed  so  as  to  convey  only  tlie  amount  intended  to  be  conveyed  is  not  an  action  to 
recover  real  estate  f^  but  the  statute  of  limitations  does  not  operate  against  a  grantee 
in  possession  to  have  his  deed  reformed  to  conform  with  the  true  intent  of  the 
parties.^*     Belief  should  not  be  made  conditional  on  the  doing  of  a  useless  thing.^^ 

(§  1)  C.  Instruments  reformable.'^^ — A  deed  of  a  sheriff  for  land  sold  under 
execution,  void  on  its  face,  can  not  be  reformed  where  the  execution  and  proceed- 
ings thereunder  contain  the  same  defect,^'  nor  will  a  deed  of  voluntary  conveyance 
be  reformed  by  a  court  of  equity;^'  but  a  deed  to  the  wife  of  a  grantor  through  a 
third  person  to  provide  against  any  reversal  which  may  occur  in  his  business  has 
such  a  meritorious  consideration  as  between  them  and  the  heirs  as  will  support  a 
reformation  of  the  deed  on  the  ground  of  mistake.^"  Construction  contracts  may  be 
reformed  for  fraud,  accident,  or  mistake,  though  required  to  be  in  writing.'" 

§  2.  Procedure.  A.  Jurisdiction  and  form  of  proceeding.^''- — Eeformation  lies 
exclusively  within  equitable  jurisdiction,'^   and  the  equitable  jurisdiction  of  the 


due  to  fraud  on  the  part  of  defendant.  Ac- 
tion was  commenced  within  a  year  after 
discovering:  the  mistake.  No  laches.  Keeley 
V.  Sayles,  217  111.  589,   75  N.  E.  567. 

20.  Benesh  v.  Travelers'  Ins.  Co.  [N.  D.] 
103  N.  W.   405. 

21.  Plaintiff  deeded  certain  premises  to 
defendant,  which  deed  included  more  than 
was  intended  to  be  conveyed.  The  mis- 
take was  discovered  about  six  months  after 
the  deed  was  executed.  A  cause  of  action 
to  reform  therl  accrued.  Garst  v.  Brutsche 
[Iowa]    105   N.    W.    452. 

22.  Plaintiff's  deed  to  defendant  conveyed 
more  than  either  party  intended,  but  the 
plaintiff  delayed  for  sixteen  years  after 
discovering  his  mistake  before  seeking  to 
have  it  reformed.  Statute  provided  that 
actions  to  recover  real  property  or  actions 
founded  on  written  contracts  (Code  §§  3447, 
3448)  must  be  brought  within  ten  years 
after  right  accrues.  Garst  v.  Brutsche 
Clowa]    105   N.  W.    452. 

33.  By  decree  of  court  administrator  was 
authorized  to  sell  twelve  acres.  By  the  de- 
scription in  the  deed  he  sold  thirty-nine. 
The  mistake  in  description  was  mutual. 
Five  years  later  this  action  to  reform  the 
deed  was  commenced.  Statute  provided 
that  no  action  shall  be  brought  to  recover 
lands  sold  by  an  administrator  unless  with- 
in five  years.  Case  not  within  the  statute. 
Pierce  V.  Vansell   [Ind.  App.]    74   N.   B.   554. 

24.  By  mistake  in  the  description  of  the 
land  the  deed  did  not  convey  the  property 
Intended.  Plaintiff  took  possession.  Action 
brought  after  period  of  limitation  had  ex- 
pired if  It  operated  at  all.  Did  not  run. 
Reformed.  Brennan  v.  Thompson,  46  Misc. 
317,  94  N.  T.  S.  684. 

25.  In  a  suit   to   foreclose   mortgage   and 


reform  it  as  to  description  of  land,  in  which 
a  mistake  had  been  made,  it  appeared  that 
the  mortgagor  owned  only  a  fractional  un- 
divided interest  in  the  land.  Held  error 
to  deny  reformation  except  on  condition 
that  mortgage  as  reformed  should  show 
mortgagor's  real  interest,  since  foreclosure 
could  in  any  case  transfer  only  such  interest 
as  he  in  fact  owned.  Jenkins  v.  Bailey 
[Ark.]    87   S.   W.   1180. 

26.  See   4    C.   L.    1267. 

27.  Plaintiff  sued  one  Langdon  and  se- 
cured judgment  against  C.  M.  I^ngdon, 
doing  business  as  C.  M.  Langdon  Milling  Co. 
Execution  was  issued  against  the  C.  M. 
Langdon  Milling  Co.,  property  sold,  and  deed 
given  under  that  name.  Deed  recited  the 
facts.  Records  also  show  the  defects.  Not 
reformed.  Langdon  v.  Morris  [Ark.]  86  S. 
W.  672.  "It  is  doubted  whether  a  court 
of  equity  will  under  any  circumstances 
*  •  •  reform  a  deed  of  conveyance  executed 
pursuant  to  a  power  conferred  by  statute 
and  not  pursuant  to  a  voluntary  agreement " 
Id. 

28.  A  mother  executed  a  deed  of  volun- 
tary conveyance  to  her  son.  Through  error 
of  the  scrivener  the  deed  did  not  correctly 
describe  the  property.  Henry  v.  Henry,  215 
111.    205,    74  N.    E.    126. 

29.  Crawley  v.  Crafton  [Mo.]  91  S  "W 
1027. 

30.  Plaintiff  entered  into  contract  with 
city  of  Philadelphia  to  do  certain  street 
grading.  Through  mistake  or  fraud  on  the 
part  of  the  city  he  was  induced  to  sign  a 
contract  which  was  not  according  to  the  bid, 
which  he  did  not  know  at  the  time.  Mc- 
Manus    v.    Philadelphia,    211    Pa.    394,    60    A. 


1001. 
31. 


See  4   C.  L.   1267. 
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county  and  probate  courts  does  not  include  the  power  to  grant  such  relief.''  Un- 
der statute  in  many  states  a  contract  can  be  reformed  andT  enforced  in  the  same 
action,'*  and  defendant  in  such  an  action  need  not  demand  a  reformation  as  a  con- 
dition precedent  to  a  prayer  in  his  cross  bill  for  reformation  on  the  ground  of  mis- 
take or  fraud.'* 

(§2)  B.  Parties.^' — A  party  who  has  or  claims  to  have  any  interest  which 
will  be  affected  by  the  reformation  is  a  necessary  party"  and  should  be  admitted  as  a 
party  on  motion.'*  In  an  action  to  reform  a  lease  with  regard  to  a  provision  giving 
the  lessee  an  option  to  purchase  at  a  certain  price,  the  lessee  who  has  assigned  the 
lease  is  a  proper  person  to  join  as  party  defendant." 

(§2)  C.  Pleading  and  evidence.^" — A  bill  for  relief  on  the  ground  of  mis- 
take must  state  with  precision  the  facts  constituting  the  mistake,*^  but  a  bill  which 
alleges  that  certain  provisions  of  the  true  agreement  were  omitted  when  such  agree- 
ment was  reduced  to  writing,  specifying  what  those  provisions  were,  is  sufficient.*' 
An  allegation  of  mistake  in  a  petition  to  reform  a  written  instrument  is  insuffi- 
cient if  it  does  not  allege  that  the  mistake  was  mutual.*'  Where  a  bill  for  ref- 
ormation states  the  real  agreement  of  the  parties,  and  alleges  a  mistake  not  due 
to  negligence  of  complainant  in  reducing  it  to  writing,  it  is  not  demurrable.**  Also 
a  bill  which  alleges  that  a  mistake  occurred  in  drawing  the  contract  and  states 
wherein  such  mistake  consists  is  not  demurrable  because  it  does  not  state  that  the 
mistake  was  mutual,  the  allegation  of  mistake  being  broad  enough  to  admit  evi- 
dence that  it  was  mutual.*'     The  bill  must  show  that  the  mistake  did  not  occur 


32.  Ca-nnot  bring  premature  suit  at  law 
on  note  asking  reformation.  Tautphoeus  v. 
Harbor  &  S.  Bldg-.  &  Sav.  Ass'n,  104  App. 
Div.  451.  93  N.  Y.  S.  916.  Suit  on  a  mem- 
bership certificate,  and  defendant  sets  up  a 
release  from  liability.  In  reply,  complain- 
ant alleges  that  the  release  was  obtained 
under  duress.  The  action  being  at  law  the 
reply  was  insufficient.  Miller  v.  Mutual  Re- 
serve   Fund    Life    Ass'n,     IIS    III.    App.    481. 

33.  Defendant's  intestate  executed  a  war- 
ranty deed  to  plaintiff.  A  paramount  title 
being  asserted,  plaintiff  flies  claim  against 
estate.  Defendant  answered  contending  that 
the  intention  of  the  parties  was  to  release 
only  the  interest  that  the  Intestate  might 
have.  Probate  court  has  no  jurisdiction  to 
reform.     Rook    v.    Rook,    111    111.    App.     398. 

34.  Chapin  v.  Ross  [Cal.  App.]  84  P.  53. 
Plaintiff  brought  an  action  to  enforce  a 
written  contract.  Defendant  filed  a  cross- 
answer,  asking  to  have  the  contract  re- 
formed to  correct  a  mutual  mistake.  It 
was  competent  for  the  court  to  reform  and 
enforce  it  in  the  same  action.  Huber  Mfg. 
Co.  V.  Claudel  [Kan.]  80  P.  960.  A  policy 
was  issued  upon  property  in  a  certain  build- 
ing, but  by  mistake  or  fraud  it  was  de- 
scribed as  being  in  another  building.  Loss 
having  occurred,  suit  was  commenced  to 
recover,  the  petition  setting  up  facts  show- 
ing mistake  "or  fraud.  Can  be  reformed  in 
same  action.  Aetna  Ins.  Co.  v.  Brannon 
tTex.]    14    Tex.    Ct.    Rep.    208,    89    S.   W.    1057. 

35.  Nichols  &  Shepard  Co.  V.  Berning 
Ilnd.  App.]  76  N.  B.   776. 

36.  See   4    C.   L.    1268. 


37.  Action  brought  to  remove  a  cloud  on 
the  title  and  to  reforip  a  deed.  Wife  claimed 
an  interest.  Complainants  alleged  that  she 
released  all  interest  by  an  antenuptial  agree- 
ment. In  reply  she  alleged  fraud.  A  neces- 
sary party.  Getzelman  v.  Blazier,  112  IIU 
App.   648. 

38.  Getzelman  v.  Blazier,  112  111.  App. 
648. 

39.  Hackett  v.  View,  109  App.  Div.  351, 
95    N.    T.    S.    675. 

40.  See   4   C.  L.    1268. 

41.  Bill  alleging  that  the  note  was  given 
for  interest  supposed  to  be  due  on  a  certain 
mortgage,  "but  it  was  a  mistake,  as  there 
was  not  due  that  amount  of  interest,"  in- 
sufficient as  it  does  not  state  wherein  the 
mistake  occurred.  Pearson  v.  Dancy  [Ala.] 
39  So.  474.  Where  the  bill  does  not  set 
out  clearly  the  mistake  complained  of,  it  is 
good  upon  demurrer  but  subject  to  a  mo- 
tion to  make  more  specific.  Nichols  &  Shep- 
ard Co.  V.  Berning   [Ind.  App.]    76  N.  E.   776, 

42.  By  agreement  defendant  was  appoint- 
ed agent  of  plaintiff  to  sell  stocks  with  cer- 
tain restrictions.  In  reducing  the  agreement 
to  writing  these  restrictions  were  omitted. 
Bill  alleges  that  certain  provisions  of  the 
true  agreement  were  omitted  in  reducing  it 
to  writing,  specifying  what  they  were.  Suffi- 
cient. Woolf  V.  Barnes,  46  Misc.  169,  93  N. 
T.  S.   219. 

43.  Aetna  Ins.  Co.  V.  Brannon  [Tex.  Civ. 
App.]    91    S.    W.    614. 

44.  Jacobs    V.    Parodi     [Fla.]    39    So.    833. 

45.  .Koch  V.  Streuter,  218  111.  546,  75  N.  K 
1049. 
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tlirough  the  negligence  of  the  party  seeking  relief.  *°  In  a  suit  to  enforce  a  eon- 
tract,  a  petition  which  alleges  a  mistake  or  fraud  sufBciently  is  not  defective  be- 
cause it  fails  to  pray  for  a  reformation,  and  evidence  of  mistake  or  fraud  is  ad- 
missible,*' as  a  court  may  always  reform  a  written  instrument  where  the  issues  and 
proof  justify  such  relief,  although  reformation  is  not  specifically  prayed  for,**  but 
if  the  issue  tendered  fails  to  direct  the  inquiry  to  the  mutuality  of  the  mistake,  it 
is  properly  rejected.** 

^¥he^e  a  written  contract  is  set  up  as  a  defense  to  a  complaint,  it  is  competent 
to  allege  mistake  and  pray  for  reformation  in  the  reply.^" 

Equity  will  reform  a  written  instrument  only  on  clear  and  convincing  evi- 
dence.^^     A  mere  preponderance  of   evidence  is  not   suflBcient.^^    This,  however, 


46.  Bill  alleging:  that  note  sued  upon  was 
by  mistake  given  for  interest  not  then  due, 
but  not  showing  that  complainant  was  not 
uegligent,  insufflcient.  Pearson  V.  Dancy 
[Ala.]   39  So.  474. 

47.  Plaintiff  insured  with  defendant  com- 
pany certain  goods,  but  by  mistake  or  fraud 
they  were  described  as  being  in  another 
building.  After  loss,  plaintiff  brought  action 
to  recover,  alleging  mistake  in  the  descrip- 
tion of  the  building,  but  petition  contained 
no  prayer  for  reformation.  Not  defective. 
Aetna  Ins.  Co.  v.  Brannon  [Tex.]  14  Tex. 
Ct.   Rep.    208,    89   S.   W.   1057. 

48.  Plaintiff  sought  to  recover  certain 
lands  and  for  trespass.  Defendant  in  an- 
swer alleged  that  a  certain  deed  executed 
by  him  to  grantor  of  plaintiff  by  mistake 
included  propejrty  in  question,  but  no  appro- 
priate issue  of  mistake  was  submitted. 
Error  to  admit  evidence  of  mistake.  Gwyn- 
Harper  Mfg.  Co.  v.  Cloer  [N.  C]  52  S.  E.  305. 
May  reform  where  cancellation  is  demanded. 
Hardy  v.  Ladow   [Kan.]    83  P.   401. 

49.  Plaintiff  brought  suit  to  enforce  spe- 
cific performance  of  a  deed,  and  defendant 
set  up  the  defense  that  the  land  was  in- 
cluded through  mistake,  but  an  issue  tender- 
ed by  defendant  failed  to  direct  the  inquiry 
to  the  mutuality  of  the  mistake,  and  was 
hence  properly  refused.  Kelly  v.  Johnson, 
135  N.  C.   650,   47  S.  B.  672. 

50.  Plaintiff  delivered  some  cattle  to  de- 
fendant for  shipment  to  Chicago,  via  St. 
Louis.  Written  contract  omitted  to  state 
over  what  road  the  cattle  were  to  be  shipped. 
Plaintiff  sues  for  damages  because  of  ship- 
men1>  over  a  longer  road  which  caused  a  de- 
lay. Defendant  sets  up  the  written  con- 
tract and  plaintiff  alleges  mistake  in  reply. 
Competent.  Turner  v.  Wabash  R.  Co.  [Mo. 
App.]    90    S.    W.    391. 

51.  Gray  v.  Merchants  Ins.  Co.,  113  111. 
App.  557;  Abbott  v.  Flint's  Adm'r  [Vt.]  62 
A.  721;  Heffron  v.  Fogel  [Wash.]  82  P.  1003. 
Evidence  held  not  "clear  and  satisfying." 
Hackett  v.  View,  109  App.  Div.  351,  95  N. 
T.  S.  675.  Instruction  that  the  evidence 
must  be  "clear,  precise,  and  convincing," 
correct.  Snyder  v.  Phillips,  25  Pa.  Super.  Ct. 
648.  Proof  of  the  mistake  and  of  the  real 
contract  must  be  full  and  satisfactory,  as 
the  writing  will  be  deemed  to  contain  the 
agreement  of  the  parties  until  the  contrary 


is  shown  beyond  reasonable  controversy. 
Jacobs    V.    Parodi    [Fla.]    39    So.    833. 

Evidence  suiHcient:  Plaintiff  orally  ar- 
ranged with  defendant  to  ship  cattle  to 
Chicago,  via  St.  Louis,  over  latter's  road, 
and  was  led  to  believe  that  the  written 
contract  so  provided  by  an  Indorsement  on 
the  back,  which,  however,  did  not  have 
that  effect.  When  plaintiff  applied  to 
defendant  to  have  it  reformed,  defendant 
answered  by  letter  in  which  it  admitted  the 
mistake.  Turner  v.  Wabash  R.  Co.  [Mo. 
App.]  90  S.  W.  391.  Plaintiff  sold  defend- 
ant land,  reserving  all  of  the  pine  timber 
excepting  such  as  would  be  necessary  for 
a  clearing  about  the  residence.  By  mistake 
of  the  scrivener  complainant  was  to  clear 
all  that  was  necessary  for  Improvements 
without  defining  what  improvements.  Ja- 
cobs v.  Parodi  [Fla.]  39  So.  833.  One  Cob- 
lentz  executed  a  bond  to  deed  a  certain 
forty  acres  to  one  Perry.  By  mistake.  Perry 
took  possession  of  adjoining  forty.  When 
mistake  was  discovered  Coblentz  told  him 
that  it  would  be  all  right,  that  he  would 
execute  a  deed  to  piece  in  his  possession. 
Deed  executed  as  called  for  by  the  bond. 
Evidence  sufficient  to  show  that  parties 
agreed  to  deed  land  in  possession  of  Perry. 
Black  V.  Baskins  [Ark.]  87  S.  W.  647. 
Testimony  of  persons  who  knew  contents 
of  title  bond  that  it  ran  to  widow  and 
heirs,  and  recitals  in  deed  to  same  effect 
held  sutncient  as  against  prima  facie  case 
made  by  record  that  it  ran  to  widow  alone, 
so  as  to  warrant  reformation  of  administra- 
tor's deed  to  make  it  run  to  widow  and 
heirs.  Franklin  v.  Cunningham,  187  Mo. 
184,    86  S.   W.    79. 

A  deed  was  executed  which  contained  a 
provision  that  it  should  not  be  delivered 
until  after  death  of  the  grantor.  Clause 
was  inserted  by  scrivener  but  was  read  by 
grantor.  Not  sufficient  evidence  that  mis- 
take was  mutual.  Griffin  v.  Miller,  188  Mo 
327,  87  S.  W.  455.  Plaintiff's  testator  con- 
veyed to  defendant  his  interest  in  a  piece 
of  land  which  had  been  sold  in  execution 
and  claims  that  defendant  agreed  to  re- 
deem and  to  reconvey  160  acres,  which  pro- 
vision was  omitted  by  mistake  from  the 
deed.  Evidence  contradictory.  Clutter  v 
Strange  [Wash.]  82  P.  1028.  Reformation  of 
compensation  clause  of  land  broker's  con- 
tract refused  because  proof  of  alleged  mis- 
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does  not  mean  that  the  evidence  must  be  so  clear  and  convincing  as  to  leave  no 
doubt  in  the  minds  of  the  jurors,  it  is  said  to  be  sufficient  if  there  be  evidence  to 
satisfy  an  unprejudiced  mind  beyond  a  reasonable  doubt.''^  In  a  suit  for  reforma- 
tion of  a  promissory  note,  where  it  is  claimed  wrong  dates  have  been  inserted  for 
maturity  of  different  instalments,  it  is  not  necessary  to  show  the  mistake  by  other 
evidence  than  that  afforded  by  the  note  itself  if  an  inspection  of  the  note  clearly 
establishes  that  a  mistake  has  been  made.°* 

WTiere  a  written  instrument  imposes  an  obligation  upon  the  party  seeking  to 
reform,  he  must  show  by  a  fair  preponderance  of  evidence  that  he  has  complied 
with  the  terms,'^^  but  where  a  deed  contains,  through  mistake,  more  than  was  in- 
tended, the  grantor  need  not  offer  to  put  grantee  in  statu  quo  before  seeking  to 
reform  it.^"  A  statement  by  the  agent  that  the  policy  was  all  right  is,  admissible  as 
bearing  upon  the  question  of  plaintiff's  negligence  in  not  reading  the  policy.^^ 
Extrinsic  evidence  concerning  the  subject  matter,  the  relations  of  the  parties,  and 
the  facts  and  circumstances  at  the  time  of  execution  of  the  instrument  is  admissible 
to  show  the  real  agreement.^* 

(§2)  D.  Trial  and  judgmentJ^^ — The  question  whether  there  was  &  mutual 
mistake  is  one  for  the  court  or  jury  to  be  determined  on  the  weight  of  the  testi- 
mony.^"    Injunction  may  issue  ancillary  to  a  bill  to  reform.^^ 

Where  a  deed  by  mistake  was  made  to  run  to  a  widow  alone,  instead  of  to  the 
widow  and  legal  heirs  of  the  purchaser,  the  effect  of  the  reformation  of  the  deed 
is  to  vest  in  all  the  grantees,  as  of  the  date  of  the  deed,  an  equal  undivided  interest 
as  tenants  in  common.^^  Where  one  brings  an  action  to  reform  a  written  instru- 
ment against  one  defendant,  and  judgment  is  rendered  against  him,  the  judgment 
is  conclusive  against  his  right  to  maintain  an  action  for  the  same  relief  against 
one  who  subsequently  acquires  a  right  under  the  defendant."^ 

Refoematories ;   Registees  of  Deeds;   Registkation;   Rehearing;   Rejoinders,  see  latest 
topical  index. 


take  of  scrivener  was  not  "clear  and  satis- 
factory." Wilcox  V.  Swecker  [Iowa]  105  N. 
W.    392. 

53.  Complainant  sold  to  defendant  the 
timber  on  a  vast  tract  of  land.  The  con- 
tract was  originally  oral,  but  was  reduced 
to  writing.  Complainant  seeks  to  reform 
written  contract  by  inserting-  clause  per- 
mitting him  to  clear  320  acres  per  year  if 
not  cut  by  defendant  after  twelve  months' 
notice.  Two  reliable  witnesses  on  each  side. 
Evidence  insufficient  to  reform.  Goerke  v. 
Eodgers    [Ark.]    86   S.  W.   837. 

53.     Snyder   v.   Phillips,    25   Pa.   Super.   Ct. 


Beep  V.   Lyman,    6   Ohio  C.   C.    (N.  S.) 


648. 

54. 
113. 

55.  A  deed  containing  a  defective  de- 
scription was  executed  in  consideration  of 
$1,  a'nd  the  maintenance  during  life  of 
grantor  and  his  wife  will  not  be  reformed 
until  grantee  has  shown  that  he  has  com- 
plied with  its  terms.  Williams  v.  Husky 
[Mo.]    90  S.  W.   425. 

5«.  By  mistake  a  deed  contained  more 
than  was  intended,  a  consideration  being 
paid  for  the  correct  amount.  Not  neces- 
sary to  offer  to  put  the  grantee  in  statu  quo 


before      seeking      reformation.     Keeley      v. 
Sayles,  217  111.   589,  75  N.  E.   567. 

57.  Aetna  Ins.  Co.  v.  Brannon  [Tex.  Civ. 
App.]   91  S.  W.   614. 

58.  Jacobs  V.  Parodi  [Pla.]  39  So.  833. 
Parol  evidence  is  competent  to  show  mu- 
tual mistake  of  fact.  Gray  v.  Merchants 
Ins.  Co.,  113  111.  App.  537.  Parol  evidence 
is  admissible  to  prove  the  real  contract  of 
the  parties  in  an  action  to  reform  a  written 
contract.  Nichols  &  Shepard  Co.  V.  Berning 
[Ind.   App.]    76  N.   E.  776. 

69.     See  4  C.  L.  1270. 

60.  Not  necessary  that  the  evidence  of 
plaintiff  and  defendant  agree.  Aetna  Ins. 
Co.  v.  Brannon  [Tex.  Civ.  App.]  91  S.  W. 
614. 

61.  Plaintiff  placed  some  stocks  in  de- 
fendants' hands  for  sale,  agreeing  that  if 
they  put  the  corporation  on  a,  sound  basis 
within  five  years  they  were  to  have  65% 
of  the  unsold  stock  then  remaining,  other- 
wise to  have  no  compensation.  Defendants 
fraudulently  Induced  plaintiff  to  sign  a  writ- 
ten instrument  representing  that  it  conform- 
ed to  the  oral  contract,  but  which  gave  a  much 
larger  compensation.  Temporary  injunction 
granted   restraining   sale    of   stock   pending 
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5  1.     Nature,  Form,  and  Reqnlsttea   (1286). 
i  2.     Parties   to    Release    (1286). 
§  3.     Interpretation,   Construction,  and  Ef- 
fect  (1286). 


§  4.     Defenses    to,    or    Avoidance    of.    Re- 
leases  (1287). 

§  B.     Fleadlns,   Proof  and  Practice   (1288). 


This  topic  includes  only  formal  releases,  excluding  settlements  and  the  effect 
of  a  release  as  an  accord  and  satisfaction.**" 

§  1.  Nature,  form,  and  requisites.''^ — A  release  is  the  discharging  of  a  right 
of  action  which  one  person  has  against  another.'*  It  must  be  execTited"^  and  be 
supported  by  legal  and  sufficient  consideration.** 

§  3.  Parties  to  release.'^ — A  release  may  be  executed  by  a  person  having 
capacity  to  contract  or  his  agen.t,^"  but  the  release  of  a  demand  by  a  stranger  is  no 
defense  to  an  action.''^  Eeleases  executed  by  releasor  in  his  own  proper  person  in 
one  name  and  accepted  as  such  operate  upon  transactions  conducted  by  releasor 
under  a  different  name.'^ 

§  3.  Interpretation,  construction,  and  effect.''^ — ^Eeleases  absolute  and  uneqaiv- 
ocal  in  their  terms  must  be  construed  according  to  the  language  which  the  parties 
have  seen  fit  to  use/*  and  general  words  are  to  be  limited  and  restrained  to  the 
particular  words  in  the  recital.'*     A  release  of  damage  incident  to  certain  acts 


suit  for  reformation  and  other  relief.     Woolf 
V.  Barnes,  104  App.  Div.  620,  93  N.  Y.  S.  961. 

62.  Franklin  v.  Cunning-ham,  187  Mo.  184, 
86    S.    "W.    79. 

63.  Plaintiffs  brought  suit  against  their 
grantee  and  one  Anderson,  a  subsequent 
grantee,  to  correct  the  description  in  the 
deed,  and  judgment  -was  rendered  for  the 
defendants.  Now  they  seek  to  maintain  an 
action  for  the  same  relief  against  Ander- 
son's subsequent  grantee.  Judgment  con- 
elusive.  William  v.  Husky  [Mo.]  90  S.  W. 
425. 

64.  See  Accord  and  Satisfaction,  5  C.  L..  14. 

65.  See  4  C.  L.    1270. 

66.  A  cause  of  action  already  accrued, 
released  by  a  subsequent  written  contract. 
Fountain  v.  "Wabash  R.  Co.  [Mo.  App.]  90 
S.   "W.   393. 

67.  "What  Is  execution.  St.  Louis  S.  "V^.  R. 
Co.  V.  Demsey  [Tex.  Civ.  App.]  13  Tex.  Ct. 
Rep.   961.    89  S.  "W.   786. 

68.  Fountain  v.  "Wabash  R.  Co.  [Mo.  App.] 
90  S.  W.  393.  Release  of  breach  of  previous 
contract  to  furnish  cars  held  without  con- 
sideration.    Id. 

«0.     See    4    C.    L.    1271. 

70.  The  agent's  name  appeared  In  the 
body  of  the  instrument,  but  it  was  signed 
by  the  agent  in  his  representative  capacity. 
Hicks  V.  Kenan,   139  N.   C.   337,    51   S.   E.   941. 

71.  Flynn  v.  Butler  [Mass.]  75  N.  B.  730. 
A  landlord  executed  a  release  which  his 
tenants  sought  to  avail  themselves  of. 
Hirschfleld  v.  Alsberg,  93  N.  T.  S.  617. 

72.  Releasor  executed  general  releases 
under  a  fictitious  name,  which  were  held 
to  include  transactions  conducted  by  him 
under  his  own  name,  because  his  rights 
attached  to  his  personality  and  not  to  his 
name.  Klopot  v.  Metropolitan  Stock  Exch., 
188  Mass.   335,  74  N.  B.  596. 


73.  See  4  C.  L.  1271.  Release  reciting 
"given  under  our  hands  and  seals"  signed 
by  one  of  t"wo  parties  held  release  of  both 
parties.  Rockwell  v.  Capital  Traction  Co., 
25  App.  D.  C.  98. 

74.  General  releases  held  to  include  de- 
mands not  contemplated  by  the  parties. 
Klopot  v.  Metropolitan  Stock  Bxch.,  188 
Mass.   335,  74  N.  B.  596. 

75.  Texas  &  P.  R.  Co.  v.  Dashiell,  198  U. 
S.  521,  49  Law.  Ed.  1150.  A  general  release 
construed.  Kelly  v.  Pioneer  Press  Co. 
[Minn.]    103    N.    W.    330. 

ISstoppel:  A  release  by  a  legatee  does  not 
estop  releasor  from  participating  in  proper- 
ty not  covered  by  the  will.  In  re  St.  John, 
104  App.  Div.  622,  93  N.  T.  S.  840.  Release 
of  damages  held  to  cover  damage  for  loca- 
tion of  sewerage  works  as  well  as  for 
diversion  of  stream.  Evans  v.  Boston 
[Mass.]    76   N.    E.    905. 

Note:  Plaintiff  was  injured  In  a  railway 
accident,  and  for  thirty  dollars  signed  a. 
paper  which  recited  certain  specific  injuries, 
and  then  released  the  defendant  in  general 
terms  from  "all  claims,  demands,  damages 
and  liabilities,  of  any  and  every  kind  or 
character  whatsoever,  for  or  on  account  of 
the  injuries  sustained  *  *  •  in  the 
manner  or  upon  the  occasion  aforesaid,  and 
arising  or  accruing,  or  hereafter  arising  or 
accruing  in  any  way  therefrom."  The  plain- 
tiff now  sues  for  injuries  subsequently  devel- 
oping and  unknown  at  the  time  of  the  re- 
lease. Held  the  general  terms  in  the  re- 
lease are  limited  to  the  specific  injuries  In 
the  recital,  because  the  plaintiff  being  Ig- 
norant of  the  Injuries  cannot  be  said  to' 
have  intended  to  release  them.  Texas  & 
P.  R.  Co.  V.  Dashiell,  198  U.  S.  521,  49  Law. 
Ed.  1150.  The  principle  is  well  settled 
that  general  words  In  a  release  are  limited 
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applies  only  to  injury  then  contemplated^'  However,  a  release  reserving  demands 
cannot  be  set  up  in  bar  to  a  subsequent  action  brought  thereon,'^  nor  is  the  release 
of  a  stranger  a  defense.''  Where  releasor  had  two  accounts,  one  in  his  own  name 
and  one  in  an  assumed  ,name,  a  general  release  in  the  assumed  name  released  both.'" 
For  a  release  of  one  joint  tort  feasor  to  enure  to  the  others,  satisfaction  miist  be 
intended  and  received  as  in  full.'"  So  it  has  been  held  that  when  tort  feasors  are 
not  jointly  liable  the  release  of  part  does  not  release  all.'^  By  statute  in  some 
jurisdictions  on^  joint  debtor  may  be  released  without  releasing  the  others.'^ 

§  4.  Defenses  to,  or  avoidance  of,  releases.^" — Like  all  other  contracts  a  re- 
lease is  invalid  if  procured  by  fraud'*  or  made  under  mistake,'^  or  where  releasor 
was  incompetent  to  contract;'"  but  misrepresentation  as  to  collateral  facts  will  not 
aVoid  a  release  in  an  action  at  law,"  nor  will  fraud  regarding  the  value  of  the 
consideration,"  and  a  person  failing  to  use  ordinary  care  in  ascertaining  the  charac- 
ter of  a  release  is  bound  thereby,'"   as   when  the  releasee   acted   in  good   faith 


by  the  specifications  of  the  recital  (2  Rolle 
Ab.  409;  Thorpe  v.  Thorpe,  1  Ld.  Raym.  235; 
Jackson  v.  Stackhouse,  1  Cowen  [N.  T.] 
122;  Railroad  v.  Artist,  69  F.  365),  as 
the  intention  is  taken  to  be  to  release  only 
the  claims  recited  (Lumley  v.  Railway  Co. 
76  P.  66).  But  it  would  seem  a  release 
as  to  injuries  may  reserve  rights  as  to 
claims  not  mentioned  or  yet  accrued.  Bliss 
V.  Railway  Co.,  160  Mass.  447,  39  Am.  St. 
Rep.  504.  Under  a  general  release  con- 
taining no  specific  recital,  the  one  releasing 
.is  held  to  take  "the  chances  of  future  de- 
velopment" (Railway  Co.  v.  McCarty,  94 
Tex.  298,  86  Am.  St.  Rep.  854,  53  L.  R.  A. 
507),  though  such  a  release  may  be  set 
aside  in  equity  for  fraud  or  mistake  (Blair 
V.  Railway  Co.,  89  Mo.  383).  The  principal 
case  accords  with  the  weight  of  authority, 
but  see  for  an  opposite  holding  on  a  similar 
release.  Quebe  v.  Railway  Co.,  98  Tex.  6,  81 
S.  W.  20.^5  Columbia  L.  R.   552. 

76.  A  deed  granting  land  to  a  railroad 
contained  a  release  "from  all  inconvenience 
and  damage,  incident  to  the  construction  and 
use  of  said  railroad."  Improvements  upon 
the  railroad  necessitated  a  change  of  grade 
of  the  adjacent  highway.  Perrine  v.  Penn- 
sylvania R.  Co.   [N.  J.  Law]    61  A.   87. 

77.  A  release  of  all  demands  "except 
forest  timber  which  may  have  been  dam- 
aged." Morgan  v.  St.  Louis  &  S.  F.  R.  Co., 
Ill  Mo.   App.    721,   86    S.   W.    590. 

78.  A  landlord  executed  a  release  which 
his  tenants  sought  to  avail  themselves  of. 
Hirschfield  v.   Alsberg,   93   N.   T.   S.    617. 

79.  Klopot  v.  Metropolitan  Stock  Exch., 
188  Mass.   335,  74  N.  E.   596. 

80.  Bailey  v.  Delta  Blec.  Light,  Power  & 
Mfg.  Co.  [Miss.]  38  So.  354.  The  release  of 
one  joint  tort  feasor,  with  a  reservation  of 
the  right  to  sue  the  other,  does  not  release 
the  joint  feasor.  Hirschfield  v.  Alberg,  93 
N.   T.  S.   G17. 

81.  Pecos  &  N.  T.  R.  Co.  v.  Lovelady  [Tex. 
Civ.  App.]  13  Tex.  Ct.  Rep.  176,  87  S.  W.  710. 
Release  of  one  guilty  of  distinct  acts  of 
negligence  does  not  operate  as  release  under 
joint  tort  feasor  rule.  Chapman  v.  Pitts- 
burg R.  Co..   140  F.   784. 

82.  Symmes  v.  Cauble  [S.  C]  51  S.  E.  862. 


53.  See  4  C.   L.   1273. 

54.  Good  faith  on  the  part  of  the  releasee 
and  full  understanding  of  his  rights  by  the 
releasor  are  essential.  Kansas  City,  etc.,  R. 
Co.  V.  Chiles  [Miss.]  38  So.  498.  Misrepre- 
sentations must  be  intentionally  and  know- 
ingly false.  Kelly  v.  Pioneer  Press  Co. 
[Minn.]  103  N.  W.  330.  Evidence  held  in- 
sufficient to  show  fraud  in  promising  job 
for  life  to  releasor.  Southwestern  Tel.  & 
T.  Co.  V.  James  [Tex.  Civ.  App.]  91  S.  W.  654. 
Release  signed  under  representation  that 
it  was  a  receipt  for  a  small  gratuity  held  in- 
invalid.  Austin  v.  St.  Louis  Transit  Co. 
[Mo.  App.]  91  S.  W.  450.  Release  of  life  in- 
surance policy  by  Tvidow  for  nominal  con- 
sideration on  claim  that  policy  was  void, 
held  fraudulent.  Rauen  v.  Prudential  Ins. 
Co.  [Iowa]  106  N.  W.  198.  False  statements 
of  physician  employed  by  releasee.  Gulf, 
etc.,  R.  Co.  V.  Huyett  [Tex.  Civ.  App.]  14  Tex. 
Ct.  Rep.  124,  89  S.  W.  1118.  A  release  of 
life  insurance  policies  obtained  from  a  sick 
■woman  by  misrepresentation,  Clark  v.  Le- 
high Val.   R.  Co.,   24  Pa.  Super.  Ct.   609. 

85.  A  railroad  employee,  believing  he  was 
but  slightly  injured,  when  in  fact  he  was  seri- 
ously injured,  signed  a  release,  relying  upon 
the  statement  of  releasee's  physician.  Great 
Northern  R.  Co.  v.  Fowler  [C.  C.  A.]  136  F. 
118;  Great  Northern  R.  Co.  v.  Fowler  [C.  C. 
A.]    136  F.  118. 

86.  Evidence  held  to  sustain  finding  that 
releasor  was  incompetent.  Galveston,  etc., 
R.  Co.  V.  Green  [Tex.  Civ.  App.]  91  S.  W.  380. 
And  see  Incompetency,  5  C.  L.  1775. 

87.  Miller  v.  Mutual  Reserve  Fund  Life 
Ass'n,    113   111.    App.    481. 

88.  Mattoon  Gas  Light  &  Coke  Co.  v. 
Dolan,   111  111.   App.   333. 

89.  Release  signed  by  a  person  able  to 
read.  Hartley  v.  Chicago  &  A.  R.  Co.,  116 
111.  App.  277.  Release  sought  to  be  avoided 
without  excuse  for  not  reading  without  any 
showing  of  mental  incapacity,  disability,  or 
misreading.  Hoerger  v.  Citizens'  St.  R.  Co. 
[Ind.  App.]  76  N.  B.  328;  Hartley  v.  Chicago, 
etc.,  R.  Co.,  116  111.  App.  277.  Failure  to  re- 
quest that  a  release  be  read  before  signing 
held  to  prevent  avoidance  for  misrepresenta- 
tion as  to  nature  of  instrument.  Hicks  v. 
Harbison-Walker  Co.,  212  Pa.  437,  61  A.  958. 
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and  parted  with  consideration  while  the  releasor  clothed  a  person  committing 
fraud  with  apparent  authority  to  act/"  and  one  seeking  to  repudiate  a  release  for 
fraud  must  promptly  disavow  it."^  The  decisions  are  in  hopeless  conflict  as  tc 
whether  the  return  of  the  consideration  for  a  release  is  necessary  before  action 
brought  to  avoid  a  release.^^  Tender  need  not  be  made  of  indebtedness  incurred  but 
not  yet  paid  by  releasee,  amount  not  known."' 

§  5.  Pleading,  proof,  and  practice.^* — Fraud  is  ordinarily  pleaded  by  repli- 
cation to  the  plea  of  release"^  which  must  allege  rescission,""  and  should  conclude 
with  a  verification  ra,ther  than  to  the  country."^  Fraud  may  be  proved  under  plea 
non  est  factum."' 

The  burden  of  proof  is  upon  one  claiming  that  a  release  was  obtained  by 
fraud  or  vnthout  consideration."^  The  equitable  rule  of  evidence  in  reforming 
or  abrogating  instruments  does  not  apply  in  a  court  of  law  when  the  execution 
of  a  release  under  seal  is  admitted,^  and  testimony  to  contradict,  vary,  or  add  to 
a  written  release  is  incompetent.^  The  evidence  conflicting,  whether  a  release 
was  legally  obtained,  is  a  question  of  fact  for  the  Jury,'  but  where  there  is  no 
evidence,  the  question  should  not  be  submitted  to  the  jury.*  What  constitutes 
fraud  or  mistake,  as  well  as  the  admissibility^  and  sufficiency  of  evidence,"  are 
more  fully  treated  elsewhere.' 

Reliep  Funds  and  Associations,  see  latest  topical  index. 


90.  Releasor's   attorney  Irauflulently  pre 
cured  a  release,  which  was  accepted  by   re- 
leasee in  good  faith.     Belheumer  v.  Thomas 
[Vt.]    62   A.   719. 

91.  Wliat  Is  ratification!  Ratification  of 
a  release  as  a  matter  of  law  is  not  shO"wn  by 
the  appropriation  of  the  consideration  there- 
for when  releasor  labored  under  a  mistake. 
Rockwell  V.  Capital  Traction  Co.,  25  App. 
D.  C.  98.  Use  of  a  small  part  of  the  con- 
sideration for  a  release  procured  by  fraud 
does  not  constitute  ratification  where  re- 
pudiation and  tender  were  made  as  soon  as 
releasor  was  apprised  of  his  rights.  Louis- 
ville &  N.  R.  Co.  V.  Helm  [Ky.]  89  S.  W. 
709. 

92.  Not  necessary.  Rockwell  v.  Capital 
Traction  Co.,  25  App.  D.  C.  98;  Zuelly  v.  Cas- 
per [Ind.  App.]  76  N.  B.  646.-  Contra.  Sav- 
ory V.  North  Bast  Borough,  26  Pa.  Super.  Ct. 
1.  Must  tender  consideration  in  order  to 
repudiate  release.  Harrison  v.  Alabama 
Midland  R.  Cp.  [Ala.]  40  So.  394.  Evidence 
held  not  sufl^cient  to  warrant  an  instruction 
that  there  could  be  no  recovery  "without  a 
return  or  offer  to  return  the  money  paid  for 
a  release.  Clark  v.  Lehigh  Val.  R.  Co., 
24  Pa.  Super.  Ct.  609.  Money  given  as 
present.  Release  written  over  receipt.  Need 
not  tender.  Ingram  v.  Covington,  etc.,  R. 
Co.  [Ky.l  89  S.  W.  541.  Tender  need  not 
include  interest.  Louisville  &  N.  R.  Co.  v. 
Helm  [Ky.]  89  S.  W.  709.  Compensation  for 
board  and  nursing  furnished  by  employer  of 
his  own  motion  before  release  and  not  in- 
cluded in  stated  consideration  need  not  be 
tendered.  Id.  Where  the  stated  considera- 
tion in  the  release  did  not  include  certain 
items,  and  releasee  on  the  repudiation  of  the 
release  did  not  ask  that  it  be  returned,  evi- 
dence  as   to  such   items  is   inadmissible.     Id. 

93.  Glisson  v.  Paducah  Ry.  &  Light  Co., 
27  Ky.  L.  R.  965,    87  S.  W.   305. 


94.  See  4   C.  L.   1274. 

95.  Mistake  avoiding  a  release  cannot  be 
urged  by  replication  in  an  action  at  law. 
Chicago,  etc.,  R.  Co.  v.  Jennings,  114  111.  App. 
622. 

96.  Demurrer  to  a  replication  sustained. 
Hoerger  v.  Citizens'  St.  R.  Co.  [Ind.  App.] 
76   N.    B.    328. 

97.  Chicago  &  A.  R.  Co.  v.  Jennings,  114 
111.  App.   622.  * 

98.  Michigan  Mut.  Life  Ins.  Co.  v.  Vierra, 
116  111.  App.   476. 

99.  St.  Louis  &  Belleville  Elec.  R.  Co.  v. 
Erlinger.  112  111.  App.  506;  Davis  v.  Weather- 
ly,   119  111.  App.   238. 

t.  Clark  V.  Lehigh  Val.  R.  Co.,  24  Pa. 
Super.    Ct.    609. 

2.  Instrument  held  a  release  and  not  a 
mere  receipt.  Lanham  v.  Louisville  &  N.  R. 
Co.,  27  Ky.  L.  R.  772,  86  S.  W.  680.  Assign- 
ment of  claim  with  power  to  release  cannot 
operate  as  a  release,  nor  can  it  be  shown  by 
parol  to  be  one.  Flynn  v.  Butler  [Mass.] 
75  N.  E.  730. 

3.  Spring  Valley  Coal  Co.  v.  Buzis,  115 
111.  App.  196;  Hot  Springs  R.  Co.  v.  McMillan 
[Ark.]  88  S.  W.  846;  Kansas  City,  etc.,  R.  Co. 
V.  Chiles  [Miss.]  38  So.  498;  Sargent  Co.  v. 
Baublis,  215  111.  428,  74  N.  B.  455;  Glisson  v. 
Paducah  R.  &  Light  Co.,  27  Ky.  L.  R.  965, 
87  S.  W.  305;  Sargent  Co.  v.  Baublis,  215  111. 
428,  74  N.  B.  455;  Clark  v.  Lehigh  Val.  R.  Co.. 
24  Pa.  Super.  Ct.  609;  Rockwell  v.  Capital 
Traction  Co.,  25  App.  D.  C.  98.  Evidence 
held  to  sustain  finding  of  fraud.  Louisville 
&•  N.  R.  Co.  V.  Helm  [Ky.]  89  S.  W.  709; 
Erickson  v.  .Northwest  Paper  Co.  [Minn.]  104 
N.  W.    291. 

4.  St.  Louis  S.  W.  R.  Co.  v.  Demsey  [Tex. 
Civ.  App.]   13  Tex.  Ct.  Rep.  961,  89  S.  yf.  786. 

5.  Acts  and  declarations  of  agent  procur- 
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§  1.  Organization  as  n  Corporation,  and 
Status  of  Society  (12S0). 

§  2.     Membership   and  Meetings    (1289). 

S   3.     Ministers    (1290). 

§  4.  Powers  and  Liabilities  of  Society  in 
General  (1290). 


§   6.      Property  and  Funds   (1290). 
§   6.     Jurisdiction    of    Courts    (1291). 
§  7.     Actions     by    or     Against     Society     or 
Members  (1201). 


§  1.  Organization  as  a  corporation^  and  status  of  society.^ — Under  a  statute 
providing  that  land  conveyed  to  religious  societies  shall  vest  in  the  trustees  there- 
of, the  wardens  and  vestry  of  a  parish  are  a  body  corporate ;°  but  the  statutes  of 
Xew  York,  authorizing  trusts  of  real  and  personal  estate  for  the  benefit  of  the 
ShaJcer  society  and  vesting  the  title  of  all  its  property  in  the  trustees,  do  not  make 
that  society  a  religious  corporation.^"  Laws  permitting  the  incorporation  of  re- 
ligious associations  are  an  implied  part  of  the  association  agreement  and  members 
impliedly  agree  that  it  may  avail  itself  of  such  law  at  any  future  time.^^  If  the 
steps  leading  up  to  such  incorporation  conform  to  the  statute,  the  association  be- 
comes thereby  incorporated,  whether  the  subsequent  administration  of  the  corpora- 
tion be  regular  or  not,  and  whether  the  by-laws  adopted  be  reasonable  or  unreason- 
able;^^ nor  is  it  necessary  that  such  corporation  should  bear  the  same  narne  as 
the  original  association,  the  incorporators  being  at  liberty  to  choose  such  appro- 
priate name  as  seems  best  to  them.^^  A  minority  faction  of  such  association, 
which  continues  to  meet  in  the  church  building,  proceeding  regularly  and  with- 
out fraud,  may  incorporate  and  hold  possession  of  the  property  of  the  associ- 
ation.^* Notice  of  intention  to  submit  the  question  of  amendment  of  the  char- 
ter of   a  church  is  necessary  to   the  validity   of   such  action  at   any   meeting.^' 

§  2.  Membership  and  meetings}^ — Every  member  of  a  voluntary  religious 
society  has  an  absolute  right  to  have  its  property  controlled  and  administered 
according  to  its  organic  plan  and  to  participate  in  its  affairs.^^  The  court  will 
not  pass  upon  the  membership  or  spiritual  status  of  persons  belonging  or  claim- 
ing to  belong  to  religious  societies.^'     A  meeting  held  at  the  regular  time  and 


ing  release  before  and  after  the  release,  held 
admissible.  Glisson  v.  Paducah  R.  &  Light 
Co.,  27  Ky.  L.  E.  965,  87  S.  W.  305.  Evi- 
dence of  plaintiff's  attorney  that  he  did  not 
know  of  release,  inadmissible.  Wojtylak  v. 
Kansas  &  T.  Coal  Co.,  188  Mo.  260,  87  S.  W. 
506.  Evidence  that  recitals  of  considera- 
tion were  not  true  admissible.  Proof  of 
custom  to  pay  wages  of  disabled  employe, 
such  wages  being  part  of  consideration 
stated.  Hot  Springs  K.  Co.  v.  McMillan 
[Ark.]   88  S.  "W.  846. 

6.  Evidence  held  to  show  that  release 
w^as  signed  under  belief  that  it  was  receipt 
for  small  gratuity.  Austin  v.  St.  Louis 
Transit  Co.  [Mo.  App.]  91  S.  W.  450.  Evi- 
dence held  to  show  that  release  of  damage 
was  procured  by  false  statement  that  it 
was  a  receipt  for  a  small  payment  for  ex- 
penses of  delay.  Chicago  &  A.  R.  Co.  v. 
Jennings,  217  111.  494,  75  N.  E.  560. 

7.  See  Fraud  and  Undue  Influence,  5  C. 
L.    1541;   Mistake,    etc.,    6   C.   L.    678. 

8.  See    4   C.   L.    1275. 

».  Code,  §  3665.  St.  James  Parish  v.  Bag- 
ley,  138  N.  C.    384,  50  S.   E.   841. 

10.  Laws  1-839,  p.  146,  c.  174;  Laws  1849, 
p.  527,  c.  373;  Laws  1852,  p.  275,  c.  203. 
Hence  an  order  of  the  supreme  court  is  not 
necessary  to  render  a  conveyance  of  its  real 


estate  valid.  Feiner  v.  Reiss,  98  App.  Div. 
40,   90  N.  Y.   S.  568. 

11,  12.  Spiritual  &  Philosophical  Temple 
V.  Vincent    [Wis.]    105   N.   W.   1026. 

13.-  Rev.  St.  1898,  §  1991.  Spiritual  & 
Philosophical  Temple  v.  Vincent  [Wis.]  105 
N.   W.   1026. 

14.  A  meeting  held  at  the  regular  time 
and  at  the  regular  church  edifice,  of  which 
due  public  notice  was  given  and  which 
all  members  were  free  to  attend,  was  a 
"stated"  meeting  at  "which  the  required  no- 
tice of  incorporation  could  be  given  under 
Rev.  St.  1898,  §  1990.  Spiritual  &  Philo- 
sophical Temple  v,  Vincent  [Wis.]  105  N. 
W.  1026. 

15.  Where  the  charter  of  a  church  could 
be  amended  only  by  a  vote  of  two-thirds  of 
the  male  members  thereof,  such  amendment 
submitted  without  any  previous  notice  or  de- 
bate and  not  voted  upon  in  tlie  usual  parlia- 
mentary manner,  although  agreed  to  by  the 
required  two-thirds  and  subsequently  signed 
by  more  than  that  number,  could  not  be 
sustained.  African  M.  E.  Union  Church,  28 
Pa.    Super.    Ct.    193. 

16.  See    4    C.    L.    1275. 

17.  Spiritual  &  Philosophical  Temple  v. 
Vincent    [Wis.]    105  N.   W.   1026. 

18.  Bonacum  v.  Murphy  [Neb.]  104  N.  W. 
180. 
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place^  which  -was  publicly  called  and  which  every  member  was  free  to  attend,  was 
a  "stated"  meeting  at  which  the  required  notice  of  incorporation  could  be  given." 

§  3.  Ministers.'^'' — The  pastor  of  a  church  is  a  factor  in  the  promotion  of 
the  religious  purposes  thereof,"  and  the  church  is  bound  to  pay  his  salary.^^  By 
continued  services,  payment  of  salary  and  the  common  understanding  of  all  par- 
ties, one  may,  without  formal  call  or  installation,  become  pastor  of  a  church  con- 
gregational in  polity  and  having  authority  to  employ  its  own  pastor.^'  In  the 
absence  of  any  law  of  a  religious  denomination  regulating  the  appointment  and 
dismissal  of  priests,  the  board  of  trustees  of  a  religious  society  incorporated  under 
the  statutes  of  a  state,  which  is  vested  by  the  by-laws  with  the  control  and  direction 
of  the  association  and  church,  has  the  power  of  appointing  or  dismissing  a  priest.^" 

§  4.  Powers  and  liabilities  of  society  in  gencral.^^ — It  is  an  inherent  right 
of  a  church  society,  which  is  congregational  in  polity,  to  manage  its  own  affairs.  ^° 
Where  the  constitution  of  a  religious  corporation,  adopted  by  the  members  by 
unanimous  consent,  provided  for  a  determination  of  all  controversies  by  a  majori- 
ty vote,  the  fact  that  it  also  provided  that  the  management  of  its  affairs  should 
be  by  "the  congregation  as  a  whole"  did  not  require  the  assent  of  every  member 
to  every  vote,^^  but  that  phrase  referred  to  action  at  a  meeting  which  all  the 
members  were  entitled  and  had  an  opportunity  to  attend.^*  Although  in  some 
states  the  doctrine  prevails  that  a  gift  to  a  voluntary  charitable  or  religious  society 
is  a  gift  in  trust  for  the  uses  and  purposes  of  such  society,^"  yet  it  was  held  that 
a  bequest  of  funds  in  New  York  to  acquire  lands  and  erect  a  church  within  a 
diocese  located  in  Utah  and  Idaho,  no  such  corporation  as  the  one  named  as  benefi- 
ciary existing,  was  void  in  the  absence  of  any  showing  that  such  doctrine  prevailed 
in  Utah  and  Idaho,  and  under  the  presumption  that  the  common-law  doctrine 
was  in  force.'" 

§  5.  Property  and  funds.^^ — ^When  the  members  of  a  religious  congregation 
divide  into  factions  and  separate,  the  title  to  the  property  of  the  congregation 
will  remain  in  that  division  which  adheres  to  the  tenets  and  doctrines  originally 
taught  by  the  congregation  to  whose  use  the  property  was  originally  dedicated. ^'^ 


19.  Under  Rev.  St.  1S9S,  §  1990.  Spiritual 
&  Philosophical  Temple  v.  Vincent  [Wis.]  105 
N.    W.    1026. 

20.  See    4    C.   L,.    1276. 

21.  Kelsey  v.  Jackson,  123  Ga.  113,  50 
S.    E.    951. 

22.  If  the  divine  law  does  not  prompt  the 
members  to  pay  such  a  debt,  human  law 
will  enforce  it.  Kelsey  v.  Jackson,  123  Ga. 
113,   50  S.  E.  951. 

23.  A  German  Evangelical  Lutheran 
church.     Duessel  v.  Proch   [Conn.]   62  A.  152. 

24.  Papaliou  v.  Manusos,  113  III.  App.  316. 

25.  See  4  C.  L.   1276. 

26.  It  can  affiliate  itself  with  any  synod 
or  council  of  its  denomination  and  change 
its  affiliation  from  time  to  time  by  a  majority 
vote  of  its  members.  Duessel  v.  Proch 
[Conn.]  62  A.  152,  citing  Lutheran  Congrega- 
tion v.  St.  Michael's  Evangelical  Church  48 
Pa.    20. 

27.  2S.     Duessel  v.  Proch  [Conn.]  62  A.  152. 
29.     A  conveyance  of  land  to  the  trustees 

of  an  unincorporated  religious  society  is  not 
void  for  want  of  a  grantee.  It  being  in  the 
nature  of  a  charitable  trust  and  all  the 
members  of  the  congregation  being  bene- 
ficiaries. Christian  Church  of  Sand  Creek 
V.   Church   of  Christ  of  Sand  Creek,  '219   111. 


603,  76  N.  E.  703.  Such  property,  upon  the 
incorporation  of  the  society,  vests  in  the 
corporation  (Id.)  especially  where  the  law 
at  the  time  of  the  organization  of  the  so- 
ciety makes  provision  for  the  incorporation 
of  such  voluntary  assc-iations  (Spiritual  & 
Philosophical  Temple  v.  Vincent  [Wis.]  105 
N,  W.  1026).  Where  such  a  society  had  had 
uninterrupted  possession  and  use  of  land 
for  at  least  30  years  under  a  lost  deed,  it 
was  presumed,  since  the  society  was  in- 
capable of  taking  title  in  itself,  that  the 
title  was  legally  conveyed  to  trustees  for 
its  benefit.  Penny  v.  Central  Coal  &  Coke 
Co.    [C.   C.   A.]    138    P.    769. 

SO.  The  bequest  could  not  be  saved  by 
Laws  1893,  p.  1748,  c.  701,  authorizing  the 
organization  of  a  corporation  in  such  cases, 
nor  by  the  amendment  of  1901  which  was 
enacted  after  testatrix's  death,  nor  by  the 
authority  of  courts  to  administer  a  gift 
so  as  most  effectually  to  accomplish  the 
donor's  will  when  a  literal  compliance  is 
impracticable,  for  that  can  be  done  only 
after  the  lapse  of  25  years  from  the  time  of 
the  gift.  Mount  v.  Tuttle  [N.  T.]  76  N  B 
873. 

31.  See  4  C.  L.   1276. 

32.  Christian    Church    of    Sand    Creek    V. 
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Even  a  minority  faction  of  a  voluntary  religious  society,  which  continues  to  meet 
in  the  regular  church  edifice,  can,  by  proceeding  regularly  and  without  fraud,  un- 
der a  statute  providing  for  incorporation  of  such  bodies,  organize  as  a  corporation 
and  hold  the  property  of  the  association  as  against  a  seceding  majority  faction 
that  meets  at  a  private  residence.^"  When  land  was  conveyed  to  trustees  of  a 
certain  Lutheran  church  and  to  their  successors  and  assigns,  "to  them  and  their  own 
proper  use  and  behoof,"  such  church  being  congregational  and  having  power  to 
manage  its  own  affairs,  the  use  of  such  property  by  a  corporation  subsequently 
organized  from  the  old  congregation,  of  the  same  ecclesiastical  character,  was 
lawful;^*  and  a  bill  of  complaint  based  on  such  use  of  the  property  was  properly 
dismissed,  it  not  presenting  a  case  of  the  use  of  a  trust  estate  for  purposes  foreign 
to  the  trust.^"  A  voluntary,  unincorporated  religious  society  may  by  statute  obtain 
the  corporate  power  to  have  property  held  by  trustees  in  perpetual  succession.'" 
It  having  ever  been  the  policy  of  a  state  to  refrain  from  taxing  property  held 
for  religious  and  charitable  purposes,  a  legislative  intent  to  impose  such  taxes 
will  not  be  presumed  in  the  absence  of  language  clearly  expressing  it.'' 

§  6.  Jurisdiction  of  courts.^^ — The  right  of  civil  courts  to  interfere  in  eccle- 
siastical matters  exists  only  where  there  are  conflicting  claims  to  church  property 
or  funds,  or  the  use  of  them,"'  or  where  civil  rights  are  involved.*" 

§  7.  Actions  by  or  against  society  or  members.*''- — In  order  that  a  church  may 
sue  or  be  sued  as  an  entity  it  must  either  be  incorporated  or  must  file  the  certifi- 
cate required  by  law;*^  but  where  it  has  not  been  incorporated  and  has  not  filed 
such  certificate,  a  proceeding  to  subject  its  trust  property  to  a  debt  for  which  the 
church  is  liable  may  be  brought  against  the  trustees  who  are  the  only  necessary 


Church  of  Christ  of  Sand  Creek.  219  111.  503, 
76   N.  B.    703. 

33.  Rev.  St.  1898,  5  1990,  provides  for 
such  Incorporation.  Spiritual  &  Philosophi- 
cal Temple  v.  Vincent  [Wis.]   105  N.  W.  1026. 

34,  35.     Duessel  v.  Proch  [Conn.]   62  A.  162. 

36.  Laws  1839,  p.  »46,  c.  174;  Laws  1849, 
p.  527,  c.  373;  Laws  1852,  p.  275,  c.  203,  au- 
thorize trusts  of  real  and  personal  estate 
for  the  benefit  of  the  Shaker  society  and  vest 
in  the  trustees  thereof  the  legal  title  to  all 
its  property.  Feiner  v.  Reiss,  98  App.  Div. 
40,  90  N.  T.  S.  568.  Such  statutes  vest  the 
legal  title  in  the  trustees,  and  the  "Cove- 
nant" of  the  society  vests  the  fee  of  all 
lands  in  the  trustees,  ^expressly  surrender- 
ing any  rights  or  claim  of  the  members 
thereto.  Id.  A  conveyance  of  real  estate 
by  the  society  approved  by  the  ministry  and 
elders  as  required  by  the  "Covenant"  Is 
valid  without  all  the  members  Joining.  Id. 
"Where  it  has  been  the  uniform  practice  of 
the  society  on  a  sale  of  real  estate  to  mani- 
fest such  approval  verbally,  in  Informal 
consultation  among  Its  trustees,  ministry 
and  elders,  such  approval  is  sufficient.  Id. 
A  quitclaim  deed  executed  by  the  trustees 
and  approved  by  the  ministry  and  elders  in 
writing    conveyed    a    marketable    title.     Id. 

37.  A  mortgage  held  for  the  use  of  a 
Catholic  congregation  "solely  for  the  same 
objects  of  religion  and  purely  public  chan- 
ty" is  not  subject  to  the  personal  property 
tax  imposed  in  Pennsylvania  by  Act  June 
8,  1891  (P.  L.  229).  Mattern  v.  Canevin  [Pa.] 
63  A.  131. 

38.  See  4  C.  L.  1276. 

39      The  courts  will  not  review  the  process 


or  proceedings  of  church  tribunals  to  de- 
cide whether  they  are  regular  or  within 
their  ecclesiastical  jurisdiction,  nor  attempt 
to  decide  upon  the  membership  or  spiritual 
status  of  persons  belonging  or  claiming  to 
belong  to  religious  societies.  Bonacum  v. 
Murphy  [Neb.]  104  N.  "W.  ISO,  reversing  98 
N.  W.  1030.  The  courts  have  no  concern 
with  questions  of  church  doctrines  or  poli- 
cies. All  such  questions  must  be  left  to  the 
determination  of  the  congregation.  Chris- 
tian Church  of  Sand  Creek  v.  Church  of 
Christ  of  Sand  Creek,  219  111.  503,  76  N.  B. 
703.  But  where  the  members  of  a  religious 
congregation  divide  Into  factions,  organize 
separate  corporations,  and  both  claim 
ownership  of  the  church  property,  the  courts 
can  pass  upon  the  differences  between,  the 
factions  so  far  as  necessary  to  determine 
property  rights.     Id. 

40.  Every  participant  in  a  voluntary  re- 
ligious organization  has  the  absolute  right, 
which  the  courts  will  protect,  to  have  its 
property  controlled  and  administered  ac- 
cording to  its  organic  plan  and  to  participate 
in  its  affairs  in  harmony  therewith.  Spiritu- 
al &  Philosophical  Temple  v.  Vincent  [Wis.] 
105  N.  W.  1026.  Where  the  pleadings  dis- 
close no  question  of  property  or  civil  rights 
at  issue,  but  only  questions  of  church  dis- 
cipline. It  will  be  dismissed.  Bonacum  v. 
Murphy  [Neb.]  104  N.  W.  180,  reversing  98 
N.    W.    1030. 

41.  See  4  C.  L.  1277. 

42.  It  may  be  incorporated  under  5  2351, 
or  file  the  certificate  under  §  2355,  Civil  Code. 
Kelsey  v.  Jackson,  123  Ga.  113,  50  S.  E.  951. 
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parties.*^  Where  an  unincorporated  religious  society  consisted  of  many  members, 
its  trustees  were  entitled  to  sue  for  an  injury  to  its  freehold  without  joining 
all  the  members  of  the  congregation.**  Where  a  church  corporation  had  authority 
to  depose  its  pastor  by  a  majority  vote,  being  congregational  in  its  character  and 
independent  of  any  compulsory  affiliation  with  any  superior  body,  a  pastor  so 
deposed  could  not  maintain  an  equitable  action  to  prevent  the  use  of  the  church 
building  by  any  other  pastor  than  himself,  and  to  secure  its  use  for  services  con- 
ducted by  himself.*"  An  allegation  in  a  complaint  in  an  action  against  church 
trustees  that  the  contract  sued  on  had  been  executed  by  a  committee  appointed 
for  that  purpose,  on  behalf  of  the  church,  was  not  supported  by  proof  of  subse- 
quent ratification  of  the  contract  instead  of  prior  authorization.^^ 

Remainders;  Remedy  at  Law;  Resiittitue,  see  latest  topical  index. 

BEMOVAL  OF  CAUSES. 


S  1.  Right  to  Remove  From  State  to 
Federal    Court    (1292). 

§  2.  What  Is  a  "^nit"  or  "Action"  So  Re- 
movable  (1292). 

§  3.  Natnre  of  Controversy  or  Subjeet- 
Matter,  and  Kxlstence  of  Federal  Question 
(1293). 

§  4.  Diversity  of  Citizenship  and  Alienage 
of   Party    (1293). 

§  5.  Prejudice  and  Local  Influence  and 
Denial   of   Civil   Rights    (1296). 


§  C     Amount    In    Controversy    (1297). 

§  7.  Procedure  to  Obtain  and  Effect  the 
Removal    (1297). 

§  S.  Transfer  of  Jurisdiction  and  Other 
Consequences    of   Removal    (1300). 

§  9,  Practice  and  Procedure  After  Remov- 
al;  Remand  or  Dismissal    (1300). 

§  10.  Transfers  Between  Courts  of  the 
Same   JuAsdlctlon    (1301). 


While  the  rule  that  a  cause  to  be  removable  from  state  to  Federal  court  must 
be  within  the  jurisdiction  of  the  Federal  courts  is  here  treated,  the  nature  and 
extent  of  that  jurisdiction  pertains  to  another  topio.*^ 

§  1.  Right  to  remove  from  state  to  Federal  court.*' — No  civil  suit  or  crimi- 
nal proceeding  in  a  state  court  can  be  removed  into  a  Federal  court  unless  warrant 
therefor  be  found  in  some  act  of  congress.*'  The  right  of  removal  is  given  wholly 
to  the  defendant  without  any  reference  to  the  plaintifE  or  his  wishes.'*  A  non- 
resident heir,  given  leave  to  intervene  in  the  matter  of  a  contested  claim,  does 
not,  as  against  an  administrator  pro  tem.  representing  the  estate,  become  sucli  a 
party  to  the  suit  as  to  give  him  the  right  to  remove  the  cause  to  the  Federal  eourt.''^ 

§  2.  What  is  a  "suit"  or  "action"  so  removable.^' — ^To  be  removable  suits  must 
be  within  the  original  jurisdiction  of  the  circuit  court.'*'  Where  the  statutes  of 
a  state  provide  that  one  may  proceed  against  a  nonresident  of  the  state  on  a 
simple  contract  debt  or  claim  for  unliquidated  damages,  by  suing  out  an  attach- 
ment which  gives  him  a  lien  from  the  time  of  levy,  and  then  filin|  a  bill  in  equity 
to  establish  the  claim  and  enforce  the  lien,  such  a  suit  is  one  to  enforce  a  lien 
previously  acquired,  within  the  jurisdiction  of  a  Federal  court  and  removable  for 


43.  Civil  Code  1895,  |  3202.  Debt  due  to 
pastor  for  his  salary.  TJie  churcli  edifice 
and  site  may  be  subjected  to  the  payment 
of  such  debt  under  Civ.  Code  1895,  §  2361. 
Kelssy  v.  Jackson,   123  Ga.  113,  50  S.  E.   951. 

44.  Under  Sand.  &  H.  Dig.  Ark.  §  5632, 
providing  for  suits  by  one  or  more  for  the 
benefit  of  all  in  certain  cases.  Penny  v. 
Central  Coal  &  Coke  Co.  [C.  C.  A.]  138  P. 
769. 

45.  Duessel   v.   Proch    [Conn.]    62   A.    152. 


46.  Ashley   v.   Henderson    [Ind.]    76   N.   B. 

47.  See  Jurisdiction,  6  C.  L.   267. 

48.  See  4  C.  L.   1278. 

49.  Commonwealth   of  Kentucky  v    Pow- 
ers,   26  S.   Ct.    387. 

50.  Morris  v.  Clark  Const.  Co.,  140  F.  756. 

51.  Mayer  v.   Schneider,   112   111.   App.    628. 

52.  See  4  C.  L.  1278. 

53.  Cochran    v.    Montgomery    County     199 
U.  S.  260,  50  Law.  Ed. . 
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diversity  of  citizenship.'**  A  proceeding  to  condemn  lands  for  a  railroad  right 
of  way  under  the  South  Dakota  statutes  is  a  civil  suit  within  the  meaning  of  the 
Federal  Judiciary  act/'  and  is  a  removable  cause,  although  the  proceeding  is  an 
exercise  by  the  state  of  its  sovereign  right  of  eminent  domain  and  can  be  main- 
tained only  as  authorized  by  the  laws  of  the  state,  and  could  not  in  the  first  in- 
stance be  brought  in  the  Federal  court;"*"  but  an  application  for  mandamus,  not  in 
aid  of  a  jurisdiction  previously  acquired,  is  not  a  suit  "of  a  civil  nature  at  law  or 
in  equity"  within  the  meaning  of  the  removal  act^''  and  an  action  begun  in  what 
was  supposed  to  be  a  legally  constituted  court,  but  was  subsequently  determined  to 
have  no  legal  existence,  is  not  such  a  "suit"  or  "action"  as  can  be  removed."* 

§  3.  Nature  of  controversy  or  subject-matter,  and  existence  of  Federal  ques- 
tion.^^ — A  Federal  question  which  will  warrant  the  removal  of  a  case  must  be 
one  of  law  and  not  of  fact.""  A  case  cannot  be  removed  as  one  arising  under  the 
constitution  or  laws  or  treaties  of  the  United  States  unless  such  fact  appears 
from  plaintiffs  statement  of  his  claim,"*^  but  for  the  purpose  of  removal  the  Fed- 
eral court  will  take  judicial  notice  that  a  defendant  is  a  corporation  created  by  a 
law  of  the  United  States,  even  though  such  fact  does  not  appear  in  plaintiff's 
declaration.'^  A  cause  cannot  be  removed  on  the  ground  that  it  is  a  suit  arising 
under  the  constitution  or  laws  of  the  United  States  where  the  cause  of  action  is 
joint  and  not  separable,  as  for  a  joint  tort,  except  on  a  petition  in  which  all  the 
defendants  join.®'  Where  the  daughter  of  a  deceased  homestead  settler  brings 
suit  to  establish  her  title  under  the  operation  of  the  state  laws  as  against  the 
widow,  to  whom  the  patent  has  been  issued  under  the  provisions  of  the  Federal 
statutes,  a  Federal  question  is  involved."* 

§  4.  Diversity  of  citizenship  and  alienage  of  party.'^^ — When  it  is  sought  to 
remove  a  case  on  account  of  diverse  citizenship,  it  is  necessary  only  to  show  that 
.  fact  and  that  the  jurisdictional  amount  is  involved  in  order  to  secure  a  removal,"" 
although  -neither  party  is  a  citizen  or  resident  of  the  state  where  the  action  is 
brought.""  The  state  court  can  only  determine  as  matter  of  law  whether,  on 
the  face  of  the  record,  a  right  to  removal  is  shown;  if  so,  its  jurisdiction  ends  and 
it  can  proceed  no  further."*     The  allegations  of  the  petition  alone  can  be  looked 


54.  Code  W.  Va.  1899,  c.  106.  Craddock 
V.    Pulton,    140   P.   426. 

55.  Act  Mar.  3,  1887,  c.  373,  §  1,  24  Stat. 
552;    Act  Aug.    13,   1888,   c.   866,    §    1,    25   Stat. 

433  [U.  S.  Comp.  St.  1901,  p.  508].  South 
Dakota  Cent.  B.  Co.  v.  Chicago,  etc.,  R.  Co. 
[C.  C.  A.]   141  P.  578. 

56.  Notwithstanding  the  right  is  one  that 
appertains  to  sovereignty,  yet,  when  the 
sovereign  power  attaches  conditions  to  Its 
exercise,  the  inquiry  whether  the  conditions 
have  been  observed  is  a  proper  matter  for 
judicial  cognizance  and,  if  that  Inquiry  takes 
the  form  of  a  proceeding  before  the  courts 
between  the  parties,  there  is  a  controversy 
which  is  subject  to  the  ordinary  incidents  of 
a  civil  suit,  and  its  determination  dero- 
gates in  no  respect  from  the  sovereignty  of 
the  state.  South  Dakota  Cent.  R.  Co.  v. 
Chicago,   etc.,   R.  Co.    [C.  C.  A.]   141  P.   578. 

57.  Act  Aufe'.  13,  1888,  c.   866,    §   2,   25   Stat. 

434  [U.  S.  Comp.  St.  1901,  p.  509].  Western 
Union   Tel.   Co.   v.   State    [Ind.]    76   N.    B.    100. 

58.  Hence  the  Pederal  court  could  neither 
entertain  the  case  nor  remand  it,  but  struck 
it  from  the  docket.  Crowley  v.  Southern  R. 
Co  139  P.  851.  Delay  on  the  part  of  de- 
fendants in  making  objection  in  the  Federal 
court  could  not  operate  as  a   waiver.     Id. 


59.  See  4  C.  L.  1278.  See,  also.  Jurisdic- 
tion,   6   C.   L.    267. 

eo.  The  mere  assertion  in  the  complaint 
of  the  fact  that  defendant  was  engaged  in 
interstate  commerce,  there  being  no  con- 
troversy as  to  the  construction  of  the  law, 
is  not  sufficient  to  justify  removal.  Myrtle 
V.  Nevada,   etc.,  R.  Co.,  137  F.  193. 

61.  If  it  does  not  so  appear,  the  want  can- 
not be  supplied  by  any  statement  in  the  pe- 
tition for  removal  or  in  the  subsequent 
pleadings.  Mitchell  Engineering  &  Ma- 
chinery Co.  V.  Worthington,  140  P.  947. 

62.  HefCelflnger  v.  Choctaw,  etc.,  R.  Co., 
140    P.    75. 

6.3.  Under  Act  Mar.  3,  1887,  c.  372,  §  1,  24 
Stat.  652  [U.  S.  Comp.  St.  1901,  p.  509].  Hef- 
femnger  v.  Choctaw,  etc.,  R.  Co.,  140  F.  75. 

64.  U.  S.  Rev.  Stat.  §  2291,  U.  S.  Comp. 
Stat.  1901,  pp.  1390,  1394.  McCune  v.  Esslg, 
199   U.   S.   382,   50   Law.   Ed. . 

65.  See    4    C.   L.    1278. 

66.  Parker  v.  Vanderbilt,  136  P.   246. 

67.  Robert  v.  Pineland  Club,   139   P.   1001. 

68.  A  petition  alleging  diverse  citizenship 
of  plaintiff  and  the  principal  defendant,  no 
cause  of  action  against  the  resident  defend- 
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to  by  the  state  court  in  determining  tlie  right  of  removal  for  diversity  of  citizen- 
ship/°  and  where  the  cause  is  not  renjovable  under  the  allegations  of  plaintiff's 
pleadings  and  the  petition,  the  Federal  court  acquires  no  jurisdiction  and  its 
orders  therein  "are  void,"'  and  plaintiff's  appearance  and  motion  to  remand  and 
participation  in  the  trial  after  the  overruling  of  his  motion  do  not  confer  jurisdic- 
tion;" but  an  amendment  to  a  complaint  in  the  state  court,  which  transforms 
a  nonremovable  case  into  a  removable  one,  allows  its  removal  if  the  dfifendant 
acts  promptly."  The  diversity  of  citizenship  on  which  the  right  of  removal  must 
be  predicated  is  that  of  the  parties  to  the  suit"  at  the  time  of  the  filing  of  the 
petition  for  removal;'*  but  a  party  who  has  been  improperly  joined  as  a  defend- 
ant is  to  be  disregarded,'^  and  a  case  may  be  removed  without  regard  to  the 
technical  position  occupied  by  the  parties  in  the  pleadings  as  plaintiffs  and  defend- 
ants, the  court  regarding  the  real  interests  of  the  several  parties  and  realigning 
them  to  determine  diversity  of  citizenship.''  Neither  a  state,"  nor  a  joint  stock 
company,"  nor  a  citizen  of  one  of  the  territories  of  the  United  States,"  is  a  citi- 


ant  and  joinder  merely  to  defeat  removal,  is 
sufficient  to  require  removal.  Texas  &  P.  R. 
Co.  V.  Eastin  [Tex.  Civ.  App.]  89  S.  "W.  440. 
The  right  of  removal,  so  far  as  concerns  the 
action  of  the  state  court,  depends  upon  the 
condition  of  the  record  in  the  state  court  at 
the  time  the  removal  is  sought.  Texarkana 
Tel.  Co.   v.  Bridges    [Arlt.]    86   S.  W.    841. 

69.  Texarkana  Tel.  Co.  v.  Bridges  [Ark.] 
86  S.  W.  841.  Where  it  is  alleged  In  the 
petition  for  removal  that  plaintiff's  aver- 
ments, on  which  the  joint  action  against 
resident  defendants  depends,  are  false  and 
were  fraudulently  made  so  as  to  defeat  re- 
moval, the  state  court  must  accept  the  alle- 
gations and  sustain  the  petition,  the  truth 
of  such  allegations  being  determinable  on  a 
motion  to  remand.  Southern  R.  Co.  v.  Sit- 
tasen  [Ind.  App.]  74  N.  E.  898;  Pooser  V. 
Western  Union  Tel.    Co.,   137   F.   1001. 

70.  Pierce's  Adm'r  v.  Illinois  Cent.  R.  Co., 
27  Ky.  L.  R.  801,  86  S.  W.  703;  Illinois  Cent. 
R.  Co.  V.  Coley  [Ky.]  89  S.  W.  234.  The  ab- 
sence of  sufficient  averments  or  of  facts  in 
the  record  showing  such  required  diversity 
of  citizenship  is  fatal  and  cannot  be  over- 
looked by  the  court,  even  if  the  parties  fail 
to  call  attention  to  the  defect  or  consent  to 
waive  it.  An  allegation  that  a  corporation 
is  a  citizen  of  a  certain  state  is  not  enough, 
It  should  be  shown  that  it  was  created  by 
the  laws  of  that  state.  Knight  v.  Lutcher  & 
M.   Lumber  Co.    [C.    C.   A.]    136   F.    404. 

71.  Pierce's  Adm'r  v.  Illinois  Cent.  R.  Co., 
27  Ky.  L.  R.   801,    86   S.   W.   703. 

72.  Myrtle  v.  Nevada,  etc.,  R.  Co.,  137  F. 
193. 

73.  Although  the  law  of  New  York  (Code 
of  Civil  Procedure,  5  1919),  where  a  joint 
stock  company  was  organized,  authorizes 
actions  by  and  against  its  president  (Saun- 
ders V.  Adams  Exp.  Co.,  136  F'.  494),  such 
officer,  who  was  a  citizen  of  Ohio,  could  not 
enter  his  appearance  in  behalf  of  such  com- 
pany in  a  case  pending  in  New  Jersey, 
wherein  full  jurisdiction  of  defendant  had 
been  obtained  under  the  laws  of  New  Jersey, 
and  obtain  a  removal  of  the  case  on  the 
ground  of   his  diversity  of  citizenship    (Id.). 

74.  Where,  at  the  time  of  the  commence- 
ment and  of  the  removal  of  an  action,  de- 
fendants were  citizens  of  another  state  than 


that  of  plaintiff,  the  fact  of  the  removal 
of  one  of  the  defendants  into  plaintiff's  state 
afterward  did  not  deprive  the  Federal  court 
of  jurisdiction.  Lebensberger  v.  Scofleld  [C. 
C.  A.]    139   P.   380. 

75.  The  employe  of  a  foreign  railroad 
company  in  an  action  for  personal  injury 
improperly  Joined  the  lessor  of  the  railroad, 
a  domestic  railroad  company.  Axline  v. 
Toledo,  etc.,  R.  Co.,  138  F.  169.  In  such 
cases,  in  the  absence  of  any  state  statute 
on  the  subject,  the  Federal  court  is  not 
bound  by  the  decisions  of  the  highest  state 
court  as  to  the  joint  liability  of  the  lessor 
and  lessee,  but,  on  the  question  of  removal, 
will  follow  the  rule  established  by  Federal 
decisions.  The  lessee  being  a  corporation 
of  a  state  other  than  that  of  plaintiff,  case 
held  removable.  Curtis  v.  Cleveland,  etc., 
R.  Co.,  140  F.  777.  In  an  action  for  personal 
injuries  against  three  defendants,  the  com- 
plaint alleged  that  two  were  foreign  cor- 
porations but  made  no  allegation  of  the  in- 
corporation of  the  other.  The  two  alleged 
foreign  corporations  petitioned  for  removal, 
alleging  that  the  other  defendant  was  not 
a  corporation  but  the  trade  name  of  one  of 
two  persons,  neither  of  whom  had  been 
served  with  process  or  was  a  party  to  the 
action.  Held  that  the  trial  court  should 
have  accepted  the  petition  and  proceeded 
no  further  -in  the  suit.  Texarkana  Tel.  Co. 
V    Bridges   [Ark.]   86  S.  W.  841. 

76.  Held  that  the  joining  of  a  domestic 
corporation  as  defendant,  but  whose  inter- 
ests were  really  with  complainants,  did  not 
prevent  the  removal  of  the  cause.  Lucas 
V.   Milliken,    139   F'.    816. 

77.  An  action  between  a  state,  in  which 
it  is  the  real  party  in  interest,  and  a  citizen 
or  corporation  of  another  state,  cannot  be 
removed  solely  on  the  ground  of  diverse 
citizenship.  Southern  R.  Co.  v.  State  [Ind.] 
75  N.  E.  272.  In  an  action  in  the  name  of 
the  state  by  a  prosecuting  attorney,  against 
a  railroad  company  to  recover  penalties  for 
violation  of  Burns'  Ann.  St.  1901,  §§  5186, 
5187,  the  state  is  the  real  party  in  interest', 
notwithstanding  part  of  the  penalties  are 
payable    to    the    prosecuting   attorney.     Id. 

78.  A  joint  stock  company,  although  a 
legal   entity,   is   not  a   corporation   and   can- 
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zen  of  another  state,  within  the  meaning  of  the  constitution  and  judiciary  acts. 
It  is  necessary  that  all  the  parties  on  one  side  of  the  controversy  shall  be" 
citizens  of  a  different  state  or  states  from  all  the  parties  on  the  other  side/"  and 
all  the  defendants  must  join  in  the  removal  ;^^  but  when  a  resident  of  the  state 
where  the  suit  is  brought  has  been  joined,  the  right  of  removal  then  depends  upon  the 
question  as  to  whether  there  is  a  separable  controversy  between  the  parties,*^  in 
which  case  the  removal  may  be  effected  "by  one  or  more  of  the  defendants."^' 
The  question  whether  there  is  a  separable  controversy  in  a  suit  in  equity,  within 
the  meaning  of  the  removal  statute,  must  be  determined  from  the  allegations  of 
the  bill,'*  and  in  an  action  at  law  from  the  facts  set  out  in  the  declaration ;°°  and 
the  mere  fact  that  a  suit  might  be  brought  against  each  defendant  separately  or 
against  them  jointly  does  not  determine  the  question.*"  In  order  that  a  separable 
controversy  may  exist,  the  whole  subject-matter  of  the  suit  must  be  capable  of 
being  finally  determined  as  between  the  parties  on  each  side  and  complete  relief 
afforded  as  to  the  separate  cause  of  action  without  the  presence  of  other  par- 
ties originally  brought  in.*^  An  action  against  several  defendants  for  a  joint  tort 
cannot  be  held  to  involve  a  separable  controversy.'*     Where  the  resident  defend- 


not  be  deemed  to  have  citizenship.  Saunders 
V    Adams  Exp.  Co.,  136  F.  494. 

70.  An  action  hy  a  citizen  of  Indian  Ter- 
ritory against  a  citizen  of  a  state  is  not 
removable  for  diversity  of  citizenship.  Kan- 
sas City  Southern  R.  Co.  v.  McGinty  [Ark.] 
88    S.    W.    1001. 

SO.  Axline  v.  Toledo,  etc.,  R.  Co.,  138  F. 
169.  The  party  to  the  suit  on  one  side, 
whether  consisting'  of  one  or  more  per- 
sons, must  have  a  citizenship  different  from 
that  of  the  party  on  the  other  side,  whether 
consisting  of  one  or  more  persons.  Knight 
V.  Lutcher  &  M.  Lumber  Co.  [C.  C.  A.]  136 
F.    404. 

81.  New  England  "Waterworks  Co.  v.  Far- 
Loan    &    Trust   Co.    tC.    C.    A.]    136    F. 


Parker  v.  Vanderbilt,    136   F.    246. 
New  England  Waterworks  Co.  v.  Far- 
Trust    Co.    [C.    C.    A.]    136    F. 


mers 
521. 

82. 

83. 
mers'   Loan 
521. 

84.  Act  Mar.  3,  18S7,  c.  373,  24  Stat.  552, 
§  2,  as  corrected  by  Act  Aug.  13,  1888,  c. 
866,  25  Stat.  433  [U.  S.  Comp.  St.  1901,  p.  509]. 
Such  allegations  are  to  be  taken  as  con- 
fessed, independent  of  the  allegations  of  the 
petition  for  removal  or  of  answers  filed 
after  the  removal.  Elkins  v.  Howell,  140 
P'.   157. 

85.  Statement  of  facts  in  suit  for  person- 
al injuries  against  two  railroad  companies 
held  to  show  a  separable  controversy. 
Yeates  v.  Illinois  Cent.  R.  Co.,  137  F.  943. 

86.  Teates  v.  Illinois  Cent.  R.  Co.,  137  F. 
943.  Nor  do  the  allegations  of  the  declara- 
tion that  the  act  was  the  Joint  and  con- 
current act  of  the  defendants  add  anything 
to   the    plaintiff's    position.     Id. 

87.  Perkins  v.  Lake  Superior  &  S.  B.  R. 
Co.,  140  F.  906,  citing  cases.  In  a  suit  for 
an  undivided  one-half  interest  In  a  single 
tract  of  land,  alleged  to  be  wrongfully 
held  by  two  defendants,  there  is  no  sep- 
arable controversy.  Knight  v.  Lutcher  & 
M.  Lumber  Co.  [C.  C.  A.]  136  F.  404.  In  a 
suit  by  the  purchaser  of  lands  to  enforce 
specific  performance  of  the  contract  of  sale. 


brought  against  the  owner  and  grantees 
to  whom  he  conveyed  the  land  before  the 
recording  of  complainant's  contract,  there  is 
a  separable  controversy  with  the  'grantees 
as  to  their  right  to  hold  the  land  as  against 
complainant.  Elkins  v.  Howell,  140  F.  157. 
Where,  within  a  suit  against  several  de- 
fendants "for  the  foreclosure  of  a  mortgage, 
there  is  a  controversy  between  the  com- 
plainant and  a  defendant  corporation,  citi- 
zen of  another  state,  standing  apart  from 
the  other  questions  and  parties  involved, 
as  to  whether  the  mortgage  covers  certain 
property,  such  controversy  is  a  separable 
controversy.  New  England  Waterworks  Co. 
v.  Farmers'  Loan  &  Trust  Co.  [C.  C.  A.] 
136  F.  521.  The  question  of  whether  a  new 
pumping  station  with  its  connecting  mains 
i  were  covered  by  a  mortgage  as  after-ac- 
quired property  was  such  a  controversy. 
Id.  In  condemnation  proceedings  by  a  rail- 
road company,  under  a  state  statute,  against 
numerous  property  owners,  and  where  only 
the  single  question  of  petitioner's  right  to 
condemn  as  against  all  the  parties  Joined 
as  defendants  is  presented,  the  mere  fact 
that  one  defendant  is  the  owner  of  part  of 
the  lands  in  severalty  does  not  create  a 
separable  controversy.  Perkins  v.  Lake 
Superior  &  S.  E.  R.  Co.,  140  F.  906.  But 
where  one  defendant,  a  citizen  of  anotheir 
state.  Is  the  exclusive  owner  of  a  strip  of 
land  lying  within  the  right  of  way  sought 
to  be  condemned,  and  is  alone  entitled  to 
the  entire  compensation  for  its  taking,  there 
is  a  separable  controversy  as  to  such  de- 
fendant. South  Dakota  Cent.  R.  Co.  v.  Chi- 
cago,   etc.,    R.    Co.    [C.    C.    A.]    141    F.    578. 

88.  Heffelflnger  v,  Choctaw,  etc.,  R.  Co., 
140  F.  75.  It  cannot  be  removed  except 
on  a  petition  in  which  all  the  defendants 
Join,  even  on  the  ground  that  it  is  a  suit 
arising  under  the  constitution  or  laws  of 
the  United  States.  Act  Mar.  3,  1887,  c.  372, 
§  1,  24  Stat.  562  [U.  S.  Comp.  St.  1901,  p.  509]. 
Id.  No  separable  controversy  is  stated 
where  the  complaint,  in  an  action  to  recover 
for   death   by  wrongful   act,   charges   that  it 
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ant  is  not  an  inaispensable  party  to  the  controversy  with  the  nonresident  defendant, 
the  latter  is  entitled  to  remove  the  cause  to  the  Federal  court,^»  but  not  so  where  the 
resident  defendant  is  an  indispensable  and  necessary  party.^"  Where  the  state 
law  makes  a  corporation  and  its  servants  and  agents  jointly  liable  for  injury  or 
death  caused  by  negligence,  an  action  brought  against  a  nonresident  corporation 
and  its  resident  servants  is  not  removable,  even  though  the  servants  were  joined 
solely  to  prevent  removal,"  aad  though  such  joinder  be  not  proper,'"  unless  the 
plaintiff^s  petition  fails  to  show  a  cause  of  action  against  the  servant.^'  If,  how- 
ever, the  plaintiff  trifles  with  the  court  and  joins  a  resident  defendant  fraudu- 
lently to  prevent  a  removal,  the  state  court  should,  as  soon  as  such  fact  becomes  ap- 
parent on  the  trial,  dismiss  the  action  as  to  the  resident  defendant  and  remove  the 


cause." 


§  5.  Prejudice  and  local  influence  and  denial  of  civil  rights."^ — ^The  right  of 
removal  on  account  of  prejudice  or  local  influence  is  based  on  different  grounds 
from  that  of  removal  on  account  of  diverse  citizenship.  It  must  not  only  appear 
that  defendant  is  a  nonresident  and  that  the  jurisdictional  amount  is  involved, 
but  also  that  defendant  cannot  secure  a  fair  and  impartial  trial  in  the  state  court 
because  of  prejudice  or  local  influence."*  The  cases  removable  on  these  grounds 
are  those  in  which  there  is  a  controversy  between  a  citizen  or  citizens  of  the  state 
in  which  the  suit  is  pending  and  a  citizen  or  citizens  of  another  or  other  states,"' 
and  not  cases  wherein  the  controversy  is  partly  between  citizens  of  the  same  state."' 


was  caused  by  acts  of  the  servants  of  a 
nonresident  railroad  company,  committed  in 
the  course  of  their  employment,  although 
not  by  express  order  or  in  presence  of  any 
officer  of  the  company,  yet  negligrently,  will- 
fully, recklessly,  and  maliciously.  vDavenport 
V.  Southern  R.  Co.  [C.  C.  A.]  135  P.  960,  rvg. 
124   F.   983. 

89.  In  a  suit  for  the  specific  performance 
of  a  contract  to  convey  to  complainants 
their  share  of  certain  railroad  securities, 
the  bank  named  to  receive  payment  and 
make  delivery  was  held  not  to  be  an  in- 
dispensable party  to  the  principal  contro- 
versy. Cella  V.  Brown,  136  F.  439.  In  a 
suit  for  the  specific  performance  of  a  con- 
tract for  the  sale  and  delivery  of  the  is- 
sued stock  of  a  corporation,  the  latter  is 
not  an  indispensable  party  (Lucas  v.  Milli- 
ken,  139  F.  816),  but  it  might  be  otherwise 
if  there  "were  an  allegation  of  the  insolvency 
of  the  other  defendants,  making  it  necessary 
to  enjoin  a  transfer  of  the  stock  to  prevent 
Its  being  put  beyond  the  control  of  the  de- 
fendants   or    of   the   court    (Id.). 

90.  Paulk  V.  Ensign-Oskamp  Co.,  123  Ga 
467,  51  S.  E.  344. 

91.  Pierce's  Adm'r  v.  lUinois  Cent.  R.  Co., 
27  Ky.  L.  R.  801,  86  S.  W.  703;  Illinois  Cent. 
R.  Co.  V.  Coley  [Ky.]  89  S.  W.  234;  Illinois 
Cent.  R.  Co.  v.  Houchins  [Ky.]  89  S.  W.  630; 
Illinois  Cent.  R.  Co.  v.  Proctor  [Ky.]  89  S. 
W.  714;  Illinois  Cent.  R.  Co.  v.  Leisure's 
Adm'r  [Ky.]  90  S.  W.  269;  Illinois  Cent. 
R.  Co.  V.  Cane's  Adm'x  [Ky.]  90  S.  "W.  1061; 
Southern  R.  Co.  v.  Grizzle  [Ga.]  53  S.  B. 
244.  An  action  by  a  resident  for  personal 
injuries,  against  a  foreign  railroad  corpora- 
tion and  a  domestic  corporation  and  others 
who  were  employed  to  keep  the  railroad  and 
equipments  in  order,  was  not  removable  on 
the  ground  of  diversity  of  citizenship.     Ayles 


V.  Southern  R.  Co.  [Ky.]  88  S.  W.  1048.  In 
an  action  against  a  master  for  the  willful 
tort  of  his  servant  in  the  scope  of  his  em- 
ployment, the  servant  is  a  proper  party, 
and  if  a  nonresident  the  cause  cannot  be 
removed  on  the  theory  that  he  is  a  sham 
defendant.  Able  v.  Southern  R.  Co.  [S.  C] 
62    S.    E.    962. 

93.  Alabama  Great  Southern  R.  Co.  v. 
Thompson,  200  U.  S.  206,  50  Law.  Ed.  —  . 
See  note  19  Harv.  L.  Rev.  470.  Cincinnati, 
etc.,  R.  Co.  V.  Bohon,  200  U.  S.  221,  50  Law. 
Ed.  —  . 

93.  No  cause  of  action  shown  against  the 
trainmaster  joined  as  defendant.  Slaughter 
v.  Nashville,  etc.,   R.  Co.   [Ky.]   91  S.   W.  744. 

94.  Illinois  Cent.  R.  Co.  v.  Coley  [Ky.] 
89   S.   W.   234. 

95.  See   4   C.   L.    1280. 

90.  Parker  v.  Vanderbilt,  136  F.  246.  No 
defendant  who  is  a  nonresident  should  be 
compelled  to  try  his  case  in  the  state  court 
■when  it  is  made  to  satisfactorily  appear 
that  he  cannot  obtain  a  fair  and  impartial 
trial  in  that  court,  in  view  of  the  fact  that 
his  case  can  be  tried  in  another  forum, 
which  possesses  every  facility  for  giving 
both  plaintiff  and  defendant  a  fair  and  im- 
partial trial,  a  court  which  is  presided  over 
by  a  resident  of  the  state,  and  before  a  jury 
selected  by  a  jury  commission,  the  members 
of'  which  are  also  residents  of  the  state  and 
belong  to  different  political  parties,  and 
who  are  charged  wiin  selecting  true  and 
lawful  men,  regardless  of  local  or  political 
influence.     Parker  v.   Vanderbilt,   136   F.    246. 

97.  Cochran  v.  Montgomery  County,  199 
U.    S.    260,    50    Law.    Ed.    . 

98.  To  hold  otherwise  brings  the  language 
of  the  clause  into  conflict  with  the  rule  that 
a  suit,  to  be  removable,  must  be  within 
the  original  juridiction  of  the  circuit  court, 
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Where  a  change  of  venue  for  prejudice  or  local  influence  is,  under  the  law  of 
the  state,  a  matter  resting  in  the  discretion  of  the  trial  judge,  a  defendant  seek- 
ing removal  on  that  ground  is  not  required  to  show  that  he  could  not  obtain  jus- 
tice in  any  county  of  the  state.""  A  removal  for  denial  of  civil  rights  can  be  had 
only  when  the  party  complainant  cannot  enforce  rights  secured  to  him  by  the  law 
providing  for  equal  civil  rights  of  the  citizens  of  the  United  States  in  a  judicial 
tribunal  of  the  state  by  reason  of  some  enactment  or  constitutional  provision  of 
the  state.^ 

§  6.  Amount  in  controversy.^ — A  cause  is  not  removable  on  account  of  di- 
versity of  citizenship,  prejudice,  and  local  influence,  or  a  Federal  question  in- 
volved, unless  it  clearly  appears  that  the  jurisdictional  amount  of  $3,000  is  involved, 
exclusive  of  interest  and  costs.^  To  determine  the  amount  in  controversy  the 
trial  court  must  look  not  only  to  the  averments  of  the  petition  for  removal  but 
also  to  the  complaint,*  but  this  rule  does  not  require  the  court  to  shut  its  eyes  to  the 
reality,  and  if  it  appears  that  the  plaintiff  has  but  one  cause  of  action,  the  question 
of  removal  cannot  be  affected  by  the  fact  that  he  has  alleged  two  separate  causes.'" 
Under  the  Kentucky  statute  relative  to  amendments,  an  amended  petition,  reducing 
the  claim  against  a  nonresident  defendant  from  $5,000  to  $1,999,  filed  in  vaca- 
tion and  without  notice  to  defendant,  deprived  it  of  the  right  of  removal ;°  but 
after  a  cause  has  been  removed  on  pleadings  of  the  plaintiff,  showing  that  the 
amount  in  controversy  and  claimed  by  him  is  sufficient  to  give  the  Federal  court 
jurisdiction,  he  cannot  defeat  the  removal  by  changing  his  position  or  the  amount 
of  his  claim.' 

§   7.     Procedure  to  obtain  and  effect  the  removal.^ — No  notice  to  the  other 
party  is  required  in  removal  proceedings."     The  filing  of  a  petition  for  removal 


departs  from  the  settled  former  construction 
and  ignores  the  main  purpose  of  the  act  of 
1887  (Act  Mar.  3,  1887,  as  corrected  by  Act 
Aug-.  13,  1888),  which  was  to  restrict  the 
jurisdiction  of  the  circuit  court.  Cochran 
V.  Montgomery  County,  199  U.  S.  260,  50  Law. 
Ed. . 

99.     Parker  v.   Vanderbilt,    136    F.    246. 

1.  A  failure  to  obtain  trial  of  an  action 
resulting  from  inability  to  secure  an  attor- 
ney and  because  plaintiff  had  been  able  to 
secure  postponements  against  defendant's 
protests,  are  not  a  good  cause  for  removal 
under  Kev.  St.  §  641  [U.  S.  Comp.  St.  1901, 
p.  520],  for  denial  of  civil  rights.  Scott  v. 
Kinney  &  Co.,  137  F.  1009.  The  denial  of 
any  equal  civil  rights  secured  by  the  Fed- 
eral constitution  or  laws,  in  the  summon- 
ing or  impaneling  of  jurors  in  a  criminal 
prosecution,  does  not  give  the  right  of  re- 
moval under  Rev.  St.  §  641,  unless  such  de- 
nial is  authorized  by  the  state  constitution 
or  laws  as  interpreted  by  its  highest  tribu- 
nal (Commonwealth  of  Kentucky  v.  Powers, 
26  S.  Ct  387.  rvg.  139  F.  452),  nor  does  the 
nonrecognition  by  the  state  court  of  the 
validity  of  a  pardon  pleaded  in  bar  by  the 
defendant  make  a  case  for  removal  on  ac- 
count of  denial  of  civil  rights  (Id.).  The 
statute-  of  New  Jersey  relative  to  grand 
jurors  considered,  and  held  that  neither  the 
statute  nor  any  interpretation  thereof  by 
the  highest  court  of  the  state  denies  or 
prevents  the  enforcement  of  any  civil  right 
of  the  petitioners.  State  v.  Corrigan,  139 
F.    758. 

6    Curr.   L.— 82. 


2.  See  4  C.  L.  1280.  See,  also.  Jurisdic- 
tion,  6  C.  L.    267. 

3.  The  petition  was  based  on  all  three 
grounds,  but  the  case  was  remanded  as 
the  amount  allowed  by  B.  &  C.  Comp.  Or. 
§  5672,  as  an  attorney  fee  in  certain  casea 
could  not  be  added  to  make  up  the  jurisdic- 
tional amount.  Swofford  v.  Cornucopia 
Mines    of    Oregon,    140    F.    957. 

4.  Where  each  paragraph  of  the  com- 
plaint averred  damages  in  the  sum  of  $5,000, 
but  demanded  judgment  for  less  than  $2,000, 
and  there  was  nothing  in  the  record  to 
show  that  the  demand  for  damages  was  in 
excess  of  $2,000,  the  petition  for  removal 
was  properly  denied.  Springer  v.  Brlcker 
[Ind.]    76    N.    B.    114. 

5.  Complaint  stated  two  causes  of  action, 
each  below  the  jurisdictional  amount,  but 
both  together  above  that  amount,  one  for 
nondelivery  of  a  telegram  to  "Mr.  P.  M. 
Pooser"  and  one  to  "Mrs.  F'.  M.  Pooser." 
Held  to  be  but  one  cause  of  action  and  case 
remanded  for  want  of  jurisdiction  in  Fed- 
eral court.  Pooser  v.  Western  Union  Tel. 
Co.,   137  F.   1001. 

C.  Rev.  St.  1895,  %  1118.  Western  Union 
Tel.  Co.  V.  Campbell  [Tex.  Civ.  App.]  91 
S.    W.    312. 

7.  Johnson  v.  Computing  Scale  Co.,  139 
F.    339. 

8.  See    4    C.    L.    1281. 

9.  Groton  Bridge  &  Mfg.  Co.  v.  Ameri- 
can  Bridge   Co.,   137   F.   284. 
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amounts  to  a  special  appearance  only,"  but  the  general  appearance  of  a  defendant 
in  a  state  court  does  not  operate  as  a  waiver  of  his  right  to  remove  to  a  Federal 
court/^  nor  is  his  appearance  and  hearing  upon  preliminary  motions  a  waiver" 
or  estoppel."  While  the  petitioner  for  removal  on  account  of  diversity  of  citizen- 
ship may  expressly  waive  his  right  of  objecting  to  the  further  jurisdiction  of  the 
state  court  after  the  refusal  of  his  petition,"  he  does  not  do  so  by  moving  for  a 
continuance  for  the  purpose  of  making  another  corporation  a  party  and  in  seeking 
and  receiving  relief  against  it;^°  but  a  defendant  corporation,  by  filing  a  petition 
for  removal,  waives  its  privilege  of  being  sued  in  the  state  of  its  residence."  The 
filing  of  the  requisite  petition  and  bond  for  removal  instantly  transfers  the  case,^^ 
even  if  the  state  court  makes  an  order  refusing  the  application  for  removal,^*  and 
it  is  the  duty  of  the  state  court  to  proceed  no  further."  These  must  be  filed  at  or 
before  the  time  the  defendant  is  required  to  answer  or  plead  to  the  declaration,^" 
and  an  amended  petition  for  removal  filed  after  the  statutory  limit  for  filing 
answers  is  too  late,^^  but  the  time  within  which  the  proceedings  to  remove  shall 
be  taken  is  not  jurisdictional  and  may  be  waived,  as  by  stipulation  of  the  par- 
ties.^^     Where  the  petition  to  remove  is  filed  as  soon  as  a  case  becomes  a  removable 


10.  Defendant  after  removal  may  move 
to  dismiss  the  suit  for  want  of  jurisdiction 
of  defendant's  person,  eitlier  in  tlie  state 
or  Federal  court.  Motion  to  dismiss  for 
lack  of  jurisdiction  of  defendant  should 
have  been  granted.  International  Text- 
Book  Co.   V.  Heartt    [C.  C.   A.]    136  F.   129. 

11.  Groton  Bridire  &  Mfg.  Co.  v.  Ameri- 
can   Bridge    Co.,    137    F.    284. 

12.  Motions  regarding  Injunctions,  attach- 
ments, and  other  provisional  remedies.*  Cel- 
la  V.   Brown,  136  F.   439. 

13.  A  defendant  is  not  estopped  by  mov- 
ing in  the  state  court  to  set  aside  service 
of  process  upon  him  (Johnson  v.  Computing 
Scale  Co.,  139  F.  339),  nor  because,  on  the  day 
after  the  right  appeared,  it  successfully 
argued  a  motion  in  the  state  court  to  stay 
proceedings  pending  an  appeal  from  an 
order  denying  a  motion  to  set  aside  service 
of  summons  (Remington  v.  Central  P.  E.  Co., 
198  U.  S.  95,  49  Daw.  Ed.  959). 

14.  15.  Texas  &  P.  R.  Co.  v.  Eastin 
[Tex.    Civ.    App.]    89    S.   W.    440. 

16.  The  plaintiff  "was  an  alien,  defendant 
an  Illinois  corporation,  and  the  court  a  Fed' 
eral  court  in  South  Carolina.  Motion  to 
remand  for  want  of  jurisdiction  in  the  Fed- 
eral court  denied.  Morris  v.  Clark  Const. 
Co.,  140  P.  756. 

17.  All  that  the  removal  act  requires 
is  that  the  party  entitled  to  remove  the 
cause  shall  make  and  file  a  petition  in  such 
suit  in  the  state  court,  and.  make  and  file 
therewith  a  bond  with  good  and  sufl;icient 
surety  conditioned  as  named.  Groton  Bridge 
&  Mfg.  Co.  V.  American  Bridge  Co.,  137  F. 
284.  Should  the  court  arbitrarily  refuse  to 
approve  a  surety,  it  cannot  be  doubted  that 
the  removing  party  would  have  the  right 
to  file  the  bond  and  petition,  procure  the 
filing  of  the  record  on  removal,  and  pro- 
ceed in  the  Federal  court.  Id.  The  remedy 
of  the  plaintiff  in  such  a  case  would  be  to 
move  to  remand  and  show  the  insufficiency 
of  the  surety  and  that  the  judge  of  the 
state  court  was  justified  In  refusing  to 
approve  the  bond.     Id. 


18.  Groton  Bridge  &  Mfg.  Co.  v.  Ameri- 
can  Bridge  Co.,   137    F.    284. 

19.  Upon  the  filing  of  a  proper  petition 
in  the  state  court,  that  court  at  once  loses 
its  jurisdiction,  although  any  bail  given 
therein  is  continued  in  force.  State  of  New 
Jersey  v.   Corrigan,    139   F'.    758. 

20.  A  petition  for  removal,  filed  before 
the  time  fixed  by  the  statutes  or  court  rules 
for  the  filing  of  an  answer  to  a  bill,  is 
timely.  Cella  v.  Brown,  136  P.  439.  Where 
a  summons  served  September  16  required 
defendant  to  appear  and  plead  within  20 
days  exclusive  of  the  day  of  service,  a 
petition  for  removal  filed  October  6  was  in 
time.  South  Dakota  Cent.  R.  Co.  v.  Chica- 
go, etc.,  R.  Co.  [C.  C.  A.]  141  P.  578.  By 
rule  of  the  court  of  common  pleas  of  Phil- 
adelphia county.  Pa.,  defendant  is  allowed 
four  days  from  service  of  statement  on 
him  to  file  any  dilatory  plea,  and  by  the 
procedure  act  15  days  to  file  affidavit  of 
defense.  Held  that  a  petition  for  removal 
must  be  filed  within  four  days.  First  Nat. 
Bank  v.  Appleyard  &  Co.,  138  P.  939.  Where 
the  trustees  of  an  unincorporated  associa- 
tion were  brought  into  an  action  affecting 
the  title  of  real  estate,  by  service  on  them 
of  an  amended  complaint,  the  cause  was  re- 
movable on  a  petition  filed  by  them  in  apt 
time  after  service  on  them,  although  the 
time  for  answer  by  the  association  was 
past.     Robert  v.   Pineland  Club,  139    P.   1001. 

31.  Kansas  City  Southern  R.  Co.  v.  Mo- 
Ginty    [Ark.]    88    S.   W.    1001. 

22.  Stipulation  to  extend  time  of  plead- 
ing held  extension  of  time  to  institute  re- 
moval proceedings.  Groton  Bridge  &  Mfg. 
Co.  V.  American  Bridge  Co.,  137  P.  284.  It 
is  well  settled  in  the  second  circuit  that 
an  extension  of  time  to  answer  by  an  order 
entered  in  the  state  court  extends  the  time 
for  filing  a  petition  for  removal.  Groton 
Bridge  &  Mfg.  Co.  v.  American  Bridge  Co., 
137  P.  284,  citing  Lord  v.  Dehigh  Val.  R. 
Co.,  104  P'.  929.  which  cites  numerous  cases. 
Where  the  rules  of  the  state  court  pro- 
vide  that    the    time    for   answering   may   be 
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■one  it  is  in  time,  although  defendant  may  be  in  default  in  the  state  court  for 
failure  to  answer  in  time.^'  The  provision  of  the  statute  authorizing  the  removal 
of  causes  on  account  of  prejudice  and  local  influence,  that  the  case  may  be  removed 
at  any  time  before  trial,  must  be  construed  to  mean  that  the  petition  should  be  filed 
before  the  trial  machinery  is  put  in  motion.^*  A  petition  to  remove  a  cause  from 
a  state  court  to  a  Federal  court  is  collateral  and  foreign  to  the  merits  of  the  ease.^' 
It  is  not  insufficient,  because  the  allegation  that  the  time  had  not  arrived  at  which 
the  defendant  was  required  to  answer  or  plead  was  an  allegation  of  a  conclusion 
of  law.'°  A  petition  for  removal  on  account  of  diversity  of  citizenship  need  not 
be  verified,^^  but  a  petition  for  removal  on  account  of  prejudice  or  local  influence, 
or  the  denial  of  equal  civil  rights,  or  in  case  of  prosecutions  against  revenue  officers 
is  required  by  the  statute  to  be  verified.^'  An  allegation  in  a  petition  for  removal 
that  defendant  was,  at  the  time  of  the  commencement  of  the  suit,  and  still  is,  a 
citizen  of  another  state  than  that  where  the  suit  was  begun,  and  of  no  other  state, 
is  a  sufficient  allegation  of  nonresidence  in  the  state  where  sued  ;^°  but  an  allegation 
that  a  corporation  is  a  citizen  of  a  certain  state  is  not  enough,  it  should  be  shown 
that  it  was  created  by  the  laws  of  that  state.""  Where  the  petition  for  removal 
alleges  that  certain  defendants  were  joined  to  prevent  removal,  it  concedes  their 
residence,  and  an  answer  affirmatively  alleging  such  residence  is  immaterial.'^ 
Where  the  petition  expressly  states  that  the  amount  in  controversy  exceeds  the  sum 
of  $2,000  exclusive  of  interest  and  costs,  it  is  sufficient,  although  there  may  be  no 
proof  on  the  trial  to  sustain  it.'^  It  is^  sufficient  if  the  petition  and  bond  for  re- 
moval are  presented  to  the  judge  at  chambers,  and  after  approval  filed  with  the 
clerk  of  the  court.'^  A  removal  bond  signed  by  a  surety  is  not  defe3tive  because 
it  was  not  signed  by  the  defendant  and  because  the  penalty  was  limited  to  $500.^* 
Where  the  state  court  refused  to  remove  a  cause,  defendant's  act  in  filing  a  certi- 


extended  by  stipulation,  a  petition  for  re- 
moval may  be  filed  ■within  such  extended 
time.  Sanderlin  v.  People's  Bank  of  Buffa- 
lo,   140    F.    191. 

Contra:  It  is  firmly  settled  that  the  time 
within  which  the  removal  may  be  had  can- 
not be  enlarged  by  continuances,  demurrers, 
motions  to  set  aside  service  of  process,  pleas 
in  abatement,  or  by  stipulations  of  the  par- 
ties, or  by  orders  of  the  court  extending 
the  time  to  answer.  This  doctrine  rests  up- 
on the  solid  foundation  that  the  statute  is 
mandatory  and  that  the  right  of  removal 
ceases  to  exist  when  the  time  limited  there- 
for has  elapsed.  First  Nat.  Bank  v.  Apple- 
yard   &  Co.,    138   F.   939. 

33.  The  New  Tork  Code  of  Civil  Proce- 
dure, §  418,  does  not  require  an  answer  to 
be  filed  within  20  days  of  service  of  sum- 
mons when  no  complaint  or  notice  of  amount 
of  claim  has  been  served  on  defendant. 
Remington  v.  Central  P.  R.  Co.,  198  U.  S. 
95,    49    Law.    Ed.    959. 

34.  Held  that  it  does  not  require  the 
filing  of  the  petition  at  or  before  the  term 
at  which  the  case  could  first  be  tried.  Par- 
ker  V.    Vanderbilt,    136    F.    246. 

25.  The  denial  of  such  petition  is  not 
reviewable,  unless  assigned  as  a  reason  for 
a  new  trial,  where  there  has  been  a  'trial 
in  the  state  court.  Southern  R.  Co.  v.  Sit- 
tasen    [Ind:]    76  N.  E.   973. 

26.  Allegations  which  involve  such  con- 
clusions   import    that    the    facts    which   jus- 


tify them  are  true,  and  many  such  alle- 
gations are  permitted  to  avoid  an  intolerable 
prolixity  on  matters  not  likely  to  be  con- 
troverted. Remington  v.  Central  P.  R.  Co., 
198  TJ.  S.   95,   49  Law.  Ed.    959. 

37.  Hence  such  a  petition,  the  verifica- 
tion of  which  was  not  signed  but  was  cer- 
tified by  the  notary  as  having  been  s"worn 
to,  was  not  defective.  Groton  Bridge  &  Mfg. 
Co.   v.  American   Bridge   Co.,   137  F.    284. 

28.  Groton  Bridge  &  Mfg.  Co.  v.  Ameri- 
can Bridge  Co.,  137  F.  284.  Petition  for 
removal  on  account  of  prejudice  or  local  in- 
fluence verified  by  the  duly  constituted 
agent  of  the  defendant  and  supported  by 
affidavits  of  parties  who  said  they  were 
thoroughly  conversant  with  the  facts  al- 
leged, held  sufficient.  Parker  v.  Vanderbilt, 
136   F'.    246. 

29.  Parker   v.   Vanderbilt,    136    F.    246. 

30.  Knight  v.  Lutcher  &  M.  Lumber  Co. 
[C.  C.   A.]    136   F.   404. 

SI.  Pierce's  Adm'r  v.  Illinois  Cent.  R.  Co., 
27  Ky.  L.  R.  801,  86  S.  W.  703. 

32.  South  Dakota  Cent.  R.  Co.  v.  Chicago, 
etc..   R.   Co.    [C.  C.   A.]    141    F.    578. 

33.  Groton  Bridge  &  Mfg.  Co.  v.  Ameri- 
can Bridge  Co.,  137  F.  284;  Johnson  v.  Com- 
puting Scale  Co.,  139  F.  339;  Remington  v. 
Central  P.  R.  Co.,  198  U.  S.  95,  49  Law.  Ed. 
959. 

34.  Removal  Act  Aug.  13,  1888,  c.  866, 
§  3,  25  Stat.  435  [U.  S.  Comp.  St.  1901,  p. 
510],    does    not    require    such    signature    nor 
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fled  copy  of  the  record  in  the  Federal  court  does  not  make  it  a  pending  action 
there.'^  In  a  partition  suit  in  North  Carolina,  in  which  the  clerk  of  the  court  is 
authorized  by  law  to  make  all  necessary  orders  and  enter  judgment,  he  can  make 
an  order  for  the  removal  of  the  suit  on  a  petition  properly  filed.='«  The  removal 
statutes  cannot  be  used  to  oust  the  Jurisdiction  of  the  state  court  and  then  obtain 
a  dismissal  of  the  action  in  the  Federal  court  for  want  of  such  jurisdiction." 

§  8.  Transfer  of  jurisdiction  and  other  consequences  of  removal.^^ — When 
a  suit  beg;in  by  attachment  is  removed  pending  a  motion  to  dissolve  the  attach- 
ment, both  the  principal  suit  and  the  attachment  proceeding  are  transferred  to 
the  Federal  court.  =*'  Where  the  cause  is  one  in  which  the  state  court  could  grant 
either  legal  or  equitable  relief,  the  plaintiff  may  proceed  in  the  Federal  court  either 
at  law  or  in  equity,  but  is  bound  by  his  election.*" 

§  9.  Practice  and  procedure  after  removal;  remand  or  dismissal.'"- — Although 
the  statute  for  removal  gives  the  petitioner  until  the  first  day  of  the  next  term  in 
which  to  produce  and  file  in  the  Federal  court  a  copy  of  the  proceedings,*^  yet 
that  court  meanwhile  has  jurisdiction,  and  the  nonpetitioning  party  may  file  such 
copy  before  the  next  term  and  move  to  remand  the  case.*'  By  reason  of  diversity 
of  citizenship  and  compliance  with  the  removal  statutes,  the  Federal  court  acquires 
the  right  to  determine  the  question  of  jurisdiction  of  the  state  court  on  a  motion 
to  dismiss  for  lack  of  such  'jurisdiction,  and  to  act  accordingly.**  It  is  not  bound 
to  remand  the  case  and  let  the  state  court  determine  the  question.*'  After  the 
transfer  of  a  cause  it  may  be  dismissed  and  renewed  in  the  state  court,  and  it  is  not 
material  that  the  second  action  was  begun  before  the  dismissal  of  the  original  action 
in  the  Federal  court,  provided  the  dismissal  occurs  before  trial  of  the  second  ac- 
tion.*°  All  issues  of  fact  raised  on  the  petition  for  removal  are  triable  in  the 
Federal  court  on  a  motion  to  remand,*'  and  where  a  cause  has  been  removed  on  the 
ground  of  local  prejudice,  it  devolves  on  the  plaintiff,  on  a  motion  to  remand,  to 
show  that  such  prejudice  as  is  alleged  in  the  petition  does  not  exist.*^  The  alle- 
gations of  the  bill  in  a  suit  in  equity  for  the  purpose  of  a  motion  to  remand  are 


an  unlimited  penalty.     Groton  Bridge  &  Mfg. 
Co.    V.   American  Bridge   Co.,    137   P.    284. 

35.  Cincinnati,  etc.,  R.  Co.  v.  Curd  [Ky.] 
89    S.   "W.    140. 

36.  Sanderlin  v.  People's  Bank  of  Buffa- 
lo,   140   P.    191. 

37.  Wliere  in  attachment  proceedings 
against  a  citizen  of  another  state,  plaintiff 
was  proceeding  to  obtain  substituted  ser- 
vice according  to  the  statutes  of  the  state 
■where  the  suit  "was  pending,  and  defendant 
appeared  specially  to  obtain  a  removal,  and 
so  prevented  the  full  notice  contemplated  by 
the  state  law,  he  gave  the  Federal  court 
jurisdiction  of  his  person  and  could  not  ob- 
tain a  dismissal  of  the  case  for  want  of 
jurisdiction.     Wells    v.    Clark,    136    F'.    462. 

38.  See    4   C.    L.    1282. 

39.  The  Federal  court,  upon  the  filing  of 
the  transcript  and  the  docketing  of  the 
cause,  is  as  fully  possessed  of  the  case  as 
if  it  had  been  begun  there.  Act  Mar.  3, 
1875,  c.  137,  18  Stat.  470,  §  4  CU.  S.  Comp. 
St.  1901,  p.  511].  Lebensberger  v.  Scofleld 
[C.  C.  A.]   139  P.  380. 

40.  Plaintiff  having  elected  to  proceed  In 
equity  and  having  failed  to  make  a  case  for 
equitable  relief,  his'  bill  was  properly  dis- 
missed Union  Stockyards  Co.  v.  Nashville 
Packing   Co.   [C.  C.  A.]   140  F.  70i. 


41.  See    4     C.   L.    1282. 

42.  Rev.  St.  §  641  [U.  S.  Comp.  St.  1901, 
p.    520].     State  v.   Corrigan,   139   F.    758. 

43.  State  V.   Corrigan,    139   F.    758. 

44.  Courtney    v.    Pradt,    135    F.    818. 

45.  Suit  dismissed  on  defendant's  motion 
for  lack  of  jurisdiction  in  the  state  court, 
and  plaintiff's  motion  to  remand  overruled. 
Courtney  v.   Pradt,   135    F.    818. 

46.  Dana  &  Co.  v.  Blackburn  [Ky.]  90 
S.    W.    237. 

47.  Texarkana  Tel.  Co.  v.  Bridges  [Ark.] 
86  S.  W.  841.  Where  it  is  charged  in  the- 
petition  that  plaintiif's  averments  of  facts, 
upon  which  the  joint  action  against  resi- 
dent defendants  depends,  are  false  and  were 
fraudulently  made  to  prevent  removal,  the 
truth  of  the  issue  of  fraud  can  be  tried  in 
the  Federal  court  on  a  motion  to  remand 
(Southern  R.  Co.  v.  Sittasen  [Ind.  App.]  74 
N.  E.  898);  and  where  the  petition  for  re- 
moval charges  that  a  resident  defendant  was 
fraudulently  joined  to  prevent  removal,  such 
issue  is  triable  only  in  the  Federal  court 
(Texas  &  P.  R.  Co.  v.  Eastin  [Tex.  Civ.  App.] 
89    S.    W.    440). 

48.  The  court  is  then  called  upon  to  find 
as  a  question  of  fact  whether  local  prejudice 
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taken  as  confessed,  independent  of  any  allegations  in  the  petition  for  removal  or 
of  answers  filed  after  removal,*"  and  regardless  of  any  amendments  made  to  a  bill 
after  the  filing  of  the  petition  for  removal.^"  Allegations  of  fact  in  a  petition  for 
removal,  not  denied  in  any  way  by  the  plaintiff,  are  to  be  taken  as  true  on  a  motion 
to  remand  or  any  other  proceeding  challenging  the  right  of  the  Federal  court  to 
entertain  the  case.^^ 

§  10.  Transfers  tetween  courts  of  the  same  jurisdiction.^'' — Where  it  is  ap- 
parent that  the  plaintiff  is  entitled  to  some  remedy,  the  mere  fact  that  he  has  in- 
voked the  aid  of  the  wrong  tribunal  is  not  sufficient  cause  for  the  dismissal  of  his 
suit,  but  it  should  be  removed  to  the  proper  court.°'  Where  the  applicant  for  a 
transfer  of  a  criminal  case  to  some  other  justice  of  the  court,  on  account  of  al- 
leged bias  of  the  justice  against  him,  could,  on  appeal,  have  a  hearing  on  every 
question  affecting  the  fairness  and  impartiality  of  his  trial,  his  application  for  a 
special  appeal  from  the  order  refusing  to  make  the  transfer  was  denied. °*  Under 
an  act  authorizing  the  removal  of  a  cause  from  the  municipal  court  to  the  city 
court  of  New  York  city,  where  the  damages  exceeded  $250,  a  bond  and  order  for 
removal  were  tendered  too  late  after  a  motion  had  been  granted  permitting  the 
plaintiff  to  reduce  his  demand  from  $500  to  $200.'*'  Where  a  justice  of  the  munic- 
ipal court  made  an  order  on  defendant's  motion  removing  an  action  to  the  supreme 
court,  under  a  statute  which  had  been  repealed,  plaintiff's  remedy  was  to  move  the 
supreme  court  to  remand  the  case,  and  not  to  apply  to  the  municipal  court  to  vacate 
the  order."*  Under  a  statute  of  Indiana,  providing  that,  upon  the  overruling  of 
a  petition  for  rehearing  by  a  losing  party  in  the  appellate  court,  he  may  apply 
for  a  transfer  of  the  cause  to  the  supreme  court  on  certain  grounds,^''  where  a  judg- 
ment for  plaintiff  was  reversed  by  the  appellate  court  with  a  mandate  for  a  new 
trial,  a  defendant  who  merely  moved  to  modify  such  mandate  so  as  to  direct  the 
lower  court  to  enter  judgment  for  it,  could  not  be  considered  the  "losing  party" 
within  the  meaning  of  the  statute."' 

Rendition  of  Judgment;  Repleader;  REPtEGiANDO,  see  latest  topical  index. 
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§  1.  JTatnre  and  Form  of  Action^Dls- 
tlnctlons   (1301). 

§  2.     Right  of  Action   and  Defenses   (1302). 

§   3.      Jurisdiction   and   Venne    (1303). 

§   4.     The  Affidavit   (1304). 

§  5.      Plaintiff's    Bond    (1304). 

§   6.     The    Writ   and  Its   Bxecotlon    (1305). 

§  7.  Cnstody  and  Delivery  of  Property; 
forthcoming    Bond     (1305). 

§  8.  The  Pleadings  and  Parties  to  the 
Action   (1305). 


§  9.     Evidence  (1307). 

§   10.     Trial    (1307).     Verdict    (1308). 

Judgment    and    Aivard    of    Damages 


§  11 
fl308). 
§  12. 
§  13. 
§  14. 


Costs    (1309). 

Review     (1309). 

Liability    of    Plaintiff    or    His    Bond, 


and  of   Receiptors,   etc.    (1309). 


§  1.    Nature  and  form  of  action — Distinctions.'^^ — The  action  of  replevin  is 


exists  to  such  an  extent  as  to  prevent  de- 
fendant from  securing  a  fair  and  impartial 
trial.     Parker    v.    Vanderbilt,    136    P.    246. 

49.  Elkins  v.  Howell,  140  F.   157. 

50.  Cella   v.   Brown,   136   F.   439. 

51.  Commonwealth  of  Kentucky  V.  Pow- 
ers, 139  F.  452,  Case  remanded  for  want  of 
jurisdiction  in  Federal  court.  Myrtle  v. 
Nevada,    etc.,   R,   Co.,   137   F.    193. 

53.     See   4     C.   L.    1283. 

53.     Under  the  express  provisions  of  Code 


Pub.  Gen.  Laws.  art.  26,  §  44,  and  art.  75, 
§  113.  Safe  Deposit  &  Trust  Co.  v.  Cahn 
[Md.]    62    A.    819. 

54.  In  re  Gassenheimer,  24  App.  D.  C. 
312. 

55.  Bunke  v.  New  York  Tel.  Co.,  110 
App.  Dlv.   241,  97  N.  T.  S.   66. 

66.  Order  made  under  Laws  1902,  c.  580, 
p.  1490,  §  3,  which  was  expressly  repealed 
by  Laws  1904,  pp..   1429,   1430,  0.   598,   §§   1,  4. 
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an  action  to  recover  the  possession  of  specific  personal  property ;»"  its  object  being 
to  recover  possession,  the  issue  is  which  of  the  parties  is  entitled  to  the  possession, 
and  the  action  will  lie  upon  proof  of  unlawful  detention,  though  the  taking  be  not 
wrongful."  Where  the  wrongful  withholding  of  possession  originated  in  a  dis- 
turbance of  possession,  either  replevin,  or  trespass,*^  or  trover,*^  or  assumpsit,  may 
lie,^*  but  when  one  remedy  has  been  pursued  to  a  judgment,  the  others  are  barred."" 
§  2.  Bight  of  action  and  defenses.^^ — ^Replevin,  being  an  action  to  recover 
the  possession  of  specific  personal  property,  can  be  maintained  only  when  the  plain- 
tifE  has  an  immediate  right  to  the  possession,®'  and  if  plaintiff's  right  to  the  posses- 
sion,has  terminated  before  the  commencement  of  the  action,  the  suit  will  not  lie.°' 
An  action  must  be  brought  while  the  defendant  is  in  possession  of  the  property,  and 
cannot  be  maintained  if  he  has  disposed  of  it  before  the  commencement  of  the  suit,"" 
unless  the  disposal  was  wrongful.'"  A  surety  in  a  bond  given  to  release  an  attach- 
ment of  goods,  by  virtue  of  the  suretyship,  does  not  get  any  property  right  in  the 
goods  such  as  to  enable  him  to  maintain  replevin  against  a  vendee  of  his  principal.'^ 
Where  defendant  took  the  property  from  the  possession  of  the  plaintiff,  such  posses- 
sion will  sustain  an  action  of  replevin  unless  defendant  can  prove  a  superior  right 
of  possession.'''  Where  chattels  of  one  have  been  seized  and  sold  under  execution 
issued  against  another,  the  owner  may  maintain  an  action  of  replevin  against  the 
person  in  possession,'^  and  such  action  will  lie  against  the  sheriff  or  officer  if  he 
sells  after  notice  of  the  plaintiff's  interest,  but  is  still  in  possession  under  his 
writ,'*  and  where  the  officer  justifies  under  a  writ  issued  against  another  on  the 
ground  that  such  party  had  fraudulently  conveyed  the  property  to  the  plaintiff  to 
defeat  his  creditors,  he  must  show  that  the  relation  of  debtor  and  creditor  exists 


Volkommer  V.   Columbia  Paper  Bag  Co.,   105 
App.  Div.  57,  93  N.  T.  S.  771. 

57.  Burns'  Ann.  St.  1901,  |  7337J.  Stan- 
dard Pottery  Co.  v.  Moudy,  164  Ind.  656, 
74  N.   E.   242. 

58.  Standard  Pottery  Co.  v.  Moudy,  164 
Ind.    656,    74    N.    B.    242. 

59.  See    4    C.    L.    1284. 

60.  King  V.  Morris  [N.  J.  Law]  62  A. 
1006. 

61.  Miller  v.  Haokbarth  [Wis.]  105  N. 
W.    311. 

62.  Palmer    v.    People,    111    111.    App.    381. 

63.  Harris    v.    Nelson,    113    111.    App.    487. 

64.  Fisher    v.    Brown,    111    111.    App.    486. 

65.  See  Former  Adjudication,  5  C.  L.  1502; 
Election  and  M^aiver,  5  C.  L.  1078.  .Fisher 
V.  Brown,  111  111.  App.  486;  Palmer  v.  People, 
111  111.  App.  381;  Harris  v.  Nelson,  113  111. 
App.    487. 

66.  See    4   C.   L.   1285. 

67.  Where  a  bailee  sells  the  property 
which  is  the  subject  of  the  bailment,  the 
bailment  Is  ended,  and  the  bailor  has  such 
a  right  to  possession  as  will  support  an 
action  of  replevin  to  recover  the  property. 
United  Shoe  Machinery  Co.  v.  Holt,  185  Mass. 
97,  69  N.  E.  1056.  VPhere  a  sale  of  property 
has  been  induced  by  fraud,  the  seller  is 
not  entitled  to  possession  until  the  sale  has 
been  rescinded.  McGuire  v.  Bradley,  118 
111.  App.  59.  And  see  Baker  v.  McE)onald 
[Neb.]  104  N.  W.  923.  The  action  will  lie 
upon  proof  of  unlawful  detention,  although 
unlawful  taking  and  detention  are  both  al- 
leged. Miller  v.  Hackbarth  [Wis.]  105  N. 
W.  311.     Where  property  has  been  delivered 


unconditionally  by  the  seller  to  the  pur- 
chaser, and  he  has  transferred  his  legal 
title  to  another,  a  receiver  of  the  original 
seller  can  not  maintain  an  action  of  replevin 
on  the  theory  that  the  conditions  of  the 
sale  have  not  been  complied  with.  Gilroy 
V.  Bverson,  Hickok  Co.,  103  App.  Div.  574, 
93  N.  Y.  S.  132.  One  who  holds  property 
as  security  for  a  loan  can  maintain  an  action 
of  replevin  against  one  who  has  no  right 
of  possession.  Equitable  Trust  Co.  v.  Bur- 
ley,    110    111.    App.    538. 

68.  Casto   v.    Murray    [Or.]    81    P.    883. 

69.  Longerbeam  v.  Huston  [S.  D.]  105 
N.    W.    743. 

70.  Hitchcock  v.  Wimpleberg,  103  App. 
Div.   53,   92  N.  T.   S.   997. 

71.  Schultz  v.  Grimwood  [R.  I.]  60  A. 
1065. 

72.  .  Cheeseman  v.  Fenton,  13  Wyo.  43-6, 
80  P.  823.  One  rightfully  In  possession  of 
property  under  a  transaction  untainted  by 
fraud  must  prevail  over  a  replevin  plain- 
tiff who*  can  show  no  superior  title.  Koeh- 
ler  V.  King,  119  111.  App.  6.  Where  property 
is  taken  from  the  possession  of  a  stranger 
under  a  writ  of  attachment,  when  sued  in 
replevin  by  such  person,  the  oflloer  must 
not  only  prove  that  the  writ  is  valid  on  its 
face,  but  that  the  attachment  proceedings 
are  regular,  and  until  he  does  this  he  can 
not  question  the  plaintiff's  right  to  posses- 
sion. Cheeseman  v.  Fenton,  13  Wyo.  436, 
80   P.    823. 

73.  74.  Mitchell  v.  McLeod,  127  Iowa,  733, 
104   N.   W.    349. 
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between  the  attaching  creditor  and  such  third  party.'"  If  property  be  seized  under 
a  writ  of  attachment  bond  upon  an  insufficient  petition,  it  may  be  recovered  in 
replevin."  The  appointment  of  an  administrator  gives  a  title  which  dates  back  to' 
the  death  of  the  intestate  and  may  be  pleaded  in  defense  to  an  action  of  replevin 
commenced  before  appointment  if  the  administrator  came  into  possession  lawfully, 
but  not  otherwise.''^ 

When  the  defendant  has  lawfully  come  into  the  possession  of  the  property  sought 
to  be  replevied,  a  demand  is  essential  to  the  maintenance  of  the  action,''*  unless 
expressly  waived;""  but  tlie  Iowa  statute  which  requires  an  officer  to  levy  upon  any 
personal  property  in  the  possession  of  the  defendant,  unless  he  has  received  notice 
in  ^vriting  from  some  other  person  that  such  property  belongs  to  him,  does  not 
require  tlie  owner  to  give  notice  before  bringing  replevin.*"  Where  the  statute 
requires  that  a  notice  setting  forth  certain  facts  must  be  given  before  an  action  of 
replevin  will- lie  against  an  officer  who  has  seized  the  property  under  attachment, 
the  notice  given  must  conform  to  -the  statutory  requirement.*^  A  notice  served 
upon  the  husband,  where  by  statute  he  is  made  the  manager  of  the  personal  com- 
munity property,  is  sufficient  in  an  action  of  replevin  against  the  husband  and  wife 
to  recover  community  property.*^ 

The  action  of  replevin  may  be  barred  by  the  statute  of  limitations  if  not  brought 
within  the  time  prescribed,*^  but  where  the  property  is  wrongfully  taken  from  the 
possession  of  the  owner  and  removed  from  the  state  or  concealed,  the  statute  does 
not  commence  to  run  until  the  propei'ty  is  brought  back  into  the  vicinity  or  is  openly 
held  so  that  the  owner  may  reasonably  know  of  its  whereabouts.** 

§  3.  Jurisdiction  and  venue.^^ — In  those  states  where  the  statute  provides 
that  all  actions  except  certain  specific  ones  must  be  brought  in  the  county  where 
the  defendants  or  one  of  them  reside,  an  action  of  replevin  in  the  absence  of  other 
provisions  for  its  venue  cannot  be  brought  in  the  county  where  the  goods  are  located, 
unless  that  is  the  county  where  defendant  resides.*"  The  Jurisdiction  of  inferior 
courts,  being  courts  of  limited  jurisdiction,  in  replevin  actions  is  dependent  upon 
the  value  of  the  property  sought  to  be  recovered.*' 


75.     Dunn  v.  Overton   [Okl.]    83  P.  715.    . 
78.     Upp    V.    Neuhring,    127    Iowa,    713,    104 
N.   W.   350. 

77.  Casto  V.  Murray   [Or.]    81  P.   883. 

78.  Where  the  real  owner  of  property- 
permits  it  to  remain  in  the  possession  of 
another,  thus  making  him  the  ostensible 
owner,  and  the  property  is  sold  to  a  third 
party  who  has  no  notice  of  owner's  inter- 
est, a  demand  must  be  made  before  an  ac- 
tion of  replevin  will  lie.  Rosenbaum  v. 
King,    114   111.    App.    648. 

79.  Under  a  conditional  sale  contract 
which  gives  the  seller  the  right  to  take  pos- 
session of  the  property  upon  condition  bro- 
ken without  notice,  no  demand  is  necessary. 
Standard  Furniture  Co.  v.  Anderson,  38 
Wash.  582,  80  P.  813.  Where  an  ofHcer 
levies  execution  upon  property  in  the  pos- 
session of  the  defendant  in  the  execution, 
and  another  party  claims  the  goods,  the 
party  claiming  must  make  demand  on  the 
ofHcer  before  bringing  replevin,  unless  the 
officer  had  notice  at  the  time  of  taking. 
Greenberg    v.    Stevens,    114    111.    App.    483. 

80.  Code.  §§  3991,  3906.  Upp  v.  Neuhring, 
127    Iowa,    713,    104    N.    W.    350. 

81.  Where  the  statute  requires  the  notice 


to  set  forth  the  nature  of  claimant's  inter- 
est in  the  property,  how  and  from  whom  ac- 
quired, and  the  consideration  paid,  a  notice 
which  fails  to  disclose  the  consideration 
is  JHSuffldient.  Shaw  v.  Tyrrell  [Iowa]  105 
N.  W.  1006.  Where  a  verified  notice  is 
required,  an  unverified  notice  is  insufficient. 
Id. 

82.  Standard  Furniture  Co.  v.  Anderson, 
38   Wash.    582,"    80   P.    813. 

83.  Where  the  property  has  been  In  the 
possession  of  the  defendant  and  his  vendor 
under  a  claim  of  ownership  in  good  faith 
for  nine  years,  the  action  of  replevin  is 
barred.     Leavitt    v.    Shook    [Or.]     83    P.    391. 

84.  See  6  C.  L.  471.  Gatlin  v.  Vaut  [Ind. 
T.]    91    S.    W.    38. 

85.  See   4    C.  L.   1288. 

86.  Under  §  314,  Burns'  Ann.  St.  1901, 
the  action  must  be  brought  in  the  county 
where  the  defendants  or  one  of  them  re- 
sides. Fry  v.  Shafor,  164  Ind.  699,  74  N.  E. 
503. 

87.  Justice  of  peace  in  Illinois  has  Juris- 
diction of  all  replevin  actions  where  the 
property  sought  to  be  replevied  does  nbt 
exceed  $200.  Rice  v.  Travis,  117  111.  App. 
644. 
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§  4.  The  affldavit.^^ — An  insufficient  affidavit  may  be  amended  and  does  not 
deprive  the  court  of  its  jurisdiction  of  the  case.«»  An  affidavit  for  a  writ  of  replevin 
which  states,  as  required  by  the  statutes  of  many  states,  that  the  property  has  "not 
been  taken  for  a  tax  assessment,  or  fine,"  is  not  conclusive  of  the  facts  so  stated, 
and  they  may  be  set  up  as  a  defense.""  Those  statutes  which  require  an  affidavit 
for  a  writ  of  replevin  to  state  that  the  property  was  not  taken  for  any  tax,  assess- 
ment, or  fine,  do  not  preclude  a  person  from  maintaining  an  action  of  replevin 
against  the  purchaser  at  a  sale  under  a  tax  warrant  directed  against  another  person 
than  the  owner  and  wrongfully  levied  on  the  property  in  question.'^ 

§  5.  Plaintiff's  bond.^^— The  purpose  of  the  replevin  bond  is  to  provide 
security  to  the  defendant,  if  he  prevails,  for  the  return  of  the  property,  and  to 
indemnify  him  for  such  damages  and  costs  as  he  may  be  entitled  to  Tecovei'."' 
In  those  states  where  a  bond  is  required  by  statute,  the  property  can  not  be  lawfully 
delivered  to  the  plaintiff  until  such  bond  is  executed,"*  and  such  delivery  renders 
the  original  taking  unlawful  and  the  officer  liable  in  tre.spass  or  trover,  and  furnish- 
es evidence  of  trover  sufficient  to  sustain  the  action  without  proof  of  a  previous 
demand."^  The  acceptance  and  approval  of  plaintiff's  bond  must  be  done  in  the 
manner  prescribed  by  statute.''  An  officer  in  taking  a  replevin  bond  is  required  to 
use  the  best  means  of  forming  a  correct  estimate  of  the  value  of  the  property,  and 
the  law  requiring  him  to  do  this  clothes  him  with  all  reasonable  and  necessary  power 
to  do  so,  and  if  he  neglects  this  duty,"^  or  takes  a  bond  with  insufficient  sureties,  he 
is  liable  to.  the  obligee  for  any  damage  which  may  result  from  such  negligence,"' 
but  such  right  of  action  does  not  accrue  until  a  breach  of  the  conditions  of  the  bond 
has  occurred."" 

A  bond  duly  executed  and  delivered  to  the  replevying  officer  is  valid  and  bind- 
ing upon  the  principal  and  sureties  though  not  'approved,^  and  where  an  officer  re- 
fuses to  execute  a  replevin  writ  for  insufficiency  of  the  bond,  and  a  new  bond  is  there- 
upon executed  and  delivered,  by  virtue  of  which  the  property  is  taken,  such  bond  is 
valid  though  no  order  was  issued  by  the  court  for  a  new  bond.^  Where  an  officer's 
return  in  a  replevin  suit  cites  that  a  bond  has  been  taken  without  further  describing 
it,  a  prima  facie  presumption  arises  that  a  proper  statutory  bond  is  meant.'  The 
assignment  of  a  Judgment  in  replevin  operates  as  an  assignment  of  the  bond,  and 
the  assignee  being  the  real  party  in  interest  can  maintain  an  action  upon  it.*  Sure- 
ties on  a  replevin  bond  have  such  an  interest  as  will  enable  them  after  death  of 
principal  to  maintain  an  action  to  set  aside  an  erroneous  judgment  or  one  im- 


88.     See    4    C...   L,.    1288. 

8».  Where  an  affldavit  is  defective  in  that 
it  states  that  the  goods  were  not  taken  for 
any  tax,  etc.,  against  the  "affiant,"  instead 
of  "plaintiffs,"  there  being  more  than  one, 
may  be  amended  and  the  defect  does  not 
deprive  the  court  of  its  jurisdiction.  Fisher 
V.  Brown,  111  111.  App.  486. 

90,  91.  Rev.  St.  1898,  §  2718.  Wisconsin 
Oak  Lumber  Co.  v.  Laursen  [Wis.]  105  N. 
W.    906. 

92.     See   4  C.  L.   1288. 

03.  Parker  V.  Young,  188  Mass.  600,  75 
N.  E.  98. 

94.  Under  Rev.  Laws,  c.  190,  §  9,  an  officer 
may  seize  and  remove  the  property  replev- 
ied, but  he  cannot  lawfully  deliver  it  to 
the  plaintiff  until  the  customary  bond  is 
executed.  Parker  v.  Young,  188  Mass.  600, 
75    N.    B.    98. 


95.  Parker  v.  Young,  188  Mass.  600,  75 
N.    E.    98. 

96.  Where  the  statute  provides  that  the 
approval  of  the  bond  may  be  referred  to  a 
certain  magistrate  and  a  notice  given  to 
the  defendant  of  the  time  and  place  of  ap- 
proval and  the  names  of  the  proposed  sure- 
ties, such  notice  must  be  given  or  the 
approval  is  a  nullity.  Parker  v.  Young,  188 
Mass.    600,    75    N.    E.    98. 

97.  Officer  has  no  right  to  rely  on  the 
statement  of  value  in  the  complaint  and 
writ.     Pickett    v.    People,    114    111.    App.    188. 

98.  99,  1.  Parker  v.  Young,  18S  Mass.  600, 
75  N.  E.  98. 

2.  Stafford  v.  Baker  [Mich.]  12  Det.  Leg. 
N.   393,   104  N.  W.   321. 

3.  Parker  v.  Young,  188  Mass.  600,  75  N. 
E.    98. 

4.  Odell   V.   Petty    [S.   D.]    104   N.   W.   249. 
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peachable  for  fraud  or  irregularity  not  apparent  on  the  face  of  the  record,"  but 
where  the  sureties  have  or  have  had  an  adequate  remedy  at  law  to  correct  or  set 
aside  an  erroneous  judgment,  a  court  of  equity  will  not  enjoin  the  plaintifE  in  an 
attion  upon  the  replevin  bond  from  prosecuting  the  suit.° 

§  G.     The  writ  and  its  execution.'' 

§  7.  Custody  and  delivery  of  property;  forthcoming  bond.^ — Under  statutes 
authorizing  defendant  to  retain  possession  of  the  property  upon  executing  a  forth- 
coming bond,  conditioned  that  he  will  deliver  the  property  to  plaintiff  if  plaintiff 
prevails,  a  tender  of  the  property  by  the  sureties  relieves  them  from  liability,"  and 
where  plaintiff  elects  to  take  a  money  judgment  in  lieu  of  the  return  of  the  prop- 
erty, he  waives  the  condition  in  the  forthcoming  bond  for  the  return  of  the  prop- 
erty and  releases  the  sureties  from  that  condition.^"  Where  plaintiff  prevails,  the 
measure  of  damages  in  a  suit  on  the  forthcoming  bond  is  the  value  of  the  property 
at  the  time  and  place  where  taken  under  the  writ,^^  but  no  suit  can  be  maintained 
on  a  forthcoming  bond  until  after  final  judgment.^^ 

§  8.  The  pleadings  and  parties  to  the  action.^" — Replevin,  being  an  action  to 
recover  possession  of  personal  property,  the  complaint  must  allege  ownership  or 
right  to  the  possession^*  at  the  time  of  the  commencement  of  the  action,^^  but 
where  plaintiff  claims  absolute  title  to  the  property  sued  for,  it  is  sufficient  to  allege 
title  generally,  and  the  right  to  immediate  possession,  and  the  answer  may  be  equally 
general  in  its  denials  ;^°  but  where  plaintiff  claims  possession  under  a  special 
ownership,  he  must  set  forth  facts  upon  which  such  special  ownership  is  based,  and 
the  defendant,  in  order  to  put  in  issue  the  allegations  of  such  special  ownership, 
must  deny  speciiically  the  allegation  of  facts  upon  which  the  plaintiff  claims  owner- 
ship.^'' In  an  action  of  replevin  it  is  not  permissible  to  declar-e  in  trover.^*  Where 
the  statute  requires  the  giving  of  a  notice  setting  out  plaintiff's  interest  in  the 


5.  Where  the  principal  dies  before  the 
action  is  prosecuted,  and  the  court  renders 
a  default  judgment,  not  knowing  of  his 
death,  the  sureties  may  bring  action  to 
set  aside  the  judgment.  McBrayer  v.  Jor- 
dan [Neb.]   103  N.  "W.  50. 

6.  McBrayer  v.  Jordan  [Neb.]  103  N.  W. 
50. 

7.  See    4    C.    L.    1288. 

8.  See    2    C.    li    1519. 

9.  10.  Gerlaugh  v.  Ryan,  127  Iowa  226, 
103   N.    W.    128. 

11.  Defendant  had  cut  trees  and  enhanced 
their  value  by  hauling  to  point  of  market 
where  it  was  levied  upon.  Defendant  not 
entitled  to  enhanced  value.  Little  v.  Cor- 
nett  [Ky.]   91  S.  W.  272. 

12.  Ind.  T.  Ann.  St.  1899,  §  3552.  Where 
suit  has  terminated  in  favor  of  defendant, 
and  on  appeal  is  reversed  and  remanded  for 
a  new  trial,  the  sureties  are  not  liable 
for  the  costs  of  the  appeal  if  the  action 
is  dismissed  by  the  plaintiff  on  remand  to 
trial  court.  Spencer  v.  Davidson  [Ind.  T.] 
82    S.    W.    731. 

13.  See    4    C.    L.    1289. 

14.  A  complaint  alleging  that  defendant 
at  various  times  prior  to  and  within  a 
year  from  a  certain  date  wrongfully  took 
certain  described  property  from  plaintiff's 
possession,  and  "that  on  March  10,  1902 
plaintiff  was,  ever  since  has  been,  and  now 
is  the  owner  of  (description  of  property)," 
that  on  March  10,  1902,  he  made  demand 
of   defendant,   and   that   defendant   still   un- 


lawfully retains  property,   is  sufficient.     Mc- 
Gregor  V.    Lang,    32    Mont.    568,    81   P.    343. 

15.  A  complaint  which  bases  plaintiff's 
right  to  possession  upon  a  contract  which 
covered  a  definite  period  of  time  within 
which  the  action  was  commenced,  and  which 
alleges  that  prior  to  the  expiration  of  the 
period  defendant  unlawfully  took  possession 
of  the  property,  is  a  sufficient  allegation 
of  right  to  possession.  Casto  v.  Murray 
[Or.]  81  P.  883.  A  complaint  which  alleges 
that  plaintifE  was  the  owner  on  March  21, 
1903,  and  that  on  that  day  it  was  wrong- 
fully taken  from  her  possession,  which  com- 
plaint was  filed  on  April  16,  1903,  is  de- 
fective in  that  it  does  not  allege  that  plain- 
tifE was  entitled  to  possession  at  the  time  of 
the  commencement  of  the  action,  and  this 
is  not  cured  by  the  allegation  that  defend- 
ant still  unlawfully  withholds  and  detains 
it.     Chan  v.  Slater   [Mont.]   82  P.   657. 

16.  Perry  County  Bank  v.  Rankin,  73  Ark. 
589,   86  S.  W.  279,. 84  S.  W.  725. 

17.  Where  plaintifE  alleged  special  own- 
ership of  property  under  a  mortgage  which 
,he  alleged  was  assigned  to  him  for  a  val- 
uable consideration,  and  defendant  denied 
generally  the  ownership  of  the  plaintifE  and 
alleged  payment  of  the  note,  he  did  not 
put  in  issue  the  assignment.  Perry  County 
Bank  v.  Rankin,  73  Ark.  689,  86  S.  W.  279. 
A  complaint  alleging  title  will  not  sus- 
tain proof  of  a  special  property.  Baker  v. 
McDonald     [Neb.]     104    N.    W.    923. 

18.  King  v.  Morris   [N.  J.  Law]  62  A.  1006. 
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property,  before  an  action  of  replevin  can  be  maintained  against  an  officer  who  has 
levied  an  attachment  or  execution  upon  it,  the  giving  of  the  prescribed  notice  must 
be  alleged."  Where  a  trustee  under  a  trust  deed  sued  out  replevin  by  an  aflEidavit 
in  his  own  name  without  adding  the  word  "trustee,"  this  does  not  prevent  him  from 
showing  that  he  held  as  trustee,  and  an  amendment,  if  necessary,  was  properly 
allowed.^"  A  seizure  by  statutory  distress  warrant  against  one  in  possession  of  prop- 
erty must  in  order  to  be  a  defense  as  against  the  true  owner  be  pleaded  as  in  all 
respects  conformable  to  the  statute,^^  and  when  not  well  pleaded  the  defendant  can- 
not question  the  sufRciency  of  a  notice  given  by  plaintiff  to  protect  his  property 
against  distraint  of  the  possessor's  goods.^^  Under  a  statute  which  provides  that  a 
warehouseman  shall  not  be  made  defendant  in  a  replevin  suit,  where  he  shall  have 
made  known  to  the  claimant  the  name  and,  address  of  the  depositor,  he  niust  plead 
his  exemption  by  way  of  answer.  ^^ 

A  genera]  denial  to  a  complaint  in  replevin  which  counts  in  the  detinet  puts  in 
issue  not  only  the  wrongful  detention  but  the  plaintiff's  title.^*  Where,  after  per- 
sonal service  in  an  action  of  replevin,  a  default  judgment  is  entered,  on  a  petition  to 
vacate'  the  Judgment  on  the  ground  that  the  complaint  was  insufficient,  the  courts 
will  not  exact  the  same  strict  particularity  of  pleading  as  would  be  required  upon 
a  demurrer.^'  A  complaint  in  replevin  which  bases  plaintiff's  right  upon  a  certain 
contract,  averments  which  explain  the  means  whereby  plaintiff  came  into  possession 
and  which  led  up  to  the  making  of  the  contract  are  matters  of  inducement  and  im- 
material.^* Where  plaintiff  demands  judgment  for  the  possession  of  the  "said  watch, 
or  for  the  sum  of  $75  in  case  possession  thereof  cannot  be  had,  and  for  $75  dam- 
ages," the  allegation  of  damages  will  be  construed  to  mean  such  damages  as  plaintiff 
is  entitled  to  recover  for  the  detention  of  the  property."  A  denial  of  plaintiff's 
ownership  in  the  language  of  the  complaint  has  been  held  to  be  sufficient.^* 

A  mortgagor  and  a  mortgagee  may  join  as  parties  plaintiff  in  an  action  to  recover 
the  property  mortgaged,  though  the  possessory  right  is  in  only  the  mortgagor.^' 
Where  the  property  of  one  has  been  seized  and  sold  under  execution  against  another, 
the  officer  having  been  given  notice  by  the  owner  of  his  rights  before  the  sale,  there 
is  no  misjoinder  in  making  both  the  sheriff  and  the  execution  purchaser  parties  de- 
fendant in  an  action  to  recover  the  property.  ="•  It  is  not  necessary  to  join  as  defend- 
ants those  who  claim  an  interest  or  right  in  the  property  but  do  not  have  possession, 
their  interposition  being  provided  for  by  statute.'^  In  an  action  of  replevin  against 
a  state  constable  to  recover  mules  and  wagon  which  had  been  seized  because  hauling 
contraband  liquor,  the  state  is  not  a  necessary  party.^"  AVhere  in  equitable  replevin 
the  bill  is  retained  for  the  assessment  of  damages,  the  propertv  having  been  shipped 
out  of  the  state,  and  the  defendant  consents  to  the  making"  of  others  parties  de- 


19.  Shaw  V.  Tyrrell  [Iowa]  105  N.  W. 
1006. 

20.  McCarty  v.  Key  [Miss.]  39  So.  780. 

21.  22.  Ramsdell  v.  Seybert,  27  Pa.  Super. 
Ct.  133. 

23.  Hazlett  v.  Hamilton  Storage  &  "Ware- 
house Co.,  94  N.  Y.  S.  580. 

24. '  Title  may  be  shown  in  a  third  party. 
Stearns  v.  Early,   96  N.   T.   S.   837. 

25.  .Where  the  petition  states  the  facts 
Which  entitle  the  plaintiff  to  the  possession, 
but  does  not  allege  that  he  is  the  owner 
or  entitled  to  the  immediate  possession,  it 
will  be  sustained  upon  a  motion  to  set 
aside  a  default  Judgment  where  the  defend- 


ant had  personal  service.  Thompson  v.  Cad- 
do County  Bank    [Okl.]    82   P.   927. 

20.     Casto    V.    Murray    [Or.]    81    P     883 

Div'-53™9'2''N.°?s"-99T'°'"''''"^'  '"'  ^^^• 
83^P.  9^2."^  Novelty  Co.  v.  Dunbar  [Idaho] 
.^^"^^g^-^onserbeam  v.  Huston   [S.  D.]   105   N. 

N.^W   ^IT^"^^  "^'  ^'=^^°'J>  127  Iowa,  733,  104 

31.  Hazlett  v.  Hamilton  Storage  &  Ware- 
house Co.,  94  N.  Y.  S.  580.  <=    w are 

32.  Jaro  V.  Holstein    [S.   C]    52    S.   E.    870. 
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fendant,  it  is  too  late  after  the  evidence  is  in  to  object  that  they  can  not  be  held 
jointly.^^ 

§  9.  Evidence.^^^ — The  evidence  must  be  sufficient  to  identify  the  property 
■which  is  the  subject  matter  of  the  suit.^*  Anything  which  shows  a  title  carrying 
immediate  possession  is  admissible  for  plaintiff.^^  On  an  issue  whether  title  to 
bailed  property  has  passed  to  the  bailee,  a  letter  from  the  bailor  to  the  bailee  re- 
ferring to  it  as  "your"  property,  is  admissible.^"  In  an  action  of  replevin  to  recover 
goods  taken  by  a  sheriff  as  the  property  of  a  third  person,  where  plaintiff  claims 
under  a  bill  of  sale  from  the  person  from  whom  the  property  was  taken,  and  intro- 
duces a  check  in  evidence  given  in  payment,  dated  before  the  judgment  against 
the  third  person  but  not  paid  until  after  the  levy  was  made,  evidence  on  the  part 
of  the  defendant,  who  claimed  that  the  sale  was  fraudulent,  as  to  how  long  it  takes 
a  check  deposited  as  this  one  was  to  go  through  the  clearing  house  is  admissible.^^ 

§  10.  Trial.^^ — Under  a  statute  which  provides  that  in  case  of  transfer  of 
interest  the  action  may  be  continued  by  the  original  parties,  unless  the  court  orders 
the  transferee  substituted,  it  is  error  to  dismiss  the  complaint  on  proof  of  appoint- 
ment of  a  receiver  in  another  action  since  the  commencement  of  the  action.^'  Where 
the  agent  in  actual  possession  of  property  is  made  defendant  in  a  replevin  suit, 
and  the  action  is  properly  brought  in  the  county  where  he  holds  the  possession,  a 
summons  will  issue  and  service  may  be  had  in  another  county  upon  one  who  as  princi- 
pal claims  the  possession  as  against  plaintiff.*"  Where  three  of  four  defendants 
answer  and  while  disclaiming  any  title  or  interest  in  the  property  themselves  al- 
lege that  they  hold  possession  for  the  fourth  defendant  whom  they  allege  to  be  the 
true  owner,  the  answer  inures  to  the  benefit  of  the  fourth  and  a  default  judgment 
cannot  be  rendered  against  him.*^  In  a  replevin  suit  to  recover  property  which  has 
been  taken  from  plaintiff's  possession,  it  is  only  incumbent  upon  plaintiff  to  es- 
tablish his  case  in  chief  to  prove  ownership,  the  taking  and  detention  of  the  prop- 
erty by  defendant  against  his  consent,  and  any  justification  must  be  established  by 
the  defendant.*^  Where  in  replevin  defendant  is  in  possession  of  the  property  under 
a  claim  of  right,  the  burden  is  upon  plaintiff  to  establish  his  right  to  possession,** 
but  where  a  prima  facie  right  to  the  property  under  a  trust  deed  is  made  out  by  the 
plaintiff,  it  is  not  error  to  throw  the  burden  on  the  defendant  to  show  that  it. is  not 
embraced  in  the  deed.**  Where  issue  is  joined  on  a  plea  of  non  detinet  in  an  aiction 
of  replevin,  the  burden  is  on  the  plaintiff  to  prove  his  right  of  possession.*' 


33.  United  Shoe  Machinery  Co.  v.  Holt, 
185  Mass.  97,  69  N.  E.   1056. 

33a.     See  4  C.  D.  1290. 

34.  •  St.  Paul  Boom  Co.  V.  Kemp,  125  Wis. 
138,  103   N.  "W.   259. 

Evidence  sufflcient:  'Where  the  evidence 
shows  that  most  of  the  timber  was  cut  on 
lands  other  than  defendant's,  that  plaintiff 
incurred  the  expense  of  cutting,  hauling, 
and  sawing,  and  placed  it  on  the  land  of  de- 
fendant which  was  deeded  to  plaintiff's  wife, 
the  court  properly  adjudged  the  title  to  be 
in  plaintiff.  Graham  v.  Strawsburg  [Ky.]  91 
S.    W.   737. 

35.  Illustration:  Title  of  seller  of  beer  to 
kegs  is  provable  against  buyer's  assignee 
by  showing  invoice  of  sale  making  Such 
reservation.  Jos.  Schlitz  Brewing  Co.  v. 
Grimmon   [Nev.]    81  P.  43. 

36.  Cox  V.  Burdett,  23  Pa.  Super.  Ct.   346. 

37.  Runsdorf  V.  Coriell  EN.  J.  Law] 
63  A.   24. 


38.  See   4   C.  L.    1290. 

39.  Stearns  v.  Early,  96  N.  T.   S.  837. 

40.  Central  Nat.  Bank  v.  Brooke  [Kan.] 
81  P.  498. 

41.  Carpenter  v.  Ingram  [Ark.]  91  S.  W. 
24. 

42.  Osmers  v.  Purey,  32  Mont.  581,  81  P. 
345. 

43.  Defendant  was  in  possession  of  cer- 
tain logs  which  he  cut  under  a  claim  of 
right.  Plaintiff  claimed  under  a  bill  of  sale 
from  defendant  but  on  trial  failed  to  prove 
the  genuineness  of  the  bill  of  sale.  Judg- 
ment rightly  entered  for  defendant  without 
further  evidence.  Metropolitan  Lumber  Co. 
v.  McColeman  [Mich.]  12  Det.  Leg.  N.  172, 
103  N.  W.  809.  When  the  plaintiff's  right 
to  possession  is  based  upon  a  title  obtained 
under  a  mortgage  he  must  show  that  the 
mortgagor  had  title  to  the  prope-rty.  Martin 
Bros.   &  Co.  v.   Lesan   [Iowa]    105   N.    W.   996. 

44.  Where  plaintiff   claimed   the  property 
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In  an  action  in  replevin  where  defendant  claims  title  under  a  sale  by  plaintiff, 
and  plaintiff  claims  that  such  sale  was  conditional,  the  burden  is  on  plaintiff  to 
•prove  such  conditional  sale,  and  the  question  is  one  for  the  jury.**  Also,  the 
question  whether  the  property  belonged  to  plaintiff  and  defendant  as  partners  or  to 
plaintiff  as  an  individual  is  one  for  the  jury,"  as  is  the  question  whether  a  bailment 
has  been  cancelled  by  agreement  and  the  title  vested  in  the  bailee."  The  fact 
whether  a  sale  contract  has  been  disaffirmed,  thus  vesting  the  title  to  the  goods  in 
the  seller,  is  one  for  the  jury.*" 

Verdict.^"— A  general  verdict  in  replevin  implies  a  finding  on  every  material 
issue  involved  in  the  action."  A  verdict  which  does  not  conform  to  the  instruction 
of  the  court  is  erroneous  and  will  be  set  aside."  A  verdict  for  defendant  should 
be  a  general  finding  for  the  defendant  and  for  damages  for  the  detention  on  which 
a  proper  Judgment  pro  retorno  habendo  and  for  damages  will  issue."^  Under  a 
statute  which  provides  that  in  a  replevin  suit  where  the  Jury  finds  for  the  party  not 
in  possession  of  the  chattels  replevied,  the  Jury  must  fix  the  value  of  the  property 
at  the  time  of  trial,  the  verdict  must  conform  to  the  requirements  of  the  statute,^* 
and  must  be  based  upon  evidence  of  its  value  at  such  time.^° 

§  11.  Judgment  and  award  of  damages.^^ — Where  the  court  directs  the  Jury 
to  find  who  was  entitled  to  the  possession  of  the  property,  and,  if  they  foun,d  plaintiff 
to  be  entitled  to  it,  to  find  its  value,  a  verdict  for  plaintiff  for  a  specific  sum  of 
money  is  sufficient  to  sustain  an  alternative  Judgment."'  A  Judgment  which  gives 
the  possession  of  the  property  to  the  plaintiff  and  also  awards  damages  for  its  value 
is  irregular.^'  A  Judgment  which  provides  that  plaintiff  shall  return  the  property  to 
defendant  or  in  lieu  thereof  pay  to  defendant  a  specific  sum  of  money  gives  the 
plaintiff  an  option  between  returning  the  property  or  paying  the  money  and  having 
paid  the  defendant,  the  defendant  cannot  subsequently  maintain  replevin."^  The 
property  replevied  must  be  sufficiently  described  in  the  Judgment  as  to  be  identi- 


under  a  trust  deed  and  It  was  prima  facie 
siiown  tliat  it  Tvas  embraced  in  the  trust 
deed,  not  error  to  require  a  laborer,  "who 
claims  under  a  laborer's  lien,  to  prove  that 
It  was  not  embraced  in  the  deed.  McCarty 
V.  Key   [Miss.]    39   So.   780. 

45.  Where  plaintiff  relies  for  title  to  the 
property  on  a  mortgage  executed  by  a  third 
p'^^'son,  and  no  evidence  is  introduced  to 
show  that  the  mortgagor  had  any  title  or 
that  defendant's  possession  is  in  any  way 
connected  with  the  mortgagor,  plaintiff  can- 
not recover.  Beal  v.  McKee  [Ala.]  39  So. 
664. 

46.  Schenck  v.  Griffith  [Ark.]  86  S.  W. 
850. 

47.  Calderwood  v.  Robertson,  112  Mo.  App. 
103.   86  S.    W.   879. 

48.  "Lease"  of  mill  to  purchaser  and  al- 
leged breach,  followed  by  transfer  of  title 
by  consent.  Cox  v.  Burdett,  23  Pa.  Super. 
Ct.    346. 

49.  Cincinnati  Punch  &  Shear  Co.  v. 
Thompson   [Kan.]   83  P.  998. 

.go.     See  4  C.  L.   1291. 

51.  Not  necessary  to  expressly  find  that 
plaintiff  was  the  owner.  McGregor  v.  Lang, 
32  Mont.   568,   81  P.    343. 

52.  Where    the    court    instructs    the    jury 
.  that    plaintiff   cannot    recover   the    value    of 

a  horse  which  had  died  in  defendant's  pos- 
session unless  defendant's  negligence  was 
the    cause    of    its    death,    a    verdict    whioh 


awarded  plaintiff  damages  for  the  death 
of  the  horse  but  found  that  the  defendant 
was  guilty  of  no  negligence  is  erroneous. 
Burke  v.  Graham,  106  App.  Div.  108,  94  N.  T. 
S.  559. 

53.  Whitehlll  V.  Schwartz,  27  Pa.  Super. 
Ct.    526. 

.54.  A  verdict  "we  find  for  the  plaintiff  in 
full"  is  irregular  and  must  be  set  aside  un- 
der Municipal  Court  Act,  Laws  1902,  p.  1529, 
§  120.  O'Reilly  v.  Erlanger,  108  App.  Div. 
318,   95  ^N.   T.  S.   760. 

55.  Where  such  value  is  based  upon 
plaintiff's  affidavit  filed  27  months  before 
the  trial,  it  is  erroneous.  Gilroy  v.  Bver- 
son,  Hickok  Co.,  103  App.  Div.  574,  93  N.  T. 
S.   132. 

56.  See   4  C.  L.    1291,   1292. 

The  measure  of  damages  is  treated  in  the 
topic  Damages,   5  C.   L.   904. 

57.  Hitchcock  v.  Wimpleberg,  103  App. 
Div.   53,   92  N.  Y.   S.  997. 

58.  Where  the  judgment  is  that  the  plain- 
tiff "retain  the  property  replevied  by  virtue 
of  the  writ  of  replevin  issued,"  and  also 
awards  damages  for  the  value  of  the  prop- 
erty, and  the  record  shows  that  no  property 
was  replevied  under  the  writ,  the  first  part 
of  the  judgment  is  a  nullity,  and  the  judg- 
ment is  valid.  Greenberg  v.  Stevens  114 
111.  App.  483. 

59.  Walters   v.   Walters,   116   111.   App.   24. 


6  Cur.  Law. 


EEPLEVIN  §  14. 


1309 


fied.°°  The  amount  of  damages  that  plaintiff  can  claim  in  an  action  of  replevin 
where  possession  cannot  be  had  is  the  market  value  of  the  property  at  the  time 
it  was  taken  or  at  the  time  the  wrongful  detention  began,"^  and  in  determining  the 
market  value  of  property  in  replevin  it  is  competent  to  taJce  into  consideration  the 
cost  price,  but  such  price  is  simply  one  of  the  facts  tending  +o  show  the  market  value 
and  is  not  conclusive,"^  but  where  possession  cannot  be  had,  aamages  for  the  wrongful 
detention  may  be  had,  which  is  the  legal  rate  of  interest  on  the  market  value  where 
the  property  has  no  value  except  for  consumption,  but  where  the  property  has  a 
usable  value  which  is  in  excess  of  the  legal  rate  of  interest  on  its  value,  the  measure 
of  damages  is  the  talue  of  such  use  during  the  time  detained."'  In  replevin  the 
defendant  on  recovering  damages  is  entitled  to  recover  the  value  of  the  use  of  the 
property  during  period  of  detention  under  writ  without  deduction  for  its  increase 
in  value. "■*  The  person  maliciously  procuring  replevin  to  be  sued  out  in  order  to 
extort  money  may  be  liable  for  injury  to  defendant's  feelings  as  well  as  for  taking 
the  property,""  but  not  for  expense  of  caring  for  goods  after  judgment  in  the  action 
awarded  them  to  the  owner.""  Defendant  may  recover  exemplary  damages  from 
plaintiff  where  there  are  circumstances  of  aggravation,"'  but  punitive  damages  can- 
not be  recovered  in  South  Carolina  in  an  action  of  claim  and  delivery."^ 
§  12.     Costs.^^ 

§  13.  ReviewJ" — ^Where  an  issue  as  to  damages  is  separable  from  the  other 
issues  of  the  ease,  a  new  trial  of  that  issue  alone  will  be  ordered  where  it  is  incor- 
rect.'^ 

§  14.  Liability  of  plaintiff  or  his  bond,  and  of  receiptors,  etc.'''' — In  an  action 
of  debt  on  a  replevin  bond  the  question  of  damages  is  for  the  jury,''  and  the  state- 
ment contained  in  the  affidavit  for  replevin  as  to  the  value  of  the  property  is  prima 
facie  evidence  of  its  value.'*  Where  the  property  has  no  market  value,  proof  may 
be  made  of  such  facts  as  tend  to  show  the  value  or  to  aid  the  jury  in  estimating  it,'" 
but  where  the  suit  was  prosecuted  to  judgment,  the  amount  of  the  alternative  judg- 
ment in  case  the  goods  be  not  returned  is  conclusive  measure  of  damages  in  a 
subsequent  suit  upon  plaintiff's  bond.'"  In  a  suit  upon  a  replevin  bond  the  judg- 
ment in  the  replevin  action  is  conclusive  upon  the  question  whether  or  not  property 
was  delivered  under  it." 

A  plaintiff  in  replevin  action  is  liable  for  goods  of  a  third  person  taken  under 
the  writ  if  he  disposes  of  them  after  learning  of  such  person's  interest."  The  fact 
that  the  principal  in  a  recognizance  bond  is  cited  as  attorney  for  the  plaintiff  in 


60.  A  judgment  describing  the  property 
as  "Twenty-six  steers  branded  11-11  on  the 
left  side,  and  fish  or  dove-tail  ear-marks, 
•  •  •  •  ten  heifers,  branded  11-11  on  the 
left  side,  with  fish  or  dove-tail  earmarks," 
sufficiently  describes  the  property.  McGreg- 
or V.  Dang,  32  Mont.  568,  81  P.  343. 

61,  62.  Osmers  v.  Furey,  32  Mont.  581,  81 
P.   345. 

63.  Smith  V.   Stevens,   33  Colo.    427,   81   P. 

35. 

64.  McGrath  v.  Wilder,   77  Vt.   431,   60  A. 

801. 

65.  66.  Harris  v.  Thomas  [Mich.]  12  Det 
Leg    N.    239,    103    N.    W.    863. 

67.     Cox  v.  Burdett,   23  Pa.  Super.   Ct.   346. 

68  Code  Civ.  Proc.  §§  283  and  299.  Tittle 
V.  Kennedy,  71  S.  C.  1,  50  S.  B.  544. 

69,  70.     See  4  C.  L.  1293. 

71.  Osmers  v.  Eurey,  32  Mont.  581,  81  P. 
345. 


72.  See    i    C.    L.    1293. 

The  measure  of  damages  recoverable  of 
defendant  is  treated  in  Damages,  5  C.  L. 
904,  and  such  topics  as  Conversion  as  Tort, 
5  C.  L.   753,  etc. 

73,  74.     Farson  v.  Gilbert,   114  111.  App.  17. 

76.  As  the  cost  of  manufacturing,  trans- 
porting it  to  market,  etc.  Farson  v.  Gilbert, 
114  111.  App.    17. 

76.  Martin   v.    Hertz,    118    111.    App.    297. 

77.  In  a  suit  upon  a  replevin  bond  the  de- 
fendant set  up  the  defense  that  the  prop- 
erty was  never  delivered  to  his  principal, 
and,  therefore,  plaintiff  has  not  been  dam- 
aged and  can  not  maintain  a  suit  on  the 
bond.  Judgment  in  the  replevin  action  con- 
clusive' upon  this  point.  Stafford  v.  Baker 
[Mich.]    12    Det.   Leg.   N.    393,   104    N.   W.    321. 

78.  Barley  v.  Beegle,  29  Pa.  Super.  Ct.,  635. 
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the  replevin  suit  does  not  make  the  latter  the  principal  nor  relieve  the  attorney  from 
his  liability  to  indemnify  the  surety.'"  In  an  action  upon  a  replevin  bond  the 
burden  of  proof  is  upon  the  defendant  to  prove  his  title  to  the  goods.'"  The  failure 
to  prosecute  the  action  of  replevin  is  a  breach  of  the  bond  and  gives  the  de- 
fendant a  right  of  action  to  recover  at  least  nominal  damages.'^  In  an  action  on 
a  replevin  bond  by  one  who  had  only  a  lien  upon  the  property,  the  defense  that  the 
lien  has  been  satisfied,  and  hence  the  defendant  released  on  hia  bond,  must  be 
specifically  pleaded.'^  The  sureties  on  a  replevin  bond  when  sued  may  set  up  as  an 
absolute  and  complete  defense  that  the  court  rendering  judgment  had  no  jurisdic- 
tion, or  that  the  judgment  was  obtained  by  fraud.*^  A  statute'  which  provides  for 
an  undertaldng  to  answer  for  "the  payment  to  the  defendant  of  any  sum  which  the 
judgment  awards  to  him  against  the  plaintiff"  has  reference  to  damages  relating 
to  the  right  of  possession  of  the  chattel.**  Where  a  bond  is  given  to  the  sheriff  to 
indemnify  from  claims  which  may  be  made  against  him  by  separate  parties,  he  may 
bring  one  action  on  the  bond  for  the  benefit  of  all.*' 

In  an  action  on  a  replevin  bond  by  one  claiming  title  by  attachment,  where 
all  the  evidence  is  directed  to  the  title  at  the  time  of  the  attachment,  an  instruction 
that  the  "burden  is  upon  defendant  to  prove  title"  is  not  erroneous  because  it  does 
not  state  that  he  must  prove  title  at  the  time  of  attachment,*® 

Replication;  Repoeted  Questions;  Repoets;  Repeesentations;  Res  Adjoticata;  Rescis- 
sion; Rescue;  Res  Gestae;  Residence;  Respondentia;  Restitution  see  latest 
topical  index.  ' 

bestoribtg  instbumewts  and  records. 

§   1.     E^-tdence    and    Proof    of   toss    and    of  I      §  3.     Procednre    In     Elqnity    or     Under    the 
Contents   (1310)  Bnrnt     Records     Act     to     Restore     Records 

§  2.     Proceedings    In    Equity   or    Otherwise  I  (1311). 
to      Restore      Lost      Papers      or     Instruments  I 
(1311). 


§  1.  Evidence  and  proof  of  loss  and  of  contents.^'' — One  who  relies  upon  a 
lost  deed  to  sustain  his  title  must  establish  its  execution,  loss,  and  material  parts 
by  clear,  satisfactory,  and  convincing  evidence.**  In  an  action  on  a  lost  note 
and  mortgage  the  record  of  a  mortgage  collateral  thereto,  admitting  the  execution  of 
the  note  to  plaintiff's  intestate,  is  admissible,  without  other  evidence  of  decedent's 


T9.     Hayes   v.   Bronson    [Conn.]    61   A.    549. 

80.  Fabian   v.    Traeger,    117    111.    App.    176. 

81.  Parker  v.  Young,  188  Mass.  600,  75  N. 
E.  98. 

82.  Where  a  mortgagee  defendant  in  a 
replevin  suit  prevails  and  brings  an  action 
on  the  replevin  bond,  the  defense  that  his 
lien  has  been  satisfied  can  not  be  interposed 
under  the  general  issue.  Stafford  v.  Baker 
[Mich.]    12   Det.   Leg.    N.    393,    104   Mo.    321. 

83.  McBrayer  v.  Jordan  [Neb.]  103  N  W 
50. 

84.  Does  not  include  damages  arising  out 
of  counterclaims.  Dickson  v.  BickershofE  48 
Misc.    353,  95  N.   T.   S.   585. 

85.  Koehler  v.  King,  119  111.  App:  6. 

8e.  Fabian  v.  Traeger,  215  111.  220,  74  N. 
E     131 

87.  See    4    C.    L.    1294. 

88.  The  findings  of  the  court  that  the 
deed   was    executed,   but   lost   before    record 


and  that  there  were  no  subsequent  pur- 
chasers or  mortgagees  of  the  land  in  good 
faith,  were  sustained  by  the  evidence.  Lloyd 
v.  Simons  [Minn.]  105  N.  "W.  902  The 
record  of  a  deed  which  is  void  because  of 
the  improper  acknowledgment  of  the  in- 
strument is  nevertheless  admissible  to  prove 
the  existence  of  the  deed  after  its  loss 
(Simmons  v.  Hewitt  [Tex.  Civ.  App.]  87  s 
W.  188),  and  a  curative  deed  subsequently 
executed  and  properly  executed  is  also  ad- 
missible. (Id.).  To  prove  the  execution  of 
a  lost  deed,  evidence  that  grantee  bought 
and  paid  grantor  for  the  land;  that  the 
deed  which  had  been  destroyed  by  fire  was 
signed  and  acknowledged  by  grantor  and 
wife,  that  the  wife  was  examined  separate 
and  apart  from  her  husband;  that  the  deed 
was  explained  to  her  and  she  signed  it 
willingly,  was  admissible  (Garrett  v.  Sprad- 
hng    [Tex.    Civ.    App.]     88    S.    W.    293),    and 


6  Cur.  Law. 


EEWAEDS  §  2. 


1311 


ownership  at  the  time  of  his  death.*°  In  such  action  it  will  not  be  presumed  that 
the  note  was  payable  in  a  bank  of  the  state,  nor  that  the  payee  intentionally  parted 
with  title  or  possession.""  An  affidavit  that  the  note  sued  on  is  lost  or  destroyed, 
but  plaintiff  does  not  know  which,  but  believes  it  is  one  or  the  other,  is  a  sufficient 
compliance  with  the  statute  relative  to  actions  on  lost  instruments."^  Where  a 
will  was  duly  probated  in  1854  and  the  records  of  the  probate  court  were  destroyed 
by  iire  in  1889,  it  was  presumed  that  the  clerk  of  the  court  duly  recorded  the  will 
and  probate  thereof  as  required  by  the  law  in  force  at  that  time."^ 

<»§  2.  Proceeding's  in  equity  or  otherwise  to  restore  lost  papers  or  instru- 
ments.^^— Originally  there  was  no  relief  -at  common  law  or  in  equity  to  decree  the 
re-execution  of  a  deed  except  as  an  ancillary  remedy  to  some  other  relief,  as  eject- 
ment or  to  enjoin  a  recovery  and  the  like,"*  but  relief  has  been  provided  by  statu- 
torj'  enaptments."^  A  bill  asking  to  have  a  lost  or  destroyed  deed  restored,  and  for 
a  record  of  the  decree  for  complainant's  protection,  presents  a  case  within  a  well 
recognized  head  of  equitable  jurisprudence.""  Where  a  decree  directed  the  pay- 
ment of  a  lost  check  upon  the  tendering  to  defendants  of  an  indemnity  bond,  the 
tender  of  a  bond  to  one  of  them  was  not  a  compliance  with  the  decree."^ 

§  3.     Procedure  in  equity  or  under  the  burnt  records  act  to  restore  records.^^ 

Rstraxit;  RETDiiNABi.E  PACKAGE  Laws;  Retusns;  Revenue  Laws;  Reversions;  Review; 
Revival  of  Judgments;  Revivob  of  Suits;  Revocation,  see  latest  topical  index. 

REWARDS. 


§  1.     Nature   and    Definition    (1311). 
S  2.     Tlie    Offer    (1311). 


§  3.     E^amlng  Reward   (1S12). 


§  1.     Nature  and  definitions^ 

§  2.     The  offer} — An  offer  by  publication  of  a  reward  for  the  discovery  of  par- 
ties.  concerned  in  the  commission  of  an  offense  becomes  a  valid  contract  between 


the  testimony  of  a  lawyer  that  plaintiff  con- 
sulted him  about  the  title  of  a  tract  of  land; 
that  deed  was  given  him  for  examination, 
which  may  have  been  the  deed  in  question, 
and  that  he  considered  the  acknowledgment 
proper,  was  admissible,  and  its  weight  as 
■  evidence  was  for  the  jury  (Id.).  The  report 
of  a  commissioner,  appointed  under  2  Acts 
1881-82,  p.  143,  c.  821,  to  supply  burned 
records  as  to  a  certain  deed  was  not  ad- 
missible to  show  the  interest  conveyed  to 
the  grantee  where  such  report  had  not  been 
confirmed  by  the  county  court  or  the  deed 
ordered  recorded.  Alley  v.  Alley  [Ky.]  91 
S.  W.  291.  To  establish  title  under  a  lost 
deed,  ■w^hose  existence  has  been  proved  bv 
circumstantial  evidence,  it  is  sufficient  to 
show  possession  of  part  of  the  land  con- 
veyed by  it  and  asserted  ownership  of  the 
whole.  Simmons  v.  Hewitt  [Tex.  Civ.  App.] 
87   S.  W.   188. 

89.  Embree  v.  Emmerson  [Ind.  App.]  74 
N.  E.  44.  Evidence  held  to  justify  a  finding 
that  the  note  and  mortgage  were  lost  and 
that  no  part  of  the  indebtedness  had  been 
paid.     Id. 

90.  Evidence  fairly  warranted  the  con- 
clusion that  the  note  was  lost  and  out  of 
circulation.  Embree  v.  Emmerson  [Ind. 
App.]    74    N.    B.    1110. 


91.  Rev.  St.  1899,  |  3854.  Hogan  v. 
Kaiser,  113  Mo.  App.  711,  88  S.  W.  1128. 
The  note  being  described  in  the  statement 
to  which  the  affidavit  was  attached  and  to 
which   it  referred,  it  was  sufficient.     Id. 

92.  Laws  1848,  p.  236,  c.  157,  §  3  (Pasoh. 
Dig.,  art.  1262).  Hymer  v.  Holyfield  [Tex. 
Civ.  App.]  13  Tex.  Ct.  Rep.  201,  87  S.  W.  722. 

93.  See  4  C.  L.   1295. 

94.  Jones   v.    Ballou    [N.   C]    52   S.   B.    254. 

95.  Chapter  6,  p.  37,  Pub.  Laws  1893.  gives 
the  right  to  bring  an  action  to  prevent  a 
cloud  upon  title,  and  plaintiff  is  entitled 
to  this  additional  relief  besides  the  decree 
for  setting  up  and  recording  the  deed, 
whether  such  relief  is  prayed  for  or  not 
(Clark's  Code  [3d  Ed.]  §  233  [3]),  the  remedy 
before  the  clerk  in  case  of  a  lost  deed,  given 
by  Code  §  56,  being  an  additional  and  not 
an  exclusive  remedy.  Jones  v.  Ballou  [N. 
C]    52    S.    E.   254. 

96.  Comp.  Laws  1897,  §  448,  conferring 
jurisdiction  on  chancery  courts  in  proceed- 
ings to  quiet  title  does  not  restrict  their 
jurisdiction  in  matters  before  cognizable  by 
them.  Blackford  v.  Olmstead  [Mich,]  12 
Det.   Leg.   N.   286,   104  N.  W.   47. 

97.  Moore  v.  Durnan  [N.  J.  Eq.]  62  A. 
327 

98.  See    4    C.    L.    1295. 
9».     See   2   C.  L.   1521. 
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the  offerers  and  the  acceptors  by  performance  upon  the  discovery  contemplated,* 
but  it  does  not  become  a  "contract  in  writing"  in  the  statutory  sense.*  Where  a 
statute  authorized  the  county  court  to  offer  a  reward  for  apprehension  and  arrest, 
but  prohibited  payment  until  final  conviction,  and  the  court  offered  a  reward  for 
"apprehension  and  conviction,"  the  -statute  and  offer  construed  together  were  an 
offer  to  pay  a  reward  after  conviction  for  the  apprehension  of  the  felon.*  The 
statute  of  Mississippi,  providing  for  the  payment  of  a  reward  to  any  person  who 
arrests  any  one  who  has  killed  another  and  is  fleeing,  contemplates  its  payment  only 
upon  the  allowance  by  the  circuit  court  and  by  the  board  of  supervisors,  and  the 
circuit  court  cannot  order  it  paid  without  allowance  by  the  board.^  A  resolution  of 
a  county  board  of  supervisors  which  offered  a  reward  for  information  or  evidence 
to  convict  persons  guilty  of  crimes  committed  before  its  adoption,  but  offered  no 
reward  for  the  conviction  of  persons  committing  offenses  afterward,  was  invalid  and 
not  binding.® 

§  3.  Earning  reward.'' — To  entitle  one  to  recover  a  reward  he  must  show  a 
rendition  of  the  services  required  in  the  offer,  after  knowledge  of,  and  with  a  view 
of  obtaining,  the  reward,'  and  one  who  apprehends  a  felon  before  the  offer  of  a 
reward,  and  delivers  him  to  the  proper  authorities  without  any  Icnowledge  of  or 
reliance  on  a  reward,  is  not  entifled  to  it."  Where,  under  statutory  authority,  a 
reward  was  offered  for  the  "apprehension  and  conviction"  of  a  felon,  a  claimant 
who  made  the  apprehension  on  his  own  initiative,  at  his  own  expense  and  hazard, 
put  the  party  in  the  hands  of  the  proper  officer  and  gave  evidence  at  the  trial  from 
which  conviction  resulted,^"  was  entitled  to  the  reward.  Where  the  reward  offered 
was  for  the  discovery  of  the  persons  who  committed  a  certain  crime,  the  right  to 
the  reward ' accrued  at  the  time  of  their  actual  discovery  without  regard. to  their 
conviction.^^  A  constable  is  not  entitled  to  the  reward  provided  for  by  the  act 
for  the  apprehension  of  horse  thieves,^^  but  a  policeman  of  a  municipality  in  one 
state  is  not  precluded  from  claiming  a  reward  offered  by  authorities  of  another 
state  for  the  apprehension  of  a  fugitive  from  justice."-^ 

Right  of  Pbivact;  Right  op  Peopeett,  see  latest  topical  index. 

RIOT.id 

The  word  "riot"  as  used  in  statutes  making  a  municipality  liable  for  dam- 
ages to  property  is  construed  to  mean  a  riot  as  defined  at  common  law  and  not  as 
defined  by  the  Penal  Code.^^  Under  such  statutes  a  municipality  is  liable  only  for 
the  damages  which   might  have  been  prevented  by  proper   diligence.^®     An   iu- 


1.  See  4  C.  I*   1309. 

2.  Cunningham  v.  Eiske  [N.  M.]  83  P.  789. 

3.  'Within  the  meaning  of  Comp.  Laws 
1897,  §  2915.  Cunningham  V.  Fiske  [N.  M.] 
83  P.    789. 

4.  Bev.  St.  1899,  §  2474.  Smith  v.  Vernon 
County,    188  Mo.   501,  87  S.  W.   949. 

5.  Code  1892,  S  1387.  Tate  County  v. 
Moore    [Miss.]    39    So.    781. 

6.  People  V.  Brower,  97  N.  T.  S.  349. 

7.  See  4    C.   L.    1310. 

8.  Couch  V.  State  [N.  D.]  103  N.  W.  942. 
He  must  establish  his  substantial  compliance 
with  all  the  conditions  of  the  ofter  of  re- 
v/ard.  Smith  v.  Vernon  County,  188  Mo.  501, 
87  S.  W.  949. 

9.  Smith  V.  Vernon  County,  188  Mo.  501, 
87    S.   W.   949. 


10.  Rev.  St.  1899,  §  2474.  The  fact  that  he 
was  paid  witness  fees  did  not  preclude  him 
from  recovering-  the  reward.  Smith  v. 
Vernon  County,  188  Mo.    501,   87  S.  W.   949. 

H.  Cunningham  v.  Fiske  [N.  M.]  83  P. 
789. 

12.  He  is  a  public  officer  and  bound  to 
execute  criminal  process.  The  act  applies  to 
persons  under  no  special  obligation  to  ar- 
rest the  thief.  Commonwealth  v.  Lane,  28 
Pa.  Super.   Ct.    149. 

13.  Smith  V.  Vernon  County,  188  Mo.  501, 
87   S.  W.   949. 

14.  See   4  C.  L.  1310. 

15.  General  Municipal  Law,  Laws  1892,  p. 
1740,  c.  685,  §  21.  Adamson  v.  New  York,  110 
App.   Div.    58,    96   N.   Y.    S.    907. 

16.  Where  the  police  quelled  all  disturb- 


6  Out.  Law. 


EIPAEIAST  OWNEES  8  1. 


1313 


dictment  charging  the  oSense  of  riot  in  the  language  of  the  statute  is  suiScient.^''^ 
In  a  prosecution  for  the  crime  of  riot,  evidence  frhi«h  tends  to  show  the  conduct  of 
the  defendant,"  and  the  resultant  terror  of  the  people,^"  is  admissible.  An  aequitta^ 
on  a  charge  of  assault  with  intent  to  kill  is  a  'bar  to  a  subsequent  prosecution  on  a 
charge  of  riot  based  upon  the  same  facts.''" 


§  1.  Persons  Who  Are  Riparian  Owners, 
and   Title  to   Lands    Under  Water   (1313). 

§  2.  Rights  Attendant  on  Change  In  Bed 
of  Stream  or  in  Shore  Line  (1314). 

§  3.  Rights  Incidental  to  Riparian  Own- 
ership   (1315). 


MPAKIAN  OWNEKS. 

Snhjectlon 


to       Public       EJanements 


§  4. 
(1317). 

§  5.     Action     for     Protection     of    Riparian 
Rights  (1317). 


Scope  r)f  title. — This  topic  includes  matters  relating  to  ownership  and  use  of 
soil  bordering  on  and  under  water,  accretion  and  reliction,  and  rights  iticjdental 
thereto.    Matters  relating  to  water,  navigable  or  -otherwise,  are  treated  dsewhere.** 

§  1.  P-ersons  who  are  riparian  owners,  and  title  io  i'anSs  under  wcder.^" — The 
ownership  of  the  b^d  of  tidal  rivers  is  vested  in  the  state  so  far  as  the  tide  'ebbs  and 
flows.''*  That  a  river  is  a  tidal  Stream  is  a  fact  of  whirih  the  court  will  take  ju- 
dicial notice.''*  At  common  law  the  title  to  Soil  under  navigable  water  was  in  the 
crown  and  was  held  for  the  benefit  of  all  the  public  for  commerce,  navigation,  and 
fishery.*"  The  ^hore  owner  at  common  law  took  to  high  water  mark  'ctn  navigable 
waters,^'  but  above  tide  water  he  took  to  center  of  the  stream.'^  While  most 
states''"  have  abandoned  the  common-law  test  of  navigability,  fhey  still  retain  ttie 
common-law  rules  as  to  questions  ttf  boundary  and  oT^toerShip.'''  As  between  itself 
and  riparian  owners  each  state  must  decide  for  itself  the  ownership  of  the  beds  of 
navigable  streams.^"  They  widely  diverge,  however,  in  the  solution  of  this  ques- 
tion.^^    A  grantor  may  separate  fiats  from  uplands  and  convey  the  one  and  reftain 


ances  as  soon  as  they  were  notlfled,  and  the 
city  had  no  reason  to  anticipate  such  a  riot 
there  is  no  liability.  Adamson  v.  New  York 
110   App.   Div.   58,    96   N.   T.   S.    907. 

17.  Penal  Code  1895.  $  354.  Lock  v.  State, 
122  Ga.  730,  50  S.  E.  932. 

18.  Where  the  riot  consisted  of  throwing 
stones,  etc.,  against  the  house  of  the  prose- 
cutor, a  sack  of  stones  picked  up  about  the 
house  after  the  riot  is  admissible.  Johnson 
V.   State    [Ga.]    52  S.   B.    880. 

19.  That  the  wife  of  prosecutor  fainted. 
Johnson  v.  State    [Ga.]    52   S.   E.   880. 

20.  Lock  V.  State,  122  Ga.  730,  50  S.  E.  932. 
31.     See   Waters    and   W^ater   Supply,    4    C. 

L.  1824;   Navigable  Waters,  6  C.  1..  742. 

22.  See  4  C.   L.    1311. 

23.  McCarter  v.  Hudson  County  Water  Co. 
[N.   J.   Eq.]    61  A.   710. 

24.  McCarter  v.  Hudson  County  Water  Co. 
[N.  J.  Eq,]  61  A.  710;  Mobile  Docks  Co.  v. 
Mobile    [Ala.]    40    So.    205. 

25.  Schtilte  V.  Warren,  218  111.  1-08,  75  N.' 
E.   783. 

S«.  Navigable  w^aters  at  common  law 
were  those  in  which  the  tide  ebbed  and  flow- 
ed. Schulte  V.  Warren,  218  III.  108,  75  N.  B. 
783. 

27.  Streams  above  tide  water  were  not 
navigable  at  common  law.     Id. 

28,  29.  Schulte  v.  Warren,  ,218  111.  108,  75 
N.  B.  783.  In  Illfnols  t"he  common-law  test 
o4  navigability   will   not   apply,   and   waters 
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v.*hlch  are  navigable  in  Tact  are  navigable  In 
TW.  Id.  The  question  of  where  fresh  and 
■salt  water  meet,  or  whether  the  water  is 
mpregnated  wTth  salt,  is  not  cOnsiderSd  in 
determining  the  fact  of  navigable  waters. 
McCarter  v.  Hudson  County  Water  Co.  [N. 
T.   Bq.]    61  A.  710. 

SO.  Klnkead  v.  Turgeon  [Neb.]  104  N.  W. 
1061. 

31.  In  Kinkead  v.  Turgeon  [Neb.]  104  N. 
W.  1063,  Oldham,  C,  says:  "It  is  plain  that 
we  stand  at  the  parting  of  ways  in  regard 
to  the  decisions  of  the  state  courts  of  this 
country  on  the  question  (jf  title  to  river  beds 
of  the  class  in  dispute.  It  is  also  apparent 
that  each  of  these  two  diver-gent  lines  of 
authority  Start  from  a  basis  both  sound  and 
sane,  and  that  the  result  of  each  of  these 
line?  of  decisions  have  been  sanctioned  and 
approved  -by  the  Supreme  Court  at  the  U.  S." 
Kinkead  v.  Turgeon  [Neb.]  104  N.  W.  1061. 
In  Nebraska  the  title  to  the  bed  of  fresh 
water  navigable  streams  is  i-n  the  state,  and 
the  right  of  riparian  owners  is  bounded  by 
the  banks  of  the  stream.  Id.  In  New  York 
riparian  owners  hold  only  to  the  hi^h  -water 
mark.  In  re  Driveway  in  New  York,  46 
Misc.  157,  -93  N.  Y.  S.  1107.  Consequently  it 
was  proper  for  the  commissioners  to  refuse 
to  awai'd  damages  for  land  under  water 
taken  'for  speedway,  or  for  land  ftfted  in  by 
the  city  lying  below  high  water  mark.  19. 
TTnder    the     colonial     ordinance    of     Hassa- 
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the  other,'*  hence  it  has  always  been  held  that  the  description  "to  the  shore  and  then 
by  the  shore"  unqualified  excludes  the  shore,  which  is  the  flats  between  high  and 
low  water  mark,*"  but  a  conveyance  by  an  individual  who  owns  a  tideway,  who 
hounds  his  deed  upon  the  river,  is  presumed  to  include  the  tideway.^*  Not  so  if 
the  same  conveyance  were  made  by  a  municipality,  in  which  case  the  op- 
posite presumption  prevails  and  express  words  are  necessary  to  convey  the  tideway.^* 
One  may  obtain  title  to  flats  by  adverse  possession.'"  So  where  a  city  in  a  previous 
action,  as  co-defendant  with  the  railway  company,  defended  on  the  ground  of  dedi- 
cation to  public  use  and  conveyance  to  the  railway  company  of  property  abutting 
on  a  river ,^'  and  where  it  has  permitted  the  railway  company  in  reliance  upon  its 
title  from  the  city  to  expend  vast  sums  of  money  in  the  improvement  of  the  land, 
the  city  is  estopped  from  asserting  title  thereto.^'  However,  an  occasional  use  of  a 
rj.ver  front  by  the  public  for  the  landing  of  boats  is  not  inconsistent  with  the  title 
tjiereto  of  a  railroad  company  or  its  use  otherwise  for  railroad  purposes.'"  A, 
grant  of  lands  described  by  metes  and  bounds  carries  with  it  lands  under  water  with- 
in those  bounds.*"  Land  fronting  on  a  small  cove  of  a  river  does  not  front  on  the 
rper  onto  which  the  cove  opens.*^  Barren  islands  of  no  utility  in  the  waters  of  a 
great  pond  are,  public,**  and  title  to  them  rests  in  the  state,  unless  previously  con- 
yeyed  away,  if  the  pond  is  owned  by  the  state.*' 

§  3.  Rights  attendant  on  change  in  ted  of  stream  or  in  shore  line.** — Each 
s.tate  may  settle  for  itself  the  title  to  lands  formed  by  accretions  within  its  bound- 
aries,*^ Accretions  or  relictions  in  tide  water  rivers  belonged  to  riparian  owners  at 
common  law.*°  Now,  all  accreted  or  reclaimed  land  goes  with  the  fee  to  which  it 
is  attached.*'     An  accretion  to  the  mainland  bordering  on  a  river  but  separated 


chusetts  of  1641-47,  the  owner  of  upland 
adjoining'  tide  \water  prima  facie  owns  to 
low  water  mark,  and  does  so  in  fact  unless 
the  presumption  is  rebutted  by  proof  to  the 
contrary.     Whitmore    v.   Brown    [Me.]    61    A. 

985.  Under .  the  laws  of  Pennsylvania  the 
riparian  owner  has  an  absolute  title  in  fee 
only  to  the  high  water  mark,  and  a  title  be- 
tween hig-h  and  low  water  mark  qualified  by 
the  right  of  the  public  to  navigate;  conse- 
quently, in  an  action  to  recover  for  land 
condemned  for  railway  purposes,  the  ripari- 
an owner  could  recover  for  his  land  to  low 
water  mark.  McGunnegle  v.  Pittsburg  &  L. 
E.  R.  Co.  [Pa.]  62  A.  988.  It  was  not  error 
to  refuse  to  permit  the  amendment  of  de- 
scription of  land  condemned  after  trial  had 
proceeded  to  an  advanced  stage  without 
objection,  especially  when  the  jury  was  in- 
structed that  they  should  give  damages  only 
for  land  actually  owned  by  riparian  pro- 
prietors. Id.  In  Missouri  the  riparian  pro- 
prietor o"wns  only  to  low  water  mark. 
Frank  v.   Goddin    [Mo.]    91   S.   W.   1057. 

32.  "Whitmore  v.   Brown    [Me.]    61   A.    985. 

33.  This  may  be  qualified  by  phrases  In 
the    deed.     Whitmore  v.    Brown    [Me.]    61    A. 

986.  Words,  "to  the  head  of  Gilpatrlck's 
Cove,"  construed  to  mean  to  the  high  water 
mark.     Id. 

84.  In  re  New  York,  182  N.  T.  361,  75  N. 
B.  156. 

35.  In  1686,  the  King  conveyed  tideway 
lands  on  the  eastern  hank  of  the  Hudson  to 
Uie  City  of  New  Tork.  In  .1701  the  city 
deeded  a  tract  of  land  abutting,  on  the  river 
and  tideway  to  De  Kay.  Held  that  his  suc- 
cessors   did    ijot  .take   the   tideway    under   a 


deed    calling    for    the    river    as    a    boundary. 
In  re  New  Tork,   182  N.  Y.   361,  75  N.  B.  156. 

36.  Held  no  adverse  possession  shown. 
Whitmore  v.  Brown   [Me.]   61  A.  985. 

37,  38.  Sioux  City  v.  Chicago  &  N.  W.  R. 
Co.    [Iowa]    106   N.   W.    183. 

39.  A  strip  of  river  front,  conveyed  to  the 
railroad  and  used  by  them  for  railroad  pur- 
poses, with  an  occasional  permissive  use  to 
the  public  for  landing  boats,  was  claimed  by 
the  city  of  Sioux  City  to  have  been  diverted 
to  such  public  use  as  to  constitute  a  public 
levee,  although  the  actual  public  levee  was 
on  the  opposite  side  of  the  river.  Sioux  City 
V.  Chicago  &  N.  W.  R.  Co.  [Iowa]  106  N.  W. 
183. 

40.  The  Andros  Patent  of  1677  construed 
to  carry  with  it  the  grant  of  lands  under 
Oyster  Bay.  Coudert  v.  Underbill,  107  App. 
Div.   335,   95   N.  T.  S.   134. 

41.  Plaintiff  sues  for  closing  a  small  cove 
off  a  river  on  which  her  premises  are  situat- 
ed, claiming  her  riparian  rights  in  the  river 
were  injured.  Held  that  her  riparian  rights 
were  restricted  to  the  cove.  The  only  right 
in  the  river  was  the  right  of  access  through 
the  waters  of  the  cove  to  the  river  from  the 
land  or  vice  versa.  Richards  v.  New  Tork, 
etc..  R.  Co.,   77   Conn.   501,    60  A.   295. 

42, 43.  Attorney-General  v.  Herrick  [Mass.] 
76  N.  E.  1045. 

44.     See  4  C.  L.  1312. 

Frank  v.  Goddin   [Mo.]  91   S.  W.  1057. 
Kinkead  v.  Turgeon  [Neb.]   104  N.  W. 


45. 
4». 

1061. 
47. 

[Iowa]    106  N.  W.    183. 


Sioux  City  v.  Chicago  &  N.  W.  R.  Co. 
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by  a  small  creek  belongs  nevertheless  to  the  original  mainland,**  but  accretions  in 
the  stream  and  not  connected  with  the  shore  do  not.*"  However,  in  case  of  avul- 
sion or  any  sudderf,  violent,  and  visible  cause  of  change,  the  former  thread  of  the 
stream  continues  to  mark  the  limits  of  riparian  lands,""  nor  does  the  doctrine  of 
accretion  apply  to  land  reclaimed  by  human  agencies."^  The  essential  point  is  that 
the  accretion  or  submergence"^  must  be  gradual  and  imperceptible.""  In  states 
where  the  water  line  is  the  boundary,  it  remains  so  no  matter  how  far  it  shifts  or 
what  may  be  its  relation  to  former  boundaries,  subject  only  to  be  reshifted  to  its 
former  location  by  accretion  or  recession."*  Islands  springing  up  in  navigable 
streams  do  not  belong  to  riparian  owners.""  The  isolation  as  well  as  the  emergence 
of  land  to  make  an  island  must  be  permanent  and  not  like  a  mere  sand  bar,""  and 
depends  on  the  stability  of  the  soil  and  the  size  and  permanence  of  the  channels 
around  it."^  Accretions  belong  to  the  owner  of  the  abutting  soil.  He  may  sell  the 
upland  and  reserve  the  accretions."'  Although  an  island,  in  a  patent  thereto,  is 
conveyed  by  description,  yet  when  the  plain  import  of  the  document  is  to  convey  the 
entire  island  it  vdll  be  held  to  include  accessions  and  relictions."" 

§  3.  Bights  incidental  to  riparian  ownership.^" — The  "shore"  and  soil  under 
water  are  entirely  separate  and  distinct  from  "riparian  rights,""^  and  the  two  must 
not  be  confused.  Riparian  rights  originate  in  and  are  dependent  upon  the  owner- 
ship of  upland  contiguous  to  and  attingent  on  water,"''  whether  stream,  lake,  or 
ocean,  and  cannot  extend  beyond  the  original  survey  as  granted  by  the  government." 


4S.  A  river  before  receding-  left  alluvial 
deposits.  A  creek  which  flowed  into  it  flowed 
over  part  of  the  deposits.  The  part  thus 
separated  from  the  mainland  nevertheless 
helonged-  to  it.  Dowdle  v.  Wheeler  [Ark.] 
89   S.   W.    1002. 

49.  Evidence  held  sufBcient  to  show  that 
bar  formed  in  the  stream  and  was  not  an 
accretion  to  the  shore.  Mallory  v.  Brade- 
myer    [Ark.]    89  S.  W.   551. 

50.  McBride  v.  Steinweden  [Kan.]  83  P. 
822.  Where  a  man  owns  to  the  water's  edge 
and  there  is  a  sudden  or  marked  change  in 
the  shore  line  or  the  course  of  a  stream,  the 
adjoining  owner  is  not  thereby  divested  of 
his  title.  Schulte  v.  Warren,  218  111.  108, 
75  N.  E.  783. 

51.  In  re  Driveway  in  New  York,  46  Misc. 
157,  93  N.  T.  S.  1107.  Where  land  was  filled 
In  for  speedway  purposes,  it  is  not  accre- 
tion in  law.     Id. 

52.  If  a  man's  title  Is  to  the  water's  edge 
and  the  water  by  gradual  and  imperceptible 
degrees  encroaches  upon  a  man's  land,  it 
changes  his  boundaries  accordingly.  Schulte 
V.  Warren,   218  111.   108,   75  N.  E.    783. 

53.  Schulte  V.  Warren,  218  111.  108,  76  N. 
E.  783.  Where  a  man's  land  was  submerged 
by  artificial  means,  such  as  the  opening  of 
a  canal  and  the  putting  In  of  a  lock  so  as 
to  raise  ths  level  of  the  water  in  a  swamp 
4  or  5  ft.,  the  submergence  did  not  deprive 
owner  of  his  title  to  the  lands.     Id. 

54.  Frank  v.  Goddin  [Mo.]  91  S.  W.  1057. 
Where  by  a  shift  in  the  channel  of  the  Mis- 
souri river  covering  a  period  of  50  years, 
which  extended  the  Kansas  boundaries  2 
miles,  the  center  of  the  main  channel  con- 
tinued to  be  the  boundary  of  the  states  and 
the  estates  of  riparian  proprietors.  Mc- 
Bride v.-  Steinweden  .[Kan.]  83  P.  822.  If  in 
the  void   space,   created   by  the   action   of  a 


stream,  new  land  formations  spring  up  and 
become  attached  to  the  old  survey  by  ac- 
cretions, they  belong  to  it,  but  if  they  re- 
main islands,  they  do  not.  Frank  v.  Goddin 
[Mo.]   91  S.  W.   1067. 

ns.  Frank  v.  Goddin  [Mo.]  91  S.  W.  1057. 
In  Missouri  under  article  6,  c.  122,  Rev.  St. 
'899,  islands  formed  by  alluvial  deposits  in 
navigable  streams  belong  to  the  respective 
counties  in  which  they  appear,  and  are  sub- 
ject to  disposition  as  swamp  lands  for  the 
benefit  of  the  public  schools.     Id. 

56.  Instruction  sustained.  McBride  v. 
Steinweden  [Kan.]  S3  P.  822.  Whether 
emerged  land  in  a  stream  is  an  island  or  a 
bar  is  for  the  jury.     Id. 

."ST.  McBride  v.  Steinweden  [Kan.]  83  P. 
822.  Evidence  held  sufficient  to  show  that 
land  was   a  bar  and   not  an    island.     Id. 

58.  Minor's  Heirs  v.  New  Orleans  [La,] 
38    So.    999. 

59.  Frank  v.   Goddin   [Mo.]   91  S.  W.   1057. 

60.  See  4  C.  L.   1314. 

61.  Hence  an  act  ■which  dealt  with  the 
fee  of  lands  but  whose  title  mentioned  only 
"riparian  rights"  was  unconstitutional.  Mo- 
bile Docks  Co.  V.  Mobile  [Ala.]  40  So.  205. 
The  phrase  "riparian  rights"  cannot  be 
separated  into  its  component  parts  so  as  to 
give  the  word  "rights"  a  broader  meaning. 
It  cannot  be  made  to  Include  the  right  or 
title  to   the   shore  and   soil.     Id. 

62.  Mobile  Docks  Co.  V.  Mobile  [Ala.]  40 
So,  205;  Bigham  Bros.  v.  Port  Arthur  Canal 
&  Dock  Co.    [Tex.  Civ.  App.]    91   S,  W.  848. 

63.  Watkins  Land  Co.  v.  Clements,  98 
Tex.  578,  86  S.  W.  733.  A  "shore"  as  used  in 
this  connection  has  been  defined  to  be  the 
land  on  the  margin  of  the  sea  or  lake  or 
river;  the  space  between  high  and  low  water 
mark;  that  space  alternately  covered  and 
uncovered  by  tjie  flood  and  ebb  of  the   tide. 
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They  attach  td  and  are  appurtenant  to  the  upland  and  not  to  the  soil  under  water."* 
They  are  private  property  and  pass  inferentially  by  the  grant  of  the  land  unless 
previously  sold  or  expressly  reserved.*'  All  jurisdictions  protect  them  from  any 
invasion  or  appropriation  for  private  purposes  or  for  any' purpose  save  that  of  navi- 
gation."" Even  the  government  cannot  interfere  with  them  for  purposes  other  than 
navigation  except  upon  due  compensation,"'  consequently,  when  the  land  of  a  ripari- 
an owner  is  taken  for  any  purpose  thelre  is  a  liability,®"  but  if  the  invasion  for  pur- 
poses of  navigation  affects  only  the  rights,  then  there  is  no  liability.*"  Riparian 
ow»aers  on  a  cove  have  the  right  of  access  by  water  to  and  from  their  uplands,'"  the 
right  to  Vharf  out  in  their  front,'^  and  the  right  of  reclamation  or  accretion.'^ 
Courts  differ  On  the  question  as  to  whether  the  right  of  access  to  or  from  a  river 
can  be  destroyed  by  the  state  without  colnpensation.'^  By  statute'*  in  Alabama  a 
riparian  owner  on  a  bay  may  plant  oysters  and  make  such  use  of  the  waters  as 
is  needed  to  raise  and  market  them,'°  but  this  will  not  imply  an  exclusive  use  for  all 
purposes,  and  a  co-riparian  owner  may  use  a  channel  for  ingress  and  egress  from  the 
bay.'"  The  common  \kw  recognized  the  exclusive  right  to  fish  in  the  owner  of  the 
subaqueous  soil."  In  Illinois  the  common  law  prevails  as  to  the  right  to  hunt  and 
fish.'"  The  rights  to  hunt  and  fish  are  concomitant.'"  The  o'ivher  of  the  land  has 
no  right  to  put  any  structure  or  filling  into  a  navigable  stream  beyond  low  water 
mark."*  The  riparian  owner  has  no  property  in  the  water  except  that  which  he  has 
abstracted.'*^  The  rights  of  riparian  owners  on  a  navigable  water  are  subordinate 
to  rights  of  navigation.  "2  The  owner  of  upland  has  no  right  to  trespass  upon  the 
property  of  another  to  reach  navigable  water,"'  but  if  the  land  intervening  between 
the  upland  and  the  navigable  waters  belong  to  the  state,  the  upland  owner  may  use 
them  to  reach  the  water."*  A  state  has  the  same  rights  as  riparian  owner  that  an 
individual  has."' 


It     is     synonymous     with     "beach."      Mobile 
Docks  Co.  V.  Mobile   [Ala.]   40   So.   2D5. 

64.  Mobile  Docks  Co.  v.  Mobile  [Ala.]  40 
So.   205. 

65,  66,  6T,  68.  Bigham  Bros.  V.  Port  Ar- 
thur Canal  &  Dock  Co.  [Tex.  Civ.  App.] 
91   S.   "W.    848.' 

60.  Bigham  Bros.  v.  Port  Arthur  Canal  '& 
Dock  Co.    [te*.    Civ.    App.]    91   S.   W.    855. 

70.  Richards  v.  New  York,  etc.,  R.  Co.,  77 
Conn.  501.   60  A.  295. 

71.  Richards  v.  New  York,  etc.,  R.  Co.. 
77  Conn.  5.01.  60  A.  295.  Although  a  riparian 
owner's  land  is  Situated  on  a  cove  opposite 
its  mouth,  this  gives  him  no  right  to  wharf 
out  to  and  reclaim  in  the  river,  as  it  would 
be  Inconsistent  with  the  rights  of  other  ri- 
parian   owners    of    the   cove.     Id. 

72.  Within  the  cove.  Richards  v.  New  York, 
etc.,  R.  Co.,  77  Conn.  501,  60  A.  295.  In  this 
case  the  railroad  company  built  an  embank- 
ment across  a  part  Of  the  mouth  of  the 
cove  which  interfered  to  a  considerable  de- 
gree with  the  access  to  river  by  riparian 
owners  of  coVe,  but  their  enumerated  rights 
in  cove  were  not  invaded.  Held  that  they 
had  no  cause  of  a.ction.  Id.  The  right  of 
access  in  case  of  riparian  proprietors  on  a 
cove  to  and  from  river,  is  a  private  rig^t 
distinguished  from  the  public  right  to  navi- 
gate  the  cove.     Id. 

73.  Richards  v.  New  York,  etc.,  R.  Co., 
77   Conn.   501,   60  A.   295. 

74.  76.     Code  1896,  0.  84.     The  riparian  pro- 


prietor Biay  plant  oysters  600  yards  in  front 
of  his  land.  Cain  &  Simohson  [Ala.]  39  So. 
571. 

76.  Such  owner  may  not  ride  over  any 
part  of  the  bay,  except  over  the  g-eneral 
channel  to  and  from  his  own  premises.  Cain 
V.    Simonsori    [Ala.]    39    So.    571. 

77.  Schulte  V.  Warren,  218  111.  108  75  N 
E.   783. 

78.  In  Schulte  v.  Warren,  218  111.  108,  75 
N.  E.  783,  a  man's  soil  was  inundated  by 
the  flooding  of  swamp  lands  through  a  canal. 
Held  he  retained  the  sole  and  exclusive  rigbt 
to  hunt  and  fish  On  the  waters  over  his  own 
soil  subject  to  the  public's  easement  of 
navigation,  and  such  regulation  as  the  state 
may  provide. 

79.  Schulte  v.  Warren,  218  111.  108,  75  N. 
E.  783. 

80.  MoGunnegle  v.  Pittsburg  &  L  B  R 
Co.    [Pa.]    62  A.    988. 

81.  McCarter  v.  Hudson  County  Water  Co. 
[N.  J.   Eq.]    61   A.    710. 

82.  See  Navigable  Waters,   6  C.  L.   742. 

83.  An  upland  owner  cannot  build  a  dock 
from  his  land  across  the  land  of  the  town 
to  a  stream.  Coudert  v.  Underbill,  107  App 
Div.  .335,  95  N.  Y.  S.  134. 

84.  Coudert  v.  Underhlll,  107  App.  DIv 
335,    95    N.    Y.    S.    134. 

85.  McCarter  v.  Hudson  County  Water  Co. 
[N.  J.  Eq.]   61  A.  710. 
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§  4.  Suijectian  to  public  eas.mient&.^'^^A.  person  owning  lan(J  abutting  upon 
a  navigable  stream  holds  his  rights  in  the  stream  subject  to  the  servitude  of  the 
government  to  improve  said  stream  for  purposes  of  navigation  and  commerce/^ 
since  the  public  has  an  easement  of  navigation  in  all  waters  deep  enough  for  useful 
commerce.**  There  is  no.  natural  or  necessary  connection  between  the  easement  of 
navigation,  which  is  of  the  same  character  as  a  public  highway,  and  the  right  to  hunt 
and  fish,  wbere  such  easement  exists.'"  In  Louisiana,  battures  formed  within  the 
limits  of  incorporated  towns  or  cities  are  subject  to  a  public  easement  to  the  extent 
necessary  to  commerce,  navigation,  public  highways  and  streets."" 

§  5.     Action  for  protection  of  riparian  rights.^^ — Eiparian  owners  may  sue  at 

any  time  for  loss  of  riparian  rights,  even  after  selling  the  abutting  land."^     Where 

it  is  evident  that  a  commission  erred  in  matters  of  law  in  awarding  damages  for  the 

taking  of  riparian  rights  and  lands,  their  report  must  be  set  aside."'     Prescription 

will  not  run  against  a  batture  used  by  the  city  for  public  easements."*    By  statute,"' 

it  is  the  duty  of  the  courts  in  Louisiana  to  determine  what  parts  of  a  batture  are  and 

are  not  necessary  for  public  use.""     Where  injury  is  caused  to  a  riparian  owner's 

rights  by  the  action  of  several  mine  owners  acting  independently,  and  in  an  action 

against  one  of  them  thete  is  no  effort  to  prove  the  amount  contributed  by  the  other 

mines  to  the  injury,  or  to  show  the  jury  the  actual  injury  for  which  the  defendant 

alone  is  responsible,  the  jury  cannot  be  required  to  divide  the  amount  of  the  injury 

equally  among  them,  and  return  a  verdict  against  the  defendant  for  only  its  aliquot 

part  thereof."^ 

EOBBEKY. 


5   1.     TfatnTe  and  Elements  (1317). 

§  2.      InOlctment    and    Promeeutlon     (1318). 

A.  Indictment    (1318). 


B.  Evidence    (1319). 

C.  Instructions   (1320). 


§■  1.     Nature  Jind  elemenis.^^ — Eobbery  consists  of  the  unlawful  and  feloni- 
ous"" taking  and  asportation  of  the  personal  property  of  another  by  violence  or 


86.  See  4  C.  X..  1316. 

87.  Bigham  Bros.  v.  Port  Arthur  Canal  & 
Dock  Co.    [Tex.   Civ.  App.]    91   S.   W.    848. 

88.  In  Illinois  the  ownership  of  the  soil 
is  immaterial  where  waters  are  insufficiently 
deep  to  afford  a  channel  for  useful  com- 
merce. Schulte  V.  Warren,  218  111.  108,  75 
N.  B.    783. 

89.  Schulte  V.  Warren,  218  lU.  108,  75  N. 
E-    783.  ,      ,    ^ 

»a  This  does  not,  however,  include  a 
public  servitude  in  favor  of  railroads.  Mi- 
nor's Heirs  V.  New  Orleans   [La.]    38  So.   999. 

91.  See  4  C.  L.   1316. 

92.  Held  that  one  who  gold  after  the  fil- 
ing of  notice  of  condemnation  proceedings 
was  presumptively  injured  in  the  selling 
price  of  the  land  and  hence  entitled  to  dam- 
ages. Waterford  Electric  Light,  Heat  & 
Power  Co.  v.  Reed,  94  N.  Y.  S.  551. 

93.  A  commission  awarded  damages  of 
only  $100  to  a  riparian  owner  for  depriving 
him  wholly  of  his  riparian  rights,  under 
the  erroneous  instruction  of  their  counsel 
that  the  riparian  owner  was  not  deprived  of 
the  fee  in  the  land  condemned,  nor  of  access 
to  the  land,  and  secondly,  that  the  riparian 
proprietor  had  lost  his  interest  in  the  ques- 
tion of  damages  through  the  sale  of  his  land. 
Waterford  Electric  Light,  Heat  &  Power  Co. 
V.  Keed,  94  N.  T.  S.  551. 


94.  New  Orleans  held  certain  accretions 
for  public  uses  for  a  number  of  years.  No 
prescriptive  rights  against  the  lawful  heirs 
arose.  Minor's  Heirs  v.  New  Orleans  [La.] 
38  So.   9aa. 

95.  Section   318,  Rev.  Stat.  1870. 

96.  Minor's  Heira  v.  New  Orleans  [La.] 
38  So.   999. 

97.  Upson  Coal  &  Mining  Co.  v.  Williams, 
7  Ohio  C.  C.  (N.  S.)  293.  The  measure  of 
damages  to  a  riparian  owner,  caused  by  the 
wash  from  mines  poured  into  the  stream 
above  him,  is  the  difference  in  the  value  of 
the  land  before  and  after  the  injury  occurred, 
and  not  the  depreciated  rental  value  from 
the  date  of  the  occurrence  of  the  injury,  and 
it  is  consequently  competent  for  a  plaintiff 
in  such  a  case  to  prove  the  nature  and  ex- 
tent of  the  injuries  complained  of  and  the 
amount   of   loss    sustained.     Id. 

98.  See   4  C.   L.   1317. 

99.  Unlawful  taking  of  property  from  the 
person  or  presence  of  another  by  force  or 
fear  amounts  to  robbery  only  when  done 
with  a  felonious  intent,  and  intent  is  not  as 
a  matter  of  law  presumed  from  such  taking. 
State  V.  O'Malley  [N.  D.]  103  N.  W.  421. 
Where  one  takes  his  own  property  by  force 
or  fear  from  another  who  has  the  legal 
right  to  the  possession,  under  a  mistaken 
belief  that  he  has  a  right  to  the  possession. 
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by  putting  him  in  fear.*  The  statutory  crime  of  robbery  by  assault  with  intent  to 
kill,  if  resisted,  supersedes  the  common-law  robbery^  and  the  statutory  crime  of 
"felonious  assault"  with  a  dangerous  weapon  with  intent  to  rob  does  not  include 
robbery.^  In  those  states  where  the  common-law  crime  of  robbery  has  been  super- 
seded by  a  statutory  crime,  a  finding  and  commitment  to  the  effect  that  one  has 
been  convicted  of  robbery  does  not  describe  a  crime  known  to  law.*  A  rubber  hose 
loaded  with  lead  is  construed  to  be  a  dangerous  weapon  within  the  meaning  of  those 
statutes  which  make  an  assault  with  a  dangerous  weapon  an  element  of  the  first 
degree  of  robbery.^ 

While  the  taking  must  be  against  the  will  and  without  the  consent  of  the  victim, 
the  fact  that  a  person,  anticipating  that  he  might  be  robbed,  marks  the  property  so 
as  to  be  able  to  detect  the  robber  is  not  such  consent  as  to  absolve  the  person  so 
robbing  from  criminality.' 

Whetlier  an  attempt  to  commit  a  crime  has  been  made  is  determined  solely  by 
the  condition  of  the  actor's  mind  and  his  conduct  in  the  attempted  consummation.' 

Defense. — Though  officers  may  use  force  in  searching  a  prisoner,  and  may  law- 
fully remove  valuables  from  his  person  for  safe  keeping,  it  is  robbery  if  the  search 
is  made  with  the  intent  to  take  the  valuables  for  their  oWn  use  and  use  force  to 
obtain  the  same.' 

§  2.  Indictment  and  prosecution.  A.  Indictment.^ — All  the  elements  of  the 
crime  must  be  averred  with  certainty.^"  Substantial  conformity  to  statutory  forms 
ordinarily  suffices,^^  even,  though  they  do  not  embody  common-law  averments  such 
as  ownership  of  property,"^  and  asportation  may  be  omitted  if  the  statutory  defini- 
tion of  the  crime  does  not  include  it.^^  Eesponsibility  of  accused  for  the  force  or 
fear  cannot  be  eked  out  by  intendment  or  inference.^*     It  is  not  necessary  to  allege 


he  Is  not  guilty  of  robbery,  there  being  no 
felonious  intent.  Triplett  v.  Com.  [Ky.]  91 
S.  W.  281.  And  see  Tones  v.  State  [Tex. 
Cr.  App.]  13  Tex.  Ct.  Rep.  722,  88  S.  W.  217, 
as  to  intent  to  steal  by  officers  searching  a 
prisoner. 

1.  Triplett  v.  Com.  CKy.]  91  S.  W.  281; 
State  V.  Stebbens,  188  Mo.  387,  87  S.  "W.  460. 
"Where,  after  making  the  arrest  and  talcing 
the  prisoner  to  Jail,  the  officers,  without  his 
consent,  backed  him  up  against  the  wall 
and  held  his  hands  up  "while  one  of  them 
extracted  money  from  his  pocket,  sufficient 
force  "was  used  to  constitute  robbery.  Tones 
V.  State  [Tex.  Cr.  App.]  13  Tex.  Ct.  Rep.  722, 
88  S.  W.   217. 

a,  3.  People  V.  Scofield  [Mich.]  12  Det. 
Leg.  N.   654,   105   N.  W.   610. 

4.  People  V.  Powler  [Mich.]  12  Det.  Leg. 
N.   656,   105  N.   W.   611. 

5.  People  V.  Du  Veau,  105  App.  Div.  381, 
94   N.   Y.   S.   225. 

«.  Tones  v.  State  [Tex.  Cr.  App.]  13  Tex. 
Ct.   Rep.   722,    88  S.  W.    217. 

7.  Where  defendant  suggested  the  crime, 
which  if  consummated  would  have  clearly 
been  robbery,  furnished  his  accomplice  with 
the  means  of  carrying  out  the  plans,  and 
was  present  to  receive  the  results,  he  is 
guilty  of  an  attempt  to  commit  robbery 
where  the  crime  is  not  consummated  because 
of  some  outside  force.  People  v.  Du  Veau, 
105  App.   Dlv.   381,    94  N.   Y.  S.    225. 

8.  Tones  v.  State  [Tex.  Cr.  App.]  13  Tex. 
Ct.  Rep.  722,  88  S.  W.  217. 

9.  See   4   C.   L.    1317. 


10.  Held  sufficient:  An  indictment  charg- 
ing that  on  a  certain  date,  and  other  days 
before  and  since,  within  12  months  last 
past,  "in  the  county  aforesaid,"  defendant 
did  feloniously,  etc.,  steal  one  diamond  pin, 
of  the  personal  property  of  V.,  of  the  value 
of  $35,  stolen  and  carried  away  by  defend- 
ant from  the  person  of  V.,  without  his  consent 
and  by  putting  him  in  fear.  Commonwealth 
v.  Finn,  27  Ky.  L.  R.  771,  86  S.  W.  693. 

11.  An  indictment  which  charges  the  ac- 
cused "with  having  feloniously  taken  five 
bills  of  the  denomination  of  $5  each  of  the 
lawful  money  of  the  United  States  of  Ameri- 
ca, the  property  of  A.  B.,  from  his  person 
and  against  his  will,  by  violence  to  his 
person,  or  by  putting  him  in  such  fear  as 
unwillingly  to  part  with  the  same,"  is  suffi- 
cient.    Toliver   v.   State    [Ala.]    38   So.   801. 

12.  TJndef  B.  &  C.  Comp.  §  1305,  which 
prescribes  the  form  of  stating  the  crime  as 
"feloniously  took  a  gold  watch  (or  as  the 
case  may  be)  from  the  person  of  C.  D.,  and 
against  his  will,  by  violence  to  his  person." 
an  indictment  need  not  state  the  name  of 
the  owner  of  the  property  taken.  State  v. 
Eddy   [Or.]    81  P.   941. 

13.  An  information  for  robbery,  following 
the  language  of  the  statute  and  charging 
that  the  accused  did  "forcibly  and  felonious- 
ly take  from  the  person"  of  the  prosecuting 
witness,  is  not  defective  in  that  it  does  not 
allege -that  the  accused  "carried  away"  the 
property.     State  v.  Smith  [Wash.]   82  P.   918. 

14.  The  indictment,  after  alleging  that 
defendants   took   certain   described   property 
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the  means  whereby  the  victim  was  put  in  fear."  The  description  in  the  indictment; 
of  the  property  is  sufficient  if  it  enables  the  jury  to  determine  whether  the  prop- 
erty proved  to  have  been  taken  is  the  property  described  in  the  indictment/"  and  to 
enable  the  court  to  judicially  know  that  the  property  could  have  been  the  subject- 
matter  of  the  offense  charged."  Under  an  information  charging  robbery,  the  ac- 
cused may  be  convicted  of  pocket  picking,"  and  in  a  prosecution  under  a  statute 
imposing  a  penalty  for  robbery  where  the  robber  is  armed  with  a  dangerous  weapon 
and  has  an  intent  to  kill  if' resisted,  the  accused  may  be  convicted  of  an  assault  with 
intent  to  rob,"  but  not  of  common-law  robbery.""  Proof  that  the  robbery  was  ac- 
complished by  both  force  and  fear  is  no  variance  from  an  indictment  which  alletges 
that  it  was  accomplished  by  fear,"^  and  where  it  is  alleged  that  the  accused  com- 
mitted the  robbery  by  force  and  by  putting  the  person  robbed  in  fear,  the  offence  is 
complete  if  either  allegation  is  proven;"  but  under  an  indictment  for  robbery  by 
force  or  intimidation,  a  conviction  cannot  be  had  for  statutory  robbery  by  sudden 
taking  from  the  person.^^ 

(§  2) .  B.  Evidence.^* — In  order  to  convict  of  robbery  it  is  not  necessary  to 
prove  the  taking  of  all  the  property  alleged  in  the  indictment  to  have  been  taken, 
proof  that  any  portion  was  taken  being  sufficient.^''  It  is  sufficient  if  the  substance 
of  the  allegations  be  proven.""  Evidence  is  admissible  to  prove  that  the  accused 
was  in  possession  of  the  means  alleged  to  have  been  used  to  commit  the  robbery."' 
While  it  is  necessary  that  the  property  taken  have  value,  it  is  not  necessary  to 
prove  that  a  "nickel"  is  lawful  current  coin  or  its  value.  The  court  will  take  ju- 
dicial notice  of  those  facts."^ 

Evidence  that  the  prosecuting  witness  stated  prior  to  the  trial  that  it  was  his 
brother  that  was  robbed  and  that  he  had  not  lost  any  money  is  not  substantive  evi- 
dence, but  is  admissible  as  affecting  the  credibility  of  the  prosecuting  witness."' 
Where  the  robbery  is  alleged  to  have  been  committed  by  putting  the  victim  in  fear, 
actual  fear  need  not  be  strictly  and  precisely  proved,  as  the  law  will  presume  fear 
where  there  appears  to  be  just  grounds  for  it.'"  Evidence  of  willful  and  unlawful 
withholding  by  officers  of  money  taken  from  a  prisoner  under  the  right  to  search 
is  competent  to  prove  a  present  intent  to  appropriate  it,  and  if  obtained  through 
force  or  fear,  amounts  to  'robbery.''^  -: 


"wrongfully  and  feloniously"  from  the  per- 
son of  one  William  Dompire,  continued: 
"That  the  said  money  was  unlawfully  and 
feloniously  taken  from  the  person  of  said 
Dompire,  against  his  will  and  by  violence 
to  his  person  and  by  putting  him  in  fear  of 
force  and  violence."  Insufficient,  does  not 
state  that  defendants  put  him  In  fear.  State 
V.    Eddy    [Or.]    81  P.    941. 

15,  16,  17.      State  v.  Sanders   [N.  D.]   103  N. 
W.  419. 

18.  State  V.  Miller   [Kan.]   80  P.  947. 

19.  People  V.  Powler   [Mich.]   12  Det.  Leg. 
N.   656,   105  N.  W.    611. 

20.  People  v.  Scofield  [Mich.]   12  Det.  Leg. 
N.    654,  105  N.   W.    610. 

21.  State  V.  Sanders  [N.  D.]  103  N.  W.  419. 

22.  Tones  v.  State  [Tex.  Cr.  App.]   13  Tex. 
Ct.   Rep.   722,    88   S.  W.   217. 

23.  Pride  v.  State  [Ga.]   53  S.  B.  192. 

24.  See    4    C.    L.    1318. 

Evidence  lield  sufficient  to  sustain  convic- 
tion   where    the    prosecuting    witness    was 


shot   and   robbed.     Lewis  v.   State    [Ala.]    39 
So.    928. 

25.  Where  the  indictment  for  robbery  al- 
leged the  taking  of  a  dime  and  two  nickels, 
and  the  proof,  supplemented  by  judicial 
knowledge,  was  sufficient  with  respect  to 
the  nickels,  it  was  not  indispensable  to 
make  proof  with  regard,  to  the  dime.  Bard- 
dell  v.  State  [Ala.]  39  So.  975;  State  v.  San- 
ders  [N.  D.]    103  N.  W.  419. 

26.  Information  charged  the  accused  with 
taking  personal  property  of  the  prosecuting 
witness.  Evidence  showed  him  to  be  the 
owner  of  only  a  part  of  the  property.  Suffi- 
cient to  sustain  the  conviction.  State  v. 
Smith    [Wash.]    82    P.    918. 

27.  Where  robbery  was  accomplished  by 
putting  the  party  robbed  in  fear  by  exhibit- 
ing a  revolver,  it  is  competent  to  show  that 
the  accused  was  in  possession  of  a  revolver  a 
few  days  after  the  crime.  State  v.  Gordon 
[La.]    39   So.  625. 

28.  20.     Barddell  v.  State   [Ala.]   39  So.  975. 
30,   31.     Tones  v.   State    [Tex.    Cr.  App.]    13 

Tex.  Ct.  Rep.  722,  88  S.  W.  217. 
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(§2)  C.  Instructions.^^ — As  in  atker  erimes  the  instructions'  shMild  con^ 
form  toi  the  issues  raised  by  the  ^leadings  and  evidenee.''*  The  mere  reiteration  of 
the  statute  defining  the  crime'  of  robbery  does  not  sufficiently  charge  that  the  taking 
must  be  "fraudulent."'* 

RutEs  OF  Coubt;  Safe  Deposits,  see  latest  topical  index. 

SALES. 


§  1.  Definition;  Distinction  From  Other 
Transactions    (1320). 

S  2.     Contract  Reqnlsltes  of  a  Sale   (1322). 

\  3.  Modification,  RCBclsslony  and  Revival 
(1327). 

§  4.  General  Rules  of  Interpretation  and 
Construction    (1328). 

%  5.  Property  Sold  (1331).  Amount,  Kind, 
Nonexistence,  and  Failure  of  Consideration 
(1331). 

§  6.  Transition  of  Title  (1332).  Meaning 
and  Effect  of  Contract  (1332).  Separation 
and  Designation  of  the  Goods  (1334).  Pay- 
ment (1334).  Delivery  and  Acceptance 
(1334).  How  Proved  (1336).  Revesting  of 
Title    (1336). 

I  7.  Delivery  and  Acceptance  under  the 
Terms  of  the  Contract  (1336). 

A.  Construction   and   Operation   of   Con- 

tract:      Necessity,       Time,       Place, 
Amount,    etc.    (1336). 

B.  SufBciency  of  Delivery;  Actual,  Sym- 

bolical   (1338). 

C.  Acceptance;    Necessity;    Time;    What 

is    (1338). 

D.  Excuses   For  and  Waiver   of   Breach 

(1339). 
%  8.     ^Varrantles    and    Conditions    (1341). 

A.  In    (general    (1341). 

B.  Express  and  Implied  Warrantless   ^.nd 

FUlflllment      or      Breach      Thereof 
01343). 

C.  Conditions  and  Fulfillment  or  Breach 

(1347). 

D.  Conditions    on    a    Warranty    (1348). 

E.  Waiver  of  Warranties  and  Conditions; 

Excuse    for    Breach    (1348). 
B'.  Remedies    (1351). 


%  9.     Payment,  Tender,  and  Price  as  Terms 
of  the  Contract    (1352). 

§  10.     Remedies  of  the  Seller   (1352). 

A.  Rescission  and  Retaking  of  Goods  or 

Action  For  Conversion    (1352). 

B.  Stoppage   in   Transitu    (1355). 

C.  Lien    (1355). 

D.  Resale   (1356). 

E.  Action  For  the  Price  or  on  Quantum 

Valebat    (1356). 

F.  Action   For  Breach   (1362). 

G.  Action   For  Damages   For   Goods  Not 

Accepted     (1362). 
H.  Choice     and     Election     of    Remedies 

(1363). 
§   11.     Remedies   of  Purchaser   (1363). 
A.   Rescission    (1363). 
Bi  Action    to    Recover    Purchase    Money 

Paid  or  to  Reduce  Price   (1366). 

C.  Actions  for  Breach  ofi  Contract  (1367). 

D.  Action      for      Breach     of      Warranty 

(1369). 

E.  Recovery  of  Chattel;  Replevin  or  Con- 

version  (1370). 

F.  Lien  for  Price  Paid    (1370). 

G.  Recoupment  and  Counterclaim  (1371). 
H.  Choice     and     Election     of     Remedies 

(1371). 
§   12.     Damages    for    Breach    o£    Sale    and 
Warranty    (1372). 

A.  General   Rules    (1372). 

B.  Breach  by  Seller  (1372). 

C.  Breach   by   Purchaser    (1375). 

D.  Breach  of  Warranty   (1376). 

E.  Evidence   as    to    Damages    (1378). 

§  13.     Rights  of  Bona  Fide  Purchasers  and 
Other  Third  Persons    (1378). 
§   14.     Conditional  Sales  (1380). 


I  1.  Definition;  distinction  from  other  transactions.^^ — A  sale  is  a  transmuta- 
tion of  property,  or  a  right,  from  one  person  to  another  in  consideration  of  a  sum 
of  money'"  as  opposed  to  barters^  exchanges,  and  gifts.''     As  used  in  this  topic 


32.  See   4   C.   L.    1318. 

33.  Under  an  indictment  charging  rob- 
bery by  assault,  it  is  not  necessary  tor  the 
court  to  define  assault  and  battery  in  its  in- 
structions, it  being  suffleient  to  define  assault. 
Eollen  v.  State  [Tex.  Cr.  App.]  13  Tex.  Ct.  Rep. 
148,  86  S.  W.  1025.  The  defense  having  been 
made  that  accused  laid  hands  on  the  prose- 
cuting witness  intending  to  protect  him 
from  accused's  companion,  the  charge  should 
have  been  specific  on  the  question  of  intent. 
Id. 

34.  Bollen  v.  State  [Tex.  Cr.  App.]  13 
Tex.  Ct.  Rep.  148,  86  S.  W.  1026. 

35.  See    4    C.   Lw   1319. 

36.  Lucas  v.  County  Recorder  r,*  Cnss 
County   [Neb.]    106   N.   W.   217.      "  (=•. 


broadest  sense  comprehends  any  contract  for 
the  transfer  of  property  from  dne  person 
to  another  for  a  valuable  joonsideration. 
James  v.  State  [Ga.]  52  S.  B.  295.  A  sale 
is  a  contract  by  which  for  a  consideration 
one  transfers  to  another  property  or  an  in- 
terest therein.  Tick  Sung  v.  Herman  [Cal 
App.]  83  P.  1089.  Consideration  or  price  is 
an  essential  element.  First  Nat.  Bank  v 
Mcintosh  &  Peters  Live  Stock  &  Commis.sion 
Co.  [Kan,]  84  P.  535.  Where  the  owner  of 
cattle  delivers  them  to  another  under  an 
express  agreement  that  such  person's  inter- 
est is  what  he  may  put  on  the  cattle  held 
a    bailment    and    not    a   sale.     Id. 

37.     See    Exchange    of    Pr-opertV     5    P     T 
1382,    and    Gifts,    5    C.    L.    1587. 
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the  term  is  limited  to  cases  wherein  the  subject-matter  is  personalty. ''  The  intent 
of  the  parties  as  expressed  in  the  contract  governs  in  determining  the  character 
of  the  transaction.'*  In  ascertaining  this  intent  the  court  must  look  at  th«  entire 
transaction^"'  and  wiH  not  be  bound  by  the,  name  given  it  by  the  parties.*^  The 
contract  being  ambiguous  and  uncertain,  parol  evidence  of  surrounding  circum- 
stances,*^ of  other  similar  transactions  between  the  parties,*'  and  of  the  acts  of 
the  parties;  under  the.  transaction  in  question,**  may  be  considered.  Where  provi- 
sions must  be  interpretated  in  the  light  of  surrounding  circumstances,  the  intent 
of  the  partiesi  is  for  the  ]ury.*°  Wlien  the  question  is  presented  in  the  Federal 
courts  the  character  of  the  contract  is  to^  be  determined  by  the  local  lav/.*"  That 
the  goods  are  billed  as  if  sold,*^  that  the  consignee  is  to  sell  upon  terms  fixed  by 
himself  and  is  bound  to  pay  the  consignor  a  fixed  price,*'  are  often  deemed  in- 
dicative of  a  sale.  Transition  of  title  either  present  or  contemplated  is  an  es- 
sential element  of  a  sale,*"  consequently,  a  provision  that  title  shall  not  pass,  being 
unnecessary  if  the  transaction  is.  not  a  sale,  is  often  deemed  of  importance  in  de- 
termining the  intent  of  the  parties.''"' 

A  sale  should  be  distinguished  from  a  bailment,"^  option,"^  lease,''  loan,'* 


38.  Electricity  Is  personal  property.  Civ. 
Code  §§  654,  655,  663,  construed.  Terrace 
Water  Co.  v.  San  Antonw  Ligh-t  &  Power  Co. 
[Cal.  App.]  S2  P.  562.  SMes  o£  realty,  see 
Vendors   and   Purchasers,   4   C.   L.    1769. 

39.  First  Nat.  Bank  v.  Mcintosh  &  Peters 
Live  Stock  &  Commission  Co,  [Kan.]  84  P. 
535. 

40.  D.  A.  Tompkins  Co.  v.  Monticello  Cot- 
ton OH  Co.,   137   F.   625. 

41.  In  re  "WeUs,  140  F.  752.  Where  de- 
fendant proposed  to  sell  plaintiffs  an  unlim- 
ited quantity  of  bolts  at  80  per  cent  off, 
f.  o.  b.  seller's  place  of  business,  at  5  per  cent 
commission,  which  bolts  he  was  to  get  un- 
der a  contract  which  he  had  with  nonresi- 
dent manufacturers,  and  plaintiffs  replied 
accepting  the  offer  and  requesting  that  de- 
fendant place  the  order  with  the  factory 
and  advise  plaintiffs  .how  soon 'they  could 
look  for  shipment,  held  defendant  was  a  sell- 
er of  the  bolts  and  not  plaintiffs'  agent  to 
buy  the  same.  Kelley,  Maus  <&  Co.  v.  Sib- 
ley   [C.   C.   A.]    137   F.    586. 

42.  A  written  order  purporting  to  be 
part  of  a  continuing  transaction  in  which 
the  writer  stated  that  he  had  not  been  able 
to  sell  much  up  to  that  time  but  thought 
that  he  would  do  better  in  the  future,  and 
then  authorized  plaintiff  to  ship  to  him  at 
once  2,000  pounds  of  white  lead,  If  possible 
"at  five  cents,"  held  not  a  definite  contract 
of  sale  and  parol  evidence  was  admissible 
to  explain  its  nature.  Weir  v.  Long  [Ala.] 
39   So.    974. 

43.  Where  question  was  whether  defend- 
ant was  a  buyer  or  a  factor,  evidence  of 
defendant's  employe,  who  had  taken  the  or- 
der in  question  and  had  been  connected  with 
other  tra,nsactions  between  the  parties,  that 
he  did  not  know  of  any  goods  being  bought 
on  commission,  held  admissible.  Weir  v.  Long 
[Ala.]  39  So.  9.74.  Defendant  claiming  to  be 
a  factor,  held  error  to  exclude  evidence  In 
regard  to  the  defendant's  payment  of  pre- 
vious bills  for  goods  alleged  to  have  been 
similarly    sold.     Id. 


44.  American  Seeding  Mach.  Co.  v.  Stearns, 
109  App.  Div.  192,  95  Ni  Y.  S.  830.  So 
held  where  contract  In  the  form  of  one 
of  sale  provided  that  "goad  purchasers' 
notes,  indorsed  by  agents  •  •  •  will  be 
accepted    in   settlement."     Id. ' 

45.  Weir  v.  Long  [Ala.]  39  So.  974.  Where 
acts  of  parties  under  contract  are  consider- 
ed, interpretation  is  a  mixed  question  of 
law  and  fact.  American  Seeding  Mach.  Co. 
V.  Stearns,  109  App.  Div.  192,  95  N.  Y.  S.  830. 

4«.  In  re  Tice,  139  P.  52.  As  to  whether 
contract  is  lease  or  conditional  sale,  bank- 
ruptcy court  will  follow  state  law.  In  re 
Sheets  Printing  &  Mfg.  Co.,  136  F.  989^ 

47.  While  not  conclusive,  is  of  more  or 
less  persuasive  force.  In  re  Wood,  140  F. 
964. 

48.  In  re  Wells.  140  F.  752;  Where  buyer 
had.  a  running  account  with  seller  but  fell 
behind  in  her  payments,  and  it  was  agreed 
between  the  parties  that  thereafter  goods 
should  be  "consigned"  to  her,  and  that  the 
goods  on  hand  should  be  invoiced  and  cred- 
ited on  her  general  indebtedness  and  charged 
to  her  on  "consigned  account."  She  was  to 
report  monthly  the  goods  on  hand  and  the 
amount  sold,  paying  for  the  latter  at  the 
regular  wholesale  prices  at  which  the  goods 
were,  billed  to  her.  It  "was  further  agreed 
that  the  title  should  not  pass.  No  restric- 
tion was  made  as  to  the  manner  of  sale  or 
prices  and  she  kept  no  separate  account. 
Held  as  to  her  creditors  the  transaction  was 
a  sale.     Id. 

49.  Bankers  receivyig  goods  bought  un- 
der mercantile  letters  of  credit  issued  by 
them,  and  delivering  the  goods  to  the  mer- 
chant, receiving  a  "trust  receipt"  therefor, 
held. to  retain  title  to  the  goods.  Moors  v. 
Bird    [Mass.]   77  N.  E.   643. 

60.     In    re   Wells,    140   F.    752. 

51.  Where  dealer  sent  for  goods  out  of 
season  to  be  exhibited  at  a  fair,  and  they 
were  shipped  and  billed  to  him  as  sold  "sub- 
ject to  next  spring's  terms,"  and  no  demand 
was  made  for  the  goods  for  over  six  months 
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mortgage,"  or  contracts  of  agency."*  An  agreement  by  a  person  to  sell,  in  tlie 
future,  articles  which  he  habitually  makes  and  which  are  not  made  or  finished 
at  the  time  is  a  contract  of  sale  and  not  a  contract  for  labor."  Sales  are  executed 
or  executory,"*  absolute  or  conditional."*  In  determining  the  amount  of  damages 
for  a  breach,  contracts  of  sale  are  again  divided  into  manufacturing  and  other 
similar  contracts.'"  A  contract  of  "sale  and  return"  exists  where  title  passes  to 
the  party  to  whom  the  goods  are  delivered,  subject  to  the  option  of  returning 
them  if  he  so  desires."^ 

§  3.     Contract  requisites  of  a  sale."^ — The  sale  being  a  contract,  it  must  con- 
tain all  the  requisites  thereof  relative  to  parties,  consideration,"'  mutuality,''*  and 


and  until  bankruptcy  was  imminent,  held  a 
sale  and  not  a  bailment.  In  re  Wood,  140 
P.  964.  Contract  for  the  sale  and  Install- 
ing of  machinery,  payment  to  be  made  in 
three  instalments,  one  on  delivery,  another 
wlien  the  machinery  was  installed,  and  the 
final  payment  on  completion  of  testj  the 
buyer  to  keep  the  machinery  insured  for  the 
seller's  benefit,  held  on  delivery  of  machin- 
ery and  payment  of  first  instalment  there 
was  a  completed  sale  and  not  a  bailment. 
William  R.  Trigg  Co.  v.  Bucyrus  Co.  [Va.] 
61  S.  E.  174.  Machinery  was  delivered  to 
one  under  a  contract  requiring  him  to  pay 
certain  various  sums  at  irregular  intervals 
as  rent  for  the  same,  and  that  on  a  final 
small  paymen-t  he  should  be  entitled  to  a 
bill  of  sale.  There  was  no  provision  for 
the  return  of  the  machinery  aside  from  one 
giving  the  privilege  of  retaking  it  on  de- 
fault in  making  any  of  the  payments.  Held 
a  conditional  sale  and  not  a  bailment.  In  re 
Tice,    139    F.    52. 

52.  Where  payment  made  was  denomi- 
nated rent  and  "buyer"  was  to  give  a  chattel 
mortgage  and  note  for  the  article  provided 
it  proved  satisfactory,  held  a  sale  and  not 
a  mere  option.  Star  Drilling  Mach.  Co.  v. 
McDeod  [Ky.]  92  S.  W.,  558.  A  sale  of  cat- 
tle to  be  delivered  by  seller  on  notice  from 
buyer  within  a  few  days  after  Sept.  1st  is 
not  an  option  nor  a  conditional  sale,  but 
an  outright  purchase.  Bell  v.  Hatfield  [Ky.  ] 
89  S.  W.  544.  Contract  declared  on,  held  to 
be  an  agreement  to  buy  stock  in  a  commer- 
cial enterprise  and  not  a  mere  option  to 
buy.  Edwards  v.  Capps,  122  Ga.  827,  50  S. 
B.    943. 

53.  A  contract  leasing  a  machine  for 
a  term  of  three  years,  designated  sums  to  be 
paid  as  "rent"  and  the  lessee  to  have  the 
option  to  purchase  at  any  time  within  three 
years  for  a  designated  sum  less  the  rentals 
paid,  held  a  conditional  sale  within  Bates'  Ann. 
St.  Ohio,  p.  2306,  §  1,  and  not  a  lease.  In 
re    Sheets    Printing    &   Mfg.    Co.,    136    F.    989. 

54.  Payments  by  plaintiff  to  furniture 
dealers  of  the  price  of  furniture  bought  by 
defendants  of  such  dealers,  defendants  to 
repay  plaintiff  in  instalments  a  greater 
amount,  is  a  loan  and  not  a  sale.  Zussman 
V.  Woodbridge,  97  N.  T.  S.  973.  Where  one 
took  up  a  debt  of  a  corporation,  secured  by 
some  of  the  corporate  stock,  taking  a  note 
signed  by  the  incorporators  individually, 
and  stock  was  thereafter  reissued  to  him 
without  his  knowledge,  held  transaction 
amounted    to    a    loan    for    the    corporation's 


benefit  and   not  to  a  purchase  of  the   stock. 
In   re  McLean-Bowman   Co.,    138    F.   181. 

55.  Bill  of  sale  absolute  In  form  but  given 
under  an  oral  agreement  that  it  shall  be 
held  as  security  for  the  seller's  indebtedness 
is  a  mortgage.  Clark  v.  Williams  [Mass.] 
76  N.  B.  723.  Where  contract  of  sale  pro- 
vided that  title  should  remain  in  the  seller, 
and  upon  failure  to  execute  the  notes  or 
make  the  payments  specified  the  seller  could 
take  possession,  and,  after  30  days  adver- 
tisement, sell  the  property,  paying  the 
buyer  any  surplus  and  collecting  from  him 
any  deficiency,  held  an  equitable  mortgage 
and  not  a  conditional  sale.  D.  A.  Tompkins 
Co.    v.   Monticello  Cotton   Oil   Co.,   137    F.    625. 

56.  Where  goods  were  shipped  to  be  sold 
on  commission  for  not  less  than  certain 
specified  prices,  the  consignee  to  insure  the 
goods  and  be  liable  for  damage  thereto,  and 
the  contract  expressly  provided  as  to  what 
warranties  should  be  given  and  entitled 
claimant  to  require  the  goods  to  be  returned, 
title  to  remain  in  consignor,  held  con- 
tract was  one  of  agency  and  not  a  condi- 
tional sale.  John  Deere  Plow  Co.  v.  Mc- 
David  [C.  C.  A.]  137  P.  802.  Evidence  that 
goods  were  sent  to  defendant  on  agreement 
to  pay  not  less  than  a  certain  market  price 
held  to  establish  a  sale  and  not  a  contract 
of  sale  on  commission.  Brockman  Commis- 
sion &  Cold  Storage  Co.  v.  Pound  [Ark.] 
91  S.   W.   183. 

57.  James  H.  Rice  Co.  v.  Penn  Plate  Glass 
Co.,    117    111.    App.    356. 

58.  An  "executed  contract  of  sale"  is  one 
wherein  the  title  has  passed;  an  "executory 
contract  of  sale"  is  one  wherein  the  title 
has  not  passed.  Hardwick  v.  American  Can 
Co.  [Tenn,]  88  S.  W.  797.  Written  order  of 
tobacco  when  accepted  held  to  constitute  an 
executory  contract  of  purchase  and  sale. 
Drucklieb  v.  Universal  Tobacco  Co.,  106  App. 
Div.  470,  94  N-.  Y.  S.  777.  Contract  providing 
for  delivery  of  chattel,  payment  of  purchase 
price  in.  instalments  and  retention  of  title 
in  the  seller  until  purchase  price  Is  paid, 
held  executory.  Sunday  v.  Columbus  Mach. 
Co.  [Mich.]  12  Det.  Leg.  N.  902,  10«  N  W 
397. 

59.  See    post,     §    14,    Conditional    sales. 
«0.     See    post,    §    12,    Damages    for   breach 

of   sale   and   warranty. 

61.     In  re  Wells,    140   F.   752 

ea.  See  4  C.  L.  1320.  See,  also.  Contracts, 
5   C   L.    664. 

63.  Must  be  a  valuable  consideration. 
Contract    reciting    that    the    first    party    had 
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freedom  from  fraud.'"     TEe  minds  of  the  parties  must  meet,""  and  hence  all  the 
terms  of  the  contract  must  be  agreed  upon  or  be  capable  of  ascertainment,'"  but 


sold  to  the  second  party  from  1,000  to  1,500 
tons  of  coal  at  a  certain  price,  to  be  shipped 
as  ordered  within  a  certain  time,  held  valid. 
Smokeless  Fuel  Co.  v.  W.  B.  Seaton  &  Sons 
[Va.]  52  S.  E.  829.  The  capital  stock  of  a 
corporation  constitutes  a  good  conslderatioa 
for  the  transfer  of  property.  Gardner  v. 
Haines  [S.  D.]  104  N.  W.  244.  Antecedent 
Indebtedness  is  a  sufficient  consideration  for 
the  transfer  of  corporate  stock.  Thaxter  v. 
Thain,  100  App.  Div.  488,  91  N.  Y.  S.  729. 
The*  prospective  commission  is  a  sufficient 
consideration  for  an  agent's  agreement  to 
keep  repairs  on  hand  as  an  inducement  to 
purchaser  to  buy  a  machine.  Tyson  v.  Jack- 
son Bros.  [Tex.  Civ.  App.]  90  S.  W.  930. 
Where  a  party  repudiates  an  agreement  to 
extend  credit  to  another  because  of  false  and 
fraudulent  representations,  and  the  agree- 
ment is  then  changed  so  as  to  eliminate 
the  provision  for  credit  and  require  cash  on 
delivery,  the  second  agreement  is  not  a  mere 
modification  of  the  first  but  is  a  new  and 
independent  agreement,  and  no  new  or  fur- 
ther consideration  is  necessary  to  support 
it.  Omaha  Feed  Co.  v.  Rushforth  [Neb.] 
106  N.  W.  25.  Where  a  contract  for  the  sale 
of  corporate  stock  "was  made  on  the  condi- 
tion that  the  buyer  should  obtain  control 
of  the  corporation,  and  realize  from  the 
property  or  from  a  mine  thereon  a  specified 
sum  within  four  years,  the  execution  of  a 
new  agreement  before  the  expiration  of  the 
four  years,  whereby  the  buyer  agreed  to  pay 
for  the  stock  whenever  he  secured  the  speci- 
fied sum  from  the  sale  of  the  property,  or 
from  the  mine  thereon,  was  supported  by 
a  sufficient  consideration,  as  it  gave  the 
buyer  the  right  to  continue  to  possess  the 
stock  and  the  right  to  extend  his  opportunity 
to  make  a  sale  of  the  property  or  work  a 
mine  thereon.  Kennedy  v.  Lee,  147  Cal.  596, 
82    P.    257. 

64.  Contract  to  send  what  pails  buyer  may 
w^ant  at  certain  prices  held  unenforceable. 
Higbie  v.  Rust,  112  111.  App.  218.  Contract 
void  where  amount  to  be  bought  or  sold 
and  price  were  omitted.  Id.  Simple  order 
with  no  agreement  to  deliver.  Mayo  V.  Kel- 
ler, 28  Pa.  Super.  Ct.  91.  A  contract  by 
which  one  party  agrees  to  buy,  but  the  other 
party  does  not  agree  to  sell,  is  unilateral 
and  cannot  be  enforced.  Joseph  Schlitz 
Brewing  Co.  v.  Komp,  118  111.  App.  566. 
Contract  for  the  sale  of  corporate  stock  to 
be  paid  for  out  of  dividends  and  earnings 
and  from  other  sources  at  option  of  buyer 
held  not  void  for  want  of  mutuality.  White 
V.  C.  &  a.  Cooper  Co.,  7  Ohio  C.  C.  (N.  S.) 
114.  Plea  alleging  that  at  the  time  of  the 
purchase  the  seller  agreed  to  give  the  buyer 
the  exclusive  sale  of  the  goods  so  long  as 
he  pushed  the  same  held  demurrable  as 
alleging  a  unilateral  contract.  Mountain 
City  Mill  Co.  v.  Cobb  [G-a.]  53  S.  E.  468. 
Contract  of  purchase  of  stock,  with  agree- 
ment not  to  sell  it  without  first  giving  ven- 
dor ample  opportunity  to  purchase  the  same, 
held  not  void  for  indeflniteness  and  not  uni- 
lateral. Cothran  v.  Witham,  123  Ga.  190. 
61    S.   B.    285.     A   contract   reciting   that   the 


first  party  had  sold  to  the  second  party 
from  1,000  to  1,500  tons  of  coal  at  a  certain 
price,  to  be  shipped  as  ordered  within  a 
specified  time,  is  mutual.  Smokeless  Fuel 
Co.  V.  W.  E.  Seaton  &  Sons  [Va,]  52  S.  B. 
829.  Where  the  buyer  agrees  to  purchase 
and  the  seller  agrees  to  sell  a  definite  quan- 
tity of  specified  articles,  the  contrEUJt  does 
not  lack  mutuality  because  of  a  provision  re- 
quiring the  purchaser  to  specify  the  ?iz6S 
and  styles  wanted.  George  Delker  Co.  v. 
Hess  Spring  &  Axle  Co.  [C.  C.  A.]  138  F.  647. 
65.  Fraud  which  will  relieve  a  party  who 
can  read  must  be  fraud  "which  prevents  him 
from  reading.  Stoddard  Mfg.  Co.  v.  Adams, 
122  Ga.  802,  50  S.  E.  915.  The  mere  fact  that 
one  is  busy,  that  the  other  party  expressly 
states  that  the  contract  is  as  claimed,  that 
he  had  previously  dealt  with  the  parties  and 
relied  on  their  Jionesty,  and  that  the  contract 
was  long,  is  insufficient.  Id.  So  held  where 
contract   was   printed   in  a  booklet   covering 

10  or  12  printed  pages,  controversy  was  only 
over  words  describing  articles  bought,  and 
which  were  written  in  blank  spaces.  Id. 
That  one  signing  order  for  books  did 
not  read  it  owing  to  his  haste,  but  relied 
on  agent's  statement  that  he  wanted  to 
get  an  indorsement  of  the  books,  held  insuffi- 
cient to  relieve  him  from  liability.  Williams 
V.  Leisen  [N.  J.  Law]  60  A.  1096.  To  consti- 
tute a  defense  the  false  representations  must 
have  been  relied  upon.  Loveland  v.  Gravel 
[Minn.]  103  N.  W.  721.  Evidence  held  in-' 
sufficient  to  show  fraud. in  size  of  coat  sold, 
the  coat  having  been  tried  on,  approved,  and 
paid  for.  Wolf  v.  Halliburton  &  Son  [Mo. 
App.]  91  S.  W.  467.  Evidence  held  insufficient 
to  show  fraud  or  m-isrepresentation  on  the 
part  of  seller.  Main  v.  Radney  [Ala.]  39 
So.  981.  See  Fraud  and  Undue  Influence,  5 
C.    L.    1541.     See,    also,    post,    §    10    A    and    I 

11  A. 

66.  Where  buyer  thought  he  was  buy- 
ing gold  rolled  rings  and  seller  was  selling 
electro-plated  rings,  held  not  to  constitute 
a  contract.  Wilentshik  v.  Messier,  48  Misc. 
362,  95  N.  Y.  S.  500.  Held  no  contract  of 
sale  where  seller  wrongly  supposed  buyer, 
the  C.  Coal  Company,  was  a  corporation.  Fi- 
fer  V.  Clearfield  &  Cambria  Coal  &  Coke  Co. 
[Md.]  62  A.  1122.  Where  seller  telegraphed 
that  he  could  not  accept  offer  to  buy  but  would 
try  and  ship  four  cars  of  potatoes,  and  buyer 
wrote  for  an  explanation  and  seller  answered 
that  he  confirmed  a  shipment  of  four  cars, 
held  to  constitute  a  contract  for  the  sale  of 
four  cars  of  potatoes.  William  &  Co.  v.  Ala- 
bama Brokerage  Co.  [Ala.]  40  So.  102.  Evi- 
dence held  not  to  show  a  complete  offer  and  ac- 
ceptance for  contract  for  sale  of  scrap  copper, 
San  Antonio  Gas  &  Elec.  Co.  v.  Marx  [Tex.  Civ. 
App.]  13  Tex.  Ct.  Rep.  442,  87  S.  W.  1166.  If 
one  makes  a  contract  of  sale  with  one  party, 
believing  It  to  be  another,  the  sale  is  void- 
able^  Place  of  business  is  not  part  of  iden- 
tity of  firms.  Baird  Bros.  v.  Walter  Pratt  & 
Co.    [Ind.   T.]    89   S.  W.   648. 

67.  Where  one  "who  manufactured  differ- 
ent styles  of  automobiles  at  different  prices 
agreed  to  fill  "specified  orders,"  an  order  for 
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the  mere  fact  that  the  firm  with  which  one  is  dealing  has  its  office  or  factory  at  a 
different  place  than  was  supposed  will  not  vitiate  the  sale."*  In  the  absence  of 
fraud,  misrepresentations,  or  disability,  failure  to  read  an  order  is  no  defense.'" 
An  offer  to  sell  or  to  buy  is  revocable  at  any  time  before  acceptance'"  in  the  man- 
ner provided  in  the  contract,''^  and  the '  acceptance  to  create  a  valid  contract  of 
sale  must  be  an  unconditionaF^  acceptance  of  all  the  terms  of  the  offer,  and 
must  be  made  within  the  time  specified  therein,  or,  if  no  time  is  specified,  within  a 
reasonable  time.'^  The  amount  being  optional  with  the  buyer,  a  partial  order 
constitutes   an  acceptance   pro   tanto.'*     All   conditions   precedent   must   be   per- 


a  certain  number  of  machines,  without  speci- 
fication of  style,  was  too  indefinite  for  en- 
forcement, though  accepted  by  the  seUer. 
Wheaton  v.  Cadillac  Automobile  Co.  [Mich.] 
12  Det.  Leg.  N.  867,  1&6  N.  W.  399.  An 
agreement  to  pay  the  purchase  price  or  deliver 
the  goods  on  demand,  or  on  so  many  days' 
notice,  is  not  bad  for  indeflniteness.  Bell  v. 
Hatfield  [Ky.]  89  S.  W.  544.  A  contract 
reading  that  plaintiff  "contr'acts  and  agrees 
to  ship  to  the  order  of"  defendant  "5,000  or 
more  stoves"  within  a  year,  is  a  binding 
contract  on  one  to  ship  and  on  the  other  to 
receive  5,000  stoves  (Hardwick  v.  American 
Can  Co.  [Tenn.]  88  S.  W.  797),  and  It  Is  not 
void  for  indeflniteness  "when  on  a  basis  of 
10  years'  experience  the  character  of  the 
trade  of  buyer  is  known  and  his  needs  as 
fo  size,  quality,  and  style  of  stove  can  be 
ascertained  therefrom  with  reasonable  and 
approximate    certainty    (Id.).. 

68.  A  firm  having  office  in  Chicago  but 
factory  in  Iowa  City,  la.  Baird  Bros.  v. 
Walter   Pratt   &   Co.    [Ind.    T.]    89    S.    W.    648. 

69.  Main  v.   Rodney   [Ala.J   39  So.   981. 

70.  Atlanta  Buggy  Co.  v.  Hess  Spring  & 
Axle  Co.  fGa.]  52  S.  E.  613.  Offerer  is  not 
bound  until  the  offer  is  accepted  as  provided 
in  the  offer.  Robinson  &  Co.  v.  Ralph  [Neb.] 
103  N.  W.  104^.  An  order  to  an  agent  does 
not  beconie  binding  upon  the  offerer  until 
accepted  by  the  principal,  even  though  it 
expressly  provides  that  it  shall  not  be  sub- 
ject to  countermand.  Mayo  v.  KoUer,  28 
Pa.  Super.  Ct.  91.  A  countermand  must  be 
received  before  goods  are  shipped  according 
to  order  to  prevent  recovery  of  purchase 
price.  Evidence  not  sufficient  to  sustain  a 
verdict  for  defendant  in  an  action  for  the 
purchase  price.  W.  F.  Main  &  Co.  v.  Tracey 
[Ark.]  88  S.  W.  981.  Acceptance  at  seller's 
place  of  business  as  required  by  the  contract 
held  to  have  taken  place  after  revocation. 
Minneapolis  Threshing  Mach.  Co.  v.  Evans, 
•139   F.   860. 

71.  Where  contract  provided  that  It  was 
not  binding  unless  signed  by  one  of  the 
ofl^cers  of  the  seller,  held  signature  by  an 
agent  did  not  render  contract  binding.  At- 
lanta Buggy  Co.  v.  Hess  Spring  &  Axle  Co. 
[Ga.J  52  S.  B.  613.  Where  the  contract  called 
for  delivery  to  railroad  company  as  delivery 
to  purchaser,  such  delivery  if  made  not  in 
accordance  with  terms  would  avoid  the  sale. 
Baird  Bros.  v.  Walter  Pratt  &  Co.  [Ind.  T  ] 
89  S.   W.   648. 

72.  Kelley,  Maus  &  Co.  v.  Sibley  [C.  C.  A.] 
137  F.  586;  Baird  Bros.  v.  Walter  Pratt  & 
Co.  [Ind.  T.]  89  S.  W.  648;  West  Point  Cotton 
Mills  V.  Blythe,  29  Pa.  Super.  Ct.  642;  Philip 
Wolf   &   Co.   V.    King   [Cal.   App.]    82    P.   1055; 


Ennis  Brown  Co.  v.  Hurst  [Cal.  App.]  82  P. 
1056.  In  accepting  offer  to  sell,  a  statement 
of  the  dates  of  shipment  helrf  not  to  render 
the  acceptance  conditional.  Ennis  Brown  Co. 
V.  Hurst  [Cal.' App.]  82  P.  1056.  Where  offer 
was  to  sell  "choice"  potatoes,  held  an  accept- 
ance requiring  potatoes  to  be  "strictly 
choice"  did  not  constitute  a  variance,  it 
being  shown,  that  they  meant  the  same 
grade.  Id.  Order  containing  words  "Kindly 
acknowledge  acceptance  oiT  above  order  and 
conditions,"  held  not  to  become  binding  con- 
tract until  accepted.  Wilentshik  v.  Messier, 
48  Misc.  362,  95  N.  T.  S.  500.  Where  offer 
to  buy  was  accepted  upon  condition  and  this 
new  offer  was  accepted,  there  being  enclosed 
with  the  "acceptance"  a  form  of  agreement 
for  signature  embodying  other  provisions 
not  referred  to  in  the  correspondence,  and 
the  seller  refused  to  sign  this  agreement, 
held  no  contract.  Philip  Wolf  &  Co.  v. 
King  [Cal.  App.]  82  P.  1055.  Where  defend- 
ant's offer  to  sell  was  accepted  conditionally 
and  defendant  replied  without  referring  to  the 
condition,  that  he  would  simply  furnish  the  ar- 
ticles if  hQ  could  purchase  them,  held  insuffi- 
cient to  constitute  a  contract  binding  de- 
fendant to  furnish  the  articles  in  any  event. 
Kelley,  Maus  &  Co.  v.  Sibley  [C.  C.  A.]  137 
F.  586.  The  buyer  may  reject  goods  and 
refuse  payment  wherever  the  acceptance  is 
not  according  to  the  terms  of  the  offer. 
Baird  Bros.  v.  Walter  Pratt  &  Co.  [Ind.  T.] 
89  S.  W.  648.  Plaintiff  was  not  bound  to 
recognize  a  qualified  acceptance  of  an  order 
to  his  broker  to  sell  so  as  to  entitle  the  lat- 
ter to  set  off  damages  resulting  because  he 
was  obliged  to  supply  his  customer  from  other 
sources.  West  Point  Cotton  Mills  v.  Blythe, 
29  Pa.  Super.  Ct.  642. 

73.  Where  offer  arrived  in  the  town  of 
the  buyer's  residence  after  business  hours  on 
Saturday,  and  was  received  by  the  buyer 
Monday  morning,  an  acceptance  sent  by 
telegram  and  mail  Monday  evening  held 
within  a  reasonable  time.  James  E.  Mitchell 
&  Co.  V.  Wallace,  27  Ky.  L.  R.  967  87  S  W 
3Q3. 

74.  Where  offer  was  not  accepted  as  re- 
quired the  fact  that  the  offerer,  who  was 
the  buyer,  specified  the  part  of  articles  de- 
sired, held  not  to  render  the  contract  bind- 
ing except  as  to  the  accepted  speciflciftion. 
Atlanta  Suggy  Co.  v.  Hess  Spring  &  Axle 
Co.  [Ga.]  52  S.  B.  613.  The  buyer  having 
an  option  to  demand  more  than  a  designat- 
ed quantity  up  to  a  maximum  quantity,  each 
order  given  above  the  minimum  quantity 
constitutes  an  acceptance  pro  tanto.  Con- 
nersville  Wagon  Co.  v.  MoFarlan  Carriaee 
Co.    [Ind.]    76    N.    E.    294. 
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formedJ'  Where  the  parties  to  an  executory  agreftment  for  the  sale  of  goods 
agree  that  the  price  to  be  paid  for  the  property  shall  be  fixed  by  valuers  nominated 
in  the  agreeihent,  th*rfe  is  no  contract  of  sale  if  the  persons  appointed  as  valuers 
fail  or  tefuse  to  act  as  such/"  and  this  is  true  even  though  one  of  the  parties  to 
the  agreement  is  the  cause  of  ^uch  failure  or  refusal."  An  offer  being  accepted  in 
the  manner  stated,  a  contratit  is  formed^*  and  is  deemed  made  at  the  place  of  ac- 
ceptance.''* In  this  connection  the  solicitation  of  an  offer  to  buy  must  be  dis- 
tinguished from  an  offer  to  sell.*"  Acceptance  may  be  shown  by  acts  performed 
under  the  contract.'^  An  acceptance  being  conditional  it  amounts  to  a  new  offer.'^ 
In  determining  whether  or  not  an  acceptance  is  conditional,  requests  and  condi- 
tions should  be  distinguished,'^  the  question  heing  generally  one  for  the  court,'* 
and  the  matter  being  doubtful,  the  court  may  look  to  the  surrounding  circumstances 
and  subsequent  conduct  of  the  parties.'"  Any  question  as  to  the  identity  of  the 
parties  is  for  the  jury." 

A  contract  made  by  a  duly  autiiorized  agent  or  representative''  as  such**  is 


75.  Sale  upon  the  condition  that  the  sell- 
er have  an  "immediate"  wire  routing  is 
not  performed  by  the  sending-  of  a  telegram 
after  a  day's  delay.  Van  Camp  Packing  Co.i 
V.  Smith    [Md.]    61  A.   284. 

76.  EHberton  Hardware  Co.  V.  Hawes,  122 
Ga.    858,    50  S.    E.    964. 

77.  Elberton  Hardware  Co.  v.  Hawes,  122 
Ga.    858,    50    S.    E.    964. 

note:  I  Wliere  the  aereement  has  been 
tnlly  executed  by  the  delivery  of  the  goods, 
and  the  purchaser  'has  done  any  act  which 
prevents  their  valTiatlon  being  fixed  as  their 
agreement  provides,  the  vendor  is  entitled 
in  a  proper  action  to  recover  the  value  of 
the  goods  estimated  by  the  Jury.  1  Benj., 
Sales,  §  87;  Beach  on  Sales,  S  213;  Clerke  v. 
Westrope,  18  C.  B.  765;  Humaston  v.  Ameri- 
can Telegraph  Co.,  20  Wall.  [U.  S.]  20,  22 
Law.  Ed.  279;  Smyth  v.  Craig,  3  "Watts  & 
S.  [Pa.]  14. — From  Elberton  Hardware  Co. 
V.  Hawes  CGS-]   50  S.  E.  964. 

78.  W^here  seller  forwarded  unsigned  and 
unexecuted  contract  to  buyer  with  a  letter 
stating  that  if  the  same  was  satisfactory  it 
should  sign  and  return  the  same  and  the 
seller  would  then  do  the  same,  held  upon 
signature  by  buyer  a  complete  contract  was 
made.  Noel  Const.  Co.  v.  Atlas  Portland 
Cement  Co.  [Md.]  63  A.  384.  An  instrument 
which  might  merely  be  an  order  or  offer 
sig-ned  by  the  purchaser  becomes  a  contract 
when  signed  by  the  seller  also.  Baird  Bros. 
V.  Walter  Pratt  &  Co.  [Ind.  T.]   89  S,  W.   648. 

79.  Order  taken  subject  to  approval  is 
governed  by  the  law  of  the  state  where 
approved  and  accepted.  P.  J.  Bowlin  Liquor 
Co.  V.  Brandenburg  [Iowa]  106  N.  W.  497. 
See   Conflict    of  Laws,    5    C.   L.    610. 

80.  Where  solicitation  of  offer  to  buy, 
sent  to  brokers,  stated  that  if  price  was  sat- 
isfactory samples  would  be  sent,  and  brokers 
telegraphed  that  they  would  accept  the  ar- 
ticles, that  plaintiff  was  the  proposed  buyei 
and  that  samples  should  be  expressed,  and  the 
brokers  also  wrote  that  there  was  no  ques- 
tion but  that  if  tlie  corn  was  good  stiandard 
it  would  tfe  approved,  lield  not  to  amount  to 
a  contract.  Jobst-Bethard  Co.  v.  Glenwobd 
Canning    Co.    [Iowa]    105    N.    W.    385. 

81.  Wherfe  un  offfer  "to  buy  is  accepted  con- 


ditionally, acceptance  may  be  shown  by 
acceptance  of  deliveries  thereunder.  H. 
Gaus  &  Sons  Mfg.  Co.  v.  Chicago  Lumber  & 
Coal  Co.  [Mo.  App.]  92  S.  W.  121.  The 
filling  of  an  order  within  a  specified  or  rea- 
sonable time  is  a  sufficient  acceptance  and 
notice  to  bind  the  proposed  buyer.  Minne- 
apolis Threshing  Machine  Co.  v.  Zemanek 
[Iowa]  106  N.  W.  512.  A  delivery  in  com- 
pliance with  the  terms  of  the  offer  is  an 
acceptance  and  passes  .title  to  the  purchaser, 
Baird  Bros  v.  Walter  Pratt  &  Co.  [Ihd.  T.] 
89  S.  W.  648.  Evidence  held  insufficient  to 
show  acceptance.  Wilentshik  v.  Messier,  48 
Misc.  362,   95  N.  T.   S.   500. 

82.  Kelley,  Maus  &  Co.  v.  Sibley  [C.  C. 
A.]    137   P.   586. 

83.  An  acceptance  of  an  offer  to  sell  bolts 
held  not  rendered  conditional  by  an  expres- 
sion in  the  liuyers'  letter  of  acceptance  that 
it  was  not  of  so  much  importance  to  have 
such  bolts  put  up  in  packages  but  that  they 
would  like"  at  least  the  smaller  sizes  that 
wav  if  possible.  Kelley,  Maus  &  Co.  v. 
Sibley  [C.  C.  A.]  137  P.  586.  Any  form  of 
expression  showing  clearly  an  intention  to 
accept  on  the  terms  proposed,  i.  e.  a  consent 
to  the  same  subject-matter  in  the  same 
sense,  is  suflicient  if  not  coupled  with  some 
new  condition  or  new  term  implying  a  new 
condition.  Ennis  Bro'wn  Co.  v.  Hurst  [Cal. 
App.]    82  P.    1056. 

84.  Enhis  Brown  Co.  v.  Hurst  [Cal.  App.] 
82  P.  1056;  Philip  Wolf  &  Co.  v.  King  [Cal. 
App.]    82   P.    1055. 

85.  Ennis  Brown  Co.  v.  Hurst  [Cal.  App.] 
82  P.   1056. 

8S.  Whether  shares  of  stock  were  sold 
by  defendant  to  plaintiff  held  a  question  for 
the  jury.  Shreve  v.  Crosby  [N.  J.  Err.  & 
App.]    63   A.   333. 

87.  An  agent  for  the  sale  of  property  has 
no  implied  power  to  accept  an  order  for  his 
principal.  Mayo  v.  Koller,  28  Pa.  Super.  Ct. 
91.  Evidence  held  to  justify  verdict  that 
agent  was  within  apparent  scope  of  his  em- 
ployment in  the  purchase  of  certain  goods. 
Brockman  Commission  &  Cold  Storage  Co. 
V.  Pound  [Ark.]  91  S.  W.  183.  Evidence  held 
to  show  that  it  was  within  the  apparent 
authority  of  agent  to  sell  on  terms  providing 
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valid  and  binding.  So  also,  a  contract  of  sale  may  be  valid  and  binding  upon  the 
purchaser  although  made  by  him  in  the  name  of  another.'*  Ratification  merely  con- 
firms a  contract  as  made/"  neither  anterior  authority  of  an  agent  nor  subsequent 
ratification  will  operate  to  change  the  terms  of  the  written  contract  without  the 
knowledge  or  consent  of  the  other  party  and  adversely  to  him.°^ 

One  is  liable  for  goods  furnished,  received,  and  appropriated,"^  even  though  not 
ordered,  and  this  is  especially  true  where  he  subsequently  promises  to  pay  for  them."' 
The  mere  delivery  of  goods  by  one  person  to  another,  however,  is  not  of  itself  suffi- 
cient to  create  a  liability  for  their  value.  The  delivery  to  and  an  acceptajice  by 
the  intended  purchaser  must  have  occurred  under  such  circumstances  that  the  law 
will  imply  a  promise  to  pay  for  them.** 

The  contract  of  sale  must  not  be  in  restraint  of  trade.*"  An  executory  Sunday 
contract  of  sale  is  unenforceable  unless  subsequently  confirmed  or  ratified  by  the 
parties.^*  It  is  legally  possible  for  the  buyer  to  agree  to  resell  the  property  to  the 
seller  at  a  higher  price  payable  in  the  future.  If  such  be  the  actual  transaction 
the  law  will  enforce  it.*'  It  is,  however,  in  siTch  cases  frequently  difficult  to  deter- 
mine whether  the  transaction  is  a  sale  or  a  device  to  evade  the  usury  laws.  The 
transaction  being  lawful  on  its  face,  the  party  asserting  its  illegality  must  prove 
it,*'  the  question  being  generally  one  for  the  jury.**  One  of  several  exceptions 
to  the  general  rule  that  no  court  will  lend  its  aid  to  enforce  a  claim  based  upon  an 
illegal  or  immoral  contract  is  where  the  party  complaining  can  exhibit  his  case 
without  relying  upon  the  illegal  transaction.* 


for  payment  after  sale  of  goods  by  vendee. 
Patton-Worsham  Drug  Co.  v.  Stark  [Tex. 
Civ.  App.]  13  Tex.  Ct.  Rep.  979,  89  S.  W.  799. 
In  an  action  for  a  balance  due  upon  a  sale 
of  furniture,  plaintiff  proved  by  defendant 
that  the  latter  had  received  the  goods  and 
had  made  payments  thereon.  It  was  also 
shown  tliat  the  goods  were  selected  by  de- 
fend.T't  hi  company  with  his  wife,  and  that 
the  ■'•  ''e-'ment  of  sale,  v/hich  was  after- 
wardb  :pried  by  clefendant's  ^vife  was  not 
signed  •'\  defendant  merely  because  he  was 
unable  tt  ^o  to  plaintilif's  place  of  business. 
Held  eri'o.  to  dismiss  the  bill  on  the  merits. 
Monahan     -      Campion,     96    N.    Y.    S.     1019. 

88.  SelhT  s  agent  simply  signing  order 
with  buyer  s  name  without  the  buyer's  re- 
quest held  merely  an  order  subject  to  the 
approval  of  the  seller  before  becoming  a 
contract.  Braly  v.  Krause  [Mich.]  12  Det. 
Leg.   N.    702,    105   N.   W.    149. 

89.  O.  M.  Cockrum  Co.  v.  Klein  [Ind.] 
74   N.   B.   529. 

90.  Where  contract  secured  by  an  agent 
provided  that  it  should  not  be  binding  until 
signed  by  one  of  the  seller's  officers,  held 
ratification  without  such  signing  could  not 
render  the  contract  valid.  Atlanta  Buggy  Co. 
V.  Hess  Spring  &  Axle  Co.  [Ga.]  62  S.  B.  613. 
If  a  sale  is  approved  by  a  principal  it  must 
be  taken  to  be  an  approval  of  the  terms  as 
actually  made.  Patton-Worsham  Drug  Co. 
V.  Stark  [Tex.  Civ.  App.]  13  Tex.  Ct.  Rep. 
979,  89  S.  W.  799.  Though  a  principal  has 
reserved  the  right  to  reject  an  order  solicited 
by  an  agent  if  unsatisfactory,  the  contract 
cannot  be  annulled  after  delivery  of  goods 
because  of  the  wrong  of  the  agent.  Solic- 
iting an  order  on  unsatisfactory  terms  and 
then  erasing  the  terms  from  the  contract. 
•Id. 


91.  Atlanta  Buggy  Co.  V.  Hess  Spring  & 
Axle    Co.    [Ga.]    52    S.    E.    613. 

92.  Certain  goods  shipped  by  the  plaintiff 
to  a  bankrupt  were  stopped  in  transit.  An 
order  upon  the  carrier  was  then  given  by  the 
plaintiff's  agent  to  the  defendant,  whereby 
the  defendant  obtained  the  goods  and  used 
them  in  his  business.  Held  that  under  the 
circumstances  there  was  an  implied  contract 
upon  his  part  to  pay  to  plaintiff  the  fair 
market  value  of  the  goods  which  could  b« 
enforced  by  an  action  on  the  contract.  Teet- 
zel  v.  Davidson  Bros.  Marble  Co.  [Neb.] 
104  N.  W.  1068.  See  Implied  Contracts,  5  C. 
L-  1756. 

93.  Instruction  held  proper.  Reynolds  v. 
Blake,   111  111.  App.   53. 

94.  Smith    V.    Perham    [Mont.]    83    P.    492. 

95.  A  sale  is  not  void  under  Burns'  Ann. 
St.  1901,  §  3312g,  unless  made  betwee'n  per- 
sons or  corporations  "who  control  the  out- 
put." Over  V.  Byran  Foundry  Co.  [Ind. 
App.]  77  N.  B.  302.  Sale  of  sash  weights 
held  not  void.  Id.  See  Contracts,  5  C.  L. 
664. 

96.  P.  J.  Bowlin  Liquor  Co.  v.  Branden- 
burg [Iowa]  106  N.  W.  497.  See  Contracts, 
5    C.   L.    664,    and   Sunday,    4   C.    L.    1589. 

97.  Rogers  v.  Bluenstein  [Ga.]  52  S.  B. 
617. 

98.  99.  Rogers  v.  Bluenstein  [Ga.]  52  S. 
B.  617.  Errors  In  charge,  if  any,  held  harm- 
less.    Id. 

1.  Packard  &  Field  v.  Byrd  [S.  C]  61  S.  B. 
678.  A  contract  being  severable  the  fact 
that  the  consideration  of  a  separate  part  is 
illegal  will  not  prevent  the  enforcement  of 
the  rest.  Where  contract  for  exclusive  sell- 
ing agency  was  assumed  void  as  against 
public  policy,  held  the  purchaser  was  liable 
for  goods  subsequently  sold   under  the  orig- 
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Wlienever  required  by  the  statute  of  frauds  the  contract  must  be  in  writing.* 
In  the  absence  of  statutory  provisions  to  the  contrary  it  is  immaterial  ia  what  part 
of  the  instrument  the  signature  is  affixed,  providing  it  is  placed  there  with  the  in- 
tention that  all  parts  of  the  instrument  constitute  a  part  of  the  contract  which  is 
being  signed.' 

§  3.  Modification,  rescission,  and  revival.* — While  one  of  the  parties  cannot, 
without  the  consent  of  the  other,  modify  or  change  the  contract  in  any  way,"  still 
both  parties  may  by  mutual  consent,"  expressed  by  themselves  or  their  duly  author- 
ized agents,'  change  the  contract  in  any  way  without  additional  consideration.'  A 
variation  from  the  terms  of .  a  preliminary  agreement  made  in  drawing  up  the 
final  agreement  does  not  bind  one  not  consenting  thereto." 

Except  where  the  contract  is  rendered  voidable  by  fraud,  breach  of  warranty 
or  other  similar  cause,^°  the  contract  can  only  be  rescinded  by  mutual  consent^^ 


Inal    agreement   where   the    seUer    could    es- 
tablish   the    sale    without   relying   on    the   il- 
legal portion  of  the  original  contract.     Id. 
3.     See    Frauds,    Statute    of,    5    C.    L,.    1550. 

3.  B.  F.  Bonewell  &  Co.  v.  Jacobson 
[Iowa]  106  N.  W.  614.  See  Contracts,  5  C. 
L.  664;  NEimes,  Signatures  and  Seals,  6  C.  L. 
739. 

4.  See    4    C.    li    1323. 

5.  Statement  on  seller's  billhead  that  all 
claims  must  be  made  within  10  days  after 
receipt  of  goods  held  not  binding  on  pur- 
chaser. Doddato  v.  Gratti-McQuade  Co.,  97 
N.  Y.  S.  972.  An  absolute  acceptance  of  a 
seller's  offer  to  sell  bolts,  held  not  affected 
by  a  subsequent  communication  informing 
the  buyer  that  he  assumed  no  responsibility 
in  the  sale  but  simply  procured  the  bolts 
for  the  buyer  provided  he  could  purchase 
them  as  he  had  been  assured  he  could  do, 
which  statement  was  not  assented  to  by  the 
buyer.  Kelley,  Maus  &  Co.  v.  Sibley  [C.  C. 
A.]  137  F.  586.  Where  the  acceptance  of 
an  offer  to  sell  did  not  stipulate  for  a  con- 
tract under  seal  and  the  sellers  accepted 
the  buyer's  executed  draft  of  the  contract 
without  objection  that  it  was  not  under 
seal,  held  it  was  no  objection  to  the  valid- 
ity of  the  contract  that,  though  it  concluded 
with  the  words  "Witness  our  hands  and 
seals,"  it  was  only  signed  and  not  sealed 
by  the  buyers.  Noel  Const.  Co.  v.  Atlas 
Portland  Cement  Co.  [Md.]  63  A.  384.  Where 
defendant  was  bound  to  accept  and  pay  for 
tobacco  sold  at  fixed  prices,  the  fact  that 
plaintiff  thereafter  offered  to  reduce  the  price 
in  order  to  induce  defendant  to  accept  and 
pay  for  the  tobacco  did  not  create  a  new 
contract  or  defeat  defendant's  liability  for 
the  price  fixed.  Drucklieb  v.  Universal  To- 
bacco Co.,  106  App.  Div.   470,   94  N.  T.  S.   777. 

C.  Welden  v.  Witt  [Ala.]  40  So.  126. 
Where  buyer,  an  individual,  requested  the 
seller  to  transfer  the  account  and  contract 
to  a  company  as  buyer,  held  contract  be- 
came the  obligation  of  the  company.  Vul- 
can Ironworks  v.  Burrell  Const.  Co.  [Wash.] 
81  P.  836.  Where  buyer's  agent  requested 
of  seller's  agent  a  modification  of  date  of 
delivery  as  specified  In  the  contract,  and 
shipments  were  made  apparently  in  com- 
pliance with  such  request  and  were  acqui-. 
esced  In  by  the  buyer  for  over  a  month,  held 
,  to    show    modification.     Birkett    v..    Nichols 


[N,  Y.]  77  N.  B.  374,  rvg.  98  App.  Div.  631, 
90  N.  T.  S.  257.  Evidence  held  to  show  that 
contract  for  the  sale  of  stone  had  been 
modified.  Farrell  v.  Hyan,  94  N.  Y. 
S.  850.  Evidence  held  insufficient  to  show 
a  new  agreement  made  after  the  sale  that 
the  buyer  should  make,  at  the  seller's  ex- 
pense, such  repairs,  additions,  and  changes 
as  he  might  find  necessary.  Callahan  v. 
O'Rourke,  96  N.  Y.  S.  1010.  Evidence  held 
to  establish  that  vendee  never  authorized 
a  change  in  terms  of  sale.  Erasure  of 
"Pay  for  when  sold"  from  order  blank.  Pat- 
ton-Worsham  Drug  Co.  v.  Stark  [Tex.  Civ. 
App.]    13    Tex.    Ct.    Rep.    979,    89    S.    W.    799. 

7.  In  an  action  to  recover  for  short- 
age in  weights,  the  contract  providing  that 
if  the  buyer  "was  dissatisfied  with  the  weights 
the  seller  should  have  the  right  to  reweigh, 
and  it  is  shown  that  the  broker  of  the  seller 
consented  to  the  buyer  using  the  cotton  be- 
fore notice  to  the  seller  of  the  objection  to 
the  weights,  so  that  it  could  not  be  reweigh- 
ed,  plaintiff  can  sho"w  that  such  broker 
had  no  authority  to  grant  sucii  permission. 
Revolution  Cotton  Mills  v.  Union  Cotton 
Mills    [S.  C]   52  S.  E.  674. 

8.  Welden  v.  Witt  [Ala.]  40  So.  126.  It 
is  not  necessary  to  allege  a  consideration 
for  the  modification  of  an  executory  contract, 
Warren   &  Lanier  v.   Cash    [Ala.]    39   So.    124. 

9.  Where  preliminary  agreement  provided 
for  joint  ownership  of  the  article  purchased, 
held  a  party  thereto  was  not  liable  for  any 
of  the  purchase  price,  he  not  being  present 
when  the  final  contract  "was  entered  into  and 
the  other  buyers  at  such  time  forming  a 
partnership  which  took  title  to  the  horse. 
Dunham,  Fletcher  &  Coleman  v.  Crawford 
[Iowa]  106  N.  W.  930.  Verbal  order  of  time 
of  delivery  held  not  legally  changed  by  writ- 
ten order  given  at  practically  the  same  time, 
the  seller's  attention  not  being  specifically 
called  to  the  intended  change.  Kiley  v. 
Lee  Canning  Co.,  105  App.  Div.  633,  93  N.  Y. 
S.    986. 

10.  See  post,   §§   10  A,   11   A. 

11.  Contract  for  the  sale  of  corporate 
stock  to  be  paid  for  out  of  dividends  and 
earnings  and  from  other  sources  at  option 
of  buyer  held  to  show  an  executed  contract, 
and  it  would  not  be  rescinded  at  the  option 
of  one  of  the  parties  without  the  other's 
consent.     White  v.  C.  &  G.  Cooper  Co.,  7  Oliio 


1S28 


SALES 


6  Cut.  Law. 


expressed  by  the  parties  or  their  duly  authorized  agents."  No  implied  authority  to 
rescind  -.&  sale  can  be  inferred  from  the  mere  fact  that  an  agent  has  authority  to 
sell.^^  Eescission  terminates  the  contract  and  the  rights  of  the  parties  thereun- 
der," and  upon  an  unconditional  proposal  to  cancel  by  one  party,  the  other  may 
assume  that  all  the  legal  consequences  of  unreserved  cancellation  were  contem- 
plated.^" 

§  4.  General  ruUs  of  interpretation  and  construction}'^ — The  interpretation 
of  the  contract  is  governed  by  the  law  of  the  state  where  made.^^  The  construction 
of  the  contract,  whether  committed  to  writing,  contained  in  eorrespondence  or  mere- 
ly verbal,  is  a  matter  of  law,"  and  the  meaning  of  its  terms,  if  precise  and  ex- 
plicit, is  a  question  for  the  court,^'  but  if  such  meaning  is  doubtful  or  uncertain,^* 
or  in  ease  the  terms  of  a  verbal  contract  are  disputed,^^  it  may  be  submitted  to  the 
jury  under  proper  instructions.  The  general  rule  that  the  court  will  give  effect 
to  the  intention  of  the  parties  applies,^^  and  this  intention  may  be  ascertained 
from  the  customs  and  usages  of  the  trade,^^  the  circumstances  of  the  case,-*  and 
from  the  practical  construction  of  the  contract  by  the  parties,""  and  such  construc- 
tion while  not  conclusive^"  is  entitled  to  great  weight.*^     In  order  for  a  custom 


C.  C.  (N.  S.)  114.  Where  price  was  to  be 
paia  in  instalments,  the  seller  to  retain 
possession  of  the  groods  until  payment  was 
completed,  hSld  the  contract  containing  no 
stipulation  for  forfeiture  on  default,  that 
where  the  buyer  defaulted  and  the  seller, 
after  extending  the  time  for  payment  to 
no  avail,  resold  the  goods,  that  there  was 
a  mutual  rescission.  Pierce  v.  Staub  [Conn.] 
«2   A.    760. 

12.  Brokers  acting  as  such,  to  the  knowl- 
edge of  both  parties,  in  negotiating  sale, 
held  to  have  no  authority  to  annul  contract 
and  authorize  the  buyer  to  sell  the  goods 
for  the  account  of  the  seller.  Jones  v. 
Bloomgarden  [Mich.]  12  Det.  Leg.  N.  1019, 
106  N.  W^.   891. 

13.  Whether  salesman  had  authority  to  re- 
scind contract  of  sale  held  question  for  jury. 
Mange-Wiener  Co.  v.  Worsham  Drug  Co. 
27  Pa.  Super.   Ct.   315. 

14.  After  rejection  of  goods  and  rescis- 
sion of  contract  the  buyer  cannot  without 
the  assent  of  the  seller  take  the  goods. 
Gardiner  v.  McDonogh,  147  Cal.  313,  81  P.  964. 

15.  Waives  right  to  damages  for  prior 
breach.  Alabama  Oil  &  Pipe  Line  Co.  v. 
Sun   Co.    [Tex.    Civ.  App..]    90  S.  W.    202. 

16.  See  4  C.  L.  1324. 

17.  See  Conflict  of  Laws,   5  C.  L.    610. 

18.  R.  T.  Wilson  &  Co.  v.  Levi  Cotton 
Mills  [N.  C]  52  S.  E.  250;  Upchurch  v.  Mi- 
zell  [Pla.]  40  So.  29;  Hardwick  v.  American 
Can  Co.  [Tenn.]  S8  S.  W.  797.  Defendant 
not  entitled  to  finding  of  jury  as  to  whether 
there  was  a  warranty.  Young  v.  Van  Natta, 
113  Mo.  App.  550,  88  S.  W.  123. 

19.  20.  R.  T.  Wilson  &  Co.  v.  L.evi  Cotton 
Mills   [N.  C]   52  S.  E.  250. 

21.  R.  T.  Wilson  &  Co.  v.  Devi  Cotton 
Mills  [N.  C]  52  S.  E.  250.  Evidence  being 
conflicting  as  to  whether  seller's  agent 
agreed  that  his  principal  should  pay  the 
freight,  held  the  question  was  for  the  Jury. 
Robert  Buist  Co.  v.  Lancaster  Mercantile 
Co.    [S.    C]    52    S.    B.    789. 

22.  Hardwick  v.  American  Can  Co.  [Tenn.] 
88   S.  W.   797. 


23.  The  regular  and  establish-ed  method 
of  conducting  a  business  is  of  significance 
in  construing  a  contract  relating  to  'ft.  Sale 
of  coal  for  future  delivery.  Luhrig  Coal 
Co.  v.  Jones  &  Adams  Co.  [C  C.  A.Q  141  P. 
617. 

24.  Hardwick  v.  American  Can  Co. 
[Tenn..]   88  &  W.  797. 

25.  William   R.   Trigg  Co.   v.  Bucyrus   Co. 
"^■"■i.i   51    S.  B.   174;   Kennedy  v.  L-ee,  147  Cal. 
596,  82  P.  257.     Evidence  that  defendant  con- 
strued the    agreement    as    plaintiff   did,    held 
admissible.     Id.     Is    strong    evidence    of   the 
meaning     of     equivocal     terms.     Baldwin    v. 
Napa  &  Sonoma  Wine  Co.   [Cal.  App.]   81  P. 
1037.     Where   contract  for  the  sale  of  wines 
entered   into    in   March   provided   that   a  cer- 
tain  quantity    should   be   taken  annua:lly  be-  i 
fore  September  1st,  held  that  where  parties  ac- 
tjuiescea  in  a  pro  rata  taking  for  the  months 
from   March    to   the   flrst   of   September,    the 
seller    could    not    claim    breach    of    contract  ' 
for    failure    of    the    buyer    to    take    the    full 
yearly     amount     for     such     period.     Id.     In- 
struction  held   erroneous.     Id.     Where   seller 
furnished    cars,    held    bound    by   construction 
placed    on    contract.     Davis    v.    Alpha    Port-  , 
land  Cement  Co.  [C.  C.  A.]  142  F.  74,  afg.  134  | 
P.    274.     Under    such    construction    buyer    of  ' 
hops    held   to   have   the    right    to    inspect    the 
entire    crop    and    make    his    selection    there- 
from.    Mitau    V.    Roddan     [Cal.]     84    P.    145. 

28.  The  fact  that  a  purchaser  accepts  a  i 
part  of  a  bill  of  goods  and  pays  the  freight 
thereon  does  not  estop  him  to  deny  his 
liability  to  pay  freight  on  the  balance  of 
the  bill.  Robert  Buist  Oo.  v.  Lancaster 
Mercantile  Co.  [S.  C]  52  S.  E.  789.  Where 
a  contract  for  the  sale  of  lumber  provided 
for  delivery  f.  0.  b.  point  of  shipment,  the 
fact  that  the  seller  submitted  to  a  deduc- 
tion for  alleged  shortage  on  a  single  car, 
based  on  a  tally  made  on  arrival  of  the 
car  at  destination,  and  thereafter  offered ,  to 
deliver  the  lumber  at  destination  on  condi- 
tion that  an  advance  payment  be  made  for 
the  balance,  did  not  preclude  it  from  in- 
sisting that  a  delivery  to  the  carrier  at  tha 
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to  be  regarded  as  part  of  a  contract,  it  must  have  been  actually  or  constructively 
known  and  be  consistent  with  the  contract.^*    The  courts  will  take  notice  of  tha-r 
fact  that  trade  of  a  certain  kind  does  not  vary  very  much  from  year  to  year,  mak- 
ing it  possible  to  ascertain  with  reasona:ble  certainty  the  meaning  of  a  contract' 
to  supply  a  gross  amount  of"  certain  merchandise  not  spesified.''"    In  a  "bought" 
memorandum  drawn  by  a  broker  the  essentials  are  expressly  stated  and  the  rest 
left'  to  reasonable  implication,  from  -what  is  thus  stated,  when  considered  in  the  , 
light  of  the  situation  of' the  parties  and  the  circumstances  known  to  both.^"    Th& 
test  is  what  would  a  reasonable  man  infer  on  reading  the  contract  in  the  light 
of  that  situation  and  those  circumstances  if  the  facts  ultimately  developed  occurred 
to  him  as  possible  or  likely  to  happen.^^     In  construing  the  eontraefc  for  the  pur- 
pose of  ascertaining  the  intention  of  the  parties;  rfesort  must  be  had  to  the  in- 
strument as  a- whole  and  effect  must  be  given  to  every  part  thereof  when  i  it  can.be- 
done  without  violence.^"    Evidence  of  prior°'  or  contemporaneous'*  parol  agree- 
ments is  inadmissible' to  vary,  alter,  or  add  to  the.  terms  of  a  complete"  written 
contract  of  sale,'*  though  it  may  be  admitted  to  explain  ambiguous  term&  in  the. 
instrument'''  and  to  render  it  complete/*  or  to  show  th-,t  the  contract  was  obtained 


point  of  shipment  consttttited  a  complia"noe 
■with  Its  contract  as' to  the  Balance.  Murphy 
V.  Sagrola  liumber  Co.,  125  Wis.  363,  103  Ni  W. 
1113. 

27.  Baldwin  V.  Napa  &  Sonoma  Wine  Go, 
real.    App.]    81    P.    1037; 

28.  Oenton  Bros.  v.  Gill  [Md.J  62  A.  627. 
Where  a  contract  for  the  salfe  of  corn  pro- 
vided "Any  deficiency  on  the  bill  of  lading- 
weig-hts  to  be  paid  for  by  the  seller,"  the 
contract  could  nrot  be  varied'  by  the  evi- 
dence of  a  custom  whereby;  in  sales  and  pur- 
chases of  corn,  the-  shipping  -weights  taken 
at  port  of  shipment,  as  stated  in  the 
bill  of  lading,  are  final.  Id.  A  custom  can- 
not control  the  express"  provisions  of  a 
contract.  Dela-ware  &  Hudson  Canal  Co.  v. 
Mitchell,  113  111.  App.  429.  gee  Customs  and 
Usages,  5  C.  I..  894. 

2».  An  order  for  5,000'  stoves,  variety, 
size,  etc.,  not  specified.  Held  that  an  aver- 
age of  previous  orders  for  10  years  past 
-would  be  a  proper  criterion  or  the  orders 
under  the  contract  in  measuring  damages. 
Hardwlok  v.  American  Can  Co.  [Tenn.]  88 
S.    W.    797. 

30.  M.  &  E.  Solomon  Tobactfo  Co.  v.  Cohen 
tN.  yV]  77'  N.  E.  257,  rvg.  95  App.  Div.  297, 
88  N.  T.  a  641.     See  4  C.  L.  1326,  n  22. 

31.  M.  &  B.  Solomon  Tobacco  Co.  v.  Cohen 
[N.  Y.]  77  N.  E.  257,  rVg.  95  App.  Div.  297, 
88  N.  Y.  S.  64i:  See  i  C.  U  1326,  n.  22.  A 
bought  memorandum  contained  a  stipulation 
that  the  buyer  should  pay  the  duty,  express- 
ed as  follows:  "Terms:  Duty  Cash  70c  If 
appraised  at  less  difflce  to  be  allowed."  Held 
the  buyer  could  recover  excessive  duties 
paid  by  him  and  recovered  by  the  seller  on 
the  ground  that  the  appraisement  was  Ille- 
gal.    Id. 

32.  Williams  v.  Gridley,  96  N.  T.  S.  978; 
Kennedy  v.  Lee,  147  Cal.  596;  82  P.  257. 

33.  Statements  made"  during  negotiations 
held  inadmissible.  Contract  pjovided  that 
verbal  agreements  would  not' be  recognized 
or  allowed.  Buffalo  Pitts  Co.  v.  Shrlner 
[Wash.]'  82  P.  1016.  It  was  not  error  to 
reject    all   testimony    of   a.   prior    verbal    un- 
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derstanding  where  the  written  contract  dis- 
claimed that  any  verbal  understanding  exist- 
ed. Baird  Broa  v.  Waiter  PPatt  &  Co.-  [Ind. 
T.]    89  S.  W.   648. 

34.  Evidence  of  parol,  contemporaneous 
agreement,  giving  defendant  exclusive  right 
to  goods  in  his  to\irn.  held  inadmissible. 
Mam  v.  Rodney  [Ala.]   39  So.  981. 

35.  When  the  written  agreement  of  the  par- 
ties Is  complete  in  itself,  the  conclusive,  legal 
.presumption  is  that-It  embodies  the-entire  en- 
gagement of  the  parties  and  the  manner 
aind  extent  of  their  obligations,  and  parol 
evidence  of  other  terms  relating  to  the  same 
subject-matter  is  Inadmissible  to  extend, 
modify,  or  contradict  It.  Davis  Cal.yx  Drill' 
Co.  V.  Mallory  [C.  C.  A.]  137  W.  332.  A  con- 
tract of  sale  reciting  the  purchase  of  "500 
sax  Bayo,  more  or  less,  at  $3.50  per  100; 
500  sax  peas,  more  or  less,  at  J2;95  per  100; 
.350  sax  pinks,  more  or  less,  at  $2.70  per  100; 
net  on  bank  of,  river,"  held  complete  -  and 
parol  evidence  was  Inadmissible  to  show^ 
tha,t  sal«  was  by  sample.  Gardiner  v.  Mc- 
Donogh,    147   Cal.    313,    81    P.    964. 

;  36.  Where  seller's  broker  quoted  price 
by  telegram,  and  the  buyer  ordered  goods, 
held  a  memorandum  made  out  and  signed 
by  the  broker  a  copy  which  was  given  both 
parties  constituted  a  contract.  Day  Leather 
Co.  v.  Michigan  Leather  Co.  [Mich.]  12  Det. 
I^g.  N.  5-48;  104  N.  W.  797.  A  letter  of 
confirmation  written  by  the  seller  and  ac- 
cepted in  writing  by  the  buyer  held  to  con- 
stitute written  contract  of  sale.  Midland 
Linseed  Co.  v.  Remington  Drug  Co.  [Wis.] 
106  N,  W.   115. 

,  37.  Sholl  v.  Prince  Line,  109  App.  Div. 
591'  96  N.  Y.  S.  368.  "Terms:  Dryer,  net  60 
dai"  Hagen  Co.  v.  Greenwood,  27  Pa,  Super. 
Ct.  2S9.  Terms  "Same  'as-  last"  interpreted* 
ito  refer  to  last  sale  or  order,  not  to  next  to 
lAet  OT'toany  other  previousslmllar  contract-; 
Licking  Rolling  Mill  Go.  v.  W.  P.  Synd-er  &■ 
Co.  [ky.]  89  S.  W.  249.  Merchandise  .J'tO' 
be  invoiced  as  per  the  following  cost  mark;" 
Webb  V.  Steiner,  113  Mo.  App.  482,  87  S.  W. 
618.     Where    the    goods    are    to    be    delivered 
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through  fraud/'  but  the  evidence  of  such  improper  influences  must  be  clear  and 
satisfactory.*"  A  mistake  in  the  written  contract  may  be  shown  by  oral  evidence.*^ 
Where  there  is  aii  express  contract  of  sale,  nothing  is  implied.*^  Whether  an  agree- 
ment contains  language  importing  a  complete  contract  is  a  question  of  law  for 
the  court  and  is  to  be  determined  from  an  inspection  of  the  face  of  the  agree- 
ment.*' A  covenant  to  purchase  may  be  implied.**  As  to  whether  printed  matter 
oh  paper  is  a  part  of  the  contract  is  a  question  of  intention.*'  The  acceptance  of  a 
submitted  estimate  does  not  bind  the  seller  to  deliver  the  goods  regardless  of  the 
btiyer's  ability  to  pay.*°  The  construction  placed  upon  words  and  phrases  in  par- 
ticular contracts  are  stated  in  the  notes.*^ 


on  a  certain  day  "or  as  soon  as  possible," 
there  is  no  ambiguity.  Williams  v.  Gridley, 
96  N.  T.  S.  97S.  Parol  evidence  held  admis- 
sible to  explain  ambiguous  clauses  referring 
to  description  of  property.  Young  v.  Guess 
[La.]  38  So.  975.  Order  of  macaroni  "with- 
out time  Uatlt,"  held  parol  evidence  was 
admissible  to  slioV  whether  phrase  referred 
only  to  the  colder  season  of  the  fall  and 
winter  following  the  making  of  the  contract 
or  not.  ShoU  v.  Prince  Line,  109  App.  Div. 
591,  96  N.  Y.  S.  368.  Where  contract  of  sale 
recited  the  purchase- of  "500  sax  Bayo,  more 
or  less,  at  $3.50  per  100,"  held  parol  evidence 
■was  admissible  to  show  that  "Bayo"  meant 
a  variety  of  beans  knoTvn  as  "Bayous,"  and 
that  "per  100"  meant  "per  hundred  pounds." 
Gardiner  v.  MoDonogh,  147  Cal.  313,  81  P. 
964. 

38.  Niles  V.  Sire,  46  Misc.  321,  94  N.  Y. 
S._  586<  Where  advertising  contract  was 
to  apply  on  hat  order,  for  hats  for  a  dra- 
matic production  at  $22  per  hat,  held  parol 
evidence  was  admissible  to  show  number  of 
hats,  terms  of  payment,  etc.  Id.  Where 
written  communications  are  insufficient  to 
create  a  contract,  parol  evidence  is  admis- 
sible to  prove  terms  not  mentioned.  Corre- 
spondence as  to  prices  of  machines  held 
not  a  complete  contract  so  as  tp  preclude 
parol  evidence.  Goodwin  Mfg.  Co.  v.  Arthur 
Fritsch  Foundry  Co.  [Mo.  App.]   89  S.  W.  911. 

39.  Buffalo  Pitts  Co.  v.  Shriner  [Wash.] 
82  P.  1016;  Golightly  v.  State  J  Tex.  Cr.  App.] 
90  S.  W.  26.  Parol  evidence  is  admissible 
to  show  that  one  of  the  parties  was  induced 
to  sign  by  fraud  and  that  the  written  con- 
tract did  not  represent  the  agreement  of  the 
parties.  Lilienthal  v.  Herren  [Wash.]  84 
P.  829. 

40.  Buffalo  Pitts  Co.  V.  Shriner  [Wash.] 
82  P.  1016.  Where  instrument  contained, 
to  plaintiff's  knowledge,  a  provision  that  no 
verbal  agreements  would  be  recognized  or 
allowed  and  the  answer  to  an  action  for  the 
price  alleged  a  warranty,  held  proper  to 
refuse  to  permit  an  amendment  alleging 
that  the  agent  of  the  seller  made  false  and 
fraudulent  representations  as  to  the  machin- 
ery and  represented  that  the  seller  would 
warrant   it.     Id. 

41.  Golightly  V.  State  [Tex.  Or.  App.] 
90  S.  W.  26.  Bviden6e  held  to  show  that 
oral  contract  should  include  option  of  rescis- 
sion, and  on  nonrescission,  right  of  fulfilling 
It  at  a  later  date.  Walker  v.  Kirwan  [Ky.] 
90,  S,   W.    244.  ■ 

42.  Where  an-  offer  of  sale  is  made  by 
letter  and  the  buyer  wires  acceptance,  there 


is  an  express  contract  excluding  any  con- 
tract by  implication.  Beggs  v.  James  Han- 
ley  Brewing  Co.   [R.  I.]   62  A.  373. 

43.  Gardiner  v.  McDonogh,  147  Cal.  313, 
81  P.  96*. 

Receipt  In  following  words:  "August  24, 
1903.  Received  from  George  L.  Tait  nine 
hundred  and  00-100  dollars.  In  payment 
on  sale  of  Los  Gatos  Hotel  and  contents.  J. 
S.  Mclnnes,"  held  not  to  show  that  sale  was 
complete  and  unconditional.  Tait  v.  Mcln- 
nes  [Cal.   App.]    84   P.   674. 

Note:  The  question  whether  a  given 
writing  is  or  is  not  a  complete  contract  is 
for  the  court.  Beck  v.  West,  87  Ala.  213; 
Ry.  Co.  v.  Wynn,  88  Tenn.  321;  Thompson  v. 
Libby,  34  Minn.  374,  26  N.  W.  1;  Seitz  v. 
Brewers'  Refrigerating  Co.,  141  U.  S.  510, 
35  Law.  Ed.  837.  On  the  question  whether 
or  not  a  memorandum  of  sale  constitutes 
a  complete  contract  which  may  not  be  varied 
by  parol  evidence,  the  authorities  are  in 
conflict.  The  stricter  view  is  upheld  in  Har- 
rison V.  McCoimick,  89  Cal.  327,  26  P.  830; 
Wiener  v.  Whipple,  53  Wis.  298,  40  Am.  Rep. 
775  (relying  on  Meyer  v.  Everth,  4  Camp. 
22;  Gardiner  v.  Gray,  4  Camp.  144).  Shaw, 
J.,  with  whom  concur  Van  Dyke  and  Mc- 
Farland,  JJ.,  in  the  principal  case,  dissents 
from  this  view,  and  his  opinion  is  supported 
by  Hersom  v.  Henderson,  21  N.  H.  224,  53 
Am.  Dec.  185;  Perrine  v.  Cooley,  39  N.  J.  Law 
449;  Neal  v.  Flint,  88  Me.  72,  33  A.  669. 
—From  4  Mich.  L.  R.  81. 

44.  So  held  where  contract  provided  all 
the  terms  of  sale  and  was  signed  by  both 
parties.  King-Keystone  Oil  Co.  v.  San  Fran- 
cisco Brick  Co.  [Cal.]  82  P.  849. 

45.  Where  memorandum  of  purchase  by 
lumber  dealer  was  written  upon  the  face 
of  a  printed  blank  intended  only  for  use  in 
sales  by  the  dealer  to  his  customers,  held  the 
printing  was  no  part  of  the  contract.  Patch 
V.   Smith,   105  App.  Div.   208,    94  N.   Y.  S.   692. 

4«.  Submission  of  an  estimate  by  a  con- 
tractor to  a  materialman  for  materials  de- 
sired for  a  building.  Oldenburg  &  Kelley 
V.  Dorsey   [Md.]    62  A.   576. 

47.  The  words  "this  day  sold"  mean  a 
present  sale.  Yick  Sung  v.  Herman  [Cal. 
App.]  83  P.  1089.  Terms  "same  as  last"  in- 
terpreted to  refer  to  last  sale  or  order. 
Licking  Rolling  Mill  Co.  v.  W.  P  Synder  & 
Co.  [Ky,]  S9  S.  W.  249.  Sale  of  wines,  a 
certain  portion  to  be  taken  yearly,  held  not 
to  require  buyer  to  take  a  proportionate 
share  of  each  kind  yearly.  Baldwin  v  Napa 
&  Sonoma  Wine  Co.  [Cal.  App.]  81  P.  1037 
Instruction    held    erroneous.     Id.     The    word 


6  Cur.  Law. 


SALES  §  5. 


1331 


The  entirety  or  separability  of  a  contract  depends  primarily  upon  the  inten- 
tion of  the  parties  rather  than  upon  the  divisibility  of  the  subject,  although  the 
latter  aids  in  determining  the  intention.** 

§  5.  Property  sold.  Amount,  hind,  nonexistence,  and  failure  of  considera- 
tion.*^— Any  kind  of  property  can  be  sold,'"  although  a  government  concession 
or  franchise  provides  that  it  cannot  be  transferred  without  previous  authority  of 
the  government,  the  concessionary  can  sell  an  undivided  part  interest  in  the  con- 
cession, subject  to  the  contingency  of  the  government  refusing  the  right  of  the 
buyer,"^  and  such  a  sale  conveys  a  valuable  equitable  interest  such  as  to  provide 
a  consideration  for  a  promise  to  pay  money  as  the  price  thereof."'' 


"land"  when  used  In  a  contract  of  sale 
without  limitation  Is  broad  enough  to  In- 
clude a  piece  of  real  property  described  as 
a  block  in  a  townsite.  J.  I.  Case  Thresh- 
ing Maoh.  Co.  V.  Miokley  [Kan.]  83  P.  970. 
So  held  where  buyer  was  to  have  the  right 
to  countermand  the  order  if  he  bought 
"land."  Id.  It  has  been  held  that  a  contract 
to  supply  the  requirements  of  a  party  means 
to  supply  what  his  business  may  need  and 
not  merely  what  he  may  chose  to  take. 
Hardwick  v.  American  Can  Co.  [Tenn.]  88 
S.  W.  797.  Where  a  contract  for  the  sale 
of  coal  for  future  delivery  provided  that  If 
the  seller  failed  to  secure  sufficient  cars  It 
Should  deliver  to  the  buyer  a  proportionate 
amount  of  the  coal  mined,  and  it  was  known 
by  both  parties  that  the  seller  had  no  stor- 
age facilities  and  there  was  evidence  that 
the  buyer  understood  that  the  seller  had 
<Jther  contracts  to  fill,  held  the  contract 
required  the  seller  In  case  of  a  lack 
of  cars  to  give  the  buyer  its  propor- 
tionate share  of  the  coal  produced  and  shipped 
without  discrimination  In  favor  of  any  other 
contract.  Luhrig  Coal  Co.  v.  Jones  &  Adams 
Co.  [C.  C.  A.]  141  F.  617.  Defendant,  while 
continuously  operating  a  carriage  factory 
consuming  tire  steel  daily,  and  requiring 
a  large  amount  of  such  steel  to  be  kept 
constantly  on  hand,  contracted  to  buy  of 
plaintiff  "all  the  tire  steel,"  not  to  exceed 
14,000  sets,  that  should  be  used  In  Its  -works 
prior  to  September  1,  1899.  at  terms  and 
prices  specified.  At  the  time  the  contract 
was  made  both  parties  knew  that  steel 
could  not  be  furnished  on  the  day  of  the 
contract  and  that  the  tire  steel  must  be  used 
from  the  stock  on  hand.  Held  that  plain- 
tiff was  bound  to  furnish  steel  up  to  14,000 
sets  as  ordered,  during  the  year,  necessary 
to  replace  the  steel  used  and  to  keep  the 
stock  unimpaired  during  such  period.  Staver 
Carriage  Co.  v.  Park  Steel  Co.  [111.]  77  N.  E. 
174.  A  contract  by  an  insurance  company 
to  transfer  its  good  will  and  a  list  of  its 
policies  to  another  company,  which  recited 
that  the  seller  was  about  to  discqntinue 
Its  business  and  to  wind  up  its  affairs,  was 
not  broken  by  the  insolvency  of  the  seller 
within  a  few  months  after  the  making  of 
the  contract  and  the  appointment  of  a 
receiver  for  its  assets,  especially  where,  prior 
to  the  judicial  declaration  of  the  seller's  in- 
solvency, the  buyer  had  obtained  all  the 
benefit  which  could  accrue  to  it  under,  the 
contract.  Bowers  v.  Ocean  Accident  &  Guar- 
antee Corp.,  110  App.  Div.  691,  97  N.  ,T.  S.  485. 


48.     Packard  &  Field  v.  Byrd  [S.  C]  Bl  S. 

E.  678.  The  sale  at  one  time  of  different 
articles  at  different  prices  creates  a  several 
contract  as  to  each  article,  unless  acceptance 
of  the  whole  is  made  necessary  by  the  na- 
ture of  the  property  or  agreement  of  parties. 
Slayden-Kirksey  Woolen  Mills  Co.  v.  Spring. 
116  111.  App.  27.  A  simultaneous  purchase 
of  different  chattels  at  different  prices  con- 
stitutes a  several  contract  as  to  each  chattel, 
unless  impracticable  from  the  nature  of, 
the  subject-matter  or  unless  the  parties  have 
agreed  to  the  contrary.  Id.  Where  pend- 
ing sale  of  machine  bolts  the  seller  offered 
to  sell  also  some  carriage  bolts,  and,  after 
negotiating  for  a  while,  the  buyer  bought 
the  machine  bolts  and  offered  to  buy  the 
carriage  bolts,  which  offer  was  accepted 
conditionally,  held  transactions  were  several. 
Kelley,  Maus   &   Co.   v.   Sibley    [C.  .C.  A.]    137 

F.  586.  A  contract  for  a  set  of  books  to  be 
delivered  one  volume  at  a  time  and  to  pay 
at  a  certain  rate  per  volume  on  delivery  is  an 
entire  contract,  though  performance  is  sev- 
eral. Barrie  v.  Jerome,  112  111.  App.  329. 
Where  plaintiffs  sold  defendants  an  assort- 
ment of  toilet  articles  and  a  counter  show- 
case, the  contract  was  an  entire  one.  Walter 
Pratt  &  Co.  V.  Frasier  &  Co.  [S.  C]  51  S.  B. 
983.  Where  a  contract  for  the  sale  and  re- 
moval by  the  buyer  of  five  buildings  bound 
the  buyer  to  complete  the  removal  within  15 
days,  and  to  start  within  24  hours'  notice, 
a  notice  given  the  buyer  to  take  possession 
of  and  remove  three  buildings  was  ineffec- 
tive. Lippman  v.  Hauben,  94  N.  T.  S.  520. 
Where  one  buys  goods  by  items  separately 
listed,  each  item  being  Ifcught  by  sample 
and  warranty,  the  contract  is  severable. 
Perfumes  itemized  and  each  perfume  bought 
on  its  own  sample  and  warranty.  S.  M. 
Duffle  &  Co.  v.  Walter  Pratt  &  Co.  [Ark.] 
88  S.  W.  842.  The  fact  that  a  contract  guar- 
antees a  profit  on  all  the  goods  sold  does 
not  render  an  otherwise  severable  contract  an 
entire  contrast.  Contract  for  itemized  bill 
of  perfumes  guaranteed  a  profit  of  33% 
on   entire  order.     Id. 

49.     See  4  C.  L.   1326. 

60.  An  Interest  In  the  capital  stock  of  a 
corporation  constitutes  a  property  right 
which  may  be  transferred  and  affords  a 
consideration  for  a  contract  of  sale,  although 
no  certificates  have  been  delivered.  McGue 
V.  Rommel  [Cal.]  83  P.  1000.  Electricity  is 
personal  property.  Civ.  Code  §§  654,  655,  663, 
construed.'  Terrace  Water  Co.  v.  San  An- 
tonio Light  &  Power  Co.  [Cal.  App.]  82  P. 
562. 
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The  Tcind  and' quality,  the  identity,  the  titl'e,^^  and  the  quantity^*  of  property 
purchased  depends  upon  the  terms  of  the  contract.  Only  those  things' will  he  con- 
sidered appurtenances  and  necessaries  to  a  ship  which  are  really  necessary  to  it  m 
can-ying  on  its  accepted  business,  and  there  is.  no  implied  warranty  that  duplicates 
shall  be  furnished.^''  One  buying  a  specific  collected  mass  of  articles,  the  questions 
of  quantity  and  quality  axe  immaterial.""  There  being  a  dispute  as  to  the  quantity 
and  kind  of  property  sold,  evidence  of  the  value  of  the  property  claimed  to  have  been 
purchased  and  of  the  price  paid  is  admissible,"  as  is  the  check  given  in  payment' 
and  the  receipt  given  therefor,  they  containing  recitals  defining  the  kind  and 
quantity  of  property  sold.°' 

Failure  of  title  only  constitutes  a  cause  of  action  where  there  is  an.  actual 
want  of  title  and  the  failure  to  have  title  is :  the  cause  of  a  loss.°* 

§  6.  Transition  of  title.^" — ^The  transition  of  title  in  order  to  determine  the 
locus  of  a  crime  as  in.  the  sale  of  inhibited  articles  is  largely  treated  elsewhere.*^ 

Meaning  and  effect,  of  contract."^ — The  time  when  title  passes  depends,  upon 
the  intention  of  the  parties,^^  and  this  intention  is  a  question  of  fact  for  the  jury'* 
to  be  gathered  from  the  terms,  and  purposes  of  the  contract,  the  nature,  condition, 
and  situation  of  the  property,  and  the  circumstances  surrounding  the  parties'  when 
made.'*    An  executed  contract  for  the  sale  of  a  chattel  vests. the  title  at  once,  but 


51,  McGue  V.  Rommel  [Cal.]  83  P.  1000. 
In  an  action  on  a  note  given  In  consideration 
of  a  transfer  of  an  interest  in  government 
concessions,  evidence  of  a  forfeiture  of  the 
concessions  by  the  government  long  after  the 
date  fixed  in  the  contract  for  the  transfer, 
and  long  after  a  tender  of  conveyance  by 
plaintiff  to  defendants,  did  not  show  a  par- 
tial   failure    of    consideration.     Id. 

53.  McGue   v.    Rommel    [Cal.]    83    P.    1000, 
6S.     The  following  contained  in  catalogues 

and  bills  for  books  sold  rendered  to  the 
purchasers  for  sale  at  retail,  "Copyrighted 
net  boolts  published  after  May  1,  1901,  and 
copyrighted  Action  published  after  Febru- 
ary 1,  1902,  are  sold  on  condition  that  prices 
be  maintained  as  provided  by  the  regulations 
of  the  American  Publishers'  Association," 
does  not  constitute  a  limitation  or  restric- 
tion of  the  title  to  the  books.  Scribner  v. 
Straus,  139  F.  193.  "Where  the  publishers  of  a 
copyrighted  book  printed  a  notice  on'  the 
page  following  the  fly  leaf  that  the  price 
of  the  book  at  retail  was  $1  net,  and  that 
no  dealer  was  licensed  to  sell  it  at  a  less 
price,  and  the  sale  at  a  less  price  "would  be 
treated  as  an  infringement  of  the  copy- 
right, such  notice  did  not  purport  to  reserve 
to  the  publisher  any  interest  in  the  book  or 
any  right  to  control  it  or  the  action  of  its 
owner  in  the  use  and  disposition  thereof, 
and  was  insufficient  to  constitute  a  license 
agreement  or  contract  restricting  or  modify- 
ing the  absolute  title  acquired  by  purchasers. 
Bobbs-Merrill  Co.  v.  Straus,  139  F.  155. 

54.  Evidence  held  sufBcient  to  support  a 
finding  that  a  model  typewriter  w^as  included 
in  an  auction  sale  of  unassembled  parts  of 
typewriters.  Scharndorf  v.  Alten,  96  N. 
T.  S.  452.  Evidence  by  plaintiff's  agent  that 
an  order  for  6,000  butter  boxes  was  correctly 
read  and  delivered  to,,  and  signed  and  re- 
turned by,  defendant's  agent,  and  opposing 
testimony  by  the  latter  that  lie  did  not  read 
It  and   that  it   was   read  to  him   2,000   boxes. 


together  with  wavering  testimony  of  an- 
other, that  it  was  read  fl.OOO  boxes,  held 
insufficient  to  vary  the  written  order.  Lenz 
V.   Spencer,  28  Pa.   Super.  Ct.   31. 

55.  Gazzam  v.  Moe  [Wash.]  82  P.  912. 
Bill  of  sale  of  a  ship,  reading;  "The  wiole 
of  the  said  screw  steamer  or  vessel,  to- 
gether with  the  whole  of  the  masts,  sails, 
boats,  anchors,  cables,  tackle  and  all  other 
necessaries  thereunto  appertaining  and  be- 
longing, •  •  •  to  have  and  to  hold  the 
said  screw  steamer  •  •  «  and  appur- 
tances  thereunto  belonging,"  etc.,  held  not, 
to  include  an  old  crank  shaft  removed  from 
the  boat  and  replaced  by  another  and  a 
rudder  made  before  the  sale  from  a  measure- 
ment of  the  rudder  on  the  boat  but  not. 
placed  therein.     Id. 

56.  Pile  of  lumber.  Patch  v.  Smith,  105 
App.  Div.  208,  94  N.  Y.  S.  692.  Evidence  held 
sufficient  to  show  that  lumber  was  so  bought. 
Id. 

57.  58.  Dimmack  v.  Wheeling  Traction  Co. 
[W.  Va.]    52  S.  E.  101. 

59.     Fir.'st  Nat.   Bank   v.    Columbus   Sav.   & 
2  Ohio  N.  P.   (N.  S.)   525. 
See  4  C.  L.  1327. 
See  Intoxicating  Liquors,  SCI*   165, 


T.  Co 

60. 

61. 
etc. 

62. 

63. 


See   4   C.   L.   1327. 

O'Keefe  v.  Leistikow  [N.  D.]  104  N. 
W.  515;  Hamilton  v.  Jos.  Schlitz  Brewing  Co" 
[Iowa]  105  N.  W.  438;  St.  Anthony  &  D 
Elevator  Co.  v.  Cass  County,  [N.  D.l  106  N 
W.   41. 

64.  Jones  v.  Minnesota  &  M.  R,  Co 
[Minn.]  106  N.  W.  1048;  Hamilton  v.  Jos. 
Schlitz    Brewing   Co.    [Iowa]    105    N.    W.    438. 

65.  Where  property  was  delivered  to  conr 
tractor  to  put  in  premises  of  a  third  person 
held  to  show  intent  to  pass  title  to  suchi 
third  person,  for  any  Hen  on  or  ownership  ofv 
the  chattels  in  the  seller  would  be  an- 
tagonistic to  the  main  purpose.  Milicie 
V.     Pearson,     110    App.     Div.     770      97     N     T 
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an  executory  contract  always  leaves  something  to  be  done  before  the  title  to  the 
property  will  vest  in  the  purchaser.*'  When,  however,  the  act  is  performed,  the 
sale  is  complete  and  the  title  to  the  property  passes. °'  Where  there  is  an  agree- 
ment to  sell  and  to  buy  a  -specified  article,  the  title  passes  to  the  purchaser  at  once, 
unless  the  terms  of  the  contract  indicate  an  intention  to  have  it  otherwise."  Wh^re 
it  would  be  illegal,  title  will  not  be  deemed  to  have  passed.'"  That  the  sale  is 
fraudulecft  will  not  prevent  the  passage  of  title."  In  a  purchase  of  property  with 
an  option  to  return  it  within  a  certain  time,  title  passes  subject  to  the  right  to 
return,'^  and  if  this  right  is  not  exercised  at  the  time  named,  the  sale  is  complete 
and  a  promise  to  pay  the  purchase  price  becomes  absolute.''^  The  words  "this 
day  sold"  mean  a.  present  sale.'"  In  a  sale  by  description  title  passes  to  the 
purchaser  on  delivery,''*  but  in  a  sale  by  sample  it  seems  that  title  does  not  pass 
until  there  has  been  an  opportunity  for  inspection.'"*    A  bill  of  sale  is  not  necessary 


S.  431.  Where  books  loaned  'were  to  be  paid 
for  out  of  a  fund  created  by  the  royalties 
of  a  book  to  be  published,  which  book  was 
never  completed,  no  title  passed.  Gilbert 
Book  Co.  V.  Sheridan,  114  Mo.  App.  332, 
89  S.  "W.  555.  Where  testaitor  in  his  lifetime 
agreed  to  deliver  farm  produce  to  defendant 
when  It  was  ready  for  market,  and  latter 
was  to  reimburse  himself  from  proceeds  for 
advances  made  on  the  strength  of  the  agree- 
ment, held  that  title  remained  in  testator, 
and  where,  after  his  death,  his  executrix 
delivered  tlie  produce  to  defendant  without 
knowledge  of  the  agreemerit,  defendant  ac- 
quired no  rights  therein  as  against  the  es- 
tate, and  the  executrix  could  recover  the, 
amounts  withheld  by  him  on  account  of  ad-; 
vanoes.  Schermerhorn  v.  Gardenier,  46  Misc. 
280,  94  N.  T.  S.  253.  Contract  for  the  sale 
and  Installing  of  machinery,  payment  to  be 
made  in  three  instalments,  one  on  delivery, 
another  when  machinery  was  Installed,  and 
the  final  payment  on  completion  of  test,  the 
buyer  to  keep  the  machinery  insured  for  the 
seller's  benefit,  held  on  delivery  of  ma- 
chinery and  payment  of  first  instalment 
there  was  a  completed  sale.  William  R. 
Trigg  Co.  V.  Bucyrus  Co.  [Va.]  51  S.,  B. 
174.  A  buyer  of  cattle  under  contract  bind- 
ing him  to  pay  only  for  such  as  were  de- 
livered to  him  at  the  place  of  delivery,  held 
he  was  the  owner  of  all  the  cattle  that  were 
transported  to  the  place  of  delivery  except 
such  as  might  die  en  route.  International 
&  G.  N.  R.  Co.  V.  Jones  [Tex.  Civ.  App.]  91 
S.  W.  611.  An  oral  sale  of  personal  prop- 
erty w^ithout  actual  or  constructive  delivery 
or  payment  of  any  part  of  the  price,,  and 
without  any  special  agreement  as  to  Imme- 
diate delivery  or  change  of  title,  is  not  a 
completed  sale  and  title  does  not  pass  to  the 
purchaser.  St.  Anthony  &  D.  Elevator  Co. 
v.  Cass  County  [N.  D.]  106  N.  W.  41. 

66.  Conard  v.  Pennsylvania  R.  Co.  [Pa.] 
63  A.  424;  Hardwick  v.  American  Can  Co. 
[Tenn.]  88  S.  W.  797.  As  between  buyer  and 
seller  the  buyer's  title  to  shares  of  corporate 
stock  attaches  the  moment  the  contract  of 
sale  Is  fully  consummated  between  them. 
Westminster  Nat.  Bank  v.  'New  England 
Electrical  W^orks  [N.  H.]  62  A.  971.  Present 
sale;  delivery  to  buyer  at  place  designated; 
title  passes.  Tick  Sung  v.  Herman  [Cal. 
App.]  -83  P.  10&9.     Weighing  by  vendor,  title 


held  not  to  pass.  Gibson  v.  Ray  [Ky.]  89 
S.  W.  474.  A  sale  of  corporate  stock  to  be 
paid  for  out  of  dividends  and  earnings  and 
from  other  sources  at  the  option  of  the 
buyer  held  a  valid  sale  vesting  good  title  in 
vthe  purchaser.  White  v.  C.  &  G.  Cooper  Co., 
7  Ohio  C.  C.  (N.  S.)  114.  Seller  is  not  liable 
for  damage  occurring  after  Inspection. 
Jones  V.  Bloomgarden  [Mich.]  12  Det.  Leg. 
N.  1019,  106  N.  W.  891.  As  to  what  con- 
tracts are  executory  see  ante,  §  1,  Definitions 
and  distinctions,  and  infra,  the  -next  three 
subdivisions   of  this   section. 

67.  Conard  V.  Pennsylvania  R.  Co.  [Pa.] 
63  A.   424. 

68.  Julius  Kessler  &  Co.  v.  Velo  [Mich.] 
12  Det.  Leg.  N.  790,  106  N.  W.   73. 

69.  Under  Code  1892,  5  850,  expressly  for- 
bidding the  payment  of  subscriptions  to 
corporate  stock  with  notes,  held  where  a 
note  was  given  for  a  subscription  to  corpo- 
rate stock  and  the  stock  was  held  by  the 
corporation  as  security  for  the  note,  no  title 
to  the  stock  passed  to  the  subscriber  and 
he  was  not  entitled  to  possession  of  a  stock 
dividend.  Headley  Lumber  Co.  v.  Cranford 
[Miss.]    38    So.    548. 

70.  McGuire    v.    Bradley,    118    111.    App.    59. 

71.  Guss  v.  Nelson,  26  S.  Ct.  260. 

7a.  Guss  V.  Nelson,  26  S.  Ct.  260.  Con- 
tract for  the  transfer  of  corporate  stock  for 
a  part  payment  "to  be  considered  an  option" 
construed  and  held  to  confer  an  option  to 
return    and    not    an    option    to    purchase.     Id. 

731  Tick  Sung  v.  Herman  [Cal.  App.]  83 
P.   1089. 

74.  Gardiner  v.  McDonogh,  147  Cal.  313, 
81  P.  '964. 

NOTE:  In  a  sale  by  description  title 
passes,  In  the  absence  of  other,  stipulation, 
immediately  upon  the  completion  of  the  con- 
tract. Wade  V.  MofEett,  21  lU.  110,  74  Am. 
Deo.  79;  Wing  v.  Clark,  24  Me,  366;  Cleveland 
V.  Williams,  29  Tex.  204,  94  Am.  Dec.  274; 
Rail  V.  'Little  Palls  Lumber  Co.,  47  Minn. 
422,  60  N.  W.  471.  In  a  s^le  where  the  quality 
of  goods  is  expressly  or  impliedly  warrant- 
ed, title  does  not  pass,  however,  until  ac- 
ceptance by  the  vendee.  Bach  v.  Levy,  101 
N.  T.  511,  5  N.  E.  345;  Aultman  v.  Clifford. 
65  Minn.  159,  56  N.  W.  593. — From  4  Mich. 
L.   R.    81. 

75.  Gardiner  v.  MoDonogh,  147  Cal.  S13, 
81  P.  964. 
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to  transfer  title  where  possession  is  taken  by  the  vendee  at  the  time  of  the  purchase 
and  by  him  retained.'" 

Separation  and  designation  of  the  goodsJ''— In  the  absence  of  evidence  show- 
ing an  intent  to  the  contrary,  title  does  not  pass  where  there  is  no  selection  or 
identification  out  of  a  common  mass,"  though  a  seeming  exception  is  made  in  the 
case  of  a  sale  of  part  of  a  mass  of  grain  of  one  grade  and  quality."  As  soon, 
however,  as  the  purchaser  makes  a  selection  of  a  particular  part  of  the  property 
in  pursuance  of  his  contract,  and  his  act  is  approved  by  the  vendor,  the  sale  is 
complete  and  the  title  of  the  vendor  is  divested.*"  Measurement  and  weighing, 
when  necessary  to  determine  the  purchase  price,  is  frequently  deemed  a  condition 
precedent  to  the  piassage  of  title. *^ 

Payment.^^ — In  the  absence  of  an  unwaived  condition  to  the  contrary,*^  pay- 
ment is  not  essential  to  the  passage  of  title  in  any  sale**  other  than  one  for  cash.** 

Delivery  and  acceptance.^" — While  delivery  is  often  important  as  bearing  on 
the  question  of  intent,*'  many  cases  hold  that,  unless  made  a  condition  precedent 
by  the  contract,**  as  between  the  parties*'  neither  actual'"  nor  "constructive"'^  de- 
livery is  essential,  and  symbolical  delivery  certainly  suffices,'^  complete  manual 
tradition  being  unnecessary;'^  but  in  the  absence  of  either  actual  or  symbolical 
delivery,  it  would  seem  essential  that  there  be  a  "constructive"  delivery.  That  is 
to  say  such  an  intention  to  complete  the  buyer's  title  that  the  seller's  subsequent 
possession  if  any  is  regarded  by  them  as  merely  that  of  a  bailee  or  Lienor.  The 
contract  providing  for  delivery  f.  o.  b.  point  of  shipment,  title  passes  on  goods 
being  loaded  on  cars.'*    In  the  absence  of  any  stipulation  or  agreement  as  to  the 


76.  Klinger  v.  Joseph  Sohlltz  Brewing  Co., 
115   in.   App.   358. 

77.  See    4    C.    L.    1327. 

78.  Conard  v.  Pennsylvania  R.  Co.  [Pa.] 
63  A.  424.  Sale  of  mortg-aged  cattle  held  not 
to  pass  title,  there  being  no  separation  from 
the  herd  of  which  they  were  part.  Martin 
Bros.   &   Co.   V.   Lesan    [Iowa]    105  N.  W.   996. 

79.  If  the  parties  so  intend.  O'Keefe  v. 
Leistikow  [N.  D.]  104  N.  W.  515;  St.  Anthony 
&  D.  Elevator  Co.  y.  Cass  County  [N.  D.]  106 
N.   W.   41. 

80.  Conard  V.  Pennsylvania  R.  Co.  [Pa.] 
63    A.    424. 

81.  Where  a  contract  for  the  sale  of  a 
crop  of  tobacco  in  the  barn  of  the  seller 
fixed  the  price  per  pound  and  the  time  for 
delivery,  held  title  did  not  pass,  the  number 
of  pounds  not  being  ascertained.  Tingle  v. 
Kelly   [Ky.]    92  S.  W.  303. 

82.  See    4    C.    L.    1328. 

83.  Commonwealth  V.  Adair  [Ky.]  89  S. 
W.  1130. 

84.  Baker  v.  McDonald  [Neb.]  104  N.  W. 
923;  Ettierfv.  Drum,  32  Mont.  311,  80  P.  369; 
Commonwealth  v.  Adair  [Ky.]   89  S.  W.  1130. 

85.  See  4  C.  L.  1328,  n.  53. 
se.     See  4  C.  L.  1328. 

87.  Hamilton  v.  Jos.  Schlitz  Brewing  Co. 
[Iowa]   105  N.  W.  438. 

88.  Commonwealth  v.  Adair  [Ky.]  89  S. 
W.  I'.ID.  Where  the  bill  of  lading  of  goods 
shipped  provided  for  delivery  "at  ship's 
tackle,"  held  a  similar  provision  in  the  con- 
tract of  sale  of  such  goods  while  in  transit 
did  not  constitute  a  condition  precedent  to 
the  passage  of  title.  Sweeney  v.  Prank  Wa- 
terhouse   &  Co.    [Wash.]    81   P.   1005. 

88.     Delivery  as   essential   to   pass   title   as 


to    third    persons,    see    Fraudulent    Convey- 
ances, 5  C.  L.  1556. 

90.  Bttien  v.  Drum,  32  Mont.  311,  80  P. 
369;  Baker  v.  McDonald  [Neb.]  104  N.  W.  923. 
Actual  delivery.  Julius  Kessler  &  Co.  v. 
Veio  [Mich.]  12  Det.  D§g.  N.  790,  106  N.  W. 
73;  Hamilton  v.  Jos.  Schlitz  Brewing  Co. 
[Iowa]  105  N.  W.  438.  The  fact  that  the 
seller  retains  the  property  under  his  control 
is  not  inconsistent  with  the  transfer  of  title. 
Id.  Where  property  was  described  and 
separated,  a  price  agreed  upon  and  a  ware- 
holise  receipt,  reciting  that  the  buyer  as- 
sumed the  risk  of  loss,  given  the  buyer, 
held  there  was  a  completed  sale,  though 
goods  were  in  the  seller's  warehouse.  Julius 
Kessler  &  Co.  v.  Manhein,  114  La.  619,  38  So. 
473.  Under  Civ.  Code  §  1140,  title  passes  as 
between  the  parties  to  the  sale,  though  there 
is  no  immediate  delivery  where  there  is 
proper  identiaoation.  Gardiner  v.  McDonogh, 
147  Cal.  313,  81  P.  964.  Where  a  holder  of  ma- 
tured stock  in  a  building  and  loan  associa- 
tion agreed  to  sell  it  to  the  association,  the 
price  to  be  paid  in  instalments,  held  reten- 
tion of  the  stock  by  the  seller  while  evi- 
dentiary of  ownership  in  him  was  not  in- 
consistent with  the  existence  of  a  consum- 
mated sale  to  the  association.  Rogers  v. 
Ogden  Bldg.    &  Sav.  Ass'n    [Utah]    83   P.    754. 

91.  Hamilton  v.  Jos.  Schlitz  Brewing  Co. 
[Iowa]    105  N.  W.  438. 

92.  Delivery  of  warehouse  receipts  is 
sufficient.  So  held  as  to  sale  of  whisky  to 
be  reduced  to  "95  proof."  Julius  Kessler  & 
Co.  v.  Veio  [Mich.]  12  Det.  Leg.  N.  790  106 
N.   W.    73. 

93.  See  ante,  cases  holding  actual  delivery 
to    be    unnecessary. 
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place  of  delivery,""  the  sale  is  complete  upon  delivery  to  a  common  carrier  for 
transportation  to  the  buyer."'    The  effect  of  a  bill  of  lading  issued  by  a  carrier  on 
the  title  to  the  property  as  between  the  consignor  and  consignee  is  a  question  of 
fact  depending  not  only  on  the  terms  of  the  paper  itself  but  on  the  intention  of 
the  parties  as  expressed  by  their  dealings  with  each  other.''     The  fact  that  when 
shipping  the  goods  the  seller  takes  the  bill  of  lading  in  his  own  name  as  consignee/' 
or  forwards  the  bill  of  lading  with  draft  on  the  buyer  attached  to  a  bank  for  col- 
lection before  delivering  possession  to  the  biiyer,""  is  prima  facie  evidence  that 
title  has  not  passed.     As  already  stated,  however,  the  question,  in  its  last  analysis, 
is  one  of  intention,  and  this  prima  facie  conclusion  may  be  rebutted  by  proof  that 
in  so  doing  the  seller  acted  as  agent  for  the  buyer  and  did  not  intend  to  retain 
control  of  the  property,  and  it  is  for  the  jury  to  determine  as  a  question  of  fact 
what  the  real  intention  was.^     The  bill  of  lading  being  forwarded  with  draft  at- 
tached, the  buyer  obtains  no  right  to  possession  by  tender  of  less  than  the  amount 
called  for  by  the  draft,  even  though  such  amount  is  in  excess  of  the  contract  price,^ 
and  if  the  goods  are  destroyed  before  payment,  th6  buyer  cannot,  by  afterwards 
paying  the  draft  and  taking  the  bill  of  lading,  obtain  a  title  which  will  relate  back 
so  as  to  authorize  him  to  sue  for  the  destruction  of  the  goods.^    A  sale  of  the  bill 
of  lading  with  draft  attached  will  pass  title  to  the  goods  represented  thereby.* 
The  place  of  delivery  is  often  of  importance  in  determining  the  intent  of  the  parties 
and  when  disputed  raises  a  question  for  the  Jury.'     Cases  dealing  with  the  suf- 
ficiency of  delivery  to  pass  title  are  shown  in  the  notes.' 


94.  Buyer  Is  liable  for  amount  loaded  as 
dlsting-uished  from  amount  received  at  des- 
tination; refusing  to  pay  for  the  same  is 
a  breach  of  the  contract.  Murphv  v.  Sagola 
L,umber  Co.,  125  -Wis.   363,  103  N.  W.  1113. 

95.  Where  goods  are  sold,  the  seller  to 
have  the  privilege  of  returning  all  goods 
not  resold  by  him,  he  is  liable  for  goods  lost 
by  a  common  carrier  on  returning  them, 
he  having  selected  the  carrier  in  the  per- 
formance of  his  agreement  to  make  delivery 
to  the  consignee.  Conn  v.  Reed,  Dawson  & 
Co.  [N.  J.  Law]   62  A.   271. 

96.  Burns  v.  Goddard  [S.  C]  51  S.  E.  915. 
Where  a  firm  employed  complainant  to  pur- 
chase goods  for  it  in  England,  complainant 
agreeing  to  repay  freight,  insurance,  and 
other  charges  for  a  specified  commission. 
held,  as  against  a  retiring  partner,  title  to 
the  goods  passed  to  defendant  firm  on  de- 
livery of  the  goods  to  a  common  carrier  for 
transportation  to  such  firm.  Easton  v. 
George  Wostenholm  &  Son  [C.  C.  A.]  137 
F.  524.  A  written  order  for  goods  sent  C. 
O.  D.  constitutes  a  sale  at  the  point  of 
shipment  and  not  of  destination.  Keller  v. 
State  [Tex.  Cr.  App.]  13  Tex.  Ct.  Hep.  264, 
87  S.  W.  669;  Golightly  v.  State  [Tex.  Cr. 
App.]  90  S.  W.  26.  Vendee  is  in  duty  bound 
to  pay  whether  he  receives  and  accepts 
goods  or  not,  or  whether  he  intended  to  or 
not.  Id.  In  case  of  loss  of  goods  or  failure 
to  deliver,  the  consignee  has  remedy  against 
the  express  company.  Id.  If  goods  were 
such  as  the  contract  called  for  when  shipped 
and  were  shipped  in  good  condition,  the  sell- 
er is  not  liable  for  any  damage  subsequently 
occurring.  Jones  v.  Bloomgarden  IMich.] 
12  Det.  Leg.  N.  1019,   106  N.  W.  891. 


97.  Greenwood  Grocery  Co.  v.  Canadian 
County  Mill  &  Elevator  Co.  [S.  C]  52  S.  B. 
191. 

98.  Hamilton  v.  Jos.  Schlitz  Brewing  Co. 
[Iowa]  105  N.  W.  438;  American  Nat.  Bank 
V.  Lee  [Ga.]   53  3.  B.   268. 

99.  Vaughn  v.  New  York,  etc.,  R.  Co.  [R. 
I.]  61  A.  695;  Greenwood  Grocery  Co.  v. 
Canadian  County  Mill  &  Elevator  Co.  [S.  C] 
52    S.    B.    191. 

1.  Benjamin  on  Sales,  p.  333;  Hamilton 
V.  Jos  Schlitz  Brewing  Co.  [Iowa]  105  N. 
W.  438.  Where  goods  were  shipped  with 
bill  of  lading  and  drafts  attached  and  were 
wrongfully  taken  by  the  consignee  without 
taking  up  the  drafts,  held  railroad  company 
having  purchased  claims  of  shippers  had 
title  to  the  property.  Erie  R.  Co.  v.  Dial 
[C.    C.   A.]    140    P.    689. 

2.  Greenwood  Grocery  Co.  v.  Canadian 
County  Mill  &  Elevator  Co.  [S.  C]  52  S.  B. 
191. 

3.  Vaughn  V.  New  York,  etc..  R.  Co.  [R. 
I.]  61  A.   695. 

4.  So  held  where  goods  were  shipped  to 
the  order  of  the  consignor  and  he  subse- 
quently sold  the  bill  of  lading  with  draft 
on  the  original  "purchaser"  to  a  third  person. 
American  Nat.  Bank  v.  Lee  [Ga.]  53  S.  E. 
268. 

5.  Burns  v.   Goddard   [S.  C]   51  S.  E.   915. 

6.  Where  coffee  was  sold  but  left  with 
the  seller  to  roast  and  the  seller  set  tlie 
amount  sold  aside  in  separate  piles  and 
placed  the  buyer's  name  and  address  on  each 
pile,  held  delivery  was  good  as  against  an 
execution  creditor.  Biggs  v.  Bair  [Pa,]  62 
A.    1086. 
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Eow  proved.'' — A  ,bill  of  sale  ma,y  constitute  tpri-ma  fafiie  evidence  oeE  awner- 

Bevesting  of  title.^ — After  .goods  have  been  received  and  aeeq)ted  a  stibseqnent 

,retnrn  of  them  is  no  defense  to  an  action  for  the  purchase  price." 

§  7.    Deliv&ry  and  acceptance  under  the  terms  of  the  contract.   A.  Construction 

tav/d  operation  of  conirfict.  Necessity,  time,  place, ^amount,, etc. ^^ — ^Unless  delivery 
according  to  terms  be  -waived/^  it  is  inefEeotual  unless  it  corresponds  to  the  terms 

, of  the  contract  respecting  place,^'  amount,^*  and  time,  when. of  the  essence  of  the 
contract  ;^°  but  no  time  being  specified^*  or  delivery  being  required  "immediately"^^ 

,or  "about"  a  specified  date^'  or  on  a  specified  date  "or  as  soon  as  possible',"^"  a 
reasonable  time  is  implied.    What  is  a  reasonable  time  is  a  mixed  question  of  law 

I  and  'fact^"  and  except  .where  the  facts  are  few,  simple  land  undisputed  and  where 
only  one  inference  can  be  drawn,  or  except  where  the  time  is  so  short  or  so  long 
that  the  court  can  declare  it  reasonable  or  unreasonable  it  should  be  left  to  the 

jury.""^  Parol  evidence  of  the  facts  and  circumstances  attending  the  sale  are  ad- 
missible to  determine  what  is  a  reasonable  time.'^  No  time  for  delivery  being 
fixed  and  a  shipment  not  being  in  accord  with  the  contract  a  redelivery  may  be 


T.     See  2  C.  L.  1539. 

'8.  Where  record  proof  that  a  bill  of  sale 
executed  by  a  corporation  was  authorized 
was  excluded  on  objection,  It  was  sufBcient- 
.ly  proved  by  proof  of  its  due  execution  to  be 
admissible  in  evidence,  and,  together  with 
proof  of  payment  of  the  consideration  for 
the  property  and  its  delivery  by  those  hav- 
ing- the  management  of  the  corporation's 
affairs,  establishes  the  purchaser's  title 
prima  facie.  Lingle  v.  Dalzell  [Mich.]  1-2 
Det.  Leg.  N.  465,  104  N.  W.  665. 

9.  See    4    C.   L.    1330. 

10.  .Return     of     2-!3     of     order,      lienz     v. 
-  Spencer,   28   Pa.   Super.   Ct.   31. 

11.  See  4  C.  Li.  1330.  Pelivery  to  pass 
title,  see  ante,  §  6. 

,12.  Where  cotton  was  sold  to  be  delivered 
In  April,  May,  or  June  at  buyer's  option,  an 
order  given  by  the  buyer  to  sell  if  July  cotton 
reached  a  certain  price  operated  to  extend  the 
time  of  delivery  until  the  last  day  of  July. 
R.  T.  Wilson  &  Co.  v.  Levi  Cotton  Mills  [N. 
C]  52  &  B.  250. 

13.  Where  billposters  were  ordered  for 
.delivery  f.  o.  b.  New  Tork  and  they  were 
delivered  to  a  bill  posting  company  of  Broolc- 
lyn,  held  delivery  was  insufficient  In  tiije  ab- 
sence of  proof  of  authority  to  so  deliver. 
Saokett  &  W^ilhelms  Lithographing  &  Print- 
ing Co.  V.  Tilyou,  97  N.  T.  S.  749.  Contract 
considered  and  place  of  delivery  held  properly 
determined  by  the  trial  court.  American 
Bridge  Co.  v.  Duquesne  Steel  Foundry  Co., 
28  Pa.   Super.  Ct.  479. 

14.  Seller  should  deliver  all  he  promises 
to  deliver.  Young  v.  Guess  [La.]  38  So. 
975.  Where  a  contract  of  sale  binds  the  sell- 
er to  transfer  his  "rights,  title  and  Interest" 
in  a  corporation  which  has  issued  no  cer- 
,tifioate  of  stock  and  in  government  conces- 
rsions.  he  is  required  only  to  tender  a  deed 
or  assignment  transferring  and  conveying  all 
his  right,  title  and  interest  in  the  property 
in  question  and  he  need  not  tender  a  perfect 
legal  title  to  some  specific  undivided  part  of 
the  concession  ,for  certificates  of  sto'-k  in  the 
corporation.  McG-ue  v.  Rommel  it''!.]  83 
P.    1000. 


15.  Where  plaintiffs  unconditionally  ac- 
cepted a  special  order  for  ice  cans  requiring 
delivery  within  thirty  days,  and  plaintiffs 
knew  that  the  cans  were  for  a, special  use 
in  the  making  of  defendant's  product  and 
of  th«  Importance  to  defendant  of  prompt 
delivery  and  that  the  loss  would  follow  de- 
lay, the  time  of  performance  is'  a  condition 
precedent.  Wall  v.  St.  Joseph  Artesian  Ice 
&  Cold  Storage  Co.,  112  Mo.  App.  659,  87  S. 
W.  574.  Evidence  held  insufficient  to"  show 
a  failure  to  deliver  within  the  contract  time. 
Crusel  V.  Hermitage  Planting  &  Mfg.  Co., 
114  La.  ■9'20,   38  So.   648. 

16.  Alkman  v.  Wahnetah  Silk  Co.,  110 
App.  Div.  191,  96  N.  T.  S.  1067;  Long  v.  Abeles  & 
Co.  [Ark.]  91  S.  W.  29;'  McGlnnis  v.  Tl.  K. 
Johnson  Co.  [Neb.]  104  N.  W.  869.  W^here 
coal  was  ordered  in  December  for  winter  trade 
held  a  delivery, the  last  of  March  was  unrea- 
sonably delayed.  McGlnnis  v.  R.  K.  Johnson 
Co.  [Neb.]  104  N.  W.  869.  An  order  not  specify- 
ing time  of  delivery  or  intimating  need  of 
haste  if  filled  in  due  course  of  business  with- 
in a  reasonable  time  is  such  delivery  as  will 
bind  purchaser.  An  order  for  hoop-iron  given 
Feb.  21,  1903,  filled  by  delivery  to  railroad 
company  March  27,  1903,  and  received  April 
28,  1903.  Hardesty  v.  Pittsburg  Steel  Co. 
[Ky.]   89  S.  W.  260. 

IT.  Claus-Shear  Co.  y.  E.  Lee  Hardware 
House   [N.    C]    53    S.   E.    433. 

18.  Bell  V.  Hatfield  [Ky.]  89  S.  W.  544. 

19.  Williams   v.    Gridley,    96    N.    T.    S.    978. 

20.  Claus-Shear  Co.  v.  E.  Lee  Hardware 
House  [N.  C]  53  S.  E,  433. 

21.  Where  time  was  30  days  held  a  ques- 
tion for  the  jury.  Claus-Shear  Co.  v.  B.  Lee 
Hardware  House  [N.  C]  53  S.  B.  433.  Except 
where  there  are  circumstances  of  doubt  or 
dispute  as  to  the  terms  of  the  contract  or 
where  facts  are  testified  to  which,  if  believed 
by  the  jury,  might  excuse  the  delay  in  de- 
livery, the  question  of  whether  or  not  de- 
livery was  made  within  a  reasonable  time 
is  for  the  court.     Id. 

22.  Walter  Pratt  &  Co.  v.  -Frasier  &  Co. 
[S.   C]    51   S.   E.   983. 
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made.'*  The  determination  of  questions  arising  from  stipulatiotis  relating  to 
time  of  performance  rests  entirely  upon  the  intention  of  the  .parties  to  be  collected 
from  the lan^age  used  and  the  circumstances.^*  Where « the tcontr act  is, by  its  termct 
to  he  j)erformed  on  a  day  named,  both  parties  have  the  whole  of  the  business  day 
in  which  to  tender  performanGe.^"  The  intention  of  the  parties. as  to  the  place  of 
delivery  is  for  the  jury.'"'  In  the  absence  of  .fraud  or  of  provisions  to  the  con- 
trary, .the  determination  of  inspectors,. appointed  and  acting  under  the  terms  of  the 
contract,  as  to  the  quality  and  quantity  delivered,  is  conclusive.^'  Ordinarily, 
and  in  the  absence  of  an  agreement  to  the  contrary,  the  seller  is  under  no  obligation 
to  send  or  .carry  to  the  buyer  .the  goods  sold.  His  duty  is  fulfilled  by  so  placing 
them  at  the  disposal  of  the  buyer  that  they  can  .be  removed  by  him.''  In  the  ab- 
sence of  any  stipulation  or  .agreement  as  to  the  place  of  delivery,  delivery  to  a  com- 
mon carrier  for  transportation  to  the  buyer  is  delivery  to  the  latter,"'  but  if  the 
seller  is  named  as  consignee  and  does  not  deliver  the  bill  of  lading  to  the  buyer 
iheis  is  no  delivery.'" 

The  courts  will  take  judicial  notice  that  "f.  o.  b."  means  "free  on  board."" 
A  contract  of  sale  for  the. delivery  ,of  perishable  .goods  ,in  car  loads  f.  o.  b.  shipping 
point,  where  the  car  is  loaded  by  the  seller  and  not  by  the  common  carrier,  requires 
that  the  seller  shall  properly  load  and  deliver  the  car  in  good  condition  to  the  rail- 
road company.  There  the  responsibility  of  the  seller  ends;  but  if  he  should  fail  in 
any  .particular  in  properly  loading  the  car  and  delivering  it  to  the  railroad  com- 
pany in  proper  condition,  and  by  reason  of  such  failure  the  goods  are  injured  or 
destroyed  in  transit,  the  buyer  is  not  bound  to  receive  the  same,  nor  does  the  prop- 
erty in  the  goods  pass  to  him  until  the  obligatioii  of  the  shipper  is  discharged  with 
reasonable  care  and  diligence.'*  The  law  of  such  contracts  requires  that  the  seller 
1  shall  do  the  thing  which  is  ri^ht  and  reasonable  for  the  protection  of  perishable 
property  to  be  delivered  i.  o.  b.  at  shipping  point,  and  the  question  as  to  what  is  right 
and  reasonable  is  a  question  for  the  jury,  and  evidence  of  the  general  custom  of 


as.  Balrd  Bros.  v.  Walter  Pra;tt  &  Co. 
tind.  TO  89  S.  W.  648. 

24.  WaU  V.  St.  Joseph  Artesian  Ice  & 
Cold  Storage  Co..  112  Mo.  App.  609,  87  S.  W. 
674. 

as.  Brauer  v.  Macbeth  [C.  C.  A.]  138  F. 
977. 

26.  Burns  v.  Goddard  [S.  C]   51  S.  E.  916. 

27.  Strother  v.  McMullen  Lumber  Co.,  110 
Mo.  App.  552,  85  SI  W.  650.  Contract  held 
to  imply  conclusive  inspection.  Electric  Fire- 
proofing-  Co.'s  Case,  39  Ct.  CI.  307.  Where 
lumber  was  Inspected  at  the  contractor's 
plant  before  subjected  to  fireprooftng-  pro- 
cess and  after  passing  defendant's  Inspec 
tion  was  treated  by  the  process,  delivered 
and  accepted,  the  inspection  was  final  as 
to  quality  and  dimensions  and  precluded  a 
second  inspection.  Id.  Where  the  amount  to 
be  paid  is  to  be  determined  by  measurement 
of  the  property  to  be  made  by  the  parties 
a  measurement  which  Is  grossly  unfair,  as 
the  result  of  fraud  or  mistalte,  is  not  binding, 
;and  a  tender  based  thereon  does  not  entitle 

the  purchaser  to  possession.  Baker  v.  Mc- 
.Donald  [Neb.]  104  N.  W.  923.  See,  also,  post, 
§  9. 

2Sii  Am.  &  Eng.  -Bncy.  of  Law  [2d  Ed.] 
vol.  24,  p.  1068.  Williams  v.  Wilson  &  Mc-i 
Neal   CO;,    97    N.    T.    S.    731.     Court's    finding 


that  goods  were  not  delivered  though  de- 
manded does  not  show  that  the  seller  was 
under  any  obligation  to  deliver  them,  or  that 
he  violated  his  contract.     Id. 

29.  Burns  v.  Goddard  [S.  C]  51  S.  E.  915. 
The  contract  providing  that  the  goods  shall 
be  shipped  f.  o.  b.  at  a  certain  place  and 
addressed  to  the  buyers,  a  delivery  of  the 
goods  to  the  carrier  free  on  board  the  car 
at  the  place  designated,  addressed  to  the  buy- 
ers as  provided  for  in  the  contract,  with  no- 
tice of  shipment  to  them,  held  a  delivery  to 
the  buyers.  Kilmer  v.  Moneyweight  Scale 
Co.  [Ind.  App.]  76  N.  B.  271.  Where  seller  of 
coal  agreed  to  sell  and  furnish  the  buyer 
specified  quantities  of  coal  from  its  mines 
and  on  ears  at  its  mines  held  cars  of  coal 
which  were  loaded  by  the  seller  at  its  mines 
and  billed  to  the  purchaser  in  its  shipping 
orders  to  the  railroad  company,  but  whicli  the 
railroad  company  appropriated  to  its  own  use, 
were  to  be  considered,  as  between  the  parties 
to  the  contract,  as  having  been  delivered  to 
the  buyer.  Luhrig  Coal  Co.  v.  Jones  &  Adams 
Co.  [C.  C.  A.]  141  F.  617.  See  ante,  §  6, 
Transition   of  title. 

SO.  Sears,  Roebuck  &  Co.  v.  Martin 
[Ala.]    39    So.    722. 

81.  Kilmer  v.  Moneyweight  Scale  Co.  [Ind. 
App.]  76  N.  B.  271. 
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the  trade  in  handling  snch  perishable  property  is  competent  for  the  purpose  of 
showing  what  is  reasonably  necessary  under  such  circumstances.^^ 

All  questions  of  fact  are  for  the  jury,'*  the  general  rules  of  evidence  applying.^* 
(§7)     B.  Sufficiency  of  delivery;  actual,  symbolical.^^ — A  tender  of  the  neces- 
sary transfer  papers  should  be  made  to  the  buyer  personally.'^ 

(§  7)  C.  Acceptance;  necessity;  time;  what  is.^^ — The  seller  performing  his 
part  of  the  contract,  the  buyer  is  in  duty  bound  to  accept,"  but  the  contract  being 
entire,  failure  of  the  seller  to  ship  an  essential  article  authorizes  the  buyer  to  re- 
fuse to  accept  the  part  shipped.*"  Although  notice  of  readiness  to  receive  goods 
is  necessary  as  a  condition  precedent  to  the  right  of  the  buyer  to  demand  a  tender,  it 
is  not  a  condition  as  to  his  liability  ultimately  to  take  and  pay  for  the  chattels.** 
A  provision  in  the  contract  that  none  of  the  articles  should  be  returned  except  in 
exchange  for  the  other  articles  does  not  bar  the  purchaser  from  refusing  to  accept 
the  articles  because  not  conforming  to  description.*^  After  being  put  in  default  an 
offer  to  accept  is  too  late.*'  Any  intentional**  dealing  with  the  property  in  such  a 
manner  as  would  be  unlawful  if  it  were  the  property  of  another  constitutes  an  ac- 
ceptance of  the  goods,*°  the  question  being  frequently  one  for  the  jury.**  Ee- 
ceipt  and  use  of  article  sold  on  trial  does  not  constitute  an  acceptance.*^  An  at- 
tempted sale  of  the  salable  part  of  the  goods  while  awaiting  adjustment  of  claim 


32,  S3.  Fruit  Dispatch  Co.  V.  Sturgds,  7 
Oliio    C.    C.    (N.    S.)    445, 

34.  Evidence  being  conflicting'  question  ot 
"Whether  or  not  there  "was  a  delivery  accord- 
ing to  the  contract  held  "for  the  Jury.  Jones 
V.  Minnesota  &  M.  R.  Co.  [Minn.]  106  N.  W. 
1048.  As  to  "Whether  letter  by  alleged  '"buy- 
tr"  disavowing  "agent's  order  constituted  an 
implied  acknowledgment  that  goods  "wero 
delivered  according  to  contract  held  a  ques- 
tion for  the  jury.  Sackett  &  Wllhelms 
Lithographing  &  Printing  Co.  v.  Tilyou,  97  N. 
T.  S.  749. 

35.  Where  conflict  was  as  to  whether  de- 
livery of  peas  was  made  on  a  certain  date 
evidence  that  seller's  son  requested  permis- 
sion of  his  employer  to  be  excused  on  a  cer- 
tain date  to  help  his  father  held  harmless. 
Kiley  V.  Lee  Canning  Co.,   105  App.  Div.  633, 

93  N.  Y.  S.  986.  Where  conflict  was  as  to 
on  which  of  two  dates  delivery  was  made 
and  it  was  admitted  that  the  seller's  son 
made  the  delivery,  testimony  of  the  son's  em- 
ployer that  the  son  worked  for  him  on  one 
of  the  dates  and  not  on  the  other  held  com- 
petent.    Id. 

36.  See  4  C.  L.  1332. 

37.  Where  the  seller  tendered  the  neces- 
sary papers  of  transfer  at  the  buyer's  house 
and  failing  to  see  the  purchaser  personally 
put  the  papers  in  the  bank  and  notified  the 
purchaser,  held  tender  was  insufficient.  Tait 
V.  Mclnnes  [Cal.  App.]  84  P.  674. 

38.  See  4  C.  L.  1332. 

S9.  Where  contract  provides  that  delivery 
will  be  made  as  soon  as  possible  after  a  cer- 
tain date,  the  buyer  must  accept  If  the  con- 
dition   is    fulfilled.     Widman    v.    Straukamp, 

94  N.  Y.  S.  18.  Quality,  quantity,  and  price 
answering  terms  of  contract,  the  buyer 
must  accept.  Drucklleb  v.  Universal  Tobacco 
Co.,  106  App.  Div.  470,  94  N.  T.  S.  777. 

40.  Walter  Pratt  &  Co.  v.  Prasier  &  Co. 
[S.  C]  51  S.  E.  983.  Where  plaintiffs  sold 
defendants   an    assortment   of   toilet   articles 


and  a  counter  showcase,  the  contract  was 
an  entire  one  and  a  failure  to  redeliver  the 
showcase  excused  defendants  from  accepting 
the  goods.     Id. 

41.  Bell  V.  Hatfield  [Ky.]  89  S.  W.  644. 

42.  Puritan  Mfg.  Co.  v.  Westermlre  [Or.) 
84  P.  797. 

43.  Woodstock  Iron  Works  v.  Standard 
Pulley  Mfg.  Co.   [La.]   40  So.   236. 

44.  Where  a  vendor  refuses  to  accept  a 
return  of  defective  goods  and  a  vendee  in- 
advertently sells  part  of  such  goods  with  no 
intention  to  treat  them  as  his  own,  he  is 
liable  only  for  the  goods  sold.  Such  instruc- 
tion should  have  been  given.  Walter  Pratt 
&  Co.  V.  W.  C.  Morris  &  Co.,  27  Ky.  L.  K.  1035, 
87  S.  W.  783. 

45.  Kupfer  v.  Michigan  Clothing  Co. 
TMich.]  12  Det.  Leg.  N.  433,  104  N.  W.  582. 
Where  buyer  returned  goods  but  subsequent- 
ly retook  possession  held  an  acceptance.  Id. 
Examining  and  testing  ice  machine  for  two 
months  and  then  using  it  for  remainder  of 
season  held  to  constitute  an  acceptance. 
Callahan  v.  O'Rourke,  96  N.  Y.  S.  1010.  Where 
tobacco  was  imported  and  placed  in  a  bonded 
warehouse,  samples  were  delivered  and  the 
buyer,  received  and  retained,  without  ob- 
jection, for  two  months  a  part  of  the  tobacco 
and  warehouse  delivery  orders  for  the  bal- 
ance, held  to  show  an  acceptance.  Drucklieb 
V.  Universal  Tobacco  Co.,  106  App.  blv.  470, 
94  N.  T.  S.  777.  Continued  use  of  property 
purchased  is  evidence  of  acceptance.  Borden 
&  Selleck  Co.   v.    Fraser,    118   111.   App.    655. 

46.  So  held  where  evidence  was  conflict- 
ing. Jones  V.  Minnesota  &  M.  R.  Co.  [Minn  1 
106   N.    W.    1048. 

47.  Where  a  contract  to  manufacture  a 
boiler  for  a  tug  provided  that  it  should  be 
satisfactory  to  the  engineer,  the  fact  that 
the  boiler  was  received  by  him  and  put  in 
the  tug  does  not  necessarily  constitute  an 
acceptance.     The    Nimrod,    141    p.    215. 
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does  not  constitute  an  acceptance  of  all  the  goods.*'  TJnless  acceptance  of  the 
whole  is  made  necessary  by  the  nature  of  the  property  or  the  agreement  of  the 
parties,  the  buyer  may  accept  part  and  reject  part  of  a  several  contract.**  Kejec- 
tion  should  be  prompt  and  within  the  time  specified  in  the  contract.""  Notice  of 
refusal  to  accept  being  given  the  buyer  need  not  return  the  goods  f^  it  is  sufScient 
in  such  case  if  the  seller  be  given  an  opportunity  to  retake  possession/^  and  if  he 
fails  to  retake  possession  the  purchaser  may  dispose  of  them  at  the  best  price 
obtainable  and  interpose  in  an  action  for  the  contract  price  the  defense  of  the  seller's 
noncompliance  with  the  contract."* 

(§7)  D.  Excuses  for  and  ■waiver  of  breach.^* — In  order  that  failure  to  de- 
liver may  constitute  a  breach  of  the  contract  the  seller  must  be  in  duty  bound  to 
deliver.""  Delivery""  or  acceptance"^  will  be  excused  if  the  buyer  or  seller  has 
failed  to  perform  all  conditions  precedent.  So,  also,  delivery  under  the  terms  of 
the  contract  will  be  excused  if  prevented"'  or  rendered  futile""  by  the  acts  of  the 
buyer.  In  the  absence  of  agreement  for  credit  or  delay,  delivery  and  payment  are 
each  a  condition  of  the  other.""  Eefusal  to  accept  is  equivalent  to  .victual  produc- 
tion and  tender.'^    Where  one  part  of  a  severable  contract  is  breached,  it  will  not 


48.  Such  an  attempt  while  waiting'  ad- 
justment of  claim  that  shoes  were  not  equal 
to  sample  held  not  to  constitute  an  accept- 
ance of  the  entire  lot.  Woolfe  Bros.  Shoe  Co. 
V.  Bishop  [Kan.]  84  P.  133. 

49.  Slayden-Klrksey  Woolen  Mills  Co.  v. 
Spring,  116  111.  App.  27. 

50.  Contract  of  sale  providing'  that  the 
buyer  should  have  60  days  in  which  to  keep 
or  reject  the  property  the  rule  that  he  is 
bound  to  exercise  his  option  within  a  reason- 
able time  Is  inapplicable.  Allyn  v.  Burns 
[Ind.  App.]    76  N.   B.   636. 

51.  Where  machine  was  sold  on  trial 
mere  acquiescence  in  allo'wingr  it  to  remain 
on  premises  after  notice  of  refusal  to 
accept  held  not  to  constitute  an  acceptance. 
Allyn  V.  Burns  [Ind.  App.]  76  N.  E.  636. 

52.  If  articles  delivered  are  not  those  or- 
dered and  the  seller  Is  notified  thereof  and 
is  in  substance  also  notified  that  the  buyer 
refuses  to  accept  them  and  the  seller  has  an 
opportunity  to  retake  possession  there  can 
be  no  recovery  for  the  purchase  price.  Per- 
kins Windmill  Co.  v.  Kelly  [Mich.]  12  Det. 
Leg.  N.  533,  104  N.  W.   668. 

53.  So  held  where  seller  insisted  that  he 
had  fully  performed  the  contract.  Jones  v. 
Bloomgarden  [Mich.]  12  Det.  Leg.  N.  1019,  106 
N.  W.  891. 

54.  See  4  C.  L.  1333. 

65.  Where  the  seller  has  an  option  to 
refuse  to  continue  to  deliver,  an  exercise  of 
the  option  does  not  constitute  a  breach  of  the 
contract.  Over  v.  Byram  Foundry  Co.  [Ind. 
App.]    77   N.    B.    302. 

56.  Failure  to  pay  on  date  required  by 
terms  of  contract  held  to  autlforize  subse- 
quent refusal  to  deliver.  Bennett  v.  Taylor 
[Kan.]  84  P.  533.  Where  the  contract  pro- 
vides for  delivery  as  ordered  It  Is  Incumbent 
on  the  buyer  to  demand  delivery  as  a  con- 
dition to  putting  the  seller  in  default  for 
failure  to  deliver.  Smokeless  Fuel  Co.  v. 
W.  E.  Seaton  &  Sons  [Va.]  52  S.  E.  829. 
Where  a  party  agreed  to  give  notice  of  readi- 
ness to  receive  within  a  few  days  after  Sept. 
1,  and  he  never  gave  it,  held  he  had  rendered 


a  reasonable  tender  Impossible,  and  hence 
had  waived.  Bell  v.  Hatfield  [Ky.]  89  S.  W. 
544. 

57.  Where  plaintiff  contracted  for  one-half 
of  defendant's  tar,  its  failure  to  remove  the 
tar  or  send  cars  for  that  purpose  held  not 
a  default  in  the  absence  of  notice  from 
defendant  that  there  "was  tar  to  be  removed 
under  the  contract.  National  Coal  Tar  Co.  v. 
Maiden  &  Melrose  Gaslight  Co.  [Mass.]  75 
N.  E.  625.  Evidence  held  insufliclent  to  show 
performance  by  seller  of  condition  of  con- 
tract requiring  him  to  give  the  buyer  no- 
tice of  the  time  of  delivery.  B.  P.  Bonewell 
&   Co.  V.   Jacobson    [Iowa]    106   N.  W.   614. 

58.  Held  proper  to  allow  plaintiff  to  show 
that  defendant's  foreman  prevented  plaintiff's 
teamsters  from  delivering  brick.  McAvoy  & 
McMichael  v.  Com.  Title  Ins.  &  Trust  Co.,  27 
Pa,  Super.  Ct.  271. 

59.  Where  the  contract  called  for  the  de- 
livery of  cattle  at  a  certain  time  and  place 
and  the  buyer  absented  himself  from  the 
place  at  the  time  and  had  no  representative 
there,  the  seller  was  under  no  obliga- 
tion to  attempt  a  self-evident  futile  delivery. 
Bell  V.    Hatfield    [Ky.]    89   S.   W.  544. 

60.  Williams  v.  Wilson  &  McNeal  Co.,  97 
N.  T.  S.  731.  Where  a  seller  put  prices  on 
goods  and  the  buyer  ordered  them  from  time 
to  time  but  no  credit  was  extended,  there 
was  not  such  an  entire  contract  that  the 
seller  was  not  entitled  to  recover  for  the 
goods  first  sold  and  delivered  till  he  should 
have  delivered  goods  subsequently  ordered 
by  the  buyer.  Id.  Where  the  time  of  pay- 
ment is  not  fixed  by  the  contract  of  sale, 
the  law  presumes  a  cash  sale,  and,  while  title 
may  have  passed  to  the  buyer,  he  is  not 
entitled  to  possession  until  the  full  purchase 
price  has  been  paid  or  tendered.  Baker  v. 
McDonald  [Neb.]  104  N.  W.  923. 

et.  Levis  v.  Royal  Packing  &  Drying  Co. 
[Cal.  ^A-PP.]  81  P.  1086;  R.  T.  Wilson  &  Co. 
V.  Levi  Cotton  Mills  [N.  C]  52  S.  E.  250;  Bell 
V.  Hatfield  [Ky.]  89  S.  W.  644.  Where  the 
purchaser  rejects  part  of  the  goods  when 
tendered,   stating  that  he  does   not   care   tor 
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justify  the  disregard  by -the  other  party  of  the  entire  contract  and  suing  on  quantum 
meruit."^  Unless  provided  for  by  the  contract,  the  seller  has  no  right  to  impose 
additional  conditions  as  a  condition  precedent  to  deliver.°^  Whether  conditions 
precedent  have  been  performed  is  a  question  for  the  jury.«*  The  seller  agreeing 
to  a  postponement  of  the  time  of  delivery  there  is  no  breach  of  the  contract.*'  Ke- 
fusal  to  accept  cannot  be  based  on  an  imlawful  or  false  calculation:*" 

Failure  to  deliver  on  a  certain  date  may  be  excused  under  a  provision  in  the 
contract  that  it  is  subject  to  delays  or  nondelivery  for  any  reason  beyond  the  con- 
trol of  the  seller."  The  contract  binding  the  seller  to  use  every  possible  effort 
towards  completing  the  contract  but  providing  that  delivery  is  subject  to  strikes 
beyond  the  seller's  control  binds  the  seller  to  deliver  unless  there  is  a  strike  so  far 
beyond  its  control  as  to  render  performance  impossible.^^  Whether  such  a  strike 
exists  is  a  question  for  the  jury.*'  The  burden  is  on  the  seller  to  show  that  de- 
livery was  excused  under  strike  or  car-shortage  clauses.^" 

Waiver  is  a  question  of  intention^^  for  the  jury.'^  In  the  absence  of  prejudice, 
fiilence  on  the  part  of  the  seller  will  not  waive  a  breach  by  the  buyer.^'  As  a 
general  rule  acceptance  without  objection^*  or  based  upon  specific  •objeetione''' 
waives  all  objections  not  made.    There  is  a  conflict  as  to  whether  acceptance  of 


more,  further  tender  on  the  part  of  the  seller 
is  excused.  Kiley  v.  Lee  Canning  Co.,  105 
App.  Div.  633,  93  N.  T.  S.  986.  Contract  for 
the  sale  and  purchase  of  axles  and  springs 
requiring  purchaser  to  specify  styles  and 
sizes,  and  providing  that  a  refusal  to  accept 
on  the  part  of  the  buyer  shall  entitle  the 
seller  to  regard  the  articles  as  specified  or, 
at  his  option,  treat  the  same  as  a  laTrfuI  ten- 
der of  all  undelivered  goods,  held  to  merely 
dispense  with  the  necessity  of  a  tender  and 
not  to  render  an  election  by  the  seller  neces- 
sary. George  Delker  Co.  v.  Hess  Spring  & 
Axle  Co.  [C.  C.  A.]   138  P.  647. 

62.  Contract  for  lumber,  certain  Items 
speciHed,  certain  other  items  not,  latter  pro- 
visions breached;  did  not  justify  suing  for 
lumber  furnished  under  other  items  on  quan- 
tum meruit  in  disregard  of  contract  price. 
Magnolia  Compress  Co.  v.  Smith  [Ark.]  88 
S.  W.  563. 

63.  Held  to  have  no  right  to  demand  an 
indemnity  bond.  Smokeless  Fuel  Co.  v.  W. 
E.  Seaton  &  Sons    [Va.]   52  S.  B.  829. 

64.  As  to  whether  delivery  was  demanded. 
Smokeless  Fuel  Co.  v.  W.  B.  Seaton  &  Sons 
.[Va.]   62   S.  E.   829. 

65.  Wood  V.  Planters'  Oil  Mill  [Ark.]  90 
S.  W.  18.  Postponement  of  delivery  at  the 
buyer's  request,  until  further  notice  does  not 
start  the  running  of  the  statute  of  limita- 
tions. 'Woodstock  Iron  Works  v.  Standard 
Pulley  Mfg.  Co.   [La.]   40  So.   236. 

66.  Where  contract  called  for  500,000  ft. 
of  oak  logs,  the  fact  that  oak  rafts  which 
with  the  admixture  of  30%  of  poplar  logs  to 
make  them  float  measured  about  500,DOO  ft. 
in  gross,  but  only  378,000  ft.  of  actual  oak 
logs,  refusal  of  oak  logs  could  not  be  based 
on  having  received  contractual  amount. 
Walker  v.  Kirwan  [Ky.]  90  S.  W.  244. 

07.  Widman  v.  Straukamp,  94  N.  T.  S.  18. 
In  an  action  for  breach  of  contract  to  i?urnish 
■wheels,  an  answer  predicating  a  defense  on 
a  provision  making  "unavoidable  cause"  an 
eicuse  for  failure  to  perform  is  not  suflJcient 


to  bar  the  action,  where  It  alleges  that  the 
failure  was  caused  by  the  giving  way  of  the 
fouTidation  of  the  engine,  the  delay  of  plain- 
tiff In  giving  orders,  and  the  extraordinary 
demand  for  material  necessary  to  manu- 
facture the  wheels,  all  of  which  was  without 
fault  of  defendant,  and  that  defendant  in 
good  faith  complied  with  the  contraat,  ex- 
cept in  so  far  as  ft  was  prevented  from  doing 
so  by  such  unavoidable  causes.  Connersville 
Wagon  Co.  v.  McParlan  Carriage  Co.  [Ind.] 
76  N.  E.  294. 

68,  69,  70.  Smokeless  Fuel  Co.  v.  W.  E. 
Seaton  &  Sons  [Va.]  52  S.  B.  829. 

71.  Murmann  v.  Wissler  [Mo.  App.]  92  S. 
W.  355.  Settlement  of  suit  in  November  held 
not  to  bar  suit  for  refusal  to  accept  balance 
of  fruit  in  December.  Willson  v.  Gregory 
[Cal.  App.]  84  P.  356. 

72.  So  held  where  the  evidence  was  con- 
flicting. Jones  V.  Minnesota  &  M.  B.  Co. 
[Minn.]  106  N.  W.  1048. 

73.  Wood  V.  Planters'  Oil  Mill  [Ark.]  90 
S.  W.  18. 

74.  Where  defendant  at  no  time  during 
the  negotiations  with  reference  to  thB  sale 
of  tobacco  assumed  to  reject  the  same  abso- 
lutely, or  made  any  suggestion  that  more  to- 
bacco had  been  tendered  than  complied  with 
the  terms  of  the  contract,  or  more  than  de- 
fendant was  required  to  take,  it  was  estopped 
to  defend  an  action  for  the  price  on  the 
ground  that  the  tender  was  excessive.  Druck- 
lieb  V.  Universal  Tobacco  Co.,  106  App  Div. 
470,  94  N.  T.  S.  777. 

75.  Where  buyer  refused  coal  on  the 
ground  that  it  was  not  the  kind  purchased 
held  he  could  not  subsequently  justify  re- 
fusal on  the  ground  that  the  coal  was  not 
of  merchantable  quality.  Ginn  v  W  C 
Clark  Coal  Co.  [Mich.]  13  Det.  Leg  N  240 
106  N.  W.  867.  Refusal  on  ground '  that 
prices  had  not  been  wired.  Held  vendee 
could  not  afterward  object  to  time  of  per- 
formance or  quality.  Olcese  v.  Mobile  Fruit 
&   Trading  Co.,   112   111.  App.   281. 
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delivery  after  the  stipulated  times  waives  the  breach."'  It  would  seem,  however, 
that  waiver  being  a  question  of  iiitent,  the  question  is  one  for  the  jury  under  the 
circumstances' of' the  case."  Such  acceptance  has  been  considered  prima  facie  evi- 
dence of  waiver.'"  As  one  court  states  it:  "When  time  of  performance  is  made 
an  essential  element  of  the  contract,  such  stipulation  is  regarded  as  being  in  the 
nature  of  a  warranty  that  the  goods  will  be  delivered  in  ihe  time  agreed,  and  in  ease 
of  failure  af  the  seller  to  so  deliver  the  buyer  has  the  option  to  either  rescind  the 
contract  and  refuse  to  accept  the  goods,  or  to  receive  them  and  recover  from  the 
seller  his  damages."'*  This  latter  right  is  not  waived  by  urging  the  seller  to  fill 
the  order  after  default  is  madie.^"  If,  after  breach  of  contract,  the  parties  mutually 
agree  to  an  unconditional  rescission,  the  effect  is  to  waive  the  right  to  recover  dam- 
ages for  the  breach'^  unless  expressly  reserved,'^  and  no  consideration  in  addition 
to  mutual'  consent  to  rescind  contract  is  necessary  to  support  such  waiver.^*  After 
breach  the  other  party  may  abandon  the  contract  without  waiving  his  right  to 
damages.'*  One  acquiescing  in  rejection  of  all  the  goodS'  because  part  are  not  up 
to  sample  waives  his  right  to  insist  that  the  contract  is  severstble.®" 

§  8.  Warranties  and  conditions.  A.  In  general.  Nature  and  distinctions. 
Descriptions  and  representations.^'^— K  wariunty  is  a  collateral  agreement,"  and 
while  not  a  necessary  constituent  element  of  the  sale,*'  it  must  enter  into  or  be- 
come collateral  to  the  contract  of  sale.'*  No  particular  form  of  words  is  necessary, 
to  constitute  a  warranty.**  An  intention  to  warrant  must,  however,  be  apparent,*^ 
and  the  court  or  jury  will  not  be  bound  by  the  fact  that  the  parties  have  named  an 
agreement  a  warranty,  it  not  beiiig  such  in  fact.*'  Representations  of  past'  or 
existing  material  facts*'  as  distinguished  from  mere  expressions  of  opinion,**  if 


7B.  Waives  breach.  E..  T.  Burrowes  Co.  v. 
Rapid  Safety  Filter  Co.,  97  N.  T.  S.  1048; 
I.ucile  Min.  Co.  v.  Fairbanks,  Morse  &  Co.. 
27  Ky.  L.-  R.  1100,  87  S.  'W.  1121  (By  divided 
court).  Right  to  damages  for  failure  to  de- 
liver at  time  specified  is  not  waived  by  ac- 
cepting goods  after  such  time.  Murmann  v. 
■Wissler    [Mo.    App.]    92    S.    'W.    355. 

77,  78.  Murmann  v.  'Wissler  [Mo.  App.] 
92  S.  "W.  355. 

79,  80.  "Wall  V.  St.  Joseph  Artesian  Ice  & 
Cold  Storage  Co.,  112  Mo.  App.  659,  87  S.  yf. 
574. 

81,  82,  83.  Alabama  Oil  &  Pipe  Une  Co. 
v.  Sun  Co.-  [Tex.  Civ.  App.]  90  S.  "W.  202. 

84.  Alabama  Oil  &  Pipe  Dine  Co.  v.  Sun  Co. 
[Tex.  Civ.  App.]  90  S.  Vf.  202.  After  the 
breach  by  the  buyer,  the  seller  may  change 
his  position  so  as  to  be  unable  to  perform  his 
part  of  the'  contract  without  affecting  his 
right  to  damages.  So  held  where  one  con- 
tracting' to  sell  milk  went  out  of  business 
after  the  buyer  defaulted.  Brazell  v.  Cohn, 
32    Mont.    556,    81    P.    339. 

85.  Gardiner  v.  McDonagh,  147  Cal.  313, 
81   P.   964. 

86.  See  4  C.  li  1334. 

87.  88.  Simonson  V.  Jenson  [N.  D.]  104  N. 
W.  513. 

89.  San  Antonio  Machine  &  Supply  Co.  v.- 
Josey  [Tex.  Clv.  App.]  91  S.  'W.  598.  "Where 
agent  In  trying  to  induce  sale  made  war- 
ranties) and.  ten  days  later  defendant  order- 
ed article,  held  warranties  were  part  of<  the 
con  traot\  of'  salfc     Id. 

90.  CollipSrV.  Tigner  [Del.]  60  A.  978;  Mc- 
Allister   V.    Morgan,    29    Pa.    Super.    Ct.    476-. 


"Warranty  as  to  the  quality  or  soundness  of 
chattels.  Shuman  v.  Heater  [Neb,]  106  N. 
'W.  1042'.  The  assurance  by  the  seller  that 
the  buyer  will  have  the  right  to  remove  the 
property  until  a.  certain  day  amounts  to  a 
warranty  that  up  to  that  time  the  seller  will 
have  authority  to  convey  a  title.  Sale  by 
government  of  shacks,  etc.,  after  war  of  1898. 
Houser's  Case,  39  Ct..Cl.  508. 

91.  Hartin  Commission  Co.  v.  Pelt  [Ark.] . 
88    S.   "W.    929. 

92.  Privilege  o*  exchange:  Portion  of 
contract  reading  as  follows:  "Warranty. 
Any  jewelry  in  this  assortments  failing  to 
wear  satisfactorily  will  be  replaced  by  new 
articles  free  of  charge,  if  returned  to  us 
within  five  years,"  held  not  to  constitute  a 
warranty  so  as  to  exclude  implied  warranties. 
Elgin  Jewelry  Co.  v.  Estes,  122  Ga,  807,  50 
S.    E.    939. 

Oa.  J.  H.  Clark  Co.  v.  Rice  [Wis.]  10?  N. 
"W.  231.  Any  form  of  words  whereby  the 
seller,  for  the  purpose  of  inducing  the  sale, 
makes  affirmation  pending  the  negotiations 
that  the  subject-matter  of  the  sale  is  of  a 
particular  quality  or  fitness,  will  constitute 
a  warranty  when  relied  upon  by  the  pur- 
chaser. Evidence  held  sufficient  to  show 
warranty.  Shuman  v.  Heater  [Neb.]  106  N. 
"W.  1042;  Kell  v.  Trenchard  [C.  C.  A.]  142  F. 
16.  mod.   127  K  B96. 

94.  The  mere  expression  of  an  opinion  not 
amounting  to  an  affirmation  and  not  show- 
ing an  Intention  to  warrant,  will  not  consti- 
tute a  warranty.  Collins  v.  Tigner  [Del.] 
60  A.  978;  J.  H  Clark  Co.  v.  Rice  ["Wis.]  106 
N.  "W.  231.     A  mere  expression  of  opinion  or, 
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made  at  tie  time  or  as  a  part  of  the  sale,"'  may  constitute  warranties  as  to  all  facts 
covered  thereby,  and  it  is  for  the  jury""  to  determine  from  all  the  circumstances  of 
the  sale"'  whether  or  not  a  warranty  is  to  be  inferred  from  the  representations  made. 
The  mere  fact  that  a  statement  takes  the  form  of  an"  expression  of  opinion,  how- 
ever, is  not  always  conclusive.'*  Whatever  representation  is  made  by  the  seller 
at  the  time  of  the  sale  as  to  the  quality"'  or  suitableness^  of  the  article  is  an  ex- 
press warranty.  The  seller  or  his  agent  falsely  asserting  a  material  fact  to  be 
true  of  his  own  knowledge,  he  is  liable  for  damages  to  the  purchaser,  though  not 
knowing  the  statement  to  be  false.^  The  buyer  must  have  relied  upon  the  represen- 
tations and  must  not  have  been  negligent  in  so  doing.'  Ordinarily  a  buyer  is  not 
justified  in  relying  upon  the  seller's  statement  of  value,*  but  the  buyer  has  a  right 
under  certain  circumstances  to  rely  upon  the  seller's  representations  as  to  ex- 
trinsic facts  affecting  the  value."    Misrepresentations  made  by  an  agent  in  connec- 


"trade  talk"  cannot  be  construed  into  a  false 
representation.  Gaar,  Scott  &  Co.  v.  Halver- 
son  [Iowa]  105  N.  W.  108.  Praising  goods 
does  not  impliedly  warrant  agrainst  defects 
ascertainable  by  ordinary  inspection.  Moore 
V.  Kog-er,  113  Mo.  App.  423,  87  S.  "W.  602.  Ex- 
pressions of  opinion  by  seller  of  mining  stock 
as  to  the  value  of  the  mining  property,  to- 
gether with  predictions  as  to  future  opera- 
tions, profits,  and  dividends,  held  no  defense 
to  an  action  for  the  purchase  money.  Crosby 
V.  Emerson  tC.  C.  A.]  142  F.  713.  Where  sell- 
ers of'  timber  assured  the  buyers  that  they 
had  had  the  timber  carefully  estimated  and 
that  such  estimate  showed  certain  quanti- 
ties such  representations  were  not  mere  mat- 
ters of  opinion.  May  v.  Doomis  [N.  C]  52 
S.  B.  728.  "Nice  books,  books  that  children 
would  love  to  read"  did  not  constitute  false 
representations.  Barrie  v.  Jerome,  112  111. 
App.  329.  Representations  that  engine  was 
practically  as  good  as  new,  that  it  would 
steam  well  and  was  of  sufficient  power  to 
drive  defendant's  threshing  machine,  held 
mere  e::pressions  of  opinion.  Gaar,  Scott  & 
Co.  V.  Halvorson  [Iowa]  105  N.  W.  108. 
"Where  on  a  sale  of  the  'business  and  assets 
of  a  life  insurance  company  a  list  of  agents* 
balances  was  made  and  shown  the  buyer, 
and  in  reply  to  an  inquiry  the  seller's  secre- 
tary stated  that  they  had  charged  off  the 
bad  accounts  and  that  those  remaining  were 
■'better  than  the  ordinary,"  held  merely  an 
expression  of  opinion  and  not  a  representa- 
tion as  to  the  solvency  of  the  persons  charged 
or  the  collectibility  of  the  accounts.  Pitts- 
burg Life  &  Trust  Co.  v.  Northern  Cent.  Life 
Ins.  Co.,  140  F.  888.  Assurance  that  article 
will  be  fit  for  purpose  is  but  an  expression 
of  an  opinion  when  it  is  followed  by  a  written 
contract,  complete  In  itself,  which  is  silent 
on  the  subject.  Davis  Calyx  Drill  Co.  v. 
Mallory  [C.  C.  A.]  137  F.  332. 

05.  Collins  V.  Tigner  [Del.]  60  A.  978;  San 
Antonio  Machine  &  Supply  Co.  v.  Josey  [Tex. 
Civ.   App.]    91    S.   W.    598. 

96.  The  question  must  be  determined  by 
the  Jury  or  court.  J.  N.  Clark  Co.  v.  Rice 
[Wis.]  106  N.  W.  231.  Where  defendant  on 
buying  a  horse  said  "she  looked  colicky"  and 
plaintiff  replied  that  he  had  known  her  ever 
since  she  was  a  colt  and  had  never  known 
her  to  be  sick  a  day,  held  question  as  to 
existence  of  warranty  was  for  the  Jury. 
Beasley  v.  Surles  [N.  C]  53  S.  E.  360. 


D7.  Collins  v.  Tigner  [Del.]  60  A.  978. 
Where  offer  of  sale  of  machinery  stated  that 
prompt  acceptance  ■would  be  necessary  so 
that  apparatus  could  be  installed  the  next 
Sunday,  and  that  part  of  the  work  might 
have  to  go  over  until  the  next  Sunday,  but 
that  there  would  be  no  delay  in  the  operation 
of  the  plant,  held  there  was  no  warranty 
that  after  the  apparatus  was  installed  there 
would  never  be  any  delay  in  the  operation  of 
the  plant  because  of  it.  Beggs  v.  James 
Hanley  Brewing   Co.    [R.   I,]    62   A.    373. 

98.  J.  H.  Clark  Co.  v.  Rice  [Wis.]  106  N. 
W.   231. 

99.  Collins    v.    Tigner     [Del.]     60    A.    978. 

1.  Representations  that  a  chattel  is  suit- 
able for  the  purpose  for  which  bought,  rea- 
sonably relied  upon  by  the  buyer,  are  equiva- 
lent to  an  express  warranty  of  suitability 
for  such  purpose  though  there  are  no  form- 
al words  of  warranty.  Young  v.  Van  Naf- 
ta, 113  Mo.  App.  550,  88  S.  W.  123.  A  counter- 
claim by  a  buyer,  alleging  that  the  articles 
were  furnished  for  a  speciflej  use  and  pur- 
pose, which  was  known  to  the  seller  when 
making  the  sale,  and  that  the  sale  was  made 
on  special  solicitation  by  the  agent  of  the 
seller,  on  the  representation  and  warranty 
that  the  article  so  sold  was  adapted  for  said 
use  and  purpose,  and  that  in  purchasing  the 
goods  from  plaintiff  the  defendant  relied  on 
such  representation  or  warranty,  set  up  only 
an  express  warranty.  B.  P.  Ducas  Co.  v. 
American  Silk  Dyeing-  &  Finishing  Co..'  48 
Misc.  411,  95  N.  Y.  S.  590. 

a.  John  G-und  Brewing  Co.  v.  Peterson 
[Iowa]  106  N.  W.  741. 

8.  Collins  v.  Tigner  [Del.]  60  A.  978;  Shu- 
man  V.  Heater  [Neb.]  106  N.  W.  1042;  Kell  v. 
Trenchard  [C.  C.  A.]  142  P.  16,  mod.  127  F. 
596.  A  buyer  who  falls  to  inspect  goods 
purchased  when  he  has  the  opportunity  can- 
not complain  of  defects  ascertainable  by 
reasonable  examination.  Moore  v.  Koger,  113 
Mo.  App.  423,  87  S.  W.  602.  Where  a  pros- 
pective purchaser  undertakes  to  make  and 
does  make  an  investigation  of  his  own  of 
the  property  and  the  seller  does  nothing 
to  prevent  it  from  being  as  full  as  is  desired, 
the  purchaser  cannot  afterwards  be  heard  to 
say  that  the  seller  made  representations 
which  he  relied  upon  to  his  injury.  Pitts- 
burg Life  .&  Trust  Co.  v.  Northern  Cent.  Life 
Ins.  Co.,  140  F.  888. 
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tion  with  an  authorized  sale  are  binding  upon  the  principal,  although  the  agent 
had  no  express  authority  to  make  them,*  but  such  representations  must  be  limited 
to  the  article  sold.'  A  seller  ratifying  the  sale  is  bound  by  a  warranty  made  by 
the  agent  who  made  the  sale,  although  the  agent  had  no  actual  authority"  to  make 
the  warranty  and  the  seller  had  no  knowledge  of  the  warranty  as  made.*  The 
naked  averment  of  a  fact  is  neither  a  warranty  nor  evidence  of  it.°  The  jury  must 
be  satisfied  from  the  whole  case  that  the  seller  actually,  and  not  constructively, 
consented  to  be  bound  for  the  truth  of  his  representation.^"  Where  the  evidence  is 
conflicting  as  to  the  fact  of  a  warranty  or  as  to  the  authority  of  the  party  making 
it,  the  question  should  be  left  to'the  jury.^^ 

(§8)  B.  Express  and  implied  warranties  and  fulfillment  or  breach  there- 
of."— The  doctrine  of  caveat  emptor  does  not  apply  to  eases  of  actual  fraud,^'  or 
where  the  seller  expressly  warrants  the  soundness  of  animals  and  the,  vendee  in  good 
faith  relies  thereon  after  reafionable  examination.^*  One  who  relies  on  an  express 
warranty  must  prove  that  it  was  made  at  or  before  the  sale,  and  that  it  was  broken 
when  made,^°  though  an  instrument  of  warranty  given  after  a  sale  merely  to  correct 
one  made  prior  thereto  relates  back  to  the  time  of  the  first  warranty  and  is  binding 
upon  the  parties.^' 


4.  Oneal  v.  Weisman  [Tex.  Civ.  App.]  13 
Tex.  Ct.  Rep.  503,  88  S.  W.   290. 

5.  Damages  may  be  recovered  for  false 
statements  as  to  fertility  of  land  If  circum- 
stances warrant  a  reliance  thereon.  Oneal 
V.  Weisman  [Tex.  Civ.  App.]  13  Tex.  Ct.  Rep. 
503,  88  S.  W.  290. 

6.  John  Gund  Brewing  Co.  v.  Peterson 
[Iowa]  106  N.  W.  741.  Seller  Is  liable  for 
false  representations  of  agent.  Kell  v. 
Trenchard  [C.  C.  A.]  142  F.  16,  mod.  127  F. 
696. 

7.  An  agent  having  authority  to  sell 
pumps  has  no  apparent  authority;  sufficient 
to  bind  his  principal,  that  a  boiler  In  posses- 
sion of  buyer  is  capable  of  doing  its  present 
work  and  running  the  pump  to  be  purchased 
In  addition.  Lucile  Min.  Co.  v.  Fairbanks, 
Morse  &  Co.,  27  Ky.  L.  R.  1100,  87  S.  W.  1121. 

8.  Holman  v.  Calhoun  [Ala.]  40  So.  356; 
Phillips-Buttorff  Mfg.  Co.  v.  Wild  Bros.  [Ala.] 
39  So.  359.  A  vendor  is  bound  by  the  repre- 
sentations of  his  agent  if  he  accepts  an  order 
and  profits  by  it.  Rheinstrom  v.  Elk  Brew- 
ing- Co.,  28  Pa,  Super.  Ct.  519.  Evidence  of 
buyer  as  to  warranty  held  admissible.  Hol- 
man V.  Calhoun  [Ala.]  40  So.  356. 

9.  The  naked  averment  of  a  fact  Is  neither 
a  warranty  nor  evidence  of  it.  The  jury 
must  be  satisfied  from  the  whole  that  the 
vendor  actually,  and  not  constructively,  con- 
sented to  be  bound  for  the  truth  of  his  repre- 
sentation. McAllister  v.  Morgan,  29  Pa. 
Super.  Ct.   476, 

10.  McAllister  v.  Morgan,  29  Pa.  Super. 
Ct.  476. 

11.  Held  error  to  instruct  for  defendant 
when  plaintiff  sought  to  recover  the  pur- 
chase price  of  a  horse.  McAllister  v.  Morgan, 
29  Pa.  Super.  Ct.  476. 

12.  See    4    C.    L.    1335. 

13.  Kell  V.  Trenchard  [C.  C.  A.]  142  F.  16, 
mod.   127  F.  596. 

14.  Narr  v.  Norman,  113  Mo.  App.  533,  88 
S.  W.  122. 


NOTE  I  Caveat  emptor  Is  the  principle 
applicable.  In  general,  to  sales  In  which  the 
question  of  quality  la  Involved.  There  are, 
however,  many  exceptions  to  the  rule.  One 
of  these  Is  that  where  a  sale  of  goods  Is  ex- 
ecutory, and  with  no  inspection  by  the  buyer 
there  Is  an  Implied  warranty  that  the  goods 
shall  be  merchantable.  Blackwood  v.  Cut- 
ting Packing  Co.,  76  Cal.  212,  is  P.  248,  9 
Am.  St.  Rep.  199;  Hood  v.  Bloch,  29  W.  Va. 
244;  Fogel  v.  Brubaker,  122  Pa.  St.  7;  Chicago 
Pack.  &  Prov.  Co.  v.  TUton,  87  111.  547;  Uus- 
sell  V.  Critchfleld,  75  Iowa  69.-  The  term, 
merchantable,  as  thus  employed,  does  not 
imply  that  the  goods  shall  measure  up  to  any 
particular  standard  of  fineness  nor  that  they 
shall  be  of  the  best  grade;  but  it  means  that 
the  goods  shall  not  be  of  a  quality  so  inferior 
as  that  there  shall  be  no  average  market  for 
them  among  those  who  deal  in  the  particular 
commodity.  Or  as  it  Is  sometimes  expressed, 
"the  article  shall  not  have  any  remarkable 
defect."  McClung  v.  Kelley,  21  Iowa,  508; 
Howard  &  Ryckman  v.  Hoey,  23  Wend.  [N. 
Y.]  350,  :i5  Am.  Dec.  572.  Apparently,  the 
only  state  which  has  adopted  the  civil  law 
rule,  caveat  venditor,  is  South  Carolina. 
Timrod  V.  Shoolbred,  1  Bay  [S.  C]  324,  1  Am. 
Dec.  620;  Smith  v.  McCall,  1  McCord  [S.  C] 
143,  10  Am.  Dec.  666;  Bulwinkle  &  Co.  v. 
Cramer  &  Blohme,  27  S.  C.  376,  3  S.  E.  776, 
13  Am.  St.  Rep.  645.  If  a  general,  indefinite 
term  Is  employed  In  an  executory  contract, 
it  is  proper  that  the  jury  be  instructed  that 
the  word  has  a  broader  meaning  than  is  ex- 
pressed by  its  mere  dictionary  definition  and 
means  an  article  that  Is  merchantable.  There 
will  be  no  performance  of  the  contract  if  a 
merchantable  article  be  not  supplied.  Mur- 
ohie  V.  Cornell,  155  Mass.  60,  29  N.  B.  207,  31 
Am.  St.  Rep.  526,  14  L.  R.  A.  492;  Sweet  v. 
Shumway,  102  Mass.  365,  3  Am.  Rep.  471. — 3 
Mich.  L.  R.  402. 

15.     Collins  V.  Tigner  [Del.]  60  A.  978. 

18.  Barton  Bros.  v.  Chicago  Fire  Proof 
Covering  Co.,  113  Mo.  App.  462,  87  S.  W.  599. 
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As  a  generalnile  an:  express  warranty,^'  or  a  refusal  to  make  an  express  war- 
ranty/'  excludes  an  implied  warranty.  A  writtesn  warranty  cannot  be  added  to  or 
changed  by  parol/?  or'  by  previous  writings  not  made  a  part  of  the  agreement.^" 
There  is  a  conflict  as  to  whether  or  not  a  warranty  will  be  implied  in  am 
instrument  of  sale  containing  no  warranties.^^  In  some  states  in  the  absence  of  an 
express  warranty  or  provisions  negativing  implied  warranties,  the  statute  raises  cer- 
tain implied  warranties."^ 

Except  in  those  states  where  implied  warranties  are  prohibited  by  statute,  a  man- 
ufacturer impliedly  warrants;  that. the  article  sold  is  merchantable,''*' free  from  latent  ■ 
defects  arising  from  the  manner  in  which  the  article  was  manufactured  and  not  dis-  ■ 
coverable  upon  ordinary  examination,"*  and,  if  ordered  for  a  special  purpose  that  it 
is  reasonably  fit  for  such  purpose,"^  unless  the  article  is  known,  described,  and  defin- 
ed,"* and  the  same  genera! rule  applies  where  the  article  is,  to  the  buyer's  knowledge,, 
to  be  manufactured  for  the  seller."'  The  extent'  of  the  implied,  warranty  in  such  a 
case  is  thatthe  machine,  tool,  or  article  shall  correspond  with  the  description  or  exem- 


17.  Gaar,  Scott  &  Co.  v.  Hodges  [Ky.]  M 
S.  W.  580.  An  express  warranty  of  work- 
manship and  material  excludes  an  implied 
warranty  of  fitness.  La  Crosse  Plow  Co.  v. 
Helgreson  [Wis.]  106  N.  W.  1094.  An  express 
warranty  of  one  of  the  qualities  of  an  article 
excludes  an  implied  warranty  of  other  quali- 
ties of  a  similar  nature.  Reynolds  V.  Gen- 
eral Electric  Co.   [C.  C.  A.]   141  F.  551. 

18.  Hartin  Commission  Co.  V.  Pelt  [Ark.] 
88  R.  W.   929. 

19.  Otto  V.  Braman  [Mich.]  12  Det.  teir. 
N.  69'9,  105  N.  W.  601;  Houghton  Implement 
Co.  V.  Doughty  [N.  D/]  104  N.  W.  516.  Evi- 
dence of  prior  or  contemporaneous  agree- 
ment§  or  representations  are  inadmissible. 
So  held  where  written  contract  of  sale  re- 
ferred to  catalogue  for  terms  of  the  warran- 
ty: Buchanan  v.  Laber  [Wash.]  81  P.  911. 
Previous,  conversations  between  the  parties 
are-  inadmissible.  So  held  as  to  broker's 
memorandum  of  sale.  Day  Leather  Co.  v. 
Michigan  Leather  Co.  [Mich.]  12  Det.  Leg. 
N.   548,   104  N.  W.   797. 

ao.  In  a  warranty  of  paint  plaintilT  held 
not  bound  by  a  prior  pamphlet  warning 
ag-ainst  its  use  on  a  green  surface.  Barton 
Bros.  V.  Chicago  Fire  Proof  Covering  Co., 
113  Mo.  App.  462,  87  S.  W.  599. 

21.  Where  written  contract-  contains  no 
warranty,  none  will  be  Implied  by  law. 
Walker  v.  Johnson,  116  111.  App.  145.  A  writ- 
ten order  which  neither  contains  nor  excludes 
a  written  warranty  does  not  preclude  the  es- 
tablishment of  parol  warranty.  Florence 
Wagon  Works  v.  Trinidad  Asphalt  Mfg.  Co. 
[Ala.]  40  So.  49.  Warranty  that  machine  will 
work  as  well  as  others  can  be  introduced  by 
express  contract  only,  and  parol  evidence  of 
it  is  excluded  by  a  written  contract  of  sale 
which  Is  silent  on  the  subject.  Davis  Calyx 
Drill  Co.  V.  Mallory  [C.  C.  A.]    137  F.  332. 

aa.  Under  Civ.  Code  1895,  i  3555,  in  the 
absence  of  express  warranty  or  provisions 
negativing  the  statute,  the  law  raises  an 
Implied  -warranty  of  title,  right  to  sell, 
merchantability,  suitableness  and  lack  of 
knowledge  of  undisclosed  laterit  defects.  El- 
gin Jewelry  Co.  v.  Estes,  122  Ga.  807,  50  S 
E.   939. 

23.     Material    a^nd    Workmanship    must    be 


good.  The  Nimrod,  141  F.  215.  Sale  of 
window  screens  to  be  made  according  to 
specifications.  B.  T.  Burrowes  Co.  v.  Rapid 
Safety  Filter  Co.,  97  N.   T.  S.   1048. 

24.  The  Nlmrod,  141  F.  215.  Manufacturer 
Is  held  presumptively  to  a  knowledge"  of  the 
qualities-  of  the  things  he  sells.  George  v. 
Shreveport  Cotton  Oil  Co.,  114  Xa;  498,  38 
So.  432.  On  a  sale  by  a  manufacturer  of 
window  screens  made  aoeordihg  to  specifica- 
tions held  only  lmi*lied  warranty  was  that 
the  article  should  be  merchantable  and  free 
ft-om  any  defect  arising  ft-om  the  process  of 
manufacture' or  the  use' of  defective  materials 
not  discoverable  by  ordinary  inspection  and 
tests.  E.  T.  Burrowes  Co.  v.  Rapid  Sa,fety 
Filter  Co.,  97  N.  T.  S.  1048. 

25.  The  Nlmrod,  141  F.  215;  Davis  Calyx 
Drill  Co.  v.  Mallory  [C.  C.  A.]    137  F.   332. 

26.  Davis  Calyx  Drill  Co.  v.  Mallory  [C, 
C.  A.]  137  F.  332.  C^eam  separators.  La 
Crosse  Plow  Co.  v.  Helgeson  [Wis.]  106  N. 
W.  1094;  H.  McCormick  Lumber  Co.  v. 
Winans  [Wis.]  105  N.  W.  945;  Beggs  v; 
James  Hanley  Brewing  Co.  [R.  I.]  62  A. 
373.  Where  there  was  a  sale  of  known  and 
described  grates  and  blowers  held  evidence 
that  plaintiff  knew  that  defendant  desired 
the  apparatus  to  produce  as  much  steam  as 
was  produced  before  held  Inadmissible. 
Beggs  V.  James  Hanley  Brewing  Co.  [R.  I.] 
62  A.  373.  Manufacturer  and  seller  war- 
ranting certain  metallic  shells  to  "finish 
sound"  and  the  buyer  knowing  more  of  the 
purpose  tor  which  the  shells  were  intended 
than  the  seller  held  there  was  no  implied 
warranty  that  they  should  be  suitable  for 
such  use.  H.  H.  Franklin  Mfg.  Co.  v.  Lam- 
son  &  Goodnow  Mfg.  Co.  [Mass.]  75  N.  E. 
624.  Where  one  buys  of  a  dealer  a  definite 
machine  of  known  manufacture,  which  has ' 
been,  or- Is  to  be,  made  by  one  other  than 
the  seller,  and  the  buyer  knows  this  fact; 
there  is  no  implied  warranty  by  the  dealer' 
either  against  latent  defects  or  that  the^ 
machine  or  article  will  be  suitable  for  the 
purposes  for/ which  such  articles  are  com- 
monly used.  Reynolds  v.  General  Electtlo 
Co.   [CCA.]   141  F. -551. 

i    27.     A  contract  by  a  dealer  to  furnlfeh  to  a  ■ 
purchaser  a  definite  pump  of  a  known  manu- 
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plar  and  that  it  shall  be  siiitable'to  perform  the  ftrdiliary  work  which  the  ■deBctibsd 
machine  is  made  to  do."'  A  distinction  is  drawn  by  the  courts  between  a  sale  :of  artj- 
■  cles  to  answer  a  certain  description,  "and  a  sale  of  certain  specific  articles',  then'  in  the 
hands' of  the  seller  and  described  to  be  of  a  certain  grade  and  quality:^*  In  the  for- 
mer case  there  is,  until  acceptance  by  the  purchaser,  a  warranty  that  the  article  shall 
answer  the  description,  whereas  in  the  latter  case  no  warranty  is  implied  unless  an 
intention  to  warrant  clearly  appears.'"  There  is  no  implied  warranty  of  quality  by  a 
vendor  who  is  not  a  manufacturer."^  An  importer  does  not  warrant  against  latent 
defects.'*  The  buyer  disclosing  to  the  seller  his  intention  to  use  an  article  for  a  special 
purpose,  a  sale  impliedly  warrants  against  hidden  defects  impairing  its  usefulness  for 
such  purpose,  although  the  seller  is  ignorant  of  the  existence  of  such  defects."'  In  the 
sale  of  provisions  by  one  dealer  to  another  in  the  course  of  general  commercial  transae- 
tions,  the  maxim  "caveat  emptor"  applies,'*  and  there  is  no  implied  warranty  or  repre- 
sentation of  quality  or  fitness.'"  But  when  articles  of  human  food  are  sold  to  tho 
consumer  for  immediate  use,  there  is  an  implied  warranty  or  representation  that  they 
are  sound  and  fit  for  food.'"  If  the  seller  is  in  possession  there  is  an  implied  wari'anty 
of  title.''  If  goods  sold  by  sample  correspond  to  the  sample,  it  is  sufficient."  In 
order  to  constitute  a  sale  by  sample  it  must  appear  that  the  parties  contracted  solely 
in  reference  to  the  sample  exhibited  and  mutually  understood  that  they  were  dealing 
with  it  as  an  agreement  or  understanding  that  the  bulk  of  the  commodity  correspond- 
ed with  it.'°  One  selling  an  article  with  a  warranty  that  it  is  safe  has  a  right  to- as- 
sume, in  the  absence  of  evidence  to  the  contrary,  that  it  will  be  used  in  a  lawful  man- 
ner.*" Where  the  buyer  and  seller  each  has  equal  knowledge  or  means  of  knowl- 
edge, and  each  relies  on  his  own  judgment  and  observation,  there  is  no  warranty 
either  express  or  implied.*^  Custom  will  not  be  permitted  to  set  aside  an  express 
contract  of  warranty,  and  in  the  absence  of  an  express  warranty,  in  order  to  be  en- 
forceable, a  customary  warranty  must  be  so  general  and  so  known  as  to  justify  the 
presumption  that  the  parties  knew  it  and  contracted  in  reference  to  it.*^  The  vendor 
of  a  chattel  in  possession  sold  for  a  fair  price  is  liable  to  his  vendee  on  an  implied 
warranty  of  title.*'    "Pull  value"  in  the  sale  of  a  chattel,  as  affecting  an  implied 


facture,  having  a  designated  capacity, 
wlilch  has  been  selected  by  the  purchaser 
and  is  to  be  built  by  the  manufacturer,  is  not 
a  warranty  of  the  efficiency,  performance  or 
endurance  of  the  machine,  but  a  description 
of  the  pump,  like  the  name  it  bears,  and  is 
limited  in  its  effect  as  a  warranty  to  the 
quality  of  size.  Reynolds  v.  General  Electric 
Co.    [C.  C.  A.]   141  F.  551. 

28.  Davis  Calyx  Drill  Co.  v.  Mallory  [C. 
C.  A.]  137  F.  332.  Articles  being  sold  by  de- 
scription there  is  an  implied  condition  that 
the  articles  delivered  shall  substantially  cor- 
respond in  their  entirety  to  the  representa- 
tions of  the  seller.  Puritan  Mfg.  Co.  v. 
Westermire  [Or.]  84  P.  797.  Where  goods 
are  sold  by  description  not  for  identiiica- 
tion  but  for  character  and  quality,  there  is 
a  warranty  of  such  description  and  It  Is  con- 
strued to  be  an  express  warranty.  Hartin 
Commission  Co.  v.  Pelt   [Ark.]   88  S.  W.  929. 

29.  Hartin  Commission  Co.  v.  Pelt  [Ark.] 
88   S.  W.   929. 

30.  A  seller  of  cotton  having  on  hand 
three  kinds  of  cotton,  but  refusing  to  war- 
rant the  grade.  Hartin  Commission  Co.  v. 
Pelt  [Ark.]  88  S.  W.  929. 

6  Curr.  L. — S5. 


31.  Plaintiff  was  not  bound  to  furnish 
new  fly  "wheel  for  Corliss  engine.  Borden  & 
Selleck  Co.  v.  Fraser  &  Chalmers,  118  111. 
App.    655. 

32.  B.  P.  Ducas  Co.  v.  American  Silk  Dye- 
ing &  Finishing  Co.,  48  Misc.  411,  95  N.  Y  S. 
590. 

33.  Sale  of  seed  grain.  Moore  v.  Koger 
113  Mo.  App.  423,  87  S.  W.  602. 

34.  3S,  88.  Nelson  v.  Armour  Packing  Co. 
[Ark.]    90   S.   W.    288. 

37.  Houser's  Case,   39  Ct.  CI.  508. 

38.  Kupfer  v.  Michigan  Clothing  Co. 
[Mich.]  12  Det.  Leg.  N.  433,  104  N.  W.  582. 

3ft.  B.  T.  Burrowes  Co.  v.  Rapid  Safety 
Filter  Co.,   97  N.  T.  S.   1048. 

40.  Razey  v.  J.  B.  Colt  Co.,  106  App.  Div. 
103,    94  N.  T.   S.  59. 

41.  Collins  V.   Tigner   [Del.]   SO  A.   978. 

42.  Florence  Wagon  Works  v.  Trindad 
Asphalt  Mfg.  Co.  [Ala.]  40  So.  49.  Where 
there  was  an  express  warranty  that  asphalt 
roofing  was  first  class  held  evidence  of  a 
customary  warranty  of  such  roofing  for 
three  years  and  that  the  seller  would  re- 
pair defects  within  such  time  was  inadmlsst- 
ble.     Id. 
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warranty  of  title,  does  not  mean  exact  value,  but  no  such  inadequacy  in  price  as  would 
put  a  prudent  buyer  on  suspicion.** 

A  warranty  will  be  IvmMed  to  the  matters'^  imported  by  its  terms,*''  and,  in  the 
j^sence  of  fraud,  does  not  cover  obvious  defects.*^  An  implied  warranty  of  the  fitness 
of  a  machine  to  do  a  particular  work  does  not  include  a  warranty  that  it  will  do  iha 
work  as  rapidly  or  economically  as  some  otiier  specified  machine.*'  One  who  war- 
rants to  deliver  the  best  procurable  article  of  a  certain  kind  does  not  fulfill  his  war- 
ranty by  using  reasonable  care  to  obtain  the  article  warranted,  even  though  he  acted 
in  good  faith.*"  Eepresentations  of  soundness  imply  a  warranty  against  defects 
known  to  the  seller  but  not  discernible  by  the  buyer  upon  ordinary  inspection.^"  A 
warranty  of  the  soundness  of  cattle  is  broken  where  the  cattle  are,  at  the  time  of  the 
sale,  infected  with  the  germs  of  a  disease  which  afterwards  developed,  though  the  fact 
was  not  known  to  the  seller.^^  As  to  whether  a  warranty  is  broken  is  for  the  jury.^^ 
Cases'  dealing  with  the  sufficiency  of  the  evidence  to  show  breach  of  warranty  are 

•  shown  in  the  notes."^  A  warranty  does  not  run  with  the  property.'*  Each  vendor 
can  resort,  as  a  general  rule,  only  to  his  immediate  vendor,^'  for  there  is  no  privity 
of  contract  between  the  vendor  in  one  sale  and  the  vendees  of  the  same  property  in 

■  subsequent  sales.'" 


43,  44.  Shultis  v.  Pjce,  114  Mo.  App.  274, 
89    S.    W.    357. 

45.  See   4  C.  L.   1337.  ' 

46.  That  a  horse  was  lame  and  diseased 
in  feet  and  legs  held  breach  of  warranty  of 
donndness.  Devine  v.  Ryan,  115  111.  App. 
498.  Contract  for  merchandise  to  be  In- 
voiced "as  per  the  following  cost-marlt" 
held  to  Justify  refusal  to  Instruct  that  this 
was  a  warranty  that  the  goods  cost  what 
they  were  marked.  Webb  v.  Steiner,  113 
Mo.  App.  482,  87  S.  W.  618.  Where  a  letter 
in  which  plaintiff  offered  to  install  certain 
grates  and  blowers  under  defendant's  boilers 
stated  that  the  apparatus  was  "adapted  to 
the  bnrning  of  fine  antliracite  fuel,"  held 
there  was  no  warranty  that  the  apparatus 
would,  with  the  use  of  such  fuel,  produce  as 
much  steam,  as  the  boilers  previously  pro- 
duced, nor  enough  steajn  to  run  defendant's 
plant.  Beggs  v.  James  Hanley  Brewing  Co. 
[R.  I.]  62  A.  373.  Warranty  that  certain 
metallic  shells  would  "finish  sound,"  held  to 
.mean  that  when  finished  they  would  be  free 
from  cracks  and  air  holes,  both  obvious  a.nd 
hidden.  H.  H.  Franklin  Mfg.  Co.  v.  l,amson 
&  Goodnow  Mfg.  Co.  [Mass.J  75  N.  B.  624. 
It  is  error  in  an  action  on  a  note  for  the 
purchase  price  of  a  stallion  sold  with  a  war- 
ranty that  he  was  servlceably  sound,  to  give 
an  instruction  relieving  defendant  from  Jia- 
billty  If  the  horse  was  merely  diseased  at 
the  time  of  sale.  Otto  v.  Braman  [Mich.] 
12  Det.  Leg.  N.  699,  105  JJ.  W.  601.  Where 
stallion  was  guaranteed  to  be  a  satisfactory 
breeder  providing  he  had  proper  care  and 
exercise  and  the  horse  when  delivered  was 
worthless  as  a  breeder  held  warranty  was 
broken  irrespective  of  whether  he  hafl  proper 
care  and  exercise.  Rosenthal  v.  Rambo 
[iDd.]   76  N.  p.  404. 

47.  A  charge  of  court  to  the  «fEect  that 
-  T^arranty  of  soundness  "would  cover  the  con- 
-flition    at  the    shoulders,    where   the   vendor 

had  said  of  the  thin  shoulders  that  they  werj 
all   right,   was  erroneous,    unless   It  appeared 


that  the  fact  that  the  horse  was  sweenied 
"was  not  obvious  to  those  "who  examined  him. 
Palmer  &  Son  v.  Cowie,  7  Ohio  C.  C.  (N.  S.) 
46. 

4a  Davis  Calyx  Drill  Co.  v.  Mallory  [C. 
C.   A.]    137    F.    332. 

49.  George  Lawley  &  Son  Corp.  v.  Park 
[C.   C.  A.]   138   F.   31. 

50.  Moore  v.  Koger,  113  Mo.  App.  423)  87 
S.  W.   602. 

51.  Mitchell  V.  PInckney,  127  Iowa,  696, 
104  N.  W.  286.  See,  also,  Rosenthal  v.  Ram- 
bo [Ind.]  76  N.  B.  404. 

52.  Whether  engine  complied  with  war- 
ranty, question  for  the  jury.  Buchanan  v. 
Laber   [Wash.]    81   P.  911. 

53.  Evidence  held  sufficient:  To  show  a 
defect  in  the  quality  of  cotton  seed  furnish- 
ed. Gloster  Oil  Works  v.  Buckeye  Cotton 
Oil  Co.  [Miss.]  40  So.  225.  To  show  that 
buyer  got  compound  la.r^J  Instead  of  pure 
leaf  lard  as  warranted.  German-American 
Provision  Co.  v.  Jones  Bros.  &  Co.  [Miss.] 
39  So.  521.  To  show  that  quality  of  potatoes 
was  In  accordance  with  terms  of  contract. 
Tick  Sung  v.  Herman  [Cal.  App.]  S3  P.  1089. 
To  show  that  apples  were  not  merchantable 
nor  similar  to  samples  shown  the  buyer  as 
required  by  the  contract.  Jones  v.  Bmerson 
tWash.]  82  P.  1017.  In  an  action  for  the 
price  of  certain  grates  and  blowers  installed 
by  plaintiff  under  defendant's  boilers,  evi- 
dence held  to  show  that  the  apparatus  was 
"adapted  to  the  burning  of  fine  anthracite 
fuel,"  as  represented.  Beggs  v.  James  Han- 
ley  Brewing  Co.    [R.    I.]    62  A.    373. 

Evidence  heid  insufficient  to  show  breach 
of  warranties  as  to  "workmanship,  construc- 
tion, material,  aptitude  of  the  details  for  the 
1010. 

purpose  Intended,  and  capacity  of  ice  ma- 
chine.    Callahan    v.    O'Rourke,    96    N.    T.    S. 

54.  Nelson  v.  Armour  Packing  Co  [Ark  1 
90  S,  W.  288.  Held  that  no  warranty  as  to 
fitness  of  canned  foods  exists  between  packer 
and  vender  of  retail  merchant.     Id. 

55.  Where   plaintiff,    a   purchaser   of   can- 
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(§  8)  C.  Conditions  and  fvJfiUment  or  Ireacli.^'' — Conditions  must  be  substan- 
tially complied  with/*  but  a  technical  compliance  will  be  required  where  necessary 
to  protect  the  rights  of  the  parties.''"  A  contract  provision  that  written  notice  must 
be  "mailed"  to  either  party  is  not  performed  where  the  letter  is  wrongly  addressed,"" 
or  where  the  sender  by  affirmative  act  controls  the  circumstances  of  actual  delivery 
to  the  addressee  and  by  such  act  prevents  actual  delivery."^  Where  an  article  is  sold 
upon  the  condition  that  it  be  satisfactory  to  the  buyer,  the  entire  control  and  deter- 
mination of  the  matter  is  left  with  the  latter.""  A  condition  that  a  machine  shall 
operate  to  the  satisfaction  of  the  purchaser  has  reference  to  the  production  of  a  mar- 
ketable commodity  when  the  machine  is  properly  operated,"'  and  this  implies  an  ade- 
quate test  in  good  faith  under  suitable  conditions  by  a  competent  operator."*  The 
purchaser  cannot  omit  such  test  and  arbitrarily  declare  the  machine  unsatisfactory."" 
Property  being  sold  subject  to  inspection  by  a  third  person,  such  inspection  is  con- 
clusive in  the  absence  of  collusion.""  Where  the  contract  provides  that  the  machine 
sold  shall  be  operated  and  tested  under  instructions  of  the  seller,  the  buyer  cannot 
arbitrarily  refuse  such  instructions."^  Where  an  animal  is  sold  upon  the  condition 
that  he  might  be  returned  if  unsatisfactory  provided  he  is  in  as  sound  and  healthy 
condition  as  when  delivered,  the  fact  that  diseases  incipient  in  the  animal  at  the  time 
of  the  contract,  and  of  which  neither  buyer  nor  seller  had  knowledge,  have  fully  de- 
veloped, will  not  bar  a  return."'  A  trial  period  starts  to  run  from  the  first  day  the 
purchaser  has  exclusive  control  of  the  use  of  the  article."'     Interpretations  given 


ned  meats,  was  poisoned  thereby,  he  cannot 
resort  to  the  wholesale  or  pa.cking  plant,  but 
to  his  immediate  vendor  only.  Nelson  v. 
Armour  Packing  Co.    [Ark.]    90   S.  W.    288. 

56.  Nelson  v.  Armour  Packing  Co.  [Ark.] 
SO    S.   W.    288. 

57.  See    4    C.    L..    1338. 

58.  Where  the  contract  gave  the  seller 
right  to  rescind  if  the  buyer  did  not  have 
"identical"  contracts  with  others,  held  the 
existence  of  contracts  with  such  other  per- 
sons "substantially"  identical  with  the  con- 
tract in  question,  constituted  *  compliance 
with  such  provision.  Bernard  v.  Sloan  [Cal. 
App.]  84  P.  232.  Evidence  held  to  show  that 
other  contracts  were  substantially  Identical. 
Id.  Where  a  seller  of  cattle  agreed  to  fur- 
nish registration  papers  and  failed  to  do  so 
within  a  reasonable  time,  there  is  a  breach 
of  the  contract  entitling  the  seller  to  dam- 
ages. Miller  v.  Mosely  [Tex.  Civ.  App.]  91 
S.    W.    648. 

59.  Where  contract  of  purchase  of  grain 
for  foreign  shipment  required  that  notice  of 
the  shipment  must  be  given  the  buyer  with- 
in five  days  from  date  of  bill  of  lading,  held 
time  was  of  the  essence  of  the  contract  and 
compliance  by  the  seller  was  essential  to 
compel  acceptance.  Steinhardt  v.  pingham, 
182  N.  T.  326,  75  N.  B.  403,  afg.  9P  App.  Div. 
149,  85  N.  T.  S.  1044. 

60.  61.  Wrongly  addressed  registered  let- 
ter. Price  V.  New  York,  104  App.  Dlv.  198, 
93  N.  T.   S.   967. 

ea.  Bialy  v.  Krause  [Mich.]  12  Det.  Leg. 
N.  702,  105  N.  W.  149.  A  contract  for  the 
purchase  of  a  threshing  outfit  provided  that 
the  buyer  could  reject  it  if  not  "satisfac- 
tory." Held  buyer  could  reject  the  outfit 
w^ithout  giving  his  reasons.  Reeves  &  Co.  v. 
Chandler,  113  111.  App.  167.  An  agreement 
at   the   time   of  the   sale   that,   if  the  article 


is  not  satisfactory,  the  buyer  may  return  it 
and  receive  his  money  back,  permits  the 
buyer  to  decide  for  hipiself,  whether  after 
reasonable  trial  the  article  is  satisfactory. 
Sale  of  a  horse.  Collins  v.  Tigner  [Del.] 
60  A.  978.  When  by  the  terms  of  the  con- 
tract the  property  is  to  "prove  satisfactory" 
to  the  buyer  it  is  not  sufficient  to  show  that 
h?  ought  to  be  satisfied  with  it;  the  contract 
requires  satisfaction  on  his  part.  Delahunty 
Dyeing  M^-chine  Co.  v.  Pennsylvania  Knit- 
ting Mills,  27  Pa.  Super.  Ct.  433.  But  see 
Kupfer  V.  Michigan  Clothing  Co.  [Mich.]  12 
Det.  Leg.  N.  433,  104  N.  W.  582,  where  it  Is 
held  that  under  an  offer  allowing  the  buyer 
to  return  any  unsatisfactory  goods  the  buyer 
is  only  entitled  to  return  the  goods  when 
they  are  unsatisfactory  and  g..re  rejected  for  a 
reasonable  cause.  Compare  this  case  with 
Bialy  v.  Krause  [Mich.]  12  Det.  Leg.  N.  702, 
105    N.    W.    149. 

63,  64.  Delahunty  Dyeing  Machine  Co.  v. 
Pennsylvania  Knitting  Mills,  27  Pa.  Super. 
Ct.  433. 

65.  Held  It  was  for  Jury  to  find  real  con- 
tract and  whether  defendant  refused  plain- 
tiff's instructions.  Delahunty  Dyeing  Ma- 
chine Co.  V.  Pennsylvania  Knitting  Mills,  27 
Pa.   Super.   Ct.    433. 

66.  American  Bridge  Co.  v.  Duquesne  Steel 
Foundry  Co.,  28  Pa.  Super.  Ct.  479. 

67.  Delahunty  Dyeing  Machine  Co.  v. 
Pennsylvania  Knitting  Mills,  27  Pa.  Super. 
Ct.    433. 

68.  Rosenthal  V.  Rambo  [Ind.]  76  N.  B. 
404.  See,  also,  Mitchell  v,  Pinckney,  127 
Iowa,    696,    104    N.    W.    286. 

69.  Sale  of  ^  machine;  time  counted  from 
first  day  purchaser  operated  machine  after 
the  expert  had  set  it  up  and  left  it  in  his 
charge.  Shearer  v.  Gaar,  Scott  &  Co.  [Tex. 
Civ.  App.]    90  S.  W.  684. 
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■  particular  conditions  are  stated  in  the  notes.'"'     Where  the  sale  is  made  through  an 
agent,  the  latter  may  personally  make  and  become  liable  on  conditions  thereof.'^     ■ 

(§8)  D.  Conditions  on  a  warranty.'''' — Conditions  attached  to  a  warranty  are 
to  be  strictly  construed  against  the  party  in  whose  interest  they  are  made.'*  Under  a 
condition  in  a  warranty  to  replace  defective  parts  of  machine,  notice  of  such  defect 
must  be  given  and  the  warrantor  has  a  reasonable  time  within  which  to  make  the 
repairs  or  replacement.''*  Breach  of  the  warranty  rendering  compliance  with  a 
condition  futile  it  is  unnecessary.'"  As  a  general  rule  the  contract  requiring  notice 
without  specifying  the  kind,  actual  or  personal  notice  must  be  given.''"  A  denial  of 
liability  may  be  equivalent  to  a  refusal  to  comply. '' 

(§8)  E.  Waiver  of  warranties  and  conditions;  excuse  for  hreacTi!" — ^The 
waiver  of  a  warranty  may  be  express  or  implied."  An  express  warranty  survives  ac- 
ceptance'" notwithstanding  the  fact  that  the  buyer  had  previously  inspected  the 
goods'^  or  samples  thereof,*^  but  the  buyer  must  within  a  reasonable  time  ascertain 
the  defects  and  notify  the  seller  thereof  or  he  waives  his  right  to  damages. °*     Breach 


7a  Covenants  that  the  financial  condition 
of  the  company  at  the  time  of  the  delivery 
of  the  stock  In  g-oods,  accounts  and  mer- 
chandise shaU  aggregate  $40,000  plus  any 
profits  that  may  have  accrued  since  the 
commencement  of  the  business  less  the 
leg-itimate  expenses  of  the  company,  and 
that  it  has  either  the  goods,  moneys,  or  ac- 
counts representing  the  full  amount  of  mon- 
eys paid  in  for  stock,  or  $40,000,  less  cur- 
rent expenses  paid  and  plus  any  profits  that 
may  have  accrued  since  the  commencement 
of  the  company's  business,  are  not  to  the 
effect  that  the  property  represented  by  the 
corporation  should  equal  $40,000.  Issenhuth 
V.  Rlegel  [&  D.]  106  N.  W.  58.  The  right 
of  a  seller  of  corporate  stock  under  contract 
stipulating  that  the  sale  was  made  on  con- 
dition that  the  buyer  should  control  the 
coTporation,  to  recover  the  purchase  price, 
■was  unaffected  by  the  manner  in  "which  the 
buyer  used  the  stock  or  manipulated  other 
stock  to  obtain  control  of  the  corporation, 
where  the  rights  of  third  persons  were  not 
Involved.  Kennedy  v..  Lee,  147  Cal.  696,  82 
P.   257. 

71.  Where  agents  selling  on  commission 
promise  personally  to  keep  repairs  on  hand 
as  an  Inducement  to  procure  a  sale,  the 
counterclaim  for  failure  to  keep  such  repairs 
in  a  suit  for  the  purchase  price,  is  against 
the  agents  and  not  against  the  company. 
Tyson  v.  Jackson  Bros.  [Tex.  Civ.  App.]  90 
S.  W.  930. 

72.  See  4  C.  Li   1338. 

73.  First  Nat.  Bank  v.  Dutcher  [Iowa]  104 
N.  "W.   497. 

Particular  condition  Interpreted:  A  cow 
arid  a  young  calf  were  purchased  by  plaintiff 
for  breeding  purposes  under  a  catalogue  re- 
citing that  a  cow  and  calf  should  be  treated 
as  one  animal,  and  under  a  warranty  that 
all  animals  of  breeding  age  were  guarantied 
breeders,  and  that,  in  case  of  a  failure  to 
breed,  after  a  satisfactory  trial,  the  animal 
might  be  returned,  with  the  reserved  right 
to  the  seller  for  the  period  of  six  months  to 
try  the  animal  and  return  her  to  the  buyer 
if  she  proved  a  breeder,  held  plaintiff  was 
not  bound  to  return  the  calf  as  a  condition 
to  his  right  to  return  the  cow  as  a  nonbreeder 


under  the  contract.     White  v.  Miller   flowa] 
105  N.  W.  993. 

74.  Lucile  Min.  Co.  v.  Fairbanks,  Morse 
&  Co.,  27  Ky.  Ll  R.  1100,  87  S.  W.  1121.  And 
no  action  will  lie  unless  such  notice  was 
given  and  a  failure  to  comply  with  the  war- 
ranty within   a  reasonable   time.     Id. 

75.  On  the  sale  of  an  animal  his  death 
being  caused  by  a  disease  constituting 
a  breach  of  warranty,  the  buyer  need  not 
comply  with  the  terms  of  the  sale  as  to  re- 
turning him  to  the  place  of  delivery.  Otto 
V.  Braman  [Mich.]  12  Det.  Leg.  N.  699.  105 
N.  W.   601. 

76.  So  held  where  contract  of  purchase  of 
grain  for  foreign  shipment  required  notice 
of  time  of  shipment.  Steinhardt  v.  Bing- 
ham, 182  N.  T.  326,  75  N.  E.  403,  afg.  90  App. 
Div.   149,   85  N.  T.  S.    1044. 

77.  It  is  equivalent  to  a  refusal  by  sellers 
of  a  horse  to  give  another  in  his  place  to 
the  purchaser,  as  allowed  by  the  contract  of  ' 
sale,  where,  knowing  of  the  horse's  death 
and  without  a  request  to  defendant  to  take 
another,  they  bring  an  action  on  the  note 
for  the  purchase  price,  denying  liability  on 
their  warranty.  Otto  v.  Braman  [Mich.]  12 
Det.  Leg.  N.  699,  105  N.  W.  601. 

78.  See  4  C.  L.  1338. 

79.  Gaar,  Scott  &  Co.  v.  Hodges  [Ky.]  90 
S.   W.  580. 

80.  Callahan  V.  CRourke,  96  N.  T.  S. 
1010.  Acceptance  of  property  warranted 
does  not  waive  the  right  to  defend  on  a 
breach  of  warranty  in  an  action  for  the 
price.  Dally  v.  Smith-Hippen  Co.,  Ill  111. 
App.    319. 

81.  Sale  of  brooms  warranted  to  be  of 
certain  weight .  and  tight  in  handle.  Pur- 
chaser looked  at  them  hurriedly  without 
close  examination.  Woods  v.  Thompson  114 
Mo.  App.  38,  88  S.  W.  1126. 

82.  That  buyer  examined  only  samples 
does  not  bar  his  claiming  that  the  goods 
when  received  were  not  merchantable,  they 
being  warranted.  Jones  v.  Emerson  [Wash  1 
82   P.   1017. 

83.  Acceptance  and  use  of  logs  without 
objection  held  to  waive  breach  of  warranty 
as  to  size.  Dlechmann  v.  Boyd,  98  N.  Y.  S. 
202.     Under    a    warranty    of    fitness,    a.    pur- 
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of  warranty  may  be  waived  by  taking  advantage  of  an  exchange  privilege.'*  As  a 
general  rule  an  implied  warranty  is  waived  by  acceptance/"  except  where  the  defects 
are  latent,'*  though  it  being  possible  to  return  the  goods,  retention  or  payment  after 
discovery  will  waive  the  latter.^^  An  implied  warranty  survives  acceptance  until 
inspection  or  until  a  reasonable  time  has  elapsed  therefor.*'  It  is  the  buyer's  duty  to 
make  a  prompt  inspection  and  such  as  is  customary  and  sufficient  to  determine  the 
character  of  the  goods,'"  and  if  he  makes  such  inspection  and  latent  defects  subse- 
quently appear,  the  seller  can  only  recover  on  a  quantum  meruit.""  What  is  a  reason- 
able time  for  inspection  depends  upon  the  circumstances  of  the  case  and  is  usually  a 
question  of  fact  for  the  ^ury.*^  This  reasonable  time  depends  more  or  less  upon  the 
character  of  the  goods  shipped  and  the  opportunity  for  inspection."^  A  more  prompt 
inspection  of  perishable  goods  is  required  than  of  nonperishable  goods."'  Under  an 
agreement  by  the  vendee  to  inspect  the  goods  and  notify  the  vendor  of  any  defects 
within  a  certain  time  or  waive  all  objections  to  them,  the  fact  that  the  inspection 
cannot  be  made  within  such  time  is  no  defense  to  an  action  for  the  purchase  price 
in  the  absence  of  fraud."*  But  if  plaintiff  in  such  case  knows  that  the  inspection 
cannot  be  made  within  the  given  time  and  knowingly  sends  inferior  goods  for  the 
purpose  of  defrauding  the  vendee,  he  cannot  recover  the  purchase  price.""    A  pur- 


-  chaser  has  a  reasonable  length  of  time  In 
which  to  test  a  machine.  Gaar,  Scott  &  Co., 
V.  Hodges  [Ky.]  90  S.  W.  580.  A  purchaser 
of  a  chattel  with  a  warranty  has  a  reason- 
able time  In  which  to  examine  and  use  the 
property  to  ascertain  whether  It  Is  as  war- 
ranted. Devine  v.  Ryan,  115  ni.  App.  498. 
Retention  of  machine  for  five  days  after 
seller's  agents  ceased  to  try  to  remedy  de- 
fects held  not  an  unreasonable  time.  First 
Nat.  Bank  v.  Dutcher  [Iowa]  104  N.  W.  497. 
A  purchaser  of  an  article  sold  under  war- 
ranty of  fitness  is  not  Justified  after  demon- 
stration of  Its  unfitness,  in  not  only  using- 
up  V.  hat  he  had  first  bought,  but  in  going  on 
and  buying  and  using  the  article  indefinite- 
ly, but  by  so  doing  he  waives  the  warranty. 
B.  P.  Ducas  Co.  v.  American  Silk  Dyeing  & 
Finishing  Co.,  48  Misc.  411,  95  N.  Y.  S.  590. 
NOTE.  Waiver  of  righti  Whether  a  legal 
right  has  been  waived  is  a  question  of  fact 
for  the  jury.  Fox  v.  Harding,  7  Cush.  [Mass.] 
616.  Since  a  warranty  is  a  collateral  agree- 
ment (Fairbank  Canning  Co.  v.  Metzger,  118 
N.  T.  260),  which,  being  broken,  gives  the 
right  to  retain  the  goods  and  sue  for  dam- 
ages (Underbill  v.  Wolf,  131  111.  425),  and 
this  without  any  notice  to  the  seller,  of  the 
defect  (Tacoma  Coal  Co.  v.  Bradley,  2  Wash. 
600),  it  would  seem  that  the  continued  use 
of  the  first  lot  of  goods  in  the  principal  case 
would  not  constitute  a  waiver.  See  Burling- 
ton &  Missouri  R.  Co.  v.  Boestler,  15  Iowa, 
555.  Although  the  ordering  of  the  second 
lot  might  constitute  a  waiver  by  estoppel 
(Royal  V.  Aultman  &  Taylor  Co.,  116  Ind. 
424,  427),  yet  the  court  should  have  sent 
the'  question  to  the  jury. — 6  Columbia  L..  R. 
280. 

84.  Where  the  buyer  returned  the  article 
and  exchanged  it  for  other  property  held  to 
waive  right  to  damages  for  breach  of  war- 
ranty. Smith  V.  Newberry  [N.  C]  63  S.  E. 
234. 

85.  Acceptance  waives  all  defects  except 
breach  of  specific  warranties.  Callahan  v. 
O'Rourke,   96  N.   T.  S.   1010. 


89.  Where  a  contract  to  manufacture  a 
boiler  for  a  tug  provided  that  it  should  be 
satisfactory  to  the  engineer,  the  fact  that 
the  boiler  was  received  by  him  and  put  in 
the  tug  does  not  necessarily  constitute  an 
acceptance,  nor  exclude  the  implied  warran- 
ty of  fitness  by  the  manufacturer  with  re- 
spect to  defects  which  were  discoverable 
only  by  actual  use.     The  Nimrod,  141  F.  216. 

87.  A  voluntary  payment  of  the  amount 
due  on  the  goods,  less  an  agreed  deduction, 
after  discovery  of  defects  held  to  bar  re- 
covery of  money  so  paid.  Altschul  v.  Koven, 
94  N.   T.  S.  558. 

88.  In  the  absence  of  an  express  warran- 
ty the  buyer,  on  receipt  of  the  goods,  must 
act  promptly  after  an  opportunity  to  inspect 
and  must  reject  them  within  a  reasonable 
time.  Day  Leather  Co.  v.  Michigan  Leather 
Co.  [Mich.]  12  Det.  Leg.  N.  548,  104  N.  W. 
797.  Where  a  purchaser  of  lumber  accepted 
it  and  made  no  complaint  as  to  quality  for 
eight  months  thereafter,  he  waived  any  de- 
fects and  was  liable  for  the  purchase  price. 
H.  McCormick  Lumber  Co.  v.  Wiiians  [Wis.] 
105   N.   W.    945. 

89.  Jones  v.  Bloomgarden  [Mich.]  12  Det. 
Leg.  N.  1019,  106  N.  W.  891.  The  fact  that 
such  an  inspection  will  take  a  few  hours' 
time  is  no  defense.     Id. 

90.  91,  92.  Jones  v.  Bloomgarden  [Mich.] 
12  Det.  Leg.  N.   1019,  106  N.  W.  891. 

03.  Jones  v.  Bloomgarden  [Mich.]  12  Det. 
Leg.  N.  1019,  106  N.  W.  891.  Two  days'  de- 
lay in  inspecting  shipment  of  beans  held  un- 
reasonable.    Id. 

94.  Notice  within  5  days  after  receipt  of 
part  of  the  goods  of  defects  in  another  part 
received  more  than  5  days  before  tho  no- 
tice held  insufficient.  Walter  Pratt  &  Co. 
V.  Morris  &  Co.,  27  Ky.  L.  R.  1035,  87  S.  W. 
783. 

95.  If  buyer  within  reasonable  time  offer- 
ed to  return  the  goods.  Walter  Pratt  & 
Co.  V.  Morris  &  Co.,  27  Ky.  L.  R.  1035,  87  S. 
W.   783. 
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chaser  oi  goods  for  a  certain  purpose  cannot  keep  them  without  paying  for  them  merely 
because  they  are  unfit  for  such  purpose  if  they  are  of  value  for  some  purpose.'"  Ac- 
ceptance does  not  bar  a  purchaser  in  a  sale  by  sample  from  keeping  the  goods  and  su- 
ing for  damages.*^  A  privilege  of  changing  the  goods  if  unsatisfactory  will  not  bar  the 
purchaser  from  setting  up  breach  of  the  implied  warranty  of  suitableness  in  an  action 
for  the  price."^ 

Unless  waived,"  failure  to  comply  with  the  terms  of  the  conditions  of  the  war- 
ranty will  waive  a  breach  of  the  latter.^  Notice  of  the  kind  required  by  the  contract 
must  be  given  within  the  time  stipulated  therein ;  but  the  seller  waives  his  right  to 
a  notice  in  the  manner  prescribed,  by  acting  on  the  notice  received.^  As  to  whether 
there  is  a  waiver  of  a  provision  requiring  notification  of  defects  is  a  question  for  the 
jury.'  The  waiver  of  one  condition  does  not  necessarily  affect  others.*  Neglect  on 
the  part  of  the  buyer  to  perform  any  of  the  abov6  stated  duties-may  be  waived.^ 

Conditions.^ — In  the  absence  of  fraud,  acceptance  after  an  opportunity  to  in- 
specf  or  a  reasonable  time  thereafter*  and  without  an  offer  to  return*  is  generally 


96.  Instruction  erroneous  that  if  goods 
were  of  no  value  for  the  purpose  for  which 
.sold  verdict  should  he  for  defendant.  Walter 
Pratt  &  Co.  V.  W.  C.  Morris  &  Co.,  27  Ky. 
L.  R.   1035,  87  S.  W.  783. 

97.  So  held  where  goods,  at  buyer's  re- 
quest, were  sent  to  a  mill  and  breach  was 
not  discovered  until  returned  by  the  latter. 
Hamilton  v.  Pelonsky,  48  Misc.  554,  96  N. 
T.  S.  216. 

»8.  Elgin  Jewelry  Co.  v.  Estes,  122  Ga. 
807,   50   S.   E.   939. 

9».  Where  seller  tried  to  remedy  defects 
after  expiration  of  the  time  limit  set  by  the 
contract  for  notice  thereof  held  to  amount 
to  a  waiver  of  such  provision.  First  Nat. 
Bank  v.  Dutcher  [Iowa]    104  N.  W.  497. 

1.  Failed  to  give  notice  and  return  ma- 
chine. Shearer  v.  Gaar,  Scott  &  Co.  [Tex. 
Civ.  App.]  90  S.  W.  684.  Where  engine  if 
not  satisfactory  at  the  end  of  30  days'  trial 
was  to  be  delivered  on  board  ears  at  a  cer- 
tain place,  failure  to  §o  deliver  waives 
breach.  Charter  Gas  &  Engine  Co.  v.  Bar- 
ton [Ala.]  39  So.  985.  Notice  to  be  given 
within  5  days  of  receipt  of  perfume,  goods 
not  up  to  sample  but  no  notice  given.  S.  M. 
Duffle  &  Co.  V.  Walter  Pratt  &  Co.  [Ark.] 
88  S.  W.  842.  Contract  provided  for  itemized 
notice  of  failure  to  come  up  to  samples  with- 
in 5  days  after  receipt  of  goods.  Failure  to 
give  such  notice  construed  as  waiver.  Balrd 
Bros.  V.  Walter  Pratt  &  Co.  [Ind.  T.]  89  S. 
W.  648.  Where  there  was  no  notice  of 
breach  of  warranty,  according  to  terms  of 
contract,  evidence  of  breach  was  inadmissi- 
ble and  there  was  no  question  for  the  jury 
thereoft.  Id.  Payment  cannot  be  refused  on 
the  ground  of  breach  of  warranty  in  case 
of  waiver  of  breach  by  failure  to  give  the 
contractual  notice.  Id.  Where  warranty 
provided  that  notice  of  and  opportunity  to 
remedy  defects  should  be  given  and  buyer 
refused  to  allow  an  opportunity  to  remedy 
the  defect,  held  not  to  show  a  breach  of  the 
warranty,  the  defect  being  remedial.  Gaar, 
Scott  &  Co.  V.  Halverson  [Iowa]  105  N.  W. 
108. 

2.  Siebe  v.  Hellman  Mach.  Works  [IJid. 
App.]    77    N.   E.    300. 

3.  Buchanan  v.   Laber   [Wash.]   81   P.   911. 


4.  Where  warranty  required  that  notice  of 
defects  be  given,  that  after  such  notice  the 
seller  be  allowed  a  reasonable  time  to  remedy 
the  same  and  if  he  fail  to  do  so  the  buyer 
could  then  return  the  machine,  held  waiver 
of  notice  had  no  effect  upon  stipulation 
for  a  return,  but  that  the  buyer  had  a 
reasonable  time  after  seller  ceased  to  try 
and  remedy  defects  w^ithin  which  to  return 
the  machine.  First  Nat.  Bank  v.  Dutcher 
[Iowa]    104  N.  W.   497. 

5.  Letters  of  advice  aiid  extension  of  time 
held  a  waiver  of  delay  in  returning  animal 
for  breach  of  warranty.  White  v.  Miller 
[Iowa]  105  N.  W.  993.  Failure  to  return 
horse  within  a  reasonable  time  after  dis- 
covery of  breach  of  warranty  held  not  to  ab- 
solve seller  of  duty  to  recompense  buyer,  the 
seller  having  extended  the  time  for  testing 
and  the  horse  having  died  during  such  ex- 
tended time  from  the  disease  constituting  the 
breach  of  warranty.  Otto  v.  Braman  [Mich.] 
12  Det.  Leg.  N.   699,   105  N.   W.   601. 

e.     See   4  C,  L.   1340. 

7.  E.  T.  feurrowes  Co.  v.  Rapid  Safety 
Filter  Co.,  97  N.  T.  S.  1048.  An  acceptance 
of  goods  sold  after  a  full  and  fair  oppor- 
tunity to  inspect  them  waives  a  subsequent 
objection  to  plain  and  visible  defects.  Ob- 
jection to  the  seams  and  rivets  of  pipe  held 
waived  after  30  days.  McLeod  v.  Andrews 
&   Johnson  Co.,    116    111.  App.    646. 

8.  Goods  of  a  certain  quality  and  price 
being  ordered,  the  buyer  Is  bound  to  deter- 
mine compliance  with  the  contract  within 
a  reasonable  time  after  opportunity  for  in- 
spection. Drucklieb  v.  Universal  Tobacco 
Co.,  106  App.  Div.  470,  94  N.  T.  S.  777.  Reme- 
dy in  the  absence  of  a  warranty  is  to  refuse 
to  accept  the  goods  when  delivered  or  to 
return  them  within  a  reasonable  time  after 
the  departure  from  the  terms  of  the  contract 
is  discovered.  American  Theater  Co.  v  Sie- 
gel-Cooper   &   Co.    [111.]    77  N.   E.    588. 

9.  B.  T.  Burrowes  Co.  v.  Rapid  Safety 
Filter  Co.,  97  N.  T.  a  1048.  The  article  not 
complying  with  the  contract,  the  buyer  can- 
not retain  the  property  and  claim  damages 
or  refuse  to  pay  therefor.  Id.  The  buyer 
receiving  and  using  goods  below  grade  must 
pay  their  value.     Gilmore  &  Maginnis  v.  Meek- 
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held  to  waive  nonconformity  with  the  contract.  Mere  complaint  that  goods  do  not 
conform  to  contract  does  not  amount  to  'a  rejection  or  an  offer  to  return  the  goods.^" 
Buyers  of  goods,  who  neglect  to  inspect  the  same  on  delivery  and  who'  assume'  own- 
ership and  consign  the  goods  to  others,  cannot  obtain  relief  against  their  vendors 
because  of  a  patent  defect,  which  the  most  superficial  examination  would  have  dis- 
closed.^^ An  agreement  that  goods  sold  shall  prove  satisfactory  necessarily  implies 
a  reasonably  prompt  inspection  where  no  period  of  time  is  specified,,^''  and  if  the 
buyer  refuses  the  goods  he  must  be  prepared  to  show  that  the  goods  rejected  were 
legally  unsatisfactory.^^  He  cannot  establish  his  right  to  refuse  acceptance  by  show- 
ing merely  that  other  goods  received  under  similar  orders  were  unsatisfactory.^* 
It  is  no  excuse  for  the  breach  of  an  unconditional  condition  that  the  buyer  could 
have  prevented  the  breach.^^  Acquiescence  may  waive  breach.^"  Objections  not 
made  are  deemed  waived.'^'  Conditions  for  the  benefit  of  one  of  the  parties  alone 
may  be  waived  by  him.^^  An  agent  having  power  and  authority  to  sell  a  machine 
Tmder  a  contract  which  contains  conditions  for  the  benefit  of  the  seller  has  authority 
to  bind  his  principal  by  a  waiver  of  such  conditions,^"  and,  the  principal  being  a 
corporation,  this  is  true  though  the  contract  contains  a  clause  providing  that  "no 
person  has  any  authority  to  add  to,  abridge  or  change  this  warranty  in  any  manner."^" 
(§  8)  F.  Remedies'^  on  the  warranty  and  breach  of  condition  have  been  re- 
served for  other  parts  of  this  title''^  together  with  damages  for  breach,^'  and  rights  of 
assignees  and  subsequent  purchasers.^* 


er  [La.]  40  So.  244.  A  buyer  who  accepts 
and  retains  goods  and  consumes  them  by 
use  without  objection  admits  by  so  doing 
that  they  are  satisfactorily  in  compliance 
with  the  terms  of  his  purthase  as  respects 
character  and  quality.  Cohen  v.  Hawkins 
[Neb.]  104  N.  W.  179.  Where  after  sellers 
discover  a  breach  of  the  contract  authorizing 
rescission  they  treat  the  contract  as  a  valid, 
vital  obligation,  they  waive  their  right  to 
rescind.  Bernard  v.  Sloan  [Cal.  App.].  84  P. 
232.'  A  buyer  cannot  receive  goods  under  a 
contract,  appropriate  them  to  his  own  use 
and  then  defeat  an  action  for  the  purchase 
price  on  the  ground  that  the  goods  are  not 
of  tthe  exact  quality  or  description  called  for 
by  the  contract.  American  'Theater  Co.  v. 
Siegel-Cooper  &  Co.  [111.]  77  N.  E.  588. 
Where  orders  for  bags  were  subject  to  can- 
cellation in  case  plaintiff  did  not  furnish 
defendant  a  certain  machine  by  a  certain 
date  and  plaintiff  failed  to  do  so  but  sub- 
sequently delivered  the  bags  and  they  were 
retained  for  Ave  months,  held  a  waiver  of 
the  condition.  Root  &  McBride  Co.  v.  Wal- 
ton Salt  Ass'n  [Mich.]  12  Det.  Leg.  N.  193, 
103  N.  W.   844. 

10.  B.  T.  Burrowes  Co.  v.  Rapid  Safety 
Filter  Co.,  97  N.  T.  S.  1048. 

11.  W.  L.  Watkins  &  Co.  v.  Guthrie  & 
Co.  [Miss.]  38  So.  370.  So  held  where  buy- 
ers of  corn  shipped  to  them  paid  the  draft 
and  received  the  bill  of  lading  therefor  and 
on  the  same  day,  without  inspection,  though 
having  ample  opportunity  therefor,  and  with- 
out breaking  the  seal  of  the  car,  forwarded 
the  goods  to  their  customers.     Id. 

12.  13,  14.  Kupfer  V.  Michigan  Clothing 
Co.  [Mich.]  12  Det.  Leg.  N.  433,  104  N.  W.  582. 

15.  Sale  of  cattle;  held  breach  of  agree- 
ment to  furnish  reg'istration  papers  could 
not  be  justified  on  the  ground  that  the  pur- 


chaser should  have  procured  the  papers  from 
other  sources.  Miller  v.  Mosely  [Tex.  Civ. 
App.]  91  S.  W.  648.  The  breach  of  an  un- 
conditional agreement  to  keep  extras  for  re- 
pairs on'  hand  gives  rise  to  a  "Set-ofC  against 
an  action  for  the  purchase  price  regardless 
of  the  cause  of  the  breakages.  Tyson  v. 
Jackson  Bros.  [Tex.  Civ.  App.]  90  S.  W.  930. 
16-  Where  a  written  contract  provided' 
for  an  official  grading  of  corn,  and  a  subse- 
quent letter  from  purchaser  gave  a  different 
grading  acquiesced  in  by  seller,  the  original 
grading  was  waived.  Flanagan  Mills  & 
Elevator  Co.  v.  Geo.  A.  Adams  Grain  Co. 
[Mo.    App.]    90    S.    W.    1035. 

17.  Where  the  seller  of  a  horse,  which  he 
had  agreed  to  take  back  if  unsatisfactory, 
objected  to  taking  him  back,  on  the  ground 
that  he  was  in  bad  condition,  an  objection 
that  the  tender  back  was  premature  is  waiv- 
ed.    Rosenthal  v.  Rambo   [Ind.]   76  N.  E.  404. 

18.  Where  defendant  agreed  to  sell  and 
plaintiff  agreed  to  buy  provided  he  could  get 
a  certain  lease,  held  condition  could  h& 
waived  by  plaintiff.  Kubillus  v.  Bwert 
[Wash.]  82  P.  147.  Where  contract  provided 
that  if  seller  found  that  identical  contracts 
did  not  exist  between  the  buyer  and  others, 
the  contract  should  become  void  held  that 
such  provision  was  for  the  sole  benefit  of 
the  seller  and  the  breach  thereof  only  ren- 
dered the  contract  void  at  the  seller's  elec- 
tion. Ber'nard  v.  Sloan  [Cal.  App.]  84  P. 
232. 

19.  20.  First  Nat.  Bank  v.  Butcher  [Iowa] 
104   N:   W.    497. 

21.  See   4   C.   L.   1341.. 

22.  See  post,  §  10,  Remedies  of  the  seller; 
§  11,  Remedies  of  the  purchaser. 

23.  See  post,   §   12. 

24.  See  post,   §   13. 
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'•  §  9.  Payment,  tender,  and  price- as  terms  of  the  contract.^''-^—la  the  absence  of 
agreement  for  credit  or  delay,  delivery  and  payment  are  each  a  condition  of  the 
other,"*  though  this  condition  may  be- waived  by  the  seller  or  his  agent.^''  Where  the 
parties  to  an  executory  contract  of  sale  agree  that  the  price  shall  be  fixed  by  valuers ' 
nominated  in  the  agreement,  and  one  of  the  valuers  nominated  refuses  to  act,  the 
other  has  no  power,  without  the  consent  of  both  parties  to  the  agreement,  to  select  a 
third  person  to  act  as  valuer  in  the  place  of  the  person  so  refusing.^*  The  consent 
of  one  of  the  parties  to  the  agreement  to  such  an  arrangement  cannot  be  implied 
from  his  failure  to  answer  notices  of  the  refusal  of  a  valuer  to  act  and  stating  that 
on  his  failing  to  select  another  valuer  the  valuer  willing  to  act  would  make  a  selec- 
tion,^' and  the  fact  that  such  party  is  the  cause  of  the  refusal  of  the  one  valuer  to 
act  does  not  estop  him  from  denying  that  he  is  bound  by  a  valuation  made  otherwise 
than  as  provided  in  the  agreement.^"  A  person  who  buys  goods  upon  credit  thereby 
impliedly,  if  not  expressly,  represents  that  he  intends  to  pay  for  them,^^  and  one  ob- 
taining goods  as  upon  an  implied  contract  is  liable  for  their  fair  market  value.^''' 
The  buyer  agreeing  to  pay  a  third  party  the  latter  may  sue  to  enforce  the  contract,^' 
and  the  promise  being  unconditional,  it  is  immaterial  whether  such  third  person 
executes  a  release  to  the  seller  or  not.'*  The  retirement  of  a  partner  constitutes 
a  ''^discontinuance  of  the  business,"  even  though  the  other  partners  take  in  a  new 
partner  and  continue  to  carry  on  the  business.^'  Where  the  price  to  be  paid  is  to 
be  determined  by  measurement  or  estimate  of  the  parties  or  third  persons,  the  con- 
elusion  reached  is  conclusive  in  the  absence  of  fraud,  mistake,  or  express  provision 
to  the  contrary.*' 

§  10.    Remedies  of  the  seller.     A.  Rescission  and  retaking  of  goods  or  action 
for  conversion.    Rescission.^'' — A  sale  being  induced  by  fraud'*  or  undue  influence'" 


25.  See  4  C.  L.  1342.  Payment  as  neces- 
SEiry  to  pass  title,  see  ante,  §  6.  Conditional 
sales,    see    post   §    14. 

2G.  Williams  v.  VPilson  &  McNeal  Co.,  97 
N.  T.  S.  731.  Where  a  seller  put  prices  on 
goods  and  the  buyer  ordered  them  from  time 
to  time,  but  no  credit  was  extended,  there 
■was  not  such  an  entire  contract  that  the 
seller  was  not  entitled  to  recover  for  the 
g-oods  first  sold  and  delivered,  till  he  should 
have  delivered  goods  subsequently  ordered 
by  the  buyer.  Id.  Where  the  time  of  pay- 
ment is  not  fixed  by  the  contract  of  sale, 
the  la'w  presumes  a  cash  sale.  Baker  v.  Mc- 
Bonald  [Neb.]    104  N.  W.  923. 

27.  Where  the  seller  forwards  the  bills 
of  lading  with  drafts  attached  to  a  bank, 
the  fact  that  the  buyer  obtains  the  bills  of 
lading  without  paying  the  drafts  does  not 
constitute  a  breach  of  contract  by  the 
buyer.  So  held  where  bank  delivered  bills 
of  lading  upon  the  buyer  accepting  the 
draft.  John  B.  Hall  Commission  Co.  v.  R, 
li.    Crook   &   Co.    [Miss.]    40    So.    20. 

28,  29,  30.  Elberton  Hardware  Co.  V. 
Hawes,    122    Ga.    858,    50    S.    E.    964. 

ai.     Upchurch   v.    Mlzell    [Fla.]    40    So.    29. 

32.  Te&tzel  v.  Davidson  Bros.  Marble  Co. 
[Neb.].  104  N.   W.   1068. 

'  33.  Civ.  Code  §  1559.  Peters  v.  George 
[Cal.  App.]  81  P.  1117.  Where  the  buyer 
assumes  and  agrees  to  pay  as  the  purchase 
pVice,  or  a  part  of  it,  an  indebtedness  of  the 
seller  to  a  third  person,  the  creditor  may  en- 
force the  obligation  by  a  suit  at  law  against 
both  parties  to  the  agreement.  Butler  v.'E. 
E    Bruce  &  Co.    [Neb.]   106  N.  W.   445. 


34. 

1117. 

33. 
124. 

36. 


Peters    v.    George    [Cal.    App.]    81    P. 
Warren  &  Lainer  v.  Cash  [Ala.]  39  So. 


Where  the  amount  to  be  paid  is  to  be 
determined  by  measurement  of  the  property 
by  the  parties,  a  measurement  which  is  gross- 
ly unfair,  as  the  result  of  fraud  or  mistake, 
is  not  binding.  Baker  v.  McDonald  [Neb.] 
104  N.  W.  923.  Where  a  contract  for  the 
delivery  of  coal  in  instalments  provided  for 
the  making  of  payments  in  instalments,  ac- 
cording to  estimates  and  certificates  of  the 
buyer's  engineer,  the  estimates  and  certifi- 
cates of  the  engineer  were  conclusive  on  the 
parties  in  the  absence  of  any  claim  of  fraud 
or  mistake  as  to  the  quantity  or  value  of  the 
coal  delivered.  Price  v.  New  York,  104  App. 
Div.  198,  93  N.  Y.  S.  967.  See,  also,  ante,  § 
7    A. 

37.  See    4    C.    Li.    1343. 

38.  John  Silvey  &  Co.  v.  Tift,  123  Ga.  804, 
51  S.  E.  748;  Shevlin  v.  Shevlin  [Minn.]  105 
N.  W.  257;  Fisher  v.  Brown,  111  111.  App.  486. 
So  held  where  sale  was  induced  by  fraudu- 
lent representations  of  insolvent  buyer  made 
with  intent  not  to  pay  for  the  goods.  Seeley 
v.  Seeley-Howe-Le  Van  Co.  [Iowa]  105  N.  W. 
380.  Executory  contract.  Fraudulent  mis- 
representations as  to  paid  up  capital. 
Omaha  Feed  Co.  v.  Rushforth  [Neb.]  106  N. 
W.  25.  Sale  of  goods  sold  corporation  on 
the  faith  of  a  false  return  of  its  assets  and ' 
liabilities  made  under  Pub.  St.  1882,  c.  106, 
§  54,  may  be  rescinded  and  the  goods  re-' 
covered  in  replevin.  Steel  v.  Webster  188 
Mass.  478,   74  N.  E.   686.     A  bill  of  sale  '  giv- 
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the  seller  may  rescind  and  reclaim  his  property  or  so  much  of  it  as  is  :still  in  the- 
possession  of  the  purchaser,*"  or  his  receiver."  It  is  not  necessary  that  the  vendor 
consent  to  the  rescission.*^  If  the  seller  elects  to  rescind  he  must  give  notice  to 
the  purchaser  of  such  election  and  of  his  determination  to  reclaim  the  goods  sold,*' 
and  if  he  has  received  anything  in  payment,  he  must  return  it  or  tender  it  to  the 
purchaser.**  If  the  buyer  has  sold  or  disposed  of  some  of  the  property  so  as  to 
put  it  beyond  the  seller's  reach,  the  latter  may  reclaim  all  the  property  that  can  be 
recovered,*"  but  cannot  recover  that  the  identity  of  which  has  been  lost.*"  As  to 
that  which  he  cannot* recover,  he  may  have  a  right  of  action  against  the  purchaser, 
not  upon  the  contract  but  based  upon  the  theory  of  the  conversion  of  the  goods 
not  found,  or  an  action  based  upon  the  contract  implied  by  law  where  a  vendee  has 
disposed  of  the  goods  for  money  and  the  seller  has  waived  the  tort.*'  He  cannot, 
however,  proceed  both  under  the  contract  of  sale  and  against  it.*'  The  wrongdoer 
cannot  make  extreme  vigilance  and  promptitude  conditions  of  the  affirmative  disap- 
proval by  the  party  wronged,*"  but  the  duty  to  commence  proceedings  arises  only 
upon  discovery,""  and,  in  the  absence  of  special  circumstances,  mere  acquiescence 
will  not  take  away  the  right  of  action  unless  continued  for  .the  period  of  limita- 
tions."^ Any  unequivocal  act  whereby  the  seller  with  knowledge  of  the  fraud  elects 
to  treat  the  sale  as  valid,  whether  made  in  court  or  not,  is  a  sufficient  election  to 
prevent  him  from  subsequently  rescinding  the  sale,"^  and  such  election  is  conclusiva 


en  to  prevent  a  lawful  levy  upon  certain 
chattels,  is  a  voluntary  act  and  not  open  to 
rescission.  Lewter  v.  Lindley  [Tex.  Civ. 
App.]  89  S.  W.  784.  Where  a  company  Is 
practically  insolvent  and  it  buys  property  on 
credit  and  turns  it  over  to  a  retiring  stock- 
holder in  liquidation  of  his  interests,  the 
transaction  may  be  considered  fraudulent  as 
to  the  vendor  entitling  him  to  rescind. 
Howell  V.  Crawford  [Ark.]  89  S.  W.  1046. 
A  tradesman  who  knowingly  makes  false 
statementH  to  a  conunerclal  agency  to  pro- 
cure credit  is  liable  to  an  action  for  rescis- 
sion and  for  damages  to  anyone  who  extends 
credit  on  the  faith  of  such  statement  and 
who  suffers  injury  thereby  although  the 
representations  were  not  made  to  him  per- 
sonally and  although  there  was  no  specific 
intent  on  the  tradesman's  part  to  defraud  his 
creditors  by  the  statements  made  by  him. 
Mills  V.  Brill,  105  App.  Div.  389,  94  N.  T.  S. 
163. 

39.  Shevlin  v.  Shevlin  [Minn.]  105  N.  W. 
257.  Where  younger  brother  was  a  drunk- 
ard and  was  ignorant  of  value  of  stock  sold, 
held  elder  brother  exercised  undue  influence 
in  buying  same.     Id. 

40.  John  Silvey  &  Co.  v.  Tift,  123  Ga.  804, 
51   S.   B.    748. 

41.  So  held  where  sale  was  induced  by 
fraudulent  representations  of  insolvent  buy- 
er made  with  Intent  not  to  pay  for  the 
goods.  Seeley  v.  Seeley-Howe-Le  Van  Co. 
[Iowa]    105   N.    W.    380. 

42.  John  Silvey  &  Co.  v.  Tift,  123  Ga.  804, 
El    S    E     748 

43.  John  Silvey  &  Co.  v.  Tift,  123  Ga.  804, 
51  S.  E.  748.  Party  relying  on  rescission 
mi4st  shpw  what  he  rescinded  promptly  and 
this  implies  some  notice  to  the  other  party 
of  such  determination.  McGue  v.  Rommel 
[Cal.]   83  P.  1000. 

44.  John  Silvey  &  Co.  v.  Tift,  123  Ga.  804, 
51   S.  E.   748;  Wellden  v.  Witt   [Ala.]   40   So. 


126.  Before  demanding  return  of  property 
must  tender  purchase  price  paid.  German- 
American  Provision  Co.  v.  Jones  Bros.  &  Co. 
[Miss.]  39  So.  521.  Where  a  note  was  given 
for  the  purchase  price  and  the  seller,  claim- 
ing rescission  by  mutual  consent,  sought  to 
recover  the  chattel  sold,  his  ofiEer  to  return 
the  note  made  at  the  time  of  the  trial  is  suf- 
ficient. Wellden  v.  Witt  [Ala.]  40  So.  126. 
One  being  induced  by  fraud  to  sell-  personal 
property,  replevin  will  not  lie  to  recover  it 
without  a  rescission  prior  to  commencing 
the  action  and  a  placing,  or  offer  to  place,  the 
vendee  in  statu  quo.  McGuire  v.  Bradley, 
118  111.  App.  59.  Plaintiff  sold  defendant 
corporate  stock  and  the  latter  agreed  to  pay 
the  corporate  debts  and  did,  and  he  also 
agreed,  but  failed,  to  change  the  corporate 
name.  Held  that  plaintiff  could  not  rescind 
the  sale  because  of  such  failure  and  recover 
the  stock  without  returning  the  price  paid. 
Donov.an  v.  McDermott,  108  Mo.  App.  533,  84 
S.  W.   153. 

45.  John  Silvey  &  Co.  v.  Tift,  123  Ga.  804, 
51  S.  E.  748. 

46.  A  seller  of  lumber  which  was  used 
by  the  purchasers,  together  with  other  lum- 
ber, in  the  construction  of  barges,  cannot  ac- 
quire any  right  or  title  to  such  barges  by  an 
attempted  rescission  of  the  sale.  American 
Lumber  Co.  v.  Taylor   [C.  C.  A.]    137  F.   321. 

47.  John  Silvey  &  Co.  v.  Tift,  123  Ga.  804, 
51  S.  B.   748. 

48.  Cannot  take  back  such  of  the  goods 
as  remain  on  hand  as  part  payment  of  the 
indebtedness  arising  from  the  contract  of 
sale  and  retain  a  claim  or  seek  payment  for 
the  balance  of  the  purchase  price.  John 
Silvey  &  Co.  v.  Tift,  123  Ga.  804,  51  S.  B.  748. 

49.  Shevlin  v.  Shevlin  [Minn.]  105  N.  W. 
257. 

*50.  Shevlin  v.  Shevlin  [Minn.]  105  N.  W. 
257.  Must  act  promptly.  McGue  v.  Rommel 
[Cal.]    83   P.    1000. 
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upon  hilii  though  no  injury  has  been  done  by  reason  thereof  or  would  result  from 
setting  it  aside.^'  A  person  who  buys  goods  upon  credit  thereby  impliedly,  if  not 
expressly,  represents  that  he  intends  to  pay  for  them."*  If,  therefore,  he  has  no  such 
intention,  and  a  fortiori  if  he  has  then  a  present  intention  not  to  pay  for  them  and 
conceals  this  fact  from  the  seller,  there  is  such  a  misrepresentation  of  a  material 
fact  as  will  entitle  the  seller  to  avoid  the  sale.^°  This  intention  must  be  one_  existing 
at  the  time  of  the  sale  and  not  merely  one  formed  after  the  sale."*'  It  may  be  in- 
ferred from  circumstances.'^  Undue  influence  is  especially  a  ground  for  rescission 
where  the  parties  occupy  a  fiduciary  relation  towards  each  other, '^^  and  in  such  case 
the  burden  is  on  the  defendant  t-o  show  that  he  exercised  no  undue  advantage.''* 
The  seller  must  have  had  a  right  to  rely""  and  must  have  relied'^  on  the  false  repre- 
sentations. As  to  whether  the  purchaser  must  have  intended  to  deceive  there  is  a 
conflict."^  The  question  of  rescission  being  one  of  intent  is  frequently  for  the  jury."* 
Recovery  of  chattel;  replevin.^^ — Where  by  fraud  or  mistake  the  tender  of  the 
purchaser  is  insufficient,  the  seller  may  recover  possession  by  an  action  in  replevin 
on  the  ground  of  special  ownership  and  right  of  possession,"*  but  he  cannot  maintain 
such  action  under  the  claim  of  absolute  ownership  without  rescinding  the  contract 
of  sale  and  tendering  back  the  amount  paid.""  PlaintifE  having  rescinded  he  must 
prove  the  fact."^    The  rights  of  innocent  third  parties  will  be  protected."'     In  an 


.11.  Shevlin  v.  Shevlin  [Minn.]  105  N.  W. 
257. 

52.  Seeley  v.  Seeley-Howe-Le  Van  Co. 
[Iowa]  105  N.  W.  380.  An  attempt  to  col- 
lect the  purchase  price  held  to  constitute 
an  election  to  treat  the  sale  valid.  Id.  This 
is  especially  true  where  he  treated  his  ac- 
count as  an  entire  one  without  separating 
his  claim  into  one  arising-  on  contract  so  far 
as  it  related  to  the  goods  sold,  and  into 
one  arising  in  tort  so  far  as  it  related 
to  the  goods  undisposed  of.  Id.  To  estab- 
lish a  ratification  it  must  be  shown  that  the 
person  ratifying  acted  with  full  knowledge 
of  all  material  particulars  and  circumstances. 
Imperfect  and  incomplete  Information  is  in- 
sufficient. Shevlin  v.  Shevlin  [Minn.]  105  N. 
W.  257.  Where  sale  was  between  brothers, 
held  finding  that  the  younger  brother  w4.s 
mentally  sound  and  fully  competent  and  had 
full  and  accurate  knowledge  of  all  facts 
relativd  thereto,  held  not  sustained  by  the 
evidence.  Id.  Where  after  sellers  discover 
a  breach  of  the  contract  authorizing  rfescis- 
Eion  they  treat  the  contract  as  a  valid,  vital 
obligation,  they  waive  their  right  to  rescind. 
Bernard  v.  Sloan  [Cal.  App.]  84  P.  232. 

53.  Seeley  v.  Seeley-Howe-Le  Van  Co. 
[Iowa]    106   N.  W.   380.   ' 

54.  5B,  86.     Upchuroh  v.  Mizell  [Fla.]  40  So. 

29 
.IT.     Upchurch   v.    Mizell    [Pla]    40   So.    29. 

58.  W^here  one  brother  was  a  c'runkard, 
held  evidence  showed  that  a  fiduciary  rela- 
tion existed  between  the  brothers.  Shevlin 
V.    Shevlin    [Minn.]    l05    N.    W.    257. 

59.  Shevlin  v.  Shevlin  [Minn.]  105  N.  W. 
257.  Evidence  h«ld  insufficient  to  show  that 
such  influence  was  not  exercised  where  $70,- 
000  was  paid  for  stock  alleged  to  be  worth 
more  than  $140,000  and  which  the  trial  court 
found    to   be   worth    $95,000.     Id. 

«0.  Where  seiUer  was  well  acquainte<a 
with'  buyer's  agents  and  contract  was  long 
and  involved,  held  he  had  a  right  to  rely  on 
their    representations   that   it   embodied    the 


agreement  between  the  parties.  Lilienthal 
V.  Herren  [Wash.]  84  P.  829.  Where  report 
of  mercantile  agency  stated  that  figures 
were  2%  years  old  and  could  not  be  corrob- 
orated, held  sufficient  to  ptif  plaintiff  on  his 
guard.  Beacon  Falls  Rubber  Shoe  Co.  v. 
Pratte    [Mass.]    76  N.   B.    285. 

61.  John  Silvey  &  Co.  v.  Tift.  123  Ga.  804, 
51  S.  E.  748;  Beacon  Falls  Rubber  Shoe  Co. 
V.  Pratte  [Mass.]  76  N.  E.  285.  Where  de- 
fendant had  been  told  the  truth  and  offered 
to  sell,  slight  misrepresentations  contained 
in  letter  received  after  such  offer  held  insuf- 
ficient to  avoid  the  sale.  Sadallah  v.  Man- 
dour,  '  S4   N.   Y.   S.    562. 

62.  That  he  need  not.  Mills  v.  Brill,  105 
App.  Div.   389,   94  N.  T.  S.   163. 

That  he  must  have:  Affidavit  of  defense 
to  an  action  by  a  bankrupt  buyer  to  recover 
property  held  insufficient.  American  Lumber 
&  Mfg.   Co.   V.   Taylor    [C.    C.   A.]    137   F'.    321. 

63.  Evidence  being-  conflicting  question  of 
rescission  is  for  the  Jury.  Wellden  v.  Witt 
[Ala.]  40  So.  126.  That  the  alleged  rescis- 
sion was  accomplished  by  agreement  be- 
tween the  parties  may  be  submitted  to  the 
jury  to  aid  them  in  determining  -Whether  or 
not  the  transaction  was  a  rescission  or  a 
preference  in  bankruptcy.  John  Silvey  &  Co 
V.  Tift,  123  Ga.  804,  51  S.  E.  748.  Where 
first  shipment  was  rejected  defendant  wrote 
plaintiff  that  it  was  out  of  the  question  to 
meet  the  latter's  'requirements  aiid  there- 
fore thought  it  best  to  cancel  the  order,  and 
requested  plaintiff  to  Supply  its  wants  from 
some  other  source,  held  to  amount  to  a  res- 
cission. H.  GauS  &  Sons  Mfg.  Co.  v.  Chi- 
cago Lumber  &  Coal  Co.   [Mo.  App.]  92  S.  W. 

64.  See  4  C.  L.  1344. 

05,  66.  Baker  v.  McDonald  [Neb  ]  104  N 
W.    923. 

67.  Must  show  that  he  relied  on  repre- 
sentations and  had  a  right  to  rely  on  them. 
Beacon  Falls  Rubber  Shoe  Co.  v  Pratte 
[Mass.]    76  N.   E.   285. 
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action  to  recover  property  under  afi  alleged  bill  of  sale,  claimed  by  vendor  to  be  a 
mortgage,  evidence  of  previous  lack  of  good  faith  on  part  of  vendee  is  admissible.""' 

(§10)  B.  Stoppage  in  transitu.'"'-^Aa  between  buyer  and  seller  of  personal 
property,  the  right  of  stoppage  in  transitu  arises  upon  the  insolvency  of  the  buyer 
and  continues  until  an  actual  delivery  of  the  property  by  the  carrier  to  the  buyer, 
or  upon  his  order,  or  to  a  bona  fide  indorsee  of  the  bill  of  lading  from  the  buyer.'^ 
So  far  as  the  right  is  concerned  the  general  rule  is  that  the  destination  of  the  goods 
is  that  contemplated  by  the  contract  of  sale  or  understood  between  the  buyer  and 
seller  at  the  time  of  shipment.^^  Deliveries  to  local  delivery  companies  are  generally 
regarded  as  exceptions  to  the  general  rule  that  delivery  to  an  agent  is  delivery  to 
the  buyer,  and  the  right  of  stoppage  exists  until  they  deliver  the  goods."  The  right 
of  stoppage  in  transitu  is  not  defeated  by  the  fact  that  an  invoice  or  bill  of  lading 
is  made  out  and.  delivered  to  the  consignee,'*  nor  by  the  fact  that  the  vendor  had 
previously  brought  suit  for  the  purchase  price  under  a  mistaken  belief  that  the 
goods  had  been  delivered."  Neither  a  mere  resale  by  the  buyer  of  goods  without 
actual  delivery  or  assignment  of  the  bill  of  lading,^'  nor  the  fact  that  an  innocent 
purchaser  wrongfully  obtained  possession  of  the  goods,''  will  defeat  the  right. 

(§  10)  0.  LienP — As  a  general  rule  an  unpaid  vendor  has  a  lien  upon  the 
goods  so  long  as  they  remain  in  his  possession,  but,  in  the  absence  of  an  express 
or  implied  contract  to  the  contrary,"  this  lien  is  divested  by  a  voluntary  delivery'" 
and  is  inconsistent  with  a  claim  of  title  to  the  property  itself  .'"^  Such  lien  being  re- 
tained is  good,  though  unrecorded,  against  subsequent  general  attaching  creditors."* 
The  lien  being  lost  by  delivery  the  property  is  nevertheless  subject  to  execution  is- 
sued on  a  judgment  in  favor  of  the  vendor  for  the  purchase  money.*' 

A  vendor's  prvbilege^*  (recognized  in  Louisiana)  on  a  steamboat  must  be  en- 
forced within  six  months  from  the  date  of  the  sale,  although  a  note  payable  at  a 
distant  date  is  given  for  the  credit  portion  of  the  purchase  price. '"  Such  note,  how- 
ever, being  received  as  cash,  the  debt  is  notated  and  the  vendor's  lien  waived."' 


68.  Where  in  replevin  by  a  seller  of  lum- 
ber the  evidence  Jttstifled  a  verdict  against 
the  fraudulent  buyer,  and  a  third  person  who 
obtained  possession  upon  paying  simply  fhs 
freight  charges,  held  Seller  must  repay 
freight  in  order  t6  have  Judgment  lii  his 
favor.  Kulzer  v.  Simonton  [Wash.]  8*  P. 
582. 

69.  Liewter  v.  Lindley  [Tex.  Civ.  App.] 
89   S.  W.   784. 

70.  See  4  C.  L.   1344. 

71.  Delta  Bag  Co.  v.  Kearns,  112  III.  App. 
269. 

72.  Right  held  to  exist  where  goods  were 
addressed  to  buyer's  store  street  number, 
were  received  by  local  transfer  company, 
and  were  stored  by  it  owing  to  the  closing 
of  the  buyer's  store  fof  insolvency.  In  re 
M.   Burke  &  Co.,    140  F.    971. 

73.  Right  held  to  exist  where  lodal  trans- 
fer company  had  a  general  order  from  the 
buyers  to  receive  goods  on  their  behalf, 
took  goods,  but  owing  to  closing  of  buyei"s 
store  by  reason  of  insolvency  had  to  st6re 
same.  The  goods  were  addressed  to  the 
street  number  of  the  buyer's  store.  In  re 
M.  Burke  &  Co.,  140  F.  871. 

74.  76,  76.    Delta  Bag  Co.  v.   Kearns,  112 

111.  App.   269.  *    ..   t      „ 

77.  Where  the  goods  Were  not  actually 
received  by  the  consignee  and  the  bill  of 
la/Jing  was  returned  unindorsed  to  the  con- 


signor, the  right  to  stop  in  transit  was  not 
defeated  though  an  innocent  purchaser  from 
the  consignee  had  obtained  possession  of  the 
goods  by  replevin  without  an  ordpr  from  the 
consignee.  Delta  Bag  Co.  v.  Kearns,  112 
111.   App.   269. 

78.  See   4   C.   D.    1344. 

79.  Under  a  contract  for  the  sale  of  a 
drillingf  machine  whereby  the  buyer  agreed 
to  give  notes  and  a  chattel  mortgage  for  the 
unpaid  portion  of  the  price,  which  he  failed 
to  do,  the  seller  has  a  lien  for  the  unpaid 
portion.  Star  Drilling  Mach.  Co.  v.  Mcl^eod 
[Ky.]  92  S.  W.  558. 

80.  Howell  V.  Crawford  [Ark.]  89  S.  W. 
1046. 

81.  Attempt  to  convert  an  action  for  the 
purchase  money  into  an  action  to  try  title 
and  right  to  possession  of  property.  Neal  v. 
Corte    [Ark.]    88    S.    W.    952. 

S2.  »Star  Drilling  Mach.  Co.  v.  McLeod 
[Ky.]    92    S.    W.    558. 

83.  This,  however,  creates  no  lien.  How- 
ell v.  CrTwford   rArk.T    89  S.   W.   1046. 

84.  See   4   C.   L.    1345. 

85.  The  privilege  preempts  or  dies  at  the 
end  of  si*  months,  and  in  such  a  casfe  no  plea 
of  prescription  is  necessary.  In  re  Bed 
River  Line  [La.]   40  So.  250. 

86.  In  re  Red  River  Line  [La.]  40  So. 
260. 
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(§  10)  B.  Resale." — Where  payment  of  the  purchase  price  is  made  a  con- 
dition precedent  or  contemporaneous  with  delivery,  and  the  buyer  fails  to  make 
payment,  the  seller  has  the  right  to  dispose  of  the  gooods  to  the  best  advantage 
and  hold  the  buyer  for  any  loss  entailed  by  his  default,**  and  in  order  to  recover 
for  such  loss  it  is  not  essential  that  the  buyer  have  express  notice  of  the  seller's  in- 
tention to  resell,*'  such  notice  being  intended  merely  to  give  the  buyer  another  op- 
portunity of  complying  with  his  contract  or  to  protect  himsejf  against  fraudulent  or 
collusive  sales  by  the  seller  at  less  than  the  actual  market  value.'"  It  is  not  absolute- 
ly necessary  that  the  sales  should  be  made  at  auction  or  that  notice  should  be  given 
the  defaulting  purchaser,"^  yet  it  is  essential  that  the  sale  must  be  fair  and  such 
as  is  most  likely  to  produce  most  nearly  the  full  and  fair  value  of  the  article,"'' 
and  the  sale  being  a  private  one,  the  question  as  to  the  manner  in  which  the  sale 
was  conducted  and  the  reasonableness  of  the  efforts  made  to  obtain  a  fair  price  should 
be  submitted  to  the  jury.'^  The  resale  being  fairly  made  and  express  notice  thereof 
given  the  buyer,  no  inquiry  is  permitted  into  what  was  the  actual  value  of  the 
commodity  at  the  time  of  the  resale."*  The  sale  may  be  made  at  the  place  of  delivery 
even  though  a  higher  price  could  be  obtained  elsewhere."'  It  is  not  the  duty  of  the 
seller  to  resell  until  there  has  been  an  actual  breach  of  contract,""  and  a  vendee  can- 
■  not  complain  of  a  failure  to  make  sale  at  a  time  previous  to  actual  breach  and  a 
sale  at  the  time  of  request  for  it  by  the  vendee."''  Under  an  executed  contract  of 
sale  a  vendor  in  making  a  resale  acts  as  agent  of  the  vendee."* 

(§  10)  E.  Action  for  the  price  or  on  quantum  valebat.  Might  of  action  and 
conditions  precedent."' — There  being  an  express  contract  the  action  must  be  based 
thereon  and  not  on  a  quantum  valebat,^  and  having  performed  all  conditions  preced- 
ent on  his  part,  the  plaintiff  can  recover  the  contract  price  unless  the  contract  has 
been  im.ambiguously  repudiated  by  the  purchaser  before  such  performance.^     The 


87.  See  2  C.  L.  1557;  4  C.  L.  1360.  See, 
also,  post,   §   12  C. 

88.  McDonald  Cotton  Co.  v.  Mayo  [Miss.] 
S8  So.  372;  Penn  Plate  Glass  Co.  v.  James 
H.  Rice  Co.,  216  111.  567,  75  N.  B.  246,  afg. 
88  111.  App.  407;  Olcese  v.  Mobile  Fruit  & 
Trading  Co.,  112  111.  App.  281;  Fox  v.  "Woods, 
96  N.  T.  S.  117.  In  an  action  for  breach  of 
a  contract  to  purchase  a  lease  of  a  house  and 
furniture  therein,  plaintiff  "was  entitled  to 
recover  the  difference  bet"ween  the  contract 
price  of  the  furniture  and  "what  she  "was  able 
to  obtain  therefor  on  a  resale  fairly  con- 
ducted, and  the  pro  rata  amount  of  rent  she 
•was  compelled  to  pay,  less  any  amount  she 
received  for  the  rent  of  rooms  in  the  house 
during  such  period,  together  "with  certain 
expenses  to  which  she  "was  placed  in  packing 
articles  in  the  house.     Id. 

89.  McDonald  Cotton  Co.  v.  Mayo  [Miss.] 
38  So.  372.  Notice  held  sufficient  where  bill 
of  lading  "was  sent  with  draft  attached  and 
buyer  was  notified  to  protect  draft,  but,  in- 
stead of  doing  so,  asked  for  further  time. 
Id. 

90.  McDonald  Cotton  Co.  v.  Mayo  [Miss.] 
38   So.   372. 

91.  Fox  V.  Woods,  96  N.  T.  S.    117. 

02.  Fox  V.  Woods,  96  N.  T.  S.  117.  Evi- 
dence held  insufficient  to  show  that  resale 
■was  at  highest  market  price.  Willson  v. 
Gregory   [Cal.  App.]    84  P.   356. 

93.  Fox   V.    Woods,    96   N.    Y.    S.    117. 

94.  See  ~  McDonald    Cotton    Co.    v.    Mayo 


[Miss.]  38  So.  372  [dicta];  Hardwick  v. 
American  Can  Co.  [Tenn.]  88  S.  W.  797. 
If  properly  made  it  is  binding  on  both  ven- 
dor   and    vendee.     Id. 

OS.  Where  the  purchaser  of  coal  refused  to 
receive  it  at  his  place  of  business,  the  seller 
had  a  right  to  resell  it  in  that  market  for 
the  best  price  obtainable,  and  was  not 
bound  to  carry  the  coal  back  to  the  place  of 
shipment,  though  the  price  "was  greater 
there.  Ginn  v.  W.  C.  Clark  Co.  [Mich.] 
12  Det.  Leg.  N.  1012,  106  N.  W.  867.  Under 
Civ.  Code  §  3353,  the  value  of  the  property  is 
to  be  deemed  the  price  which  the  seller 
could  have  obtained  therefor  in  the  market 
nearest  to  the  place  at  which  the  property 
should  have  been  accepted  by  the  buyer, 
and  at  such  time  after  the  breach  of  the 
contract  as  "would  have  sufficed  with  reason- 
able diligence  for  the  seller  to  effect  a  re- 
sale. Willson  V.  Gregory  [Cal.  App.]  84  P. 
356. 

96.  A  request  not  to  send  cotton  seed  at 
present,  not  a  breach.  Wood  v.  Planters'  Oil 
Mill  [Ark.]  90  S.  W.  18. 

»r.  Wood  v.  Planters'  Oil  MiU  [Ark.]  90 
S    W.   18. 

98.  Hardwick  v.  American  Can  Co.  [Tenn.l 
88  S.  W.  797. 

99.  See    4    C.    L.    1345. 

1,  Over  V.  Byram  Foundry  Co.  [Ind.  App  1 
77  N.  E.   302. 

2.  Fountain  City  Drill  Co.  v.  Peterson 
[Wis.]    106    N.    W.    17. 
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cause  of  action  accrues  wlien  the  price  becomes  due.'  The  plaintifE  must  prove  that 
all  cbnditions  precedent  on  his  part  have  been  complied  with*  or  that  he  was  at  all 
times  ready  to  perform  the  same,  but  that  performance  was  excused.'  A  buyer 
cannot  complain  of  the  act  of  the  seller  in  making  an  unnecessary  delivery  after 
the  buyer's  refusal  to  accept  the  goods,  nor  can  he  obtain  any  benefit  thereby.' 
Where  the  buyer  requested  postponement  of  shipments  until  further  notice,  a  written 
notice  from  the  seller  putting  the  buyer  in  default  is  suflBcient.''  A  buyer  seeking 
to  repudiate  the  contract  of  sale  before  delivery  and  thereby  limit  his  liability  to 
breach  of  the  contract  must,  to  eifect  a  repudiation,  give  the  seller  notice  thereof, 
which  must  be  so  clear  as  to  wholly  absolve  the  seller  from  the  duty  of  completing 
the  contract.'  An  action  for  the  purchase  price  of  goods  sold  by  an  agent  should 
be  brought  in  the  name  of  the  principal  and  not  in  that  of  the  agent,"  but  a  defect 
in.  this  regard  is  generally  amendable  even  after  verdict.^" 

Ahandonment. — Eemoval  of  the  chattel  by  the  seller  after  the  commencement  of 
the  action  will  be  deemed  an  abandonment  thereof. ^^ 

Defenses  and  election  ietiveen  them.''-'' — Failure  of  consideration,^'  and  breach 
of  warranty,**  constitute  defenses  to  the  action.  False  representations  may  be  set 
up  as  a  defense  where  at  the  time  of  the  discovery  of  fraud  it  would  not  have  been 
possible  to  have  placed  the  parties  in  statu  quo  if  the  contract  had  been  rescinded,^' 
and  though  the  written  contract  of  sale  contains  a  provision  that  no  agent  of  the 
seller  has  a  right  to  make  a  representation  modifying  the  agreement,  the  buyer  may 
show  that  the  contract  was  obtained  by  the  false  and  fraudulent  representations  of 
the  seller's  agent.*'  It  is  a  fundamental  and  elementary  rule  of  the  common  law 
that  the  courts  will  not  enforce  illegal  contracts,  or  contracts  which  are  contrary 


3.  Where  credit  is  given  unconditionally 
and  was  not  obtained  by  fraud  or  based  up- 
on a  consideration  whicli  has  failed  or  has 
not  been  waived,  an  action  will  not  lie  on 
the  contract  for  the  purchase  price  until  the 
expiration  of  the  term  of  credit.  Tatum  v. 
Aokerman  [Cal.]  83  P.  151.  An  action  not 
brought  until  after  October  1st  held  not 
prematurely  brought  where,  by  the  terms 
of  the  contract,  spring  sales  were  to  be  set- 
tled by  October  1st,  and  the  article  in- 
volved was  to  be  shipped  February  1st  and 
had  come  into  defendant's  possession  in  June 
or  July.  American  Seeding  Mach.  Co.  v. 
Stearns,  109  App.  Div.  192,  95  N.  T.   S.  830. 

4.  Sale  of  hotel  business,  tender  of  lease 
required  by  contract  must  be  proved.  Tait 
V.  Mclnnes  [Cal.  App.]  84  P.  674.  Must  de- 
liver according  to  agreement.  Bell  v.  Hat- 
field [Ky.]  89  S.  "W.  544.  The  promise  to  ac- 
cept and  the  agreement  to  deliver  being  con- 
current and  mutual,  neither  party  can  re- 
cover without  alleging  and  proving  per- 
formance or  tender  of  performance  on  his 
part.     Armstrong  v.  Heide,  94  N.  Y.  S.  434. 

5.  Gilmore  &  Maginnis  v.  Meeker  [Da.] 
40  So.  244.  Buyer  refusing  to  accept  before 
the  expiratlbn  of  the  time  of  delivery  the 
sellers  are  excused  from  making  a  tender 
and  delivery  (K.  T.  Wilson  &  Co.  v.  Levi 
Cotton  Mills  [N.  C]  52  S.  E.  250),  and  may 
recover  the  purchase  price  if  they  were 
ready,  willing,  and  able  to  deliver  and  to 
otherwise  comply  with  their  contract  (Id.). 
A  seller  may  recover  by  averring  readiness 
to  tender  when  the  making  of  the  tender  is 
dependent  on  a  prior  act  by  buyer.     Bell  v. 


Hatfield    [Ky.]    89    S.    W.    544.     Excuses    for 
nondelivery,  see  ante,  §  7  D. 

6.  B.  T.  Wilson  &  Co.  v.  Levi  Cotton  Mills 
[N.   C]   52  S.  E.  250. 

7.  Woodstock  Iron  Works  v.  Standard 
Pulley  Mfg.  Co.   [La.]   40  So.   236. 

8.  Fountain  City  Drill  Co.  v.  Peterson 
[Wis.]  106  N.  W.  17.  Notice  by  one  of  two 
joint  buyers  that  he  would  not  be  bound 
held    insufBcient.     Id. 

9.  10.  Fay  v.  Walsh  [Mass.]  77  N.  B.  44. 
See  Agency,   5  C.  L.   64. 

11.  Roesch  v.  Young,  111  111.  App.  34. 

12.  See  4   C  L.    1346. 

13.  So  held  where  machine  was  practical- 
ly useless  by  reason  of  plaintiff's  failure  to 
furnish  iron  wheels  as  agreed.  Gaar,  Scott 
&  Co.  V.  Hill,  113  Mo.  App.  10,  87  S.  W.  609. 
The  fact  that  a  machine  known  and  under- 
stood by  a  previous  inspection  of  one  of  like 
character  was  purchased  upon  trial,  and  in 
that  trial  developed  structural  defects  which 
could  not  be  remedied  and  that  the  machine 
was  thereby  rendered  worthless  for  the  pur- 
pose for  which  it  was  bought,  is  a  good  de- 
ifense  to  an  action  for  the  purchase  price. 
Hagen   v.    Greenwood,    27  Pa.   Super.   Ct.    239. 

14.,  Erie  City  Iron  Works  v.  Tatum  [Cal. 
App.]  82  P.  92.  So  held  where  buyer  gave 
promissory  notes  for  the  price  and  suit  was 
on  such  notes.  Pratt  v.  Johnson  [Me.]  62  A. 
242. 

15.  So  held  where  an  option  was  sold  and 
fraud  was  not  discovered  until  after  the  ex- 
piration of  the  option.  Rumsey  v.  Shaw, 
212  Pel.   576,   61  A.   1109. 

16.  B.  F.  Bonewell  &  Co.  V.  Jacobson 
[Iowa]   106  N.  W.   614. 
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to  public  policy  or  which  are  in  contravention  of  the  positive  legislation  of  the 
state/'  consequently,  independent  of  any  statute^  the  courts  of  a  state  will  not 
enforce  a  contract  in  behalf  of  a  vendor  to  recover  the  purchase  price  of  goods  sold 
by  him,  if  he  not  only  had  knowledge  of  the  illegal  purpose  pf  the  purchaser  to  sell 
them  in  violation  of  the  laws  of  the  state  to  which  they  were  to  be  transported, 
but,  as  well,  did  some  act  in  furtherance  of  this  illegal  purpose.^*  Unless  retro- 
active, a  statute  prohibiting  the  maintenance  of  an  action  for  the  price  of  intoxicating 
liquors  bought  in  another  state  with  the  intention  of  selling  the  same  in  violation  of 
law  is  constitutional.^'  That  the  seller  has  failed  to  pay  a  license  or  privilege  tax 
may  constitute  a  defense.^"  Under  statutes  providing  that  impurity  or  adultera- 
tion of  goods  shall  be  a  defense  to  an  action  for  the  purchase  price,  it  must  be  shown 
that  such  impurity  or  adulteration  was  such  as  to  impair  the  quality  or  value  of  the 
goods. ^^  A  seller  who  fails  to  perform  his  contract  in  full  may  recover  compensation 
for  the  part  performed,  less  the  damage  occasioned  by  his  failure.^^ 

The  complaint.^^ — The  complaint  must  be  sufficiently  specific  to  apprise  defend- 
ant of  the  source  and  character  of  the  claim  presented.^*  In  order  to  charge  the  de- 
fendant the  complaint  must  set  forth  an  express  contract,  or  a  request,  expressed  or 
implied,  on  the  part  of  the  defendant  for  the  goods,  or  the  delivery  of  the  goods  by 
the  plaintiff,  and  a  promise,  expressed  or  implied,  on  the  part  of  the  defendant  to 
pay  therefor.^  ^  It  is  not  necessary  to  allege  that  the  purchase  price  is  due  and  un- 
paid.^* A  complaint  on  a  note  given  in  consideration  of  a  sale  need  not  allege  the 
agreement  of  sale  and  a  compliance  with  its  conditions.'''' 

Answer,  counterclaim,  and  reply}^ — Frequently  defendant  is  by  statute  author- 
ized to  set  forth  by  answer  as  many  defenses  and  counterclaims  as  he  may  have,  wheth- 
er legal  or  equitable.^"  The  answer  setting  up  fraud,  it  must  show  that  the  false  repre-i 
sentations  were  relied  on  by  defendant,^"  and  if  the  contract  is  written,  that  he  can- 


17.  Corbin  v.  Houlehan  [Me.]  61  A.  131. 
See  Contracts,  5  C.  L.  664;  Conflict  of  Laws, 
5  C.  L.   610. 

18.  "^le  of  intoxicating  liquors.  Corbin 
V.  Houl^tian  [Me.]  61  A.  131. 

19.  Corbin   v.   Houlehan    {Me.]    61    A.    131. 

20.  In  an  action  for  breach  by  the  buyer 
of  a  contract  for  the  sale  of  cotton  ^eed, 
allegations  showing  that  plaintiff  "was  a  cot- 
ton seed  buyer  and  that  it  had  never  paid 
the  privilege  tax  required  of  such  buyers, 
state  a  defense.  Gloster  Oil  Works  v. 
Buckeye    Cotton    Oil   Co.    [Miss.]    40    So.    225. 

21.  Affidavit  that  liquor  was  impure,  vi- 
tiated, and  adulterated,  without  more,  held 
insufficient.  Act  Mar.  29,  1860,  P.  D.  346. 
Spellman  v.  Kelly,  27  Pa.  Super.  Ct.  39. 

22.  McAvoy  &  McMichael  v.  Common- 
wealth Title,  Ins.  &  Trust  Co.,  27  Pa.  Super. 
Ct.  271.  Where  books  are  delivered  at  stat- 
ed times  at  a  certain  price  per  volume  pay- 
able on  delivery,  delivery  of  the  entire  set 
of  books  ordered  is  not  a  condition  preced- 
ent to  a  recovery  for  those  delivered.  Bar- 
rle  V.   Jerome,   112   111.   App.    329. 

23.  See    4    C.    L.    1347. 

24.  Complaint  for  lumber  sold  held  too 
general  to  require  defense.  Altoona  Con- 
crete Const.,  etc.,  Co.  v.  Knickerbocker  Con- 
tracting Co.,    29  Pa.   Super.   Ct.   512. 

25.  Smith  V.  Perhara  [Mont.]  83  P.  492. 
A  complaint  alleging  that  during  a  time 
specified  plaintiff  furnished  and  delivered  to 
defendant  certain  goods  of  a  specified  value, 


that  defendant  received  the  same  and  used 
them  for  his  own  use,  and  that  he  has  not 
paid  therefor,  states  no  cause  of  action;  its 
allegations  not  being  inconsistent  "with  a 
gift.  Id.  Where  the  averment  of  the  com- 
plaint is  a  sale  and  delivery  of  specified  ar- 
ticles at  a  certain  price,  the  words  "at  ills 
request"  may  be  omitted.  Kamber  v.  Beck- 
er, 27  Pa.  Super.  Ct.  266.  Complaint  for 
goods  sold  and  delivered  held  sufficient 
which  alleged  a  sale  and  delivery  of  the 
goods  at  a  certain  amount,  and  that  this 
sum  was  justly  due  and  unpaid  where  a 
copy  of  the  book  account  was  annexed, 
though  there  was  no  averment  of  a  sale 
at  regular  market  prices,  or  that  defendant 
agreed  to  pay  the  price  charged,  or  on  what 
time  the  goods  were  sold.     Id. 

2B.  Hutchinson  v.  Bien,  46  Misc.  302,  93  N. 
T.   S.   189. 

27.  McGue  V.  Eommel   [Cal.]   83  P.  1000. 

28.  See    4    C.    L.    1348. 

20.  Under  Rev.  St.  1898,  §  2657,  so  au- 
thorizing defendant,  in  an  action  on  notes 
given  for  the  price  of  a  patent  right,  may 
by  counterclaim  seek  damages  for  false  rep- 
resentations by  which  he  was  Induced  to 
enter  into  the  contract  of  sale  and  also  ten- 
der back  all  rights  acquired  under  the  con- 
tract and  ask  for  rescission  of  the  same. 
J.  H.  Clark  Co.  v.  Rice   [Wis.]  106  N.  W.  231. 

30.  Loveland  v.  Gravel  [Minn.]  103  N.  W. 
721.  Held  proper  to  exclude  evidence  tend- 
ing  to   show  fraud.     Id. 
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not  read  it'^  or  was  not  afEorded  a  full  and  fair  opportunity  to  do  so.'*  A  defendant 
who  desires  to  show  illegality  of  contract  as  being  in  violation  of  a  statute  or  public 
policy,  or  would  show  failure  of  title  or  consideration,  must  affirmatively  allqge  such 
defense.^^  Failure  to  do  so  will  only  be  exeused  where  the  illegality  or  failure  of 
title  or  consideration  appears  from  the  complaint."*  An  option  to  pay  other  than  by 
cash  must  be  pleaded.''  Pleas  alleging  a  warranty  and  the  breach  thereof  need  not 
allege  whether  the  warranty  was  written  or  parol,**  nor  need  they  allege  evidentiary 
facts.*'  The  general  rules  as  to  amendments  of  pleadings  apply."  Sufficiency  of 
affidavits  of  defense'*  and  particular  averments'*"  are  shown  in  the  notes. 

The  claim  or  damage  to  be  recouped  must  be  a  valid  cause  of  action  for  which  a 
separate  suit  could  be  maintained  against  plaintiff  and  must  not  have  occurred 
through  the  fault  or  negligence  of  the  defendant.*^  Although  damages  for  breach 
of  a  condition  are  unliquidated,  they  may  nevertheless  be  set  up  against  a  note  for 
purchase  price,*''  but  the  vendee  cannot  set  off  unliquidated  damages  arising  from 
breach  of  a  contract  unconnected  with  plaintiff's  suit.*" 

Variance.** — The  proof  must  sustain  the  allegations  of  the  pleadings  as  to  par- 
ties.*" In  an  action  for  goods  sold  on  quantum  meruit,  plaintiff  proving  a  written 
contract,  he  can  recover  the  agreed  price.**  Failure  to  allege  waived  conditions  of 
a  warranty  is  not  fatal.*' 


31,  32.  Loveland  v.  Gravel  [Minn.]  103  N. 
W.    721. 

33.  Miller  v.  Donovan  [Idaho]  83  P.  608. 
Evidence  of  illegality  and  failure  of  title 
held  inadmissible  under  answer  denying 
purchasing    or    receiving   property.     Id. 

34.  Miller  v.   Donovan   [Idaho]    83  P.    608. 

35.  Payment  by  note.  Hirschberg  v. 
Marx,  94  N.  T.  S.  342. 

36.  37.  vy^arren  &  Lanier  v.  Cash  [Ala.] 
39    So.    124. 

38.  Where  the  proof  showed  a  contract 
for  the  sale  of  coal  by  a.  firm  of  the  same 
name  as  plaintiffs,  who  were  their  prede- 
cessors, held  the  court  should  have  permitted 
an  amendment  of  the  answer  to  plead  as  a  de- 
fense to  the  action  the  breach  of  the  con- 
tract under  which  the  coal  was  purchased. 
Piper  V.  Seager,  97  N.  T.  S.  634. 

29.  Affidavit  of  defense  held  sufficient 
which  showed  that  the  tobacco  was  sold  by 
sample,  that  it  did  not  conform  to  the  sam- 
ple, wherein  it  was  lacking,  prompt  notice 
to  plaintiff,  and  the  amount  of  loss.  Straus 
v.  Welsh,  29  Pa.  Super.  Ct.  437.  Affidavit  of 
defense  that  the  goods  were  not  first  class 
and  up  to  date  as  represented  by  the  seller 
and  that  defendant  was  injured  in  his  busi- 
ness held  insufficient.  Fuhrman  v.  Stack- 
man,  28  Pa.  Super.  Ct.  154. 

40.  Averment  that  defendant  notified 
plaintiff  of  defective  material  and  work- 
manship in  the  machinery  is  not  a  sufficient 
averment  that  parts  of  the  machinery  were 
defective  and  that  notice  thereof  was  given. 
Lucile  Min.  Co.  v.  Fairbanks,  Morse  &  Co., 
27  Ky.  L.  K.  1100,  87  S.  W.  1121. 

41.  Edgemoor  Iron  Co.  v.  Brown  Hoisting 
Mach.  Co.  [Del.]  62  A.  1054.  In  an  action 
for  the  price  of  a  traveling  crane,  defend- 
ant cannot  recoup  damages  alleged  to  have 
been  suffered  through  having  paid,  without 
suit,  a  claim  for  damages  on  account  of  the 
death  of  a  servant  killed  by  the  overturning 
of  the  crane  because  of  its  alleged  negli- 
gent   I  onstruction.     Id.     Damages    resulting 


from  articles  not  being  up  to  contract  may 
be  set  off.  Tick  Sung  v.  Herman  [Cal.  App.] 
83  P.  1089.  In  an  action  for  materials  fur- 
nished, the  purchaser  is  entitled  to  offset 
loss  of  rent  by  delay  In  furnishing  such  ma- 
terials according  to  contract.  Not  entitled 
to  offset  extra  expense  in  retaining  labor. 
Ldng  V.  Abeles  &  Co.  [Ark.]  91  S.  W.  29. 
Defendant  could  not  set  off,  as  again.st  the 
purchase  price  of  machinery,  an  amount  paid 
by  him  for  repairs  done  pursuant  to  an 
agreement  between  him  and  the  manufacturer 
and  merely  delivered  by  the  plaintiff.  Bor- 
den &  Selleck  Co.  v.  Eraser,  118  III.  App.  655. 

42.  Tyson  v.  Jackson  Bros.  [Tex.  Civ.  App.] 
90  S.  W.  930. 

43.  Breach  of  subsequent  contract.  Hig- 
bie  V.  Rust,  112  111.  App.  218. 

44.  See  4  C.  L.   1349. 

45.  A  complaint  by  P.  and  son  constitut- 
ing the  firm  of  P.  &  Co.,  alleging  a  sale  of 
coal  to  defendant,  is  not  supported  by  evi- 
dence of  a  contract  for  the  sale  o-f  coal  by 
P.  &  Co.  composed  of  P.  and  D.,  the  pred- 
ecessors of  the  plaintiffs,  and  a  delivery  of 
the  coal  by  plaintiffs.  Piper  v.  Seager,  97 
N.  T.  S.  634.  Evidence  showing  the  existence 
of  a  contract  for  the  sale  of  goods  by  plain- 
tiff to  another  and  the  subsequent  adoption, 
without  assignment,  of  that  contract  by  de- 
fendant p«  its  own,  is  not  a  variance,  or  at 
least  not  a  material  variance,  from  a  com- 
plaint alleging  the  sale  and  delivery  of  the 
goods  to  defendant.  Vulcan  Ironworks  v. 
Burrell  Const.  Co.   [Wash.]   81  P.   836. 

46.  Niles  V.  Sire,  46  Misc.  321,  94  N.  Y.  S. 
586. 

47.  Failure  of  the  notice,  filed  with  the 
plea  of  the  general  issue  under  circuit  coiart 
rule  7c  in  an  action  on  a  note  given  for  the 
purchase  price  of  a  stallion,  to  set  forth 
with  the  warranty,  in  the  contract  of  sale, 
of  his  being  serviceably  sound  and  the 
breach  thereof,  the  duty  Imposed  by  such 
contract  of  returning  the  horse  for  trade 
and  the  subsequent  waiver  of  the  provision 
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Fresuhipfions  and.  burden  of  proo/.**-^-Plaintiff  inust  show  that  he  performed 
or  was  ready  to  perform  his  part  of  the  contract.*'  The  burden  is  upon  a  vendee 
who  has  accepted  the  goods  to  show  that  the  quality  does  conform  to  the  contract. "' 
In  some  states  a  consideration  is  presumed  in  favor  of  a  written  contract. '^^  Where 
the  seller's  agent  in  making  the  sale  makes  representations,  agreements,  or  guaran- 
ties as  a  part  of  the  contract  of  sale,  and  suit  is  brought  by  the  seller,  he  is  bound  by 
the  agreement  of  the  agent.°^  In  such  ease  it  is  the  duty  of  the  seller  to  ascertain, 
and  not  the  duty  of  the  buyei:  to  inform  him,  what  representations  have  been  made 
by  the  agent."'  The  buyer  setting  up  breach  of  warranty  by  way  of  recoupment 
must  prove  the  breach."* 

Evidence;  admissihility  and  sufficiency.^' — As  the  familiar  rules  of  evidence"" 
determine  the  questions  of  relevancy  and  competency,  illustrations  only  are  given."^ 
Parol  evidence  may  be  introduced  to  show  the  true  consideration."*  Where  the  sale 
is  denied,  correspondence  between  the  parties  referring  to  sales  between  them  is 
admissible,"*  it  being  for  the  ]ury  to  determine  whether  the  reference  was  to  the  sale 
in  question  or  not.°°  In  order  that  a  receipt  may  be  admissible  in  evidence  the  author- 
ity of  the  signer  must  be  shown."^  An  itemized  statement  of  account  being  admis- 
sible in  evidence  it  is  not  objectionable  for  indefiniteness  because  of  trade  terms  and 
abbreviations  well  understood  in  the  trade,  showing  the  number  and  kind  of  articles 
shipped  and  the  catalogue  numbers,  price  per  dozen  and  discounts  allowed  on  each.*'' 
In  an  action  for  purchase  price  and  defense  of  inferior  quality,  samples  of  the 
goods  will  not  be  permitted  to  be  shown  in  evidence  by  defendant  unless  fully  identi- 
fied."'    The  proof  must  be  admissible  under  the  pleadings."* 


therefor  does  not  create  a  fatal  variance. 
Otto  V.  Braman  [Mich.]  12  Det.  Leg.  N.  '699, 
105  N.  W.  601. 

48.  See    4    C.   L,.    1349. 

49.  'American  Label  Co.  v.  Kander,  93  N. 
Y.  S.  1108;  Gilmore  &  Magrinnis  v.  Meeker 
[La.l  40  So.  244;  Tait  v.  Mclnnes  [Cal.  App.] 
84  P.  674;  Armstrong  v.  Heide,  94  N.  Y.  S. 
434. 

50.  Olcese  v.  Mobile  Fruit  &  Trading  Co., 
112  111.  App.  281. 

51.  Under  Civ.  Code  S  1614.  Kennedy  v. 
Lee,  147  Cal.  596,  82  P.  257. 

52.  See  ante,    §    8   A. 

53.  Phillips-ButtorfE  Mfg.  Co.  v.  Wild 
Bros.   [Ala.]    39  So.   359. 

54.  H.  H.  Pranklyn  Mfg.  Co.  v.  Lamson 
&  Goodnow  Mfg.  Co.   [Mass.]   75  N.  E.   624. 

55.  See  4  C.  L.  1349. 

56.  See  Evidence,   5  C.  L.  1301. 

57.  "Where  telegraphic  notice  of  rescission 
required  an  ans-wer,  held  competent  to  re- 
quire defendant  to  state  as  a  v?itness  wheth- 
er he  answered  it.  Lipschutz  v.  Weatherly 
&  Twiddy  [N.  C]  53  S.  E.  132.  Where  plain- 
tiff in  his  replication  alleged  that  defendant 
was  estopped  from  denying  the  indebtedness 
because  he  paid  the  freight  and  kept  the 
goods,  held  it  was  competent  tor  plaintiff 
to  prove  such  fact  by  defendant  on  his  cross- 
examination,  Tvhen  Introdnced  as  a  fvitness 
In  liiB  own  belialf.  Equitable  Mfg.  Co.  y. 
Martin  [Ala.]  39  So.  769.  Defense  being 
breach  of  warranty  the  books  of  tlic  buyer 
are  Inadmissible  to  show  loss  or  gain  to  buy- 
er. German-American  Provision  Co.  v.  Jones 
Bros.  &  Co.  [Miss.]  39  So.  521.  Where  the 
facts  show  that  a  vendee  was  not  warranted 
in  relying  on,  or  did  not  rely  on,  statements 
as  to  the  fertility  of  land,  evidence  of  sucb 


statements  should  have  been  excluded. 
Oneal  v.  Weisman  [Tex.  Civ.  App.]  13  Tex. 
Ct.  Rep.  503,  88  S.  W.  290.  Testimony  of 
value  though  immaterial  on  any  issue  may 
be  introduced  in  rebuttal.  Id.  It  was  not 
error  to  exclude  testimony  of  an  oral  war» 
ranty  that  a  machine  was  adapted  to  a  re- 
quired purpose  when  its  defects  were  due 
to  breaches  of  warranties  in  the  written  con- 
tract. Shearer  v.  Gaar,  Scott  &  Co.  [Tex. 
Civ.  App.]  90  S.  W.  684.  On  an  issue  as  to 
whether  the  seller  of  goods  contracted  to 
pay  the  freight,  evidence  of  a  decilne  in  the 
maricet,  subject  to  which  the  order  was  tak-- 
en,  is  admissible.  Robert  Buist  Co.  v.  Lan- 
caster Mercantile  Co.  [S.  C]  52  S.  B.  789. 
On  an  issue  whether  an  order  for  goods  was 
given  or  not,  the  salesman  who  is  claimed 
to  have  taken  the  order  may  not  testify  that 
he  took  an  order  of  the  same  Iiind  from  an- 
other company  managed  by  the  alleged  pur- 
chaser, and  that  such  order  was  accepted. 
Id.  Proof  of  the  sale  and  delivery  of  per- 
sonal property  may  be  made  by  the  boolcs 
of  the  agent  of  the  purchaser.  Forbes  Co 
V.  Leonard,  119  111.  App.  629.  Where  in  an 
action  for  the  price  of  wheat  defendant  claims 
the  wheat  was  of  inferior  quality,  evidence 
of  the  quality  of  other  vfheat  sold  by  plain- 
tiff about  the  same  time  is  competent.  Daily 
V.  Smith-Hippen  Co.,  Ill  111.  App.   319. 

B8.  Gaar,  Scott  &  Co.  v.  Hill.  113  Mo.  App. 
10,    87   S.   W.    609. 

59.  Swindell  TBros.  v.  J.  L.  Gilbert  &  Bro., 
100  Md.  399,  60  A.  102. 

60.  So  held  where  defendant  wrote  plain- 
tiff referring  to  "our  patronage."  Swindell 
Bros.  V.  J.  L.  Gilbert  &  Bro.,  100  Md  399  60 
A.   102. 

61.  Brinn  v.  Levine,   97  N.   Y.   S.   966. 
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The  evidence  must  preponderate^'^  to  establish  the  sale  between  the  pd-rties,"'  its 
terms/'  the  performance  or  breach  thereof,"*  the  cases  cited  being  illustrative  of 
this  rule  and  plaintiff's  right  to  recover."" 

Trial  and  instructions.''^ — The  general  principles  of  trials"  and  instructions'^ 
are  treated  elsewhere.  Particular  cases  hereinunder  discuss  the  applicability  of  the 
instructions  to  the  cases  as  defined  by  its  issues/''  and  their  sufficiency  to  fairly  present 
such  issues'*  without  misleading  the  jury."     Instructions  should  not  be  on  the 


82.  Claus-Shear  Co.  v.  E.  Lee  Hardware 
House   [N.   C]    53  S.   B.   433. 

63.  Whaley  v.  Vannatta  [Ark.]  91  S.  W. 
191. 

64.  Matters  of  counterclaim  or  recoup- 
ment are  not  admissible  under  a  general  de- 
nial. So  held  where  it  was  sought  to  show 
overpayments  on  former  deliveries.  Stroth- 
er  V.  -McMullen  Lumber  Co.,  110  Mo.  App. 
BB2,  85  S.  W.  650.  The  complaint  alleging 
that  the  account  sued  on  was  due  at  the 
commencement  of  the  action,  and  the  plea 
being  but  a  denial  of  such  fact,  proof  that 
Its  becoming  due  at  such  time  was  condi- 
tional is  admissible  without  further  plead- 
ings. A  reply  pleading  such  condition  is 
unnecessary.  Warren  &  Lalner  v.  Cash 
[Ala.]  39  So.  124.  The  notice  filed  with  the 
plea  of  the  general  issue  under  circuit  rule 
7c,  in  an  action  oh  a  note  for  the  purchase 
price  of  a  stallion,  stating  that  the  horse 
was  purchased  on  the  assurance  that  he 
■was  serviceably  sound  when  he  was  not,  but 
was  afflicted  with  a  certain  disease,  which 
rendered  him  sterile  and  ultimately  caused 
his  death,  is  broad  enough  to  permit  recoup- 
ment of  any  damages  resulting  from  the 
breach  of  warranty  of  his  being  serviceably 
sound.  Otto  v.  Braman  [Mich.]  12  Det.  Leg. 
N.   699,  105  N.  W.  601. 

65.  See  4  C.  L.  1350. 

66.  Evidence  held  to  justify  submission  to 
jury  of  question  whether  sale  was  to  cor- 
poration or  its  manager  as  an  individual. 
O.  M.  Cookrum  Co.  v.  Klein  [Ind.]  74 
N.  B.  529.  Where  there  was  evidence  that 
duly  authorized  agent  ordered  coal,  and  tha:t 
ianitress  receipted  for  the  same,  also  evi- 
dence of  the  price  and  amount  of  coal,  held 
plaintiffs  were  entitled  to  judgment.  Muller 
v.  Greenwald,  94  N.  T.  S.  427. 

67.  In  an  action  to  recover  the  purchase 
price  of  logs,  held  finding  that  parties  did 
not  agree  that  the  scale  of  logs  by  the  sur- 
veyor general  should  be  conclusive  was  sus- 
tained by  the  evidence.  Nelson  v.  Charles 
Betcher  Lumber  Co.    [Minn.]    104   N.   W.    833. 

68.  In  an  action  to  recover  a  balance  due 
on  goods  sold  and  delivered  by  plaintiff  to 
defendant,  evidence  held  to  show  the  exist- 
ence of  the  balance  claimed  by  plaintiffs  to 
be  due.  Armstrong  v.  Rorick  [Mich.]  12  Det. 
Leg.   N.    618,    105   N.   W.   29. 

69.  In  an  action  for  the  price  of  timber 
sold,  where  the  court  found  that  plaintiff 
did  not  own  the  timber  when  defendant  pur- 
chased It,  and  there  was  no  finding  that  he 
subsequently  became  the  owner  of  the  pro- 
ceeds of  the  sale,  and  the  evidence  was  In 
conflict  as  to  whether  he  was  entitled  to  the 
amount  due  for  the  timber,  held  that  a 
judgment  for  plaintiff  for  that  amount  was 
erroneous.     Bovo    v.    D.    M.    Fulmer   Lumber 

6    Curr.    K — 86. 


Co.,    123    Wis.    614,    101  N.   W.   1098. 

70.  See  4  C.  L.  1351. 

71.  See  Trial,    4   C.   L.    1708. 

72.  See  Instructions,  6  C.  L.  43. 

73.  In  an  action  for  the  price  of  a  wind- 
mill sold  on  trial,  there  being  no  evidence 
that  the  buyer  agreed  to  return  the  mill 
if  unsatisfactory,  an  instruction  so  charging 
is  properly  refused.  Allyn  v.  Burns  [Ind. 
App.)  76  N.  E.  636.  Sale  of  option  on  corpo- 
rate stock.  Defendant  pleaded  misrepresen-t- 
ations  as  to  net  earnings  of  corporation  but 
made  no  allegations  as  to  any  misrepresent- 
ations as  to  plant  of  corporation.  Held  er- 
ror to  Instruct  that  if  defendant  had  inspect- 
ed the  plant  or  had  full  knowledge  thereof 
he  could  not  recover.  Humsey  v.  Shaw,  212 
Pa.   576,  61  A.   1109. 

74.  Instruction  as  to  rights  of  parties  If 
article  was  ordered  on  buyer's  risk,  or  upon 
the  condition  that  it  be  satisfactory  to  the 
buyer,  held  not  argumentative  or  unfair. 
Bialy  v.  Krause  [Mich.]  12  Det.  Leg.  N.  702, 
105  N.  W.  149.  In  an  action  for  the  price  of 
goods,  issues  submitting  to  the  jury  whether 
defendant  refused  to  perform  its  part  of  the 
contract  and  "what  damage,  if  any,  plaintiff 
had  sustained,  were  broad  enough  to  permit 
defendant  to  present  in  every  phase  the  de- 
fense of  plaintiff's  failure  to  deliver  within 
the  time  fixed  by  the  contract.  R.  T.  Wilson 
&  Co.  V.  Levi  Cotton  Mills  [N.  C]  52  S.  E. 
250. 

75.  Defense  being  breach  of  warranty, 
charge  that  if  the  defense  was  made  out  the 
jury  must  believe  that  defendant  had  paid 
plaintiff  the  value  of  the  articles,  or  they 
must  return  a  verdict  for  plaintiff,  held 
misleading.  Holman  v.  Calhoun  [Ala.]  40 
So.  356.  Where  court  clearly  charged  as  to 
effect  of  use  after  expiration  of  trial  period 
as  well  as  effect  of  acceptance,  held  jury 
could  not  have  been  misled  by  instructions 
which  did  not  submit  the  inference  wh'ioh 
might  be  drawn  from  defendant's  exercise 
of  dominion  inconsistent  with  ownership  in 
plaintiff  after  expiration  of  trial  period.  Al- 
lyn v.  Burns  [Ind.  App.]  76  N.  E.  636. 
Where,  In  an  action  for  the  price  of  certain 
building  materials,  it  was  proved  that  plain- 
tiff contracted  to  furnish  materials  to  the 
"contractor"  as  rapidly  as  wanted,  and  that 
all  the  defendants.  Including  the  contractor, 
were  to  be  liable  for  the  amount,  a  request- 
ed instruction  that  if  plaintiff  contracted  to 
furnish  the  materials  to  the  "owners"  as 
rapidly  as  wanted  and  failed  to  do  so  then 
the  owners  were  entitled  to  offset  against 
plaintiff's  claim,  such  sum  as  the  jury  found 
"the  defendants"  lost  by  reason  of  such  de- 
lay, held  properly  refused.  Oldenburg  & 
Kelley  v.   Dorsey    [Md.]    62  A.    576. 
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weight  of  the  evidence."  In  Indiana  it  is,  not  proper  to  submit  questions  calling 
for  a  finding  upon  some  items  of  evidence.'' 

Fraud  is  generally  a  question  for  the  jury.'* 

If  possible  the  findings  must  be  construed  so  as  to  be  consistent." 

(§  10)  F.  Action  for  breach.^" — Plaintiff  must  allege  and  prove  performance 
or  tender  of  performance  on  his  part.'^  An  allegation  that  defendant  refused  to 
■carry  out  the  terms  of  his  agreement  is  a  mere  legal  conclusion'^  and  does  not  relieve 
plaintiff  of  the  obligation  of  alleging  and  proving  performance  on  his  part.*'  Facts 
should  be  alleged.**  Where  it  is  sought  to  establish  the  market  value  of  merchan- 
dise at  a  certain  time,  the  evidence  must  be  of  sales  at  such  time,  of  like  merchan- 
dise, in  like  quantities  and  condition  as  that  involved  in  the  litigation.*^  If  a  buy- 
er removes  himself  or  is  so  removed  involuntarily  that  demand  cannot  be  made  of 
him,  the  law  presumes  that  he  would  pay  the  price  or  deliver  the  goods  without 
demand.*'  Instructions  must  be  applicable  to  the  issues,*'  must  fairly  present 
them,**  and  must  not  be  vague  or  indefinite.*"  Findings  should  be  construed  to- 
gether.^" 

(§  10)     Cr.  Action  for  damages  for  goods  not  accepted.^^ — The  sale  being  on 


76.  On  an  issue  of  warranty  a  charge  that 
the  testimony  of  a  witness  "who  was  claim- 
ed to  have  made  the  ■warranty,  in  that  he 
did  not  recollect  making  the  warranty  "and 
did  not  deny  making  it,  held  on  the  weight 
of  the  evidence.  Holman  v.  Calhoun  [Ala.] 
40  So.  356. 

77.  Under  Burns'  Ann.  St.  1901,  §  555, 
where   issue    "was    "whether    goods    were    sold 

"to  corporation  or  its  manager  as  an  in- 
dividual, held  proper  to  refuse  to  submit  an 
interrogatory  as  to  "whether  any  of  the  goods 
were  ordered  otherwise  than  by  letters  "writ- 
ten by  the  manager  and  signed  with  his  in- 
dividual name.  O.  M.  Cockrum  Co.  v.  Klein 
[Ind.]   74  N.  E.  529. 

78.  Perkins  "Windmill  Co.  v.  Kelly  [Mich.] 
12  Det.  Leg.  N.   533,  104  N.  W.  663. 

79.  Complaint  alleging  sale  of  goods  to 
the  value  of  $999.65,  which  with  interest 
amounted  to  $1,015.70,  and  that  only  $300  had 

■been  paid,  leaving  a  balance  of  $715.70,  and 
the  findings  "were  that  the  goods  "were  of 
the  value  of  $715.95  and  that  by  reason  of 
defects  defendant  was  entitled  to  a  credit 
of  $178.26,  leaving  a  balance  of  $537.70,  held 
that  the  finding  as  to  the  value  of  the  goods 
■sold  must  be  construed  as  referring  to  the 
amount  alleged  to  be  due  after  the  payment 
of  the  $300.  Wiestner  v.  California  Coke  & 
Gas  Co.   [Cal.  App.]   83  P.  461. 

80.  See  4  C.  L.  1352. 

81.  Brazell  v.  Cohn,  32  Mont.  556,  81  P. 
339.  Complaint  alleging  that  plaintiff  was 
then  and  there  able,  ready,  and  willing,  and 
offered  to  perform  all  the  terms  and  condi- 
tions of  the  contract  to  be  performed  by 
him  during  the  term  of  the  contract,  and 
was  and  would  be  during  the  entire  con- 
tinuance of  the  contract  able,  ready,  and 
willing  to  perform  the  same  and  had  offered 
to  do  so,  etc.,  held  sufflcient.  Id.  "Where 
promise  to  accept  and  the  agreement  to  de- 
liver are  concurrent  and  mutual.  Armstrong 
v.  Heide,  94  N.  T.  S.  434.  In  an  action  for 
breach  of  contract  to  purchase  it  Is  incum- 
bent upon  plaintiff  to  show  a  tender  of 
goods    of   the   description   called    for   in   the 


contract.  Armour  v.  Produce  Co.,  28  Pa.  Su- 
per. Ct.  524.  Delivery  being  a  condition  pre- 
cedent, the  seller  must  not  only  be  able 
but  must  actually  offer  to  comply  with  its 
terms  unless  excused  by  buyer.  Bell  v.  Hat- 
field [Ky.]  89  S.  "W.  544. 

82,  83.  Armstrong  v.  Heide,  94  N.  T.  S. 
434. 

84.  Plea  that  contract  was  part  of  a 
"scheme"  devised  by  defendant  to  monopolize 
the  trade  and  was  contrary  to  public  policy, 
held,  insufllcient  to  raise  the  defense  that 
the  contract  was  void  as  against  public  poli- 
cy. Bernard  v.  Sloan  [Cal.  App.]  84  P.  2'32. 
Answer  alleging  that  plaintiff  by  mistake 
or  with  intent  to  deceive  defendant  inserted 
in  the  written  contract  certain  provisions  not 
contained  in  the  agreement,  and  thereby  in- 
creased defendant's  liability,  held  sufficient. 
Lilienthal  v.   Herren    ["Wash.]    84   P.    829. 

85.  James  H.  Rice  Co.  v.  Penn  Plate  Glass 
Co.,    117    111.    App.    356. 

8«.     Bell  V.  Hatfield  [Ky.]   89  S.  W.  544. 

87.  Where  there  is  no  evidence  of  a  waiv- 
er of  breach  by  silence,  an  instruction  on  the 
point  is  erroneous.  "Wood  v.  Planter's  Oil 
Mill   [Ark.]   90  S.  W.  18. 

88.  Alleged  sale  and  incomplete  perform- 
ance held  issues  as  to  existen6e  of  contract 
as  alleged,  performance  and  value  of  lum- 
ber tendered  were  sufficient.  Coxe  v.  Single- 
ton,  139  N.  C.   361,   51  S.  E.   1019. 

89.  Requested  instruction  that  the  Jury 
in  fixing  damages  for  future  nonperformance 
should  make  allowance  for  uncertainties 
which  affect  all  conclusions  depending  on 
future  events,  and  that  only  such  evidence 
as  was  reasonably  certain  to  extend  to  fu- 
ture events  should  be  considered  in  fixing 
damages  for  nonperformance,  held  vague 
and  indefinite.  Brazell  v.  Cohn,  32  Mont  566 
81   P.    339. 

90.  Where  jury  found  failure  of  perform- 
ance on  part  of  plaintiff,  a  further  finding 
that  the  lumber  tendered  by  him  was  less 
than  the  value  required  by  the  contract  held 
to  render  the  first  finding  conclusive  Coxa 
V.  Singleton,  139  N.  C.  361,   51  S.   E.  1019. 
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trial  or  on  condition  precedent,  the  "buyer"  is  only  liable  for  loss  or  damage  to 
the  property  caused  by  his  negligence  during  the  time  it  was  in  his  possession  on 
trial."" 

(§  10)  H.  Choice  and  election  of  remedies.^^ — The  buyer  refusing  to  make 
instalment  payments  as  required  by  the  contract,  the  seller  may  terminate  the  con- 
tract and  recover  for  part  performance."* 

§  11.  Remedies  of  purchaser.  A.  Rescission?^ — Fraud"' or  false  material  rep- 
resentations,'^ by  the  seller  or  his  agent,"'  constituting  an  inducement  to  the  con- 
tract of  purchase,  and  the  buyer  relying  thereon""  without  negligence,^  is  ground  for 
the  rescission  of  the  contract,  in  equity,''  and  that  too  though  the  party  making  the 
representation  may  have  been  ignorant  as  to  its  truth  or  falsity**  and  had  no  fraudulent 
intent  ;*  the  real  inquiry  being  not  whether  the  seller  knew  the  representation  to  be 
false,  but  whether  the  buyer  believed  it  to  be  true  and  was  misled  by  it  in  entering 
into  the  contract."  Negligence  in  relying  on  representations  is  no  defense  where 
artifice  is  used  to  induce  the  buyer  to  forbear  making  inquiries."  Nonconformity 
with  the  contract'  and  partial  failure  of  the  consideration  of  an  entire  contract' 
warrants  rescission,  so  also,  the  coming  into  effect  of  a  condition  expressly  entitling 
one  to  rescind  warrants  the  use  of  the  remedy,"  but  not  a  mistake  in  the  statement 
of  the  term  of  credit  in  the  invoice,  such  mistake  being  corrected.^"    As  to  whether 


91.  Liability  for  goods  not  returned  when 
contract  is  rescinded,  see  post,  5  11  A,  Re- 
scission* 

92.  AUyn  v.  Burns  [Ind.  App.]  76  N.  B. 
€36.  Where  "buyer"  refused  to  keep  ma- 
chine and  gave  the  seUer  notice,  held  he  was 
not  liable  for  damage  caused  by  himself 
three  months  after  the  giving  of  such  no- 
tice.    Id. 

93.  See  4  C.  L.  1352.  The  right  of  re- 
sale has  been  treated  in  §  10  T).  See,  also. 
Election  and  Waiver,   5  C.  L.   1078. 

94.  Price  v.  New  York,  104  App.  Dlv.  198, 
93  N.  T.  S.  967. 

9.5.     See  4  C.  L.  1353. 

96.  Ward  v.  Marvin  [Vt.]  62  A.  46;  May 
V.  Loomis  [N.  C]  52  S.  B.  728;  Kose  v. 
Merchants'  Trust  Co.,  96  N.  T.  S.  946. 
Elderly  lady  without  business  experience 
being  induced  by  her  attorney  and  agent 
to  buy  mining  stock  for  $1  per  share  held 
entitled  to  rescind  the  stock  at  the  time  sell- 
ing for  $.50  a  share  and  plaintiff  not  know- 
ing that  she  was  buying  stock  owned  by 
defendant.  Landis  v.  Wintermute  [Wash.] 
82  P.  1000.  Where  in  inducing  one  to  be- 
come a  party  to  an  underwriting  agreement 
a  pledgee  of  bonds  concealed  the  fact  that 
the  bonds  were  held  as  security  for  a  loan 
and  represented  that  a  sale  of  the  bonds  at 
par  had  practically  been  closed,  held  fraud 
justifying  rescission.  Rose  v.  Merchants' 
Trust  Co..   96  N.   Y.   S.  946. 

»7.  Kell  v.  Trenchard  [C.  C.  A.]  142  F. 
16,  mod.  127   P.  596. 

98.  Brounfield  v.  Denton  tN.  J.  Err.  & 
App.]   61  A.   378. 

90.  Statements  made  by  the  seller  out  of 
the  buyer's  hearing  held  inadmissible.  J.  H. 
Clark  Co.  v.  Rice  [Wis.]  106  N.  W.  231. 
Newspaper  articles,  circulars,  pamphlets,  etc., 
many  of  which  were  never  seen  by  defendant 
and  some  of  which  were  not  in  print  at  the 
time  of  the  sale  held  inadmissible.     Id. 

1,  Kell  V.  Trenchard  [C.  C.  A.]  142  F. 
16,  mod.  3  27  F.  596.  Purchaser  of  logs 
having  lived  near  land  on  which  logs  were 
situated,  having  been  on  such  land  and  hav- 


ing had  .an  opportunity  to  examine  them  be- 
fore buying  held  he  could  not  rescind  the 
contract  of  sale  for  false  representations  of 
the  seller  as  to  the  number  and  quality  of 
logs.     Hulet  V.  Achey    [Wash.]    80   P.   1105. 

2,  3.  Kell  V.  Trenchard  [C.  C.  A.]  142  F. 
16,  mod.   127  F.  596. 

4.  See  J.  H.  Clark  Co.  v.  Rice  [Wis.]  106 
N.  W.  231.  Statements  made  by  the  seller 
out  of  the  buyer's  hearing  are  inadmissible 
to  prove  bad  faith  and  an  intent  to  deceive 
on  his  part.     Id. 

5.  Kell  V.  Trenchard  [C.  C.  A.]  142  F.  16, 
mod.   127  F,  596. 

6.  May  v.  Loomis  [N.  C]  52  S.  B.  728. 

7.  Seller  delivering  inferior  goods,  buyer 
may  reject  and  sue  for  damages,  or  he  may 
pay  the  contract  price,  take  the  goods  and 
recover  the  difference  between  their  value 
and  the  value  of  goods  of  the  quality  named 
in  the  contract.  John  B.  Hall  Commission 
Co.  v.  R.  L.  Crook  &  Co.  [Miss.]  40  So.  20. 
Machine  delivered  not  being  the  one  con- 
tracted for.  the  buyer  may  disaffirm  the  con- 
tract and  return  or  hold  the  machine  sub- 
ject to  the  order  of  his  seller.  Cincinnati 
Punch  &  Shear  Co.  v.  Thompson  [Kan.]  S3 
P.  988. 

8.  Walter  Pratt  &  Co.  v.  Frasier  &  Co. 
[S.  C]  51  S.  E.  983.  Where  plaintiffs  sold 
to  defendants  an  assortment  of  toilet  articles 
and  a  counter  showcase,  the  contract  was 
an  entire  one,  and  a  failure  to  deliver  the 
showcase  excused  defendants  from  accept- 
ing  the    goods.     Id. 

9.  Where  contract  for  the  sale  and  demoli- 
tion of  buildings  provided  that  if  the  seller 
did  not  acquire  title  by  a  certain  date  the 
contract  should  be  void  and  the  consideration 
paid  by  the  buyer  should  be  restored  held 
the  seller  not  acquiring  title  by  the  specified 
date  the  buyer  could  on  such  date,  or  at 
least  within  a  reasonable  time  thereafter, 
elect  to  rescind  and  recover  the  consideration 
paid.     LIppman   v.    Hauben,    94   N.    Y.    S.    520. 

10.  Baird  Bros.  v.  Walter  Pratt  &  Co.  [Ind. 
T.]    89   S.  W.   648. 
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-  breach  of  warranty  is  a  ground  for  rescission  there  is  a  conflict,  some  courts  hold- 
ing that  the  right  only  exists  while  the  contract  is  executory^^  while  others  extend 
the  right  to  both  executory  and  executed  contracts.^^  In  those  states  where  the 
former  rule  prevails,  the  buyer's  remedy  is  one  at  law  for  damages/'  though  of 

•  course  the  parties  may  by  express  agreement  to  the  contrary  retain  the  right  of  re- 
scission.^* A  purchaser  from  a  partner  having  authority  to  sell  cannot  rescind  be- 
cause at  the  time  of  purchase  he  did  not  know  that  another  partner  had  an  interest.^' 
Eescission  being  merely  the  choice  of  two  or  more  remedies,^"  it  must  be  voluntary, '^^ 
Damage  must  have  resulted/*  and  by  the  great  weight  of  authority  this  damage 
must  be  an  actual  pecuniary  damage  as  distinguished  from  a  nominal  or  theoret- 
ical injury.^* 

In  order  to  rescind,  notice  thereof  must  be  given  the  seller'"  with  as  much 
promptitude  and  dispatch  as  the  circumstances  of  the  ease  will  admit.^^     The  law 

'  does  not  require  the  buyer  to  act  upon  the  appearance  of  the  first  indication  of  fraud, 
but  allows  him  a  fair  opportunity  to  ascertain  the  extent  of  the  false  representations 
and  to  test  the  quality  of  the  article  falsely  put  upon  him.^^  All  the  law  requires  is 
that  he  shall  act  within  a  reasonable  time  after  the  discovery  of  all  the  essential  ele- 
ments of  the  fraud."'  Any  delay  in  doing  so,  or  the  continued  employment,  use, 
and  occupation  of  the  property  received  under  the  contract,  will  be  deemed  an  elec- 
tion to  affirm  it"*  and  a  waiver  of  the  right  to  rescind""  though  the  presumption  is 


11.  Does  not  apply  to  executed  contracts. 
Hulet  V.  Achey  [Wash.]  80  P.  1105;  Slmonson 
V.   Jensen    [N.    D.]    104   N.   W.   513. 

12.  Erie  City  Iron  'Works  v.  Tatum  [Cal. 
App.]  82  P.  92.  Warranty  of  soundness. 
Palmer  &  Son  v.  Cowie,  7  Ohio  C.  C.  (N.  S.) 
46.  Where  machine  was  warranted  to  be 
of  good  material  and  well  made  and  on  de- 
livery appeared  to  be  old,  out  of  order  and 
put  together  in  a  bungling  manner  held  buy- 
ers were  justified  in  refusing  to  accept  the 
same  and  In  rescinding  the  entire  contract. 
BaskervIIle  v.  Johnson  [S.  D.]  104  N.  W.  913. 

13.  Hulet  V.  Achey  [Wash.]  80  P.  1105; 
Simonson  v.  Jenson  [N.  D.]   104  N.  W.  513. 

14.  Kugel  V.  McEnroe,  115  111.  App.  419; 
Cook  V.  Lantz,  116  111.  App.  472;  Simonson  v. 
Jenson  [N.  D.]  104  N.  W.  513.  Where  con- 
tract of  warranty  provided  that  the  buyer 
could  return  the  animals  and  recover  the 
purchase  price  upon  breach  of  warranty, 
held  the  buyer,  on  breach  of  warranty.  Was 
entitled  as  a  matter  of  contract  to  return 
the  animals  and  recover  the  purchase  money 
on  compliance  with  or  waiver  of  the  con- 
ditions specified.  White  v.  Miller  [Iowa] 
105   N.    W.    993. 

15.  Webb  v.  Steiner,  113  Mo.  App.  482, 
87   S.   W.    618. 

16.  See  infra  subd.  H,  Choice  and  election 
of   remedies. 

17.  Held  In  suit  to  recover  purchase  price 
for  breach  of  warranty,  court  could  not  order 
plaintiff  to  rescind.  McCarthy  v.  Ellers,  94 
N.  T.  S.  1109. 

18.  19.  Jackway  V.  Proudflt  [Neb.]  106  N. 
W.  1039. 

20.  McGue  V.  Rommel  [Cal.]  83  P.  1000; 
Olson   V.    Brison    [Iowa]    106    N.   W.    14. 

21.  Ward  v.  Marvin  [Vt.]  62  A.  46;  Rose 
V.  Merchants'  Trust  Co.,  96  N.  Y.  S.  946; 
Goodwin  Mfg.  Co.  v.  Arthur  Fritsch  Foundry 
&  Machine  Co.  [Mo.  App.]  89  S.  W.  911;  Ar- 
mour V.  Produce   Co.,    28  Pa.   Super.  Ct.    524; 


Rumsey  v.  Shaw,  25  Pa.  Super.  Ct.  386;  Col- 
lins V.  TIgner  [Del.]  60  A.  978.  Three  weeks 
delay  in  returning  horse  after  discovery  of 
breach  of  warranty  held  unreasonable.  Col- 
lins V.  Tigner  [Del.]  60  A.  978.  Where  in- 
spection of  beans  sold  was  Insufficient  held 
notice  of  rescission  given  two  days  after 
receipt  of  beans  held  unreasonably  de- 
layed. Jones  V.  Bloomgarden  [Mich.]  12 
Det.  Leg.  N.  1019,  106  N.  W.  891.  A  refuel 
to  accept  and  offer  to  rescind  made  within 
three  days  after  the  receipt  of  goods  was 
made  within  a  reasonable  time.  Woods  v. 
Thompson,    114   Mo.   App.    38,    88    S.    W.    1126. 

22,  23.     Ward  v.  Marvin  [Vt.]   62  A.  46. 

24.  Rose  v.  Merchants'  Trust  Co.,  96  N. 
Y.  S.  946.  Where  one  was  induced'  by  fraud 
to  become  a  party  to  an  underwriting  agree- 
ment, held  payment,  on  discovery  of  fraud, 
of  amount  due  by  buyer  on  the  bonds  to 
the  "syndicate  manager"  and  tender  of  the 
bonds  to  the  seller  did  not  amount  to  a 
ratification.  Id.  A  purchaser  of  corporate 
stock  held  not  estopped  to  maintain  an  ac- 
tion to  rescind  by  attending  and  partici- 
pating In  a  stockholders'  meeting  after  the 
commencement  of  the  action,  where  she  had 
tendered  the  stock  to  the  seller  prior  to 
the  commencement  of  the  action  and  de- 
manded a  return  of  the  purchase  money 
which  had  been  refused.  Landls  v.  Winter- 
mute  [Wash.]  82  P.  1000.  In  an  action  to 
rescind  a  contract  for  the  purchase  of  a 
machine  evidence  considered  and  held  not 
such  as  to  have  warranted  a  direction  to 
the  jury  to  find  for  defendant  on  the  ground 
that  the  machine  had  been  accepted.  Good- 
win Mfg.  Co.  V.  Arthur  Fritsch  Foundry  & 
Machine  Co.  [Mo.  App.]  89  S.  W.  911.  Where 
a  commodity  has  been  sold  to  be  delivered 
in  certain  instalments,  the  vendee  is  not 
relieved  by  defective  deliveries  which  would 
ordinarily  entitle  him  to  rescind  if  he  has 
accepted  and  retained  them  with  knowledge 
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only  a  prima  facie  one.'"  What  constitutes  a  reasonable  time  within  which  sucH 
offer  shall  be  made  is  a  question  for  the  court,^^  but  whether  such  a  reasonable 
time  has  elapsed  before  it  was  made  is  a  question  for  the  jury.^*  The  seller  may 
waive  an  unreasonable  and  unwarranted  delay/"  and  whether  he  has  done  so  is  gener- 
ally a  question  for  the  jury.'"  Eetention  upon  the  seller's  promise  to  "make  matters 
right"  bars  the  remedy.^^  But  for  the  necessity  of  a  tender,  the  commencement  of 
the  action  for  the  consideration  paid  would  be  a  sufficiently  definite  disaffirmance 
of  the  contract  and  an  election  to  rescind.^^  The  institution  by  the  buyer,  with  full 
knowledge  or  reasonable  means  of  knowledge  of  the  facts,  and  without  returning 
or  offering  to  return  the  chattel  sold  or  rescind  the  sale,  of  a  suit  for  breach  of 
warranty,  is  an  affirmance  of  the  sale  and  precludes  the  repudiation  of  the  contract 
for  fraud'^  even  though  he  subsequently  amends  his  complaint  so  as  to  set  up  a  differ- 
ent cause  of  action,^*  and  though  no  damages  are  recovered  in  such  action.'"  Un- 
less the  article  be  entirely  worthless,'*  or  it  is  plainly  evident  that  a  tender  will  not 
be  accepted,'''  rescission  involves  the  obligation  to  return  the  property  to  the  seller.'* 
The  place  of  purchase  and  the  seller's  residence  being  different  it  is  proper  for  the 
buyer  to  ask  the  seller  for  shipping  dirctions.'*  Where  it  is  impossible  to  return 
all  the  parts  without  injury  to  the  buyer's  property,  he  should  return  what  he  can 
and  allow  a  deduction  for  those  not  returned.*"    An  animal  being  purchased  for 


of    the    fact.     Harding,    Whitman    &    Co.    v. 
Tork  Knitting  Mills,  142   F.  228. 

Notet  The  buyer  could  of  ccfurse  refuse 
to  accept  inferior  goods  and  compel  the  seller 
to  furnish  that  which  was  up  to  the  standard 
and  if  this  Is  not  done  he  is  entitled  to 
damages.  But  the  contract  being  entire  it 
cannot  be  abrogated  after  there  has  been  a 
partial,  even  though  a  defective,  perform- 
ance, of  which  the  defendants  knowingly 
accepted  the  benefits. — From  Harding,  Whit- 
man &  Co.  V.  Tork  Knitting  Mills,  142  F.  228. 

25.  Ward  v.  Marvin   [Vt.]   62  A.  46. 

26.  Goodwin  Mfg.  Co.  v.  Arthur  F'ritsch 
Foundry  &  Machine  Co.  [Mo.  App.]  89  S. 
W  911.  An  Instruction  that  the  use  of  a 
machine  and  payment  for  it  created  a  pre- 
sumption of  acceptance  precluding  recovery, 
and  that  the  burden  of  proving  nonaccept- 
ance   was   on    plaintiff,    held   proper.     Id. 

27.  Collins  v.  Tigner  [Del.]  60  A.  978; 
Ward  V.  Marvin  [Vt.]  62  A.  46;  Woods  v. 
Thompson,    114   Mo.    App.    38.    88    S.    W.    1126. 

28.  Collins  V.  Tigner  [Del.]  60  A.  978. 
But  when  disputed  facts,  involving  questions 
of  excuse,  discovery  of  fraud  and  like  mat- 
ters are  to  be  passed  upon,  the  question  is 
a  mixed  one  of  law  and  fact  and  is  for  the 
the  jury.  Ward  v.  Marvin  [Vt.]  62  A.  46. 
Whether  buyer  rescinded  with  due  prompt- 
ness after  discovery  of  fraud  held  a  question 
for  the  jury.  Shreve  v.  Crosby  [N.  J.  Err. 
&    App.]    63    A.    333. 

29.  Collins  V.  Tigner  [Del.]  60  A.  978. 
Three  weeks  delay  after  discovery  of  breach 
of  warranty  in  sale  of  a  horse  held  not  un- 
reasonable if  induced  by  the  seller's  request 
to  keep  the  horse  a  while  longer.  Id. 
Prompt  rescission  is  not  required  by  the 
vendee  where  the  vendor  has  misled  him  Into 
believing  that  suQh  rescission  will  not  be 
Insisted  upon.  Defective  machine.  Rhein- 
strom  V.  Elk  Brewing  Co.,  28  Pa.  Super.  Ct. 
519  Delay  in  instituting  proceedings  to 
rescind    on    the    ground    of    abuse    of    conH- 


dential  relations  by  the  seller  does  not  con- 
stitute a  waiver  of  the  right  where  it  is  in- 
duced by  temporary  alleviation  of  suspi- 
cions and  ignorance  and  inexperience.  Lan- 
dis  V.  Wintermute    [Wash.]    82   P.    1000. 

30.  Collins    V.    Tigner     [Del.]     60    A.    978. 

31.  Where  the  buyer  of  a  horse,  after 
discovering  fraud  of  the  seller,  and  after 
being  assured  by  the  seller  that  if  the  horse 
was  not  as  represented,  he  would  make  it 
right,  continued  to  use  the  horse  as  his  own, 
he  thereby  elected  to  affirm  the  contract  and 
waived  his  right  to  rescind.  Ward  v.  Mar- 
vin [Vt.]    62  A.  46. 

32.  Olson  v.  Brlson   [Iowa]   106  N.  W.   14. 

33.  34,  35.  Davis  v.  Schmidt  [Wis.]  106  N. 
W.    119. 

36.  Rumsey  V.  Shaw,  25  Pa.  Super.  Ct.  386. 

37.  Woods  V.  Thompson,  114  Mo.  App.  38, 
88   S.  W.   1126. 

38.  Erie  City  Iron  Works  v.  Tatum  [Cal. 
App.]  82  P.  92;  May  v.  Loomis  [N.  C]  52 
S.  E.  728;  Olson  v.  Brison  [Iowa]  106  N.  W. 
14;  Bumsey  v.  Shaw,  25  Pa.  Super.  Ct.  386; 
Palmer  &  Son  v.  Cowie,  7  Ohio  C.  C.  (N.  S.) 
46.  The  buyer  disaffirming  the  contract  for 
a  breach  thereof  he  cannot  hold  the  article 
sold  to  satisfy  a  claim  for  damages.  Cincin- 
nati Punch  &  Shear  Co.  v.  Thompson  [Kan.] 
83  P.  988.  The  buyer  retaining  any  part  of 
the  goods  can  only  recover  damages  for 
breach  of  warranty.  McCarthy  v.  Ellers,  94 
N.  Y.  S.  1109.  Where  one  bought  a  horse, 
carriage,  and  equipment  for  a  lump  sum 
and  the  horse  died  causing  a  breach  of  war- 
ranty, held  buyer  could  not  recover  price 
unless  he  tendered  back  the  carriage  and 
equipment.     Id. 

39.  White  v.  Miller   [Iowa]   105  N.  W.  993. 

40.  Where  the  evidence  showed  that  part 
of  a  heating  plant  could  not  be  removed 
from  the  building  without  great  injury. 
These  parts  were  disconnected  from  the 
other  portions  of  the  plant.  Defendant  placed 
them  in  the   building  in   executing  his  con- 
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breeding  purposes  while  in  "show  condition"  and  the  contraxit  providing  for  a  re- 
turn in  "good  condition"  the  latter  phrase  refers  to  good  breeding  condition." 
The  ofEer  to  rescind  being  properly  made  and  upon  sufficient  grounds  and  refused 
it  is  as  effectual  as  if  accepted.''^  The  purchaser  may  in  such  case  retain  possession, 
and  if  he  does  so  he  becomes  merely  a  bailee  of  the  seller.*^  Questions  of  disaffirm- 
ance**  and  affirmance*"  are  for  the  jury. 

Generally  the  action  for  rescission  need  only  be  against  the  party  practicing 
the  fraud." 

(§11)  B.  Action  to  recover  purchase  money  paid  or  to  reduce  price." — ^The 
seller  removing  the  property**  or  failing  to  deliver  property  in  conformity  with  the 
terms  of  the  contract,*"  the  buyer  may  recover  back  so  much  of  the  price  as  he  has 
paid  in  advance,  and  the  seller  having  put  it  out  of  his  power  to  deliver  the  goods 
sold,  no  demand  therefor  is  necessary  to  the  maintenance  of  an  action  to  recover  pur- 
chase money  paid  in  advance.""  Upon  rescission  being  promptly  and  properly  made, 
the  buyer  is  entitled  to  recover  the  purchase  money  paid,°^  and  it  seems  that  the 
rescission  having  become  executed  a  demand  for  such  price  is  not  essential."^  In  the 
absence  of  a  contract,  express  or  implied,  that  money  paid  shall  be  forfeited,  the  buyer 
may,  upon  mutual  rescission,  recover  purchase  money  paid  even  though  the  rescission 
was  induced  by  his  own  default."^  A  buyer  wrongfully  refusing  to  carry  out  his  con- 
tract cannot  recover  earnest  money."*  Money  paid  under  a  mistake  of  fact  may  be  re- 
covered back  in  an  action  for  money  had  and  received  where  the  money  is  paid  in  con- 
sequence of  a  mutual  mistake  as  to  facts  which  if  known  would  have  prevented  the 
payment.""     An  error  of  fact  takes  place  either  when  something  which  really  exists 


tract  to  Install  the  plant.  Held  that  plaintiff 
was  not  bound  to  return  such  parts  In  order 
to  recover  the  price  paid  for  the  plant  minus 
the  value  of  such  parts.  Olson  v.  Brison 
[Iowa]    106   N.   W.    14. 

41.  White  V.  Miller  [Iowa]  105  N.  W.  993. 

42.  Exchange  of  property.  Hayes  v.  Wood- 
ham   [Ala.]    40  So.   511. 

43.  Where  subject  of  contract  was  a 
horse,  use  thereof  occasionally  after  offer  to 
return  does  not  bar  right.  Hayes  v.  Wood- 
ham   [Ala.]    40  So.    511. 

44.  Cincinnati  Punch  &  Shear  Co.  v. 
-Thompson     [Kan.]     83    P.    988.     Whether    or 

not  the  redelivery  is  an  absolute  one  is  a 
question  for  the  jury.  Dougherty  v.  Neville, 
108   App.   Div.    89,   95  N.   T.   S.    806. 

45.  Whether  plaintiff  affirmed  sale  with 
knowledge  of  fraud  held  a  question  for  the 
jury.  Shreve  v.  Crosby  [N.  J.  Err.  &  App.] 
63  A.  333.  Where  buyer  and  seller  occupied 
a  confldential  relation  and  the  latter  was 
ill  held  that  whether  a  letter  written  by 
plaintiff's  representative  to  the  defendant 
shortly  after  discovery  of  the  fraud  con- 
taining the  words  "I  want  to  sell  you  my 
stock;  what  will  you  give  me  for  it,"  should 
be  treated  as  an  affirmance  of  the  purchase, 
with  knowledge  of  the  fraud,  or  as  a  polite 
Intimation  that  the  defendant  should  take 
back  the  stock  and  return  the  money  be- 
cause of  the  fraud,  was  a  question  for  the 
jury.     Id. 

46.  In  action  for  Rescission  of  a  contract 
for  the  underwriting  of  certain  bonds  held 
maintainable  against  the  party  practicing 
the  fraud,  and  neither  the  "syndicate  mana- 
ger" nor  the  corporation  issuing  the  bonds 
was  a  necessary  party.  Rose  v.  Merchants' 
Trust  Co.,   96  N.  T.  S.   946. 


47.  See  4  C.  L.  1355. 

48.  Rehioval  on  defendant's  refusal  to 
pay  balance  because  of  breach  of  warranty. 
Roesch  V.  Young.  Ill   111.  App.   34. 

49.  Where  buyer  ordered  goods  of  a 
certain  kind  and  weight.  Altschul  v.  Koven, 
94  N.  T.  S.   558. 

50.  Fay  V.  Pitzpatrick  [Iowa]  105  N.  W. 
398.  Where  property  is  sold  to  be  delivered 
at  once  after  payment  and  the  seller  falls 
to  make  such  delivery,  notice  of  suit  to  re- 
cover the  payment  made  is  a  sufficient  de- 
mand.    Id. 

51.  Dougherty  v.  Neville,  108  App.  Dlv. 
89,  95  N.  Y.  S.  806.  One  is  entitled  to  re- 
cover the  price  paid  upon  a  breach  of  a 
warranty  of  soundness  with  an  agreement 
that  the  purchaser  can  return  the  property 
if  found  unsound.  Kugel  v.  McEnroe,  115 
111.  App.  419.  What  constitutes  a  rescission 
see    ante,    this    section,    subd.    A,    also    §    3. 

52.  Dougherty  v.  Neville,  108  App.  Div. 
89,    95   N.    Y.    S.   806. 

53.  Pierce  v.  Staub  [Conn.]  62  A.  760. 
What  constitutes  rescission  see  ante,  §  3, 
also,  ante  this  section,  subd.  A. 

NOTEs  Proper  procedure  to  protect  Ten- 
don It  has  been  said  by  high  authority 
that  the  better  remedy  of  the  vendor,  and 
in  some  instances  his  only  safe  remedy,  is 
to  institute  proceedings  in  the  proper  court 
to  foreclose  the  equity  of  the  purchaser 
where  partial  payments  or  valuable  improve- 
ments have  been  made,  Hansbrough  v.  Peck, 
72  U.  S.  497,  18  Law.  Ed.  520. — From  Pierce 
V.  Staub  [Conn.]  62  A.  760. 

54.  Webb  v.  Steiner,  113  Mo.  App  482 
87    S.    W.    618. 

55.  So  held  where  apple  waste  was  bought 


6  Cur.  Law. 


SALES  §  lie. 


1367 


is  unknown,  or  some  fact  is  supposed  to  exist  which  really  does  not  exist,""  and  the 
action  will  lie  unless  the  mistake  results  from  inexcusable  neglect  by  the  party  paying, 
and  there  was  no  legal  or  moral  obligation  on  his  part  to  pay,  or  the  payment  was 
made  intentionally,  without  reference  to  the  state  of  facts  under  which  it  was  made."' 
In  a  suit  to  recover  for  a  deficiency  in  the  amount  delivered,  subsequent  purchasers 
from  the  original  buyer  are  not  necessary  parties.'''  In  such  a  case  the  burden  is  on 
the  buyer  to  show  the  deficiency,"""  and  the  contract  containing  the  method  of  measure- 
ment, it  is  admissible  in  evidence.""  On  the  question  as  to  whether  representations 
of  title  were  false  and  fraudulent,  the  testimony  of  an  attorney  as  to  the  result  of  an 
examination  of  the  record  is  admissible."^  In  a  joint  action  against  two  defendants 
to  recover  the  purchase  price  of  stock,  a  guarantee  of  the  value  of  the  stock,  made  by 
one  of  the  defendants  only,  cannot  be  considered."^  The  evidence  showing  that  a, 
tender  would  have  been  of  no  avail,  the  fact  that  the  petition  contains  no  allegations 
with  respect  to  a  tender  is  immaterial."' 

While  in  Louisiana  a  vendee  who  has  sold  the  things  purchased  has  disabled  him- 
self from  bringing  a  redhibitory  action,  he  may  still  have  relief  in  an  action  quanti 
minoris,"*  and  in  such  an  action  he  can  claim  and  recover  damages  from  his  vendor,  if 
the  latter  knew  of  the  defects  in  the  things  sold  but  omitted  to  declare  them.""  He  is, 
however,  controlled  as  to  such  demand  by  the  conditions,  rules,  and  limitations  of  the. 
action  quanti  minoris.""     Special  statutes  of  limitation  govern."' 

(§  11)  C.  Actions  for  breach  of  contract.^^ — Except  where  the  seller  notifies 
the  buyer  of  his  inability  to  perform  and  cancels  the  contract,"'  plaintiif  must 
show  that  he  was  ready  and  willing  to  perform  his  part  of  the  contract  as  required  by 
the  terms  of  the  latter,'"  and  he  cannot  recover  if  performance  is  prevented  by  the  act_ 
of  his  agent,'^  and  whether  or  not  it  was  so  prevented  is  generally  a  question  for  the- 
jury.'^  The  right  of  the  vendee  to  recover  from  the  vendor  for  breach  of  contract  is 
based  solely  upon  the  contract  between  the  two.''     A  buyer  may  sue  upon  a  contract 


by  sample  and  by  mistake  wrong  car  was 
sampled.     De  WolfE  v.  Howe,  98  N.  T.  S.  262. 

56,  57.     De  WolfE  v.  Howe,  98  N.  T.  S.  262. 

58,  59.  In  an  action  on  a  written  contract 
for  the  purchase  of  hay,  the  contract  price 
to  be  paid  for  a  stipulated  number  of  tons 
as  estimated,  and  on  ascertainment  of  the 
true  tonnage  any  deficiency  to  be  made  good 
at  the  contract  price.  Reed  v.  McDonald 
[Cal.    App.]    82    P.    639. 

60.  Action  on  a  written  contract  for  the 
purchase  of  hay,  the  contract  price  to  be 
paid  for  a  stipulated  number  of  tons  as 
estimated,  and  on  ascertainment  of  the  true 
tonnage  any  deficiency  to  be  made  good  at 
the  contract  price,  held  error  to  exclude  the 
contract  from  evidence  it  containing  the 
manner  In  which  the  tonnage  was  to  be 
determined.  Reed  v.  McT>onald  [Cal.  App.] 
82  P.  639. 

61.  Testimony  of  an  attorney  that  he  had, 
since  the  representations,  examined  the  rec- 
ords and  failed  to  find  any  evidence  of  title 
to  the  lands  in  the  company  except  certain 
leases  held  admissible  as  tending  to  show 
what  knowledge  the  seller  possessed  at  the 
time  he  made  the  representations.  Shreve 
V    Crosby   [N.  J.  Err.  &  App.]   63  A.  333. 

62.  Moore  v.  Adams,  29  Pa.  Super.  Ct.  239. 
63.'  Olson  V.  Brison  [Iowa]  106  N.  W.  14. 
64,    65,    66.     George    v.    Shreveport    Cotton 

Oil  Co.,  114  La.  498,  38  So.  432. 

67.     An    action    quanti   minoris,    which    by 


reason  of  its  facts,  falls  under  the  provisions 
of  article  2545  of  the  Civil  Code,  is  governed 
by  the  special  rule  as  to  prescription  which 
is  laid  down  in  that  article.  George  v. 
Shreveport  Cotton  Oil  Co.,  114' La.  498,  38 
So.  432.  Under  articles  2534,  2544,  2554, 
where  the  seller  knew  of  the  vice  but  did 
not  disclose  it,  the  action  must  be  commenced 
within  a  year  after  discovery  by  the  buyer. 
Discovery  is  not  presumed  but  must  be 
proved  by  the  seller.     Id. 

68.  See  4  C.  L.  1355. 

69.  Ennis  Brown  Co.  V.  Hurst  [Cal.  App.] 
82   P.   1056. 

70.  Hughes  V.  Knott   [N.  C]    53  S.  B.   361. 

71.  Brauer  v.  Macbeth  [C.  C.  A.]  138  F. 
977. 

72.  So  held  where  plaintiff  was  to  trans-' 
fer  "unexpired  insurance  fully  paid"  and 
there  was  a  dispute  as  to  whether  plaintiff's 
agent  refused  to  accept  equivalent  new  in- 
surance or  not.  Brauer  v.  Macbeth  [C.  C. 
A.]    138    F.    977. 

73.  Where  there  was  a  shortage  in  the 
shipment  of  grain  held  vendee  might  recover 
of  his  vendor  without  first  having  reimbursed 
his  subvendee  for  the  shortage.  Denton 
Bros.  V.  Gill  [Md.]  62  A.  627.  Whether  de- 
fendant's local  office  notified  witness,  who 
was  his  agent,  that  defendant  could  not 
make  any  more  deliveries  under  the  contract, 
under  instructions  from  another  corpora- 
tion,   until   witness    had   settled   his   account, 
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made  by  its  agent  though  the  seller  was  without  knowledge  of  the  agency.''*  Though 
refusal  to  accept  is  based  on  error  or  misrepresentation,  it  will  defeat  recovery  for 
breach  of  the  contract.'^ 

Pleading.'"' — Formal  pleadings  not  being  required,  as  before  a  justice  of  the 
peace,  it  is  sufficient  if  the  allegations  of  the  petition  show  an  acceptance  of  the  offer 
inferentially.''^  Defendant  relying  upon  a  condition  in  the  contract  must  plead  the 
existence  of  the  condition  in  order  to  have  the  advantage  thereof.^* 

Proof. ''^ — Facts  admitted  by  the  answer  need  not  be  proven.*"  Damages  which 
necessarily  result  from  the  act  complained  of  are  denominated  "general  damages"  and 
may  be  proved  under  the  ad  damnum  clause.*^  Where  the  seller  fails  to  deliver  and 
in  an  action  for  damages  the  buyer  proves  the  contract  and  the  market  price  of  the 
cattle,  no  further  burden  rests  on  him.*''  The  general  rules  as  to  the  admissibility 
of  evidence  apply.*'  A  witness  can  state  in  a  single  answer  the  entire  profit  which 
would  have  been  made  on  the  articles  had  they  been  delivered  pursuant  to  contract, 
the  answer  not  being  based  upon  speculation.** 

Questions  for  the  jury  and  instructions  thereon.^^ — Instructions  should  not  be 
misleadiag*"  and  must  be  construed  together.*' 

Findings. — It  is  essential  that  the  findings  show  a  contract  actually  made  be- 
tween the  parties**  and  conform  to  the  admissions  in  the  complaint.*' 


and  with  reference  to  what  amounts  witness 
had  been  credited  ■was  irrevelant.  Armour 
Packing  Co.  v.  Vietch-Toung  Produce  Co. 
tAla.]    39   So.    680. 

74.  Noel  Const.  Co.  v.  Atlas  Portland  Ce- 
ment Co.  [Md.]  63  A.  384.  See  Agency,  5 
C.  L.  64. 

75.  False  calculations  as  to  whether  con- 
tractual amount  of  lumber  had  been  de- 
livered. Walker  v.  Kirwan  [Ky.]  90  S.  W. 
244. 

70.     See    4    C.   L.    1356. 

77.  H.  Gaus  &  Sons  Mfg.  Co.  v.  Chicago 
Lumber  &  Coal  Co.   [Mo.  App.]"92  S.  W.  121. 

78.  Omaha  Feed  Co.  v.  Rushford  [Neb.] 
IDG    N.    W.    25. 

7«.     See  4  C.  L..  1356. 

SO.  Where  defendant  in  his  answer  set 
out  the  contract,  held  plaintiff  need  not 
prove  it.  King-ICeystone  Oil  Co.  v.  San 
Francisco    Brick    Co.    [Cal.]  -82    P.    849. 

81.  Terrace  Water  Co.  v.  San  Antonio 
Light  &  Power  Co.  [Cal.  App.]  82  P.  562. 

82.  McKay  v.  Elder  [Tex.  Civ.  App.]  92 
S.  W.  268. 

83.  In  an  action  to  recover  the  price  paid 
for  property  which  the  seller  failed  to  de- 
liver, in  which  there  was  evidence  that  the 
sale  was  made  by  an  agent,  evidence  that 
demand  for  the  property  was  made  on  the 
agent  was  admissible.  Fay  v.  Fitzpatrick 
[Iowa]  105  N.  W.  398.  In  an  action  to  re- 
cover for  breach  of  a  contract  to  deliver 
cattle,  admissions  of  defendant  as  to  having 
sold  the  cattle  to  plaintiff  and  declarations 
of  plaintiff  as  to  such  sale,  made  in  defend- 
ant's presence,  "were  admissible.  McKay 
V.  Elder  [Tex.  Civ.  App.]  92  S.  W.  268.  Evi- 
dence that  a  third  person  with  whom  the 
buyer  had  agreed  to  sell  the  same  goods 
retained  a  specified  sum  to  cover  his  damages 
by  reason  of  the  failure  to  deliver  is  inad- 
missible. Tingle  v.  Kelly  [Ky.]  92  S.  W.  303. 
Where,  in  an  action  for  breach  of  contract 
to  sell  a  crop  of  tobacco,  the  amount  thereof 
was  in  issue,  a  forthcoming  bond  executed  by 


the  seller  in  a  prior  unsuccessful  attachment 
suit  brought  by  the  buyer  for  the  recovery 
of  the  tobacco  and  which  stated  the  amount 
of  the  tobacco  held  admissible  against  the 
seller,  since,  under  Civ.  Code  Proc.  5§  215, 
268,  he  could  have  availed  himself  of  an 
appraisement  before  giving  the  bond.  Id. 
In  an  action  by  a  buyer  of  a  machine  to 
recover  damages  for  nondelivery,  letters 
from  the  agent  who  made  the  contract  sued 
on,  to  plaintiff,  written  a  year  or  more  aft- 
er the  transaction,  held  admissible  to  dis- 
credit the  agent  as  a  witness,  but  the  testi- 
mony should  have  been  so  limited.  Fred 
W.  Wolf  Co.  V.  Galbraith  [Tex.  Civ.  App.] 
87   S.   W.    390. 

84.  Armeny  v.  Madson  &  Buck  Co.,  Ill  111. 
App.  621. 

85.  See   4  C.   L.   1356. 

86.  Instruction  held  misleading  as  tend- 
ing to  instruct  that  plaintiff  could  not  re- 
cover unless  it  first  made  inquiry  con- 
cerning agent's  authority,  notwithstanding 
existence  in  fact  of  the  requisite  authority. 
Armour  Packing  Co.  v.  Vietch-Toung  Prod- 
uce Co.  [Ala.]  39  So.  680.  So  held  as  to 
instruction  that  if  certain  facts  existed 
there  was  an  agency,  there  being  evidence 
of  an  agency.  Id.  Instruction  as  to  agency, 
reliance  on  agent's  representations  of  author, 
ity,  duty  to  inquire,  etc.,  held  properly  re- 
fused as  Involved,  confused  and  misleading. 
Id. 

87.  Sale  of  21  head  of  cattle;  breach  of 
agreement  to  furnish  registration  papers  in 
that  such  papers  were  furnished  for  only  3 
head,  held  an  instruction  that  if  defendant 
sold  21  head  and  agreed  to  furnish  registra- 
tion papers  and  failed  so  to  do  the  verdict 
should  be  for  plaintiff  held  correct  the 
jury  being  instructed  as  to  the  proper  meas- 
ure of  damages.  Miller  v.  Mosely  [Tex  Civ 
App.]   91  S.  W.   648. 

88.  H.  Gaus  &  Sons  Mfg.  Co.  v.  Chicago 
Lumber  &  Coal  Co.   [Mo.  App.]   92  s.  W.   121. 

89.  In   an  action  involving  a  contract  for 
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(§  11)  D.  Action  for  ir each  of  warranty.^!' — The  cause  of  action  accrues  upon 
breach  of  the  wairanty"^  and  cannot  be  maintained  prior  to  the  transition  of  title.*^ 
The  warranty  need  not  be  the  sole  inducement  to  the  purchase  in  order  to  give  the 
purchaser  a  right  of  action  for  its  breach,  but  it  must  have  been  operative  in  causing 
the  sale.®'  Where  causes  of  action  for  breach  of  warranty  and  deceit  arise  out  of 
the  same  transaction,  they  may  be  joined  in  one  action.** 

Pleading  and  issues.^^ — The  promise  to  accept  and  the  agreement  to  deliver 
being  concurrent  and  mutual,  neither  party  can  recover  without  alleging  and  proving 
performance  or  tender  of  performance  on  his  part.*®  An  allegation  that  defendant 
refused  to  carry  out  the  terms  of  his  agreement  is  a  mere  legal  conclusion"'  and  does 
not  relieve  plaintiff  of  the  obligation  of  alleging  and  proving  performance  on  his 
part.**  In  case,  upon  a  false  warranty,  scienter  need  not  be  alleged  or  proved.** 
Complaint  stating  cause  of  damage  and  amount  of  damage  is  suiScient  as  against  a 
general  demurrer.^  Where  under  the  allegations  of  the  complaint  plaintiff  is  entitled 
to  recover  some  amoimt,  although  merely  nominal,  the  complaint  is  not  demurrable.* 
A  complaint  in  a  justice's  court  alleging  that  defendant  guaranteed  the  health  and 
soundness  of  animals,  well  knowing  they  were  sick,  is  sufficient.*  The  word  "in- 
ferior" when  used  in  the  complaint  means  less  important  or  less  valuable.*  Where  the 
warranty  is  general  in  its  character  or  nature  the  breach  or  failure  may  be  shown  by  a 
general  negation  of  said  warranty." 

Evidence  and  trial.^ — Except  where  the  knowledge,  notice,  or  intent  of  a  party 
is  material,  the  rule  is  that  no  evidence  of  similar  transactions  with  third  persons  can 
be  given.'  Proof  of  reliance  on  the  warranty  need  not  be  made  by  the  positive  tes- 
timony of  the  buyer,  but  it  is  sufficient  if  it  appears  from  the  circumstances.*  Proof  of 
value  must  refer  to  the  time  the  property  was  delivered  under  and  pursuant  to  the 
warranty.*  Plaintiff  must  show  by  a  preponderance  of  the  evidence  that  there  was  a 
contract  of  warranty,^*  that  such  contract  was  broken,^^  and  the  damages  sustained 
by  reason  of  such  breach,^*  and  such  damages  must  not  be  speculative.^'    In  a  suit  on 


the  sale  of  hops  for  several  sucessive  years 
and  claiming  a  breach  in  a  certain  year  and 
admitting-  a  credit  for  such  year,  and  defend- 
ant claimed  that  the  credit  should  apply  on 
the  year  previous  and  the  court  so  found, 
held  defendant  could  not  complain  of  the 
court's  finding  an  entire  breach  for  the  year 
claimed  as  contrary  to  the  admfssion  In 
the  complaint.  Mitau  V.  Roddan  [Cal.]  84 
P.   145. 

90.  See  4  C.  L.  1356. 

91.  Right  of  action  for  damagps  held  to 
accrue  upon  delivery  of  inferior  goods  and 
payment  of  agreed  price.  John  B.  Hall  Com- 
mission Co.  V.  R.  I^  Crook  &  Co.  [Miss.]  40  So. 
20. 

92.  Bunday  v.  Columbus  Mach.  Co.  [Mich.] 
12  Det.  Leg.  N.  902,  106  N.  W.   397. 

93.  Mitchell  V.  Pinckney,  127  Iowa,  696, 
104    N.    W.    286. 

94.  Smith  v.  Newberry  [N.  C]  53  S.  E. 
234. 

95.  See  4  C.  L.  1357. 

9«,  97,  98.  Armstrong  V.  Heide,  94  N.  Y. 
S.    434. 

99.     Wallace  v.    Tanner,    118    111.    App.    639. 

1.  Complaint  alleging  warranty  of  seed 
wheat,  that  wheat  furnished  was  inferior  to 
kipd  warranted  to  be  sold,  and  produced  an 
inferior  crop  to  plaintiff's  damage  in  the 
sum  of  $1,000,  held  sufficient.  Moody  v. 
Peirano  [Cal.  App.]   84  P.  783. 


2.  Moody  V.  Peirano  [Cal.  App.]  84  P.  783. 

3.  Narr  v.  Norman,  113  Mo.  App.  533,  88 
S.  "W.  122. 

4.  Moody  v.  Peirano  [Cal.  App.]   84  P.  783. 

5.  Where  horses  were  warranted  free 
from  disease,  an  allegation  that  they  -were 
not  healthy  and  sound  but  were  diseased, 
because  of  which  one  of  them  died  a  few 
days  after  the  purchase  and  the  other  be- 
came and  remained  lame  and  was  of  no 
value,  held  not  demurrable.  Warman-Black- 
Chamberlain  Co.  v.  Indianapolis  Mortar  & 
Fuel  Co.    [Ind.  App.]    75  N.   E.  672. 

6.  See  4  C.   L.   1357. 

7.  Evidence  of  similar  warranties  in  other 
sales  to  third  persons  held  inadmissible. 
Moody  V.  Peirano  [Cal.  App.]   84  P.  783. 

8.  Mitchell  v.  Pinckney,  127  Iowa,  696, 
104  N.  W.  286. 

9.  Houghton  Implement  Co.  v.  Doughty 
[N.   D.]    104  N.   W.    516. 

10.  11.  Collins  V.  Tigner  [Del.]  60  A.  978; 
Wallace  v.  Douglas   [W.   Va.]   51  S.  E.  869. 

12u  Collins  V.  Tigner  [Del.]  60  A.  978. 
Damages  could  not  be  recovered  because 
hogs  were  in  fact  sick  but  recovered.  Narr 
v.  Norman,    113   Mo.   App.    533,    88    S.   W.    122. 

13.  Where  the  proven  price  of  10  hogs 
was  based  on  the  weight  of  the  lot  and  8 
died,  damages  could  not  be  recovered  with- 
out proof  of  the  weight  of  the  hogs  that  died. 
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a  warranty  given  by  an  agent  the  bur.den  is  on  the  plaintiff  to  shew  that  the  agent  had 
authority  to  make  the  warranty,  either  by  direct  proof  or  by  proof  of  a  general  custom 
to  that  effect.^''  The  general  rules  as  to  expert  testimony/^  the  competency/"  materi- 
ality,^' and  admissibility^*  of  evidence,  apply.  The  evidence  being  conflicting  the 
question  is  for  the  jury.^°  Cases  dealing  with  the  sufficiency  of  the  evidence  are 
shown  in  the  notes."" 

Questions  for  jury  and  instructions;  findings.^^ — Where  the  buyer  claims  to  have 
mailed  notice  of  breach  and  seller  denies  receiving  it,  the  question  is  for  the  jury."^ 
Instructions  may  state  warranties  according  to  their  substance  and  effect  instead  of 
as  alleged  in  the  petition."^  Instructions  must  be  confined  to  the  issues"*  and  eon- 
form  to  the  evidence."^  Directions  of  findings  must  conform  to  the  issues."*  The 
findings  need  not  show  the  evidentiary  facts."' 

(§11)  E.  Recovery  of  chattel;  replevin  or  conversion.^^ — If  a  contract  trans- 
fers title  at  once  the  purchaser  may  sue  for  possession  of  the  property."' 

(§11)     F.  Lien  for  price  paid.^" 


Narr  v.  Norman,   113  Mo.  App.   533,   88  S.   W. 
122 

14.  Phillip's-Buttorfe  Mfg.  Co.  v.  Wild 
Bros.    [Ala.]    39    So.    359. 

15.  As  to  whether  certain  holes  and 
cracks  In  an  iron  front  to  a  building  fur- 
nished to  plaintiffs,  affected  its  strength  was 
a  proper  question  for  expert  testimony. 
Fraternal  Const.  Co.  v.  Jackson  Foundry  & 
Machine    Co.    [Ky.]    89    S.    W.    265. 

16.  On  the  issue  whether  apples  were  de- 
livered in  a  merchantable  condition,  evidence 
of  a  fruit  expert  that,  if  the  apples  were  in 
a  merchantable  condition  at  the  place 
of  sale  at  the  time  of  shipment,  they 
could  not"  have  arrived  at  the  place  of 
destination  when  they  did  in  the  condition 
in  which  they  did  arrive,  was  competent. 
Jones    V.    Emerson    [Wash.]    82    P.    1017. 

17.  Where  in  an  action  for  breach  of 
warranty  in  the  sale  of  seed  wheat,  war- 
ranted to  be  "White  Australian,"  defendant 
testified  that  he  sold  wheat  to  M.  from 
the  same  lot  from  which  he  sold  plaintiff, 
evidence  of  M.  that  he  bought  wheat  of  de- 
fendant near  the  time  when  plaintiff  bought 
his  wheat,  and  that  when  the  crop  was 
grown  it  proved  not  to  be  "White  Austra- 
lian," held  relevant  and  material.  Moody 
V.  Peirano   [Cal.   App.]    84  P.  783. 

18.  In  an  action  for  the  price  of  potatoes  sold, 
in  which  the  defense  was  breach  of  war- 
ranty where  there  was  evidence  that  all  the 
land  from  which  they  were  taken  was  of 
the  same  quality  and  the  potatoes  were  all 
about  the  same,  testimony  of  a  witness  that 
he  had  seen  the  seller  digging  and  sacking 
potatoes  and  that  the  potatoes  he  saw  were 
in  good  condition,  held  admissible.  Yick 
Sung  V.  Herman  [Cal.  App.]  83  P.  1089.  On 
an  issue  as  to  whether  shoes  sold  were 
equal  to  sample  held  not  error  to  permit 
the  buyer  to  produce  one  of  the  shoes  and 
point  out  the  defects.  Wolfe  Bros.  Shoe  Co. 
V.  Bishop   [Kan.]   84  P.  133. 

19.  There  being  a  conflict  in  the  evidence 
as  to  whether  the  material  used  was  the 
"best  procurable"  aS  required  by  the  con- 
tract, held  question  was  for  the  jury. 
George  Lawley  &  Son  Corp.  v.  Park  [C.  C. 
A.]    138    F.    31. 

20-     Evidence  held  to  show  a  sale  to  plain- 


tiff (Stanhope  v.  Agnew,  27  Ky.  L,.  R.  1018, 
87  S.  W.  758;  Shuman  v.  Heater  [Neb.]  106 
N.  W.  1042)  to  show  warranty  (Id.)  and 
breach  of  warranty  (Id.).  Evidence  held  in- 
sufficient to  sustain  a  verdict  that  an  en- 
gine purchased  under  a  written  warranty 
was  worthless.  Houghton  Implement  Co.  v. 
Doughty  [N.  D.]  104  N.  W.  516. 

21.  See    2    C.    L.    1575. 

22.  Siebe  v.  Heilman  Mach.  Works  [Ind. 
App.]    77  N.    E.    300. 

23.  San  Antonio  Machine  &  Supply  Co. 
V.  Josey    [Tex.  Civ.  App.]    91  S.  W.   598. 

24.  Where  in  an  action  for  breach  of  war- 
ranty on  the  sale  of  cattle  there  was  no 
claim  that  there  was  any  breach,  save  that 
the  animals  had  a  certain  disease,  and  no 
other  breach  was  shown  to  the  jury,  an  in- 
struction that  if  there  was  a  warranty  of 
any  or  all  of  the  cattle  and  it  had  been  ■ 
broken  plaintiff  was  entitled  to  damages, 
held  not  erroneous  on  the  theory  that  it 
did  not  limit  the  jury  to  the  particular 
breach  relied  on.  Mitchell  v.  Pinckney,  127 
Iowa,   696,   104  N.  W.   286. 

25.  Where  the  evidence  shows  only  a 
breach,  if  any.  of  part  of  the  warranty, 
instruction  limiting  plaintiff's  recovery  to 
such  part  held  correct,  though  pleadings 
claimed  breach  of  entire  warranty.  Strueb- 
ing    V.    Stevenson    [Iowa]    105    N.    W.    341. 

26.  In  an  action  for  a  breach  of  w.arranty 
of  paint,  it  was  error  to  direct  a  finding 
for  defendant  if  the  paint  was  applied  to  a 
green  surface  without  defendant's  consent, 
where  It  was  not  contended  that  defendant 
consented,  and  the  case  depended  on  whether 
plaintiff  was  bound  by  a  certain  pamphlet. 
Barton  Bros.  v.  Chicago  Fire  Proof  Cover- 
ing   Co.,    113    Mo.    App.    462,    87    S.   W.    599. 

27.  Findings  showing  sale,  warranty, 
breach,  and  damage,  held  sufficient  to  sup- 
port judgment  for  amount  of  damage  with- 
out a  finding  of  the  evidentiary  facts  show- 
ing such  damage.  Moody  v.  Peirano  [Cal. 
App.]    84    P.    783. 

28.  See   4   C.   L.    1357. 

20.  Tingle  v.  Kelly  [Ky.]  92  S.  W.  303. 
A  crop  of  tobacco  to  be  delivered  at  some 
future  time.  Gibson  v.  Ray  [Ky.]  89  S  W 
474. 
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(§  11)  G.  Recoupment  and  counterclaim?^ — Eatification  of  the  sale  does  not 
bar  the  purchaser  from  setting  up  his  damages  as  a  counterclaim  in  a  suit  for  the 
price.'^  All  matters  of  defense  and  recoupment  in  actions  for  the  purchase  price 
have  been  previously  treated.^' 

(§11)  H.  Choice  and  election  of  remedies}*' — Eepudiation  is  the  proper  rem- 
edy before  the  passage  of  title/°  rescission  being  the  remedy  thereafter.^"  One  con- 
tracting for  a  machine  for  a  particular  purpose,  which,  upon  delivery,  he  finds  is  not 
the  machine  contracted  for,  may  either  affirm  the  C(5ntract  and  keep  the  machine  and 
recoup  his  damages,'^  or  disaffirm  th€  contract  and  return  or  hold  the  machine  subject 
to  the  order  of  his  vendor.'*  On  discovering  the  breach  of  warranty  the  buyer  may 
either  return  the  goods  and  rescind  the  contract,''  or  he  may  retain  the  goods  and 
bring  an  action  for  breach  of  warranty,*"  or  plead  the  breach  as  an  offset  in  an  action 
for  the  purchase  price,*^  but  this  rule  does  not  hold  where  the  parties  have  made  an 
express  stipulation  in  the  matter.**  When  a  person  has  been  induced  to  buy  goods 
by  the  fraudulent  misrepresentations  of  the  seller,  he  is  entitled  either  to  sue  the 
seller  for  fraud*'  or  he  may,  on  discovering  the  fraud,  rescind  the  contract,  and,  if 
he  has  paid  the  purchase  price,  recover  it  under  a  count  for  money  had  and  received 
to  his  use,  provided  he  can  restore  the  article  purchased  in  the  same  state  as  that  in 
which  he  received  it.**  Either  case  or  assumpsit  lies  for  a  false  warranty  in  the  sale 
of  goods.*°  Where  goods  are  sold  to  be  delivered  and  paid  for  in  instalments,  and  the 
vendor  refuses  to  deliver  an  instalment,  it  is  a  breach  of  the  entire  contract  for  which 
the  vendee  may  immediately  recover  his  damages,*"  or  he  may  wait  until  the  time  for 
the  delivery  of  the  goods  has  expired  and  then  recover,*''  but  he  cannot  maintain  suc- 
cessive actions  to  recover  for  breach  on  delivery  of  each  instalment  and  a  judgment 
for  damages  for  nondelivery  of  a  part  of  the  goods  is  a  bar  to  an  action  for  failure 
to  deliver  the  balance.**  Where  a  declaration  contains  a  count  for  breach  of  war- 
ranty, and  one  on  the  theory  of  a  rescission  of  the  contract  for  false  representations, 
plaintiff  must  elect,  the  measure  of  damages  being  different.*' 


30. 
31. 
10  E. 
32. 
33. 
34. 
35. 


See  2  C.  L.  1576. 
See    4    C.    L.    1357. 


See,   also,   ante,    £ 


May   V.   Loomis    tNi    C]    52   S.    E.   728. 
See   §   10  E. 
See  4  6.  D.  1357. 

Baird    Bros.    v.    Walter    Pratt    &    Co. 
[Ind.  T.]    89  S.  "W.   648. 

36.  Baird  Bros.  v.  Walter  Pratt  &  Co. 
[Ind.    T.]    89   S.   W.    648.     See   post,   §§    10,    11. 

37,  38.  Cincinnati  Punch  &  Shear  Co.  v. 
Thompson   [Kan.]   83  P.  988. 

39.  Erie  City  Iron  Works  v.  Tatum 
[Cal.  App.]  82  P.  92;  Palmer  &  Son  v.  Cowie, 
7  Ohio  C.  C.  (N.  S.)  46;  Cook  v.  Lantz,  116 
111.  App.  472;  Gaar,  Scott  &  Co.  v.  Hodges 
[Ky.]  90  S.  W.  580.  An  aggrieved  buyer  may 
rescind  sale  and  sue  for  the  price  Instead  of 
suing  on  the  warranty.  Shultis  v.  Rice,  114 
Mo.  App.  274,  89  S.  W.   357. 

40.  Erie  City  Iron  Works  v.  Tatum  [Cal. 
App.]  82  P.  92;  Palmer  &  Son  V.  Cowie,  7 
Ohio  C.  C.  (N.  S.)  46;  Devlne  v.  Ryan,  115 
111.  App.  498;  Gaar,  Scott  &  Co.  v.  Hodges 
[Ky.]  90  S.  W.  580.  Though  contract  ex- 
pressly gives  him  right  to  rescind.  Cook 
V.    Lantz,    116    111.    App.    472. 

41.  Erie  City  Iron  Works  v.  Tatum  [Cal. 
App.]    82   P.   92. 

44.  Gaar,  Scott  &  Co.  v.  Hodges  [Ky.] 
90    S.    W.    580.     It    is    presumed    that    when 


parties  agree  that  on  breach  of  warranty  or 
failure  of  condition  the  contract  is  to  be 
rescinded,  and  this  remedy  alone  is  provided, 
that  the  consideration  was  regulated  by 
this  provision  and  no  damages  were  ex- 
pected.    Id. 

43.  Ward  v.  Marvin  [Vt.]  62  A.  46.  Ma- 
terial false  representations,  though  uninten- 
tional but  inducing  a  purchase,  are  action- 
able. Oneal  v.  Weisman  [Tex.  Civ.  App.] 
13  Tex.  Ct.  Rep.  503,  88  S.  W.  290.  The  mis- 
representations having  been  intentionally 
and  fraudulently  made  the  buyer  has  a 
right  of  action  for  deceit.  Pittsburg  Life  & 
Trust  Co.  v.  Northern  Cent.  Life  Ins.  Co., 
140  F.  888.  See  Deceit,  5  C.  L.  953.  Rose  v. 
Merchants'  Trust  Co.,  96  N.  T.  S.  946. 

44.  Ward  v.  Marvin  [Vt.]  62  A.  46;  Rose 
V.  Merchants'  Trust  Co.,  96  N.  Y.  S.  946. 

4."!.     Wallace   v.    Tanner,    118    III.    App.    639. 

40,  47.  Pakas  v.  Hollingshead  [N.  T.]  77 
N.  E.  40,  afg.  86  N.  T.  S.  560;  Id.,  99  App.  Div. 
472,  91  N.  T.  S.  1105. 

48.  Pakas  v.  Hollingshead  [N.  T.]  77  N. 
E.  40,  afg.  86  N.  Y.  S.  560;  Id.,  99  App.  Div. 
472,  91  N.  Y.  S.  1105.  See  Judgments,  6  C. 
L.  214. 

49.  Snore  v.  Hammond  [Mich.]  12  Det. 
Leg.  N.  222,  103  N.  W.  834.  In  such  a  case 
where  there  was  no  election,  held  error  for 
the  court  to  Instruct  that  the  verdict  if  for 
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§  12.  Damages  for  breach  of  sale  and  warranty.  A.  General  rules.^° — Dam- 
ages to  be  recoverable  must  be  the  natural  and  necessary  consequence  of  the  breach 
and  must  flow  directly  and  naturally  and  in  the  due  course  of  things  from  the  breach, 
and  the  expression  is  often  used  that  they  must  be  such  as  were  within  the  contempla- 
tion of  the  parties.^^  No  damages  can  be  recovered  for  breach  of  contract  except  such 
as  are  clearly  ascertainable  in  both  their  nature  and  origin/^  The  party  who  volun- 
tarily and  wrongfully  puts  an  end  to  a  contract  and  prevents  the  other  party  from  per- 
forming it  is  estopped  from  denying  that  the  injured  party  has  not  been  damaged  to 
the  extent  of  his  actual  loss  and  his  outlay  fairly  incurred.^^  Damages  recoverable 
are  limited  to  what  the  plaintiff  by  using  reasonable. precautions  could  have  reduced 
them  to.^*  The  performance  of  a  condition  for  valuation  being  prevented  by  the  act 
of  the  buyer,  the  price  of  the  article  sold  is  to  be  fixed  by  the  jury  on  a  quantum 
valebat,"^  and  in  the  absence  of  proof  of  the  value  only  nominal  damages  can  be  re- 
covered.^* A  rescission  to  operate  as  a  discharge  must  be  supported  by  a  valuable 
consideration,  which  may  be  either  a  payment  in  money,  something  of  value,  or  by  a 
release  of  mutual  obligations  incurred  in  malting  the  eontract.°^  The  contract  being 
so  rescinded  neither  party  can.  maintain  an  action  thereon  for  damages  sustained 
prior  to  the  breach."' 

(§  12)  B.  Breach  ly  seller.  On  the  seller^s  failure  to  deliver,^^  the  measure 
of  damages  is  the  difference  between  the  contract  price  and  the  market  value  at  the 
time  and  place  of  delivery""  less  any  expense  which  the  buyer,  if  the  contract  had 
been  performed,  would  have  been  put  to  in  delivering  the  goods  at  such  place  ;°^  or  if 


the  plaintiff  should  be  for  the  amount  of  the 
purchase  price.     Id. 

50.  See  4  C.  L.   1358. 

51.  Alabama  Chemical  Co.  v.  Geiss  [Ala.] 
39    So.    255. 

52.  Civ.  Code,  5  4301,  so  provides.  Such 
section  held  not  to  authorize  an  instruction 
that  the  jury  in  fixing  damages  for  future 
nonperformance  should  make  allowance  for 
the  uncertainties  which  affect  all  conclusions 
depending  on  future  events  and  that  only 
such  evidence  as  was  reasonably  certain  to 
extend  to  future  events  should  be  consid- 
ered. Brazen  v.  Cohn,  32  Mont.  556,  81  P. 
339. 

53.  Terrace  Water  Co.  v.  San  Antonio 
Light    &    Power    Co.    [Cal.    App.]    82    P.    562. 

54.  Miller  v.  Mosely  [Tex.  Civ.  App.]  91 
S.   W.    648. 

!S5.  So  held  where  test  was  to  be  made 
and  if  plant  was  found  superior  to  one  al- 
ready possessed  by  the  seller  he  was  to  pay 
more  for  it.  Hopedale  Electric  Co.  v.  Elec- 
tric Storage  Battery  Co.  [N.  Y.]  77  N.  E.  394, 
afg.   96   App.   Div.    344,    89   N.    Y.   S.    325. 

Note:  Tliis  case  is  to  be  distinguished 
from  those  wherein  the  test  is  for  the  bene- 
fit of  the  buyer,  as  where  he  is  entitled  to 
reject  the  goods  or  have  a  reduction  of  the 
price  if  the  goods  fail  to  stand  the  prescrib- 
ed test,  and  so  when  he  fails  or  refuses  to 
make  tiie  test  he  thereby  evinces  his  willing- 
ness to  pay  the  stipulated  purchase  price 
and  is  held  liable  therefor.  Waters  Heater 
Co.  V.  Mansfield,  48  Vt.  378;  Thomson-Hous- 
ton Elec.  Co.  V.  Brush-Swan  Elec.  L.  &  P. 
Co.,  31  P.  535.  The  case  of  Humaston  v. 
Telegraph  Co.,  20  Wall.  [U.  S.]  20,  22  Law. 
Ed.  279.  is  analogous  to  the  principal  case. — 
From  Hopedale  Electric  Co.  v.  Electric  Stor- 
age Battery  Co.    [N.  T.]   77  N.  B.   394. 

56.     Hopedale  Electric  Co.  v.  Electric  Stor- 


age Battery  Co.   [N.  T.]   77  N.  E.  394,  afg.  96 
App.  Div.  344,  89  N.  T.  S.  325. 

57.  Where  buyer  consented  to  rescission 
to  obtain  further  shipments  held  rescission 
was  based  on  sufficient  consideration.  Lip- 
schutz  V.  Weatherly   [N.  C]    53  S.  E.    132. 

58.  Llpschutz  V.  Weatherly  [N.  C]  53  S. 
B.   132. 

59.  See   4  C.  L.   1358. 

60.  National  Coal  Tar  Co.  v.  Maiden  & 
Melrose  Gaslight  Co.  [Mass.]  75  N.  E.  625; 
Connersville  Wagon  Co.  v.  McParlan  Car- 
riage Co.  [Ind.]  76-N.  E.  294;  Sanders,  Swan 
&  Co.  v.  Allen  [Ga.]  52  S.  E..884;  Cresent 
Hosiery  Co.  v.  Mobile  Cotton  Mills  [N.  C] 
53  S.  B.  140;  Alabama  Chemical  Co.  v.  Geiss 
[Ala.]  39  So.  255;  McKay  v.  Elder  [Tex  Civ 
App.]  92  S.  W.  268;  Armeny  v.  Madson  & 
Buck  Co.,  Ill  111.  App.  621.  So  held  where 
goods  were  to  be  ordered  during  specified 
period  and  would  have  been  delivered  a  cer- 
tain time  after  ordering.  Aikman  v.  Wahne- 
tah  Silk  Co.,  110  App.  Div.  191,  96  N.  T  S 
1067.  Such  market  value  must  be  proved' 
Id.  Breach  of  contract  to  sell  electricity 
measure  of  damages  is  difference  between 
contract  price  and  cost  of  procuring  elec- 
tricity from  another.  Civ.  Code  §  3308,  con- 
strued. Terrace  Water  Co.  v.  San  Antonio 
Light  &  Power  Co.  [Cal.  App.]  82  P.  562 

61.  National  Coal  Tar  Co.  v.  Maiden  & 
Melrose  Gaslight  Co.  [Mass.]  75  N.  E  625 
Where  a  party  in  a  distant  place  sells  and 
agrees  to  deliver  goods  at  a  designated  point 
where  he  knows  they  are  to  be  sold  by  the 
vendee,  the  measure  of  damages  is  the  dif- 
ference between  the  purchase  price  at  the 
place  of  purchase  and  the  market  value  at 
the  point  to  which  they  are  to  be  shipped 
and  where  they  are  to  be  sold,  less  cost  of 
transportation  and  necessary  handling  and 
sales  expenses.  Lilly  v.  Lilly,  Bogardus  * 
Co.   [Wash.]  81  P.  852. 
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there  be  no  market  at  the  place  of  delivery,  then  the  value  in  the  niearest  and  most 
available  market  to  which  the  buyer  must  resort  in  order  to  supply  himself,  with  the 
cost  of  transportation  and  compensation  for  the  time,  trouble,  and  expense  of  making 
the  repurchase  added."^  And  where,  by  the  tei-ms  of  the  contract,  the  goods  are  to  be 
delivered  by  instalments  or  at  stated  periods,  the  time  for  delivery  will  be  the  date 
for  the  delivery  of  each  instalment  successively ;  the  damage  being  the  aggregate  of 
these  differences  estimated  as  of  these  respective  dates,"'  and  interest  where  allowed."* 
Of  course  if  by  consent  of  the  parties  the  time  of  delivery  has  been  postponed,  the 
damages  will  be  estimated  as  of  such  postponed  date."''  It  is  the  duty  of  the  buyer 
to  exercise  reasonable  diligence  to  obtain  the  goods  elsewhere  and  to  act  throughout 
as  a  reasonable  man  of  businessi"*  The  basic  principle  to  be  followed  in  the  measure- 
ment of  damage  in  this  class  of  cases  is  the  awarding  of  full  compensation  for  the 
actual  loss  sustained  at  the  time  and  place  of  delivery,"'  hence  the  above  rule  does  not 
apply  where  it  fails  to  afford  full  redress  as  where  the  buyer  is  unable  to  purchase 
the  article,  in  such  cases  actual  loss  measures  the  recovery."*  Assurances  by  the 
seller  that  he  will  deliver  do  not  change  the  measure  of  damages."*  Of  course  the 
parties  may  by  agreement  fix  the  measure  of  damages.'" 

Special  damages''^  may  be  recovered  where  they  are  the  usual  and  proximate  re- 
sult of  the  breach,  and  such  as  may  be  reasonably  supposed  to  have  been  within  the 
contemplation  of  the  parties  at  the  time  they  made  the  contract.'^  As  a  general  rule 
unearned  profits''  and  damages  resulting  from  consequent  breach  of  the  contracts 
entered  into  by  the  buyer'*  cannot  be  allowed,  though  they  may  be  recovered  where 


62.  National  Coal  Tar  Co.  v.  Maiden  & 
Melrose   Gaslight   Co.    [Mass.]    75   N.   E.    625. 

63.  Cresent  Hosiery  Co.  v.  Mobile  Cotton 
Mills  [N.  C]  53  S.  B.  140.  Where  contract 
entitles  a  purchaser  to  call  for  provisions 
from  time  to  time  and  the  seller  refuses  to 
deliver,  the  buyer  may  obtain  his  supply 
from  time  to  time  on  the  market,  and  so 
fix  the  measure  of  damages.  Buyer  was  not 
compelled  to  purchase  entire  supply  of  coal 
at  one  time  on  the  market.  Delaware  & 
Hudson  Canal  Co.  v.  Mitchell,  113  111.  App. 
429. 

64.  65.  Cresent  Hosiery  Co.  v.  Mobile  Cot- 
ton MUls    [N.  C]    53  S.   B.   140. 

66.  Armeny  v.  Madson  &  Buck  Co.,  Ill  111. 
App.   621. 

67.  Wall  V.  St.  Joseph  Artesian  Ice  & 
Cold  Storage  Co.,  112  Mo.  App.  659,  87  S.  W. 
'574. 

68.  Where  article  sold  was  to  be  made 
by  the  vendor  for  a  particular  purpose  and 
could  not  be  had  elsewhere  or  where  the 
purchase  price  was  paid  in  advance  the  buy- 
er ought  to  receive  full  compensation.  Mur- 
mann  v.  Wissler  [Mo.  App.]  92  S.  W.  355. 
Sale  of  ice  cans,  held  measure  of  defendants' 
damage  was  extra  cost,  over  the  cost  of 
manufacture,  they  were  put  to  to  buy  ice 
for  customers.  Wail  v.  St.  Joseph  Artesian 
Ice  &  Cold  Storage  Co.,  112  Mo.  App.  669,  87 
S.  W.  574.  An  allegation  that  a  buyer  of 
lumber  conid  not,  on  the  seller's  failure  to 
deliver,  obtain  Inmber  of  the  quality  and  di- 
mensions contracted  for  In  the  city  where 
the  same  should  have  been  delivered,  is  not  an 
allegation  that  it  could  not  have  been  ob- 
tained in  the  open  market  and  hence  does 
not  affect  the   measure  of  damages   for   the 


breach.     Alabama     Chemical     Co.     v.     Geiss 
[Ala.]    39  So.    255. 

69.  Alabama  Chemical  Co.  v.  Geiss  [Ala.] 
39  So.  255. 

70.  Where  seller  agreed  to  pay  buyer  "15c 
per  barrel  as  liquidated  damages  for  each 
and  every  barrel  short  of  200,000  barrels; 
and  we  agree  to  make  all  shipments  to  you 
within  ten  days  after  receipt  of  orders," 
held  such  clause  furnished  the  only  meas- 
ure of  the  damages  recoverable  by  the  pur- 
chaser for  nondelivery,  whatever  might  be 
the  rule  of  damages  were  the  claim  mere- 
ly for  delay  In  filling  orders  afterwards 
shipped.  Davis  v.  Alpha  Portland  Cement 
Co.   [C.  C.  A.]   142  F.  74,  afg.  134  F.  274. 

71.  See   4   C.    L.   1359. 

72.  Union  Foundry  Works  v.  Columbia 
Iron  &  Steel  Co.,  112  111.  App.  3  83.  Buyer 
of  lumber  for  erection  of  manufacturing 
plant  cannot  on  the  seller's  failure  *to  per- 
form recover  the  losses  sustained  by  being 
compelled  to  excuse  its  contractor  from  a 
forfeiture  for  failure  to  complete  the  plant 
within  the  time  stipulated  and  by  being  hin- 
dered in  his  business,  though  the  seller  knew 
that  the  lumber  was  to  be  used  for  the  erec- 
tion of  the  plant,  and  the  buyer  could  not 
obtain  the  lumber  in  the  city  where  the 
plant  was  erected;  the  parties  only  having 
in  mind  an  ordinary  sale  of  lumber.  Ala- 
bama Chemical  Co.  v.  Geiss  [Ala.]  39  So.  255. 
In  an  action  for  damages  from  a  defective 
iron  front  to  a  building  furnished  by  defend-, 
ant  as  a  result  of  which  the  building  fell, 
the  measure  of  damages  is  the  reasonable 
cost  of  replacing  building.  Fraternal  Const. 
Co.  V.  Jackson  Foundry  &  Machine  Co.  [Ky.] 
89  S.  W.  266. 
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to  the  seller's  knowledge,  at  the  time  of  the  making  of  the  contract  of  sale/' 
the  goods  were  purchased  to  fill  a  particular  contracts*  The  buyer  being  entitled  to 
recover  profits  is  only  entitled  to  recover  net  profits." 

For  breach  of  other  conditions'^  the  buyer  is  entitled  to  recover  actual  dam- 
ages/" unless  too  remote  and  speculative  to  be  capable  of  ascertainment.'"  Nominal 
damages  may  be  recovered.^^ 

In  an  action  for  deceit,  the  measure  of  damages  is  the  actual  loss  to  the  buyer,  or, 
in  other  words,  the  diiterence  between  the  actual  value  and  the  price  he  was  induced 
to  pay,*''  and  the  sale  being  a  single  transaction,  though  embracing  different  kinds  of 
property,  there  can  be  no  recovery  unless  it  is  shown  that  the  property  obtained  as  a 
whole  is  worth  less  than  was  paid  for  it.*^     This  rule  excludes  all  speculative  profits.** 

All  the  above  rules  are  subject  to  the  qualification  that  the  buyer  must  use  all 
reasonable  means  to  mitigate  the  damages,*'*  but  the  fact  that  they  could  have  been 
but  were  not  mitigated  will  not  bar  a  partial  recovery.*' 


73.  In  an  action  for  breach  of  contract  to 
furnish  wheels  for  the  manufacture  of  ve- 
hicles, a  complaint  seeking  to  recover  loss 
resulting  from  inability  to  run  plaintiff's 
factory  to  its  full  capacity  because  of  fail- 
ure to  deliver  the  wheels  held  to  involve  con- 
tingent and  unearned  profits.  Connersville 
Wagon  Co.  v.  McFarlan  Carriage  Co.  [Ind.] 
76  N.  B.  294.  Losses  sustained  by  the  pur- 
chaser by  reason  of  his  failure  to  realize 
profits  on  contracts  Tvhich  he  entered  into 
on  the  faith  of  receiving  the  personal  prop- 
erty bought  are  too  remote,  con,iectural  and 
speculative  to  be  recovered.  Alabama  Chemi- 
cal Co.  V.  Gelss   [Ala.]    39  So.  255. 

74.  Where  seller  fails  to  deliver  the  goods 
the  buyer  cannot  claim  damages  resulting 
from  his  having  resold  the  goods  where  his 
vendor  had  no  notice  of  such  resale.  San- 
ders, Swan  &  Co.  v.  Allen   [Ga.]   52  S.  E.  884. 

75.  Subsequent  notice  not  sufficient  to 
render  vendor  liable.  Union  Foundry  Works 
v.  Columbia  Iron  &  Steel  Co.,  112  111.  App. 
183. 

76.  Cannot  be  recovered  in  the  absence 
of  such  a  showing.  Walker  v.  Johnson,  116 
111.  App.  145.  Seller  having  knowledge  that 
buyer  must  deliver  the  goods  to  another  un- 
der an  agreement  providing  penalties  for 
delay  beyond  the  time  fixed  in  the  seller's 
contract  he  is  liable,  in  the  absence  of  an 
agreement  to  the  contrary,  for  such  penalty 
if  he  defaults.  Whether  such  agreement  ex- 
isted held,  under  the  facts,  for  the  jury.  Sut- 
ton V.  Wanamaker,  95  N.  T.  S.  525.  Special 
damages  cannot  be  recovered  for  failure  of 
the  vendor  to  deliver  goods  unless  the  ven- 
dor had  notice  of  the  circumstances  from 
which  they  arose.  Claim  to  set-off  In  action 
for  price  of  steel  beams  where  defendant 
had  contract  to  build  for  third  party.  Union 
Foundry  Works  v.  Columbia  Iron  &  Steel 
Co.,   112  III.  App.   183. 

77.  Armeny  v.  Madson  &  Buck  Co.,  Ill 
111.  App.  621;  Fred  W.  Wolf  Co.  v.  Galbralth 
[Tex.  Civ.  App.]  87  S.  W.  390.  Where  it  ap- 
peared that  the  purchase  price  was  to  be 
paid  partly  on  shipment  of  the  machine, 
partly  on  its  installation  and  the  remainder 
In  12  months  from  shipment  with  interest 
held  that  in  arriving  at  the  net  lost  profits 
the  interest  on  the  investment,  or  at  least 
the  year's  interest  on  the  deferred  payment. 


together  with  all  necessary  expenses,  Includ- 
ing insurance,  provided  for  in  the  contract, 
should  be  taken  into  account.     Id. 

78.  See  4  C.  L.   1360. 

79.  Where  the  seller  of  cattle  agrees  to 
deliver  reglstratioa  papers  for  each, head  and 
fails  to  do  so,  the  measure  of  damages  is 
the  difference  in  the  reasonable  market  value 
of  cattle  delivered  without  registration 
papers  and  the  market  value  accompanied  by 
registration  papers.  Miller  v.  Mosely  [Tex. 
Civ.  App.]  91  S.  W.  648.  Where  defendant 
purchased  certain  sewing  machines  under  an 
agreement  that  the  seller  should  famish 
work,  out  of  the  profits  of  which  the  buyer 
could  pay  for  the  machines,  the  measure  of 
damages  for  breach  of  the  contract  which 
could  be  set-oif  against  the  price  of  the  ma- 
chines was  the  profit  which  defendant  might 
have  made  together  with  the  expense  of 
maintaining  the  plant,  caused  by  the  neglect 
of  plaintiff  to  furnish  the  work.  Singer  Mfg. 
Co.  V.  Christian,   211   Pa.   534,   60  A.   1087. 

80.  Where  in  reliance  on  promise  to  give 
the  buyer  the  exclusive  sale  of  the  goods  the 
buyer  built  up  a  trade  therein,  and  the  seller 
broke  this  promise  and  sold  the  goods  to 
the  buyer's  competitor,  held  damages  were 
too  remote  and  speculative  to  be  capable  of 
ascertainment.  Mountain  City  Mill  Co  v 
Cobb  [Ga.]  53  S.  B.  458. 

81.  Where  the  seller  of  cattle  failed  to 
deliver  registration  papers  as  agreed,  the 
purchaser  was  entitled  to  nominal  damages, 
though  the  cattle  were  worth  as  much  un- 
registered as  registered.  Miller  v  Mosely 
[Tex.    Civ.    App.]    91    S.   W.    648. 

82.  Pittsburg  Life  &  Trust  Co.  v.  North- 
ern Cent.  Life  Ins.  Co.,  140  F.  888:  Kell  v 
Trenchard  [C.  C.  A.]  142  F.  16.  mod.  127  f! 
596;  May  v.  Loomis  [N.  C]  52  S.  E.  728.  See 
Damages,    5    C.    L.    904. 

83.  Pittsburg  Life  &  Trust  Co.  v.  Northern 
Cent.  Life  Ins.  Co.,  140  F.  888.  See  Deceit  5 
C.   L.    953. 

84.  Kell  v.  Trenchard  [C.  C.  A.]  142  F'  16 
mod.  127  F.  596. 

85.  Sale  of  cattle,  a  petition  alleging 
an  agreement  to  furnish  registration  papers 
for  cattle,  breach  thereof  and  consequent  de- 
preciation in  value  of  cattle  held  not  de- 
murrable in  that  it  did  not  show  that  the 
damages  were  actual  or  irrevocable  Miller 
V.    Mosely    [Tex.    Civ.    App.]    91    S.    W.    648. 
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The  amount  of  damages  as  measured  by  the  above  rules  is  for  the  jury.''  When 
the  measure  of  damages  for  nondelivery  ;of  goods  is  the  difference  between  the  eon- 
tract  price  and  the  price  of  resale,  both  such  prices  must  be  proven." 

(§  12)  C.  Breach  by  purchaser.^'* — There  being  a  complete  performance  the 
seller  is  entitled  to  recover  the  contract  price.'" 

For  nonacceptance.^^ — The  contract  being  repudiated,  and  the  goods  rejected  by 
a  vendee  in  ioto,  it  is  violated  in  every  part  and  he  becomes  liable  for  all  actual  dam- 
ages suffered  by  the  vendor."^  Except  where  the  article  has  no  market  value/'  the 
measure  of  damages  for  the  refusal  to  receive  goods  is  the  difference  between  the  con- 
tract price  and  the  market  value  at  the  time  and  place  of  breach.**  In  the  case  of 
manufacturing  contracts,"^  there  being  no  specific  determinate  chattel  in  esse,  and  tlie 
purchaser  having  refused  to  accept  performance,  the  measure  of  damages  is  the 
profit  which  the  manufacturer  would  have  made  if  he  had  been  permitted  to 
comply  with  his  contract.""  Where  the  buyer  refuses  to  receive  the  property  furnish- 
ed the  seller  may  resell  the  goods  and  recover  the  difference  between  the  contract 
price  and  the  amount  received  upon  resale,*'  plus  necessary  expenses  in  making  such 
resale,**  providing  the  resale  is  properly  made,**  and  a  claim  for  damages  is  not  made 


86.  There  being  a  breach  of  an  agrreement 
to  furnish  registration  papers  for  cattle  sold, 
an  instruction  that  if  the  buyer  had  signed 
a  certain  paper  the  registration  papers  would 
have  been  procured,  held  properly  refused  as 
ignoring  the  damages  which  might  have  ac- 
crued to  plaintiff  before  the  papers  were  pre- 
sented. Miller  v.  Mosely  [Tex.  Civ.  App.] 
91  S.  W.   648.  __    ^ 

87.  Singer  Mfg.  Co.  V.  Christian,  211  Pa. 
534,   60  A.   1087. 

88.  Armeny  V.  Madson  &  Buck  Co.,  Ill  111. 
App.   621. 

8».     See   4   C.   L.    1360. 

90.  An  instruction  that  if  defendant's  agent 
agreed  to  pay  the  market  price  not  below 
a  fixed  sum  it  was  a  valid  sale  and  rendered 
defendant  liable  for  the  agreed  price,  where- 
as if  he  merely  agreed  to  sell  the  goods  on 
commission  for  plaintiff  the  defendant  was 
not  liable  for  more  than  he  received,  prop- 
erly submits  issues  of  liability  of  the  defend- 
ant Brockman  Commission  &  Cold  Storage 
Co.  V.  Pound   [Ark.]   91  S.  W.   183. 

91.  See  4  C.  L.  1360. 

92.  Moody  V.  McTaggart,  29  Pa.  Super. 
Ct.  465. 

93.  See  4  C.  L.  1360,  n.  63. 

94.  Brazell  v.  Cohn.  32  Mont.  556,  81  P. 
339;  Levis  v.  Royal  Packing  &  Drying  Co. 
[Cal.  App.]  81  P.  1086;  Woodstock  Iron 
Works  V.  Standard  Pulley  Mfg.  Co.  [La.]  40 
So  236;  Hardwick  v.  American  Can  Co. 
[Tenn.]  88  S.  W.  797;  Bell  v.  Hatfield  [Ky.] 
89  S  W  544;  Kiley  v.  Lee  Canning  Co.,  105 
App.   Div.    633,   93   N.   T.   S.    986. 

95.  Contracts  by  which  plaintiff,  who  was 
a  manufacturer  of  vehicle  axles  and  springs, 
agreed  to  sell  and  deliver  to  defendant  with- 
in a  year  certain  quantities  of  springs  and 
axles,  the  styles  and  sizes  to  be  specified  by 
defendant  from  time  to  time,  provided  that 
strikes  of  workmen  should  excuse  perform- 
ance on  the  part  of  plaintiff,  and  that  in  con- 
sideration of  the  purchase  by  plaintiff  of  the 
steel  for  their  manufacture  defendant  should 
take  the  full  quantity  of  springs  and  axles 
covered   by   the   contract,   without   rebate   in 


price  In  the  event  of  a  decline  in  the  mar- 
ket, held  manufacturing  contracts.  George 
Delker  Co.  v.  Hess  Spring  &  Axle  Co.  [C.  C. 
A.]     138    F.    647. 

96.  Gardner  v.  Deeds  [Tenn.]  92  S.  W.  518. 
Is  the  difference  between  the  cost  of  manu- 
facture and  delivery  and  the  contract  price. 
George  Delker  Co.  v.  Hess  Spring  &  Axle 
Co.    [C.   C.   A.]    138  F.    647. 

97.  Where  the  purchaser  refuses  to  ac- 
cept the  property  and  it  Is  agreed  that  the 
vendor  shall  sell  to  other  parties  the  meas- 
ure of  damages  is  the  difference  between 
the  sum  remaining  due  on  the  contract  price 
and  the  sum  realized  on  the  sale  pursuant 
to  such  agreement.  James  H.  Rice  Co.  v. 
Penn  Plate  Glass  Co.,  117  111.  App.  356. 
When  property  is  wrongfully  refused  by  a 
consignee  and  the  shipper  thereupon  sells 
it  to  other  parties,  the  shipper  is  not  bound 
to  sue  the  consignee  for  the  entire  purchase 
price.  He  may  sue  for  the  difference  be- 
tween the  original  selling  price  and  the 
amount  actually  realized,  deducting  freight 
and  charges.  Moody  v.  McTaggart,  29  Pa. 
Super.  Ct.  465.  Where  buyer  refused  to  per- 
form his  part  and  the  goods  were  resold  and 
judgment  was  rendered  for  the  difference 
between  the  contract  price  and  the  market 
price  as  stated  by  the  buyer,  held  the  latter 
could  not  complain,  the  market  price  as  so 
stated  being  higher  than  the  resale  price. 
McDonald  Cotton  Co.  v.  Mayo  [Miss.]  38  So. 
372.     See   ante,   §   10    D,    Resale, 

98.  When  damages  for  breach  of  contract 
have  been  liquidated  by  resale,  the  right  of 
action  is  to  recover  these  damages  and  ex- 
penses Incurred  In  effecting  the  liquidation. 
Hardwick  v.  American  Can  Co.  [Tenn.]  88  S. 
W.  797.  In  an  action  for  breach  of  a  con- 
tract to  purchase,  plaintiff's  measure  of  dam- 
ages In  case  the  property  had  not  been  re- 
sold In  the  manner  prescribed  by  Civ.  Code 
I  3049,  was  the  excess  if  any  of  the  amount 
due  from  the  buyer  under  the  contract  over 
the  value  to  the  seller  together  with  the 
excess,  if  any,  of  the  expense  properly 
incurred  in  carrying  the  property  to  market 
over  those  which  would  have  been  Incurred 
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prior  thereto.^  To  recover  the  damages  for  breach  of  contract  liquidated  by  resale, 
one  must  sue  for  them  as  such  and  not  sue  for  general  damages."  Interest  will  be  al- 
lowed plaintiff  as  a  part  of  his  damages  where  an  amount  of  the  purchase  price  con- 
ceded to  be  due  is  unreasonably  withheld  by  the  defendant.^  So  far  as  he  can  reason- 
ably do  so  it  is  the  seller's  duty  to  mitigate  the  damages/  but  he  is  not  obliged  to 
change  the  character  of  his  business  in  order  to  do  so.°  The  amount  of  damages  as 
estimated  by  the  above  rules  is  for  the  jury.*  Of  course,  stipulations  between  the 
parties  govern.'' 

(§  13)  D.  Breach  of  warranty.^ — The  purpose  of  the  law  of  damages  for 
breach  of  warranties  is  to  make  full  compensation  to  the  aggrieved  party  for  all  losses 
thereby  sustained."  On  retention  of  the  property  the  measure  of  damages  is  the  dif- 
ference between  the  actual  value  of  the  chattel  and  its  value  as  warranted^"  at  the  time 
and  place  of  delivery,^^  though  its  value  as  warranted  exceeded  the  contract  price,^'' 
-but  in  case  the  vendee  paid  more  for  the  article  than  its  reasonable  market  value,  his 
recovery  is  controlled  by  the  purchase  price  rather  than  by  the  market  value.^^  In 
some  cases  the  buyer  has  been  permitted  to  recover  the  cost  of  making  the  article 
comply  with  the  requirements  of  the  warranty.^* 


for  the  carriage  thereof  if  the  buyer  had 
accepted  it.  Willson  v.  Gregory  [Cal.  App.] 
84  P.   356. 

09.  So  held  where  resale  was  ineffectual 
owing  to  improper  notice.  HardTvick  V. 
American  Can  Co.  [Tenn.]  88  S.  W.  797. 
See  ante,  §  10  D,  Resale. 

1.  But  where  a  bill  for  damages  Is  filed 
before  making  resale,  recovery  must  be  on 
proof  of  evidence  showing  actual  market 
value  at  time  and  place  of  delivery,  which 
may  or  may  not  include  the  price  receiv- 
ed at  the  resale.     Hardwick  v.  American  Can 

,  Co.    [Tenn.]    88   S.    W.    797. 

2.  Hardwick  v.  American  Can  Co.  [Tenn.] 
88  S.   W.   797. 

3.  So  held  where  withheld  for  the  mere 
purpose  of  forcing  a  settlement  of  the 
amount  in  dispute.  Borden  &  Sellack 
Co.  V.  Fraser,  118  111.  App.  656.  A 
stockholder  in  a  building  and  loan  asso- 
ciation who,  on  the  maturity  of  his  stock, 
sold  it  to  the  association  according  to  agree- 
ment in  the  usual  course  of  business  of  the 
association,  "was  entitled  on  failure  of  the 
association  to  pay  for  the  stock  to  re- 
cover the  amount  of  his  claim  ■with  interest 
from  the  time  it  "was  due.  Rogers  v.  Ogden 
Bldg.   Sf  Sav.  Ass'n    [Utah]    83  P.   754. 

4.  Penn  Plate  Glass  Co.  v.  James  H.  Rice 
Co.,  216  111.  567,  75  N.  B.  246,  afg.  88  111.  App. 
407. 

5.  Where  defendants  broke  a  contract  to 
purchase  all  of  plaintiff's  milk  at  wholesale 
for  a  specified  price  and  time,  plaintiff  was 
not  thereafter  required  to  change  the  char- 
acter of  his  business  and  sell  his  milk  at 
retail  in  order  to  reduce  his  damages.  Bra- 
zell  V.   Cohn,   32  Mont.   556,   81  P.    339. 

6.  Reasonableness  of  expense  of  packing 
furniture  sold,  .held  for  the  Jury.  Fox  v. 
Woods,  96  N.  T.  S.  117.  On  the  breach  of  a 
contract  to  buy  certain  household  furniture 
and  lease,  held  error  for  the  court  to  direct 
a  verdict  for  plaintiff  for  expenses  incurred 
in  getting  ready  to  remove  unsold  furniture 
and  to  withdraw  from  the  Jury  the  other 
Items  of  damage.     Id. 


7.  Tn  an  action  for  the  price  of  cotton  the 
loss  in  weight  of  the  cotton  should  not  be 
deducted  in  assessing  the  damages  where 
the  allowance  of  such  a  loss  was  agreed 
upon  in  the  correspondence  constituting  the 
contract  of  sale.  R.  T.  Wilson  &  Co.  v.  Levi 
Cotton  Mills    [N.  C]   52  S.   B.   250. 

8.  See    4    C.   L.    1362. 

0.  Shultis  v.  Rice,  114  Mo.  App.  274,  89 
S.  W.  357.  For  breach  of  warranty  of  a  bull 
the  buyer  could  recover  interest  and  for 
medical  treatment  and  shipping.  Toung  v. 
Van   Natta,   113   Mo.   App.    530,    88    S.   W.    123. 

10.  Collins  V.  Tigner  [Del.]  60  A.  978; 
The  Nimrod,  141  P.  215;  Birdslnger  v.  Mc- 
Cormick  Harvesting  Mach.  Co.  [N.  Y.]  76  N. 
B.  611,  afg.  95  App.  Div.  621,  88  N.  T.  S.  1092; 
McCarthy  v.  Ellers,  94  N.  T.  S.  1109;  John  B. 
Hall  Commission  Co.  v.  R.  L.  Crook  &  Co. 
[Miss.]  40  So.  20;  Devine  v.  Ryan,  115  111. 
App,  498.  Warranty  as  to  character  and 
quality  of  rooming  house.  Walsh  v.  Meyer 
[Wash.]  82  P.  938.  Warranty  as  to  quality 
or  variety  of  seeds  sold  for  planting  is  the 
difference  between  the  value  of  the  crop  pro- 
duced and  the  value  of  the  crop  that  would 
have  been  produced  had  there  been  no 
breach  of  warranty.  Moody  v.  Peirano  [Cal 
App.]   84  P.  783. 

11.  Houghton  Implement  Co.  v.  Doughty 
[N.  D.]    104  N.  W.   516. 

12.  Narr  v.  Norman,  113  Mo.  App.  533,  88 
S.  W.  122.  Instruction  proper.  Young  v 
Van  Natta,  113  Mo.  App.  550,  88  S.  W.  123. 
In  an  action  on  a  warranty  of  the  quality, 
the  measure  of  damages  is  not  limited  by  the 
price  paid,  but  is  the  difference  between 
what  the  article  was  worth  in  its  actual  con- 
dition when  delivered  to  buyer  and  what 
would  have  been  its  value  if  as  warranted. 
Shultis  V.  Rice,  114  Mo.  App.  274.  89  S  W 
357. 

13.  Narr  v.  Norman,  113  Mo.  App.  533,  88 
S.  '^,  122. 

14.  Boiler  for  tug.  The  Nimrod,  141  F 
215.  The  measure  of  damages  for  breach 
of  a  warranty  that  materials  are  first  class 
is  the  actual  proximate  Injury  sustained    in- 
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The  buyer  is  also  entitled  to  recover  all  special,  proximate  damages  which  were 
within  the  contemplation  of  the  parties  at  the  time  the  contract  was  made,^'  and  which 
the  buyer  by  the  use  of  ordinary  care  could  not  have  prevented,^"  and  such  damages 
may  be  recovered  without  being  especially  pleaded.^'  In  an  action  for  damages  for 
breach  of  warranty  as  to  the  character  and  quality  of  a  rooming  house  sold  by  defend- 
ant to  plaintiff,  damages  for  humiliation  and  mental  agony  resulting  to  plaintiff  are 
not  recoverable.^'  Breach  being  waived,  consequential  damages  cannot  be  recover- 
ed." 

The  authorities  are  in  conflict  as  to  the  measure  of  damages  in  case  of  the 
breach  of  a  warranty,  express  or  implied,  of  title,  one  line  holding  the  proper  measure 
in  such  case  to  be  the  value  of  the  propertj' — according  to  some  at  the  date  of  the  sale, 
to  others  at  the  date  of  the  vendor's  dispossession — while  another  line  holds  the  proper 
measure  to  be  the  purchase  price  with  interest  thereon,^"  and,  whichever  rule  has  been 
adopted,  the  courts  have  as  a  general  rule  extended  it  to  both  real  and  personal  prop- 
erty.^^  It  being  the  duty  of  a  vendee  of  property  to  defend  the  title  warranted  by  the 
vendor,^^  he  is  entitled  to  recover,  as  a  part  of  his  damages,  the  expense  of  counsel 
necessarily  incurred  in  such  defense. ^^  Different  courts  look  upon  the  purchase 
money  sometimes  as  the  minimum  measure  of  damages  to  be  received  by  the  buyer, 
and  sometimes  as  the  maximum  to  be  paid  by  the  seller.^*  The  words  "value"  and 
"price"  are  used  indiscriminately  in  actions  on  warranty  of  title.^^  If  several  ar- 
ticles are  sold  and  title  to  a  part  fails,  recovery  is  proportionate.^" 


eluding  such  expense  as  is  reasonably  neces- 
sary to  repair  the  materials  or  put  them  in 
the  condition  they  would  have  been  in  If 
there  had  been  no  defects.  Florence  Wagon 
"Works  V.  Trinidad  Asphalt  Mfg.  Co.  [Ala.] 
40    So.    49. 

15.  San  Antonio  Machine  &  Supply  Co.  v. 
Josey  [Tex.  Civ.  App.]  91  S.  W.  598;  Erie 
City  Iron,  Works  v.  Tatum  [Cal.  App.:  82  P. 
92.  The  right  to  recover  consequential  dam- 
ages depends  upon  the  terms  of  the  war- 
ranty considered  in  connection  with  the 
character  of  the  articles  sold.  Birdslnger  v. 
McCormiok  Harvesting  Mach.  Co.  [N.  T.]  76 
N.  B.  611,  afg.  95  App.  Div.  621,  88  N.  T.  S. 
1092.  Corn  husker  and  shredder  being  war- 
ranted to  do  good  work,  to  be  well  made, 
of  good  material,  and  to  be  durable,  if  used 
with  proper  care,  held  not  to  insure  against 
injury  to  the  buyer  in  consequence  of  the 
breaking  down  of  the.  machine.  Id.  Sale 
of  boiler  for  tug,  loss  of  use  of  tug  during 
time  of  repairs,  allowed.  The  Nimrod,  141 
F.  215.  Where  breach  of  warranty  resulted 
In  breaking  of  rope  used  for  well  drilling 
purposes,  held  cost  of  recovering  tools  drop- 
ped in  well  as  a  result  of  the  breaking,  rent 
of  drilling  outfit  during  loss  of  time  and  loss 
of  plaintiff's  time,  not  remote.  San  An- 
tonio Machine  &  Supply  Co.  v.  Josey  [Tex. 
Civ.  App.]  91  S.  W.  598.  In  an  action  for 
breach  of  warranty  of  soundness  on  the  sale 
of  cattle,  an  instruction  that  plaintiff  was 
entitled  to  fair  and  reasonable  compensa- 
tion for  loss  sustained  to  his  other  cattle  as 
the  direct  and  natural  consequence  of  the 
diseased    condition    of   the    cattle   purchased 

6    Curr.    L. — 87. 


from  defendant,  if  such  disease  was  com- 
municated to  plaintiff's  other  cattle,  held 
correct.  Mitchell  v.  Pinckney,  127  Iowa,  696, 
104  N.  W.  286.  Where  the  property  is  re- 
turned and  an  action  is  brought  for  a  fal&e 
warranty,  special  damages  such  as  feeding 
or  care  may  be  recovered  if  properly  pleaded 
and  proved.  Wallace  v.  Tanner,  118  111.  App. 
639. 

]6. .  One  cannot  recover  consequential 
damages  to  which  his  own  negligence  con- 
tributed. Razey  v.  J.  B.  Colt  Co.,  106  App. 
Div.   103,   94  N.   T.   S.   59. 

17.  Shultis  v.  Rice,  114  Mo.  App.  274,  89 
S.   W.   357. 

18.  Walsh  V.   Meyer   [Wash.]    82   P.   938. 

19.  Shearer  v.  Gaar,  Scott  cfe  Co.  [Tex.  Civ. 
App.]    90  S.  V.   684. 

20.  Morgan  v.  Hendrie  Bros.  [Colo.]  81 
P.  700;  Shultis  v.  Rice,  114  Mo.  App.  274,  89 
S.   W.    357. 

ai.  Morgan  v.  Hendrie  Bros.  [Colo.]  81 
P.   700. 

22.  Houser's  Case,   39   Ct.   CI.   508. 

23.  Houser's  Case,  39  Ct.  CI.  508;  Shultis  v. 
Bice,    114    Mo.    App.    274,    89    S.    W.    357. 

24.  In  an  action  on  implied  warranty  of 
title.  Shultis  V.  Bice,  114  Mo.  App.  274,  89 
S.  W.  357.  Where  a  purchaser  was  sued  in 
conversion  by  the  real  owner  of  goods 
bought,  he  was  entitled  to  recover  from  his 
vendor  the  value  of  the  goods  not  to  exceed 
the  judgment  rendered  against  him  and  in 
favor  of  the  true  owner.     Id. 

25.  26.  Shultis  V.  Rice,  114  Mo.  App.  274, 
89   S.  W.   357. 
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The  buyer  reselling  a  warranted  article  under  the  same  warranty,  and  suit 
being  brought  against  him  by  his  vendee  for  breach  thereof,  he  is  not  entitled  to 
claim  as  damages  from  the  original  vendor  the  costs^"'  and  attorney's  fees'**  incurred 
in  such  suit  or  interest  on  his  claim  against  his  vendee.^"  The  seller  removing  the 
property  cannot  recover  for  parts  which  he  is  unable  to  remove  without  destruction 
of  the  buyer's  property.'" 

The  parties  may  by  stipulation  limit  the  amount  of  damages.'^  The  right  to 
damages  may  be  waived  by  settlement  between  the  parties.'^  Amount  recoverable 
is  a  question  for  the  jury.'' 

(§  12)  E.  Evidence  as  to  damages?* — Cases  dealing  with  the  sufficiency  of  the 
evidence  are  shown  in  the  notes. '^  An  oiler  by  a  buyer  to  show  that  by  the  breach 
he  sustained  damages  under  an  "arrangement"  that  he  had  with  a  third  party  is  in- 
sufficient.'"    General  rules  as  to  the  competency  and  admissibility  of  evidence  apply.'^ 

§  13.  Rights  of  iona  fide  purchasers  and  other  third  persons?^ — -On  a  sale  of 
property  obtained  through  theft,  the  original  owner  may  recover  the  same  from  any 
taker'^  without  regard  to  his  innocence  or  good  faith,*"  and  in  the  case  of  money  it 
is  not  essential  to  trace  the  identical  money  into  such  third  person's  possession ;  it 
is  sufficient  to  show  that  it  went  into  his  bank  account.*^  In  such  a  case  a  promise 
to  repay  the  money  to  the  rightful  owner  is  implied  and  the  latter  may  maintain  an 
action  for  money  had  and  received.**  Such  purchaser  cannot  tack  the  thief's  posses- 
sion to  his  own  so  as  to  bar  recovery  in  replevin  by  the  statute  of  limitations.*'  Ordi- 
narily the  purchaser  of  property  must  ascertain  facts  relating  to  its  title  or  right  or 


27,  28,  29.  Brie  City  Iron  Works  v.  Tatum 
tCal.  App.]    82  P.  92. 

SO.  Parts  of  furnace.  Eoesoh  v.  Young, 
111  in.  App.   34. 

31.  Where  a  contract  for  the  sale  of 
breeding  cattle  provided  that,  if  the  animal 
proved  barren,  the  purchase'  price,  -with 
legal  interest  from  the  date  of  the  sale, 
would  be  refunded,  the  measure  of  damages 
In  an  action  for  the  breach  of  such  warranty 
was  the  purchase  price  and  interest,  inde- 
pendent of  any  depreciation  in  the  value  of 
the  animal  not  being  a  breeder.  White  v. 
Miller   [Iowa]   105  N.  W.   993. 

32.  Where  after  discovering  breach  of 
warranty  the  buyer  returned  the  chattel 
and  received  in  exchange  another  of  the  full 
value  of  the  consideration  paid  for  the  first 
chattel,  he  can  recover  only  nominal  dam- 
ages. Smith  V.  Newberry  [N.  C]  53  S.  B. 
234.  Where  after  breach  of  warranty  in 
engine  was  discovered  the  seller  supplied 
a  new  governor  and  granted  a  credit  in  the 
belief  that  such  governor  would  remedy  all 
defects,  but  it  failed  to  so  do,  held  the 
granting  of  such  credit  did  not  relieve  the 
seller  from  liability  for  future  damages  re- 
sulting from  an  effort  to  use  the  engine. 
Erie  City  Iron  Works  v.  Tatum  [Cal.  App.] 
82  P.  92. 

33.  John  B.  Hall  Commission  Co.  v.  R.  L. 
Crook  &  Co.  [Miss.]  40  So.  20.  Where  a 
stallion  is  sold  with  a  warranty  of  being 
serviceably  sound,  and  after  the  purchaser 
has  had  him  for  a  year  he  dies  of  a  dis- 
ease, constituting  a  breach  of  warranty, 
the  purchaser  cannot  be  said  to  have  re- 
ceived no  consideration  and  the  amount  of 
his  damages  is  for  the  jury.  Otto  v.  Braman 
[Mich.]   12  Det.  Leg.  N.   699,   105  N.   W.   601. 


34.  See  4  C.  L,.  1363. 

35.  In  an  action  by  the-  seller  of  coal 
against  the  purchaser,  who  had  refused  to 
accept  a  shipment,  a  teleeram  from  the  sell- 
er to  his  agent  authorizing  a  resale  at  a  cer- 
tain price  held  not  evidence  that  the  coal 
was  of  an  inferior  quality.  Ginn  v.  W.  C. 
Clark  Coal  Co.  [Mich.]  12  Det.  Leg.  N.  1012, 
106  N.  W.  867.  In  an  action  for  damages  for 
breach  of  a  contract  }o  buy  all  of  the  milk 
defendant's  dairy  would  produce  during  a 
certain  period,  evidence  of  the  number  ot 
eows  defendant  could  maintain  onSiis  ranch 
held  competent.  Brazell  v.  Cohn,  32  Mont. 
556.   81  P.   339. 

36.  The  "arrangement"  if  legal  must 
have  been  _  embodied  in  a  contract  which 
should  have  been  offered.  American  Theater 
Co.  V.  Siegel,  Cooper  &  Co.  [111.]  77  N.  E.  588. 

37.  Where  buyer  refused  to  accept,  evi- 
dence held  sufficient  to  show  market  value. 
Kiley  v.  Lee  Canning  Co.,  105  App.  Div.  633, 
93  N.  Y.  S.  986.  In  an  action  for  damages 
for  failure  to  deliver  an  ice  machine,  evi- 
dence that  the  buyer,  to  the  seller's  knowl- 
edge, had  contracts  to  sell  a  certain  quan- 
tity of  ice,  that  delivery  of  the  machine  was 
called  for  on  a  certain  date,  but  failing  to 
show  how  long  it  would  be  before  the  ma- 
chine could  have  been  installed,  held  insuf- 
ficient to  support  an  award  of  damages  for 
loss  of  sales.  Fred  W.  Wolf  Co.  v.  Galbraith 
[Tex.  Civ.  App.]    87   S.  W.    390. 

38.  See    4   C.   L.    1363. 

39.  Where  employe  misappropriated  his 
employer's  money  and  used  it  to  pay  a  note. 
Porter  v.   Roseman    [Ind.]    74   N.   E.   1105. 

40.  41,  42.  Porter  v.  Roseman  [Ind.1  '74  N 
B.    1105. 

43.     Gatlin  v.   Vaut    [Ind.    T.]    91   s.   W.    38. 
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he  buys  at  his  peril,"  but  the  owner  permitting  another  to  display  the  ordinary  indicia 
of  ownership,  he  will  be  estopped  from  denying  title  in  an  innocent  third  person  who, 
for  value,  acquires  possession  on  the  faith  of  the  apparent  ownership.*'  An  estoppel 
may  arise  by  statements  that  one  has  no  title  or  interest  in  the  property.*'  In  such 
case  the  seller's  intent  is  immaterial.*'  One  taking  a  bill  of  sale  as  a  sham  acquires 
no  title  as  against  a  subsequent  purchaser.*^  A  bona  tide  purchaser  takes  free  from 
liens  of  which  he  had  no  notice,*"  also  he  takes  free  from  certain  statutory  "vendor's 
liens,"  even  though  he  has  notice  that  the  purchase  price  has  not  been  paid.""  To 
become  a  bona  fide  purchaser  one  must  have  parted  with  value'^  or  become  irrevocably 
bound  to  pay  the  purchase  price"^  before  obtaining  knowledge  of  the  fraud  or  facts 
sufficient  to  put  him  on  inquiry.""  One  buying  from  one  having  the  absolute  title 
to  the  property  by  purchase  takes,  in  the  absence  of  agreement  to  the  contrary,  free 
from  any  restrictions  placed  upon  the  sale  of  the  article  by  the  original  vendor.^*  In 
some  states  it  is  a  crime  to  fraudulently  dispose  of  goods  bought  on  credit,"'  in  others 
a  sale  in  bulk  is  deemed  fraudulent  unless  attended  with  certain  formalities."'  One 
who  sells  an  article,  knowing  it  to  be  dangerous  by  reason  of  concealed  defects,  is 
guilty  of  a  wrong,  without  regard  to  the  contract,  and  is  liable  in  damages  to  any 
person,  including  one  not  in  p^i^^ty  of  contract  with  him,  who  suffers  an  injury  by 
reason  of  his  wiUful  and  fraudulent  deceit  and  concealment."^ 


44.  One  purchasing  from  the  assignee  for 
the  benefit  of  creditors  of  a  saloonkeeper, 
held  not  to  take  title  to  the  beer  kegs,  the 
saloonkeeper  having  only  a  right  to  use  the 
same.  Jos.  Schlltz  Brewing  Co.  v.  Grim- 
mon  [Nev.]   81  P.  43. 

45.  Seller  allowing  buyer  to  retain  pos- 
session after  rescission  of  sale,  held  he 
could  not  assert  ownership  against  innocent 
purchasers  of  such  buyer.  Gardiner  v.  Mc- 
Donogh,  147  Cal.  313,  81  P.  964.  Where  a 
sale  of  cattle  was  not  accompanied  by  such 
a  change  of  possession  as  to  give  third  per- 
sons notice  of  the  buyer's  claim  to  the 
cattle,  a  mortgage  on  the  cattle  given  by  the 
buyer  to  plaintiff  was  not,  even  though  re- 
corded, constructive  notice  to  purchasers  or 
subsequent  incumbrancers  of  the  cattle  cov- 
ered thereby.  Martin  Bros.  &  Co.  v.  Lesan 
[Iowa]   105  N.  W.  996. 

Note:  In  support  of  the  text  see  McNeil 
V.  National  Bank,  46  N.  T.  325,  7  Am.  Rep. 
341;  Commercial  Bank  v.  Armsby,  120  Ga. 
74,  65  L,.  E.  A.  443;  Third  Nat.  Bank  v.  Smith, 
107  Mo.  App.  178,  81  S.  "W.  215. — 4  Mich.  D.  R. 
81. 

46.  Statement  by  one  holding  a  bill  of 
sale  that  it  was  a  sham,  that  there  was  no 
sale,  being  relied  on  by  a  subsequent  pur- 
chaser, will  bar  the  one  making  such  state- 
ment from  claiming  title  as  against  such 
purchaser.  Chandler  Bros.  v.  Higgins  [Ala.] 
39  So.  576.  Exclusion  of  evidence  of  such 
statement  held  reversible  error.  Id.  Where 
either  the  seller  under  a  conditional  sale, 
or  a  seller  having  a  lien  or  Interest  on  the 
goods  for  his  unpaid  purchase  price,  makes 
a  statement  and  thereby  induces  another 
acting  as  a  reasonably  prudent  man  to  rely 
thereon  and  advance  money  to  the  buyer, 
his  right  is  superior  to  that  of  the  seller. 
C.  B.  Slayton  &  Co.  v.  Horsey  [Tex.  Civ. 
App.]  91  S.  W.  799. 

47.  C.  B.  Slayton  &  Co.  v.  Horsey  [Tex. 
Civ.  App.]    91  S.  W.  799. 


48.  Chandler  Bros.  v.  Higgins  [Ala.]  39 
So.  576. 

49.  Laborer's  lien.  Cotton.  Sheeks-Ste- 
phens  Store  Co.  v.  Richardson  [Ark.]  88  S. 
W.  983. 

50.  Kirby's  Dig.  §§  4966,  4967,  gives  the 
vendor  the  right  to  seize  property  only  while 
in  the  hands  of  the  vendee,  and  not  after  it 
has  passed  into  the  hands  of  third  persons 
purchasing  for  value,  even  though  with  no- 
tice that  purchase  price  is  not  paid.  Neal 
V.   Cone    [Ark.]    88   S.   W.   952. 

51.  Nebraska  Moline  Plow  Co.  v.  Black- 
burn [Neb.]  104  N.  W.  178.  Where  certain 
goods  are  given  In  payment  of  past  duo 
obligations,  the  buyer  is  not  a  bona  fido 
purchaser.  2  loads  of  cotton.  Sheeks- 
Stephens  Store  Co.  v.  Richardson  [Ark.]  88 
S.   W.    983. 

52.  Nebraska  Moline  Plow  Co.  v.  Black- 
burn   [Neb.]   104  N.  W.   178. 

53.  Where  defendant  had  been  in  com- 
plainant's employment  long  enough  to  kno-w 
that  the  necessities  of  complainant's  busi- 
ness in  selling  and  redeeming  trading 
stamps  required  that  such  stamps  should 
not  be  dealt  in  by  the  public  generally,  he 
was  not  an  innocent  purchaser  without 
notice  In  purchasing  issued  stamps  for  resale. 
Sperry  &  Hutchinson  Co.  v.  Temple,  137  P. 
992. 

54.  Restriction  as  to  price  at  which 
books  could  be  sold.  Scribner  v.  Straus,  139 
P.  193. 

65.  See  P'alse  Pretenses  and  Cheats,  B  C. 
L.    1416. 

56.  See  Praudulent  Conveyances,  6  C.  !<. 
1556. 

57.  Kuelling  v.  Roderick  Lean  Mfg.  Co. 
[N.  T.I  75  N.  B.  1098,  rvg.  94  App.  Div.  613, 
88  N.  T.  S.  1105.  A  manufacturer  of  a  land 
roller  who  constructed  the  tongue  of  cross- 
grained  wood  with  a  knot  In  it  and  a  knot- 
hole and  plugged  up  the  hole,  and  by  means  of 
paint  and  putty  concealed  the  defects,  held 
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An  assignee  of  the  contract  of  sale  takes  the  rights  of  his  assignor.'' 
§  14.     Conditional  sales.     Definition,  validity,  and  formation.^^ — In  a  condi- 
tional sale  the  transfer  of  title  to  the  purchaser  or  the  retention  of  it  by  him  de- 
pends upon  the  performance  of  some  condition.*"     While  technically  distinct  from 
chattel  mortgages/^  loans/^  agreements  to  sell/^  and  contracts  of  agency,"*  the 


liable  for  damages  for  Injuries  sustained  by 
reason  of  the  defects  by  one  purchasing 
from  the  manufacturer's  vendee.     Id. 

NOTE.  Concealed  defects  In  manufactur- 
ed article:  "Where  the  manufacturer  has 
been  simply  neglig-ent,  not  being  shown  to 
have  had  actual  knowledge  of  the  defect, 
his  liability  has  not  in  general  been  extend- 
ed to  third  persons  on  the  ground  that  such 
a  rule  would  unduly  burden  the  business  of 
manufacturing.  Losee  v.  Clute,  51  N.  T.  494, 
10  Am.  Rep.  638;  Curtin  v.  Somerset,  140  Pa. 
70,  23  Am.  St.  Rep.  220,  12  L.  R.  A.  322; 
Heizer  v.  K.  &  p.  Mfg.  Co.,  110  Mo.  605,  15  L. 
R.  A.  821;  see,  also,  Necker  v.  Harvey,  49 
Mich.  517.  An  exception  is  made,  however, 
where  the  article  manufactured  or  sold  is 
inherently  dangerous.  Thomas  v.  Winches- 
ter, 6  N.  T.  397,  57  Am.  Dec.  455;  Norton  v. 
Sewall,  106  Mass.  143,  8  Am.  Rep.  298;  and 
see  Devlin  v.  Smith,  89  N.  T.  470,  42  Am. 
Rep.  311.  But  where  the  manufacturer  has 
knowledge  of  the  defect,  as  in  the  principal 
case,  he  is  liable  for  injury  to  a  third  per- 
son on  the  ground  of  fraud.  Woodward  v. 
Miller,  119  Ga.  618,  100  Am.  St.  Kep.  188,  64 
L.  R.  A.  932;  Schubert  v.  J.  R.  Clark  Co.,  49 
Minn.  331,  51  N.  W.  1103,  32  Am.  St.  Rep.  559, 
15  D.  R.  A.  818.  Where  one  knowingly  sells 
a  defective  article,  not  inherently  danger- 
ous, as  sound,  liability  should  be  enhanced 
instead  of  diminished.  Lewis  v.  Terry,  111 
Cal.  39,  43  P.  398,  52  Am.  St.  Rep.  146,  31 
L.  R.  A.  220.  It  only  remains  for  the  courts 
to  extend  the  manufacturer's  liability  to 
cases  of  negligence  in  the  manufacture  and 
sale  of  articles  not  inherently  dangerous  in 
order  to  afford  all  innocent  third  persons 
a  complete  remedy.  This.  It  would  seem, 
might  be  done  on  the  ground  of  construc- 
tive fraud,  or  better,  of  the  duty  of  every 
manufacturer  to  use  reasonable  care  in 
guarding  against  defects.  Such  a  duty  with 
respect  to  third  persons  has  been  held  to 
exist  In  the  case  of  a  shipowner  by  whose 
negligence  a  stevedore,  working  for  a  con- 
tractor, was  injured  (Coughlin  v.  The  Phe- 
ola,  19  P.  926),  and  where  defective  staging, 
erected  by  defendant  company,  resulted  in 
the  death  of  an  employee  of  another  com- 
pany (Bright  v.  Harnett  &  Record  Co.,  88 
Wis.  299,  60  N.  W.  418,  26  L.  R.  A.  524; 
Coughtry  v.  Globe  Woolen  Co.,  56  N.  T.  124). 
— 4  Mich.  L.   R.   400. 

58.  St.  Regis  Paper  Co.  v.  Watson  Page 
Lumber  Co.,  97  N.  T.  S.  636.  See  Assign- 
ments,  5   C.  L.   279. 

59.  See  4  C.  L.  1364. 

60.  Pringle  v.  Canfleld  [S.  D.]  104  N.  W. 
223;  O'Neil  v.  Rogers,  110  111.  App.  622.  Un- 
til performance  of  conditions  precedent,  risk 
of  loss  generally  remains  in  the  seller. 
American  Soda  Fountain  Co.  v.  Blue  [Ala.]  40 
So.  218.  Where  title  was  reserved,  held  con- 
tract was  one  of  conditional  sale.  Barton 
V.  Groseclose   [Idaho]   81  P.   623. 

ILLXTSTRATIONS.  Contracts  held  condi- 
tional sales:     "Rent"  of  a  safe,  title  to  pass 


upon  payment  of  a  certain  sum.  In  re 
Poore,  139  F.  862.  -A  written  instrument 
denominated  a  "lease"  acknowledging  the  re- 
ceipt of  $50  and  providing  for  further  pay- 
ments of  $10  per  month  with  interest  until 
a  certain  sum  was  paid,  after  which  the 
leased  pernonaltT^  "was  to  become  the  prop- 
erty of  the  lessee.  Pringle  v.  Canfleld  [S. 
D.]  104  N.  W.  223.  Wheie  a  supplemental 
agreement  attached  to  a  note,  given  for  the 
price  of  certain  live  stock,  recited  that  the 
stock  was  to  be  the  property  of  the  seller  un- 
til the  note  was  paid.  Townsend  v. 
Melvin  [Del.]  63  .  A.  330.  Where  one 
"sells"  another  property  on  the  condition 
that  the  buyer  pays  him  a  certain  sum  and 
the  buyer  agrees  to  buy  such  property  and 
pay  such  sum  upon  the  happening;  of  certain 
conditions,  the  buyer  to  have  possession  of 
the  property.  Kennedy  v.  Lee,  147  Cal.  596, 
82  P.  257.  A  contract  leasing  a  machine 
for  a  term  of  three  years,  designated  sums 
to  be  paid  as  "rent"  and  the  lessee  to  have 
the  option  to  purchase  at  any  time  within 
three  years  for  a  designated  sum  less  the 
rentals  paid,  held  a  conditiotial  sale  within 
Bates'  Ann.  St.  Ohio,  p.  2306,  §  1,  and  not  a 
lease.  In  re  Sheets  Printing  &  Mfg.  Co.,  136 
F.  989.  Machinery  was  delivered  to  one 
under  a  contract  requiring  him  to  pay  cer- 
tain various  sums  at  irregular  intervals  as 
rent  for  the  same,  and  that  on  a  final  small 
payment  he  should  be  entitled  to  a  bill  of 
sale.  There  was  no  provision  for  the  return 
of  the  machinery  aside  from  one  giving  the 
privilege  of  retaking  on  default  of  making 
any  of  the  payments.  In  re  Tice.  139  F'.  52. 
Where  buyer  contracted  absolutely  to  pay 
for  article  and  gave  notes  for  the  unpaid 
purchase  price,  and  the  contract  expressly 
provided  that  title  should  remain  in  the  ven- 
dor until  the  chattel  was  fully  paid  for,  and 
that  it  might  be  taken  upon  legal  process 
on  a  default  in  any  payment.  National  Cash 
Register  Co.  v.  Zangs,  127  Iowa,  710,  104  N. 
W.    360. 

Contracts  held  not  conditional  sales:  A 
contract  of  sale  which  stipulates  that  the 
chattels  shall  be  held  in  trust  hy  the  buyer 
as  security  for  the  price  is  not  a  conditional 
sale  but  a  mere  personal  agreement  of  the 
buyer.  Webber  v.  Conklin  [S.  D.]  104  N. 
W.  675.  Where  property  was  delivered  to  a 
contractor  to  put  In  premises  of  a  third  per- 
son, and  the  seller  wrote  the  third  person 
requesting  him  to  pay  the  contractor  direct, 
held  to  waive  any  ownership  or  lien  the  sell- 
er had  in  or  on  the  chattels.  Milicie  v 
Pearson,  110  App.  Div.  770,  97  N.  T.  S.  43l! 
A  contract  by  the  United  States  with  a  ship- 
building company,  whereby  all  parts  of  ma- 
chinery paid  for  by  the  United  States  under 
a  specified  system  of  partial  payments  be- 
come thereby  the  sole  property  of  the  Unit- 
ed States,  Is  not  a  contract  of  conditional 
sale.  William  R.  Trigg  Co.  v.  Bucyrus  Co 
[Va.]    51   S.   B.    174. 

61.     In    some    states    all   conditional    sales 
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classification  of  a  given  transaction  is  often  difficult,  there  being  a  cmiflict  as  to 
whether  the  question  is  one  of  law°=  or  of  fact.""  The  court  must  look  at  the  entire 
transaction  and  ascertain  what  was  the  true  intent  of  the  parties."^  As  to  whether 
the  contract  is  a  conditional  sale  the  Federal  courts  will  follow  the  state  law.°' 
An  agreement  that  a  buyer  was  not  to  sell  goods  until  paid  for  is  not  tantamount  to 
a  retention  of  title  in  the  seller."'  The  buyer  by  giving  a  purchase-money  mort- 
gage on  the  property  to  the  seller  estops  himself  from  subsequently  claiming  that 
the  sale  was  a  conditional  one.'"  A  contract  of  conditional  sale,  giving  the  posses- 
sion and  use  of  the  goods  to  the  buyer  while  title  remains  in  the  seller  until  full 
payment,  affords  a  sufficient  consideration  for  the  buyer^s  absolute  promise  to  pay 
the  agreed  price.'^  A  conditional  contract  of  sale  may  be  merged  into  an  actual 
sale  by  the  taking  of  notes  secured  by  a  mortgage  on  the  property.'^ 

Rights  of  parties  to  the  contract.''^ — The  security  retained  by  the  seller  in  a 
conditional  sale  is  not  a  vendor's  lien  but  is  a  reservation  of  title  and  right  to 
pursue  the  property  in  specie'*  after  default."*  Upon  default  the  seller  has  the 
option  to  demand  a  return  of  the  goods'"  or  sue  for  the  unpaid  purchase  price," 


are  by  statute  deemed  chattel  mortgages. 
See  Chattel  Mortgages,  5  C.  L.  574.  Where 
contract  of  sale  provided  that  title  should 
remain  in  the  seller,  and  upon  failure  to 
execute  the  notes  or  make  the  payments 
specified  the  seller  could  take  possession 
and,  after  30  days'  advei"tisement,  sell  the 
property,  paying  the  buyer  any  surplus  and 
collecting  from  him  any  deficiency,  held  an 
equitable  mortgage  and  not  a  conditional 
sale.  D.  A.  Tompkins  Co.  v.  Montioello  Cot- 
ton Oil  Co.,  137  F.   625. 

62.  The  fact  that  in  a  loan  there  were 
provisions  for  a  future  sale  did  not  consti- 
tute a  conditional  sale  in  praesenti.  Gilbert 
Book  Co.  v.  Sheridan,  114  Mo.  App.  332,  89 
S.  W.  555.  Where  books  were  loaned  to  a 
person  to  be  used  in  editing  a  book,  title 
not  to  pass  until  the  proposed  book  was 
written  and  published,  when  the  books  loan- 
ed were  to  be  paid  for  out  of  royalties  of  tlie 
proposed  work,  no  conditional  sale  within 
§    3412,    Rev.    St.    1899,    was    made.     Id. 

63.  Where  title  to  machine  was  not  to 
pass  until  full  settlement,  and  machine  was 
warranted,  held  not  to  constitute  an  imme- 
diate sale  but  only  an  agreement  for  sale 
with  a  warranty  and  right  of  inspection  and 
rescission  for  a  breach  of  contract.  Rev. 
Civ  Code  §§  1299,  1301,  considered.  Basker- 
ville  V.   Johnson    [S.  D.]    104  N.   W.   913. 

64.  Where  goods  were  shipped  to  be  sold 
on  commission  for  not  less  than  certain 
specified  prices,  the  consignee  to  insure  the 
goods  and  be  liable  for  damage  thereto,  and 
the  contract  expressly  provided  as  to  what 
warranties  should  be  given  and  entitled 
claimant  to  require  the  goods  to  be  return- 
ed, title  was  to  remain  in  consignor,  held 
contract  was  one  of  agency  and  not  a  con- 
ditional sale.  John  Deere  Plow  Co.  v.  Mc- 
David  [C.  C.  A.]   137  F.  802. 

65.  The  question  whether  a  particular  In- 
strument shows  a  conditional  sale  or  not  is 
one  of  law  to  be  decided  by  the  court.  In- 
strument held  conditional  sale  under  guise 
of  a  lease.  Rosenbaum  v.  King,  114  111.  App. 
648. 

66.  As  to  whether  parties  Intended  sale 
to   be   conditional  held  for   the  Jury.     Ward 


Land  &  Stock  Co.  v.  Mapes,  147  Cal.  747,  82 
P.  426.  So  held  -where  evidence  showed  that 
the  buyer  should  pay  a  sura  in  casli  and 
execute  his  note  for  the  balance  but  this 
was  never  done  and  the  buyer  remained  in 
possession  for  two  years  and  had  performed 
work  in  value  to  liquidate  the  purchase 
price.  C.  E.  Slayton  &  Co.  v.  Horsey  [Tex. 
Civ.  App.]   91  S.   W.   799. 

JTote;  This  last  case  would  seem  to  have 
overlooked  the  fact  that  in  Texas  all  "con- 
ditional  sales"   are   chattel   mortgages. 

67.  D.  A.  Tompkins  Co.  v.  Monticello  Cot- 
ton Oil  Co.,   137   P.   625. 

68.  Bankruptcy  court.  In  re  Sheets 
Printing  &  Mfg.  Co.,  136   F.   989. 

69.  Agreed  that  timber  made  into  staves 
not  to  be  sold  until  timber  was  paid  for. 
Neal  V.  Cone    [Ark.]    88  S.  W.   952. 

70.  American  Soda  Fountain  Co.  v.  Blue 
[Ala.]    40   So.   218. 

71.  Kilmer  v.  Moneyweight  Scale  Co.  [Ind. 
App.]   76   N.   E.  271. 

72.  Where  this  was  done,  held  seller 
could  not  assert  title  as  against  labor  claim- 
ants of  buyer.  Anundsen  v.  Standard  Print- 
ing Co.    [Iowa]    105   N.    W.   424. 

73.  See  4  C.  L.   1365. 

74.  Barton  v.  Groseclose  [Idaho]  81  P. 
623. 

75.  Seller  cannot  maintain  detinue  until 
default.  Mere  fact  that  note  given  for  the 
purchase  price  failed  to  contain  a  provision 
for  interest  is  not  ground  for  action.  Well- 
den  V.  Witt    [Ala.]    40  So.   126. 

76.  Kilmer  v.  Moneyweight  Scale  Co.  [Ind. 
App.]  76  N.  E.  271;  O'Neil  v.  Rogers,  110  111. 
App.  622.  Upon  default  In  payment  on  a 
conditional  sale  contract,  the  vendor  may 
retake  and  sell  the  property  and  devote  the 
proceeds  to  the  payment  of  liis  debt.  Little 
Rock  Vehicle  &  Implement  Co.  v.  Robinson 
[Ark.]  87  S.  W.  1029.  In  an  action  by  the 
vendee  against  the  vendor  for  reselling  the 
property,  it  was  error  to  refuse  to  instruct 
the  jury  that  if  plaintiff  had  agreed  to  pay 
the  price  within  a  certain  time  and  failed 
defendant   could   sell.     Id. 

77.  Kllpier  v.  Moneyweight  Scale  Co.  [Ind. 
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the  rights  of  third  parties  not  having  intervened.''*  Neither  the  seller  nor  his 
assignee  can,  upon  failure  of  the  purchaser  to  make  payments,  have  an  attachment 
against  the  property  of  the  purchaser  to  secure  the  payment  of  the  purchase  price 
until  the  property  sold  has  become  exhausted.'"  A  seller  under  a  conditional  sale 
having  received  the  purchase  price  cannot  accept  a  rescission  of  the  sale  and  a  re- 
delivery of  the  goods  without  repaying  such  price.*"  Where  the  purchaser  in  a  con- 
ditional sale  makes  default,  the  seller  must  pursue  his  remedy  within  a  reasonable 
time.*^  A  removal  of  the  property  from  the  state  where  sold  does  not  constitute 
a  breach  of  a  provision  in  the  contract  prohibiting  the  buyer  from  selling  or  dis- 
posing of  the  property,*^  but  a  sale  of  the  property,  in  the  state  to  which  it  is  re- 
moved, without  the  vendor's  consent  is  wrongfuP^  and  conveys  to  the  purchaser  no 
title  other  than  that  owned  by  his  vendor.'*  There  is  a  conflict  as  to  whether  there 
can  be  a  recovery  for  property  sold  and  delivered  on  condition  that  the  title  shall 
not  pass  until  full  payment  therefor  has  been  made  when,  without  the  fault  of  the 
purchaser,  the  property  is  destroyed  before  the  price  falls  due.*°  The  property 
being  destroyed  in  transit  and  the  parties  agreeing  that  the  buyer  shall  sue  for  its 
value,  a  judgment  recovered  by  the  buyer  stands  in  the  place  of  the  property.*'  Suit 
by  the  seller  to  recover  the  purchase  price  does  not  divest  his  title,  the  judgment 
recovered  therein  not  being  paid.*'    The  seller  may  waive  his  rights.** 

The  purchaser  has  a  mortgageable  interest  in  the  property.**  Where  a  mort- 
gage covers  after-acquired  property,  such  property  acquired  under  a  conditional 
sale  comes  under  the  mortgage  subject  to  the  terms  of  the  sale,*"  and  if  the  mortgage 
is  foreclosed  the  seller  is  entitled  to  receive  from  the  proceeds  of  the  foreclosure  sale 


App.]  76  N.  E.  271;  Cambridge  Soc.  v.  Elliot, 
98   N.   T.   S.    232. 

78.  See  post  next  subdivision. 

79.  Barton  v.  Groseclose  [Idaho]  81  P. 
623. 

80.  Doug-herty  v.  Neville,  108  App.  Div.  89, 
95    N.    T.    S.    806. 

8t.  Must  proceed  at  least  by  the  second 
term  of  court  after  the  default,  and  where 
he  neglects  to  claim  the  goods  for  four 
years  after  default  he  is  estopped  from  re- 
covering them  as  against  an  execution 
creditor  of  the  buyer  or  a  bona  fide  purchas- 
er.    Townsend  V.  Melvin   [Del.]   63  A.   330. 

82,  83,  84.  Studebaker  Bros.  Co.  v.  Mau 
[Wyo.]  82  P.  2,  denying  petition  for  rehear- 
ing.    Former  opinion,  13  Wyo.  358,  80  P.  151. 

85.  That  he  can.  Lavalley  v.  Havenna 
[Vt.]   62  A.  47. 

NOTE,  Conditional  sale;  destruction  of 
propertyi  The  question  whether  the  ven- 
dee, in  a  conditional  contract  for  the  sale 
of  personalty,  who  has  possession  but  does 
not  hold  the  legal  title,  must  bear  the  loss 
in  case  of  the  accidental  destruction  of  the 
property  has  been  diversely  decided.  One 
line  of  cases  holds  strictly  to  what  would 
seem  the  logical  doctrine  (1  Mechem  Sales, 
§  634),  that  "the  loss  follows  the  title,"  or 
relieves  the  vendee  from  further  liability 
on  the  ground  that  the  consideration  for  his 
prontise  has  failed,  or  that  he  is  a  bailee 
(Bishop  V.  Minderhout,  128  Ala.  162,  29  So. 
11,  86  Am.  St.  Rep.  134,  52  L.  E.  A.  395;  Swal- 
low V.  Emery,  111  Mass.  355;  Randle  v.  Stone, 


77  Ga.  501).  See,  also,  Arthur  v.  Blackman, 
63  F.  536.  The  other  view  makes  the  ven- 
dee liable  upon  his  absolute  promise,  consid- 
ering that  possession  and  use  of  the  chattel 
is  sufficient  consideration  to  support  such 
promise,  or,  looking  at  the  situation  from 
the  standpoint  of  equity,  regards  the  ven- 
dee as  holding  the  actual  title  and  as  stand- 
ing in  the  relation  of  mortgagor  to  the  sell- 
er. Burnley  v.  Tufts,  66  Miss.  48,  5  So.  627; 
Tufts  V.  Griffin,  107  N.  C.  47,  12  S.  E.  68,  22 
Am.  St.  Rep.  863,  10  L.  R.  A.  526;  Tufts  v. 
Wynne,  45  Mo.  App.  42;  Osborn  v.  South 
Shore  Lumber  Co.,  91  Wis.  526,  65  N  W  184 
— 4  Mich.  L.  R.  317. 

86.  Seller  has  superior  right  over  as- 
signee of  buyer.  T.  L.  Murphy  &  Co.  v. 
American  Soda  Fountain  Co.  [Miss.]  39  So 
100. 

87.  E.  B.  F'orbes  Piano  Co.  v.  Wilson 
[Ala.]  39  So.  645.  Overruling  dictum  in 
Davis    V.    Millings,    141    Ala.    378,    37    So.    737. 

88.  Where  wife  purchased  property  and 
was  m  default  in  making  payments,  and  her 
husband,  as  her  agent,  made  a  substitute 
agreement  providing  for  the  payment  of 
the  unpaid  purchase  price,  held  seller  did 
not  waive  right  to  property.  Lane  v.  Dreg- 
er  [Minn.]  103  N.  W.  710.  Suit  to  recover 
unpaid  instalments  of  the  purchase  price  be- 
fore the  last  instalment  matures,  the  buy- 
er's property  being  attached  and  Judgment 
being  taken  by  default,  held  an  election  to 
treat  the  buyer  as  the  absolute  owner  of 
t^^    P^°P«'-ty-     Whitney    v.    Abbott    [Mass.] 
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the  amount  still  due  on  the  price.'^  In  some  states  one- buying  property  upofi  the 
instalment  plan  may  upon  default  recover  back  payments  made;  such  an  action  is 
one  for  money  had  and  received."^  This  right  may  be  waived  by  provisions  in  the 
contract  of  sale.®*  The  buyer's  remedy  for  breach  of  contract  is  an  action  for 
damages.®* 

Rights  of  third  persons.  Notice,  record,  and  filing}^ — Except  in  those  states 
where  recordation  is  required,®'  the  original  seller  may  recover  the  property  even 
from  a  bona  fide  purchaser,®'  and  the  contract  providing  for  the  retaking  of  posses- 
sion on  default,  no  demand  is  necessary  to  entitle  the  seller  to  recover  the  property 
from  a  subsequent  vendee.®'  In  Illinois  a  purchaser  without  notice  from  a  vendee 
who  has  not  complied  with  the  terms  of  a  conditional  sale  is  entitled  to  possession 
of  the  property  as  against  such  vendee  and  may  enforce  his  right  provided  he  does 
so  before  the  rights  of  innocent  third  parties  intervene,®®  but  so  long  as  the  property 
remains  in  the  possession  of  the  original  vendee,  the  title  of  the  purchaser  is  liable 
to  be  defeated  by  another  purchaser  without  notice  or  by  a  creditor  who  may  obtain  a 
lien  or  levy  upon  the  property  as  belonging  to  the  party  in  possession,^  and  in  such 
case  the  original  vendor  and  the  purchaser  without  notice  from  his  vendee  have 
equal  rights  in  the  property  still  remaining  in  the  possession  of  the  vendee,'  and 
the  party  who  first  reduces  such  property  to  actual  possession  has  the  better  right.' 
It  follows  that  a  vendor  in  a  conditional  sale  cannot  recover  possession  of  the  prop- 
erty from  an  innocent  third  person  who  purchased  without  notice  of  the  vendor's 
lien.*  In  Pennsylvania  a  conditional  sale  is  void  as  against  the  creditors  of  the  buyer 
if  he  be  in  possession."  The  fact  that  a  conditional  sale  contract  is  not  recorded 
does  not  render  it  void  as  against  an  assignee  in  bankruptcy."  Under  the  statutes 
of  some  states  conditional  sales  of  household  goods  or  furniture  need  not  be  record- 


89,  90,  91.  Washington  Trust  Co.  v.  Morse 
Iron  VV^orks  &  Dry  Dock  Co.,  106  App.  Div. 
195,   94  N.   T.  S.   495. 

92.  Laws  1897,  p.  541,  c.  418,  §  116,  as 
amended  by  Laws  1900,  p.  1624,  c.  762,  so 
construed,  and  action  held  not  within  juris- 
diction of  municipal  court  as  provided  by 
Municipal  Court  Act  §  139  (Laws  1902,  p. 
1533,  o.  580).  "Woodman  v.  Needham  Piano 
&  Organ  Co.,   94  N.  T.  S.  371. 

93.  Bight  held  waived  where  contract 
provided  that  in  case  of  default  all  pay- 
ments made  should  be  in  full  for  the  use  of 
the  article.  "Woodman  v.  Needham  Piano  & 
Organ  Co.,   94  N.  Y.  S.   371. 

94.  Gibson  v.  Hay  [Ky.]   89  S.  "W.  474. 

95.  See   4  C.  L.   1367. 

96.  Alabama:  Code  1896,  §  1017,  as 
amended  by  Acts  1898-99,  p.  1120,  relating 
to  the  recordation  of  conditional  sales,  does 
not  apply  to  Montgomery  and  Jefferson 
counties.  Worthington  v.  A.  G.  Rhodes  & 
Son   Co.    [Ala.]    39   So.    614. 

Georgia:  Under  Code  Ga.  1895,  §§  2776. 
2777,  a  conditional  sale  cannot  be  recorded 
unless  executed  and  attested  In  the  .same 
manner  as  chattel  mortgages,  and  if  record- 
ed do  not  operate  as  constructive  notice. 
General  Fire  Extinguisher  Co.  v.  Lanar  [C. 
C.   A.]    141   F.    353. 

Missouri:  Conditional  sales  are  void  as 
to  subsequent  purchasers  in  good  faith  and 
as  to  all  subsequent  creditors  unless  record- 
ed as  provided;  hence  notice  of  a  condi- 
tional sale  of  books  would  not  preclude  the 
lien  of  a  subsequent  mortgagee.  Gilbert 
Book  Co.  V.  Sheridan,  114  Mo.  App.  332,  89  S. 
"W.    555. 

Oklahoma:     A  promissory  note  or  Instru- 


ment in  writing  evidencing  the  conditional 
sale  of  personal  property,  when  executed  in 
the  manner  in  which  such  Instruments  are 
authorized  to  be  executed,  Is  entitled  to  be 
deposited  and  filed  with  the  register  of 
deeds  and  need  not  be  witnessed  or  ac- 
knowledged to  entitle  It  to  registration  and 
to  make  it  constructive  notice  when  so  fil- 
ed. Shafer  v.  National  Cash  Register  Co. 
[Okl.]    82   P.   646. 

South  Dakota:  Laws  1893,  p.  56,  c.  36, 
5  1,  as  re-enacted  as  §  1315  of  the  Revised 
Civil  Code  of  1893,  held  not  affected  by  the 
repealing  act  of  Feb.  25,  1903.  Pringle  v. 
Canfield  [S.  D.]   104  N.  W.   223. 

97.  See  4  C.  L.  1367,  n.  64. 

98.  Worthington  v.  A.  G.  Rhodes  &  Son 
Co.   [Ala.]    39  So.  614. 

99.  1.     O'Neil  v.   Rogers,   110  111.   App.    622. 

2.  A  vendor  in  a  conditional  sale  may 
repossess  himself  of  the  property  sold  after 
he  has  notice  that  his  vendee  has  sold  it 
to  an  innocent  third  party.  O'Neil  v.  Rogers, 
110  111.  App.  622. 

3.  Plaintiff  purchased  from  vendee  In 
conditional  sale  after  condition  broken. 
Held  he  could  not  recover  the  property 
from  defendant,  the  original  vendor,  who 
had  repossessed  himself  while  vendee  still 
had  possession.  O'Neil  v.  Rogers,  110  111. 
App.   622. 

4.  Rosenbaum   v.    King,    114   111.   App.    648. 

5.  In  re  Tice,  139  F.  52;  In  re  Poore,  139 
F.  862.  Conditional  sale  held  not  conver- 
tible Into  a  bailment  so  as  to  defeat  the 
rights  of  creditors.  Pennsylvania  law  con- 
sidered.    Id. 

6.  Vendor  could  retake.  York  Mfg.  Co.  T. 
Cassell,  26  S.  Ct.  481. 
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ed/  and  in  determining  fiie  character  of  the  article  sold  as  household  goods  or 
furniture  there  is  a  conflict,  arising  partly  from  the  wording  of  the  different  stat- 
utes, as  to  whether  or  not  the  use  to  which  the  article  is  put  is  material.*  Stat- 
utes providing  that  unless  a  conditional  sale  be  in  writing  and  recorded  title  shall 
vest  in  the  buyer  as  to  third  persons  are  not  unconstitutional  as  depriving  one 
of  property  without  due  process  of  law."  A  state  legislature  has  power  to  enact  a 
law  requiring  instruments  of  conditional  sale  affecting  property  brought  into  the 
state  from  a  foreign  jurisdiction  to  be  recorded  within  a  reasonable  time,^"  but  such 
power  has  not  been  generally  exercised. ^^  The  requirement  of  registration  and  the 
manner  of  making  and  solemnizing  a  contract  in  another  state  or  countr}-,  relative 
to  personal  property  located  in  that  state  or  country  at  the  time  of  the  making  of  the 
contract,  cannot  be  inquired  into  in  construing  the  contract  further  than  to  deter- 
mine whether  or  not  the  contract  is  valid  under  the  laws  of  such  other  state  or  coun- 
try.^^  The  conditional  sale  being  made  in  the  state  where  the  parties  reside  and 
where  the  property  is  situated  and  delivered,  and  without  any  agreement  or  inten- 
tion that  the  property  is  to  be  removed  to  another  state,  upon  such  removal  the  lex 
loci  contractus  still  governs  the  rights  of  the  buyer,^^  and  the  seller  or  his  legal, 
representatives  may  follow  the  property  into  the  jurisdiction  where  removed,  and,  in 
the  absence  of  .statutes  to  the  contrary,  may,  without  compl';)-ing  with  the  registra- 
tion laws  of  such  jurisdiction,  enforce  his  lien  against  subsequent  bona  fide  pur- 
chasers or  incumbrancers  from  the  buyer,"  but  this  rule  does  not  apply  where  the 
seller  consents  to  the  removal  and  the  conditional  sale  notes  are  so  changed  as  to 
make  them  obligations  of  the  state  to  which  the  property  is  removed,  and  payable  in 
such  state.^'* 

An  assignment  of  the  contract  by  the  seller  carries  with  it  the  legal  title  to 
the  property"  and  gives  to  the  assignee  all  the  rights  and  remedies  enjoyed  by 
his  assignor.^' 

Salvage;   Satisfaction  and  Dischaece,  see  latest  topical  Index. 


7.  Linoleum,  which  is  an  article  custom- 
arily used  as  a  floor  covering-  in  dwellings, 
is,  though  it  is  knowingly  sold  to  cover 
the  floor  of  a  store,  household  furniture 
within  the  meaning  of  Gen.  St.  1902.  §  4S64. 
Boston  Furniture  Co.  v.  Thorns  [Conn.]  61 
A.  949.  Piano,  kept  for  use  in  the  buyer's 
family,  is  an  article  of  "household  goods" 
within  the  meaning  'of  Pub.  St.  1901.  p.  448, 
c.  140,  §  23.  Lamb  v.  King  [N.  H.]  62  A. 
493. 

8.  Linoleum,  though  knowingly  sold  to 
cover  the  floor  of  a  store,  is  "household 
furniture"  within  the  meaning  of  Gen.  St. 
1902,  §  4864.  Boston  Furniture  Co.  v.  Thorns 
[Conn.]  61  A.  949.  Piano,  so  long  as  kept 
for  use  In  the  buyer's  family,  is  an  article 
of  "household  goods"  within  the  meaning  of 
Pub.  St.  1901,  p.  448,  c.  140.  §  23.  Lamb  V. 
King  [N.  H.]  62  A.  493. 

9.  Pringle  v.  Canfleld  [S.  D.]  104  N.  W. 
223. 

10.  Studebaker  Bros.  Co.  v.  Mau  [Wyo.] 
82  P.  2,  denying  petition  for  rehearing. 
Former    opinion    13   Wyo.    368,    80    P.    151. 

11.  Kev.  St.  1899,  §  2837,  does  not  apply 
to  a  conditional  sale,  made  in  another  state, 
of  property  located  in  that  state  and  not 
intended  to  be  removed  therefrom.  Stude- 
baker   Bros.    Co.    V.    Mau    [Wyo.]    82    P.    2, 


denying  petition  for  rehearing.  Former 
opinion,  13  Wyo.  358,  80  P.  151.  One  pur- 
chasing from  the  buyer  under  a  conditional 
sale  prohibiting  a  resale  held  only  to  take 
the  title  of  his  vendor,  though  property  had 
been  removed  from  state  where  originally 
sold  and  contract  was  not  recorded  in  state 
to    which    the    property   was    removed.     Id. 

12,  13.  Studebaker  Bros.  Co.  v.  Mau 
[Wyo.]  82  P.  2,  denying  petition  for  rehear- 
ing.    Former  opinion,  13  Wyo.  358,  80  P.  151. 

14.  Studebaker  Bros.  Co.  v.  Mau  [Wyo.] 
82  P.  2,  denying  petition  for  rehearing.  For- 
mer opinion,  13  Wyo.   358,  80  P.  151. 

Note:  There  appears  to  be  but  one  case 
contra  to  the  doctrine  stated  in  the  text, 
that  is  the  case  of  Sanger  v.  Piano  Co.  21 
Tex.  Civ.  App.  523,  52  S.  W.  621.  The  rule 
stated  in  the  text  does  not  apply  where  it 
was  contemplated  at  the  time  of  the  sale 
that  the  property  should  be  removed  to  the 
state  of  the  forum.  See  Wharton,  in  his 
latest  edition  on  the  Conflict  of  Law  (§  355b). 
— From  Studebaker  Bros.  Co.  v.  Mau  TWvo  1 
82    P.    2. 

15.  National  Cash  Register  Co.  v  Paul- 
son  [Okl.]    83  P.  793. 

16.  17.  Barton  v.  Groseclose  [Idaho]  81 
P.  623. 


6  Cur.  Law. 
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g  1.     Invltlns  Brror  (1385). 

§  2.  AcQulesdng  Im  Error  (1387).  Change 
,of  Theory  (1391). 

g  3.  Mode  ot  Objection,  Wlietlter  hy  Ob- 
jection, Motion,  or  Requcat  (1303). 

g  4.  Necessity  ot  Objection  (1394).  In 
General  (1394).  To  Jurisdiction  (1395).  To 
Parties  (1396).  To  Pleadings  (1396).  To  Evi- 
dence  (1397).     Time  of  Objection   (1398). 

g  5.  Necessity  of  Motion  or  Request 
(1399).  In  General  (1399).  Motion  for  Judg- 
ment or  Nonsuit,  or  Direction  of  Verdict 
(1399).  Motion  to  Strike  Out  (1400).  Mo- 
tion for  New  Trial  (1400).     Request  for  In- 


structions (1402).  Request  for  Findings 
(1403). 

g  6.     Necessity  of  Ruling  (1404). 

g  7.  Necessity  and  Time  of  Exception 
(1404).     Time  of  Taking  Exceptions  (1406). 

g  8.  Form  and  Sufflclency  of  Objection 
(1407).  To  Evidence  (1407).  To  Exclusion 
of  Evidence  (1410).  To  Report  of  Referees, 
etc.  (1410). 

g  0.  Sufficiency  of  Exception  (1411).  To 
Instructions  (1411).  To  the  Findings  and 
Judgment   (1412). 

g  10.  Waiver  of  Objections  and  Excep- 
tions Taken  (1413). 


Scope  of  title. — This  title  covers  the  things  that  must  be  done  in  the  lower  or 
trial  court  in  order  to  save  matters  complained  of  for  review.  It  does  not,  however, 
cover  bills  of  exceptions,  statements  of  case,  or  any  of  the  formal  steps  incidental  to 
the  transmission  of  the  case  to  the  appellate  court,^  nor  does  it  cover  the  manner  of 
objecting  to  pleadings.^  Objections  to  jurisdiction  and  waiver  thereof  are  more 
fully  treated  elsewhere.' 

§  1.  Inviting  error* — A  party  cannot  complain  of  error  which  he  invites  or 
in  which  he  participates."  Thus,  a  party  cannot  object  to  an  instruction  given  at 
his  own  request,'  or  which  is  in  effect  the  same  as  one  which  he  himself  has  re- 
quested,'' or  which  is  in  conformity  with  his  own  theory  of  the  case  as  advanced  by 
him,'  or  which  is  too  long,  the  greater  part  having  been  given  at  his  own  request,"  or 


1.     See  Appeal  and  Review,   5  C.  L.   121. 
a.     See  Pleading,   6   C.   L.   1008. 

3.  See  Jurisdiction,    6   C.   1..   267. 

4.  See   4   C.  L.    1368. 

5.  Bailey  v.  Kansas  City,  189  Mo.  503,  87 
S.  W.  1182;  Simons  v.  "Wittmann,  113  Mo. 
App.  357,  88  S.  "W.  791;  City  of  North  Ya- 
kima V.  Scudder  ['Wash.]  82  P.  1022.  But 
the  reason  of  this  rule  does  not  apply  to  the 
case  where  the  losing  party  does  not  Invite 
the  error,  but  yields,  under  protest  to  the 
theory  of  the  trial  court,  and  thereafter 
tries  as  best  he  may  to  save  himself  from 
injury  by  reason  of  the  adverse  ruling  of 
the  court.  Bailey  V.  Kansas  City,  189  Mo. 
603,  87  S.  W.  1182.  But  see  post,  §  10, 
Waiver  of  objections  and  exceptions  taken. 
Ruling  predicated  on  statement  of  appel- 
lant's counsel  cannot  be  complained  of. 
Hayward  v.  Scott,  11  111.  App.  531.  An  error 
induced  by  appellant's  objection  cannot  .be 
complained  of.  American  Ins.  Co.  v.  Mey- 
ers, 118  111.  App.  484.  Overruling  of  mo- 
tion at  request  of  movant  not  available. 
Brecher  v.  Chicago  Junction  R.  Co.,  119  111. 
App.   554. 

6.  Haxton  v.  Kansas  City,  190  Mo.  53,  88 
S.  W.  714;  Nordqulst  v.  Hall  [Kan.]  80  P. 
952;  Hale's  Adm'rs  v.  Gilbert  [Ky.]  91  S. 
"W.  721;  Muren  Coal  &  Ice  Co.  v.  Howell, 
119  111.  App.  209;  Werckmann  v.  Taylor, 
112  Mo.  App.  365,  87  S.  W.  44.  Although  It 
embodies  an  erroneous  theory  or  contains 
bad  law.  Davis  v.  Johnson  [Minn.]  104  N. 
W.    766.  ,    ,„ 

7.  Oneal  v.  Welsman  [Tex.  Civ.  App.J  13 
Ct.  503,  88  S.  W.  290;  W.  W.  Kimball  Co.  v. 
Piper,  111  111.  App.  82;  City  of  Pana  v. 
Broadman,  117  111.  App.  139;  West  Chicago 
St.  R.  Co.  V.  Vale,  117  111.  App.  155;  Cleve- 
land, etc.,  Ry.  Co.  v.  Ricker,  116  111.  App. 
428;    Selbert   Bros.   &   Co.   v.   Germanla  Fire 


Ins.  Co.  [Iowa]  106  N.  W.  507;  City  of  Rock 
Island  V.  Gingles,  118  111.  App.  410;  Louis- 
ville Water  Co.  V.  Phillip's  Adm'r  [Ky.]  89 
S.  W.  700;  Chicago,  etc.,  R.  Co.  v.  Troyer 
[Neb.]  103  N.  W.  680;  Lyons  v.  Slaughter 
[Tex.  Civ.  App.,  13  Tex.  Ct.  Rep.  1,  87  S. 
W.  182;  American  Bonding  Co.  v.  Regents 
of  University  of  Idaho  [Idaho],  81  P.  604; 
Galveston,  etc.,  Ry.  Co.  v.  Vollrath  [Tex. 
Civ.  App.]  13  Tex.  Ct.  Rep.  777,  89  S.  W. 
279;  Gulf,  etc.,  R.  Co.  v.  Hays  [Tex.  Civ. 
App.]  13  Tei.  Ct.  Rep.  762,  89  S.  W.  29. 
Where  a  charge  given  at  the  plaintiff's  re- 
quest is  In  substance  a  modification  of  the 
charge  as  already  given,  the  plaintiff  will 
be  bound  by  the  whole  charge.  Viemeister 
V.  Brooklyn  Heights  R.  Co.,  182  N.  Y.  307,  74 
N.  E.  831.  A  party  cannot  complain  that 
an  instruction  is  inaccurately  drawn  and 
that  the  words  employed  are  inaptly  chosen, 
where  a  similar  Instruction  has  been  given 
at  his  own  request.  Yazoo  &  M.  V.  R.  Co. 
v.  Williams  [Miss.]  39  So.  489;  Bryce  v.  Bur- 
lington, etc.,  R.  Co.   [Iowa[  104  N.  W.  483. 

8.  Defendant  held  estopped  to  claim  that 
the  court  should  not  have  charged  that  a 
certain  contract  showed  upon  its  face  that 
it  applied  to  services  rendered  prior  to  Its 
date.  Levin  v.  New  Britain  Knitting  Co. 
[Conn.]  61  A.  1073;  Tyng  v.  Corporation 
Trust  Co.,  104  App.  Dlv.  486,  93  N.  Y.  S.  928. 
One  offering  instructions  based  on  certain 
theory  cannot  claim  It  was  not  In  the  case. 
Chicago  City  R.  Co.  V.  Fetzer,  113  111.  App. 
280;  Smith  V.  Porrester-Nace  Co.  [Mo.]  92 
S.  W.  394.  Refusal  to  charge  on  a  theory 
not  made  by  pleadings  and  disavowed  in 
argument.  Fogarty  v.  Rutland  St.  R.  Co., 
77  Vt.  438,  60  A.  801;  Scott  v.  Scott,  111  111. 
App.  220.  Where,  in  an  action  of  trover, 
the  plaintiff  put  a  certain  sale  In  evidence 
on     cross-examination     and     the     court     in- 
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which  would  have  been  corrected  but  for  his  objection/"  or  which  merely  limits  the 
effect  of  evidence  improperly  introduced  by  him ;  '•^  and  the  appellate  court  will  be 
disposed  to  overlook  trivial  errors  in  instructions  where  counsel  complaining  thereof 
presented  a  great  number  of  requests.^^  Nor  can  a  party  complain  of  the  effect'  of 
evidence  which  he  himself  introduces,^^  or  which  is  admitted  upon  his  own  sugges- 
tion/* or  for  which  he  opens  the  way/°  or  which  is  admitted  by  his  agreement/"  or 
which  he  himself  brings  out/'  nor  of  the  absence  of  evidence  excluded  on  his  ob- 
jection ;  ^^  and  where  a  part}'  objects  to  the  admission  of  evidence  which  would 
cure  an  error  in  the  admission  of  other  evidence,  he  cannot  complain  of  such  error 
on  appeaP^  nor  can  he  take  advantage  of  defects  in  the  pleadings  for  which  he  is  re- 
sponsible.^" A  party  cannot  challenge  a  jurisdiction  which  he  himself  has  invoked/^ 
nor  complain  of  the  joinder  of  a  party  whom  he  recognized  as  properly  joined/^  or 


structed  the  jury  as  to  the  effect  of  such 
sale,  although  the  defendant  did  not  make 
any  claim  based  thereon.  Parke  v.  Nixon 
[Mich  ]    12  Det.  Leg.  N.  413,  104  N.  W.  597. 

9.  Heman  v.  Hartman,  189  Mo.  20,  87  S. 
W.    947. 

10.  "Where  a  party  offers  an  Instruction 
which  corrects  an  error  in  another  instruc- 
tion already  given  at  his  request,  and  such 
instruction  is  refused  upon  the  objection 
of  the  other  party.  Barnes  v.  F.  Weikel 
Chair    Co.    [Ky.]    89    S.    "W.    222. 

11.  Where  a  record  offered  by  the  de- 
fendant is  admitted  over  the  plaintiff's  ob- 
jection without  proper  authentication,  and 
without  limitation  as  to  its  relevancy,  the 
defendant  cannot  complain  of  a  subsequent 
instruction  limiting  the  relevancy.  Peeney 
V.    York   Mfg.    Co.    [Mass.]    75   N.   B.    733. 

12.  Chicago  City  R.  Co.  v.  Enroth,  113  111. 
App.   285. 

13.  Plaintiff  objected  that  the  defendant 
was  allowed  to  prove  matter  in  the  nature 
of  res  judicata  under  a  plea  of  payment,  but 
all  the  evidence  In  this  respect  was  intro- 
duced by  plaintiff.  Calhoun  v.  Texas  Quarry 
&  Mfg.  Co.  [Tex.  Civ.  App.]  90  S.  "W.  671. 
Incompetent  evidence  elicited  .  by  objector. 
City  of  Philadelphia  v.  Neill,  211  Pa.  353, 
60  A.   1033. 

14.  Stipulation  as  to  the  testimony  given 
in  another  suit.  Interurban  Const.  Co.  v. 
Hayes,   191  Mo.  248,   89   S.  W.   927. 

15.  In  action  by  employment  agency  for 
libel,  publication  subsequent  to  the  one  com- 
plained of  and  In  regard  to  other  agencies 
erroneously  admitted  first  for  plaintiff  and 
then  for  the  defendant.  Ott  v.  Press  Pub. 
Co.  [Wash.]  82  P.  403.  A  party  cannot  ob- 
ject to  the  admission  of  immaterial  testi- 
mony which  Is  introduced  in  rebuttal  of 
testimony  which  he  himself  has  introduced. 
Oneal  v.  Welsman  [Tex.  Civ.  App.]  13  Tex. 
Ct.  Rep.  503,  88  S.  W.  290;  Louisville  &  N. 
R.  Co.  v.  Quinn  [Ala.]  39  So.  616;  War- 
ren Live  Stock  Co.  v.  Farr  [C.  C.  A.]  142  P. 
116;  Cincinnati,  L.  &  A.  Eleo.  St.  R.  Co.  v. 
Stable  [Ind.  App.]  77  N.  B.  363.  Testimony 
on  behalf  of  the  plaintiff  in  action  for  per- 
sonal injuries  as  to  plaintiffs  having  con- 
sulted a  physician  and  of  statements  made 
by  plaintiff  to  the  physician  is  not  a  waiver 
of  the  right  to  object  to  the  competency  of 
the  physician  as  professional  witness  for  the 
defendant.  Indianapolis  &  M.  Rapid  Transit 
Co.  V.  Hall  [Ind.]  76  N.  B.  242.  An  objection 
to  testimony  in  rebuttal  will  not  be  consid- 
dered  where  practically  the  same  testimony 


was  given  by  a  witness  for  the  other  party 
on  cross-examination.  Dryden  v.  Barnes 
[Md.]  61  A.  342.  A  party  who  merely 
brings  a  book  of  entries  into  court  and  sub- 
mits to  cross-examination  thereon  does  not 
thereby  waive  his  right  to  object  to  the  in- 
troduction of  the  book  without  proper  foun- 
dation being  laid.  Hoogewerff  v.  Flack 
[Md.]   61  A.  184. 

IB.  Children  of  divorced  parents  exam- 
ined privately  by  the  court  upon  an  issue 
as  to  the  custody  of  the  children.  Dawson 
V.   Dawson    [Wash.]    82    P.    937. 

17.  Gadsden  Grocery  &  Feed  Co.  v.  Mc- 
Mahen  [Ala.]  40  So.  87.  On  cross-examina- 
tion. Johnson  v.  Walker  [Miss.]  39  So.  49. 
Incompetent  testimony  elicited  on  cross-ex- 
amination. Schonbachler's  Adm'r  v.  Mischell 
[Ky.]  89  S.  W.  525.  A  party  cannot  complain 
of  a  cross-examination  as  to  matters  which 
he  himself  has  brought  out  on  the  chief  ex- 
amination. Louisville  &  N.  R.  Co.  v.  Qulnn 
[Ala.]    39  So.   616. 

18.  Prenchi  v.  New  York  City  R.  Co  45 
Misc.  612,  92  N.  Y.  S.  771;  Chicago  &  A.  R.  Co 
V.  Walker,  118  111.  App.  397;  Home  Building 
&  Loan  Ass'n  v.  McKay,  118  111.  App.  586; 
Lake  Shore  &  M.  S.  R.  Co.  v.  Teeters  [Ind  ]  77 
N.  E.  599;  Choctaw,  O.  &  G.  R.  Co.  v.  Doushtv 
[Ark.]  91  S.  W.  768. 

19.  In  an  action  against  carrier  for  Injury 
to  stock,  plaintiff  introduced  evidence  as  to 
value  of  the  stock  at  an  intermediate  point, 
and  thereafter  offered  to  prove  the  value  at 
the  point  of  destination  to  which  defendant 
objected.  Ft.  Worth  &  D.  C.  R.  Co.  v  Snyder 
[Tex.  Civ.  App.]  89  S.  -W.  1119. 

20.  Where  defendant  fails  to  file  answer 
and  no  default  is  taken  against  him,  but  he 
goes  to  trial,  he  cannot  on  appeal  complain 
that  no  issue  was  formed.  Parscouta  v. 
State  [Ind.]  75  N.  E.  970. 

21.  A  party  at  whose  Instance  a  suit  is 
transferred  to  the  chancery  court  cannot 
challenge  the  jurisdiction  of  such  court 
Deidrich  v.  Simmons  [Ark.]  87  S.  W.  649 
See  post,  §  4,  Jurisdiction.  Where  the  de- 
fendant made  both  a  motion  for  a  new  trial 
and  m  arrest  of  judgment  after  the  judg- 
ment of  the  referee  was  filed,  but  within  the 
time  aUowed  by  statute  for  making  such  mo- 
tions, brought  the  same  on  for  hearing  and 
had  a  ruling  thereon  he  cannot  complain  in 
appellate  court,  o  such  action  of  the  referee 
in  considering  and  entertaining  the  mo- 
tions.    Reynolds  v.  Smith  [Pla]  38  So    903 

22.  Cannot  claim  that  llbellants  had  wholly 
separate  Interests  after  having  obtained  or- 
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to  whose  absence  he  objected.^'     No  complaint  can  be  made  by  movant  that  in  pass- 
ing on  a  motion  the  court  did  not  give  relief  not  moved  for.^* 

§  3.  Acquiescing  in  error."^ — ^Where  a  court  has  jurisdiction  there  can  be  no 
such  thing  as  error  except  upon  denial  of  an  asserted  right.^'  Only  such  questions, 
therefore,  as  are  raised  in  the  trial  court  will  be  considered  on  appeal,^'  and  in  pass- 
ing on  the  questions  which  were  properly  saved  for  review,  the  appellate  court  will 
consider  only  the  grounds  urged  below.^'  This  rule  has  been  applied  to  the  per- 
formance of  conditions  precedent  to  right  of  action,^"  election  of  remedies,^"  disquali- 
lication  of  the  judge,^*^  the  authority  of  a  prosecuting  attorney  to  institute  proceed- 


der  on  them  to  take  proof  Jointly  because 
joint  in  interest.     Tlie  Oregon,  133  P.   609. 

23.  Demurrants  for  want  of  necessary- 
party  cannot  complain  that  he  has  no  litiga- 
ble  interest.  Harrington  v.  Gordon  [Wash.] 
80  P.   187. 

34.  Carmichael  v.  John  Hancock  Mut.  Life 
Ins.  Co.,  97  N.  Y.  S.  976. 

25.  See   4   C.   L..   1371. 

26.  Creditors  of  a  decedent  who  do  not 
appear  and  object  to  a  report  of  the  adminis- 
trator have  no  standing  on  an  appeal  by  a 
creditor  who  did  appear,  object,  and  except. 
In  re  Lund's  Estate  [Iowa]  104  N.  W.  1139. 
Lack  of  jurisdiction  of  subject-matter  may 
be  raised  any  time.  Peabody  v.  Long  Acre 
Square  Bldg.  Co.,  98  N.  T.  S.  242. 

27.  Goodwin  v.  Mitchell  [Miss.]  38  So.  657; 
Lee  V.  Livingston  [Mich.]  12  Det.  Leg.  N.  922, 
106  N.  "W.  713;  Demmer  v.  American  Ins.  Co., 
110  111.  580;  Coles  v.  Interurban  St.  R.  Co., 
97  N.  Y.  S.  289;  Georgetown  &  T.  R.  Co.  v. 
Smith,  25  App.  D.  C.  259;  De  Rodriguez  v. 
VivonI,  26  S.  Ct.  475;  A.  H.  George  &  Co.  v. 
Louisville  &  N.  R.  Co.  [Miss.]  40  So.  486; 
Lund  V.  Ozanne  [N.  M.]  84  P.  710;  Miller  v. 
Donovan  [Idaho]  83  P.  608;  McGregor  v.  J.  A. 
Ware  Const.  Co.,  188  Mo.  611,  87  S.  W.  981; 
Fenn  v.  Georgia  R.  &  Eleo.  Co.,  122  Ga.  280, 
50  S.  E.  103;  Brumley  v.  Nichols  &  Shepherd 
Co.  [Ky.]  92  S.  W.  548;  Upchurch  v.  Mizell 
[Fla.]  40  So.  29;  O'Donnell  V.  Weiler  [N.  J. 
Law]  59  A.  1055;  McCarthy  v.  Dedham,  188 
Mass.  204,  74  N.  B.  319.  Questions  not  raised 
by  the  pleadings.  Masonic  Fraternity  Temple 
Ass'n  V.  Chicago,  217  111.  58,  75  N.  E.  439.  The 
appellate  court  will  not  pass  upon  a  question 
not  raised  by  the  pleadings,  even  though 
counsel  for  both  parties  assumed  below  that 
the  question  was  raised.  Weicker  v.  Stavely 
[N.  D.]  103  N.  W.  753.  No  motion  for  a  di- 
rected verdict  was  made,  nor  was  the  ques- 
tion as  to  whether  the  accident  was  caused 
by  a  fellow-servant  raised  in  the  trial  court 
in  any  manner  whatever.  Coal  Belt  Elect. 
Co.  v.  Kays,  217  111.  340,  75  N.  B.  498.  Plaint- 
iff relying  in  the  trial  court  on  an  estoppel 
arising  from  defendant's  admissions  in  his 
answ'er  in  a  former  action,  he  cannot  claim 
for  the  first  time  on  appeal  that  the  judg- 
ment in  such  action  was  res  judicata  of  the 
facts  upon  which  the  alleged  estoppel  was 
based.  Flannery  v.  Campbell,  30  Mont.  172, 
75  P.  1109.  Where  no  objection  is  made  be- 
fore the  register  to  sufficiency  of  objection 
to  allowance  of  claims  against  an  insolvent 
bank  filed  under  the  provision  of  Code  1896, 
§  4164,  and  based  on  Const.  §  250,  giving  a 
preference  to  the  holders  of  bank  notes  and 
the  depositors  who  have  not  stipulated  for 
interest,  such  objection  cannot  be  raised  on 
appeal.     Taylor  v.  Hutchinson    [Ala.]    40  So. 


108.  Where  no  objection  or  exceptions  are 
taken  on  a  trial  without  a  jury  and  no  propo- 
sitions presented,  only  the  sufBciency  of  the 
evidence  treating  it  all  as  competent  is  open 
to  review.  Illinois  Trust  &  Sav.  Bank  v. 
Pontiac,   112   111.  App.    545. 

On  an  appeal  from  an  intermediate  appel- 
late court,  only  such  errors  as  were  assigned 
in  such  court  will  be  considered.  Chicago 
City  R.  Co.  V.  Schmidt,  217  111.  396,  75  N.  E. 
383;  Penn  Plate  Glass  Co.  v.  James  H.  Rice 
Co.,  216  111.  567,  75  N.  E.  246. 

28.  The  denial  of  a  motion  to  direct  a  ver- 
dict will  not  be  reviewed  on  other  grounds 
than  those  on  which  the  motion  was  based 
below.  Barl  v.  Cedar  Rapids,  126  Iowa,  361, 
102  N.  W.  140.  A  party  who  appears  speci- 
9.11y  before  a  justice  and  moves  to  dismiss  on 
specific  grounds  for  Tvant  of  jurisdiction  of 
the  person  waives  the  right  on  appeal  to 
urge  any  grounds  not  presented  to  the  justice 
People  V.  Court  of  Appeals,  33  Colo.  258,  79 
P.  1017.  Where  a  motion  in  arrest  of  Judg- 
ment is  sustained  on  the  ground  that  the  law 
on  which  it  is  based  is  void,  the  only  ques- 
tion on  appeal  is  the  validity  of  the  law. 
State  V.  Briggs,  45  Or.  366,  78  P.  361.  Rea- 
sons why  damages  should  not  be  awarded 
property  holder  for  change  of  street  grade. 
City  of  Detroit  v.  C.  H.  Little  Co.  [Mich.]  12 
Det.  Leg.  N.  589,  104  N.  W.  1108.  On  appeal 
from  an  order  denying  a  motion,  only  those 
objections  which  were  grounds  of  the  motion 
can  be  heard.  Wisman  v.  Meagher  [Mo. 
App.]   91  S.  W.  448. 

29.  Notice  of  claim  for  injury  against  city 
was  not  duly  served.  Seliger  v.  New  York, 
88  N.  Y.  S.  1074.  Insufficiency  of  notice,  to 
tenant  before  bringing  summary  proceedings 
must  be  objected  to  below.  Peabody  v.  Long 
Acre  Square  Bldg.  Co.,  98  N.  Y.  S.  242.  Rev. 
St.  1899,  §  1575.  Harrison  v.  Lakenan,  189 
Mo.  581,  88  S.  W.  53.  An  qbjection  that  no 
demand  for  the  subject-matter  of  the  suit 
was  made  prior  to  the  bringing  in  the  suit  as 
waived,  unless  It  is  expressly  set  up  in  the 
answer  or  replication.  In  an  action  for  in- 
jury to  live  stock  during  transportation,  the 
defendant,  by  going  to  trial  on  an  answer 
which  set  up  a  defense  based  on  the  failure 
to  give  notice,  but  relied  on  denial  of  the  in- 
Jury,  waived  the  defense  of  lack  of  timely 
notice.  Keyes-Marshall  Bros.  Livery  Co.  v. 
St.  Louis  &  H.  R.  Co.,  113  Mo.  App.  144,  87  S. 
W.  553. 

30.  That  plaintiff  should  have  elected  as  to 
his  remedy  in  enorcing  a  Judgment.  Sanger 
Bros.  V.  Corsicana  Nat.  Bank  [Tex.  Civ.  App.] 
87  S.  W.  737. 

31.  Waived  by  moving  for  continuances. 
Hutchinson  v.  Manchester  St.  R.  Co.  [N.  H.] 
60  A.  1011. 
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ings  in  behalf  of  the  state, "^  misjoinder  of  plaintiffs/'  reinstatement  at  trial  of  a 
dismissed  plaintiff,^*  validity  of  assignment  to  plaintiff  of  instrument  in  suit,'' 
interest  of  certain  plaintiffs,'"  that  a  verdict  is  excessive,'^  sufficiency  of  the  com- 
plaint ''  or  the  answer,'"  allovirance  of  an  amendment,'"'  absence  of  a  bill  of  par- 
ticulars *^  or  the  sufficiency  thereof,*''  the  jurisdiction  of  an  intermediate  appellate 
court,*'  transfer  of  ease  to  an  equity  docket,**  disqualification  of  juror  for  a  matter 
which  might  have  been  ascertained  on  his  voir  dire  examination,*^  that  the  action  is 
frivolous  and  vexatious  *"  or  premature,*''  or  that  plaintiff  has  mistaken  his  action,*' 
misconduct  of  the  jury,*°  the  admission,'"  exclusion,''-  and  sufficiency  of  evi- 
dence,'- competency  of  witnesses,"  variance  between  the  pleading  and  the  proof,'* 


32.  Proceedings  under  Pub.  Acts  1899,  p. 
409,  No.'  225,  §  1,  to  restrain  combination  In 
restraint  of  trade.  Hunt  v.  Riverside  Co.-op. 
Club  [Mich.]  12  Det.  Leg-.  N.  264,  104  N.  W.  40. 

33.  Wallter  v.  Baldwin   [Md.]    63  A.   362. 

34.  Dalton  v.  Moore  [C.  C.  A.]  141  F.  311. 

35.  Murphy  v.  Smith,  112  111.  App.  404. 

36.  United  Breweries  Co.  v.  O'Donnell 
[111.]  77  N.  B.  547. 

37.  Hubbard  v.  State  Life  Ins.  Co.  [Iowa] 
105  N.  W.  332;  Daggs  v.  Smith  [Mo.]  91  S.  W. 
1043.  Granting  or  refusal  of  new  trial  on 
ground  of  excessive  damages.  English  v. 
Minneapolis  &  St.  P.  Surburban  R.  Co.  [Minn.] 
104  N.  W.  886. 

38.  Where  a  complaint  is  not  objected  to 
by  demurrer  or  motion  to  dismiss  on  the 
ground  that  It  does  not  state  a  cause  of  ac- 
tion, the  question  will  not  be  considered  on 
appeal.  Weidner  v.  Olivit,  108  App.  Div.  122, 
96  N.  T.  S.  37.  But  see  post,  §  4,  to  plead- 
ings. Ans"wering  cross-complaint  Tvithout 
objection.  Power  v.  Fairbanks,  16  Cal.  611, 
80  P.  1075.  Duplicity  in  information  for  con- 
tempt. O'Neil  V.  People,  113  111.  App.  195. 
Unless  wholly  insufficient  to  sustain  judg- 
ment, complaint  cannot  be  first  attacked  on 
appeal.  Southern  R.  Co.  v.  Roach  [Ind.  App.] 
77  N.  B.  606;  Scott  v.  Collier  [Ind.  App.]  77 
N.  E.  666.  Objection  that  court  erred  in  sus- 
taining demurrer  to  complaint  when  defend- 
ant had  tendered  a  certain  sum  to  defend- 
ant. Mitchell  V.  Pearson  [Colo.]  82  P.  447. 
Error  in  denying  motion  to  strike  out 
amended  petition  waived  by  answering  to 
the  merits.  Castleman  v.  Castleman,  184  Mo. 
432;  83  S.  W.  757. 

39.  The  insufficiency  of  the  answer  is  im- 
material on  appeal  where  during  the  prog- 
ress of  the  trial  an  amended  complaint  set- 
ting up  an  entirely  new  cause  of  action  was 
substituted  and  the  trial  proceeded  as  though 
it  had  been  met  with  a  general  denial. 
American  Shawl  Co.  v.  Waldman,  92  N.  T.  S. 
367. 

40.  Westminster  Nat.  Bank  v.  New  Eng- 
land Electrical  Works  [N.  H.]  62  A.  971.  No 
objection  or  request  for  postponement  on 
granting  amendment.  Devery  v.  Winton 
Motor  Carriage  Co.,   97  N.   T.    S.   392. 

41.  Want  of  bill  of  particulars  accom- 
panying a  plea  of  set-off  is  waived  by  a 
plaintiff  who  goes  to  trial  upon  such  plea 
without  it.  Muller  v.  Ocala  Foundry  &  Ma- 
chine Works   [Pla.]   3,8  So.  64. 

42.  A  party  cannot  ignore  an  insufllcient 
bill  of  particulars  and  at  the  trial  have  evi- 
dence excluded  as  though  no  bill  had  been 
sferved.  Davis  v.  Johnson  [Minn.]  104  N.  W. 
766. 

43.  That  appeal  was  prematurely  entered. 
Corsiglia  v.  Burnhara   [Mass.]    75  N.  E.   263. 


Defects  In  appeal  to  Intermediate  court  can- 
not be  urged  for  first  time  in  court  of  last 
resort.  Griswold  v.  Smith  [111.]  77  N.  B. 
551.  Where  a  court  on  appeal  has  jurisdic- 
tion of  the  subject-matter  and  of  the  par- 
ties, any  objection  to  the  manner  in  virhich 
it  reaches  the  court  will  be  waived  by  the 
parties  appearing  and  pleading  without  ob- 
jection. Chicago  Portrait  Co.  v.  Chicago 
Crayon  Co.,  217  111.  200,  75  N.  B.  473. 

44.  Kessner  v.  Phillips,  J.89  Mo.  515,  88  S. 
W.   66. 

45.  Objection  that  juror  had  been  con- 
victed of  felony.  Turley  v.  State  [Neb.]  104 
N.  W.  934. 

46.  FIshburne  v.  Minott  [S.  C.J  52  S.  E. 
648. 

47.  Bnrlght  v.  Gibson,  119  111.  App.  411; 
Byrne  v.  Morrison,  25  App.  D.  C.  72. 

48.  Conroy  v.  Equitable  Ace.  Co.  [R.  I.]  63 
A.  356.  Pleading  to  the  merits  and  trial 
without  objection  waives  claim  that  pl'aintiff 
has  mistaken  his  remedy.  People  v.  Chicago 
Tel.   Co.    [111.]    77  N.  E.    245. 

49.  When  a  party  regards  the  conduct  of 
the  jury  as  improper  and  prejudicial  to  his 
rights,  he  should  call  the  matter  to  the  at- 
tention of  the  court,  and  if  he  does  not  and 
goes  on  with  the  trial,  objection  on  the 
ground  of  such  conduct  is  waived.  Lyman 
V.  Brown   [N.  H.]   62  A.   650. 

50.  Where  the  averments  of  a  complaint 
stand  admitted,  no  error  can  be  predicted 
upon  the  admission  or  exclusion  of  evidence 
to  prove  such  averments.  Medocino  County 
V.  Peters  [Cal.  App.]  82  P.  1122. 

51.  Where  all  the  parties  acquiesce  in  a 
ruling  excluding  certain  evidence,  no  one 
can  thereafter  complain  of  the  ruling.  Davis 
V.  Johnson  [Minn.]  104  N.  W.  766. 

52.  Keller  v.  Schwartz,  93  N.  T.  S.  620; 
Warth  V.  L.  Loewenstein  &  Sons,  219  111.  222, 
76  N.  B.  379.  In  an  action  for  wrongful  at- 
tachment, objection  that  the  attachment  pro- 
ceedings were  not  fully  shown  because  the 
bond  was  not  introduced  cannot  be  first  made 
on  appeal.  C.  M.  Carrier  &  Son  v.  Ppulas 
[Miss.]  40  So.  164.  Where  the  question  as 
to  the  sufficiency  of  evidence  was  not  raised 
In  the  trial  court  in  some  proper  manner,  as 
by  motion  to  direct  verdict,  request  for  in- 
structions or  motion  for  a  new  trial,  such 
question  will  not  be  considered  on  appeal. 
Mitchell  v.  Plnckney,  127  Iowa,  696,  104  N. 
W.  286;  Jennings  v.  Edgefield  Mfg.  Co.  [S.  C] 
52  S.  B.  113. 

53.  Millard  v.  Millard    [111.]    77   N.   B.   595. 

54.  Spencer  v.  Wilson  [Neb.]  104  N.  W. 
930;  Elder  Tp.  School  Dist.  v.  Pennsylvania 
R.  Co.,  26  Pa.  Super.  Ct.  112;  Hinton  v.  Ring, 
111  111.  App.  369;  Olcese  v.  Mobile  Fruit  & 
Trading  Co.,    112   111.   App.    281;   Illinois   Ter- 
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that  a  judgment  is  not  technically  accurate  "  or  does  not  conform  to  the  pleadings  " 
or  the  proof,"  or  the  verdiet.=^  Absence  of  necessary  parties  is  not  waived  by  fail- 
ure to  raise  it  by  answer  or  demurrer.''^ 

Under  the  same  rules,  issues  not  made  below  will  not  be  considered  on  appeal,'" 
nor  can  a  party  set  up  claims  "  or  defenses  not  urged  below,''^  but  where  a  constitu- 
tional question  is  necessarily  involved,  the  fact  that  it  was  not  raised  in  the  trial 
court  will  not  prevent  its  consideration  on  appeal."'     So  also,  an  appellee  may 


minal  R.  Co.  v.  Thompson,  112  111.  App.  463; 
Dowie  V.  Prlddle,  116  111.  App.  184;  Chicago, 
Peoria  &  St.  Louis  R.  Co.  of  Illinois  v.  Alder- 
son,  116  111.  App.  441;  Adams  v.  Connelly,  118 
111.  App.  441;  Alton  Ry.,  Gas  &  Eleo.  Co.  v. 
Webb,  119  111.  App.  75;  Richardson  v.  Nelson 
[111.]  77  N.  E.  583;  KalispeU  Liquor  &  To- 
bacco Co.  V.  McGovern  [Mont.]  84  P.  709; 
Ing-wersen  v.  St.  Louis  &  H.  R.  Co.  [Mo.  App.] 
92  S.  W.  357;  Thomas  v.  Murphy,  87  Minn. 
358,  91  N.  W.  1097;  Coley  V.  Tallman,  107  App. 
Div.  445,  95  N.  Y.  S.  339;  Remey  v.  Detroit 
United  R.  Co.  [Mich.]  12  Det.  Leg-.  N.  368,  104 
N.  W.  420;  Stecher  v.  People,  217  111.  348,  75 
N.  E.  501;  Chicago  Union  Traction  Co.  v. 
ISrewrailler,  215  111.  383,  74  N.  E.  410;  Ensley 
Mercantile  Co.  v.  Otwell  [Ala.]  38  So.  839; 
Alton  Ry.,  Gas  &  Electric  Co.  v.  Webb,  219 
111.  563,  76  N.  E.  687;  Freund  v.  S.  H.  Greene 
&  Sons  Corporation,  139  P.  703.  Objection  to 
evidence  on  ground  that  it  was  not  pleaded. 
Langley  v.  Rouss,  106  App.  Div.  225,  94  N.  T. 
S.  108.  Variance,  in  an  action  for  Injury  to 
crops,  as  to  description  of  part  of  the  land 
upon  which  the  crops  were  grown.  William- 
son V.  Missouri  K.  &  T.  R.  Co.  [Mo.  App.]  90 
S.  W.  401.  Where  evidence  covering  plaint- 
ift's  whole  case  was  received  below  without 
objection  as  to  the  pleadings,  the  court  on 
appeal  will  not  assume  that  an  amendment 
■would  have  been  refused,  but  will  consider 
the  whole  case.  McKernan  v.  Detroit  Citi- 
zens'  St.   R.   Co.    [Mich.]    101  N.  W.    812. 

In  Missouri  the  party  complaining  of  the 
variance  must  file  an  affidavit  in  the  trial 
court  alleg-ing  that  he  has  been  misled  by 
the  variance.  Rev.  St.  1899,  §  655;  Harrison 
V.  Lakenan,  189  Mo.  581,  88  S.  W.  53. 

55.  Inaccuracy  in  awarding  execution 
jointly  and  severally.  Sanger  Bros.  v.  Cor- 
sicana  Nat.  Bank  [Tex.  Civ.  App.]  87  S.  W. 
737.  Amendable  defects  in  the  judgment  can- 
not be  first  urged  on  appeal.  C.  M.  Carrier 
&  Son  V.  Poulas  [Miss.]  40  So.  164. 

56.  Contention  that  judgment  was  for 
greater  amount  than  that  prayed  for  in  the 
complaint.  Bruce  v.  Wanzer  [S.  D.]  105  N. 
W.  282.  That  the  judgment  exceeds  the 
amount  of  the  ad  damnum  of  the  declara- 
tion. Leathe  v.  Thomas,  218  111.  246,  75  N.  E. 
810. 

57.  Suit  for  reformation  of  deed.  Thal- 
heimer  v.  Lockhart  [Ark.]  86  S.  W.  591.  Ob- 
jection that  injunction  against  nuisance  was 
too  sweeping.  Grantham  v.  Gibson  [Wash.] 
83  P.  14. 

58.  Elmer  v.  Levin,   95  N.  T.   S.   537. 

59.  Mitau  v.  Roddan  [Cal.]  84  P.  145. 

80.  Kunkle  v.  Utah  Lumber  Co.  [tJtah]  81 
P.  897.  That  certain  articles  did  not  con- 
stitute baggage,  no  evidence  being  offered 
or  instructions  requested  in  regard  thereto. 
Hubbard  v.  Mobile  &  O.  R.  Co.,  112  Mo.  App. 
459,  87  S.  W.  52.  Right  to  recover  for  loss 
of  earnings  in  action  for  injuries.  Rev.  St. 
1899,    §    864;   Caplin  v.   St.   Louis  Transit  Co., 


114  Mo.  App.  266,  89  S.  W.  338.  That  a  bond 
given  for  a  sale  of  realty  In  attachment  pro- 
ceedings was  Invalid.  Williams  v.  Bennett 
[Ark.]  88  S.  W.  600.  Question  as  to  corpo- 
rate entity.  Armour  Packing  Co.  of  Louisi- 
ana V.  Vletoh-Toung  Produce  Co.  [Ala.]  39 
So.  680.  That  plaintiff,  in  an  action  to  en- 
force a  mechanic's  lien,  having  alleged  and 
proved  substantial  compliance  with  his  con- 
tract, did  not  allege  and  prove  the  actual 
cost  of  completing  the  building,  it  appear- 
ing, however,  that  the  amount  allowed  to 
the  defendant  for  this  purpose  was  adequate. 
Rowe  V.  Gerry,  109  App.  Div.  153,  95  N.  Y.  S. 
857. 

61,  When  no  evidence  Is  introduced  under 
an  allegation  of  damage  in  a  complaint,  re- 
covery upon  such  allegation  Is  waived.  Wat- 
son v.  Colusa-Parrot  Mining  &  Smelting  Co., 
31  Mont.  513,  79  P.  14.  Necessity  of  tender- 
ing consideration  on  avoiding  release  not 
raised  below  in  any  manner.  Robertson  v. 
George  A.  Fuller  Const.  Co.  [Mo.  App.]  92 
S.  W.  130. 

62.  That  plaintiff's  testator  was  guilty  of 
contributory  negligence.  Penna  v.  Inter- 
urban  St.  R.  Co.,  48  Misc.  647,  96  N.  T.  S.  208. 
Limitations.  Matlock  v.  Stone  [Ark.]  91  S. 
W.  553;  Grace  v.  Moseley,  112  111.  App.  100. 
That  negligence  complained  of  was  of  a 
fellow-servant.  St.  Louis  &  Belleville  Elec. 
R.  Co.  v.  Erlinger,  112  111.  -App.  506.  Matter 
of  abatement  waived  by  failure  to  plead  it. 
Nonjoinder  of  necessary  plaintiff.  H.  E. 
Mueller  &  Co.  v.  Kinkead,  113  111.  App.  132. 
Failure  of  plaintiff  in  suit  to  enforce  vendor's 
lien  to  tender  deed  with  complaint.  Lillar 
V.  Clayton   [Ark.]   88  S.  W.  972. 

Defense  against  Insurance  policy.  Bill- 
meyer  v.  Hamberg-Bremen  Fire  Ins.  Co.,  57 
W.  Va.  42,  49  S.  E.  901.  Defense  that  a  Are 
insurance  policy  was  assigned  without  the 
knowledge  and  consent  of  the  company,  and 
that  the  iron  safe  clause  was  not  complied 
with.  Planters'  Mut.  Ins.  Co.  v.  Hamilton 
[Ark.]   90  S.  W.  283. 

«3.  Carmody  v.  St.  Louis  Transit  Co.,  188 
Mo.  572,  87  S.  W.  913.  But  when  no  constitu- 
tional question  is  necessarily  involved,  a 
specific  constitutional  guaranty  must  have 
been  Invoked  In  and  denied  by  the  trial 
court.  An  exception  that  an  instruction  is 
insufficient  where  it  does  not  point  out  any 
constitutional  provision  violated  by  the  In- 
struction is  Insufficient.  Id.  Where  no  evi- 
dence of  facts  on  which  a  constitutional 
question,  first  raised  in  a  motion  for  a  new 
trial.  Is  based  Is  presented  at  the  hearing, 
the  question  is  not  sufficiently  raised  for  a 
ruling  thereon  and  will  not  be  considered  on 
appeal.  Love  v.  Central  Life  Ins.  Co.,  92  Mo. 
App.  192.  Where  a  party  desires  to  challenge 
the  validity  of  the  constitutional  amendment 
he  should  specifically  point  out  the  reason 
why  such  amendment  should  have  been  rec- 
ognized.    Amendment   to   Const.   Mo.,   art.   2 
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plead  in  the  appellate  court  that  since  the  appeal  was  taken  a  iudgment  has  been 
rendered  in  another  suit  settling  the  rights  of  the  parties  involved*  in  the  appeal,"* 
and  failure  of  the  clerk  in  recording  a  judgment  to  certify  that  certain  of  the 
defendants  are  sureties  is  reversible  error,  though  not  presented  to  the  trial  court.""' 
Failure  to  make  up  issue  out  of  chancery,""  that  motion  was  heard  at  time  other 
than  that  named  in  notice,"'  or  that  a  motion  granted  below  was  not  sufficiently 
specific  will  not  be  considered  unless  urged  below."' 

A  party  cannot  complaint  of  error  which  he  could  have  avoided,"'  and  in 
some  cases  his  participation  in  the  proceedings  after  the  commission  of  the  alleged 
error  will  estop  him  from  complaining  on  account  thereof,'"  a  fortiori  is  a  party 
estopped  to  predicate  error  upon  matters  to  which  he  has  expressly  consented."- 


§  28,  adopted  November,  1900,  authorizing 
three-fourths  of  the  jury  to  render  a  ver- 
dict. Carmody  v.  St.  Louis  Transit  Co.,  188 
Mo.  572,  7  S.  W.  913. 

«4.  The  pendency  of  the  first  action  might 
have  been  pleaded  as  a  bar  to  the  second, 
but  not  having-  been  so  pleaded  the  judgment 
in  the  second  action  operates  as  a  bar  of  all 
defense  either  legal  or  equitable  -which  -were 
interposed  or  -which  should  not  be  interposed 
in  such  action.  Church  v.  Gallic  [Ark.]  88 
S.  W.   979. 

65.  Escritt  V.  Mlchaeleson  [Neb.]  103  N. 
W.  300,  citing  Blaco  v.  State,  58  Neb.  557. 

66.  Godfrey  v.  Phillips,  209  111.  584,  71  N. 
E.  19. 

67.  Thompson  v.  American  Percheron 
Horse  Breeders'  &  Imp'orters'  Ass'n,  114  111. 
App.  131. 

68.  Guess  &  Glover  v.  Southern  R.  Co.  [S. 
C]    53   S.  E.   421. 

69.  Counsel  objected  to  the  declaration 
which  contained  counts  to  -which  demurrers 
had  been  sustained  going  to  the  jury  room, 
but  refused,  upon  being  offered  the  oppor- 
tunity, to  have  the  objectionable  counts  re- 
moved from  the  declaration.  Elgin,  A.  &  S. 
Traction  Co.  v.  Wilson,  217  111.  47,  75  N.  E. 
436.  -Where  a  paper  -writing  with  a  pencil 
memorandum  on  the  back  thereof  is  intro- 
duced by  a  party,  and  such  party  obtains  a 
ruling  that  the  memorandum  should  be  ex- 
cluded, if  he  allows  the  paper  to  go  to  the 
jury  without  erasing  the  memorandum  he 
cannot  thereafter  complain.  Warth  v.  L. 
Loewenstein  &  Sons,  219  111.  222,  76  N.  E. 
379. 

70.  An  objection  that  an  action  is  prema-- 
turely  broiigbt  must  be  raised  by  plea  in 
abatement  and  is  -waived  by  ans-wer  to  the 
merits.  MoClung  v.  McPherson  [Or.]  82  P. 
13.  -Where  a  party  participates  in  the  pro- 
ceedings without  objection  he  cannot  after- 
-wards  be  heard  to  say  that  he  -was  entitled 
to  additlonnl  time  to  prepare  his  case.  Q-wens 
V.  -Waddell  [Miss.]  39  So.  459.  Defendant 
took  no  exception  to  the  order  changing  tlie 
venne,  and  made  no  motion  to  strike  the 
case  from  the  docket  in  the  county  to  which 
it  was  transferred,  but  on  the  contrary  ap- 
peared in  the  court  to  which  the  transfer 
was  made  and  submitted  to  its  jurisdiction 
without  objection.  See  Rev.  St.  1899,  §  882; 
Haxton  v.  Kansas  City,  190  Mo.  53,  88  S.  W. 
714.  A  party  who  appears  and  takes  part  in 
a  cause  after  the  same  has  been  reinstated 
waives  his  right  to  except  to  the  order  of 
reinstatement.  Grand  Pacific  Hotel  Co.  v. 
Pinkerton,  217  111.  61,  75  N.  E.  427.  Joinder 
in   proceedings    to   take   depositions   and   the 


filing  of  cross  interrogatories  constitutes  a 
waiver  of  objection  to  commission.  Palatine 
Ins.  Co.,  Limited,  v.  Santa  Pe  Mercantile  Co. 
[N.  M.]  82  P.  363.  "Where  an  amendment 
changing  a  suit  in  equity  to  an  action  at 
law  is  allowed  upon  condition  of  the  pay- 
ment of  the  costs  within  a  certain  time,  the 
acceptance  by  the  defendant's  attorney  of 
the  costs  and  the  retention  thereof,  with  full 
knowledge  that  they  were  not  paid  within 
the  required  time,  and  the  subsequent  filing 
of  a  general  appearance  and  an  answer  to 
the  declaration  at  law,  constitutes  a  waiver 
of  objection  on  account  of  the  plaintiff's  fail- 
ure to  pay  the  costs  within  the  time  required. 
Crossman  v.  Griggs,  188  Mass.  156,  74  N.  E. 
358.  "Where  the  defendant  elects  to  proceed 
with  the  trial  after  an  amendment  of  the 
complaint  to  conform  to  the  proof  has  been 
allowed,  his  statutory  right  to  a  postpone- 
ment of  the  trial  and  to  have  the  amendment 
written  out  is  waived.  Bovee  v.  Interna- 
tional Paper  Co.,  108  App.  Div.  94,  95  N.  T.  S 
426. 

7X.  Submissfon  of  matters  on  afiidavit  that 
should  be  submitted  on  answer.  Herman  v. 
Cosgrove  [Minn.]  104  N.  W.  534.  Procedure 
expressly  agreed  to  below.  Pike  v.  Pike,  112 
111.  App.  243.  Where  counsel  expressly  de- 
clares that  he  has  no  objection  to  certain 
proof.  Chicago  City  R.  Co.  v.  Lowitz,  119 
111.  App.  360.  Acquiescence  In  statement  by 
court  that  a  point  was  not  disputed  preclude 
attack  for  failure  of  proof  thereon.  Burke 
V.  Baker,  97  N.  Y.  S.  768.  By  consenting  to 
direction  of  verdict  without  reserving  leave 
to  make  a  motion  to  go  to  the  jury  on  a 
question  of  fact  should  the  verdict  be  di- 
rected against  him.  Bernhein  v.  Bloch  45 
Misc.  581,  91  N.  T.  S.  40.  After  trial  and  dis- 
agreement of  jury  parties  agreed  to  submit 
tlie  case  to  the  conrt  without  any  agreement 
to  save  the  exceptions  and  objections  made 
on  the  trial  before  the  jury.  Grunsky  v 
Field  [Cal.  App.]  82  P.  979.  Stipulation  that 
court  might  make  sale  of  the  corporation's 
property  without  objection  that  complaint 
did  not  state  a  cause  of  action.  Bank  of 
"Visalia  v.  Dillonwood  Lumber  Co.  [Cal.]  82 
P.  374.  Agreement  that  the  court  might  en- 
ter the  same  judgment  in  an  action  as  might 
be  entered  in  another  action  was  waiver  of 
defects  in  complaint  in  the  action  in  which 
the  agreement  was  made,  the  judgment  in 
such  action  being  a  .Iudgment  by  consent. 
Pacific  Pav.  Co.  v.  Vizelich  [Cal.  App.]  82 
P.  82.  Where  a  party  consents  to  the  flnai 
liearlng  of  the  cause,  he  cannot  thereafter 
object  on  the  ground  that  such  hearing  was 
had    before    the    determination    of    the    rule 
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Exception  to  conclusion  of  law  admit,  for  the  purposes  of  tlie  exceptions,  the  cor- 
rectness of  the  findings  of  fa«t,"  and  where  special  findings  recite  the  facts  and 
an  exception  is  taken  to  the  conclusion  of  law  upon  such  facts,  the  appellate  court 
will  deem  it  unnecessary  to  pass  upon  the  sufficiency  of  the  pleading,  such  question 
being  waived  by  the  exceptions  taken." 

Change  of  theoryJ^ — The  appellate  court  will  determine  the  case  upon  the 
Fame  theory  as  upon  which  it  was  tried  below,^'  although  such  theory  is  not 
covered  by  the  pleadings"  or  is  even  contrary  thereto."  When,  therefore,  the 
jiarties  have  placed  a  certain  construction  upon  their  pleadings,  they  cannot,  on 
appeal,  urge  a  different  construction."    They  cannot  contend  that  the  issues,  not 


ag-ainst  the  other  party  for  violation  of  a 
temporary  Injunction  awarded  in  the  cause. 
Pence  v.  Carne  ["W.  Va.]  52  S.  E.  702.  Con- 
sent to  submission  of  case  upon  evidence  er- 
roneously admitted  in  a  former  trial  admits 
that  there  are  questions  of  fact  to  be  de- 
termined. Rowe  V.  Gerry,  109  App.  Div.  153, 
95  N.  T.  S.  857.  Stipulation  tlint  verdict 
mlelit  be  received  by  clerk  in  the  absence 
of  the  presiding  Judge.  Dubuc  Lazell,  Dal- 
ley  &  Co.,  182  N.  Y.  482,  75  N.  B.  401.  When 
counsel  for  both  sides  acquiesce,  against  the 
advice  of  the  court,  in  submitting  the  case 
to  tlie  jury  without  argument.  Tenzer  v. 
Gilmore,  114  Mo.  App.  210,  89  S.  "W.  341. 
Where  the  parties  to  an  action  stipulate  that 
a  certain  party,  if  present,  would  testify  to 
certain  facts  amounting  to  a  disclaimer  by 
such  party,  the  parties  cannot  claim  on  ap- 
peal that  the  absent  party  is  a  necessary 
party  to  the  suit  on  account  of  his  interest 
in  the  subject-matter.  Suit  to  quiet  title. 
Karren  v.   Rainey   [Utah]   83  P.   333. 

72.  Halstead  v.  Sigler  [Ind.  App.]  74  N.  B. 
257;  Western  Indiana  Coal  Co.  v.  Brown  [Ind. 
App.]  74  N.  E.  1027;  Home  Nat.  Bank  v.  Hill 
[Ind.]   74  N.  B.  1086. 

73.  Ray  v.  Baker  [Ind.]  74  N.  B.  619; 
Union  Inv.  Co.  v  McKinney  [Ind.  App.]  74 
N.  E.  1001;  Ross  v.  Van  Natta,  164  Ind.  App. 
557,  74  N.  E.  10. 

74.  See  4  C.  L.  1374. 

75.  Overhouser  v.  American  Cereal  Co. 
[Iowa]  105  N.  W.  113;  Tork  v.  New  York,  O. 
&  W.  R.  Co.,  108  App.  Div.  126,  95  N.  Y.  S. 
1105;  McDermott  v.  Mahoney  [Iowa]  106  N. 
W.  925;  Kath  v.  Wisconsin  Cent.  R.  Co.,  121 
Wis.  503,  99  N.  W.  217;  McGregor  v.  J.  A. 
Ware  Const.  Co.,  188  Mo.  611,  87  S.  W.  981; 
Mystic  Workers  of  the  World  v.  I.  S.  Trout- 
man,  113  111.  App.  84;  Spellman  v.  Rhode 
[Mont.]  81  P.  395.  Tried  on  theory  that  all 
defendants  or  none  were  liable.  Joint  Judg- 
ment cannot  be  objected  to  on  appeal.  Nish- 
kian  v.  Chisholm  [Cal.  App.]  84  P.  312.  The- 
ory that  defendant  owed  the  plaintiff  the 
duty  to  exercise  ordinary  care  in  the  opera- 
tion of  its  cars.  Sack  v.  St.  Louis  Car  Co.,  112 
Mo.  App.  476,  87  S.  W.  79.  As  to  scope  of  acci- 
dent policy.  James  v.  United  States  Casualty 
Co.,  113  Mo.  App.  622,  88  S.  W.  125.  A  mere 
■  mand  for  discovery  and  accounting  for 
;  ents,  in  a  bill  expressly  denying  the  title  of 
the  lessor  and  the  validity  of  the  lease,  does 
not  amount  to  a  ratification  or  adoption  of 
the  lease.  McNeely  v.  South  Penn  Oil  Co.  [W. 
Va.]  52  S.  480.  Where  counsel,  upon  a  mo- 
tion to  dismiss  a  complaint,  admit  the  alle- 
gations of  the  complaint,  upon  appeal  the 
case  will  be  considered  as  upon  a  demurrer 
for  want  of  statement  of  sufficient  facts. 
Knierlem  v.  New  York  Cent.,  etc.,  R.  Co.,  109 


App.  Div.  709,  96  N.  Y.  S.  602.  Objection  that 
parties  had  elected  to  take  under  will  and 
could  not  contest  it  cannot  be  first  made  on 
appeal.  In  re  Pederson's  Estate  [Minn.]  106 
N.  W.  958. 

70.  Where,  in  condemnation  proceedings, 
the  defendant  sought  to  defeat  the  plaintiff's 
right  to  condemnation  on  the  ground  that 
the  plaintiff  had  power  to  construct  only  a 
strefet  railroad,  and  that  hence  the  line  of 
its  road  was  restricted  to  the  highway,  and 
the  plaintiff  refused  to  so  frame  its  petition 
so  as  to  show  that  it  did  not  intend  to  use 
steam,  and  the  court  submitted  the  case  to 
the  Jury  on  the  theory  that  the  plaintiff  had 
the  right  to  use  steam  or  any  other  motive 
power  it  wished,  thus  enhancing  the  defend- 
ant's damages,  the  plaintiff  could  not  com- 
plain. St.  Louis  &  S.  R.  Co.  V.  Smith,  216  111. 
339,  74  N.  B.  1063.  Where  evidence  was  in- 
troduced by  both  parties  without  objection 
on  issues  outside  the  pleadings,  a  verdict 
passing  on  the  issues  as  tried  cannot  be  as- 
sailed. Quarles  v.  Frederick  [Wash.]  84  P. 
634.  A  reviewing  court  will  not  regard  an 
objection  to  the  hearing  and  submission  of 
evidence  to  the  Jury  on  an  issue  not  made  in 
the  pleadings  where  the  objection  was  first 
made  in  the  petition  in  error,  nor  will  it  as- 
sume that  there  was  error  in  the  matter  of 
the  opening  and  close  to  the  Jury  where  such 
error  does  not  affirmatively  appear  from  the 
record;  nor  a  claim  of  error  in  the  matter  of 
burden  of  proof  where  it  does  not  appear 
that  the  party  objecting  "was  prejudiced 
thereby.  Minzey  v.  Maroy  Mfg.  Co.  6  Ohio 
C.  C.  (N.  S.)  593.  A  defendant  in  a  chancery 
suit  who  submits  to  the  Jurisdiction  of  the 
court  when  the  bill  shows  any  ground  of 
equitable  Jurisdiction  cannot  for  the  first 
time  in  a  court  of  review  contend  that  there 
was  an  adequate  remedy  at  law.  Whalon  v. 
Billings,   104   111.   App.   281. 

77.  Theory  that  insured  did  not  become  a 
member  of  the  defendant  insurance  company 
until  after  a  certain  date  adopted  by  the  su- 
preme court,  though  contrary  to  an  allega- 
tion of  the  complaint,  such  allegation  being 
immaterial  when  made,  but  becoming  mate- 
rial thereafter  by  reason  of  allegations  in 
defendant's  answer.  Arrison  v.  Supreme 
Council  of  Mystic  Toilers  [Iowa]  105  N.  W. 
580. 

78.  Southern  R.  Co.  v.  Jones,  33  Ind.  App. 
333,  71  N.  B.  275.  Where  a  complaint  does 
not  indicate  whether  ordinary  negligence  or 
willful  wrong  was  intended  to  be  charged, 
but  both  parties  treated  it  as  charging  only 
ordinary  negligence.  Morey  v.  Lake  Supe- 
rior Terminal  &  Transfer  R.  Co.,  125  Wis. 
148,  103  N.  W.  271;  Cramer  V.  Springfield 
Traction  Co.,  112   Mo.  App.   350,   87   S.   W.   24. 
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jurisdictional  upon  which  the  case  was  tried,  were  not  raised  by  the  pleadings," 
or  that  the  judgment  upon  such  issues  is  not  authorized  by  the  pleadings/"  or 
that  the  pleadings  upon  the  issue  raised  are  not  responsive  to  some  other  pleading  ;^^ 
and  when  a  party  bases  his  right  to  recover  upon  particular  grounds,  he  will  not 
be  heard  to  insist  on  other  grounds  on  appeal;'-  so  also  where  a  party  bases  his 
defense  on  a  particular  ground.'^  But  the  fact  that  a  defendant  treats  the  com- 
plaint as  stating  a  cause  of  action  will  not  preclude  the  objection  on  appeal  that 
the  complaint  does  not  state  a  cause  of  action,'*  nor  will  failure  to  object  to  the 
submission  of  an  equitable  action  to  a  jury  constitute  an  election  to  treat  the  case 
as  an  action  at  law.''  Complaints  as  to  instructions  in  conformity  with  the  issues 
adopted  by  parties  below  will  not  be  considered  on  appeal.'"  Thus,  where  both 
parties  single  out  the  same  fact,  and  ask  an  instruction  upon  it,  neither  party  can 
complain  that  the  instruction  given  singled  out  such  fact,'^  and  where  a  party 


A  demurrer  wiU  be  treated  as  to  the 
amended  petition  when  so  treated  by  all  par- 
ties and  the  court  below,  though  no  order  is 
shown  disposing  of  the  amendment.  Willis- 
ton  Seminary  v.  Basthampton  Spinning  Co., 
186  Mass.  484,  72  N.  E.  67.  Party  estopped 
to  urge  that  the  complaint  did  not  authorize 
submission  upon  certain  theory.  "Weidner  v. 
Olivit,  108  App.  Dlv.  122,  96  N.  T.  S.  37.  Com- 
plaint construed  to  be  for  forcible  entry  un- 
der statute  (Code  Civ.  Proc.  §  2080),  but  was 
more  properly  applicable  to  ejectment.  Spell- 
man  V.  Rhode  [Mont.]  81  P.  395.  Plaintiff 
tried  case  on  theory  that  it  was  action  on 
contract  and  could  not  insist  on  appeal  that 
it  -was  in  tort.  Nielsen  v.  Northwestern  Si- 
berian Co.  [Wash.]  82  P.  292.  Where  a  case 
is  tried  on  the  theory  that  an  answer  was  in, 
the  objection  cannot  be  raised  on  appeal  that 
there  was  no  answer.  State  Bank  v.  Citi- 
zens' Nat.  Bank  [Mo.  App.]  90  S.  W.  123.  Ob- 
jection that  defendant  "who  was  sued  indi- 
vidually filed  cross-complaint  as  adminis- 
trator. Kraft  V.  Moore  [Ark.]  89  S.  W.  51. 
Reasonable  cost  of  building,  in  action  on 
building  contract.  Simons  v.  Wittmann,  113 
Mo.  App.  357,  88  S.  W.  791.  Plaintiff  in  suit 
to  quiet  title  Joined  issue  on  a  counterclaim 
involving  more  land  than  that  described  in 
complaint.  Karren  v.  Rainey  [Utah]  83  P. 
333.  Issue  of  dedication  in  an  action  to  en- 
join a  city  from  opening  alley.  Incorporated 
Town  of  Hope  v.  Shiver  [Ark.]  90  S.  W.  1003. 
Where  the  party  treated  the  complaint  as 
seeking  a  redemption  from  tax  sale,  ten- 
dered issue  as  to  the  right  to  redeem  and  did 
not  object  to  the  proof  being  all  directed 
to  that  issue,  he  could  not  object  on  appeal 
that  the  prayer  for  relief  did  not  cover  such 
issue.  Waterman  v.  Irby  [Ark.]  89  S.  W.  844. 
As  against  a  general  objection  the  submis- 
sion of  the  question  of  notice  in  an  action  of 
unlawful  entry  and  detainer  is  not  error 
where  It  appears  that  the  parties  took  issue 
upon  such  question,  although  notice  was  al- 
leged in  the  complaint  and  was  not  denied 
by  the  answer.  McBlvaney  v.  Smith  [Ark.] 
88  S.  W.  981. 

79.  Pox  v.  Waterloo  Nat.  Bank,  126  Iowa, 
481,  102  N.  W.  424;  Morrill  v.  McNeill  [Neb.] 
104  N.  W.  195;  Cramer  v.  Springfield  Traction 
Co.,  112  Mo.  App.  350,  87  S.  W.  24;  Missouri, 
K.  &  T.  R.  Co.  V.  Jackson  [Tex.  Civ.  App.]  90 
S.  W.  702.  Not  waiver  by  asking  instruc- 
tion on  improper  issues  forced  on  objector. 
Arnold  v.  Maryville,  110  Mo.  App.  254  85  S. 
W.  107. 


SO.  Judgment  exceeded  the  amount 
claimed  in  the  pleadings  but  the  Issues  and 
proof  supported  such  judgment.  Layne  v. 
Layne  [Ky.]   90  S.  W.  555. 

81.  Where  the  theory  was,  that  a  certain 
sum  was  due  for  use  of  an  engine  at  so  much 
per  thousand  feet  of  lumber  hauled,  a  con- 
tention that  the  findings  were  not  re- 
sponsive on  the  theory  that  the  money  was 
due  as  the  /easonable  value  of  the  use  of  the 
engine  would  not  be  considered.  Bank  of 
Visalia  v.  Dillonwood  Lumber  Co.  [Cal.]  82 
P.  374. 

.  82.  Though  such  other  grounds  are  stated 
In  the  complaint.  Metlen  v.  Oregon  Short 
Line  R.  Co.  [Mont.]  81  P.  737.  Plaintiff,  in 
opposition  to  a  motion  for  a  new  trial,  ex- 
pressly based  his  right  of  action  on  a  par- 
ticular ground.  Maguth  v.  Board  of  Chosen 
Freeholders  of  Passaic  County  [N.  J.  Err.  & 
App.]  62  A.  679.  Plaintiff,  In  personal  injury 
action,  abandoned,  in  open  court,  allegations 
of  negligence  in  original  petition  and  relied 
on  acts  alleged  In  amendment.  Southern 
Cotton  Oil  Co.  V.  Dukes,  121  Ga.  787.  49  S.  E 
788. 

83.  Suit  to  enforce  mechanic's  lien.  Ob- 
jection that  complaint  contained  no  allega- 
tion that  materials  were  used  in  building, 
waived.  Mandary  v.  Smartt  [Cal.  App.]  82 
P.  561.  Failure  of  plaintiff  in  suit  to  fore- 
close vendor's  lien  to  tender  A,  deed  with  his 
complaint,  waived.  Tillar  v.  Clayton  [Ark.] 
88  S.  W.  972.  In  considering  the  sufficiency 
of  complaint  on  appeal  from  Judgment  dis- 
missing same  on  demurrer,  only  the  ques- 
tions raised  by  the  demurrer  will  be  consid- 
ered. Hammock  v.  Tacoma  [Wash.]  82  P 
893. 

84.  Trott  v.  Birmingham  Ry.,  Light  & 
Power  Co.  [Ala.]  39  So.  716.  A  complaint  dis- 
missed after  issue  joined  for  failure  to  state 
a  cause  of  action  will  be  considered  as 
though  demurred  to  on  the  same  grounds 
Hinds  v.  PishklU  &  Matteawan  Equitable 
Gas  Co.,  96  App.  Div.  14,  88  N.  T.  S.  954.  See 
post,  §  4,  Necessity  of  objection  to  pleadings. 

85.  So  as  to  preclude  the  party  from  in- 
sisting that  the  verdict  is  not  binding  on  the 
court.     McCelland  v.  BuUls  [Colo.]  81  P.  771. 

86.  Smith  v.  Corrlgan  [Neb.]  101  N.  w! 
331.  If  such  instruction  is  ever  to  be  ques- 
tioned, It  ought  to  be  only  in  cases  where 
manifest  Injustice  results  therefrom  Car- 
penter v.  Lancaster,  212  Pa.  581,  61  A.  1113 

87.  That  an  expert  had  preconceived  opin- 
ion and  was,  therefore,  disqualified  as  an  ap- 
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adopts  a  certain  theory  in  a  requested  instruction  he  cannot  complain  that  the 
same  theory  is  adopted  by  the  court  in  the  instructions  given  at  the  request  of  the 
other  party.^^  So  also,  where  a  party  requests  a  charge  upon  a  certain  theory  he 
cannot,  on  appeal,  raise  objections  based  on  a  contrary  theory.^'  Where  one  party 
asks  for  a  directed  verdict,  thus  admitting  that  the  case  presents  merely  a  question 
of  law,  he  cannot  complain  that  the  court  directs  a  verdict  for  the  other  party 
unless  the  verdict  directed  be  against  the  evidence,""  and  so,  on  the  other  hand, 
where  a  party  declines  to  join  in  a  motion  for  a  directed  verdict,  he  cannot,  on 
appeal,  be  heard  to  say  that  the  case  should  have  been  disposed  of  as  matter  of 
law,"^  nor  can  a  party  appealing  from  an  order  granting  a  new  trial  complain  of 
the  action  of  the  court  in  refusing  to  submit  matters  to  the  jury."''  A  party  who 
oilers  evidence  for  a  speciiic  purpose  cannot  sustain  an  exception  to  its  rejection 
on  the  ground  that  it  was  admissible  for  some  other  purpose."^  So  also  a  party 
who  offers  evidence  without  stating  the  purpose  for  which  it  is  oiTered,  and  the 
other  party  objects  upon  a  specific  ground,  such  objection  should  be  ruled  upon 
as  if  the  evidence  were  offered  solely  for  the  purpose  indicated  by  the  objection,"' 
and  where  a  party  questions  a  witness  in  hopes  of  receiving  favorable  testimony, 
he  will  not  be  heard  on  a  motion  to  strike  it  out."^  Where  evidence  is  regarded  or 
stipulated  by  counsel  as  being  in  the  case,  the  contention  that  it  was  not  really 
introduced  will  not  be  considered,"*  nor  can  one  upon  whose  objection  competent 
evidence  to  prove  a  fact  is  excluded  afterwards  say  that  the  fact  was  not  proved."'' 
Kesistance  of  a  motion  on  the  merits  precludes  technical  objections  on  appeal."* 

§  3.  Mode  of  objection,  whether  by  objection,  motion,  or  reqiiest.^" — Objec- 
tion for  want  of  proper  parties  must  be  made  by  demurrer  or  answer,^  for  mis- 
Joinder  of  causes  of  action  by  motion  to  elect,^  to  an  oral  instruction  by  exception,' 
to  an  auditor's  report  on  account  of  insufficiency  by  motion  to  recommit,*  to  failure 


praiser  of  fire  insurance  loss.     National  Fire 
Ins.  Co.  V.  O'Bryan  [Ark.]  87  S.  W.  129. 

88.  Dodge  v.  Knapp,  112  Mo.  App.  513,  87 
S.  W.  47. 

89.  Plaintiff  based  his  right  to  recover 
upon  title  claimed  by  him,  but  having  in- 
troduced evidence  of  adverse  possession,  the 
court  gave  instructions  upon  this  point  at 
the  defendant's  request.  Love  v.  Turner,  71 
S.  C.  322,  51  S.  B.  101. 

90.  Gray  v.  Central  Minnesota  Immigra- 
tion Co.,  127  Iowa,  560,  103  N.  W.  792. 
Contra.  Minahan  v.  Grand  Trunk  Western 
R.  Co.    [C.  C.  A.]   138  F.  37. 

91.  Grogan  v.  Brooklyn  Heights  R.  Co., 
107  App.  Dlv.  254,  S>5  N.  Y.  S.  23. 

9a.  Thrush  v.  Graybill  [Iowa]  104  N.  W. 
472. 

93.  Deitrich  v.  Kettering,  212  Pa.  356,  61 
A.   927. 

04.  Burns  v.  Pennsylvania  R.  Co.  [Pa.]  62 
A.  845. 

95.     O'Brien  v.  Knotts   [Ind.]   75  N.  B.   594. 

»0.  contract  sued  on.  Telluride  Power 
Transmission  Co.  v.  Crane  Co.,  208  111.  218,  70 
N.  B.  319.  Facts  assumed  by  both  parties 
throughout  the  trial  cannot  be  questioned  on 
appeal.  Brown  v.  Gurney,  26  S.  Ct.  509.  Plat 
treated  as  in  evidence  for  all  purposes  by 
both  parties  during  the  trial.  Rabberman  v. 
Com'rs  of  Highways  of  Alhambra,  116  111. 
App.  26.  Contract  regarded  as  in  the  case 
but  not  formally  offered  in  evidence.  She- 
eCurr.  Law  — 88. 


yer   v.    Pinkerton    Const.    Co.    [N.   J.    Err.    & 
App.]   59  A.   462. 

97.  In  proceedings  to  improve  highway, 
evidence  as  to  necessity  of  the  improvement. 
Spaulding  v.  Mott  [Ind.]   76  N.  B.  620. 

98.  Sauer  v.  Bagle  Brewing  Co.  [Cal. 
App.]  84  P.  425.  Where  all  technical  objec- 
tions to  a  motion  are  expressly  waived  and 
it  is  heard  on  its  merits,  the  objection  that 
a  party  in  default  was  not  joined  cannot  be 
raised.     Nichols  v.  Riley,   98  N.  Y.  S.   346. 

99.  See  4  C.  L.  1375. 

1.  Not  by  motion  for  nonsuit.  Delleney  v. 
Winnsboro  Granite  Co.  [S.  C]  51  S.  B.  531. 
The  question  of  proper  parties  cannot  be 
saved  by  a  motion  for  a  new  trial.  Lamb  v. 
Hall,  147  Cal.  37,  81  P.  286. 

3.  Civ.  Code  Prac.  §§  85,  86.  Thompson  v. 
Randall  [Ky.]  90  S.  W.  251. 

3.  And  not  by  motion  to  exclude  the  ob- 
jectionable part.  Armour  Packing  Co.  v. 
Vietch-Young  Produce  Co.    [Ala.]    39  So.   680. 

4.  And  not  by  exceptions.  Phillips  v. 
Colllnsville  Granite  Co.,  123  Ga.  830,  51  S.  E. 
666;  Fricker  v.  Americus  Mfg.  &  Imp.  Co. 
[Ga.]  52  S.  E.  65.  An  objection  to  a  portion 
of  the  evidence  upon  which  the  auditor  has 
based  his  conclusions  cannot  be  taken  as  a 
matter  of  right  except  by  motion  to  recom- 
mit the  report  to  the  auditor  before  the  trial. 
Allwright  V.  Skillings,  188  Mass.  538,  74  N. 
B.  944. 
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to  try  the  issues  of  the  case  by  motion  to  correct  the  record  of  the  judgment  roll,' 
to  erroneous  conclusion  of  law  by  request  for  instruction,"  or  by  exception.' 

A  variance  should  be  brought  to  the  attention  of  the  court  by  an  objection 
to  the  evidence  when  offered,  or  by  a  motion  to  strike  out  tlie  evidence  after  it  is 
admitted,  or  by  a  request  for  a  peremptory  instruction  based  on  the  variance.' 

An  objection  to  the  conduct  of  the  jury  in  condemnation  proceedings  may 
be  taken  by  objection  to  the  confirmation  of  the  verdict." 

Objections  to  evidence  iaust  be  made  by  objection  to  its  admission  or  by  motion 
to  strike.^"  An  objection  to  a  question  must  be  made  before  the  question  is 
answered,^^  but  the  answer  may  be  reached  by  motion  to  strike,^  ^  as  where  the 
answer  is  not  responsive,^^  or  where  the  question  itself  is  not  objectionable.^*  So, 
when  testimony  was  properly  admitted  in  the  first  instance,  but  becomes  inadmis- 
sible by  reason  of  subsequent  disclosures,  such  evidence  may  be  reached  by  motion 
to  strike.^'*  An  objection  to  the  answer  of  a  witness  given  in  a  deposition  should 
be  made  by  objection  to  the  reading  of  such  answer  to  the  jury,  and  by  a  motion 
to  exclude,  coupled  with  a  request  that  the  jury  be  directed  not  to  consider  it.^" 
In  an  action  for  taxes  any  objection  to  the  manner  in  whieli  the  tax  rolls  have 
been  prepared  should  be  made  to  the  introduction  of  such  rolls  ia  evidence,  and  not 
to  the  testimony  of  the  assessor  identifying  evidence  as  the  records  of  his  office.  "^^ 

Improper  pleadings  may  be  reached  by  motion  to  strike  out  or  expunge.^' 
The  necessity  of  objections  and  exceptions  cannot  be  obviated  by  setting  out  the 
errors  complained  of  in  a  motion  for  a  new  trial.'^' 

§  4.  Necessity  of  objection.  In  general.^" — A  timely  objection  in  the  trial 
court  is  essential  to  the  preservation  of  any  question  for  review.'^^  In  the  absence 
of  such  an  objection  the  appellate  court  will  not  consider  the  propriety  of  argument 


5.  And  not  by  exceptions  to  the  findings 
of  fact  and  conclusions  of  law.  Keyes  v. 
Smith  [N.  T.]   76  N.  B.  473. 

6.  And  not  by  a  motion  for  a  new  trial. 
Mauch  V.  Hornback,  109  Mo.  App.  624,  83  S. 
W.  536. 

7.  And  not  by  a  motion  to  modify  by  re- 
ducing the  judgment.  Such  a  motion  is  based 
upon  the  assumption  that  the  conclusions  of 
law  depend  upon  the  judgment,  whereas  the 
judgment  really  depends  upon  the  findings  of 
fact  and  the  conclusions  of  law.  Halstead  v. 
Slgler  [Ind,  App.]  74  N.  E.  257. 

8.  An  instruction  held  not  to  raise  ques- 
tion of  variance.  Alton  Ry.,  Gas  &  Blec.  Co. 
V.  Webb,  219  111.  563,  76  N.  E.  687. 

0.  Detroit,  etc.,  R.  Co.  v.  Campbell  [Mich.] 
12  Det.  Leg.  N.  202,   103  N.  W.   856. 

10.  An  objection  in  the  form  of  a  request 
for  an  instruction  comes  too  late.  St.  Louis 
&  S.  W.  R.  Co.  V.  Foster  [Tex.  Civ.  App.]  89 
S.  W.  450;  Flanagan  Mills  &  Elevator  Co.  v. 
Geo.  A.  Adams  Grain  Co.  [Mo.  App.]  90  S.  W. 
1035.      See  post,   |   4,   Time  of  objection. 

11.  Swygart  v.  Willard  [Ind.]  76  N.  E. 
755;  Hebert  v.  Hebert  [S.  D.]  104  N.  W.  911; 
Waddell  v.  Metropolitan  St.  R.  Co.,  113  Mo. 
App.  680,  88  S.  W.  765.  Hearsay.  Hagins  v. 
Aetna  Life  Ins.  Co.  [S.  C]  51  S.  E.  683.  See 
post,  §  4,  Time  of  objection. 

12.  Swygart  v.  Willard  [Ind.]  76  N.  E.  75S. 
After  question  answered  remedy  is  motion  to 
strike  and  objection  Is  unavailing.  Blake  v. 
Meyer,  110  App.  Div.  734,  97  N.  T.  S.  424.  In 
the  absence  of  an  objection  to  evidence  a 
party  cannot  have  It  stricken  out  as  a  mat- 
ter of  right,  even  tho\jgh  it  is  irrelevant.  Ard 
V.  Crittenden  [Ala.]  ?9  So.  675. 


13.  Hebert  v.  Hebert  [S.  D:]  104  N.  W. 
911;  Snedecor  v.  Pope  [Ala.]  39  So.  318.  The 
usual  practice  In  objecting  to  unresponsive 
or  improper  answers  is  by  motion  to  strike 
out  such  answer.  Waddell  v.  Metropolitan 
St.  R.  Co.,  113  Mo.  App.  680,  88  S.  W.  765.  But 
such  a  motion  is  a  mere  form  of  objection 
and  an  objection  to  an  ans'wer  on  the  ground 
that  it  is  irrelevant,  incompetent,  and  imma- 
terial, may  take  the  place  of  a  motion  to 
strike.     Id. 

14.  Boland  v.  New  York  City  R.  Co.,  48 
Misc.  523,  96  N.  T.  S.  262. 

15.  Brown  v.  Mooslc  Mountain  Coal  Co. 
[Pa.]   61  A.  76. 

16.  Gulf,  etc.,  R.  Co.  v.  Matthews  [Tex. 
Civ.  App.]   13  Tex.  Ct.  Rep.  949,  89  S.  W.  983. 

17.  City  of  Houston  v.  Stewart  [Tex.  Civ. 
App.]   90  S.  W.  49. 

18.  The  court  may  expunge  a  pleading  of 
Its  own  motion.  Dawson  v.  Orange  [Conn.] 
61  A.  101.  The  appellate  court  will  not  re- 
verse a  judgment  on  account  of  the  refusal 
to  strike  portions  of  the  pleadings  where  the 
matter  might  have  been  remedied  by  objec- 
tion to  testimony  and  by  requesting  proper 
charges.     Snedecor  v.  Pope  [Ala.]   39  So.  318. 

19.  Bird  v.  Bird,  218  111.  158,  75  N.  B.  760. 

20.  See  4  C.  L.  1376. 

21.  Perry  v.  Potsdam,  106  App.  Div.  297, 
94  N.  Y.  S.  683;  Hooper  v.  Fletcher,  145  Cal! 
375,  79  P.  418;  Upchurch  v.  Mizell  [Fla.]  40 
So.  29;  People  v.  Court  of  Appeals,  33  Colo 
258,  79  P.  1017;  Taylor  v.  Hutchinson  [Ala.] 
40    So.    108.      See   ante,    §    2,    Acquiescing    in 
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and  remarks  of  counsel,"  or  remarks  of  the  trial  judge,^^  or  the  competency  of  the 
trial  judge  to  try  the  case,''*  or  erroneous  instructions,^''  or  the  time  of  the  service  of 
a  notice  of  a  motion  for  a  new  trial,"*  or  to  a  master's  report  for  failure  to  sign." 

A  motion  for  a  new  trial  cannot  take  the  place  of  objections  in  the  trial,  and 
iinloss  the  record  shows  that  the  errors  complained  of  were  properly  saved  by  such 
objections,  they  will  not  be  considered  on  appeal  though  urged  as  grounds  for  a 
new  trial.^8  By  submitting  to  a  trial  of  an  appeal  on  the  merits,  the  party  so 
'  submitting  waives  all  objections  to  defects  in  the  appeal  not  prior  thereto  properly 
brought  to  the  attention  of  the  appellate  court; '"  nor  will  objections  to  the 
appeal  bond  be  considered  when  not  made  below,^"  nor  objections  to  the  statements 
of  the  case.^^  Where  no  objection  was  made  to  the  reservation  of  decision  on  a 
motion  until  after  verdict  an  exception  to  the  granting  of  the  motion  did  not  raise 
the  right  to  so  reserve  decision.^'' 

The  rule  that  objections  not  made  below  will  not  be  considered  on  appeal  is 
based  on  a  waiver  of  the  objections  or  an  acquiescence  in  the  error.'' 

To  jurisdiction.^* — Objections  to  the  jurisdiction  of  the  person  is  waived  if 
not  properly  taken  in  the  lower  court ;'°  nor  can  the  objection  that  a  complainant 
in  equity  had  an  adequate  remedy  at  law  be  raised  for  the  first  time  on  appeal  f 
nor  can  a  party  object  to  the  jurisdiction  of  a  court  of  equity  where  he  makes  no 
objection  to  the  transfer  of  the  case  to  the  equity  docket.'^  Where  objection  is 
not  made  to  the  hearing  of  a  petition  in  vacation,  no  objection  can  thereafter  be 
made  of  this  account,^'  nor  can  a  party  object  on  appeal  from  an  intermediate 
appellate  court,  to  the  manner  in  which  the  case  reached  such  court,  where  no 
such  objection  was  made  in  such  court ; '"   but  where  the  court  has  no  jurisdiction 


22.  Champagne  v.  Harney,  189  Mo.  709,  88 
S.  W.  92;  Joyce  v.  Chicago,  111  lU.  App.  443; 
Chicago  &  Joliet  Elec.  R.  Co.  v.  Spence,  115 
111.  App.  465.  Discussing  extraneous  issues 
and  irrelevant  facts  and  insinuating  errone- 
ous views  of  the  law.  Union  Pac.  R.  Co.  v. 
Field  [C.  C.  A.]  137  F.  14.  Comments  upon 
records  introduced  for  the  consideration  of 
the  court  alone.  Sprinkle  v.  Wellborn  [N. 
C]   52  S.  E.  666. 

23.  Upchurch  v.  Mizell  [Fla.]  40  So.  29; 
Belt  R.  Co.  V.  Confrey,  111  111.  App.   473. 

24.  Unless  his  incompetency  affirmatively 
appears  from  the  record.  Dupoyster  v.  Ft. 
Jefferson  Imp.  Co.'s  Receiver  [Ky.]  89  S.  W. 
509.  The  right  of  a  special  judge  to  try  the 
cause.     Perry  v.  Pernet  [Ind.]  74  N.  B.  609. 

as.  Jewell  V.  JeweU's  Estate  [Mich.]  102 
N.  W.  1059.  Inadvertent  statement  that  ten 
years  constituted  adverse  possession,  the 
proper  rule,  however,  having  been  previ- 
ously stated.  Love  v.  Turner,  71  S.  C.  322,  51 
S.  C.  101.  Misstatements  in  instructions 
should  be  promptly  called  to  the  attention  of 
the  court.  Pooler  v.  Smith  [S.  C]  52  S.  E. 
■967.  Objection  to  an  instruction  made  for 
the  first  time  on  appeal  is  too  late.  Cruit  v. 
Owen,  21  App.  D.  C.  378. 

26.  Where  no  objection  is  made  to  the 
time  of  the  service  of  a  notice  of  intention 
to  move  for  a  new  trial  at  the  time  the  serv- 
ice is  made  or  at  the  time  the  bill  of  excep- 
tions reciting  due  notice  is  settled,  the  ob- 
jection is  waived.  Mendocino  County  v. 
Peters   [Cal.  App.]   82  P.  1122. 

27.  Dearlove  v.  Hayward,  113  111.  App.  326. 

28.  Bird  v.  Bird,  218  111.  158,  75  N.  E.  760. 
a».     Appeal      to      intermediate      appellate 

court.     Charmley  v.  Charmley,   125  Wis.  297, 
103  N.  W.  1106. 

SO.     Objection  that  names   of  some  of  the 


sureties  had   been    erased.      First  Nat.   Bank 
V.  Coles  [Wash.]   82  P.  892. 

31.  Objection  that  statement  -was  not  pre- 
pared and  presented  in  time.  Perry  v.  J. 
Noonan  Loan  Co.    [Cal.  App.]   82  P.   623. 

32.  Antes  V.  Watkins,  98  N.  Y.  S.  519. 

33.  See  ante,  §  2,  Acquiescence  in  error. 

34.  See  4  C.  L.  1380. 

35.  Under  Burns'  Ann.  St.  1901,  §  346,  an 
objection  that  the  action  as  to  the  defend- 
ant was  brought  in  the  wrong  county  is 
waived  If  not  taken  by  answer  or  demurrer. 
Chicago  &  W.  I.  R.  Co.  v.  Marshall  [Ind. 
App.]  75  N.  B.  973.  Objection  that  substi- 
tuted defendant  was  a  foreign  corporation 
of  which  the  court  had  no  jurisdiction. 
Reichardt  v.  American  Platinum  Works,  94 
N.  T.  S.  384.  Right  of  ancillary  administrator 
to  sue  a  ersident  of  the  state  of  the  domicil- 
iary administration  who  happens  to  be  in 
the  jurisdiction  of  ancillary  administration 
cannot  be  raised  for  the  first  time  on  appeal. 
Such  objection  relates  to  the  jurisdiction 
over  the  situs  of  the  debt  and  may  be 
waived  (Kraft  v.  Moore  [Ark.]  89  S.  W.  51), 
but  a  party  does  not  waive  the  question  of 
jurisdiction  or  validate  a  void  judgment  by 
a  general  appearance  in  support  ct  a  mo- 
tion to  set  the  judgment  aside  (Bennett  v. 
Supreme  Tent  of  Knights  of  Maccabees  of 
the  World  [Wash.]  82  P.  744).  See  Process, 
i  C.  L.   1070. 

3«.  Savannah,  F.  &  W.  R  Co.  v.  Talbot, 
123  Ga.  378,  51  S.  E.  401. 

37.  City  of  Jacksonville  v.  Massey  Busi- 
ness College  [Fla.]  36  So.  432. 

38.  Owens  v.  Waddell  [Miss.]  39  So.  459. 
3».     Corsiglia  v.  Burnham  [Mass.]  75  N.  E. 

253;  Chicago  Portrait  Co.  v.  Chicago  Crayon 
Co.,  217  111.  200,  75  N.  E.  473. 
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of  the  subject-matter,  Jurisdiction  cannot  be  conferred  by  appearance  and  failure 
to  object/"  nor  is  it  necessary  to  object  below  to  the  jurisdiction  of  the  proceedings.*^ 

To  parties.*'^ — Objection  cannot  be  made  for  the  first  time  on  appeal  to  the 
misjoinder,*^  nonjoinder,**  or  the  substitution  of  parties,*^  but  where  the  parties 
are  indispensable,  the  appellate  court  will  notice  the  failure  to  join  them,  on  ii& 
own  motion,  where  such  defect  plainly  appears  from  the  record.*'* 

To  pleadings." — Where  a  party  fails  to  object  to  the  sufficiency  of  a  pleading, 
he  thereby  waives  objection  thereto.*'  An  objection  that  a  pleading  is  not  suffi- 
ciently specific  cannot  be  made  for  the  first  time  on  appeal,*'  nor  that  the  facts 
relied  on  are  defectively  stated,^"  nor  that  the  court  permitted  plaintiff  to  plead 
new  matter  in  reply  to  the  surprise  and  prejudice  of  defendant,^^  nor  that  a 
pleading  is  filed  out  of  time,"'  nor  that  there  is  a  misjoinder  of  causes  of  action,'* 
nor  that  a  pleading  is  not  properly  verified,'*  nor  that  the  prayer  for  relief  is 
insufficient ; ''  but  failure  of  the  complaint  to  state  cause  of  action  is  not  waived 
by  failure  to  object  below.'"     In  such  case,  however,  the  complaint  will  be  held 


40.  The  fact  that  the  appellant  took  an 
appeal  to  the  appellate  court  from  a  judg- 
ment which  was  not  final  did  not  estop  him 
from  raising  objection  to  the  jurisdiction  of 
such  court  on  appeal  therefrom  to  the  su- 
preme court.  Chicago  Portrait  Co.  v.  Chi- 
cago Crayon  Co.,  217  111.  200,  75  N.  B.  473. 

4i.  South  &  W.  R.  Co.  V.  Com.  [Va.]  51  S. 
E.  824.  But  see  Reichardt  v.  American  Plat- 
inum Works,  9  4  N.  Y.  S.  384,  where  it  was 
held  that  an  objection  that  the  pction  of 
which  the  municipal  court  had  no  jurisdic- 
tion could  not  be  raised  for  the  first  time  on 
appeal. 

42.  See  4  C.  L,.  1380. 

43.  Especially  where  the  interest  of  the 
absent  party  was  known  to  all  the  parties 
before  trial.  Cramer  v.  Munkres  [Wyo.]  83 
P.  374.  That  plaintiffs  joined  in  a  suit  when 
they  were  not  partners  nor  joint  owners. 
Williamson  v.  Missouri,  etc.,  R.  Co.  [Mo. 
App.]   90  S.  W.  401. 

44.  Objection  that  stockholders  were  not 
made  parties  to  an  action  against  the  corpo- 
ration, the  corporation,  however,  having  been 
dissolved  since  the  decree  below  and  a  re- 
ceiver appointed.  Sparrow  v.  B.  Bement  & 
Sons  [Mich.]  12  Det.  Leg.  N.  798,  105  N.  W. 
881. 

45.  By  failure  to  appeal  from  an  order 
substituting  a  plaintiff  and  proceeding  with 
the  trial  before  a  referee,  defendant  waives 
any  defect  in  the  papers  on  which  the  sub- 
stitution was  made.  Rogers  v.  Ingersoll,  103 
App.  Div.  490,  93  N.  Y.  S.  140. 

46.  Florida  Land  Rock  Phosphate  Co.  v. 
Anderson    [Fla.]    39   So.   392. 

47.  .  See  4  C.  L.   1380. 

48.  Under  Code  Pub.  Gen.  Laws,  1904,  art. 
75,  §  9,  failure  of  the  declaration  in  an  ac- 
tion on  contract  to  allege  the  consideration 
is  waived  by  failure  to  demur.  Dryden  v. 
Barnes  [Md.]  61  A.  342;  Piano  Mfg.  Co.  v. 
Schell,  114  Tenn.  410,  84  S.  W.  807.  Bill  of 
particulars.  Davis  v.  Johnson  [Minn.]  104  N. 
W.  766;  Muller  v.  Ocala  Foundry  &  Machine 
Works  [Fla.]  38  So.  64.  Objection  to  ruling 
sustaining  demurrer  to  complaint.  Mitchell 
V.  Pearson  [Colo.]  82  P.  447.  Objection  to 
refusal  to  strike  amended  petition.  Castle- 
man  v.  Castleman,  184  Mo.  432,  83  S.  W.  757. 
If  a  cause  is  tried  on  an  insufficient  or  im- 
material  plea   or   replication  without   objec- 


tion, it  is  too  late  to  complain  of  such  mat- 
ters on  appeal.  Equitable  Mfg.  Co.  v.  Mar- 
tin [Ala.]  39  So.  769.  Variation  between  bill 
and  master's  report.  Armstrong  v.  Steb- 
bins,  218  111.  641,  75  N.  B.  1081.  That  amended 
bill  makes  new  issue.  Verble  v.  Dillow,  218 
111.  537,  75  N.  B.  1046. 

49.  Such  objections  should  be  raised  by 
the  demurrer  or  motion.  Patterson  v.  Flee- 
nor  [Ky.]   89  S.  W.  705. 

50.  Sufficiency  of  complaint  in  action  to 
enforce  lien  for  materials  furnished  for  con- 
struction of  well,  to  show  defendant's  inter- 
est in  the  land,  and  also  to  show  whether  the 
claim  came  within  Code  Civ.  Proc.  §  1183, 
relating  to  lien  for  material  and  labor  fur- 
nished for  construction  of  wells.  Park  & 
Lacy  Co.  v.  Inter  Nos  Oil  &  Development  Co., 
147  Cal.  490,  82  P.  51. 

51.  Allen  V.  Labsap,  188  Mo.  692  87  S.  W. 
926. 

52.  Hinrichs  v.  Interurban  St.  R.  Co.,  43 
Misc.  654,  88  N.  Y.  S.  193. 

53.  Tort  and  contract.  See  Civ.  Code 
Prac.  §§  85,  86.  Thompson  v.  Randall  [Ky.] 
90  S.  W.  251.  Objection  that  two  causes  of 
action  were  blended  contrary  to  Code  Civ. 
Proc.   §  672.     Ayotte  v.  Nadeau.  32  Mont.  498, 

81  P.  145. 

54.  That  counter  affidavit  offered  on  a 
motion  to  change  venue  was  not  verified 
properly  cannot  be  urged  for  the  first  time 
on  appeal.     Wadleigh  v.  Phelps,  147  Cal.  541, 

82  P.  200. 

55.  Waterman  v.  Irby  [Ark.]  89  S   W.  844. 
."se.     See    Code    Civ.    Proc.    §    434.      Bell    v. 

Thompson,  147  Cal.  689,  82  P.  327.  Fore- 
closure proceedings.  Horn  v.  United  States 
Min.  Co.  [Or.]  81  P.  1009.  Though  the  com- 
plaint as  a  whole,  however  many  paragraphs 
it  may  contain,  may  be  attacked  by  assign- 
ment of  error  for  want  of  sufficient  facts, 
such  initial  attack  cannot  be  made  upon  the 
paragraphs  severally  of  a  complaint  con- 
taining a  number  of  paragraphs.  Ellison  v. 
Towne,  3  Ind.  App.  22,  72  N.  E.  270.  But  see 
Weidner  v.  Olivit,  108  App.  Div.  122,  96  N.  Y. 
S.  37,  when  it  was  held  that  where  the  com- 
plaint is  not  challenged  by  demurrer  or  mo- 
tion to  dismiss  on  the  ground  that  it  does 
not  state  a  cause  of  action,  such  question 
will  not  be  considered  on  appeal. 
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sufficient  on  appeal  if  it  is  sufficient  to  bar  another  action."    A  petition  assailed 
lor  tlie  iirst  time  on  appeal  will  be  liberally  construed.^^ 

To  et;tdmce.»»— The  admission  of  evidence  will  not  be  reviewed  on  appeal 
where  no  objection  was  made  below,««  nor  can  a  partv  object  for  the  first  time  on 
appeal  to  an  instruction  based  on  evidence  not  objected  to  by  him,"  nor  to  depo- 
sitions -not  objected  to  below/^  but  the  court  may,  of  its  omti  motion,  exclude 
evidence,  though  not  objected  to;»'  and  in  suits  in  chancery  formal  objections  to 
the  evidence  admitted  are  not  necessary  to  preserve  the  question  for  review,  the 
verdict  of  the  jury  in  such  eases  being  merely  advisory,"*  nor  will  failure  to  o'bject 
to  evidence  on  a  first  trial  necessarily  preclude  on  objection  on  the  second,"'  nor 
is  a  party  required  to  object  to  the  introduction  of  documentary  evidence 'where 


57.  Brotherhood  of  Painters,  Decorators 
&  Paperhangers  v.  Moore  [Ind.  App.]  76  N.  E. 
262;  Indiana  Natural  Gas  &  Oil  Co.  v.  Beales 
[Ind.  App  ]  74  N.  E.  551;  Griffin  v.  Miller  [Ind. 
App.]    75   N.   E.   598. 

B8.  First  Nat.  Bank  v.  Thompkins  [Neb.] 
94  N.  W.   717. 

59.     See  4  C.  L,.   1377. 

«0.  Featherstone  Foundry  &  Machine  Co. 
V.  Criswell  [Ind.  App.]  75  N.  E.  30;  Ameri- 
can Ins.  Co.  V.  Walston,  111  111.  App.  133; 
Bragg-  V.  Metropolitan  St.  R.  Co.  [Mo.]  91  S. 
W.  527;  Moore  v.  Kersey  [Ky.]  90  S.  VP.  1073; 
Forrester  v.  Metropolitan  St.  R.  Co.  [Mo. 
App]  91  S.  W.  401;  In  re  Arnold's  Estate, 
147  Cal.  583,  82  P.  252;  Hagins  v.  Aetna  Lite 
Ins.  Co.  [S.  C]  51  S.  E.  683;  Shores  v.  South- 
ern R.  Co.  [S.  C]  51  S.  E.  699;  Armour  Pack- 
ing Co.   V.   Vietch-Toung  Produce  Co.    [Ala.] 

39  So.  680;  B.  Rose  &  Co.  v.  Woods  [Ala.]  39 
So.   581;    Howell  v.   Commercial  Bank    [Fla.] 

40  SO.-76;  MacFeat  v.  Pliiliidelphia,  "W".  &  B. 
R.  Co.  [Del.]  62  A.  898;  Berry  v.  Evans 
[Ky.]  89  S.  "W.  12.  Where  tax  proceedings 
are  admitted  in  evidence  in  support  of  a 
title,  and  no  objection  is  made  to  their  ad- 
mission, they  will  be  presumed  to  be  regu- 
lar. Blake  v.  Grondin  [Mich.]  12  Det.  Leg. 
N.  353,  104  N.  W.  423.  Evidence  of  expenses 
incurred  by  plaintiff,  who  was  a  minor,  in 
the  medical  treatment  of  the  injury  sued  for. 
Andrews  v.   Chicago   &   G.  W.   R.   Co.    [Iowa] 

105  N.  W.  404.  Where  no  objection  was 
made  to  an  invoice  being  admitted  in  evi- 
dence, no  question  could  be  raised  en  appeal 
as  to  the  admissibility  of  any  part  of  such 
invoice.  Lundvick  v.  Westchester  Fire  Ins. 
Co.  [Iowa]  104  N.  W.  429.  Parol  evidence. 
Wagner  v.  Ellis,  85  Miss.  422,  37  So.  i<59.  Ob- 
jection to  evidence  in  defense  of  written  in- 
strument sued  on.  First  Nat.  Bank  v.  Car- 
ter [Mich.]  101  N.  W.  585.  Objection  to  evi- 
dence of  alteration  of  written  contract  by  a 
parol  agreement  on  ground  that  the  agree- 
ment was  not  executed.  Barton  v.  Koon 
[S.  D.]  104  N.  W.  521.  Evidence  outside  the 
issues  must  be  objected  to  or  the  .'tppellate 
court  will  consider  the  pleadings  amended 
so  as   to   admit  it.     Coe  v.   Rockman    [Wis  ] 

106  N.  W.  290,  and  see  Maul  v.  Steele  [Minn.] 
104  N.  W.  4;  Union  Pac.  R.  Co.  v  Thomp- 
son [Neb.]  106  N.  W.  598.  Evidence  admit- 
ted without  objection  should  go  to  the  jury 
though  outside  the  issues.  Capital  Lumber 
Co.  V.  Barth  [Mont.]  81  P.  994.  Objection 
that  testimony  in  chancery  was  n.it  signed 
by  witness  cannot  be  first  made  on  appeal. 
Tyler' V.  Toph  [Fla.]  40  So.  624.  Where  in 
an  action  upon  a  justice's  judgment  a  copy 
of  the  execution  issued  by  the  justice,  which 


was  attached  to  the  justice's  deposi'.lon,  was 
admitted  without  objection,  if  there  was  any 
difference  between  such  copy  and  the  orig- 
inal it  was  competent  for  the  officer  who  ex- 
ecuted it  to  explain  such  difference.  Peeples 
V.  Slayden-Kirksey  Woolen  Mills  [Tex.  Civ. 
App.]  90  S.  W.  61.  Opinion  of  witness  as  to 
whether  land  was  formed  by  accretion.  Mal- 
lory  V.  Brademyer  [Ark.]  89  S.  W.  551. 
Opinion  of  witnesses  as  to  damages  in  con- 
demnation proceedings.  Shirley  v.  Southern 
R.  Co.  [Ky.]  89  S.  W.  124.  Estimate  of  a 
city  council  as  to  the  number  of  feet  of  pav- 
ing that  a  street  railroad  shoull  pay  for 
while  the  proceedings  were  pending  before 
the  council.  Marshalltown,  Light  Power  & 
R.  Co.  V.  Marshalltown,  127  Iowa,  637,  103  N. 
W.  1005.  Objection  to  the  certificate  of  ac- 
knowledgment to  a  deed.  Kane  v.  Sholars 
[Tex.  Civ.  App.]  90  S.  W.  937.  That  the  an- 
swer of  a  witness  is  not  responsive.  Hous- 
ton &  T.  C.  R.  Co.  V.  Bath  [Tex.  Civ.  App  ] 
90  S.  W.  55.  Hearsay.  Ehrlich  v.  Weber, 
114  Tenn.  711,  88  S.  W.  188.  ^'he  o  defend- 
ant's motion  for  a  continuance  was  over- 
ruled on  the  condition  that  his  affidavit 
might  be  read  as  the  deposition  ct  an  ab- 
sent witness,  to  which  the  plaintiff  made  no 
objection  at  the  time.  Humboldt  Bldg.  Ass'n 
V.  Ducker's  Adm'r,  27  Ky.  L.  R.  1007,  87  S. 
W.  766.  Objection  to  question  as  being  too 
broad.  Witness  was  asked  as  to  the  finan- 
cial condition  of  a  person  during  a  certain 
year,  and  the  evidence  was  pertinent  to  such 
condition  during  a  part  of  such  year  only, 
but  no  objection  was  made  to  the  question 
as  being  too  broad.  Upchurch  v.  Mizell 
[Fla.]    40   So.   29. 

61.  Instruction  that  jury  might  consider 
the  expenses  incurred  by  the  plaintiff,  who 
was  a  minor,  in  the  treatment  of  the  injury 
sued  for.  Andrews  v.  Chicago  &  G.  W.  R. 
Co.    [Iowa]    105   N.   W.    404. 

63.  Reading  of  depositions.  Gulf,  etc.,  R. 
Co.  V.  Matthews  [Tex.  Civ.  App.]  13  Tex.  Ct. 
Rep.  949,  89  S.  W.  983.  A  party  who  is 
present  at  the  taking  of  a  deposition  can- 
not object  for  the  first  time  on  the  trial  that 
the  deposition  was  in  narrative  form.  Pa- 
terson  v.  Chicago,  etc.,  R.  Co.  [Minn.]  103  N. 
W.  621.  - 

63.  See  Code  Civ.  Proc.  §  125,  Subd.  1-5. 
Boyer  v.  Pacific  Mut.  Life  Ins.  Co.  [Cal. 
App.]   81  P.  671. 

64.  Bird  V.  Bird,  218  III.  158,  75  N.  B.  760. 
en.     The  fact  that  a  portion  of  a  witness' 

testimony,  though  incompetent,  was  admit- 
ted without  objection  on  a  former  trial,  does 
not  preclude  an  objection  to  such  incompe- 
tent part  of  the  testimony  at  a  subsequent 
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he  is  not  aware  of  the  purpose  for  which  it  is  introduced.^"  Failure  to  object  to 
testimony  when  offered  does  not  preclude  objection  at  trial  for  variance."^ 

Failure  to  object  to  the  sufficiency  of  evidence  admits  its  sufficiency,"*  but 
failure  to  object  to  the  admission  of  evidence  does  not  admit  its  legal  sufficiency 
for  the  purpose  for  which  it  is  introduced."" 

Time  of  objection.'"' — Objections  to  the  competency  of  a  witness  which,  are 
made  for  the  first  time  after  the  witness  has  testified  are  too  late.^^  Likewise,  an 
objection  to  a  question  should  be  made  before  the  question  is  answered,^^  but  where 
the  question  is  unobjectionable  and  the  vice  in  the  answer  is  that  it  is  unresponsive, 
an  objection  immediately  following  the  answer  is  in  proper  time,^'  such  an  objec- 
tion being  equivalent  to  a  motion  to  exclude,^*  but  a  motion  to  exclude  after  the 
conclusion  of  the  examination  of  the  witness  comes  too  late.''"  An  objection  to 
the  admission  of  evidence  which  is  made  by  a  request  for  an  instruction  comes  too 
late.''"  So  also,  objection  to  introduction  of  documentary  evidence  must  be  made 
and  determined  before  final  submission  of  the  case,^'  except  where  the  purpose  for 
which  the  evidence  is  offered  does  not  appear.''*  Objection  for  variance  between 
the  pleadings  and  proof  need  not  be  made  by  objection  to  the  evidence,  but  may 
be  taken  by  motion  to  dismiss  at  the  close  of  the  plaintiff's  case,'^  nor  can  an 
objection  that  evidence  tends  to  vary  a  written  contract  be  raised  before  the  writing 
is  in  evidence.*" 

Where  no  objection  to  a  plea  is  made  on  account  of  its  not  being  verified, 
objections  to  the  evidence  under  such  plea  will  not  be  considered.*^  An  objection 
to  a  juror  on  account  of  his  having  been  convicted  of  a  felony  should  be  made 
before  the  trial. *^  Objection  to  remarks  or  argument  of  counsel  must  be  made 
at  the  time.*' 

While  the  usual  practice  in  moving  for  the  denial  of  a  motion  for  a  new 
trial  on  the  ground  of  laches  is  to  make  the  motion  when  the  motion  for  a'  new 
trial  comes  up  for  disposition,  it  is  not  necessary  to  wait  for  such  time  and  the 
motion  may  be  made  at  any  time.**  An  objection  that  a  proposed  statement  has  not 
been  presented  to  the  judge  in  time  must  be  urged  when  the  statement  is  presented 
for  settlement,  and,  if  the  objection  is  overruled,  the  party  must  have  his  objection  in 


trial  after  the  death  of  the  witness.  Meekins 
V.  Norfolk  &  S.  R.  Co,  136  N.  C.  1,  48  S.  E. 
501. 

66.  Swainson  v.  Scott  [Tenn.]  76  S.  W. 
909. 

67.  Kalispell  Liquor  &  Tobacco  Co.  v.  Mc- 
Govern    [Mont.]    84   P.    709. 

68.  Keller  v.  Schwartz,  93  N.  T  S.  620; 
Warth  V.  L.  Loewenstein  &  Sons,  21  9  111.  222, 
76  N.  B.  379;  Mitchell  v.  Pinckney,  127  Iowa, 
696,  104  N.  W.  286;  Jennings  v.  Eagefield 
Mfg.  Co.  [S.  C]  52  S.  B.  113;  Bankers'  Union 
of  the  World  v.  Nabors,  36  Tex.  Cii^  App.  38, 
81  S.  W.  91.  Failure  of  proof  of  connection 
between  admitted  facts.  Clinberg  v.  Interur- 
ban  St.  R.  Co.,  92  N  T.  S.  1. 

60.  Failure  to  object  to  notice  to  quit  ad- 
mits the  authority  of  the  attorney  who 
signed  it,  but  not  the  sufBciency  nf  the  no- 
tice.    McClung  V.  McPherson    [Or.J    82   P.   13. 

70.  See  4  C.  L.  1381. 

71.  Davis  V.  Hall   [Iowa]   105  N.  W.  122. 

72.  Hebert  v.  Hebert  [S.  D,]  104  N.  W. 
911;  Dunnett  &  Slack  v.  Gibson  IVt.]  63  A. 
141;  Poindexter  &  Orr  Live  Stock  Co.  v. 
Oregon  Short  Line  R.  Co.  [Mont.]  83  P.  886; 
Waddell  v.  Metropolitan  St.  R.  Co.,  113  Mo. 
App.   680,   88  S.  "W.  765. 

73.  Waddell  v.  Metropolitan  St.  R.  Co.,  113 


Mo.  App.  680,  88  S.  W.  765;    Brown  v.  Brown, 
96  N.  T.  S.   1002. 

74.  Waddell  v.  Metropolitan  St.  R.  Co.,  113 
Mo.  App.  680,  88  S.  W.  765.  See  ante,  §  3. 
Mode  of  objection,  whether  by  objection,  mo- 
tion,  or   request. 

75.  Franklin  v.   State    [Ala.]    39   So.   979. 

76.  Flanagan  Mills  &  Elevator  Co.  v.  Geo. 
A.  Adams  Grain  Co.  [Mo.  App.]  90  S.  W.  1035; 
St.  Louis  &  S.  W.  R.  Co.  v.  Foster  [Tex.  Civ. 
App.]    89  S.  W.   460. 

77.  Kirby's  Dig.  §§  2743,  3190.  Boynton 
V.  Ashabraner    [Ark.]    88  S.  W.    1011. 

78.  Swainson  v.  Scott  [Tenn.]  76  S.  W. 
909. 

79.  Fiorlto  V.  Interurban  St.  R.  Co.,  95  N. 
T.   S.   528. 

80.  Mason  v.  Postal  Tel.  Cable  Co.,  71  S. 
C.  150,   50  S.   B.  781. 

81.  Oneal  v.  Weisman  [Tex.  Civ.  App.]  13 
Tex.  Ct.   Rep.   503,  88  S.  W.  290. 

83.     Turley  v.   State    [Neb.]    104  N.   W.   934. 

83.  Champagne  v.  Hamey,  189  Mo.  709,  88 
S.  W.  92.  Objections  which  are'  not  made 
until  after  the  case  has  been  decided  by  the 
Jury  are  too  late.  St.  Louis  S.  W.  R.  Co  v 
Martin    [Tex.  Civ.  App.]    87  S.  W.   387. 

84.  Ryer  v.  Rio  Land  &  Imp.  Co..  147  Cal 
462,   82  P.   62. 
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support  of  it  incorporated  in  the  statement  so  as  to  avail  himself  of  it  as  a  reason 
why  a  motion  for  a  new  trial  should  be  denied,  oi*  in  order  to  present  the  question 
on  appeal  from  the  order  granting  or  overruling  the  motion  for  a  new  trial/"*  but 
this  rule  applies  only  to  objections  urged  at  the  time  the  proposed  statement  comes 
up  for  settlement,  and  has  no  application  to  objections  or  motions  made  subse- 
quent to  the  order  settling  the  statement  and  which  are  urged  at  the  time  the 
statement  is  presented  for  certification.^" 

§  5.  Necessity  of  motion  or  request.  In  general.^'' — ^W^here  no  motion  is  made 
in  an  intermediate  appellate  court  to  dismiss  an  appeal  as  prematurely  entered, 
the  question  of  jurisdiction  cannot  be  raised  on  appeal  to  a  higher  court.^'  Vari- 
ance in  name  of  defendant  between  pleadings  and  default  judgment  must  be  raised 
by  motion  to  set  aside.*"  Failure  to  prove  conspiracy  between  defendants  jointly 
sued  must  be  saved  by  motion  to  require  election  between  defendants.""  One  peti- 
tioning for  opening  of  default  and  trial  of  issues  waives  jury  trial  by  not  demand- 
ing it  when  petition  is  filed."^  Inspection  of  exhibit  refused  by  counsel  must  be 
requested  of  court  to  save  right."^ 

Motion  for  judgment  or  nonsuit,  or  direction  of  verdict.^^ — In  order  to  pre- 
serve the  question  of  the  sufScieacy  of  the  evidence  a  motion  must  be  made  at  the 
close  of  all  the  evidence  for  a  directed  verdict,  and  an  exception  taken  to  the 
action  of  the  court  in  overruling  such  motion."*  Where  testimony  properly  ad- 
mitted in  the  first  instance  becomes  inadmissible  by  reason  of  subsequent  dis- 
closures, it  is  the  duty  of  counsel  to  move  to  strike  it  out,  and  not  for  the  court 
to  strike  it  out  of  its  own  motion,"^  and  where  a  motion  for  a  directed  verdict  is 
based  on  particular  grounds,  no  other  grounds  will  be  considered  on  appeal ; "°  but 
failure  to  move  for  eventual  dismissal  for  failure  of  proof  to  sustain  a  certain 
finding  will  not  confer  jurisdiction  to  make  another  finding  to  support  which 
there  is  no  evidence  at  all."' 


85.  Ryer  v.  Rio  Land  &  Imp.  Co.,  147  Cal. 
462,  82  P.  62.  See  Appeal  and  Beviow,  5  C. 
L.  121. 

86.  Ryer  v.  Rio  Land  &  Imp.  Co.,  147  Cal. 
462,  82  P.   62. 

87.  See  4  C.  L.  13S2. 

88.  On  appeal  from  superior  court  to  su- 
preme court.  Corsiglia  v.  Burnham  [Mass.] 
75  N.  E.  253.  See  ante,  §  4,  Necessity  of  ob- 
jection.    Jurisdiction. 

89.  Edwards  v.  Warner,  111  111.  App.  32. 

90.  Sehon,  Blake  &  Stevenson  v.  Whitt 
[Ky.]  92  S.  W.  280. 

91.  Acts  1888-9,  p,  997.  Baker  v.  Jackson 
[Ala.]   40  So.  348. 

92.  Tull  V.  Nash   [C.  C.  A  ]   141  F.  557. 

93.  See  4  C.  L.  1383. 

94.  Earp  v.  Lilly,  217  111.  582,  75  N.  B.  552; 
Streator  Indepenijent  Tel.  Co.  v.  Continental 
Tel.  Const.  Co.,  217  111.  577,  75  N.  B.  546.  A 
request  for  a  directed  verdict  is  necessary  to 
preserve  the  question  of  the  sufficiency  of  the 
evidence.  Perry  v.  Potsdam,  106  App.  Div. 
297,  94  N.  Y.  S.  683.  In  order  to  have  the 
sufficiency  of  the  evidence  ruled  upon  so  as 
to  preserve  it  for  review,  a  motion  to  direct  a 
verdict,  or  to  exclude  the  evidence  or  a  de- 
murrer to  the  evidence  should  be  interposed. 
Where  none  of  these  steps  are  taken,  the 
question  is  not  raised  by  a  motion  for  a  new 
trial.  Warth  v.  L.  Loewenstein  &  Sons,  219 
111.  222,  76  N.  B.  379.  Sufficiency  of  evidence 
must  be  presented  as  a  question  of  law. 
American  Pood  Co.  v.  Halstead  [Ind.]  76  N. 
eT  251.  A  statute  requiring  the  court  to 
render    such   judgment   as,    on   inspection   of 


the  whole  record,  it  shall  appear  ought  to 
be  rendered,  does  not  apply  so  as  to  permit 
a  reversal  of  a  judgment  for  defendant  as 
against  the  evidence  "where  the  objection 
that  there  "was  no  evidence  "was  not  raised 
before  verdict  by  a  prayer, for  instructions. 
Code  §  957.  Such  defect  does  not  arise  in 
the  record  as  distinguished  from  the  case 
proper.  Babcock  Printing  Press  Mfg.  Co. 
V.  Herbert,  137  N.  C.  317,  49  S.  E.  349. 
Ground  urged  in  support  of  judgment  con- 
sidered though  not  made  ground  of  motion 
to  direct  verdict  upon  "whic.h  it  was  entered 
in  view  of  the  practice  in  trial  court  whereby 
defendant,  after  his  motion  to  direct  a  ver- 
dict is  overruled,  is  permitted  to  introduce 
evidence  and  ask  a  submission  of  all  the  is- 
sues raised  thereby  under  appropriate  in- 
structions. Brown  v.  Commercial  Fire  Ins. 
Co.,  21  App.  D.  C.  325.  As  to  the  necessity 
of  repetition  of  a  motion  at  the  close  of  the 
plaintiff's  case,  see  post,  §  10,  Waiver  of  ob- 
jections and  exceptions  taken. 

95.  On  motion  for  new  trial.  Testimony 
which,  when  offered  on  preliminary  exami- 
nation, did  not  appear  to  be  privileged  com- 
munication, but  subsequent  testimony  showed 
that  it  was  privileged.  Brown  v.  Moosic 
Mountain  Coal  Co.    [Pa.]    61  A.   76. 

96.  Contributory  negligence  not  included 
in  defendant's  motion.  Borneman  v.  Chicago, 
etc.,  R.  Co.  [S.  D.]  104  N.  W.  208;  Globe  Mut. 
Life  Ins.  Ass'n  v.  March,   118  111.  App.   261. 

97.  Herald  Square  Cloak  &  Suit  Co.  V. 
Rocca,  48  Misc.   650,   96  N.  Y.  S.  189. 
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Motion  to  strike  out.^^ — ^Where  no  motion  to  strike  evidence  that  has  been 
improperly  admitted  is  made,  the  point  is  lost,""  but  where  objection  to  a  question 
is  overruled^  no  motion  need  be  made  to  strike  a  responsive  answer.'^  The  motion 
should  be  made  at  or  about  thq  time  the  evidence  is  given/  and  should  point  out 
with  reasonable  certainty  the  particular  matter  to  which  it  is  addressed,^  but  the 
court  may,  of  its  own  motion,  expunge  improper  pleadings,  although  the  right  to 
have  them  expunged  has  been  waived  by  the  parties.* 

Motion  for  new  trial.^^A  motion  for  a  new  trial  is  necessary  to  save  any 
questions  which  must  be  brought  into  the  record  by  a  bill  of  exceptions."  Under 
this  rule  a  motion  for  a  new  trial  is  necessary  to  save  any  question  as  to  instruc- 
tions,^ or  admission  of  evidence,^  or  the  exclusion  of  evidence,"  or  the  sufficiency 
of  evidence,^"  or  the  action  of  the  court  in  striking  out  parts  of  the  evidence,^^  or 


198.     See  4  C.  L.  1383. 

99.  MacPeat  v.  Philadelphia,  W.  &  B.  R. 
Co.  [Del.]  62  A.  898;  Hagins  v.  Aetna  Ins. 
Co.  [S.  C]  51  S.  E.  683;  Snedecor  v.  Pope 
[Ala.]    39   So.   318. 

1.  Tracey  v.  Reid,  97  N.  T.  S.  1074. 

2.  MacFeat  v.  Philadelphia,  W.  &  B.  R. 
Co.  [Del.]  62  A.  898.  Where  evidence  is  ad- 
mitted on  condition,  motion  to  strike  out 
must  be  made  if  the  condition  is  not  per- 
formed. Chicago  Terminal  Transfer  R.  Co. 
V.  Schiavone,  116  111.  App.  335;  Chicago  City 
R.  Co.  V.  Hyndshaw,  116  111.  App.  367. 

3.  O'Brien  v.  Knotts  [Ind.]  75  N.  E.  594. 
Where  a  motion  is  made  to  strike  out  a  por- 
tion of  the  testimony  of  a  witness,  the  part 
of  the  testimony  desired  to  be  stricken  must 
be  specifically  pointed  out.  Vale  v.  Suiter 
[W.  Va.]  52  S.  E.  313;  Woodstock  Iron  Works 
V.  Stockdale  [Ala.]  39  So.  335.  Motion  to 
strike  out  all  of  witness'  testimony  properly 
overruled  if  any  part  is  admissible.  Ven- 
tresca  v.  Beckwith,  98  N.  T.  S.  134;  City  of 
Spokane  v.  Costello  [Wash.]  84  P.  652.  A 
motion  to  strike  the  testimony  of  two  wit- 
nesses is  properly  denied  where  the  testi- 
mony of  the  one  is  competent  for  some  pur- 
poses.    Dorais  v.  Doll  [Mont.]   83  P.  884. 

4.  See  Prac.  ^ook  §§  185,  186;  Gen.  St. 
1902,  §  614.  Dawson  v.  Orange  [Conn.]  61 
A.  101. 

B.     See  4  C.  L.  1384. 

6.  Such  as  errors  in  the  admission  and 
exclusion  of  evidence  in  regard  to  instruc- 
tions on  account  of  insufficiency  of  evidence. 
Memphis  St.  R.  Cq.  v.  Johnson,  114  Tenn.  632, 
88  S.  W.  169;  Watson  v.  Molden,  10  Idaho, 
570,  79  P.  503.  Compare  City  of  Austin  v. 
Forbis  [Tex.]  13  Tex.  Ct.  Rep.  818,  89  S.  W. 
405,  and  see  post  this  section  and  subdivision 
as  to  the  necessity  of  motion  for  new  trial 
in  order  to  preserve  questions  as  to  evi- 
dence. 

WTiere  case  tried  by  court:  It  seems  that 
a  motion  for  a  new  trial  is  necessary  in  or- 
der to  save  questions  which  do  not  appear 
upon  the  record  proper,  even  where  the  case 
Is  tried  by  the  court  without  the  Interven- 
tion of  the  jury.  Memphis  St.  R.  Co.  v. 
Johnson,  114  Tenn.  632,  88  S.  W.  169.  But  see 
Bessie  v.  Northern  Pac.  R.  Co.  [N.  D.]  105 
N.  W.  936,  as  to  sufllciency  of  evidence. 

Specification  of  error  in  a  motion  for  a 
new  trial  may  be  made  by  reference  to  the 
bill  of  exceptions.  See  Rev.  St.  1895,  at 
1371;  District  &  County  Court  Rules,  67,  68 
(67  S.  W.  XXV).  City  of  Austin  v.  Forbis  [Tex.] 
13  Tex.  Ct.  Rep.  618,  89  S.  W.  405.  New  ground 
for  a  motion  for  a  new  trial  cannot  be  added 


after  the  judgment  overruling  the  motion 
has  been  affirmed.  Benning  v.  Horkan,  123 
Ga.  454,  51  S.  E.  333. 

7.  Llewellyn  v.  Spangler,  109  Mo.  App. 
396,  88  S.  W.  1021.  Ruling  of  the  trial  court 
in  giving  or  'refusing  instructions.  Louis- 
ville Water  Co.  v.  Phillip's  Adm'r  [Ky.]  89 
S.  W.  700.  Giving  of  peremptory  instruc- 
tion. State  v.  Turner,  113  Mo.  App.  53,  87 
S.  W.  464.  Refusal  to  give  instructions. 
French  v.  French,  215  111.  470,  74  N.  E.  403. 
Where  the  refusal  of  the  court  to  give  in- 
structions was  not  included  in  the  defend- 
ant's writtten  specification  of  grounds  for  a 
new  trial.  Odin  Coal  Co.  v.  Tadlock,  216 
111.  624,  75  N.  E.  332.  Refusal  of  the  lower 
court  to  direct  a  verdict  and  to  give  certain 
instructions  was  not  specified  as  a  ground 
for  a  new  trial  in  a  written  motion  specify- 
ing the  grounds  for  a  new  trial.  Id.  Where 
an  objection  is  made  in  gross  to  two  in- 
structions, and  the  objection  as  to  one  is 
waived  by  omitting  it  from  a  motion  for  a 
new  trial,  the  appellate  court  will  not  con- 
sider the  other.  Carpenter  v.  Jones  [Ark.l 
88  S.  W.  871. 

8.  Planters'  Mut.  Ins.  Co.  v.  Hamilton 
[Ark.]  90  S.  W.  283;  Barton  v.  Koon  [S.  D.] 
104  N.  W.  521.  Even  in  equity  where  the 
facts  are  submitted  to  a  jury.  Johnson  v. 
Forrell,  215  111.  542,  74  N.  E.  760.  But  see 
City  of  Austin  v.  Forbis  [Tex.]  13  Tex.  Ct. 
Rep.  818,  89  S.  W.  405,  where  it  i^  held  that 
no  specification  o  error  in  a  motion  for  a 
new  trial  is  necessary  in  order  to  preserve 
the  question  as  to  the  admissibility  of  evi- 
dence. Where  a  mtion  for  a  new  trial,  on 
the  ground  that  certain  evidence  was  Im- 
properly admitted  because  the  rules  of  law 
applicable  to  the  Introduction  of  such  evi- 
dence were  not  complied  with,  fails  to  state 
the  evidence  complained  of  and  does  not 
show  that  the  ground  of  objection  was  urged 
at  the  time  the  evidence  was  tendered,  the 
appellate  court  will  not  consider  the  ques- 
tion. Bennett  &  Co.  v.  Farmers'  &  Merch- 
ants' Bank  [Ga.]   52  S.  E.  330. 

9.  A  ground  of  motion  (or  a  new  trial 
cannot  be  considered  on  appeal  where  it  al- 
leges error  in  the  exclusion  of  a  written 
transfer  but  does  not  state  what  the  re.» 
jected  evidence  was.  Screws  v.  Anderson 
[Ga.]    52   S.    E.    429. 

10.  W.  P.  Main  &  Co.  v.  Galloway  [Ala.] 
39  So.  770;  Dean  v.  Gate  [Tex.  Civ.  App.]  87 
S.  W.  234.  Even  in  equity  where  facts  were 
submitted  to  pay.  Johnson  v.  Parrell  215 
111.  542,  74  N.  E.  760.  Preponderance  of  the 
evidence.     Jaeger   v.    German-American    Ins. 
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the  question  as  to  whether  the  verdict  is  contrary  to  the  law/^  or  the  question  of 
exeessiveness,^'  or  inadequacy  ^^  of  recovery,  or  a^contention  that  the  court  erred 
in  rendering  personal  judgment,''*  or  the  denial  of  a  trial  by  jury,'"  or,  the  refusal 
of  a  continuance,^'  or  the  denial  of  a  motion  to  remove  to  the  Federal  court ;  '* 
but  a  motion  for  a  new  trial  is  not  necessary  in  order  to  save  questions  which 
appear  on  the  face  of  the  record.^'  A  motion  for  a  new  trial  presents  only  rulings 
made  during  the  progress  of  the  trial,  rulings  made  prior  to  the  trial  being  pre- 
sented by  appeal  from  the  judgment;  ^^  but  where  the  sufficiency  of  the  pleadings 
are  challenged  during  the  progress  of  the  trial  by  objection  to  the  introduction  of 
evidence  or  by  other  appropriate  method,  the  sufficiency  of  the  pleadings  will  be 
considered  on  appeal  from  the  ruling  on  a  motion  for  a  new  trial.^'  The  necessity 
of  objections  and  exceptions  cannot  be  obviated  by  setting  out  the  errors  com- 
plained of  in  a  motion  for  a  new  trial  where  the  record  does  not  show  that  they 
were  otherwise  raised  in  the  lower  court.^^  Failure  to  file  written  points  specifying 
grounds  for  a  new  trial  does  not  preclude  a  party  from  review  where  the  adversary 
takes  no  step  to  require  the  fi.ling  of  such  points.^^  Where  motion  is  required  it 
must  be  timely  filed,"*  and  the  ground  of  objection  must  be  specifically  stated 
therein.'"'     Motion  to  set  aside  verdict  is  equivalent  to  motion  for  new  trial  for 


Co.  94  N.  T.  S.  310.  Evidence  of  tender  of 
freight  in  an  action  for  injury  to  cattle. 
Red  River,  etc.,  R.  Co.  v.  Eastin  [Tex.  Civ. 
App.]  13  Tex.  Ct.  Rep.  660,  88  S.  W.  530. 
Failure  of  proof  of  a  material  averment  of 
the  complaint.  City  of  Jeffersonville  v.  Gray 
[Ind.]  74  N.  E.  611.  Statement  on  motion 
or  a  new  trial  held  to  sufficiently  specify  the 
particulars  in  which  the  evidence  was  in- 
sufficient to  justify  the  decision.  Di  Nola  v. 
Allison,    143   Cal.    106,    76   P.    976. 

'Where  an  action  at  law  Is  tried  by  the 
eonrt  without  a  jury,  the  evidence  may  be 
reviewed  on  appeal,  though  no  motion  for  a 
new  trial  was  made  below.  Rev.  Codes  1899, 
S  5627.  Bessie  v.  Northern  Pac.  R.  Co.  [N. 
D.]  105  N.  W.  936.  Compare  Memphis  St.  R. 
Co.  V.  Johnson,  114  Tenn.  632,  88  S.  "W.  169. 
Not  necessary  to  review  denial  of  motion 
to  direct  verdict.  Satterlee  v.  Modern  Broth- 
erhood  of  America   [N.  D.]    106  N.   W.    661. 

11.  Capital  Nat.  Bank  v.  Wilkerson  [Ind. 
App.]    76   N.   E.   258. 

12.  The  motion  must  definitely  point  out 
wherein  the  law  was  disregarded.  Ard  V. 
Crittenden   [Ala.]   39  So.   675. 

13.  See  Kirby's  Dig.  §  6215.  Kansas  City 
Southern  R.  Co.  v.  Short  [Ark.]  87  S.  W.  640. 

14.  Recovery  of  part  only  of  chattels  in 
replevin  and  omission  of  judgment  for  de- 
fendant as  to  others  must  be  challenged  by 
motion    for    new    trial    or    in    arrest.     Beatty 

•V.  Clarkson,  110  Mo.  App.  1,   83  S.  W.  1033. 

15.  Hot  Springs  R.  Co.  v.  McMillan  [Ark.] 
8  S.  W.  846. 

16.  17.  Hanson  v.  Nathan  [Neb.]  104  N.  W. 
175. 

18.  Southern  R.  Co.  v.  Sittasen  [Ind.  App.] 
74  N.  E.  898;  Southern  R.  Co.  v.  Roach  [Ind.] 
77    N.    E.    606. 

19.  Such  as  rulings  on  motions,  demur- 
rers, etc.  Memphis  St.  R.  Co.  v.  Johnson,  114 
Tenn.  632,  88  S.  W.  169.  A  motion  for  a  new 
trial  is  not  necessary  to  save  the  question  as 
to  whethei;  the  court  erred  iii  dismissing 
garnishment  proceedings  and  ruling  that  the 
funds  garnished  were  not  subject  to  garnish- 
ment proceedings,  and  in  not  allowing  the 
plaintiff    judgment     against     the     garnishee 


where  there  were  exceptions  to  the  action  of 
the  court  in  overruling  plaintiff's  motion  for 
judgment  and  dismissing  the  writ  of  gar- 
nishment. Smith  V.  Marker  [Ind.  T.]  90  S. 
W.  611.  A  motion  for  a  new  trial  is  not 
necessary  in  order  to  obtain  a  review  of  the 
judgment  of  the  district  court  on  the  hear- 
ing of  an  appeal  from  an  order  of  the  license 
board  granting  or  refusing  license  to  sell 
intoxicating  liquors.  Lee  v.  Brittain  [Neb.] 
104  N.  W.  1076. 

20.  Ayotte  v.  Nadeau,  32  Mont.  498,  81  P. 
145.  Unless  an  order  denying  or  granting 
a  new  trial  made  after  judgment  is  appealed 
from  either  alone  or  in  connection  with  an 
appeal  from  the  judgment,  the  sufficiency  of 
the  evidence  will  not  be  considered  on  an 
appeal  from  the  judgment  alone.  Contra, 
where  the  order  is  made  before  judgment. 
Foss  v.  Van  W^agenen   [S.  D.]    104  N.  W.  605. 

21.  Ayotte  V.  Nadeau,  32  Mont.  498,  81  P. 
145. 

22.  Bird  v.  Bird,  218  111.  158,  75  N.  E.  760. 
A  motion  for  a  new  trial  does  not  present 
or  preserve  for  appeal  the  question  of  proper 
parties.  Lamb  v.  Hall,  147  Cal.  37,  81  P.  286. 
See  ante,  §  4,  Necessity  of  objection,  and 
post,  §  7,  Necessity  of  exception. 

23.  Streator  Independent  Tel.  Co.  v.  Con- 
tinental Tel.  Const.  Co.,   118  111.  App.   14. 

24.  Widman  v.  American  Cent.  Ins.  Co. 
[Mo.   App.]    91    S.   "W.    1003. 

25.  Miner  v.  Nuckolls  [Ark.]  91  S.  W.  759. 
A  ground  of  motion  for  new  trial  complain- 
ing of  the  admission  of  evidence  which  does 
not  show  that  the  objections  set  out  in  the 
motion  were  raised  at  the  time  the  evidence 
was  offered  will  not  be  considered.  Pool  v. 
Warren  County,  123  Ga.  205,  51  S.  E.  328.  A 
motion  for  a  new  trial  in  an  action  for 
breach  of  contract  to  supply  electric  current, 
on  the  ground  that  the  jury  visited  defend- 
ant's power  plant  and  were  probably  in- 
fluenced by  what  they  saw,  is  too  vague  to 
require  consideration  on  appeal.  Wofford  & 
Rathbone  v.  Buchel  Power  &  Irr.  Co.,  35  Tex. 
Civ.  App.  531,  80  S.  W.  1078.  That  verdict  is 
'contrary  to  law'  is  an  inadequate  specifica- 
tion   in   motion   for   new   trial    to   permit    re- 
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purposes  of  review.^'     To  review  denial  of  new  trial  request  must  be  made  for 
filing  of  reasons  for  such  denial. ^^ 

Bequest  for  instructions.^^ — In  some  states  the  law  of  the  case  must  be  given 
to  the  jury  even  though  no  request  for  instructions  is  made/'  but  failure  to  give 
instructions  will  not  be  considered  on  appeal  where  none  were  asked.^"  The  fact 
that  the  court  should  have  given  a  fuller  charge  cannot  be  taken  advantage  of  by 
excepting  to  instructions  which  were  correct  and  pertinent  so  far  as  they  went,^"- 
and  where  a  party  desires  an  instruction  upon  any  particular  matter,  he  must 
make  a  request  therefor.'^  In  the  absence  of  such  a  request  the  appellate  court 
will  not  consider  the  failure  of  the  trial  court  to  modify  instructions  given/^  or 
to  submit  the  case  upon  a  particular  theory/*  or  to  submit  particular  issues  to  the 
jury,'^  or  to  instruct  in  regard  to  a  particular  defense/'  or  to  instruct  in  regard 
to  the  pleadings/^  or  the  evidence/*  but  if  the  court  intimate  an  opinion  that 


view    of    instructions,      Daltz    v.    Lensinger 
[Ark.]    91  S.  "W.   765. 

26.  Morgan  v.  Keller   [Mo.]   92  S.  W.  75. 

27.  Moore  v.  Hartford  Life  Ins.  Co.  [Mich.] 
13  Det.  Leg.  IN.  13,  106  N.  W.  1116. 

2S.     See   4   C.   L.    1386. 

29.  Overhouser  v.  American  Cereal  Co. 
[Iowa]   105  N.  W.  113. 

30.  Borneman  v.  Chicago,  etc.,  K.  Co.  [S. 
D.]  104  N.  "W.  208;  Oneal  v.  "Weisman  [Tex. 
Civ.  App.]  13  Tex.  Ct.  Rep.  503,  88  S.  W.  290; 
Freeman  v.  Slay  [Tex.  Civ.  App.]  13  Tex.  Ct. 
Rep.  664,  88  S.  W.  404.  In  suit  relating  to 
boundaries.  Berry  v.  Evans  [Ky.]  89  S.  W. 
12. 

31.  Georgia  F.  &  A.  R.  Co.  V.  Lasseter 
[Ga.]  51  S.  E.  15. 

32.  Court  failed  to  explain  doctrine  of  rea 
ipsa  loquitur.  Lyles  v.  Brannon  Carbonat- 
ing  Co.  [N.  C]  52  S.  E.  233.  Failure  to  in- 
struct on  burden  of  proof  and  credibility  of 
witnesses.  "Carpenter  v.  Jones  [Ark.]  88  S. 
W.  871.  Measure  of  damages  in  action  for 
injuries  to  passenger.  Louisville  R.  Co.  v. 
Blum   [Ky.]    89  S.  W.  186. 

33.  McCartliy  v.  Metropolitan  St.  R.  Co., 
96  N.  Y.  S.  140;  Jennings  v.  Edgefield  Mfg. 
Co.  [S.  C]  52  S.  E.  113.  "Where  an  instruction 
is  correct  except  that  it  singles  out  a  partic- 
ular tact,  a  party  desiring  to  save  an  objec- 
tion on  this  account  should  request  a  modi- 
fication of  the  instruction.  National  Fire 
Ins.  Co.  V.  O'Bryan    [Ark.]    87   S.  W.   129. 

34.  York  V.  New  York,  O.  &  W.  R.  Co.,  108 
App.  Div.   126,   95  N.  Y.  S.   1105. 

.S5.  Jennings  v.  Edgefield  Mfg.  Co.  [S.  C] 
52  S.  B.  113;  Galveston,  etc.,  R.  Co.  v.  Holy- 
fleld  [Tex.  Civ.  App  ]  91  S.  "W.  353;  Raum  v. 
Galveston,  etc.,  R.  Co.  [Tex.  Civ.  App.]  92  S. 
W.  426;  Smith  v.  Newberry  [N.  C]  53  S.  E. 
234;  Goodwin  v.  Mitchell  [Miss.]  38  So.  657. 
Circumstances  under  which  the  violation  of 
a  speed  ordinance  might  be  the  proximate 
cause  of  injury  to  a  licensee.  Missouri,  K.  & 
T.  R.  Co.  V.  Penny  [Tex.  Civ.  App.]  13  Tex. 
Ct.  Rep.  196,  87  S.  W.  718.  Assumption  of 
risk  by  servant.  Smith  v.  Fordyce,  190  Mo. 
1,  88  S.  "W.  679.  Issue  of  punitive  damages 
and  sufliciency  of  evidence  to  sustain  a  find- 
ing therefor.  Roundtree  v.  Charleston  &  W. 
C.  R.  Co.  [S.  C]  52  S.  E.  231;  Jennings  v. 
Edgefield  Mfg.  Co.  [S.  C]  52  S.  B.  113.  Issue 
in  proceedings  to  compel  railroad  company 
to  construct  overfiead  crossing  as  to  whether 
a  grade  crossing  would  not  be  sufficient. 
Herrstrom  v.  Newton  &  N.  W.  R.  Co.  [Iowa] 
105  N.  "W.  436.     The  trial  court  cannot,  after 


the  case  has  been  tried  and  a  judgment  en- 
tered on  a  special  verdict,  make  findings 
covering  issues  tendered  on  the  trial  but 
which  the  parties  fail  to  have  submitted  to 
the  jury.  Coke  &  Reardon  v.  Ikard  [Tex. 
Civ.  App.]  13  Tex.  Ct.  Rep.  232,  87  S.  "W.  869. 
Failure  to  submit  an  issue  will  not  be  a 
ground  for  reversal  unless  its  submission  Is 
requested  in  writing  by  the  party  complair- 
ing  in  the  judgment.  Sayles'  Ann.  Civ.  St. 
1897,  art.  1331.  Mecaskey  v.  Morris  [Tex. 
Civ.  App.]  89  S.  W.  1085. 

Sniiielency  of  request  to  raise  Issue:  A  re- 
quest limiting  the  plaintiff's  damages  to  the 
sum  paid  by  him  for  the  transmission  and 
delivery  of  a  telegram  was  sufficient  to  raise 
the  question  as  to  the  right  of  the  plaintif! 
to  recover  for  mental  suffering.  "Western 
Union  Tel.  Co.  v.  Haley  [Ala.]  39  So.  385. 
A  request  for  a  ruling  that  there  was  no 
sufficient  evidence  to  authorize  a  finding 
that  the  proper  statutory  notice  of  injury 
was  given  to  the  defendant  town  within  the 
time  required  by  the  statute  did  not  raise 
the  question  of  the^form  of  the  notice  where 
the  record  showed  that  the  defendant  in- 
tended merely  to  raise  the  question  of  the 
time.  McCarthy  v.  Dedham,  188  Mass.  204, 
74  N.  E.  319. 

36.  Hubbard  v.  Mobile  &  O.  R.  Co.,  112  Mo. 
App.  459,  87  S.  "W.  52.  An  objection  that  the 
instructions  ao  not  include  all  of  the  de- 
fenses urged  by  defendant  must  be  raised  by 
a  request.  Metropolitan  St.  R.  Co.  v.  "Wish- 
ert  [Tex.  Civ.  APP-]  13  Tex.  Ct.  Rep.  799,  89 
S.  "W.  460.  vin  an  action  against  the  carrier 
for  injury  to  live  stock,  the  court  instructed 
the  jury  that  unless  they  believed  there  was 
an  agreement  as  to  the  freight  rates  to  bo 
paid  before  the  cars  were  placed  and  loaded 
the  plaintiff  would  not  be  entitled  to  recover 
anything  because  of  such  charges,  but  failed 
to  instruct  as  to  the  effect  of  a  written  con- 
tract, set  up  by  the  defendant,  upon  an  oral 
contract  set  up  by  the  plaintiff.  Texas  Cent. 
R.  Co.  V.  Miller  [Tex.  Civ.  App.]  13  Tex.  Ct. 
Rep.  587,  88  S.  W.  499. 

37.  Georgia,  P.  &  A.  R.  Co.  v.  Lasseter 
[Ga.]  51  S.  B.  15.  "Where  a  prayer  was  based 
on  the  evidence  without  making  any  refer- 
ence to  the  pleadings,  the  appellate  court 
cannot  consider  the  pleadings  for  the.  pur- 
pose of  determining  its  correctness.  H»me 
Friendly  Soc.  v.  Roberson,  100  Md.  85,  59  4. 
279. 

38.  Objection  that  certain  items  were 
omitted    from    courts    summary    of    evidence. 
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there  is  no  evidence  on  a  certain  issue,  the  party  is  relieved  of  making  a  formal 
request  for  its  submission.^"  Nor  can  a  party,  in  the  absence  of  a  proper  request, 
complain  that  an  instruction  is  not  sufficiently  specific,^"  or  explicit,*^  or  full,*^ 
or  is  too  technical,*''  or  failure  to  properly  explain  or  define  words  or  terms  used 
in  the  instructions  given,**  or  that  any  such  word  or  term  is  misleading.*^ 

Where  a  party  wishes  a  written  instruction  he  must  request  it,*"  and  where  a 
party  requests  two  special  instructions  upon  the  same  issue,  he  cannot  complain 
if  the  court  fails  to  .select  and  give  the  one  most  favorable  to  him.*' 

Request  for  findings.*^ — Where  no  request  for  findings  are  made,  failure  to 
make  them  cannot  be  urged  on  appeal.*"  So  also,  where  a  cause  is  tried  by  the 
court  without  the  intervention  of  a  jury,  its  judgment  is  not  subject  to  review 
where  no  special  findings  of  facts  are  requested  or  made.^"  Eequests  for  findings 
of  law  are  necessary  in  order  to  preserve  any  question  in  regard  to  the  same.'^'^ 

Eequests  for  findings  must  be  made  in  proper  time.^^  On  court  trial  no  errors 
of  law  are  presented  unless  propositions  were  submitted.'*'' 


Horr  V.  C.  W.  Howard  Paper  Co.  [Wis.]  105 
W.  W.  668.  Instruction  to  support  which 
there  was  no  evidence.  Davis  v.  Richardson 
[Ark.]  89  S.  W.  318.  "Where  evidence  is  com- 
petent for  any  purpose  the  court,  in  the  ab- 
sence of  a  request,  is  not  hound  to  limit  its 
effect,  but  where  the  court  of  its  own  mo- 
tion maltes  an  erroneous  charge  as  to  tiie 
effect  of  the  evidence,  the  party  injured  may 
Justly  complain,  though  he  made  no  request 
covering  the  subject.  Lundvick  v.  VSrest- 
chester  Fire  Ins.  Co.   [Iowa]  104  N.  W.  429. 

39.  Beasley  v.  Surles   [N.  C]   53  S.  B.   360. 

40.  Failure  to  apply  law  to  facts  of  case. 
Georgia,  F.  &  R.  Co.  v.  Lasseter  [Ga.]  51  S. 
E.  15;  Great  Falls  Meat  Co.  v.  Jenkins 
[Mont.]  84  P.  74.  Instruction  correct  in  it- 
self cannot  be  attacked  for  generality  if  no 
request  made.  Ramm  v.  Galveston,  etc.,  R. 
Co.    [Tex.   Civ.  App.]    92   S.  W.  426. 

41.  Mitchell  V.  Pinckney,  127  Iowa,  696, 
104  N.  W.  286.  As  to  elements  of  damage. 
Smith  V.  Fordyce,  190  Mo.  1,  88  S.  W.  679. 
As  to  degree  of  danger  to  which  plaintiff 
must  have  been  subjected  by  defendant's 
negligence  to  justify  him  in  jumping  from 
trestle.  Texas  Midland  R.  R.  v.  Byrd  [Tex. 
Civ.  App.]   90  S.  W.  185.  ^ 

42.  Forrester  v.  Metropolitan  St.  R.  Co. 
[Mo.  App.]  91  S.  W.  401;  Galveston,  etc.,  R. 
Co.  V.  Paschall  [Tex.  Civ.  App.]  92  S.  W.  446; 
Van  De  Bogart  v.  Marinette  &  Menominee 
Paper  Co.    [Wis.]    106  N.  W.   805. 

43.  Equitable  Loan  &  Security  Co.  V.  Lew- 
man   [Ga.]    53  S.  E.  599. 

44.  Gulf,  etc.,  R.  Co.  V.  Hays  [Tex.  Civ. 
App.]  13  Tex.  Ct.  Rep.  762,  89  S.  W.  29.  Oi - 
dinary  care.  Western  Coal  &  Mining  Co.  v. 
Jones  [Ark.]  87  S.  W.  440.  "If  they  were 
negligent  in  their  conduct;"  "proper  care.' 
Dysart-Cook  Mule  Co.  v.  Reed,  114  Mo.  App. 
296,  89  S.   W".   591. 

45.  Instruction  submitting  to  the  jury  the 
question  as  to  whether  the  defendant  "ac- 
cepted" certain  plans  from  the  plaintiff. 
Hight  V.  Klingensmith  [Ark.]  87  S.  W.  138. 

46.  The  court  verbally  instructs  the  jury 
not  to  consider  remarks  of  counsel.  Ameri- 
can Cotton  Co.  v.  Simmons  [Tex.  Civ.  App.] 
13   Tex.    Ct    Rep.    343,    87   S.   W.   842. 

47.  Cane  Belt  R.  Co.  v.  Crosson  [Tex.  C!V. 
App.]   13*Tex.  Ct.  Rep.  123,  87  S.  W.  867. 

48.  See  4  C.  L.  1387. 

40.  Slayton  v.  Felt  [Wash.]  82  P.  173.  In 
action  at  law  tried  by  court  it  must  on  its 


own  motion  make  findings  on  all  material  is- 
sues pleaded.  Jennings  v.  Frazier  [Or.]  80 
P.  1011.  The  failure  of  the  court  to  cover 
all  the  issues  by  its  special  findings.  Else 
V.  Freeman  [Kan.]  83  P.  409.  Findings  on 
issues  made  outside  pleadings  must  be  re  ■ 
quested.  Jennings  v.  Frazier  [Or.]  80  P. 
1011.  ^  judgment  will  not  be  reversed  for 
failure  of  the  court  to  make  a  particular 
finding  -wlien  no  request  therefor  was  made, 
and  the  findings  made  support  the  judgment. 
State  V.  Coughran  [S.  D.]  103  N.  W.  31;  Lo>a 
■B.  Dates  [Ala.]  38  So.  1022.  The  question  of 
limitations  cannot  be  considered  on  appeal 
where  there  is  no  finding  or  request  to  find, 
though  the  question  is  raised  by  the  answer. 
Wallber  v.  Wllmanns,  116  Wis.  246,  93  N. 
W.   47. 

TJuder  Balllnger's  Ann.  Codes  &  St.  g  502», 
providing  that  the  trial  court  must  make 
findings  of  fact  and  conclusions  of  law,  a  re- 
quest for  findings  of  fact  m  favor  of  a  par- 
ticular party  is  insufficient  to  sustain  an  ex- 
ception to  the  failure  of  the  court  to  make 
any  findings  at  a  as  required  by  the  statute. 
Slayton  v.  Felt  [Wash.]  82  P.  173. 

50.  Central  of  Georgia  R.  Co.  v.  Turner 
[Ala.]  39  So.  30;  Daniels  v.  Crane  [Mich.] 
12  Det.  Leg.  N.  547.  104  N.  W.  736.  But  see 
McClung  V.  McPherson  [Or.]  81  P.  567,  whero 
it  was  held  that  the  submission  of  a  case 
to  the  court  alone  for  trial  is  equivalent  to 
a  demand  for  special  verdict,  and  no  re- 
quests for  findings  on  the  issues  is  nece,>- 
sary. 

51.  Gibson  v.  Bailey  Co..  114  Mo.  App.  350. 
89  S.  W.  597.  Failure  to  find  certain  fact's 
not  available  unless  additional  findings  were 
requested.  Veatch  v.  Gray  [Tex.  Civ.  App.] 
91  S.  W.  324.  Where  the  case  is  tried  before 
the  court  without  a  jury  in  order  to  present 
a  question  of  law  to  the  appellate  court,  t'.ie 
parties  should  present  propositions  of  law  to 
the  trial  court  See  Prac.  Act  §  42,  Kurd's 
Rev  St.  1903,  p.  1405.  Grand  Pacific  Hotel 
Co.  V.  Pinkerton,  217  111.  61.  75  N.  E.  427. 

52.  Bequests  made  before  judgment  is  en- 
tered on  findings  already  made  are  in  time 
where  the  case  is  tried  by  the  court  without 
a  Jury.  B.  &  C.  Comp.  §  134,  requiring  re- 
quests to  be  made  at  close  of  evidence,  not 
bning  applicable  to  such  case.  McClung  v. 
McPherson    [Or.]    81  P.   567.         ,,„.,„      , 

53.  Burch  V.  Goodenough,  110  111.  App 
603-    Brown  v.  Rouse,  116  111.  App.  513;    Mii- 
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§  6.  Necessity  of  ruling.^* — Questions  not  raised  by  rulings  in  the  lower 
court  will  not  be  reviewed  on  appeal. ^^  Thus,  an  objection  made  in  the  absence 
of  the  judge  of  the  court  room  and  not  renewed  on  his  return  is  unavailing/"  and 
in  the  absence  of  a  ruling  by  the  lower  court  the  appellate  court  will  not  consider 
the  sufficiency  of  the  pleadings/^  or  the  question  of  necessary  parties,'*  argument 
of  counsel,'"  or  the  admissibility  of  evidence.""  An  exception  to  the  last  ruling 
preserves  the  question  though  there  was  a  previous  ruling  to  the  contrary."^  A 
bare  ruling  excepted  to  is  not  available  if  advantage  is  not  taken  of  it."^  The 
ruling  need  not  be  formal,"'  and  where  the  court  declares  that  it  will  exclude  all 
evidence  of  a  certain  class,  an  exception  to  such  ruling  will  present  the  correctness 
thereof."* 

§  7.  Necessity  and  time  of  exception.^^ — As  a  general  rule  an  exception  must 
be  taken  to  the  ruling  of  the  court  in  order  to  save  the  question  involved  therein  for 
review.""  Exceptions  to  rulings  are  required  in  chancery  the  same  as  in  law  where 
issues  in  chancery  are  tried  to  a  jury,"^  but  not  otherwise."'  An  exception 
must  be  taken  to  the  refusal  to  grant  a  continuance,"'  to  refusal  to  allow  an  amend- 
ment,'" to  refusal  of  leave  to  file  additional  count,''  to  transfer  of  a  case  from  the 


ler  V.  Cobden  Bldg.  &  Loan  Ass'n,  119  111. 
App,  39. 

54.     See  4  C.  L.  13S8. 

5."!.  Masonic  Fraternity  Temple  Als'n  v. 
Chicag-o,  217  111.  58.  75  N.  E.  439;  Upchurch 
V.  Mizell  [Fla  ]  40  So.  29;  Howell  v.  Com- 
mercial Bank  [Fla.]  40  So.  76;  Calhoun  v. 
Texas  Quarry  &  Mfg.  Co.  [Tex.  Civ.  App.] 
90  S.  W.  671;  Sanger  Bros.  v.  Corsicana  Nat. 
Bank  [Tex.  Civ.  App.]  87  S.  W.  737.  Laches. 
Vollenweider  v.  Vollenweider,  216  111.  197,  74 
N.  E.  795.  Authority  of  trustees  to  make  sale. 
Lawler  v.  French  [Va.]  51  S.  B.  180.  Suffi- 
ciency of  the  description  of  the  land  in  a 
title  bond.  Strickland  v.  Hutchinson,  123 
Ga.  396,  51  S.  E.  348.  Constitutionality  of 
Act  1904,  p.  332,  relating  to  schools.  Clark 
V.  Cline,  123  Ga.  856.  51  S.  E.  617.  Constitu- 
tionality of  statute.  Hass  v.  Leverton 
[Iowa]  102  N.  W.  811.  Objection  as  to  suffi- 
ciency in  the  matter  of  description  of  ordi- 
nance authorizing  a  local  improvemen't. 
Close  V.  Chicago,  217  111.  216,  75  N.  B.  479. 
Where  there  "was  no  hearing  or  evidence  on 
the  subject  of  the  apportionment  of  the  costs 
of  widening  a  street  between  the  property 
owners  and  the  public.  West  Chicago  Ma- 
sonic Ass'n  V.  Chicago,  215  111.  278,  74  N.  E. 
159. 

5«.  Objection  to  argument  of  counsel. 
Wells  V.   O'Hara,   110  111.  App.   7. 

57.  Defects  in  declaration  which  are  not 
specifically  pointed  out  and  passed  upon  by 
the  trial  court  will  not  be  considered  on  ap- 
peal, though  they  would  have  been  fatal  it 
prooerly  objected  to.  Oulighan  v.  Butler 
[Mass.]  75  N.  B.  726.  Where  the  recor.l 
shows  no  ruling  by  the  lower  court  upon  a 
demurrer,  it  will  be  presumed  that  the  de- 
mur-rer  "was  withdrawn  or  "was  not  insisted 
upon,  and  the  appellate  court  "will  not  con- 
sider it.  Henderson  v.  Berry  Co.  [Ala.]  39 
So.  662;  Troy  v.  Elyton  Land  Co.  [Ala.]  39 
So.  589.  A  demurrer  relating  to  formal  de- 
fects only  should  be  disposed  of  by  the  com- 
mon pleas  division.  Keeler  v.  Lederer  Realty 
Corp.,   26  R.  I.   524,   59  A.   855. 

58.  An  objection  to  the  ruling  of  the 
court  in  holding  that  a  certain  person  was 
not  a  necessary  party  to  the  suit  which  was 


presented  only  by  a  special  exception  to  the 
petition,  and  upon  which  no  action  was  taken 
by.  the  court,  must  be  considered  as  "waived. 
Guarantee  Savings  Loan  &  Inv.  Co.  v.  Cash 
[Tex.  Civ.  App.]   87   S.  W.  749. 

59.  Whaley  v.  Vanatta  [Ark.]  91  S.  W. 
191. 

eo.  Armour  Packing  Co.  v.  Vietch-Toung 
Produce  Co.  [Ala.]  39  So.  680;  Summerville 
V.  Penn  Drilling  Co.,  119  111.  App.  162.  When 
the  trial  court  reserves  its  ruling  on  evi- 
dence and  is  not  again  requested  to  rule  no 
question  thereon  is  presented  for  review^. 
Naas  v.  Welter,   92  Minn.  404,  100  N.  W.  211. 

61.  Objection  to  evidence  sustained,  but 
court  stated  during  argument  that  evidence 
was  in.  Steltemeier  v.  Barrett  [Mo.  App  ]  91 
S.  W.   56. 

62.  Evidence  withdrawn  on  objection 
though  objection  was  overruled.  Bird  v. 
Utica  Gold  Min.  Co.   [Cal.  App.]   84  P.  256. 

63.  Gregg  V.  Barnes  Co,  110  111.  App.  238. 

64.  Corrigan  v.  Funk,  109  App.  Div.  846, 
96  N.  T.  S.  910. 

65.  See  4  C.L.  1388. 

66.  In  re  Moebus  [N.  H.]  62  A.  170;  White 
V.  Western  State  Bank,  119  111.  App.  354; 
Axelson  v.  Anderson  [Colo.]  83  P.  626.  Rul- 
ings on  evidence  and  instructions  not  re- 
viewed. Cutter  V.  Pierson,  26  Pa.  Super.  Ct. 
10;  Upchurch  v.  Mizell  [Fla.]  40  So.  29;  Se- 
lesky  V.  VoUmer,  107  App.  Div.  300,  95  N.  T. 
S.  130;  Perry  v.  Potsdam,  106  App.  Div.  297, 
94  N.  T.  S.  683. 

A  motion  for  a  new  trial  cannot  take  tho 
place  of  exceptions  taken  on  the  trial.  Bird 
V.  Bird,  218  111.  158,  75  N.  B.  760;  Feather- 
stone  Foundry  &  Mach.  Co.  v.  Criswell  [Ind. 
App.]  75  N.  E.  30.  Grounds  not  included 
waived.  Variance  by  motion  to  exclude  evi- 
dence on  other  specific  grounds.  City  of 
Ottawa  V.  Hayne,  114  111.  App.  21. 

67.  Henline  v.  Brady,  110  111.  App.   75. 
Wittmann   v.   Wittmann,    110    111.   App. 


68. 
201. 

69. 

70. 
App. 

71. 


Reynolds  v.  Smith   [Fla.]   38  So.   903. 
Sanks  v.  Chicago  &  A.  R.  Co.,   112  111. 
385. 
Kinnare   v.   Chicago   &   N.   W.   R.   Co., 


114    in.   App.    230. 
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law  to  the  equity  docket,"  to  the  admission/'  or  exclusion  of  evidence/S  to  refusal  to 
strike  out  evidence,-  to  remarks  of  the  trial  judge,"  to  improper  remarks  or 
argument  of  counsel,"  the  giving  or  refusing  of  instructions,"  to  the  report  of  a 
referee  or  master,"  to  an  order  denying  motion  for  judgemnt  on  pleadings,^''  to 
direction  o±      or  refusal  to  direct  a  Yerdict,«==  to  the  findings  of  fac^"  or  ndings 


72.  Kessner  v.  Phillips,  189  Mo.  515,  88  S. 
W.  66. 

73.  German  v.  Browne  [Ala.]  39  So.  742; 
Harnish  v.  Miles.  Ill  111.  App.  105;  Fabian  v. 
Traeger,  117  111.  App.  176;  Schloss-Sheffleld 
Steel  &  Iron  Co.  v.  Hutchinson  [Ala.]  40  So. 
114;  Asher  v.  Kentucky  Union  Co.,  27  Ky.  L. 
R.  1102,  87  S.  W.  1087;  Levison  v.  Davis,  212 
Pa.  148,  61  A.  819;  Marcy  v.  Parker  [Vt.]  62 
A.  19.  Even  though  the  admission  of  the 
evidence  was  stated  as  ground  for  a  new- 
trial.  Peatherstone  Foundry  &  Mach.  Co.  v. 
Criswell  [Ind.  App.]   75  N.  B.   30. 

In  suits  In  chancery  exceptions  to  the  rul- 
ing of  the  court  in  admitting  evidence  in  a 
trial  before  a  jury  over  objection  are  not 
necessary  to  preserve  the  question  of  the 
admission  of  the  evidence  for  review.  Bird 
v.  Bird,  218  111.  158,  75  N.  B.  760.  But  under 
Sup.  Ct.  Rule  67,  assignments  of  error  to 
ruling  on  evidence  in  an  equity  suit  cannot 
be  received  on  appeal,  unless  exceptions  are 
filed  either  to  the  ruling  or  to  the  court's 
finding  of  fact  and  conclusion  of  law.  Swope 
V.  Snyder,  209  Pa.  352,  58  A.  669. 

74.  But  where  the  evidence  to  sustain  the 
verdict  is  very  unsatisfactory,  failure  to  ex- 
cept to  the  exclusion  of  competent  evidence 
will  not  preclude  a  reversal  on  account  of 
such  conclusion.  Evidence  excluded  under 
Code  Civ.  Proc.  §  829,  relating  to  evidence  of 
transactions  with  decedents.  Bernstein  v. 
.Cahen,   48    Misc.    639,    96   N.    Y.    S.    209. 

75.  Stauber  v.  Ellett  [Mich.]  12  Det.  Leg. 
N.   156,   103   N.   W.   606. 

76.  Upchurch  v.  Mizell  [Fla.]  40  So.  29; 
Gardner  v.  Pitcher,  109  App.  Div.  106,  95  N. 
Y.  S.   678. 

77.  Champagne  v.  Hamey,  189  Mo.  709,  88 
S.  "W.  92;  Pittsburg,  etc.,  R.  Co.  v.  Campbell, 
116  111.  App.  356;  Pittsburgh,  etc.,  R.  Co.  v. 
Moore,  110  111.  App.  304;  Champagne  v.  Ha- 
mey, 189  Mo.  709,  88  S.  W.  92. 

78.  Wheaton  v.  Liverpool  &  London  & 
Globe  Ins.  Co.  [S.  D.]  104  N.  W.  850;  Zipkie 
V.  Chicago,  117  111.  App.  418;  Hales'  Adm'rs 
V.  Gilbert' [Ky.]  91  S.  W.  721;  Alft  v.  Clin- 
tonville  [Wis.]  105  N.  "W.  561;  Borneman  v. 
Chicago,  etc.,  R.  Co.  [S.  D.]  104  N.  W.  208; 
Mitchell  V.  Pinckney,  127  Iowa,  696,  104  N. 
W.  286;  State  v.  Kirkpatrick  [Iowa]  105  N. 
W.  121;  Kunkel  v.  Utah  Lumber  Co.  [Utah] 
81  P.  897;  Dyer  v.  Middle  Kittitas  Irr.  Dist. 
[Wash.]  82  P.  301;  York  v.  New  York,  O.  & 
W.  R.  Co.,  108  App.  Div.  126,  95  N.  Y.  S.  1105; 
Davis  v.  Alexander,  99  Me.  40,  58  A.  55;  Pal- 
mer V.  Coyle,  187  Mass.  136,  72  N.  B.  844. 
Oral  charge.  Armour  Packing  Co.  v.  Vietch- 
Young  Produce  Co.  [Ala.]  39  So.  680.  In- 
struction submitting  issues  to  jury.  Sharp- 
ton  v.  Augusta  &  A.  R.  Co.  [S.  C]  51  S.  B. 
553.  Failure  to  submit  certain  question  to 
jury.  Twaddell  v.  Weidler,  109  App.  Div. 
444,  96  N.  Y.  S.  90.  Answer  to  request  for 
instructions  will  not  be  considered  where 
no  exception  "was  taken  to  the  ruling.  Sib- 
ley V.  Robertson,  212  Pa.  24,  61  A.  426.  No 
objection  made  below  that  the  instruction 
was  misleading  or  was  not  supported  by  the 


evidence.  Turrittin  v.  Chicago,  etc.,  R.  Co 
[Minn.]  104  N.  W.  225.  A  statute  requiring 
the  court  to  render  such  judgment  as,  on  in- 
spection of  the  whole  record,  It  shall  appear 
ought  to  be  rendered,  does  not  apply  so  as 
to  permit  a  reversal  of  a  judgment  as  against 
the  evidence  where  the  charge  was  not  ex- 
cepted to.  Code  §  957.  Alleged  defect  does 
not  arise  in  the  record  as  distinguished  from 
the  case  proper.  Babcock  Printing  Press 
Mfg.  Co.  V.  Herbert,  137  N.  C.  317,  9  S.  E 
349. 

Where  the  trial  Judge  charges  as  requested 
and  afterwards  charges  erroneously,  the  lat- 
ter charge  must  be  excepted  to  and  not  the 
charge  given  on  request  as  modified  by  the 
later  charge.  Sharpton  v.  Augusta  &  A.  R. 
Co.    [S.  C]    51   S.  E.   553. 

79.  McGregor  v.  J.  A.  Ware  Const.  Co.,  188 
Mo.  611,  87  S.  W.  981.  No  objections  to  mas- 
ter s  report  not  embraced  by  exceptions  filed 
thereto.  Hess  v.  Peck,  111  111.  App.  Ill- 
Johnson's  Estate,  29  Pa.  Super.  Ct  255- 
Houston  v.  Polk  [Ga.]  52  S.  B.  83. 

80.  Burrowes  Co.  v.  Rapid  Safety  Filter 
Co.,    97   N.   Y.   S.    1048. 

81.  Wood  V.  Rairden,  97  N.  Y.  S.  735- 
Beckwith  v.  Dierks  Lumber  &  Coal  Co' 
[Neb.]   106  N.  W.   442. 

82.  Such  an  exception  is  necessary  to  the 
review  of  the  sufficiency  of  the  evidence. 
Earp  V.  Lilly,  217  111.  582,  75  N.  E.  562.  De- 
nial of  motion  for  directed  verdict  need  not 
be  excepted  to  (Satterlee  v.  Modern  Brother- 
hood of  America  [N.  D.]  106  N.  W.  561);  but 
the  sufficiency  of  evidence  is  presented  on 
appeal  from  an  order  denying  a  new  trial, 
though  there  is  no  sufficient  exception  to  the 
refusal  to  direct  a  verdict  (Weizinger  v.  Erie 
R.   Co.,   106  App.  Div.   411,   94  N.   Y.   S.   869). 

83.  Cartsens  v.  Alaska  S.  S.  Co.  [Wash.] 
81  P.  691;  Fleer  v.  Reagan,  24  Pa.  Super.  Ct. 
170;  Grand  Pacific  Hotel  Co.  v.  Pinkerton, 
118  111.  App.  89;  Adams  v.  Casey  [Wash.]  80 
P.  853;  Empire  Realty  Corp.  v.  Sayre,  107 
App.  Div.  415,  95  N.  Y.  S.  371.  Where  no  ex- 
ception is  taken  to  a  statement  of  fact  in  a 
finding,  such  statement  will  be  held  on  ap- 
peal as  conclusive.  Dawson  v.  Orange 
[Conn.]  61  A.  101.  Where  no  exception  be- 
low, findings  of  referee  and  decree  thereon 
will  not  be  reviewed.  Lockhaven  Trust  & 
Safe  Deposit  Co.  v.  U.  S.  Mortg.  &  Trust  Co. 
[Colo.]  81  P.  804.  The  statement  will  not 
be  striken  for  failure  to  except  to  the  find- 
ings but  will  be  held  for  the  sole  purpose 
of  reviewing  that  portion  thereof  which  has 
to  do  with  the  exclusion  of  evidence  by  ap- 
pellants. Bringgold  v.  Bringgold  [Wash.]  82 
P.   179. 

When  rule  Inaiipllcahle:  No  exception  to 
findings  of  fact  made  by  the  court  without 
a  jury  is  necessary  to  a  review  of  such  ques- 
tions on  appeal  to  the  appellate  division. 
Henderson  v.  Dougherty,  95  App.  Div.  346, 
88  N.  Y.  S.  665.  See,  also,  Sutherland  v.  St. 
Lawrence  County,  103  App.  Div.  597,  93  N.  Y. 
S.  958.  Where  the  judgment  is  excepted  to 
and  the  record  contains  a  statement  of  the 
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on  propositions  of  law  submitted  "*  to  order  for  Judgment,*'  to  an  order  discharging 
rule  for  judgment,^"  to  the  judgment  of  the  trial  court,*'  and  to  denial  of  new 
trial ;  *'  but  inadvertent  omission  of  exceptions  from  the  printed  case  will  not 
preclude  a  review;*"  nor  will  a  party  be  precluded  by  failure  to  take  exceptions 
where  it  was  impossible  for  him  to  do  so ;  °°  nor  where  there  is  a  mutual  under- 
standing between  court  and  counsel  that  no  exceptions  need  be  taken  in  order  to 
preserve  a  certain  question,"'^  and  M'here  justice  requires  it,  the  court  may  disregard 
the  failure  to  take  exception ;  "^  and  judgment  based  on  a  reservation  of  a  point 
of  law  which  is  not  properly  made  will  be  reversed  whether  an  exception  has  been 
taken  or  not.°*  Errors  apparent  on  the  face  of  the  record  will  be  reviewed  though 
not  excepted  to,°*  and  the  trial  court  may  grant  new  trial  for  errors  not  excepted 
to.*"     Specification  in  motion  for  new  trial  does  not  cure  failure  to  except.'* 

'Time  of  taking  exceptions.^'' — Where  it  does  not  affirmatively  appear  from  the 
bill  of  exceptions  that  exception  was  taken  in  due  time,  the  writ  of  error  will  be 
dismissed.'*    Exceptions  may  be  taken  at  any  time  before  verdict.'"    Exceptions 


facts,  the  findings  may  be  assailed  although 
no  exceptions  to  them  has  been  taken.  Bren- 
ton  V.  Peck  [Tex.  Civ.  App.]  13  Tex.  Ct.  Rep. 
214,  87  S.  W.  898.  Though  there  be  no  ex- 
ceptions to  the  findings,  the  court  will  ex- 
amine rulings  as  to  the  exclusion  of  evi- 
dence where  proper  exceptions  were  taken 
to  same.  Smith  v.  Glenn  [Wash.]  82  P.  605. 
Where  the  findings  of  fact  are  not  filed  until 
after  the  appeal  has  been  perfected,  the 
failure  of  the  appellant  to  except  to  such 
findings  will  not  preclude  him  from  object- 
ing to  them  in  the  appellate  court.  Brenton 
V.  Peck  [Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  214, 
S7  S.  W.  898.  Conclusion  of  law.  Adams  v. 
Pittsburgh,  etc.,  R.  Co.  [Ind.]  74  N.  E.  991. 
Where  the  trial  court  upon  request  states 
separately  Its  conclusion  of  law  and  fact, 
there  must  be  an  exception  to  the  conclu- 
sions of  law.  A  motion  for  a  new  trial  in 
the  absence  of  such  exception  will  not  cure 
the  omission.  Providence  Washington  Ins. 
Co.  v.  Paducah  Towing  Co.  [Ky.]  89  S.  W. 
722.  ' 

84.  Gratiot  St.  Warehouse  Co.  v.  St.  Louis, 
«tc.,  R.  Co.   [111.]   77  N.  B.   675. 

85.  Miller  v.   Cambria  County,   25  Pa.  Su- 
per. Ct.  591. 

86.  Chambers  v.  McLean,  23  Pa.  Super.  Ct. 
S51. 

87.  Gadsden    Distilling    Co.    v.    Keddedy 

Stave  &  Cooperage  Co.  [Ala.]  39  So.  622. 
Judgment    for    cost.      Keene    v.    Sappington 

[Mo.  App.]  88  S.  W.  144.  Order  of  court  set- 
ting aside  report  of  commissioners  In  con- 
^iemnation  proceedings  and  appointing  a  new 
•commission.     City  of  St.  Louis  v.  Lawton,  189 

Mo.  474,  88  S.  W.  80.  An  exception  to  the 
judgment  is  necessary  in  order  to  save  any 
question  as  to  the  findings  of  the  trial  Judge. 
"Wallace    v.     North    Alabama    Traction     Co. 

[Ala.]  40  So.  89. 

88.  Wallace    v.    North    Ala.    Traction    Co. 
[Ala.]    40   So.    89;   Hawley   v.   Huth,    114   111. 

App.    29;    Moore    v..  Hartford    Life    Ins.    Co. 

[Mich.]  13  Det.  Leg.  N.  13,  106  N.  W.  1116; 
■Sicher  v.  Rambousek  [Mo.]  91  S.  W.  68; 
Kiesewetter  v.  Supreme  Tent  of  the  Knights 
of  the  Maccabees  of  the  World,  112  111.  App. 

48;  Jacksonville  Elec.  Co.  v.  Adams  [Fla.] 
39  So.  183.  A  party  cannot  raise  objection  to 
the  judgment  in  the  absence  of  an  exception 
to  overruling  the  motion  for  a  new  trial. 
Reedy  Elevator  Mfg.  Co.  v.  Mertz,  107  Mo 
App.  28,  80  S.  W.  684. 


89.  Where  the  trial  court  in  granting 
plaintiff's  motion  for  the  direction  of.  a  ver- 
dict remarked  that  the  motion  was  granted 
"subject  to  the  exceptions  as  taken  by  the 
defendant,"  the  appellate  court  will  presume 
either  that  exceptions  were  taken  and  inad- 
vertently omitted,  or  that  there  was  a  mut- 
ual understanding  between  court  and  counsel 
that  no  exceptions  need  be_taken.  Hamilton 
V.  Pelonsky,   48  Misc.  554,   96  N.  T.  S.  216. 

90.  Where  a  motion  or  nonsuit  is  decided 
after  conclusion  of  the  trial  and  evidenced 
by  an  order  formally  entered,  and  there  was 
no  opportunity  to  except,  the  appellate  di- 
vision will  review  the  order  as  though  ex- 
ception was  taken.  Sutherland  v.  St.  Law- 
rence County,  103  App.  Div.  597,  93  N.  T.  S. 
968.  See,  also,  Brenton  v.  Peck  [Tex.  Civ. 
App.]  13  Tex.  Ct.  Rep.  214,  87  S.  W.  898.  Ob- 
jections and  exceptions  by  the  party  in  de- 
fault, are  not  required  to  review  proceed- 
ings on  inquest  of  damages.  Chicago  &  M. 
Blec.   R.   Co.  V.   Krempel,   116  111.  App.    253. 

91.  Hamilton  v.  Pelonsky,  48  Misc.  554,  96 
N.  T.  S.  216;  Odell  v.  Petty  [S.  D.]  104  N.  W. 
249.  A  certificate  of  the  trial  to  the  effect 
that  an  exception  is  deemed  fo  be  taken  to 
each  of  his  rulings  without  the  formality  of 
an  exception  really  being  taken  is  insuffi- 
cient to  preserve  the  question  for  review  un- 
less such  exceptions  are  incorporated  in  a 
bill  of  exceptions.  McLennon  v.  Penner  [S 
D.]   104  N.  W.   218. 

92.  To  send  the  petitioner  to  the  superior 
court  merely  or  the  purpose  of  representing 
the  questions  in  a  formal  manner  is  usually 
considered  unnecessary  when  the  questions 
are  so  presented  that  they  can  be  fairly 
considered.     In  re  Moebus   [N.  H.]   62  A.  170. 

»3.     Cover  v.  Hoffman   [Pa.]    62  A.  836. 
94.     Elliott  V.  Elliott  [Colo.]   83  P.  630. 

Nagle  V.  Laxton   [Mass.]   77  N.  E.   719. 

Zipkle  V.  Chicago,  117  111.  App.  418. 

See  4  C.  L.  1391. 

Gray   Lumber   Co.   v.   Gaskin,    122   Ga. 
342,  50  S.  E.  164. 

90.  But  when  not  taken  until  after  the 
jury  have  returned  ready  to  render  their 
verdict,  It  will  receive  a  strict  construction 
by  the  appellate  court.  Twaddell  v  Weidler 
109  App.  Div.  444,  96  N.  T.  S.  90.  An  excep- 
tion to  the  submission  of  the  case  on  special 
issues  and  the  refusal  of  a  requested  gen- 
eral charge  covering  all  issues  must  be 
taken  before  the  verdict.    Bourland  v.  Schulz 
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to  instructions  may  in  some  states  be  taken  at  any  time  during  the  term.^  An 
exception  to  the  taxation  of  cost  must  be  made  at  the  term  at  which  the  judgment 
is  rendered.^  An  exception  to  an  order  setting  aside  the  report  of  commissioner 
cannot  be  made  for  the  first  time  after  the  report  of  the  new  commissioner  has 
been  filed.'  An  exception  to  the  overruling  of  plea  of  privilege  should  be  taken 
at  the  time,  and  cannot  be  taken  by  a  motion  after  jiidgmeat  for  reconsideration 
of  such  ruling.* 

§  8.  Form  and  sufficiency  of  objection.^ — The  prime  essential  of  an  objection 
is  that  it  must  point  out  specifically  the  matter  objected  to,"  but  care  should  be 
exercised,  in  pointing  out  the  specific  objections,  to  include  all  grounds  of  objec- 
tion which  the  party  wishes  to  urge  on  appeal,  for  ordinarily  the  court  will  confine 
itself  to  the  particular  objections  urged  below.'  Where  a  general  objection  is  over- 
rided,  specific  grounds  of  objection  cannot  be  urged  on  appeal.' 

To  evidence." — An  objection  to  evidence  must  specify  the  ground  of  the  objec- 
tion with  sufficient  particularity  to  enable  the  court  to  ascertain  the  precise  ground 
of  the  objection  and  to  what  portion  of  the  evidence  it  applies.'"    An  objection  of 


[Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  423,  87  S. 
W.  1167.  Irregularity  in  summoning  jury- 
must  be  excepted  to  before  verdict.  Code 
1887,  §  3156,  as  amended  by  Feb.  27,  1894. 
Exceptions  to  charge  must  be  taken  at  trial. 
Nagle  V.  Laxton  [Mass.]  77  N.  B.  719.  Ex- 
ception to  charge  must  be  noted  before  ver- 
dict. Leonard  v.  Leslie,  23  Pa.  Super.  Ct.  63. 
Exception  to  ruling  on  evidence  must  be 
taken  at  the  trial  and  one  subsequently  al- 
lowed is  unavailing.  Annans  v.  Sewell  [Or.] 
84  P.  395.  If  leave  is  granted,  objection  to 
charge  may  be  made  after  jury  retire.  Dal- 
ton  V.  Moore  [C.  C.  A.]   141  F.  311. 

1.  But  if  the  instructions  are  oral  they 
may  be  excepted  to  -when  filed,  opportunity 
for  excepting  to  them  as  written  instruc- 
tions being  given  by  requiring  filing  with 
the  clerk  at  least  one  full  day  before  the 
close  of  the  term.  See  Acts  1903,  p.  338, 
c.  193,  §  1.  Strong  v.  Boss  [Ind.  App.]  75 
N.  E.  291. 

2.  Keene  v.  Sapplngton  IMo.  App.]  88  S. 
W.  144. 

a.  In  condemnation  proceedings.  City  of 
St.  Louis  V.  Lawton,  189  Mo.  474,  88  S.  "W.  80. 

4.  Atchison,  etc.,  R.  Co.  V.  Dawson  [Tex. 
Civ.  App.]   ao  S.  W.  65. 

5.  See  i  C.  L.  1392. 

6.  An  objection  that  the  proceedings  of  a 
city  council  levying  paving  taxes  were  ir- 
regular, invalid,  and  without  authority  of 
law,  was  insufficient  to  raise  any  question  as 
to  the  correctness  of  the  council's  estimate 
as  to  the  number  of  square  feet  chargeable 
to  the  taxpayer.  Marshalltown  Light,  Power 
&  R.  Co.  V.  Marshalltown,  127  Iowa,  637,  103 
N.  "W.  1005.  An  objection  that  an  ordinance 
■authorizing  a  local  improvement  does  not 
•specify  the  nature,  character,  locality  and 
description  of  the  proposed  improvement  is 
not  sufficiently  specific.  Close  v.  Chicago,  217 
111.  216,  75  N.  E.  479.  But  in  such  case  it  is 
the  duty  of  the  court  to  require  the  objec- 
tion to  be  made  more  specific,  and  if  this  is 
not  done  the  generality  of  the  objection 
will  not  prevent  a  review  on  appeal.  Id.  Ob- 
jection to  pleadings.  Oulighan  v.  Butler 
[Mass.]  75  N.  E.  726.  Defects  of  substance 
in  a  declaration  may  be  raised  by  a  request 
for  a  ruling  that  proof  of  all  the  allegations 
pleaded  does  riot  entitle  the  plaintift  to  re- 
cover.    In  action  for  death.     Id. 


7.  Where  a  demurrer  averred  want  of  ju- 
risdiction generally,  denying  the  power  of 
the  court  to  entertain  a  petition,  not  because 
the  hearing  was  in  vacation  but  by  reason 
of  a  lack  of  power  to  grant  relief  prayed 
for,  such  demurrer  did  not  raise  any  objec- 
tion to  the  jurisdiction  on  account  of  the 
hearing  being  in  vacation.  Owens  v.  Wad- 
dell  [Miss.]  39  So.  459.  The  authority  of  an 
attorney  to  appear  for  a  party  cannot  be 
raised  by  an  objection  that  there  Is  no  evi- 
dence in  the  case  legally  sufficient  to  entitle 
plaintiff  to  recover.  Fowler  v.  State,  99  Md. 
594,  58  A.  444.  An  objection  that  the  wid- 
ening of  a  street  was  a  public  improvement 
and  a  public  benefit  is  Insufficient  to  raise 
the  question  of  the  apportionment  of  the 
costs  of  the  improvement  between  the  prop- 
erty owners  and  the  public.  West  Chicago 
Masonic  Ass'n  v.  Chicago,  215  111.  278,  74  N. 
E.  159.  Even  though  the  lower  court  be 
found  in  error  in. sustaining  a  demurrer  upon 
one  of  the  groundg  assigned,  if  there  were 
other  grounds  assigned  which  should  have 
been  sustained,  the  judgment  will  be  af- 
firmed. Gaynor  v.  Bauer  [Ala.]  39  So.  749. 
Where  a  statute  forbids  the  trial  of  cases 
involving  contested  Issues  at  special  session 
of  court,  except  Tvhere  a  certain  notice  of 
the  session  has  been  given,  unless  upon  writ- 
ten agreement  of  parties  an  objection  to  the 
assignment  of  a  case  wherein  the  statutory 
requirements  have  not  been  complied  with, 
filed  by  counsel,  the  defendant  not  appear- 
ing, and  written  exceptions  filed,  constitute 
a  sufficient  objection  to  save  the  point,  it  be- 
ing, moreover,  the  duty  of  the  court  to  ascer- 
tain whether  the  statute  had  been  complied 
with  before  proceeding  with  the  case.  See 
Gen.  St.  1902,  §  454.  O'Keefe  v.  Scoville  Mfg. 
Co.  [Conn.]  61  A.  961.  Must  not  falsely  as- 
sume facts  as  predicate  for  objection.  Car- 
hart  V.  Oddenkirk  [Colo.  App.]  79  P.  303. 

8.  Alabama  Great  So.  R.  Co.  v.  Sanders 
[Ala.]  40  So.  402. 

9.  See  4  C.  L.  1392. 

10.  Senterfeit  v.  Shealy,  71  S.  C.  259,  51 
S.  E.  142;  Pooler  v.  Smith  [S.  C]  52  S.  B.  967; 
Davidson  S.  S.  Co.  v.  U.  S.  [C.  C.  A.]  142  F. 
315;  Western  &  A.  R.  Co.  v.  Branan,  123  Ga. 
692,  51  S.  E.  650.  Where  the  objection  to  the 
admission  of  a  record  did  not  specify  as  a 
ground    of    objection    that    the    preliminary 
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irrelevancy  is  not  sufficient  to  raise  the  question  of  competency.^^  So  also,  a  general 
objection  for  incompetency  not  specifying  in  what  particulars  the  evidence  is  incom- 
petent is  not  sufficient,  unless  the  evidence  is  not  competent  for  any  purpose 
whatever.^^'^'  So  also,  an  objection  to  evidence  collectively  is  insufficient  where 
any  of  the  evidence  is  admissible.".  A  general  request  for  a  iniling  that  the  plaint- 
iff cannot  recover  does  not  sufficiently  call  the  attention  of  the  trial  judge  to  the  fact 


proof  was  not  sufBcient.  Baltimore,  etc.,  R. 
Co.  V.  Brubaker,  217  111.  462,  75  N.  E.  523.  Ob- 
jection to  evidence  must  state  the  precise 
ground  and  raises  only  the  stated  ground. 
Conklin  v.  Tates  [Okl.]  83  P.  910.  A  motion 
to  strike  out  the  testimony  of  a  witness  be- 
cause the  witness  testified  partly  from  his 
own  memoranda  and  partly  from  a  copy 
thereof  could  not  be  sustained.  If  the  mov- 
ant wished  to  prevent  the  witness  from  tes- 
tifying- from  the  copy  he  should  have  inter- 
posed a  proper  objection.  Southern  R.  Co.  v. 
State  [Ind.]  75  N.  E.  272.  Where  a  witness 
was  testifying  to  the  value  of  a  horse,  an 
objection  in  general  form,  as  "I  object," 
without  specifying  the  ground.  "Vagt  v.  Ut- 
man,  125  Wis.  265,  104  N.  W.  88.  Where 
there  is  anything  in  a  stipulation  relating 
to  the  facts'  of  the  case  which  limits  its  use 
to  a  former  trial,  such  matters  should  be 
pointed  out  by  the  court  on  a  second  trial. 
Mugge  V.  Jackson  [Fla.]  39  So.  157.  In  an 
action  against  a  city  for  injuries  caused  by 
a  defective  sidewalk  an  objection  to  evidence 
of  subsequent  repairs  by  the  city  on  the 
ground  that  such  evidence  related  to  a  time 
subsequent  to  the  injury,  is  sufficiently  spe- 
cific. Bailey  v.  Kansas  City,  189  Mo.  503,  87 
S.  W.  1182. 

11.  Competency  of  secondary  evidence. 
Michigan  Paper  Co.  v.  Kalamazoo  Valley 
Blec.  Co.  [Mich.]  12  Det.  Leg.  N.  32,  104  N. 
VA  387. 

12,  13.  Mugge  v.  Jackson  [Fla.]  39  So.  157; 
Summerville  v.  Penn  Drilling  Co.,  119  111. 
App.  152;  Indiana,  etc.,  R.  Co.  v.  Otstot,  113 
111.  App.  37;  Sloss-Sheffleld  Steel  &  Iron  Co. 
V.  Hutchinson  [Ala.]  40  ^o.  114.  General  ob- 
jection to  slightly  inaccurate  hypothetical 
question.  Chicago  &  A.  R.  Co.  v.  Wise,  206 
111.  453,  69  N.  B.  500.  General  objection  to 
introduction  of  deed  Tvill  not  raise  defi- 
ciencies in  descri_ption.  Preston  v.  Davis,  112 
111.  App.  636.  General  objection  to  evidence 
will  not  raise  a  technical  ground.  Illinois 
Cent.  R.  Co.  v.  Burke,  112  111.  App.  415.  Gen- 
eral objection  insufficient  to  question  as  to 
what  was  reasonable  value  because  it  had 
not  been  shown  that  there  "was  not  cus- 
tomary value.  Maneaty  v.  Steele,  112  111. 
App.  19. 

"Incompetent,  irrelevant  and  Immaterial" 
insufficient.  Shandrew  v.  Chicago,  etc.,  R.  Co. 
[C.  C.  A.]  142  P.  320;  Maul  v.  Steele  [Minn.] 
104  N.  W.  4.  That  it  is  "obnoxious  to  the  pro- 
visions of  section  829  of  the  code"  suffices  to 
challenge  competency  of  testimony  as  to 
transactions  with  deceased  persons,  etc. 
Russell  V.  Hitchcock,  93  N.  T.  S.  950.  Ob- 
jection to  proof  of  a  change  in  a  contract 
that  it  was  immaterial  and  irrelevant  and 
tended  to  vary  the  contract  executed  does 
not  raise  the  objection  that  there  was  no 
consideration  for  such  change.  Gurski  v. 
Doscher,  98  N.  T.  S.  588.  "Irrelevant,  imma- 
terial, and  incompetent  under  the  pleadings" 
Seestadt    [Mich.]    12  Det.  Leg.  N.   918,   106  N. 


insufficient  to  raise  variance.  Kolodziejski  v. 
W.  557.  Objection  that  testimony  "incompe- 
tend"  insufficient  to  present  claim  that  it  Is 
secondary  and  no  foundation  laid.  Smith  v. 
Hubbell  [Mich.]  12  Det.  Leg.  N.  860,  106  N. 
W.  547.  "Incompetent  and  not  matter  of 
expert  knowledge"  does  not  raise  objection 
that  ultimate  issue  for  jury  was  submitted. 
Bragg  V.  Metropolitan  St.  R.  Co.  [Mo.]  91  S. 
W.  527.  An  objection  to  evidence  as  "incom- 
petent, irrelevant  and  immaterial,"  and  that 
it  "throws  no  light  on  the  Issues  of  the 
case,"  is  too  indefinite  and  uncertain  and 
general  to  present  any  question  on  appeal. 
Hicks  V.  State  [Ind.]  75  N.  E.  641.  An  ob- 
jection that  the  question  was  illegal,  irrele- 
vant and  immaterial,  and  an  attempt  to  im- 
peach the  witness  on  an  immaterial  matter, 
is  insufficient  where  the  ans"wer  of  the  wit- 
ness is  responsive  to  the  question,  and  a  por- 
tion of  such  answer  relates  to  material  mat- 
ters. Alabama  Great  So.  R.  Co.  v.  Bonner 
[Ala.]  39  So.  619.  Objections  to  the  testi- 
mony that  it  is  immaterial,  irrelevant  and 
inadmissible  is  so  general  as  to  furnish  a 
very  weak  basis  for  reversal,  and  in  order 
to  test  their  force  it  would  be  necessary  for 
the  appellate  court  to  be  advised  as  to  the 
condition  of  the  entire  evidence.  State  v. 
Farrier,  114  La.  579,  38  So.  460.  Objection  to 
sheriff's  deed  for  irregularity  will  not  reach 
misdescription.  Kenner  v.  Wilkinson,  33 
Colo.  445,  80  P.  1043.  To  hypothetical  ques- 
tion as  not  containing  all  the  facts  must 
point  out  the  omission.  Riverton  Coal  Co. 
V.  Shepherd,  111  111.  App.  294;  Illinois  C.  R. 
Co.  V.  Becker,  119  111.  App.  221. 

14.  Barnewell  v.  Stephens  [Ala.]  38  So. 
662;  Dolan  v.  Meehan  [Tex.  Civ.  App.]  80  S. 
W.  99;  St.  Louis  S.  W.  R.  Co.  v.  Frazier  [Tex. 
Civ.  App.]  87  S.  W.  400;  Logan  v.  Field  [Mo] 
90  S.  W.  127.  Where  part  of  a  question  and 
answer  is  proper,  a  motion  to  strike  out  the 
whole  is  properly  denied.  Einolf  v.  Thomp- 
son [Minn.]  103  N.  W.  1026.  An  objection  to 
the  whole  of  the  witness'  answer  will  not  be 
sustained  against  a  portion  of  such  answer 
as  a  conclusion  of  the  witness.  Field  v. 
Field  [Tex.  Civ.  App  ]  87  S.  W.  726.  An  ob- 
jection to  the  "Whole  correspondence  bet-ween 
the  parties  where  a  part  is  admissible. 
Julius  Kessler  &  Co.  v.  Ellis,  27  Ky.  L.  R. 
1042,  87  S.  W.  798.  Part  of  declaration  res 
gestae  and  part  not.  Gulf,  etc.,  R.  Co.  v.  Tul- 
lis  [Tex.  Civ.  App.]  91  S.  W.  317.  An  objec- 
tion to  a  question  calling  on  the  witness  to 
repeat  a  conversation  goes  to  the  whole  of 
such  conversation.  Tracey  v.  Reid,  97  N.  T. 
S.  1074.  Where  an  answer  is  responsive  to 
the  question  and  contains  statements  both 
relevant  and  irrelevant.  Alabama  Great  So. 
R.  Co.  v.  Bonner  [Ala.]  39  So.  619.  An  ob- 
jection to  the  admission  of  a  letter  on  the 
ground  that  the  facts  contained  therein  are 
not  competent  evidence  cannot  be  sustained 
if  any  of  the  facts  contained  in  such  letter 
are    competent.      Louisville    &    N.    R.    Co.    v. 
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that  a  variance  between  the  pleading  and  evidence  is  relied  on/'  nor  is  a  general 
objection  jointly  by  several  parties  sufficient  where  the  evidence  is  admissible  as  to 
any  one  of  them/*  but  where  the  evidence  is  absolutely  incompetent,  a  general  ob-" 
jection  that  it  is  wholly  incompetent,  irrelevant,  and  immaterial,  is  sufficient.*' 

An  objection,  however,  may  be  too  specific,  or  rather  too  narrow,  for  the 
appellate  court  will  confine  its  consideration  to  the  particular  grounds  urged 
below.^*  Thus  an  objection  to  the  competency  of  the  evidence  will  not  reach  the 
competency  of  the  witness,^*  nor  will  an  objection  for  incompetency  reach  a  vari- 
ance,'"  but  where  the  incompetency  of  evidence  is  clearly  apparent,  it  is  error  to 
overrule  an  objection  though  based  on  the  ground  of  irrelevancy."^ 

An  objection  that  the  evidence  is  insufficient  as  to  any  particular  matter  will 
raise  no  question  as  to  its  sufficiency  to  sustain  some  other  matter.^ 

Where  a  question  is  objected  to  and  the  court  puts  the  question  to  the  witness 
in  a  different  form,  whereupon  the  objecting  counsel  excepts,  the  objection  is 
properly  saved.''* 


Brltton  [Ala.]  39  So.  585.  An  objection  to 
"any  testimony"  as  to  an  assignment  Is  too 
broad  to  raise  objection  to  parol  proof  of  a 
■written  assignment.  Dorals  v.  Doll  [Mont.] 
83  P.  884.  Upon  an  Issue  to  the  effect  of  a 
diversion  of  -water  upon  the  healthfulness  of 
the  plaintiff's  premises,  the  plaintiff  was 
asked  whether  his  wife  had  been  sick  during 
a  certain  period,  and  If  so,  what  was  his 
opinion  as  a  physician  as  to  the  cause  of 
such  sickness,  and  whether  he  had  suffered 
in  mental  anxiety  on  this  account.  The  part 
of  the  question  relating  to  the  sickness  of 
the  plaintiff's  wife  was  admissible.  Wood- 
stock Iron  Works  v.  Stockdale  [Ala.]  39  So. 
335.  Where  a  book  is  offered  as  a  whole,  a 
general  objection  should  be  sustained  if  any 
part  is  inadmissible.  The, person  offering  it 
should  make  his  offer  specific,  and  not  hav- 
ing done  so  cannot  assert  that  the  objection 
was  not  specific.  Geneva  Mineral  Spring  Co. 
V.  Steele,  97  N.  T.  S.  996.  Where  evidence  is 
in  part  admissible  against  a  party  in  his 
individual  right,  an  objection  to  the  whole 
evidence  will  not  raise  any ,  question  as  to 
its  admissibility  against  such  party  In  an 
official  capacity.  Evidence  admissible 
against  Individual  but  inadmissible  against 
guardian  under  Rev.  St.  1895,  art.  2302.  Field 
V.  Field  [Tex.  Civ.  App.]  87  S.  W.  726. 

15.  Garfield  v.  Peerless  Motor  Car  Co. 
[Mass.]   75  N.  E.  ,695. 

16.  Fox  V.  Erbe,  100  App.  Dlv.  33,  91  N.  T. 
S.  832. 

17.  Mugge  V.  Jackson  [Fla.]  39  So.  157; 
Bailey  v.  Kansas  City,  19  Mo.  503,  87  S.  W. 
1182.  Evidence  inadmissible  under  Code  Civ. 
Proc.  §  1881,  relating  to  communications  be- 
tween husband  and  wife.  Humphrey  v.  Pope 
[Cal.  App.]    82  P.  223. 

18.  Bennett  &  Co.  v.  Farmers'  &  Mer- 
chants' Bank  [Ga.]  52  S.  B.  330;  Henry  v. 
Brown  [Ala.]  39  So.  325;  Sanitary  Dist.  v. 
Alderman,  113  111.  App.  23;  Michigan  Mut. 
Life  Ins.  Co.  v.  Vierra,  116  111.  App.  476.  Mo- 
tion to  strike  evidence  as  not  being  proper 
for  impeachment  denied  on  ground  that  evi- 
dence was  admissible  for  other  purposes. 
Devencenzi  v.  Cassinelli  [Nev.]  81  P.  449.  An 
objection  on  the  ground  that  the  testimony 
as  to  the  market  value  of  cattle  if  in  good 
condition,  based  on  the  ground  that  such  tes- 

«Curr.  Law  — 89. 


timony  was  opinion  evidence,  should  not  be 
sustained  on  appeal  on  the  ground  that  the 
defendant  was  not  responsible  for  the  de- 
preciation in  weight  on  the  cattle  naturally 
resulting  from  transportation.  Missouri,  etc., 
R.  Co.  v.  Russell  [Tex.  Civ.  App.]  13  Tex.  Ct. 
Rep.  691,  88  S.  W.  379.  In  an  action  against 
a  beneficial  association,  an  objecXion  that  the 
means  used  by  a  doctor  to  secure  an  affida- 
vit from  the  plaintiff  which  the  defendant  at- 
tempted to  use  in  its  defense  was  not  com- 
petent to  be  proved  for  the  reason  that  it 
was  not  shown  that  the  doctor  was  the  agent 
of  the  defendant  did  not  raise  the  question 
as  to  the  right  of  the  court  to  Inquire  into 
the  validity  of  the  release.  Fraternal  Army 
of  America  v.  Evans,  216  111.  629,  74  N.  B.  689. 
An  objection  on  the  ground  that  defendants 
are  not  bound  by  any  statement  by  an  em- 
ploye long  after  the  accident,  or  by  state- 
ments between  two  agents,  raises  the  ques- 
tion as  to  whether  the  declarations  of  mere 
agents  made  after  the  accident  are  admis- 
sible. City  of  Austin  v.  Forbis  [Tex.]  13 
Tex.   Ct.  Rep.   818,   89  S.  W.  406. 

19.  Competency  of  wjtness  under  Rev.  St. 
1898,  §  4069,  relating  to  testimony  as  to 
transactions  with  decedents.  Wells  v.  Chase 
[Wis.]  105  N.  W.  799. 

SO.     Reed  v.  Spear,  9  N.  T.  S.  1007. 

21.  Gearty  v.  City  of  New  York  [N.  T.] 
76  N.  B.  12. 

22.  Where  a  case  is  submitted  to  the  Jury 
upon  two  issues,  either  of  which  Is  sufficient 
to  sustain  a  recovery,  an  objection  that  the 
evidence  is  insufficient  to  sustain  one  of  the 
issues  will  not  be  considered  on  appeal  where 
no  objection  is  made  to  the  sufficiency  of  the 
evidence  to  sustain  the  other  issue.  St.  Louis 
S.  W.  R.  Co.  V.  Ratley  [Tex.  Civ.  App.]  87 
S.  W.  407.  Objection  that  evidence  was  In- 
sufficient to  show  that  the  failure  to  furnish 
lights  at  the  defendant's  station  was  the 
proximate  cause  of  the  injury  not  sufficient 
as  against  sufficiency  to  establish  fact  that 
failure  to  furnish  lights  was  negligence.  Id. 
Objection  that  evidence  is  insufficient  to  sup- 
port a  judgment  as  to  one  party  cannot  be 
urged  as  an  objection  to  Its  sufficiency  as  to 
another  antagonistic  party.  McNlnch  v. 
Crawford,  30  Mont.  297,  76  P.  69S. 

23.  Chicago  City  R.  Co.  v.  Henry,  218  111. 
92,  75  N.  B.  758. 
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To  exclusion  of  evidence.^* — Where  it  does  not  appear  from,  the  issues  that  the 
exclusion  of  evidence  was  improper,  such  exclusion  will  not  be  held  erroneous  in 
the  absence  of  any  showing,  by  offer  of  proof  or  otherwise,  as  to  what  the  evidence 
was  that  was  excluded.^''  Thus,  where  an  ofPer  of  evidence  is  unconditional,  no 
question  is  raised  as  to  the  admissibility  of  the  evidence  for  a  specific  purpose.^'' 
So  also,  where  a  question  itself  does  not  suggest  the  materiality  and  competency 
of  the  expected  answer,  an  objection  that  the  question  was  overruled  will  not  be 
considered  on  appeal  where  there  is  nothing  in  the  record  showing  an  oiler  to 
prove^what  facts  were  expected  to  be  established  by  the  question.  ^^  Where,  there- 
fore, a  party  desires  to  save  an  objection  to  the  refusal  to  allow  certain  questions 
to  be  asked,  he  must  show  or  offer  to  show  the  purpose  of  the  question  and  what 
it  is  intended  to  elicit.^^  Where  a  party  offers  several  writings  in  evidence  they 
should  be  separated  so  as  to  give  the  opposite  party  an  opportunity  for  inspection 
and  objection.^'  Likewise,  a  party  offering  evidence  should  separate  the  relevant 
and  competent  from  the  irrelevant  and  incompetent,  otherwise  he  cannot  object  if 
the  whole  is  excluded.^"  An  offer  of  evidence  must,  furthermore,  state  its  purpose 
with  sufficient  certainty  to  show  its  relevancy,^^  and  where  a  party  desires  to  cross- 
examine  a  -witness  upon  apparently  irrelevant  matters,  he  must  show  the  court 
wherein  the  proposed  examination  is  relevant ;  ^^  but  where  it  is  clearly  understood 
by  the  trial  court  what  certaiu  testimony  is  intended  to  prove,  the  failure  to  state 
the  answer  which  the  witness  is  expected  to  give  will  not  preclude  a  review  of  the 
ruling  sustaining  an  objection  to  the  testimony.'^ 

To  instructions.^* 

To  report  of  referees,  etcP — ^Where  a  large  number  of  objections  are  presented 
to  the  confirmation  of  a  special  -assessment,  it  is  proper  for  the  court  to  require 
the  objector  to  specify  which  ones  he  relies  on,  and  in  such  case  the  others  on 
appeal  will  be  deemed  waived.^' 


24.  See  4  C.  L.  1395. 

25.  Judy  V.  Buck  [Kan.]  82  P.  1104.  If 
there  Is  no  reversible  error  In  excluding  the 
evidence  for  the  purpose  for  which  It  was 
offered,  the  appellate  court  will  not  consider 
that  it  might  have  been  admissible  for  some 
other  purpose.  Owen  v.  Portage  Tel.  Co. 
IWis.]  105  N.  W.  924.  On  motion  for  new 
trial.     Dawson  v.   Orange    [Conn.]    61  A.  101. 

ae.     Hart  V.  Brierley   [Mass.]   76  N.  B.  286. 

27.  Regan  v.  Jones  [N.  D.]  105  N.  W.  613; 
Judy  v.  Buclc  [K.an.]  82  P.  1104. 

as.  Snedecor  v.  Pope  [Ala.]  39  So.  318;  Mc- 
Leod  v.  Andrews  &  Johnson  Co.,  116  111.  App. 
646;  Geringer  v.  Novalt,  117  111.  App.  160; 
Weske  v.  Chicago  Union  Traction  Co.,  117 
III.  App.  298;  Baker  v.  Moore,  29  Pa.  Super. 
Ct.  301;  Southern  R.  Co.  v.  Cunningham,  123 
Ga.  90,  50  S.  E.  979;  City  of  Macon  v.  Hum- 
phries, 122  Ga.  800,  50  S.  E.  986;  Moore  v. 
Mobley,  123  Ga.  424,  51  S.  E.  351;  Franklin  V. 
State  [Ala.]  39  So.  979;  Indianapolis  &  M. 
Rapid  Transit  Co.  v.  Hall  [Ind.]  76  N.  E. 
242;  Long  v.  Red  River,  etc.,  R.  Co.  [Tex.  Civ. 
App.]  85  S.  W.  1048.  Expected  answer  need 
not  be  shown  on  objection  to  cross  question. 
Long  V.  Red  River,  etc.,  R.  Co.  [Tex.  Civ. 
App.]  85  S.  "W.  1048. 

29.  But  the  collective  tender  and  admis- 
sion of  such  writings  is  not  fatal  error 
where  it  appears  that  all  the  papers  were 
admissible  and  that  the  opposite  party  was 
given  full  opportunity  to  urge  his  objection 
to  each  Instrument.  Lee  v.  Giles  [Ga.]  52  S. 
XI  806. 


30.  Ledger  offered  In  evidence  without 
specification  of  any  particular  account.  Ar- 
mour Packing  Co.  v.  Vietch-Toung  Produce 
Co.  [Ala.]  39  So.  680;  Indianapolis  &  M. 
Rapid  Transit  Co.  v.  Hall  [Md.]  76  N.  E.  242. 
Where  stenographer  reads  from  his  notes 
testimony  given  by  certain  witnesses  on 
former  trial,  an  offer  to  show  all  their  tes- 
timony was  rejected  as  too  general,  the  rel- 
evancy of  the  remainder  not  being  made  to 
appear.  Plohr  v.  Territory,  14  Okl.  477,  78 
P.  565. 

31.  Palatine  Ins.  Co.  v.  Santa  Fe  Mercan- 
tile Co.  [N.  M.]  82  P.  363.  The  facts  which 
are  expected  to  be  elicited  by  a  question 
must  be  stated  specifically.  Id.  An  offer  to 
prove  a  seller's  lien  upon  goods  which  had 
been  delivered  was  properly  rejected  where 
there  was  no  offer  to  prove  an  agreement 
that  the  lien  should  continue  after  delivery. 
Meyers  v.  McAllister,  94  Minn.  510,  103  N.  W. 
564. 

32.  Sister  testified  as  to  age  of  prosecutrix 
in  rape  case,  and  counsel  for  defendant  de- 
sired to  cross-examine  as  to  ages  of  other 
children  in  family.  People  v.  Colbath  [Mich.] 
12  Det.  Leg.  N.  446,  104  N.  "W.  633. 

33.  Robinson  V.  Old  Colony  St.  R.  Co. 
[Mass.]   76  N.  E.  190. 

34.  See  4  C.  L.  1395. 

35.  See  4  C.  L.  1396. 

36.  Clark  v.  Chicago,  214  111.  318,  73  N.  B. 
358. 
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§'9.  Sufficiency  of  excuption.^'' — A  mere  speculative  exception  will  not  be 
considered.^^  Where  a  pleading  contains  several  paragraphs  an  exception  to  the 
ruling  of  the  court  upon  a  demurrer  to  the  several  paragraphs,  without  specifying 
the  paragraph  as  to  which  the  ruling  is  claimed  to  be  erroneous,  is  a  joint  exception 
and  cannot  be  sustained  unless  all  the  ruling  is  incorrect  as  to  all  the  paragraphs.^" 

Exceptions  to  the  admission  of  evidence  must  state  the  grounds  upon  which 
the  exception  is  based,*"  and  also  what  the  testimony  was.*^  Where  a  number  of 
letters  are  admitted,  and  an  exception  is  taken  to  the  admission  of  the  whole  lot, 
it  is  insufficient  if  any  of  the  letters  are  admissible.*^  A  record  statement  that 
the  defendant  then  and  there  "accepted  the  ruling"  of  the  court  upon  a  motion  to 
exclude  evidence  does  not  show  any  exception  to  such  ruling.*"  Where  a  party 
excepts  to  the  exclusion  of  evidence,  he  must  inform  the  trial  judge  of  what  was 
expected  to  be  proved.**  Exceptions  to  report  of  master  in  chancery  must  be 
specific.*^  , 

Under  a  statute  requiring  that  where  there  are  exceptions  an  appeal  to  the 
circuit  court  from  the  judgment  of  the  county  court  in  condemnation  proceedings 
shall  be  tried  de  novo,  such  an  appeal  must  be  tried  de  novo,  although  the  excep- 
tions taken  relate  to  only  a  part  of  the  damages.*" 

To  instructions." — The  exception  must  specify  the  grounds  thereof,  otherwise 
it  is  too  general.*'  Thus  a  specific  exception  is  necessary  to  save  any  question  as 
to  the  form  of  instructions,**  or  as  to  the  submission  issues  not  raised  by  the 


37.  See  4  C.  L.  1396. 

38.  After  verdict  in  favor  of  plaintiff, 
plaintiff  excepted  to  an  order  transferring 
the  cause  to  the  legal  calendar  for  the  pur- 
pose of  trying  a  plea  of  adverse  possession 
set  up  in  the  answer.  Brock  v.  Kirkpatrick 
[S.  C]   52  S.  B.  592. 

39.  Hoerger  v.  Citizens'  St.  R.  Co.  [Ind. 
App.]  76  N.  B.  328.  But  in  Berry-Matthews- 
Buskirk  Stone  Co.  v.  Speer  [Ind.  App.]  74 
N.  E.  1114,  it  was  held  that  such  an  excep- 
tion is  sufficient  to  raise  the  correctness  of 
the  ruling  on  each  paragraph.  If  the  court 
had  made  a  separate  entry  of  its  ruling  upon 
the  first  paragraph  of  the  complaint  and  ap- 
pellant had  thereupon  excepted  to  such  rul- 
ing, and  if  the  court  had  thereafter  made 
and  entered  its  ruling  upon  the  demurrer  to 
the  second  paragraph,  the  appellant  again 
reserving  an  exception,  etc.,  it  would  have 
then  been  the  duty  of  the  appellate  court  to 
examine  each  paragraph  of  the  complaint 
under  the  separate  assignments  of  error 
made.  Shryer  v.  Louisville  &  S.  I.  Traction 
Co.   [Ind.  App.]   74  N.  B.  902. 

40.  Phillips  V.  Collinsville  Granite  Co.,  123 
Ga  830  51  S.  B.  666;  Jennings  v.  Edgefield 
Mfg.  Co.   [S.  C]   52  S.  B.  113. 

41.  Phillips  v.  Collinsville  Granite  Co.,  123 
Ga.  830,  51  S.  B.   666. 

42.  Fricker  v.  Amerlcus  Mfg.  &  Imp.  Co. 
[Ga.]  52  S.  B.  65. 

43.  Bondman  v.   State   [Ala.]  40  So.  85. 

44.  Screws  v.  Anderson  [Ga.]  52  S.  B.  429. 

45.  General  Fire  Bxtinguisher  v.  Lamar 
[C.  C.  A.]  141  P.  353.  An  exception  to  a  ref- 
eree's report  that  the  referee  failed  to  find 
that  a  certain  claim  set  up  by  the  defendant 
as  an  offset  had  been  adjudicated  in  favor 
of  the  plaintiff.  Is  too  general  to  raise  the 
question  of  res  adjudicata.  Leathe  v. 
Thomas,  218  111.  246,  75  N.  E.  810. 


46.  Shirley  v.  Southern  R.  Co.   [Ky.]  89  S. 
W.  124. 

47.  See  4  C.  L.  1397. 

48.  It  is  insufficient  to  merely  quote  the 
portion  excepted  to.  Tinsley  v.  Western 
Union  Tel.  Co.  [S.  C]  51  S.  B.  913.  A  gen- 
eral complaint  as  to  the  correctness  of  In- 
structions, made  in  a  motion  for  a  new  trial 
is  not  sufiicient  to  preserve  the  question  of 
the  correctness  of  the  Instructions.  State 
v.  Kirkpatrick  [Iowa]  105  N.  "W.  121.  An 
exception  that  the  court  erred  in  instruct- 
ing that  If  the  party  from  whom  defendant 
obtained  certain  notes  for  the  possession  of 
which  the  suit  was  brought,  in  the  manner 
claimed  by  the  plaintiff,  defendant  acquired, 
no  title,  did  not  raise  the  question  as  to  the 
courts  failure  to  the  bona  fides  of  the  de- 
fendant in  obtaining-  the  notes.  Twaddell  v. 
Weidler,  109  App.  Div.  444,  96  N.  Y.  S.  90.  A 
general  exception  to  a  charge  on  the  ground 
that  the  law  was  not  correctly  presented  is 
not  well  taken  unless  the  charge  contains  a 
single  proposition  which  is  objectionable  for 
that  reason,  or,  if  it  contains  several  dis- 
tinct propositions,  none  of  them  contains  a 
correct  statement  of  law.  Georgia,  F.  &  A. 
R.  Co.  V.  Lasseter  [Ga.]  51  S.  E.  15.  Such  an 
exception  does  not  raise  any  question  as  to 
whether  the  charge  was  as  full  and  explicit 
as  the  objecting  party  had  a  right  to  expect. 
Georgia  F.  &  A.  R.  Co.  v.  Lasseter  [Ga.]  51 
S.  E.  15. 

49.  Assuming  facts  which  are  properly  for 
the  Jury.  Church  v.  Gallic  [Ark.]  88  S.  W. 
979.  That  an  instruction  in  action  for  as- 
sault was  susceptible  of  the  conclusion  that 
it  allowed  defendant's  we,9.1th  to  be  consid- 
ered in  computing  both  punitive  and  actual 
damages.  Instead  of  punitive  alone.  Davis 
V.  Richardson  [Ark.]  89  S.  W.  318. 
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pleadings/"  or  as  to  whether  an  instruction  is  contrary  to  a  constitntional  pro- 
vision.^^ 

An  exception  to  several  instructions  should  not  be  in  gross,  but  an  exception 
should  be  taken  to  each  instruction  separately,  unless  all  are  erroneous,"^  but 
wh^re  it  is  evident  that  the  court  fully  understood  the  exception  and  had  in  mind 
the  charge  to  which  the  exception  was  taken  at  the  time  such  exception  was  taken, 
the  exception  will  be  deemed  sufficient.'*^  An  exception  should  not  be  taken  to  an 
instruction  which  is  modified  and  given  of  the  court's  own  motion,  but  should  be 
taken  to  the  refusal  to  give  the  instruction  requested  and  which  was  modified."* 

In  some  states  the  manner  in  which  exceptions  to  instructions  may  be  takem 
is  defined  by  statute.°^  Thus,  in  Indiana  it  is  provided  that  exceptions  to  instruc- 
tions may  be  either  orally  and  entered  of  record,""  or  by  memorandum  in  writing, 
signed  and  dated,  made  by  counsel  at  the  dose  of  the  instruction."^ 

To  the  findings  and  judgment.^^ — A  general  exception  to  findings  is  insuffi- 
cient."" The  exceptions  must  specify  the  grounds  upon  which  they  are  based. '"' 
Thus,  where  there  is  some  evidence  to  support  the  findings  an  exception  that  the 
findings  are  not  supported  by  the  evidence  raises  no  question  of  law.°^  So  also, 
where  a  constitutional  question  is  the  basis  of  the  exception,  it  should  be  specifically 
stated."^  Findings  must  be  separately  excepted  to,"^  and  exceptions  to  findings  must, 
moreover,  show  the  particular  findings  the  refusal  to  make  which  is  excepted  to."* 

A  general  exception  to  a  judgment  confirming  the  report  of  the  referee  is  insuf- 


50.  Where  notice  was  aUeged  In  com- 
plaint in  unlawul  entry  and  detainer  and 
was  not  denied  in  the  answer.  McBlvaney 
V.  Smith  [Ark.]  88  S.  W.  981. 

61.  Carmody  v.  St.  Louis  Transit  Co.,  188 
Mo.  573,  87  S.  "W.  913. 

52.  Acts  1903,  p.  338,  o.  193,  5  1.  Inland 
Steel  Co.  V.  Smith  [Ind.  App.]  75  N.  E.  852; 
Abbott  V.  Milwaukee  Light,  Heat  &  Traction 
Co.  CVVls.]  106  N.  W.  623;  Dowell  V.  Schisler 
[Ark.]  88  S.  W.  966.  An  exception  that  the 
defendant  "duly,  severally  and  separately 
excepted"  was  InsuiEcient.  Southern  R,  Co. 
V.  Bradford   [Ala.]   40  So.  100. 

63.  Colloquy  between  court  and  counsel 
showed  that  court  understood  the  exception. 
Burns  v.  Delaware  &  H.  Co.,  96  N.  T.  S.  509. 
Where  unnumbered  oral  instructions  are 
given  as  a  continuous  whole,  a  general  ex- 
ception to  each  proposition  or  charge  with- 
out the  designation  of  any  particular  one 
cannot  be  taken.  The  portion  excepted  to 
must  be  particularized  by  number.  See  Acts 
1903,  p.  338,  c.  193,  §  1.  Strong  v.  Ross  [Ind. 
App.]  75  N.  B.  291.  An  exception  "to  the  un- 
derscored parts  of  the  charge"  Is  suflloient. 
Meyer  v.  Home  Ins.  Co.  [Wis.]  106  N.  W. 
1087. 

54.  See  Acts  1903,  p.  338,  c  193,  5  1.  In- 
land Steel  Co.  V.  Smith  [Ind.  App.]  76  N.  B. 
852. 

65.  See  Acts  1903,  p.  338,  c.  193,  S  1. 
Strong  V.  Ross  [Ind.  App.]  75  N.  B.  291. 

66.  Acts  1903,  p.  338.  c.  193,  §  9,  providing 
that  no  provision  of  the  act  shall  be  so  con- 
strued as  to  preclude  any  matter  from  being 
made  a  part  of  the  record  by  bill  of  excep- 
tions, does  not  abrogate  the  method  previ- 
ously provided  by  the  statute  for  taking  ex- 
ceptions to  oral  instructions.  Strong  v.  Ross 
[Ind.  App.]  75  N.  B.  291. 

57.  Strong  v.  Ross  [Ind.  App.]  75  N.  E. 
291.  An  exception  to  an  instruction  taken 
by  memorandum  in  writing  at  the  close  of 
the  Instruction  should  be  dated  as  well  as 


signed.     Acts  1903,  p.  338,  c.  193.  §  1.     Inland 
Steel  Co.  V.  Smith  [Ind.  App.]  75  N.  E.  852. 

68.  See  4  C.  L.  1398. 

69.  Horrell  v.  California,  Or.  &  Wash. 
Homebuilders"  Ass'n   [Wash.]   82   P.   889. 

eo.  Smith  V.  Glenn  [Wash.]  82  P.  605.  A 
general .  exception  that  rulings  and  findings 
are  erroneous  under  the  pleadings  and  evi- 
dence Is  Insufficient.  Exceptions  to  auditor's 
report.  Pricker  v.  Amerlcus  Mfg.  &  Imp.  Co. 
[Ga,]  52  S.  B.  65.  A  general  exception  to  the 
findings  of  the  court  In  a  suit  to  enforce  a 
mechanic's  lien  Is  unavailable  to  raise  the 
question  as  to  the  correctness  of  a  finding 
that  the  notice  of  lien  was  filed  and  com- 
plied with  the  law.  Gilmour  v.  Colcord  [N. 
Y.]  76  N.  B.  273. 

61.  Winnipiseogee  Lake  Cotton  &  Woolen 
Mfg.  Co.  v.  Laconia  [N.  H.]   61  A.  676. 

WTiere  a  case  is  tried  by  the  conrt  vritbont 
a  jury,  and  there  is  no  conflict  in  the  evi- 
dence, an  exception  to  the  conclusion  of  the 
court  upon  the  evidence  and  a  request  for 
other  findings  is  suflloient  to  preserve  the 
point.  McClung  v.  McPherson  [Or.]  81  P. 
667, 

62.  An  exception  to  the  finding  of  the 
trial  court  that  the  complainants  were  law- 
fully appointed  members  of  the  board  of 
health  of  a  city  Is  sufficient  to  cover  the  con- 
stitutionality of  the  appointment  so  as  to 
raise  such  point  In  the  court  of  appeals 
where  the  constitutional  question  was  the 
only  one  discussed  In  the  appellate  division, 
though  the  exception  in  the  trial  court  4id 
not  specifically  mention  the  constitutional 
point.  People  v.  Houghton,  182  N.  Y.  301.  74 
N.  B.  830. 

63.  Franklin  Tp.  Overseers  v.  Rayburn 
Tp.  Overseers,  23  Pa.  Super.  Ct.  522. 

64.  Mere  general  conversation  between 
court  and  counsel  will  not  cure  the  defect 
where  the  exception  is  too  general.  See  Ball 
Ann.  Codes  &  St.  §  5052  Brlnggold  v.  Brine- 
gold  [Wash.]  82  P.  179. 


6  Gur.  Law.    SAVING  QUESTIONS  FOE  EEVIEW  §  10. 
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ficient.*'  An  exception  to  the  dismissal  of  a  petition  for  a  new  trial  does  not  neces- 
sarily raise  any  question  of  law  where  the  ground  of  the  dismissal  is  not  stated." 

§  10.  Waiver  of  objections  and  exceptions  talcen." — A  party  may  not  only 
waive  error  by  acquiescing  in  it,*'  or  by  failing  to  object,"'  or  by  failing  to  except,'* 
but  he  may  also  waive  errors  to  which  due  and  proper  objections  and  exceptions 
have  been  taken,'^  as  where  a  party  fails  to  take  advantage  of  opportunity  offered 
by  the  court  for  the  correction  of  the  err  or  J*  or  subsequently  makes  an  agreement, 
through  his  counsel,  which  is  inconsistent  with  the  objection  taken,"  or  by  com- 
pliance with  the  order  of  the  court,'*  or  by  failure  to  assign  it  as  error,"  or  to 
urge  in  argument  or  brief  in  the  appellate  court." 

By  cross-examination  as  to  the  matter  objected  to  a  party  may  waive  the 
objection.'''  He  is  not  obliged,  however,  to  rest  his  fate  upon  unavailing  objections 
to  improper  evidence,  and  after  all  his  objections  have  been  overruled  he  may 
introduce  evidence  to  meet  that  improperly  admitted  for  his  adversary  without 


68. 


TO. 
71. 


e."!.  See  practice  ruTe  No.  27.  35  S.  E.  7. 
Ruthertord  County  Coin'rs  v.  Erwin  [N.  C] 
52  S.  E.  785. 

66.  The  petition  was  under  Pub.  St.  1901, 
c.  230,  §  1,  providing  for  new  trials  on  ac- 
count of  accident  or  mistalce,  and  the  pjti- 
tion  alleged  newly-discovered  evidence.  Bar- 
ton v.  Rowell  [N.  HJ  63  A.  589. 
«r.     See  4  C.  L.  1398. 

See  ante,  §  2,  A-iqulescing  in  error. 

See  ante,  §  4,  Necessity  of  objection. 

See  ante,   §   7,  Necessity  of  exception. 

Where  an  Instruction  Is  given  on  the 
first  trial  of  the  case,  it  Is  the  duty  of  the 
appellant  to  point  out  any  error  therein,  and 
if  he  fails  to  do  so  he  cannot  make  any  ob- 
jection on  account  of  such  error  on  a  second 
appeal.  Lexington  R.  Co.  v.  Fain  [Ky.]  90 
S.  W.  574.  Where  no  demurrers  are  filed  to 
pleas  as  amended,  and  the  record  does  not 
show  what  the  amendments  are,  the  appel- 
late court  will  not  consider  the  pertinency 
of"  the  demurrers  to  the  pleas  before  amend- 
ment. Phillips-ButtorfE  Mfg.  Co.  v.  Wild 
Bros.  [Ala.]  39  So.  359.  Where  an  objection 
to  the  complaint  was  waived  on  a  prior  ap- 
peal, and  the  case  was  retried  after  reversal 
without  amendment  of  the  complaint,  its 
sufficiency  will  not  be  considered.  Southern 
Ind.  R.  Co.  v.  Moore  [Ind.  App.]  71  N.  B.  516. 
Cross  assignments  will  not  be  considered 
where  they  were  not  filed  in  the  lower  court 
and  no  copy  of  the  appellee's  brief  containing 
them  was  filed  in  such  court,  as  required  by 
district  and  county  court  rule  101.  City  of 
Austin  V.  Cahill  [Tex.  Civ.  App.]  88  S.  W. 
536. 

72.  After  exception  for  refusal  to  charge, 
the  court  offered  to  recall  the  Jury  and  give 
the  charges,  to  which  offer  counsel  made  no 
reply  and  the  charges  were  not  given. 
Drucklieb  v.  Universal  Tabacco  Co.,  106  App. 
Div.  470,  94  N.  T.  S.  777.  Objection  saved  to 
introduction  of  evidence  waived  by  objec- 
tion to  withdrawal.  Chicago  &  A.  R.  Co.  v. 
Pettit,  111  111.  App.  172.  An  exception  Is  not 
waived  by  declining  to  prepare  on  sugges- 
tion of  the  court  a  special  instruction  to  dis- 
regard. Gulf,  etc.,  R.  Co.  V.  McClerran  [Tex. 
Civ.  App.]  91  S.  W.  653. 

73.  Objections  and  exceptions  taken  on  a 
trial  before  a  jury  are  waived  by  an  agree- 
ment to  submit  the  case  to  the  court  for  re- 
trial, the  jury  having  disagreed  without  any 
agreement  that  such  objections  and  excep- 
tions should  be  preserved.     Grunsky  v.  Field 


[Cal.  App.]  82  P.  979.  Where  a  party  con- 
sents to  submit  the  case  upon  evidence  er- 
roneously admitted,  over  his  objection,  In  a 
former  trial  of  the  case,  he  cannot  question 
the  judgment  because  it  is  based  on  such 
evidence.  Rowe  v.  Gerry,  109  App.  Div.  153, 
95  N.  T.  S.  857. 

74.  Order  to  produce  paper  to  be  used  as 
evidence  complied  with  under  protest.  City 
of  Macon  v.  Humphries,  122  Ga.  800,  50  S.  B. 
986. 

75.  See  Appeal  and  Review,  5  C.  K  121. 

76.  Ball  V.  Hartman  [Ariz]  83  P.  358; 
Lewis  V.  City  and  County  of  San  Francisco 
[Cal.  App.]  82  P.  1106;  Stohr  v.  Stohr  [Cal.] 
82  P.  777;  Humphrey  v.  Pope  [Cal.  App.]  82 
P.  223;  Say  re  v.  Johnson  [Mont.]  81  P.  389; 
Riley  v.  AUen  [Kan.]  81  P.  186;  In  re  An- 
toldi's  Estate  [Cal.]  81  P.  278;  Jones  v.  Bal- 
lon, 139  N.  C.  526,  52  S.  E.  254;  Southern  R. 
Co.  v.  Bradford  [Ala.]  40  So.  100;  Kansas 
City,  etc.,  R.  Co.  v.  Randolph  [Ala.]  39  So. 
920;  Louisville  &  N.  R.  Co.  v.  Brltton  [Ala.] 
39  So.  585;  Greely-Barnham  Grocery  Co.  v. 
Cottingham  [Ala.]  39  So.  567;  Western  R.  Co. 
V.  Russell  [Ala.]  37  So.  311;  Coolidge  v.  Hal- 
lauer  [Wis.]  105  N.  W.  568;  Cochran  v. 
Cochran  [Minn.]  105  N.  W.  183;  American 
Woolen  Co.  v.  Boston  &  M.  R.  Co.  [Mass.]  76 
N.  B.  658;  American  Food  Co.  v.  Halstead 
[Ind.]  76  N.  B.  251;  Springer  v.  Bricker  [Ind.] 
76  N.  B.  114;  Glos  v.  Davis,  216  111.  532,  75 
N.  E.  208;  Major  v.  Miller  [Ind.]  75  N.  B.  159; 
Wright  V.  Perry,  188  Mass.  268,  74  N.  E.  328; 
Swain  v.  Boston  Elevated  R.  Co.,  188  Mass. 
405,  74  N.  B.  672.  Exception  to  instruction. 
See  Sup.  Ct.  Rule  22,  subd.  5.  Garrigue  v. 
Kellar,  164  Ind.  676,  74  N.  B.  523.  Sufficiency 
of  a  pleading.  Metropolitan  Life  Ins.  Co.  v. 
Willis  [Ind.  App.]  76  N.  E.  560;  Sovereign 
Camp,  Woodmen  of  the  World,  v.  Cox  [Ind. 
App.]  76  N.  B.  290;  Western  Union  Tel.  Co. 
V.  State  [Ind.]  76  N.  E.  100.  Admissibility  of 
evidence.  Mahan  v.  Newton  &  B.  St.  R.  Co. 
[Mass.]  75. N.  E.  59;  Johnson  v.  Farrell,  215 
111.  542,  74  N.  E.  760;  Carroll  v.  Metropolitan 
Coal  Co.  [Mass.]  75  N.  B.  84;  Benett  &  Co. 
V.  Farmers'  &  Merchants'  Bank  [Ga.]  52  S. 
B.  330;  McClendon  v.  MoKissack  [Ala.]  38  So. 
1020;  Baxley  v.  Baxley,  123  Ga.  686,  51  S.  B. 
591;  Smith  v.  Smith  [Ind.  App.]  74  N.  E.  1008; 
Capital  Nat.  Bank  v.  Wilkerson  [Ind.  App.] 
76  N.  E.  28;  Indianapolis  &  M.  Rapid  Transit 
Co.  V.  Reeder  [Ind.  App.]  76  N.  E.  816. 

77.  Morrlstown  Mfg.  Co.  v.  Bryson  [Iowa] 
103  N.  W.  1016.     ' 
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thereby  waiving  his  objection,"  nor  does  a  party  waive  exceptions  and  objections 
duly  taken  to  the  admission."  of  evidence,  by  making  use  of  such  evidence  by  way 
of  rebuttal,"  nor  by  failure  to  except  to  the  direction  of  a  verdict,*"  nor  by  failing 
to  accept  to  the  final  judgment ;  ^^  but  objection  and  exceptions  to  the  admission 
of  evidence  are  waived  by  failure  to  object  to  the  subsequent  admission  of  similar 
evidence,*^  or  by  failure  to  repeat  the  objection  to  evidence  admitted  conditionally,'^ 
or  by  failure  to  move  to  strike,**  or  to  except  to  so  much  of  the  charge  as  is  based 
on  such  evidence.*^  Asking  instruction  assuming  competency  of  evidence,  how- 
ever, waives  objection  to  its  admission.**  One  who  calls  a  witness  as  his  own 
and  does  not  ask  him  as  to  matters  upon  which  cross-examination  had  been 
retricted,  waives  exceptions  to  the  restriction.*'  Motion  to  open  a  judgment  by 
confession  on  the  merits  waives  defects  in  procedure,**  but  trial  on  merits  does 
not  waive  objection  saved  to  jurisdiction,*"  a  fortiori  is  a  party  estopped  to  urge 
an  objection  to  evidence  where  he  has  expressly  waived  it,""  nor  can  a  party  com- 
plain of  the  exclusion  of  evidence  where  he  withdraw^  his  objection. "^  An  objec- 
tion to  the  sufficiency  of  the  evidence  is  waived  by  failure  to  except  to  the  final 
judgment."^  So  also,  where  the  defendant  proceeds  with  testimony  after  the  rejec- 
tion of  his  motion  to  take  the  case  from  the  jury  at  the  conclusion  of  the  plaintiff's 


78.  Bailey  v.  Kansas  City,  189  Mo.  503,  87 
S.  W.  1182.  Especially  where  the  objection 
is  reviewed  by  a  request  to  exclude.  Plaintiff 
in  action  for  damages  tried  to  enlarge  issues 
by  provingr  speed  of  defendant's  train.  Chi- 
cago, etc.,  R.  Co.  V.  Wheeler  [Kan.]  83  P.  27. 

79.  Wliere  one  party  introduces  a  book  of 
entries,  over  the  objection  of  the  other  party, 
without  laying-  the  proper  foundation,  the 
latter  party  may  use  the  entries  in  the  book 
by  way  of  rebuttal  without  waiving  the  er- 
ror in  admitting  the  book  (Hoogewerft  v. 
Flack  [Md.]  61  A.  184),  nor  by  failure  to  re- 
peat the  objection  when  the  same  kind  of 
evidence  is  subsequently  admitted  (Fether- 
gill  v.  Fethergill  [Iowa]  105  N.  "W.  377;  Bai- 
ley V.  Kansas  City,  189  Mo.  503,  87  S.  W.  1182). 
Need  not  be  repeated  upon  immediate  repeti- 
tion of  question.  Davis  v.  Reflex  Camera  Co., 
105  App.  Div.   96,   93  N.  T.  S.   844. 

80.  Benedict  v.  Plncus,  109  App.  Div.  20, 
95  N.  T.  S.  1042. 

81.  Grand  Paciflc  Hotel  Co.  v.  Pinkerton, 
217  111.  61,  75  N.  E.  427. 

82.  McFarland  v.  Gulf,  etc.,  R.  Co.  [Tex. 
Civ.  App.]   13  Tex.  Ct.  Rep.  525,  88  S.  W.  450. 

83.  Expert  testimony  admitted  on  promise 
to  connect.  Dorr  Cattle  Co.  v.  Chicago  & 
G.  W.  R.  Co.  [Iowa]  103  N.  W.  1003.  Evi- 
dence was  received  on  counsel's  statement 
that  he  would  connect  it  and  the  connection 
was  not  made,  but  no  motion  to  strike  was 
made  by  the  other  party.  Lundvick  v.  Na- 
tional Union  Fire  Ins.  Co.  [Iowa]  103  N.  W. 
970.  Where,  upon  objection  being  made  to 
the  admission  of  evidence,  the  party  offering 
such  evidence  states  that  he  will  subse- 
quently supply  the  defect  in  the  preliminary 
proof  necessary  for  its  admission,  it  is  not 
for  the  judge  of  his  own  motion  to  deter- 
mine whether  such  defect  has  been  supplied 
and  to  rule  out  the  evidence  without  a  re- 
quest to  that  effect  from  the  other  party. 
Hix  V.  Gulley  [Ga.]  52  S.  E.  890.  Where  upon 
objection  being  made  to  the  admission  of  a 
will  the  court,  in  order  to  enlighten  itself, 
orders  the  will  to  be  read,  and  no  further  ob- 
jection of  exception  was  taken,  the  objection 


was  waived.     Admission  of  will  in  evidence. 
Love  v.  Tilrner,  71  S.  C.  322,  51  S.  E.  101. 

84.  But  where  the  evidence  Is  admissible 
upon  any  conceivable  showing,  a  party  who 
has  objected  to  its  introduction  and  moved 
to  strike  it  out  after  it  was  admitted  does 
not  waive  the  objection  by  failing  to  repeat 
the  motion  to  strike  at  the  close  of  all  the 
evidence.  Bryce  v.  Chicago,  etc.,  R.  Co. 
[Iowa]   105  N.  W.  497. 

85.  Where  evidence  as  to  certain  elements 
of  damage  was  excluded  and  exception  taken, 
plaintiff  need  not  except  to  so  much  of  the 
charge  as  defined  the  measure  of  damages. 
Rudomin  v.  Interurban  St.  R.  Co.,  98  N.  T.  S. 
606. 

86.  Shannon  v.  Potts,  117  111.  App.  80. 

87.  Illinois  Cent.  R.  Co.  v.  Andrews,  116 
111.  App.  8. 

88.  Treasurer  of  Division  No.  168,  A.  A. 
of  S.  R.  E.  of  A.  V.  Keller,  23  Pa.  Super.  Ct. 
135. 

8».  State  Bank  of  Chicago  v.  Thweatt,  111 
111.  App.  599. 

90.  Where,  after  an  objection  to  testi- 
mony has  been  overruled,  the  objecting  coun- 
sel says  tiaat  if  the  testimony  does  not  go 
any  further  he  does  not  care,  whereupon  the 
examination  along  the  line  objected  to  is 
discounted,  the  objection  to  the  testimony 
already  admitted  is  waived.  Chicago  City  R. 
Co.  v.  McCaughna,  216  111.  202,  74  N.  E.  819. 

91.  Ordinarily,  when  an  objection  is  sus- 
tained by  the  court,  and  objection  is  then 
withdrawn,  and  the  party  against  whom  the 
ruling  is  made  does  not  propound  the  ques- 
tion again,  the.mattei"  will  be  treated  as  hav- 
ing been  waived  by  the  party  excepting.  But 
the  obvious  meaning  of  the  statement  made 
by  the  court  with  respect  to  the  matter  was 
that  the  court  was  satisfied  with  the  ruling 
and  would  not  allow  a  renewal  of  the  ques- 
tion by  the  plaintiffs,  and  that,  notwith- 
standing the  withdrawal  of  the  objection  by 
the  defendant,  the  ruling  of  the  court  must 
stand,  the  general  rule  does  not  apply.  Main 
V.  I?.adrley  [Ala.]  39  So.  981. 

02.  Grand  Pacific  Hotel  Co.  v  Pinkerton 
217  111.   61,  75  N.  E.  427. 
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testimony  and  does  not  repeat  his  motion  at  the  close  of  all  the  evidence,  he  thereby 
waives  any  exception  to  such  refusal ; "'  and  an  objection  on  account  of  refusal 
to  nonsuit  the  plaintiff  at  the  close  of  his  evidence  is  waived  where  the  defendant 
introduces  evidence;  "*  and  a  motion  to  dismiss  at  the  close  of  plaintiff's  case  is 
waived  by  failure  to  renew  it  at  the  conclusion  of  the  evidence."'  But  where, 
after  the  defendant's  motion  for  a  directed  verdict  is  overruled,  the  defendant 
asks  for  and  receives  instructions  submitting  the  case  to  the  jury,  he  does  not 
thereby  waive  his  right  to  have  the  action  of  the  court  reviewed  with  respect  to  its 
refusal  to  direct  a  verdict.**  Nor  will  the  reopening  caae  after  refusal  to  direct  a 
verdict  and  the  taiing  of  immaterial  testimony  necessitate  renewal  of  motion,*^ 
and  a  previous  denied  request  for  directed  verdict  does  not  preclude  a  party  from 
asking  that  the  case  be  submitted  to  the  jury.*'  An  objection  to  doubtful,  but 
not  plainly  improper,  remarks  of  counsel  will  not  be  considered  when,  after  the 
objection  is  overruled,  no  motion  is  made  to  exclude  the  remarks  and  comments 
upon  facts  not  in  evidence.**  Where  a  party  moves  for  a  new  trial  specifically 
stating  the  grounds  of  the  motion  all  errors  not  specified  are  waived.*"* 

Savings  Banks;  Scandal  and  Impertinence;  School  Lands,  see  latest  topical  index. 
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g  1.     The  School  System  In  General  (1415). 

§  2.  Right,  Privilege,  and  Duty  of  At- 
tendance (1417).  Separate  Schools  for  Races 
(1418).  Duty  to  Furnish  School  Facilities 
(1418). 

§  3.  School  Districts,  Sites,  and  Schools 
(1418).  Formation,  Alteration,  Consolida- 
tion, and  Dissolution  of  Districts  (1419). 
Division  of  Property  on  Change  of  District 
(1421).  Sites  (1421).  Schools  (1422).  Use  of 
Buildings  for  Other  Purposes  (1422). 

ig  4.  Organization,  Meetings,  and  Officers 
(1422).  Selection  of  Officers  (1424).  Quali- 
fication of  Officers  (1424).  Tenure  of  Office 
(1424).  Removal  From  Office  (1424).  Sal- 
aries (1425). 

g  5.  Property  and  Contracts  (1425). 
School  Lands  (1425).  Validity  of  Contracts 
in  General  (1426).  Ratification  of  Action  of 
Officers  (1426). 

g  6.     Funds,  Revenues,  and  Taxes    (1427). 


School  Bonds  (1429).  Orders  and  Warrants 
for  Payment  of  Claims  (1430).  Apportion- 
ment of  Funds  (1430). 

g  7.  Teachers  and  Instruction  (1430). 
Contracts  of  Employment  (1431).  Dismissal, 
Suspension,  and  Reassignment  (1432). 
Breach  of  Contract  (1432).  Payment  of 
Salary  (1432). 

g  8.  Control  and  Discipline  of  Scholars^ 
and  Regulation  of  Attendance  (1433).  Cor- 
poral Punishment  (1433). 

g  0,  Torts  and  Liability  for  the  Same 
(1433). 

g  10.  Decisions,  Rulings,  and  Orders  of 
School  Officers,  and  Review  of  the  Same 
(1433). 

Actions  md  Litigation   (1435). 
Libraries,      Reading      Rooms,      and 
Auxiliary     ESducatlonal     Institutions 


g  11. 

g  12. 
Other 
(1435). 

g  13. 


Private  Schools  (1435). 


§  1.     The  school  system  in  general} — The  term  "public  schools"  is  a  compre- 
hensive one  and  it  should  be  narrowed  or  restricted  in  its  meaning,  which  fre- 


es.    Baltimore  &  O.  R.  Co.  r.  State   [Md.] 

61  A.  189;  Bernhelmer  Bros.  v.  Becker  [Md.] 

62  A.  526.  A  motion  at  the  close  of  the 
plaintiff's  evidence  is  insufficient  where  the 
defendant  introduces  evidence  and  does  not 
repeat  his  motion  at  the  close  of  all  the  evi- 
dence. Streator  Independent  Tel.  Co.  v.  Con- 
tinental Tel.  Const.,  217  111.  577,  75  N.  E.  546. 
Motion  for  directed  verdict.  Streator  Inde- 
pendent Tel.  Co.  v.  Continental  Tel.  Const. 
Co.,  217  111.  577,  75  N.  E.  546. 

94.  Milhiser  &  Co.  V.  Leatherwood  [N.  C] 
52  S.  E.  782.  Demurrer  to  evidence  waived 
by  introducing  proof  after  it  is  overruled. 
Dowie  V.  Priddle,  116  111.  App.  184;  Conine  v. 
Olympia  Logging  Co.  [Wash.]  84  P.  407. 

95.  Biogioni  v.  Eglee  Bunting  Co.,  98  N. 
T.  S.  591. 

96.  Chicago  Terminal  Transfer  R.  Co.  v. 
Schiavone,  216  111.^275,  74  N.  E.  1048. 


97.  Where,  after  both  parties  rested,  de- 
fendant moved  for  directed  verdict,  which 
was  refused,  the  defendant  excepting,  and 
the  case  was  subsequently  reopened  and  a 
few  unimportant  questions  were  asked,  one 
witness  being  recalled  for  each  party,  the 
failure  to  renew  the  motion  for  the  verdict 
was  not  a  waiver.  Weizinger  v.  Erie  R.  Co., 
106  App.  Div.  411,  94  N.  T.  S.  869. 

98.  Seddon  v.  Tagliabue,  98  N.  T.  S.  236. 

99.  Fuller  v.  Stevens  [Ala.]  39  So.  623.  The 
court  ruled  that  certain  argument  was 
proper,  and  it  was  not  necessary  to  repeat 
the  objection  to  the  argument  along  the  line 
objected  to  after  the  ruling  had  been  made. 
Chicago  Union  Traction  Co.  v.  Lauth,  216  118. 
176,  74  N.  B.  738. 

100.  Haden  v.  Bamford  Bros.  Silk  Mfg.  Co. 
[N.  J.  Law]  63  A.  7;  Brillow  v.  OziemkowsM, 
112  111.  App.  165;  Town  of  Cicero  v.  Bartelme. 
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quently  must  be  ascertained  from  the  context,  being  sometimes  synonymous  with 
common  or  primary  schools  and  sometimes  far  more  comprehensive.*  The  public 
policy  generally  is  opposed  to  sectarian  influences  in  the  public  schools/  but  the 
offering  of  a  prayer  which  in  neither  form  nor  substance  represented  any  peculiar 
dogma  of  any  sect  or  denomination,  or  taught  it,  or  detracted  from  that  of  any 
other,  at  the  opening  of  a  public  school,  did  not  make  such  school  a  "sectarian 
school"  within  the  meaning  of  the  constitution ;  *  nor  does  the  reading,  without 
comment,  of  passages  of  the  King  James  version  of  the  Bible  and  the  offering  of 
*ueh  a  prayer  make  the  school  "a  place  of  worship"  and  its  teachers  "ministers  of 
celigion"  within  the  contemplation  of  the  constitution."  The  legislature  has  gen- 
eral control  of  the  educational  system  of  the  state  and  may  adopt  such  measures 
as  it  deems  necessary  to  secure  to  the  people  the  advantages  of  education,®  except 
so  far  as  constitutional  provisions  prescribe  them,^  and  has  authority  to  locate 
the  state  institutions  of  learning  or  to  remove  them  to  some  other  place  in  the 
state,  as  it  may  deem  best  for  the  interests  of  the  state.'  In  California  the  general 
laws  passed  by  the  legislature  under  the  constitution  regarding  the  public  schools 
are  paramount  and  any  provisions  of  a  city  charter  conflicting  therewith  must  give 
way;"    but  mimicipal  charters  may  make  additional  provisions,  or  provide  for 


114  111.  App.  9;  Chicago  City  R.  Co.  v.  O'Don- 
nen,  114  111.  App.  359;  Peoria  Star  Co.  v. 
I..aml)ert,  115  111  App.  319;  Koehler  v.  King, 
119  111.  App.  6;  Nishklan  v.  Chisholm  [Cal. 
App.]  84  P.  312.  Remarks  of  judge.  Miller 
V.  Nuckolls  [Ark.]  91  S.  W.  759;  Carpenter  v. 
Roth  [Mo.]  91  S.  W.  540;  Texas  &  P.  R.  Co. 
V.  Norman  [Tex.  Civ.  App.]  91  S.  W.  594.  As- 
sessment of  damages  on  dissolution  of  In- 
junction. Wm.  Cameron  &  Co.  v.  Jones  [Tex, 
Civ.  App.]  90  S.  W.  1129.  Where  the  motion 
for  a  new  trial  refers  only  to  proceedings  on 
a  second  trial,  It  preserves  no  error  respect- 
ing the  first.  White  v.  Madison  [Okl.]  83  P. 
798 

1.     See  4  C.  L.  1401. 

a.  Meaning  as  used  In  Const,  art.  3,  5  25. 
State  V.  Bryan   [Fla.]   39  So.  929. 

3.  That  policy  is  evidenced  In  New  York 
by  Const,  art.  9,  §  4,  and  a  regulation  by  the 
superintendent  of  public  instruction  prohibit- 
ing teachers  from  "wearing  distinctive  relig- 
ious garbs  Is  In  accord  with  such  policy. 
O'Connor  v.  Hendrlck  [N.  T.]  77  N.  B.  612, 
affg.  109  App.  Div.  361,  96  N.  T.  S.  161. 

4.  Const.  §  189,  prohibiting  the  appropri- 
ation of  educational  funds  in  aid  of  such 
schools.  Hackett  v.  Brooksville  Graded  School 
Dlst.,  27  Ky.  L.  R.  1021,  87  S.  W.  792. 

6.  Const.  §  5,  providing  that  no  one  shall 
be  compelled  to  attend  such  place  or  to  con- 
tribute to  the  support  of  such  persons.  Hack- 
ett V.  Brooksville  Graded  School  Dist,  27  Ky. 
L.  R.  1021,  87  S.  W.  792.  The  King  James 
translation  of  the  Bible,  or  any  edition  there- 
of, is  not  a  sectarian  book,  and  the  reading 
of  It  without  comment  in  the  public  schools 
Is  not  sectarian  instruction  within  the  mean- 
ing of  Ky.  St.  1903,  §  4368,  prohibiting  the 
use  of  sectarian  books  or  the  teaching  of 
sectarian  doctrine  therein.     Id. 

«.  Chapter  5384  of  the  Laws  of  1905,  cre- 
ating a  board  of  control  and  vesting  it  with 
the  management  of  the  several  state  institu- 
tions of  learning.  Is  constitutional  and  valid. 
State  v.  Bryan  [Pla.]  39  So.  929.  It  does  not 
conflict  with  Act  Cong.  July  2,  1862,  c.  130,  12 
Stat.  503,  donating  lands  for  the  endowment 
of  agricultural  colleges,  etc.  and  Laws  1870, 


o.  1766,  p.  45,  and  acts  amendatory  thereof, 
accepting  the  said  donation.  Id.  Nor  is  It 
unconstitutional  as  a  delegation  of  legisla- 
tive powers  in  authorizing  the  state  board 
of  education  and  the  state  board  of  control 
Jointly  to  locate  the  university  and  the  fe- 
male college  of  the  state.  Id.  Laws  1903, 
p.  290,  is  a  restatement  of  the  entire  law  on 
the  subject  of  redistrlcting  public  schools 
and  In  regard  to  the  management  and  con- 
trol of  the  same,  Inttnded  to  set  up  a  new 
system,  so  that  whatever  power  any  school 
officer  may  have  must  be  derived  from  that 
act.  Gibson  v.  Mabrey  [Ala.]  40  So.  297. 
The  general  school  law  of  New  Jersey,  of 
Oct.  19,  1903  (P.  L.  1903,  Sp.  Sess.  p.  5).  con- 
strued. Wolley  V.  Hendrickson  [N.  J.  Law] 
62  A.   278. 

7.  Chapter  5384,  Laws  of  1905,  in  provid- 
ing for  a  colored  normal  school  and  for  a 
normal  department  to  the  state  university 
of  Florida  and  in  conferring  on  the  state 
boards,  of  education  and  control  to  establish 
a  normal  department  in  the  female  college, 
sufficiently  complies  with  Const,  art.  12,  §  14, 
relative  to  normal  schools.  StSLte  v.  Bryan 
[Fla.]   39  So.   929. 

8.  Even  If  the  trustees  of  the  Florida 
agricultural  college  made  a  specific  contract 
with  certain  donors  of  lands  and  money  for 
the  location  thereof  at  Lake  City,  the  legis- 
lature was  not  precluded  from  removing  the 
college  to  some  other  place.  State  v.  Bryan 
[Pla.]    39  So.   929. 

9.  The  requirement  of  the  charter  of  San 
Francisco  that  all  charges  against  teachers 
shall  be  preferred  by  the  superintendent  does 
not  prevent  the  board  from  acting  under  the 
general  law  (Pol.  Code,  §§  1791,  1793)  and 
investigating  charges  not  preferred  by  that 
officer.  MoKenzie  v.  Board  of  Education 
[Cal.  App.]  82  P.  392.  Const,  art.  11,  §  6, 
makes  city  charters  subject  to  general  laws 
except  in  municipal  affairs.  Art.  21,  §  25, 
subd.  27,  prohibits  the  passage  of  local  laws 
for  the  management  of  common  schools,  and 
art.  9,  §  5,  requires  the  legislature  to  pro- 
vide for  a  system  of  common  schools.  Los 
Angeles  School  Dist.  v.  Longden  [Cal.]  83  P. 
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matters  not  emtmerated  in  the  general  law,  if  not  in  conflict  with  such  law.^°  In 
Kansas,  laws  providing  for  the  organization,  maintenance,  and  control  of  common 
schools  may  be  either  general  or  special.^^  The  New  York  state  superintendent 
of  public  instruction  has  the  power  to  make  such  regulations  as  to  the  management 
of  public  schools  as  are  consonant  with  the  general  school  laws  and  not  inconsistent 
with  the  laws  of  the  state.^" 

§  2.  Bight,  prvt^ilege,  and  duty  of  attendance.^' — The  taxes  levied  by  a  school 
district  are  for  the  education  of  the  children  of  that  district,^*  and  the  trustees  of  a 
graded  common  school  district  cannot  arbitrarily  expel  a  pupil  or  refuse  him  the 
privilege  of  attending  school.^*  When  the  question  of  residence  and  right  to  admis- 
sion is  raised,  the  board  of  directors  of  the  district  is  to  determine  it,  and  the 
board's  action,  being  quasi  judicial,  cannot  be  reviewed  by  a  court  and  jury.^' 
The  legislature  of  California  cannot  confer  on  boards  of  county  supervisors  the 
power  to  admit,  generally,  to  a  city  high  school  district,  for  high  school  purposes, 
and  with  the  consequent  burden  of  taxation  upon  it,  an  adjacent  school  district 
lying  entirely  outside  the  city  and  not  being  a  part  thereof,^^  but  the  statute  pro- 
viding for  the  admission  of  the  pupils  of  one  district  to  the  schools  of  another  con- 
templates only  a  qualified  admission  upon  such  terms  as  may  be  proper.^' 


246.  The  charter  provisions  of  Los  Angeles 
for  the  issue  of  bonds  for  school  purposes  do 
not  supersede  the  provisions  of  Pol.  Code, 
§§  1880-1S87,  for  the  issue  of  bonds  by  a 
school  district,  although  the  city  and  district 
are  coterminous  in  territorial  limits.  Id. 
Pol.  Code,  §§  1617,  1662,  1663,  which  make 
provisions  for  kindergartens  in  cities  and 
towns,  when  construed  as  not  to  entitle  them 
to  share  in  the  state  school  fund,  and  con- 
ceding that  they  apply  only  to  cities  and 
towns,  do  not  conflict  with  Const,  art.  4,  §  25, 
subd.  27,  prohibiting  the  passage  of  local 
or  special  laws  for  the  management  of  com- 
mon schools.  Los  Angeles  County  v.  Kirk 
[Cal.]    83   P.   250. 

10.  It  is  the  duty  of  the  courts  to  harmon- 
ize such  provisions  with  the  general  law  if 
possible.  McKenzie  v.  Board  of  Education 
[Cal.   App.]    82   P.   392. 

11.  But  such  laws  are  not  of  a  general  na- 
ture under  Const,  art.  2,  §  17,  and  may  there- 
fore be  amended  by  a  special  act.  Richard- 
."ion  V.  Board  of  Education  [Kan.].  84  P.  538. 
Chapter  414,  p.  676,  Laws  1905,  a  special  act 
amendatory  of  <Jen.  St.  1901,  §  6290,  is  not  in 
violation  of  any  constitutional  provision.    Id. 

12.  Although  such  authority  Is  not  ex- 
pressly conferred  by  Consolidated  School 
Law,  Laws  1894,  p.  1181,  c.  556.  O'Connor  v. 
Hendrick  [N.  T.]  77  N.  B.  612,  aftg.  109  App. 
Dlv.  361,  96  N.  T.  S.  161.  A  regulation  pro- 
hibiting the  wearing  of  a  distinctively  reli- 
gious garb,  as  the  dress  of  the  "Sisterhood 
of  St.  Joseph,"  Is  reasonable  and  valid,  and 
accords  with  the  nonsectarian  policy  of  the 
state  as  declared  in  Const,  art.  9,  §  4.     Id. 

13.  See  4  C.  L.  1401. 

14.  The  residents  of  one  district  are  not 
entitled  to  free  admission  to  and  education 
in  schools  of  an  adjoining  district.  Common- 
wealth V.  Wenner  [Pa.]  61  A.  247.  Where 
the  children  of  defendant  township  attended 
the  schools  of  plaintiff  township,  after  no- 
tice given  to  one  of  defendant's  directors 
that  tuition  based  on  the  cost  per  pupil  of 
maintaining  ,the  school  attended  would  be 
charged,  an  Implied  contract  was  created  to 


pay  the  same.  Town  District  of  Hardwick 
V.  Wolcott  [Vt.]  61  A.  471.  Acts  1900,  p.  18, 
No.  23,  providing  for  an  appeal  by,  either 
board  In  case  of  disagreement  as  to  tuition 
in  such  cases  to  the  examiner  of  teachers, 
whose  decision  shall  be  final,  does  not  apply 
where  the  question  of  liability  to  pay  Is  based 
on  an  Implied  contract.     Id. 

15.  No  such  power  is  conferred  by  Ky.  St. 
1903,  §§  4364,  4367,  4373.  Cross  V.  Walton 
Graded  Common  School  Dist.  Trustees  [Ky.] 
89  S.  W.  606.  In  proceedings  by  mandamus 
to  compel  the  trustees  to  permit  a  pupil'  to 
attend  school,  it  will  be  presumed  that  he  was 
of  the  color  properly  admissible  to  the  school, 
and  a  complaint  is  not  objectionable  for  fail- 
ure to  state  his  color.  Id.  The  father  with 
whom  a  minor  child  Is  living  may  maintain 
an  action  of  mandamus  to  compel  a  board  of 
education  to  admit  his  child  to  the  public 
school.  Cartwright  v.  Board  of  Education 
[Kan.]  84  P.  382.  Mandamus  lies,  at  the  re- 
lation of  a  foster  parent,  to  compel  a  school- 
board  to  admit  to  the  public  schools  a  child 
of  legal  age  and  a  resident  of  the  district 
without  the  payment  of  tuition  (McNish  v. 
State  [Neb.]  104  N.  W.  186);  and  it  is  not 
necessary  that  the  foster  parent  shall  have 
legally  adopted  the  child  (Id.). 

16.  Commonwealth  v.  Wenner  [Pa.]  61  A. 
247. 

17.  Contrary  to  the  constitutional  provis- 
ion prohibiting  taxation  without  representa- 
tion. Mooney  v.  Tulare  County  Sup'rs  [Cal. 
App.]    83   P.   165. 

IS.  An  agreement  for  admission  of  pupils 
upon  payment  of  tuition  in  advance  at  a  rate 
fixed  by  the  board  of  the  receiving  district 
and  not  if  detrimental  to  the  interests  of  the 
school  Is  lawful.  Mooney  v.  Tulare  County 
Sup'rs  [Cal.  App.]  83  P.  165.  The  legisla- 
ture having  seen  fit  to  condition  the  admis- 
sion of  an  adjacent  school  district  to  become 
a  part  of  an  existing  high  school  district 
upon  such  terms  and  conditions  as  the  two 
districts  may  agree  upon,  the  board  of  su- 
pervisors  can   make   an   order   of   admission 
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Separata  schools  for  races}^ — ^The  establishment  of  separate  schools  for  white 
and  colored  pupils  is  not  a  discrimination  to  the  prejudice  of  either  race,  where 
equal  facilities ;  are  provided  for  both/"  but  a  board  of  education  in  the  absence 
of  statutory  authority  cannot  establish  separate  schools  for  white  and  colored 
children.^'^ 

Vaccination  of  pupils.^^ 

Duty  to  furnish  school  facilities.^^ — ^The  failure  to  provide  transportation  for 
children  living  remote  from  the  school  house  is  not  such  a  failure  to  provide  "suit- 
able school  facilities  and  accommodations,"  as  to  justify  the  county  superintendent 
of  schools  in  transmitting  an  order  to  the  custodian  of  school  moneys  to  withhold 
from  the  district  its  share  of  the  state  school  funds.^*  The  statute  which  requires  a 
town  to  maintain  a  high  school  or  furnish  instruction  for  advanced  pupils  in  a 
high  school  or  academy  in  the  same  or  another  town  vests  a  discretion  in  the 
board  of  directors  as  to  which  method  it  will  adopt.^^  Under  the  terms  of  an  act 
providing  for  the  payment  of  the  tuition  of  a  pupil  desirous  of  taking  a  high 
school  course,  by  a  town  not  maintaining  a  free  high  school,^"  a  minor  who  made 
no  contract  in  his  own  behalf  respecting  tuition,  personally  incurred  no  legal 
indebtedness,  made  no  expenditure,  and  sustained  no  loss,  could  not  sue  to  recover 
from  the  town  the  tuition  voluntarily  paid  for  him  by  his  father.^^ 

§  3.  School  districts,  sites,  and  schools.^^ — A  school  district  is  a  quasi  munic- 
ipal corporation,  and  although  its  territorial  limits  may  be  coterminous  with  those 
of  a  city,  the  identity  of  the  district  as  a  corporation  is  not  lost  in  that  of  the 
city,*^  but  in  Kentucky,  where  the  census  enumerators  of  a  city  school  district 
made  false  reports,  whereby  the. city  and  its  schools  received  and  expended  moneys 


only  on  such  terms,  and  the  courts  cannot 
dispense  Tvith  such  conditions.  People  v. 
Hanford  Union  High  School  Dist.  [Cal.]  84  P. 
193.  But  an  agreement  by  the  trustees  of 
the  admitted  district  that  such  district  would 
pay  its  pro  rata  share  of  the  taxes  for  the 
maintenance  of  the  high  school  district  and 
the  liquidation  of  the  bonded  Indebtedness 
thereof,  as  a  condition  of  its  admission, 
could  not  become  binding  on  the  district 
without  the  assent  of  two-thirds  of  the  qual- 
ified voters  thereof,  under  Const,  art.  11,  §  18, 
and  without  such  assent  "was  ineffectual.     Id. 

19.     See  4  C.  L.  1402. 

SO.  Although  Laws  1905,  p.  ,30,  ,c.  11,  estab- 
lishing a  graded  sckool  in  Kernersville,  uses 
the  term  "graded  schooV  in  the  singular,  it 
must  be  construed  as  directing  the  estab- 
lishment of  one  school  in  which  the  children 
of  each  race  are  to  be  taught  in  separate 
buildings  and  by  separate  teachers,  and  when 
so  construed  does  not  violate  Const,  art.  9, 
§  2,  prohibiting  discrimination.  Lowery  v. 
Bo.-ird  of  Graded  School  Trustees  [N.  C]  52 
S.  E.  267.  The  erection  of  a  necessary  school 
building  for  a  large  number  of  white  pupils 
is  not  a  discrimination  against  a  small  num- 
ber of  colored'  pupils  where  they  are  amply 
provided  for.  Id.  But  section  7  of  said  act 
providing  for  an  allowance  of  school  funds 
per  capita  to  the  white  children  of  school  age 
violates  the  constitution,  though  it  does  not 
avoid  the  rest  of  the  act.  id.  Section  8  of 
said  act,  providing  that  the  property  of  the 
piiblic  schools  for  white  children  shall  be  the 
property  of  the  board  of  trustees,  to  be  dis- 
posed of  In  their  discretion  for  the  use  of  the 
graded  school  did  not  authorize  them  to  take 
the  school  building  provided  for  colored 
children  and  use  it  for  the  whites.     Id. 


21.  So  held  in  the  case  of  second  class 
cities  in  Kansas.  Cartwright  v.  Board  of 
Education    [Kan.]    84    P.    382. 

22,  33.     See  4  C.  L,.  1402. 

24.  As  contemplated  in  §  126  of  the  school 
law.  P.  L.  1904,  p.  48.  Board  of  Education 
of  Frelinghuysen  Tp.  v.  Atwood  [N.  J.  Law] 
62  A.  1130. 

25.  Acts  1904,  No.  37,  p.  61.  The  board 
cannot  be  compelled  by  mandamus  after 
adopting  one  method  to  select  the  other. 
Samson  v.  Grand  Isle  [Vt.]  63  A.  18-0.  The 
act  of  a  town  in  accepting  a  gift  to  purchase 
a  building  for  a  "graded  school,"  in  making 
the  purchase,  equipping  the  building,  open- 
ing a  school,  and  maintaining  such  school  by 
taxation  for  two  years,  did  not  vest  in  the 
inhabitants  of  the  town  a  right  to  have  high 
school   instruction   so   continued.     Id. 

26.  Rev.  St.  c.  15,  §  63.  Goodwin  v.  Inhab- 
itants of  Charleston    [Me.]    62  A.   606. 

27.  Goodwin  v.  Inhabitants  of  Charleston 
[Me.]  62  A.  606. 

28.  See  4  C.  L.  S402. 

29.  The  authority  of  the  district  to  Issue 
bonds  under  Pol.  Code,  §§  1880-1887,  is  not 
affected  by  the  charter  authority  of  Los  An- 
geles to  issue  bonds  for  school  purposes. 
Los  Angeles  City  School  Dist.  v.  L»ngden 
[Cal.]  83  P.  246,  citing  numerous  cases.  In 
Missouri,  school  districts  are  declared  to  be 
bodies  corporate  possessing  the  usual  pow- 
ers of  corporations,  ind  are  required  to  or- 
ganize by  electing  a  board  of  directors  within 
IB  days  after  formation,  hence,  quo  warranto 
is  the  proper  remedy  to  test  the  legality  of 
its  formation.  School  Dist.  No.  2,  Tp.  240  v. 
Pace,  113  Mo.  App.  134,  87  S.  W.  580. 
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in  excess  of  the  amount  to  which  it  was  entitled,  the  board  of  education  and  the 
enumerators  being  the  agents  of  the  city,  the  state  could  recover  the  excess  from 
the  city.'" 

Formation,  alteration,  consolidation,  and  dissolution  of  districts.^^ — It  will  be 
presumed  that  the  legislature  in  creating  school  district  corporations  intended  to 
impose  upon  them  not  only  the  duties  expressly  named  in  the  statutes,  but  also 
those  necessary  to  carry  out  the  objects  of  the  statutes,'^  and  in  creating  these 
corporations  the  legislature  did  not  contemplate,  in  defining  their  duties,  to  pre- 
vent them  from  being  just,  or  to  take  away  from  them  the  power  to  do  right  when 
an  innocent  mistake  has  been  made.*'  A  special  act  of  the  legislature  in  creating 
a  new  school  district  and  giving  to  it  the  property  within  its  limits  formerly 
belonging  to  the  districts  from  which  it  was  created  '*  is  not  invalid  as  a  taking 
of  property  without  due  process  of  law,  or  as  an  impairment  of  contract  obligations, 
within  the  meaning  of  the  Federal  constitution ;  '^  nor  is  such  action  incompatible 
with  the  republican  form  of  government  guaranteed  by  that  constitution,  even 
assuming  that  such  provisions  apply  to  the  creation,  powers,  or  property  of  the 
subordinate  municipalities  of  a  state.'"  Where  by  special  act  a  town  is  made  a 
public  school  district,  such  district  is  confined  to  the  limits  prescribed ; ''  but  in 
Indiana  a  school  district  has  no  fixed  boundaries,  being  composed  of  the  persons 
residing  in  the  township  who  have  been  enumerated  and  attached  to  the  district,'* 
although  under  the  statutes  providing  for  the  transfer  of  children  of  school  age 
from  one  school  corporation  to  another,"  the  parent,  guardian,  or  custodian  of  a 
pupil  as  transferred  does  not  become  a  legal  voter  in  the  district  to  which  the 
transfer  is  made.*"  Where  territory  is  duly  annexed  to  a  city-  which  constitutes  a 
sc-hool  district,  it  is  annexed  for  public  school  as  well  as  other  purposes.*^  Like 
other  statutes  those  affectiag  the  organization  of  school  districts  are  construed 
prospectively  rather  than  retrospectively.^^     Statutory  requirements  must  generally 


30.  Construing  together  Acts  1873,  p.  .39, 
c.  25,  establishing  a  public  school  system, 
and  Acts  1885  (Ex.  Sess.),  p.  48,  c.  8,  to  re- 
duce the  acts  incorporating  Knoxville  and 
amendments  to  one  act.  State  v.  Knoxville 
[Tenn.]   90  S.  W.  289. 

31.  See  i  C.  L.  1402. 

32.  Ky.  St.  1903,  |§  4464,  4469,  4470,  4-481, 
4482  relative  to  graded  common  school  dis- 
tricts, etc.,  must  be  liberally  construed  to 
effectuate  their  purposes.  Churchill  v.  High- 
land Park  Graded  School  Trustees  [Ky.]  89 
S.   W.   122.  ^   ^ 

33.  Board  of  trustees  of  a  graded  com- 
■lon  school  district  compelled  by  mandamus 
to  levy  a  tax  to  pay  judgment  for  taxes  lev- 
ied by  mistake  on  property  outside  of  its  tax- 
ing district  and  paid  by  plaintiff.  Churchill 
V.  Highland  Park  Graded  School  Trustees 
[Ky.]   89  S.  "W.   122. 

34.  Local  Acts,  Mich.,  1901,  No.  315.  At- 
torney General  of  Michigan  v.  Lowrey,  199 
U.  S.  233,  50  L.aw.  Ed.  . 

35.  Attorney  General  of  Michigan  V.  Low- 
rey,  199  U.  S.  233,  50  Law.  Ed.  . 

36.  Const.  U.  S.  art.  4,  §  4.  Attorney  Gen- 
eral of  Michigan  v.  Lowrey,  199  U.  S.  i66,  60 
Law.  Ed.  . 

37.  Acts  1905,  p.  30,  c.  11,  to  establish  a 
graded  school  in  KernersviUe,  cannot  be  made 
to  include  contiguous  territory  for  the  col- 
ored schools.  Lowrey  v.  Board  of  Graded 
School  Trustees  [N.  C]  52  S.  E.  267.  The 
territory  of  the  borough  of  Bradley  Beach 
was  constituted  a  separate  school  district  by 


the  general  school  act  of  Oct.  19,  1903  (P.  L. 
1904,  p.  5),  and  was  not  consolidated  with 
the  townsliip  of  Neptune  by  the  supplement 
to  that  law  passed  March  28,  1904  (P.  L.  1904, 
p.  272).  McCarter  v.  Board  of  Education 
[N.  J.  Law]   63  A.  93. 

38.  Under  Burns'  Ann.  St.  1901,  §  8958 
(Acts  1895,  p.  127,  c.  54),  all  taxpayers  resid- 
ing in  the  to^wnship  and  attached  to  a  school 
district  are  legal  voters  at  the  school  meet- 
ings, therein.  Ireland  v.  State  [Ind.]  75  N.  E. 
872 

39.  Burns'  Ann.  St.  1901,  §§  5959a-5959e. 
Ireland  v.  State   [Ind.]    75  N.  E.   872. 

40.  Ireland  v.  State  [Ind.]  75  N.  E.  872. 
Since  persons  may  be  legal  voters  at  all 
school  meetings  in  the  district  (Burns'  Ann. 
St.  1901,  §  5958),  yet  not  entitled  to  vote  for 
township  trustee,  an  allegation  that  such 
trustee  abandoned  a  school  district  without 
the  written  consent  of  a  majority  of  the 
legal  voters  was  not  an  allegation  that  he 
did  not  have  the  written  consent  of  a  ma- 
jority of  the  voters  entitled  to  vote  for  town- 
ship trustee,  requisite  for  the  abandonment 
of  a  district  (Burns'  Ann.  St.  1901,  §  5920f). 
Id. 

41.  Trustees  of  Schools  v.  Board  of  School 
Inspectors,  115  111.  App.  479,  Phelps  v.  Peoria 
School  Inspectors    [111.]    73   N.   E.   412. 

42.  Act  of  Feb.  5,  1903,  P.  L.  4,  relating  to 
school  districts,  etc.,  Is  not  to  be  given  a 
retrospective  effect  so  as  to  abolish  two 
school  districts  that  had  existed  more  than 
tSiree   years,    restoring   the   original   district 
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be  Btrictly  complied  with  in  the  formation  or  alteration  of  school  districts,*'  but 
the  requirement  in  the  Iowa  code  that  the  election  on  the  question  of  consolidation 
of  districts  shall  be  held  on  the  same  day  and  time  in  the  several  districts  is  merely 
directory,  and  a  failure  to  observe  it  does  not  invalidate  the  proceedings  in  the 
absence  of  any  showing  of  prejudice."  Where  a  statute  provides  that  no  school 
district  shall  contain  less  than  four  sections  of  land,  xmless  it  can  support  six 
months'  school  per  year,  the  county  superintendent  and  commissioners  determine 
that  question  and  their  determination  is  final.*^  Under  statutes  authorizing  town- 
ships to  abolish  school  districts  and  to  constitute  themselves  single  consolidated 
districts,  assuming  the  property  of  the  districts  and  becoming  liable  for  their 
debts,*"  upon  such  action,  the  township  becomes  absolutely  liable  for  the  debts  of  • 
the  districts,  although  there  has  been  no  equitable  adjustment  of  property  rights 
and  liabilities  as  provided  by  law.*^  In  Missouri  any  common  school  district  may 
be  organized  into  a  village  district  with  the  special  privileges  appertaining  thereto,** 
notwithstanding  the  village  is  not  incorporated  and  the  plat  thereof  may  be  de- 
fective.*' In  Ohio,  territory  in  a  special  school  district  is  not  open  to  be  taken 
in  whole  or  in  part  to  form  a  new  special  school  district/"  nor  when  the  schools  of  a 
township  have  been  centralized  can  any  part  of  the  territory  be  taken  to  form  a 
special  district,^^  and  the  legislature  cannot  validate  the  organization  of  special 
school  districts  created  under  an  act  declared  unconstitutional.^^  In  South  Dakota, 
commissioners  appointed  for  the  formation  of  a  school  district  from  the  parts  of 
two  or  more  counties  may  detach  adjacent  territory  from  an  independent  district 
in  one  county  and  attach  it  to  a  district  in  another  county. ■*'  In  Washington  the 
county  superintendent,  in  forming  a  new  school  district,  is  not  restricted  to  the 
boundaries  described  in  the  petition,  but  may  in  the  exercise  of  his  judgment 
modify  such  proposed  boundaries.''* 

Lapse  of  time  and  public  recognition  as  a  school  district  will  bar  any  collateral 


and  Incidentally  annulling  a  Judgment  ob- 
tained by  one  ag-ainst  the  other.  Old  Forge 
School  District,   27  Pa.  Super.  Ct.   586. 

43.  Where  the  petition  for  the  formation 
of  a  new  school  district,  contemplated  in 
Rev.  St.  1899,  §  9742,  was  not  presented  to 
the  clerks  of  the  districts  affected,  an  elec- 
tion held  on  the  question  was  void.  School 
Dist.  No.  2,  Tp.  24,  R  6  B.  v.  Pace,  113  Mo. 
App.  134,  87  S.  W.  580.  The  provision  that 
where  the  assent  of  the  districts  to  be  di- 
vided in  the  formation  of  a  new  district  Is 
not  given,  the  matter  may  be  referred  to  the 
county  commissioner  and  appealed  to  a  board 
of  arbitrators,  -whose  decision  shall  be  trans- 
mitted to  the  clerks  of  the  districts  inter- 
ested and  entered  in  the  record  of  the  dis- 
trict divided,  implies  that  the  judgment  of 
the  board  shall  be  reduced  to  writing,  so 
that  where  no  such  decision  was  written  or 
filed  no  new  district  was  created.  State  v. 
Cummins,   114  Mo.  App.   93,  89  S.  "W.  74. 

44.  Code,  §  2749.  Molyneaux  v.  Molyneaux 
[Iowa]   106  N.  W.  370. 

45.  Under  Ballinger's  Ann.  Codes  &  St. 
§  2277.  Wilsey  v.  Cornwall  [Wash.]  82  P. 
303.  Where  there  is  no  showing  to  the  con- 
trary it  will  be  presumed  that  the  superin- 
tendent and  commissioners  found  that  the 
district  could  support  a  school  for  that  time 
per  year.     Iil. 

4«.  Gen.  St.  1888,  §§  2193,  2198.  Wlnsted 
Sav.  Bank  v.  New  Hnrtford  [Conn.]  62  A.  81. 

47.  Gen.  St.  1888,  §§  2198,  2206.  Such  pro- 
visions   being   mere   details    of   the   consoli- 


dation and  not  conditions  precedent.  Win- 
sted  Sav.  Bank  v.  New  Hartford   [Conn.]    62 

A.  81.  The  fact  that  the  township  neglected 
to  make  such  adjustment  did  not  entitle  It  to 
object,  upon  returning  to  the  district  sys- 
tem, to  the  payment  of  the  stipulated  inter- 
est, during  the  time  of  the  consolidation  on 
the  Indebtedness  of  one  district,  on  the 
ground  that  it  would  be  inequitable  as 
against  the  taxpayers  of  other  districts.     Id. 

48.  Under  Rev.  St.  1899,  §  9861.  State  v. 
Gill,   190  Mo.   79,   88  S.  W.   628. 

40.  When  once  the  directors  have  received 
a  proper  petition  for  an  election  on  the  ques- 
tion and  have  ordered  an  election  and  given 
notice  thereof,  a  majority  of  the  board  can- 
not withdraw  the  notice,  their  duty  being 
mandatory  and  ministerial.  State  v.  Gill,  190 
Mo.  79,  88  S.  W.  628. 

50.  By  order  of  the  probate  court  under 
Rev.  St.  §  3929.  Scott  v.  McCullough  [Ohio] 
75  N.  B.  52. 

51.  Fulks  V.  Wright,  72  Ohio  St.  547,  75  N. 

B.  55. 

52.  Rev.  St.  §  3891  and  §§  3891,  3928,  as 
amended  and  supplemented  by  Act  Apr.  25, 
1904  (97  Ohio  Laws,  p.  334),  are  unconstitu- 
tional and  void.  Bartlett  v.  State  [Ohio]  75 
N.  E.  939. 

53.  Rev.  Pol.  Code,  §§  2327,  2410,  as  amd. 
by  Laws  1903,  p.  150,  c.  133.  Independent 
School  Dlst.  No.  2  v.  District  No.  37  [S.  D  1 
106   N.  W.   302. 

64.     W'ilsey  V.  Cornwall  [Wash.]  82  P.  303. 
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attack  on  the  validity  of  its  organization,"  and  private  individuals  by  participation 
in  the  proceedings  to  consolidate  districts  may  be  estopped  to  question  their  valid- 
ity." The  appeal  to  the  county  superintendent,  authorized  by  the  Iowa  code  for 
testing  the  legality  of  the  incorporation  of  a  school  district,  is  not  the  exclusive 
remedy."'' 

Division  of  property  on  change  of  distrid.'^^ — The  act  passed  for  the  adjust- 
ment of  indebtedness  and  property  rights  between  township  districts  and  borough 
districts  carved  out  of  them  is  applicable  only  where  the  districts  cannot  agree, 
and  does  not  prevent  a  mutual  adjustment  between  themselves.^*  The  statute  pro- 
viding a  method  of  distribution  of  the  state  appropriation  to  common  schools  was 
intended  only  for  that  purpose  and  has  no  application  to  a  division  of  funds  upon 
the  creation  of  a  borough  district  out  of  a  township."" 

Establishment  of  high  schools."^ 

Sites.^^ — ^Lands  for  school  house  sites  may  be  taken  under  the  rights  of  emi- 
nent domain.*^  In  Alabama  the  matter  of  the  location  of  schools  in  the  several 
districts  rests  with  the  county  board  of  education  and  not  with  the  district  trus- 
tees.®* The  statutes  of  Connecticut  requiring  a  two-thirds  vote  to  fix  or  change  a 
school  house  site,  do  not  apply  to  consolidated  town  school  systems.""    Under  the 


B5.  Where  a  district  had  been  recognized 
by  both  state  and  county  for  several  years, 
the  validity  of  Its  organization  could  not  be 
questioned  In  a  collateral  proceeding  by  an- 
other district  to  compel  a  county  clerk  to  ex- 
tend certain  taxes  over  the  land  therein  In 
which  proceeding  the  district  attached  was 
not  a  party.  State  v.  Miller,  113  Mo.  App. 
665,  88  S.  "W.  637.  And  a  taxpayer  was 
barred  by  laches  from  obtaining  mandamus 
to   contest   the  validity  of  the  organization. 

Id.  ^     ,  .,- 

66.  Where  all  the  electors  of  a  school  dis- 
trict are  present  and  vote  on  a  proposition 
of  consolidation  of  districts,  they  are  estopped 
to  question  the  validity  of  the  proceedmgs 
because  the  petition  and  notice  of  election 
failed  to  describe  the  territory  to  be  con- 
solidated. Molyneaux  v.  Molyneaux  [Iowa] 
106  N  W.  370.  Where  a  meeting  of  the  elect- 
ors of  a  consolidated  district  was  duly  called 
and  held,  and  plaintiffs  appeared  and  voted 
for  new  directors  without  any  objection  to 
the  validity  of  the  consolidation,  they  were 
estopped  to  deny  the  validity  of  the  pro- 
ceedings afterward.     Id. 

57.  Code,  S  2818.  Quo  warranto  and  not 
certiorari  is  the  proper  remedy  to  test  the 
validity  of  the  proceedings  incorporating  an 
independent  school  district  composed  of  a 
town  in  a  township  formerly  constituting  a 
district.  State  v.  Alexander  [Iowa]  105  N. 
W  1021.  Where  an  independent  district  was 
formed  from  another,  but  nothing  further 
was  done  except  to  adjust  finances  and  col- 
lect taxes,  one  who  took  no  part  in  the  for- 
mation of  the  new  district  and  had  not  rec- 
ognized it  except  to  pay  taxes  under  com- 
pulsion, 14  months  after  the  incorporation, 
was  not  barred  by  laches  from  Instituting 
quo  warranto  to  test  the  validity  of  the  in- 
corporation.    Id. 

58.  See  4  C.  L.  1404. 

5».  Act  July  24,  1895,  P.  L..  259.  Rousfe- 
ville  Boro.  School  Dlst.  v.  Cornplanter  Tp. 
School  Dist.,  29  Pa.  Super.  Ct.  214. 

60.  Act  July  15,  1897,-  P.  L.  271.  Rouse- 
Tille  Boro.  School  Dist.  v.  Cornplanter  Tp. 
School  Dist.,   29  Pa.   Super.  Ct.  214. 


61,  62.     See   4  C.  D.   1404. 

63.  3  Starr  &  C.  Ann.  St.  1896,  p.  3661, 
c.  122,  art,  3.  §  41,  empowers  boairds  of  educa- 
tion of  township  high  schools  to  perform  the 
duties  of  directors  for  school  districts,  and 
hence,  under  §§  31,  32  of  the  school  law, 
they  can  acquire  school  house  sites  by  con- 
demnation (Thompson  v.  Trustees  of  Schools 
for  Rio  Tp.,  218  111.  640,  75  N.  E.  1048),  and 
an  afiirmative  vote  of  the  electors  in  favor 
of  a  site,  under  art.  9,  §  4  of  the  school  law, 
authorizes  the  board  to  procure  the  site  by 
either  purchase  or  condemnation  (Id.).  Un- 
der Code  Civ.  Proc.  I  3371,  providing  for  the 
confirmation  or  setting  aside  of  the  com- 
missioners' report  in  the  condemnation  of 
lands,  where  their  award  is  general,  being  a 
gross  sum  for  compensation  for  the  value 
of  the  land  taken  for  a  school  house  site,  it 
will  be  presumed  that  they  acted  "within  the 
law  and  that  their  award  is  supported  by  the 
facts  which  came  within  their  inquiry,  and 
should  be  confirmed.  Mead  v.  Conger,  97  N. 
Y.  S.  526.  The  Pennsylvania  statute  for  con- 
demnation of  land  for  the  use  of  state  nor- 
mal schools  does  not  authorize  the  con- 
demnation for  a  campus  of  streets  and  alleys 
dedicated  to  public  use.  In  re  Southwestern 
State  Normal  School  [Pa.]  62  A.  908. 

84.  Daws  1903,  p.  292,  5  11.  Gibson  v. 
Mabrey   [Ala.]   40  So.  297. 

65.  Gen.  St.  1902,  §§  2209,  2212,  as  con- 
strued in  the  light  of  the  course  of  legisla- 
tion. Pub.  Acts  1841,  p.  52,  c.  40;  Pub.  Acrs 
1856,  p.  39,  c.  41;  Pub.  Acts  1865,  p.  107,  c.  112; 
Pub.  Acts  1868,  p.  202,  c.  102;  Pub.  Acts  1873, 
p.  338,  c.  124.  Benham  v.  Potter,  77  Conn. 
186,  58  A.  735.  A  warning  of  a  town  meeting 
specified  the  purpose  of  taking  action  as  to 
the  purchase  of  a  site  and  building  a  new 
school  house,  but  the  action  taken  contem- 
plated the  expenditure  of  a  certain  sum  "in 
addition  to  what  the  present  school  property 
may  be  sold  for."  Held  that,  if  a  sale  was 
authorized  and  was  Invalid  as  not  contem- 
plated In  the  warning,  such  sale  was  not  so 
incorporated  In  or  made  a  condition  of  the 
vote  as  to  Invalidate  and  defeat  the  entiro 
action  and  render  void  the  authorization  of 
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provisions  of  the  North  Dakota  statute  the  voters  of  a  school  district  are  required 
to  select  the  site  of  a  new  school  house  by  a  general  designation  only,'"  and  the 
school  board  is  required  to  locate  and  fix  the  boundaries  of  the  site  upon  the  land 
indicated  by  the  general  designation  of  the  voters,  being  vested  with  discretion  as 
to  the  precise  limits  of  the  site  and  the  amount  of  the  land  taken."'  In  Illinois, 
the  law  not  requiring  a  specification  of  the  proposed  site  in  the  notice  of  an 
election  to  vote  on  a  proposition  to  build  a  high  school  building  and  it  being  within 
the  province  of  the  voters  to  select  it,"*  the  specification  of  two  ^ites  in  the  notice 
is  surplusage,"^  and  in  that  state  it  is  not  essential  that  an  expression-  of  the  will 
of  the  voters  be  talcen  at  an  election  held  to  select  a  school  house  site  as  to  the 
amount  to  be  expended  in  purchasing  the  Site  or  constructing  the  building,  or  as 
to  the  area  of  the  site,  those  matters  being  left  to  the  discretion  of  the  board  of 
education.'"  Although  the  law  of  Oklahoma  prohibits  the  designation  of  a  site 
more  than  one-half  mile  from  the  center  of  the  district,"^  yet,  where  a  change  in 
boundaries  caused  by  detaching  territory  leaves  the  site  more  than  one-half  mile 
from  the  center,  it  is  not  necessary  before  erecting  a  new  school  house  that  the 
designation  of  the  site  should  be  submitted  to  the  people ;  '^  and  when  a  school 
house  site  has  been  once  selected  and  a  building  erected  thereon,  it  can  be  changed 
and  the  building  removed  only  by  authority  of  the  people  of  the  district  expressed 
as  provided  by  law;'"  and  when  the  erection  of  a  new  school  house  is  ordered 
and  no  change  made  in  the  site  by  vote  of  the  people,  the  board  is  not  required 
before  the  erection  of  the  building  to  submit  the  question  of  a  site  to  a  vote  of  the 
people.'*  In  Washington  a  board  of  school  directors  has  power  to  purchase  a  site 
for  a  school  house,'"  and  even  if  a  board  exceeds  its  authority  in  making  such 
purchase,  the  action  may  be  ratified  subsequently  by  the  electors.'" 

Schools.'''' — In  California,  kindergartens,  notwithstanding  their  legislative  des- 
ignation as  "primary"  schools,  are  not  "primary  and  grammar  schools"  within  the 
constitutional  and  statutory  provisions  for  the  distribution  of  the  state  school  fund." 

Use  of  building  for  other  purposes.''^ 

§  4.  Organization,  meetings,  and  offtcers^" — ^The  officers  of  school  districts 
are  generally  held  to  be  public  officers,''  and  the  title  to  a  school  office  in  case  of 


expenditure  for  the  purposes  mentioned  In 
the  warning.     Id. 

60.  Rev.  Codes  1899,  §  701.  Location  held 
sufficiently  definite.  Petersburg  School  Dist. 
of  Nelson  County  v.  Peterson  [N.  D.]  103  N. 
W.  756. 

OT.  Petersburg  School  Dist.  v.  Peterson 
[N.  D.]   103  N.  W.  756. 

68.  School  Law  (3  Starr  &  C.  Ann.  St.  189G, 
p.  3689,  c.  122)  art.  5,  §  31,  prohibits  the 
purchase  or  location  of  sites  without  an  elec- 
tion held  as  required  by  art.  9,  §  4.  Thomii- 
son  V.  Trustees  of  Schools  for  Rio  Tp.,  218 
111.  540,  75  N..  B.  1048. 

69.  The  electors  could  vote  for  the  selec- 
tion of  any  other  site.  Thompson  v.  Trus- 
tees of  Schools  for  Rio  Tp.,  218  111.  540,  75  N. 
B.  1048. 

70.  Thompson  v.  Trustees  of  Schools  for 
Rio  Tp.,  218  111.  540,  75  N.  E.  1048. 

71.  "Wilson's  Rev.  &  Ann.  St.  1903,  |  6154. 
Stayton  v.  Butchee  [Okl.]  82  P.  726. 

72.  Stayton  v.  Butchee  [Okl.]  82  P.  723. 

73.  Wilson's  Rev.  &  Ann.  St.  1903,  §  6154. 
Stayton  v.  Butchee  [Okl.]  82  P.  726. 

74.  Stayton  v.  Butchee   [Okl.]   82  P.  726. 

75.  Code  of  Education  (3  Balllnger's  Ann. 
Codes  &  St.  §  2367).  Nichols  v.  Pierce  County 
Directors  [Wash.]  81  P.  325. 


76.  A  vote  instructing  the  directors  fo 
build  a  school  house  on  such  site  operates  as 
a  ratification.  Nichols  v.  Pierce  County  Di- 
rectors [Wash.]  81  P.  325. 

77.  See  4  C.  D.   1404. 

78.  Const,  art.  9,  §§  5,  6.  Los  Angeles 
County  V.  Kirk  [Cal.]  83  P.  250.  Pol.  Code, 
§§  1617,  1662,  1663,  which  make  provision  in 
cities  and  towns  for  the  establishment  of 
kindergartens,  when  so  construed  as  not  to 
entitle  them  to  participate  in  the  distribu- 
tion of  the  state  school  fund,  do  not  con- 
flict with  Const,  art.  9,  §§  5,  6.     Id 

79.  80.     See  4  C.  L.  1404. 

81.  In  California  tlie  superintendent  of 
schools  is  a  county  officer  whose  duties  arc 
prescribed  by  general  laws  (Pol.  Code,  §  1543), 
so  that  he  could  not  be  charged  by  the  char- 
ter of  San  Francisco  with  the  additional  duty 
of  preferring  charges  against  teachers.  Mc- 
Kenzie  v.  Board  of  Education  [Cal.  App.]  82 
P.  392.  In  Louisiana  the  parish  superin- 
tendent of  public  education  is  a  public  olB- 
cef  and  a  member  of  the  house  of  represen- 
tatives is  ineligible  to  election  as  such,  un- 
der Const.  1898,  prohibitory  art.  27.  State 
V.  Theus,  114  La.  1097,  38  So.  870.  A  treas- 
urer of  a  school  district  is  a  public  officer 
Within  the  meaning  of  the  Missouri  statute 
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contest  as  in  other  cases  must  be  tried  by  quo  warranto ;  *"  and  in  ease  of  a  con- 
flict between  a  city  school  committee  and  the  mayor,  council,  and  superintendent' 
of  streets,  over  the  right  to  care  for  the  public  school  houses,  the  latter  oflBcers 
could  not  be  prevented  by  mandamus  from  performing  the  duty  until  their  right 
to  do  so  had  been  settled  by  quo  warranto  proceedings/*  In  Iowa  a  school  director 
is  prohibited  from  acting  in  any  way  as  agent  for  or  dealer  in  school  text  books 
and  supplies.**  An  election  of  trustees  of  a  graded  school  district  was  not  in- 
validated because  the  order  for  the  election  called  for  the  election  of  six  trustees 
when  only  five  could  be  chosen,  the  five  having  the  greatest  number  of  votes  being 
deemed  elected ;  *^  nor  was  •  the  election  invalidated  because  a  few  taxpayers  and 
voters  were  improperly  included  in  the  boundaries  of  the  district,  it  appearing 
that  they  did  not  vote  and  could  not  have  aflEected  the  result  if  they  had  voted.*® 
Although  the  statute  of  Kentucky  provides  that  the  trustees  of  graded  common 
school  districts  shall  be  classified  to  hold  office  for  one,  two,  and  three  years  re- 
spectively, or  until  the  election  and  qualification  of  their  successors,*^  where,  owing 
to  failure  to  hold  elections  the  terms  of  all  had  expired,  the  election  of  an  entire 
board  at  once  was  lawful,  although  the  statute  provides  for  the  election  of  but 
two  trustees  annually.**  The  resignation  of  a  member  of  a  board  of  school  trus- 
tees to  take  effect  on  a  specified  date  cannot  be  withdrawn  after  acceptance.*' 

A  board  of  education  can  legally  act  only  when  a  quorum  is  assembled ""  after 
due  notice."^  Where  the  statute  requires  a  record  of  the  annual  school  meeting 
and  election  of  directors  to  be  kept,  but  does  not  make  such  record  the  sole  and 
conclusive  evidence  thereof,  parol  evidence  of  such  election  is  admissible  in  the 
absence  of  such  record."^  Such  records  and  proceedings  should  not  be  given  a 
narrow  and  technical  construction,  but  so  as  to  give  effect  to  the  manifest  intention 


limiting  the  time  for  the  commencement  of 
civil  actions  against  public  officers  (Rev.  St. 
1899,  §  4274;  Rev.  St.  1889,  §  6776),  and  an 
action  on  a  school  district  treasurer's  bond 
was  barred  after  three  years.  State  v.  Har- 
ter,  188  Mo.  516,  87  S.  "W.  941.  The  office  of 
school  director  is  an  office  within  the  mean- 
ing of  the  Missouri  constitution  conferring 
exclusive  appellate  jurisdiction  on  the  su- 
preme court  in  cases  Involving  the  title  to 
an  office  under  the  state.  State  v.  Fasse,  189 
Mo.  532,  88  S.  W.  1. 

82.  Neither  certiorari  from  the  decision 
of  the  state  superintendent  of  public  in- 
struction, who  is  authorized  in  New  Jersey 
to  decide  controversies  as  to  the  election  of 
members  of  municipal  boards  of  election  (Du 
Four  v.  State  Superintendent  of  Public  In- 
struction [N.  J.  Law]  61  A.  258),  nor  man- 
damus against  a  person  actually  in  the  office 
in  favor  of  one  claiming  it  Is  available. 
(Caffrey  v.  Caffrey,  28  Pa.  Super.  Ct.  22). 

83.  Fowler  v.  Brooks,  188  Mass.  64,  74  N. 
B.  291. 

84.  Code  I  2834  prohibits  it  and  does  not 
merely  prohibit  directors  from  acting  as 
agents  of  the  board,  as  provided  in  §  2824,  to 
keep  books  and  supplies  and  sell  them  at 
cost.      State  v.  Wick  [Iowa]   106  N.  "W.  268. 

Election  held   under  Acts   1894,   p.   22, 
Williams  v.  Lovelace   [Ky.]   90   S.  W. 


85. 

c.    15. 
983. 
86. 

983. 
87. 


Williams  v.   Lovelace   [Ky.]    90   S.   W. 


Ky.  St.  1903,  §  4471.  Lee  v.  Trustees 
of  Shepherdsville  Graded  Common  School 
Dist.  No.   4    [Ky.]   88   S.  W.   1071. 


88.  Lee  v.  Trustees  of  Shepherdsville 
Graded  Common  School  Dist.  No.  4  [Ky.]  S8 
S.  W.  1071.  The  board  so  elected  had  au- 
thority to  issue  a  notice  of  an  election  on  the 
question  of  issuing  bonds.     Id. 

89.  And  his  subsequent  appointment  as  a 
member  of  the  board  at  a  meeting  at  wliich 
no  quorum  Tvas  present  was  ineffectual. 
Saunders  v.  O'Bannon,  27  Ky.  L.  R.  1166,  87 
S.  W.   1105. 

00.  The  appointment  of  a  member  to  fill  a 
vacancy  when  there  is  no  quorum  present  is 
of  no  effect.  Saunders  v.  O'Bannon,  27  Ky. 
L.  R.   1166,  87  S.  W.   1105. 

91.  A  request  to  the  chairman  of  a  board 
signed  by  three  members  to  call  a  meeting  at 
a  specified  time  and  place  is  not  a  notice  to 
him  of  a  meeting  at  such  time  and  place. 
Saunders  V.  O'Bannon,  27  Ky.  L.  R.  1166,  87 
S.  W.  1105.  Where  it  was  found  that  due 
notice  had  been  given  to  all  the  members  and 
that  a  quorum  was  present,  the  business 
transacted  at  the  meeting  was  sustained. 
Akron  Sav.  Bank  v.  School  Tp.  [Iowa]  103  N. 
W.  968.  Where  the  district  meetings  had 
been  held  for  many  years  in  an  academy 
building  which  was  used  for  district  school 
purposes  also,  a  notice  in  the  warrant  for  a 
school  meeting  to  see  how  much  money  the 
district  would  raise  to  establish  a  lighting 
plant  for  the  academy  was  sufficiently  spe- 
cific. Brooks  v.  School  Dist.  of  Franconia 
[N.  H.]   61  A.  127. 

02.  Conceded  for  the  purpose  of  this  case 
that  Code  §  2751  requires  such  record.  State 
V.  CahiU  [Iowa]  105  N.  W.  691. 
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of  the  voters  if  it  can  be  ascertained  therefrom,*^  and  the  board  cannot  delegate  its 
discretionary  powers.'* 

Selection  of  officers."^ — ^The  municipal  corporation  act  of  California  confers  on 
cities  the  power  of  employing  a  superintendent  of  schools,*'  and  also,  where  the 
school  board  of  a  city  is  vested  by  the  charter  with  "the  government"  of  the 
school  district,  it  has  the  power  of  appointing  such  superintendent.""  In  Michigan 
the  appointment  of  county  school  examiuers  by  the  board  of  supervisors  as  pro- 
vided by  law  is  the  transaction  of  ordinary  business,  within  the  statutory  provision 
that  such  business  may  be  transacted  by  a  majority  of  the  members  present,"*  and 
a  person  who  received  ten  votes  to  his  opponent's  nine,  the  board  consisting  of 
twenty-one  members,  was  entitled  to  the  ofi&ce."*  The  fact  that  a  board  of  educa- 
tion appointed  a  person  treasurer,  in  consideration  of  his  promise  to  pay  interest 
on  the  funds  in  his  hands,  does  not  avoid  the  appointment  nor  avail  his  sureties 
as  a  defense  to  an  action  on  his  bond.^ 

Qualification  of  officers.^ — In  Missouri  it  is  not  required  that  a  school  director 
be  a  resident  taxpayer  of  the  district  in  which  he  is  elected,'  but  it  is  sufficient  if 
he  has  paid  state  and  county  taxes  in  another  county,  from  which  he  removed, 
within  a  year  preceding  his  election.*  In  Iowa  the  election  of  an  unqualified 
person  as  director  in  a  school  subdistrict  and  his  failure  to  qualify  does  not  con- 
stitute a  failure  to  elect  but  a  failure  to  qualify,  and  the  director  for  the  previous 
year  is  entitled  to  qualify  as  a  hold  over  within  ten  days  after  the  March  meeting 
of  the  directors.' 

Tenure  of  office.' — In  Iowa  the  term  of  office  of  a  director  in  a  school  sub- 
district  begins  and  ends  on  the  third  Monday  in  March,  when  the  regular  meeting 
of  directors  is  held,  and  not  on  the  first  Monday  when  the  annual  meeting  and 
election  is  held.'' 

Removal  from  office.' — ^Under  a  statute  providing  for  the  removal  of  county 
officers  for  willful  neglect  of  duty,  one  month's  absence  from  the  state  is  not  in 
itself  such  neglect  on  the  part  of  a  coimty  superintendent  of  schools;*  neither  is 
the  fact  that  no  one  was  left  in  charge  of  the  office  during  the  absence.^" 


OS.  Resolutions  held  sufficient  to  author- 
ize sale  by  the  officers  of  the  district  of  tho 
school  house  and  the  building  of  a  new  one 
on  the  same  site.  Quisenberry  v.  School 
Dist.  No.  6   [Neb.]   105  N.  W.  982. 

94.  A  contract  between  a  board  of  educa- 
tion, authorized  to  manage  the  common 
schools  of  the  district,  employ  and  dlscliarge 
teachers  and  fix  their  salaries  (3  Prlv.  Ijaws 
1867,  p.  321),  and  the  state  board  of  educa- 
tion, permitting  the  state  normal  university 
to  furnish  teachers  without  legal  qualiflca- 
tlons  for  certain  classes,  and  the  Joint  em- 
ployment of  "critic  teachers"  to  be  paid  In 
part  by  the  school  district.  Is  void  as  a  dele- 
gation by  the  school  district  board  of  Its  dis- 
cretionary powers  to  the  state  board.  Llnd- 
blad  V.  Board  of  Education  of  Normal  School 
Dist.   [111.]  77  N.  B.  4.=;o. 

»!>.     See  4  C.  L.  1405. 

nn.  This  power  has  been  In  effect  afflrmeil 
in  Pol.  Code,  §§  1533.  1550,  1560,  1616,  l«t7 
1714,  1788,  1858,  1874,  and  St.  1903,  p.  388, 
c.  270,  §§  3,  5,  8.  Davidson  v.  Baldwin  [Cal. 
App.]  84  P.  238.  A  decision  that  such  au- 
thority was  conferred  by  Pol.  Code  {  1793,  as 
amended  in  1891,  held  res  judicata.     Id. 

»7.  St.  1905,  p.  918,  c.  11  amending  the 
charter  of  San  Diego  by  providing  generally 
for  a  school  system  for  the  city  and  for  a 
board  of  education  for  the  government  of  tha 
school  district.  Is  sufficient  to  authorlz*  the 


employment  of  a  superintendent  whose  sal- 
ary may  be  fixed  as  authorized  by  Pol.  Code, 
§  1793.  Davidson  v.  Baldwin  [Cal.  App.]  84 
P.  238. 

98.  Pub.  Acts  1901,  p.  65,  No.  43,  and 
Comp.  Laws,  §  2476,  respectively.  Howland 
V.  Prentice   [Mich.]   106  N.  W.  1105. 

09.  Howland  v.  Prentice  [Mich.]  IDS  N.  W. 
1105. 

1.  Board  of  Education  v.  Brown  [Mich.] 
12  Det.  Leg.  N.  796,  105  N.  W.  1118. 

2.  See  4  C.  L.  1405. 

3.  Under  Rev.  St.  1899,  §§  9759,  5760,  de- 
claring that  he  must  be  a  resident  taxpayer 
and  qualified  voter  of  the  district.  State  r. 
Passe,  189  Mo.  532,  88  S.  W.  1. 

4.  State  V.  Passe,  189  Mo.  532,  88  S.  "W.  1. 

5.  Under  Code,  S§  2751,  2757,  2758,  and 
1275,  construed  together.  State  v.  Cahill 
[Iowa]   105  N.  W.  691. 

6.  See  4  C.  L.  1405. 

7.  Under  Code,  §§  2751,  2757,  2758,  con- 
strued together.  State  v.  Cahill  [Iowa]  105 
N.  W.   691. 

8.  See   1   C.  L.  548. 

».  Rev.  Pol.  Code  §  1806.  A  general  alle- 
gation of  willful  neglect  In  a  complaint  for 
removal  from  office  without  stating  the  facts 
constituting  tho  neglect  Is  not  sufficient.  Bon 
Homme  County  v.  McLouth  [S.  D.]  104  N.  W 
256. 

10.  The    fact    that    there    was    no    offlciel 
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Salaries.^^ — In  California  the  salary  of  a  superintendent  of  schools  appointed 
under  the  general  provisions  of  a  city  charter  for  the  government  of  the  city 
school  district  may  be  fixed  as  authorized  by  the  general  law." 

§  5.  Property  and  contracts.^'' — The  board  of  education  of  the  city  of  Omaha 
may  authorize  its  president  to  sign  a  petition  on  behalf  of  the  board  for  the 
repaving  of  a  street,  and  such  signing  will  bind  the  district."  Where  land  has 
been  conveyed  to  a  school  district  on  condition  that  it  shall  be  used  for  school  pur- 
poses only,  with  right  of  re-entry  reserved  to  the  grantor,  his  heirs  or  representa- 
tives, a  mere  temporary  removal  of  the  school  to  another  school  house,  by  a  vote 
of  the  school  board  not  taken  in  the  manner  provided  by  law,  is  not  a  breach  of 
the  condition.^^  School  property  is  not  rendered  liable  to  assessment  for  a  street 
improvement  by  reason  of  the  fact  that  with  knowledge  that  ihe  property  was  not 
liable  to  assessment  the  school  board  petitioned  for  the  improvement,'"  but  where 
the  lien  of  an  assessment  for  a  street  improvement  has  already  attached,  it  will 
not  be  defeated  by  the  subsequent  purchase  of  the  property  by  a  schpol  board.^^ 

School  lands^^ — A  county  can  dispose  of  the  fee  in  its  school  lands  only  by 
sale.'''  In  Texas  the  county  commissioners'  courts,  in  leasing  county  school  lands, 
have  power  to  give  lessees  a  preference  in  the  purchase  of  the  lands  should  the 
county  wish  to  sell,  and  such  contracts  are  not  contrary  to  public  policy.^"  Under 
the  laws  of  Kansas,  after  void  proceedings  to  forfeit  school  land  contracts  for 
default  in  payment  and  before  other  proceedings  have  been  taken,  no  rights  of  third 
parties  having  intervened,  the  purchasers  under  the  contracts  may  tender  payment 
in  full  and  demand  receipts  therefor.^'  The  act  of  Nebraska  for  the  registration 
and  disposal  of  the  educational  lands  is  valid.^"  In  Texas,  applicants  to  purchase 
school  lands  upon  the  market,  by  complying  with  all  the  requirements  of  the 
statute,  fix  their  rights  as  purchasers  with  all  the  rights  and  incidents  conferred 
by  the  statute  for  the  sale  of  such  lands,  .and  are  entitled  to  make  their  payments, 
perfect  their  titles,  and  demand  patents  without  any  reservation  whatever.^' 
Where  the  Texas  land  commissioner  awarded  school  lands,  classified  as  dry  grazing 
lands,  at  $1  per  acre,  but  canceled  the  award  for  mistake  in  classification,  the 
lands  being  in  fact  dry  agricultural  land,  the  first  act  was  destroyed  by  the  latter 


duty  performed  in  the  office  does  not  imply 
willful  neglect,  as  there  may  have  been  no 
duty  to  perform.  Bon  Homme  County  v.  Mc- 
Louth  [S.  D.]  104  N.  W.  256. 

11.  See  4  C.  L.  1405. 

12.  St.  1905,  p.  918,  c.  11,  amending  the 
charter  of  San  Diego,  and  Pol.  Code,  §  1793. 
Davidson  v.  Baldwin   [Cal.  App.]   84  P.  238. 

13.  See  4  C.  L.   1406. 

14.  Eddy  V.  Omaha  [Neb.]  103  N.  W.  693. 

15.  Act  of  Apr.  11,  1862,  P.  L.  471,  requires 
a  vote  of  a  majority  of  the  entire  board  to 
abandon  or  change  the  location  of  a  school 
house.  Birmingham  Public  School  Dist.  v. 
Sharpless,   27  Pa.  Super.  Ct.  630. 

16.  17.  Board  of  Education  v.  Bowland,  3 
Ohio  N.  P.    (N.  S.)    122. 

18.  See  4  C.  L,.  1406. 

19.  It  cannot  be  deprived  of  any  of  its 
school  lands  by  any  supposed  agreement  as 
to  boundary  lines,  as  the  doctrine  of  agreed 
boundary  is  founded  on  the  idea  of  an  agree- 
ment inferred  mainly  from  acquiescence  for 
a  long  time,  and  a  county  cannot  be  bound 
by  such  acquiescence.  Atascosa  County  v. 
Alderman  [Tex.  Civ.  App.]  91  S.  W.  846.  And 
no  agreement  which  would  undertake  to  di- 
vest a  county's  title  would  have  any   effect 

6  Curr.  Law  —  90. 


unless  made  by  the  commissioner's  court, 
which  would  be  a  matter  of  record.     Id. 

20.  Slaughter  v.  Mallet  Land  &  Cattle  Co. 
[C.  C.  A.]   141  P.  282. 

ai.  In  case  of  the  county  treasurer's  re- 
fusal to  receive  the  payment  and  to  issue  the 
duplicate  receipts  as  provided  by  law,  man- 
damus will  issue  to  compel  him  to  do  so. 
True  V.  Brandt  [Kan.]  83  P.  826.  In  pro- 
ceedings to  forfeit  school  land  contracts  for 
default,  under  Laws  1879,  p.  288,  c.  161,  §  2 
(Gen.  St.  1901,  §  6356),  a  sheriff's  return  of 
service  of  notice  of  forfeiture  that  he  "found 
no  one  in  possession"  of  the  land  is  not  a  re- 
turn that  no  one  was  in  possession  and  for- 
feiture cannot  be  based  thereon.     Id. 

22.  Act  of  April  1,  1899  (Laws  1899,  p  300, 
c.  69);  re-enacted.  §  28  is  in  force.  State  v. 
Sams  [Neb.]   99  N.  W.  544. 

23.  But  they  cannot  raise  the  question  of 
the  right  of  the  commission  of  the  general 
land  office  to  reserve  the  minerals  in  the 
sale  of  the  land,  by  mandamus,  prior  to  their 
right  to  demand  a  patent.  Thaxton  v.  Ter- 
rell [Tex.]  91  S.  W.  559.  Mandamus  to  com- 
pel commission  to  accept  applications  with- 
out reservation  of  minerals  refused.     Id. 
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and  the  presumption  of  the  regularity  of  an  official  act  attaches  to  the  cancellation 
and  not  to    he  award.** 

Yulidhy  of  contracts  in  general.^^ — As  in  the  case  of  other  contracts  there 
must  be  an  unqualified  acceptance  of  a  bid  by  a  school  district,  communicated  to 
the  bidder,  to  constitute  a  completed  contract,*^  and  there  must  be  a  concurrence 
of  the  parties  upon  the  terms  of  the  contract.^'  Where  a  contract  for  building  a 
school  house  was  let  and  fully  completed,  the  fact  that  the  contractor  purchased 
the  lumber  required  from  a  corporation  in  which  one  of  the  school  trustees  was  a 
stockholder  and  assigned  the  orders  drawn  therefor  to  such  corporation  did  not 
avoid  the  contract.^*  A  contract  for  a  school  building  entered  into  beyond  the 
legal  limit  of  indebtedness  is  valid  to  an  amount  within  such  limit.*^  A  counter- 
mand of  a  valid  order  for  the  purchase  of  supplies  must  be  promptly  made  to  be 
effective.'"  Neither  the  board  of  school  trustees  nor  the  commissioners  can  bind 
the  District  of  Columbia  as  a  municipality  by  a  contract  for  services  as  assistant 
engineer  and  night  janitor  rendered  to  the  public  schools  in  the  absence  of  authority 
and  an  appropriation  therefor  by  act  of  congress.'*^  In  Kentucky  the  concurrence 
of  a  majority  of  the  memoers  of  a  city  board  of  education,  on  a  call  of  the  yeas 
and  nays,  is  indispensable  to  the  valid  execution  of  a  contract  by  the  board,  and 
the  record  of  the  meeting  of  the  board  must  show  that  the  concurrence  was  so 
given.'*  In  Indiana,  when  a  township  trustee  finds  it  necessary  to  erect  a  new 
school  house,  it  is  his  duty  to  sign  a  contract  with  the  party  whose  bid  is  approved 
by  the  advisory  board.'' 

Proposals.^* 

Contracts  for  text  hoohs.'^^ 

Ratification  of  action  of  officers.^^ — The  electors  of  a  school  district,  acting 
with  full  knowledge  thereof,  may  ratify  an  action  in  excess  of  its  authority  by  a 
school  board  in  the  purchase  of  a  school  house  site,"  or  by  the  board  of  trustees 
of  a  town  library  in  the  execution  of  contracts  and  payments  thereon ; "    but  a 


24.  Smithers  v.  Lowrance  [Tex.  Civ.  App.] 
91   S.  W.   606. 

25.  See  4  C.  L.  1406. 

26.  Where  bids  for  the  erection  of  a 
school  building  were  opened  and  a  motion 
carried  to  let  the  contract  'to  the  lowest  bid- 
der, a  telegram  "You  are  low  bidder.  Come 
on  morning  train,"  is  not  a  sufficient  accept- 
ance. Cedar  Rapids  Lumber  Co.  v.  Fisher 
[Iowa]   105  N.  W.  595. 

27.  A  contract  could  not  be  considered 
complete  where  a  bidder  after  a  notice  merely 
that  he  was  "low  bidder"  desired  to  correct 
an  error  in  the  footing  of  his  bill  and  the 
board  expressed  a  desire  to  make  some 
changes  in  the  specifications.  Cedar  Rapids 
Lumber  Co.  v.  Fisher  [Iowa]  105  N.  W.  595. 
Under  such  circumstances  the  board  could 
not  declare  the  bidder's  deposit  forfeited  on 
the  ground  of  refusal  on  the  part  of  the  bid- 
der to  enter  into  a  contract.  Id.  Nor  could 
the  board,  under  the  provisions  of  Code, 
§  2779,  permitting  the  rejection  of  all  bids 
and  the  re-advertising  for  bids,  on  the  re- 
fusal of  the  lowest  bidder  to  enter  Into  a 
contract,  let  the  contract  to  a  nonbidrting 
party  and  then  recover  of  the  lowest  bidder 
the  difference  between  such  contract  price 
and  liis  bid.     Id. 

V^.  Under  Pol.  Code,  %  1876  prohibiting 
any  school  trustee  from  being  interested  In 
any  contract  made  by  the  school  board.  Es- 
"ondido  Lumber,  Hay  &  Grain  Co.  v.  Baldwin 
[Cal.  App.]  84  P.  284. 


29.  People  v.  Peoria  &  E.  R.  Co.,  216  lU. 
221,  74  N.   E.  734. 

30.  Where  on  conflicting  evidence  the 
finding  was  that  due  notice  of  a  meeting  was 
given  and  the  facts  of  the  purchase  of  certain 
maps  was  generally  known  and  a  warrant 
issued,  but  no  steps  were  taken  to  counter- 
mand the  order  or  repudiate  the  sale  for 
four  or  five  months,  the  maps  meanwhile  be- 
ing received  and  distributed  among  the 
schools,  the  district  was  liable  therefor. 
Akron  Sav.  Bank  v.  School  Tp.  [Iowa]  103  N. 
W.   968. 

31.  Construing  acts  of  Congress  of  June 
25,  1864,  13  Stat,  at  L.  187,  c.  156,  and  of  June 
11,  1878,  20  Stat,  at  L.  103,  c.  180.  Myers  v. 
District  of  Columbia,  25  App.  D.  C.  132. 

32.  Ky.  St.  1903,  §  3212.  Board  of  Educa- 
tion of  Newport  v.  Newport  Nat.  Bank  [Ky.] 
90  S.  W.  569. 

33.  Under  Burns'  Ann.  St.  §  80851,  relative- 
to    advisory    boards    of    townships.     Lincoln 
School  Tp.  V.  Union  Trust  Co.   [Ind.  App.]   74 
N.  E.   272. 

34.  35.     See  4  C.  L.   1407. 

36.  See  4  C.  L.  1408. 

37.  Nichols  v.  Pierce  County  Directors 
[Wash.]    81  P.   325. 

38.  The  contracts  having  been  made  in 
good  faith  and  ratified,  the  fund  when  paid 
over  should  be  charged  with  a  trust  to  in- 
demnify the  trustees  against  any  loss  by  rea- 
son of  personal  liability  on  the  contracts. 
Nelson  v.  Georgetown  [Mass.]  76  N.  E.  606. 
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contract  of  employment  of  a  teacher,  made  without  any  action  of  the  board  of 
directors  authorizing  it,  was  not  rectified  by  being  recorded  by  the  'clerk  of  the 
board.^^ 

Officers  are  not  personally  liable.*" 

Contractors'  bonds.*^ 

§  6.  Funds,  revenues,  and  taxes.*^ — In  the  absence  of  any  prohibitory  or  con- 
flicting constitutional  provisions,  the  state  legislature  has  full  discretionary  power 
as  to  the  manner  in  which  the  funds,  derived  from  the  sale  of  public  lands  and 
donated  by  act  of  congress  to  the  state  for  the  maintenance  of  at  least  one  college 
for  instruction  in  agriculture  and  mechanic  arts,  shall  be  applied  to  that  purpose.^" 
Under  the  laws  of  Kentucky  the  tax  on  foreign  insurance  companies  of  $3  on  each 
$100  of  premiums  is  no  part  of  the  32  cents  on  each  $100  of  valuation  of  property 
required  to  be  assessed  for  taxation  for  the  school  fund,**  nor  is  it  fine,  "forfeiture 
or  license,  so  as  to  require  the  payment  of  a  portion  of  it  into  the  school  fund.*' 
Onder  the  constitutional  provisions  of  Montana,  for  the  investment  of  the  funds 
of  st^te  institutions  of  learning,  as  soon  as  the  state  treasurer  receives  any  money 
from  the  sale  of  normal  school  lands  or  timber  he  is  required  to  invest  the  same 
and  to  apply  only  the  interest  therefrom  and  the  rents  from  leased  lands  for  the 
inaintenance  of  the  school.*"  In  Washington  the  constitutional  provisions  for  the 
investment  of  the  state  school  funds  not  only  prohibit  their  investment  in  private 
securities  but  define  the  character  of  public  securities  in  which  they  may  be  in-" 
vested.*^  In  Ohio  the  board  of  commissioners  of  the  sinking  fund  of  a  school 
district  *^  is  entitled  to  the  management  and  control  of  said  fund  for  the  payment 
of  debts  and  investment  of  the  surplus  without  dictation,  but  is  not  entitled  to 
the  custody  or  possession  thereof,*"  and  orders  drawn  on  said  fund  must  be  drawn 
by  the  president  and  clerk  of  the  board  of  education  in  favor  of  the  person  entitled 


39.  Rev.  St.  1899,  §  9766.  Pug-h  v.  School 
Dist.  No.  5  In  Tp.  No.  59  [Mo.  App.]  91  S.  W. 
471. 

40,  41,  42.     See  4  C.  L.  1408. 

43.  It  may  prescribe  what  college  or  col- 
leges shall  receive  the  funds  or  may  bestow 
them  upon  a  university  of  the  state;  it  may 
withdraw  them  from  any  such  institution 
and  found  another  for  the  purpose  of  re- 
ceiving them;  it  may  prescribe  proper  edu- 
cational qualifications  for  admission  to  such 
institutions,  and  provide  for  the  management 
and  control  of  the  institutions  and  change 
such  provisions  at  will.  State  v.  Bryan  [Fla.] 
39  So.  929.  Laws  of  1905,  c.  5384,  No.  13, 
abolishing  several  state  educational  institu- 
tions and  creating  a  state  board  of  control, 
etc.,  does  not  conflict  with  Act  Cong.  July  2, 
1862,  c.  130,  12  Stat.  503,  donating  lands  for 
the  maintenance  of  a  college  to  teach  agri- 
culture and  mechanic  arts,  etc.     Id. 

44.  By  Ky.  St.  1903,  §  4370,  subd.  5.  Fu- 
qua  V.  Hag^r,  27  Ky.  L.  R.  46,  84  S.  W.  325. 

45.  Under  Ky.  St.  1903,  §  4370,  subd.  6. 
Puqua  V.  Hager,  27  Ky.  L.  R.  46,  84  S.  W.  325. 

46.  Const,  art.  11,  §  12.  State  v.,  Rice 
[Mont.]  83  P.  874.  Laws  1905,  p.  5,  §  5  in 
providing  for  the  payment  of  the  interest 
and  principal  of  bonds,  issued  for  the  equip- 
ment of  a  state  normal  school,  out  of  moneys 
derived  from  the  sale  of  lands  or  timber  on 
lands  granted  in  aid  of  such  school,  contra- 
venes Const,  art.  11,  §  12,  requiring  normal 
school  funds  so  obtained  to  be  invested  and 
the  Income  therefrom  to  be  used  for  the  main- 
tenance  of  the   school.     Id.     The  provisions 


of  Const,  art.  11,  §  12,  refer  only  to  the  con- 
trol of  the  funds  arising  from  the  sale  and 
rent  of  the  lands  and  hence  do  not  conflict 
with  Act  Cong.  Feb.  22,  1889,  granting  thfe 
normal  school  lands  to  tlie  state,  which  refer 
only  to  the  management  and  disposition  of 
the  lands  themselves.     Id. 

47.  Const,  art.  16,  §  5,  as  amended  in  1894. 
State  v.  Clausen  [Wash.]  82  P.  187.  Bonds 
of  a  city  indebted  to  its  constitutional  limit, 
issued  under  the  express  provisions  of  Laws 
1901,  p.  177,  c.  85,  for  a  waterworks  plant 
and  payable  only  out  of  a  special  fund  aris- 
ing out  ot  the  receipts  of  the  plant,  without 
pledging  the  credit  of  the  city,  are  not  such 
municipal  bonds  as  are  contemplated  in  the 
constitutional  provision  for  the  investment 
of  state  school  funds.     Id. 

48.  Appointed  under  Rev.  St.  §§  3971," 
3972.  State  v.  Board  of  Education  of  Find- 
lay,  3  Ohio  N.  P.   (N.  S.)   401. 

49.  State  V.  Board  of  Education  of  Find- 
lay,  3  Ohio  N.  P.  (N.  S.)  401.  Inasmuch  as 
the  primary  purpose  of  §  3968,  providing 
tor  the  designation  of  an  oflicial  depositor.v 
for  school  funds,  is  to  obtain  a  revenue  from 
the  idle  monies  of  school  boards,  the  pro- 
vision of  the  act  that  the  depository  shall 
give  a  good  and  sufllcient  bond  "of  some  ap- 
proved surety  company"  is  incidental  merely, 
and  indicates  a  purpose  to  require  a  good 
and  sufllcient  lawful  bond  and  nothing  more. 
State  V.  Rehfuss,  7  Ohio  C.  C.  (N.  S.)  179.  It 
follows,  therefore,  that  the  objectional  pro- 
vision of  the  act  is  directory  only  and  that 
the  act  Is  constitutional.     Id. 
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thereto  upon  requisition,  made  upon  tliem  by  said  board  therefor.'"  The  separation 
of  school  funds  under  the  new  school  code  of  Ohio,  making  it  possible  to  distin- 
guish the  trust  from  the  contingent  fund,  will  not  have  the  effect  of  rendering  valid 
an  assessment  against  school  property  for  a  street  improvement  where  the  levy  was 
made  prior  to  the  passage  of  the  school  code,  whatever  may  be  its  effect  as  to  such 
levies  made  subsequent  thereto.'*^  Though  a  county  treasurer  in  Indiana  is  not 
the  agent  of  the  county  with  respect  to  money  of  a  school  city  collected  by  him, 
and  the  board  of  county  commissioners  occupies  no  relation  of  trust  as  to  such 
funds,  the  county  is  nevertheless  liable  for  funds  of  a  school  city  received  by  it  in 
compromise  of  a  defaulting  treasurer's  shortage  and  turned  into  the  general  fund 
of  the  county."  Where  the  taxpayers  have  voluntarily  paid  taxes  for  school  pur- 
poses they  should  not  be  diverted  from  their  proper  channel  by  technical  objections 
to  the  manner  of  levy.''' 

Tuition  and  incidental  fees.^* — A  foster  child,  resident  of  a  district  although 
not  legally  adopted,  cannot  be  charged  tuition.'^  Where  the  children  of  one  town 
district  attended  the  schools  of  another,  after  notice  that  tuition  would  be  charged 
had  been  given  by  the  latter  district  to  the  other,  an  implied  contract  to  pay  the 
same  .was  created.^"  An  agreement  to  pay  tuition  in  advance  at  a  rate  fixed  by 
the  receiving  district  is  a  valid  condition  for  the  admission  of  the  pupils  of  one 
district  to  the  high  schools  of  another.^'' 

Debt  limit.^^ — A  contract  beyond  the  legal  limit  of  indebtedness  may  be  valid 
to  an  amount  within  such  limit.^°  In  California  the  assumption  of  a  pro  rata 
share  of  taxes  to  maintain  and  liquidate  the  bonded  indebtedness  of  a  high  school 
district,  as  a  condition  of  the  admission  of  an  adjacent  district  to  such  high  school 
district,  is  the  incurring  of  indebtedness  within  the  purview  of  the  constitutional 
inhibition  of  the  incurring  of  certain  indebtedness  without  the  assent  of  two-thirds 
of  the  electors."" 

Levy  and  collection  of  taxes.^^ — The  power  to  conduct  a  school  carries  with  it 
the  power  to  meet  those  obligations  which  are  justly  incurred  in  conducting  it,"^ 
and  school  district  authorities  are  generally  empowered  by  statute  under  certain 
conditions  to  levy  and  collect  taxes  therefor,"*  and  they  may  make  levies  within 
the  statutory  limit  for  such  purpose,"*  but  statutes  authorizing  the  imposition  of 


50.  Rev.  St.  §§  3970-74,  4047.  State  v. 
Board  of  Education  of  Findlay,  3  Ohio  N.  P. 
(N.   S.)   401. 

51.  Board  of  Education  of  Columbus  v. 
Bowland,  3  Ohio  N.  P.   (N.  S.)   122. 

52.  Demarest  v.  Holdeman,  34  Ind.  App. 
685,  73  N.  B.  714. 

68.  Trustees  of  Schools  v.  School  In- 
spectors, 115  111.  App.  479. 

54.  See  4  C.  U  1408. 

55.  McNlsh  V.  State   [Neb.]   104  N.  W.   186. 

56.  Town  District  of  Hardwick  v.  Wolcott 
[Vt.]   61  A.  471. 

57.  Mooney  v.  Tulare  County  Sup'rs  [Cal. 
•App.]   83  P.  165. 

08.     See  4  C.  L.  1409. 

59.  People  v.  Peoria  &  E.  R.  Co.,  216  lU. 
221,  74  N.  E.  734. 

60.  Const,  art.  11,  §  18.  People  v.  Hanford 
Union  High  School  Dist.  [Cal.]  84  P.  193. 

61.  See  4  C.  L.  1409. 

62.  Churchill  V.  Highland  Park  Graded 
School  Trustees  [Ky.]  89  S.  W.  122. 

63.  Although  the  power  of  school  town- 
ship trustees  as  to  the  removal  of  school 
houses  and  the  abandonment  of  school  dis- 
tricts   is    limited    by   Burns'    Ann.    St.    1901. 


§§  5920a-5920g,  yet  §  5920,  authorizing  them 
to  establish  schools  and  build  school  houses 
therefor,  has  not  been  changed.  State  v. 
Black  [Ind,]  76  N.  E.  882.  Under  the  stat- 
utes of  Illinois,  where  a  school  district  has 
issued  bonds  for  part  of  the  cost  of  a  school 
house,  it  may  thereafter  levy  an  annual  tax, 
not  to  exceed  two  and  one-half  per  cent,  of 
the  taxable  valuation  of  the  district  for  the 
payment  of  interest  on  the  bonds  and  to  cre- 
ate a  sinking  fund  to  pay  the  bonds  [4  Starr 
&  C.  Ann.  St.  pp.  1168,  1169,  §  1]  (People  v. 
Peoria  &  E.  R.  Co.,  216  111.  221,  74  N.  B.  734), 
and  where  a  school  building  has  been  author- 
ized the  directors  may,  from  time  to  time, 
levy  taxes  to  build  it  as  directed  by  the  vote, 
or  as  they  may  determine,  in  case  the  price 
and  character  of  the  building  were  not  de- 
termined by  vote  (Id.). 

64.  People  V.  Peoria  &  E.  R.  Co.,  216  HI. 
221,  74  N.  E.  734.  A  levy  for  building  pur- 
poses within  such  limit,  if  otherwise  valid, 
will  not  be  invalidated  by  the  letting  of  a 
contract  beyond  the  constitutional  limit.  Id. 
In  Kentucky  under  Ky.  St.  1903,  §  4440, 
school  district  trustees  are  authorized  .  to 
levy  a  capitation  tax  for  erecting  or  furnish- 
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taxes  for  the  support  of  schools  contemplate  their  levy  only  on  property  within 
the  boundaries  of  the  district. •"*  Where  a  private  academy  has  been  voted  funds 
by  a  school  district  for  erecting  a  school  building  for  the  town  district,  such  build- 
ing becomes  for  all  practical  purposes  its  school  house,""  and  the  district  may  law- 
fully expend  money  for  repairs'  and  improvements  thereon."^  In  Kentucky  it  is 
not  necessary  for  a  fourth  class  city  to  comply  with  the  statute  for  the  acceptance 
of  the  graded  school  law  "^  before  it  can  hold  an  election  for  the  mere  levying  of 
an  increased  ad  valorem  tax  for  the  maintenance  of  public  schools  and  the  erection 
of  buildings.""  In  South  Dakota  the  co-unty  treasurer  is  the  collector  of  taxes  and 
must  pay  over  to  the  school  district  all  moneys  received  by  him  and  belonging  to 
the  district.'"  It  is  no  defense  to  the  collection  of  a  school  tax  that  it  is  proposed 
to  divert  the  tax  when  collected  to  a  different  purpose  from  that  for  which  it  was 
levied.'^  Taxes  and  assessments  for  school  purposes,  levied  and  imposed  under 
acts  subsequently  declared  unconstitutional,  may  be  validated  by  the  legislatvire.'^ 
School  honds.''^ — ^Where  the  general  law  provides  for  the  issue  of  bonds  by 
districts,  the  power  of  a  school  district  to  issue  them  is  distinct  from  that  of  a 
city  whose  charter  authorizes  the  issue  of  bonds  for  school  purposes,  even  though 
the  district  and  city  are  identical  in  territorial  limits.'*  Where,  through  inadver- 
tence, no  tax  was  levied  for  the  payment  of  school  district  bonds,  the  action  of  the 
district  in  liquidating  the  bonds  by  issuing  refunding  bonds  as  provided  by  stat- 
ute '^  was  sustained,  though  the  effect  of  the  action  was  to  postpone  payment  more 
than  20  years  from  the  contracting  of  the  debt.'"  In  Washington  the  action  of 
the  board  of  school  directors  as  a  canvassing  board,  at  a  special  election  called  to 
vote  on  a  proposed  bond  issue  in  the  absence  of  any  showing  of  fraud,  failure  in 


ing  a  school  house,  not  exceeding  a  certain 
limit.  Trustees  of  Common  School  Dist.  No. 
32  V.  Thomas  Kane  &  Co.,  27  Ky.  L.  R.  983, 
87  S.  W.  321.  Such  tax  may  be  levied,  al- 
though not  assented  to  by  the  people  and 
although  no  tax  is  actually  levied  by  the 
school  trustees  for  the  year,  notwithstand- 
ing the  prohibition  in  Const.  §  157,  of  any 
municipality  becoming  indebted  to  an 
amount  exceeding  in  any  year  the  income 
provided  without  the  assent  of  two-thirds 
of  the  voters.     Id. 

65.  Ky.  St.  1903,  §  4482.  Restitution  of 
taxes  levied  by  mistake  on  property  outside 
of  district  and  paid  by  owner.  Churchill  v. 
Highland  Park  Graded  School  Trustees  [Ky.] 
S9  S.  W.  122. 

ee.  The  fact  that  certain  rooms  only  were 
used  by  the  district  and  the  rest  by  the 
academy  was  presumably  a  convenient  ar- 
rangement for  the  use  of  the  building  and 
not  an  absolute  division,  curtailing  the 
rights  of  the  town  district  pupils  in  the  use 
of  the  entire  building.  Brooks  v.  School  Dist. 
of  Franconia   [N.  H.]    61  A,  127. 

67.  The  mere  fact  that  the  academy  may 
incidentally  derive  a  benefit  therefrom  is  im- 
material. Brooks  V.  School  Dist.  of  Fran- 
conia  [N.  H.]  61  A.  127. 

es.  Ky.  St.  19-03,  S  4489,  specifying  the 
conditions  of  acceptance.  Bowman  v.  Mid- 
dlesboro   [Ky.]  91  S.  W.  726. 

80.  Under  Ky.  St.  1903,  9  3490,  subd.  2,  as 
amended  by  Act  March  24,  1904,  for  the  levy 
of  an  additional  ad  valorem  tax  for  school 
purposes.  Biowman  v.  MiddlesborO'  [Ky.]  91 
S.  W.  726.  The  board  of  education  of  a 
fourth  class  city  being  chargred  by  Ky.  S-t. 
1903,  §  3588,  with  the  conduct  of  the  com- 
mon  schools   and   the  control   of   the   school 


funds,  its  approval  of  the  action  of  the  city 
in  the  matter  of  an  election  for  the  levy  of 
an  increased  ad  valorem  tax  for  school  pur- 
poses, under  Ky.  St.  1903,  §  3490,  subd.  2,  as 
amended  by  Act  March  24,  W04,  was  proper 
and  could  not  affect  the  validity  of  the  bonds 
issued.     Id. 

70.  Laws  1897,  p.  60,  c.  28,  §§  79,  95.  Min- 
eral School  Dist.  No.  10  v.  Pennington  County 
[S.  D.]  104  N.  W.  270.  He  cannot  retain  any 
part  of  such  taxe;^  as  the  school  district's 
portion  of  the  cost  of  defending  an  injunc- 
tion suit,  to  prevent  the  collection  of  the 
taxes,  brought  in  the  Federal  court.     Id. 

71.  People  V.  Peoria  &  B.  R.  Co.,  216  IlL 
221,  74  N.  E.  734. 

72.  Act  Oct.  19,  1903  (P.  L.  1903,  Sp.  Sess. 
p.  96),  to  validate  such  taxes,  etc.,  declared 
constitutional  and  effectual  to  make  valid  all 
appropriations,  taxes  and  assessments  made 
under  the  g'eneral  school  laws  of  1900  and 
1902,  which  were  held  unconstitutional. 
Woolley  v.  Hendrickson  [N.  J.  Law]  62  A. 
278. 

73.  See  4  C.  L.  1409. 

74.  Los  Angeles  School  Dist.  V.  Longden 
[Cal.]   83  P.  246. 

75.  Rev.  St.  1899,  5  5157,  as  amended  by 
Acts  1901,  p.  52,  authorizing  districts  to  re- 
ftrnd  Indebtedness  at  a  lower  Interest  rate 
by  issuing  bonds  payable  in  not  less  than 
five  nor  more  than  thirty  years  from  date. 
State  V.  Walber  [Mo.]  92  S.  W.  69. 

70,  Const,  art.  10,  §  12,  provides  for  the 
collection  of  an  annual  tax  by  school  dis- 
tricts to  pay  interest  on  such  indebtedness 
and  to  create  a  sinking;  fund  for  payment  of 
the  principal  within  twenty  years  from  the 
date  of  contracting  the  debt.  State  v.  Wal- 
ker [Mo.]  92  S.  W.  69. 
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duty,  or  malfeasance,  is  final,  no  provision  being  made  by  statute  for  any  eontestJ^ 
Equity  will  relieve  the  holders  of  void  school  district  bonds,  under  the  doctrine 
that  equity  follows  a  fund,  where  the  proceeds  have  been  excessively  used  in  pro- 
curing a  lot,  school  house,  and  furniture." 

Orders  and  warrants  for  payment  of  claimsP — ^Where  school  orders  were  in- 
tended to  be  continuing  obligations  for  loans  and  a  separate  agreement  for  the 
payment  of  interest  was  made,  the  orders  bore  interest  as  stipulated  until  payment 
was  demanded,  suit  brought,  or  payment  mjade.*"  An  order  dravm  for  the  pay- 
ment for  lumber  used  in  the  construction  of  a  school  house  is  not  void,  because  the 
lumber  was  bought  of  a  corporation  in  which  one  of  the  school  trustees  was  a 
stockholder  and  because  the  order  was  subsequently  assigned  to  the  corporation. ^"^ 
A  school  warrant  issued  in  violation  of  positive  statutory  provisions  is  void.*^ 

Apportionment  of  funds.^^ — In  Georgia  the  apportionment  of  school  funds  is 
made  according  to  school  population  and  not  according  to  the  number  actually  at- 
tending the  schools ;  **  and  the  citizens  and  taxpayers  of  a  county  outside  of  a 
town  or  city,  patrons  of  the  county  schools,  may  proceed  by  application  for  an 
injunction  to  prevent  the  payment  to  such  town  or  city  of  a  greater  proportion  of 
the  county  school  funds  than  it  is  entitled  to.'°  In  North  Carolina  a  special  tax 
for  the  establishment  of  a  graded  school  in  a  town  cannot  be  apportioned  between 
the  white  and  colored  races  per  capita.^" 

§  7.  Teachers  and  instruction." — A  diploma  of  the  State  Normal  School  of 
New  York,  until  revoked  or  annulled,  conclusively  establishes  the  holder's  fitness 
and  qualifications  as  a  teacher  and  cannot  be  limited  in  the  absence  of  clear  statu- 
tory authority.'*  A  county  superintendent  of  schools  is  estopped  to  attack  col- 
laterally a  certificate  issued  by  him  by  showing  that  it  was  issued  without  due  exam- 
ination ;  *°  and  where  the  law  provides  that  he  may  at  his  option  renew  teachers' 
certificates  at  their  expiration  by  indorsement,  they  can  be  renewed  only  in  that 
manner,  and  the  issue  of  a  new  certificate  cannot  be  deemed  a  renewal.^"     The 


77.  Nichols  V.  Pierce  County  Directors 
[Wasli.]  SI  P.  325.  Ballinger's  Ann.  Codes 
&  St.  §§  2398-2405,  being  a  special  act  for 
ratifying  certain  illegal  school  indebtedness, 
•lo  not  apply  to  an  election  to  determine 
whether  bonds  shall  be  issued  to  construct 
A  high  school  building.     Id. 

78.  Bonds  issued  without  a  vote  of  the 
legal  voters  and  void  under  Const.  §  157. 
Board  of  Trustees  of  Fordsville  v.  Postel 
[Ky.]  88  S.  "W.  1065.  Ky.  St.  1903,  §  2353, 
providing  that  when  a  deed  is  made  to  one 
and  the  consideration  is  paid  by  another  no 
trust  shall  result,  but  not  applying  when  the 
deed  is  so  made  without  the  consent  of  the 
payer,  does  not  affect  the  doctrine  that 
equity  follows  the  fund  and  compels  restitu- 
tion when  it  can  be  identified.  Id.  The  hold- 
ers of  such  void  bonds  stand  in  the  place  of 
the  original  purchasers  and  may  pursue  the 
equitable  remedy.     Id. 

79.  See  4  C.  L.  1410. 

80.  Winsted  Sav.  Bank  v.  New  Hartford 
[Conn.]  62  A.  81. 

81.  Under  Pol.  Code,  §  1876,  prohibiting 
any  trustee  from  being  interested  in  any 
contract  made  with  the  board.  Bscondido 
Lumber,  Hay  &  Grain  Co.  v.  Baldwin  [Cal. 
App.]   84  P,  284. 

82.  Rev.  Pol.  Code,  §  2366,  declares  no 
contract  binding  on  a  school  district  unless 
made  by  the  school  board,  acting  as  such  at 
a  regular  meeting  or  a  special  meeting  reg- 


ularly called,  except  contracts  employing 
teachers,  and  a  warrant  issued  in  payment 
of  a  contract  otherwise  made  was  held  void. 
Rochford  v.  School  Dist.  No.  6,  Lyman 
County  [S.  D.]  103  N.  W.  763. 

83.  See  4  C.  L.  1410. 

84.  The  school  population  includes  all 
children  between  six  and  eighteen  years  of 
age.     Clark  v.  Cline,  123  Ga.  856,  51  S.  E.  617. 

85.  Clark  v.  Cline,  123  Ga.  856,  51  S.  B. 
617.  Where  a  county  contains  a  'town  or 
city  entitled  to  direct  apportionments,  the 
amount  paid  it  is  determined  by  the  propor- 
tion of  its  school  population  to  that  of  the 
county,  as  shown  by  the  last  school  census. 
Id.  Children  of  school  age  resident  in  the 
county  but  attending  the  public  schools  of 
a  town  or  city  are  to  be  counted  in  the  school 
population  of  the  latter  and  their  share  of 
the  county  fund  is  to  be  paid  to  the  proper 
officer  of  the  municipal  school  board.     Id. 

86.  Acts  1905,  p.  31,  c.  11,  §  6,  establishing 
a  graded  school  in  Kernersville.  The  school 
term  must  be  of  the  same  length  during  the 
year  for  each  race.  Lowery  v.  Board  of 
Graded  School  Trustees    [N.  C]   52  S.  E.  267. 

87.  See  4  C.  L.  1410. 

88.  Bogart  v.  Board  of  Education,  106  App. 
Div.  56,  94  N.  T.  S.  180,  alg.  44  Misc.  10,  89 
N.  T.  S.  737;  Shaul  v.  Board  of  Education,  108 
App.  Div.  19,  95  N.  Y.  S.   479. 

89.  90.  Van  Dorn  v.  Anderson,  219  111  321 
76  N.  E.  53. 
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provision  of  the  eliarter  of  Greater  New  York  that  at  the  close  of  the  third  year 
of  continuous  successful  service  of  a  teacher  the  city  superintendent  may  make  a 
temporary  license  permanent  is  not  mandatory/^  nor  is  the  issue  of  a  special  license 
to  one  who  has  taught  three  years  under  a  temporary  license  a  determination  by 
the  superintendent  that  the  teacher  is  entitled  to  a  permanent  license."''  A  teacher 
in  a  town  annexed  to  the  city  of  Greater  New  York,-  holding  a  school  commis- 
sioner's certificate,  was  not  thereby  entitled  to  become  a  member  of  the  permanent 
teaching  force  in  the  city,""  nor  was  her  status  as  a  member  of  that  force  affected 
by  the  issue  to  her  subsequently  of  a  first  grade  school  commissioner's  certificate."* 
The  statute  of  New  York  making  Saturday  afternoon  a  public  half-holidav  does 
not  prohibit  a  city  board  of  school  examiners  from  continuing  examinations  beyend 
noon  of  that  day ;  "^  nor  is  a  person  who  observes  Saturday  as  a  day  of  worship 
deprived  of  the  equal  protection  of  the  law  or  discriminated  against  by  being  denied 
a  special  examination  on  some  other  day,  in  the  absence  of  any  statute  requiring  it."* 
Contracts  of  employment.^''— A  board  of  directors  of  a  school  district  can  make 
a  valid  contract  for  the  employment  of  a  teacher  only  at  a  regular  or  special  meet- 
ing as  a  board,"**  and  the  fact  that  such  contract  is  regular  on  its  face  and  is  duly 
signed  and  attested  is  not  conclusive  of  its  legality.  The  validity  of  such  a  con- 
tract may  depend  upon  the  construction  of  the  statute  ■  authorizing  it.""  A  pro- 
vision in  a  teacher's  contract  for  the  winter  term  agreeing  to  teach  the  spring  term, 
"providing  satisfaction  is  given  the  school  board,"  authorizes  the  board  to  dispense 
with  the  teacher's  services  for  the  spring  term,  if  dissatisfied,  upon  notice  given 
before  the  commencement  of  the  spring  term.^  In  Alabama,  district  trustees  are 
not  deprived  of  the  right  to  employ  teachers  by  the  provision  of  law  rquirtag  the 
approval  of  the  county  board  of  education.^  A  contract  between  the  school  trus- 
tees and  the  teacher  of  a  common  school  is,  by  implication,  subject  to  the  power  of 
the  proper  authority  to  make  reasonable  regTdations  as  to  the  management  of  the 
schools,^  and  a  refusal  to  comply  with  such  regulations,  on  the  teacher's  part, 
works  a  forfeiture  of  the  contract.* 


91.  Laws  1901,  p.  1774,  d  718  (Revised  & 
Amended  Greater  New  York  Charter,  §  1089). 
People  V.  Board  of  Education,  106  App.  Div. 
101,  94  N.  Y.  S.  61. 

93,  93,  94.  People  v.  Board  of  Education, 
106  App.  Div.  101,  94  N.  Y.  S.  61. 

»5.  Laws  1892,  p.  1485,  c.  677,  §  24  (Statu- 
tory Construction  Law),  and  by  Laws  1897, 
p.  759,  c.  614,  §  1,  does  not  prevent  a  public 
officer  from  voluntarily  performing  an  offi- 
cial act  on  holidays  nor  render  such  act  void 
or  voidable.  Cohn  v.  Townsend,  94  N.  Y.  S. 
817. 

96.  Cohn  V.  Townsend,  94  N.  Y.  S.  817. 

97.  See  4  C.  L.  1410. 

98.  Rev.  St.  1899,  §  9766.  A  contract 
signed  by  the  president  and  attested  by  the 
clerk,  in  the  absence  of  any  authority  of  the 

.board,  is  not  valid.  Pug-h  v.  .School,  Dist. 
No.  5  [Mo.  App.]  91  S.  W.  471.  A  contract 
made  with  a  teacher,  at  a  meeting  of  which 
all  the  members  of  the  school  committee  had 
notice  and  at  which  a  majority  was  present, 
is  valid  and  binding.  Kitchens  V.  School 
Dist.  No.  180  [Del.]  62  A.  897.  Where  the 
minutes  of  the  meeting  of  a  school  board 
show  that  "all  members  answered  the  roll- 
call"  and  that  a  committee  report  recom- 
mending the  employment  of  certain  teachers 
was  adopted,  "all  members  voting  in  the  af- 
firmative," that  was  a  substantial  compli- 
ance with   the   spirit   of  an   act   requiring  a 


record  of  the  names  of  the  members  voting. 
Act  April  11,  1862,  P.  L.  471,  §  4.  Burke  v. 
-Wilkes-Barre  Tp.,  School  Dist.,  28  Pa.  Super. 
Ct.  16. 

99.  In  Pennsylvania,  under  Act  June  25, 
1885,  P.  L.  175,  a  local  school  board  of  a 
township  may  elect  a  properly  qualified 
teacher  for  an  ordinary  common  school  for 
three  successive  school  terms.  Burke  v. 
Wllkes-Barre  Tp.  School  Dist.,  28  Pa.  Super. 
Ct.  16.  In  the  expression  "public  high  and 
state  normal  schools,"  in  said  act,  the  word 
"public"  will  not  be  construed  as  qualifying 
simply  the  word  "high."     Id. 

1.  Kingston  v.  School  Dist.  No.  5  [Mich.] 
12  Det.  Leg.  N.  263,  104  N.  W.   28: 

2.  Laws  1903,  p.  292,  §  10,  authorizes  dis- 
trict trustees  to  employ  teachers  subject  to 
■the  approval  of  the  board,  ■  and  §  11  pre- 
scribes the  powers  and  duties  of  the  board. 
Gibson  v.  Mabrey   [Ala.]    40  So.   297. 

3.  The  state  superintendent  of  public  in- 
struction has  such  po"vrer  in  New  York. 
O'Connor  v.  Hendrick  [N.  Y.]  77  N.  B.  612, 
afg.  109  App.  Div.  361,  96  N.  Y.  S.  161. 

4.  The  regulation  of  the  New  York  state 
superintendent  of  public  instruction  pro- 
hibiting the  wearing  of  a  distinctively  re- 
ligious garb.  O'Connor  v.  Hendrick  [N.  Y.] 
77  N.  B.  612,  afg.  109  App.  Div.  361,  96  N.  Y. 
S.   161. 
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Dismissal,  suspension,  and  reassignment.^ — In  California  a  board  of  education 
can  hear  testimony  against  a  teacher,  although  no  formal  charges  have  been  pre- 
sented against  her  by  the  county  superintendent,"  the  statutory  provision  of  that 
state  protecting  teachers  holding  city  certificates  from  removal  without  cause,  ap- 
plying only  to  holders  of  general  certificates,  while  those  holding  special  certificates 
for  the  teaching  of  special  studies  only  are  removable  at  the  will  of  the  board/ 
The  right  of  a  teacher  to  a  writ  of  mandamus  to  compel  her  reinstatement  to  a 
position  from  which  she  has  been  summarily  removed  by  the  board  depends  upon 
this  statute  and  is  lost  after  three  years  both  by  laches  and  the  limitation  of 
actions  on  statutory  liabilities.*  Where  the  law  provides  that  a  board  may  remove 
a  ■teacher  upon  notice  in  writing,  giving,  when  required,  the  reasons  for  dismissal, 
a  letter  merely  notifying  the  teacher  that  the  trustees  believed  it  for  the  best  in- 
terests of  the  school  that  her  services  be  dispensed  with  was  not  a  suflBcient  com- 
pliance with  the  law." 

Breach  of  contract.^" — Where  a  teacher  is  wrongfully  discharged  before  the  end 
of  his  term  he  can  recover  the  stipulated  compensation  for  the  remainder"  of  the 
term;^"-  and  where  one  is  wrongfully  prevented  from  retaining  his  position  as  a 
regular  teacher,  he  can  recover  his  salary  for  the  term,  less  any  sum  he  may  have 
meanwhile  earned  as  a  substituted^  Where  a  teacher  wrongfully  discharged  is 
unable  to  obtain  other  employment,  the  fact  that  the  school  board  employed  another 
teacher  in  her  place  does  not  prevent  her  recovery  of  the  stipulated  wages. '^^ 

Payment  of  salary.^* — In  Ohio  the  statutory  provision  for  the  payment'  to 
teachers  in  the  public  schools  of  any  county  where  a  county  institute  is  held,  of 
their  regular  salary  for  the  week  of  their  attendance  at  the  institute,  applies  alike 
to  those  who  have  been  engaged  to  teach  for  the  ensuing  school  year,  but  whose 
schools  do  not  open  until  after  the  holding  of  the  institute,  and  to  those  who  have 
not  yet  been  employed  but  are  thereafter  employed  for  a  term  beginning  within 
three  months  after  the  close  of  the  institute.^' 


5.     See  4  C.  L.  1411. 

e.  Pol.  Code,  §§  1791,  1793,  authorizes  such 
boards  to  dismiss  teachers  for  certain 
causes;  §  1543  imposes  no  duty  on  the  su- 
perintendent to  prefer  such  charges;  and  the 
provisions  of  the  San  Francisco  charter  im- 
posing that  duty  being  in  conflict  with  the 
general  school  law,  are  of  no  effect.  Mc- 
Kenzie  v.  Board  of  Education  [Cal.  App.]  82 
P.  392,  394. 

7.  Pol.  Code,  §  1793.  Bradley  v.  Board  of 
Education  [Cal.  App.]   81  P.  1036. 

8.  Code  Civ.  Proc.  §  338,  subd.  1,  bars  such 
actions  in  three  years.  Harby  v.  Board  of 
Education    [Cal.   App.]    83   P.    1081. 

9.  Code  Pub.  Gen.  Laws  1904,  art.  77,  §  53. 
Underwood  v.  Prince  George's  County 
School  Com'rs  [Md.]   63  A.  221. 

10.  See  4  C.  L.  1411. 

11.  Kitchens  v.  School  Dist.  No.  180  [Del.] 
62  A.  897.  Plaintiff's  testator,  holding  a  state 
certificate,  was  employed  by  a  school  board 
for  an  indefinite  term  to  teach  a  particular 
school,  and  taught  until  prevented  from  do- 
ing so  by  the  New  York  city  superintendent 
of  schools,  the  district  having  been  incorpo- 
rated within  that  city.  Held  that  he  could 
recover  for  breach  of  contract.  Shaul  v. 
Board  of  Education,  108  App.  Div.  19,  95  N. 
Y.  S.  479. 

12.  He  was  employed  as  a  teacher  In  the 


city  of  Brooklyn  when  it  became  a  part  of 
New  York  city  and  was  continued  in  the 
same  position  by  Laws  1897,  pp.  403,  404, 
c.  378,  §§  1114,  1117,  until  removed  for  cause 
after  trial,  but  was  prevented  from  teaching 
by  the  city  superintendent  of  schools.  Bo- 
gert  v.  Board  of  Education,  44  Misc.  10,  89 
N.  Y.  S.  737,  aftd.  106  App.  Div.  56,  94  N.  Y.  S. 
180.  Such  teacher  was  not  a  person  holding 
office  for  a  definite  term,  within  New  York 
city  charter,  §  1117  (p.  404),  providing  for 
their  retention  for  the  remainder  of  their 
terms  only,  but  he  was  continued  as  a 
teacher  under  §  1117  and  could  be  removed 
only  after  trial  under  |  1114,  p.  403.  Bogert 
V.  Board  of  Education,  106  App.  Div.  56,  94 
N.  Y.  S.  180,  afg.  44  Misc.  10,  89  N.  Y.  S.  737. 

13.  A  letter  to  the  board  announcing  her 
intention  to  marry,  but  that  she  would  con- 
tinue to  teach  until  the  end  of  the  year,  fol- 
lowed by  another  near  the  close  of  the  year 
that  she  would  teach  another  year  under  her 
contract  if  satisfactory  to  the  board,  did  not 
constitute  a  resignation  w^hich  the  board 
could  accept  as  such.  Underwood  v.  Prince 
George's  County  School  Com'rs  [Md.]  63  A. 
221. 

14.  See  4  C.  L.  1411. 

15.  Rev.  St.  §  4091.  Board  of  Education 
of  the  Bowling  Green  City  School  Dist.  v. 
Beverstock,  7  Ohio  C.  G.   (N.  S.)   373. 
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Instruction.''-^ 

§  8.  Control  and  discipline  of  scholars,  and  regulation  of  attendance." — The 
enforcement  of  wholesome  and  reasonable  discipline  is  important  to  the  upholding 
and  maintenance  of  the  common  school  system  in  its  integrity.^*  In  Iowa,  under 
the  authority  conferred  on  school  boards  to  adopt  regulations  for  the  conduct  of 
pupils,  a  board  could  prohibit  pupils  from  playing  football  in  a  game  purporting 
to  be  played  under  the  auspices  of  the  school,  by  a  team  purporting  to  represent 
the  school,  though  the  game  was  not  played  in  school  hours  or  near  the  school 
grounds.^' 

Corporal  punishment.^" — A  teacher,  standing  in  loco  parentis  and  exercising 
the  parent's  delegated  authority,  may  administer  reasonable  chastisement  to  a  child 
to  the  same  extent  as  the  parent  himself.^^ 

§  9.  Torts  and  liahillty  for  the  same.^'' — The  duty  of  providing  public  edu- 
cation at  the  public  expense  by  building  and  maintaining  school  houses  and  con- 
ducting schools, is  purely  a  public  or  governmental  duty,  in  the  discharge  of  which 
school  districts  act  as  representatives  of  the  state. ^'  The  statutory  liability  im- 
posed on  "owners"  or  "possessors"  of  premises  for  damages  resulting  from  unlawful 
excavations  thereon  ^*  does  not  apply  to  boards  of  education  holding  title  to  lots 
for  school  and  school  building  purposes. ^^ 

§  10.  Decisions,  rulings,  and  orders  of  school  officers,  and  review  of  the 
same.^-'^ — Generally  the  exercise  of  the  judgment  and  discretion  reposed  in  the 
officers  of  school  districts  is  reviewable  only  in  the  manner  provided  by  law,^^  and 
the  courts  will  not  interfere  with  them  while  acting  within  their  legal  province, 
except  in  case  of  abuse  of  their  powers.^^    A  taxpayer  may  have  an  injunction  to 


1«,  17.     See  4  C.  L.  1412. 

18.  This  high  duty  is  cast  upon  the  trus- 
tees and  the  courts  win  not  interfere  with 
them  while  acting  within  their  legal  prov- 
ince, except  in  case  of  abuse.  Cross  v.  "Wal- 
ton Graded  Common  School  Dist.  Trustees 
tKy.]  89  S.  "W.  506. 

10.  Code,  §§  2743,  2745,  2772.  Kinzer  v. 
Directors  of  Independent  School  Dist.  [Iowa] 
105  N.  W.  686. 

20.  See  4  C.  L.  1412. 

21.  To  make  the  act  criminal  it  must  be 
done  immoderately  and  malo  animo,  or  else 
some  permanent  injury  must  be  inflicted. 
Holmes  v.  State  [Ala.]  39  So.  569. 

22.  See  4  C  L.  1413. 

23.  Hence  a  city  is  not  liable  for  injury 
to  a  pupil  from  a  defect  in  a  building  fur- 
nished by  it  for  a  public  school.  Clark  v. 
NicholasviUe,  27  Ky.  L,.  R.  974,  87  S.  W.   300. 

24.  Rev.  St.  §  2676.  Limiting  excavations 
to  nine  feet.  Board  of  Education  of  Cin- 
cinnati v.  Volk,  72  Ohio  St.  469,  74  N.  B.  646, 

25.  -Board  held  not  liable  in  its  corpo- 
rate capacity  for  damages  to  the  foundation 
and  walls  on  an  adjoining  lot,  resulting  from 
excavations  below  the  statutory  depth,  for 
the  foundations  of  a  school  building.  Board 
of  Education  of  Cincinnati  v.  Volk,  72  Ohio 
St.  469,  74  N.  B.  646. 

26.  See  4  C.  L.  1413. 

27.  In  Idaho  the  remedy  for  review  of  the 
action  of  a  board  of  county  commissioners 
is  by  appeal  from  the  order  or  act  com- 
plained of,  under  Rev.  St.  1887,  I  1776 
(Amended  Sess.  Laws  1899,  p.  248).  Equity 
will  not  interfere  in  such  case.  School  Dist. 
No.  25,  Shoshone  County  v.  Rice  [Idaho]  81 
P.  155.  In  New  York  under  Laws  1902, 
p.    1343,    o.    560;    Laws    1894,    p.    1278,    u.    656 


(modified  by  Laws  1904,  p.  94,  c.  40),  and 
Code  Civ.  Proc.  §  2122,  the  determination  of 
a  board  of  education,  in  a  second  class  city, 
removing  a  principal  of  schools  can  be  re- 
viewed only  by  appeal  to  the  commissioner 
of  education  and  certiorari  Tvill  not  lie.  Peo- 
ple V,  O'Brien,  97  N.  Y.  S.  1115.  The  determi- 
nation by  boards  of  supervisors  in  California, 
under  Pol.  Code,  §  1670,  subd.  22,  of  the  ques- 
tions involved,  in  acting  on  petitions  for  the 
admission  of  pupils  in  one  district  to  the 
high  school  of  another  on  terms,  is  conclu- 
sive. Mooney  v.  Tulare  County  Sup'rs  [Cal. 
App.]  83  P.  165.  In  Washington  the  action  of 
the  county  superintendent  in  organizing  a 
new  school  district  may  be  reviewed  on  ap- 
peal to  the  county  commissioners,  whose  de- 
cision is  final,  unless  there  is  a  want  or  an 
exceeding  of  Jurisdiction.  Wilsey  v.  Corn- 
wall [Wash.]  82  P.  303.  In  South  Dakota  an 
appeal  lies  to  the  circuit  court  from  the  ac- 
tion of  commissioners  appointed  to  organize 
a  school  district  from  territory  lying  in  two 
adjacent  counties  under  Rev.  Pol.  Code, 
§  2410,  as  amended  Laws  1903,  p.  150,  c.  133 
(Independent  School  Dist.  No.  2  v.  District 
No.  37  [S.  D.]  106  N.  .W.  302),  and  when  the. 
circuit  court  tries  an  appeal  de  novo  and 
adjudicates  the  matter  of  the  division  of  the 
property  of  the  districts,  it  is  not  necessary 
to  determine  whether  the  proceedings  of  the 
committee  in  the  premises  was  or  was  not 
properly  made  (Id.). 

28.  In  Alabama  the  county  board  of  edu- 
cation is  a  deliberative  body,  charged  under 
Laws  1903,  p.  292,  §  11,  with  the  duty  of  de- 
termining whether  the  employment  of  a 
teacher  by  the  district  trustees  should  be 
approved,  and  their  reasons  for  approving 
or    disapproving    cannot    be    inquired    into. 
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prevent  the  misappropriation  of  school  funds  by  an  unlawful  conlract,^'  and  man- 
damus will  lie  against  a  superintendent  of  schools  to  compel  the  performance  of  a 
merely  ministerial  duty,^"  but  will  not  be  issued  to  interfere  with  the  exercise  of 
his  discretionary  powers,  of  a  judicial  nature,  except  in  case  of  their  gross  abuse.'^ 
Where  the  statutes  providing  for  the  formation,  etc.,  of  districts  provided  for  an 
appeal  to  the  superior  court,  giving  the  court  the  same  powers  to  act  on  the  appli- 
cation as  the  town  had  in  the  first  instance,'^  on  an  appeal  from  a  rescission  of  a 
consolidation  of  two  districts,  the  reversal  or  modification  of  the  action  of  the  town- 
ship was  within  the  court's  discretion,^'  and  the  provision  of  the  statute  that  the 
action  of  the  county  board  confirming  or  rejecting  the  action  of  the  district  school 
trustees  shall  be  final,  makes  it  final  only  so  far  as  the  trustees  are  concerned  and 
does  not  interfere  with  the  power  of  the  state  board  of  education  to  direct  the 


Gibson  v.  Mabrey  [Ala.]  40  So.  297.  Courts 
will  not  interfere  with  trustees  of  school 
districts  while  acting-  within  their  legal 
province    in    the    enforcement    of   "wholesome 

.discipline  except  in  case  of  the  exercise  of 
arbitrary  power,  the  exercise  of  arbitrary 
power  being  forbidden  by  the  constitution  of 
Kentucky  to  any  man  or  set  of  men.  (Cross 
V.  Walton  Graded  Common  School  Dist.  Trus- 
tees [Ky.]  89  S.  W.  506);  nor  control  the 
exercise  of  the  judgment  and  discretion  re- 
posed by  law  in  a  board  of  school  examiners 
as  to  fixing-  the  day  for  holding  teachers'  ex- 
aminations (Cohn  V.  Townsend,  94  N.  T.  S. 
817);  nor  coerce  by  mandamus  the  discre- 
tion vested  in  a  board  of  education  as  to  the 
adjustment  and  payment  of  amounts  claimed 
under  contracts,  by  Acts  1874,  Colo.,  p.  234, 
§  14  (Keefe  Mfg.  &  Inv.  Co.  v.  Board  of  Ed- 
ucation, 33  Colo.  513,  81  P.  257).  "Where  the 
statutes  provide  for  appeals  from  decisions 
of  tO"wnship  trustees  in  school  matters  to 
the  county  superintendent,  the  discretion  of 
the  trustees  in  establishing  districts  and  lo- 
cating and  building  new  school  houses,  if 
exercised  in  good  faith,  cannot  be  revie-wed 
by  the  courts  in  mandamus  proceedings. 
Burns'.  Ann.  St.  1901,  §  6028,  authorizes  such 
appeals.  State  v.  Black  [Ind.]  76  N.  E.  882. 
In  the  absence  of  any  sho-wing  of  fraud  in 
the  settlement,  the  court  of  common  pleas 
cannot  allo-w  an  appeal  nunc  pro  tunc  from 
a  settlement  of  a  school  district  treasurer's 
accounts  by  borough  auditors  four  months 
after  the  thirty  days  allowed  for  appeal.  Act 
April  15,  1834,  P.  L.  637.  Dunmore  Borough 
School  Dist.  v.  "Wahlers,  28  Pa.  Super.  Ct.  39. 
Where  the  statute.  Code,  §  2774,  provides  for 
the  furnishing  of  school  facilities  for  any 
ten  children  in  the  district  and  a  remedy  for 
the  board's  failure  to  do  so,  the  fact  that 
pupils  may  be  deprived  of  such  privileges  by 
a  consolidation  of  districts  is  no  ground  for 
a  review  of  the  proceedings  of  consolidation 

.  by  certiorari.  ISolyneaux  v.  Molyneaux 
[Iowa]  106  N.  W.  370.  In  Georgia  the  county 
board  of  education  constitutes  a  tribunal  to 
determine  matters  of  local  controversy  un- 
der the  school  law,  but  this  does  not  oust  a 
court  of  equity  of  its  lawful  jurisdiction. 
The  unlawful  payment  of  county  school 
funds  to  a  municipal  school  system  will  be 
enjoined.  Clark  v.  Cline,  123  Ga.  856,  61  S. 
B.  617.  Although  in  Iowa,  under  Code, 
§  2818,  the  proper  remedy  for  a  review  of  the 
proceedings  of  a  school  board,  either  as  to 
law  by  fact  in  a  matter  resting  within  its 
discretion  is  by  appeal  to  the  county  super- 


intendent of  schools  [Code,  §  2818]  (Kinzer 
V.  Directors  of  Independent  School  Dist. 
[Iowa]  106  N.  W.  686),  yet  the  question  of 
whether  regulations  for  the  conduct  of 
pupils,  for  violation  of  which  one  has  been 
expelled,  reasonably  fall  within  the  author- 
ity conferred  by  Code  §§  2743,  2745,  2772, 
2782,  is  reviewable  by  the  courts  but  will 
not  be  interfered  with  except  in  case  of 
abuse  of  discretion  (Id.).  Findings  by  the 
board  that  a  pupil  had  violated  a  regulation 
prohibiting  the  playing  of  foot  ball  in  a 
game  purporting  to  be  played  under  the 
auspices  of  the  school  by  a  team  purporting 
to  represent  the  school,  though  the  game 
was  not  played  in  school  hours  or  near  the 
school  grounds,  and  that  his  apology  ten- 
dered was  insufficient  to  purge  his  offense, - 
were  reviewable  only  on  appeal  to  the 
county  superintendent  under  Code  §  2818. 
Kinzer  v.  Directors  of  Independent  School 
Dist.    [Iowa]    106  N.  W.   686. 

29.  A  contract  between  the  district  board 
and  the  state  board  of  education  for  the  em- 
ployment by  the  latter  of  "critic  teachers" 
to  be  paid  in  part  by  the  district  (Lindblad 
v.  Board  of  Education  [111.]  77  N.  E.  450), 
but  so  far  as  such  contract  relates  to  the 
manner  of  conducting  the  schools  in  the  dis- 
trict it  causes  no  injury  to  a  taxpayer  and 
does  not  entitle  him  to  an  Injunction  to  pre- 
vent its  enforcement  (Id.),  although  he 
might  have  a  remedy  at  law  by  mandamu's 
to  compel  the  district  board  to.  provide  such 
teachers  for  his  children  as  the  law  intends 
(Id.). 

30.  To  correct  a  certificate  issued  to  a 
qualified  teacher  and  illegally  antedated  so 
as  to  conform  to  the  facts.  Van  Dorn  v  An- 
derson, 117  111.  App.  618,  afd.  Van  Dorn  v. 
Anderson,  219  111.  32,  76  N.  E.  63. 

31.  He  exercises  discretionary  powers  in 
determining  the  quajiflcations  of  an  appli- 
cant for  a  certificate.  Van  Dorn  v.  Anderson, 
117  111.  App.  618,  afd.  Van  Dorn  v.  Anderson, 
219  111.  32,  76  N.  B.  53. 

33.  Gen.  St.  1902,  §§  2175,  2181,  2182.  First 
School  Dist.  of  Groton  v.  Eighth  School  Dist 
[Conn.]  61  A.  234. 

33.  Although  the  court  found  that  a  con- 
solidation on  certain  conditions  would  be 
beneficial,  yet  it  did  not  appear  that  the 
court  abused  its  discretion  in  dismissing  the 
appeal  and  refusing  to  enforce  the  consolida- 
tion, the  sentiment  of  the  town  being  pro- 
nouncedly against  it. .  First  School  Dist  of 
Groton  v.  Eighth  School  Dist.  [Conn  1  61  A 
234.  J    "i  .n. 
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county  board  as  to  the  intent  and  meaning  of  the  law."*  Where  an  election  held 
on  the  question  of  forming  a  new  school  district  is  void,  any  action  had  on  appeal 
therefrom  is  also  void.^^ 

§  11.  Actions  and  litigation.^" — In  New  York,  by  express  constitutional  and 
statutory  provisions,  a  school  district  may  sue  in  its  corporate  capacity,"^  but  it 
cannot  as  a  corporation,  or  as  a  representative  of  the  taxpayers,  have  an  injunction 
to  restrain  a  village  within  the  district  from  separating  therefrom  in  the  manner 
provided  by  law.""  In  Kansas,  in  case  of  the  breach  of  any  condition  in  a  school 
district  treasurer's  bond,  if  the  director  neglects  or  refuses  to  prosecute,  any  house- 
holder of  the  district  may  cause  a  prosecution  to  be  instituted  in  the  name  of  the 
district  and  prosecute  it  to  judgment.""  Where  after  the  issue  of  bonds  a  portion 
of  the  district  was  cut  off  and  annexed  to  a  city  without  any  adjustment  of  bonded 
indebtedness,  plaintiff  in  an  action  on  the  bonds  is  not  obliged  to  make  the  city  a 
party  to  the  litigation.*"  Where  the  constitution  of  Louisiana  directed  the  pay- 
ment of  certain  city  public  school  certificates  out  of  the  proceeds  of  the  sale  of 
constitutional  bonds  of  an  issue  authorized  for  the  liquidation  of  the  city  debt,  and 
all  the  bonds  authorized  had  been  disposed  of,  mandamus  did  not  lie  to  compel  the 
issue  and  sale  of  additional  bonds  to  pay  belated  certificates  issued  after  the  ex- 
haustion of  the  bond  issue. *^  In  mandamus  proceedings  to  compel  the  advisory 
board  of  a  township  to  make  an  appropriation  to  build  a  school  house,  a  complaint 
and  alternative  writ  which  failed  to  show  that  there  were  any  available  funds  were 
demurrable.*^  A  petition  for  a  writ  of  mandamus  to  compel  a  township  treasurer 
to  credit  a  school  district  with  the  amount  of  taxes  collected  should  allege  that  the 
district  has  not  received  the  full  amount  of  such  taxes  to  which  it  is  entitled,  and 
that  the  treasurer  holds  sufficient  funds  to  make  such  credit.*" 

§  13.  Libraries,  reading  rooms,  and  other  auxiliary  educational  institutions.** 
— A  gift  of  a  library  to  "the  inhabitants  of  the  town  of  Georgetown"  is  a  gift  to 
the  town  in  its  corporate  capacity,*^  and  the  fund  donated  for  library  purposes 
should  be  in  the  custody  of  the  town  to  be  drawn  upon  by  the  action  of  the  trustees 
of  the  library  as  needed  from  time  to  time.*" 

§  13.  Private  schools." — A  university  corporation  organized  by  the  legisla- 
ture of  Kentucky  took  its  powers,  like  all  other  corporations,  subject  to  the  reserved 
rights  of  the  state  to  alter  or  repeal  its  charter.**  The  consolidation  of  two  such 
institutions  was  authorized  by  the  statutes  of  the  state  and  was  not  a  diversion  of 
tlio  purpose  of  the  original  incorporators  or  of  those  furnishing  the  means  for 


34.  Code  Pub.  Gen.  Laws  1904,  art.  77, 
■  §    11,    conferring-    such    power    and    authority 

on  the  state  board  of  education,  is  a  valid 
exercise  of  legislative  power  and  confers 
visitorial  powers  on  such  board  over  school 
matters  in  the  state.  Underwood  v.  Prince 
George's  County  School  Com'rs  [Md.]  63  A. 
221 

35.  An  election  under  Rev.  St.  1899,  §  9742, 
being  void  for  irregularity,  the  action  of  the 
county  commissioner  and  board  of  arbitra- 
tion, provided  for  in  said  section,  held  void. 
School  Dist.  No.  2,  Tp.  24,  v.  Pace,  113  Mo. 
App.  134,  87  S.  W.  580. 

36.  See  4  C.  L.  1414. 

37.  Const,  art.  8,  §  3,  and  Laws  1892, 
p.  1801,  c.  687,  §  3.  Union  Free  School  Dist. 
No.  1  v.  Glen  Park,  109  App.  Div.  414,  96  N. 
T.  S.  428. 

38.  Laws  1903,  c.  125,  p.  299.  Union  Free 
School  Dist.  No.  1  v.  Glen  Park,  109  App.  Div. 
414,  96  N.  Y.  S.  428. 


3».  Under  Gen.  St.  1901,  §  6174.  School 
Dist.  No.  9  V.  Brand  [Kan.]  81  P.  473. 

40.  Southold  Sav.  Bank  v.  Board  of  Edu- 
cation, 44  Misc.  74,  89  N.  T.  S.  714. 

41.  The  remedy  of  the  certificate  holders 
in  such  case  was  legislative  and  not  judi- 
cial. State  V.  Board  of  Liquidation  of  City 
Debt  [La.]  39  So.  448. 

43.  Advisory  Board  of  Harrison  Tp.  v. 
State   [Ind.']   76  N.  E.  986. 

43.  People  V.  Helt,   116  111.   App.   391. 

44.  See  4  C.  L.   1414. 

45.  Construction  of  the  terms  of  the  gift 
as  to  the  erection  of  a  new  building,  selec- 
tion of  site,  and  cost  of  building.  Nelson  v. 
Georgetown   [Mass.]   76  N.  E.  606. 

46.  Nelson  v.  Georgetown  [Mass.]  76  N.  E 
606. 

47.  See  4  C.  L.   1415. 

48.  Reserved  in  the  general  law  of  1856. 
Central  University  of  Kentucky  v.  Walter's 
Ex'rs  [Ky.]  90  S.  W.  1066. 
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establishing  them/'  and  its  effect  was  to  continue  i*  the  new  corporation  all  the 
property  rights  of  the  constituent  corporations,  subject  to  the  terms  of  their  ac- 
quirement.^" A  teacher  employed  by  an  independent  contractor,  to  whom  the  pro- 
prietor of  a  private  school  has  let  a  department,  has  no  claim  against  the  proprietor 
for  her  services."'^  Where  a  teacher  was  sick  and  his  wife  taught  for  him  without 
being  employed  by  the  school,  it  was  a  question  for  the  jury  to  determine  whether 
the  wife's  services  were  accepted  in  lieu  of  her  husband's  and  he  was  entitled  to 
compensation  therefor.^^ 

SCiaE  FACIAS.53 

After  the  severance  of  such  plaintiffs  in  error  as  refuse  to  assign  errors,  scire 
facias  will  lie  on  behalf  of  the  other  plaintiff  to  obtain  a  hearing  upon  their  assign- 
ment of  errors,^*  Where  a  scire  facias  sur  municipal  lien  is  insufficient  to  obtain 
a  judgment  thereon  because  of  defective  service,  it  does  not  continue  the  lien  .so  as 
to  give  validity  to  a  judgment  on  an  alias  scire  facias  sued  out  after  the  expiration 
of  the  lien  of  the  original  claim. "^  A  scire  facias  proceeding  to  revive  a  default 
judgment  in  ejectment  in  the  Federal  courts  of  Virginia  is  matured  at  rules. °° 

Service.^'' — In  serving  a  scire  facias  sur  municipal  lien  the  statute  must  be 
strictly  followed.^* 

A  return  ■*"  which  does  not  show  sufficient  service  may  be  amended  as  against 
defendant  on  scire  facias  to  revive  a  default  judgment  against  such  defendant.*" 

Procedwe.^^ — Under  a  statute  authorizing  a  defendant  to  plead  as  many  mat- 
ters as  he  may  think  necessary,  repugnant  pleas  may  be  interposed  on  scire  facias 
to  revive  a  judgment."^  Where  a  party  is  brought  in  as  defendant  after  judgment 
by  scire  facias  imder  section  nine  of  the  practice  act,  he  may  set  up  any  defense  that 
he  might  have  interposed  had  he  been  originally  made  a  party  to  the  suit,"^  and  • 
his  pleadings  should  be  directed  to  the  declaration  and  not  to  the  writ."*  It  is 
unnecessary  to  allege  in  a  writ  of  scire  facias  to  revive  a  judgment  matters  which 
sufficiently  appear  in  the  judgment  roll,*^  and  especially  will  a  writ  be  held  suffi- 
cient where  by  immemorial  practice  such  facts  have  been  omitted."*  A  writ  in  the 
usual  form  to  revive  a  judgment  alleging  that  "execution  for  the  debt,  etc.,  still 
imiains  to  be  made"  suiEciently  alleges  that  the  judgment  has  not  been  satisfied."^ 

In  a  proceeding  scire  facias  to  revive  a  judgment  it  is  no  defense  that  the  judg- 


49.  Ky.  St.  1903,  §  555.  The  consolidation 
of  a  coUege  and  a  university  owned  by 
the  northern  and  southern  Presbyterian 
churches  respectively  was  valid.  Central 
University  of  Kentucky  v.  "Walter's  Ex'rs 
[Ky.]  90  S.  "W.  1066. 

50.  The  consideration  of  a  note  given  to 
endow  a  chair  in  one  of  the  institutions  did 
not  fail  because  of  the  consolidation  and  the 
removal  of  it  from  the  residence  city  of  the 
maker,  no  condition  appearing  in  the  note. 
Central  University  of  Kentucky  v.  Walter's 
Ex'rs  [Ky.]  90  S.  "W.  1666. 

51.  Coltrane  v.  Peacock  [Tex.  Civ.  App.] 
91  S.  ■W.  841. 

sa.  Southern  Industrial  Institute  v.  Hel- 
lier  [Ala.]  39  So.  163. 

53.  See  4  C.  L.  1415.  Devlin  v.  McAdOO, 
96  N.  Y.  S.  425. 

54.  Praser  V.  Fraser,  110  111.  App.   619. 

55.  City  of  Philadelphia  v.  Cooper,  212  Pa. 
306,  61  A.  926,  rvg.  27  Pa.  Super.  Ct.  652. 

56.  King-  V.  Davis,  137  F.  198. 

57.  See  4  C.  L.  1415. 


58.  "Where  the  statute  requires  an  affida- 
vit to  be  filed,  where  personal  service  can- 
not be  had,  stating  that  the  registered  land 
owner  is  a  nonresident,  to  be  followed  by  a 
posting  and  publication,  a  failure  to  follow 
the  statute  results  in  a  void  service  Act 
June  10,  1881  CP.  L.  91).  City  of  Philadel- 
phia V.  Cooper,  212  Pa.  306,   61  A.  926. 

59.  See  4  C.  L.  1415. 

CO.     King  V.  Davis,  137  F.  198. 

61.  See  4  C.  L.  1416. 

62.  Pleas  denying  service  of  process,  dec- 
laration, and  notices  in  the  manner  and  at 
the  time  and  places  stated  in  the  returns 
and  alleging  service  by  an  unauthorized  per- 
son are  not  objectionable.  King  v.  Davis  137 
F.  198. 

63.  64.     Lasman  v.   Harts,   112   111.   App.    82. 

65.  "Where  the  proceeding  is  by  the  judg- 
ment plaintiff  it  is  not  necessary  to  negative 
assignment  of  the  judgment.  Starkweather 
V.  "West  End  Nat.  Bank,  21  App.  D.  C.   281 

66,  67.  Starkweather  v.  West  End  Nat 
Bank,  21  App.  D.  C.  281. 
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ment  was  obtained  through  fraud,"'  nor  is  it  a  defense  to  a  scire  facias  proceeding 
to  revive  a  judgment  in  ejectment  that  defendant's  only  interest  in  the  property 
was  under  a  lease  which  has  been  surrendered  to  the  landlord."" 

Where,  on  scire  facias  to  revive  a  default  judgment,  the  record  shows  that 
the  return  of  service  in  the  original  action  was  insufficient  to  show  a  valid  service, 
the  judgment  will  be  vacated  under  either  a  motion  to  vacate  or  a  plea  of  nul  tul 
record,  but  subject  to  the  right  to  amend  the  return  of  serviced"  Oyer  of  a  recog- 
nizance and  of  the  record  of  a  criminal  proceeding  may  be  demanded  in  a  scire 
facias  procedure  on  a  recognizance  given  in  the  proceedings.'^ 

Appeal.''^ — An  appeal  in  a  scire  facias  proceeding  will  lie  only  from  a  final 
order  or  finding.'^ 

Seals;  Seamen,  see  latest  topical  index. 

SJiJARCH  AND  SEIZTJEE. 

§  1.     AVhat  Is  an  Vnrensonnble  Search  and  ]       §  2.     Procedure    for    Iflsunnce    and   f^xecn- 
Seizure   (1437).  I  tlon  of  Searcli  'Warrants   (143S). 

§  1.  What  is  an  unreasonahle  search  and  seizure.''*- — !N"o  house  can  be  entered 
or  searched  except  under  a  warrant  issued  by  a  magistrate  on  sufficient  cause  proved 
before  him  on  oath,'^  and  a  forcible  entry  by  an  officer  without  a  warrant  though  on 
suspicion  that  a  crime  is  being  committed  therein,  is  trespass  and  will  be  re- 
strained.'" In  Xew  York  it  is  provided  by  statute,.that  only  after  notice  of  author- 
ity and  refusal  of  admittance  may  an  officer  break  doors  to  enter."  A  search  by  an 
officer  of  the  person,  of  one  suspected  of  having  stolen  money  in  his  possession,  witli- 
out  any  warrant  having  been  issued  or  complaint  entered,  is  illegal,''  and  the  search 
is  no  less  so  because  after  arrest  the  person  expressed  himself  as  being  willing  to  be 
searched.'"  A  statute  authorizing  an  officer  to  arrest  without  a  warrant  a  person 
committing  a  misdemeanor  in  his  presence  is  not  an  unreasonable  seizure  of  his 
person,*'"  nor  is  an  act  compelling  a  person  to  permit  certain  specified  books  or  pa- 
pers in  his  possession  to  be  inspected  by  the  assessor  for  the  purpose  of  discovering 
whether  some  third  person  has  listed  all  his  property  for  taxation,  an  unreasonable 


68,  69.  70.     King  v.  Davis,  137  F.  198. 

71.  State  V.  Dorr   [W.  Va.]    53  S.  E.  120. 

72.  See  4  C.  L..  1416. 

73.  An  order  overruling  a  demurrer  to  a 
writ  of  scire  facias  is  not  appealable  unless 
an  appeal  is  specially  allowed.  Starkweather 
V.  West  End  Nat.  Bank,   21  App.  D.  G.  281. 

74.  See  4  C.  L.  1416.  For  seizure  of  prop- 
erty used  or  sold  in  violation  of  law  see 
Betting-  and  Gaming,  5  C.  L.  417,  and  Intoxi- 
cating Liquors,  6  C.  L.  165. 

7.'>.  A  charter  empowering  the  police  to 
enter  any  house  if  two  householders  report 
In  writing  to  the  police  commission  that 
there  are  good  grounds  for  believing  that  it 
is  a  gambling  house  is  unconstitutional. 
Greater  New  York,  Charter,  §  318.  Phelps 
V.  McAdoo,  94  N.  T.  S.  265.  A  charter  em- 
powering the  police  to  observe  and  inspect 
all  gambling  houses  does  not  give  the  police 
the  power  to  enter  and  search  a  house  with- 
out a  warrant  on  suspicion  that  It  is  a  gam- 
bling house.  Greater  New  York  Charter 
§  315.     Id. 

76,  77.     Phelps  v.  McAdoo,  94  N.  Y.  S.  265. 

Note:  Except  in  the  cases  where  arrest 
may  be  made  for  crime  without  warrant 
(see  5  Columbia  Li.  R.   612;  2  Hawkins  P.  C. 


c.  14;  2  Hale  P.  C.  92;  Arrest  and  Binding 
Over,  5  C.  L.  264),  and  in  those  cases  where 
a  stranger  was  sought  by  civil  process  in  a 
house  (5  Columbia  L.  R.  611),  it  is  said  to 
be  a  general  rule  that  no  one  might  break 
doors  save  pursuant  to  warrant  issued  by  a 
Justice  of  the  peace  on  probable  cause  and 
supported  by  oath  (McLennon  v.  Richardson, 
15  Gray  [Mass.]  74,  77  Am.  Dec.  353.  Even' 
with  a  warrant  he  must  have  first  demanded 
and  been  refused  entrance  (Semayre's  Case, 
5  Coke  Rep.  91;  1  Smith's  Lead.  Cas.  [8th  ed.]' 
238;  but  see  Hawkins  v.  Com.,  14  B.  Mon. 
[Ky.]  395,  61  Am.  Dec.  147),  disclosure  of  the 
contents  of  the  warrant  (2  Hale  P.  C.  116; 
Dremon  v.  People,  10  Mich.  169),  some  proof 
of  the  officer  being  such  (State  v.  Green,  66 
Mo.  361),  and  in  the  case  of  an  unknown  of- 
ficer production  of  the  warrant  (2  Hawkins 
P.  C.  c.  13,  §  28;  State  v.  Curtis,  11  Hayw. 
[N.  C]  471). — From  5  Columbia  L.  R.  611. 
See,  also,  note  to  Semayre's  Case,  1  Smith's 
Lead.  Cas.   [8th  ed.]  238. 

78,  79.  Regan  v.  Harkey  [Tex.  Civ.  App.] 
13  Tex.  Ct.  Rep.  494,  87  S.  W.  1164. 

80,  Cr.  Code  1902,  §§  26,  590,  not  oftenslve 
to  Const,  art.  1,  §  16.  State  v.  Byrd  [S.  C] 
51  S.  B.  542. 
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search  within  the  constitutional  prohibition.^^  The  examination  of  books  and 
papers  of  a  public  officer  by  an  authorized  committee  is  not  an  unreasonable  search 
and  seizure.^*  An  officer  searching  premises  under  a  writ  must  not  'make  a  more 
extensive  search  or  seizure  than  authorized  by  the  writ.^^ 

A  corporation  is  protected  under  the  Federal  constitution  against  unlawful 
searches  and  seizures/*  and  a  subpoena  duces  tecum  requiring  a  corporation  to  pro- 
duce generally  all  papers,  letters,  communications  of  tlie  corporation,  is  an  unrea- 
sonable search  and  seizure  ^°  unless  it  be  shown  that  all  such  papers,  etc.,  are  neces- 
sary, and  in  that  case  the  subpoena  must  specify  with  particularity  the  papers,  etc., 
required.^®  A  law  for  the  seizure  of  property  must  in  due  process  of  law  provide 
for  its  judicial  disposal  when  seized.*^  A  warrant  issued  under  an  invalid  law  is  no 
protection  to  the  officer.  *' 

§  2.  Procedure  for  issuance  and  execution  of  search  warranis.^^ —  Under  a 
constitutional  provision  that  no  warrant  to  search  any  place  or  seize  any  person  or 
thing  shall  issue  without  a  special  designation  of  the  place  to  be  searched,  a  warrant 
describing  more  than  one  place  owned  by  different  persons,  is  invalid.'"  A  search 
warrant  must  show  upon  its  face  a  cause  in  vhich  such  a  warrant  can  lawfully 
issue,"^  and  it  must  not  be  shown  alternatively  or  left  to  several  inferences."^  AU 
the  requirements  of  the  statute  relative  to  the  issuance  of  a  search  warrant  must  be 
strictly  observed."'  It  is  not  a  search  imder  warrant  if  admittance  to  premises  be 
gained  by  offer  to  produce  a  warrant,  it  being  declined."* 

Secret  Ballot;   Sectjeity  fob  Costs,  see  latest  topical  index. 


SI.  Act  1901,  p.  109,  c.  71.  "Washington 
Nat.  Bank  v.  Daily  [Ind.]  77  N.  B.  53. 

82.  A  committee  duly  authorized  by  the 
state  legislature  may  examine  the  books  of 
a  county  dispenser.  State  v.  Farnum  [S.  C] 
53  S.  E.   83. 

83.  Under  a  search  warrant  authorizing 
the  officer  to  search  plaintiff's  premises  and 
to  seize  and  remove  any  liquor  found  ther- 
in  together  with  the  casks  in  which  it  is 
contained,  he  has  no  authority  to  seize  a 
locked  safe  in  the  absence  of  evidence  that 
it  contained  liquors.  Blaekman  v.  Nlckerson, 
188  Mass.   399,   74  N.   B.   932. 

84.  Hale  v.  Henkel,  201  U.  S.  43,  50  Law. 
Ed.  . 

85.  Hale  v.  Henkel,  201  U.  S.  43,  50  Law. 
Ed.  ;  In  re  Hale,  139  P.  496. 

86.  Hale  v.  Henkel,  201  U.  S.  43,  60  Law. 
Ed.  .      , 

87.  Beavers  v.  Goodwin  [Tex.  Civ.  App.] 
90  S.  W.  930. 

Jfote!  The  act  makes  no  provision,  for  the 
disposition  of  liquors  seized  nor  does  it  al- 
low the  offender  a  hearing  before  a  judicial 
t'-ibunal.  Otherwise,  it  might  be  competent 
i?.ider  the  police  power  of  the  state.  It  has 
been  quite  generally  held  that  if  the  prop- 
erty cannot  be  used  except  in  violation  of 
law  statutes  authorizing  ,its  destruction  are 
valid.  See  Collins  v.  Lean,  68  Cal.  284,  9  Pac. 
173-175,  with  reference  to  lottery  tickets; 
Board  of  i'olice  Com'rs  v.  Wagner,  93  Md. 
-182,  48  A.  455,  86  Am.  St.  Rep.  423,  52  L.  R.  A. 
775,  allowing  the  seizure  of  slot  machine. 
Frost  V.  People,  193  111.  635,  61  N.  B.  1054,  86 
Am.  St.  Rep.  352,  regarding  seizure  of  gam- 
bling apparatus.  Such  statutes  are  upheld 
on  the  theory  that  a  thing  which  can  be 
used  only  in  violation  of  law  is  not  property 
in  the  sense  that  it  is  entitled  to  the  pro- 
tection of  the  law.     But   here,  the  property 


seized  might  have  been  subjected  to  a  per- 
fectly legitimate  use  and  was,  therefore,  en- 
titled to  protection.  Hence  its  owner  could 
not  be  deprived  of  it  without  due  process  of 
law  and  its  disposition  should  not  be  left  to 
a  ministerial  officer.  See  Cooley's  Const.  Lim. 
[7th  ed.]  p.  431,  and  Lowry  v.  Rainwater,  70 
Mo.  152,  35  Am.  Rep.  420.  Also,  Sullivan  v. 
Oneida,  61  III.  242,  and  Darst  v.  State,  51  111. 
286,  2  Am.  Rep.  301,  holding  that  the  power 
to  destroy  property  could  be  exei-cised  only 
by  some  Judicial  instrumejitality.  As  was 
said  by  Speer,  J.,  in  the  principal  case:  "Due 
course  of  the  law  of  the  land  may  not  al- 
ways mean  a  trial  by  jury,  but  it  at  least 
does  mean  that  the  citizen's  property  shall 
not  be  taken  from  him  permanently  without 
notice,  and  the  opportunity  of  being  heard 
before  a  judicial  tribunal."  See  Daniels  v. 
Homer,  139  N.  C.  219,  51  S.  E.  992,  commented 
on  4  Mich.  L.  R.  294. — From  4  Mich.  L.  R.  551. 

88.  Beavers  v.  Goodwin  [Tex.  Civ.  App.] 
90  S.  "W.  930. 

89.  See  4  C.  L.  1417. 

0».     State  V.  Duane   [Me.]   62  A.  80. 

91.  Under  a  statute  which  provides  that  a 
search  warrant  can  only  issue  for  gambling 
apparatus  in  a  gaming  house,  a  writ  which 
fails  to  state  that  the  house  to  be  searched 
is  a  gaming  house  is  void.  Early  v.  People 
117  111.  App.  608. 

92.  A  warrant  which  may  issue  only  on 
complaint  of  an  officer  .or  citizen  must  show 
in  which  capacity  complaint  was  made.  If 
officially  the  office  must  appear.  Casselini 
V.  Booth,  77  Vt.  255,  59  A.  833. 

93.  Under  a  statute  requiring  the  search 
warrant  to  command  the  officer  serving  it 
to  bring  the  person  in  possession  of  the 
seized  property  before  the  court,  a  writ  fail- 
ing so  to  direct  is  void.  Early  v.  People,  117 
111.  App.   608.     A  search  warrant  which  com- 
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g  1.     Nature    nnd    ElementH    of    the    Tort 
(143»). 

§  2.     Clvtl  Remedies  and  Procedure  (1439). 


§  3.     The  Crime  (1430). 

§  4.     Indictment  and  Frosecntlon  (1440). 


§   1.     Nature  and  dements  of  the  tort.^^ 

§  3.  Civil  remedies  and  procedure.^^  Pleading. — In  a  complaint  charging 
seduction  it  is  sufficient  to  allege  that  the  defendant  "seduced,  debauched,  and  car- 
nally knew"  plaintifE,  without  alleging  the  means  or  specific  acts  employed  to  accom- 
plish the  purpose."^ 

Evidence."^ — In  a  civil  action  By  the  seduced  where  the  birth  of  a  child  is  al- 
leged in  aggravation  of  damages,  evidence  is  admissible  of  intercourse  with  other 
men  during  the  period  when  conception  may  have  taken  place,^'  which  period  may 
be  shown  by  expert  testimony  where  there  is  evidence  of  intercourse  with  another 
man.^  In  an  action  for  seduction  the  question  whether  sexual  intercourse  for  the 
first  time  in  a  top  buggy  with  the  top  up  by  persons  of  usual  weight  and  height 
would  result  in  conception  is  not  a  subject  of  expert  testimony,^  but  whether  preg- 
nancy would  be  likely  to  result  from  a  woman's  first  act  of  intercourse  is.^ 

To  justify  a  court  in  directing  a  verdict  the  evidence  must  be  undisputed  or  so 
certain  and  convincing  that  no  reasonable  mind  could  come  to  any  but  one 
conclusion.* 

§  3.  The  crime "  consists  generally  in  inducing  an  unmarried  woman  of 
chaste  character  "  to  have  sexual  intercourse  by  promise  of  marriage,'  or  by  artifice 
or  other  seductive  means.*  The  words  "virtuous"  or  "chaste"  means  physical  not 
moral  chastity,"  but  a  woman  who  has  once  surrendered  her  chastity  may  reform 
and,  if  chaste  at  the  time,  comes  within  the  protection  of  the  statutes  defining 
seduction.^"  Where  the  only  means  used  by  the  defendant  to  induce  the  prosecutrix 
to  submit  to  sexual  intercourse  was  a  promise  of  marriage,  the  prosecutrix  nmst 
have  relied  on  and  been  induced  by  it  alone."  One  who  has  sexual  intercourse  with 
a  virtuous  female  under  a  promise  of  marriage  is  guilty  of  seduction  if  he  refuses  to 
marry  her  though  the  promise  was  made  in  good  faith  at  the  time  of  the  inter- 
course.^* 

mands  the  officer  to  bring:  the  property  be- 
fore the  officer  issuing  it,  or  "to  some  other 
judge  or  'justice  of  the  peace  of  the  court," 
Is  void  under  a  statute  requiring  the  articles 
to  be  brought  to  the  judge  or  justice  of  the 
peace  who  issues  the  warrant  or  to  some 
other  judge  or  justice  of  the  peace  or  court 
having  cognizance  of  the  case.     Id. 

04.  Articles  so  acquired  are  not  compul- 
sorily  produced  to  be  used  in  evidence.  Com- 
monwealth V.  Tucker  [Mass.]  76  N.  B.  127. 
As  to  the  rule  against  self-crimination,  see 
Witnesses,  4  C.  L.   1943. 

95.     See  2  C.  L.  1620. 

9«.     See  4  C.  L.  1418. 

07.  The  charge  that  defendant  "seduced" 
plaintiff  is  "tantamount  to  an  allegation  that 
artifice  and  deceit  were  employed.  Peterson 
V.  Crosier   [Utah]   81  P.  860. 

98.  See  4  C.  L.  1419. 

99.  Where  child  was  born  Jan.  14,  1904, 
testimony  of  a  witness  tha£  he  had  inter- 
course with  the  plaintiff  during  the  latter 
part  of  May  and  first  part  of  June,  1903,  is 
admissible.  Kesselring  v.  Hummer  Uowa] 
106  N  W.  501.  It  is  proper  to  ask  the 
plaintiff  whether  or  not  she  had  indulged  In 
sexual  Intercourse  with  a  certain  other  man 
during  a  period  when  under  the  laws  of  ges- 


tation it  was  possible  the  child  was  begotten. 
Id. 

I,  2,  3.  Kesselring  v.  Hummer  [Iowa]  106 
N.  W.  501. 

4.  f^vidence  not  snfficient;  Evidence  in  an 
action  of  seduction  which  is  confined  to  the 
testimony  of  the  plaintifE  who  stated  that 
she  knew  nothing  of  the  intercourse  until 
months  afterwards  when  her  memory  was 
restored  by  hypnotism  is  not  sufficient  to 
justify  the  court  in  directing  a  verdict  of 
guilty.     Austin  v.  Baker,  96  N.  T.  S.  814. 

5.  See  4  C.  L.  1418. 

6.  Evidence  held  Insufficient  as  to  the 
chastity.  Garlas  v.  State  [Tex.  Cr.  App.]  13 
Tex.  Ct.  Rep.   690,  88  S.  W.   345. 

7.  Evidence  held  sufficient  to  sustain  a 
conviction  of  seduction  under  a  promise  of 
marriage.  State  v.  Drake  [Iowa]  105  N. 
W.  54. 

8.  Neary  v.  People,   115  111.  App.  157. 

9.  Washington  v.  State  [Ga.]   62  S.  E.  910. 

10.  Weaver  v.  State  [Ala.]    39  So.  341. 

II.  Wliere  the  prosecutrix  was  moved 
partly  by  lust  or  fear  and  partly  by  the 
promise  of  marriage  to  submit  to  the  inter- 
course, there  is  no  crime  of  seduction.  Nolen 
V.  State  [Tex.  Cr.  App.]  13  Tex.  Ct.  Rep.  735, 
88  S.  W.  242. 

12.     Rucker  v.   State   [Ark.]   90  S.  W.   151. 
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§  4  Indictment  and  prosecution.^' — An  indictment  for  seduction  need  not 
allege  the  previous  chastity  of  the  female  seduced,  her  unchastity  beiag  a  defense 
to  be  interposed  by  defendant.^*  It  is  not  ground  for  a  new  trial  that  the  woman  se- 
duced was  permitted  to  remain  in  the  presence  of  the  jury  during  the  argument  of 
the  prosecuting  attorney,  though  manifesting  great  feeliug  and  emotion,  where  no 
objection  was  made  by  defendant's  attorney.^^ 

Suspension  of  prosecution  by  marriage}^ — A  statute  which  provides  that  if 
the  accused  marries  the  seduced  woman  such  marriage  shall  suspend  a  pending  pros- 
ecution for  seduction,  and  also  provides  that  if  the  accused  subsequently  wrongfully 
abandons  her  the  prosecution  shall  revive,  is  not  unconstitutional  as  tending  to  deny 
a  speedy  trial  where  the  defendant  makes  no  demand  for  a  continuance  of  the  trial,^' 
nor  does  the  suspension  of  the  trial  before  verdict,  with  defendant's  consent,  and  a 
subsequent  trial  after  desertion,  put  the  accused  twice  in  jeopardy  of  his  liberty,^* 
and  if  no  objection  is  made  to  the  continuance  his  consent  will  be  presumed.^'  Un- 
der statutes  which  provide  that  the  marriage  of  the  defendant  and  the  prosecutrix 
will  suspend  the  prosecution,  some  states  hold  that  an  ofEer  by  defendant  to  marry 
though  not  accepted  by  the  prosecutrix  will  suspend  the  action,^"  but  it  constitutes 
no  defense  in  Arkansas.^  Where  the  statute  requires  the  marriage  to  be  consum- 
mated before  final  judgment,  this  provision  must  be  complied  with.^^  Under  a 
statute  which  makes  a  siibsequent  offer  of  marriage  a  bar  to  an  action  for  seduction, 
the  offer  must  be  made  directly  to  the  prosecuting  witness.^** 

Burden  of  proof  and  evidence.^'*' — Every  woman  is  presumed  to  be  of  a  chaste 
character  and  the  burden  is  upon  the  defendant  to  overcome  this  presumption  when 
he  interposes  a  defense  of  unchastity,^'  and  the  jury  cannot  infer  unchastity  from 
the  fact  that  no  evidence  was  introduced  to  prove  chastity.^" 

Evidence  which  tends  to  show  that  the  prosecutrix  was  unchaste  at  the  time  of 
the  seduction  is  admissible.^''  While  it  is  no  defense  that  the  prosecutrix  subse- 
quently became  a  prostitute  if  she  was  chaste  at  the  time  of  the  intercourse  with 
defendant,  yet,  if  her  conduct  is  such  as  indicates  general  prostitution,  evidence  of  it 
is  admissible  as  bearing  upon  the  question  whether  she  was  chaste  at  the  time  of  the 
alleged  seduction,^^  while  no  particular  amount  of  improper  conduct  or  indecent 
familiarity  with  men,  exclusive  of  sexual  intercourse,  is  conclusive  of  an  unchaste 
character,^"  yet  proof  of  lascivious  conduct  is  conclusive  of  it.'"  In  rebuttal  of  evi- 
dence tending  to  prove  specific  acts  of  unchastity,  the  reputation  of  prosecutrix  for 
sexual  virtue  is  admissable,  but  not  her  general  reputation  for  morality.'^  Prosecu- 
trix's age  .is  admissible  as  bearing  upon  her  susceptibility  to  the  artifices  employed.'^ 
Prosecutor  may  testify  directly  as  to  the  motive  which  caused  her  to  yield  to  the 
sexual  intercourse.'^     Evidence  that  prior  to  the  trial  the  prosecutrix  stated  that' 


13.  See  4  C.  L.  1419. 

14.  Rucker  v.  State   [Ark  ]  90  S.  W.  151. 
IB.     Washington  v.  State  [Ga.]  52  S.  B.  910. 

16.  See  4  C.  L.   1419. 

17,  18,  19.  Burnett  v.  State  [Ark.]  88  S.  W. 
956. 

20.  Stat.  1893,  §  1214.  CommonweaUh  v. 
Akers  [Ky.]  88  S.  W.  1108. 

21.  Carrens  v.  State   [Ark.l   91  S.  "W".  30. 

22.  A  marriage  or  offer  to  marry  after 
verdict  but  before  the  entry  of  the  final 
judgment  Is  sufficient.  Commonwealth  v. 
Akers  [Ky.]  88  S.  W.  1108. 

23.  Not  sufficient  if  made  to  the  father 
thougii  the  prosecuting  witness  is  a  minor. 
Nolen  V.  State  [Tex.  Cr.  App.]  13  Tex.  Ct. 
Rep.  735,  88  S.  "W.  242. 

24.  See  4  C..L.  1419. 

2.1.     Evidence  held  insufficient  to  overcome 


the  presumption  of  chastity.     State  v.  Drake 
[Iowa]   105  N.  W.  54. 

26.  Weaver  v.   State    [Ala.]   39  So.   341. 

27.  Letters  written  by  the  prosecutrix  to 
third  persons  showing  eu  vulgar  and  lascivi- 
ous mind  are  admissible.  Nolen  v  State 
[Tex.  Cr.  App,]  13  Tex.  Ct.  Rep.  735,  88  S.  W. 
242.  Evidence  of  acts  of  prosecutrix  sub- 
sequent to  the  alleged  intercourse,  showing 
illicit  relations  with  others,  is  admissible  as 
tending  to  show  that  she  was  unchaste  at 
the  time  of  the  sexual  intercourse  with  de- 
fendant.    Id. 

28.  Nolen  v.  State  [Tex.  Cr.  App.]  13  Tex 
Ct.  Rep.  735,  88  S.  W.  242. 

29.  80,  31.  State  v.  Hummer  [lowal  104 
N.  W.  722. 

32.  Whatley  v.  State   [Ala.]   39  So.  1014. 

33.  Not    objectionable    as    opinion    test!- 
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defendant  had  raped  her  is  admissible  to  impeach  her  testimony.'*  Oral  or  written 
admissions  of  defendant  are  admissible/"  as  is  evidence  that  defendant  was  not 
seen  in  the  community  after  the  woman's  condition  became  known  as  tending  to 
show  that  defendant  realized  his  danger.^"  Where  seduction  by  promise  of  mar- 
riage is  claimed,  conversations  naturally  characteristic  of  betrothed  persons,  such 
as  expressions  and  manifestations  of  affection,*'  and  declarations  as  to  a  previous 
marriage  and  divorce  of  defendant,  are  admissible." 

The  woman  seduced  is  not  an  accomplice  to  the  act  within  the  meaning  of 
those  statutes  which  require  an  accomplice's  testimony  to  be  corroborated  before  it 
will  support  a  conviction,*'  but  in  many  states  her  testimony  is  required  by  statute 
to  be  corroborated.*"  Under  these  statutes  it  must  be  corroborated  on  every  ma- 
terial fact  testified  to.*^  Evidence  of  prosecutrix  as  to  sexual  intercourse  is  suf- 
ficiently corroborated  if  evidence  be  introduced  which  tends  to  show  acts  of  sexual 
intercourse  provided  tliey  be  subsequent  to  the  time  of  the  promise  of  marriage.*^ 

Instruciions.*^ — ^Where  the  statute  requires  the  evidence  of  the  prosecutrix  to 
be  corroborated,  it  is  not  reversable  error  for  the  court  to  neglect  to  define  the 
word  "corroborate"  if.no  request  is  made  by  defendant's  counsel.**  A  charge  upon 
the  necessity  of  evidence  to  corroborate  the  evidence  of  the  proscutrix  must  not  be 
so  worded,  as  to  assume  the  truth  of  prosecutrix  testimony,*"  or  to  amount  in 
effect  to  a  comment  upon  the  weight  of  the  evidence  of  the  prosecutrix  or  de- 
fendant.*" 

Sentence;    Sepakate  Peopeety;   Separate  Teials;   Sbpaeation,  see  latest  topical  index. 

SEQUESTB.ATIOU'.'iT 

In  Texas.*' — ^Where  sequestered  property  is  retained  under  a  replevin  bond 
the  liability  of  the  sureties  on  such  bond  continues  until  the  judgment  is  finally 
affirmed  on  appeal,**  and  on  one  taking  possession  of  land  under  sequestration  pro- 


mony  for  the  prosecutrix  to  testify  tliat  her 
love  for  the  accused  induced  her  to  yield  to 
the  sexual  intercourse.  "Washington  v.  State 
[Ga.]   52  S.  E.  910. 

34.  Nolen  v.  State  [Tex.  Cr.  App.]  IS  Tex. 
Ct.  Rep.  735,  88   S.  W.  242. 

35.  Conversation  had  by  defendant  with  a 
third  person  in  regard  to  promise  to  marry 
admissible.  Whatley  v.  State  [Ala.]  39  So. 
1014.  Letter  written  by  defendant  to  prose- 
cuting- witness  containing  admissions  of  a 
criminating  character  is  admissible.  Id.  Let- 
ters which  have  been  identified  as  in  defend- 
ant's handwriting,  tending  to  show  the  re- 
lation of  the  defendant  and  the  prosecutrix 
and  which  contained  acknowledgments  that 
he  had  done  wrong  and  alluded  to  his  pre- 
vious promise  to  marry,  are  admissible 
though  written  after  the  seduction.  Weaver 
v.  State  [Ala.]  39  So.  341. 

36.  Weaver  v.  State   [Ala.]  39  So.  341. 

37.  The  testimony  of  a  brother  of  the 
prosecuting  witness  that  he  heard  the  de- 
fendant tell  the  prosecutrix  that  he  loved 
her  and  of  prosecutrix  to  such  declarations, 
are'  competent  as  tending  to  show  that  de- 
fendant was  leading  the  girl  to  believe  that 
he  was  going  to  marry  her.  Weaver  v.  Stat^ 
[Ala  ]  49  So.  341.  Association  and  apparent 
affection.      Whatley    v.    State    [Ala.]    39    So. 

asl     Whatley   v.   State    [Ala.]    39    So.    1014. 
6  Curr.  Law  —  91. 


39.  Penal  Code  1895,  §  991.  Washington 
V.  State   [Ga.]   52  S.  E.  910. 

40.  Eucker  v.  State  [Ark.]  90  S.  W.  151. 

41.  Burnett  v.  State  [Ark.]  88  S.  W.  956. 
Where  the  seduction  was  accomplished  by  a 
promise  of  marriage,  she  must  be  corrobo- 
rated both  as  to  the  promise  and  the  sexual 
intercourse.  Carrens  v.  State  [Ark.]  91  S.  W. 
30;  Rucker  v.  State  [Ark.]  90  S.  W.  151.  Evi- 
dence of  admissions  by  defendant  that  he 
had  promised  to  marry  prosecutrix  is  cor- 
roborative. State  v.  Sublett  [Mo.]  90  S.  W. 
374.  Letters  alleged  to  have  been  written 
by  defendant  which  are  only  identified  and 
proved  to  be  letters  of  defendant  by  the 
prosecutrix  do  not  corroborate.  Carrens  v. 
State  [Ark.]  91  S.  W.  30.  Evidence  as  to 
time  of  the  birth  of  the  child  is  admissible 
as  tending  to  corroborate  the  mother  as  to 
the  time  of  the  sexual  intercourse.  Whatley 
V.  State  [Ala.]   39  So.  1014. 

42.  Rucker  v.  State  [Ark.]  90  S.  W.  151. 

43.  '  See  4  C.  L.  1420. 

44.  State  v.  Sublett  [Mo.]   90  S.  W.  374. 

45.  Garlas  v.  State  [Tex.  Cr.  App.]  13  Tex. 
Ct.  Rep.  690,  88  S.  W.  345. 

46.  State  v.  Sublett  [Mo.]  90  S.  W.  374. 

47.  See  4  C.  L.  1420. 

48.  See  4  C.  L.  1421. 

40.  Fidelity  &  Deposit  Co.  v.  Texas  Land 
&  Mortgage  Co.  [Tex.  Civ.  App.]  90  S.  W.  197. 
Where   vendor   had   rescinded  the   executory 
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eeedings,  and  judgment  being  finally  rendered  against  him,  the  principal  and 
sureties  on  the  replevin  bond  are  liable  for  rents  collected  after  taking  -possession.'*'' 

Damages  for  ivrongful  sequestration  ^^  cannot  be  offset  in  another  action  un- 
less wrongfulness  was  proved."^ 

In  Louisiana.''^ — -Where  necessary  the  trial  court  has  jurisdiction,  after  appeal, 
to  order  the  sequestration  of  property  which  is  the  subject  of  litigation,'**  but  in 
such  case  it  must  confine  its  rulings  to  subsequent  conditions  and  cannot  decide 
issues  brought  up  by  the  appeal ; ""  and  the  writ  of  sequestration  will  not  issue  in  a 
suit  after  final  judgment,'*^  nor  at  the  instance  of  one  co-owner  against  another 
except  as  incident  to  other  proceedings.^''  When  issued  the  appellate  court  will 
noi  consider  the  matter  of  the  release  of  a  sequestration  on  bond  or  of  increasing 
the  amount  of  the  bond  in  the  absence  of  full  information  of  conditions  existing 
at  the  trial.^'  Where  the  necessity  for  a  writ  of  sequestration  is  put  in  issue  it  is 
incumbent  upon  the  applicant  to.  produce  evidence  in  support  of  his  affidavit.""  A 
sequestration  based  on  mutual  mistake  will  be  dissolved.""  Property  whose  char- 
acter will  not  admit  of  division  so  as  to  admit  of  partial  sequestration  ma^  be  so 
sequestered  by  express  agreement  of  the  parties.*^  x\  money  judgment  in  terms 
maintaining  a  writ  of  sequestration  is  equivalent  to  a  decree  restoring  the  property 
to  satisfy  the  judgment. '^^ 

Sebvice,  see  latest  topical  index. 

SET-OFF  AND  COTJNTEBCLAIM. 


§  1.  Nature  and  Extent  of  Right  in  Gen- 
eral (1442).  Equitable  Set-Off  (1442).  Stat- 
utory Set-Off  and  Counterclaim  (1443).  Re- 
coupment  (1445). 

g  2.  To  lie  Available  as  a  Set-oft  or  Conn- 
terelaim,  a  Demand  Must,  Ordinarily,  Have 
Been  a  Vested  and  Subsisting  Cause  of  Ac- 
tion at  the  Time  of  the  Conunencement  of 
Plaintiff's  Suit  (1445). 


g  3.  Demands  Must  be  Mutual  and  the 
Parties  Must  Stand  in  the  Same  Right  and 
Capacity  (1446). 

§  4.  To  admit  of  Set-Off  or  Counterclaim 
the  Main  Action  Must  be  Similar  in  Form 
and  Remedy  to  that  Required  for  the  Other 
(1446). 

g  5.     Pleading  and  Practice  (1447). 


§  1.  Nature  and  extent  of  right  in  generaU^  Equitable  set-off. — A  court  of 
equity  will  take  cognizance  of  cross  claims  between  litigants  though  wholly  dis- 
connected and  wanting  in  mutuality,  and  set  oil  one  against  the  other  whenever  it 
becomes  necessary  to  efi'ect  a  clear  equity  or  prevent  irremediable  injury. °*     In- 


contract  of  saJe  and  sued  the  purchaser's 
widow  individually,  and  as  administratrix  to 
recover  the  land,  and  sequestered  the  prop- 
erty, the  surety  on  the  replevin  bond  of  the 
widow  were  held  liable  for  rents  pending  her 
appeal.  Id.  In  such  case  the  vendor  may 
recover  the  rental  value  of  the  property 
without  regard  to  the  amount  actually  col- 
lected by  the  widow  or  her  care  in  manag- 
ing the  land.     Id. 

50.  Flynt  v.  Taylor  [Tex.  Civ.  App.]  91  S. 
W.  864. 

51.  See  4  C.  L.  1421. 

52.  A  plaintiff  who  secures  a  judgment 
for  the  -recovery  of  property  with  defend- 
ant's privilege  to  purchase  is  not  bound  to 
credit  defendant  for  damages  arising  be- 
cause plaintiff  sequestered  the  property  in 
the  absence  of  proof  that  the  sequestration 
was  wrongful.  Held  error  to  charge  plain- 
tiff with  rents  on  defendant  electing  to  pur- 
chase. Moore  v.  Brown  [Tex.  Civ.  App.]  89 
S.  "W.  310. 

53.  See  4  C.  L.  1421. 

54.  95.     Jennings-Heywood  Oil  Syndicate  v. 


Houssiere-Latreille  Oil  Co.,  114  La.  573,  38  So. 
458. 

.56.  Martel  v.  Jennings-Heywood  Oil  Syn- 
dicate [La.]  39  So.  441. 

57.  Held  not  proper  where  one  co-owner 
denied  the  possessory  rights  of  the  other  ex- 
cept as  incident  to  a  suit  in  partition?  Mar- 
tel V.  Jennings  Hey  wood  Oil  Syndicate  [La.] 
39  So.  441. 

58.  Jennings-Heywood  Oil  Syndicate  v. 
Houssiere-Latreille  Oil  Co.,  114  La.  573  38 
So.  458. 

59.  Young  V.  Guess   [La.]   38  So.  975. 

60.  Pharr  v.  Shadel  [La.]   38  So.  914. 

61.  Martel  v.  Jenpings-Heywood  Oil  Syn- 
dicate   [La.]    39   So.   441. 

62.  Perret  v.  Coleman  [La.]  40  So.  176. 
In  such  a  case  a  surety  on  the  release  bond 
cannot  defend  on  the  ground  that  the  judg- 
ment fails  to  recognize  the  plaintiff  as  owner 
6f  the  property  or  entitled  to  a  privilege 
thereon.     Id. 

<(3.      See  4  C.  L.   1421. 

64.  Porter  v.  Roseman  [Ind.]  74  N.  E.  1105. 
Defendant,  a  resident  of  Indiana,  owed  plain- 
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solvency"'*    and I'lionresidence °"    of  one  of  the  parties  are  grounds  for  the  appli- 
cation of  this  principle. 

Statutory  set-off  and  counterclaim. — Under  the  codes,  and  subject  to  the  code 
limitations,  a  counterclaim  includes  well-nigh  every  kind  of  cross  demand  existing 
in  favor  of  defendant  and  against  plaintiff  in  the  same  right,  whether  said  de- 
mand be  of  a  legal  or  equitable  nature."^  It  is  broader  in  meaning  than  set-off, 
recaupment,  or  cross  action,  and  includes  them  all  and  secures  to  defendant  the 
full  relief  which  a  separate  action  at  law,  or  bill  in  chancery,  or  a  cross  bill,  would 
have  secured  on  the  same  state  of  facts."^  The  right  of  set-off  given  by  statute 
is  not  subject  to  or  defeated  by  other  statutory  provisions  relating  to  exemptions."' 
Thus,  where  cross  demands  exist  which,  under  the  set-off  statutes,  must  be  deemed 
compensated  so  far  as  they  equal  each  other,  one  of  the  claimants  is  not  entitled 
to  an  allowance  of  the  amount  of  the  claim  against  him  on  a  claim  of  exemption, 
though,  under  the  exemption  statute,  he  would  be  entitled  to  hold  such  amount.'" 
The  statute  of  the  state  wherein  an  action  is  brought  controls  as  to  the  nature  of 


tiff,  resident  of  New  York,  for  goods  sold.  An 
employe  of  defendant  misappropriated  money 
of  defendant,  and  took  up  his  notes  to  plain- 
tiff, wliich  plaintiff  had  given  a  bank  for  col- 
lection. Held,  defendant  could,  in  equity,  set 
off  his  claim  for  the  money  so  received  by 
plaintiff  against  plaintiff's  demand.  Id. 
Where  two  wards  sue  a  third  to  avoid  a  sale 
by  the  guardian  to  defendant,  and  judgment 
is  for  plaintiffs  but  they  are  charged  with 
their  share  of  the  cost  of  Improvements  made 
by  defendant  while  in  possession,  plaintiffs 
may  set  off  against  the  claim  for  improve- 
ments their  share  of  the  rents  and  profits, 
less  their  share  of  taxes,  insurance  .and  re- 
pairs, but  such  set-off  cannot  under  Rev. 
Laws,  c.  179,  l§  23,  24,  exceed  the  sum  with 
which  they  are  charged  for  improvements. 
Sunter  v.   Sunter   [Mass.]    77  N.  E.  497. 

65.  Renfro  v.  Tarbrough  [Ala.]  39  So.  660. 
A  bank  deposit  was  attached  by  the  deposit- 
or's creditor.  Thereafter,  without  knowledge 
of  an  assignment  by  the  debtor  for  credit- 
ors, the  bank  and  the  attaching  ct-editor 
made  an  agreement  whereby  the  creditor 
was  allowed  to  draw  on  the  bank  on  the 
faith  of  the  attachment.  The  bank  assigned, 
and  the  attachment  debtor's  assignee  as- 
signed the  deposit  to  the  attaching  creditor. 
Held,  in  equity,  the  deposit  could  be  set  off 
against  the  amounts  received  from  the  bank. 

66.  Principle  applied  where  resident  of 
New  York  came  into  Indiana  to  sue  on  a  de- 
mand. Porter  V.  Roseman  [Ind.]  74  N.  E. 
1105.  „ 

NOTE.  Grounds  for  ea^WaMe  set-oliV: 
Where  debts  are  not  mutual,  insolvency  alone 
has  been  held  insufficient,  even  in  a  case  of 
positive  indebtedness,  to  authorize  an  equi- 
table set-off  (Lockwood  v.  Beckwith,  6  Mich. 
169  72  Am  Dec.  69;  Hale  v.  Holmes,  8  Mich. 
37-'  Watts  V.  Sayre,  76  Ala.  397),  but  the  ad- 
justment of  demands  by  counterclaim  or  set- 
off rather  than  by  independent  suit  is  fa- 
vored and  encouraged  by  the  law  to  avoid 
circuity  of  action.  Hence,  the  insolvency  of 
the  party  against  whom  a  set-off  is  claimed 
is  a  sufficient  ground  for  equitable  interfer- 
ence. North  Chicago  Rolling  Mill  Co.  v.  St. 
Louis,  etc.,  Steel  Co.,  152  U.  S.  596,  38  Law. 
Ed  56  5;  Scott  v.  Armstrong,  146  U.  S.  499, 
36  Law.  Ed.  1059;    Robbins  v.  HoUey,  1  T.  B. 


Mon.  [Ky.]  191;  Nashville  Trust  Co.  v.  Bank, 
91  Tenn.  336,  347;  Laybourn  v.  Seymour,  53 
Minn.  105,  39  Am.  St.  Rep.  579;  Bemis  v. 
Smith,  10  Met.  [Mass.]  194;  Marshall  v. 
Cooper,  43  Md.  46;  Levy  v.  Sceinbach,  43  Md. 
212;  Fidelity,  etc.,  Co.  v.  Haines,  78  Md.  454; 
Becker  v.  Northway,  44  Minn.  61,  20  Am.  St. 
Rep.  543;  White  v.  Wiggins,  32  Ala.  424; 
Farrls  v.  Houston,  78  Ala.  250;  Coffin  v.  Mc- 
Lean, 80  N.  Y.  660;  Davidson  v.  Alfaro,  80 
N.  Y.  660;  Ainslie  v.  Boynton,  2  Barb.  [N.  Y.] 
258;  Lindsay  v.  Jackson,  2  Paige  [N.  Y.]  581; 
Conroy  v.  Dunlap,  104  Cal.  133.  Nonresidence 
of  the  party  against  whom  set-off  is  prayed 
is  also  ground  therefor  in  some  jurisdiction. 
North  Chicago  Rolling  Mill  Co.  v.  St.  Louis, 
etc..  Steel  Co.,  152  U.  S.  596,  38  Law.  Ed.  565; 
Robbins  v.  Holley,  1  T.  B.  Mon.  [Ky.]  191.' 
Cross  demands  and  counterclaims,  whether 
arising  out  of  the  same  or  wholly  discon- 
nected transactions,  and  whether  liquidated 
or  unliquidated,  may  be  enforced  by  way  of 
set-off  whenever  the  circumstances  are  such 
as  to  warrant  the  interference  of  equity  to 
prevent  wrong  and  injustice.  North  Chi- 
cago Rolling  Mill  Co.  v.  St.  Louis,  etc..  Steel 
Co.,  152  U.  S.  596,  615,  38  Law.  Ed.  565.  The 
impossibility  of  obtaining  the  benefit  of  a 
set-off  in  an  ordinary  suit  at  law  also  au- 
thorizes a  court  of  equity  to  enforce  it.  Ains- 
lie V.  Boynton,  2  Barb.  [N.  Y.]  258,  263.  If, 
however,  the  demand  against  which  the  set- 
off is  urged  has  been  assigned,  it  must  ap- 
pear that  the  insolvency  or  removal  from 
the  state  occurred  before  the  assignment. 
Robbins  v.  Holley,  1  T.  B.  Mon.  [Ky.]  191. 
Cross  demands,  though  unliquidated  by  judg- 
ment, and  although  not  within  the  statute  of 
set-off,  will,  after  the  insolvency  of  one  of 
the  parties,  the  set  off  in  equity  against  one 
another,  if,  from  the  situation  of  the  par- 
ties, justice  cannot  otherwise  be  done.  Da- 
vidson V.  Alfaro,  80  N.  Y.  660.— Note  St.  Paul, 
etc..  Trust  Co.  'v.  Leek  [Minn.]  47  Ar-.  St. 
Rep.    579.  _  ^    ^^^ 

67,  68.  R.  L.  Smith  &  Co.  v.  French  [N. 
C]   53  S.  B.   435.  „    „^„ 

en.     Serhant  v.  Haker  [Ohio]   76  N.  B.   943. 

70.  Under  Hev.  St.  1905,  §§  5066-5077,  one 
judgment  may  be  offset  ag3,inst  another  not- 
withstanding the  exemptfon  statute  would 
ordinarily  apply.  Serhant  v.  Haker  [Ohio] 
76  N.  E.   943. 
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demands  which  may  be  pleaded  as  set-off."  Thiis,  where  the  statute  permits  de- 
mands upon  simple  contracts  to  be  ofEset  against  Judgments,  such  a  demand  may 
be  offset  against  a  foreign  judgment,  regardless  of  the  statute  of  the  state  wherein 
such  judgment  was  rendered.'* 

Statutes  commonly  provide,  in  substance,  that  a  counterclaim  must  be  (1)  a 
cause  of  action  arising  out  of  the  contract  or  transaction  set  forth  in  the  com- 
plaint as  the  foundation  of  the  plaintiff's  claim,"  or  connected  with  the  subject  of 
the  action;'*  (3)  in  an  action  on  contract,  any  other  cause  of  action,  arising  also 
on  contract,  and  existing  at  the  commencement  of  the  action.'^  In  an  action  on  a 
contract  a  cause  of  action  in  tort  may  be  counterclaimed  if  it  comes  within  the 
first  subdivision  of  the  statute,'"  though  the  damages  claimed  are  unliquidated." 
Unliquidated  damages  arising  from  breach  of  a  contract,  unconnected  with  the 
subject-matter  of  plaintiff's  suit,  cannot,  in  Illinois,  be  offset.'*  In  an  action  ex 
delicto,  neither  a  cause  of  action  in  tort,"  nor  a  debt,^°  can  be  counterclaimed,  when 
not  connected  with  the  subject-matter  of  plaintiff's  action.*^    A  debt  or  the  dam- 


71.  Leathe  v.  Thomas,  218  in.  246,  75  N.  E. 
810. 

72.  In  action  on  Missouri  judgment,  in 
Illinois,  simple  contract  demand  may  be  off- 
set under  Kurd's  Rev.  St.  1903,  c.  110,  §  19. 
Leathe  v.  Thomas,  218  IlL  246,  75  N.  E.  810. 

73.  Tranrsaction:  In  a  suit  for  an  injunc- 
tion to  compel  defendant,  claimed  to  be  a 
servant,  to  leave  plaintiff's  house,  defendant 
claimingr  to  be  plaintiff's  wife,  defendant  may 
by  a  cross  complaint  sue  for  the  value  of 
services  rendered,  since  the  cause  of  action 
therefor  arose  out  of  the  same  "transaction" 
as  was  the  subject  of  plaintiff's  action.  Mixer 
V.  Mixer  [Cal.  App.]  83  P.  273.  In  a  claim 
and  delivery  action  for  furniture  of  a  lessee 
taken  by  the  lessor  under  an  alleged  lien  for 
rent,  the  "transaction"  on  which  the  com- 
plaint was  based  was  the  wrongful  taking 
of  the  property.  Hence,  claims  for  water 
rent  and  repairs,  and  for  damage  to  the 
building,  could  not  be  counterclaimed.  Os- 
mers  v.  Furey,  32  Mont.  581,  81  P.  345. 

74.  The  words  subject  of  the  action  de- 
note plaintiffs  principal,  primary  right,  to 
enforce  which  the  action  is  brought  under 
Code  Civ.  Proc.  §  501.  Steinmetz  v.  Cosmo- 
politan Range  Co.,  47  Misc.  611,  94  N.  T.  S. 
456.  In  an  action  by  the  assignee  of  a  lega- 
tee to  enforce  payment  of  the  legacy  out  of 
general  assets  of  the  estate,  a  claim  that 
plaintiff's  assignor  had  converted  a  portion 
of  the  assets  was  not  "connected  with  the 
subject  of  the  action"  under  Code  Civ.  Proc. 
§  501,  and  was  not  a  good  counterclaim. 
Lephleuter  v.  Shano,  96  N.  Y.  S.  716. 

76.  In  an  action  on  a  note  liability  upon 
which  is  admitted,  a  claim  against  plaintiff 
as  indorser  of  another  note  cannot  be  set  off 
where  the  indorsement  was  simply  to  pass 
title  to  defendant  and  was  without  consid- 
eration. Peabody  v.  Munson,  113  111.  App. 
296. 

76.  Under  Code  Civ.  Proc.  §  501,  subd.  1,  in 
an  action  on  contract,  a  counterclaim  need 
not  be  on  contract  if  it  arises  out  of  the  same 
transaction,  a  cause  of  action  in  tort  may  be 
counterclaimed.  Kneeland  v.  Pennell,  96-  N. 
Y.  S.  403.  In  an  action  on  a  note  given  in 
the  course  of  a  transaction  tn  the  sale  of 
wheat  on  margins  by  plaintiff  for  defendant, 
a  claim  for  damages  arising  out  of  plaint- 
iff's misconduct  in  handling  the  business 
arises  out  of  the  same  transaction  and  con- 
stitutes a  valid  counterclaim.     Id.     Counter- 


claims for  conversion  of  securities  by  plaint- 
iff, in  that  they  were  sold  without  notice  to 
defendant,  held  also  within  Code  Civ.  Prac. 
§601,  subd.  1.  Id.  Under  Rev.  Codes  1899, 
§  5274,  subd.  1,  a  mortgagor  of  chattels  may 
counterclaim  for  their  conversion  by  the 
mortgagee  when  sued  on  the  note  secured  by 
the  mortgage.  Hanson  v.  Skogman  [N.  D.] 
105  N.  W.  90.  In  an  action  to  enforce  a  mort- 
gage lien  on  land  given  to  secure  notes,  the 
answer  alleged  conversion  of  other  mort- 
gaged property  by  sale  under  a  void  Judg- 
ment on  the  notes.  Held  the  answer  consti- 
tuted a  counterclaim,  the  cause  of  action  be- 
ing connected  with  or  arising  out  of  tho 
transaction  or  cause  of  action  sued  on  (Civ. 
Code  Prac.  §  96),  and  also  a  defense.  Ault- 
man  &  Taylor  Co.  v.  Meade  [Ky.]  89  fci.  'W. 
137.  In  an  action  on  contract,  if  a  claim  of 
defendant  be  based  upon  matters  directly 
connected  with,  and  injuries  growing  out  of, 
the  contract  sued  on,  it  can  be  asserted  as  an 
offset  Under  Code  1887,  §  S299,  in  an  action 
on  account  growing  out  of  a  lease  contract 
of  hotel  premises,  defendant  may  offset  dam- 
ages for  acts  of  trespass  by  plaintiff  and  dis- 
regard of  defendant's  rights.  Injuring  his 
business.  Newport  News  &  O.  P.  Ry.  &  Elec. 
Co.  V.  Bickford  [Va.]  52  S.  E.  1011.  In  an  ac- 
tion of  assumpsit  defendant  may  set  off  the 
value  of  goods  belonging  to  him  which  have 
been  converted  by  plaintiff.  Under  Code 
1904,  §  3298,  providing  that  in  an  action  of 
debt  defendant  may  prove  any  payment  or 
set-off.  Tidewater  Quarry  Co.  v.  Scott  [Va.] 
52  S.  E.  835. 

77.  Newport  News  &  O.  P.  R.  &  Elec.  Co. 
V,  Bickford  [Va.]  52  S.  E.  1011.  If  a  counter- 
claim arises  out  of  the  same  transaction  as 
plaintiff's  cause  of  action,  it  Is  not  objec- 
tionable as  seeking  unliquidated  damages. 
Tyson  v.  Jackson  Bros.  [Tex.  Civ.  App.l  90  S. 
W.   930. 

78.  HIgbie  v.  Rust,   112  111.  App.   218. 

79.  In  a  tort  action,  another  cause  of  ac- 
tion in  tort  cannot  be  counterclaimed  under 
Code  Civ.  Proc.  1902,  §  171.  Roberts  v.  Jones, 
71   S.  C.   404,  61  S.  E.  240. 

80.  A  debt  cannot  be  set  off  against  a 
claim  for  unliquidated  damages  arising  out 
of  tort.  Sayles'  Civ.  St.  1897,  art.  754.  Bald- 
win v.  Richardson  [Tex.  Civ.  App.]  13  Tex. 
Ct.  Rep.  189.  87  S.  W.  746. 

81.  A  cause  of  action  cannot  be  pleaded 
as   a   counterclaim   to   an    action    ex    delicto 
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ages  •which  can  be  set  off  as  an  independent  counterclaim  must  he  such  as  a  jury 
can  find  and  liquidate  in  the  ordinary  way.**  Where  the  right  of  defendant  is  only 
to  call  plaintiff  to  an  account,  and  this  demand  is  such  as  must  be  settled  in  an 
action  of  account  rendered,  or  by  biU  in  equity  for  an  account,  it  is  not  a  proper 
set-off.*^.  In  Alabama,  any  demand,  not  sounding  ta  damages  merely,  may  be  set 
oil  against  any  other  demand,  not  sounding  in  damages  merely,  whether  the  cause 
of  action  and  the  demand  sought  to  be  set  off  against  it  arose  out  of  a  contract 
or  tort.** 

Recoupment.^^ — A  defendant  may  not  set  up  a  claim  by  way  of  recoupment 
unless  it  would  be  just  and  practicable  to  adjust  it  in  the  plaintiff's  action.**  In 
an  action  on  a  contract,  unliquidated  damages  arising  out  of  a  tort  independent 
of  and  disconnected  with  the  transaction  sued  on  cannot  be  recouped  by  way  of 
equitable  defense.*^  In  Mississippi,  in  an  action  for  the  price  of  goods  sold,  a 
claim  for  damages  for  breach  of  warranty  is  properly  pleaded  in  recoupment  but 
not  as  a  set-off.** 

§  2.  To  be  availahle  as  a  set-off  or  counterclaim,  a  demand  must,  ordinarily, 
have  teen  a  vested  and  subsisting  cause  of  action  at  the  time  of  the  commence- 
ment of  plaintiff's  suit,^^  but,  in  North  Carolina,  "a  cause  of  action  arising  out  of 
the  contract  or  transaction  set  forth  in  the  complaint  as  the  foundation  for 
plaintiff's  claim,  or  connected  with  the  subject  of  the  action,"  may  be  pleaded  as  a 
counterclaim  if  it  matures  before  answer  filed  or  trial  had.  It  is  not  essential  that 
a  claim  within  this  provision  of  the  statute  should  exist  at  the  commencement  of 
tlie  action.""  A  claim  or  demand  not  due  and  enforceable  at  the  time  of  the 
transfer  or  assignment  of  the  claim  sued  on  is  not  available  as  a  counterclaim.*' 


unless  it  arises  out  of  the  transaction  set 
forth  in  the  complaint  or  is  connected  with 
the  subject-matter  of  the  action.  Gen.  St. 
§§  94,  5237.  Hanson  v.  Byrnes  [Minn.]  104 
N.  "W.  762.  In  action  for  damages  to  land 
caused  by  diversion  of  surface  water,  a  claim 
for  damages  caused  by  plaintiffs  diversion 
of  certain  other  water  was  not  connected 
with  the  subject-matter  of  plaintiff's  action. 
Crabtree  Coal  Min.  Co.  v.  Hamby's  Adm'r 
[Ky.]   90  S.  W.  226. 

82.  Appleby  v.  Barrett,  28  Pa.  Super.  Ct. 
349.  Unliquidated  damages  arising  ex  con- 
tractu may  be  set  off  under  the  defalcation 
act  of  1705,  1  Gen.  Laws  49,  whenever  they 
are  capable  of  liquidation  by  any  known 
legal  standard.  "Wanamaker  v.  Quinn,  27  Pa. 
Super.  Ct.  288.  Where  purchaser  of  furniture 
loses  a  tenant  by  reason  of  the  delay  in  de- 
livery, he  may  set  off  the  rent  lost  against 
the  price  of  the  furniture.     Id. 

83.  An  unascertained  balance  alleged  to 
be  due  one  member  of  a  Arm  from  another 
cannot  be  set  off  In  an  action  by  one  upon 
the  individual  note  of  the  other.  Appleby  v. 
Barrett,   28  PS..  Super.  Ct.  349. 

84.  Under  Code  1896,  §  3728,  a  claim  for 
conversion  by  plaintiff  of  a  stated  amount 
of  cotton  of  a  certain  value,  mortgaged  to 
defendant  by  a  third  person,  defendant's  lien 
being  thereby  impaired,  may  be  set  off 
against  a  claim  for  a  balance  due  on  account 
between  plaintiff  and  defendant.  Debter  v. 
Henry  [Ala.]  39  So.  72. 

85.  See  4  C.  L.  1422. 

8«.  In  an  action  for  the  price  of  a  travel- 
ing crane,  defendant  cannot  recoup  damages 
paid,  without  suit,  to  the  widow  of  a  servant 
killed  by  reason   of  the  negligent  construe-- 


tion  of  the  crane,  since  the  issues  of  negli- 
gence involved  cannot  properly  be  tried  in  . 
the  action  for  the  price.  Edgemoor  Iron  Co. 
v.  Brown  Hoisting  Mach.  Co.  [Del.]  62  A, 
1054.  In  an  action  for  the  price  of  a  wagon 
under  a  contract  warranting  soundness  of 
the  wagon,  damages  resulting  from  injuries 
caused  by  defects  In  the  wagon  cannot  be 
recouped.  S.  W.  Rodes  &  Son  v.  Arney,  115 
111.  App.   629. 

87.  In  suit  on  notes  given  for  interest  in 
firm,  the  claim  that  plaintiff  tortiously  took 
possession  of  the  business  and  property  can- 
not be  used  by  way  of  recoupment,  since  the 
tort  Is  not  connected  with  the  transaction 
sued  on.     Roth  v.  Reiter  [Pa.]  62  A.  1063. 

88.  W.  T.  Adams  Mach.  Co.  v.  Thomas 
[Miss.]    39  So.   810. 

89.  See  4  C.  L.  1422.  Under  Code  §  3570,  a 
cause  of  action  not  held  by  defendant  at  the 
time  action  Is  instituted  against  him  by 
plaintiff  cannot  t)e  interposed  as  a  counter- 
claim in  that  action.  Morrison  Mfg.  Co.  v. 
Rimerraan,  127  Iowa,  719,  104  N.  W.  279. 
Pleading  insufficient  as  counterclaim  because 
not  setting  forth  a  "present,  subsisting" 
cause  of  action  against  plaintiff  in  favor  of 
defendant.  Portland  Co.  v.  Hall,  95  N.  T.  S. 
36. 

00.  Construing  Revlsal  1905,  §  481.  R.  L. 
Smith  &  Co.  V.  French  [N.  C]  63  S.  E.  435. 
In  claim  and  delivery  for  property  covered 
by  a  chattel  mortgage,  wherein  the  property 
is  taken  under  process  and  turned  over  to 
plaintiff,  an  answer  admitting  plaintiff's  right 
to  possession,  but  alleging  that  the  value  of 
the  property  taken  was  greatly  in  excess  of 
the  debt,  and  that  plaintiff  had  taken  and 
wasted   the   property,   and   demanding  judg- 
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§  3.  Demands  must  he  mutual  ^^  and  the  parties  must  stand  in  the  same 
right  and  capacity.^^ — A  claim  agaimst  a  third  person  cannot  be  used  as  a  set-o£E.'* 
In  an  action  against  defendants  as  partners^  they  may  use  as  a  counterclaim  a 
judgment  against  plaintiff,  on  a  right  of  action  which  accrued  to  the  firm  and  was 
sued  upon  by  them  as  partners.'^  A  trustee  who  borrows  for  himself  and  others 
may  plead  usury  as  a  counterclaim  for  himself  and  beneficiaries.'®  In  a  suit 
against  a  principal  and  his  surety,  the  surety  may  set  off  a  demand  due  from  the 
plaintiff  to_  the  principal."^  In  New  York,  in  an  action  by  a  receiver,  defendant 
can  counterclaim  only  to  the  extent  of  plaintiff's  demand."^ 

Statutes  providing  that,  in  case  of  an  assignment  of  a  chose  in  action,  the 
action  by  the  assignee  shall  be  without  prejudice  to  any  set-off  or  other  defense 
existing  at  the  time  of  or  before  notice  of  the  assignment  are  for  the  sole  benefit 
of  the  debtor."'  They  do  not  apply  in  actions  by  an  assignee  against  a  person  to 
whom  the  debtor  has  paid  the  claim.^ 

§  4.  To  admit  of  set-off  or  counterclaim  the  main  action  must  be  similar  in 
form  and  remedy  to  that  required  for  the  other." — ^A  claim  for  a  money  judgment 


tnent  for  the  value  of  the  property  in  excess 
of  the  debt,  constitutes  a  good  counterclaim. 
Id. 

91.  Under  Code  Civ.  Proc.  §  1909,  relative 
to  assignments,  and  §  502,  sub.  1,  relative  to 
counterclaims,  note  given  by  plaintiff's  as- 
signor of  claim  sued  on  to  defendant,  but  not 
due  at  time  of  assignment,  was  not  available 
as  a  counterclaim.  Michigan  Sav.  Bank  v. 
Miller,  96  N.  T.  S.  568. 

02.  In  an  action  by  agents  who  sold  ma- 
chinery on  commission  against  a  purchaser, 
an  ans-wer  setting  up  a  counterclaim  and  al- 
leging that  defendant  "was  induced  to  buy 
by  plaintiffs  becoming  personally  liable  on 
defendant's  obligation,  and  that  note  sued 
on  was  therefor  given,  and  that  plaintiffs 
personally  agreed  to  keep  extras  on  hand, 
stated  a  cause  of  action  against  plaintiffs  and 
not  against  their  principal.  Tyson  v.  Jackson 
Bros.  [Tex.  Civ.  App.]  90  S.  W.  930.  Grantor 
warranted  right  to  cut  timber  from  land  con- 
veyed, and  grantee  conveyed  to  another,  who 
cut  timber  and  thereby  suffered  judgment 
for  a  statutory  penalty  for  wrongful  cutting 
of  timber.  Held  original  grantee  could  not 
set  off  amount  of  penalty  against  purchase 
price,  not  being  a  party  to  the  judgment  for 
the  penalty.  Turner  v.  Lawson  [Ala.]  39  So. 
755.  Notwithstanding  Code  §  3887,  providing 
that  a  defendant  in  an  attachment  suit  may 
interpose  a  claim  for  damages  on  the  bond, 
such  counterclaim  is  not  available  if  his  right 
of  action  therefor  has  not  ac9rued  from  dam- 
ages which  he  has  suifered,  but  has  been  ac- 
quired by  assignment  from  another  to  whom 
such  right  accrued  by  reason  of  a  levy  or  the 
attachment  in  such  suit.  Morrison  Mfg.  Co. 
V.  Rimerman,  127  Iowa,  719,  104  N.  "W".  279. 
Husband  and  wife  executed  a  bond,  secured 
by  mortgage  on  the  wife's  property,  to  an 
association  -which  issued  certificate  to  hus- 
band entitling  him  to  participate  in  a  fund. 
Held,  in  suit  to  foreclose  mortgage,  husband 
could  set  off  a  claim  under  the  certificate 
against  any  deficiency  judgment  which  might 
be  rendered  against  him.  American  Guild  of 
Virginia  v.  Damon,  94  N.  Y.  S.  985. 

93.  See  4  C.   L    1422. 

94.  In  an  action  on  a  renewal  note,  the 
fact  that  the  original  note,  given  to  a  third 
person,  was  for  a  patent  right  but  failed  to 


express  the  consideration,  as  required  by 
Laws  1903,  p.  723,  c.  438,  thereby  subjecting 
such  third  person  to  the  penalty,  equal  to 
the  face  of  the  note,  under  such  statute,  did 
not  give  defendant  a  right  of  counterclaim 
against  plaintiif,  since  the  penalty  was  a 
claim  against  the  third  person  only.  Kipp  v. 
Gates  [Wis.]  105  N.  "W.  947.  Certain  persons 
doing  business  under  a  name  afterwards 
used  as  the  name  of  a  corporation  formed  by 
them  agreed  to  pay  an  employe  $50  per 
month.  A  bank  paid  vouchers  drawn  in  such 
business  name  and  continued  to  do  so  after 
the  corporation  was  formed.  Held,  in  an  ac- 
tion against  the  corporation  for  salary  due 
the  employe,  amounts  advanced  by  the  asso- 
ciation prior  to  incorporation  could  not  be 
counterclaimed.  Davis  v.  Bakersfield  Oil  & 
Stock  Exch.  [Cal.  App]  83  P.  260.  In  action 
by  seller  for  price  of  machine,  an  amount 
spent  by  defendant  for  repairs  under  an  ar- 
rangement with  the  tnanufacturer,  which 
agreed  to  bear  such  expense,  could  not  be  set 
off.  Borden  &  Selleck  Co.  v.  Fraser,  118  111 
App.  655. 

95.  Butler   v.    Delafleld    [Cal.    App.]    82    P.' 
260. 

96.  Earle  v.  Owings  [S.  C]   51  S.  B.  980. 

97.  Marcy  v.  Whallon,  115  111.  App.  435. 

98.  Laws  1902,  c.  580,  §  152,  subd.  3,  pro- 
vides that  if  plaintiff  is  a  trustee  for  another 
or  has  no  actual  interest  in  the  suit  brought 
in  his  name  demand  against  plaintiff  cannot 
be  counterclaimed,  but  that  a  demand  against 
the  person  represented  by  plaintiff  or  for 
whom  the  action  is  brought  may  be  allowed 
to  satisfy  plaintiff's  demand.  Held,  in  an 
action  by  a  receiver,  affirmativie  relief  can- 
not be  rendered  for  defendant.  He  can  coun- 
terclaim only  to  the  extent  of  plaintiff's  de- 
mand.    Schleslnger  v.  Rachmil,  94  N.  T.  S.  12. 

99.  Quigley  v.  Welter  [Minn.]  104  N.'t! 
236. 

1.  Where  laborer  assigned  claim  for 
wages  and  debtor  thereafter,  in  garnishment 
proceedings,  paid  a  creditor  of  the  laborer 
under  an  invalid  judgment.  Gen.  St.  1894^ 
§  5157,  did  not  apply  to  a  suit  by  the  as- 
signee to  recover  -the  money.  Quigley  v 
Welter    [Minn.]    104   N.   W.   236.  <=     J     »• 

■   2.     See  4  C.  L.   1425. 
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cannot  be  interposed  as  a  counterclaim  in  an  action  for  the  recovery  of  the  posses- 
sion of  property  or  its  value.^  In  an  action  on  a  contract,  on  which  defendant 
elects  to  stand,  he  cannot  sustain  a  counterclaim  on  the  theory  of  quantum  meruit.* 
In  an  action  for  damages  for  the  wrongful  death  of  an  employe,  the  master  cannot 
set  off  damages  for  injury  to  his  property  caused  by  negligence  of  the  deceased." 
In  an  action  on  a  contractoi-'s  bond  by  a  city  to  the  use  of  a  material  man,  the 
contractor  cannot  set  off  a  claim  for  damages  arising  out  of  negligence  of  a 
servant  of  the  use  plaintiff."  Pleas  of  offset  may  be  filed  in  a  proceeding  by 
motion  under  the  Virginia  statute,  such  proceeding  being  an  action  at  law.' 

§  5.  Pleading  and  practice.^ — In  some  jurisdictions  no  averments  in  a  plead- 
ing will  be  treated  as  constituting  a  cpunterclaim  unless  they  are  so  designated  in 
the  answer  and  unless  it  contains  a  proper  prayer  for  judgment."  Elsewhere  it  is 
held  that  while  merely  calling  a  claim  a  "counterclaim"  when  pleaded  responsively 
does  not  warrant  affirmative  relief,^"  yet  where  it  distinctly  appears  from  the 
relief  demanded  that  matter  set  up  in  the  answer  is  intended  as  a  counterclaim,  it 
is  immaterial  that  it  is  not  expressly  so  denominated.^^  Under  code  provisions 
permitting  a  defendant  to  plead  all  the  counterclaims  or  defenses  he  may  have, 
whether  legal  or  equitable  or  both,  facts  which  if  true  simply  defeat  plaintiff's 
action  may  be  set  up  as  a  defense  alone,^^  but  facts  which  call  for  affirmative 
relief  in  favor  of  defendant  before  plaintiff's  action  can  be  defeated  must  be  set 
up  by  counterclaim.^'  Under  this  ^provision  a  counterclaim  may  be  joined  with  a 
defense.^*  Where  a  paragraph  of  an  answer  is  called  a  counterclaim  by  the 
pleader,  on  demurrer  it  will  be  tested  as  a  counterclaim,  and  its  sufficiency  as  a 
defense  cannot  be  urged.^"  A  demurrer  to  a  counterclaim  on  the  ground  that  it 
is  not  of  the  character  specified  in  the  code  is  sufficiently  specific.^'' 

To  constitute  a  valid  counterclaim,  every  fact  must  be  set  forth  which  is 
necessary  to  uphold  an  original  petition  founded  on  the  same  cause  of  action.^' 
A  plea  of  equitable  set  off  must  be  sufficiently  definite  and  certain  to  present  an 


3.  Under  Code  Civ.  Proc.  §  691,  providing 
that  a  counterclaini  must  tend  to  diminish 
or  defeat  plaintiff's  recovery.  Osmers  v. 
Furey,  32  Mont.  581,  81  P.  345.  In  replevin 
to  recover  cattle,  the  issue  being  the  owner- 
ship and  right  to  possession  of  the  cattle, 
damages  for  trespass  by  the  cattle  cannot 
be  counterclaimed,  even  though  Ky.  St.  1903, 
§  4646,  gives  a  lien  on  trespassing  cattle  to 
the  one  injured,  which  must  be  enforced  by 
an  action.  Linn  v.  Hagan's  Adm'r  [Ky.]  92 
S.    W.    11. 

4.  Missouri  Pac.  R.  Co.  v.  Kansas  City  & 
I.  Air  Line  Co.,  189  Mo.  538,  88  S.  W.  3.  In 
action  to  recover  for  work  done  under  con- 
tract to  protect  defendant's  right  of  way, 
which  was  occupied  also  by  plaintiff's  tracks 
defendant  .could  not  sustain  a  counterclaim 
for  other  work  done  by  it,  on  a  part  of  the 
right  of  way  not  covered  by  the  contract,  on 
the  theory  that  such  work  was  of  incidental 
benefit   to   plaintiff.      Id. 

6.  Under  Code  1896,  §  27,  railway  com- 
pany cannot  set  off  claims  for  damages  to  its 
cars  in  action  for  death  of  engineer.  West- 
ern Ry.  V.  Russell  [Ala.]  39  So.  311. 

6.  City  of  Philadelphia  v.  Plerson,  211  Pa. 
388,  60  A.  999. 

7.  Newport  News  &  O.  P.  R.  &  Elec.  Co. 
V.  Bickford    [Va.]    52  S.  E.  1011. 

8.  See   4   C.  L.   ItiT. 

9.  State  V.  Coughran  [S.  D.]   103  N.  W.  31. 

10.  American  Guild  of  "Virginia  v.  Damon, 
94  N.  T.   S.   985. 


11.  So  held  in  divorce  action.  Mason  v. 
Mason,   46  Misc.   361,  94  N.  Y.   S.   868. 

la.  Chicago  &  N.  W.  R.  Co.  v.  McKeigue 
[Wis.]   105  N.  W.  1030. 

13.  Construing  Rev.  St.  1898,  §  2657.  Chi- 
cago &  N.  W.  R.  Co.  V.  McKeigue  [Wis.]  105 
N.  W.  1030. 

14.  In  action  on  notes  for  patent  rights, 
defendant  may  claim  damages  for  false  rep- 
resentations and  also  ask  for  rescission  of 
the  contract,  tendering  back  rights  acquired 
thereunder.  J.  H.  Clark  Co.  v.  Rice  [Wis.] 
106  N.  W.  231. 

15.  Rogers  v.  Morton,  46  Misc.  494,  95  N. 
T.    S.    49. 

16.  'Kneeland  v.  Pennell,  96  N.  T.  S.  403. 

17.  Crabtree  Coal  Min.  Co.  v.  Hamby's 
Adm'r  [Ky.]  90  S.  W.  226.  In  action  on  a 
note  by  an  indorsee,  a  paragraph  of  the  an- 
swer reafflrmed  all  the  allegations  of  the  de- 
fenses, and  alleged  that  plaintiff  fraudu- 
lently diverted  the  note  and  converted  it, 
whereby  the  railroad  company  for  whose 
benefit  it  was  given  became  insolvent,  to  de- 
fendants' dfimage.  Held  the  paragraph  was 
insufficient  for  want  of  facts  to  state  a  dis- 
tinct cause  of  action,  so  as  to  constitute  a 
valid  counterclaim.  Rogers  v.  Morton,  46 
Misc.  494,  95  N.  Y.  S.  49.  In  suit  to  set  aside 
probate  of  will,  the  answer  set  up  due  pro- 
bate of  the  will,  that  it  was  deceased's  last 
will,  and  prayed  that  the  probate  be  con- 
firmed and  the  will  established.  Held  such 
allegations  did  not  constitute  a  counterclaim 
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issue  of  fact  for  the  settlement  of  the  court.**  A  plaintiff  is  entitled  to  have  a 
plea  in  reconvention  show  whether  or  not  the  claim  or  any  part  of  it  is  barred  by 
limitations.^*  In  Illinois,  a  defendant  cannot  make  a  defense  under  a  special  plea 
and  then  prove  a  set-off  under  a  notice  of  special  matter.""  In  Pennsylvania  the 
averments  of  a  set-off  in  an  affidavit  of  defense  must  be  set  forth  with  the  same 
clearness  and  particularity  that  are  required  of  a  plaintiff  in  his  statement.^'-  In 
Virginia  the  particulars  of  a  claim  relied  on  as  a  set-off  need  not  be  set  out  with 
the  formality  and  precision  of  a  declaration  or  plea  but  only  in  such  manner  as  to 
notify  the  adverse  party  of  the  nature  of  the  claim.''''  Where,  in  Xew  York,  an 
answer  in  a  divorce  action  contains  a  general  denial  and  also  allegations  of  cruel 
and  inhuman  treatment  and  failure  to  support,  the  latter  allegations  constitute  a 
"counterclaim." "'  In  Alabama  a  plea  of  set-off  does  not  entitle  the  pleader  to 
judgment  for  any  excess.''^' 

Evidence. — The  general  rules  r%arding  the  admissibility  of  evidence  under  a 
counterclaim  are  the  same  as  those  regulating  evidence  under  a  complaint  or  decla- 
ration."^    The  burden  of  proving  a  counterclaim  "*    or  set-off  "    is  on  defendant. 

Instructions  on  the  amoimt  which  a  plaintiff  may  recover,  which  ignore  a  plea 
of  set-off  by  defendant,  are  erroneous."* 

Limitations. — A  counterclaim  for  usury  is  available  as  long  as  a  right  of 
action  exists  on  the  principal  simi."''  The  statute  of  limitations  as  to  an  action 
for  a  penalty  or  forfeiture  has  no  application.'" 

Settlement  of  Case;   Settlements;  Sevebance  op  Actions,  see  latest  topical  Index. 
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§  1.  State  and  Bfonlclpal  Anthorltr  and 
Control  (1448). 

§  2.  Independent  OrgraniKations  Control- 
ling  Drainage,   Reclamation,   and    Sanitation 

(1450).  Organization  and  Oflicers  (1450). 
Limits  of  Districts  and  Changes  Therein 
(1451).     Combined  Systems  (1451). 

§  3.  Procedure  in  Anthorization  and  Con- 
strnction  of  SetTers  and  Drains  (1452). 


g  4.  Compensation  to  Property  Ovmers 
for  Land  Taken  or  Damaged    (1453). 

g  5.  Pro-rislon  for  Cost  (1454).  Local  As- 
sessments (14C4). 

g  6.  Management  and  Operation;  Dnty  to 
Properly  Construct,  Maintain,  and  Repair 
Works,  and  Provide  Drainage  (1456). 

g  7.  Priyate  and  Combined  Drainage 
(1458). 

g  8.     Obstrnction  of  Drains    (1458). 


§  1.  State  and  municipal  authority  and  control.^''- — Laws  providing  for  the 
construction  and  repair  of  public  drainage  ditches  are  within  the  police  power.'" 
The  reclamation,  by  construction  of  drains,  of  lands  rendered  useless  by  surface 


for  affirmative  relief,'  and  it  was  error  for 
the  court,  after  plaintiff  had  dismissed,  to 
render  judgment  for  defendant.  Davis  v. 
Preston  [Iowa]  106  N.  W.  151. 

18.  Plea  held  too  vague  and  uncertain. 
State  T.  Alexander  [Tenn.]  90  S.  W.  20. 

19.  City  of  Houston  v.  Stewart  [Tex.  Civ. 
App.]   90  S.  W.  49. 

20.  Berry  v.  Kingsbalcer,  118  111.  App.  198. 

21.  Appleby  v.  Barrett,  28  Pa.  Super.  Ct. 
349.  The  rule  that  affidavits  of  defense  must 
set  forth  matters  of  defense  specifically  and 
clearly,  leaving  nothing  to  inference,  applies 
where  a  set-ofE  Is  asserted.  Allegations  held 
insufficient  to  show  liability  of  an  Indorser 
on  a  note.  Caven-Williamson  Ammonia  Co. 
V.  Ice  Mfg.   Co.,  27   Pa.   Super.   Ct.   381. 

22.  Set-off  for  conversion,  in  action  of  as- 
sumpsit, which  gave  an  itemized  account  of 
goods  claimed  to  have  been  converted  held 
sufficient  under  Code  1887,  §  3249.  Tidewa- 
ter Quarry  Co.  v.  Scott  [Va.]   62  S.  E.  835. 


23.  Code  Civ.  Proc.  §  1770.  Mason  v.  Ma- 
son,  46  Misc.   361,  94  N.  T.   S.   868. 

24.  Riddle  v.  McLester-Van  Hoose  Co. 
[Ala.]  40  So.  101. 

25.  Where  answer  contained  general  de- 
nial and  counterclaim,  it  was  error  to  exclude 
evidence  offered  to  contradict  evidence  given 
in  support  of  counterclaim.  Blaut  v.  Gross 
94  N.  T.  S.   324. 

26.  Evidence  hela  insufficient.  Simonoff 
V.  Horwitz,   95  N.  T.  S.  522. 

27.  Fuller  v.  Stevens  [Ala.]   39  So.   623. 

28.  Instructions  should  include  direction 
to  set  off  amounts  found  due  the  respective 
parties  and  render  verdict  for  the  party 
found  to  be  entitled  to  a  balance.  Carlin  & 
Co.  V.  Fraser  [Va.]  53  S.  E.  145. 

29.  30.     Earle  v.  Owings  [S.  C]  51  S.  E.  980 

31.  See  4  C.  L.  1429. 

32.  Taylor  v.  Crawford,  72  Ohio  St  560  74 
N.  E.   1065. 
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water  is  of  public  benefit,"'  and  the  legislature  may  properly  eo  declare'*  and  may 
authorize  the  taking  of  private  property  for  the  construction  of  drains.'^  The 
legislature  may  properly  delegate  its  powers  with  reference  to  drainage  to  local 
mumcipalities/«  aiid  the  exercise  by  them  of.  discretionary  powers  so  conferred  is 
not  subject  to  review  by  the  courts  unless  an  abuse  of  discretion  appears."     It  is 


33,  34.  Sisson  v.  Buena  Vista  County 
Sup'rs  [Iowa]   104  N.  "W.  464. 

35.  Sisson  V.  Buena  Vista  County  Sup'rs 
[Iowa]  104  N.  W.  454.  The  North  Carolina 
drainag'e  laws  are  not  unconstitutional  as 
authorizing  the  taking  of  land  for  a  private 
purpose.  Porter  v.  Armstrong,  139  N.  C.  179, 
61  S.  E.  926. 

BTOTB.  Dralnis  as  public  trorksi  In  Ha- 
gar  V.  Reclamation  District,  111  XJ.  S.  701,  28 
Law.  Ed.  569,  It  was  held  that  it  was  within 
the  discretion  of  the  California  legislature 
to  prescribe  a  system  for  reclaiming  swamp 
lands  when  essential  to  the  health  and  pros- 
perity of  the  community,  and  to  lay  the  bur- 
den of  doing  it  upon  the  districts  and  per- 
sons benefited.  And  in  Re  Madera  Irr.  Dist., 
92  Cal.  296,  28  Pa.  272,  27  Am.  St.  Rep.  106, 
14  L.  R.  A.  755,  the  court  said:  "Whether 
the  reclamation  of  the  land  be  from  exces- 
sive moisture  to  a  condition  suitable  for  cul- 
tivation, or  from  excessive  aridity  to  the 
same  condition,  the  right  of  the  legislature 
to  authorize  such  reclamation  must  be  upheld 
upon  the  same  principle,  viz.,  the  welfare  of 
the  public  within  the  district  affected  by  the 
means  adopted  for  such  reclamation."  So, 
also,  in  the  very  recent  case  of  Laguna 
Drainage  Dist.  v.  Charles  Martin  Co.,  144  Cal. 
209,  77  P.  933,  Justice  Lorigan,  in  sustaining 
the  public  character  of  the  use  of  land  for 
drainage  purposes,  said:  "It  is  to  the  Inter- 
est '  of  every  state,  and  hence  conducive  to 
the  public  good  that  all  its  lands  should  be 
utilized  and  made  productive,  and  this  end 
attained  in  any  particular  locality  or  locali- 
ties is  a  benefit  to  the  entire  state."  And 
continuing,  he  said:  "And  not  only  is  drain- 
age legislation  suported  as  being,  from  a 
material  point  of  view,  conducive  to  the 
public  good,  but  it  is  equally  sustained  as 
being  within  the  exercise  of  the  police  power 
of  the  state — in  the  interest  of  public  health." 
In  fact,  in  some  of  the  states,  drainage  laws 
are  upheld  upon  the  ground  of  being  an  ex- 
ercise of  the  public  power.  Crlbbs  v.  Bene- 
dict, 64  Ark.  555,  44  S.  "W.  707;  Winslow  v. 
Winslow,  95  N.  C.  24;  Bryant  v.  Robbins,  70 
"Wis.  258,  35  N.  W.  545;  State  v.  McNay,  90 
Wis.  104,  62  N.  W.  917.  The  court,  In  Lien  v. 
Norman  County,  80  Minn.  58,  82  N.  W.  1094, 
In  drawing  the  distinction  when  drainage 
was  an  exercise  of  eminent  domain,  and  when 
an  exercise  of  the  police  power,  said:  "Where 
the  laws  have  for  their  object  the  reclama- 
tion of  large  tracts  of  wet  and  swamp  lands 
for  agricultural  purposes,  they  are  sustained 
under  the  right  of  eminent  domain.  The 
fact  that  large  tracts  of  otherwise  waste 
lands  may  be  thus  reclaimed  and  made  suit- 
able for  agricultural  purposes  is  deemed  and 
held  to  constitute  a  public  benefit.  When 
the  object  is  to  drain  such  lands  in  the  in- 
terest of  the  public  health  and  welfare,  such 
laws  are  sustained  and  upheld  as  a  proper 
exercise  of  the  police  power."  Citing  Wurts 
v.  Hoagland,  114  U.  S.  606,  29  Law.  Ed.  229. 

The  necessity  for  drains  to  be  for  the  pub- 
lic interest  was  also  stated  In  Chaplin  v. 
Wheatland  Highway  Com'rs,  129  111.   661,   22 


N.  E.  484;  Collins  v.  Rupe,  109  Ind.  340,  10 
N.  E.  91;  Darst  v.  Griffin,  31  Neb.  668,  48  N. 
W.  819;  Fleming  v.  Hull,  73  Iowa,  598,  35  N. 
W.  673;  Reeves  v.  Wood  County  Treas.  8 
Ohio  St.  333. 

The  drainage  of  swamps,  marshes,  or  other 
wet  lands  giving  rise  to  malaria  or  other  un- 
healthful  results  is  generally  upheld  as  be- 
ing either  within  the  right  of  eminent  do- 
main or  the  police  power,  on  the  ground  that 
such  drainage  conduces  toward  the  public 
health.  Springer  v.  Walters,  139  111.  419,  28 
N.  E.  TBI;  Coolman  v.  Fleming,  82  Ind.  117; 
Hull  V.  Baird,  73  Iowa,  528,  35  N.  W.  613- 
Duke  V.  O'Bryan,  100  Ky.  710,  39  S.  W.  444, 
824;  Kinnie  v.  Bare,  68  Mich.  625,  36  N.  W. 
672;  In  re  Ryers,  72  N.  T.  1,  28  Am.  Rep.  88; 
People  V.  Henlon,  64  Hun,  471,  19  N.  T.  S.  488. 

The  right  of  way  for  a  drainage  ditch  can- 
not be  taken  where  the  ditch  is  solely  for 
private  benefit.  Fleming  v.  Hull,  73  Iowa, 
598,  35  N.  W.  573;  Duke  v.  O'Bryan,  100  Ky. 
710,  39  S.  W.  444,  824;  Coster  v.  Tide  Water 
Co.,  18  N.  J.  Eq.  54.  But  it  is  not  necessary 
in  order  that  a  drain  may  be  regarded  as  of 
a  public  use  that  the  whole  community  or 
any  large  portion  of  it  participate  In  its  use. 
If  the  drain  be  of  public  benefit,  the  fact  that 
some  Individuals  may  be  specially  benefited 
above  others  affected  by  it  will  not  deprive 
it  of  its  public  character.  Poundstone  v. 
Baldwin,  145  Ind.  139,  44  N.  E.  191;  HefEner 
V.  Cass  &  Morgan  Counties,  193  111.  439,  62 
N.  E.  201,  58  L.  R.  A.  353;  Talbot  v.  Hudson, 
16  Gray,  423.  But  in  Quillen  v.  Hatton,  42 
Ohio  St.  202,  It  was  held  that  the  fact  that  a 
proposed  ditch  by  draining  a  farm  would 
thereby  enable  the  owners  to  raise  more  corn 
or  better  crops  was  not  sufficient  to  make 
said  ditch  constitute  a  public  use.  The  same 
ruling  was  also  made  in  Anderson  v.  Kerns 
Draining  Co.,  14  Ind.  199,  77  Am.  Dec.  63. — 
Note  Zlrcle  v.  Southern  R.  Co.  [Va.]  102  Am. 
St.  Rep.   832,  833,  834. 

36.  See  §  2,  Independent  Organizations. 
Pub.  Acts  1903,  No.  237,  p.  390,  delegating  to 
county  supervisors  certain  legislative  .  and 
administrative  powers  with  reference  to  the 
construction  of  drains,  is  valid,  under  Const. 
art.  4,  §  38.  Albert  v.  Gibson  [Mich.]  12  Det. 
Leg.  N.  642,  105  N.  W.  19. 

37.  The  exercise  of  discretionary  powers 
conferred  on  commissioners  of  a  drainage 
district  by  statute  will  not  be  interfered 
with  by  the  courts  In  the  absence  of  an  abuse  . 
of  discretion.  Bromwell  v.  Flowers,  217  111. 
174,  75  N.  E.  466.  Mandamus  will  not  issue 
to  compel  commissioners  to  raise  additional 
funds  (none  being  available)  to  clear  out  a 
lateral  drain,  when  they  have  exercised  their 
judgment  and  declined  to  join  In  a  petition 
for  such  a  proceeding.  Id.  Under  Pol.  Code 
tit.  8,  c.  2,  county  supervisors  have  power  to 
determine  questions  of  fact  relative  to  the 
organization  and  division  or  eclamation  dis- 
tricts. Hence,  court  "will  not  enjoin  action 
on  application  for  formation  of  a  district  on 
ground  that  lands  have  been  reclaimed.  Glide 
V.Superior  Court  of  Yolo  County,  14  Cal.  Sup. 
21,  81  P.  226.     Upon  petition  for  division  of  a 
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held  in  Michigan  that  neither  the  drain  commissioner  nor  persons  interested  in 
the  construction  of  drains  have  any  contractual  or  vested  rights  which  are  violated 
by  a  statute  modifying,  amending,  and  supplementing  the  general  law  as  applicable 
to  a  certain  county.'* 

Cities  have  only  such  powers  with  reference  to  the  construction  of  sewers  as 
are  expressly  conferred  by  statute  or  charter.  General  power  to  construct  and 
maintain  streets  includes  power  to  construct  storm  sewers,^'  and  such  sewers  may, 
in  the  discretion  of  the  city  authorities,  be  built  over  private  propertj''  by  agree- 
ment with  the  owners.*"  A  statute  authorizing  borough  authorities  to  construct 
sewers  does  not  confer  power  to  contract  with  a  private  corporation  for  the  ex- 
clusive right  to  provide  and  maintain  a  sewer  system.*^  A  grant  of  permission 
to  use  the  streets  of  a  crfcy^  for  a  sewer  sj'stem  does  not  constitute  a  contract  nor 
confer  any  exclusive  right  upon  the  corporation  to  which  it  is  granted,*^  hence 
the  corporation  is  not  entitled  to  damages  when  the  city  exercises  its  right  to 
construct  a  sewer  system.''^  The  exercise  of  discretionary  powers  by  city  authori-  > 
lies,  as  in  determining  the  necessity  for  and  character  of  a  sewer,  is  not  subject 
to  judicial  review  **   in  the  absence  of  unreasonable  or  arbitrary  action.*' 

§  2.  Independent  organizations  controlling  drainage,  reclamation,  and  sanita- 
tion.*^— The  construction  of  drains  to  reclaim  waste  lands  and  to  conserve  the 
public  health  is  commonly  intrusted  to  local  organizations  kno^vn  as  drainage, 
reclamation  or  sanitation  districts.  Drainage  districts  are  public,  governmental 
agencies,  and  in  no  sense  private  corporations.*''  In  Illinois  a  drainage  district  is 
said  to  be  a  voluntary  quasi  corporation  organized  for  a  special  and  limited  pur- 
pose.** 

Organization  and  officers. — 'Where  there  is  no  order  of  record  finding  a  drain- 
age district  duly  established  as  provided  by  law  in  Illinois,  the  defect  cannot  be 
remedied  at  a  subsequent  term  by  an  order  nunc  pro  tunc.*'  The  method  of  ap- 
pointing or  electing  officers  is  statutory.'"  In  Indiana,  viewers  of  a  county  have  a 
right  to  resign  and  their  resignations  may  be  legally  accepted  by  the  county  ap- 


reclamation  district,  under  Pol.  Code  Cal.  §§ 
3446-3493  1-2,  the  question  whether  lands 
have  been  reclaimed  so  as  to  "warrant  division 
is  for  the  supervisors,  and  a  court  of  equity- 
will  not  decide  that  question  and  enjoin  pro- 
ceedings. Rico  V.  Snider,  134  F.  953.  In  a 
proceeding-  to  provide  for  repairs  to  a  ditch, 
the  questions  -whether  the  ditch  "will  promote 
the  'public  health,  convenience  and  -welfare 
will  not  again  be  considered.  These  ques- 
tions are  settled  when  a  ditch  is  originally 
constructed.  Taylor  v.  Crawford,  72  Ohio 
St.    560,   74  N.   E.   1065. 

38.  Rice  v.  Ionia  Probate  Judge  [Mich.] 
12  Det.  Leg.  N.   645,   105  N.  W.   17. 

39.  Parsons  v.  Grand  Rapids  [Mich.]  12 
Det.   Leg.  N.    507,   104  N.  W.   730. 

40.  Construction  of  storm  drain  in  na- 
tural ravine  owned  by  private  persons,  up- 
held. Kramer  v.  Los  Angeles,  147  Cal.  668, 
82    P.    334. 

41.  42,  43.  Olyphant  Sewage  Drainage  Co. 
V.  Olyphant  Borough   [Pa.]    61  A.   72. 

44.  Po"wer  to  construct  street  improve- 
ments held  to  include  po"wer  to  provide  for 
storm  se"wers  In  connection  therewith,  and 
the  necessity  therefor  determined  by  coun- 
cil "would  not  be  reviewed  by  the  court  in  a 
suit  to  set  aside  the  assessment.  Parsons  v. 
Grand  Rapids  [Mich.]  12  Det.  Leg.  N.  507,  104 
N.  W.  730.  The  fact  that  a  municipality 
owning  lands  abutting  on  a  stream  has  not 


taken  wholly  effective  measures  in  all  cases 
to  prevent  the  pollution  of  the  water  thereof, 
which  goes  Into  its  waterworks  system,  will 
not  hinder  or  prevent  it  from  taking  meas- 
ures, such  as  the  building  of  a  sewer,  to  di- 
vert the  se"werage  to  another  course,  nor  will 
such  fact  prevent  the  collection  of  an  assess- 
ment levied  against  the  property  specially 
benefited  by  such  sewer  to  pay  the  cost 
thereof.  Hildebrand  v.  Toledo,  6  Ohio  C.  C. 
(N.  S.)   450. 

45.  An  ordinance  for  se"wer  construction 
requiring  house  slants  every  25  feet  is  not 
unreasonable  or  arbitrary.  Washington  Park 
Club  V.  Chicago,   219  111.   323,   76  N.  E.  "383. 

46.  See  4  C.  L.  1431. 

47.  Rev.  St.  1899,  §  8213,  and  Act  April  8, 
1905,  §  8253.  State  v.  Chariton  Drainage 
Dist.,  No.  1   [Mo.]   90  S.  W.  722. 

48.  Barton  v.  Minnie  Creek  Drainage  Dist., 
112  111.  App.   640. 

49.  Mack  V.  Polecat  Drainage  Dist.,  216 
111.  56,   74  N.  E.  691. 

50.  A  drain  commissioner  elected  in  Ber- 
rien county  under  Loc.  Acts  1903,  p.  489,  No. 
448,  Is  entitled  to  the  office  as  against  an  ap- 
pointee of  supervisors  under  the  Laws  of 
1897,  p.  351,  No.  254,  as  amended  by  Laws 
1899,  p.  459,  No.  272.  Attorney  General  v. 
Stryker  [Mich.]  12  Det.  Leg.  N.  518,  104  N 
VS'.  737. 
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pointing  them,  though  such  county  is  not  the  one  in  which  the  proceeding  orig- 
inated."*^ Property  owners  who  have  no  notice  of  the  original  proceeding  for  a 
public  ditch,  but  who  are  first  brought  in  and  their  lands  assessed  in  a  proceeding 
for  an  additional  assessment,  may  at  such  time  object  to  the  qualifications  of 
commissioners  on  the  ground  of  kinship  to  parties  interested."  The  Kansas  stat- 
ute requiring  directors  of  drainage  districts  to  be  freeholders  elected  by  resident 
taxpayers  does  not  violate  the  provision  of  the  bill  of  rights  of  that  state  that  no 
property  qualification  shall  be  required  for  any  ofBce  of  public  trust  or  for  any 
vote  at  any  election."'  In  Michigan  a  county  drain  commissioner  is  individually 
liable  for  damage  to  property  of  a  township  caused  by  the  unlawful  enlargement 
of  an  artificial  drain."* 

Limits  of  districts  and  changes  therein. — In  Illinois  a  drainage  district  may 
be  enlarged  without  including  all  the  lands  benefited,  provided  the  petitioners  still 
include  a  majority  of  owners  or  represent  one-third  of  the  affected  area.""  In  a 
proceeding  to  have  lands  alleged  to  be  benefited  by  a  ditch  added  to  the  district,  a 
complaint  signed  by  a  majority  of  the  commissioners  is  sufficient  to  confer  juris- 
diction."'^ in  such  proceeding  the  true  issue  is  whether  each  particular  tract  of 
each  objector  is  benefited  as  a  whole."^  Under  the  Illinois  farm  drainage  act, 
commissioners  of  a  district  have  no  power  to  enlarge  it  by  adding  streets  and  alleys 
of  a  village  which  has  connected  its  drains  with  those  of  the  district,  or  to  levy 
assessments  against  the  village  or  streets  for  drainage."'  Commissioners  who  at- 
tempt to  do  so  act  beyond  their  jurisdiction  and  the  village  concerned  waives  no 
rights  by  appearing  to  object  or  by  failing  to  raise  certain  objections,  or  to  appeal."" 

Combined  systems. — The  amount  to  be  paid  by  a  drainage  district  which  con- 
nects with  the  ditch  of  another  district  is  to  be  determined  solely  by  the  benefits 
accruing  to  lands  in  the  connecting  district  by  reason  of  the  connection.""  A  con- 
necting district  is  estopped  to  deny  that  some  benefit  results."^  Liability  of  the 
connecting  district  for -such  benefits  is  not  affected  by  the  fact  that  the  outlet 
ditch  is  not  completed  when  the  connection  is  made,  the  plans  of  the  two  districts 
having  been  adopted  at  the  same  time  and  in  contemplation  of  each  other."^  The 
fact  that  an  assessment  for  a  ditch  upon  lands  benefited  has  been  levied  and  paid 
does  not  preclude  recovery  from  a  connecting  district  in  its  corporate  capacity."* 
'^['he  relative  volume  of  the  water  carried  by  two  ditches  and  the  relative  acreage 
of  the  two  districts  is  competent  evidence  on  the  issue  of  benefits  from  connection 
with  a  ditch.''*  A  connecting  district  is  not  liable  for  the  cost  of  an  enlargement 
and  extension  of  an  outlet  ditch  built  solely  for  the  benefit  of  the  undertaking 
district."" 

Mandamus  lies  to  compel  payment  of  a  judgment  by  a  drainage  district  where 
it  appears  that  there  are  funds-  available ""  and  a  sufficient  demand  for  payment 
has  been  made."' 


51.  Under  Burns'  Ann.  St.  1901,  §  5677. 
State  V.  Popejoy   [Ind.]   74  N.  B.   994. 

52.  Sman  V.  Buchanan  [Ind.]  76  N.  B.  167. 

53.  Such  provision  refers  only  to  officers 
and  elections  contemplated  by  the  constitu- 
tion.     State   V.   Monahan    [Kan.]    84   P.   130. 

54.  Merritt  Tp.  v.  Harp  [Mich.]  12  Det. 
Leg.  N.  417,  104  N.  W.  587. 

55.  Hull  V.  Sangamon  River  Drainage 
Dist,  219  in.  454,  76  N.  B.  701. 

56.  Levee  and  Drainage  Act  of  May  29, 
1879,  §  58'.  Perdue  v.  Big  Four  Drainage 
Dist.,   117   111.  App.  600. 


57.  Perdue  v.  Big  Four  Drainage  Dist., 
117   111.  App.    600. 

68,  59.  Drainage  Com'rs  of  Dist.  No.  1  v. 
Cerro  Gordo,  217  111.  488,  75  N.  B.  516. 

eo,  61,  «2,  63,  64,  65.  Drainage  Com'rs  Dist. 
No.  2  V.  Drainage  Com'rs  Dist.  No.  3,  113  IIL 
App.    114. 

66.  Lewis  v.  Drainage  Com'rs  of  Union 
Drainage  Dist.  No.  1,  111  111.  App.  222. 

67.  A  demand  for  payment  and  a  refusal 
to  pay  Is  sufficient  to  warrant  mandamus, 
whether  or  not  the  creditor  has  knowledge 
that  there  are,  or  are  not,  funds  available. 
Lewis  v.  Drainage  Com'rs  of  Union  Drain- 
age Dist.   No.   1,   111   111.   App.   222. 
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The  statute  of  limitations  cannot  be  snccessfiilly  relied  on  by  commissioners 
in  mandamus  proceedings  to  compel  them  to  alter  and  repair  a  drainage  system, 
when  it  appears  that  they  have,  by  their  conduct,  recognized  their  obligations 
within  the  time  relied  on  as  a  bar."* 

§  3.  Procedure  in  authorization  and  construction  of  sewers  and  drains. — 
The  mode  of  procedure  is  largely  discretionary  with  the  legislature,  and  any  mode 
prescribed  will  be  upheld  by  the  courts  if  it  affords  due  process  of  law'''  and 
does  not  unjustly  discriminate  between  classes  of  land  owners.'"  Proceedings  for 
construction  of  a  ditch  commenced  under  an  invalid  statute  may  be  validated  by  a 
subsequent  curative  act  made  applicable  to  such  proceedings.'^ 

Due  process  of  law;  notice. — Notice  of  each  step  of  the  proceeding  is  not  re- 
qiiired;  notice  and  an  opportunity  to  be  heard  at  some  stage  previous  to  the  time 
when  the  assessment  becomes  a  fixed  charged  on  land  liable  is  sufficient.'^  Deny- 
ing the  right  of  appeal  from  action  of  the  local  authorities,  or  limiting  the  scope 
of  an  appeal,  is  not  a  denial  of  due  process.'^  The  fact  that  a  particular  land- 
owner had  no  notice  of  proceedings  to  establish  a  drainage  ditch  does  not  invalidate 
proceedings  as  to  other  owners  properly  notified.''  A  statute  which  grants  an 
appeal  to  a  court  of  equity  from  an  order  establishing  a  drainage  district  does 
not  deprive  an  owner  of  property  without  due  process  of  law,  though  he  is  not 
allowed  a  jurj'  trial  of  the  question  whether  his  land  will  be  benefited  by  the  pro- 
posed drain.'^ 

Petition  or  application.— The  petition  for  a  drain  must  conform  to  the  stat- 
ute '°  where  the  latfer  is  capable  of  enforcement."  It  must  be  signed  by  the  re- 
quired number  of  owners  of  land  in  the  district.'*  In  Illinois,  signers  of  a  petition 
may  withdraw  their  names  at  any  time  before  the  coimty  court  has  acquired  general 
jurisdiction  of  the  proceedings.'"  An  order  of  the  coxmty  court  finding  that  a 
petilioiL  was  signed  by  the  required  number  of  owners  is  not  conclusive  where  it 
appears  that  the  court  erroneously  refused  to  allow  certain  signers  to  withdraw.** 

liemonstrances. — Qualified  parties  may  join  in  a  remonstrance  if  it  is  of  a 
general  nature  and  such  that,  if  upheld,  it  wiU  defeat  the  work  as  an  entirety.*^ 

Report  of  vieiuers  or  commissioners. — In  proceedings  in  Indiana  for  the  con- 
struction of  a  ditch  in  two  or  more  counties,  the  viewers  appointed  in  the  several 
coimties  act  jointly,  and  a  report  in  favor  of  a  ditch  must  be  signed  by  a  majority;  ^^ 


68.  Kreiling  v.  Northrup,  116  111.  App.  448. 

69.  Act  April  15,  1902,  §  3,  providing  for 
the  cleaning:  out  and  repair  of  ditches  and 
drains,  provides  for  due  process  of  law  in  the 
hearings  and  notice  given,  since  parties  in- 
terested have  a  right  to  appeal  to  the  courts 
from  findings  of  the  officers  concerned.  Tay- 
lor V.  Crawford,  72  Ohio  St.  560,  74  N.  B.  1065. 

70.  Act  April  15,  1902,  which  requires  a 
bond  from  certain  classes  of  applicants  for 
repairs  to  ditches,  but  does  not  require  such 
bond  from  other  classes,  is  not  invalid,  as 
discriminative,  these  matters  being  within 
the  discretion  of  the  legislature.  Taylor  v. 
Crawford,   72    Ohio   St.    660,    74   N.    E.    1065. 

71.  72,  73,  74.  Ross  v.  Wright  County 
Sup'rs  [Iowa]  104  N.  W.  506. 

75.  Sisson  V.  Buena  Vista  County  Sup'rs 
[Iowa]  104  N.  W.  454. 

76.  Petition  in  drain  proceedings  held  to 
have  complied  with  statute  in  giving  names 
and  addresses  of  nonresident  landowners. 
Stack  v.  People,  217  111.  220,  75  N.  B.  347. 

77.  The  Michigan  general  drain  law  re- 
quires an.  application  for  a  drain  to  be  signed 
by  not  less  than  10  freeholders,  6  or  more 


of  whom  shall  be  owners  of  land  liable  to  an 
assessment  for  the  drain.  Held,  this  require© 
5  signers  to  be  persons  who  may  be  assessed 
for  benefits  and  is  capable  of  enforcement. 
Albert  v.  Gibson  [Mich.]  Iz  Det,  Leg.  N.  642, 
105  N.  "W.  19.  Local  Acts  1903,  No.  495,  p.  607, 
requires  an  application  for  a  drain  in  a  cer- 
tain county  to  be  signed  by  not  less  than 
one-third  of  the  freeholders  "of  the  land  to 
be  drained  thereby  and  to  be  assessed  there- 
for," but  fails  to  provide  what  lands  are  to 
be  drained  or  assessed.  Held  the  statute  is 
inoperative  and  cannot  be  enforced.     Id. 

78.  Signature  of  life  tenant  and  four- 
sixths  of  remaindermen  held  sufficient.  Hull 
V.  Sangamon  River  Drainage  Dist.,  219  111. 
454,  76  N.  B.  701. 

70.  Error  to  refuse  to  allow  withdrawal 
before  court  had  determined  sufficiency  peti- 
tion. Mack  V.  Polecat  Drainage  Dist., '  216 
111.   56,   74  N.  E.   691. 

80.  Mack  V.  Polecat  Drainage  Dist  216 
111.  56,  74  N.  E.  691. 

81.  Beery  v.  Driver  [Ind.]   76  N.  B.  967 

82.  83.  Whirledge  v.  Shoup  [Ind.]  75  N  B 
871. 
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hence,  where  viewers  are  evenly  divided,  a  notice  of  a  hearing  by  an  auditor  is 
without  authority  and  the  petition  for  the  ditch  should  be  dismissed.''  Where  in 
North  Carolina  a  court  finds  tliat  two  commissioners  have  been  guilty  of  gross 
indiscretion,  its  action  in  setting  aside  the  report  of  the  commissioners  because  it 
does  not  conform  to  the  statute  will  not  be  disturbed.'*  Where  the  report  of  com- 
missioners is  set  aside  and  new  commissioners  are  directed  to  be  appointed,  the 
court  should  not  instruct  the  new  officers  as  to  their  duties.'"  In  Pennsylvania 
an  order  merely  setting  aside  a  report  of  viewers  for  a  legal  reason,  apparent  on 
its  face,  is  not  appealable.'" 

Order/  ordinance,  or  resolution  for  work. — An  order  for  the  establishment  of 
a  ditch  must  describe  its  location  with  accuracy.'^  Where  a  board  of  commis- 
sioners has  made  a  final  order  for  the  establishment  and  construction  of  a  public 
ditch,  its  jurisdiction  is  at  an  end  and  it  has  no  power  thereafter  to  vacate  its 
order  and  annul  proceedings  already  taken."  There  should  be  no  variance  be- 
tween a  preliminary  resolution  and  the  ordinance  providing  for  a  city  sewer." 

Waiver  of  irregularities. — One  who  files  a  claim  for  damages  to  his  property 
caused  by  the  location  of  a  ditch  waives  irregularities  in  the  proceedings  to  estab- 
lish the  ditch,""  such  as  lack  of  notice."^  Objections  to  the  sufficiency  of  a  petition 
for  a  drainage  ditch  are  waived  where  the  proper  parties  are  notified  and  appear 
and  faU  to  object  until  after  the  final  order  for  the  construction  of  the  ditch."^ 

Collateral  attach. — A  suit  to  enjoin  construction  of  a  dr^in  is  a  collateral 
attack  on  action  of  the  commissioners  and  cannot  be  maintained  unless  it"  is  shown 
tliat  they  were  without  jurisdiction." 

Costs.— In  Indiana  the  petitioners  are  liable  for  costs  of  proceedings,  when 
unsuccessful,  undep  certain  circumstances."* 

§  4.  Compensation  to  property  owners  /for  land  talcen  or  damaged.  For 
■what  allowed. — Damages  are  allowed,  usually,  only  for  the  taking,  injuring  or 
destroying  of  property.""  A  statute  providing  only  for  repairs  to  a  ditch  already 
esablished  is  not  invalid  because  not  providing  for  compensation  to  landowners."" 
In  Texas  a  flowage  of  land  caused  by  the  negligent  construction  of  a  county  ditch 
does  not  constitute  a  taking  of  or  an  injury  to  private  property  for  which  the 
county  is  liable."^ 


84.  Porter  v.  Armstrong,  139  N.  C.  179,  51 
S.  E.  926. 

85.  They  are  to  be  guided  by  the  statute 
(Code  §  30)i  and  their  acts  may  be  reviewed 
when  their  report  is  presented.  Porter  v. 
Armstrong,  139  N.  C.  179,  51  S.  B.   926. 

86.  It  Is  not  a  final  order  affecting  the 
rights  of  parties  interested.  Barnett's  Case, 
28  Pa.  Super.  Ct.  361. 

87.  Order  of  county  supervisors  held  void 
because  not  accurately  locating  proposed 
ditch.     State  v.  Lindig  [Minn.]  105  N.  W.  186. 

88.  Plew  V.  Jones   [Ind.]   74  N.  E.  618. 

89.  There  is  no  substantial  variance  be- 
tween an  ordinance  describing  a  sewer  im- 
provement as  a  system  of  "brick  vitrified  tile 
pipe  sewers"  and  a  resolution  describing  it 
as  a  "brick  and  vitrified  tile-pipe  sewer." 
■Washington  Park  Club  v.  Chicago,  219  111. 
323,  76  N.  B.  383.  .     r,.r  ,.  -■ 

00.  Gutschow  V.  Washington  County  [Neb.  J 
105  N.  W.  548. 

91.  An  owner  who  appears  and  procures 
the  allowance  of  a  claim  for  damages  waives 
lack  of  notice  as  required  by  statute.  Ross 
v..  "Wright  County  Sup'rs  [Iowa]  104  N.  W. 
B06. 

Oa.     Plew  V.  Jones  [Ind.]  74  N.  B.  618. 


93.  Evidence  and  record  held  not  to*  show 
want  of  notice  or  Jurisdiction.  Brooks  v. 
Morgan   [Ind.  App.]   76  N.  E.  331. 

94.  A  remonstrance  was  filed  against  con- 
struction of  a  public  ditch,  the  petition  sus- 
tained, and  a  commissioner  appointed.  An 
appeal  to  the  state  supreme  court  was  dis- 
missed. An  injunction  was  then  granted  by 
the  federal  court.  Held  the  petitioners  were 
not  liable,  under  the  Indiana  statutes  for  the 
cost  of  the  proceedings  already  taken.  Board 
of  Com'rs  of  Lake  County  v.  Jarnecke,  164 
Ind.  658,  74  N.  E.  520. 

95.  Act  of  May  16,  1891  (P.  L.  75),  pro- 
vides only  for  the  recovery  of  damages  for 
the  taking.  Injuring  or  destroying  of  prop- 
erty in  sewer  construction.  A  corporation 
which  has  begun  work  under  a  permission  to 
use  the  streets,  but  not  under  a  contract 
granting  any  exclusive  right,  cannot  recover 
damages  by  reason  of  loss  from  competition 
with  a  borough  sewer  system.  Olyphant 
Sewage   Drainage   Co.   v.   Olyphant   Borough 

96.  Taylor  v.  Crawford,  72  Ohio  St.  560,  74 
N.   B.   1065.  ^        ^       __ 

97.  Siewerssen  v.  Harris  County  liex. 
Civ.  App.]    91  S.  "W.  333. 
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Amount  and  ascertainment  thereof. — Where  an  assessment  to  the  amount  of 
special  benefits  received  from  a  ditch  has  already  been  made,  the  value  of  such 
benefits  should  not  be  deducted  from  damages  to  land  not  actually  taken  for  the 
proposed  ditch."*  In  Illinois  the  statutory  methods  of  ascertaining  damages  and 
benefits  resulting  from  a  drainage  ditch  have  been  held  unconstitutional/"  and  the 
only  legal  method  of  assessing  damages  for  land  taken  is  by  a  jury  duly  selected, 
impanelled,  and  sworn,  and  acting  under  the  direction  of  a  court  of  competent 
jurisdiction:^  hence  a  report  of  commissioners,  appointed  under  the  statute,  as  to 
damages,  cannot  deprive  owners  of  the  right  to  a  jury  trial  of  the  question,' 
and  is  not  conclusive  as  to  the  amount  of  damages  in  a  hearing  before  a  jury.' 
lu  assessing  damages  for  the  taking  or  injuring  of  property  in  Illinois,  the  pro- 
visions of  the  drainage  act,  and  not  of  the  general  eminent  domain  act,  must  be 
followed.*  A  petition  by  property  owners  for  the  establishment  of  a  district  does 
not  confer  on  the  court  jurisdiction  to  proceed  under  the  eminent  domain  act." 
Only  a  petition  by  the  district  warrants  procedure  under  the  latter  act.' 

Appeals. — The  method  of  perfecting  appeals  from  awards  of  damages  is 
statutory.'' 

§  5.  Provision  for  cost.^  Bonds. — An  issue  of  bonds  is  ordinarily  governed 
by  the  statute  under  which  the  work  was  done."  Drainage  bonds  payable  out  of 
future  instalments  of  special  assessments  do  not  amount  to  a  loan  of  public  credit 
to  persons  primarily  liable  for  the  cost  of  a  drain. '^"  A  drainage  district  is  not 
liable  upon  a  bond  duly  issued  by  it  where  the  property  in  the  district  has  been 
once  assessed  to  pay  it,  and  the  assessment  paid  to  the  proper  officials  and  ex- 
pended by  them  for  other  purposes.^^  The  remedy  of  the  holder  of  the  bond  is 
upon  the  bonds  of  the  officers  who  misappropriated  the  funds  raised  to  pay  the 
bond.^^  ,  k 

Local  assessments.'^^ — This  subject  is  given  a  general  and  more  extended  treat- 
ment elsewhere.^*  Only  decisions  peculiarly  applicable  to  the  subject  in  hand  are 
here  retained. 

Power  to  assess  and  property  liable. — Power  to  levy  special  assessments  exists 
only  when  expressly  conferred,"  and  may  be  exercised  only  for  the  purposes 
named^"  and  in  the  mode  prescribed  by  the  charter  or  statute  conferring  it.^' 


98.  Gutschow  V.  'Washington  County  [Neb.] 
105  N.  W.  548. 

99.  See  cases  cited  in  Michigan  Cent.  R. 
Co.  V.  Spring  Creek  Drainage  Dist.,  215  111. 
501,  74  N.  E.  696;  Hull  v.  Sangamon  River 
Drainage  Dist.,  219  111.  464,  76  N.  E.  701.  Act 
May  29,  1879,.  §  37,  is  invalid  so  far  as  it  au- 
thorizes the  assessment  by  commissioners,  in 
lieu  of  a  jury,  of  damages  for  the  taking  or 
damaging  of  land  for  a  drain.  Stack  v.  Peo- 
ple, 217  111.  220,  75  N.  E.  347;  Hutchins  v. 
Vandalia  Levee  &  Drainage  Dist,  217  111.  561, 

75  N.  B.  354. 

1.  As  provided  by  the  constitution,  the 
requirement  of  which  is  self  executing. 
Michigan  Cent.  R.  Co.  v.  Spring  Creek  Drain- 
age Dist.,  215  111.  501,  74  N.  E.  696;  Hull  v. 
Sangamon  River  Drainage  Dist.,   219  111.   454 

76  N.  E.  701. 

2.  Michigan  Cent.  R.  Co.  v.  Spring  Creek 
Drainage  Dist,  215  111.  501,  74  N.  E.   696. 

3.  4,  5,  6.  Hutchins  v.  Vandalia  Levee  & 
Drainage  Dist.,  217  111.  561,  75  N.  E.  354. 

7.  In  Iowa  an  appeal  may  be  taken  from 
an  award  of  damages  in  20  days  after  the 
order  of  the  commissioners  establishing  the 
drain.  Henderson  v.  Calhoun  County  [Iowa] 
105  N.  W.  383.     Notice  of  an  appeal  from  an 


award  of  damages  must,  in  Iowa,  be  served 
on  the  petitioners  for  the  ditch.     Id. 

8.  See   4  C.  L.   1432. 

9.  Rev.  St  1899,  §  8259,  was  repealed  by 
Acts  1905,  p.  207,  §  8263q,  but  under  a  pro- 
viso in  the  latter  act  it  is  held  that  where 
proceedings  begun  under  the  old  act  are  com- 
plete, except  as  to  the  issue  of  bonds  payable 
out  of  the  tax  to  be  levied,  the  old  act  may 
be  followed  and  such  bonds  executed  and 
delivered  thereunder.  State  v.  Chariton 
Drainage   Dist    No.    1    [Mo.]    90    S.    W.    722. 

10.  Sisson  V.  Buena  Vista  County  Sup'rs 
[Iowa]  104  N.  W.  454. 

11.  12.  Barton  v.  Minnie  Creek  Drainage 
Dist.,   112  111.  App.   640. 

-    13.     See  4  C.  L.   1433. 

14.  See  Public  "Works  and  Improvements. 
6  C.  L.  1143. 

15.  Cities  of  second  class  in  Kentucky  may 
build  sewers  at  cost  of  abutting  owners  by 
Ky.  St.  1903,  §  3105.  City  of  Covington  v 
W.   T.  Noland  &  Co.    [Ky.]    89  S.  W.   216 

le.  Act  May  16,  1891,  P.  L.  75,  does'  not 
confer  authority  to  assess  benefited  property 
to  pay  damages  sustained  by  other  owners. 
Barnett's   Case,    28    Pa.    Super.    Ct    361. 

17.     See  post,  Procedure. 
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trihTw  ^  Ts  ^ w^^  °^^y  ''^^  *^  ^''^  ^^'  t,een  done  in  the  manner  pre- 
Z  t  1  Ir  ^^.T  ^  ''''^'  ^"^  ^"''^  ^^ilt  ^t  the  e^Pe^^e  of  abutting  prop- 
Tenefite^  thetbyT  ""''  '"  '"^  reconstruction  or  change  even  though 

Kn  f/Vu^^'i^T^^^V^'"''^'^  ^^  '°'^''*^^'^  ^^  ^  'i^^i'i^g^  district,^"  and  lands  not 
benefied  should  be  excluded.--  Where  a  statute  forbids  assessments  in  excess  of 
benehts  it  will  be  assumed  that  such  provision  will  not  be  violated."  An  assess- 
ment roll  prepared  by  a  jury  who  viewed  the  land  is  prima  facie  evidence  that 
the  land  is  benefited  to  the  extent  of  the  amounts  assessed  ^'  but  is  not  conclusive.'"' 
Where  land  is  included  in  a  drainage  district  by  fraud  on  the  part  of  the  drain 
commissioner,  equity  will  grant  the  owner  proper  relief.^" 

Procedure.~T\ie  statute  in  force  at  the  time  of  institution  of  proceedings  for 
a  sewer  or  drain  ordinarily  controls  as  to  the  manner  of  making  an  assessment."" 
Ihat  an  assessment  may  be  valid,  the  tribunal  before  which  proceedings  are  in- 
stituted must  have  jurisdiction  of  the  subject-matter,"  and  proper  notice  must  be 
given  as  required."*    Jurisdictional  defects  cannot  be  cured.""     An  assessment  may 


18.  An  ordinance  provided  for  the  con- 
struction of  sewers  on  certain  streets,  and 
ttie  city  engineer  changed  the  map  showing 
the  location  of  servers  proposed,  erasing  cer- 
tain streets,  and  the  sewers  were  made  ac- 
cording to  the  altered  map.  Held  assess- 
ments for  the  sewer  were  invalid.  In  re 
Scranton  Sewer   [Pa.]   62  A.  173. 

19.  Where  a  sewer  was  built  on  one  side 
of  a  street  at  the  cost  of  property  on  that 
side,  the  city  could  not,  years  after,  build  an- 
other on  the  other  side  at  the  cost  of  prop- 
erty on  that  side.  Philadelphia  v.  Meighan, 
27  Pa.  Super.  Ct.  160. 

20.  Hudlemyer  v.  Dickinson  [Mich.]  12 
Det.  Leg.  N.  1000,  106  N.  W.  885.  An  objec- 
tion by  an  abutting  owner  to  a  sewer  as- 
sessment, based  upon  the  ground  that  the 
sewer  is  not  available  lO  his  lots,  is  not  sus- 
tained where  the  proof  shows  that  the  lots 
for  a  distance  of  from  fifteen  to  fifty  feet 
back  towards  their  rear  are  on  a  level  with 
the  grade  of  the  street  in  which  the  sewer 
is  built,  from  which  point  they  descend  "from 
fifty  to  sixty  feet  to  a  river  bounding  them 
on  the  rear,  and  the  sewer  is  from  fifteen  to 
seventeen  feet  below  the  surface  of  the 
street,  and  it  also  appears  that  with-  respect 
to  several  of  the  lots  the  houses  and  im- 
provements thereon  are  so  built  as  to  permit 
the  carrying  oft  of  sewerage  from  cellar 
levels  through  such  sewer.  Hildebrand  v. 
Toledo,  6  Ohio  C.  C.  (N.  S.)  450.  Lots  are 
not  provided  with  adequate  local  drainage, 
such  as  will  exempt  them  from  paying  their 
share  of  an  assessment,  levied  to  pay  the 
cost  of  a  sewer  improvement,  unless  the 
right  exists  to  dispose  of  sewerage  as  it  is 
at  the  time  being  disposed  of,  and  the  right 
to  continue  so  to  do  is  one  that  cannot  be 
interfered  with — that  is,  the  present  right 
must  include  not  only  permanency  of  struc- 
ture but  also  of  control.  Hence  a, claim  of 
adequate  local  drainage,  based  upon  the  right 
to  allow  sewerage  to  drain  into  a  natural 
w^atercourse  running  through  a  municipality, 
is  not  sustained  where  such  drainage  will 
pollute  the  stream  and  create  a  nuisance  and 
imperil  the  health  of  other  riparian  owners. 
Id. 

21.  Hudlemyer  v.  Dickinson  [Mich.]  12 
Det.  Leg.  N.  1000,  106  N.  W.  885.  The  mere 
fact  that  an  abutting  property   owner  peti- 


tioned for  a  sewer  improvement,  and  stood 
by  without  objection  or  protest  and  saw  it 
built,  does  not  estop  him  from  thereafter 
contesting  the  validity  of  the  assessment 
against  his  property  to  pay  the  costs  thereof 
on  the  ground  that  his  property  is  not  spe- 
cially benefited  thereby.  Hildebrand  v.  -To- 
ledo,  6  Ohio  C.   C.    (N.    S.)    450. 

22.  Sisson  V.  Buena  Vista  County  Sup'rs 
[Iowa]   104  N.  W.  454. 

23.  Wathen  v.  Allison  Ditch  Dist.  No  2 
213  III.  138,  72  N.  E.  781. 

24.  Evidence  held  to  show  assessments  for 
a  drainage  ditch  grossly  excessive.  Wathen 
V.  Allison  Ditch  Dist.  No.  2,  213  111.  138,  72 
N.  E.  781. 

25.  Proceedings  set  aside  and  inclusion 
of  land  in  district  enjoined  where  fraud  was 
established.  Hudlemyer  v.  Dickinson  [Mich.] 
12  Det.  Leg.  N.  1000,  106  N.  W.  885. 

2«.  By  Burns'  Ann.  St.  1894,  §  5646,  which 
repeals  the  drainage  acts  of  1881  and  1883, 
where  proceedings  have  been  commenced  un- 
der the  earlier  acts,  the  work  is  to  be  com- 
pleted and  assessments  laid  and  collected  un- 
der their  provisions.  Ellison  v.  Branstrator, 
34  Ind.  App.  410,  73  N.  E.  146. 

27.  Under  Hurd's  Rev.  St.  1903,  c.  42,  §  48, 
a  justice  of  the  peace  has  no  jurisdiction  to 
authorize  the  levy  of  additional  assessments 
for  drainage  work  to  cost  more  than  $2,500. 
Prank  v.  Rogers  [Ind.]  77  N.  B.  221. 

28.  Where  charter  required  notice  of  pen- 
dency of  application  for  local  sewer  to  be 
paid  for  by  special  assessment,  no  valid  as- 
sessment could  be  made  without  such  no- 
tice. Weeks  v.  Middletown,  107  App.  Div. 
587,  95  N.  T.  S.  352.  Under  Hurd's  Rev.  St. 
1903,  c.  42,  §  37,  a  justice  has  no  jurisdiction 
to  authorize  a  levy  of  additional  drainage 
assessments,  unless  he  has  given  the  notice 
required  by  §  3,  and  unless  an  itemized  state- 
ment of  previous  expenditures  and  descrip- 
tion of  the  proposed  work  has  been  filed  as 
required  by  the  act.  Prank  v.  Rogers  [III.] 
77  N.  B.  221.  A  notice  of  a  proceeding  for 
an  additional  assessment,  under  §  37  of  the 
act  of  May  29,  1879,  must  be  given  in  the 
manner  provided  by  §  3  of  the  act,  but  need 
run  only  for  two  weeks.  Notice  of  revision 
of  assessment  held  to  comply  with  law. 
Stack  v.  People,  217  111.  220,  75  N.  E.  347. 

29.  Hurd's  Rev.  St.  1903,  c.  42,  §  sm,  de- 
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be  levied  before  the  work  is  done.'*  In  Ohio  an  assessment  for  a  county  ditch  is 
not  made  by  the  county  commissioners  until  it  is  ordered  by  them  to  be  placed  on 
the  duplicate  against  the  lot,  lands,  corporations  or  railroad  assessed.'^ 

Waiver  or  correction  of  irregularities. — A  statutory  provision  allowing  taxpay- 
ers who  waive  objections  to  pay  an  assessment  in  instalments  does  not  deny  equal 
protection  of  the  laws.'^  Where  there  is  no  objection  to  the  substantial  justice 
of  a  drainage  tax,  mere  irregularities  in  the  proceedings  to  levy  or  collect  the  tax 
may,  in  Illinois,  be  corrected  or  supplied  in  the  discretion  of  the  court.^' 

Review  of  assessment  proceedings.^'' — ^Where  fraudulent  conduct  on  the  part 
of  a  drain  commissioner  is  charged  in  an  appeal  to  a  board  of  review,  it  is  error 
for  the  board  to  allow  the  commissioner  a  private  hearing  in  regard  to  the  matter.^' 
An  appeal  or  writ  of  error  from  the  final  order  confirming  an  assessment  roll 
brings  up  for  review  the  order  of  the  court  declaring  the  district  duly  organized." 
The  recitals  of  a  judgment  confirming  a  special  assessment  that  statutory  require- 
ments as  to  notice  have  been  complied  with  are  not  overcome  by  a  defective  notice 
or  certificate  of  publication  found  in  the  record.^' 

Collection  by  a  municipality  of  an  assessment  to  pay  the  cost  of  a  sewer  to 
carry  off  sewage  which  would  otherwise  pollute  a  stream  will  not  be  enjoined 
merely  because  the  municipality  has  also  emptied  sewage  into  the  stream.'* 

§  6.  Management  and  operation;  duty  to  properly  construct,  maintain,  and 
repair  ivories,  and  provide  drainage.^' — ^Where  a  statute  imposes  upon  a  city  the 
public  duty  of  constructing  and  maintaining  sewers,  it  is  not  liable  for  negligence 
of  its  agents  in  the  performance  of  that  duty ;  *"  but  if  a  city  vohmtarily  accepts 
and  exercises  powers  to'construct  and  own  sewers,  it  is  liable  for  injuries  to  persons 
and  property  caused  by  a  negligent  performance  of  such  powers,*^  and  such  lia- 
bility cannot  be  escaped  by  delegation  of  the  performance  of  such  powers  to  agents." 
Thus,  negligence  in  the  construction  or  maintenance  of  a  drain  or  sewer,  when 
shown  to  exist,*'  renders  a  city  liable  in  damages,**  even  though  an  act  of  God 


signed  to  cure  irregularities  in  drainage  as- 
sessments, cannot  cure  irregularities  depriv- 
ing a  Justice  of  the  peace  of  jurisdiction  to 
proceed.     Frank  v.  Rogers  [111.]  77  N.  B.  221. 

30.  Ross  V.  Wright  County  Sup'rs  [Iowa] 
104  N.  "W.  506. 

31.  Under  Rev.  St.  1906,  §  4479.  Cattell 
V.  Putman   [Ohio]   76  N.  B.  390. 

32.  Sisson  V.  Buena  Vista  County  Sup'rs 
[Iowa]   104  N.  W.  454. 

33.  People  v.  Prust,  219  111.  116.  76  N.  B. 
68.  "Where  delinquent  list  recited  that  it  con- 
tained lands  reported  for  1904,  and  did  not 
state  that  the  taxes  were  due  in  March,  1905, 
the  error  was  not  fatal,  especially  since  the 
drainage  treasurer's  report  contained  the 
omitted  statement.  Id.  Where  the  treas- 
urer's report  Identifies  assessments  as  a  spe- 
cial drainage  tax  for  a  certain  district,  fail- 
ure of  the  county  collector's  return  to  show 
what  the  assessments  were  for,  and  to  whom 
payable,  was  immaterial.  Id.  Description  of 
delinquent  lands  in  drainage  district  treas- 
urer's return  by  section,  township  and  range, 
without  naming  state  or  county,  held  not 
fatally  insufBcient.  Id.  That  treasurer's  re- 
port is  nst  sworn  to  is  not  fatal.  Defect  may 
be  cured  on  application  for  Judgment.     Id. 

34.  See  4  C.  L.  1435. 

35.  Hudlemyer  v.  Dickinson  [Mich.]  12 
Det.  Leg.  N.-  1000,  106  N.  W.  885. 

36.  Mack  v.  Polecat  Drainage  DIst.,  216 
111.  56,  74  N.  E.  691. 


37. 

347. 


Stack  V.  People,  217  111.  220,  76  N.  B. 


38.  The  municipal  riparian  owner  Is  not 
estopped  to  exercise  its  right  to  prevent  pol- 
lution of  the  stream  merely  because  It  has 
been  guilty  of  the  same  offense.  Hildebrand 
V.  Toledo,  6  Ohio  C.  C.   (N.  S.)  450. 

39.  See  4  C.  L.  1438. 

40.  St.  1886,  p.  309,  0.  331,  requiring  the 
city  of  Worcester  to  build  a  sewer  system, 
imposes  a  public  duty  on  the  city.  Rome  v. 
Worcester,  188  Mass.  307,  74  N.  B.  370. 

41.  As  where  power  is  conferred  and  ac- 
cepted to  build  sewers  by  special  assessment 
for  use  of  property  owners.  Lockwood  v. 
Dover  [N.  H.]  61  A.  32.  Complaint  for  dam- 
ages for  death  caused  by  negligent  main- 
tenance of  sewers  and  water  pipes  held  not 
demurrable.     Id. 

4a.  Statute  giving  board  charge  of  con- 
struction and  maintenance  of  sewers  did  not 
relieve  city  of  liability,  power  to  construct 
and  maintain  sewers  being  conferred  on  It. 
Lockwood  V.  Dover    [N.  H.]    61  A.   32. 

43.  In  action  for  damage  caused  by  ob- 
struction in  drain,  evidence  held  Insufficient 
to  show  how  obstruction  got  into  drain,  and 
hence  verdict  for  plaintiff  could  not  be  sus- 
tained. Newborg  v.  Boston  [Mass.]  77  N.  E. 
486.  Evidence  held  to  sustain  finding  that 
storm  sewer  was  not  built  strong  enough  to 
withstand  pressure  to  which  It  was  sub- 
jected on  plaintiff's  premises.    Kramer  v.  Los 
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co-operated  to  produce  mjury.«  A  municipality  is  not,  however,  liable  for  dam- 
ages  resulting  solely  from  defects  in  the  original  plan  of  construction  of  a  sewer,- 
smce  the  due  adoption  of  a  plan  requires  the  exercise  by  the  governing  body  of  a 
city  of  discretionary  authority  of  a  quasi  judicial  nature; "  but  if  a  city  constructs 
a  sewage  system  without  any  plan,  or  according  to  a  plan  not  duly  adopted  it  is 
liable  for  damages  resulting  therefrom."  It  is  also  liable  if  it  has  knowledge  of 
defects  m  a  plaai  duly  adopted  and  executed  and  fails  to  use  ordinary  care  to  pre- 
vent injury  by  correcting  such  defects.""  The  fact  that  injury  would  not  have 
resulted  if  there  had  been  no  private  drain  connected  with  the  citv's  sewer  is  no 
defense  to  the  city.^" 

Authority  conferred  upon  a  city  to  use  a  creek  as  an  outlet  for  its  sewerage 
system,  and  to  improve  and  deepen  the  stream,  does  not  impose  upon  the  city 
an  absolute,  ministerial  duty  to  so  restrain  the  waters  of  the  stream  as  to  prevent 
damage  to  property  by  overflows,  but  merely  vests  the  city  with  discretionary 
power  to  act  in  the  matter; "  hence  the  city  is  not  liable  for  damage  resulting 
from  an  overflow  caused  by  an  extraordinary  and  unusual  flood,  though  its  use  of 
the  stream  as  a  part  of  its  sewerage  system  contributed  to  the  result,  and  though 
the  stream  had  been  made  a  public  highway  by  statute;"  but  a.  municipality 


Angeles,  147  Cal.  668,  82  ig.  334.  Evidence 
sufficient  to  stipport  finding  that  city  negli- 
gently allowed  outlet  of  sewer  to  become 
clogged,  thus  increasing  pressure  and  caus- 
ing pipe  to  burst.  Id.  Evidence  held  not  to 
warrant  finding  of  negligence  by  borough  in 
allowing  sewer  channel  to  become  clogged 
where  it  was  shown  that  the  inlets  in  ques- 
tion were  cleaned  five  days  before  the  inju- 
ries complained  of  occurred,  and  that  they 
remained  clear  during  the  time  Intervening. 
Siegfried  v.  South  Bethlehem  Borough,  27 
Pa.   Super.  Ct.   456. 

Notice  of  a  defect  must  be  shown  to  estab- 
lish negligence.  In  action  for  personal  in- 
Jury  caused  by  defective  drain,  plaintiff  was 
bound  to  prove  notice  of  defect  by  officers  of 
town  or  that  reasonable  care  would  have 
given  them  notice  of  defect  and  of  its  dan- 
gerous character.  Fitzgerald  v.  Concord  [N. 
C]  52  S.  E.  309.  City  had  sufficient  notice 
of  defective  condition  of  sewer  where,  after 
a  storm  which  burst  a  pipe  on  plaintiff's 
premises,  he  notified  the  city  .engineer,  the 
street  department  and  the  council  when  in 
session,  and  a  second  storm  occurred  result- 
ing in  most  of  the  damage  of  which  plaint- 
iff complained.  Kramer  v.  Los  Angeles,  147 
Cal.   668,   82   P.   334. 

AftmiM.'^ibility  of  evidence:  Condition  of 
sewer  outlet  immediately  after  storm  could 
be  shown  in  order  to  prove  negligence  of 
the  city  in  allowing  it  to  become  clogged. 
Kramer  v.  Los  Angeles,  147  Cal.  668,  82  P. 
334.  Where  in  action  for  damage  caused  by 
obstruction  in  drain  the  evidence  did  not 
show  how  drains  were  jointed,  evidence  of 
the  usual  manner  of  making  joints  was  in- 
admissible. Newborg  v.  Boston  [Mass.]  77 
N.  E.  486. 

44.  Under  Code  §  3803,  a  town  is  bound 
to  use  ordinary  care  to  maintain  culverts  in 
streets  in  a  reasonably  safe  condition.  Fitz- 
gerald V.  Concord  [N.  C]  52  S.  E.  309.  The 
co*nstruction  of  a  drain  by  a  municipality  in 
such  a  manner  as  to  obstruct  the  flow  of 
water  through  it  is  negligence  on  account  of 
w^hich  a  property  owner  can  recover  for 
damages  sustained.  City  of  Cincinnati  v. 
Johnson,  7  Ohio  C.  C.  (N.  S.)  167.  "While  pro- 
6  Curr.  Law  —92. 


vision  for  drainage  of  surface  water  by  a 
municipality  is  a  duty  purely  judicial  in  its 
nature,  for  the  breach  of  which  it  has  been 
held  no  liability  attaches,  the  duty  of  keep- 
ing a  sewer  in  proper  condition  is  of  a  min- 
isterial character,  and  where  the  sewer  is  in- 
adequate to  carry  off  the  refuse  and  filth, 
which  under  certain  conditions  are  backed 
onto  the  property  of  an  abutting  owner,  the 
municipality  is  chargeable  with  the  damages 
resulting.  City  of  Cincinnati  v.  Prey,  3  Ohio 
N.  P.  (N.  S.)  627. 

45.  If  negligence  of  a  city  In  the  main- 
tenance of  its  sewers  co-operates  with  an 
act  of  God  to  cause  injury,  the  city  Is  liable. 
City  of  McCook  v.  MoAdams  [Neb.]  106  N.  W. 
988. 

46.  Adoption  of  plan  Involves  judicial  or 
legislative,  not  merely  ministerial  powers. 
Keeley  v.  Portland  [Me.]  61  A.  180.  A  city 
having  by  its  governing  body  duly  adopted 
a  plan  for  a  sewerage  system  and  executed 
the  same,  it  is  not  liable  for  injuries  caused 
thereby  to  private  property,  not  involving 
an  unconstitutional  taking  thereof,  pro- 
duced by  defects  in  such  plan.  Hart  v. 
Neillsville,  125  Wis.  546,  104  N.  W.  699.  A 
municipality  is  not  liable  for  damages  re- 
sulting from  an  error  of  judgment  with  re- 
spect to  the  location  or  direction  of  a  sewer 
or  Its  sufficiency  for  the  purpose  designed. 
Siegfried  v.  South  Bethlehem  Borough,  27 
Pa.  Super.  Ct.  456. 

47.  48.  Hart  v.  Neillsville,  125  Wis.  546,  104 
N.  W.  699. 

40.  Hart  V.  Neillsville,  125  Wis.  546,  104 
N.  W.  699.  Where  private  property  was  con- 
nected with  a  sewer  by  means  of  an  open- 
ing left  for  that  purpose,  and  by  reason  of 
a  defective  plan,  of  which  the  city  had  no- 
tice but  the  property  o"wner  had  not,  the 
cellar  was  flooded,  the  city  was  liable.     Id. 

50.  Such  private  connections  being  con- 
templated and  intended.  Hart  v.  Neillsville, 
125  Wis.  546,  104  N.  W.  699. 

51.  O'Donnell  v.  Syracuse  [N.  T.]  76  N.  E. 
738 

52.  O'Donnell  v.  Syracuse  [N.  T.]  76  N.  E. 
738,  rvg.  Id.,  102  App.  DIv.  80,  92  N.  T.  S.  S65. 
See  4  C.  L.  1440. 
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which  adopts  a  natural  watercourse  as  an  open  sewer  must  keep  the  channel  open 
and  prevent  accumulation  of  filth,  or  answer  in  damages  to  riparian  owners  for 
failure  to  do  so."  The  fact  that  a  town  has  repaired  the  manhole  of  a  private 
drain  under  a  public  highway  does  not  show  adoption  of  it  as  a  part  of  the  drain- 
age system.'* 

The  authorities  of  one  township  may  not  lawfully  deepen  existing  waterways 
or  drains  so  as  to  cast  greater  quantities  of  water  upon  the  highways,  bridges  and 
culverts  of  an  adjoining  township  to  the  latter's  damage.'^  The  fact  that  natural 
(lepressions  and  channels  are  used  in  part  does  not  render  waterways  natural  rather 
than  artificial.'" 

In  Indiana  it  is  the  duty  of  land  owners  to  whom  portions  of  a  ditch  have 

.  been  alloted  for  repairs  and  maintenance  to  remove  obstruction  therefrom  annually 

at  their  own  expense,  regardless  of  action  by  the  town  trustee,^''  ^and  an  owner 

who  has  negligently  allowed  a  ditch  over  his  land  to  become  out  of  repair  and 

inefficient  is  not  entitled  to  have  required  work  done  at  the  general  expense.'* 

§  7.  Privcde  and  combined  drainage.^^ — A  property  owner  who  is  required  to 
drain  his  lot  and  to  do  so  lays  a  sewer  in  the  street  with  the  permission  of  the 
authorities  is  entitled  to  the  exclusive  use  of  the  sewer.*"  If  improved  city  prop- 
erty is  so  situated  that  connection  with  an  adequate  sewer  system  can  be  had, 
such  connection  of  water  spouts  and  gutters  will  be  required  when  necessary  to 
avoid  injury  to  adjacent  property  by  the  throwing  of  water  upon  it."^ 

in  Illinois  a  drain  constructed  by  mutual  license,  consent  or  agreement  of  the 
owners  of  adjacent  lands,  exists  for  the  benefit  of  the  lands  afFected  and  cannot  be 
used  for  a  purpose  other  than  that  for  which  it  was  built  without  the  consent  of 
the  owners."^  Thus,  where  such  a  drain  is  made  and  for  many  years  used  only 
to  drain  low  lands,  it  cannot  be  used  for  sewerage  purposes,*'  and  a  court  of  equity 
will  enjoin  such  use,  though  it  did  not  constitute  a  nuisance,  in  order  to  prevent 
the  acquisition  of  a  right  by  user.** 

§  8.  Obstruction  of  drains.''^ — Obstruction  of  a  drainage  ditch  maj  be  en- 
joined in  a  proper  case.**  In  a  prosecution  for  obstructing  a  ditch  it  is  error  to 
receive  in  evidence  an  order  for  the  establishment  of  the  ditch  which  is  void  for 
uncertainty  in  the' description.*^ 

Sham  Pleadings;  Shelley's  Case,  see  latest  topical  index. 


53.  Glasgow  V.  Altoona,  27  Pa.  Super.  Ct. 
55.  The  liability  of  a  municipality  is  con- 
fined to  injuries  due  to  Interference  with 
the  natural  flow  of  water,  faulty  construc- 
tion, and  failure  to  maintain  a  se"wer  in 
proper  condition,  and  the  rule  is  the  same 
whether  the  drainage  is  by  a  natural  water- 
course or  artificial  channel.  Siegfried  v. 
South  Bethleiiem  Borough,  27  Pa.  Super.  Ct. 
456. 

54.  It  was  but  an  incident  to  the  repair  of 
the  highway.  Matlack  v.  Callahan,  25  Pa. 
Super.  Ct.  454. 

55.  56.  Merritt  Tp.  v.  Harp ^ [Mich.]  12  Det. 
Leg.  N.  417,  104  N.  "W.  587. 

57,  58.     Beery  v.  Driver  [Ind.]  76  N.  B.  967. 

59.     See  4  C.  L.  1441. 

80.  Other  owners  have  no  right  to  use  it. 
Carroll  v.  Connor,   93  N.  T.   S.   1077. 

ei.  Defendant  held  liable  for  damages 
caused  by  wa;ter  thrown  from  roof  of  build- 
ing. Ginter  v.  Rector,  etc.,  of  St.  Mark's 
Church   [Minn.]  103  N.  W.  738. 


62.  Ditch  built  by  owners  under  a  statute 
subsequently  held  unconstitutional,  held 
within  Kurd's  Rev.  St.  1903,  c.  42,  §  187. 
Kenilworth  Sanitarium  v.  Kenilworth  [111.] 
77  N.  E.  226. 

63.  Use  of  drain  as  sewer  by  sanitarium 
enjoined,  though  sewage  was  first  filtered, 
the  filtration  being  uncertain  and  dependant 
upon  the  manner  of  operating  the  plant. 
Kenilworth  Sanitarium  v.  Kenilworth  [111.] 
77  N.  E.  226. 

64.  Kenilworth  Sanitarium  v.  Kenilworth 
[111.]  77  N.  E.  226. 

65.  See  4  C.  L.  1441. 

66.  V/here  plaintiffs  and  their  predecessors 
had  maintained  a  ditch  under  an  adverse 
claim  for  fifty  years,  when  defendant  ob- 
structed it  by  a  driveway,  they  were  en- 
titled to  an  injunction,  though  the  damage 
already  done  was  slight  and  though  the 
ditch  was  dry  In  dry  seasons  of  the  year. 
Robertson  v.  Lewis,  77  Conn.  345,  69  A.  409. 

67.  State  v.  Lindig  [Minn.]  105  N.  W.  186. 


6  Cur.  Law. 


SHEMFFS  AND  CONSTABLES  §  3. 


1459 


9  1. 
<i4.';9). 

8  2. 
(1459). 

§  3. 

§  4. 
(1461). 

8  5. 
A. 


SHERIFFS  AND 

The   Office,  Election   or  Appointment 

Powers,       Dntlea,       and       PrtvileKea 
Constabulary  Power  (1460). 
Compensation  (1^0). 
Deputies,   U-iMersherlfls,   and   Bailiffs 

lilabllltles  and  Rigrhts  (1462). 

Liability  in  General  (1462). 


CONSTABLES. 

B.  Failure  to  Execute  Process  or  Insuffi- 

cient Execution  (1462). 

C.  Failure  to  Return  Process  and  False 

Return  (1462). 

D.  Failure  to  Take  Security  (1462). 
B.  Wrongful  Levy  or  Sale  (1462). 

F.  Misappropriation  of  Proceeds  (1463). 

G.  Riglits  of  Levying  Officers  (1463). 
g  6.     Liability  on  Bonds  (1464). 


§  1.  The  office;  election  or  appointment.^^ — Proof  that  a  person  acts  as  a 
sheriff,  prima  facie,  shows  that  he  is  such  officer.''^  Where  the  affect  of  a  statute 
is  to  authorize  one  constable  instead  of  two,  the  offices  of  both  will  be  deemed  to 
have  been  abolished  and  a  new  one  established  as  far  as  the  right  to  hold  over  is 
concerned.'"  The  term  continues  for  the  statutory  period  and  ordinarily  the  incum>- 
bent  holds  over  till  the  qualification  of  the  successor,'^  but  where  a  constable  aban- 
dons his  office  at  the  end  of  his  term  to  one  holding  a  certificate  of  election,  he  cannot 
thereafter  claim  that  he  is  holding  over  when  such  person's  election  is  held  void." 
An  appointment  to  a  post-election  vacancy  "till  the  next  general  election"  will 
continue  for  the  unexpired  term  and  full  term  intervening  thereafter,"  and  the 
power  of  appointment  to  the  office  is  exhausted  when  once  exercised.  A  deputy 
sheriff  appointed  pursuant  to  a  statute  to  serve  processes  in  his  section  of  the 
county  is  an  officer  within  the  meaning  of  the  constitution  prohibiting  any  person 
to  hold  more  than  one  office,'*  and  where  a  constable  accepts  such  appointment,  his 
office  becomes  ipso  facto  vacant.'^ 

§  2.  Powers,  dvities,  and  privileges'^ — A  sheriff's  power  to  complete  the 
execution  of  process  begun  continues  after  his  term."  A  constable's  power  is  co- 
extensive with  the  county  where  the  statute  authorizes  the  clerk  of  the  county  or 
district  court  to  direct  process  to  the  "sheriff  or  any  constable,"  '^  and  within  such 
limits  he  has  the  same  power  as  a  sheriff  in  regard  to  the  service  of  process."  In 
Pennsylvania  a  constable  cannot  be  compelled  to  serve  a  subpoena  issued  from  the 
office  of  the  prothonotary  or  by  the  clerk  of  the  court  at  quarter  sessions  for  the 
attendance  of  witnesses,*"  but  when  he  does  so  he  is  entitled  to  the  same  fees  as 
the  sheriff.'^  Where  a  sheriff  receives  from  the  governor  an  extradition  warrant, 
it  is  his  duty  to  arrest  the  person  named  therein  and  to  take  him  before  a  judge 
of  one  of  the  courts  designated  by  law.*^ 


es.     See  4  C.  L.  1442. 

69.  Earl  v.  State  [Ga,]  52  S.  E.  78. 

70.  County  Government  Act,  §  56,  as 
amended  by  St.  1901,  p.  685,  c.  234,  providing 
that  townships  of  six  thousand  or  less  shall 
have  but  one  constable,  abolishes  the  two 
existing  offices  so  that  neither  incumbent 
can  hold  over.  People  v.  Davidson  [Cal. 
App.]  83  P.  159. 

71.  See  Officers  and  Public  Employes,  6 
C.  L.  841. 

72.  Abandonment  may  be  established  by 
surrendering  his  badge,  pistol,  handcuffs, 
etc.  People  v.  Davidson  [Cal.  App.]  83  P.  159. 
Certificate  of  appointment  as  deputy  may  be 
shown  as  evidence  of  abandonment  of  office 
though  It  erroneously  describes  the  oath.    Id. 

73.  Where  the  statute  provides  that  an 
appointee  shall  hold  until  the  "next  general 
election,"  one  appointed  to  flU  an  unexpired 
term  of  a  sheriff  who  has  been  re-elected, 
but   not  yet   qualified,   will  continue  for  the 


unexpired   and   for   the   new   term.     State   v. 
Vincent  [S.  D.]  104  N.  W.  914. 

74.  Shannon's  Code,  §  448.  And  such  office 
is  a  lucrative  one  whether  he  receives  pay 
under  contract  with  the  sheriff  or  fees  under 
the  law.     State  v.  Slagle  [Tenn.]  89  S.  W.  326. 

75.  State  V.  Slagle  [tenn.]   89  S.  W.  326. 

76.  See  4  C.  L.  1442. 

77.  A  sale  under  execution  of  property  by 
a  sheriff  after  the  expiration  of  his  term  is 
not  void  where  he  had  begun  to  execute  the 
writ  during  his  term.  Gen.  St.,  p.  3118,  §  35, 
requiring  a  sheriff  to  turn  over  all  writs  to 
his  successor,  applies  only  to  .writs  upon 
which  nothing  has  been  done  Ayers  v. 
Casey   [N.  J.  Err.  &  App.]   61  A.  452. 

78.  79.  Medlln  v.  Seideman  [Tex.  Civ.  App.] 
13  Tex.  Ct.  Rep.  439,  88  S.  W.  250. 

80,  81.  Kottcamp  v.  York  County,  28  Pa. 
Super.  Ct.  96. 

82.  Probate  judge  has  no  jurisdiction  to 
release  on  a  writ  of  habeas  corpus.  Thomas 
V.  Evans  [Ohio]  76  N.  E.  862. 
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The  service  of  a  venire  does  not  come  within  the  meaning  of  the  term  "civil 
process"  as  used  in  a  statute  requiring  a  constable  to  give  a  bond  before  serving  a 
civU  process.*' 

By  special  act  a  sherifE  in  Indiana  may  recover  moneys  rightfully  belonging  to 
him  which  are  paid  into  the  treasury  under  mistake  of  law.** 

Constabulary  power  *^  includes  the  power  of  police  departments  and  officers  as 
conservators  of  the  peace.  Policemen  may  patrol  a  place  of  public  thoroughfare 
and  accost  and  turn  back  persons  because  of  the  disorderly  nature  of  the  locality 
though  one's  business  near  by  is  injured/"  but  they  may  not  warn  people  away 
from  one's  business  place  when  there  is  no  violation,  of  law  there.*'  In  such  casQ 
injunction  will  not  issue,  it  being  not  appropriate  to  enforcement  of  criminal  law,** 
but  an  action  for  damages  will  lie  or  a  criminal  prosecution  unless  there  is  a 
continuing  and  irreparable  trespass.*' 

§  3.  Compensation.^" — Compensation  is  determined  by  statute,''^  the  fees  for 
a  particular  act  being  so  fixed.°- 

A  constable  is  entitled  to  receive  the  same  fee  for  receiving  a  prisoner  from  jail 
and  taking  him  l)efore  a  magistrate  for  a  hearing  as  on  a  commitment,  as  well  as 
mileage  and  other  expenses."''  Any  allowance  to  a  sheriff  which  is  intended  as  a 
reimbursement  and  not  as  compensation  is  outside  a  prohibition  as  to  changing 
compensation  during  term."''  Whether  several  acts  done  simultaneously  are  each 
to  be  paid  or  carry  only  one  fee  depends  on  the  terms  of  the  statute."'  Fees  are  not 
chargeable  for  acts  lawfully  done  by  other  officers  or  persons. "'  If  compensation  is 
by  fees  chargeable  to  parties  the  right  to  look  to  the  state  is  wholly  statutory.'^ 


83.  Rev.  Laws,  c.  25,  §  88.  Common- 
weaUh  v.   Tucker    [Mass.]    76  N.   E.   127. 

84.  Burns'  Ann.  St.  1901,  §  7913.  Board  of 
Com'rs  of  Morgan  County  V.  Crone  [Ind. 
App.]   75  N.  E.   826. 

85.  See  4  C.  D.  1443. 

86.  Entrance  from  street  to  enclosed 
court  within  the  block.  Pon  v.  Wittman,  147 
Cal.  280,  81  P.  984. 

87.  Craushaw  v.  McAdoo,  47  Misc.  420,  94 
N.  T.  S.  386;  Cleary  v.  McAdoo,  99  N.  T.  S.  60; 
CuUen  V.  Bourke,  93  N.  Y.  S.  1085. 

88.  pelaney  v.  Flood  [N.  T.l  76  N.  E.  209. 
Contra,  as  to  inapplicability  of  injunction. 
Pon  V.  Wittman,  147  Cal.  280,  81  P.  984; 
Adams  v.  Chesapeake  Oyster  &  Fish  Co. 
[Colo.]   82  P.  528. 

80.  McGorie  v.  McAdoo,  99  N.  T.  S.  47; 
JBurns  v.  McAdoo,  99  N.  T.  S.  51. 

90.     See  4  C.  L.  1444. 

01.  Power  V.  Douglas  County  [Neb.]  106 
N.  W.  782. 

9a.  Expenses  incurred  In  taking  prison- 
ers to  the  penitentiary  authorized  by  Act  of 
July  11,  1901,  P.  L.  663.  Peeling  v.  York 
County,  212  Pa.  245,  61  A.  911.  Act  of  July 
11,  1901,  P.  L.  663,  repeals  fee  bill  of  April  2, 
1868,  P.  L.  3.  Lenhart  v.  Cambria  County,  29 
Pa.  Super.  Ct.  350;  Kottcamp  v.  York  County, 
28  Pa.  Super.  Ct.  96.  Under  Civ.  Code  1902, 
§  1030,  providing-  that  a  magistrate  may  ap- 
point a  constable  who  shall  receive  a  stated 
amount,  or  he  may  have  the  sheriff  serve  the 
papers  for  which  he  will  receive  the  fees  al- 
lowed to  a  constable,  the  compensation  re- 
fered  to  is  that  of  a  regular  constable.  Mul- 
lins  V.  Marion  County  [S.  C]   51  S.  E    535. 

93.  May  tax  hack  hire.  Peeling  v.  York 
County,  212  Pa.  25,  61  A.  911.  Under  a  statute 
providing  that   the   sherifE  shall   be   allowed 


the  expenses  necessarily  incurred  in  servii^g 
criminal  processes,  he  can  recover  for  car 
fare,  livery  hire,  and  hotel  bills  paid  while 
serving  such  processes.  Bybee  v.  Marion 
County  [Iowa]   105  N.  "W;   118. 

94.  As  mileage  for  taking  prisoners  to  a 
state  institution.  Scharrenbroich  v.  Lewis  & 
Clark  County  [Mont.]  83  P.  482.  Not  pro- 
tected by  the  constitutional  prohibition 
agE^inst  an  increase  or  diminution  of  salary 
during  term  of  office.     Id. 

95.  Where  sherifE  has  commitments  for 
several  persons  to  serve  at  the  same  time,  he 
is  entitled  to  charge  mileage  for  each  com- 
mitment. Act  of  July  11,  1901,  P.  L.  663. 
Lenhart  v.  Cambria  County,  29  Pa.  Super.  Ct. 
350.  SherifE  is  entitled  to  charge  six  cents 
per  mile  for  the  transportation  of  each  pris- 
oner, in  addition  to  "necessary  help  and  ex- 
penses." Act  July  11,  1901,  P.  L.  663.  "Nec- 
essary help  and  expenses"  means  the  rea- 
sonable help  and  expenses  necessarily  in- 
curred and  is  a  question  of  fact  for  the  Jury. 
Id. 

96.  Act  of  July  11,  1901,  p.  L.  663,  fixing 
sheriff's  fees  for  serving  subpoenas  does  not 
confer  any  exclusive  right  (O'Leary  v 
Northumberland  County,  24  Pa.  Super.  Ct 
24),  and  he  is  not  entitled  to  the  fee  where 
service  is  made  by  another.  Immaterial  that 
SherifE  offered  to  serve  the  subpoena.  O'Leary 
V.  Northumberland  County,  24  Pa.  Suoer 
Ct.  24.  ' 

97.  A  county  Is  not  liable  to  its  sherifE 
for  costs  allowed  by  Pen.  Code  1895,  §  1107 
for  conducting  prisoners  before  a  judge  or 
court,  to  and  from  jail  but  these  costs  must 
be  collected  from  the  prisoners  after  convic- 
tion. Hall  County  v.  Gilmer,  123  Ga  11%  "il 
S.   B.   307.  '   " 
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Where  the  statute  allows  ten  cents  per  mile  "actually  ajid  necessarily  traveled," 
i-ecoTery  is  not  limited  to  mileage  one  way."* 

Under  a  statute  which  gives  the  sheriff  poundage  upon  the  value  of  the  property 
attached,  but  not  to  exceed  the  sum  at  which  settlement  is  made  if  settled,  he  is  en- 
titled to  poundage  where  the  attachment  was  dismissed  without  consideration." 
A  sherifE  is  not  entitled  to  poundage  for  a  levy  upon  property  where  there  has  been 
no  sale,  unless  the  debt  has  been  extinguished  or  compromised.^ 

Where  the  statute  imposes  a  duty  upon  municipalities  to  provide  lodging  and 
board  for  prisoners  arrested,  a  sheriff  may  recover  where  they  are  lodged  in  the 
county  Jail.^  When  sheriff's  salary  and  that  of  his  deputies  are  to  be  paid  out  of  a 
particular  fund,-  that  fund  alone  must  be  looked  to.'  The  word  "fees"  as  used  in 
statutes,  providing  that  fees  collected  by  the  sheriff  shall  belong  to  the  county  and 
constitute  a  fund  for  the  pajTnent  of  his  salary,  has  reference  to  compensation  paid 
by  individuals  for  official  service/  and  any  fee  directed  by  statute  to  be  paid  by  the 
county  belongs  to  the  sheriff  and  is  in  addition  1 1  his  salar)'.^ 

The  plaintiff  is  primarily  liable  to  the  sheriff  for  his  costs  and  the  court  haa 
jurisdiction  to  compel  him  to  pay  such  costs  or  give  bond.'  Where  a  statute  pre- 
scribes the  manner  of  allowing  sheriff's  fees  and  costs,  a  sheriff  cannot  maintain 
an  action  until  steps  have  been  taken  under  the  statute.^ 

Where  a  statute  provides  that  the  commissioners'  court  shall  issue  an  order 
for  a  draft  in  favor  of  tlie  sheriff  upon  allowing  his  account,  an  order  directing  his 
account  to  be  credited  upon  an  indebtedness  is  a  svifficient  allowance  to  entitle  the 
sherifE  to  a  draft,'  and  a  mandamus  suit  will  lie  to  compel  the  court  to  issue  an 
order  for  a  draft." 

§  4.  Deputies,  undersheriffs,  and  lailiffs.^" — Where  there  is  authority  to  de- 
pute one  and  specially  to  a  particular  court,  no  other  deputy  can  act.^^  Persons 
simimoned  by  the  sheriff,  under  his  authoritv  to  summon  the  power  of  the  county, 
are  not  deputies.^''  Whether  one  is  a  deputy  sheriff  may  be  proved  by  showing 
that  he  acts  as  such,"  and  such  is  not  secondary  evidence  in  a  collateral  proceed- 
ing.^*   Under  a  statute  authorizing  the  court  to  appoint  a  special  bailiff  to  summon 


98.  July  11,  1901,  p.  L.  663.  Kottcamp  v. 
York  County,  28  Pa.  Super.  Ct.  96;  Lenhart 
V.  Cambria  County,  29  Pa.  Super.  Ct.  350; 
Peeling  v.  Tork  County,  212  Pa.  245,  61  A. 
911. 

99.  Poundage  to  be  determined  upon  the 
value  of  the  property  not  exceeding  value 
specified  in  warranty.  Miller  V.  Miller,  108 
App.  Div.  310,  95  N.  T.  S.  763. 

1.  Act  July  11,  1901,  P.  L.  663.  Where 
plaintiff  receives  payment  by  an  assignment 
of  the  mortgage  to  a  third  person,  and  the 
money  does  not  pass  through  the  sheriff's 
hands,  he  is  entitled  to  no  poundage.  Larze- 
lere  v.  Fisher,  24  Pa.  Super.  Ct.  194. 

2.  Act  of  Feb.  28,  1897,  §  7  (Acts  1897, 
p.  93,  c.  59),  amended  by  Acts  1901,  p.  24, 
c.  18.  City  of  Kokomo  v.  Harness  [Ind.  App.] 
74  N.  E.   270. 

3.  Section  42,  c.  28,  Comp.  St.  1905. 
County  not  liable  if  that  fund  is  insufficient. 
Power  v.  Douglas  County  [Neb.]  106  N.  W. 
782. 

4.  Burns'  Ann.  St.  1901,  §  6528.  Does  not 
include  fees  paid  by  the  county.  Starr  v. 
Delaware  County  Com'rs  [Ind.  App.]  76  N. 
B.  1025.  The  allowance  per  diera  for  attend- 
ance of  the  sheriff  upon  sessions  of  the  su- 
perior courts  Is  not  to  be  regarded  as  fees 
collected  under  the  fee  and  salary  act,  but 
his   private    property.      Board    of   Com'rs    of 


Morgan  County  v.  Crone  [Ind.  App.]  75  N.  B. 
826. 

5.  Burns'  Ann.  St.  1901,  §  6528,  providing 
a  fee  of  twenty-five  cents  to  be  paid  by  the 
county  to  the  sheriff  for  each  prisoner  re- 
ceived and  discharged  from  jail.  Starr  v. 
Delaware  County  Com'rs  [Ind.  App.]  76  N.  B. 
1025. 

6.  Not  material  that  by  the  decree  the 
defendant  is  ordered  to  pay  costs  in  the  ac- 
tions. Martel  V.  Jennings-Heywood  Oil  Syn- 
dicate [La.]  39  So.  705;  Houssiere-Latreille 
Oil  Co.  V.  Jennings-Heywood  Oil  Syndicate 
[La.]  40  So.  727. 

r.  Gen.  Laws  1896,  c.  247,  §  17,  o.  295, 
§§  13,  15.  Gerardi  v.  Caruolo  [P-  I.]  61  A. 
599. 

8.  Code  Cr.  Proo.  arts.  1103,  1104.  Den- 
man  V.  Coffee  [Tex.  Civ.  App.]  91  S.  W.  800. 

9.  County  can  not  credit  upon  a  debt  due. 
Denman  v.  Coffee  [Tex.  Civ.  App.]  91  S.  W. 
800. 

10.  See  4  C.  L.  1445. 

11.  MoCalla  v.  Verdell,  122  Ga.  801,  50  S. 
B.  943. 

12.  Power  v.  Douglas  County  [Neb.]  106 
N.  W.  782. 

13.  14.  Under  Van  Epps'  Code  Supp. 
§§  6097-6103,  an  Inspector  of  roads  and 
bridges  who  has  been  sworn  in  as  a  deputy 
sheriff   may   arrest   for  the  violation   of   the 
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jurors  but  not  providing  who  shall  be  appointed,  the  court  may  appoint  a  con- 
stable '"  and  allow  such  compensation  as  will  reasonably  indemnify  him  for  his  time 
and  expenses.^'' 

S  5.  Liabilities  and  rights.  A.  Liability  in  general.^'' — In  a  suit  against  a 
sheriff  for  the  destruction  of  property  in  his  possession  under  attachment  levy,  he 
cannot  object  to  a  judgment  which  awards  the  entire  damages  to  the  debtor.^' 
Where  the  law  protects  an  officer  unless  a  written  notice  of  an  adverse  claim  is 
served  on  the  officer,  the  claim  must  contain  a  statement  full  in  every  particular 
specified  by  statute  ^"  and  verified  as  required.^" 

(§5)  B.  Failure  to  execute  process  or  in,sufficient  execution.^^ — ^Where  it  is 
alleged  in  a  petition  for  a  rule  against  an  officer  that  he  has  levied  the  plaintiff's 
fi.  fa.  and  that  he  has  had  sufficient  time  in  which  to  "make  such  money  and  has 
not  done  so,"  a  general  denial  is  sufficient.^" 

(§5)     C.  Failure  to  return  process  and  false  returnP 

(§5)  D.  Failure  to  take  security.'^* — If  a  sheriff  accepts  a  bond  with  insuf- 
ficient sureties  when  by  the  exercise  of  reasonable  discretion  he  would  have  dis- 
covered their  irresponsibility,  he  is  liable  in  damages  for  his  negligence,"'  whether 
his  approval  is  in  writing  or  without  doing  so  he  executes  the  process,""  but  if  he 
delivers  the  property  to  the  plaintiff  without  a  sufficient  bond,  his  taking  becomes 
wrongful  and  trover  or  trespass  will  lie.^^ 

(§5)  E.  Wrongful  levy  or  sale.-'' — A  sheriff  is  liable  if  he  levies  upon  prop- 
erty exempted."" 

Where  property  is  taken  by  a  sheriff  from  the  possession  of  the  owner  under 
a  writ  of  execution  issued  against  a  third  party,  the  taking  is  ^VTongful,^°  and 
replevin  will  lie  against  the  sheriff  if  the  property  is  still  in  hie  possession  although 
sold,  providing  a  notice  of  ownership  was  given  before  the  sale.^^  Where  property 
is  seized  by  a  sheriff  under  a  writ  of  attachment,  a  written  statement  of  a  mort- 
gagee of  the  aiaount  due  which  is  insufficient  to  work  a  release  does  not  make 


criminal  laws  of  this  state  as   other  deputy 
sheriffs.     Earl  v.  State  [Ga.]  52  S.  B.  78. 

15.  Kurd's  Rev.  Stat.  1903,  p.  1145.  Car- 
roll County  V.  Durham,  219  111.  64,  26  N. 
E.  78. 

16.  Not  entitled  to  the  fees  allowed  by 
law  to  the  sheriff  where  those  fees  simply 
constitute  a  fund  out  of  which  the  sheriff  is 
paid  and  do  not  belong  to  him  personally. 
Carroll  County  v.  Durham,  219  111.  64,  76  N. 
E    78 

'l7.'    See  4  C.  L.  1446. 

18.  Especially  where  the  creditor  has  been 
made  a  party  and  is  bound  by  the  judgment. 
Fields  V.  Vallance,  27  Ky.  L.  R.  992,  87  S.  W. 
770. 

19.  Code  §§  3906,  3991. 

20.  Shaw  V.  Tyrell  [Iowa]  105  N.  W.  1006. 

21.  See  4  C.  L.  1446. 

22.  Sanders  v.  Carter  [Ga.]   52  S.  B.  887. 

23.  See  4  C.  L.  1446. 

24.  See  2  C.  L.  1645. 

25.  Trover  is  not  appropriate.  Parker  v. 
Toung,  188  Mass.  600,  75  N.  E.  98. 

26.  Parker  v.  Young,  188  Mass.  600,  75  N. 
E.  98. 

27.  Parker  v.  Young,  188  Mass.  600,  75  N. 
E.  98.  Where  an  officer  delivers  property  to 
plaintiff  without  sufficient  bond,  the  delivery 
is  sufficient  to  sustain  an  action  of  conver- 
sion without  proof  of  previous  demand.     Id 

28.  See  4  C.  L.  1447. 

39.     An   indorsement  on  a,  fl.   fa.   made   by 


the  prothonotary  at  the  request  of  the  plaint- 
iff that  the  exemption  is  waived,  or  a  recital 
in  a  Judgment  o.f  a  Justice,  does  not  relieve 
sheriff  from  liability.  Schock  v.  Waidelich,  27 
,Pa.  Super.  Ct.  215.  One  may  prove  the  full 
value  of  exempt  chattels  in  a  suit  for  wrong- 
ful levy  up  to  the  value  alleged,  though  he 
also  pleaded  as  exempt  some  things  which 
were  not.  Wiser  v.  Thomas  [Wash.]  80  P. 
854.  An  action  cannot  be  .maintained  against 
a  constable  for  refusing  the  benefits  of  the 
exemption  act  in  a  suit  commenced  by  an  at- 
tachment in  which  no  execution  was  ever 
issued.  Blakeley  v.  Smith,  27  Pa.  Super.  Ct. 
583. 

30.  No  demand  need  be  made  to  maintain 
conversion.  Beaman  v.  Stewart  [Colo.]  83  P. 
629.  To  constitute  a  conversion  of  chattels 
by  levying  thereon  pursuant  to  a  writ  of  ex- 
ecution, It  is  not  essential  that  the  officer 
take  them  into  his  possession  provided  there 
be  an  assertion  of  dominion  over  them  and 
an  interference  with  the  owner's  right  of 
possession.  Kloos  v.  Gatz  [Minn.]  105  N.  W. 
639.  Whether  permission  to  thresh  grain 
held  by  levy  overcame  refusal  to  release 
levy,  held  for  jury.  Id.  The  sheriff  is  liable 
in  conversion  for  the  sale  of  chattels  under 
execution  where  the  judgment  debtor  had  no 
interest,  though  the  purchaser  has  not  re- 
moved the  property.  Hill  v.  Page,  108  Aon 
Div.  71,  95  N.  Y.  S.  465.  ^' 

31.  Not  necessary  to  bring  action  on  the- 
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the  sheriff  liable  in  eonversion.^^  Where  a  sheriff  takes  property  under  a  writ,  in 
an  action  of  trover  by  the  person  who  was  in  possession,  the  burden  is  on  the 
sheriff  to  show  that  the  property  was  covered  by  the  writ  and  that  the  execution 
debtor  had  a  superior  title.''* 

A  warrant  issued  under  an  invalid  law  is  no  protection  to  an  officer  making  a 
levy/*  and  when  he  attempts  to  justify  under  any  writ  he  must  allege  all  the  juris- 
dictional- f acts.*°  The  presumption  in  favor  of  the  legality  of  the  proceedings  of 
officers  does  not  apply  inhere  the  constable  is  acting  as  an  agent  of  an  individual.'" 

Where  a  sheriff,  having  possession  of  property  under  a  levy,  dies  during  a  suit 
of  replevin,  his  successor  in  office  should  be  substituted  as  defendant.^" 

A  constable  who  wrongfully  levies  upon  goods  may  be  guilty  of  larceny.'* 

(§5)  F.  Missappropriation  of  proceeds.^" — Under  statute!^  authorizing  th« 
sheriff  to  collect  credits  of  the  defendant  and  directing  him  to  pay  them  to  the 
defendant  if  he  prevails,  the  defendant  is  entitled  to  such  proceeds  if  the  attach- 
ment is  dismissed.*"  The  summary  proceedings  authorized  by  statute  for  failure 
by  the  sheriff  to  pay  over  proceeds  in  his  possession  to  one  entitled  to  them  will 
lie  only  when  such  refusal  is  willful.*^ 

,  (§  5)  G.  Rights  of  levying  officers.*^ — Speaking  generally  the  officer  may  re- 
cover from  a  claimant  or  the  debtor  who  gave  a  forthcoming  bond  or  took  the  goods 
as  bailee  and  was  afterwards  defeated.**  If  a  claimant  induces  a  constable  to  deliver 
goods  to  him  either  by  threats  or  by  promises  to  hold  harmless,  he  is  liable  for  all 
damages  which  result  from  such  delivery.**  By  statute  in  some  states  an  indemnity 
bond  irregularly  drawn  will  sustain  a  judgment  where  it  has  had  the  effect  of  a  val- 
idly executed  bond.*^  Where  the  statute  provides  that  a  constable  who  has  levied 
execution  upon  property  shall,  if  another  asserts  a  claim  to  it,  taking  an  indemnity 
bond  before  proceeding  to  sell,  it  is  immaterial  as  affecting  the  right  to  take  a 
bond  that  the  property  was  in  custodia  legis  at  the  time  of  levy,*"  and  such  bond 
may  be  taken  in  a  special  execution  levy.*'  While  a  formal  notice  to  the  party 
'liable  upon  an  indemnity  bond  is  necessary  to  make  the  judgment  in  the  suit 
against  the  sheriff  res  adjudicata,  such  notice  may  be  waived.** 


indemnity  bond.  Mitchell  v.  McLeod,  127 
Iowa,  733,  104  N.  W.  349.  Where  the  at- 
tachment was  rightful,  the  fact  that  plaint- 
iff has  since  become  entitled  to  the  posses- 
sion does  not  create  a  liability  where  no 
proper  demand  is  made.  Cousins  v.  O'Brien, 
188  Mass.  146,  74  N.  B.  289. 

32.  Statement  of  mortgage  debt  inaccu- 
rate. Cousins  V.  O'Brien,  188  Mass.  146,  74 
N.  B.  289. 

33.  Marcy  v.  Parker  [Vt.]  62  A.  19.  See, 
also.  Conversion  as  Tort,   5   C.  L.   753. 

34.  Beaver  v.  Goodwin  [Tex.  Civ.  App.]  90 
S.  "W.  930. 

35.  Beckstead  v.  Griffith  [Idaho]  83  P.  764. 

36.  A  constable  who  destrains  under  a 
landlord's  warrant  is  not  acting  as  a  public 
officer,  and  where  he  attempts  to  justify  un- 
der the  warrant  he  must  show  conformity 
to  all  the  statutory  requirements.  Ramsdell 
V.  Seybert,  27  Pa.  Super.  Ct.  133. 

37.  Mugge  v.  Jackson    [Fla]   39  So.   157. 

38.  Where  a  constable  seizes  property  un- 
der a  writ  of  execution  based  upon  a  Judg- 
ment fraudulently  entered,  and  then  conceals 
himself  and  property  under  circumstances 
which  show  a  felonious  intent  to  deprive  the 
owner  of  the  property,  he  is  guilty  of  lar- 
ceny. Luddy  V.  People,  219  111.  413,  76  N.  E. 
581. 

39.  See  4  C.  L.  1448. 

40.  Michener  V.  Pransham  [Mont.]  81  P.  953. 


41.  Where  there  is  a  dispute  between  a 
special  and  general  administrator  as  to . 
Tvho  is  entitled  to  the  proceedings,  and  the 
sheriff  in  good  faith  pays  to  one,  he  is  not 
liable  under  this  procedure  upon  failure  to 
pay  to  the  other.  Roche  v.  Dunn  [Minn.] 
106  N.  W.  965. 

42.  See  4  C.  L,.  1448. 

43.  See  Attachment,  5  C.  L.  302;  Execu- 
tions, 5  C.  L.  1384. 

44.  See  release  of  property  on  forthcom- 
ing bonds,  5  C.  L.  1390.  Turner  v.  Wood- 
ward, 123  Ga.  866,  51  S.  B.  762. 

45.  Code  18  92,  §  946.  A  bond  issued  pur- 
suant to  a  section  authorizing  it  to  one  who 
is  about  to  levy  upon  property,  where  a 
doubt  exists  as  to  whether  it  belongs  to  the 
defendant,  is  sufficient  to  cover  property  ex- 
empt where  both  intended  for  that  purpose. 
Bank  of  Gulfport  v.  O'Neal  [Miss.]  38  So.  630. 

46.  Smith  v.  Rogers  [Mo.]  90  S.  W.  1150. 
Where  an  indemnifying  bond  recites  that  the 
constable  has  levied  the  execution,  the 
bondsmen  are  estopped  to  assert  that  there 
was  no  levy  as  the  property  was  in  custodia 
legis.     Id. 

47.  As  where  the  execution  Issued  only 
against  property  in  custodia  legis.  Smith  v. 
Rogers  [Mo.]   90  S.  W.  1150. 

48.  Where  the  complaint  is  turned  over  to 
the  attorneys  of  such  party  and  they  come 
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A  mistake  in  an  indemnity  bond  as  to  the  name  of  the  engine  levied  on  will 
not  invalidate  the  bond  if  as  a  matter  of  fact  there  was  only  one  engine  involved 
and  the  bond  was  intended  to  cover  that  engine.^' 

A  sheriff  who  pays  out  money  under  a  mistake  can  not  be  reimbursed  by  the 
auditor  or  treasurer.^" 

§  6.  Liability  on  ionds.^^ — ^In  the  absence  of  statutory  provisions  the  lia- 
bility of  the  obligors  on  the  official  bond  of  a  constable  is  controlled  by  the  terms 
of  the  bond,  which  are  to  be  given  a  reasonable  interpretation  mth  view  to  the 
purpose  of  such  bonds.'^  The  contract  of  sureties  upon  such  a  bond  is  strictly 
construed,  and  the  sureties  are  only  liable  for  breach  of  official  duty."* 

Under  statute  in  some  states  an  action  may  be  brought  by  any  person  injured 
by  the  official  misconduct  of  a  sheriff,^*  and  the  principal  and  sureties  may  be 
sued  in  the  same  action.^" 

Where  a  sheriff  held  two  terms  of  office  and  had  two  sets  of  sureties,  the  time 
of  the  actual  defalcation  and  not  the  technical  breach  determines  which  set  is 
liable,'"  and  the  burden  is  upon  the  plaintiff  to  prove  when  the  defalcation  occurred.'^ 

The  statute  of  limitations  in  an  action  upon  a  sheriff's  official  bond  for  con- 
version of  the  proceeds  of  an  execution  sale  of  property  claimed  by  a  third  person 
does  not  begin  to  run  until  the  teimination  of  the  action  determining  such  person's 
interest,"*  and  not  then  unless  there  has  been  a  violation  of  his  official  duty.'*" 

SHBBirr's  Sales,  see  latest  topical  Index. 
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g  1.  Public  Control  and  Regulation;  Ex- 
tent of  State  Jurisdiction  (1465).  Inspection 
(1465). 

g  2.  Nationality,  Registration,  and  En- 
rollment (1465). 

g  3.     Master  and  Officers  (1465). 

§  4.  Seamen  (1465).  Shipping  Articles 
(1465).  "Wages  and  Subsistence  (1466). 
Punishment  of  Seamen  (1467).  Care  of  In- 
jured Seamen  (1467). 


g  5.  Mortgages,  Rottomry,  Maritime  and 
Other  liiens  on  the  Vessel,  Craft,  or  Cargo 
(1467). 

g  8.     Charter  Party  (1468). 

g  7.     Navigation  and  Collision  (1473). 

A.  Rules     for     Navigation      and      Their 

Operation  in  General  (1473). 

B.  Lights,  Signals,  and  Lookouts   (1474). 

C.  Steering  and  Sailing  Rules  (1475). 

D.  Vessels  Anchored.  Drifting,  Grounded 

(1478). 


in  and  defend  without  objection  from  such 
party,  deemed  wajved.  Audley  v.  Townsend, 
96  N.  T.  S.  439. 

49.  Smith  V.  Rogers  [Mo.]  90  S.  "W.  1150. 

50.  Court  issued  an  order  directing  sheriff 
to  pay  a  deficit  in  the  jury  fund,  which  was 
done,  but  the  order  as  issued  by  the  clerlt 
was  to  the  auditor.  Held  that  the  auditor 
could  not  reimburse.  Gibony  v.  Com.  [Ky.] 
91  S.  "W.  732. 

61.     See  4  C.  L.  1448. 

."SZ.  A  bond  conditioned  that  the  constable 
shall  "diligently  and  faithfully  perform  the 
duties  of  his  office  as  prescribed  by  law"  does 
not  malte  the  sureties  liable  for  fees  col- 
lected from  the  county  in  excess  of  the 
amount  allowed  by  law,  although  the  con- 
stable is  required  by  law  to  make  out  an 
accurate  statement  of  his  fees.  Jennings  v. 
Bobe  [Pla.]   40  So.  194. 

53.  Not  liable  for  assault  committed  while 
levying  a  writ  of  fieri  facias.  State  v.  Day- 
ton [Md.]  61  A  624.  If  a  constable  In  exe- 
cuting a  valid  search  warrant  exceeds  his 
authority  and  commits  trespass  -by  causing 
one   to   be   imprisoned,    his   sureties   are   re- 


sponsible.    Gomez  v.  Scanlan   [Cal.  App.]   84 
P.  50. 

54.  Pol.  Code  1895,  §  12.  McCain  v.  Bon- 
ner, 122  Ga.  842,  51  S.  E.  36. 

55.  McCain  v.  Bonner,  122  Ga.  842,  51  S. 
E.  36. 

66.  State  V.  O'Neill  [Mo.  App.]  90  S.  W. 
410. 

57.  But  It  may  be  proven  by  reasonable 
inferences  from  facts  established  by  the  de- 
fendant. State  V.  O'Neill  [Mo.  App.]  90  S.  W. 
410. 

58.  Where  appeal  Is  taken,  in  such  suit.  It 
is  immaterial  that  no  supersedeas  bond  was 
filed.  State  v.  O'Neill  [Mo.  App]  90  S.  "W. 
410.  ' 

59.  Where  a  statute  requires  the  proceeds 
to  be  paid  into  court  or  otherwise  disposed  of 
as  the  court  may  order,  no  cause  of  action 
arises  in  favor  of  attaching  plaintiff  until 
the  sheriff  has  failed  to  comply  with  a  man- 
date of  the  court.  State  v.  O'Neill  [Mo.  App.] 
90  S.  W.  410.  A  failure  to  turn  over  the  pro- 
ceeds upon  the  expiration  of  his  term  of 
office  does  not  ipso  facto  constitute  a  breach 
of  official  duty.    Id. 
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Tug-a  and  To-ws;  Pilot  Boats,  Fishing 

Vessels,  eTc.  (1479). 
Sole  or  Divided  Liability,  and  Divis- 
ion of  Damages  (1481). 
Ascertainment  and  Measure  of  Dam- 
ages (1481). 
Carriage  of  Passengera  (1482). 
Carriage  of  Goods   (1483).     Tlie  Har- 
ter  Act  (1485). 

§  10.     Frelgbt  and  Demurrage  (1487). 


P. 


g  8. 
§  9. 


g  11.     Pilotage,  Towage,  Wharfage  (1488). 

g  12,  Repairs,  Supplies,  and  Like  Bx- 
peiisesi   (1488). 

g  13.     Salvage  (1490). 

g  14.  Loss  and  Hxpense  and  Limitation  of 
Liability  Therefor  (1491). 

g   IS.      General  Average  (1403). 

g  16.     Wreck  (1493). 

g  17.     Marine  Insurance  (1493). 

g  IS.     Maritime  Torts  and  Crimes  (1403). 


Matters  relating  to  the  jurisdiction  of  courts  of  admiralty  and  the  practice 
and  procedure  therein,*"  and  to  the  obstruction  of  navigable  waters,  are  treated 
elsewhere.*^ 

§  1.  Fuhlic  control  and  rsgiUationj  extent  of  state  jurisdiction.^^ — The  ter- 
ritorial sovereignty  of  a  state  extends  to  its  vessels  upon  the  high  seas,  they  being 
deemed  a  part  of  the  territory  of  the  state  to  which  they  belong."' 

Inspection."* — The  master  and  owners  of  a  steam  vessel,  and  the  vessel  itself 
are  liable  for  the  full  amount  of  damage  sustained  by  a  passenger  or  his  baggage 
through  violation  of  the  inspection  laws."" 

§  2.     Nationality,  registration,  and  enrollment."" 

§  3.  Master  and  officers."'' — Masters  of  vessels  are  not  entitled  to  liens  for 
their  wages."'  The  attempted  abandonment  of  a  vessel  to  the  insurers  after  her 
stranding,  which  they  refuse  to  accept,  does  not  operate  to  render  them  liable  for 
the  subsequent  wages  of  the  ma.ster.  whom  they  do  not  employ,  whether  sufScient 
in  law  to  vest  the  ownership  in  them  or  not."^  The  master  in  such  case  having 
been  employed  by  the  owners  and  having  been  instructed  by  them  to  assist  the 
insurers  in  the  work  of  salving  the  vessel,  and  after  she  was  temporarily  repaired, 
having  loaded  a  cargo  and  proceeded  on  the  voyage  without  notice  of  such  at- 
tempted abandonment  until  he  reached  his  destiaation,  may  recover  his  wages  from 
such  owners.'"' 

The  master  of  a  vessel  is  responsible  to  the  owner  for.  damages  which  the 
latter  is  required  to  pay  because  of  a  collision  resulting  from  the  master's  negli- 
gence.'^^ 

A  mate  may  be  discharged  or  disrated  for  incompetency  and  neglect  of  duty." 

§  4.  Seamen.  Shipping  articles.''^ — Masters  of  vessels  of  the  burden  of  fifty 
tons  or  upward,  engaged  in  the  coastwise  trade,  are  required,  before  proceeding  on 
voyages,  to  enter  into  a  written  contract  with  every  seaman  on  board  declaring  the 
voyage  or  term  of  time  for  which  such  seaman  shall  be  shipped.''*     Shipments  of 


60.  See  Admiralty,  5  C.  L.  35. 

61.  See  Navigable  Waters,  6  C.  L.  742. 

62.  See  4  C.  L.  1450. 

63.  State  statute  creating  a  liability  or 
authorizing  a  recovery  for  consequences  of  a 
tortious  act  operates  as  efficiently  upon  a 
vessel  of  a  state  when  beyond  its  boundaries 
as  it  does  when  physically  within  the  state. 
La  Bourgogne  [C.  C.  A.]  139  F.  433,  rvg.  117 
P.  261. 

64.  See  4  C.  L.  1451. 

65.  Rev.  St.  §  4493,  does  not  apply  to  ves- 
sels of  other  countries.  Rev.  St.  §  4400.  La 
Bourgogne  [C.  C.  A.]  139  P.  433,  rvg.  117 
P.  261. 

66.  67.     See  4  C.  L.  1451. 

68.  Masters  assuming  designation  of  pilots 
for  purpose  of  avoiding  law.  The  Pauline, 
136  P.  815.  Persons  not  performing  duties  of 
masters,  but  engaged  solely  In  the  naviga- 
tion of  the  vessels,  held  pilots.  The  Pauline, 
138  P.  271, 


69,  70.     Frenz  v.  Hume,  141  P.  481. 

71.  Master  of  overtaking  vessel  held 
guilty  of  negligence  in  running  into  over- 
taken vessel.  Gaffner  v.  Johnson  [Wash.]  81 
P.  859.  Limitations  do  not  begin  to  run 
against  the  owner  in  such  case  until  he  is 
compelled  to  pay  the  party  injtived.  Under 
2  Bal.  Ann.  Codes  &  St.  §  4805,  has  two  years 
after  such  payment.     Id. 

73.  Reduction  of  wages  of  mate  on  coast- 
ing vessel  after  completion  of  the  voyage  for 
incompetency  and  neglect  of  duty  will  not  be 
approved  where  master  had  an  opportunity 
to  discharge  or  disrate  him  before  comple- 
tion of  voyage  but  did  not  do  so.  The  Sadie 
C.  Sumner,  142  P.  611. 

73.  See  4  C.  L.  1452. 

74.  Rev.  St.  §  4520,  6  Fed.  St.  Ann.  p.  859. 
The  Elihu  Thompson,  139  P.  89;  Common- 
wealth v.  Bartlett  [Mass.]  76  N.  E.  607.  The 
articles  must  be  signed  by  both  the  master 
and    the    seamen    in    order    to    be    binding. 
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seamen  without  signing  such  shipping  articles  are  void  and  they  may  leave  the 
service  at  any  tlme,''^  and  may  recover  the  highest  rate  of  wages  paid  at  the  port 
of  departure  for  the  time  of  their  actual  service/" 

Wages  and  subsistence.''''— The  Federal  statutes  provide  that  a  seaman  who 
has  signed  an  agreement  and  is  afterwards  discharged  before  the  commencement 
of  the  voyage  or  before  one  month's  wages  are  earned,  without  just  cause  and  with- 
out his  consent,  may  recover  a  month's  wages  in  addition  to  the  amount  actually 
earned  by  him.'^  This  provision  has,  however,  been  held  not  to  apply  to  seamen 
in  the  coastwise  trade  not  shipped  by  a  shipping  commissiclaerJ" 

A  seaman  engaged  in  the  coasting  trade  is  entitled  to  payment  of  his  wages 
immediately  at  the  time  of  his  discharge,  or  within  two  days  after  the  termination 
of  the  agreement  under  which  he  was  shipped.*"  Every  master  or  owner  who  re- 
fuses or  neglects  to  make  such  payment  without  suiEcient  cause  is  made  liable  for 
one  day's  wages  for  each  day's  delay.*'- 

In  case  the  wages  of  a  seaman  are  not  paid  within  ten  days  after  they  become 
due,  the  statutes  provide  for  the  summoning  of  the  master  before  the  district  judge 
of  the  district  where  the  vessel  is,  or  any  magistrate,  to  show  cause  why  process 
should  not  issue  against  the  vessel,'^  and  that  if  the  master  fails  to  appear,  or 
fails  to  show  that  the  wages  have  been  paid  or  forfeited,  and  the  matter  be  not 
settled  forthwith,  such  judge  or  magistrate  shall  then  certify  that  there  is  sufficient 
ground  on  which  to  issue  process  in  rem  against  the  ship.*^  This  statute  has, 
however,  been  held  to  be  permissive  only,  and  a  seaman  is  not  required  to  institute 
the  proceedings  therein  provided  for  but  may  in  the  first  instance  institute  a  pro- 
ceeding in  rem  against  the  vessel.** 

The  Federal  statutes  prohibit,  under  penalty,  the  payment  of  advance  wages 
to  seamen,  and  provide  that  such  payment  shall  not  preclude  the  recovery  by  a 
seaman  of  the  full  amount  earned  by  him.*^  This  statute  is  made  equally  appli- 
cable to  foreign  vessels  in  the  absence  of  treaty  provisions  to  the  contrary.*" 


Commonwealth   v.   Bartlett    [Mass.]    76   N.   B. 
607. 

75.  Rev.  St.  §  4523,  6  Fed.  St.  Ann.  862. 
Commonwealth  v.  Bartlett  [Mass.]  76  N.  B. 
607.  Hence,  where  articles  have  not  been 
signed  by  the  master  at  the  time  a  seaman 
is  induced  to  leave  the  vessel,  the  parties  so 
inducing  him  cannot  be  convicted  under  a 
state  statute  prohibiting-  the  enticing  and 
persuading  and  aiding  and  assisting  a  mem- 
ber of  the  crew  of  a  vessel  about  to  sail  to 
desert  before  the  expiration  of  his  term  of 
service  therein.  Cannot  be  convicted  under 
Rev.  Laws,  c.  66,  §  2.     Id. 

76.  Rev.  Stat.  §§  4521,  4523,  6  Fed.  St.  Ann. 
pp.  860,  862.  The  Bllhu  Thompson,  139  F.  89. 
Held  that  court  would  take  judicial  notice  of 
intimate  commercial  relations  existing  be- 
t-ween port  of  destination  and  departure,  and, 
in  absence  of  proof  to  contrary,  would  infer 
that  highest  rate  of  wages  at  latter  port  was 
not  less  than  usual  rate  at  former.     Id. 

77.  See  4  C.  L.  1452. 

78.  Rev.  St.  §  4527,  6  Fed.  St.  Ann.  864. 
The  George  B.  Ferguson,  140  F.  955.  Sea- 
men held  bound  by  settlement  made  by  their 
attorney  -with  the  master  after  their  dis- 
charge, and  hence  not  entitled  to  recover  ad- 
ditional wages  upon  claim  that  their  serv- 
ice lasted"  longer  than  time  agreed  upon  on 
such  settlement.     Id. 

79.  The  Georg-e  B.  Ferguson,  140  F.  955. 
SO.     Rev.    St.    §    4529,    6    Fed.    St.   Ann.    866. 

The  Blihu  Thompson,  139  F.  89. 


81.  Rev.  St.  §  4529.  The  Sadie  C.  Sumner, 
142  F.  611.  There  is  a  sufficient  cause  where 
there  is  a  fair  question  for  controversy  as  to 
the  right  to  reduce  mate's  wages  for  Incom- 
petency  and   neglect   of   duty.      Id. 

82,  83.  Rev.  St.  §  4546,  6  Fed.  St.  Ann.  879. 
The  Elihu  Thompson,  139  F.  89. 

84.  Is  useless  proceeding  in  any  case  In 
which  the  right  to  wages,  or  the  amount  of 
the  balance  due,  is  in  dispute.  The  Blihu 
Thompson,  139  F.  89. 

85.  Act  Dec.  21,  1898,  c.  28,  §  24,  subd.  a 
30  St.  L.  763,  6  Fed.  St.  Ann.  871.  The  Neck, 
138  F.  144.  Contract  made  in  violation  of 
this  provision  is  void  and  seaman  may  quit 
the  service  of  the  vessel  without  forfeiting 
his  right  to  wages  earned.     Id. 

Se.  Act  Dec.  21,  1898,  c.  28,  §  24,  subd.  f. 
Are  subject  to  same  restrictions  as  domestic 
vessels  in  matter  of  hiring  seamen  in  ports 
of  the  United  States.  The  Neck,  138  P.  144. 
Treaty  of  Dec.  11,  1871,  with  Germany  (17  St'. 
928),  art.  13,  giving  consular  ofHcers  Jurisdic- 
tion to  determine  differences  between  officers 
and  seamen,  does  not  exempt  German  ves- 
sels from  operation  of  this  act.  Id.  Con- 
tract in  violation  of  this  provision  is  void, 
and  seaman  is  not  to  be  deemed  a  member 
of  the  crew  of  a  German  ship  so  as  to  be 
obliged  to  submit  differences  respecting  his 
right  to  wages  to  German  consular  officers 
under  treaty  above  quoted.  Id.  If  seaman 
is  citizen  of  United  States  he  cannot  by 
treaty  be  deprived  of  his  right  to  invoke  ad- 
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Funisliment  of  seamen."'' — Seamen  may  be  fined  for  refusal  to  work  when 
able  to  do  so,^*  but  no  deduction  for  misconduct  will  ordinarily  be  allowed  unless 
the  master  makes  an  entry  of  the  ofEense  in  the  ship's  log  book  on  the  day  it  is 
committed  and  reads  the  same  over  to  the  seaman."" 

Care  of  injured  seamen.^'' — The  vessel  and  her  owners  are  bound  to  furnish 
seamen  injured  in  the  service  with  prompt  medical  and  surgical  aid  and  are  liable 
in  damages  for  a  failure  to  do  so."^  Whether  the  captain  is  bound  to  put  into 
the  nearest  port  for  that  purpose  depends  upon  the  circumstances  of  each  par- 
ticular case,  he  being  only  required  to  exercise  a  reasonable  Judgment  in  the  mat- 
ter."^ So,  too,  the  vessel  or  her  owners  are  liable  to  a  seaman  injured  in  her  service 
to  the  extent  of  his  maintenance  and  cure."'  Such  liability  does  not  necessarily 
terminate  with  the  voyage,"''  but  a  seaman  who  is  permanently  disabled  is  not 
entitled  to  maintenance  after  the  accomplishment  of  such  cure  as  is  possible."' 

§  5.  Mortgages,  bottomry,  maritime  and  other  liens  on  the  vessel,  craft,  or 
cargoP^ — A  pledge  for  loans  made  for  the  purpose  of  directly  aiding  the  prosecu- 
tion of  current  voyages,  and  upon  the  faith  of  the  freights  to  be  earned,  as  a  part 
of  the  contract,  gives  the  pledgee  a  maritime  lien  on  such  freights."'  A  mortgagee 
who,  on  taking  possession  of  the  vessel,  in  good  faith  pays  off  arrears  of  wages 
due  the  crew  in  order  to  prevent  the  filing  of  libels  therefor,  is  entitled  to  enforce 
the  preferred  lien  of  the  seamen  therefor  on  distribution  of  the  proceeds  of  a  sale 


miralty  jurisdiction  of  Federal  courts  to  re- 
cover "wagres  earned  in  employment  com- 
mencing- and  terminating  within  the  United 
States.      Id. 

Sr.     See  4  C.  L.  1453. 

88.  Where  seaman  laid  off  for  five  cit.ys  in 
port  claiming-  that  he  -was  incapacitated  be- 
cause of  illness,  but  surgeon  refused  to  give 
him  a  certificate  of  illness  and  he  was  logged 
and  given  a  copy  of  the  log  entry,  held  that 
he  could  not  recover  wages  for  such  time  in 
the  absence  of  proof  that  he  was  in  fact  too 
ill  to  work.      The  St.   Louis,   137  F.   972. 

89.  Rev.  St.  §  4597,  6  Fed.  St.  Ann.  914, 
requiring-  reading  of  log  entry  to  seamen 
who  are  fined,  held  sufHciently  complied 
with  by  giving  him  a  copy  of  such  entry. 
The  St.  Louis,  137  F.  972. 

BO.  See  4  C.  L.  1454.  For  liability  of  ves- 
sel for  injuries  to  seamen,  see  §  18,  post. 

91.  Ship  liable  in  damages  for  negligence 
In  failing  to  leave  seaman,  whose  hand  was 
injured,  at  first  port  of  call  in  accordance 
with  his  request,  and  in  failing  to  follow  di- 
rections of  physician  as  to  proper  treatment, 
as  a  result  of  which  his  hand  became  per- 
manently disabled.  The  Sarnia,  137  F.  952. 
Seaman  awarded  $1,500  for  permanent  crip- 
pling of  his  right  hand  through  failure  of 
ship  to  furnish  proper  treatment.  Id.  Evi- 
dence held  insufficient  to  show  that  master 
was  negligent  in  diagnosing  or  treating  in- 
jury. The  Kenilworth,  137  F.  1003.  Evi- 
dence held  insufficient  to  show  actionable 
neglect  on  the  part  of  the  master  to  afford 
seaman  reasonable  treatment  for  the  cure  of 
frostbite.  Johnson  v.  Holmes,  188  Mass.  170, 
74  N.  E.  364.  Action  of  master  in  requiring 
seaman,  whose  hand  had  been  forstbitten,  to 
work  at  shoveling  ice  held  reasonable  and 
proper  under  the  circumstances,  the  vessel 
being  short-handed  and  in  a  position  of  peril. 

Id. 

92.  Failure  to  do  so  held  not  negligence 
in  view  of  the  character  of  the  injury.  The 
Kenilworth,    137    P.    1003.      Master    held    not 


chargeable  with  negligence  in  failing  to 
deviate  from  his  course  and  put  into  an  in- 
termediate port  to  procure  aid  for  seaman 
whose  leg  was  bitten  off  by  a  shark,  it  ap- 
pearing that  he  was  not  caused  any  addi- 
tional permanent  injury  by  reason  thereof. 
The  Margharita  [C.  C.  A.]  140  P.  820. 

93.  The  Henry  B.  Fiske,  141  F.  188.  A 
seaman  injured  -while  in  the  service  of  the 
ship  is  entitled  to  the  expenses  of  his  main- 
tenance and  cure,  at  least  so  long  as  the  voy- 
age lasts.  The  Kenilworth,  137  F.  1003. 
Item  for  medical  and  surgical  treatment  dis- 
regarded in  absence  of  evidence  that  he  had 
incurred,  or  was  likely  to  incur,  any  such 
expense.  Id.  Item  for  board  and  lodging 
after  reaching  port  held  not  to  clearly  ap- 
pear to  be  an  expense  of  maintenance  during 
cure,  and  further  testimony  permitted  to  be 
taken  in  regard  to  it.  Id.  Though  tug  was 
not  liable  for  injuries  to  fireman,  held  that 
she  was  liable  for  the  expense  of  his  cure 
and  for  his  maintenance  during  his  disa- 
bility. The  Mars,  138  F.  94l.  Seaman  in- 
jured in  course  of  his  duty,  though  through 
his  own  negligence,  is  entitled  to  recover 
the  amount  expended  by  him  for  hospital 
charges  and  medical  services  in  effecting  a 
cure.     The  Chico,  140  P.  568. 

94.  Held  entitled  to  expenses  incurred, 
after  his  discharge  from  hospital,  it  appear- 
ing that  his  cure  was  not  then  complete  so 
far  as  could  be  effected  by  ordinary  medical 
means.     The  Henry  B.  Fiske,  141  F.  188. 

9.'.  The  Kenilworth,  137  P.  1003.  Not  after 
ordinary  medical  and  surgical  means  can  do 
nothing  more  for  him,  even  if  liable  at  all 
after  termination  of  voyage.  The  Kenil- 
worth, 139  F.  59. 

96.  See  4  C.  L.  1455.  For  liens  for  re- 
pairs and  supplies,  see  §   12,  post. 

97.  As  where  charterer  procures  advances 
from  bank  on  the  credit  of  the  freights  of 
particular  vessels  assigning  to  it  the  char- 
ters and  insurance  policies.     Bank  of  British 
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of  the  vessel  under  proceedings  instituted  by  other  lien  claimants."^  He  is  not, 
however,  entitled  to  recover  the  value  of  their  services  rendered  under  a  contract 
with  him  after  he  takes  possession.'*  One  advancing  money  to  pay  off  a  lien  for 
salvage  on  a  vessel  under  an  agreement  that  he  shall  have  an  assignment  of  such 
lien  and  a  lien  on  the  vessel  for  the  amount  bo  advanced  is  subrogated  to  all  the 
rights  of  the  assignor,  and,  on  a  subsequent  sale  of  the  vessel  in  admiralty,  is  en- 
titled to  priority  over  prior  judgments  in  personam  against  the  owners.^ 

A  maritime  lien  attaches  not  only  to  the  original  subject  of  the  lien  but  also 
to  whatever  is  substituted  for  it,  and  the  lienholder  may  follow  the  proceeds  wher- 
ever he  can  distinctly  trace  them,^  and  may  assert  his  lien  thereon  in  a  court  of 
admiralty  by  an  action  in  rem,  though  he  may  also  have  an  equitable  lien  enforce- 
able in  a  court  of  equity.^ 

The  duration  of  a  lien  created  by  contract  depends,  of  course,  upon  the  terms 
of  such  contract.*  In  Louisiana  a  vendor's  lien  or  privilege  on  a  vessel  must  be 
enforced  within  six  months  from  the  date  of  the  sale.° 

A  state  court  can  only  sell  the  right  of  the  shipowner  subject  to  maritime  liens, 
and  the  purchaser  of  a  vessel  at  a  receiver's  sale  takes  subject  to  them." 

§  6.  Charter  party.'' — One  chartering  a  part  interest  in  the  vessel  acquires  a 
special  interest  therein  as  against  the  original  owner,*  and  in  such  case  the  master's 
possession  is  as  much  for  the  benefit  of  the  charterer  as  for  the  owner." 

A  charter  party  gives  the  charterer  the  whole  and  exclusive  use  of  the  vessel, 
whether  or  not  there  be  a  demise  of  the  ship.^°  If  the  vessel  be  let  so  that  there 
is  a  transfer  or  relinquishment  to  the  charterer  of  the  entire  command,  possession, 
and  subsequent  control,  he  will  be  treated  as  owner  for  the  -voyage  or  particular 
event  stipulated  for ;  ^^  but  if  the  charter  is  merely  an  agreement  or  covenant  for 
the  use  of  the  vessel  or  some  designated  part  thereof,  the  general  owre"  at  ^^". 
same  time  retaining  command,  possession,  and  control  over  its  navigation,  the 
charterer  must  be  regarded  as  a  contractor  for  a  designated  or  specific  service  only. 


North  America  v.  Freights   [C.  C.  A-l  137  F. 
534,  affg.  127  F.  859. 

88,  99.     The  Pauline,  136  F.  815. 

1.  The  Dredge  No.  1,  137  F.  110. 

2.  Lien  created  by  maritime  pledge  of 
freights  follows  freights  through  all  their 
transmutations  and  wherever  they  can  be 
found.  Bank  of  British  North  America  v. 
Freights  [C.  C.  A.]  137  F.  534,  affg.  127  F.  859. 

3.  Bank  of  British  North  America  v. 
Freights  [C.  C.  A.]  137  F.  B34,  afCg.  127  F. 
859.  Fact  that  pledgee  permitted  charterer 
to  deposit  proceeds  in  his  general  account 
and  to  draw  checks  against  such  account  for 
other  purposes  than  paying  advances  held 
not  a  waiver  of  the  lien,  it  not  appearing 
that  pledgee  had  any  reason  to  believe  that 
such  checks  were  not  drawn  against  char- 
terer's own  part  of  the  fund.  Id.  Where 
charterer  depleted  such  account,  before  ac- 
counting for  advances,  by  a  check  drawn  for 
other  purposes,  which  was  not,  however, 
shown  to  have  been  delivered  until  after  he 
made  a  deposit  of  his  own  money  to  the 
credit  of  such  account,  held  that  he  would 
be  regarded  as  having  drawn  out  his  own 
funds  rather  than  the  trust  money,  and  the 
deposit  would  be  deposited  pro  tanto  in  pay- 
ment of  the  check,  leaving  the  balance  to  be 
applied  on  the  advances.    Id. 

4.  In  view  of  previous  course  of  dealing 
between  the  parties,  held  that  lien  created 
by  pledge  of  freights  did  not  terminate  when 
charterer     collected     and     deposited     them. 


though  he  mingled  them  with  his  own 
funds.  Bank  of  British  North  America  v. 
Freights  [C.  C.  A.]  137  F.  534,  affg.  127  F.  859. 

5.  Rev.  Civ.  Code,  art.  3227.  Though  note 
has  been  given  for  part  of  purchase  price, 
prescription  begins  to  run  from  date  of  con- 
tract and  not  from  maturity  of  the  debt.  In 
re  Red. River  Line  [La.]  40  So.  250.  Privilege 
perempts  or  dies  at  the  end  of  six  months, 
and  in  such  case  no  plea  of  prescription  is 
necessary.  Id.  The  receipt  of  such  a  note 
as  cash  works  a,  novation  and  is  a  waiver 
of  the  lien.     Id. 

e.  Lien  for  salvage.  In  re  Red  River  Line 
[La,]  40  So.  250.  Where  purchaser  paid  a 
certain  sum  to  lien  claimants  who  had  filed 
a  libel  against  the  vessel,  held  that  insolv- 
ent estate  had  no  ownership  or  equity  in  the 
amount  so  paid,  and  lien  claimants,  who  were 
also  creditors  of  the  insolvent,  could  not  -be 
compelled  to  account  for  the  same  in  the  re- 
ceivership proceedings.     Id. 

7.  See  4  C.  L.  1456. 

8.  Original  owner  disclaiming  as  to  this 
item,  and  it  appearing  that  charterer  paid 
him  insurance  after  the  seizure  of  the  ves- 
sel, charterer  of  an  eighth  interest  In  vessel 
Is  entitled  to  one-eighth  of  the  indemnity 
awarded  under  law  relative  to  French  spoli- 
ation claims.     Brig  Maria,  39  Ct.  CI.  39. 

9.  Brig  Maria,  39  Ct.  CI.  39. 

10.  The  Arizonan,  136  F.  1016. 

11.  Grimberg  v.  Columbia  Packers'  Ass'n 
[Or.]    83   P.    194.      The   fact   that    the   owner 
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and  the  duties  and  responsibilities  of  the  ovmer  are  not  altered.^^  The  -question 
IS  one  of  intention  to  be  d...ved  from  the  language  used/'  There  is,  however,  a 
presumption  against  a  demise,  and  the  contract  is  to  be  construed  as  one  for  an 
affreightment  unless  the  terms  show  a  clear  intendment  to  the  contrary,"  any  doubt 
being  resolved  in  favor  of  a  contract  of  affreightment,"  and  the  burden  of  showing 
a  demise  being  on  the  party  relying  thereon.^^ 

The  owner  must  provide  proper  fittings  and  equipment  for  the  service  in 
which  the  vessel  is  to  be  engaged,"  and  is  generally  required  to  furnish  a  vessel 
which  is  staunch,  strong,  and  in  every  way  fitted  for  such  service."  There  is  an 
implied  warranty  of  seaworthiness  at  the  inception  of  the  voyage  on  which  the 
charterer  is  entitled  to  rely,"  unless  he  examines  and  accepts  the  vessel  with  knowl- 
edge of  her  unseaworthy  condition.^"  A  carrier  contracting  to  carry  a  cargo  by 
water,  who  charters  a  vessel  belonging  to  a  third  person  to  transport  it  a  part  of 
the  distance,  is  the  shipper  as  to  such  vessel  and  may  maintain  a  suit  in  rem 
against  her  for  damages  to  such  cargo  due  to  unseaworthiness,  even  in  the  absence 
of  evidence  of  subrogation  to  the  rights  of  the  cargo  owner.^^ 

In  the  absence  of  a  provision  therein  to  the  contrary,  delay  in  reaching  the 
port  of  loading  does  not  put  and  end  to  the  charter  where  it  does  not  defeat  its 
object.^"     Where  the  charter  fixes  no  time  within  which  the  vessel  is  to  arrive  and 


agrees  to  pay  the  wages  of  the  crew  does 
not  prevent  its  being-  a  demise.  Auten  v. 
Bennett  [N.  T.]  76  N.  E.  609. 

13.  Charterer  is  not  in  such  case  liable 
for  injuries  to  seaman  due  to  defective  rig- 
ging. Grimberg  v.  Columbia  Packers'  Ass'n 
[Or.]  83  P.  194.  If  the  charter  party  Is  a  de- 
mise the  charterer  has  possession  with  the 
incidental  right  of  use,  but  if  less  than  a  de- 
mise, he  has  no  right  to  possession  but  only 
an  exclusive  right  of  use.  The  Arizonan,  136 
F.  1016. 

13.  Grimberg  v.  Columbia  Packers'  Ass'n 
[Or.]  S3  P.  194.  Charter  party  containing  no 
technical  "words  of  grant  or  demise,  and  not 
in  terms  letting  the  vessel  to  hire,  held  mere 
contract  of  affreightment,  so  that  charterer 
was  not  liable  for  death  of  seaman  due  to 
defective  rigging.  Id.  Provisions  that  vessel 
shall  be  kept  well  fitted,  tight,  etc.,  during 
voyage,  that  whole  vessel  shall  be  at  dis- 
posal of  charterers,  and  that  no  goods  shall 
be  loaded  otherwise  than  for  them,  held  to 
indicate  that  contract  was  one  of  affreight- 
ment. Id.  Words  "freighting"  and  "charter- 
ing" in  provision  that  first  party  "does  cove- 
nant and  agree  on  the  freighting  and  char- 
tering" of  the  vessel  for  one  voyage  held 
consistent  with  contract  of  affreightment. 
Id.  Provisions  whereby  charterer  covenants 
to  "charter  and  hire"  vessel  and  to  pay  for 
charter,  including  captain's  salary,  a  speci- 
fied sura  on  the  "acceptance"  of  the  vessel 
and  a  specified  sum  per  month  until  she  was 
discharged  of  her  cargo,  that  charterer 
should  "employ"  the  vessel  only  In  lawful 
trade,  that  charter  should  "commence"  when 
vessel  was  "delivered"  in  manner  designated, 
held  not  inconsistent  with  such  a  contract. 
Id.  Charter  held  not  tantamount  to  a  demise 
where  owner  agreed  to  furnish  charterer 
"with  the  services  of  the  tug  boat,  fully  man- 
ned and  equipped,"  and  paid  the  crew  for 
their  services.  The  Arizonan,  136  P.  1016. 
Fact  that  crew  were  selected  in  whole  or  In 
part  from  charterer's  night  crew  held  not  to 
change  the  rule,  they  being  the  servants  of 
the   owner.     Id.     Contract  held  not  to  make  I 


transportation  line  delivering  freight  to 
canal  boat  for  transportation  her  owner  pro 
'hac  vice,  but  to  be  a  mere  contract  of  af- 
freightmen  so  that  boat  was  not  a  mere 
bailee  for  hire.     The  Presque  Isle,  140  F.  202. 

14.  Grimberg  v.  Columbia  Packers'  Ass'n 
[Or.]  83  P.  194.  Will  not  be  considered  as 
a  lease  or  demise  for  the  time  being  unless 
the  intention  to  transfer  possession  and  own- 
ership to  the  charterer  Is  unequivocally  man- 
ifested by  the  contract.  Is  presumption  that 
ownership  continues  in  general  owner.  Au- 
ten V.  Bennett  [N.  Y.]  76  N.  E.  609.  Charter 
party  on  its  face,  and  purposes  for  which  it 
was  executed,  held  to  show  that  there  was 
a  demise  of  a  yacht  so  as  to  render  defend- 
ant liable  for  failure  to  return  it  in  as  good 
condition  as  he  received  It.     Id. 

15,  16.  Grimberg  v.  Columbia  Packers' 
Ass'n  [Or.]  83  P.  194. 

17.  Owner  is  liable  for  cost  of  lining  ves- 
sel where,  owing  to  her  construction,  it  was 
necessary  in  order  to  render  her  seaworthy 
for  carrying  a  cargo  of  asphalt  in  contem- 
plation when  the  charter  was  made,  and  also 
for  removing  such  lining  at  the  expiration 
of  the  charter.  Tweedie  Trading  Co.  v.  Dene 
Steam  Shipping  Co.,  140  F.  779. 

18.  Evidence  insufficient  to  show  that  ves- 
sel was  not  "tight,  staunch,  strong  and  in 
every  way  fitted  for  the  service,"  as  required 
by  charter,  by  reason  of  foulness  of  her  bot- 
tom. Glasgow  Shipowners'  Co.  v.  Bacon  [C. 
C.  A.]   139  P.  541,  affg.  132  F.  881. 

19.  The  Presque  Isle,  140  P.  202. 

20.  Must  be  actual  knowledge,  the  mere 
fact  that  stevedores  employed  by  him  had 
some  opportunity  to  observe  vessel's  condi- 
tion being  insufflcient.  The  Presque  Isle,  140 
P.  202. 

21.  Lake  carrier  contracting  to  carry 
cargo  from  New  York  to  Chicago  and  char- 
tering canal  boat  to  carry  it  through  Erie 
canal.     The  Presque  Isle,  140  F.  202. 

22.  Delay  of  sixty  days  held  not  to  have 
done  so  where  she  was  loaded  by  charterer 
on  her  arrival  and  carried  and  delivered  her 
cargo    as    contemplated,    and    in    such    case 
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receive  her  cargo,  she  is  only  bound  to  make  reason'able  efforts  to  enter  as  speedily 
as  practicable  upon  the  performance  of  the  voyage  named  in  the  charter,^^  and, 
having  made  such  efforts,  the  owner  is  not  responsible  for  any  loss  sustained  by 
the  charterer  by  reason  of  the  fact  that  she  is  delayed  without  fault  on  his  part  or 
that  of  the  crew  in  reaching  the  port  of  loading.^* 

In  the  absence  of  an  express  provision  to  the  contrary  the  charterer  is  bound 
to  have  the  cargo  ready  for  loading  at  the  proper  place  so  as  to  give  the  vessel 
reasonable  dispatch.^^  The  fact  that  the  vessel  is  delayed  in  reaching  the  port 
through  no  fault  of  her  own  does  not  excuse  the  charterer  in  this  regard  provided 
it  is  not  so  long  as  to  frustrate  the  object  of  the  contemplated  voyage.^' 

In  the  absence  of  any  speed  warranty  or  provision  in  the  charter  for  docking 
or  cleaning,  the  charterer  is  not  entitled  to  a  deduction  because  the  speed  of  the 
vessel  is  retarded  on  account  of  the  foul  condition  of  her  bottom,  of  which  he  knew 
when  the  contract  was  made,  or  should  have  expected  from  the  circumstances.^" 
Though  the  vessel  is  so  disabled  by  stranding  as  to  render  her  unfit  to  perform 
the  service  for  which  she  is  engaged,  so  that,  under  the  terms  of  the  charter  there 
can  be  no  recovery  of  hire  for  the  remainder  of  the  voyage,  the  owner  is  nevertheless 
entitled  to  recover  hire  for  the  time  occupied  in  discharging  at  the  port  of  destina- 
tion, it  appearing  that  the  accident  did  not  affect  the  actual  ability  of  the  vessel 
to  discharge,  though  there  was  some  delay  owing  to  the  condition  of  the  cargo  as  n 
result  of  such  stranding.^' 

As  in  the  case  of  any  other  bailee  for  hire,  the  charterer  of  a  vessel  is  bound  to 
exercise  the  diligence  of  a  prudent  man  with  respect  to  it,  and  is  responsible  to 
the  owner  for  any  default.'''    He  is  not,  however,  liable  for  loss  due  to  inevitable 


owner  Is  entitled  to  recover  freight  at  char- 
ter rate.  Schooner  Mahukona  Co.  v.  Chas. 
Nelson  Co.,  142  F.  615. 

23.  Schooner  Mahukona  Co.  v.  Chas.  Nel- 
son Co.,  142  F.  615. 

24.  Charterer  not  entitled  to  set  off 
damages  due  to  delay  caused  by  storm. 
Schooner  Mahukona  Co.  v.  Chas.  Nelson  Co., 
142  F.  615.  The  owner  is  not  liable  to  the 
charterer  for  delay  in  delivery  due  to  re- 
pairs made  necessary  by  the  stranding  of 
the  vessel  on  the  way  to  the  port  of  deliv- 
ery, where  he  exercises  good  faith  and  rea- 
sonable diligence  in  the  prosecution  of  the 
work.  Charterer  not  entitled  to  demurrage 
exacted  by  the  owner  from  contractor  mak- 
ing the  repairs  for  delay  in  completing  the 
work.  Tweedie  Trading  Co.  v.  Dene  Steam 
Shipping  Co.,  140  F.  779. 

25.  Charterer  held  liable  for  demurrage 
for  delay  in  loading  vessel,  though  cargo  in- 
tended for  her  had  been  forwarded  by  an- 
other vessel  and  it  was  necessary  to  manu- 
facture another  one,  which  was  done  with 
reasonable  diligence,  where  charter  con- 
tained no  provision  as  to  time  when  vessel 
should  arrive,  nor  for  lay  days,  nor  for  her 
loading  at  any  particular  dock  or  place. 
Schooner  Mahukona  Co.  v.  One  Hundred  and 
Eighty  Thousand  Feet  of  Lumber,  142  F.  578. 
Evidence  held  insufficient  to  show  that  char- 
ter was  modified  so  as  to  provide  that  ves- 
sel should  wait  thirty  days  before  commenc- 
ing to  load,  and  should  thereafter  receive 
cargo  only  so  fast  as  the  same  was  manu- 
factured at  the  mill.     Id. 

26.  Schooner  Mahukona  Co.  v.  One  Hun- 
dred and  Eighty  Thousand  Feet  of  Lumber, 
142  F.  578. 


27.  Charterer  of  vessel  by  time  charter 
held  not  entitled  to  deduction  where  charter' 
contained  no  guaranty  of  speed,  and  clause 
in  printed  charter  providing  for  docking  and 
cleaning  was  stricken  out,  and  charterer 
knew  that  she  had  not  been  docked  for  sev- 
eral months  during  which  time  she  had  been 
in  tropical  waters.  Glasgow  Shipowners'  Co. 
V.  Bacon  [C.  C.  A.]  139  P.  541,  aftg.  132  F. 
881.  In  any  event  not  entitled  to  recover 
where  evidence  does  not  show  how  much  of 
loss  of  speed  was  due  to  foul  bottom  and 
how  much  to  other  causes,  and  it  does  not 
appear  definitely  to  what  extent  bottom  was 
covered  with  barnacles,  etc.     Id. 

28.  There  being  no  valid  claim  against  the 
ship  for  damage  to  the  cargo  through  the 
stranding  under  the  charter  and  the  Harter 
act.  Lake  Steam  Shipping  Co.  v.  Bacon,  137 
P.  961. 

29.  City  hiring  scow  under  verbal  charter 
held  insufficient  to  establish  that  injury  to 
libelant's  barge  was  caused  by  her  being 
struck  by  one  of  respondent's  tugs,  she  be- 
ing under  charter  to  respondent  and  lying 
at  its  dock  when  struck.  Blakeslee  v.  New 
York  Cent.,  etc.,  R.  Co.  [C.  C.  A.]  139  F.  239. 
Hirer  of  a  vessel  notified  owner  that  he 
had  sent  it  to  latter's  dock,  but  it  did  not 
reach  there  and  was  found  elsewhere  by  the 
and  leaving  it  in  exposed  place  held  liable 
for  its  loss  by  being  crushed  by  floating  ice. 
Bleakley  v.  New  York,  139  P.  807.  Evidence 
ownej  in  a  damaged  condition.  Held  that, 
even  it,  under  the  contract  of  hiring,  he  was 
not  under  tiie  ordinary  obligation  of  a  bailee 
to  return  it,  he  assumed  that  obligation  by 
such  notice  and  thereby  made  himself  liable 
for  at   least   the  cost   of   towage   to   owner's 
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accidenyo  .r  the  fault  of  the  owners."  Lessees  of  a  boat  who,  at  the  expiration 
o±  the  lease,  undertake  to  deliver  it  to  the  lessor  at  a  port  other  than  that  named 
m  the  lease,  although  at  the  owner's  request  and  without  charge,  are  bound  to  exer- 
cise such  maritime  skill  and  care  as  is  reasonable  under  the  conditions  existing  at 
the  time,  and  are  liable  for  any  tort  committed  by  them  during  the  towage  growing 
out  of  their  negligence.^''  The  lessor  cannot  recover  as  for  a  total  loss  on  the 
ground  that  the  damage  cannot  be  repaired  without  the  expenditure  of  an  amount 
exceeding  half  the  vessel's  value  after  the  repairs,  in  the  absence  of  an  abandonment 
of  the  vessel  to  the  lessee."" 

As  a  general  rule  the  owner  rather  than  the  charterer  is  entitled  to  salvage 
awards  for  services  rendered  by  a  vessel,  unless  the  charter  amounts  to  a  demise  or 
there  is  an  agreement  to  the  contrary.'*  The  charterer  is,  however,  entitled  to 
recover  any  damage  resulting  from  delay  and  to  recover  payments  for  unearned 
services  made  under  mistake  of  fact.""  The  fact  that  the  owner  accepted  the  pep 
diem  compensation  for  the  time  occupied  by  the  salvage  service  does  not  estop  him 
from  claiming  the  award  in  the  absence  of  a  showing  that  there  was  any  controversy 
in  that  regard  between  the  parties,  or  that  the  owner  asserted  in  terms  that  the 
vessel  was  in  the  charterer's  service  during  such  time."" 

A  charter  party  is  to  be  construfed  in  the  same  manner  as  any  other  contract." 
The  intention  of  tlie  parties  controls,"^  and  their  rights  and  obligations  are  to  be 
determined  from  the  language  used."'  They  will  be  deemed  to  have  contracted 
with  reference  to  the  usages  of  the  port  where  the  charter  is  made.*"  The  construc- 
tion of  particular  charter  provisions  with  reference  to  the  docking  and  cleaning  of 
the  vessel,*^  the  time  when  she  is  required  to  sail,*''  liability  for  improper  stowage,*" 


dock.     Swenson  v.  Ward,  48  Misc.   534,  96  N. 
T.  S.  175. 

30.  No  accident  can  be  regarded  as  in- 
evitable whicli  could,  with  the  exercise  of 
proper  care,  have  been  foreseen  and  pro- 
vided against.  Damage  to  scow  lying  on 
northerly  side  of  pier  due  to  drifting  ice 
held  not  the  result  of  inevitable  accident. 
Bleakley  v.  New  York,  139  P.  807. 

31.  The  bailee  of  a  barge  is  not  respon- 
sible for  a  loss  caused  by  the  manner  of  its 
loading,  when  such  loading  is  under  the  di- 
rection and  control  of  the  master  of  the 
barge,  who  is  kept  on  board  by  the  bailors 
and  vested  by  them  with  such  direction  and 
control.  Under  such  circumstances  defend- 
ant would  not  be  liable  for  taking  barge  to 
sea,  though  manner  of  loading  was  such  as 
to  make  danger  of  doing  so  obvious.  Dun- 
woody  V.  Saunders   [Fla.]   39  So.  965. 

32.  Lessees  of  houseboat  held  negligent 
in  attempting  to  tow  boat  by  placing  it  be- 
tween two  loaded  scows,  and  in  attempting 
to  tow  it  at  all  in  the  then  condition  of  wind 
and  sea.  Cotton  v.  Almy  [C.  C.  A.]  141  P. 
358. 

33.  Even  if  rule  applied  in  marine  insur- 
ance is  applicable.  Cotton  v.  Almy  [C.  C.  A.] 
141  P.  358. 

34.  35,  36.     The  Arizonan,  136  P.  1016. 

37.  Auten  v.  Bennett  [N.  T.]   76  N.  B.  609. 

38.  Rosasco  v.  Pitch  Pine  Dumber  Co.  [G. 
C.  A.]   138  P.  25,  affg.  121  P.  437. 

39.  Depend  upon  stipulations  of  the  con- 
tract as  to  liability  for  delay  in  unloading. 
Adamson  &  Mail  v.  4,300  Tons  Pyrites  Ore, 
137  P.   998. 

40.  One  permitting  his  vessel  to  be  char- 
tered by  brokers  at  a  port  where  a  usage  ex- 


ists for  shipbrokers  to  execute  charters  with- 
out reference  to  the  master  of  the  vessel  will 
be  regarded  as  having  contracted  with  refer- 
ence to  such  usage.  Richard  J.  Biggs  &  Co. 
V.  Langhammer  &  Son   [IVId.]    63  A.  198. 

41.  Under  provision  that  charter  might 
require  vessel  to  be  docked  and  cleaned  once 
every  six  months,  hire  to  be  suspended  until 
she  was  again  in  a  proper  condition  for  serv- 
ice, but  requiring  charterer  to  send  her  to 
United  States  port  where  there  were  dock- 
ing facilities,  and  that  charterer  should  pay 
for  all  time  lost  in  shifting  ports  for  that 
purpose,  held  that  he  was  liable  for  hire  dur- 
ing month  spent  in  waiting  for  repair  of 
docks,  during  which  time  she  was  subject 
to  his  orders  and  could  have  been  sent  else- 
where. Albis  Co.  v.  Munson  IC.  C.  A.]  139 
P.  234,  aftg.  130  P.  32.  Rule  that  it  is  the 
duty  of  the  party  injured  by  breach  of  con- 
tract to  use  reasonable  means  to  minimize 
damages  held  not  applicable  so  as  to  have 
required  owner  to  have  sent  her  to  anotlier 
port  and  thus  lessen  •  delay,  since  loss  was 
one  accruing  to  charterer,  and  charterer 
could  and  should  have  himself  sent  her  to 
another  port.     Id. 

42.  Provision  that  loading  port  was  to  be 
named  before  vessel  left  Venice,  "but  vessel 
to  sail  48  hours  after  orders  are  given,"  held 
to  apply  to  orders  given  after  vessel  was 
loaded  and  not  to  time  she  was  required  to 
sail  from  Venice  after  the  naming  of  the 
port  of  loading.  Rosasco  v.  Pitch  Pine  Lum- 
ber Co.  [C.  C.  A.]  138  P.  25,  affg.  121  P.  437. 
Provision  requiring  vessel  to  sail  in  ballast 
for  port  of  loading  within  48  hours  after 
notice  designating  such  port  held  not  a  con- 
dition precedent,  a  breach  of  which  entitled 


1473 


SHIPPING  AJSTD  WATEE  TEAFPIC  §  6. 


6  Cur.  Law, 


the  place  of  delivery  of  the  cargo  and  the  risks  incident  thereto,**  and;  liability  far 
loss  ol  goods  after  they  are  unloaded,*"  will  be  found  in  the  notes. 

The  usual  rules  as  to  the  rescission  *"  and  modification  of  the  contract  apply.*' 
Tlie  justifiai^le  abandonment  of  the  vessel  because  of  perils  of  the  sea  authorizes 
1!;e  cargo  owners  to  treat  the  contract  as  at  an  end  and  to  refuse  to  go  on  with 
the  voyage,  at  least  where  the  master  does  not  rejoin  the  ship  before  anyone  else 
takes  possession,  or  does  not  get  it  back  from  the  salvors  before  the  cargo  ovmers 
have  been  heard  from.*' 

Charter  parties  and  similar  contracts  which  do  not  call  for  the  exercise  of  any 
personal  skill,  and  can  be  performed  equally  well  by  anyone,  may  be  assigned  by 
the  charterer  without  the  consent  of  the  owners.*^  The  burden  of  the  obligations 
imposed  thereby  cannot,  however,  be  assigned  without  such  consent.""  The  indorse- 
ment and  transfer  of  the  contract  to  the  assignee  transfers  to  him  all  the  assignor's 
rights  thereimder,"^  but  there  is  an  implied  contract  on  the  part  of  the  assignee  to, 
the  assignor  that  he  wiU.  carry  out  such  contract,  and  he  is  liable  for  all  damages 
resulting  to  the  latter  from  his  failure  to  do  so."^ 

The  damages  recoverable  for  breach  of  a  charter  are  of  the  character  con- 
templated by  the  parties  at  the  time  of  making  the  contract,  or  such  as  might  rea-i 
sonably  have  been  expected  to  follow  its  breach."^  The  measure  of  damages  for 
breach  by  failure  to  carry  the  full  amount  of  merchandise  agreed  to  be  carried  is 
the  market  value  of  the  quantity  not  delivered  at  the  port  where  it  is  agreed  to  be 


the  charterer  to  cancel  the  contract,  in  view 
of  a  subsequent  provision  that  charter  should 
be  canceled  if  she  did  not  arrive  at  port  of 
loading  before  a  specified  day,  and  fact  that 
she  did  so  arrive.     Id. 

43.  Ship  held  responsible  for  bad  stowage 
though  stevedores  were  selected  by  char- 
terer, as  charter  provided  that  they  might 
be,  where  it  was  further  provided  that  they 
should  be  under  the  direction  of  the  master 
and  that  owners  should  be  responsible  for  all 
risks  of  loading  and  stowage.  Corsar  v.  J. 
D.  Spreckels  &  Bros.  Co.  [C.  G.  A.]  141  F. 
260,   rvg.   125   F.   786. 

44.  Where  vessel  Is  equipped  and  char- 
tered for  purpose  of  supplying  troops  with 
water,  and  agrees  to  deliver  it  at  such 
places  as  ordered,  held  that  it  would  be  pre- 
sumed that  parties  mutually  intended  that 
water  should  be  supplied  to  soldiers  when- 
ever or  wherever  they  might  be  at  sea,  if 
necessity  required.  Donald's  Case,  39  Ct.  CI. 
357.  Under  charter  of  boat  for  purpose  of 
furnishing  troops  with  water,  providing  that 
owners  are  to  bear  marine  risk  and  char- 
terers the  war  risk,  injury  to  vessel  due  to 
furnishing  water  to  transports  during  rough 
weather  is  not  a  war  risk.  Id.  Injuries  to 
water  boat  in  delivering  water  to  transport 
held  not  attributable  to  charterers  under 
provision  requiring  them  to  make  such  re- 
pairs as  are  the  result  of  their  own  fault. 
Id.  Where  charter  contains  no  provision 
that  water  shall  only  be  delivered  in  calm 
sea  or  harbors,  it  will  be  presumed  that  it 
was  designedly  omitted  and  that  water  is  to 
be  delivered  where  wanted,  though  attended 
with   risks.     Id. 

45.  Where  charter  gave  charterers  abso- 
lute right  to  select  place  for  unloading,  pro- 
vided only  that  steamer  should  always  lie 
safely  afloat  at  any  stage  of  tide,  and  con- 
tained further  provision  that  charterers 
would   indemnify   owners  from  any  liability 


that  might  arise  from  captain's  signing  bills 
of  lading  or  otherwise  complying  with  the 
same,  held  that  f'harterers  and  not  0"wners 
were  liable  for  damage  to  plaintiff's  goods 
caused  by  collapse  of  pier  on  which  they  had 
been  unloaded.  Rosenstein  v.  Vogemann  [N. 
Y.]  77  N.  E.  625,  a£Eg.  102  App.  Div.  39,  92 
N.   T.   S.   86. 

40.  Charter  held  not  to  have  been  re- 
scinded by  mutual  consent.  Schdoner  Mahu- 
kona  Co.  v.  Chas.  Nelson  Co.,   142   F.    615. 

47.  Local  quartermaster  held  to  have  no 
authority  to  settle  claim  for  damages  to  wa- 
ter boat  chartered  by  government  resulting 
from  a  risk  which  government  did  not  as- 
sume under  charter.  Donald's  Case,  39  Ct. 
CI.  357. 

48.  Is  a  breach  of  the  contract  amounting 
to  a  renunciation  which  authorizes  the  other 
party  to  rescind.  The  Eliza  Lines,  26  S.  Ct.  8, 
rvg.  [C.  C.  A.]  114  F.  307  [C.  C.  A.]  132  F. 
242. 

49.  Charter  and  contract  w^hereby  owners 
agreed  to  furnish  charterers  with  cargo  of 
lumber  at  specified  price  per  thousand  in 
addition  to  freight.  Frese  v.  Moore  [Cal. 
App.]    82  P.   542. 

50.  Civ.  Code  1457.  Charterer,  in  such 
case,  becomes  surety  to  secure  performance 
by  assignee.  Frese  v.  Moore  [Cal.  App.]  82 
P.   542. 

51.  Civ.  Code  §  1459.  Release  of  owners 
by  assignee  is  conclusive  on  assignor.  Frese 
V.  Moore    [Cal.  App.]    82  P.   542. 

52.  Where  plaintiff  assigned  charter  and 
contract  to  defendant  at  a  higher  rate  than 
that  which  he  was  required  to  pay,  and  de- 
fendant released  owners  without  plaintiff's 
consent,  held  that  he  was  liable  to  plaintiff 
for  all  the  benefits  he  would  have  received 
if  contract  had  been  performed  as  contem- 
plated.    Frese  v.  Moore  [Cal.  App.]  82  P.  542. 

63.     Tha  A-  Denicke  [C.  C.  A.]  138  F.  645. 
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delivered  at  the  time  it  was  to  be  delivered,  less  its  value  at  the  port  where  the 
vessel  agreed  to  receive  it  and  the  freight  agreed  to  be  paid." 

§  7.  Navigation  and  collision.  A.  Rules  for  navigation  and  their  operation 
in  general.^^ — A  fault  of  navigation  imposing  legal  liability  for  a  collision  must  be 
one  which  was  clearly,  at  the  time,  bad  seamanship,  irrespective  of  its  results.'" 
Paults  which  do  not  cause  or  materially  affect  the  collision  are  immaterial."  Er- 
rors of  judgment  in  extremis  will  not  ordinarily  be  regarded  as  faults."'  There  is 
no  legal  liability  for  a  collision  due  to  inevitable  accident,""  but  a  vessel  is  not 
excused  because  of  her  inability  to  maneuver  immediately  before  the  collision 
where  she  has  deliberately  placed  herself  in  a  position  where  she  will  not  be  free 
to  do  so.°°  The  question  in  collision  cases  is  not  what  the  coUidiag  vessels  do 
when  they  get  close  together,  but  what  maneuver  they  were  bound  to  adopt,  and 
what  one  they  actually  did  adopt,  when  they  were  still  far  enough  apart  to 
maneuver  in  safety.*^ 

A  vessel  violating  the  navigation  rules  is  presumably  in  fault  for  an  ensuing 
collision,"^  and  has  the  burden  of  showing  that  such  disregard  could  not  have  been 
one  of  the  causes  thereof,"'  but  where  it  appears  that  she  has  not  violated  any 
such  regulation,  but  has  only  neglected  the  usual  and  proper  measures  of  precau- 
tion, the  burden  resting  on  her  to  show  that  the  collision  was  not  owing  to  her 


54.  For  failure  to  carry  full  amount  of 
lumber.  The  A.  Denicke  [C.  C.  A.]  138  F. 
645.  Liability  of  barge  for  failure  to  carry 
lull  amount  of  lumber  is  not  necessarily  the 
same  as  liability  of  charterer  to  one  to 
■whom  he  has  sold  the  lumber  for  failure  to 
deliver  the  full  amount.      Id. 

It  not  appearing  that  lumber  was  sold  by 
charterer  at  port  where  it  was  to  be  re- 
ceived by  barg-e  at  less  than  the  market 
price,  and  there  being-  a  presumption  that 
such  price,  with  freight  added,  would  at  least 
have  equaled  price  at  which  he  had  agreed 
to  sell  it  at  port  of  delivery,  held  that  he 
was   onlv  entitled  to  nominal  damages.     Id. 

55.  See  4  C.  L.   1459. 

5C.  Liability  does  not  necessarily  follow 
from  acts  or  omissions  without  which  col- 
lision would  not  have  occurred.  The  Jumna, 
140  K.  743. 

57.  Collision  held  to  have  been  brought 
about  by  failure  to  properly  locate  lookout. 
The  Vendamore  [C.  C.  A.]  137  F.  844,  affg. 
131  F.  154.  Signals  of  vessels  held  immate- 
rial, even  if  improper,  where  they  were  not 
misled  thereby.  The  City  of  Lowell,  139  F. 
901.  Pact  that  schooner  exhibited  false  and 
misleading  light  in  the  extremity  of  the  col- 
lision held  not  to  require  division  of  dam- 
ages, it  being  doubtful  whether  it  contrib- 
uted to  the  collision,  which  was  fully  ac- 
counted for  by  the  plain  fault  of  the 
steamer  with  which  she  collided.  The  Pur- 
nessia,  137  F.  955.  Dumping  scow  which 
broke  from  tow  in  high  wind  and  drifted 
against  yacht  held  not  responsible  for  in- 
juries to  latter,  by  reason  of  absence  of  an- 
chor chain  or  cable,  where  evidence  showed 
that  anchor,  if  it  could  have  been  used, 
would  not  have  prevented  collision  because 
of  the  wind.  The  Scow  No.  51  H,  140  P.  70. 
Where  .the  privileged  vessel  keeps  her 
course  until  collision,  as  she  is  bound  to  do. 
It  is  not  material  to  inquire  whether  or  not 
there  was  any  incompetency  on  the  part  of 
her  lookout.     The  Fannie  Hayden,  137  P.  280. 

58.  The  Jumna,  140  P.  743.  A  vessel  will 
not  be  held  liable  for  errors  of  seamanship 
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committed  when  confronted  with  great  peril 
into  which  she  has  been  brought  by  the  ac- 
tion of  another  vessel.  Brigham  v.  Lucken- 
bach,  140  F.  322. 

59.  Collision  between  steamer  being  towed 
by  three  tugs  and  another  tug  with  three 
tows  caused  by  the  breaking  of  a  hawser  by 
which  steamer  was  being  towed,  held  the  re- 
sult of  inevitable  accident.  The  Jumna,  140 
F.  743.  Jamming  of  tug's  wheel,  claimed  to 
have  prevented  her  from  avoiding  collision, 
held  not  an  unavoidable  accident  relieving 
her  from  responsibility  where  it  was  due  to 
the  suddenness  with  which  it  was  turned, 
which  would  not  have  been  necessary  had 
she  had  a  more  vigilant  lookout  and  thus 
seen  the  approaching  schooner  earlier. 
Brigham  v.  Luckenbach,  140  P.  322.  Evi- 
dence held  insuflicient  to  show  that  yacht 
was  caused  to  break  loose  by  being  fouled 
by  another  yacht  which  dragged  her  anchors, 
though  reasonable  provision  had  been  made 
to  secure  her,  but  that  the  injuries  to  both 
were  due  to  the  extraordinary  severity  of  the 
storm  and  were  the  result  of  inevitable  ac- 
cident.    The  Kentonia,  141  F.  384. 

60,  61.     The  Transfer  No.  10,  137  P.  666. 

62.  Vessel  on  wrong  side  of  East  river. 
The  Transfer  No.  10,  137  P.  666.  Vessel  navi- 
gating East  river  in  violation  of  narrow- 
channel  rule  requiring  vessels  to  keep  to 
the  right,  and  of  state  statute  requiring  ves- 
sels on  that  river  to  keep  as  near  the  center 
of  the  stream  as  possible,  held  In  fault  for 
collision.     Id. 

63.  The  Pannie  Hayden,  137  P.  280.  A 
vessel  which  has  been  found  guilty  of  a 
palpable  violation  of  a  statutory  require- 
ment relative  to  navigation,  sufficient  in  it- 
self to  cause,  and  which  in  the  judgment  of 
the  court  did  cause,  the  collision,  cannot  es- 
cape liability  by  merely  throwing  doubt  on 
the  conduct  of  the  other  vessel,  but  must 
clearly  and  conclusively  establish  that  the 
collision  was  caused  by  the  fault  of  such 
vessel.  Baltimore  Steam  Packet  Co.  v.  Coast- 
wise Transp.  Co.,  139  P.  777. 
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neglect  as  the  efficient  cause  is  only  the  ordinary  one."*  Violation  of  such  rules 
is  not  excused  because  it  may  result  in  easier  navigation,  or  because  it  is  customary 
to  violate  them  under  certain  tidal  conditions/^  and  they  are  equally  applicable  to 
passenger  steamers  running  regularly  on  an  established  route  on  schedule  time."" 

(§7)  B.  Lights,  signals,  and  lookouts.  Lights.^'' — Vessels- must  show  the 
prescribed  lights  in  the  prescribed  manner."'  Unfinished  brealrwaters  and  like 
structures  should  be  properly  lighted  at  night."* 

Signals.'" — The  passing  "''^  and  fog  signals  required  by  the  navigation  rules 
must  be  given.''^  The  burden  is  upon  the  libelant  to  show  -that  fog  signals  were 
not  given.''' 

Loolcouts.''* — Every  vessel  is  required  to  have  a  competent  and  efficient  look- 
out'^ who  should  be  stationed  at  the  point  best  suited  for  the  purpose  alike  of 


64.  Privileged  vessel  not  In  fault  even  if 
there  Tvas  incompetency  on  part  of  lookout 
where  she  kept  her  course.  The  Fannie 
Hayden,  137  F.  280. 

65.  Vessel  on  wrong  side  of  channel  in 
East  river.     The  Transfer  No.  10,  137  F.  666. 

66.  Are  liable  for  damages  for  collision 
resulting  from  excessive  speed  in  harbor 
during  fog.  The  Bellingham,  138  F.  619. 
Steamer  held  not  to  be  regarded  as  ferryboat 
making  regular  trips  across  harbor  so  as  to 
be  entitled  to  peculiar  privileges.     Id. 

87.     See  4  C.  L.  1461. 

68.  Evidence  held  to  show  that  schooner's 
lights  were  properly  set  and  burning  at  the 
time  of  the  collision.  Brigham  v.  Lucken- 
bach,  140  F.  322;  The  Fannie  Hayden,  137 
P.  280. 

"Vessel  moored  at  end  of  wharf  in  navi- 
gable part  of  narrow  stream  constantly 
traversed  by  vessels  held  in  fault  for  failure 
to  carry  a  light  so  that  she  could  not  recover 
damages  for  collision.  Even  if  Act  June  7, 
1897,  c.  4,  art.  11,  30  St.  98,  and  rule  of  board 
of  supervising  inspectors  adopted  Feb.  8, 
1899,  relating  to  lights  on  moored  vessels, 
did  not  apply,  "special  circumstances"  re- 
quired her  to  carry  lights  under  art.  29  of 
the  Act  of  1897.  The  Millville,  137  P.  974. 
Schooner  held  not  in  fault  for  failing  to 
show  a  flare-up  light  to  a  tug  approaching 
from  forward  of  her  beam,  since  shoTving 
such  a  light  would  have  been  a  fault  (Art.  10, 
sailing  rules)  while  vessels  were  approach- 
ing, and  it  was  too  late  to  do  so  when  dam- 
ages became  apparent  (Art.  12).  Brigham  v. 
Luckenbach)  140  F.  322.  Evidence  held  not 
to  show  that  schooner  was  a  vessel  being 
overtaken  by  another  so  as  to  make  her  in 
fault  for  failing  to  show  a  white  or  flare-up 
light.      The  Fannie  Hayden,   137  P.   280. 

Catboat  in  fault  for  collision  with  tug  for 
failure  to  have  lantern  with  green  glass  on 
one  side  and  red  on  the  other,  as  required 
by  Act  Aug.  19,  1890,  c.  802,  art.  7,  §  35,  23 
St.  322.     The  Our  Friend,   142  P.  274. 

69.  Use  of  white  light  by  government  to 
mark  end  of  unfinished  breakwater  in  Great 
Lakes,  instead  of  red  one,  such  as  is  used 
by  lighthouse  board  to  mark  finished  struc- 
tures, held  not  misleading  so  as  to  exoner- 
ate master  of  vessel  from  charge  of  negli- 
gent navigation  in  running  into  it,  it  ap- 
pearing that  it  had  been  the  custom  to  so 
mark  such  structure  for  many  years,  and 
that  master  had  received  notice  warning  him 
of  such  structure  to  which  he  paid  no  at- 
tention. Davidson  S.  S.  Co.  v.  U.  S.  [C.  C.  A.] 
142   F.   315.     Evidence  held  sufficient  to  sus- 


tain  verdict   holding   owner   liable   for   dam- 
age to  breakwater.     Id. 

70.  See  4  C.  L.  1461. 

71.  The  one  of  two  meeting  steam  ves- 
sels having  the  other  on  her  starboard  side 
is  required  to  indicate  by  one  blast  of  her 
whistle  her  intention  to  direct  her  course  to 
starboard,  and  by  tTvo  blasts  her  intention 
to  direct  her  course  to  port,  to  "which  the 
other  vessel  shall  promptly  respond.  The 
New  Hampshire  [C.  C.  A,]  136  P.  769.  If  one 
of  the  meeting  vessels  does  not  intend  to  ac- 
quiesce in  the  passing  signals  of  the  other, 
it  is  her  duty  to  sound  alarms  for  the  pur- 
pose of  notifying  the  latter  of  that  fact.  The 
Transfer  No.  10,  137  P.  666.  In  case  the  pilot 
of  either  of  t"wo  vessels  approaching  each 
other  fails  to  understand  the  course  or  inten- 
tion of  the  other,  he  is  required  to  signify 
the  same  by  proper  signals,  and,  in  such 
case,  if  the  vessels  have  approached  within 
half  a  mile  of  each  other,  both  must  slow 
do"wn  until  the  proper  signals  are  given,  an- 
swered, and  understood,  or  until  they  have 
passed  each  other.  Rule  3  of  board  of  su- 
pervising inspectors.  The  Atlantic  City,  136 
F.  996.  Both  vessels  held  in  fault  for  fail- 
ure to  observe  this  rule.     Id. 

72.  Evidence  held  to  sustain  finding  that 
fog  was  not  so  thick  as  to  render  the  ordi- 
nary rules  of  navigation  inapplicable,  or  to 
render  vessel  in  fault  for  failure  to  give  fog 
signals.  The  New  Hampshire  [C.  C.  A.]  136 
P.  769. 

Skiffs  and  the  like  navigating  on  waters 
emptying  into  the  Gulf  of  Mexico  are  re- 
quired to  sound  fog  horns  in  a  fog.  Pilot 
rules  adopted  March  1,  1897.  U.  S.  Rev.  St. 
§  4233,  rule  15  D.,  2  Fed.  St.  Ann.  189.  Quin- 
ette  V.  Bisso  [C.  C.  A.]  136  P.  825.  Failure 
to  do  so  is  contributory  negligence.  Id. 
Noise  made  by  patent  rowlocks  on  skiff  held 
not  equivalent  to  fog  horn.     Id. 

Vessels  lying  at  anchor  in  a  fog  must  give 
the  required  fog  signals.  Schooner  lying  at 
anchor  held  solely  in  fault  for  failure  to 
sound  fog  signals  required  by  art.  15d  of 
navigation  rules.  Baltimore  Steam  Packet 
Co.  V.  Coastwise  Transp.  Co.,  139  P.  777.  Evi- 
dence held  sufficient  to  establish  fact  that 
there  was  a  fog.     Id. 

73.  Quinette  v.  Bisso  [C.  C.  A.]  136  P.  825. 

74.  See  4  C.  L.  1462. 

75.  "When  the  only  two  men  on  deck  are 
engaged  in  taking  down  sail  in  the  night- 
time, there  is  no  proper  lookout.  Schooner 
held  in  fault  for  collision  with  another  one 
having  the  right  of  way.  The  Fannie  Hay- 
den, 137  P.  280.     A  seaman  whose  duty  it  is 
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hearing  and  observing  the  approach  of  all  objects  likely  to  be  brought  into  collision 
with  the  vessel.'* 

(§7)  0.  Steering  and  sailing  rules.'''' — As  a  general  rule  vessels  approaching 
each  other  head  on,  or  nearly  so,  are  required  to  pass  port  to  port."  When  two 
steam  vessels  are  crossing  so  as  to  involve  risk  of  collision,  ihe  one  having  the 
other  on  her  starboard  side  is  required  to  keep  out  of  the  way  of  the  other.™ 

When  a  steam  vessel  and  a  sailing  vessel  are  proceeding  in  such  directions  as 
to  involve  risk  of  collision,  the  former  must  keep  out  of  the  way  of  the  latter.*" 
So,  too,  an  overtaking  vessel  must  keep  out  of  the  way  of  the  overtaken  one." 


to  watch,  but  who  groes  aft  Into  the  cabin  to 
rake  the  stove,  is  not  at  the  time  a  compe- 
tent and  proper  watch.  Id.  The  services  of 
a  proper  lookout,  suitably  located,  cannot  be 
dispensed  with  tiecause  some  officer  of  the 
ship,  engaged  in  other  duties,  may  or  may 
not  have  observed  the  approaching  vessel  or 
heard  its  signals.  Failure  to  have  lookout 
in  bow  not  excused  because  officer  who  was 
there,  arranging  to  lower  anchor,  did  not 
hear  fog  signals  of  approaching  vessel,  or 
observe  her.  The  Vendamore  [C.  C.  A.]  137 
P.  844,  affig.  131  F.  154.  Assignment  as  to 
want  of  proper  lookout  held  unavailable,  It 
appearing  that  there  was  a  lookout  at  his 
proper  station  and  that  he  could  not  see  skiff 
before  it  was  run  down  owing  to  the  dense 
fog.  Quinette  v.  Blsso  [C.  C.  A.]  136  F.  825. 
Steamer  in  fault  for  collision  in  fog.  The 
Furnessia,  137  P.  955.  Tug  navigating  in 
nighttime  in  place  frequented  by  vessels 
held  in  fault  for  collision  with  schooner  by 
reason  of  Inattention  and  lack  of  vigilance 
of  person  stationed  in  her  pilot  house  Tvho 
was  undertaking  to  act  as  lookout.  Brig- 
ham  V.  Luckenbach,  140  P.  322.  Steamer  in 
fault  for  not  having  lookout,  it  appearing 
that  had  she  had  one  he  could  have  seen  the 
danger  In  time  to  have  avoided  It  by  en- 
abling her  to  stop  and  reverse.  The  North- 
man, 139  F.  692.  Tug  with  tows  and  barge 
about  to  anchor  held  both  in  fault  for  col- 
lision because  neither  had  an  efficient  look- 
out. The  Violetta,  141  F.  690.  Tug  with  car 
floats  on  each  side  projecting  ahead  of  her 
so  as  to  shut  o££  view  of  pilot  held  in  fault 
for  running  into  rowboat,  for  falling  to 
have  a  lookout,  to  give  warning  signal,  and 
to  slacken  speed.  Klutt  v.  Philadelphia  & 
R.  Ry.  Co.  [C.  C.  A.]  142  P.  394,  rvg.  133  P. 
1003.  Tug  in  fault  for  collision  with  cat- 
boat  for  failure  to  station  lookout  on  dark 
night.  The  Our  Friend,  142  P.  274.  Steamer 
colliding  with  hawser  stretched  across  slip 
held  not  In  fault  for  falling  to  have  lookout 
forward,  It  appearing  that  presence  of  a 
watchful  person  there  "would  not  have 
averted  the  accident.  The  Roma,  138  P.  218. 
Lookouts  on  steamer  and  ferryboat  held  suf- 
ficient.    The  City  of  LoweU,   139  P.  901. 

76.  The  Vendamore  [C.  C.  A,]  137  P.  844, 
affg.  131  F.  154.  Large  ocean  going  steamer 
held  in  fault  for  collision  with  schooner  on 
Chesapeake  Bay  in  night  in  foggy  weather 
where  lookout  was  stationed  In  crow's  nest, 
sixty  feet  above  deck  and  one  hundred  feet 
from  the  stem,  where  he  could  not  see  and 
hear  objects  in  front  of  the  vessel,  particu- 
larly small  deeply  laden  vessels  of  the  char- 
acter usually  navigating  such  bay,  and  it  ap- 
peared that  he  did  not  hear  schooner's  fog 
horn,  though  regularly  sounded,  until  imme- 
diately before  the  collision.  Id.  Pact  that 
It   was   Impractical,   because   of   large   num- 


ber  of  sheep  on   deck,   to  have  lookout  sta- 
tioned in  bow,  held  no  excuse.     Id. 

77.  See  4  C.  L.  1462. 

78.  The  Transfer  No.  10,  137  P.  666.  Meet- 
ing vessels  are  only  permitted  to  pass  star- 
board to  starboard  when  they  are  approach- 
ing each  other  on  lines  each  of  which  is  so 
far  to  starboard  of  the  other  as  to  justify  an 
exception  to  the  general  rule.  Id.  Evidence 
held  to  show  that  tug  and  steam  lighter  were 
approaching  each  other  in  such  a  manner 
that  they  should  have  passed  port  to  port, 
and  that  lighter  was  In  fault  for  misunder- 
standing tug's  signals  to  so  pass  and  in 
sheering  to  port.  The  Tug  No.  32,  140  P.  87. 
Held  that  there  was  not  such  a  bend  In  the 
river  at  the  place  where  the  collision  oc- 
curred as  to  render  the  starboard  hand  rule 
inapplicable.  The  New  Hampshire  [C.  C.  A.] 
136  P.  769.  Tug  in  fault  for  attempting  to 
pass  by  going  to  the  left  In  violation  of 
rule  1,  art.  18,  Inland  Nav.  Rules.  The 
Northman,  139  P.  692.  Agreement  to  pass 
port  to  port  made  between  vessels  at  mouth 
of  Detroit  river,  held  to  be  construed  with 
reference  to  custom  of  vessels  to  pass  be- 
tween Bar  Point  Light  and  gas  buoy  and  to 
have  required  each  vessel  to'  keep  to  the 
starboard  side  of  the  channel  betTven  them, 
so  that  incoming  vessel  was  in  fault  for  col- 
lision for  being  on  wrong  side.  Lake  Erie 
Transp.  Co.  v.  Gilchrist  Transp.  Co.  [C.  C.  A.] 
142  P.  89.  Locality  being  known  as  one 
where  usual  custom  "would  require  vessels  to 
turn  before  their  courses  "would  cross,  rule 
In  regard  to  crossing  courses  did  not  apply. 
Id. 

79.  Act  June  7,  1897,  c.  4,  30  St.  96,  art.  21, 
2  Fed.  St.  Ann.  180.  The  New  Hampshire 
[C.  C.  A.]  136  P.  769.  Steamer  having  an- 
other on  her  starboard  hand  held  solely  in 
fault  for  collision  in  falling  to  keep  out  of 
the  way  after  latter  had  refused  to  assent  to 
her  signal  of  two  blasts,  assent  of  both  ves- 
sels being  necessary  to  change  the  rule.  The 
Cygnus   tC.  C.  A.]   142  F.  85. 

80.  Act  Aug.  19,  1890,  c.  802,  art.  20,  26 
St.  327.  The  Our  Friend,  142  F.  274.  Act 
Feb.  8,  1895,  c.  64,  rule  19,  28  St.  L.  648,  2 
Fed.  St.  Ann.  172.  Declaration  In  action  for 
damages  held  sufficient.  Chicago  Transit  Co. 
V.  Campbell,  110  111.  App.  366.  No  presump- 
tion of  negligence  on  the  part  of  the  steamer 
arises  from  the  mere  fact  that  a  collision  oc- 
curs, but  it  must  also  appear  that  it  did  not 
keep  out  of  the  way  of  the  sailing  vessel. 
Instruction  held  erroneous  for  failure  to 
submit  question  whether  steamer  did  keep 
out  of  the  way.  Id.  Held  error  to  refuse  in- 
struction placing  burden  on  plaintiff  of  es- 
tablishing her  case  by  a  preponderance  of 
the  evidence.     Id. 

81.  Where  they  are  running  on  parallel 
courses.     GafEner  v.   Johnson   [Wash.]    81  P. 
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The  privileged  vessel  must  hold  her  course  and  speed,'^  and  ther  burdened  one 
must,  if  the  circumstances  permit,  avoid  crossing  ahead  of  her.'^  The  privileged 
vessel  will  not  be  held  in  fault  for  maintainiug  her  course  and  speed  as  long  as  it 
is  possible  for  the  other  to  avoid  her  by  portiag,  at  least  in  the  absence  of  some 
distinct  indication  that  she  is  about  to  fail  iu  her  duty.^* 

In  narrow  channels  every  steam  vessel,  when  safe  and  practicable  to  do  so,  la 
required  to  keep  to  that  side  of  the  fairway  or  midchannel  which  lies  on  the  star- 
board side  of  such  vessel.'^  The  entire  body  of  navigable  water  ia  a  bay,  which  is 
also  a  port  or  harbor,  is  not  to  be  considered  a  single  narrow  channel  within  this 
rule  where  several  channels,  running  substantially  parallel  with  each  other  and 
in  the  same  general  direction  as  the  main  flow  of  the  tide  or  current,  have  been 
officially  designated  therein.'®  Vessels  navigating  the  East  river  are  required  to 
keep  as  near  the  center  of  the  stream  as  possible.*' 

It  is  the  duty  of  a  vessel  approaching  another  so  as  to  involve  risk  of  collision 
to  slacken  speed,  or  stop  or  reverse  if  necessary,*'  but  this  rule  does  not  apply  to  a 
situation  which  is  perfectly  safe  if  no  departure  is  made  from  settled  principles  of 
navigation,  whether  imposed  by  law  or  custom."  In  such  case  it  is  only  when  it 
becomes  or  ought  to  become  apparent  that  the  approaching  vessel  has  begun  to 
depart  from  her  duty  and  disregard  her  obligation  that  a  reasonably  prudent  navi- 
gator becomes  charged  with  notice  of  risk  of  collision.'" 


859.  Libelant's  vessel  held  the  overtaking 
one  and  In  fault  for  collision  with  another 
sailing  vessel  on  a  clear  day  in  failing  to 
keep  o\it  of  the  way.  The  Horace  P.  Shares, 
139  F.  809.  Overtaking  vessel  held  In  fault 
for  collision  with  tow  for  persisting  in  at- 
tempting to  pass  between  vessel  with  tow 
and  another  vessel  after  danger  of  such  a 
course  should  have  been  apparent.  Lake 
Shore  Transit  Co.  v.  Corrigan  [C.  C.  A.]  137 
F.  484. 

S3.  Act  June  7,  1897,  c.  4,  30  St.  96,  art.  19, 
2  Fed.  St.  Ann.  180.  The  New  Hampshire 
[C.  C.  A.]  136  F.  769.  Under  starboard  hand 
rule  privileged  vessel  must  keep  her  course 
and  speed,  unless  both  vessels  have,  by  a 
timely  interchange  of  signals,  affected  an 
agreement  to  undertake  to  navigate  in  a 
manner  different  from  that  provided  by  the 
rule.  The  Cygnus  [C.  C.  A.]  142  F.  85.  Over- 
taking vessel  should  keep  her  course.  One 
of  two  vessels  overtaking  a  third  with  a 
tow  held  in  fault  for  crowding  In  when 
other  was  attempting  to  pass  betiveen  her 
and  the  tow.  Lake  Shore  Transit  Co.  v.  Cor- 
rigan [C.  C.  A.]  137  F.  484.  Tug  held  solely 
In  fault  for  collision  with  ferry  boat  in  fail- 
ing to  keep  her  course  and  speed  as  required 
by  the  starboard  hand  rule.  The  John  Flem- 
ing, 136  F.  917. 

83.  Act  June  7,  1897,  c.  4,  30  St.  96,  art.  22, 
2  Fed.  St.  Ann.  180.  The  New  Hampshire 
[C.  C.  A.]  136  F.  769.  Collision  between 
steamboat  and  tug  with  car  floats  held  due 
to  fault  of  former  in  failing  to  observe  star- 
board hand  rule,  and  to  keep  out  of  the  way 
by  stopping  and  reversing  until  tug  and  tow 
had  passed  in  accordance  with  latter's  signal. 
Id. 

84.  Privileged  vessel  held  not  In  fault  for 
maintaining  course  and  speed  after  refusing 
to  assent  to  signal  of  two  blasts.  The  Cyg- 
nus [C.  C.  A.]  142  F.  85.  Privileged  schooner 
held  not  in  fault  for  collision  for  holding  her 
course  as  required  by  rules  in  the  absence  of 
a  clear  showing  of  special  circumstances  re- 


quiring her  to  change  it.     Brigham  v.  Luck- 
enbach,  140  F.  322. 

85.  Laws  1885,  c.  354,  23  St.  442.  The  At- 
lantic City,  136  F.  996.  Rule  held  not  appli- 
cable In  Delaware  river  where  channel  was 
two  thousand  feet  wide.  Id.  See,  also.  In- 
ternational Nav.  Rules,  art.  25  (Act  Aug.  19, 
1890,  c.  802,  30  St.  L.  327),  and  regulations 
applicable  to  rivers,  harbors,  etc.,  art.  25 
(Act  June  7,  1897,'  c.  4,  30  St.  L.  101).  Steamer 
in  fault  for  running  into  dredge  anchored  in 
channel  of  river  for  failing  to  keep  on  right 
hand  side  of  channel  and  to  allow  for  tide. 
The  City  of  Birmingham  [C.  C.  A.]  138  F. 
555,  rvg.  125  F.  506.  Tug  with  car  floats  in 
tow  alongside  hel  1  solely  in  fault  for  col- 
lision between  one  of  the  floats  and  a  meet- 
ing schooner  in  tow  on  a  hawser,  because 
unnecessarily  on  the  wrong  side  of  the  chan- 
nel and  because  she  did  not  give  the  other 
vessels  sufficient  room  to  pass  after  giving 
passing  signals.  The  Transfer  No.  10,  138 
f;  221.  Tug  held  solely  in  fault  for  collision 
between  one  of  her  tows  and  a  meeting 
steamer  for  failure  to  keep  to  right  of  chan- 
nel after  agreeing  by  signal  to  pass  by  keep- 
ing to  the  right,  though  she  was  compelled 
to  keep  near  center  on  account  of  shallow 
water.     The  S.  S.  Wyckoff,  138  F.  418. 

86.  Upper  New  York  Bay  held  not  such  a 
channel.  The  Bee  [C.  C.  A.]  138  F.  303.  atfg. 
127  F.  453. 

87.  Steamer  navigating  East  river  In 
dense  fog  held  in  fault  for  being  near  Man- 
hattan shore  Instead  of  in  middle  of  river. 
The  City  of  Lowell,  139  F.  901. 

88.  89.  Lake  Brie  Transp.  Co.  v.  Gilchrist 
Transp.  Co.   [C.  C.  A.]  142  P.  89. 

90.  Vessel  which  in  all  respects  complied 
with  passing  agreement  held  not  In  fault  for 
not  anticipating  risk  of  collision  sooner. 
Lake  Erie  Transp.  Co.  v.  Gilchrist  Transp 
Co.  [C.  C.  A.]  142  F.  89.  One  of  two  vessels 
approaching  each  other  is  not  bound  to  an- 
ticipate that  the  other  will  not  act  lawfully 
aud,  comply  with  her  passing  agreement,  but 
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At  all  times  no  steamer  has  a  right  to  navigate  at  such  a  rate  of  speed  that 
it  is  impossible  for  her  to  prevent  damage,  taking  all  precautions  at  the  moment 
she  sees  possible  danger."  Vessels  should  proceed  slowly  when  entering  their 
slips.''^  The  navigators  of  a  steamer  are  bound  to  exercise  reas'dnable  care  to  pre- 
vent her  SAvells  from  causing  injury  to  other  vessels,  and  are  chargeable  with 
knowledge  of  tlie  consequences  naturally  resulting  from  her  customary  navigation."' 
It  is  no  defense  in  such  case  that  no  injury  has  previously  resulted  therefrom,  or 
that  injury  could  have  been  prevented  by  the  exercise  of  a  higher  degree  of  care  on 
the  part  of  the  injured  vessel  than  the  law  requires.'* 

Neither  a  steamer  or  a  sailing  vessel  is  ordinarily  required  to  change  her  speed 
or  course  to  avoid  small  craft,  such  as  yawls  or  skiffs,  but  she  has  a  right  to  pre- 
sume, until  the  contrary  appears,  that  they  will  keep  out  of  her  way.""  This  right  is, 
however,  relative  and  contingent  and  not  absolute,""  and  the  vessel  has  no  right  to 
maintain  a  speed  or  course  which  is  dangerous  to  the  safety  of  smaller  craft  which 
can  be  seen  ahead."' 

Ferryboats  are  entitled  to  the  space  requisite  for  proper  maneuvers  in  enter- 
ing and  leaving  their  slips."'  Such  boats  have  a  right  to  navigate  prudently  and 
maintain  steerageway  even  in  a  fog."° 

In  obeying  and  construing  the  navigation  rules,  due  regard  is  to  be  had  to  all 
dangers  of  navigation  and  collision  and  to  any  special  circumstances  which  may 
render  a  departure  from  them  necessary  in  order  to  avoid  immediate  danger.^ 

Vessels  stretching  hawsers  across  slips  in  the  nighttime  without  adequate 
warning  are  responsible  for  the  damages  caused  thereby  to  careful  navigators.^ 

In  a  fog  all  vessels  are  required  to  go  at  a  moderate  speed  ^  and  to  exercise 


may  act  on  the  assumption  that  she  will  pro- 
ceed properly  so  long  as  there  Is  apparent 
reasonable  opportunity  for  her  to  do  so.  Id. 
91.  Applies  whether  fog  or  clear,  or  lis-ht 
or  dark.  Quinette  v.  Blsso  [G.  C.  A.]  136  F. 
825. 

03.  A  steamer  colliding  with  hawse'- 
stretched  across  slip  held  not  in  fault  fo»- 
excessive  speed.     The  Roma,  138  F.  218. 

93.  Steamer  navigating  New  York  Harho'- 
at  such  speed  that  her  swells  caused  sink- 
ing of  vessel  a  mile  away,  by  striking  her 
against  dock  at  which  she  was  discharging, 
held  liable  for  resulting  damage,  it  appear- 
ing to  be  generally  known  that  she  caused 
dangerous  swells.  The  Asbury  Park,  138  F. 
925.  Steamer  held  liable  for  damage  caused 
by  one  of  two  scows  in  tow  being  thrown 
against  the  other  by  her  swells,  it  appear- 
ing that  when  steamer's  speed  was  properly 
reduced  and  she  passed  at  a  proper  distance 
from  a  tow  she  produced  no  injurious  swell, 
and  therefore  that  she  was  not  navigated 
with  proper  care.  The  Asbury  Park,  138  F. 
617. 

04.  The  Asbury  Park,  138  F.  925. 

0.1,  96,  97.  Quinette  v.  Bisso  [C.  C.  A.]  136 
F.  825. 

98.  Starboard  hand  rule  held  not  appli- 
cable to  ferry  boat  nearing  her  slip  in  a  fog. 
The  City  of  Lowell,  139  F.  901.  Tug  with  car 
floats  alongside  held  not  in  fault  for  being 
on  west  side  of  channel  in  East  river,  it  be- 
ing necessary  and  customary  for  her  to  be 
there  in  order  to  make  her  landing  safely 
on  the  Brooklyn  side  in  the  then  state  of 
the  tide.  The  New  Hampshire  [C.  C.  A.]  136 
F.  769.  '      ' 

09.     Ferry  boat  held  not  in  fault  for  col- 


lision with  steamer.     The  City  of  Lowell,  139 
F.  901. 

1.  Act  Aug.  19,  1890,  c.  802,  art.  27,  26  St. 
327,  2  Fed.  St.  Ann.  163.  The  Our  Friend,  142 
F.  274.  Circumstances  held  such  as  to  re- 
quire catboat,  which  had  right  of  way,  to 
luff  up  in  the  wind  so  as  to  avo'd  collision. 
Id. 

2.  Ship  held  negligent  In  failing  to  place 
light  on  hawser  or  otherwise  notifying 
steamer  accustomed  to  use  slip  in  time  to 
prevent  her  running  into  it,  and  was  liable 
for  resulting  damage.     The  Roma,  138  F.  218. 

3.  Act  Aug.  19,  1890,  c.  802,  art.  16,  26  St. 
L.  326,  2  Fed.  St.  Ann.  160.  Steamer  must 
reduce  her  speed  to  such  a  rate  as  will  en- 
able her  to  stop  in  time  to  avoid  collision 
after  an  approaching  vessel  comes  in  sight, 
providing  the  latter  is  herself  going  at  the 
moderate  speed  required  by  law.  Evidence 
held  to  support  finding  that  steamer  was  in 
fault  for  collision  because  of  excessive  speed 
in  dense  fog.  La  Bourgoyne  [C.  C.  A.]  139 
F.  433,  rvg.  117  F.  261,  on  other  grounds.  On 
rivers  entering  the  Gulf  of  Mexico.  Rev.  St. 
§  4233,  rule  21.  Quinette  V.  Bisso  [C.  C.  A.] 
136  F.  825.  Every  vessel  should  be  navi- 
gated cautiously  in  foggy  weather  and  its 
movements  governed  with  respect  to  all  the 
conditions  known  to  exist.  The  Bellingham, 
138  F.  619.  Vessel  with  tow  in  fault  for  col- 
lision With  passenger  steamer  in  harbor  In 
fog  for  falling  to  take  warning  of  latter's  ap- 
proach and  to  wait  for  her  passage  before 
proceeding  on  her  course.  Id.  Passenger 
steamer  held  in  fault  for  collision  with  ves- 
sel and  tow  because  of  excessive  speed  of 
ten  knots  In  fog  In  harbor.     Id. 
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extraordinarj'  care  and  watchfulness,  particularly  when  navigating  inland  waters 
where  numerous  small  craft  are  liable  to  be  encountered.*  Moderate  speed  means 
a  prudent  rate  of  speed  under  the  circumstances.^  In  a  fog  a  steam  vessel  hear- 
ing, apparently  forward  of  her  beam,  the  fog  signal  of  a  vessel  whose  position  is 
not  ascertained,  is  required,  so  far  as  the  circumstances  of  the  case  permit,  to  stop 
her  engines  and  then  to  navigate  with  caution  until  danger  of  collision  is  over.* 
Meeting  vessels  attempting  to  cross  courses  in  a  fog,  when  neither  can  see  the 
other  in  time  to  avoid  a  collision,  are  both  in  fault.'' 

(§7)  D.  Vessels  anchored,  drifting,  grounded.^ — Care,  diligence,  and  ob- 
servance of  the  rights  of  others  are  demanded  of  the  owners  of  vessels  at  docks 
and  at  anchor,*  and  vessels  entering  slips  must  be  careful  to  avoid  collision  with 
vessels  lying  at  adjacent  piers.^" 

Moving  vessels  must  keep  out  of  the  way  of  vessels  anchored  within  recognized 
anchorage  grounds.^^  Vessels  anchoring  must  exercise  good  seamanship  in  select- 
ing proper  anchorage  grounds  and  in  paying  out  sufficient  chain.^^ 

Vessels  are  prohibited  from  tying  up  or  anchoring  in  navigable  channels  in 
such  a  manner  as  to  prevent  or  obstruct  the  passage  of  other  vessels  or  craft.^'  The 
statutes  of  New  York  prohibit  any  vessel  from  lying  at  the  end  of  any  wharf  iu 
the  North  and  East  rivers,  and  provide  that  any  vessel  doing  so  shall  not  be  en- 


4.  Is  not  justified  in  relying:  on  her  fog 
signals  alone.  Quinette  v.  Bisso  [C.  C.  A.] 
136  F.  825. 

5.  Time,  place  and  circumstances  rather 
than  the  swiftness  of  the  vessel  over  her 
course,  determine  whether  the  actual  speed 
was  immoderate.  Quinette  v.  Bisso  [C.  C. 
A.]  136  F.  825.  Speed  of  seven  and  one-half 
to  nine  miles  an  hour  going  up  Mississippi 
near  New  Orleans  in  a  dense  fog  held  im- 
moderate and  owners  of  tug  held  liable  for 
damages  for  death  of  passenger  on  skiff 
which  was  run  down.  Id.  Speed  of  six 
knots  while  approaching  New  York  at  night 
in  a  fog  held  excessive.  The  Furnessla,  137 
F.  955.  Evidence  held  to  show  that  steamer 
was  not  proceeding  at  excessive  speed  when 
collision  occurred.  Baltimore  Steam  Packet 
Co.  v.  Coastwise  Transp.  Co.,  139  F.  777., 
Steamer  held  In  fault  for  excessive  speed 
and  for  not  reversing  in  time.  The  City  of 
Lowell,   139  F.   901. 

e.  Int.  Nav.  Rules  Act,  Aug.  19,  1890, 
c.  802,  art.  16,  26  St.  L,.  326.  2  Fed.  St.  Ann. 
160.  The  Admiral  Schley  [C.  C.  A.]  142  F. 
64,  affg.  131  F.  433.  Both  colliding  vessels 
held  in  fault  for  violation   of  this  rule.     Id. 

7.  Meeting  ferry  steamers  held  both  in 
fault  for  collision  for  attempting  to  cross 
courses  in  dense  fog  when  neither  could  see 
the  other  in  time  to  avoid  collision,  one  for 
signaling  that  she  would  do  so,  and  the 
other  for  assenting  thereto.  The  San  Rafael 
[C.  C.  A.]  141  F.  270. 

8.  See  4  C.  L.  1465. 

9.  Where  owner  of  yacht  fastened  her  to 
anchored  buoy  near  shipyard  under  agree- 
ment with  owner  of  latter  that  he  would 
pull  her  out  and  store  her  for  the  winter, 
held  that  owner  of  yard  was  agent  of  owner 
of  yacht  and  latter's  negligence  in  not  re- 
moving her  or  seeing  that  she  was  safely 
anchored,  in  view  of  the  condition  of  the 
weather,  rendered  yacht  liable  for  damage  to 
libelant's    boat    caused    by    collision    due    to 


yacht's  dragging  anchor  during  high  wind. 
The  Nellie,  139  F.  753.  Injury  to  schooner's 
bowsprit  as  she  lay  in  a  slip  held  due  to 
chafing  by  bows  of  scow  tied  a  few  feet 
away,  which,  owing  to  Insufficient  fastening, 
drifted  close  to  schooner  during  a  high  wind. 
The  Mallay,  136  F.  992.  Steamer  lying  at  end 
of  pier  held  In  fault  for  collision  with  an- 
other steamer  for  backing  while  latter  was 
landing.      The  Rosedale,   141  F.   1001. 

10.  Tug  held  In  fault  for  Injury  to  canal 
boat  by  bringing  barge,  which  she  was  at- 
tempting to  warp  into  slip,  into  collision 
with  such  canal  boat  which  was  lying  at  the 
end  of  adjacent  pier.  The  Chauncey  M.  De- 
pew  [C.  C.  A.]   139  F.  236,  rvg.  130  F.  59. 

11.  Tug  with  tow  of  thirty-three  boats 
held  solely  in  fault  for  allowing  them  to  col- 
lide, on.  a  clear  night,  with  steamer  prop- 
erly anchored  within  anchorage  grounds  and 
with  proper  lights.  Lind  v.  Pennsylvania  R. 
Co.  [C.  C.  A.]  139  F.  233.  Anchor  watch  held 
not  in  fault  for  not  paying  out  more  chain, 
[d. 

12.  Vessel  which  dragged  anchors  and 
collided  with  another  held  solely  in  fault  for 
want  of  good  seamanship  in  anchoring  a 
second  time  in  immediate  vicinity  of  former 
anchorage,  which  had  proven  insecure,  and 
so  near  other  vessels  that  sufficient  length  of 
chain  could  not  be  given  starboard  anchor 
to  secure  a  holding.  In  not  examining  port 
anchor  before  second  anchorage,  and  in  not 
paying  out  more  cable  to  both  anchors.  The 
Rickmers  [C.  C.  A.]  142  P.  305.  Anchored 
vessel  held  not  in  fault  for  collision  with 
another  vessel  which  dragged  her  anchor.    Id. 

13.  Act  March  3,  1899,  c.  425,  30  St.  1152. 
The  City  of  Birmingham  [C.  C.  A.]  138  F.  555, 
rvg.  125  F.  506.  Dredge  held  In  fault  for  an- 
choring at  night  within  two  hundred  feet  of 
center  line  of  narrow  channel  when  she 
could  have  anchored  in  a  place  of  safety  en- 
tirely outside  of  it,  both  under  this  statute 
and  irrespective  of  it.     Id. 
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titled  to  recover  damages  for  injuries  caused  by  any  vessel  entering  or  leaving  any 
adjacent  pier.^* 

One  negligently  casting  a  vessel  adrift  in  a  storm  is  liable  for  the  resulting 
damage.^" 

One  inviting  vessels  to  his  wharf  is  bound  to  exercise  reasonable  care  with 
respect  to  the  place  where  they  are  moored,"  and  this  rule  is  equally  applicable  to 
one  to  whom  a  vessel  is  delivered  for  the  purpose  of  unloading  it,"  and  to  a  con- 
signee upon  whom  is  imposed  the  duty  of  discharging  a  vessel.^*  He  does  not 
guarantee  the  vessel's  safety  in  coming  to  or  lying  at  his  wharf,  but  is  bound  to 
exercise  diligence  in  ascertaining  the  condition  of  the  dock  and  berths  and  to  give 
notice  of  any  obstruction  or  danger,'^"  and  this  obligation  to  furnish  a  safe  dock 
applies  to  ail  the  conditions  in  which  the  vessel  is  placed,  and  to  all  dangers  to 
which  she  is  exposed  in  efEecting  the  discharge  of  her  cargo. ^^  The  master  of  the 
vessel,  in  such  case,  has  a  right  to  assume  that  the  invitation  to  his  vessel  to  come 
to  a  proper  place  of  discharge  is  an  assurance  of  safety,  and  to  assume  that  special 
assurances  of  safety  are  made  with  due  knowledge  of  the  premises. ^^  One  not  a 
party  to  a  contract  for  building  piers  and  wharves  and  dredging  cannot,  however, 
maintain  an  action  in  tort  in  respect  of  the  breach  of  a  duty  arising  solely  out  of 
the  contract.-^ 

^  (§  7)  E.  Tugs  and  tows,  pilot  loats,  fishing  vessels,  etc.^^ — The  tug  is  not 
an  insurer  of  the  safety  of  the  tow  but  is  liable  only  in  case  of  negligent  manage- 
ment of  the  tug  or  in  the  handling  of  the  tow,^*  negligence  in  such  case  being  the 
want  of  ordinary  skill  in  navigation,  and  of  the  exercise  of  such  care  and  diligence 
in  handling  the  tow  as  a  man  of  ordinary  prudence  would  exercise  in  the  preserva- 
tion of  his  own  property.^"     If  the  water  is  rough  it  is  the  duty  of  the  tug  to 


14.  Laws  1897,  c.  378,  p.  314,  §  879.  The 
Chauncey  M.  Depew  [C.  C.  A.]  139  F.  236, 
rvg-.  130  F.  59.  Purpose  of  act  was  merely 
to  prevent  prosecution  of  claims  for  dam- 
agres  in  state  courts,  and  not  to  attempt  to 
regulate  procedure  in  Federal  courts.  Id. 
Canal  boat  held  in  fault  for  collision  result- 
ing from  violation  of  this  act  and  damages 
divided.  Id.  Steamer  held  in  fault  for  col- 
lision with  vessel  entering  doclc  for  viola- 
tion of  this  statute,  though  she  only  in- 
tended to  remain  at  end  of  dock  for  few 
minutes.     The  Rosedale,  141  F.  1001. 

1.5.  In  action  for  damages  to  dock  and 
boats  caused  by  scow  which  collided  with 
them,  evidence  held  to  sustain  finding  of 
negligence  of  the  part  of  an  employe  of  de- 
fendant, who  had  possession  of  the  scow  un- 
der contract  to  transport  and  unload  it,  in 
casting  it  adrift  during  storm.  Dooley  v. 
Booth,  96  N.  T.  S.  253. 

16.  Conklin  v.  Staats,  70  N.  J.  Law,  771,  59 
A.  144.  A  dock  owner  who  either  expressly 
or  impliedly  invites  a  vessel  thereto  is  bound 
to  use  reasonable  diltgence  to  have  the  place 
safe  and  proper  for  a  vessel  to  lie  there. 
Dock  owner  held  responsible  for  injuries  due 
to  grounding  of  barge,  he  having  assured 
her  master,  who  had  never  been  there  be- 
fore, that  there  was  sufficient  depth  of  water. 
The  Blectra,  139  F.  858.  Master  held  en- 
titled to  rely  upon  representations  of  dock 
owner  as  to  depth  of  water  and  condition  of 
bottom,  and  not  in  fault  for  failing  to  take 
soundings,  it  appearing  that  he  was  pre- 
vented from  doing  so  for  at  least  a  part  of 
the  time  by  ice.     Id. 

17.  Defendant  held  not  liable  for  mjury 
to   scow  and  cargo   resulting  from  its  being 


let  down  onto  a  submerged  pile  by  falling 
tide.  Conklin  v.  Staats,  70  N.  J.  Law,  771,  59 
A.  144. 

18.  Is  bound  to  designate  a  suitable  place 
for  her  to  lie  while  discharging,  and  to 
know,  as  far  as  by  reasonable  effort  he  can 
ascertain,  that  such  place  is  reasonably  safe. 
Not  necessary  to  prove  actual  knowledge  on 
his  part,  but  is  sufficient  if  his  agent  had 
means  of  knowledge.  Look  v.  Portsmouth, 
K.  &  T.  St.  R.  Co.,  141  F.  182. 

19.  Look  v.  Portsmouth,  K.  &  T.  St.  R. 
Co.,  141  F.  182. 

20.  Look  v.  Portsmouth,  K.  &  T.  St.  R. 
Co.,  141  F.  182.  Consignee  held  chargeable 
with  knowledge  of  danger  to  vessel  from 
electric  wires  on  its  dock  used  in  operating 
its  railway,  though  its  agent  had  no  actual 
knowledge  thereof,  and  to  be  liable  for  in- 
juries resulting  from  vessel  being  set  on  Are 
by  its  cliains  coming  in  contact  with  such 
wires.     Id. 

21.  Captain  held  entitled  to  rely  on  assur- 
ances of  consignee's  agent  that  there  was  no 
danger  to  the  vessel  from  electric  "wires  on 
the  dock,  which  were  used  in  operating  the 
consignee's  railway,  it  not  being  his  duty  to 
know  the  danger.  ILook  v.  Portsmouth,  K.  & 
T.  St.  R.  Co.,   141  F.  182. 

22.  One  whose  contract  requires  him  to  re- 
move submerged  piles  is  not  liable  to  third 
person  whose  scow  is  damaged  and  cargo 
lost  by  running  onto  one  not  so  removed. 
Conklin  v.  R.  P.  &  H.  H.  Staats,  70  N.  J.  Law, 
771,  59  A.  144. 

23.  See  4  C.  L.  1467. 

24.  •  The  Samuel  E.  Bouker,  141  F.  480. 

25.  Loss  of  scows  held  not  due  to  negli- 
gence of  tug,  nor  was  it  negligent  in  search- 
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exercise  such  a  degree  of  care  as  the  conditions  require  to  prevent  injury  to  the 
tow.^"  It  is  the  duty  of  the  tug  to  see  that  the  tow  is  properiy  constructed,^^  not  to 
start  on  the  voyage  when  the  weather  conditions  are  such  as  to  render  it  imprudent 
to  do  so,^^  and  to  leave  the  tow  in  a  place  of  safety.^'  She  is  entitled  to  rely  on 
the  statement  of  the  master  of  the  tow  as  to  her  draught,  and,  if  such  a  statement 
is  made,  is  not  required  to  examine  the  boat  for  draught  marks  or  to  rely  upon 
them  if  found.^" 

As  in  the  case  of  other  bailees  for  hire,  there  is  a  presumption  of  negligence 
against  a  tug  when  it  appears  that  the  tow  has  been  injured  or  destroyed  while  in 
its  custody  by  an  accident  such  as  in  the  ordinary  course  of  things  would  not  have 
happened  had  the  tug  used  due  care.^'-  In  determining  the  conditicM  of  the  sea 
during  a  towage  service,  the  pleadings  and  the  observations  of  witnesses  who  were 
on  the  water  should  control  rather  than  a  record  condition  of  the  wind  noted  by 
the  weather  bureau  at  a  point  several  miles  distant  and  at  a  considerable  altitude 
above  the  water.^' 

Under  ordinary  circumstances  the  relation  between  a  tug  and  her  tow  is  that 
of  independent  contractor  rather  than  that  of  principal  or  agent,  so  that  the  tow 
is  not  responsible  for  the  acts  of  the  tug.^'  Thus,  if  the  tow  collides  with  some 
other  vessel  during  the  voyage,  she  is  not  liable  for  the  resulting  damage  unless 
some  negligence  contributing  to  the  collision  is  proven  against  her,  or  unless  -her 


ing  for  them  so  as  to  render  It  liable  for 
amount  of  salvage  a-warded  another  tug 
picking  them  up.  The  Samuel  E.  Bouker, 
141  P.  480.  Tug  not  in  fault  for  not  sending 
assistance  to  barges  which  broke  loose  dur- 
ing storm,  in  consequence  of  which  one  of 
them  collided  with  a  yacht,  where  she  could 
not  see  that  they  had  broken  loose,  and 
neither  she  nor  her  helpers  could  have 
safely  left  the  remaining  boats  to  go  to  their 
relief.  The  Scow  No.  51  H,  140  F.  70.  Tug 
held  not  in  fault  for  capsizing  of  one  of  four 
tows  by  striking  some  floating  object,  prob- 
ably a  submerged  log,  though  lookout  was 
not  attending  strictly  to  his  duties,  the  look- 
out on  the  tug  assisting  her  in  the  towing, 
which  was  only  thirty  feet  away,  having 
failed  to  s6e  the  object.  The  Knickerbocker, 
138  P.  148.  Tugs  held  solely  in  fault  for  in- 
jury to  canal  boat  by  pushing  her  through 
heavy  ice,  considering  the  kind  of  boat  and 
fact  that  master  of  canal  boat  inquired  in 
each  case  what  ice  was  likely  to  be  encoun- 
tered and  informed  master  of  tug  that  he 
did  not  wish  to  be  towed  if  there  was  such 
danger,  and  was  informed  that  there  was 
not.      The  R.  G.  Townsend,   140  P.   217. 

26.  Tug  held  liable  for  injury  to  tow 
alongside  by  pounding  against  her  side,  due 
to  Improper  arrangement  of  tow.  The  Win- 
nie, 137  P.  166. 

27.  Owners  of  tug  held  liable  for  damage 
to  house  boat.  Cotton  v.  Almy  [C.  C.  A.] 
141  P.  368. 

as.  Weather  held  not  such  as  to  render  it 
Imprudent  for  tug  to  start  out  with  tow  so 
as  to  render  it  In  fault  for  collision  between 
one  of  the  barges,  which  broke  loose  in  sub- 
sequent storm,  and  a  yacht.  The  Scow  No. 
51  H,  140  P.  70.  Tug  held  in  fault,  and  lia- 
ble for  loss  of  one  scow  and  expense  of  res- 
cuing another,  on  the  ground  that  the  mas- 
ter was  imprudent  in  undertaking  the  tow- 
age service  under  the  weather  conditions 
then  existing,  he  having  had  no  experience 
outside  the  harbor,  and  the  tug  not  having 


been  previously  used  in  such  towing.  The 
E.  T.  Williams  [C.  C.  A.]  139  P.  231,  affg.  126 
P.  871.  Evidence  held  not  to  warrant  finding 
that  hawser  connecting  the  two  scows  was 
out  by  the  orders  or  on  the  suggestion  of 
anyone  on  the  tug.     Id. 

29.  Libelant's  vessel  having  been  loaded 
Saturday  night,  respondent  had  her  towed 
out  into  the  river  on  Sunday,  where  she  was 
injured  by  drifting  ice.  Held  that  respond- 
ent was  chargeable  with  negligence  and  lia- 
ble for  the  resulting  damages,  the  evidence 
not  showing  any  contributory  fault  on  the 
part  of  libelant.  Roney  v.  New  York  S.  & 
W.  R.  Co.,  132  P.  321.  Tug  casting  two 
barges,  having  neither  motive  power  nor . 
signaling  apparatus,  adrift  in  Hudson  river ' 
in  fog,  while  delivering  third,  held  solely  in 
fault  for  collision  between  one  of  them  and 
a  steamship.  The  Etruria,  139  F.  925.  Cus- 
tom of  so  casting  tows  adrift,  even  if  es- 
tablished, would  be  no  excuse.     Id. 

30.  Tug  held  not  liable  for  grounding  of 
tow  in  shallow  creek  where  evidence  showed 
that  master  of  barge  represented  her 
draught  to  be  seven  feet,  and  depth  of  water 
was  over  nine  feet.  The  Royal,  138  P.  416. 
Contention  of  claimant  that  it  was  flood  tide 
when  tow  grounded  held  sustained  by  the 
evidence.  Id.  Evidence  held  to  show  that 
depth  of  water  was  nine  feet.     Id. 

31.  The  Gennessee  [C.  C:  A.}  138  P.  549. 
Tug  with  several  tows  which  lay  to  outside 
of  another  tow  at  a  dock  held  responsible  for 
loss  of  one  of  them,  which  was  overrun  and 
sunk  by  scow  in  tier  behind  it  owing  to  in- 
fluence of  wind  and  tide,  the  accident  being 
one  which  tug  should  have  anticipated  and 
guarded  against,  and  there  being  no  ■  evi- 
dence of  any  effort  on  her  part  to  do  so.     Id. 

32.  The  Winnie,  137  P.  166. 

33.  Tug  is  not  the  servant  or  employe  of 
the  tow,  and  owners  of  latter  do  not  neces- 
sarily constitute  the  master  and  crew  of  the 
tug  their  agents  in  performing  the  service 
The  De  Gama,  140  P.  755. 
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officers  are  directing  the  navigation.'*  If  the  tow  is  towing  at  the  end  of  a  hawser, 
the  liability  is  upon  the  tug  if  the  tow  steers  properly.-""'  A  tug  towing  vessels  on 
long  hawsers  in  a  narrow  and  crowded  channel  is  bound  to  exercise  a  high  degree 
of  care  to  prevent  collisions,  but  such  method  of  towing  being  usual  and  not 
illegal,  she  is  not  liable  for  a  collision  simply  because  such  a  long  tow  is  inherently 
more  unmanageable  than  a  shorter  one.''^  Tugs  towing  scows,  having  neither  steer- 
ing gear  nor  men  to  operate  it,  on  long  hawsers,  are  bound  to  use  the  most  extreme 
care  in  the  interests  of  common  safety."  A  tug  with  tows  should  not  loiter  in 
front  of  the  entrance  to  a  harbor  in  a  fog."' 

(§7)  F.  Sole  or  divided  liability,  and  division  of  da/mages}^ — In  case  a  col- 
lision is  due  to  the  fault  of  two  or  more  vessels,  the  damages  and  costs  will  be  divided 
between  them,*"  but  the  fault  of  one  of  the  colliding  vessels  having  been  clearly  es7 
tablished,  she  is  not  entitled  to  a  division  of  damages  except  upon  clear  proof  of  some 
fault  upon  the  part  of  the  latter,  not  made  in  extremis.*^ 

Under  the  American  rule,  where  two  vessels  are  equally  in  fault,  cargo  owners 
may  recover  their  full  damages  from  either,*^  while  under  the  English  rule,  only  half 
the  damages  may  be  recovered  from  either.*'  The  question  of  which  rule  is  appli- 
cable in  the  case  of  a  collision  between  two  British  vessels  on  the  high  seas  is  one 
of  rights  and  not  merely  of  remedies,  and  hence  the  law  of  the  flag  applies.** 

(§7)  G.  Ascertainment  and  measure  of  damages.*'^ — In  collision  cases  where 
■repairs  are  practicable,  the  measure  of  damages  is  such  sum  as  will  be  sufficient  to 
restore  the  injured  vessel  to  the  condition  in  which  she  was  at  the  time  the  collision 
occurred.*'  If,  however,  the  injuries  are  of  such  a  character  that  they  cannot  be  re- 
paired at  reasonable  cost,  an  allowance  may  be  made  for  actual  or  permanent  depre- 


34.  The  De  Gama,  140  F.  755.  Tow  with- 
out power  and  psessively  In  control  of  tug, 
and  not  chargeable  with  any  negligence  con- 
tributing to  a  collision  between  herself  and 
another  vessel,  is  not  liable  therefor  with 
tug  on  theory  that  entire  tow  constitutes 
one  vessel.     The  Violetta,  141  F.  690. 

35.  The  De  Gama,  140  F.  755. 

36.  Tug  with  three  tows  on  two  long 
hawsers  held  not  in  fault  for  collision  be- 
tween them  and  another  vessel  solely  on  ac- 
count of  manner  in  which  tow  was  made  up. 
The  Jumna,  140  F.  743.  E3vidence  held  not  to 
establish  undue  delay  on  part  of  one  of  three 
tugs  towing  steamer  in  getting  into  position. 
Id.  Evidence  held  to  show  that  hawser  with 
which  tug  was  towing  steamer  was  a  good 
one.  Id.  Tug  towing  steamer  held  not  in 
fault  for  manner  In  which  she  was  taken 
out  from  pier,  or  in  not  waiting  for  slack 
water,  or  in  turning  her  when  they  did:  Id. 
Tugs  with  steamer  and  tug  with  tow  held  to 
have  properly  attempted  to  pass  starboard 
to  starboard.  Id.  Tug  with  three  scows  in 
tow  on  line  held  solely  in  fault  for  collision 
in  Harlem  river  between  last  one  and  oar 
float  in  tow  alongside  transfer  tug  for  be- 
ing too  far  to  the  eastward,  and  in  failing 
to  properly  estimate  distance  between  her 
tow,  which  was  not  kept  in  line,  and  the 
other  one.     The  Mattie,  141  F.  701. 

37.  Tugs  with  such  tows  meeting  in  New 
York  Bay  held  both  in  fault  for  collision  be- 
tween tows  in  failing  to  leave  sufficient 
clearance,  and  one  of  them  also  in  fault  for 
straightening  out  on  her  course  before  tows 
had  passed.  The  Bee  [C.  C.  A.]  138  F.  303, 
affg.  127  F.  453. 

38.  Tug  with  tows  In  fault  because  her 
tows  were  without  necessity  and  In  a  fog, 


strung  across  the  usual  course  of  vessels 
leaving  harbor.  The  Admiral  Schley  [C.  C. 
A.]  142  F.  64,  affg.  131  F.  433. 

39.  See  4  C.  L.  1470. 

40.  The  Atlantic  City,  136  F.  996;  The 
Chauncey  M.  Depew  [C.  C.  A.]  139  F.  236, 
rvg.  130  F.  59;  The  Our  Friend,  142  F.  274. 
Each  of  t"wo  overtaking  vessels  held  in  fault 
for  injury  to  tow  of  overtaken  vessel,  and 
damages  divided  equally.  Lake  Shore  Tran- 
sit Co.  V.  Corrigan  [C.  C.  A.]  137  F.  484. 
Damages  and  costs  equally  apportioned  be- 
tween steamer  and  dredge.  The  City  of 
Birmingham  [C.  C.  A.]  138  F.  555,  rvg.  125 
F.  506.  Passenger  steamer  held  liable  for 
one-half  of  the  damages,  and  steamer  with 
tow,  both  belonging  to  same  owner,  for 
other  half  resulting  from  collision  in  fog,  in- 
cluding damages  for  injury  to  anchored  ves- 
sel struck  by  passenger  steamer  in  conse- 
quence of  collision.  The  Bellingham,  138  F. 
619. 

41.  Reasonable  doubts  should  be  resolved 
in  favor  of  latter.  Lake  Erie  Transp.  Co.  v. 
Gilchrist  Transp.  Co.  [C.  C.  A.]  142  F.  89. 
Collision  between  steamer  and  schooner  held 
two  well  accounted  for  by  former's  plain 
faults  to  allow  division  of  damages.  The 
Furnessia,  137  F.  955. 

42.  43.  The  Eagle  Point  [C.  C.  A.]  142  F. 
453,  rvg.  136  F.  1010. 

44.  British  rule  will  be  applied  In  such 
case  in  Anaerican  admiralty  court.  The  Eagle 
Point   [C.  C.  A.]   142  F.   453,  rvg.   136  P.   1010. 

45.  See  4  C.  L.  1471.  For  limitation  of  lia- 
bility in  collision  cases,  see  §  14,  post. 

46.  The  Rickmers  [C.  C.  A.]  142  P.  305. 
Allowance  of  commissioner  for  repairs  con- 
firmed. The  Sovereign  of  the  Seas,  139  F. 
812.     Allowance  of  damages  in  collision  case 
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ciation,  subject  to  the  general  rule  that  damages  which  are  uncertain,  contingent,  or 
upeculative,  cannot  be  recovered.*'  The  fact  that  the  repairs  put  the  vessel  in  a  bet- 
ter condition  than  she  was  before  cannot  be  taken  advantage  of  by  the  vessel  respon- 
sible for  the  injury.**  The  reasonable  cost  of  raising  the  injured  vessel,*"  demur- 
rage,*" the  costs  of  survey  and  protest,  and  tonnage  charges,  are  proper  elements  of 
damage."     The  allowance  of  interest  is  discretionary.'*^ 

§  8.  Carriage  of  passengers.^^ — A  common  carrier  of  passengers  by  water  is 
not  an  insurer,  but  is  required  so  far  as  it  is  capable  by  human  care  and  foresight  to 
carry  them  safely,  and  is  responsible  for  all  injuries  to  them  resulting  from  even  the 
slightest  negligence  on  its  part."*  In  very  bad  weather  it  is  the  ordinary  duty  of  the 
vessel  to  keep  passengers  below  deck  for  the  sake  of  protection.**  The  breaking  of  a 
deck,  resulting  in  injury  to  a  passenger  rightfully  there,  is  prima  facie  evidence  'off 
negligence.*"  It  is  not,  however,  conclusive,  but  may  be  overthrown  or  explained  by 
evidence  showing  that  defendant  exercised  proper  care.*'  The  passenger  is  not  neg- 
ligent in  remaining  there  after  general  orders  have  been  issued  to  the  passengers  who 
are  there  to  go  below,  where  he  does  not  hear  them,  and  has  no  information  that  they 
have  been  given.*' 

A  passenger  injured  while  on  board  a  vessel  is  entitled  to  the  same  degree  of 
care  thereafter  as  a  seaman,  and  the  owner's  duty  is  not  fulfilled  by  giving  him  that 
reasonable  care  which  an  ordinary  person  would  have  bestowed  upo'n  him  under 
the  circumstances.*" 


held  not  excessive.  The  City  of  Birmlngrham 
[C.  C.  A.]  138  F.  555,  rvg.  125  F.  506,  on  otlier 
grrounds. 

47.  To  recover  such  damages  their  nature 
must  be  clearly  established  and  not  be  left  to 
speculation  or  uncertainty.  The  Rickmers 
[C.  C.  A.]  142  F.  305.  Evidence  held  not  to 
sufficiently  establish  permanent  injury  to 
■warrant  recovery  on  that  ground.     Id. 

48.  Ne"w  bowsprit  Tvhere  old  one  was  in- 
jured by  scow.     The  Mallay,   136  P.  a92. 

4».  The  owner  of  a  scow  sunk  in  collision 
who  raised  her,  can  only  recover  a  reasonable 
sum  for  doing  the  work.  Award  held  not  ex- 
cessive. The  Bee  [C.  C.  A.]  138  F.  303,  affg. 
127  F.  453.  Fact  that  work  could  have  been 
done  cheaper  by  dumping  contents  of  sco'w 
on  bottom  of  channel  held  immaterial,  owner 
not  being  obligated  to  take  risk  of  prosecu- 
tion under  Federal  statute  for  dumping  in 
the  harbor.     Id. 

no.     See  §  10,  post. 

51.  Allowance  of  commissioner  for  costs  of 
survey  and  protest  and  for  towage  charges 
confirmed.  The  Sovereign  of  the  Seas,  139 
F.  812. 

52.  Allowance  from  date  when  schooner 
was  repaired  and  reloaded  held  proper.  The 
Rickmers  [C.  C.  A.]  142  F.  305.  Interest  and 
demurrage  held  properly  allowed  as  elements 
of  damage  in  collision  case.  The  City  of 
Birmingham  [C.  C.  A.]  138  F.  555,  rvg.  125  F. 
506,  on  other  grounds.  Interest  on  loss  of 
profits  not  allowed.  The  North  Star,  140  P. 
263.  Interest  may  be  allowed  cargo  owners 
as  part  of  the  damages  recoverable  by  them 
for  loss  due  to  a  collision  on  the  high  seas. 
The  Eagle  Point,  136  F.  1010,  rvcl.  on  other 
grounds   [C.  C.  A.]    142  P.  453. 

53.  See  4  C.  L.  1472.  For  limitation  of  lia- 
bility for  injury  to  passengers,  see  §  14,  post. 

54.  Instruction  held  erroneous.  Evers  v. 
Wiggins  Ferry  Co.  [Mo.  App.]  92  S.  W.  118. 
Is    bound    to    exercise   the    utmost   vigilance 


and  care  in  maintaining  order,  and  in  guard- 
ing them  ag-ainst  violence  from  whatever 
source  arising  which  might  reasonably  have 
been  anticipated  or  naturally  expected  to 
occur,  In  view  of  all  the  existing  circum- 
stances, and  of  the  number  and  character  of 
the  persons  on  board.  Owner  held  liable  to 
passenger  who,  without  his  fault  or  negli- 
gence, was  injured  through  officers  permit- 
ting negligent  and  careless  shooting  on 
board.  Northern  Commercial  Co.  v.  Nestor 
[C.  C.  A.]  138  P.  383.  Instructions  approved. 
Id.  Instructions  as  to  measure  of  damages 
held  proper.  Id.  In  action  for  damages  for 
Injuries  to  passenger  on  ferry  boat  operated 
by  railroad,  caused  by  collision  between 
boat  and  bulkhead,  question  of  defendant's 
negligence  held  for  the  jury.  Prethrow  v. 
West  Jersey  &  S.  R.  Co.   [Pa.]   63  A.  415. 

55.  Steamer  held  negligent  in  requiring 
steerage  passengers  to  come  on  deck  for 
their  food  during  stormy  weather,  and  liable 
for  injuries  received  by  one  of  them  who  was 
thrown  to  the  deck  by  a  wave.  The  Princess 
Irene,  139  P.  810. 

56.  Instruction  approved.  Evers  v.  Wig- 
gins Ferry  Co.  [Mo.  App.]  92  S.  W.  118.  Pas- 
senger directed  by  collector  of  fares  to  go 
upon  hurricane  deck,  who  goes  there,  where 
he  finds  many  other  passengers.  Is  not  or- 
dered below  and  fails  to  hear  general  orders 
to  passengers  to  go  below,  is  rightfully 
there,  though  It  is  not  constructed  or  de- 
signed for  the  accommodation  of  passen- 
gers.    Id. 

57.  Instruction  held  erroneous.  Evers  v, 
Wiggins  Ferry  Co.    [Mo.  App.]    92   S.  W.   118. 

58.  Evers  v.  Wiggins  Perry  Co.  [Mo.  App.] 
92  S.  W.  118_. 

59.  Requested  Instruction  as  to  degree  of 
care  required  In  case  of  Injury  to  passenger 
through  permitting  reckless  shooting  on 
board,  held  properly  refused.  Northern  Com- 
mercial Co.   v.   Nestor    [C.   C.   A.]    138   F    383 
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The  carrier  is  responsible  for  the  personal  baggage  of  a  passenger  unless  the 
loss  is  caused  by  the  act  of  God  or  of  public  enemies,""  and  is  liable  as  a  carrier  for 
baggage  which  it  places  in  storage  for  its  own  temporary  convenience. "- 

As  in  the  case  cif  other  carriers,  a  carrier  of  passengers  by  water  must  serve  the 
public  without  discrimination,  and  sell  its  tickets  and  accommodations  in  the  order 
of  application.""  The  carrier  is  also  liable  for  failure  to  furnish  a  passenger  on  a 
boat  running  at  night  with  a  berth  where  he  applies  for  one  when  purchasing  his 
ticket,  unless  it  then  informs  him  that  none  can  be  had.""  A  single  ticket  sold  by  a 
railroad  company  for  the  whole  of  a  journey  calling  for  transportation  on  both  land 
and  water,  and  not  on  its  face  indicating  that  part  of  the  transportation  is  to  be  by 
means  of  another  carrier,  imports  on  its  face  that  such  company  owns  or  operates 
all  the  means  of  transportation  between  the  points  named."* 

§  9.  Carriage  of  goods.^^ — As  in  other  cases,  a  vessel  owner  who  expressly  and 
publicly  oUers  to  carry  for  all  persons  indifferently,  or  by  its  conduct  and  the  manner 
of  conducting  its  business,  holds  itself  out  as  ready  to  carry  for  all  on  such  trip  as  the 
boat  is  then  making,  is  a  common  carrier  and  liable  as  an  insurer  for  loss  of  goods 
in  transit,""  but  if  it  acts  in  each  case  in  consequence  of  a  special  enployment,  it  is 
not  a  common  carrier  and  is  not  liable  except  for  negligence."^  The  carrier  retains 
his  character  as  such,  with  the  attendant  liability  as  insurer  until  the  goods  have 
been  actually  or  constructively  delivered  to  the  consignee."^  To  constitute  a  con- 
structive delivery  there  must  be  a  notice  of  the  arrival  of  the  vessel  at  the  place  of 
docking  and  a  reasonable  time  thereafter  given  for  the  removal  of  the  goods  by  the 
consignee."'  If  he  then  fails  to  remove  them,  the  carrier's  responsibility  as  such 
ceases,'"  and  it  is  thereafter  liable  only  for  the  ordinary  care  required  of  a  wharfinger 
or  warehouseman.'^^    It  has,  however,  been  held  that  in  the  case  of  the  great  trans- 


Failure  to  caU  attention  of  Jury  to  claim  for 
neglect  after  injury  occurred  held  not  preju- 
dicial to  defendant.     Id. 

60.  Hart  V.  North  German  Lloyd  S.  S.  Co., 
108  App.  Div.  279,  95  N.  T.  S.  733,  aftg.  46 
Misc.  426,  92  N.  T.  S.  338.  Even  if  it  was  neg- 
ligence on  the  part  of  a  passenger  not  to 
close  porthole  and  not  to  lock  his  door,  held 
that  it  would  not  defeat  recovery  for  articles 
lost  after  steward  visited  stateroom,  it  being 
the  latter's  duty  to  shut  the  porthole  and  lock 
the  door  if  necessary  to  do  so  to  secure  pas- 
senger's baggage.     Id. 

61.  Transatlantic  steamship  company  held 
liable  as  carrier  for  baggage  sent  to  it  by 
prospective  passenger,  pursuant  to  advice  of 
its  agent,  several  days  before  time  of  sailing, 
which  was  kept  by  it  on  its  docks  for  its 
own  convenience  and  was  there  destroyed  by 
Are.  North  German  Lloyd  S.  S.  Co.  v.  Bul- 
len,  111  in.  App.  426.  „     ^     ^ 

63.  Patterson  v.  Old  Dominion  S.  S.  Co. 
[N.  C]  53  S.  B.  224.  Where  there  was  evi- 
dence that  other  parties  were  furnished 
berths  after  defendant's  refusal  to  furnish 
one  to  plaintiff,  and  that  plaintiff  was  com- 
pelled to  sit  up  all  night,  granting  of  non- 
suit held  error.  Id.  It  is  liable  in  damages 
for  a  breach  of  such  duty,  and  a  passenger 
may  also  recover  for  the  indignity,  vexa- 
tion and  disgrace  resulting  therefrom.     Id. 

63.  Cannot  withhold  information  as  to 
lack  of  sufficient  accommodations  until  ticket 
is  paid  for  and  passenger  has  embarked. 
Patterson  v.  Old  Dominion  S.  S.  Co.  [N.  C] 
53  S.  B.  224. 

64.  Passenger  injured  on  ferry  need  not 
show     that     railroad     company     operated     it. 


Prethrow  v.  West  Jersey  &  S.  R.  Co.   [Pa.]  63 
A.  415. 

65.  See  4  C.  L.  1474.  For  limitation  of 
liability  for  loss  of,  or  damage  to,  gqods,  see 
§  14,  post. 

66.  For  loss  of  cargo  of  brick  by  sinking 
of  vessel.  Bassett  &  Stone  v.  Aberdeen  Coal 
&  Min.  Co.,  27  Ky.  L.  R.  1122,  88  S.  W.  318. 
Whether  defendant  had  assumed  the  char- 
acter of  a  common  carrier  held,  under  the 
evidence,  to  be  a  question  for  the  jury.     Id. 

67.  Bassett  &  Stone  v.  Aberdeen  Coal  & 
Min,  Co.,  27  Ky.  L.  R.  1122,  88  S.  W.  318. 

68.  Rosenstein  v.  Vogeraann  [N.  T.]  77  N. 
E.  625,  affg.  102  App.  Div.  39,  92  N.  T.  S.  86. 
Evidence  held  to  sustain  finding  that  suffi- 
cient notice  was  not  given.     Id. 

69.  Rosenstein  v.  Vogemann  [N.  T.]  77 
N.  E.  625,  affg.  102  App.  Div.  39,  92  N.  T.  S.  86. 

70.  If  he  fails  to  remove  them  after  hav- 
ing been  notified  of  their  arrival  and  given 
ample  time  and  opportunity  to  do  so.  As 
where  consignee  was  notified,  paid  freight, 
and  commenced  to  remove  goods,  and,  so  far 
as  appeared,  had  been  given  ample  time  and 
opportunity  to  remove  them.  Stone  &  Co.  v. 
Clyde  S.  S.  Co.,  139  N.  C.  193,  51  S,  B.  894. 
Carrier  may  put  them  in  a  place  of  safety 
for  storage,  giving  notice  thereof,  and  thus 
be  relieved  from  further  liability  with  ref- 
erence thereto.  Rosenstein  v.  Vogemann  [N. 
T.]  77  N.  B.  625,  afg.  102  App.  Div.  39,  92  N. 
T.  S.  86. 

71.  Carrier  not  guilty  of  negligence  in 
placing  goods  on  its  open  platform  in  ac- 
cordance with  local  usage,  where  plaintiffs, 
after  notice,  paid  freight  and  commenced  to 
remove    goods    without   any    protest    on    that 
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atlantic  steamers  engaged  in  carrying  passengers  and  light  freight,  which  ply  be>- 
tween  specified  ports  and  run  upon  schedule  time,  no  notice  to  the  consignee  of  the 
arrival  of  the  goods  other  than  posted  upon  the  custom  house  bulletin  board  is 
required." 

In  the  absence  of  an  express  provision  to  the  contrary,  an  implied  warranty  of 
seaworthiness  of  the  ship  at  the  time  of  commencing  the  voyage  accompanies  every 
contract  of  affreightment,'^  and  this  includes  not  only  a  ship  seaworthy  in  hull  and 
equipment,  but  also  seaworthy  in  respect  to  the  storage  of  the  cargo.'*  A  vessel  is 
unseaworthy  unless  she  is  structurally  fit  and  properly  equipped  to  safely  and  securely 
carry  the  cargo  she  has  undertaken  to  transport.'" 

A  bill  of  lading  is  prima  facie  evidence  of  the  receipt  of  the  merchandise  and 
its  condition  at  the  time  of  delivery."  As  in  the  ease  of  other  written  contracts  it 
cannot  be  varied  or  altered  by  prior  conversations."  An  affreightment  contract 
modifying  or  qualifying  the  carrier's  common-law  liability  will  be  strictly  construed, 
and  doubts  or  ambiguities  therein  will  be  resolved  against  the  carrier." 

It  is  the  duty  of  one  making  delivery  of  logs  by  means  of  a  raft,  to  be  attached 
to  the  ship's  side  until  the  logs  can  be  hauled  aboard,  to  so  make  up  the  raft,  that, 
under  ordinary  conditions  of  weather,  it  will  remain  intact  until  the  ship,  using  due 
diligence,  can  get  the  logs  aboard."  Where  the  cargo  is  loaded  by  the  vessel  it  is 
responsible  for  the  adoption  of  a  proper  inethod.^" 

In  the  absence  of  a  clear  intention  as  to  when  a  vessel  for  hire  shall  proceed 
from  the  port  of  loading,  the  general  rule  is  .that  she  is  to  deliver  the  goods  carried 
or  fulfill  her  engagement  with  ordinary  promptitude  and  within  a  reasonable  time.*^ 
What  constitutes  a  reasonable  time  depend  upon  the  conditions  and  attendant  cir- 
cumstances.*" If  after  making  the  contract  and  loading  the  vessel  the  owner>  on 
account  of  unforeseen  difficulties,  is  unable  to  depart  within  a  reasonable  time,  as 
anticipated,  it  is  his  duty  to  notify  the  shippers  and  either  obtain  a  modification  of 
the  contract  or  reship  the  goods  to  the  end  that  the  agreement  may  be  fulfilled  with 
the  least  possible  injury  and  delay.*' 

Bills  of  lading  generally  exempt  the  vessel  from  liability  for  loss  due  to  peril  of 
the  seas.**    After  delivery  to  the  vessel  the  burden  is  on  her  to  show  sufficient  stress 


ground.     Stone  &  Co.  v.  Clyde  S.  S.  Co.,  139 
N.  C.  193,  51  S.  B.  894. 

72.  Ship  held  not  within  this  exception. 
Rosenstein  v.  Vogemann  [N.  T.]  77  N.  B.  625, 
affg    102  App.  Div.  39,  92  N.  T.  S.  86. 

73.  Corsor  v.  J.  T>.  Spreckels  Bros.  &  Co. 
[C.  C.  A.]   141  F.  260,  rvg.  125  F.  786. 

74.  Corsor  v.  J.  D.  Spreckels  Bros.  &  Co. 
[C.  C.  A.].  141  F.  260,  rvg.  126  F.  786.  Bvi- 
dence  held  to  show  that  vessel  was  unsea- 
worthy in  respect  to  storage  or  cargo  of  ce- 
ment for  voyage  undertaken  at  the  time  of 
entering  upon  it.     Id. 

75.  Injury  to  oats  held  due  to  unsea- 
worthy condition  of  vessel  owing  to  leaky 
condition  of  her  decks,  etc.  The  Gordon 
Campbell,  141  F.  435,  Evidence  held  not  to 
show  that  cargo  was  Injured  by  being  loaded 
In  rainy  weather.     Id. 

76.  77.     The  Presque  Isle,  140  F.   202. 

78.  Rosenstein  V.  Vogemann  [N.  T.]  77  N. 
B.  625,  affg.  102  App.  Div.  39,  92  N.  T.  S.  86. 
Bill  of  lading  containing  no  provision  as 
to  notice  to  consignee,  but  providing  that 
goods  were  to  be  taken  from  ship  by  con- 
signee directly  as  they  came  to  hand  in  dis- 
charging, and  that  carrier's  responsibility 
was   to   seize   package   by   package    immedi- 


ately the  goods  left  the  ship's  deck  or  tackle, 
and  that  if  not  taken  from  along  side  by 
consignee  they  would  be  landed  and  de- 
posited on  the  dock  or  in  the  warehouse  at 
consignee's  expense  and  at  his  risk,  held  not 
to  relieve  carrier  from  duty  to  give  notice, 
and  where  no  such  notice  was  given,  he  was 
liable  for  loss  due  to  collapse  of  dock, 
whether  they  were  guilty  of  negligence  or 
not.     Id. 

79.  Vessel  held  not  liable  for  value  of  logs 
which  broke  away,  there  being  no  evidence 
of  negligence  on  her  part.  Munson  S.  S.  Line 
V.  E.  Steiger  &  Co.  [C.  C.  A.]  136  F.  772,  affg. 
132  F.  160. 

80.  Vessel  held  liable  for  damage  due  to 
breaking  of  bags  of  cement  by  negligent 
handling.  The  D.  Harvey,  139  F.  755.  In  ac- 
tion to  recover  for  damage  to  cargo  by  leak- 
age of  vessel,  evidence  that  agents  were  no- 
tified previous  to  the  loading  to  use  dunnage 
in  placing  the  cargo  is  admissible.  Donald- 
son V.  J.  W.  Perry  Co.    [C.  C.  A.]   138  F.   643. 

81.  82,  83.  The  Gordon  Campbell,  141  F. 
435. 

84.  Such  a  provision  held  to  exempt  vessel 
from  liability  for  loss  of  logs  rafted  to  it  for 
loading  if  loss  was  due  to  abnormal  condi- 
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of  weather  to  make  out  a  case  of  peril  of  the  seas.''*  If  a  jettison  of  a  cargo,  or 
damage  thereto,  is  rendered  necessary  or  is  caused  by  any  fault  or  breach  of  con- 
tract of  the  master  or  owners  of  the  vessel,  it  must  be  attributed  to  such  fault  or 
breach  of  contract  rather  than  to  perils  of  the  sea,  though  such  perils  may  be 
present  and  enter  into  the  case.'' 

As  in  the  case  of  other  carriers  a  vessel  owner  receiving  merchandise  in  good 
condition  for  transportation  and  delivering  it  in  damaged  condition  has  the  burden 
of  showing  that  the  damage  was  caused  by  a  risk  excepted  in  the  bill  of  lading.'^ 

The  construction  of  particular  provisions  with  reference  to  responsibility  for 
weight,  quality,  and  loose  bales,'*  wUl  be  found  in  the  notes. 

A  provision  requiring  a  written  claim  for  loss  to  be  made  within  a  specified 
time  as  a  condition  precedent  to  liability  is  valid.'"  f 

The  Barter  Act."" — ^Under  the  Harter  Act  the  owners,  agents,  and  charterers 
of  a  vessel,  and  the  vessel  itself,  are  exempted  from  liability  for  loss  or  damage 
resulting  from  faults  or  errors  in  navigation  or  in  the  management  of  the  vessel, 
provided  the  owner  has  exercised  due  diligence  to  make  her  in  all  respects  sea- 
worthy and  properly  manned,  equipped,  and  supplied."^    The  act  also  makes  it  un- 


tion  of  wind  and  water.  Munson  S.  S.  Line  v. 
E.  Steig-er  &  Co.  [C.  C.  A.]  136  F.  772,  affg. 
132  F.  160. 

85.  Munson  S.  S.  Line  v.  B.  Steiger  &.Co. 
[C.  C.  A.]  136  F.  772,  affg.  132  F.  160. 

86.  Corsar  v.  J.  D.  Spreckles  &  Bros.  Co. 
LC.  C.  A.]   141  F.   260,  rvg.  125  F.  786. 

87.  In  absence  of  satisfactory  proof  that 
it  was  so  caused,  court  may  find  for  libelant, 
even  If  cause  does  not  plainly  appear.  The 
Presque  Isle,  140  F.  202.  Vessel  held  liable 
for  damage  due  to  musty  and  discolored  con- 
dition of  fiber.  La  Kroma,  138  F.  936.  Ves- 
sel held  liable  for  damage  to  cargo  of  cement 
which  was  received  in  good  condition  but 
was  lumpy  and  set  when  delivered,  due  to 
its  having  been  wet,  in  absence  of  any  ex- 
planation as  to  manner  In  which  It  became 
so.  The  D.  Harvey,  139  F.  755.  The  burden 
is  on  the  vessel  to  show  that  she  was  sea- 
worthy and  in  good  condition  at  the.  begin- 
ning of  the  voyage.  Vessel  held  liable  for 
Injury  to  cargo  of  oats  which  became  wet 
and  heated.  The  Gordon  Campbell,  141  F. 
435.  „      ^ 

88.  Under  bill  of  lading  providing  not  re- 
sponsible for  weight,  nor  quality,  nor  for 
loose  bales,"  ship  held  not  liable  for  short- 
age In  weight  of  shipment  of  vegetable  fiber 
in  bales  where  it  is  shown  that  all  the  bales 
shipped  were  delivered.  |La  Kroma,  138  F. 
936.  "Word  "quality"  means  commercial 
quality  of  fiber  shipped,  and  provision  does 
not  relieve  vessel  from  liability  for  damaged 
condition  of  fiber  delivered  where  evidence 
shows  It  was  in  good  condition  when  shipped. 
Id. 

89.  Letter  sent  by  proctor  of  cargo  owner 
to  carrier  stating  that  he  held  claim  for  dam' 
age  to  cargo  for  collection  held  sufficient 
compliance  where  both  parties  had  actual 
notice  of  claimed  damage  at  time  of  dis- 
charge.    The  d;   Harvey,   139   F.   755. 

90.  See  4  C.  L.  1477. 

91.  Act  Feb.  13,  1893,  c.  105,  §  3,  27  St.  L. 
445,  4  Fed.  St.  Ann.  867. 

ScawortMness:  In  suit  to  recover  for  dam- 
age to  cargo  carried  In  tank  used  for  cargo 
or  water  ballast,  by  the  entry  of  sea  water 
through  leaky  sea  valve  and  obstructed  tank 


valve,  held  that  whether  spindle  controlling 
valve  closing  pipe  leading  from  distribution 
box  in  pump  room  into  such  tank  was  dis- 
connected was  immaterial  since  it  appeared 
that  when  the  spindle  was  so  disconnected 
the  valve  became  a  nonreturn  valve  which 
would  prevent  the  entry  of  water  from  the 
distribution  box,  and  hence  ship  would  not 
be  unseaworthy  even  If  it  was  disconnected. 
The  Brilliant,  138  F.  743.  Held  further  that 
evidence  showed  that  tank  valve  was  dis- 
connected en  route,  if  at  all,  and  hence  ship 
could  not  be  held  on  account  of  such  dis- 
connection. Id.  Evidence  held  to  show  that 
owners  did  all  that  was  required  of  them  as 
to  the  sea  valve.  Id.  Failure  to  place  rose 
or  screen  on  bottom  of  pipe  used  to  pump 
out  tank,  so  as  to  prevent  entrance  of  stick 
which  obstructed  valve,  held  a  failure  to  ex- 
ercise due  diligence  to  render  ship  seaworthy 
at  beginning  of  voyage.  Id.  Shipowner 
must  show  that  a  due  and  proper  inspection 
had  been  had,  and  that  vessel  had  been  found 
to  be  In  all  respects  seaworthy  and  fit  to 
carry  the  cargo  which  she  had  undertaken 
to  transport,  or  that  due  diligence  to  that 
end  had  been  used.  McCahan  Sugar  Ref.  Co. 
V.  The  VSrildcroft,  26  S.  Ct.  467,  afg.  [C.  C.  A.] 
130  F.  521.  Evidence  held  sufllcient  to  sustain 
finding  that  an  Inspection  was  had  and  that 
everything  was  found  in  good  order  at  the 
beginning  of,  as  well  as  during,  the  voyage, 
and  that  ship  was  In  all  respects  seaworthy 
at  the  beginning  of  the  voyage,  and  that 
damage  resulted  from  careless  opening  of 
valves  shortly  before  it  occurred.  Id.  If  a 
vessel  starts  on  her  voyage  with  a  port  neg- 
ligently left  open,  causing  damage,  her  own- 
ers are  liable  for  failure  to  provide  a  ship 
seaworthy  at  the  beginning  of  the  voyage, 
though  they  furnished  proper  appliances  for 
closing  them.  Omission  of  officers  to  keep 
them  closed  or  to  discover  that  they  had 
been  tampered  with  held  not  merely  a  fault 
In  management  or  navigation  so  as  to  re- 
lieve owners  from  liability  under  Harter 
Act,  §  3  (Act  Feb.  13, 1893,  e.  105).  The  Tene- 
dos,  137  F.  443.  To  escape  liability  as  a  com- 
mon carrier  for  injury  to  cargo,  the  vessel 
must  be   staunch,   strong,  and  fitted  for  the 
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lawful  to  insert  in  the  bill  of  lading  any  provision  exempting  the  vessel  from  lia- 
bility for  damages  arising  from  negligence,  fault,  or  failure  in  proper  loading, 
stowage,  custody,  care,  or  proper  delivery  of  merchandise  or  other  property,  and 
declares  that  any  such  provision  shall  be  void,"^  or  to  insert  any  provision  whereby 
the  obligation  of  the  owners  to  exercise  due  diligence  to  properly  equip,  man,  pro- 
vision, and  outfit  the  vessel  and  to  make  her  seaworthy  and  capable  of  performing 
her  intended  voyage,  or  whereby  the  obligations  of  the  master,  oflaeers,  agents,  or 
servants  to  carefully  handle  and  stow  her  cargo,  and  to  care  for  and  properly 
deliver  the  same,  shall  in  any  wise  be  lessened,  weakened,  or  avoided."'  The  effect 
of  the  act  is  to  hold  the  ship  responsible  for  loss  or  damage  arising  from  negligence, 
fault,  or  failure  in  the  proper  custody,  care,  or  delivery  of  the  cargo,  and  to  exon- 
erate her  from  damage  or  loss  arising  from  faults  or  errors  in  navigation  or  in 
the  management  of  the  vessel  where  due  diligence  has  been  exercised  to  properly 
man,  equip,  and  supply  her,  and  to  make  her  in  all  respects  seaworthy.'*  The 
burden  of  proving  that  the  vessel  was  seaworthy  when  she  sailed,  or  that  due  dili- 
gence was  exercised  to  make  her  so,  is  on  the  owner,  even  if  there  is  no  evidence  to 
the  contrary.''  The  act  does  not,  either  expressly  or  by  implication,  render  valid  a 
contract  entitling  the  owner  to  share  in  a  general  average  in  case  of  a  loss  resulting 
from  negligent  navigation.'" 


service  for  which  she  Is  engaged.  The 
Presque  Isle,  140  F.  202.  Evidence  held  to 
clearly  show  that  damage  to  coffee  was 
caused  by  leakage  in  the  deck  of  transport- 
ing canal  boat,  which  rendered  her  unsea- 
worthy  for  carrying  freight  of  the  class  men- 
tioned in  the  bill  of  lading,  and  not  by  rain 
at  time  of  loading.     Id. 

Due  diligence:  The  owner  is  bound  to  ex- 
ercise the  utmost  care  and  diligence  to  see 
that  the  vessel  is  seaworthy  before  starting 
on  the  voyage  (The  Tenedos,  137  F.  443), 
and  special  attention  is  required  at  those 
points  where  the  likelihood  or  possibility  of 
unseaworthiness  is  most  obvious  (Id.).  The 
ports  should  be  inspected  the  last  thing  be- 
fore the  hatches  are  closed  or  the  voyage  be- 
gun, particularly  where  they  are  so  located 
as  to  be  submerged  when  the  vessel  is  fully 
loaded.  Failure  to  so  inspect  held  lack  of 
due  diligence  in  making  vessel  seaworthy,  so 
that  owners  were  liable  for  resulting  dam- 
age to  cargo.  The  Tenedos,  137  F.  443.  Fact 
that  shipowners  are  not  in  the  habit  of  using 
precautions  which  would  demonstrate  unsea- 
worthiness is  immaterial.     Id. 

JVavigatlon  or  miinagement  i  Change  of 
course  so  as  to  go  by  way  of  Cape  of  Good 
Hope  and  Australia  instead  of  Cape  Horn,  on 
account  of  bad  weather,  and  failure  to  put  in 
for  repairs,  held  matters  pertaining  to  the 
"navigation  and  management  of  the  vessel." 
Corsar  v.  J.  D.  Spreckels  &  tiVos.  Co.  [C.  C. 
A.]  141  F.  260,  rvg.  125  F.  786.  Damage  to 
cargo  caused  by  barge  springing  a  leak  while 
being  unloaded  in  usual  manner,  which 
caused  an  uneven  keel  for  a  few  hours,  held 
not  the  result  of  "faults  or  errors  in  navi- 
gation or  in  the  management  of"  the  barge. 
Donaldson  V.  J.  W.  Perry  Co.  [C.  C.  A.]  138 
F.   643. 

93,  Act  P?b.  13,  1893,  c.  105,  §  1,  27  St.  L. 
445  4  Fed.  St.  Ann.  854.  Donaldson  v.  J.  W. 
Perry  Co.  [C.  C.  A.]  138  F.  643.  Damage  tc 
cargo  caused  by  barge  springing  a  leak  while 
being     unloaded     in     usual     manner,     which 


caused  an  uneven  keel  for  a  few  hours,  held 
due  to  negligence,  etc.,  within  meaning  of 
this  section,  and  vessel  was  liable  therefor. 
Id.  Ship  cannot  exempt  herself  from  lia- 
bility for  damage  to  cargo  by  entry  of  sea 
water  on  ground  that  it  is  peril  of  the  sea, 
where  water  entered  because  of  obstruction 
of  tank  valve  by  stick  due  to  the  failure  to 
exercise  due  diligence  in  placing  rose  or 
screen  over  Intake  pipe.  The  Brilliant,  1.38 
P.   743. 

93.  Act  Feb.  13,  1893,  c.  105,  §  2,  27  St.  L. 
445,  4  Fed.  St.  Ann.  856.  Though  fault  of  er- 
ror in  navigation  may  result  in  injury  to 
"custody,  care,  and  delivery"  of  the  cargo, 
vessel  cannot  be  held  for  incidental  damage 
to  cargo  if  owner  has  complied  with  require- 
ments of  §  3.  Corsar  v.  J.  D.  Spreckels  & 
Bros.  Co.  [C.  C.  A.]  141  F.  260,  rvg.  125  P.  786. 

94.  Provisions  must  be  so  read  as  to  give 
effect  to  each  if  possible.  Corsar  v.  J.  D. 
Spreckels  &  Bros.  Co.  [C.  C.  A.]  141  P.  260, 
rvg.   125  F.  786. 

95.  Doubts  will  be  resolved  in  favor  of 
the  shipper.  "W.  J.  McCahan  Sugar  Refining 
Co.  V.  The  Wildcroft,  26  S.  Ct.  467,  afCg.  [C. 
G.  A.]  130  F.  521.  iThere  is  no  presumption, 
in  case  of  damage  due  to  negligent  naviga- 
tion, that  the  owners  exercised  due  diligence 
in  manning  the  ship,  but  the  burden  is  on 
them  to  show  that  they  did  so,  and  they 
cannot  escape  liability  in  the  absence  of 
affirmative  proof  to  that  effect.  Vessel  held 
Jiable  for  loss  of  cargo  by  stranding  on  well 
known  reef  through  negligence  of  master 
where  owners  failed  to  show  exercise  of  such 
diligence  in  his  selection.  The  Fri,  140  P. 
123.  Unseaworthiness  at  the  time  of  start- 
ing on  the  voyage  being  established,  the 
burden  is  on  the  owners  to  show  that  they 
exercised  due  diligence  to  make  her  sfed,- 
worthy.     The  Tenedos,  137  P.  443. 

98.  Such  a  contract  is  void.  New  York  & 
C.  Mail  S.  S.  Co.  v.  Ansonia  Clock  Co  139  p 
894. 
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§  10.  Freight  and  demurrage.  Freight.^'' — In  the  absence  of  an  express  pro- 
vision to  the  contrary,  the  law  presumes  that  freight  is  only  to  be  paid  on  the 
cargo  actually  delivered,'*  but  where  the  charter  provides  that  a  cargo  of  not  less 
than  a  certain  number  of  tons,  at  so  much  per  ton,  shall  be  shipped,  and  that 
amount  paid  upon  delivery  of  the  cargo,  the  owners  are  entitled  to  recover  the 
minimum  amount  stipulated  for  upon  delivery  of  the  cargo  as  shipped  by  the 
chai-terers.'*'  The  delivery  of  cargo  to  one  claiming  to  own  it  will  support  a 
promise  on  his  part  to  pay  the  freight.^  The  construction  of  charter  and  contract 
provisions  with  regard  to  freight  will  be  found  in  the  note.^ 

Demurrage.'' — The  owner  of  a  vessel  is  entitled  to  recover  the  loss  of  profits 
or  of  the  use  of  the  vessel,  pending  repairs  or  other  detention  arising  from  a  col- 
lision or  other  maritime  tort,  provided  such  profits  have  actually  been,  or  may  rea^ 
sonably  be  supposed  to  have  been,  lost,  and  the  amount  thereof  is  proven  with  rea- 
sonable certainty,*  and  it  is  immaterial  in  such  case  that  he  might  have  substituted 
another  vessel  and  did  not  do  so.'  There  can,  however,  be  no  recovery  of  de- 
murrage in  the  absence  of  a  showing  of  the  market  value  of  the  use  of  the  vessel 
during  her  detention,  or  of  her  net  earnings."  The  charterer  is  not  liable  for  de- 
murrage for  delay  due  to  the  acts  of  the  owner,^  nor  is  a  libelant  proceeding  in 
rem  against  a  vessel  in  good  faith  and  under  advice  of  counsel  liable  for  damages 
caused  by  the  attachment  and  detention  of  the  vessel  beyond  the  taxable  costs  in 
the  suit.^ 

Charters  frequently  provide  that  no  days  shall  count  as  lay  days  during  which 
delays  or  hindrances  may  result  from  the  intervention  of  constituted  authorities® 
or  from  r-y  causes  whatsoever  beyond  the  control  of  the  charterers,^"  and  exempt 


97.  See  4  C.  L.  1478. 

98.  Donaldson  v.  Severn  River  Glass  Sand 
Co.,    138   F.    691. 

99.  Thoug-h  without  vessel's  fault,  less 
than  minimum  amount  is  loaded.  Donaldson 
V.  Severn  River  Glass  Sand  Co.,  138  F.  691. 
Evidence  held  to  show  that  whole  cargo 
shipped  was  delivered.     Id. 

1.  In  a^ion  to  recover  freight  on  cargo 
of  coal,  ^dence  held  sufficient  to  support 
finding  that  on  or  about  a  certain  day  plain- 
tiff delivered  coal  to  defendant  at  his  special 
instance  and  request  in  consideration  of  his 
promise  to  pay  the  freight  money  thereon. 
Doe  V.  Allen   [Cal.  App.]   82  P.  568. 

2.  Charter  provided  that  freight  should  be 
payable  in  cash  on  delivery  of  each  cargo, 
and  that  ship  should  have  lien  for  freight 
money  though  cargo  had  been  delivered. 
Consignee  paid  the  entire  amount  due  for 
the  cargo  and  freight  to  the  shipper,  leaving 
the  latter  to  settle  for  the  freight.  The  day 
before  such  a  remittance  was  received  the 
shipper  went  into  the  hands  of  a  receiver. 
Held  .that  the  money  so  received  by  the  re- 
ceivers was  impressed  with  a  trust  in  favor 
of  the  shipowner  for  the  amount  of  the 
freight.  Michigan  S.  S.  Co.  v.  Thornton  [C. 
C.  A.]  136  F.  134.  Contract  for  shipment  of 
lime  held  one  for  payment  of  bonus  above 
freight  rate,  which  was  not  discharged  by 
payment  of  freight  at  usual  rate  by  con- 
signor and  its  acceptance  by  the  carrier. 
Henay  Cowell  Lime  &  Cement  Co.  v.  Globe 
Nav.  Co.  [C.  C.  A.]  141  F.  12.  Contract  to 
pay  bonus  held  not  to  depend  on  lime  being 
shipped  on  a  particular  vessel,  or  on  loading 
being  commenced  at  a  particular  time  where 
contingencies  arose  which  caused  delay.     Id. 


3.  See  4  C.  L,.  1478. 

4.  Demurrase  allowed.  The  North  Star, 
140  F.  263.  Allowance  of  demurrage  for  de- 
lay due  to  collision  held  proper.  The  Rick- 
mers  [C.  C.  A.]  142  F.  305.  Rate  of  demur- 
rage fixed  by  commissioner  In  collision  case 
held  proper.  The  Sovereign  of  The  Seas,  139 
F.  812.  Demurrage  allowed  by  commissioner 
tor  time  consumed  in  repairing  barge  after 
collision  reduced,  where  amount  allowed  was 
largely  In  excess  of  cost  of  repairs,  aiid  it 
appeared  that  repairs  could  have  been  made 
in  much  less  time.  Id.  Fact  that  award  of 
demurrage  by  commissioner  was  less  than 
amount  claimed  held  not  to  entitle  libelant 
to  more  favorable  consideration  thereof 
where  his  claim  was  clearly  excessive  and 
exhorbitant.     Id. 

5.     The  North  Star,  140  F.  263. 

«.  Vessel  injured  through  negligent  op- 
eration of  drawbridge.  City  of  Chicago  v. 
Hawgood  &  Avery  Transit  Co.,  110  111.  App. 
34. 

7.  Not  for  delay  in  unloading  coal  from 
barge's  hold  after  arrival  at  place  of  load- 
ing, owing  to  inadequacy  of  charterer's  fa- 
cilities, where  coal  was  taken  on  under 
contract  with  third  party  after  the  charter 
and  without  consulting  the  charterer.  Don- 
aldson v.  Severn  River  Glass  Sand  Co.,  138  F. 
691. 

8.  The  Alcalde,  132  F.  576. 

9.  Charterers  held  not  liable  for  demur- 
rage for  delay  In  loading  at  pier  belonging 
to  town  in  foreign  port,  where  port  au- 
thorities refused  to  permit  vessel  to  berth 
in  her  turn  on  ground  that  she  would  pro- 
ject beyond  the  pier.  Adamson  &  Mail  V. 
4,300  Tons  Pyrites  Ore,  137  F.   998. 

10.  Charterers  not  liable  for  delay  due  to 
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the  charterer  from  liability  for  denmrrage  for  delay  due  to  strikes^^  or  other  causes 
or  accidents  beyond  his  control.^^  The  allowance  of  interest  upon  demurrage  is 
discretionary  with  the  court."  Where  the  charter  provides  that  the  time  for  dis- 
charging shall  commence  when  the  vessel  is  ready  to  unload  and  written  notice  is 
given,  whether  in  berth  or  not,  the  lay  days  for  discharging  commence  to  run  when 
the  vessel  gives  such  notice  and  is  actually  ready.^* 

§  11.  Pilotage,  towage,  wharf age.^^ — Congress  may  permit  the  several  states 
to  adopt  pilotage  regulations.^®  The  Federal  statutes  prohibit  the  adoption  by  any 
state  of  any  regulation  or  provision  discriminating  in  the  rate  of  pilotage  or  half- 
pilotage  between  vessels  sailing  between  the- ports  of  one  state  and  those  sailiag 
between  the  ports  of  different  states,  or  any  discrimination  between  vessels  propelled 
in  whole  or  in  part  by  steam,  or  agaiust  national  vessels  of  the  United  States,  and 
annul  and  abrogate  all  existing  provisions  or  regulations  making  any  such  discrim- 
ination.^'' They  also  provide  that  the  master  of  any  vessel  coming  iuto  or  going 
out  of  any  port  situate  upon  waters  which  are  the  boundary  between  two  states 
may  employ  any  pilot  duly  licensed  or  authorized  by  either  to  pilot  the  vessel  to 
or  from  such  port.^* 

Pilots  are  entitled  to  a  lien  for  their  wages.^* 

§  13.  Repairs,  supplies,  and  like  expenses.^" — ^In  order  to  raise  a  lien  on  a 
vessel  for  repairs  furnished  at  a  foreign  port  it  must  appea  ■  that  there  was  an 
understanding  or  contract  that  they  should  be  made  on  the  credit  of  the  vessel.^^ 
The  manner  in  which  the  books  are  kept  and  the  bills  rendered  is  some  evidence 
whether  the  person  doing  the  work  relies  on  the  credit  of  the  vessel  or  of  the 
owner,  but  it  is  not  conclusive  and  will  not  defeat  the  right  to  a  lien  when  an 
agreement  therefor  is  shown.^^  The  fact  that  the  repairer  first  sues  the  owner  in 
personam  does  not  estop  him  from  subsequently  enforciug  his  lien.^' 


Intervention    of    port    authorities.     Adamson 
&  Mail  V.  4,300  Tons  Pyrites  Ore,  137  F.  998. 

11.  Coal  strike  resulting  In  large  quanti- 
ties of  coal  being  brought  to  this  country 
from  abroad  held  not  the  proximate  cause  of 
delay  in  unloading  vessel  due  to  arrival  of 
large  number  of  vessels  loaded  with  coal  at 
same  port  at  same  time,  and  the  requirement 
of  the  consignees  that  they  be  unloaded  at 
certain  railroad  docks  to  facilitate  shipment. 
'W.  K,  Niver  Coal  Co.  v.  Cheronea  S.  S.  Co. 
[C.  C.  A.l  142  F.  402,  afg.  124  F.  937. 

12.  Delay  due  to  arrival  of  large  number 
of  vessels  at  same  port  at  same  time  each 
under  separate  charter  to  same  party  held 
not  excused  by  this  provision.  W.  K.  Niver 
Coal  Co.  V.  Cheronea  S.  S.  Co.  [C.  C.  A.]  142 
F.   402,  atfg.  124  F.   937. 

13.  Interest  on  demurrage  awarded  for 
time  consumed  in  repairing  vessel  after  col- 
lision allowed  only  as  of  the  entry  decree  in 
view  of  delay  in  prosecuting  suit.  The  Sov- 
ereign of  The  Seas,  139  F.  813.  Allowance  of 
interest  held  proper.  W.  K.  Niver  Coal  Co. 
v.  Cheronea  S.  S.  Co.  [C.  C.  A.]  142  F.  402, 
afg.  124  F.  937. 

14.  Whether  at  her  designated  berth  or 
not.  W.  K.  Niver  Coal  Co.  v.  Cheronea  S.  S. 
Co.   [C.  C.  A.]  142  F.  402,  afg.  124  F.  937. 

15.  See  4  C.  L..   1480. 

1«.  Va.  Code  1887,  §§  1900,  1963,  1965,  1966, 
1978,  imposing  compulsory  pilotage  on  cer- 
tain vessels  inward  or  outward  bound 
through  the  capes,  does  not  violate  U.  S. 
Const,  art.  1,  §  9,  providing  that  no  prefer- 
ence   shall    be    given    by   any    regulation    of 


commerce  or  revenue  to  the  ports  of  one 
state  over  those  of  another.  Thompson  v. 
Darden,  198  U.  S.  310,  49  Law.  Ed.  1064. 

17.  Rev.  St.  5  4237,  5  Fed.  St.  Ann.  749. 
Thompson  v.  Darden,  198  IT.  S.  310,  49  Law. 
Ed.  1064.  Virginia  compulsory  pilotage  law 
(Code  1887,  §§  1963  et  seq.)  Is  no?  In  and  of 
Itself,  discriminatory  since  it  Imposes  a  like 
compulsory  pilotage  charge  upon  all  vessels 
bound  in  and  bound  out.  Id.  The  fact  that 
compulsory  pilotage  does  not  prevail  In  all 
the  inland  waters  of  the  state  is  Immaterial. 
Id.  Courts  cannot  consider  fact  that  regula- 
tions may  be  unwise  or  unjust.     Id. 

18.  Rev.  St.  §  4236,  5  Fed.  St.  Ann.  749. 
Thompson  v.  Darden,  198  U.  S.  310,  49  Law. 
Ed.  1064.  Contention  that  Virginia  compul- 
sory pilotage  law  violates  this  section  not 
sustained,  where  contention  was  not  raised 
below,  and  It  did  not  appear  that  state  of 
Maryland  had  ever  attempted  to  regulate 
pilotage  between  the  capes  of  Virginia,  to 
which  the  Virginia  statute  relates,  or  that 
any  Maryland  pilot  offered  his  services  In 
the  case  at  bar.     Id. 

19.  Persons  not  performing  the  duties  of 
masters  but  engaged  solely  in  the  navigation 
of  the  vessels  held  pilots.  The  Pauline,  138 
F.  271.  But  masters  assuming  designation 
of  pilots  for  purpose  of  acquiring  lien  are 
not  entitled  to  one.     The  Pauline,  136  F.  815. 

20.  See  4  C.  L.  1481.  • 

21.  The  Grand  Republic,  138  F.  615. 

22.  The  fact  tliat  an  account  for  repairs 
is  kept  In  the  name  of  the  owner  and  that 
the   bill   Is   sent   to    him.     Evidence    held    to 
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By  common  law,  materialmen  furnishing  repairs  to  a  domestic  ship  haye  no 
maritime  lien  upon  the  ship  itself  for  their  demand,^'  hence,  the  right  to  a  lien 
for  repairs  and  necessaries  furnished  in  the  port  or  state  to  which  the  vessel  be- 
longs is  governed  entirely  by  local  law,'°  which  must  be  complied  with  before  a 
lien  can  be  acquired.^"  One  having  acquired  possession  of  a  vessel  for  the  purpose 
of  repairing  the  engine  has  a  lien  thereon  therefor  and  is  entitled  to  retain  posses- 
sion until  paid,^'  but  such  lien  is  lost  by  a  voluntary  surrender  of  the  possession,^^ 
and  is  not  revived  by-  subsequently  again  acquiring  possession  for  a  different  pur- 
pose.^°  A  vessel  owner  whn  fails  to  pay  for  an  engine  installed  therein  cannot, 
however,  recover  possession  of  it  from  the  builder,  to  whom  it  has  been  returned 
for  repairs,  until  he  pays  the  purchase  price.^" 

Contracts  for  the  building  of  ships  or  for  furnishing  materials  for  their  con- 
struction are  not  maritime  in  their  nature,  nor  are  liens  given  upon  them  while  in 
course  of  construction  maritime  liens,'^  hence  state  statutes  creating  liens  of  this 
cliaracter  and  conferring  upon  their  own  courts  power  to  enforce  them  are  not 
invalid  as  derogating  from  the  jurisdiction  of  the  Federal  admiralty  courts,'^  and 


show  that  repairs  were  made  on  credit  of  the 
ship.     The  Grand  Republic,  138  P.  615. 

23.  The  Grand  Republic,  138  P.   615. 

24.  Shipwright  who  takes  domestic  vessel 
into  possession  to  repair  it  is  not  bound  to 
part  with  possession  until  paid,  but  if  he 
does  so,  or  if  he  works  upon  it  without  tak- 
ing- possession,  he  has  no  claim  upon  the  ship 
itself.      The  Sue,  137  F.  133. 

25.  No  lien  implied  unless  by  that  law. 
The  Sue,  137  P.  133. 

26.  Liens  not  filed  in  accordance  wth  state 
law  dismissed.     The  Sue,  137  P.  133. 

27.  Downey  v.  Lozler  Motor  Co.,  138  P. 
173. 

28.  Lien  claimed  on  yacht  for  purchase 
price  of  g-asoline  engine  installed.  Downey 
V.  Lozier  Motor  Co.,  138  P.  173. 

29.  By  acquiring  possession  of  yacht  for 
purpose  of  repairing  engine.  Downey  v.  Lo- 
zier Motor  Co.,  138  P.  173. 

30.  Owner  of  yacht  who  has  gas  engine 
installed  therein  and  fails  to  pay  for  it  as 
agreed  cannot  recover  possession  of  It  from 
the  builder,  to  whom  he  has  returned  it  for 
repairs,  until  he  pays  the  purchase  price. 
Downey  v.  Lozier  Motor  Co.,  138  P.  173.  En- 
gine furnished  held  aU  that  owner  was  entl- 
tltled  to,  and  his  objections  thereto  unrea- 
sonable.      Id.  ,    .,,,    T-i     n^r 

31.  The  Winnebago  [C.  C.  A.]  141  P.  945, 
Delaney  Forge  &  Iron  Co.  v.  Iroquois  Transp. 
Co.  [Mich.]  12  Det.  Leg.  N.  691,  105  N.  W.  527. 

32.  The  Winnebago  [C.  C.  A.]  141  P.  945. 
Comp.  Laws  1897,  §  10,789,  does  not  violate 
provision  of  Federal  constitution  conferring 
exclusive  admiralty  jurisdiction  on  Federal 
courts.  Delaney  Forge  &  Iron  Co.  v.  Iro- 
quois Transp.  Co.  [Mich.]  12  Det.  Leg.  N.  691, 
105  N.  W.  527.  „    ^      ,^.  , 

Construction  of  state  statutes  I  Under  Mich. 
Comp.  Laws  1897,  §  10,789,  lien  is  given  for 
labor  or  materials  furnished  for  the  purpose 
of  being  used  in  the  construction  of  a  pa,r- 
ticular  vessel,  and  it  is  not  necessary  to  its 
enforcement  to  prove  that  they  were .  In  fact 
so  used.  The  Winnebago  [C.  C.  A.]  141  P. 
945  It  is  immaterial  whether  credit  is  given 
to  the  vessel  or  to  the  owner  personally,  and 
lien  exists  in  either  case  unless  waived,  the 
burden  of  showing  waiver  being  on  the  party 
alleging  it.  Id.  Lien  attaches  by  opera- 
6  Curr.  Law  —  94. 


tion  of  law  and  as  an  incident  to  the  con- 
tract.    Delaney  Forge  &  Iron  Co.  v.  Iroquois 
Transp.  Co.  [Mich.]  12  Det.  Leg.  N.  691,105  N. 
W.   527.     Giving  of  notes  by  owner  of  vessel 
to  materialman  for  arbitrary  amounts  to  be 
used  by   him   in   raising  funds,   which   notes 
were  not  paid  and  were  afterwards  returned, 
held  not  payments  depriving  materialman  of 
his   right   to   a   lien,    there   being   no   agree- 
ment that  they  should  be  so  considered.     The 
Winnebago    [C.   C.   A.]    141   P.    945;    Delaney 
Forge    &   Iron    Co.    v.    Iroquois   Transp.    Co., 
[Mich.]     12     Det.     Leg.     N.     691,     105     N.     W. 
527.      In     proceedings    to     establish     materi- 
alman's lien  on  vessel  held  error,  on  revers- 
ing judgment  for  petitioners,  to  dismiss  the 
proceeding    instead    of    granting    new    trial, 
where  decision  was  based  on  findings  of  ref- 
referee   showing   that   all   but   two   items   of 
the   claim   were    barred    by    limitations    and 
that  those  two  were  not  for  materials  used 
in  the  construction  of  the  vessel,  since  such 
flndings  rested  in  part  at  least  on  oral  evi- 
dence which   might   be  changed   on   another 
trial.    In  re  Proment  [N.  Y.6  77  N.  B.  9,  mod- 
ifying 110  App.  Div.  72,  96  N.  T.  S.  1061.    Lien 
for  work  done  or  materials  furnished  for  or 
toward  the  building,  repairing,  or  equipping 
of  a  vessel,  by  Laws  1897,  p.  626,  c.  418,  §  30, 
exists  only  when  the  materials  have  actually 
gone  into  the  construction,  repair,  or  equip- 
ping of  the  vessel.     In  re  Proment,  110  App. 
Div.    72,    96   N.    T.    S.   1061,   modified   on   other 
grounds  [N.  T.]  77  N.  B.  9.     Statute,  being  in 
derogation    of    the    common    law,    should    be 
strictly  construed  and  is  not  affected  by  Id. 
§   22,  providing  for  a  liberal  construction  of 
the  provisions  in  regard  to  mechanic's  liens. 
Id.     A    suit    to    enforce    a   lien    for   materials 
furnished    in    the    construction    of    a    vessel, 
given  by  Pub.  St.  1882,  c.  192,  §§  14-17   (Rev. 
Laws,  c.  198,  §  14-17),  is  a  proceeding  in  rem 
in  which  the  jurisdiction  of  the  court  to  en- 
ter a  judgment  depends  upon  jurisdiction  of 
the  property,   and  the   only  judgment  which 
can  be  entered  is   one  against  the  property, 
to   be  enforced  by  an   order   of  sale.     Merri- 
man  v.  Currier   [Mass.]   77  N.  E.  708.     With- 
out the  process   of  attachment  provided   for 
by  §  17,  and  an  effectual  service  tljereof,  the 
court  can  never  make  an  effectual  order  to- 
the   sale  of   the  vessel   and  a  disposition   of 
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this  is  true  whether  the  vessel  is  intended  to  be  used  wholly  in  state  waters  or  else- 
where as  well.^^  A  ship  launched.,  but  still  in  course  of  construction,  does  not 
become  subject  to  maritime  law  until  she  is  put  into  use  as  an  agency  oi  com- 
merce, or,  at  least,  until  she  is  iitted  for  that  purpose.^*  The  fact  that  the  vessel 
against  which  proceedings  have  been  begtin  in  the  state  court  has  been  enrolled 
and  engaged  in  interstate  commerce,  and  may  therefore  become  subject  to  superior 
maritime  liens  enforceable  in  a  court  of  admiralty,  does  not  deprive  the  state 
court  of  jurisdiction  in  such  eases. ^'^  The  title  to  a  vessel  constructed  under  a 
contract  with  certain  individuals  who  are  to  form  a  corporation,  to  which  the  com- 
pleted vessel  is  to  be  transferred,  is  in  the  builder  until  such  transfer  takes  place, 
and  therefore  one  furnishing  materials  to  him  is  not  a  subcontractor.^" 

§  13.  Salvage.^^ — In  order  that  a  service  may  be  regarded  as  a  salvage  one, 
it  must  involve  some  element  of  danger  to  persons  or  property,  and  must  be  extraor- 
dinary in  its  nature.'*  One  raising  a  sunken  vessel  may,  however,  recover  a  reason- 
able compensation  therefor  though  the  service  is  in  no  sense  a  salvage  one."* 

The  United  States  is  liable  on  an  implied  contract  for  salvage  services  ren- 
dered to  governnient  vessels.*"  The  government,  being  liable  to  refund  customs 
duties  on  imported  merchandise  destroyed  while  in  custody  of  the  customs  officers, 
has  an  interest  in  goods  on  a  vessel  on  which  such  duties  have  been  paid  and  which 


the  proceeds.  Id.  Where  petition  for  en- 
forcement of  lien  was  inserted  in  a  writ  of 
orlg-lnal  summons  and  attachment,  In  which 
the  order  was  to  attach  the  goods  of  defend- 
ants to  a  specified  value  and  to  summon  the 
defendants  to  appear  and  answer,  no  refer- 
ence being  made  to  the  vessel,  and  return 
showed  an  ordinary  attachment  of  the  vessel 
to  be  held  as  security  for  such  judgment  as 
should  be  recovered  against  them,  and  sub- 
sequently vessel  was  attached  under  a  spe- 
cial precept  as  in  actions  in  personam,  held 
that  court  acquired  no  jurisdiction.  Id.  Such 
proceedure  does  not  give  Jurisdiction  to  pro- 
ceed in  personam,  since  statute  only  permits 
a  proceeding  in  rem.  Id.  Neither  does  per- 
sonal service  on  defendants.  Id.  Order  of 
attachment  which  is  to  accompany  writ  of 
original  summons,  and  be  included  in  it,  is 
order  for  attachment  of  vessel  as  res,  the 
same  as  when  petition  is  filed  in  court.  Id. 
Provision  of  §  15,  as  amended  by  St.  1896,  p. 
355,  c.  404,  Rev.  Laws,  c.  198,  §  15,  does  not 
imply  that  lien  can  be  enforced  without  an 
attachment  of  the  vessel  within  the  jurisdic- 
tion. Id.  The  attachments  being  wholly  in- 
applicable to  the  case,  held  that  bond  given 
to  dissolve  the  last  of  them,  which  did  not  in 
any  way  recognize  its  validity,  did  not  In  any 
way  change  their  character.  Id.  Defect  in 
proceeding  held  one  of  substance  and  not  of 
form,  so  that  decision  of  superior  court  on 
motion  to  dismiss  was  not  final  under  Rev. 
Laws,  c.  173,   §  76.     Id. 

33.  The  Winnebago  [C.  C.  A.]  141  P.  945. 
Lien  given  by  Comp.  Laws  1897,  §  10,789,  ap- 
plies to  vessel  actually  navigating  in  state 
waters,  though  she  also  navigates  elsewhere. 
Delaney  Forge  &  Iron  Co.  v.  Iroquois  Transp. 
Co.  [Mich.]  12  Det.  Leg.  N.  691,  105  N.  W.  527. 

34.  Mere  fact  that  she  rests  in  the  water 
does  not  operate  to  deprive  one  thereafter 
furnishing  materials  to  be  used  in  her  con- 
struction of  lien  given  by  state  statute.  The 
Winnebago  [C.  C.  A.]  141  P.  945;  Delaney 
Forg^e  &  Iron  Co.  v.  Iroquois  Transp.  Co. 
[Mich.]   12  Det.  Leg.  N.  691,  105  N.  W.  527. 


3.5.  The  Winnebago  [C.  C.  A.]  141  P.  945. 
If  law  creating  lien  is  valid,  seizure  may  be 
made  after  vessel  is  enrolled  and  licensed, 
and  while  she  is  engaged  in  interstate  com- 
merce. Delaney  Forge  &  Iron  Co.  v.  Iro- 
quois Transp.  Co.  [Mich.]  12  Det.  Leg.  N.  691, 
105  N.  W.  527. 

36.  Is  not  barred  from  enforcing  lien 
given  by  Comp.  Laws  1897,  §  10,789,  on 
ground  that  he  is  a  subcontractor  only  and 
there  is  nothing  due  from  principal  con- 
tractor. Delaney  Forge  &  Iron  Co.  v.  Iro- 
quois Transp.  Co.  [Mich.]  12  Det.  Leg.  N.  691, 
105  N.  W.  527;  The  Winnebago  [C.  C.  A.1 
141  P.  945. 

37.  See  4  C.  L.  1484. 

38.  Raising  of  dredge  sunk  in  shallow 
water  held  not  a  salvage  service,  there  being 
no  element  of  danger  to  person  or  property 
and  no  extraordinary  means  required  or  em- 
ployed. Merritt  &  Chapman  D.  &  W.  Co.  v. 
Morris  &  Cummlngs  Dredging  Co.    [C.  C.  A  ] 

137  P.  780,  rvg.  132  P.  154.  Evidence  held  to 
show  that  tug  rendered  salvage  services  in 
towing  car  float  from  burning  pier.  The  Car 
Float  No.  19,  138  P.  435.  Aiding  In  putting 
out  fire  on  government  vessel  loaded  with 
ammunition  for  warship  held  salvage  serv- 
ices.    Hartford  &  N.   T.    Transp.   Co.  v.   U    S 

138  P.  618. 

39.  Allowance  of  $4,000  for  raising  sunken 
dredge  affirmed,  work  being  in  no  sense  a 
salvage  service.  Merritt  &  Chapman  D.  & 
W.  Co.  V.  Morris  &  Curamings  Dredging  Co 
[C.  C.  A.]  137  F.  780,  rvg.  132  F.  154.  In  suit 
to  recover  for  services  for  raising  sunken 
dredge,  held  that,  in  view  of  long  delay  in 
prosecuting  suit,  the  fact  that  the  claim  was 
excessive  and  the  difficulty  experienced  by 
respondent  in  obtaining  proof  of  value  oif 
libelant's  services  owing  to  fact  that  latter 
had  monopoly  of  such  work,  neither  costs  or 
Interest   would    be    allowed.     Id. 

40.  Under  provisions  of  Tucker  Act  (Act 
March  3,  1887,  c.  359,  24  St.  505).  Hartford 
&  N.  T.  Transp.  Co.  v.  U.  S.,  138  P.  618 
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are  still  in  the  custody  of  such  officers,  and  salvors  are  entitled  to  an  award  against 
it  on  the  basis  of  the  amount  thus  put  at  risk." 

The  law  does  not  fix  any  maximum  or  minimum  percentage  to  be  allowed 
salvors/2  but  they  should  be  allowed  a  fair  share  of  what  they  save,  each  case  being 
judged  with  reference  to  its  peculiar  facts."  The  danger 'to  the  salved  vessel," 
the  value  of  the  two  vessels,^^  the  effectiveness  of  the  services  rendered,"  and  the 
risk  of  the  salvors,  will  be  considered."  The  vessel  rendering  the  salvage  service 
should  also  be  reimbursed  for  expenses  and  losses  actually  incurred.^' 

A  certain  proportion  of  the  award  is  generally  divided  among  the  officers  and 
crew  rendering  the  services.'" 

§  14.  Loss  and  expense  and  limitation  of  liability  therefor.^" — In  the  ab- 
sence of  specific  proof  it  is  presujned  that  the  cargo  on  board  a  vessel  at  the  time 
of  its  loss  was  the  equivalent  of  its  carrying  capacity."  It  cannot  be  assumed 
that  the  proceeds  of  the  outward  bound  voyage  were  invested  in  the  return  cargo.'^ 

Limitation  of  liability.''^ — The  Federal  statutes  provide  that  the  liability  of 
the  owner  of  any  vessel  for  any  embezzlement,  loss,  or  destruction,  by  any  person, 
of  any  property,  goods,  or  merchandise,  shipped  or  put  aboard  such  vessel,  or  for 
any  loss,  damage,  or  injury  by  collision,  or  for  any  act,  matter,  or  thing  lost, 


41.  United  States  v.  Cornell  Steamboat  Co. 
[C.  C.  A.]  137  F.  455,  afg.  130  F.  480.  U.  S. 
Rev.  St.  §  2984,  providing-  for  refund  in  such 
cases,  is  mandatory.  Id.  The  Federal  dis- 
trict courts  have  Jurisdiction  to  entertain  a 
petition  for  a  salvage  avrard  against  the 
United  States  for  services  in  saving  a  cargo 
in  which  the  government  is  interested.  Un- 
der Tucker  Act  (Act  March  3,  1887,  c.  359, 
24  St.  505.     1  Supp.  Rev.  St.   559).     Id. 

42.  The  South  Bay,  139  F.  273.  Award  in 
derelict  cases  is  not  necessarily  a  moity  but 
depends  upon  circumstances.  The  Edith  L. 
Allen,  139  P.  888.  While  rescued  schooner 
was  not  a  derelict  in  the  strict  sense,  held 
that  she  might  Justly  be  considered  one  for 
salvage  purposes.  Id.  Would  be  manifestly 
unjust  to  allow  half  in  derelict  cases,  where 
there  is  a  large  salved  value,  and  small  risk 
to   the  salving  vessel.     Id. 

43.  The  South  Bay,   139  F.   273. 

ATrards  in  particular  cases  i  Nine  thousand 
dollars  awarded  tug  worth  $20,000  for  put- 
ting out  fire  on  tank  steamer  worth,  with 
its  cargo  of  crude  petroleum,  $221,000.  The 
Toledo,  136  F.  959.  Tug  .worth  $25,000  al- 
lowed $1,000  for  towing  car  float  worth 
$22,000  from  burning  pier.  The  Car  Float 
No.  19,  138  F.  435.  Award  of  $500  to  tug 
aiding  in  putting  out  fire  on  United  States 
vessel  loaded  with  ammunition.  Hartford  & 
N.  Y.  Transp.  Co.  v.  U.  S.,  138  P.  618. 
Award  of  $2,000  to  owners  and  crew  of  tug 
for  towing  into  port  steamer  worth  $50,000, 
which  had  struck  stonework  at  entrance  of 
harbor  and  was  in  peril  but  not  in  imminent 
danger,  the  service  not  requiring  exposure 
to  extraordinary  peril,  or  the  endurance  of 
special  hardships.  The  South  Bay,  13^  F. 
273.  Steamer  worth  $300,000  awarded  $8,000 
for  towing  into  port  a  schooner,  whose 
salved  value  with  her  cargo  and  freight  was 
$25,000,  and  which  could  justly  be  consid- 
ered a  derelict  for  salvage  purposes.  The 
Edith  D.  Allen,  139  F.  888.  Award  of  $250 
to  tug  for  towing  two  mudsoows  which  had 
broken  loose  in  a  fog,  the  service  being  the 
lowest  order  of  salvage.  Scows  Nos.  1  and  10, 
141  F.  477. 


44.  The  Toledo,  136  P.  959;  The  South  Bay, 
139  P.  273.  Drifting  scows  held  in  some  dan- 
ger. Scows  Nos.  1  and  10,  141  P.  477.  Fact 
that  lives  of  crew  of  salved  vessel  were 
probably  saved  from  an  essential  ingredient 
in  considering  question  of  compensation. 
The  Edith  L.  Allen,  139  P.  888. 

45.  The  Toledo,  136  P.  959.  Value  of  prop- 
erty salved.     The  South  Bay,  139  P.   273. 

46.  The  effectiveness  of  the  services 
rather  than  the  time  consumed  in  render- 
ing them  is  of  importance.  The  Toledo,  136 
P.  959. 

47.  No  danger  to  rescuing  boat  or  her 
crew.  Scows  Nos.  1  and  10,  141  P.  477.  Value 
of  services  increased  where  human  life  is  in- 
volved. The  Toledo,  136  P.  959.  Pact  that 
they  were  not  exposed  to  extraordinary  peril 
or  required  to  endure  special  hardships.  The 
South  Bay,  139  P.  273.  If  there  is  danger  in 
towing  vessel  the  risk  shouliT  be  terminated 
as  soon  as  possible,  and  fact  that  this  was 
not  done  should  be  considered.  The  Edith  L. 
Allen,   139  P.   888. 

.48.  Claims  for  value  of  hawser  and  for 
towage  charges  held  proper.  The  Edith  L. 
Allen,  139  P.  888.      ■ 

49.  Salvage  divided  between  owner  and 
crew  In  the  proportions  of  seventy-flve  and 
twenty-flve  per  cent.,  the  crews  share  being 
divided  according  to  their  wages,  the  master 
and  those  going  on  board  the  rescued 
schooner  to  steer  her  receiving  double 
shares,  and  engineer  who  cut  anchor  chain 
on  schooner  one  and  a  half  shares.  The 
Edith  L.  Allen,  139  P.  888.  One-third  of 
salvage  award  given  to  master  and  crew  in 
proportion  to  their  wages,  master  receiving 
a  double  portion.     The  Toledo,   136  P.  959. 

50.  See  4  C.  L.  1486. 

61.  Burden  is  on  owner  to  show  as 
against  claim  of  charterer  of  an  eighth  in- 
terest in  the  vessel  that  It  was  less.  Brig 
Maria,  39  Ct.  CI.  39. 

.f2.  Can  be  no  recovery  of  value  of  return 
cargo  captured  by  French  privateer  where 
there  is  no  evidence  by  which  its  value  can 
be  estimated.     Brig  Maria,  39  Ct.  CI.  39. 

53.     See  4  C.  L.  1487. 
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damage,  or  forfeiture  done,  occasioned  or  incurred,  without  the  privity  or  knowl- 
edge of  such  owner  or  owners,  shall  in  no  case  exceed  the  amount  or  value  af  the 
interest  of  such  owner  in  such  vessel,  and  her  freight  then  pending,^*  and  that 
whenever  the  whole  value  of  the  vessel  and  the  freight  for  the  voyage  is  not  suffi- 
cient to  compensate  all  persons  suifering  Iciss,  it  shall  be  divided  pro  rata  between 
them,  for  which  purpose  appropriate  proceedings  may  be  had  in  any  court."     The 


54.     Rev.  St.    §   4283,   4  Fed.  St.  Ann.   839. 

Vessels  trlilcli  may  take  advantage  of  the 
act:  Mudscow  navigating  Boston  Harbor 
may  maintain  proceeding  for  limitation  of 
liability  for  collision  under  Rev.  St.  §§  4283- 
4289,  as  amended  by  Act  June  19,  1886,  c.  421, 
§  4,  24  St.  80.  In  re  Eastern  Dredging  Co., 
138  F.  942.  Is  immaterial  that  it  is  not  en- 
gaged in  business  of  carrying  merchandise, 
or  passengers  or  both,  or  that  It  is  engaged 
in  purely  local  trade  and  is  not  run  on  any 
particular  route.  Id.  It  is  also  immaterial 
that  there  is  never  any  freight  pending  on 
its  voyages,  if  such  is  the  fact.     Id. 

LriabiHty  for  removal  of  Trreck  from  har- 
lior:  Where  vessel  is  lost  without  privity  or 
knowledge  of  owner,  he  is  only  liable  to  the 
extent  of  his  interest  therein  and  cannot  be 
held  personally  responsible  for  expenses  in- 
curred by  local  authorities  in  removing  the 
wrecked  vessel  from  their  harbor.  Va.  Code, 
§  2011,  as  amended  by  Acts  1889-90,  p.  624, 
&  371,  is  invalid  in  so  far  as  it  authorizes 
removal  at  owner's  expense.  Hagan  v.  Rich- 
mond [Va.]   52  S.  E.  385. 

Damai^es  for  loss  of  life  may  be  proved 
against  the  fund  paid  in  in  proceedings  by 
the  owner  of  a  foreign  vessel  for  limitation 
of  liability  for  claims  arising  out  of  the  loss 
of  the  vessel  in  collision,  for  which  the  ves- 
sel Is  held  in  fault,  where  the  law  of  the 
country  to  which  the  vessel  belongs  author- 
izes such  a  recovery  in  such  cases.  La  Bour- 
gogne   [C.  C.  A.]   139   F.  433,  rvg.   117  F.   261. 

Freight  pending:  "Freight  pending"  and 
"freight  for  the  voyage"  mean  the  earnings 
of  the  voyage,  whether  from  the  carriage  of 
passengers  or  merchandise.  La  Bourgogne 
[C.  C.  A.]  139  F.  433,  rvg.  117  F.  261.  Pas- 
sage or  freight  money  collected  under  con- 
tracts making  it  the  absolute  property  of  the 
shipowner,  whether  voyage  is  completed  or 
not,  must  be  regarded  as  earned  though  ves- 
sel is  lost,  and  hence  must  be  surrendered. 
Id.  Does  not  include  any  part  of  subsidy 
paid  to  company  by  French  government  in 
consideration  of  maintaining  weekly  steamer 
service  between  Havre  and  New  York, 
transporting  mails,  etc.,  it  being  impossible 
to  determine  what  part  thereof  is  to  be  con- 
sidered compensation  to  any  particular 
steamer  for  transporting  mails  on  any  par- 
ticular trip.     Id. 

Insurance  moneys  need  not  be  surren- 
dered. In  re  Knickerbocker  Steamboat  Co., 
136  F.  956. 

Privity  or  knoTvledge:  Evidence  held  in- 
sufficient to  show  that  officers  of  steamship 
companj'  knowingly  tolerated  or  encouraged 
the  running  of  its  steamers  at  excessive 
speed  in  fogs,  or  were  negligent  in  failing 
to  enforce  the  rules  in  this  regard  so  as  to 
prevent  limitation  of  liability  for  collision 
while  vessel  "was  running  at  excessive  speed 
In  fog,  on  ground  that  collision  occurred 
with  company's  privity  or  knowledge.  La 
Bourgogne  [C.  C.  A.]  139  F.  433,  rvg.  117  F. 
261,  on  other  grounds.  Rules  as  to  speed  In 
fog    held    sufficient.      Id.      Evidence    insuffi- 


cient to  show  that  vessel  was  in  actual  vio- 
lation of  statutory  provisions  as  to  life 
boats,  etc.  (R.  S.  §§  4488,  4489).  Id.  An 
owner  who,  after  a  general  inspection,  pur- 
chases a  vessel  from  a  shipbuilder  of  rec- 
ognized standing  and  reputation,  who  equips 
her  with  machinery,  means,  and  appliances 
which  are  suitable  and  sufficient  if  properly 
used,  may  limit  his  liability  for  damage  oc- 
casioned by  their  negligent  use  by  his  em- 
ployes. For  Injuries  to  stevedores  caused  by 
unloading  coal  in  such  a  manner  as  to  put 
heavy  pressure  on  defective  bulkheads.  The 
Harry  Hudson  Smith  [C.  C.  A.]   142  F.  724. 

Collision  cases:  "Where  both  vessels  are 
held  to  be  in  fault  for  a  collision,  and  each 
is  condemned  to  pay  half  the  damage,  the 
claims  of  outside  claimants  are  entitled  to 
priority  over  any  claim  of  the  owner  or  char- 
terer of  either  vessel  for  injuries  thereto 
against  the  other  vessel.  The  Mauch  Chunk, 
139  F.  747.  In  such  case  underwriters  stand 
by  subrogation  in  the  shoes  of  the  owners 
and  their  rights  are  subordinate  to  those  of 
the  damage  claimants  who  must  flrst  be  paid 
in  full.  Id.  Cost  of  raising  one  of  two- ves- 
sels, both  of  which  were  held  in  fault  for 
collision,  held  a  proper  claim  against  the 
fund,  though  exceeding  the  value  of  the 
raised  vessel,  where  she  was  an  obstruc- 
tion to  navigation,  and  it  was  also  neces- 
sary to  raise  her  in  order  to  determine  her 
true  condition  and  value.  Id.  Sinking  of 
ferry  boat  in  collision  held  not  to  have  pre- 
vented owner  of  pier  from  using  it  so  as  to 
entitle  him  to  damages.  Id.  It  is  a  condi- 
tion precedent  to  the  limitation  of  liability 
that  the  party  seeking  it  surrender  each  and 
every  vessel  owned  by  him  participating  in 
the  tort.  Where  petition  is  for  limitation 
as  owner  of  vessel  sunk  in  collision,  but  it 
appears  that  petitioner  also  owned  the  other 
vessel  concerned,  which  was  equally  at 
fault,  both  must  be  surrendered  or  proceed- 
ings will  be  dismissed.  The  San  Rafael  [C. 
C.  A.]   141  P.  270,  rvg.   134  F.  749. 

Pleading  and  practice:  Petition  for  limita- 
tion of  liability  sufficient  to  give  court  ju- 
risdiction. In  re  Eastern  Dredging  Co.,  138 
F.  942  .  Questions  whether  collision  could  not 
have  occurred  without  petitioner's  privity  or 
knowledge,  and  whether  scow  was  negligent 
In  failing  to  have  proper  lights,  will  be  left 
to  be  determined  at  the  trial,  where  petition 
denies  such  knowledge  and  negligence  and 
will  not  be  decided  on  special  plea  to  the 
jurisdiction.  Id.  In  a  proceeding  for  limita- 
tion of  liability,  interrogatories  which  are 
merely  for  the  purpose  of  finding  assets  of 
the  petitioner  are  inadmissible.  In  re  Knick- 
erbocker Steamboat  Co.,  136  F.  956. 

55.  Rev.  St.  §  4284,  4  Fed.  St.  Ann.  49.  Ef- 
fect of  this  section  is  to  make  every  admis- 
sible claim  a  statutory  lien  on  the  fund,  and 
entitled  to  share  therein  pro  rata,  except  as 
affected  by  equitable  rights  between  the 
parties.     The  Mauch  Chunk,  139  P.  747. 

Freight  for  the  "voyage"  means  the  par- 
ticular  voyage   which   exposes   the   property 
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^rZS'i'l*^^  owner  of  his  interest  in  the  vessel  and  freight  to  a  trustee,  to  be 
appomted  by  any  court  of  competent  Jurisdiction,  is  made  a  sufficient  compliance 
with  the  statute.''  For  the  purpose  of  such  proceeding  a  charterer  of  a  yessel,  who 
mans   victuals   and  navigates  her  at  his  o^-n  expense,  or  by  his  own  procurement, 

h^  I  ^^'  °^''^'''  ^""^  ^^^  ^"'^^^  ^^  li^^^«  i^  tlie  same  manner  as  if  navi- 
gated by  the  owner  thereof."  It  is  further  provided  that  the  individual  liability 
ot  an  owner  shall  be  limited  to  the  proportion  of  any  or  all  debts  and  liabilities 
that  his  individual  share  of  the  vessel  bears  ta  the  whole,  and  that  the  aggregate 
liabilities  of  aU  the  owners  of  a  vessel  on  account  of  the  same  shall  not  exceed  the 
value  of  such  vessel  and  freight  pending.'' 

§  15.  General  average.''^— The  Harter  Act  does  not,  either  expressly  or  by 
implication,  render  valid  a  contract  entitling  the  owner  to  share  in  a  general  aver- 
age in  case  of  a  loss  resulting  from  negligent  navigation '"' 

§  16.     Frficfc." 

§  17.  Marine  insurance. «'— The  word  "collision,"  when  used  alone  in  a  policy, 
means  the  coming  in  contact  of  two  navigable  things."'  A  provision  that  a  de- 
duction of  one-third  shall  be  made  from  all  partial  loss  claims  after  twa  years  from 
the  date  of  the  vessel's  original  custom  house  survey  is  valid.** 

A  policy  of  insurance  on  a  vessel  engaged  in  navigation  is  a  maritime  con- 
tract, though  it  insures  her  against  fire  risks  only,  and  a  court  of  admiralty  has 
jurisdiction  of  an  action  in  personam  to  enforce  the  same."' 

§  18.  Maritime  torts  and  crimes.^^ — A  ship  is  liable  for  the  torts  of  the 
master  and  crew,  though  committed  without  the  knowledge  or  consent  of  the  own- 
ers."^ The  lien  for  a  maritime  tort  accompanies  the  vessel  even  into  the  hands  of  a 
bona  fide  purchaser."* 


to  risk,  and,  In  the  case  of  an  Atlantic  liner 
making  regular  trips  bet"ween  the  United 
States  and  Europe,  each  trip  or  crossing  is 
such  a  voyage.  Hence,  where  French  ship  is 
sunk  on  her  Tvay  from  New  York  to  Havre, 
owner  Is  not  bound  to  surrender  earnings  of 
previous  trip  from  Havre  to  New  York.  La 
Bourgogne  [C.  C.  A.]  139  F.  433,  rvg.  117  F. 
261. 

Claims  for  fnjnries  and  loss  of  life  are 
within  this  and  the  next  section.  The  Mauch 
Chunk,  139  F.  747.  Funeral  expenses  of  per- 
sons killed  are  recoverable  where  the  law 
imposes  upon  the  relatives  for  whose  benefit 
the  claim  is  made  the  obligation  to  bear 
them.     Id. 

se.  Rev.  St.  §  4285,  4  Fed.  St.  Ann.  850. 
The  Mauch  Chunk,  139  F.  747. 

57.  Rev.  St.  §  4286,  4  Fed.  St.  Ann.  851. 
The  Mauch  Chunk,  139  F.  747. 

58.  Act  June  26,  1884,  c.  121,  §  IS,  23  St. 
L.  57,  4  Fed.  St.  Ann.  852.  Act  is  to  be  con- 
strued in  connection  with  Rev.  St.  §  4283,  4 
Fed.  St.  Ann.  839,  limiting  owner's  liability 
in  case  of  loss  by  embezzlement,  collision, 
etc.     Rudolf  V.  Brown,  137  F.  106. 

Contracts  for  suiiplies:  Does  not  apply  to 
personal  contracts  for  supplies  so  as  to  re- 
lieve a  part  owner  from  full  liability  there- 
for, particularly  where  they  are  purchased 
by  his  authority  or  with  his  consent.  Ru- 
dolph V.  Brown,  137  F.  106. 

59.  See  4  C.  L.  1487. 

eo.  Such  a  contract  Is  void.  New  York  & 
C.  Mail  S.  S.  Co.  v.  Ansonia  Clock  Co.,  139  F. 
894. 


61.     See  4  C.  1,.  1487. 
82.     See  4  C.  L.  1488. 

63.  Hence  policy  insuring  against  collision 
does  not  cover  a  loss  due  to  striking  a 
wrecked  vessel  sunk  several  hours  previ- 
ously and  never  raised,  and  which  could  only 
have  been  raised  at  a  cost  exceeding  her 
value  when  raised.  Burnham  v.  China  Mut. 
Ins.  Co.  [Masr  ]  75  N.  B.  74.  Policies  cov- 
ering "the  risk  of  collision  sustained"  and 
"loss  sustained  by  collision  with  another  ves- 
sel" mean  the  same  thing,  namely,  collision 
with  another  vessel.     Id. 

64.  Claim  for  repairs.  Providence-Wash- 
ington Ins.  Co.  V.  Paducah  Towing  Co.  [Ky.] 
89  S.  TV.  722.  Such  provision  held  to  be  in 
addition  to  that  whereby  insurer  undertook 
to  be  liable  for  only  two-thirds  of  the  loss 
in  the  first  instance,  that  Is,  defendant  was 
entitled  to  deduct  from  two-thirds  of  the 
amount  of  the  loss  one-third  thereof.     Id. 

65.  Relation  of  insurance  to  hull  or  cargo. 
In  maritime  service,  and  not  the  particular 
terms  of  the  policy  controls.  North  German 
Fire  Ins.  Co.  v.  Adams   [C.  C.  A.]   142  F.   439. 

66.  See  4  C.  L.  1454,  1491.  See,  also.  Mas- 
ter and  Servant,  6  C.  L.  521;  Negligence,  6 
C.  L.  748. 

67.  For  blowing  off  boiler  while  lying 
next  to  another  vessel,  thereby  destroying  a 
part  of  the  latter's  paint.  The  BuUey,  138 
F.  170. 

NOTE.  Liability  of  ship  for  unnuthorized 
tort  of  seamen:  American  admiralty  courts 
disregard  the  common-law  limitations  on  the 
doctrine  of  respondent  superior  lu  torts  and 


1494 


BHIPPIKG  AND  WATEK  TEAFFIC  §  18. 


6  Cur.  Law. 


,The  owner  is  bdiind  to  exercise  ordinary  and  reasonable  care  to  proride  reason- 
ably safe  appliances,  machinery  and.  working  places,  and  to  keep  them  in  a  reason- 
ably sale  condition  of  repair."'  Seamen  are  bound  to  use  ordinary  care  in  the  use 
of  such  appliances '"  and  assume  the  risk  of  the  ordinary  perils  of  navigation.^^ 
Neither  the  vessel  nor  its  owner  is  liable  for  injuries  to  a  seaman  caused  by  the 
negligence  of  his  fellow-servants,  in  the  absence  of  evidence. showing  that  the  owner 
was  negligent  in  selecting  them.''''  The  crew  of  a  vessel  and  the  crew  of  a  lighter 
into  which  she  is  engaged  in  unloading  are  engaged  in  a  common  undertaking,  and 
therefore  each  owes  to  the  other  the  duty  of  exercising  ordinary  care  and  prudence.''* 
One  deliberately  choosing  a  dangerous  method  of  doing  his  part  of  the  work, 
rather  than  a  safe  one  equally  practicable,  is  guilty  of  negligence  making  him  liable 
for  the  resulting  injuries  to  the  other  party.''* 

In  order  that  the  owner  may  be  held  liable  for  injuries  to  a  stevedore  it  must 
appear  that  he  had  control  and  supervision  of  the  work  of  loading  the  vessel,  or 
that  he  furnished  the  instrumentalities  for  doing  so  and  was  negligent  in  furnish- 


permlt  an  action  in  rem  against  tlie  vessel 
for  tlie  unauthorized,  willful  acts  of  its  crew. 
This  conception,  that  th'e  ship  itself  is  the 
wrongdoer,  origrinated  in  the  commercial 
customs  of  the  middle  ages  (The  China,  7 
WaU.  [U.  S.]  53,  68,  19  Law.  Bd.  67),  and  in 
the  efforts  of  the  courts  to  insure  inde^nnity 
to  the  injured  party  (The  United  States  v. 
Brig  Malek  Adhel,  2  How.  [U.  S.]  210,  233,  11 
Law.  Ed.  239).  The  English  decisions,  how- 
ever, more  nearly  approach  the  common-la-w 
doctrine  (Abbott  on  Shipping  [6th  Am.  Ed.] 
228,  Carver  on  Carriage  by  Sea,  §  707),  one 
case  even  holding  that  the  liability  of  the 
ship  and  the  responsibility  of  the  owner  are 
convertible  terms  (The  Druid,  1  W.  Kobinson, 
391,  399).  The  weight  of  American  authority, 
however,  favors  tlie  decision  in  the  Bulley, 
above  cited.  Schooner  Little  Charles,  1 
Brock,  347,  354. — 5  Columbia  L.  R.  545. 

68.  One  purchasing  vessel  during  pen- 
dency of  proceedings  for  limitation  of  lia- 
bility held  not  bona  fide  purchaser.  The  Sam 
Rafael   [C.  C.  A.]   141  P.  270,  rvg.   134  F.  749.' 

69.  See  4  C.  L.  1454.  Vessel  held  liable  for 
injury  to  seaman  caused  by  breaking  of  rope 
fastening  pulley  to  top  of  funnel.  The  Low- 
lands, 142  F.  888.  The  owner  Is  only  bound  to 
furnish  machinery  and  appliances  "which  are 
re>asonably  safe  and  fit.  Need  not  furnish  the 
very  best  ■which  can  be  procured  or  those 
"Which  are  absolutely  the  most  convenient  or 
most  safe  (The  Chico,  140  P.  568),  but  they 
must  be  such  as  can  be  used  by  the  servant 
in  the  course  of  his  employment  without  dan- 
ger to  himself  by  exercising  ordinary  care 
(Id.).  Owner  held  not  negligent  in  installing 
and  continuing  in  use  a  winch  in  which  cog- 
wheels were  not  protected  where  it  could  be 
safely  used  by  exercise  of  reasonable  care, 
and  not  liable  for  Injuries  to  seaman  whose 
fingers  were  caught  therein.  The  Chico,  140 
F.  568.  Liability  on  the  part  of  the  vessel 
to  a  seaman  for  injuries  resulting  from  the 
breaking  of  an  appliance  is  incurred  only 
when  those  who  represent  her  have  failed  to 
exercise  reasonable  care  to  make  it  safe,  and 
arises  only  out  of  such  defects  as  reason- 
able care  on  her  part  would  have  discovered 
and  remedied.  Owners  and  vessel  held  not 
liable  to  seaman  struck  by  anchor  chain 
which  ran  out  suddenly,  owing  to  breaking 
of  patent  spring  rider.     The  Henry  B.  Fiske, 


141  F.  188.  Held  not  negligence  on  master's 
part  to  order  him,  or  to  permit  mate  to  order 
him,  to  work  in  chain  locker  "where  he  "was 
injured  by  sudden  running  out  of  anchor 
chain  due  to  breaking  of  patent  spring  rider, 
there  being  no  reason  to  apprehend  unusual 
danger.  Id.  Tug  held  not  liable  for  injuries 
received  by  fireman  while  tightening  nuts  on 
valve  of  stuffing  box,  the  work  being  such  as 
he  was  familiar  with,  and  it  appearing  that 
machinery  "was  in  general  good  repair.  The 
Mars,  138  F.  941.  Evidence  held  sufficient  to 
show  that  owners  were  not  negligent  in  fur- 
nishing too  small  a  tug  for  the  service 
(Smith  V.  Lehigh  Valley  R.  Co.,  141  F.  192), 
or  because  pilot  house  was  too  low  to  permit 
captain  to  see  libelant  while  at  work  on 
deck  of  float,  this  ground  not  having  been 
assigned  in  the  libel  as  a  matter  of  negli- 
gence (Id.). 

70.  Seaman  held  not  guilty  of  contribu- 
tory negligence  in  running  line  used  to 
fasten  boatswain's  chair  for  painting  funnel 
through  wooden  pulley  fastened  by  rope  in- 
stead of  iron  one,  "where  he  tried  latter  and 
found  that  it  was  rusted  and  would  not  work. 
The  Lowlands,   142   P.   888. 

71.  Evidence  held  to  show  that  injury  to 
seaman  was  due  to  the  ordinary  perils  of 
navigation  and  not  to  the 'negligent  manner 
in  which  yardarm  was  fastened,  so  that  ves- 
sel was  not  liable  therefor.  The  Margharita 
[C.  C.  A.]   140  P.  820. 

72.  Mate  and  floatman  belonging  to  same 
crew,  having  the  same  employer,  and"  being 
engaged  in  a  common  object,  though  of  dif- 
ferent rank,  and  "working  on  different  lines 
to  accomplish  the  undertaking,  are  fellow- 
servants.  Smith  V.  Lehigh  Valley  R.  Co.,  141 
P.  192. 

73.  Carlson  v.  White  Star  S.  S.  Co.  [Wash.] 
81  P.  838. 

74.  Ship's  servants  held  guilty  of  negli- 
gence in  failing  to  use  winches  in  unload- 
ing timber  onto  lighter.  Carlson  v.  White 
Star  S.  S.  Co.  [Wash.]  81  P.  838.  Fact  that 
lighterage  company  was  also  negligent  in 
failing  to  provide  a  suflScient  number  of  men 
held  not  to  relieve  vessel  owners  from  re- 
sults of  their  negligence.  Id.  Crew  of  lighter 
held  not  guilty  of  contributory  negligence. 
Id. 
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ing  defective  ones."  He  is  bound  to  provide  a  safe  place  on  the  vessel  for  them 
to  work,"  but  is  not  liable  for  the  consequences  of  the  negligence  of  an  independent 
<;ontractDr  who  undertakes  to  load  the  vessel  and  to  furnish  the  necessary  labor 
and  appliances  for  so  doing,"  nor  for  the  consequences  of  contributory  negligence 
on  the  part  of  the  injured  person."  The  ship  is  bound  to  furnish  loading  tackle 
that  will  support  loads  with  which  men  of  usual  skill  and  prudence  in  the  business 
will  burden  it,"  but  it  is  the  duty  of  the  contracting  stevedore  to  see  that  only 
such  loads  are  hoisted,  and  to  use  proper  judgment  in  their  selection,  and  the  ship 
is  not  responsible  for  injuries  to  his  employes  resulting  from  his  failure  to  do  so.'* 
If  the  vessel  is  bound  to  furnish  to  the  stevedore  winches  and  winchmen  to  be  used 
in  unloading,  its  whole  duty  is  performed  when  it  furnishes  properly  constructed 
winches  in  good  order,  and  winchmen  selected  and  employed  with  due  and  reason- 
able care  as  to  their  skill  and  competence.*^ 

The  first  oflBeer  of  a  vessel  sunk  in  collision  is  not  chargeable  with  negligence 
because  of  improper  navigation  where  he  acted  in  all  that  he  did  imder  the  orders 
of  the  master.^^  So  too,  the  members  of  the  crew  are  not  chargeable  with  ftie 
vessel's  faults,  and  the  fact  that  both  vessels  are  held  in  fault  and  the  damages 
divided  does  not  preclude  their  representatives  from  recovering  full  damages  for 
their  deaths.*^  Negligence  in  failing  to  provide  a  fog  horn  for  a  skiff,  or  negli- 
gence of  the  oarsman  in  failing  to  use  a  fog  signal,  or  negligent  navigation  on  his 
part,  is  not  imputed  to  a  mere  passenger  having  no  control  over  the  skiil  or  its 
management,'*  nor  is  the  act  of  the  passenger  in  attempting  to  cross  the  river 
without  seeing  that  there  is  such  a  horn  such  an  act  of  known  danger  and  reckless- 
ness on  his  part  as  will  charge  him  with  personal  contributory  negligence,  it  ap- 
pearing that  it  was  not  customary  for  such  boats  to  carry  such  horns. *^ 

The  question  of  the  contributory  negligence  of  one  run  down  by  a  tug  while 
crossing  a  river  in  a  row  boat  is  ordinarily  for  the  jury.'"     Contributory  negligence 


75.  In  action  for  Injuries  to  stevedore  by 
breaking  of  rope,  held  not  to  show  that  rope 
was  furnished  by  vessel,  and  nonsuit  prop- 
erly granted.  "West  v.  Brakelow  S.  S.  Co. 
[Ga.]  52  S.  E.  888. 

re.  Where  bulkhead  in  coal  barge  was 
faulty,  and  defects  could  have  been  readily 
discovered  by  master  by  inspection,  but  he 
directed  one  bin  to  be  unloaded  before  the 
other,  in  consequence  of  which  bulkhead  col- 
lapsed under  the  pressure  of  the  coal  in  the 
full  bin  and  injured  stevedores,  held  that 
such  injuries  were  attributable  to  negligence 
of  master,  for  which  owner  was  responsible, 
in  absence  of  contributory  negligence.  The 
Harry  Hudson  Smith  [C.  C.  A.]  142  F.  7.24. 
Vessel  being  under  no  obligation  to  light 
that  section  of  the  hold  where  libelant  was 
injured  until  its  representatives  were  noti- 
fied that  men  unloading  ore  were  ready  to 
go  to  work  there,  held  that  she  was  not 
guilty  of  negligence,  it  not  appearing  that 
there  was  any  unreasonable  delay  In  fur- 
nishing lights  after  they  were  called  for. 
The  Santiago  [C.  C.  A.]  137  F.  323,  rvg.  131 
F.  383.  Claimant  held  not  negligent  in  fail- 
ing to  provide  a  safe  place  for  laborer  un- 
loading ore  to  work,  it  not  appearing  that 
latter  was  bound  to  go  Into  the  hold  until 
customary  lights  were  furnished,  and  the 
evidence  showing  that  it  he  was  ordered  to 
do  so  It  was  by  his  foreman  and  not  by  any- 
one representing  the  vessel.     Id. 

77.  See,  also.  Independent  Contractors,  5 
C.  L.  1782.  West  v.  Brakelow  S.  S.  Co.  [Ga.] 
52  S.  E.  888. 


78.  Longshoreman's  contrtbutory  negli- 
gence in  needlessly  and  recklessly  climbing 
about  on  ore  piles  in  hold  of  vessel  while 
waiting  for  lights  held  the  proximate  cause 
of  his  injury.  The  Santiago  [C.  C.  A.]  137  P. 
323,  rvg.  131  F.  383. 

79.  Carlson  v.  Comeric  Co.,  140  F.  109. 

80.  Carlson  v.  Comeric  Co.,  140  F.  109. 
Vessel  held  not  liable  for  death  of  employe 
in  charge  of  tackle  due  to  "breaking  of  hook 
from  overloading,  it  not  appearing  that  it 
resulted  from  any  negligence  of  the  owners 
in  supplying  and  maintaining  tackle.     Id. 

81.  The  Elton  [C.  C.  A.]  142  F.  367,  rvg. 
131  F.  562.  Where  winchman  so  furnished 
acted  under  immediate  orders  of  master 
stevedore,  held  that  he  was  a  fellow-servant 
of  a  stevedore,  and  ship  was  not  responsible 
for  injury  to  latter  due  to  winchman's  neg- 
ligence. Id.  Evidence  held  to  show  due  care 
in  selection  of  winchman.     Id. 

82.  Will  not  preclude  recovery  for  his 
death  where  he  was  not  personally  negli- 
gent.    The  Saginaw,  139  F.   906. 

83.  Aue  not  precluded  from  recovering 
more  than  half  the  damages  otherwise  re- 
coverable.    The  Saginaw,  139  F.  906. 

84.  Quinette  v.  Bisso  [C.  C.  A.]  136  F.  825. 

85.  Act  of  passenger  in  so  doing  held  not 
a  proximate  contributing  cause  of  her  death 
resulting  from  collision  with  tug  running  at 
Immoderate  speed.  Quinette  v.  Bisso  [C.  C 
A.]  136  F.  825. 

86.  Direction  of  verdict  for  defendant  hell 
error.  Klutt  V.  Philadelphia  &  R.  R.  Co.  [C 
C.  A.]   142  F.   394,  rvg.   133  F.   lOOr. 
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on  the  part  of  plaintiff  is  no  defense  if  defendant  discovered,  or  by  the  exercise  of 
ordinary  care  might  have  discovered,  the  exposed  situation  of  plaintifE  in  time, 
by  the  exercise  of  ordinary  care  and  diligence,  to  have  averted  the  effect  of  plaintiff's 
negligence  and  avoided  the  injury  Avhich  happened.*^ 

The  exercise  of  a  reasonable  care  by  a  veharf  owner  toward  those  who  come  upon 
the  structure  by  his  implied  invitation  demands  the  use  on  his  part  of  appliajices 
■B'hich  shall  not  be  so  defective  as  to  be  dangerous  to  such  visitors.*'  The  doctrine 
of  res  ipsa  loquitur  applies  where  one  who  has  entered  on  the  wharf  with  the 
sanction  of  a  steamship  company  is  injured  by  the  breaking  of  a  hawser  used  by 
the  company's  servants  in  bringing  a  vessel  alongside  the  wharf.*^  One  who,  in 
going  upon  a  vessel,  unnecessarily  uses  a  temporary  gangway,  used  in  unloading 
cargo,  instead  of  a  passenger  gangway  of  which  he  has  knowledge,  assumes  the  risk, 
and  the  vessel  cannot  be  held  Liable  for  injury  received  by  him  in  falling  into  the 
water."" 

The  only  right  of  action  for  death  due  to  collision  is  that  given  by  state  stat- 
utes,"^ which  must  be  applied  in  admiralty  in  the  same  manner  as  in  suits  in  the 
state  courts,  and  any  defense  is  available  which  would  be  a  bar  in  such  courts."^ 
The  Federal  courts  will  be  governed  in  the  measure  of  damages  by  analogj"^  to  the 
decisions  of  the  highest  state  court  under  similar  circumstances."^  Mortality  .tables 
prepared  for  life  insurance  purposes  are  of  little  value  in  determining  the  duration 
fif  life  in  such  cases."* 

In  a  suit  in  personam  for  damages  for  tort,  ownership  of  the  vessel  must,  of 
course,  be  proved."^ 

In  enforcing  a  lien  given  by  the  general  maritime  law,  courts  of  admiralty 
are  not  governed  by  limitations  prescribed  by  state  statutes  giving  similar  liens."" 


87.  Held  question  for  jury  whether,  hy 
employing  proper  lookout,  defendant's  tug 
could  have  discovered  rowboat  In  time  to 
have  avoided  running  it  dO"wn.  Klutt  v, 
Philadelphia  &  R.  R.  Co.  [C.  C.  A.]  142  F. 
394,  rvg.  133  F.  1003-. 

88,  80.  Duhme  v.  Hamburg-American  Pac- 
ket Co.,  94  N.  T.  S.  1102. 

90.  Tally  clerk  who  did  not  go  upon  ship 
for  any  purpose  connected  ■with  such  gang- 
way.    The  Marie,  137  F.  448. 

91.  Quinette  v.  Bisso  [C.  C.  A.]  136  F.  825. 
State  laws  giving  right  of  action  for  death 
by  wrongful  act  controls,  where  negligent 
act  occurs  on  great  lakes  within  jurisdic- 
tion of  a  state.  Chicago  Transit  Co.  v.  Camp- 
bell, 110  111.  App.  366. 

92.  Contributory  negligence  a  good  de- 
fense In  action  based  on  La.  Civ.  Code,  art. 
2315.     Quinette  v.  Bisso  [C.  C.  A.]  136  F.  825. 

93.  In  case  of  death  of  one  of  her  citizens 
on  river  within  her  borders.  $4,000  allowed. 
Quinette  v.  Bisso  [C.  C.  A.]  136  P.  825.  This 
rule  requires  only  that  measure  of  damages 
should  be  determined  by  the  law  of  the 
place,  and  while  admiralty  courts  will  follow 
ordinary  methods  in  assessing  damages 
which  they  would  instruct  a  jury  to  adopt, 
verdicts  of  juries  in  particular  cases  cannot 
be  regarded  as  precedents.  The  Saginaw,  139 
F.  906.  Damages  recoverable  for  death  of 
various  members  of  crew  in  collision  de- 
termined. Id.  Claim  for  damages  In  name 
of  administratrix,  but  based  on  state  statute 
giving  right  of  recovery  to  widow,  held  suffi- 
r'ient  to  properly  present  the  claims  where  it 
appeared    that    she    was    also    widow,    and 


amendment  making  claim  In  that  capacity 
properly  allowed.  Id.  Damages  for  death  in 
collision  increased.  The  San  Rafael  [C.  C. 
A.]  141  P.  270. 

94.  Held  error  for  commissioner  to  ac- 
cept them  absolutely,  particularly  where  de- 
ceased was  a  colored  person.  The  Saginaw, 
139  F.  906. 

95.  In  suit  for  injuries  to  lighters  result- 
ing from  negligence  in  unloading  vessel,  evi- 
dence held  to  establish  prima  facie  case  of 
ownership  In  defendant.  Carlson  v.  White 
Star  S.  S.  Co.  [Wash.]  81  P.  838.  Variance  as 
to  word  "The"  in  defendant's  corporate  name 
held  not  to  warrant  reversal.  Id.  A  copy 
of  the  last  enrollment  of  a  vessel,  duly  cer- 
tified by  the  collector  of  customs,  is  prima 
facie  evidence  of  ownership.  Vincent  v.  Soper 
Lumber  Co.,  113  111.  App.  463.  Proof  of  own- 
ership shifts  the  burden  of  proving  that  the 
vessel  was  not  under  the  control  of  those 
shown  to  be  Its  owners  when  the  injury  com- 
plained of  occurred.  Action  for  death  by 
wrongful  act  of  one  shoveling  coal  on  a 
barge.  Id.  In  action  for  damages  to  canal 
boat  caused  by  alleged  negligence  of  cap- 
tain of  a  barge  claimed  to  belong  to  defend- 
ants, evidence  held  insufficient  to  show  that 
he  was  the  owner  and  employed  the  captain, 
it  being  merely  to  the  effect  that  it  was 
owned  by  the  "S.  Transportation  Co."  Warn 
V.  Starin,  95  N.  T.  S.  560. 

96.  Limitation  of  one  year  prescribed  by 
Cal.  Code  Civ.  Proc.  §  813,  held  hot  appli- 
cable to  libel  for  personal  injuries  due  to 
collision.  The  San  Rafael  [C.  C.  A  1  141  F 
270,  rvg.  134  F.  749. 
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"Where  there  is  nothing  exceptional  in  the  case,  they  will,  however,  be  governed  by 
the  analogies  of  common-law  limitation."^ 

Signatures;   Similiteb;  Simitltaneous  Actions,  see  latest  topical  index. 


SLAVES. 


Tbe  Condition  of  Peonage  (1497). 


I  Slave    Marriages,    Their    OlTsprlng,    and    In- 
J  herltance  (1497). 

The  condition  of  peonage  °*  is  one  of  compulsory  service  based  on  the  indebted- 
ness of  the  peon  to  the  master,""  and  the  13th  amendment  forbids  such  service, 
whether  created  by  contract,  criminal  force,  municipal  ordinance,  state  law,  or 
otherwise.^  Under  a  statute  making  it  an  offense  to  hold,  arrest,  or  return,  etc., 
any  person  to  peonage,  a  master  who  arrests  a  former  servant  on  a  criminal  charge 
for  the  purpose  of  releasing  him  on  condition  that  Ke  returns  to  him  and  works 
out  a  debt,  and  thus  procures  his  return,  is  guilty  of  peonage.^  Laws  punishing 
the  obtaining  of  money  or  property  on  a  fraudulent  promise  to  perform  labor  da 
not  contravene  the  peonage  act.^ 

Slave  marriages,  their  offspring,  and  inheritance* — In  North  Carolina  the 
statute  merely  legitimatizes  slave  children  ^  enabling  them  to  inherit  from  both  parr 
ents  °  but  not  from  collaterals,'  nor  can  a  legitimatized  child  inherit  through  an 
illegitimate  mother  from  lineals  or  coUater'als.'  The  provision  that  illegitimates 
shall  be  considered  as  legitimates  as  between  themselves  and  their  estates  shall 
descend  accordingly  does  not  apply  except  when  they  have  the  same  mother."  Un- 
der a  statute  legitimatizing  slave  marriages  continued  after  the  war  and  until  the 
act  took  effect,  the  fact  that  the  slave  had  left  another  slave  wife  prior  to  the 
subsequent  marriage  does  not  effect  the  legitimacy  of  the  offspring  of  the  marriage 
so  legitimatized,^"  nor  was  the  legitimacy  affected  by  the  fact  that  the  man  left  the 
woman  after  the  act  took  effect,^^  and  the  secret  intention  of  one  of  the  parties  at 
the  beginning  of  the  new  relation  is  not  material.^^  A  legitimatized  child  of  one 
of -the  parents  of  an  illegitimate  slave  child  cannot  inherit  from  such  child.'' 
Under  a  statute  legitimatizing  the  issue  of  customary  marriages  of  negroes,  the 
evidence  of  the  marriage,  though  slight,  will  be  held  sufficient  after  a  long  lapse 
of  time,^*  and  the  marriage  is  not  invalidated  because  of  failure  to  appear  before 
the  clerk  of  the  county  court  and  make  declaration  as  required  by  the  statute.^" 

Sleeping  Cabs;  Societies,  see  latest  topical  index. 


97.  Two  years'  period  of  limitation,  pre- 
scribed by  Cal.  Code  Civ.  Proc.  §  339,  for 
actions  for  personal  injuries.  The  San  Rafael 
[C.  C.  A.]  141  F.  270,  TVg.  134  F.  749.  Libel- 
ant held  not  guilty  of  laches.     Id. 

98.  See  4  C.  D.  1494. 

99.  1.     In  re  Peonage  Charge,  138  F.  686. 

2.  Sections  1990,  5526,  Rev.  St.  (Comp.  St. 
1901,  pp.  1666,  3715).  In  re  Peonage  Charge, 
138  F.  686. 

3.  And  a  party  charged  and  held  under 
such  law  is  not  entitled  to  release  on  habeas 
corpus.  Towsend  v.  State  [Ga.]  52  S.  B.  293. 
Act  approved  Aug.  15,  1903  (Acts  1903,  p.  90), 
held  not  to  contravene  art.  1,  §  1,  p.  17,  of 
the  constitution  of  Georgia,  or  to  violate  the 
constitution  of  the  United  States.     Id. 

4.  See  4  C.  L.  1494. 

6,  6,  7,  8,  9.  Code  §  1281,  rules  9,  10,  13. 
Legitimized  child  helfl  not  entitled  to  inherit 
from  the  son  of  hiT  father's  illegitimate 
slave  sister.  Bettls  v.  Avery  [N.  C]  52  S.  E. 
684.  ' 


Act  March  10,  1866   (Laws  1866,  p.   99, 

Nelson  v.  Hunter  [N.  C]  53  S.  B.  439. 

Nelson  v.  Hunter   [N.  C]    63  S.  E.  439. 


10. 

c.  40) 
11. 

439. 

12.  Evidence  as  to  intention  held  properly 
excluded  on  question  of  inheritance  of  prop- 
erty.    Nelson  v.  Hunter  [N.  C]  53  S.  B.  439. 

13.  Slaves  had  child  before  the  war. 
Mother  died.  Father  had  child  by  another 
slave  which  child  was  subsequently  legiti- 
matized. Latter  could  not  inherit.  Johnson 
v.  Shepherd  [Ala.]  39  So.  223. 

14.  Under  Act  Feb.  14,  1866  (Meyer's  Supp. 
p.  734),  evidence  was  held  sufficient  that 
some  time  in  the  50's  the  marriage  was  an- 
nounced and  that  witness  afterwards  saw 
the  parties  act  as  husband  and  wife,  al- 
though other  members  of  the  family  did  not 
regard  plaintiff  as  kinsman.  Hardin  v.  Har- 
din, 27  Ky.  L.  R.  899,  87  S.  W.  284. 

15.  Hardin  v.  Hardin,  27  Ky.  L.  R.  899,  87 
S.  W.  284. 
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SODOMY.is 

Inducing  a  seven  year  old  boy  to  insert  his  privates  in  the  mouth  of  the 
accused  is  the  crime  against  nature  and  not  the  crime  of  taking  impr6;per  liberties 
with  the  privates  of  a  minor."  An  information,  not  in  the  language  of  the  statute, 
must  charge  facts  which  plainly  and  unequivocally  show  the  nature  of  the  crime 
committed,^*  and  the  evidence  must  show  in  proof  of  bestiality  that  there  was  a 
copulation  with  the  beast.^*  An  averment  that  defendant  copulated  with  a  "sow" 
sufficiently  describes  the  character  of  the  animal.^"  * 

Spanish  Land  Grants;  Speciai.  Intekbogatoeies  to  Jubt;  Special  Juet;  Special  Veb- 
WCT,  see  latest  topical  index. 


SPECIFIC  PEKFOEMANCE. 


§  1.  Nature  and  Propriety  of  Remedy  In 
General  (14S8). 

g  2.  Subject-Matter  of  Enforceable  Con- 
tracts (1501). 

g  3.     Requisites  of  Contract  (1502). 

A.  Necessity  of  Contract  (1502). 

B.  Mutuality  of  Contract  (1502). 

C.  Deflniteness  of  Contract  (1503). 


D.  Legality    and    Fairness    of    Contract 

(1504). 

E.  Necessity       of       Written       Contract 

(1505). 

g  4.     Performance  by  Complainant    <1506). 

g  5.  Actions  (1507).  Jurisdiction  (1507). 
Parties  (1507).  Defense  (1507).  Pleading 
(1508).  Evidence  (1508).  The  Relief  Granted 
(1509). 


§  1.  Nature  and  pi-oprieiy  of  remedy  in  general.^^ — The  remedy  of  specific 
performance  is  strictly  equitable.  It  is  not  a  matter  of  right.^^  The  granting  or 
withholding  of  it  is  a  matter  of  discretion  to  be  exercised  upon  a  consideration  of 
the  circumstances  of  each  particular  case,^^  but  a  chancellor  has  no  arbitrary  dis- 
cretion to  deny  the  relief,^*  and  where  all  the  elements  which  justify  the  relief  are 
made  to  appear,  it  should  be  awarded  as  a  matter  of  right. ^^  The  specific  perform- 
ance 'of  an  unconscionable  contract,^'  or  one  procured  by  fraud,^''  deceit,  or  trick- 
ery,^' unless  ratified,^*  or  one  made  by  an  incompetent  party,^"  will  not  be  decreed, 
but  that  the  contract  imposed  a  greater  burden  on  the  defendant  than  he  anticipated 


16.  See  4  C.  L.  1494. 

17.  Rev.  St.  1898,  §§  4591,  4591a.  Means  v. 
State,  125  "Wis.  650,  104  N.  "W.  815. 

18.  An  information  charging  that  defend- 
ant did  "commit  the  crime  against  nature 
■with  and  upon  one  Frank  Derby  by  having 
carnal  knowledge  of  the  body  of  said  Frank 
Derby"  does  not  charge  a  crime  In  that  it 
fails  to  allege  that  Frank  Derby  "was  a  male. 
People  V.  Carroll    [Cal.  App.]    81  P.   680. 

19.  Evidence  held  Insulliclent  to  sho'w  cop- 
ulation. Langford  v.  State  [Tex.  Cr.  App.] 
14  Tex.  Ct.  Rep.  11,  89  S.  W.  830. 

20.  Langford  v.  State  [Tex.  Cr.  App.]  14 
Tex.  Ct.  Rep.  11,   89  S.  W.  830. 

21.  See  4  C.  L.  1495. 

23.  Thomas  v.  Gottlieb  Bauern  Schmidt 
Straus  Brewing  Co.  [Md.]  62  A.  633.  Dulaney 
V.  Devries  [Md.]  62  A.  743.  "Where  the  right 
to  the  remedy  is  doubtful.  Rev.  Prob.  Code 
§  259,  provides  that  the  probate  court  shall 
dismiss  the  suit  without  prejudice  to  the 
right  to  proceed  in  the  circuit  court.  Harts- 
horn v.  Smith   [S.  D.]  104  N.  "W.  467. 

23.  Somerville  v.  Coppage  [Md.]  61  A.  318; 
Sutton  V.  Miller,  219  111.  462,  76  N.  E.  838; 
Jones  V.  Barnes,  106  App.  Div.  287,  94  N.  Y. 
S.  695.  Silberschmidt  v.  Silberschmidt,  112 
111.  App.  58.  The  right  of  a  purchaser  of 
land  to  a  specific  performance  against  the 
vendor   depends    in    each    case    on   the   facts 


pecaliar'to  such  case.     Gibson  v.  Honnett,  72 
Ark.  412,  82  S.  W.  838. 

24.  He  may  exercise  his  discretion  only 
where  the  facts  are  doubtful  or  the  contract 
or  its  terms  are  so  uncertain  that  injustice 
may  arise.  Ullsperger  v.  Meyer,  217  111.  262, 
75  N.  E.  482. 

25.  Baltimore  &  O.  S.  W.  R.  Co.  v.  Bru- 
baker,  217  111.  462,  75  N.  E.  523. 

26.  Jennings  v.  Bethel,  6  Ohio  C.  C.  (N.  S.) 
245. 

27.  A  fraudulent  contract  for  the  sale  of 
land  will  not  be  enforced.  "Wolford  v.  Steele, 
27  Ky.  L.  R.  1177,  87  S.  "W.  1071. 

28.  Representation  not  in  itself  fraudu- 
lent but  dependent  for  its  accomplishment  on 
bad  faith.  Miller  v.  Fulmer,  25  Pa.  Super.  Ct. 
106. 

20,  A  contract  ratified  after  discovery  of 
fraud  inducing  it  may  be  specifically  en- 
forced.    Urbansky  v.  Shirmer,  97  N.  Y.  S.  577. 

30.  The  grace  of  the  court  which  prompts 
enforcement  of  specific  performance  of  a 
contract  should  not  be  extended,  when  in  ad- 
ditioi^  to  inadequacy  of  consideration  there 
appears  to  have  been  a  delusion  on  the  part 
of  the  seller  with  reference  to  property 
values,  and  the  circumstances  compel  the 
belief  that  at  the  time  of  the  transaction  he 
was  not  of  sound  mind.  Stroppel  v.  Plage- 
man,  3  Ohio  N.  P.  (N.  S.)  501. 


6  Cur.  Law. 
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does  not  preclude  the  relief."  Specific  performance  will  not  be  decreed  of  a  con- 
tract which  on  account  of  mistake  does  not  accurately  express  the  terms  agreed 
upon,"  or  one  which  a  party  did  not  intend  to  make  and  would  not  have  entered 
into  had  he  understood  -its  true  effect.'^  A  contract  which  is  fair  and  just  and 
certain  in  its  terms,  and  for  the  nonperformance  of  which  it  would  be  impossible 
to  estimate  money  damages,  may  be  specifically  enforced,^*  and  the  fact  that  a  con- 
tract stipulates  liquidated  damages  in  case  of  failure  to  perform  does  not  preclude 
the  remedy  if  such  provision  is  intended  merely  to  secure  performance.'"'  The 
relief  may  be  granted  to  avoid  multiplicity  of  suits  which  would  be  vexatious,  ex- 
pensive, and  would  not  furnish  adequate  relief.-'"'  The  remedy  will  be  denied  if 
it  would  work  great  injury  to  one  party  and  do  the  other  comparatively  little  good," 
and  will  not  be  decreed  where  the  complainant  has  parted  with  nothing  and  no 
irreparable  dameige  is  suffered  and  no  fraud  is  inflicted  upon  him,  and  he  is  in  statu 
quo  at  the  commencement  of  the  suit,'*  or  where  the  party  against  whom  it  is 
sought  is  incapable  of  performing,^'  or  where  it  is  impossible  to  comply  with  the 


31.  Where  one  conveyed  his  interest  in 
land  which  had  been  sold  under  execution 
under  an  agreement  that  the  purchaser 
should  redeem,  pay  the  seller  an  annuity,  and 
reconvey  a  part  when  the  income  paid  in- 
cumbrances, the  purchaser  was  not  relieved 
of  his  obligation  to  reconvey  such  part  be- 
cause he  was  compelled  to  purchase  an  out- 
standing title  of  which  he  had  no  notice. 
Clutter  V.  Strange  [Wash.]  82  P.  1028. 

32.  Contract  to  convey  land.  Somerville 
V.  Coppage  [Md.]  61  A.  318.  It  may  be  shown 
by  parol  that  through  a  mistake  of  either 
or  both  of  the  parties  that  a  writing  does 
not  express  the  real  agreement  or  that  the 
agreement  was  entered  into  through  mis- 
take as  to  its  subject-matter  or  terms.  Som- 
erville V.  Coppage  [Md.]  61  A.  318.  Not  a 
contract  entered  into  through  misrepresen- 
tation of  one  party  or  misapprehension  of 
the  other.  Cowan  v.  Curran,  216  111.  598,  75 
N.  E.  322.  That  one  through  an  honest  mis- 
take not  attributable  to  his  own  negligence 
thought  he  was  buying  more  land  than  his 
agreement  covers,  is  a  defense.  Cawley  v. 
Jean  [Mass.]  75  N.  B.  614.  A  contract  for 
the  sale  of  land  entered  into  under  a  mutual 
misapprehension  as  to  the  title  will  not  be. 
Hay  V.  Kirk,  116  111.  App.  45.  Evidence  suffi- 
cient to  show  that  there  was  no  mistake  in 
the  execution  of  a  contract.  Clutten  v. 
Strange  [■Wash.]  82  P.  1028.  Evidence  In- 
sufficient to  show  that  a  stipulation  in  a 
lease  giving  the  lessee  an  option  to  purchase 
was  inserted  through  mistake.  Thomas  v. 
Gottlieb  Bauern  Schmidt  Straus  Brewing  Co. 
[Md.]  62  A.  633.  A  reviewing  court  will  not 
disturb  a  finding  involving  specific  perform- 
ance unless  it  is  made  to  appear  that  the 
finding  was  based  upon  an  error  or  misap- 
prehension Stroppel  V.  Plageman,  3  Ohio 
N.  P.    (N.  S.)    501. 

33.  Somerville  v.  Coppage  [Md.]  61  A.  318. 
Thomas  v.  Gottlieb  Bauern-Schmidt  Straus 
Brewing  Co.    [Md.]    62  A.  633. 

34.  Contracts  lield  enforceable:  Agreement 
in  a  deed  of  a  right  of  way  to  repair  and  re- 
new a  retaining  wall,  along  the  line  of  the 
grantor's  lot.  Flege  v.  Covington  &  Elevated 
Ry.  &  Transfer  &  Bridge  Co.  [Ky.]  91  S.  W. 
738.  An  executory  contract  for  the  convey- 
ance of  land.  Lighten  v.  Syracuse,  48  Misc. 
134,  96  N.  T.  S.  692.    Where  a  contract  Is  defi- 


nite and  complete  and  the  vendee  could  have 
compelled  performance,  the  vendor  may  com- 
pel the  acceptance  of  his  deed  and  payment 
of  the  purchase  price.  Migatz  v.  Stieglitz 
[Ind.]  77  N.  E.  400. 

A  contract  by  a  olty  for  the  purchase  of 
land  properly  executed  pursuant  to  a  resolu- 
tion of  the  council  is  specifically  enforceable 
against  the  city.  Lighten  v.  Syracuse,  48 
Misc.  134,  96  N.  T.  S.  692.  A  contract  by 
which  one  agreed,  in  consideration  of  a  com- 
mission and  the  extinguishment  of  a  liabil- 
ity, to  purchase  for  another  certain  land 
and  take  title  for  him,  is  enforceable  at  the 
election  of  the  beneficiary  though  the  pur- 
chase was  at  an  excessive  price.  Kelly  v. 
Keith  [Ark.]  90  S.  W.  150.  One  who  pur- 
chases an  interest  in  the  profits  of  a  real 
estate  transaction  and  receives  as  the  only 
evidence  of  his  interest  a  receipt,  may  com- 
pel a  formal  assignment  of  his  share  though 
there  can  be  no  severance  until  twenty-five 
years  later  when  the  contract  is  closed.  Dil- 
worth  V.  Nicola  [Pa.]  62  A.  909.  Complaint 
for  performance  of  a  contract  to  sell  land 
setting  up  a  wholly  complete  contract  duly 
executed  by  the  plaintiff's  agents  is  good. 
Campbell  v.  Lombardo  [A'la.]  39  So.  573.  A 
contract  for  the  sale  of  land  selected  in  lieu 
of  land  within  a  forest  reservation  is  cap- 
able of  specific  enforcement,  the  selection 
having  an  inchoate,  equitable  right  which 
would  ripen  into  good  title  on  the  approval 
of  the  commissioner  of  the  land  office.  Far- 
num  v.    Clarke    [Cal.]    84  P.    166. 

3!S.  Koch  V.  Streuter,  218  111.  546,  75  N.  E. 
1049. 

HO.  Contract  by  a  lessee  railroad  com- 
pany to  run  its  trains  over  the  roads  of  the 
lessor  for  a  term  of  nine  hundred  and  nlnty- 
nine  years  and  pay  rental  on  a  wheelage 
basis,  held  enforceable  in  equity.  Grand 
Trunk  W.  R.  Co.  v.  Chloagw  &  E.  I.  R.  Co. 
[C.  C.  A.]   141  P.  785. 

37.  Where  to  compel  a  telephone  com- 
pany to  comply  with  the  terms  of  an  ordi- 
nance requiring  it  to  furnish  service  at  spec- 
ified rates  would  force  it  into  bankruptcy. 
Maryland  Tel.  &  Tel.  Co.  v.  Charles  Simons' 
Sons  Co.  [Md.]   63  A.  314. 

38.  Howes  v.  Barmon  [Idaho]  81  P.  48. 

39.  An  agreement  by  the  owner  of  a  city 
block  to  replat  it  so  as  to  leave  more  room 
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controlling  mducement  of  the  ocmtract  though  such  fact  -was  not  referred  to  in.  the 
contract/"  but  the  mere  fact  that  the  contract  is  improvident  is  not  ground  for 
denying  the  relief.^^  The  basis  of  equitable  interference  is  the  lack  of  a  complete 
and  adequate  remedy  at  law/^  and  if  the  remedy  at  law  is  adequate,*^  or  if  the 
legal  remedy  of  damages  is  aU  that  can  be  decreed,**  it  will  not  lie,  but  that  a 
purchaser  may  have  an  action  at  law  for  the  purchase  money  does  not  preclude  the 
remedy.*^  Specific  performance  may  be  enforced  by  injunction,*"  though  it  does 
not  appear  that  complainant  will  suffer  damage  by  reason  of  the  breach.*^  A  bOl 
for  an  injunction,  the  purpose  of  which  is  to  enforce  perfarmance  of  a  contract,  is 
governed  by  the  rules  applicable  to  a  biU  for  specific  performance.*'  If  time  is 
of  the  essence  of  the  contract,*'  or  if  the  parties  have  expressly  so  treated  it,  it 
•ndll  not  be  specifically  enforced  regardless  of  the  time  limit,^"  but  where  time  is 
.  not  of  the  essence  it  may  be  enforced  after  the  time  prescribed  if  failure  to  do  so 
within  such  period  is  the  fault  of  the  defendant.^^  Where  a  party  elects  to  pursue 
his  remedy  at  law  for  damages  he  cannot  thereafter  sue  for  specific  performance, ^- 
but  that  complainant  brings  an  action  for  damages  which  he  had  no  right  to  bring 


for  a  street  cannot  be  enforced  after  he  has 
parted  with  his  title  to  a  part  of  the  land. 
Boone  V.  Graham,  215  111.  511,  74  N.  E.  559. 

40.  Where  immediate  possession  was  the 
controlling  inducement  and  it  was  subse- 
quently found  that  possession  could  not  be 
had  for  a  year.  Somerville  v.  Coppage  [Md.] 
61  A.  318. 

41.  Specific  performance  of  a  contract  to 
convey  a  mine  cannot  be  defeated  on  the 
ground  that  the  purchaser  made  but  slight 
improvements,  where  he  did  considerable 
work  and  discovered  valuable  veins  of  ore 
in  a  short  time,  because  the  seller  had  spent 
a  fortune  without  developing  ore  in  paying 
quantities.  Finlen  v.  Heinze,  32  Mont.  354,  80 
P.  918. 

42.  Contention  that  plaintiff  had  an  ade- 
quate remedy  at  law  held  without  founda- 
tion. "Western  Union  Tel.  Co.  v.  Pittsburg, 
etc.,  R.  Co.,  137  P.  435.  Complaint  in  a  suit 
for  the  enforcement  of  a  contract  for  the 
sale  of  corporate  stock  which  "would  give 
complainant  control  of  the  corporation  held 
to  sho"vr  that  there  was  no  adequate  remedy 
at  law.  Sherwood  v.  "Wallin  [Cal.  App.]  82 
P.  566.  A  finding  that  defendant  had  not  sur- 
rendered certain  shares  of  corporate  stock 
evidenced  by  a  certain  certificate  is  sus- 
tained where  it  appears  that  defenda.nt  has 
the  same  stock  evidenced  by  a  different  cer- 
tificate. Sherwood  v.  Wallin  [Cal.  App.]  82 
P.  566. 

43.  Where  the  sole  purpose  of  the  bill  Is 
to  have  the  contract  performed  and  the  de- 
fendant is  solvent.  Hazelton  v.  Miller,  25 
App.  D.  C.  337.  Where  the  breach  can  be 
compensated  by  damages  and  the  amount  of 
such  damages  is  readily  ascertainable.  Lone 
Star  Salt  Co.  v.  Texas  Short  Line  R.  Co. 
[Tex.]  90  S.  W.  863.  An  agreement  not  to 
assert  a  money  demand  and  not  to  plead 
limitations  as  to  another  in  consideration  of 
a  devise  of  property  is  not  specifically  en- 
forceable. Flood  V.  Templeton  [Cal.]  83  P. 
148. 

44.  Where  a  purchaser  of  land,  knowing 
that  the  vendor  has  no  title  and  can  not  con- 
vey one,  brings  an  action  for  specific  per- 
formance and  prays  that  in  case  specific  per- 
formance cannot  be  had  that  he  have  dam- 


ages, a  judgment  dismissing  the  action  is 
proper,  since  the  want  of  an  adequate  rem- 
edy at  law  is  the  basis  of  the  equity  jurisdic- 
tion for  specific  performance.  Peters  v.  Van 
Horn,  37  Wash.  550,  79  P.  1110. 

45.  Migatz  v.  Stieglitz   [Ind.]  77  N.  E.  400. 

46.  By  enjoining  the  removal  by  a  rail- 
road of  its  offices  and  shops  from  a  place 
where  it  has  contracted  to  maintain  them. 
City  of  Tyler  v.  St.  Louis  Southwestern  R.  Co. 
[Tex.]  91  S.  W.  1.  The  violation  of  a  con- 
tract not  to  engage  in  a  certain  business, 
deliberately  entered  into,  will  be  enjoined. 
Camors-McConnell  Co.  v.  McConnell,  140  F. 
412. 

47.  Contract  not  to  engage  in  a  particular 
business,  for  a  limited  time.  Andrews  v. 
Kingsbury,  112  111.  App.  518. 

48.  Bill  to  enforce  a  telephone  company, 
by  restraining  It  from  charging  higher  rates, 
to  comply  with  an  ordinance  specifying  rates 
to  be  charged  and  to  enjoin  it  from  refusing 
service  so  long  as  the  ordinance  rate  was 
paid  or  tendered.  Maryland  Tel.  &  Tel.  Co. 
V.  Charles  Simons'  Sons  Co.    [Md.]    63  A.  314. 

49.  Where  an  option  contract  for  one 
year  specified  that  the  vendor  might  incum- 
ber the  property,  the  vendee  was  bound  to 
take  subject  to  the  Incumbrance  within  the 
time  specified.  Bennett  v.  Giles  [111.1  77  N. 
E.  214. 

50.  Vendor  who  was  not  able  to  perform 
within  the  time  limit  held  not  entitled  to 
specific  performance.  North  Ave.  Land  Co. 
v.  Baltimore   [Md.]  63  A.  115. 

51.  Vendor  failed  to  perfect  his  title  with- 
in the  time  prescribed  for  paying  the  bal- 
ance of  the  purchase  money.  Hobart  v. 
Prederiksen  [S.  D.]  105  N.  W.  16S. 

52.  When  a  vendee  objected  to  the  ab- 
stracts and  after  several  attempts  by  the 
vendor  to  cure  defects  stated  that  he  would 
not  accept  a  conveyance  and  requested  pay- 
ment of  liquidated  damages,  stipulated  for 
credit  to  be  given  the  vendor  for  rent  while 
possession  was  had.     Sutton  v.  Miller,  219  IlL 

o  ^'„^^^-  ^-  ^^^-  ^°  ^°"°"  'E°'-  damages  and 
a  bill  for  performance  cannot  be  maintained 
at  the  same  time  or  successively.  Pvla  v 
Crebs.  112  111.  App.  480.  ^ 
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IS  not  an  election  of  remedies  barring  a  suit  for  specific  performance."'  The  right 
to  the  remedy  may  be  waived  ^*  or  last  by  laches.'^  Long  delay  is  only  excused  by 
clear  proof  that  the  contract  existed  and  where  other  rights  have  not  intervened.'"' 
A  contract  under  seal  is  enforceable  only  against  the  parties  to  it."  A  grantee  of 
the  premises  who  taltes  subsequent  to  and  with  notice  of  a  contract  to  convey  to 
another  may  be  compelled  to  perform  by  executing  a  deed  to  the  person  entitled/' 
and  he  may  be  required  to  perform  the  conditions  of  a  contract  relative  to  the 
premises  of  which  he  had  notice.=»  This  rule  applies  to  one  who  takes  by  operation 
of  law.«»  Specific  performance  of  a  contract  relating  to  land  cannot  be  had 
against  a  subsequent  bona  fide  grantee  not  a  party  to  the  contract."  In  New 
York  it  will  not  be  decreed  against  the  assignee  of  a  vendee.^^ 

§  2.  Subject-matter  of  enforceable  contract.''^ — ^A  contract  relative  to  per- 
sonal property  having  no  quoted  or  ascertainable  value  and  of  peculiar  value  to 
the  person  entitled  to  it  will  be  specifically  enforced,^^  but  not  if  the  breach  can 
be  fully  compensated  in  damages.""     A  contract  for  a  continuiag  personal  service 


53.  "Wilson  v.  Knapp  [Mich.]  12  Det.  Leg. 
N.  917,  106  N.  W.  695. 

64.  Where  after  the  making  of  a  contract 
for  the  conveyance  of  land  it  develops  that 
the  vendor's  title  is  defective  and  the  pur- 
chaser with  full  knowledge  of  all  the  facts 
unconditionally  refuses  to  take  the  only  title 
the  seller  can  convey,  he  is  precluded  from 
thereafter  seeking  the  remedy.  Riley  v.  Al- 
len [Kan.]  SI  P.  186.  That  defendant  assents 
to  a  trial  by  a  referee  is  not  a  waiver  of  his 
right  to  raise  the  question  that  there  exists 
an  adequate  remedy  at  law.  Butler  v. 
Wright,   103  App.  Div.   463,   93  N.  T.  S.  113. 

55.  In  the  absence  of  other  circumstances 
a  suit  is  not  barred  by  laches  if  brought 
within  the  period  of  limitation.  Cantwell  v. 
Crawley  [Mo.]  86  S.  W.  251.  Evidence  in- 
sufficient- to  show  as  a  matter  of  law  that 
complainant  had  forfeited  his  right  to  the 
remedy  by  delay  and  conduct.  Bro'wnson  v. 
Perry  [JCan.]  87  P.  197.  Where  one  did  not 
seek  enforcement  of  a  contract  by  which  a 
railroad  company  agreed  to  build  a  depot  on 
his  land  for  sixteen  years,  during  the  greater 
part  of  which  period  a  depot  had  been  main- 
tained a  short  distance  away  and  had  be- 
come an  imjlortant  shipping  point,  relief  was 
denied.  Thurmond  v.  Chesapeake  &  O.  B.. 
Go.  [C.  C.  A.]  140  F.  697. 

56.  A  contract  by  which  a  mother  agreed 
to  convey  land  to  her  son  but  which  he  did 
not  attempt  to  enforce  Tvill  be  enforced  at 
the  suit  of  his  widow  only  on  clear  proof 
that  he  was  entitled  to  a  conveyance  and 
that  his  possession  of  the  land  excused  hi.s 
laches  and  was  such  as  to  constitute  notice 
to  third  persons.  Sayer  v.  Humphrey,  216 
111.  426,  75  N.  E.  170. 

57.  Not  as  against  the  real  party  who  had 
procured  another  to  take  the  legal  title  for 
him.     Van  Allen  v.  Peabody,  97  N.  Y.  S.  1119. 

58.  A  complaint  is  not  objectionable  as 
failing  to  state  a  cause  of  action  because 
showing  that  the  land  had  been  conveyed  to 
another  where  it  appears  that  such  grantee 
took  with  notice  and  is  made  a  party  to  the 
suit.  Meaney  v.  Way,  108  App.  Div.  290,  95 
N.  Y.  S.  745. 

59.  An  agreement  whereby  a  railway  com- 
pany acquired  a  right  of  way  over  lands  on 
the  condition  that  certain  crossings  should 
be  maintained,  which  has  been  recognized 
and  complied  with  for  fifty  years,  willTae  en- 


forced as  against  a  purchaser  at  foreclosure 
sale  of  the  road.  Baltimore  &  O.  S.  W.  R. 
Co.  V.  Brubaker,  217  111.  462,  75  N.  B.  523.  A 
provision  in  a  deed  for  a  passageway  be- 
tween premises  convey^  and  reserved,  one- 
half  on  the  land  of  each,  is  enforceable 
against  a  grantee  with  notice  of  the  servient 
tenament  by  the  owner  of  the  dominant  ten- 
ament.  Bailey  v.  Agawam  Nat.  Bank  [Mass.] 
76  N.  E.   449. 

60.  One  who  takes  by  operation  of  law 
real  property  subject  to  an  executed  oral 
contract  for  a  sale  of  all  the  sand  thereon 
may  be  compelled  to  convey  the  right  held 
under  such  contract.  Brandon  v.  West  [Nev.] 
83  P.  327. 

61.  An  agreement  by  the  owner  of  a  block 
on  selling  lots  to  replat  the  block  so  as  to 
leave  more  ground  for  a  street  will  not  be 
enforced  against  a  grantee  of  an  intervening 
lot.  Boone  v.  Graham,  215  111.  511,  74  N.  E. 
559. 

62.  The  court  says  that  the  principle  of 
the  decision  is  that  the  acceptance  of  the  as- 
signment does  not  place  him  in  privity  of 
contract  as  to  the  assignor's  promise  to  per- 
form. Forbes  V.  Reynard,  46  Misc.  154,  93 
N.  Y.  S.  1097. 

63.  See  4  C.  L.  1497. 

64.  Where  an  owner  of  corporate  stock 
sells  it  with  an  option  to  repurchase.  Eich- 
baum  v.  Sample  [Pa.]   62  A.  837. 

65.  Specific  delivery  of  chattels  will  not 
be  decreed  unless  it  appears  that  they  are  of 
peculiar  value  and  character,  the  loss  of 
which  cannot  be  compensated  in  damages. 
Graham  v.  Herlong  [Fla.]  39  So.  111.  A  con- 
tract to  sell  corporate  stock  which  com- 
plainant has  no  special  Interest  in  acquiring 
will  not  be  specifically  enforced  simply  be- 
cause such  stock  is  not  listed  on  the  market 
so  that  its  value  may  not  be  readily  estab- 
lished. Clements  v.  Sherwood-Dunn,  108  App. 
Div.  327,  95  N.  Y.  S.  766.  A  contract  relative 
to  corporate  stock  will  not  be  specifically  en- 
forced merely  because  it  is  not  listed  or  of- 
fered for  sale  so  that  the  market  value  may 
be  readily  established  if  the  value  can  be 
otherwise  ascertained.  Ehrich  v.  Grant,  97 
N.  Y.  S.  600.  The  mere  fact  that  corporate 
stock  which  is  the  subject  of  the  contract 
has  no  market  value  is  not  sufficient  to  give 
equity  jurisdiction.  Butler  v.  Wright,  103 
App.  Div.  463,  93  N.  Y.  S.  113. 
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cannot  be  enforced.""  A  contract  to  pledge "  or  mortgage  property  to  secure  a 
debt  "^  may  be  enforced,  though  the  Alabama  court  says  that  to  warrant  such  relief 
it  must  appear  that  the  debtor  is  insolvent  or  that  there  are  other  circumstances  of 
equitable  cognizance."'  An  agreement  to  make  a  testamentary  disposition  of 
property  ■""  in  consideration  of  services  may  be  enforced  ^^  providing  the  services 
are  fully  performed  and  cannot  be  compensated  in  money.^^ 

§  3.  Requisites  of  contract.  A.  Necessity  of  contract.''^ — To  entitle  one  to 
specific  performance  a  completed  contract  must  exist/*  hence  an  unaccepted  offer 
cannot  be  enforced,'^  nor  can  a  contract  made  by  an  agent  without  authority,'" 
nor  one  not  based  on  a  consideration.''  Where  a  contract  contemplated  ratification 
by  the  court  and  was  set  aside  by  it,  the  vendor  cannot  subsequently  compel  specifie 
performance  on  the  ground  that  ratification  was  unnecessary.'^ 

(§3)  B.  Mutuality  of  contract.''^ — A  contract  in  order  to  be  capable  of 
specifie  enforcement  must  be  mutually  binding  on  the  parties,^"  and  the  burden  is 
on  one  seeking  specific  performance  to  show  such  fact."^     A  contract  for  the  salo 


66.  No  mutuality  of  remedy.  Taussig  v. 
Corbin   [C.  C.  A.]   142  P.   660. 

67.  An  agreement  by  one  to  pledge  his 
estate  to  a  trustee  to  secure  certain  creditors 
will  be.  Morris  v.  McCutcheon  [Pa  ]  62  A. 
982. 

68.  "Where  one  pays  the  debt  of  another  on 
faith  of  his  promise  to   execute   a  mortgage 

'  to  secure  the  amount  so  paid,  equity  ■will  en- 
force performance  of  the  promise.  IjO"we  v. 
Walker   [Ark.]    91  S.  W.  22. 

GO.  A  contract  to  give  a  mortgage  on  real 
estate  will  not  be  specifically  enforced  un- 
less it  appear  that  the  debtor  is  insolvent  or 
that  there  are  other  circumstances  of  equi- 
table cognizance  or  that  the  remedy  at  law 
is  inadequate.  Brown  v.  E.  Van  Winkle  Gin 
&  Machine  Works  [Ala.]  39  So.  243. 

70.  An  agreement  to  dispose  by  will  of  a 
dei^nite  part  or  the  whole  of  the  promisor's 
estate  in  a  particular  manner  may  be. 
Schaadt  v.  Mutual  Life  Ins.  Co.  [Cal.  App.] 
84  P.  249. 

71.  A  contract  by  ■which  a  decedent  agreed 
to  purchase  a  house  and  lot  to  belong  to  an- 
other at  his  -death  if  he  "would  live  there 
and  make  a  home  for  decedent  during  his 
life  will  be  enforced  after  his  death  where 
there  has  been  a  compliance  "with  its  terms. 
Ayers  v.  Short  [Mich.]  12  Det.  Leg.  N.  783, 
105  N.  W.  1116. 

72.  An  agreement  to  make  a  testamentary 
disposition  of  property  in  consideration  for 
services  will  not  be  enforced  until  the  serv- 
ices are  fully  performed,  and-  not  then  if 
they  can  be  compensated  in  money.  Hayden 
V.  Collins   [Cal.  App.]   81  P.  1120. 

73.  See  4  C.  L.  1500. 

74.  See  Contracts,  5  C.  L.  664.  Where 
one's  relation  to  a  contract  is  in  his  capacity 
as  agent,  no  contractual  relation  exists  after 
the  termination  of  his  agency.  Taussig  v. 
Corbin  [C.  C.  A.]  142  P.  660.  An  offer  by  the 
holder  of  an  option  to  purchase  on  terms  dif- 
ferent from  those  stated  in  the  option  will 
not  be  enforced  though  he  has  paid  a  por- 
tion of  the  price  and  subsequently  offers  to 
meet  the  terms  of  the  option.  Henry  v. 
Black   [Pa.]   63  A.  250. 

75.  Evidence  insufficient  to  show  that  a 
contract  for  an  option  had  been  entered  into. 
Couch  V.  McCoy,  138  F.  696. 

76.  A  contract  for  the  sale  of  real  estate 
made    by    an    agent    without    authority    will 


not  be.  Trau  v.  Sloan  [Pa.]  62  A.  984.  Where 
the  contract  was  made  by  an  agent,  his  au- 
thority must  clearly  appear.  Fay  v.  SuUins 
[Okl.]   81  P.   426. 

77.  Schaadt  v.  Mutual  Life  Ins.  Co.  [Cai. 
App.]  84  P.  249.  A  contract  to  give  attor- 
neys one-half  of  certain  land  to  conduct  liti- 
gation for  its  recovery  and  a  subsequent 
contract  to  give  them  the  other  half  in  case 
it  was  recovered.  Lipscomb  v.  Adams  [Mo.] 
91  S.  W.  1046.  Contract  for  the  sale  of  real 
estate  showing  that  $500  had  been  paid,  held 
to  be  based  on  a  good  and  sufficient  consid- 
eration.   Winch  V.  Edmunds  [Colo.]  83  P.  632. 

78.  North  Avenue  Land  Co.  v.  Baltimore 
[Md.]   63  A.  115. 

79.  See  4  C.  L.  1501. 

80.  A  naked  promise  from  which  the  prom- 
isor received  no  benefit  will  not  be  enforced 
though  he  encouraged  the  promisee  to  make 
expenditures  for  his  own  benefit.  Swan  Oil 
Co.  V.  Linder,  123  Ga.  550,  51  S.  E.  622.  A 
written  statement  that  an  unaccepted  agree- 
ment to  convey  land  by  the  signer  and  two 
other  persons  did  not  mean  what  it  stated 
will  not  be  specifically  enforced.  Marvel  v. 
Pralinger  [N.  J.  Err.  &  App.]  63  A.  166.  Not 
by  a  purchaser  whose  identity  was  concealed 
when  the  contract  "was  not  binding  between 
the  nominal  parties  and  was  rescinded  by 
the  vendor  before  he  was  appraised  of  the 
purchaser's  claims.  Cowan  v.  Curran,  216 
III.  598,  75  N.  E.  322.  A  written  instrument 
certifying  that  the  owner  of  land  has  agreed 
to  sell  it  to  a  certain  person  for  a  certain 
price  and  containing  a  statement  that  "it  is 
further  noted"  that  such  person  is  to  pay  the 
price,  the  time  of  conveyance  and  payment 
being  fixed,  is  a  mutually  binding  contract 
(Brownson  v.  Perry  [Kan.]  81  P.  197),  and 
where  the  person  named  as  purchaser  ac- 
cepts and  acts  upon  it,  his  omission  to  sign 
it  is  immaterial.  The  acceptance  constitutes 
an  execution  (Brownson  v.  Perry  [Kan.]  81 
P.  197).  Contract  for  the  sale  of  real  estate 
upon  which  $500  had  been  paid,  balance  pay- 
able in  thirty  days  at  delivery  of  deed  or 
execution  of  a  mortgage  to  secure  it,  or  on 
failure  to  do  so  the  $500  to  be  forfeited  as 
liquidated  damages,  is  not  a  unilateral  con- 
tract.    Winch  v.   Edmonds    [Colo.]    83   P.    632. 

81.  One  who  seeks  to  compel  legatees  to 
release. the  charge  of  their  legacy  on  certain 
property  alleging  that  it  belonged  to  him  un- 
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o±  land  IS  mutual  though  verbally  accepted  by  the  vendee.^^  On  acceptance  of  an 
option  within  the  time  specified  the  contract  becomes  mutual.*^  A  vendor  may 
enforce  a  contract,  though  he  did  not  have  title  at  the  time  it  was  made,  where 
such  tact  18  known  to  both  parties  and  he  acquires  title  before  the  time  for  perform- 
ance axrives.^*  A  e»mplainant  by  tendering  performance  and  commencing  suit  for 
specific  performance  estops  himself  from  claiming  that  he  is  not  bound,«»  but  the 
institution  of  a  suit  for  specific  performance  does  not  ratify  and  make  binding  on 
the  vendor  a  contract  entered  into  by  an  agent  of  the  vendee  who  had,  no  authority 
to  act  m  the  premises.'"  A  contract  to  sell  by  one  who  holds  the  legal  title  in 
trust  for  another  is  not  mutual,"  but  becomes  mutual  if  the  contract  is  signed  by 
the  equitable  owner.^'  An  option  to  a  lessee  to  purchase  is  enforceable  by  him 
after  he  accepts,*"  and  when  he  takes  possession  under  the  lease  he  may  enforce  it 
though  not  signed  by  him.°° 

(§3)     C.  Deflniteness  of  contract. ^'^ — A  contract  to  be  capable  of  specific  en- 
forcement must  be  definite  and  certain  in  its  terms,""  as  to  its  subject-matter"' 


der  a  parol  contract.  Haberman  v.  Kaufer 
[N.  J.  Eq.]  61  A.  976. 

82.  Ullsperger  v.  Meyer,  127  111.  262,  75 
N.  E.  482. 

83.  Jones  v.  Barnes,  105  App.  Div.  287,  94 
N.  Y.  S.  695.  Where  a  party  seeking  enforce- 
ment of  an  option  contract  has  performed  all 
terms  required  to  be  performed  by  him,  spe- 
cific performance  cannot  be  refused  on  the 
ground  of  want  of  mutuality.  Finlen  v. 
Heinze,  32  Mont.  354,  80  P.  918. 

84.  Day  v.  Mountin  [C.  C.  A.]  137  F.  756. 
note:.     Upon  the  question  of  m    tuality  of 

remedy  at  the  time  a  contract  is  executed 
there  is  some  apparent  conflict  of  authority. 
In  some  of  the  text  boolcs  statements  may  be 
found  to  the  effect  that,  unless  there  is  mu- 
tuality of  remedy  at  the  time  the  contract 
is  made,  specific  performance  will  not  be  de- 
creed. Fry  on  Specific  Performance  of  Con- 
tracts, 214;  Bisp.  Eq.  437;  Eaton,  Eq.  548. 
And  it  has  been  so  held  in  several  cases. 
Boucher  v.  Vanbuskirk,  2  A.  K.  Marsh  [Ky.] 
Hutchinson  v.  McNutt,  1  Ohio,  14;  State  v. 
Baum,  6  Ohio,  383;  Cabeen  v.  Gordon,  1  Hill, 
Eq.  [S.  C]  51;  Norris  v.  Fox,  46  F.  406; 
Farrer  v.  Nash,  35  Beav.  [N.  C]  167;  Bron- 
son  V.  CahiU,  Fed.  Gas.  No.  1,926. 

The  reason  given  for  the  rule  in  most  of 
these  cases  is  that  such  a  transaction  will 
not  be  sanctioned  by  a  court  of  equity  be- 
cause it  is  a  mere  speculation,  and  one  who 
speculates  upon  that  tor  which  he  has  no 
contract,  or  the  means  of  acquiring  it,  is  not 
a  bona  fide  contractor.  In  Eaton's  Eq.  58,  it 
is  said:  "But  if  the  vendor  had  no  title  at 
the  time  the  contract  was  executed,  equity 
will  not  interfere  to  compel  specific  per- 
formance of  the  contract,  even  if  the  vendor 
subsequently  acquires  a  title.  Such  a  trans- 
action is  speculative,  and  the  vendor  is  not  a 
bona  fide  contractor."  Other  courts  have 
seemingly  adopted  the  rule  that  a  contract 
for  the  sale  of  real  estate  which  the  vendor 
does  not  own  is  enforceable  by  specific  per- 
formance whenever,  at  the  time  the  con- 
tract is  to  be  performed,  there  is  a  mutuality 
of  remedy.  Easton  v.  Montgomery,  90  Cal. 
307,  27  P.  280,  25  Am.  St.  Rep.  123;  Burks 
V.'  Davles,  85  Cal.  114,  24  P.  613,  20  Am. 
St.  Rep.  213;  1  Chit.  Cont.  (11th  Am.  Ed.) 
431;  Dresel  v.  Jordan,  104  Mass.  407;  Towns- 
hend  v.   Goodfellow,   40  Minn.   312,   41   N.   W.  1 


1056,  12  Am.  St.  Rep.  736,  3  L.  R.  A.  739; 
Smith  V.  Cansler,  83  Ky.  371;  Hepburn  v. 
Auld,  9  U.  S.  262,  3  Law.  Bd.  96.  An  exami- 
nation of  the  cases  last  cited  will  show  that 
in  many  if  not  all  of  them  the  vendor's  title 
was  defective  only  and  that  he  had  some 
interest  in  the  lands  sought  to  be  conveyel, 
though  he  had  not  good  title  at  the  time  the 
contract  was  executed. — See  Day  v.  Mountin 
[C.  C.  A.]   137  F.  756. 

85.  Jones  v.  Barnes,  105  App.  Div.  287,  94 
N.  T.   S.   695. 

86.  Cowan  v.  Curran,  216  111.  598,  75  N.  E. 
322. 

87.  88.  Kuhn  v.  Eppstein,  219  111.  154,  76 
N.  E.  145. 

89.  After  a  lessee  notifies  his  lessor  of  his 
intention  to  avail  himself  of  an  option  in  the 
lease  to  purchase,  the  stipulation  granting 
the  option  becomes  binding  on  both.  Thomas 
V.  Gottleib  Bauern-Schmidt  Straus  Brewing 
Co.    [Md.]    62   A.   633. 

90.  After  a  lessee  goes  in  possession  un- 
der a  lease  giving  him  an  option  to  pur- 
chase, he  may  enforce  the  option  though  he 
did  not  sign  the  lease.  White  v.  Weaver  [N. 
J.  Err.  &  App.]    61  A.  25. 

91.  See  4  C.  L.  1502. 

92.  Dulaney  v.  Devries  [Md.]  62  A.  743. 
Contract  to  dispose  by  will  of  the  promisor's 
estate.  Sohaadt  v.  Mutual  Life  Ins.  Co.  [Cal. 
App.]  84  P.  249.  A  provision  in  a  lease  that 
If  the  party  of  the  first  part  should  conclude 
to  sell  the  second  party  should  have  the  first 
chance  to  buy  is  too  indefinite,  no  price  or 
method  of  ascertaining  It  being  fixed.  Fol- 
som  V.  Harr,  218  111.  369,  75  N.  E.  987.  Spe- 
cific performance  of  a  contract  whereby  one 
advanced  money  to  the  trustees  of  a  lunatic 
to  be  repaid  out  of  the  proceeds  of  a  sale  of 
his  lands  can  be  had  only  on  a  clear  shoTving 
that  the  contract  was  made;  that  the  contract 
would  have  been  authorized  by  the  court, 
and  that  money  was  advanced  under  it.  Du- 
laney V.  Devries  [Md.]  62  A.  743.  Contract 
held  too  indefinite  and  uncertain  in  the 
amount  to  be  paid  to  warrant  a  decree  for 
performance.  Reymond  v.  Laboudigue  [Cal.] 
84  P.  189.  Contract  to  form  a  corporation 
cannot  be  enforced  where  the  parties  are 
hostile  and  the  by-laws  agreed  upon  at  the 
time  the  contract  was  made  do  not  clearly 
show  the  details  and  terms  of  the  proposed 
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and  time  of  performance,'*  but  it  is  not  essential  that  the  time  for  its  completion 
be  specified,"^  nor  that  terms  as  to  details  be  incorporated."*  An  immaterial  dif- 
ference between  the  quantity  of  land  mentioned  in  the  contract  ajid  that  contained 
in  the  tract  will  not  defeat  the  action  when  the  contract  was  for  a  sale  of  the  land 
in  gross. "^  In  contracts  for  the  sale  of  land  the  description  is  sufficiently  definite' 
if  the  premises  can  be  identified  by  the  aid  of  parol  evidence."* 

(§3)  D.  Legality  and  fairness  of  contract.^^ — In  order  to  preclude  the  en- 
forcement of  a  contract,  on  the  ground  that  it  is  in  restraint  of  trade,  it  must 
appear  to  be  directly  and  not  merely  collaterally  connected  with  such  unlawful  pur- 
pose.^ A  contract  in  excess  of  legal  right  will  be  enforced  where  public  interests 
are  involved  as  long  as  such  interests  demand  it.^  The  contract  must  be  fair, 
equal,  and  just  in  its  terms,'  founded  upon  an  adequate  consideration,  and  free 
from  suspicion  as  to  its  bona  fides*  and  made  by  persons  of  sufiicient  understand- 
ing,^ and  for  an  act  not  inhibited  by  law.'    Under  the  rule  that  it  is  not  available 


Incorporation.  Rudiger  v.  Coleman,  98  N.  T. 
S.  461.  It  must  be  shown  by  satisfactory 
proof  to  be  clear,  certain,  and  unambiguous 
in  Its  terms.  Sprague  v.  Jessup  [Or.]  84  P. 
802. 

93.  Where  land  was  not  described  by  sec- 
tion township  or  range,  nor  streets  by  which 
it  was  bound,  nor  could  it  be  located  from 
evidence  given  by  witnesses.  Kirkpatrick  V. 
Pettis,  127  Iowa,  611,  103  N.  W.  956.  Where 
it  is  doubtful  whether  a  contract  contem- 
plated a  sale  of  a  fee  or  an  easement,  the 
conveyance  of  a  fee  will  not  be  decreed. 
Brandon  v.  West  [Nev.]  83  P.  327. 

04.  Contract  not  void  for  indeflnlteness  as 
to  time  of  performance.  Veum  v.  Sheeran 
[Minn.]  104  N.  W.  135.  A  memorandum  of  a 
contract  for  the  sale  of  land  which  contem- 
plates a  partial  cash  payment,  balance  on 
credit  but  containing  no  stipulations  as  to 
terms  of  credit  or  time  of  making  deferred 
payments,  is  too  indefinite.  Buck  v.  Pond 
[Wis.]  105  N.  W.  909. 

95.  Where  not  specified  it  is  not  of  the  es- 
sence of  tlie  contract  and  a  reasonable  time 
will  be  presumed.  TJllsperger  v.  Meyer,  217 
111.  262,  75  N.  E.  482. 

96.  Where  all  the  terms  the  parties  saw 
fit  to  Incorporate  into  an  agreement  are 
made  out  by  clear  and  unambiguous  proof, 
specific  performance  may  be  decreed  though 
other  terms  might  properly  have  been  in- 
corporated in  it.  Pinlen  v.  Heinze,  32  Mont. 
354,  80  P.  918. 

97.  Lighten  v.  Syracuse,  48  Misc.  134,  96 
N.   T.   S.    692. 

98.  Description  sufflclent:  Sprague  V.  Jes- 
sup [Or.]  84  P.  802.  A  description  of  the 
land  is  not  too  indefinite  if  it  can  be  made 
certain  by  the  introduction  of  parol  evidence 
which  does  not  vary  the  terms  of  the  con- 
tract. Parmer  v.  Sellers  [Ala.]  39  So.  772. 
If  the  description  is  sufficiently  definite  that 
the  court  may  by  extrinsic  evidence  deter- 
mine with  certainty  what  property  was  in- 
tended to  be  conveyed,  the  contract  may  be 
enforced.  Warner  v.  Marshall  [Ind.]  75  N. 
E.  582.  Contract  and  deed  construed  in  the 
light  of  surrounding  circumstances  held 
sufficiently  clear,  definite,  and  certain  to  be 
specifically  enforced.  Baltimore  &  O.  S.  W. 
R.  Co.  v.  Brubaker,  217  111.  462,  75  N.  E.  623. 
Description  "a  certain  fruit  farm  known  as 
the  'I  Fruit  Farm'  and  containing  about 
199  1-2  acres  situated  about  one  and  a  quar- 
ter  miles   northwest   of"   a   certain   town    is 


prima  facie  a  sufficient  description.  Koch  v. 
Streuter,  218  111.  646,  75  N.  E.  1049.  If  the 
land  may  be  determined  from  the  contract 
the  description  is  sufficient.  McParland  v. 
Stansifer  [Ind.  App.]  76  N.  B.  124.  A  con- 
tract for  the  sale  of  land  situated  on  a  cer- 
tain street  is  presumed  to  be  In  the  city 
where  th .  contract  is  made.  Levin  v.  Dietz, 
48  Misc.  593,  96  N.  T.  S.  468.  Parol  evidence 
is  admissible  to  show  the  location  of  each 
parcel  where  a  contract  is  for  the  sale  of  a 
tract  of  land  owned  by  different  persons. 
Morrison  v.  Hazzard   [Tex.]  92  S.  W.  33. 

Description  insufiScient:  Will  not  be  de- 
creed of  a  written  option  to  purchase  land 
where  the  land  is  so  vaguely  described  that 
the  writing  furnishes  no  key  to  Its  identifi- 
cation. Tippins  V.  Phillips,  123  Ga.  415,  51  S. 
E.   410. 

99.     See  4  C.  L.  1502. 

1.  Camors-McConnell  Co.  v.  McConnell, 
140  P.   412. 

a.  Contract  by  a  corporation  in  violation 
of  its  franchise.  Seattle  Bleo.  Co.  v.  Sno- 
qualmie  Falls  Power  Co.  [Wash.]  82  P.  713. 

Tfotei  Equity  will  not  decree  the  specific 
performance  of  a  contract  "which  will  compel 
the  doing  of  or  which  will  assist  or  give 
effect  to  an  illegal  act  (Hanson  v.  Powers,  8 
Dana  [Ky.]  91,  Pratt  v.  Adams,  7  Paige  [N. 
T.]  615,  653),  and  a  contract  but  partly  legal, 
if  inseparable,  is  on  the  same  footing  (Ewing 
v.  Obaldiston  2  Myl.  &  Cr.  53).  But  equity 
will  enforce  the  legal  portion  of  an  illegal 
contract  if  the  contract  is  severable.  Knowles 
v.  Haughton,  8  Ves.  168.  In  the  principal 
case  the  illegal  stipulation  not  to  serve  oth- 
ers would  be  separable  from  the  agreement 
to  serve  the  plaintiff  (Stewart  v.  Railway, 
39  N.  J.  Law,  605;  Trent  on  Potteries  Co.  v. 
Oliphant,  58  N.  J.  Eq.  607),  and  the  proper 
result  was  reached,  particularly  as  the  de- 
fendant was  a  public  service  corporati6n  but 
the  reasoning  of  the  court  seems  unsound. — 
See  6  Col.  L.  R.  363. 

3.  Silberschmidt  v.  Silberschmidt,  112  111. 
App.  68. 

4.  Thomas  v.  Gottlieb  Bauern-Schmldt 
Straus  Brewing  Co.  [Md.]  62  A.  633.  In  the 
absence  of  a  showing  that  the  consideration 
agreed  upon  is  inequitable,  it  is  presumed 
reasonable.  TJllsperger  v.  Meyer,  217  111.  262. 
75  N.  E.  482. 

5.  A  contract  by  one  mentally  Incapable 
of  contracting  with  discretion  will  not  be  en- 
forced where  the  vendee  took  advantage  of 
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against  one  who  has  not  received  an  adequate  consideration,  or  as  to  whom  the 
contract  is  not  just,  the  complainant  must  show  that  such  conditions  did  not  exist.'' 
(§3)  E.  Necessity  of  written  contract.^— A  contract  within  the  statute  of 
frauds  must  be  in  writing,"  or  evidenced  by  a  memorandum  sufficient  to  satisfy  the 
statute,"  and  that  a  vendee  in  a  parol  contract  believed  the  land  to  be  hers  and 
aeted  upon  such  belief  until  a  claim  for  services  rendered  in  consideration  was 
barred  does  not  entitle  her  to  specific  performance.^^  Specific  performance  of  an 
oral  contract  to  convey  ^^  or  make  a  gift  of  land  "  may  be  decreed  if  there  has 
been  sufficient  part  performance  to  withdraw  the  case  from  the  statute  of  frauds. 
Part  performance  relied  upon  must  be  founded  on  and  referable  solely  to  the  spe- 


his  condition,  especially  where  payments 
made  under  the  contract  had  been  returned. 
Miller    v.    TJexhus    [S.    D.]-104    N.    W.    519. 

6.  Objection  that  under  Civ.  Code  §  3390, 
subds.  4,  5,  providing  that  a  contract  to  do  an 
act  which  the  party  has  no  power  to  lawfully 
do  and  an  agreement  to  procure  the  act  or 
consent  of  a  third  person  cannot  be  specifi- 
cally enforced,  held  without  merit  in  a  pro- 
ceeding to  enforce  a  contract  to  locate  pub- 
lic lands  and  procure  title  for  plaintiff.  Far- 
num  V.  Clarke  [Cal.]   84  P.  166. 

7.  Contract  to  devise  land  in  considera- 
tion of  a  forbearance  to  assert  a  money  de- 
mand or  plead  limitations  cannot  be  enforced 
in  the  absence  of  a  showing  of  what  the  land 
was  worth  or  that  the  promisor  gained  any 
advantage.  Flood  v.  Templeton  [Cal.]  83  P. 
148. 

8.  See  4  C.  L.  1503. 

9.  Must  not  be  within  the  Inhibition  of 
the  statute  of  frauds.  Ruff  Brewing  Co.  v. 
Schanz,  114  111.  App.  508.  Under  the  rule 
that  a  written  contract  can  be  altered  only 
'oy  a  "writing  or  executed  oral  contract, — spe- 
cific performance  of  a  "written  contract  as 
modified  by  a  subsequent  parol  agreement, 
where  such  subsequent  agreement  changes 
the  terms  of  the  written  contract,  cannot 
be  decreed  where  there  has  been  no  part  per- 
formance. Cughan  v.  Larson,  13  N.  D.  373, 
100  N.  W.  1088. 

10.  A  memorandum  "Received  rom  A.  $100 
on  said  purchase  of  the  property.  No.  1031 
Milwaukee  Ave.,  at  the  price  of  $14,000"  may 
be  specifically  enforced.  Ullsperger  v.  Meyer, 
217  111.  262,  75  N.  E.  482.  Letters  and  memo- 
randum taken  together  held  to  satisfy  the 
statute  of  frauds.  Levin  v.  Dletz,  48  Misc. 
593,  96  N.  T.  S.  468. 

11.  Terry  v.  Craft  [Tex.  Civ.  App.]  13  Tex. 
Ct.  Rep.  396,  87  S.  W.  844. 

12.  Sufiiclent  performance  is  shown  where 
the  vendee  goes  Into  possession,  makes  val- 
uable Improvements,  and  manages  the  land 
as  if  it  were  his  own.  White  v.  Poole  [N. 
H.]  62  A.  494.  A  parol  contract  whereby  a 
testator  purchased  certain  land  valuable  as 
a  stone  quarry  on  specified  terms,  paid  part 
of  the  purchase  price,  and  quarried  stone  the 
value  of  which  cannot  be  ascertained,  will 
be.  In  re  Fay's  Estate  [Pa.]  62  A.  991. 
Where  a  portion  of  the  purchase  price  is  paid 
and  the  purchaser  takes  possession.  Mc- 
Farland  v.  Stansifer  [Ind.'App.]  76  N.  E.  124. 
Possession  by  the  vendee  with  consent  of 
the  vendor  is  sufficient  part  performance 
without  Improvements  or  payment  of  the 
purchase  price.  Joms'land'v.  Wallsice'  [Wash  ] 
81  P.  1094.  Possession  under  the  contract; 
partial    payment.    Improvement    of    the    land, 

6  Curr.  Law  —  95. 


and  preparing  it  for  cultivation.  Cross  v. 
Johnston  [Ark.]  88  S.  W.  945.  Where  com- 
plainant has  been  In  possession,  made  vail- 
uable  Improvements,  and  paid  a  portion  of  the 
purchase  price,  and  the  parties  cannot  be 
placed  In  statu  quo.  Wilson  v.  Knapp  [Mich.] 
12  Det.  Leg.  N.  917,  106  N.  W.  695.  Posses- 
sion of  the  premises  together  with  payment 
of  a  portion  of  the  purchase  price  and  tender 
of  the  balance.  Sprague  v.  Jessup  [Or.]  83 
P.  145.  Defendant's  ancestor  having  taken 
possession  of  land  under  a  contract  binding 
plaintiff  to  convey  the  same,  and  having 
made  improvements  and  continued  in  posses- 
sion for  many  years  with  plaintiff's  acqules- 
cense,  held  that  it  would  be  Inequitable  to 
refuse  specific  performance  of  the  contract 
at  the  instance  of  defendants.  Neece  v. 
Neece  [Va.]  61  S.  B.  739.  If  sufilcient  part 
performance  of  a  verbal  contract  for  the  sale 
of  land  is  clearly  shown  it  may  be  enforced. 
Jomsland  v.  Wallace  [Wash.]  81  P.  1094. 
Evidence  sufllcient  to  show  part  perform- 
ance suflicient  to  take  a  parol  contract  for 
the  sale  of  land  out  of  the  statute  of  frauds. 
Veum  V.   Sheeran   [Minn.]    104  N.  W.   135. 

Contract  to  devise  land  in  consideration 
of  support  Is  shown  "where  the  plaintiff  has 
been  in  possession  under  the  contract  and 
has  fulfilled  her  part  of  the  agreement. 
Cherry  v.  Whalen,  25  App.  D.  C.  537.  An 
oral  contract  by  a  father  to  convey  land  to 
his  son  in  consideration  of  support  is  not  en- 
forceable unless  the  son  has  taken  posses- 
sion under  the  contract.  Reel  v.  Reel  [W. 
Va.]  52  S.  E.  1023.  A  parol  contract  to  leave 
property  to  another  in  consideration  of  sup- 
port which  has  been  fully  performed  by  the 
party  agreeing  to  furnish  the  support  may 
be  enforced.  Russell  v.  Sharp  [Mo.]  91  S.  W. 
134. 

Insufflcient  performance:  Mere  possession 
without  making  improvements  does  not  enti- 
tle a  donee,  by  parol,  of  land  to  specific 
performance.  West  v.  V^^ebster  [Tex.  Civ. 
App.]  13  Tex.  Ct.  Rep.  6,  87  S.  W.  196.  Where 
pursuant  to  a  parol  promise  to  convey  land 
in  consideration  of  services  to  be  rendered 
the  promisee  performs  the  services  and  en- 
ters into  possession  of  the  land,  there  is  no 
such  part  performance  as  will  entitle  the 
promisee  to  specific  performance.  Terry  v. 
Craft  [Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  396, 
87  S.  W.  844.  There  must  be  clear  proof  of 
a  fair  contract  In  order  to  enforce  a  parol 
contract  to  convey  land.  Thompson  v.  Jones 
[Ala.]  39  So.  983.  Part  performance  not 
shown.     Pence   v.    Life    [Va.]    52    S.    E.    257. 

13.  A  parol  gift  of  land  when  followed 
by  possession  and  the  making  of  Improve- 
ments may  be  enforced.  Karren.  y.  Ramey^ 
[Utah]   83  P.  333. 
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cific  terms  of  the  agreement.^*  Where  possession  is  relied  upon  as  part  perform- 
ance, it  must  be  notorious,  exclusive,  continuous,  and  in  pursuance  of  the  contract/' 
§  4.  Performance  by  complainant.^" — One  seeking  specific  performance  must 
show  that  he  has  performed  or  is  able  and  willing  to  perform  all  the  terms  of  the 
contract  incumbent  on  him  to  perform,^^  and  that  he  has  done  so  within  the  time 
prescribed. ^^  He  must  be  able  to  convey  the  title  called  for  by  the  contract,^"  and 
if  for  sale  of  a  thing  it  must  be  merchantable  ^°  and  free  from  incumbrances  if  so 
specified,^"^  but  where  the  vendor  cannot  convey  free  from  incumbrances  according 
to  the  terms  of  the  contract,  the  purchaser  may  have  specific  performance  with  a 
deduction  from  the  purchase  price.^^  Mere  captious  objections  to  the  title  will  not 
defeat  the  suit.^'  In  an  option  contract  time  is  necessarily  of  the  essence  of  the 
agreement  and  a  tender  of  performance  must  be  made  within  the  time  specified."' 
Tender  of  the  purchase  price  is  not  a  condition  precedent  if  the  vendor  has  given 


14.  Howes  V.  Barmon  [Idaho]  81  P.  48. 
In  order  for  possession  to  constitute  part 
performance,  it  must  be  shown  to  have  been 
taken  under  the  contract.  Lay  v.  Lay  [Ark.] 
87  S.  W.  1026. 

15.  Baldwin  v.  Baldwin   [Kan.]   84  P.   568. 

16.  See  4  C.  L.   1504. 

17.  A  contract  for  the  conveyance  of  sev- 
eral tracts,  all  of  said  tracts  to  be  in  one 
body,  win  not  be  enforced  at  the  suit  of  the 
vendor  "who  is  unable  to  convey  the  whole. 
North  Avenue  Land  Co.  v.  Baltimore  [Md.] 
63  A.  115.  Where  an  owner  of  one  of  sev- 
eral tracts  which  a  city  had  an  option  to 
purchase  knew  that  it  was  not  the  intention 
of  the  city  to  purchase  unless  the  entire 
tract  could  be  secured,  he  is  not  entitled 
to  specific  performance  as  to  his  tract.  Vick- 
ers  V.  Baltimore  [Md.]  63  A.  120.  The  as- 
signee of  a  contract  for  electrical  power  who 
has  failed  to  procure  the  equipment  required 
by  the  terms  of  the  contract  cannot  enforce 
it,  though  the  contract  required  the  electric 
company  to  keep  available  for  use  a  specified 
annount  of  energy  and  a  covenant  to  pay  for 
the  amount  kept  available.  Hudson  River 
"Water  Power  Co.  v.  Glens  Falls  Portland  Ce- 
ment Co.,  107  App.  Div.  548,  95  N.  T.  S.  421. 
Specific  performance  of  a  contract  to  execute 
a  mortgage  to  secure  the  cost  of  erecting  a 
building  will  not  be  decreed  where  it  ap- 
pears that  the  building  did  not  conform  to 
the  contract  but  that  substantial  and  struc- 
tural defects  pervaded  the  work.  Flanders 
v.  RosofE,  97  N.  T.  S.  514.  Contract  by  which 
plaintiff  employed  defendant  to  locate  gov- 
ernment land  for  him  held  sufficiently  per- 
formed by  plaintiff  to  entitle  him  to  maintain 
the  proceeding.  Farnum  v.  Clarke  [Cal.]  84 
P.  166.  One  who  seeks  specific  performance 
on  allegations  of  full  performance  on  his 
part  has  the  burden  of  showing  that  he  has 
fully  performed.  Flanders  v.  Rosoff,  97  N.  Y. 
S.  514. 

18.  Time  is  not  of  the  essence  of  a  con- 
tract for  the  sale  of  land  under  which  a  con- 
siderable portion  of  the  price  has  been  paid 
and  Improvements  made,  and  delay  can  be 
compensated  by  payment  of  interest.  Mc- 
Whorter  v.   Stein   [Ala.]    39  So.   617. 

19.  A  contract  for  the  conveyance  of  a 
fee  will  not  be  enforced  at  the  suit  of  the 
vendor  where  the  only  title  he  has  is  a  gov- 
ernment entry  without  final  proofs.  Day  v. 
Mountin  [C.  C.  A.]  137  F.  756.  Evidence  in- 
sufficient to  show  title  in  the  plaintift.     Caw- 


ley  V.  Jean  [Mass.]  75  N.  E.  614.  A  vendor 
cannot  compel  the  vendee  to  accept  a  tax 
title  where  the  statutory  requirements  as  to 
the  sale  have  not  been  complied  with.  Hew- 
itt v.  Parsley  [Md.]   60  A.  619. 

20.  Will  not  be  decreed  against  a  vendee 
where  the  title  is  not  free  from  reasonable 
doubt  and  all  the  parties  who  have  a  right 
to  be  heard  on  the  question  are  not  before 
the  court.  Where  executors  contract  to 
sell  and  it  is  doubtful  whetner  they  have 
power  to  sell,  and  the  remaindermen  who 
could  question  the  sale  are  not  parties. 
Salisbury  v.  Ryaon,  105  App.  Div.  445,  94  N. 
T.  S.  352.  A  defect  in  title  arising  from 
a  question  of  'aw  involved  in  the  construc- 
tion of  a  wil  is  sufficiently  cured  bj'  a  de- 
cision in  favor  of  the  validity  ot  such  title. 
Davidson  v.  Jones,  98  N.  T.  S.  265.  Where 
a  city  was  the  only  person  having  a  legal 
right  to  question  the  title,  and  action  by 
it  was  improbable,  the  title  was  held  market- 
able. Empire-Realty  Corp.  v.  Sayre,  107  App. 
Div.    415,    95    N.   T.    S.    371. 

ai.  A  provision  in  the  deed  to  the  vendor 
reserving  in  favor  of  an  adjoining  lot  the 
right  to  keep  windows  open  precludes  him 
from  enforcing  a  contract  to  cell  free  from 
all  incumbrances,  though  a  house  had  been 
built  on  the  adjoining  lot  without  any  win- 
dows facing  the  lot  in  controversy.  Remsen 
V.  Wingert  98  N.  T.  S.  388.  A  purchaser  can- 
not be  compelled  to  perform  where  the  prem- 
ises are  burdened  with  a  restrictive  cove- 
nant of  which  he  had  no  notice.  Scudder  v. 
Watt,  98  App.  Div.  228,  90  N.  Y.  S.  605.  Evi- 
dence sufficient  to  show  that  a  deed  of  the 
premises  executed  by  defendant  to  another 
before  the  contract  was  made  was  void. 
Reynolds  v.  Condon,  110  App.  Div.  542,  97 
N.  Y.  S.  1.  One  who  purchases  free  from 
incumbrances  cannot  be  compelled  to  accept 
a  title  burdened  with  an  easement.  Howell 
V.  Northampton  R.  Co.,  211  Pa.  284,  60  A.  793. 

22.  Kuhn  V.  Eppstein,  219  111  154,  76  N.  E. 
145. 

23.  Jordan  v.  Jackson  [Neb.]  106  N.  W. 
999.  A  vendor  who  has  title  by  adverse  pos- 
session may  enforce  a  contract  for  a  sale  of 
the  land.  Watkins  v.  Pfeiffer  [Ky.]  92  S 
W.    562. 

24.  Evidence  sufficient  to  show  a  tender 
within  the  statute  where  defendant  was  ab- 
sent. Herman  v.  Winter  [S.  D.]  105  N.  W 
457. 
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notice  that  he  will  not  accept  it.^"*  A  vendor  may  compel  performance  where  he 
perfects  title  pending  suit.=«  A  vendee  oace  released  becaifse  of  the  vendor's  in- 
ability to  perform  within  the  time  limit  cannot  be  compelled  to  perform  when  the 
vendor  subsequently  becomes  able  to.^' 

§  5.  Actions.  Jurisdiction.^^ — An  action  to  compel  performance  of  a  con- 
tract to  convey  land  is  one  in  personam  and  may  be  tried  wherever  jurisdiction  of 
the  person  of  the  defendant  can  be  acquired.^'  Where  necessary  parties  are  subject 
to  the  jurisdiction  of  the  Federal,  court  in  an  action  to  compel  performance  of 
right  of  way  contracts,  it  is  immaterial  that  a  portiqn  of  the  property  affected  is 
beyond  the  court's  territorial  jurisdiction.'" 

Parties.^^ — Only  parties  to  the  contract  are  necessary  parties  to  the  suit.'^ 
All  owners  are  properly  made  parties  to  an  action  to  enforce  a  contract  to  sell  a 
tract  of  land  owned  by  different  persons.'* 

Defenses.^*' — That  defendant  is  responsible  and  plaintiff  has  an  adequate  rem- 
edy at  law  is  no  defense/"  but  that  the  plaintiff  has  abandoned  the  contract  is.*" 
Mere  inadequacy  of  consideration  is  no  defense."^  Where  the  vendee  agrees  to  ac- 
cept subject  to  the  inchoate  right  of  dower  in  the  vendor's  wife,  her  refusal  to 
sign  is  no  defense.'^  Basing  a  refusal  to  perform  on  a  specific  ground  is  a 
waiver  of  all  other  grounds.'^  That  a  vendor  who  contracted  to  sell  land  which 
he  had  a  contract  to  purchase,  had  not  paid  the  entire  purchase  price  is  no  defense 
to  an  action  by  him  against  his  vendee.*"  The  rescission  of  a  resolution  of  a  city 
council  authorizing  the  purchase  of  land  is  no  defense  to  an  action  to  enforce  a 
contract  entered  into  by  virtue  of  it.*^  That  a  decree  for  specific  performance  will 
require  the  constant  supervision  of  the  court  for  its  enforcement  is  no  reason  for 
denying  the  relief.*"     Defensive  matter  stated  in  a  pleading  not  properly  before 


Whiteside  v.  Wlnans,  29  Pa.  Super.  Ct. 
244. 

26.  A  vendor  may  compel  specific  per- 
formance if  tendered  a  good  title,  though 
he  perfect  title  pending  the  suit.  Flnnegan 
V.  Summers   [Ky.]   91  S.  W.  261. 

27.  North  Avenue  Land  Co.  v.  Baltimore 
[Md.]   63  A.  115. 

28.  See  4  C.  L.   1506. 

29.  Timma  v.  Timma  [Kan.]   82  P.  481. 

NOTE:  Courts  having  personal  jurisdic- 
tion of  the  parties  have  frequently  exercised 
jurisdiction  to  enforce  specific  performance 
of  contracts  by  a  vendor  to  convey  land  In 
another  state  or  country  on  the  ground  that 
the  decree  in  such  cases  is  In  personam  and 
not  in  rem,  and  that  the  vendor  may  be  com- 
pelled by  process  against  the  person  to  exe- 
cute a  conveyance  which  shall  be  sufficient 
according  to  the  law  of  the  place  where  the 
land  is  situated  to  pass  title.  Monta-omery 
V  U  S  36  F.  4;  Smith  v.  Davis,  90  Cal.  25; 
Winn  V.  Strickland,  34  Fla.  610;  Cloud  v. 
Greasley,  125  111.  313;  BetheU  v.  Bethell,  92 
Ind  318-  Brown  v.  Desmond,  100  Mass.  267; 
Davis  V.  Headley,  22  N.  J.  Bq.  115;  Potter  v. 
Hollister,  45  N.  J.  Eq.  208;  Lindley  v. 
O'Reilly,  50  N.  J.  L.  636;  Sutphen  v.  Fowler, 
9  Paige  [N.  T.]  280;  Newton  v.  Bronson,  13 
N  Y  587;  Burnley  v.  Stephenson,  24  Ohio 
St.  474;  Morris  v.  Hand,  70  Tex.  481.  So 
also,  a  purchaser  may  be  compelled  to  per- 
form his  contract  though  the  land  is  situated 
abroad  and  the  contract  was  made  and  was 
to  be  performed  abroad  and  the  plamtift  U 
a  nonresident.  Cleveland  v.  BurriU,  25  Barb. 
[N.  Y.]  532. — See  note  to  Proctor  V.  Proctor 
II11-]   69  L.  R.  A.  681. 


SO.     Western  Union  Telegraph  Co.  v.  Pitts- 
burg, etc.,  R.  Co.,  137  P.  435. 
31.     See  4  C.  L.   1507. 

Lucas  V.  Milliken,  139  F.  816. 

Morrison  v.   Hazzard    [Tex.]    92   S.   W. 


32. 
33. 
33. 
34. 
35. 


See  4  C.  L.  1508. 

Jones  V.  Barnes,  105  App.  Div.  287,  94 
N.  Y.  S.  695. 

36.  An  abandonment  of  the  contract  by 
the  vendee  is  a  bar  to  the  remedy  as  to  him. 
May  V.  Getty   [N.  C]   63  S.  B.  75. 

37.  Ullsperger  v.  Meyer,  217  111.  262,  75  N. 
E.  482.  A  contract  to  convey  property  in 
consideration  of  a  promise  to  care  for  the 
grantor  during  his  life  may  be  enforced 
where  the  complainant  has  fully  performed, 
though  the  services  r^idered  did  not  equal 
the  value  of  the  land.  Warren  v.  Marshall 
[Ind.]    75  N.  B.  582. 

38.  Jones  v.  Barnes,  105  App.  Div.  287,  94 
N.  Y.  S.  695. 

39.  A  defendant,  who  alleges  that  he  re- 
fused to  accept  a  tender  on  the  ground  that 
the  money  was  not  derived  from  a  certain 
source,  waives  any  claim  that  it  was  not 
good  because  conditional.  Rankin  v.  Ran- 
kin, 216  111.  132,  74  N.   B.  763. 

40.  The  decree  could  require  a  sufficient 
portion  of  the  purchase  price  to  be  paid  the 
seller's  vendor  to  satisfy  his  contract.  May 
V.  Getty  [N.  C]   53  S.  E.  75. 

41.  Lighton  V.  Syracuse,  48  Misc.  134,  96 
N.  Y.  S.  692.  ^^     ^  ^  , 

42.  Lone  Star  Salt  Co.  v.  Texas  Short  Line 
R.  Co.   [Tex.]  90  S.  W.  863. 
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the  court  cannot  be  considered.*^  Where  plaintiS's  title  depends  on  a  decree  in  a 
tax  sale,  an  answer  pittting  in  issue  his  title  by  reason  of  defects  in  a  lien  under 
which  he.  bought  states  no  defense.** 

Pleading.*'^ — The  bill  must  be  framed  for  the  appropriate  relief.*"  The  pro- 
ceeding being  equitable,  the  rules  of  equity  pleading  control.*^  Upon  demurrer  a 
bill  is  good  if  by  any  reasonable  construction  of  its  language  a  case  is  stated  en- 
titling complainant  to  the  relief  sought.*^  The  statute  of  frauds  must  be  pleaded 
if  relied  on  as  a  defense.*"  In  a  suit  by  a  vendee  it  is  not  necessary  to  allege 
tender  of  a  deed  for  executioi\  hj  the  vendor  unless  under  the  terms  of  the  contract 
preparation  of  the  deed  devolved  on  the  vendee.^"  Tender  of  the  purchase  price 
need  not  be  alleged  where  it  appears  that  defendant  has  denied  the  contract  and 
would  have  refused  it.  It  is  sufficient  to  allege  readiness  to  comply  with  the  con- 
tract.^"^  A  complaint  may  be  amended  by  correcting  a  misdescription  of  the  land 
set  forth,"^  or  so  as  to  allege  the  contract  more  definitely,^'  or  to  ask  for  a  quit- 
claim deed  where  it  appears  that  a  warranty  deed  was  asked  for  by  mistake."*  A 
denial  of  an  allegation  that  plaintiff  has  no  adequate  remedy  at  law  raises  the 
issue  and  no  affirmative  allegation  is  necessary."'' 

Evidence.'"^ — The  contract  sought  to  be  enforced  must  be  clearly  and  unequi- 
vocally proved,"'  and  as  proved,  its  terms  as  to  subject-matter,  oansideration,  and 
all  ether  essentials,  must  be  explicit  and  unambiguous."^     Proof  of  a  parol  contract 


43.  Where  one  sues  in  ejectment  but  trial 
is  had  on  defendant's  counterclaim  for  spe- 
cific performance,  the  answer  in  ejectment  is 
not  before  the  court  and  cannot  affect  de- 
fendant's right  to  specific  performance,  Fin- 
len  V.  Heinze,   32  Mont.  354,  80  P.   918. 

44.  Finnegan  v.  Summers  [Ky.]  91  S.  "W. 
261. 

■    4fi. 

46. 

47. 

48. 
to   give, 
"offered 


See  4  C.  L.  1509. 

Steele  v.  Steele,  112  111.  App.  409. 

See  Equity,  5  C.  L,    1144. 

A  bill  alleging  that  defendant  "offered 

etc.,    held    good    against    demurrer, 

to     give"     being    construed     as     an 

Shipley  v.  Fink  [Md.] 


agreement  to  convey. 
62  A:  360. 

Complaint  to  enforce  performaice  of  a 
contract  to  convey  land  heli  sufllcient  as 
against  objection  made  at  the  trial.  Her- 
man V.  Winter   [S.  D.]   105  N.  W.  457. 

49.  A  contract  merely  voidable  because  in 
Violation  of  the  statute  of  frauds  will  be 
enforced  unless  the  statute  is  plealed  as  a 
defense.  Koenig  v.  Doh.n,  209  111.  468,  70  N. 
B.  1061. 

50.  Wellmaker  v.  Wheatley,  123  Ga.  201, 
51  S.  E.  436. 

51.  Finlen  v.  Heinze,  32  Mont.  354,  80  P. 
918. 

5a.  Does  not  add  a  new  cause  of  action. 
Sweat  V.  Hendley,  123  Ga.  332,  61  S.  B.  331. 

63.  Bill  to  compel  specific  performance  of 
an  oral  contract  to  convey  land.  White  v. 
Poole  [N.  H.]   62  A.  494. 

.54.  Whiteside  v.  Winans,  29  Pa.  Super.  Ct. 
244. 

5.">.  Butler  v.  Wright,  103  App.  Div.  4ff3,  93 
N.  T.  S.  113. 

RO,     See  4  C.  L.  1510. 

57.  Evidence  insufficient  to  prove  a  con- 
tract to  transfer  a  patent.  Pressed  St<>el  Car 
Co.  V.  Hansen  [C.  C.  A.]  137  P.  403.  Hayden 
V.  Collins  [Cal.  App.]  81  P.  1120.  Corre- 
spondence held  insufficient  to  establish  for 
the  sale  of  Certain  mining  stock.  Laybourn 
V.  Zinns  [Minn.]  103  N.  W.  563.     Evidence  in- 


suflUcient  to  show  a  contract  after  50  years. 
Gum  V.  Isaacs  [Ky]  90  S.  W.  963.  Oral  con- 
temporaneous agreement  "was  not  proven  by 
that  clear  and  convincing  evidence  required 
by  the  equity  rule."  Guaranty  Safe  Deposit 
&  Trust  Co.  V.  Liebold,  207  Pa  399,  56  A.  951. 
Evidence  insufficient  to  show  a  contract 
whereby  one  advanced  money  to  trustees  of 
a  .lunatic  to  be  repaid  out,  of  a  sale  of  his 
real  estate.  Dulaney  v.  Devries  [Md.]  62  A. 
743.  The  facts  relied  upon  in  an  action  for 
specific  performance  of  a  parol  contract  to 
convey  land  must  be  established  by  clear  and 
satisfactory  proof.  Baldwin  v.  Baldwin 
[Kan.]  84  P.  568.  An  instruction  that  a  parol 
contract  for  the  sale  of  land  must  be  estab- 
lished by  evidence  so  clear  and  unequivocal 
as  to  satisfy  your  minds  to  a  reasonable  cer- 
tainty that  the  contract  was  made  is  proper. 
Warren  v.  Gay,  123  Ga.  243.,  51  S.  E.  302.  A 
judgment  in  mandamus  to  compel  the  mayor 
of  a  city  to  execute  a  contract  authorized  by 
resolution  is  res  judicata  as  to  the  legality 
and  sufficiency  in  form  of  the  contract  in  an 
action  to  enforce  it  where  the  mandamus 
proceeding  was  defended  by  the  city  attor- 
ney. Lighten  v.  Syracuse,  48  Misc.  134,  96 
N.  Y.  S.  692.  In  an  action  to  recover  a  pay- 
ment on  a  contract  to  convey  l^nd  where 
the  defendant  filed  a  contract  for  specific 
performance,  a  general  finding  in  favor  of 
the  cross  petitioner  will  sustain  a  decree. 
Jordan  v.  Jackson  [Neb.]  106  N.  W.  909. 
Mental  condition  of  the  party  against  whorri 
performance  is  sought  is  to  be  considered  in 
determining  the  circumstances  attending  the 
making  of  the  contract  to  discredit  the  trans- 
action. Sprag,us  v.  Jessup  [Or.]  83  P.  145. 
The  fact  tttd't  during  one's  possession  of  a 
mine  under"  a  contract  to  purchase  the  sell- 
er's foreman  visited  the  mine  and  at  one 
time  gave  orders'  is  not  inconsistent  with 
the  purchaser's  exclusive  possession  so  a,s  to 
bar  specific  performance.  Plnlen  v.  Heinze 
32  Mont.  354,  SO  P    918. 

58.     Pressed  Steel  Car  Co.  v.  Hansen  [C.  C. 
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to  leave  land  in  consideration  of  support  must  be  so  clear,  cogent,  and  convincing 
as  to  the  existence  of  the  contract  and  certainty  of  its  terms  as  to  leave  no  reason- 
able doubt.'*"  If  entered  into  by  an  agent  his  authority  must  be  established.^"  A 
defendant  vendor  who  alleges  that  the  land  in  his  homestead,"^  or  who  asserts  a 
mistake  not  attributable  to  his  negligence  as  a  defense,"''  has  the  burden  of  proving 
it.  Interpleaders  who  allege  that  they  purchased  the  land  without  notice  of  the 
contract  have  the  burden  of  proving  such  fact.°^ 

The  relief  granted.^* — The  relief  to  which  a  party  shbws  himself  entitled  may 
be  decreed, "^  but  no  other.""  If  the  proceeding  is  in  effect  one  at  law,  the  relief 
will  be  limited  to  what  is  legal."^  Damages  may  be  awarded  in  lieu  of  specific  per- 
formance."* Though  a  contract  is  such  that  a  court  cannot  decree  specific  per- 
formance, it  may  interfere  by  injunction,""  unless  otherwise  provided  by  statute.'" 
A  vendor  can  be  compelled  to  convey  the  title  he  has  if  he  has  not  the  title  he 
contracted  to  convey,"  and  he  may  be  required  to  convey  an  after  acquired  title,''' 
but  this  rule  does  not  apply  to  a  contract  which  expressly  provides  that  it  shall  be 


A.]  137  F.  403.  To  warrant  a  decree  for  per- 
formance of  a  contract  to  seU  or  devise  land. 
McGarahan  v.  Sheridan,  106  App.  Div.  532, 
94  N.  Y.   S.  708. 

Evidence  held  to  show  that  a  parol  con- 
tract for  the  sale  of  land  was  entered  into. 
Shipley  V.  Fink  [Md.]  62  A.  360.  Evidence  in- 
sufficient to  establish  a  parol  contract  by  a 
father  to  give  his  son  land  in  consideration 
of  services.    Lay  v.  Lay  [Ark.]  87  S.  W.  1026. 

Evidence  sufliclent  to  show  that  plaintiff 
had  not  rescinded  her  contract  to  purchase 
defendant's  land  and  was  entitled  to  ^Peciflc 
performance.  Cotton  v.  Butterfleld  [N.  D.] 
105  N  W  236.  Evidence  sufficient  to  show 
a  complete  oral  ag-reement  for  the  sale  of  a 
mine  Finlen  v.  Heinze,  32  Mont.  354,  80  P. 
918  Evidence  insufficient  to  show  an  agree- 
ment by  an  incompetent  to  deed  or  will  prop- 
erty in  consideration  for  services.  Hayden 
V.  Collins  [Cal.  App.]  81  P.  1120.  Evidence 
sufficient  to  establish  a  parol  contract  for  the 
sale  of  land.  Sprague  v-.  Jessup  [Or.]  83  P. 
145  Evidence  held  to  show  that  a  parol 
contract  for  the  sale  of  land  was  entered 
into.    Veum  V.  Sheeran  [Minn.]  104  N.W.  136. 

59.  Russell  v.  Sharp  [Mo.]  91  S.  W.  134. 
Evidence  insufficient.  Id.  Evidence  msufB- 
cient  to  establish  an  oral  contract  by  parents 
to  give  their  child  certain  real  estate  at 
their  death  in  consideration  for  services  ren- 
dered.    Haberman   v.    Kaufer    [N.    J.    Eq.]    bl 

A    976 

eo  Where  it  is  sought  to  enforce  a  con- 
tract to  sell  land  entered  into  on  behalf  of  a 
corporation  by  certain  of  its  officers,  the 
complainant  must  show  that  the  corpora- 
tion either  authorized  or  ratified  the  con- 
tract.    Parmele  v.  Heenan   [Neb.]   106  N.  W. 

61  Evidence  insufficient.  Steele  v.  Rob- 
ertson  [Ark.]   87  S.  W.  117 

62  As  to  the  area  of  land  purchased. 
Cawley  v.  Jean  [Mass.]  75  N.  E.  614 

63  When  two  interpleaders  took  part  In 
the  purchase  it  was  necessary  to  show  that 
neither  had  notice  of  the  prior  contract. 
Steele  v.  Robertson   [Ark.]    87  S.  W.   117. 

64.     See  4  C.  L.  1510. 

65  Where  the  complaint  alleged  a  con- 
tract for  the  sale  of  the  fee  but  the  proof 
showed  a  contract  for  an  easement,  to  pre- 
vent a  multiplicity  of  suits,  the  complainant 


will  be  decreed  the  relief  to  which  he  is  en- 
titled.    Brandon  v.  West    [Nev.]    83  P.    327 

66.  There  can  be  no  recovery  upon  a  quan- 
tum meruit  for  work  done  without  proof  of 
its  value  where  it  is  shown  that  the  plaintiff 
has  performed  his  part  so  defectively  as  not 
to  be  entitled  to  a  decree  for  specific  per- 
formance. Flanders  v.  Rosoffi,  97  N.  T.  S. 
514. 

67.  A  suit  brought  in  equity  to  compel  the 
payment  of  a  sum  of  money  then  due  under 
an  agreement  between  husband  and  wife  for 
a  periodical  sum  is  in  effect  an  action  at  law 
on  the  contract  brought  in  equity  because 
of  the  relations  of  the  parties,  and  a  supple- 
mental decree  will  not  issue  to  compel  the 
defendant  to  do  more,  than  the  original  de- 
cree required.  Buttlar  v.  Buttlar  [N.  J.  Bq.] 
61  A.  11. 

68.  Damages  in  lieu  of  sr'Cific  perform- 
ance may  be  awarded  by  a  court  of  equity 
where  such  a  course  becomes  necessary  in 
order  to  do  full  justice  between  the  parties 
and  confer  complete  relief  in  one  judicial 
proceeding,  but  in  such  a  case  the  damages 
awarded  will  not  include  speculative  or  acci- 
dental profits  and  will  be  limited  to  saving 
the  parties  from  loss.  Trustees  Cincinnati 
Southern  R.  v.  Hooker,  7  Ohio  C.  C.  (N.  S.) 
357. 

09.  Where  one  contracted  to  purchase  elec- 
tric current  at  a  specified  rate  for  a  term  of 
years  exclusively  from  another,  he  will  be 
enjoined  from  purchasing  from  any  other. 
Beck  V.  Indianapolis  Light  &  Power  Co.  [Ind. 
App.]   76  N.  E.  312. 

70.  By  the  express  provisions  of  Civ.  Code 
3423,  if  a  contract  cannot  be  specifically  en- 
forced its  breach  cannot'  be  enjoined.  Far- 
num  V.   Clarke    [Cal.]    84  P.   166. 

71.  A  vendee  may  procure  specific  per- 
formance with  an  abatement  for  defects  in 
the  title  though  he  knew  of  the  defects  when 
he  commenced  suit.  White  v.  Weaver  [N.  J. 
Err.  &  App.]   61  A.  25. 

72.  A  provision  in  a  contract  for  the  sale 
of  land,  title  of  which  was  in  litigation,  that 
if  the  vendor  failed  to  make  good  title  he 
would  return  the  consideration  paid,  does 
not  preclude  the  remedy  though  the  vendor 
was  adjudged  to  have  no  title,  when  he  after- 
wards acquires  it.  Showwalter  v.  =— ="" 
[Wash.]    81   P.    1054. 
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void  in  cap,e  the  title  of  the  vendor  fails.'^  One  to  whom  the  defendant  conveyed 
prior  to  the  contract  cannot  be  compelled  to  join  in  the  deed  of  performance  though 
his  deed  is  void.''''  A  preliminary  injunction  should  not  be  granted  where  the 
contract  is  disputed  or  uncertain  in  its  terms  or  the  plaintiff's  right  is  doubtful, 
nor  where  it  does  not  appear  that  there  is  danger  of  loss  which  cannot  be  com- 
pensated in  damages.''^  The  defendant,  on  specific  performance  being  decreed 
against  him,  is  not  entitled  to  interest  on  purchase  money  because  of  delay  occa- 
sioned by  himself.''  A  plaintiff  who  has  had  the  use  of  the  land  after  tender  of 
the  purchase  price  and  has  not  paid  such  price  into  court  is  chargeable  with  in- 
terest on  the  amount.^''  Where  a  vendor  is  awarded  a  decree  and  has  used  the 
land  after  the  time  when  the  conveyance  should  take  effect,  the  value  of  such  use 
will  be  deducted  from  the  purchase  price  remaining  unpaid.''^ 

A  decree. '"  must  conform  to  the  theory  upon  which  the  case  was  tried  and 
the  issues  made,*"  and  to  the  terms  of  the  contract.^^  If  the  conveyance  of  property 
upon  the  payment  of  a  specified  sum  is  decreed,  a  definite  time  within  which  pay- 
ment should  be  made  should  be  prescribed.'^  A  decree  should  not  be  refused  where 
complainants  are  entitled  to  relief,  because  after  filing  the  bill,  but  before  hearing, 
the  defendant  takes  measures  to  perform.*^ 

Spendthrifts,  see  latest  topical  index. 

STARE  BECISIS. 


g  1,  The  Doctrine  and  Its  Application 
(1510).  Former  Decisions  Construing  a  Stat- 
ute (1511).     Law  of  the  Case  (1511). 

g  a.     Decisions  and  Obiter  Dicta   (1511). 

§  3.      Rules  of  Fropertr  (1S12). 


§  4.      Courts      of      Different      Jurisdictions 
(1D13). 

A.  Inferior  and  Appellate   (1512). 

B.  Federal  and  State  Courts  (1513). 

C.  Different  Federal  Courts   (1515). 

D.  Different  State  Courts  (1515). 


§  1.  The  doctrine  and  its  application.^* — In  the  civil  law  each  case  is  decided 
according  to  the  natural  and  moral  rights  involved,*''  but  it  is  a  general  rule  among 
courts  administering  the  common  law  system  that  a  point  which  has  been  settled 
by  judicial  decision  becomes  a  precedent  which  will  be  followed  in  subsequent  cases 
before  the  same  court.*'     Where  the  highest  court  of  a  state  has  decided  that  a  cer- 


73.  Schwab  V.  Baremore  [Minn.]  104  N.  W. 
10. 

74.  Reynolds  v.  Condon,  110  App.  Dlv.  542, 
97  N.  T.  S    1. 

75.  Lucas  V.  Milliken,  139  F.  816.  Where 
defendant  holds  the  legral  title  to  corporate 
stock,  a  contract  for  the  sale  of  which  is 
sought  to  be  enforced,  a  preliminarj''  in.uinc- 
tion  should  not  be  granted  on  an  ex  parte 
showing  which  would  deprive  defendant  of 
his  right  to  possession  and  to  vote  the  stock. 
Lucas  V.  Milliken,  139  F.  816. 

76.  Under  Civ.  Code  §  4280.  FInlen  v. 
Heinze,   32  Mont.   354,    80  P.  918. 

7T.     Rankin  v.  Rankin,  216  111.  132,  74  N.  E. 

78.  Cotton  V.  Butterfleld  [N.  D.]  105  N.  W. 

79.  See  4  C.  L.  1511. 

SO.  Theall  v.  Port  Chester,  110  Anp.  Div. 
776,  97  N.  Y.  S.  442.  Decree  held  to  be  in  ac- 
cordance with  the  pleadings  and  proof  wtiei-e 
defendants  set  up  a  counterclaim  and  brought 
in  cross  parties.  Franklin  v.  Burris  [Colo.] 
84  P.  809. 

81.     Purchaser  should   be   given  the  privi- 


lege of  executing  a  deed  of  trust  to  secure 
the  price,  as  authorized  by  the  contract. 
Pence  v.  Life  [Va.]  52  S.  E.  257.  ,The  court 
cannot  make  a  different  contract  for  the  par- 
ties. Bennett  v.  Giles,  111  111.  App.  428.  The 
decree  cannot  add  to  the  contract  a  promise 
not  made.  Lone  Star  Salt  Co.  v.  Texas  Short 
Line  R.  Co    [Tex.]   90  S.  W.  863. 

82.  Lawrence  v.  Halversen  [Wash.]  S3  P. 
889. 

53.  Gray  v.  Citizens'  Gas  Co.,  212  Pa.  473 
61  A.  1004. 

Note:  The  principle  that  an  injunction 
will  issue  to  prevent  threatened  wast=i  by  a 
tenant,  though  he  asserts  th't  he  does  not 
intend  to  commit  waste  again  (Attorney 
General  v.  Burrows,  1  Dick.  128;  Packing- 
ton  V.  Packington,  1  Dick.  101;  Lowerby  v. 
Fryer  L.  R.  8  Eq.  417),  would  seem  to  apply 
to  the  case  of  continuing  contracts. — See  6 
Columbia  L.  R.  203. 

54.  See   4   C.  L.   1512. 

85.  State  v.  Manford  [Minn.]  106  N  W 
907. 

80.'  See  State  v.  Manford  [Minn.]  106  N. 
W.    907,   discussing  the  doctrine  at   length 


6  Cur.  Law. 


STAEB  DECISIS  §   2. 


1511 


tain  rule  of  law  should  not  be  applied  under  given  circumstances,  this  decision  will 
be  followed  in  a  subsequent  case  presenting  like  facts  even  though  the  very  appli- 
cation of  the  rule  rest  in  the  discretion  of  the  court.*'  A  ruling  of  the  supreme 
court,  upon  questions  certified  from  the  court  below,  that  a  certain  contract  does 
not  violate  an  act,  is  conclusive  that  the  contract  is  not  in  violation  of  an  act  nar- 
rower in  scope.^*  The  doctrine  of  stare  decisis  is  not  a  fixed  rule  applicable  to 
all  eases  and  is  not  observed  or  enforced  where  the  prior  decision  is  palpably  wrong, 
or  is  in  conflict  with  positive  law,  or  where  a  further  adherence  thereto  would 
amount  to  judicial  legislation.*' 

Former  decisions  construing  a  statute. — The  magnitude  of  the  interests  at 
stake  and  the  fact  that  the  last  decision  was  by  a  divided  court  are  sufficient  reasons 
for  re-examining  the  question,""  and  the  court  should  be  convinced  not  merely  that 
the  case  was  erroneously  decided  but  that  less  injury  will  result  from  overruling 
than  from  following  it."^ 

The  various  judges  who,  exercising  co-ordinate  jurisdiction,  sit  in  the  same 
court  should  not,  except  for  the  most  cogent  reasons,  attempt  to  overrule  the  deci- 
sions of  each  other,  especially  upon  questions  involving  rules  of  property  and  of 
practice."^  This  rule  does  not,  however,  deprive  the  aggrieved  party  of  the  right 
to  review  and  reverse  a  ruling  which  follows  an  erroneous  decision  of  another  judge, 
but  it  leaves  the  case  in  the  same  situation  in  which  it  would  have  been  if  the  judge 
who  rendered  the  first  decision  had  made  the  rulings  which  followed  it.°'  The  rule 
of  stare  decisis  has  no  application  to  matters  of  defense  or  evidence  not  before  the 
court  in  a  prior  decision.'* 

In  applying  the  law  of  a  foreign  state  the  judicial  decisions  of  its  courts  are 
to  be  taken  as  a  part  thereof.'"  The  statutes  and  judicial  decisions  of  the  juris- 
■  diction,  where  a  contract  was  made  and  is  to  be  performed,  control  in  determining 
its  validity.'* 

Law  of  the  case.^'' — ^What  has  been  finally  decided  in  a  case  will  not  be  re- 
examined, but  ruling  on  demurrer  need  not  be  followed  on  a  final  hearing  on  the 
merits,'*  nor  does  the  overruling  of  a  demurrer  on  the  ground  that  it  is  not  the 
proper  remedy  conclude  the  court  on  the  trial  as  to  the  sufficiency  of  the  pleading." 

An  expression  of  opinion  by  an  appellate  court  on  granting  a  writ  of  error 
looking  to  a  fuller  consideration  of  the  point  on  a  hearing  is  not  the  law  of  the  case.^ 
The  law  of  the  case  as  determined  in  former  appeals  is  treated  elsewhere.^ 

§  2.  Decisions  and  obiter  dicta.^ — General  expressions  in  an  opinion,  which 
are  not  essential  to  dispose  of  the  case,  cannot  control  the  judgment  in  subsequent 


87.  Petition  to  recover  money  paid  under 
a  judgment  wliich  was  afterwards  reversed. 
Horton  v.  Hayden    [Neb.]    104  N.  "W.   757. 

88.  Ft.  Worth  &  D.  C.  R.  Co.  V.  State 
[Tex.  Civ.  App.]   88  S.  W.  370. 

89.  City  of  Sedalia  v.  Donohue,  190  Mo. 
407,   89  S.  W.  386. 

90.  Injunction  to  prevent  removal  of 
county  seat.  Hand  v.  Stapleton  [Ala.]  39  So. 
651. 

91.  Ejectment  by  city  to  recover  streets. 
City  of  Wahoo  v.  Netheway  [Neb.]  102  N. 
W.  80. 

92.  Replevin.  See,  also.  Boatmen's  Bank 
V.  Fritzlen  [C.  C.  A.]  135  F.  650;  Plattner 
Implement  Co.  v.  International  Harv.  Co.  [C. 
C.  A.]    133  F.   376. 

93.  Plattner  Implement  Co.  v.  Interna- 
tional Harv.  Co.    [C.  C.  A.]    133  F.   376. 


94.  Action  as  to  infringement  of  patent. 
Brag-g  Mfg.  Co.  V.  New  York,   141  F.   118. 

95.  Decisions  of  another  state  cannot  be 
received  in  an  appellate  court  to  establish 
the  law  of  such  state.  Mercantile  Guaranty 
Co.  V.  Hilton   [Mass.]   77  N.  B.  312. 

9C.  No  distinction  between  statutes  and 
decisions.  Studebaker  Bros.  Co.  v.  Mau 
[Wyo.]    82  P.   2. 

97.  See  4  C.  L.  1513. 

98.  Order  overruling  demurrer  to  com- 
plaint in  action  to  settle  title  to  land.  Ger- 
ard V.   Ives    [Conn.]    62  A.    607. 

99.  Dawson   v.   Orange   [Conn.]    61  A.   101. 

1.  Expression  of  opinion  that  the  evi- 
dence before  city  council  was  not  sufficient 
to  justify  judgment  of  removal  from  office. 
Riggins   V.   Waco    [Tex.   Civ.   App.]    90   S.   W. 

657.  .-    ^     T       t  ni 

2.  See  Appeal  and  Review,  5  C.  li.  l<il. 

3.  See  4  C.  L.  1513. 
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suits,*  but  whenever  a  question  fairly  arises  in  the  course  of  a  trial,  and  there  is  a 
distinct  decision  thereon,  such  ruling  cannot  be  called  mere  dictum.^  A  Judgment 
of  affirmance  by  a  divided  court  is  not  a  precedent  under  the  law  of  Florida."  A 
decision  is  not  a  precedent  as  to  points  not  brought  to  the  attention  of,  or  consid- 
ered by,  the  court/  except  perhaps  those  involving  the  jurisdiction,*  but  the  deter- 
mination of  a  matter  which  is  involved  in  the  litigation  and  discussed  at  the  bar 
is  not  to  be  regarded  as  mere  dictum,  because  this  point  is  only  indirectly  involved 
in  the  decision  of  the  question  upon  which  the  case  turns."  Views  expressed  on 
the  merits  by  a  minority  of  the  court  in  a  case  where  the  court  declines  jurisdiction 
are  not  binding.^" 

§  3.  Rules  of  property?^ — Decisions  which  have  become  rules  of  property 
will  not  be  lightly  disturbed.^^  Where  there  is  a  diversity  of  state  decisions  which 
declare  rules  of  property  and  in  reliance  upon  which  rights  have  been  acquired  by 
contract,  the  first  decision  in  time  may  constitute  the  obligation  of  the  contract 
and  the  measure  of  rights  under  it.^**  Thus,  a  state  court  has  no  power  to  reverse 
nor  to  modify  its  decisions  which  declare  rules  of  property,  where  the  exercise  of 
such  power  would  take  away  rights  acquired,  by  contract,  under  and  in  reliance 
upon  these  decisions  and  which  have  come  under  the  protection  of  the  Federal  con- 
stitution.^* A  course  of  decisions  that  abutters  on  a  street  have  easements  therein 
of  light,  air,  and  access,  which  cannot  be  taken  away  by  construction  of  an  elevated 
railway,  are  a  rule  of  property  as  to  one  who  took  while  they  stood  as  law.^' 

§  4.  Courts  of  different  jurisdictions.  A.  Inferior  and  appellate.^" — The 
latest  expression  of  opinion  by  the  appellate  court  is  controlling  on  the  inferior 
courts."  Prior  decisions  of  inferior  courts  cannot  form  a  basis  for  the  application 
of  the  doctrine  in  the  appellate  court.^*     The  rule  that  judges  sitting  in  the  same 


4.  Harriman  v.  Northern  Securities  Co., 
197  U.  S.  244,  49  Law.  Ed.  739. 

5.  Where  a  case  presents  two  grounds, 
upon  either  of  which  the  Judgment  of  the 
trial  court  can  be  rested,  and  the  appellate 
court  sustains  both,  the  ruling  on  each  point 
is  authoritative  although  only  one  was  con- 
sidered belo"w.  Union  Pac.  R.  Co.  v  Mason 
City  &  Ft.  D.  R.  Co.,  199  U.  S.  160,  50  Law. 
Ed.  

6.  Where  the  Judges  of  the  supreme 
court,  sitting  in  bank,  are  equally  divided 
in  opinion  as  to  whether  or  not  a  judgment 
should  be  reversed,  and  there  is  no  prospect 
of  an  immediate  cliange  in  the  personnel  of 
the  court,  it  becomes  the  duty  of  those  who 
favor  reversal  to  vote  "with  those  who  favor 
affirmance  and  thereby  affirm  the  judgment 
of  the  lower  court.  In  such  cases,  while  the 
judgment  is  a  bar  to  another  action  for  the 
same  cause,  yet,  as  no  matters  of  law  are 
decided  so  far  as  the  question  upon  which 
the  court  stands  equally  divided  is  con- 
cerned, the  judgment  possesses  no  dignity  or 
force  as  a  judicial  pi:ecedent  regarding  such 
matters.     State  v.  McClung    [Pla.]    37   So.   51. 

7.  Mandamus  to  compel  issuance  of  cer- 
tificate of  election.  Atwood  v.  Sault  Ste. 
Marie  [Mich.]  12  Det.  Leg.  N.  403,  104  N.  W. 
649. 

S.  Since  want  of  jurisdiction  will  be  raised 
by  an  appellate  court  of  its  own  motion,  de- 
cision of  the  merits  amounts  to  a  holding 
that  there  is  jurisdiction  though  the  ques- 
tion was  not  argued.  State  v.  Louisiana,  B. 
G.  &  A.  Gravel  Road  Co.  [Mo.  App.]  92  S.  W. 
153. 

8.  Objections   to   personal   tax   assessment 


overruled  by  county  board  of  equalization. 
Lancaster  County  v.  McDonald  [Neb.]  103  N. 
W.  78. 

10.  State  v.  Louisiana,  B.  G.  &  A.  Gravel 
Road  Co.  [Mo.  App.]   92  S.  W.  153. 

11.  See  4  C.  L.  1514. 

13.  Decisions  construing  homestead  laws. 
Schoonover  v.  Birnbaum  [Cal.]  83  P.  999. 
The  word  "heirs"  construed  to  mean  "widows 
and  children"  only  and  not  including  wid- 
ower. Johnson  v.  Seattle  Electric  Co. 
[Wash.]    81  P.   705. 

13.  Muhlker  v.  New  York  &  H.  R.  Co.,  197 
U.  S.  544,  49  Law.  Ed.  872. 

14.  Muhlker  v.  New  York  &  H.  R.  Co.,  197 
U.  S.  544,  49  Law.  Ed.  872.  One  acquiring 
property  abutting  on  street  after  state 
courts  have  decided  that  such  property  own- 
ers have  easement  of  light  and  air  and  ac- 
cess secured  by  contract  cannot  be  deprived 
thereof  by  the  elevation  of  railroad  tracks 
at  the  command  of  the  legislature  without 
payment  of  compensation.     Id. 

15.  Muhlker  v.  New  York,  etc.,  R.  Co.,  197 
U.  S.  544,  49  Law.  Ed.  872.  In  a  note  in  19 
Harvard  L.  R.  67,  it  is  said  that  this  ex- 
tends this  doctrine  to  a  new  class  of  rights 

16.  See  4  C.  L.  1514. 

17.  Missouri,  K.  &  T.  R.  Co.  v.  Nesbit 
[Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  656,  88  S. 
W.  891. 

18.  City  of  Sedalia  v.  Donohue,  190  Mo 
407,  89  S.  W.  386.  A  decision  of  the  Kansas 
City  court  of  appeals,  construing  a  statute, 
is  not  binding  as  a  precedent  on  the  Missouri 
supreme  court,  although  contracts  have  been 
entered  into  in  reliance  upon  it.  Action  on 
a  special  tax  bill.     Id. 


€  Cur.  Law. 


STAEE  DECISIS  §  4B. 


1513 


court  and  exercising  co-ordinate  jurisdiction  should  not  attempt  to  overrule  the 
decisions  of  each  other,  has  no  application  in  an  appellate  court,  whose  duty  it  is  to 
review  the  decisions  of  the  questions  of  law  which  were  rendered  by  the  inferior 
courts  and  to  decide  them  according  to  the  law  and  the  facts>» 

(§4)  B.  Federal  and  state  courts.  When  Federal  courts  follow  state  de- 
cisions.^"— The  Federal  courts  are  bound  by  decisions  of  the  highest  court  of  a 
state  on  matters  of  purely  local  law,'^  even  in  the  determination  of  a  case  therein 
pending  at  the  time  the  decision  of  the  state  court  was  rendered"  but  not  in  mat- 
ters involving  a  Federal  question,^'  or,  in  the  determination  of  questions  of  general 
law.'*  Great  weight  as  a  precedent,  however,  will  be  given  to  the  decision  of  a 
state  court  in  a  case  between  the  same  parties  on  the  same  facts.^"  They  will  ordi- 
narily follow  the  construction  put  upon  a  local  constitution  or  statute  by  the  highest 
court  of  the  state,'"  but  are  not  bound  to  disregard  the  substance  of  a  statute  for 


10.  Plattner  Implement  Co.  v.  Interna- 
tional Harv.  Co.,  133  F.  376. 

20.  See  4  C.  L,.  1514. 

21.  Decisions  of  the  highest  court  of  a 
state,  which  affect  the  title  to  real  property 
situated  within  tliat  state.  As  to  application 
of  rule  in  Shelley's  Case.  Hubbird  v.  Goin 
tC.  C.  A.]   137  P.  822. 

22.  Bill  in  equity  to  enjoin  city  from  con- 
structing waterworks  system.  City  of  Sioux 
Falls  V.  Farmers'  Loan  &  T.  Co.  [C.  C.  A.] 
136  F.  721. 

23.  In  a  suit  to  decide  whether  the  change 
of  decision  of  a  state  court  is  an  unconsti- 
tutional impairment  of  a  contract,  the 
United  States  supreme  court  will  determine 
for  themselves  the  existence  and  extent  of 
such  contract.  Suit  to  enjoin  the  use  of  an 
elevated  railroad  structure  in  front  of  a 
dwelling  house  because  the  easements  of 
light,  air,  and  access  to  these  premises  were 
thereby  impaired.  Muhlker  v.  New  York  & 
H.  R.  Co.,  197  U.  S.  544,  49  Law.  Ed.  872.  As 
a  general  rule  the  holder  of  a  vested  right, 
acquired  under  and  by  virtue  of  a  state  con- 
stitution or  statute,  is  entitled  to  the  inde- 
pendent Judgment  of  the  Federal  courts 
upon  the  construction  of  such  constitutional 
provision  or  statute.  Bill  in  equity  to  en- 
join city  from  constructing  water^vorks  sys- 
tem. City  of  Sioux  Falls  v.  Farmers'  Loan 
&  T.  Co.  [C.  C.  A.]  136  F.  721.  In  an  action 
in  the  Federal  court  construing  a  patent,  al- 
though a  decision  of  the  state  court  has  al- 
ready construed  it,  the  Federal  court  is  not 
bound  by  that  decision  where  the  plaintiff 
himself  sueing  in  a  state  court  would  not 
be  estopped,  on  the  ground  that  he  was  not 
a  party  to  the  prior  state  action.  Davis  v. 
Commonwealth  Land  &  Lumber  Co.,  141  F. 
711.  The  decision  of  a  state  court  cannot 
extend,  limit  or  define  the  powers  of  the 
Federal  government  to  the  exclusion  of  the 
jurisdiction  of  its  own  courts.  United 
States  v.  Tully,  140  F.  899.  The  courts  of  a 
state  cannot  by  their  decisions  settle  the  ju- 
risdiction of  the  Federal  courts,  not  even  in 
the  construction  of  their  own  constitution  or 
laws.     Id. 

24.  Hence  where  on  question  of  liability 
for  negligence  a  different  rule  of  general 
law  exists  in  each  court,  and  the  case  is  re- 
moved from  state  to  Federal  courts,  the  rule 
of  law  prevalent  in  the  latter  courts  will 
govern  the  determination  of  the  case.  Cur- 
tis V.  Cleveland,  etc.,  R.  Co.,  140  F.  777. 
Under  the   holdings  of  the  Federal  courts  a 


lessor  of  a  railroad  track  is  not  liable  for 
the  negligence  of  its  lessee  in  operating 
trains  on  such  track,  and  a  Federal  court  is 
not  controlled  thereon  by  state  decisions. 
Question  whether  declaration  disclosed  a 
severable  controversy.  Teates  v.  Illinois 
Cent.  R.  Co.,  137  F.  943.  Whether  a  cred- 
itor of  a  bankrupt  is  entitled  to  a  prefer- 
ence, on  the  ground  that  his  claim  is  based 
upon  the  bankrupt's  misappropriation  of 
trust  moneys  coming  into  his  hands  under  a 
factorage  contract  with  the  creditor,  does 
not  depend  upon  a  construction  of  this  con- 
tract between  the  parties  but  on  a  rule  of 
preference  in  equity  as  to  which  the  Fed- 
eral decisions  and  not  those  of  the  state 
where  the  contract  was  made  must  control 
(John  Deere  Plow  Co.  v.  McDavid  [C.  C.  A.] 
137  F.  802),  but  decisions  of  state  courts  in 
so  far  as  they  express  opinions  on  general 
principles,  law  of  contracts  (City  of  Man- 
kato  V.  Barber  Asphalt  Co.  [C.  C.  A.]  142  F. 
329),  or  on  the  evidential  value  of  facts  are 
not  binding  on  the  Federal  courts   (Id.). 

25.  Where  an  action  against  a  carrier  for 
damages  for  personal  injuries  has  been  dis- 
missed pursuant  to  the  unanimous  opinion 
of  the  highest  state  court,  and  the  questions 
of  negligence  presented  by  the  case  are  not 
questions  as  to  which  the  Federal  and  state 
courts  are  at  variance,  comity  requires  that 
such  decision  be  followed  by  the  Federal 
courts  in  a  subsequent  action  therein  by  the 
same  parties  for  the  same  cause,  though 
such  opinion  is  not  controlling  upon  the 
Federal  court.  Mearns  v.  Central  R.  R.  [C. 
C.  A.]  139  F.  543.  Even  where  a  Federal 
court  will  not  follow  a  state  court,  it  has 
been  said  to  be  the  duty  of  the  former  to- 
treat  the  opinion  of  the  latter  with  respect, 
to  examine  deeply  into  its  reasonings,  and 
weigh  it  carefully.  Davis  v.  Commonwealth 
Land  &  Lumber  Co.,  141  F.  711. 

26.  '  City  of  Mankato  v.  Barber  Asphalt 
Pav.  Co.  [C.  C.  A.]  142  F.  329;  Love  v  Busch 
[C.  C.  A.]  142  F.  429;  City  of  Sioux  Falls  v. 
Farmers'  Loan  &  Trust  Co.  [C.  C.  A.]  136  F. 
721.  Statutes  of  Iowa  held  in  case  of  death 
after  six  days  to  give  cause  of  action  for 
death  only  and  not  for  pain  and  suffering 
before  death  also.  Jacobs  v.  Glucose  Sugar 
Refining  Co.,  140  F.  766.  Where  the  supreme 
court  of  a  state  sustains  the  validitv  of  a 
statute  from  which  a  contract  is  claimed,  the 
Federal  courts  will  follow  that  decision  in 
determining  whether  subsequent  legislation 
has  violated  the  contract.    Powers  v.  Detroit, 
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that  purpose.  ^^  It  makes  no  difference  that  the  suit  in  the  state  court  was  a  case 
of  friendly  litigation  for  no  purpose  other  than  to  have  the  local  law  interpreted  by 
the  state  court,-*  but  where  a  decision  of  a  state  court  is  apparently  collusive  and 
expressly  designed  to'  forestall  a  decision  in  the  Federal  courts,  the  latter  will  not 
be  bound.^"  Where  the  rights  of  a  party  accrued  before  the  state  decision,  it  is  not 
binding  upon  the  Federal  courts  even  in  the  construction  of  a  local  statute.'"  In 
the  case  of  a  question  of  local  law,  which  has  never  been  determined  by  the  state 
tribunals,  they  may  adopt  their  own  interpretation,  and  rights  accruing  under  such 
decision  will  not  be  disturbed  although  subsequently  a  different  interpretation  is 
vadopted  by  the  state  court.'^ 

When  state,  courts  follow  Federal  decisions.^' — State  courts  are  bound  by  the 
construction  placed  upon  the  Federal  constitution  and  statutes  by  -the  Federal 
courts. '^    It  has  been  held  that  upon  general  propositions  of  law,  unaffected  by 


G.  H.  &  M.  R,  Co.,  201  U.  S.  53,  50  Law.  Ed. 
.  In  the  absence  of  any  question  of  gen- 
eral or  commercial  law  or  of  right  under  the 
United  States  constitution,  and  this  rule  ob- 
tains notwithstanding-  the  fact  that  courts  of 
other  states  have  interpreted  such  consti- 
tution difterently.  Suit  against  stockholder 
by  creditor  of  corporation.  Harrison  v.  Rem- 
ington paper  Co.  [C.  C.  A.]  142  F.  355.  A 
vested  right  acquired  under  and  by  virtue  of 
the  constitution  or  statute  of  a  state,  prior 
to  a  state  decision,  will  entitle  the  holder  of 
such  right  to  the  independent  judgment  of 
the  Federal  court  upon  the  construction  of  a 
constitutional  provision,  or  the  statute  of  a 
state.  Rights,  although  vested  prior  to  a 
state  decision,  but  without  especial  reference 
to  the  existing  state  of  the  law,  not  so  fa- 
vored. City  of  Sioux  Falls  v.  Farmers'  Loan 
cS:  Trust  Co.  [C.  C.  A.]  136  F.  731.  Construc- 
tion put  upon  a  mechanic's  lien  act.  In  re 
Grissler  [C.  C.  A.]  136  F.  754.  Interpreta- 
tion of  statutes  under  which  a  corporation 
was  organized.  Consumers'  Gas  Trust  Co.  v. 
Quinby  [C.  C.  A.]  137  F.  882.  Statute  as  leg- 
islative change  of  grade  of  street  for  its  full 
width.     Mead  v.   City  of  Portland,   200  U.   S. 

148,    50   Law.    Ed.   .      Decision   that   state 

statutes  do  not  conflict  witii  its  constitution 
is  conclusive  on  the  Federal  supreme  court. 
Carstairs  v.  Cochran,  193  U.  S.  10,  48  Law. 
Ed.  596;  Hughes  v.  Pflanz  [C.  G.  A.]  138  F. 
980.  Construction  put  upon  the  constitution 
by  the  state  supreme  court  at  the  time  the 
statute  was  passed.  Rees  v.  Olmsted  [C.  C. 
A.]  135  F.  296.  Denial  by  a  state  court  of 
mandamus  to  compel  a  corporation  to  do  cer- 
tain acts  does  not  conclude  the  Federal 
courts  as  to  the  charter  duties  of  the  corpo- 
ration, where,  under  the  decision  of  the  state 
court,  mandamus  will  not  lie  against  corpo- 
rations of  that  kind.  Wiemer  v.  Louisville 
Water  Co.,  130  F.  251.  The  decision  of  an  in- 
termediate appellate  state  court  as  to  the 
construction  or  effect  of  a  state  statute  is 
not  binding  on  a  Federal  court.  So  held  as 
to  the  Missouri  court  of  appeals.  State  Trust 
Co.  v.  Kansas  City,  etc.,  R.  Co.,  129  F.  455. 

27.  A  Federal  court  of  bankruptcy,  in  de- 
termining whether  a  state  imposition  is  a 
tax  within  §  64a,  U.  S.  Bankruptcy  Act,  re- 
quiring priority  of  payment  thereof,  will  not 
disregard  the  substance  of  the  action  and 
blindly  follow  a  decision  of  the  courts  of 
that   state   holding  such   imposition  to   be   a 


*ax.      In    bankruptcy.      In    r"    Cosmopolltani 
Power  Co.   [C.  C.  A.]  137  P.  858. 

28.  City  of  Sioux  Falls  v.  Farmers'  Loan, 
&  Trust  Co.   [C.  C.  A.]   136  P.  721. 

29.  Construction  of  a  land  grant.  Davis 
V.  Commonwealth  Land  &  Lumber  Co.,  141 
P.  711. 

30.  City  of  Mankato  v.  Barber  Asphalt  Co. 
[C.  C.  A.]   142  P.  329. 

31.  Julian  V.  Central  Trust  Co.,  193  U.  S. 
93,  43  Law.  Ed.  629.  Determination  by  state 
court  that  property  covered  by  mortgage  of 
all  the  property  and  franchises  of  a  railway 
company  remains  liable,  after  a  sale  under 
a  Federal  court  decree  of  foreclosure,  for 
debts  thereafter  accruing  against  the  mort- 
gagor, because  of  the  purchaser's  failure  to 
organize  a  domestic  corporation,  held  not 
conclusive  on  Federal  supreme  court,  since 
Federal  decree  would  be  thereby  virtually 
set  aside.     Id. 

32.  See  4  C.  L.  1516. 

33.  Holding  that  Are  insurance  is  not  in- 
terstate commerce.  State  v.  Insurance  Co. 
[Neb.]  106  N.  W.  767.  The  Federal  constitu- 
tion is  within  the  scope  of  its  provisions,  the 
supreme  law  of  the  land,  and  state  courts 
and  legislatures  are  bound  by  it  as  well  as 
by  the  interpretation  put  upon  its  provis- 
ions by  the  Federal  court  of  last  resort.  In- 
formation charging  violation  of  anti-trust 
laws.  State  v.  Cudahy  Packing  Co.  [Mont.l 
82  P.  833.  By  decision  of  the  Federal  su- 
preme court  that,  under  the  Federal  stat- 
utes, state  courts  are  forbidden  to  issue  an 
attachment  against  a  national  bank.  Mer- 
chants' Laclede  Nat.  Bank  v.  Troy  Grocery 
Co.  tAla.]  39  So.  476.  Removal  statutes. 
"Western  Union  Tel.  Co.  v.  State  [Ind.]  7S 
N.  B.  100.  By  decision  of  Federal  supreme 
court  that  state  statute  is  in  conflict  with 
interstate  commerce  act.  Spratlin  v.  St.  Louis 
S.  W.  R.  Co.  [Ark.]  88  S.  W.  836.  On  an 
issue  involving  a  railroad  company's  rights 
in  certain  public  lands  under  a  congressional 
grant,  trial  court  based  a  finding  that  the 
company  had  no  rights  In  the  land  on  cer- 
tain Federal  decisions.  Subsequently  to  the 
trial  court's  finding  the  Federal  supreme 
court  rendered  a  decision  holding  that  the 
company  and  the  government  were  tenants 
in  common  in  a  large  tract  which  included 
the  land  in  controversy,  and  this  opinion  was 
held  available,  on  appeal  to  the  state  su- 
preme court,  as  a  conclusive  authority  that 
such  finding  of  the  trial  court  was   errone- 
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legislative  enactments,  the  supreme  court  of  a  territory  mil  adopt  the  law  as 
enunciated  by  the  supreme  court  of  the  United  States.^* 

(§4)     C.  Different  Federal  courts."^ 

(§4)     D.  Different  state  courts.^" 

State  Lands;  Statement  of  Claim;  Statement  of  Facts,  see  latest  topical  index. 


STATES. 


g  1.  Boundaries  and  Jurisdiction  (1515). 

§  2.  Property  (1516). 

§  3.  Contracts  (1516). 

§  4.  Officers  and  Employes  (1516). 


g  5.     Fiscal  Management  (1518). 

g  6.      Claims  (1510). 

g  7.     Actions  By  and  Against  (1510). 


§  1.  Boundaries  and  jurisdiction.  Boundaries.^'' — ^Where  a  navigable  stream 
forms  the  boundary  line  between  two  states,  the  thread  of  the  main  channel  is  the 
boundary,^'  and  if  the  river  changes  its  course  by  accretive  process,  the  boundary 
line  follows  the  river.''  State  boundaries  are  defined  by  the  act  of  congress  by 
which  they  are  admitted  into  the  Union,*"  and  on  the  admission  of  a  state,  congress 
has  no  power  to  give  it  territory  belonging  to  aiiother  state.*^  A  state  maj-^  lose  its 
sovereignty  and  jurisdiction  over  its  territory  by  prescription  and  acquiescence  when- 
ever such  facts  are  clearly  established.*^  A  board  created  for  the  purpose  of  audit- 
ing claims  for  taxes  paid  on  lands  on  which  no  taxes  are  due  has  no  power  to  de- 
termine that  lands  sold  for  taxes  are  not  within  the  state.*' 

The  jurisdiction  **  of  a  state  is  co-extensive  with  its  territorial  boundaries.*" 


ous.  Southern  Pac.  R.  Co.  v.  Lipman  [Cal.] 
83  v.  445.  Whenever  the  question  before  a 
state  court  is  what  title  to  land,  which  had 
been  the  property  of  the  United  States,  has 
passed  to  one  claiming  under  the  govern- 
ment, that  question  must  be  resolved  by  the 
Federal  statutes,  and  Federal  decisions  on 
the  question  are  controlling.  Rights  of  sur- 
viving husband  or  wife  with  reference  to 
homestead  entry  under  Federal  land  law. 
Cunningham  v.  Krutz  [Wash  ]  83  P.  109. 
Similarly,  whether  or  not  a  state  statute  of 
limitations  runs  against  a  settler  on  public 
lands,  belonging  to  the  government  prior  to 
the  issuance  of  a  patent  to  him,  is  a  Federal 
question  which  must  be  answered  even  by 
the  state  courts  in  conformity  with  the  de- 
cisions of  the  Federal  supreme  court.  Ac- 
tion by  railroad  company  to  recover  right  of 
way.  Slagt  v.  Northern  Pac.  R.  Co.  [Wash.] 
81  P.  1062. 

34.  As  to  fellow-servant  rule.  MollhofC  v. 
Chicago,    etc.,    R.   Co.    [Okl.]    82   P.   733. 

35,  36.     See  4  C.  L.  1516. 

37.  See  4  C.  L.  1516. 

38.  An  island  between  the  thread  of  the 
stream  and  the  shore  belongs  to  the  state 
in  which  it  is  located.  McBride  v.  Stein- 
weden  [Kan.]  83  P.  822.  Evidence  sufficient 
to  show  that  Island  No.  76  in  the  Mississippi 
river  was  on  the  Mississippi  side  of  the  chan- 
nel when  Arkansas  and  Mississippi  were  ad- 
mitted and  hence  within  the  boundaries  of 
Mississinoi.  Moore  &  McFerrin  v.  McGuire, 
"1  42  "F'    787 

39.  McBride   v.    Steinweden    [Kan.]    83    P. 

822. 

40.  Boundary  between  Iowa  and  Illinois 
decreed  to  be  the  center  of  the  main  navi- 
gable channel  of  the  Mississippi  river.  State 
of  Iowa  v.  State  of  Illinois,  26  S.  Ct.  571,  50 


Law.  Ed.  .    Boundary  between  Louisiana 

and  Mississippi,  under  the  Act  of  April  8, 
1812,  admitting  Louisiana  into  the  Union  de- 
fined.    Louisiana  v.  Mississippi,  26  S.  Ct.  408, 

50    Law.    Ed.    •.     -Boundary   line   between 

Mississippi  and  Louisiana  decreed.  State  of 
Louisiana  v.  State  of  Mississippi,  26  S.  Ct. 
671.  The  western  boundary  of  Mississippi  is 
t  3  center  of  the  main  channel  of  the  Mis- 
sissippi river.  Act  March  1,  1817,  admitting 
the  state  into  the  Union,  construed.  Moore 
&  McFerrin  v.  McGuire,  142  F.  787. 

41.  Louisiana  v.  Mississippi,  26  S.  Ct.  408, 
50  Law.  Ed.  . 

42.  Evidence  held  to  show  that  Mississippi 
has  not  lost  to  Arkansas  Island  No.  76  in  the 
Mississippi  river.  Moore  &  McFerrin  v.  Mc- 
Guire, 142  F.  787.  A  boundary  between  states 
may  be  established  by  long  acquiescence. 
Louisiana  v.  Mississippi,  26  S.  Ct.  408,  50 
Law.  Ed.  . 

43.  Its  action  In  refunding  an  amount 
paid  is  not  conclusive  of  such  question  on 
the  state.  Moore  &  McFerrin  v.  McGuire, 
142  P.  787. 

44.  See  4  C.  L.  1517. 

45.  NOTE.  Concurrent  jurisdiction:  The 
plaintiff  sued  in  Kentucky  on  a  judgment  ob- 
tained in  Indiana.  The  defendant  pleaded 
the  invalidity  of  the  service  of  summons  in 
the  first  instance,  contending  that  under  the 
Virginia  compact  of  1789,  and  the  Act  of 
Congress  Feb.  4,  1791,  c.  4,  1  Stat.  189,  In- 
diana courts  had  no  jurisdiction  over  the 
Ohio  river,  the  defendant  being  on  the  river 
when  served.  Held  the  service  was  valid 
and  the  judgment  of  the  Indiana  court  was 
entitled  to  full  faith  and  credit  in  the  courts 
of  Kentucky.  Wedding  v.  Meyler,  192  U.  S. 
573,  48  Law.  Ed.  570.  The  compact  pi'>vided 
that  "the  respective  jurisdictions    •     •     •    of 


1516 


STATES 


6  Cur.  Law. 


§  2.  Property. ^^ — On  a  simple  contract  claim,  no  steps  to  enforce  which  have 
been  taken  until  a  receiver  is  appointed,  a  state  has  no  preference  over  other  cred- 
itors of  an  insolvent.*^  The  exemption  of  a  state  from  taxation  extends  no  further 
than  the  attributes  of  sovereignty.**  A  state"  may  prohibit  the  use  of  the  national 
flag,*^  or  of  its  arms  or  seal,^°  for  advertising  or  commercial  purposes.  It  is  a  legis- 
lative prerogative  to  deal  with  and  dispose  of  state  property.^^ 

§  3.  Contracts.^'' — A  provision  in  a  contract  that,  if  because  of  legislative  ac- 
tion, it  became  impossible  to  fully  execute  it  the  contractor  should  have  no  claim 
for  damages,  absolves  the  state  from  liability  when  the  condition  arises.^' 

§  4.  Officers  and  employes.^* — Public  officers  are  to  be  appointed^^  and  va- 
cancies filled  in  the  manner  prescribed  by  law.^®  The  legislature  may  not  add?  ta 
the  qualifications  required  of  legislators  by  th?  constitution  nor  impose  other  re- 
strictions upon  the  candidates  or  voters.^''  Where  the  time  of  commencement,  ter- 
mination, and  duration  of  a  term  of  office  are  fixed  by  statute,  and  provision  is  made 
for  filling  vacancies  but  without  provision  as  to  the  duration  or  authority  of  the 
person  appointed  or  elected,  he  is  entitled  to  serve  the  unexpired  term   only  ''^ 


the  proposed  state  (Kentucky)  •  •  « 
shall  be  concurrent  only  with  the  states 
■w^hich  may  possess  the  opposite  shores  of 
the  said  (Ohio)  river."  The  Kentucky  court 
ruled  that  the  contract  contemplated  a  lim- 
itation, not  a  future  grant,  that,  unless  there 
is  an  express  stipulation  to  the  contrary, 
the  jurisdiction  of  all  states  is  limited  to 
their  territorial  boundaries,  and  that  what- 
ever concurrent  jurisdiction  Indiana  had  "was 
leg^islative  for  regulating"  navigation.  The 
supreme  court  reached  a  different  conclusion 
as  to  all  the  points,  following  in  this  holding 
'prior  decisions  by  state  courts,  and  provis- 
ion of  the  Indiana  state  constitution.  Ind. 
State  Const,  art.  14,  §  2;  State  v.  Plants,  25 
"W.  Va.  119,  52  Am.  Rep.  211;  Carlisle  v. 
State,  32  Ind.  55.  The  ease  of  Mississippi, 
etc.,  R.  Co.  V.  Ward,  2  Black,  485,  is  distin- 
guished on  the  ground  that  jurisdiction  on 
the  river  does  not  extend  to  permanent 
structures  attached  to  the  river  bed  and 
■within  the  boundary  of  one  or  the  other 
state. — 5   Columbia  L.   R.   59. 

46.  See  4  C.  L.  1517. 

47.  State  V.  Williams   [Md.]   61  A.  297. 
Note:  By  the  common   la^v  the  crown  was 

a  preferred  creditor.  King  v.  Gotten,  par. 
112.  Its  right  of  priority,  ho"wever,  -was  not 
absolute.  It  could  not  be  enforced  against 
assets  the  title  to  which  the  debtor  had 
transferred  to  another  before  the  suing  out 
of  the  "writ  of  extent.  King  v.  Lee,  6  Price, 
369.  A  lien,  too,  obtained  by  a  third  person 
was  secure  (King  v.  Watson,  3  Price,  6),  but 
a  mere  change  of  custody  "was  of  no  effect 
(In  re  Henley  &  Co.,  9  Ch.  D.  469).  In  this 
country  there  has  developed  a  divergence  of 
opinion  in  the  state  courts,  some  holding 
that  the  states  as  successors  to  the  sover- 
eignty of  the  king  became  invested  with  his 
right  of  priority  (Robinson  v.  Bank  of  Dar- 
ien,  18  Ga.  65),  and  others  repudiating  the 
whole  doctrine  as  inconsistent  with  our  al- 
tered political  conditions  (Freeholders  of 
Middlesex  Co.  v.  State  Bank,  30  N.  J.  Eq. 
311).  The  states  which  do  hold  to  the  rule 
of  state  priority  subject  it  to  the  restriction 
that  it  is  liable  to  be  defeated  pro  tanto  by 
prior  legal  interests  vested  in  third  persons. 
Thus  we  And  that  the  leading  case  on  the 
subject    in    this    country    denies    the    state's 


claim  to  preference  after  an  assignment  in 
trust  for  creditors.  State  of  Maryland  v. 
Bank  of  Maryland,  6  Gill  &  J.  [Md.]  205. — 
See  19  Harv.  L.  R.  292. 

48.  The  buying  and  selling  of  intoxicating 
liquors  for  a  profit  under  a  dispensary  sys- 
tem is  of  a  commercial  character  as  well  as 
a  police  regulation  and  subject  to  taxation 
by  the  Federal  government.  State  of  South 
Carolina's  Case,  39  Ct.  CI.  257. 

49.  Such  power  does  not  belong  exclu- 
sively to  the  Federal  congress.  Halter  v. 
State  [Neb.]  105  N.  W.  298. 

50.  Commonwealth  v.  R.  I.  Sherman  Mfg. 
Co.   [Mass.]  75  N.  E.  71. 

51.  It  may  do  so  without  the  aid  of  the 
courts.     State  v.  Bryan    [Fla.]    39  So.   929. 

52.  See  4  C.  L.  1517.  See,  also,  Public 
Contracts,   6  C.  L.   1109. 

53.  Contract  for  convict  labor.  P.  H. 
Mills  Co.  V.  State,  110  App.  Div.  843,  97  N.  T. 
S.  676. 

54.  See  4  C.  L.  1517.  See,  also,  Officers  and 
Public  Employes,  6  C.  L.  841. 

55.  Laws  1905,  c.  6384,  providing  for  the 
appointment  of  members  of  the  state  board 
of  control,  is  not  void.  State  v.  Bryan  [Pla.] 
39  So.  929.  Qualifications  of  members  of  the 
board  of  control  mentioned  in  chapter  5384, 
Laws  1905,  do  not  relate  to  classes  of  per- 
sons but  to  place  and  length  of  residence, 
and  do  not  make  appointment  to  the  office 
a  legislative  one,  but  It  is  required  to  be 
made  by  the  governor.     Id. 

58.  The  duties  to  be  performed  by  the 
board  of  control  created  by  Laws  1905,  chap- 
ter 5384,  are  governmental.  The  office  is  con- 
tinuous and  remains  to  be  filled  though  the 
incumbents  may  die  or  resign.  State  v. 
Bryan  [Fla.]   39  So.  929. 

57.  A  constitutional  provision  that  one  is 
eligible  for  the  office  of  senator  or  repre- 
sentative, who  has  resided  in  the  district  for 
two  years,  is  violated  by  a  statute  limiting 
the  number  of  nominees.  People  v.  Chicago 
Election  Com'rs   [111.]   77  N.  E.  321. 

58.  Under  Const,  art.  4,  §  11;  art.  6,  §  5- 
art.  4,  §  7,  Sess.  Laws  1890-91,  p.  237,  a  per- 
son appointed  to  fill  the  office  of  state  treas- 
urer, who  is  afterward  elected  at  a  general 
election  held  before  the  term  of  his  prede- 
cessor   would    have    expired,    is    entitled    to 
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Under  the  constitution  of  Colorado  the  president  pro  tern  of  the  senate  does  not 
become  lieutenant  governor  de  jure  when  the  lieutenant  governor  bficomes  governor 
on  the  resignation  of  that  ofBcial/"  and  since  he  is  prohibited  by  the  constitution 
from  becoming  lieutenant  governor  de  jure,  he  could  not  become  such  by  estoppel 
from  acts  of  the  party  entitled  to  the  office. °°  Under  a  rule  that  the  governor  may 
appoint  certain  officers  with  the  advice  and  consent  of  the  senate,  an  appointment 
is  not  completed  on  the  transmission  of  a  nomination  to  the  senate  and  a  confirma- 
tion thereof."^  A  public  officer  has  no  property  right  in  his  office'^  and  may  be 
removed  without  notice  or  hearing"*  in  the  manner  prescribed  by  law."*  Members 
of  the  legislature  are  generally  prohibited  by  law  from  holding  any  other  civil  office 
dnring  the  period  for  which  they  are  elected,""  and  a  legislator  cannot  render  him- 
self eligible  by  resigning  his  legislative  membership.""  Salary  or  emolument  is 
merely  an  incident  to  the  office  and  is  not  an  element  in  determining  its  character 
as  a  civil  office."^  The  power  of  a  legislature  to  expel  a  member  will  not  be  lim- 
ited by  implication."*  Members  of  the  legislature  who  have  been  expelled  in  the 
manner  prescribed  by  the  constitution  are  not  deprived  of  the  right  to  office  without 
due  process."'  A  house  of  the  legislature  has  power  to  adopt  any  procedure  and 
change  it  at  any  time  without  notice  and  cannot  tie  its  own  hands  by  establishing 
unchangeable  rules.'"'  A  resolution  resulting  in  the  expulsion  of  a  member  is  not 
a  bill  of  attainder.''^  The  legislature  cannot  reinstate  an  expelled  member  except 
when  lawfully  in  session.''''  After  a  legislature  has  adjourned  sine  die,  it  is  a 
thing  of  the  past  and  cannot  be  reconvened  upon  the  mandate  of  judicial  power.'" 
The  acts  of  public  officers  are  subject  to  investigation''*  in  the  manner  prescribed 
by  law.''     An  officer  is  not  rendered  personally  responsible  by  misappropriating 


hold  the  office  only  for  the  remainder  of  his 
predecessor's  term.  State  v.  Brooks  [Wye] 
84  P.  488. 

50.  Where  at  the  close  of  the  regular  ses- 
sion of  the  legislature  another  senator  was 
elected  president  pro  tem,  the  right  to  the 
office  of  lieutenant  governor  passed  to  him. 
People  V.  Cornforth  [Colo.]  81  P.  871.  A 
statutory  provision  that  whenever  by  resig- 
nation of  the  governor  the  powers  and  du- 
ties of  his  office  shall  devolve  upon  the  lieu- 
tenant governor,  the  governor's  salary  shall 
cease,  does  not  show  that  it  was  the  inten- 
tion of  the  framers  of  the  constitution  that 
the  president  pro  tem  of  the  senate  should 
become  lieutenant  governor  de  jure.      id. 

60.  People  v.   Cornforth    [Colo.]    81  P.   871. 

61.  Until  the  commission  is  issued  the  ap- 
pointment is  not  completed  and  the  governor 
may  refuse  to  issue  it  after  the  nomination 
is  confirmed.  Harrington  v.  Pardee  [Cal. 
App.]   82  P.  83. 

62.  He  is  not  deprived  of  property  with- 
out due  process  where  removed  by  the  ap- 
pointing power  who  has  filed  a  reason  for 
removal  with  the  secretary  of  state.  State  v. 
Grant   [Wyo.]   81  P.  795. 

63.  State  V.  Grant  [Wyo.]  81  P.  795. 

64.  Under  the  constitution  and  statutes  of 
Wyoming  a  state  superintendent  of  a  water 
district  appointed  by  the  governor  is  re- 
movable for  maladministration  by  the  gov- 
ernor and  is  not  an  officer  removable  by  im- 
peachment only.  State  v.  Grant  [Wyo.]  81 
P  795  He  is  not  a  judicial  officer  who  must 
be  impeached.  State  v.  Grant  [Wyo.]  82  P.  2. 
If  the  governor  should  wish  to  remove  a 
member  of  the  board  of  control  established 
by  Laws  1905,  c.  5384,  it  is  presumed  that  he 
would'  do  so  in  the  manner  prescribed  by 
law.     State  v.  Bryan   [Fla.]    39  So.  929. 


65.  The  constitution  of  Florida  prohibits 
them  from  holding  any  civil  office  during  the 
time  for  which  they  were  elected.  In  re 
Members  of  Legislature   [Fla.]   39  So.  63. 

66.  In  re  Members  of  Legislature  [Fla.] 
39  So.  63. 

67.  That  no  salary  or  emolument  is  at- 
tached to  the  office  of  the  members  of  the 
board  of  control  does' not  make  it  any  less  a 
civil  office  which  a  member  of  the  legisla- 
ture may  not  hold  during  his  term.  In  re 
Members  of  Legislature   [Fla.]   39  So.  63. 

68.  Not  by  a  constitutional  provision  that 
a  member  who  is  convicted  of  being  influ- 
enced by  bribery  shall  be  forever  prohibited 
from  holding  any  office  of  public  trust. 
French  v.  State  Senate,  146  Cal.  604,  80  P. 
1031. 

60,  70,  71,  72.  French  v.  State  Senate,  146 
Cal.   604,  80  P.  1031. 

73.  French  v.  State  Senate,  146  Cal.  604, 
80  P.  1031.  A  court  cannot  make  process,  to 
compel  a  house  of  the  legislature  to  rein- 
state expelled  members,  effective  where 
prior  to  the  issuance  thereof  the  legisla- 
ture has  adjourned  sine  die  and  will  be  com- 
posed of  different  members  when  it  ;-econ- 
venes.     Id. 

74.  Laws  1899,  p.  797,  c.  370,  §  6,  subd.  3, 
authorizes  the  right  of  investigation  by  the 
civil  service  commission  of  the  action  of 
any  person  in  the  public  service  and  is  not 
limited  to  an  investigation  of  collusion  be- 
tween an  examiner  and  subordinate  of  the 
commission  and  persons  in  the  public  service. 
People  V.  MiUiken,  110  App.  Div.  579,  97  N.  Y. 
S    223 

75.  '  In  proceedings  by  the  state  civil  serv- 
ice commission  to  investigate  the  acts  of  a 
state  officer,  the  title  of  the  papers  In  the 
matter  of  the  aUeged  violation  of  section  24 
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the  fund  provided  for  the  payment  of  the  clerks  of  his  office.'^'  One  department 
of  tlie  state  government  may  exercise  power  properly  belonging  to  another/^  hence 
the  action  of  the  legislature  in  expelling  a  member  is  not  subject  to  revision  by  the 
courts.'' 

§  5.  Fiscal  management.''^ — No  money  can  be  paid  out  of  the  state  treasury 
except  upon  statutory  authorization,*"  and  as  a  general  rule  auditors  are  forbidden 
to  draw  their  warrant  for  a  claim  unless  an  appropriation  is  made  for  its  payment.*"- 
Appropriations  cannot  be  made  for  a  private  purpose,*^  and  the  fact  that  reliance 
has  been  placed  upon  such  appropriation  will  not  create  an  obligation  against  the 
state.*'  A  suit  to  enjoin  the  unlawful  disbursement  of  state  funds  must  be  brought 
against  the  officer  charged  with  the  duty  of  making  the  disbursement.**     The  state 


of  the  civil  service  law  in  the  department  of 
the  fiscal  supervisor  of  state  charities"  does 
not  indicate  that  the  commission  was  seek- 
ing to  exceed  their  powers  granted  by  Laws 
1899,  p.  797,  c.  370,  §  6.  People  v.  Milliken, 
110  App.  Div.   579,  97  N.  T.  S.   223. 

76.  That  the  state  auditor  misappropri- 
ates the  fund  provided  for  the  payment  of 
clerks  does  not  render  him  personally  liable 
for  a  clerk's  salary.  Shuck  v.  Coulter  [Ky.] 
90  S.  W.  271. 

77.  The  department  of  the  legislature 
with  power  of  impeachment  may  not,  for  the 
sole  purpose  of  vindicating  the  governor 
whose  term  would  expire  before  he  could  be 
impeached  or  tried,  appoint  a  committee  to 
sit  during  vacation  and  Investigate  charges 
against  him.  Such  power  is  in  the  judicial 
department  alone.  Ex  parte  Caldwell,  138 
F.  487.  Such  committee  being  appointed  and 
acting  without  authority  of  law  has  no 
poTver  to  incarcerato  a  witness  for  refusing 
to  obey  its  subpoena.  Id.  The  exercise  of 
the  option  to  retire  state  bonds  under  Acts 
1896,  p.  30,  c.  34,  §  7,  is  a  legislative  and  not 
an  executive  power.  Colbert  v.  State  [Miss.] 
3?  So.  65. 

78.  Under  the  rule  'that  one  department 
shall  not  exercise  the  functions  of  another. 
French  v.  State  Senate,  146  Cal.  604,  80  P. 
1031. 

79.  See  4  C.  L.  1519. 

80.  Gibony  v.  Commonwealth  tKy.]  91  S. 
"W.  732.  The  auditor  cannot  be  compelled  to 
draw  his  warrant  where  the  funds  appro- 
priated for  the  purpose  had  been  expended 
and  no  agreement  on  his  part  to  do  so  would 
be  binding  on  the  state.  Hager  v.  Shuck,  27 
Ky.  L.  R.  957,  87  S.  W.  300.  While  Ky.  St. 
1903,  §  4001a,  subsec.  4,  authorizes  the  au- 
ditor of  public  accounts  to  employ  an  addi- 
tional clerk  at  a  salary  not  to  exceed  $1,200 
per  year,  payable  out  of  the  state  treasury, 
on  account  of  the  merger  of  the  land  office 
into  the  auditor's  office,  it  is  not  intended 
thereby  to  restrict  the  expenditures  on  ac- 
count of  services  that  may  be  required  in 
the  land  office  department  to  $1,200  annually. 
Id.  Under  Const.  §§  63,  64,  68,  69,  73,  in  the 
absence  of  an  appropriation  to  pay  state 
bond  issued  under  Acts  1896,  p.  27,  c.  34,  the 
governor  has  no  power  to  order  such  bonds 
paid  out  of  other  money  in  the  treasury.  Col- 
bert v.  State  [Miss.]  39  So.  65.  Gen.  Acts 
1903,  p.  50,  §  1,  subd.  36,  making  an  appro- 
priation for  the  department  of  archives  and 
history,  implied,  repealed  Acts  1900-01,  mak- 
ing an  appropriation  for  the  same  purpose. 
Owen  V.  Beale  [Ala.]  39  So.  907.    Appropria- 


tion for  educational  purposes  held  not  In- 
valid in  view  of  prior  appropriations  and  the 
apparent  intention  of  the  constitutional  con- 
vention. Agricultural  &  Mechanical  College 
v.  Hager,  27  Ky.  L.  R.  1178,  87  S.  "W.  1125. 
The  act  of  May  10,  1902,  creating  a  bureau  of 
inspection  of  public  officers,  etc.,  is  not  ren- 
dered unconstitutional  by  the  provision  that 
the  expense  of  maintaining  the  bureau  shall 
be  paid  by  the  counties  out  of  the  general 
county  fund  in  proportion  to  their  popula- 
tion, nor  by  the  provision  that  each  taxing 
body  shall  be  chargeable  with  the  expense 
of  auditing  the  accounts  under  its  jurisdic- 
tion. State  v.  Shumate,  72  Ohio  St.  487,  74 
N.  E.  588. 

81.  Laws  1905,  p.  192,  c.  99,  prescribing 
the  method  of  paying  certain  state  officers, 
did  not  repeal  B.  &  C.  Comp.  §  2398,  provid- 
ing that  no  "warrant  shall  be  drawn  in  pay- 
ment of  any  claim  unless  an  appropriation 
has  first  been  made  therefor.  Calbreath  v. 
Dunbar  [Or.]  81  P.  366.  Acts  1896,  p.  30, 
c.  34,  §  7,  providing  for  the  issuance  of  state 
bonds  and  giving  the  state  an  option  after 
five  years  to  retire  them,  did  not  constitute 
an  appropriation  for  their  payment.  Col- 
bert V.  State  [Miss.]  39  So.  65.  Under  the 
rule  that  no  warrants  shall  be  draTvn  unless 
an  appropriation  has  been  provided  to  meet 
it,  the  auditor  properly  refuses  to  draw  a 
warrant  in  excess  of  an  appropriation.  Crou- 
ter  v.  Bennet  [Colo.]  81  P.  761. 

82.  To  pay  materialmen  who  furnished 
material  to  a  contractor  who  "was  paid  by 
the  state  but  who  became  bankrupt  without 
paying  them.  State  v.  Houser,  125  Wis.  256, 
104  N.  W.  77.  Laws  1895,  e.  1,  p.  57,  to  pro- 
vide for  the  encouragement  of  the  manufac- 
ture of  sugar  and  chicory,  and  to  provide  a 
compensation  therefor,  is  void.  Oxnard  Beet 
Sugar  Co.  v.  State  [Neb.]  105  N.  W.  716.  A 
provision  for  the  erection  of  a  public  build- 
ing at  the  joint  expense  of  the  state  and  a 
parish  is  not  a  violation  of  the  rule  that  ap- 
propriations shall  not  be  made  for  private 
use  and  forbidding  the  state  to  engage  in 
private  enterprise.  Benedict  v.  New  Orleans 
[La.]   39   So.  792. 

83.  Where  manufacturers,  for  whose  ben- 
efit the  appropriation  Is  made,  pay  larger 
prices  for  their  material  relying  on  the  ap- 
propriation for  remuneration.  Oxnard  Beet 
Sugar  Co.  v.  State  [Neb.]   105  N.  W.  716. 

84.  Not  against  the  superintendent  of  the 
penitentiary  who  Is  not  authorized  to  dis- 
burse state  fluids  and  where  no  money  can 
be  paid  out  except  on  warrants  of  the  secre- 
tary of  state.     Sears  v.  James  [Or.]  82  P.  14. 


€  Cur.  Law. 


STATES    §    7. 


1519 


and  not  an  individual  taxpayer  may  sue  to  recover  funds  already  misapplied.^'* 
Appropriations  must  be  drawn  out  within  the  time  prescribed/"  but  appropriations 
for  specified  purposes  are  not  forfeited  because  not  drawn  during  the  fiscal  year 
for  which  they  were  made,  unless  such  is  the  plain  intent  of  the  legislature."  The 
■constitution  of  Kansas  prohibits  the  state  from  being  a  party  in  carrying  on  any 
work  of  internal  improvement.**  Under  a  rule  that  no  money  shall  be  paid  out 
•except  upon  warrant  of  the  auditor,  drawn  upon  the  treasurer,  and  by  check  of  the 
treasurer  upon  a  depositary,  the  mailing  of  a  check  to  the  proper  address  constitutes 
a  payment.*" 

§  6.  Claims.'"' — Claims  must  be  properly  itemized  and  accompanied  by 
vouchers." 

§  7.  Actions  iy  and  against.^^ — That  the  governor  is  the  chief  executive  and 
it  is  his  duty  to  see  that  all  laws  are  faithfully  executed  does  not  give  him  power 
to  sue  in  the  name  of  the  state."*  In  Indiana  the  state  may  maintain  an  action 
for  possession  and  to  quiet  title  to  its  lands."*  A  state  cannot  be  sued  in  its  own 
courts"''  except  with  its  consent  clearly  conferred  by  legislative  act.""     Federal 


85.  Sears  v.  James  [Or.]   82  P.  14. 

86.  Because  an  appropriation  is  requireJ 
to  be  drawn  out  only  as  necessity  for  its  use 
arises,  and  is  not  required  to  be  spent  with- 
in two  years,  it  is  not  obnoxious  to  a  pro- 
vision tiiat  no  appropriation  siiaU  be  made 
for  a  longer  period  tlian  two  years.  Bene- 
dict V.  New  Orleans   [La.]   39  So.  792. 

87.  A  per  annum  appropriation  for  tlie 
support  of  an  agricultural  college.  Mary- 
land Agricultural  College  v.  Atkinson  [Md.] 
€2  A.  1035. 

88.  The  construction,  operation,  and  main- 
tenance of  an  oil  refinery  for  the  purpose  of 
receiving,  storing,  and  manufacturing  crude 
and  refined  oil  and  its  by-products  and  mar- 
keting the  same  is  a  work  of  Internal  im- 
provement. State  V.  Kelly  [Kan.]  81  P.  4.50. 
An  appropriation  to  pay  interest  on  "other 
state  indebtedness"  held  to  include  bonds  is- 
sued under  Acts  1896,  p.  27,  c.  34,  and  to  dis- 
close an  intention  that  such  bonds  should  re- 
main outstanding.  Colbert  v.  State  [Miss.] 
.39  So.  65. 

89.  Gibony  v.   Commonwealth    [Ky.]    91   S. 
■W.    732.      If    the    check    is    not    received    th.5 
payee  may,  by  executing  an  indemnity  bond 
and  proving  loss  of  the  check,  receive  a  dup 
licate      Id. 

90.  See  4  C.  L.  1520. 

91.  A  statute  requiring  the  state  auditor 
to  require  all  bills  presented  to  be  item- 
ized and  accompanied  by  vouchers  applies  to 
all  claims  which  may  by  law  be  presented 
for  allowance,  and  "vouchers"  means  all 
-written  evidence  which  serve  to  prove  the 
truth  of  the  claims  and  accounts  presented. 
-Clement  v.  Graham  [Vt.]  63  A.  146. 

9a.     See  4  C.  L.  1521. 

93.  Henry  v.  State  [Miss.]  39  So.  856, 
Const,  art.  5,  defining  executive  powers,  su- 
persedes any  inherent  common-law  power  of 
the  governor  to  sue  In  the  name  of  the  state. 

Id.  , 

NOTE.     The  Bovcrnor's  right  to  sue:  As  a 

general  rule  the  governor  is  confined  to  his 
granted  powers  and  denied  any  inherent 
Tights.  Logan  v.  Pennsylvania  Rd.  Co.,  l.i- 
Pa  St  403.  He  has  been  allowed  to  sue  on 
boAds  payable  to  the  governor  on  behalf  of 
the  state  on  the  theory  that  he  is  a  corpo- 
ration sole.     Gov.  v.  Allen,  8  Humph.  [Tenn.] 


176.  Again  for  the  purposes  of  suits  be-  , 
tween  states  he  represents  the  state,  and 
by  rule  of  the  Federal  supreme  court,  serv- 
ice is  to  be  made  upon  him  and  the  attorney- 
general.  Grayson  v.  Virginia,  3  Dall.  [U.  S.] 
320.  A  few  states  expressly  authorize  the 
governor  to  engage  other  counsel  under  cer- 
tain disabilities  of  the  attorney-general 
(Orton  V.  State,  12  Wis.  509;  Alexander  v. 
State,  56  Ga.  478;  State  v.  Dubaclet,  25  La. 
Ann.  161),  but  under  the  general  duty  to  ex- 
ecute the  laws  he  has  no  right  to  execute 
them  himself  (Shields  v.  Bennett,  8  "W.  Va. 
74;  In  re  Fire,  etc'Com'rs,  19  Colo.  482;  Tn 
re  Neagle,  135  U.  S.  1,  34  Law.  Ed.  55;  Cahill 
V.  State  Auditors,  127  Mich.  487).  See  19 
Harv.  L.  R.  524. 

94.  Burn's  Ann.  St.  1901,  §  7164,  when 
construed  in  connection  with  the  whole  of 
Acts  1883,  p.  170,  c.  24,  relative  to  proced- 
ure when  possession  of  its  lands  is  unlaw- 
fully withheld,  does  not  apply  where  the 
question  of  title  is  involved.  McCaslin  v. 
State  [Ind.  App.]   75  N.  B.  844. 

95.  State  V.  Appleton  [Kan.]  84  V.  753. 
There  is  no  statute  authorizing  a  suit  to 
have  deeds  executed  to  the  state  by  the 
comptroller  on  sale  of  land  for  delinquent 
taxes  declared  void.  Sanders  v.  Saxton,  182 
N.  T.  477,  75  N.  B.  529.  The  state  may  grant 
the  right  to  bring  suit  against  it  and  at  any 
time  take  that  right  away  without  impair- 
ing the  obligation  of  its  contracts.  Wheeler 
v.  Board  of  Control  of  State  Public  School 
[Mich.]  100  N.  W.  394.  Eleemosynary  insti- 
tutions maintained  by  the  state  cannot  be 
sued  for  injuries  occasioned  by  an  inmate 
or  employe  though  subject  to  be  sued  in 
other  matters.  Leavell  v.  Western  Ken- 
tucky Asylum  for  Insane  [Ky.]  91  S.  W.  671. 
Mandamus  to  compel  public  officers  to  levy 
a  tax  to  pay  bonds  is  not  a  suit  against  the 
state  because  such  officers  have  no  author- 
ity to  exercise  such  power.  Graham  v.  Fol- 
som,  200  U.  S.  248,  60  Law.  Ed.  .  Ancil- 
lary relief  in  a  Federal  court  by  way  of  in- 
junction in  aid  of  a  decree  in  a  suit  over 
state  taxation  in  which  the  state  has  con- 
sented to  be  sued  is  not  a  suit  against  the 
state.  Gunter  v.  Atlantic  Coast  Line  R.  Co., 
200  U.  S.  273,  50  Law.  Ed.  -■ 

96.  Consent  to  be  sued  is  given  where  the 
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courts  are  forbidden  by  the  11th  amendment  of  the  Federal  ocxnstitution  to  assume 
jurisdiction  of  actions  against  a  state,"  but  this  provision  cannot  be  applied  to 
nullify  the  power  of  congress  to  regulate  interstate  commerce  by  barring  judicial 
investigation  of  state  action."*  The  Federal  supreme  court  has  original  jurisdic- 
tion of  a  dispute  between  states  in  their  sovereign  capacity.""  Limitations  do  not 
run  against  actions  in  favor  of  the  state,^  but  a  claim  against  the  state  is  barred 
by  the  same  limitations  which  would  bar  it  a.s  between  private  citizens.^  The  state 
may  waive  the  defense  of  limitations.*  In  the  absence  of  statutory  authority,*  costs 
cannot  be  awarded  against  the  state  in  a  civil  action." 

STATUTES. 


g  1.  Enactment  (1521).  Special  Sessions 
(1522).  The  Journals  (1522).  Submission  to 
Popular  Vote  (1523).  Presumptions  and  Evi- 
dence as  to  Passage  (1523).  Publication 
(1523). 

8  2.  Special  or  I.ocal  liaiva  (1B23).  In 
General  (1523).  Classification  (1527).  Based 
on  Population  (1527).  Other  Classifications 
(1528).  Local  Option  Laws  (1529).  County 
and  Township  AfEairs  (1529).  IWunicipali- 
ties  (1529).  Taxation  (1530).  Courts  (1530). 
Special  Privileges  (1530).  Police  Powers 
(1530). 

g  3.  Subjects  and  Titles  (1531).  Partial 
Invalidity  (1534). 

g  4.  Amendments  and  Revisions  (1535). 
Amendments  (1535).  Reference  to  Act 
Amended  (1535).  Effect  (1536).  Identifica- 
tion (1536). 

g  5.     Interpretation  (1536). 

A.  Occasion     for     Interpretation     (1536). 

Who  May  Invoke  Interpretation 
(1537). 

B.  General  Rules  (1537).     Intention  to  be 

Reached  (1537).  Whole  Act  to  Be 
Considered  (1538).  All  Language 
to  Be  Effectuated  (1538).  Avoid- 
ing Hardship  or  Absurdity  (1538). 
Presumption  of  Legislative  Kno'wl- 
edge  of  the  Law  (1538).  General 
and  Particular  Provisions  (1539). 


C.  Aids    to    Interpretation     (1539).      The 

Title  (1539).  Marginal  Notes 
(1539).  Legislative  History  (1539). 
Contemporaneous  Interpretation 
(1539).  Official         Construction 

(1539).  Surrounding  Conditions 
(1539).  Prior  Acts  (1540).  Orig- 
inal Act  (1540).  Statutes  Adopted 
From  Other  States  (1540).  State 
Statutes  in  Federal  Courts  (1540). 
Enforcement  (1540).  Laws  in  Pari 
Materia  (1541). 

D.  Words,     Punctuation,     and     Grammar 

(1541).      W^ords    (1541).      Punctua- 
tion  (1541).     Grammar  (1542). 
B.  Exceptions,  Provisos,  Conditions,  and 
Saving    Clause  (1542).     Things  Ex- 
cepted (1542).     The  Proviso  (1542). 

F.  Mandatory  or  Directory  Acts  (1542). 

G.  Strict  or  Liberal  Constructions  (1543). 

Statutes  Changing  the  Common 
Law  (1543).  Penal  Statutes  (1543). 
Various  Other  Strict  Constructions 
(1543).  Remedial  Statutes  (1544). 
Revisions  (1544).  Other  Liberal 
Constructions   (1544). 


H.  Partial  Invalidity  (1544). 

g  6.     Retrospective  Effect  (1545). 

eral  (1545).    Curative  Acts  (1546). 


In  Gen- 


attorney  general  is  authorized  to  defend  on 
behalf  of  the  state  a  suit  to  enjoin  the  col- 
lection of  taxes  in  Tvhich  the  state  is  inter- 
ested. Gunter  v.  Atlantic  Coast  Line  R.  Co., 
200  U.  S.  273,  50  Law.  Ed.  . 

97.  A  suit  in  equity  against  ^tate  officers 
to  restrain  them  from  initiating  judicial 
proceedings  in  the  courts  of  the  state  to  en- 
force a  statute  alleged  to  be  unconstitu- 
tional is  in  reality  a  suit  against  the  state 
of  which  the  Federal  courts  are  prohibited 
by  the  eleventh  amendment  of  the  Federal 
constitution  to  exercise  jurisdiction.  Viutch- 
inson  v.  Smith,  140  F.  982. 

OS.  Does  not  prevent  an  action  by  a  citi- 
zen of  another  state  to  restrain  tne  state 
railroad  commission  from  enforcing  an  order 
aitecting  interstate  commerce.  Illinois  Cent. 
R.  Co.  V.  Mississippi  Railroad  Commission 
[C.  C.  A.]  138  F.  327. 

99.  A  controversy  between  state  authori- 
ties which  involves  a  dispute  respecting  the 
boundary.  State  of  Louisiana  v.  State  of 
Mississippi,  50  Law.  Ed.  . 

J.  In  Indiana  since  1S81  the  common-law 
.■ule  has  prevailed.  McCaslin  v.  State  [Ind. 
App.]  75  N.  B.  844.  ■  •   - 


2.  Action  by  a  county  to  recover  a  sum 
which  should  have  been  paid  as  taxes  but 
which  was  lost  because  the  state  exempted 
certain  railroad  lands  in  the  county  from 
taxation.  People  v.  Miller,  181  N.  T.  439,  74 
N.  E.  477.  A  creditor  of  the  state  for  the 
payment  of  whose  claim  the  law  makes  no 
provision  is  not  required  to  file  such  claim 
within  two  years  after  its  accrual  Tvith  the 
auditor  for  adjustment  and  allowance,  and 
failure  to  do  so  will  not  bar  an  action  there- 
on. Lancaster  County  v.  State  [Neb.]  104 
N.  W.  187,  following  State  v.  Moore,  40  Neb. 
854,  59  N.  W.  755. 

3.  A  resolution  of  the  state  senate  passed 
in  accordance  with  the  provisions  of  Cob- 
bey's  Ann.  St.  1903,  §  4768,  authorizes  a 
claimant  to  maintain  action  against  the 
state  on  a  statute  barred  claim.  Lancaster 
County  v.   State    [Neb.]    104  N.  W.   187. 

4.  A  state  is  liable  for  costs  and  dis- 
bursements in  civil  actions  brought  by  it, 
but  not  in  criminal  prosecutions.  State  v. 
Buckman  [Minn.]   104  N.  W.  289. 

5.  State  V.  Williams  [Md.]  61  A.  297. 
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I  r.     Repeal  (1546). 

A.  In  General  (X546).  Effect  on  "Vested 
Rig-hts  (1547).  Effect  on  Penal- 
ties   (1547).     Repeal   of   Repealing 


Statutes    (1547).      Effect   on   Pend- 
ing Actions  (1547). 
B.  Implied   Repeal    (1548).     General   and 
Special  Laws  (1549). 


§  1.  Enactment.^ — Constitutional  provisions  for  the  government  of  the  legis- 
lative department  in  the  enactment  of  laws  are  mandatory/  and  the  courts  will  take 
judicial  notice  of  the  course  of  legislation  so  required ; "  but  in  Texas  the  courts  will 
not,  for  the  purpose  of  invalidating  a  law,  go  into  an  investigation  to  determine 
whether,  as  a  matter  of  fact,  the  legislaturo  in  enacting  it  failed  to  observe  some 
rule  of  procedure  prescribed  by  the  constitution."  Such  provisions  should  receive 
a  reasonable  interpretation,  and  only  such  legislative  acts  as  ofEend  their  spirit  and 
meaning  should  be  overthrown.^"  Under  a  constitutional  provision  requiring  three 
several  readings  before  the  passage  of  a  bill,  an  amendment  which  does  not  ma- 
terially change  the  bill  may  be  made  after  the  second  reading.^^  From  the  unani- 
mous passage  of  a  bill  it  will  be  presumed  that  dispensing  with  the  reading  thereof 
in  full  was  authorized  by  a  two-thirds  vote.^^  A  constitutional  provision  that  no 
bill  shall  be  passed  unless  it  shall  have  been  printed  and  placed  in  final  form  upon 
the  desks  of  the  members  at  least  three  calendar  legislative  days  prior  to  its  final 
passage  is  sufficiently  complied  with  where  the  bill  as  it  originated  in  one  house, 
with  all  the  amendments  there  made,  had  been  printed  and  placed  on  each  mem- 
ber's desk  for  the  requisite  time.^'  Some  bills  are  required  to  be  passed  by  a  two- 
thirds  vote,^*  but,  under  a  constitutional  provision  requiring  a  two-thirds  vote  to 
appropriate  money,  except  in  specified  cases,  including  defraying  the  "necessary" 
expenses  of  government,^'  the  legislature  is  the  judge  of  what  expenses  are  neces- 
sary, and  its  determination  cannot  be  reviewed  by  the  courts.'^'  In  some  states  bills 
after  their  passage  must  be  signed  by  the  presiding  officers  in  the  presence  of  their 
respective  houses.^' 


e.     See  4  C.  Z..  1522. 

7.  State  V.  Br^an  [Fa.]  39  So.  929.  Re- 
quirement tliat  every  bill  enacted  sliall  be 
signed  by  the  presiding  officers  of  both 
houses  of  the  legislature.  Lynch  v.  Hutchin- 
son, 219  111.  193,  76  N.  E.  370. 

8.  Fortune  v.  Buncombe  County  Com'rs 
[N.   C]    52   S.   E.   950. 

9.  The  validity  of  an  act  passed  at  a  spe- 
cial session  was  assailed  on  the  ground  that 
the  governor  had  not  called  the  attention  of 
the  legislature  to  such  legislation.  Sp.  Laws 
27th  Leg.  (1st  Called  Sess.),  p.  1.  State  v. 
Larkin  [Tex.  Civ.  App.]  90  S.  W.  912.  The 
validity  of  the  statute  was  further  assailed 
on  the  ground  that  it  was  special  legislation 
of  which  no  previous  notice  had  been  given, 
but  the  court  declined  to  look  into  the  mat- 
ter.    Id. 

10.  State  V.  Bryan  [Fla  ]  39'  So.  929. 

11.  Const,  art.  2,  §  14.  An  amendment 
was  made  to  a  bill  authorizing  a  county 
bond  issue  by  striking  out  a  provision  as  to 
the  purchase  of  the  bonds  before  maturity, 
since  such  amendment  did  not  increase  the 
amount  of  bonds  or  tax,  or  make  any  ma- 
terial change  in  the  original  bill.  Chatham 
County  Com'rs  v.  Stafford,  138  N.  C.  453,  50 
S.  E.  862. 

12.  Under  a  constitutional  provision  that 
the  reading  of  bills  at  length  may  be  dis- 
pensed with  by  a  two-thirds  vote  of  the 
quorum  present,  which  fact  shall  be  entered 
on  the  journal.  Const.  §  66.  City  of  Union- 
town  v.   State  [Ala.]   39  So.  814. 

13.  Const,  art.  3,  §  15.  Tax  Law,  Laws 
1905,    pp.    474-477,    c.    241,    §§    315-324,    valid. 

6  Curr.  Law  —  96. 


People  V.  Reardon,   110  App.  Dlv.   821,  97  N. 
T.  S.  535. 

14.  The  Medical  College  of  Alabama  is  not 
an  educational  institution  under  the  absolute 
control  of  the  state,  and  an  act  appropriat- 
ing money  for  it  without  the  requisite  two- 
thirds  vote  was  void  under  Const.  §  73.  State 
V.  Sowell  [Ala.]  39  So.  246.  Laws  1891,  p.  483, 
c.  259,  creating  a  corporation  to  maintain  a 
public  waterway  from  a  point  on  the  Niag- 
ara river  and  supply  water  to  villages  and 
their  inhabitants,  did  not  require  a  two- 
thirds  vote  for  its  passage,  under  Const, 
art.  3,  §  20,  as  an  appropriation  of  public 
property  to  private  use;  the  state  having  no 
property  in  the  river  did  not  appropriate 
any.  Niagara  County  Irr.  &  Water  Supply 
Co.  v.  College  Heights  Land  Co.,  98  N.  Y.  S.  4. 
Mortgage  Tax  Law,  Laws  1905,  p.  2059,  c.  729, 
amending  Tax  Law,  Laws  1896,  p.  795,  c.  908, 
did  not  require  the  assent  of  two-thirds  of 
the  members  of  each  house  for  its  passage, 
under  Const,  art.  3,  §  20,  because  it  pro- 
vided for  the  payment  of  one-half  of  the  tax 
into  the  general  fund  of  the  county,  for  the 
money  so  disposed  of  is  not  the  public  money 
of  the  state.  People  v.  Ronner,  110  App.  Div. 
816,  97  N.  Y.  S.   550. 

15.  Const,  art.  5,  §  31.  State  v.  Moore 
[Ark.]   88  S.  W.  881. 

10.  Act  app.  Mar.  17,  1905,  appropriating 
money  to  promote  the  efficiency  of  the  state 
guard,  was  valid,  though  passed  by  a  ma- 
jority vote.     State  v.  Moore   [Ark.]   88  S.  "W. 

881.  ... 

17.  Such  a  constitutional  requirement  is 
mandatory.      Lynch    v.    Hutchinson,    219    111. 
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Under  a  constitutional  provision  prohibiting  the  introduction  of  any  new  bill 
after  the  fiftieth  day  of  the  session,  the  validity  of  a  substitute  for  a  bill,  after  such 
limit,  depends  upon  whether  the  subject-matter  thereof  is  germane  to  that  of  the 
original  bill.^° 

In  the  absence  of  any  fixed  rule  the  day  on  which  a  bill  is  presented  to  the 
governor  is  to  be  excluded  in  determining  the  time  Avithin  which  he  is  required 
to  act,^"  except  when  the  legislature,  by  adjournment,  prevents  its  return,  in  which 
ease  it  shall  be  a  law,  unless  returned  -vvithin  three  days  after  the  beginning  of  the 
next  session,^"  and  full  days  of  twenty-four  hours  each  are  contemplated.^^ 

A  statute  need  not  be  imconditional  and  of  immediate  effect.^-  The  time  when 
statutes  not  given  immediate  effect  shall  become  operative  is  generally  prescribed 
by  constitutional  provisions  ^'  or  general  law,-'*  and  a  statute  may  be  held  in  abey- 
ance by  the  indirect  effect  of  a  constitutional  provision.^''  Under  a  constitutional 
provision  for  the  taking  effect  of  a  general  law  40  days  after  its  passage,  unless  it 
shall  state  that  the  public  welfare  requires  that  it  shall  take  effect  sooner,^"  it  has 
been  held  that  the  legislature  may,  by  the  terms  of  the  act  itself,  postpone  its  taking 
effect  to  a  later  period.^' 

Special  sessions.^^ — The  constitution  of  Texas  prohibits  legislation  at  a  called 
session  on  'any  subject  not  recommended  by  the  governor,  but  the  courts  will  not 
look  into  the  matter  for  the  purpose  of  invalidating  an  act  passed.^ 

The  journals.^" — Legislative  journals  may  be  looked  into  far  the  purpose  of 
ascertaining  whether  a  law  was  properly  enacted,'^  but  in  California,  where  the  in- 
dorsements on  a  bill  show  that  it  was  properly  enrolled,  authenticated,  and  depos- 


193,  76  N.  B.  370.  Journal  record  held  to 
show  a  sufficient  compliance  with  Const. 
1901,  §  66,  in  this  respect.  Mitchell  v.  Gads- 
den  [Ala.]   40  So.   350. 

18.  A  bill  to  provide  for  the  election  of 
drain  commissioners  .  in  Berrien  county 
(Local  Act  448,  1903)  was  germane  to  the 
subject-matter  of  a  bill  to  amend  §  1,  c.  2, 
Act  254,  Pub.  Acts  1897  (the  general  drain 
law),  being  an  amendment  of  that  la^w  by 
implication.  Attorney  General  v.  Stryker 
[Miqh.]   12  Det.  Leg.  N.  518,  104  N.  W.  737. 

19.  Carter  v.  Henry   [Miss.]   39  So.  690. 

20.  The  bill  having  been  sent  to  the  gov- 
ernor March  16,  March  20  being  Sunday,  and 
the  legislature  adjourning  March  22  at  12:45 
p.  m.,  he  sent  his  return  message  to  the  sen- 
ate on  that  day,  but  his  secretary  delivered 
the  bill  to  the  secretary  of  state,  who  in- 
cluded it  with  the  Acts  of  1904.  Held  that 
the  bill  (Laws  1904,  p.  47,  c.  57)  did  not  be- 
come a  law  that  session,  the  full  five  days 
not  having  expired  before  adjournment. 
Carter  v.   Henry    [Miss.]   39  So.   690. 

21.  Const.  §  72.  Carter  v.  Henry  [Miss.] 
S9  So.   690. 

22.  Const,  art.  4,  §  16,  prescribing  the  pro- 
cedure for  the  enactment  of  a  law,  does  not 
have  any  bearing  on  the  time  of  its  taking 
effect.  Harrison  v.  Colgan  [Cal.]  82  f.  674. 
It  may  be  conditional  and  made  to  depend 
upon  a  subsequent  event.  State  v.  Bryan 
['Fla.]  39  So.  929.  An  act  may  provide  upon 
Its  face  that  the  duty  of  compliance  with  its 
provisions  may  depend  upon  the  happening 
of  a  condition  or  contingency.  Wright  v. 
Cunningham    [Tenn.]   91  S.  W.  293. 

23.  St.  1905,  p.  224,  c.  249,  amending  Pol. 
Code  §  736,  by  raising  the  salaries  of  certain 
judges,  having  been  passed  without  an  emer- 
gency clause,  was  of  no  force  until  60  days 


after    its    passage,    under    Pol.    Code    §    323. 
Harrison   v.    Colgan    [Cal.]    82   P.    674. 

24.  Act  Mar.  20,  1905  (St.  1905,  p.  422,  c. 
354),  regulating  chattel  loans,  prescribed  no 
time  for  taking  effect,  and  therefore  did  not 
take  effect  until  60  days  after  passage,  un- 
der Pol.  Code  §  323,  i.  e.  May  19,  1905.  Ex 
parte  Sohncke   [Cal.]    82  P.   956. 

25.  St.  1905,  p.  224,  c.  249,  amending  Pol. 
Code  §  736,  raising  the  salaries  of  certain  ju- 
dicial ofBcers,  was  not  operative  as  to  judges 
In  office  when  it  was  passed,  under  Const, 
art.  6,  §  17,  prohibiting  the  increase  or  de- 
crease of  a  judge's  salary  during  his  term 
of  office.    Harrison  v.  Colgan  [Cal.]  82  P.  674. 

26.  Const,  art.  2,  §  20.  Wright  v.  Cun- 
ningham [Tenn.]  91  S.  W.  293.  The  expres- 
sion, "This  act  shall  be  in  full  force  and 
effect"  was  held  to  give  an  act  immediate 
operation  as  to  certain  matters  for  the  regu- 
lation of  which  there  seemed,  to  be  urgent 
need.  Laws  1905,  p.  856,  c.  703,  so  far  as  it 
imposed  certain  duties  on  the  auditor  of  the 
county,  which  office  was  created  by  the  act, 
went  into  effect  July  1,  1905,  the  beginning 
of  such  officer's  term.  Fortune  v.  Biincombe 
County  Com'rs   [N.  C]    52  S.  E.   950. 

27.  Wright  v.  Cunningham  [Tenn.]  91  S. 
W.   293. 

28.  See  4  C.  L.  1524. 

20.  State  V.  Larkin  [Tex.  Civ.  App.]  90  S. 
W.    912. 

30.  See   4  C.  L.   1524. 

31,  When  the  certificates  of  pass'age  pro- 
vided for  by  Laws  1892,  p.  1676,  c.  682,  §  40, 
as  amended  by  Laws  1894,  p.  123,  c.  53,  fail 
to  show  the  presence  of  three-fifths  of  the 
members  on  the  passage  of  a  tax  bill,  as 
required  by  Const,  art.  3,  §  25,  the  journals 
may  be  consulted.  In  re  Week's  Estate,  109 
App.  Div.   859,   96  N.  T.   S.   876.      That  act,   in 
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ited  with  the  secretary  of  state  as  having  been  passed,  the  Joiimal  of  either  house 
cannot  be  loaked  into  to  rebut  the  presumption  of  its  proper  passage."^  The  silence 
of  the  journals  upon  any  step  in  the  enactment  of  a  law  is  not  affirmative  evidence 
to  the  courts  that  such  step  was  or  was  not  talien,  except  in  those  respects  where 
the  constitution  mandatorily  requires  the  journals  to  show  the  action  taken.^'  Under 
a  constitutional  provision  requiring  amendments  to  bills,  with  the  names  of  those 
voting  for  or  against  them  to  be  entered  on  the  journal,  and  also  requiring  a  vote 
to  be  taJcen  and  the  names  of  those  voting  for  or  against  concurring  in  amendments 
made  by  the  other  house  to  be  entered  on  the  journal,'*  such  concurrence  was  suflB- 
ciently  recorded  where  the  names  of  the  members  voting  were  entered,  though  the 
amendment  was  not  set  forth  in  the  journal  of  the  house  concurring.^'^ 

Submission  to  popular  vote.^" — While  the  legislative  power  cannot  be  dele- 
gated,"' yet  the  enactment  of  a  law  to  become  locally  applicable  upon  vote  of  the 
people -or  of  a  local  board  or  body  is  valid;  °*  but  a  different  rule  prevails  in  Ten- 
nessee, and,  under  its  constitution,  no  legislative  act  can  be  so  framed  that  it  must 
derive  its  efficacy  from'  a  popular  vote.""  In  California  the  governor  has  power  to 
cause  the  constitutional  publication  to  be  made  of  a  statute  submitting  a  bonding 
proposition  to  the  people,  even  though  the  statute  makes  no  provision  or  publica- 
tion.*" Under  an  act  authorizing  cities  to  issue  bonds,  requiring  an  election  on  the 
subject  and  providing  for  a  contest  of  such  election,  it  will  be  presumed,  on  a  col- 
lateral attack  and  in  the  absence  of  any  contest,  that  the  election  was  duly  held 
and  it  will  not  be  invalidated  for  failure  of  the  council  proceedings  to  show  the  ap- 
pointment or  election  of  returning  officers.*^ 

Presumptions  an^  evidence  as  to  passage.*" — In  California  the  indorsements  on 
a  bill  of  enrollment,  authentication,  and  deposit  with  the  secretary  of  state  as  having 
been  passed  are  presumptive  of  proper  passage  and  cannot  be  contradicted  by  the 
journals.*" 

Publication.** 

§  2.  Special  or  local  laws."  In  general. — A  law  of  a  general  nature  is  one 
whose  subject-matter  is  common  to  all  the  people  of  the  state.*'    Under  the  Ohio 


so  far  as  it  assumes  to  make  such  certifi- 
cates conclusive  evidence  of  tlie  passage  of 
tlie  bill,  is  unconstitutional.  In  re  Stick- 
ney's  Estate,  110  App.  Div.  294,  97  N.  T.  S. 
336.  Tlie  speaker  of  tlie  assembly  cannot,  of 
his  own  motion,  after  the  expiration  of  his 
term  and  the  life  of  the  assembly,  amend 
his  original  certificate  of  the  passage  of  a 
bill.  Id.  The  constitutional  provision,  rela- 
tive to  the  passage  of  tax  laws,  applies  to 
the  passage  of  collateral  inheritance  or 
transfer  tax  laws.     Id. 

32.  Sacramento  Pav.  Co.  v.  Anderson  [Cal. 
App.]   82  P.  1069. 

33.  As,  for  example,  the  entry  of  the  ayes 
and  noes  upon  the  final  passage  of  a  bill. 
West  v.  State   [Fla]   3»  So.  412. 

34.  Const.  1901,  §  64.  State  v.  Porter 
tAla.]    40    So.    144. 

35.  State  v.  Porter  [Ala.]  40  Sa.  144. 

36.  See  4  C.  L.   1524. 

37.  Wright  v.  Cunningham  [Tenn.]  91  S. 
W  293.  Shannon's  Code,  §  7423,  which  fixes 
no  schedule  of  credits  for  good  conduct  of 
prisoners  in  the  county  work  house,  but 
leaves  the  whole  matter  to  the  board  of  com- 
missioners, is  an  unconstitutional  delegation 
of  legislative  power.  Fite  v.  State,  114  Tenn. 
646,  88  S.  W.  941. 

38.  The  power  delegated  in  such  case  is 
not  a  law  "making"  power.     Sandys  v.  Wil- 


liams [Or.]  80  P.  642;  Fonts  v.  Hood  River 
[Or.]  81  P.  370;  Childers  v.  Shepherd  [Ala.] 
39  So.  235. 

39.  Acts  1905,  p.  670,  c.  316,  amending 
Acts  1903,  p.  408,  c.  177,  relative  to  the  run- 
ning at  large  of  small  stock  so  as  to  make 
it  effective  only  in  such  counties  as  may 
adopt  it  by  majority  vote,  is  unconstitu- 
tional. Wright  V.  Cunningham  [Tenn.]  91  S. 
W.  293. 

40.  Const,  art.  16,  prohibits  the  creation 
of  a  state  debt  exceeding  $300,000  without 
such  submission,  and  requires  a  statute  pro- 
posing it  to  be  published  in  each  county. 
Held  that  the  governor's  duty  to  execute  the 
laws  (Const,  art.  5,  §§  1,  7)  empowered  him 
to  direct  the  secretary  of  state  to  make  the 
required  publication.  Spear  v.  Reeves  [Cal.] 
83  P.  432.  Such  publication  was  not  ren- 
dered insufficient  by  the  secretary  of  state's 
failure  to  accompany  the  statute  with  a 
certificate  of   its  authenticity.     Id. 

41.  Acts  1903,  p.  59.  Blakey  v.  City  Coun- 
cil of  Montgomery  [Ala.]  39  So.  745. 

42.  See   4  C.  L.   1624. 

43.  Sacramento  Pav.  Co.  v.  Anderson  [Cal. 
App.]  82  P.  1069. 

44.  See  4  C.  L.  1524. 

45.  See  4  C.  L.  1525.  ,     „.,        *,„_ 
4«.     Richardson     v.     Board    of     Education 

[Kan.]    84   P.    538. 
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constitution  all  such  laws  must  have  uniform  operation  throughout  the  state  *''  upon 
all  persons  similarly  situated,''*  but  a  statute  making  an  exception  of  certain  counties 
should  be  distinguished  from  one  which  limits  the  operation  of  the  law  throughout 
the  state.*"  General  laws  are  those  which  apply  to  and  operate  imiformly  upon  all 
members  of  any  class  of  persans,  places,  or  things  requiring,  legislation  peculiar 
to  themselves  in  the  matters  covered  by  the  laws,^"  the  difference  between  laws  of  a 
general  nature  and  general  laws  being  that  the  subject-matter  of  the  former  must 
be  one  common  to  the  people  of  the  entire  state,  while  all  that  is  required  of  the 
latter  is  uniformity  of  operation.^^  In  Alabama,  under  the  wording  of  its  consti- 
tutional provisions,'^  a  law  which  is  general  in  its  terms  and  is  in  good  faith  so 
framed  that  all  parts  of  the  state  may  come  within  the  circle  of  its  operation  is  a 
general  law,  notwithstanding  there  may  be  localities  where  there  are  no  ohjects  for 
its  present  operation,  or  where  there  are  special  laws  which  must  be  repealed  before 
the  general  law  could  become  operative  there. '^  The  terms  "general  law"  and  "pub- 
lic law"  are  not  equivalent."^* 

A  local  law  presumably  was  passed  to  meet  local  and  exceptional  conditions."'  In 
Alabama,  within  the  meaning  of  the  constitutian,  a  law  is  local  if  it  applies  to  less 
than  the  whole  state,  although  its  purpose  may  have  an  indirect  bearing  on  the 
whole  state ; '"  but  in  Louisiana  a  statute  requiring  a  certain  parish  to  build  a  court 
house,  to  the  erection  of  which  the  state  contributed,  was  held  not  to  be  a  local  act, 
the  constitution  and  legislation  having  treated  the  question  of  a  court  house  as  one 


47.  Section  1230b,  Rev.  St.,  providing-  for 
the  fees  of  sheriffs  in  aU  counties  having  a 
population  of  22,500  or  over.  In  taxing 
poundage  sheriffs  must  be  governed  by 
§  1230.  Childs  V.  Perry,  26  Ohio  C.  C.  543,  5 
Ohio  C.  C.    (U.   S  )    33. 

Lacking  In  uniformltr;  That  part  of  the 
new  school  code  found  in  97  O.  L.  p.  334  re- 
creating and  legalizing  special  schoil  dis- 
tricts. State  of  Ohio  v.  Hickman,  5  Ohio  C. 
C.  (N.  S.)  175,  27  Ohio  C.  C.  216.  Th:it  part 
of  original  §  2267  (repealed  96  O.  L.,  96;  see 
1536-221),  "Which  provided  that  no  public  im- 
provement, except  sidewalks  and  sewers, 
should  be  made  by  cities  of  the  third  grade 
of  the  first  class  until  the  majority  of  the 
owners  of  the  property  to  be  assessed  there- 
for had  petitioned  the  council  for  the  im- 
provement, etc.,  was  legislation  upon  a  sub- 
ject of  a  general  nature  and  was  unconsti- 
tutional. Adkins  v.  Toledo,  6  Ohio  C.  C.  (N. 
S.)  433.  The  amendments  to  Rev.  St.  §§  3437, 
3439,  relating  to  street  railway  grants. 
Cleveland,  etc.,  R.  Co.  v.  Ui-bana  B.  &  N.  R. 
Co.,  5  Ohio  C.  C.  (N.  S.)  583,  26  Ohio  C.  C.  180. 
Provision  in  Ohio  Municipal  Code  limiting 
its  operation  "with  reference  to  market  house 
commissioners  for  an  indefinite  time  in  the 
city  of  Cleveland.  Slatmyer  v.  Springborn, 
5  Ohio  C.  C.   (N.  S.)   89,  26  Ohio  C.  C.  100. 

48.  A  statute  is  not  invalid  for  lack  of 
uniform  operation  because  it  applies  to  rail- 
roads only  and  to  a  particular  class  of  em- 
ployes. Ignatius  Froelich  v.  Toledo  &  Ohio 
Cent.  R.  Co.,  5  Ohio  C.  C.  (N.  S.)  6,  24  Ohio 
C.  C.  359. 

49.  The  statutory  exceptions  which  have 
been  made  relative  to  the  compensation  of 
prosecuting  attorneys  in  different  counties, 
the  provision  for  the  appointment  of  assist- 
ants in  certain  counties,  and  the  further  pro- 
vision that  in  counties  not  having  a  county 
solicitor  the  prosecuting  attotney  shall  act 
as  the  legal  adviser  of  the  county  commis- 


sioners, who  shall  flx  his  compensation,  are 
not  unconstitutional.  State  v.  Taylor,  3  Ohio 
N.  P.  (N.  S.)  605.  Act  Sept.  12,  1881  (Acts 
1880-81,  p.  608),  prohibiting  the  sale  of  spir- 
ituous liquors  in  Jefferson  County,  is  un- 
constitutional as  special  legislation.  Ed- 
wards v.  State,  123  Ga.  542,  51  S.  B.  630,  fol- 
lowing Papworth  v.  State,  103  Ga.  36,  31  S. 
E.    402. 

50.  Richardson  v.  Board  of  Education 
[Kan.]    84  P.   538. 

51..  An  act  for  the  organization,  mainte- 
nance, and  control  of  common  schools  may 
be  a  general  or  a  special  law,  but  it  is  not  a 
law  of  a  general  nature,  for  its  subject- 
matter  is  not  one  of  a  general  nature.  Rich- 
ardson v.  Board  of  Education  [Kan.]  84  P. 
538.  Art.  10,  c.  92,  Gen.  St.  1901,  for  the 
organization,  etc ,  of  high  schools  in  cities 
of  the  first  class,  is  a  general  law  but  not 
a  law  of  a  general  nature.     Id. 

52.  Const.  §  110,  defining  general  and 
local  laws.  State  v.  Thompson  [Ala.]  38  So. 
679. 

53.  Acts  1903,  p.  438,  relative  to  general 
elections,  including  county  superintendents 
of  education,  is  a  general  law,  although  Act 
Feb.  7,  1899  (Acts  1898-99,  p.  676),  makes  dif- 
ferent provisions  for  the  election  of  those 
officers  in  Montgomery  county.  State  v. 
Thompson   [Ala.]    38   go.    679. 

54.  Every  general  law  is  necessarily  a 
public  law,  but  every  public  law  is  not  a 
general  law.  State  v.  Sayre  [Fla.]  39  So.  240. 
Any  law  affecting  the  public  within  the  lim- 
its of  a  county  or  community  would  be  a 
public  law  though  not  a  general  law.     Id. 

55.  Nissley  v.  Lancaster  County,  27  Pa 
Super.    Ct.    405. 

58.  Const.  §  110.  Acts  1903,  p.  488,  cre- 
ating the  15th  judicial  circuit,  composed  of 
counties  formerly  belonging  to  other  cir- 
cuits under  the  general  law,  is  local.  State 
v.  Sayi-e   [Fla.]    39  So.   240. 


6  Cur.  Law. 


STATUTES  §  2. 


1535 


in  which  the  whole  state  is  interested.^^  The  fact  that  a  local  act  adopts  some  of 
tho  provisions  of  a  general  law  does  not  make  it  any  less  a  local  law."*  Special  or 
local  legislation  is  prohibited,  with  more  or  less  stringency,  by  many  state  constitu- 
tions.'*"' Curative  acts  applying  to  all  places,  things,  or  subjects  which  are  affected 
by  the  conditions  to  be  remedied  are  not  special  acts  within  the  constitutional  pro- 
hibition,*'"  nor  does  the  reservation  of  existing  rights  and  privileges  in  a  general 
act  render  the  act  objectionable.*^  Where  the  constitution  prohibits  the  passage 
of  local  or  special  laws  in  certain  enumerated  cases  and  in  all  other  cases  where  a 
general  law  can  be  made  applicable,"^  the  general  provision  is  addressed  to  the  dis- 
cretion of  the  legislature,"^  while  in  the  enutnerated  cases  a  rule  is  established  which 
cannot  be  evaded."*  In  Missouri  the  organization  of  a  criminal  court  in  a  county 
having  more  than  50,000  population  is  not  objectionable  as  special  legislation, 
though  a  general  law  can  be  made  applicable."'' 


57.  Acts  1904,  No.  96,  p.  214,  and  amenda- 
tory Act  1904,  No.  179,  p.  369.  Benedict  V. 
New   Orleans    [La.]    39    So.    792. 

58.  Acts  1896-97,  p.  265,  §  6,  establishing 
tlie  Tuscaloosa  county  law  and  equity  court, 
is  a  local  law,  tliough  it  incorporated  pro- 
visions of  the  general  law  for  the  drawing 
of  juries,  etc.  Green  v.  State  [Ala.]  39  So. 
362.  And  that  being  a  local  law,  Loc.  Acts 
1903,  p.  309,  amending  it,  is  not  subject  to 
the  objection  of  enacting  a  local  act  by  the 
partial  repeal  of  a  general  law,  under  Const., 
105.     Id. 

50.  Laws  1905,  p.  1160,  c.  501,  which  be- 
came a  law  before  the  census  of  1905  was 
taken,  Is  not  a  special  act  within  Const,  art. 
12,  §  2,  because  it  provides,  with  some  ex- 
ceptions, that  its  provisions  shall  not  apply 
to  a  city  that  becomes  one  of  the  second 
class  under  that  census  until  1908,  it  relating 
to  no  particular  city  but  to  all  of  the  third 
class.  Koster  v.  Coyne,  110  App.  Div.  742,  97 
N.  Y.  S.  433.  Act  Feb.  20,  1902  (23  St.  at 
Large,  p.  1168),  to  organize  a  union  station 
company,  does  not  violate  Const,  art.  9,  §  2, 
prohibiting  the  amendment  of  charters  by 
special  acts,  in  that  it  grants  powers  to  sev- 
eral railroad  companies  where  it  was  passed 
under  a  concurrent  resolution  as  provided  in 
the  said  section.  Riley  v.  Charleston  Union 
Station  Co.,  71  S.  C.  457,  51  S.  E.  485.  Pol. 
Code  §§  1617,  1662,  1663,  providing  for  km- 
dergartens  in  cities  and  towns,  do  not,  as 
construed,  violate  Const,  art.  4,  §  25,  pro- 
hibiting the  passage  of  local  or  special  laws 
for  the  manaBement  of  eommon  schools.  Los 
Angeles  County  v.  Kirk  [Cal.]  83  P.  250. 
Laws  1905,  c.  5384,  reorganizing  the  govern- 
ment of  the  several  state  educational  insti- 
tutions, is  not  unconstitutional  as  special 
legislation  relative  to  certain  institutions 
under  Const,  art.  3,  §  25  (State  v.  Bryan 
[Fla.]  39  So.  929),  nor  is  it  special  legisla- 
tion on  account  of  its  incorporation  of  the 
state  board  of  control,  since  that  is  not  an 
"educational,  etc.,  company  or  association," 
but  is  a  subordinate  public  agency  estab- 
lished in  aid  of  a  public  purpose  (Id.).  Acts 
1903  p.  255,  c.  145,  for  Improvement  oK  lilgh- 
wavs  at  cost  of  property  benefited,  excluding 
lands  not  within  2  miles,  as  construed,  is 
not  local  or  special  legislation.  Spaulding  y. 
Mott  [Ind.]  76  N.  E.  620..  Act  No.  202  p.  391, 
of  1902,  relative  to  the  powers  of  police  Ju- 
ries throughout  the  state  (Orleans  parish  ex- 
cepted), is  not  a  local  or  special  law  in  the 


sense  of  Const,  art.  48.  Blanchard  v.  Abra- 
ham [La.]  40  So.  379.  Laws  1901,  c.  101,  p. 
107,  limiting  the  number  of  liquor  licenses 
in  places  bordering  on  the  patrol  limits  in 
cities  of  50,000  population,  is  void  as  aimed 
at  a  special  contingency  and  not  expected  to 
apply  equally  to  all  cities  of  the  class.  State 
V.  Schraps  [Minn.]  106  N.  W.  106.  Under 
Acts  1898,  0.  80,  p.  95,  and  Code  1892,  §  3587, 
both  prohibiting  parallel  or  competing  rail- 
roads from  consolidating,  the  legislature 
could  not  pass  a  special  act  granting  two 
such  railroads  power  to  consolidate  without 
violating  Const.  §  87,  forbidding  the  sus- 
pension of  a  general  law  for  the  benefit  of 
any  individual,  private  corporation,  or  asso- 
ciation. State  V.  Mobile,  etc.,  R.  Co.  [Miss.] 
38  So.  732.  Pub.  Laws  1905,  p.  407,  which 
attempt  to  validate  proceeding  by  cities, 
being  limited  to  those  "heretofore  voting," 
is  special  legislation.  Murphy  v.  Long 
Branch  [N.  J.  Law]  61  A.  593.  A  navigable 
stream  is  not  a  highway  within  the  mean- 
ing of  a  constitutional  provision  prohibiting 
local  or  special  legislation  "to  lay  out,  open, 
alter  or  work  roads  or  highways."  Const. 
South  Carolina,  art.  3,  §  34.  Manigault  v. 
Springs,  199  U.  S.  473,  60  Law.  Ed.  . 

60.  Gen.  Laws  1905,  cc.  76,  77,  pp.  93,  94, 
legalizing  school  bonds  heretofore  voted 
upon  by  cities  under  Gen.  Laws  1893,  c.  204, 
p.  333  and  amendatory  acts,  are  curative 
acts.     State  v.  Brown   [Minn.]  106  N.  W.  477. 

ei.  Certain  vested  rights  of  corporations 
were  reserved  in  the  repeal  of  prior  acts  by 
the  act  concerning  trust  companies  (Revis- 
ion of  1899,  P.  L.  1899,  p.  461).  State  v. 
Twining   [N.  J.  Law]    62  A.   402. 

62.  Const,  art.  4,  §  22.  People  v.  Chicago 
Election    Com'rs    [111.]    77    N.    B.    321. 

63.  People  V.  Chicago  Election  Com'rs 
[111.]  77  N.  E.  321.  The  legislature  is  the  ex- 
clusive judge  whether  its  object  may  be  ob- 
tained by  a  law  general  in  form  or  by  a  spe- 
cial law.  Richardson  v.  Board  of  Educa- 
tion   [Kan.]    84  P.   638.  , 

84.  People  V.  Chicago  Election  Com  rs 
[111.]   77  N.  E.  321.' 

65.  Const,  art.  6,  §  1,  recognizes  such 
courts  in  vesting  the  judicial  power  of  the 
state  and  §  31  prohibiting  their  establish- 
ment "except  in  counties  having  a  popula- 
tion exceeding  50,000,"  fully  recognizes  the 
general  assembly's  power  t°/^«t^^l'^^„  t*"^™ 
in  such  counties  State  v.  Etchman,  189  Mo- 
648,    88    S.    W.    643.     The    power    to    establish 
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Some  state  constitutions  require  notice  of  intention  to  apply 'for  the  enactment 
of  special  or  local  legislation,  stating  the  substance  thereof,  to  be  given  and  pub- 
lished,'"' proof  of  which  notice  and  its  due  publication  must  be  entered  on  the 
journal,"'  and  any  essential  change  from  the  substance  of  the  bill  noticed,  made  by 
the  legislature  in  its  passage,  will  render  the  act  void  for  insufficient  notice."^     This 


such  courts  carries  with  it  the  power  to  pro- 
vide for  the  necessary  incidents  of  the  court. 
Id.  It  is  not  necessary  to  include  every  such 
county  in  the  state  in  organizing  such  courts, 
and  Rev.  St.  1899,  p.  2568,  §  1,  organizing  a 
criminal  court  in  Buchanan  county,  is  not 
void  as  special  legislation  under  Const,  art. 
4,  §  53,  subd.  32.     Id. 

06.  Const.  §  106.  Law  v.  State  [Ala.]  38 
So.  798.  In  case  of  local  laws  passed  un- 
der the  old  constitution,  constitutional  no- 
tices are  presumed  to  have  been  given.  Nor- 
vell  V.  State   [Ala.]   39  So.   357. 

Notice  required:     Act.  Sept.   26,   1903    (Acts 

1903,  p.  369),  for  removal  of  causes  from  a 
city  court  to  other  courts  in  the  county,  is  a 
local  law.  Dudley  v.  Pltzpatrlck  [Ala.]  39 
So.  384. 

Notice  not  required;  Acts  1903,  p.  438,  rel- 
ative to  general  elections,  even  if  §  106  of 
the  act  is  intended  to  except  localities  hav- 
ing special  election  laws.  State  v.  Thomp- 
son [Ala.]  38  So.  679.  Acts  1903,  p.  59,  au- 
thorizing cities  and  towns  to  issue  bonds  for 
certain  purposes,  does  not  become  a  local  act 
requiring  previous  notice,  under  Const.  §  106, 
by  reason  of  the  exemption  of  two  cities 
from  its  provisions,  such  exemption  being 
provided  for  in  Const.  §  225.  Blakey  v.  City 
Council  of  Montgomery  [Ala.]  39  So.  745. 
Acts  1903,  p.  117,  providing  for  the  change 
of  county  seats,  being  a  general  law.  State 
V.    Porter    [Ala.]    40    So.    144.     Act   No.    96    of 

1904,  p.  214,  requiring  Orleans  parish  to  erect 
a  court  house,  to  which  the  state  contributed, 
and  amendatory  Act  No.  179,  p  369,  of  1904, 
did  not  require  notice  under  Const,  art.  50, 
the  project  being  one  in  which  the  whole 
state  was  interested.  Benedict  v.  New  Or- 
leans [La.]   39  So.  792. 

Requisites  of  notice:  The  word  "sub- 
stance," as  employed  in  Const.  §  106,  cannot 
be  said  to  be  synonymous  with  subject  or 
mere  purpose,  but  meal's  the  essential  or  ma- 
terial part,  essence,  abstract,  compendium, 
meaning.  Ex  parte  Black  [Ala.]  40  So.  133. 
Discussion  ot  the  meaning  of  "substance"  in 
this  provision.  State  v.  Tunstall  [Ala.]  40 
So.  135.  It  is  not  necessary  for  the  notice  of 
a  local  act  amending  an  existing  act  to  state 
whether  the  new  amendment  shall  be  in  the 
form  of  an  act  amending  a  section  of  the 
original  act  or  not,  that  not  being  a  matter 
of  substance  Id.  Notice  of  Act  Sept.  26, 
1903  (Acts  1903,  p.  369),  .  for  removal  of 
causes  from  a  city  court  to  other  courts,  was 
not  insufficient  for  failure  to  refer  to  de- 
tails of  procedure  for  such  removal,  or  to 
name  the  particular  courts  named  in  the  act 
as  passed.  Dudley  v.  Fitzpatrick  [Ala.]  39 
So.  384.  The  published  notice  of  intention 
need  not  be  signed.     Id. 

Sufficient  notice;  Of  an  act  to  create  a 
new  county  out  of  portions  of  Henry,,  Dale, 
and  Geneva  counties,  sufficient  statement  of 
the  substance  of  the  proposed  act,  under 
Const.  §  106.  Law  v.  State  [Ala.]  38  So.  798. 
Of  Act  Sept.  26,  1903  (Loc.  Acts  1903,  p.  352), 
prohibiting  sale  of  liquors  in  a  certain  lo- 
cality.    State  V.   Williams    [Ala.]    39   So.    276. 


Substance  of  Loc.  Acts  1903,  p.  5,  establish- 
ing a  liquor  dispensary  in  Uniontown,  suffi- 
ciently indicated.  City  of  Uniontown  v.  State 
[Ala.]  39  So.  814.  Of  Act  Sept.  26,  1903 
(Acts  1903,  p.  369),  for  removal  of  causes 
from  a  city  court  to  other  courts.  Dudley  v. 
Fitzpatrick  [Ala.]  39  So.  384.  Of  Loc.  Acts 
1903,  .p  40,  creating  an  inferior  court  of  rec- 
ord in  Geneva  county.  Ex  parte  Bla;ck  [Ala.] 
40  So.  133.  Of  Loc.  Acts  1903,  p.  625,  creat- 
ing the  office  of  solicitor  of  Calhoun  county. 
State  V.  Tunstall  [Ala.]  40  So.  135.  Of  Local 
Acts  1903,  p.  379,  establishing  inferior  courts 
in  a  certain  county.  State  v.  Abernathy 
[Ala.]   40  So.  353. 

Insufficient  notice:  Of  Local  Acts  1903,  p. 
482,  for  the  establishment  of  an  inferior 
court  in  lieu  of  justices'  courts  in  precinct 
38,  Jefferson  county,  under  Const,  art.  4, 
§  106.  Tillman  v.  Porter  [Ala.]  38  So.  647. 
Of  Act  Sept.  25,  1903  (Loc.  Acts  1903,  p.  316), 
prohibiting  the  liquor  traffic  in  CofCee  county. 
Town  of  Elba  v.  Rhodes  [Ala.]  38  So.  807.  Of 
Jict  Sept.  26,  1903  (Loc.  Acts  1903,  p.  365), 
partially  repealing  an  act  which  prohibited 
Xhe  sale  of  intoxicants  within  8  miles  of  the 
court  house  of  the  town  of  Linden.  Brame 
V.  State  [Ala  ]  38  So.  1031.  Of  Act  Mar.  6, 
1903  (Loc.  Acts  1903,  p.  101),  to  repeal  the 
Walker  county  la"w  and  equity  court,  insuffi- 
cient to  cover  particular  provisions  for  the 
disposition  of  pending  cases.  Norvell  v. 
State  [Ala.]  39  So.  367.  The  legislature  can- 
not pass  a  special  act  when  the  notice  of  in- 
tention to  apply  therefor,  required  by  Const. 
§  106,  shows  that  the  act,  if  enacted  in  ac- 
cordance therewith,  "would  be  unconstitu- 
tional. Held  that  Local  Act  of  1903,  to  es- 
tablish an  inferior  civil  court  in  Mobile 
county  in  lieu  of  justices'  courts,  "was  void 
for  defective  notice.  Alford  v.  Hicks  [Ala.] 
38  So.   752. 

Notice  of  amendments;  Where  a  notice  is 
given  of  an  intention  to  apply  for  numerous 
amendments, to  a  local  act,  and  the  notice  as 
to  each  amendment  proposed  is  independent 
of  all  of  the  others,  an  alleged  insufficiency 
as  to  one  will  not  affect  the  notice  as  to  an- 
other. Green  v.  State  [Ala.]  39  So.  362.  An 
amendment  of  Acts  1896-97,  p.  265,  contained 
in  Loc.  Acts  1903,  p.  309,  as  to  the  Tusca- 
loosa county  law  and  equity  court,  not  af- 
fected by  an  alleged  insuniciency  of  notice 
as  to  other  amendments.     Id. 

67.  Sufficiency  ot  affidavit  of  publication 
and  entry  on  journal  considered.  Childers  v. 
Shepherd  [Ala.]  39  So.  235;  Dudley  v.  Fitz- 
patrick [Ala.]  39  So.  384;  Ex  parte  Black 
[Ala.]  40  So.  133;  Jacobs  v.  State  [Ala.]  40 
So.  572.  Sufficient  journal  entry  of  Act  Mar. 
3,  1903  (Loc.  Acts  1903,  p.  137),  authorizing 
towns,  and  cities  in  Walker  county  to  estab- 
lish dispensaries  for  sale  of  liquors,  etc. 
Childers  v.  Shepherd  [Ala,]   39  So.  235. 

68.  The  notice  of  Act  Sept.  14,  1903  (p.  239, 
Local  Acts  1903),  included  a  provision  for 
transfer  of  misdemeanor  cases  to  "a  law  and 
equity  court,"  but  the  act  provided  for  such 
transfer  to  the  circuit  court.  Act  held  in- 
valid.    State    V.    Speake     [Ala.]     39    So.    224. 
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provision  is  plain  and  mandatorj',  and  prohibits  the  passage  of  any  local  act  without 
the  prescribed  notice/"  but  in  Texas  the  legislature  can  pass  local  itiws  for  the  main- 
tenance of  public  roads  and  highways,  without  the  notice  required  for  local  and 
special  acts.'"  Noncompliance  with  mere  statutory  formalities  prescribed  for  the 
introduction  of  private  bills  in  the  legislature  does  not  nullify  the  act  passed.'^ 

Classification.''- — The  power  of  the  legislature  to  classify  municipalities  and  to 
legislate  for  each  class  separately  is  too  well  settled,''  and  an  act  which  applies  alike 
to  all  the  persons  or  things  within  a  legitimate  class  to  which  it  is  alone  addressed 
does  not  vialate  a  constitutional  provision  requiring  uniformity  of  operation,  nor  is 
it  local  or  special  legislation/*  Such  classification  is  primarily  a  matter  for  the 
legislature  and  should  be  controlled  by  the  courts  only  when  it  is  apparent  that  the 
legislature  has  abused  its  discretion.'"'  The  classification  must  be  founded  upon 
legitimate  difl'erences  in  situation,  population,  nr  inherent  condition,  and  the  basis 
miist  be  sufiiciently  broad  to  include  all  subjects  whose  conditions  and  wants  render 
such  legislation  equally  appropriate.'"  The  distinction  between  classes  must  be 
based  on  something  more  substantial  than  mere  caprice."  In  Texas  the  exception 
of  counties  containing  a  second  class  city  from  the  general  rule  making  the  sheriff 
ex  ofi&cio  a  member  of  the  county  board  of  election  commissioners,  and  substituting 
the  circuit  court  clerk  instead,  was  held  to  define  a  class  arbitrarily  and  unreason- 
ably.'* Courts  will  take  judicial  notice  of  the  fact  that  a  county  is  within  a  statu- 
tory classification.'" 

Based  on  population}" — There  can  be  no  proper  classification  of  cities  except 
by  population.  The  moment  geographical  distinctions  are  resorted  to  it  becomes 
special  legislation.*^  Legislation  based  on  the  classification  of  cities  according  to 
population  is  limited  to  the  organization  and  administration  of  the  city  government, 
to  the  regulation  of  municipal  affairs  and  matters  under  municipal  control,  to  the 
number,  character,  powers  and  duties  of  officers  employed  in  such  affairs  and  to 
the  exercise  generally  of  the  corporate  powers  vested  in  the  municipality.*^  If  it 
relates  to  subjects  not  included  in  the  purposes  of  classification  or  excludes  any  city 


Loc.  Acts  1903,  p.  392,  regulating  the  license 
and  sale  of  liquor  in  a  certain  county,  and, 
providing  tor  no  elections,  could  not  be 
passed  under  a  notice  of  a  bill  to  prohibit 
the  sale  of  liquors  "outside  of  incorporated 
towns"  in  that  county,  except  pursuant  to  an 
election  on  the  question  of  sale  or  no  sale. 
Hudgins  v.  State   [Ala.]   39  So.  717. 

60.  Acts  1903,  p.  488,  creating  the  fifteenth 
judicial  circuit,  out  of  counties  in  other  cir- 
cuits, is  a  local  law  and  void  for  lack  of  pre- 
vious notice.  State  v.  Sayre  [Pla.]  39  So. 
240  Act  app.  Mar.  6,  1903  (Acts  1903,  p  88), 
creating  the  fourteenth  circuit,  is  void  for 
the  same  reason.  Walker  v.  State  [Ala.]  39 
So.   242.  ^    „       , 

TO.  Const,  art.  8,  5  9.  The  word  main- 
tenance" construed  to  include  the  laying  out 
and  constructing  of  rop-ds,  and  hence  Acts 
24th  Leg.  (Laws  1895),  p.  213,  c.  132  creat- 
ing a  road  -system  in  Dallas  county,  is  valid. 
Dallas   County  v.   Plowman    [Tex.]    91   S.    w. 

221 

71  Rev  St.  South  Carolina,  1893,  pre- 
scribing certain  formalities  to  be  observed 
by  those  desiring  special  legislation,  was  a 
mere  statute  which  could  be  repealed, 
amended,  or  disregarded  by  the  legislature. 
M^n"gluit  v.  Springs,   199  U.   S.   473,   50  Law. 

Ed.  . 

72.  See   4  C.  L.   1527. 

73.  Cities.  Beltz  V.Pittsburg,  26  Pa.  Super. 
Ct     66;     Johnson   v.    Gunn    [Cal.]    84    P.    665. 


School  districts.     Old   Forge  School  District, 
27   Pa.    Super.   Ct.    586. 

74.  Ex  parte  Sohncke  [Cal.]  82  P.  956. 
County  Government  Act  (St.  1897,  p,  538,  c. 
277)  §  184,  subd.  13,  as  amended  by  St.  1901, 
p.  750,  c.  234,  regulating  compensation  for 
justices  in  townships  of  counties  of  27tli 
class,  etc.,  is  not  local  or  special  legislation 
in  violation  of  Const,  art.  11,  §  5.  Johnson 
V.  Gunn  [Cal.]  84  P.  665. 

75.  State  v.  Brown  [Minn.]  106  N.  W.  477. 

76.  State  v.  Brown  [Minn.]  106  N.  W.  477; 
Bingham  v.  Milwaukee  County  Sup'rs  [Wis.] 
106  N.  W.  1071;  Ex  parte  Sohncke  [Cal.]  82 
P.   966;    Johnson  v.  Gunn   [Cal.]    84  P.   665. 

77.  Johnson  v.  Gunn  [Cal.  App.]  84  P.  370. 

78.  Acts  1904,  p.  197,  c.  93,  amending  Ky. 
St.  1903,  §  1596a.  subsec.  2,  held  repugr.ant  to 
Const.  §  59,  as  special  legislation  where  a 
general  law  could  be  applied,  and  as  special 
legislation  regulating  elections.  Droege  v. 
Mclnerney,  27  ICy.  L.  R.  1137,  S?  S.  W.  ir85. 

70.  Alameda  County  v.  Dalton  [Cal.]  82  P. 
1060. 

SO.     See  4  C.   L.   1528. 

81  Act  authorizing  consolidation  of  con- 
tiguous cities  of  the  first  class  where  there 
were  but  two  in  the  state.  Sample  v.  Pitts- 
burg   [Pa.]    62   A.    201. 

82,  83.  Beltz  V.  Pittsburg,  26  Pa.  Super.  Ct. 
66. 
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within  tlie  class  mentioned,  it  falls  within  the  constitutional  prohibition  of  local  or 
special  legislation  and  is  void.'^  Legislation  guarding  the  public  health  by  estab- 
lisliing  or  promoting  sanitary  conditions  is  also  within  the  purposes  for  which  the 
classification  of  cities  is  permitted.^*  Classification  of  counties  by  papulation  is 
proper  and  reasonable  for  legislation  relating  to  the  construction  of  bridges,  via- 
ducts, and  public  improvements.'^  A  bona  fide  classification  based  on  a  real  and 
substantial  difference  in  population  is  generally  held  valid,^"  even  though  there  may 
be  but  one  city  *^  or  county  **  in  a  particular  class,  but  the  classification  must  not  be 
unreasonably  minute.*''  The  legislature  may  prescribe  any  reasonable  method  for 
determining  whether  or  not  a  county  has  the  requisite  population,'"  but  the  same 
method  must  be  applied  uniformly  to  all  municipalities."^ 

Other  classifications.^' — Some  other  grounds  of  classification  have  been  sus- 
tained."' The  legislature  may  classify  political  parties  with  reference  to  differ- 
ences in  party  conditions  and  numerical  strength,  for  purposes  of  primary  election 
legislation."*  Foreign  corporations  constitute  a  class  distinct  from  domestic  cor- 
porations, and  necessarily  require  laws  of  a  different  character,"^  but  there  is  no 
warrant,  in  the  legislation  providing  for  intra  and  extra  urban  railways,  for  the 
theory  of  classification  of  municipal  and  interurban  passengers  on  any  basis  which 
would  discriminate  in  favor  of  one  as  against  the  other  with  respect  to  rights  of 
transfer  on  railways  within  the  city  limits;  on  the  contrary,  within  the  city  limits 
urban  and  interurban  passengers  have  precisely  the  same  rights  as  to  transpor- 
tation."" 


84.  Act  June  7,  1901,  P.  Li.  493,  regulating 
plumbing  or  house  drainage,  is  constitu- 
tional. Beltz  V.  Pittsburg,  26  Pa.  Super.  Ct. 
66. 

85.  Laws  1903,  p.  731,  c.  444,  valid.  Bing- 
ham V.  Milwaukee  County  Sup'rs  [Wis.]  106 
N.  W.  1071. 

86.  State  V.  Brown  [Minn.]  106  N.  W.  477. 
Laws  1903,  c.  333,  p.  577,  fixing  and  regulat- 
ing the  collection  and  disposition  of  the  fees 
of  clerks  of  district  courts  in  counties  ha%'- 
ing,  or  which  may  hereafter  have,  200,000 
population,  as  amd.  by  Laws  1905,  c.  171,  p. 
221,  is  valid.  State  v.  Rogers  [Minn.]  106  N. 
"W.  345.  The  special  regulations  in  the  pri- 
mary election  law  (Laws  1905,  p.  211)  for 
holding  such  elections  in  Cook  county  can- 
not be  supported  on  any  reasonable  basis  of 
classification  on  account  of  substantial  dif- 
ferences in  situation  and  needs  arising  out 
of  population.  People  v.  Chicago  Election 
Com'rs   [111.]    77  N.   B.   321. 

87.  The  provision  of  Sess.  Laws  1905,  p. 
200,  c.  16,  §  12,  for  an  election  of  city  alder- 
men on  the  first  Tuesday  of  June,  1905,  is 
not  special  legislation  because  only  one  citv 
comes  under  the  law.  State  v.  Malone  [Neb.] 
105  N.  "W.  893.  Laws  1903.  c.  289,  p.  459,  rel- 
ative to  school  inspectors  in  cities  having 
10,000  inhabitants  or  less,  not  special  legis- 
lation though  applicable  to  only  one  city. 
State  v.  Henderson   [Minn.]   106  N.  "W.   348. 

88.  Johnson  v.  Fulton  [Ky.]  89  S.  W.  672. 
Laws  1903,  p.  731,  c.  444,  authorizing  super- 
visors in  counties  of  150,000  population  to 
construct  certain  viaducts  or  bridges,  not 
special  legislation  because  only  one  county 
came  under  it  when  passed.  Bingham  v. 
Milwaukee  County  Sup'rs  [Wis.]  106  N.  W. 
1071. 


89.  Act  relating  to  consolidation  of  cities 
with  population  between  6,000  and  7,000  held 
unreasonable.  Town  of  Longview  v.  Craw- 
fordsville,  164  Ind.  117,  73  N.  E.  78. 

90.  A  provision  that  reference  shall  be 
had  only  to  the  last  Federal  census  is  rea- 
sonable and  valid.  State  v.  Rogers  [Minn  1 
106  N.  W.  345. 

91.  County  Government  Act  §  184,  subd. 
13,  as  amended  by  St.  1901,  p.  750,  c.  234, 
which  discriminated  among  townships,  to 
determine  population  to  fix  the  compensa- 
tion of  justices,  vwis  void  as  local  or  special 
legislation,  under  Const,  art.  4,  §  25.  John- 
son V.   Gunn    [Cal.   App.]    84   P.    370. 

92.  See  4  C.  L.   1527. 

93.  Acts  1904,  p.  43,  c.  11,  regulating  the 
holding  of  circuit  courts  in  counties  having 
towns  more  than  17  miles  from  the  county 
seat,  and  having  more  population  than  the 
county  seat,  is  not  special  legislation  in  vio- 
lation of  Const.  §  59.  Johnson  v.  Fulton  [Ky.] 
89  S.  W.  672.  St.  1901,  p.  646,  c.  214,  au- 
thorizing suits  against  the  state  on  claims 
for  coyote  bounties  authorized  by  St.  1891, 
p.  280,  c.  198,  was  not  objectionable  as  special 
legislation,  subh  claimants  constituting  a 
class  characterized  by  substantial  qualities 
and  attributes  for  purposes  of  appropriate 
legislation.  Beckerdike  v.  State,  144  Cal. 
681,  78  P.  270. 

94.  State  T.  Drexel  [Neb.]  105  N.  W.  174. 

95.  St.  1871-72,  p.  826,  c.  566,  and  St.  1899, 
p.  Ill,  c.  94,  in  relation  to  foreign  corpora- 
tions, apply  uniformly  to  all  such  corpora- 
tions. Anglo-Californian  Bank  v.  Field  146 
Cal.  644,  80  P.  1080. 

96.  City  of  Cincinnati  v.  Cincinnati  Street 
R.  Co.,   3  Ohio  N.   P,    (N.  S.)    489. 
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Local  option  laws  "^  are  generally  held  not  to  be  -within  the  objection  of  being 
local  or  special."^  The  local  option  law  of  Oregon  was  held  to  be  a  general  act, 
the  operation  of  which  merely  was  conditioned  on  the  vote  of  the  people  in  the  sev- 
eral counties  or  subdivisions  thereof,""  and  therefore  not  in  violation  of  the  consti- 
tutional provision  against  the  passage  of  any  law,  the  taking  effect  of  which  is  made 
to  depend  upon  any  authority  except  as  provided  in  the  constitution,^  but  in  Ten- 
nessee no  act  can  be  so  framed  as  to  derivf  its  efficacy  from  a  popular  vote.^ 

County  and  township  ajfairs.^ — Some  constitutions  prohibit  special  legislation 
regulating  county  or  township  affairs.* 

Municipalities.^ — Special  acts  regulating  municipal  affairs  are  prohibited  in 
some  states!"  In  Kansas  such  legislation  is  not  permissible,^  and  a  general  statute 
which  attempts  to  confer  upon  special  laws  subsequently  passed  the  effect  of  chang- 
ing the  boundaries  of  cities  is  unconstitutional.'  In  Virginia,  cities  and  towns  not 
in  existence  when  the  constitution  went  into  effect  can  be  incorporated  under  general 
laws,  and  special  ^cts  therefor  are  prohibited,"  which  prohibition  is  self -executing,^" 
but  special  legislation  as  to  municipal  corporations  is  not  within  the  inhibition  of 
the  Tennessee  constitution.^^     The  legislature  of  Idaho  has  power  to  annul  a  special 


«7.     See  4  C.  L,.   1528. 

98,  99.  Laws  1905,  p.  41.  Fouts  V.  Hood 
River   [Or.]   81  P.   370. 

1.  Const,  art.  1,  §  21.  Pouts  v.  Hood 
River    [Or.]    81    P.    370. 

2.  Acts  1905,  p.  670,  c.  316,  which  amended 
Acts  1903,  p.  408,  c.  177,  relative  to  the  run- 
ning at  large  of  small  stock,  so  as  to  make 
It  effective  only  in  such  counties'  as  adopted 
It  by  a  majority  vote,  was  held  unconstitu- 
tional. Wright  v.  Cunningham  [Tenn.]  91 
S.  W.   293. 

3.  Pee  4  C.  L.  1525. 

4.  Primary  election  law  (Laws  1905,  p. 
211),  which  contains  special  provisions  for 
Cook  county,  conflicts  with  Const,  art.  4, 
§  22,  as  a  special  act  for  regulation  of  county 
affairs.  People  v.  Chicago  Election  Com'rs 
[111.]  77  N.  E  321.  Chapter  69,  p.  78,  Laws 
1903,  is  a  special  law  for  the  alteration  of 
county  boundaries  and  therefore  conflicts 
with  Const.  §  167.  State  v.  Stark  County 
[N.  D.]  103  N.  W.  913.  County  Government 
Act,  §  184,  subd.  13,  as  amended  by  St.  1901, 
which  discriminates  among  townships  in  dif- 
ferent counties  in  fixing  compensation  of 
justices  according  to  population,  is  void  as 
local  or  special  legislation  regulating  county 
and  township  affairs,  under  Const,  art.  4, 
§  25.  Johnson  v.  Gunn  [Cal.  App.]  84  P.  370. 
Act  May  10,  1901  (Bess.  Laws  1901,  PP-  253- 
256),  authorizing  authorities  of  certain  towns 
to  issue  bonds  in  certain  cases,  and  to  pro- 
vide for  taxation  to  pay  the  principal  and 
interest  thereof,  is  void  under  Const.  1870, 
art.  4,  §  22,  as  a  regulation  of  township 
affairs,  by  special  or  local  act  referring  only 
to  one  town.  Pettibone  v.  West  Chicago 
Park  Com'rs,  215  111.  304,  74  N.  E.   387. 

5.  See  4  C.  L.  1525. 

6.  Act  Apr.  20,  1905  (P.  L.  221),  for  the 
annexation  of  smaller  to  larger  cities,  is  a 
local  act  regulating  the  affairs  of  cities  In 
violation  of  Const,  art.  3,  §  7.  Sample  v. 
Pittsburg  [Pa.]  62  A.  201.  The  supplemen- 
tary act  of  Mar.  30,  1905,  to  the  Act  app.  May 
2  1885,  to  remove  the  fire  and  police  de- 
partments of  cities  from  political  control,  is 
Invalid  as  a  special  act  to  regulate  the  in- 
ternal affairs  -of  cities.     State  v.  Nealon   [N. 


J.  Law]  62  A.  182.  Laws  1905,  p.  2059  c.  729, 
providing  for  a  mortgage  tax,  does  not  vio- 
late the  constitutional  principle  of  home  rule 
(Const,  art.  10,  §  2)  by  withdrawing  from 
local  assessors  the  right  of  assessing  an4  tax- 
ing tangible  property  (People  v.  Ronner,  95 
N.  T.  S.  618),  nor  are  Laws  1905,  cc.  629,  630, 
631,  pp.  1533,  1548,  1550,  taking  the  control 
of  streets  and  power  of  granting  street  rail- 
way franchises  in  New  York  city  from  the 
board  of  aldermen  and  giving  it  to  the  board 
of  estimate  and  apportionment,  repugnant 
to  the  home  rule  provision  of  the  constitu- 
tion; nor  to  Const,  art.  3,  §§  26,  27,  relative 
to  aldermen  and  supervisors  in  a  city  includ- 
ing an  entire  county,  and  to  the  conferring 
of  local  legislative  powers  upon  supervisors 
(Wilcox  v.  McClellan,  47  Misc.  465,  95  N.  Y. 
S.  941).  Laws  1905,  cc.  629,  630,  631,  pp.  1533, 
1548,  1650,  giving  control  of  streets  and  the 
conferring  of  street  railway  franchises  in 
New  York  city  to  the  board  of  estimate  and 
apportionment,  is  not  repugnant  to  Const, 
art.  3,  §  18,  prohibiting  local  bills  for  street 
railroads  without  consfent  of  the  proper  local 
authorities.  WilCGK  v.  McClellan,  47  Misc. 
465,   95  N.  Y.   S.   941. 

7.  Const,  art.  12,  §§  1,  5.  Laws  1903,  c. 
529,  I  109,  p.  804,  a  special  act  purporting  to 
withdraw  a  tract  of  land  from  the  city  of 
Wilson,  is  void.  Levitt  v.  Wilson  [Kan.]  83 
P.   397. 

8.  Const,  art.  12,  §  1.  Gen.  St.  1901  (§  2, 
c.  66,  p.  92,  Laws  1893),  relative  to  vacation 
of  town  sites  in  certain  cases,  has  such  ef- 
fect.    Davenport  v.  Ham  [Kan.]  83  P.  398. 

9.  Const,  art.  8,  §  117  (Va.  Code  1904,  p. 
ccxxxviil),  regardless  of  what  special  acts 
may  be  passed  under  art  4  (Va.  Code  1904, 
p.  ccxvii).  Campbell  v.  Bryant  [Va  ]  52  S.  E. 
638. 

10.  Acts  1904,  p.  283,  c.  167,  Incorporatmg 
a  town  under  special  provisions,  is  void. 
Campbell   v.    Bryant    [Va.]    52    S.    E,    638. 

11.  Const.  1870,  art.  11,  §  8.  Red  River 
Furnace  Co.  v.  Tennessee  Cent.  R.  Co.,  113 
Tenn.  697,  87  S.  W.  1016.  Laws  1903,  p.  796, 
0  276,  not  invalid  as  a  partial  suspension  of 
general  laws  for  the  benefit  of  city  of  Clarks- 
ville.     Id. 
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municipal  charter,  which  was  passed  before  the  adoptian  of  the  constitution  and 
was  continued  in  force  with  other  existing  legislation  by  the  constitution.^^  In 
Louisiana  the  general  assembly  may  legislate  as  to  municipalities  of  over  3,500  pop- 
ulation by  general  or  special  statutes,^^  and  the  general  act  authorizing  such  cities 
to  amend  their  charters,  with  the  approval  of  the  governor  and  attorney  general, 
is  valid."  A  constitutional  provision  authorizing  the  legislature  to  pass  general 
"laws"  empowering  municipalities  to  issue  bonds  does  not  require  the  passage  of 
more  than  one  law  to  authorize  such  an  issue.^° 

I'axation.^'^ 

Courts.^'' — Special  laws  regulating  the  practice  in  courts  are  sometimes  prohib- 
ited.i^ 

Special  ■privileges.^'' — ^Laws  granting  special  privileges  or  immunities  are  void.^* 

Police  power.^'^ — The  true  purpose  of  the  police  power  is  the  preservation  of  the 
health,  the  morals  and  the  safety  of  the  community,^^  and  the  state  may  enact  such 
laws  notwithstanding  the  fourteenth  amendment  to  the  Federal  constitution,  al- 
though they  operate  to  restrict  the  liberty  of  citizens  of  the  United  States,^  but 
whether  "legislation  thus  operating  is  in  fact  calculated  to  promote  the  public  wel- 
fare is  a  proper  subject  of  inquiry  by  the  courts  when  its  constitutionality  is  ques- 
tioned.^*    The  legislature  may,  under  the  police  power,  fix  by  statute  the  times. 


12.  Construing  Const,  art.  3,  §  19;  art.  11, 
§  2;  art.  12,  §  1.  Butler  v.  Lewiston  [Idaho] 
83  P.  234. 

IS.  Const,  art.  48,  as  construed.  City  of 
Lake  Charles  v.  Roy  [La.]   40  So.  362. 

14.  Act  No.  136,  p.  224,  of  1898,  relative 
to  the  creation  and  government  of  nunicipal 
corporations  (Lawrason  act).  City  of  Lake 
Charles  v.  Roy   [La.]    40  So.   362. 

15.  Const.  §  222.  Blakey  v.  City  Council 
of  Montgomery   [Ala.]    39   So.   745. 

1«,   17.     See   4  C.   L.   1525. 

18.  St.  1871-72,  p.  826,  c.  566,  in  relation 
to  foreign  corporations,  and  St.  1899,  p.  Ill, 
c.  94,  amendatory  thereof,  are  not  special 
laTvs  regulating  practice  in  courts.  Anglo- 
Californian  Bank  v.  Field,  146  Cal.  644,  80  P. 
1080.  That  part  of  Code  Civ.  Proc.  §  204, 
which  provides  for  the  selection  of  a  panel 
of  jurors  in  certain  oases,  is  not  objection- 
able as  a  special  act  regulating  the  prac- 
tice of  courts,  the  same  provisions  being 
older  than  the  constitution  and  retained  in 
force  by  Const,  art.  22,  §  11.  People  v.  Rich- 
ards [Cal.  App.]  82  P.  691.  Laws  1903,  p.  148, 
No.  92,  even  'if  not  permitting  redemption 
from  tax  sales  as  is  allowed  in  execution 
sales,  etc.,  does  not  contravene  the  organic 
law  of  the  territory  (Rev.  St.  1901,  p.  85, 
§  63)  prohibiting  local  or  special  laws  regu- 
lating practice  in  courts.  Wallapai  Mining 
&  Development  Co.  v.  Territory  [Ariz.]  84 
P  85.  Act  Mar.  2,  1903  (St.  1903,  p.  67,  c.  61), 
amending  Pol.  Code  §  3443,  to  provide  a  spe- 
cial proceeding  in  courts  for  determining 
questions  as  to  validity  of  proceedings  for 
purchase  of  public  lands,  is  not  a  special 
law  regulating  practice  in  courts,  all  the 
ordinary  rules  as  to  practice,  etc.,  being  rec- 
ognized therein.  Boggs  v.  Gancard  [Cal.] 
8    P.    195. 

19.  See     C.  L.  1528. 

20.  Act  Oct.  1,  1903  (Loo.  Acts  1903,  p. 
443),  for  the  establishment  of  a  dispensary 
in  the  town  of  Elba  for  the  sale  of  liquors, 
etc.,  is  unconstitutional  as  a  grant  of  a  spe- 
cial  privilege   to   the   commissioners.     Town 


of  Elba  v.  Rhodes  [Ala]  38  So.  807.  Act 
Mar.  20,  1905  (St.  1905,  p.  422,  c.  354),  rela- 
tive to  interest  on  chattel  mortgages,  is  void 
for  granting  privileges  and  immunities  to  a 
certain  class  of  citizens.  In  re  Sohncke 
[Cal.]  82  P.' 956.  Act  Mar.  3,  1903  (Loc.  Acts 
1903,  p.  137),  authorizing  towns  and  cities  in 
Walker  county  to  establish  liquor  dispensa- 
ries, is  not  invalid  as  granting  exclusive 
privileges.  Childers  v!  Shepherd  [Ala.]  39 
So.  235.  Laws  1903,  p.  68,  c.  55,  prohibiting 
carrying  on  the  business  of  barbering  on 
Sunday,  does  not  grant  special  privileges  or 
immunities  to  one  class  above  another.  State 
V.  Bergfeldt  [V^ash.]  83  P.  177.  St.  1871-2, 
p.  826,  c.  566,  in  relation  to  foreign  corpora- 
tions, and  St.  1899,  p.  Ill,  c.  94,  amendatory 
thereof,  do  not  grant  special  and  exclusive 
rights,  privileges,  and  immunities  to  any  cor- 
poration. Anglo-Californian  Bank  v.  Field, 
146  Cal.  644,  80  P.  1080. 

21.  See  4  C.  L.  1529. 

22.  City  of  Chicago  v.  Gunning  System, 
114  111.  App.  377.  Laws  1903,  pp.  301,  302, 
regulating  speed  of  automobiles  in  public 
streets,  etc.,  a  valid  exercise  of  police  power. 
Christy  v.  Elliott,  216  111.  31,  74  N.  E.  1035. 

23.  Halter  v.   State   [Neb.]   105  N.  W.  298. 

24.  Laws  1903,  c.  139,  p.  644  (Cobbey's 
Ann.  St.  1903,  §  2375g  et  seq.),  to  prevent  and 
punish  the  desecration  of  the  United  States 
flag,  being  calculated  to  foster  sentiments  of 
patriotism,  is  not  vulnerable  to  the  objec- 
tion that  it  is  not  promotive  of  the  welfare 
of  society.  Halter  v.  State  [Neb.]  105  N.  W. 
298.  Laws  1905,  c.  538,  §  5,  to  prevent  deal- 
ing in  futures,  and  making  certain  things 
prima  facie  evidence  that  a  contract  is  a 
wagering  one  under  Laws  1889,  p.  233,  c.  221, 
and  §  7  excepting  certain  persons,  is  not  void 
for  discrimination,  since  prescribing  when 
and  under  what  circumstances  and  as  to 
what  offenses  certain  acts  shall  be  prima 
facie  evidence  is  a  legislative  discretion  un- 
der the  police  power.  State  v.  McGinnis  138 
N.   C.  724,  51  S.  E.  50. 
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places,  and  manner  of  killing  animals  by  their  owner  to  be  used  for  food  without 
any  infringement  of  property  rights.^^ 

§  3.  Subjects  and  titles.^"  In  general. — It  is  generally  provided  by  state  con- 
stitutions tha:t  a  law  shall  embrace  but  one  subject,  which  must  be  expressed  in  its 
title."     The  purpose  of  the  clause  was  to  pi  event  surreptitious  legislation,^^  by  the 


2.-!.     state  V.  Davis   [N.  J.  Law]   61  A.   2. 

26.  See   4    C.   L.    1529. 

27.  The  purpose  and  effect  of  this  pro- 
vision discussed.  State  v.  Bryan  [Fla.]  39 
So.    929. 

Held  to  violate:  Act  July  9,  1897,  P.  L. 
233,  for  tire  destruction  of  wild  cats,  etc., 
and  payment  of  bounties  by  counties;  also 
Act  Apr.  11,  1899,  P.  L.  43,  amendatory  of 
tne  title  of  the  act  of  1897.  Bennett  v.  Sul- 
livan County,  29  Pa.  Super.  Ct.  120,  distin- 
guishing Hays  V.  Cumberland,  5  Pa.  Super. 
Ct.  159,  186  Pa.  109,  40  A.  282.  Act  June  26, 
1895  (P.  L.  317),  prohibiting  adulteration  of 
foods.  Commonwealth  v.  Kebort,  212  Pa. 
289,  61  A.  895.  Comp.  Laws  §§  1642-1645,  pro- 
viding for  the  removal  of  oflicers,  being  en- 
titled "An  act  relating  to  elections,"  violates 
Const,  art.  4,  §  17.  Bell  v.  First  Judicial 
Dist.  Court  [Nev.]  81  P.  875.  Sess.  Laws 
1903,  p.  230,  c.  123,  relating  to  prostitution, 
is  void  under  Const,  art.  2,  §  51,  so  far  as  it 
makes  it  unlawful  for  a  male  person  to  live 
with  a  prostitute.  State  v.  Poole  [Wash.]  84 
P.  727.  Act  Sept.  28,  1903  (Loc.  Acts  1903, 
p.  391),  fixing  the  holding  of  .courts  in  the 
fourteenth  circuit,  void  under  Const.  §  45. 
Walker  v.  State  [Ala.]  39  So.  242.  Title  of 
Laws  27th  Leg.  p.  283,  c.  117,  to  prohibit  rail- 
road companies  from  permitting  Johnson 
grass  or  Russian  thistles  from  going  to  seed 
on  their  right  of  way  and  fixing  a  penalty, 
held  not  to  cover  provisions  for  recovery  of 
private  damages  therefrom".  Gulf,  etc.,  Co. 
v  Stokes  [Tex.  Civ.  App.]  91  S.  W.  328.  Title 
of  Act  Mar.  23,  1900,  p.  89,  c.  29,  to  amend  and 
re-enact  act  app.  Mar.  19,  1898  (Acts  1898, 
p.  96,  c.  38),  concerning  assessment  of  cor- 
porate franchises  for  taxation  by  cities  of 
the  first  and  second  classes,  does  not  war- 
rant the  provision  extending  the  provisions 
of  the  act  of  1898  to  cities  of  the  third  class. 
Henderson  Bridge  Co.  v.  Alves  [Ky.]  90  S. 
W.  995.  Acts  1866-67,  p.  307,  granting  to  the 
city  of  Mobile  the  riparian  rights  to  the  river 
front  and  giving  the  city  the  ''shore  and  soir' 
under  the  river  within  the  city  limits,  em- 
braces more  than  one  subject,  contrary  to 
Const,  art.  4,  §  2.  Mobile  Docks  Co.  v.  Mo- 
bile  [Ala.]    40  So.  205. 

Held  not  to  violate:  Act  Apr.  23,  1903,  P. 
L.  274,  defining  certain  powers  of  courts  of 
quarter  sessions  -  of  the  peace.  Common- 
wealth V.  Fisher,  27  Pa.  Super.  Ct.  175,  afd. 
[Pa.]  62  A.  198.  Act  May  29,  1901,  P.  L.  327, 
relating  to  sale  of  oleomargarine.  Com- 
monwealth V.  Caulfield,  27  Pa.  Super.  Ct.  279. 
Act  app.  Apr.  12,  1904,  P.  L.  p.  515,  protect- 
ing pigeons,  etc.  State  v.  Davis  [N.  J.  Law] 
61  A.  2.  Acts  1892,  p.  662,  c.  469,  amending 
charter  of  Writing  Telegraph  Corhpany  of 
Baltimore  City,  etc.  Brown  v.  Maryland  Tel. 
&  T.  Co.  [Md.]  61  A.  338.  Section  77  of  act 
concerning  trust  companies  (Revision  of 
1899;  P.  L.  1899,  p.  461).  State  v.  Twining 
[N.  J.  Law]  62  A.  402.  Sess.  Laws  1903,  PB- 
301,  302,  regulating  speed  of  automobiles  on 
public  streets,  etc.  Christy  v.  Elliott,  216 
111    31,   74  N.    B.    1035.     Laws   1893,   p.   136,   to 


compel  custodians  of  public  funds  to  account 
for  interest  thereon.  City  of  Chicago  v. 
Wolf  [Ill.j  77  N.  E.  414.  Laws  1903,  c.  126, 
p.  170,  to  reorganize  the  state  agriculturai 
society  and  state  fair,  etc.  Berman  v.  Cos- 
grove  [Minn.]  104  N.  W.  534.  Acts  30th  Gen. 
Assem.  p.  61,  o.  68,  for  drainage  of  lands  of 
state."  Sisson  v.  Buena  Vista  County  Sup'rs 
[Iowa]  104  N.  W.  454.  Laws  1901,  c.  93, 
p.  493,  providing  penalties  for  blackmail, 
extortion,  etc.  In  re  Algoe  [Neb.]  104  N.  W. 
751.  Local  Acts  1905,  No,  364,  to  provide  for 
locating  and  establishing  drains  in  a  par- 
ticular county.  Rice  v.  Ionia  Probate  Judge 
[Mich  ]  12  Det.  Leg.  N.  645,  105  N.  W.  17. 
Gen.  Laws  1905,  c.  346,  p.  626.  State  v.  Braun 
[Minn.]  105  N.  W.  975,  following  State  v. 
Bates  [Minn.]  104  N.  W.  7090.  St.  1871-72, 
p.  826,  c.  566,  in  relation  to  foreign  corpora- 
tions, and  St.  1899,  p.  Ill,  c.  94,  amendatory 
thereof.  Anglo-Californian  Bank  v.  Field, 
146  Cal.  644,  80  P.  1080.  Sess.  Laws  1902,  p. 
43,  c.  3,  in  relation  to  the  public  revenue. 
American  Smelting  &  Refining  Co.  v.  People 
[Colo.]  82  P.  531.  Laws  1903,  p.  328,  c.  156, 
§  12,  relating  to  the  public  schools  and  de- 
fining certain  offenses.  State  v.  Packenham 
[Wash.]  82  P.  597.  Sess.  Laws  1905,  p.  376, 
c.  180,  prohibiting  the  unauthorized  sale  of 
railroad  transportation.  In  re  O'Neill  [Wash.] 
83  P.  104.  Laws  1903,  p.  68,  c.  55,  prohib- 
iting barbering  on  Sunday.  State  v.  Berg- 
feldt  [Wash.]  83  P.  177.  Act  app.  Mar.  9, 
1903  (Sess.  Laws  1903,  p.  105),  amending 
the  special  charter  of  city  of  Lewiston.  But- 
ler V.  Lewiston  [Idaho]  83  P.  234.  Laws 
1903,  p.  150,  relative  to  .irrigation.  Nampa 
&  M.  Irr.  Dist.  v.  Brose  [Idaho]  83  P.  499. 
Laws  1901,  p.  416,  c.  232,  relating  to  the 
sale  of  intoxicating  liquors.  State  v.  Klein- 
field  [Kan.]  83  P.  831.  The  title  of  Laws 
1881,  p.  96  (Gen.  St.  1883,  c.  23),  covers  the 
provisions  of  §  7,  p.  98,  which  is  num- 
bered §  50  and  amended  by  Laws  1885,  p. 
162.  Paterson  v.  Watson  [Colo.]  83  P.  958. 
Laws  1888,  p.  146,  to  incorporate  the  Mill- 
edgeville  &  Asylum  Dummy  railroad  com- 
pany and  define  its  powers,  etc.  Bonner  v. 
MilledgeviUe  R.  Co  ,  123  Ga.  115,  50  S.  E.  973. 
Act  app.  Aug.  4,  1904,  to  amend  the  bharter 
of  Poulan  and  conferring  power  to  condemn 
private  property  for  streets.  Town  of  Pou- 
lan V  Atlantic  Coast  Line  R.  Co.,  123  Ga.  605, 
51  S.  E.  657.  Act  of  1903  CI.aws  1903,  p.  90), 
relative  to  procuring  money,  etc.,  on  a  con- 
tract to  perform  services  with  intent  to  de- 
fraud. Banks  v.  State  [Ga.]  52  S.  B.  74.  Act 
Dec.  10,  1903  (Acts  1902-03,  p.  626,  c.  410), 
vesting  certain  powers  in  circuit  courts. 
Whitlock  V.  Hawkins  [Va.]  53  S.  E.  401.  Af 
Mar.  17,  1906,  to  amend  and  re-enact  chapter 
23  of  the  Code,  re-enacting  in  terms  an  act 
of  Dec.  10,  1903  (Acts  1902-03-04,  p.  610,  c. 
388),  and  validating  assessments  made  un- 
der It,  Id.  Laws  1903,  c.  5106,  p.  3.  impos- 
ing licenses  and  other  taxes.  Schiller  v. 
State  [Fla.]  38  So.  706.  The  inheritance  tax 
law  of  Louisiana  approved  June  28,  1904, 
falls   within   the   requirements   of  Const,   art. 
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insertion  in  an  act  of  incongruous  matter,  having  no  connection  or  relation  with 
the  general  subject  as  expressed  in  the  title.'''     These  constitutional  provisions  re- 


31.     Succession  of  Levy  [La.]  39  So.  37.    Acts 

1903,  c.  5197,  p.  139,  an  act  amendatory  ot 
Laws  of  Florida,  c.  4001,  §  720,  Rev.  St.,  rel- 
ative to  contracting  territorial  limits  of  cit- 
ies and  towns,  does  not  conflict  with  Const, 
art.  3,  §  16,  as  to  title.  Town  of  Ormond  v. 
Shaw  [Fla.]  39  So.  108.  Laws  1901,  c.  4930, 
p.  58,  relative  to  the  liquor  traffic.  Caesar 
V.  State  [Fla.]  39  So.  470.  Act  Feb.  23,  1903 
(Acts  1903,  p.  64),  to  prohibit  sale  of  liquor 
on  Sunday,  does  not  violate  Const,  art.  4, 
§  45,  as  to  title.  Borck  v.  State  [Ala.]  39  So. 
580.  Laws  1905,  c.  5384,  providing  for  the 
management  and  control  of  state  educational 
institutions  of  Florida.  State  v.  Bryan  [Fla.] 
39  So.  929.  Act  No.  66,  p.  74,  of  1888,  known 
as  the  "Pharmacy  Law."  State  v.  Kumpfert 
[La.]  40  So.  365.  Laws  1903,  p.  796,  c.  276, 
validating  certain  railroad  stock  subscrip- 
tions. Red  River  Furnace  Co.  v.  Tennessee 
Cent.  R.  Co.,  113  Tenn.  697,  87  S.  W.  1016.     Acts 

1904,  p.  43,  c.  11,  regulating  the  holding  of  cir- 
cuit courts  in  counties  having  towns  over  17 
miles  from  the  county  seat  and  having  more 
population  than  the  county  seat.  Johnson  v. 
Fulton  [Ky.]  89  S.  "W.  672.  Acts  1905  (29th 
Leg.),  p.  372,  c.  153,  to  prevent  the  use  of 
buildings,  etc.,  for  gaming.  Ex  parte  Alli- 
son [Tex.]  90  S.  W.  870.  Laws  1901  (1st 
Called  Sess.),  p.  32,  to  amend  art.  386c.,  Rev. 
St.  1895,  relating  to  cities  and  towns  and 
validating  certain  detective  incorporations 
of  cities.  State  v.  Larkin  [Tex.  Civ.  App.] 
90  S.  W.  912.  Acts  1897,  p.  166,  regulating 
the  practice  of  dentistry.  State  v.  Doerrlng 
[Mo.]  92  S.  W.  489.  Acts  of  1859,  1861,  and 
1865,  relative  to  horse  railways  in  Chicago. 
Blair  v.  Chicago,  26  S.  Ct.  427.  Laws  1897, 
p.  159,  c.  114,  amending  art.  397,  c.  2,  title  18, 
Rev.  St.  1895,  relating  to  vacancies  in  city 
offices,  does  not  violate  Const,  art.  3,  §  35, 
relative  to  titles.  State  v.  Larkin  [Tex.  Civ. 
App.]  90  S.  W.  912.  Act  Feb.  26,  1877  (Acts 
1877,  p.  335),  prohibiting  the  sale  of  intoxi- 
cating liquors  on  the  Island  of  St.  Simons. 
James  v.  State  [Ga.]  52  S.  E.  295.  The  word 
"prohibit"  in  the  title  is  sufficiently  broad  to 
authorize  legislation  making  penal  the  sale 
which  Is  prohibited  by  the  act.  Id.  Title  of 
Gen.  Laws  1899,  p.  40,  c.  33,  to  create  corpo- 
ration courts  in  cities,  is  broad  enough  to  in- 
clude a  provision  that  the  county  attorney 
shall  not  be  entitled  to  fees  for  prosecuting 
c^ses  in  such  courts.  Howth  v.  Greer  [Tex. 
Civ.  App.]  90  S.  W.  211.  Acts  1891,  p.'57,  c. 
51,  §  3  (Rev.  St.  1895,  art.  4562),  establishing 
a  railroad  commission,  as  construed,  does  not 
embrace  matter  outside  of  its  title.  Inter- 
national, etc.,  R.  Co.  V.  Railroad  Commis- 
sion [Tex.]  14  Tex.  Ct.  Rep.  4-2,  189  S.  W.  561. 
Loc.  Acts  1903,  p.  379,  establishing  inferior 
courts  in  certain  precincts  of  a  county,  com- 
plies with  Const,  art.  4,  §  45,  as  to  titles  of 
acts.  State  v.  Abernathy  [Ala.]  40  So.  353. 
Act  Feb.  8,  1901,  defined  the  jurisdiction  of 
the  county  court,  and  Acts  1903,  p.  398, 
amending  the  act  of  1901,  further  defined 
the  jurisdiction  and  restored  the  jurisdiction 
of  justices  over  misdemeanors  as  providel  by 
Cr.  Code  1896,  art.  4,  c.  142.  Held  that  the 
latter  act  did  not  embrace  two  distinct  sub- 
jects. Blue  V.  Everett  [Ala.]  40  So.  203. 
Acts  1903,  p.  69,  to  authorize  cities  and  towns 
to  issue  bonds  for  certain  purposes,  does  not 
violate  Const,  art.  4,   §   45,  relative  to  titles. 


because  it  provides  for  an  election  on  such 
question.  Blakey  v.  City  CoJncil  of  Mont- 
gomery [Ala.]  39  So.  745.  Title  to  Acts  1894- 
95,  p.  498,  limiting  the  criminal  jurisdiction 
of  justices  of  the  peace  and  notaries  public 
In  certain  places,  as  construed,  covers  the 
provisions  of  the  act.  Lee  v.  State  [Ala  ]  39 
So.  366.  Act  Feb.  20,  1902  (23  St.  at  Large, 
p.  1168),  incorporating  the  Charleston  Union 
Station  company,  does  not  violate  Const,  art. 
3,  §  17,  because  it  authorizes  railroad  com- 
panies to  subscribe  for  stock  or  guaranty 
Its  bonds.  Riley  v.  Charleston  Union  Sta- 
tion Co.,  71  S.  C.  457,  51  S.  E.  485.  The  title 
of  Act  Mar.  6,  1901  (Laws  1901,  p.  67,  c.  55), 
relating  to  the  taxation  of  inheritances.  Is 
not  confined  to  the  strict  technical  meaning 
of  "inheritances,"  but  Is  broad  enough  to  In- 
clude the  imposition  of  a  tax  on  property 
which  passes  by  will  or  other"wlse  than  by 
operation  of  law.  In  re  Whito'"'  Est"te 
[Wash.]  84  P.  831.  St.  1901,  p.  647,  c.  215, 
adding,  re-enacting,  amending,  and  repeal- 
ing certain  sections  of  the  Political  Code,  re- 
lating to  the  revenue  and  taxes,  does  not 
violate  Const,  art.  4,  S  24,  as  to  titles  of  acts. 
Murphy  v.  Bon'dshu  [Cal.  App.]  83  P.  278. 
Laws  1905,  p.  1080,  c.  476,  to  authorize  city  of 
Elmlra  to  issue  bonds  to  construct  a  bridge 
or  reconstruct  an  existing  bridge,  does  not 
violate  Const,  art.  3,  §  16,  providing  that  no 
local  or  private  bill  shall  embrace  more  than 
one  subject  which  shall  he  expressed  in  Its 
title.  City  of  Elmlra  v.  Seymour,  97  N.  Y.  S. 
623.  Acts  1905  (House  Enrolled  Act  70), 
amending  the  charter,  of  Battle  Creek,  does 
not  violate  this  provision  by  discontinuing 
justice  courts,  establishing  a  municipal  court, 
and  regulating  the  office  of  constable.  At- 
torney General  v.  Loomis  [Mich.]  12  Det. 
Leg.  N.  553,  105  N.  W.  4.  Title  of  Act  31, 
Pub.  Acts  1903,  p.  37,  to  regulate  the  method 
of  procedure  and  practice  of  law  in  Wayne 
county  circuit  court,  covers  provisions  for 
drawing  juries  in  body  of  act.  Pornia  v. 
Frazer  [Mich.]  12  Det.  Leg.  N.  259,  104  N.  W. 
147.  Title  of  Act  171,  Pub.  Acts  1903,  p.  230, 
"for  the  incorporation  of  associations  not  for 
pecuniary  profit,"  sufficiently  comprehensive 
to  include  its  provisions.  American  Matinee 
Ass'n  v.  Secretary  of  State  [Mich.]  12  Det. 
Leg.  N.  262,  104  N.  W.  141.  Section  193  ot 
the  act  to  regulate  elections  (P.  L.  1888,  p. 
323)  is  within  the  title  of  the  act.  State  V. 
Johnson  [N.  J.  Law]  63  A.  12.  Act  May  16, 
1891,  P.  L.  75,  sufficiently  comprehensive  to 
cover  provisions  of  act.  Nicholson  Borough, 
27  Pa.  Super.  Ct.  570.  Supplement  to  Gen. 
Railroad  Law,  app.  Mar.  28,  1902  (P.  L.  p. 
214),  now  §  23,  Revised  Railroad  Act  1903  (P. 
L.  p.  657),  not  invalid  as  bringing  condemna- 
tion of  tunnel  rights  within  the  range  of  the 
eminent  domain  act  of  1900  (P.  L.  p.  79) 
without  indicating  such  intention  in  title. 
McEwan  v.  Pennsylvania,  etc.,  R.  Co.  [N.  J. 
Law]  60,  A.  1130.  The  title  of  Acts  1900,  p. 
345,  to  establish  a  new  charter  for  Milledge- 
ville,  etc.,  contains  only  one  subject-matter, 
to  whicli  all  the  incidental  powers  mentioned 
are  germane,  but  a  certain  provision  in  §  65, 
continuing  other  laws  in  force,  is  broader 
than  the  title  and  void.  Bass  v.  Lawrence 
[Ga.]   52   S.  B.   296. 

28.     In  re  Algoe   [Neb.]   104  N.  W.   751. 

20.     Sisson   V.    Buena   Vista   County    siip'rs 
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fer  to  the  title  as  enacted  by  the  legislature  and  not  to  headlines  inserted  in  a  code 
for.  convenience  in  indicating  the  subject-matter  of  a  chapter,'"  and  the  constitution 
also  contemplates  the  presence  of  a  sufficient  title  at  the  time  the  statute  is  enacted, 
so  that  a  subsequent  amendment  of  the  title  will  not  validate  an  act  with  a  defective 
title.'^  The  title  need  not  be  an  index  to  the  provisions  of  the  act/^  although  it 
is  made  by  the  constitution  the  conclusive  index  to  the  legislative  intent  as  to  what 
shall  have  operation.^"  The  title  shoidd  state  in  a  brief  and  comprehensive  form 
the  purpose  of  the  act  and  the  subject-matter  to  be  dealt  with/*  and  it  is  sufficient 
if  the  subject  and  purpose  of  the  proposed  legislation  is  manifest  from  the  language 
of  the  title. "^  Even  if  the  title  does  not  in  express  terms  give  the  subject  of  the 
act  but  coi^tains  brief  mention  of  all  its  provisions,  all  of  which  provisions  relate 
to  one  subject  and  matters  properly  connected  therewith,  it  will  be  sufficient.""  The 
fact  that  the  title  is  restrictive  is  not  objectionable  when  the  body  of  the  act  is 
correspondingly  restricted."''  Although  general  titles  to  acts  must  be  construed  lib- 
erally and  in  a  common  sense  way,  and  it  is  sufficient  if  a  general  title  is  not  made 
a  cloak  for  legislating  upon  dissimilar  matters,^'  yet  when  the  title  is  restrictive, 
carving  out  for  consideration  a  part  only  of  a  general  subject,  legislation  under  it 
must  be  confined  w-ithin  the  same  limits,  and  all  provisions  of  the  act  outside  of 
such  limits  are  unconstitutional,""  even  though  such  provisions  might  have  been 
included  in  the  act  under  a  broader  title ;  *"  and  even  where  the  legislature  gives  a 
meaning  to- terms  different  from  that  which  attaches  to  them  in  the  common  under- 
standing, the  title  of  the  act  must  express  such  special  meaning  clearly  enough  to 
put  readers  upon  their  inquiry.*^ 

While  the  legislature  may  not  include  in  one  act  two  different  and  unconnected 
subjects,*''  yet  provisions  on  one  subject  and  matters  properly  connected  therewith 
may  be  -embraced  in  one  act  *"  without  being  expressed  in  the  title.**     Including  a 


[Iowa]  104  N.  W.  454;  Blair  v.  Chicago,  26 
S.  Ct.  427:  State  v.  Bryan  [Fla.]  39  So.  929; 
State  V.  Doerring-   [Mo.]    92  S.  W.   489. 

30.  The  words  "Forgery  and  Offenses 
Against  the  Currency,"  inserted  as  a  chap- 
ter heading,  do  not  form  the  title  of  an  act 
so  as  to  render  Cr.  Code  1902,  §  373,  void  for 
discrepancy  between  the  title  and  body. 
State  V.  Murray   [S.  C]  52  S.  B.   189. 

31.  Amendatory  Act  Apr.  11,  1899,  P.  Ti. 
43,  did  not  avail  to  validate  Act  July  9,  1897, 
P.  L.  233,  whose  title  was  detective.  Ben- 
nett V.  Sullivan  County,  29  Pa.  Super.  Ct.  120. 

32.  Commonwealth  v.  Fisher,  27  Pa.  Super. 
Ct.  175,  afd.  [Pa.]  62  A.  198;  State  v.  Bryan 
[Fla.]  39  So.  929.  A  literal  recital  in  detail 
of  the  subject  of  legislation  is  not  required. 
Alperson  v.  Whalen  [Neb.]  105  N.  W.  474; 
Banks  V.  State   [Ga.]    52  S.  E.  74. 

33.  Megins  v.  Duluth  [Minn.]  106  N.  W.  89. 

34.  Banks  v.  State  [Ga  ]  52  S.  E.  74;  Schil- 
ler V.  State  [Fla.]   38  So.  706. 

35.  Alperson  v.  Whalen  [Neb.]  105  N.  W. 
474;  State  v.  Bryan  [Fla.]  39  So.  929.  If  the 
title  to  an  act  is  sufficiently  comprehensive 
to  indicate  the  matters  actually  embraced 
therein,  it  cannot  be  said  to  violate  this  pro- 
vision. In  re  Algoe  [Neb.]  104  N.  W.  751; 
Blair  v.  Chicago,  26  S.  Ct.  427. 

36.  The  title  to  Laws  1905,  c.  5384,  pro- 
viding a  system  of  management  and  control 
of  the  state  educational  institutions,  is  very 
prolix,  cumbersome,  and  awkwardly  worded, 
but  does  not  conflict  with  Const,  art.  3,  §  16, 
as  to  titles  of  acts.  State  v.  Bryan  [Fla.]  39 
So.  929. 


37.  There  is  no  discrepancy  between  the 
title  and  body  of  Act  of  1905  to  prohibit  cer- 
tain games  and  sports  on  Sunday.  West  v. 
State  [Fla.]  39  So.  412. 

38.  Megins  v.  Duluth  [Minn.]  106  N.  W. 
89;  State  v.  Bryan   [Fla.]   39  So.  929. 

39.  Megins  v.  Duluth  [Minn.]  106  N.  W.  89. 
Such  restriction  in  the  title  confines  the 
body  of  the  act  to  such  phase  of  the  subject 
as  is  indicated  by  the  title.  State  v.  Bryan 
[Fla.]  39  So.  929. 

40.  Laws  1897,  c.  248,  p.  459,  is  restricted 
to  the  recovery  from  municipalities  of  inju- 
ries to  the  person  only.  Megins  v.  Duluth 
[Minn.]   106  N.  W.  89. 

41.  Commonwealth  v.  Kebort,  212  Pa.  289, 
61  A.  895. 

42.  SchiUer  v.  State  [Fla,]  38  So.  706.  Any 
thing  included  in  a  statute  which  is  not  ger- 
mane to  the  general  purpose  expressed  in 
the  title  brings  the  statute  within  this 
constitutional  provision.  Fornla  v.  Frazer 
[Mich]   12  Det.  Leg.  N.  259,  104  N.  W.   147. 

43.  State  V.  Bryan  [Fla.]  39  So.  929.  In 
an  act  imposing  licenses  and  other  taxes, 
provisions  for  the  payment  of  such  licenses, 
penalties  for  doing  business  without  licenses, 
and  penalties  for  failure  to  comply  with  the 
act,  may  be  included.  Schiller  v.  State  [Fla.] 
38  So.  706.  In  a  liquor  license  act,  provi- 
sions that  if  the  licensee  sells  liquor  at  a 
particular  time,  or  violates  the  restrictions 
and  limitations  of  his  license,  he  shall  be 
deemed  guilty  of  selling  without  a  license, 
are  germane  to  the  subject  of  the  act.  Id. 
Under   the  title   of  Acts   1884-85,   p.   30,   pro- 
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penal  clause  in  a  general  statute  embracing  a  given  subject,  which  simply  provides 
punishment  for  the  violation  of  the  provisions  of  that  act,  is  not  an  introduction 
into  the  act  of  things  having  no  relation  to  its  subject-matter.*^  The  repeal  of  a 
statute  on  a  given  subject  is  properly  connected  with  the  subject-matter  of  a  new 
statute  on  the  same  subject,  and  a  repealing  clause  is  valid,  though  not  mentioned 
in  the  title,*"  and  repeals  by  implication  are  not  covered  by  provisions  requiring 
the  subject  of  an  act  to  be  expressed  in  its  title.*'  Provisions  relative  to  the  time 
when  an  act  shall  go  into  effect  are  always  germane  not  only  to  the  title  but  to  all 
the  contents  of  an  act.*'  In  Georgia  the  words  "and  for  other  purposes"  in  a  title 
are  sufiicient  to  cover  provisions  in  the  body  of  the  act  germane  to  the  general  sub- 
ject-matter,*' but  when  those  words  are  omitted  the  matter  in  the  body  of  the  act 
is  limited  by  the  title,^"  although,  if  those  words  are  omitted,  a  penalty  for  the  vio- 
lation of  the  act  is  nevertheless  held  germane  to  a  statute  prohibiting  the  sale  of 
liquors.''''^  The  title  of  an  amendatory  act  is  sufficient  if  it  recites  the  title  or  sub- 
stance of  the  act  amended,  provided  the  amendment  is  germane  to  the  subject  of- 
the  original  act  and  is  embraced  within  the  title  of  that  act."^ 

Partial  invalidity.^^ — An  entire  act  is  not  necessarily  unconstitutional  because 
the  title  fails  to  give  notice  of  some  particular  matter  contained  therein."*     The 


viding  for  the  correct  .return  of  property  for 
purposes  of  taxation  and  for  other  purposes, 
provisions  could  be  included  making  certain 
objects  personal  property  for  purposes  of 
taxation.  Georgia  R.  &  Banking  Co.  v. 
Wright  [Ga.]  53  S.  E.  251.  Provisions  of 
Act  Dec.  5,  1900  (Acts  1900-01,  p.  107),  con- 
ferring jurisdiction  of  cases  formerly  triable 
in  county  court  of  Walker  county  upon  the 
newly  created  lavir  and  equity  court,  were 
germane  to  the  title.  Morvell  v.  State  [Ala.] 
39  So.  357.  Under  the  title  of  an  act  in  re- 
lation to  embezzlement  (Laws  1903,  p.  90, 
c.  5160),  may  be  embraced  a  class  of  persons 
of  equal  moral  guilt  with  those  formerly  in- 
cluded, and  rules  of  pleading  for  indict- 
ments. Teston  v.  State  [Fla.]  39  So.  787.  Act 
Mar.  21,  1905  (Laws  1905,  p.  131),  to  prohibit 
book-making  and  pool-selling,  is  not  viola- 
tive of  Const.  4,  §  28,  for  including  subjects 
not  germane.  State  v.  Delmar  Jockey  Club 
[Mo.]  92  S.  W.  185.  Provisions  for  an  elec- 
tion on  the  question  of  a  bond  issue  are 
clearly  cognate  to  the  general  purpose  of 
Acts  1903,  p.  59,  authorizing  cities  and  towns 
to  issue  bonds  for  certain  purposes.  Blakey 
V.  City  Council  of  Montgomery  [Ala.]  39  So'. 
745.  A  statute  which  defines  certain  powers 
of  a  court,  providing  that  certain  things 
may  be  done  and  the  manner  of  their  per- 
formance, may  also  provide  that  certain 
powers  siiall  not  be  exercised  witnout  in  any 
sense  introducing  another  subject  of  legisla- 
tion or  going  outside  of  the  scope  of  its 
title  (Act  Apr.  23,  1903,  P.  L.  274,  defining 
certain  powers  of  courts  of  quarter  sessions 
of  the  peace).  Commonwealth  v.  Fisher,  27 
Pa.  Super.  Ct.  175,  afd.  [Pa.]  62  A.  198. 

44.  Schiller  v.    State    [Fla.]    38   So.    706. 

45.  Penal  §  17,  of  the  act  concerning 
trust  companies  (Revision  of  1899;  P.  L.  1899, 
p.  461).  State  v.  Twining  [N.  J.  Law]  62  A. 
402. 

4C  State  v.  Larkin  [Tex.  Civ.  App.]  90 
S.  W.  912.  The  repealing  section  (§  3)  of 
Act  July  22,  1897,  P.  L.  305,  is  so  germane  to 
the  act  as  to  be  embraced  within  the  title, 
though  no  reference  is  made  to  repeal  in  the 


title.      Phillips    V.    Barnhart,    27    Pa.    Super. 
Ct.  26. 

47.  Const,  art.  2,  §  19.  Coleman  v.  Crav- 
ens [Wash.]  82  P.  1005. 

48.  Wright  V.  Cunningham  [Tenn.]  91  S. 
W.  293. 

49.  Banks  v.  State   [Ga.].  52   S.  E.  74. 

50.  Edwards  v.  Atlanta  [Ga.]   52  S.  E.  297. 

61.  James  v.  State  [Ga.]  52  S.  E.  295. 

62.  The  amendment  of  Acts  1903,  p.  408,. 
c.  177,  prohibiting  the  running  at  large  of 
small  stock  in  certain  cases,  Into  a  county 
local  option  law,  by  Acts  1905,  p.  670,  c.  316, 
was  germane  to  the  original  title.  Wright 
v.  Cunningham  [Tenn]  91  S.  W.  293.  Laws 
1905,  p.  194,  amending  Act  July  1,  1874 
(Kurd's  Rev.  St.  1903,  c.  89),  relating  to  di- 
vorce, does  not  introduce  a  subject  outside  of 
the  original  title.  Olsen  v.  People,  219  111. 
40,  76  N.  B.  89.  The  fact  that  the  titles  of 
the  several  acts  organizing  the  Chicago 
street  railway  companies  referred  only  to 
"horse  railways"  did  not  prevent  the  exer- 
cise of  the  power  to 'amend  the  authority 
conferred  by  the  amendatory  act  of  Feb.  6, 
1865,  so  as  to  authorize  the  use  of  cable  or 
electricity.  Blair  v.  Chicago,  26  S.  Ct.  427. 
Act  Feb.  18,  1895,  amendatory  of  an  act  to 
incorporate  the  town  of  Geneva,  introduced 
a  provision  not  within  the  scope  of  the  orig- 
inal act  and  is  void.  Black  v.  State  [Ala.] 
40  So.  611.  Act  Apr.  1,  1901,  to  amend  §  19, 
c.  10,  Comp.  Stat.  1899  (Sess.  Laws,  p.  63, 
c.  11),  is  void  on  account  of  introducing  mat- 
ter not  germane  to  the  title  of  the  original. 
Knight  V.  Lancaster  County  [Neb.]  103  N. 
W.  1064.  An  act  to  amend  an  act  incorpo- 
rating a  named  town  is  sufficiently  broad  to 
cover  any  enactment  germane  to  the  gen- 
eral subject  of  incorporating  a  town.  Town 
of  Poulan  V.  Atlantic  Coast  Line  R.  Co.,  123 
Ga.  605,  51  S.  B.  657.  Provisions  validating 
former  assessments  made  under  a  law  held 
germane  to  an  act  amending  and  re-enacting 
such  law.  Whitlock  v.  Hawkins  [Va.]  53 
S.  E.  401. 

53.     See  4  C.  L.  1532. 

64.     Commonwealth    v.    Caulfield,     27     Pa. 
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general  rule  has  been  to  sustain  the  portion  of  which  the  title  gives  iiotice  ^'^  if  it 
can  be  separated  and  treated  as  an  independent  proposition,  without  doing  violence 
to  the  apparent  purpose  of  the  legislature/"  and  hence,  under  the  constitutional 
provisions  relative  to  the  title,  an  act  may  be  good'  in  part  and  void  in  part,  or  the 
act  may  be  absolutely  invalid.''^  If  both  the  title  and  the  body  of  the  act  contain 
separate  and  distinct  subject-matters,  the  act  will  be  void  in  its  entiretj"-,  suice  it 
would  be  impossible  to  tell  what  particular  object,  rather  than  another  of  those 
referred  to,  the  legislation  was  intended  to  accomplish,"'  but,  if  only  one  subject- 
matter  is  covered  by  the  title,  the  act  will  be  operative  as  to  the  provisions  covered 
by  the  title  if  the  legislative  scheme  will  not  be  defeated  by  the  rejection  of  the 
extraneous  matter.'^"  The  constitution  of  Texas  expressly  provides  that  only  so 
much  of  an  act  shall  be  void  as  is  not  expressed  in  its  title. °'* 

§  4.  Amendments  and  revisions.  Amendments. '^^ — A  general  law  may  be 
amended  or  repealed  by  a  general  or  special  act  if  its  subject-matter  is  not  of  a 
general  nature."^  If  the  provisions  of  a  new  statute  are  independent  and  complete 
in  themselves,  it  will  be  valid  although  it  purports  to  amend  a  statute  that  has  been 
repealed.*'  An  act  of  the  legislature  amendatory  or  supplementary  to  an  uncon- 
stitutional act  is  void."*  Where  an  amendatory  statute  is  declared  void,  the  origi- 
nal statute  remains  in  force.''" 

Reference  to  act  amended.^" — It  is  generally  provided  that  an  act  cannot  be 
amended  by  reference  to  its  title  only,''  but  the  act  or  section  amended,  or  the  sub- 
stance of  it,  must  be  recited  in  the  amendment,"'  but  this  provision  has  no  appli- 
cation to  an  independent  enactment,  though  it  impliedly  modifies  a  former  statute."" 
A  statutory  provision  long  operative,  the  explicit  language  of  which  remains  un- 


Super.  Ct.  279;  State  v.  Davis  [N.  J.  Law]  61 
A.  2.  Acts  1900,  p.  345,  to  establish  a  new 
charter  for  Milledgevllle,  is  not  entirely 
void,  though  the  provisions  of  §65  are 
TDroader  than  the  title  and  Ineffective.  Bass 
V.  Lawrence  [Ga.]   52  S.  B.  296. 

55.  Commonwealth  v.  Caulfleld,  27  Pa. 
Super.  Ct.  279;  State  v.  Davis  [N.  J.  Law]  61 
A.  2. 

B'6.     State  V.  Dow  [Conn.]  60  A.  1063. 

57.  Bass  v.  Lawrence  [Ga.]  52  S.  E.  296. 

58.  Bass  V.  Lawrence  [Ga.]  52  S.  B.  296; 
•Whitlock  V.   Hawkins    [Va.]    53   S.    E.    401. 

59.  Bass  V.  Lawrence  [Ga.]  52  S.  E.  296. 
If  the  part  of  Act  Dec.  5,  1900  (Acts  1900-01, 
p.  107),  which  abolishes  the  Walker  county 
court,  is  not  included  in  the  title,  that  part 
creating  the  law  and  equity  court  will  never- 
theless be  operative.  Norvell  v.  State  [Ala.] 
■39  So.  357. 

60.  Const,  art.  3,  §  35.  McLaury  v.  Wa- 
telsky  [Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  404, 
■87  S.  W.  1045.  The  contention  that  the  liquor 
dealers'  act  "to  regulate  the  sale  of  intoxi- 
cants" Is  void  because  undertaking  to  regu- 
late the  gift  of  intoxicants  cannot  be  sus- 
tained.    Id. 

61.  See  4  C.  L.  1532. 

62.  Laws  1905,  c.  414,  p.  676,  relating  to 
the  public  schools  of  Kansas  City,  Kansas,  is 
a  special  act  amending  Gen.  St.  1901,  §  6290, 
and  does  not  violate  Const,  art.  2,  §  17.  Rich- 
ardson v.   Board   of  Education   [Kan.]   84   P. 

63.  Attorney  General  v.  Stryker  [Mich.] 
12  Det.  Leg.  N.  518,  104  N.  W.  737. 

64.  Laws  1887,  c.  14,  p.  308,  amending  and 
supplementing  Laws  1885,  c.  14,  p.  148,  re- 
lating to  second-class  cities,  held  unconsti- 
tutional, is  void.  City  of  Plattsmouth  v. 
Murphy   [Neb.]   105  N.  W.  293. 


65.  •Whitlock  V.  Hawkins  [Va.]  53  S.  B. 
401. 

66.  See  4  C.  L.  1532. 

67.  Act  app.  Aug.  4,  1904,  to  amend  the 
charter  of  Poulan,  etc.,  is  not  unconstitu- 
tional as  amending  an  act  by  reference  to 
its  title  only  (Civ.  Code  1895,  I  5779).  Town 
of  Poulan  V.  Atlantic  Coast  Line  R.  Co.,  123 
Ga.  605,  51  S.  E.  657.  Primary  Election  Law, 
§  2  (Laws  1905,  p.  213),  attempts  to  amend 
the  ballot  law  by  reference  to  title  only. 
People  V.  Chicago  Election  Com'rs  [111.]  77 
N.  B.  321. 

68.  Sections  of  the  original  act  not 
amended  need  not  be  republished,  under 
Const,  art.  4,  §  25.  People  v.  Shuler,  136 
Mich.  161,  98, N.  W.  986.  Only  such  sections 
as  are  amended  need  to  be  set  forth.  State 
V.  Lawson  ["Wash.]  82  P.  750;  State  v.  Berg- 
feldt   [■Wash.]   83  P.   177. 

69.  Act  June  17,  1887,  P.  L.  409,  giving  a 
lien  for  labor  on  Improvements  on  leased 
ground,  in  providing  for  proceedings  there- 
under as  "now  provided  by  law  in  case  of 
mechanics'  liens,"  does  not  violate  Const, 
art.  3,  §  6,  relative  to  amendatory  statutes. 
James  Smith  Woolen  Mach.  Co.  v.  Browne, 
206  Pa.  543,  56  A.  43.  Pub.  Acts  31,  1903, 
p.  37,  relative  to  practice  and  procedure  in 
the  Wayne  county  circuit  court,  does  not 
expressly  amend  any  prior  act  but  repeals 
all  inconsistent  acts  and  parts  of  acts,  and 
does  not  conflict  with  this  provision.  Pornia 
V.  Prazer  [Mich.]  12  Det.  Leg.  N.  259,  104  N. 
W.  147.  Act  Apr.  24,  1905  (Acts  1905,  p.  480), 
changing  the  boundaries  of  a  levee  district 
without  reference  to  Act  Mar.  16,  1893  (Acts 
1893*  p.  102),  creating  the  district,  does  not 
violate  Const,  art.  5,  §  22,  relative  to  refer- 
ence to  acts  amended.  Porter  v.  Waterman 
[Ark  ]  91  S  W.  754.   Local  Acts  1905,  No.  364, 
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changed,  will  not  be  modified  by  an  amendment  of  another  law  relating  to  a  dif- 
ferent subject-matter  unless  the  legislative  intent  to  alter  is  unmistakable  J"  The 
intent  of  a  legislature  in  enacting  a  statute  which  declares  and  preserves  existing 
laws  and  rights  is  to  dispel  doutts  and  to  prevent  the  modification  or  disregard  of 
such  laws  and  rights,  hence  such  statutes  are  not  nugatory  as  modifying  existing 
laws  because  their  true  purpose  and  efEect  are  to  prevent  such  modification.^*  A 
mere  reference  to  local  statutes  to  indicate  the  procedure  necessary  in  taking  prop- 
erty for  public  streets  and  places  in  a  certain  city  is  not  repugnant  to  a  constitu- 
tional provision  against  making  any  existing  law  or  part  thereof  applicable  except 
by  inserting  it  in  the  later  act.'''' 

EffectP — A  statute  amends  a  prior  law  on  the  same  subject  to  the  extent  that 
the  acts  are  in  conflict,  though  the  latter  is  not  mentioned  in  the  former.^*  When 
a  statute  is  amended,  it  is  to  be  afterward  imderstood  as  if  it  had  read  from  the 
beginning  as  it  does  amended."*  An  act  intended  to  become  applicable  locally  upon 
determination  of  the  propriety  thereof  by  local  authorities  does  not  necessarily 
supersede  former  legislation  but  may  simply  modify  it.'°  The  change  of  a  statute 
from  an  operative  one  to  one  effective  only  upon  its  being  adopted  by  the  vote  of 
the  counties,  where  the  body  of  the  original  act  remains  virtually  the  same,  is  an 
amendment  and  not  a  repeal." 

Identification. — The  amendment  of  a  section  or  article  takes  the  place  and  num- 
ber of  the  original,  and  a  reference  thereto  by  such  number,  in  a  subsequent  amend- 
ment, is  sufficient.^' 

Revisions.''^ 

§  5.  Interpretation.  A.  Occa,non  for  interpretation.^"  Unambiguous  stat- 
utes.^^ — Construction  and  interpretation  have  no  place  where  the  language  of  a  stat- 


providing  for  drains  in  Ionia  county,  does 
not  attempt  to  revise,  alter,  or  amend  tiie 
general  drain  law  so  as  to  require  publish- 
ing at  lengtii.  Rice  v.  Ionia  Probate  Judge 
[Micli.]  12  Det.  Leg.  N.  645,  105  N.  W.  17. 
Acts  1905  (House  Enrolled  Act  70),  by  estab- 
lishing a  municipal  court,  discontinuing  jus- 
tices' courts,  and  maKing  special  provisions 
as  to  constables,  does  not  amend  the  gen- 
eral laws  of  the  state  on  those  subjects  so  as 
to  require  publishing  at  length.  Attorney 
General  v.  Loomis  [Mich.]  12  Det.  liCg.  N. 
553,  105  N.  "W.  4.  Acts  1905  (House  Enrolled 
Act  70),  which  sets  forth  sections  of  Battle 
Creelc  charter  actually  amended,  is  sufficient 
although  it  does  not  contain  at  length  those 
amended  by  implication.  Id.  La'ws  1905, 
c.  5384,  providing  for  the  government  and 
control  of  the  state  educational  institutions, 
is  not  a  revision  of  all  the  statutes  of  the 
state  on  the  subjects  of  the  various  schools 
and  colleges  above  the  grade  of  common 
schools,  and  therefore  unconstitutional  for 
not  publishing  those  laws  at  length,  but  it 
is  an  independent  statute  on  a  general  and 
comprehensive  subject.  State  v.  Bryan  [Fla.] 
39  So.  929. 

70.  Laws  1898,  p.  941,  c.  319,  adopted  in 
lieu  of  Code  Civ.  Proc.  §  2732,  subd.  12,  does 
not  affect  subd.  3.  In  re  Hardin's  Estate,  97 
App.  Div.  493,  89  N.  T.  S.  978. 

71.  The  purpose  of  Bankr.  Act  July  1, 
1898,  c.  541,  §  8a,  30  Stat.  549  [U.  S.  Comp. 
St.  1901,  p.  3425],  is  to  give  the  bankrupt's 
widow  the  dower  rights  granted  by  the  state 
laws      In  re  McKenzie   [C.  C.  A.]   142  F.  383. 

72.  Const,  art.  3,  §  17.  Laws  1896,  p.  887, 
c.  727,  §  2,  making  such  reference,  held  valid. 
In  re  City  of  New  York,  95  App.  Div.  552,  89 


N.  T.  S.  6.  Section  33  of  the  primary  elec- 
tion law  supplement  (P.  L.  1903,  p.  628)  is 
not  void  in  the  matter  of  reference  to  an 
existing  law.  State  v.  Johnson  [N.  J.  LawJ 
63  A.  12. 

73.  See  4  C.  L.  1533. 

74.  Porter  v.  Waterman  [Ark.]  91  S.  "W. 
754. 

75.  The  extension  of  corporate  existence 
granted  by  the  amendatory  act  of  Illinois, 
Feb.  6,  1865,  to  the  street  railway  corpora- 
tion created  by  act  of  Feb.  14,  1859,  §  1, 
must  be  read  into  the  charter  of  the  street 
railway  company  created  by  §  10.  Blair  v. 
Chicago,  26  S.  Ct.  427.  A  designated  mode 
of  prosecuting  error  to  all  judgments  en-  -: 
tered  in  pursuance  of  an  act  applies  to  a 
proceeding  brought  under  an  amended  sec- 
tion thereof.  Wller  v.  Logan  Natural  Gas 
&  Fuel  Co.,  6  Ohio  C.  C.   (N.  S.)   206. 

76.  Liquor  laws  of  a  general  nature  not 
superseded  by  local  option  act.  Sandys  v. 
Williams   [Or.]   80  P.  642. 

77.  Acts  1905,  p.  670,  c.  316,  so  changed 
Acts  1903,  p.  408,  c.  177,  prohibiting  the  run- 
ning at  large  of  small  stock  in  certain  cases. 
Wright  V.  Cunningham  [Tenn.]   91  S.  W.  293. 

78.  Art.  386c,  Rev.  St.  1895,  was  amended 
in  1897  (Laws  1897,  p.  6,  c.  7),  which  amend- 
ment became  art.  386c,  the  amendment  of 
1901  (1st  Called  Sess.),  p.  32,  referring  to 
art.  386c,  contemplated  the  article  as 
aniended  in  1897.  State  v.  Larkin  [Tex.  Civ. 
App.]   90  S.  W.  912. 

79.  See  4  C.  L.  1533. 

80.  See  4  C.  L.  1533.  See,  also.  Constitu- 
tional Law,  5  C.  L.  621. 

81.  See  4  C.  L.  1533;  2  C.  L.  1724. 
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ute  is  unambiguous  and  its  meaning  is  evident,*"  and  its  only  construction  must  be 
given  to  it.^^ 

}fJio  may  invoke  interpretation.^* 

(§5)  B.  Omerd  fttles.'"— The  doctrine  of  equitable  interpretation  of  stat- 
utes has  been  abandoned,*"  but  they  should  have  a  rational,  sensible,  interpretation.*'' 
They  are  to  be  construed,  if  reasonably  possible,  so  as  to  render  them  valid,**  and, 
if  not  obnoxious  to  constitutional  provisions,  so  as  to  give  them  full  force  and  ef- 
fect.*" Statutes  must  be  construed  with  reference  to  constitutional  provisions,  and, 
if  susceptible  of  more  than  one  construction,  that  must  be  adoped  which  renders 
them  constitutional,""  but  it  is  not  proper  to  ascribe  to  a  statute  a  meaning  at  vari- 
ance with  its  plain  import  so  as  to  conform  it  either  to  constitutionality  or  wisdom."* 

Intention  to  he  reached.'''^~~T)i&  only  purpose  of  construction  and  interpreta- 
tion is  to  ascertain  the  intention  of  the  legislature,"*  which  is  to  be  sought  in  tho 
words  employed  to  express  it,  and  when-  found  should  be  made  to  govern."*  That 
which  is  clearly  not  within  the  intention  of  a  statute,  although  within  the  letter 
of  it,  is  held  not  to  be  within  the  statute.""  If  a  statute  is  so  incomplete  that  i* 
cannot  be  complied  with,  courts  cannot  supply  provisions  that  are  not  indicated 
in  the  act  itself,  so  as  to  make  it  valid  and  enforceable.""  The  lise  of  inapt,  inac- 
curate or  improper  terms  or  phrases,  will  not  invalidate  a  statute,  provided  the  real 
.meaning  of  the  legislature  can  be  gathered  from  the  context  or  from  the  general 


82.  United  States  V,  Ninety-nine  Diamonfls 
[C.  C.  A.]  139  P.  961;  Fremont,  etc,  R.  Co.  v. 
Penning-ton  County  [S.  D.]  105  N.  W.  929; 
State  V.  Henry  [Miss.]  40  So.  152.  The  rule 
of  contemporaneous  construction  has  no  ap- 
plication where  there  Is  no  ambiguity.  Bday 
V.  Morgan,  216  111.  437,  75  N.  E.  174. 

83.  Holden  v.  tf.   S.,  24  App.  B.  C.  318. 

84.  See  2  C.  L,.  1723. 

85.  See  4  C.  L.  1533  et  seq. 

se.  State  V.  Woodside,  112  Mo.  App.  451, 
87   S.  W.   8. 

87.  United  States  V.  Ninsty-nine  Diamonds 
to.  C.  A.]  139  F.  9ei.  Laws  1903,  p.  9,  c.  5106, 
§  19,  licensing  "lung  testers,  striking  ma- 
c"hines,  weighing  machines,  chewing  gum 
stands,  automatic  penny  in  the  slot  ma- 
chines," etc.,  cannot,  under  a  constitution 
prohibiting  lotteries  (art.  3,  §  23),  be  con- 
strued to  license  the  operation  of  a  ma- 
chine in  which  the  element  of  chance  largely 
predominates.  State  v.  Vasquez  ,  [Fla.]  38 
So.  830.  ■ 

88.  Sauter  V.  Anderson,  112  111.  App.  580. 

89.  The  general  drain  law  of  Michigan,  as 
construed,  is  not  invalid  as  being  inopera- 
tive, but  Local  Acts  1903,  No.  495,  p.  607,  for 
the  establishment  of  drains  in  Saginaw 
county,  is  inoperative  because  of  impossi- 
biMty  of  enforcement.  Albert  v.  Gibson 
[Mich.]   12  Det.  Leg.  N.  642,  105  N.  W.   19. 

00.  Whitlock  V.  Hawkins  [Va  ]  53  S.  B. 
401;  Callaghan  v.  McGown  [Tex.  Civ.  App.] 
90  S.  W.  319;  Jiha  v.  Barry,  3  Ohio  N.  P. 
(N.  S.)  65;  Albert  v.  Gibson  .{Mich,]  12  Det. 
Leg.  N.  642,  105  N.  W.  19.  Act  1905,  to  estab- 
lish a  graded  school  in  Kernersville  (Laws 
1905,  p.  30,  c.  11),  as  construed,  does  not  dis- 
criminate in  favor  of,  or  prejudicial  to, 
either  white  or  colored  citizens  in  violation 
of  Const,  art.  9,  §  2.  Lowery  V.  Kernersville 
Graded  School  Trustees  [N.  C]  52  S.  E.  267. 

91.  City  of  Austin  v.  Cahill  [Tex.J  13  Tex. 
Ct.  Rep    321,  88  S.  W.   542. 

»2.     See  4  C.  L.  1533. 

93.    United  States  v.  Ninety-nine  Diamonds 
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[C.  C.  A,]  139  P.  961;  StrtithefB  v.  People)  118 
111.   App.    481;    State  v.    Drexel    [Neb.]    106   N. 
W.  T91;  McJieill  V.  DWham  &  d.  R.  Co.,  IBS. 
N.   C.   1,   60  S.   B.   458;   Goode  v.  State   tFla.] 
39  So.  461;  Wilson  V.  State   [Fla.]   39  So.  471. 

ft4.  Maryland  Ag:rioultilfal  Gollege  v.  At' 
kinson  [Md.j  62  A.  1035;  State  v.  Cudahy 
Packing  Co.  tMont  ]  S2  P.  8S3;  Pfopst  V. 
Southern  R.  Co.,  139  N.  C.  397,  61  B.  B.  620, 
An  act  must  be  construed  with  reference  to 
its  general  scope  and  the  intent  of  the  legis- 
lature in  enacting  it.  Fortune  v.  Buncombe 
County  Com'rs   [N.  C]    62  S.  fe,  950. 

95.  Sexton  V.  Sexton  [Iowa]  105  N.  W. 
314;  Medlin  v.  Seideman  [Tex.  CiV.  App.]  13 
Tex.  Ct.  Rep,  439,  88  S.  W.  250.  To  adherd 
to  a  technical  and  literal  construction,  mani- 
festly contrary  to  the  intention  and  mean- 
ing of  the  legislature,  would  be  to  legislate 
and  not  to  construe.  State  v.  Drexel  [Neb.] 
106  N.  W.  791.  Courts  are  not  authorized  to 
legislate  or  read  into  statutes  constructions 
that  will  do  violence  to  the  language  there- 
of, but  in  all  cases  where  a  reasonable  con- 
struction can  be  placed  upon  a  statute,  wheti 
a  literal  construction  "would  lead  to  absurd 
and  unreasonable  results,  that  eonStt-uctiotl 
should  be  favored.  Medlin  v.  Seideman  ['Tex. 
Civ.  App.]   13  Tex.  Ct,  Rep,  430,  88  S.  "W.   250. 

00.  Laws  1905,  c.  l76,  p,  659,  pufporting  Jo 
prescribe  the  method  of  selecting  juries  in 
counties  of  less  than  30,000  population,  is  in- 
Valid,  because  the  method  provided  is  impos- 
sible of  execution  (State  v.  Reneau  [Neb.] 
106  N.  W.  451),  but  clerical  errors  or  mis- 
prisions which,  if  not  corrected,  would  ren- 
der the  statute  unmeaning  or  incapable  of 
reasonable  construction,  or  would  defeat  of 
impair  its  intended  operation,  will  not  nec- 
essarily vitiate  the  act,  for  they  will  be  cor- 
rected if  practicable  (Portune  V.  Buncoliibe 
County  Com'rs  [N.  C]  62  g.  E.  960).  One- 
"third"  used  by  inadvertence  fof  on6- 
"fourth,"  in  Laws  1896,  p.  SSS,  6.  727  §  i.  Ifi 
re  City  of  New  YoiK.  S5  App.  DiV.  S52,  89  N. 
Y.  S.  6. 
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purpose  and  tenor ;  °'  nor.  will  inadvertences  or  omissions  vitiate  an  act  if  they  can 
be  supplied  by  reference  to  the  context  or  to  other  statutes,  and  the  true  reading 
made  obvious  and  the  real  meaning  made  apparent."'  An  ambiguous  or  meaning- 
less clause  in  a  statute  may  be  rejected,  or  words  supplied  by  intendment  to  express 
the  obvious  intention  of  the  legislature.""  The  maxim  that  the  expression  of  one 
tiling  is  the  exclusion  of  another  is  to  be  applied  only  when  it  appears  to  point  to  the 
legislative  intent,  and  never  to  defeat  the  plainly  indicated  purpose  of  the  law- 
making body.'^ 

Whole  act  to  he  considered.^ — The  intention  of  the  law  givers  is  to  be  deduced 
from  the  whole  statute  taken  and  compared  together,^  for  the  presumption  is  that 
the  legislature  intends  its  acts  and  every  part  of  them  to  be  valid  and  capable  of  being 
carried  into  effect.*  All  parts  of  a  statute  must  be  made  to  harmonize,"  and  ap- 
parent inconsistencies  and  conflicts  reconciled,  if  possible.*  Separate  sections  of  a 
code  must  be  construed,  if  possible,  so  as  to  harmonize  and  effectuate  each.'' 

All  language  to  he  effectuated.^ — In  order  that  the  true  meaning  of  the  legis- 
lature may  be  determined  and  carried  out,  every  word,  phrase,  term,  and  provision 
of  an  act  must  be  considered,"  and  none  sjiould  be  considered  as  unmeaning  if  a 
construction  can  be  found  which  will  give  it  effect.^" 

Avoiding  hardship  or  ahsurdity.^^ — A  construction  is  not  to  be  put  upon  a  stat- 
ute which  would  manifestly  effectuate  injustice,  if  it  is  susceptible  of  a  different 
construction,^^  for  considerations  of  what  is  reasonable  always  have  a  potent  influ- 
ence, and  statutes  will  be  construed  in  such  a  manner  as  to  prevent  absurdity,  hard- 
ship, or  injustice,  and  to  favor  public  convenience.^^ 

Presumption  of  legislative  knowledge  of  the  law.^* — In  the  construction  of  stat- 
utes the  legislature  is  presumed  to  have  known  its  constitutional  limitations,"  and, 
in  enacting  a  subsequent  statute  on  the  same  subject,  the  legislature  is  presumed 
to  have  known  of  a  prior  statute.^" 


07,  98.  Fortune  v.  Buncombe  County 
Com'rs  [N.  C]  52  S.  E.  950. 

90.  Form  of  ballots  prescribed  to  be  used 
for  and  against  the  local  adoption  of  a  law 
held  to  be  ambiguous  and  corrected,  in  Acts 
1905,  p.  670,  c.  316,  amending  the  stock  law 
(Acts  1903,  p.  408,  c.  177).  Wright  v.  Cun- 
ningham [Tenn.]  91  S.  W.  293. 

1.  Swick  V.  Coleman,  218  111.  33,  75  N.  E. 
SOZ 

a.     See  4  C.  L.  1B35. 

3.  Laws  1905,  c.  72,  p.  371;  Cobbey's  Ann. 
St.  1903,  §  9069.  State"  v.  Drexel  [Neb.]  106 
N.  W.  791.  Intention  to  be  gathered  from 
the  context  of  the  entire  act  as  showing  its 
general  purpose.  City  of  Houston  v.  Potter 
[Tex.  Civ.  App.]  91  S.  W.  389.  Every  part 
must  be  given  effect  if  possible.  Hoover  v. 
Saunders  [Va.]  52  S.  E.  657;  State  v.  Fink 
[Neb.]  104  N.  W.  1059;  State  v.  Barter,  188 
Mo.  516,  87  S.  W.  941;  United  States  v. 
Ninety-nine  Diamonds   [C.  C.  A.]    139   F.   961. 

4.  Hoover  v.  Saunders   [Va.]    52  S.   E.   657. 

5.  Code  1904,  §  3385,  relative  to  signing  of 
bills  of  exceptions,  •  Construed  and  harmon- 
ised. Hoover  v.  Saunders  [Va.]  52  S.  E.  657; 
Fortune  v.  Buncombe  County  Com'rs  [N.  C] 
52  S.  E.  950;  Goode  v.  State  [Fla.]   39  So.  461. 

C.     State  V.   Houghton    [Ala.]    38   So.   761. 

7.  Code  §§  192,  194.  Propst  v.  Southern  R. 
Co.,  139  N.  C.  397,  51  S.  E.  920.  Burns'  Ann. 
St.  1901,  §§  1712,  1713,  relative  to  "recogniz- 
ances" on  appeals  from  justices  in  criminal 
cases,  made  clear  and  plain  in  meaning  by 
§  1714.  Cain  v.  State  [Ind.  App.]  74  N.  E. 
1102. 


8.  See  4  C.  L,.   1635. 

9.  Eddy  v.  People,  118  111.  App.  138;  United 
States  V.  Ninety-nine  Diamonds  [C.  C.  A.]  139 
F.  961;  Fortune  v.  Buncombe  County  Com'rs 
[N.  C]  52  S.  B.  950;  State  v.  Fink  [Neb.]  104 
N.  W.  1059;  Hawkins  v.  Louisville  &  N.  R. 
Co.  [Ala.]  40  So.  293;  Goode  v.  State  [Fla.] 
39  So.  46. 

10.  Act  Jan.  23,  1905,  prohibiting  corpora- 
tions engaged  in  any  trust  agreement  from 
doing  business  in  the  state,  construed  so  ajs 
to  effectuate  the  phrase  "in  this  state  and 
elsewhere."  Hartford  Fire  Ins.  Co.  v.  State 
[Ark.]  89  S.  W.  42. 

11.  See  4  C.  L.  1536. 

12.  Sexton  v.  Sexton  [Iowa]  105  N.  W. 
314;  Louisville  &  N.  R.  Co.  v.  Jarvis,  27  Ky 
L.  R.  986,  87  S.  W.  759.  Rev.  St.  1895,  art. 
1867,  which  provides  that  the  rights,  pow- 
ers, and  duties  of  executors  and  adminis- 
trators shall  be  governed  by  the  common 
law  where  no  statutes  apply,  cannot  be  so 
interpreted  as  to  abolish  the  common  law 
as  to  administration  of  partnership  estates 
and  result  in  serious  and  embarrassing  con- 
sequences. Altgelt  V.  Alamo  Nat.  Bank,  98 
Tex.  252,  83  S.  W.  6. 

13.  Medlin  v.  Seideman  [Tex.  Civ.  App  1 
13  Tex.  Ct.  Rep.  39,  88  S.  W.  250. 

14.  See  4  C.  L.  1536. 

15.  City  of  Austin  v.  Cahill  [Tex  1  13  Tex 
Ct.  Rep.  321,  88  S.  W.  542. 

16.  Town   of   Benton   v.   Willis    [Ark  1    88 

s.  w.  1000  -■ 
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General  and  particular , provisions." — General  provisions  in  statutes  yield  to 
ppecial  ones  so  far  as  necessary  to  effectuate  the  particular  purposes  of  the  latter," 
hence,  where  a  specific  provision  of  a  municipal  incorporation  act  confers  a  certain 
power,  such  power  cannot  be  enlarged  by  general  language  found  elsewhere  in  the 
act." 

(§5)  G.  Aids  to  interpretation.  The  title."" — The  title  of  an  act  is  made 
by  the  constitution  a  conclusive  index  to  the  legislative  intent  as  to  what  shall  have 
operation."^ 

Marginal  notes."' 

Legislative  history."^ — In  construing  statutes  the  courts  will  not  be  guided 
by  the  debates  of  the  legislature  which  enacted  it.'''* 

Contemporaneous  interpretation."^ — Due  regard  should  be  given  to  contem- 
poraneous construction,  and  if  that  construction  was  generally  received  and  acqui- 
esced in,  it  will  not  be  disturbed  except  for  weighty  reasons,^"  but  the  rule  of  con- 
temporaneous construction  has  no  application  unless  it  can  be  said  that  the  statute 
is  ambiguous  or  of  doubtful  meaning.^'' 

Official  construction."^ — The  uniform  and  contemporaneous  construction  of  a 
statute  by  officers  charged  with  its  execution  should  not  be  disregarded,^"  and  a  doubt 
as  to  the  construction  of  a  statute  will  be  resolved  in  favor  of  such  practical-  inter- 
pretation.^" A  practical  construction  by  the  legislature  of  its  powers  and  long  pre- 
vailing custom  is  a  matter  entitled  to  consideration  by  the  courts.''^ 

Surrounding  conditions.^" — If  the  words  of  the  statute  seem  to  be  of  doubtful 
ijnport  it  may  be  necessary  to  look  beyond  them  to  ascertain  the  legislative  intent, 
the  circumstances  under  which  the  act  was  passed,  what  evil,  if  any,  was  meant  to 
be  redressed,  what  was  the  leading  object  of  the  law,  and  what  the  subordinate  and 
relatively  unimportant  objects,'^  and  the  court  will  adopt  that  interpretation  most 
in  accord  with  the  manifest  purpose  of  the  statute.^*  An  erroneous  description  in 
a  statute  may  be  helped  out  by  extraneous  evidence.^'     The  courts  will  resort  to 


17.  See  4  C.  L.  1535. 

18.  City  of  Austin  v.  Cahill  [Tex.]  13  Tex. 
Ct.  Rep.  321,  88  S.  W.  542;  Callaghan  V.  Mc- 
Gown   [Tex.  Civ.  App.]   90  S.  W.  319. 

19.  City  of  Chicago  v  The  Gunning  Sys- 
tem, 114  111.  App.  377. 

20.  See  4  C.  L.  1534. 

21.  Megins  v.  Duluth  [Minn.]  106  N.  "W. 
89 

22.  See  2  C.  L.  1723. 

23.  See  4  C.  L,.  1534. 

24.  Lenhart  v.  Cambria  County,  29  Pa. 
Super.  Ct.  350. 

25.  See  4  C.  L.  1534,  1535;   2  C.  L.  1723. 

26.  Eddy  V.  People,  118  in.  App.  138.  A 
contemporaneous  exposition  of  statutory  pro- 
visions not  clear  in  themselves,  and  a  well- 
established  practice  accordingly,  universally 
acquiesced  in  and  followed  for  many  years, 
precludes  a  construction  by  the  court  which 
would  impose  a  penalty  for  conduct  consist- 
ent with  such  exposition  and  practice.  State 
V.  Northern  Pac.  R.  Co.  [Minn.]  103  N.  W. 
731.  The  fact  that,  for  twenty-flve  years, 
agents  of  domestic  insurance  companies  were 
not  required  to  procure  licenses,  they  not  be- 
ing referred  to  in  the  acts,  is  a  binding,  con- 
temporaneous construction  of  Ky.  St.  1903, 
§§  634,  681,  694,  753,  761,  on  that  subject. 
Commonwealth  v.  Gregory  [Ky.]  89  S.  W. 
168. 

27.  The  fact  that  a  police  board  for  five 
years    erroneously    construed   Laws    1899,    p. 


101,  a  police  pension  act,  as  retrospective,  did 
not  estop  it  from  withdrawing  a  pension. 
Eddy  V.  Morgan,   216  111.   437,   75  N.  E.   174. 

28.  See  4  C.  L.  1534. 

29.  Galm's  Case,  39  Ct.  CI.  55.  Practice 
and  acquiescence  in  the  machinery  for  the 
selection  of  Jurors  for  many  years,  sanc- 
tioned by  the  courts,  furnishes  an  almost 
irresistible  reason  for  not  6verturning  it. 
People  V.  Richards   [Cal.  App.]   82  P.  691. 

30.  Action  of  the  territorial  board  of 
equalization  in  Increasing  or  diminishing  the 
valuation  of  property  in  counties  by  classes. 
Copper  Queen  Consol.  Min.  Co.  v.  Territorial 
Board  of  Equalization    [Ariz.]    84  P.   511. 

SI.     State  V.  Bryan   [Fla.]   39  So.  929. 

32.  See  4  C.  L.   1535. 

33.  Maryland  Agricultural  College  v.  At- 
kinson [Md.]  62  A.  1035;  State  v.  Maloney 
[La.]  39  So.  539;  Prowell  v.  State  [Ala.]  39 
So.  164;  United  States  v.  Ninety-nine  Dia- 
monds [C.  C.  A.]  139  F.  961;  Eddy  v.  People, 
118  111.  App.  138;  State  v.  Henry  [Miss.]  40 
So.    152;    Holden   v.   U.    S.,    24   App.   D.   C.    318. 

.<«4.  Smith  V.  St.  Paul,  etc.,  R.  Co.  [Wash.] 
81  P.  840;  State  v.  Maloney  [La.]   39  So.  539. 

35.  A  reference  in  Laws  1S05,  p.  856, 
c.  703,  §  12,  to  "section  74  of  the  public 
laws  of  1905,"  in  view  of  the  passage  of  the 
bill  through  the  legislature,  held  to  mean 
§  74  of  c.  590,  although  such  chapter  was 
not  referred  to.  Fortune  v.  Buncombe 
County  Com'rs   [N.  C]   52  S.  E.  950. 
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the  common  knowledge  of  the  public  at  large  on  conditions  whicli  led  to  the  adop- 
tion of  a  statute./^  They  may,  and,  when  the  statute  is  not  clear,  must  take  cogni- 
zance of  the  trend  of  public  events  which  make  the  "history  of  the  times"  in  so  far 
as  the  same  touches  or  furnishes  the  moving  cause  for  the  statute  under  review.^^  ^ 

Prior  acts  ^^  on  the  same  subject  may  be  taken  into  consideration  to  ascertain 
tlie  legislative  intent,*'*  to  solve,  but  not  to  create,  an  ambiguity,*"  and  the  legis- 
lative policy  may  be  looked  to  as  persuasive  in  a  matter  of  doubtful  construction.*^ 
Before  a  statute  will  be  construed  as  radically  departing  from  the  settled  policy  of 
tlie  state,  it  must  be  made  to  appear  by  some  language  not  ambiguous  and  suscep- 
tible to  two  constructions.*^ 

Original  act.*^  Re-enactment  statutes.** — The  legislature,  in  re-enacting  a 
statute,"  will  be  held  to  have  adopted  the  prior  construction  put  upon  it  by  the 
courts.*' 

Statutes  adopted  from  other  states  are  presumed  to  have  been  enacted  with  ref- 
erence to  the  previous  construction  there  given  to  them,**  unless  some  change  of 
phraseology  has  been  made  necessitating  a  change  of  construction ; "  and  before 
this  rule  will  be  discarded  a  court  must  find  some  more  potent  reason  than  its  own 
conviction  of  the  unwisdom  of  such  legislation  as  construed  by  the  courts  of  the 
state  of  its  origin,**  but  this  rule  is  subject  to  the  qualification  that  the  judicial 
construction  of  the  statute  in  the  state  of  its  origin  does  notv  contravene  the  well 
established  policy  prevailing  on  the  subject  in  the  adopting  state.*"  The  rule  is 
applied  in  Texas  to  its  statute  of  frauds,  which  was  copied  from  the  English  stat- 
ute, holding  it  to  have  been  adopted  with  the  construction  previously  put  upon  it 
by  the  English  courts. ''° 

State  statutes  in  Federal  courts?'^ — Federal  courts  follow  the  construction 
placed  upon  constitutional  provisions  or  statutes  by  the  courts  of  last  resort  of  the 
state  by  which  they  are  enacted.'^ 

Enforcement.^^ — The  fact  that  a  penal  statute  has  been  on  the  statute  books 
for  more  than  40  years,  and  no  attempt  has  been  made  to  enforce  it  in  a  particular 
manner,  has  no  weight  as  to  the  construction  of  the  meaning  and  operation  of  the 
statute.'^* 


36.  State  v.  Maloney  tLa.]    39  So.   539. 

37.  Hartford  Fire  Ins.  Co.  v.  State  [Ark.] 
89  S.  W.  42. 

38.  See  4  C.  .L.  1535. 

39.  Struthers  v.  People,  116  111.  App.  481; 
Fortune  v.  Buncombe  County  Com'rs  [N.  C] 
52  S.  E.  950. 

40.  Holden  v.  U.  S.,  24  App.  D.  C.  318. 

41.  City  of  Austin  v.  Cahill  [Tex.]  13  Tex. 
Ct.  Rep.   321,   88  S.  W.   542. 

42.  Tax  deeds  liaving  been  made  prima 
facie  evidence  of  the  regularity  of  proceed- 
ings, by  statutory  provisions  for  many  years, 
the  policy  of  the  state  in  relation  thereto 
was  not  changed  by  implication  by  Acts  7 
and  11  of  1882,  supplementing  and  repealing 
respectively  the  tax  law  of  1869.  Hoffman  v. 
H.  M.  Loud  &  Sons'  Lumber  Co.  [Mich.]  12 
Det.  Leg.  N.  356,  104  N.  W.  424. 

43.  See  4  C.  L.  1535. 

44.  See  4  C.  L.  153T. 

43.  By  carrying  bodily  into  Rev.  St.  1881, 
§§  978,  980,  the  provisions  of  Rev.  St.  1852, 
p.  485,  pt.  4,  c.  3,  §§  1,  3,  relating  to  bastardy, 
adopted  their  prior  construction.  Evans  v. 
State  [Ind.]  75  N.  E.  651.  Sliannon's  Code, 
§§  4146,  4147,  relative  to  widow's  dissent 
from  provisions  of  will  in  lieu  of  dower. 
"Walker  v.  Bobbitt,  114  Tenn.  700,  88  S.  W.  327. 


46.  Sess.  Laws  1905,  p.  483,  Act  No.  309, 
adopted  verbatim  et  literatim  from  Indiana. 
Preston  Nat.  Bank  v.  Brooke  [Mich.]  12  Det. 
Leg.  N.   708,   105  N.  W.  757. 

47.  Rev.  St.  Arizona  1901,  par.  3880,  com- 
pared with  par.  2282,  Gen.  Laws  Colorado 
1877,  and  construed.  Copper  Queen  Consol. 
Mln.  Co.  V.  Territorial  Board  of  Equalization 
[Ariz.]  84  P.  511. 

48.  Preston  Nat.  Bank  v.  Brooke  [Mich.] 
12  Det.  Leg.  N.  708,  105  N.  W.  757., 

49.  The  construction  of  Acts  1881,  p.  238, 
c.  170,  §  8,  relative  to  the  employment  of 
competent  coal  mitie  bosses,  by  the  courts 
of  Pennsylvania,  held  contrary  to  the  policy 
of  the  laws  of  Tennessee.  Smith  v.  Dayton 
Coal  &  Iron  Co.  [Tenn.]  92  S.  W.  62. 

50.  The  members  of  the  congress  of  the 
Republic  of  Texas,  which  enacted  the  stat- 
ute, are  presumed  to  have  be^n  advised  of 
the  English  construction  of  it.  City  of  Tyler 
V.  St.  Louis  S.  "W.  R.  Co.   [Tex.]   91  S.  "W.  1 

51.  See  4  C.  L.  1535. 

53.  Duffy  V.  Glucose  Sugar  Refining  Co 
141  P.  206. 

53.  See  4  C.  L.  1534,  n.  25;  2  C. 

54.  A    poolroom    held    to    be 
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Laws  in  pari  maieria.^^ — Laws  in  pari  materia  must  be  read  together  and  effect 
given  to  each  if  possible, '^^  but  in  construing  statutes  by  the  aid  of  others  in  pari 
materia,  the  courts  are  not  restricted  to  legislation  enacted  on  the  same  day  or  at 
the  same  session,  nor  is  it  necessary  that  one  statute  construed  by  the  aid  of  another 
should  expressly  refer  to  it.°^ 

Acts  of  same  date}^ 

Acts  of  same  session.^^ 

(§5)  D.  Words,  punctuation,  and  grammar.'"  Words.'^ — The  words  of  a 
statute  are  to  be  construed  according  to  their  ordinary  and  popular  meaning  in  con- 
nection with  the  subject-matter  to  which  they  relate,"^  but  the  precise  meaning  of 
particular  words  will  yield  to  an  intent  obvious  from  the  whole  act.'^  The  right 
of  the  legislature  to  define  the  terms  it  uses  is  beyond  question,^*  but  in  construing 


C.   Comp.    §    1930,   although  that   section  had 
not   been   applied   to   g-aming   houses   before 
State  V.  Nease  [Or.]  80  P.  897. 
56.     See  4  C.  L.  1535. 

56.  Struthers  v.  People,  116  111.  App.  481; 
Swift  &  Co.  Newport  News  [Va.]  52  S.  E. 
821.  Statutes  relating  to  the  same  subject 
enacted  at  different  dates,  the  later  having  in 
view  the  earlier  and  intended  to  be  amenda- 
tory or  supplementary  thereco,  are  in  pari 
materia.  State  v.  Kiley  [Ind.  App.]  76  N.  E. 
184.  Rev.  St.  1881,  §  5318;  Act  June  28,  1895 
(Burns'  Ann.  St.  1901),  §§  7283b,  7283k  and 
Act  1897  (Burns'  Ann.  St.  1901),  §  7283, 
amending  Rev.  St.  1881,  §  5318,  all  regulat- 
ing the  liquor  traffic,  constitute  one  system, 
having  but  one  subject-matter  and  but  one 
purpose,  and  must  be  construed  together. 
Cahill  V.  State  [Ind.  App.]  76  N.  E.  182;  State 
V.  Kiley  [Ind.  App.]  76  N.  E.  184. 

57.  Familiar  illustrations  are  found  in  the 
interpretation  and  construction  of  progres- 
sive statutes  relating  to  the  rights  of  mar- 
ried women,  or  the  regulation  of  the  liquor 
traffic.  Indianapolis  Northern  Traction  Co. 
V.  Ramer  [Ind.  App.]  76  N.  B.  808.  Statutes 
for  the  condemnation  of  lands  for  steam  rail- 
roads and  electric  railways  so  construed.  Id. 
All  statutes  upon  the  same  general  subject 
are  to  be  regarded  as  part  of  one  system, 
later  statutes  being  considered  supplement- 
ary or  complementary  to  the  preceding  ones. 
State  V.  Omaha  Elevator  Co.  [Neb.]  106  N 
"W.  979.  The  laws  to  suppress  "pool  rooms" 
and  "turf  exchanges"  are  on  the  same  sub- 
ject, and  what  is  clear  in  one  statute  may 
be  called  in  aid  to  explain  what  is  doubtful 
in  another  (Civ.  Code,  art.  17).  State  v.  Ma- 
loney   [La.]   39  So.  539 


58. 

1726. 

59. 

SO. 

ai. 
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See  4  C.  L.  1535,  n.  40  et  seq.;  2  C.  L. 


See  2  C.  L.  1726. 

See  4  C.  L.  1535,  1536. 

See  4  C.  L.  1536. 

Swift  &  Co.  V.  Newport  News  [Va.]  52 
S.  E.  821;  Cameron  v.  Sexton,  110  111.  Ap". 
381.  Particular  words  are  to  be  taken  in  the 
sense  in  which,  looking  to  the  entire  act 
they  appear  to  have  been  used,  rather  than 
according  to  their  accepted  lexicographic  de- 
finition. City  of  Houston  v.  Potter  [Tex.  Civ 
App.]  91  S.  W.  389.  In  the  statutes  of  Ohio, 
when  the  term  "railroad"  is  used,  steam 
railroad  is  meant,  unless  it  clearly  appears 
that  some  other  rtieaning  is  intended.  In  re 
Avon  Beach  &  Southern  R.  Co.,  3  Ohio  N  P 
(N  S  )  561.  "Pool-room"  interpreted.  State 
V.  Maloney  [La.]  39  So.  539.  The  words  "con- 
viction" and  "judgment"  being  interchange- 


able In  common  parlance,  an  indictment  re- 
ferring to  two  former  "judgments"  against 
defendant  for  burglary  was  svifflcient,  al- 
thoug-h  the  statute  used  the  word  "convic- 
tions." State  V.  Smith  [Iowa]  106  N.  "W.  187. 
The  word  "railroad" '  in  Rev.  St.  1SS3,  c.  6, 
§  42,  as  amd.  by  c.  145,  p.  160,  Pub.  Laws 
1901,  includes  the  equipment,  roadbed,  depot 
sites,  warehouses,  and  real  estate  used  in  the 
business,  and  the  words  "line  or  system"  can- 
not be  disconnected  therefrom.  State  v.  Can- 
adian Pac.  R.  Co.  [Me.]  60  A.  901  Free 
transportation  of  customers  of  a  store  across 
a  river  and  back  held  to  be  in  effect  a  "trans- 
portation for  hire"  and  a  keeping  of  a 
"ferry,"  in  violation  of  Rev.  St.  1883,  c.  20. 
§§  1,  2.  Inhabitants  of  Peru  v.  Barrett  [Me.] 
60  A.  968.  "Land"  and  "property"  in  eminent 
domain  act  of  1900,  P.  L.  p.  79,  include  such 
rights  and  easements  as  are  necessary  for 
constructing  tunnels.  McEwan  v.  Pennsyl- 
vania, etc.,  R.  Co.  [N.  J.  Law]  60  A.  1130. 
The  words  "false"  and  "falsity"  in  statutes 
which  impose  forfeitures  generally  imply 
culpable  neerligence  or  wrong,  United  States 
V.  Ninety-Nine  Diamonds  [C.  C  A]  139  F. 
961.  In  act  Apr.  8,  1885  (Laws  1885.  p.  151, 
c.  48),  relative  to  telegraph  and  telephone 
companies,  "discrimination,"  "partiality,"  and 
"transmission,"  construed.  "Western  Union 
Telegraph  Co.  v.  Braxtan  [Ind.]  74  N  B.  985. 
The  terms  "embezzle"  and  "fraudulently  con- 
vert to  his  own  use"  are  synonymous  or  kin- 
dred phrases.  Teston  v.  State  [Fla.]  39  So. 
787. 

63.  Sexton  V.  Sexton  [Iowa]  105  N.  W.  314. 
Less  regard  is  to  be  paid  to  the  woids  used 
than  the  policy  which  dictated  the  act. 
Goode  V.  State  [Fla.]  39  So.  461.  Executors 
are  "assigns"  within  the  meaning  of  Laws 
1891,  §  110,  c.  100,  p.  271,  authorizing  the 
issue  of  a  tax  deed  to  "the  purchaser,  his 
heirs  or  assigns."  Blakemore  v.  Cooper 
[N.  D.]  106  N.  W.  566.  The  word  "inheri':- 
ances"  in  the  title  to  the  Inheritance  Tax 
Law  of  Mar.  6,  1901  (Laws  1901,  p.  67,  c.  55), 
is  not  strictly  technical  in  its  meaning  but 
broad  enough  to  include  a  tax  on  property 
passing  by  will,  or  otherwise  than  by  oper- 
ation of  law.  In  re  White's  Estate  [Wash.] 
84  P.  831.  In  an  act  prohibiting  the  sale  of 
intoxicating  liquors  the  word  "sale"  is  to 
be  construed  in  its  broad  and  comprehensive 
sense,  and  therefore  includes  what  is  com- 
monly known  as  barter  and  exchange. 
James  v.  State  [Ga.j  52  S.  B.  295. 

84.  Commonwealth  v.  Kebort,  212  Pa.  289, 
61  A.  895. 
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statutes,  a  word  is  not  to  be  given  a  limited  or  specialized  meaning  until  such  mean- 
ing is  made  by  legislative  enactmeirt.'?'  General  words  in  a  statute,  following  a 
specific  enumeration,  include  only  cases  of  the  same  kind  enumerated."" 

Punctuation."'' — In  the  construction  of  statutes  courts  will,  for  the  purpose  of 
arriving  at  the  real  meaning  and  intention  of  the  lawmakers,  disregard  the  pxmctua- 
tion  or  repunctuate,  if  need  be.°* 

Grammar."" — Grammatical  rules  of  construction  are  not  rules  of  law,^"  and 
while  statutes  are  to  be  construed  first  in  acordance  with  the  ordinary  rule  of  gram- 
mar, yet  the  grammatical  sense  must  in  all  cases  yield  to  the  clearly  disclosed  legis- 
lative intent.''^ 

(§  5)  E.  Exceptions,  provisoSj  conditions,  and  saving  clauses.''^  Things  ex- 
cepted.''^— An  exception  to  the  provisions  of  a  statute,  not  suggested  by  any  of  its 
terms,  cannot  be  introduced  by  construction  from  considerations  of  mere  conven- 
ience.'* 

The  proviso.''^ — The  general  office  of  a  proviso  is  either  to  except  something 
from  the  enacting  clause  or  to  qualify  or  restrain  its  generality,  or  to  exclude  some 
possible  ground  of  misinterpretation  of  it,'"  and  usually  it  is  not  permitted  to  en- 
large the  meaning  of  the  enactment  so  as  itself  to  operate  as  a  substantive  enact- 
ment,'' although  it  will  have  that  effect  if  such  is  the  plain  intention  of  the  law- 
makers." It  is  a  general  rule  that  a  proviso  relates  only  to  the  paragraph  which 
immediately  precedes  it,  but  that  rule  has  no  application  where  it  clearly  appears 
that  the  proviso  was  intended  to  apply  to  the  whole  statute."  The  meaning  of  a 
proviso  must  generally  be  ascertained  from  the  language  in  it.'" 

(§5)  F.  Mandatory  or  directory  acts.^^ — Whether  a  statute  is  permissive 
or  mandatory  depends  upon  the  intent  of  the  legislature.^^  The  most  satisfactory 
and  conclusive  test  of  the  mandatory  or  directory  character  of  a  statute  is  whether 
the  prescribed  mode  of  action  is  of  the  essence  of  the  thing  to  be  accomplished,  or 
whether  it  relates  to  immaterial  matter,  or  matter  of  convenience.*"  Generally, 
statutes  which  confer  upon  public'  officers  power  to  act,  for  the  sake  of  justice  or 
concerning  public  interests  or  the  rights  of  third  persons,  though  permissive  in 
form,  are  mandatory,  and  impose  a  positive  duty  to  act  when  the  conditions  calling 
for  the  exercise  of  the  power  are  present.** 


65. 
337. 
66. 
67. 
68. 


Venable  v.  Schafer,  7  Ohio  C.  C.  (N.  S.) 


Struthers  v.  People,   116  111.  App.   481. 

See  4  C.  L.  1536. 

Lorenz  v.  U.  S.,  24  App.  D.  C.  337. 

69.  See  4  C.  L.  1535,  1536. 

70.  Fremont,  etc.,  R.  Co.  v.  Pennington 
County  [S.  D.]  105  N.  W.  929. 

71.  State  V.  Scaffer  [Minn.]  104  N.  W.  139; 
Fremont,  etc.,  R.  Co.  v.  Pennington  County 
[S.  D.]  105  N.  W.  929. 

72.  See  4  C.  L.  1537,  and  Special  Article, 
4  C.  L.  1543. 

73.  See  2  C.  L,.  1728. 

74.  A  failure  to  prop  the  roof  of  a  work- 
ing- place  in  a  mine,  as  provided  by  §  6871 
Rev.  St.  1905,  cannot  be  excused  because  the 
presence  of  props  might  render  mining  in- 
convenient or  impracticable.  Morris  yoal  Co. 
v.  Donley  [Ohio]  76  N.  B.  945. 

75.  See  4  C.  L.  1537. 

76.  77.  Propst  V.  Southern  R.  Co.,  139  N.  C. 
397,  51  S.  E.  920;  State  v.  Bryan  [Fla.]  39  So. 
929. 

78.  The  proviso  to  Code  §  192,  added  by 
Acts  1905,  p.  398,  c.  367,  given  a  broad  inter- 
pretation so  as  to  apply  to  all  railroad  com- 


panies, both  foreign  and  domestic.    Propst  v. 
Southern  R.  Co.,  139  N.  C.  397,  51  S.  E.  920. 

79.  Last  proviso  of  Laws  1895,  c.  306,  p. 
720,  applies  to  whole  statute.  State  v.  "Web- 
ber [Minn.]  105  N.  W.  68. 

80.  Propst  V.  Southern  R.  Co.,  139  N.  C. 
397,  51  S.  E.  920. 

81.  See  4  C..L.  1536, 

8a.  State  V.  Barry  [N.  D.]  103  N.  W.  637. 
Code  §  530,  relative  to  interest  on  Judgments, 
is  directory  only  so  far  as  it  provides  that 
the  judgment  must  itself  state  that  it  shall 
bear  interest  from  its  date  until  paid,  the 
intent  of  the  legislature  being  to  allow  in- 
terest on  judgments.  McNeill  v.  Durham  & 
C.  R.  Co.  138  N.  C.  1,  50  S.  E.  458. 

83.  Appeal  of  Spencer  [Conn.]  61  A.  1010. 
The  code  provisions  as  to  selecting  jurors  are 
directory  and  are  to  be  given  a  liberal  con- 
struction, a  substantial  compliance  there- 
with is  all  that  is  necessary.  People  v  Rich- 
ards [Cal.  App.]  82  P.  691.  The  requirement 
of  Rev.  St.  1901,  p.  3864,  requiring  the  as- 
sessor to  attach  his  certificate  to  the  assess- 
ment roll,  is  directory.  Wallapai  Mining  & 
Development  Co.  v.  Territory  [Ariz.]  84  P    85 

84.  That  part  of  §   8246,  Rev.  Codes  1899' 
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(§5)  G.  Strict  or  liberal  constructions?^ — The  rule  of  strict  construction 
when  applicable  is  subordinate  only  to  that  cardinal  rule  in  the  construction  of  all 
statutes  ,that  the  true  intention  of  the  lawmakers  should  be  ascertained  and  carried 
out.'* 

Statutes  changing  the  common  law?'' — Statutes  in  derogation  of  the  common 
law  must  be  strictly  construed/'  and  are  not  presumed  to  change  or  alter  it  further 
than  is  expressly  declared  by  the  terms  thereof.'"  The  common  law  is  not  to  be 
deemed  abrogated  by  statute  unless  it  clearly  appears  that  such  was  the  legislative 
intent."" 

Penal  statutes?^ — Penal  statutes  are  to  be  strictly  construed,"^  and  persons, 
matters,  and  things  which  are  not  clearly  included  cannot  be  brought  within  their 
operation  by  mere  construction,"'  but  the  rule  should  not  be  so  applied  as  to  thwart 
the  manifest  intention  of  the  legislature."*  The  only  exception  to  the  rule  requir- 
ing strict  construction  of  statutes  which  are  in  their  nature  penal  is  in  the  case 
of  those  which  provide  for  more  than  actual  compensation,  such  as  double  or  treble 
recovery."^  Tn  California  all  the  provisions  of  the  penal  code  are  to  be  construed 
according  to  the  fair  import  of  their  terms,  to  effect  its  object,  and  promote  justice."" 

Various  other  strict  constructions?'' — The  general  rule  is  that  statutes  grant- 
ing authority  to  levy  special  assessments  against  private  property  must  be  strictly 
construed  and  the  mode  of  procedure  prescribed  closely  followed  in  all  essential 
details."'  Statutes  granting  special  and  exclusive  privileges  are  to  be  strictly  con- 
strued, the  presumption  being  that  the  state  has  granted  in  express  terms  all  that 


relative  to  action  of  Judges  when  juries  im- 
pose higher  or  lo^wer  punishments  than  au- 
thorized by  law,  is  mandatory.  State  v.  Barry 
[N.  D.]  103  N.  W.  637.  In  the  determination 
of  the  question  as  to  whether  or  not  a  pro- 
vision as  to  the  proceedings  of  a  public  offi- 
cer is  of  the  essence  of  the  thing  to  be  ac- 
complished, the  cases  agree  that  significance 
is  to  be  attached  to  the  nature  of  the  act, 
and  also  the  language  and  form  in  which 
the  provision  is  couched,  as,  for  instance, 
whether  or  not  it  is,  on  the  one  hand,  af- 
firmative and  such  as  would  naturally  be 
chosen  to  prescribe  directions  for  an  orderly 
and  proper  dispatch  of  business,  or,  on  the 
other,  negative  or  prohibitive,  or'expressive 
of  a  condition  precedent,  or  appropriate  to 
the  creation  of  a  limitation  of  power.  Appeal 
of  Spencer   [Conn.]   61  A.  1010. 

85.  See  4  C.  L.  1537. 

86.  Casey  v.  St.  Louis  Transit  Co.  [Mo. 
App.]   91  S.  W.  419. 

87.  See  4  C.  L..  1537. 

88.  McNemar  v.  Cohn,  115  111.  App.  31; 
Brown  v.  Rouse,  116  111  App.  513,  Hay  v. 
Baraboo  [Wis.]  105  N.  "W.  654.  Civ.  Code 
1895,  §  3777,  providing  that  certain  limita- 
tions of  actions  shall  run  against  the  state 
in  tax  matters.  Georgia  R.  &  Banking  Co.  v. 
Wright  [Ga.]  53  S.  E.  251.  The  "Civil  Rights 
Act,"  Starr  &  Curtis'  Rev.  St.  §  84,  c.  38, 
p.  1247,  creates  a  new  liability  unknown  to 
the  common  law.  Grace  v.  Mosele.v,  112  111. 
App.  100.  Rev.  St.  1899,  §  2864,  for  the  for- 
feiture of  $5,000  for  wrongful  death  through 
negligence  of  corporations,  is  in  derogation 
of  the  common  law.  Casey  v.  St.  Louis  Tran- 
sit Co.   [Mo.  App.]  91  S.  W.  419. 

89.  Brown  v.  Rouse,  116  111.  App.  513. 
00.     McNemar  v.   Cohn,   115  111.  App.  31. 
91.     See  4  C.  L.  1537. 

93.  Field  v.  U.  S.  [C.  C.  A.]  137  F.  6;  Chi- 
cago,  etc.,   R.   Co.   V.   People,   217   111.   164,   75 


N.  B.  368.  Code,  §§  2125,  2129,  2130,  prohibit- 
ing combinations  by  common  carriers  to  pre- 
vent continuous  shipments,  are  penal  ill 
character.  Clark  v.  American  "Express  Co. 
[Iowa]  106  N.  W.  642.  Rev.  St.  1899,  §  2864, 
for  the  forfeiture  of  $5,000  for  wrongful 
3eath  through  negligence  of  corporations,  is 
a  penal  statute.  Casey  v.  St.  Louis  Transit 
Co.  [Mo.  App.]  91  S.  W.  419.  Laws  1897,  c. 
384,  p.  313,  §  30,  requiring  annual  reports 
from  corporations  and  making  directors  per- 
sonally liable,  must  be  strictly  construed  in 
favor  of  the  directors.  Hoboken  Beef  Co.  v. 
Hand,  104  App.  Div.  390,  93  N.  Y.  S.  834. 

93.  Chicago,  etc.,  R.  Co.  v.  People,  217  111. 
164,  75  N.  B.  368.  The  officer  of  a  bankrupt 
corporation,  who  is  not  and  has  not  been  a 
bankrupt  cannot  be  punished  under  §  29b, 
Bankrupt  Law  of  July  1,  1898,  c.  541,  30  St. 
554  (U.  S.  Comp.  St.  1901,  p.  3433),  for  con- 
cealing the  property  of  the  corporation  from 
Its  trustee.  Field  v.  U.  S.  [C.  C.  A.]  137  F.  6. 
Rev.  St.  1899,  §  1255,  relative  to  the  receipt 
and  dispatch  of  messages  by  telephone  and 
telegraph  companies,  is  penal,  and  any  party 
sought  to  be  punished  under  it  must  be 
brought  strictly  within  its  penal  provisions. 
Pollard  V.  Missouri  &  K.  Tel.  Co.  [Mo.  App.] 
90  S.  W.   121. 

94.  State  V.  Kiley  [Ind.  App.]76  N.  B.  184. 

95.  Casey  v.  St.  Louis  Transit  Co.  [Mo. 
App.]    91  S.  W.   419. 

96.  Pen.  Code  §  4.  And  this  rule  applies 
to  penal  statutes  not  a  part  of  the  Code;  Act 
Mar.  12,  1887  (St.  1886-87,  p.  112,  c.  95),  §  8, 
relative  to  the  exploding  of  explosives  in  cer- 
tain places.  In  re  Mitchell  [Cal.  App.]  82  P. 
347. 

97.  See    4   C.   L.    1537. 

98.  Pittsburgh,  etc.,  R.  Co.  v.  Oglesby 
[Ind.]    76  N.   E.   165. 
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it  designed  to  grant  at  all,"'  and  any  ambiguity  in  the  terms  of  the  grant  must  be 
resolved  against  the  grantee  and  in  favor  of  the  public.^ 

Bemedial  statutes.^ — While  the  rule  is  that  remedial  statutes  are  to  be  liberally 
construed,^  the  rule  is  never  carried  to  the  extent  of  giving  the  act  retrospective  effect, 
unless  such  an  intent  appears  in  the  act.* 

Revisions.^ 

Other  liberal  constructions." 

(§5)  H.  Partial  invalidity.'' — If  the  unconstitutional  provisions  of  a  statute 
are  not  essentially  and  inseparably  connected  with  the  valid  portions,  so  that  they 
may  be  disregaxded  and  the  legislative  purpose  may  be  accomplished  independently 
of  them,  it  is  the  duty  of  the  court  to  give  effect  to  so  much  of  the  act  as  is  good,' 
but  where  the  unconstitutional  portions  of  the  act  were  oKviously  the  principal,  if 
not  the  sole  inducement  for  the  passage  of  the  act,"  or  are  of  such  import  that  the 
other  parts  vrithout  them  would  cause  results  not  contemplated  or  desired  by  the 
legislature,  then  the  entire  act  must  be  held  inoperative ;  ^°  and  if  a  particular  pro- 
vision is  unconstitutional,  it  cannot  be  given  effect  in  part  if  the  result  Avould  be 
to  accomplish  a  purpose  which  the  lawmaking  power  never  intended,  or  where  the 


99,  1.     Blair  v.  Chicago,  26  S.  Ct.  427. 

2.  See   4   C.   L.    1538. 

3.  Revenue  Act  (Acts  1901,  p.  373,  c.  174) 
§  81,  is  remedial  in  its  nature  and  broadly 
constructed.  State  v.  Kelly,  111  Tenn.  583, 
82  S.  W.  311. 

4.  Eddy  V.  Morgan,  216  111.  437,  75  N.  E. 
174. 

5.  See  4  C.  L.  1536. 

8,  7.     See  4  C.  L.  1538. 

8.  State  V.  Bryan  [Pla.]  39  So.  929.  Where 
the  first  section  of  a  statute  conforms  to  the 
obvious  policy  and  intent  of  the  legislature, 
it  is  not  rendered  inoperative  by  inconsist- 
ent provisions  in  a  later  section  "which  do 
not  so  conform,  but  such  later  provisions  are 
nugatory  and  will  be  disregarded.  State  v. 
Bates  [Minn.]  104  N.  W.  709.  The  questio.n 
whether  the  latter  part  of  Pen.  Code  1895, 
art,  402,  as  amended  by  Gen.  Laws  1903,  p.  55, 
c.  40,  is  unconstitutional  and  vitiates  the 
•entire  article  as  amended  held  immaterial, 
the  prosecution  being  sustainable  under  the 
article  as  it  stood  before  amendment.  Ulotli 
V.  State  [Tex.  Cr.  App.]  13  Tex.  Ct.  Rep.  521. 
87    S.   W.    822. 

Acta  partially  valid:  The  Invalidity  of 
part  of  V.  S.  4663,  relative  to  sale  of  drugs 
by  dealers  in  general  merchandise,  does  not 
affect  the  part  relating  to  the  sale  by  med- 
ical practitioners,  wholesale  dealers,  etc. 
State  V.  Abraham  [Vt.]  61  A.  766.  Shan- 
non's Code,  §  7423,  workhouse  law  §  18,  is 
unconstitutional  as  a  delegation  of  legisla- 
tive power,  but  is  so  independent  of  the  rest 
of  the  act  as  not  to  affect  it.  Fite  v.  State, 
114  Tenn.  646,  88  S.  W.  941.  The  provision 
of  Loc.  Acts  1905,  No.  392,  p.  128,  relative 
to  salary  of  mayor,  is  valid  notwithstanding 
the  invalid  part  relative  to  courts.  City  of 
Battle  Creek  v.  Barnes  [Mich.]  12  Det.  Leg. 
N.  1034,  106  N.  W.  1119.  Unconstitutional 
provisions  in  Sess.  Laws  1905,  p.  325,  o.  66, 
held  not  to  affect  the  rest  of  the  act.  State 
V.  Drexel  [Neb.]  105  N.  W.  174.  Acts  1902, 
p.  98,  No.  90,  regulating  traffic  in  intoxicat- 
ing liquors,  is  not  entirely  void  by  reason  of 
the  invalidity  of  §  21,  excepting  certain  sales. 
State  V.  Hazelton  [Vt.]  63  A.  305.  Laws 
1893,   p.    136,    requiring   custodians    of   publio 


funds  to  account  for  interest  thereon,  though 
void  as  to  state  officers,  is  atherwise  valid 
City  of  Chicago  v.  Wolf  [in.]  77  N.  B.  414 
Acts  1905,  p.  30,  0.  11,  to  establish  a  graded 
school  in  Kernersville,  is  not  entirely  invalid 
on  account  of  the  provisions  in  §  7  illegally 
discriminating  between  the  "white  and  col- 
ored races.  Lowery  v.  Kernersville  Graded 
School  Trustees  [N.  C]  52  S.  E.  267.  '  Uncon- 
stitutional portion  of  St.  1903,  p.  350,  c.  381, 
for  construction  of  bridge  by  city  of  Boston, 
separable  from  valid  part.  Wheelwright  v. 
Boston,  188  Mass.  521,  74  N.  B.  937.  Conced- 
ing that  the  provisions  of  Sess.  Laws  1905,  c. 
16,  p.  200,  §§  12,  13,  relating  to  election  of 
police  judge,  are  invalid, -the  rest  of  the  act 
is  not  affected  thereby.  State  v.  Malone 
[Neb.]  105  N.  W.  893.  Sess.  Laws  1905,  p. 
377,  c.  180,  prohibiting  unauthorized  sale  of 
railroad  transportation,  is  not  invalidated 
by  provisions  of  §  5,  conceding  their  inva- 
lidity. In  re  O'Neill  [Wash.]  S3  P.  104.  Cer- 
tain provisions  in  Laws  1905,  c.  5384,  relative 
to  the  management  of  the  state  education.il 
institutions  of  Florida,  even  if  invalid,  coulrl 
not  avoid  the  entire  act.  State  v.  Bryan 
[Fla.]    39  So.   929. 

9.  State  V.  Galusha  [Neb.]  104  N.  W.  197. 
Held  to  govern  in  case  of  a  scheme  of  legis- 
lation for  a  particular  purpose  where  the 
law,  specially  enacted  to  create  it  and  re- 
ferring to  other  la"ws  required  for  a  com- 
plete plan,  is  unconstitutional  and  was  the 
inducement  to  the  rest  of  the  scheme.  Hu- 
ber  V.  Martin    [Wis.]    105  N.   W.    1031. 

10.  State  V.  Patterson  [Fla.]  39  So.  398. 
Entirely  votd;     The    biennial    election    law 

(H.  R.  235,  Sess.  Laws  1905)  held  entirely 
void.  State  v.  Galusha  [Neb.]  104  N.  W.  197. 
Pen.  Code  §  321,  prohibiting  combinations, 
etc.,  being  inseparably  connected  with  §  32.5, 
which  is  unconstitutional  under  Const.  U.  S. 
amdt.  14,  is  invalid.  State  v.  Cudahy  Pack- 
ing Co.  [Mont.]  82  P.  833.  In  Acts  1905 
(House  Enrolled  Act  70),  amending  the  char- 
ter of  Battle  Creek,  a  provision  that  the  a.s- 
sociate  judge  of  the  municipal  court  created 
shall  exercise  his  powers  subject  to  the  dis- 
cretion of  the  judge  vitiates  the  entire  act. 
Attorney  General  v.  Loomis    [Mich.]    12   Det. 
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legislative  intent  is  doubtful."  Invalid  provisions  of  an  act,  not  operating  to  avoid 
the  whole,  cannot  be  relied  on  to  excuse  the  perfo.rmance  of  a  duty  enjoined  by  tlhe 
valid  portions  of  the  act.^^ 

§  6.  Retrospective  effect}^ — Eetrospective  legislation  impairing  vested  rights 
or  obligation  of  contracts  is  elsewhere  treated.^* 

In  generaU^ — All  statutes  are  to  be  construed  prospectively  only,  unless  the 
language  used  clearly  requires  a  retrospective  construction,!"  and  the  rule  applies 
to  repeals  and  revisions  of  the  revenue  laws,!^  but  in  some  instances,  in  the  appli- 
cation of  remedial  statutes,  the  rule  is  applied  with  less  strictness.'^  Courts,  how- 
ever, do  not  look  with  favor  upon  retroactive  or  retrospective  legislation." 

Eetrospective  legislation  is  not  invalid  unless  prohibited  by  the  constitutionj^" 
or  unless  they  partake  of  the  nature  of  ex  post  facto  laws,"  impair  the  obligation 
of  contracts,^^  deprive  a  citizen  of  property  without  due  process  of  law,"  or  disturb 


Leg.  N.  553,  105  N.  W.  4.  Acts  1905,  c.  5420, 
discriminating  between  wliite  and  colored 
pasengers  on  street  cars,  Iield  entirely  void 
under  Const.  U.  S.  11th  amdt.  §  1.  State  v. 
Patterson    [Fla.]    39    So.    398. 

11.  In  the  San  Francisco  Freeholders' 
Charter,  §  2,  providing  for  certain  concur- 
rent jurisdiction  hy  the  police  court  with  the 
superior  court,  rendering  the  section  invalid, 
the  provision  as  to  such  concurrence  of  ju- 
risdiction cannot  be  separated  so  as  to  give 
the  police  court  an '  exclusive  Jurisdiction. 
Robert  v.  Police  Court  of  City  &  County  of 
San   Francisco    [Cal.]    82   P.    838. 

13.     State  V.  Malone    [Neb.]   105  N.  "W.   893. 

13.  See  4  C.  L.  1539. 

14.  See  Constitutional  Law,   5  C.  L.   619. 

15.  See   4  C.  L.   1539. 

16.  Atwood  V.  Buckingham  [Conn.]  62  A. 
616;  Greenwood  v.  Trigg,  Dobbs  &  Co.  [Ala.] 
39  So.  361;  Virhitlock  v.  Hawkins  [Va.]  53  .S. 
E.  401;  Swift  &  Co.  v.  Newport  News  [Va.] 
52  S.  B.  821;  Old  Forge  School  District,  27 
Pa.  Super.  Ct.  586;  United  States  v.  Atchison, 
etc.,  R.  Co.,  142  F.  176.  The  fact  that  the 
legislature  incorporates  the  original  act  in 
an  amendment  and  then  adds  new  provisions 
does  not  show  a  legislative  intent  to  give 
the  new  matter  a  retrospective  effect,  but  is 
simply  a  compliance  with  the  constitutional 
requirement  as  to  setting  forth  the  law 
amended.  Eddy  v.  Morgan,  216  111.  437,  75 
N.  B.  174.  Code  §  1898,  relating  to  computa- 
tion on  foreclosure  by  a  building  association, 
is,  by  the  express  provisions  of  Acts  27th 
Gen.  Assem.  p.  32,  c.  48,  applicable  to  con- 
tracts made  prior  to  the  taking  effect  of  the 
Code.  Iowa  Cent.  Bldg.  &  Loan  Ass'n  v. 
Klock    [Iowa]    104  N,   W.   352. 

Held  not  retrospective:  Laws  1899,  p.  101, 
amending  Laws  Apr.  29,  1887  (Laws  1887,  p. 
122),  a  i)olice  pension  act.  Eddy  v.  Morgan. 
216  111.  437,  75  N.  E.  174.  Laws  1905,  p.  194. 
amending  Act  July  1,  1874  (Kurd's  Rev.  St. 
1903,  c.  89),  relating  to  divorce  as  construed. 
Olsen  V.  People,  219  111.  40,  76  N.  E.  89.  Act 
Feb.  5,  1903,  P.  L.  4,  relating  to  school  df.'i- 
tricts  in  townships  and  boroughs  erected 
therefrom.  Old  Forge  School  DLstriot,  27  Pa. 
Super.  Ct.  586.  Act  Feb.  19,  1903,  §  3  (32 
Stat.  848,  c.  708  [TJ.  S.  Comp.  St.  Supp.  190o, 
p.  600]),  known  as  the  "Blkins  Act."  United 
States  V.  Atchison,  etc.,  R.  Co.,  142  F.  176. 
Laws  1893,  p.  13S7,  o.  601,  as  amended  by 
Laws  1896,  p  215,  c.  272,  prohibiting  mar- 
riage, between  uncles  and  nieces,  did  not  in- 
validate a  prior  marriage  between  such  rela- 


tives. Weisberg  v.  Weisberg,  98  N.  T.  S.  260. 
Act  Feb.  23,  1899  (Acts  1898-99,  p.  34),  amend- 
ing Code  1896,  §§  1920-1922,  as  to  filing  judg- 
ments In  probate  ofBce,  etc;,  is  prospective 
and  does  not  cure  a  defective  certificate 
previously  filed.  Greenwood  v.  Trigg,  Dobbs 
&  Co.  [Ala.]  39  So.  361.  Under  Act  June  4, 
1901,  P.  L.  364,  municipal  liens  have  no  pri- 
ority over  mortgages  executed  prior  thereto. 
Martin  v.  Greenwood,  27  Pa.  Super.  Ct.  245. 
Held  retrospective;  Act  July  6,  1905  (Pub. 
Acts  1905,  p.  413,  c.  217),  relative  to  the  re- 
covery of  forfeitures  in  actions  pending  un- 
der Gen.  St.  1902,  §  324,  when  that  section 
was  repealed,  is  retroactive.'  Atwood  v. 
Buckingham   [Conn.]    62  A.  6l6. 

17.  Rev.  Codes  1895;  Laws  1897,  o.  126,  p. 
256,  and  Laws  1901,  c.  166,  p.  221,  relating  to 
redemption  from  tax  sales,  do  not  apply  to 
certificates  issued  under  former  law.  Blake- 
more  V.  Cooper   [N.  D.]    106  N.  W.   566. 

18.  Laws  1899,  p.  101,  amending  Laws  Apr. 
29,  1887  (Laws  1887,  p.  122),  the  police  pen- 
sion act,  Is  not  a  remedial  act  within  the 
rule  giving  such  acts  retrospective  effect. 
Eddy  V.  Morgan,  216  111.  437,  75  N.  E.  174. 

10.  Whitlock  V.  Hawkins  [Va.]  53  S.  B. 
401. 

20.  There  is  no  such  prohibition  in  the 
Connecticut  constitution.  Atwood  v.  Bucking- 
ham [Conn.]  62  A.  616.  Sess.  Laws  1902,  p. 
73,  c.  3,  §  65,  imposing  an  annual  state  license 
tax  on  the  stock  of  foreign  corporatiotis,  is 
not  an  ex  post  facto  or  retrospective  law, 
within  the  prohibition  of  Const,  art.  2,  §  11, 
because  Sess.  Laws  1897,  p.  157,  c.  51,  and 
Sess.  Laws  1901,  p.  116,  c.  52,  required  the 
payment  of  certain  fees  before  doing  busi- 
ness in  the  state.  American  Smelting  &  Re- 
fining Co.  V.  People   [Colo.]    82  P.   531. 

21.  Whitlock  V.  Hawkins  [Va.]  53  S.  E. 
401.  Laws  1901,  c.  4930,  §  4,  p.  59,  which  was 
expressly  repealed  by  Laws  1903,  c.  5187,  p. 
131,  held  to  be  in  force  and  effect  as  to  de- 
fendant to  prevent  the  repealing  act  from 
being  ex  post  facto  legislation.  Goode  v. 
State   [Fla.]   39  So.  461. 

22.  Whitlock  V.  Hawkins  [Va.]  53  S.  B. 
401.  Act  Mar.  2,  1903  (St.  1903,  p.  67,  c.  61), 
amending  Pol.  Code  §  3443,  so  as  to  provide 
an  additional  method  of  contesting  the  right 
to  purchase  public  land,  etc.,  though  retroac- 
tive, impairs  no  obligation  of  contract  as  it 
merely  gives  a  new  remedy.  Boggs  v.  Ga,ne- 
ard  [Cal.]   84  P.  195.  .„    „     t, 

23.  Whitlock  V.  Hawkins  [Va.]  53  S.  B. 
401. 
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vested  rights.'*  As  long  as  vested  rights  are  not  impaired,  retrospective  laws  giv- 
ing new  and  additional  remedies  for  existing  rights,  or  giving  a  remedy  at  law 
where  one  previously,  existed  in  equity  only,  or  vice  versa,  are  valid ; "'  and  a  statute 
respecting  practice  passed  during  the  pendency  of  proceedings  in  the  lower  court 
and  remaining  in  force  will  be  applied  in  the  final  disposition  of  the  case,'"  but 
a  judgment  correct  at  the  time  it  was  rendered  and  properly  affirmed  by  the  su- 
preme court  cannot  be  affected  on  a  rehearing  by  a  statutory  change  In  practice 
made  after  the  decision  on  appeal."  Statutes  are  not  to  be  construed  so  as  to  in- 
terfere with  vested  rights  if  their  terms  admit  of  any  other  reasonable  construc- 
tion.^« 

Curative  acts.^ — A  curative  act  can  be  effectual  to  do  that  only  which  the 
legislature  would  have  beett  competent  to  provide  for  and  require  to  be  done  by  a 
law  prospective  in  its  operation.^"  The  legislature  can  no  more  validate  an  elec- 
tion carried  by  a  corrupt  use  of  money,  or  by  the  votes  of  infamous  persons,  than 
it  could  authorize  such  proceedings  by  prior  action.'*'  The  idea  implied  in  the 
ratification  of  an  act  performed  without  previous  legislative  authority  is  that  it 
communicates  authority  which  relates  back  to,  and  restrospectively  vivifies  and 
legalizes,  the  act  as  if  the  power  had  been  previously  given.'^  Curative  acts  apply- 
ing to  all  places,  things,  or  subjects  affected  by  the  conditions  remedial  are  not 
objectionable  as  special  legislation.'^  While  the  legislature  of  Texas  cannot,  under 
the  constitution,  by  special  act  create  a  municipal  eorporatibii  having  a  population  of 
10,000  or  less,  yet  it  can,  by  special  act,  pass  a  curative  act  legalizing  the  defective - 
incorporation  of  a  city  already  in  existence  under  the  general  laws.'*  The  effect 
of  a  curative  act  is  not  destroyed  by  its  subsequent  repeal.'' 

§  7.     Repeal.     A.  In  general.^" — There  must  appear  to  have  been  an  inten- 
tion of  the  legislature  to  repeal.'''     An  act  is  not  repealed  or  superseded  by  a  sub- 


24.  The  inheritance  tax  law  of  Louisiana, 
approved  June  28,  1904,  even  if  retroactive, 
is  not  unconstitutional  as  an  Interference 
with  vested  rights.  Succession  of  Levy  [La.] 
39  So.   37. 

25.  Bogg-s  v.  Ganeard  [Cal.]  84  P.  195.  An 
act  making-  broader  the  right  of  joinder  may 
be  made  applicable  to  pending  actions  in 
which  judgment  has  not  yet  been  rendered. 
Gibson  v.  Miller,  7  Ohio  C.  C.    (N.  S.)   9S. 

26.  New  provisions  concerning  appeals  in 
street  opening  cases  incorporated  in  th«! 
Greater  New  York  charter.  In  re  Commis- 
sioner of  Public  Works,   97  N.  T.   S.   503. 

27.  Act  app.  Feb.  25,  1905,  p.  33,  c.  21,  pur- 
porting to  amend  Civil  Practice  Act,  §  197. 
Powell  v.  Nevada  C.  &  O.  R.  Co.  [Nev.l  82 
P.   96. 

28.  Jersey  City  v.  North  Jersey  St.  R.  Co. 
[N.  J.  Law]   61  A.  95. 

29.  See  2  C.  L.  1732. 

30.  Whltlock  V.  Hawkins  [Va.]  53  S.  1£). 
401.  Laws  1903,  p.  148,  No.  92,  providing  a 
remedy  and  procedure  for  collection  of  taxes 
due,  even  if  retrospective,  is  so  only  in  vali- 
dating proceedings  which  might  have  been 
authorized  in  advance.  Walapai  Mining  & 
Development  Co.  v.  I'crritory  [Ariz.]  84  P.  85. 
Under  Const,  art.  8,  §  10,  providing  that  no 
municipality  shall  give  any  money  or  prop- 
erty or  loan  Its  money  or  credit  to  any  in- 
dividual. Laws  1903,  p.  1182,  c.  515,  validat- 
ing any  bona  flde  payment  by  a  county  treas- 
urer to  a  supervisor  of  the  taxes  from  rail- 
road corporations  in  the  town,  did  not  vali- 
date such  a  payment  wrongfully  made  prior 


to  the  passage  of  the  act.  Town  of  Walton 
v.  Adair,  97  N.  T.  S.  868.  Act  Mar.  17,  1906, 
to  amend  and  re-enact  chapter  23  of  the  Code 
as  previously  amended,  and  to  validate  as- 
sessments made  under  such  chapter  as 
amended,  held  valid  as  curative  legislation. 
Whitlock  V.  Hawkins  [Va.]  53  S.  E.  401.  Act 
Apr.  8,  1899  (P.  L  57),  known  as  the  "Cura- 
tive Act"  validatin'^  street  improvements 
made  under  invalid  laws  or  ordinances,  's 
constitutional.  In  re  Marshall  Avenue  [Pa.] 
62  A.  1085. 

31.  Red  River  Furnace  Co  v."  Tenness  e 
Cent.  R.  Co.,   113  Tenn.   6P7,   87   S.  W.   1016. 

32.  Acts  1903,  p.  796,  c.  276,  vaMda'el  a 
railroad  stock  subscription.  Red  River  Fur- 
nace Co.  V.  Tennessee  Cent.  R.  Co.,  113  Tenn. 
697,  87  S.  W.  1016. 

33.  Gen.  Laws  1905,  cc.  76,  77,  pp.  93,  9-1, 
legalizing  sthool  bonds  voted  on  by  cities, 
under  Gen.  Laws  1893,  c.  204,  p.  333.  and 
amendatory  acts.  ar3  valid.  State  v.  Brown 
[Minrf.]    106  N.  W.  477. 

34.  Sp.  Laws  27th  Leg.  (1st  Call»d>Sess.). 
p.  1,  held  valid.  State  v.  Larkin  [Tex.  Civ. 
App.]   90  S.  W.  912. 

35.  Act  of  Illinois,  June  9,  1897,  ratifying 
grants  to  street  rail"way  companies  of  per- 
mission to  use  cat'l\  electric,  or  other  mo- 
tive power.     Blair  v.  Chicago,  26  S.  Ct.  427. 

36.  See  4  C.  L.  1540. 

37.  Struthen   v.    People,    116    111.    App.    481. 
Where  a  street  railway  company  was  already 
in   existence  and   had  acquired   the   right   t" 
make  alterations  In  its  charter,  etc  ,  as  ,. 
vided  in  Act  Mar.  20.  1903  (Acts  1903,  ».  llo,. 
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sequent  unconstitutional  act.'*  The  words  "all  other  acts  and  parts  of  acts  in  con- 
flict with  this  act,"  in- a  repealing,  section,  add  nothing  to  the  legal  effect  of  the 
act.'"  A  statute  which  is  operative  is  not  repealed  by  being  changed  to  one  that 
is  effective  only  upon  adoption  by  vote  of  the  people  of  a  county,  but  such  a  change 
is  an  amendment.*"  Statutes  existing  when  a  new  eonstitiition  is  adopted,  and 
inconsistent  with  its  provisions,  are  nullified  by  such  constitution.'"^ 

Effect  on  vested  rights.*^ — A'ested  rights  secured  by  the  constitution  cannot 
be  disturbed  by  the  legislature,*''  nor  the  obligation  of  a  legislative  contract  im- 
paired.** The  right  of  the  general  government  to  an  income  tax  which  had  at- 
tached to  an  officer's  pay  was  not  taken  away  by  a  repealing  act.*' 

Effect  on  penalties.*" — Pending  prosecutions  are  not  affected  by  the  repeal  of 
statutes  when  excepted  by  saving  clauses.*' 

Repeal  of  repealing  statutes.*^ 

Effect  on  pending  actions.*^ — A  general  saving  clause  whether  in  the  repealing 
act  or  in  the  general  statutes,  providing  that  the  repeal  of  a  statute  shall  not  affect 
accrued  rights  or  pending  causes,  protects  such  rights  or  causes,'"  but  in  the  ab- 
sence of  such  saving  clause  or  statute,  the  right  to  bring  suit  to  recover  a  penalty 
or  forfeiture  falls  with  the  act  providing  for  it,'^  although  in  Indiana,  where  a 
statute,  under  which  a  liability  has  accrued  has  been  repealed,  and  the  repealing 
act  does  not  provide  for  the  extinguishment  of  such  liability,  the  repealed  statute 


amending  Code  §  1283,  its  right  to  do  so  was 
saved  from  repeal  by  the  reserving  clans  j 
of  Act  Ala.  Oct.  2,  1903,  p.  336,  §  47.  Mont- 
gomfry  Amusement  Co.  v.  Montgomery  Trac- 
tion Co..  139  F.   353. 

38.  Gen.  Acts  1903,  p.  566,  fixing  the  time 
for  holding  the  circuit  court  in  Washington 
county,  being  unconstitutional,  the  terms  of 
that  court  remained  as  fixed  in  act  approved 
Feb.  21,  1899,  Acts  1898-99.  p.  1345  YeUow 
Pine  Lumber  Co.  v.  Randall  [Ala.]  39  So.  565. 

39.  Struthers  v.  People,  116  I  1.  App.  481. 
Although  such  a  clause  has  the  form  of  an 
express  repeal,  yet  in  legal  effect  it  ex- 
presses nothing  more  than  a  legislative  In- 
tention of  repealing  all  prior  acts  and  parts 
of  acts  conflicting  with  the  provisions  found 
in  the  body  of  the  new  act.  State  v.  Drexel 
[Neb.]   105  N.  W.  174. 

40.  Acts  1903,  p.  408,  c.  177,  prohibiting 
the  running  at  large  of  small  stock  in  cer- 
tain cases,  was  so  changed  by  Acts  1905,  p. 
670,  c.  316.  Wright  v.  Cunningham  [Tenn.] 
91   S.   W.    293.  ^^^    ,   ^„ 

41.  Swift  &  Co.  V.  Newport  News  LVa.J  hi 
S.  E.  821. 

42.  See  4  C.  L.  1540. 

43.  Laws  1901,  p.  966,  c.  354,  5  80,  limiting 
to  6  months  the  right  of  action  against  offi- 
cers of  a  corporation  failing  to  file  annual 
reports,  affected  only  the  remedy  and  did  not 
interfere  with  any  vested  rights  in  any  per- 
son entitled  to  recover.  Davidson  v.  Witt- 
haus,  106  App.  Div.  182,  94  N.  T.  B.  428. 

44.  The  assurance  held  out  by  the  state 
at  tax  sales  by  the  revenue  laws  of  1890,  as 
amended  in  1891,  that  tax  cert  fl:ate3  and 
deeds  would  be  prima  facie  evidence  of  reg- 
ularity, constituted  a  substantial  inducement 
to  the  purchase  and  the  contract  with  the 
state,  which  could  not  be  taken  away  by 
subsequent  legislation  without  impairment 
of  contract  obligations.  Blakemore  v.  Cooper 
TN  D  1  106  N.  W  566,  following  and  approy- 
[,fg  Fisher  V.  Betts,  12  N.  D.  197  96  N.  W 
132.     The    repeal    of    the    coyote   bounty   act 


(St.' 1891,  p.  280,  c.  198)  did  not  dstroy  the 
effect  of  certificates  as  to  claims  already  ac- 
crued. Bickerdike  V.  St-te,  l44  Cal.  681,  78 
P.  270.  Laws  1905,  c.  5384  rep  aling  varlou.s 
acts  relative  to  the  state  educational  Insti- 
tutions and  providing  a  new  system  of  gov- 
ernment for  the  same,  does  not  violate  the 
obligation  of  any  contracts.  State  v  Bryan 
[Fla.]  39  So.  929.  The  repeal  ot  the  Illinois 
act  of  June  9,  1897,  ratifying  grants  to  street 
railway  companies  of  permission  to  use  ca- 
ble, electric,  or  other  nntive  power,  coul  1 
not  affect  contracts,  already  in  existence  and 
validated  by  it.  Blair  v.  Chicag-,  26  S.  Ct. 
427. 

45.  Repealing  Act  14th  July,  1870  116 
Stat.  L.  p.  261,  §  17).  Galm's  Case,  39  Ct.  CI. 
55 

46.  See  2  C.  L.   1733. 

47.  Under  Acts  1905,  p.  757,  c.  169,  §  699, 
relating  to  public  offenses  and  providing  for 
the  continuance  of  pending  prosecutions  un- 
der existing  laws,  such  prosecu'lons  were 
governed  as  to  procedure  by  the  former 
law.     Miller  v.  State  [Ind.]  76  N.  E.  245. 

48.  See  2  C.  L.  1733. 
4».     See    4   C.   L.   1541. 

60.  Under  Gen.  St.  1902,  5  1,  saving  ac- 
tions pending  for  the  recovery  of  penalties 
or  forfeitures,  the  repeal  of  5  324  for  the  re- 
covery of  penalties  from  administrators  did 
not  affect  pending  actions.  Atwood  v.  Buck- 
ingham [Conn.]  62  A.  616.  The  right  to  re- 
deem from  a  tax  sale  made  under  Laws  1890, 
c.  132,  p.  376,  was  a  "right  accrued"  per- 
petuated by  the  saving  clause  in  Rev.  Codes 
1895  §  2686,  notwithstanding  the  repeal  of 
the  1890  revenue  laws  by  Rev.  Cod »s  189... 
Blakemore  v.  Cooper  [N.  D.]  106  N.  W.  566 

51.  Atwood  V.  Buckingham  [Co.nn.]  62  A. 
616  The  provisions  of  Laws  1890,  c.  132,  p. 
376,  requiring  service  of  notice  to  terminate 
right  of  redemption  from  tax  sales,  is  still 
in  force  as  to  sales  made  thereunler  Blake- 
more v.  Coopsr  [N.  D.]   106  N.  W.   566. 
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will  be  treated  as  still  in  force  for  the  purpose  of  sustaining  any  proper  action  for 
the  enforcement  of  such  liability.^^ 

(§7)  B.  Implied  repeal.  In  greweraZ.^^— Eepeals  by  implication  are  not  fa- 
vored/* and  in  order  that  such  a  repeal  may  be  given  efEect,  the  two  statutes^  in 
question  must  be  irreconcilable.^^  Every  rule  of  construction  is  to  be  applied  with- 
out efficiently  harmonizing  provisions  seemingly  in  conflict  before  holding  that 
there  is  any  irreconcilable  inconsistency  between  them/"  the  legal  presumption  be- 
ing that  the  legislature  did  not  intend  to  keep  really  contradictory  enactments  in 
the  statute  book,  or  to  effect  so  important  a  measure  as  the  repeal  of  a  law,  without 
expressing  an  intent  to  do  so."  Nevertheless  a  subsequent  statute  repeals  a  prior 
one  in  so  far  as  they  are  clearly  repugnant,^^  althovigh  the  earlier  statute  is  not 
mentioned-  in  the  later  one,^"  and  even  where  statutes  ia  pari  materia  are  to  be  con- 
strued together,  so  as  to  make  a  harmonious  whole,  those  of  later  date  are  to  be 
given  controlling  preponderance  where  there  is  any  inconsistency  or  uncertainty,"" 
and  where  two  sections  in  the  same  act  are  irreconcilable,  the  provisons  of  the  later 


52.  Burns'  Ann.  St.  1901,  §  2JS.  Pitts- 
burgh, etc.,  R.  Co.  V.  Oglesby  [Ind.]  76  N.  E. 
165. 

53.  See  4  C.  L.  1541. 

54.  Struthers  v.  People,  116  111  App.  481; 
Hoffman  v.  H.  M.  Doud  &  Sons'  Lumber  Ci. 
[Mich.]  12  Det.  Leg-  N.  366.  101  N.  W.  4:4; 
Hay  V.  Baraboo  [Wis.]  105  N.  "W.  654;  Cen- 
tral City  V.  Morquis  [jNTe'i.]  lOS  N.  "W.  221; 
State  V.  Omaha  Elevator  Co.  [Neb.]  106  N. 
W.  979;  Lee  v.  State  [A'a.]  39  So.  366;  Town 
of  Benton  v.  Willis  [Ark.]  88  S.  W.  100'); 
Louisville  &  N.  R.  Co.  v.  Jarvis,  27  Ky.  L.  R. 
986,  87  S.  W.  759.  Especially  of  long  exist- 
ent laws.  State  v.  Vasquez  [Fla.]  38  So.  8S0 
Not  prohibited  by  the  Oregon  constitution. 
Sandys  v.  Williams   [Or.]    80  P.   642. 

55.  Struthers  v.  People,  116  111.  App.  481; 
Lee  V.  State  [Ala.]  39  So.  366.  Act  May  23, 
1901  (Kirby's  Dig.  §  5450),  relative  to  the  re- 
straint of  cattle  running  at  large  in  cities 
of  first  and  second  classes  and  incorporated 
towns,  does  not  repeal  Act  Apr.  20,  1805 
(Kirby's  Dig.  §  5451),  prescribing  procedure 
in  case  of  impounded  animals.  Town  of 
Benton  v.  WlHis  [Ark.]  88  S.  W.  1000.  Cob- 
bey's  Ann.  St.  1903,  §§  6130,  6131,  being  c.  72, 
p.  587,  Laws  1887,  do  not  operate  as  a  repeal 
of  that  part  of  §  8756  relating  to  the  liability 
of  municipalities  for  the  construction  and 
repair  of  bridges.  Central  City  v.  Morquls 
[Neb.]  106  N.  W.  221.  The  amendment  of 
1864  (2  Acts  1853-54,  p.  453,  c.  913)  was  not 
repealed  by  that  of  1869  (1  Acts  1869,  p.  230, 
c.  1393),  to  the  original  charter  of  the  Shelby 
Railroad,  (2  Laws  1850-51,  p.  368,  o.  431), 
§  8.  Louisville  &  N.  R.  Co.  v.  Jarvis,  27  Ky. 
L.  R.  986,  87  S.  W.  759.  Acts  1873,  p.  100,  c. 
64  (Shannon's  Code,  §§  4067,  6028),  giving 
county  courts  concurrent  jurisdiction  ■with 
the  chancery  and  circuit  courts  to  sell  real 
estate  of  decedents,  etc.,  does  not  impliedly 
repeal  the  Code  provisions  for  the  adminis- 
tration of  insolvent  estates.  Key  v.  Harris 
[Tenn.]  92  S.  W.  235.  The  local  option  law 
(Laws  1905,  p.  41,  c.  2,  §  1)  does  not  super- 
sede the  provisions  of  the  Portland  city 
charter  (Sp.  Laws  1903,  p.  3,  §  73,  subds-.  21, 
48)  relative  to  regulation  of  the  liquor 
traffic.      Sandys  v.   Williams    [Or  ]    80   P.    642. 

5«.  Hay  V.  Baraboo  [Wis.]  106  N.  W.  654. 
Gen.  Laws  1896,  c.  240,  §  10,  as  amd.  by  Pub. 
Laws  p.  81,  c.  671,  making  decrees  "conclu- 
sive" in  certain  cases,  harmonized  with  Gen. 


Laws,  c.  246,  §  2,  providing  for  setting  aside 
decrees  in  certain  cases.  Masterson  v.  WTiip- 
ple    [R.   I.]    61  A.    446. 

57.  Wilson  V.  State  [Pla.]  39  So.  471. 
Rev.  St.  1892,  §  2396,  is  not  repealed  by 
§  2598,  as  amended  by  Laws  1901,  c.  4965,  p. 
Ill,  they  not  being  contradictory  but  de- 
nouncing separate  and  distinct  offenses 
against  females.     Id. 

58.  Struthers  v.  People,  116  111.  App.  4S1; 
Sandys  v.  Williams  [Or.]  80  P.  642;  State  v. 
Drexel  [Neb.]  105  N.  W.  174.  The  anti-trust 
act  of  1897,  known  as  the  "Gondring  Act" 
(Sess.  Laws  1897,  p.  347,  c.  79),  was  repealed 
by  implication  by  the  "Junkin  Act"  (Sess. 
Laws  1905,  p.  636,  c.  162)  except  as  to  1  1, 
defining  "trusts."  State  v.  Omaha  Elevator 
Co.  [Neb.]  106  N.  W.  979.  If  there  is  an 
irreconcilability  between  the  domestic  wine 
act  (Acts  1877,  p.  53)  and  Acts  1877,  p.  335, 
prohibiting  the  sale  of  liquors  on  the  Island 
of  St.  Simons,  it  extends  only  to  the  wine 
whose  sale  is  the  subject  of  the  general  law, 
and  the  local  act  would  be  unrepealed  so  far 
as  it  related  to  liquors  other  than  the  wine 
referred  to  in  the  general  law.  James  v. 
State  [Ga.]  52  S.  B.  295.  The  conflict  be- 
tween §  2805  and  the  later  act  of  May  10,  1902, 
terminates  all  the  powers  of  city  boards  of 
equalization  appointed  under  the  prior  Sec- 
tion. State  V.  Godfrey,  6  Ohio  C.  C.  (N.  S.) 
511. 

Detennination  of  priority!  Where  an  an- 
nual volume  of  la"ws  contains  two  acts,  iden- 
tical except  as  to  the  penalty  imposed,  and 
both  signed  on  the  same  day,  it  is  competent 
for  a  reviewing  court,  having  before  it  the 
case  of  an  accused  person  sentenced  under 
one  of  these  acts,  to  determine  whether  the 
act  under  which  sentence  was  pronounced 
was  the  one  "actually  in  force.  Derby  v. 
State  of  Ohio,  6  Ohio  C.  C.  (N.  S.)  91.  In 
determining  such  a  question,  resort  will  first 
be  had  to  the  journals  of  the  two  houses  of 
the  General  Assembly,  and  failing  to  thus 
establish  which  act  was  the  last  to  be  signed, 
the  one  which  appears  last  in  the  printed 
volume,  and  to  which  the  compiler  of  that 
volume  has  given  the  highest  number,  will 
be  presumed  to  be  the  latest  expression  of 
the    lawmaking   power    on    that    subject.     Id. 

59.  Porter  v.  Waterman  [Ark.]  91  S.  W. 
754. 

60.  State  V.  Kiley  [Ind.  App.]  76  N.  E.  184. 
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one  will  govern.'^  Where  the  general  provisions  of  a  statute  conflict  with  the  ex- 
press provisions  of  a  later  act,  the  latter  governs,  although  the  words  of  the  earlier 
general  act,  standing  alone,  would  be  broad  enough  to  iuclude  the  subject  of  the 
more  particular  provisions,*"^  but  prior  acts  prohibiting  particular  kinds  of  combina- 
tions do  not  except  dealers  coming  thereunder  from  the  provisions  of  a  later  act 
covering  all  illegal  combinations."''  If  the  conflicting  part  of  the  later  act  is  un- 
constitutional and  void,  it  will  not  operate  to  repeal  the  former  act  by  implication."* 
Eepeals  by  implication  are  not  affected  by  constitutional  provisions  requiring  the 
subject  of  every  act  to  be  expressed  in  its  title. "° 

A  subsequent  statute  revising  the  ,whole  subject-matter  of  a  former  statute, 
and  evidently  intended  as  a  sultetitute  for  it,  repeals  the  former  statute,""  although 
there  are  no  express  words  to  that  effect."^ 

General  and  special  laws.^^ — Special  acts  are  not  repealed  by  general  ones  un- 
less specially  mentioned  or  such  purpose  is  apparent,""  or  unless  there  is  an  irrecon- 


61.  The  provisions  of  §§  160,  215,  County 
Government  Act  1897  (St.  1897,  p.  503,  c.  277), 
relating  to  tlie  assessor's  compensation  for 
collecting  poll  taxes,  cannot  be  reconciled, 
and  §  215  prevails.  Alameda  County  v.  Dal- 
ton    [Cal.]    82   P.    1050. 

62.  Act  Feb.  25,  1852  (50  Ohio  Laws,  p.  84), 
giving  probate  courts  general  Jurisdiction 
in  habeas  corpus  (now  incorporated  in  §  5727, 
Rev.  St.  1906),  conflicts  with  Act  Mar.  23, 
1875  (72  Ohio  Laws,  p.  79,  now  in  §  97,  Rev. 
St  1906),  with  respect  to  fugitives  from 
justice,  and  is  pro  tanto  repealed  by  the 
latter.      Thomas  v.  Evans  [Ohio]  76  N.  B.  862. 

03.  Sess.  Laws  1887,  p.  675,  c.  114,  and 
Sess.  Laws  1897,  p.  352,  c.  80,  prohibiting 
combinations  by  grain  dealers  do  not  except 
them  from  the  operation  of  later  anti-trust 
acts.  Sess.  Laws  1897,  p.  347,  c.  79,  and  Sess. 
Laws  1905,  p.  636,  e.  162,  applying  to  all  ille- 
gal combinations  to  fix  prices,  etc.  State  v. 
Omaha  Elevator  Co.    [Neb.]    106  N.  W.   979. 

64.  Act  Mar.  20,  1905  (St.  1905,  p.  422,  c. 
354),  regulating  chattel  loans,  did  not  take 
effect  until  May  19,  and  Act  Mar.  21,  1905 
(St.  1905,  p.  711,  c.  550),  relating  to  the  same 
subject,  became  effective  on  its  passage. 
Held  that  the  later  act,  as  to  the  conflicting 
provisions,  was  unconstitutional.  Ex  parte 
Sohncke    [Cal.]    82    P.    956 

65.  Coleman  v.  Cravens  [Wash.]  82  P. 
1005. 

66.  Phillips  V.  Barnhart,  27  Pa.  Super.  Ct. 
26;  Struthers  v.  People,  116  111.  App.  481; 
Sandys  v.  Williams  [Or.]  80  P.  642;  State  v. 
Omaha  Elevator  Co.    [Neb.]   106  N.  W.   979. 

67.  Sandys  v.  Williams  [Or.]  80  P.  642; 
Struthers  v.  People,  116  111.  App.  481.  A 
codifying  act,  designed  to  reduce  all  statutes 
on  a  subject  to  a  complete  and  harmonious 
system,  is  presumed  to  exhaust  the  subject 
to  which  it  relates  unless  a  different  inten- 
tion appears  on  its  face  or  is  an  irresistible 
inference  from  special  circumstances,  and  is 
substituted  in  the  place  of  all  statutes  pre- 
viously existing  and  becomes  the  sole  rule 
of  action.  Pratt  Institute  v.  New  York  [N. 
Y.]  75  N.  E.  1119.  The  Code  of  Alabama  of 
1896  IS  not  a  mere  compilation  of  the  laws 
previously  existing,  but  is  a  body  of  laws 
duly  enacted  so  that  laws  which  previously 
existed  cease  to  be  law  when  omitted  from 
said  Code,  and  additions  which  appear  therein 
become  the  law  from  the  approval  of  the 
act    adopting    the    Code.      State    v.    Toyrery 


[Ala.]  39  So.  309.  Act  Feb.  12,  1885  (Acts 
1884-85,  p.  114),  §  2,  relative  to  the  vesting 
of  the  homestead  title  in  the  widow  in  cer- 
tain cases,  was  neither  adopted  into  CoCe 
1886  nor  otherwise  preserved,  and  was  there- 
fore repealed  by  the  adoption  of  the  Code. 
Bailes  v.  Daly  [Ala.]  40  So.  420.  But  where 
a  Code  is  a  mere  compilation,  the  failure  by 
the  compilers  to  include  therein  a  statute,  or 
a  part  thereof,  does  not  amount  to  a  repeal 
of  it  by  implication  when  there  is  nothing  in 
such  Code  inconsistent  with  it.  Georgia  R. 
&  Banking  Co.  v.  Wright  [Ga.]  53  S.  E.  261. 
The  compilers  of  the  Code  of  1895  failed  to 
include  part  of  an  act  of  1885  (Acts  1884-85, 
p.  30)  relative  to  returns  of  property  for 
taxation,  but  it  was  held  to  be  in  effect.     Id. 

Repealing:  revisions:  Act  July  "22,  1897,  P. 
L.  305,  intended  as  a  substitute  for  the  prior 
legislation  relative  to  the  assessment  of 
school  tax  on  male  taxables  over  21  years  of 
age,  as  authorized  by  Act  Apr.  11,  1862. 
Phillips  V.  Barnhart,  27  Pa.  Super.  Ct.  26. 
Act  July  11,  1901,  P.  L.  663,  to  regulate  and 
establish  sheriffs'  fees,  supersedes'  and  re- 
peals the  fee  bill  of  Apr.  2,  1868,  P.  L.  3. 
Lenhart  V.  Cambria  County,  29  Pa.  Super.  Ct. 
350.  Acts  1903,  p.  428,  to  further  regulate 
elections,  is  a  general  revision  of  the  election 
laws,  intended  as  a  substitute  for  existing 
ones,  and  repealing  them.  Prowell  v.  State 
[Ala.]  39  So.  164.  Act  Mar.  11,  1893  (Laws 
1893,  p.  286,  c.  120),  relating  to  incompetents 
residing  out  of  the  state,  repealed  all  con- 
flicting laws  by  implication.  Coleman  v. 
Cravens   [Wash.]    82  P.  1005. 

68.     See  4  C.  L.  1542. 

60.  Acts  1894-95,  p.  498,  limiting  the  crim- 
inal jurisdiction  of  justices  and  notaries  in 
certain  places,  was  not  repealed  by  Acts 
1900-01,  p.  216,  §  8,  relative  to  the  jurisdic- 
tion of  the  circuit  in  the  same  locality.  Lee 
V.  State  [Ala.]  39  So.  366.  The  result  of  the 
cases  may  be  summed  up  as  follows:  First, 
the  rule  that  a  general  statute  does  not  re- 
peal by  implication  a  local  act  with  different 
or  inconsisent  provisions  is  still  the  pre- 
vailing rule.  Second,  but  the  rule  being 
founded  on  a  presumption  of  legislative  in- 
tent, will  not  apply  when  a  contrary  intent 
is  clearly  apparent.  Third,  where  the  clear, 
general  intent  of  the  legislature  is  to  estab- 
lish a  uniform  and  mandatory  system  as  in 
the  municipal  classiflcation  acts,  the  pre- 
sumption must  be  that  the  local  acts  are  in- 
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eilable  repugnancy  between  them,'"  but  conflicts  in  terms  and  provisions  between 
general  and  local  acts  often  exist  and  yet  both  stand,  each  having  a  field  of  opera- 
tion.'i  In  such  case  a  later  general  act  does  not  repeal  an  earlier  one,  unless  a 
repeal  is  necessary  to  give  the  words  of  the  general  act  any  meaning  at  all."  A 
city  cannot  be  incorporated  under  a  general  law  while  a  special  act  incorporating 
it  is  in  force." 

STAY    OF   PBOCEEDINGS. 

Grounds  for  siay.''* — The  effect  of  supersedeas  bond  is  treated  elsewhere." 
Stay  of  proceedings  is  usually  discretionary^  and  its  granting  or  refusing  is  not  error 
unless  arbitrary  and  prejudicial."  The  power  to  ^ant  a  stay  is  equitable  in,  its 
nature,  and  intended  to  prevent  the  vexatious  multiplication  of  suits,"  and  it  is 
held  in  some  jurisdictions  that  to. authorize  a  stay  the  suit  must  be  vexatious,"* 
and  a  stay  necessary  to  the  ends  of  justice."  On  the  bringing  of  a  second  suit  in- 
volving the  same  facts  and  for  the  same  purpose  against  the  same  defendant,  the 
rule  is  well  established  that  a  stay  of  proceedings  will  be  granted  until  the  costs  of 
the  former  suit  are  paid,  and  if  not  paid  in  a  reasonable  time,  a  dismissal  of  the 
action  vrill  be  proper,^"  but  the  motion  for  a  stay  for  nonpayment  of  costs  in"  some 
jurisdictions  is  addressed  entirely  to  the  discretion  of  the  court  and  cannot  be  re- 
viewed on  appeal.*^  However,  in  case  of  vexatious  suits  brought  and  then  aban- 
doned, and  new  suits  brought  without  payment  of  costs,  it  might  be  an  abuse  of 
discretion  not  to  grant  a  stay  until  costs  were  paid  or  secured.*''  In  New  York 
stay  of  proceedings  will  not  be  granted  for  nonpayment  of  costs  unless  the  new  trial 
is  conditioned  thereon  by  statute  or  by  the  court.*^  On  reversal  of  judgment  the 
trial  court  may  stay  proceedings  until  plaintiff  pays  cost  of  appeal,**  and  it  has 
been  held  that  the  court  may  stay  a  second  appeal  until  the  costs  of  the  first  appeal 


tended  to  be  repealed.  Fourth,  where  an 
act  is  passed  to  carry  into  effect  a  manda- 
tory general  provision  of  the  constitution, 
the  presumption  must  be  that  it  was  inr 
tended  to  repeal  even  local  acts  inconsistent 
with  its  terms.  Nlssley  v.  Lancaster  County, 
27  Pa.  Super.  Ct.  405.  Act  Feb.  27.  1798,  3 
Sm.  L.  306,  and  Act  Apr.  14,  1864,  P.  L.  422, 
creating  "The  Directors  of  the  Poor  and  of 
the  House  of  Employment  of  the  County  of 
Lancaster,"  and  fixing  their  compensation,  is 
not  affected  by  Act  July  2,  1895,  P.  L.  424, 
fixing  salaries  of  county  directors  of  the  poor 
in  counties  of  over  150,000  inhabitants.  Id. 
Act  Mar.  24,  1892  (P.  L.  p.  255),  relating  to 
assessment  of  damages  in  condemning  land 
in  first  class  cities,  is  not  rendered  inapplica- 
ble to  Newark  by  the  passage  of  the  general 
condemnation  act  of  1900  (P.  L.  p.  79),  that 
city  being  within  the  exception  of  §  17,  p.  86. 
Morris  v.  Newark  [N.  J.  Law]  62  A.  1005. 
Gen.  Tax  Law,  Laws  1896,  p.  797,  c.  908,  §  4, 
subd.  7,  as  amended,  exempting  from  taxa- 
tion certain  real  estate  of  educational  insti- 
tutions, repealed  the  special  provisions  on 
that  subject  in  the  charter  of  the  Pratt  In- 
stitute (Laws  1887,  p.  497,  c.  398).  Pratt  In- 
stitute V.  New  York  [N.  Y.]  75  N.  E.  1119. 
Acts  24th  Leg.  (Laws  1895),  p.  213,  c.  132, 
creating  a  road  system  for  certain  counties, 
provides  that  in  case  of  conflict  with  the 
general  laws  the  local  act  shall  prevail. 
Held  that  the  latter  controlled  as  to  the 
method  of  condemnation  and  award  of  dam- 
ages. Dallas  County  v.  Plowman  [Tex.]  91 
S.   W.    221. 


70.  Section  11  of  the  Child  Employment 
Act  of  1903  repeals  by  implication  §  22  of 
the  Miners'  Act  of  1899,  in  so  far  as  it  per- 
mitted the  employment  of  children  of  the 
age  of  14  years.  Struthers  v.  People,  116  111. 
App.   481. 

71.  State  v.  Houghton  [Ala.]   38  So.  761. 

72.  Act  Feb.  28,  1903  (Acts  1903,  p.  166), 
creating  a  board  of  revenue  for  Montgomery 
county,  etc.,  was  not  repealed  by  the  general 
election  law  (Acts  1903,  p.  438).  State  v. 
Houghton   [Ala.]   38  So.  761. 

73.  State  v.  Larkin  [Tex.  Civ.  App.]  90  S. 
W.-  912. 

74.  See  4  C.  L.   1649. 

75.  See  Appeal  and  Review,   5  C.  L.  121. 
7«.     Section    6,    c.    136,    Code    1899,    W.    Va., 

construed  1st,  to  vest  a  discretion  in  the 
court;  2nd,  that  the  decision  of  case  pending 
in  other  court  must  have  a  material  or  con- 
trolling effect  upon  case  in  which  stay  is 
asked.  Dunfee  v.  Childs  [W.  Va.]  53  S.  E. 
209. 

77,  78.     Ex  parte  Mathews  [Ala.]  40  So.  78. 

79.  Dunfee  v.  Childs  [W.  Va.]  53  S.  E.  209. 

80.  Ex  parte  Mathews    [Ala.]    40  So.   78. 

81.  82.  Davenport,  Rock  Island,  etc.,  R. 
Co.   V.   De  Yeager,    112   111.    App.    537. 

83.  It  is  a  reversible  error  of  law  to  grant 
a  stay  of  proceedings  under  Code  Civ.  Proc. 
§  779  of  N.  Y.,  when  the  court  grants  a  new 
trial  on  appeal  not  conditioned  on  the  pay- 
ment of  costs  under  the  statute.  Smith  v. 
Cayuga  Lake  Cement  Co.,  105  App.  Div  307 
93   N.   Y.   S    969. 

84,  85.     Ex  parte  Mathews  [Ala.]   40  So.  78. 
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are  paid.'"  The  court  may  grant  a  stay  in  the  later  action  to  await  the  decision  of 
the  former.*"'  Of  course  the  stay  must  be  on  the  ground  that  the  action  in  the  other 
case  is  material  to  the  decision  of  the  case  stayed,*^  but  a  suit  cannot  be  suspended 
merely  because  a  legal  question  may  be  common  to  two  suits,**  nor  ought  a  stay 
to  be  granted  if  another  suit  pending  involves  only  one  of  the  matters  litigated, 
as  it  does  not  cover  the  whole  case,*"  nor  when  the  decision  in  one  case  will  not  de^ 
termine  the  other ; ""  but  the  fact  that  a  former  action  is  pending  for  the  same  cause 
between  the  same  parties  is  not  ground  for  a  stay  where  the  courts  are  in  different 
states  or  one  is  a  Federal  and  the  other  a  state  court,'^  not  even  if  the  Federal  court 
is  in  a  district  embracing  the  state."^  Neither  does  the  fact  that  a  criminal  action 
is  pending  involving  the  same  state  of  facts  furnish  a  good  cause  for  continuing 
a  civil  case,"'  nor  will  a  stay  of  proceedings  be  granted  a  second  action  to  await  the 
decision  of  a  prior  action  involving  the  same  subject-matter,  but  different  parties 
with  varjdng  and  unparallel  authority  over  the  matter  in  litigation."*  Proceedings 
under  an  interlocutory  money  judgment  may  be  stayed  without  securing  its  holder 
for  -payment  in  ease  of  aflBrmanee  on  appeal.""  The  fact  that  an  appeal  is  pending, 
if  properly  shown,"'  is  ground  for  a  stay  in  lower  court,"^  but  where  the  movant  for 
a  stay  was  the  one  who  incurred  the  unpaid  costs  of  an  appeal,"*  and  where  the  ap- 
peal was  prosecuted  merely  to  right  an  error  committed  by  the  lower  court,""  no 
ground  for  stay  is  laid  because  nothing  constituting  "vexatious  multiplications"  of 
suits  is  involved.'^  The  grant  of  a  stay  of  proceedings  pending  an  appeal  from  an 
order  vacating  an  attachment  of  the  property  of  a  foreign  corporation  is  proper.^ 


86.  Curlette  v.  Olds,  110  App.  Dlv.  596,  97 
N.  T.   S.   144. 

87.  Section  6,  c.  136,  Code  1899,  "W.  Va., 
construed  to  effect  that  actions  for  stay  un- 
der It  must  be  governed  by  common-law 
principles.  Dunfee  v.  Child  [W.  Va.]  53  S. 
E.  209.  An  appeal  which  has  been  dismissed 
takes  effect  on  that  day  and  not  at  the  end 
of  the  term  of  the  supreme  court,  so  that  a 
denial  of  a  staj'  of  proceedings  granted  after 
dismissal  of  appeal  but  before  end  of  term 
was  not  error.     Id. 

88.  89.  Dunfee  v.  Childs  [W.  Va.]  53  S.  E. 
209. 

90.  Plaintiff  sued  defendant  in  supreme 
court  for  conversion  and  breach  of  contract; 
answer,  a  general  denial.  In  a  previous  case 
in  municipal  court  defendant  had  sued  the 
plaintiff  for  work,  labor,  and  services  ren- 
dered, and  plaintiff  had  set  up  a  counter- 
claim. Plaintiff  procured  a  stay  of  proceed- 
ings in  municipal  court.  This  was  error. 
Walkup  v.  Mesick,  110  App.  Div.  326,  97  N.  T. 
S.  142.  Where  an  action  against  a  mort- 
gagor, his  wife,  and  several  judgment  cred- 
itors, to  foreclose  a  mortgage  was  begun 
after  an  action  instituted  by  the  mortgagor 
as  sole  plaintiff  to  have  the  mortgage  set 
aside  as  void  for  usury,  no  stay  will  be 
granted  in  the  former  action  to  await  the 
decision  of  the  later,  because  neither  the 
parties,  nor  the  cause  of  action,  nor  the  re- 
lief sought  are  the  same.  Curlette  v.  Olds, 
110   App.   Div.   596,   97  N.  T.  S.   144. 

91.  It  was  no  abuse  of  discretion  to  re- 
fuse a  stay  of  proceedings  in  foreclosing  a 
mortgage  brought  in  a  county  court,  because 
the  mortgagor  had  brought  an  action  in- 
volving the  validity  of  the  same  mortgage 
in  a  Federal  court.  Curlette  v.  Olds,  110 
App.  Div.  596,   97  N.  T.  S    144. 

92.  Curlette  v.  Olds,  110  App.  Dlv.  596,  97 
N.  Y.  S.  144.     Where  an  attorney  taking  ad- 


vantage of  a  techn.^al  nonresidence  begins 
an  action  in  a  Federal  court  for  the  evident 
purpose  of  vexatious  delay,  no  stay  will  be 
granted  in  a  subsequent  action  in  a  state 
court  involving  a  similar  cause  of  action. 
Id. 

93.  In  an  action  to  abate  and  enjoin  a 
nuisance  under  the  prohibitory  liquor  law, 
it  was  no  error  to  refuse  a  continuance  until 
the  criminal  action  involving  the  same  of- 
fense was  decided.  Cowdery  v.  State  [Kan.] 
80   P.    953. 

94.  City  of  New  York  v.  Interborough 
Rapid  Transit  Co.,  109  App.  Div.  596,  96  N. 
T.  S.  314.  Action  brought  by  the  City  of 
New  York  against  the  Interborough  Rapid 
Transit  Co.  to  compel  them  to  remove  signs, 
vending  and  weigliing  machines  from  sub- 
way stations.  Later  similar  action  was 
brought  by  the  Board  of  Rapid  Transit  Rail- 
road Commissioners  of  the  city.  A  stay  of 
proceedings  in  later  action  granted  on  theory 
that  former  action  covered  all  that  the  sec- 
ond one  did.  Held  error  because  the  board 
may  have  had  greater  or  perhaps  the  only 
authority  in  the  matter  and  preference  is 
given  by  statute  to  actions  by  the  board.     Id. 

95.  Potter  v.  Rossiter,  109  App.  Div.  37, 
95  N.  Y.  S.  1039.  Where  a  money  judgment 
is  not  presently  enforceable,  security  for 
payment  need  not  be  given  as  a  condition  of 
staying   its   enforcement.     Id. 

96.  Dunfee  v.  Childs  [W.  Va.]  53  S.  E.  209. 
Mere  averment  in  motion  for  stay  not  suffi- 
cient, requires  affidavit,  record,  or  other  au- 
thentic showing.     Id. 

97.  But  not  on  a  bill  of  review  for  the 
same  error  for  which  the  appeal  is  pending, 
as  that  would  be  rather  a  ground  for  dis- 
missing the  bill.  Dunfee  v.  Childs  [W.  Va.] 
53    S.    E.   209. 

98.  99.     Ex  parte  Mathews  [Ala.]   40  So.  78. 
1.     Where    the    plaintiff    recovered    in    the 
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The  exercise  of  the  power  to  stay  parties  from  prosecuting  another  suit  in  a 
different  court  is  discretionary.^  A  court  of  bankruptcy  will  not  stay  a  proceeding 
in  the  appropriate  state  court  to  foreclose  a  mechanic's  lien  though  the  trustee  has 
been  made  a  party  to  determine  his  interest.* 

Proceedings  to  ohtain  a  stay} — Where  the  statute  requires  the  giving  of  a  bond 
in  order  to  procure  a  stay  in  actions  for  money  judgments  only,  it  is  improper  to 
grant  a  stay  without  requiring  such  a  bond,'  nor  will  an  interlocutory  Judgment 
for  the  delivery  of  property  enforceable'  "forthwith"  be  stayed  unless  its  holder 
is  given  the  benefits  which  would  accrue  from  actual  delivery.'^  Likewise  a  stay  of 
proceedings  will  be  granted  to  one  sued  for  debt,  entitled  to  an  accounting  on  a  co- 
partner in  the  venture,  provided  he  files  a  bond  to  pay  the  sum  for  which  judgment 
against  him  may  ultimately  be  granted.^ 

Effect  of  stay. — Conflict  of  Jurisdiction  arising  on  the  pendency  of  two  suits 
is  obviated  by  a  stay  of  one  of  them.^ 

STEAM.io 

A  contract  for  steam  supply  for  certain  premises  may  be  regarded  as  incident 
to  the  use  thereof  and  incident  to  a  lease,^^  and  may  be  protected  by  an  injunction 
where  a  sudden  cutting  off  of  the  supply  in  violation  of  contract  is  threatened.^^ 

STENOGKAPHEBS.!? 

The  appointment  ^^  of  official  stenographers  is  within  the  power  of  the  courts 
in  most  states.'-^  It  is  the  practice  in  the  courts  of  admiralty  for  the  parties  to 
stipulate  for  the  employment  of  a  stenographer,^"  but  the  court  may  in  the  further-, 
ance  of  Justice  order  the  services  of  a  stenographer  to  advance  its  business,^'  and 


lower  court  but  on  appeal  was  reversed  and 
remanded  for  a  ne"w  trial,  the  defendant  Tvas 
not  entitled  to  a  stay  on  failure  to  pay  costs 
of  trial  and  appeal  by  plaintiff.  Ex  parte 
Mathews    [Ala.]    40   So.   78. 

2.  A  motion  to  reargue  a  motion  for  stay 
of  proceedings,  on  the  ground  that  vacating 
the  attachment  of  the  property  of  a  foreign 
corporation  annuls  the  warrant,  will  not  be 
granted.  Norden  v.  Duke,  47  Misc.  473  95  N. 
T.   S.   940. 

3.  By  statute  Code  Civ.  Proc.  §  611,  bond 
must  be  exacted  as  condition  for  an  injunc- 
tion. Walkup  V.  Mesick,  110  App.  DIv.  326, 
97  N.  Y.  S.  142. 

4.  Immaterial  that  the  mechanic's  notice 
of  Hen  was  not  filed  until  after  the  Institu- 
tion of  bankruptcy  proceedings.  In  re  Griss- 
ler    [C.   C.   A.]    136  F.   754. 

5.  See  4  C.  L.  1549. 

e.  Code  Civ.  Proc.  §  611.  VT'alkup  v.  Mes- 
ick, 110  App.  DIv.  326,  97  N.'  Y.  S.  142. 

7.  An  interlocutory  judgment  for  the  im- 
mediate delivery  of  stocks  and  bonds  will 
not  be  staid  unless  the  stock  be  transferred 
on  the  books  and  the  transferee  be  allowed 
to  vote  thereon  pending  the  final  determina- 
tion of  any  appeal.  Potter  v.  Rossiter,  109 
App.  DIv.  37,  95  N.  Y.  ,S.  1037. 

8.  Kirkwood  loaned  money  to  Locke  to 
put  into  a  business,  K.  to  be  repaid  out  of 
the  Arm  money  and  profits.  Locke  then  en- 
tered Into  a  partnership  with  Smith.  K. 
bought  heavily  oii  the  firm.  Then  Locke  died. 
Now  Smith  sues  K.  for  the  merchandise,  but 
K.  was  entitled  to  a  stay  until  an  accounting 


could  be  had  to  determine  how  much  Locke 
had  In  the  firm  due  to  K.  Kirkwood  v. 
Smith,   47  Misc.  301,  95  N.  Y.  S.   926. 

9.  Pending  proceedings  in  the  courts  of 
administration  to  sell  decedent's  lands  for 
debts,  a  bill  was  filed  by  the  purchaser  for 
relief,  the  administrator  filed  a  cross  bill  for 
specific  performance,  and  the  former  pro- 
ceedings were  stayed  by  stipulation.  Po- 
desta  V.  Blnns  [N.  J.  Eq.]  60  A.  815. 

10.  See  4  C.  L.  1551. 

11.  So,  where  It  had  been  used  during  a 
prior  term  and  the  lease  was  renewed  with 
the  same  rights,  privileges,  conveniences,  and 
conditions  as  under  the  first  lease.  Slack  v. 
Knox,  114  Ilh  App.  435.  Such  a  right  was 
not  a  revocable  lease  and  the  courts  have 
not  determined  its  technical  classiflcatlonj> 
Id. 

12.  Lessee  after  entering*  tipon  premises 
under  a  lease  made  a  separate  agreement  for 
the  use  of  steam  from  lessor's  plant  to  run  a 
restaurant,  In  consideration  of  which  lessee's 
porter  was  to  render  certain  services.  Lease 
was  renewed  and  lessor  after  some  months 
threatened  to  cut  off  ihe  steam.  Held  an  in- 
junction would  lie  to  restrain  him.  Slack  v. 
Knox,  114  111.  App.  435, 

13.  14.     See  4  C.  L.  1652. 

15.  Laws  1S87,  p.  159,  authorizing  circuit 
judges  to  appoint  court  stenographers,  is  not 
unconstitutional  under  the  provisions  of  the 
Constitution  art.  10,  si  9,  10,  13.  People  v. 
Chetlain,  219  IH.   248,   76  N.  E.   3*4. 

18,  17,  IS.     Rogers  v.  Brown,  126  P,  813. 
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if  the  parties  refuse  to  stipulate;  it  will  authorize  such  employment  where  neces- 
sary in  its  discretion,  and  the  stenographer's  fees  are  taxed  as  costs  upon  the  par- 
ties.^* 

The  court  in  the  exercise  of  sound  discretion  may  in  some  jurisdictions  order 
a  transcript  of  the  proceedings  to  be  made  by  the  official  stenographer  whenever 
necessary,^"  but  in  others  it  can  order  a  transcript  only  when  it  is  necessary  to  de- 
termine the  accuracy  of  the  bill  of  exceptions  submitted  to  it,^"  and  of  course  either 
party  to  a  suit  may  order  a  transcript  of  the  official  stenographer's  notes  but  is  not 
bound  to  do  so.^^ 

The  fact  that  a  transcript  of  the  evidence  was  not  prepared  by  the  official  court 
reporter  ^  no  valid  excuse  for  a  refusal  by  the  Judge  to  sign  said  transcript/^  for 
it  is  the  duty  of  the  trial  judge  to  examine  the  bill  of  exceptions  which  is  submitted 
to  him  and  to  determine  whether  it  is  correct  and  accurate,  regardless  of  whether 
it  is  written  up  from  the  official  stenographer's  reports  or  not ;  ^^  nor  may  the  trial 
judge  substitute  the  notes  of  the  official  court  reporter  for  his  own  judgment  or  his 
own  recollection  as  to  what  occurred  on  the  trial,  but  he  may  use  them  as  an  aid 
to  his  memory.^*  The  reporter's  notes  will  not  be  accepted  as  determining  what 
evidence  was  introduced  and  what  rulings  were  made,^^  for  signing  and  sealing  a 
bill  of  exceptions  is  a  judicial  act,  presupposing  a  judicial  determination  of  its  ac- 
curacy which  cannot  be  delegated  to  a  court  reporter.^"  The  trial  court  may  d'esig- 
nate  a  reasonable  time  within  which  the  reporter  shall  file  his  transcript  of  the  evi- 
dence,^' but  the  court  can  designate  the  time  only  in  cases  where  it  is  the  duty  of 
the  reporter  to  make  a  transcript  and  the  court  is  appealed  to  to  designate  the  time 
within  which  the  reporter  shall  perform  his  duty.*' 

The  official  court  reporter  is  entitled  to  his  per  diem  compensation  and  to  be 
paid  the  same  by  the  county  treasurer  independently  and  outside  of  the  cost  of 
writiag  up  his  notes  after  they  have  been  taken,  in  many  jurisdictions.'''  When  the 
transcript  is  ordered  by  the  judge  or  court,  his  fees  therefor  become  a  proper  charge 
against  the  county  treasury,'"  but  where  the  request  for  a  transcript  comes  from 
either  party,  the  stenographer  is  bound  to  make  it  only  on  tender,  or  payment  of  his 
fees  or  charges.'^  If  a  person  is  unable  to  pay  he  may  appeal  to  the  judge  who  will 
order  such  parts  of  the  record  transcribed  as  is  necessary  and  fit  in  criminal  cases,** 
and  the  settled  rule  in  Kentuclcy  is  that  where  a  person  is  poor  he  is  entitled  to  a 
transcript  of  the  reporter's  notes  without  payment.''  Under  a  statute  providing 
tEat  an  official  stenographer  shall  be  paid  by  the  folio  of  100  words,  he  cannot  charge 
for  pimctuation  marks.'*  Under  a  statute  "  providing  that  official  stenographers 
of  circuit  courts  shall  be  reimbursed  for  money  actually  expended  m  railroad  fare, 
a  stenographer  who  pays  for  his  fare  by  labor,  through  private  arrangement  with 
the  railroad  company,  is  not  entitled  to  be  reimbursed  by  the  county.'" 


19.  Richards  v.  Superior  Court  of  City  and 
County  of  San  Francisco,  145  Cal.  38,  78  P. 
244. 

20.  People  V.  Ciietlain,  219  111.  248,  76  N. 
E.  364.  Tlie  judge  cannot  arbitrarily  order 
a  transcript  of  the  stenographer's  notes,  but 
only  after  an  examination  of  the  bill  of  ex- 
ceptions, disagreement  by  counsel,  and  the 
necessity  of  the  transcript  to  determine  the 
accuracy   of   the   bill.     Id. 

21.  22,  23,  24,  25,  26.  People  v.  Chetlain,  219 
111.  248,   76  N.   B.   36  4. 

87,  28.  Code  Civ.  Proc.  §  269.  Richards  v. 
Superior  Court  of  City,  and  County  of  San 
Francisco,  145  Cal.  38,  78  P.  244. 

29.  People  V.  Chetlain,  219  111  248.  76  N. 
E.  364. 
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30,  31,  32.  Richards  v.  Superior  Court  of 
City  &  County  of  San  Francisco,  145  Cal.  38, 
78  P.  244. 

33.  Ky.  St.  1903,  §  4642,  provides  for  free 
transcript  of  reporter's  notes  on  application 
by  motion  to  judge  of  a  person  sueing  in 
forma  pauperis,  and  on  Improper  refusal  to 
grant  motion,  the  appellate  court  will  re- 
verse. Smith  V.  Sisters  of  the  Good  Shep- 
herd, 27  Ky.  L.  R.  1170,   87  S.  W.  1076. 

34.  Walsh  V.  Jackson,  33  Colo.  454,  81  P. 
258. 

35.  Sess.  Acts  1903,  pp.  270,  271.  State  V. 
Woodside,   112  Mo.  App.   451,  87  S.  W.  8. 

36.  State  V.  Woodside,  112  Mo.  App.  4B1, 
87  S.  W.   8. 
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Right  to  make  and  form.^^ — Parties  to  actions  may  make  stipulations  for  the 
government  of  their  conduct,^"  or  the  control  of  their  rights,'"*  or  the  conduct  of  a 
litigation/^  which,  unless  they  be  unreasonable  or  against  good  morals  or  sound 
public  policy,*^  not  only  bind  them  but  must  be  enforced  by  the  courts,*^  and  such 
stipulations  may  be  by  express  agreement,  by  acts  inconsistent  with  the  objection, 
or  by  silence  and  omission  to  present  proper  objections  when  one  ought  to.**  One 
may  stipulate  away  statutory  *^  and  even  constitutional  rights.  Facts  may  be  stip- 
ulated by  the  parties  and  used  as  evidence, *°  but  an  oral  agreement  to  enter  into  a 
written  stipulation  will  not  be  enforced  by  the  courts.*^  The  attorneys  in  a  case 
may  agree  to  try  the  case  on  the  sufficiency  of  the  averments  in  the  bill  rather  than 
the  merits  of  the  issue,*'  and  for  a  judge  to  ignore  such  a  stipulation  would  be  re- 
versable  error.*"  An  attorney  can  make  stipulations  binding  his  client  as  to  the 
principal  matter  in  an  action,^"  but  otherwise  as  to  collateral  matters,^^  and  the  cli- 
ent may  by  his  acts  ratify  an  unauthorized  stipulation  entered  into  on  his  behalf  by 
his  attorney.^^  The  court  cannot  recognize  nor  the  opposite  party  act  upon  any  stip- 
ulation made  by  a  litigant  in  a  cause  unless  it  is  done  with  the  express  assent  of  his 
attorney  of  record,^^  hence  the  president  of  a  corporation  cannot  stipulate  a  consent 
to  judgment  without  the  consent  of  the  attorneys  for  the  corporation,^*  and  such  a 
stipulation  signed  by  a  litigant  himself  can  be  made  effectual  only  by  an  application 
to  the  court  on  notice  to  his  attorneys.^"     A  stipulation  between  attorneys  to  the 


37,  38.     See  4  C.  L.  1553. 

39.  Potter  v.  Rossiter,  109  App.  Dlv.  73?, 
96  N.  T.  S.  177;  Dubuc  v.  LazeU,  DaUey  & 
Co.,   182  N.  T.   482,  75  N.  B.   401. 

40.  Potter  V.  Rossiter,  109  App.  Div.  737, 
96  N.  T.  S.  177.  Dubuc  v.  Lazell,  DaUey  & 
Co.,  182  N.  T.  482,  75  N.  E.  401.  Irregulari- 
ties may  be  "waived  by  stipulation,  sucli  as 
absence  of  judge  or  of  jury,  or  reception  of 
verdict  by  clerk.  Cliichester  v.  Winton  Mo- 
tor Carriage  Co.,  110  App.  Div.  7,  96  N.  Y.  S. 
1006. 

41.  Potter  V.  Rossiter,  109  App.  Div.  737, 
96  N.  Y.  S.  177;  Dubuc  v.  Lazell,  Dalley  & 
Co.,  182  N.  Y.  482,  75  N.  E.  401.  A  stipulation 
that  a  certain  copy  of  the  statutes  of  an- 
other state  should  be  accepted  as  authentic 
and  that  the  law  as  laid  down  in  a  certain 
case  should  be  accepted  as  the  law  of  a  cer- 
tain state  as  to  the  matter  in  litigation  is 
valid,  and  "will  be  given  effect  a-e  though  "writ- 
ten into  the  complaint.  Hall  v.  Western 
Union  Tel.  Co.,  139  N.  C.  369,  52  S.  E.  50.  A 
stipulation  that  a  verdict  may  be  received  by 
the  clerk  in  the  absence  of  the  presiding 
judge  is  valid  and  binding  (Dubuc  v.  Lazell, 
Dalley  &  Co.,  182  N.  Y.  482,  75  N.  E.  401),  and 
even  in  the  absence  of  the  jury,  especially 
whpn  no  objection  thereto  was  taken  at  sev- 
eral successive  steps  in  the  procedure  (Chi- 
chester V.  Winton  Motor  Carriage  Co.,  110 
App.  Dlv.  78,  96  N.  Y.  S.  1006). 

42.  43.  Potter  V.  Rossiter,  109  App.  Div. 
737,  96  N.  Y.  S.  177;  Dubuc  v.  Lazell,  Dalley 
&  Co.,  182  N.  Y.  482,  75  N.  E.  401. 

44.  Dubuc  V.  Lazell,  Dalley  &  Co.,  182  N. 
Y.  482,  75  N.  E.  401;  Chichester  v.  Winton 
Motor  Carriage  Co.,  110  App.  Div.  78,  96  N 
Y.  S.   1006. 

45.  Shorter  limitations,  than  statutory, 
for  bringing  actions  for  breach  of  contract; 
waiving  right  of  appeal;  questions  of  juris- 
diction. Dubuc  V.  Lazell,  Dalley  &  Co.,  182 
N.  Y.  482,  75  N.  E.   401. 


4«.  A  stipulation  that  certain  contractors 
in  doing  certain  work  were  in  the  employ  of 
the  defendant  may  be  used  as  evidence  Mul- 
lins  V.  Siegel-Cooper  Co.   [N.  Y.]  75  N.  E.  1112. 

47.  An  oral  agreement  to  stipulate  in 
writing  for  extending  the  time  for  filing. the 
statement  of  facts  never  reduced  to  writing 
will  not  be  enforced.  Humes  v.  Hillman 
[Wash.]   80  P.  1104. 

48,  40.  Ingram  &  Goodman  v.  Gill  [Ala.l 
39   So.    736. 

50.  Admit  facts  on  trial  or  in  pleading, 
waive  a  right  of  an  appeal,  review,  notice, 
and  so  forth,  and  confess  a  judgment.  Leahy 
V.   Stone,   115  111.  App.   138. 

51.  Leahy  v.   Stone,    115   111.   App.    138. 

52.  Where  an  attorney  stipulates  that  a 
trial  shall  be  flhal  waiving  the  right  of  ap- 
peal, and  the  client  in  the  ensuing  trial  tes- 
tifies in  his  own  behalf,  he  will  be  held  to 
have  ratified  the  acts  of  his  attorney.  Leahy 
V.    Stone,    115   111.   App.    138. 

53.  Where  a  corporation  has  appeared  by 
an  attorney,  the  court  cannot  recognize  a 
stipulation  consenting  to  judgment  made 
without  the  attorney's  of  record  assent. 
Frederick  Milling  Co.  v.  Frederick  Farmers' 
AUiance  Co.  [S.  D.]  106  N.  W.  298.  A  stipu- 
lation for  settlement  and  discontinuance 
signed  by  a  litigant  without  his  attorney's 
consent  would  be  invalid  by  statute  in  New 
York.  Code  Civ.  Proc.  |  55.  Kuehn  v.  Syr- 
acuse Rapid  Transit  R.  Co.,  104  App.  Div 
580  96  N.  Y.  S.  882. 

54.  Where  president  stipulated  a  consent 
to  have  judgment  entered  and  it  was  done, 
with  the  effect  of  depriving  the  corporation 
of  all  its  property,  the  stipulation  and  judg- 
ment were  vacated  on  request  of  the  stock- 
holders. Frederick  Milling  Co.  v.  Frederick 
Farmers'  Alliance  Co.  [S.  D.]  106  N.  W.  298. 

55.  A  stipulation  for  settlement  made  by 
a  plaintiff  without  his  attorney's  knowledge 
or  consent  will  not  be  recognized.     Kuehn  v. 
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effect  that  evidence  set  forth  in  a  bill  of  exceptions  on  a  previous  appeal,  that  it 
shall  be  considered  before  the  court,  although  not  incorporated  in  the  record  in  the 
latter  case,  will  not  be  effectual.'"'  Where  a  party  is  by  statute  disabled  from  acts 
in  respect  to  a  suit  which  lies  without  the  province  of  his  attorney,  a  stipulation 
by  a  party  for  diiscontinuance  is  ineffectual  •*'  except  so  far  as  the  settlement  on 
which  it  is  based  is  ground  of  dismissal  regardless  of  such  stipulation.'** 

Enforcement  and  effect.^^ — The  court  always  has  the  power  to  enforce  in  a 
summary  way,  by  motion,  the  observance  of  an  undisputed  and  proper  stipulation 
entered  into  by  the  parties  to  an  action,""  but  when  the  existence  or  validity  of  a 
stipulation  is  dependent  on  voluminous  evidence,  an  action  for  its  enforcement  may 
be  the  proper  remedy."^  Where  a  stipulation,  not  in  writing,  is  sought  to  be  proved 
or  disproved  by  the  affidavits  of  the  counsels,  the  court  will  not  decide  between  con- 
flicting affidavits."^  Stipulations  based  on  an  erroneous  interpretation  of  the  legal 
effect  of  a  contract  should  be  disregarded."^  A  trial  court  may  relieve  a  litigant 
from  the  effect  of  a  stipulation  because  of  mistake,  inadvertence,  or  other  good  cause, 
but  such  relief  must  be  promptly  asked  for."*  Fraud  will  always  avoid  a  stipula- 
tion even  though  signed  by  the  litigant's  attorney."'*  If  not  competent  evidence, 
a  fact,  though  stipulated,  may  be  excluded.""  Where  a  stipulation  that  no  writ  of 
error  shall  be  prosecuted  appears  of  record,  it  is  proper  to  move  the  dismissal  of  the 
writ."'  A  stipulation  not  to  present  an  application  for  the  appointment  of  a  re- 
ceiver, but  to  hear  a  bill  for  such  an  appointment  on  its  merits,  does  not  preclude 
the  appointment  of  a  receiver  after  the  cause  is  heard  on  its  merits."*     Where  a 


Syracuse  Rapid  Transit  R.  Co.,  104  App.  Div. 
580,  93  N.  T.  S.  883. 

56.  Krippendorf-Dittmati  Co.  v.  Treno- 
weth   [Colo.]    84  P.  805. 

57.  Kuehn  v.  Syracuse  Rapid  Transit  Co., 
104  App.  Div.  580,  93  N.  Y.  S.  883. 

58.  Wliere  plaintiff  in  personal  injury  case 
stipulated  for  settlement  and  discontinuance, 
the  court  committed  no  error  in  not  discon- 
tinuing, even  thougli  tlie  stipulations  were 
valid.  Kueiin  v.  Syracuse  Rapid  Transit  Co., 
104  App.  Div.  580,   93  N.  T.  S.  883. 

59.  See  4  C.  L,.   1553. 

60.  Potter  V.  Rossiter,  109  App.  Div.  73V, 
96  N.  Y.  S.  177.  A  stipulation  whereby  a  cor- 
poration agreed  to  recognize  a  certain  per- 
son as  an  approved  assignee  is  enforceable 
by  the  courts.     Id. 

61.  Potter  v.  Rossiter,  109  AW-  Div.  737, 
96  N.  Y.  S.  177. 

63.     Humes  v.  Hlllman   [Wash.]   80  P.  1104. 

63.  Where  a  stipulation  stated  that  "the 
lease  had  expired  by  its  terms,"  whereas  as 
a  matter  of  law  it  had  not,  it  is  not  binding. 
Owen  V.  Herzikoff  [Cal.  App.]   84  P.  274. 

64.  Chichester  v.  W^inton  Motor  Carriage 
Co.,  110  App.  Div.  78,  96  N.  Y.  S.  1006. 

Xote:  In  an  action  for  libel  the  plaintiff's 
attorney  entered  into  successive  stipulations 
with  the  defendant's  attorney  for  a  year's 
extension  of  the  time  within  which  he  might 
serve  his  complaint.  The  stipulations  con- 
tained also  the  following  provision:  "The 
defendant  to  have  the  same  amount  of  time 
In  which  to  answer  or  demur  to  the  com- 
plaint when  the  same  shall  be  served,  as  the 
plaintiff  has  had  altogether  in  which  to 
serve  the  complaint.".  After  the  above  ex- 
tensions of  time  had  been  granted  by  the  de- 
fendant the  plaintiff  obtained  an  order  of 
substitution  and  his  substituted  attorney 
refused  to  be  bound  by  this  provision.  Held 
the  court  will  not  relieve  the  defendant  from 
such  stipulations.     Morris  v.  Press  Pub.  Co., 


98  App.  Div.  143,  90  N.  Y.  S.  673.  An  attor- 
ney has  exclusive  control  of  the  suit  and 
may  enter  into  stipulations  in  regard  there- 
to; thus  he  has  authority  to  stipulate  for  a 
discontinuance  but  not  to  release  the  cause 
of  action  itself.  Barrett  v.  Third  Ave.  R.  Co., 
45  N.  Y.  628,  635.  The  court  may  relieve  a 
party  from  stipulations  entered  into  by  his 
attorney  (Barry  v.  Mut.  Life  Ins.  Co.,  73  N. 
Y.  536),  but  the  exercise  of  this  power  is  dis- 
cretionary and  the  party  seeking  relief  must 
show  that  the  stipulation  was  entered  into 
under  a  clear  mistake,  or  was  procured  by 
fraud,  imposition,  or  collusion  (Becker  v.  La- 
mont,  13  How.  Pr.  [N.  Y.]  23).  None  of  these 
elements  existing  and  the  sole  ground  for 
asking  relief  beiiig  the  carelessness  of  the 
attorney,  the  courts  have  been  prone  to  re- 
fuse it.  So  in  an  action  for  personal  in- 
juries a  stipulation  by  the  defendant's  at- 
torney that  the  cause  of  action  should  sur- 
vive the  death  of  the  plaintiff  was  upheld. 
Cox  V.  N.  Y.  C.  &  H.  R.  R.  Co.,  63  N.  Y. 
414.  If,  as  in  the  principal  case,  the  stipu- 
lation has  been  acted  upon,  it  seems  unjust 
to  aliow  the  party  who  has  had  the  benefit 
to  escape  performance  on  his  part.  Mark  v. 
Cityof  Buffalo,  87  N.  Y.  184;  Mut.  Life  Ins. 
Co.  V.  O'Donnell,  146  N.  Y.  275,  48  Am.  St. 
Rep.  796.  One  who  hires  an  incompetent  at- 
torney should  not  cast  the  burden  of  his  ir- 
responsibility upon  his  opponent.  Foster  v. 
Wiley,    27  Mich.    244. — 6   Columbia  L.   R.    322. 

65.  Kuehn  v.  Syracuse  Rapid  Transit  R. 
Co.,  104  App.  Div.  580,  93  N.  Y.  S.  883. 

66.  In  an  action  on  a  promissory  note 
where  the  defense  was  fraud,  a  sipulated 
fact  to  the  effect  that  other  frauds  had  been 
practiced  similar  to  the  one  in  case  is  not 
competent  as  evidence  in  Nebraska.  Hunt  v. 
Van  Burg  [Neb.]  106  N.  W.  329. 

67.  Leahy  v.   Stone,   115   111.  App.   138. 

68.  Baker  v.  Starling   [Ala.]    39  So.   775. 


1556 


STEEET  EAILWAYS. 


6  Cur,  Law. 


daimant  agrees  to  abide  by  the  result  of  the  trial  of  a  co-claimant,  he  is  bound 
thereby,  however  erroneously  or  through  whatever  misfortune  the  conclusions  may 
have  been  reached.""  A  stipulation  that  the  pleadings,  findings,  and  decree  in  a 
foreclosure  suit  are  sufficient  in  form  and  substance  will  make  such  proceedings  bind- 
ing on  one  served  by  publication,  and  pass  his  interest  in  land  sold  under  the  fore- 
closure suit/"  Where  evidence  in  addition  to  a  stipulation  of  facts  is  introduced 
without  objection,  it  is  proper  for  the  jury  to  consider  the  evidence  though  it  con- 
tradicts the  stipulated  factsJ^  A  prior  agreement,  by  which  the  interested  parties 
mutually  agree  upon  terms  of  settlement  on  condition  that  a  patent  in  controversy 
is  sustained  by  the  courts,  cannot  upon  principle  and  authority  deprive  a  court  of 
its  inherent  power  and  jurisdiction.'^  A  stipulation,  not  limited  to  a  particidar 
occasion  or  temporary  object,  may  be  used  in  a  later  trial.''^  The  court  cannot  infer 
an  essential  fact  from  the  stipulated  facts,  which  are  not  as  a  matter  of  law  to  be 
necessarily  inferred,  but  is  confined  to  a  consideration  of  facts  agreed'  to.''*  A 
stipulation  of  disclaimer  of  interest  in  property  made  at  the  trial  will  estop  an  ap- 
pellant from  urging  that  it  was  error  not  to  ma.ke  the  person  disclaiming  a  party 
defendant  because  of  having  an  interest  in  fact  in  the  property  in  controversy.''* 
A  minute  entry  by  the  court  'Tieard,"  the  time  having  gone  by,  is  not  equivalent  to 
a  stipulation  or  agreement  to  waive  the  irregularity  in  filing  exceptions. '"  Admit- 
-ting,  by  stipulation,  the  maintenance  of  a  certain  aperture,  does  not  admit  its  main- 
tenance in  an  unlawful  condition.'''  An  agreement  empowering  the  judge  to  sign 
the  judgment  after  adjournment  does  not  include  the  form  to  hear  and  determine 
the  motion  to  set  the  verdict  aside.''' 

Stock  and  Stockholdees;   Stock  Exchanges;    S'toppagb  in  Tbansit;   Stobage,  see 
latest  topical  index. 

STBEET  RAILWAYS. 
[By  Elleey  H.  Claek.*] 


g  1.  The  Franchise  or  I^lcense  to  Operate 
a  Street  Railway  and  Regulation  of  Its  Sx- 
ereise  (1SS7).  Rights  and  Duties  Under 
Franchise  (1560).  Rates,  Fares,  and  Trans- 
fers (1561). 

§  2.  Property  and  the  Acquirement 
Thereof;  Eminent  Domain  (1661). 

g  3.     Taxes  and  Ulcense  Fees  (1562). 


g  4.     Street  Railway  Corporations  (1562). 

g  6.  Location,  Constrnction,  Equipment, 
and  Operation  in  General  (1564).  General 
Rules  of  Care  in  Equipment  and  Operation 
(1565). 

g  6.     Injuries  to  Passensers  (1567). 

g  7.     Injuries  to  Employes  (1667). 


69.  Several  co-claimants  merged  their 
claims  in  the  trial  of  one  against  a  judg- 
ment creditor  agreeing  to  abide  the  'event. 
The  Judgment  creditor  prevailed  and  on  ap- 
peal was  affirmed  three  false  statements  in 
the  brief  of  the  evidence.  Held  it  was  no 
ground  for  dissavowing  the  agreement.  Jar- 
rett  V.  McLaughlin,  123  Ga.  256,  51  S.  B.  329. 

70.  Boyer  v.  Pacific  Mut.  Life  Ins.  Co. 
[Cal.  App.]  81  P.  671. 

71.  In  an  action  on  a  promissory  note  the 
defendant  introduced  evidence  contradictory 
to  the  stipulated  facts  which  evidently  in- 
fluenced the  jury.  The  verdict  being  for 
plaintiff.  Held  he  was  in  no  position  to  com- 
plain. Hunt  v.  Van  Burg  [Neb.]  106  N.  W. 
329. 

72.  On  a  bill  asking  for  damages  and  a 
permanent  injunction  for  the  Infringement 
of  an  unexpired  patent,  the  court  has  juris- 
diction, although  before  suit  was  instituted 
the  parties  had  agreed  in  writing  that  in 
case  validity  of  patent  was  sustained  the 
plaintiff  would  release  the  defendant  from 
payment  of  damages  and  grant  it  a  license 
to   use,   sell,   and  manufacture   patented  ma- 

*Author  of  "Street  Railway  Accident  Law." 


chine.    Victor  Talking  Mach.  Co.  v.  American 
Graphophone  Co.,  140  F.  860. 

73.  An  agreed  statement  of  facts,  filed  in 
one  case,  may  be  used  in  a  second  case  un- 
less speciflcally  objected  to  on  valid  grounds. 
Mugge  V.  Jackson  [Fla.]   39  So.  157. 

74.  Where  the  stipulated  facts  did  not 
state  whether  the  .notice  of  the  reduced 
amount  of  insurance  a  specified  premium 
would  buy  was  receiv.ed  by  the  intestate, 
the  court  could  not  infer  that  he  had  and 
change  the  insurance  contract  accordingly. 
Morse  v.  Fraternal  Ace.  Ass'n  [Mass.]  77  N. 
E.  491. 

75.  Karren  v.  Ralney  [Utah]  83  P.  333. 

76.  Brown  v.  Rogers,  71  S.  C.  512,  51  S.  E. 
257. 

77.  A  street  railway  company  admitted 
maintaining  an  aperture  between  its  tracks. 
This  did  not  admit  that  said  aperture  was 
wide  enough  to  admit  a  bicycle  wheel,  and 
proof  to  the  contrary  was  admissible.  Grif- 
fin V.  Interurban  St.  R.  Co.,  46  Misc.  328  94 
N.  Y.  S.  854. 

78.  Knowles  v.  Savage,  Son  &  Co.  [NO] 
52  S.  E.  930. 
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g  8,     Injoilieis  to  Persons  Other  Than  Pas- 
sengers or  Servants   (1587). 

A.  Travelers  on  Hig-hway  (1567).    Negll- 

g-ence    of   Company    (1569).      Chil- 
dren Run  Over   (1570). 

B.  Accidents  to  Drivers  or  Occupants  of 

Wagons     (1572).       Driving    on    or 
Near  Tracks  (1575).   Imputed  Neg- 


Negllgence  oi  Com- 
Frightenink  Horses 


ligence  (1575). 
pany    (1575). 
.   (157S). 
C.  Bicycle  Riders;  Automobiles;  Animals 
(1578). 
§  9.     Damages,    Pleading    and    FracUIce    In 
Injury  Cases  (1570). 

g  10.     Statutory  Crimes  (15S0). 


This  topic  is  limited  to  the  law  of ,  street  railways,  excluding  their  ordinary 
character  as  corporations,' °  carriers,^"  or  employers.*^ 

§  1.  The  franchise  or  license  to  operate  a  street  railway  and  regulation  of  its 
excrcise.^^ — The  distinction  between  a  street  railway  and  a  general  traffic  railroad 
depends  not  upon  the  motive  power  used  but  upon  the  general  character  of  the 
road.*'  The  distinction  is  fundamental,  and  statutes  relating  to  railroads  are  not 
construed  to  include  street  railroads.**  There  is  no  warrant  ia  the  legislation  pro- 
viding for  intra  and  extra  urban  railways  for  the  theory  of  classification  of  munici- 
pal and  interurban  passengers  on  any  basis  which  would  discriminate  in  favor  of 
one  as  against  the  other  with  respect  to  rights  of  transfer  on  railways  within  the 
city  limits ;  on  the  contrary,  within  the  city  limits,  urban  and  interurban  passengers 
have  precisely  the  same  rights  as  to  transportation.*''  In  Kentucliy  street  car  franr 
chises  must  be  offered  for  sale  to  the  highest  and  best  bidder.*"  The  franchising 
power  is  in  the  state  which  has  paramount  authority  over  streets  and  highways,*' 
though  the  obtaining  of  the  consent  of  local  authorities  is  often  required,**  and  as 


79.  See  Corporations,   5  C.  L.  764. 

80.  See  Carriers,  5  C.  L.  507. 

81.  See  Master  and  Servant,  6  C.  L.  521. 

82.  See  4  C.  D.  1556.  See,  also,  Franchises, 
5  C.  L.  1518. 

S3.  An  electric  street  railway  company  was 
organized  under  the  railroad  law,  as  distin- 
guished from  the  street  railroad  act,  and  was 
authorized  to  operate  throu_-i  several  coun- 
ties, and  transport  passengers,  their  ordi- 
nary baggage,  mail,  express,  and  milk,  is  a 
commercial  railroad,  and  is  not  entitled  to 
lay  its  tracks  in  a  street,  the  fee  of  which 
is  in  the  abutting  owner,  without  condemn- 
ing a  right  to  do  so.  Wilder  v.  Aurora,  De 
Kalb  &  R.  Elec.  Traction  Co.,  216  111.  493,  75 
N.  E.  194.  An  electric  railway,  operating  be- 
yond the  limits  of  a  city,  and. into  a  town 
incorporated  for  the  mere  maintenance  of  a 
park  adjacent  to  the  city,  was  a  street  rail- 
way, within  a  power  reserved  in  the  lease 
of  the  land  used  for  the  park,  reserving  to 
the  lessors  the  right  to  grant  a  right  of  way 
through  the  land'  "for  street  railway  pur- 
poses." Montgomery  Amusement  Co.  v. 
Montgomery  Traction  Co.,   139  F.   353. 

84.  A  city  ordinance  providing  that  it 
shall  be  unlawful  for  any  locomotive,  rail- 
road car,  or  other  vehicle  to  be  propelled 
or  drawn  on  such  part  of  any  railroad  as 
shall  be  within  the  limits  of  a  city  at  a 
faster  rate  than  six  miles  an  hour,  has  no 
application  to  the  cars  of  a  street  railroad 
operated  in  such  city.  Licznerski  v.  Wil- 
mington City  R.  Co.  [Del.]  62  A.  1057.  The 
law  relating  to  the  establishment  of  grade 
crossings  (97  O.  L.  546)  relates  exclusively 
to  steam  railroads,  and  in  the  case  of  an 
application  to  the  common  pleas  court  under 
this  act  by  a  railroad  for  permission  to  lay 
its  tracks  at  grade  over  street  crossings,  and 


to  prescribe  what  gates,  signals,  etc.,  shall 
be  maintained,  if  the  court  find  from  the  tes- 
timony that  such  railroad  is  not  a  steam 
railroad  it  Is  without  jurisdiction  in  the 
premises.  In  re  Avon  Beach  &  Southern  R- 
Co.,  3  Ohio  N.  P.  (N.  S.)  561.  In  the  statutes 
of  Ohio,  when  the  term  railroad  Is  used, 
steam  railroad  Is  meant,  unless  it  clearly 
appears  that  some  other  meaning  Is  In- 
tended.    Id. 

85.  City  of  Cincinnati  v.  Cincinnati  Street 
R.  Co.,  3  Ohio  N.  P.   (N.  S.)   489. 

86.  The  grant  of  a  franchise  to  operate 
street  car  lines  not  being  made  to  the  high- 
est and  best  bidder  after  due  advertisement 
is  void  under  the  Kentucky  statute.  Const 
§  164.  Monarch  v.  Owensboro  City  R.  Co., 
27  Ky.  L.  R.  575,  85  S.  W.  193.  The  assign- 
ment of  such  a  void  franchise  conveyed  no 
rights  to  tte  assignee.     Id. 

87.  State  may  give  right  to  operate  in 
streets.  Roberts  v.  Terre  Haute  Elec.  Co. 
[Ind.  App.]  76  N.  E.  323. 

88.  Consent  of  local  authorities  obtained 
within  time  limited.  Nantiooke  Suburban  St. 
R.  Co.  V.  People's  St.  R.  Co.,  212  Pa.  395,  61 
A.  997.  Where  the  consent  of  a  supervisor  of 
a  township  was  essential  for  an  extension  of 
a  street  railway,  and  the  office  of  supervisor 
was  abolished  during  the  life  of  the  street 
railway,  extension  cannot  be  made  without 
official  consent,  but  the  provision  is  satisfied 
by  the  consent  of  the  trustees  of  the  town, 
which  had  the  power  to  control  and  super- 
vise streets  and  highways.  Blair  v.  Chicago, 
26  S.  Ct.  427.  Id.  Where  an  ordinance  granting 
a  franchise  to  a  street  railway  company  pro- 
vided that  before  the  rights  conferred  should 
be  enjoyed  the  company  should  obtain  from 
the  county  court  a  confirmation  of  the  right 
of  way   over  a  bridge,  the  obtaining  of  the 
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a  matter  of  practice  the  power  of  the  state  to  determine  upon  what  conditions  the 
franchise  shall  be  granted  is  to  a  large  extent  delegated  to  the  municipal  or  other 
local  authorities/"  the  legislature  having  the  power  to  determine  by  what  officer 
or  board  such  delegated  power  shall  be  exercised/"  and,  as  a  check  upon  the  power^ 
of  the  local  authorities,  the  consent  of  a  certain  proportion  of  the  abutting  owners 
is  usually  made  a  further  condition  precedent  to  the  granting  of  the  franchise." 


consent  of  the-  county  court  was  a  reason- 
able and  enforceable  condition  precedent  to 
tile  acquisition  of  any  riglits  under  the  fran- 
chise, and  the  company  Tvas  required  to  ob- 
tain the  consent  within  a  reasonable  time, 
one  month  not  being  long  enough  to  be 
termed  a  reasonable  time.  Little  Rock  R.  & 
Elec.  Co.  V.  North  Little  Rock  [Ark.]  88  S. 
"W.  826.  "Where,  in  a  suit  to  annul  a  street 
railway  franchise,  conferred  by  ordinance, 
providing  that,  before  the  franchise  should 
be  enjoyed,  the  company  should  obtain  from 
the  county  court  a  confirmation  of  tlie  right 
of  way  over  a  bridge,  the  complaint  alleged 
that  application  to  the  county  court  to  con- 
firm the  right  of  way  had  never  been  made, 
and  the  answer  admitted  the  allegation  and 
the  only  proof  was  the  testimony  of  the 
company's  manager  that  no  application  was 
made  to  the  county  court,  and  that  he  had 
believed  that  permission  to  cross  the  bridge 
would  not  be  granted,  the  question  of  the 
authority  to  revoke  the  franchise  on  the  re- 
fusal of  the  county  court  to  grant  permis- 
sion was  not  presented.  Little  Rock  Ry.  & 
Elec.  Co.  V.  North  Little  Rock  [Ark.]  88  S. 
W.  1026. 

89.  The  granting  of  power  to  a  munici- 
pality to  pass  all  necessary  ordinances  for 
the  protection  of  the  safety  of  citizens  is  not 
an  infringement  of  the  maxim  that  legisla- 
tive power  may  not  be  delegated.  Sluder  v. 
St.  Louis  Transit  Co.,  189  Mo.  107,  88  S.  W. 
648. 

00,  A  statute  giving  the  control  of  streets 
of  the  city  of  New  York,  and  the  power  to 
grant  franchises  to  street  rail"way  compa- 
nies, to  the  board  of  estimate  and  appor- 
tionment, taking  tlie  power  a^vay,  from  the 
board  of  aldermen,  is  constitutional  and  doeo 
not  violate  that  provision  of  the  constitu- 
tion prohibiting  the  legislature  from  passing 
local  bills  authorizing  the  construction  of 
street  railways  except  with  the  consent  of 
the  local  authorities  having  coiy;rol  of  the 
public  streets.  Wilcox  v.  McClellan,  47  Misc. 
465,  95  N.  T.  S.  941.  A  statute  transferring 
from  the  board  of  aldermen  to  the  board  of 
estimate  and  apportionment  the  authority 
to  consent  to  the  use  of  the  streets  by  cor- 
porations having  franchises  therefor,  is  not 
in  confiict  with  a  provision  in  the  constitu- 
tion authorizing  the  legislature  to  pass  gen- 
eral laws  providing  for  the  construction  and 
operation  of  street  railroads  on  the  consent 
of  the  local  authorities,  the  legislature  hav- 
ing the  right  to  designate  the  local  authori- 
ties whose  consent  is  required,  and  the  board 
of  aldermen  having  no  right  to  retain  con- 
trol over  the  streets  for  the  purpose  of  giv- 
ing such  consent.  Wilcox  v.  McClellan,  110 
App.  Div.  378,  97  N.  T.  S.  311.  Where  a  stat- 
ute makes  a  street  railway  company  city 
property,  and  vests  control  in  the  rapid 
transit  commissioners,  a  borough  president 
has  no  authority  to  remove  advertising 
signs,  news  stands,  and  automatic  vending 
machines  from  the  stations  of  the  road,  and 


his  act  in  threatening  to  do  so  may  be  en- 
joined. Interborough  Rapid  Transit  Co.  v. 
New  York,  47  Misc.  221,  95  N.  Y.  S.  886. 

91.  Under  the  New  York  statute  which 
requires  the  obtention  of  the  consent  of  the 
owners  of  one-ha'lf  in  value  of  the  land  abut- 
ting on  a  street  before  a  street  car  line  may 
be  built  thereon,  the  value  of  the  land  is  es- 
timated on  the  value  of  the  entire  tract 
bounding  on  the  street  as  appearing  on  the 
last  assessment  roll.  The  fact  that  it  ex- 
tends back  to  another  street  has  no  effect. 
Fox  V.  New  York  City  Interborough  R.  Co., 
T8  N.  Y.  S.  338.  Consent  of  abutting  owners 
requires  by  statute  in  order  to  confer  juris- 
liction  on  a  township  committee  must  be  a 
consent  that  municipal  permission  may  be 
granted  for  the  construction  of  the  street 
railway  line  for  which  application  was  made 
to  the  township  committee,  and  consents  of 
said  owners  acknowledged  prior  to  the  date 
on  which  the  company  resolved  to  construct 
its  line  and  the  date  on  which  the  ordinance 
was  introduced  are  not  valid.  Mercer  County 
Traction  Co.  v.  United  New  Jersey  R.  &  Canal 
Co.  [N.  J.  Err.  &  App.]  61  A.  461.  Where  a 
statute  provided  that  a  street  surface  rail- 
road should  not  be  built  unless  the  consent 
of  the  owners  of  one-half  of  the  assessed 
value  of  the  property  "bounded  on"  the 
street  should  have  been  obtained,  and  prop- 
erty relied  on  toward  making  up  the  one- 
nalf  of  the  value  of  the  property  abutting 
on  a  street  on  which  a  railroad  was  contem- 
plated consisted  of  an  entire  block  fronting 
on  the  street  and  extending  eight  hundred 
-eet  to  a  street  in  the  rear,  the  block  having 
'seen  improved  and  used  for  an  academy  and 
-eing  assessed  as  a  single  tract,  it  was  held 
hat  the  manner  of  assessing  the  property 
did  not  deprive  the  court  of  the  power  to  de- 
termine what  part  of  it  should  be  deemed 
as  "bounded  on"  the  street,  and  in  determin- 
ing the  voting  power  of  the  tract  it  should 
neither  be  taken  as  a  whole  nor  regarded  as 
a  tract  fronting  on  the  street  and  extending 
back  one  hundred  feet,  but  the  court  should 
make  such  an  apportionment  of  the  value 
thereof  as  would  result  in  giving  justice  to 
the  railroad  company  and  an  objecting  prop- 
erty owner.  Fox  v.  New  York  City 'Inter- 
borough R.  Co.,  48  Misc.  162,  95  N.  Y.  S.  251. 
A  statute  providing  that  a  city  shall  not 
grant  a  street  railway  franchise  excepting 
to  the  corporation  or  Individual  that  will 
agree  to  carry  passengers  at  the  lowest 
fare,  and  shall  have  obtained  the  written 
consent  of  a  majority  of  the  property  hold- 
ers upon  each  street,  confers  upon  the  prop- 
erty-holders the  right  to  grand  or  withhold 
consent,  but  not  the  right  to  limit  their  con- 
sent to  a  particular  corporation  or  individual. 
Such  limitation  in  his  consent  is  void,  but  the 
consent  is  good  as  a  consent  to  the  lowest 
bidder.  Forest  City  R.  Co.  v.  Day  [Ohio]  76 
N.  E.  396.  Where  a  petition  of  abutting  own- 
ers for  the  grant  of  a  street  railroad  fran- 
chise prayed  that  such  grant  should  be  for  a 
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Municipal  authorization  has  of  course  no  extra-limitary  effect.*"*  Municipalities 
must  conform  to  the  authorizing  statute,  but  a  complete  and  proper  municipal  grant 
is  not  affected  by  the  fact  that  it  purports  to  be  an  amendment  of  a  previous  void 
grant.""  Where  a  franchise  is  granted  by  the  state  subject  to  a  municipal  regula- 
tion, the  corporate  franchise  granted  by  the  state  is  distinct  from  the  street  railway 
franchise,  which  is  to  be  exercised  only  on  terms  imposed  by  the  city  whose  streets 
are  used."*  Where  the  power  of  a  municipality  over  certain  territory  is  suspended 
by  injunction,  no  franchises  can  be  granted  therein  and  expenditure  by  the  railway 
company  does  not  work  an  estoppel."'^  If  the  grant  of  a  franchise  gives  an  option 
as  to  nature  and  extent  of  structure  and  affixes  a  time  limit  for  construction,  no 
additional  construction  is  authorized  after  such  time  "^  unless  excuse  for  delay  is 
shown."''  The  grant  is  to  be  strongly  construed  against  the  company."*  Franchises 
are  not  exclusive  unless  expressly  made  so ""  or  unless  statutes  so  provide.^  Eight 
to  make  connections  with  anpther  company  is  not  implied.''     A  franchise  may  prop- 


term  of  forty  years  from  the  passage  of  the 
ordinance,  an  ordinance,  granting  authority 
to  a  traction  company  for  a  term  of  thirty- 
eight  years  from  the  passage  thereof,  did 
not  conform  to  the  petition.  Wilder  v.  Au- 
rora, De  Kalb  &  R.  Elec.  Traction  Co.,  216 
111.  493,  75  N.  B.  194.  Where  a  petition  by 
property  owners  for  the  passage  of  an  ordi- 
nance granting  a  street  railway  franchise, 
as  required  by  statute,  was  for  the  grant 
to  certain  individuals,  their  representatives 
and  assigns,  and  not  to  defendant  corpora- 
tion, and  an  ordinance  granting  such  fran- 
chise to  such  individuals  was  void,  an  as- 
signment of  their  rights  thereunder  to  a 
subsequent  corporation  did  not  operate  as 
an  assignment  of  the  petition  so  as  to  en- 
title the  city  council  to  pass  another  ordi- 
nance thereunder  granting  a  new  franchise 
to  the  corporation.     Id. 

92.  Wheeling  &  E.  G.  R.  Co.  v.  Triadelphia 
[W.  Va.]   52  S.  E.   499. 

»3.  Previous  grant  was  to  individuals  and 
statute  authorized  only  grant  to  company. 
Wilder  v.  Aurora,  De  Kalb  &  R.  Elec.  Trac- 
tion Co.,  216  111.  493,  75  N.  E.  194. 

.94.  By  statutes  of  1859  and  1861,  street 
railway  companies  were  incorporated  with  a 
corporate  life  of  twenty-flve  years,  subject 
to  the  authority  of  the  city  of  Chicago  to 
fix  the  terms  and  conditions  upon  which  said 
companies  should  occupy  its  streets.  By  stat- 
ute of  1865  the  corporate  life  of  these  com- 
panies was  extended  to  ninety-nine  years. 
It  was  held  that  under  the  earlier  statutes 
the  city  had  the  power  to  fix  the  term  of  the 
occupation  of  the  companies,  and  that  the 
statute  of  1865  did  not  give  the  right  to  use 
the  streets  for  ninety-nine  years  without 
reference  to  any  limitation  as  to  time  fixed 
by  the  city.     Blair  v.  Chicago,  26  S.  Ct.  427. 

95.  Little  Rock  Ry.  &  Elec.  Co.  v.  North 
Little  Rock  [Ark.]   88  S.  W.  826, 

96.  A  city  ordinance,  granting  a  street 
railway  the  right  to  build  and  maintain  a 
single  or  double  track  railway,  ■ft'ith  all  nec- 
essary switches  or  turnouts  upon  certain 
streets  of  the  city,  provided  that  the  entire 
line  shall  be  completed  and  in  operation  be- 
fore a  certain  date,  gives  the  railway  an  op- 
tion to  build  either  a  single  or  a  double 
track  line  within  the  specified  time,  and  its 
exercise  of  that  option,  by  building  and  put- 
ting in  operation  a  single  track  line,  ex- 
hausts its  rights  under  the  ordinance,  and  It 


cannot,  after  the  expiration  of  the  time  lim- 
ited, lay  additional  tracks  and  thus  convert 
its  line  wholly  or  partially  into  a  double 
track  line.  Eastern  Wisconsin  Ry.  &  Light 
Co.  V.  Winnebago  Traction  Co.  [Wis.]  105  N. 
W.  571. 

97.  When  a  street  railway  by  an  ordi- 
nance is  allowed  a  certain  time  in  which  to 
lay  its  tracks,  and,  that  time  having  ex- 
pired, seeks  to  enforce  its  rights  by  manda- 
mus, it  must  allege  such  a  state  of  facts  as 
excuses  the  delay,  and  where  it  was  provided 
that  delay  caused  by  Injunction  should  not 
be  counted,  an  injunction  on  an  unimportant 
connecting  line  will  not  serve  as  an  excuse. 
Blockl  V.  People  [111.]   77  N.  E.  172. 

98.  A  grant  by  the  public,  such  as  au-. 
thority  by  a  city  to  a  street  railway  to  build 
its  road  in  the  street,  is  to  be  construed 
most  strongly  against  the  grantee.  Such  a 
grant  is  a  mere  license  to  be  exercised  upon 
the  conditions  named  in  the  grant.  Blockl  v. 
People  [111.]  77  N.  E.  172. 

99.  In  the  absence  of  statutory  restric- 
tion* a  city  council  has  power  to  grant  a 
right  to  construct  a  street  railroad  over  sub- 
stantially the  same  route  as  that  embraced 
within  the  franchise  of  another  corporation. 
Electric  City  R.  Co.  v.  Niagara  Falls,  48 
Misc.  91,  95  N.  T.  S.  73. 

1.  Where  a  statute  provides  that  no 
street  surface  railroad  corporation  shall  con- 
struct, extend,  or  operate  its  road  or  tracks 
in  that  portion  of  any  street,  avenue,  road, 
or  highway  in  which  a  street  surface  rail- 
road Is  or  shall  be  lawfully  constructed,  ex- 
cept for  necessary  crossings,  without  first 
obtaining  the  consent  of  the  corporation 
owning  or  maintaining  the  same,  it  was  held 
that  the  consent  of  an  existing  railroad  to 
the  use  of  streets  occupied  by  it  by  a  com- 
peting company  was  not  a  condition  pre- 
cedent to  the  right  of  such  competing  com- 
pany to  obtain  the  consent  of  local  authori- 
ties to  the  use  of  such  streets.  Electric  City 
R.  Co.  v.  Niagara  Palls,  48  Misc.  91,  95  N.  T. 
S    73. 

2.  The  grant  by  a  city  to  a  company  or- 
ganized under  the  train  railway  act,  of  the 
right  to  construct  and  operate  a  street  rail- 
way with  all  necessary  tracks  and  connec- 
tions, all  tracks  to  be  constructed  under  the 
supervision  and  with  the  approval  of  the 
common  council,  does  not  authorize  the  com- 
pany to  make  a  connection  In  the  streets  of 
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erly  be  renewed  and  extended.'  A  provision  for  forfeiture  of  the  franchise  in  case 
of  noncompliance  with  certain  conditions  may  be  embodied  in  the  permission 
-granted  by  the  legislature  or  by  a  municipality  to  construct  and  operate  a  street 
railway.'  Franchise  rights  cannot  be  collaterally  questioned,"  but  a  street  railroad 
company  seeking  to  enforce  rights  must  show  the  jurisdiction  of  the  officers  granting 
the  same." 

Rights  and  duties  under  franchise.'' — It  is  well  settled  that  under  its  franchise 
a  street  railway  company  secures  certain  vested  rights  which  cannot  arbitrarily  be 
interfered  with.^     On  the  other  hand,  the  legislative  power  granting  the  franchise 


the  city  with  the  tracks  of  a  company  or- 
ganized and  operating  under  the  general 
railroad  laws,  and  having  no  franchise  from 
the  city,  though  in  the  ordinances  granting 
franchises  to  such  train  rail^vay  company 
and  to  another  company  organized  under  the 
general  railroad  laws,  a  connection  between 
them,  and  transfers  from  the  one  to  the 
other,  were  required.  City  of  Monroe  v.  De- 
troit, etc.,  R.  Co.  [Mich.]  12.Det.  Leg.  N. 
1035,  106  N.  "W.  704. 

3.  An  intention  to  prolong  the  life  of  a 
street  railway  franchise  from  the  date  orig- 
inally fixed  for  the  termination  to  a  date 
fixed  for  the  expiration  of  a  franchise 
granted  to  another  company  with  which  the 
company  operating  the  former  franchise  was, 
with  the  consent  of  the  city,  consolidated, 
must  be  inferred  from  subsequent  ordinances 
authorizing  the  consolidated  company  to  ex- 
tend its  lines  and  change  to  electricity  as  a 
motive  power,  the  rights  under  all  of  which 
were  to  terminate  with  the  franchise  of  the 
"main  line"  which  was  recognized  as  con- 
tinuing until  that  date.  Such  extension  does 
not  violate  a  statute  that  a  city  shall  not 
release  the  grantee  from  any  obligation  or 
liabiliy  imposed  during  the  term  of  a  street 
railway  grant  or  renewal  thereof,  nor  a 
statute  permitting  a  city  to  renew  a  street 
railway  grant  at  its  expiration.  City  of 
Cleveland  v.  Cleveland  Elec.  R.  Co.,  201  U.  S. 

529,  5  Li.  Ed.  .  An  ordinance  which  recites 

that  it  is  intended  by  it  to  renew  and  extend 
all  the  franchises,  rights,  and  privileges  now 
owned  by  a  street  railway  company,  and 
which  provides  in  plain  terms  that  the  rights, 
privileges,  and  franchises  granted  under  a 
former  ordinance  "be  and  the  same  are  here- 
by renewed  and  extended,"  continues  and  re- 
news the  right  of  the  company  to  lay  tracks 
on  a  portion  of  the  territory  covered  by  the 
original  ordinance,  but  not  constructed  at 
the  passage  of  the  renewing  ordinance,  not- 
withstanding the  fact  that  such  territory  is 
not  specifically  named  in  the  renewing  ordi- 
nance. City  of  Akron  v.  Northern  Ohio 
Traction  &  Light  Co.,  6  Ohio  C.  C.  (N.  S.) 
445. 

4.  Where  one  section  of  a  statute  pro- 
vided that  if  any  railroad  corporation  with- 
in five  years  after  its  certificate  of  incorpo- 
ration was  filed  failed  to  begin  construction, 
its  corporate  existence  should  cease,  and  an- 
other section  on  street  surface  railroads  pro- 
vided that  if  any  such  railroad  began  the 
construction  of  its  road  or  an  extension 
within  a  year  after  consent  was  given  and 
did  not  finish  in  three  years  all  rights  should 
be  forfeited,  it  was  held  that  a  street  rail- 
way given  the  right  to  construct  an  exten- 
sion and  not  commencing  vrlthin  five  years 
lost  its  rights  ipso  facto  under  the  first  sec- 


tion quoted,  the  same  being  self-executing. 
In  re  Brooklyn,  Q.  C.  &  S.  R.  Co.,  106  App. 
Div.  240,  94  N.  Y.  S.  113.  When  an  ordinance 
granting  a  street  railway  franchise  provides 
that  a  failure  to  comply  with  the  terms  and 
conditions  of  the  ordinance  after  twenty 
days'  notice  from  ^he  city  council  shall  oper- 
ate as  a  forfeiture  of  all  rights  and  fran- 
chises granted,  the  failure  of  the  owner  of 
the  franchise  to  lay  a  track  in  a  portion  of 
the  territory  covered  by  the  franchise  ■will 
not  work  a  forfeiture  of  its  rights  to  lay 
such  track  in  the  absence  of  notice  given  as 
provided  in  the  ordinance.  City  of  Akron  v. 
Northern  Ohio  Traction  &  Light  Co  ,  6  Ohio 
C.  C.  (N.  S.)  445.  Permission  by  a  munici- 
pality to  a  street  railway  company  to  con- 
struct and  operate  its  railway  in  the  streets 
of  the  to'wn,  when  '  the  ordinance  is  ac- 
cepted by  tlie  company,  constitutes  a  con- 
tract, and  if  the  ordinance  provides  for  for- 
feiture as  the  penalty  for  non-compliance 
with  certain  conditions,  substantial  per- 
formance is  no  defense,  even  though  the  con- 
ditions not,  complied  with  are  of  relatively 
small  Importance.  Equity,  however,  has  dis- 
cretionary power  in  such  a  case  to  grant  re- 
lief from  forfeiture  to  prevent  unfairness 
and  oppression,  and  where  the  company  is 
able  and  willing  immediately  to  perforrn  the 
covenant  the  company  is  entitled  to  an  In- 
junction preventing  the  town  authorities 
from  removing  or  disturbing  its  track. 
Wheeling  &  B.  G.  R.  Co.  v.  Triadelphia  [W. 
Va.]  52  S.  B.  499. 

5.  Whether  occupation  of  streets  was  un- 
lawful because  without  consent  of  munici- 
pality cannot  be  raised  in  an  action  for  per- 
sonal injuries.  Roberts  v.  Terre  Haute  Elec- 
tric Co.  [Ind.  App.:  76  N.  E.  323. 

6.  Upon  application  to  court  of  chancery, 
under  statute,  to  define  the  mode  in  which 
one  railroad  may  cross  another,  it  was  in- 
cumbent upon  the  petitioner  to  show  it  haa 
la"wful  power  to  construct  the  road,  and 
therefore  to  show  the  jurisdiction  of  a,  town- 
ship committee  granting  such  power.  Mer- 
cer County  Traction  Co.  v.  United  New  Jer- 
sey R.  &  Canal  Co.  [N.  J.  Err.  &  App.]  61  A. 
461. 

r.     See  4  C.  L.  1560. 

8.  See  Constitutional  Law,  5  C.  L.  619; 
Franchises,.  5  C.  L.  151S.  Where  a  street 
railway  company  was  in  existence  prior  to 
the  passage  of  a  statute  providing  a  method 
for  alteration  and  amendment  of  street  rail- 
way charters,  and  was  therefore  authorized 
to  make  alterations  in  its  charter  and  to 
change  its  lines  and  their  termini  as  pro- 
vided by  an  earlier  statute,  the  company's 
right  under  the  earlier  statute  was  saved 
from  the  effect  of  the  later  act  by  a  clause 
thereof    that    nothing    therein    should    be    so 
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may  reserve  the  power  to  alter,  amend,  or  repeal  the  charter  of  the  company,  stibject 
to  the  qualification  that  this  right  is  not  to  be  exercised  in  an  arbitrary  manner." 
A  law  empowering  the  city  solicitor  to  sue  in  the  name  of  the  city,  "whenever  an 
obligation  or  contract  made  on  behalf  of  the  corporation,  granting  an  easement  or 
creating  a  public  duty,  is  being  evaded  or  violated,"  authorizes  a  suit  by  the  city 
solicitor  to  enjoin  traction  companies  from  refusing  to  give  or  receive  transfers  in 
accordaiice  with  the  grant  to  the  lessor  company.^" 

Rates,  fares,  and  transfers}^ — The  requirement  by  statute  that  street  railway 
companies  shall  issue  half -fare  tickets  to  school  children  does  not  impair  the  obliga- 
tion of  any  contract  with  the  municipality  fixing  the  rates  which  such  company 
might  charge.^''  The  giving  of  transfers  is  for  the  benefit  of  individuals  and  man- 
damus will  not  lie  to  enforce  a  contract  obligation  to  do  so,  but  only  one  imposed 
by  positive  law.^'  The  state  or  city  may  take  street  railway  property  for  the  pur- 
pose of  linking  it  with  some  larger  corporation  so  as  to  compel  operation  on  the 
one  fare  and  universal  transfer  principle,  but  cannot  compel  independent  private 
corporations  to  so  operate.^*  It  cannot  compel  independent  street  railway  com- 
panies to  enter  into  a  co-partnership  for  the  purpose  of  accepting  transfers  from 
each  other.^° 

§  2.  Property  and  the  acquirement  thereof ;  eminent  domain.^^ — A  street  rail- 
way franchise  carries  no  implied  power  of  eminent  domain,^''  and  where  the  power 
of  eminent  domain  was  given  to  a  corporation  under  certain  conditions  which  have 


construed  as  to  affect  the  rights,  etc.,  of  any 
corporation  now  existing^  and  chartered  un- 
der the  general  or  special  laws  of  the  state. 
Montgomery  Amusement  Co.  v.  Montgomery 
Traction  Co.,  139  P.   353. 

9.  All  domestic  corporations  being  by  the 
Code  subject  to  legislative  control  at  all 
times,  where  a  street  railway  company  is' 
granted  a  franchise  with  an  exemption  from 
liability  for  paving  the  streets,  there  is  no 
impairment  of  the  obligation  of  contract  in 
a  later  statute  requiring  the  company  to  do 
such  paving  between  its  tracks  and  for  ont- 
foot  outside.  Marshalltown  Light,  Power  & 
R.  Co.  V.  Marshalltown,  127  Iowa,  637,  103 
N.  TV.  1005.  A  supplement  to  a  charter  of  a 
street  railway  company  enacting  that  no 
municipal  corporation  shall  interfere  with 
the  company's  constructing  and  running  its 
railroads,  provided  the  same  are  constructed 
and  run  according  to  the  charter,  does  not 
discharge  the  company  from  its  contractual 
obligations  to  a  city  previously  undertaken 
by  the  company,  and  does  not  modify  the 
terms  of  contracts  thereafter  made  between 
the  city  and  the  company.  Jersey  City  v. 
North  Jersey  St.  R.  Co.   [N.  J.  Law]  61  A.  95. 

10.  City  Of  Cincinnati  v.  Cincinnati  St.  R. 
Co.,  3  Ohio  N.  P.   (N.  S.)   489. 

11.  See  4  C.  L.   1561. 

12.  San    Antonio    Traction    Co.    v.    Altgelt, 

200  U.   S.   304,   50  L.   Ed.  .     Any  contract 

exemption  from  legislative  regulation  of 
rates,  possessed  by  a  street  railway  company 
chartered  before  the  adoption  of  the  Texas 
constitution  of  1876,  which,  by  §  17  of  the 
Bill  of  Rights,  subjects  to  the  control  of  the 
legislature  all  privileges  and  franchises 
granted  by  it  or  created  under  its  authority, 
was  lost  by  the  sale  of  its  property  on  fore- 
closure, and  the  acquisition  of  its  franchise, 
under  a  municipal  ordinance,  together  with 
that  of  another  company,  by  a  new  corpora- 
tion Incorporated  since  the  adoption  of  such 


constitution,  although  such  ordinance  pro- 
vides that  all  the  rights  and  privileges  pre- 
viously granted  to  the  old  corporations  were 
conferred  on  the  new  one,  including  all  the 
limitations,  contracts,  and  obligations.     Id. 

13.  A  writ  of  mandamus  should  not  issue 
at  the  instance  of  a  municipal  corporation  to 
compel  a  street  railway  company  to  give 
transfers  to  its  passengers  within  the  mu- 
nicipality when  the  obligation  of  the  com- 
pany to  do  so  arises  "wholly  from  its  assent 
to  certain  municipal  ordinances,  which  of 
themselves  have  no  legislative  force.  City 
of  Newark  v.  North  Jersey  St.  R.  Co.  [N.  J. 
Law]   62  A.  1003. 

14.  Chicago  City  R.  Co.  v.  Chicago,  142 
F.  844.  On  a  question  of  compelling  inde- 
pendent street  railway  companies  of  Chi- 
cago to  accept  transfers  from  each  other,  the 
constitutional  question  of  due  process  to- 
gether with  multiplicity  of  suits  is  involved 
so  as  to  give  rise  to  a  suit  in  equity  under 
the  constitution  and  give  the  Federal  courts 
Jurisdiction.     Id. 

15.  Chicago  City  R.  Co.  v.  Chicago,  142  F. 
844. 

je.     See  4  C.  L.  1561. 

17.  The  county  court  from  which  author- 
ity was  obtained  had  no  control  over  private 
ways.  Restetsky  v.  Delmar  Ave.  &  C.  R.  Co. 
[Mo.  App.]  85  S.  W.  665.  The  <-harter  of  a 
street  railway  company,  authorizing  it  to 
acquire  such  real  and  personal  estate  as  may 
be  necessary  and  convenient  in  the  prosecu- 
tion of  its  business,  does  not  confer  the 
power  of  eminent  domain,  the  charter  not 
conferring  the  power  expressly,  pointing  out 
any  steps  to  be  taken  in  its  exercise,  or 
making  any  provision  for  compensation. 
Claremont  R.  &  Lightning  Co.  v.  Putney 
[N.  H.]  62  A.  727.  A  statute  providing  that 
street  railway  companies  may  take  and  hold 
such  lands  as  may  be  necessary  to  install 
and  maintain  power  plants  does  not  author- 
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all  been  exercised  and  complied  with  years  before,  a  street  railway  company,  coming 
into  possession  of  its  franchises,  cannot  use  the  power  to  extend  the  tracks  formerly 
laid  or  change  the  route. ^^  Where  the  power  for  condemnation  was  given  for  sur- 
face roads  it  cannot  be  used  for  elevated  roads."  Where  such  power  is  given  prop- 
erty may  be  condemned  for  sites  for  barns  and  power  houses.^"  Property  may  of 
course  be  acquired  by  purchase  or  lease.^^ 

§  3.  Taxes  and  license  fees.^^ — An  exemption  from  taxation  will  not  be  sus- 
tained unless  the  intent  of  the  legislature  clearly  appears.^'  A  street  railway  com- 
pany may  not  be  assessed  for  the  widening  of  a  street  merely  because  of  its  occupa- 
tion of  the  street  with  its  track.^*  In  an  action  to  recover  taxes  on  cars,  where  the 
ordinance  provides  a  specified  tax  on  each  car  running  within  said  borough,  it  is 
not  necessary  that  each  car  run  every  day,  nor  the  whole  of  any  particular  day.^^ 
Where,  under  an  ordinance  providing  for  a  specific  tax  on  each  street  car,  the  com- 
pany refuses  to  give  a  list  of  the  cars  operated,  the  public  may  offer  in  evidence 
the  testimony  of  policeman  authorized  to  make  and  keep  a  list  of  the  numbers  of 
cars  passing  on  three  different  days,  and  it  may  base  its  tax  on  these  lists.^' 

§  4.  Street  railway  corporations." — The  corporate  activities  of  a  street  rail-' 
way  company  are  governed  by  the  rules  relating  to  corporations  generally.^'  Leases 
by  street  railroad  companies  ^^  are  generally  sustained  unless  they  amount  to  a 


ize  a  street  railway  company  to  condemn 
land  and  water  privileges  to  divert  streams 
and  procure  power  with  which  to  operate 
power  plants  erected  on  its  own  land,  but 
the  authority  is  limited  to  taking  such 
land  as  may  be  necessary  for  locating  or 
placing  power  plants  in  position  for  use  and 
niaintaining  the   same      Id. 

18,  19.  Fidelity  Trust  Co.  v.  Hoboken  & 
M.  R.  Co.   [N.  J.  Eq.]   63  A.  273. 

20.  Bddleman  v.  Union  County  Traction  & 
Power  Co.,  217  111.   409,  75  N.  E,  510. 

31.  Where  a  town  was  incorporated 
merely  for  park  purposes,  had  never  been 
platted,  was  without  streets,  and  its  entire 
territory  had  been  surrendered  to  a  private 
corporation,  it  was  nevertheless  a  town 
which  might  legally  be  made  the  terminus 
of  a  street  railway,  and  the  building  of  such 
railway  into  the  town  not  being  ultra  vires, 
the  railTvay  had  a  right  to  acquire  a  right 
of  way  over  private  property  -within  the 
town  by  purchase  or  lease  from  the  owners, 
regardless  of  whether  it  had  power  to  con- 
demn a  right  of  way  over  property  in  the 
town.  Montgomery  Amusement  Co.  v.  Mont- 
gomery Traction  Co.,  139  P.  35:!.  Where  a 
lease  of  land  for  park  purposes  reserved  to 
the  grantor  the  right  to  grant  a  right  of 
way  through  the  park  for  street  railway 
purposes,  mere  acquiescence  by  th(.  les.^ors  In 
a  prior  entry  of  a  street  raiUr-iy  company 
into  the  park  at  the  Instance  of  the  lessees, 
and  its  use  of  a  part  of  the  premises  as  a 
station  for  receiving  and  delivering  passen- 
gers, did  not  constitute  an  exercise  of  the 
power  reserved.     Id. 

as.     See  4  C.  L.  1562. 

23.  A  statute  requiring  street  railway 
companies  to  pay  for  paving  between  the 
tracks  is  an  exercise  of  the  taxing  power  of 
the  legislature,  and  since  an  exemption  from 
taxation  will  not  be  sustained  under  the  in- 
tent of  the  legislature  clearly  appears,  a 
prior  statute  granting  certain  immunities 
from  paying  for  paving  Is  not  a  contract 
right  of  which  the  company  cannot  be  de- 
prived,  but  a  mere   gratuity,  recoverable  at 


the  pleasure  of  the  legislature,  .and  such  Im- 
munity, being  a  personal  one,  does  not  pass 
to  a  lessee  of  the  road.  City  of  Rochester  v. 
Rochester  R.   Co.,   182  N.  T.   99,   74  N.  B.   953. 

24.  In  re  East  133d  St.,  9  N.  T.  S  76.  In 
proceedings  to  acquire  land  for  the  widening 
of  an  avenue  in  New  York  city,  the  right  of 
street  railTvay,  electric  light,  telephone,  or 
gas  supply  corporations  to  maintain  their 
rails,  wires,  and  pipes  on  such  street  being 
unaffected  by  the  widening  or  narrowing  of 
the  street,  and  not  being  in  any  way  in- 
creased in  value  because  of  the  widening, 
such  corporations  are  not  sub.iect  to  assess- 
ment for  benefit  because  of  such  improve- 
ment under  the  Greater  New  York  charter. 
In  re  Anthony  Ave.,  46  Misc.  525,  9'  N.  Y. 
S.  77.  Under  an  ordinance  granting  a  street 
railway  franchise  C9ntaining  a  provision 
that,  if  on  said  street  a  pavement  has  al- 
ready been  laid  and  an  assessment  there- 
for placed  on  the  tax  duplicate,  and  that 
said  company  shall  pay  to  the  city  such  pro- 
portion of  the  assessment  for  said  improve- 
ment as  the  space  occupied  by  its  tracks  and 
one  foot  on  the  outside  of  the  outer  rails 
thereof  bears  to  the  entire  width  of  the  im- 
proved railway,  held  that  the  railway  com- 
pany is  bound  by  its  contract  to  pay  said 
proportion  of  the  assessments  made  and 
levied  upon  the  feet  front  of  the  abutting 
property,  and  cannot  defend  upon  any  of  the 
grounds  that  would  have  been  available  to 
abutting  lot  owners,  or  to  the  company  if 
r.ot  l)Ound  by  such  contract  obligations.  Ur- 
bana,  Mo.ch:inicsburg  &  Columbus  R.  Co.  v. 
Columbus,  3  Ohio  N.  P.    (N.  S.)    438. 

2.'i,  26.  Braddock  Borough  v.  Street  it..  Co., 
28  Pa.  Super.  Ct.  262. 

2T.     See  4  C.  L.  1563. 

28.  ,  See  Corporations,  5  C.  L.  764. 

29.  Afl.1i38tinent  of  rig:litM  on  expiration  of 
lease:  Wliere  a  lease  of  the  lines  of  a  con- 
solidated street  railway  company  to  defend- 
ant provided  for  a  return  of  equipment,  on 
cancellation  of  the  lease,  to  each  company, 
of  equal  vAlue  to  that  received  by  the  lessee. 
the  lessor's  claim  for  return  of  specific  cars 
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virtual  surrender  of  the  corporate  franchises,'"  and  lessees  and  sublessees  are  bound 
by  all  the  obligations  of  the  original  charter."^  Where  the  lessee  of  a  railroad  com- 
pany agrees  to^  pay  all  damages  incident  to  its  operation,  the  lessee  may  be  called 
in  warranty  as  defendant  in  the  place  of  the  owner  in  Louisiana.^^  Where  a  street 
railway  company  enters  into  a  contract  whereby  competition  will  result  with  the 
effect  that  its  value  as  security  will  greatly  diminish,  a  court  of  equity  will  interfere 
on  behalf  of  a  mortgagee."'  Transfer  of  a  franchise  is  sometimes  permissible,'^ 
and  the  successor  of  a  street  railroad  company  is  not  liable  for  negligence  of  the 
original  company.'"     Where  a  railroad  was  empowered  by  its  franchise  to  operate 


on  behalf  of  certain  of  the  consolidated  com- 
panies or  termination  of  the  lease  by  the  in- 
solvency of  the  lessee  was  an  equitable  right 
enforceable  against  property  in  the  hands 
of  its  receivers  by  petition  for  surrender  of 
specified  cars,  but  the  lessor's  claim,  under 
a  betterment  clause  in  the  lease,  for  a  share 
of  cars  purchased  by  the  lessee  which  had 
not  been  appropriated  to  such  lines,  was  a 
legal  claim,  allowable  only  as  a  claim 
against  the  proceeds  of  a  sale  of  all  of  the 
insolvent's  property  by  the  receivers,  .lohn- 
son  v.  Lehigh  Valley  Traction  Co  .  138  P.  601. 
A  consplidated  electric  railway  company, 
composed  of  several  independent  companies, 
lease!  its  lines  to  defendant,  the  lease  pro- 
viding that  defendant,  in  addition  to  rentals, 
should  expend  $100,000  for  improvements 
within  two  years,  so  that  at  all  times  the 
roads  and  rolling  stock  should  be  at  least 
of  equal  efficiency  and  value  as  at  the  date 
of  the  lease;  and  at  the  termination  of  the 
lease  defendant  agreed  to  return  the  prop- 
erty to  the  consolidated  companies  in  as 
good  condition  and  repair  as  it  was  at  the 
date  of  the  lease,  together  with  all  the  Im- 
provements, additions,  betterments,  enlarge- 
ments, and  extensions  which  were  made  dur- 
ing ttje  lease.  Held,  that  on  defendant's  in- 
solvency and  cancellation  of  the  lease,  the 
receivers  were  bound  to  return  equipment  to 
each  subordinate  company  equal  in  value 
and  efficiency  to  that  which  was  receivel, 
and  not  merely  equipment  equal  m  value  and 
efficiency  to  that  received  under  the  lease  as 
a  whole.  Held,  also,  that  the  excessive  value 
of  equipment  returned  to  one  of  such  com- 
panies could  not  be  set  off  against  the  claim 
of  another  company  for  return  to  it  of  cars 
of  equal  value  and  efficiency.     Id. 

30.  A  street  railway  company  wishing  to 
extend  the  tunnel  under  a  river,  leased  from 
a  connecting  street  railway  company  the 
right  to  use  part  of  its  land  for  such  pur- 
pose for  nine  hundred  and  ninety-nine  years. 
The  land  was  practically  vacant,  and  such 
use  did  not  interfere  with  exercise  of  the 
franchises  of  the  lessor.  Held  that  such 
lease  was  not  ultra  vires,  and  when  defend- 
ant interfered  by  force,  plaintiff  was  entitled 
to  an  injunction  restraining  such  acts.'  Ho- 
boken  &  M.  R.  Co.  v.  Jersey  City,  etc.,  R.  Co. 
[N.  J.  Eq.]  62  A.  539.  Although  a  railroad 
company  leases  so  much  of  its  terminal  plat 
for  nine  hundred  and  ninety-nine  years  as  to 
permanently  prevent  the  enlargement  of  its 
terminal  facilities,  a  mortgagee  hol<flng  as 
security  the  franchises  of  the  company  can- 
riot  on  this  ground  restrain  the  performance 
of  the  contract.  Fidelity  Trust  Co.  v.  Ho- 
boken  &  M.   R.  Co.    [N.  J.  Eq.]   63  A.   273. 

31.  The  provision  of  §  1777,  empowering 
the  city  solicitor  to  sue  in  the   name  of  the 


city,  "whenever  an  obligation  or  contract 
made  on  behalf  of  the  corporation,  granting 
an  easement  or  creating  a  public  duty,  is  be- 
ing evaded  or  violated,"  authorizes  a  suit  by 
the  city  solicitor  to  enjoin  traction  compa- 
nies from  refusing  to  give  or  receive  trans- 
fers in  accordance  with  the  grant  to  the 
lessor  company.  City  of  Cincinnati  v.  Cin- 
cinnati St.   R.  Co.,  3  Ohio  N.  x-.   (N    S.)   489. 

32.  Muntz  V.  Algiers  &  G.  R.  Co.,  114  La. 
437,  8  So.   410. 

33.  Fidelity  Trust  Co.  v.  Hoboken  &  M.  R. 
Co    ^.  J.  Eq.]   63  A.  273. 

34.  Where  the  holder  of  a  Hxvana  horse- 
car  franchise  executed  an  assignment  of  his 
right  to  the  concession,  and  agreed  to  follow 
the  assignment  hy  proper  transfer  when  the 
Havana  authorities  should  grant  a  right  to 
use  electricity  as  a  motive  power  for  the 
road,  which  assignment  defendant  acknowl- 
edged he  had  received,  and  was  to  hold  in 
escrow  in  accordance  with  the  terms  of  the 
agreement,  which  trust  he  thereby  accepted 
the  receipt  constituted  a  mere  escrow  con- 
tract by  which  defendant  agreed  to  hold  the 
assignment  until  an  electric  concession  was 
granted,  and  did  not  create  a  fiduciary  rela- 
tion between  him  and  complainant.  Havana 
City  R.  Co.  V.  Ceballos  [C.  C.  A.]  139  F.  538. 
The  assignment  contract  having  been  can- 
celled three  years  after  it  was  made,  because 
of  the  inability  of  complainant  and  the  as- 
signor to  then  obtain  an  electric  concession, 
the  fact  that  defendant  had  acted  as  the 
holder  of  the  escro"w  agreement  for  com- 
plainant, and  had  knowledge  thereof,  etc., 
did  not  preclude  him,  more  than  a  year  after 
the  contract  was  cancelled,  from  himself  ob- 
taining an  assignment  of  the  original  con- 
cession. Id.  One  who  agrees  to  convey  a 
street  railway  franchise  to  another  in  con- 
sideration of  the  latter  constructing  the 
road  to  a  certain  point,  both  to  perform  by 
a  certain  date,  cannot  sue  for  damages  for 
nonperformance  of  the  defendant  where  he 
himself  did  not  offer  to  perform  until  two 
years  after  the  agreement.  IMonarch  v. 
bwensboro  City  R.  Co.,  27  Ky.  L.  R.  30,  85 
S.  W.  193.  Where  the  plaintiff  assigned  to 
defendant  a  void  street  railway  franchise 
under  certain  mutual  covenants,  and  brought 
suit  for  breach  of  them,  the  defendant  might 
set  up  nonperformance  on  part  of  plaintiff 
as  a  defense,  although  he  had  accepted  the 
assignment  of  the  void  franchise  and  ac- 
cepted the  dismissal  of  a  suit  based  on  the 
assignment  on  the  theory  that  the  assignor 
was  not  prejudiced  by  such  assignment  or 
the  dismissal  of  such  suit.     Id. 

35.  In  an  action  against  a  street  railway 
company  and  its  successor  for  negligence,  a 
verdict  is  properly  directed  in  favor  of  the 
successor   on    its   appearing   that    it   was   not- 


1564 


STREET  EAILWAYS   §   5. 


6  Cur.  Law. 


on  the  west  and  south  side  of  Chicago,  and  it  voluntarily  conveyed  all  its  rights 
on  the  west  side  to  another  corporation,  which  transfer  was  ratified  by  the  legisla- 
ture, that  relieved  the  South  Side  Company  so  far  as  the  public  was  concerned  of 
all  further  rights  and  duties  on  the  west  side.'"  The  courts  will  not  ordinarily  re- 
strain a  street  railway  company  from  executing  a  lease  or  other  contract  whose 
effect  is  to  encourage  competition,"  but  a  mortgagee  may  restrain  a  street  railway 
company  whose  franchises  he  holds  as  security  from  granting  terminal  facilities 
to  a  rival  which  will  seriously  impair  the  value  of  the  mortgagee's  property  through 
increased  competition.^*  A  street  railway  company  has  power  to  dedicate  land  to 
public  use  but  such  dedication  will  not  be  presumed.'" 

§  5.  Location,  construction,  equipment,  and  operation  in  general.^" — The  duty 
of  paving  the  portion  of  the  street  occupied  by  the  tracks  is  frequently  imposed.*^ 
Power  to  establish  crossings  over  railroad  tracks  and  rights  of  way  is  usually  con- 
ferred.*'' It  is  only  when  the  unlawful  construction  or  operation  of  a  railway  in- 
flicts peculiar  damage  on  an  abutter  that  he  may  have  it  abated  as  a  nuisance,*'  and 


in  existence  at  the  time  of  the  accident'. 
Palmer  Transfer  Co.  v.  Paducah  R.  &  Light 
Co.   [Kj'.]  89  S.  W.  615. 

36.  Chicago  City  R.  Co.  v.  -Chicago,  1*2  F. 
844. 

37,  38.  Fidelity  Trust  Co.  v.  Hoboken  &  M. 
R.  Co.   [N.  J.  Eq.]  63  A.  273. 

39.  Not  from  use  of  the  land  by  the  pub- 
lic generally  necessary  to  or  consistent  Tvith 
the  public  use  for  Tvhich  the  railroad  com- 
pany holds  the  property  claimed  to  have 
been  dedicated.  Loomis  v.  Connecticut  R.  & 
Lighting  Co.   [Conn.]   61  A.  539. 

49.  See  4  C.  L.  1563.  See,  also.  Highways 
and  Streets,  5  C.  L.  164b,  as  to  changes  of 
grade  and  the  doctrine  of  additional  servi- 
tude. 

41.  A  city  ordinance  granting  a  location 
for  street  railway  tracks,  and  containing 
restrictions  that  the  company  is  to  pave  the 
street  in  which  the  tracks  are  laid,  is  not 
unreasonable,  or  ultra  vires,  and  successors 
in  title  are  bound  by  such  restrictions.  Bor- 
ough of  Rutherford  v.  Hudson  River  Trac- 
tion Co.  [N.  J.  Law]  63  A.  84.  A  city  ordi- 
nance gave  a  street  railway  the  right  to  lay 
tracks  on  certain  specified  streets,  and  pro- 
vided that  the  company  should  pay  the  cost 
of  the  improvement  between  its  tracks  and 
the  lines  of  its  tracks  and  one  foot  on  each 
side  thereof  of  all  highways  which  it  occu- 
pied which  should  hereafter  be  improved. 
Held  to  apply  to  all  streets  occupied  by  the 
company,  and  not  merely  those  enumerated 
in  the  ordinance.  City  of  McKeesport  v. 
Pittsburg,  etc.,  R.  Co.  [Pa.]  62  A.  1075. 
Though  a  city  may  have  no  power  to  impose 
on  a  street  railroad  the  burden  of  repaying 
any  portion  of  its  streets,  or  to  exact  a  con- 
tract for  such  repaving,  it  may  impose  on 
the  company,  as  a  condition  to  granting  it 
the  right  to  use  electricity  in  propelling  its 
cars,  and  to  erect  poles  and  wires  for  that 
purpose,  the  burden  of  paving  the  parts  of 
the  street  between  and  adjoining  the  tracks. 
Such  action  is  not  ultra  vires,  and  the  pay- 
ment of  the  franchise  tax  does  not  relieve 
the  company  from  such  duty  of  paving.  In- 
habitants of  City  of  Trenton  v.  Trenton  St. 
R.  Co.  [N.  J.  Law]  63  A.  1.  A  franchise  pro- 
viding that  when  the  streets  are  not  paved 
the  street  railway  shall  spike  lumber  to  the 
ties,  and  that  the  railway  shall  not  in  any 
ease  be  required  to  pave  the  streets  except  as 


provided  In  the  franchise,  does  not  require 
the  company  to  pave,  and  exempts  the  com- 
pany when  a  statute  provides  that  all  street 
railway  companies  must  pave  unless  by  their 
franchises  they  are  not  bound  to.  Marshall- 
town  Light,  Power  &  R.  Co.  v.  Marshall- 
town,   127  Iowa,   637,   103  N.  W.   1005. 

42.  A  railroad  company  owning  the  bed  of 
its  road  in  fee  where  the  road  crosses  a  pub- 
lic highway  is  not  in  the  same  position  as  its 
vendors  would  have  been  with  reference  to 
a  street  railway  company  desiring  to  lay  its 
tracks  on  the  highway.  If  the  street  rail- 
way company  is  otherwise  fully  entitled,  the 
railroad  company  holds  subject  to  such  right 
all  the  land  which  constitutes  its  roadway, 
or  "right  of  way,"  with  respect  to  all  other 
land  the  railroad's  right  is  as  perfect  as 
that  of  a  private  individual.  In  case  of 
doubt,  the  court  will  not  restrain  a  street 
railway  company  from  laying  its  tracks  on 
the  turnpike  on  which  the  land  abutts,  and 
extending  them  on  the  turnpike  across  the 
railroad's  right  of  way.  Pennsylvania  R.  Co. 
V.  Inland  Traction  Co.,  25  Pa.  Super.  Ct.  115. 
Where,  In  a  suit  by  a  steam  railroad  to  re- 
strain a  street  railway  company  from  lay- 
ing its  tracks  at  grade  over  the  tracks  of  the 
steam  railroad,  the  evidence  showed  that  the 
street  was  so  closely  built  up  that  no  view 
of  coming  trains  could  be  had  until  the 
crossing  was  reached;  that  fourteen  trains 
passed  across  the  street  daily;  that,  because 
of  a  neighboring  switch,  a  large  amount  of 
shiftmg  across  the  street  was  required;  and 
that  many  vehicles  and  pedestrians  passed 
hourly,  it  was  error  to  dissolve  a  preliminary 
injunction  on  conflicting  evidence.  Delaware, 
etc.,   R.   Co.  V.  Danville,   etc.,   R.   Co.    [Pa.]    61 

43.  Where  by  Code  a  private  person  may 
sue  for  a  public  nuisance  only  if  it  is 
specially  injurious  to  himself,  and  a  street 
railway,  in  violation  of  its  franchise,  built 
Its  track  near  the  side  of  the  street  in  front 
of  the  property  of  an  abutting  owner,  it  was 
held  that  the  injury  was  one  suffered  alike 
by  the  public  at  large,  and  that  the  plaintiff 
could  not  have  it  abated  as  a  public  nui- 
sance specially  injurious  to  her.  Reynolds  v 
Presidio  &  P.  R.  Co.  [Cal.  App.]  81  P.  Ills! 
A  complaint  alleging  the  existence  of  a  nui- 
sance consisting  of  the  obstruction  of  a 
street  in  front  of  plaintiff's  premises  by  the 
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where  the  abutter  is  guilty  of  laches,  an  injunction  will  be  refused,"  nor  wUl  it  issue 
to  restrain  the  construction  of  a  street  railway  through  a  park  where  there  was  a 
right  to  so  construct  it  but  the  entry  so  to  do  was  forcible."  Though  the  business 
o±  a  street  railroad  is  confined  to  transportation  of  passengers,  it  may  transport 
on  ifa  tracks  such  materials  and  supplies  as  are  incident  to  the  conduct  of  its  busi- 
ness.«  The  use  of  street  passenger  railway  tracks  for  freight  traffic  is  an  injury 
to  an  abutter  "  for  which  he  can  recover  permanent  damages,  but  not  successive 
damages  as  m  nuisance.''^  When  suing  for  damages  the  measure  is  the  depreciation 
in  value  of  his  land  based  on  the  hypothesis  of  a  permanent  and  lawful  freight 
traffic.*'  It  is  no  defense  that  such  unfranchised  traffic  may  be  prevented  by  the 
public  if  it  so  elects  and  thus  lose  its  supposed  permanency.^" 

Genera]  rules  of  care  in  equipment  and  o^eraMon."— Street  railway  companies 
are  ordinarily  required  to  keep  in  repair  the  portion  of  the  street  occupied  by  their 
tracks/^  and  are  liable  for  injuries  resulting  from  its  negligent  failure  to  do  so,»* 


tracks  of  a  street  railroad,  and  further  al- 
leg'ing'  that  it  had  depreciated  the  rental 
value  of  plaintiff's  property  in  a  certain  sura, 
and  praying  that  the  tracks  be  adjudged  to 
be  a  nuisance  and  that  they  be  abated,  and 
demanding-  damages  equal  to  the  deprecia- 
tion in  the  rental  value  of  the  premises, 
could  not  be  held  to  be  one  for  compensa- 
tion for  damaging  private  property,  within 
the  rule  that  authorizes  an  abutting  owner 
to  sue  for  damages  suffered  through  the  oc- 
cupation of  a  street  by  a  railroad,  but  w^as 
one  for  the  abatement  of  a  nuisance.     Id. 

44.  Where  plaintiff,  who  had  been  the 
owner  of  property  abutting  a  street  in  New 
York  in  which  defendant's  elevated  railway 
was  constructed,  made  no  objection  for  ten 
years  to  defendant's  construction  of  a  third 

•  track  on  which  to  operate  express  trains, 
which,  though  constructed  without  right, 
was  built  in  good  faith  and  under  color  of 
legislative  authority,  the  court,  in  a  subse- 
quent suit  by  plaintiff  to  restrain  the  main- 
tenance of  such  track  as  an  unlawful  inter- 
ference with  plaintiffs  easement  of  light  and 
air,  had  power  to  refuse  an  injunction  on 
condition  that  defendant  pay  damages  for 
the  injuries  sustained,  though  defendant  had 
no  power  to  condemn  plaintiff's  easements; 
the  damage  to  defendant  and  to  the  public, 
caused  by  the  removal  of  the  track,  being 
greatly  in  excess  of  the  damage  accruing  to 
plaintiff  by  continuance  thereof.  Knoth  v. 
Manhattan  R.  Co.,  109  App.  Div.  802,  96  N.  Y. 
S.  844. 

45.  "Where  a  street  railway's  entry  into 
complainant's  park  was  lawful  if  properly 
made,  and  became  unlawful  only  because  it 
was  alleged  that  the  entry  was  by  force  at 
the  hands  of  one  from  whom  the  possession 
was  wrongfully  withheld,  a  court  of  equity, 
in  the  absence  of  irreparable  injury  from  the 
Tnode  of  entry  and  occupation,  would  not 
protect  the  possession  of  one  wrongfully 
seeking  to  withhold  it  by  injunction,  but 
would  leave  such  complainant  to  redress 
the  forcible  trespass  by  ordinary  remedies. 
Montgomery  Amusement  Co  v.  Montgomery 
Traction  Co.,  139  F.  353.  Where  a  lease  of 
land  for  park  purposes  reserved  to  the  les- 
sors a  poTver  to  grant  a  right  of  way  by 
deed  or  grant  through  any  part  of  the  leased 
premises  for  street  railway  purposes,  the 
lessors  were  only  entitled,  after  the  improve- 
ment of  the  park,  to  grant  a  right  of  way  to 


a  railway  company  at  such  a  location  as 
would  not  unreasonably  interfere  with  the 
arrangement  of  the  park.     Id. 

46.  Carrying  coal  to  power  house.  Cas- 
well V.  Boston  Elevated  R.  Co.  [Mass.]  77 
N.  B.  380. 

47.  48.  In  Illinois  the  court  puts  recov- 
ery for  injury  to  abutting  property  by  the 
unauthorized  use  of  streets  for  freight  traffic 
on  the  ground  that  it  was  "unauthorized 
and  not  contemplated  by  the  franchise."  The 
fee  is  there  presumed  to  be  in  the  public. 
Rockford  &  I.  R.  Co.  v.  Keyt,  117  111.  App.  32. 
Liability,  however,  is  not  placed  on  the 
ground  of  lack  of  authority  or  franchise, 
since  that  gives  the  abutting  owner  no 
greater  rights  nor  affects  the  question  of 
damages.     Id. 

49.  The  depreciated  market  value  of  the 
property  affected  is  the  proper  measure  of 
damages  in  such  a  case.  Rockford  &  I.  R. 
Co.  V.  Keyt,  117  111.  App.  32.  The  evidence 
in  such  a  case  should  be  confined  to  such  use 
as  is  of  a  permanent  character  and  reason- 
ably necessary.  Id.  A  mere  temporary  use 
of  the  street  for  freight  trafHc  purposes  is 
not  to  be  considered  in  estimating  perma- 
nent damages.  Id.  The  mere  maintenance 
of  a  freight  depot  and  the  hauling  of  freight 
to  and  from  it  by  teams  would  not  be  an 
element  of  damages.  Id.  Whether  the  prop- 
erty was  benefited  by  the  use  of  the  entire 
railway  system  for  freight  traffic  is  not  an 
element  to  be  considered.  Id.  The  street 
railway  will  be  allowed  to  show  that  abut- 
ting property  was  not  injured  and  that  the 
land  was  adanted  to  other  uses  than  its  pres- 
ent specific  use.     Id. 

50.  Owner  may  recover  for  the  perma- 
nent injury  to  his  property,  although  at  some 
future  date,  that  same  use  might  be  en- 
joined or  alaated.  Rockford  &  I.  R.  Co.  v. 
Keyt,  117  111.  App.  32. 

61.     See  4  C.  L.  1566. 

52.  A  city  ordinance  requiring  any  street 
railway  company  operating  a  line  within  the 
corporate  limits  to  keep  in  good  repair  all 
that  part  of  the  street  occupied  by  its  tracks 
includes  additional  tracks  to  be  laid  as  well 
as  those  already  laid  and  under  operation. 
Montgomery  St,  R.  Co.  v.  Smith  [Ala.]  39  So. 
757. 

53.  The  fact  that  a  street  railway  is  by 
city  ordinance  required  to  keep  that  part  of 
the   street    over   which    its    track    passes    in 
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and  are  likewise  liable  for  injuries  by  defects  in  the  track  itself.'*  If  electricity 
be  used  as  a  motive  power  they  are  liable  for  injuries  resulting  from  negligent  use 
thereof."  In  most  states  by  statutes  railroads,  even  urban  roads  in  rural  districts, 
must  fence  their  right  of  way.^"  Cars  are  frequently  required  to  be  equipped  with 
fenders  and  other  safety  devices,''  and  occasionally  examination  and  licensing  of 
employes  in  charge  of  care  is  imposed."  Unless  the  evidence  establishes  that  the 
railroad  company  used  the  fenders  improperly,  no  action  can  be  predicated  on  in- 
juries inflicted  by  them.'^  The  speed  at  which  cars  shall  be  operated  is  often  regu- 
lated.*"    Cars  may  be  allowed  to  stand  on  the  track  for  a  reasonable  length  of  time."' 


good  repair  does  not  make  it  any  tiie  less 
liable  for  negligence  in  leaving  an  excava- 
tion made  by  it  in  such  street  ■witiiout  the 
usual  safeguards.  Montgomery  St.  R.  Co.  v. 
Smith  [Ala.]  39  So.  757.  Irrespective  of  ordi- 
nance, where  a  street  railway  company 
takes  possession  of  a  portion  of  a  public 
street  for  the  purpose  of  building  and  oper- 
ating a  railway  under  its  franchise,  it  nec- 
essarily assumes  a  duty  to  the  public  to  keep 
that  part  of  the  street  occupied  by  it  free 
from  pit  falls  and  in  a  safe  condition,  and 
■where  the  work  to  be  done  is  intrinsically 
dangerous,  the  company  cannot  escape  lia- 
bility by  employing  an  independent  con- 
tractor, but  is  liable  for  his  acts,  however 
skilfully  performed.  Id.  Where  a  street 
railway  company  had  a  street  torn  up  be- 
tween its  tracks,  and  put  down  a  board 
crossing,  the  fact  that  there  was  a  knot  hole 
in  a  board  whereby  a  pedestrian  was  in- 
.iured  does  not  show  negligence  where  it  is 
not  shown  that  the  company  put  the  board 
there,  had  knowledge  of  the  defect,  or  that 
the  board  was  there  long  enough  to  charge 
them  with  notice.  Keating  v.  Metropolitan 
St.  R.  Co.,  105  App.  Div..  362,  94  N.  Y.  S.  117. 
In  an  action  against  a  street  railway  com- 
pany for  an  accident  caused  by  a  defect  in 
a  bridge,  •  the  plaintiff  must  show  th.at  the 
company  and  not  the  tgwn  was  responsible 
for  the  repairs  of  the  bridge.  Wagner  v. 
Lehigh  Traction  Co.,  212  Pa.  132,  61  A.  814. 
The  fact  that  the  city  engineer  is  overlook- 
ing work  done  by  a  street  railway  in  a  pub- 
lic street  in  the  course  of  repairing  its 
tracks  does  not  relieve  the  railway  fr.->m  the 
duty  resting  on  it  to  keep  such  part  of  the 
street  in  a  safe  condition.  Montgomery  St. 
R.  Co.  V.  Smith  [Ala.]  39  So.  757. 

ContTibntory  negligence:  A  pedestr>an  or: 
a  public  street  need  not  ascertain  whether  or 
not  the  way  is  clear,  but,  if  knowing  of  an 
instruction  or  having  reason  to  believe  that 
one  exists,  he  must  exercise  oniinary  care  in 
looking  for  and  avoiding  it.  Montgomery  St. 
R.  Co.  V.  Smith  [Ala.]  39  So.  757.  Pedestrian 
injured  by  stepping  into  knothole  in  board 
at  temporary  crossing  must  shO"w,  to  show 
due  care,  that  he  took  precautions  to  observe 
state  of  temporary  crossing  of  which  he -had 
knowledge.  Keating  v.  Metropolitan  St.  R. 
Co.,  105  App.  Div.  362,  94  N.  Y.  S.  117. 

54.  Where  a  child  of  seven  caught  his 
foot  between  one  of  the  rails  and  the  boards 
of  one  of  defendant's  crossings,  the  question 
of  negligent  construction  is  for  the  Jury 
upon  all  the  evidence.  McDermott  v.  Severe, 
26  App.  D.  C.  276.  Where  by  the  construc- 
tion of  a  subwajr  beneath  the  roadbed  of  a 
street  railway  a  trolley  slot  thereon  would 
spread  at  times  about  an  inch  for  a  distance 
of  two  feet,  and  a  bicycle  rider  was  thereby 


injured,  and  the  evidence  showed  the  slot 
was  safe  up  to  within  a  short  time  of  the  ac- 
cident, it  was  held  that  the  street  railway 
company  was  not  chargeable  with  notice  of 
its  condition  so  as  to  make  it  liable  on  the 
theory  of  negligence.  Griffin  v.  Interurban 
St.  R.  Co.,  46  Misc.  328,  94jsr.  Y.  S.  854.  A 
street  railway  company  is  not  liable  for  an 
injury  to  a  wagon  through  a  switch,  licensed 
by  the  city,  if  reasonable  care  Ts  used  in  the 
selection  and  maintenance  of  the  same,  and 
the  danger  is  not  so  great  as  to  have  th° 
switch  amount  to  a  nuisance.  Morie  v.  St. 
Louis  Transit  Co.   [Mo.  App.]   91  S.  W.  962. 

55.  See  Electricity,  5  C.  L.  1086. 

56.  lola  Electric  R.  Co.  v.  Jackson,  70  Kan. 
791,   79  P.   662. 

67.  A  city  ordinance,  providing  that  it 
shall  be  unlawful  on  and  after  a  certain 
date  to  run  any  street  car  within  the  city 
without  having  securely  fastened  to  its  front 
end  a  proper  automatic  fender  made  by  a 
particular  fender  company,  or  some  other 
lender  equally  as  good,  to  be  approved  by 
the  common  council  or  its  street  committee, 
is  void  for  nonuniformity  and  is  arbitrarily  « 
discriminating  in  favor  of  some  manufac- 
turers of  fenders  and  against  r>'he'-s.  City 
of  Elkhart  v.  Murray  [Ind  ]  75  N.  E.  593. 
When  a  passenger  alighted  at  a  terminus 
and,  going  directly  in  front  of  the  car,  stum- 
bled over  the  fender,  it  being  dark  at  the 
time,  it  was  held  that  the  company  was  not 
negligent.  Poland  v.  United  Traction  Co., 
107  App.  Div.  561,  95  N.  Y.  S.   '.98. 

58.  A  person  employed  to  stand  at  the 
rear  end  of  a  car,  in  charge  of  a  motorman 
and  loaded  with  coal,  to  look  out  for  the 
trolley,  turn  switches,  and  unload  the  coal, 
is  not  a  "conductor,"  and  the  failure  of  such 
person  to  obtain  a  license  has  nothing  to  do 
with  an  accident  where  the  only  negligence, 
if  any,  was  that  of  the  motorman.  Caswell 
v.  Boston  Elevated  R.  Co.  [Mass.]  77  N.  E. 
380. 

59.  In  backing  a  car  around  a  curve 
plaintiff  was  struck  and  injured  by  a  fender. 
No  negligence  because  it  was  not  raised,  es- 
pecially where  no  custom  or  necessity  for 
raising  them  was  shown.  Hoffman  v.  Phila- 
delphia Rapid  Transit  Co.    [Pa.]    63  A.   409. 

eo.  The  proper  construction  of  an  ordi- 
nance limiting  the  speed  of  cars  to  fourteen 
miles,  including  stops,  is  that  at  the  end  of 
the  run  the  average  speed  should  not  exceed 
that  rate.  Columbus  Ry.  v.  Connor,  6  Ohio 
C.  C.  (N.  S.)  361.  It  is  negligence  per  se  to 
run  a  street  car  at  a  speed  prohibited  by  a 
city  ordinance.  H^intz  v.  St.  Louis  Transit 
Co.   [Mo.  App.]  92  S.  W.  353. 

61.  Poland  v.  United  Traction  Co.,  107 
App.  Div.   561,   95  N.   Y.   S.   498. 
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Eeasonable  restrictions  and  conditions  may  be  imposed,"  and  if  the  company  enters 
on  the  enjoyment  of  a  franchise  containing  restrictions  it  is  estopped  to  deny  their 
validity.'^  An  ordinance  requiring  motormen  to  keep  a  vigilant  lookout  and  stop  the 
car  at  the  first  appearance  of  danger  is  a  valid  exercise  of  the  police  power."  Stat^ 
utes  regulating  the  operation  of  railroads  are  sometimes  held  to  apply  to  interurban 
street  car  lines.*"* 

§  6.     Injuries  to  passengers."" 

§  7.     Injuries  to  employes."'' 

§  8.  Injuries  to  persons  other  than  passengers  or  servants.  A.  Travelers  on 
highway."^  Pedestrians  run  over.  Due  care  of  plaintiff ."^—li  is  well  settled  that 
a  pedestrian  must  use  due  care  in  approaching  and  crossing  street  railway  tracks, 
but  where  there  is  no  evidence  on  this  point,  there  is  a  conflict  of  opinion  as  to 
whether  due  care  may  or  may  not  be  presumed.^"  Some  jurisdictions  hold  that  he 
must  look  and  listen  before  crossing  as  an  absolute  matter  of  law,"  others  hold  that 
there  is  no  such  absolute  duty  imposed,  and  that  due  care  is  a  question  to  be  de- 
termined by  the  circumstances  of  each  particular  case.'^  As  a  general  rule,  where 
a  pedestrian  goes  in  front  of  a  car,  and  there  is  evidence  either  that  he  did  not 
look  or  that  he  had  a  clear  view  and  could  have  seen  the  car  if  he  had  looked,  he 
cannot  recover."     Where  it  appears  that  a  pedestrian  did  look  for  a  car,  this  is 


62.  An  ordinance  limiting  tlie  speed  _of 
electric  cars  will  not  be  interfered  with  by 
the  courts  except  for  good  cause  shown,  and 
a  limit  of  6  miles  an  hour  between  crossings 
and  4  miles  an  hour  over  crossings  is  not  un- 
reasonable. Cincinnati,  L.  &  A.  Elec.  St.  R. 
Co.  V.  Stable  [Ind.  App.]  76  N.  E.  551.  A 
municipality  may  provide  by  ordinance  for 
the  separation  of  the  races  on  street  cars  in 
such  city  under  its  police  power,  and  an  op- 
tion that  the  company  may  provide  separate 
cars  or  divide  its  cars  is  not  an  unauthor- 
ized delegation  of  authority.  Patterson  v. 
Taylor  [Pla.]  40  So.  493.  The  legislative  or 
municipal  control  over  streets  In  the  matter 
of  authorizing  the  placing  of  obstructions 
thereon  is  not  absolutely  unlimited  and  must 
be  exercised  for  the  public  welfare,  and  pri- 
vate structures  "which  are  inconsistent  with 
the  primary  use  of  the  streets  or  structures 
which  prevent  the  use  of  the  streets  for 
travel  or  access  to  abutting  property  cannot 
be  licensed.  Morle  v.  St.  Louis  Transit  Co. 
tMo.  App.]    91  S.  W.  962. 

63.  Where  ordinances  oi  a  city  gave  to  a 
street  railway  company  permission  to  con- 
struct lines  of  railway  In  the  streets  and  to 
operate  cars  thereon,  upon  terms  of  paying 
annual  license  fees  for  each  car  so  operated, 
and  the  company  accepted  the  ordinance 
upon  these  terms,  constructed  the  lines  of 
street  railway,  and  for  many  years  operated 
cars  thereon,  it  was  held  that  the  company 
and  its  successors  who  acquired  its  railway 
lines  and  assumed  its  obligations  are  es- 
topped from  setting  up  that  the  terms  im- 
posed by  the  ordinances  were  ultra  vires  the 
municipal  corporation.  Jersey  City  v.  North 
Jersey  St.  R.  Co.    [N.  J.  Lawj   61  A.  95. 

64.  Sluder  v.  St.  Louis  Transit  Co.,  189  Mo. 
107,  88  S.  W.  648.  See  note  19  Harv.  L.  R. 
303. 

65.  Par.  75,  §  12,  c.  114,  R.  S.  Hurd,  pro- 
viding an  engineer  must  come  to  a  full  stop 
within  800  ft.  of  a  railroad  which  crosses 
the  tracks  on  which  the  engineer  is  running, 
applies   to  an   electric  railroad  as  well  as  a 


steam  road,  and  failure  to  make  the  stop  is 
negligence.     Roy   v.    East   St,   Louis   &   Sub- 
urban R.  Co.,  119  111.  App.   313. 
e«.     See  Carriers,  5  C.  L^  507. 

67.  See  Master  and  Servant,  6  C.  L.  521. 

68,  69.     See  4  C.  L.  1567. 

70.  In  the  absence  of  evidence  to  the  con- 
trary it  will  be  presumed,  in  an  action  for 
death  by  being  run  over  at  a  crossing,  that 
the  deceased  looked  and  listened  for  an  ap- 
proaching car  and  was  in  une  exercise  of  due 
care.  Eckhard  v.  St.  Louis  Transit  Co.,  190 
Mo.  593,  89  S.  W.  602.  Where  a  pedestrian 
was  run  over  by  a  car  it  was  held  that,  as- 
suming the  motorman's  negligence  just  be- 
fore the  accident,  the  burden  was  on  the 
plaintiff  to  show  due  care,  and  the  burden 
was  not  sustained  where  plainiiif  was  last 
seen  walking  near  the  track,  and  there  was 
no  evidence  of  due  care  bet'ween  this  and 
the  accident.  Gorham  v.  Milford,  etc.,  R.  Co. 
[Mass.]    75  N.   E.   634. 

71.  A  pedestrian  about  to  cross  street  car 
tracks  is  under  obligations  to  listen  and  look 
both  ways  and  failure  to  do  so  is  negli- 
gence. Moore  v.  St.  Louis  Transit  Co.  [Mo.] 
92  S.  W.  390;  Heintz  v.  St.  Louis  Transit  Co. 
[Mo.  App.]   92  S.   W.  353. 

72.  It  is  not  a  rule  of  law  that  a  person  is 
bound  under  all  circumstances  to  look  and 
listen  before  crossing  the  tracks  of  a  street 
railway.  Chicago  City  R.  Co.  v.  Barnes,  114 
111  App.  495.  A  person  crossing  the  tracks 
of  an  electric  railway  is  not  bound  to  the 
same  duty  to  stop  and  look  and  listen  as 
wh^n  crossing  a  steam  railway.  Finnick  v. 
Boston  &  N.  St.  R.  Co.  [Mass.]  77  N.  B.  500. 

73.  ■\yhere  a  pedestrian  run  over  at  night 
had  a  clear  view  of  an  approacliing  car,  and 
the  car  was  lighted  by  electricity,  there  can 
be  no  recovery.  Chicago  City  R.  Co.  v. 
Barnes,  114  III.  App.  495.  A  woman  pos- 
sessed of  good  eyesight  and  hearing  who 
walks  across  a  street  car  track  in  broad 
daylight,  oblivious  to  her  surroundings,  is 
guilty  of  contributory  negligence.  Waddell 
V.  Metropolitan  St.   R.   Co.,   113  Mo.  App.   680, 
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generally  enough  to  take  the  question  of  due  care  to  the  jury,  especially  when  there 
are  other  circumstances  tending  to  show  negligent  operation  of  the  car.^*  The 
mere  fact  of  looking  onee^  however,  does  not  absolve  the  pedestrian  from  taking  fur- 
ther precautions.  If  he  sees  a  car  when  he  is  some  distance  from  the  track  and 
goes  on  the  track  without  looking  again,  he  is  guilty  of  negligence.'"'  Where  there 
are  double  tracks  and  a  passenger  alights  from  a  car,  crosses  in  the  rear  of  the  car, 
and  is  struck  by  a  car  coming  in  the  opposite  direction,,  if  it  appears  that  he  crossed 
without  looking  he  is  generally  held  to  be  guilty  of  lack  of  due  care,''"  although  a 
recovery  has  been  allowed  under  such  a  state  of  facts.'''  A  pedestrian  has  a  perfect 
light  not  only  to  walk  in  the  street  where  a  street  railway  track  is  situated,  but 
also  to  walk  on  the  tracks  themselves,  always  provided  that  he  uses  due  care.''*     A 


88  S.  "W.  765.  "Where  a  pedestrian  walked  in 
front  of  a  car  "nMien  tliere  "was  nothing:  to  ob- 
struct his  view  except  a  car  coming  in  the 
opposite  direction,  it  was  held  that  there 
could  be  no  recovery.  McEntee  v.  Metro- 
politan St,  R.  Co.,  110  App.  Div,  673,  97  N.  T. 
S.  476. 

74.  Where  a  pedestrian  looked  for  a  car, 
and  it  appeared  that  his  view  was  ob- 
structed, and  that  the  car  which  struck  him 
was  run  at  hi&h  speed  without  warning*,  his 
due  care  is  a  question  for  the  jury.  Wachter 
V.  St.  Louis  &  M.  R,  R.  Co.,  113  Mo.  App.  270, 
88  S.  W.  147.  Where  a  peiestrian  saw  an 
approaching"  car,  and  was  injured  while  at- 
tempting: to  cross  in  front  of  it,  and  there 
was  evidence  of  a  defective  lookout  on  the 
part  of  the  motorraan,  due  care  was  held  to 
be  a  question  for  the  jury.  Knoxville  Trac- 
tion Co.  V.  Brown  [Tenn.]  89  S.  Vr.  319 
Where  a  pedestrian  sa"w  an  approaching:  car, 
but  was  injured  while  attempting  to  cross 
in  front  of  it,  and  there  was  evidence  that 
the  car  was  being  driven  at  high  speed,  due 
care  Is  a  question  for  the  jury.  Chicago  City 
R.  Co.  v.  Nelson,   116  111.  App.  609. 

75.  Where  a  pedestrian  looked  when  she 
started  to  cross  the  street,  saw  a  car  com- 
ing, and  did  not  look  again  until  struck  by 
the  car,  there  is  no  evidence  of  due  care. 
Boring  v.  Union  Traction  Co.  [Pa.]  61  A  77. 
A  pedestrian  must  look,  not  only  before 
crossing  a  street,  but  also  after  lier  view 
has  been  intercepted  by  a  wagon,  and  if  her 
failure  to  look  is  the  direct  cause  of  her  in- 
jury, there  can  be  no  recovery.  Knoxville 
Traction  Co.  v.  Brown  [Tenn.]  89  S.  W.  319. 
It  is  not  enough  for  a  pedestrian  to  look 
once  "When  some  distance  away  from  the 
track.  He  must  continue  to  look  until  he  is 
safely  across.  Lofsten  v.  Brooklyn  Heights 
R.  Co.  [N.  T.]  76  N.  E.  1035;  Ross  v.  Metro- 
politan St.  R.  Co.,  113  Mo.  App.  600,  88  S.  W. 
144.  If  a  pedestrian  saw  the  danger  or 
should  have  seen  it  under  the  circumstances 
and  could  have  avoided  it  by  reasonable 
care,  her  right  of  recovery  is  defeated.  Hoff- 
man V.  Philadelphia  Rapid  Transit  Co.  [Pa.] 
63  A.  409. 

70.  Where  a  passenger  steps  off  a  car, 
goes  around  behind  it,  and  is  struck  and 
killed  by  a  car  coming  in  the  opposite  direc- 
tion, and  it  appears  that  there  was  a  clear 
view  and  that  the  car  was  lighted,  there  is 
no  evidence  of  due  care.  Axelrod  v.  Ne"w 
York  City  R.  Co.,  109  App.  Div.  87,  95  N.  Y. 
S.  1072.  A  passenger  who  alights  from  a  car, 
and,  absorbed  in  a  paper,  passes  behind. the 
car  onto  a  parallel  track  without  looking,  is 
not  in  the  exercise  of  due  care.     Deane  v.  St. 


Louis  Transit  Co.  [Mo.]  91  S.  W.  505.  Where 
a  passenger  alighted  from  a  car,  went  around 
behind  it  without  looking,  and  w^as  struck 
by  a  car  coming  on  a  parallel  track  in  the 
opposite  direction,  he  Is  not  in  the  exercise 
of  due  care  and  cannot  recover,  even  if  the 
company  is  negligent,  -  unless  their  negli- 
gence is  willful  or  wanton.  The  question  of 
due  care  is  not  affected  by  the  fact  that  the 
company  aid  not  observe  its  rules  as  to  stop- 
ping and  sounding  the  bell,  it  not  appearing 
that  such  rules  were  customarily  observed 
or  that  the  plaintiff  relied  upon  or  knew  of 
them.  Birmingham  R.,  Light  &  Power  Co. 
V.  Oldham,  141  Ala.  195,  37  So.  452. 

77.  A  motorman  must  use  ordinary  care 
at  a  street  crossing  immediately  after  a  car 
bound  in  the  opposite  direction  has  stopped 
there  to  let  off  passengers,  and  where  a  pas- 
senger alighted  on  a  foggy  night,  and  was 
struck  by  a  car  coming  at  high  speed,  a  ver- 
dict for  the  plaintiff  was  held  to  be  sus- 
tained by  the  evidence.  Chicago  Union  Trac- 
tion Co.  V.  Nuetzel,   114  111.  App.   466. 

78.  A  pedestrian  has  a  right  to  walk  on 
an  electric  car  track  if  he  is  in  the  exercise 
of  due  care,  and  this  question  is  for  the  jury 
where  the  plaintiff  was  struck  by  a  car  on  a 
country  highway  at  night,  where  cars  only 
ran  once  an  hour,  and  it  appeared  that  no 
warning  was  given  and  that  a  freight  train 
in  the  near  vicinity  was  making  much  noise. 
Neary  v.  Citizens'  R.,  Light  &  Power  Co.  110 
App  Div.  769,  97  N.  Y.  S.  420.  Where  plaint- 
iff, standing  between  two  parallel  tracks  at 
a  reg4lar  stopping  place  waiting  to  board  a 
car,  was  struck  by  a  car,  and  it  appeared 
that  the  motorman  was  not  looking  ahead 
and  had  temporarily  abandoned  control  of 
his  car  to  fix  his  fender,  it  was  error  to  direct 
a  verdict  for  the  defendant.  Hawley  v  Co- 
lumbia R.  Co.,  25  App.  D.  C.  1.  One  who  is 
standing  in  the  street  near  the  curve  of  a 
street  car  track,  which  is  plainly  visible  to 
him.  Is  bound  to  step  back  a  sufficient  dis- 
tance to  avoid  being  struck  by  the  overhang 
of  the  rear  end  of  a  car  which  he  sees  ap- 
proaching the  curve.  Matulewicz  v.  Metro- 
politan St.  R.  Co.,  107  App.  Div.  230,  95  N.  Y. 
S.  7.  Where  a  pedestrian  miscalculated  the 
swing  of  a  car  rounding  a  curve  and  was 
mjured,  it  was  held  that  he  could  not  re- 
cover. McCabe  v.  Interurban  St.  R.  Co.  97 
N.  Y.  S.  353.  Where  plaintiff  left  a  sidewalk 
because  of  alleged  defects,  and,  with  full 
knowledge  of  the  locality,  and  plenty  of 
space  between  the  car  track  and  the  side- 
walk, walked  so  near  the  track  on  a  dark 
night  that  he  was  struck  by  a  car  coming 
from  the  rear,  he  was  held  guilty  of  contrib- 
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common  case  is  that  of  injury  to  a  laborer  working  on  the  tracks  of  a  street  rail- 
way.'''' 

Negligence  of  company.^" — A  street  railway  company  is  bound  to  use  ordinary 
care  to  avoid  accidents.^^  At  street  crossings  the  rights  of  the  car  and  the  pedes- 
trian are  usually  held  to  be  equal.'^  Notwithstanding  a  pedestrian's  lack  of  due 
care,  the  company  may  nevertheless  be  held  liable  if  it  could  have  prevented  the 
accident  by  the  use  of  ordinary  care,*^  but  it  is  a  qualiiication  of  this  rule  as  im- 
portant as  the  rule  itself  that,  where  there  are  no  intervening  facts  to  give  rise  to  a 
new  situation,  the  rule  cannot  properly  be  applied.'*    Various  rulings  have  been 


utory  negligrence.  Dooley  v.  Union  R.  Co., 
106  App.  Dlv.  397,  94  N.  T.  S.  635.  One  who 
stands  on  a  street  car  track  talking,  with 
knowledge  that  a  car  is  rapidly  approaching, 
and  without  taking  any  precaution  to  avert 
injury  to  himself,  is  guilty  of  contributory 
negligence.  Gargano  v.  Forty-Second  St., 
etc.,  R.  Co.,  94  N.  Y.  S.  544.  In  an  action 
for  Injuries  sustained  by  being  struck  by  a 
street  car,  where  it  appeared  that  the  plaint- 
iff was  stooping  near  the  track  with  his  face 
In  the  direction  from  which  the  car  came, 
and  could  have  seen  It  had  he  looked,  and 
could  have  heard  It  had  he  listened.  It  was 
proper  to  direct  a  verdict  for  defendant. 
Quinn  v.  Boston  Elevated  R.  Co.,  188  Mass. 
473,  74  N.  E.  687.  Where  a  pedestrian  walk- 
ing on  the  track  did  not  see  or  hear  a  car 
coming,  but  was  warned  by  a  companion, 
who  easily  avoided  injury,  he  was  held  guilty 
of  contributory  negligence.  Garvick  v.  United 
Rys.  &  Electric  Co.    [Md.]   61  A.   138. 

79.  A  workman  in  a  trench  under  a  street 
railway  track  cannot  rely  on  being  signalled 
by  the  motorman,  nor  can  he  rely  on  his 
sense  of  hearing  alone,  and  it  he  forgets  to 
use  due  care  In  keeping  a  lookout  he  can- 
not recover.  Clancy  v.  St.  Louis  Transit  Co. 
[Mo.]    91   S.  W.  609. 

80.  See  4  C.  L.   1670. 

.,.  81.  Hoffman  v.  Philadelphia  Rapid  Tran- 
sit Co  [Pa.]  63  A.  409.  The  violation  of  a 
municipal  ordinance  with  regard  to  the  use 
of  fenders  is  prima  facie  evidence  of  negli- 
gence. Chicago  City  R.  Co.  v.  O'Donnell,  114 
111.  App.  359.  The  degree  of  care  to  be  ex- 
ercised by  a  motorman  necessarily  varies 
with  circumstances  and  no  unbending  rule 
can  be  laid  down.  Hanlon  v.  Philadelphia  & 
W.  G.  Traction  Co.,  28  Pa.  Super.  Ct.  223.  The 
mere  fact  that  a  car  strikes  and  injures  a 
pedestrian  raises  no  presumption  of  negli- 
gence on  the  part  of  the  street  railway  com- 
pany. Garvick  v.  United  Rys.  &  Electric  Co. 
[Md.]  61  A.  138.  The  mere  fact  that  the 
horses  of  a  street  car  driver  broke  away  and 
ran  while  they  were  being  detached  from 
the  car  to  get  around  a  hole  in  the  street 
does  not  establish  the  defendant's  negli- 
gence. Cunningham  v.  Dry  Dock,  etc.,  R. 
Co.,  96  N.  T.  S.  1070.  Where  the  only  person 
In  the  company's  employ  charged  with  neg- 
ligence "was  the  conductor,  an  instruction 
that  the  defendant  could  not  be  held  liable 
because  the  motorman  did  not  reverse  his 
power  instead  of  relying  on  the  brakes  was 
held  improperly  refused.  Cunningham  v. 
Metropolitan  St.  R.  Co.,  104  App.  Div.  B25,  93 
N.  T.   S.   700. 

82.     At   street  crossings  the  rights  of  pe- 
destrians and  street  cars  are  equal,  each  be- 
ing bound  to  use  ordinary  care  to  avoid  In- 
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Jury.  Birmingham  R.,  Light  &  Power  Co. 
V.  Oldham,  141  Ala.  195,  37  So.  452.  The  right 
of  the  electric  railway  company  to  use  its 
tracks,  although  laid  on  a  public  highway, 
is  superior  to  that  of  a  pedestrian  or  the 
driver  of  a.  vehicle.  Minninch  v.  Wright 
[Pa.]  63  A.  438.  Where  one  crosses  street 
car  tracks  at  their  intersection  with  a  high- 
way he  is  not  a  trespasser.  Moore  v.  St. 
Louis  Transit  Co.   [Mo.]   92  S.  W.  390. 

83.  The  contributory  negligence  of  a  per- 
son injured  will  not  defeat  his  action  if  th3 
defendant,  by  reasonable  care  and  prudence, 
might  have  avoided  the  consequences  of  such 
contributory  negligence.  Hawley  v.  Colum- 
bia R.  Co.,  25  App.  D.  C.  1.  Though  a  pedes- 
trian is  negligent  in  going  upon  a  track 
(Moore  v.  St.  Louis  Transit  Co.  [Mo.^  92  fc, 
W.  390),  yet  if  the  motorman  by  the  exercise 
of  ordinary  care  could  have  avoided  injuring 
him  and  failed  to  do  so,  then  the  pedestrian's 
negligence  is  no  defense  (Id.).  It  a  pedes- 
trian or  driver  through  an  error  of  judgment 
attempts  to  cross  in  front  of  a  car  and  is  in- 
jured, the  question  of  negligence  is  not  a 
matter  of  law  but  for  the  jury.  Heintz  v.  St. 
Louis  Transit  Co.  [Mo.  App]  92  S.  W.  353. 
If  a  pedestrian  has  placed  himself  in  a  posi- 
tion of  peril  through  his  own  negligence,  and 
the  employes  in  charge  of  a  car  of  a  street 
railway  company,  comprehending  the  situ- 
ation in  time  to  avoid  injury,  deliberately 
run  him  down,  the  company  is  liable.  Ross 
V.  Metropolitan  St.  R.  Co.,  113  Mo.  App.  600, 
88  S.  W.  144.  Though  a  pedestrian  negli- 
gently places  herself  In  a  position  of  peril 
while  crossing  a  street  railway  track,  the 
street  railway  company  may  nevertheless  ba 
held  liable  if  the  motorman,  knowing  of  the 
pedestrian's  peril,  in  time  to  prevent  the  in- 
jury negligently  fails  to  do  so.  Waddell  v. 
Metropolitan  St.  R.  Co.,  113  Mo.  App.  680,  88 
S.  W.  765.  Where  a  pedestrian  negligently 
catches  his  foot  in  a  street  railway  track  the 
company  is  liable  if  the  employes  in  charge 
of  a  car  could  have  discovered  his  peril  In 
time  to  avoid  injury  by  the  exercise  of 
proper  care,  but  failed  to  do  so.  Williams 
V.  Metropolitan  St.  R.  Co.,  114  Mo.  1,  89  S. 
W.  59.  A  motorman  who  discovers  the  peril 
of  a  person  on  the  track  is  bound  to  use  only 
ordinary  care  to  use  all  means  at  hand  to 
avoid  injuring  the  person  in  peril.  Beaty  v. 
El  Paso  Electric  R.  Co.  [Tex.  Civ.  App.]  91  S. 
W.   365. 

84.  Plaintiff,  waiting  in  the  space  be- 
tween two  tracks,  was  struck  by  a  passenger 
attempting  to  board  another  car  on  a  paral- 
lel track  and  thrown  under  the  car.  A 
charge  that  if  plaintiff  was  negligent,  yet  if 
the  conductor  could  have  avoided  the  acci- 
dent the  plaintiff  was  not  barred  from  recov- 
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made  on  the  question  of  what  constitutes  a  proper  lookout,*'  what  constitutes  proper 
warning,'*  and  what  is  proper  speed  at  which  to  run  a  car."  If  a  motorman  operat- 
ing a  street  car  sees  a  pedestrian  or  vehicle  crossing  the  tracks  before  him  and  he 
fails  to  stop  the  car  in  time  to  avoid  the  accident  when  he  might  have  done  so,  he 
is  guilty  of  negligence.'* 

Children  run  over.^' — Whether  a  child  is  so  young  as  to  be  incapable  of  con- 
tributory negligence  is  a  question  which  has  come  frequently  before  the  courts.  In 
some  cases  it  is  held  as  a  matter  of  law  that  a  child  is  non  sui  juris,  while  in  others 
whether  or  not  the  child  is  non  sui  juris  is  held  to  be  a  question  for  the  jury.""     If 


ery,  held  error.  Cunningham  v.  Metropoli- 
tan St.  R.  Co.,  104  App.  Div.  525,  93  N.  Y.  S. 
700. 

85.  Motormen  are  bound  to  look  out  not 
only  for  persons  on  the  track  but  for  people 
moving'  towards  it  with  evident  intention  of 
crossing.  Moore  v.  St.  Louis  Transit  Co. 
[Mo.]  92  S.  W.  390.  A  mot'orman  is  not  re- 
quired to  assume  that  pedestrians  approach- 
ing the  track  will  act  carelessly  in  going 
upon  the  track  in  front  of  him.  To  make  it 
incumbent  to  stop  there  must  be  something 
noticeable  in  the  conduct  of  the  pedestrian 
sufficient  to  show  some  danger  of  an  acci- 
dent. Ross  V.  Metropolitan  St.  R.  Co.,  113 
Mo.  App.  600,  88  S.  W.  144.  A  motorman 
may  assume  that  a  person,  apparently  nor- 
mal, approaching  the  track,  will  stop  before 
crossing,  but  if  the  conduct  of  the  pedestrian 
tends  to  show  that  he  is  not  going  to  stop, 
the  motorman  must  run  his  car  as  if  he  knew 
■  that  the  pedestrian  was  going  to  cross  in 
iront  of  the  car.  Eckhard  v.  St.  Louis 
Transit  Co,  190  Mo.  593,  89  S.  W.  602.  "When 
a  man  was  run  over  at  a  street  crossing  at 
midnight,  and  the  car  was  brilliantly  lighted, 
and  there  was  no  evidence  of  undue  speed  or 
failure  to  give  proper  signals,  a  nonsuit  is 
proper.  Mulvaney  v.  Pittsburg  Rys.  Co.  [Pa.] 
62  A.  926.  A  motorman  has  a  right  to  as- 
sume that  a  pedestria  non  the  track,  possess- 
ing full  powers  of  locomotion  and  free  to  es- 
cape from  danger,  will  leave  the  tradk  in 
time  to  avoid  injury,  especially  when  he 
knows  the  car  is  approaching.  Garvick  v. 
United  Rys.  &  Electric  Co.  [Md.]  61  A.  138. 
A  motorman  on  a  street  car  may  rightfully 
assume  that  an  adult,  apparently  in  full  pos- 
session of  health  and  vigor,  standing  in  the 
street  near  a  curve  in  the  track,  but  not  near 
enough  to  be  struck  by  the  forward  end  of 
the  car,  will  draw  back  far  enough  to  avoid 
being  struck  by  the  overhang  of  the  car  as 
it  rounds  tl^  curve.  Matulewicz  v.  Metro- 
politan St.  R.  Co.,  107  App.  Div.  230,  95  N.  Y. 
S.  7.  Where  a  pedestrian  standing  near  the 
track  suddenly  ran  in  front  of  an  approach- 
ing car,  there  was  held  to  be  no  negligence 
on  the  part  of  the  company.  Greve  v.  New 
Orleans  &  C.  R.  Light  &  Power  Co.,  114  La. 
974,  38  So.  698.  A  motorman  running  over 
the  company's  private  right  of  way  is  not 
bound  to  keep  a  lookout  for  trespassers 
where  he  has  a  right  to  assume  that  the 
track  is  clear,  but  where  pedestrians  have 
been  for  some  time  in  the  habit  of  walking 
along  the  right  of  way,  a  motorman,  before 
reaching  a  point  where  he  has  reasonable 
grounds  to  anticipate  the  presence  of  such 
persons,  must  be  on  the  alert  and  keep  a 
lookout.  Levelsmeier  v.  St.  Louis  &  S.  R. 
Co.  [Mo.  App.]  90  S.  W.  104.  A  statute  pro- 
vided that  engineers  and  conductors  of  rail- 
roads should  stop  their  trains  before  cross- 


ing the  tracks  of  another  road  and  not  pro- 
ceed until  they  know  the  way  to  be  clear, 
and  a  municipal  ordinance  required  persons 
in  charge  of  street  cars  to  stop  them  before 
crossing  railroad  tracks,  and  requires  the 
conductor  to  "walk  across  the  track"  in  front 
of  the  car."  A  conductor  of  a  street  car 
stopped  his  car  on  a  dark,  rainy  tiight, 
waiked  to  the  center  of  the  track,  and,  hear- 
ing no  trafin,  signaled  the  motorman  to  cross. 
The  car  was  struck  by  a  train  running  at 
high  speed  without  lights  or  warning,  and 
the  conductor  "was  killed.  Held  that  "whether 
he  violated  the  statute  and  was  thus  guilty 
of  contributory  negligence,  and  whether  his 
death  was  proximately  caused  by  his  negli- 
gence in  failing  to  comply  literally  with  the 
ordinance,  were  questions  for  the  jury. 
Southern  R.  Co.  v.  Jones   [Ala.]    39  So.   118. 

86.  If  a  pedestrian  knew  that  a  car  was 
approaching,  "whether  or  not  those  in  charge 
of  the  car  gave  warning  is  immaterial.  Mc- 
Entee  v.  Metropolitan  St.  R.  Co.,  110  App. 
Div.  673,  97  N.  Y.  S.  476.  Failure  of  motor- 
man  to  ring  gong  is  not  evidence  of  negli- 
gence when  pedestrian  knew  of  car's  ap- 
proach. Garvick  v.  United  Rys.  &  Electric 
Co.  [Md.]  61  A.  138.  Where  a  pedestrian  saw 
a  car  before  it  started,  whether  the  motor- 
man  rang  his  bell  or  not  is  immaterial.  Mc- 
Cabe  v.  Interurban  St.  R.  Co.,  97  N.  Y.  S.  353. 
It  is  error  to  dismiss  the  complaint  at  the 
close  of  plaintiff's  case  in  an  action  for  a  col- 
lision of  a  street  car  with  a  uniformed  street 
sweeper  engaged  in  sweeping  the  track 
when  there  is  evidence  that  he  was  seen  by 
the  pasengers  at  a  considerable  distance,  that 
the  motorman  did  not  slacken  speed  until 
the  accident  was  inevitable,  and  gave  no 
warning,  though  the  sweeper  saw  the  car 
two  blocks  away,  and,  expecting  a  warning, 
did  not  look  up  again.  Reilly  v.  Interurban 
St.  R.  Co.,  108  App.  Div.  254,  95  N.  Y.  S.  721. 

87.  A  pedestrian  has  a  right  to  assume 
that  a  car  at  a  crossing  will  be  run  in  obe- 
dience to  a  city  speed  ordinance.  Eckhard 
V.  St.  Louis  Transit  Co.,  190  Mo.  593,  89  S.  W. 
602.  Speed  of  20  to  25  miles  an  hour  at 
crossing,  in  violation  of  10  mile  speed  limit, 
is  evidence  of  negligence.  Id.  Where  a  mo- 
torman 120  ft.  from  a  crossing  well  lighted 
by  an  arc  light,  where  a  pedestrian  is  trying 
to  cross,  runs  his  car  at  a  prohibited  speed 
and  fails  to  ring  a  gong,  it  is  a  question  of 
fact  for  the  jury  whether  he  could  have 
avoided  the  accident  by  ordinary  care.  Moore 
V.  St.  Louis  Transit  Co.   [Mo  ]   92  S.  W.  390 

88.  Heintz  v.  St.  Louis  Transit  Co.  [Mo. 
App.]  92  S.  W.  353.  That  he  honestly  be- 
lieved the  pedestrian  or  vehicle  would  clear 
the  track  in  time  to  avoid  the  danger  is  no 
excuse.     Id. 

8».     See  4  C.  L.  157L 

90.     In   a   suit   on  account   of  injuries   to  a 
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it  18  decided  that  a  child  is  non  sui  juris,  and  consequently  incapable  of  exercising 
due  care,  there  is  a  conflict  as  to  whether  the  lack  of  due  care  of  the  parent  or  per- 
son m  charge  of  the  child  may  be  imputed  to  it."  The  children  are  not  held  to 
the  same  degree  of  care  as  adults,  yet  they  must  exercise  the  degree  of  care  which 
ordinarily  prudent  children  of  their  age  and  intelligence  would  exercise  under  like 
circumstances.'^  Due  care  requires  a  child  to  use  some  degree  of  watchfulness  be- 
fore attempting  to  cross  a  street  railroad  track  »=■  and  if  children  unreasonably,  in- 
telligently, and  intentionally  run  into  danger  from  street  railways,  they  should  take 
the  risks."  The  youth  of  a  plaintiff  does  not  relieve  him  from  proving  negligence.^'' 
A  street  railway  company  must  use  more  care  towards  children  than  towards  adults,"" 


boy  eleven  years  of  age  from  being  struck 
by  a  car,  it  is  error  to  charge  that,  In  the 
absence  of  greater  intelligence  and  capacity 
than  is  common  to  boys  of  his  age,  the  law 
presumes  that  he  is  Incapable  of  being 
charged  with  contributory  negligence.  Cin- 
cinnati Traction  Co.  v.  Blackson,  6  Ohio  C.  C. 
(N.  S.)  233.  No  presumption  arises  as  to 
whether  a  boy  eleven  years  of  age  can  be 
charged  with  contributory  negligence,  but 
his  capacity  to  avoid  danger  is  a  question  to 
be  left  entirely  to  the  jury.  Id.  If  it  is 
not  averred  that  a  child  is  non  sui  juris,  he 
is  not  entitled  to  prove  such  fact.  Roberts 
v.  Terre  Haute  Elec.  Co.  [Ind.  App.]  76  N.  B. 
895.  A  child  of  ten  may  be  guilty  of  con- 
tributory negligence  sufficient  to  bar  recov- 
ery. Chicago  Union  Traction  Co.  v.  McGin- 
nis,   112  111.  App.  177. 

91.  Negligence  of  parents  in  allowing  child 
of  four  to  go  alone  on  city  street  'where 
street  cars  are  run  cannot  be  imputed  to 
child  in  action  by  him  for  being  run  over. 
Jacksonville  Elec.  Co.  v.  Adams  [Fla.]  39  So. 
183.  Whether  the  parents  of  a  bright  child 
of  5  are  negligent  in  allowing  the  child  in 
the  street  alone  is  for  the  jury.  Wabnich  v. 
Dry  Dock,  etc.,  R.  Co.,  98  N.  T.  S.  38.  Even 
though  the  parents  of  a  child  are  negligent 
in  allowing  it  to  be  alone  in  the  street,  if  a 
child  run  over  by  a  street  car  at  the  time  of 
the  accident  exercised  the  due  care  of  an 
adult,  mere  negligence  on  the  part  of  the 
servants  of  the  company  is  sufficient  for  tlie 
maintenance  of  the  action,  and  there  is  no 
need  to  show  wanton  negligence.  Chicago 
City  R.  Co.  V.  Jordan,  116  III.  App.  650. 

92.  Colomb  V.  Portland  &  B.  St.  R.  Co. 
[Me.]  61  A.  898.  Age  and  intelligence  of  a 
party  are  important  factors  in  determining 
whether  due  care  has  been  used.  Id.  Though 
a  child,  one  crossing  street  car  tracks  is 
bound  to  exercise  due  care.  Id.  A  child  run 
over  by  a  street  car  in  order  to  recover  was 
bound  to  show  not  only  the  defendant's  neg- 
ligence but  affirmatively  that  there  was  no 
want  of  due  care  on  her  part.  Id.  A  child 
of  ten,  in  crossing  street  railway  tracks, 
must  exercise  the  care  reasonably  to  be  ex- 
pected from  a  child  of  his  age  and  intelli- 
gence. West  V.  Metropolitan  St.  R.  Co.,  105 
App.  DiV.  373,  94  N.  T.  S.  250.  A  child  of  5 
years  and  2  months  is  bound  to  use  the  care 
to  be  expected  from  a  child  of  her  age  and 
condition.  Wabnich-  v.  Dry  Dock,  etc.,  R. 
Co.,  98  N.  T.  S.  38.  Where  the  mental  ca- 
pacity of  a  boy  of  twelve  is  In  question,  the 
rule  Is  that  he  is  bound  to  exercise  all  the 
care  that  he  might  reasonably  have  exer- 
cised by  the  employment  of  his  faculties. 
Roberts  v.  Terre  Haute  Elec.  Co.  [Ind.  App.] 
76  N.  E.  895.     A  boy  nine  years  old  running 


from  behind  a  wagon  suddenly  and  unex- 
pectedly in  front  of  a  street  car,  and  in- 
stantly struck  by  the  car,  so  that  the  mo- 
torman  had  barely  an  Instant  in  which  to 
stop  the  car  was  guilty  of  such  negligence  as 
barred  recovery.  Wirzginda  v.  Schuylkill 
Traction  Co.,  212  Pa.  360,  61  A.  943.  It  is 
not  enough  for  a  boy  of  twelve  to  look  for 
cars  before  crossing  the  track  but  he  must 
exercise  due  care  while  on  the  track  as  well. 
Lipis  V.  Metropolitan  St.  R.  Co.,  98  N.  T.  S. 
259.  Where  a  boy  of  ten  saw  a  car  200  feet 
away,  and  attempted  to  cross  In  front  of  it, 
he  is  not  negligent  as  a  matter  of  law.  Ho- 
varlta  v.  St.  Louis  Transit  Co.  [Mo.]  90  S.  W. 
1142.  For  a  child  of  five  to  pass  behind  a 
car  and  step  on  a  parallel  track  without 
looking  for  an  approaching  car  is  not  negli- 
gent as  a  matter  of  law.  Chicago  City  R. 
Co.  V.  Jordan,  116  111.  App.  650.  The  attempt 
by  a  10  year  old  child  to  cross  the  track  in 
front  of  a  moving  car,  which  could  not  have 
been  many  feet  from  her,  was  conduct  "such 
as  the  judgment  of  common  men  universally 
would  condemn  as  careless  in  any  child  of 
sufficient  age  and  intelligence  to  be  permit- 
ted to  go  alone"  across  a  street  on  which 
electric  cars  are  frequently  passing.  Colomb 
V.  Portland  &  B.  St.  Ry.  Co.  [Me.]  61  A.  898. 
The  due  care  of  a  boy  of  ten  who  crossed 
from  behind  a  wagon  where  there  were  dou- 
ble tracks  and  was  struck  by  a  car  coming 
in  the  opposite  direction  on  the  further  track 
is  for  the  jury.  Chicago  Union  Traction  Co. 
V.  McGinnis,  112  111.  App.  177. 

93,  94.  Colomb  v.  Portland  &  B.  St.  R.  Co. 
[Me.]   61  A.  898. 

95.  Wiszginda  v.  Schuylkill  Traction  Co. 
212  Pa.  360,  61  A.  943. 

96.  More  care  must  be  used  towards  chil- 
dren than  towards  adults,  and  where  a  mo- 
torman  should  and  must  have  seen  a  young 
child,  alone,  dangerously  near  the  car  tracks, 
it  was  his  duty  to  use  means  "strictly  com- 
mensurate with  the  demands  and  exigencies 
of  the  occasion"  to  prevent  injury,  and  the 
company  must  prove  such  means  were  u9e  1 
or  be  liable.  Jacksonville  Electric  Co.  v. 
Adams  [Fla.]  39  So.  183.  A  motorman  oper- 
ating a  street  car  on  approaching  a  crossing 
Tvhere  a  number  of  chiidren  are  congregated 
or  passing  across  the  tracks  is  bound  to 
know  that  they  may  not  exercise  the  care  of 
older  persons,  and  to  take  special  precau- 
tions accordingly  to  avoid  their  injury  and 
where  in  such  case  a  child  was  run  over  and 
there  was  substantial  evidence  tending  to 
show  that  the  car  approached  the  crossing  at 
a  speed  of  10  to  15  miles  an  hour,  without 
giving  any  warning  of  its  approach,  although 
such  evidence  was  contradicted,  a  verdict 
finding   the   company   negligent   will   not    be 
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although  some  courts  prefer  to  state  the  rule  ab  being  that  ordinary  care  under  all 
the  circumstances  of  each  particular  ease  is  the  general  standard  to  be  applied, 
whether  the  case  be  that  of  a  child  or  an  adult.'^  Numerous  rulings  have  been 
made  on  the  question  of  proper  lookout  on  the  part  of  those  in  charge  of  the  car,'' 
and  what  is  proper  speed  for  a  car."''  The  care  due  from  the  company  may  be  af- 
fected by  the  fact  that  a  child  is  a  trespasser  upon  the  company's  premises.^ 

(§  8)  B.  Accidents  to  drivers  or  occupants  to  wagons.  Collisions  letween 
car  and  wagons.^ — The  driver  of  a  wagon  must  use  due  care  in  approaching  and 
crossing  street  railway  tracks.'  As  a  general  rule,  where  there  is  evidence  that  the 
driver  of  a  wagon  either  did  not  look  for  a  car  or  could  have  seen  it  if  he  had 


disturbed.  Camden  Interstate  R.  Co.  v. 
Broom  [C.  C.  A.]   139  F.  595. 

»7.  Although  the  age  of  the  plaintlfe  is 
one  of  the  cirdumstances  to  be  considered, 
and  althougli  conduct  which  might  not  be 
negligent  towards  an  adult  might  be  negli- 
gent In  the  case  of  a  child,  still  it  is  not 
proper  to  say  that  the  company  owes  more 
care  to  a  child  on  a  crowded  street  crossing 
than  to  a  man  on  a  vacant  street.  Chicago 
City  R.   Co.   V.  O'Donnell,   114  HI.  App.   359. 

98.  PlaintifE,  a  child  less  than  three  years 
old,  in  attempting  to  cross  a  street,  darted 
from  a  sidewalk  behind  a  wa?on  standing  in 
front  of  plaintiff's  house  and  struck  the  run- 
ning board  of  defendant's  street  car.  The 
car  was  going  at  moderate  speed,  and  as  it 
approached  there  was  nothing  in  sight  and 
no  children  in  sight  for  200  yards.  It  was 
held  there  was  no  negligence  in  falling  to 
sound  the  gong.  Bouthillier  v.  Old  Colony 
St.  R.  Co.  [Mass.]  75  N.  E.  960.  "When  a  child 
of  five  was  playing  behind  a  pile  of  earth 
about  five  feet  from  a  street  railway  track, 
and  suddenly  ran  out  on  the  track  when  the 
car  was  not  more  than  four  feet  away, 
there  is  no  negligence  on  the  part  of  the 
company.  Sontgen  v.  Kittanning,  etc.,  R.  Co. 
[Pa.]  62  A.  523.  Where  a  boy  of  nine  was 
walking  behind  a  wagon  and  stepped  sud- 
denly in  front  of  a  car,  there  was  held  to  be 
no  negligence  on  the  part  of  the  company. 
Leitzel  v.  Harmsburg  Traction  Co.  [Pa.]  62 
A.  102.  A  street  railway  company  is  not  lia- 
ble for  the  death  of  a  child,  who  ran  across 
the  street  directly  in  front  of  the  car,  in  the 
absence  of  evidence  that  anything  the  grip- 
man  could  have  done  "would  have  avoided  the 
accident.  West  v.  Metropolitan  St.  R.  Co., 
105  App.  Div.  373,  94  N.  T.  S.  260.  Where  a 
boy  of  ten  started  to  cross  the  track  200  feet 
ahead  of  the  car,  the  motorman  was  not 
negligent  In  not  attempting  to  stop  the  oar. 
Hovarka  v.  St.  Louis  Transit  Co.  [Mo..]  90 
S.  W.  1142.  Where  a  child  of  nine  is  negli- 
gent in  going  on  the  track,  and  it  is  proved 
that  the  motorman  did  not  see  the  chill  un- 
til after  the  accident,  there  can  be  no  re- 
covered, for  according  to  California  law  the 
motorman  must  actually  be  aware  of  the 
child's  danger  to  hold  the  company  in  such  a 
case.  Bennisclien  v.  Market  St.  R.  Co.  [Cal.] 
84  P.  420.  Where  a  child  of  seven  was  caught 
in  the  track  and  a  motorman  saw  him  300  or 
400  feet  away,  but  made  no  effort  to  stop  un- 
til 35  or  40  feet  away,  where  he  saw  the 
boy  was  caught,  negligence  is  for  the  jury, 
and  it  is  not  enough  that  the  motorman  did 
what  he  could  after  he  actually  saw  the  boy 
was  caught.  McDermott  v.  Severe,  25  App. 
D.  C.  276.  Where  a  child  is  too  small  to  be 
guilty  of  contributory  negligence,  Inevitable 


accident  is  no  defense;  when  a  motorman 
might  have  discovered  it  50  ft.  ahead  of  him 
and  by  the  exercise  of  due  care  have  stopped 
the  car  "nside  of  40  feet.  Koenig  v.  Union 
Depot  R.  Co.  [Mo.]  92  S.  W.  497.  Where 
there  is  an  allegation  of  wanton  negligence, 
and  there  is  no  evidence  that  the  motorman 
saw  the  child  in  time  to  avoid  the  injury,  and 
no  evidence  that  he  purposely  ran  over  her, 
it  must  appear  that  his  negligence  was  so 
gross  as  to  amount  to  wanton  or  willful 
negligence.  Chicago  Union  Traction  Co.  v. 
McGlnnis,    112    111.    App.    177. 

99.  In  an  action  for  injuries  caused  by 
being  struck  by  a  street  car,  evidence  that 
the  father  of  the  plaintiff,  then  an  infant  one 
year  old,  before  going  on  the  track  saw 
that  the  car  had  stopped  about  40  feet  away, 
and  that  as  he  stepped  on  the  track  the  mo- 
torman quickened  speed,  so  that  the  car 
struck  him  as  he  was  on  the  last  rail,  pre- 
senting a  case  for  the  jury.  Franco  v. 
Brooklyn  Heights  R.  Co.  108  App.  Div.  14, 
95  N.  Y.  S.  476.  Dangerous  speed  and  the 
failure  to  give  warning  at  a  crossing  sus- 
tains a  charge  of  wantonness.  Chicago  City 
R.    Co.   V.   Jordan,    116   III.   App.    650. 

1.  Where  a  child  of  two  was  run  over  by 
an  electric  car  of  a  coal  company  operated 
on  its  own  grounds,  there  was  held  to  be 
no  evidence  of  negligence.  Estep  v.  Web- 
ster Coal  &  Coke  Co.  [Pa.]  62  A.  1082.  In  the 
case  of  an  injury  to  a  boy  trespasser  it  was 
held  that  a  company  erecting  and  maintain- 
ing an  elevated  railway  structure  upon 
which  there  is  a  live  rail  is  required  to  use 
only  ordinary  care  in  precluding  children 
from  getting  on  the  rail,  and  that  not  to  pre- 
vent people  from  climbing  on  the  structure 
at  a  point  where  there  is  no  temptation  to  do 
so  is  not  negligence,  nor  is  it  negligence 
not  to  place  warning  signs  on  the  live  rail 
where  there  is  no  custom  of  children  climb- 
ing on  the  structure  and  nothing  about  the 
structure  alluring  to  them.  McAllister  v. 
Jung,   112  111.  App.   138. 

a.     See   4  C.  L.   1572. 

S.  Even  if  the  street  railway  company  is 
negligent,  yet,  if  a  driver  is  also  negligent, 
and  his  negligence  contributed  to  the  acci- 
dent so  that  but  for  it  he  would  not  have 
been  injured,  there  can  be  no  recovery.  Lex- 
ington St.  R.  Co.  V.  Strader  [Ky.]  89  S.  W. 
158.  An  instruction  authorizing  recovery 
only  if  the  plaintiff  was  "free"  from  negli- 
gence is  improper  as  saying  that  any  negli- 
gence, however  slight,  will  bar  recovery. 
Palmer  Transfer  Co.  v.  Paducah  R.  &  Light 
Co.  [Ky.]  89  S.  W.  515.  Failure  to  look  for 
an  approaching  street  car  is  negligence  per 
se.  Houston  Bros.  Co.  v.  Traction  Co.,  28  Pa. 
Super.    Gt.    374.     Any   one    before   crossing    a 
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looked  for  it,  he  cannot  recover  for  injuries  received  from  driving  in  front  of  the 
ear.*  As  a  general  rule,  where  there  is  evidence  that  the  driver  did  look  for  a  car, 
this  is  sufScient  to  take  the  question  of  his  due  care  to  the  jury,  especially  where 
there  is  evidence  of  negligent  operation  of  the  car.'  The  mere  fact  of  looking  once 
for  a  car,  however,  does  not  by  any  means  absolve  the  driver  from  the  duty  of  tak- 
ing further  precautions.  If  he  sees  a  car  coming  when  he  is  some  distance  from 
the  track,  and  drives  on  the  track  without  looking  again,  he  is  not  in  the  exercise 
of  due  care,'  although  under  a  somewhat  unusual  state  of  facts  the  question  of  the 


track  should  not  oilly  look  but  also  listen  for 
approaching  cars.  Hattcher  v.  McDermot 
[Md.]   63  A.  214. 

4.  Evidence  that  plaintiff's  servant  was 
driving  along  a  street  in  the  same  direction 
in  which  a  street  car  was  traveling,  and, 
without  looking  or  taking  any  precaution, 
drove  on  the  track  in  front  of  the  car,  does 
not  show  freedom  from  contributory  negli- 
gence. Kueski  v.  New  York  &  Q.  C.  R.  Co., 
109  App.  Div.  209,  95  N.  T.  S.  650.  To  convict 
a  driver  of  negligence  it  must  appear  that  if 
he  had  looked  about  him  he  could  have  dis- 
covered an  approaching  car  in  time  to  avoid 
the  accident.  Minnich  v.  Wright  [Pa.]  63  A. 
428.  There  is  always  a  duty  on  the  part  of  a 
driver  about  to  cross  a  street  railway  to  look 
for  an  approaching  car,  and  ii  tne  street  be 
obstructed,  to  listen,  and  in  some  situations 
to  stop.  Houston  Bros.  Co.  v.  Traction  Co., 
28  Pa.  Super.  Ct.  374.  The  time  of  looking 
for  an  approaching  car  is  riot  on  first  en- 
tering a  street  but  just  before  he  enters 
onto  the  track.  Id.  A  jury  might  find  that 
a  driver  failed  to  look  for  a  car  where 
the  collision  occurred  in  daytime  and  a  free 
view  of  the  track,  30  feet  before  approaching 
it,  was  obtainable.  Weske  v.  Chicago  Union 
Traction  Co.,  117  111.  App.  298.  Where,  if  the 
driver  of  a  cab  had  looked,  he  could  not  have 
failed  to  see  a  car  approaching  at  high  s.peed, 
he  cannot  recover.  Hebron  v.  New  York 
City  R.  Co.,  9  N.  T.  S.  341.  There  can  be  no 
recovery  where  the  driver  of  a  wagon  either 
saw  or  could  have  seen  a  car  approaching 
but  drove  directly  in  front  of  it  when  it  was 
but  15  or  20  feet  distant.  Williams  v.  New 
York  City  R.  Co.,  97  N.  Y.  S.  393.  There  is 
no  evidence  of  due  care  when  the  driver  of  a 
team  driving  near  the  tracks  at  night  turned 
suddenly  onto  the  track  in  front  or  a  car 
which  he  could  have  seen  if  he  had  looked. 
American  Ice  Co.  v.  New  York  City  R.  Co., 
98  N.  Y.  S.  219.  A  failure  to  look  and  listen 
is  not  always  negligence.  North  Chicago  St. 
R.  Co.  V.  Canfield,  118  III.  App.  353.  Going 
upon  a  track  without  looking  or  listening  is 
negligence  when  nothing  is  shown  to  excuse 
the  failure  to  exercise  reasonable  and  ordin- 
nary  care.     Id. 

5.  For  a  cab  driver  to  attempt  to  cross 
the  tracks  of  a  street. railway  company  ahead 
of  an  approaching  street  car  is  not  negligence 
per  se.  Fisher  v.  Chicago  Ciy  R.  Co.,  114  111. 
App.  217.  Due  care  is  for  the  jury  where  the 
accident  occurred  on  a  snowy  night,  and  the 
plaintiff  was  struck  by  a  car  which  he  saw 
150  feet  away,  there  being  evidence  to  show 
that  the  car  came  at  high  si<eed  without 
warning.  Id.  It  was  error  to  take  a  case 
from  the  jury  where  plaintiff  before  crossing 
looked  300  ft.  up  the  track  and  saw  no  car. 
Gaffka  v.  Detroit  United  R.  Co.  [Mcih.]  13 
Det.  Leg.  N.  44,  106  N.  W.  1121.  Where  a 
driver  looked  for  a  car,  but  ws-s  injured  while 


crossing  the  track,  and  there  was  evidence 
of  defective  lookout  on  the  part  of  the  mo- 
torman,  the  driver's  due  care  was  held  to  be 
for  the  jury.  Macon  R.  &  Light  Co.  v. 
Streyer,  123  Ga.  279,  51  S.  B.  342.  Due  care 
is  for  the  jury  where  the  driver  of  a  wagon 
saw  a  car  coming  but  was  injured,  and  mere 
was  evidence  that  the  car  was  being  driven, 
at  high  speed.  Central  R.  Co.  v.  Sehnert,  115 
111.  App.  560.  The  due  care  of  the  driver 
of  a  team  injured  in  a  collision  is  for  the 
Jury  where  the  driver  looked  for  the  car,  and 
there  was  evidence  of  defective  looKout  on 
the  part  of  the  motorman  an*.,  evidence  that 
the  brakes  were  In  a  defective  condition. 
Hot  Springs  St.  R.  Co.  v.  Charlton  [jirk.]  88 
S.  W.  1006.  The  due  care  of  the  driver  of  a 
team  who  looked  for  an  approaching  car  is 
for  the  jury  when  there  was  evidence  of  a 
defective  lookout  on  the  part  of  the  motor- 
man.  Rapp  V.  St.  Louis  Transit  Co.,  190  Mo. 
144,  88  S.  W.  865.  Due  care  is  for  the  jury 
where  the  driver  of  a  team  looked  for  an  ap- 
proaching car,  and  there  was  evidence  that 
the  car  approached  a  crossing,  at  high  speed 
without  warning.  Orth  v.  Boston  El.  R.  Co., 
188  Mass.  427,  74  N.  E.  673.  Due  care  is  for 
the  jury  where  the  driver  of  a  team  with  a 
heavy  load  saw  a  car  and  drove  on  the  tracks 
when  the  car  was  75  feet  away.  Murphy  v. 
Metropolitan  St.  R.  Co.,  110  App.  Div.  717,  97 
N.  Y.  S.  483.  Where  the  driver  of  a  team 
looked  for  a  car  before  attempting  to  cross 
the  part  of  the  motorman  and  evidence  that 
the  track,  and  there  was  evidence  that  the  car 
was  being  driven  at  high  speed,  the  due  care 
of  the  driver  is  for  the  Jury.  United  Rys.  & 
Electric  Co.  v.  Watkins  [Md.]  62  A.  234. 
Where  street  car  had  to  travel  over  200  feet, 
embracing  two  crossings,  while  driver's  truck 
was  traveling  about  60  feet  in  crossing 
tracks  obliquely,  and  the  driver  testified  that 
the  speed  of  tlie  car  was  increased,  that  he 
used  his  whip  and  almost  got  clear,  it  was 
held  that  he  was  not  guilty  of  contributory 
negligence  as  a  matter  of  law.  Mattes  v. 
New  York  City  R.  Co,  95  N.  Y.  S.  596. 
Whether  driver  of  vehicle  was  justified  in 
believing  he  could  cross  street  at  a  crossing 
in  front  of  a  street  car,  or  whether  he  was 
negligent,  held  a  question  of  fact  for  jury. 
Omaha  St.  R.  Co.  v.  Mathiesen  [Neb.]  103  N. 
W.   666. 

6.  Where  a  driver  drove  on  the  tracks  be- 
fore rounding  a  curve  and  looked  once,  al- 
though he  could  see  but  a  short  distance, 
and  then  did  not  look  again  until  struck  by 
a  car,  and  there  was  no  allegation  of  wilful 
negligence  or  that  the  motorman  saw  the 
danger  in  time  to  prevent  the  accident,  there 
can  be  no  recovery.  Allworth  v.  Muskegon 
Traction  &  Lighting  Co.  [Mich.]  12  Det.  Leg. 
N.  630,  105  N.  W.  75.  It  was  error  to  non- 
suit a  plaintiff  who,  before  going  across  one 
track  behind  a  car  looked  up  and  down  the 


ISTi 


STEEET  EAILWAYS  §  8B. 


6  Cur.  Law. 


driver's  due  care  in  such  a  case  has  been  held  to  be  one  for  the  jury/  Similarly, 
if  he  sees  a  car  coming  and  determines  to  take  his  chances  of  getting  across  ahead 
of  it,  and  miscalculates  the  distance,  he  is  unable  to  jecover,^  and  he  has  no  right 
to  proceed  on  the  supposition  that  the  car  will  be  stopped  before  it  reaches  him.* 
There  are  other  circumstances  which  may  properly  be  taken  into  consideration  on 
the  question  of  the  plaintiff's  due  care,  such  as  the  obstruction  of  the  street,^"  or 
the  nature  of  the  load  on  the  driver's  wagon,^^  or  the  unusual  length  of  his  team.^^ 


track  to  see  if  it  were  safe,  but  after  having' 
passed  across  the  track  did  not  look  again, 
was  hit  on  the  adjoining  track  by  a  car,  in- 
asmuch as  it  was  not  necessarily  his  duty  to 
look  again.  Mathers  v.  Interurban  St.  R.  Co., 
98  N.  T.  S.  433.  Where  a  driver,  to  avoid  a 
collision  with  a  car  coming  towards  him,  de- 
liberately crossed  over  to  the  opposite  track 
in  front  of  a  car  which  he  had  seen  ap- 
proaching from  the  rear,  without  looking  to 
see  where  it  "was,  he  was  held  guilty  of  con- 
tributory negligence  precluding  a  recovery. 
Coats  V.  Seattle  Electric  Co.  [Wash.]  81  P. 
S30.  If  one  looks  and  sees  a  street  oar  com- 
ing on  a  track  and  drives  into  it  deliber- 
ately, he  cannot  recover,  nor  can  he  recover 
if  he  completely  fails  to  look  where  he  is 
going  and  drives  onto  a  track  and  is  in- 
jured. Minnich  v.  Wright  [Pa]  63  A.  428. 
To  attempt  to  cross  a  street  car  track  in 
front  of  a  rapidly  approaching  car,  where  it 
appears  that  the  person  must  be  struck  un- 
less the  car  is  stopped  or  slackened  in  speed, 
is  not  contributory  negligence  as  a  matter  of 
law.  Chicago  Union  Traction  Co.  v.  Jacob- 
son,  118  111.  App.  383.  It  is  a  question  of  fact 
for  the.  jury.  Id.  By  the  law  of  Pennsyl- 
vania a  driver  must  look  and  listen  imme- 
diately before  crossing  an  electric  railway 
track,  and  vi^here  a  wagon  had  a  hood  and 
the  driver  looked  when  he  was  some  dis- 
tance from  the  track  and  then  drove  on  the 
track  without  looking  again,  this  is  negli- 
gence per  se.  Berger  v.  Philadelphia  Rapid 
Transit  Co.,  141  P.  1020.  Where  a  driver 
looked  for  a  car  when  he  was  twenty  feet 
from  a  crossing  where  he  knew  cars  ran  at 
high  speed,  this  is  not  sufficient.  He  must 
exercise  due  care  up  to  the  time  of  crossing 
and  failure  to  look  again  is  negligence. 
Fancher  v.  Fonda,  etc.,  R.  Co.,  97  N.  Y.  S. 
666.  Where  the  driver  of  a  wagon  looked 
orice  for  a  car  when  he  was  some  distance 
away  from  the  track,  and  then  drove  onto 
the  track  without  looking  again,  he  is  not 
in  the  exercise  of  due  care.  Fisher  v.  New 
York  City  R.  Co.,  98  N.  Y.  S.  221.  A  non- 
suit is  proper  when  the  driver  of  a  team 
driving  on  a  level  street  which  crossed  the 
car  tracks  at  right  angles  testifled  that  he 
looked  for  approaching  cars  as  he  passed  the 
house  line,  at  least  twenty-two  feet  from 
the  first  car  rail,  saw  the  headlight  of  a  car, 
and  did  not  look  again  until  the  horse  was 
on  the  tracks  at  the  very  moment  of  col- 
lision. Walsh  v.  Philadelphia  Rapid  Transit 
Co.,  27  Pa.  Super.  Ct.  89. 

7.  Where,  on  driving  onto  a  street  occu- 
pied by  a  street  railroad,  the  driver  looked 
and  was  unable  to  see  any  car  approaching, 
his  failure  to  look  when  he  drove  on  the 
track  a  little  later,  the  driver  relying  on  a 
warning  being  given  by  the  motorman  and 
having  poor  eyesight,  and  being  in  a  posi- 
tion where  it  was  Inconvenient  for  him  to 
look,  did  not  render  him  guilty  of  contribu- 


tory negligence  as  a  matter  of  law  where 
there  was  evidence  that  the  car  came  at  im- 
proper speed  without  "warning.  Petersen  v. 
St.  Louis  Transit  Co.,  114  Mo.  App.  374,  89  S. 
W.  1042.  One' is  not  bound  as  a  matter  of 
law  to  stop  to  look  and  listen  before  driving 
upon  street  car  tracks  to  avoid  an  obvious 
and  imminent  danger  on  the  highway.  Pal- 
mer V.  Larchmont  Horse  R.  Co.,  98  N.  Y.  S. 
567. 

8.  Whether  one  driving  across  tjie  tracks 
in  front  of  a  rapidly  approaching  street  car, 
whose  speed  he  misjudged,  is  guilty  of  con- 
tributory negligence  is  a  question  for  the 
Jury.  Heintz  v.  St!  Louis  Transit  Co.  [Mo. 
App.]  92  S.  W.  353.  Where  a  driver  saw  a 
car  approaching  rapidly  only  fifty  feet  away, 
and  took  his  chances  of  crossing  ahead  of  it, 
he  cannot  recover.  Norton  v.  Interurban  St. 
R.  Co.,  98  N.  Y.  S.  216.  Where  a  driver  saw  a 
car  coming  at  high  speed  and  deliberately 
took  his  chances  of  getting  across  the  track 
ahead  of  it,  he  cannot  recover.  Couch  v.  New 
York  City  R.  Co  ,  94  N.  Y.  S.  393. 

9.  Where  a  teamster  deliberately  drives 
on  the  tracks  of  a  street  car  company,  know- 
ing that  a  car  is  approaching  at  a  high  rate 
of  speed  and  must  strike  his  wagon  unless 
the  car  is  stopped,  and  with  intent  to  com- 
pel the  car  to  stop,  he  is  guilty  of  negli- 
gence per  se.  Chicago  Union  Traction  Co.  v. 
Jacobson,  217  111.  404,  75  N.  E.  508.  The  ac- 
tion of  a  teamster  in  driving  slowly  across 
a  track,  in  front  of  a  rapidly  approaching 
street  car,  relying  for  his  safety  upon  a  sup- 
position that  the  car  will  stop  at  the  cros- 
sing before  it  reaches  him,  is  negligence. 
Chicago  City  R.  Co.  v.  Strampel,  110  111.  App. 
482.  Where  a  driver  tried  to  pass  in  front 
of  a  car  twenty-flve  feet  away,  it  was  error 
to  refuse  an  instruction  that  if  it  was  ap- 
parent to  the  driver,  or  would  have  been  ap- 
parent to  a  person  of  ordinary  prudence,  ex- 
ercising ordinary  care,  that  the  car  would 
overtake  him  unless  it  slackened  speed,  it 
was  not  a  prudent  act  for  him  to  proceed, 
though  it  was  the  motorman's  duty  to  slow 
down  or  stop  to  enable  him  to  cross.  Good- 
man V.  New  York  City  R.  Co.,  95  N.  Y.  S.  544. 

10.  A  driver  of  a  vehicle  is  not  negligent 
in  driving  on  a  street  car  track  about  forty 
feet  ahead  of  a  car  going  six  or  seven  miles 
an  hour  to  avoid  another  vehicle.  Latson  v. 
St.   Louis  Transit  Co.    [Mo.]    91  S.  W.   109. 

11.  Where  the  plaintiff  could  not  see  a 
car  coming  on  account  of  the  height  and 
width  of  his  load,  and  testifled  that  he  and 
a  companion  listened  carefully  before  cros- 
sing the  track,  a  verdict  for  the  plaintiff  was 
held  to  be  justified.  Shea  v.  Lexington  &  B. 
St.  R.  Co.,  188  Mass.  425,  74  N.  E.  931.  The 
driver  of  a  long  van  or  barge,  enclosed  on  all 
sides  except  the  front,  has  a  right  to  sup- 
pose that  a  motorman  coming  from  behind 
will  give  him  time  to  cross  the  tracks  after 
he  has  started  to  do  so,  and  not  run  against 
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One  attempting  to  cross  the  tracks  before  a  street  railway  train  has  a  right  to  as- 
sume that  it  will  stop  at  its  usual  place,  and  is  not  guilty  of  contributory  negligence 
asa  matter  of  law  for  acting  on  that  assumption."  It  would  seem  that  not  so  much 
care  need  be  exercised  by  a  driver  at  a  time  of  the  night  when  cars  do  not  usually 
run,  than  at  times  when  he  might  expect  them.^*  One  about  to  drive  over  street  car 
tracks  has  no  right  to  assume  that  because  one  car  has  passed  another  may  not  come 
immediately  after  it.^''  Where  under  the  rules  of  the  road  an  electric  car  should 
be  traveling  on  a  certain  track,  and  it  in  fact  travels  on  another  through  which  the 
driver  of  a  vehicle  is  injured,  it  is  no  defense  to  the  railroad  that  the  driver  could 
have  seen  the  car,  unless  he  also  could  see  it  was  not  on  its  customary  track.*" 

Driving  on  or  near  tracks." — The  driver  of  a  wagon  has  a  perfect  right  not  only 
to  drive  in  the  street  where  street  railway  tracks  are  situated,  but  to  drive  upon 
the  tracks  themselves,  provided  he  uses  due  care.** 

Imputed  negligence}'^ — The  general,  rule  on  the  subject  of  imputed  negligence 
appears  to  be  that,  where  the  passenger  has  no  opportunity  to  exercise  direction  or 
control,  the  driver's  lack  of  due  care  cannot  be  imputed  to  him,^"  but  if  a  person 
is  injured  in  part  by  the  negligence  of  another  and  in  part  by  the  insufficiency  of 
the  driver,  horse,  or  carriage  by  which  he  was  being  conveyed,  which  insufficiency 
was  due  to  his  own  want  of  care  in  selecting  them,  no  recovery  can  be  had.^"^ 

Negligence  of  company.'^- — A  street  railway  company  is  bound  to  use  reasona- 
ble care  to  avoid  accidents.^'     The  rule  as  to  right  of  way  is  generally  stated  to  be 


him  while  he  is  crossing.  WiUiamson  v. 
Old  Colony  St.  R.  Co.  [Mass.]  77  N.  B.  655. 
While  it  is  his  duty  to  use  reasonable  care 
for  his  own  safety,  he  may  suppose  that 
others  will  do  theirs.     Id. 

13.  "Where  a  driver  started  to  drive  a  long 
team  (thirty-seven  feet)  across  a  track,  tak- 
ing- no  precautions  until  he  had  gone  too 
far  to  turn  back,  he  was  guilty  of  contribu- 
tory negligence.  Houston  Bros.  Co.  v.  Trac- 
tion Co.,  28  Pa.  Super.  Ct.  374. 

13.  "tJranch  v.  Brooklyn  Heights  R.  Co.,  107 
App.  Div.  341,  95  N.  T.  S.  169. 

14.  Finnick  v.  Boston  &  N.  St.  R.  Co. 
[Mass.]   77  N.  B.  500. 

15.  Hattcher  v.  McDermot  [Md.]  63  A.  214. 
The  fact  that  a  street  railway  operates  an 
extra  car  running  only  a  few  seconds  be- 
hind the  scheduled  car  is  not  evidence  of 
negligence  of  part  of  the  company  and  will 
not  relieve  the  person  injured  from  exer- 
cise of  due  and  ordinary  care  in  crossing 
the   tracks.      Id. 

16.  Minnich  v.  Wright  [Pa.]  63  A.  428. 

17.  See  4  C-  L.  1674. 

18.  Hellriegel  v.  Southern  Traction  Co.,  23 
Pa.  Super.  Ct.  392.  One  driving  along  the 
highway  has  the  right  to  traverse  any  part 
of  such  highway  subject  to  the  paramount 
right  of  a  street  railway  to  operate  its  cars 
in  a  reasonably  careful  manner.  Palmer  v: 
Larchmont  Horse  R.  Co.,  98  N.  Y.  S.  567.  It 
is  not  negligence  as  a  matter  of  law  to  drive 
a  team  so  near  a  street  car  track  that  a  car 
going  in 'the  sam'e  direction  will  collide  with 
it.  Logan  v.  Old  Colony  St.  R.  Co.  [Mass.] 
78  N.  B.  510.  It  is  the  duty  of  the  driver  of 
a  vehicle  using  car  tracks  to  watch  for  ap- 
proaching cars,  and  If  one  were  coming  on 
the  track  he  occupied,  to  leave  it  and  per- 
mit the  car  to  pass.  Minnich  v.  Wright  [Pa.] 
63  A.  42S.  A  driver  may  drive  upon  any  por- 
tion of  a  street  including  the  street  car 
tracks,   only   giving  way  to  the   street  caps. 


nor  would  he  be  a  trespasser.  Chicago  City 
R.  Co.  V.  Rohe,  118  lU.  App.  322.  Where  a 
truck  was  being  driven  on  a  street  railway 
track,  and  was  nearly  off  the  track  when  it 
was  struck  by  a  car,  the  due  care  of  the 
driver  of  the  truck  is  a  question  for  the 
jury.  Central  Brewing  Co  v.  New  York  City 
R.  Co.,  97  N.  Y.  S.  1025.  Where  a  driver  of 
?.  covered  van  was  about  in  the  middle  of  a 
block,  and  looked  back  and  saw  a  car  com- 
ing rapidly  two  hundred  feet  away,  and  then, 
after  driving  some  distance,  turned  and  was 
struck,  he  is  guilty  of  contributory  negli- 
gence. Kiley  v.  New  York  City  R.  Co.,  97 
N.  Y.  S.  375. 

19.  See  4  C.  L.  1576. 

20.  Negligence  of  a  husband  taking  his 
wife  to  drive  cannot  be  imputed  to  the  wife, 
but  in  an  action  by  her  she  must  prove  free- 
dom from  negligence.  Teal  v.  St.  Paul  City 
R.  Co.  [Minn.]  104  N.  W.  945.  Where  a  pas- 
senger is  riding  in  a  coach,  the  driver  not 
being  her  servant  or  under  her  control,  and 
the  passenger  is  several  feet  from  the  driver 
and  seven  feet  from  the  ground,  contribu- 
tory negligence  is  not  attributable  to  her 
for  either  failing  to  warn  the  driver  of  dan- 
ger or  in  not  leaping  from  the  coach.  Den- 
ver City  Tramway  Co.  v.  Norton  [C.  C.  A.] 
141  P.  599.  Plaintiff  driving  in  closed  hired 
carriage  on  winter  night  and  having  no 
knowledge  of  danger  until  he  saw  car  bear- 
ing down  on  him  Is  not  guilty  of  contribu- 
tory negligence  and  cannot  have  the  negli- 
gence of  the  driver  Imputed  to  him.  Sluder 
V.  St.  Louis  Transit  Co.,  189  Mo.  107,  88  S.  W. 
648. 

21.  Hanson  v.  Manchester  St.  R.  Co.  [N. 
H.]  62  A.  595. 

22.  See  4  C.  L.  1576. 

23.  The  mere  fact  of  a  collision  with  a 
buggy  does  not  raise  a  presumption  of  neg- 
ligence against  the  street  car  company. 
Feitl    V.    Chicago    City    R.    Co.,    113    HI.    App. 
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that  between  street  crossings  the  cars  of  a  street  railway,  since  they  cannot  leave 
their  tracks  and  since  they  are  being  ran  primarily  for  the  convenience  of  the  pub- 
lic, have  a  superior,  although  not  an  exclusive  right  of  way.^*  A  statute  giving  the 
tire  department  the  right  of  way  over  all  vehicles  except  those  carrying  the  United 
States  mail  is  constitutional,  and  a  motorman  must  obey  the  statute,  using  reason- 
able care  under  the  circumstances."  This  superior  right  of  way  does  not  exist  at. 
street  crossings  where  the  rights  of  the  car  and  the  wagon  are  held  to  be  equal,^" 
each  being  bound  to  exercise  due  care  under  all  the  circumstances  of  the  case,^^  al- 
though the  rule  at  street  crossings  has  been  declared  to  be  the  same  as  that  prevail- 


381.  A  street  car  company  is  charged  with 
the  duty  of  employing  all  reasonable  means 
to  avoid  injuries  to  such  of  the  public  as  it 
knows  to  be  rightfully  using  the  streets 
where  its  track  lies.  Chicago  Union  Trac- 
tion  Co.  V.   Jacobson,    118   111.  App.    383. 

24.  The  cars  of  a  street  railway  have  the 
right  of  way  over  vehicles,  since  the  cars 
cannot  leave  the  tracks  and  since  the  street 
railway  company,  as  a  carrier,  owes  a  duty 
to  the  public  convenience.  Chicago  City  R. 
'Co.  V.  Meinheit,  114  111.  App.  497.  Where  a 
street  car  track  passes  an  intersecting 
screet  -which  is  at  that  place  a  cul  de  sac,  a 
request  that  the  place  was  not  a  street 
crossing  and  that  the  car  had  the  right  of 
way  should  have  been  given.  Rutz  v.  New 
York  City  R.  Co.,  107  App.  Div.  568,  95  N.  T. 
S.  345.  Error  in  refusing  to  charge  that  a 
street  railroad  has  a  paramount  right  of 
way  In  a  street  where  its  track  passes  an 
intersecting  street  which  is  at  -that  point  a 
cul  de  sac  is  not  cured  by  an  instruction 
that  the  motorman,  though  seeing  the  trav- 
eler at  a  distance  of  half  a  block  from  the 
track,  was  not  bound  to  bring  his  car  to  a 
■stop,  but  had  a  right  to  believe  that  the 
traveler  would  not  attempt  to  drive  across 
In  front  of  the  car.  Id.  The  rights  of  the 
street  railway  company  and  the  individual 
to  use  the  streets  are  equal.  Bach  owes  the 
other  the  duty  to  use  reasonable  care  to 
avoid  injury.  United  Rys.  &  Electric  Co.  v. 
"Watkins  [Md.]  62  A.  234.  A  street  car  has 
no  exclusive  right  to  the  use  of  its  tracks. 
Both  the  driver  of  a  wagon  and  those  in 
charge  of  the  car  must  use  due  care  to  avoid 
accident.  Palmer  Transfer  Co.  v.  Paducah 
R.   &  Light  Co.    [Ky.]    89  S.  W.  515. 

25.  Duftghe  V.  Metropolitan  St.  R.  Co.,  109 
App.  Div.  603,  96  N.  T.  S.  324.  And  see  Chi- 
cago City  R.  Co.  v.  McDonough  [111.]  77  N. 
E.  577. 

26.  Note:  Both  the  plaintiff  and  defend- 
ant had  the  right  to  use  the  streets  and  its 
intersections;  both  owed  the  reciprocal  duty 
of  exercising  that  right  with  due  reference 
to  the  other,  in  connection  with  the  knowl- 
edge and  the  fact  that  the  defendant's  car 
followed  a  fixed  path  only.  2  Current  Law, 
1762.  While  the  vehicle  was  being  driven 
parallel  with  and  near  the  track  on  which 
the  car  was  running,  the  motoneer  was  not 
bound  to  anticipate  that  it  would  abruptly 
attempt  to  cross  the  tracks  immediately  in 
front  of  the  car.  If  it  did  so  undertake,  the 
defendant  company  might  not  be  guilty  of 
negligence  because  of  the  failure  of  the 
motorman  in  charge  to  stop  or  slacken 
speed,  or  to  avoid  the  collision.  Fritz  v. 
Street  R.  Co.,  105  Mich.  50,  62  N.  W.  1007; 
Chicago  Union  Traction  Co.  v.  Browdy,  206 
111.    615,    69  N.   E.    570;   Chicago  Street  R.   Co. 


V.  Abler,  107  111.  App.  397;  O'Connell  v.  St. 
Paul  City  R.  Co.,  64  Minn.  466,  67  N.  W.  363. 
But  the  duty  rested  upon  the  street  car  com- 
pany to  have  its  cars  in  control  at  these 
points  that  the  rights  of  others  might  be 
protected.  People  using  the  highways  for 
lawful  purposes  had  a  right  to  rely  in  some 
measure  upon  the  discharge  of  this  duty 
(Sesselmann  v.  Metropolitan  St.  R.'  Co.,  65 
App.  Div.  484,  72  N.  T.  S.  1010;  Id.,  76  App. 
Div.  336,'  78  N.  T.  S.  482;  Traction  Co.  v. 
Glynn,  59  N.  J.  Law,  432,  37  A.  66);  and  it 
would  be  actionable  negligence  to  run  a  car 
at  a  rate  of  speed  incompatible  with  the 
lawful  and  customary  use  of  highways  by 
others  with  reasonable  safety  (Railway  Co. 
V.  Block,  55  N.  J.  Law,  607,  27  A.  1067,  22 
L.  R.  A.  374;  Searles  v.  Elizabeth,  etc.,  R. 
Co.,  70  N.  J.  Law,  388,  57  A.  134)."— Per 
■laggard,  J.,  in  Smith  v.  Minneapolis  Street 
R.  Co.    [Minn.]   104  N.  W.  16. 

27.  The  rights  of  a  cab  driver  and  of  a 
street  car  company  at  a  street  crossing  are 
the  same,  neither  has  the  right  to  use  it  to 
the  exclusion  of  the  other  and  both  must 
use  reasonable  ailigence  under  the  circum- 
stances. Fisher  v.  Chicago  City  R.  Co.,  114 
111.  App.  217.  At  a  street  intersection  the 
rights  of  a  car  and  a  -wagon  are  equal.  Each 
must  use  due  care  for  the  safety  of  the 
other  under  all  the  circumstances  of  the 
case.  Smith  v.  Minneapolis  St./R.  Co.  [Minn.] 
104  N.  W.  16.  The  driver  of  a  team  at  a 
street  intersection  must  look  and  listen  for 
cars,  even  though  a  car  has  just  passed 
and  there  is  a  rule  of  the  company  that  its 
cars  shall  keep  a  certain  distance  apart. 
Dewez  v.  Orleans  R.  Co.  [La.]  39  So.  433. 
While  the  driver  of  a  vehicle  and  a  motor- 
man  are  both  bound  to  ordinary  care,  ordi- 
nary care  for  the  motorman  is  greater  in 
extent  than  is  the  driver's.  Weske  v.  Chi- 
cago Union  Traction  Co.,  117  111.  App.  298. 
Where  a  milk  cart  and  an  electric  car,  mov- 
ing upon  lines  which  intersect  each  other 
almost  at  right  angles,  collide  in  such  a  way 
as  to  show  tliat  the  points  of  contact  were 
the  right  shaft  of  the  cart  and  the  left  front 
umbrella  post  of  the  car,  it  cannot  be  said 
that  the  car  ran  into  the  cart  any  more  than 
that  the  cart  ran  into  the  car.  Dewez  v. 
Orleans  R.  Co.  [La.]  39  So.  433.  Where  a 
motorman  sees  a  driver  approaching  a  track 
and  slows  up,  which  gives  the  driver  the 
idea  he  will  be  allowed  to  cross,  and  he 
proceeds  "while  the  motorman  in  the  mean- 
time has  turned  oft  the  brakes  and  turned 
on  the  current,  as  a  result  of  which  the  car 
strikes  the  driver's  vehicle,  the  jury  may 
find  negligence.  Brown  v.  Los  Angeles  R. 
Co.  [Cal.  App.]  84  P.  362.  The  driver  of  a 
wagon  must  use  due  diligence  to  avoid  in- 
jury at  a  street  crossing.  Ford  v.  Hine 
Brothers  Co.,   115   111.   App.    153. 
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ing  between  crossmgs.^^  Perhaps  no  rule  of  law  is  more  often  involved  in  cases  of 
CO  hsions  between  wagons  and  street  cars  than  that  known  as  the  "last  clear  chance" 
rule.  This  rule  embodies  the  principle  that  notwithstanding  the  plaintiff's  lack  of 
due  care,  if  the  company  in  the  exercise  of  ordinary  care  could  nevertheless  have 
avoided  the  accident,  it  may  still  be  held  liable.^"  Various  rulings  have  been  made 
on  the  questions  of  what  constitutes  a  proper  lookout/«  what  constitutes  the  proper 
giving  of  warning,"  and  what  is  a  proper  speed  at  which  to  run  a  car  '^ 


28.  At  street  crossings  a  street  car  has  a 
preferential  right  of  way  owing:  to  its  pon- 
derous construation,  the  fact  that  it  can- 
not leave  its  tracks,  and  the  duty  owed  to 
the  public  convenience  by  the  street  rail- 
way company.  Denver  City  Tramway  Co.  v. 
Norton   [C.  C.  A.]   141  P.  599. 

29.  A  charge  that  contributory  negli- 
gence on  the  part  of  the  driver  of  a  team 
would  defeat  recovery,  and  that  the  ver- 
dict, if  such  contributory  negligence  were 
found,  must  be  for  the  defendant,  is  error. 
Thomas  v.  Gainesville  &  D.  Electric  R.  Co. 
[Ga.]  52  S.  E.  801.  Notwithstanding  the 
plaintiff's  negligence,  the  street  railway 
company  may  still  be  liable  for  injury  to 
the  driver  of  a  team  if  tliose  in  charge  of  the 
car  discovered  his  peril  or  could  have  done 
so  by  the  exercise  of  ordinary  care  in  time 
to  avoid  the  accident.  Louisville  R.  Co.  v. 
Hoskins'  Adra'r  [Ky.]  88  S.  W..  1087.  Al- 
though the  driver  of  a  team  may  be  guilty 
of  negligence,  a  street  railTvay  company  may 
yet  be  held  liable  if,  after  discovering  the 
plaintiif's  danger,  or  if,  in  the  exercise  of 
due  care  they  should  have  discovered  it, 
they  could  have  prevented  the  accident  by 
the  use  of  ordinary  diligence.  Hanson  v. 
Manchester  St.  R.  Co.  [N.  H.]  62  A.  595.  Not- 
withstanding the  negligence  of  the  driver  of 
a  team  a  street  railway  company  may  never- 
theless be  liable  if  those  in  charge  of  the 
car  could  have  prevented  the  accident  by 
the  use,  of  ordinary  care  after  discovering 
the  plaintiff's  danger.  Bapp  v.  St.  Louis 
Transit  Co.,  190  Mo.  144,  88  S.  W.  865.  Al- 
though a  driver  of  a  wagon  may  have  been 
gu.lty  of  negligence,  the  street  railway  com- 
pany is  liable  if  it  failed  to  use  the  means 
at  its  command  to  save  him  when  by  the  | 
exercise  of  ordinary  care  it  would  have  dis- 
covered his  danger  in  time  to  have  done  so. 
Jager  v.  Metropolitan  St.  R.  Co.,  114  Mo.  App. 
10,  89  S.  "W.  62. 

30.  Even  if  a  motorman  saw  a  person 
cofning  to^vard  a  crossing  he  might  assume 
that  such  driver  would  not  put  himself  in  a 
perilous  position.  Hattcher  v.  McDermot 
[Md.]  63  A.  214.  A  motorman  is  bound  to 
use  greater  care  in  approaching  a  street 
crossing  than  at  many  other  points  along 
his  route.  Fisher  v.  Chicago  City  R.  Co.,  114 
111.  App.  217.  A  motorman  is  only  required 
to  use  ordinary  care  under  the  circum- 
stances, so  that  a,  charge  that  the  motor- 
man  was  obliged  to  use  "more  than  ordi- 
nary caution"  because  the  day  was  wet  was 
erroneous.  Quinn  v.  New  York  City  R.  Co., 
94  N.  T.  S.  560.  If  a  wagon  standing  near  the 
track  Is  suddenly  turned  onto  the  track  so 
that  the  motorman  cannot  prevent  the  col- 
lision by  the  exercise  of  ordinary  care,  the 
company  is  not  liable.  Louisville  R.  Co.  v. 
Hoskins'  Adm'r  [Ky.]  88  S.  W.  1087.  "Where 
a  motorman  having  a  clear  view  of  the 
tracks  for  at  least  one  thousand  eight  hun- 


'1red  feet  ahead  runs  into  the  rear  end  of  a 
thirty-seven  foot  team  and  van,  he  may  be 
found  guilty  of  negligence.  Williamson  ,v. 
Old  Colony  St.  R.  Co.  [Mass.]  77  N.  E.  655. 
It  is  the  duty  of  motormen  to  notice  the 
apparent  movement  and  consider  the  prob- 
able movement  of  teams  traveling  before 
him  in  the  same  direction,  especially  if  the 
driver  was  so  seated  that  he  could  not  see 
a  car  approaching  behind  him.  Id.  "Where 
the  evidence  showed  that  a  car  was  ap- 
proaching a  crossing  at  a  high  rate  of  speed 
without  giving  any  warning,  not  under  con- 
trol, and  that  the  motorman  was  not  exer- 
cising the  degree  of  care  the  situation  de- 
manded, is  ground  for  leaving  question  of 
negligence  for  jury.  Chicago  City  R.  Co.  v. 
McDonough  [111.]  77  N.  E.  577.  If  a  driver 
cuts  suddenly  in  front  of  a  car  and  there  is 
no  negligence  on  the  part  of  those  in  charge 
of  the  car,  there  can  be  no  recovery.  Chi- 
cago City  R.  Co.  V.  Meinheit,  114  111.  App. 
497.  "Where  there  was  a  collision  between 
a  wagon  and  a  car  on  a  dark  night,  and 
there  was  evidence  that  the  car  was  run- 
ning at  moderate  speed  and  that  the  motor- 
man  was  on  the  lookout  and  stopped  the 
car  as  soon  as  he  saw  the  wagon,  there  was 
held  to  be  no  evidence  of  negligence  on  the 
part  of  the  company.  Wagner  v.  Lehigh 
Traction  Co.,  212  Pa.  132,  61  A.  814.  "Where 
the  driver  of  a  wagon  drove  on  the  tracks 
on  a  dark  night,  the  fact  that  the  motor- 
man  momentarily  ceased  to  keep  a  lookout 
will  not  render  the  company  liable  when 
there  is  nothing  to  show  that  a  constant 
lookout  would  have  prevented  the  accident. 
Theobald  v.  St.  Louis  Transit  Co.  [Mo.]  90 
S.  W.  354.  A  breach  of  an  ordinance  relat- 
ing to  the  keeping  of  a  vigilant  watch  by 
motormen  is  nfegligence  per  se,  and  the  orr 
dinance  is  not  void  on  the  ground  that  it 
requires  a  higher  degree  of  care  than  that 
required  by  the  common  law.  Sluder  v.  St. 
Louis  Transit  Co.,  189  Mo.  107,  88  S.  W.  648. 
Where  the  driver  of  a  vehicle  goes  on  a 
street  car  track  about  forty  feet  ahead  of 
a  car  going  six  or  seven  miles  an  hour  to 
avoid  another  vehicle,  the  motorman  is 
guilty  of  negligence  under  an  ordinance  re- 
quiring him  to  stop  on  the  first  appearance 
of  danger.  Latson  v.  St.  Louis  Transit  Co. 
[Mo.]   91  S.  W.  109. 

31.  Warning  may  be  given  in  any  man- 
ner. Hattcher  v.  McDermot  [Md.]  63  A.  214. 
Failure  to  ring  a  gong  or  sound  a  whistle 
on  approaching  a  crossing  is  evidence  of 
negligence  on  part  of  a  street  railway  com- 
pany. Id.  The  question  of  negligence  on 
part  of  a  street  railway  will  not  be  sub- 
mitted to  jury  on  evidence  merely  that  no 
gong  was  sounded,  there  being  no  other  evi- 
dence of  negligence  to  give  warning  of  ap- 
proaching car.  Id.  An  instruction  that  if 
an  engineer  failed  to  ring  a  bell  or  blow  a 
whistle   within    eighty    rods    of    public    cros- 
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Frightening  horses P — The  circumstances  attending  each  particular  case  of 
this  description  are  so  varied  that  it  is  impossible  to  lay  down-  any  more  specific 
rule  of  law  than  that  the  driver  of  the  horse  and  the  employe  in  charge  of  the  car 
must  both  do  what  they  reasonably  can  under  all  the  circumstances  of  the  case  to 


avoid  the  danger  of  an  accident."* 


(§8)  C.  Bicycle  riders;  automobiles;  animals.^^ — Eiders  of  bicycles  and 
drivers  of  automobiles  have  a  right  to  use  the  streets  occupied  hy  street  railway 
1  racks  and  to  go  on  the  tracks  themselves,  provided  they  exercise  due  care  under  all 
the  circumstances  of  each  case.'"     Those  in  charge  of  the  car  must,  in  turn,  also 


sing,  as  required  by  statutes,  as  a  result  of 
■which  a  coHision  Tvith  a  street  car  causing: 
the  death  of  engineer  occurred,  the  jury 
might  find  engineer  guilty  of  negligence,  is 
more  than  sixty  feet  from  the'  crossing,  it 
proper.  Roy  v.  E.  St.  Louis  &  Suburban  R. 
Co.,  119  111.  App.  313.  Where  a  motorman  is 
required  by  ordinance  to  sound  the  gong 
within  sixty  feet  of  a  crossing,  and  does  not 
do  so,  but  the  driver  of  a  coach  sees  the  car 
is  error  for  the  court  to  direct  particular 
attention  to  the  failure  to  sound  the  gong. 
Denver  Cicy  Tramway  Co.  v.  Norton  [C.  C. 
A.]  141  F.  599.  From  evidence  showing  that 
motorman  was  running  car  at  a  very  high 
rate  of  speed,  dropped  no  fender,  used  no 
brake,  and  gave  no  signal  of  warning  at  or 
before  running  over  a  child,  the  jury  may 
infer  negligence.  Koenig  v.  Union  Depot  R. 
Co.  [Mo.]  92  S.  W.  497.  A  street  railway 
company  is  not  bound  to  sound  a  >gong  at 
a  point  where  there  is  no  intersecting 
street,  in  the  absence  of  knowledge  that 
there  is  any  one  on  the  street  at  that  point. 
Theobald  v.  St.  Louis  Transit  Co.  [Mo.]  90 
S.  W.  354.  Where  the  driver  of  a  team  saw 
a  car  coming  some  distance  away,  and  then 
had  her  attention  distracted,  whetlier  failure 
to  ring  the  gong  "was  negligence  "was  held 
to  be  a  question  for  the  jury.  Teal  v.  St. 
Paul  City  R.   Co.    [Minn.]    104  N.  W.   945. 

32.  Running  a  car  at  a  speed  prohibited' 
by  ordinance,  negligence  per  se.  Moore  v. 
St.  Louis  Transit  Co.  [Mo.]  92  S.  W.  390. 
From  facts  Tvhich  indicated  the  running  of 
a  street  car  at  a  high  rate  of  speed,  faster 
than  twelve  miles  an  hour,  at  an  unusual 
time  of  the  night,  without  sounding  any 
warning  at  cross  streets,  under  circum- 
stances making  it  difficult  for  the  motorman 
to  see  approaching  team  or  pedestrians,  the 
jury  might  find  negligence.  Finnick  v.  Bos- 
ton &  N.  St.  R.  Co.  [Mass.]  77  N.  B.  500.  A 
speed  of  from  eight  to  fifteen  miles  an  hour 
in  an  outlying  district  of  a  city  over  an  un- 
improved street  is  not  negligence  as  a  mat- 
ter of  law.  Theobald  v.  St.  Louis  Transit  Co. 
[Mo.]  90  S.  W.  354.  A  good  cause  of  action 
is  shown,  by  one  sueing  for  damages  from 
injuries  for  being  run  into,  by  offering  an 
ordinance  prohibiting  fast  motoring  in  the 
city  and  proving  its  violation  by  the  street 
car  company.  Heintz  v.  St.  Louis  Transit 
Co  [Mo.  App.]  92  S.  W.  353.  A  speed  of 
fifteen  to  twenty  miles  an  hour  in  a  thinly 
settled  district  is  not  negligent  as  a  matter 
of  law.  American  Ice  Co.  v.  New  York  City 
R.  Co.,  98  N.  Y.  S.  219.  A  motorman,  who  ran 
his  car  with  full  power  at  a  speed  of  forty- 
five  miles  an  hour  on  a  down  grade,  when  he 
knew  that  a  steam  roller  was  either  on  or 
close  to  the  track,  until  he  had  reached  a 
point    where    it   was    impossible   for   him   to 


stop  and  avoid  the  danger  of  a  collision  with 
the  roller,  is  guilty  of  contributory  negli- 
gence. Hanson  v.  Whalen,  97  N.  Y.  S.  237. 
To  be  guilty  of  wilful  or  wanton  conduct  a 
motorman  must  be  conscious  that  injury 
will  probably  result  from  his  conduct,  and 
must  proceed  with  reckless  indifference  to 
consequences.  Montgomery  St.  Ry.  v.  Rice 
[Ala.]  38  So.  857.  The  fact  that  a  car  col- 
liding -with  a  team  was  not  being  run 
faster  than  five  or  six  miles  an  hour  does 
not  show  as  a  matter  of  law  that  the  motor- 
man  was  not  guilty  of  wilful  misconduct. 
Id. 

33.  See  4  C.  L.  1578. 

34.  Where  a  horse  'reared  once  some  dis- 
tance away  from  a  car,  then  proceeded  as 
usual  until  near  the  car,  and  then  jumped 
suddenly  in  front  of  it,  there  was  held  to  be 
no  negligence  on  the  part  of  the  motorman. 
Wright  V.  Monongahela  St.  R.  Co.  [Pa.1  62 
A.  918.  When  plaintilf  left  his  horse  in  front 
of  his  store  fastened  to  a  weight,  and  the 
horse  was  frightened  by  cars  decorated  with 
cotton  cloth  and  running  at  high  speed,  due 
care  and  negligence  were  held  to  be  ques- 
tions for  the  jury.  Joyce  v.  Exeter,  etc.,  R. 
Co.  [Mass.]  76  N.  E.  1054.  The  negligence 
of  a  motorman  in  ringing  his  gong  and  not 
stopping  his  car  after  he  sees  that  a  horse 
is  frightened  is  a  question  for  the  jury. 
Dulin  V.  Metropolitan  St.  R.  Co.  [Kan.]  83 
P.   821. 

•W.     See  4  C.  L,  15TO. 

36.  A  bicycle  rider  has  a  right  to  assume 
that  when  he  is  compelled  to  ride  close  to 
the  track  that  a  motorman  will  not  run  his 
car  by  at  a  high  and  dangerous  rate  of  speed 
without  warning.  South  Chicago  City  R.  Co. 
V.  Kinnare,  117  111.  App.  1.  Where  owing  to 
a  narrow  street  two  bicycle  riders  and  a 
buggy  are  compelled  to  pass  in  close  prox- 
imity and  one  of  the  bicycle  riders  is  pushed 
very  close  to  the  tracks,  it  is  the  duty  of 
the  motorman  of  a  passing  street  car  to  get 
his  train  under  control  and  give  warning. 
Id.  A  traveler  on  a  street  on  which  street 
cars  are  operated  has  the  right  to  travel  on 
any  part  of  the  street,  having  equal  rights 
with  the  car  except  as  modified  by  the  fact 
that  the  car  cannot  leave  its  tracks  and 
therefore  must  not  be  unreasonably  impeded, 
but  the  traveler  must  use  reasonable  care  to 
avoid  a  collision  and  has  the  right  to  ex- 
pect corresponding  care  from  the  motorman 
Kerr  v.  Boston  E.  R.  Co.,  188  Mass.  434,  74 
N.  E.  669.  The  question  of  reasonable  care 
on  part  of  Injured  and  negligence  on  part 
of  railroad  in  a  street  car  accident,  where- 
by a  bicyclist  was  injured,  is  primarily  for 
the  jury  and  the  appellate  court  will  not  in- 
terfere with  their  verdict  except  on  clear  and 
manifest   error.      South    Chicago   City   R.    Co 
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use  due  care  to  avoid  the  risk  of  accident."  Although  an  adjoining  tract  of  land 
is  platted  into  lots,  streets,  and  alleys,  it  is  nevertheless  the  duty  of  an  interurban 
electric  railroad  to  fence  in  its  right  of  way  and  place  cattle  guards  across  entrances 
and  exits  to  inclosures.=^  Cattle  pastured  in  a  private  inclosure  abutting  a  street 
railroad,  which  is  not  fenced  in  according  to  law,  are  not  running  at  large,  nor  are 
they  trespassers  if  they  go  upon  the  railroad  lands.''  Where  a  motorman  can  see 
that  cows  are  attempting  to  cross  a  track  and  the  owner  is  exerting  himself  to 
prevent  them,  he  is  bound  to  have  his  car  completely  under  control.*"  A  plaintiff 
for  damages  to  his  horse  and  vehicle  for  being  run  into  by  a  street  car  must  first 
show  that  he  himself  was  in  the  exercise  of  due  care.*^ 

§  9.  Damages,  pleading  and  'practice  in  injury  cases  *=*  are  governed  by  rules 
which  pertain  to  other  topics.  Only  a  few  illustrative  decisions  of  peculiar  per- 
tinency are  here  retained.  Upon  the  issue  of  negligence,  customs,*'  and  rules  of 
:he  company,**  ordinances  regulating  the  operation  of  street  cars  *'  and  all  the  facts 


V.  Kinnare,  117  HI.  App.  1.  Plaintiff  and 
four  other  bicyclists  were  riding  single  file 
along  a  smooth  path  next  to  the  rail  of  a 
street  railway  track  when  they  saw  a  car 
approaching.  New  material  had  been  re- 
cently placed  on  the  carriage  path  in  the 
road,  which  was  unoccupied  by  other  ve- 
hicles, making  it  unfit  for  bicycle  travel,  and 
plaintiff's  evidence  tended  to  show  that  the 
car  passed  the  bicycle  rider,  who  -was  fifteen 
feet  in  front  of  plaintiff,  before,  plaintiff  at- 
tempted to  turn  away  from  the  car,  and  that 
it  ttien  increased  its  speed  by  a  mile  and  a 
half  an  hour  and  struck  plaintiff's  bicycle 
before  he  could  get  out  of  the  way,  causing 
plaintiff's  injuries.  Held  that  the  collision 
was  due.  in  part  at  least,  to  plaintiff's  neg- 
ligence in  not  turning  farther  from  the  track 
•  '^OTi  enough  to  avoid  a  collision,  and  that  he 
.juld  not,  therefore,  recover.  Dechene  v. 
Greenfield  &  T.  P.  St.  R.  Co  ,  IBS  Mass.  423, 
74  N.  E.  600.  A  person  riding  a  bicycle  at 
about  noon  in  a  crowded  city  street,  who^ 
■when  about  to  cross  a  street  car  track, 
looked  to  ascertain  whether  a  car  was  com- 
ing, and,  his  view  of  an  approaching  car 
being  obstructed,  took  his  chances,  and 
while  crossing  the  track  was  struck  by  the 
car,  was  held  guilty  of  contributory  pegli- 
gence.  Bartlett  v.  "Worcester  Consol.  St.  R. 
Co.  [Mass.]  75  N.  E.  706.  One  in  a  position  of 
danger  Is  not  required  to  use  the  highest 
degree  of  care  but  only  such  as  the  ordi- 
nary prudent  person  would  exercise  under 
like  circumstances.  South  Chicago  City  R. 
Co.  V.  Kinnare,  216  111.  451,'  75  N.   E.  179. 

37.  In  an  action  against  a  street  railroad 
for  injuries  to  an  automobile  which  was 
struck  by  a  passing  car,  the  evidence 
showed  that  the  motorman  of  a  stalled  car 
motioned  for  the  operator  of  the  automobile 
to  pass  in  front  of  him.  The  operator  stood 
up  and  saw  the  car  with  which  he  collided 
approaching  about  seventy-five  feet  away, 
and  then  crossed  the  track  at  slow  speed.  It 
was  held  that  the  signaling  of  the  motorman 
was  not  negligent.  Hirsch  v.  Interurban  St. 
R.  Co.,  94  N.  Y.  S.  330.  Where  an  automobile 
running  parallel  to  a  street  railway  track 
was  struck  from  behind  by  a  car,  the  negli- 
gence of  the  street  railway  company  was 
held  to  be  for  the  jury.  Foley  v  Forty-sec- 
ond St.,   etc.,   R.   Co.,   97  N.   Y.   S.    958. 

38,  30.  lola  Electric  R.  Co.  v.  Jackson,  70 
Kan.   791,   79  P.   662. 


40.  Hanlon  v.  Philadelphia  &  West  Ches- 
ter Traction  Co.,  28  Pa.  Super.  Ct.  223. 

41.  Stacey  v.  Haverhill,  etc.,  R.  Co. 
[Mass  ]  77  N.  B.  714.  One  who  leaves  a 
horse  in  a  street,  where  street  cars  pass  and 
were  about  due,  wholly  unfastened  for  ten 
minutes  or  more  without  looking  after  it, 
and  a  street  car  runs  into  the  horso  and 
vehicle,  the  street  railway  company  is  not 
liable.     Id. 

43.  See  4  C.  L.  1580.  See  Damages,  5  C. 
L.  904;  Instructions,  6  C.  L.  43;  Negligence, 
6  C.  L.  748;  Pleading,  6  C.  L.  1008,  and  like 
topics'. 

43.  A  practice  and  custom  of  stopping 
cars  at  certain  places  and  under  certain  con- 
ditions become  part  of  the  res  gestae  of  an 
injury.  Chicago  City  R.  Co  v.  Lowitz,  119 
111.  App.  360.  Evidence  of  the  general  cus- 
tom of  other  railways  in  the  matter  of  con- 
struction, maintenance,  and  operation  is  not 
always  admissible,  and  even  when  admis- 
sible upon  the  question  of  negligence  it  is 
neither  conclusive  nor  of  especially  great 
weight.  McDermott  v.  Severe,  25  App.  D.  C. 
276.  Evidence  of  a  custom  when;  two  street 
car  tracks  cross  for  one  to  give  precedence 
to  the  other  is  admissible.  Chicago  City  R. 
Co.  V.  Sugar,  117  111.  App.  578.  On  the  ground 
of  being  a  part  of  the  res  gestae.  Id.  But 
it  would  not  necessarily  absolve  either  com- 
pany, the  question  of  negligence  being  de- 
pendent on  other  elements  of  care  besides 
this.     Id. 

44.  The  rules  of  a  str-.^et  railTvay  com- 
pany for  the  conduct  of  its  motormen  and 
conductors  are  admissible  in  evidence  to 
prove  practise  and  custom,  and  in  connec- 
tion with  other  testimony  to  prove  negli- 
gence in  management  of  car.  C/iicago  City 
R.  Co.  V.  Lowitz,  113  111.  App.  360.  But  a 
substantive  cause  of  action  cannot  be 
founded  on  its  breach.  Id.  Rule  of  street 
car  company  providing  when  its  cars  will 
stop  to  receive  or  discharge  pastengers  not 
competent  in  own  behalf  in  personal  injury 
suit.  West  Chicago  St.  R.  Co.  v.  Brown,  112 
111.    App.  351. 

45.  In  an  action  against  a  street  railroad 
company  for  personal  injuries  c-iused  by  a 
collision  in  a  street,  an  ordinance  g-iving  the 
railroad  company  the  righc  of  way  in  the 
street  was  admissible  as  bearing  on  the  de- 
gree of  caution  imposed  o  i  the  motorman. 
Quinn   v.   New  York  City  R.   Co.,   94  N.   Y.   S. 
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which  are  part  of  the  res  gestae  of  the  accident  are  admissible,"  while  previous 
and  subsequent  acts  and  conditions  not  part  of  the  res  gestae  are  inadmissible.*^ 
A  statute  providing  that  no  examination,  request,  or  advice  of  a  board  of  railroad 
commissioners  shall  impair  the  liability  of  a  railroad  does  not  operate  to  exclude 
evidence  of  advice  given  by  the  board  to  a  street  railway  corporation  as  to  the  man- 
ner of  rendering  their  roadway  safer  in  an  action  for  personal  injuries.**  Xotiee 
to  a  railroad  of  a  defect,  no  matter  what  the  source,  is  competent  evidence  in  action 
against  the  railroad  due  to  injuries  flowing  from  the  defect,*"  but  violation  by  a 
motorman  of  an  ordinance  requiring  a  vigilant  watch  does  not  show  negligence  by 
the  company.^" 

§  10.     Statutory  crim.es.^'^ 

Steeets;   Steikes;   Striking  Out;   Stkuck  Juet,  see  latest  topical  Index. 

STJBmiSSION   or  'CONTROVEKSY.52 

A  case  stated  must  rest  on  a  pending  action."^  Where  an  agreement  is  set 
forth  at  length  in  a  case  stated,  the  construction  of  such  agreement  is  a  question 
of  law  for  the  court.^*  A  submission  of  a  controversy  cannot  be  entertained  by  a 
'  court  where  some  third  party  has  an  interest  which  will  be  affected  by  the  deter- 
mination and  has  not  been  made  a  party.'^  Where  a  statute  provides  that  the  case 
stated  shall  be  in  certain  form  and  contain  certain  matters,  such  statute  must  be 
observed  or  the  court  has  no  jurisdiction.^" 

Subpoena,  see  latest  topical  index. 


560.  An  ordinance  providing  ^'here  cars 
sliall  stop  at  street  intersections  is  not  com- 
petent for  tlie  purpose  of  showing  where  a 
street  car  shaU  stop  at  a  point  when  the 
cars  merely  turn  a  street  corner.  West  Chi- 
cago St.  R.  Co.  V.  Brown,  112  in.  App.  351. 
City  ordinance  regulating  speed  at  crossings 
admissible.  Eckhard  v.  St.  Louis  Transit 
Co.,  190  Mo.  593,  89  S.  W.  602. 

46.  Evidence  of  how  a  -warning  to  a 
motorman  of  an  approaching  fire  engine  was 
received  by  him  and  what  he  said  is  com- 
petent where  the  accident  followed  almost 
immediately  after  the  warning  -was  given. 
Chicago  City  R.  Co.  v.  McDonough  [111.]  77 
N.  E.  577.  In  a  collision,  statement  of  motor- 
man  to  conductor  immediately  after  collision 
that  brakes  would  not  Tvork  on  account  of 
a  wet  rail  is  admissible  as  part  of  the  res 
gestae.  Cincinnati  L.  &  A.  Electric  St.  R  Co. 
V.  Stable  [Ind.  App.]  76  N.  E,  551.  Statement 
of  motorman  made  immediately  after  acci- 
dent that  gong  and  brake  were  out  of  re- 
pair, part  of  res  gestae.  Lexington  St.  R. 
Co.  V.  Strader  [Ky.]  89  S.  "W.  158.  A  witness 
injured  by  collision  with  a  street  car  may 
testify  as  to  his  actions  at  the  time  as  part 
of  the  res  gestae,  though  he  could  not  show 
his  uncommunicated  motives.  Birmingham 
R.,  Light  &  Power  Co.  v.  Livingston  [Ala.]  39 
So.  374. 

47.  Testimony  that  if  motorman  had  left 
car  after  accident  to  pedestrian  he  would 
have  been  mobbed  is  extraneous  to  the  issue 
and  highly  prejudicial  to  the  defendant. 
Waddell  v.  Metropolitan  St.   R.   Co.,   113  Mo. 


App.  680,  88  S.  "W.  765.  The  admission  of 
evidence  as  to  a  motorman's  being  in  a  pre- 
vious accident  is  error.  American  Ice  Co.  v. 
New  York  City  R.  Co.,   98  N.  T.  S.  219. 

48,  49.  Baruth  v.  Poughkeepsie  City  &  W. 
P.  Electric  R.  Co.,  89  App.  Div.  324,  85  N.  T. 
S.  822. 

50.  Held  that  a  motorman's  noncompli- 
ance with  the  ordinance  did  not  imply  corpo- 
rate negligence  under  a  statute  imposing  a 
penalty  on  a  street  railway  company  which 
by  its  negligence  causes  the  death  of  a  per- 
son. Caswell  V.  Boston  Elevated  R.  Co. 
[Mass.]   77  N.  E.  380. 

51.  See  4  C.  L.  1581. 

52.  See  4  C.  L.  1582. 

53.  Hafer  v.  McKelvey,  23  Pa.  Super.  Ct. 
202. 

54.  Whether  or  not  it  is  an  agreement  to 
lend  money  is  for  the  court's  determination, 
and  It  is  immaterial  that  it  is  not  admitted 
in  the  case  stated  to  be  such  an  agreement. 
Carbon  Spring  Water  Ice  Co.  v.  Hawk,  29 
Pa.  Super.  Ct.  13. 

55.  Where  a  controversy  arose  between 
two  persons  as  to  which  is  entitled  to  the 
proceeds  of  a  certain  benefit  certificate,  a 
case  stated  asking  that  the  court  direct  the 
payment  to  be  made  to  the  person  entitled 
to  the  same  must  be  dismissed  where  the 
benefit  society  is  not  a  party  to  the  sub- 
mission. Davin  v.  Davin,  105  App.  Div  580 
94  N.  Y.  S.  281. 

56.  Municipal  Court  Act,  Laws  1902, 
p.  1560,  c.  580,  §  241.  Where  the  statute  re- 
quires  the   statement  to  be  accompanied   by 


6  Cur.  Law. 


SUBROGATION  §  2. 


1581 


SUBEOGATIOSr. 


§  1. 
8  a. 


Definition  and  Nature  (1S81). 
Right  to  Subrogation  (ISSl). 


§  3. 
§  4. 


How  Forfeited  or  Lost  (1583). 
Remedies  and  Procedure   (1583). 


§  1.  Definition  and  nature}^ — The  doctrine  of  subrogation  rests  generally 
upon  the  principle  that  one  who  pays  the  debt  or  liability  of  another  to  protect  his 
own  interest  in  the  property,  is  entitled  to  and  may  enforce  all  the  liens  and  securi- 
ties of  the  party  to  whom  he  pays,''^  and  being  based  upon  an  equitable  right,  a 
party  is  ordinarily  entitled  to  be  subrogated  whenever  it  will  work  out  justice  as 
between  the  parties  unless  his  own  contract  negatives  that  intent."" 

§  3.  Right  to  subrogation."^ — 'The  doctrine  of  subrogation  is  generally  ap- 
plied to  cases  where  one  secondarily  liable  discharges  an  obligation  upon  which 
another  is  primarily  liable,*^  and  upon  payment  he  is  entitled  to  all  the  rights  and 
securities  of  the  creditor  as  against  the  principal"*  and  co-sureties,"*  but  must' first 
pay  the  costs. "^  Subrogation  does  not  exist  in  favor  of  a  mere  volunteer  who  pays 
the  obligation  of  another,""  but  a  surety  who  pays  the  debt  after  default  is  not  a' 


an  affidavit  setting  out  certain  facts,  a  fail- 
ure to  accompany  the  statement  with  such 
affidavit  invalidates  all  proceedings  of  the 
court.  Lax  v.  Fourteenth  Street  Store,  97  N. 
T.  S.  396;  Pollock  v.  Piatt,  97  N.  T.  S.  990. 

57.  Closely  related  holdings  will  be  found 
in  topics  dealing  wi'^h  the  relation  out  of 
which  subrogation  u  ally  arises.  See  Mort- 
gages, 6  C.  L.  681;  Partnership,  6  C.  L.  911; 
Suretyship,  6  C.  L.  ,  and  like  topics. 

58.  See  4  C.  L.  1583. 

59.  Eddy  v.  Leath,  4  Ohio  C.  C.  (N.  S.)  250. 
eo.     Where   a   curator  borrowed  money  to 

pay  off  a  mortgage  on  his  ward's  land,  and 
the  lender  refused  to  accept  an  assignment 
of  the  old  mortgage  as  security  but  de- 
manded a  new  one,  he  will  not  be  subro- 
gated if  it  proves  void.  Capen  v.  Garrison 
[Mo.]   92  S.  "W.  368. 

«1.     See  4  C.  L.  1584. 

62.  As  sureties  McKenna  v.  Corcoran 
[N.  J.  Eq.]  61  A.  1026.  Guarantors  of  a  debt 
upon  payment  become  subrogated  to  the 
creditor's  interest  in  a  trust  deed  securing 
such  debt.  Dickson  v.  Sledge  [Miss.]  38  So, 
673.  Where  an  administrator  pays  out  more 
than  his  share  as  distributee,  which  fact  is 
known  to  the  party  receiving  it,  the  surety 
upon  the  administrator's  bond  upon  paying 
the  estate  is  subrogated  to  the  rights  of  the 
administrator  de  bonis  non  as  against  such 
third  party,  and  if  the  third  party  still  holds 
the  property  sold  the  administrator,  the 
surety  may  subject  the  administrator's  in- 
terest therein  to  the  liability.  Caviness  v. 
Fidelity  &  Deposit  Co.  [N.  C]  52  S.  B.  265. 
Where  the  maker  of  a  note  given  to  take  up 
other  notes  who  was  surety  only  for  an  anom- 
alous endorser,  pays  the  same,  he  is  entitled 
to  the  notes  for  which  it  was  given.  Jen- 
nings V.  Moore  [Mass.]  75  N.  E.  214.  Where 
an  administrator  distributes  all  of  the  estate 
and  his  surety  is  obliged  to  pay  an  unex- 
pected debt  presented  against  the  estate, 
he  is  subrogated  to  his  principal's  rights 
against  the  distributees.  Baldwin  v.  Alex- 
ander [Ala.]  40  So.  391.  Where  lands  of  a 
wife  are  taken  to  discharge  obligations  of 
the  husband,  she  is  subrogated  to  the  cred- 
itors' interests.  Long  v.  Deposit  Bank  [Ky.] 
90  S  W.  961.  Where  a  mortgage  covers  sev- 
eral lots  owned  by  different  persons,  one 
owner  who   discharges   the   entire   mortgage 


is  not  subrogated  to  the  mortgagee's  inter- 
est. Senft  V.  Vanek,  110  111.  App.  117.  Where 
mortgaged  chattels  are  sold  under  an  exe- 
cution issued  upon  a  Judgment  against  the 
mortgagor,  the  mortgage  not  being  filed,  the 
mortgagee  is  subrogated  to  the  lien  of  the 
Judgment.  Bolce  v.  Conover  [N.  J.  Eq.]  61 
A.  159. 

63.  Surety  on  a  Judgment  note  after  do- 
fault  may  pay  the  same  and  enter  Judgment 
to  his  use.  Lawrence  County  Nat.  Bank  v. 
Gray,  23  Pa.  Super.  Ct.  62.  A  senior  lienor 
who  purchases  at  the  foreclosure  of  his  own 
lien  is  subrogated  to  such  lien  as  against 
Junior  lienors  not  cut  off  by  the  foreclosure. 
Ramoneda  Bros.  v.  Loggins  [Miss.]  39  Se. 
1007. 

64.  The  fact  that  he  does  not  insist  that 
the  sheriff  first  sell  goods  of  the  principal 
does  not  release  the  cosureties,  especially 
where  they  are  jointly  and  severally  liable 
with  the  principal.  Shaffer  v.  Messner,  27 
Pa.  Super.  Ct.  191. 

65.  McKenna  v.  Corcoran  [N.  J.  Eq.]  61 
A.   1026. 

66.  Held  not  volunteers;  One  who  ad- 
vances money  to  pay  a  note  at  the  maker's 
request  and  under  an  agreement  that  he 
shall  have  the  same  lien.  In  re  McGuire, 
137  P.  967.  One  who  pays  a  secured  debt  at 
the  request  of  the  debtor's  authorized  agent. 
Lesser  v.  Steindler,  110  App.  Div.  262,  97  N. 
T.  S.  255.  A  purchaser  at  a  foreclosure  sale 
who  redeems  from  tax  sales  made  before 
foreclosure.  Northern  Inv.  Co.  v.  Frey  Real 
Estate  Inv.  Co.,  33  Colo.  480,  81  P.  300.  A 
life  tenant  paying  valid  assessments  where 
it  appears  that  general  taxes,  which  he  was 
bound  to  pay,  were  refused,  unless  the  as- 
sessments were  also  paid.  Eddy  v.  Leath,  6 
Ohio  C.  C.    (N.  S.)    249. 

Held  volunteers:  A  third  person  paying  a 
mortgage  on  lands  in  which  he  has  no  in- 
terest. Doxey  v.  Western  State  Bank,  113 
111.  App.  442.  One  discharging  a  lien  in- 
ferior to  his.  Anthes  v.  Schroeder  [Neb.]  103 
N.  W.  1072.  Where  a  husband  takes  a  trans- 
fer from  wife  of  a  bond  for  titles  upon  the 
consideration  that  he  pays  an  obligation 
therein,  such  assignment  being  void,  which 
payment  is  made.  Webb  v.  Harris  [Ga.]  53 
S.  E.  247.  Where  one  pays  a  mortgage  on 
cattle  not  covered  by  his  mortgage  under  a 
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volunteer  though  not  compelled  by  legal  process."  The  entire  debt  must  be  paid 
before  the  surety  can  participate  in  the  securities  held  for  the  payment  of  the  re- 
mainder.'* 

Where  one  has  assumed  to  exonerate  another  from  a  liability,  the  latter  upon 
paying  the  same  will  be  subrogated ;  thus  a  vendor  who  pays  a  lien  assumed  by  the 
vendee  is  subrogated  to  the  mortgagee's  interest,""  and  the  same  may  be  enforced 
as  against  subsequent  vendees/"  but  where  a  vendee  pays  a  mortgage  which  he  as- 
sumed as  a  part  of  the  purchase  price,  he  is  not  subrogated  as  against  other  lien 
holders."  It  is  also  applied  to  cases  where  the  property  of  one  has  been  used  to 
discharge  a  debt  where  such  payment  was  made  under  a  void  contract  or  sale.^^ 
One  who  discharges  a  lien  upon  land  to  protect  his  own  interest  in  the  land  is  sub- 
rogated to  such  lien." 

Where  mortgaged  premises  are  sold  by  administratrix  to  pay  the  mortgage  debt 
and  the  purchasers  have  not  paid,  the  creditor  is  subrogated  to  the  vendor's  lien.'* 
Where  a  judgment  creditor  of  a  tenant  levies  upon  cotton  raised  on  the  premises, 
and  a  judgment  in  conversion  is  recovered  by  the  landlord  who  owns  an  interest 
therein,  upon  discharging  such  judgment  he  is  subrogated  to  the  landlord's  inter- 
est,'"* and  may  plead  the  same  in  any  action  wherein  the  title  of  the  landlord  was 
assailed.'"  A  creditor  is  entitled  to  be  subrogated  to  securities  given  by  a  principal 
to  his  sureties  if  such  were  given  to  secure  the  payment  of  the  debt,"  but  if  given 
as  indemnity  securities  against  losses,  he  can  not  be  subrogated  while  the  principal 
is  solvent.'^  Where  a  surety  pays  a  debt  and  takes  an  assignment  of  the  note  in 
the  form  of  a  purchase,  the  transaction  will  be  treated  as  a  payment  as  against 
those  jointly  liable.'" 

Where  a  power  coupled  with  a  trust  is  created  to  sell  certain  lands  for  the  sup- 
port and  care  of  the  beneficiary,  and  a  sale  is  made  and  services  rendered  to  the 


mistaken  belief  that  the  mortgages  covered 
the  same  cattle.  Martin  Bros.  &  Co.  v.  Lesan 
[Iowa]  105  N.  W.  996.  Paying  debt  barred 
by  limitations.  Collings  v.  Colllngs  [Ky.]  92 
S.  W.  577. 

67.  Fanning  v.  Murphy  [Wis.]  105  N.  W. 
1056. 

«S.  Bank  of  Fayetteville  v.  Lorwein 
[Ark.]   88  S.  MV.  919. 

69.  Mortgage  assumed.  Oglebay  v.  Todd 
[Ind.]  76  N.  B.  238.  Tax  lien.  Webber  Lum- 
ber Co.  V.  Shaw   [Mass.]   75  N.  B.   640. 

70.  If  the  deed  contains  the  agreement, 
all  subsequent  purchasers  are  charged  with 
notice.     Oglebay  v.  Todd   [Ind.]   76  N.  B.  238. 

71.  Abbeville  Rice  Mill  v.  Shambaugh 
[La.]  40  So.  453;  Avon-by-the-Sea  Land  & 
Improvement  Co.  v.  McDowell  [N.  J.  Eq.]  62 
A.  865;  Dieboldt  Brewing  Co.  v.  Grabski,  7 
Ohio  C.  C.  (N.  S.)   221. 

72.  Where  an  assignment  of  corporate 
property  to  a  director  upon  his  promise  to 
pay  certain  corporate  creditors  is  held  void, 
such  director  is  subrogated  to  the  claims 
which  he  has  actually  paid.  Mills  v.  Hender- 
shot  [N.  J.  Eq.]  62  A.  542.  Where  the  pro- 
ceeds of  a  loan  secured  by  a  mortgage  have 
been  used  to  discharge  liens  upon  the  estate, 
the  mortgagee  is  subrogated  to  the  liens  if 
the  mortgage  proves  void.  Wilson  v.  Wil- 
son [Wash.]  82  P.  154.  A  wife  is  not  sub- 
rogated to  a  mortgage  paid  by  money  loaned 
to  her  husband,  especially  where  it  was  not 
agreed  at  the  time  of  the  loan  It  should  be 
so  used.  Hickey  v.  Conine,  6  Ohio  C.  C.  (N. 
S. )   321.     Where  the  order  to  mortgage  lands 


and  the  mortgage  given  thereunder  are  void, 
one  who  in  good  faith  loaned  money  used  to 
pay  liens  upon  the  estate  is  subrogated.  Wil- 
son V.  Wilson  [Wash.]  82  P.  154.  Where  the 
proceeds  of  a  void  sale  are  used  to  discharge 
tax  liens,  the  bidder  is  subrogated  to  the 
liens.  Liverman  v.  Lee  [Miss.]  38  So.  658. 
Where  an  assignment  of  a  bid  on  land  sold 
to  pay  debts  is  void,  the  assignee  is  entitled 
to  a  lien  on  the  land  for  the  debts  actually 
paid.  Daniels  v.  Daniels,  27  Ky.  L.  R.  882, 
86  S.  W.  1116.  Where  one  having  only  a  di- 
vided interest  in  lands  executes  a  mortgage 
upon  the  entire  interest  to  raise  money  to 
discharge  a  lien  upon  the  whole,  the  mort- 
gagee is  subrogated  to  the  discharged  lien. 
Ligon  v.  Barton  [Mass.]  40  So.  556. 

73.  A  wife  who  pays  a  mortgage  on  the 
homestead  to  protect  her  interest  therein  is 
subrogated  to  the  mortgage.  Charmley  v. 
Charmley,  125  Wis.  297,  103  N.  W.  1106.  A 
purchaser  at  a  foreclosure  sale  who  re- 
deems from  tax  sales  made  prior  to  the  fore- 
closure is  subrogated  to  the  rights  of  the 
state  and  may  assert  the  same  against  cred  • 
itors  who  redeem  from  the  foreclosure. 
Northern  Inv.  Co.  v.  Prey  Real  Estate  & 
Inv.  Co.,  33  Colo.  480,  81  P.   300. 

74.  Campbell  v.  Perth  Amboy  Shipbuild- 
ing &  Engineering  Co.    [N.  J.   Eq.]   62  A.   319. 

75.  76.  Miles  v.  Dorn  [Tex.  Civ.  App  1  90 
S.  W.  707. 

77,  78.  Dyer  v.  Jacoway  [Ark.]  88  S.  W 
901. 

79.  Fanning  v.  Murphy  [Wis.]  105  N.  W 
1056 
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beneficiary  in  reliance  on  the  trust,  the  purchasers  and  persons  rendering  services 
are  subrogated  to  the  beneficiary's  interest  where  the  sale  fails.*"  A  fire  insurance 
company  upon  payment  of  a  loss  is  subrogated  to  the  rights  of  the  insured  against 
one  responsible  for  the  fire.*^ 

The  doctrine  of  subrogation  will  not  be  applied  where  it  will  be  inequitable.'^ 

§  3.     How  forfeited  or  lost}^ — A  release  in  good  faith  by  sureties  of  indemnity 

securities  defeats  the  creditor's  right  to  be  subrogated  to  such  securities,**  as  does 

laches  in  prosecuting  an  action  to  be  subrogated.*"     An  entry  of  satisfaction  of  a 

judgment  paid  by  sureties  does  not  destroy  the  right  of  subrogation.*' 

§  4.  Remedies  and  procedure}'' — -A  purchaser  of  lands  at  a  sale  to  pay  debts 
of  a  decedent,  to  be  entitled  to  subrogation  as  against  a  devisee  in  remainder  who 
was  not  a  party  to  the  proceedings,  must  prove  that  the  debts  were  a  charge  upon 
ihe  land.**  In  working  out  a  subrogation  all  persons  interested  either  in  the  judg- 
ment or  property  covered  by  it,  at  the  time  the  subrogation  is  worked  out,  are  en- 
titled to  be  heard  as  to  their  equities.*"  Where  a  decree  in  equity  provided  that  a 
judgment  should  be  paid  out  of  the  proceeds  of  a  sale  of  chattels  mortgaged  to  a 
third  person,  the  owner  of  the  judgment  was  subject  to  a  decree  subrogating  the 
mortgagee  to  the  judgment."" 

The  party  subrogated  nxwst  prosecute  his  rights  within  the  time  allowed  by  stat- 
ute.*'^  Where  one  discharges  a  lien  upon  land  to  protect  his  interest  therein,  the 
period  of  limitation  is  measured  from  the  time  the  lien  accrued  in  the  hands  of  the 
original  party,"-  but  where  one  secondarily  liable  pays  a  debt,  the  right  of  action 
on  the  implied  contract  then  accrues  and  statute  runs  from  that  period  to  enforce 
the  securities  received  by  subrogation."' 

SxJBSCBiBiNG  Pleadings,  see  latest  topical  index. 

SXJBSCBIPTIONS.       ' 


§  1.  Jfatnre,  Requirements,  and  Sufficiency 
as  a  Contract  (1583). 

g  2.  Rights  and  Liabilities  Arlsang  From 
Snbscrlptlons  (1584). 


g  3.     Guforccment,  Remedies,  and  Proced- 
ure (1584). 


§   1.     Nature,  requirements,  and  sufficiency  as  a  contract.^* — "Voluntary  sub- 
scriptions  do  not   become  binding   obligations  until   they   have   been   accepted."* 


8(».     Cutter  V.  Burroughs  [Me.]  61  A.  767. 

81.  Insured  cannot  maintain  an  action 
against  the  person  whose  negligence  caused 
the  loss  after  being  indemnified  by  the  in- 
surer. Cunningham  &  Hlnshaw  v.  Seaboard 
Air  Line  R.  Co.,  139  N.  C-   427,   51  S.   B.  1029. 

82.  Where  a  sale  of  property  was  fraudu- 
lent and  void,  a  purchaser  at  a  foreclosure 
of  a  mortgage  given  by  vendee,  who  knew  of 
the  fraudulent  transaction  will  not  be  sub- 
rogated to  the  rights  of  the  vendee  as 
against  innocent  persons.  German  Savings 
&  Loan   Sec.   v.   TuU   [C.   C.  A.]    136  P.   1. 

83.  See  2  C.  L.  1770,  and  ante,  §  2. 

84.  Dyer  v.  Jacoway    [Ark.]    88   S.  W.   901. 
S.f.     Delay  of  thirty  years  bars  the  action. 

Dyer  v.  Jacoway  [Ark.]  88  S.  W.  901. 

86.  Satisfaction  may  be  cancelled  by 
proper  proceeding.  Shaffer  v.  Messner,  27 
Pa.  Super.  191. 

87.  See  4  C.  L.  1586. 

88.  Order  of  the  court  to  pay  the  debts 
issued,  in  a  proceeding  to  which  the  devisee 
was  not  a  party,  insufBcient.  Rice  v.  Bam- 
berg  [S.  C]    51  S.   E.   987. 


89,  90.  Bolce  v.  Conover  [N.  J.  Eq.]  61  A. 
159. 

91.  By  statute  in  California  the  payment 
by  surety  extinguishes  the  debt,  and  the 
surety's  right  of  action  is  upon  the  implied 
promise  of  indemnity  and  hence  must  be 
brought  within  two  years.  Civ.  Code,  §  1473. 
Crystal  v.  Hutton  [Cal.  App.]  81  P.  1115.  \ 
flre  insurance  company's  rights  against  the 
wrongdoer,  not  being  founded  on  an  instr'i- 
ment  in  writing,  under  Civ.  Proc.  §  338,  must 
be  brought  within  two  years.  Phoenix  Ins. 
Co.  V.  Pacific  Lumber  Co.  [Cal.  App.]  81  P. 
976.  Under  the  equitable  doctrine  of  subro- 
gation, an  action  to  establish  and  enforce  a 
lien  of  an  assessment  paid  is  governed  by 
the  ten-year  limitation  prescribed  by  §  4985. 
Eddy  v.   Leath,   6   Ohio  C.  C.    (N.   S.)    249. 

93.  Not  suspended  where  the  wife  pays  a 
mortgage  debt  of  her  husband  to  protect 
homestead  interest.  Charmley  v.  Charmley, 
125  Wis.  297,  103  N.  W.  1106. 

93.  Charmley  v.  Charmley,  125  Wis.  297, 
103  N.  W.  1106. 

94.  See  4  C.  L.  1587.  . 

85.     So  long  as  the  beneficiary  is  contend- 
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Tf  a  subscription  is  made  upon  certain  conditions,  a  performance  of  those  conditions 
maives  the  obligation  of  tlie  subscription  binding.""  Where  a  subscription  is  given 
upon  condition  that  the  contract  to  build  the  church  shall  not  be  let  until  three- 
fourths  of  the  probable  cost  has  been  subscribed,  and  the  contract  is  let  when  three- 
lourths  of  a  bona  fide  estimate  ha.s  been  made,  a  subsequent  change  in  the  plans 
increasing  the  costs  will  not  relieve  the  subscriber." 

§  2.     Rights  and  liabilities  arising  from  subscriptions.^^ 

§  3.  Enforcement,  remedies,  and  procedure.^^ — An  action  by  a  subscriber 
to  recover  subscription  because  of  breach  of  defendant's  contract,  is  an  action  at  law.^ 
Where  a  number  of  persons  severally  subscribed  separate  funds,  they  can  not  join 
in  such  an  action.^ 

Substitution  of  Attobnets;    Substitution  op  Pasties;    Subways;    Succession,  see 
latest  topical  index. 

SUICIDE.  3 

Summary  Peoceedings;  Summaby  Pbosecutions;  Summons,  see  latest  topical  index. 


SUNDAY. 

Sunday  as  dies  nan  juridicus.* — ^Where  a  defendant  in  a  criminal  case  has  an 
opportunity  to  poll  the  jury,  a  verdict  is  not  vitiated  because  brought  in  on  Sunday.' 

Violations  of  Sunday  laws  a^  defense  to  actions.^ — Contracts  made  in  violation 
of  the  Sunday  law  are  void  and  cannot  be  enforced,'  and  a  loan  by  check  made  on 
Stinday  is  within  the  rule  though  the  check  was  not  cashed  or  the  deed  given  as 
security  recorded  on  that  day ;  *  but  an  executory  contract  of  sale,  though  not  en- 
forceable because  made  on  Sunday,  is  rendered  enforceable  by  the  making  and  ac- 
cepting a  delivery  of  the  property  on  a  subsequent  secular  day.'  The  mere  signing 
of  an  instrument  on  Sunday'is  no  defense  in  an  action  to  enforce  it,  plaintiff  not 
being  a  party  to  the  signing.^"  Where  a  note  is  given  on  Sunday,  the  maker  cannot 
avoid  payment  of  it  without  restoring  the  consideration  received.^^  A  note  given 
on  Sunday  is  valid  in  the  hands  of  a  subsequent  bona  fide  purchaser.^^  The  fact 
that  a  defendant  in  his  answer  fails  to  assert  the  fact  that  a  contract  sued  on  was 
made  on  Sunday  does  not  cut  off  his  right  to  assert  its  invalidity.^' 

Sunday  laws  and  prosecutions  for  their  violation.^* — The  Sunday  law  is  justi- 
fied as  a  sanitary  measure  and  as  a  legitimate  exercise  of  the  police  power.^=  Stat- 
utes prohibiting  the  public  selling  or  offering  for  sale  of  property  on  Sunday  must 


ing  that  the  conditions  of  his  proposition 
ealllngr  forth  the  subscriptions  have  not  been 
satlsfSed  -a  subscription  may  be  withdrawn. 
Doherty  v.  Arkansas  &  O.  R.  Co.  [C.  C.  A.] 
142  F.  104.  Where  the  beneficiary  of  a  vol- 
untary subscription  incurs  liability  relying 
upon  the  subscription,  the  obligation  be- 
comes binding  as  there  is  an  implied  ac- 
ceptance. Lutheran  Church  v.  Gardner,  28 
Pa.  Super.  Ct.  82. 

86,  97.    Lutheran  Church  v.  Gardner,  28  Pa. 
Super.   Ct.   82. 

98.  See  4  C.  L.  1587. 

99.  See  4  C.  L.  1588. 

1,    2.     Akins    V.    Hicks     [Mo.    App.]     83    S. 
W.  75. 

3.  No  cases  have  been  found  for  this  sub- 
ject since  the  last  article.     See  4  C.  L.  1589. 

4.  See  4  C.  L.  1589. 

5.  Sanford    v.     State     [Ala.]     39     So.     370; 
Rawlins   v.   State    [Ga.]    52   S.   E.   1. 


e.     See  4  C.  L.  1589. 

7.  A  contract  to  give  theatrical  perform- 
ance on  Sunday  violates  Pen.  Code,  §§  26.3, 
265,  277;  Charter  L.  1897,  p.  522,  c.  378,  §  1481. 
Hallen  v.  Thompson,   96  N.  T.  S.  142. 

8.  Jaoobson  v.  Bentzler  [Wis.]  107  N.  W.  7. 

9.  Order  taken  on  Sunday  but  goods  de- 
livered and  accepted  later.  P.  J.  Bowlin 
Liquor  Co.  v.  Brandenburg  [Iowa]  106  N.  W. 
497.  But  see  Jacobson  v.  Bentzler  [Wis.] 
107  N.  W.  7.     Also  4  C.  L.  1590,  n.   59. 

10.  Where  the  guarantee  sued  on  was  so 
signed, but  dated  and  delivered  on  a  secula'- 
day.  Diamond  Glass  Co.  v.  Gould  [N.  J.  Law  1 
61  A.  12. 

11.  Hale  V.  Harris   [Ky.]    91   S.  W.   660. 
Myers  v.  Kessler  [C.  C.  A.]   142  P.  730. 
Jacobson    v.    Bentzler     [Wis.]     107    N. 


13. 
13. 
W.  7. 
14. 
13. 


See  4  C.  L.  1590. 

State  V.  Weiss  [Minn.]  105  N.  W.  1127. 
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be  liberally  construed  for  the  protection  of  the  Sabbath.^'  In  interpreting  such  a 
law  it  is  necessary  to  consider  its  object,  and  mere  changes  in  the  view  of  people 
as  to  the  nature  of  the  Lord's  day  are  immaterial.^''  Such  statutes  do  liot  violate' 
the  Federal  or  state  constitutions.^'  •  Laws  prohibiting  public  traffic  in  certain  ar- 
ticles of  merchandise  do  not  contravene  the  constitutional  provisions  regarding  re- 
ligious freedom/"  and  laws  prohibiting  the  business  of  barbering  on  Sunday  are 
constitutional,^"  although  there  is  some  conflict  of  authority  on  this  point. ^^  The 
Sunday  law  of  Texas  does  not  violate  the  local  option  section  of  the  constitution 
of  that  state.^^  Under  statutes  excepting  works  of  necessity,  the  fact  that  a  com- 
pliance with  the  law  would  subject  defendant  to  some  additional  expense  and  in- 
convenience is  not  a  defense.^^  In  jurisdictions  rendering  a  defendant  liable  both 
civilly  and  criminally  for  violating  the  Sunday  law,  both  actions  may  generally  be 
brought  independently.^*  The  complaint  need  not  specify  the  particular  business 
in  which  defendant  was  engaged,-^  and  the  fact  that  the  indictment  failed  to  allege 
that  the  acts  charged  were  not  works  of  necessity  or  charity  is  no  groimd  for  a  new 
trial;  ^^  but  under  a  statute  imposing  a  fine  for  performing  worldly  labor  on  Sun-, 
daj',  except  works  of  necessity  and  charity,  a  charge  that  defendant  performed 
worldly  business  is  defective  if  it  does  not  negative  the  exceptions  contained  in  the 
statute.-''  Under  statutes  prohibiting  Sunday  entertainments  in  which  fees  are 
charged,  the  fact  that  seats  are  sold  is  competent  evidence  that  a  fee  was  charged,^* 
and  where  the  statute  prohibits  the  pursuing  of  one's  ordinary  calling  on  Sunday, 
proof  that  on  several  other  Sundays  the  accused  had  conducted  the  same  business 
is  sufficient  to  convict.^"  In  prosecutions  for  permitting  one's  place  of  business 
to  be  opened  for  traffic  on  Sunday,  it  is  not  necessary  to  prove  a^sale,'"  and  the  fact, 
that  the  grand  jury  failed  to  indict  others  for  violating  a  Sunday  law  is  no  defense. ^'■ 
It  is  immaterial  in  such  case  whether  the  door  is  open  or  was  opened  for  ingress 
and  egress  and  closed  as  soon  as  the  parties  went  in  or  out.'*^     A  sale  on  Saturday 


16.  The  opening  of  a  place  of  business  for 
the  sale  or  offering:  for  sale  of  property  vio- 
lates such  law,  unless  the  goods  are  within 
its  exceptions.  Pen.  Code,  §§  263,  264.  Peo- 
ple V.  Zimmerman,  95  N.  T.  S.  136. 

17.  Commonwealth  v.  "White  [Mass.]  77  N. 
E.  636. 

18.  People  V.  Zimmerman,   95  N.  T.  S.  136. 

19.  Ch.  362.  Li.  1903.  State  v.  Weiss 
[Minn.]  105  N.  W.  1127.  Laws  1903,  p.  68, 
c.  55,  held  not  unconstitutional  for  insuffi- 
ciency of  its  title  or  -for  failure  to  set  forth 
at  full  the  act  as  amended.  State  v.  Berg- 
feldt   [Wash.]   83  P.  177. 

20.  Laws  IftOS,  p.  68,  c.  55,  held  not  to  vio- 
late state  Const,  art.  1,  §  12,  or  the  14th 
amendment  to  the  Federal  constitution.  State 
V.  Bergefeldt   [Wash.]  83  P.  177. 

21.  State  V.  Bergfeldt  [Wash.]  83  P.  177. 

22.  Const,  art.  16,  §  20.  Bennett  v.  State 
[Tex.  Cr.  App.]   92  S.  W.  415. 

23.  Gathering  a  large  crop.  St.  1904,  p. 
477,  c.  460,  §  2.  Commonwealth  v.  White 
[Mass.]   77  N.  E.  ,636. 

24.  City  of  New  York  v.  Williams,  96  N. 
T.  S.  237;  Under  Greater  New  York  charter. 
Laws  1897,  p.  522,  c.  378,  §  1481,  prohibiting 
certain  entertainments  and  making  a  viola- 
tion of  its  provisions  a  misdemeanor,  and  in 
addition  rendering  the  offending  party  liable 
to  a  penalty  in  a  civil  action,  an  action  for 
the  penalty  may  be  maintained  before  con- 
viction of  a  misdemeanor,  and  both  remedies 
may  be  pursued  independently.     Id. 

25.  Held  sufficient  to  allege  that  defend- 
ant was  a  dealer  in  wares  and  merchandise. 

6Curr.  Law  — 100. 


Griffith  v.   State    [Tex  Cr.  App.]    14   Tex.   Ct. 
Rep.  9,  89  S.  W.  832. 

28.     Scandrett  v.  State  [Ga.]  52  S.  E.  160.  ,, 

27.  Rev.  Code  1893,  p.  953,  c.  131,  §  4.  Mott 
V.   State   [Del.]    62  A.   301. 

28.  Heigert  v.  State  [Ind.  App.]  75  N.  B. 
850.  In  a  prosecution  for  playing  baseball 
on  Sunday  and  charging  a  fee,  evidence  of 
the  sale  of  seats  for  the  amphitheater  and 
"bleachers,"  but  that  many  people  saw  the 
game  free,  held  properly  submitted  to  the 
jury.     Burn's  Ann.   St.    1901,    §    2087.     Id. 

29.  Evidence  sufficient  to  convict  under 
Pen.  Code  1895,  §  422,  although  there  was  no 
evidence  that  during  the  week  defendant 
had  any  other  business  than  farming.  Scan- 
drett V.  State  [Ga.]  52  S.  B.  160. 

30.  Griffith  v.  State  [Tex.  Cr.  App.]  14- 
Tex.  Ct.  Rep.   9,   89  S.  W.   832. 

31.  Keeping  open  saloon  before  9  o'clock 
a.  m.  and  after  4  o'clock  p.  m.,  when  defend- 
ant believed  there  was  an  arrangement  with 
the  officers.  Smith  v.  State  [Tex.  Cr.  App.] 
90  S.  W.  37.  Held  not  necessary  to  instruct 
jury  to  acquit  if  defendant  kept  his  place 
open  for  any  other  purpose  than  the  ex- 
change of  goods,  wares,  and  merchandise 
(Id.),  nor  to  tell  jury  what  constitutes  traffic 
(Id.),  or  a  liquor  dealer  (Id.),  where  the  proof 
showed  that  defendant  was  a  dealer  in  liq- 
uor held  not  error  for  court  to  speak  of  him 
as  a  merchant  or  dealer  in  goods,  wares,  and 
merchandise   (Id.). 

32  Held  not  error  to  so  charge.  Smith  v. 
State   [Tex.  Cr.  App.]   90  S.  W.  37.      
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of  goods  sent  out  on  Sunday  does  not  necessarily  constitute  an  opening  up  of  a 
house  for  traffic  on  Sunday.'^  Generally  the  owner  of  a  saloon  or  dealer  in  intoxi- 
cants is  prohibited  from  keeping  his  place  of  business  open  for  traffic  on  Sunday.^* 
The  fact  that  a  defendant  who  has  violated  a  Sunday  law  conscientiously  believes  in 
observing  and  does  observe  another  day  of  the  week  is  no  defense.^^  Statutes  mak- 
ing it  a  defense  in  a  prosecution  for  "servile  labor"  that  another  day  of  the  week 
is  uniformly  kept  as  holy  time  do  not  apply  to  publicly  selling  groeeries.^^  Where 
an  act  charged  is  contrary  to  an  express  provision  of  the  statute,  it  is  no  defense 
that  it  did  not  interfere  with  religious  observances  of  Sunday  by  the  public.''  The 
Sunday  law  is  not  suspended  as  to  a  liquor  dealer  because  of  his  license.'^  A  judi- 
cial officer  having  jurisdiction  of  the  person  and  subject-matter  cannot  be  held  • 
personally  liable  for  prosecuting  a  suit  on  Sunday  in  the  absence  of  malice,  or  evi- 
dence that  defendant  objected  during  trial.'"'  Eepeated  convictions  of  violating  a 
Sunday  law  which  in  its  nature  is  merely  a  civil  regulation  cannot  be  made  a  basis 
for  compelling  a  person  to  give  security  for  his  good  behavior  where  such  violations 
do  not  disturb  the  peace.*" 

Supersedeas;  Sdpplemestai,  Pleadings,  see  latest  topical  Index. 


STJPPLEMENTARY    PBOCEEDINGS, 


g  1.     Xature,      Occasion,      and      Propriety 
(1S86). 

§  2.     Proceedings    Necessary   on   Which   to 
Base  Remedy  (1687). 

g  3.     Application    for    an    E^xamllnatlon    of 
Defendant  and  Debtors  (1687). 

A.  Affidavit     and     Opposition     to     Same 
(1587). 


§   4. 

(1588) 

§  5. 

A. 


Order  and  Citation  Process   on  War- 
rant (1587). 
Procedure  at  and  After  JB^aminatlon 


Relief  Against  Defendant   (1588). 
Order  for  Payment  or  Delivery  (1588). 

B.  Receivership   or  Otlier   Equitable   Re- 

lief (1588). 

C.  Contempt  (1589). 


§  1.  Nature,  occasion,  and  propriety." — Statutory  provisions  in  aid  of  exo- 
tion  for  ascertaining  and  taking  of  equitable  interests  in  land  have  been  construed 
to  be  merely  cumulative  or  alternative,  arid  not  exclusive  of  the  ordinary  remedies 
when  both  are  applicable.*^  Though  proceedings  supplementary  to  execution  are 
not  named  they  must  be  deemed  included  in  the  spirit  and  intent  of  the  bankruptcy 
act  vacating  all  liens  accruing  within  four  months  prior  to  the  filing  of  the  petition 
in  bankruptcy.*'  Supplementary  proceedings  in  "N"ew  York,  though  termed  "spe- 
cial" in  the  Code,**  have  been  held  to  be  an  ordinary  action.*^     They  necessarily 


.S3.  Where  sale  of  whiskey  occurred  on 
Saturday,  and  seller  cleaned  saloon  behind 
closed  doors  on  Sunday  and  sent  out  bottles 
as  per  request,  held  no  opening  in  absence 
of  bad  faith.  Crawford  v.  State  [Tex.  Cr 
App.]  89  S.  W.  1079.  And  the  fact  that  the 
seller  violated  his  bond  in  selling  to  the  par- 
ticular party  cannot  authorize  a  conviction 
for  violating  the  Sunday  law.     Id. 

34.  For  cases  dealing  with  the  sale  of  in- 
toxicating liquors  on  Sunday  and  the  prose- 
cution of  the  offense  see  Intoxicating  Liq- 
uors, 6  C.  L.  165,  184  et  seq. 

35.  Seventh  Day  Adventist.  State  v.  Berg- 
feldt  [Wash.]  83  P.  177.  Person  of  Hebrew 
race.     State  v.  Weiss  [Minn.]   105  N.  W.  1127. 

36.  37.  State  v.  Weiss  [Minn.]  105  N.  w! 
1127. 

38.  Bennett  v.  State  [Tex.  Cr.  App.]  92  S. 
W.    415. 

SO.  Defendant  tried  and  fined  for  assault. 
Held    he    could    not    recover    fine    personally 


from  justice.     Sec.  6,  Code  Civ.  Proc.     Kraft 
V.  DeVerneuil,  94  N.  Y.  S.  230. 

40.  Commonwealth  v.  Foster,  28  Pa.  Su- 
per. Ct.  400. 

41.  See  4  C.  L.   1591. 

42.  Code  Civ.  Proc.  §§  481-483  [Gen.  St. 
1901,  §§  4957-4959].  Poole  v.  French  [Kan.] 
80  P.  997. 

43.  Bankruptcy  Act  §  67f,  July  1,  1898; 
c.  541,  30  Stat.  565  [U.  S.  Comp.  Stat.  1901,  p. 
3450].  Gardiner  v.  Ross  [S.  D.]  104  N  W 
220. 

44.  Code  Civ.  Proc.  §  2433.  Deane  v.  Si-e 
95  N.  T.   S.   556. 

45.  Deane  v.  Sire,  95  N.  T.  S.  556,  follow- 
ing Graves  v.  Scovil,  102  N.  Y.  676.  Supple- 
mentary proceedings  not  special  proceedings 
in  New  York  but  merely  a  new  remedy  in  an 
action  of  which  the  court  already  has  gen- 
eral jurisdiction.  Orient  Ins.  Co.  v  Rudolph 
[N.  J.  Eq.]  61  A.  26.  In  New  Jersey  a  decree 
in   a   supplementary   proceeding   rendered    in 
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fall  when  the  judgment  on  which  they  are  based  becomes  invalid  or  void.^'  Sup- 
plementary proceedings  begun  by  an  assignee  as  judgment  creditor  are  valid  in 
New  York  under  the  statute.*^ 

§  2.  Proceedings  necessary  on  which  to  base  remedy.*^ — On  the  return  of  an 
execution  unsatisfied,  supplementary  proceedings  may  be  instituted  any  time  within 
ten  years,*"  and  in  the  absence  of  an  allegation  to  the  contrary,  will  be  presumed 
to  have  been  instituted  in  time.'"  They  are  instituted  by  a  motion  on  affidavit 
which  must  correctly  describe  the  judgment,  but  a  slight  error  in  the  amount  will 
not  vitiate  the  proceedings."^ 

§  3.  Application  for  an  examination  of  defendant  and  debtors.  A.  Affidavit 
and  opposition  to  same.^^ — In  New  York  an  affidavit  for  an  order  requiring  a  third 
person  to  be  examined  under  supplementary  proceedings  must  prove  either  that  the 
person  has  property  exceeding  $10  of  the  judgment  debtor  or  that  he  owes  the  judg- 
ment debtor  over  $10,°^  and  an  allegation  in  an  affidavit  that  the  complainant  de- 
rives his  knowledge  from  the  records  of  transfers  of  real  property  and  statements 
made  under  oath  by  the  defendant  is  not  proof  sufficient  to  sustain  an  order  for  an 
examination  of  third  persons.'*  An  assignee  who  seeks  to  examine  the  judgment 
debtor  must  show  in  his  affidavit  all  the  facts  entitling  him  to  act  in  the  judgment.'' 
A  subpoena  duces  tecum  may  be  issued  with  the  order  for  an  examination,  but  only 
to  enable  the  witness  to  refresh  his  own  memory."  Where  a  judgment  is  regular, 
remains  unsatisfied  of  record,  and  with  no  written  agreement  to  satisfy  it  in  any 
event,  it  is  sufficient  to  sustain  the  order  for  a  third  party  examination,  no  irregu- 
larity appearing  otherwise."  In  a  proceeding  for  the  examination  of  a  third  per- 
son, no  order  could  issue  compelling  a  retransfer  of  property  or  the  appointment  of 
receiver,'*  nor  under  such  proceedings  can  the  validity  of  transfers  of  real  estate 
from  a  judgment  debtor  to  his  wife  be  tested;  "  hence  where  such  a  transferee  denies 
in  an  action  pending  to  set  aside  a  conveyance  that  any  of  the  property  received  is 
subject  to  the  payment  of  the  judgment,  no  order  for  an  examination  should  issue, 
for  no  order  could  result  therefrom. °° 

(§3)     B.  Order  and  citation  process  or  warrant."'^ — An  order  to  attend  for 


another  state  is  a  final  decree  such  as  the 
courts  will  take  judicial  notice  of  and  give 
full  faith  and  credit  to.  P.  L.  p.  1902,  Evi- 
dence Act.     Id. 

46.  Gardiner  v.  Ross  [S.  D.]  104  N.  W. 
230.  A  release  in  bankruptcy  renders  null 
and  void  a  judgment  previously  accrued  as 
well  as  an  order  in  supplementary  proceed- 
ing's made  within  the  four  months  preceding- 
the  inception  of  the  action  in  bankruptcy  to 
procure    payment    of    the    judgment.     Id. 

47.  Code  Civ.  Proc.  §  2435.  Seeley  v.  Con- 
nors, 109  App.  Div.  279,   95  N.  Y.  S.   1109. 

48.  See  4  C.  L.  1591. 

49.  Code  Civ.  Proc.  §  2435.  .  Fawcett  v. 
New  Tork,  98  N.  Y.  S.  286. 

no.     Fawcett  v.  New  York,   98  N.  Y.  S.   286. 

51.  A  judgment  for  $148.09  on  retaxation 
reduced  to  $121.09  through  retaxation,  though 
not  formally  amended.  Held  not  to  invali- 
date supplementary  proceedings.  Seeley  v. 
Connors,  109  App.  Div.  279,  95  N.  Y.  S.  1109. 

52.  See    4    C.   L.    1592. 

53.  A  statement  in  the  alternative,  "has 
personal  property  of.  the  said  judgment 
debtor  exceeding  $10  in  value,  or  is  indebted 
to  the  said  judgment  debtor  in  a  sum  ex- 
ceeding $10,"   is  not   in  compliance  with  the 


statute    and    fatally    defective.     Lowther    v. 
Lowther,  110  App.  Div.  122,  97  N.  Y.  S.  5. 

54.  Lowther  v.  Lowther,  110  App.  Div.  122, 
97  N.  Y.  S.  5. 

55.  Where  affidavit  says  "said  judgment 
was  duly  assigned  to  George  Allaire,"  it 
showed  the  assignee's  authority  sufficiently 
to  entitle  him  to  proceed  in  supplementary 
proceedings,  though  it  might  have  been 
clearer.  Seeley  v.  Connors,  109  App.  Div. 
279,  95  N.  Y.  S.  1109. 

56.  Franklin  v.  Judson,  99  App.  Div.  323, 
91  N.  Y.  S.  100. 

67.  Where  judgment  creditor  and  judg- 
ment debtor  by  affidavits  make  conflicting 
statements  as  to  settlement  of  claim  by  as- 
signment of  interest  in  another  judgment, 
the  remedy  is  by  motion  to  have  the  judg- 
ment satisfied  of  record,  and  not  by  motion 
to  vacate  the  order  for  a  third  party  exami- 
nation.    Thompson  v.  Sage,   94  N.  Y.  S.  31. 

.IS.  Lowther  v.  Lowther,  110  App.  Div.  122, 
97  N.  Y.  S.   5. 

."59.  Validity  of  transfer  to  be  tested  by 
separate,  appropriate  action.  Lowther  v. 
Lowther,  110  App.  Div.  122,  97  N.  Y.  S.  5. 

CO.  Lowther  v.  Lowther,  110  App.  Div.  122, 
97  N.  Y.  S.  5. 

61.     See  4  C.  L.  1592. 
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examination  is  "an  order  in  an  aetion"^^  which,  though  issuing  out  of  the  city  court 
of  New  York,  may  be  served  in  any  part  of  the  state."' 

§  4.  Procedure  at  and  after  examination.'^* — Where  in  supplementary  proceed- 
ings a  debtor  was  served  with  a  subpoena  duces  tecum  which  does  not  entitle  the 
plaintiff  to  an  examination  of  defendant's  books,  he  cannot  ask  for  information 
which  requires  the  reading  of  the  books  in  court,"'  as  there  is  no  practical  differ- 
ence between  physical  possession  and  inspection  of  the  books  and  compelling  a  wit- 
ness to  read  from  them,""  nor  can  questions  be  asked  not  germane  to  the  litigation 
in  hand  and  to  be  used  in  another  case."^  It  is  well  settled  also  that  where  the 
question  of  title  is  raised  in  supplementary  proceedings,  relative  to  property  in 
hands  of  third  person,  the  proper  procedure  is  to  appoint  a  receiver  who  can  test 
the  question  by  action,  and  not  to  determine  the  question  by  motion."* 

§  5.  Belief  against  defendant.  A.  Order  for  payment  or  delivery.^^ — If  an 
examination  discloses  that  the  debtor  possesses  property  or  the  cash  proceeds  of 
property,  the  court  will  order  payment  of  the  debt.'"'  In  Few  York,  by  statute,'^ 
a  judgment  creditor,  on  the  return  of  an  unsatisfied  judgment  for  necessaries,  may 
obtain  an  order  of  the  court  for  execution  against  the  debtor's  salary  or  wages 
against  any  person  or  corporation,''^  but  this  does  not  include  municipal  corpor- 
ations.'^'  An  order  or  judgment  for  payment  must  be  in  direct  and  appropriate 
language,  not  merely  inferential.'* 

(§5)  B.  Beceiversliip  or  other  equitalle  relief.''^ — The  appointment  of  a 
receiver  is  a  step  in  the  proceedings  supplementary  to  execution,  and  he  may  be  ap- 
pointed at  any  time  in  the  course  of  a  properly  instituted  proceeding.''"  Whether  a 
■receiver  shall  be  appointed  or  not  rests  very  largely  in  the  discretion  of  the  court  to 
whom  the  application  is  made.''''  The  time  of  the  appointment  is  immaterial  when 
the  supplementary  proceedings  were  properFy  instituted."  While  a  receiver  should 
be  appointed  if  the  judgment  debtor  has  any  property  applicable  to  the  lien  of  the 


62.  So  held  on  authority  of  Graves  v.  Sco- 
vll,  102  N.  T.  676,  though  had  the  question 
been  open  a  contrary  decision  would  have 
been  favored.     Deane  v.  Sire,  95  N.  T.  S.  556. 

63.  Deane  v.  Sire,  95  N.  T.  S.  556. 

64.  See  4  C.  L.   1594. 

65.  Franlclin  v.  Judson,  99  App.  Div.  323, 
91  N..T.  S.  100. 

66.  "Where  a  subpoena  did  not  authorize 
possession  and  inspection  of  boolcs,  it  was 
error  to  compel  a  witness  to  read  from  them. 
Franklin  v.  Judson,  99  App.  Div.  323,  91  N.  T. 
S.  100. 

67.  Where  a  witness  in  one  case  is  sup- 
posed to  have  information  of  a  combination, 
proceedings  against  which  are  to  be  brought 
later,  information  leading  to  the  latter  in- 
dictment cannot  be  elicited  in  examination 
in  supplementary  proceedings.  Franklin  v. 
Judson,  99  App.  Div.  323,  91  N.  T.  S.  100. 

-  68.  Whether  a  third  party  collected  rent 
for  a  judgment  debtor,  the  lessee,  or  for  an- 
other person  as  sublessee.  Thompson  v.  Sage, 
94  N.  T.  S.  31. 

69.  See  4  C,  L.  1592. 

70.  State  V.  Gutridge  [Or.]  80  P  98.  The 
fact  that  defendant  sold  a  piece  of  land  in 
May,  1902,  for  $2,000,  and  has  since  been  re- 
ceiving 53.00  per  day  while  his  wife  took  in 
boarders  for  pay,  and  in  May,  1903,  could  not 
give  a  satisfactory  account  as  to  what  had 
become  of  the  proceeds,  will  not  justify  an 
order  in  March,   1904,   to  pay  the   $2,000.     Id. 

71.  Code    Civ.    Proc.    §    1391.     Rosenstock 


V.  New  York,   101  App.  Div.   9,  34  Civ.  Proo. 
R.  16,  91  N.  T.  S.  737. 

72,  73.  Rosenstock  v.  New  York,  101  App. 
Div.  9,   34  Civ.  Proc.  R.  16,  91  N.  Y.  S.  737. 

74.  State  V.  Gutridge  [Or.]  80  P.  S8  The 
statement  by  the  cout:  "As  conclusions  of 
law  I  find  that  the  defendant,  G.  H.  Gutridge, 
be  required  to  pay  said  $2,000,  or  as  much 
thereof  as  may  be  necessary  to  satisfy  the 
said  judgment  and  costs  and  disbu  sements 
taxed  at  $149.30  within  15  days  from  the  en- 
try of  judgment  herein,"  is  not  an  order  or  a 
judgment.     Id. 

75.  See    4   C.   L.    15  93. 

76.  Pawcett  V.  New  York,  98  N.  Y.  S.  286. 
The  productions  and  proof  of  an  order  ap- 
pointing a  receiver,  reciting  the  facts  neces- 
sary to  give  the  judge  or  <;ourt  juisdiction, 
furnishes  conclusive  evidence  of  the  regular- 
ity of  the  qrder  when  questioned  collater- 
ally, and  prima  facie  evidence  of  the  exist- 
ence of  the  facts  necessary  to  confer  juris- 
diction. Orient  Ins.  Co.  v.  Rudolph  [N.  J. 
Bq.]    61  A.    26. 

77.  In  New  York  Code  Civ.  Proc.  §  2464. 
In  re  Stafford,  105  App.  Div.  46,  94  N.  Y.  g. 
194. 

78.  And  this  though  the  receiver  was  ap- 
pointed thirteen  years  after  the  judgment 
rendered  and  execution  returned,  nothing' 
appearing  as  to  when  supplementary  pro- 
ceedings were  begun.  Fawcett  v.  New  York, 
98  N.  Y.  S.  286. 
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judgment,  none  should  be  appointed  if  he  does  not  have  any  and  where  it  may  only 
harass  the  debtor  without  benefiting  ,the  creditor.^' 

'  A  receiver  in  supplementary  proceedings  upon  his  appointment  becomes  vested 
with  title  to  all  the  property  of  the  debtor  ^^  and  all  the  rights  of  the  creditor  for 
the  enforcement  of  the  Judgment  against  such  property;  *^  likewise,  title  to  property 
coming  to  a  judgment  debtor  after  the  appointment  of  a  receiver  immediately  vests 
in  his  receiver,*-  but  only  for  the  purpose  of  paying  the  Judgment  he  represents,*' 
and  such  title  relates  back  under  the  Code  of  some  states  to  the  time  of  the  service 
of  the  third  party  order,*^  but  for  title  to  vest  in  the  receiver  the  proceeding  must 
have  been  prosecuted  to  Judgment  in  favor  of  the  creditor  against  the  debtor's 
debtor.*'  A  receiver  appointed  in  one  state  may  assert  title  to  garnisheed  property 
of  the  debtor  located  in  another  state,*^  however,  by  the  appointment  of  a  receiver, 
a  Judgment  creditor's  liens  are  not  assigned  or  surrendered  to  him.*' 

A  receiver  may  bring  an  action  for  the  sale  of  the  real  estate  on  a  judgment 
lien  against  the  real  estate  accruing  before  his  appointment.**  His  appointment, 
however,  will  not  preclude  the  original  judgment  lienor  from  issuing  execution  to 
sell  real  estate  previously  attached.*'  So  too,  creditor's  suit  may  be  maintained  by 
judgment  creditors  on  their  own  account  and  for  their  exclusive  benefit  after  a  re- 
ceiver in  supplementary  proceedings  has  been  appointed,""  without  even  a  request 
to  and  a  refusal  by  the  receiver  to  maintain  the  same,°^  nor  in  a  suit  by  the  receiver 
for  an  award  for  the  taking  of  the  property  of  the  judgment  debtor  for  public  pur- 
poses is  the  Judgment  debtor  a  necessary  'partj.^' 

An  order  for  the  appointment  of  a  receiver  is  not  void  because  it  does  not  pro- 
vide for  the  statutory  exemptions."*  At  most  it  is  only  an  irregularity,  and  would 
still  entitle  the  Judgment  debtor  to  withhold  the  exempted  propertj'."*  In  Kew 
York  "°  it  is  necessary  to  give  a  Judgment  debtor  two  days'  notice  of  the  application 
for  an  order  for  the  appointment  of  a  receiver,  unless  the  court  is  satisfied  that  he 
cannot  be  found  inside  the  state."* 

(§5)  C  Contempt.^'' — In  supplementary  proceedings,  failure  to  appear  for 
examination  on  a  day  fixed  by  the  court  is  contempt,"*  but  the  court  must  not  only 
have  found  the  defendant  in  possession  of  property,  applicable  to  the  Judgment,  and 


79.  Where  the  record  showed  that  the 
trial  judge  at  the  time  of  hearing-  the  mo- 
tion for  the  appointment  of  a  receiver  took 
evidence  as  to  whether  the  debtor  had  any 
property  and  the  motion  was  denied,  it  will 
be  assumed  that  he  was  satisfied  that  judg- 
ment debtor  had  no  property  applicable  to 
the  lien  of  the  judgment.  In  re  Stafford,  105 
App.  Div.   46,    94  N.  T.   S.   194. 

80.  N.  T.  Code  Civ.  Proc.  §  2468.  Orient 
Ins.  Co.  V.  Ruaolph  [N.  J.  Bq  ]  61  A.  26. 

81.  Ullman  v.  Cameron,  105  App.  Div.  159, 
93  N.  T.  S.  976. 

82.  Code  Civ.  Proc.  §  2468.  Pawcett  v. 
New  York,  98  N.  Y.  S.  286. 

83.  An  order  for  payment  to  him  of  a 
fund  in  court  should  not  go  bevond  the 
amount  of  the  judgment.  Orient  Ins.  Co.  v. 
Rudolph   [N.  J.  Eq.]   61  A.  26. 

84.  N.  Y.  Code  Civ.  Pros.  §  2469.  Orient 
Ins.  Co.  V.  Rudolph  [N.  J.  Bq.]   61  A.  26. 

85.  Midler  V.  Lese,    45  Misc.   637.   91   N.  Y. 

86.  Insurance  due  to  a  reslient  of  New 
York  from  a  New  Jersey  Co.  garnisheed  by 
valid  process  in  New  York.  Orient  Ins.  Co. 
V.  Rudolph   CN.  J.  Eq.]   61  A.  26. 

87.  88,  89.  Ullman  V.  Cameron,  105  App. 
Div.  159,  93  N.  Y.  S.   976. 


90.  Creditor  may  have  a  mortgage  de- 
clared void  and  sell  land  on  execution  where 
lien  accrued  before  receiver  was  appointed. 
Ullman  v.  Cameron,  105  App.  Div.  159,  93  N. 
Y.   S.   976. 

91.  Ullman  v.  Cameron,  105  App.  Div.  159, 
93  N.  Y.  S.  976. 

93.     Fawcett  v.  New  York,   98  N.  Y.  S.  286. 

93.  Code  Civ.  Proc.  §  2463  of  New  York. 
Seeley  v.  Connors,  109  App.  Div.  279,  95  N.  Y. 
g.  1109. 

94.  Seeley  v.  Connors,  109  App.  Div.  279, 
95  N.  Y.  S.   1109. 

95.  Code  Civ.  Proc.  §  2464.  Bank  of  Port 
Jefferson  v.  Darling,  108  App.  Div.  48,  95  N. 
Y.  S.  492. 

96.  An  order,  which  recites  that  a  judg- 
ment debtor  resides  in  another  state  and  ia 
now  In  that  state,  does  not  satisfy  the  stat- 
ute that  with  reasonable  diligence  notice  of 
application  for  order  cannot  be  maiie  within 
the  state  within  two  days.  Bank  of  Port 
Jefferson  v.  Darling,  108  App.  Div.  48,  95  N. 
Y.  S.    492. 

97.  See  4  C.  D.  1694. 

98.  And  punishable  as  such  though  the 
subpoena  is  served  on  the  defendant's  attor- 
ney and  he  never  knows  of  its  existence  at 
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required  him  as  a  matter  of  law  to  pay  the  same,  but  he  must  have  made  a  positive 
order  or  rendered  judgment,  to  that  effect.''  In  a  proceeding  to  adjudge  a  debtor 
guilty  of  contempt  for  not  complying  with  an  order  made  in  supplementary  pro- 
ceedings about  three  years  before,  it  is  proper  for  the  debtor  to  present  any  defense 
arising  since  the  making  of  the  order  in  the  supplementary  proceedings.^"* 

SuKCHAKQiNG  AND  FALSIFYING,  See  latest  topical  index. 


SURETY  or  THE  PEACE.i 
SUEETYSHIP. 


1.  Definitions  and  Distinctions   (1590). 

2.  The  Heqnisltes  of  the  Contract  (1591). 

3.  The  Surety's  lilnblllty  (1591). 

4.  The   Surety's  Defenses    (1503). 

A.  Legal  Defenses   to   Surety's   Liability 

(1593). 

B.  Defenses    Based     on    Extinguishment 

or  Absence  of  Principal's  Liability 
(1594). 

C.  Defenses  Based  on  Change  of  Contract 

or  Increase  of  the  Risk  (1595). 

D.  Defenses  Arising  Out  of  Forbearance 

or  Suspension  of  Liability  of  Prin- 
cipal (1595). 


B.  Defenses    Based     on    Impairment    of 
Surety's        Secondary        Remedies 
Against  Principal  or  Collateral  Se- 
curities (1596). 
F.  Defenses  Based  on  Fraud  or  Conceal- 
ment by  Creditor  of  Material  Facts 
(1597). 
a  Other  Defenses  (1597). 
g  5.     Rights    of    Surety    Asalnst    Principal 
and    Co-Surety    (1597).      Indemnity   and   Con- 
tribution (1598). 

g  6.      Security  Held  by   Surety  and   Rights 
Therein  (1599). 

g  7.     Remedies  and  Procedure  (1600). 


This  topic  excludes  'bonds/'  their  requisites,  form,  and  validity,  and  the  rights 
and  liabilities  under  particular  kinds  of  bonds ; '  it  is  confined  to  the  law  of  surety- 
ship strictly. 

§  1.  Definitions  and  distinctions.^ — It  is  immaterial  so  far  as  the  rights  and 
liabilities  of  a  surety  are  concerned  whether  it  be  an  individual  or  a  corporation.^ 
His  liability  is  primary,  like  a  principal's,  while  that  of  a  guarantor  is  secondary." 
Accommodation  indorsers  are  mere  sure"  'es.'  So  is  an  agent  who  signs  the  contract 
as  an  obligor,'  and  where  for  additional  security  two  persons  write  their  names  on 
the  back  of  a  note,  they  are  prima  facie  joint  makers  and  in  fact  sureties,'  and  con- 
sequently liable  to  each  other  for  contribution.^"  If  land  is  conveyed  subject  to 
mortgage  the  grantee  becomes  a  principal  and  the  grantor  the  surety  for  the  pay- 
ment of  the  mortgage,"  and  upon  default  upon  the  part  of  the  grantee,  one  of  several 


all.     Ex    parte    Depue,    108    App.    Div.    58,    95 
N.  T.  S.   1017. 

99.  State  V.   Gutridge   [Or.]    80  P    98. 

100.  A  defense  of  release  in  bankruptcy 
is  a  proper  defense  to  a  judgment  accruing 
within  two  months  before  the  proceeaings  in 
bankruptcy  were  begun.  Gai  diner  v.  Ross 
[S.  D.]  104  N.  W.  220.  Where  a  c-Pditor  of  a 
judgment  debtor,  because  of  failure  to  ap- 
pear or  refusal  to  answer  when  duly  notified 
in  the  proceedings  in  aid  of  execution  before 
a  justice  of  the  peace,  has  been  orde  ed  to 
pay  money  to  the  plaintiff,  as  provided  in 
§§  6680-3  and  §§  6680-4,  Revised  Statutes, 
and  said  plaintiff  under  favor  of  §§  6680-5 
brings  his  action  against  said  creditor,  the 
petition  must  set  forth  not  only  the  proceed- 
ings before  the  justice  but  also  an  allegation 
that  the  defendant  is  in  fact  indebted  to  the 
judgment  debtor.  Carlin  v.  Hower,  5  Ohio  C. 
C.  (N.  S.)  70,  overruled.  Sidney  -S.  Wilson 
Co.  V.  Cleveland  Elec.  R.  Co.,  7  Ohio  C.  C. 
(N.  S.)   258. 

1.     No  cases  have  been  found  for  this  sub- 
ject since  the  last  article.     See  4  C.  L.  1595. 
a.     See  Bonds,  5  C.  L.  422. 


3.  See  Indemnity,  5  C.  L.  1777  (fidelity 
and  like  bonds);  Officers  and  PubHc  Em- 
ployes, 6  C.  L,  841  (official  bonds);  Appeal 
and  Review,  5  C.  L.  121  (appeal  bonds),  and 
like  topics. 

4.  See  i  C.  L.  1595. 

5.  Ausplund  v.  Aetna  Indemnity  Co.  [Or.] 
81  P.  577. 

6.  Fields  V.  Willis,  123  Ga.  272,  51  S.  E. 
280.  The  fact  that  a  surety  Is  obligate  1 
merely  to  pay  the  debt  of  a  prinripal  and 
not  to  perform  the  undertakings  of  a  ron- 
tract  other  than  payment  of  indebtedness 
does  not  render  him  .a  guarantor.     Id. 

7.  Weller  v.  Ralston  [Ky.]  89  S.  W.  698. 
In  Georgia.  Civ.  Code  1895,  §  2969.  Bigby 
v.  Douglas,  123  Ga.  635,  51  S.  E.  606. 

8.  Tabet  v.  Powell  [Tex.  Civ.  App.]  13 
Tex.  Ct.  Rep.   436,   88  S.  W.   273. 

.9.  Caldwell  v.  Hurley  [Wash.]  83  P,  318. 
Prima  facie  joint  makeVs  are  mere  sureties, 
not    accomodation    indorsers.     Id. 

10.  Caldwell  v.  Hurley   [Wash.]   83  P.  318. 

11,  12.  Fanning  v.  Murphy  [W^is.]  105  N. 
W.  1056;    Oglebay  v.  Todd  [Ind.]  76  N.  E.  238. 
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grantors  may  paj^  the  same  and  have  recourse  against  the  principal  by  foreclosure 
and  against  the  other  grantors  as  co-sureties  by  way  of  contribution.^- 

§  2.  The  requisites  of  the  contract}^ — No  particular  or  formal  phrase  is  re- 
quired to  create  a  contract  of  surety."  Either  natural  persons  or  corporations  may 
be  parties  to  the  contract,^"*  but  in  some  states  corporations  cannot  be  sureties  on 
official  bonds.^'  It  requires  a  consideration  like  every  other  contract/'  but  such 
consideration  need  not  flow  to  the  surety  himself.^'  In  Georgia  where  the  test  of 
guaranty  is  a  benefit  flowing  to  the  guarantor  a  contract  to  answer  for  or  guaranty 
another's  performance  or  payment,  with  the  consideration  flowing  merely  between 
debtor  and  creditor,  is  regarded  as  one  of  suretyship. ^°  An  unqualified  order  to  a 
person  to  let  the  bearer  of  the  order  have  anything  he  wants  and  the  writer  would 
"see  to  it  that  it  was  paid  for"  constituted  the  latter  a  surety,^"  and  he  was  liable 
on  his  promise  without  notice  of  acceptance  by  plaintiff,  nor  of  the  default  in  pay- 
ment by  the  principal. ^^  It  is  immaterial  whether  the  relation  appears  upon  the 
face  of  the  contract  or  not,^'^  for  an  apparent  principal  may  show  that  he  is  merely 
a  surety,  regardless  of  whether  obligee  was  aware  of  the  suretyship  or  not.^' 

Want  or  failure  of  consideration  for  a  promissory  note  will  not  change  the  re- 
lations of  makers  and  payee  of  a  note  into  principal  and  surety,  even  though  indorsed 
to  an  innocent  purchaser,  and  the  makers  have  no  defense  against  the  holders.^* 

§  3.  The  surety's  liabiMty.^^ — Independent  of  statute,  the  general  rule  is  that 
a  creditor  cannot  be  compelled  to  exhaust  his  remedy  against  the  principal  before 
resorting  to  the  surety.*^  The  liability  of  a  surety  becomes  fixed  with  that  of  the 
principal,^'  being  co-extensive  with  and  measured  by  it,^^  and  he  is  liable  if  the 


13.  See   4  C.  L.   1596. 

14.  Fields  V.  WilUs,  123  Ga.  272,  51  S.  B. 
280. 

l."».  Ausplund  V.  Aetna  Indemnity  Co.  [Or.] 
81  P.   577.. 

1«.  Laws  1895,  p.  122,  c.  122,  authorzlns 
acceptance  of  corporations  as  sureties  in  cer- 
tain cases,  is  ineffectual  as  an  amendment 
to  or  repeal  of  Comp.  St.  1903,  c.  10,  or  to  dis- 
pense witli  personal  sureties  on  official  bonds. 
Fidelity  &  Deposit  Co.  v.  Libby  [Neb.]  101  N. 
W.  994. 

17.'  Wliere  an  executed  contract  of  indebt- 
edness already  exists,  an  execution  of  a  mort- 
gage by  a  tliird  person  to  provide  addi- 
tional security,  given  without  any  considera- 
tion, is  not  binding  on  him  as  a  surety  or 
otherwise  (Bluff  Springs  Merchantil?  Co.  v. 
White  [Tex.  Civ.  App.]  90  S.  W.  710),  but 
whether  any  consideration  or  not  existed 
was  a  question  for  the  jury  (Id.).  Ordinarily 
an  agreement  to  be  responsible  for  an  "ad- 
vance" presupposes  that  an  actual  advance 
of  money  or  property  will  be  male,  not 
merely  a  release  of  an  existing  lien.,  C.  S. 
Hirsch  &  Co.  v.  Meldrim  [Ga.]  52  S.  E.  813. 
Sureties  on  a  stay  bond  executed  without 
any  consideration  are  not^iable.  Olsen  V. 
W.  H.  Birch  &  Co.   [Cal,  App.]   81  P.   656. 

18.  C.  S.  Hirsch  &  Co.  v.  Meldrim  [Ga.]  52 
S.  E.  813.  Under  Civ.  Coie  §  2831  defining 
a  surety,  persons  who  sign  a  note  and  exe- 
cute a  mortgage  to  secure  a  loan  contract 
by  another  for  his  exclusive  benefit,  are 
sureties  for  the  payment  of  the  latter's  debt. 
Townsend  v.  Sullivan  [Cal.  ^pp.]  84  P.  435. 

10.  Fields  v.  "Willis,  123  Ga.  272,  51  S.  E. 
280;  C.  S.  Hirsch  &  Co.  V.  Meldrim  [Ga.]  52 
S.  E.  813.  Where  a  person  went  surety  for 
another  for  "advances"  made  to  him  and 
these  advances  consisted  merely  of  a  release 


of  a  lien  enabling  the  principal  to  sell  prop- 
erty to  which  he  might  otherwise  have 
looked  for  reimbursement,  and  in  permitting 
the  lienor  to  retain  part  of  the  proceeds  of 
such  sale,  was  not  such  an  advance  as  was 
contemplated  in  the  contract  of  suretyship. 
C.  S.  Hirsch  &  Co.  v.  Meldrim  [Ga]  52  S.  E. 
813. 

20,  21.  Stewart  v.  Knight  &  Jillson  Cn. 
[Ind.]   76  N.  E.  743. 

22.  Action  on  promissory  note  by  inno- 
cent holder.  Shank  v.  Washington  Bxch. 
Banli    [Ga]    52   S.   E.   621. 

23.  Weller  v.  Ralston  [Ky.]  89  S.  W.  698. 
But  not  to  release  surety  as  against  a  payee 
or  innocent  holder  of  a  note  not  aware  of 
the  suretyship.  Shank  v.  Washington  Exch. 
Bank  [Ga.]   52  S.  E.  621. 

24.  Action  on  a  note  by  innocent  holder, 
given  for  machinery,  fraudulently  defective 
and  worthless.  Makers  try  to  have  payee 
held  as  principal  and  themselves  as  sureties 
with  the  right  of  subrogation  on  discharge 
of  debt  by  themselves.  Held  not  a  good 
plea.  Shank  v.  Washington  Bxch.  Bank 
[Ga.]    52  S.   B.   621. 

25.  See  4  C.  L.  1596. 

28.  Dampskibsaktieselskabet  H  a  b  i  1  v. 
United  States  Fidelity  &  Guaranty  Co.  [Ala.] 
39  So.  54.  Under  Rev.  St.  1899,  §  889,  a  joint 
bond  will  be  interpreted  as  joint  and  several 
and  the  surety  may  be  held  without  going 
to  the  extremity  of  the  law  against  the  prin- 
cipal. Manny  v.  National  Surety  Co.,  103 
Mo.  716,  7o  S.  W.  69. 

27.  United  States  Fidelity  &  Guaranty  Co. 
v  Fultz  [Ark.]  89  S.  W.  93.  Recovery  agamst 
the  principal  in  a  bond  is  prima  facie  bind- 
ing on  the  sureties,  and  it  is  !mmater'.al  that 
thev  were  not  parties.  Can  only  a-oid  hv 
showing  that  the  recovery  was  excessive  or 
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defense  set  up  is  insufficient  to  release  the  principal.^"  However  the  surety's  lia- 
bility is  limited  by  exact  terms  of  contract'"  which  should  always  be  strictly  con- 
strued,'^ nor  is  it  to  be  extended  by  implication.'^  ^Nevertheless,  the  contract  should 
be  construed  with  reference  to  its  spirit  as  well  as  to  its  letter,"  and  so  as  to  give 
effect  to  the  intention  of  the  parties,'*  and  sureties  are  presumed  to  have  bound 
themselves  with  reference  to  the  statutes."  Where  sureties  severally  and  jointly 
obligate  themselves,  each  becomes  severally  as  well  as  jointly  liable."     In  order  to 


that  no  recovery  at  aU  should  have  been  had. 
Grafflin  v.  State  [Mi.]  63  A.  373.  The  peti- 
tion, answer,  and  judgment  are  admissible  in 
suit  on  the  bond.  Id.  Where  by  an  assign- 
ment a  debt  becomes  instantly  due  under  the 
statute  as  to  the  principal,  it  "v^^ould  seem 
that  the  liability  of  the  surety  is  co-ordi- 
nate. P.  Li.  1893,  p.  433,  c.  453,  §  1.  Pritch- 
ard  V.  Mitchell,  139  N.  C.  54,  51  S  B.  783. 
"When  a  surety,  in  pursuance  to  the  terms  of 
undertaking,  assumes  the  performance  of 
the  principal's  contract,  such  surety  by  being 
subrogated  to  the  rights  of  the  principal 
also  becomes  subject  to  his  liabilities.  Pay- 
ment of  material  used  in  constructing  build- 
ing. Ausplund  V.  Aetna  Indemnity  Co.  [Or.] 
81  P.  577. 

28.  Pritchard  v.  Mitchell,  139  N.  C.  54,  51 
S.  B.  783.  Ordinarily  the  duration  of  the 
liability  of  a  surety  on  official  bonds  is  co- 
extensive Tvith  the  officer's  tenure  of  office 
and  ceases  when  the  term  expires  by  opera- 
tion of  law.  Aultman  Taylor  Machinery  Co. 
v.  Burchett  [Okl.]  83  P.  719.  Sureties  on  a 
bond  to  comply  with  a  statute  or  an  order 
of  the  court  are  estopped  in  the  same  man- 
ner; and  to  the  same  extent  as  the  principal 
by  any  order  or  decree  estopping  him  to 
deny  that  he  has  failed  to  comply  with  the 
condition  of  his  bond.  State  v.  Corron  [N. 
H.]  62  A.  1044.  The  authorized  finding  of 
a  board  of  commissioners  that  a  liquor 
dealer  had  violated  a  liquor  act  and  that  his 
license  should  be  cancelled  was  conclusive 
both  on  the  dealer  and  his  sureties  in  an  ac- 
tion   on    the    bond.     Id. 

29.  "Where  lessee  is  not  relieved  of  cove- 
nant to  pay  rent,  surety  will  be  held.  Shand 
v.  McCloskey,  27  Pa.  Super.  Ct.   260. 

SO.  Moroney  v.  Coombes  [Tex.  Civ.  App.] 
13  Tex.  Ct.  Rep.  627,  88  S.  "W.  430;  Police 
Jury  of  Parish  of  "Vernon  v.  Johnson,  111  La. 
279,  35  So.  550.  The  contract  of  a  suiety  is 
to  be  given  no  retroactive  efte"t  so  as  to 
cover  past  delinquencies,  unless  it  in  express 
terms  provides  that  it  shall  have  that  effect, 
but  a  bond  given  to  go  into  effect  March  1st, 
though  not  received  and  approve!  by  proper 
authorities  until  March  16th,  takes  effect 
from  March  1st.  United  States  Fidelity  & 
Guaranty  Co.  v.  Fultz  [Ark.]  89  S.  "W.  93. 
Sureties  are  favorites  of  the  law  and  th-^i- 
liability  must  be  found  within  the  terms  of 
their  consent.  Steivart  v.  Knight  &  Jillson 
[Ind  ]  76  N.  E.  743.  So  "surety"  who  un- 
dertakes to  "guaranty"  is  liable  only  for  ob- 
ligations of  the  kind  guarantied,  as,  guar- 
anty of  "advances"  does  not  cover  "credits" 
.p-'ven  to  be  taken  up  out  of  other  transac- 
tions. C.  S.  Hirsch  &  Co.  v.  Meldrim  [Ga.] 
52  S.  B.   813. 

31.  C.  S.  Hirsch  &  Co.  v  Mellrim  [Ga  ] 
B2  S  B.  813;  Police  Jury  of  Parish  of  "Vernon 
V.  Johnson,  111  L.a.  279,  35  So.  550.  Su  eties 
on  an  official  bond  not  liable  for  an  assault 
unnecessarily  committed  by  a  constable  in 
the  dis'eharge  of  his  duty,  under  its  strict 
interpretation.     State  v.  Dayton  [Md.]   61  A. 


624.  Surety  not  bound  for  objects  no|;  in 
contemplation  of  parties  when  contract  was 
signed.  Police  Jury  of  Parish  of  "Vernon  v. 
Johnson,   111  Da.  279,   35   So.   550. 

Building:  contractH;  The  liability  of  a 
surety  on  a  builder's  contract  arising  in  case 
a  building  fell  to  ruin  in  whole  or  in  rart, 
under  S§  2762,  3545,  will  be  construed  strictly. 
Police  Jury  of  the  Parish  of  "Vernon  v.  John- 
son, 111  Ga.  279,  35  So.  550.  A  distinction  is 
drawn  sometimes  between  active  and  passive 
violation  of  a  contract.  In  the  latter  ca  e 
notice  to  contractor  is  necessary  before  h"s 
surety  can  be  held.  Id.  The  discovery  of 
latent  defects  requires  notice  to  contracto.- 
with  opportunity  to  him  to  remedy  them  be- 
fore surety  on  builder's  contract  can  be  held. 
Id.  "Where  defects  were  discovered  in  a 
building  nearly  two  years  after  its  comple- 
tion, no  element  of  fraud  or  deception  beins- 
involved,  the  parties  were  not  entitled  to 
call  on  the  surety  on  the  bond  to  make  good 
without   notifying  the  contractor.     Id. 

32.  Surety  on  a  forthcoming  bond  in  at- 
tachment proceedings  held  not  liable  to  pro- 
duce property.  Gilbert  v.  Tunk's  Estate,  214 
111.  237,  73  N.  B.  335.  Sureties  do  not  assume 
liabilities  not  fairly  inferrable  from  the 
terms  of  their  contract,  as  an  obligation  by  a 
lessee  to  pay  charges  incurred  by  the  lessor 
in  recovering  the  property  leased  did  not 
^varrant  a  recovery  from  the  sureties  on  the 
bond  of  the  lessee  of  atorney's  fees  paid  by 
the  lessor  in  order  to  protect  the  property 
against  third  persons,  "^'hite  River  D.  &  "W. 
R.  Co.  V.  Star  Ranch  &  Dand  Co.  [Ark.]  91  S. 
"W.  14.  Sureties  on  a  liquor  dealer's  bond, 
who  covenanted  that  if  the  state  recovered 
judgment  against  the  dealer  for  breach  of 
the  bond  they  would  pay  the  state's  damages 
if  the  dealer  did  not,  were  liable  for  any 
judgment  enforceable  against  the  liquor 
dealer.     State  v.  Corron  [N.  H.]   62  A.  1044. 

33.  "Where  a  contract  called  for  a  two- 
inch  asphalt  coating,  but  stating  that  such 
an  estimate  of  thiclcness  was  approximate 
and  reserving  the  right  to  vary  it  in  the  dis- 
cretion of  the  city,  repairs  2  1-2  inches  thick 
entailing  additional  cost  on  the  surety,  is  not 
such  a  variation  of  the  contract  as  to  release 
the  surety.  American  Bonding  Co.  v.  Ot- 
tumwa,   137  P.   572. 

34.  A  surety  on  a  bond  conditioned  that 
a  defendant  pay  any  judgment  rendered  for 
plaintiff  was  not  released  because  plaintiff 
was  allowed  w^ithin  the  proper  time  to 
amend  his  complaint  so  as  to  ask  for  dam- 
ages instead  of  specific  performance.  Doon 
V.  American  Surety  Co.,  110  App.  Div.  215,  97 
N.  Y.  S.   270. 

35.  On  a  bond.  United  States  Fiiel'ty  & 
Guaranty  Co.  v.  Pultz  [Ark.]  89  S.  "W.  93. 
But  sureties  on  an  official  bond  not  liable  for 
a  penalty  imposed  by  statute  for  fraudulent 
collection  of  fees  by  strict  construction.  Ec- 
cles  V.  "Walker   [Neb.]    106  N.   "W.   977. 

36.  Bast  Bridgewater  .=5av.  Bank  v.  B^tes 
[Mass.]   77  N.  B.  711.     Where  the  signers  of 


6  Cur.  Law. 


SUEETYSHIP  §  4A. 


1593 


recover  agstinst  a  surety,  default  by  the  principal  within  the  terms  of  the  contract 
must  be  shown.'''  Mere  notice  that  he  will  no  longer  be  liable  will  not  release  a 
surety.^*  A  surety  may  be  discharged  by  the  same  acts  before  or  after  judgment/* 
and  if  after  Judgment  he  may  enjoin  the  collection  of  the  debt.''"  Where  one  sxirety 
company  absorbs  another  it  becomes  liable  on  the  bonds  of  the  company  absorbed."^ 
A  surety  is  estopped  by  recitals  in  the  bond  executed  by  him.*^  He  may  make 
the  principal  his  agent  for  the  delivery  of  the  contract-  of  suretyship.*^  The  fraud 
of  the  principal  upon  the  surety,  of  which  obligee  has  no  notice,  will  not  release 
the  surety  from  his  liability.**  In  so  far  as.  the  relation  of  two  apparently  joint 
purchasers  to  each  other  is  concerned,  it  is  always  competent  to  show  that  one  of 
them  stands  in  the  relation  of  surety  to  the  other.*"*  Although  an  old  bond  given 
has  not  yet  expired,  the  sureties  on  a  new  bond  for  the  same  purpose  of  indemnifica- 
tion are  liable.*"  Where  sureties  are  liable  on  a  note  and  a  new  note  is  given  as 
collateral  security  on  the  original  obligation,  which  is  indorsed  by  all  but  one  of  the 
original  sureties,  the  one  not  indorsing  the  new  note  is  still  liable  on  the  original 
obligation,  and  may  be  held  for  contribution  by  his  co-sureties,  but  he  is  entitled 
to  share  pro  rata  in  the  proceeds  of  the  new  note.*'' 

§  4.  The  surety's  defenses.  A.  Legal  defenses  to  surety's  Imbility.*^ — The 
existence  of  legal  defenses  will  defeat  a  bill  in  equity  to  restrain  certain  parties 
from  enforcing  a  judgment  against  sureties.*"  Sureties  cannot  be  held  where  the 
original  contract,""  or  the  contract  of  suretyship,  is  void,^^  nor  where  a  release  is 


notes  jointly  and  severaUy  promise  to  pay, 
the  fact  that  defendant  signe-1  as  a  surety 
did  not  affect  her  joint  and  several  primary 
liability.     Id. 

37.  In  order  to  recover  upon  the  bond  of 
a  public  officer  It  Is  necessary  to  allege  and 
show  defaults  covered  by  and  include!  within 
the  conditions  of  the  bond  sued  on.  Ault- 
man  Taylor  Machinery  Co.  v.  Burchett  [Okl.] 
83  P.  719.  The  fact  that  plaintiff  had  recov- 
ered a  judgment  against  the  principal  as 
sheriff  does  not  show  that  It  was  for  defaults 
covered  by  bond  sued  on.     Id. 

38.  Where  a  lessee  enters  premises  under 
a  contract  with  the  privilege  of  renewal,  a 
surety  cannot  release  himself  from  liabilitv 
for  rent  for  the  second  term  by  mere  notice 
Tnat  he  will  not  be  liable.  Sh-ind  v.  Mr- 
Closkey,  27  Pa.  Super.  Ct.  260.  Even  though 
given  before  any  work  was  actually  done 
under  a  contractor's  bond.  A.  S.  Riplry  Co. 
V.  Cooes  [Colo.]   84  P.  817. 

39.  40.  Dampskibsaktieselskabet  Habil  v. 
United  States  Fidelity  &  Guaranty  Co.  [Ala.] 
39  So    54. 

41.  Manny  v.  National  Surety  Co.,  103  Mo. 
App.   716,   78   S.  W.   69. 

42.  Where  a  surety  in  an  insolvency  bond 
recited  that  the  debtor  was  in  custody,  he 
is  estopped  to  deny  this  recital.  Hauser  & 
Son  V.  Ryan  [N.  J.  Law]  63  A.  4. 

43.  Where  a  surety  executes  a  bond  and 
delivers  it  to  the  principal  for  the  pu-pose 
of  aiding  the  latter  in  his  negotiations,  the 
latter  is  made  the  agent  of  the  former  for  its 
delivery  (Gritman  v.  United  States  Filelity 
&  Guaranty  Co.  [Wash.]  83  P.  6),  and  if  there 
is  nothing  on  the  face  of  the  bonl  to  put 
the  creditor  on  guard,  the  surety  is  bound 
(Id.).  A  recital  that  the  sureties  will  be  lia- 
ble on  a  note  so  long  as  chere  is  any  liability 
on  the  part  of  the  principal  does  not  confti- 
tute  th»  latter  the  agent  of  the  former  for 
renewing  the  note.     Newell  v.  Clark  [N.  H.] 


61  A.  555.  The  mere  fact  that  the  note  is 
payable  on  demand  with  interest  annually 
does  not  show  that  the  sureties  intended  to 
constitute  the  maker  their  agent  to  renew  it. 
Id. 

44.  Thompson  v.  Chaffee  [Tex.  Civ.  App.] 
13  Tex.  Ct.  Rep.  167,  89  S.  W.  285;  A.  S.  Rip- 
ley Bldg.  Co.  V.  Cooes   [Colo.]   84  P.  817. 

45.  First  Nat.  Bank  v.  Dutcher  [Iowa]  104 
N.  W.  497. 

46.  Bond  given  May  li,  1899,  running  one 
year,  did  not  release  sureties  on  a  bond  given 
March  1st,  1900,  for  loss  occurring  March 
2nd,  1900.  United  States  Fidelity  &  Guar- 
anty Co.  V.  Fultz  [Ark.]  89  S.  W.  93. 

47.  Adams  v.  DeFrehn,  27  Pa.  Super.  Ct. 
184. 

48.  See  4  C.  L.  1599. 

49.  Dampskibsaktieselskabet  H  a  b  1 1  v. 
United  States  Fidelity  &  Guaranty  Co.  [Ala.] 
39  So.  54.  Averments  that  an  action  had 
been  begun  against  the  principal,  that  he 
had  interposed  certain  pleas  in  ba  which 
were  true  and  constituted  a  good  defense, 
do  not  constitute  a  discharge.  Action  against 
bond  company  on  breach  of  contract  by  Ma- 
chine Company  with  Steamship  Company. 
Defense  of  Machine  Company,  unauthorized 
alteration  of  contract,  stoppage  due  to  in- 
spection, and  so  forth.      Id. 

.TO.  Agreement  by  principal  to  do  freight 
handling  considered  and  held  not  void  for 
indeflniteness  or  want  of  mutuality  so  as  to 
relieve  sureties  on  the  principal's  bond. 
Eastern  R.  Co.  v.  Tutgeur  [Wis.]  105  N.  W. 
1067.  Sureties  cannot  question  the  power  of 
the  promissee  to  enter  into  the  contract  se- 
cured as  defense  on  the  ground  that  the  con- 
tract of  lease  was  not  within  the  charter 
power  of  plaintiff's  assignor.  WSiite  River 
L.  A.  W.  R.  Co.  V.  Star  Ranch  &  Land  Co. 
[Ark.]  91  S.  W.  14. 

51  SlKnatiircs  to  bonds:  Where  a  bond 
is    void    for    lack    of    sufficient    signatures,    a 
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granted  by  statute  on  proper  notice,"  or  by  statute  of  limitation."'  An  infant's 
contract  of  suretyship  may  be  avoided  by  mere  disaffirmance."  When  the  liability  of 
the  surety  is  once  discharged  it  cannot  be  revived  by  any  subsequent  arrangement 
between  the  principal  and  creditor  without  the  consent  of  the  surety."' 

(§  4)  B.  Defenses  based  on  extingimhment  or  absence  of  principal's  liahil- 
ity.'^o — A  termination  of.  the  contract  secured  does  not  discharge  the  sureties  from 
liabilities  already  fixed."  Even  though  a  surety  make  a  valid  agreement  not  to 
plead  the  statute  of  limitations,  such  an  agreement  can  only  be  taken  advantage  of 
by  estoppel  or  to  bring  an  action  upon  it."*  Sureties  on  a  bond  may  be  released 
though  the  principal  is  still  charged;  but  tliey  are  never  liable  if  the  principal  es- 
tablishes a  defense  in  bar.""  The  death  of  the  principal  does  not  discharge  the 
sureties  if  the  cause  of  action  forming  the  liability  be  one  that  survives.'"  An  ad- 
judication that  there  is  no  liability  on  part  of  principal  releases  the  surety."^  A 
release  of  a  debtor  obtained  by  fraud  will  not  release  the  surety  where  he  is  informed 
of  the  fraud  of  the  principal  before  he  has  placed  himself  in  a  worse  position  in 
reliance  upon  the  supposed  release."^  Discharge  in  bankruptcy  of  the  debtor  does 
not  release  his  surety."'  An  acceptance  by  the  obligee  of  an  assignment  for  benefit 
of  creditors  upon  condition  that  the  sureties  on  an  indemnity  bond  will  not  be  re- 


!3urety  will  not  be  liable  thereon  even  though 
for  a  time  he  acl,cnowIedgre  his  liability  as  a 
surety,  as  where  one  of  three  sureties  signed 
a  bond.  On  breach  of  conditions  the  surety 
■v^'ho  signed  thinking  himself  liable  tried  to 
borrow  money  to  pay  the  debt.  Slaughter 
V.  Hampton  [Ky.]  90  S.  W.  981.  Bonds  be- 
ing delivered  in  an  incompleted  state  and 
without  the  signatures  of  all  the  sureties, 
the  liability  of  the  signing  sureties  depends 
upon  the  authority  of  the  principal  to  de- 
liver as  the  act  of  such  sureties.  Such  au- 
thority may  be  implied  from  the  acts  and 
conduct  of  the  sureties  (Baker  County  v. 
insufficient  as  a  matter  of  law  to  show  au- 
thority (Id.).  The  liability  of  the  sureties 
did  not  depend  entirely  upon  the  question 
Huntington  [Or.]  83  P.  532,  but  the  mere 
signing  and  attempting  to  limit  their  lia- 
bility by  writing  amounts  before  their  names 
and  leaving  the  bond  with  the  principal  was 
whether  there  was  an  agreement  or  under- 
standing at  the  time  of  signing  that  the 
bond  should  not  be  delivered  until  others 
had  signed  it.  Id.  A  surety  may  waive  the 
right  to  insist  that  co-suret.es  must  sign  the 
bond  before  he  is  liable.  Insertion  of  names 
in  body  of  bond  in  red  ink  is  notice  that  the 
surety  who  signs  will  not  be  bound  unless 
the  co-sureties  also  sign.  Slaughter  v. 
Hampton   [Ky.]   90  S.  W.  981. 

52.  Under  Code  Civ.  Proc.  §  812,  entitling 
sureties  as  a  matter  of  right  to  a  discharg-e 
from  obligation  on  the  bonds  of  fiduciaries,  a 
surety  is  entitled  to  a  discharge  during  the 
term  for  which  it  has  been  paid  for  being 
surety.  In  re  United  States  Fidelity  & 
Guaranty  Co.,   98  N.  Y.   S.   217. 

iiS.  In  Kentucky,  sureties  on  a  note  are 
discharged  from  liability  seven  years  after 
the  cause  of  action  accrues.  Weller  v.  Ral- 
ston  [Ky.]   89  S.  W.  698. 

54.  Civ.  Code  §  17,  requiring  a  return  of 
the  consideration  upon  the  disaiRrmance  by 
an  infant  of  a  contract  beneficial  to  himself 
and  made  at  the  age  of  over  18  years,  does 
not  apply.  Helland  v.  Colton  State  Bank 
[S.  D.]  106  N.  W.  60. 

.•>.">.     "Where    the    surety    liability    was    ex- 


pressed In  a  letter  which  the  principal  gave 
the  creditor,  and  after  some  time  creditor 
returned  letter  to  principal  with  directions 
to  have  the  surety  modify  it,  this  discharged 
the  surety  and  the  subsequent  return  of  the 
letter  by  the  principal  to  the  cre'litor,  with- 
out the  sureties  knowledge  or  consent,  did 
not  review  the  surety's  liability.  Stewart 
V.   Knight  &  Jillson    [Ind.j    76  N.   B.    743. 

?:e.     See  4  C.  L.  1599. 

5".  Termination  of  a  lease  by  accepting 
a  return  of  the  property  leased  did  not  dis- 
charge the  sureties  from  liability  for  rent 
then  due.  "White  River  L.  &  W.  R.  Co.  v. 
Star  Ranch  &  Land  Co.   [Ark.]  91  S.  "W.  14. 

58.     Newell  v.  Clark   [N.  H.]   61  A.   555. 

50.  Thompson  v.  Chaffee  [Tex.  Civ.  App.] 
13  Tex.  Ct.  Rep..  167,  89  S.  'W.  285.  In  Penn- 
sylvania a  surety  on  a  sealed  bond  is  not  re- 
leased by  the  fact  that  limitations  have  run 
against  the  debt  secured  by  the  bond.  United 
States  v.  Mercantile  Trust  Co.  [Pa.]  62  A 
1062. 

60.  Action  under  civil  damage  act.  State 
v.  Scale   [Ind.  App.]    74  N.  B.   1111. 

61.  Bspecially  true  in  an  action  against 
surety  on  the  bond  of  a  county  treasurer 
where  treasurer  was  declared  n^t  liable. 
Stevens  v.  Carroll   [Iowa]   105  N.  W.  653. 

62.  A  creditor  gave  back  a  note  to  a 
debtor  on  receiving  a  check  which,  however, 
was  dishonored  at  the  bank.  The  surety  had 
been  informed  of  the  release  of  the  note  and 
soon  thereafter  the  creditor  informed  him 
that  he  would  hold  him  on  the  note.  Held 
surety  was  not  relea'ied.  Hogan  v.  Kaiser, 
113  Mo.  App.  711,  88  S,  "W.  1128. 

63.  Bankruptcy  Act  July  1,  1898,  c.  541, 
§  16.  Carpenter  v.  Goddard  [Mass.]  76  N.  E. 
953.  A  surety  upon  a  poor  debtor's  recogni- 
zance is  not  released  by  the  adjudication  of 
the  debtor  as  a  bankrupt  after  his  default. 
Id.  The  liability  of  a  surety  on  a  poor  debt- 
or's recognizance  fixed  by  Rev.  L.  c.  168,  §  66. 
requiring  execution  on  such  recognizance  to 
issue  for  the  full  amount  of  the  judgment, 
cannot  be  reduced  to  nominal  damages  by 
the  subsequent  adjudication  of  the  debtor 
as  a  bankrupt.     Id. 
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leased  does  not  release  such  sureties  where  the  assignment  is  not  secretly  made, 
especially  where  the  obligee  is  a  trustee  of  the  debt  for  third  persons."* 

(§4)  C.  Defenses  based  on  change  of  contract  or  increase  of  therish.^^—A 
material  change  of  the  contract  of  suret3'ship  releases  the  surety  without  regard  to 
whether  surety  is  prejudiced  thereby  or  not,°°  unless  waived,"^  but  an  immaterial 
variation  from  the  terms  of  the  contract  will  not  constitute  a  release."'  A  surety 
may  estop  himself  by  consent  and  conduct  from  asserting  that  the  contract  has  been 
modified."*  The  liability  of  sureties  on  a  bond  are  not  relieved  by  an  order  of  the 
court  requiring  further  security.''" 

(§4)  D.  Defenses  arising  out  of  forbearance  or  suspension  of  liability  of 
principal.''^ — An  extension  of  time  for  the  payment  of  a  debt,  made  without  the 
consent  of  the  surety,  discharges  him,''''  but  such  extension  must  have  all  the  essen- 
tials of  a  binding  contract  ^^  and  must  be  for  a  definite  period,  and  for  a  valuable 


64.  Weddlngton  V.  Jones  [Tex.  Civ.  App.] 
91  S.  -W.  S18. 

65.  See  4  C.  L.  1599. 

66.  Moroney  v.  Coombes  [Tex.  Civ  App.] 
13  Tex.  Ct.  Rep.  527,  88  S.  "W.  430;  Thomp- 
son V.  Chaffee  [Tex.  Civ.  App.j  13  Tex.  Ct. 
Rep.  167,  89  S.  W.  285.  A  waiver  of  cove- 
nants by  a  lessee  without  the  knowledge  or 
consent  of  his  sureties  will  release  them. 
Sureties  of  lessee  of  hotel  on  Tvaiver  of  cove- 
nants of  repair  and  furnishing.  Stern  v. 
Sawyer  [Vt.]  61  A.  36.  Sureties  of  a  lessee 
are  released  by  a  sale  of  a  pa-t  of  the  leased 
premises  by  lessor,  althoug'h  "with  the  les- 
see's consent.  Id.  The  reservation  in  a 
lease  of  the  right  to  seU  the  entire  leasehold 
on  six  months'  notice  to  the  ]ess?e  will  not 
justify  the  sale  of  a  part  without  notice  to 
the  sureties.  Id.  "Where  a  contractor  was  to 
remove  a  stone  in  12  months,  but  throug-h 
lapse  of  lease  by  government  his  time  was 
reduced  to  9  months,  after  which  he  re- 
fused to  go  on  with  the  work,  his  surety  w?s 

■not  liable  for  breach  of  the  contract,  i^idel- 
ity  &  Deposit  Co.  v.  United  States  [C.  C.  A.] 
137    F.    866. 

Bnililing  contracti  Payment  to  the  con- 
tractor without  presentation  of  certificates 
of  the  architect  and  without  reserving  a  cer- 
tain percentage  as  provided  by  the  contract 
discharged  the  sureties.  First  Nat.  Bank  v. 
Fidelity  &  Deposit  Co.  [Ala.]  40  So.  415.  A 
surety  is  not  liable  if  notice  is  not  given  ac- 
cording to  the  terms  of  the  contract.  Notice 
to  be  given  within  21  days  of  default.  Un- 
ion Surety  &  Guaranty  Co.  v.  Sevenson,  27 
Pa.  Super.  Ct.  324.  Parol  evidence  admissible 
to  show  material  change  in  terms  of  con- 
tract without  surety's  consent  or  knowledge. 
A  parol  understanding  that  part  of  consider- 
ation for  mortgage  should  be  an  extension  of 
time  in  which  to  pay  note  secured,  made 
without  consent  or  knowledge  of  sureties. 
Moroney  v.  Coombes  [Tex.  Civ.  App.]  13  Tex. 
Ct.  Rep.   527,  88  S.  W.  430. 

67.  First  Nat.  Bank  V.  Fidelity  &  Deposit 
Co.  [Ala.]  40  So.  415.  A  promisee  who  waives 
performance  according  to  the  terms  of  a  con- 
tract cannot  thereafter  hold  the  sureties  to 
answer  for  subsequent  obligations.  Plaintiff 
who  had  accepted  property  returned  to  hira 
by  his  lessee  at  a  place  other  than  that  re- 
quired by  the  contract  could  not  thereafter 
hold  the  sureties  for  expenses  in  removing 
the  property  or  for  rent  after  such  accept- 
ance. White  River,  L.  &  W.  R.  Co.  v.  Star 
Ranch  &  Land  Co.   [Ark.]   91  S.  W.  14. 


68.  Defendant  directed  plaintiff  to  deliver 
teeth  to  a  dental  company  "said  teeth  to  be 
consigned  and  paid  for  every  30  days  as 
sold."  Held  the  fact  that  plaintiff  did  not 
collect  every  30  days  did  not  release  the 
surety.  Eccleston  v.  Sands,  108  App.  Dlv. 
147,  95  N.  T.  S.  1107.  Payment  of  labor  and 
material  bills  by  obligee  in  bull  ling  con- 
tractor's boirl  without  retaining  a  percent- 
age as  provided  by  the  contract  held  not  nec- 
essarily to  release  surety.  First  Pr;sbyte- 
rlan  Church  v.  Housel,  115  111.  App.  230.  The 
contract  providing  that  wages  earned  by  the 
principal  up  to  the  15th  of  the  month  should 
be  paid  on  or  about  the  20th,  payment  on  the 
15th  did  not  discharge  the  surety.  Eastern 
R.  Co.  v  Tuteur  [Wis.]  105  N.  W.  1067. 
In  an  action  by  a  city  to  recover  from  a  con- 
tractor and  surety  the  amount  of  a  judg- 
ment against  it  for  injuries  caused  by  the 
contractor,  the  fact  that  the  city  dil  not 
after  notice  of  the  claim  retain  from  the 
salary  of  the  contractor  money  with  which 
to  pay  the  Judgment  did  not  release  the 
surety  where  the  contract  simply  provided 
that  such  sum  might  be  retained  if  in  the 
judgment  of  the  board  of  public  works  it 
was  necessary.  City  of  Spokane  v.  Costello 
[Wash.]    84   P.   652. 

69.  A  surety  on  a  contractor's  bond  hav- 
ing waived  provisions  as  to  the  time  of  per- 
formance and  payment  was  estopped  from 
defending  on  the  ground  that  the  contract 
could  not  be  varied  by  parol  where  plaintiff 
relied  on  the  waiver  and  would  be  prejudiced 
were  it  repudiated.  Hellman  v.  City  Trust, 
Safe  Deposit  &  Surety  Co.,  98  N.  T.  S.  51. 

70.  Defendants  who  were  sureties  on  a 
bond  conditioned  that  the  principal  would 
pay  $45  per  month  for  the  support  of  his 
wife  for  one  year  from  May  7,  1901.  Court 
issued  an  order  that  before  July  1,  1901,  a 
new  bond  should  be  executed  conditioned 
upon  the  payment  until  further  order  of  the 
court.  Held  no  release.  Keeter  v.  Keefer. 
28  Pa.  Super.  Ct.  256. 

71.  See  4  C.  L.   1601. 

72.  Fanning  v.  Murphy  [Wis.]  105  N.  W. 
1056.  Absence  of  consent  must  be  alleged 
and  proven.  Patnode  v.  Deschenes  [N.  D.] 
106  N.  W.   573. 

73.  A  mere  agreement  to  extend  the  time 
at  the  same  rate  of  interest  is  not  blndmg, 
and  co-surety  Is  not  released.  Fanning  v. 
Murphy  [Wis.]  104  N.  W.  1056.  Such  exten- 
sion cannot  be  supported  on  the  theory  of  an 
exchange    of    promises    on    the    part    of    the 
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consideration/*  and  the  holder  must  have  knowledge  that  the  party  seeking  release 
is  a  surety/'*  The  mere  indulgence  of  the  holder  of  a  note  in  not  enforcing  its  col- 
lection is  not  sufficient  to  release  the  sureties."  The  personal  representatives  and 
legatees  of  a  surety  cannot  raise  the  defense  of  laches  by  a  creditor  when  the  cause 
of  the  creditor's  delay  was  the  fact  of  a  suit  pending  against  the  principal  and  an- 
other surety,  the  effect  of  which  suit  was  to  reduce  materially  the  liability  of  the 
surety  in  question.'" 

(§4)     E.  Defenseslased  on  impairment  of  surety's  secondary  remedies  against 

principal  or  collateral  securities.''^ — A  creditor  owes  no  duty  to  the  surety  of  active 
vigilance  to  collect  from  the  principal,"  but  he  does  owe  proper  diligence  to  preserve 
the  security  of  a  debt,  and  failure  to  exercise  it  releases  the  surety  to  the  extent  of 
the  loss  incurred,*"  and  a  request  by  the  surety  to  sue  the  priueipal  relieves  the  surety 
from  liability  if  the  creditor  by  negligence  loses  the  means  of  recovering  his  debt 
from  the  principal.*^  The  rule  that  a  release  of  collateral  security  merely  discharges 
the  surety  pro  tanto  does  not  apply  as  to  a  condition  going  to  the  completion  of  the 
entire  contraot,*^  nor  is  it  necessary  that  a  creditor  be  in  collusion  with  a  debtor  to 
make  him  liable  for  the  diversion  of  the  surety's  security.®'  A  creditor's  diligence 
or  lack  of  diligence  may  be  shown  by  parol  evidence,®*  but  if  the  release  of  the  se- 
curity was  erroneous  and  the  surety  was  notified  of  the  error  before  being  preju- 


debtor  to  keep  the  money  and  on  the  part  of 
the  creditor  to  loan.  Id.  Must  bind  cred- 
itor as  against  principal  to  release  surety. 
Higgins  V.  McPherson,  118  III.  App.  464.  An 
agreement  which  cites  that  the  holder  of  a 
note  has  purchased  of  the  maker  a  piece  of 
land  which  the  maker  agrees  to  sell  on  or 
before  a  certain  day,  which  day  is  after  the 
maturity,  and  that  the  holder  will  refund  to 
the  maker  all  of  the  sale  price  in  excess  of 
the  note,  is  an  extension  of  the  time  of  pay- 
ment. Carter-Battle  Grocer  Co.  v.  Clarice 
[Tex.  Civ.  App.]  91  S.  "W.  880.  The  Insol- 
vency of  the  husband  does  not  affect  the  rule 
that  an  extension  of  the  time  on  a  debt  for 
which  the  wife  is  surety  releases  her  if  made 
without  her  participating  in  it.  De  Barrera 
V.  Frost  [Tex.  Civ.  App.]  13  Tex.  Ct.  Rep. 
593,  88  S.  W.  476.  Even  though  the  amount 
to  be  paid  at  the  end  of  the  extended  period 
be  exactly  the  same  as  what  was  previously 
due.  Id.  Payment  of  interest  before  it  is 
due  does  not  of  itself  amount  to  an  agree- 
ment to  extend  the  time.  Weaver  v.  Preb- 
ster  [Ind.  App.]  77  N.  B.  674.  Consent  of 
holder  of  note  to  receive  less  interest  for  the 
first  haif  year  than  he  could  have  demanded, 
held  a  mere  gratuity.  Panning  v.  Murphy 
[VVis,]  105  N.  W.  1056.  The  payment  of  in- 
terest after  alleged  extension,  no  considera- 
tion. Id.  Unilateral  memorandum  on  back 
of  note  made  4  days  after  the  agreement  for 
the  alleged  extension,  ineffectual.  Id.  The 
fact  that  the  holder  of  the  note  entered  the 
result  upon  the  loan  register  as  a  renewal 
loan   immaterial.     Id. 

74.  Held  by  divided  court  that  payment 
of  interest,  before  maturity  is  insufficient 
consideration.  "Weaver  v.  Prebster  [Ind. 
App.]  77  N.  E.  674.  The  hypothecation  of 
land  for  the  payment  of  a  note  and  the  ad- 
ditional interest  to  accrue  because  of  the 
extention  is  sufficient  consideration  to  sup- 
port an  agreement  to  extend  time.  Carter- 
Battle  Grocer  Co.  v.  Clarke  [Tex.  Civ.  AppV] 
91  S.  W.  880.  Payment  of  interest  in  ad- 
vance is  sufficient  consideration,  and  such 
payment  is  prima  facie  evidence  of  such  an 


agreement.  Higgins  v.  McPherson,  118  111. 
App.  464.  Payment  of  interest  already  due 
is   insufficient.     Id. 

75.  Mutuality  must  exist  between  payee 
and  the  maker.  "Weaver  v.  Prebster  [Ind. 
App.]   77  N.  E.  674. 

76.  Titterington  v.  Murrell  [Tex.  Civ. 
App.]  90  S.  W.  510.  A  note  due  Oct.  24,  1902, 
had  on  the  back  an  indorsement  "Rec'd  $10, 
interest  on  this  to  Nov.  24th  '02,"  but  the  evi- 
dence showed  that  this  $10  was  paid  6  or  8 
weeks  after  said  note  was  due  •without  any 
understanding  as  to  any  extension  of  time 
on  >the  note.  Held,  sureties  were  not  re- 
leased. Id.  "Where  debtor  was  unable  to 
pay  at  date  of  maturity,  the  creditor  said 
"Let  it  go  on,"  and  he  did  let  the  note  run 
another  six  months.  Surety  not  released 
King  V.  Griggs,  116  III.  App.  132.. 

77.  Turk  v.  Ritchie  [Va.]   52  S.  B.  339. 

78.  See  4  C.  L.  1602. 

7».  That  creditor  had  not  been  active  held 
no  defense  in  an  action  for  contribution. 
Panning  v.  Murphy   [Wis.]  105  N.  "W.  1056. 

80.  Scott  v.  Llano  County  Bank  [Tex.]  13 
Tex.  Ct.  Rep.  808,  89  S.  W.  749;  Magney  v. 
Roberts  [Iowa]  105  N.  W.  430.  As  where  a 
bank  has  funds  of  the  debtor  on  deposit  and 
pays  out  such  fund  after  maturity  of  note, 
surety  released  as  far  as  fund  would  have 
baid.  Bank  of  Taylorsville  v.  Hardesty  [Ky.] 
91  S.  W.  729.  Where  an  insured  mortgagee 
releases  insurance  "with  another  company  to 
which  the  company  would  have  been  subro- 
gated, released  to  extent  of  insurance.  Mo- 
laka  V.  American  Pire  Ins.  Co.,  29  Pa.  Super. 
Ct.   149. 

81.  Dampskibsaktieselskabet  Habil  v. 
United  States  Fidelity  &  Guaranty  Co.  [Ala.] 
39  So.  54. 

82.  First  Nat.  Bank  v.  Fidelity  &  Deposit 
Co.    [Ala.]   40  So.  415. 

83.  Scott  v.  Llano  County  Bank  [Tex.]  13 
Tex.    Ct.    Rep.    808,    89    S.   W.    749. 

84.  The  number  of  cattle  covered  by  a 
mortgage.  Scott  v.  Llano  County  Bank  [Tex.] 
13  Tex.  Ct.  Eep.  808,  89  S.  W.  749. 
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diced,  he  is  not  relieved/*  and  creditor  may  apply  funds  received  from  debtor  to 
other  unsecured  debts  without  releasing  surety  .*° 

(§4)  F.  Defenses  based  on  fraud  or  concealment  by  creditor  of  material 
facts.^'' — The  liability  of  a  surety  may  be  relieved  by  acts  of  bad  faith  of  the 
obligee/*  but  sureties  are  not  discharged  by  concealment  of  facts  by  approvers  of  a 
bond  who  were  not  the  obligees  thereof  and  under  no  duty  to  disclose.'" 

(§4)  G.  Other  defenses.^" — In  a  suit  by  a  creditor  against  his  debtor  and 
sureties,  the  sureties  may  set  up  as  an  offset  a  debt  due  the  principal."^  If  an  admin- 
istrator or  trustee  wrongfully  applies  a  trust  fund  with  acquiesc&ee  of  the  bene- 
ficiary, the  sureties  are  released  from  liability  to  the  beneficiary. °^  Of  course  a 
surety  may  purchase  his  release,"'  but  surety  is  not  discharged  because  after  a  con- 
tract has  been  broken  by  the  principal  the  other  party  refuses  to  continue  perform- 
ance on  his  part,®*  nor  will  the  fraud  of  the  principal  relieve  the  surety,  the  obligee 
having  no  notice,"'  nor  will  the  subsequent  correction  by  the  surety  of  a  violated 
duty  of  the  principal  release  him  generally."* 

§  5.  Plights  of  surety  against  principal  and  co-surety.^'' — Under  the  common 
law  a  surety  who  paid  a  debt  was  entitled  to  all  rights  of  the  creditor,  including  an 
assignment  of  securities,"*  but  the  right  of  subrogation  does  not  exist  until  the  sure- 
ties have  discharged  the  obligation  of  suretyship.""  However,  where  the  funds  are 
about  to  be  paid  to  third  persons,  they  may  stay  the  proceedings  until  the  extent 


85.  "Where  a  mortgage  -was  released  by 
mistake,  and  the  sureties  on  a  note  soon 
thereafter  had  notice  that  such  release  was 
erroneous,  that  note  "was  unpaid,  and  that 
the  creditors  still  claimed  the  debt,  the  sure- 
ties are  liable,  although  the  principal  sold 
the  mortgaged  property  two  or  three  years 
qfter  the  alleged  release.  Gaar,  Scott  &  Co.. 
V.  Taylor  [Iowa]  105  N.  AV.  125. 

86.  The  fact  that  cash  payments  not 
otherwise  applied  by  a  vendee  of  goods  were 
applied  by  the  vendor  to  other  debts  due  the 
latter  from  the  vendee  did  not  discharge  the 
surety  for  the  payment  of  the  price  of  the 
goods.  Eccleston  v.  Sands,  108  App.  Div. 
147,  95  N.  T.  S.  1107. 

87.  See  4  C.   L.   1602. 

88.  "Where  the  administrator  of  the  surety 
asked  the  obligee  whether  his  intestate  was 
surety  upon  a  note  held  by  him  and  received 
a  negative  answer,  such  false  answer  will 
relieve  the  suretyship,  especially  where  the 
principal  was  then  solvent  and  subsequently 
became  insolvent.  Bank  of  Taylorsville  v. 
Hardesty  [Ky.]  91  S.  "W.  729. 

89.  Bank  officer's  bond  given  for  depos- 
itors and  approved  by  directors  when  he  was 
already  to  their  knowledge  a  defaulter. 
"Watertown  Sav.  Bank  v.  Mottoon  [Com.]  62 
A.   622. 

90.  See  4  C.  L.  1603. 

91.  Marcy  v.  "Whallon,  115  111.  App.   435. 

92.  Estate  of  Koehnken,  6  Ohio.C.  C.  (N. 
S.)   359. 

03.  The  immediate  payment  by  a  surety 
of  part  of  a  debt  not  yet  due  is  a  sufficient 
consideration  for  a  release  of  the  surety 
from  his  obligation  to  pay  the  balance.  Bald- 
win V.  Daly  [V^ash.]  83  P.  724. 
■  94.  "Where  plaintiff  refused  to  furnish  the 
principal  with  more  gold  from  which  to 
make  watch  cases,  and  withdrew  all  the 
principal  had  on  hand  after  the  latter  had 
refused  to  make  good  a  deficiency,  though 
the  bond  was  conditioned  that  the  principal 
perform  at   the   termination   of  the  contract. 


Keene  v.  Newark  "Watch  Case  Material   Co., 
98  N.  Y.  S.   68. 

95.  It  Is  immaterial  that  notice  was 
served  upon  the  obligee  that  he  ■would  not 
be  liable  on  the  contractor's  bond  before  any 
work  was  done  under  it.  A.  S.  Ripley  Bldg. 
Co.  V.  Coors  [Colo.]  84  P.  817;  Thompson  v. 
Chaffee  [Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  167, 
89  S.  "W.  285.  "Where  a  contract  provides  that 
the  contractor  will  furnish  all  material  ^t 
his  own  cost,  and  his  bond  is  conditioned  for 
a  strict  performance  of  the  contract,  it  is 
no  defense  to  a  suit  against  the  sureties  rn 
the  bond  to  recover  money  paid  to  discharge 
a  mechanic's  lien  for  material  that  plaintiff 
did  not  file  the  contract  which  would  have 
relieved  him.  3  Mills'  Ann.  St.  Rev.  Supp. 
§  2867.  A.  S.  Ripley  Bldg.  Co.  v.  Coors 
[Colo.]   84  P.  817. 

96.  "Where  a  surety  is  sued  on  his  bond 
for  the  failure  of  his  principal  to  pay  into 
court  a  sum  of  money,  it  is  no  defense  that 
the  surety  now  offers  to  pay  into  that  court 
the  money  and  to  await  its  decision  as  to  his 
defenses.  Grafflin  v.  State  [Md.]  63  A.  373. 
"Where  for  violation  of  duty  the  committee 
of  a  lunatic  has  been  discharged  and  ordered 
to  bring  the  funds  into  court,  In  a  suit  on 
the  bond  against  the  surety  it  is  no  defense 
that  the  violation  of  duty  was  corrected 
after  the  order  was  issued.  Id.  "Where 
funds  authorized  to  be  loaned  on  a  first 
mortgage  are  loaned  on  a  second,  and  the 
committee  is  discharged  for  the  violation,  no 
defense  that  surety  subsequently  discharged 
the  first  mortgage.     Id. 

97.  See  4  C.  L.  1603. 

98.  Bigby  V.  Douglas,  123  Ga.  635,  61  S. 
B.  606. 

99.  "Where  a  contractor  defaults  and  as- 
signs his  claims  for  work  done,  the  sureties 
on  his  bond  cannot  claim  the  money  due  un- 
til they  have  been  called  upon  to  perforni 
their  undertaking.  Dickson  "  ■="  ^'"^ 
[Minn.]  106  N.  W.  1053. 
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of  their  liabilities  are  determined  and  diseliarged.^  Where  the  fact  of  suretyship 
does  not  appear  in  a  decree,  the  siirety  cannot  enforce  his  rights  thereunder  except 
on  adjudication  of  his  suretyship,^  but  as  against  a  claimant  under  a  co-defendant 
with  notice,  he  may  subsequently  have  an  adjudication  of  suretyship.^ 

Indemnity  and  contribution.* — The  surety  has  no  claim  against  the  principal 
until  after  payment  of  the  debt  by  the  surety,  even  though  liability  be  incurred,' 
but  upon  the  payment  of  the  debt  by  the  surety  a  new  and  distinct  debt  is  created, 
rendering  the  principal  liable  to  the  surety  for  the  full  amount  paid.*  The  relation 
of  principal  and  surety  continues  notwithstanding  the  rendition  of  a  judgment 
against  the  surety.''  When  he  is  sued  alone  he  may  notify  the  principal  to  defend 
the  suit,  and  upon  failure  of  the  principal  to  indemnify  him  and  defend,  the  surety, 
upon  paying  the  judgment  against  him,  may  in  the  absence  of  fraud  recover  the 
amount  paid  from  the  principal,  whether  the  principal  was  actually  liable  or  not." 
Advice  of  the  attorney  of  an  assignee  to  his  sureties  to  settle  a  claim  against  the 
assignee  will  not  bind  him,"  but  where  an  assignee  refuses  to  have  anything  further 
to  do  with  a  case  and  declares  that  his  bondsmen  may  do  as  they  please,  they  are 
justified  in  making  settlement  with  the  creditors;'-"  and  where  sureties  make  such 
settlement  as  a  result  of  which  the  accounts  of  the  assignee  are  confirmed  by  with- 
drawal of  exceptions  to  them,  the  assignee  cannot  in  good  conscience  be  heard  to 
assert  that  because  the  record  is  clear  he  cannot  be  held  for  indemnity  by  the  sure- 
ties ^^  on  the  ground  that  when  an  adverse  opinion  is  about  to  be  filed  against  an 
assignee  in  an  action  of  surcharging  and  falsifying,  and  his  sureties  obtain  a  post- 
ponement and  settle  certain  claims  in  the  meantime,  such  payment  is  not  voluntary 
but  legal  and  binding  on  the  assignee  as  prineipal.^^  Where  a  surety  who  has  paid 
a  note  releases  one  of  his  principals  in  consideration  of  the  latter  selling  his  interest 
in  a  partnership  business  to  another  who  should  assume  the  liability,  which  sale  is 
afterwards  rescinded  by  the  other  partner,  but  without  the  ratification  of  the  rescis- 
sion by  the  first  partner,  the  surety  cannot  hold  such  principal.^''  A  creditor  cannot 
charge  the  sureties  with  expense  of  a  collection  of  a  claim  filed  in  bankruptcy  pro- 
ceedings against  the  principal  at  the  principal's  suggestion,  but  not  authorized  by 
the  sureties.^^ 

A  surety  is  entitled  to  contribution  from  his  co-sureties"  on  showing  payment  of 


1.  Dickson  V.  St.  Paul  [Minn.]  106  N.  W. 
1053. 

2.  Foreclosure  decree,  surety  paid  judg-- 
ment.     Oglebay  v.   Todd    [Ind.]    76  N.   E.   238. 

3.  Oglebay  v.  Todd  [Ind.]   76  N.  E.  238. 

4.  See  4  C.  L.  1603. 

5.  Winston  v.   Farrow    [Ala.]    40   So.   53. 

6.  Applied  where  administratrix  of  surety 
paid  the  debt.  Townsend  v.  Sullivan  [Cal. 
App.]  84  P.  435. 

7.  8.  Dampskibsaktieselskabet  Habil  v. 
Un;*ed  States  Fidelity  &  Guaranty  Co.  [Ala.] 
39  fco.  54. 

»,  10,  11,  12.  Bleakley  v.  Adelman,  27  Pa. 
Super.  Ct.   21. 

13.  Whether  there  has  been  a  ratification 
of  the  rescission,  such  as  to  re-establish  the 
liability  of  the  principal  released,  is  for  thn 
jury.  Johnson  v.  Wynne  [Ark.]  89  S.  W. 
1049. 

14.  Even  though  benefiting  sureties.  Bank 
of  Batesville  v.  Maxey  [Ark.]  88  S.  W.  968. 

15.  Blgby  V.  Douglas,  123  Ga.  635,  51  S.  E. 
606.  Tlie  right  of  contribution  exists  though 
the  sureties  were  defendants  In  the  suit  by 
the    promisee    and    juJgment    was    rendered 


against  some  of  them  and  in  favor  of  others, 
the  sureties  defendant  not  being  adversaries. 
Comstock  v.  Keating  [Mo.  App.]  91  S.  W.  416. 
Prima  facie  to  makers  who  are  in  fact  sure- 
ties liable  for  contribution.  Caldwell  v.  TTu'- 
ley  [Wash.]  83  P.  318.  Contribution  arises 
between  grantors  of  mortgaged  premises 
when  the  grantee  defaults  and  one  of  the 
grantors  pays  the  foreclosure  judgment  on 
the  principle  of  co-suretyship.  Fanning  v. 
Murphy  [Wis.]  105  N.  W.  1056.  The  right  of 
contribution,  recognized  and  declared  in  Civ. 
Code  1895,  §  2992,  is  not  of  statutory  origin 
so  as  to  come  within  §  3766.  Blgby  v.  Doui'- 
las,  123  Ga.  635,  51  S.  E.  606.  On  a  rule  to 
show  cause  a  surety,  who  under  pressure  of 
an  execution  and  levy  upon  his  personal 
property  and  real  estate  paid  a  judgment  on 
which  several  obligors  were  jointly  and  sev- 
erally liable,  is  entitled  to  be  subrogated  to 
the  plaintiff's  rights  against  his  co-surety 
for  contribution.  Shaffer  v.  Messner,  27  Pa. 
Super.  Ct.  191.  Satisfaction  of  a  judgment  by 
paying  it  does  not  defeat  a  surety's  right  of 
subrogation  as  against  a  co-surety  for  con- 
tribution.    Id. 
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principal's  debt  ^*  under  compulsion,^'  but  a  surety  need  not  wait  until  payment 
is  coerced  by  the  creditor.^^  It  is  an  equitable  principle  based  on  the  idea  of  equality 
of  burden  between  co-sureties  where  loss  has  been  sustained,^"  but  many  modern 
authorities  now  hold  the  liability  of  contributions  to  be  contractual  and  not  merely 
equitable,  as  formerly  regarded.^"  Nevertheless,  the  right  of  contribution  not  aris- 
ing until  after  the  closing  up  of  the  estate  of  a  deceased  co-surety,  it  may  be  en- 
forced in  equity  against  his  legatees  or  distributees.^^  A  co-surety  failing  to  exer- 
cise diligence  to  realize  on  security  given  by  the  principal,  he  is  not  entitled  to  con- 
tribution.^- Where  a  surety  pays  the  debt  of  his  principal  with  his  principal's 
money,  he  is  not  entitled  to  contribution  from  co-sureties.'''' 

§  6.  Security  held  by  surety  and  rights  therein.'^''' — If  conveyances  are  made  by 
a  principal  to  a  surety  for  the  purpose  of  securing  the  payment  of  a  debt,  the  creditor 
has  an  interest  therein  which  the  surety  cannot  destroy,^^  but  if  the  conveyance  is 
made  to  a  surety  for  an  indemnity,  the  creditor  has  no  interest  therein  except  such 
subsequent  equitable  interests  as  may  arise  oiit  of  the  insolvency  of  the  parties  prin- 
cipally liable.^''  A  surety  may  release  such  a  security  unless  such  equitable  inter- 
ests intervene.^''  In  fact  the  mortgagee  if  acting  in  good  faith  may  release  such 
security  even  after  insolvency,  no  demand  for  it  having  been  made  upon  him.^* 
Although  creditors  might  have,  been  entitled  to  certain  indemnification  securities 
in  the  hands  of  sureties  if  claimed  in  time,  to  do  so  more  than  twenty  years  after 
their  release  is  laches.'"'  Creditors  cannot  lay  claim  to  a  deceased  surety's  interest 
in  an  indemnity  mortgage  by  proceedings  against  other  sureties  to  which  neither 
the  heirs  nor  representatives  of  the  dead  surety  are  parties.^"  Although  a  principal 
quitclaims  land  to  his  surety  before  judgment  is  rendered  in  consideration  of  the 
surety's  payment  of  the  judgment,  the  latter  is  nevertheless  entitled  to  the  land 
as  surety.'^  Notes  executed  by  the  principal  for  payments  made  on  the  debt  by  the 
sureties  are  not  new  obligations  but  merely  evidence  of  the  old  one,  and  as  such  are 
protected  by  any  security  originally  executed  for  the  indemnification  of  the  surc- 
ties.^^ 


le.  Adams  v.  De  Frehn,  27  Pa.  Super.  Ct. 
184.  When  two  or  more  jointlv  pay  a  note 
on  which  they  are  jointly  liable  with  an- 
other, those  paying  may  maintain  a  joint  ac- 
tion against  their  co-surety  to  enforce  con- 
tribution.    Id. 

17.  Fanning  v.  Murphy  [Wis.]  105  N.  W. 
1056. 

18.  Immediately  upon  default,  the  surety 
may  pay  the  debt  for  his  protections,  such 
payment  being  compulsory.  Fanning  v.  Mur- 
phy [Wis.]  105  N.  W.  1056.  A  surety  may 
pay  off  the  debt  and  enforce  his  rights  of 
contribution  at  any  time  after  the  maturity 
of  the  debt.  Id.  The  fact  that  a  surety 
solely  to  protect  his  rights  of  contribution 
and  subrogation  pays  off  the  debt  in  the 
form  of  a  purchase  of  the  securities  does 
not  affect  his  rights  as  against  his  co-sure- 
ties.    Id. 

1».     In  re  Skiles'  Estate  [Pa. J    61  A.   246. 

20.  Caldwell  v.  Hurley  [Wash.]  83  P.  318. 
Under  subd.  2,  §  4798,  Balllnger's  Ann.  Codes 
&  St.,  the  liability  of  co-sureties  to  con- 
tribute is  an  implied  liability  arising  out  of 
a  written  agreement.  This  statute  is  pe- 
culiar, however,  and  unlike  most  statutory 
provisions  on  the  subject.  Id.  The  liability 
for  contribution  is  an  implied  liability.  Id. 
Where  a  surety  pays  off  a  judgment,  his 
remedy  against  a  co-surety  is  in  implied  as- 
sumpsit, not  on  the  judgment  which  has  be- 


come   extinguished   by    its   judgment.      Farl- 
ton  V.  Orr  [Tex.  Civ.  App.]   90  S.  W.   534. 

SI.  Rev.  St.  1899,  §  4519,  providing  that 
the  remedy  may  be  pursued  against  the  ex- 
ecutors and  administrators,  did  not  super- 
sede this  right.  Comstock  v.  Keating  [Mo. 
App.]  91  S.  W.  416. 

22.  Three  sureties  were  unsuccessful  in 
attempting  to  enforce  a  mortgage.  One  of 
them  refused  to  join  in  an  appeal  as  per 
his  agreement.  Held  he  could  not  recover 
against  the  other  two  on  a  note  given  by  the 
principal  covering  the  amount  he  had  paid 
and  whereon  the  other  two  were  sureties. 
Pollard  V.  Pittman   [Ind.  App.]    77  N.   E.   293. 

23.  Director  of  a  bank,  paying  obligation 
of  bank  with  bank's  money  wrongfully  in 
his  possession.  In  re  Skiles'  Estate  [Pa.]  61 
A.  245. 

24.  See  4  C.  L.  1605. 

25.  26,  27,  28,  20,  30.  Dyer  V.  Jacoway 
[Ark.]   88  S.  W.  901. 

31.  Tarlton  v.  Orr  [Tex.  Civ.  App.]  90  S. 
W.  534.  It  Is  no  evidence  of  bad  faith,  or 
that  land  was  not  accepted  in  satisfaction 
of  payment  of  a  debt,  that  the  principal  at 
the  time  of  conveyance  to  surety  had  al- 
ready forfeited  his  land  to  the  government, 
of  which  fact  the  surety  was  ignorant.    Id. 

32.  Pollard  v.  Pittman  [Ind.  App.]  77  N.  E. 
293. 
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§  7.  Eemedies  and  procedure.^^ — The  creditor  will  not  be  delayed  in  liis  rem- 
edy by  a  collateral  issue  between  principal  and  surety.^*  The  surety  of  a  bonded 
depositary  of  the  assets  of  a  banltrupt  is  without  priority.^'  Where  various  notes 
are  secured  by  mortgage,  and  equitable  foreclosure  is  sought  in  a  partition  proceed- 
ing to  which  both  the  mortgagor  and  mortgagee  are  parties,  it  can  not  be  main- 
tained that  a  particular  note  secured  by  the  mortgage,  but  upon  which  there  is  a 
suretj',  was  merged  in  the  finding  in  the  suit  in  partition  to  which  the  surety  was 
not  a  party.^"  The  payment  by  a  surety  of  a  judgment  against  the  principal  and 
surety  jointly 'extinguishes  the  judgment.^'  A  sxirety  may  offset  a  debt  due  to  his 
principal  from  the  creditor  in  a  suit  against  him.'*  The  petition  or  complaint  in  an 
action  against  the  surety  must  show  the  facts  necessary  to  establish  the  suretyship'" 
and  ripening  of  the  liability.*"  It  is  proper  to  permit  the  amendment  of  the  origi- 
nal petition  by  facts  setting  forth  more  clearly  the  suretyship.*^  In  an  action  against 
a  surety,  notice  to  him  of  the  default  of  the  principal  need  not  be  alleged  in  the 
complaint,  as  it  is  a  matter  of  defense.*^  A  suit  for  contribution  may  be  upon 
written  evidence  of  indebtedness,  in  which  case  period  of  limitation  would  be  that 
applicable  to  that  class  of  instruments,  or  to  sue  upon  the  implied  contract,  period 
of  limitation  that  applicable  to  implied  assumpsit.*'     In  actions  involving  surety- 


33.  See  4  C.  L.  1605. 

34.  Shank  v.  Washington  Exoh.  Bank 
[Ga.]   52  S.  E.  621. 

33.  American  Surety  Co.  v.  Akron  Sav. 
Bank  Co.,  6  Ohio  C.  C.  (N.  S.)  374.  An  Indi- 
vidual who  has  paid  money  to  the  govern- 
ment as  a  surety  acquires  the  right  of  pri- 
ority which  belongs  to  the  government,  and 
it  may  be  that  the  same  priority  extends  to 
one  who  has  satisfied  a  moral  obligation  by 
responding  as  surety  for  a  Federal  oflBcer  or 
employe.      Id. 

38.  Moorman  v.  Voss,  3  Ohio  N.  P.  (N.  S.) 
145. 

37.  Tarlton  v.  Orr  [Tex.  Civ.  App.]  90  S. 
W.   534. 

38.  Marcy  v.  Whallon,   115  111.  Opp.   435. 
33.     A    petition     which     alleges     that     the 

plaintiff  was  engaged  at  a  specified  salary 
to  carry  on  a  certain  business  for  the  de- 
fendants, who  were  to  become  responsible 
for  the  liabilities  Incurred  in  the  conduct 
thereof,  sets  forth  a  state  of  facts  which 
would  create  the  relation  of  principal  and 
surety,  upon  which  an  action  could  be  main- 
tained after  the  debts  have  become  due  to 
compel  the  defendants  to  pay  them.  Schick 
V.  Ott,  7  Ohio  C.  C.  (N.  S.)  325.  A  denial  of 
the  relation  of  surety  when  the  facts  are  ad- 
mitted out  of  which  the  law  infers  that  re- 
lation raises  no  issues.  Townsend  v.  Sulli- 
van   [Cal.  App.]    84  P.   435. 

40.  A  petition  in  a  suit  to  compel  a  prin- 
cipal to  pay  the  debts  to  save  his  surety  is 
open  to  demurrer  for  failure  to  allege  that 
such  debts  have  became  due.  Schick  v.  Ott, 
7  Ohio  C.  C.  (N.  S".)  325.  Where  one  becomes 
surety  for  payment  of  rent  upon  proof  of  de- 
mand, the  lessor  will  be  nonsuited  in  an  ac^ 
tion  against  the  surety  for  the  rent  on  fail- 
ure of  proof  of  demand  from  lessee.  Fol-'om 
V.  Squire  [N.  J.  Law]  60  A.  1102.  Where  an 
affidavit  admits  default  but  denies  that  no- 
tice thereof  was  given  within  the  period 
provided  for  in  the  contract,  it  is  presumed 
that  the  default  alleged  in  the  complaint  is 
referred  to,  and  the  question  should  have 
gone  to  a  jury.  Union  Surety  &  Guaranty 
Co.  v.- Stevenson,   27  Pa.   Super.  Ct.   324. 


41.  Fields  v.  Willis,  123  Ga.  272,  51  8.  B. 
280.  WJiere  a  bonding  company  (Jefended  on 
been  altered,  it  was  proper  to  allow  plaintiff 
the  ground  that  the  principal  contract  had 
to  amend  his  complaint  by  an  allegation  that 
defendant  executed  such  bonds  for  hire  and 
received  a  valuable  consideration  in  this  in- 
stance. Michigan  S.  S.  Co.  v.  American 
Bonding  Co.,  109  App.  Div.  55,  95  N.  T.  S. 
1034.  The  allowance  of  such  amendment  was 
not  an  adjudication  as  to  the  materiality  or  ' 
effect  of  evidence  necessary  to  support  the 
amendment.  Id.  Under  a  statute  providing 
that  the  allowance  of  an  amendment  shall 
not  be  binding  upon  persons  not  parties  +'> 
the  record,  sureties  on  attachment  bona  may 
contest  the  effect  of  an  amendment  to  the 
declaration  in  the  original  suit  (Morton  v. 
Shaw  [Mass.]  77  N.  E.  633),  but  where  the 
amendment  merely  puts  the  cause  of  action 
in  proper  form,  it  is  binding  on  the  sureties 
(Id.).  Where  the  original  court  founded  on 
a  written  contract  of  sale  was  amended  so 
as  to  declare  on  an  oral  contract  of  which 
the  writing  was  a  memorandum,  the  sureties 
are  bound,  Morton  v.  Shaw  [Mass.]  77  N.  B. 
633.  Mere  correction  of  a  clerical  error 
does  not  affect  the  binding  force.  Id.  In  an 
action  by  the  surety  against  the  principal, 
an  amendment  that  the  surety  "gave"  <Ie- 
fendant  the  money  borrowed  by  defendant 
from  a  third  person  was  properly  denied  as 
involving  a  contradiction  under  the  plead- 
ings. Townsend  v.  Sullivan  [Cal.  App.]  84 
P.   435. 

-  42.  Stewart  v.  Knight  &  Jillson  Co.  [Ind.] 
76  N.  E.  743.  The  requirement  of  §  5833,  as 
to  notice  by  a  surety  to  the  principal  debtor, 
must  be  strictly  complied  with,  and  where 
the  principal  debtor  is  a  woman,  notice  to 
her  husband  does  not  satisfy  the  statute. 
Moorman  v.  Voss,  3  Ohio  N.  P.   (N.  S.)   145. 

43.  Bigby  v.  Douglas,  123  Ga.  635,  51  S.  E. 
606.  A  surety  to  obtain  the  benefit  of  arti- 
cles 3815,  3813,  Rev.  Civ.  St.  1895,  giving 
him  right  to  litigate  question  of  suretyship 
and  entitling  him  to  execution  as  assignee 
of  a  judgment  against  the  principal  he  has 
been    compelled    to    pay,    should    plead    the 
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ships  it  is  not  always,  necessary  to  implead  the  principal^*  or  the  surety,*'  or  a  co- 
surety.*" A  surety  may  be  sued  in  the  county  of  the  principal's  residence,  whereas 
a  guarantor  must  be  sued  in  the  county  of  his  residence.*^  A  bill  charging  liability 
upon  the  estate  of  a  decedent  and  upon  his  sureties,  making  the  personal  representa- 
tives, heirs,  and  distributees  of  the  principal  and  the  sureties  defendants,  praying 
for  special  and  general  relief,  under  the  latter  prayer  confers  jurisdiction  upon  the 
court  to  grant  relief  against  the  personal  representatives  of  the  sureties.*'  It  is 
competent  for  a  surety  to  show  his  good  faith  in  making  settlements  with  creditors 
in  order  to  limit  his  own  and  his  co-sureties'  liability.*"  The  fact  that  an  apparent 
co-purchaser  is  a  surety  may  be  shown  orally.'^"  Illustrations  of  what  evidence  is 
admissible  are  given  in  the  notes."^ 

Stjkface  Wateks;   Stjrpltjsage;   Subeoqates;   Sukvetors;   Sttevtvoiiship;    Sitspension  of 
PowEE  OF  Alienation;  Taking  Case  feom  Juby,  see  latest  topical  Index. 


question  of  suretyship  and  have  the  same 
adjudicated  on  the  trial.  Tarlton  v.  Orr 
[Tex.  Civ.  App.]  90  S.  W.  534.  By  signing 
and  filing  an  injunction  bond  with  the  clerk, 
the  sureties  submit  themselves  to  the  Juris- 
diction of  the  court  so  that  any  assessment 
of  damages  for  its  breach  will  bind  them 
without  notice.  Under  Rev.  St.  1899,  5  3640. 
Sutlift  V.  Montgomery  [Mo.  App.]  92  S.  W. 
515.  A  charge  to  a  jury  which  declared  that 
the  bonding  company  was  a  surety  for  hire, 
but  was  nevertheless  a  surety,  a  favorite  of 
the  law  and  entitled  to  all  the  rights  a  pri- 
vate person  would  be  entitled  to,  is  not  prej- 
udicial to  the  company.  American  Bonding 
Co.  V.  Ottumwa  [C.  C.  A.]   137  F.  572. 

44.  In  an  action  against  a  surety  the 
principal  Is  not  a  necessary  party.  Stewart 
v.  Knight  &  Jillson  [Ind,]  76  N.  E.  743. 

45.  In  a  suit  by  an  Innocent  holder  of  a 
note  against  the  maker,  the  latter  may  bring 
a  cross-complaint  impleading  the  payee,  to 
which  cross-complaint  a  surety  on  the  note 
is  not  a  necessary  party.  First  Nat.  Bank 
v.  Dutcher  [Iowa]  104  N,  W.  497. 

46.  In  an  action  by  the  administratrix  of 
a  surety  to  recover  from  the  principal  an 
amount  paid  by  her  in  discharge  of  the  debt, 
the  estate  of  a  co-surety  is  not  a  necessary 
party.  Townsend  v.  Suljivan  [Cal.  App.]  84 
P.  435. 

47.  Fields  v.  Willis,  123  Ga.  272,  51  S.  E. 
280. 

48. 
49. 
21. 

no. 

seller, 


Turk  V.  Ritchie  [Va.]  52  S.  E.  339. 
Bleakley  v.  Adelman,  27  Pa.  Super.  Ct. 


At  least  against  all  parties  except  the 
and  probably  against  him.  unless  his 
rights  under  the  written  contract  are  preju- 
diced thereby.  First  Nat.  Bank  v.  Dutcher 
[Iowa]  104  N.  W.  497.  A  maker  of  a  prom- 
issory note  could  have  shown  that  he  was  in 
fact' a  mere  surety  had  this  case  not  been  af- 
firmed on  other  grounds.  Baldwin  v.  Daly 
[Wash.]  83  P.  724.  This  is  true  even  after 
judgment  has  been  entered  against  both  as 
principals.     First     Nat.     Bank     v.     Dutcher 


[Iowa]  104  N.  W.  497.  In  a  suit  brought 
•igainst  several  defendants.  It  may  be  proved 
by  parol  either  before  or  after  judgment  that 
some  of  them  are  sureties.  Shank  v.  Wash- 
ington Exch.  Bank  [Ga.]  52  S.  E.  621.  Under 
Negotiable  Instruments  Act  CL.  1899,  p.  361), 
§  122.  requiring  a  "renunciation"  of  a  holder's 
right.s  against  any  party  to  the  •  instrument 
to  be  In  writing,  a  release  of  a  surety  on  a 
note  cannot  be  shown  by  parol.  Baldwin  v. 
Daly  [Wash.]  83  P.  724. 

51.  Evidence  as  to  whether  the  obligee 
requested  a  surety  from  the  principal  held 
immaterial.  Oates  v.  Morton  Hardware  Co, 
[Ala.]  40  So.  509.  In  an  action  by  the  surety 
to  recover  money  paid  for  the  principal,  evi- 
dence of  a  declared  Intention  of  the  surety 
to  give  the  money  to  the  principal  excluded 
as  varying  terms  of  written  contract.  Town- 
send  V.  Sullivan  [Cal.  App.]  84  P.  435.  It  be- 
ing admitted  that  the  surety  had  mortgaged 
property  in  which  she  was  Interested  to  se- 
cure the  payment  of  the  debt  of  the  prin- 
cipal, the  extent  of  that  Interest  was  Imma- 
terial In  an  action  by  the  administratrix  to 
recover  the  amount  of  the  debt  which  she 
had  paid.  Id.  The  question  whether  de- 
fendant had  assumed  to  pay  for  goods  fur- 
nished another  being  at  issue,  evidence  as  to 
whether  the  latter  ever  offered  to  pay  the 
hill  held  admissible.  Giles  v.  Morton 
Hardware  Co.  fAla.]  40  So,  509.  Evidence 
that  the  principal  showed  the  surety  In  the 
absence  of  the  obligee  a  set  of  plans  as  the 
ones  agreed  on  is  inadmissible  as  mere  hear- 
say. Thompson  v,  Chaffee  [Tex.  Civ.  App.] 
13  Tex.  Ct.  Rep.  167,  89  S.  W,  2S5.  But  It  Is 
permissible  for  sureties  to  testify  that  they 
signed  an  Indemnity  bond  with  reference  to 
one  set  of  plans  and  did  not  know  or  con- 
sent to  the  second,  regardless  of  whether 
ohlipree  was  present  or  not.  Id.  Whether 
certain  facts  create  an  original  obligation  or 
that  of  a  surety  Is  a  question  of  law  for  the 
court.  Objection  to  question  asked  witness 
whether  defendant  acted  as  his  surety  prop- 
erly sustained.  Gates  v.  Morton  Hardware 
Co.  [Ala.]  40  So.  B09. 
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5  1.  Xaturc  and  Kinds,  and  Poircr  to  Tax 
(IU02).  Municipal  Corporations  (1604).  Con- 
struction of  Tax  Laws   (1604). 

§  2.  Persons,  Objects,  and  Interests  Tax- 
able (1605). 

A.  Taxable   Property  and  Its   Classifica- 

tion   (1605). 

B.  The  Persons  Liable   (1606). 

C.  Corporations,    and    Corporate    Stocks 

and  Property  (1607).  Corporate 
Franchises  and  Privileges  (1607). 
Stocks  (1609).  Banks  and  Trust 
Companies  (1610).  Corporate  Capi- 
tal and  Other  Property  (1611). 
Foreign  Corporations  (1612). 

D.  Public  Property  (1612). 

E.  Realty   (1613). 

F.  Personalty    (1613). 

§  3.     Exemption  from  Taxation   (1613). 
§  4.     Place  of  Taxation  (161S). 
§  5.      Assessment,     Rating,     and    Valuation 
(1618). 

A.  Necessity  for  Assessment  (161S). 

B.  Assessing  Officers  (1618). 

C.  Formal      Requisites      (1619).       Notice 

(1619).  The  Roll  or  List  (1619). 
Irregularities  (1620).  Lists  by 
Taxpayers  (1621). 

D.  Valuation  of  Taxable  Property  (1622). 

In  General  (1622).  Valuation  of 
Corporate  Property,  Stock,  and 
Franchises    (1623). 

E.  Reassessment;        Omitted        Property 

(1625). 
§  0.     Canalization,  Correction,  and  Revleir 
(1627).     Review  by  the  Courts    (1629). 
§  7.     I.e-Fles  and  Tax  Lists  (1030). 
§  8.     Payment    and   Commntution    (1632). 
§   9.     Lien   and  Priority    (1633). 


§  10.     Relief    from    Illegal     Taxes     (1634). 

Recovery     Back     of    Payments     (1636).     Re- 
funding   (1637). 

§  11.     Collection  (1638). 

A.  Collectors;    Their    Authority,    Rights, 

and  Liabilities  (1638). 

B.  Methods     of     Collection     In     General 

(1638). 

C.  Procedure  in  Actions  at  Law  (1S39). 

D.  Interest  and  Penalties   (1643). 
§  12,     Sale  for  Taxes  (1643). 

A.  Prerequisites  to  Sale   (1643). 

B.  Conduct  of  Sale   (1644). 

C.  Return     of     Sale     and     Confirmation 

Thereof  (1644). 

§  IS.  Redemption  (1645).  Notice  of  the 
Expiration  of  the  Period  of  Redemption 
(1646). 

§  14.     Tax  Titles   (1647). 

A.  Who  May  Acquire   (1647). 

B.  Bights   and  Estate  Acquired  by   Pur- 

chaser at  Sale  (164?). 

C.  Tax  Deeds   (1649). 

D.  Remedies    of   Original    Owner    (1651). 

Limitations  (1654). 

E.  Acquisition    of    Title    by    State    and 

Transfer  Thereof  (1656). 
§  IS.     Inlieritance      and      Transfer      Taxes 
(1656). 

A.  Nature     of,     and     Power     to     Impose 

(1656). 

B.  Successions    and    Transfers    Taxable, 

and  Place  of  Taxation  (1667). 

C.  Accrual  of  Tax  (1660). 

D.  Appraisal  and  Collection   (1660). 
§  16.     License  Taxes  (1661). 

§   17.     Income  Taxes   (1663). 
§  18.      Distribution       and       disposition       of 
Taxes  Collected  (1664). 


§  1.  Nature  and  hinds,  and  power  to  tax.^^ — A  tax  is  an  enforced  contribu- 
tion from  a  citizen  to  the  state  to  be  applied  for  governmental  or  public  purposes."* 
It  is  not  a  "debt."" 

The  poVer  to  tax  is  an  attribute  of  sovereignty  necessarj'  not  only  to  the  public 
welfare  but  to  the  maintenance  of  the  government,  and  hence  subject  to  no  limita- 
tion or  restriction  beyond  those  set  up  in  the  fundamental  law,°°  or  found  in  the 
structure  of  the  government  itself. "^  There  are,  however,  several  well  defined  limi- 
tations upon  the  power,  some  of  which  have  been  expressly  incorporated  in  the 
written  fundamental  law  of  the  nation  and  the  various  states.  Thus,  the  provisions 
of  the  Federal  constitution  guarantying  equal  protection  of  the  laws,°^  forbidding 


52.  Special  assessments,  6  C.  L.  1158,  and 
Internal  Revenue  Laws,  6  C.  L.  161,  are  given 
separate  treatment.  • 

53,  54.     See  4  C.  C  1605. 

55.  A  tax  is  not  a  debt  in  the  sense  that 
it  will  be  barred  by  a  statute  of  limitations 
against  actions  on  open  account  or  on  im- 
plied contract.  Georgia  R.  &  Banking  Co. 
v.  Wright  [Ga.]   53  S.  E.  251. 

56.  Washington  Nat.  Bank  v.  Daily  [Ind.] 
77  N.  E.  53. 

37.  "The  only  security  against  the  abuse 
of  this  power   [of  taxation]  is  found  in  the 


-tructure  of  the  government  Itself.  In  im- 
•osing  a  tax  the  legislature  acts  upon  its 
constituents.  This  is,  in  general,  a  sufficient 
security  against  erroneous  and  oppressive 
axation."     Michigan  Cent.  R.  Co.  v.  Powers 

201  U.  S.   245,   50  Law.   Ed. (quoting  from 

■VlcCulloeh    V.   Maryland,    4    Wheat.    316,   423); 
Succession  of  Levy  [La.]  39  So.  37. 

58.  The  New  York  mortgage  tax  law. 
Laws  1905,  c.  729,  §  307,  Is  held  not  to  deny 
equal  protection  of  the  laws,  since,  though 
applicable  only  to  mortgages  recorded  after 
July  1,  1905,  it  makes  no  distinction  between 
persons     in     the     same    class    or    condition 
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the  deprivation  of  property  without  due  process  of  law,'*  and  denying  to  states  the 
right  to  tax  objects  of  interstate  commerce ;°"  and  provisions  of  state  constitutions/^ 
such  as  those  restricting  the  rate  of  taxation,  and  the  purposes  for  which  taxes  may 
be  imposed,"^  and  requiring  uniformity  ajid  equality^^  within  the  limits  of  the  ta:xing 
authority,"*  must  not  be  violated.  It  is  also  essential  to  the  validity  of  a  tax  that 
the  property  taxed  shall  be  within  the  ten-itorial  Jurisdiction  of  the  taxing  power."" 


People  V.  Ronner,  95  N.  Y.  S.  518;  Id..  110 
App.  Div.  816,  97  N.  Y.  S.  550.  The  North 
Carolina  road  tax  law  does  not  discriminate 
between  the  inhabitants  of  towns  and  of 
the  country,  since  inhabitants  of  towns, 
though  not  required  to  work  on  roads,  are 
under  greater  expense  for  city  streets.  State 
V.  Wheelfr  IN.  C]  53  S.  E.  358.  The  North 
Carolina  'statute  requiring  citizens  to  con- 
tribute four  days'  labor  per  year  on  the 
public  highways  or  to  make  a  money  pay- 
ment in  lieu  thereof,  is  held  not  objection- 
able as  double  taxation,  though  the  roads 
are  worked  in  part  by  funds  derived  from 
taxation.  Requirement  of  labor  is  not  a 
"property"  tax,  time  and  labor  not  being 
property  in  this  sense.  Id.  The  fourteenth 
amendment  to  the  Federal  constitution  was 
not  designed  to  prevent  a  state  from  chang- 
ing its  system  of  taxation  in  all  proper  and 
reasonable  ways,  nor  to  compel  the  states 
to  adopt  an  iron  rule  of  equality  to  pre- 
vent the  classification  of  property  for  taxa- 
tion, or  the  imposition  of  different  rates 
upon  different  classes.  It  is  enough  that 
there  is  no  discrimination  in  favor 
of  one  as  against  another  of  the  same 
class,  and  that  the  method  of  assess- 
ment and  collection  is  not  inconsistent  with 
natural  justice.  Michigan  Cent.  B.  Co.  v. 
Powers.  201  U.  S.  245,  50  Law  Ed. — .  XJ.  S. 
Const.,  Amend.  14,  does  not  require  equality 
of  taxes  by  state.  State  v.  Wheeler  [N.  C] 
53  S.  B.  358.  „     , 

59.  Laws  1905,  c.  729,  §  307  (New  York 
mortgage  tax  law),  does  not  violate  due 
process  of  law  requirement.  People  v.  Ron- 
ner, 95  N.  Y.  S.  518;  Id.,  110  App.  Div.  816, 
97  N.  Y.  S.  550.  . 

60.  A  license  tax  on  a  corporation  which 
sells  oil  from  barrels,  tanks,  or  wagons  of 
the  corporation  is  not  a  tax  on  interstate 
commerce,  since  the  property  of  the  corpora- 
tion is  in  the  state  and  mingled  with  the 
mass  of  other  property  therein.  Standard 
Oil  Co  V.  Fredericksburg  [Va.]  52  S.  E.  817. 
A  license  tax  on  a  foreign  corporation  en- 
gaged in  interstate  commerce  is  not  a  tax 
on  interstate  commerce.  American  Smelting 
&  Renning  Co.   v.   People   CColo.]    82   P.   531. 

61.  The  Michigan  railroad  tax  law  does 
not  violate  the  provision  of  the  Michigan 
constitution  requiring  tax  laws  to  distinct- 
ly state  the  tax  and  the  object  to  which  it 
is  to  be  applied.  Michigan  Railroad  Tax 
Cases  138  P.  223.  New  York  mortgage  tax 
law  does  not  interfere  with  freedom  to  con- 
tract or  the  home  rule  principle.  No  power 
of  "assessing"  is  withdrawn  by  the  act  from 
locn  1  assessors.  People  v  Konner,  9  5  N  Y. 
S  51S;  Id.,  110  App.  Div.  816,  97  N.  Y.  S.  550. 
There  is  no  constitutional  prohibition  against 
double    taxation.     State   v.   Wheeler    [N.    C] 

53  S.  E.   358.  ,    ,  r.     T 

62.  Laws  1903,  c.  551,  as  amended  by  Laws 


1905,  c.  667,  does  not  violate  Const,  art.  5. 
S§  1,  2,  requiring  poll  taxes  to  be  applied  to 
education  and  support  of  the  poor.  State  v. 
Wheeler  [N.  C]  53  S.  E.  358. 

63.  Sess.  Laws  1905,  p.  273,  provides  that 
where  live  stock  is  pastured  in  more  than 
one  county  during  the  year,  it  shall  be  sub- 
ject to  taxation  in  each  county  in  propor- 
tion to  the  time  it  remains  in  each.  It  also 
provides  for  payment  of  taxes  in  the  home 
county  for  the  full  year  at  the  rate  of  the 
last  preceding  levy,  if  the  owner  of  the  stock 
has  no  realty  liable  for  the  tax.  The  act 
fails  to  provide  for  any  equalization  or  ad- 
justment in  case  the  rate  for  the  "last  pre- 
ceding year"  should  be  different  from  that 
of  the  current  year.  Held  owners  of  stock 
who  have  no  realty  are  not  taxed  at  the 
same  rate  as  owners  of  other  property,  and 
the  law  is  tmconstitutional  under  Const,  art. 
1,  §  32,  and  art.  9,  §  1.  Lake  County  v. 
Schroder  [Or.]  81  P.  942.  Sess.  Laws  1903. 
p.  290,  c.  151,  requires  payment  of  fees  to 
clerk  in  probate  proceedings,  proportionate 
to  the  amount  of  the  estate,  to  be  paid  in- 
to the  county  funds.  The  tax  is  construed 
as  a  property  tax  and  violates  Const,  art.  7. 
5§  1,  2,  9,  requiring  property  to  be  taxed 
in  proportion  to  its  value  and  at  an  equal 
and  uniform  rate.  State  v.  Case  [Wash.] 
81    P.    554. 

NOTE.  "Fees"  as  taxes!  "If  a  charge, 
though  in  the  statute  authorizing  it  desig- 
nated as  a  'fee,'  is  in  fact  based  entirely 
upon  a  property  valuation  and  not  upon 
actual  and  necessary  services  rendered  or 
to  be  rendered,  it  is  a  property  tax,  rather 
than  a  fee  for  services.  State  v.  Gorman, 
40  Minn.  232,  41  N.  W.  948;  State  v.  Mann, 
76  Wis.  469,  45  N.  W.  526;  Fatjo  v.  Pflster. 
117  Cal.  S3,  48  P.  1012.  A  law  providing 
for  the  collection  of  a  'fee,'  which  has  for 
its  direct  and  only  purpose  the  creation  of 
a  fund  by  an  exaction  on  property  to  be 
paid  into  the  state  treasury  to  be  used  in- 
discriminately for  any  and  all  public  pur- 
poses creates  a  tax.  Pittsburg,  C.  &  St.  L. 
R.  Co.  V.  State,  49  Ohio  St.  189,  30  N.  W.  435, 
directly  in  point;  and  by  way  of  inference 
In  re  Wau  Yin,  22  F.  701,  where  a  charge  as 
a  'license  fee'  was  held  to  be  a  tax  because 
the  charge  was  mucli  greater  than  the  ser- 
vice rendered  would  warrant." — 4  Mich.  L. 
B.  169. 

64.  Acts  1904,  c.  167.  which  purports  to 
incorporate  a  town  and  to  exempt  tlie  inhabi- 
tants from  certain  county  taxes,  is  uncon- 
stitutional, violating  Const,  art.  13,  §  16S,  re- 
quiring uniformity  of  taxation  on  the  same 
class  of  subjects  within  the  taxing  authority. 
Campbell  v.   Bryant    [Va.]    52   S.   E.   638. 

05.  A  tax  in  Kentucky  on  the  rolling 
stock  of  a  corporation  permanently  employ- 
ed and  located  in  other  states,  under  Ky. 
St.   §   4020.  is  a  denial  of  due  process  of  law. 


1G04 


TAXES  §  1. 


6  Cur.  Law. 


Municipal  corporations^^  have  no  inherent  powers  of  taxation  but  possess  only 
such  as  are  expressly  delegated  to  them.''  The  control  of  the  legislature  over  the 
power  of  taxation  delegated  to  municipal  corporations  is  subject  to  the  prohibition 
of  the  Federal  constitution  against  legislation  impairing  the  obligation  of  contracts,*® 
and  a  law  restricting  or  withdrawing  from  such  a  corporation  the  power  to  tax  to 
such  an  extent  as  to  impair  the  obligation  of  its  contracts,  made  upon  a  pledge, 
expressly  or  impliedly  given,  that  it  shall  be  exercised  for  its  fulfillment,  is  void.*" 
Thus,  a  statute  limiting  the  county  tax  rate  for  various  purposes,,  and  also  placing 
a  limitation  upon  the  total  rate  for  all  purposes,'"  thereby  authorizing  county  au- 
thorities to  dispense  with  a  levy  for  the  sinking  fund  to  pay  its  bonded  indebted- 
ness, is  invalid.'^  Legislative  control  over  municipal  taxation  is  also  subject  to 
provisions  of  the  state  constitutions  restricting  the  power  of  the  legislature  with 
respect  to  municipal  affairs.'''  The  power  of  a  de  facto  municipal  corporation  to 
levy  taxes  for  authorized  municipal  purposes  cannot  be  collaterally  attacked  in  a 
proceeding  to  collect  the  tax.'* 

Construction  of  tax  lawsJ* — The  language  of  a  law  providing  for  a  constitu- 


Union  Refrigerator  Transit  Co.  v.  Kentucky. 
199  U.  S.  194,  50  Law  Ed. — .  Property  placed 
outside  the  limits  of  a  municipality  by  a 
change  in  its  territorial  limits  is  not  liable 
to  taxation  for  bonds  issued  by  the  munici- 
pality before  its  territory  was  reduced  (Miller 
V.  Pineville  [Ky.]  89  S.  W.  261),  even  though 
property  o-wners  in  the  territory  taken  from 
the  municipality  agreed  to  pay  their  portion 
of  the  debts  of  the  municipality  (Id.).  The 
power  to  levy  taxes  rests  alone  with  the  legis- 
lature. It  Is  not  the  subject  of  agreement. 
Id.  Assessment  of  property  to  a  nonresi- 
dent owner  is  a  jurisdictional  defect,  not 
curable  by  Laws  1904,  c.  234,  curing  Irregu- 
larities In  taxes  In  city  of  Poughkeepsie. 
Rowley  v.  Poughkeepsie,  106  App.  Div.  258, 
94  N.  Y.  S.   454. 

66.  See   4   C.  L..   1608,  n    65   et  seq. 

67.  Applied  to  county  courts.  Southern 
R.  Co.  V.  Hamblen  County  [Tenn.]  92  S.  W. 
238.  Thus,  counties  of  Tennessee  cannot 
levy  and  collect  for  general  county  pur- 
poses taxes  in  excess  of  the  amount  allowed 
by  law  (Southern  R.  Co.  v.  Hamblen  County 
[Tenn.]  92  S.  W.  238),  and  taxes  for  general 
purposes  in  excess  of  the  statutory  limit 
are  invalid,  though  styled  in  the  levy  as 
"special"  taxes  (Id.).  County  court  has  no 
power  to  levy  "special"  tax  to  defray  ex- 
pense of  suppressing  smallpox  epidemic  and 
to  repay  loan  from  sinking  fund.  Id.  Act 
March  7,  1901  (P.  L..  40).  pars.  4  and  22  of 
§  3.  art.  9,  authorizing  license  taxes  by 
cities  of  the  second  class  does  not  authorize 
a  tax  of  25  cents  per  lineal  foot  of  street 
railways,  this  being  a  property  tax  though 
designated  a  "license"  tax  by  the  ordinance. 
Pittsburgh  Rys.  Co.  v.  Pittsburg,  211  Pa.  479, 
60  A.  1077. 

68.  e».  Fremont,  etc.,  R.  Co.  v.  Pennington 
County    rS.    D.]    105   N.   W.   929. 

70.  Laws  1899.  c.  41.  §  3,  held  to  limit 
county  rate  to  8  mills  for  all  purposes.  pVe- 
mont.  etc..  R.  Co.  v.  Pennington  County 
[S.   D.]    105    N.   W.   929. 

71.  Laws  1S99,  o.  41,  §  3,  authorizes  taxes 
for  purposes  other  than  the  sinking  fund 
up  to  the  limit,  and  thus  authorizes  omis- 
sion of   a   levy  for  that  fund,   and   is   hence 


invalid.     Fremont,  etc.,  R.  Co.  v.  Pennington 
County    [S.   D.]    105  N.   W.   929. 

Note:  On  this  question  see  Von  Hoffman 
V.  Quincy,  4  Wall.  [V.  S.]  535,  18  Law.  Ed. 
403;  Wolff  V.  New  Orleans.  103  U.  S.  358, 
■26  Law.  Ed.  395;  Ralls  County  Court  v.  U. 
S.,  105  U.  S.  733,  26  Law.  Ed.  1220;  and  Port 
of  Mobile  v.  Watson.  116  U.  S.  289,  29  Law. 
Ed.  633,  cited  in  4  Mich.  L.  R.  651,  in  a  com- 
mentary on  Fremont,  etc.,  R.  Co.  v.  Penning- 
ton  County    [N.    D.]    105    N.   W.    929. 

72.  Act  of  May  10,  1901,  authorizing 
towns  to  issue  bonds  to  acquire  and  im- 
prove parks,  and  to  provide  a  tax  to  pay 
the  same,  is  violative  of  Const,  art.  4,  §  22, 
orohihiting  regulation  of  township  affairs, 
by  local  or  special  laws.  West  Chicago 
Park  Com'rs  v.  Chicago,  216  111.  64,  74  N. 
E.  771.  Const,  art.  9,  §  10.  prohibiting  the 
general  assembly  from  imposing  taxes  on 
municipal  corporations  or  their  Inhabitants 
for  corporate  purposes,  is  not  violated  by 
(jaws  1893.  p.  136.  authorizing  city  treasur- 
ers to  retain  a  portion  of  the  interest  on 
funds  under  their  control.  City  of  Chicago 
V.  Wolf  rill.]  77  N.  E.  414.  Const,  art.  11, 
5  12,  prohibiting  the  legislature  from  im- 
posing taxes  on  municipalities  for  munici- 
pal purposes,  and  providing  for  the  vest- 
ing of  the  power  to  impose  such  taxes  on 
the  municipalities  themselves,  is  not  violated 
by  Acts  1903,  c.  186.  requiring  submission  of 
a  proposed  charter  amendment  to  vote  of 
the  people,  though  such  requirement  will 
entail  expense  to  the  municipality.  Hind- 
man  V.  Boyd    [Wash.]    84   P.    609. 

73.  People  v.  Pederson    [HI.]   77  N.   E    251 

74.  NOTE.  Constrnotfonof  tax  laws:  "No 
consistent  rule  for  the  interpretation  of  tax 
laws  has  been  laid  down  by  the  authorities 
Precedents  can  be  cited  from  courts  of  high 
standing  in  large  numbers  to  sustain  al- 
most any  view  contended  for.  The  construc- 
tion is  sometimes  aggressively  hostile  to  the 
state  (Blackwell  on  Tax  Titles,  728.  approved 
in  Buell  V.  Boylan.  10  S.  D.  ISO.  72  N  W  406) 
requires   the   resolution    of  doubts   against    it 


(Commercial  Bank  v.  Sanford.  103  P    98    100) 
and   denies   the   propriety   of   applying   thi 
to  any  equitable  considerations  (Lord  Cal 


ere- 
rns. 
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tioTial  methorl  of  taxation  i8  to  be  construed  fairly  and  reasonably  so  as  to  effectuate 
legis<lrttive  intention,  and  to  compel  property  protected  by  the  state  to  contribute 
its  ratable  share  of  public  revenue,  and  to  avoid  discrimination  in  taxation  between 
property  owners."  The  validity  of  a  statute  providing  for  a  method  of  taxation 
for  property  of  a  particular  class  cannot  be  attacked  on  the  ground  that  officesrs 
executing  the  law  have  systematically  undervalued  other  property,  thereby  causing 
an  inequality  in  taxes.^*  Statutes  imposing  restrictions  upon  business  or  the  com- 
mon occupations  of  the  people,  or  levying  a  tax  upon  them,  aij^  to  be  construed 
strictly."  The  rule  that  in  case  of  doubt  as  to  the  validity  of  a  tax  the  doubt  is  to 
to  be  resolved  in  favor  of  the  citizen  is  not  applicable  in  construing  a  statute  im- 
posing a  license  fee  on  foreign  corporations.'*  Repeals  and  revisions  of  revenue 
laws  have  a  prospective  operation  only,  unless  the  legislative  intent  to  the  contrary 
clearly  appears.'"  The  construction  of  particular  statutes,  not  included  under  the 
general  principles  already  discussed,  is  treated  in  the  note.*" 

§  2.  Persons,  objects,  and  interests  taxable.  A.  Taxable  property  and  its 
classification."^ — The  legislature  has  power  to  classify  persons  or  property  for  pur- 
poses of  taxation,*''  and  to  impose  different  rates  upon  different  classes,*^  or  to  tax 


In  Partington  v.  Attorney  Gen.,  Ij.  R.  4 
H.  L.  100.  122>.  More  frequently  the  con- 
struction Is  merely  strict.  'A  tax  cannot  be 
imposed  without  clear  and  express  words 
for  tiiat  purpose."  Pollock.  C.  J.,  in  Burr  v. 
Scuddua.  11  Exch.  191,  approved  in  U.  S.  v. 
Isham,  17  Wall.  [U.  S.]  504,  21  Law.  Ed.  728, 
and  in  Treat  v.  VSThite,  181  U.  S.  264.  45  Law. 
Ed.  853,  In  an  Increasing  degree,  however,  the 
tendency  is  to  construe  tax  laws,  not  literally, 
but  liberally,  to  effectuate  their  manifest 
and  reasonable  purpose,  and  in  the  light  of 
surrounding  circumstances.  Treat  v.  White, 
181  U.  S.  264,  45  Law.  Ed.  853.  'Revenue 
statutes  are  not  to  be  regarded  as  penal, 
and  therefore  to  be  construed  strictly.  They 
are  remedial  in  their  character,  and  to  be 
construed  liberally,  to  carry  out  the  pur- 
poses of  their  enactments."  Swain,  J.,  in 
United  States  v.  Hodson,  10  Wall.  [U.  S.] 
395,  406.  19  Law.  Ed.  937.  And  see  Cliquot 
V.  Cham,  3  Wall.  [U.  S.]  114,  18  Law.  Ed.  116; 
Taylor  v.  U.  S..  3  How.  [U.  S.]  197,  210,  11 
Law.  Ed.  659.  Much  of  the  apparent  incon- 
sistency of  the  formulas  used  will  disappear 
■when  they  are  confined  to  the  tacts  involved 
In  the  decision  under  consideration,  espe- 
cially with  reference  to  whether  the  matter 
for  determination  be  the  right  of  the  state 
to  tax.  the  legal  sufficiency  of  the  language 
employed,  or  the  machinery  prescribed,  the 
creation  of  the  tax  by  officials  of  the  law, 
or  its  collection.  Usually  a  construction, 
liberal  to  the  state,  is  .applied  to  the  earlier 
stages  of  tax  proceedings  which  are  an- 
terior to  the  attempt  by  the  state  to  collect 
the  tax,  as  to  the  method  of  taxation  and 
the  determination  of  a  sum  to  be  collected 
as  a  tax;  while  a  construction,  strict  as 
against  the  state.  Is  applied  to  the  later 
proceedings  to  seize  and  sell  property  In 
satisfaction  of.  or  otherwise  to  collect,  the 
tax  as  thus  ascertained.""  Jaggard,  J.,  in 
State  V.  Western  Union  Tel.  Co.  [Minn.]  104 
N.    W.    570. 

75.     State     V.     Western       Union    Tel.     Co. 
tMinn.]    104  N.  W.  567. 


76.  Michigan  Railroad  Tax  Cases,  138  F. 
223. 

77.  Lockwood  V.  District  of  Columbia,  24 
App.    D.    C.    570. 

78.  Standard  Oil  Co.  v.  Commonwealth 
[Va.]    52  S.   E.   390. 

70.  The  right  to  redeem  from  a  tax  sale 
made  under  Laws  1890,  c.  132,  was  a  "right 
accrued,""  and  was  perpetuated  as  it  existed 
under  that  act,  including  the  provisions  for 
terminating  and  exercising  the  right  by  the 
saving  provisions  contained  In  Rev.  Codes 
1895.  §  2686,  though  the  code  of  1895  repealed 
the  revenue  laws  of  1890.  Blakemore  v. 
Cooper  [N.  D.]  106  N.  W.  566.  Provisions  of 
Rev.  Codes  1895,  and  Laws  1897,  c.  126.  and 
Laws  1901,  c.  166,  .relating  to  redemption 
from  tax  sales,  are  prospective  and  do  not 
apply  to  certificates  Issued  under  former 
statutes.     Id. 

80.  Poll  tax  authorized  by  Const,  art.  13, 
5  12,  levied  and  collected  for  the  benefit  of 
the  state  school  fund,  is  a  state  tax.  Ala- 
meda County  V.  Dalton  [Cal.]  82  P.  1050. 
Under  the  alternative  road  law  of  1891,  each 
male  citizen  between  the  ages  of  16  and  50 
years  is  subject  to  road  duty.  Under  the 
act  of  1896,  as  amended,  each  male  inhabi- 
tant between  21  and  50  Is  subject  to  such 
duty.  The  latter  act  does  not  repeal  the 
former,  though  there  are  some  differences  in 
the  two;  each  applies  where  It  has  been 
adopted  in  the  manner  provided  therein. 
Maxwell   v.   Willis.    123  Ga.    319,   51   S.  E.   416. 

81.  See  4  C.  L.   1609. 

82.  The  fourteenth  amendment  to  the 
Federal  constitution  is  not  violated  by  the 
classification  of  property  for  purposes  of 
taxation.  Michigan  Railroad  Tax  Cases,  138 
F.  223.  Thus,  the  Michigan  railroad  tax 
law,  which  places  the  property  of  railroad 
corporations  In  a  separate  class  for  purposes 
of  taxation  is  valid.      Id. 

S3.  Michigan  Railroad  Tax  Cases,  138  F. 
223.  A  state  may  separate  a  particular  class 
of  property,  sub.iect  it  to  assessment  and 
taxation  In  a  mode  and  at  a  rate  different 
from    that    upon    other    property.     M'ohigan 
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certain  kinds  of  property  and  not  others.'*  It  also  has  power  to  provide  for  differ- 
ent methods  of  assessment  and  collection  of  taxes  upon  different  classes.'^  The 
exercise  of  these  powers  is'  subject  only  to  the  limitations  that  the  tax  imposed  must 
not  discriminate  in  favor  of  one  as  against  another  of  the  same  class/"  and  the 
method  prescribed  must  be  consistent  with  natural  justice.*' 

(§  2)  B.  The  persons  liable.^^ — In  general,  the  owner  of  property  at  the  time 
of  assessment  is  liable  for  the  taxes.*'  Personalty  must  be  assessed  to  the  owner," 
but  a  person  to  whom  it  is  assessed  may  be  estopped  by  his  conduct  to  deny  owner- 
ship as  against  a  purchaser  at  a  tax  sale.°^ 

Vendor  and  vendee."" — As  between  vendor  and  vendee,  taxes  becoming  a  lien 
before  the  conveyance  is  completed  are  chargeable  to  the  former.''  An  assessment 
against  property  as  an  entirety  having  been  paid  by  the  original  owner,  an  assess- 
ment against  a  vendee  of  an  interest  therein  for  the  same  year  is  void.'*  Where  a 
purchaser  of  land  agrees  with  his  vendor  to  pay  the  taxes  on  the  land  for  the  cur- 
rent year,  a  judicial  assessment  against  the  purchaser  for  such  year,  though  er- 
roneous, is  not  prejudicial  and  will  not  be  set  aside.""*  'Where  the  liability  of  a  town- 
ship, and  of  property  therein,  is  fixed  by  a  judicial  decree  ordering  a  special  tax 
to  pay  an  existing  indebtedness,  prior  to  the  transfer  of  property  in  the  township, 
free  from  claims  or  liabilities  against  the  vendor,  the  vendor  must  pay  the  special 
tax.»^ 


Cent.  R.  Co.  v.  Powers,  201  IT.  S.  245,  50  L,aw. 
Ed. — .  The  legislature  has  power  to  classify 
real  estate  £or  purposes  of  taxation  and  may 
authorize  the  levy  of  a  different  rate  upon 
each  class.  Jermyn  v.  Scranton  [Pa.]  62  A. 
29. 

S4.  It  is  competent  for  the  legislature  to 
single  out  any  species  of  property  or  busi- 
ness or  the  transfer  of  property  as  the  ob- 
ject of  taxation.  People  v.  Reardon,  110 
App.  Div.  821,  97  N.  Y.  S.  535. 

83.  Michigan  Railroad  Tax  Cases,  138  F. 
223.  Bqual  protection  of  the  laws  is  not 
denied  by  the  Michigan  railroad  tax  law  be- 
cause no  provision  is  made  for  deducting  deb- 
its from  credits  in  assessing  railroad  prop- 
erty, since  a  different  method  may  lawfully 
be  provided  and  is  contemplated  by  the  act, 
namely,  assessment  of  railroad  property  as  a 
unit.     Id. 

S«.  87.  Michigan  Railroad  Tas  Cases,  138 
F.  223. 

58.  See  4  C.  I..  1609. 

59.  Theobald  v.  Sylvester,  27  Pa.  Super. 
Ct.  362.  The  owner  of  land  to  ^vhom  a  tax 
thereon  is  assessed  is  primarilj'  liable  there- 
for, the  lien  on  the  land  being  merely 
security  for  payment.  Webber  Lumber  Co. 
V.  Shaw  [Mass.]  75  N.  B.  640.  Evidence  and 
pleadings  held  insufficient  to  prove  claim 
that  lands  assessed  to  a  resident  were  owned 
by  a  nonresident.  Culnane  v.  Dixon,  94 
X.  T.  S.  1093.  An  oral  sale  of  personalty 
without  actual  or  constructive  delivery  or 
any  payment,  and  without  any  special  agree- 
ment as  to  immediate  delivery  or  change  of 
title,  Is  not  a  completed  sale,  and  the  prop- 
erty was  properly  assessed  to  the  seller 
when  It  was  in  his  possession  under  those 
circumstances  on  April  1.  St.  Anthony  &  D. 
Elevator  Co.  v.  Cass  County  [N.  D.]  106  N. 
W.  41,  Plaintiff  bought  lumber  to  be  saw- 
ed  and   placed   on   mill   dock.     After   it   was 


ready  for  shipment,  its  amount  estimated, 
insurance  transferred  to  plaintiff,  90%  of 
price  paid,  and  it  was  marked  as  property 
of  plaintiff,  he  had  title  and  it  was  properly 
assessed  to  him  for  taxes.  Edward  Hines 
Lumber  Co.  v.  Wells  Tp.  [Mich.]  12  Det. 
Leg.  N.  777,  105  N.  W.   872. 

90.  Rev.  St.  1898,  §  1044,  and  Laws  1899. 
p.  382,  c.  229.  Wisconsin  Oak  Lumber  Co. 
v.    Laursen    [Wis.]    105    N.    W.    906. 

91.  Corporation  estopped  to  deny  owner- 
ship by  acts  of  president  who  had  knowl- 
edge of  assessment  and  failed  to  object  at 
any  time.  Wisconsin  Oak  Lumber  Co.  v. 
Laursen   [Wis.]   105  N.  W.  906. 

92.  See    4    C.    L.    1609. 

93.  Mallory  v.  Gray  [Iowa]  103  N.  W. 
1015.  In  Texas,  one  owning  land  on  the 
first  day  of  January  is  personally  liable  for 
the  taxes  of  that  year,  though  he  sells  be- 
fore the  amount  of  taxes  has  been  ascer- 
tained and  before  payment  thereof  is  due. 
Thus,  a  sale  April  16  did  not  relieve  the 
owner  though  lands  may  be  listed  any  time 
before  June  1,  and  taxes  are  not  due  until 
October  1st.  C.  B,  Carswell  &  Co.  v.  Hab- 
berzettle   [Tex.  Civ.  App.]    87  S.   W.   911. 

94.  V^'here  a  tract  of  land  in  which  an 
undivided  interest  in  the  oil,  gas,  and  min- 
erals therein  had  been  sold  was  assessed 
as  a  single  property  and  the  taxes  thereon 
paid  by  the  original  owner,  an  assessment 
against  the  grantee  of  the  mineral  inter- 
est was  void.  Intention  held  to  have  been 
to  assess  entire  property,  though  mistakes 
had  been  made  in  extending  the  levies. 
Barnes  v.   Bee,   138  F.  476. 

95.  Under  Kentucky  statute  authorizing 
county  court  to  change  assessments  where 
property  is  assessed  to  the  wrong  person 
Garrett    v.    Creekmore    [Ky.]    89    S.    W     166 

96.  Hudson  Coal  Co.  v.  Ogden  212  Pa 
407,  61  A.  902. 
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Mortgagor  and  purchasers  under  mortgage  sale. — If  property  is  sold  in  fore- 
closure proceedings  during  the  year  following  the  assessment,  the  purchaser  is  not 
liable  for  prior  taxes."''  Where,  after  assessment  to  the  owner,  the  land  is  sold  under 
a  mortgage,  subject  to  the  tax,  the  tax  collector  caanot  be  enjoined  from  collecting 
the  tax  from  the  owner,'*  but  the  owner  is  entitled  to  be  subrogated  to  the  rights  of 
the  tax  collector  as  against  the  purchasers  under  the  mortgage.'* 

7'rust  property. — State  and  county  taxes  on  land  held  in  trust  for  a  city  are 
properly  charged  to  the  holder  of  the  legal  title,  in  the  absence  of  an  agreement  as 
to  the  payment  of  such  taxes.^ 

A  life  tenant^  and  not  the  remainderman  is  under  the  duty  of  paying  taxes.' 
Estates  of  decedents.''' — The  Louisiana  revenue  law,  levying  a  tax  on  property 
held  by  executors,  has  reference  only  to  property  so  held  that  is  subject  to  taxation.* 
Where  a  universal  legatee  is  one  whose  property  is  exempt  by  law,  the  property 
composing  the  universal  legacy,  which  passes  to  such  legatee  immediately  upon  the 
death  of  the  testator,  becomes  exempt  and  cannot  be  assessed  to  the  succession  while 
it  is  in  course  of  administration;*  but  particular  legacies,  which  are  in  the  hands 
of  the  succession  representative  to  be  turned  over  to  the  legatees,  not  being  them- 
selves exempt,  are  properly  assessed  to  the  succession.' 

Property  of  lionresidents.^— Under  the  Iowa  statute,  classing  as  owners  for 
purposes  of  assessment  persons  who  hold  taxable  property  of  nonresidents,  propert}' 
consigned  to  a  warehouseman  who  has  no  power  to  sell  but  holds  it  subject  to 
shipping  orders  of  the  owner  is  properly  assessed  to  such  warehouseman.'  The 
assessment  of  such  property  is  not  am  unlawful  interference  with  interstate  com- 
merce.^* 

(2)  C.  Corporatiuns,  and  corporate  stocks  and  property.^''-  Corporate  fran- 
chises and  privileges.'^- — It  is  now  well  settled  that  franchises  and  privileges  of 
corporations  are  proper  objects  of  taxation.^'  It  has  been  held  that  license  fees 
arc  not  taxes  in  the  ordinaiy  meaning  of  the  term,  but  are  contract  obligations  as- 
sumed by  corporations  organized  under  statutes  requiring  payment  thereof.^'', 
Usually,  however,  the  exaction  of  such  payments  is  considered  an  exercise  of  the 
taxing  power.^'^     But  license  or  franchise  taxes  are  not  taxes  on  propert}',^"  even 


97.  Theobald  v.  Sylvester,  27  Pa.  Super. 
Ct.   363. 

ftS.  In  Massacliusetts  equity  will  not  en- 
join collection  of  a  tax.  Webber  Lumber  Co. 
V.  Shaw   CMass.]    75  N.   E.   640. 

»».  Lard  should  be  charged  with  amount 
paid  by  owner  for  taxes.  Webber  Lumber 
Co.  V.  Shaw    [Mass.]    75   N.   B.    Ii40. 

1.  Elliott  V.  Louisville   [Ky.]  90  S.  W.  990. 

2.  See   4   C.   L.   1610. 

3.  Blair  v.  Johnson,  215  111.  552,  74  N.  B. 
7-17. 

4.  See  4  C.  L.  1610. 

.'!.  Tulane  University  v.  Board  of  Assess- 
ors [La.]  40  So.  445. 

6.  Property  going  to  Tulane  University 
as  universal  legatee  exempt.  Tulane  Uni- 
versity V.  Board  of  Assessors  [La.]  40  So. 
445. 

7.  The  universal  legatee  does  not  pay 
such  tax  but  receives  that  much  less  under 
the  will.  Tulane  University  v.  Board  of 
Assessors   [La.]   40  So.  445. 

8.  See,   also,   post,    Place   of  taxation. 

9.  Construing  Code  §§  1314,  1318.  Mer- 
chants' Transfer  Co.  v.  Board  of  Review 
[Iowa]    105   N.   W.    211. 


10.  Such  property  is  not  "In  transit"  but 
has  reached  its  destination,  and  the  fact 
that  it  is  subject  to  reshipment  is  imma- 
terial. Merchants'  Transfer  Co.  V.  Board  of 
Review   [Iowa]    105  N.   W.  211. 

H.     See   4   C.  L.    1610. 

12.  See  4  C.  L.  1611. 

13.  Franchises  are  property  subject  to 
taxation.  Const,  art.  13,  §§  1-10.  San  Joa- 
quin &  K.  R.  Canal  &  Irr.  Co.  v.  Merced 
County  [Cal.  App.]  84  P.  285.  The  right  of 
a  corporation  to  exercise  the  powers  given 
it  is  taxable  property.  Cumberland  Tele- 
phone &  Telegraph  Co.  v.  Hopkins  [Ky.] 
90  S.  W.  594. 

14.  In  re  Cosmopolitan  Power  Co.  [C.  C. 
A.]  137  P.  858.  A  statute  requiring  all 
corporations  organized  in  the  state,  with 
certain  exceptions,  to  pay  a  certain  percent- 
age of  the  amount  of  stock  issued  and  out- 
standing does  not  impose  a  "tax"  within  the 
meaning  of  §  64a  of  the  Bankruptcy  Act. 
Id. 

l."5.  A  license  tax  on  foreign  corporations 
is  an  exercise  of  the  taxing  power,  not  of 
the  police  power.  American  Smelting  & 
Refining    Co.    v.    People    [Colo.]    82   P.    531. 
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thoTigli  the  capital^^  or  earnings'*  of  the  corporation  constitute  the  means  of  measur- 
ing the  amount  to  be  paid.  Consequently,  constitutionaJ  requirements  as  to  uni- 
formity and  equality  of  taxation  do  not  apply,"  and  the  state  has  power,  in  imposing 
Buch  taxes,  to  make  any  classification  of  corporations  deemed  proper,^''  may  impose 
such  tax  on  some  corporations  and  not  on  others,  and  may  discriminate  between 
foreign  and  domestic  corporations;^'  but  it  is  essential  to  the  validity  of  such  taxa- 
tion that  there  be  no  discrimination  between  corporations  belonging  to  the  same 
class.-'  What  corporations  are  subject  to  such  taxes  is  to  be  detennined  by  refer- 
ence to  the  terms  of  the  statute  and  the  nature  of  the  corporation  and  its  business.^' 
For  purposes  of  taxation,  corporate  franchises  are  classified  as  creative,  such 


le.  American  Smelting  &  Refining  Co.  v. 
People    [Colo.]    82    P.    531. 

NOTC;.     Nature    of     franchise    tax:   'It    Is 

a  generally  accepted  rule  that  a  state  may 
tax  a  corporation  on  Its  franchise,  capital 
stock,  business  and  profits.  But  a  tax  on 
these  subjects  may  be  either  a  property  tax 
or  an  excise  or  privilege  tax.  And  the  na- 
ture of  the  tax  Is  usually  determined  by 
the  phraseology  of  the  statute.  The  test 
often  applied  is  whether  the  tax  is  on  the 
capital  stock  by  that  name  without  regard 
to  its  value,  in  which  case  it  Is  a  franchise 
or  excise  tax,  or  whether  it  is  on  the  stock 
at  .its  assessed  value,  In  which  case  It  is  a 
property  tax.  State  v.  Stonewall  Ins.  Co., 
89  Ala.  335;  Phoenix  Carpet  Co.  v.  State. 
118  Ala.  143.  72  Am.  St.  Rep.  143:  Society 
for  Savings^  v.  Coite,  6  Wall.  tU.  S.]  594, 
18  Law.  Edf  897.  But  this  test  cannot  al- 
"ways  be  applied  and  the  courts  do  not  agree 
that  a  tax  such  as  that  provided  for  in  the 
principal  case  Is  a  franchise  or  excise  tax. 
though  the  weight  of  authority  seems  to  be 
that  It  is.  Southern  Gum  Co.  v.  Laylln,  66 
Ohio  St.  578.  64  N.  E.  564;  Singer  Mfg.  Co. 
V.  Heppenheimer,  54  N.  J.  Law,  439;  Jones  v. 
Savings  Bank,  66  Me.  242;  Society  for 
Savings  v.  Coite.  6  Wall.  [U.  S.]  594,  18  Law. 
Ed.  897.  As  a  franchise  or  excise  tax  It 
Is  not  subject  to  the  restrictions  as  to  uni- 
formity Imposed  on  a  property  tax.  The 
fact  that  a  filing  fee  or  other  charge  is 
exacted  of  a  corporation  before  it  can  file 
Its  articles  of  Incorporation  or  secure  its 
franchise  does  not  by  implication  exempt 
the  corporation  from  further  taxation  and 
the  Imposition  of  another  charge  or  fee  does 
not  impair  the  obligation  of  contract.  New 
Orleans  City  &  L.  R.  Co.  v.  New  Orleans, 
143  n.  S.  192,  36  Law.  Ed.  121;  Brie  R  Co. 
V.  Pennsylvania.  21  Wall.  [U.  S.]  492.  22 
Law.  Ed.  595.  Every  presumption  Is  against 
the  surrender  of  the  taxing  power.  Wash- 
ington University  v.  Rowse,  42  Mo.  308; 
Reed  v.  Beall,  42  Miss.  472.  A  state  has 
power  to  discriminate  In  favor  of  domestic 
corporations.  Paul  v.  Virginia,  8  Wall.  [U. 
S.]  168.  19  Law.  Ed.  357;  Liverpool  Ins.  Co. 
V.  Massachusetts.  10  Wall.  [U.  S.]  566.  19 
Law.  Ed.  1029;  Western  Union  Tel.  Co.  v. 
Mayer,  2R  Ohio  St  521." — 4  Mich.  L.   R.   407. 

17.  American  Smelting  &  Refining  Co.  v. 
People    [Colo.]    82   P.    531. 

18.  A  statute  imposing  on  express  com- 
panies a  percentage  tax  on  the  gross  re- 
ceipts from  business  done  in  the  state,  and 
a  pro  rata  share  of  interstate  business 
from  and   to  the  state,   imposes   a   franchise 


tax,  not  a  tax  on  property.  Rev.  St.  1883, 
c.  6,  ;  55,  construed.  State  v.  Boston  &  P. 
Exp.  Co.   [Me.]  61  A.  697. 

19.  Sess.  Laws  1902,  c.  8,  f  65,  imposes  a 
license  tax  of  4  cents  on  each  $1,000  of  capi- 
tal stock  of  foreign  corporations  (or  2% 
cents  per  1,000  shares  If  stock  is  less  than 
$1  per  share).  The  law  is  held  not  to  vio- 
late the  constitutional  requirement  as  to 
uniformity,  not  being  a  property  tax.  Amer- 
ican Smelting  &  Refining  Co.  v.  People 
[Colo.]    82    P.    531. 

20.  Imposing  a  license  tax  of  4  cents  on 
each  Jl.OOO  of  capital  stock  and  2^  on  each 
1,000  shares,  where  the  par  value  of  each 
share  is  less  than  $1,  Is  not  an  unreason- 
able classification  for  the  purposes  of  such 
taxation  American  Smelting  &  Refining  Co. 
V.  People  [Colo,]  82  P,  531.  Corporations, 
both  domestic  and  foreign,  are  subject  to 
such  privilege  taxes  as  the  legislature  sees 
fit  to  impose.  Clarksdale  Ins.  Agency  v. 
Cole  [Miss.]  40  So.   228. 

21.  Sess.  Laws  1902,  c.  S,  i  65,  Imposing 
annual  license  tax  on  foreign  corporations, 
is  not  invalid  as  discriminating  against 
them.  American  Smelting  &  Refining  Co,  v. 
People   [Colo.]   82  P.  531. 

22.  An  ordinance  which  Imposes  a  license 
tax  on  corporations  transporting  oil  to  the 
state  In  bulk,  in  tank  cars,  or  through  pipes, 
for  the  purpose  of  sale  in  the  city,  and  im- 
poses a  smaller  tax  on  corporations  trans- 
porting oil  in  barrels  only.  Is  discrimina- 
tory and  invalid.  Standard  Oil  Co.  v.  Fred- 
ericksburg tVa.]  52  S.  E.  817.  But  an  ordin- 
ance imposing  a  tax  of  $1.50  on  those  en- 
gaged in  selling  or  offering  for  sale  oil 
at  wholesale,  or  at  wholesale  and  retail,  and 
applying  to  any  person,  firm,  or  corporation, 
storing  its  oil  In  stationary  tanks  within  or 
without  the  city,  and  transporting  the  oH 
in  tank  wagons  or  barrels  through  the 
streets  for  delivery  to  purchasers  at  their 
place  of  business,  is  reasonable  and  valid. 
Id. 

23.  Corporation  held  estopped  to  deny 
reincorporation  under  present  constitution 
and  hence  to  be  liable  to  organization  tax. 
Licking  Valley  Bldg.  Ass'n  No.  3  v.  Common- 
wealth [Ky.]  89  S.  W.  682.  Code  Pub  Gen 
Laws  1888,  art.  81,  §  86,  imposes  a  fran- 
chise tax  only  on  a  savings  bank,  institu- 
tion, or  corporation  organized  to  receive  de- 
posits and  pay  Interest  thereon.  Hence  in 
an  action  to  collect  such  tax  from  a  savings 
hank,  the  defense  that  It  was  not  such  a 
concern  was  valid.  State  v.  German  Sav 
Bank    [Md.]    63    A.    481.     Owners    of   certain 
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as  a  franchise  to  exist  and  act  as  a  corporation,''*  and  special,  sucli  as  the  right  to 
collect  rates  for  water  distributed  or  furnished  to  municipalities  or  their  in- 
habitants,^" or  the  right  to  use  the  streets  of  a  city  for  the  purpose  of  exercising 
corporate  powers.^"  The  creative  franchise  does  not  include  special  franchises; 
the  two  kinds  are  separately  taxable. ^^  The  creative  fr-onchise  of  a  corporation  is 
taxable  where  its  principal  place  of  business  is  located.''^  Its  special  franchises  are 
taxable  where  they  are  actually  exercised.''" 

In  Kentucky  a  franchise  tax  is  held  to  be  a  tax  on  all  the  intangible  property 
of  the  corporation  f  hence,  where  such  tax  has  been  assessed  by  the  state  and  ap- 
portioned to  its  municipalities,  a  city  cannot  impose  an  ad^ditional  tax  of  the  same 
character.*"  Where  a  franchise  has  been  purchased  at  a  stipulated  annual  price,  it 
is  not  subject  to  taxation.^" 

Stocks.^^ — The  taxation  af  corporate  capital  stock,  franchises,  and  property  is 
not  a  taxation  of  the  shares  held  by  individual  shareholders.'*  Such  shares  are 
personal  property  of  the  holder  and  taxable  as  sueh.°°     Shares  of  stock  of  a  foreign 


real  estate  conveyed  to  trustee  who  sold  to 
corporation  organized  to  do  a  general  busi- 
ness in  purchase  of  real  estate,  sale  of  mort- 
gages and  stocks  and  bonds.  Held  corpora- 
tion subject  to  franchise  tax.  People  v. 
Kelsey.  llO'App.  Div.  797,  97  N.  Y.  S.  197. 
A  corporation  Is  not  entitled  to  exemption 
from  the  franchise  tax  in  New  Jersey  unless 
it  shows  by  its  return  that  it  is  within  the 
exempted  class.  Though  an  insolvent  cor- 
poration's property  had  been  turned  into 
cash  prior  to  the  year  tor  which  it  was  as- 
sessed, it  was  liable  to  the  franchise  tax  un- 
der P.  L.  1991.  p  31.  no  return  being  made. 
King  V.  American  Electric  Vehicle  Co.  [N. 
J.  Eq.l  62  A.  381.  An  oil  company  engaged 
In  the  business  of  refining  and  distributing 
oil,  and  which  sells  it  to  local  dealers  from 
tank  wagons,  is  not  a  "merchant"  and  can- 
not escape  payment  of  a  license  tax  on  its 
business  by  paying  a  license  fee  as  a  mer- 
chant. Standard  Oil  Co.  v.  Fredericksburg 
[Va.]   52   S.   E.   817. 

24,  25.  San  Joaquin  &  K.  R.  Canal  &  Irr. 
Co.   V.    Merced   Cognty    [Cal.   App.]    84   P.   285. 

26.  City  and  County  of  San  Francisco  v. 
Oakland    Water    Co.     [Cal.]    83    P.    61. 

27.  San  Joaquin  &  K.  R.  Canal  &  Irr.  Co. 
V.  Merced  County   [Cal.  App.]   84    P.  285. 

28.  Creative  franchise  of  plaintiff  com- 
pany held  taxable  in  city  and  county  of  San 
Francisco.  San  Joaquin  &  K.  R.  Canal  & 
Irr.  Co.  V.  Merced  County  [Cal.  App.]  84 
P.  28B.  Under  Pol.  Code  §  3628,  only  the 
creative  franchise  Is  taxable  at  the  princi- 
pal place  of  business  where  the  property 
used  in  the  corporate  business  is  located 
elsewhere.  City  and  County  of  San  Fran- 
cisco  v.    Oakland    Water  Co.    [Cal.]    83    P.    61. 

29.  Corporation  was  authorized  to  acquire 
property,  appropriate  and  distribute  water, 
construct  canals,  and  to  establish  and  coHect 
water  rates  and  rents,  and  these  powers 
were  exercised  In  Merced  County.  The  fran- 
chise was  there  taxable,  though  the  com- 
pany's principal  place  of  business  was  In 
San  Francisco.  San  Joaquin  &  K.  R.  Canal 
&  Irr.  Co.  V.  Merced  County  [Cal.  App.]  84 
P.  285.  Water  company  using  streets  of 
Oakland  named  San  Francisco  in  its  articles 
as   principal  -place   of   business.     Held   fran- 


chise to  use  streets  taxable  only  In  Oakland; 
franchise  to  be  a  corporation,  only,  taxable 
in  San  Francisco.  City  and  Cgunty  of  San 
Francisco  v.  Oakland  Water  Co.  [Cal.J  83 
P.  61.  Under  Const,  art.  13.  §  10.  providing 
for  the  assessment  of  all  property  (except 
that  of  railroads  operated  in  more  than  one 
county)  in  the  county  or  district  where 
located,  the  franchise  of  a  lighting  corpora- 
tion giving  it  the  right  to  use  the  streets  ot 
a  city  is  taxable  in  the  county  where  such 
city  is  situated.  Stockton  Gas  &  Eleo. 
Co.  v.  San   Joaquin  County   [Cal.]    83  P.   54. 

30.  An  assessment  of  the  "franchise"  of  a 
railroad  company,  under  Ky.  St.  1903.  59 
4077-4080,  embraces  all  the  intangible  prop- 
erty of  the  company.  Hence,  there  was  n« 
omission  of  property  where  the  franchise  and 
also  the  tangible  property  of  a  company 
was  assessed.  Commonwealth  v.  Chesapeak* 
&  O.  R.  Co.   [Ky.]  91  S.  W.  672. 

31.  This  would  constitute  double  taxation 
and  would  violate  the  constitutional  provi- 
sion for  uniformity.  Const.  §  171.  Cumber- 
land Telephone  &  Telegraph  Co.  v.  Hopkins 
[Ky.]  90  S.  W.  594.  Ky.  St.  1903.  i  4077. 
providing  for  a  franchise  tax  on  public  serv- 
ice corporations,  held  to  exhaust  power  to  tax 
such  franchises,  hence  a  city  franchise  or  oc- 
cupation tax  on  the  right  of  a  telephone  and 
railroad  company  to  do  business  was  held  in- 
valid.    Id. 

33.  A  telephone  company  purchased,  at  a, 
stipulated  annual  price,  the  right  to  erect 
exchanges  and  equipment  and  do  business  in 
the  city.  Held  its  franchise  was  paid  for  and 
the  city  could  not  impose  an  additional  fran- 
chise or  occupation  tax  on  Its  right  to  han- 
dle telephone  messages  therein.  Cumber- 
land Telephone  &  Telegraph  Co.  v.  Hopkins 
[Ky.]    90  S.   W.   594.  ' 

33.  See  4  C.  L.  1612. 

34.  Succession    of   Kohn    [La.]    38   So.    89S. 

S!!.  Shares  of  stock  are  subject  to  taxa- 
tion in  Louisiana.  Succession  of  Kohn  [La.] 
38  So.  898.  Stocks  in  national  banks  mav  be 
taxed  to  the  holders  thereof.  Old  Nfit.  Bank 
v.  Berkeley  County  Court  fW.  Va.]  62  S.  E. 
494.  Shares  of  hank  stock  are  per.sonal 
property  (Code  1904,  §  117Sa.  subsec.  71  and 
are  assessable  under  an  ordinance  Imposing 
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corporation  held  by  a  citizen  are  taxable  even  though  the  property  of  the  corporation 
is  situated  in  other  states  and  is  there  taxed.^'^  Wliere  a  deduction  is  made  from 
the  valuation  of  such  shares  on  account  of  corporate  property  located  and  taxed  in  the 
state,  the  holder  of  the  shares  cannot  complain  of  the  tax  imposed."  The  failure  of 
the  taxing  authorities  to  directly  tax  shares  of  stoclc  of  domestic  corporations,  whose 
property  is  located  in  the  state,  as  property  in  the  hands  of  the  shareholders  (the 
corporate  property  being  taxed  instead),  while  at  the  same  time  levying  a  direct  tax 
on  shares  of  stock  in  foreign  corporations,  whose  property  is  outside  the  state,  such 
stock  being  held  by  citizens  of  the  state,  is  not  a  denial  of  the  equal  protection  of  the 
laws  to  the  holders  of  the  foreign  stock.*^  A  claim  that  the  policy  of  the  state,  as 
shown  in  the  administration  of  the  law,  denied  to  complainants,  who  were  taxed 
on  foreign  stock'  held  by  them,  the  equal  protection  of  the  laws,  is  not  sustained  by 
proof  that  some  of  the  tax  officials  had  not  required  foreign  stock  to  be  returned,  and 
by  an  admission  of  the  comptroller  general  that  the  complainants  were  the  only 
delinquents,  as  to  such  taxes,  brought  to  his  notice.^' 

Banks  and  trust  companies.*" — Under  Federal  law  no  tax  based  on  income,  li- 
censes, or  franchises  can  be  imposed  on  national  banks  by  a  state,*'^  and  bonds  of  the 
United  States  held  by  a  national  bank  as  part  of  its  capital  cannot  be  taxed  by  a  state 
or  under  its  authority.*^  Unpaid  bank  dividends  represented  by  time  checks  given 
the  stockholders,  payable  at  a  future  date,  are,  until  the  checks  are  presented  for 
pajTnent,  taxable  assets  of  the  bank.'**  A  Pennsj'lvania  savings  bank  which  pays  a 
tax  on  its  capital  stock  is  exempt  from  taxation  on  bonds  of  a  coi-poration  owned  by 
it.**  A  New  York  domestic  trust  c6mpany  which  pays  the  annual  tax  on  its  capital 
stock,  surplus,  and  undivided  profits  is  exempt  frojn  taxation  on  its  bank  stock. *^ 
The  Montana  statute  providing  for  the  taxation  of  trust  deposit  and  security  corpora- 
tions in  the  same  manner  as  national  banks  is  held  invalid.*"  A  state  banlc  or  trust 
company  may  deduct  from  its  solvent  credits  its  just  debts,  provided  it  makes  the 


a  tax  on  all  personal  property  in  the  city 
"including'  the  capital  stock  of  banks."  West 
v.  Newport  News  [Va.]  51  S.  E.  206.  An 
ordinance  imposing  such  tax  does  not  violate 
Acts  1902-1904,  §  17,  exempting  a  tax  on  the 
"capital"  of  any  bank.     Id. 

3C.  Thrall  v.  Guiney  [Mich.]  12  Det.  Leg. 
N.  443,  104  N.  W.  646. 

37.  Where  foreign  corporation  owned 
property  in  several  states,  including  Michi- 
gan, a  tax  on  shares  held  in  Michigan,  based 
on  a  valuation  from  ^vhich  a  deduction  pro- 
portionate to  the  amount  of  property  in 
Michigan  liad  been  made,  ■ivas  proper.  Thrall 
V.  Guiney  [Mich.]  12  Det.  Leg.  N.  443,  104  N. 
W.  646. 

38.  Georgia  E.  &  Banking  Co.  v.  Wright 
[Ga]  53  S.  E.  251. 

Notei  It  "was  held  by  the  majority  that 
in  this  case  (to  enjoin  enforcement  of  exe- 
cutions for  taxes  on  stock  of  a  foreign  rail- 
road) it  was  not  necessary  to  decide  "wliether 
shares  of  stock  in  a  domestic  corporation  in 
the  hands  of  a  stockholder  are  required  to  be 
taxed  as  such  in  order  to  comply  with  the 
uniformity  clause  of  the  constitution;  nor 
whether,  if  domestic  shares  are  taxable,  it 
would  be  double  taxation  to  assess  them  in 
the  hands  of  tlie  stockholder  and  also  in- 
clude them  in  the  return  made  by  the  presi- 
dent of  the  cbrporation  as  required  by  law. 
But  Candler,  J.,  who  wrote  the  opinion, 
g.ive  it  as  his  individual  view  that  to  assess 


foreign  but  not  domestic  stock  to  the  resi- 
-ient  stockholder  would  not  violate  the  uni- 
formity clause,  since  the  tax  on  the  property 
of  the  domestic  corporation  was  in  effect  a 
tax  on  its  stock.  See  syllabi  8.  9,  in  Georgia 
R.  &  B.  Co.  V.  W^right  [Ga.]   53  S.  B.  251. 

39.  Affidavits  from  one-third  of  the  coun- 
ty tax  receivers  were  to  the  effect  that  a  re- 
turn of  such  stock  was  not  required  by  them. 
Georgia  R.  &  Banking  Co.  v.  Wright  [Ga.] 
53   S.    B.    251. 

40.  See  4  C.  L.  1613. 

41.  George  Schuster  &  Co.  v.  Louisville 
[Ky.]   89  S.  W.   689. 

42.  Old  Nat.  Bank  v.  Berkeley  County 
Court  [W.  Va.]   52  S.  E.  494. 

43.  Grenada  Bank  v.  Adams  [Miss.l  40 
So.   4. 

44.  tTnder  Act  of  July  15,  1897,  P.  L.  292. 
People's  Sav.  Bank  v.  Monongahela  River 
Consol.  Coal  &  Coke  Co.,  29  Pa  Super 
Ct.  153. 

45.  Construing  Tax  Law  art.  9,  §§  187a 
202.  Guaranty  Trust  Co.  v.  New  York  IDS 
App.   Div.    192,   95  N.   Y.   S.   770. 

46.  Since  the  Federal  statute  limit.-!  the 
right  of  the  state  to  tax  national  banks  to 
a  tax  on  realty  and  shares  of  stock  in  the 
hands  of  stock  holders,  and  Code  §  611  there- 
by exempts  the  personal  property  of  such 
trust  companies,  contrary  to  Const,  art  l") 
§§  1,  7.  Daly  Bank  &  Trust  Co.  v.  Silver  Bow 
County  Com'rs  [Mont.]  81  P    950 
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proper  return  to  the  assessor  and  claims  the  reduction  and  othenvise  complies  with  the 
law.*'  When  this  is  done,  all  its  remaining  property  is  subject  to  taxation  the  same 
as  property  of  a  natural  person.**  In  Peimsylvaniaa  reserve  fund  of  a  tru:st  aitd  in- 
surance company,  invested  in  securities  and  held  to  cover  maturing  insurance  risks,  is 
not  held  in  trust  for  policy  holders  so  as  to  be  subject  to  a  tax  on  securities  held  by  a 
trustee,  but  is.  taxable  as  a  part  of  the  assessed  value  of  its  stock.*" 

Corporate  capital  and  other  p-operty.^° — ^^Tho  easement  possessed  by  a  corpora- 
tion in  a  public  thoroughfare  may  be  assessed  and  taxed  as  real  estate  owned  by  the 
corporation.^^  To  exempt  from  ordinary  taxation  property  of  a  coi-poration  subject 
to  a  gross  earnings  tax,  it  must  be  made  to  appear  that  such  property  was  necessarily 
used  in  the  ordinary  conduct  of  the  business."*-  A  railroad  company  is  liable  to  local 
county  taxation  on  an  ice  plant  used  to  furnish  ice  for  refrigerator  and  passenger 
cars.^''  Whether  property  of  a  corporation  is  taxable  as  a  railroad  depends,  of  course, 
upon  its  character  and  use.°*  Under  the  New  Jersey  railroad  act,  whether  part  of 
a  railroad  is  assessable  as  the  main  stem  or  as  other  real  estate  is  a  question  of  fact 
depending  upon  the  actual  use  of  the  line  at  the  time  of  assessment,"^  and  not  upon 
its  history.^^ 


47.  PoL  Code  §  8701,  permitting  deduction 
of  debts,  does  not  violate  Const,  art.  12,  §  1, 
enumerating  exemptions.  Daly  Bank  & 
Trust  Co.  V.  Silver  Bow  County  Com'rs 
[Mont.]   81  P.  950. 

4S.  Daly  Bank  &  Trust  Co.  v.  Silver  Bow 
County  Com'rs  [Mont.]  81  P.  950. 

49.  Construing  Pennsylvania  statutes. 
Provident  Life  &  Trust  Co.  v.  Durham,  212 
Pa.  68,  61  A.  636. 

Note  on  provident  Life  &  Trust  Co.  v. 
Durham,  212  Pa.  68,  61  A.  636.  "A  tax  on  the 
capital  stock  of  a  corporation  is  a  tax  on  Its 
property  and  assets.  Commonwealth  v. 
Standard  Oil  Co.,  101  Pa.  St.  119;  People  v. 
Coleman,  126  N.  Y.  433,  27  N.  E.  818;  1  Wil- 
gus  Corp.  Cas.  778.  The  assets  sought  to  he 
taxed  in  the  principal  case  were  therefore 
constituent  elements  of  the  appraised  value 
of  the  capital  on  -which  plaintiff  paid  a  tax. 
The  court  based  its  opinion  that  these  assets 
were  not  held  In  trust  on  the  fact  that  the 
fund  consisted  not  of  the  net  profits  of  the 
insurance  business  but  was  part  of  the  plain- 
tiff's gross  assets  subject  to  insurance  lia- 
bilities. This  seems  to  be  placing  the  policy 
holders  in  the  same  position  as  the  stock- 
holders in  an  ordinary  corporation.  Until  a 
dividend  is  declared  the  shareholder  Is  not  a 
creditor  of  the  corporation.  Price  v.  Morn- 
ing Star  Mining  Co.,  83  Mo.  App.  470;  Alsop 
V.  De  Koven,  107  111.  App.  190.  And  even 
then  unless  some  specific  fund  is  set  aside 
for  the  payment  of  the  dividend,  there  is  no 
trust  relation  between  the  company  and  the 
stockholder.  Hunt  v.  O'Shea,  69  N.  H.  600, 
45  A.  480;  11  Wilgus  Corp.  Cas.  1628;  In  re 
Severn  &  Wye  &  Severn  Bridge  R.  Co.,  74 
Law  T.  (N.  S.)  219.  In  the  absence  of  char- 
ter or  contract  provisions  to  the  contrary, 
the  profits  of  an  insurance  company  belong 
to  the  stockholders  and  not  to  the  policy 
holders.  Pierce  v.  Equitable  Life  Assur. 
Soc.,  145  Mass.  56,  12  N.  E.  858,  1  Am.  St.  Rep. 
433.'  And  even  where  there  is  a  provision 
that  the  policy  holders  are  to  have  a  share  in 
the  surplus  profits, — as  in  the  tontine  policies, 


— no  right  to  any  specific  fund  accrues  but 
only  to  such  net  earnings  as  are  declared. 
Puller  v.  Knapp,  24  F.  100;  Bewley  v.  So- 
ciety, 61  How.  Pr.  [N.  T.]  344.  No  trust  re- 
lation is  created  by  such  provisions.  Bver- 
son  V.  Equitable  Life  Assur.  Soc,  71  P.  670; 
Uhlman  v.  N.  Y.  Life  Ins.  Co.,  109  N.  T.  421, 
429,  17  N.  E.  363,  4  Am.  St.  Rep.  482.  The 
policy  holder  has  no  such  title  to  any  part 
of  the  surplus  as  to  enable  him  to  maintain 
an  action  at  law  therefor.  Greeff  v.  Equi- 
table Life  Assur.  Soc,  160  N.  T.  19,  54  N.  E. 
712,"  73  Am.  St.  Rep.  659,  46  L.  R.  A.  288.-4 
Mich.  L.  R.    231. 

50.  See  4  C.  L.  1612.  Also,  as  to  railroads. 
Public  service  corporations,  4  C.  L.  1613. 

51.  Gas  company  which  laid  mains  in 
streets  under  its  franchise  acquired  a  taxable 
easement  in  the  streets.  Consolidated  Gas 
Co.  of  Baltimore  City  v.  Baltimore  [Md.]  61 
A.  532. 

."52.  Evidence  held  to  sustain  finding  that 
lot  owned  by  telephone  company  was  not 
necessarily  used  in  its  business.  State  v. 
Northwestern  Tel.  Bxch.  Co.  [Minn.]  104  N. 
W.    1086. 

53.  Delaware,  etc.,  R.  Co.  v.  Metzgar,  28 
Pa.  Super.  Ct.  239. 

54.  Company  incorporated  under  the  rail- 
road Incorporation  statute  of  Micliigan,  and 
which  built  and  owned  a  bridge  used  solely 
for  railroad  purposes  and  had  always  report- 
ed to  the  railroad  commissioner  and  paid 
taxes  as  a  railroad,  held  a  railroad  corpora- 
tion within  tlie  Michigan  railroad  tax  act. 
Sault  Sle.  Marie  Bridge  Co.  v.  Powers,  138  F. 
262.  Land  adjoining  a  railroad  right  of  way 
and  used  as  a  reservoir  for  railroad  purposes 
is  properly  assessed  as  "railroad  track"  in 
Illinois  (Chicago  &  E.  I.  R.  Co.  v.  People,  218 
111.  463,  75  N.  B.  1021),  but  a  tract  of  land 
adjoining,  not  used  as  a  reservoir,  should 
have  been  separately  asses.sed   (Id.). 

65.  Question  determined  as  to  certain 
roads.  Jersey  City  v.  State  Board  of  Assess- 
ors [N.  J.  Law]  63  A.  21;  Id.,  63  A.  23.  As 
between    a    line    used    mainly    for   passenger 
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Foreign  corporations.^'' — Forpign  corporations  are  subject  to  sticli  taxes  as  the 
state  sees  fit  to  impose  as  a  condition  of  doing  business  in  the  state.°*  Thus,  license 
taxes"'  are  commonly  imposed  on  foreign  corporations  engaged  in  business  in  the 
state,  or  authorized  to  do  so,'"  or  employing  capita]  in  the  state."^  The  fact  that 
only  a  portion  of  the  capital  of  a  foreign  corporation  is  employed  in  the  state  does 
not  relieve  it  from  payment  of  the  annual  license  tax."*  A  fee  paid  by  a  foreign 
corporation  upon  filing  its  articles  of  incorporation  is  merely  a  bonus  for  the  privilege 
of  existing  as  a  corporation  in  the  state.'^  A  statute  imposing  such  a  fee  does  not 
impliedly  exempt  the  corporation  from  other  taxes,"*  and  a  subsequent  statute  im- 
posing an  annual  license  tax  is  not  invalid  cs  an  ex  post  facto  law,""*  nor  as  impair- 
ing the  obligation  of  the  charter  contract  of  the  corporation.""  A  license  tax  on  a 
foreign  corporation  engaged  in  interstate  commerce  is  not  a  tax  on  interstate  com- 
merce."^ A  foreign  corporation  which  has  paid  a  franchise  tax  and  otherwise  com- 
j)lied  with  the  law  relating  to  such  corporations  is  not  liable  to  the  franchise  tax 
imposed  on  domestic  corporations."' 

The  taxability  of  property  of  nonresidents^  including  that  of  foreign  corpora- 
tions, is  treated  in  a  succeeding  section."* 

(§2)  D.  Public  property.'"' — Public  property  is  not  taxable^^  in  the  ab- 
sence of  special  statutory  provisions.''*  Thus,  school  lands  and  the  proceeds  thereof 
are  exempt^'    When  the  beneficial  title  to  Federal  public  lands  has  passed  from 


traffic  and  a  line  used  mainly  for  freight, 
the  former  is  the  "main  stem."  Id.  As  between 
two  lines  used  for  freight  traffic,  the  longer 
line,  in  the  absence  of  other  distinguishing 
characteristics.  Is  the  main  stem.     Id. 

5B.  Jersey  City  v.  State  Board  of  Assess- 
ors  CN.  J.  Law]   63  A.  23. 

57.     See  4  C.  L.  1614. 

68.  IVIetropolitan  Life  Ins.  Co.  of  New 
York  V.  Parish  of  Orleans  Assessors  [La.] 
89  So.   846. 

B9.  See  supra.  Corporate  franchises  and 
privileges.  The  Imposition  of  a  license  tax 
on  foreign  corporations  as  a  condition  pre- 
cedent to  their  right  to  exercise  their  fran- 
chises in  the  state  is  not  a  denial  of  the  equal 
protection  of  the  laws.  Americnn  Smelting 
&  Refining  Co.  v.  People  [Colo.]  82  P.  531. 

60.  The  tee  required  by  Revenue  Law  5 
87,  of  a  foreign  'corporation  authorized  by 
charter  to  exercise  the  powers  of  a  trans- 
portation company,  must  be  paid  by  a  cor- 
poration having  such  charter  powers  and  en- 
gaged In  any  business  In  the  state,  though 
It  does  not  Intend  to  exercise  its  powers  as  a 
transportation  company,  and  though  Const, 
art.  12,  §  163,  prohibits  the  exercise  of  such 
powers  by  foreign  corporations.  Standard 
Oil  Co.  V.  Commonwealth  [Va.l  52  S.  B.  390. 
Buch  corporation,  being  included  in  the  class 
described  in  §  37.  cannot  be  taxed  under  § 
38.      Id. 

61.  Corporation  owning  and  managing  an 
apartment  house  in  the  state  is  "employing 
Its  capital"  within  the  state.  People  v.  Kel- 
Bey.  96  N.  Y.  S.  745.  A  corporation  owned  200 
acres  of  land  on  which  tliere  were  many 
dwellings  which  brought  in  an  annual  in- 
come, the  remainder  being  held  for  sale  as 
lots.  The  land  was  not  a  part  of  that  on 
w^hich  the  shops  of  the  corporation  were 
located,  or  its  work  carried  on.  Held  such 
land  was  not  "capital  actually  employed  In 
manufacturing"    and   hence    exempt   under   § 


183  of  the  franchise  tax  law.  nor  was  it 
"surplus."  even  though  the  full  capital  stock 
was  shown  to  be  employed  and  the  corporation 
had  assets  In  excess  of  the  value  of  the  land 
but  was  "capital  employed  in  the  state"  and. 
subject  to  the  franchise  tax  under  §  182. 
People  V.  Kelsey,  108  App.  Div.  138.  96  N.  Y. 
S.   42. 

62.  American  Smelting  &  Refining  Co.  v. 
People  [Colo.]  82  P.  531. 

63.  Construing  Sess.  Laws  1897,  c.  51.  and 
Sess.  Laws  1901,  c.  52.  American  Smelting 
&  Refining  Co.  v.  People  [Colo.]   82  P.  531. 

64.  American  Smelting  &  Refining  Co.  v. 
People   [Colo.]   82  P.   531. 

65.  Sess.  Laws  1902,  c.  S,  §  65.  does  not 
violate  Const,  art.  2,  §  11.  American  Smelt- 
ing &  Refining  Co.  v.  People  [Colo.]  82  P. 
531. 

66.  Sess.  Laws  1902,  c.  3,  §  65.  does  not 
violate  Const.  U.  S.  art.  1,  §  10,  par.  1. 
American  Smelting  &  Refining  Co.  v.  Peo- 
ple  [Colo.]   82  P.  531. 

67.  American  Smelting  &  Refining  Co.  v 
People  [Colo.]  82  P.  531. 

68.  Though  Ky.  St.  1903.  §  841,  provides 
that  a  foreign  railroad  corporation,  on  com- 
plying with  the  statutes,  becomes  a  corpora- 
tion, citizen,  and  resident  of  Kentucky. 
Commonwealth  v.  Chesapeake  &  O  R  Co  27 
Ky.  L.  R.  1084,  87  S.  W.  1077. 

69.  See  §  4,  "Place  of  taxation." 

70.  See  4  C.  L.  1614. 

71.  Public  parks  of  a  city  of  the  metro- 
politan class  are  not  taxable  property  with- 
in Comp.  St.  1903,  c.  12a.  §  110  (111)  relat- 
ing to  public  works  and  improvements. 
Herman  v.  Omaha  [Neb.]  106  N.  W  593  a 
Spanish  land  grant  gave  right  to  cut  timbpr 
on  certain  land,  title  to  the  soil  remaining 
in  the  king.  This  land  was  assessed  to  tht 
inhabitants  of  Bellevue  (to  whom  the  e-rant 
ran)  and  sold  for  taxes.  Held  title  to  th« 
soil  was  In  the  United  States  and  the  land 
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the  governrnent  such  laarls  are  taxable.'*  Where  laii(1s  allotted  to  an  Tndiaii  are  sold 
by  the  heirs,  the  proceeds  are  subject  to  taxation,  though  the  sale  was  subject  to  condi- 
tions imposed  by  the  secretary  of  the  interior  as  to  disposition  of  the  proceeds." 

(§2)     E.  Realty.'" 

(§2)     F.  Personalty." 

§  3.  Exemption  from  taxation.''^ — ^The  power  and  right  of  the  state  to  tax  is 
always  presumed  and  exemptions  are  strictly  construed  in  favor  of  the  taxing  pow- 
er."    For  reasons  of  public  policy,  property  devoted  exclusively  to  charitable,'" 


could  not  be  sold  for  taxes  as  assessed. 
Richard  v.  Perrodin  [Ua.]  40  So.  789.  Lands 
acquired  for  public  purposes  during  the  peri- 
od between  the  first  and  final  steps  of  taxa- 
tion are  exempt  from  taxes  levied  during 
the  year  In  which  they  are  acquired.  Land 
relinquished  to  United  States  held  not  tax- 
able.    Territory  v.  Perrln  [Ariz.]   83  P.  361. 

72.  Real  property  owned  by  the  city  of 
New  York  outside  the  city  limits,  together 
with  the  constructions  and  works  thereon 
used  for  municipal  purposes,  are  taxable  in 
the  town  where  they  are  located.  Real  es- 
tate, aqueduct,  and  waterworks  taxable  un- 
der Laws  1896.  c.  908,  §  4,  and  Greater  New 
York  Charter.  Laws  1901,  c.  466,  §  480.  In 
re  Cttv  of  New  York  [N.  Y.]  76  N.  E.  18,  afg. 
94  N.  Y.  S.  nil. 

73.  I'nder  Rev.  Code  1857.  c.  3,  §  5,  art. 
20,  16th  section  lands  are  taxable  as  other 
lands  only  after  they  have  been  leased  by 
the  county  by  valid  lease.  Sexton  v.  Coa- 
homa County  Sup'rs  [Miss.]  38  So.  636. 
Const.  1S70,  art.  8,  §  2.  requires  property 
granted  for  school  purposes  and  the  pro- 
ceeds thereof  to  be  applied  to  the  object  of 
the  grant.  Held  land  acquired  in  exchange 
for  school  land,  and  rents  arising  therefrom, 
are  "proreeds"  of  school  grants  and  are 
not  siihjpoi  to  taxation.  People  v.  Chicago, 
216  111  S37.  75  N.  E.  239.  This  constitutional 
provision  has  reference  only  to  grants  made 
before  ndoption  of  the  constitution.  Thus, 
property  acquired  by  foreclosure  of  a  school 
fund  mortgage  is  not  exempt  unless  the 
money  loaned  on  the  mortgage  was  received 
prior  to  1S70.  R.  &  C.  Grosse  v.  People 
[111.]  75  N.  E.  978.  Kurd's  Rev.  St.  1903.  c. 
122.  art.  12.  5  6.  providing  that  funds  derived 
from  the  sale  of  school  lands  "or  from  the 
sale  of  any  real  estate  or  other  property  tak- 
en on  any  judgment  or  for  any  debt  due  to 
the  principal  of  any  township  or  county 
fund."  etc..  shall  constitute  a  part  of  such 
fund.  etc..  does  not  exempt  from  taxation 
property  acquired  by  foreclosure  of  a  school 
fund  mortgage.      Id. 

74.  Holder  of  public  land  scrip  had  select- 
ed his  land  and  had  no  other  act  to  do  to  ob- 
tain a  patent.  Held  land  was  taxable,  the 
United  Plates  being  only  the  depositary  or 
trustee  of  the  title.  Appeal  of  De  La  Vergne, 
4  Ariz.   10,  77  P.,  617. 

75.  T'nited  States  v.  Thurston  County,  140 
K.    456. 

76.  See    4    C.   L.    1615. 

77.  rs.     See  4  C.  L.  1616. 

79.  ntv  of  Rochester  v.  Rochester  R.  Co. 
182  N  Y  99,  74  N.  E.  953;  In  re  Deutsch's 
Estate  107  App.  Div.  192.  95  N.  Y.  S.  65.  Si- 
lence is  the  same  as  the  denial  of  exemption. 
Norfolk,  P.  &  N.  N.  Co.  v.  Norfolk  [Va.]  52  S. 


B.  851.  Exemptions  are  strictly  construed  and 
doubt  is  fatal.  State  v.  New  Orleans  Ry.  & 
Light  Co.  [La.]  40  So.  597.  Exemptions  from 
taxation  are  to  be  strictly  construed  and  no 
claim  of  exemption  can  be  sustaTlned  unless 
within  the  express  letter  or  necessary  scope 
of  the  exempting  clause.  In  re  Hickok's  Es- 
tate [Vt.]  62  A.  724;  American  Smelting  & 
Refining  Co.  v.  People  [Colo.]  82  P.  531. 

Illustrations:  Acts  1866-67.  p.  97,  5  3,  ex- 
empted lands  of  the  Real  Estate  Bank  while 
in  the  hands  of  the  receiver,  and  required 
the  receiver  to  furnish  the  assessor  a  list  of 
lands  sold.  Held  the  assessment  of  lands 
was  evidence  of  a  sale  by  the  receiver,  after 
which  lands  were  taxable.  Crocraft  v. 
Meyers  [Ark.]  88  S.  W.  1027.  That  no  deed 
was  shown  by  the  record  did  not  overthrow 
the  presumption  arising  from  a  tax  deed 
that  the  land  in  question  had  been  sold  and 
had  become  taxable.  Id.  Report  of  receiver 
that  he  omitted  from  a  list  lands  which  had 
already  been  sold  by  the  bank,  held  to 
strengthen  presumption  arising  from  tax 
deed.  Id.  The  exemption  of  capital,  ma- 
chinery, and  property  used  in  the  manu- 
facture of  articles  of  wood  (Const.  1898,  art. 
230)  does  not  extend  to  a  part  of  a  building 
used  for  the  storage  and  sale  of  such  ar- 
ticles, and  of  other  articles  purchased  for  re- 
sale. Victoria  Lumber  Co.  v.  Rives  [La.]  40  So. 
382.  Under  Gen.  Tax  Law,  Laws  1896.  c. 
908.  §  4,  subd.  7,  only  so  much  of  the  realty 
of  educational  institutions  is  exempt  as  is 
actually  used  for  the  corporate  purposes  of 
the  institution:  hence,  leased  realty  is  not 
exempt,  though  it  was  under  its  special  in- 
corporating act.  Pratt  Institute  v.  New 
York  [N.  X-]  75  N.  E.  1119.  A  statute  ex- 
empted certain  territory  annexed  to  Balti- 
more city  from  taxation  at  the  city  rate  un- 
til it  should  be  improved  in  a  certain  man- 
ner. It  was  held  that  an  alley,  paved  but 
not  curbed,  was  improved  as  required,  and 
the  territory  bounded  by  it  was  subject  to 
city  taxation.  City  of  Baltimore  v.  Rosen- 
thal  [Md.]   62  A.  579. 

80.  In  determining  whether  property  of 
an  association  organized  for  charitable  pur- 
poses is  taxable,  what  it  actually  does,  not 
what  it  was  organized  to  do  or  has  power  to 
do.  Is  the  test.  Pocono  Pines  Assembly,  etc. 
V.  Monroe  County,  29  Pa.  Super.  Ct  36. 
Where  an  association  organized  for  chari- 
table purposes  uses  a  part  of  its  property  in 
business  for  profit,  such  property  is  taxable, 
though  the  profits  are  devoted  to  charity. 
Id.  Where  an  association  organized  for 
charitable  purposes  issues  stock  on  which  no 
dividends  can  he  declared,  it  is  not  depriv- 
ed of  exemption  merely  by  reason  of  the 
fact  that  shareholders  have  a  right  to  vote 
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benevolent/^  religious,^^  or  educationaP^  purposes  is  commonly  exempted  from  taxa- 
tion. When  such  use  of  propertj'  ceases,  it  becomes  taxable.**  A  change  in  the 
use  of  property,  bringing  it  within  an  exemption  class,  does  not  relieve  it  from 
taxes  to  which  it  previously  became  liable.*"  The  exemption  of  stocks,  bonds, 
treasury  notes,  and  other  obligations  of  the  United  States  from  taxation  by  state, 
municipal,  or  local  authorities  does  not  ext-end  to  obligations  such  as  checks  and 
warrants  intended  for  immediate  use  and  designed  merely  to  stand  in  the  place  of 
money  imtil  presented  at  the  treasury.*" 

Contracts  of  exemption." — A  statutory  grant  of  exemption  in  aid  of  railroad 
construction,  accepted  and  acted  upon,  constitutes  a  contract  the  obligation  of 
which  cajmot  be  impaired  by  subsequent  legislation.**     A  grant  of  immunity  by  a 


for  trustees,  or  that  they  may  be  granted 
reduced  admission  fees  to  lectures,  or  tliat 
a  surplus  may  be  accumulated,  provided  no 
attempt  is  made  to  accumulate  a  surplus. 
Id.  A  corporation,  org,anized  and  conducted 
purely  for  charitable  purposes,  owned  land 
and  buildings,  and  charged  nominal  fees, 
but  its  income  was  not  suiflcient  to  support 
It,  donations  being  largely  relied  on.  No 
dividends  or  profits  "were  paid  or  intended 
to  be  paid.  The  property  was  held  exempt 
under  Pol.  Code  1S9D,  §  702.  Brewer  v. 
American  Missionary  Ass'n  [Ga.]  52  S.  E.  804. 
Under  Rev.  Laws  c.  12,  §  5,  cl.  3,  exempting 
property  of  literary,  benevolent,  charitable, 
and  scientific  institutions,  property  of  a  non- 
stock and  nondividend  paying  corporation, 
organized  to  provide  a  home  for  working 
girls  at  moder.Tte  cost,  is  not  taxable. 
Franklin  Square  House  v.  Boston,  1S8  Mass. 
409,  74  N.  E.  675.  Farm  lands  owned  by  a 
charitable  corporation,  the  proceeds  of  which 
are  devoted  exclusively  to  charity  but  which 
are  not  otherwise  necessary  for  the  opera- 
tion of  the  charitable  institution,  are  not 
exempt.  Farm  owned  by  hospital  corpora- 
tion, not  a  part  of  the  curtilage  of  the  hos- 
pital, not  exempt  under  Const,  art.  9,  §  3. 
State  V.  St.  Barnabas  Hospital  [Minn.]  104 
N.  W.  561.  In  New  Jersey,  if  .a  tract  of  land 
on  which  are  erected  the  buildings  of  a  cor- 
poration used  exclusively  for  charitable  pur- 
poses be  devoted  to  the  same  charitable  pur- 
poses, it  is  exempt.  20  Atl.  292,  52  N.  J.  L. 
373,  9  Li.  R.  a.  198,  followed  in  construction 
placed  on  P.  L.  1903,  p.  395.  Sisters  of  Char- 
ity of  St.  Elizabeth  v.  Thompson  [N.  J.  Law] 
61  A.  387. 

SI.  Corporations  organized  to  do  a  mut- 
ual insurance  business  are  nr<  benevolent 
corporations  or  corporations  "not  for  pecun- 
iary profit"  under  Iowa  statutes,  and  are  not 
exempt  from  taxation.  Iowa  Mut.  Tornado 
Ins.  Ass'n  v.  Gilbertson  [Iowa]  106  N.  W.  153. 

82.  Where  constitution  exempts  "actual 
places  of  religious  worship"  and  "institu- 
tions of  purely  public  charity,"  a  mort- 
gage held  by  a  trustee  for  a  Catholic  con- 
gregation, "solely  for  the  same  objects  of 
religion  and  purely  public  charity  as  the  real 
estate"  sold,  was  not  subject  to  a  personal 
property  tax.  Mattern  v.  Canevin  [Pa.]  63 
A.    131. 

S3.  The  provision  of  the  constitution  ex- 
empting from  taxation  all  the  property  of 
Tulane  University  of  whatsoever  character 
does  not  limit  the  exemption  to  property 
whereof  the  university  has  actual  corporeal 


possession.  Tulane  University  v.  Board  of 
Assessors    [La.]    40   So.   445. 

84.  Where  property  used  exclusively  for 
religious  and  educational  purposes  is  aban- 
doned and  ceases  to  be  used  for  such  pur- 
poses, it  becomes  taxable.  Holthaus  v. 
Adams  County   [Neb.]  105  N.  W.   632. 

•85.  Where  assessment  was  completed  and 
taxes  for  the  year  became  a  fixed  liability  7 
months  before  a  change  in  the  use  of  prop- 
erty. It  was  liable  for  the  taxes.  City  of 
Philadelphia  v.  Pennsylvania  Institution  for 
the  Instruction  of  the  Blind  [Pa,]  63  A.  420; 
Id.,  28  Pa.  Super.  Ct.  421. 

88.  U.  S.  Rev.  St.  §  3701,  not  violated  by 
taxing,  in  hands  of  owner,  checks  or  orders 
for  interest  on  bonds,  payable  immediately 
on  presentation.  Plibernia  Sav.  &  Loan  Soc. 
V.  San  Francisco,  200  U.  S.  310,  50  Law  Ed. — . 

NOTE:  "The  inability  of  the  states  to 
tax  the  official  agencies  of  the  Federal  gov- 
eriunent,  whether  in  the  form  of  banks 
chartered  under  its  authority,  or  of  obliga- 
tions issued  by  it  as  a  means  of  providing  a 
revenue,  or  for  the  payment  of  its  debts, 
was  applied  in  McCulloch  v.  Maryland,  4 
Wheat.  [U.  S.]  316,  4  Law.  Ed.  579,  to  a  stamp 
tax  upon  notes  of  the  United  States  bank: 
in  Weston  v.  Charleston,  2  Pet.  [U.  S.]  449,  7 
Law.  Ed.  481,  and  in  New  York  v.  Tax  Com'rs 
2  Black  [U.  S.]  G20,  17  Law.  Ed.  451,  to 
stock  issued  for  loans  made  to  the  govern- 
ment of  the  United  States;  and  in  the  Bank 
Tax  Case  (New  York  ex  rel.  Bank  of  Com- 
monwealth V.  Tax  &  A.  Com'rs),  2  Wall  [U 
S.]  200,  17  Law.  Ed.  793,  to  a  tax  laid  on 
banks  on  a  valuation  equal  to  the  amount 
of  their  capital  stock,  v/hen  their  property 
consisted  of  stocks  of  the  Federal  govern- 
ment; in  The  Banks  v.  New  York  (New  York 
rel.  Bank  of  N.  Y.  Nat.  Banking 
Connelly),  7  Wall.  [U.  S.]  16  19 
Law  Ed.  57,  to  certificates  of  indebtedness 
of  the  United  States,  issued  to  the  creditors 
of  the  government  for  supplies  furnished  in 
carrying  on  the  Civil  War;  in  Bank  of  New 
York  V.  New  York  County  (New  York  ex  rel 
Bank  of  New  York  v.  New  York  County)  7 
Wall  [U.  S.]  26,  19  Law.  Ed.  60,  to  notes  of 
the  United  States  Intended  to  circulate  as 
money;  and  in  Van  Brocklin  v.  Tennessee 
(Van  Brocklm  v.  Anderson),  117  u  S  151  '>9 
Law  Ed.  845,  to  land  purchased  by  the  'ukit- 
ed  States,  for  the  amount  of  a  direct  tax  laid 
thereon."— Brown,  X,  in  Hibernia  Sav.  &  Loan 
Soc.  V.  San  Francisco  [U.  S.]   26  S    CL   266 

87.  See  4  C.  L.  1618.  ''■ 

88.  Mich.  Laws  1855,   p.   305,  §  9,   provided 
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special  act  of  iiicarporalion  does  not  create  such  an  inviolable  contract,  where,  b;y 
the  constitution  and  statutes  of  the  state,  general  or  special  acts  creating  corpora- 
tions are  subject  to  repeal  or  alteration.*"  Municipalities  have  no  power  to  contract 
away  or  limit  the  taxing  power.""  Thus,  contracts  of  exemption  from  taxation, 
made  to  encourage  manufacturing  in  cities,  must  be  expressly  authorized  or  they 
are  ultra  vires,"'  and  a  grant  of  immunity  from  contribution  to  the  expense  of  pav- 
ing, to  a  street  railway  corporation,  without  consideration,  does  not  create  a  con- 
tract right  but  only  a  revocable  license,"-  personal  to  the  firat  grantee."^  A  condi- 
tional grant  of  exemption  is  unenforceable  at  the  instance  of  a  grantee  who  has  not 
performed  the  conditions."* 

§  4.  Place  of  taxation?^ — ^Eealty  is  to  be  taxed  in  the  district  where  located."* 
When  a  single  tract  is  located  in  more  than  one  disti-ict,  it  is  sometimes  taxed  at 
the  owner's  place  of  residence."'     Generally,  the  place  of  residence  of  the  owner*' 


that  a  certain  railroad  company  should  pay 
an  annual  tax  of  1%  on  the  capital  stock, 
paid  in,  in  lieu  of  all  oth.er  taxes,  except 
penalties  imposed  on  the  coSnpany,  to  be  es- 
timated upon  the  last  annual  report.  The 
statute  was  accepted  by  the  company,  which 
in  reliance  thereon  made  large  expenditures 
and  completed  an  unfinished  road.  It  was 
held  that  a  contract  was  created  exempting 
the  company  from  taxation  other  than  that 
specified,  which  could  not  be  impaired  by 
subsequent  legislation.  Powers  v.  Detroit, 
etc.,  R.  Co.,  201  U.  S.  543,  50  Law  Ed. — . 
Where  statutes  under  which  a  railroad  was 
built  provided  for  exemption  of  lands  ac- 
quired by  it  for  a  certain  term  of  years,  a 
contract  resulted  with  the  state  by  reason 
of  which  taxes  could  not  be  legally  laid  on 
such  railroad  lands  during  the  time  named. 
Hence,  a  sale  of  land  for  taxes  during  such 
time  transferred  no  title.  Raquette  Falls 
Land  Co.  v.  Hoyt,  109  App.  Div.  119,  95  N.  T. 
S    1029 

89.  Const.  1846,  art.  8,  §  1;  Const.  1895, 
art.  8,  §  1,  and  1  Kev.  St.  pt.  1,  o.  18,  tit.  3, 
§  8,  become  a  part  of  corporate  charters. 
Pratt  Institute  v.  New  York  [N.  T.]  75  N. 
E.  1119.  The  New  York  general  tax  law  of 
1896,  repealing  previous  special  acts  grant- 
ing exemption  to  certain  corporations,  is 
valid.     Id. 

90.  City  of  Rochester  v.  Rochester  R.  Co., 
182   N.   Y.   99.   74   N.   E.    953. 

91.  Act  1880,  p.  259,  c.  169,  authorizing 
the  abatement  of  taxes  levied  on  the  prop- 
erty of  manufacturing  corporations  actually 
used  in  manufacturing,  does  not  authorize  a 
contract  to  exempt  for  a  term  of  years  a 
plant  of  a  corporation  on  condition  of  its 
removing  to  the  city  and  operating  for  a 
certain  number  of  years  (Havre  de  Grace 
Real  Estate  &  Power  Co.  v.  Havre  de  Grace 
[Md.]  61  A.  662),  nor  does  Act  1890,  p.  175, 
c.  180,  authorizing  abatement  of  taxes  on 
real  estate  used  in  manufacturing,  and  pro- 
viding for  confirmation  of  a  contract  of 
exemption,  give  power  to  confirm  such  a 
contract  (Id.). 

9a.  Corporation  may  be  subjected  to  con- 
tribution by  subsequent  legislation.  City  of 
Rochester  v.  Rochester  R.  Co.,  182  N.  Y.  99, 
74  N.  E.  953. 

93.  Grant  of  immunity  fi-om  expense  for 
paving  did  not  pass  to  lessee  of  grantee  cor- 


poration.    City  of  Rochester  v.  Rochester  R. 
Co.,  182  N.  Y.  99,  74  N.  B.  953. 

94.  Contract  to  operate  shoe  factory  at 
full  capacity  was  not  performed  where  part 
of  building  was  used  by  a  successor  in 
interest  for  other  purposes.  Havre  de  Grace 
Real  Estate  &  Power  Co.  v.  Havre  de  Graie 
[Md.]    61  A,    662. 

95.  See   4   C.   L.    1618. 

96.  In  general,  tlie  location  of  land  and 
not  the  residence  of  the  owner  determines 
where  it  shall  be  taxable.  People  v.  How- 
ell, 106  App.  Div.  140,  94  N.  Y.  S.  488.  Rail- 
road property  situated  in  several  road  and 
school  districts,  and  unincorporated  cities 
and  towns,  was  properly  divided  up  by  the 
assessor  and  assessed  with  reference  to  sucli 
districts.  Oregon  R.  &  Nav.  Co.  v.  Umatilla 
County    [Or.]    81   P.   352. 

97.  A  farm  consisting  of  a  single  tract 
of  land  "was  situated  partly  within  and  part- 
ly outside  a  village,  and  the  0"wner  lived  on 
the  portion  outside  the  village.  Held  it  was 
assessable  only  in  the  tax  district  in  "which 
the  owner  resided,  under  Laws  1902,  c.  200, 
§  10,  and  not  by  the  village.  People  v. 
Gray,  109  App.  Div.  116.  95  N.  Y.  S.  825.  Cer- 
tain lots  held  not  adjacent  to  and  occupied 
and  connected  with  relator's  dwelling  house 
so  as  to  permit  an  election  as  to  which 
tax  district  his  property  should  be  assessed 
in  (a  boundary  line  running  through  tlie 
property),  under  Laws  1903,  c.  305,  and  prior 
laws.  People  v.  Jacobs,  106  App.  Div.  614, 
34  N.  Y.  S.  483.  An  owner  of  two  contiguous 
lots  of  land,  used  as  one  tract,  all  situated 
in  one  tax  district,  has  no  absolute  right 
to  have  it  described  as  one  tract  in  the  town 
assessment  roll,  so  tliat  it  shall  be  assessed 
for  school  purposes  only  in  the  school  dis- 
trict where  he  resides.  People  v.  Howell, 
106  App.  Div.  140,  94  N.  Y.  S.  488.  The  act 
of  June  1,  1883  (P.  L.  51),  which  provides 
that  where  a  county  line  divides  a  tract  of 
land  it  shall  be  assessed  in  the  county  in 
which  the  mansion  house  is  situated,,  does 
not  apply  to  a  tract  owned  by  a  power  com- 
pany on  whicli  a  pcwer  plant  is  located 
in  one  county  and  farm  buildings  in  another. 
The  power  plant  may  be  assessed  in  the 
county  where  located.  Appeal  of  York  Haven 
Water  &  Power  Co.   [Pa.]   62  A.  97. 

98.  The  fact  that  a  person  was  a  lessee 
of    a    place    of    abode    in    New    York    during 
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is  regaTflerl  as  the  situs  of  personalty  for  purposes  of  taxation,"  but  "the  maxim 
mobilia  sequuntur  personam  is  usually  applied  only  to  intangible  personal  property/ 
and  tangible  personal  property  is  usually  held  to  be  taxable  only  in  the  state  where  it 
is  permanently  located  and  employed  and  where  it  receives  protection.'  Thus,  per- 
sonal property  of  nonresidents,'  and  the  capital  of  foreign  corporations  employed 
within  the  state,'  may  be  taxed  therein.  But  the  rule  that  personalty  is  taxable  only 
at  the  domicile  of  the  owner  may  be  disregarded  by  the  legislature,  in  its  discretion, 
even  as  to  intangible  property.'  Thus,  in  some  states,  bills  receivable,  obligations, 
or  credits  arising  from  business  done  in  the  state  by  a  nonresident,  are  taxable  in 
the  state  at  the  business  domicile  of  the  nonresident,  or  his  agent  or  representative.* 


winter  months  did  not  make  him  a  resi- 
dent there.'  People  v.  O'Donnel.  47  Misc.  226. 
95  N.  T.  S.  889.  A  presumption  of  residence 
in  a  tax  district  does  not  arise  from  the 
mere  fact  of  payment  of  a  tax  where  it  ap- 
pears that  the  person  paying  it  was  in  fact, 
and  claimed  to  be.  a  resident  of  another 
state.  One  who  lived  in  New  York  winters 
said  he  was  willing  to  pay  a  tax  on  a  cer- 
tain assessment,  but  that  he  was  a  resident 
of  New  Jersey.  Held  no  presumption  of 
residence  In  New  York  for  taxation  purposes 
arose.      Id. 

99.  Logs  which  have  been  cut  and  hauled 
to  a  stream  for  shipment  are  personalty  as- 
sessable only  in  the  county  of  the  owner's  resi- 
dence. Ky,  St.  1903.  S  4039  requiring  the 
owner  of  standing  timber  on  another's  land 
to  list  the  same  in  the  county  where  located 
does  not  apply.  Morgan  v.  Southern  Lumber 
Co.  [Ky.]  89  S.  W.  120.  Greater  New  York 
is  not  a  single  tax  district:  a  tax  on  person- 
alty must  be  levied  in  the  borough  where 
the  owner  resides.  People  j.  O'Donnell.  96 
N  Y.  S.  297.  The  situs  of  a  cliONe  In  action 
for  purposes  of  taxation  is  at  the  domicile 
of  the  creditor.  Code  1904,  |  491,  contem- 
plates that  the  commissioner  of  revenue  will 
call  upon  the  owner  of  the  credit  at  his 
domicile      Hurt  v.   Bristol   [Va.]   61   S.   E.   223. 

Se<'iiritieM  owned  by  a  partnership  are 
properlv  listed  in  the  township  wherein  the 
managing  partner  resides.  Barricklo'w  v. 
Bowland.  3  Ohio  N.  P.  (N.  S.)  78.  An  at- 
tempt to  plHce  a  part  thereof  on  the  tax 
duplicate  of  the  township  wherein  the  other 
partner  resides  ma.v  be  enjoined.      Id. 

BonflM  of  ii  DoureNidenl  are  not  taxable  in 
the  state  when  merely  left  in  the  hands  of 
a  resident  agent  for  collection  and  invest- 
ment.     I'pson  v.  Davis.   110   111.  App.  375. 

1.  Union  Refrigerator  Transit  Co.  v.  Ken- 
tucky. 199  V.  S.  194.  50  Law  Ed. — .  The  prin- 
ciple "mohilia  sequuntur  personam."  in  mat- 
ters of  taxation,  does  not  embrace  movable 
property  In  concrete  form  such  as  bills  or 
notes  or  other  paper  taken  in  course  of 
business,  used  and  collected  in  the  state 
where  such  business  is  done.  Monongahela 
Kiver  Consol.  Coal  &  Coke  Co.  v.  Board  of 
Assessors   fLa.l   39  So.   601. 

2.  I'ninn  Refrigerator  Transit  Co.  v.  Ken- 
tucky, 199  r.  S.  194,  50  Law  Ed. — .  Where 
movable  property  having  no  permanent  situs 
in  the  state  is  employed  therein,  it  is  taxable 
In  the  municipalities  where  so  used  to  the  ex- 
tent of  tie  average  amount  kept  therein. 
Average  number  of  Pullman  cars  kept  in 
Covington   for  repairs,   etc.,   held   taxable   by 


that  city.  City  of  Covington  v.  Pullman  Co. 
TKy.]  89  S.  W.  116.  Resident  of  Kansas 
wrought  Into  the  state,  between  March  and 
September,  cattle  which  he  had  bought  with 
money  already  listed  for  taxation  in  his 
home  city.  The  cattle  were  held  not  sub- 
'ect  to  taxes  in  Kansas  under  Gen.  St.  1901, 
5§  7519-7521  providing  for  assessment  in  cer- 
tain cases  of  personalty  brought  Into  the 
state  after  March  1.  Lingenfelter  v.  Fergu- 
son   [Kan.]    80   P.    48. 

3.  Personal  property  of  a  nonresident  sit- 
uated in  the  state  is  taxable  therein.  Ayer 
&  Lord  Tie  Co.  v.  Keown  [Ky.]  89  S.  W.  116. 
Personal  property  of  nonresidents  is  assess- 
able in  the  county  where  it  is  situated. 
Ky.  St.  1903,  §  4020.  City  of  Covington  v. 
Pullman  Co.   [Ky.]   89  S.   W.  116. 

4.  Corporation  organized  In  France  had 
an  office  in  New  York  for  the  importation 
and  sale  of  goods,  and  paid  all  the  expenses 
of  Its  New  York  business  out  of  Its  local 
bank  account,  only  the  surplus  being  sent 
to  France.  Held  the  corporation  was  doing 
business  in  New  York  and  Its  personalty 
there  was  taxable  under  Laws  1896,  c.  908, 
S    7.     People    v.    Wells    [N.    Y.]    76    N.    B.    24. 

5.  The  rule  "mobilia  sequuntur  personam" 
is  a  fiction,  not  resting  on  any  constitutional 
basis,  and  must  give  way  before  express 
laws  destroying  it  in  any  given  case,  where 
constitutional  requirements  do  not  stand  in 
the  way.  Metropolitan  Life  Ins.  Co.  v.  Parish 
of    Orleans'     Assessors     [La.]     39    So.     846. 

6.  Act  No.  170  of  1898,  which  so  provides, 
is  valid.  Metropolitan  Life  Ins.  Co.  v.  Par- 
ish of  Orleans'  Assessors  [La.]  39  So.  846. 
Credits  or  bills  receivable  are  taxable  as 
capital  invested  in  the  state  within  Tax 
Laws  1896.  c.  908.  §  7  (People  v.  Wells  107 
App.  Div.  15.  95  N.  Y.  S.  100),  even  though 
they  constitute  proceeds  of  sales  of  goods 
in  imported  original  packages,  a  tax  on  such 
proceeds  not  being  one  on  imports  contrary 
to  Const.  U.  S.  art.  1,  §  10  (Id.).  Corpora- 
tion of  Ireland  maintained  an  office  in  New 
York  for  the  Importation  and  sale  of  its 
products  in  original  packages,  and  took  and 
held  in  New  York  notes  for  goods  sold  the 
proceeds  of  which  were  in  ;art  sent  to  the 
home  office  in  Dublin.  Held  the  notes  so 
taken  and  held  for  collection  in  New  York 
were  there  taxable.  People  v.  Wells  [N  Y] 
77  N.  E.  19.  New  Jersey  corporation,  having 
Its  principal  place  of  business  in  Missouri 
was  engaged  in  business  in  Richmond  coun- 
ty, Georgia,  maintaining  an  agent  of  lim 
ited  authority  there,  and  selling  goods 
through   such   agent.     In   the   case   of  credit 
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The  sitns  of  stock  of  a  foreipm  corporation  for  purposes  of  taxation  is  at  tlie  domi- 
cile of  the  owner  of  the  stock,^  and  if  legal  title  and  the  beneficial  ownership  are 
held  by  different  persons,  the  stock  is  taxable  at  the  domicile  of  the  beneficial 
owner.*  As  to  the  county  or  tax  district  within  the  state  at  which  corporate  prop- 
erty should  be  taxed,  the  statutes  must  be  consulted.* 


sales,  the  notes  and  accounts  were  forward- 
ed to  the  principal  ofBce  and  paid  either 
there  or  through  the  Georgia  office.  Held 
the  notes  and  accounts  for  the  Georgia 
business  were  taxable  in  Richmond  County. 
Armour  Packing  Co.  v.  Clark  [Ga.]  52  S.  B. 
145.  Money  being  In  fact  loaned  in  the 
state  In  the  course  of  business  done  therein 
by  the  nonresident,  It  is  taxable  regardless 
of  the  manner  of  the  loan,  and  the  power 
to  tax  the  loan  is  not  affected  by  the  fact 
that  the  evidences  thereof  are  removed  from 
the  state  until  collection.  Under  Const,  art. 
233.  the  tax  may  be  enforced  by  process 
against  the  resident  representative.  Metro- 
politan Life  Ins.  Co.  v.  Parish  of  Orleans' 
Assessors  [La.]  39  So.  846.  Credits  arising 
from  business  done  In  the  state  by  a  non- 
resident corporation  through  a  resident 
agent,  the  evidences  of  which  are  held  by 
such  agent  in  the  state  until  collection,  are 
taxable.  Mopongahela  River  Consol.  Coal  & 
Coke  Co.  v.  Board  of  Assessors  [La.]  39  So. 
601. 

NOTE.  SItns  of  credits:  "Credits  have  al- 
ways been  taxable  at  the  domicile  of  the 
creditor  (Klrtland  v.  Hotchkiss,  100  U.  S.' 
491,  25  Law.  Ed.  558),  and  not ,  at  that  of 
the  debtor.  State  Tax  on  Foreign-held 
Bonds,  15  Wall.  [U.  S.]  300,  21  Law.  Ed.  179. 
But  the  tendency  of  recent  decisions,  as 
noted  In  Monongahela  River,  etc.,  Co.  v. 
Board  of  Assessors  [La.]  39  So.  601,  is  to- 
ward assigning  to  credits  a  situs  apart  from 
the  creditor's  domicile  whenever  such  a  con- 
struction is  possible.  Thus,  if  the  credits 
are  controlled  by  an  agent  domiciled  in  the 
same  state  as  the  debtor,  they  are  taxable 
there.  Bristol  v.  Washington  Co.,  177  U.  S. 
133,  44  Law.  Ed.  701.  Or  If  they  consist  of 
notes,  bonds,  etc.,  they  are  taxable  where 
such  are  held.  New  Orleans  v.  Stempel,  175 
XJ.  S.  309,  44  Law.  Ed.  174;  Assessors  v.  Comp- 
toir  National  D'Bscompte,  191  U.  S.  388,  48 
Law.  Ed.  232.  Similarly,  other  forms  of 
intangible  personal  property,  depending  for 
their  value  upon  the  use  of  tangible  proper- 
ty, are  taxable  where  such  tangible  property 
is  located.  Adams  Express  Co.  v.  Ohio,  165 
U.  S.  194.  41  Law.  Ed.  683;  Id.,  166  U.  S. 
185,  41  Law.  Ed.  965.  Cf.  also  5  Columbia 
L.  R.  50;  6  Columbia  L.  R.  190;  Judson,  Taxa- 
tion  §§  408.  422.  427." — 6  Columbia  L.  R.   281. 

7.  Central  of  Georgia  R.  Co.  v.  Wright 
[Ga.]  63  S.  W.  207.  The  case  of  Wright  v. 
S.  W.  R.  Co.,  64  Ga.  783,  which  held  that  the 
situs  of  stock  in  a  foreign  railroad  corpora- 
tion whose  road  was  located  outside  of 
Georgia  was  !n  the  state  where  the  road 
was  located,  was  the  law  of  Georgia  until 
Oct  20,  1885,  when  a  statute  was  approved 
giving  such  stock  held  in  Georgia  a  situs  in 
Georgia  for  taxation.  Georgia  R.  &  Banking 
Co.  v.  Wright  [Ga.]   53  S.  B.  261. 

8.  Stock  of  an  Alabama  corporation,  bene- 
ficially owned  by  Georgia  concern  but  held 
in  trust  in  New  Tork,  held  taxable  in  Geor- 


t?ia.  Central  of  Georgia  R.  Co.  T.  Wright 
■■Ga.]    53   S.   B.    207. 

9.  Under  Pol.  Code  §  3711,  requiring  cor- 
-lorate  property  to  be  assessed  in  the  county 
■vhere  It  is  situated,  and  §  3720,  relating  to 
the  assessment  of  live  stock,  where  a  cor- 
poration owned  live  stock  in  a  county 
where  the  corporation's  foreman  and  mana- 
Ter  resided,  and  drove  them  into  another 
^ounty  to  be  winter-fed.  Intending  to  take 
them  back,  the  stock  was  assessable  in  the 
■irst  county.  Plowerree  Cattle  Co.  v.  Lewis 
\nd  Clarke  County  [Mont.]  81  P.  398.  The 
nersonal  property  of  logging  railroad  com- 
panies, not  engaged  as  common  carriers.  Is, 
in  Minnesota,  taxable  in  the  counties  where 
such  corporations  maintain  their  principal 
places  of  business,  though  such  property  Is 
kept  and  used  In  other  counties.  Gen.  St. 
1894,  §  1516.  State  v.  Iverson  [Minn.]  106 
N.  W.  309.  Since  they  are  not  "transporta- 
tion" companies  within  the  meaning  of  the 
statute  providing  for  the  taxation  of  tho 
personalty  of  such  companies  at  the  place 
where  it  Is  usually  kept.  Gen.  St.  1894,  § 
1517,  held  not  applicable.  Id.  What  is  the 
principal  business  office  of  a  corporation,  and 
the  situs  of  its  property  for  taxation,  is  a 
question  of  fact  (Detroit,  etc.,  R.  Co.  v.  De- 
troit [Mich.]  12  Det.  Leg.  N.  315,  104  N.  W. 
327),  on  which  the  fact  that  a  certain  place 
is  named  in  the  articles  of  such  principal 
office  is  not  conclusive  (Id.).  A  street  rail- 
road company,  operating  a  line  from  the 
village  of  Dearborn  to  the  city  of  Detroit, 
named  the  village  in  its  articles  as  the  lo- 
cation of  its  principal  office.  The  meetings 
of  directors  and  stockholders  were  held 
there  and  the  records  were  kept  in  this 
office.  The  officers  lived  in  Detroit  and  per- 
formed most  of  their  routine  duties  there. 
Under  a  statute  providing  that  the  property 
of  a  street  railroad  shall  be  taxed  in  the 
place  where  its  principal  office  is  located, 
held  that  the  property  was  taxable  in  De- 
troit. Detroit,  etc.,  R.  v.  Detroit  [Mich.] 
12  Det.  Leg.  N.  315,  104  N.  W.  327. 

Note:  "The  cases  resolve  themselves  into 
the  question  as  to  how  much  business  must 
be  done  at  the  place  announced  in  the  arti- 
cles in  order  to  make  it  the  principal  office. 
The  fact  that  the  directors  and  stockholders 
meet  there  is  not  sufficient.  In  the  principal 
case  there  were  several  offices  located  at 
different  places,  all  doing  nearly  the  same 
amount  of  general  business.  In  the  former 
Michigan  cases  no  business  at  all  was  done 
at  the  announced  office.  Transportation  Co. 
V.  Assessors,  91  Mich.  392,  51  N.  W.  978;  Tea- 
gan  Transp.  Co,  v.  Detroit  [Mich.]  102  N.  W. 
273.  But  see  City  of  Detroit  v.  Lothrop  Es- 
tate, 136  Mich.  265,  99  N.  W.  9.  The  courts 
usually  hold  that  the  designation  In  the  ar- 
ticles will  not  be  final  upon  the  assessors.  A 
contrary  rule  would  seem  to  give  a  corpora- 
tion power  to  evade  taxation  where  Its  'prin- 
cipal  place   of  business'   really   Is,   by  flxlng 
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In  New  York,  personalty  held  in  triist  is  assessed  at  the  place  of  residence  of 
the  trustees;^"  in  Virginia*^  and  Ohio,"  where  the  property  is  situated  and  tlie 
beneficiary  resides,  regardless  of  the  residence  of  the  trustee.  Credits  belonging 
to  a  lunatic  and  held  by  his  committee  are  taxable  to  the  committee  in  the  county 
of  his  domicile.^^ 

The  legal  situs  of  a  vessel  engaged  in  commerce  on  the  high  seas,  for  the  pur- 
pose of  taxation,  is  in  its  home  port.^* 

§  5.  Assessment,  rating,  and  valuation.  A.  Necessity  for  assessment}^ — A 
valid  assessment  is  essential  to  a  valid  tax.^" 

(§5)  B.  Assessing  officers." — Property  must  be  assessed  by  the  officers  desig- 
nated by  law;  whether  particular  property  is  to  be  assessed  by  state  or  local  officers 
depends  upon  the  terms  of  the  statute  applicable.^'    The  compensation  of  assessors 


it  at  some  other  place,  when  no  other  tax- 
payer has  this  right  or  power.  Milwaukee 
S.  S.  Co.  V.  Milwaukee,  S3  Wis.  590,  53  N.  W. 
839,  18  L.  R.  A.  353.  The  courts  of  New 
Tork  have  reached  a  different  conclusion. 
Western  Transp.  Co.  v.  Scheu,  19  N.  T.  408. 
See  note  56  Am.  Dec.  523-537." — i  Mich.  L.  R. 
244. 

10.  Under  the  New  Tork  statutory  pro- 
vision that  every  person  shall  be  taxed  in 
the  tax  district  where  he  resides  for  _all 
personal  property  owned  by  him  or  under 
his  control  as  trustee  or  executor,  each 
borough  is  a  separate  tax  district.  People 
V.  O'Donnel  [N.  Y.]  75  N.  B.  540,  rvg.  106 
App.  Div.  526,  94  N.  T.  S.  884.  Hence,  where 
personalty  is  assessed  in  a  borougli  against 
two  executors  and  trustees,  one  of  whom 
is  a  resident  of  another,  the  assessment 
is  invalid  as  to  the  latter  and  his  half  there- 
of should  be  cancelled.  Id.  Where  property 
is  held  jointly  by  two  trustees,  one  of  wliom 
is  a  nonresident,  an  assessment  against  the 
nonresident  is  illegal.  People  v.  Wells,  182 
N.  Y.  314,  74  N.  B.  878.  Where  an  assess- 
ment is  on  tlie  entire  trust  estate  and 
against  both  trustees,  it  should  be  reduced 
one-half  as  against  the  resident  trustee,  un- 
der Tax  Liaw  §  8,  providing  that  where  trus- 
tees reside  in  different  tax  districts  they 
must  be  assessed  for  equal  proportions  of 
the  property.  Id.  To  allow  the  whole 
amount  to  stand  against  the  resident  trus- 
tee on  the  ground  that  the  property  was 
undervalued  would  be  improper,  because 
equivalent  to  an  increase  in  the  assessment 
without  notice.     Id. 

11.  Code  1887,  §  492.  as  amended  by  Acts 
1897-98,  c.  490,  construed  as  imposing  a  tax 
on  a  trust  fund  on  the  place  of  residence  of 
the  cestui  que  trust,  though  the  trustee  is 
a  nonresident,  is  not  unconstitutional,  since 
tlie  tax  is  not  against  the  trustee  but  is 
merely  collected  through  him.  Selden  .v. 
Brooke  [Va.]  52  S.  B.  632.  Under  Code  1887, 
I  492,  as  amended  by  Acts  1897-98,  c.  490,  a 
trust  fund  the  income  of  which  is  to  be 
paid  to  the  cestui  que  trust  during  life, 
.she  being  over  21  years  of  age  and  a  resi- 
dent, is  taxable  where  she  resides,  though 
the  trustee  is  a  nonresident.     Id. 

12.  Where  a  trust  estate  and  the  benefi- 
ciaries are  in  one  state,  and  the  office  of  trus- 
tee is  there  exercised,  the  trust  estate  is  not 
taxable  in  another  state  of  which  the  trustee 
Is   a   resident.     Trust    estate   not   taxable   in 


Ohio,  under  St.  Ohio  1890,  §  2731,  merely  be- 
cause trustee  resided  there,  when  he  "was 
appointed  in  Connecticut,  in  which  state  tlie 
estate  and  beneficiaries  were.  Goodsite  v. 
Lane  [C.  C.  A.]  139  F.  593.  Where  it  appears 
that  a  transaction  whereby  legal  title  to 
certain  personalty  was  transferred  to  a  nom- 
inal trustee  was  for  the  sole  purpose  of 
escaping  taxation  in  the  district  where  the 
property  was  located,  the  original  owner 
retaining  full  control,  a  court  of  equity  will 
not  enjoin  the  county  auditor  from  listing 
the  property  for  taxation.  Notes  trans- 
ferred by  a  trust  instrument.  Sisler  v.  Fos- 
ter, 72  Ohio  St.  437,  74  N.  B.  639. 

13.  Though  he  was  appointed  by  the  cor- 
poration court  of  another  city  and  county. 
Hurt  V.  Bristol   [Va.]    51  S.   E.  ,223. 

14.  Vessel  held  taxable  in  city  and  coun- 
ty of  San  Francisco  where  the  managing 
owner  resided,  though  the  vessel  had  never 
been  in  California  waters  and  was  not  reg- 
istered there,  but  had  been  temporarily  reg- 
istered in  Washington,  and  though  some  of 
the  owners  lived  outside  California.  Con- 
struing Federal  statutes.  Olson  v.  City  & 
County  of  San  Francisco    [Cal.]    82  P.   850. 

15.  See  4  C.  L.  1620. 

16.  State  V.  Linney  [Mo.]  90  S.  W.  844. 
There  can  be  no  tax  without  a  valid  assess- 
ment. Moran  v.  Thomas  [S.  D.]  104  N.  W. 
212.  Taxes  by  valuation  cannot  be  appor- 
tioned without  a  valid  assessment.  Consol- 
idated Gas  Co.  V.  Baltimore   [Md.]   61  A    532 

17.  See  4  C.  L.  1620. 

18.  Under  Const,  art.  13,  §  10,  the  state 
board  of  equalization  has  power  to  assess 
only  "the  franchise,  roadway,  roadbed,  rails 
and  rolling  stock"  of  railroads  operating  in 
more  than  one  county.  All  railroad  prop- 
erty other  than  that  specifically  mentioned 
is  assessable  only  by  local  authorities.  San 
Francisco,  etc.,  R.  Co,  v.  Stockton  [Cal.]  84 
P  771.  Under  this  constitutional  provision, 
all  improvements  on  the  right  of  way,  even 
though  indispensable  to  the  operation  of 
the  road,  and  all  tangible  property  outside 
the  right  of  way,  are  assessable  by  local 
authorities.  Id.  The  terra  "roadway"  in- 
cludes only  the  continuous  strip  of  land  upon 
which  the  railroad  is  built.  Id.  Tracts  of 
land  used  for  cattle  yards,  switch  yards 
depots,  etc.,  are  not  "roadway"  and  are  lo- 
cally assessable.  Id.  A  section  of  land  In- 
tended to  be  used  as  roadway  but  not  so 
used  at  the  time  of  assessment,  the  road  not 
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is  also  statutory.^"  Mandamus  will  not  lie  to  compel  an  assessor  to  place  on  the 
rolls  lands  which  have  previously  been  sold  and  not  redeemed. ="  Mandamus  will 
not  issue  to  compel  a  county  auditor,  in  Ohio,  to  transfer  real  estate  on  the  tax  list 
to  the  name  of  a  purchaser,  unless  all  the  material  facts  necessary  to  put  him  in 
default  are  pleaded  and  proved.-'- 

(§5)  C.  Formal  r6qu-mtes.--  NoiiceP — Notice  and  an  opportunity  to  be 
heard  at  some  stage  of  the  proceedings  is  essential.-* 

The  roll  or  list.-^ — The  assessment  roll  must  be  prepared  and  returned  as  re- 
quired by  law.  It  then  becomes  a  public  document.-'  It  must  properly  describe 
the  property  assessed-'  and  must  show  the  name  of  the  true  owner^*  or  other  person 


having  been  built,  is  also  locally  assessable. 
Id.  Under  Sess.  Laws  1901,  p.  257,  the  state 
board  of  equalization  is  authorized  to  fix 
for  taxation  the  valuation  of  railroad,  tele- 
phone, and  telegraph  lines  and  property  be- 
longing thereto.  McConnell  v.  State  Board 
of  Equalization  [Idaho]  83  P.  494.  It  is  the 
duty  of  the  state  board  of  assessors  to  as- 
sess the  property  of  corporations  employed' 
in  the  railroad  business  and  to  malce  due 
return  to  parochial  and  municipal  authori- 
ties, and  the  parish  assessor  cannot  assess 
and  value  railroad  property  upon  failure 
of  the  state  board  to  perform  its  duty.  Lou- 
isiana &  A.  R.  Co.  V.  Bailey  [La.]  40  So.  358. 
Newport  News  Charter  §  86,  imposing  as- 
sessment duties  on  the  commissioner  of 
revenue,  does  not  apply  where  the  city  as- 
sessment must  follow  a  state  assessment 
on  the .  same  property.  West  v.  Newport 
News   [Va.]   51  S.  B.   206. 

19.  In  Indiana  a  county  assessor  is  not 
entitled  to  a  per  diem  as  county  ^.ssessor 
while  serving  as  a  member  of  the  board  of 
review  of  assessments.  Daily  v.  Daviess 
County  Com'rs  [Ind.]  74  N.  E.  977.  The 
county  may  recover  from  him  sums  paid  in 
excess  of  the  per  diem  for  the  rtiaximum 
number  of  days  fixed  by  law.  Id.  An  as- 
sessor who  makes  the  assessment  of  such 
persons  as  remove  into  his  district  between 
the  last  assessment  and  May  1st,  or  who  have 
been  omitted  from  the  last  assessment,  and 
returns  their  names  with  the  amount  of 
state  and  county  tax  payable  by  each  to 
the  board  of  school  directors  of  his  dis- 
trict, under  Act  of  May  8,  1854,  §  35,  P.  L.  617, 
is  entitled  to  compensation  out  of  county 
funds.  Hoak  v.  Lancaster  County,  29  Pa. 
Super.  Ct.   585.  .     ,    j    ,     ,„ 

20.  Such  lands  not  being  included  in 
comptroller's  list  to  the  assessor,  and  re- 
lator not  having  sought  relief  as  provided 
for  by  law.  State  v.  Richards  [Fla.]  39  So, 
152 

21.  Dye  v.  State  [Ohio]  76  N.  B.  829. 
Vendee  of  coal  underlying  lands  cannot 
compel  auditor,  by  mandamus,  to  tr.-insfer 
coal  interest  to  his  name  unless  he  presents 
proof  of  his  title  and  of  the  value  of  the 
coal  as  compared  with  the  value  of  the 
real  estate  as  a  whole.  Id.  An  agreement 
between  the  parties  is  not  competent  evi- 
dence of  such  facts.  Id.  Where  petition 
tor  mandamus  did  not  allege  that  Vjoot  ot 
the  required  facts  had  been  presented  to  the 
auditor.  It  was  insufficient.     Id. 

aa.     See   4  C.  L.   1620. 
as.     See  4  C.  L.  1623. 


24.  It  is  essential  to  the  validity  of  an 
assessment  law  tliat  it  should  provide  an 
opportunity  for  the  property  owner  to  be 
heard  as  to  the  justice  and  validity  of  an 
assessment.  A  curative  statute  held  to  have 
only  a  prospective  operation,  thereby  pro- 
viding for  a  notice  and  liearing.  Whitlock 
V.  Hawkins  [Va.]  53  S.  E.  401.  That  an  as- 
sessment is  not  returned  within  the  time 
prescribed  by  law  is  not  fatal  to  its  validity, 
if  it  was  returned  in  due  season  to  allow 
persons  affected  an  opportunity  to  be  heard. 
Id.  Claim  of  corporation  that  it  had  no 
notice  of  an  increase  in  an  assessment  paid 
one  year  after  the  triennial  assessment  un- 
tenable wliere  it  appeared  that  a  person 
representing  tlie  corporation  and  others  had 
notice  and  met  tlie  county  commissioners  at 
a  meeting  where  tlie  assessment  was  dis- 
cussed. Union  Coal  Co.  v.  Cooner,  27  Pa. 
Super.  Ct.  95.  Tlie  Michigan  railroad  tax 
law  (Prfb.  Acts  1901,  p.  241,  No.  173),  which 
provides  for  the  assessment  of  railroad  prop- 
erty by  a  state  board  of  assessors  at  the 
average  rate  of  other  property  in  the  state, 
is  not  invalid  as  making  no  provision  for 
the  equalization  of  railroad  property  with 
other  property,  since  it  names  the  time  and 
place  of  the  sessions  of  the  assessing  board, 
and  gives  to  any  company  or  person  inter- 
ested the  right  to  be  lieai-d,  and  authorizes 
the  board  to  correct  the  valuation.  Michigan 
Cent.  R.  Co.  v.  Powers,  201  U.  S.  245,  50 Law.  Bd. 

;  Michigan  Railroad  Tax  Cases,  138  F.  223. 

Again,  the  state  constitution  provides  that 
all  property  sliall  be  assessed  at  its  cash 
value,  and  it  will  be  presumed  that  this 
has  been  done  by  the  officers  charged  with 
the  duty  to  assess.  Michigan  Railroad  Tax 
Cases,  138  P.  223.  This  legislation  is  not 
invalid  because  not  providing  for  a  hearing 
upon  the  rate,  since  it  is  fixed  by  the  con- 
stitution and  legislature,  no  discretion  being 
vested  in  the  state  board  of  assessors.  Hence 
a  hearing  before  the  state  board  could  not 
change  the  result.  Id. 
25.     See   4   C.    L.   1620. 

2«.  A  completed  assessment  roll,  returned 
as  required  by  B.  &  C.  Comp.  §  3057,  be- 
comes a  public  document  and  is  sufficient, 
though  not  formally  certified  or  identified 
by  the  assessor.  Oregon  R.  &  Nav.  Co.  v. 
Umatilla  County  [Or.]  81  P.  352. 

27.  A  proper  description  of  land  assessed 
is  necessary  to  give  a  court  jurisdiction  of 
a  proceeding  to  enforce  the  tax  against  it. 
Mayot  V.  Auditor  General  [Mich.]  12  Det. 
Leg.  N.  279,  104  N.  W.  19. 

28.  Description   of  owner   as    "O.   R.    &    N. 
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legally  liable  for  the  taxes  imposed.^"  Any  description  is  good  which  would  be  sufE- 
cient  in  a  deed  of  conveyance  or  contract  to  convey,  and  which  afEords  a  means  of 
identification,  and  does  not  mislead,  or  is  not  calculated  to  mislead,  the  ownerj^" 
and  extrinsic  evidence  is  admissible  to  identify  the  property,  explain  ambiguities, 
and  aid  in  the  interpretation  of  the  description.'^  A  description  in  which  abbrevi- 
ations are  used  may  be  sufficient.'^  Unless  several  lots  of  a  taxpayer  are  used  to- 
gether and  as  one  piece  of  property,  he  is  entitled  to  have  each  lot  assessed  separate- 
ly,'' but  if  the  owner  returns  the  property  for  taxation  in  bulk,  he  is  estopped  to 
claim  the  assessment  in  bulk  illegal,'*  and  the  same  rule  applies  when  the  city,  in 
assessing  unrendered  property,  adopts  the  rendition  previously  made  by  the  owner.'" 
The  proper  method  of  assessing  lands  under  tide  water  beyond  the  exterior  line  for 
solid  filling  established  by  the  riparian  commissioners  depends  upon  the  right  which 
has  been  acquired  therein.'"  If  a  title  has  been  acquired  in  such  lands  they  should 
be  included  with  lands  back  of  the  line  for  solid  filling  in  a  single  description,  or 
separately  assessed  by  a  distinct  description. ''  If  only  a  right  has  been  acquired, 
appurtenant  to  the  back  lying  land,  the  value  of  the  right  may  properly  be  included 
in  the  assessment  of  the  back  lying  land."  In  West  "Virginia  an  undivided  mineral 
interest  in  land  is  not  subject  to  a  separate  assessment.'^ 

Irregularities.*" — An  assessment  is  not  invalidated  by  a  mere  irregularity*^  not 
shown  to  have  been  prejudicial  to  the  taxpayer.*"    Acts  or  omissions  of  taxing 


Co."  sufficient  where  the  owner  was  common- 
ly known  by  such  abbreviation.  Oregon  R. 
&  Nav.  Co.  V.  Umatilla  County  [Or.]  81  P. 
352.  Dam  held  to  have  been  properly  as- 
sessed to  owner.  Emery  Lumber  Co.  v. 
Sullivan  County,  28  Pa.  Super.  Ct.  451.  As- 
sessment ot  real  estate  in  the  name  of  a 
former  owner,  long  since  dead,  invalidates 
subsequent  proceedings,  including  tax  deed 
to  purchaser  at  sale.  Kann  v.  King,  25  App. 
D.  C.  182.  Where  several  tracts  belonging 
to  same  owner  are  listed  under  the  owner's 
name,  the  name  need  not  also  be  placed  op- 
posite each  tract.  Oregon  R.  &  Nav.  Co.  v. 
Umatilla  County  [Or.]  81  P.  352. 

20.  Where  property  is  assessed  to  the 
true  owner  the  tax  cannot  be  collected  from 
a  trustee.  Neither  Comp.  Laws  §  3826,  pro- 
viding for  assessment  to  trustee,  nor  § 
3922,  relative  to  assessment  errors,  is  appli- 
cable to  such  a  case.  Homer  Tp.  v.  Smith 
[Mich.]    12    Det.   Leg.   N.    559,    105    N.    W.    12. 

30.  Oregon  R.  &  Nav.  Co.  v.  Umatilla 
County  [Or.]  81  P.  352.  The  proper  test  of 
a  description  is  whether  it  is  sufficiently 
definite  to  be  identified  by  a  competent  per- 
son. Auditor  General  v.  Fleming  [Mich.] 
12  Det.  Leg.  N.  605,  105  N.  W.  71.  Certain 
letters  and  figures  on  assessor's  list  held 
not  to  constitute  a  description  of  property, 
hence  a  sale  of  property  for  taxes  was  void. 
Moran  v.  Thomas  [S.  D.]  104  N.  W.  212. 
Under  Gen.  Tax  Law  1882,  §  16,  relating 
to  description  of  lands  in  assessments,  a 
description  by  lot  was  insufHcient  where 
there  was  no  known  plat  of  the  land  and 
no  reference  leading  to  means  which  would 
identify  the  land.  Mayot  v.  Auditor  Gen- 
eral [Mich.]  12  Det.  Leg.  N.  279,  104  N.  W. 
19.  Description  of  certain  lots  as  in  "Res. 
Add.  Fend.,"  etc.,  and  of  railroad  property 
as  so  many  miles  of  "R.  R.  bed."  or  "R.  of 
W.,"  or  of  one  of  two  wire  telegraph  sys- 
tems, held  not  void  for  uncertainty.     Oregon 


R.  &  Nav.  Co.  V  Umatilla  County  [Or.]  81 
P.  352.  Assessment  simply  describing  land 
as  .75  of  an  acre  in  a  certain  40  acre  tract 
Is  insufHcient.  State  v.  Llnney  [Mo.]  90  S. 
W.    844. 

31.  Oregon  R.  &  Nav.  Co.  v.  Umatilla 
County   [Or.]    81   P.   352. 

32.  Description  by  lot  number  in  "New- 
ell's  E.  &  C.  plat"  held  sufficient  where 
there  was  only  one  plat  of  the  village  in 
which  the  lot  was  situated.  Auditor  Gen- 
eral v.  Fleming  [Mich.]  12  Det.  Leg.  N  605 
105  N.  W.  71. 

33.  City  of  Houston  v.  Stewart  [Tex.  Civ. 
App.]  90  S.  W.  49.  Under  Code  1899,  c.  29, 
§  36,  town  lots  should  be  assessed  separatelv. 
Duerr  v.   Snodgrass    [W.   Va.]    52   S.   B.   531. 

34.  35.  City  of  Houston  v.  Stewart  [Tex. 
Civ.  App.]    90  S.  W.  49. 

36,  37.  38.  Jersey  City  v.  State  Board  of 
Assessors  [N.  J.  Law]   63  A.  21. 

39.  Code  W.  Va.  1899,  c.  29,  §§  25.  37,  and 
Acts  1905,  p.  303,  o.  35,  §  49.  Barnes  v  Bee 
138  P.  476. 

40.  See   4  C.   L.   1622. 

41.  In  the  case  of  a  general  annual  tax 
there  is  an  obligation  to  pay,  legal  as  well 
as  moral,  and  a  lien  therefor,  irrespective 
of  the  regularity  of  the  assessment.  Couts 
V.  Cornell,  147  Cal.  560,  82  P.  194.  The  as- 
sessment as  a  whole  of  several  contiguous 
town  lots  is  a  mere  Irregularity  cured  after 
deed,  by  statute  in  West  Virginia.  Code 
1899,  c  31,  §  25.  Duerr  v.  Snodgrass  [W. 
Va.]  52  S  E.  531.  Where  an  assessment 
against   a   trustee   gave   decedent's   name   as 

Goodwin  Instead  of  "Godwin,"  this  was  a 
mere  clerical  error  and  was  Immaterial. 
People  v.  O'Donnell,  106  App.  Div  526  94 
N.  T.  S  884.  That  tax  levy  and  subsequent 
proceedings  treated  land  as  "lots  1  and  2'' 
of  a  certain  quarter  section,  held  a  mer^ 
irregularity._^    Morrison   v.   Turnbaugh    [Mo  ] 
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ofBcials  which  constitute  mere  irregularities  and  are  of  such  a  nature  that  the, legis- 
lature might  have  dispensed  with  them  by  a  prior  statute  may  be  cured  by  subse- 
quent retroactive  legislation.*^  T.ax  proceedings  taken  under  unconstitutional  acts 
may  be  validated  by  subsequent  legislation.**  A  defective  description  cannot  be 
cured  by  the  voluntary  act  of  the  tax  collector,*^  nor  aided  by  a  proper  description 
in  a  petition  to  enforce  the  tajc.^"  Such  an  irregularity  may  be  waived  by  failure 
to  urge  it  at  the  proper  time,*'  but  payment  of  taxes  by  the  person  to  whom  they  are 
assessed  under  an  erroneous  description  does  not  estop  him  from  claiming  that  a 
similar,  subsequent  assessment  is  insufBcient.*' 

Lists  by  taxpayers.*^ — Taxpayers  are  commonly  required  to  make  a  return  of 
their  taxable  property,  and  a  penalty  may  be  imposed  for  a  default.'"'  Where  a  tax- 
payer has  furnished  the  assessor  with  a  statement  of  his  property,  and  the  assessor, 
relying  thereon,  has  assessed  the  property  therein  described  against  the  person 
furnishing  the  list,  such  person  wiU  thereafter  be  estopped  from  denying  the  owner- 
ship of  the  property  in  an  action  to  enjoin  collection  of  the  tax.^^  The  Georgia 
statute,  which  provides  for  ample  notice  and  opportunity  to  be  heard  so  far  as  tax- 
payers who  make  the  return  required  by  law  are  concerned,  is  not  unconstitutional 
because  failing  to  provide  any  machinery  for  the  correction  of  errors  in  the  assess- 
ment of  property  of  one  who  is  in  default,  not  having  made  the  return  required  by 
law."^    The  provisions  of  this  statute,  regarding  the  procedure  to  be  followed  by  the 


42.  An  assessment  of  railroad  ties  be- 
longing to  a  foreign  corporation  under  the 
head  of  "Miscellany,"  held  not  to  invali- 
date the  assessment  where  the  owner  was 
not  misled  or  prejudiced,  knowing  what 
property  was  meant.  Ayer  &  Lord  Tie  Co. 
V.  Keown  [Ky.]  89  S.  W.  116.  Name  of  party 
assessed  was  given  in  tax  list  and  certifi- 
cate of  delinquency  as  "Houston-Chamber- 
lain-Howe Company,"  "Howe"  being  errone- 
ously used  for  "Hardware."  The  company 
answered  but  did  not  show  that  it  was  mis- 
led or  deceived.  Held  the  error  was  merely 
clerical  and  was  not  available  as  a  defense 
against  the  tax.  State  v.  Houston-Chamber- 
lin    Hardware    Co.    [Minn.]    104    N.    W.    835. 

43.  Wallapai  Mining  &  Development  Co. 
V.  Territory  [Ariz.]  84  P.  85.  Thus  the  fail- 
ure of  the  assessor  to  attach  his  oath  or 
certificate  to  the  assessment  roll  is  a  mere  ir- 
regularity, curable  by  a  subsequent  law,  no 
prejudice  being  shown.  Assessment  roll  held 
admissible  in  evidence  in  action  to  collect 
tax,  though  not  authenticated.  Id.  Omis- 
sion of  the  seal  of  the  city  from  the  warrant 
of  the  mayor  attached  to  the  assessment  roll 
cured  by  Laws  1903,  c.  522,  $  1,  which  is 
valid.  City  of  Rochester  v.  Fourteenth 
"Ward  Co-op.  Bldg.  Lot  Ass'n  [N.  T.]  7,5  N. 
B.  692. 

44.  Act  Oct.  19,  1903,  "to  validate  taxes 
heretofore  levied,"  is  constitutional.  Woolley 
V.  Hendrickson  [N.  J.  Law]  62  A.  278.  The 
act  validates  all  appropriations,  taxes,  and 
assessments  made,  levied  and  imposed  under 
the  general  school  laws  of  1900  and  1902, 
which  were  declared  invalid.  Id.  General 
school  law  of  Oct.  19,  1903  (P.  L.  1903.  Sp. 
Sess.  p.  5),  and  validating  act  passed  same 
day,  construed,  and  held  not  to  disarrange 
pending  proceedings  for  assessment  and  col- 
lection of  taxes  already  ordered  to  be  raised 
to  meet  school  bonds  maturing  during  school 
year,  even  In  cases  where  boundaries  of  dis- 


tricts were  changed,  under  SS  32  and  34.  Id. 
It  is  the  evident  intention  of  the  act,  shown 
by  §  33,  to  postpone  its  operation  as  to  ad- 
justments between  new  and  old  school  dis- 
tricts until  the  end  of  the  then  current 
school    year.     Id. 

45.  As  by  inserting  correct  description  in 
tax  deed.     GIbbs  v.  Hall    [Miss.]   38  So.   369. 

46.  State  V.   Linney   [Mo.]    90  S.   W.   844. 

47.  Where  owner  appeared  before  equaliza- 
tion board  and  objected  to  assessment  as  ex- 
cessive, and  obtained  a  reduction,  but  did  not 
object  to  the  description  in  the  assessment 
roll,  the  assessment  would  not  beset  aside  on  a 
writ  of  review  for  a  defective  description. 
Oregon  R.  &  Nav,  Co.  v.  Umatilla  County 
[Or.]    81   P.   352. 

48.  Mayot  v.  Auditor  General  [Mich,]  12 
Det.  Leg.  N.  279,  104  N.  W.  19. 

49.  See  4  C.  L.  1622. 

50.  Where  a  taxpayer  fails  to  sigrn  and 
swear  to  his  assessment  schedule  as  required 
by  Hurd's  Rev.  St.  1903,  c.  120,  par.  311,  it 
is  the  duty  of  the  board  of  review  to  add 
50%  to  the  fair  cash  valuation  of  the  proper- 
ty as  found  by  it  and  fix  the  assessment  at 
the  amount  so  found.  Cummins  v.  Webber, 
218  111.  521,  75  N.  B.  1041.  Revenue  act  § 
49,  prescribing  a  penalty  for  failure  of  a 
railroad  to  file  a  "statement"  of  Its  "railroad 
tract"  with  the  county  clerk,  has  no  refer- 
ence to  the  requirements  of  §§  44  and  46  of 
the  act,  but  only  to  §  41.  Chicago,  etc.,  R. 
Co.  V.  People,  217  111.  164,  75  N.  B.  368.  The 
minimum  penalty  of  $1,000  prescribed  by 
the  act  is  not  unconstitutional  as  dispropor- 
tionate   to    the    gravity    of    the    offense.     Id. 

51.  Inland  Lumber  &  Timber  Co.  v. 
Thompson   [Idaho]   83  P.  933. 

52.  In  case  of  defaulters  the  statute  re- 
quires the  taxing  officer  to  make  the  assess- 
ment from  the  best  Information  obtainable. 
Georgia  R.  &  Banking  Co.  v.  Wright  [Ga.] 
53    S.    E.     251.     Assessment    against    owner 
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comptroller  general  in  case  of  failure  of  the  taxpayer  to  make  return,  apply  not  only 
to  cases  where  no  return  whatever  is  made,  but  also  where  property  subject  to  taxa- 
tion is  withheld  from  the  return.^^  The  acceptance  by  the  comptroller  general  of 
a  return  omitting  taxable  property  does  not  bar  the  state  from  proceeding  afterwards 
to  collect  the  delinquent  tax  on  the  property  omitted.'*  The  fact  that  a  domestic 
corporation  owning  foreign  stock  made  annual  statements  showing  the  ownership  of 
such  stock,  which  statements  were  accessible  to  the  comptroller  general,  does  not  bar 
the  right  of  the  state  to  collect  taxes  on  the  stock  for  years  when  it  was  not  returned.'^ 
A  statement  made  to  the  taxing  officer,  admitting  ownership  of  certain  property, 
but  stating  expressly  that  it  was  not  intended  as  a  return  for  taxation,  cannot  be 
treated  as  a  return.'" 

(§  5)  D.  Valuaiion  of  taxable  property.^'  In  general. — ^The  practice  varies 
as  to  the  frequency  of  valuations  upon  realty.''*^  Local  assessors  may  be  required  to 
follow  a  state  assessment,''  or  state  officers  may  be  required  to  use  valuations  made 
by  local  authorities,""  but  where  this  is  not  the  case,  it  is  the  duty  of  assessors  to 
exercise  an  independent  judgment  in  placing  a  valuation  upon  property."^  Assess- 
ing officers  are  vested  with  discretionarj',  quasi  judicial  power,  with  a  proper  exer- 
cise of  which  courts  will  not  interfere,"^  but  where  the  action  of  such  officers  is 
fraudulent  or  arbitrary,  and  is  not  the  result  of  an  exercise  of  that  discretion  -ndth 
which  they  ai-e  vested  by  law,  it  is  not  final.""  Thus,  against  such  action  a  court  of 
equity  has  power  to  grant  the  proper  relief*  if  the  facts  required  to  give  such  court 
jurisdiction  are  made  to  appear."'  An  arbitrary  assessment,  not  based  on  proper 
elements  of  valuation,  is  void."" 

The  fact  that  property  is  assessed  upon  a  lower  valuation  than  that  of  other 
similar  property  in  the  city  is  not  decisive  of  the  question  of  the  justice  of  the  tax, 
since  its  valuation  as  compared  with  all  other  taxable  property  in  the  city  may  still 


of  foreign  stock  which  had  not  been  re- 
turned held  not  shown  to  be  excessive,  and 
to  show  every  jurisdictional  fact  neces- 
sary to  allow  comptroller  general  to  proceed 
undtr  the  statute.  Hence,  due  process  of 
law  Tvas  not  violated.     Id. 

53,  54,  55.  Georgia  E.  &  Banking  Co.  v. 
Wright    [Ga.]    53   S.   E.   251. 

56.  Comptroller  general  requested  in- 
formation as  to  foreign  stock,  and  statement 
supplying  some  information  was  furnished, 
with  a  reservation,  Georgia  R.  &  Banking 
Co.  V.   Wright   [Ga.]    53  S.  E.   251. 

57.  See   4   C.   L.    1623. 

.IS.  In  Minnesota  real  property  is  required 
to  be  assessed  in  even  numbered  years  only, 
the  assessment  for  odd  numbered  years  be- 
ing based  on  the  valuation  for  the  previous 
year.  In  re  Payment  of  Real  Estate  Taxes 
in  Pine  County    [Minn.]    105   N.   W.   276. 

59.  In  cities  and  towns  the  assessment  of 
property  for  municipal  taxation  must  be  the 
same  as  the  assessment  for  state  taxes 
where  there  is  a  state  assessment.  Const, 
art.  8,  §  128;  Va.  Code  1904,  §  1033h.  West 
V.  Newport  News  [Va.]  51  S.  E.  206.  An 
ordinance  imposing  a  certain  tax  on  the  "as- 
sessed value"  of  certain  bank  stock  was 
not  objectionable  as  not  being  on  the  mar- 
ket value,  where  there  had  been  a  state 
assessment  ot  the  same  stock  at  the  market 
value.     Id. 

60.  Under  Const,  art.  14,  §  11,  the  average 
rate  of  taxation  of  property   to  be  assessed 


by  the  state  board  is  to  be  determined  by 
dividing  the  amount  of  ad  valorem  taxes 
levied  on  other  property  by  the  assessed 
valuation  of  such  property  as  determined 
by  the  local  authorities;  the  board  cannot 
use  a  valuation  flxed  by  Itself.  Attorney 
General  v.  State  Board  of  Assessors  [Mich  ] 
12  Det.  Leg.  N.  910,  106  N.  W.  698. 

61.  Where  city  assessor  took  the  list  and 
values  of  railroad  property  for  assessment 
for  city  purposes,  as  made  by  the  executive 
council  for  the  general  railroad  tax.  the 
assessment  was  invalid.  Chicago  &  N  W 
R.  Co.  V.  Cedar  Rapids,  127  Iowa,  678  103 
N.   W.    997. 

62,  63.  National  Tube  Co.  v.  Shearer  [Del  1 
62  A.  1093. 

64.  Bill  to  enjoin  collection  of  municipal 
tax  which  alleged  an  excessive  assessment 
with  the  fraudulent  intent  to  compel  pay- 
ment by  complainant  of  more  than  his  just 
share  of  taxes,  held  to  state  a  case  for  equi- 
table relief.  National  Tube  Co.  v  Shearer 
[Del.]   62  A.  1093.  ^nearer 

65.  Proof  held  not  to  sustain  allega- 
tions of  fraud  and  arbitrary  action  by  as- 
sessors, alleged  to  have  resulted  in  an  ex- 
cessive assessment  or  valuation  of  prooertv 
National   Tube    Co.    v.    Shearer    [Del]    62   1." 

66.  Where  the  value  of  corporation  prop- 
erty  was    arbitrarily    inflated    in    the    course 
of   a   capricious   computation   aimed   to   pro 
duce   a.   certain    valuation    fixed    in    advance" 
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be  too  large.*'  The  ratio  to  which  the  valuation  of  property,  taxes  upon  which  are 
sought  to  be  abated^  should  be  made  to  conform  is  the  ratio  between  the  assessed 
valuation  of  all  taxable  property  in  the  citj^,  real  and  personal,  and  the  true  value 
of  such  property."* 

In  some  states  the  statute  makes  express  provision  for  the  deduction  of  debts 
from  money  and  credits  for  taxation."^ 

In  Indiana  the  valuation  of  the  stock  of  a  transient  merchant  must  be  made  at 
the  time  and  place  such  stock  is  offered  for  sale.'"  In  'Louisiana,  in  assessing  the 
stock  in  trade  of  a  mercantile  company,  the  average  amount  of  stock  on  hand  during 
the  preceding  year  should  be  taken.'^ 

Valuation  of  corporate  property,  stock,  and  franchises.''^ — The  valuation  of  the 
property  of  telephone  or  telegraph  companies  should  include  both  the  tangible  and 
intangible  elements  of  value.'^  The  cash  value  of  a  railroad  for  purposes  of  taxation 
must  be  determined  mainly  by  its  net  earnings,  capitalized  at  the  current  rate  of  in- 
terest, taking  into  consideration  any  immediate  prospect  of  an  increase  or  decrease 
in  earning  capacity.'*  The  actual  cost  may  be  shown,  this  being,  prima  facie,  the 
value,"  but  if  it  appears  that  the  actual  cost  was  in  excess  of  the  necessary  cost,  the 
necessary  cost  is  the  proper  standard.'"  If  the  utility  of  the  road,  as  shown  by  its 
net-  income,  is  less  than  its  cost,  its  value  must  be  determined  by  its  utility  alone." 
What  are  necessary  expenses  of  operation  is  a  question  of  law  on  which  opinion  evi- 
dence is  incompetent."  In  Kentucky,  railroads  are  assessed  as  entireties,  all  the 
property  used  by  a  company  for  railroad  purposes,  whether  owned  or  leased,  being 
assessed  as  one  piece  of  property."  The  assessing  officers  are  under  no  duty  of  as- 
certaining whether  property  of  a  company  is  owned  or  leased,  or  whether  it  owns 
property  which  is  used  for  purposes  not  authorized  by  law  and  the  company's  char- 
ter.'"    The  Michigan  constitutional  amendment,  and  the  statute  pursuant  thereto, 


the    assessment    inras    Invalid.     Consolidated 
Gas   Co.    V.    Baltimore    [Md.]    61   A.    5S2. 

67.  Winnipiseogee  Lake  Cotton  &  Woolen 
Mtg.   Co.   V.   Daconia    [N.   H.]    61   A.    676. 

68.  Where  an  agreed  ratio  was  that  be- 
tween the  assessed  and  true  value  of  prop- 
erty, similar  to  plaintiff's  only,  an  abate- 
ment to  conform  to  such  ratio  would  be  im- 
proper. Wlnnipiseogee  Lake  Cotton  &  Wool- 
en   Mfg.    Co.    V.    Laconia    [N.    H.]    61    A.    676. 

69.  An  agreement  binding  obligors  to  pay 
a  certain  sum  to  a  college,  the  sum  being 
payable  one  year  after  the  death  of  either 
of  the  obligors,  made  for  the  purpose  of 
making  other  subscriptions  binding,  is  a 
"debt"  which  may  be  deducted  from  moneys 
and  "credits  for  taxation  purposes  under 
Code  1897,  §  1311.  King  v.  Carroll  [Iowa] 
105  N.  W.  705.  Such  an  obligation  does  not 
constitute  an  "unpaid  subscription,"  etc., 
within  §  1311,  which  cannot  be  deducted.     Id. 

70.  Acts  1901,  c.  208.  Simoyan  v.  Rohan 
[Ind.  App.]  76  N.  E.  176.  On  goods  on  which 
such  a  merchant  has  paid  taxes  in  one  coun- 
ty, he  will  not  be  taxed  in  another  county 
the  same  year,  but  for  additional  goods  he 
may  be  taxed.     Id. 

71.  Under  Acts  1898,  No.  170,  p.  350,  §  7, 
it  is  improper  to  add  the  receipts  for  the 
year  and  divide  by  twelve.  Swift  &  Co.  v. 
Board  of  Assessors  [La.]  38  So.  1006;  Cuda- 
hy  Packing  Co.  v.  Board  of  Assessors  [La.] 
38  So.  1008. 

72.  See  4  C.  L.  1623. 

73.  The    value    of    the    tangible    property 


of  an  express,  telephone,  or  telegraph  com- 
pany, apart  from  Its  gross  receipts  for  the 
year  prior  to  the  time  of  the  assessment, 
and  its  franchise,  does  not  furnish  the  true 
value  of  its  property  for  taxation.  Such 
value  should  be  ascertained  from  a  consider- 
ation of  all  of  the  aforesaid  Items  taken 
together,  and  by  treating  the  corporation 
as  a  going  concern.  Nebraska  Tel.  Co.  v. 
Hall  County  [Neb.]  106  N.  W.  471.  The 
Minnesota  statute  providing  for  the  taxation 
of  telegraph  companies  contemplates  the 
assessment  of  the  tangible  and  intangible 
property  of  such  companies  situated  within 
the  state,  as  a  system  or  unit,  and  not  mere- 
ly the  taxation  of  tangible  items  only. 
Laws  1891,  p.  70,  o.  8,  amended  by  Laws  1901, 
p.  251,  c.  180,  construed.  State  v.  Western  Union 
Tel.  Co.  [Minn.]  104  N.  W.  567.  The  statute,  so 
construed,  is  constitutional.  Id.  The  cost  price 
of  the  tai^gible  property  of  a  telegraph  com- 
pany, together  with  reasonable  deduction  for 
natural  deterioration,  is  not  a  proper  basis 
for  the  valuation  of  such  property  on  gener- 
al lists.     Id. 

74,  7S,  76,  77,  78.  State  v.  Nevada  Cent. 
H.  Co.    [Nev.]   81  P.  99. 

79.  Commonwealth  v.  Ingalls  [Ky.]  89  S. 
W.  156.  Bailroad  property  is  treated  as  an 
entirety  for  taxation  purposes  in  Kentucky. 
Cumberland  Tel.  &  T.  Co.  v.  Hopkins  [Ky.] 
90   S.  W.   594. 

80.  Commonwealth  V.  Ingalls  [Ky.]  89  S. 
W.   156. 
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which  require  the  legislature  to  provide  a  uniform  rate  of  taxation  for  such  corporate 
property  as  is  to  be  assessed  by  the  state  board  of  assessors,  and  prescribe  that  such 
tate  shall  be  the  rate  found  by  the  state  board  to  be  the  average  rate  levied  upon 
other  property  upon  which  ad  valorem  taxes  are  assessed  for  state,  coimty,  township, 
school,  and  municipal  purposes,  is  not  subject  to  the  objection  that  the  rate  is  fixed 
by  local  legislative  bodies  and  not  by  the  legislature.*^  The  mere  fact  that  all  the 
property  in  the  state  is  taken  into  account  in  determining  the  average  rate  on  rail- 
road property  is  not  such  proof  of  injustice  and  inequality  as  to  call  for  judicial 
interference.*''  Methods  of  determining  the  taxable  value  of  shares  of  stock,  as- 
sessed to  the  owners,**  of  the  capital,**  franchises,*^  or  other  property  of  corpora- 
tions,** and  methods  of  computing  license  or  franchise  taxes,*^  are  treated  in  the 
notes. 


81.  The  rate  la  in  fact  fixed  by  the  legis- 
lature, being  the  average  rate  described;  the 
duty  of  the  state  board  Is  merely  the  clerical 
one  of  determining-  it  by  a  mathematical  cal- 
culation. Michigan  Railroad  Tax  Cases,  138 
F'.  223,  afg.  Michigan  Cent.  R.  Co.  V.  Powers, 
201  U.  S.  245,  50  Law.  Ed. . 

sa.  Michigan  Cent.  R.  Co.  v.  Powers, '201 
U.  S.  245.  BO  Law.  Ed. . 

83.  In  assesslngr  shares  of  bank  stock  in 
New  York,  the  value  of  the  real  estate  of  the 
bank  must  be  included  in  ascertaining  the 
value  of  the  stock.  Laws  1901,  p.  1350,  c.  550, 
§  2,  requires  all  the  corporate  property  to  be 
considered  in  ascertaining  the  value  of  the 
stock.  First  Nat.  Bank  v.  Board  of  Assess- 
ors, 1S2  N.  Y.  460,  75  N.  B.  S06.  The  stock  of 
a  Montana  trust  deposit  and  security  com- 
pany is  taxable  to  the  owners  at  its  full 
cash  value,  less  the  amount  of  taxable  prop- 
erty of  the  company  representing  such  stocli. 
Daly  Bank  &  Trust  Co.  v.  Silver  Bow  Coun- 
ty Com'rs  [Mont.]  81  P.  950.  It  is  held  In 
Kentucky  that  shares  of  stock  in  national 
banks,  when  taxed  under  the  statutes  of  that 
state,  are  subject  to  have  deducted  the  value 
of  nontaxable  government  bonds  held  by  the 
bank.  Marlon  Nat.  Bank  v.  Burton  [Ky.]  90 
B.  W.  944. 

84.  In  New  York,  commissioners  cannot 
place  one  valuation  on  a  piece  of  real  estate 
■when  assessing  it  as  such  and  another  when 
assessing  it  as  part  of  the  capital  and  sur- 
plus of  a  corporation.  Statutes  require  ap- 
praisal at  full  value  in  each  case.  People  v. 
Wells,  110  App.  Div.  194,  97  N.  Y.  S.  47.  Under 
Ky.  St.  1903,  S  4079,  in  determining  the  valua- 
tion of  the  capital  stock  of  a  corporation, 
the  state  board  may  accept  the  statement  of 
the  corporation  made  under  $  4078  as  the 
basis  of  value,  or  it  may  take  other  evidence. 
Hager  v.  American  Surety  Co.  [Ky.]  90  S. 
W.  650. 

85.  In  determining  the  value  of  the  capital 
stock  of  a  corporation,  for  the  purpose  of  find- 
ing the  value  of  its  franchise,  the  state  board 
may  consider  the  sale  price  of  the  shares, 
may  add  the  surplus  to  the  capital,  or  may 
capitalize  net  earnings  at  six  per  cent,  or 
may  combine  these  processes  or  any  of  them. 
Hager  v.  American  Surety  Co.  [Ky,]  90  S.  W. 
B50.  The  correct  process  of  determining  the 
value  of  the  franchise  of  a  foreign  corpora- 
tion is  to  ascertain  (1)  gross  receipts  in  the 
state    from    all    sources;    (2)    proportion    of 


state  gross  receipts  to  entire  gross  receipts; 
(3)  such  proportion  of  entire  capital  stock, 
less  assessed  value  of  property,  equals  value 
of  franchise.  Id.  A  valuation  arrived  at  by 
finding  a  sum  which  at  6%  would  produce  the 
net  earnings  in  the  state  is  erroneous.  Id. 
VPhere  the  state  board  has  fixed  the  valua- 
tion of  a  railroad  franchise  but  has  not  ap- 
portioned to  a  taxing  district  through  which 
the  road  runs  the  amount  on  which  a  local 
tax  may  be  levied,  the  sole  remedy  of  the 
district  Is  by  application  to  the  board  for 
such  apportionment.  Commonwealth  v. 
Chesapeake  &  O.  R.  Co.   [Ky.]  91  S.  W.  1137. 

86.  In  Maryland  the  bonded  indebtedness 
of  a  corporation  cannot  be  added  to  tlie 
value  of  its  property  for  purposes  of  taxa- 
tion. Consolidated  Gas  Co.  v.  Baltimore 
[Md.]   61  A.  632. 

87.  Jiew  York!  The  franchise  tax  assess- 
ed against  a  corporation  is  computed  upon 
the  value  of  the  property  within  the  state  in 
which  the  corporate  capital  is  invested.  In 
re  Palmer's  Estate  [N.  Y.]  76  N.  E.  16.  Li- 
cense fee  Is  to  be  computed  on  basis  of  capi- 
tal employed  in  the  state  and  not  on  capital- 
ization. People  V.  Miller,  105  App.  Div.  326, 
94  N.  Y.  S.  193.  Value  of  trade  mark  own- 
ed by  foreign  corporation  may  be  considered 
in  determining  the  amount  of  capital  stock  em- 
ployed in  the  state  tor  the  purpose  of  fixing 
the  amount  of  its  franchise  tax.  People  v. 
Kelsey,  93  N.  Y.  S.  971.  Surplus  is  not  capi- 
tal within  §  182  of  the  franchise  tax  law. 
People  V.  Kelsey,  108  App.  Div.  138,  96  N.  Y. 
S.  42.  Corporation's  own  estimate  of  value  of 
its  good  will  may  be  considered.  State  v. 
Miller,  105  App.  Div.  326,  94  N.  Y.  S.  193.  A 
corporation  owned  and  managed  an  apart- 
ment house  and  the  apartments  were  appor- 
tioned among  the  original  stockholders  un- 
der 50-year  leases.  Held,  in  assessing  the 
franchise  tax  under'  Tax  Law  1896,  c.  908,  § 
182,  the  present  rental  value  of  the  property 
should  be  considered.  People  v.  Kelsey,  96 
N.  Y.  S.  746.  Under  Tax  Law  §§  Igl,  195, 'the 
comptroller  has  no  authority,  on  his  own 
motion,  and  after  the  expiration  of  more 
than  one  year  from  the  time  the  amount  of  a 
license  tax  was  determined,  to  increase  the 
amount  of  such  tax  upon  a  corporation 
which  has  not  increased  its  stock.  People  v 
Kelsey,  93  N.  Y.  S.  971.  The  comptroller 
cannot  review  his  own  decision  fixing  a  li- 
cense tax  by  arbitrarily  reassessing  a  fee  al- 
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(§5)  E.  Reassessment;  omitted  property. ^^ — In  Midiigan,  boards  of  super- 
visors are  authorized  to  reassess  taxes  which  are  rejected  by  the  auditpr  general  be- 
cause of  an  erroneous  or  indefinite  description,*"  but  such  reassessment  by  correction 
is  not  authorized  where  the  original  description  is  wholly  void."" 

Provision  is  usually  made  by  statute  for  the  assessment  of  property  omitt^  in 
previous  years.*^  An  ordinance  providing  for  the  taxation  of  omitted  property, 
though  retrospective,  is  not  invalid  as  an  ex  post  facto  law,'^  but  if  a  penalty  is 
imposed  for  such  back  taxes,  it  is  void  as  to  the  penalty."^  If  such  an  ordinance 
provides  for  a  hearing  before  the  city  council,  it  is  not  invalid  for  not  allowing  an 
appeal  from  the  decision  of  that  body,"*  nor  is  such  an  ordinance  invalid  as  con- 
ferring judicial  powers  on  the  council.''^ 

In  Kentucky,  provision  is  made  by  statute  for  the  filing  of  statements  of  omitted 
property  by  revenue  agents""  who  are  compensated  by  penalties  against  the  tax- 
payer.*'' When  such  a  statement  is  filed,  a  summons  is  issued"'  and  the  taxability 
of  the  property  determined  in  a  legal  proceeding.  In  such  proceeding  if  it  appears 
that  the  property  is  liable  to  taxation  and  has  not  been  assessed,  it  must  be  assessed 
by  the  county  court,""  and  if  it  is  not  liable,  or  if  it  has  been  assessed,  the  county 


ready   imposed   and  paid.     People   v.   Miller,  i 
105  App.  Div.  326,  94  N.  T.  S.  193.  ] 

New  Jersey:  Under  the  New  Jersey  law 
imposing  a  franchise  tax  on  the  amount  of 
stocic  issued  and  outstanding,  stock  owned 
by  the  corporation  issuing  it  may  not  be  con- 
sidered in  determining  the  amount  of  the 
tax.  Gen.  St.  p.  3335;  P.  U  1901,  p.  31  (Cor- 
poration tax  act).  Kniokerboclcer  Importa- 
tion Co.  V.  State  Board  of  Assessors  [N.  J. 
I^w]  62  A.  266.  Where  a  corporation  was 
liable  to  an  annual  charge  of  1-10  of  1%  on 
all  amounts  of  stock  issued  and  outstanding 
on  Jan.  1  of  each  year,  it  was  liable  upon  the 
amount  outstanding  at  that  time,  though  re- 
duced prior  to  the  date  of  maturity  of  the 
charge,  July  1.  In  re  Cosmopolitan  Power 
Co.  [C.  C.  A.]  137  F.  858.  Where,  under  the 
statute,  a  charge  on  outstanding  stock  on 
Jan.  1  was  not  due  and  payable  until  July  1, 
it  could  not  bear  Interest  before  the  latter 
date.     Id. 

Maine:  Where  the  statute  Imposing  a 
franchise  tax  provides  for  a  sworn  return 
by  the  companies  liable  thereto,  showing  the 
amount  of  business  done,  such  a  return 
made  in  conformity  with  the  statute  cannot 
be  disregarded  by  the  assessors.  Construing 
Kev.  St.  1883.  c.  6,  §  55.  State  v.  Boston  &  P. 
Exp.  Co.  [Me.]  61  A.  697.  Under  such  a 
statute  the  prorating  of  the  interstate  busi- 
ness is  to  be  made  according  to  a  fixed 
standard,  and  cannot  be  based  on  an  equi- 
table division  of  the  gross  receipts  by  assess- 
ors. The  proportion  between  the  length  of 
the  haul  in  the  state  to  the  length  of  the  en- 
'tire  haul  is  the  proper  standard  for  prorat- 
ing.    Id. 

88.  See   4  C.  L.   1624. 

89.  Description  held  sufficiently  definite 
to  warrant  a  correction  by  board.  Auditor 
General  v.  Fleming  [Mich.]  12  Det.  Leg.  N. 
605,  105  N.  W.  71.  Reassessment  held  suffi- 
cient where  recommendation  referred  to  re- 
port and  proceedings  leading  up  to  it,  but  did 
not  set  out  such  proceedings  in   full.     Id. 

90  Auditor  General  v.  Fleming  [Mich.]  12 
Det   Leg.  N.  605,  105  N.  W.  71. 


91.  Where  property  has  been  omitted 
from  a  triennial  assessment,  such  property 
may  be  included  In  an  assessment  made  the 
following  year,  though  there  have  been  no 
improvements  or  additions  made  since  the 
triennial  assessment.  Union  Coal  Co.  v. 
Cooner,  27  Pa.  Super.  Ct.  95.  A  city  of  the 
fifth  class  has  power  to  provide  by  ordi- 
nance for  the  collection  of  taxes  on  omitted 
property,  such  ordinance  conforming  to  Ky. 
St.  1903,  §  4241,  relating  to  the  recovery  of 
such  taxes.  Muir's  Adm'rs  v.  Bardstown, 
27    Ky.   L.    R.    1160.   87   S.   W.    1096. 

92,  93,  94,  95.  Muir's  Adm'rs  v.  Bardstown, 
27  Ky.  L.  R.  1150.  87  S.  W.  1096. 

96.  Under  Ky.  St.  1903,  §  4260,  a  revenue 
agent  may  cause  an  omitted  license  tax  to 
be  listed,  independent  of  the  auditor.  Com- 
monwealth V.  Central  Consumers'  Co.  [Ky.] 
91  S.  W.  711. 

97.  Where  a  state  revenue  agent  filed 
statements  of  omitted  property  for  taxation, 
but  instructed  the  county  clerk  to  delay  is- 
suing summons  thereon  until  directed  to  do 
so,  ind  In  the  meantime  the  county  .agent 
got  out  similar  statements  and  had  summons 
issued,  the  state  agent  and  not  the  county 
officer  was  entitled  to  the  penalty  allowed  by 
Ky.  St.  1903,  §  4241,  as  compensation  tor 
such  services.  Lucas  v.  Commonwealth 
[Ky.]    89    S.   W.   292. 

98.  Ky.  St.  1901,  §  4241,  requiring  a  coun- 
ty clerk  to  issue  a  summons  within  5  days 
after  filing  of  a  statement  of  omitted  prop- 
erty for  taxation.  Is  directory  only  and  a 
summons  issued  thereafter  Is  not  void.  Lu- 
cas V.  Commonwealth   [Ky.]    89  S.  W.  292. 

99.  Commonwealth  v.  Reed  [Ky.]  89  S.  W. 
294.  Though  the  county  court  in  Kentucky 
has  jurisdiction  to  assess  omitted  property,  it 
cannot  assess  railroad  property  for  a  turn- 
pike district  where  the  railroad  commission 
has  already  assessed  It,  but  the  auditor  has 
failed  to  certify  as  required  by  Ky.  St.  1903, 
§  4102.  Commonwealth  v.  Maysville  &  B.  S. 
R.  Co.  [Ky.]  91  S.  W.  1139.  In  a  proceeding 
to  compel  the  listing  of  omitted  property  by 
a  corporation,   under   the  Kentucky  statute. 
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court  should  make  an  order  to  that  efEect.^  A  Judgment  listing  property  need  not 
state  the  rate  of  taxation  for  the  various  past  years,  this  being  fixed  by  law/  but 
should  properly  describe  the  property.^  If  the  order  of  the  court  determines  that 
the  property  is  not  liable  to  assessment,*  upon  appeal  therefrom,  no  appeal  bond  is 
required.'*  Upon  appeal  to  the  circuit  court  the  trial  is  de  novo,  and  if  the  circuit 
court  reaches  a  different  conclusion  from  the  county  court,  the  case  should  be  re- 
manded with  directions  to  enter  the  Judgment  indicated."  The  Mississippi  stat- 
ute authorizing  the  back  assessment  of  property  which  has  escaped  taxation  does  not 
apply  to  property  listed  for  taxation,  the  assessment  of  which  was  void.' 

lu  Illinois,  the  board  of  revie^v  has  sole  power  to  assess  omitted  property  and  a 
county  treasurer  has  no  supervision  over  such  board.*  The  power  to  tax  embraces 
the  right  to  adopt  such  regulations  as  may  seem  necessary  and  efficient  to  cause  all 
assessable  property  to  be  listed. **  Thus,  the  Indiana  statute  providing  for  the  in- 
spection of  books  by  assessors  in  order  to  detennine  whether  another  person  has 
omitted  property  from  his  list  is  held  constitutional.^"  The  sufficiency  of  an  affi- 
davit in  a  proceeding  under  this  statute  for  an  order  authorizing  an  inspection  of 
books  must  be  judged  in  the  light  of  the  rule  that  tax  laws  are  to  be  liberally  con- 
strued in  favor  of  the  taxing  power.'^^  The  order  for  inspection,  should  not  be 
broader  than  the  affidavit.^^  The  statute  does  not  require  notice  of  the  proceeding 
to  the  person  having  the  desired  evidence  in  his  possession.^^ 

In  Illinois^  it  is  held  that  county  boards  have  no  power  to  employ  tax  ferrets 
to  look  up  omitted  property."  In  Ohio,  contracts  with  tax  inquisitors  have  been 
upheld.'"     The  compensation  of  such  employes  is  largely  regulated  by  statute.^*     In 


the  court  cannot  inquire  into  tlie  items  in- 
cluded by  the  state  board  in  iixing  the 
amount  of  the  capitalization  of  the  corpora- 
tion. Commonwealth  v.  Chesapeake  &  O.  R. 
Co.   [Ky.]  91  S.  W.  672. 

1.  Under  Ky.  St.  1903,  §  4241.  Common- 
Tvealth  V.  Reed  [Ky.]  89  S.  W.  294.  Recital 
that  taxpayer  had  failed  to  list  the  property 
for  the  years  mentioned,  and  judgment  that 
it  be  listed  for  those  years,  held  a  judgment 
that  it  had  been  omitted.  Sebree  v.  Nutter, 
27    Ky.    L.    R.    1080,    87    S.   'W.    1072. 

2.  Construing  Ky.  St.  1903,  §  4241.  Sebree 
V.   Nutter,    27   Ky.   D.   R.   1080,   87    S.  W.    1072. 

3.  "Notes,  mortgages,  and  cash,"  held  suf- 
ficient description.  Sebree  v.  Nutter,  27  Ky. 
L.   R.  1080,   87  S.  W.   1072. 

4.  Order  so  construed.  Commonwealth  v. 
Reed  [Ky.]  89  S.  W.  294. 

By  express  provisions  of  Ky.  St.  1903,  § 
Commonwealth  v.  Reed  [Ky.]  89  S.  W. 


4241. 
294. 

6. 
294. 

7. 

8. 
75  N. 

9. 


Commonwealth  v.  Reed   [Ky.]    89  S.  "W. 


Adams  v.   Luce    [Miss.]    39    So.    418. 
Stevens   v.   Henry   County,    218   111.    468, 
E.   1024. 

Washington  Nat.  Bank  v.   Daily    [Ind  ] 
77  N.  E.  53. 

10.  Acts  1901,  p.  109,  c.  71,  is  not  invalid 
as  authorizing  an  -unreasonable  search 
(Washington  Nat.  Bank  v.  Dally  [Ind.]  77  N. 
E.  63),  nor  is  the  act  invalid  because  not 
providing  for  compensation  to  banks  for  in- 
spection of  their  books  by  assessors  (Id.). 

11.  Affidavit  by  assessor  held  to  sufficient- 
ly describe  the  books  of  which  an  inspection 
was  sought  and  the  omitted  property  sought 
to  be  discovered.  Washington  Nat.  Bank  v 
Daily   [Ind.]    77  N.   B.   53. 


12.  Order  for  inspection  held  to  follow 
affidavit  and  to  be  proper.  Washington  Nat. 
Bank   v.    Daily    [Ind.]    77   N.    E.    53. 

13.  No  notice  need  be  given*  bank  of  pro- 
ceeding for  an  order  for  inspection  of  its 
books.  Washington  Nat.  '  Bank  v.  Daily 
[Ind.]    77  N.   E.   53. 

14.  Stevens  v.  Henry  County,  218  111.  468, 
75  N.  E.  1024. 

15.  A  tax  inquisitor  is  not  a  public  officer 
but  an  employe,  and  the  provision  for  his  ap- 
pointment rather  than  election  is  therefore 
not  open  to  constitutional  objection.  State 
V.  Gilfillan,  3  Ohio  N.  P.  (N.  S.)  153.  Con- 
tracts entered  into  by  county  officers  with 
tax  inquisitors  are  not  Illegal  because  they 
stipulate  for  the  payment  of  a  percentage  on 
real  estate  which  the  inquisitor  causes  to  be 
returned  for  taxation;  or  because  of  a  sev- 
erable provision  for  the  payment  of  a  per- 
centage to  the  Inquisitor  on  penalties;  or  be- 
cause they  empower  the  inquisitor  to  compel 
the  auditor  to  hold  examinations  of  owners 
of  omitted  property  at  his  request  and  in  his 
presence;  or  because  of  the  clothing  of  an 
inquisitor  with  an  exclusive  privilege;  or  be- 
cause the  contract  possesses  a  prospective 
operation;  or  because  the  policy  of  making 
such  contracts,  or  of  paying  so  large  a  per- 
centage for  the  work  performed,  does  not 
meet  with  the  full  approval  of  the  courts;  or 
because  of  failure  to  enter  the  contracts  in 
the  minutes  of  the  county  commissioners  as 
provided  in  §  878;  or  because  an  inquisitor 
who  gave  bond  in  accordance  with  the  stat- 
ute and  the  contract  failed  to  sign  the  con- 
tract; or  because  there  is  no  finding  on  the 
commissioners'  record  that  they  had  reason 
to  believe  at  the  time  the  contract  was  made 
that  there   was   property  within   the   county 
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Iowa,  a  county  cannot  appeal  from  action  of  the  county  auditor  or  treasurer  in  re- 
fusing to  assess  omitted  property  found  by  a  tax  ferret  employed  by  the  county,  nor 
can  the  tax  ferret  or  his  attnrney  take  such  an  appeal  when  not  authorized  by  his 
contract  or  by  resolution  of  the  county  board.^' 

An  assessing  officer  is  not  liable  in  a  civil  action  for  damages  for  an  erroneous 
decision  in  the  listing  of  property  claimed  by  him  to  have' been  previously  omitted.^' 
The  right  of  appeal  fi'om  such  assessment  given  by  law  is  the  exclusive  remedy  of 
the  taxpayer,"  even  though  it  is  alleged  that  the  officer  acted  unlawfully  and  tor- 
tiously.^" 

§  6.  Equalizati-on,  correction,  and  review."^ — While  valuations  by  assessing 
officers  are  presumptively  correct,'-'-  if  legally  and  not  arbitrarily  made,-'  they 'are 
final  only  when  no  appeal  is  taken  therefrom.-*  Provision  is  uniformly  made  by 
law  for  the  review  and  correction  of  assessments  by  boards  of  equalization  and  by 
the  courts.-"  The  powers  and  jurisdiction  of  county  and  state  boards  of  equaliza- 
tion,-" as  well  as  the  procedure  to  obtain  relief  through  them,-'  are  largely  controlled 


■nliich    had    been    improperly    omitted    from 
taxation.     Id. 

16.  A  tax  inquisitor  is  not  entitled  to  a 
percentage  on  the  fifty  per  cent  penalty  add- 
ed by  la"w,  or  to  any  percentage  on  penalties 
levied  and  collected  as  such,  and  where  there 
is  a  provision  in  the  contract  for  the  pay- 
ment of  a  percentage  on  penalties,  it  will  be 
disallowed.  State  v.  Gilflllan,  3  Ohio  N.  P. 
(N.  S.)  154.  An  inquisitor  is  not  excluded 
from  furnishing  evidence  of  omitted  prop- 
erty to  be  listed  in  the  name  of  a  decedent, 
and  may  discover  the  existence  of  such  prop- 
erty from  inventories  filed  in  the  probate 
court,  but  his  compensation  will  be  limited 
to  a  percentage  on  taxes  collected  on  prop- 
erty which  should  have  been  returned  in  the 
lifetime  of  the  decedent.  Id.  An  auditor  is 
not  bound  to  assume  that  the  returns  for 
taxation  as  made  are  false,  and  the  inquisi- 
tor in  this  case  is  entitled  to  a  percentage  on 
taxes  collected  on  additions  made  to  the  re- 
turns for  preceding  years  of  Insurance  com- 
panies. Id.  Where  the  county  commission- 
ers enter  into  a  contract  with  the  prosecut- 
ing attorney  for  the  bringing  of  suits  for 
the  collection  of  taxes  on  property  thereto- 
fore treated  as  exempt  from  taxation,  and  by 
agreement  a  test  case  is  tried,  the  defendants 
in  other  similar  cases  agreeing  to  abide  the 
result,  the  percentage  the  attorney  is  to  re- 
ceive in  the  event  of  his  securing  a  judg- 
ment is  not  limited  by  either  law,  justice,  or 
equity  to  the  amount  involved  in  the  test 
case.  State  v.  Taylor,  3  Ohio  N.  P.  (N.  S.) 
505.  An  allowance  of  $1,250  per  annum,  made 
by  county  commissioners  to  a  prosecuting  at- 
torney, whereas  5  845  limits  the  allowance 
to  $250  for  each  case  in  which  counsel  is  em- 
ployed, will  be  upheld  by  a  court  only  in  the 
event  of  the  number  of  cases  exceeding  five 
in  a  given  year.  Id.  The  discretion  lodged 
with  county  commissioners  in  the  matter  of 
fixing  fees  to  be  paid  for  the  collection  of 
taxes  in  such  cases  will  not  be  interfered 
with  by  a  court  where  the  fee  is  made  con- 
tingent and  is  fixed  at  five  per  cent;  and 
where  two  separate  contracts  have  been  en- 
tered into,  and  the  parties  refuse  to  treat 
the  second  as  superseding  the  first,  a  court 
will  not  under  the  circumstances  of  this 
case  decree  differently.     Id. 


17.  In  re  Treasurer  of  Woodbury  County 
[Iowa]   105  N.   W.   1023. 

IS.  Treasurer  acts  judicially  in  overruling 
objection  of  taxpayer  that  taxes  had  al- 
ready been  paid.  Stevens  v.  Carroll  [Iowa] 
104  N.  W.   433. 

19,  20.  Stevens  v.  Carroll  [Iowa]  104  N. 
W.  433. 

21.  See   4   C.   L,   1625. 

22.  Assessments  legally  made  are  pre- 
sumptively correct.  Consolidated  Gas  Co.  v. 
Baltimore  [Md.]  61  A.  532.  Burden  is  on 
persons  attacking  valuation  before  board  of 
equalization  to  show  error.  Woods  v.  Lin- 
coln Gas  &  Electric  Light  Co.  [Neb.]  104  N. 
W.  931.  The  prima  facie  validity  of  an  as- 
sessment of  personal  property  for  general 
taxation  is  not  overcome  by  a  well  grounded 
claim  of  overvaluation.  State  v.  Western 
Union  Tel.   Co.    [Minn.]    104   N.  W.   567. 

23.  There  are  no  presumptions  in  favor  of 
an  assessment  made  arbitrarily  and  ca- 
priciously. Consolidated  Gas  Co.  v.  Balti- 
more   [Md.]    61   A.    532. 

24.  If  no  appeal  is  taken  from  the  assess- 
ment of  a  tax,  the  decision  of  the  taxing  of- 
ficials becomes  final  and  conclusive.  City 
of  Philadelphia  v.  Pennsylvania  Inst,  for  the 
Blind,  28  Pa.  Super.  Ct.   421. 

25.  See   4    C.   L.    1625. 

26.  A  city  board  of  equalization,  in  re- 
viewing an  assessment,  is  authorized  to  con- 
tract for  the  supply  of  maps,  abstracts,  data, 
and  information,  as  it  requires  to  pass  upon 
auestions  before  it,  and  is  not  restricted  to 
such  evidence  as  the  assessor  is  able  or  will- 
ing to  furnish.  Maurer  v.  Weatherby  [Cal. 
App.]  81  P.  1083.  The  Arizona  territorial 
board  of  equalization,  in  equalizing'  valua- 
tions throughout  the  territory,  has  power  to 
raise  the  valuation  of  property  in  a  coun- 
ty, though  the  aggregate  valuation  of  prop- 
erty in  the  territory  is  thereby  increased. 
Copper  Queen  Consol.  Min.  Co.  v.  Territorial 
Board  of  Equalization  [Ariz.]  84  P.  511.  The 
board  may  increase  or  diminish  the  valuation 
of  property  in  a  county  by  classes;  it  is  not 
required  to  act  only  on  the  aggregate 
valuation  of  all  property  in  the  county  as  a 
whole.  Id.  The  territorial  board  may  re- 
quire a  county  board  of  supervisors  to  return 
any  class  of  real  property  on  the  roll,  such 
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by  statute.  Their  orders,  in  matters  wherein  they  have  jurisdiction,  are  not  review- 
able collaterally,^'  and  application  to  them  for  the  proper  relief  is  usually  a  condi- 
tion precedent  to  the  right  of  appeal  to  the  courts,^'  unless  their  jurisdiction  in  the 
premises  is  attacked.'"'  Boards  of  equalization  cannot  raise  an  assessment  without 
evidence  jiistifying  the  increase.'^  In  equalizing  valuations  throughout  a  state  or 
territory,  a  state  or  territorial  board  must  fix  and  apply  some  uniform  standard  of 
valuation^^  which  must  be  derived  by  some  legal  method  from  the  valuations  in  the 
various  counties.^" 

Notice^*  to  the  taxpayer  affected  is  usually  essential  to  the  validity  of  action 
by  boards  of  review.^" 


as  paleuted  mines,  as  a  distinct  or  separate 
class.  Id.  Under  Bev.  St.  1901,  pars.  38S1. 
3882,  3884,  it  is  the  duty  of  a  county  board, 
upon  receiving  a  statement  of  the  changes 
in  assessments  made  by  the  territorial  board 
of  equalization,  to  note  on  the  assessment 
roll,  compute,  and  carry  out  to  the  proper 
column,  the  territorial  tax,  with  any  addi- 
tions made  by  the  territorial  board.  Terri- 
tory V.  Yavapai  County  Sup'rs  [Ariz.]  84  P. 
519.  The  county  board  may,  under  Rev.  St. 
1901,  par.  973,  require  the  tax  collector  to 
note  on  the  duplicate  assessment  roll  such 
changes  as  the  board  itself  has  not  made. 
Id.  In  Nebraska  a  county  board  may  cor- 
rect an  error  of  assessment  or  a  gross  in- 
justice, whether  the  error  or  injustice  be 
due  to  some  act  of  the  assessor  or  of  the 
board  Itself.  Laws  1905,  p.  515,  c.  112. 
amending  Comp.  St.  1903,  c.  77,  art.  1,  {  121. 
State  V.  Grow  [Neb.]  106  N.  W.  898.  The 
county  board  of  equalization  has,  in  Ne- 
braska, jurisdiction  to  hear  and  determine 
contests  as  to  the  liability  to  taxation  of 
property  which  the  law  requires  county  au- 
thorities to  assess.  State  v.  Drexel  [Neb.] 
107  N.  W.  110.  In  Nebraska  the  state  board 
of  equalization  and  assessment  have  general 
direction  and  control  of  county  assessors, 
but  have  no  power  to  direct  them  In  the 
valuation  of  property  or  in  determining 
whether  or  not  a  particular  item  of  prop- 
erty is  assessable.  Id.  The  conflict  between 
§  2805  and  the  later  act  of  May  10,  1902,  ter- 
minates all  the  powers  of  city  boards  of 
equalization  appointed  under  the  prior  sec- 
tion. State  V.  Godfrey,  6  Ohio  C.  C.  (N.  S.) 
Ell. 

27.  The  several  owners  of  different  tracts 
or  lots  of  land  may  unite  in  a  petition  to  the 
county  board  for  relief  from  errors  or  injus- 
tice.    State    v.    Grow    [Neb.]    105    N.    W.    898. 

28.  The  order  of  a  county  board  of  equal- 
ization which  has  Jurisdiction  of  the  subject- 
matter  and  parties  is  not  subject  to  review 
in  a  collateral  proceeding.  It  is  conclusive 
until  set  aside  on  error  or  appeal.  State  v. 
Grow   [Neb.]    105  N.  W.    898. 

20.  The  sole  remedy  in  the  first  instance 
of  one  -who  conceives  that  his  property  has 
been  overvalued  for  taxation  is  to  apply  to 
the  board  of  equalization  ^o  correct  the  er- 
ror. Hall  v.  IMoore  [Neb.]  106  N.  W.  785.  A 
taxpayer  who  is  subject  to  the  jurisdiction 
of  a  board  of  review  and  who  fails  to  appeal 
to  such  tribunal  is  not  entitled  to  appeal  to 
the  courts  for  relief.  Comp.  Laws  §§  3851, 
3853,  3899,  provide  for  review  by  board. 
Traverse  Beach  Ass'n  v.  Elmwood  Tp.  [Mich.] 


12  Det.  Leg.  N.  746,  105  N.  W.  768.  An  assess- 
ment of  real  estate  was  not  objected  to  the 
first  year  but  the  taxes  paid.  The  next  year 
the  valuation  was  based  on  the  assessment 
tor  the  prior  year  according  to  law.  No  ob- 
jection was  made  before  the  county  board  of 
equalization,  but  in  an  action  for  Judgment 
the  defense  was  made  that  timber  had  been 
cut  from  the  land  since  the  first  assessment, 
and  that  the  second  assessment  "was  excessive. 
No  attack  was  made  on  the  original  assess- 
ment. Held,  no  appeal  having  been  made  to 
the  board  of  equalization  to  correct  the  as- 
sessment, the  defense  was  not  available  in  a 
court  of  law.  In  re  Payment  of  Real  Estate 
Taxes  in  Pine  County  [Minn.]  105  N.  W.  276. 
Where  a  taxpayer  is  notified  to  appear  before 
a  board  of  review  and  show  cause  why  his 
assessment  should  not  be  increased,  and  he 
fails  to  appear,  he  is  not  entitled  to  relief  in 
equity  against  an  Increased  assessment  on 
tlie  sole  ground  that  the  assessment  is  ex- 
cessive and  results  in  double  taxation.  Cum- 
mins V.  Webber,  218  111.  521,  75  N.  E.  1041. 

30.  Certiorari  to  review  an  assessment 
lies,  though  relator  has  not  urged  invalidity 
thereof  before  the  commissioners,  where  the 
Jurisdiction  of  the  commissioners  is  attacked 
on  the  ground  of  relator's  nonresidence. 
F'eople  V.  O'Donnel,  47  Misc.  226,  95  N  Y  S 
889. 

31.  Maurer  v.   Weatherby    [Cal.   App.]    81 

32.  Territory  v.  Yavapai  County  Sup'rs 
[Ariz.]  84  P.  519. 

33.  Territorial  board  has  no  power  to  as- 
sess Independently  but  must  act  upon  valua- 
tions supplied  by  counties.  Territory  v 
Yavapai  County  Sup'rs  [Ariz.]  84  P.  519 

34.  See  4  C.  L.   1627. 

35.  Under  Ky.  St.  1903,  5  4250,  which 
authorizes  the  county  court  to  release  from 
a  tax  a  person  not  the  owner  who  was  er- 
roneously assessed,  and  to  have  the  prop- 
erty listed  to  the  true  owner,  an  order  re- 
leasing one  person  and  charging  another, 
^ithout  notice  to  the  latter,  is  void  as  to 
ilf'  r^^"^."  ''•  Creekmore  [Ky.]  89  S.  W. 
Itn  9?]^^  statutes  (Acts  1901,  §§  53.  65.  pp. 
250  254)  and  published  notice  by  the  clerk 
or  the  board  of  commissioners  (§92  n  269) 
constitute    notice    to    the    taxpayer'  of    the 

I^i^H"/^,t°^"''  ^""^^^  °'  equalization  and  ot 
his  right  to  appear  and  object  to  assess- 
ments or  action  of  the  board  In  relation 
thereto.  Inland  Lumber  &  Timber  Co  ■> 
Thompson  [Idaho]  83  P.  933.  Under  SesV 
Laws  1901,  p.  233,  it  is  the  duty  of  the 
board  of  equalization  to  order  the  assessor 
to    list    omitted    property,    and    wherf  such 
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Review  hy  the  courts.^' — Mandamus  lies  to  compel  a  board  of  review  to  con- 
sider an  application  for  relief/^  but  not  to  compel  a  board  to  take  any  particular 
action^'*  since  a  proceeding  for  mandamus  is  proper  only  where  there  is  no  adequate 
remedy  by  appeal  or  certiorari.^"  As  has  been  said,  amplication  to  a  board  of  review 
or  other  tribunal  provided  by  law  is  a  condition  precedent  to  the  right  of  appeal 
to  the' courts;*"  hence,  where  an  appeal  is  taken,  the  court  will  consider  only  such 
objections  aa  were  raised  before  such  tribunal.*^  Ordinarily,  findings  by  boards  of 
equalization  or  assessment  will  not  be  disturbed  by  the  courts*^  unless  they  are  so 
manifestly  wrong  that  reasonable  minds  could  not  differ  thereon,*^  or  unless  the  tax 
officials  have  acted  fraudulently  or  maliciously,  to  the  substantial  prejudice  of  the 
taxpayer,**  or  have  made  a  mistake  so  gross  as  to  be  inconsistent  with  fair  and 
honest  judgment,*^  or  have  proceeded  upon  an  erroneous  rule  of  law,*°  or  without 
jurisdiction.*^ 

The  word  "assessment"  as  used  in  the  Florida  statute  providing  a  summary 


assessment  is  made  before  the  final  adjourn- 
ment of  the  hoard,  the  taxpayer  has  an  op- 
portunity to  be  heard  In  regard  thereto  and 
the  assessment  Is  not  void  for  want  of  such 
opportunity.  Id.  In  Michigan,  where  the 
state  board  of  assessors  of  railroad  proper- 
ty, sitting  as  a  board  of  review,  has  heard 
an  application  to  reduce  an  assessment,  no 
notice  need  bo  given  of  an  increase  in  the 
assessment,  since  the  statute  does  not  pro- 
vide for  a  rehearing.  Pub.  Acts  Mich.  1901. 
p.  241,  No.  173,  §  8.  Lake  Shore  &  M.  S.  K. 
Co.  V.  Powers,   138  P.   257. 

36.  See    4   C.   L.    1627. 

37.  Though  application  was  late.  People 
V.  WeUs,   110  App.  Div.    336,   97  N.   T.   S.   333. 

38.  Certiorari  is  remedy  in  such  case. 
People  V.  Wells,  110  App.  Div.  336,  97  N.  T. 
S     333. 

39.  In  Nebraska  an  appeal  lies  from  the 
action  of  a  county  board  (in  deciding  the 
valuation  of  particular  property  or  whether 
it  is  assessable)  to  the  district  court,  but 
not  to  the  state  board  of  equalization. 
State  v.  Drexel  [Neb.]  107  N.  W.  110.  Hence, 
mandamus  will  not  lie  to  correct  errors  of 
the    county   board   in   such   matters.     Id. 

40.  See  first  paragraph  under  this  sec- 
tion. 

41.  On  appeal  from  an  order  of  a  board 
of  equalization  in  the  matter  of  assessment 
of  property,  the  cause  must  be  tried  on 
questions  raised  by  the  complaint  before 
that  tribunal.  Nebraska  Tel.  Co.  v.  Hall 
County  [Neb.]  106  N.  W.  471.  On  an  appeal 
from  the  action  of  a  county  treasurer  in 
making  an  assessment  on  omitted  property, 
a  taxpayer  is  entitled  to  raise  only  such 
objections,  not  going  to  the  jurisdiction, 
as  were  made  before  the  treasurer.  Code  § 
1373,  and  Laws  28th  Gen.  Assem.  1900,  c. 
50.     Gibson  v.  Cooley  [Iowa]  105  N.  W.  1011. 

43.  Under  a  writ  of  review,  errors  and 
mistakes  of  Judgment  of  a  board  as  to  the 
value  of  property  that  it  is  authorized  to 
assess  cannot  be  reviewed.  Whether  rail- 
way, telephone,  or  telegraph  lines  have 
been  assessed  at  less  than  cash  value  by 
board  of  equalization.  McConnell  v.  State 
Board  of  Equalization  [Idaho]  S3  P.  494. 
Neither  can  such  writ  be  invoked  to  re- 
view the  facts  upon  which  the  Inferior  tribu- 
nal  acted,   except   to   ascertain   the   fact   of 


jurisdiction.  Id.  On  certiorari  to  review  ac- 
tion of  the  territorial  equalization  board, 
where  the  petition  shows  that  the  board 
treated  patented  mines  as  a  distinct  class 
of  property,  it  will  be  presumed  that  county 
boards  returned  such  property  as  a  sepa- 
rate class  so  that  the  territorial  board  had 
the  necessary  Information  in  the  assessment 
rolls  furnished.  Copper  Queen  Consol.  Mln. 
Co.  V.  Territorial  Board  of  Equalization 
[Ariz.]  84  P.  511.  In  certiorari  to  review 
an  assessment  on  land  claimed  to  be  held 
under  leases,  the  court  properly  refused  to 
consider  the  validity  of  the  leases,  notwith- 
standing a  stipulation  of  tlie  parties  that 
they  would  consent  to  a  reduction  of  the 
assessment  if  the  leases  should  be  held 
valid.  In  re  Long  Beach  Land  Co?,  182  N.  T. 
489,  75  N.  E.  533.  Same  case  below,  lOS 
App.  Div.  253,  94  N.  T.  S.  282. 

43.  Field  v.  Lincoln  Traction  Co.  [Neb.] 
104  N.  W.  931;  Woods  v.  Lincoln  Gas  &  Elec- 
tric Light  Co.    [Neb.]    104  N.  W.   931. 

44.  State  V.  Western  Union  Tel.  Co. 
[Minn.]    104    N.   W.    567. 

45.  State  v.  Western  Union  Tel.  Co. 
[Minn.]  104  N.  W.  567.  Courts  will  vacate 
an  assessment  If  it  appears  that  property 
has  been  grossly  overvalued  as  compared 
with  the  valuation  of  other  like  property. 
Assessment  vacated  where  property  in  ques- 
tion was  assessed  at  twice  its  market  value, 
and  its  valuation  was  higher  relatively  than 
other  similar  corner  lots.  Dickson  v.  Kitti- 
tas County  [Wash.]  84  P.  855.  Finding  that 
assessment  of  relators'  property  was  26% 
higher  than  that  on  other  property  of  the 
same  class,  held  sustained  by  the  proof,  and 
a  claim  that  they  were  not  injured  because 
their  assessment  was  not  above  the  average 
of  improved  and  unimproved  property,  held 
not  sustained.  People  v.  Peltner,  107  App. 
Div.  267.   95  N.  Y.   S.   10. 

46.  State  v.  Western  Union  Tel.  Co. 
[Minn.]    104    N.    W.    567. 

47.  Under  a  writ  of  review  the  court  will 
consider  only  questions  of  law  and  whether 
the  action  taken  was  within  the  jurisdiction 
of  the  officer  or  body  taking  it.  McConnell 
V.  Svato  Board  of  Equalization  [Idaho]  83 
P.   494. 
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remedy  to  have  an  asssessnient  declared  not  lawfullj'  made  includes  only  the  clerical 
act  of  extending  in  the  assessment  rolls  the  name  of  the  party  assessed,  the  descrip- 
tion of  the  property,  the  value  as  fixed  by  the  proper  tribunal,  the  millage  for  vari- 
ous purposes,  and  the  total  apaount  of  the  tax.**  The  proceeding  will  not  reach 
irregularities  not  relating  to  such  act.**  Certiorari  lies,  in  New  York,  to  review  an 
alleged  illegal  assessment,  though  proceedings  to  enforce  the  tax  have  not  been 
instituted.^"  A  banking  corporation  is  entitled  to  maintain  a  suit  in  behalf  of  its 
stockholders  in  relation  to  ttie  assessment  and  taxation  of  its  shares  of  stock.^^  The 
method  of  perfecting  an  a.ppeal  to  the  courts,^^  and  the  proper  form  of  relief  to  be 
granted  by  them,°''  are  treated  in  the  notes. 

§  7.  Levies  and  tax  lists.^* — Statutory  provisions  with  regard  to  the  levying 
of  taxes  by  municipal  aiithorities  should  be  strictly  foUowed.^^  Thus,  levies  must  be 
made  by  the  proper  authorities""  at  the  proper  tiine,"''  and  in  the  manner^*  and  for 
such  amounts'"  and  purposes*"  as  the  law  prescribes  and  allows.     The  purposes  of  a 


48.  Construing  Rev.  St.  1892,  §  1542. 
Louisville  &  Ni  R.  Co.  v.  Board  of  Public  In- 
struction   [Fla.]    39   So.  480. 

4!>.  Irregularities  in  publishing  notices 
preliminary  to  calling  an  election  for  sub- 
district  school  tax  , cannot  be  reached  by 
proceeding  under  Rev.  St.  1892,  §  1542.  Louis- 
ville &  N.  R.  Co.  v.  Board  of  Public  Instruc- 
tion   [Fla.]    39  So.   480. 

50.  People  v.  Wells,  182  N.  T.  314,  74  N. 
E.    878. 

51.  May  apply  for  certiorari  to  revie'w  the 
assessment.  First  Nat.  Bank  v.  Board  of 
Assessors,    182  N.   Y.    4G0,    75   N.    B.    306. 

53.  Under  Code  Civ.  Proc.  §  311,  a  bill  of 
exceptions  of  proceedings  before  a  county 
board  of  equalization  may  be  settled  and 
approved  by  presiding  6fBcer  of  such  board, 
but  general  provisions  of  the  section  as 
to  time  and  notice  to  adverse  party  must 
be  complied  with.  Field  v.  Nebraska  Tel. 
Co.  [Neb.:  104  N.  W.  932;  Field  v.  Lincoln 
Gas  &  E.  L.  Co.  [Neb.]  104  N.  W.  934.  Code 
1904,  §  571,  authorizes  a  person  assessed 
for  city  or  county  taxes  to  apply  for  relief 
within  2  years.  This  limitation  does  not 
apply  to  a  suit  to  vacate  an  assessment 
against  the  committee  of  a  lunatic  on  the 
ground  that  he  was  assessed  in  a  city  ■which 
was  not  his  domicile.  Hurt  v.  Bristol  [Va.] 
51  S.  E.   223. 

53.  Where,  on  certiorari,  an  assessment 
Is  annulled  for  irregularity  in  the  proceed- 
ings, it  is  the  duty  of  the  court,  under  Rev. 
Pol.  Code  §  2226,  to  enter  judgment  for  the 
amount  of  taxes  found  to  be  justly  due,  or 
to  order  a  reassessment.  Salmer  v.  Clay 
County  Com'rs  [S.  D.]  105  N.  W.  623.  Where, 
pending  certiorari  to  review  a  mandamus 
directing  assessment  of  taxes  on  the  assess- 
ment roll  for  1903,  the  time  when  the  tax 
could  be  spread  on  the  1904  roll  elapsed, 
the  supreme  court,  on  sustaining  the  legal- 
ity of  the  tax,  will  direct  that  the  assess- 
ment be  spread  on  the  roll  for  1905.  Canal 
Const.  Co.  V.  Schlickum  [Mich.]  102  N.  W. 
737. 

."-.4,   55.     See    4   C.   L.    1629. 

56.  A,  tax  list,  made  in  conformity  with 
the  provisions  of  the  statute,  is  prima  facie 
evidence  that  a  levy  of  taxes  was  made  by 
tUe  proper  authorities,  and  is  conclusive  as 
against  a  claim   of  irregularities  in  making 


the      levies.     Holthaus      v.      Adams      County 
[Neb.]    105  N.  W.   632. 

57.  Kurd's  Rev.  St.  1903,  c.  120,  5  121, 
provides  for  tax  levies  by  county  boards 
at  their  September  session.  Held  a  levy  on 
November  29th  at  a  meeting  pursuant  to 
an  adjournment  of  the  September  session 
was  valid.  Bowyer  v.  People  [111.]  77  N.  E. 
91.  Under  Kurd's  Rev.  St.  1903,  c.  34,  §  27, 
authorizing  an  additional  levy  in  excess  of 
75  cents  per  $100  upon  a  vote  of  the  people 
therefor,  such  additional  levy  may  be  made 
by  the  board  as  soon  as  the  vote  is  deter- 
mined; it  need  not  be  postponed  until  the 
September  meeting  of  the  board.  Chicago 
&  E.  I.  R.  Co.  V.  People,  218  111.  463,  75  N  E. 
1021. 

58.  In  North  Dakota  a  levy  of  state  taxes 
by  percentage  is  valid.  Scott  &  Barrett 
Mercantile  Co.  v.  Nelson  County  [N.  D  1  104 
N.    W.    62S. 

59.  The.  tax  levy  authorized  by  Const, 
art.  7,  §  9.  "for  state  purposes."  is  intended 
to  cover  the  current  and  running  expenses 
of  maintaining  and  conducting  the  state 
government  and  operating  and  maintain- 
ing state  institutions.  Gooding  v.  Profitt 
[Idaho]  83  P.  230.  Public  or  bonded  in- 
debtedness incurred  under  Const,  art.  8,  §  1. 
for  internal  improvements  and  the  erection 
of  public  buildings  and  institutions,  is  not 
covered  by  art.  7.  §  9,  and  a  tax  levy  to  pav 
interest  on  such  indebtedness  and  bond's 
and  to  provide  a  sinking  fund  therefor  is 
not  within  the  limitation  upon  the  tax  rate 
imposed  by  art.   7,  §  9.     Id. 

eo.  Assessment  for  certain  bonds  void 
where  proceedings  to  issue  bonds  have  been 
held  invalid.  Kellman  v.  Los  Angeles  147 
Cal  653.  82  P.  313.  In  Illinois,  a  sfhool'  dis- 
trict which  has  issued  and  sold  bonds  for 
part   of   the    cost    of   a    school    building   may 

r^x''",.^"""'*'  *^''-  ^"^'"  construction  of 
the  building,  not  to  exceed  the  statutory 
hmit  of  taxation  for  building  purposes,  for 
the  purpose  not  only  of  paying  Interest  on 
the  bonds,  but  also  to  create  a  sinking 
fund  to  pay  the  bonds  at  maturity.  Peonle 
V.  Peoria  &  E.  R.  Co.,  216  111.  221  74  N  E  7'4 
A  levy  by  school  directors  for  building  ■pur- 
poses, otherwise  valid.  Is  not  renderld  in 
valid  by  the  fact  that  they  enter  into  a 
contract    for    a    building    in    excess    of    the 
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municipal  levy  must  be  correctly  specifiecl,^^  but  if  the  levying  ordinance  expressly 
refers  to  the  appropriation  ordinance  which  contains  such  information,  failure  of  the 
levy  ordinance  to  state  it  is  not  fatal  to  the  validity  of  the  levy.'"  It  is  competent 
for  the  legislature  to  cure  a  defect  in  a  levy  arising  from  failure  to  specify  the  pur- 
poses of  the  tax,*'  unless  the  levy  and  tax  have  been  held  invalid  by  the  state  court 
of  last  resort.'*  A  vote  of  the  taxpayers  upon  a  levy  for  a  particular  purpose  is  es- 
sential only  when  the  law  expressly  requires  it.""'  ' 

Mandamus'^^  lies  to  compel  county  officers,  who  are  the  instruments  of  the  state 
for  the  assessment  and  collection  of  taxes,  to  levy  a  tax  to  pay  township  bonds, 
though  the  corporate  existence  of  the  township  has  been  abolished  by  the  state  con- 
stitution and  the  township  officers  removed.*"  Such  a  proceeding  is  not  a  suit  a^inst 
the  state,  though  the  legislature  has  forbidden  such  county  officers  to  exercise  such 
power.**  Municipal  authorities  need  not  levy  annually  the  full  amount  of  taxes  allow- 
ed by  law  in  order  to  meet  outstanding  warrants,  but,  in  determining  the  amount  to  be 
levied,  are  vested  with  discretion  and  may  consider  the  amount  of  cash  on  hand 
and  the  amount  of  outstanding,  collectible  taxes,  as  well  as  the  amount  of  indebted- 
ness;** hence,  mandamus  will  not  issue  at  tlie  instance  of  a  warrant  holder  to  com- 


constitutional  tax  limit.  Id.  A  levy  by 
school  directors  for  building  purposes,  with- 
in the  statutory  limit,  to  make  up  the  differ- 
ence between  the  cost  of  a  school  building 
and  the  amount  realized  from  the  sale  of 
bonds,  is  valid,  where  the  election  at  which 
the  building  was  authorized  did  not  limit  the 
■cost  to  the  amount  of  the  bonds  voted,  nor 
specify  the  purpose  for  which  the  bonds 
were  to  be  issued.  Id.  It  is  competent 
for  the  legislature  to  authorize  a  board 
of  commissioners  of  a  county  indebted  to 
the  state  for  taxes  to  make  a  sufficient  levy, 
not  to  exceed  a  rate  specifled.  to  meet  such 
indebtedness.  Sess.  L.aws  1905,  p.  278,  sus- 
tained, and  held  that  it  was  duty  of  Nez 
Perce  County  to  levy  a  tax  for  such  pur- 
pose. Gooding  v.  Profitt  [Idaho]  S3  P.  230. 
Under  Gloversville  City  Charter  (Laws  1S99, 
p.  612,  c.  275),  §§  242,  70,  where  a  judgment 
against  a  city  was  not  included  in  the  orig- 
inal estimate  of  expenses,  it  could  and 
should  have  been  included  before  ratifica- 
tion of  the  tax  as  extended.  Hence,  exe- 
cution on  the  judgment  would  not  be  stayed 
for  want  of  levy  and  collection  of  a  tax 
therefor.  Frederick  v,  Gloversville,  97  N.  T. 
S.    1105. 

61.  Assessment  for  "public  school  im- 
provement bonds  01899)"  invalid  where 
bonds  of  1889  were  intended.  Hellman  v. 
Los  Angeles,  147  Cal.  653, -82  P.  313.  Coun- 
ty levy  of  75  cents  on  each  $100  of  taxable 
property,  which  does  not  specify  particular 
purposes  of  the  tax.  is  invalid.  People  v. 
Wisconsin  Cent,  R.  Co.,  219  111.  94,  76  N.  E. 
SO.  A  tax  levying  ordinance  should  speci- 
fy in  detail  each  object  and  purpose  for 
which  the  tax  is  levied.  Chicago  &  B.  I.  R. 
Co  V.  People,  218  lU.  463,  75  N.  E.  1021.  An 
order  of  a  county  court  levying  a  special 
tax  should  state  the  purpose  for  which  the 
levy  was  made.  Failure  to  state  the  pur- 
pose held  not  aided  by  statement  in  chair- 
man's report  copied  in  the  minutes  of  the 
court.  Southern  R.  Co.  v.  Hamblen  County 
ITenn  1  92  S.  W.  238.  Where  a  levy  by  the 
fiscal  court  fails  to  "specify  distinctly"  the 
purpose  of  the  tax,  the  tax  is  invalid.  Const. 


§  180.  being  mandatory.  Commonwealth  v. 
United  States  Fidelity  &  Guaranty  Co.  EKy.] 
89   S.   W.    251. 

02.  Chicago  &  B.  I.  R.  Co.  v.  People,  218 
111.    463,    75    N.    E.    1021, 

es.  Laws  1905,  p.  359,  held  not  to  inter- 
fere with  vested  riglits  and  to  be  a  proper 
exercise  of  legislative  authority.  People  v. 
Wisconsin  Cent,  R,  Co.,  219  111,  94,  76  N. 
E.  80.  Const,  art.  9,  §  8,  which  provides  that 
county  authorities  shall  not  levy  a  tax  the 
aggregate  of  whicli  shall  exceed  75  cents  on 
each  $100  of  taxable  property,  is  a  limita- 
tion upon  the  power  of  counties  and  not 
upon  that  of  the  legislature,  hence  the  leg- 
islature could  authorize  a  levy  which  did 
not  specify  the  purposes  of  tiie  tax,  and 
could  therefore  cure  a  levy  defective  for 
failure  to  do  so.  Id.;  Bowyer  v.  People 
[111.]    77   N.   B.   91, 

64.  Legislature  could  not  make  tax  en- 
forceable when  court  had  declared  it  in- 
valid. Chicago,  etc,  R,  Co.  v.  People,  219 
111.   408,    76   N.   B.    571. 

65.  In  Illinois  the  statute  does  not  re- 
quire the  cost  of  a  school  building  to  be 
built  to  be  submitted  to  the  voters  of  the 
district.  Where  a  liuilding  has  been  author- 
ized by  vote  of  the  people,  the  directors 
may  make  levies  from  time  to  time  to  build, 
such  a  iDuilding  as  the  vote  directed,  or,  in 
the  absence  of  such  direction,  as  they  in 
their  discretion  determine  upon.  People  v. 
Peoria  &  E.  R.  Co.,  216  111.  221,  74  N.  B, 
734.  Where  a  municipality  has  legally  in- 
curred an  indebtedness,  no  vote  of  the  people 
on  a  levy  to  pay  interest  thereon  is  neces- 
sary, since  Const,  art.  10,  S  12,  requiring  a. 
levy  to  pay  interest  on  debts  and  create  a 
sinliing  fund  is  mandatory  and  self  enforcing. 
Evans  v,  McFarland,  186  Mo.  703,  85  S.  W. 
873. 

6«.     See    4   C.  L.    1630. 

07,  68.  Graham  V.  Folsom,  200  U,  S.  248,  50 
Law.   Ed. . 

60.  Unpaid  taxes  are  not  barred  by  limi- 
tations and  may  be  considered  as  assets. 
State   V.    Mutty    [Wash.]    82   P,    118. 
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pel  a  leTy  of  the  full  amount  unless  it"  appears  that  the  aggregate  of  the  amonnt  on 
hand  and  outstanding  taxes  will  be  insufficient  to  meet  the  warrants.'"'  It  will  be 
presumed  in  a  proceeding  for  a  writ  of  mandamus  that  appropriate  levies  for  the 
munieipal  indebtedness  fund  have  been  made  in  prior  years.'^ 

The  record'^  should  show  that  each  step  required  by  law  has  been  duly  taken/* 
though  an  omission  or  defect  in  the  record  is  not  necessarily  fatal  to  the  validity 
of  the  levy." 

§  8.  Payment  and  commutation.''^ — Actual  payment  by  any  person  discharges 
the  lien  of  the  taxes.'"  An  offer  to  pay,  which  fails,  through  fault  of  the  treasurer, 
must,  to  have  the  same  effect  as  actual  payment,  be  made  by  a  person  having  an 
interest  which  would  be  lost  by  a  sale."  The  owner  may  prove  the  fact  of  payment 
though  the  treasurer  is  dead  and  though  the  books  show  no  credit.'*  No  laches  can 
be  imputed  to  an  owner  who,  in  paying  taxes,  or  in  redeeming  after  sale,  pays  the 
amount  which  upon  his  inquiry  the  treasurer  demands."  Such  payment  is  in  l^al 
effect  equivalent  to  the  actual  payment  of  all  that  is  due,  and  this  notwithstanding 
a  misapplication  of  the  money  paid  by  the  treasurer,  or  failure  to  credit  it  properly.*" 
Payment  of  taxes  on  land  by  one  who  has  no  color  or  claim  of  right  to  do  so  on  his 
own  behalf  inures  to  the  benefit  of  the  owner  if  he  elects  to  claim  it,'^  but  pa^onent 
by  one  having  an  interest  in  the  land  does  not  inure  to  the  benefit  of  another  merely 
because  the  land  was  assessed  to  the  latter  while  he  was  in  possession.*"  Where  a 
person  pays  taxes  on  land  as  the  agent  of  the  owner,**  and,  having  allowed  it  to  be- 


TO.     state  V.   Matty    [Wash.l    82   P.    118. 

71.  This  duty  being  imposed  by  Ball.  Ann. 
Codes  &  St.  II  1792,  1794,  1796.  State  v. 
Mutty   [Wash.J    82  P.   118. 

72.  See  4   C.   L.    1630. 

73.  Levy  of  additional  tax  held  unauthor- 
ized where  record  of  county  board  showed 
resolution  therefor  was  "offered,"  but  did 
not  show  Its  adoption.  Chicago  &  E.  I.  R. 
Co.  V.  People,  218  111.  463,  75  N.  E.  1021. 
By  Hurd's  Rev.  St.  1903,  art.  8.  §  1,  a  certi- 
fied copy  of  a  tax  levy  ordinance  of  a  city 
or  village  must  be  filed  with  the  county 
clerk.  Filing  of  the  original  ordinance  is 
not  a  compliance  therewith.  People  v.  Kan- 
kakee &  S.  W.  R.  Co.,  218  111.  588,  75  N.  B. 
1063.  Such  noncompliance  cannot  be  cured, 
on  application  for  judgment  for  taxes,  by 
allowing  a  certificate  of  authentication  to 
be  attached  to  the  ordinance.  Id.  The  point 
that  no  "certified  copy"  of  the  tax  levy 
ordinance  was  filed  with  the  county  clerk 
Is  raised  by  the  objection  that  the  alleged 
tax  levy  ordinance  was  not  cei  tified  by  the 
county  clerk.  Id.  In  townships  using  the 
labor  system  for  road  and  bridge  taxes, 
under  Road  and  Bridge  Act  |  119.  the  orig- 
inal levy  certificate  signed  by  the  highway 
commissioners,  must  be  filed  with  the  coun- 
ty clerk.  Under  the  cash  system.  §  16,  the 
certificate  is  to  be  delivered  to  the  town 
clerk,  who  certifies  the  items  of  levy  to  the 
county  clerk  to  be  extended  as  other  taxes. 
Id. 

74.  Absence  of  itemized  statement  as 
basis  for  county  levy  held  an  irregularity 
cured  by  Rev.  Codes  §  1263.  Scott  &  Bar- 
rett Mercantile  Co.  v.  Nelson  County  [N. 
D.]  104  N.  W.  528.  B.  &  C.  Comp.  §  3085. 
requiring  county  court  to  levy  a  tax  on  all 
taxable  property  to  defray  county  expenses, 
confers    Jurisdiction    to    levy    the    tax,    and 


failure  to  enter  the  estimate  required  by 
§  3084  In  the  Journal  of  the  county  court 
is  not  a  jurisdictional  defect  Oregon  R. 
&  Nav.  Co.  V.  Umatilla  County  [Or.]  81 
P.  352.  The  Journal  entry  of  an  order  levy- 
ing a  tax  was  signed  by  the  commissioners 
before  any  attempt  to  enforce  the  tax  was 
made,  hence,  the  fact  that  it  was  not  signed 
when  a  tax  payer  sought  to  set  the  assess- 
ment aside,  by  a  writ  of  review,  was  not 
ground  for  its  annulment.  Id.  Highway 
commissioners'  certificate  of  levy  of  40  cents 
per  $100  for  roads  and  bridges  is  sufHcient, 
though  not  stating  the  amount  required  for 
each  purpose  or  the  total  amount  required. 
People  v.  Kankakee  &  S.  W.  R.  Co.,  218  111. 
588,    75   N.    E.    1063. 

75.  See  4  C.  L.   1631. 

76.  And  ends  power  to  sell  for  nonpay- 
ment. Trexler  v.  Africa,  27  Pa.  Super.  Ct 
385.  Where  property  has  been  assessed  and 
the  taxes  paid,  it  cannot  be  reassessed  in 
the  name  of  another,  though  he  Is  the  true 
owner,  and  taxes  collected  again  for  the 
same  year.  Commonwealth  v.  Ingalls  fKv  1 
89  S.  W.  156.  ■  s  I     jf.j 

77.  Contract  for  purchase  of  land  shows 
such  interest.  Trexler  v.  Africa,  27  Pa 
Super.   Ct.   385. 

78.  79,  80.  Trexler  v.  Africa,  27  Pa.  Super. 
Ct.   385. 

81.  Siers  v.  "Wiseman  ["W.  "Va.]  52  S  E 
460. 

82.  B.  paid  taxes  on  land  for  two  years 
while  in  possession  under  a  contract  The 
land  was  assessed  to  H.  while  he  was  in 
possession.     Held    payments    by    B     did    not 

I^Tt*;^  *?^  ''^"^'^*  °*  H-  Soyer  v.  Pacific 
Mut.  Life  Ins.  Co.   [Cal.  App.]   %\  p    671 

S3.  Person  who  had  long  paid  taxes  for 
owner,  claiming  no  right  of  his  own,  and 
who    allowed    land    to     become    delinquent 
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come  delinquent  for  a  year,  buys  at  the  sale  but  takes  no  deed,  and  thereafter  con- 
tinues to  pay  in  the  name  of  the  owner,  a  deed  taken  by  his  heirs,  under  such  pur- 
chase. Tests  no  title  in  them  as  against  the  person  for  whom  the  taxes  were  so  paid." 
Payment  of  taxes  by  such  heirs,  who  cause  the  lands  to  be  charged  against  them 
alone,  inures  to  the  benefit  of  the  true  owner,'"  and  the  latter  will  not  forfeit  his 
title  to  the  state  for  failure  to  keep  his  land  charged  with  taxes.'*  Payment  by  a 
tenant  in  common  of  taxes  for  the  common  property  under  an  assessment  in  his 
name  will  render  a  sale  of  his  co-tenant's  interest  for  taxes  in  his  name  for  the  same 
year  void."  No  resolution  of  the  directors  is  necessary  to  authorize  a  bank  to  pay 
taxes  on  its  stock  and  enforce  its  lien  therefor  "by  deductions  from  dividends.'*  A 
claim  for  reimbursement  for  taxes  paid  on  stock  is  an  asset  of  the  bank  which  it 
alone  can  collect.'* 

Taxes  must  be  paid  in  the  funds  required  by  law.*"  Paving  certificates  of  a  city 
are  not  receivable  for  taxes  levied  to  create  a  sinking  fund  for  the  redemption  of  and 
payment  of  interest  on  bonds  of  the  eity."^  The  objection  that  such  certificates  were 
received  may  be  raised  by  the  city  in  a  suit  to  set  aside  the  compromise  settlement 
by  which  they  were  accepted.'* 

§  9.  Lien  and  priority.^^ — The  time  when  taxes  become  a  lien  may  be  fixed  by 
statute,'*  but  there  can  be  no  real  or  effective  lien  until  the  amount  of  the  taxes  ia 
ascertained  and  determined.'"  When  the  rate  of  taxes  is  fixed  and  the  amount  de- 
termined, the  lien  for  such  amount  relates  back  and  attaches  as  of  the  date  specified 
in  the  statute."  The  duration  of  tax  liens  is  also  statutory."  Sales  to  the  munici- 
pality for  subsequent  taxes  are  not  a  waiver  of  the  lien  of  a  prior  sale  to  the  munici- 


bought  at  sale  but  took  no  deed,  and  there- 
after continued  to  pay  In  name  of  owner, 
held  the  agent  of  the  owner.  Siers  v.  Wise- 
man [W.  Va.]  52  S.  E.  460.  Tax  payments 
held  to  have  been  made  by  agents  of  owner 
so  that  limitations  did  not  run  against 
owner.  Hall  v.  Semple  [Tex.  Civ.  App.]  91 
S.  "W.   248. 

84,  S.5.  Siers  v.  Wiseman  [W.  Va.]  52 
S.   E.    460. 

86.  No  forfeiture  under  Code  1899,  ch.  31, 
5  39,  in  such  case.  Siers  v.  Wiseman  [W. 
Va.]    52   S.    B.    460. 

87.  Snodgrass  v.  JolllfC  [W.  Va.]  63  S.  E. 
151. 

88.  Under  Code  1873,  §  819.  Kennedy  v. 
Citizens'  Nat.  Bank  [Iowa]  104  N.  W.  1021. 

89.  Stockholder  cannot  sue  bank  for  share 
of  amount  due  from  shareholders  for  taxes 
paid.  Kennedy  v.  Citizens'  Nat.  Bank  [Iowa] 
104   N.  W.    1021. 

00.  Const,  art.  11,  S  4,  providing  that 
taxes  shall  be  paid  only  in  money,  does  not 
apply  to  cities  of  more  than  10,000  popula- 
tion. City  of  Houston  v.  Stewart  [Tex.] 
13  Tex.  Ct.  Rep.  55,  87  S.  W.  663. 

91.  Citv  council  held  not  authorized  to 
provide  for  payment  in  such  manner  or  to 
accept  such  certificates  in  a  compromise. 
City  of  Houston  v.  Stewart  [Tex.  Civ.  App.] 
90  S.  W.  49. 

92.  The  city  being  the  trustee  of  the 
bond  holders.  City  of  Houston  v.  Stewart 
[Tex.   Civ.    App.]    90    S.    W.    49. 

93.  See   4   C.   L.    1632. 

94.  In  Michigan,  city  taxes  become  a 
debt  when  the  assessment  rolls  are  com- 
pleted.    City    of    Detroit    v.    Patten    [Mich.] 


12  Det.  Leg.  N.  980,  106  N.  W.  884..  Under 
Sess.  Laws  1903,  p.  73,  c.  59,  and  the  emer- 
gency clause,  §  3,  the  lien  for  taxes  on  per- 
sonal property  attaches  to  the  personal  and 
real  property  of  the  person  assessed  immedi- 
ately when  such  personal  property  is  listed 
with  the  county  assessor  and  he  has  placed 
a  value  thereon.  Klickitat  Warehouse  Co. 
V.  Klickitat  County  [Wash.]  84  P.  860.  The 
moment  property  is  listed  and  returned  to 
the  auditor  it  becomes  charged  with  taxes, 
and  its  owner  assumes  the  legal  status  of 
a  tax  payer.  State  v.  Taylor,  3  Ohio  N.  P. 
(N.  S.)  505.  In  Philadelphia,  taxes  are  as- 
sessed prior  to  the  beginning  of  the  year 
and  the  whole  tax  is  due  at  the  beginning 
of  the  year.  City  of  Philadelphia  v.  Penn. 
Inst,  for  the  Blind,  28  Pa.  Super.  Ct.  421. 
A  claim  for  taxes  assessed  and  levied  by 
a  township  subsequent  to  the  passage  of 
the  act  of  June  4,  1901,  P.  L.  364,  has  no 
priority  over  a  mortgage  executed  and 
recorded  prior  to  the  act,  in  the  distribution 
of  the  proceeds  of  sale  under  a  levari  facias. 
Caner  v.  Bergner,   27  Pa.   Super.   Ct.   220. 

95.  Territory  v.  Perrin  [Ariz.]  83  P.  361. 
Where  personal  property  is  sold  after  the 
assessment  but  before  the  levy  of  taxes 
upon  it,  the  purchaser  takes  it  subject  to  the 
lien  of  the  taxes.  Shanafelt  v.  Chandler, 
Reed  &  Co.  [Iowa]  103  N.  W.  976. 

96.  Territory  v.   Perrin    [Ariz.]    83   P.    361. 

97.  Where,  in  New  Jersey,  the  certificate 
of  sale  for  taxes  to  the  municipality  has 
been  recorded  in  the  county  clerk's  office, 
the  lien  of  subsequent  taxes  does  not  ex- 
pire until  the  property  is  actually  redeemed. 
Maginnis   v.    Borough    of   Rutherford    [N.   J. 
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pality,"  and  iminicipal  authorities  have  no  power  to  release  property  from  such  lien 
except  upon  payment  in  full.»»  A  tax  lien  is  not  lost  by  failure  of  the  county  clerk 
to  list  lands  in  the  county  on  which  taxes  for  one  or  more  years  are  delinquent.^ 

The  lien  of  the  state  for  ^neral  taxes  is  paramount  to  all  other  liens/  including 
the  lien  of  special  assessments.^  Taxes  levied  and  assessed  for  geiieral  revenue  pur- 
poses constitute  a  lien  superior  to  the  lien  of  a  tax  sale  certificate  issued  prior  there- 
to.' Eeal  estate  taken  by  a  railroad  corporation  in  condemnation  proceedings  is 
subject  to  the  lien  of  taxes  existing  prior  to  such  proceedings.'  Personal  property 
in  the  hands  of  an  assignee  for  the  benefit  of  creditors  is  to  be  used  for  unpaid  taxes 
on  the  personal  and  real  property  of  the  assignor  before  the  real  property  can  be 
used.'  ^Vhere  a  receiver  of  an  insolvent  corporation  is  appointed  upon  application 
of  a  mortgagee  of  personalty  and  no  provision  is  made  in  the  decree  of  appointment 
for  priority  of  payment  of  a  franchise  tax  to  the  state,  the  claim  of  the  state  for 
such  tax  is  not  superior  to  the  lien  of  the  subsequent  mortgagee  on  the  personalty.' 
A  claim  of  a  county  against  a  bankrupt  tax  collector  for  taxes  collected  but  not  paid 
over  is  not  a  claim  for  "taxes  due  and  payable"  by  the  bankrupt  so  as  to  be  entitled 
to  priority,  under  the  bankruptcy  act,  over  claims  of  general  creditors,'  nor  is  such 
claim,  considered  as  a  debt  due  the  coimty,  given  priority  by  any  statute  of  Mary- 
land.' 

When  taxes  against  real  estate  are  past  due  and  unpaid,  the  county  by  which 
they  were  levied  may  maintain  a  suit  -to  restrain  waste,  where  the  acts  complained 
of  would  reduce  the  value  of  the  property  to  an  amount  insufScient  to  pay  taxes.^" 
The  county  need  not  first  purchase  the  property  at  tax  sale  in  order  to  maintain  such 
suit." 

§  10.  Relief  from  illegal  taxes.^^—ln  some  states  collection  of  a  tax  will  not 
be  enjoined.^'  Elsewhere,  the  remedy  by  injunction  is  available,  provided  the  com- 
plainant brings  himself  within  some  recognized  head  of  equitable  jurisdiction,^*  such 
as  fraud. ^^  In  the  absence  of  statutory  provisions,  a  court  of  equity  will  not  en- 
join the  collection  of  a  tax  upon  the  mere  ground  of  illegality."     The  Federal 


Law]  63  A.  16.  An  action  of  ejectment  by  a 
tax  deed  holder,  out  of  possession,  does  not, 
in  Kansas,  become  barred  by  the  two  year 
statute  of  limitations  "while  the  land  is 
vacant  and  unoccupied,  nor  while  in  pos- 
session of  and  occupied  by  tenants,  agents, 
or  employes  of  a  nonresident  owner.  Tax 
lien,  under  such  deed,  sustained.  Gibson  v. 
Hinchman   [Kan.]   83  P.  981. 

98.  Under  Act  March  14,  1879.  and  sup- 
plements thereto.  Maginnis  v.  Borough  of 
Rutherford  [N.  J.  Law]   63  A.  16. 

'99.  Maginnis  v.  Borough  of  Rutherford 
[N.  J.  Law]  63  A.  16. 

1.  State  V.  Missouri  Pac.  R.  Co.  [Neb.] 
105  N.  W.  983. 

a.  Security  Trust  Co.  v.  Boot,  72  Ohio  St. 
535,   74  N.  B.  1077. 

3.  See  article  Public  Works  and  Improve- 
ments, 6  C.  L.  1143,  where  the  subject  of 
Special  Assessments  is  treated. 

4.  Medland  v.  Van  Etten  [Neb.]  106  N. 
W.  1022. 

5.  State  V.  Missouri  Pac.  R.  Co.  [Neb.] 
105  N.  W.   983. 

6.  Phoenix  Brewing  Co.'s  Assignee  v.  Cen- 
tral  Consumers'    Co.    [Ky.]    88   S.    W.    1051. 

7.  Loring  v.  American  Transp.  Co.,  138 
F.  600. 

8.  0.     In  re  Waller,   142  P.   883. 

10,  11.  Lancaster  County  v.  Fitzgerald 
[Neb.]   104  N.  W.  875. 


12.  See   4    C.   L.    1632. 

13.  Massachusetts  rule.  Webber  Lumber 
Co.  V.  Shaw  [Mass.]  75  N.  E.  640. 

14.  Illinois  Life  Ins.  Co.  v.  Newman,  141 
P.  449.  Injunction  will  lie  against  the  col- 
lection of  a  tax  levied  under  an  unconsti- 
tutional law,  which  had  not  been  declared 
unconstitutional  at  the  time  the  levy  was 
made,  if  it  appears  that  contracts  have  not 
been  entered  into  on  the  faith  thereof.  Kirk- 
ley  V.  Parker,  6  Ohio  C.  C.   (N.  S.)   371. 

15.  To  entitle  a  complainant  to  relief  from 
alleged  excessive  taxes,  due  to  the  under- 
valuation of  other  property,  it  must  be  made 
to  appear  that  such  undervaluation  has  been 
so  habitual,  systematic,  and  intentional  as 
to  amount  to  fraud.  Michigan  Railroad  Tax 
Cases,  138  F.  223. 

10.  This  is  the  rule  in  Federal  courts 
even  though  the  state  court  has  statutory 
power  to  enjoin  collection  on  the  sole 
ground  of  illegality.  Illinois  Life  Ins  Co 
V.  Newman,  141  P.  449.  Where  a  board  of 
equalization  had  jurisdiction  to  assess  cat- 
tle, which  were  within  the  county,  a  court 
of  equity  would  not  enjoin  collection  of 
the  tax.  Crewdson  v.  Nefsy  [Wyo  ]  82  P  1 
Collection  of  a  tax  will  not  be  enjoined 'on 
the  ground  that  the  assessment  was  in- 
creased without  notice,  unless  it  is  made 
to  appear  that  the  assessment  is  excessive 
and    that    appellant    ha.s    been    substantially 
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circuit  court  has  jurisdiction  of  a  suit  against  a  state  auditor  to  enjoin  collection  of 
taxes  upon  railroads  where  the  bill  alleges  that  the  state  constitution  and  statute 
violate  the  Federal  constitution,  and  that  the  auditor,  acting  under  such  constitution 
and  statute,  is  about  to  deprive  complainants  of  their  property  without  due  process  of 
law.^'  Jurisdiction  once  acquired  in  such  suit  the  court  may  retain  it  to  administer 
relief  on  other  grounds,  though  the  state  court  could  afford  adequate  remedy.^'  In 
Kentucky,  where  a  taxpayer  seeks  to  enjoin  collection  of  a  tax  and  a  counterclaim  is 
interposed  for  the  taxes,  the  court  has  power  to  compel  the  complainant  to  pay  the 
taxes  into  court.^'  A  suit  to  enjoin  the  collection  of  taxes  for  one  year  is  no  bar 
to  asuit  to  enjoin  similar  taxes  for  another  year,  since  taxes  for  each  year  constitute 
a  separate  cause  of  action,""  but  a  decree  enjoining  the  collection  of  taxes  because 
of  a  contract  exemption  from  taxation  is  as  controlling  on  future  taxes  as  on  the 
particular  taxes  to  which  the  suit  related."^  In  a  suit  to  enjoin  a  tax  sale  on  the 
ground  that  the  assessment  was  excessive,  facts  showing  such  excessiveness  must  be 
alleged.""  If  the  ground  for  such  desired  relief  is  that  personalty  should  have  been 
first  proceeded  against,  the  character  and  value  of  such  personalty  must  be  shown. "^' 
To  warrant  joinder  of  all  the  taxpayers  in  a  county  in  a  suit  to  enjoin  a  sale  of 
lands  bid  in  by  the  state  for  delinquent  taxes,  the  grounds  relied  on  must  be  common 
to  all."*  A  suit  by  citizens  and  taxpayers  to  enjoin  the  sale  of  lands  for  taxes  is  a 
proper  remedy  to  determine  in  which  of  two  counties  the  lands  are  assessable."' 
Payment  or  tender  of  taxes  justly  dueis  a  condition  precedent  to  relief  in  a  court  of 
equity,"*  but  this  rule  cannot  be  invoked  to  defeat  injunctive  relief  in  aid  of  a  decree 
enjoining  the  collection  of  state  taxes  where  all  questions  concerning  the  part  of 
the  tax  not  covered  by  the  original  decree  were  eliminated  from  the  controTersy."' 


injured.  People's  Gas,  Electric  &  Heating 
Co.  V.  Harrell  [Ind.  App.]  76  N.  B.  318.  Col- 
lection of  a  tax  on  omitted  property  will  not 
be  enjoined  on  the  sole  ground  that  the  as- 
sessment was  made  under  an  unconstitu- 
tional statute,  when  it  is  not  shown  that  it  is 
unjust  or  Inequitable,  nor  that  the  property 
was  not  omitted,  nor  that  it  was  justly  liable, 
nor  that  payment  as  sought  to  be  enforced- 
would  not  relieve  plaintiff  of  taxes  for  that 
year.     Correll  v.  Smith  [111.]   77  N.  B.  440. 

17.  Jurisdiction  cannot  be  defeated  on  the 
ground  that  the  suit  is  against  the  state 
or  that  no  Federal  question  is  involved. 
Michigan    Railroad    Tax    Cases,    138    P.    223. 

18.  Federal  court  had  jurisdiction  to  de- 
termine whether  other  property  in  state  had 
been  undervalued  as  compared  with  raiK 
road  property.  Michigan  Railroad  Tax  Cases, 
138  F.   223.  _   „ 

19.  City  of  Covington  v.  Pullman  Co. 
[Ky.]    89   S.   W.   116. 

20.  Georgia  R.  &  Banking  Co.  v.  Wright 
[Ga.]    53    S.    B.    251,    Lumpkin,   J.,    dissenting. 

21.  Gunter  v.  Atlantic  Coast  Line  R.  Co., 
200  U.  S.  273,  50  Law.  Ed. . 

22  A  complaint  in  a  suit  to  enjom  a  tax 
sale  on  the  ground  that  the  assessment  was 
excessive  as  compared  with  that  of  other 
similar  property  in  the  vicinity  must  allege 
the  lull  cash  value  of  the  property  Involved. 
An  allegation  of  "cash  value,"  "fair  value," 
or  "true  value,"  is  insufficient.  Humbird 
Lumber  Co.  v.  Thompson  [Idaho]  83  P.  941. 
An  allegation  that  other  property  of  similar 
character  and  value  in  the  vicinity  or  coun- 
ty   has    been    assessed    at    a    less    valuation 


than  that  of  complainants  is  not  sufficient 
to  warrant  a  court  of  equity  to  grant  relief. 
Id. 

23.  Alexander  v.  Aud  [Ky.]   88  S.  W.  1103. 

24.  Cause  of  action  alleged,  based  on  va- 
rious grounds,  held  not  common  to  all  the 
taxpayers.  Alexander  v.  Aud  [Ky.]  88  S. 
W.  1103. 

26.  There  was  a  dispute  as  to  county  line. 
Allison   v.  Hatton   [Or.]    80  P.   lOt 

26.  Original  tax  being  justly  due,  and 
penalties  being  Illegal,  payment  of  the 
amount  justly  due  was  condition  precedent 
to  relief  by  enjoining  collection  from  giv- 
ing deed  because  of  irregularity  in  descrip- 
tion in  assessment.  Gouts  v.  Cornell,  147 
Cal.  560,  82  P.  194.  One  seeking  to  enjoin 
execution  of  a  tax  deed  on  the  ground  that 
a.  portion  of  the  tax  is  Invalid  must,  as  a 
condition  precedent  to  relief,  pay  or  tender 
the  valid  portion  of  the  tax.  Grant  v.  Cor- 
nell, 147  Cal.  565,  82  P.  193.  A  tax  certifi- 
cate, valid  on  its  face,  is  constructive  no- 
tice of  the  lien  of  the  tax,  and  a  subsequent 
purchaser  is  in  no  better  position  than  the 
original  owner  when  seeking  relief  from  the 
tax.  He  must  pay  the  valid  portion  of  the 
tax  before  he  can  have  the  execution  of  a 
deed  enjoined.  Id.  Complainant  in  a  suit 
to  enjoin  sale  of  lands  bid  in  by  the  state 
must  tender  the  amount  of  the  unpaid  taxes, 
since  by  Ky.  St.  1903.  §  4036,  the  purchaser 
has  a  lien  on  the  land  for  his  disbursements 
in  case  the  sale  is  set  aside.  Alexander  v. 
Aud  [Ky.]   88  S.  W.  1103. 

27.  Gunter  v.  Atlantic  Coast  Line  R.  Co., 
200  U.  S.  273,  50  Law.  Ed. . 
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In  Louisiana,  where  a  tax  has  been  improperly  enjoined,  ten  per  cent  attorney's 
fees  must  be  allowed  as  statutory  damages  on  the  amount  of  the  tax,  penalties,  and 
costs.^^ 

Recovery  lack  of  payments.'" — Illegal  taxes  paid  under  a  suflBcient  protest*" 
may  be  recovered  baek,'^  but  taxes  voluntarily  paid  cannot  be  recovered.'^  Pay- 
ments are  presumed  to  be  voluntary  imtil  the  contrary  is  made  to  appear.**  The 
mere  fact  that  a  payment  is  made  under  formal  protest  does  not  render  it  involun- 
tary.** A  statute  making  it  the  duty  of  banks  to  collect  taxes  on  its  stock  from  the 
owners  thereof  and  pay  the  same  to  the  receiver  of  taxes  is  thereby  made  the  agent 
of  share  owners  only  for  the  pajrment  of  legal  taxes,**  and  an  unathorized  payment 
of  an  illegal  tax  out  of  dividends  of  a  stockholder  may  be  recovered  back  by  the 
owner  of  the  stock.*'  A  payment  of  valid  taxes  cannot  be  recovered  back  merely 
because  of  an  irregularity  in  the  method  of  collection.*''  Illegal  collection  charges, 
not  paid  over  by  the  collector  to  the  township,  caimot  be  recovered  from  the  latter.*' 
An  action  to  recover  illegal  taxes  must  be  brought  within  the  time  prescribed  by 
statute.*'  Legality  of  the  tax  will  be  presumed  and  any  illegality  relied  upon  must 
be  alleged*"  and  proved."    A  complaint  in  an  action  by  a  taxpayer,  for  himself  and 


38.  Tulane  University  T.  Board  of  Assess- 
ors   [La.]    40   So.   445. 

29.  See   4    C.   L.    1634. 

30.  Protest  charging  willful  overvalua- 
tion, favoritism,  and  omission  of  property 
from  the  roll  by  the  supervisor,  and  re- 
fusal of  the  board  of  review  to  give  relief, 
tog-ether  with  proof  offered,  held  sufficient 
to  raise  issue  of  fraud  and  legality  of  as- 
sessment. In  action  to  recover  taxes  paid 
under  protest.  Llngle  v.  Elmwood  Tp. 
[Mich.]    12    Det.    Leg.   N.   703,    105   N.   W.    604. 

31.  Pol.  Code  pt.  3,  tit.  9,  §  3819,  as  amend- 
ed by  St.  1895,  c.  218,  which  authorizes 
payment  of  taxes  under  protest  and  provides 
that  such  payment  shall  not  be  regarded  as 
voluntary  and  may  be  recovered,  applies 
to  the  collection  of  taxes  in  Los  Angeles, 
under  §  46  of  its  charter.  Hellman  v.  Los 
Angeles  fCal.l  82  P.  313.  One  who  owned 
all  the  bonds  and  controlled  most  of  the 
stock  Of  a  corporation,  which  had  no  mon- 
ey or  credit,  could  pay  its  taxes  under  pro- 
test and  maintain  an  action  of  recovery  In 
his  own  name,  under  Comp.  Laws  1897,  § 
3876.  Lingle  v.  Elmwood  Tp.  [Mich.]  12 
Det.  Leg.  N.  703,  105  N.  W.  604.  Payments 
made  to  prevent  a  sale,  and  others  made  un- 
der protest  to  redeem  from  a  sale,  with 
notice  of  intention  to  recover  if  the  assess- 
ment should  be  held  invalid,  may  be  recover- 
ed after  the  assessment  has  been  set  aside 
by  judicial  decision.  City  of  Denver  v. 
Evans  [Colo.]  84  P.  65. 

32.  IVIorris  v.  New  Haven  [Conn.]  63  A. 
123.  Payment  without  a  levy  or  threat  of 
levy  or  duress  of  any  kind  is  voluntary. 
Lingle  v.  Elmwood  Tp.  [Mich.]  12  Det.  Leg. 
N.  703,  105  N.  W.  604.  Taxpayer  paid  taxes 
on  more  land  than  he  owned,  though  a  com- 
parison of  his  deed  with  the  assessment 
would  have  shown  the  mistake.  He  could 
not  recover.  Bateson  v.  Detroit  [Mich.]  13 
Det.  Leg.  N.  66,  106  N.  W.  1104.  Where  tax- 
payer paid  a  tax  which  was  properly  assess- 
ed without  appearing  before  a  board  of  re- 
view and  without  any  proceedings  being 
taken  to  compel  payment,  and  the  only  evi- 
dence of  a  protest  was   an   indorsement   on 


the  tax  roll  and  a  statement  In  the  tax  re- 
ceipt, he  was  not  entitled  to  recover  the 
amount  paid.  Traverse  Beach  Ass'n  v.  Elm- 
wood Tp.  [Mich.]  12  Det.  Leg.  N.  626,  105 
N.  W.  30. 

S3.  Town  of  Phoebus  V.  Manhattan  Social 
Club   [Va.]    52  S.  E.   839. 

34.  Town  of  Phoebus  v.  Manhattan  Social 
Club  [Va.]  52  S.  B.  839.  Where  plaintiff 
had  appealed  from  the  assessment,  thus  sus- 
pending all  action  and  the  authority  of  the 
collector,  and  no  coercive  measures  were 
taken  against  her  or  her  estate,  though  a 
bill  inviting  her  to  pay  was. sent,  a  payment, 
though  under  a  formal  protest,  was  volun- 
tary and  could  not  be  recovered.  Morris 
V.  New  Haven  [Conn.]    63  A.  123. 

35.  Construing  Tax  Law  §  24.  Guaranty 
Trust  Co.  V.  New  York,  108  App,  Div.  192, 
■96  N.  T.  S.  770. 

36.  Bank  paid  taxes  on  stock  owned  by 
trust  company,  which  was  exempt  from 
such  tax,  having  paid  the  annual  tax  on 
trust  companies.  Guaranty  Trust  Co.  v.  New 
York,  108  App.  Div.  192,  95  N.  Y.  S.  770. 

37.  As  on  ground  that  payment  was  under 
duress  of  levy  under  an  invalid  process. 
Godkin  V.  Doyle  Tp.  [Mich.]  12  Det  Leg.  N. 
968,  106  N.  W.   882. 

38.  Godkin  v.  Doyle  Tp.  [Mich.]  12  Det. 
Leg.  N.   968,   106   N.  W.   882. 

39.  An  action  to  recover  illegal  taxes  paid 
under  protest  must,  by  Comp.  Laws  1897, 
§  3876,  be  brought  within  30  days  after  pay- 
ment. Lingle  v.  Elmwood  Tp.  [Mich  ]  12 
Det.  Leg.  N.  703,  105  N.  W.  604. 

40.  Where  complaint  alleged  failure  to 
serve  notice  of  proposed  increase  In  assess- 
ment, but  did  not  allege  that  the  published 
notice  required  by  law  was  not  given,  prop- 
er notice  was  presumed.  People's  Gas  Elec- 
tric &  Heating  Co.  v.  Harrell  [Ind  Aon  1 
76  N.  E.  318.  Complaint  in  aclion  to  rel 
cover  taxes  collected  to  meet  bonds  on  the 
ground  that  the  bond  issue  was  illegal  be 
cause  not  submitted  to  popular  vote  as  re 
quired  by  the  constitution  of  1891  must 
show  that  the  bonded  debt  was  created 
since    such    constitution    was    adopted      Aii 
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other  taxpayers,  to  recover  illegal  taxes  will  be  dismissed  if  it  does  not  show  the 
amount-which  plaintiff  paid.**  When  a  county  has  paid  over  taxes  collected  by  it 
to  creditors,  an  action  by  a  taxpayer  on  behalf  of  himself  and  others  to  recover 
taxes  paid  by  them  will  not  lie.*^ 

Refunding.** — The  right  of  the  state  to  collect  from  land  taxes  which  it  has 
refunded  to  the  purchaser  of  an  invalid  certificate  is  clear  and  undisputed.*'  Such 
refunded  taxes  should  be  collected  in  the  statutory  manner,  though  mere  irregulari- 
ties will  not  subject  a  judgment  therefor  to  collateral  attack.**  In  Colorado,  where 
real  estate  has  been  sold  for  personal  taxes  erroneously  charged  on  the  land,  the 
county  commissioners  should  refund  to  the  purchaser  the  amount  of  the  personal 
taxes.*^  Under  the  Colorado  statute  providing  for  repayment  by  a  county  to  a 
purchaser  where  by  mistake  or  wrongful  act  of  the  treasurer,  clerk,  or  assessor,  land 
has  been  sold  on  which  no  tax  was  due,  there  can  be  no  recovery  by  a  purchaser 
against  a  county  unless  the  land  sold  was  not  taxable,  or,  by  reason  of  a  double 
assessment,  the  tax  was  not  due.**  The  fact  that  the  tax  certificate  has  been  de- 
clared void  on  other  grounds  is  not  ground  for  recovery.*"  Under  the  Washington 
statute,  providing  for  a  refund  of  road  taxes  upon  presentation  of  a  certificate  by 
the  road  supervisor  that  the  taxpayer  assessed  has  done  road  work  or  had  it  done, 
a  county  may  recover,  in  an  action  for  money  had  and  received,  an  amount  refunded 
upon  a  fraudulent  certificate,  the  road  work  certified  to  not  having  been  done.'*" 
In  such  action  the  defendant,  having  voluntarily  paid  the- tax,  cannot  attack  its  valid- 
ity, the  action  not  being  one  to  recover  a  tax  due."*  Limitations  will  not  begin  to 
run  against  such  action  until  the  county  has  refunded  the  money  and  discovered  the 
fraud.'''  The  official  who  fraudulently  issued  the  certificate  is  not  a  necessary  par- 
ty.'' Under  the  Mississippi  statute,  providing  that  money  paid  by  a  purchaser  at 
a  tax  sale  shall  be  refunded  if  the  sale  was  unauthorized,  because  the  taxes  were  not 
due  or  the  land  was  not  liable,  and  creating  a  state  board  to  audit  claims  of  pur- 
chasers, such  board  has  no  power  to  decide  that  lands  sold  were  not  within  the  state, 
and  a  refund  on  that  ground  is  not  conclusive  as  against  the  state.'* 


aUegatlon  that  the  bonds  were  Issued  In 
1894  Is  not  sufficient.  Hawkins  v.  Nicholas 
County  [Ky.]   89  S.  W.  484. 

4l.  Where  an  ordinance  and  statute  pro- 
vided for  assessment  of  property  to  owner 
on  March  1,  an  amending  ordinance  maliing 
property  assessable  on  May  1  was  void,  and 
taxes  paid  were  held  not  recoverable,  though 
taxpayer's  statement  referred  to  his  owner- 
ship as  of  May  1,  where  it  did  not  appear  that 
he  was  not  the  owner  on  March  1.  Wohl- 
ford  V.  Escondido  [Cal.  App.]  84  P.  56.  The 
treasurer's  tax  receipt  and  record  is  not  con- 
clusive as  to  the  time  of  payment,  but  this 
may  be  shown  by  other  evidence.  Lingle  v. 
Elmwood  Tp.  [Mich.]  12  Det.  Leg.  N.  703, 
105   N.  W.   604.  ,      ,    , 

43.  It  will  be  presumed  that  his  interest 
is  too  small  to  permit  him  to  represent  other 
taxpayers.  Hawkins  v.  Nicholas  County 
[Ky.]    89  S.  W.   484. 

43  Since  if  there  was  a  recovery,  the 
taxpayers  would  be  called  on  to  Pay  the 
same.  Hawkins' v.  Nicholas  County  [Ky.] 
89   S.  W.  484. 

44.  See  4  C.  L.  1635. 

45  Obst  V.  Ramsey  County  Com  rs 
[Minn.]   103  N.  W.  893.  ,    .   ^  .     ^ 

46  Refunded  taxes  were  included  in  taxes 
toi     subsequent    year,    but    were    separately 


stated,  Instead  of  being  lumped,  the  amount, 
description,  name  of  0"wner,  etc.,  being  given 
for  each  year.  Held  such  list,  as  published 
and  entered  in  judgment  book,  was  not  in- 
valid upon  collateral  attack.  Obst  v.  Ram- 
sey  County   Com'rs    [Minn.]    103    N.   W.    893. 

47.  Elder  v.  Chaffee  County  Com'rs,  33 
Colo.  475,  81  P.  244. 

48.  Mills'  Ann.  St.  §  3776.  Elder  v.  Chaf- 
fee   County   Com'rs,    33   Colo. ,  475,    81   P.    244. 

49.  Certificate  void  because  separate 
tracts  assessed  en  masse  and  land  sold  for 
personal  taxes.  Elder  v.  Chaffee  County 
Com'rs,   33   Colo.   475,  81  P.   244. 

50.  Walla  Walla  County  v.  Oregon  R.  & 
Nav.  Co.  [Wash.]  82  P.  716.  A  railroad  as- 
sessed contracted  with  a  road  supervisor 
to  do  the  work,  and  he  failed  to  do  it,  but 
fraudulently  issued  a  certificate  that  it  had 
been  done.  He  was  held  the  agent  of  the 
railroad  company  and  not  an  official  in  mak- 
ing such  contract,  and  the  company  was  re- 
sponsible for  his  fraud  (Id.),  nor  would  the 
county  be  estopped  to  bring  such  action  by 
the  certificate  or  the  acts  of  the  supervisor 
(Id.). 

51.  52.  Walla  Walla  County  v.  Oregon  R. 
&  Nav.  Co.   [Wash.]    82  P.  716. 

03.     Road  supervisor  not  necessary  party. 
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§  11.  Collection.  A.  Collectors;  their  authority,  rights,  and  liabilities.^^ — 
The  term  of  office'*'  and  compensation'^  of  tax  collectors  are  matters  of  statutory 
regulation.  'V\?iiere  a  special  contract  with  a  collector  is  not  authorized  by  law," 
he  is  entitled  only  to  legal  compensation/"  and  the  county  may  recover  sums  paid 
him  in  excess  of  such  amount.*"  Collectors  have  only  such  authority  as  is  given 
them  by  law.*^  A  tax  warrant  issued  to  a  collector  continues  in  force  until  the 
whole  tax  is  collected.  °^  A  surety  on  a  collector's  bond  is  not  liable  for  failure 
of  the  collector  to  turn  over  money  collected  under  an  invalid  levy,*'  but  invalidity 
of  the  tax  does  not  relieve  the  collector  from  liability  to  the  county.** 

Mandamus  to  compel  collection  of  a  tax  lies  only  at  the  instance  of  one  having 
a  sufficient  interest  in  the  funds  to  be  collected."^ 

(§  11)  B.  Methods  of  collection  in  general.^^ — The  method  of  collection'  is 
controlled  by  statute.  There  are,  in  general,  two  methods:  summary  proceed- 
ings against  the  person  or  property,  and  actions  at  law.  Only  express  statutory 
authority  will  justify  the  use  of  either,*"  and  authority  to  use  any  method  must  be 


Walla    WaHa    County    v.    Oreg-on    R.    &    Nav. 
Co.    [Wash.]    82  P.   716. 

54.  Construing  Ann.  Code,  Miss'.  1892.  § 
3831.  Moore  &  McFerrin  v.  McGuire,  142 
F.  787. 

55.  See  i  C.  L.  1635. 

56.  Under  Gen.  Laws  1896,  c.  39,  §  19,  a 
town  coUector'  of  taxes  hoTds  office  after 
expiration  of  the  j^ear  for  "wliich  he  "was 
elected,  where  his  successor  is  not  elected. 
Brig-gs  V.  Carr  [R.  I.]   63  A.  487. 

67.  Rev.  St.  1892,  §  1069,  entitles  county 
auditors  to  the  graded  per  cent  therein 
specified  on  the  entire  grand  duplicate  of 
the  county,  including  moneys  collected  on 
levies  made  by  school  boards,  and  also  to 
one  per  cent  on  the  latter.  State  v.  Lewis 
[Ohio]  76  N.  E.  564.  Certain  statutes  con- 
strued, and  held  that  collectors  in  counties 
of  the  third  class  are  entitled  to  15%  for 
collection  of  poll  taxes.  Alameda  County 
V.  Dalton  [Cal.]  82  P.  1050.  A  forfeiture 
of  the  commissions  of  a  tax  collector  under 
the,  Louisiana  statute  may  be  waived  by  the 
police  jury  and  will  be  considered  as  waived 
when  belated  monthly  settlements  have  been 
accepted,  without  protest  or  objection,  for 
a  series  of  years.  Young  v.  Parish  of  East 
Baton  Rouge  [La.]  40  So.  768.  Such  an  ac- 
ceptance is  equivalent  to  a  voluntary  pay- 
ment of  commissions.     Id. 

58.  In  Iowa,,  county  supervisors  have  no 
power  to  employ  a  tax  collector  by  special 
contract,  providing  for  compensation  above 
that  provided  by  law.  By  Code  §  1407,  the 
treasurer  has  charge  of  collection  matters 
(Massie  v.  Harrison  County  [Iowa]  105  N.  W. 
507),  nor  does  Code  §  491,  under  which  super- 
visors may  authorize  employment  of  addi- 
tional help  in  treasurer's  office,  authorize 
such  contract  (Id.). 

59.  Five  per  cent  of  taxes  collected  and 
paid  over,  under  Code  §  1407.  Massie  v. 
Harrison  County  [Iowa]  105  N.  W.  507. 
Were  such  contract  valid,  however,  the  col- 
lector could  recover  only  under  its  terms 
and  would  not  be  entitled  to  the  statutory 
compensation  In  addition  to  that  allowed  by 
his  contract.  Petition  by  qollector  to  re- 
cover statutory  compensation  dismissed, 
where  he  had  received  compensation  allowed 
by  his  contract.     Id. 

60.  Con-tract  allowed  25%   and  statute  al- 


lowed 5%  to  collector.  Held,  excess  over 
6%  could  be  recovered.  Massie  v.  Harrison 
County   [Iowa]   105  N.   W.  507. 

61.  In  Kentucky  a  revenue  officer  has  no 
authority  to  collect  omitted  license  fees  for 
the  state  unless  directed  by  the  auditor  to 
bring  suit  (Commonwealth  v.  Central  Con- 
sumers' Co.  [Ky.]  91  S.  W.  711).  but  where 
such  officer  sues,  and  prays  for  general  re- 
lief, the  court  should  hear  evidence  and 
cause  the  license  taxes  to  be  listed,  if  prop- 
er (Id.). 

62.  When  a  town  treasurer  has  issued  a 
warrant  to  collect  a  tax  then  payable  to  a 
person  in  actual  possession  of  the  office  of 
tax  collector,  his  authority  is  exhausted 
and  he  cannot  be  compelled  to  issue  another 
warrant  to  another  claimant  of  the  office, 
since  Gen.  Laws  1896,  o.  48,  §  34,  continues 
all  warrants  in  force  until  the  whole  tax  Is 
collected.     Briggs  v.   Carr    [R.   I.]    63   A.    487. 

63.  Commonwealth  v.  United  States  Fidelity 
&  Guaranty  Co.  [Ky.]  89  S.  W.  251.  That  the 
collector  paid  his  premium  on  the  bond  after 
the  surety  knew  Its  terms  and  conditions 
could  not  estop  the  surety  to  set  up  Inval- 
idity of  the  tax  collected.     Id. 

64.  Commonwealth  v.  United  States  Fidel- 
ity &  Guaranty  Co.   [Ky.]   89   S.  W^.  251. 

65.  Under  the  Indiana  statutes  relating 
to  county  and  township  aid  to  railroads, 
though  a  road  has  been  constructed  and  a 
township  tax  levied  to  raise  a  donation,  the 
company  has  no  such  Interest  in  the  appro- 
priation as  to  be  entitled  to  mandamus  to 
compel  collection  of  the  tax..  Reviewing- 
Indiana  statutes  and  decisions  on  the  ques- 
tion. State  V.  Clinton  County  Com'rs  find  1 
76  N.  E.  986. 

66.  See   4  C.  L.   1637. 

67.  In  the  absence  of  statutes,  no  action 
at  law  will  lie  for  the  recovery  of  taxes 
whether  on  omitted  property  or  otherwise. 
Shearer  V.  Citizens'  Bank  of  Washington 
County  [Iowa]  105  N.  W.  1025.  Laws  1903 
0.  522  provides  that  taxes  o'n  city  rolls  may 
be  collected  by  action,  supplementary  pro- 
ceedings, or  foreclosTire  of  tax  liens.  Hence 
the  city  may  by  action  collect  taxes  tire' 
viously  levied.  City  of  Rochester  v  Roches 
ter  R.  Co.,  109  App.  Div.  638,  96  N.  T    S    m 

hrTi°l"?o"^7  "'Luon*/n'"''  authorized 
action    commenced    prior 
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exercised  in  the  manner  prescribed."  It  is  competent  for  the  legislature  to  provide, 
by  retrospective  legislation,  a  remedy  and  procedure  for  the  collection  of  taxes  al- 
ready due.®* 

(§11)  G.  Procedure  in  actions  at  law.  Limitations.''? — Suits  to  enforce 
taxes  must  be  brought .  within  the  limitation  period.''  The  legislature  has  full 
power  to  fix  a  period  of  limitation  to  suits  by  a  city  to  collect  taxes,''^  except  as  to 
pending  suits,  with  regard  to  which  a  reasonable  time  must  be  allowed.''' 
Where  a  suit  to  collect  taxes  for  a  sinking  fund  for  bonded  indebted- 
ness is  barred  as  to  the  city,  the  right  of  the  bondholder  to  enforce  the  taxes 
is  also  barred.'*  A  statute  authorizing  the  enforcement  of  taxes  which  at  the 
time  of  the  passage  of  the  act  were  barred  by  limitations  is  unconstitutional,'"'  and 
a  tax  jSidgment  including  taxes  which  have  been  so  barred  is  to  that  extent  void.''" 
In  Washington  the  statute  of  limitations  is  held  not  to  run  against  the  foreclosure 
of  tax  liens,  since  a  tax  lien  cannot  be  satisfied  or  removed  until  the  tax  is  paid." 


thereto,  where  pleadings  permit,  and  the 
statute  Is  in  force  when  judgment  is  ren- 
dered. Id.  Under  Rochester  City  Charter, 
Laws  1880,  c.  14,  §  104,  provides  for  an  ac- 
tion by  the  city  to  foreclose  an  equity  of 
redemption,  after  notice  In  which  a  defi- 
ciency judgment  may  he  had  against  the 
owner  of  the  land  sold.  Id.  In  Massachu- 
setts a  taxpayer  who,  having  goods,  refuses 
to  exhibit  them  upon  a  demand  by  the  tax 
collector,  after  a  diligent  search,  may  be 
lawfully  arrested.  In  suit  against  a  col- 
lector for  assault  and  false  Inprisonment, 
whether  he  had  made  a  diligent  search  for 
goods,  prior  to  his  demand,  held  for  jury, 
the  return  on  his  warrant  to  that  effect 
being  prima  facie  evidence  thereof.  K^rr 
V.  Atwood,  188  Mass.  506,  74  N.  B.  917.  Un- 
der the  Colorado  statute  authorizing  an 
action  of  debt  to  recover  personal  proper- 
ty taxes  when  the  remedy  by  distress  and 
sale  is  not  available,  an  action  of  debt  will 
not  lie  unless  it  Is  made  to  appear  that  the 
property  subject  to  the  lien  of  the  tax  could 
not,  by  reasonable  diligence,  have  been  iden- 
tified and  proceeded  against.  Held  that 
collector  had  not  made  proper  effort  to  iden- 
tify and  seize  property,  and  action  of  debt 
would  not  lie  under  2  Mills'  Ann.  St.  §  3771. 
Bergerman  Bros.  v.  Beerbohm  [Colo.]  81  P. 
701.  The  act  of  1874,  regulating  the  manner 
of  returning  wild  lands  for  taxes,  author- 
izes the  comptroller  general  to  issue  an  exe- 
cution against  an  unreturned  lot  of  such 
land  for  the  taxes  of  that  year.  Huxford 
V.   Southern   Pine   Co.    [Ga.]    52   S.   E.    439. 

68.  In  South  Carolina,  failure  to  proceed 
against  the  personalty  of  a  defaulting  tax- 
payer before  sale  of  his  realty  renders  a 
tax  deed  executed  after  such  a  sale  of  the 
realty  null  and  void.  Act  1880,  §§  9,  10. 
Johnson  v.  •  Jones  [S.  C]  61  S.  B.  805.  In 
Kentucky,  failure  of  the  sheriff  to  proceed 
against  personalty  of  a  taxpayer  does  not 
render  a  sale  of  realty  for  taxes  invalid. 
Under  Const.  §  171,  and  Ky.  St.  1903,  |§  4019, 
4021  4143.  Alexander  v.  Aud  [Ky.]  88  S.  "W. 
lios!  Daws  1903,  c.  522,  validates  certain 
taxes  in  the  city  of  Rochester  and  provides 
a  means  of  enforcement,  but  the  remedy 
provided  is  not  an  additional  one  to  those 
provided  by  city  charter;  it  simply  author- 
izes enforcement  by  the  existing  method  of 


taxes  validated  by  the  act.  City  of  Roches- 
ter V.  Fourteenth  Ward  Co-op.  Bldg.  Lot 
Ass'n  [N.  Y.]  75  N.  B.  692.  The  "foreclos- 
ure of  tax  liens"  authorized  by  the  curative 
act  means  liens  created  by  the  record  of  the 
list  of  lands  sold  in  the  county  clerk's  office, 
and  not  the  lien  created  by  the  levying  of 
the  tax  by  the  common  council.     Id. 

69.  Laws  1903,  p.  148,  No.  92,  even  if  con- 
strued as  not  allowing  redemption  from  exe- 
cution sales  as  in  other  cases,  do  not  violate 
Rev.  St.  1901,  §  63,  prohibiting  any  local  or 
special  laws  regulating  judicial  practice. 
Wallapai  Mining  &  Development  Co.  v.  Ter- 
ritory [Ariz.]  84  P.  86.  The  act  does  not 
deprive  taxpayers  of  property  without  due 
process  of  law  (Id.),  nor  is  it  void  for  un- 
certainty (Id.).  A  statute  merely  changing 
the  method  of  procedure  in  the  enforcement 
of  taxes  is  available  in  the  collection  of 
taxes  which  became  delinquent  prior  to  the 
time  the  statute  became  effective.  Laws 
1903,  p.  389,  c.  73,  is  thus  retroactive.  Holt- 
haus  v.  Adams  County  [Neb.]  106  N,  W.  632. 
Since  an  appeal  vacates  the  judgment  ap- 
pealed from  and  the  cause  stands  in  the  ap- 
pellate court  as  a  pending  action  without 
judgment,  the  provision  of  §  3  of  the  Act 
of  April  25,  1904,  relating  to  joinder  in 
suits  for  the  sale  of  real  estate  for  taxes,  is 
applicable  to  suits  pending  at  the  time  of 
its  enactment  and  brought  up  on  appeal 
subsequently  thereto.  Gibson  v.  Miller,  7 
Ohio  C.  C.   (N.  S.)   96. 

70.  See  4  C.  L.  1637,  1638;  also  matter 
under  §  12A,  Prerequisites  to  sale,  4  C.  L. 
1639. 

71.  The  five  year  limitation  statute  ap- 
plies to  city  taxes  on  omitted  property  which 
constitute  a  "liability  imposed  by  statute." 
Muir's  Adm'rs  v.  Bardstown,  27  Ky.  L.  R. 
1160,   87   S.  W.    1096. 

72.  Suit  for  taxes  held  barred  as  to  taxes 
due  four  years  before  suit  filed.  City 
of  Houston  V.  Stewart  [Tex.  Civ.  App.]  90 
S.  W.  49.  That  the  son  and  general  agent 
of  a  taxpayer  failed  to  bring  suit  to  collect 
taxes,  while  city  attorney,  could  not  estop 
the  taxpayer  from  setting  up  limitations. 
Id. 

73.  74.  City  of  Houston  v.  Stewart  [Tex. 
Civ.  App.]    90  S.  W.   49. 

75.     Laws  of  1881,  p.   176,  u.  135,  is  invalid. 
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An  action  to  recover  taxes  on  omitted  property,  in  Iowa,  must  be  comnienced 
within  five  years  from  the  time  the  taxes  should  have  been  assessed.''^  The  running 
of  the  limitation  statute  cannot  be  delayed  by  failure  of  the  county  treasurer  to  give 
notice  or  make  demand  as  required  by  law,'°  nor  does  the  act  of  the  treasurer 
in  assessing  omitted  property  amount  to  a  judgment  creating  a  new  ca:use  of  action 
and  thus  avoiding  the  limitation  statute.^"  In  Georgia,  neither  the  statute  provid- 
ing a  bar  for  the  state  in  certain  cases,  when  the  citizen  would  under  liie  circum- 
stances be  barred,*^  nor  the  statute  providing  an  equitable  bar  arising  from  lapse 
of  time  and  laches  of  complainant,*''  nor  the  statute  of  limitations  against  actions 
on  open  accounts  or  implied  contracts,*'  is  applicable  to  a  proceeding  by  the  state 
to  enforce  payment  of  delinquent  taxes  on  property  not  returned  in  former  years; 
but  the  "dormant  judgment  act"  of  1887  is  held  applicable,  and  a  tax  lien  is  held 
to  be  barred  by  failure  to  issue  the  tax  execution  within  seven  years  from  the  date 
when  such  execution  may  be  lawfully  issued.'*  The  statute  was,  however,  held 
not  to  run  against  the  state  during  the  time  that  the  comptroller  general  was  en- 
joined by  the  Federal  court  from  issuing  any  executions  for  taxes  on  the  property  in 
dispute.*'  In  Louisiana,  tax  liens,  privileges,  and  mortgages  securing  payment  of 
taxes  for  years  prior  to  the  adoption  of  the  constitution  of  1898,  lapse,  by  virtue 
of  the  provision  of  such  constitution  applicable,  in  three  years  after  the  adoption  of 
such  constitution.**  The  state  constitution,  as  so  construed,  is  held  not  to  impair 
the  obligation  of  contracts.*' 

Notice. — In  tax  lien  foreclosure  proceedings,  due  notice  must  be  given  persons 
interested**  in  the  manner  required  by  law.  Thus,  notices  of  delinquency,  and  the 
summons,  writ,  or  other  process,  must  be  in  the  proper  form,*°  and  must  be  duly 
published""  or  otherwise  served. °^ 


Folsom   V.   Whitney    [Minn.]    104    N.   W.    140. 

76.  Folsom  V.  Whitney  [Minn.]  104  N. 
W.  140. 

77.  State  v.  Mutty  [Wash.]   82  P.  118. 

78.  Shearer  v.  Citizens'  Bank  of  Washing- 
-ton  County  [Iowa]  105  N.  W.  1025. 

79.  Code  §  1374,  construed.  Shearer  v. 
Citizens'  Bank  of  Washington  County  [Iowa] 
105  N.  W.   1025. 

80.  Shearer  v.  Citizens'  Bank  of  Wash- 
ington County  [Iowa]  105  N.  W.   1025. 

81.  Civ.  Code  1895,  §  3777,  being  in  dero- 
gation of  common  law,  must  be  strictly 
construed,  and  does  not  apply  to  taxes. 
Georgia  R.  &  Banking  Co.  v.  Wright  [Ga.] 
53  S.  E.  251. 

82.  Civ.  Code  1895,  §  3775.  Georgia  R.  & 
Banking   Co.    v.    Y^right    [Ga.]    53    S.    B.    251. 

83.  A  tax  is  not  a  debt  within  the  mean- 
ing of  such  a  statute.  Georgia  R.  &  Bank- 
ing  Co.    V.   Wright    [Ga.]    53    S.    E.    251. 

84.  Georgia  R.  &  Banking  Co.  v.  Wright 
[Ga.]  53  S.  E.  251.  Candler,  J.,  dissenting, 
holds  that  the  act  of  1887  (Pol.  Code  §S  890, 
891)  Interposes  a  bar  to  the  enforcement  of 
claims  for  taxes  only  after  they  have  been 
placed  in  execution,  and  do  not  apply  to  the 
state's  claim  for  taxes  before  an  execution 
has  been    issued.     Id.,   53   S.   E.    263-266. 

85.  Georgia  R.  &  Banking  Co.  v.  Wright 
[Ga.]    53   S.   E.   251. 

86.  By  Const.  1898,  §  186,  tax  liens,  etc., 
for  1870  to  1876  lapse  in  three  years  after 
the  adoption  of  the  constitution.  Rousset  v. 
New  Orleans  [La.]  39  So.  590. 

87.  Rousset  V.  New  Orleans  [La.]  39  So. 
596. 


88.  Publication  of  process  directed  to  "H. 
E.  Everts"  held  Insufficient  to  support  tax 
judgment  against  Henry  E.  Everts,  a  non- 
resident, known  by  the  tax  attorney  to  be 
owner.  Evarts  v.  Missouri  Lumber  &  Min 
Co.  [Mo.l  92  S.  W.  372.'  Where  at  the  time 
of  tax  proceedings  the  land  in  question  was 
occupied  by  the  owner  as  a  homestead,  a 
judgment  and  sale  were  void  where  ser- 
vice of  process  was  on  unknown  owners 
by  publication  and  the  true  owner  did  not 
appear.  Crosby  v.  Terry  [Tex.  Civ.  App.] 
91  S.  W.  652.  In  a  proceeding  by  the  holder 
of  a  certificate  of  delinquency,  under  the 
Washington  statute,  to  foreclose,  notice  need 
be  given  only  to  the  owner  described  In  the 
certificate.  That  persons  in  possession  and 
claiming  to  be  owners  were  not  notified  held 
immaterial.  Rowland  v.  Eskland  [Wash  1 
82  P.  699.  Where  'the  owner's  name  was 
omitted  from  the  summons  in  a  tax  fore- 
closure proceeding,  and  the  names  of  stran- 
gers inserted,  and  neither  the  owner  nor  his 
grantees  had  any  actual  notice  of  the  pro- 
ceeding, the  court  had  no  jurisdiction  and 
the  tax  deed  pursuant  to  such  proceeding 
was    void.     Anderson   v.    Turatl    [Wash.]    81 

Jr.    657. 

89.  -The  statement  of  the  amount  of  a 
tax  and  penalty  in  a  published  delinquent 
list  is  sufficient  if  such  that  a  man  of  or- 
dinary intelligence  could  determine  the 
amount  therefrom.  Statement  held  sufficient 
though  "o  dollar  mark  or  decimal  point 
was  used,  they  being  indicated  at  the  head 
of  the  column.  Salisbury  v.  Stenmoe  [Minn  1 
105  N.  W.  416.     A  material  variance  between 
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Parties. — Suit,  on  behalf  of  the  state  or  municipality,  must  be  brought  by  the 
proper  officer.'^  A  mortgagee  of  real  property  is  not  a  necessary  party  to  an  ac- 
tion against  the  owner  of  the  fee  to  foreclose  a  tax  lien." 

Pleading."* — In  a  suit  to  foreclose  a  tax  lien,  a  complaint  alleging  that  certain. 
defendants  owned  the  premises  in  fee  simple,  and  that  other  defendants  had  or 
claimed  some  interest  therein  subordinate  to  the  tax  lien,  is  not  objectionable,  as 
to  the  defendants  first  named,  as  precluding  any  interest  in  the  other  defendants."' 
The  complaint  need  not  set  out  the  assessment  rolls,  ordinances  and  proceedings, 
which  are  matters  of  public  record.""  A  city  in  a  suit  to  collect  taxes  is  required 
to  allege  and  prove  facts  showing  prima  facie  a  valid  levy  and  assessment  and  that 


the  delinquent  Ust  and  the  notice  for  Judg- 
ment and  order  of  sale  deprives  the  court 
of  jurisdiction  to  proceed.  Where  notice 
gave  description  of  property  as  located  in 
"Herman  &  Krutz's  Koseland  Park  Addi- 
tion," and  list  as  located  in  "Sherman  & 
Krutz's,"  etc.,  the  variance  was  fatal. 
Smythe  v.  People,  219  111.  76,  76  N.  E.  82.  In 
a  proceeding  to  foreclose  liens  embraced  in 
a  certificate  of  delinquency  Issued  5  years 
after  the  date  of  delinquency,  under  Laws 
1901,  c.  178.  §  3,  a  notice  by  publication  to 
the  person  or  persons  appearing  as  the  owij- 
er  or  owners  upon  the  treasurer's  rolls  at 
the  time  the  certificate  is  issued  is  sufficient, 
where  the  notice  also  runs  to  every  person, 
firm,  or  corporation,  known  or  unknown, 
having  or  claiming  any  interest  in  the  prem- 
ises. Spokane  Falls  &  N.  R.  Co.  v.  Alutz, 
38  "Wash.  8,  80  P.  192.  A  citation  or  notice 
to  a  nonresident  in  a  tax  foreclosure  pro- 
ceeding, not  complying  with  Gen.  Laws  1897, 
c.  103,  5  15,  cannot  support  a  judgment  for 
taxes.  Garvey  v.  State  [Tex.  Civ.  App.]  13 
Tex.  Ct.  Rep.  786,  88  S.  W.  873.  Though  "E. 
Coulon"  was  used  in  assessment,  summons 
to  "Bmil  Coulon"  was  sufficienf.  Stoll  v. 
Griffith  [Wash.]  82  P.  1025.  Summons  by 
publication  in  suit  to  foreclose  tax  certificate 
held  not  to  comply  with  Laws  1901,  o.  178, 
requiring  a  direction  to  the  owner  to  appear 
within  60  days  after  the  date  of  the  first 
publication,  exclusive  of  the  day  of  the  first 
publication.  Owen  v.  Owen  [Wash.]  84  P. 
606.  Summons  in  tax  foreclosure  proceed- 
ing held  to  require  defendants  to  appear 
within  60  days  exclusive  of  the  day  of  ser- 
vice, as  required  by  law.  Stoll  v.  Griffith 
[Wash.]  82  P.  1025.  A  summons  in  a  tax 
foreclosure  proceeding,  which  omits  the 
owner's  name  as  given  in  the  tax  rolls  and 
list  of  delinquency,  is  Insufficient.  Sess. 
Laws  1901.  c.  178,  §  1.  Anderson  v.  Turati 
[Wash.]    81  P.    557.  ,   .,        , 

90.  The  court  has  no  jurisdiction  to  enter 
judgment  against  a  lot  as  to  which  there 
was  no  legal  publication  of  the  delinquent 
list  Lot  not  sufficiently  described  in  delin- 
quent list.  Holmes  v.  Loughren  [Minn.] 
105  N  W.  658.  In  Missouri  an  unverified 
petition  in  a  back  tax  suit  alleging  non- 
residence  of  defendant  is  sufficient  to  sup- 
port an  order  for  publication  of  process 
Evarts  v.  Missouri  Lumber  &  Min.  Co.  [Mo  ] 
92  S  W  372.  Record  of  county  board  held 
to  show  designation  by  board  of  paper 
for  publication  of  notice  of  Pf "'??  ""^" 
"Scavenger  Act."  State  v.  Cronin  [Neb.]  106 
N    W    986.     Revenue  act  5  186  requires  copy 


of  newspaper  in  which  list  of  delinquent 
lands  was  published  to  be  filed  as  part  of 
the  records  of  the  "county  court."  The 
statute  is  mandatory  and  compliance  there- 
with necessary  to  confer  jurisdiction  on 
county  court  to  render  judgment  against 
delinquent  lands.  Nowlln  v.  People,  216  111. 
543,  75  N.  E.  209.  Filing  such  copy  in  the 
office  of  the  "county  clerk"  as  the  part 
of  the  records  of  his  office  is  not  a  com- 
pliance with  the  statute.     Id. 

91.  In  Pennsylvania  a  scire  facias  sur 
municipal  lien,  not  properly  served,  does 
not  continue  the  lien  beyond  the  time  of 
its  expiration.  A  -writ  was  issued  within 
5  years  after  the  claim  was  filed,  but  was 
returned  with  the  filing  of  an  affidavit  that 
a  registered  owner  was  a  nonresident  or 
could  not  be  found,  as  required  by  statute. 
An  alias  writ  was  served  within  5  years 
after  the  filing  of  the  first,  but  not  within 
5  years  after  filing  of  the  claim.  The  sec- 
ond writ  was  invalid.  City  of  Philadelphia 
V.  Cooper,  212  Pa.  306,  61  A.  926.  Service  of 
a  writ  of  scire  facias  personally  on  the  reg- 
istered owner  in  the  statutory  manner  is 
sufficient  without  inquiry  as  to  the  title  of 
such  registered  owner.  Philadelphia  v.  Mer- 
ritt,  29  Fa.  Super.  Ct.  433. 

93.  Laws  1905,  p.  338,  c.  141,  §  5,  requir- 
ing the  attorney  general,  on  request  of  the 
comptroller,  to  sue  railroad  corporations 
for  taxes  in  the  name  of  the  state,  and 
Laws  1905,  p.  358,  c.  148,  requiring  the  same 
officer  to  prosecute  such  cases  against  cer- 
tain other  corporations,  are  valid.  County 
and  district  attorneys  cannot  prosecute  such 
cases.  Brady  v.  Brooks  [Tex.]  14  Tex.  Ct. 
Bep.  163,  89  S.  W.  1052.  Under  Comp.  Laws 
1897,  §§  2868.  2871,  a  village  treasurer  does 
not  need  authority  from  the  county  treasur- 
er to  bring  suit  to  collect  delinquent  taxes, 
nor  is  it  necessary  for  him  to  prove  his 
authority  to  represent  the  village,  as  Laws 
1897,  §  762,  requiring  proof  of  attorney's 
authority  when  requested,  does  not  apply. 
Village  of  Wayne  v.  Goldsmith  [Mich.]  12 
Det.  Leg.  N.  516,  104  N.  W.  689. 

93.  Quaere,  whether  he  is  a  proper  party? 
Hall  V.  Moore   [Neb.]  106  N.  W.   785. 

94.  See  4  C.  L.  1638,  li.  94  et    seq. 

95.  If  other  defendants  had  any  interest 
it  would  be.  their  duty  to  allege  it  by  an- 
swer; if  they  had  no  interest,  the  judermeiit 
would  not  affect  them.  City  of  Port  Town- 
send  V.  Trumbull  [Wash.]   82  P.  715. 

96.  Motion  to  make  more  definite  prop- 
erly denied.  City  of  Port  Townsend  v.  Trum- 
bull   [Wash.]    82    P.    715. 
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the  taxes  were  dvie  and  Tinpaid."'  In  Michigan  a  petition  for  sale  of  land  for  taxes 
is  sufficient  if  substantially  in  the  statutory  form.'*  It  should  properly  describe 
the  lands  to  be  sold.'" 

Evidence.'^ — It  will  be  presumed  that  taxing  officials  have  performed  the  du- 
ties prescribed  by  law/  and  tbat  an  assessment  was  regularly  made  pursuant  to  a 
valid  law.^     The  admissibility*  and  effect^  of  records  are  treated  in  the  notes. 

Judgment.^ — If  the  court  is  without  jurisdiction  of  a  tax  proceeding  its  de- 
cree is  subject  to  collateral  attack,'  but  if  the  court  had  jurisdiction  the  judgment 
cannot  be  collaterally  attacked  by  one  who  was  a  defendant  in  that  suit,  and  who 
was  properly  brought  in  by  personal  service  or  by  publication,'  nor  can  the  title 
of  a  purchaser  under  such  a  judgment  be  defeated  by  showing  that  the  taxes  for 
which  the  judgment  was  rendered  had  been  paid  before  institution  of  the  suit, 
before  rendition  of  judgment,  or  before  sale.'  Suppression  of  the  fact  that  taxes 
had  been  paid' is  not  such  fraud  in  the  procurement  of  the  tax  judgment  as  to  render 
the  same  void,  as  against  an  innocent  purchaser  at  the  sale.^"  Objections  which 
should  have  been  raised  in  the  foreclosure  proceedings  cannot  be  made  the  basis 
of  collateral  attack. ^^  Decisions  regarding  default  judgments,^*  the  form  of  the 
decree,^'  and  the  time  of  emtry,^*  are  given  in  the  notes. 


97.  City  of  Houston  v.  Stewart  [Tex.  Civ. 
App.]    90    S.   W.    49. 

98.  GoodeU  v.  Auditor  General  [Mich.] 
12  Det.  Leg.  N.  947,   106   N.  W.   890. 

99.  Description  of  lands  in  petition  by 
auditor  general  for  sale  for  taxes  held  in- 
sufficient. Jackson  v.  Mason  [Mich.]  12  Det. 
Leg.  N.    1038,   106   N.   W.   1112. 

1.  See  4  C.  L,.  1637. 

2.  Presumed,  in  action  to  collect  taxes,  that 
delinquent  lists  were  properly  returned  and 
certified,  and  that  assessment  was  equal- 
ized by  supervisors.  Wallapai  Mining  & 
Development  Co.  v.  Territory  [Ariz.]  84  P.  85. 

3.  It  will  be  presumed  that  an  assess- 
ment was  regularly  made  under  a  valid  or- 
dinance, and  not  under  a  subsequent  void 
ordinance.  Wohlford  v.  Escondido  [Cal. 
App.]    84  P.   56. 

4.  That  assessment  rolls  show  payment 
of  taxes  does  not  affect  the  admissibility 
or  effect  of  the  same  as  evidence  when  it  is 
shown  that  the  entry  is  void  and  of  no 
effect  because  made  pursuant  to  an  invalid 
compromise  settlement  of  the  taxes.  City 
of  Houston  V.  Stewart  [Tex.  Civ.  App.]  90 
S.   W.   49. 

5.  Under  Houston  charter,  assessment 
rolls,  or  a  statement  made  therefrom,  signed 
and  certified  by  the  city  assessor  and  col- 
lector, make  a  prima  facie  case  in  a  suit  to 
collect  taxes.  City  of  Houston  v.  Stewart 
[Tex.  Civ.  App.]    90  S.  W.   49. 

6.  See  4  C.  L.  1638,  n.  97. 

T.  Mayot  V.  Auditor  General  [Mich.]  12 
Det.  Leg.  N.  279,  104  N.  W.  19.  When  coun- 
ty court  has  no  jurisdiction  to  order  a  sale, 
the  judgment  for  taxes  is  not  conclusive 
evidence  of  the  validity  of  the  sale.  Glos 
T.  Collins,  110   111.  App.   121. 

8,  9,  10.  Evarts  v.  Missouri  Lumber  & 
Mln.  Co.   [Mo.]    92  S.  W.   372. 

11.  Where  the  record  shows  a  tax  to  be 
an  apparent  Hen  on  land  sold,  the  objection 
that  the  land  is  not  in  fact  bound  must  be 
raised  in  the  foreclosure  proceedings,  the 
judgment    of    foreclosure    cannot    bfe    coUat- 


en-ally  attacked  on  that  ground.  Property 
was  assessed  to  the  record  owner,  who  there- 
after conveyed  an  undivided  half  interest 
and  paid  half  the  taxes  assessed.  This  was 
not  notice  of  his  conveyance,  since  he  had 
a  right  to  pay  one-half.  The  remaining 
half  became  a  lien  on  the  land,  the  record 
not  showing  a  case  of  partition  between 
tenants  whereby  taxes  become  a  li»n  only 
on  the  parts  awarded  each  tenant.  Moyer 
V.   Foss    [Wash.]    83   P.    12. 

12.  A  person  against  whose  property  a 
default  decree  upon  constructive  service 
has  been  'rendered  under  Cobbey's  Ann  St 
1903,  §§  10644-10691,  is  not  entitled  as  a  mat- 
ter of  right  to  have  the  same  opened  up 
after  the  term,  either  under  the  provisions 
of  Code  Civ.  Proo.  §  82,  or  under  the  general 
equity  powers  of  the  court.  State  v.  Sever- 
al Parcels  of  Land  [Neb.]  106  N.  W.  663.  An 
attorney  who  appeared  voluntarily  for  de- 
fendants in  default  in  a  proceeding  under 
the  "Scavenger  Act"  may  be  disregarded  and 
a  default  entered  against  each  defendant 
Several  Tracts  of  Land  v.  State  [Neb.l  106 
N.   W.   665. 

13.  Failure  of  judgment  in  tax  foreclos- 
ure proceeding  to  contain  a  direction  to  the 
clerk  to  make  out  and  enter  an  order  of 
sale  held  not  to  invalidate  it,  since  the  stat- 
ute does  not  prescribe  the  form  of  such 
judgment.  Warner  v.  Miner  [Wash.]  82  P. 
1033.  Where  petition  for  taxes  named  de- 
fendant properly,  as  did  order  of  publica- 
tion of  summons  and  proof  thereof,  the  fact 
that  the  judgment  and  deed  gave  a  wrong 
middle  initial  did  not  render  the  proceedings 
void  and  subject  to  collateral  attack  by  one 
who  bought  from  the  former  owner  with 
knowledge  of  the  tax  title.  Morrison  v 
Turnbaugh  [Mo.]  91  S.  W.  152. 

14.  Decree  of  sale  held  to  have  been  made 
after  five  days  from  date  of  hearing  as  re- 
quired by  Pub.  Acts  1893,  p.  384,  No  206  i 
66.  Wolverine  Land  Co.  v.  Davis  [Mich  1 
12  Det.  Leg.  N.  440,  104  N.  W.  648. 
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Cosfe.— Liability  for  costs  is  statutory.'^ 
AppetUs.^^ — ^Appellate  procedure  is  controlled  by  statute.^' 
(§11)  D.  Interest  and  pendlti'es}* — ^Taxes  do  not  bear  interest  unless  the 
statute  so  provides.^"  When  collectible  by  suit,  taxes  bear  interest  from  the  time 
suit  is  brought.^"  The  amount  of  penalties  recoverable^^  and  the  mode  of  their 
re^overy^*  depend  also  upon  the  statute.  A  back  assessment  on  property  omitted 
in  former  years  cannot  include  penalties  for  such  years. ^* 

§  12.  Sale  for  taxes.  A.  Prerequisites  to  sale.^^ — It  is  essential  to  the  valid- 
ity of  a  tax  sale  that  all  the  steps  necessary  to  fix  liability  for  the  taxesi  have 
been  duly  taken  as  required  by  law,^°  and  that  such  taxes  are  due  and  unpaid  at 
the  time  of  the  sale.^®    Due  notice  of  the  sale  must  be  given." 


15.  In  a  suit  to  recover  back  taxes  for 
the  year  1890,  in  which  no  recovery  was  had 
because  of  double  assessment,  tlie  county 
Is  liable  for  costs.  Construing:  Laws  1891, 
c.  26,  §  18.  and  c.  174,  §  75.  State  v.  Alex- 
ander   [Tenn.]    90    S.    W.    20. 

le.     See  4  C.  Li.  1639,  n.  B. 

17.  Laws  1903,  c.  59,  §  4,  requires  an  ap- 
peal in  a  tax  foreclosure  proceeding  to  be 
taken  within  30  days  after  rendition  of 
judgment.  A  dismissal  is  a  final  judgment 
w^ithin  the  meaning  of  this  section.  Harris 
v.  Levy  [Wash.]  81  P.  550.  An  appeal  from 
an  order  denying  a  motion  to  vacate  a  judg- 
ment foreclosing  a  tax  lien  is  controlled  by 
the  general  statute  of  appeals,  hence  the 
bond  required  by  Laws  1897,  c.  71,  §  104,  as 
amended  by  Laws  1903,  c.  59,  §  4,  in  case 
of  appeal  from"  a  judgment  of  foreclosure, 
need  not  be  filed.  Owen  v.  Owen  [Wash.] 
84   P.   606. 

18.  See  4  C.  L.   1639,  n.   6.  * 

19.  Henderson  Bridge  Co.  v.  Com..  27  Ky. 
L.  R.  1104,  87  S.  W.  1088.  No  interest  on 
taxes  In  Gteorgia  prior  to  act  Nov.  11,  1889. 
Georgia  R.  &  Banking  Co.  v.  Wright  [Ga.] 
53  S.  E.  251.  No  interest  is  recoverable  on 
the  20%  penalty  allowed  in  the  recovery 
of  back  taxes  by  a  revenue  ofBcer,  under 
Ky.  St.  1903,  §§  4263,  4267.  Licking  Valley 
Bldg.  Ass'n  No.  3  v.  Com.   [Ky.]   89  S.  W.  682. 

20.  Henderson  Bridge  Co.  v.  Com.,  27  Ky. 
L.  R.  1104,  87  S.  W.  1088.  In  an  action  to 
recover  an  unpaid  organization  tax  from  a 
corporation,  only  6%  interest  on  the  amount 
recovered  from  the  date  of  filing  the  peti- 
tion may  be  had.  Ky.  St.  1903,  §§  4170,  4174, 
allowing  19%  from  the  time  taxes  on  omitted 
property  were  due  does  not  apply.  Licking 
Valley  Bldg.  Ass'n  No.  3  v.  Com.  [Ky.]  89 
S.  W.  682. 

ai.  A  county  tax  on  a  corporation  fran- 
chise bears  the  6%  penalty  imposed  by  Ky. 
St  1903,  !  4143.  Henderson  Bridge  Co.  v. 
Com.,  27  Ky.  L.  R.  1104,  87  S.  W.  1088.  Acts 
1902,  p.  134,  c.  80,  §  10,  fixes  the  penalty  for 
nonpaym«nt  of  privilege  taxes  as  10%  of 
the  amount,  and  the  levee  board  cannot 
change  the  amount  by  order.  S.  Zemurray 
&  Co.  v.  Bouldin  [Miss.]  40  So.  15.  The 
Shreveport  city  charter  (Act  No.  158,  p. 
305,  §  14,  of  1898),  providing  a  penalty  of 
2  per  cent  per  month  on  taxes  unpaid  from 
and  after  November  1  of  the  current  tax 
year  does  not  violate  Const.  1898,  art.  233, 
since  that  airticle  leaves  the  matter  of  pen- 
alties  and    date   of   delinquency   to   the   leg- 


islature.    Victoria  Lumber  Co.  v.  Rives  [La.] 
40  So.  382. 

2a.  The  penalty  fixed  by  Acts  1902,  c.  80, 
§  10,  for  nonpayment  of  a  privilege  tax,  can 
be  exacted  only  by  judgment  of  a  court 
from  one  convicted  of  a  default.  The  tax 
collector  cannot  exact  it.  S.  Zemurray  &  Co. 
V.  Bouldin   [Miss.]    40  So.   15. 

23.  Back  taxes  for  3  years  assessed  in 
1903  by  supplemental  roll  do  not  become 
delinquent  until  after  the  date  of  delin- 
quency of  the  1903  taxes.  Victoria  Lumber 
Co.  V.  Rives   [La.]   40  So.  382. 

24.  See   4  C.  L.   1639. 

25.  See  discussion  of  such  steps  in  pre- 
ceding sections.  It  is  essential  to  the  val- 
idity of  a  sale  that  a  tax  was  assessed  by 
the  proper  authorities,  was  due  for  one 
whole  year,  and  remained  unpaid  at  the 
time  of  the  sale.  If  several  taxes  were  as- 
sessed, it  is  sufficient  if  only  one  was  le- 
gally made  and  remained  unpaid.  Trexler 
V.  Africa,  27  Pa.   Super.  Ct.   385. 

26.  A  sale  for  taxes  which  have  in  fact 
been  paid  by  the  owner  is  void.  Glos  v. 
Shedd,  218  111.  209,  75  N.  E.  887.  A  tax  sale 
made  in  enforcement  of  taxes  part  of  which 
have  been  paid  is  void.  *  Such  sale  cannot  be 
aided  by  the  prescription  law.  Const.  1898, 
art.  233.  Harris  v.  Deblieux  [La.]  38  So. 
946.  Payment  of  all  taxes  had  been  made 
in  one  parish,  but  portion  of  tract  also  as- 
sessed in  another  parish  was  sold  for  non- 
payment of  taxes  in  such  parish.  The  sale 
was  wliolly  void.  Booksh  v.  A.  Wilbert 
Sons  Lumber  &  Shingle  Co.  [La.]  39 
So.  9.  In  North  Dakota  the  auditor 
may  include  in  the  annual  sale  for  de- 
linquent taxes  not  only  unpaid  taxes  for  the 
next  preceding  year,  but  also  for  any  pre- 
ceding year,  if  for  any  reason  the  lands 
charged  therewith  have  not  been  previously 
sold.  Scott  &  Barrett  Mercantile  Co.  v.  Nel- 
son County  [N.  D.]  104  N.  W.  528.  A  tax 
sale  for  an  excessive  amount,  as  for  all  the 
taxes  assessed  when  a  part  thereof  has  been 
paid,  is  void.  Dickinson  v.  Arkansas  City 
Imp.  Co.  [Ark.]  92  S.  W.  21. 

27.  Where  paraphernal  property  of  a  mar- 
ried woman,  duly  recorded,  was  assessed  in 
the  name  of  the  husband,  and  sold  under 
such  assessment  without  notice  to  the  wife 
or  husband,  the  sale  was  a  nullity.  Harris  v. 
Deblieux  [La.]  38  So.  946.  Where  names  of 
state  and  county  were  omitted  in  description 
of  land  in  notice  to  owners,  the  notice  was 
Insuffloient  and  the  sale   invalid.     Tucker  v. 
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(§  12)  B.  Conduct  of  sale}^ — Statutes  regulating  tax  sales  must  be  strictly 
followed.^*  The  sale  should  be  at  the  place^"  and  time^^  required  by  law.  Only 
so  much  land  should  be  sold  as  is  necessary  to  realize  the  amount  due/''  but  when 
the  whole  lot  or  tract  assessed  has  been  sold,  it  will  be  presumed  that  a  sale  of 
it  was  necessary/'  and  it  is  not  necessary  for  the  officer  making  the  sale  to  certify 
in  his  return  that  it  was  necessary  to  sell  the  whole,  or  that  he  offered  for  sale 
a  quantity  less  than  the  whole.'*  Tracts  separately  assessed  should  be  separately 
sold.'^  While  immediate  payment  in  full  is  usually  required,  a  slight  delay  in 
payment  is  not  a  matter  of  which  the  owner  can  complain.'*  That  the  bidder  and 
the  person  to  whom  the  certificate  was  issued  were  different  persons  does  not  in- 
validate a  sale  where  it  appears  that '  both  acted  for  the  same  principal.'^  An 
otherwise  valid  tax  sale  is  not  rendered  invalid  by  an  incorrect  description  in  the 
tax  deed.  The  deed  is  subject  to  correction."  To  complete  a  purchaser's  title,  in 
Pennsylvania,  when  his  bid  exceeds  the  taxes  and  costs,  he  must  give  bond  for  pay- 
ment of  the  surplus,'^  but  where  a  statement  made  to  the  purchaser  shows  no  sur- 
plus, his  title  is  not  lost  by  failure  to  enter  such  bond.*"  The  mere  fact  that  a 
purchaser  paid  by  draft  will  not  defeat  his  title  where  his  deed  recites  payment  of 
the  bid  and  it  is  not  shown  that  the  amount  was  not  received  by  the  treasurer.*^ 

(§12)  C.  Return  of  sale  and  confirmation  thereof ^^ — The  return  of  the 
sale  should  properly  describe  the  property*'  and  designate  the  purchaser,**  and 
contain  the  other  recitals  required  by  law.*°     An  order  overruling  a  motion  to  deny 


Van  Winkle  [Mich.]  12  Det.  Leg.  N.  658,  105 
N.  W.  607.  Notice  served  on  record  owners 
of  land  being-  fatally  defective,  a  valid  no- 
tice to  one  owning  a  timber  interest  in  the 
land  is  not  sufficient  to  entitle  a  purchaser 
at  the  tax  sale  to  possession.  Id.  Though 
the  publication  of  notice  of  a  tax  sale  can 
be  proved  only  by  the  affidavit  required  by 
law,  yet  the  fact  that  such  affidavit  was 
made  and  filed  as  required  by  law  may  be 
proved  by  parol.  Parol  evidence  competent 
to  prove  Mills'  Ann.  St.  |  3885  was  complied 
with.  Herr  v.  Graden,  33  Colo.  527,  81  P. 
242.  A  notice  of  a  tax  sale  published  in  a 
newspaper,  legally  designated  and  otherwise 
qualified  to  make  such  publication,  Is  not  il- 
legal because  of  failure  of  the  owner  or 
manager  to  file  with  the  county  auditor  an 
affidavit  setting  forth  its  qualifications  as  re- 
quired by  Laws  1890,  c.  120,  §  2.  Blakemore 
V.  Cooper  [N.  D.]  106  N.  W.  566.  Evidence 
insufficient  to  prove  that  property  was  not 
properly  described  in  notice  of  tax  sale.  Id. 
The  statutory  provisions  granting  the  land- 
owner the  right  to  object  to  the  confirmation 
of  sale,  and  defining  the  grounds  of  objection, 
afford  him  an  opportunity  to  have  the  ques- 
tion of  the  validity  of  the  tax  determined 
before  he  is  deprived  of  his  property,  but  he 
may  be  required  to  wait  until  confirmation 
is  applied  for  to  litigate  that  question. 
State  V.  Several  Parcels  of  Land  [Neb  ]  IOC 
N.  W.  663. 

28.  See   4   C.  L.  1642. 

29.  Kann  v.   King,   25  App.  D.   C.   182. 

30.  Under  Laws  1896,  p.  129,  c.  124,  §  3,  tax 
sales  must  be  held  in  the  district  where  the 
land  is  located.  Cramer  v.  Sides  [Miss.]  39 
So.  693. 

31.  A  sale  on  a  day  not  appointed  by  law 
is  void.     Ross  v.  Royal  [Ark.]  91  S.  W.  178. 

32.  A  sheriff  Is  only  authorized  to  sell  so 


much  of  land  as  Is  necessary  to  satisfy  the 
judgment  for  taxes.  State  v.  Elliott  [Mo. 
App.]  90  S.  W.  122.  A  sheriff,  selling  land 
for  taxes,  is  required  to  sell  only  so  much 
thereof  as  will  be  sufficient  to  satisfy  the 
whole  of  the  Jaxes,  interest,  and  commis- 
sions. Duerr  v.  Snodgrass  [W.  Va.]  52  S.  E. 
531. 

S3,  34.  Duerr  v.  Snodgrass  [W.  Va.]  52  S. 
E.   531. 

35.  Sale  void  under  Laws  1878,  c.  3,  §  39, 
where  three  separate  and  distinct  tracts  of 
land,  not  even  contiguous,  assessed  to  three 
different  unknown  owners  were  sold  in  lump 
for  one  bid.  Morris  v.  Myer  [Miss.]  40  So 
231. 

36.  Postponement  of  payment  to  a  time 
immediately  following  sale  held  not  such  a 
violation  of  Code  §  1426  as  to  invalidate  sale. 
Farmers  Loan  &  Trust  Co.  v.  Wall  [Iowa] 
106  N.   W.   160. 

37.  Farmers'  Loan  &  Trust  Co.  v.  Wall 
[Iowa]   106  N.  W.  160. 

38.  Harding  v.  Auditor  General  [Mich  ]  12 
Det.  Leg.  N.  270,  104  N.  W.  39. 

39.  40,  41.  Trexler  v.  Africa,  27  Pa.  Super. 
Ct.    385. 

42.  See  4  C.  L.  1643. 

43.  It  is  not  essential  to  the  validity  of  a 
tax  deed  that  the  same  description  of  the 
land  used  in  the  delinquent  list  should  be 
used  in  the  return  of  the  sale.  Duerr  v 
Snodgrass  [W.  Va.]  52  S.  E.  531.  All  that  is 
required  in  either  is  a  description  sufficient 
to  Identify  the  land  and  give  notice  to  the 
owner  of  the  assessment  or  sale      Id 

44.  Word     "do"    used    for    "ditto,"'  when 
placed  under  name  of  purchaser  and  in  same 
column     Is   sufficient   to    designate   the    pur! 
chaser  In  a  return  of  a  sale.     Duerr  v    Snnri 
grass   [W  Va.]   52   S.  E.  531.  cnoa- 

45.  Failure  of  tax  collector  in  district   to 
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confirmation  of  a  judicial  sale  and  to  set  aside  the  sale  is  not  final  or  appealable.** 
A  decree  confirming  a  tax  title  cuts  oflE  all  inquiry  as  to  the  regularity  and  validity 
of  the  sale.*'  A  finding  by  the  court  in  a  proceeding  to  confirm  a  tax  title  that 
petitioner  paid  the  taxes  for  the  three  years  preceeding  the  confirmation  is  final  and 
conclusive,  in  the  absence  of  proof  of  fraud  practiced  on  the  court.** 

§  13.  Redemption.*^ — The  owners  of  land,  or  persons  having  an  interest  there- 
in, are  usually  given  a  right  to,  redeem  from  tax  sales/"  the  manner  of  claiming 
and  exercising  the  right,°^  and  the  time  within  which  it  must  be  exercised,"^  de- 
pending upon  the  statute. 

One  seeking  to  redeem  has  the  burden  of  proving  such  an  interest  in  the  land 
as  will  entitle  him  to  that  right."*  Paper  title  is  not  indispensable."*  One  who 
holds  under  a  donation  deed  and  who  has  paid  taxes  for  a  number  of  years  has  a 
lien  on  the  land  constituting  an  interest  therein  such  as  entitles  him  to  redeem."' 
One  in  possession  under  a  claim  of  right  by  virtue  of  a  deed  may  redeem  from  a 
tax  sale  though  he  does  not  prove  that  title  passed  by  the  deed."*  The  homestead 
interest  of  a  minor  is  suflBcient  to  entitle  him  to  redeem  the  fee."'  In  a  suit  by  the 
state  to  sell  land  as  forfeited  in  the  name  of  a  certain  owner,  wherein  the  owner 
seeks  to  redeem  and  an  adverse  claimant  resists  redemption,  the  burden  is  upon 
such  adverse  claimant  to  prove  his  contention  that  the  land  in  question  was  a  part 
of  an  earlier  grant  of  land  to  him  from  the  state."* 

One  seeking  to  redeem  must  reimburse  the  purchaser  at  the  sale,""  but  a  tender 
of  the  amount  due  may  be  excused  if  it  has  previously  been  offered.*"  Where  there 
is  no  tender  of  taxes  and  the  value  of  improvements,  the  one  seeking  to  redeem  is 
not  entitled  to  any  rents  until  the  holder  under  the  tax  sale  has  filed  an  answer 


state  with  certainty.  In  his  report  to  the  re- 
corder of  deeds,  the  amount  of  taxes  due  on 
property  sold,  the  cost  of  sale,  or  the  amount 
for  which  sold,  invalidates  a  tax  deed  issued 
under  the  sale.  Kann  v.  King,  25  App.  T>.  C. 
182.  A  certified  tax  sale  list  which  fails  to 
show  specifically  and  definitely  the  amount 
of  each  Item  of  taxes,  penalties,  and  costs, 
as  required,  among  other  things,  by  Acts 
1899,  p.  1136,  c.  435,  §  55,  does  not  divest  the 
owner's  title  and  vest  it  in  the  state  or  a 
vendee  of  the  state.  Hamilton  v.  Browns- 
ville Gaslight  Co.    [Tenn.]   90  S.  "W.   159. 

46.  Hall  V.  Moore   [Neh.]   lOS  N.  W.  785. 

47.  That  a  decree  recited  a  sale  on  a  day 
not  authorized  by  law  did  not  invalidate  it. 
Boynton  v.  Ashabranner  [Ark.]   91  S.  W.  20. 

48.  Evidence  that  the  owner  paid  the 
taxes  held  not  ground  for  setting  aside  de- 
cree of  confirmation,  though  it  recited  that 
petitioner  had  presented  tax  receipts.  Boyn- 
ton V.  Ashabranner  [Ark.]   91  S.  W.  20. 

49.  See   4  C.  L.   1645. 

BO.  Const,  art.  9,  §  3,  which  grants  the 
owner  of  real  estate  sold  for  nonpayment  of 
taxes  or  assessments  the  right  of  redemption 
for  two  years  from  the  date  of  the  sale  is 
self-executing,  and  a  iunior  lien  holder  is 
not  entitled  to  a  decree  for  sale  of  such  prop- 
erty without  the  right  of  redemption.  City 
of  Lincoln  v.  Lincoln  St.  K.  Co.  [Neb.]  106 
N.  W.  317. 

51.  No  written  application  for  redemption 
is  necessary  under  Code  1896.  §  4091.  The 
right  may  be  claimed  by  letter  to  the  judge 
of  probate  inclosing  the  proper  amount. 
Roach  V.  State  [Ala.]  39  So.  685.  Where  tax 
sale  was  confirmed  In  1895,  owner  could  not, 


under  existing  law,  redeem  by  paying  taxes 
to  the  commissioner  who  made  the  sale. 
Gavin  v.  Ashworth   [Ark.]   91  S.  "W.   303. 

52.  One  seeking  to  redeem  from  a  fore- 
closure sale  based  on  a  tax  lien  must  bring 
his  action'  therefor  within  two  years  from 
the  date  of  the  tax  sale.  Clifford  v.  Thun 
[Neb.]    104   N.   W.   1052. 

A  minor  has  the  right  to  redeem  a  home- 
stead In  which  he  has  an  interest  until  the 
expiration  of  two  years  after  reaching  his 
majority.  Kirby's  Dig.  §  7095.  Cowley  v. 
Spradlin    [Ark.]    91    S.    W.   550. 

53.  ,  Burden  on  one  claiming  under  dona- 
tion deed  from  state  to  prove  title.  Water- 
man v.  Irby  [Ark.]    89  S.  W.   844. 

64.  Adverse  possession  for  10  years  would 
be  suflicient  if  shown.  Roach  v.  State  [Ala.] 
39  So.  685. 

55.  Waterman  v.  Irby  [Ark.]  89  S.  W. 
844. 

56.  Such  a  claimant  is  an  "owner"  within 
the  meaning  of  the  redemption  statute.  Hu- 
lls V.  O'Keefe    [Mass.]    75  N.   E.    147. 

57.  Cowley  v.  Spradlin  [Ark.]  91  S.  W. 
550. 

58.  State  v.  Lowe  [W.  Va.]   53  S.  B.  116. 

59.  One  seeking  to  redeem  must  pay  pur- 
chaser all  taxes  and  costs  Incurred,  with  in- 
terest, and  the  cash  value  of  improvements 
made  after  two  years  from  date  of  .  sale. 
Cowley  v.  Spradlin   [Ark.]  91  S.  W.   550. 

80.  A  tender  is  excused  in  a  suit  to  re- 
deem where  plaintiff  proves  that  he  offered 
defendant,  by  his  agent,  the  sum  which 
would  be  due  at  the  expiration  of  the  period 
of  redemption.  Hillis  v.  O'Keefe  [Mass.] 
75  N.  B.  147. 
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denying  the  right  to  redeem.*'^  Though  taxes  and  the  cash  value  of  improvements 
must  he  paid  by  one  seeking  to  redeem,  it  is  error  for  the  court  to  order  a  sale  of 
the  land  to  pay  the  amount  ascertained  to  be  due,  and  to  fix  a  time  within  which 
the  redemption  must  be  made.'^  One  seeking  to  redeem  in  a  case  where  no  proper 
notice  was  given  of  the  expiration  of  the  period  of  redemption  need  not  show  pay- 
ment of  the  taxes,"'  but  one  not  entitled  to  such  notice  cannot  attack  a  tax  deed  on 
the  ground  of  want  of  it.** 

The  right  of  a  redemptioner  who  has  taken  the  steps  required  by  law  is  not 
affected  by  a  delay  of  the  tax  official  in  issuing  the  certificate  of  redemption.'" 
A  purchaser  at  a  mortgage  foreclosure  sale  who  redeems  the  land  purchased  from 
tax  sales  is  entitled  to  be  subrogated  to  the  rights  of  the  state  as  against  a  judgment 
creditor  of  the  mortgagor  who  redeems  from  foreclosure."* 

Mandamus  lies  to  compel  issuance  of  a  wajrant  to  the  holder  of  a  tax  title 
for  money  paid  in  for  redemption."' 

Notice  of  the  expiration  of  the  period  of  redemptions^  must  usually  be  given 
before  the  purchaser  at  the  sale  is  entitled  to  a  deed"*  or  to  possession,'"  or  before 
the  owner's  equity  of  redemption  can  be  foreclosed.'^  Statutory  requirements  con- 
trol as  to  the  length  of  the  notice,'^  the  contents  thereof,'''  the  manner  of  service,'* 


«1.  Cowley  V.  Spradlin  [Ark.]  91  S.  W. 
560. 

62.  Terms  of  redemRtion  are  fixed  by  the 
statute  and  court  cannot  change  them  or 
limit  rights  thereby  given.  Waterman  v.  Ir- 
by   [Ark.]    89   S.   W.   844. 

<I3.  Iowa  Loan  &  Trust  Co.  v.  Pond  [Iowa] 
105  N.  W.  119. 

64.  Ownership  of  tract  not  shown,  hence 
no  notice  of  redemption  necessary  as  to  such 
tract.  Iowa  Loan  &  Trust  Co.  v.  Pond 
[Iowa]   105  N.  W.   119. 

65.  Eedemptioner  paid  the  amount  requir- 
ed.    Roach  V.  State  [Ala.]    39  So.  685. 

66.  Northern  Inv.  Co.  v.  Prey  Real  Estate 
&  Inv.  Co.,  33  Colo.  480,  81  P.  300. 

67.  Under  Laws  1899,  p.  224,  c.  208, 
amending  Gen.  St.  1894,  §  1605,  upon  presen- 
tation of  a  certificate  of  tax  sale,  or  an  as- 
signment thereof,  a  county  auditor  must  is- 
sue a  warrant  to  the  holder  for  money  paid 
in  (or  redemption.  That  a  warrant  had  been 
Issued  wrongfully  to  the  original  purchaser, 
who  had  assigned,  is  no  defense  to  a  man- 
damus proceeding  to  compel  issuance  of  a 
warrant  to  the  assignee.  State  v.  Brasie 
[Minn.]   104  N.  W.  962. 

68.  See   4  C.  L.  1647. 

69.  Laws  1890,  c.  132,  which  required 
service  of  notice  to  terminate  right  of  re- 
demption, is  still  in  force  as  to  sales  made 
under  that  statute,  and  deeds  issued  without 
such  notice  are  void.  Blakemore  v.  Cooper 
[N.  D.]   106  N.  W.  566. 

70.  A  notice  to  redeem  Is  a  condition  pre- 
cedent to  the  right  to  writ  of  assistance  to 
gain  possession  of  land  under  a  tax  deed. 
See  Pub.  Acts  1897.  p.  294,  No.  229.  Williams 
v.  Olson  [Mich.]  12  Det.  Leg.  N.  560  104  N 
W.  1101. 

71.  The  Rochester  city  charter  requires  a 
notice  to  be  served  upon  the  owner  before 
his  equity  of  redemption  can  be  foreclosed. 
Curative  act  1903  (Laws  1903,  c,  522)  con- 
strued, and  held  that  such  notice  was  not 
dispensed  with  as  a  condition  precedent  to 
foreclosure  as  provided  for  by  the  act.     City 


of     Rochester    v.    Fourteenth    Ward    Co-op. 
Bldg.  Lot  Ass'n   [N.  Y.]  75  N.  B.  692. 

72.  Rev.  St.  1899,  §  1895,  prior  to  the  1901 
amendment,  required  notice  of  the  expiration 
of  the  period  of  redemption  at  least  3 
months  before  it  '  expired.  Held  a.  notice 
dated  less  than  one  month  before  the  ex- 
piration of  Such  period,  service  of  which  is 
accepted  on  the  last  day  thereof,  is  insufB- 
cient  to  warrant  execution  of  deed.  Mat- 
thews V.  Nefsy,   13  Wyo.  458,  81  P.  305. 

73.  Where  lots  are  separately  described 
and  sold,  the  notice  of  the  sale  must  contain 
separate  descriptions  of  each  lot  and  the 
amount  paid  for  each.  Jackson  v.  Mason 
[Mich.]  12  Det.  Leg.  N.  1038,  106  N.  W.  1112. 
Where  notice  of  sale  described  lands  as  944 
acres  as  per  plat  instead  of  9.44  acres,  but 
subdivision  was  given  and  plat  and  county 
records  referred  to,  the  description  was  not 
fatally  defective.  Id.  A  notice  to  redeem  by 
a  purchaser  who  has  received  a  single  tax 
deed  for  taxes  for  several  years  need  not 
show  the  amount  of  taxes  for  each  year 
Williams  v.  Olson  [Mich.]  12  Det.  Leg  N 
560,  104  N.  W.  1101.  The  fact  that  such  no- 
tice is  addressed  to  persons  named,  describ- 
ing them  as  owners,  does  not  invalidate  it 
Id. 

74.  Statutes  requiring  holders  of  tax  cer- 
tificates to  serve  on  the  person  in  possession, 
and  the  one  in  whose  name  property  is  as- 
sessed, a  notice  of  the  sale  and  proceedings 
thereunder,  and  to  file  an  affidavit  concern- 
ing the  service  of  such  notice,  is  mandatory. 

S°w  \,\  Ku^""^"^  ""■  E"yson  [Iowa]  105 
N.  W.  418.  The  record  as  made  up  by  the  fil- 
ing of  the  affidavit  of  service  cannot  be  aided 
by  evidence  aliunde.  Id.  A  sheriff  may 
serve  a  notice  to  redeem  by  a  deputy  Wil- 
liams V.  Olson  [Mich.]  12  Det.  Leg  N  560 
104  N.  W.  1101.  Sheriffs  return  of  fervlce  oi 
notice  to  redeem  is  not  conclusive  If  de 
nied  proper  service  must  be  proved  by  one 
seeking  possession  of  land  sold  for  taxe, 
and  the  owner  may,  in  a  proceeding  by  him' 
show  that  no  proper  service  was  made      Id' 
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and  the  persons  by  whom''"  and  to  whom'"  notice  must  be  given.     Notice  is  not 
essential  when  not  possible." 

§  14.  Tax  titles.  A.  Who  may  acquire.''^ — Deeds  are  usually  issued  to  the 
purchaser  at  the  sale  or  his  heirs  or  assigns.'"  One  who  is  under  the  obligation 
to  pay  taxes  cannot,  directly  or  indirectly,  purchase  at  the  sale,  caused  by  his  own 
default,  and  thereby  acquire  title  to  the  property  sold.*"  Thus,  the  purchase  of  the 
property  by  a  life  tenant,  whose  duty  it  is  to  pay  the  taxes,  amounts  in  law  only  to 
a  payment  of  the  taxes.*^  As  a  general  rule,  if  one  co-tenant  acquires  title  to  the 
common  property  at  a  tax  sale,  the  title  so  acquired  inures  to  the  benefit  of  the 
other  co-tenants,*^  but  this  rule  has  no  application  where  the  alleged  co-tenant,  who 
purchases,  claims  adversely  to  the  others  at  the  time  of  the  sale.'*  A  married  woman 
is  not  by  reason  of  her  relation  to  her  husband  prohibited  from  purchasing  tax  titles 
to  property  which  he  holds  under  a  lease  from  a  third  person.**  One  who  fraudu- 
lently has  land  assessed  to  himself,  allows  the  taxes  to  become  delinquent,  and  pro- 
cures another  to  purchase  for  him  at  the  tax  sale,  obtains  no  title,  the  land  having 
also  been  a^essed  to  the  true  owner  who  has  regularly  paid  the  taxes  when  due.*" 
A  purchaser  at  a  tax  sale  of  an  entire  tract  of  land,  owned  in  separate  parcels  by 
himself  and  two  others,  one  of  whom,  at  the  time  of  the  purchase,  contributes  for 
that  purpose  more  than  the  proportion  which  his  land  bears  to  the  whole  tract,  with 
the  understanding  and  agreement"  that,  as  to  the  parts  owned  by  the  purchaser  and 
the  party  so  contributing,  the  purchase  shall  operate  as  a  redemi^tioi^,  acquires  no 
title  to  the  land  of  the  party  so  contributing  as  against  him.**  One  against  whom 
taxes  on  land  have  been  assessed  and  who  has  paid  the  same  may  nevertheless 
acquire  a  tax  title  under  a  sale  of  such  land  for  taxes,  and  may  claim  the  land 
by  adverse  possession  thereunder.*' 

(§  14)  B.  Bights  and  estate,  acquired  by  purchaser  at  saZe.** — The  pur- 
chaser at  the  sale  acquires  only  the  interest  sold*'  and  owned  by  the  parties  to  the 
action  for  the  taxes  at  the  time  of  the  decree  of  sale."*     The  sale  itself  transfers 


72.  Under  Code  §  1441,  requiring  the 
"holder  of  a  certificate"  to  issue  the  redemp- 
tion notice,  where  the  purchaser  at  the  sale 
assigned  to  a  nonresident,  and  the  purchas- 
er's name  was  used  in  perfecting  the  title, 
and  he  was  the  party  interested,  notice  in 
the  name  of  the  nonresident  "holder"  com- 
plied with  the  law.  Nugent  v.  Cook  [Iowa] 
105  N.  W.   421. 

76.  Under  Code  §  1441,  notice  must  be 
served  on  the  person  in  possession,  though 
the  property  is  assessed  and  taxed  as  "un- 
known." Grimes  v.  Ellyson  [Iowa]  105  N. 
W.  418.  Service  on  the  real  owner  is  not 
alone  sufficient.  Id.  Notice  need  not  be 
served  on  the  personal  representative  of  the 
person  to  whom  the  land  was  assessed,  such 
person  having  died  before  expiration  of  the 
redemption  period.  Nugent  v.  Cook  [Iowa] 
105  N.  W.  421.  An  assessment  to  "A.  et  al" 
is  in  legal  effect  an  assessment  to  unknown, 
owners  (Berg  v.  Van  Nest  [Minn.]  106  N.  "W. 
255),  and  the  sheriff  need  not  search  the  rec- 
ords for  the  true  owner.  If  the  lands  are 
vacant  and  unoccupied,  he  may  serve  the  no- 
tice on  unknown  owners  by  publication  (Id.). 

77.  Where  person,  to  whom  land  sold  for 
taxes  was  assessed,  had  died,  no  publication 
of  notice  was  necessary.  Nugent  v.  Cook 
[Iowa]   105  N.  W.  421. 

78.  See  4  C.  L.  1648. 

79.  Executors   are    the    "assigns"    of   their 


testators  within  the  meaning  of  Laws  1891, 
c.  100,  §  110,  which  authorizes  the  issuance 
of  a  tax  deed  to  "the  purchaser,  his  heirs  or 
assigns."  Blakemore  v.  Cooper  [N.  D.]  106 
N.  W.    566. 

80.  See  4  C.  L.  1648,  n.  97. 

Held  not  -within  rule:  Defendants  orally 
agreed  to  buy  certain  lands,  subject  to  taxes, 
but  failed  to  keep  their  agreement.  Held 
they  did  not  become  obligated  to  pay  the 
taxes  and  hence  could  acquire  the  state's  tax 
title.  Ball  v.  Harpham  [Mich.]  12  Det.  Leg. 
N.    303,   104  N.   W.  353. 

81.  The  life  tenant  cannot  acquire  inde- 
pendent title  by  becoming  purchaser  at  the 
sale.  Blair  v.  Johnson,  215  111.  552,  74  N.  E. 
747. 

82.  83.     StoU  v.  Griffith  [Wash.]   82  P.  1025. 

84.  Kampfer  v.  Bast  Side  Syndicate 
[Minn.]  104  N.  W.  290. 

85.  Turner  v.  Ladd  [Wash.]  84  P.  866. 
Frum  v.  Fox  [W.  Va.]  52  S.  E.  178. 
Carpenter   v.    Smith    [Ark.]    88    S.    W. 


86. 

87, 
976. 
88. 
89. 


See  4  C.  L.  1648. 

Where  a  sale  is  of  the  interest  of  a 
delinquent  life  tenant  only,  and  the  deed 
mentions  only  his  interest,  such  deed  does 
not  convey  the  Interest  of  the  remaindermen. 
Smith  V.  Proctor,  139  N.  C.  314,  51  S.  E.  889. 

90.     A  decree  in  a   personal   action    to    en- 
force payment  of  levee  taxes  binds  only  the 
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to  the  purchaser  the  lien  of  the  state  for  taxes,'^  which  is  paramount  to  all  other 
liens/^  but  perfect  title  cannot  be  acquired  until  the  period  of  redemption  has 
expired,  due  notice  thereof  having  been  given.''  Though  under  the  laws  of  Georgia 
the  officer  making  a  tax  sale  executes  a  tax  deed  to  the  purchaser  before  the  time  for 
redemption  has  lapsed,  yet  the  title  acquired  by  such  purchaser  is  not  a  perfect'  fee 
simple  title,  but  an  inchoate  or  defeasible  title  subject  to  the  right  of  the  owner 
to  redeem  within  the  time  prescribed  by  the  statute.'*  Although  a  tax  deed  issued 
before  the  time  for  redemption  has  expired,  as  allowed  by  law,  is  recorded,  and  con- 
tains no  reference  to  the  right  of  redemption,  the  public  laws  giving  such  right  are 
sufficient  notice  thereof  to  persons  dealing  with  the  title,  and  are  also  notice  of  the 
nature  of  the  title  conveyed  by  the  tax  deed."'  Thus,  where  a  tax  deed  of  wild  land 
was  recorded,  but  the  owner  redeemed  and  received  the  tax  deed  but  did  not  take 
a  reconveyance,  and  the  purchaser  at  the  tax  sale  conveyed  to  a  third  person  after 
expiration  of  the  period  of  redemption,  such  third  person  having  no  actual  notice  of 
the  redemption  by  the  owner,  it  was  held  that  the  owner's  title  was  superior  to  that 
of  the  grantee  of  the  purchaser  at  the  sale."* 

The  title  conveyed  under  a  tax  sale  is  not  derivative  but  a  new  title,  and  the 
purchaser,  if  his  deed  is  valid,  takes  free  from  any  incumbrance,  claims,  or  equities 
connected  with  the  prior  title."'  A  judgment  for  taxes  against  the  apparent  owner 
conveys  a  good  title  to  the  purchaser  at  the  tax  sale  as  against  the  true  owner  whose 
deed  is  not  recorded,"'  but  this  rule  has  po  application  where  there  is  no  record 
title  and  no  apparent  owner  other  than  the  true  owner  in  possession.""  Thus,  a  suit 
against  the  owner  in  the  name  shown  by  the  record  gives  the  court  jurisdiction 
regardless  of  a  subsequent  remarriage  and  change  of  name  of  such  owner.^  Where  a 
judgment  for  delinquent  taxes  is  regular  on  its  face,  and  recites  due  service  on  un- 
known owners,  a  vendee  of  the  purchaser  at  the  sale,  who  purchases  in  good  faith 
without  notice  of  any  irregularity,  will  be  protected  in  his  title  as  against  a  collateral 
attack,  though  service  on  unknown  heirs  was  in  fact  insufficient.'' 

The  doctrine  of  lis  pendens  does  not  apply  to  sales  of  land  for  taxes,'  and  the 
lien  of  a  purchaser  at  a  sale  is  not  affected  by  the  fact  that  at  the  time  of  the  sale 


parties  thereto  and  their  privies,  and  a  sale 
thereunder  passes  only  such  title  as  the  par- 
ties thereto  had  at  the  time  of  such  decree 
and  sale.  Kirhy's  Dig.  §  6321.  Hence,  mere 
proof  of  con'""eyance  pursuant  to  sucli  sale, 
without  proof  of  title  in  the  parties  to  the 
action  is  not  sufficient  to  support  ejectment. 
Wrilson  &  Beall  v.  Gaylord  [Ark.]  92  S.  W. 
26. 

91.  Rev.  St.  1892,  §  2880.  Security  Trust 
Co.  V.  Root,  72  Ohio  St.  535,  74  N.  E.  1077. 

03.  Rev.  St.  1892,  §  2838.  Security  Trust 
Co.    V.    Root,    72   Ohio   St.   535,   74  N.    B.    1077. 

93.  See  4  C.  L,.  1648,  n.  5;  also  §  13  herein. 
Under  Laws  1880,  c.  14,  the  city  of  Rochester 
does  not  acquire  title  to  lands  bought  in  by 
it  at  tax  sale  until  the  O'wner's  equity  of  re- 
demption has  been  foreclosed,  and  until  that 
time  taxes  may  be  assessed  against  the  own- 
er. City  of  Rochester  v.  Rochester  R.  Co., 
109  App.  Div.  638,  96  N.  T.  S.  152. 

94,  9."!.  96.  Bennett  v.  Southern  Pine  Co., 
123  Ga.  618.  61  S.  E.  654. 

07.  Topliff  V.  Richardson  [Neb.]  107  N.  "W. 
114. 

98.  The  tax  collector  need  only  look  to 
the  record  to  see  who  is  the  owner  of  the 
property.     Wood  v.  Smith  [Mo.]  91  S.  W.  85. 


A  purchaser  at  a  tax  sale,  under  a  Judgment 
for  taxes,  where  the  record  owner  is  made 
the  party  defendant,  acquires  good  title  as 
against  the  holder  of  an  unrecorded  deed 
from  such  apparent  owner.  Evarts  v  Mis- 
souri Lumber  &  Mining  Co.  [Mo.]  92  S  W 
372.  Under  Rev.  St.  1899,  §  9303.  a  suit  for 
taxes^^  against  the  record  owner  is  sufficient. 
Schnitger  v.  Rankin    [Mo.]    91   S.  W.   122. 

99.  Homesteader  showed  deed  to  assessor 
who  copied  description  wrong  and  assessed 
to  record  owner,  but  true  owner  paid  taxes 
True  owner  was  not  divested  of  title  by  sale. 
Wood  V.  Smith   [Mo.]  91  S.  W.  85. 

1.  Schnitger  v.  Rankin  [Mo.]  91  S  W  122 
Record  showed  title  in  name  of  married 
woman  but  at  time  of  suit  she  had  remar- 
ried. Substituted  service  was  had  and  her 
husband  was  not  joined.  Held  judgment 
against  such  record  owner  was  not  invalid 
the  record  of  the  proceeding  not  showing  on 
Its  face  that  she  was  married.     Id. 

2.  Service  on  unknown  heirs  in  suit  for 
delinquent  taxes  must  be  by  publication  for 
8  weeks  under  Sayles'  Ann.  Civ  St  1SQ7 
art.  1236.  Williams  V.  Young  [Tex  riv 
App.]    90   S.   W.    940.  "■  ^^^- 
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a  suit  is  pending  to  foreclose  and  extinguish  the  title  of  the  owner,  to  which  suit 
ihe  purchaser  is  not  a  party.* 

A  tax  sale,  in  the  absence  of  special  legislation  to  the  contrary,  is  subject  to 
the  rule  caveat  emptor,^  and  the  purchaser  has  no  recourse  in  case  of  eviction  against 
the  municipality  under  the  authority  of  which  the  sale  has  been  made,  either  for 
damages  or  reimbursement.*  His  only  remedy  is  the  right  to  reimbursement  by  the 
owner  in  case  the  latter  succeeds  in  having  the  sale  set  aside.' 

The  Mississippi  statute  authorizing  the  holder  of  a  tax  title  to  have  the  same 
confirmed  by  filing  a  bill  against  all  persons  interested,  known  or  unknown,  does 
not  authorize  a  suit  by  the  holder  of  an  admittedly  void  deed  to  fix  a  lien  on  the 
land  for  money  paid  at  the  sale  and  subsequently.*  A  purchaser  of  land  at  a  tax 
sale  cannot  avail  himself  of  the  ex  parte  remedy  provided  by  statute  in  North  Dakota 
to  enjoin  foreclosure  of  a  mortgage  on  the  ground  that  the  mortgage  has  become 
barred  by  limitations." 

(§  14)  G.  Tax  deeds}° — The  duty  of  the  official  designated  by  law  to  exe- 
cute a  tax  deed  upon  expiration  of  the  period  of  redemption  is  a  ministerial  one 
enforceable  by  mandamus.^^  To  convey  title,  a  tax  deed  must  sufficiently  describe 
the  land  sold,^^  must  contain  the  recitals,  as  to  the  preliminary  tax  proceedings. 


3,  4.  Security  Trust  Co.  v.  Root,  72  Ohio 
St.    535,   74  N.   B.   1077. 

5.  Lindner  v.  New  Orleans  [La.]  40  So. 
736.  Purchaser  at  tax  sale  takes  the  chance 
that  owner  was  not  delinquent  and  property 
not  legally  assessed.  Glos  v.  Collins,  110  111. 
App.   121. 

6.  Lindner  v.  New  Orleans  [La.]  40  So. 
736. 

7.  Under  Const,  art.  233.  Lindner  v.  New 
Orleans  [La.]  40  So.  736. 

8.  Construing-  Rev.  Code  1892,  §  498. 
Moores  v.  Flurry  [Miss.]  40  So.  226.  Chan- 
cery court  having  no  jurisdiction  of  such 
suit,  §  2760  of  the  statutes,  requiring  actions 
for  the  recovery  of  real  property  sold  under 
a  decree  of  chancery  to  be  brought  within  2 
years,  did  not  apply,  and  a  suit  to  remove 
a  cloud  more  than  two  years  after  the  decree 
in  the  proceeding  above  mentioned  was  not 
barred.     Id. 

9.  Rev.  Codes  1899,  §  5845.  Scott  V.  Dis- 
trict Court  of  Fifth  Judicial  Dlst.  [N.  D.]  107 
N.  W.   61. 

10.  See  4  C.  L.  1644. 

11.  Duty  of  judge  of  probate  under  Code 
1896,  §  4074,  is  ministerial.  Roach  v.  State 
[Ala.]  39  So.  685.  Such  officer  cannot  raise 
objections  to  the  regularity  of  the  tax  pro- 
ceedings when  a  deed  is  sought  by  the  pur- 
chaser at  the  sale  after  the  lapse  of  the  re- 
quired time.  Id.  In  a  mandamus  proceeding 
to  compel  execution  of  a  deed,  a  person 
claimed  by  the  tax  official  to  have  redeemed  Is 
not  a  necessary  party.  The  issue  of  redemp- 
tion can  be  litigated  between  the  purchaser 
and  the  official.     Id. 

12.  Vital  defects  or  omissions  In  the  de- 
scription of  a  tax  deed  cannot  be  remedied 
or  supplied  by  parol  evidence.  Gibbs  v.  Hall 
[Miss.]  38  So.  369.  A  material  variance  be- 
tween the  description  in  the  deed  and  that  in 
the  assessment  roll  under  which  the  sale  was 
made  renders  the  deed  void.  Id.  Tax  deed 
containing  description  other  than  that  given 
In  assessment  roll  did  not  convey  title.     Mat- 
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thews  V.  Nefsy,  13  "Wyo.  458,  81  P.  305. 
Though  lots  are  separately  assessed  and 
sold,  they  may  be  included  in  one  deed. 
Jackson  v.  Mason  [Mich.]  12  Det.  Leg.  N. 
1038,  106  N.  W.  1112.  Tax  deed  describing 
property  as  "4,520  acres  in  13,  range  7,  W. 
B.  L.  S."  Is  wholly  ineffective  to  pass  title  to 
any  land  in  the  township.  Powers  v.  Sawyer 
[Me.]  62  A.  349.  Tax  deed  describing  prop- 
erty as  "4,520  acres  in  13,  range  7,  W.  E.  L. 
S."  conveys  no  title  and  casts  no  cloud  on 
the  title  of  a  tenant  in  common  who  seeks 
partition  of  the  township  either  by  bill  in 
equity  or  by  petition.  Id.  Description  In 
tax  deed  as  "east  part  of  southeast  quarter 
of  section  30,  5  N.  4  B.,  containing  60  30-100," 
held  too  uncertain  to  pass  title.  Covington 
V.  Berry  [Ark.]  88  S.  "W.  1005.  Description 
in  deed  as  "B.  pt.  S.  E.  Vi  Sec.  30  5  N.  4  B., 
containing  63  acres,"  held  insufficient  and 
deed  void.  Id.  Sale  and  deed  void  when  de- 
scription was  "part  B.  %  N.  B.  %  sec.  32  T. 
12  S.  R.  1  W."  Dickinson  V.  Arkansas  City 
Imp.  Co.  [Ark.]  92  S.  W.  21.  The  abbrevia- 
tion "S.  B.  4"  used  in  description  in  tax  deed 
will  be  interpreted  as  meaning  ''southeast 
quarter"  when  it  is  explicitly  used  in  another 
part  of  the  deed  as  the  equivalent  of  such 
words.  Kennedy  v.  Scott  [Kan.]  83  P.  971. 
In  the  beginning  a  tax  deed  accurately  de- 
scribed the  tract  of  land  and  recited  that  it 
was  bid  off  for  the  county.  Subsequent  re- 
citals as  to  the  assignment  of  the  certificate 
and  the  conveyance  referred  to  the  descrip- 
tion already  given.  Description  held  suffi- 
cient. Ham  V.  Booth  [Kan.]  83  P.  24.  A 
tax  deed  gave  a  full  description  of  a  single 
city  lot,  in  the  recital  that  it  was  subject 
to  taxation,  and  in  subsequent  recitals  as  to 
sale,  assignment  of  certificate  and  convey-, 
ance,  merely  referred  to  the  description  al- 
ready given.  It  was  held  not  void  for  an  in- 
sufficient description,  since  it  recited  that  the 
whole  lot  was  sold,  and  this  was  the  least 
quantity  bid  for  the  taxes  charged  against  it. 
Gibson  v.  Hammerburg  [Kan.]   83  P.  23. 
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required  by  law,^^  and  must  be  executed  in  the  statutory  form.^*  A  tax  deed  which 
meets  these  requirements  is  at  least  prima  facie,  and  in  some  states  conclusive" 
eyidence  of  the  regularity  of  the  proceediags  on  which  it  is  based/"  and  is  prima 


13.  Unless  the  sale  was  made  under  a 
special  law,  the  deed  need  not  recite  why  the 
sale  was  held  on  the  day  named.  Clarke  v. 
Tilden  [Kan.]  84  P.  139.  Failure  of  tax 
deed  to  several  tracts  to  show  the  separate 
amount  for  which  each  tract  was  conveyed 
renders  the  deed  void  on  its  face.  Manker 
v.  Peck  [Kan.]  81  P.  171.  Deed  which  gave 
only  agrsregate  of  amounts  paid  for  several 
tracts  and  erroneously  gave  a  total  less  than 
the  true  amount  "was  void.  Id.  A  tax  deed 
is  not  void  for  failing  to  give  the  residence 
of  the  assignee  of  the  certificate  of  sale, 
where  such  assignee  is  a  foreign^  corpora- 
tion, and  the  recital  states  that  It  is  a  cor- 
poration organized  and  existing  under  the 
laws  of  a  designated  state.  Ham  v.  Booth 
[Kan.]  83  P.  24.  If  under  the  provisions  of 
any  statute  the  sale  upon  which  a  tax  deed  is 
based  may  have  been  legally  made  upon  the 
day  named  in  the  deed,  the  deed  "will  not  be 
void  on  its  face,  if  other'wise  regular.  Reci- 
tals of  deed  held  to  indicate  an  October  sale 
under  Gen.  St.  1901.  §  7657.  Clarke  v.  Tilden 
[Kan.]  84  P.  139.  Where  a  tax  deed  has  been 
of  record  for  more  than  five  years,  it  will  not 
be  held  void  because  of  the  omission  of  ex- 
press recitals  required  by  the  statute,  if  the 
substance  of  such  omitted  recitals  can  be 
supplied  by  inferences  fairly  to  be  drawn 
from  statements  elseivhere  made  in  the  deed, 
by  giving  to  the  language  employed  a  liberal 
Interpretation  to  that  end.  Penrose  v.  Coop- 
er [Kan.]  84  P.  115,  rvg.  SI  P.  489.  Thus,  in 
the  case  of  a  deed  based  on  a  certificate  as- 
signed by  the  county,  and  reciting  that  the 
property  conveyed  was  bid  off  by  the  county 
treasurer,  the  omission  of  express  recitals 
of  the  amount  for  "which  it  was  bid  off,  and 
that  it  was  bid  oft  for  the  county,  may  be 
supplied  from  statements  that  the  property 
could  not  be  sold  for  the  amount  against  it, 
and  that  a  tax  sale  certiilcate  was  issued  by 
the  county  treasurer  and  assigned  by  the 
county  clerk  upon  payment  of  an  amount 
equal  to  the  cost  of  redemption.  Id.  The 
omission  of  such  a  deed,  which  includes 
several  distinct  tracts,  to  recite  that  such 
tracts  were  offered  for  sale  separately  for 
the  amount  due  against  each,  respectively, 
may  be  supplied  by  statements  that  the 
property  was  exposed  to  sale  in  conformity 
to  the  statute  and  that  each  tract  could  not 
be  sold  for  the  amount  against  it.  Id. 
Where  defendant  in  ejectment  claims  under 
a  tax  sale,  his  title  must  fail  where  there  is 
nothing  in  the  return  of  the  sale  or  the  deeds 
of  the  commissioners  to  identify  the  land  as 
having  been  sold  for  taxes.  Canole  v.  Allen, 
28  Pa.  Super.  Ct.  244.  A  tax  deed  without 
the  judgment  and  precept  upon  which  it  is 
based  is  not  sufBcient  proof  of  paramount 
title.  Blair  v.  Johnson,  215  111.  552.  74  N.  B 
747.  Under  Pol.  Code  §§  3897,  3898,  a  deed 
to  a  purchaser  from  the  state  of  lands  ac- 
quired by  the  state  for  taxes  is  not  required 
by  law  to  recite  facts  showing  how  the  state 
acquired  title,  and  hence  is  not  evidence  of 
the  vesting  of  the  title  of  the  original  owner 
in  the  state,  and  the  conveyance  of  that  title 


to  the  state's  grantee.  County  Bank  of  San 
Luis   Obispo  v.  Jack   [Cal.]    83  P.   705. 

14.  A  substantial  compliance  with  the 
form  prescribed  by  statute  for  the  execution 
of  tax  deeds  is  sufficient.  Ham  v.  Booth 
[Kan.]  83  P.  24.  Where  a  deed  recites  that 
it  ic  executed  pursuant  to  statutory  author- 
ity, and  that  the  official  seal  of  the  county 
is  affixed,  and  the  acknowledgment  shO"VFS 
that  its  execution  was  an  official  act  of  the 
county  clerk,  the  fact  that  the  words  of  the 
seal  recite  that  it  is  the  seal  of  the  county 
clerk  does  not  make  the  deed  void  on  its  face 
because  not  bearing  the  county  seal.  Clarke 
V.  Tilden  [Kan.]   84  P.  139. 

15.  By  Tax  Daw  §  131,  a  tax  deed  is  con- 
clusive evidence  that  the  sale  and  all  pro- 
ceedings prior  thereto,  from  and  including 
the  assessment  'n'er^  regular,  and  only  proof 
of  a  jurisdictional  defect  will  defeat  a  title 
so  shown.  Culnane  v.  Dixon,  94  N.  Y.  S. 
1093. 

16.  In  Arkansas  the  state  land  (Commis- 
sioner's deed  of  land  forfeited  for  taxes  is 
prima  facie  evidence  that  all  necessary  pre- 
liminary steps  were  taken  and  these  steps 
need  not  be  recited  in  the  deed.  Cracraft  v. 
Meyers  [Ark.]  88  S.  W.  1027.  A  donation 
deed  from  the  state,  and  a  copy  of  a  certifi- 
cate of  improvement  held  prima  facie  proof 
of  forfeiture  to  the  state  by  regular  proceed- 
ings. Waterman  v.  Irby  [Ark.]  89  S.  ^V.  844. 
In  Colorado  a  county  treasurer's  deed  to  a 
purchaser  of  a  certificate  of  sale  to  the  coun- 
ty is  prima  facie  evidence  of  facts  prior  to 
and  at  the  time  of  the  sale,  but  not  of  acts 
which  a  cash  purchaser  is  required  to  per- 
form after  the  sale  and  as  a  condition  pre- 
cedent -to  his  right  to  a  deed.  Cornahan  v  Sie- 
ber  Cattle  Co.  [Colo.]  82  P.  592.  A  tax  deed  is 
at  least  prima  facie  evidence  that  the  grantee 
named  therein  was  the  purchaser  or  his  suc- 
cessor in  interest.  Whether  §  1444,  which 
makes  deed  conclusive  on  this  point,  is  con- 
stitutional, not  decided.  Farmers'  Loan  & 
Trust  Co.  V.  Wall  [Iowa]  106  N.  W.  160.  A 
tax  deed  which  follows  the  form  prescribed 
by  statute  is  sufficient  and  is  prima  facie  evi- 
dence that  the  tax  proceedings  were  regular 
and  that  every  step  necessary  to  the  validity 
of  the  deed  was  taken.  Gibson  v.  Hammer- 
burg  [Kan.]  83  P.  23.  A  duly  recorded  tax 
deed  to  the  state,  made  pursuant  to  Act  No 
85,  p.  130,  of  1888,  and  showing  on  its  face 
that  all  the  statutory  requirements  have 
been  observed,  must  be  received  as  prima 
facie  evidence  of  a  valid  sale.  Iberia  Cy- 
press Co.  V.  Thorgeson  [La.]  40  So.  682  The 
Michigan  statutes,  making  an  auditor's  deed 
to  unredeemed  tax  lands  prima  facie  proof 
of  the  regularity  of  proceedings,  are  held 
S?  ISSl  »^T^  ?«6?  repealed  by  the  legislation 
of  1881  and  1882.     Hoffman  v.  H.  M.  Loud  & 

IoTn  w"4l4''°k^™"'•^''  ^^t.  Leg.  N.  356, 
104  N  W.  424.  A  properly  executed  and  ac- 
knowledged tax  deed  is  prima  facie  ev^^ence 
that  the  necessary  preceding  steps  in  the  tax 
proceedings  were  duly  taken,  and  such  deed 
cannot  be  defeated  unless  it  Is  pleaded  and 
proved  that  some  essential  act  was  omitLd 
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facie  evidence  of  title  in  the  holder."  Statutes  which  so  provide  are  valid,"  and  a 
statute  changing  the  rule  cannot  be  made  retroactive."  The  common  law  rule  of 
evidence  must  be  applied  to  all  tax  conveyances  when  the  statute  has  failed  to  pre- 
scribe any  other.^" 

A  tax  deed  issued  under  a  sale  for  taxes  for  the  year  1860,  in  one  of  the  Con- 
federate states,  is  void,  for  the  reason  that  payment  by  the  purchaser  of  taxes  for 
two  years  following  the  sale  was  a  condition  precedent  to  the  obtaining  of  a  deed, 
and  such  taxes,  being  in  aid  of  the  Confederate  government,  were  illegal."  It  will 
be  presumed,  in  the  absence  of  a  contrary  showing,  that  the  holder  of  the  deed 
actually  paid  such  taxes,^^  and  since  they  were  levied  by  a  de  facto  government, 
they  cannot  be  treated  as  having  never  been  paid  merely  because  of  their  illegality.^* 

(§  14)  D.  Remedies  of  original  owner. "^^ — The  remedies  usually  pursued  are 
actions  at  law  to  recover  the  property  sold  or  suits  in  equity  to  cancel  the  tax  sale 
and  deed  or  to  remove  clouds  from  title.^'  One  bringing  such  action  or  suit  must 
show  himself  free  from  laches,^"  and  must  allege  and  prove  title  in  himself.^^  The 
grounds  of  invalidity  of  the  taxes  relied  on  must  also  be  sufficiently  alleged  and 
proved.^*     Where   grounds  for  cancellation   are  specified  by   statute,    a   statutory 


A  mere  irregularity  Tvill  not 'defeat  thie  deed. 
O'Keefe  v.  Dillenbeck  [Okl.]  83  P.  540. 
Where  treasurer's  deed  recited  that  tax  sale 
was  conducted  in  the  manner  provided  by 
law,  this  was  sufficient  to  overcome  a  return 
made  by  him,  though  not  required,  reciting 
a  sale  of  160  acres  in  bulk  instead  of  in  40 
acre  tracts.  Stoll  v.  Griffith  [Wash.]  82  P. 
1025.  No  defect  In  a  sheriff's  affidavit  to  a 
list  of  sales  of  land  for  taxes  will  invalidate 
a  tax  deed  made  under  Code  1899,  c.  31.  Day 
V.  Bay  [W^.  Va.]  52  S.  E.  1013.  Where  de- 
fendant in  ejectment  relied  on  tax  deeds,  the 
fact  that  she  set  out  in  her  answer  all  the 
steps  required  for  the  validity  of  her  deed 
did  not  affect  the .  presumption  of  validity 
created  by  Rev.  St.  1898,  §  1176,  so  as  to  re- 
quire proof  of  the  regularity  of  the  proceed- 
ings as  a  condition  precedent  to  the  intro- 
duction of  her  deeds  in  evidence.  Preston  v. 
Thayer  [Wis.]   106  N.  W.  672. 

17.  Tax  deed  made  prima  facie  case  for 
plaintiff  in  ejectment.  Rowland  v.  Bskland 
[Wash.]  82  P.  599.  A  purchaser  at  a  tax  sale 
has  equitable  title  after  confirmation  of  the 
sale  with  right  to  a  deed,  hence  the  fact 
that  deed  was  Issued  by  wrong  person  is  im- 
material in  an  ejectment  suit  by  the  owner. 
Gavin  v.  Ashworth  [Ark.]  &1  S.  W.  303.  A 
tax  deed,  executed  when  Rev.  St.  1881,  § 
6480,  was  in  force,  is  prima  facie  evidence  of 
the  regularity  of  the  sale  and  prior  proceed- 
ings and  of  a  valid  fee  simple  title.  May  v. 
Dobbins  [Ind.]  77  N.  E.  353.  A  tax  deed  to 
the  state  containing  the  proper  and  neces- 
sary recitals  is  prima  facie  evidence  of  ab- 
solute title  in  the  state,  which  would  cut  off 
the  lien  of  a  prior  mortgage,  and  the  mort- 
gagee cannot  question  the  title  of  a  grantee 
of  the  state  on  the  ground  that  such  grantee 
never  completed  the  purchase  from  the  state. 
Erie  County  Sav.  Bank  v.  Clyde,  94  N.  T.  S. 
737. 

18.  it  is  competent  for  the  legislature  to 
change  the  common  law  rule  by  making  a 
tax  deed  prima  facie  evidence  of  the  regu- 
larity of  proceedings  of  the  officials  and  acts 
of  the  purchaser  necessary  to  warrant  issu- 


ance of  a  deed.  Carnahan  v.  Sieber  Cattle 
Co.  [Colo.]  8,2  P.  592.  It  is  competent  for  the 
legislature  to  make  a  tax  deed  conclusive 
evidence  tha't  the  sale  was  conducted  in  the 
manner  required  by  law.  Code  §  1444,  part 
3,  is  valid,  and  under  it  the  deed  is  conclu- 
sive evidence  that  payment  was  properly 
made  at  the  sale.  Farmers'  Loan  &  "Trust 
Co.  V.  Wall    [Iowa]    106  N.  W.   160. 

19.  The  assurance  held  out  by  the  state 
to  purchasers  at  tax  sales  under  the  revenue 
laws  of  1890,  as  amended  in  1891,  that  the 
tax  certificates  and  tax  deeds  would  be  prima 
facie  evidence  of  the  regulai*ity  of  tax  pro- 
ceedings, though  relating  to  the  remedy, 
constituted  a  substantial  inducement  to  the 
purchase  and  entered  into  the  contract  with 
the  state,  so  materially  affecting  its  value 
that  it  cannot  be  taken  away  by  subsequent 
legislation  without  affecting  its  value. 
Blakemore  v.  Cooper  [N.  D.]  106  N.  W.  566. 

20.  Lamberida  v.  Barnum  [Tex.  Civ.  App.] 
90  S.  W.  698. 

21.  Construing  Miss.  Rev.  Code  1857,  c.  3, 
art.  39,  and  art.  43.  Day  v.  Smith  [Miss.]  39 
So.  526. 

22.  Such  payment  being  required  by  law,  it 
will  be  presumed  that  the  de  facto  officials 
did  their  duty  as  required  by  the  de  facto 
government  then  in  existence.  Day  v.  Smith 
[Miss.]    39   So.    526. 

23.  Day  v.   Smith   [Miss.]    39  So.   526. 

24.  See  4  C.  L..  1650,  Cancellation  and 
quieting  title. 

25.  A  tax  deed  issued  under  a  void  sale 
should  be  cancelled  as  a  cloud  on  title.  Sale 
on  assessment  under  Madison  act  (Laws  1888, 
p.  24.  c.  9)  is  void.  Scarborough  v.  Elmer 
[Miss.]   40  So.   69. 

26.  Plaintiffs  in  suit  to  cancel  tax  deed 
held  not  barred  by  laches  where  heirs  of 
agent  for  payment  of  taxes  had  taken  out 
deed  under  purchase  by  agent,  and  had 
claimed  under  deed  9  years,  but  without  no- 
tice, and  had  held  possession  under  such 
deed  only  3  years  before  commencement  of 
suit.  Siers  v.  Wiseman  [W.  Va.]  52  S.  E. 
460. 
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ground  for  relief  must  be  made  to  appear.^'  A  sale  Tinder  a  judgment  for  taxes 
vill  be  set  aside  for  inadequacy  of  price,  so  gross  as  to  shock  the  moral  sense,  where 
a  valid  judgment  and  sale  divests  the  title  of  the  owner.^"  A  tax  deed  which  has 
been  of  record  for  the  limitation  period  will  not  be  set  aside  because  the  considera- 
tion named  is  apparently  excessive,  if  the  excess  can  be  accounted  for  by  a  liberal 
construction  of  the  recitals  of  the  deed.^^  TMiere  the  validity  of  a  tax  sale  is  at- 
tacked in  a  suit  in  equity  before  the  deed  to  the  purchaser  is  executed  and  recorded, 
and  the  regularity  of  the  tax  proceedings  is  put  in  issue  by  proper  pleadings,  the 
burden  is  upon  the  purchaser  to  show  substantial  compliance  with  the  statutes.'^ 
This  rule  is  not  changed  by  the  fact  that  the  deed  to  the  purchaser  is  recorded 
pending  the  suit.^^ 

A  state  being  a  necessary  party  to  a  suit  to  set  aside  a  tax  deed  in  which  it 
is  grantee,  such  suit  cannot  be  maintained  in  the  absence  of  a  statute  authorizing 
suit  against  the  state  for  that  purpose.^* 


27.  Allegations  and  proof  of  ownership 
under  a  deed  and  possession  thereunder  held 
sufficient  to  support  bill  to  set  aside  a  tax 
deed.  Glos  v.  Garrett,  219  111.  208,  76  N.  E. 
373.  In  a  suit  to  set  aside  a  tax  deed,  proof 
of  possession  under  claim  of  ownership  by 
virtue  of  a  quitclaim,  at  the  time  of  filing 
the  bill.  Is  sufficient.  Proof  that  plaintiff's 
agents  went  on  the  land  under  a  quitclaim 
deed,  fenced  It,  and  put  up  a  "for  sale"  sign, 
the  same  day  the  bill  was  filed,  held  suffi- 
cient proof  of  0"wnership  and  possession. 
Glos  V.  Davis,  216  111.  532,  75  N.  E.  208.  In 
Illinois,  one  in  whose  name  property  has 
been  assessed  for  taxes  may  object  to  judg- 
ment and  sale  for  taxes  without  alleging 
or  proving  interest  in  the  property.  Chi- 
cago &  B.  I.  R.  Co.  V.  People,  218  111.  463,  75 
N.  B.  1021. 

28.  Allegations  of  complaint  in  action  to 
set  aside  tax  sale  and  deed  held  insufficient 
to  show  that  there  "was  no  assessment. 
Scott  &  Barrett  Mercantile  Co.  v.  Nelson 
County  [N.  D.]  104  N.  W.  528.  An  allega- 
tion in  a  pleading  that  a  tax  collector  has 
certified  certain  facts  gives  rise  to  the  pre- 
sumption that  the  acts  certified  to  have  been 
done,  and  a  pleading  attacking  the  validity 
of  a  sale  by  the  officer  must  show  affirma- 
tively the  omission  of  some  essential  act. 
Ky.  St.  1903,  §§  3760,  4030.  Alexander  v.  Aud 
[Ky.]  88  S.  W.  1103.  Where  a  tax  deed  is 
sought  to  be  set  aside  on  the  ground  that  the 
vendee  therein  was  the  agent  of  the  former 
owner  to  pay  the  taxes  on  the  land  convey- 
ed, the  burden  is  on  the  party  seeking  to  set 
aside  such  deed  to  prove  such  agency.  Day 
v.  Fay  [W.  Va.]  52  S.  B.  1013.  Where  the 
state  acquires  title  by  a  tax  sale  and  failure 
of  the  owner  of  the  land  to  redeem,  and 
plaintifE,  in  an  action  of  trespass,  acquires 
the  state's  title,  defendant  claiming  under 
the  former  owner  and  asserting  that  the  tax 
sale  was  void  because  the  assessment  was 
against  a  dead  man  must  prove  the  death 
of  the  person  to  whom  the  land  was  assessed 
prior  to  the  assessment.  Iberia  Cypress  Co 
v.  Thorgeson  [La.]  40  So.   682. 

29.  Under  Tax  Law  1896,  c.  908,  §  132, 
which  provides  for  cancellation  of  tax  cer- 
tificates or  conveyances  for  defects  in 
proceedings  affecting  the  jurisdiction  on 
constitutional    grounds,    failure    of    the    as- 


sessors to  sign  the  verification  to  the 
judgment  roll  is  not  ground  for  cancellation. 
Jackson  v.  Rowe,  106  App.  Div.  65,  94  N.  T.  S. 
568;  Id.,  106  App.  Div.  614,  94  N.  T.  S.  574. 
Under  Gen.  Tax  Law  §  70,  providing  that  no 
sales  shall  be  set  aside  after  confirmation 
except  where  the  taxes  are  paid  or  the  prop- 
erty was  exempt  where  petitioner's  attorney 
asked  the  county  treasurer  concerning  delin- 
quent taxes  for  the  purpose  of  bringing  suit 
and  was  told  the  taxes  had  been  rejected, 
there  was  no  estoppel  by  reason  of  which 
petitioners  would  be  entitled  to  have  a  de- 
cree of  sale  set  aside  Bullock  v.  Auditor 
General  [Mich.]  12  Det.  Leg.  N.  668,  105  N. 
W.  542.  Under  Gen.  Tax  Law  §  98,  a  certifi- 
cate that  no  taxes  are  charged  against  land, 
and  payment  of  taxes  due  at  time  of 
presentation  of  the  certificate,  prevents 
a  transfer  of  the  property  by  the  auditor 
general.  Held,  where  the  certificate  was 
not  presented,  and  no  application  made 
to  withhold  a  conveyance,  the  certifi- 
cate did  not  entitle  the  owner  to  re- 
deem, after  sale.  Id.  Under  Comp.  Laws 
§  3921,  authorizing  the  auditor  general  to  set 
aside  a  tax  sale  upon  presentation  to  him 
of  a  certificate  of  no  taxes  charged  against 
the  land,  such  certificate  having  been  given 
by  the  proper  officer  within  the  time  for  pay- 
ment of  taxes  or  redemption,  where  lands 
were  sold  in  1893,  remained  state  tax  lands 
until  1904,  were  then  sold,  and  relator  ac- 
quired original  title  in  1901,  and  a  certificate 
that  no  taxes  were  charged  against  the  land 
for  the  preceding  5  years,  relator  was  not 
entitled  to  have  the  sale  set  aside.  Welever 
V.  Auditor  General  [Mich.]  12  Det  Lea-  N 
1005,  106  N.  W.  736. 
^^30.     State   V.   Elliott    [Mo.   App.]    90   S.   W. 

31.  As  by  assuming  that  statutory  fees 
tor  the  issuance  and  recording  of  the  deed 
have      been      included.     Kennedy      v       Scott 

the  total  payments  for  subsequent  taxes 
made  by  the  holder  of  the  tax  sale  certificate 
but  fails  to  show  the  amounts  paid  for  sen: 
arate  years,  the  amount  named  in  the  le^d 
as  the  consideration  will  not  be  deemtd  ex- 
cessive If  it  can  be  accounted  for  by  anv  an 
portionment  of  such  taxes  among  the  4v' 
oTtVr^e^ef  "ir  '=°°^'^'^"'  -"''  '"^^  "'^"als 
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The  owner  of  land  who  seeks  relief  from  a  tax  sale  or  deed  on  the  ground  of 
irregularities  in  the  proceedings  will  be  required  to  pay  taxes  justly  due^°  and  to  reim- 
burse the  purchaser  at  the  sale  for  proper  payments  made  by  him  in  acquiring  the 
tax  title/"  and  to  pay  the  value  of  improvements  made  in  good  faith/'  and  a  ten- 
der of  the  amount  to  which  the  purchaser  is  entitled  is  necessary  to  relieve  plaintiff 
of  costs  f^  but  if  the  assessment  or  sale  for  taxes  is  absolutely  void,  reimbursement  of 
the  purchaser  is  not  a  condition  precedent  to  relief.^'    The  claimant  of  realty  un- 


32,  33.  Columbia  Finance  &  Trust  Co.  v. 
Fierbaugh  tW.  Va.]  B3  S.  E.  468. 

34.  So  held  where  suit  was  brought 
against  commissioner  of  land  office  and  state 
comptroller.  Sanders  v.  Saxton,  182  N.  T. 
477,  75  N.  E.  529. 

35.  In  an  action  to  quiet  title  brought 
against  a  tax  deed  holder  whose  deed  was 
not  recorded  within  six  months  after  its  is- 
suance, and  hence  void,  plaintiff  must  pay 
the  taxes  lawfully  assessed  against  his  land 
before  he  is  entitled  to  a  decree.  Wagner  v. 
Underbill   [Kan.]   81  P.  177. 

36.  He  must  repay  valid  taxes  paid  by  the 
purchaser  after  the  sale.  Glos  v.  Collins, 
110  111.  App.  121.  One  who  seeks  cancel- 
lation of  a  tax  deed  must  do  equity  by  re- 
imbursing the  purchaser  for  his  outlay  in 
payment  of  taxes  and  proper  charges.  Siers 
V.  Wiseman  [W.  Va.]  52  S.  B.  460.  An  own- 
er of  property,  suing  to  remove  a  void  tax 
deed  as  a  cloud  on  his  title,  will  be  required 
to  refund  to  a  purchaser  from  the  state  the 
amount  of  taxes,  with  Interest,  paid  by  him, 
but  not  penalties  or  costs  which  the  pur- 
chaser may  have  paid.  Hamilton  v.  Browns- 
ville Gaslight  Co.  [Tenn.]  90  S.  W.  159. 
Where  it  is  not  made  to  appear  that  a  tax  Ife 
void  on  its  face,  an  action  to  recover  land 
sold  for  taxes  cannot  be  maintained  without 
payment  or  tender  to  the  person  claiming 
under  the  tax  title,  the  amount  of  the  tax, 
with  interest,  penalties,  and  costs,  for  which 
the  land  was  sold.  Moyer  v.  Foss  [Wash.] 
83  P.  12.  Where  a  decree  is  entered  upon  a 
bill  to  set  aside  a  tax  deed,  complainant  need 
only  pay  to  the  holder  of  the  tax  title  the 
amount  paid  at  the  sale,  subsequent  taxes 
and  costs,  with  interest  thereon  from  the 
date  of  the  sale  to  the  date  of  the  decree. 
Woodard  v.  Glos,  113  111.  App.  353.  Where  in 
suit  to  clear  title  of  tax  deed  the  complaint 
shows  that  defendant  paid  taxes  and  receiv- 
ed a  deed,  and  tenders  money  into  court  to 
reimburse  defendant  for  all  payments  and 
statutory  interest,  equity  will  not  decree  a 
clear  title  until  defendant  has  been  reim- 
bursed. Hole  V.  Van  Duzer  [Idaho]  81  P. 
109.  Where  landowner  seeks  cancellation  of 
tax  deed  on  ground  of  assessment  of  sep- 
arate tracts  en  masse,  and  that  land  was  sold 
for  personal  taxes,  the  deed  being  void, 
plaintiff  will  be  required  to  pay  the  pur- 
chaser the  amounts  paid  out  by  him,  and 
also  statutory  interest  and  penalties.  Elder 
V.  Chaffee  County  Com'rs,  33  Colo.  475,  81  P. 
244.  A  holder  of  a  tax  deed  conveyed  to  his 
wife  an  undivided  one-third  interest  pending 
suit  to  set  the  deed  aside.  The  decree  pro- 
vided that  the  owner  should  pay  the  aniount 
due  the  purchaser  into  court  for  the  benefit 
of    such    purchaser    and    his    assigns.     Held 


such   decree  proper  as  to  the  wife.     Glos  v. 
Ambler,  218  111.  269,  75  N.  B.  764. 

In  ejectment  against  holder  of  tax  title, 
though  defendant's  answer  was  stricken  as 
frivolous,  he  could  pr6ve  tlie  expenditures 
which  he  was  entitled  to  be  repaid  in  case 
his  deed  should  be  set  aside.  Stephenson  v. 
Doollttle,  123  Wis.  36,  100  N.  W.  1041.  In  an 
action  of  ejectment  by  the  holder  of  a  tax 
deed,  the  defense  that  defendants  were  in 
adverse  possession  of  the  land  when  the  tax 
lien  was  foreclosed,  and  that  they  had  no  no- 
tice of  the  foreclosure,  is  not  available  with- 
out a  tender  of  the  taxes  Justly  due  and  paid 
by  plaintiff.  Rowland  v.  Eskland  [Wash.] 
82  P.   599. 

37.  One  claiming  under  a  tax  title,  not 
void  on  its  face,  is  entitled  to  adduce  proof 
of  improvements  made  In  good  faith  and 
have  that  issue  determined.  Lamberlda  v. 
Barnum    [Tex.   Civ.  App.]    90  S.   W.    698. 

38.  In  order  to  throw  costs  on  defendant 
In  a  suit  to  set  aside  a  tax  title,  plaintiff 
must,  before  commencement  of  the  suit,  ten- 
der the  whole  amount  paid  at  the  tax  sale, 
with  subsequent  taxes, 'costs,  and  interest, 
and  keep  such  tender  good  by  bringing  the 
money  into  court.  Tenders  to  one  defendant 
and  to  counsel  of  the  other  held  sufficient  to 
warrant  apportionment  of  I'osts  between 
them.  Glos  v.  Garrett,  ^19  111.  208,  76  N.  E. 
373.  A  tender  by  a  receiver  appointed  in  a 
suit  for  an  accounting  against  trustees,  to 
the  holder  of  tax  deeds,  inures  to  the  bene- 
fit of  the  beneficiaries  who  are  parties  plain- 
UfC  in  a  suit  to  set  aside  the  tax  deeds.  Glos 
V.  Ambler,  218  111.  269,  75  N.  E.  764.  A  ten- 
der before  suit,  and  an  allegation  in  the  bill 
of  willingness  to  pay  any  amount  which 
shall  be  found  due,  kept  good  by  paying  in- 
to court  the  amount  found  due  by  .the  decree, 
stops  interest  on  the  amount  and  throws 
costs   on   defendant.     Id. 

39.  Reimbursement  of  the  purchaser  at 
the  tax  sale  is  not  a  condition  precedent  to 
the  vacation  of  an  absolutely  void  tax  deed. 
Code  1899,  c.  31,  §  25,  does  not  require  such 
payment  where  sale  was  unauthorized. 
Barnes  v.  Bee,  138  F.  476.  Reimbursement  to 
purchaser  at  void  sale,  taxes  having  been 
paid  by  owner,  is  not  necessary  in  order  to 
have  tax  deed  set  aside.  Glos  v.  Shedd,  218 
111.  209,  75  N.  B.  887.  The  holder  of  a  tax 
deed  based  on  a  sale  for  taxes  assessed  to 
one  not  the  owner  of  the  land  sold,  the 
owner  having  no  notice,  actual  or  construc- 
tive, of  the  sale,  is  not  entitled  to  reim- 
bursement. Posey  V.  Ducros  [La.]  39  So.  26. 
The  owner  of  property  sold  at  an  invalid  tax 
sale  is  under  no  obligation  to  pay  the  pur- 
chaser assessments  which  he  never  owed  and 
for  which  his  property  was  not  liable  as  a 
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der  a  voidable  tax  deed  who  has  obtained  a  decree  quieting  title  against  the  holder 
of  an  earlier  tax  deed,  which  is  also  voidable,  upon  being  defeated  in  ejectment  by  the 
original  owner,  is  not  entitle  to  recover  anything  on  account  of  taxes  paid  by  the 
grantee  in  the  first  tax  deed.*** 

Where  a  judgment  and  sale  are  set  aside,  it  is  error  to  give  the  purchaser  a  lien 
on  the  land  for  the  amount  of  his  bid,  thereby  including  costs  not  properly  charge- 
able to  the  owner.*^  As  against  such  error,  a  motion  to  set  the  judgment  aside,  with 
a  tender  of  proper  costs  and  taxes,  is  the  proper  remedy.*^ 

Limitations.*^ — Title  by  prescription  under  general  limitation  statutes  is  else- 
where treated.**  There  are  in  many  states  special  limitation  statutes  prescribing 
the  period  within  which  proceedings  attacking  the  validity  of  tax  proceedings  must 
be  brought.  Possession  by  the  holder  of  the  tax  title  for  the  period  prescribed  gives 
title  and  bars  an  action  of  recovery  by  the  owner,*^  even  though  the  tax  deed  under 
which  the  land  is  claimed  is  in  fact  void,*"  if  such  deed  is  valid  on  its  face.*^  Such 
statutes  begin  to  run  only  from  the  date  of  possession  under  the  deed.*'  A  valid 
assessment,*^  judgment,^"  and  sale^^  are  essential  to  the  acquisition  of  title  under 
these  statutes.  Being  of  a  special  character,  they  are  applicable  only  in  cases  shown 
to  be  included  within  their  terms.^^     In  Colorado  the  recording  of  a  subsequent 


condition   precedent  to   relief  from   the   sale. 
Glos  V.   Collins,   110  111.  App.    121. 

40.  Decree  quieting  title  against  defend- 
ant does  not  add  his  claim  to  that  already 
possessed  by  plaintiff.  Lock^vood  v.  Meade 
Land   &   Cattle   Co.    fKan.]    81   P.    496. 

41.  Where  owner  -vyas  on  land  but  did  not 
appear  in  suit,  service  being  by  publication, 
he  "was  not  chargeable  ■with  costs  of  citation, 
etc.  Crosby  v.  Terry  [Tex.  Civ.  App.]  91  S. 
W.   652. 

42.  Not  a  motion  to  retax  costs.  Crosby 
V.  Terry   [Tex.  Civ.  App.]    91  S.  W.   652. 

43.  See  4  C.  L.   1650,   n.  30. 

44.  See  Adverse  Possession.  5  C.  L.  45. 

45.  Open,  continuous,  adverse  possession 
of  land  under  a  tax  deed  for  the  period  with- 
in Tvhich  an  action  against  the  purchaser  at 
the  sale  must  be  brought  for  the  recovery 
of  the  land,  gives  title.  Kirby's  Dig.  §  5061, 
requires  2  years'  possession.  Carpenter  v. 
Smith  [Ark.]  88  S,  W.  976.  In  Arkansas,  two 
years  open,  continuous,  exclusive,  and  ad- 
verse possession  under  a  donation  deed  gives 
title.  Sibly  v.  Gomillion  [Ark.]  91  S.  W.  22. 
Ejectment  suit  by  owner  is  barred  where  5 
years  have  elapsed  since  confirmation  of  tax 
sale.  Gavin  v.  Ashworth  [Ark.]  91  S.  "W.  303. 
In  Oklahoma,  where  a  purchaser  at  a  taji 
sale  has  gone  into  possession  under  a  prop- 
erly acknowledged  and  recorded  tax  deed, 
no  action  can  be  brought  by  the  former  own- 
er or  owners,  or  anyone  claiming  under  them, 
unless  within  one  year  after  the  recording 
of  the  deed.  O'Keefe  v.  Dillenbeck  [Okl.] 
83  P.  540.  A  tax  deed  is  a  "deed"  within  the 
meaning  of  Rev.  St.  1895,  art.  3342,  and  will 
support  the  5  year  limitation  statute  with- 
out proof  of  steps  preliminary  to  sale.  Lam- 
berida  v.  Barnum  [Tex.  Civ.  App.]  90  S  W 
698. 

46.  Carpenter  v.  Smith  [Ark.]  88  S. 
W.   976;   P^oss  v.   Royal    [Ark.]    91   S.   W.   178. 

47.  A  void  tax  deed,  if  valid  on  its  face 
and  taken  in  good  faith,  constitutes  color  of 
title  under  which  absolute  title  may  be  ac- 
quired after  the  lapse  of  the  limitation  peri- 
od.    Under    Mills'    Ann.    St.    §    3904,    complete 


title  is  acquired  when  tax  title  is  not  at- 
tacked for  5  years.  Williams  v.  Conroy 
[Colo.]  83  P.  959.  The  Arkansas  two  year 
statute  of  limitations  does  not  run  under  a 
tax  deed  void  for  uncertainty  in  the  descrip- 
tion. Dickinson  v.  Arkansas  City  Imp.  Co. 
[Ark.]    92   S.   W.    21. 

48.  As  so  construed  the  2  year  statute  is 
not  unreasonable.  Ross  v.  Royal  [Ark.]  91 
S.  D.   178. 

49.  A  statute  requiring  an  action  to  re- 
cover land  sold  for  taxes  or  to  set  aside  a 
tax  deed  to  be  brought  within  three  years 
after  filing  of  the  tax  deed  has  no  applica- 
tion to  a  case  where  the  sale  was  void  for 
want  of  an  assessment.  Such  statutes  can- 
not cure  jurisdictional  defects  in  the  pro- 
ceedings, as  where  there  was  no  good  de- 
scription in  the  assessment.  Moran  v. 
Thomas  [S.  D.]  104  N.  W.  212;  Jackson  v. 
Bailey  [S.  D.]  104  N.  W.  268.  One  who 
claims  title  under  a  sale  for  delinquent 
taxes  has  the  burden  of  proving  that  the 
taxes  were  duly  assessed,  that  they  were  a 
charge  on  the  land,  and  the  necessary  steps 
preliminary  to  the  sale  were  duly  taken. 
Lamberida  v.  Barnum  [Tex.  Civ.  App.]  90  S. 
W.  698.  Any  such  proof  of  tax  deed  will 
support   3-years   limitation   statute.     Id. 

50.  A  statute  of  limitations  is  not  put  in 
operation  in  favor  of  a  party  claiming  un- 
der a  tax  sale  unless  there  is  a  valid  judg- 
ment. Statute  limiting  time  for  bringing 
suit  to  set  aside  sale  held  not  operative. 
Holmes   v.  Laughren    [Minn.]    105  N.   W.   558. 

51.  Prescription  does  not  run  in  favor  of 
a  tax  title,  against  an  owner  in  possession, 
where  the  tax  deed  is  based  on  a  sale  for 
taxes  assessed  to  one  not  the  owner  of  the 
land,  the  latter  having  no  notice,  actual  or 
constructive,  of  the  sale.  Posey  v  Ducros 
[La.]    39   So.   26. 

5a  B.  &  C.  Comp.  §§  3146,  3128.  that  an 
action  to  recover  land  sold  for  taxes  shall  be 
commenced  within  three  years,  do  not  ap 
ply  to  suits  to  quiet  title  or  determine  ad- 
verse claims.  Mount  v.  McAulay  [Or  1  R!!  p 
529.     B.  &  C.  Comp.  §  3135,  that  no  action  To 
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deed  to  the  same  property  within  the  limitation  period  does  not  alone  bar  the  rights 
of  the  holder  of  the  first  tax  deed."'  The  Louisiana  prescription  of  three  years 
against  actions  to  annul  tax  sales  is  held  applicable  where  the  property  in  question 
was  assessed  to  one  who  had  no  color  of  title  and  was  sold  without  notice  to  the  own- 
er, the  owner  having  never  been  in  actual  possession  and  having  never  paid  taxes  on 
the  property."*  The  prescription  law,  so  applied,  is  held  not  invalid  as  depriving  the 
owner  of  his  property  without  due  process  of  law.^'* 

(§  14)  E.  Acquisition  of  title  hy  state  and  transfer  thereof.^" — Provision  is 
usually  made  for  pui-chase  and  acquisition  of  title  by  the  state  or  municipality 
where  there  is  no  other  purchaser."''  In  the  acquisition  of  such  title,'^  and  in  the 
assignment  thereof,""  or  in  the  sale  of  lands  so  acquired,""  statutory  provisions  must 
be  closely  followed.  Former  owners  of  land  held  by  the  state,  who  petition  for  a 
sale  thereof  by  the  state,  are  estopped  to  assert  an  invalidity  in  the  sale  to  the  state 
as  against  the  purchaser  from  the  state."^  The  record  in  the  county  clerk's  office  of 
a  certificate  of  sale  for  taxes  to  the  municipality  itself  is  notice  to  subsequent  pur- 
chasers not  only  of  the  lien  of  the  taxes  for  which  the  sale  was  had,  but  also  of  sub- 
sequent taxes  assessed  prior  to  the  actual  redemption  of  flie  property."^  Where 
property  has  been  forfeited  or  adjudicated  to  the  state  for  nonpayment  of  taxes,  and 
the  state  continues  to  assess  the  same  property  to  the  owner  and  collect  taxes  there- 
on for  a  series  of  years,  equity  will  treat  the  transaction  as  a  waiver  of  the  prior 
supposed  forfeiture  or  adjudication.^^ 


set  aside  a  tax  sale,  or  quiet  title  to  land,  or 
remove  a  cloud,  shall  be  brought  unless 
Tvithin  two  years  from  the  date  of  record 
of  the  sheriff's  deed,  is  to  be  construed  in 
connection  with  Laws  1901,  pp.  72,  73,  §§  3,  4, 
and  has  reference  only  to  lands  bid  in  by 
counties  at  delinquent  sales.     Id. 

.53.  Title  of  first  holder  having  become  ab- 
solute, he  can  attack  title  of  holder  of  sec- 
ond deed  within  5  years,  though  such  deed 
was  recorded  before  his  title  became  com- 
plete.    Williams  v.  Conroy  [Colo.]   83  P.  959. 

54.  Const.  1898,  art.  233.  Terry  v.  Heisen 
[La.]    40    So.    461. 

55.  Terry  v.  Heisen   [La.]   40  So.  461. 

56.  See  4  C.  L.  1648.  n.  4a  et  seq. 

57.  A  tax  sale  to  the  state  vests  title  in 
the  state  if  the  owner  does  not  redeem  with- 
in a  year.  Iberia  Cypress  Co.  v.  Thorgeson 
[La.]    40    So.    682. 

58.  Deed  to  commissioners  after  tax  sale, 
properly  acknowledged  before  a  justice  of 
the  peace,  is  essential  to  title  in  the  coun- 
ty.    Canole  v.  Allen,  28  Pa.  Super.  Ct.  244. 

59.  Under  2  Mills'  Ann.  St.  §  3888,  a  coun- 
ty clerk  has  no  power  to  assign  a  certificate 
of  sale  to  the  county  except  within  3  years 
after  the  date  thereof.  Carnahan  v.  Sieber 
Cattle  Co.  [Colo.]  82  P.  592.  In  Nebraska, 
tax  sale  certificates  owned  by  the  state  or 
any  county  or  city  cannot  be  legally  sold  for 
an  amount  less  than  that  due  thereon. 
[Laws  1903,  p.  502,  c.  75,  §  26]  (State  v.  Fink 
[Neb.]  104  N.  W.  1059),  and  the  amount  due 
is  to  be  determined  by  adding  to  the  face 
of  the  certificate  interest  at  the  rate  provid- 
ed by  the  act  §  27  of  c.  75  of  Laws  1903  (Id), 
la  Kansas  a  county  clerk  is  not  authorized 
to  issue  a  tax  deed  to  the  assignee  of  a  tax 
sale  certificate  unless  the  assignment  is  in- 
dorsed thereon  or  attached  thereto  (Morris  v. 
Bird    [Kan.l    81  P.   185),   and   a   tax  deed  is 


sued  to  one  other  than  the  original  holder 
of  the  tax  sale  certificate,  that  does  not  show 
an  assignment  to  such  person,  is  void  on  its 
face   (Id.). 

60.  In  "Washington,  county  commissioners 
may  require  a  sale  of  lands  acquired  by  the 
county  in  tax  foreclosure  proceedings  to  be 
subject  to  confirmation  by  the  board.  Phil- 
lips V.  Welts  [Wash.]  82  P.  737.  A  purchas- 
er at  a  tax  sale  by  commissioners  must  show 
the  several  jurisdictional  steps  necessary  to 
vest  title  in  the  commissioners,  the  public 
sale  by  the  commissioners  to  himself,  and 
the  execution  and  delivery  of  deeds  by  the 
several  officers.  Canole  v.  Allen,  28  Pa.  Sup- 
er. Ct.  244.  In  Ne^v  Jersey,  land  "which  has 
already  been  bought  by  a  municipality  at  a 
tax  sale  need  not  be  sold  for  subsequent 
taxes.  Under  act  Feb.  24,  1882.  Maginnis 
V.  Borough  of  Rutherford  [N.  J.  Law]  63  A. 
16.  Land  sold  for  taxes  was  bid  in  by  the 
state  in  1848,  but  no  deed  issued  until  1855. 
A  sale  by  the  county  in  1852  was  unauthor- 
ized, tlie  levy  thereof  having  been  made  be- 
fore the  redemption  period  liad  expired,  and 
the  sale  and  deed  by  the  county  being  prior 
to  acquisition  of  title  by  the  state.  Raquette 
Falls  Land  Co.  v.  Hoyt,  109  App.  Div.  119, 
95  N.   Y.  S.  1029. 

61.  Especially  where  the  petition  was 
more  than  2  years  after  the  first  sale,  and 
Tax  Law  1896,  c.  908,  §  131,  makes  a  con- 
veyance by  the  comptroller  conclusive  aft- 
er 2  years.  Jackson  v.  Rowe,  106  App.  Div. 
65,  94  N.  T.  S.  568;  Id.,  106  App.  Div.  614,  94 
N.   Y.  S.   574. 

62.  Since  land  bought  by  municipality  at 
tax  sale  need  not  be  sold  for  subsequent 
taxes  under  act  Feb.  24,  1882.  Maginnis  v. 
Borough  of  Rutherford  [N.  J.  Law]   63  A.  16. 

63.  Booksh  v.  A.  Wilbert  Sons  Lumber  & 
Shingle  Co.   [La.]   39  So.  9. 
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§  15.  Inheritance  and  transfer  taxes.  A.  Nature  of ,  and  power  to  impose.^^ — 
The  term  "inheritance  tax"  is  almost  universally  used  to  describe  a  tax  on  the 
right  of  succession,  whether  by  operation  of  law,  by  will,  or  by  grant.'''*  This  right 
of  succession  is  not  a  natural  right  but  a  privilege  granted  by  the  state,  and  there- 
fore subject  to  such  restrictions  and  burdens  as  the  state  sees  fit  to  impose.*'  It 
follows  from  what  has  been  said  that  an  inheritance  tax  is  not  a  tax  on  property 
but  on  the  transfer  or  right  of  succession;"''  hence,  constitutional  requirements  of 
equality  and  uniformity  do  not  apply  in  the  manner  in  which  they  are  applicable 
to  ad  valorem  property  taxes.'*  Thus,  a  state  may  legally  exempt  from  the  tax  es- 
tates below  a  certain  value,  while  taxing  others,"'  may  classify  the  taxable  estates 
according  to  value  and  apply  thereto  a  progressive  rate,'"  may  discriminate  between 
blood  relatives  and  strangers  to  the  blood,'^  or  may  make  no  distinction  between 
them  or  between  lineal  and  collateral  descendants.'"'  Inlieritance  taxes  are  ex- 
pressly authorized  by  some  state  constitutions,^"  but  express  authorization  has  been 
held  unnecessary.'''* 

The  Jfew  York  stock  transfer  stamp  tax  law  is  held  valid,  the  tax  imposed  being 
on  the  transfer  of  property  and  not  upon  property.''^  The  act  does  not  violate  con- 
stitutional requirements  as  to  due  process  or  equal  protection  of  laws."     It  applies 


64.     See   4    C.   L.    1651. 

85.  The  title  of  act  of  Mar.  6,  1901,  "An 
act  relating  to  the  taxation  of  inheritances,", 
etc.,  is  broad  enough  to  cover  taxes  on  trans- 
fers by  "Will  or  otherwise  than  by  operation 
of  law.  In  re  White's  Estate  [Vi^ash.]  84  P. 
S31. 

66.  Inheritance  taxes  are  not  taxes  upon 
property  but  upon  the  transmission  of  prop- 
erty or  the  right  to  acquire  property  by  will 
or  descent,  which  is  not  a  natural  right  but  a 
privilege  accorded  by  the  state.  In  re  Hlck- 
ok's  Estate   [Vt.]    62   A.   724. 

67.  State  v.  Bazille  [Minn.]  106  N.  W.  93; 
In  re  Hull's  Estate,  97  N.  Y.  S.  701.  The  in- 
heritance tax  is  not  a  tax  on  property  but  a 
bonus  or  premium  which  the  state  exacts  on 
the  transmission  of  property  by  will  or  de- 
scent. Succession  of  Kohn  [La.]  38  So.  898; 
Succession  of  Levy  [La.]  39  So.  37.  Laws 
1901,  p.  414,  c.  54,  as  amended  Cobbey's  Ann. 
St.  Supp.  1905,  §  10,706,  upheld,  not  imposing 
a  property  tax.  State  v.  Vinsonhaler  [Neb.] 
105  N.  W.  472.  The  transfer  tax  is  imposed 
upon  the  right  of  succession  to  property  by 
means  of  a  will  or  through  the  statutes  of 
descents  and  distribution.  In  re  Lansing's 
Estate,  182  N.  Y.  238,  74  N.  E.  882. 

68.  State  V.  Bazille  [Minn.]  106  N.  W.  93. 
Collateral  inheritance  tax  law  held  not  to 
violate  Const,  c.  1,  art.  9,  requiring  all  mem- 
bers of  society  to  contribute  their  "pro- 
portion" of  taxes.  In  re  Hickok's  Estate 
[Vt.]  62  A.  724. 

69.  Exemption  of  estates  under  $2,000  in 
value  does  not  render  tax  invalid.  In  re 
Hickok's  Estate  [Vt.]  62  A.  724.  Gen.  Laws 
1905,  p.  427,  c.  288,  §  2,  which  provides  for 
computation  of  an  inheritance  tax  on  the 
"excess"  of  the  devise,  bequest,  etc.,  over 
$10,000,  held  to  mean  that  the  amount  of  the 
estate  over  the  "exemption"  of  $10,000  is  the 
basis  for  computation.  State  v.  Bazille 
[Minn.]  106  N.  W.  93.  The  statute,  so  con- 
strued, is  valid.     Id. 

70.  In  Minnesota  a  tax  Is  Imposed  only 
where  the  estate  or  property  transferred  ex- 


ceeds $10,000  in  value  and  is  placed  only  on 
the  excess,  the  rate  being  H4  per  cent  for  es- 
tates between  $10,000  and  $50,000,  3  per  cent 
on  estates  between  $50,000  and  $100,000,  and 
5  per  cent  on  estates  over  $100,000,  $10,000 
being  in  each  case  exempt.  The  statute  is 
held  valid.  State  v.  Bazille  [Minn.]  106  N. 
W.  93.  The  Nebraska  statute  does  not  im- 
pose a  tax  on  the  gross  estate  of  a  decedent 
but  only  upon  the  share  received  by  each 
heir  or  devisee,  and  the  rate  being  uniform 
as  to  each  class  of  estates  transferred,  the 
statute  Is  not  invalid  for  lack  of  uniformity. 
State  v.  Vinsonhaler  [Neb.]  105  N.  W.  472. 

71.  Cal.  Stat.  1893,  p.  193,  as  amended  by 
Cal.  St.  1899,  p.  10, — an  inheritance  tax  law — 
which  imposes  an  Inheritance  tax  on  broth- 
ers and  sisters  of  a  decedent  but  not  on  such 
strangers  to  the  blood  as  the  wife  or  widow 
of  a  son  or  the  husband  of  a  daughter,  is  not 
a  denial  of  the  equal  protection  of  the  laws 
as  to  such  brothers  and  sisters.  Campbell 
V.  State  of  California,  200  U.   S.   87,   50  Law. 

Note:  California  has  a  new  inheritance 
tax  law  (Cal.  St.  1905,  p.  341)  differing  ma- 
terially from  the  one  passed  on  in  this  case. 

72.  Whether  such  distinctions  shall  be 
made  is  a  matter  resting  in  legislative  dis- 
cretion.    State  V.  Bazille    [Minn.]    106   N.  W. 

73.  Minnesota  statute  held  authorized  by 
constitutional  amendment.  State  v  Bazille 
[Minn.]    106  N.  W.   93. 

74.  It  is  held  In  Nebraska  that  the  right 
of  succession  by  will  or  Inheritance  may 
be  legally  taxed,  though  such  right  is  not 
included  in  the  subjects  of  taxation  enu- 
merated in  the  state  constitution.  Enumera- 
tion of  subjects  In  Const,  art.  9  §  l  is  not 
exclusive.  State  v.  Vinsonhaler  [Neb  1  lOK 
N.   W.    472.  Li'<eD.j    luo 

75.  Laws  1905,   c.   241,   §|   315-324,   sustain- 
ed, Ingraham,  J.,  dissenting.     People  v    Rear 
don,  110  App.  Div.  821,  97  N.  Y.  S    535  ' 
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only  to  transfers  within  the  state  and  is  not  an  attempt  to  regulate  interstate  com- 
inerce,"  and  it  does  not  attempt  to  tax  property  outside  the  state  by  imposing  a  tax 
on  a  transfer  within  the  state  of  stock  of  a  foreign  corporatiop.  owned  by  a  nonresi- 
dent." 

(§  15)  B.  Successions  and  transfers  taxable,  and  place  of  taxation.''^ — In  gen- 
eral, all  transfers  or  successions  by  will,  by  conveyance  to  take  effect  upon  the  gran- 
tor's death  or  made  in  contemplation  of  his  death,^°  or  by  operation  of  law,  upon 
death  of  the  ancestor,  are  subject  to  the  tax.  As  in  the  case  of  other  taxes,  exemp- 
tions will  be  strictly  construed  and  not  extended  by  iaferenee  or  implication  to 
property  not  clearly  within  the  terms  of  the  statute.^^  A  statute  exempting  from 
a  collateral  inheritance  tax  property  passing  to  or  for  charitable,  educational,  or 
religious  societies  or  institutions,  the  property  of  which  is  exempt  by  law  from  taxa- 
tion, does  not  apply  to  foreign  corporations.^^  This  construction  of  the  statute  does 
not  render  it  iavalid.^'  The  construction  of  various  statutes  and  of  statutory  ex- 
emptions is  further  treated  in  the  note.** 

Inheritance  tax  laws  are  usually  held  to  have  only  a  prospective  operation,*' 
so  that  they  have  no  application  to  transfers  prior  to  their  enactment,*"  and  cannot 
affect  rights  previously  acquired,*^  and  this  is  held  to  be  the  rule  whether  the  inter- 


76,  77,  78.  People  v.  Reardon,  110  App.  Dlv. 
821,  97  N.  Y.  S.  535. 

79.  See   4  C.  L.   1652-1654. 

80.  A  conveyance,  subject  to  an  agree- 
ment by  the  grantee  to  reside  on  the  land 
and  care  for  the  grantor  as  long-  as  the  lat- 
ter should  live,  construed,  and  held  the  con- 
veyance was  not  made  In  contemplation  of 
the  grantor's  death,  nor  was  the  transfer 
one  to  take  effect  at  or  after  his  death,  with- 
in the  transfer  tax  law  §  220,  subd.  3.  In  re 
Hess'  Estate,  96  N.  T.  S.  990.  Gifts  are  sub- 
ject to  the  inheritance  tax  only  when  made 
in  contemplation  of  the  death  of  the  donor. 
People  V.  Kelley,  218  111.  509,  75  N.  E.  1038. 
Thus,  where  a  trust  deed  which  operates  on 
delivery  transfers  property  in  trust  but  re- 
serves a  certain  annual  income  to  the  gran- 
tors for  their  lives,  the  transfer  is  taxable 
only  as  to  so  much  of  the  estate  as  is  neces- 
sary to  produce  the  income  reserved.     Id. 

81.  Succession   of  Kohn   [La.]    38   So.   898. 

82.  Construing  Acts  1896,  p.  38,  No.  46.  In 
re  Hickok's  Estate  [Vt.]  62  A.  724.  Be- 
quests to  foreign  corporations  are  not  ex- 
empt Irom  the  inheritance  tax  under  Act 
May  10,  1901,  amending  Act  June  15,  1895, 
which  exempts  charitable  bequests  to  cor- 
porations. In  re  Speed's  Estate,  216  111.  23, 
74  N.   E.   809. 

83.  Act  May  10,  1901,  does  not  violate 
Const,  art.  9,  §§  1,  2,  requiring  uniformity  of 
taxation  (In  re  Speed's  Estate,  216  111.  23,  74 
N  E  809),  nor  does  the  statute,  so  construed, 
abridge  the  privileges  and  immunities  of 
citizens  of  the  United  States,  a  corporation 
not  being  a  "citizen"  within  the  meaning  of 
U.  S.  Const,  art.  4,   §   2,  and  14th  amend.  §  1 

84.'  Where  legatees  were  nieces  of  tes- 
tator and  had  lived  with  him  at  his  expense 
for  more  than  10  years,  but  always  called 
them  "nieces"  and  they  called  him  "uncle," 
it  was  held  that  he  did  not  stand  in  the  "mu- 
tually acknowledged  relation  of  parent,"  so 
that  the  transfer  to  them  was  exempt  un- 
der Tax  Laws  §  221.     In  re  Deutsch's  Estate, 


107  App.  Div.  192,  95  N.  T.  S.  65.  Under 
Shannon's  Code  §§  724,  735,  excepting  from 
the  inheritance  tax  property  passing  to  the 
widow  of  the  person  dying  seised  or  pos- 
sessed thereof,  where  a  nonresident  left  half 
the  residue  of  his  property  to  his  widow,  and 
she  elected  to  take  half  of  certain  stocks 
in  Tennessee,  such  property  was  not  sub- 
ject to  the  tax.  Memphis  Trust  Co.  v.  Speed, 
114  Tenn.  677,   88  S.  W.  321. 

A  l»equest  for  masses  to  be  said  for  the 
testator  and  others  is  not  exempt  as  a  pro- 
vision for  funeral  expenses.  In  re  McAvoy's 
Estate,  98  N.  T.  S.  437.  Under  the  provisions 
of  Act  No.  45  of  1904,  p.  102,  excepting  from 
the  inheritance  tax  only  such  property  as 
shall  have  borne  its  just  proportion  of  taxes 
prior  to  the  opening  of  the  succession,  state 
and  municipal  bonds,  though  exempt  from 
other  taxation,  are  not  exempt  from  the  in- 
heritance tax  (Succession  of  Kohn  [La.]  38 
So.  898),  nor  are  sliares  of  stock  exempt, 
though  the  corporation  may  have  been  taxed 
on  its  property  (Id.).  Bonds  of  the  United 
States,  not  having  been  taxed,  are  subject  to 
an  inheritance  tax.  Succession  of  Levy  [La.] 
39  So.   37. 

85.  The  Ohio  inheritance  tax  act,  passed 
in  1904,  has  a  prospective  operation  only, 
and  applies  only  to  rights  arising  upon  a 
death  which  occurred  subsequent  to  passage 
of  the  act.  97  Ohio  Laws  p.  398,  construed. 
Eury's  Ex'rs  v.  State,  72  Ohio  St.  448,  74 
N.   E.    650. 

86.  A  testator  gave  part  of  his  property 
in  trust  to  his  son  for  life,  remainder  to  his 
son's  children,  and  died  before  the  transfer 
tax  law  took  effect.  Held  the  children  took 
under  the  grandfather's  will,  and  the  trans- 
fer tax  law  did  not  apply.  In  re  Backhouse, 
96  N.  T.  S.  466.  Where  will  devising  cer- 
tain estates  was  probated  in  1865,  the  trans- 
fers were  not  subject  to  the  inheritance 
tax  imposed  by  Pub.  Laws  1899,  p.  284,  No. 
188.  Miller  v.  McLaughlin  [Mich.]  12  Det. 
Leg.    N.    501,    104    N.    W.    777. 

87.  In    a    will,    taking    effect    before    the 
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est  acquired  under  a  will  is  rested  or  contingent  ;^*  but  where  power  to  tax  succes- 
sions existed  prior  to  a  testator's  death,  and  a  statute  imposing  such  a  tax  was  en- 
acted and  became  effective  thereafter,  but  before  the  succession  was  closed,  the  suc- 
cession was  held  liable  to  the  tax,*'  and  the  statute,  as  so  construed,  held  not  invalid 
because  retroactive  and  impairing  vest^ed  rights  of  the  legatees.""  It  is  also  held 
that  property  held  in  trust  by  provision  made  in  a  will  becomes  subject  to  an  in- 
heritance tax  law,  which  has  been  enacted  during  continuance  of  the  trust."^ 

Powers  of  appointment.^"^ — In  New  York  a  power  of  appointment,  when  made, 
is  deemed  a  transfer  taxable  in  the  same  manner  as  though  the  property  to  which  the 
appointment  relates  belonged  absolutely  to  the  donee  of  the  power  and  had  been  be- 
queathed or  devised  by  such  donee  by  will."^  The  tax  is  upon  the  transfer  made  by 
the  will  exercising  the  power,"*  and  the  fact  that  an  excessive  inheritance  tax  was 
imposed  upon  the  transfer  of  the  estate  by  a  prior  will,  which  created  the  power  of 
appointment  before  the  statute  relating  to  powers  of  appointment  was  passed,  does 
not  operate  to  relieve  the  transfer  by  the  exercise  of  the  power  from  the  tax;"'  but 
where  an  attempt  to  exercise  a  power  is  ineffective  and  the  right  to  the  property 
is  acquired  under  a  former  will,  which  took  effect  before  the  transfer  tax  law  be- 
came effective,  the  right  to  acquire  such  property  is  not  subject  to  the  tax.""     The 


passing  of  the  transfer  tax  law,  A  devised 
one-half  of  his  estate  to  trustees  for  his 
daug-hter.  to  be  held  in  trust  during  her  life 
and  at  her  death  to  gro  to  her  heirs-at-law, 
subject  to  a  power  of  appointment  by  ■will 
in  her.  A's  daughter,  dying  after  the  pass- 
ing of  the  transfer  tax  law.  devised  the 
property  in  question  in  fee  to  her  daughter, 
born  before  the  death  of  A,  and  her  only 
child.  The  surrogate  imposed  a  transfer 
tax  on  the  property.  Held  that  the  will  of 
A's  daughter  transferred  nothing  to  her 
daughter  that  was  not  given  to  the  latter 
by  A's  will,  which  took  effect  before  the 
passing  of  the  transfer  tax  law,  and  conse- 
quently that  the  property  and  transfer  were 
not  subject  to  the  tax.  In  re  Lansing's  Es- 
tate, 1S2  N.  Y.  238,  74  N.  B.  882.  (Two  jus- 
tices dissenting.) 

Note:  A  writer  in  the  Michigan  Law  Ee- 
view  comments  on  the  above  case  as  fol- 
lows: 'An  inheritance  or  transfer  tax  is 
one  imposed  on  the  succession  to  property, 
such  succession  being  a  privilege  given  by 
the  state  and  not  a  natural  right.  In  re 
Dow's  Estate,  167  N.  T.  227,  60  N.  B.  439. 
88  Am.  St.  Rep.  509,  52  L.  R.  A.  433;  United 
States  V.  Perkins,  163  U.  S.  625,  41  Law.  Ed. 
287;  State  v.  Alston,  94  Tenn.  674,  28  L.  R. 
A.  178.  A  transfer  tax  cannot  be  imposed 
on  the  acquisition  of  property  "where  the 
acquisition  has  taken  place  prior  to  the 
enactment  of  a  taxing  statute  which  contain  ■ 
ed  nothing  showing  a  direct  intention  to 
give  it  a  retrospective  effect.  In  re  Pell's 
Estate,  171  N.  T.  48,  63  N.  E.  789,  89  Am.  St. 
Rep.  791,  57  L.  R.  A.  540.  The  court  did 
not  agree  on  the  point  as  to  when  the  dev- 
isee's rights  accrued.  The  majority  of  the 
judges  held  that  the  devisee,  having  a  power 
of  election  to  take  either  under  her  mother's 
appointment  by  will  or  under  A's  will,  took 
under  the  latter  an  interest,  either  con- 
tingent or  vested,  in  the  estate  on  the  death 
of  A.  which  according  to  Brevoort  v.  Grace, 
53  N.  T.  245,  and  In  re  Vanderbilt's  Estate, 
172   N.  Y.    69,    64  N.   E.   782,  is   immune   from 


legislative  attack  the  instant  it  accrues  even 
though  it  be  contingent.  The  dissenting 
judges  held  that  the  estate  did  not  vest  in 
the  devisee  on  the  death  of  A  (Hall  v.  La 
France  Fire  Engine  Co.,  158  N.  T.  570),  but 
only  on  the  exercise  by  her  mother  of  the 
power  of  appointment,  which  created  a  new 
estate,  dating:  from  the  time  that  such  ap- 
pointment became  effectual  and  governed  by 
the  laws  then  in  force." — 4  Mich.  L.  R.  82. 
See,   also,   comment  in   19   Harv.    L.   R.    121. 

88.  In  re  Lansing's  Estate,  182  N  Y  238 
74  N.  E.  882. 

89.  Succession   of  Levy    [La.]    39   So.    37. 

90.  Until  the  succession  is  closed  the 
rights  of  the  legatees  are  not  vested  and  the 
succession  remains  subject  to  taxation.  Suc- 
cession of  Levy  CLa.]   39  So.  37. 

91.  Hostetter  v.  State,  5  Ohio  C.  C.  (N.  S.) 
337.  Where  distribution  is  delayed  for  many 
years,  and  an  inheritance  tax  law  becomes 
operative  in  the  meantime,  the  shares  are 
subject  thereto.     Id. 

92.  See  4  C.  L.   1653;   2  C.  L.   1840.    " 

93.  Laws  1896,  c.  90S,  as  amended  by 
Laws  1897,  c.  284.  VSHll  construed  and  held 
that  daughter  of  testator  was  donee  of  pow- 
er which  she  exercised  necessarily,  and  that 
transfers  to  her  children  pursuant  thereto 
were  taxable  under  the  transfer  tax  law. 
In  re  Cooksey's  Estate,  182  N.  Y  92  74  N  E 
880.  ■      ' 

94.  In  re  Buckingham's  Estate,  106  App. 
Div.   13,    94  N.  Y.   S.    130. 

95.  A  will,  probated  in  1888,  created  a 
life  estate  and  a  trust  estate  and  a  power 
of  appointment.  The  inheritance  tax  Im- 
posed was  excessive,  not  being  confined  to 
the  life  estate.  Held  a  transfer  by  will  of 
the  donee  of  the  po"wer,  after  the  law  of 
1897  was  passed,  was  taxable.  In  re  Buck- 
ingham's Estate,  106  App.  Div.  13  94  N  Y 
S.  130. 

96.  In  re  Lansing's  Estate,  182  N.  Y  238 
74  N.   E.   882. 
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donor  and  donee  of  a  power  both  being  residents,  and  the  exercise  of  the  power  being 
by  will  of  such  resident  donee,  the  beneficiary  is  liable  to  a  tax  though  the  property 
involved  is  outside  the  state."' 

Plcu^e  of  taxation.^^ — Personal  property  transmitted  by  will  is  subject  to  the 
collateral  inheritance  tax  at  the  place  of  the  domicile  of  the  decedent,'"  that  being 
the  situs  of  such  property  for  the  purpose  of  taxation  of  this  nature.^  The  fact 
that  the  property  is  located  in  another  state,  where  it  is  also  subject  to  an  inherit- 
ance tax,  under  the  statute  of  such  state,  does  not  affect  the  right  to  impose  such  tax 
at  the  place  of  the  decedent's  domicile.^  Where  a  testator  gave  his  executors  power 
to  sell  his  real  estate,  if  necessary,  and  a  sale  of  real  estate  in  other  states  became 
necessary  to  pay  pecuniary  legacies,  such  realty  was  equitably  converted  into  per- 
sonalty and  was  subject  to  the  collateral  inheritance  tax  in  the  state  where  adminis- 
tration and  distribution  of  the  estate  was  had.' 

The  transfer  by  will  of  a  nonresident  of  property  in  the  state  is  taxable.*  Thus, 
in  New  York,  all  bonds,  money  and  stocks  of  domestic  corporations,  and  real  estate 
actually  in  the  state,  and  passing  as  part  of  the  estate  of  a  nonresident,  are  subject 
to  the  transfer  tax.^  In  ascertaining  the  amount  and  value  of  property  which  passes 
and  to  which  the  tax  attaches,  all  indebtedness  to  persons  in  the  state  may  be 
deducted."     Debts  due  a  nonresident  by  residents,  the  evidences  of  which  are  held 


»7.  In  re  Hun's  Estate,  97  N.  T.  S.  701. 
A  mother  devised  a  share  of  an  interest  in 
real  estate  situated  in  New  Jersey  in  trust 
for  her  son's  benefit  during  his  life,  and 
gave  him  a  power  of  appointment  as  to  the 
remainder.  Held  a  transfer  by  reason  of 
the  exercise  of  the  power  by  the  son  was 
taxable  in  New  York,  he  being  a  resident  of 
the  state  at  the  time  of  his  death.  In  re 
Hull's  Estate,  97  N.  T.  S.  701,  rvg.  47  Misc. 
567,  96  N.  T.  S.  93. 

98.  See    4    C.   L.    1653,    Jurisdiction. 

99.  Domicile  of  testatrix  was  in  New  Jer- 
sey where  her  husband  lived,  though  she 
maintained  an  establishment  in  New  Tork 
where  she  spent  most  of  her  time,  though 
the  parties  did  not  separate.  In  re  Hart- 
man's  Estate   [N.  J.  Eq.]    62  A.  560. 

1,  2.  In  re  Hartman's  Estate  [N.  J.  Eq.] 
62  A.  560. 

3.  Under  Act  May  6,  1887  (P.  L.  79).  In 
re  Vanuxem's  Estate,   212  Pa,   315,  61  A.   876. 

Note:  "The  collateral  inheritance  tax  is  re- 
garded in  Pennsylvania  as  a  tax  on  property 
passing  from  the  decedent  and  cannot  be 
imposed  on  land  outside  the  state.  In  re 
Handley's  Estate,  181  Pa.  339;  In  re  Bit- 
tinger's  Estate,  129  Pa.  338.  By  the 
doctrine  of  equitable,  conversion,  if  the  will 
either  expressly  or  by  implication  directs 
real  property  outside  the  state  to  be  con- 
verted into  personalty,  it  is  treated  as  per- 
sonalty and  subjected  to  the  tax.  Fahne- 
stock  v.  Fahnestock,  152  Pa.  66;  Hunt's 
Sc  Lehman's  Appeals,  105  Pa.  128,  It  is 
generally  a  question  of  construing  the  tes- 
tator's intention  as  expressed  by  the  will 
(Fahnestock  v.  Fahnestock,  152  Pa.  56; 
King  v  King,  13  R.  I.  501;  Chew  v.  Nicklin, 
45  Pa  84),  and  the  court,  in  the  princi- 
pal case,  adopted  what  seems  a  reasonable 
construction,  i.  e.  that,  the  legacies  in  each 
case  being  a  certain  sum  of  money  and 
amounting  in  the  aggregate  to  a  sum  much 
greater    than    the    value    of    the    personalty 


and  realty  in  Pennsylvania,  It  was  the  tes- 
tator's intention  to  have  the  realty  outside 
the  state  converted  into  personalty  to  pay 
the  legacies." — 4  Mich.  L.  R.  228.  For 
another  view  see  19  Harv.  L.  R.  201. 

4.  Husband,  by  will,  exercised  a  power 
of  appointment  as  to  property  within  the 
state  in  favor  of  his  wife,  and  she  disposed 
of  it  by  will  probated  in  New  Jersey,  and  the 
property  was  removed  from  the  state  be- 
fore distribution  of  the  wife's  estate.  Held 
the  property  going  to  her  under  the  power 
of  appointment  was  taxable.  Laws  1887,  c. 
713,  as  amended  by  Laws  1891,  o,  215.  In  re 
Lord's  Estate,  97  N.  T.  S.  .553.  The 
wife  was  made  residuary  legatee,  and  she 
having  also  died  testate  in  another  state, 
the  husband's  executor  removed  certain 
property  from  the  state  and  turned  it  over 
to  the  wife's  executor,  and  her  will  also 
disposed  of  this  property.  Held  the  trans- 
fer of  such  property  under  the  wife's  will 
was  not  taxable.  It  not  being  property  in 
the  state.  Id.  Under  Pub.  Acts  1899,  p.  284, 
No.  188,  "property,"  the  transfer  of  which 
is  taxable,  includes  all  property  or  interest 
therein  which  it  is  within  the  power  of  the 
state  to  tax,  whether  situated  within  or 
without  the  state,  and  regardless  of  the 
policy  of  the  state  with  reference  to  taxing 
such  property  for  general  purposes  and  un- 
der the  general  tax  laws.  In  re  Stanton's 
Estate  [Mich.]  105  N.  W.  1122.  Certain  prop- 
erty considered  as  within  the  state  of  Michi- 
gan and  there  taxable,  though  cwner  was 
a    nonresident    at    the    time    of    death.     Id. 

5.  In  re  Burden's  Estate,  47  Misc,  329, 
95    N.   T.   S.    972. 

Shares  of  stock  of  a  domestic  corporation, 
held  and  owned  by  a  nonresident  decedent, 
represent  a  property  interest  within  the 
jurisdiction  of  the  state  for  purposes  of 
taxation,  and  the  transfer  thereof  is  taxable. 
Shares  of  stock  of  New  York  corporation 
owned  by  resident  of  Illinois.  In  re  Palm- 
er's Estate  [N.  Y.]   76  N.  E.  16. 
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by  the  nonresident  outside  the  state,  are  not  subject  to  the  inheritance  tax,  in  Iowa.'' 
(§  15)  C.  Accrual  of  tax.^ — In  the  case  of  estates  of  prfeent  enjoyment,  the 
transfer  tax  accrues  immediately  upon  the  death  of  the  testator.*  This  is  also  said 
to  be  the  rule  with  reference  to  vested  remainders,^"  though  in  some  states  a  tax  on 
the  transfer  of  a  remainder  is  demandable  only  when  the  remainderman  comes  into 
possession.^^  The  latter  rule  does  not  prevent  an  effective  earlier  payment  on  be- 
half of  the  remainderman.'^^  Where  inheritance  taxes  are  due  and  payable  at  the 
death  of  the  testator,  jurisdiction  to  impose  the  tax  does  not  depend  upon  the  pro- 
bate of  the  will.'^  In  Illinois,  where  an  estate  is  devised  in  trust  for  a  term  of  years 
to  be  then  divided  among  the  beneficiaries,  the  transfer  of  the  entire  estate  is  im- 
mediately taxable,^*  and  the  value  of  the  precedent  estate  for  years  is  not  to  be  de- 
ducted.'-^ 

(§15)  D.  App-aisal  and  collection?-^ — Only  the  amount  actually  received  by 
a  legatee  should  be  considered  in  computing  the  transfer  tax.'^  Thus,  where  a  resid- 
uary legatee's  interest  is  subject  to  the  pu.rchase  of  certain  annuities  the  amount  paid 
therefor  should  be  deducted.'^  Debts  must  be  deducted  from  the  aggregate  value  of  the 
estate,^*  if  such  debts  are  paid  out  of  assets  in  the  state  where  the  tax  is  imposed.^"  A 
claim  owned  by  the  estate,  but  which  is  in  genuine  litigation,  cannot  be  considered  in 
appraising  the  estate  for  the  transfer  tax.^^  Where  a  bond  and  mortgage  owned  by  the 
estate  has  been  deducted  because  merely  indemnifying  against  a  judgment,  the  judg- 
ment cannot  be  deducted  as  constituting  an  absolute  liability. ^^  Cases  dealing  with 
the  rate  of  the  tax^^  and  the  appraisal  of  corporate  stock^*  are  treated  in  the  notes. 


6.  Where  a  decedent  owed  brokers  and 
had  pledged  securities  more  than  sufficient 
to  pay  the  debt,  and  his  widow  directed  the 
brokers  to  sell  all  the  securities  they  held 
either  as  pledges  or  otherwise,  the  debt  was 
regarded  as  paid  by  the  pledged  securities 
and  other  securities  and  realty  of  the  de- 
cedent in  New  York  was  held  subject  to  the 
transfer  tax.  In  re  Burden's  Estate,  47  Misc. 
329,  95  N.  T.  S.  972. 

7.  Under  Code  §  1467.  Gilbertson  v.  Oli- 
ver [Iowa]  105  N.  W.  1002. 

8.  See  4  C.  D.  1652,  1653. 

0.  Inheritance  Tax  Law  §  3.  In  re  King- 
man's Estate  [III.]  77  N.  B.  135.  See,  also, 
In  re  Hartman's  Estate  [N.  J.  Eq.]  62  A.  560. 

10.  In  re  Kingman's  Estate  [111.]  77  N.  E. 
135. 

11.  Act  May  6,  1887  (P.  L.  79).  In  re  De 
Eorbon's   Estate    [Pa.]    61   A.    244. 

12.  Act  May  6,  1887  (P.  L.  79),  making  a 
tax  on  a  remainder  "payable"  "when  the  per- 
son liable  comes  into  possession,  does  not 
prevent  earlier  payment,  but  means  that  the 
tax  Is  only  then  "demandable."  In  re  De 
Borbon's  Estate  [Pa.]  61  A.  244.  Hence, 
where  an  executor,  under  a  direction  of  the 
testator  to  pay  the  inheritance  tax  as  soon 
as  possible,  pays  the  tax  on  the  entire  estate, 
the  state  cannot  upon  the  death  of  a  life 
tenant  collect  a  tax  from  the  remainder- 
men.    Id. 

13.  Property  passes  upon  death  of  the 
testator,  and  the  tax  may  be  assessed  as  of 
that  date.  In  re  Hartman's  Estate  [N.  J. 
Eq.]    62  A.   560. 

14.  Inheritance    Tax   Eaw   §§    1,    2, 
're  Kingman's  Estate   [III.]   77  N.  E.  135. 

15.  In   re   Kingman's   Estate    [111.]    77 
E.    135. 


3.     In 


N. 


1«.     See   4    C.  L.   1653. 

17.  In  re  Hutchinson's  Estate,  105  App. 
Div.  487,  94  N.  Y.  S.   354. 

18.  Where  annuities  were  purchased  out 
of  New  York  property  of  the  testator  only 
the  remainder  of  the  property  in  New  York 
going  to  the  residuary  legatee  was  taxable. 
In  re  Hutchinson's  Estate,  105  App.  Div.  487 
94  N.  Y.   S.    354. 

19.  Memphis  Trust  Co.  v.  Speed,  114  Tenn. 
677,  88  S.  W.  321.  In  computing  inheritance 
taxes  the  amount  of  debts  must  "be  de- 
ducted and  the  balance  of  the  estate  is  sub- 
ject to  the  tax,  except  that  expressly  ex- 
empted. Succession  of  Levy  [La.]  39  So.  37. 
Where  it  was  stipulated  before  the  surro- 
gate that  there  was  a  mortgage  of  $1,000 
on  certain  property  at  the  time  of  the  trans- 
fer, which  sum  should  be  deducted  from  the 
appraised  valuation,  such  amount  should  be 
deducted.  In  re  Skinner's  Estate,  106  Ann 
Div.  217,   94  N.  Y.  S.  144. 

20.  Debts  paid  not  deductible  from  prop- 
erty taxable  to  collateral  legatees  where  it 
was  not  shown  that  they  were  paid  with 
Tennessee  assets.  Memnhis  Trust  Co  v 
Speed,   114   Tenn.    677,   88   S.  W.   321. 

21.  Estate  was  successful  but  litigation 
was  not  Anally  completed.  In  re  Skinner's 
Estate,   106   App.  Div.   217,   94  N.   Y.   S.    144 

22.  In  re  Skinner's  Estate,  106  App  Div 
217,   94   N.   Y.   S.    144. 

23.  Adopted  child  lived  in  testator's  fam- 
ily for  30  years,  being  supported  at  testa- 
tor's expense.  She  was  held  to  sustain  the 
actual  relation  of  child  to  the  testator  not- 
withstanding certain  other  facts  shown  and 
her  legacy  was  taxable  only  at  the  rate  of 
1%  on  the  excess  above  $10,000.  In  re  Davio- 
Estate  [N.  Y.]  77  N.  B.  259. 
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Statutes  control  aa  to  the  powers  and  duties  of  the  courts  in  matters  of  ap- 
praisal and  collection/^  as  to  appellate  procedure, ^°  as  to  the  time  within  which  suits 
for  collection  must  be  brought/^  as  to  commissions,^'  penalties,  and  attorney's  fees-' 
for  collection,  as  to  interest  on  taxes  over  due,^°  and  as  to  the  disposition  of  tempo- 
rary payments  on  account  of  the  tax.'^ 

§  16.  License  taxes.^.^ — License  taxes  are  not  taxes  upon  property  but  upon 
occupations  or  callings,'^  hence,  constitutional  provisions  relating  to  property  taxes 
have  no  application  to  taxes  of  this  kind.^*  But  if  a  tax  is  in  fact  on  property,  it  will 
be  so  considered,  though  called  a  license  tax.**^  States  have  undoubted  power  to 
classify  trades  or  occupations  for  purposes  of  taxation  and  to  impose  different  taxes 


24.  A  decedent  left  6,000  shares  of  stock 
in  a  close  corporation,  the  stock  of  which 
was  not  on  the  general  market,  there  hav- 
ing been  only  a  few  sales  of  small  blocks 
in  the  local  market.  Held  Laws  1891,  c. 
34,  relative  to  the  manner  of  ascertaining 
the  market  value  of  stocks  left  by  a  de- 
cedent, did  not  apply.  In  re  Curtice's  Estate, 
97  N.  Y.  S.  444.  In  determining  the  value 
of  shares  of  stock  in  order  to  compute  a 
transfer  tax,  all  the  property  of  the  cor- 
poration must  be  considered,  and  not  mere- 
ly the  property  employed  within  the  state. 
In    re  Palmer's   Estate    [N.   T.]    76   N.    B.    16. 

25.  In  Massachusetts  the  probate  court 
having  Jurisdiction  of  the  estate  has  power 
to  determine,  subject  to  appeal,  whether 
an  inheritance  tax  is  payable  and  the  amount 
thereof.  Bradford  v.  Storey  [Mass.]  75  N.  E. 
256.  Where  notice  to  certain  persons  was 
of  an  appraisal  for  taxation  of  their  father's 
estate,  the  surrogate  had  no  power  to  fix 
a  tax  on  property  acquired  under  the  wiU 
of  their  grandfather.  In  re  Backhouse,  96 
N.  T.  S.  466.  Laws  1896,  c.  908,  §  230,  re- 
quires the  surrogate,  upon  his  own  motion 
or  upon  application  of  any  interested  par- 
ty including  the  comptroller,  to  have  the 
estate  of  a  decedent  subject  to  the  transfer 
tax  to  be  appraised  by  certain  persons. 
This  statute  is  held  mandatory,  and  man- 
damus lies  to  compel  the  surrogate  to  act 
(Kelsey  v.  Church,  98  N.  T.  S.  535),  even 
thou<'h  he  has  erroneously  determined  that 
he  has  no  Jurisdiction  (Id.).  An  application 
by  the  state  comptroller,  upon  affidavit  set- 

■  ting  out  all  the  necessary  facts  upon  infor- 
mation and  belief,  is  sufficient  to  warrant 
the  surrogate  in  proceeding  under  the  stat- 

"  26  In  New  York  the  state  comptroller 
may'  appeal  from  an  order  of  a  surrogate 
reversing  an  order  assessing  a  transfer  tax. 
In  re  Hull's  Estate,  109  App.  Div.  248.  95 
N  Y  S  819.  An  order  of  a  superior  court 
directing  payment  of  an  Inheritance  tax 
would  be  appealable  under  Code  Civ.  Proc 
s  963  subd,  3,  and  also  reviewable  on  appeal 
from'  the  final  distribution  of  the  estate, 
hence  prohibition  will  not  lie  to  prohibit 
a  ludke  from  making  such  order.  Cross  v. 
luperfor  Court  of  City  and  County  of  San 
Francisco  [Cal.  App.]  83  P.  815.  The  Penn- 
syTvani^a  statute  relating  to  the  appraise- 
menrfor  collateral  inheritance  tax  gves  a 
Hght  of  appeal  which  implies  the  giymg  of 
notice  hence  the  30  days'  limitation  of 
The  right  of  appeal  begins  to  run  only  upon 
tSe  gfving  of  notice.  In  re  Belcher's  Es- 
tate   [Pa.]   61  A.  252. 


27.  Act  1885,  c.  54,  which  bars  actions 
for  taxes  not  brought  within  5  years  after 
January  1  of  the  year  when  they  accrued, 
does  not  apply  to  inheritance  taxes.  Miller 
V.  Wolfe  [Tenn.]  89  S.  W.  398.  Section  19 
of  the  inheritance  tax  law  (Acts  1893,  c. 
174),  providing  that  such  taxes  shall  be  sued 
for  in  5  years  or  shall  be  presumed  to  have 
been  paid  and  cease  to  be  a  lien  as  against 
a  purcnaser  of  the  property,  is  a  general 
limitation  statute  for  inheritance  taxes,  and 
is  not  merely  applicable  to  purchasers  from 
persons  liable  for  the  taxes.  Id.  In  Massa- 
chusetts, neither  the  general  statute  of 
limitations  nor  the  special  statute  relating 
to  actions  against  executors  or  administra- 
tors applies  to  an  action  to  recover  an  in- 
heritance tax.  Bradford  v.  Storey  [Mass.] 
75   N.   E.   256. 

28.  In  Pennsylvania  a  county  register  of 
wills  is  entitled  to  a  commission  on  an  in- 
heritance tax  collected  by  him  and  paid  to 
the  state.  By  Act  May  6,  1887  (P.  L.  83), 
I  16,  allowing  registers  to  retain  such  per- 
centage of  such  taxes  as  is  allowed  by  the 
auditor  general,  which  act  repeals  Act  March 
31,  1876  (P.  L.  13),  requiring  commissions  on 
such  taxes  to  be  paid  into  the  county  treas- 
ury. Allegheny  County  v.  Stengel  [Pa.]  63 
A.  58. 

29.  Act  No.  45  of  1904,  p.  102,  provides 
for  no  penalties  and  makes  it  the  duty  of 
the  district  attorney  to  enforce  its  pro- 
visions, hence  a  10%  fee  for  the  attorney  of 
the  tax  collector  cannot  be  collected  as  a 
penalty.  Succession  of  Kohn  [La.]  38  So. 
898;' Succession  of  Levy  [La.]  39  So.  37. 

30.  Under  Rev.  Laws  c.  15,  §  4,  interest  is 
payable  after  two  years  from  the  giving 
of  bond  by  the  executor,  though  part  of  the 
estate  is  given  in  remainder  and  the  dispo- 
sition of  the  rest  is  modified  by  agreement. 
Bradford  v.  Storey  [Mass.]  75  N.  B.  266. 

31.  In  New  York  a  temporary  payment  to 
the  comptroller  on  account  of  a  transfer  tax 
is  not  the  concern  of  the  appraiser  or  surro- 
gate, but  is  deductible  from  the  amount 
finally  found  due,  and  if  nothing  be  due, 
must  be  refunded.  In  re  Skinner's  Estate, 
106  App.  Div.   217,   94  N.  Y.  S.   144. 

32.  See  i  C.  L.  1655.  Also  Licenses,  6 
C.  L.   436. 

S3.  An  occupation  tax  is  not  a  tax  on 
property  or  upon  income,  but  upon  the  call- 
ing Phillips  v.  Barnhart,  27  Pa.  Super.  Ct. 
26  Laws  1904,  c.  76,  §  93,  imposing  a  li- 
cense tax  on  "trading  cars,"  the  amount  of 
which  is  determined  by  the  distance  travel- 
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upon  different  classes,  or  to  tax  some  without  taxing  others,'"  and  legislative  discre- 
tion in  the  matter  will  not  be  reviewed  by  the  courts  provided  a  classification  adopt- 
ed is  not  wholly  arbitrary  and  unreasonable.''  The  requirements  of  equality  and 
uniformity  of  taxation  are  satisfied  if  the  license  tax  operates  equally  upon  all  mem- 
bers of  the  same  class.'*  A  tax  on  business  done  in  the  state  is  not  a  tax  on  inter- 
state commerce,  though  the  corporation  required  to  pay  it  is  engaged  in  such  com- 
merce.'" The  fact  that  public  property  which  is  leased  is  exempt  from  taxation  does 
not  exempt  the  lessee  from  a  license  tax  on  the  business  in  which  such  property  is 
used.*"  The  business  of  giving  trading  stamps  with  articles  sold,  for  which  other 
articles  may  be  obtained,  cannot  be  legally  subjected  to  an  excise  tax.*^ 

Statutes  imposing  license  taxes  must  designate  the  taxable  objects  with  rea- 
sonable certain'.',.''^    The  construction  of  license  tax  laws  with  reference  to  their 


ed  by  the  car,  is  a  tax  on  the  occupation, 
not  on  the  car.  S.  Zemurray  &  Co.  v.  Boul- 
din    [Mi.ss.]    40   So.    15. 

34.  Constitutional  provisions  as  to  equal- 
ity and  uniformity  apply  only  to  ad  valorem 
taxes  for  general  purposes.  Clarksdale  Ins. 
Agency  v.  Cole  [Miss.]  4j)  So.  228.  Code 
Supp.  1902,  §  1333d,  requiring  certain  insur- 
ance companies  to  pay  a  license  tax  of  1% 
on  gross  receipts  less  certain  deductions, 
does  not  violate  Const,  art.  8,  §  2.  which  re- 
quires the  property  of  corporations  organ- 
ized for  pecuniary  profit  to  be  taxed  the 
same  as  that  of  individuals.  Iowa  Mut.  Tor- 
nado Ins.  Ass'n  V.  Gilbertson  [Iowa]  106  N. 
W.    153. 

33.  An  annual  tax  of  26  cents  per  lineal 
foot  on  a  street  railway  is  not  a  license  tax 
within  Act  March  7,  1901  (P.  L.  40)  art.  19, 
§  3,  pars.  4  and  22,  but  a  property  tax.  which 
a  city  of  the  second  class  has  no  power  to 
lay.  Pittsburgh  Rys.  Co.  v.  Pittsburgh,  211 
Pa.  479,  60  A.  1077.  The  fact  that  it  was 
designated  a  "license"  tax  by  the  ordinance 
did  not  affect  its  real  nature.     Id. 

36.  Armour  Packing  Co.  v.  Lacy,  200  U.  S. 
226,  50  Law.  Ed. .  Such  la^vs  do  not  consti- 
tute class  legislation.  Iowa  Mut.  Tornado  Ins. 
Ass'n  V.  Gilbertson  [Iowa]  106  N.  W.  153.  It 
is  competent  for  the  legislature  to  tax  any 
occupation  or  calling  according  to  its  dis- 
cretion. Clarksdale  Ins.  Agency  v.  Cole 
[Miss.]  40  So.  228.  N.  C.  Pub.  Laws  19.03, 
c.  247,  which  imposes  a  tax  on  meat  pack- 
ing houses  doing  a  local  business  in  the 
state  does  not  deny  to  such  houses  the  equal 
protection  of  the  laws,  though  persons  sell- 
ing meat  packing  house  products  in  the 
state,  and  others  packing  vegetables  and  ar- 
ticles other  than  meats,  are  not  taxed.  Armour 
Packing  Co.  v.  Lacy,  200  U.  S.  226,  50  Law.  Ed. 

.      A  statutory  exemption  of  the  property  of 

certain  corporations  not  organized  for  pe- 
cuniary profit  does  not  render  invalid  a  license 
tax  on  mutual  insurance  companies  in  Iowa, 
since  the  license  tax  is  not  one  on  property 
and  such  corporations  are  not  benevolent. 
Iowa  Mut.  Tornado  Ins.  Ass'n  v.  Gilbertson 
[Iowa]  106  N.  W.  153.  An  ordinance  impos- 
ing a  license  tax  on  any  person,  firm,  or  cor- 
poration operating  a  steam  ferry  between 
certain  points  is  not  invalid  for  lack  of  uni- 
formity,   though    there    is    in    fact    only    one 

'  company    operating    such    a    ferry.     Norfolk 
P.  &  N.  N.  Co.  V.  Norfolk   [Va.]    52  S.  E.   861. 

37.  Code   Supp.    1902,    §   1333d,   classifying 


insurance  corporations  and  exempting  cer- 
tain kinds  from  license  tax,  held  valid. 
Iowa  Mut.  Tornado  Ins.  Ass'n  v.  Gilbertson 
[Iowa]  106  N.  W.  153.  N.  C.  Pub.  Laws  1903, 
c.  247,  imposing  a  tax  on  "every  meat  pack- 
ing house  doing  business  in  the  state,"  does 
not  discriminate  against  foreign  houses. 
Armour  Packing  Co.  v.  Lacy,  200  U.  S.  226, 
50  Law.  Ed. .  I 

38.  License  taxes  are  uniform  if  they  are 
the  same  for  all  engaged  in  the  same  business. 
Standard  Oil  Co.  v.  Fredericksburg  [Va.] 
52  S.  B.  817;  NorfolkP.  &  N.  N,  Co.  v.  Nor- 
folk [Va.]  52  S.  B.  851.  Code  Supp.  1902, 
§  1333d,  imposing  a  license  tax  on  certain 
insurance  corporations,  does  not  violate 
equality  requirements  nor  the  14th  amend- 
ment to  the  Federal  constitution.  Iowa  Mut. 
Tornado  Ins.  Ass'n  v.  Gilbertson  [Iowa]  106 
N.  W.  153.  Laws  1904,  c.  76,  §  49,  imposing 
a  privilege  tax  on  insurance  agencies,  ap- 
plies equally  to  corporations  and  individuals, 
and  uniformly  to  all  members  of  each 
class  provided  for.  Clarksdale  Ins.  Agency 
V.  Cole  [Miss.]  40  So.  228. 

3».  N.  C.  Pub.  Laws  1903,  c.  247,  imposing 
a  tax  on  "every  meat  packing  house  doing 
business  in  the  state,"  ibeing  construed  by 
the  state  court  as  applying  only  to  local 
business  done  in  the  state,  does  not  tax  in- 
terstate commerce.  Armour  Packing  Co  v 
Lacy,  200  U.  S.  226,  50  Law.  Bd. . 

40.  Ferries    owned    by   a    city   and    county  ■ 
were  leased.     Norfolk  P.  &  N.  N    Co    v    Nor- 
folk  [Va.]    52  S.  B.   861. 

41.  St.  1904,  p.  376,  c.  403,  S  1,  held  in- 
valid. O'Keeffe  v.  Somerville  [Mass.]  76  N. 
B.  457.  The  right  to  give  trading,  stamps 
with  articles  sold,  redeemable  in  trade  is 
not  a  "commodity"  within  Const,  art  4  S 
1,  and  St.  1904,  p.  376,  c.  403,  §  1,  imposing 
a  tax  on  businesses  so  conducted,  Is  uncon- 
stitutional.    Id. 

42.  Act  of  Cong,  of  July,  1902,  §  7,  par.  46, 
imposing  a  personal  tax  of  $25  a  year  on 
"claim  agents,"  is  void  for  uncertainty,  a 
"claim  agent"  not  being  defined  in  the  act, 
and  the  words  having  no  fixed  or  reasonably 
certain  popular  meaning.  Lockwood  v.  Dis- 
trict of  Columbia,  24  App.  D.  C.  569.  The 
portion  of  the  act  imposing  the  same  tax 
upon  "building  and  other  contBactors"  is 
also  unenforceable  as  to  "other  contractors  " 
District  of  Columbia  v.  Chapman,   25  App  "d 
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applicability  in  particular  instances/^  and  the  basis  for  computing  the  amount  of 
the  tax/"  is  treated  in  the  notes. 

Municipalities  have  only  such  power  to  impose  license  taxes  as  is  expressly  grant- 
ed.*°  The  fact  that  a  state  does  not  impose  a  license  tax  on  a  particular  business 
does  not  prevent  a  municipality  from  imposing  one.*"  Cities  and  towns  of  Ken- 
tucky may,  if  they  choose,  substitute  for  the  ad  valorem  tax  on  personal  property  a 
tax  based  on  incomes,  licenses,  or  franchises  for  municipal  purposes.*^  Power  to  im- 
pose taxes  by  the  latter  method  includes  power  to  make  such  classification  of  prop- 
erty as  is  necessary.*^  Such  classification  must  be  reasonable  and  the  taxes  imposed 
■uniform,""  and  so  adjusted  that  property  subject  thereto,  and  property  subject  to  the 
ad  valorem  tax,  will  be  equally  taxed.'" 

§  17.  Income  taxes.^^ — Where  the  account  of  a  military  officer  discharged  in 
1862,  after  the  passage  of  the  Federal  income  tax  law  of  that  year,  is  presented  un- 
der the  act  of  1901,  appropriating  money  for  arrears  of  pay  of  volunteers  during  the 
civil  war,  the  accounting  officers  may  deduct  the  amount  of  the  income  tax  which 


43.  A  corporation  ^vhich  resembled  street 
rail"way  corporations  in  all  respects,  except 
that  it  used  steam  power,  held  liable  to  the 
excise  tax  on  earnings  of  street  railway  cor- 
porations imposed  by  Rev.  Laws  c.  14,  §§ 
44-46,  to  be  applied  to  the  repair  and  main- 
tenance of  the  public  ways.  McDonald  v. 
Union  Freight  R.  Co.  [Mass.]  76  N.  E.  655. 
Owner  of  stock  of  rugs  who  traveled  from 
place  to  place  selling  them,  and  hired  a 
room  in  a  furniture  store  to  display  them, 
where  he  managed  a  sale,  was  "transient 
merchant"  within  Acts  1901,  c.  208,  requiring 
such  persons  to  obtain  a  license  and  pay 
a  fee  and  taxes.  A  bill  of  the  goods  to  the 
furniture  company  was  held  not  genuine 
and  title  was  not  transferred  thereby.  Sim- 
oyan  v.  Rohan  [Ind.  App.]  76  N.  B.  176.  An 
electric  light  company  is  not  a  "manufactur- 
er" within  the  proviso  excepting  certain 
pursuits  from  those  upon  which  the  legis- 
lature is  authorized  to  impose  license  taxes, 
by  Const.  1898,  art.  229.  State  v.  New  Or- 
leans Ry.  &  Light  Co.  [La.]  40  So.  597.  Tan- 
ner manufactured  leather  in  Virginia  but 
sold  it  in  Pennsylvania,  though  it  was  cut 
in  the  store  where  sales  were  made.  Such 
sales  were  liable  to  the  mercantile  tax. 
Commonwealth  v.  Cover,  29  Pa.  Super.  Ct. 
409.  Manufacturer  of  cigars  and  smoking 
tobacco  had  a 'factory  at  Philadelphia  and 
another  factory  at  another  place.  All  sales 
were  made  and  books  kept  at  the  Phila- 
delphia factory.  Held  he  was  not  liable  to 
the  mercantile  tax  on  sales  made  from  the 
Philadelphia  factory.  Commonwealth  v.  Vet- 
terlein,  29  Pa.  Super.  Ct.  294.  A  manufac- 
turer who  sells  nothing  but  his  own  products 
and  these  only  at  the  place  of  manufacture 
is  not  liable  for  the  mercantile  tax.  Com- 
monwealth v.  Crum  Lynne  Iron  &  Steel  Co., 
27    Pa.    Super.    Ct.    508. 

44.  "Under  Laws  1904,  c.  76,  §  93,  imposing 
a  license  tax  on  "trading  cars,"  the  distance 
a  car  may  travel  upon  a  given  route  upon 
payment  of  a  certain  fee  is  to  be  computed 
from  the  point  where  the  car  was  first  open- 
ed for  business,  and  not  from  the  point 
where  it  first  entered  the  state.  S.  Ze- 
murray  •&   Co.    v.   Bouldin    [Miss.]    40   So.    15. 

45.  Const.    §§    117,    16SI,    170,    held    not    to 


repeal  existing  special  charters  of  cities 
which  authorized  them  to  levy  license  taxes, 
nor  to  require  such  taxes  to  be  levied  under 
a  general  law.  Standard  Oil  Co.  v.  Fred- 
ericksburg [Va.]  52  S.  E.  817.  Neither  Code 
1887,  §  1042,  nor  Act  March  23,  1871,  both 
of  which  relate  to  license  taxes  in  towns 
or  cities,  repeals  Act  Mar.  5,  1821,  which 
gives  the  town  of  Fredericksburg  po"wer  to 
assess  a  tax  on  inhabitants  and  property 
within  its  limits  for  the  improvement,  con- 
venience, and  well  being  of  the  town.  Id. 
Social  clubs  are  not  exempted  from  taxa- 
tion by  municipalities  by  Acts  1902-03-04, 
pp.  155,  226,  c.  148,  cl.  144,  requiring  a  pay- 
ment of  $2  per  member,  by  clubs  keeping 
liquors,  to  be  made  to  the  "treasurer  of 
the  county  or  corporation  "where  its  club 
house  is  located,  in  lieu  of  all  other  taxes 
for  selling  liquor  to  members.  Town  of 
Phoebus  V.  Manhattan  Social  Club  [Va.]  52 
S.  E.  839.  The  tax  imposed  by  the-  act  is 
a  license  tax  within  the  meaning  of  Code 
1904,  §  1042,  authorizing  a  city  or  town  to 
impose  a  tax  in  addition  to  the  state  tax 
for  the  privilege  of  doing  anything  for 
which  a  "license  tax"  is  required,  hence  a 
town  in  which  a  club  is  located  may  impose 
an    additional    tax.     Td. 

4«.  Norfolk  P.  &  N.  N.  Co.  v.  Norfolk 
[Va.]    52    S.    B.    851. 

47.  Taxation  of  the  latter  kind  is  not  re- 
quired but  is  permitted  by  Const.  §  181, 
as  amended,  and  Act  March  18,  1904,  pur- 
suant thereto.  George  Schuster  &  Co.  v. 
Louisville    [Ky.]    89    S.    W.    689. 

48.  George  Schuster  &  Co.  v.  Louisville 
[Ky.]    89   S.    W.    689. 

40.     Const.    §    171,    uniformity    clause,    ap- 
plies    to    taxation     under    Const.     §     181,     as 
I  amended.      George    Schuster    cS:   Co.    v.    Louis- 
I  vllle     [Ky.]     89     S.    W.     689.     Ordinance    im- 
posing  on   merchants   and   manufacturers,   in 
!  lieu   of  an    ad   valorem  tax   on   their  person- 
alty, a  tax  based   on  the  amount  of  sales  or 
output,    under   a    sliding   scale,    the    rate    de- 
creasing   as  'the    amount    of   sales    or    output 
increases,   is  unconstitutional.      Id. 

50.  Ordinance  "which  would  result  in  an 
ad  valorem  tax  on  national  bank  stock  and 
a  tax  on  the  incomes,  licenses,  or  franchises 


1664: 


TAXES  §  18, 


6  Cur.  Law. 


accrued  in  1862.'^  The  travel  pay  and  commutation  of  subsistence  of  the  oflBeer  is 
subject  to  the  tax  to  the  extent  of  any  surplus  over  and  above  the  officer's  actual 
traveling  expenses,  and  where  he  failed  to  render  an  account  thereof,  to  the  whole  ex- 
tent of  travel  pay,  and  commutation  of  subsistence.^' 

§  18.  Distribution  and  disposition  of  taxes  collect^d.^* — The  distribution  of 
taxes  among  taxing  districts  or  municipalities,^^  and  the  use  of  funds  so  received, ''^ 
is  controlled  by  statute.  Cities  authorized  to  impose  both  kinds  of  taxes  may  appor- 
tion a  franchise  tax  between  different  objects  in  the  same  proportion  as  ad  valorem 
taxes  are  divided.'^  Where  taxes  have  been  paid  for  school  purposes  without  ob- 
jection or  protest,  their  use  for  such  purposes  will  not  be  prevented  by  a  merely 
technical  objection  to  the  manner  of  the  levy.^®  That  it  may  be  proposed  to  divert 
a  tax  when  collected  to  a  purpose  other  than  that  authorized,  and  for  which  it  was 
levied,  is  not  a  ground  for  refusing  to  enforce  collection  of  the  tax,  if  legally 
levied.^'  The  West  Virginia  statute  requiring  an.  estimate  to  be  made  and  spread 
upon  the  records  of  county  courts  before  making  the  annual  levy  does  not  prevent 
the  diversion  of  funds  raised  from  the  purposes  named  in  the  estimate  to  other  prop- 
er purposes,""  and  the  laying  of  a  special  levy  for  a  particular  purpose  does  not 
limit  the  expenditure  for  that  purpose  to  the  amount  raised  by  such  levy,  if  there 
are  other  proper  funds.°^ 

A  county  treasurer  is  not  the  agent  of  the  county  in  collecting  taxes  for  town- 
ships and  towns,  and  the  county  is  not  answerable  for  his  delinquencies  in  the  col- 


ot  state  banks  and  trust  companies,  held  to 
discriminate  against  national  banks.  George 
Schuster  &  Co.  v.  Louisville  [Ky.]  89  S.  W. 
689.  Ordinances  imposing  a  tax  on  incomes, 
licenses,  and  franchises  of  merchants,  manu- 
facturers, banks,  and  trust  companies  at  a 
fixed  yearly  rate,  though  the  ad  valorem 
rate  on  other  property  would  vary  from  year 
to   year,    held  void.     Id. 

51.  See  2  C.  L.  1842. 

52,  53.     Galm's  Case,  39  Ct.  CI.  55. 

54.  See   4    C.   L.   1656. 

55.  The  New  York  mortgage  tax  law, 
which  provides  that  one-half  the  money 
derived  from  the  tax  shall  be  held  subject 
to  the  order  of  county  boards,  does  not  vio- 
late the  section  of  the  constitution  requir- 
ing a  two-thirds  vote  of  both  branches  of 
the  legislature  to  appropriate  money  for 
local  purchases.  Under  I-aws  1905,  c.  729, 
§  307,  the  proceeds  of  the  tax  belonging  to 
the  counties  never  becomes  state  money,  and 
is  not  within  Const,  art.  3,  §  20.  People  v. 
Bonner,  95  N.  Y.  S.  518.  In  New  York  a 
county  is  not  a  "tax  district"  so  as  to  be 
entitled  to  a  share  of  the  taxes  collected 
on  bank  stock.  Under  Tax  Law,  art.  2,  5 
24,  providing  for  distribution  of  bank  stock 
taxes  between  the  "town,  city,  village, 
school  and  other  tax  districts"  in  the  coun- 
ties where  the  stock  is  taxable.  City  of 
Utica  v.  Oneida  County  Sup'rs,  109  App.  Div. 
189,  95  N.  Y.  S.  839.  The  $2  on  each 
$100  of  premiums  paid  into  the  state 
treasury  by  foreign  insurance  companies 
does  not  belong  to  the  school  fund,  not 
being  a  part  of  the  tax  on  corporate  fran- 
chises provided  for  by  Ky.  St.  1903,  §  4370, 
subd.  5,  nor  a  fine,  forfeiture,  or  license  un- 
der subd.  6.  Fuqua  v.  Hager,  27  Ky.  L.  R. 
46  84  S.  W.  325.  When  a  county  treasurer 
Is '  enjoined    from    collecting    taxes    assessed 


by  a  school  district,  but  such  taxes  are 
afterwards  collected,  the  county  may  not 
retain  a  portion  thereof  as  the  school  dis- 
trict's share  of  the  expense  of  the  litigation, 
the  county  treasurer  being  required  by  law 
to  collect  such  taxes.  Mineral  School  Dist. 
No.  10  V.  Pennington  County  [S.  D.]  104  N, 
W.  270.  Under  New  York  statutes  a  county 
treasurer  has  no  authority  to  borrow  mon- 
ey on  the  credit  of  the  county  to  pay  a  state 
tax  levied  on  the  county,  and  charge  the 
same  to  a  town,  when  all  the  towns  have 
paid  their  proportion  of  the  state  taxes. 
Hathaway  v.  Delaware  County,  103  App. 
Div.  179,   93  N.  Y.  S.  436. 

56.  Money  received  from  liquor  licenses 
held  properly  used  for  street  improvements, 
and  it  was  not  essential  that  identical  mon- 
ey appropriated  for  that  purpose  should  bo 
kept  on  hand  therefor.  Hett  v.  Portsmouth 
[N.  H.j  61  A.  596.  In  Arkansas  no  part  of 
a  county  road  tax  collected  outside  of  first 
class  cities  can  be  expended  on  their  streets, 
but  four-flfths  of  the  tax  collected  In  such 
cities  is  to  be  expended  on  the  streets  there- 
of. City  of  Texarkana  v.  Edwards  [Ark.] 
88  S.  W.  862.  Fund  from  county  road  tax 
belongs  to  the  county  and  should  be  ex- 
pended under  direction  of  the  county  court, 
which  must  act  with  city  authorities  in  im- 
proving   a    city    street.     Id. 

57.  George  Schuster  &  Co.  v.  Louisville 
[Ky.]     89    S.    W.    689. 

58.  Trustees  of  Schools  v.  School  Inspect- 
ors,   115    111.    App.    479. 

59.  People  v.  Peoria  &  B.  E.  Co.,  216  111 
221,   74  N.   B.   734. 

60.  Construing  Code  1899,  c.  39,  §  29.  Tay- 
lor V.  County  Court  of  Braxton  County  57 
W.  Va.   165,   50  S.   E.   720. 

61.  Taylor  v.  County  Court  of  Braxton 
County,  57  "W.  Va.  165,  50  S.  E.  720. 
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lecti^ifc^rfllfejjj  taxes.^?  A.  w^SrasitffflpoHLr/jkieotnty  jireasiiEreKitafpay.'tasiffiiiHclsrteia 
t0«!B||r<jjC$upciffiereates-  bq;  •lilJjiiitjf'iagaiiEii^iithiB-i.Qoiint]^,  •tettdsr.'in6ielSr.Jb«  taraihioii'tna 
under  UtyghrffBiKlS'of  the  •k)wiJiara»pi!iad.QTCr.''^  M^iiamiBs  lies  issxrcomp^  diJEoiiEH 
ty  iteea8iDD$Ejto.{Ja.y  iOY«if>:to]a."t(^]ii jtEeasiiTe]S'P»lalic,  fnndsifefflgngiag'-ttQ  tbes-ipfeHicj 
tlie.  cugiiixdyf:«'f=iw|iicii  the  town  treasufsrisreiititiled,^*  prosidediMe  cbtuity-feFeasijiEfeir 
lias  such  .fmwteiB-his  possession.''"' a  Acaantyrtreasjirer  .wfaoipa,ys;&Ter  to  a  tdwaf.aarf 
pervjsfier-tJfeitPT^jans  akai)©  of  railroad  taxes,  insteafliolimvestmgitiiBi^mssi  for  thebenen 
lit  of  the  sinking  fund  to  pay  railroad. Bonds^  as  required. by  law,  iS'iEable^itki  tbeitowia 
for  th«-  ^raeunt."''  n.  In  a  suit:  to  recover  the  same,;  tihe  !d&fe!m(iantil!ias!)theil)UTSsi  of 
prOiyiivgffti^^l^Sg  that  the  town  had.cQceire^.the.Lbeaefifaof  itheinaoitfry.  so. paid  oiver."^ 
Sifeh  ?jit|egtfl  (.p(*yi(fc6fit-  eannpt,  be  vaii&ted  by  a  tsffihseqiifijrli  curative  gtatutej*^  .  In  affl 
actifi9.:by  a, ;ta?6i3QUectfer.t&.i*^6tiov4r, 'alleged  iO¥erpa2)!BJi^nts.tp  .aiipajisb,  .hfeJBaust  pcmd 
p^yffleQt%jaa-cltU]Hed;b35hii8nio]aaveibeeii;mada;?*oj  oii/nt^  iB-iofHi'L  :)i.Cj  vd  sHi(iiiqaK.>-:> 
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5  1»     FraBchlses     and  Xleeiwcs, '   P*op*rty 
nnS   Contracts,  and  Corporate  Affairs  <ie65). 

ConsiaeratdcHi     (168*);.  ---Ijic^hBe-  -Pees  '  aTifl 
Taxes  1  <1£&7.).'  -Ti-ansfersj     Line     Contracts,  , 
Leases   ana^'Mbftg-ages    ClftfeT).  ' 

§  2ir  -  C3o#rtx«cti<>n      ana  '  JBalntenance      of 
Lines,  _  and  Jniuries    Thereby    (1667),^ 
§  3.  "^cies*aplr  Messriecs   (1G«&). ' '^. 
A.  Oiity  and  eare   (1669),     Tranisiilasloa.ii . 

riGTO).     Delivers    (16I1L.,  Peliv^piy  L 
-■■"'^  to  ■  -Others     !fdri  'A'ddtessfefe"*  ■■'(t6Vf).q  ' 
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of  Laws-  (1^7j3),     General   and  Spe^ 

:     dial  Dantag-eS    (Hisy.     Slental    Aii- 

,   gui^   (167ft).     Ei!feiBj»lary.:iDam^§re?i 

^  ,  (1675).  '  -",'/-,,''       r 

PrOefediire-(lST6).''    '-.;c^[j.3  3/i-r!l.r.|   OiiJ 

Penalties-. <1 676)-, .  ,     ,  ,"!'  ir    i---r.-.-3rJ 

Telephone  Serrlee  (1677).'"  '"    '!     '^"* 

~  ^Aotaitloikii  and  Ticiier-  Serrrpfe)  (IffTTy.' 

.  Rates,  Tariffs,  and  Sentals    (IWS).    .-. 

''  Offenses  (1676).  j        ^  -a 
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-"  §  T.  °'^ Franakises  and  licenses,  propcrii/  anS  contract?,  and  corporate' affdits^—' 
The' fi^ancSiise  right^' of' telegraph 'an  rt  telephone  domiianies 'dep.end  lairgely  upon: 
statute -ftHd  must  be  exercised  within  ihe  limits 'thereof.^  In  Ohio,  telegraph  and' 
telephone  companies  get  their  right  to  use  the  public  streets  from  the  state,  ancl  the 
municipality  may  agree  on  thcj  mode  of  use  but  cannot  agree^on,  tjie. right. to  use, 
or  gfarit or'tfequirfe  special  benefife,  or  fix  charges  beyond  'what  may  be  neees^ry  tffi 
restore  4he  pavement  te  its  former  usefulness.*  ,^  In  i^Ut  state,  ftie  probate  court  may 
fljc  the  mode"  oi  using  the  streets'  where  the  city  and  the  company  cannot  agree,*  but' 
in  suBb-.!ease.=it-eaffino!t  eserdse  legislatiye  functions  or  gite  directions  for  the  use  of. 


"03,   fe,' 04,  'state   v. ,  Spinney    [Ind,]    76   N. 

E.,?tl.O'„       ^:.   --,  \'.     :,,  ■:• 

65..    He  _cajin6t- te   compeUed  to   pay  over 

funds  of  the.' county.     State,  v.  Spinney  [Ind.] 

76  pr,  B.:.9tj,.,-.  -  s-i      r,  >         .. 

66."    Under  Laws  1S92,   c.   685,  §12..    Town 

of  Wart6n 'vr'AdSiir,   97  N.  Y.  S.  86S.     . 

67.  Evidence  insufficient.  Town  of '  Wal- 
ton'v.  JL^iii*l,•^^7'5N.  Y.  S.  868.      ^ 

68.  Laws  1903,  0.  515,  attetriliting:  to  vali- 
date aucft"  a  payAjait,  violates  Const,  art. 
8,  §  19,t'  iWWIifclBtMig'  tire".'  givlng>  or  loaning- 
of  money  or  credit  in  aid  ot  an  individual. 
Town- ftf  ..Waltpn   y.  Adair,   97   N.   Y.   S.  ,8^8. 

,6a.  EvMeneo.  insMfficient.  Young'  v.  Par- 
isU   of   Bas'trBsrton'  RdtjeH  [La.l  40  So.   768. 

C  Curr.  Ij. — 105. 


.ror  :8  . 
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■,:a.r,'' M-or.'  '1  o1  li^ii'    ";  •"- -  ■■■    "    ^  '         i.n/  »"'    ■■■.'  -."'.n 
S.     Little  iv.    Central    District    &   Printing 
Tel.    Co.    [Pa.]    62   A.    848.  '  -■     ■ 

3.  Bates'  Arm.  St.  §§  3461,  3471.'^Farmer 
V.  Columbiana  County  Tel.  Co.,  72  Ohio  St. 
536, -74  N,  E.  I07«.     •-:  ,..:.-.,'f    j: 

4,  Re<iaisltes  of  petition;  A  telephone 
company  petitiolitng-  the  probat'e  court  for 
the-  mode  of  usin^  streets  need  not  set  out' 
ia  the  petition  what  streets  It  pi-oposes  to 
occupy,  nor  the  character  ot  the  structures' 
it  proposes  to  erect  (Ifitzsimmofis  Tel.  CO.' 
v.  Cinoinnati;'2  Ohio  N.  P.' [N.  S.J  51), -but 
the  petition  must  show  the  speeifle  ques- 
tions of 'difference  between  the  city  and  the 
company  (Queen  City  Tel.  Co.  v.  Cincinnati' 
[Ohlo7  76' N.  B.-S92).  The  petition  must  be 
reasonably  certain  (Id:),  and  incorporitidii' 
of-  the  company  Hiust  t>e  shown  (Id;).'  '"  ' 
.  .Hi        ■'  :  fcjg'»  '!"-^  ■  ■  ■  .  .      '-^-  --^ 
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streets  geuerali^^  fQi- ithjKipESBratt  andoiiituffiej'jtTiOiF  clots  ihe  statute,  authorize  it  tol 
gTant'to  a  telephone  compaosi}'  themght'tojpiut  wires 'aa'dapparatiia  under  the  stret'.t'--' 
without  the  consent  of  the  cityJ'  '  A  board:  of  county  commissioners  cannot  grant 
privileges  to  aitelegraphicompanyexeepfc'within  the  limitations  of  the  statute ' umder 
■which,  they  .ia«t?.  'WTiterfe  .a.  stfitute  '^irohibife  the  use  of  highways  by  telegraph' com - 
pBHieis/iTi  such  a  way  astodnco'mmGdB'the'paiblic  no  board  cam  determine  for  all  timC" 
theqtiestion;  of  .cGn¥eliicn6e/<  landithe-^ame  or  subsequent  board:  may  order  the  re-' 
moTal  of  linefe'whon  neciessity  deinands  it.l!  In  Kentucky  tlidcoiinty  court  cannot 
iuthotizethe'constrteffitiomol'a  M'ephone  lioae  -wiMiout  thei  btttisefflffl  of  thb  fiscal  coirt'.''^ 
An  oi'diriai^ce'.gijaiitiimf  ithcrigM  to  operate  lines  witliim  tlwi  City  limits  tilid**!  coi- 
tain '  ionditibrts;  If  or' a*  'specified  i  period  ■  coVef  s  all  territory  '  included '  within  the '  eitv' 
HmiA^  by  I  subsequent  imerger-'during' that  period..^  '  The  right  given  to  telegriplr 
companies  by  the  Federal  statute  to' ertet- their  linos  oUpost  rdads  does  not  intei'K 
fere  with  the  right  of  the  states  or  local  authorities  to  regulate  and  control  high- 
ways,^^  but  ft  has  been  h^^^^c^j^^a(|^^r|^iTCggyfgg;g;^as  placed  its  line  upon 
a  public  highway  by  consent  of  the  ]ocal  authorities,  and  has  complied  with  the  Fed- 
eral law,  it  cannot  be  required  without  compensation  to  remove  such  line  because 
of  irtc6nveiii(Mtee-^to  the' public.^'';  'Quo  warranto''i^'the''pTojjer  remedj^ ;t6';'d«;llir!^'^hc 
f oi-fei^iire , ef ' the,  right ' pf ,  a  icor jior ation  to ' exercise  at's '  f rancliise^  under' &•  -cityi < ot(M'- • 
Hanee^^^-^but  tte'fefet  that  &,  telejthone  companf^flS^o^ojiply' "ivJth  its,lifi^ji^g  t6  uieii 
the  public  streets  do^pQt  warrant,  a  forfeiture  of -its'franchisev?^  nln'smob-case-tho 
license  may  b^Q,jj;^vo|^@a"Jbr^al|Usp.'^j*  One  who  sigiiil'l'^jj^efii-^^:^;.  Jj^t  £|;;'fjajji^K(se';to'a' 
t?lephoneii6aBapaB-y>'0aiC0Hdition  that  .«ervice-be  f umighefl-  at  a'  cei-tain'Tate  ^JlccSmes 
a  T^Mfio'iWe&aMejf-^^^llap^&.ti  aM  mdy  su9;tb'eHfdi'C(j;its  pr9'na()ns'^''tb  rates." 
Consideration. — 'V^Tiile  the  transportation  law  of 'New  York  'gives"t<l>' telephone 
companies  the  right  to  use  the  streets  of  a  city,  it  gives  them  no  rights  in  public 
places  outsid,e  of  streets,^*  nor  ^(Joes  itj^epTive  the  qity,  oi;itS'  police  pQ^v'e:]^,"  and,  ac- 
C9rdingly,  a  contract  by_^\YlT,ich,  a  conipajiy  se^iuxes  the  use  of  streets  , anil,., other ;  pribf 
lie  places  in  ,CQnsidp-ation  fo|'^  seryicc  ti,t  e(^rt3.in  i;-at(^',isi¥.upppfted  byi^,g^ 


iqeran 
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*  S."    Queen  City  Tel.  Co.  v.'Cineinnati  [Ohio] 
76'  N-  .Ei  1392.      .     •/    I  .  ".'  ~  i-iiii'- 

6.  Bates'  Anij.  St.  §§  34,61.  .54J1.  ,- ;Queen, 
City  Tel.'C^o.'V.  Cincinnati  [Ohio]'  76  N.  E. 
.'^2.    <■         26  joriiino      '11        >!'        L.  .  vl   1 

7.  Ganz'v.  Ohio  Postal.  Tel.  Cable  Cq.  [C. 
C.'A:]    140  ^.''5692.    ''■'■"•■'  '■'     '  "'" 

S.  Under  §  3454,  Bates'  Ann.  St  (Ohio), 
the  hoard  had  no  power  to  grant  to  a  company 
tli,e,  r,isht  to  maint9,iin  jL-s  line  i.BdeflniitSly.at 
any  particular  place..  iGanz  .v.:  Ohio  Postal 
"Sel,,  ,Ca,hle   Co,    [,q..  C.    A.]    140   P.    692..:      .f. 

,a.  oThe  action  of  local  authorities,  in  or- 
aering  the  removal  of  polest  by  jeason  of 
in,ii:piivenjenoe  to,, the,  public  will  iioi;-;  .be  In- 
ttiipfered  .with  by  the  courts  unless  an  .abnae. 
«l(i.di¥ereti,o.n  .^s, shown,;  Ganz  .v.  Ohio  .Pos- 
tal T&i.  ,<p?L,bJe,Co.,  [.G  C.  A.]  140  ,F.  692.  ...The 
fact. ^l)^t,,th^' inconvenience  arose  by  reason 
og  , the.  subiSpaKei^-t;  location  on  the -road  of 
a,ri, i eipp.triC'  railway  ,by.,, permission.  lOi'.tho 
boax'd  i^  .immaterial.  .  Id.      .  um      roi       ta 

,,]0.;,,lvy,  :0t-.il9O.?.  .§,§.4306,  ,46,79...  Bevis  v. 
Vfi!nc,i?b,u,rg  Tel.,po.  .tKy.,3.89  S.  .W.  ,126.u  u,. ,,  . 

„li..  ,,'i;>ie.,pr>SiiB3.1,.  pity,  ^ordinance  held  to 
et^y,^Tn,\,wh?iVe  i^givenal,  towns  .  and  '  villages 
under  w)hosei.©pdi nances  ;def  endanb  fhad' t»re- 
viously  operated  became  merged  in  the  city. 


jo-iJs  ;)ild0([  ofli  oaij  oi  .Idgi-i  'lieih 

!'   i;".o:i  ■  oilt  .fto 

People   v.,,C 

2'45.  '  '  «c    "■-' 

,,  la.,   iRe,\vSt.i§   5263.  (!U..S^.'Conipui&t.'  MOl. 
Ohio,  Postail,  TfA.  ,Ca■^ii  Co. 


vvfoji  YiSl'I   V 'iliSCf  111'  rrfi 
.v.,.,Chicago    Tei.    Co.    [|11.],  7?    N. ,  B, 


p.  3579).  Ganz 
[C.  C.  A.]  140  F:  692. 
jlSi  ,'Nor  could:  ehfe  :autIiotitiies'''i'eTrioV«>  it. 
So  held  where  the  inconvenience  arose  be- 
cause of  a  subsequent  permission  from  the 
authorities  to  a  railway  company,  to  operate 
electric  cars  on'  the  highway's'!'  ofiio 'Postal 
Tel.  Cable  Co.  v.  Sandusky  County  Comlrs.' 
:i37  r.  947.  '  A'nd  'I's^here  sucK"'ii'ne, 'ij  on  '  a 
post  road,  a  question  Is  preyeiitei  of 'wWcli.' 
the   Federal   courts   have   juris^icSdn.""  I^.   ' 

14,  15,  ,  16.  _  People  -  V.  Qhicagp"  TeL  Co. 
[in.],  77   N.   E,   245.  >-  ..    ..V    , 

■..-■'    T^   .    ,  ..'.'1  M'.  .     "     '}':•:  t:-]iv3.      ."TO 

17.  Wright  V.  Glen -Tel.  Co.,-48.MiHC  192i- 
9.5   N.   Y.   S.   101.^„,^,     .,3         coei«v«a        . 

.la  Laws  1890,  ,  p.  1198,,  .ci  '666  J  102 
Wright. V.  Glen  Tel.  Co...  48  fMlsci;a»«i  95  N,  Y. 
Si  101,       ■!!    n£    :o  ni    lAhsiTO  to    y.om^in    .. 

19.  The  city  may  d^teY'miHe'  ■  iHe  'fiiaTinfer 
of  rtinning'  the  lines,  'titciWrig^itv"  Glen 
Tel.  Co.;  «8  Misc.   192.  95  N;  Tas.i  l«i. 

20.  Wright  V.  Glen  TM.'  Co.,  48 'Misc.   ih'l, 

'  .       TSVO    b 


95  N.  Y.   S.   101. 
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-■yi  License. fees  ancZ ■  iw'csr^-— Municipalities  generally , have  the  power  to  impose 
upon^telegra-pliaad  teleplipne  companies  a  j-ea,sonable  charge  for  the,o,cc-npation  of  tlie 
str(tetPi^- but  acitj!  has  no  potwer  to  impose  upon  a  telep]ione  company  an  occupation 
tax,  ^  a  reyenne  measure,  in,aclditiQU  to, a  franchise, tax  already , collected ;"?  and 
jfhfiiEe  by  statvtte  a  company  ha?  been  gi-aijited  tbe  right  to, f?(3i) struct  aiiid  opprate,,itfl 
lijjes, in  highways  or  streets  in  consideration  for  sen-ices,tq  tbp  public,  a  municipality 
has.  no  powea*  to  impose  any  tax  ox,  rental  on  its  p<)le&  for  the  use  of  thp  stree.ts.'*  ,  ,.j 
•j  ftid Trans fmsyjiti-c  conira-cts,  laa^eif  and  mortgages."^ — Contracts  between ,  differ- 
ent companies  for  their  mutual  benefit  are  not  revocable  at  the;  will  of  one  of  the 
parties,^*  and  ,a  court  of  eriuity  will  decree  specifi.c  porfonnance.  of  such  coi^tracts  in 
order  to  preserve  the  status  quo  of  the  parties."  nni'  tro  -  ,  iwtnd;;  vlriiimrmja  od  -nur 
fti  ',„§  'i.  Constnuitioth  ami,  mawtenawe  of  lines,  and  iiiiuries  tUere^yJ'flfTrt^^ 
of  highways  by  telogTaph  and  telepjipne  companies, is;  sjubordinate  to  "th.eir  nse 
by  thepublie  for  the  primary  ipurpose  ©f  travel,'"  and  this  is  so  although  the  pight  to 
vl^  the  streets. is  given  iby  ,s.tatvite,.^? , ,  i&Hujiicjpal,  authorities  have  the  iwwer  of  rea- 
sonable control '  and  regiilation  , of ,  the  ■  use  of  tbc  public  ,strects  by  telephone  com- 
panies,-^liand  inproiJcr  ca^es  ma^;  require  '^  telcphppe  conapany  to /pl^pe.its  lines  i-inr 
der^Qiuid?^  provided  there, is  jio  diserhinnati^p,.,'^,., Local  boards  are'?>ften  required 
to  speoily  portion^  of ,  highways  where.  telegra,ph  or  tcleph^jne  lines  ma^y.  be  erected.^* 
A  grg.gt,^tP,a-jtelephGue,.cqinp5ifljj-,to  erect.aliji^  over; and  alQi?g  certai]?^  pwperty  and 

otfqoloi  10  rig    •  '  9i  .  ■      ;  31 1 1:    ■    lo    • 

tlteeuestlop,  whether  it  Was  an  obstruction 
snoulo'  have    been    left    to    the'   jury.    'lid. 

30.  Placing-  pole  too  near  traveled  portion. 
Act.-Apr.  '29,,,18"4mI,J3  (P.  L,  92_J.  Little  v. 
Cepfral  Tiistrict    s'-Pripdhg   'tei.    Co.    [Pa.] 

e2)L:-s4&l'  ''.„'  '    ^j'  '■','"     ''   '.."         '  " 

I  si  .'Vmake  of  Cai'thaEe  v.  Central  New 
,7,6rk| 'ret' &;  T.  Co.,' ffj,  ]Sr"Yr  S'.  919'. 
'sis.  Village  held  t6''Kave,  such  p.ower  un- 
der its  s^.ecial  charter  .autTiorizing  its  trus- 
tees to  prevent  tlie  iijc'uniberingr  of  streets, 
'and  under  Village 'La-ws  1897,  p.  455,  c.  41,4, 
§  340;  \  89,  subd.  9,  p.  394;  and  §  141,, Jp.'fEi 
declaring-  the  streets  to  be  undet-  tlie  exclu'sWe 
control  of  the  trustees.'  Village  of  Carinas^- 
V.  Central  New  York  Tel.  &  T.  Co.,  96^*^X 
S.   9i9.  '  '  '    ^33>ifr 

33.  Where  one  of  two  telep'^on'e  "^n?- 
^aiues  .|extended  its  lines  without  perm'ls- 
^ipB,,of'^he.y,inage  trustees,  the^faot  that'tTie 
'tTOMpeSl-,^d,tii;tea'^ueH''mensi9ii  to  Tie'iiiAcea 

U.rid6rg4°^-N- ryii^i'Wt.' '  "I^Piiiring  tlii^  .'other 
6oinliany^,'^ol\  ■j)lace,'l,ts  jviijes  ,  ,uncI>r.g'rouIjd 
jdoes,  nO,t  jprqv^,  'di-^^criminatloh',' .ifTilie  'cival 
doftiEin^.  tnad6  no  ex.tenSipSij' 'yiUag'e  of 
■.Cartli^ri'ei  V. 'Ceriti'a.l'Ne*' YOrk'Tet.  §;"T.  Co,. 
.*6  W','  Y.;'SJ,919,  t'vfe;^^'  4S"ilisc.  423,  96  N.  Y. 
S.  'gijT'  'tn  Such 'case 'a- lireliinlnary  injunc- 
tion 'rtstrai'iifng  the  erection  of  lines  Penil- 
I'ng-' fHe'  action  to  require  the  company  to 
place  the  wires  underground  should  not  be 
vacated  where  the  facts 
Of  such   action    are   It 

34.  In  Illinois  ttif 
the  highway  commis^t'onei-'s'r"^'Laws  190,J,'p. 
350,  §  4.  If  the  commissioners  fail  to  specify 
and,  the  company  thereupon  proceeds  to 
et-eCt  Its  lines,  it  is  bound  to  so  place  them 
as  not  to  Interfere  with  the  use  of  the, high- 
way by  the  public.  Interstate  Independent 
Tel.  &  T.  Co.  V.  Towanda  [111.]  77  )SI.  E.  46C. 
Wi-iere  a  city  council  is  required  to  desig- 
nate the  places  in  streets  where  a  telephone 
tiompEtrty  may  place  its  poles,  it  cannot  he 
required     by     mandamus     to     designate     the 


-a-jr  ir,  nv/offg  od  Isurn  oor[o>!fl;oori  .zvivn  o 

23.  Const.  §§  174,  181.  Ky.  St.  1903,  55 
409S,  ,40-77,  3637.,  subgec.  4,  .Cumberland  Tel. 
&  T.  Co.;  V.  Hopkins-:  [KlVl]  90  .Sj  i  .W.  594. 
A  itelepjKUxe):  company  had  purd^ased  from 
the  city,  at^a  stipulated  priae.per  year,  tbP 
rig.ljt  to  .mfllutain,  a  telephone.  exohanSP 
and  tOj  do  a  /telephone  itowsBjj^^iijitfelnJiijIihP 
city  could  not  impose  an  additional  charge 
by  ani  occupation  tax.,    Id.  isgup    oriT     .};»■ 

E  24.  The  fact  that  Acts  TJeftmirtlSSS','  P;  ,120, 
c.  66,  do  not  contain  the-rwiordsi  "free  of 
charge"  as  did.  the  Code  of  1S5S,  is  imma- 
terial.   -Ordinance  of  city  of  Memphis  passsed 

;I>ec..=  20;!l8B.4y-- and  amended  Feb.  25,!  1902, 
held  void.1  -  City  of  Menlphls"»'.  Postal  Tele- 
graph-Cable Co.t  139  F.  707.       '/JJ   -i'lcraixo-rq 

"•■SB.     See  4  C.  r..  1661.       "-'' 
v.. I 


./J -J 
srlJ   "fo 


5/iifi'fi;d 


ae.  The  telegraph  cova-p^^,ff.s^^^^l:^M^r 
Tii'^h  material  ,and  railroaj^^,pp^pafl,y  t^jj^t^- 
"n'isii  labor  for  a  telegraph  line  and  the  ■ps:pf 
tract  was  silent  on  the'  question  of  its  J^f- 
minatlon.  "Western  Union  Tel.  Co.  v.  ^jenijt- 
sylvania  Co,   [C.  C.   A.]   129, F.  849.  _,_j, 

27.     Western  jUnion    Tel.    Qp.    v.  -  Pennsjrl- 
vania   Co.    [C.    C.    A.]    129    Foi:M9.     Tljff.  feUQt 
that   the   contract  was:  continjiW-is,   andiftb^t 
the  act  of  Congress  of  1866   rendered liTjuga 
tor,y    a,  provision    in    the   contract    rrrojiiiblt- 
ing,tbe  rajliwray.  company  from  alla,wisj®iaay 
uth6T    telegraph    company    to  ,  buiidb-,af/)Jtoe 
.aloBig  l^s>,r9*<i..  d'fl  not  prevent  ai>ie«>fflQriPiSE 
, ioj-paanQfi.   .Id.    "    rvr-j   ;     'O   snorlq-jlaJ   n  '►o 
-;    28.    .See.iiC.!  L;  l&6i,  ■    See,   also,   Electric- 
ity,.  5  C.  Ij.;  1086.  oi      9 -. ..  .    3 

-las.  "Ganz  V.  Ohio  P^lirtal^^Pet'' Cable  Co. 
[C.  C.  A.]  WO  F';  692.  Tlleehdhi' lines  mufit 
be  so  constru'dted  as  not  t?r  jVitferfere  wlt'h 
public  travel.  Bevis  v.  Vanocloai-g  Tel.  Co. 
[Ky.]'  S9  'S.  W.  126.-'  Where  a  telephone! 
po^  Wa^^rilaeed  in  rf' public  highway  arid 
^laSMtlfPii-n^Ss  injureid   fcy  driVing-    agflin^t    It 


.'¥''di;^i^'Wti?^°^s^*'' 
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to  place  poles  along  the  highway  adjoining  such -propGrt}^  does  liot  permit  the- erec- 
tioti -of  a  line  diagonally  acros^  ttle  property/'^'  The  right:  of  a  telephone  campanV 
to  construct  lines  on  private  ik-Hd^ 'inust  be -clearly  and.  expresely  "gr&.nt'edr*?''''Hie 
reinedy  against  a  telegraph  C(5ihpM^'"ibr  erecting  its  line  otftsid& -of -its  right  <Sf  way 
is  one  for  dtoiagte  and  noi  ediiclfefiination."'  Where'tieBoM  of  a  telephone 'e&ia^ 
pany 'is;s-ufEeiently'B'rbM-'ty'ciOTCT'^sim'ages  arising  from  the  construction  of '  1-fii^'- ©ii 
roads_  ahtfttmg  onHhe  lahdfe' bf 'prfvkt^  owners,  tea  injunciioS--w-iH' not  lie  dn'bfehalf'i&'f 
a-ptivateoWner  tb-pireTeiftKueE'cons  thbttgh  the  municipal  authorities  have 

iiot  cOrisented  y6'tlie-usbl'ar'4Ke  roads.'f  A  telephone- wii*ft  stretseh^d  o-ter -flhe- prop^ 
M|-&f"€it6fhfe?^ffi'otit''¥iith6rity>  butcatising  no  obstruetio-ny  is  not  a  in'ii«anc€r'whicli 
may  be  summarily  abated  by  cutting  the  wire,^  but  an/actiGn'of-eJeS&ieht  will  lie 
for  ^t-rmgihg't3&pHoiie''#ires  over  one's  land  -without  permission, -aTfhough  the  soil  is 
ncit  iiit^ered  -with.*"  A  license  t6  a  telephone^ company  to^^atfach  wires .ta  a. build-' 
fig' is  retocable  at  the  pleasure  of  the&wner/^  and  in  trespass  if  or  aftacMng -wires  "to 
building^  without  auffiiaftif  ^the  measure  of  damages  is  the  -Falue  of  the  use  "to  the  de- 
fehdant.*^  "  The"rfe^^''bf -^are  required  in  the  placing  of  telegraph  and  telephone 
lines  is-eoMniensurafe  with  the  dangers  reasonably  to^be  apprehended  m  feach  particn- 
lar  case/*^ '  Where  it  is  not  customary  or  practicable  for-a  tele-pboiie  company  to 
mai-tita'in  gTlard-wires  to  prevent  injury,  the  company  is  notnegligenf  ^for  failure  to 
so  maintain  them.**  To  warrant  a  recovery  f &r  -injuries  eaused  by  the'  commtuiica- 
tion  of  electricity  by  telegraph  or  telephone  wires,  negligence  must  be  shc'wn  or  pre- 
sumed.^?:,; The  question  whether  a  telephone  company  is  negligent  iiCfailmg'ro  learn 


streets  li)  ■whlft'h  Such  prileS ,  irlay  iDe  "|etedtea 
■ivliei-e  the  compaiiir"  has  a  right  to  use.yl'tlie 
streets^.^jJIroceediiig-  lender  Code  Ciif':  fcoc. 
§  liSi'.'^Vfhopizing.'  mandamus  t<J,.,cqftpel 
duties  erilsined  by  la-rtr. .   State  v.  RpS  Efta'g-e 

[MQnt'.T'-»3  ¥.  6ii,  .'.::;' „...'";'.^, 

,•35;    ■Zlm'inermari^  v.   .Ameri,ciajl ' -*el,  -  &   T. 

■cty!r  7i  s.:  e.  528,  51  s.  E/ 243i,;;'i;tts*H^4i.<>p 

■^liat  the  eontraot  -was  silent  aS, to! -tBe,  lopk- 
"flon  of  the_  line  held  .more  f avpfable,  ;flian ^ 
|,XipeIlant  was  entitled  to.  .Id.'  Pftrofevl- 
'Seruje  showing  an  understanding  that  the 
linfe  should  not  fcross  the  prdperty'  held  not 
IjrejudiciaL     Id..  ^    -.       _  ,-,^,:^rj 

'}.9e.  A  telephony  !cQ;fib.a!iy,,]h^.i;,ti.^.".  right  of 
eSJineiit  Idomain  over  tile  private  ."lands  of 
iiidividual  owners  under  Act  Apr.  29,  1874.  § 
SS,>.  El  .73.  Pennsylvania  T^l.  Co.^-v.  -JToov- 
Jei*, '24  Pa.  Super.  Ct.  9.6;  Ffoutz  v.  Pfennsyl- 
•Vahia  Tel...  CO:,  24  Pa,  Super.  Ct.  105'.- 
;'"'*t... ".Phillips  V.  American  Tel.  .&  T.  Co.,  71 
'S,-(S.^p7i,  51-S.  |E.  247.  Instruction  to  jury  to 
ii'gurfe  . but  .yie'  actual  damages  and  then  go 
to_;"th^ ',q;U6.stiOn  of  puriifive  '  damages  and 
-figure' tiiat'  (Jut,.. held  not  erroneous.     Id. 

3^  t>ecreei  dt  iniunctioii  amended  so  as  to 
'itiojudfe  only -private,  land.  Pfoutz  v.  Penn- 
-gJylVania  Tel.  _Co:,''24"Pa.  Super.  Ct.  105. 
''^3d'.-  'I3ef0ild'ant  convicted  under  statute 
prohibiting  vfillful  cutting  of  telephone  wire. 
■'*rc6,0Wari  V.  State  [Ala.]  40  So.  142. 
'r^'.'-;'Sq'lieM  under  statute  defining  \ejept- 
'iiie'ii't''sis'aTi' actiph' to  recover  the' immfedjafe 
"iosWe^sl'bri -t)f  reil  property.  Code  Civ.  Prop. 
I.'gjis,  ^uid-."2fe. .  Butl?I:;■^'.,,E^p•^ti^er:a;el.vcp.i 

-I^^Aie;  tav;':zit,'a5  N/x:  ,^,:^8|,;,  ;.  -;, .; 
'""4m;'  '^ttfeScbc^tipij    -fiy.-:  sale."  .to  ,,.piaintifl!. 
•'Mn'Rfe  V.  jNew''TforS"'£el.',.t;o.',-4iP  'Mi^^> 

•'i!)iv:''gfi;^rN.'y-;'^.  G.?;' ..  Eij^y  f ol;3,rs'.11,eAi?, ;n,9t  ■  J 


j>  j^,A,ir  ,-3  ,-:t  rgr  57|  J5  isrf.^-->  .fys 
unreasonable  for  stringi-ng  -wires  on^  plairr- 
tifE's  building.  "Id.  E-Wdenee  held  suffieiettt 
to  establish  defeiidant-S  Ownership  <rf  wires. 
Id,  It  was  not  necessary  to  show  that  de- 
fendant actually  used  thP  wires  for  tele- 
phone  purposes    while    tileir'Twera- atftachda. 

43.  The  question  ofi'hegfSgieMfe-e'"-' irt-  rtot 
teSpeyly  :  .Insulating-.  •andri.tgxiisEiidliiiig-  tt&es 
/which  came  In.  coirtaotiiBeaBsC'  of  the  .Iftrn- 
ing  of  a  jnlll  lield  proper  for  the  jBry.  Kamt- 
ing  V.  Hudson  Klver' Tel.  Coj,-97  N.- T.  S.  .6X5. 
The  failure  to  Insulate  or.-  piHSpfirly;:  g.uara 
against  the  contact  of  tbe-< Jvrres':  wasf- %lre 
proximate  cause. ;of  the  .Injury  aind  BottiiB 
burning  of  the  building.[  W..-  In  an  aotjon 
for,  injuries  by  electricity  .communicated... by 
a  t:elephbne*Vfre-; 'instruc-tipn  that  it  -wis  a 
matter  of  common  knowledge  that  elec- 
tricity Is  conducted  along  such  wires  held 
proper..  Owen  y^  Portage  Tel. 'CO.  ["Wis.]  105 
-N.   -W.    924:  .    '  ■      :.    -    „       .-      -      -' 

44.  In  the  absence  of  custom  Pi*  prac- 
ticability, held  proper  not  tO'-gubmit  to 
the  jury  the  question  of  theconipa-ny's- lieg- 
gence.  Aument  v.  -  Pennsylvania  Tel.  -  €o- 
2S    Pa."' Super.    Ct.    610.   ■"  •■  '-    '-'    '-  ■■ 

45.  The-  mere  fact  that  electricity,  gen- 
erated by  an  61f)Otrlo  -railroad  -  cpm'pany, 
escaped  from  Its  trolley  wtfeto  one  'Of  its 
Span: ' -wires,  thence  j  to  -a  "telephone  'Cable 
of   a   telephone   company;   thence   to  a  t^'P- 

.Bhpne  ^cable  of  another  tPlefihoii-e  tpm- 
pany;-      thence      to      a      gasOrpflpe^-    In  •.  a 

jatore-,:  building;,  thence-  to  the-  lead  icon- 
Mptipn.  with,  a,  gas  mstei*  jin-  the  base- 
ment,.  which,  .w^s    melted-  off,-  igniting    the 

Jras,,  setting  fire  to  the  floor  above  and; dam- 
aging a:  Stock  o,f  goods,  does  not  r.endpr  Ml 
,fli'.."aiiy,, .of,  .sajd. companies  liable-  in  ftam- 
fSe.s.t<l.the,,p^j»er.,of  the  goods  ,in-tbfs  .a:^- 
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of ;;'breats=.inji wires  a^ds, repair, tbQi](}.,..deperLds; upon  tliQ;;Cireuiiistaft([!pS;pf  ea^kfi^^A'^ 
POjQiriiiijitojf inegiiigfinaj.willfdel^  .,  ,,,  ,  .      ".  .n/i,,.     ,,^  .:..,,,•  ..-.     -   - 

..j,^,,.l:^^S.,:'-TelegTaph  :^e$^a^&?rrsA'.iPpiy.x^'>^  qire.*^ — TJiq  law,  iKipp^eS;;a:pij.blic 
duty  uponriel^giapif, i?m4,. telephony  compaflie^  to  promptly  aaid  coiTectly  tyajismit 
|iu,d  deliver. roessages,^^  a^d  they  are  liable: for: a,l3reai?}^tlier?of_to,parti^,. for ■^hose 
beni5£t:the,j?artieular  in^ssage  was  senf"  As  a  general  rule  the  party  injured  has 
\hs  right  to,  reaver  |iie  damages.. arising/^  Aii  undi^dgsed. principal  jpi.th^. sender 
of  ;a;faessag(e'-m3y:-sue  in  hiS/Own  name  for  damages iresiilting; from  an,  §rronefl^:^8  .transr 
mis^io'n/^  but  a  ^legTaph-eonipany  i§  not,liable,  tothe  gender  fpjr.  failure. tip.^ftliver  a 
message  unless  it  is- charged  .with  nptice  of  his  interest  either  from  the  message  itself 
or  otherwise/'. tjioar,  isat  lialjle,. for.  negligence  ,t;o  jbhe.iundj^crogejd.,. principal. fOf;lja-e 


sence  of  proof  of  negligence  on  the  part 
of  one  or  more  of  said  companies.  MarsVi 
V.  Lake  Shore  Elec.  K.  Co.,  7  Ohio  C.  C.  (N. 
?,),  4|06.  As  .bietween  a  teleph,on,e..compfiny 
and  one  with  whom  it  lia^  norcoptrapt.  rei- 
latipn,  th€  mer&ifact-of  an  accidental,  iDreak- 
Injr-'.of  a  wire  "Xa  a  severe  storm' raises  np 
presumption  f(f  neglifent}^  on  the  paft  .jof 
the  company  so,  as  jto  'warrant  a  recqyery 
JCbr,  the, filling  of  a  jio.rpie.r^  Aument  v.  I^ennr 
sylvania  Tel.  Co.,  ,28,pa.  Super.,  Ct.  .eiO.,  ;  , 
,46,  Wher^  a ^ break . occurred  in  a.. great 
and  unusual' sleet,  storm,  ,^e  company  was 
"held  not  negligent  for,,  failure  tO;,lear,n 
of -and  repair  the  tJ^eak  .wjthiin.an  hour,  jind 
a.  |half.;  Ajiraeut  v,  'Pennsylvania  -Tel.  Co., 
2S,  JPa.  -Super,,  <;t.  1610.  j  ,         ;  -r 

47.  A  charge  that  jury  should  consider 
■W}ieth*r :  jsjaintiff  -  kjnew  oj?  cpgbt  to  have 
known  of  the  darigeir  from  an  eleotrie.  wiire 
held  proper,  after  a  definition  „  of  wh^it 
^aa^tiff  ,  ought  -  tP- Jtnow,  .<>wen  v.  Por- 
tage TeL  Co.,  [Wis.;l.,105.N.  W.  92-4.  '  Where 
plaintiff  permi.tl^i.%  ,wlr-e,  oonneoied  with 
tbe  -telephone  "kroujsd  wife  .and;  extandlng 
Into,  a  jjuinp.  hotuse  .to.hang.^epilejj;  up.near 
3.  J:0.pfcin,&  -glass  and  ,  t^ere  comfjed,-  Wa  hair 
in  ,a"  stprm, -qiaesjloij-  of  contributory  negli- 
g-ence  fieW  _prpp,er  for-the  jury.  Id,  Held 
^qt ,  ^'ogtrihutory  ^  jaegligen:oe  f<>r  plaintiff's 
e^jplpyee  to  lead-  a  horse  through  a-  pool 
p;f  water  in  whi<sh.-a,  Ijve .  wiES  -hai  lodged, 
Aumeut  .v.  .  PepnsylV3,nia.:  Teh    Co.,    iS  ■■  Pai 

ai;^r,,    Ct.    ./Sie.        -  ;.-.■,,-;.->-.    ■,.;,,'      .'-•      .,:_.':■: 

48.  :  geek-4,.C  L.- 1.662,  ,:■:  „  j  -,  -  -.  ... 
-.40.  .Wesiern  .tinion  Tel.  Co,  t  ,v.  ,  For^d 
JArk-j  .92  ;.p.  ..w:    S28.-.      ■,.;...■..  ■      • 

I  ,50.  PlajntlfE  ,  helii  .-entitled,,  to 'damages 
where  in  reliance  oh  a  telegram'  quoting 
the  ,  price  of  Jnachinery  he=  Gpntrapted  to 
fir.?cC  a . plant  for. a  city,  .and  th^  telegraph 
Qpijip^ny  had  made;  a  .mistake.  Jn-  tja«;  mes» 
"sage  ..< Wolf  Co.  v.  i  Western-  Unipij  Tel,  iCOj, 
"^^i'Pa^.  Super.  Ct.  129X,  and  :V^liere-the  send- 
ee's inessage  is-  a.  .mare  estimate  and  not  a 
^.PBfra.et  with  , the  addresseej  the'  sender 
!5!,4nnptp  b^  liable -tP  the.  addressee^  nor  can 
thelcpinp3.ny  be  considered  the  ggent  pf  th« 
sender, fpr  the.  purppse  of  transmitting  the 
errpnepiis  piess,ajge  ;(i;d.)f.  -In  such  case; 
w:,herie  ^.efendp-nt's  evidence  tends  to  shpw 
infegtigence  ifl-  the  author,  of  the  message. 
It  is  iprpper  :^pr  .plaintiff  to  show  In  cross- 
fexamlnation  that  the  negligence  i -was-  that 
of  I  the  operator  to.  traosmilttinig-- tBfe  mes- 
^ge.-  -Id.  '-•-::.;-  .-••*.!>!■---• -t  '■  -  ■  ■    .-■■--    ■■-'-•■ 

51.  Wolf  «eo.  V.  W«SBtferii  trni*)n- Tel.  Co.; 
2i.i>.a.. -Super.  ^Gt;- 129.    -•  :.---  '         i     - 


52.  Propeller  Tpwbpat  Cp.  v.  Western 
Unipn    Tel.    Co:    tGa.]    52 "S.    E.    T66.    '- '-■ 

53.  Western  Union  Tel.  Co.  v.  Bell  [Tex. 
Civ.   APiI?.],.90  iS.,,W.-  714-   ,:..-,, 

.BTOTE.  To  whom  liable  -for-  n^Heence: 
'-"i?h^  telegraph  cg-ses  ar-^  .ci^ed-Tatip  exjiaus-r 
tiveiy  reviev/ed.r-But  when-' the"  .opinions  in 
^b-em  .argj  cafcf ijlly  read,  and  anajj^zed,  JJiey 
J'ec.ogn'ijse  an-9,  afflrni  .'.the  rule  that^  a  com- 
pany owes  '^^  duty'  and.  incu'r^'  a  l,iabiUty 
,to.  those  parties  only  .of 'whose  interest  it 
has  notice^ ,an^  for  those  injuries, only. which 
It  nj'ight  r^asoiiably  apticip'a,te.  .The  'peir 
tinijnt  cases  fall. into  four, classes:  (,1)  Those 
-whioh  assort,  a  duty  and  liability 'to  tbe.  ui- 
discioaed  principal  of  the  sender.  "Miljiken 
v.  Wester;!  jjnion  -  Tel.  Co.,  lip  N.  'y;.  403', 
.18  N.  B.  251,  l-.t,.;B.  A.  281; 'Ha,rlihel;.s"y.. 
Westerni  Union  Tel.- ^o.,  73  Ipwa  19*,  34  K. 
W.  ,811,-5  Am.  St;  Eep.  672;  Leonard' v.  Tele- 
graph Co.,  41  N.  T.  .544,..!  Am.  St.  Rep.  446; 
■(Casliipn  .V,  Western  Union  Tel..  Co.,  124  Nl  C. 
469,-32  a.  S..:  746,  "45  i,,:.  k  A.  160;  Western 
iJnion  .Tei.  CO-'  v.  'Morris,'  28  C.  C.  A.'  B6,'  S3 
.SV.292;  Western  Union  Tel.  .Co.'  v. "Ada^s, 
.7",5..T,ex.  531,  12  S,  IV,  «5't,  16  Am.  iSt'./Kep. 
9jp,  ,«  Xj.  R.  a;  844;  Westeri?  Urifon.  3'e3.  Ro. 
y,  Broesche,  72  .Tex,'  65^4,  di)  S.  W,;'.734,  1^ 
Am.r,St.r  Rjp,  $43;  Western  Unlo-ri  Tel.  Co. 
y...Ch-urfth.  [Neb.]  "90  ■N.'.W,..S78.'.&7  L.  Il.,'.;(t. 
^905,  .-(2)  Those  -j^JiicH  r.ecognize  .,4. 'duty 
apd.  liability;  to  a  'person  who  .appears  on 
tbe  face  of  the  telegram  „ to  .he,  j^s.  Jsene- 
fl.ciary.  although  neither  if^'  sender' , nor  the 
addressee.'.' Western  -tjnion  'Tel.'Cb.'.'.v- .MTeU-- 
on,  ae.Tenn.  6.6,  33  S.  w:,'725;  We^tern'tjnion 
Tel.  Co.-  V.,-  Adams,  75 .Tex.  -531,  .12  S,  ,  W. 
?5t,  16  Ara.  St.  Rep.  920,-6  L.  B.  A.  8M: 
Tel.egrapli  Co.  v,  McKibben.  1.14'  Ipd  511,  i4 
N.'.:e;'^9,4.  .  C3)  Those' whioh  deny  any  duty 
oi:  UabllUy  to. those 'who  do,npt  appear  from 
the  inessSge  to  have  any  }nte-rest_m  it.  Mc- 
porml9k-V,  Western  Union  Tel.  Co.,  25  C,  C 
A.  ,36,  .,791  F.,' 449,  .38  L.  ".R.'.A..  684;  Western 
Unibn  Tel.  Co,  v.  Kirkp'atrick,  76  Tex.  217, 
2l8,.13S..'W,  7ft  18  Am.  St:  Eep.. 37;  Western 
Unlp.n  'Tel.  Coi.  v.  C0.rter,  85'  Tex.  .£S0,  22  S. 
W.  961,  ^4  Am.  St.  Rep.  826;  liorrpw  v. 
,Westerif  Union  Tel.,  Co.,  21  Ky.  L.  R.  12«3, 
54'^.  -W.  853'.'  (4)'  The' deoisioB  which  de- 
nies .any.  liability  to  the  undisclosed. princi- 
pal bf  the  addressee.,.  Lee  v.  Western  Union 
Tel.  Co.,  61  Mo,  App.,  375.  In  the  ■  case?,  of 
the  twb  latter  classes' the  duty,  and  liability 
are  denied  bn  the  ground  that.tbe  company 
received  no.  notice  from  tfte,  telegrams  of 
fligir  prohable,  existence,  .and  hence  could 
ibt  havo  anticipated,  injiirjes  to  ..thpse  who 
did    not    appear'  to    b"e   beheliciar'ies  'of   the 
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addressee."  **  It  d6es' noit  'guarantee' thafittfomation'^ou^M  hj  ^''TOWiltary  bffice 
message  will  be  received."  The  qiiestio(il''6f']'easbflal5le' edre'Jn 'li'aMli'flg''nledsa^es 
is  Ordinarily  6hefoT'fhe']i!uT.''''J'At6legra'{)li' company  iS'iiot'bound'to  Open-it^place 
oi  business  on  Sunday,  but  if  it  does  so  it  tiust' observe  i-eai^^feabteihdufs.''^^^^"  1^'^'- 
"''  Transimssion."^^-'T\iB  fdiltire  of  a'tele'gi-apll  eomiJany to  traiiSimt  a'mesiage  i's'a 
1j reach  of''lts  bontraet  arid  fai^eS'a  pre'sum'pti'on  of  rieglig^n6e.''*'''Whbis>''defec]tai'iti 
the  wire" of  a  tdegraph-eoriipany- arfe -caused 'limits  negligence^  the'cOtnJvahy-'iS  hot 
rolieved'Of  its  duty  to  tfansmitr  fnessayes'  Willi  all  reaSohabte  'disp^teh>»«nor''i8  Mlky 
in'  transinifesloh'  authorized  ■  heeaitse  'a  s'onder '  kssuriife's  ^Olher'  'tisfcs  -ih  eotia6cti6n'  tWth 
the  rn^sage."^  3  -The  iDtestimptiOn  is  that  th6  a^ent -of  a' teleg/aph  Wmpicdy 'for'the 
reception  of  rtiessages  ha^''powfer  to  bind- -the' conipany -as  to  the  time  foi" sending 
them.*^  The  question  wh  ether  delay  in  transmission  was  the  proximate  cause  of  an 
injury  is  o«e 'for  the  juryi^^l^^^  „^,,   *■-'  ^'»  "°  -™^'^  ^      '     '    ''^  *°  -"^^ 
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messag;es  or  to  be  'likely  'tp  incur  -Wefdaihi 
•a'^3%rii8H  weVe  s'bbght.'  "Tii'WeStern  Union 
ffiirco.  V.  lierVcTix.  -Ci^.  App.T  23 '  S,  W. 
jsfed,  B65,  the  cpiiVt  '  re'fttied  'tO  permit  tWe 
•unclisclosea  priA'ci^ial'  oi  a  senjifeT '  to  recover 
.d'Jtinag-es  for  nierlta J  anguish  oh'  the  ground 
feat'  such  damagey  could  not  have  been 
Reasonably  anticipated  '  and  '-sVere  lidt  tbe 
iiatural,  consegiieiafce'  of  .'thei  negligertce,  6.V- 
T;iidWh',' /the  ; 'right 'of  such  a  p'ririciii'^l  to 
'iri^iiita^ih'  tfie,  action  for  such  damages  afe 
aib'tciiifed-' 'from 'til '^  tel^gVam  to '  tfe  like^3^  to 
ii§^uit:,%,i'e'r,'';w'asf'cynii,ed6a.  Ifhe  sElm?  rul- 
irig  rtiajf'Be.'fbiind'i^  ykbifiH-'iExp..  Co.' V.  Eed'- 

iiiatt;tW'*iv.^itPl).']/|a:rW-C"-  .  In  C^slT- 
I'dn  y. 'W,lstei-h'Uniojf'.T^^eo;;"l24  N:  C.  4'59, 
"32  S.  fi  Ti'elUS- li.  Ri,  A^'tSO-rwiStern  tjnioh 
Tel.,e6."v.''"Bi^0^sofie,'-'f2-Te3^=  654,'  10  S.  ^'. 
734;'  iS-J^m'.'  ^t.';tief(."'W3'  ai!a,!jn^^stern  TJhion 


Tei'-Cb'.  v."  Chiirp'h'' CNeih 'fb'  N.' W.    878 
la.    ft:,  A.    9'05,    an,;  tli^  "daffla^B^  >hich 
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uiidisclQSed  'pfiafciia,l"6i''a;  gSiji^lSlYmay  suffer 
are  Jl^Td  'to"  ^i.ve';  ■bep,n  r'$aBbntl,bly  ^  antici'- 
patea'„b5^';'tlifi  tple'gxaph  cotnpariy  and,,  i-e': 
coverabJe'.  Ift  'western  ttntph  '  TeE'Co:  y. 
"VTood,  '6  e..'Cl,lA'.':4?2,'^^JP.;«r,-,2l,  L..;^B,"'A-. 
706,  the'  aadrfeSsee  b£;'a  t'elei?i''ain;'wa^!'di!iiie|^ 
dariia^es  ''iir^itnentiil  "yiiffei'ihg  '  a.n'd;_foi''_^a 
fallurd/id' attend  to  busiriesis  befbre'  a  perf- 
son  naiH4d','ih  the 'message  died,  'tj^paU'se  fRe 
t^fe^i-am  did  not  indlb'flte  anj^'^re'Idtibiifetop 
"b'l^ 'B.usi'ness  between",t'h^  addressee"  arid  "the 
deofesjJse'jl.^^  A  tnofe' eiitendCd  revie'w  of  cades 
TTpul'd  lip.  'futile.  SuflBcij,.'  it  to  say  that 
tHAvgh  'rhem  all  the  liie  of  demarcation 
fcefween  '  legftl  in.iu'ry  and  that  dampum 
aib'sque'  injxiria  for  'K'hich'  courts  may  not 
i^'^t ' 'r Jlttt  is  the  anS'vye^  to  the  question 
wil^lhi^  "lli'e  message  ga!ve  such  notice  of 
tlie  Itjter'^s't  and  probable  injury  of'  the 
ijla'ifiti'ff  that_  the  company  might  reasonr 
ably 'ixaye.Etntieipated  the  latter  as  the  nat- 
ural •a&-,'pl'ote'ble  effect  of  Its  negligence." 
— WTSsPefh  "tjAion  Tel.  Co.  v.  Schrlyer  [C. 
C.    A,]    141    F.    548. 

34.  Western  Union  Tel.  Co.  v.  Sehriver 
tC.    C.    A.J    141    F.    5Jg.  ^^ 

G!i.  Plaintiff  'c_6uld,  not  recover  -where  gi^ 
received  a  message  intended  for  anotlier 
party  of  simil'ar  name  and  the  company 
undertook  by  office'  message  to  determine 
the  party  Intended  but  for  some  unknown 
reason  the  Information  sought  'was  not  o"b- 
tained,  and  he  _  acted  on  the  message  re- 
ceived -tVitti  as  mlioh  Rnovi'ledge  as^.the  com;, 


flH'tr.i'T  .soirtjaqrfioo  fjijss  "lo  g-xom  10  erro  lo 
.'/I)  .C>  .0  oirlO  T  ,.00  .H  .-.alM  siorCa  aiiCiJ.  -V 
mW^'^^aW^^'^^^^Sikiii^'^ntftn    Tel.    Co. 

"S8."rwest(3ffl^Uiiion'TVlp'-te6'!''-^.  Totteti'  [C. 
C;  A.']  '141  F.  533.'  Evideriib\  ^feld  substan- 
tial foi*  the'  c'C'risiaei-'4%ib¥'Sf 'ftirf'jiiVy'^S'rere 
an' operator,  -w-ho  rec^vBS.  &'^- message'  tele| 
'phoned  t'o  him  in  th6/.'lia,iri4' ,pif' 'al^bajik'  a'iia 
promising  '  to  honor  c'ie'c'ks'."  fenW  ifc&t^.tfee 
message  'was  telephoned  to  hfTH'''by  ei"tlier 
the  benCflcikry  br  the'  bank,  bAf'Safilil -iftft 
tell  'Which  oiie,  but 'rievertheless  trarfimiirffe'd 
the  messag-e 'Without  inquiry.  M.'  E-yldence 
sUflici'ent  to  'dhovt'  '  negligence;  'Wei^tern 
Union    Tel.    Co.    v.    Craige    [TeS.    Cfv.    A:pp.-5 

9o'''g.'  w. ''&8I;'-'  '■'•"•'     '  '■       .''■■■'- 

■ 'sr.  Smith 'V.  -ft'estelrti' Uiiion  Tfel.  Co.  [S. 
C]  '51    S.    K    '537.'    ■■■■'■-■  r!,-    .  ,  -    •  . 

■  .is:  See  '4  'C.  l:  166S  '•3*5'^  "^  ■J"'"'  li'^" 
-  S».  -fleas  that  -  ^ffdre^ierfrtllVSa  ^6tfM&* 
free    delivery    'limitl.OJ^-nEh'ibKJfa'i'l?   -wfl?  "uii'- 


S'ages  from  the  se'ti&ers  and  aeli-i'ei%"{;ii8iri  tft 
trie  ope'r^tbr'  'f 6t" 'tl-^n'sm.i^sldil '■ 'caHft8t'-  tSsfli 
'ff' that' dvery IMn^ '-tva's' 'doWfe!  to  'geY^he" W/e'si 
'SElke"6ffl  Id!  'Wh'ere-- t-he"Yfe'6fe'iviiig"k^Tit 
testlfied''t6  tt^  fea.'Ct'  riiiriiitW  -vWie'n"hW' tffe'i 
i^vted'  sf'meSSage.'-'hid  coii'ld ' 'tj,fe  'ct-oSs^tek'aiii- 
VnkA  as  to  wrigh  W'"'re-(Je'ivMJ'' jf^p-'fi.ryt'iiiygi 
sage  the  previous  day.  Id.  .  fe-4'ia^'r/.ce''J'^ta 
to  support  a  finding 'bf  nekli-g'eMce''i'fj  trafis- 
Wlttingfe  message  5nfdr'iiis'nk,45femtl|l's  -^ife 
that  her  brother  had  Been'  shot.  '  WeStt^i-A 
Unio-n  Tel.-  Co.  -v.' Campfe&l'  [Tex.  Civ.  A:pt).l 
81    S.-  W:    31g.->[9J  ■    9?    -^  i     (.:       •'     -   - 

C(t»  Ruling^'  ad'  to  '  admissibility 'bt' testi- 
mbny  h^ia  'proiDer  ana  reiWa^kfe' 'of  Aout-t 
H-eld  not'  3'charge  on  thefactk'  TftisTey 'V; 
Western  Union  Tel.Cb.    [S.  C]    51'  S'.  E. '91^'. 

01.  'The  assumption! '^bf  the  risk-by't/ie 
sender  c(f  a  message' that 'the  dgeht  'i't  the 
point  of  aestlnatlon -Will  not  be' in  lii's  bffice 
does  not  authorize  delay  in  tranS)miksibn,"br 
neg-ligence  on' the  part  bf  the '  agent  at 'that 
point,  if  in  the '  office.  We'itern  Un'ioii  Tel 
Co.  v.  Merrill  [Ala.]  39  Sb;  121.  ^'  '  -  ■  ■ 
•rr  est.  So  held,  even  ■  to  extent '  of  aisre- 
garding  ofB*^  hours  dtpoilit  bf  aestinattoij 
Western  Union  Tei;  'CO.  "  V.  'MerrilltAla  l' 
39    So."  121?a  la  ■       i' ,     .  ■      1,,!  .  ;■-■ 

-aeSi  Underiithe  evidence '' held  >Tthat  the 
question  -whether  plaintiff's  failure  to  reach 
his.  -wife's.  d(eathbaai--wHe  the  proximate- re- 
sult  of  defendant's   negUgenoe.  in   transmit- 
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•{.it«q/i)r^^^_6*.^fpelegrftplv'tod' Me]ilione  cbttJipaiiieg  are  bound  to 'CXfercifee' Teason- 
able-te^Me^Itfdelivei^iig'lttessAgesi  aii'd  ipToo^  of  idelay^raises-'A  ■pT?esiiiriptiom  b*  negli-^ 
W6iieel™i'i'Thelfactthafc'tkeigt«iiderof!aflii'^sfi,ge  ig'ncgligfent>in  HoVgivingthe*^ecific 
^ddre^'Vif'tiie'eieiidee  'wiHutot'iescuse  a 'negligent 'fkilufiel  ik>'  deliver,s'':Mtt^aiMlii<:aibo 
in  a"iiife§a'^e^fe£iiised  by  thS' 'aig'ent'  of'ithe  ad dresseei  cannot' 'bfr  oRarged-'to-  tlie-com^ 
pahyi*'''  ■  'A- 'tel€^taJ3'h"c6inpaUf  is  feeuod  -to  exieipcise*  dilig-enfey  'iii'iafeeaMiiteglwlthvits 
rei36naifl^¥ai^ftlega'rdlei§#  'holidays,*** 'but  \t  is'  not  'oi^inaTiiy  'bound  to'ideiiifenme^ 
sages  outside  of  office  hours.*'  A  telegra'phcompaliy  ie  not  teund'tb  deliyer  ta.  mm': 
sage  iil'th'e'doUntijj  and'OUtside'  the  'point'to  fWhichii^  i^-addressedv in" tlie' absence 
of 'knowled'ge  by  it  of  the' -resideiice  of- ihfe' addressee  and  aii  agreeinGnti  expressi'or'iifli 
plied'td'  deliver 'at  such  residence,'"  tmd  an'Ulla^1tllOl^ized'algi■ee^ienltjto  d'eliverat  such 
pt)int"does  hot  bind  the  ccimpany';'^.nof'  i^'a^ telephone' cottipanyibouiidi to' deliver;'* 
na^'-ssage'at'ai  pbint  'beyond  that  indicdted'hy'ibhe'eonii^aiGtof  itransriiiesion.'^rt  Imor^ 
der  tb' ftcbver' damages' f  of 'iiiegligen^ife  in  the'delive^y  ofa  message 'there' niitist' be 'la 
breach 'of  sdm'ei  duty.''*;'  The  damages- nivl&tihaVe' naturally  ahd>J>roxiniately  rbs'ulted 
from  the'breach  of  duty,*  and 'it  must  i&^eas?  that  buffer  tfefilflilTltei'to^delive'rj'th'e 
(larndgea  wbiild' not'liave'resulted:"'"' 'Where  n'b'p'urpose  eauld'ha'veilbeia  served  there- 
by, f ailui-e  -to '  notify  the  ■  sendet'  of  the  nonldeldvery  of  a  'toessagfe  is  not  a  galound  •  for 
actibn.^*  Willful  refusal  to'Jiiay  O'vef  money  due' 'on' telegraphic orxilbrs' 'renders "the 
-■:viqa-i  ealfi't  mo-n  -oaishr,  asBySraBb  loi  nortoji  9x11'     •'*'/>x;Ra39ut  •;iiU  jvii-rgvilub  ©lol 

been  submitted  to  the  jury.  ,,Western  Union 
i^efi^'cB.  V.  Mferrill  ['Ala.]  '39  So.' 121T03  H"  ' 
64.,.   See    i.ff.,  Jj.    l?6!l, 
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65.  Forty"  hours  unexplained.  , 
r.  W-ei^tM-ii  TTaion  Tel.'lCd.  IS.  Ci 
17,5.,,  In-,  Keptupky  the,,j-,u,le,(af>plip<;i.  iit  ^g^gg. 
tions'  for' damages  a'gain^  telegraph  com- 
panies for  nondelivery  of  messages  applies 
equally  ton  telephones.  'oQumbeiTjRjjft-aTffe^^: 
T.    Co._  ;^n  Atherton    lKy.l,.f.Sll iSisrrf^ili^^'i- 

.Wlie^nsl  -jdSSandaint^a ,  wJtnessBrJeBfeyiedqfelJftfe  I Ji* 

lta<i unafle  many  personal i  innuHlSesn  for,  jthe 
.aiddri^BoQii  the  message,!  Qrosa-^xa-mlnatjon 
^3  jto.-wjiether    w.^tness    called!  w  qertain 

points   hyi   telephone   was  .not ,  improper  !  ,on ! 

the  Bi30u»dj  that  .detendan/ti  could  mftt  delivier 
; the  ;:^es3a.ge  ■.  by-  t#Jephone>. .j^Weste.rn , .Union 

Tel.,-,Cp>oT.  Gjaig-e  [fEex.  Ciy.  iApp.l  .90  S.  W. 
,S81,,    iiBt    V-.  ,;       i^     .'K     lil      '■  .O  i 

66.  B-^Idence  held  to  show  that  delay  in 
idqliweijiiig'  the  message  sv,*?  not  due  to.  neg- 
ligence oij'.the  part  0[fj*the.  sender  in.  not 
giving  ;  St  specific  ^dites.S'  of  the.  sendee.' 
Western' Union  Tel.  Co.  v.  Ford  [Ark.J,a2 
S.    W.-,  52,8.-  ,      r  :,      suni-iuq^      ..^ 

,,  ^7.,  ,, Failure  ,jf;o  deliver  caysed  byriplain- 
tiffi's    agejit  I  giving    wrong    name    by  <, tele-! 

iphone.  Western  Union  .Tel.j.  Go.  v.  GauU, 
[ky.]    90    S.    W.    610.  -,(.o    .1 

■  ,  |6S..,j  Where  .a.  rule  flxed  ^fllee  hours  on 
ho^(d,aiyS;  f  rom  S  to  10  A.,  M.  and  from  4  to  ,6 

■P.  sTjOi.,  |an  instruction  that  if  delay  in  de- 
livering   a    message    was    due   to    observing 

itbe  .holiday ;,defendant  was  not  liable, -.was 
properly    refused.     Western    Union    Tel.    Co. 

,Y.,,Fp!5d    [ArK-J    92  S.    W.    528.  yy. 

I  ea. ,  c t>eath  jjnessage  after,  qfflpe  hours  on 
Synds-yi. , '  S'n'th  ,v.    Western   Union    Tel.,,, Co. 

;t^,,C,3:,5l,:s.,E;,  5-37.  -:.,.,, 

,,,.,70, ,  .W^estern,  Uniofi,  .TCel.    Co.  ,,v.    MeCaul 

|£t'^;i(V.]  ^,-jS.  W.  856.     No  notice  or  arrange- 

.mei^t  r.to  .ia'giiver  ,at  a  point.  S%  miles,  ;from 
destination.     McCaul  v, .  Western  Union   Tel. 

"CoV,  114  Tenn.  681,  ,88  S.  "Vy.  3,2,5.  mun, 


7it.  -A  im,^re)in>e8Sepg6if,^  caniBotfibiiriiS  tjW)? 
telephone,  company  by  agreement,  to  de- 
liver'it  i'^iferttfifi  po'i'ii't  15e'j^6nd'it*ie!piaee"te' 
Wb\<*hhitlie|.,,jnjipasiis? -r.i?  .>H.§<Jifefisp,d,.,  Cftm^ 
berland    Tel.     &    T.    Co,    v.    Atherton     '" 


er. 


tjhe 
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search  at  a  point  10  miles  outside^  den veiy 
limits,  at  which  point  the  company  had  by 
Ispscikl  contractFragreedi'to  cttlitviSEjqhe.Tvas 
■not  botind  touddlijear  SitaiipiMnt:  sjavtraitmilssp 

from  I  that  ijilaaeil  eumberdsand  TJelj  i  &  <T.-,  Co. 
V.'  AthertOTi  [Ky^i}  ;  91  ,S.  IW.  267,n.  itTii 
i-  73.1  St*Wif6i>'  y-.  WeSterwi'  ITniow-T^l.  eo. 
-Plbw-ai-*  M&fJNJ'  Wj  74S.U  Delivery  '(if  a'*ift&- 
¥ag-e''ltt  'g'ood'faith'itO'a  person  of  'name 
'similar  to  thilt  of 'th^i addressee,  where suDh 
persdri"KneW''bf  t'he  - dlscrepaiiey,  g>ii*esTno 
caTise'Tof  actitKrt'in  fftvof  of  such  person!  nia. 
,74^  Failure  to  get  emplbym'erit  not' pr6*- 
iVna'iiely"' cafiSed-  by  delay  iri  dsliverirrg  a 
me.ssage  inquiring  if  plaiiltiff  was'"ready''tio 
•fe-6'^o  wdrk.  Wilson  v:'  We!sfte'i'Tl''Un'ion''t'el. 
Cq,    [Ga.:    52    S.    E.    153.     ^:'-    ■"'■    i    '  i' 

:-^>i  "Western'  'jJ.hi6n"  '■^.  iM"  f  rr  ij. 
Thompson  Milling  Co,  [Tex.'  fclv!  ^pp.]  91 
S.  W.,  ,,?'0'!',/ I^laintiff  rec/ei^e^d  an,  iff er  Of 
■\ylieat' y^cjuiring  i,rn'fne'il^V?paccep,tance  and 
iiplegraphecl  his'  ^.cceptan^e  the  next  day, 
but  the  message  was.j'rjdt  cielivere3  and 
thejreaftje'r^^^tlj^,, 'price  ^.6f!',  ^ wheat  advanced, 
rteld  er.rpr"t9  refuse  instruction  that  unless 
the,  dea'I..'w^^3  ^',av?  ,t'?eri,'closed  by  the  per- 
son ,offeri';tjg/,Vhe  wlieat,  ,^he  finding  should 
be  for  t'he' defendant.  Id.  On,  the'.cjugstjpn 
of  ,,r;ielaj^  plaiiltiff  could  testify,  after  stat- 
ing ills  reasons  therefor,  ps  to  his  .ability 
to  cross  a  creek  earlier  than  fie  did  had 
the  message  been  promptly  delivered, 
la'^chen  v.  Western  Union  Tel.  Co.  [S,  C.l 
■51,3.    E.    697.  ,   ,  ^,.,„;, 

.  76.  ynder.,  the  evidence,  held  no,  ground 
for  recQVj^ry.  Cumberland  Tel.  &  T.  Co.  v. 
Atherton^.tKy.]    91  S.,  W.    257.  .g,.  /,oiJoK 


Mm 
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easipsBy.;  liable  ;m}ajil;da«ia£^p  jsea^KR^ly  T^sultipg/f  :WKi'  in  sucjij-case  ft^e  wfflpany 
i?inot  fieU<e¥ed;b3f!Jm€rely':-retoitfiflg;st^thfir;fe-a^mi;t^  ike .immntiBfi^}'''^'^-!^^  ''■: 

:>i^:  unlivery  4o  others  :f(M':€tddres^&e.^r-'SieB.Air^i&  telegram;  in  care  of  .a'corpor^w 
bQQStitytes  itithe  agent  of  theMdre^ee  toTreceiye:-:the  wessag^'^,ajid;t}je:jtel«grapja 
GOfflfanjsis  bpuBcl  to  delij^^-toitte^^i^iatijjn^altbos^  did  not  ^pti^^^ajqmfi  of 
any-bf  .dt&offifceis 4gid:ialth'^}i  tbe ftddj€ssee  is. o^  XKaaaeqied  witl^tlieisoigoratipp."* 
WbieT^.>a:te!e^am!i§,_addiI^sSi,ini  caro  «f  a  person  other  thaai the  ad^ic^ge^iltis-eoiu- 
^w^  aeed not  deliver  it  to  any  other  pertKHi.*^  ,A  "".^'rrfo-i 'offlo  lo  obiH-ffij  eei-x 
-<,;i)y8pMrtow;«Wiess4'^«SJT!T-A;  telepaif^ .cDaqfaayis; boTinii-  to  ex€r<;ise  r^asoaahJe  care 
toi  jreteei're  and.  trsaosjaiiianly  geauiae  aMiauithorized  messages.^''  This  duty  it -o^res 
to  senders*  to  xatdigeJcBedcftrnieipals  «f  jfieijderSi i to  addressees, -aaad j to  those  who. ap- 
pear, in  the  tel^^mgr to  he  ben&Sciaries  thereof,^  but  in  the  absenee  of  facts,  or  cir- 
ciimstaneeazwhitshKWsald  awaken  in^mry  in  jthe:  niind  of  a  j)eraon  of  orcMcajy  gru- 
d^tje,  a  -coaipanyiis  E^  ihOimd.to  ascert=ain  the  identity  or  authority;  of  xmerwhp 
^leSCT.ts  a  jn^sage  foEJi-aasmission,^*  Tthatever  may  be  the  mode  «£  ggtamjgiifation 
to  (the  operator.**  ;5Yh€Si  faptsor  eircunjstftnees  ealeulated  to  ,awakeiB  incfudijy  Gorae 
to  the  notice  sf  tii^.i^o-aipsaiy  <q>r,©jKKi.tor,  reasonable  care  only  r^quiresth*^  party  re- 
eeivingi  the  notice  either  to.  iayeBtigate  ^d  ascertain  the  authority  of  the  sender  or  to 
«flHimuMi-cate,;tije.fa'etsa3id.€ir<gim6taiiees.jaadrliis  inquiry  to  th^r adidffs^  at  «r; be- 
fore delivering  the  message.'^  The  action  for  damages  arising  from  false  repre- 
e^htatitms  in  ar  spurious  imessage  is  one  df' tort 'for  breach^  of  du^to  tean^sat^asi-' 
Sipiized:  messages  only,  and,  not  an  uctidn "onedntrjact^f'-and,  apcprdiygly,  a~^c^^ 
pany  is  not  liable  for  false  representations  to  one  to  whom  it  owes  n©  dstj  aad  whose 
injuries  could  not  have  been  reasonably  anticipated.^  ■  The  liaWlity.^ofr  a-telegSipli 
company  for  misrepresentations  ia  a  telegram  is"  not  analogous  to  tha:t  ci;  a  coinmon 

!'[;:•«    ■■>_■  u    gJi^ri    1        .;■!  )V!ijBfr>>!3     !:_■'>    rmh.;;.! 

been  genuine  Is  not  a  cohaftlbip-'preoeaeirt 
fd  the 'malntehatice  of  an -aietiod  agaiitdil;  the 
telegrstph   company    tBanlS  &t  IHaifels^^  t. 
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:■■-■  77.  Platotlff.  being  cJosipeHefl  to  *i:a?v!el 
tor  24  hours  without  .fooa  ;or  fu-nds,  tie 
*is  ieniltlea  to  aamagea  tor  -thsSlea-l  -suf- 
fering anfflaerital  angtiiShJaltemiant  tliere- 
o».  WTfestem;  Union .Tefc-Ca.  v.  Wells  [.Fla.] 
-SaSOi  835.  The  taua^-was  within  th^,...Jvrr- 
iisdiotien  of  the  circuit  cpjirt,  tioiJgli:,  Ji»e 
-ameunt  of  mon«y  Ttsrithhe}a  was  l>el<@»iiitJ'e 
i-jurisaietipnalB^mount  of  that  eourt.:,  Id.; 
Sending  that  sii^'fering.  waa ,  not  self  :lmp<^ed 
-xwit    distus)>ed,v,j;^,-,,>  to-  :f:  :     .f-T 

=  rs.  Western;'  XJb4ob  Tel.j,,  Co.  ,  v.  ,^^.^3^1 
iFla.3    59  So.  4?^ir.in  'i  .^oji;    '>'      ■.-■"i  ' 

-.  79.  Westepi)>lfJs^ori  Tel.  <Do;  V.  SUaw  [T^s.| 
Civ.  App.]  90  §;  Ws,-,68.  •;-  3  05  ^^-t  ^^A 
-J,  8IVp  Weatjgrn  Union  TeJ.  ,Co.._v.  Sbaw  IXex. 
r^iv.  V\.Jxj5.],.?'0S.."B^  58.'.\  As^ggStTist  a  g-efter- 
,al  Heimlirret-,' an-alieg^ipi'Hf  iieglig-eiipfe  in 
rtaitipg.  to,  deliver  .s.  .messa.^e  to  plaitttyfs 
■Jsme  J.noludes  the  _iurther  allegation  of;%^il- 
iS^T^e  t'd ,  deliver  to  her  authorized  ageirt;  *'  Id, 
'^  ",^.;!  Co'mEqjny  npt'  negligent  for 'late  '  d^- 
.'^i.v.ery  to  the  wife  of^tlje  person  Tn  whoge 
%(ij.e[  the  message  ,';^5'as  addressed  ^  where 
ZsuCli  person  W^S  odtside  delivery  limits. 
Western  Union   Teli'  fcib.   y.   McCanil   [Tenn'.I 

%'6;t,  w.   sas...  ,   .,..;.'    -       .     '' 

'-■°Sa.    'W'iste*!3i''Trnl50h'--Tel.    Co.-' V.    Totten 

2tc:'C...'A.l    141  -F.-^B33.  ^^-    ''' 

"    IsX'    'western    Unlbn    Tel.    Cs.  "V.    Schriver 

-.iST'.Gi   :4,]  '1*1   ^-   638:  :  WheJJ-W_ telegraph 

'•cim'pi.ny  'neig'ligerrfly   traTisrait^j,i(   ftiessage, 

falsely  representing  that  a  'tsfertatn  tiank 
S'^fll"  JioftSr 'checks,  thfe  existence  of  a  'state 
'cf^cffi  iBrhiaij"  would  haye  creatied  a  cause 

of  action  agaiisi  the  banlt  had  iJie  telegram 


Wlestern;  tTnlon  Tel.  C6.  iCG.  =C.~^  A.'3  t4r  T. 
522;  Western  Union -Tel.  Co:  V.  TottenfC. 
JC.  A.]  141  P. -5331,  lint  pTaintlffff  cannot  fe- 
eover  Jrthe  bahlc  had  aTithorized  the  sesaw, 
Br  -estopped  therhselyes  from  a«nyi-ag  -Kib 
authority,  to  sena  "the  aessage  Cccrtnplailnea 
at  (Western  Union  Tel  CO.  v^  Totleri  TC. 
C.  A.]  141  F.  533),  nor  if  they  failed^  tb 
'gxetlfise  ordinary  care'tM.). -^'f ''■ 
-s«4.  -'Batik  of  Haveloek  v.  Wlestem  'Unron 
mil.  Co.  re  e.  a.]  HX  p.  62 2t  western 
Wftlon  Tel.  Co.  v.  Totten  {C.  C;  A:.]  lil  F 
533.  ■    0  -     ..:■  '     .  :.:«ii    .     .v-,  - 

85.  Spurious  message  to  operator'  6y 
telephone.  Bank  of  HaveTbcK:  y.'  'Western 
Union  Tel.  Co.  rc.  C.  A.]  141-F.  6231  West- 
ern TJnton  Tel.  Ob.  y;  Totteri  IC  C.  Alltl 
F.    533. 

'■'  SB.  Western  Union  Tel;  Go.  v.  T6tteii^=rc 
C.  A.]  in  K'  533;  B^rik  of  Hayelofefc  v' 
West-ern  Union  Tel.  Co.  tC  -C;  A.]  141  P 
^22.         '•■       "       '        r-j  ••-     -.>•;         .    ■     ■-     .-     ■:,-,,■: 

87.  ■  Western  U'nion"  Tel.  Co.  v.-  Bchriyer 
iC.    C.    A.]    141   P.    SS8."'  --    -  ;;■■!:: 

88.  Western  tjnibn  Tel.  C4.  v  Schfiv'fer 
PC.  C.  A.]  14TF.- 638..  Where  tlie  telegraph 
comlJaiiyTias  derived  nx>  benefit  fi-bm  the  fitiso 
representations,  the  uililiscibsed '  efiricifial 
bf  an  addressee  cannot  recpyer  by,'*'ijivokino' 
the  rlile'  that  where  One  of  Vw6'  tntibc^nt 
parties  ra'ust  suiter  ^y  the  h-auatof'-a  tWfd 
the  loss  should  _fal,l '  upon,  ihe  oie'  "ftk^ffig 
the    injury '^possible'.     lb.    '       "fm    iTi  .,-?,> 
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carrier  for:  the  lolsjof  goods  .^o  as  to  r«a(ier.,  it  :lialjile:as  an  in§ii^]e^ro|^tlie;COxreet  i&r 
ce%±  ap(i  ti:amsfflissigii  of  messages^''. . :;  '::_,  .,; :  ^    ,;  .  ■  .:  -..l.  .' ,•-::  f,[i:<;v.-  ■j-:?,r.  vi''' 

■  h.-(i%  3)  B.jl^jury iund  d&maffes,  Qo^krlhrpf  lam.f"-r-tiii  m.  ac^^ 
to idiSUiEep  a. telegram  itb*: law  oi  tllpiplitce.. where  the  .coniraotl  was  ^n^de  ^oairplSi?^ 
Ttoe-measure  of  damages;  for  dfllay  ini:dftliYering:a  itiessage  ia  not;g<)l?;eE[iedyby--4;faft  IaW 
<p4a  iOreiigHystate  from  whidi  it  is  sent."^  In  Arkaa^Sj-dftmagepior  mental  anguisb 
cm-  be  f^pm^^d'.  iby  the  i  reeeiv^  of  nj  message  even  though  such  damages.  cQuld  not 
be  recovered  in  the  state  whence  the -imessage  Gamei"'    .:  ■,  ,:  .;.j  -'- t  '••■         ■.  j  '.' 

-  :  General  ^fj<iiS^ecwZr(fflma<?es.— At  common  law  a  telegraph  company  is  liable 
fpr.all  damages  fairly  sand,  aubstantiaily  eaijged,  by.  negligence  in.the.tranSaiisgion  and 
<Miy^y, of  messages/- 'but  it  is  liable; for :8udh  injuries  only  as  eould.re&sp'Qayiy.  te 
Qonsid&red  V^ithin  the  contemplation  of  the  ,pajtie$  ijijdef  the  cireumstanees.*°  ;  ;Wh«re 
itid^s  not  appear  iromrf^e.me^sagei itself  that  .certainr/da^raBgjeS:  BOJgbtvflow  frpm 
negligence  in;,d^livery,,Siach'- damages  cannot  be  reeoyered  unless  jbbe  qoiij-figpy  knewr 
pf  ,the;eirqumBta3iees.°j;  In  Seorgiaithe  telegraph  company  is  heidto  be  ithe,  agent  jQf 
the  sender  of  a  message,  to  whom,  and  not  to  the  company,  the  addressee  must  look  for 
damages  from,  erroneous- trarlsmission.^^^  ;  JWiere  ^aaia^esare  claiKned'tiBca'UiSe  &f 
wrongful  delivery  to  a  party  other  tMii^the  .Addressee,,  it  musi  be' sKosifn  that  sucKde- 
Ip'fery  wa6;the-|}roximatff'eanse  bf  the  injury."*  ^Whether  damages,  drfe  too  rfemote  de- 
pends ujipn.cireumstaaces.'.''    Dardages  for  -mental -suffering  are  .actualf  damages.^ 


S9.  ^Western  tTriibn.  TeL  Co.  v.  "Schttyer 
[C/C.    A.]    141    P.  '53s..  '    , 

90.  S6e_  4  C.  L.  le'sS.    ,  , 

91.  Hall  v..  We^lfe^tf  'Cuion  Tel,  Co.,  iSS 
n;    C;    .3«9,,"52    S."  l!.''5ff.  ■    -,, 

oa.  Hiiglies  V.  tVestern.  .tfnion  i'el.  ,Co. 
is':c.itt  s;  E.  lot.'  '  ■        ^.', 

93..  Where,  negligence.. occuired  and  4n- 
iury  Was  sustaiiied'  in  "Arifansas;.  Imt  im- 
ages cou.}d  not„.b^  jrecovered'  in  ilissOu'ri. 
■W^iestehi'  -Unioij -Tel^'  'cd.\t;  T'6fd;TAr,k.J '82 
S.    W.    528.  ■  '     "'.4'^\ 

■  9*  MeCaMjr  v.  ''Western  TJnibM  "t'el.  Co. 
[Mo.  App.]  91  S.  W.  976;  Bank  of  !ttaV«teefe 
^r:  western: rlllriott:  Tel.  Co..  EC.  ■e/^'X.]  141 
3i^.;:fl^^i^  This ri role  ia. not  changed  tfystat-l 
Trtes  Teiluiring?  teie^rapJi  companieff'-to'  re- 
Eelwe;  (tranfeajiit,  iattd  rdellyer  taiessag«s  Twith 
jadielitF,  speedily,  :  artd  vritK-out  'mistafceS. 
fOodeiJIbwa' ^1«9!7;  §S. i21-61-2164.  Id.'  lA*  ah 
action  for  thei.1oss  of -a  bargain-  In  wheatt, 
•catifeecl Dy  thB  ncmdeliv«ry"ef  A  message,  thtel 
-fact,  that' plaintiff  aid  not -^n  fact  pUifchase 
ether'  wheat  on  "the  market  h«ld  iinnmiferial. 
Western  .UbIdti  TbI.  Co.  ir^'  T.  H.  Thosspson 
Milling  Co.  [Tex.  Civ.  Apv-I  SI-  S.  W.  30T. 
..  ®0<  ^  Rupture  lof  ■  intoBtine'nOt  Bueh'iinJ.tiry 
as  result  of  mental  anguish  frsM  absence 
of  fattter  of  stelC'personb  Kagy  v;  Western 
■UajOh  Tel;  Ctr.  rind.  Ap^p.]  76'  N.  i3.  7J2, 
Western  /Union  Tel.:  Oo.  *.  ScKriver  ICi  C. 
,A..,3,.  1*1-,.F,,  538.  .T^slegraph  com{)aHy  could 
iiot,  Isnow, that  sender's  mother  l^t  no  prop- 
erty, ajid  that  sender  could  not  provide;  a 
decent  .;>burial.i.-  Western  ^nioh  Tel.  Co.  v. 
Bel,I,,[Tex..  Ciyi'App.,]  9Q,  g^  W,  714.,  ..JWessiige 
aiia"ibil'|Side  information  -held  s,ul5Ql.erit  to 
jipp'rSse  .corajiaiiy  that,  sender's'  brother  was 
'stimi-hipned '..to-- bufia,r  .  of  the  mother.  Id. 
-!s(e'6s'i:4-^','froin'a  point  .distant  from  t.:  ''a! 
'&;edj  thl?' A.  M^  Will  'ii^  at'ti^  to-morro-s^," 
JieA0.:_.n6t  .tb..gTve^  notice,  ju^.tifying,-  recovery! 
■^y'tiie  Seiidee' wli'o  lived  nearXi.,  becaujise,  s^e. 
did  not  know   where  the  remains  were  and 


could  hot,  attend,  the  funeral,  which  occurred 
near  .L.  T'W.Vstsrn  ..JOjilon.  Tel-i.Co.  v.  jgluy- 
kf ndall, -ta'ex.]    83   S..  -W.  '965,  [.^t  ,i: 

'  '96.'  As  ,to  necessity  •!<»  a-  nurse.  .-JKagy 
V.  .Wjeatern.  Union  Tel.,  Co.  CInd.  App.]  r 76 
Til.'E.   t82;  "  .       ,-.     ,,. 

,,97,.  JRichmond-,  Jloslery  -Mills,  v. -West«rn 
TJnibh  tel.,  Co.,  ,123,  Ga.  21fi,  ,51  .8.,E.  290.,, 
98,  I'V^.estern  .Unipji,.  TeU-.Cp.  ,y-,.BQflow 
XEl^]  .;40\,goJ,  491.  Wiiere  a, 'telegram,  in- 
(iuiring,  llie'  price  of  frvit.  waS;-.dBjivere.*-,to 
^  wrong  .party  .frOBi  whom  -plaiinitiff  later 
iiiougHt„the.  Jrult  wJthv  knowledge  ,,of  a  difr 
,feren.£  liame,  in  his.  answer, '  he  confd  not  rer 
£Q*ier  -damages  beeaus&  ttoe.  fruit  was  un- 
'spuijtl,  Tjq.  ji-, ..--.,.  s!'.,-  '•.  -  ,- -•  ---=■. c.-.  :i 
;, ,  99,.  ypamages,  J3,«itf  Hot  too.  remote  .'w\l)er.e 
A;jm;ortgfl|g,ee;  receiyedj  a- '  faise  ,^leg.i;am, 
'tWall  pay  .Bla,rnes>jdnattifor..$3.&0(0.  -,Bank.  o* 
Uenison,"  andj  thereupon  fiarii^n^r.ed  Mb 
, security,  on  ;cattle  own.ed-  by  Barnes;  ,3attk 
oi  ^ave'iQck,  v^  -Western'Union  TeJ.  ,Co,  tG. 
C.  A.]  ,1U  ,Ei  522.  -A  draftvrbyTBarnes.  was 
!pojt  esf  entiial  to.,  the  mainte?ance.-.of  ^^e  mc- 
liqn.  ,:Idj.,  The  telegram  was  not  tea  inttefloite 
.to,  justify  plaintiff  it»  acting  on  it;  Id.:  The 
.fact  that,  sufficient,  pecuri-tys  i^mained,  im- 
material. Id.  Damages  held  -too  ,  remote 
.■wfere,.t?J,egraRh  company  negligentlyr-falted 
to  dfiliyer  to  . plaintiff , a, message  requesting 
the  price  of  ia,Dd  but  containing  no  offer. to 
biiy.  Bennett  v.  Western  Union  Tei,  Co. 
.ripwa] -.106  Jt  W.  13..  Where  one  ■^receives 
a  false  tel«;grt|,ni  stating  that  a  bank,  will 
honor  certain  checks  and  .thereupon  ad- 
vances money  en  auoh.,checks.,,:the 'damages 
resulting,  are  not  :  too  remote.  >  Western 
Union  Tel.  ,,Co.  v.  Totten'  [C.  C.  A3;  Ml:  B". 
5S3. .. damages  .held  too  reuiote  'WJi«re- Slarii- 
tiff  was,' r  eompelied;.  to- -.sell  , 'his  '  household 
goods,, ,  atCf,  at,  a  sacrificei  .becawse  -bf  the 
,nondelive-ry,  tof-  a  telesgrarai  askjiag',- assist - 
,anc?  .I.oj^.ihis  sich;  son,.  wh«--,iiied^ later,  Lcaos- 
ing     plaintiff     mental     anguish.       Gooch     v. 
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SpL'cial 'daiuagefe  miLy'b&  T%^(i¥t-i^f^^-&'4^mmfm\y  'kmvf'ot  ought  tofihavc  knowii 
that  they  would  probably  arise  in  case  of  negligGiiec/  Only  ^uch'daffiagleS'afe  were 
caused  by  a  '('<»inpa'ny'si!iiegllgaH<fe*;W'i^^'Srepreseatations  can  be  recovfered.*  -Where 
daiiiageS 'claiaed  ate  toO  teatoote/i  plaliitiff  ii^  entMed' to  dnlythcprice''oltPaiisitvit'tirig 
the;  inefesagdf '  ifiiid'  wh'emf  both'  legal'  dauiHges  ■  and'  damages'  'too  Tcmote  are''proven;'  b'dt 
tho'ateGi]!!ftti'0f''either'iAitinkno^,'6fiIy'ti!omihal'43aniaget5'Can  'bte  I'eoovfered.'''"'; 'Where 
a  InfesBa^  is  never  d'eliverBd''&  iscadet  % 'fentitfed 'J'0''tl't'M'st 'rioinin'a'l' daniages.' 
The  general  rules  as  to  the  measUi'B'of '4amag«s 'ai^ply.*'^'"'  '^'>'-'i-'  '"^  "^  byravo'io-t  cr-W 
V  ih  Mental  angudsA'f-^lfb:^  ]tegli:^ene6'fili"thfc''tTaiisfliission  Ordcli'vety  bf'  messages, 
many  j-urisdjiotionsi  itow  a'llowi  i;ecOV6J*/'foi*  ^ mental'  'aJi^iish'  indepeli'(i(*ik-'  -of'  'blodily '  ot 
ix-cuteary  'injiii^y  -where',  Ihe  ^-rieS^ge  •  Is' '  for '  the  bfehefit '  of '  plainti-fl  'or' '  fcoiicej^ns! '  his 
domestic  oi?  ■social 'illt«rcst.4]^'''i5tf  is' Bft"def^n^'  to  sllch' actions  thalt- 'had'  a'  telegram 
boeU  received  j)l'aintifl!fW&uMBhffiv«  'Sulffered  other'metita']:'aBguishi''-':o:f-  flittt  the  re- 
cipient'wajs' in  fsict  relieved  of  anxiety  duiring  a  delayi^-''  'To' justify*  a'tecdvery'.'^for 
mehtai  angiiishj  ho-w'ever,  it  Jiitist  appear  that  the 'CbmiiaAy  had'HOtice',' either' from 

■[..•.  JiiO'!  ,/   (.t  ,OTT,>-    Mi,    u    i< ,,    iff  9iIT 

fo.,^urry    tlie  ;  prcparajtion .  fun*   the    funewa.! 
because   of  j  hot  weather.     Du  ^oee,  v.  West- 
^t-ri'tTnion'  Tel.  Cri:  tS.  C.]' 53 'g. 'B.' ItB'.'"' 
il'Jfi  ,Moi*!yi9irjton5ages<  /only-jfiQuJiil,;  beiMreT 
rovered    where,  plaintiffs,    ill    reliance    on    a 


til  'AiAil  igum  9D8a'jt!.ibi3  yilJ  .vnmfrrrti- 

Damages  not  too  rpmote  where,  a  lessee,  of 
a''V^'ssel  was  coniiSfellSff  i&''jj4y'a'amag-es  to 
±tt^^  .fessor  for  delay. ,, in iflofca^ggjafj  /paused 
by  error   in    transmitting  a  niessa"ke   direc£- 


itt&':t'he  vessel' t6^pr6•cfeealTO-a'a6r(}toKli)»Sn^.0|!fal^er;^1^4ram'•<#fi:ftt'i^^^        tid  'h'diifctf'  difeeHis 

for   stock,   incurred   other   items   of   expense 
also,  and  ther^  was^no^  ^propf  ctf  t^_e,a.maijnt 


Propeller  Towboat  Co.  v.  Western  Union 
Tel.  Co.  [Ga,]  52  S.  E.  766.  Compensatory 
dattiagiss  'c'aniifot'bfe  "l-t5coVtt^a'lt)V;  ftfdbtt'etft'i 
ly  '  1:ransnflttin!s'''a"'i'n*r'e  ttripo^al  tp  ^'s^ell. 
Richmond  Hosfile'ry  fells  'V.  W'eSte!ri)"tjViion 
T61.'-iCo-.:"?-fa'3<  Ga.  'Si'e,  (il"g?"fi.'  2'SlO. 
'■  1.S  'Westfefh^Uril'dn  tS.  &6'."v'  H-iley  [Ala.] 
39    So,    3SS.  ,.       , 

n ■] atf-'Wessk^j iVquifitig' '  k? ' 't'6  tondttioii'  o;E 
m<y((li«r''hiid' "sufflclent  to  notify  the  com'- 
'JfaAy'"'t?hatf, unless 'artswer  was  returned^E'iid- 
er  Wttuia  und^rta'kS  ai  Jou'rney,  so  a.s  tci' en- 
tity the  cost  bf  said  journey  to  be  reCd'ver- 
ed.  Hall  V.  Western  Union.  Tel.  Co.,"l'39  N. 
C.  369,  92  "Si'E.  50',  ■  Irt'a-ri  , Action  for  failure 
to  aelivei-'.''J'a  =>iea'tW'^iSnfes'sa,ki'' reV^Ufesting  a 
conveyano'^.^'p^alli^flP'G'outa'-'siiow  the  ambiint 
of  money  he  had  with  which  to  pfo'dure 
anothcr"-"0'8n\'eyand*;"  'fJmslev  V.'  Western 
Union  i35el.sdo.-  [S.  d^fBfS.'E.  913'.-  Where 
the  a'd&reSsee  "wdtild'  Ha-v%°"&cen  bound  to 
comply  -with  'an  ordel*  foP  gbtifis  contained 
in 'ai  telegram,  he_may  t6stifj-''ihat  he  would 
have  'Complied  '■<<^i'tli!''thfe  order  if  he  had  re- 
ceived it.  'En^ml''-#'J''Wfestern  Union  Tel.  Co., 
113  Mo.ioA^P!  '53S','^SS  S.  W.  115:  On  tlie 
questiorf  df 'diirnag'es  it  is  proper  foi^' the 'ad- 
dressee ofJb.'*ieSSa.fe-e  to  testify  a^  to  what 
he  -would  ^h^Veri-^TiftUerstood  a  mess'^ge  not 
delivered  to  Ai'eafa.  »  Id.  '  Rev.  St.  §  1259,  pro- 
viding that  terfegiV-'apK  or  telephone  com- 
panies shall  be  "liable  ift  special  damages 
fop  failure  to  ■ 'IfrBperly  hAr\a\&inp^sajt'''k. 
applies-  only  to  ddWiestic  corpoi-fetWo'tfs,  -'HU- 
-Gany^.'WesrBTti  Union  Tel.  Co."tM.6SXfp>'l 
.91.'fS.'W/'97i6.  '  WTiere  plaintiff  had  co'fiti-ncfe 
bi'ndingf 'hfmf'to  deliver  potatoes  and'  ordered 
a  :<l--oaiHity'tby  telegram  which  wa^  ti(it''de- 
livferedi  he'-w-as  entitled  to  recovei^"ttfe'/eiJ- 
tra!  price'  -which  he  was  corrtpelle^  ©"^'jj^ 
on.' the  malrketj  'Elnm-y.  Western  Uiffin  TSl. 
mo.',  us  'MO.'.Aflp.  SS^J  88  S.'W.  115.  ' 
arts.  ifWhere  theF&"W-A'3  a  delay  in  a  mebsfla-o 
-aninonnelin(el''.a  WSOTSBpIat  5  o'clock,  plaintiff 
-eoulcl,m'<JtirfeG<ftre»riiar.'«ending:  'a  messenger 
■r     rioocr'        .rfsiu-gnn     Inlrfiffi     'Ji;;a:.,i.t     s;;; 


paid  -  for   EtoeKT    W«e 

Totten    [C.    C.   A.] 

.to,  recove^'  small  am 

'eht    t'imes    in  '^r'fell'aTic'^ '.on,  a,,fa'lse  '  message, 

plaintiff    rnust ,  pro-\^^  ''e^ch  .Specific  Amount 

and   g-eneral   stateiii'ents' ar&,not   compefent. 

Id.  -  ,    „      .  '' ;  ';';  ■"  -.  ,    ,., 

5./  'Gfpocli  V.'  Western  T!rnl6'a,T*ei!'  do,  liiy.i 
',-  iBj"?teea{ej;n",,',U^n;on;Tej;]  .Co' ,',: v. ' ^Tptten   EP- 

c.  A.:  i4i  p.  '533.  gr.j    :..   .^ 

7-  '  We^tef^n ;  Union  Tel.  <k).  v.  Ifeley 
[AJa.],  ?9  3o.  .386;     ;:■>       .•     3    r      ,.(,..      oM 

S.  Where,  through  mistake  (inrthie  tr-ans^- 
mission  of -a  message,  plaintiff  sup(p:os,ea 
that, his  Qffef  to  sell. miuJjes.^t^.tlSS  had  b^sn 
•accepted,  andrtherefiipfeniKieJivlSnEiclrithe  mules, 
but  receivQiioQMly!  SlSOr.  fc^IrilliheIn«accOrdia^g 
,to  tl»e  Intendtea-anSsiaagSS  i)ee*itaajie.ntitled'to 
the  $5  damttirfis,'ii?lS5;tbeingin:he<iharket  price. 
McCarty  v;-  West&rrai Union  Tel.  Co.  -[Mo. 
App.-]  91  S.,W..,97i6.  ,  $1;100, held  not  excess- 
ive for,,  failure' to. -attend,  funeral  of  a  son. 
Western  Unioni  Tel. -Co.  v;  Shaiwf  [Tex;  Giv. 
App.]   -flO-S.'  W;  f6?/     .viO    .y/n     oVj    anilltj/: 

9.  Seei  4  CUrrLu  1666.  See  special!  article, 
post,    p.    1678!    rifi.      .1.0    Ijslnam      '.     ., 

10:  PowpIl's>Casei;'e75'nJta!.E  26-,  18  S.  W^. 
584.  CTiticisfed.  1  ©ayvis'  Vi  W^stetR  Union 
Tel.Co;,  139  'N.  C.  79,  51  S.  ffi  1 89^.  in  9  las 
('I'll.  Oefeti'se  that  ^plaintitfo.5fguiy.I  j,^.yg 
-SiSfPered  rtic>re  by -being  pres4fit'la'Ha"^^ing 
fburial  of  her  son.'  Western  toWft)i?"'?isri'feo 
V.  Shaw  [Tex.  Civ.  App.]  90  S-.'^."#8.i"^''' 
'-flS;  Telegram  announcing  seM<jBS,Jirn'ess 
"rif    plaintiff's    wife    was,,rtceiyea'''2S    hniirs 

i^efore  he  left  .to,  see  her.  Held  no  defense 
t'rat  he  was  relieved  of  mental  anxiety  for 
2S  four's  and  'that  his  -wife^reco-vered.    Ham- 

rick  v: ' mm^&"ijmk°rr4reoftW.'W% 

,...'_  o'l^-.-r'sniBrnsT   ortl    oiodw    yrntrA   inn    h.ri 
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tlie  l^loS'&f 'tiy  tekgraiiT  oi-'otlJerwi'sei  6f 'circiaoistance/s  enabling  it  fo  foresee  tliafi  such 
dttg-ii^y  Vtttild  Te£fsbMl>ly  i-esvilt  I'riili  the  liegli-geiico'  'GCffliiijkined  of  .'^i"! '  No'  damages 
fcVm'b6i¥etiWbrfe!d  fol" the  suffering  of  the  object 'of  a  plaintiff's  conc*ern'  in'aniacfcion 
for  meiifarahgtiikh'.'^*'''Iit'tai'i,'^t'f'ini-thfer  appear  that  the^'injwry'wafe  -fch^'  natural'  ahd 
pr6xi4li8itft! 'i^Hult  df '^ueh''lifglrger(ce'/?'tha't  hacli'th(>']nGseage  been'proiiiptlydetrvei-crl 
tlic  mjurj'^'waula  Hot  have' dccuft-ed,*"  and'that  ordinary  care  on'the-^part'bf  plaintdft' 
c^ouTd  iid!  li'ivfe  aM)iaea"flJ>''J  ''^  Cd'fittTlbtitoi^ '  ttegl  igonoo  -  will  ali3o  'defeat  f  a  -  recovery '  for 
mental  anguish.^^  Where  it  is  held  that  one  cannot  recover  for  mental  anguish  alone 
resulting  from'  'the  failure  of  a'  cbnipany  to  deliVek*  'a''megsag^;*'^'tHer^can'  bo:  mo  re- 
covery' for 'physieal: injuries  resailting  froltiBiieh'anguiyh.'^'''  ' A' i brother  nitty  reoover 
for  mental  suffering  caused  b3^delay  in  delivering  a  mftssagc.""^  A  statute  rendering 
tfilegxaijtf'j^mp,ani^s'',iia)3l|9]^r^  apP^it'S  tb  fipy  corporation  doing  a 

-pribHc telfegraph  business.^^M    .aasniuraivj- 


no 


J^xemi>lar^j  4<ima{jes/-'!-^t''miliijff  ,da.inages'  may  be  recovered  for  vantbta-  jalicl 
■vtillftirnegligence  in  delivering  a  message.''^*  '  'This  rule  applies  also  undei^' statutes 
allowing  recovery  for  meatalVangaxi^h  iSltjhough  the  statute, doCi*/nat' menti'ori  8|M;h 
dimiages.-^  ,■  A  con^eioTas  failure  tc>i^i(!feiss"auo  care  in  transmitting  a  message 'con- 


Stitutea  willfulnfiSS.^"'  la  >,ij  ■not.d  .lUs.ab 
•  ■'-.  riaiugnB  9rtJ  io  soriDbiys  lA'iA  ,'i9rl  itociu 
'J  imsO    .V   .oO    .I3T   noinU    iriolasYr      .Jp'pJ 

f q.|J,§aBtQ, , show  tna-t ;,}^Jgg-i;^|B^a^[iffi5i^  fflr 
Vlp,jipt^'s  J}fiqijfii,a  I4fl§er§oV.^5§%imP  Vm^^ 
T(Jl,.po,=,|^,uC.l[^k!9frS«7'M9£lTfiteram  hpm 
WflJKf^t  ^^"a???/7i93  sfefiWgrf^P;fi^.,rel3,tion 
Vet-ween  send^e.^nij-s,. party  f^t^Uy  shpt.  anfl 
th;is,  -^cith  information  ,given  by  thej  sen^ier, 
h,el<a  ,^I59.ie^J,>tp,  ,atut^oj}^pjj;he,,intrp!a,uction 
of  ^^?fii3gi?f:e,*M<?(ia-fS<l!i?»s  ^l^?t,§rn  Unio^ 

"Sy.0(3^2^  .  .Wl^rp  ^OJ^  Qpjiia  rnftt)  attend  ,  th^ 
fjiner.a-t  94r3!f^#9lil'^l%  beca-useo^.  s^  neg-ligeut 
deJi4^y,,¥(ii.ithj^',(P£fHt,fp£,a/^t,el^iraplii  company 
in>  dpijv9/i|ng.,'(jhe.jfflPps3^„announQing',  :tl}e 
dearth, a ^fim^Ses"  fori„5%gHtal  anguish  coulfl 
lie,  Vr^^vered  if  the^  telegram  showed,  a 
probftbiiity,  that,, he  jvo.uld  have  arrived,  in 
time  and  wo\il(l  have ,  gone,  if  tlie  measage 
liad  been  prpmptlK,.  delivered,  even  Ijf  the 
time  fpr,  the;  fivnei;al,  iia4,beeAi  1  fixed,  so  that 
he  csowld,  riof./ha,ve  arrived. >n  time  when  he 
did  not  kiJOTe  ,tJ»lB;  fact.4  .Hughes  v,.  West;  i 
ern'Uni,ori,f,el.:G<>.-[S,  C-J-  S^.g,  E.vW^ijffBjfir 
graph.. fiomp^ifly  ;,eh^a-rs^d  ,i-yp-it)ir.  nptjooci^^jaj; 
addria^see,  wp'^Id  1  p/obatbly f desjra.fo  attea^ 
the  funeral  of  her  son,  anji;  [the-  route  she 
■vyould  ,li^yep,t3--k,*'^  wag-,  ,n,p.^  SOi  improbable 
as  i^ot  tp^-^p  pontemplat.ed^,  by.  the  parties. 
■Western, tJniqn 'Tel,,, C^-Y-,  Plord  [Tex.  Civ. 
App.]  ,90  ,8,,  ^;,  677.  ,,Evi(Jence  that  wife 
nptified  .  operator,  that,. husband  would  be 
worried  unlps^  ,  he-sgot ,  .the  message  held 
sufficieiit  to  constitute;- notice.,  xlpayyis  v. 
Western  U^9n,^?Sljri?;P,.  1S|9  N.,C.,7a,  fi  S.  B. 
898..,,piaij}i^i|^.5;c|Hld,A(Jj;  recover  .for  absence 
of,  r.elatiye^nJrjBjm,  fun,e,ral.iPf,.his.  wife  where 
the' inessa8rftg%iniOHnolng.th,e,. death  did  not 
show!  thaifjiiifi-j  lya^^  .i,i?;teu4pd-  th^y  shguld 
coi^e^,  iP^fBgj^P.jf,  -VggstgRRjUijkipni  Tel.  iq% 
[g.;.q.i  r5^,ti,T^.   W&iJ    yd     noB    Ei  ■       o'«-i 

lA. .  iDayjfis  v.  Weattp-ifernHBtPn.v  Tel.  Co., 
;l59,  .lif.,r|(?.  A^a.-Bl   S.,  E.    89/8..g  T8  .gj.     ,.,  ,     .0 

is.'  -J^^  :^e  v,  "Westeifti  Union  Tel.  Ca 
rs,,G.O  53rS..E,  175.;,  Roger.=i  v.  Western  Unf- 
ipn.^-ii;%l.jrf;f]|. ',ES.  C.3.B1  S,  B-  -773..,  Mental 
anguish  from  .failure  to  see  sister  before 
her    death    and    to    accompany,  her    ren^iiins 


Xe     [.if!  A]     ■3l3IJu-/t8 


.00  :.-i 


1    Hj    H/jBnE>I'!/. 

.8t   :if   .p. 

tor  bvrial.  Smitji  ,yjl','^f^tefn,  J^iqn  .;Xel. 
Co,  [3,  p.]  ,i51,.^.,yfe.,,,537.  ,  A  father- co,ulg 
not, recipver  because  ,lj,e j-5f(^j^forc,?,^,,to  ,bi^4f 


ills  son.  In  a  ,strang,e.  pla;jie.^,pW,^tpi;n  Uiir 
ion  Tel.  Co.  v.  jMcCaul  [Tenraj  90  S.  -W.'  8.5^ 
^  16.  Charg-e  that  if -Jury(|b,^li%Yftd  .the  .evi- 
dence, they  should  retu^rn,  .yier^i^^j^r  jto;;  .aptufi^ 
damages  caused  by  failure  to  deTijver  IteX&rt 
grram  held  error,  \yihpr^|.,4"ry  ,,J^isiit  have 
j^O.und  that  a,  phys,ii5i,a,if,,9,0Ujl&  AftV^Hf/igFu 
riVi^d.eyeri    if   yrv,eaSagi^,  lj^,<^j'peM,  d^lj,yer|:^r 


tWilt';  plaintiff  ■  would  h'av'e  'atBitaed  filHei'M 
Of  sOn' h'^d  she  received  message.  Westerii 
Uhlon'Tel  (jo.Lii.'^&iaW  [Te^.-Cly. 'Ajpi).]  9'6 
S.   W.  BS    tf'JRlo    lo    soiioa    s    STaif'/     ,BS 

-.J.iT.-^i^Mmnts  TmiwiM'  gntfflfe*  w'^  mm^ 

kges'ifot-  inrtentai  ant^lslf'tieca^sfe^'Sf ^feiltefe 
tP  atteild'  her  father's-'  funAM^  ■w-M4i'e'^  sVk 
■Warned  :tttW  fdpts'  a'ti  li''&'cloc»?  WiSfi  Safii^^ 
tfaW  'a'AalltT^'o*  fe'in'*"T6ft  Siitiaa^r  ihoAifiik 
%HIch '-'-*rdi.*fo["'HaJ?-e ''tak'<!!hJ*lie?  t^**«lh(./>  tiC- 
fierttl  'lW"tl%iffi'i  WeStei'n  Union'  T^fi^C&.^'V. 
©alSef'T^.  !6.'i».]   140  P.  315:  <°'"^    •'■'->" 

^KlA''  Heia'S  ^otlWbutpry  ■ne^lig%%cS  '  'for 
■{514iiflfiffi  'ndt"t'(i"go  thi-efe  mil^  fHnd  borrow 
the  fare  snfflclent  tp  'g6  and  return'  frOiVi 
k  funeral  '-WherP  she  had  4  hours-  in' 'which 
to  traverse'  'it  by  daiylight  in  the  '  cits-. 
Western"  Uhi'on''  Tel.  "Cor'-'fr.  Baker  [C.  C. 
A.]    140   P.   815.'    '  '         .  iirailo  o  evr 

'  Ifii,  '20. '  kagy  v.  -Western  Union  Tel. '  Co. 
[Ind."  App.']'  76  N.  E.  792.  •  '- 
'SI.'  Where  idefetldant  failed  to  deliver 
mefSsa^e  "sumtiioning-  physician  to  attend 
si'Stfei-.  Western  Union  Tel.  Co.  v.  Haley 
E'Alav]   39  Sb.   886.  l^'       '    '         "■>'    *■    ' 

22.  Railroad  comp.any.  Kirby's  Dig.  § 
7947..  Arkansas  &  Li.  R.  Co.  vj  Stroude 
[Ark.]  91  .S.  W.  IS.BBOrili.lli,  w  onji  -jom-^^ 
01,23.     See  4   C.    L.  ,1669.  r„  i\n--\cion  .u  .ine-i? 
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■!  ji, -.  (§ 'o)  -  .,€'.,  Procedum'''' — A.  stipulatiom  on  piiatedfOTm^  ior.M§g?aSilJ5eft»ffipg 
claims:, lor ';JpenaUieS  or- damages  to  be  presented  witjiin:sis;ty,,day^;  froj^Y/ttej^tiins 
of -fiiiiigitlie  message  is  valid.-?  ;.  Tie  sixty  dftyexenaptionclaiuse-ffi  biaiding^npoiiran 
infantasLwell  as  upen an  adiilt.^*  •  Such. pla,nse.-will  be. f nfo^ced  nnle?8 .waiyedj-^?; and 
the  facf.'thaithe-.jaefcioa.Js.  one_  for  mental;  ,angniidi,,is  impiaterialh^l'  JDai]ftg.^S;  for 
mental  ignffferJBgvcaflaotTbe  recovered,  J»r:  reasons  •not:-aUeged;iii  tlie_  leopplaijit.'^ 
Otlier-4ecigiQn9  as -tp  pleadings/^  evidence/*.  an^i'piBtructiohB,^  are  r^eried"  to  in 

theilOteS:^•--^;   :,f-  -.vfi   '•.'  -  .;-;.k-J.;  :■  ;  i      ■-.],]..  \':\-:r:.-\-'  \\ 

(§:<  3)  ;:  A-  PetmUies.^" — Statutes  .iinpo^ngTpenaltie^ ,  for  negligenqe .  or  inis- 
G£md.uet  in  connection  with  the ;  transniission  or  ^eliv-ery  of,  m^ag^;  are.'  strictly  con- 


,  24.  JJelay  Qj,.fiye  days  with  no,  real  at;- 
tetrtjit  to  deliver, 'qnestioti  if  ^tiirtti-ve  dam- 
ages held  properly  submitted  to  the  jury. 
Mach^n  y.  W^^tern  Union  Tel.  Co.  [S.  C] 
Si"k  E.  6*T.    '  '"'■  '^  ■•     •  :. 

-25.  Arfcansais  & :  t..  B..  Co.,  v.  Stfoude 
[Ark.]    91    S.    W,    18".  ■  '  ', 

26.  'Riisley'  V.'  Western  "Dnion"  Tel.  Co. 
j;S,,.,G.3,;.51;,S.  lE,  913.  Evidence  held;jffot 
sufflcieiit  to  justify  exemplary  damages.' 
Arkansas  &  D.  E.  Co.  v.  Stroude  [Ark.]  91 
S.    W.    IS. 

27.  Spe   4  C.   L.   1669. 

'2&  ■  BfbiJm  v.^We^tern  Tjiiion  Tel.  Co.,  '71 
S.  C.  506,  51  S.  B.  259;  ■Westei'n  Union  Tel. 
Co.  V.  Greer  [Tenri.]  '89  S.' ■W:-"-§27^  H'eald'v. 
Western  Union  Tel.-  Coi'IIowa^  105  N.  "W; 
588.  '   '      ■  ■  •■'   ;    ■ 

, '  Si).-  Ihfa-nt  fail'^a' ^0  sue  in  60  days. 
Western'  Union  TelV 'Co.' V.  Gi'-eer  [Teiin.J'SS 
S.'W.'  327.         '    -"■'■■■  ■  '      I     ■  ■■  '    :■:■■ 

So;  ..Where  a  telegraph  company  fi^urfeij 
plain'tifC  that  a,'  message  had  ri^Ver  'been 
received,  .it  waived  Ifg"  rig-Tit  tp  Insist; that 
a  claim' t.tJf  damages'ha'd  tiot'beeii  prelehtga 
^itlpn  tf  ceTtitn  tliiie/' AVkansas- &;' Li,  R. 
Co.' v;   Stroude  [Ark.]  91  S'.  W.;  18.     °'       '!. 

iSl,  Broom., v.." Western  ttnJon  Tel,  Co,,  71 
S.   C.   506,  5l,'S.;  &,  259.  '.  ,'.,,.    .  :    J  I 

„  3±.''  PetitioH.'  held  ..to  ..restrict  danj3.g-4e  to 
Riij[i}i3Ji ;  suffered  Jjefi^r^  starting  an  jourr 
Hey  to' flee  brotliei;,  Weston  IJplofi.Tel,  Qv- 
Yi  Cajngbell"  [Tex.   Civ.  APR.J  ,91  i^yi^^jSi?^-^. 

33.  \^'here  a  notice  of  claim  fop  ^ni:» 
ages  far  <J«iE^y;4^  deliverjng  a  message  '^as 
not, t ^Jl^geiJ  in_  the,  cpmplaant.as  .cegijired 
by;  Code,  S  2164,  it  was  error,:  under,  a.  gejj- 
eral  xjenialy  tp  permit  p>lainti£C  to  Tpr.ov^,  it. 
Heald  ,y.  Wi^^rji  .Union  Tel.  C,o..,[l«TOfi].-10* 
N..  W.,58fcr  Iq.^such  case  a.motiQu  to  aif'^&t 
.iudgment'iin.,  favor  , pi,  ,plaintitC  ,Bj}ovJ;d  ha.v« 
been  sustained:  whfir9,j  plain  tiff  failed  to 
amend;  ^S£|.UoT(Ved  by.  Code  ,§  3760.  jd^  ,  A 
depiiurrei:  tp  Jthe  whole. cp!)ipjp,int:,in  an  acr 
tiou  for  failure  to  ndelivar^^  -meyBsagre.  held 
too;  Ijrijad,.  wjiere  n^i^Pt*?  an§:uish.  wasr-iickt 
set  ,up  =3.s '  a  senarate  cause  of  acti.on  hut 
merelfr  a$-a,n  element  ^Qf  damages,,  and  it 
was  sought  to  eliminate  that  featifr^.^  J  Hajl 
v.- W-estern  Uniqn  Tel.  Co.,  139 ^N.' C.  869,;  52 
S.  E.  50.  A  petitioii  for  lossJ'fron}  error  In 
transnjitt^g-  a  teiegr^^m  .may  properly  _  be 
amended, .;to  conform  to  a,  criterion  jjf,  dam- 
ages ;esUi.blished.  by  Ift???:  lifter  it  .was  made. 
Western    Union    Tel.    Co.    y;    J.    B.    Coraa    & 

Sous  iiKsr.-] ■  sr  s.  w,  -212.         ,  , , :  ,.  '  .;- 

•.  '34.'  •Wberev'Kie.'  fcomt)laa.ntr=  charg-ea  neglTf- 
gence  and  willfalness  In  delayinfeJ  a"^  tcfej- 
gram,  a  nonsuit  was  properly 'refuse*  ort-lhe 


whqle  case... where  there  ,;w_aa.  evidence,  of 
lieg'Hgietibe,  althbugh  tTrere  'vfs.s  iidne  of 
willfulness.  Maeb^n-iV.  Western^  Union;  Tcl. 
Co.  [S.  C.J  5J,  S.  E,  697.  In  an  action  for  men- 
tal anguish  plaintiff  could  testify 'ihat  on 
the:.;-aea,tji  .  9f  his  father^^  he  wished;  to  be 
'With  his"  faSriily.  "Id.  In  an  action  by. a  sis- 
ter for  mental  anguish  -caijised  b^  faSliire  to 
reach  h«r  .brother  _b9f ore.  Jjjsi  death,  .the  ef- 
fect "that  the  announcement  of_thp  brother's 
death,  before  the  sister  rreachedi  hiia,.  had 
upon  her,  held  evidence  of  the  anguish  suf- 
fered- Western  Union  Tel.  Co./v.  Campbell 
tTi±.'  Olv. ''App.]  ■9l:'S.-W.''3'12.  'In'  action 
for  failure  to,  pay  tnb'aey  ordered  by  a  tele- 
gl'ain,  evidence' '.of'  the  .  suffering  .  of  wife 
and  children'  hefd^aateissiftU  "under  prop- 
er'  instructions  ■'as-  showing  yTiiy  plaint-ifE 
did  hot  relieve  --hts-  own  'wants.'  Western 
Union  T61.  Gb.  V.  'Wells-  -JFla.-]-' 39-  So.  --«3S. 
Testimony  of  Sender's/ brother  '  as  t'b  '  the 
Slate  of  feeling,  existing'  -bet-weeiF-hi-s  moth' 
er  and  plaintiff  held  competent.  Western 
Uh'ion  Tel.  Go.  v.-  Bell  [Tdi.  Civ."  App.']  90'  S. 
\^'  714.  ■  Deila rations  of -d&fehdarit'g-'ag-ehb 
as  to  reasOtt^'fbr  delay  held'  nof'admis'sifete: 
tiamriek  V.  Western-'Unio.ri-' Tel-.  Co. •  IN;'  C] 
SS"-  S;  B".  "232."  "  Statemenlis' "of "'receiving  clerk 
and;  cashier -In  "main  oKflee  cif  ccmpaiiyheld 
Sbt"' lieat-say;-  'Westerft  -T?nibh  Tel.  G&.  "V. 
"Wells --^[Pia.]"  3«''  ■So."'''8SS.'-  iti-''  an  action 
against 'a  t-elegraph  -company  for  faSlure  to 
Irahsinit  and  deliver 'a  •m^ssagei' quesfi-oiis 
S'S.M*g  ■  the^'  SE-nder-  'n'RctHer'''h^  considered 
plaihtifriiabiefor  the  'clrary^e^.'and  'rtrhether 
plaintiff  eve*  ^aid  'Acitn&ss'^tfr'feny  mesaag'es 
fxieept-HnJ'  one'_'"ln  ;<fij5estibn  'held  btjection- 
able.  Western -'Uiilorl'  Tel.  Go.  v.  Merrill 
[Ala.]  8S' So.' -121.  --'  "  S-'i 
'-  85;  Oilier  A  pleading  alfeglh^'that  plairi- 
tlrt/'Was  induced  to  ref'dfee '-leiiiorts-'  s'hipp'frd 
him,  it  was  hot  e'frar'-to'stibmit' to  the'jnfy 
the  question  'WKefifer-Ktf  had  biSen 'induced 
-to  Ifeav'e  them'  In -tsare' of  the  TaiWoad  com^ 
i>B.Ta^.  -^Ves*ern  Union  W61;i  C6:  v.  J.  B.'Corso 
&  Sbns'  [Ky.T-B9'S.i"W.-'212.  In  an -actipft 
aga'fnet  .a  tslegirapft  company  for  failur-c-  to 
aellyei'  message  W  time-  to  eiiabie  plaintiff 
to  reaoW  his  dying' son,  a  ehat^^'  was''p'rot)- 
erly  refused'  -vvhich -asked  a'v'erdJct  for  ^e- 
f^ndattt,  unless  the  rnissage  could  hfeve  been 
delivered  -In-  tifeie  "to"  eiiable  plaintiff  to 
reach  his  son  by  traini  -Western  -Union 
.TTel.  dftTv."fjiaa'ms''['t'ex.''^Gi'*'.  Aijp.J  13 '^ex 
Ct.  Rep.  45,  87  S.--W.  1060f!  V^here  the'court 
iMtrflcted  '  the  jury  t'b-' .find  ¥or  defendant 
if  defendant  exercised  o-rdifiary  bare,  it  -waa 
iiOf  error  to  refuge  %b  Instruct  that  defend- 
ant #as-  not  an  '  ift^urei". '  Id.  ■-.' 
'    8«i-i^'See -4   G.-L;--l««9-:       -     '            -..'.', 
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strtfeiii^''  The  ,'^Mufe;'oiAfTcaMafe"Hfflpbsingk- pen  ally  for  refusliig^lx)  ■irafismit 
iuegsafyf'a^li'iss'oiil}*-  to'-a,  -n^illM  'kM  niegligmt  refusal.^'-  "The  woM'  "dispkfches"- 
ds  li'ged''')fl''ilft''Mi"s4dHnkatiif6-ii&  i^^  fp  a  ■ivrittoit  dispatch, '"and' a  ■c6tfLpaity 

is  idyt  ^iaBie'fpT'  ref  teiig  ib  ttace  a.  party 'in  personal  ctiraniimieaticta.  with '  aflbthfer.'"' 
A 'muse  eie'inptiiig  tiie''Megrapli  coilipany  froni' dahiagcs  or,  statutory  JrehaltifeS 
unjeSs;  cl'ainis  'ajcfe  pfeSen:ted  within  siity  days  applies  to  action's  iotpctialties-'as'-well- 
asto;tfeti;»ns-f6i'-dainages/"ai-d  the  parties  i^^^  that  a  message' shkll  be  Subject 

tordel^^S'^Etnld  thns'waive  a  penalty 'in' favor  6i  an;  individual;"  but  a' statute- imposing- 
]5enalties'f6r  delay  iii  the  "ttansinission"  of  messages  has  been  held- to  include  delay 
in  delivery  as  -well  as  in  transmission;*-  and  the  -words  "discrimination"  and''**im- 
paitiality,"  as  used  in  the  Indiana  statute  do  not  imply  iatentional"  Mid  •  pcfeitive 
wrcfljgdping.as  distinguished  from,  negligence.^f  Under  a,statute  imposing,  a  jmalty 
forWiTufe'^  faithfully  and' promptly  transmit  messages,  a  coiripany  is  liable  where 
the  points  of  receipt  and  destia^ilion  are.  ■within,  the  §.ta^,  although  part  of  the 
transmission  was  over  the  company's  lines  in  another  state.** 

■j^.K-  §  4;-  TeUpkone-S9rvie6A^->'^Sq\nty  Will-  not  compel  specific  pcrformanee  of  a 
contract  .hy  a„  telephone  ..company;  to  .fiirnish  sem.ce,a.t  a  rate  _wljach,  By.  reasoS  of 
increased,  cost  of  service,  has  becoMei'«6;lo-w'''as  tei-baiife-i^pt'tbe'eompanyy'if  ■-^Ean- 
tirnied.*^*^  Where  a ''teleplione  company  rfeasonably  su^pj^1s.that.,telephftne'=.se;mce 
applied  for  will  be  used  for  illegal  purposes,  it  may  properly  require  the  applicant 
to  giTBa^iiKtaee  that  hewill-noti  tse  it  [-fra-stich  purposes  iaiid  may  deny  servSfce  on 
f ailnra  to  give:  such-  assurance.*^  Under;  jfl.;=oraitracfc  to  fnrnish.  service  afe  a^  CeVt^iAffi 
rate  provided  subscribers  use  their  own  instruments,  a  company  may  still  useltssdwn 
irisitrumenis,  if  desiredj  tfuthoamib*  make  any  extra  charge  on  th^ai  acfcoiidt.** '.  3 

■%  5i  -iQuotaUm^icmd^  ticker  service.^^:^r-Wheie  a  telegraph  edinpany  iaaifor- 
nisbed'coQtjnuoUs  qaotati(*6s  of  prices  of  |jrodu.ets  on  a:board/of  ttadfe  fbrsu^^a 
length;  «f- time  las  to  make  suchoquotatiod^  necessary  for-ibusinjsss'insrielixproiiffiEts,  it 
is-feondtt  ^uEtdsfa'SUCh  -.qTOtationsoa^ualitesntos  so  long  as  iti  eoiatimies  in;6hat 
biusine^f,*'  but  a  iele^ph  company  is.nabbouBdtojfriniisBrqaiotatioiis'iinteBdedffcD 


be.Tised  for 


pujjjosesi" 


.  37.  Edding-ton  v.  -Western  Union  Tel.  Co. 
[Mo.  Ape-]  91  S.  W.  438;  Pollard  V.  Mlss.o.uri 
&k.'^:ef-  C6.  tMo-  App-J  90  S.  -W.  121.   . 

S8.  ■Kii-ty's'  ■  Dilr..  '  ?§  ,  'TSfe,  tHS.  '  T944. 
held  nbtto  aiJ^-y  . -where  defe-ndant  neg-li- 
g-entljr,- failed' t'6"  kno-s^  that  it  had  ^n  of' 
fice  at  the-  point  of  destination  and  refuse.d 
the ''hiess'ag'S  on  that  ■  account-  State  V- 
■n-eSt'ern'tJnioh  Tel.  Co.^CArk,]   88  S-  -W,  8S4. 

391"  Rev.  St.  18^9,  §  f2?5.  Pollard  V.  Mis- 
souri -&'K.  fel.  Co.   CMo.  App.l  90  ?;  W.   \ZJ.. 

40.- -western  'Onion  Tel.  Co.  V.  Greer 
[Tenri.i   89   S.  -W.   327.  ,  -. 

41.-='Whfe're  a  mfe'ssnke  -was  eiqpressly  ac- 
cepted subject  to  delays  o-wing  to  trouble 
■with -the- wires,  of  which,  fact  .the  i  seaaer 
■w'as  ,4nfo^5^e4,' -Plaj^ntiff  leo^ld  not  recover 
the  statutory  penalty  -w-Jiere  the  Olietator 
exercised,  reasonable.  ,  dillgeupe,  R^v.  St. 
1899  §  1255.  Eddingfoii  V.  WeSt&rn  Union 
Teh'c0.  EMo.  ^j)p?]!91.S.  W.  .*38;      .  r, 

42.  Act  April  8,  1885  (La-srs  1885,  p.  151,  6. 
48).  -Western  Union  .  T^gl.  ,  Co,  v..  .Braxtan 
[Ind.]   74  N.  E.  985.  ,;  .. 

43.  Act  April  8.  1885  (La'ws're85,  p.  151,  c^ 


44.  Statute  held  not  In  conflict  with  Fed- 
;eral  constitution  relating  to  interstate  cpjn- 
n»erce.  -Western  Union  Tel.  Co.  v.  .Hughes 
fVa.]  51  S.  E.  225.  .     ;      -'-"., 

.45.     See.  4  C. -L...  1?71.        .--     "__'_'..     "  J' ' 

.4«.  Change  ..from,  grounded  t6  metallic 
circuits:.  Marylaftd  T,el.  .&  T.  Co..  ,v.,  CharWs 
Simons'  Sons- Co.^!tM.d,J  $3  A.  314..  .j.Eiil  for 
injunction  restraining  ..iflmpany  .from'  char- 
ging more, than  rate'fixed  by  [iLn  orctinahce, 
and  from  refusing  to  continue  service,  held 
equivalent  to  bill  for  specific  pferfdrmance. 
Id-     .        .  '    .  '  . 

47.'  Cullen  v.  New  York  Tel.  Co.,  106  App^ 
Div.  25,0,  9.1  TS.  Y.  S.  290.  Evidence  held 
to  -warrfint  suspicion.     Id.  , 

48.  -Wright'  y.  .Glen  Tel.  Co.,  .48  Miks.  192, 
S5   N.   Y.   S.   101.  :     '    '■ 

,49.  .  See  .4    C.    Li.    1672.-  l'::'!?''     "''' 


include  §  3.     Id. 


•r.,, 


.State 


80.  '  Western     Union     Tel.     Co. 
[Ind.]   76  N.   E.   100. 

6l.  Court  refused  tO  compel  company  to 
furnish  Quotations'  in  violation  o.f  its  con- 
tract   with     the    board    of    trade  '  requiring 


applicants  to  bind  theraselv-^es  not  to  use 
fgy;— -Vp-estefi5"Dinoir~Tei;  Co.  v.  Braxtan„Uh.ijpi  for  the  purpose,  of  conducting, a  buck- 
[Ind.]   74  N.  E.  985.     Held  title  sufficient  to    et   shop.     Western    Union   Tel.    Co.    v.   State 


[Ind.]    76   N.  E.   100. 


lurg 


MEA^TA^  SUFrEKIIS!;&/[,SP,  AET.]  §  1. 


6  Cur,  La>v. 


J  ,,,  §6-  Rates,  <fi.y;i^5v«»<^i;'"««Ms.°^— A  ,q(;>ur|.,q{,  equity,  can,  compel  ^  telephon.e 
company  to  furnish  service  ai  a.  reasqpsible.^iid  JT-''st.pi;ic<3  and  at  uniform  rat^,  and 
^an, prevent  discrin>i:|aatpn,=f;  ij\|t  t^e  p^\^|j;^j1^  r(?gulate  telephone  rates  is i  .not  a 
power  incidental  to  ifhe^f)\r^j;pment  of  a^||;yj°j*|lipnx3^jj|  municipality  c^nnol;  fi^  .rates 
for  telephop,e,^yjiee  unless,  authority  to:,djO.,s^Q,ljias^^^^p,,deleg,ated,to  it  by  ,the  et,a,te,7 
^  bill  in  ej|uj-|3f,,.will  lie  to  enJoiji,,|h|»j,e9.'^ppjCeiiiep1^^  uncOj^slfitiji^jgnal,  ordmanee 

^^pg  unre^SjDi^a'bly  low  rates,  wjiere  a  multiplicity  of  su,it6,c.9j]jj.^^|?p%^bgj§voided.^*. 
IfJ^pre  a  te^eij^pjie  company  ,ha^,^;^|eednpt^t(3^jncrease,^|^  W^'MkMV^^^^^'^1 
i^,c^nnot,J5pr^pe  the  rates  clyi.^ij^^j^-^,^tig^e'l[ffy^x^^^^^ 
seyyice,,      «,  ,     i;ii,i.,,    ,-  IV  ^Irmv/  orll  ban  -'': Lmhihnsaa-d  m  ?.r  U'yn  bb  riovlloh  m 

oviiiJ    ^^      " 


mi  xlqau  ton  oft  'i\uib\3  niUilhiil  odl  rii  Bvu  ax;  '\'rYi\&&i<.ii[ 


';ment^,l;'supferingUs  an'^lemeot  of 'i>amaGe^ 'in  T,Ei,EGR.4PH  oases' 

[[}     iO     J  [BfJ     ,,;     .    ,■     i 


l;§il.  Prellmlnazy  Consl4«r^t|i(^u803(1678).  [i 
a  §  2.  Who  May  Maintalu  A<ition  (1«S1)-  f„ 
'  §  3.     What^teetattoHslitii  B,*'<iini'ed'<!l^8a).  '^ 


tSpEciAtABTictfeBYOsCAE'H^iLAM.*]'^  ^qw^/i  'lo  simoq  Qili 
.ji-.ur,  i'ji!  ■     !    11      If;.         ,  ■.!,..■    )  ofil 'iM/o  8E7/ noiaaifA '-,.!; irii 

§  6;    >jJhy<Sfc»l'       Coudltions       vAggraTatinsT 
§  7.    'AiitfiiiS'''^  -Of^^Damasts      BecoVeirafclc 

(4Ss^)Koood  exid  fi'^'rri's-:.  .^  .    ■  ''i-jnt 

§  S.     Reasons  Fro>^  and  Con  ,  (1084),  ,. 


tafioiiqqii  odi  gittipsT  Ytoqo'K"'  '{BI^"  ^i  ^aggoq-inq  iccoJFi  -rol  \i'y-M  od  I'iff  .")1:  bsili!  f-, 
no  0'EefereBffle[BljrartdW.S(B4re  hadTtdafeheTa)J)j^op?iatie!sd(&lioM)/bJ5!thB  topic 'Telegraphs 
and  iTelephoHiesj^'-.iaaHiiia-lsio  to  a^(pi©TOTiBlpfpnl31isEfedospeofeili  article' 'by  the; 'same 
aiitlaoijj'"''  >'  llfta  vi>m  xm^awi  v.  .a (rwrnfj-daxxi  ir.vo  Tisrf,!  aa/j  si'jclrioadjra  bafiivo-iq  oixrr 
§  1.'  iPreZiwifeart/iconsirferfriiisha-JfilSh^ldiBicttd^  ifor  rfUGaital  padri 

FEsftlMn^  from  ihe  negligfnt  failuxei  of  a  tefegrajplrve^mpamy  to  seasbnablv  dfeliyer  a 
message  had  '  its  origin  in  the  case  of  So  RollaW.  Western.  Union^'^''*  decided 
in  1881.  In'that  case,  a  verdict  of -$1,000  based' npon  mental  suffering  on  account 
of  delay- in. delivfiiy  to.  plaintiff  of  adekgram'^ajmouneing  ihe- death  of  fhii)(iiiiirathG3? 
was  sirastained.  •  Since' that  time  ithe  courts  of  vaa-ious  states  have  dealt  with  such 
cases  in  large  numbers.  Some  have  followed  the  doctrine,  others'  have  repudiated 
it.     The  conflict  is  irreconcilable.     It  has  simply  been  a  question  of  taking  opposite 

|^^„B'rnUp<T;8Kb 


-Ba'tl  rlliw  )'i 


fhnoo  ni  ion  blail  0Ji;Jj.i8     .t-fr 
„     •  ,,    n    '■      .^_'„'-M    rroUuJi  (au jj  iBio 
,q2,,,,^ee    4  ,q.    L.,  16,72.  .  _.  ,  ,,, 

sa.     Wright  V.   Glen  tt\.   Co.,  -"tS.SIisc,  192, 
95    N.   T.    S.    101.  ,,r     V  ,/      -i 

■  rl.jS;   K.    Tel.  , Co.,    189 


"iSiiabling  Act" 
of  'i'887',  §§  50,  5i,,  gn'inj^'rsuch  cities  exclu,- 
sive  contf:pJ  oy^r^liigliways,  etc.,  and  .power 
to  re.?uiat't?  corp'rir'a4:e  fraricliises  in  streets, 
etc.,  of|,sucli,  cities,  a  city  lias  no  power  to 
regulate   telephone.',  rates.  ,  Id.  jo     ,,, 

Sb.  slate  V.  Mi'sppuri  &  IC.  Tel,  9Pj,4iM 
Mo.  S3,,r88„  S.,  .W.,  '.fl.^.j'  A  court  ofreqjiity 
will  frdt'  erifOrce  oy  mandatory  in.iunction 
an  -unauthorized  cpn^^'aet,  fixing-  cjiarges, 
even  Ihoug-h  tljie|,  Voi^,papy  ^.^.s^jl^iii^tjed  the 
contract  and  thereby"  d^^t^ned  T»^jfi[iofle  pf 
using    the    streets    more    'i^jj^i^cXaX^^    ^Wfi^^ 

and      iiplbre      ir'-- i--ii'-  ./--      it-      _.,-fi,-. 

E'a^rmer     v.     C 
¥i"'t)Tiio    St 

9«U     of     J 

siGia  .V  .oo  .ij1 


.V 


50.  ■p^fer^l  ^^^pa.Mfj/jy'^^ld  l*e.  sul?.jected 
to  IJrosepp^tiona  psfnajjanes'if ,  Ozarji.-Bell  Tel. 
f"^-  ^:  5B'a'?iP^.#.  oltif  ?■■ -^66,  Ip,  Buv^  case 
complaiijj^jjjt  j]eg^_,[ijiot^,§i,^fgij.  or  prove,  that 
}ts  pwnf3ri^t(5^,ia^gij5^9;sqgat3le.  ,I(j,  -yVhero 
the  com4)Iai|^1;j,pta.r8:^^||tha^,  a  rate  .fixed  by 
an.ordinaiil^ jWjiff ',d^pirivie,,tl)f,,iCOjmpi5i,5ijy.  oi 
profits.  an^,p£^jprMer[t»  vgi,^u.%,  cl,j^^ropess 
of  la^,  th^J?»j^^-al  .ft§^j:t%^a|Vjepj,^&ipf^\p,^ 
(Id.),  and  j.TOs^/Fn.Mj^t  OT^^g^Y^ee^^se 
as  a  legal  conclusion  it-la.  al^i^  lav^yreij^  ^J^t 
the  o?-dm^«,e  Bli^l^teSa^^-  jta,^^Vwi»a^tu- 
tion  .Ud.;.  3niwo  8-</iIol>  oJ  J,r)i,rfu8  f)9.HTD'5 
i;5r.". Refusal  to  furnish"  Im'pJ-O'Vea  'ser-teice 
at    old'   rates.  -People  '  v.'  'GhieSgiO'  '5'e'l.    Co. 

[111.]   '^7    N;'."E.   '24S.  U     ^'lUJ      "  ;.-lt:!j,il;i      ,.,s, 

,-58.     See,4   C.   L.    l,6/i3. ,  ,  .,£,3     ,a.,.l[    g    _g,,^j 

59.  See  6  C.  li,  639;  '4  C'lJi  1688;  2  'C  L 
lS65.r  .CI  ,3881  awijaj  t  .8  li'iq/     •  .A      .vj 

'''60.'    See  -6   C.' 'l.' CSg.""'""    "■'';*=«y     •''«! 
.388  .a  .K  I't   r  bnn 

"x"?;  .i^':y«^-  ■^'';?t)  S831  .8  IliqA  toA      .fit 
.lu  J'    nomu 


ii.    1    u   "rtllfl'BrCl..  I'.r-         .i-„».j"!-Cl^'S'lil      .V        .OD      .lu  J'      HOmU      fTToT 


.a    '/r   -iT    [.bnl] 


389  V^ 

f""    [.bril] 
•£  2  afial'jfil 


^  Cilr.iLaw, 


JIPJ^  lfA,Ivl  SU-FFpUINGf  [SP.  AR-f.];  § ;  Ij 


1C79 


sinJeaP.of  the;  ?ame  prpppsitjon.  f[  Thei  prevailing  t<?n<,len,c;y  was,  at., first,  tpward  the 
dOfitrine.'V  In  m(j)rej-e«e)it, years  ijhert  ^as J3e^n„at  reaction^  ,set  in  ipotion  by.thp 
abandonment  of  the  doctrine, by, tljci  Jndiafla  supreme  covirl;,  upon  recopcjoiendation  of 
tire  .court  of  appeals  ipf  that  state,, after  an: adherence  to  it  for  eleven, years/;^  and  the 
p,Qpjidiation  of  ,,tjh(j,, doctrine  iby,,tlie  jpederalo,W(Urts  in,  sonie,  of  ,f he, states,  where  it 
hft4-,  been  fqllowwi"? ,,,  The  doctrine  is  siiiU,  iS^bstantially  adhered  tp  in  Texas, 
and  has  been  followed  in  Iowa,"''  Kentucky,"'  Louisiana,""  Xebraska,"  Nevada,"* 
N.orth,  Carolina,"'!  Tepnei>«60/"  the  Federal  court  for  qne  district  of  Texas,'''  and 
with  sftipe  Hiod4fieatio]jir,[,.i^ii(,Alaba.pif\,"  I  ],|r).[|;(as  ,beeii|,  repudiated  in  ; ,Arkansas,Jj , 
Dakota^?,^  'Florida,^^  Qeofigija,,'"  .Indian,^?,'  Kansas,',*  lyiinnesota,'"  Mississippi,'"  Mis-^ 
souini,??  ]Sr,ex,,YorJc,w^i,,0hJQ7?^:,0JilahQma,'*,Southi  Carolina,^"  yirginia,?".  West  ,Yir- 
giniia,f'  AV^iseonsiji,'',''  aflic^^^e  federal  courts,  for  Georgia,  i  Tennessee,  Yirginia,  and 
one  district  ,of,,T]exas.f|tnpftjWiJl,ae(?prdiiigly  be, observed  .that, the  weight  of  aait,h,pi;ity 
isiagaisist.it.i,.  It  \uay  ;be;  well,  at  th<?,put^e^,;tp  note,the  ,:patHre  and  scope  of  the  cases 
ijl  which  the.doc1srii(ie;'has  been  fpllpwed.j  TlviS;Sugge|it^  .^pveraL  considerationsi 
,JoB  ■?*'  the,, action  on  ,ct>n:ti-qfit.ff-r.m,  i(orf?,  .j.ilany  pil5,t)i^deaqQS,,dp.pot;,ui9Jce,it  clear 
itor)3G  .      bo(i:  •  %oifi':i9i:[oa  ai  t-.iljr    <     !      .toxi'i ) : 'j  i  io  djco'id  i>  bii^'j-.j'-i'roo 

70.  ..  W^-clswortli,  V.  "Western  y.nion  Tel. 
Co.,  86  Tenn.feSS,' '8'S/-#:  57'4';'dlW  V. -West- 
ern   Union   Tel.    Co.,    108    Tenn.    39,    64   S.    W. 


61.  Sutherland  on  Damages  [3r^  Ed.]  §  97 
(f si'j)  '  risviews '  '-file' ' ' feitUa'tiori-  kk  tWovisi 
According   to   the    weight   of   authority   and 


offi'^iiWig^  irifo'rnSfed.'/fiiat-'it  IS^  oj!"lVnM,eaiate 
importance  'tb '^th'fe"^k?t/ t'ri  TX'Jiarfi  If'.is  ad-- 
(Ires^efa  and  rel^^es' ^"8  .tltei  'illngsS/With'  or 
biiri'al  of '  somenea^'m'elAber  o?  life  lamflj', 
tlve  negligent  fftiltire  to' StliVefit'^lhaKJe's  'the 
poilipany  liable  to  hitn  for  &'uo'h,Weittiil'  dis- 
trfes^  as  he  toay  stistain,'C[ln""'fcoHi(S(itiiftce, 
oi^  to  the  sertdfer  as' may  b'6'^iii(<lilf%'d.''by^him. 
if 'the  Jfersoii  who  is  suiAiA*>SWd"^'6'y"iV  fails 
to  arrive^  by  reason  of'tiegftctP  1?o  ■  TOli^fef  it 
i'n'-''ti¥ndi'"'«    ■.;IrfO     ■ ,  'i  i    f>rRa    ss.^ir    ji    ,!,2S   ■ 

eSi  J^vreSt^ri^ "Union  Tai.*^C!o.^fvS''9?e?guson, 
]5?'l'*aP«43<*c('N.'  B.-G74,'W'JEiyH."A;':8'46,  afg'. 
36  Ind.  App.  213, '5'9  N.  S. 'tt6*;'¥vif' 'Reese  v. 
Western  Union  Tel:  Cc^^^lfe  J«a.'l^|94,  34  N. 
E     163    7   Lu  ^    A    S8S'.   ^■f^'^'iJ    ^"J    " 

"«!{.  In  the  4Hr  E(Iition"^fJ'Bi3te&-lahd  oh 
Damages,  the  section  above  (pftitfeWhas  been 
revised,  iind  the  aiithBr  sa.ys  "tfeat  "slnc^^im 
tlte  tfenftiTDf  judifcial"  sefliS/hnent  has  cliafrig- 
ed."  ■  }i0oo    9riJ      '     .7T  .c  f?oI 

64.  !Mentzer  v.- "Western  Union 'Tel.  Co:,  9'3 
lowav  752,  -62  N.  W.  1,'  2S .  L,.i  R.  A.  72;  Cowan 
v,;j"Weatern  Uhlon  Tel.- Co.,  ^122  lowi;  '379, 
9Si  JSiii  W.    281.  Itiia.ioqsiO'i  ai       ,'     i'  iJ 

as.  Chapman  V.  Western  Union  Tel.  Co., 
90-  Ey.'265,  13  S.  "\V.,  8S0;  'Western  Union 
■Eel.)  Coi  V.  Van'Cleav*',  ''107  Ky.  '  4fi4,  54  S. 
W.    827.;' rn""5  ''"   '^'^     ncai.S'Jfi    I'^rljO   VI. 

«6.  'Srahami'v.  iWestern  Union  Tel.  Co.. 
lOa-'Iia'. '11069,  ■34'  So.  .91.     '    ii  i  .  i -.=' «    .v  «i 

67.  -jWestern  Union  Tel.  Co.  v.'  Church 
[.NBb.]  M  N.  W.  8(78.167  Ij.  Rs  A.  905.  -u  1" 
II  68.  iBarnes  v.-  Western  Union  Tel.  Co. 
[Nev.]   76  P.  931,   65  L.  R.   A.    666.  -'"'BD   ilout. 

60.  Young,  jVn  Western  lUwJon  ■  "Jifl.  G"-. 
107  N.' C.  ,370,,.J1  S.  E,  1044,  9.  L.:R.  A.  669; 
Cashion^v.  Vimtsm  Union  Tel,, qo„  ,123,  N.  C. 
267,  3i  'S..,^i„M^-  .Bryan  v.,;  ^^fi^ern  ,Un- 
V>fi  Tel..  ,Cp.,„-,  1,3,3  ,,N.  C.^o^^g  4,  ,,S. 
IS  '93^3;  '  Cogdert  v.,  -,>yester;^  qV'^M  '^^^■ 
Co.,  136  N.  C.  .431,  47  S,.,  B  490;  Breen  v. 
Westfei-n  tJniOn'Tel'.'Ci.p:,  136  N,^ 6 '-^9,-49';?, 
B.    16&.  '.    V      . 


10,63,,{56  j;>.„,B.  A.  ,^0^>     ,.         ,,,,i       -....,     ,,      ,. 

71,  :  Beas)ey,,v.  Westerij  tlniDTX.TeJ.  Co,,  39 

i'.'-'lisi.  ■■'''^■"-'  "    ■'  '""-"  '  '   .'•  ■■,'.-,',■     ' 

72,  Wesi,ern  T'nion  Tel.  Co.  v,  ."Wilson,  93 
Alk  ,'^2, '9'  So.^''4'J'4;;  Western  Urilon  .'Tel.  Co. 
vl  Crprfltei'',   IsS   Ald."492, '33 


33  So.' 45:  '59  L.  n. 


A.   39S;   Westeiin'tTiiiOn 'Tel.' bo.   V,  Blocker, 

138   'Ala'.',''4S'4,  '2^    Sb.''4'6S.'     ' '   '  '      /  "   '';;'":'"' 

73.'    ?'eay  V!    tVestern   iVnlon    Tel.*  Co.,    64 

Arfc    5^8,; '4^,  S;  ff.   S65,    39  'l...  R.   A, '46,3,1     '  ; 

74.  Ru'si'eil  v'  Western  TTnion  Tol.  Co.,  3 
Dak,   315,   19  N.  "W.   408.  _      ' 

75.  Instruttio'n.il  6'cfean  Tel.  Co.  v.  Saun- 
ders, 32  Pla:'4'3!l',   14   So.  148,  21  L.  R.',A.'i$10. 

76.'  Chapman  v.  Western  U'nion  l^el.  Co.^ 
88  Ga.,' 763,  15  S.  E.  901,  ,17  U, ,  R,  A..430;, 
Giddeiis  V.  Western' Unioji  Tei;  fco..  Ill,  Ga. 
S'24,    35    S.    B.    63S.  '  ■■     ■'    • 

77.  Western  Union  Tel.  Co,  v.  l^'erguson, 
157   Ind.    64    ^$9   W.-'Ri  lOSO,' 54' L.  'ja.   A.''84i;. 

7fi.     Wesf"^.    Western   Uhjoii' 'Tel'.   Co.,    39 

■&m.  9^3;  i'7''S>:  807.  '     ', 

■^^S^i     &r££fi"61^'v.  Western  union  T61.  Co.,  5S 

mh,nV^0;'W'%  W. 

'80.     "■«*.aiW.W"W'T^„i^ 
Mi'ss', 
ert 
34   So:'.'l'S2..™^'' 

81.  "C(ftir(^l  v.  Wesfei-n  Union  Tel.  Co., 
116  Mo.   S4l''22  S.  W.  345,  20  I^.  R.'A.  172. 

82.  Curtfii  V.  Westei'n  Union  tel.  Co.,  43 
N.  'T.    S.    1109,  ''  .    '     " 

83.  Morton  v.  Western  Union  Tel.  Co.,  53 
Ohio  St.    4.31;  41  N.  E.    689." 

S-l.     Butwer   V.    "Western   Union   Tel.    Co.,    2 
]Okl.    238,    37   P.'   1087. 
2185.  '  liewis"  V.'  Western'  Union    Tel.    Co.,'  57 
S!   C.    823,    85   S.    E:    556. 

8».  Connelly  V.  Western  Union  Tel.  Co.. 
100  Va.  "51/. '40  S;  E.  618,   66  U:  R,   A.   663. 

87.  i>  Davis  V.  Western  Union  Tel.  Co.,  46 
W.' Va.' 48,    32  S.   B.   1026:  ''      ' 

"  SSi    'Summcirfleld    v.     Western    Union    Tel. 
GOJ,  S'7   Wis.   1,   57  N.  W.   973. 

'8».  Chase  v.'  Western  Union  Tel.;' Co.,  44 
Fi  854,' '10  h:  R.  A."464;  Western  Union  Tel. 
Co,  v.  Wood   [C.  C.  A.]   57  F.  471,  21  t.  R.  A. 
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MEJifTAW^"[j1^MM&  |SP!'AET.]  §  1.  6V^r/-ldw: 


vrhetherHlie  actimi  is  to  be~eon&5^eire^  otiefdi!  breach  of  ■  coiitraM  (rr'm  toi'^. ''"Some 
sustain  the 'dMtfilid  only  "vMre  the-aetion  f's  trpcrn  a  fefeacH  of^canfractj'"  othere^oiily 
on  the  theoi^  that  it  fe  in  tOrf,'^'^'ofHeiS  agaiii  held*  f hat  it  may  fee  sTOPft^Ew^dori'  «ifee-r 
theory,**  "and  sdnSe  of  the  courtg 'op-pose'd'-tb  the  d«etrine-feave-treaied;the' acfi-on  as 
oh  cowiifaet  and  have'-based- their 'opposltJoH  in  "Some  rrfeafi«Pe"^OT'%e;^r<>Tand"'fffit 
mental  saftffing  i^^ftbt-td-bei^cognized'asan-  eleineiitof-afefiaage^''iff'«y6tJi«na%a  cbh- 
tract^^^-'  "■'  '-^'^  nfi!!:;:-..-J  -'.^i>i;.v;fOi:  -.::^7.'.I  tii  fc-oltol  ^.vmI  asd  hr^s 
;f^3In-onecaso"3,r;j^  is  Said>' '-^'The-^cMbn  is  Sot  one  of  tort  brf'-on''wnti%Gt; 
its^'^-'l^st  -aid  gravamen '.being- "the  "breach  of'  the  eontracf.  ;-'*  -  *j.;*  jThe  feeet 
tEs|':of"'thiais  the'fact  that  such'  ah- aetitin  could -not  beffitaMtained  withont  ple«f*k§^ 
afiia-'proti'tig'  the  contract."  "  That'  this'  is' not  a  true  tes# 'is  demonstrated'-  \j-  andfft'er' 
d^JskM^'of'the  sam^'ceurt^-^  -where' it  is  "said  of  ah  "action  by  a  pasft'^hgeT,  ej^sit'^- 
frbni  a  train,  ^it'isevidekt  thatplaintiif  could  hbt-htaVe'tttaintained  ^iiieadfTorr'at  "8(11' 
without -pi&Sing  fed '-|>rbvmg  lis  cohtraet  -wifH'  the''  defendant  'and  its ^  breach'. 
*  *-■■  *-  ^-jji  fjiat  sense  it  is -^b  action  arising -bh' contract:  But  {{"is'^not'  ah-^cfion 
on  the 'Contract,  properly  sb'feiHed.  -  The  gist  or  gra-ramen'  bf  i-t  is-'a"toTtio-us  act, 
which  constituted  a  breach  of  contract.     It  is  -what  is  sometimes  called  an  action 

f-    *     in  (tohisidering;tiie- measure'  of  jdaiD^S^s 


fot  tort  fbiuided  on  contract. 

,77    ii 


706;  Western  Uiupn  Tgl.  f^.  v.  Skta^'tC^iC!;- 

Tel.  Cp,,jt?6  P. .4.^5. ,.,  .  ,  ,/  ■  ■ -%■ ' 

,'M.,  In  .Alabama,  \it  ;  is  held  that  .;.5vnerg 
tBje  are^tion'is  on  .contract,  there  maj^/.^"% 
recgVei'f  tor  menial  suffering,  hijif' ij,5'.'.th"e 
defefa'ration  is  in  tort,  there  can  be  ,no,.'i'ecq,y-' 
ery  -when- .It  is  not  sliown  to  have^en.ac- 
compafvied,  by,  other  damage  resulting,  from 
the  Vroilg.  This  is  on  the  thebris''  that 
"da-mages  tor  mental  suffering  are  not  re- 
coverable except  -whQre  there  is  a  right  of 
recovery , .aside  from  such  injuries."  rpioijnt 
V.  -^Vestern  Union  TeL  Co.,  126  Ala.  105,  27 
Sci^  779;  -Western  Union  Tel.  Co.  v.  Kirich- 
ba.'uin,/iS2-"Ara.  S35,  Sl.So.., 60'!;;, "Western  Un.-. 
ioii  T6t  Co:  :^/'&\aaker',  i^.iMa..^iH,  Z^  So,, 
468,  ,..^_^jj     .^     ^,j     ^_,^   .,„.„-i  ',.-    -..■.-    ■'.--7'"" 

Opa."  "TJ|e'j  (^6s,-.;jSUKPOfM;iiig-  ,,  tlie, ,.  doer 
trine.  geifWallyt  Jbllow' this  iine,a;pd  h^ld 
that  '  "It  '  is  not  a  mere  breach-  (^f.  cftn^ 
tracts,.,  but  a  failure  to  perforni  -a'  duty 
w-Ji^G^"  l^ests  tipon  it -as  a  servant' ^^of^.  the 
Bubiig."  EeeSe  v.  "Western  Union  Tel.  -Co., 
iJ3"X"nd.  294,  24 -N.  B.  163.  That  the  tele- 
graphy company  owes-  to  the,  public- the^duty 
to  promptly  deliver  a  telegram,  irre^pec- 
tly,^  qf. contract,  .and,  failure  to  deliver,  a 
nie^sag'p  i?"afi:es  the.  company  Jiable  for  mftijT 
tal  ait>^J&  .not  as  .breap-ii-  of  contract  but 
<jf  public  duty.'  Cashioh  v.  "Western  Union 
Tel.  ,Cp.„  124. N.   C.    459,    32   S.    E.    T46. 

91.  In  -Western  Uni&n  Tel.  Go.  v.  Linn, 
87  TTex.  7,,  26  S.  W.  490.  the  court  suggests 
both  theories  but  adopts  neither.,  f\ 

In.  Bryan-  V.  Western  . Union  Tel.  Co.,  133 
N.  C.  603,  45  S.  E,  938;  it  is  said  that  if 
such  action-  iff-for  breach  of  contract,  there 
is  the -sa,me  reason  for  recovery  of  dam- 
ages'without  physical  injtpry  as.  in  actions 
for  breacii  of  contract  of  marriage  and  th* 
like,  i.  e.,  that  in  both  cases  the  parties 
have  notice  that  mental  anguish  -will  be  the 
prob^le,:-,eoniieci.uenoe  -  of  a-  breach  -  of  cqji- 
tcafit.  If  viewed  as  an, action  of  tort,  there 
is  tbe  .^ame  .gr-ounft  :ot  .recovery  ot  damag;e"S 


fgr.,'"ni,enl;al,a:3iguf?lL.c^y^e^  J,|ief-eby  as.^h.  alcjr. 
tipii jj-f qr' ' sedii"dtf6"rl  .,and';^.tii^.''pj£e, ,  beai^i^sL 
tjiere".,}^"  tli^..  further:  T"ea£giLJt[ia,t  the.coro--^ 
p^ny^jh^s  ,y4p4aj;ei.  a,;  .pu^'r^ci'd'^Sy'..       -.'-,'-.' 

,  In ,  "Western,  -  -p-nion"  (Tet,-jCo^.  'v.f,  Mjoor.e,  ZS, 
Tex,  ,66,  is' S.  W^;  ^49jE":"it,;|.jfesal4,„"It  la  trvift 
that  the  damage^  jfpQpversJjIia.  in  actions  ,of 
this  character  are  .jjinited  to  such  as-  may 
reasonably  be  presumed  to  have  been  \n, 
the,  contemplation  of  the  parties,  »t,  the 
time  the  contract  is  made,"  and  in  "Westera- 
yriipn.Tel.Co.  v..Ero-wn,  7J.,-Tex.(  7-2-S,  10  S.i 
W.  323,  it  was  said  that  only  such, -.dam- 
ages as  might  naturally  result  trom=  a  fail- 
ure, tp  receive  the.inessage  will,, be  consider- 
ed aa.jb/^ing, within  tlie.cpntemplation  of  Ih© 
pgrfeies';^ .  ;Th(^se  p-bser,vatipns  arje-,  con-sistcn-t 
only  -with  the  treatment  ,pt  fhe  ,  ajcti^pn  a.a 
one  ron  contract,  ,Jbl,lt;^lJ;WestierD.^UI^ibn  TeU 
Co.  y.  SaijiUton,  .?B  .Tex.  304^.81  .-§.  :W^;,ift5.^f 
tft?i^.£t)-pn-  if  cleaily,,  treated  as-in  ttpr,t^..h  .,.j 

JR. .^e^ t,i?.er  v* .Western: ; Union ^Tea-: <3».,  *3 

Iowa,    752,    62   N.    "W.    1,    the    court    justifies 

recovery,  on,  the    bt.omm^s  ot  -jsont-raet,' .iijut 

hpldB    that    the    real  ,  natiitte  :  of.  the.  aetjoil 

is    tort  .,aa>d   the    true  tsrin3Gipl:er  of   reeovery 

is  that   "he  who  is  responsible,  for  a  negli- 

S^.ent  .ftct  ?n«st  answer,  ,f  ot-  all  ithe   InSurtajia 

iveaurlts  .which. flow  .therefiam,-  hjf ,,  tordtfiarys 

i  natural-  ssequance.-Tvjthottt.ttbeynterpiiSltion 

of  any  other  negligent  act  or  overpowering 

I  fpree.'-r"     Th^'-aame  .court    in  ,  the    ease-'>of 

Cowan  V.  "Western  Union  T?el.  Co.,  122  Jtowa 

3TO,  ,98    N.    W.    281,.  after    stating.  •.  the    sale' 

of    dam,ages    in    to.rt,:lield    that   -tiitaet    this 

rule   damages  for-mental"  sufCer-ing.-.Hiay- --in 

:  such  cases  be   recovered.    -  .;:"■■     f   .■'-       .-■-.! 

■»2.    'in  CPnnell  v.  "WeBtern  Un16n -t'el  -Co 

m';Mb.  34,  22  s.  "w.  345,-ih-e  "bouTt'Wfii^ 
•  th^-  propositiprt^rela'tes  sfiftifly  to  dattuges 
arising- frOnr'  a ^brfeaeh  -  pf^eontracf:"  ' - 

92a.     pfajicis  V,  -W,?st6ra  TJn&fi  T^fbo  '  6'8 
Minn.  262,  6.9  ^■.':W;.nj9^     U-^W'Cr    -.k"-  °^ 
.9211.     Serwe    -v." 
Minn.   78,   50   it.   "W".  'ioSli" 


^- J^sMf^^^r^^.^^  ,  # 
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and  the  elements  of  damage  proper  to  be  considered,  tlie  courts  in  this  country  have 
almost  universaJly  treated  such  actions  as  sounding  in  tort."  This  last  case  states 
the  rule  now  generally  followed  in  actions  by  passenger  against  carrier  and, under 
the  analogy  of  such  cases  it  is  held  that  the  failure  of  a  telegraph  company  to  de- 
liver a  telegram  in  ordinary  commercial  transactions  constitutes  a  tort.°^°  It  may 
fairly  be  said  that  the  action  to  recover  for  failr-e  to  deliver  a  telegram  is  to  be  con- 
sidered as  an  action  in  tort  and  the  damages  recoverable  are  to  be  determined  on 
the  principles  applicable  to  tort  actions."^ 

§  2.  WAo  may  maintain  action.  Sender. — If  the  doctrine  is  to  be  sustained 
at  all  the  sender-may  clearly  maintain  an  action  where  he  is  the  party  aggrieved."* 

Addressee. — Whether  the  addressee  may  maintain  such  an  action  is  a  more  con- 
troverted question.  The  general  rule  is  thai  the  addressee  of  a  telegram  may  sue  for 
nondelivery,  or  delay  in  delivery,  if  it  appear  that  he  procured  it  to  be  sent  or  that 
lie  was  to  be  benefited  by  the  contra,ct  for  sending  the  message,  and  this  fax^t  was 
made  known  to  the  company  when  it  received  the  message  for  transmission  either 
from  the  language  of  the  message  or  otherwise."'  In  such  ease  the  telegraph  com- 
pany has  been  said  to  become  the  common  agent  of  both  parties."^^  In  most  cases, 
however,  the  liability  is  regarded  as  in  tort."'''  In  a  leading  case  it  is  held  that  the 
addressee  of  a  telegram  may  recover  for  mental  suffering  for  a  negligent  delay  in 
its  delivery.  In  that  case  the  message  showed  unmistakably  that  it  was  intended  for 
the  benefit  of  the  plaintifE."''  In  the  So  Relle  case""*  the  plaintiff  was  the  addressee 
of  a  telegram  announcing  the  death  of  his  mother.  He  sustained  no  contract  rela- 
tion with  the  company  and  the  sender  sustained  to  him  no  relation  of  agency. 
He  was  held  entitled  to  recover.  This  much  of  the  So  Eelle  case  was  overruled  by  a 
later  case"'^  in  which  it  was  held  there  could  be  no  recovery  by  a  father  for  delav  in 
delivering  to  him  a  message  announcing  the  death  of  the  son's  wife  and  child.     The 


93c.  Western  Union  Tel.  Co.  v.  Dubois,  128 
Iir.  248,  21   N.   E.  4. 

93.  This  fact  is  recognized  bv  manv  of 
the  cases  opposed  to  the  mental  suffering 
doctrine  (Western  Union  Tel.  Co.  v.  Fer- 
guson. 167  Ind.  64,  60  N.  E.  674,  1080),  and 
the  arguments  advanced  in  favor  of  the  doc- 
trine are  met  on  that  assumption. 

94.  According-ly,  it  has  been  held  that  a 
wife  about  to  be  confined  may  recover  for 
mental  suffering  on  account  of  failure  to 
deliver  a  message  sent  by  her  to  her  hus- 
band (Thomrson  v.  Western  Union  Tel.  Co.. 
107  N.  C.  449,  12  S.  E.  427)  and  also  for 
mental  anxiety  for  delay  in  delivering  a 
telegram  sent  in  her  behalf  by  her  hus- 
band to  a  physician  to  attend  her  (West- 
ern Union  Tel.  Co.  v.  Church  [Neb.]  90  N.  W. 
878;  Western  Union  Tel.  Co.  v.  Cooper,  71 
Tex.  507,  9  S.  W.  598).  In  the  last  cited 
case  it  was  held  that  the  husband  could 
not  in  such  case  recover  for  injury  to  his 
feelings.  In  other  cases  in  the  same  state, 
I:owever,  it  has  been  held  that  a  father 
may  recover  for  mental  anguish,  caused  by 
witnessing  the  suffering  of  a  sick  child, 
where  such  anguish  Is  caused  by  the  negli- 
gent failure  of  the  company  to  promptly 
deliver  the  father's  message  to  a  physician. 
AVestern  Union  Tel.  Co.  v.  Cavin,  30  Tex. 
Civ  App.  152,  70  S,  W.  229;  Gulf  etc..  Tel 
v  Richardson,  79  Tex.  649,  15  S.  W.  689.  In 
Gulf,  etc.,  R.  Co.  v.  Levy,  59  Tex.  563,  it 
was  held  that  plaintiff,  a  son,  might  recov- 
er  on   account   of  mental  anguish   resulting 
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from  failure  to  deliver  a  telegrim  sent  by 
him  to  his  father  announcing  the  death  of 
plaintiff's  wife  and  child  and  asking  the 
father  to  come  to  his  assistance,  and  in  an- 
other state  it  was  held  that  for  delay  in 
delivering  a  message  by  a  husband  to  a 
physician  which  read  "Come  first  train  to 
see  my  wife,  very  low"  the  mental  anxiety 
of  the  husband  was  a  prorer  element  of 
damage.  Western  Union  Tel.  Co.  v.  Hen- 
derson,   89    Ala.      510,    7    So.    419. 

95.  Western  Union  Tel.  Co.  v.  Wood  [C. 
C.  A.]  57  P.  471,  21  L.  R.  A.  706;  Frazier  v. 
Western  Union  Tel.  Co.,  45  Or.  414.  7S  P. 
330,  67  L.  R.  A.  319;  Webbe  v.  Western  Un- 
ion Tel.  Co.,  169  111.  610,  48  N.  E.  670;  Mc- 
Peek  V.  Western  Union  Tel.  Co.,  107  Iowa, 
356,  is  N.  W.  63;  Fisher  v.  Western  Union 
Tel.  Co.,  119  Wis.  146.  96  N.  W.  545:  Fer- 
erro  v.  Western  Union  Tel.  Co.,  9  App.  D. 
C.  455;  Russell  v.  Western  Union  Tel,  Co., 
57  Kan.  2^0,  45  P,  598;  Tohln  v.  Western  Un- 
ion Tel.  Co,,  146  Pa.  375,  23  A,   324  > 

05a.  N.  T.  &  W.  P.  Tel.  Co.  v.  Dryburg, 
35  Pa.   298. 

9r.I>.  Western  Union  Tel.  Co.  v.  Dubois, 
128   111.    24"!     21    N.    B.    4,    and    cases    supra. 

9."5c.  Wiirtswnrth  v.  Wpstern  Union  Tel. 
<^o..  86  Tenn,  695.  8  S.  W,  574.  Spp.  also, 
Reese  v.  Western  Union  Tel.  Co.,  123  Ind 
294.   24  N.  B.    If^?, 

arid.  So  Relle  v.  Western  Union  Tel.  Co. 
55   Tex.   309. 

95e.  Gulf,  etc.,  R.  Co.  v.  Levy,  5f  Tex.  563, 
46  Am.  Rep.  278. 
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coiut  said  of  the  So  IScUe  case,  "The  opinion  in  that  case  does  seem  to  main- 
tain the  proposition  nocdssary  to  sustain  this  action;  but  we  are  of  the  opinion  tha^ 
it  cannot  be  sustained  upon  principle,  nor  upon  the  autliority  of  adjudicated  cases. 
Although  overruling  the  So  RelJe  case  the  court  did  not  repudiate  the  mental  suffer- 
ing doctrine,  but  did  hold  that  recovery  for  mental  suffering  must  be  based  upon 
some  legal  wrong  to  the  plaintiff,  that  the  action  cannot  he  maintainpd  independent!  v 
of  a  light  of  action  on  other  grounds  for  at  least  nominal  damages,  and  that  an 
addressee  who  had  sustained  no  breach  of  contract  nor  any  damage  to  his  person, 
name  or  estate,  could  not  maintain  the  action  where  the  mental  distress  resulted  from 
the  breach  of  a  contract  made  with  and  for  the  benefit  of  another,  to  which  he  is 
not  a  privy,  nor  where  it  resulted  from  a  tort,  through  which  some  other  person  re- 
ceives an  injury  personal  to  himself,  for  which  damages  may  be  given.  In  a  still 
later  case  '"  the  court  hews  close  to  this  line,  but  allowed  recovery  in  view  of  the  fact 
that  the  plaintiff,  addressee,  had  procured  the  telegram  to  be  sent  to  him.  In  a  still 
later  case  in  the  same  state  the  doors  are  thrown  wide  open  and  it  is  held  that  the 
question  as  to  who  may  maintain  such  an  action  does  not  depend  upon  the  payment 
of  the  fee  or  upon  the  question  whether  the  sender  had  been  previously  constituted 
an  agent  for  that  purpose  by  the  party  to  whom  the  dispatch  is  sent,  but  upon  the 
question,  who  was  in  fact  served  and  who  is  damaged.''''^  In  Iowa  it  is  held  that 
the  addressee  may  recover,  though  he  made  no  contract  with  the  defendant,*'*^  and 
elsewhere  it  has  been  held  that  recovery  may  be  had  by  an  addressee  for  a  husband's 
disappointment  and  suffering  in  being  kept  away  from  the  bedside  of  his  sick  wife,"^' 
for  failure  to  deliver  a  telegram  announcing  the  death  of  plaintiff's  father,""^  whej'c 
plaintiff  was  prevented  by  delay  in  delivery  of  a  telegram  from  reaching  his  mother's 
bedside  before  her  death,"^^  and  for  failure  to  transmit  money  by  telegraph  to  a 
wife  for  transportation  of  the  body  of  her  husband.'^' 

Third  persons. — It  has  been  held  that  where  a  telegraph  message  on  its  face 
discloses  that  it  is  sent  for  the  benefit  of  a  third  person,  the  latter  was  entitled- to 
sue  for  damages  sustained  by  the  company's  delay  in  delivery."" 

§  3.  What  relationship  required. — Where  the  doctrine  prevails,  it  is  generally 
held  that  relationship  of  some  sort  between  the  parties  to  the  transaction  is  necessary 
to  support  a  recovery.  No  very  definite  rule  is  anywhere  laid  down  as  to  what  degree 
of  relationship  is  required.  Any  one  in  loco  parentis  is  within  the  rule."'  So  is  a 
grandparent,"^^  a  second  cousin,"^*'  and  a  stepson,"^'^  and  it  has  even  been  held  tlaat 
a  message  aunomieing  the  illness  of  sender's  wife  to  his  sister's  husband  is  within 


iWt.  Stuart  V.  Western  t^nion  Tel.  Co;,  66 
Tex.   580,   18   S.  W.   351. 

85g.  Western  Union  Tel.  Co.  v.  Ada^s,  75 
Tex.   531,   12  S.  W.    857. 

9.5b.  Mentzer  v.  Western  Union  Tel.  Co., 
93  Iowa  752,  62  N.  W.  1. 

9.5f.  Beasley  v.  Western  Union  Tel.  Co.,  39 
F.  181;  Young  v.  Western  Union  Tel.  Co.,  107 
N.  C.  370,  11  S.  B.  1040. 

95j.  Cogdell  V.  Western  Union  Tel.  Co., 
185  N.  C.  431,  47  S.  B.  490. 

931i  Western  Union  Tel.  Co.  v.  Shaw,  33 
Te".  Civ.  App.  395,  77  S.  W.  433;  Western 
Union  Tel.  Co.  v.  Henderson,  89  Ala.  510,  7 
So.  419. 

9Ttl  Western  Union  Tel.  Co.  v.  Simpson, 
Ts'  Tex.  422,  11  S.  W.   385. 

9«.     Whitehill  v.   Western  Union   Tel.   Co., 


136  P.  499,  and  recovery  has  been  sustained 
on  behalf  of  the  wife  of  the  sender  for 
whose  benefit  the  telegram  was  sent.  West- 
ern Union  Tel.  Co.  v.  Cooper,  71  Tex.  507, 
9  S.  W.  598.  Under  the  liberal  doctrine  of 
Western  Union  v.  Adams,  75  Tex.  531,  12 
S.  W.  857,  it  was  held  in  that  case  that 
recovery  may  be  had  for  the  benefit  of  the 
wife  of  the  addressee  for  failure  to  deliver 
a  telegram  announcing  that  her  brother  was 
dying. 

97.     Bright  v.  Western  Union  Tel.  Co.,  133 
N.  C.   317,  43  S.  B.  841. 

97a.     Western    Union    Tel.    Co.   v.    Crocker 
135  Ala.  492,   33  So.  45. 

97I».     Hunter    v.    Western    Union    Tel.    Co 
135  N.  C.   459,  47   S.   E.  745. 

97c.     M'^estern   Union    Tel.   Co.    v.   Nations 
82  Tex.   539,   18  S.  W.  709. 
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the  rule.""''  It  has  elsewhere  been  held  that  a  stepson  is  not  within  the  rulc,"''^ 
nor  uncle  and  niece,'-"'  and  that  whether  a  brother-in-law  is  or  not  is  a  matter  of 
proof.  That  mental  anguish  will  not  in  such  case  be  presumed  and  that  plaintiff 
cannot  recover  unless  he  proves  that  at  the  time  the  message  was  delivered  to  the  de- 
fendant, the  latter  was  notified  of  the  special  tender  relations  existing  between  plain- 
tiff and  his  brother-in-law.  It  is  further  said  that  "No  doubt  cases  do  exist  in  which 
the  suffering  of  a  friend  is  as  great  as  that  of  a  brother  under  like  circumstances, 
but  it  is  not  the  common  and  known  result.'"''S 

§  4.  What  notice  to  the  company  is  necessary. — ^The  company  must  in  some 
manner  be  advised  of  the  significance  of  the  telegram  and  the  situation  of  the  parties 
or  there  can  be  no  recovery.  Where  compensation  for  mental  suffering  is  souglit. 
either  the  message  must  disclose  or  the  sender  must,  inform  the  company  of  facts 
rendering  such  a  result  probable."^"  The  fact  that  a  message,  announcing  the  death 
or  serious  illness  of  a  near  relative,  is  delivered  for  transmission  is  held  to  be  notice 
to  the  company  that  mental  suffering  will  probably  result  to  some  person  if  it  is  not 
promptly  transmitted.''  But  it  has  been  held  not  necessary  that  the  company  should 
be  apprised  of  the  relationship  of  the  parties,  if  it  in  plain  terms  announces  the 
illness  of  some  person.^""  Telegi-aph  companies,  it  is  said,  are  required  to  take  notice 
of  whatever  the  dispatch  suggests  and  if  further  information  is  needed  they  must  seek 
it  or  be  held  to  possess  all  the  knowledge  such  inquiries  could  have  elicited.^  All 
that  is  necessary  is  that  the  message  should  announce  sufficient  to  inform  the  com- 
pany that  mental  pain  will  result  from  nondelivery.^  It  is  held  sufficient  if  facts  are 
shown  which  put  the  company  on  incpiiry  as  to  the  real  situation.^ 

§  5.  Believing  anxiety. — If  anxiety  exists  because  of  the  illness  of  a  relative, 
it  is  generally  held  that  its  continuance  as  the  result  of  negligent  failure  to  deliver  a 
message  which  would  remove  or  alleviate  it  is  not  an  element  of  damage,*  but  in 
another  case  it  was  held  that  failure  to  deliver  a  telegi-am  which  would  have  relieved 


»7il.  Reese  v.  "n^estern  Union  Tel.  Co.,  123 
Ind.   294,  24  N.  E.  163. 

97c.  Harrison  v.  Western  Union  Tel.  Co., 
13P  "V.  r    <!<!i    4g  .=?.  E,  772. 

97(.  Western  Union  Tel.  Co.  v.  Wilson,  97 
Tex.   22.  75  S.   W.   482. 

»7k.  Western  Union  Tel.  Co.  V.  Coffin, 
88  Tex.  94,  30  S.  W.  89S.  In  another 
case  It  Is  said  "We  do  not  mean  to  say 
that  damag-es  for  mental  anguish  may  not 
be  recovered  from  the  absence  of  a  friend 
if  it  actually  results,  but  it  is  not  presum- 
ed." Cashion  v.  Western  Union  Tel.  Co.,  12.3 
N.   C.   267,   31   S.  E.   493. 

98.  McAllen  v.  Western  Union  Tel.  Co., 
70  Tex.  243,  7  S.  W.  715;  W^estern  Union  Tel. 
Co.  V.  Kirkpatrick,  76  Tex.  217,  13  S.  W.  70; 
Western  Union  Tel.  Co.  v.  Brown,  71  Tex. 
723,   10   S.   W.   323. 

99.  3  Suth.  Damag-es  975,  and  cases  cit- 
ed. Harrison  V.  Western  Union  Tel.  C;o., 
136  N.  C.  381,  48  S.   E.  772, 

100.  Postal  Tel.  Cable  Co.  v.  Pratt,  27  Ivy. 
L.  B.  430,  85  S.  W.  225;  Reese  v.  Western 
Union  Tel.  Co.,  123  Ind.  294,  24  N.  E.   163. 

1.  Western  Union  Tel.  Co.  v,  Edsall,  74 
Tex.  329,  12  S.  W.  41. 

2.  Western  Union  Tei.  Co.  v.  Carter,  85 
Tex  580,  22  S.  W.  961;  Western  Union  Tel. 
Co.  v.  Nations,  82  Tex.  541,  IS  S.  W.  709,  27 
Am  St.  Rep.  914;  Western  Union  Tel.  Co.  v. 
Coffin,  88  Tex.  94,  30  S.  W.  896. 

3.  Western   Union    Tol.    Co.    v.   Adams,   75 


Tex.  531.  12  S.  W.  857;  Western  Union  Tel. 
Co.  V.  Moore,  76  Tex.  66,  12  S.  W.  94!i; 
Western  Union  Tel.  Co.  v,  Feeg-les,  75  Tex. 
537,  12  S.  W.  860;  Western  Union  Tel.  Co.  v. 
Rosentreter,  80  Tex.  406,  16  S.  W.  25.  A 
messag-e  reading  "Billie  is  very  lo-w;  come 
at  once,"  held  sufficient  to  apprise  the  com- 
pany that  the  message  refers  to  a  near  rel- 
ative of  the  person  to  .whom  it  is  addressed. 
Western  Union  Tel.  Co.  v.  Moore,  76  Tex.  66, 
12  S.  W.  949.  And  the  company  is  liable 
though  the  relationship  is  not  disclosed. 
Cashipn  v.  Western  Union  Tel.  Co.,  124  N.  C 
459,  32  a  E.  746,  45  L.  R.  A.  160.  And  it 
was  held,  where  a  telegram  reading,  "Clara 
come  quick,  Rufe  is  dying,"  was  sent  to  the 
husband  of  Clara,  a  sister  of  the  sick  man, 
that  a  recovery  might  be  had  for  her  benefit 
although  the  company  was  not  apprised  of 
the  relationship  or  of  the  fact  that  "Clara" 
was  the  wife  of  the  addressee,  and  testi- 
mony was  admitted  that  she  manifested 
anxiety  by  her  words  and  acts  while  wait- 
ing for  the  train.  Western  Union  Tel.  Co 
v.  Adams,  75  Tex.  531,  12  S.  W.  857.  Sec. 
also,  Willis  v.  Western  Union  Tel.  Co  69 
S.  C.  531,  48  S.  E.  538. 

4.  Western  Union  Tel.  Co.  v.  Reid  27  Ky 
U  R.  659,  85  S.  W.  1171.  70  L.  R.  A.  289; 
Sparkman  v.  Western  Union  Tel.  Co.,  130  n' 
C.  449,  41  S.  E.  881;  Rowell  v.  Western  Union 
Tel.  Co.,  75  Tex.  26,  12  S.  W.  534;  Western 
Union  Tel.  Co.  v.  Qiffln,  93  Tex.  530,  50  S  W 
744. 
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the  anguish  of  parents  on  account  of  the  absence,  supposed  death,  and  loss  of  their 
5-oung  child  is  an  element  of  damage."  Mere  "disappointment  and  regret"  it  is  said 
are  not  a  subject  of  recovery  under  the  mental  anguish  rule." 

§  6.  Physical  conditions  aggravating  daviages. — If  the  action  is  in  tort,  it 
should  follow  that  the  company  is  liable  for  all  damages  flowing  naturally  from  the 
wrong,  although  aggravated  by  circumstances  of  physical  condition  of  which  the 
company  had  no  knowledge,  within  the  rule  that  "a  party  who  commits  a  trespass  or 
other  wrongful  act  is  liable  for  all  the  direct  injury  resulting  from  such  act,  although 
such  resulting  injury  could  not  have  been  contemplated  as  a  probable  result  of  the 
act  done."' 

§  7.  Amount  of  damages  recoverahle. — The  damages  recovered  have  in  many 
cases  been  large.' 

§  8.  Reasons  pro  and  con. — The  foregoing  cises  illustrate  conditions  which 
gave  birth  to  the  doctrine  and  also  the  difficulties  in  the  way  of  its  application. 
There  are  strong  opinions  on  both  sides  of  the  question. 

Thus,  in  one  case,'  the  court  said  "A  telegraph  company  is  a  quasi-public  agent, 
and  as  such  it  should  exercise  the  extraordinary  privileges  accorded  to  it  with  dili- 
gence to  the  public.  If  in  matters  of  mere  "trade  it  negligently  fails  to  do  its  duty, 
it  is  responsible  for  all  the  natural  and  proximate  damage.  Is  it  to  be  said  or  held 
that,  as  to  matters  of  far  greater  interest  to  a  person,  it  shall  not  be  because  feelings 
or  affections  are  only  involved?  If  it  negligently  fails  to  deliver  a  message  which 
closes  a  trade  for  $100,  or  even  less,  it  is  responsible  for  the  damage.  It  is  said, 
however,  that  if  it  is  guilty  of  like  fault  as  to  a  message  to  the  husband  that  the 
wife  is  dying,  or  the  father  that  his  son  is  dead  and  will  be  buried  at  a  certain  time, 
there  is  no  responsibility  save  that  which  is  nominal.  Such  rule,  at  first  blush, 
merits  disapproval. " 


5.  Western  Union  Tel.  Co.  v.  Womack,  9 
Tex.  Civ.  App.  607,  29  S.  W.  932.  See,  also. 
Akard  v.  Western  Lnion  Tel.  Co.  [Tex.  Civ. 
App.]    44  S.   W.  538. 

6.  Hancock  v.  Western  Union  Tel.  Co., 
137  N.  C.  497,  49  S.  E.  952,  69  L..  R.  A.  403. 

7.  Cowan  v.  Western  Union  Tel.  Co.,  122 
Iowa.  379,  98  N.  W.  281.  See  also  Brown  v 
Chicago,  etc.,  R.  Co..  54  Wis.  342,  11  N.  W. 
356,  911;  Stevens  v.  Dudley,  56  Vt.  158;  Pur- 
cell  V.  St.  Paul,  etc.;  R.  Co.,  48  Minn.  134, 
50  N.  W.  1034.  But  see  Spade  v.  Iy-"-Tin.  etc.. 
R.  Co.,  168  Mass.  285.  47  N.  E.  88;  Mitchell  v. 
Rochester  R.  Co.,  151  N.  Y.  107,  45  N.  B. 
354.  In  Western  Union  Tel.  Co.  v.  Hamilton, 
36  Tex.  300.  81  S.  W.  1052,  this  principle  was 
carried  as  far  as  could  be  desired.  The  mes- 
sage read,  "Come  home  at  once,  your  wife 
is  very  ill.  will  have  to  operate."  It  was 
held  that  the  company  "should  be  held  to 
know  that  the  young,  the  old,  the  large,  the 
small,  and  the  infirm,  may  be.  as  they  often 
are,  involved  in  the  subject-matter  of  mes- 
sages transmitted,  and  that  unusual  results 
often  will,  aild  do  naturally  arise  and  flow 
from  a  want  of  proper  care  in  their  trans- 
mission and  delivery,"  and  that  it  was  ac- 
cordingly proper  to  take  into  consideration 
the  fact  that  plaintiff's  wife  was  a  very 
large  woman,  and  that  decomposition  was 
more  rapid  and  embalming  more  difficult  in 
case  of  large  bodies,  althougli  the  company 
had  no  knowledge  ot  her  peculiar  size, 
citing  Western  Union  Tel.  Co.  v.  Linn,  87 
Tex.    7,    26    S.   W.    490;   McAllen   v.   Western 


Union  Tel.  Co.,  70  Tex.  226,  7  S.  W.  715.  But 
see  Western  Union  Tel.  Co.  v.  Pearce,  82 
Miss.  487,   34  So.   152. 

S.  Where  a  woman  was  unable  for  two 
days  to  remove  the  corpse  of  her  husband 
on  account  of  delay  In  forwarding  money  by 
telegraph,  a  verdict  of  $1,000  held  not  ex- 
-essive.  Western  Union  Tel.  Co.  v.  Simpson, 
73  Tex.  422.  11  S.  W.  385.  A  verdict  of  $1,168 
for  delay  in  delivering  dispatch  concerning 
the  arrival  of  corpse  of  plaintiffs  wife  was 
sustained.  Western  Union  Tel.  Co.  v 
Bro3sche.  72  Tex.  654,  10  S.  W.  734.  Verdict 
for  $1,000  was  sustained  where  a  brother 
was  unable  to  attend  his  sister's  funeral  be- 
cause of  company's  negligence.  Western 
Union  Tel.  Co.  v.  Rosentrpter  SO  Tp?c  406, 
16  S.  W.  25.  Verdict  for  $2,000.40  was  sus- 
tained for  failure  to  deliver  a  telpgrgra  to 
husband  of  sister,  where  as  a  result  of  the 
delay  the  brother  was  buried  before  she 
arrived.     Western   Union   Tel.   Co.   v    Adams 

75  Tex.  531.  12  S.  W.  857.  Verdict  for  $1  975 
was  sustained  where  negligence  of  company 
m  failing  to  deliver  a  telegram  resulted 
in  keeping  from  plaintiff  knowledge  of  his 
father's  death  for  a  month,  permitted  de- 
ceased to  be  buried  by  strangers  at  public 
expense  in  a  distant  city,  and  denied  plain- 
tiff the  right  to  s»e  his  father  before  inter- 
ment, or  to  be  present  at  his  hurial.  West- 
ern Union  Tel.  Co.  v.  Bowen  [Tex.  Civ    Add  1 

76  S.   W.    613.  -"-PP-J 

9.     Toung  V.   Western   Union   Tel.   Co     in? 
370,   11    S.    B.   1044. 
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In  anot-her,"^  it  is  said  that  to  hold  that  the  defendant  is  not  liable  "would 
justify  the  conclusion  that  the  defendant  with  in,punity  might  have  refused  to  re- 
ceive and  transmif  such  messages  at  all,  and  that  it  has  the  right  in  the  future  to  do 
as  it  has  done  in  this  case.  *  *  *  Tq  such  a  result  we  thinlc  no  court  should 
submit.  The  telegraph  company  is  the  servant,  rather  than  the  master,  of  its  pa- 
trons. It  is  their  prerogative  to  determine  what  messages  they  will  present;  and, 
so  they  are  lawful,  it  is  bound  by  law,  upon  payment  of  its  toll,  to  transmit  and 
deliver  them  correctly  and  promptly.  It  has  no  right  to  say  what  is  important  and 
what  is  not ;  what  will  be  profitable  to  the  receiver  and  what  will  not ;  what  has  a 
pecuniary  value,  and  what  has  not;  but  its  single  and  plain  duty  is  to  make  the 
transmission  and  delivery  with  promptitude  and  accuracy,  when  that  is  done  its 
responsibility  is  ended.  When  it  is  omitted,  through  negligence,  the  company  must 
answer  for  all  injury  resulting,  whether  to  the  feelings  or  to  the  purse,  one  or  both, 
subject  alone  to  the  proviso  that  the  injury  be  the  natural  and  direct  consequence 
of  the  negligent  act.  That  the  amount  of  damages  allowable  in  such  a  case  as  this 
is  not  capable  of  easy  and'  accurate  mathematical  computation  is  freely  conceded; 
but  that  should  not  be  a  sufficient  reason  for  refusing  or  defeating  the  right  of  ac- 
tion altogether,  for  the  same  objection  may  be  urged  with  the  same  force  in  all 
cases  where  mental  and  bodily  suffering  are  treated  as  proper  elements  of  damage. 
Nor  do  we  think  the  suggestion  that  the  decision  we  are  making  may  encourage  the 
bringing  of  other  suits  of  a  similar  nature,  is  of  very  great  moment.  It  is  rather 
to  be  hoped  that  instances  of  such  dereliction  of  plain,  easy  and  important  duty  have 
not  been  very  numerous  in  the  past,  and  that  they  will  seldom  transpire  in  the 
future." 

On  the  other  hand,  in  an  able  dissenting  opinion  in  this  same  case,  it  is  said : 
"The  reason  why  an  independent  action  for  such  injuries  cannot  and  ought  not  to 
be  sustained  is  found  in  the  remoteness  of  such  damages.  Such  injuries  are  gen- 
erally more  sentimental  than  substantial.  The  suffering  of  one  under  precisely  the 
same  circumstances  would  be  no  test  of  the  suffering  of  another.  Vague  and 
shadowy,  there  is  no  possible  standard  by  which  such  an  injury  can  be  justly  com- 
pensated, or  even  approximately  measured.  Easily  simulated,  and  impossible  to 
disprove,  it  falls  within  all  of  the  objections  to  speculative  damages,  which  are  uni- 
versally excluded  because  of  their  uncertain  character.  That  damages  so  imaginary, 
so  metaphysical,  so  sentimental,  shall  be  ascertained  and  assessed  by  a  jury  with 
justness,  not  by  way  of  punishment  to  the  defendant,  but  as  mere  compensation  to 
the  plaintiff,  is  not  to  be  expected.  That  the  grief  natural  to  the  death  of  a  loved 
relative  shall  be  separated  from  the  added  grief  and  anguish  resulting  from  delayed 
information  of  such  mortal  illness  or  death,  and  compensation  given  for  the  latter 
only,  is  the  task  imposed  by  the  law,  as  determined  ■  by  the  majority." 

The  United  States  circuit  court  for  the  Northern  District  of  Texas  repudiated 
the  Texas  doctrine  and  held  damages  for  mental  anguish  resuming  from  simple 
negligence  in  the  prompt  delivery  of  a  telegram  are  too  uncertain,  remote,  and  specu- 
lative to  be  recoverable.  It  was  held  that  this  was  a  question  of  general  law  on 
which  a  Federal  court  is  not  bound  by  the  decisions  of  the  state  where  the  cause  of 
action  arises.'*" 

In  Mississippi  it  was  said :  "We  are  not  disposed  to  depart  from  what  we  con- 
sider the  old  and  settled  principles  of  law,  nor  to  follow  the  few  courts  in  which 

0«.     Wadsworth    v.     Western    Union    Tel.  ■      Ob.     In   Western   Union   Tel.   Co.   v.   Wood 
Co.,   86   Tenn.   695,  8  S.  W.  574.  57  F.    471,   21  L.   R.  A.   706. 
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tlie  lunv  rule  has  been  announced.  The  difficulty  of  applying  any  measure  of  dam- 
ages for  bodily  injury  is  u.niversally  recognized  and  commented  o-n  by  the  courts. 
But  in  that  cla^s  of  cases  demands  for  simulated  or  imaginary  injuries  are  far  less 
likely  to  be  made  than  will  be  those  in  suits  for  mental  pain  alone.  No  one  but  the 
plaintifO  can  know  whether  he  really  suffers  any  mental  disturbance,  and  its  extent 
and  severity  must  depend  upon  his  own  mental  peculiarity.'""' 

Likewise,  in  Jlinnesota  the  court  said :  "The  difficulty  is  in  the  character  of  the 
damages.  The  injuries  in  such  case  are  too  hard  to  determine  with  any  reascnalsle 
certainty,  are  more  often  assumed  than  real ;  and  the  suit  is  too  liable  to  be  wholly 
speculative.  Damages  for  mental  suffering  open  into  a  field  without  boundaries, 
and  there  is  no  principle  by  which  the  court  can  limit  the  amount  of  damages. 

The  opinion  in  a  late  Indiana'  case"  is  probably  the  strongest  presentation  of 
the  negative  of  the  proposition.  Of  the  reasons  given  against  the  doctrine  the  fol- 
lowing are  very  convincing:  (1)  There  is  no  open  or  practicable  manner  by  wliicli 
the  damages  occasioned  by  a  negligent  act  that  causes  only  mental  anguish  can  be  as- 
sessed. It  is  not  a  question  of  difficulties  purely.  The  par-ties  have  not  an  even  chaneu. 
The  mental  anguish  doctrine  awards  dainages  for  a  state  of  mind  not  provable  by 
evidence  open  to  both  parties.  (2)  The  mental  anguish  doctrine  warps  the  rules  of 
evidence,  which  forbid  a  witness  to  testify  what  he  would  or  would  not  have  done  in  a 
stated  contingency."  (3)"  It  gives  freest  hand  in  collecting  compensatory  damages 
to  the  plaintiff'  who  is  most  moving  in  depicting  an  alleged  psychical  condition,  and 
readiest  to  declare  what  he  would  have  done  under  circumstances  that  never  occurred. 
(4)  It  is  a  wrongful  discrimination.  Unless  the  addressee  is  a  relative,  there  can 
be  no  legal  mental  anguish.  "The  Horatian  heirs  who  have  been- itching  for  the 
ancestral  estates  may  recover  on  the  strength  of  this  mourning  raiment,  while  a 
-David  who  misses  the  last  look  upon  the  face  of  his  Jonathan  gets  nothing  for  his 
bleeding  heart."  And  there  is  much  force  in  the  further  suggestion  that  "the  diffi- 
culties of  navigation,  without  chart  or  compass,  are  understandable  without  experi- 
ment, but  the  experiences  of  the  courts  that  uphold  the  mental-anguish  doctrine 
probably  outrun  any  mere  a  priori  conjecture  as  to  possibilities." 

The  doctrine  is  not  without  substantial  reason  to  support  it,  but  the  difficulties 
in  its  practical  application  are  such  that  in  recent  years  it  has  not  gained  ground. 
On  the  contrary,  the  states  which  have  recently  considered  the  question  for  the  first 
time  have  for  the  most  part  repudiated  the  doctrine. 

TENANTS   IN   COMMON    AND   JOINT    TENANTS. 


§  1.  DeliuitionN  aucl  Dlstiuctlons ;  Creation 
of   Relation    (1686). 

§  2.  Rights  and  Liabilities  Between  Ten- 
ants (1687).  Title  and  Interests  (1687).  Pos- 
session (1688).  Adverse  Possession  (1689). 
Hostile    Entry     (1689).     Adverse    Occupation 


(1690).  Ouster  (1690).  Notice  (1691).  Rents, 
Profits,  and  Proceeds  (1692).  Contribution 
(1693).  Subrogation  (1694).  Agency  (1694). 
Conversion  (1694).  Trespass  and  Wa3te 
(1694).     Actions  (1695).     Partition  (1695). 


§  1.     Definitions  and  distindions;  crscdion  of  rolation.'^--^Giit,^^  conveyance, 


Oc.  Western  "Union  Tel.  Co.  v.  Rogers,  68 
Miss.    748,  "9    So.    823. 

»cl.  Francis  V.  Western  Union  Tel.  Co.,  58 
Minn.    252,    59    N.    W.    107S. 

10.  Western  Union  Tel.  Co.  v.  Ferguson, 
157   Ind.   64,   80  N.  B.   674. 

11.  See  cases  cited  in  Western  Union  Tel. 
Co.  V.  Ferguson,  157  Ind.  64,  60  N.  E.  674. 


In  Mentzer  v.  Western  Union  Tel.  Co.,  93 
Tfiwa.,  752,  62  N.  W.  1,  plaintiff  was  allowed 
to  say  that  he  was  desirous  of  attending 
his  mother's  funeral.  This  has  been  vigor- 
ously attacked,  particularly  in  the  foregoing 
case. 

12.  See   4  C.  L.  1672. 

13,  A  gift  of  land  to  a  husband  and  wife 
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or  devise,  to  two  or  more,  creates  a  tenancy  in  common,  unless  a  contrary  intent  is 
expressed.'-''  A  grantee  of  a  tenant  in  common  becomes  a  tenant  in  common.^"  A 
tenant  by  curtesy  being  entitled  to  tbe  exclusive  possession  and  occupancy  of  the 
land,  against  everybody  as  well  as  to  the  rents,  issues,  and  profits  arising  therefrom 
during  his  life,  is  not  a  co-tenant  with  the  heirs  and  remaindermen.^"'  "  Tn 
California  a  homestead  cannot  be  created  oiit  of  lands  held  in  co-tenancy  so  as  to 
come  within  the  exemption  laws."^*  In  Montana,  by  statute,^"  the  difference  between 
estates  in  common  and  in  sc\''n'alty  are  almost  entirely  abolished,  leaving  only  the 
duty  to  protect  and  preserve  the  estate  of  a  co-tenant,  and  th<^  right  of  partition.^"  At 
common  law,  dower  rights  might  be  held  in  common  with  the  rights  of  other  co- 
tenants.-^  A  widow's  dower  interest  does  not  attach  to  any  particular  part  of  a 
tenancy  in  common  unless  the  same  has  been  partitioned  before  her  husband's 
death. -^ 

Joint  tenancy,  whether  in  land  or  personalty,  is  not  favored  either  in  law  or 
equity,  and  it  will  never  be  inferred  where  any  other  deduction  can  be  fairly  made.^" 
A  conveyance  to  several  with  words  of  survivorship  creates  a  joint  tenancy,^*  but  a 
mere  gift  or  conveyance  to  several  does  not,  except  they  be  husband  and  wife.**  By 
a  divorce  a  tenancy  in  entirety  is  destroyed  and  becomes  a  tenancy  in  common.^" 

§  2.  Rights  and  KaiilHies  hetiueen  tenants.^'''  Title  and  interests.-^- — Lands 
owned  in  common  may  be  so  held  as  long  as  the  tenants  desire.""  The  interest  ol 
each  tenant  in  common  is  an  undivided  interest  in  the  wholc,^"  and  each  is  entitled. 


jointly  creates  a  tenancy  in  common  wliich, 
thoug-h  oral,  is  valid  il  followed  by  entry, 
occupation  and  the  making  of  Imnrovements. 
Karren  v.  Kainey  fUtah]  83  P.  333. 

11.  Code  §  2923.  Gilmore  v.  Jenkins 
[Iowa]  106  N.  W.  193.  Joint  heirs  are  ten- 
ants in  common.  Schoonover  v.  T^^ner 
[Kan.]  84  P.  124.  The  children  who  inherit 
a  parent's  interest  in  a  parcel  of  land  nrr 
oo-ienants  of  the  parcel.  Paine  v.  Sackett 
[R.  I.]  61  A.  753.  A  devise  to  the  testator's 
Avidow,  to  be  held  for  herself  and  the  tes- 
tator's son  in  trust,  until  she  remarries,  cre- 
ates a  .ioint  estate  whereby  they  become 
tenants  in  common,  until  she  remarries,  and 
creates  a  defeasible  fee  simple  which  on  her 
failure  to  marry  becomes  absolute.  Rohr- 
bach  V.   Sanders    [Pa.]    62  A.   27. 

15.  Schoonover  v.  Tyner  [Kan.]  84  P.  124. 
One  who  buys  the  dower  interest  of  a 
widow  who  is  a  co-tenant  becomes  such 
himself  and  his  entry  is  amicable  to  the 
other  co-tenants.  Bloom  v.  Sawyer  [Ky.] 
S9  S.  W.  204.  One  who  takes  by  deed  from 
several  tenants  in  common,  which  deed  is 
improperly  executed  as  to  some  of  them, 
nevertheless  takes  the  interest  of  those  ni 
to  whom  the  deed  is  well  executed.  He  will 
be  a  tenant  in  common,  coming  under  Acts 
1903,  p,  71,  No.  55,  §  1,  providing  that  a  co- 
tenant  recovering  an  undivided  interest  may 
take  possession  of  the  entire  premises  as 
against  a  stranger.  Lamb  v.  Lamb  [Mich.] 
102  N.  W.   645. 

16,  17.     Martin  V.  Castle  [Mo.]  91  S.  W.  930. 

18.  Following  previous  decisions  without 
deciding  as  to  their  justness.  Schoonover 
V.  Birnbaum,  [Cal.]   83  P.  999. 

19.  Code  Civ.  Proo.  1895,  §  592. 

20.  Ayotte    V.    Nadeau,    32    Mont.    498,    81 


P.  145:  Neither  the  statute  of  Anne  nor  the 
"ommon  law  rule  is  in  force  in  Montana. 
Td. 

ai,  sa  Bloom  V.  Sawyer  [Ky.]  89  S.  VT. 
204. 

23.  Survivorship,  which  is  an  incident  to 
ioint  tenancy,  will  seldom  be  presumed- 
Kelly  V.  Home  Sav.  Bank,  44  Misc.  102,  89 
N.  Y.  S.  776.  Joint  tenancies  are  not  fa- 
vored in  Illinois  at  present,  as  they  were  at . 
common  law,  biit  it  is  not  necessary  to  use 
the  exact  words  of  the  statute  to  create  a 
.ioint  tenancy.  Cover  v.  James,  217  111.  309, 
75  N.   B.   490. 

S4.  A  deed  granting  certain  premises  to 
two  persons  with  remainder  to  the  survivor 
on  the  death  of  either  created  a  joint  ten- 
ancy and  not  a  tenancy  in  common.  Cover 
V.  James,  217  111.  309,  75  N.  E.  490.  A  deed 
to  a  husband  and  wife,  "and  to  the  survivor 
of  them  and  to  their  heirs  and  assigns  for- 
ever," creates  an  estate  in  entirety.  Joerger 
V.  Joerger  [Mo.]  91  S.  "W.  918. 

2S.  The  mere  fact  that  money  is  placed 
in  a  bank  in  the  name  of  two  persons  does 
not  create  a  joint  ownership  with  the  right 
of  survivorship.  Mother  and  daughter 
(Kelly  V.  Home  Sav.  Bank,  44  Misc.  102,  89 
N.  Y.  S.  776),  but  a  contrary  rule  seems  to 
hold  in  case  of  husband  and  wife   (Id.). 

In  Oregon  a  grant  to  husband  and  wife 
jointly  creates  an  estate  in  entirety,  and 
upon  the  death  of  either  spouse  the  sur- 
vivor 'takes  the  whole  estate.  Oliver  v 
Wright   [Or.]   83  P.  870. 

2B.     Joerger  v.  Joerger  [Mo.]  91  S    W    918 

27.  See  4  C.  L.  1674. 

28.  See  4  C.  L.  1874,  n.  IS  et  seq. 

29.  Paine  v.   Sackett .  [R.  L]   61  A.   753. 

30.  Frederick  v.  Frederick,  219  111.  568  7« 
N.  E.   S56. 
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equally  with  all  the  others,  \o  the  entire  possession  of  the  whole."  By  virtue  of  this 
unity  of  interest,  co-tenants  sustain  a  tidueiary  relation  towards  each  other,^^  anA 
neither  will  be  permitted  to  deal  with  the  property  to  the  prejudice  of  his  co- 
tenants.^'  A  tenant  in  common  cannot  sell  his  interest  in  merely  a  parcel  of  the 
common  premises,'*  but  must  dispose  of  his  interest  or  some  aliquot  part  thereof  in 
the  whole  property.''^  They  may  contract  with  each  other  with  reference  to  common 
property.'"  Co-tenants,  obtaining  a  patent  to  common  property  from  the  United 
States,  take  title  in  trust  for  one  entitled  to  a  share  but  whose  name  accidentally  or 
purposely  has  been  omitted.'''  The  paying  of  taxes  by  the  tenant  would  be  presumed 
to  be  on  behalf  of  their  co-owner.'*  Any  title  acquired  by  one  co-tenant  by  actual 
conveyance,  legal  presumption,  or  otherwise,  inures  to  the  benefit  of  all.'*  In  fact, 
any  rights  acquired  by  one  against  strangers,*"  or  any  acts  in  regard  to  the  common 
estate,  beneficial  thereto,  will  be  presumed  to  be  for  and  will  inuxe  to  the  benefit  of 
all.*^     This  rule,  however,  is  merely  one  of  presumption.*^ 

T^hile  redemption  by  one  of  two  joint  owners  inures  to  the  benefit  of  both,  a 
stranger  buying  an  equity  of  redemption  at  a  foreclosure  sale  buys  it  for  his  own 
benefit,*'  and  this  is  true  even  though  he  subsequently  purchases  the  undivided  inter- 
est of  one  of  the  joint  owners.**  Likewise,  where  a  tenant  in  common  claims  adverse- 
ly to  his  co-tenants,  anything  that  he  rfiay  do  thereafter  in  purchasing  outstanding 
titles  or  improving  property  is  thereafter  presumed  to  be  done  for  his  own  benefit.'''' 

Under  a  statute  providing  that  a  co-owner's  share  in- mining  property  will  be 
forfeited  for  failure  to  pay  share  of  expenses  on  notice  to'  him  served  personally  or 
published  90  days,*°  the  notice  must  contain  his  name,  and  one  addressed  to  "whom 
it  may  concern"  will  not  sufBce.*'' 

Possessions^ — Entry  and  possession  by  one  co-tenant  is  deemed  the  entry 


31.  Martin  v.  Castle  [Mo.]  91  S.  W.  930. 
Bach  tenant  Is  entitled  to  the  possession 
and  occupation  of  the  premises.  McCrum  v. 
McCrum  [Ind.]  76  N.  B.  415.  The  fact  that 
one  tenant  in  common  has  for  a  number  of 
years  had  exclusive,  but  not  hostile,  posses- 
sion, appropriating  the  rents  and  profits, 
would  not  deprive  other  tenants  of  their 
right  of  entry  whenever  they  saw  fit  to 
assert  it.  Mecaskey  v.  Morris  [Tex.  Civ. 
App.]  89  S.  W.  1085.  But  in  Montana  the 
co-tenant  owner  of  mining  property  is  en- 
titled to  have  it  remain  in  entirety  until 
there  is  a  partition.  Code  Civ.  Proc.  1895, 
§  592.  Ayotte  v.  Nadeau,  32  Mont.  498,  81 
P.   145. 

32,  33.  Martin  v.  Castle  [Mo.]  91  S.  W. 
930. 

34.  Where  husband  and  wife  owned  75 
acres  of  land  in  common,  3%  acres  being 
occupied  as  a  homestead,  wife  could  not 
devise  her  interest  in  the  homestead.  Fred- 
erick V.  Frederick,  219  111.   568,  76  N.  E.  856. 

35.  Frederick  v.  Frederick,  219  111.  568, 
76  N.  E.   856. 

36.  A  contract  permitting  one  tenant  in 
common  to  erect  a  saloon  on  common  prop- 
erty, provided  a  stipulated  rent  was  paid  to 
the  other.  Ayotte  v.  Nadeau,  32  Mont.  498, 
81  P.  145. 

37.  Ballard  V.  Golob   [Colo.]   83  P.  376. 

38.  Barrett  v.  McCarthy  [S.  D.]  104  N.  W. 
907.  In  case  of  patentee.  Ballard  v.  Golob 
[Colo.]  83  P.  376.  Consequently,  a  tax  sale 
of  the  inte-est  of  one  co-tenant  for  the  same 


year  is  void.     Snodgrass  v.   JoUiff   [W.  Va.] 
53  S.  E.  151. 

39.  Coleman  v.  Coleman,  71  S.  C.  518,  5i 
S.  E.  250.  Outstanding  incumbrance.  Ma- 
honey  V.   Nevins,    190  Mo.   360,   88   S.   W.   731. 

Tax  title  (Moragne  v.  Moragne  [Ala.]  39 
So.  161;  StoU  v.  Griffith  [Wash.]  82  P.  1025). 
based  by  some  courts  upon  the  confidential 
relation  existing  between  the  co-tenants, 
others  upon  the  ground  that  the  obligation 
to  pay  taxes'  resting  equally  on  all  co-ten- 
ants, one  tenant  cannot  be  permitted  to 
take  advantage  of  his  own  remissness  (StoU 
V.  Griffith  [Wash.]  82  P.  1025),  but  some 
courts  hold  that  a  tenant  in  common,  buy- 
ing in  a  tax  title  for  taxes  which  accrued 
before  he  acquired  his  interest  in  the  land 
and  which  he  was  not  obligated  to  pay, 
may  thereby  acquire  title  to  the  common 
property   (Id  ). 

40.  Coleman  v.  Coleman,  71  S.  C.  518.  51 
S.   E.  250. 

41.  Martin  v.   Castle   [Mo.]    91   S.   W    930 

42.  Rebutted  by  fact  that  a  tenant  in 
common  disputed  rights  of  co-tenant 
claimed  exclusive  ownership,  and  permitted 
no  joint  possession.  Tarplee  v.  Sonn  lOD 
App.  Div.   241,  96  N.  T.  S.  6. 

43.  44.     Given   v.   Troxel    [Ala.]    39    So.   57S. 
4r,.     A    co-tenant    claiming    adversely    may 

purchase  a  tax  title  to  perfect  his  own  title 
Stoll   V.   Griffith    [Wash.]    82   P.    1025 

19^:  p^T4hf '°-  ^-  ^ ''''  '""•  ^-  """""p-  St- 

47.  Ballard  v.  Golob  [Colo.]  83  p    376 

48.  See   4  C.  L.   1674. 
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and  possession  of  all*°  and  iitures  to  the  benefit  of  all,^"  but  this  presumption 
of  holding  for  benefit  of  co-tenants  may  be  overthrown  by  facts."  The  rule  at 
common  law  was  that,  where  one  co-tenant  occupied  the  common  property,  and 
took  the  whole  profit,  the  other  had  no  cause  of  action  against  him  unless  the 
acts  of  the  occupant  amounted  to  an  ouster  of  his  companion,  or  unless  the  occupant 
held  under  an  agreement  by  which  he  became  bailiff  for  the  other  as  to  his  share.^^ 
The  statute  of  Anne  was  enacted  to  give  more  suitable  means  of  redress  to  a  co- 
tenant  to  obtain  his  share  of  the  rents  and  profits.  By  it,  one  co-tenant  receiving 
more  than  his  share  of  the  rents  and  profits  from  another  person,  became  a  bailiff 
of  the  other  co-tenant,  but  when  he  occupied  and  cultivated  the  ground  himself,  he 
could  not  be  made  to  account  for  any  part  of  them.^'  In  the  one  case,  ejectment  lay 
in  favor  of  the  ousted  co-tenant  to  admit  him  into  joint  possession,  in  the  other,  he 
had  his  action  of  aceoimt  for  his  share  of  the  rents  and  profits.'* 

Adverse  possession.^^ — By  reason  of  their  unity  of  possession  the  general  rule 
is  that  statute  of  limitations  does  not  run  as  between  tenants  in  common,^"  but  if  as 
a  matter  of  fact  the  entry  and  the  possession  of  one  is  adverse  to  the  other,  a  right  of 
action  may  be  barred  or  title  may  be  acquired  under  a  statute  of  limitations.^'  The 
four  elements  of  such  adverse  possession  by  a  co-tenant  are  hostile  entry,^'  adverse 
occupation,^*  ouster,""  and  actual  or  constructive  notice  to  co-tenants."^ 

Hostile  entry. — To  be  hostile,  an  entry  by  a  co-tenant  must  be  under  a  claim 
of  ownership  in  severalty  of  either  the  whole  or  a  part  of  the  estate.®^  It  is  generally 
under  a  deed  in  severalty."'  Such  an  entry  would  not  be  entry  as  a  co-tenant."* 
Title  by  adverse  possession  under  such  entry  will  accrue  at  the  end  of  the  statutory 
period,  regardless  of  the  time  when  the  deed  is  put  on  record  or  even  if  not  recorded 
at  all."^  It  is  permissible  to  show  the  character  of  the  entry  and  possession  by 
declarations  made  during  such  adverse  holding.""  One  may  enter  as  a  tenant  in 
common  and  gain  title  by  adverse  possession  for  himself  and  his  co-tenants  against 
a  third  person."' 


49.  Schoonover  v.  Tyner  [Kan.]  84  P.  124; 
Chapman  v.  KuUman,  191  Mo.  237,  89  S.  W. 
924;  iMgan's  Heir  v  Ward  fW.  Va  ]  52  S. 
E  398,  Sparks  v.  Friedrich  [Kan.]  82  P.  463; 
Tarplee  v.  Sonn,  109  App.  Div.  241,  96  N.  T. 
S.  6.  Constructively.  McCrum  V.  McCrum 
[Ind  ]  76  N.  E.  4)5:  Coleman  v.  Coleman 
[S.  C]  51  S.  E.  250.  Prima  facie.  Rohrbach 
V.  Sanders  I  Pa.]  62  A.  27.  In  general.  Joyce 
V.  Dver  [Mass.]  75  N.  B.  81;  Cole  v.  Lester, 
48  m'isc.  13.  96  N.  T.  S.   67. 

50.  McCrum  v.  McCrum  [Ind.]  76  N.  E. 
415;  Waterman  Hall  v.  Waterman  [111.]  77 
N.  E.   142. 

51.  Tarplee  v.  Sonn,  109  App.  Div.  241,  96 
N.  Y.  S.  6. 

52.  Ayotte  v.  Nadeau,  32  Mont.  498,  81 
P.  145. 

53.  4  &  5  Anne,  c.  16.  Ayotte  v.  Nadeau, 
32  Mont.  498,  81  P.  145. 

54.  Ayotte  v.  Nadeau,  32  Mont.  498,  81  P. 
145. 

55.  See  4  C.  L.  1674. 

56.  Steele  v.  Steele   [111.]   77  N.  E.  232. 

57.  Steele  v.  Steele  [III.]  77  N.  E.  232; 
Tarplee  v.  Sonn,  109  App.  Div.  241,  96  N.  T. 
S.  6;  Cole  v.  Lester,  48  Misc.  13,  96  N.  T.  S. 
67. 

58.  Sparks  v.   Friedrich   [Kan.]   82   P.   463, 

59.  Joyce  v.  Dyer   [Mass.]    75  N.  E.   81. 

60.  Eastman,  Gardiner  &  Co.  v.  Hinton 
[Miss.]    38  So.  779. 


61.  Chapman  v.  Kullman,  191  Mo.  237,  89 
S.  W.  924. 

62.  Bloom  V.  Sawyer  [Ky.]  89  S.  W^.  204. 
Entry  under  an  unauthorized  lease  from  a 
tenant  in  common  was  not  such  hostile 
entry  as  might  ripen  into  adverse  posses- 
sion, as  the  character  of  the  entry  controls 
rather  than  the  person  with  whom  the  lease 
is  made.  Lee  v.  Livingston  [Mich.]  12  Det. 
Leg.   N.   922,  106  N.  W.  713. 

63.  Even  though  from  a  co-tenant. 
Bloom  v.  Sawyer  [Ky.]  89  S.  W.  204;  East- 
man, Gardiner  &  Co.  v.  Hinton  [Miss.]  38 
So.  779.  The  entry  by  the  grantee  of  one 
tenant  in  common,  under  a  conveyance 
which  purports  to  convey  the  whole  estate 
without  acknowledging  the  rights  of  the 
co-tenants,  amounts  to  an  ouster  of  the  co- 
tenants  and  the  possession  of  the  grantee 
is  adverse  to  them.  Waterman  Hall  v.  Wa- 
terman   [111.]    77   N.   E.    142. 

64.  Bloom  v.  Sawyer  [Ky.]  89  S.  W.  204. 
Entry  not  controlling,  however,  where  sub- 
sequent conduct  indicated  a  recognition  of 
co-tenants'  rights  in  land.  Sparks  v.  Fried- 
rich   [Kan.]    82    P.    463. 

fry.  Efi'sl-rrij^Ti  Gardiner  &  Co.  v.  Hinton 
[Miss.]   38  So.  779. 

««.  Cole  v.  Lester,  48  Misc.  13,  96  N.  Y.  S. 
67. 

67.     Bloom  V.   Sawyer    [Ky.]    89   S.   W.   204. 
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Adverse  occupation. — As  to  co-tenauts,  the  character  of  occupancy  necessary  to 
constitute  adveriie  possession  is  very  different  from  that  obtaining  in  the  case  of 
strangers.''*  Open,  notorious,  and  exclusive  occupation,  accompanied  with  open 
claims  of  title  and  improvements  made,  will  establish  adverse  possession  against  a 
co-tenant,""  wholly  within  the  claimant's  own  riglit.'^" '  Again,  it  has  been  said  the 
occupation  of  one  tenant  in  common  is  adverse  to  a  co-tenant  where  it  is  of  such  a 
character  as  to  give  notice  to  the  co-tenant  that  his  title  is  not  acknowledged  and 
that  possession  is  adverse  to  him.'^  Mere  occupation  by  a  co-tenant  cannot  ripen 
into  adverse  possession,  no  matter  how  full  and  complete,'-  nor  how  long  continued,'* 
unless  inconsistent  with  a  tenancy  in  common.'* 

Possession  under  a  deed  from  a  co-tenant  reserving  mineral  rights  will  not 
ripen  into  adverse  possession  as  to  these.'=  There  is  nothing  in  the  relation  of  heirs 
which  will  prevent  the  possession  of  one  from  becoming  hostile  to  the  others.'" 
Stronger  evidence  is  required  to  prove  adverse  holding  by  a  tenant  in  common  than  by 
a  stranger."  The  claim  of  exclusive  right  may  be  established  by  proof  that  one 
tenant  in  common  has  entered  on  the  whole  land  and  taken  jiossession  of  and  occti- 
l.iied  the  whole,  claiming  the  profits  for  the  legal  period,  without  acknowledging 
the  claim  of  his  co-tenant.'*  While  this  would  not  afford  a  legal  presumption,  justi- 
fying the  court  in  taking  the  case  from  the  jury,  still  therefrom  the  jury  should  pre- 
sume an  actual  ouster,  though  none  be  proved.'"  Where  one  takes  possession  of  land 
under  a  deed,  the  tei-ms  of  the  instrument  may  be  very  important  as  indicating  the 
character  of  the  claim  asserted.*" 

Omter.^^ — To  disseise  a  co-tenant  there  must  be  an  ouster.*^  Many  eases  state 
that  an  actual  ouster  is  necessary/'  but  according  to  some  a  constructive  ouster  suf- 


es.     Sparks  v.  Priedrich    [Kan.]    82  P.   463. 
8D.     Cole   V.    Lester,    48    Misc.    1.3.    96    N.    Y. 
S.   67. 

70.  Schoonover  v.  Tyner  [Kan.]   84  P.  124. 

71.  Waterman  HaU  v.  AVaterman  [lU.]  77 
N.  E.  142;  Steele  v.  Steele  [111.]  77  N.  B.  232. 
Entering  under  color  of  title.  Payment  v. 
Murphy  [Mich.]  12  Det.  Leg.  N.  595,  104  N.  W. 
1111.  To  be  inferred  from  acts.  Cole  v. 
Lester,  48  Misc.  13,  96  N.  Y,  S.  67. 

72.  Sparks  v.   Friedrich  [Kan.]    82  P.   463. 

73.  Joyce  v.  Dyer   [Mass.]   75  N.  B.  81. 

74.  Logan's  Heirs  v.  M^ard  [W.  Va.]  52 
S.  E.  398.  Where  a  tenant  in  commoii  per- 
mitted a  co-tenant  to  occupy  the  premises 
for  many  years,  laying  no  claim  to  profits, 
never  objecting  to  changes  in  the  property, 
never  remonstrating  against  an  evident 
claim  to  the  entire  title,  she  will  be  held 
barred  from  asserting  her  title  (Joyce  v. 
Dyer  [Mass.]  75  N.  B.  SI),  but  the  mere  re- 
ception of  profits,  payment  of  taxes,  and 
making  repairs,  without  more,  will  not  sus- 
tain a  claim  of  ouster  or  adverse  possession 
(Rohrbach  v.  Sanders  [Pa.]  62  A.  27).  PSy- 
ment  of  taxes  by  a  tenant  in  common  will 
be  held  to  have  been  made  for  the  benefit 
of  all  the  tenants  in  common,  and  does  not 
entitle  him  to  the  benefit  of  Rev.  Code  Civ. 
Proc.  .§§  54,  55,  declaring  that  one  who  pays 
taxes  for  10  successive  years,  being  in 
actual  possession  of  the  land  under  claim  of 
color  of  title,  or  having  color  of  title  of  land 
unoccupied,  will  constitute  adverse  posses- 
sion. Barrett  v.  McCarty  [S.  D.]  104  N.  W. 
907. 

75.  Moragne  v.  Moragne  [Ala.]  .39  So.  161. 
Where    one    tenant   in   common    conveyed    to 


a  co-tenant  his  interest  in  certain  lands  re- 
serving mineral  rights,  tlie  vendor  may  as- 
sume that  the  vendee  in  possession  holds 
under  the  deed  and  does  not  claim  adversely 
so  as  to  obtain  title  by  adverse  possession 
to  the  minerals.     Id. 

76.  Cole  V.  Lester,  48  Misc.  13,  96  N.  T.  S. 
67. 

77.  Waterman  Hall  v.  Wdterman  [111.]  77 
N.  B.  142.  Purchasing  rights  of  co-tenant, 
evidence  of  nonadverse  holding.  Schoon- 
over V.  Tyner  [Kan.]  84  P.  124.  Where  one, 
while  claiming  title  under  a  deed  purporting 
to  have  been  executed  by  all  the  heirs  of 
one  deceased,  though  not  in  fact,  makes 
search  after  others  and  purchases  the  rights 
of  some  of  the  real  heirs,  it  will  be  strong 
evidence  of  not  holding  so  adversely  as  to 
ripen  into  adverse  possession  against  the 
real  heirs  or  co-tenants.  Spaf-ks  v.  Fried - 
rich   [Kan.]    82  P.  463. 

78.  Rohrbach  v.  Sanders  [Pa.]  62  A.  27. 
Where  by  will  a  widow  and  her  son  are 
made  tenants  in  common  and  the  son's  in- 
terest is  sold  by  sheriff,  but  the  widow  and 
her  son  continue  to  occupy  the  land  and 
appropriate  all  the  profits  for  more  than  25 
years,  exclusively,  the  purcliasers  of  the 
son's  interest  and  their  grantees  never  as- 
serting their  title,  the  latter  will  be  barrea 
by  the  statute  of  limitations.     Id. 

79.  Rohrbach    v.    Sanders    [Pa.]    62    A.    27 

80.  Sparks  v.   Friedrich    [Kan.]    82  P    463 
See  4  C.  L.  1674,  n.  30. 
McCrum    v.    McCrum    [Ind.]    76    N.    E. 


SI 
82. 
415. 
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Chapman  v.   KuUman,  191  Mo,   237    sd 
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fices/-  and  a  leading  author  says  that  an  ouster  is  necessary  but  does  not  difierentiato 
the  two.^^  A  presumption  of  ouster  arises  on  failure  to  assert  title  by  a  co-tenant 
for  the  statutory  length  of  time  after  an  attempted  conveyance  in  severalty  by  a 
tenant  in  common.**"  Mere  possession  is  not  an  ouster,'^'  nor  the  taking  of  a  tax  deed 
to  unimproved,  wild  land,  without  any  exclusive^  residence  upon  and  occupation  of 
the  same,*^  but  entry  under  a  deed  in  severalty  would  be,'^"  likewise,  long,  exclusive, 
and  uninterrupted  possession  by  one,  without  any  possession  or  claim  for  profits  by 
the  other.^"  However,  tlie  evidence  necessary  to  establish  ouster  by  a  tenant  in  com- 
mon must  be  clear,  positive,  and  unequivocal."^ 

Noticay" — The  co-tenant  must  have  notice  of  the  hostile  claims  and  occupation 
Ijefore  they  can  ripen  into  adverse  possession.""     Such  noticef  may  be  actual  or  con- 


gou [Miss.]  Sf.  So.  779 
Ward  [W.  Va.]  52  S.  B. 
[Mass.]   75  N.  E.  81. 

84.  Denial  of  right  to  rent.  McCrum  v. 
McCrum  [Ind.]  76  N.  E,  415.  A  deed  in 
severalty  by  one  co-tenant.  Eastman.  Gard- 
iner &  Co.  v.  Hinton  [Miss.]  38  So.  779. 
Penlal  of  tenant's  rig-ht  to  possession. 
Crum  V.  McCrum    [Ind.]    76  N.  E.  415. 

85.  Tiftany,    Real    Property,    p.    3S9. 
also,    Steele    v.    Steele    [111.]    77    N.    E, 


Logan's    Heirs    v. 
398;   Joyce  v.   Dyer 


Mc- 


Sce, 
232; 


T^^aterman  Hall  v.   Waterman   [111.]   77  N.  E. 
142. 

Jfotei  It  seems  inaccurate  to  say  that  one 
can  be  actually  ousted  from  a  constructive 
seisin  or  to  apply  the  term  actual  ouster 
alike  to  cases  where  there  is  physical  force 
f.nd  "Where  there  is  none.  It  seems  better  to 
use  the  term  constructive  in  contradistinc- 
tion to  actual  possession  or  to  use  the  sim- 
ple  term    ouster.      [Editor.]  . 

88.     Coleman  v.   Coleman,    71   S.   C.    518,    61 
E.   250. 

Sparks  v.  Friedrlch    [Kan.]    82  P.   463. 
Barrett  v.  McCarty   [S.   D.]    104  N.  "W. 


S. 

87. 

88. 
907. 

89. 
N.    E. 

90. 


Waterman  Hall  v.  Waterman  [111.]   77 

142. 

Rohrbach  v.  Sanders  [Pa.]  62  A.  27; 
Waterman  Hall  v.  Waterman  [111.]  77  N.  E. 
142.  Erecting  a  building  on  a  portion  of 
land  held  in  common  by  one  of  the  tenants 
In  common  is  such  exclusive  appropriation 
thereof  to  his  own  use  as  to  amount  to  an 
ouster  of  his  co-tenant.  Cole  v.  Lester,  48 
Misc.  13,  96  N.  Y.  S.  67. 

Notes  In  1818,  one  Thayer  died  intestate 
seised  of  certain  real  estate  here  in  dispute, 
leaving  a  widow  and  three  daughters,  one 
of  whom,  Mary  by  name,  is  the  great  grand- 
mother of  the  petitioner  and  throug'h  whom 
she  claims.  Mary  was  the  owner  of  one  un- 
divided third  subject  to  her  mother's  right 
of  dower.  In  1826  the  husband  of  one  of  the 
daughters,  and  a  third  person,  purchased 
the  interest  of  the  widow  and  the  second 
daughter,  receiving  deeds  therefor.  These 
grantees,  in  1829,  conveyed  the  whole  of  the 
property  by  warranty  deed,  containing  the 
usual  covenants,  and  the  wife  joined  in 
relinquishment  of  her  right  and  claims. 
This  deed,  acknowledged  by  all  three,  was 
not  recorded  until  August  22,  1902.  Samuel 
Dyer,  the  father  of  defendant,  and  from 
whom  he  claims,  entered  Into  possession 
under  this  deed  in  1835,  and  from  that  time 
until  the  present,  the  possession  of  father 
and  son,  respectively,  has  been  open,  peace- 


able, continuous,  and  exclusive.  On  June  2. 
3  886,  Mary,  then  86  years  of  age  and  ;J 
widow,  conveyed  by  quitclaim  deed  to  her 
son,  petitioner's  grandfather,  "all  right  and 
title  which  I  hold  in  said  property."  Held 
that  the  possession  of  the  Dyers  was  such 
as  to  constitute  an  ouster  and  Mary's  right 
was  barred.  Joyce  v.  Dyer  [Mass.]  75  N.  E. 
81.  While  the  conveyance  to  Samuel  Dyor 
purported  to  convey  the  entire  property,  it 
did  not  convey  the  interest  of  Mary,  and 
therefore  Samuel  Dyer  became  a  tenant  in 
common  with  her.  The  general  rule  is  that 
the  possession  of  one  tenant  in  common, 
although  exclusive,  does  not  amount  to  a 
disseisin  of  the  co-tenant,  for  his  posses- 
sion is  to  be  taken  as  the  possession  of  the 
co-tenant,  and  not  adverse  and  therefore  the 
co-tenant  will  not  be  barred  by  lapse  of 
time.  Alexander  v.  Kennedy,  10  Tex.  48R. 
70  Am.  Dec.  358;  Hogg  v.  Beerman,  41  Ohio 
St.  81,  52  Am.  Rep.  71;  Coleman  v.  Clements, 
21  Cal.  245.  However,  there  may  be  an 
ouster  of  one  tenant  in  common  by  the 
other  and  the  possession  thereafter  becomes 
adverse,  and  if  continued  for  a  sufficient 
length  of  time,  tlie  right  of  the  co-tenant 
oat  of  possession  may  become  barred. 
Rickard  v.  Rickard,  13  Pick.  [Mass.]  251, 
253;  Doe  v.  McCreary,  2  Ind.  405;  Bellis  v. 
Bellis,  122  Mass.  414,  415.  All  the  evidence 
in  this  case  pointed  to  an  actual  ouster  and 
indicated  that  the  possession  was  not  only 
exclusive  but  adverse.  Dyer  did  not  enter 
as  a  tenant  in  common  but  claimed  the 
whole  under  the  conve.vance.  Mary  must 
be  presumed  to  have  had  notice  tliat  the 
possession  was  adverse,  for  while  the  deed 
had  not  been  recorded,  she  lived  in  intimacy 
with  the  Dyers  and  made  no  objections 
whatever  to  their  acts  of  exclusive  posses- 
sion. At  the  time  she  attempted  to  convey 
her  interest  to  her  son 'by  statute  the  deed 
was  reciuired  to  be  delivered  on  the  prem- 
ises. Therefore,  as  the  grantor  was  then 
disseised,  the  deed  was  of  no  effect  even  if 
she  had  an  interest  to  convey.  Sohier  v. 
Coffin,  101  Mass.  179. — 4  Mich.  L.  R.  246.      * 

91.  Schoonover  v.  Tyner  [Kan.]  84  P.  124. 
A  presumption  of  a  gi-ant  cannot  be  raised 
to  prove  an  ouster  by  one  joint  tenant, 
parcener,  or  tenant  in  common  of  another, 
or  to  prove  a  grant  from  one  to  another. 
Logan's  Heirs  v.  Ward  [W.  Af'a.]  52  S.  E. 
398. 

1)2.     See  4  C.  L.  1674,  n.  28  et  sec|. 

93.  Cole  V.  Lester,  48  Misc.  3  3,  9«  N.  Y.  S. 
67;     Eastman,     Gardiner     &     Co.     v.     Hinton 
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struetive."*  "'Actual  adverse  possession"  is  presumptive  notice.""  It  is  not  notice 
of  a  hostile  holding  if  a  tenant  in  common  claims  to  hold  land  adversely  when  there 
is  no  muniment  of  title  on  which  to  found  the  claim."" 

Rents,  profits,  and  proceeds.^'' — At  common  law  a  tenant  in  common  could  not 
have  an  accounting  for  rents  and  profits  from  the  occupying  tenant  in  the  absence 
of  an  express  contract,  even  though  excluded  from  the  common  property."^  Most 
states  have  abrogated  the  common-law  rules  by  statutes.""  A  tenant  in  common 
occupying  premises  without  denying  the  rights  of  her  co-tenants,  nor  excluding  them 
from  the  enjoyment  of  the  property,  is  not  obligated  to  pay  rent  in  the  absence  of 
an  express  agreement,^  nor  to  pay  for  the  use  and  occupation  of  the  premises,^  but  if 
he  receives  rent  from  a  third  person,  he  must  account  for  it,^  and  if  there  is  an  agree- 
ment to  pay  rent,  though  no  definite  amount  is  mentioned,  the  rule  is  otherwise.* 
The  exclusive  use  by  one  is  a  sufficient  consideration  to  support  his  promise  topayreni? 
at  a  stipulated  rate."*  However,  where  property  is  operated  at  a  loss,  a  co-tenant  is 
not  entitled  to  an  accounting  for  rents  and  profits."  One  who  sues  for  complete  title 
but  establishes  only  the  rights  of  a  tenant  in  common  may  recover  to  the  extent  of 
his  rights  proven  in  rent,  lands,  and  contribution  for  taxes  paid.^  At  the  common 
law  a  co-tenant  could  work  open  mines  and  appropriate  the  proceeds  so  long  as  he  did 
nothing  amounting  to  an  ouster  or  unlawful  destruction  of  the  common  property,^ 
but  a  co-tenant  taking  oil  under  a  mistaken  notion  that  he  owned  the  entire  tract, 
being  innocent  of  fraud,  must  nevertheless  account  for  the  value  of  the  oil  after  pro- 
duction and  not  in  place.' 


[Miss.]  38  So.  T79:  Logan's  Heirs  v.  Ward 
[W.  Va.]  52  S.  B.  398;  Chapman  v.  KuUman. 
191  Mo.  237,  89  .S.  W.  924;  Barrett  v.  Mo- 
Carty    [S.   D.]    104   N.  W.    907. 

94.  Chapman  v.  KuUman,  191  Mo.  237,  89 
S.  W.  924.  Need  not  be  verbal  or  written. 
Cole  V.  Lester,  48  Misc.  13,  96  N.  Y.  S.  67.  A 
vendee  of  a  tenant  in  common  entering 
under  adverse  claims.  Eastman,  Gardiner 
&  Co.  V.  Hinton  [Miss.]  38  So.  779.  By  con- 
duct. Steele  v.  Steele  [111.]  77  N.  E.  232. 
Presumed  from  exercise  of  exclusive  rights. 
Cole  V.  Lester,  48  Misc.  13,  96  N.  T.  S.  67. 
Entry  under  a  deed  in  severalty  without 
warranties.  Bloom  v.  Sawyer  [Ky.]  89  S. 
W.   204. 

95.  ISastman,  Gardiner  &  Co.  v.  Hinton 
[Miss.]  38  So.  779. 

90.  Where  widow  held  under  dower  right 
and  a  lite  estate,  a  defense  to  an  action  for 
partition  by  a  co-tenant  was  adverse  posses- 
sion. Held  not  to  be  notice  of  hostile  hold- 
ing to  co-tenant.  Tarplee  v.  Sonn,  109  App. 
Div.  241,  66  N.  Y.  S.  6.  One  in  possession 
under  a  deed  purporting  to  convey  a  five- 
sixths  interest  in  land  cannot  have  such 
possession  ripen  into  adverse  title  to  the 
wliole.  though  improvements  were  made, 
there  being  a  lack  of  proper  notice.  Chap- 
man  V.   Kullman,   191  Mo.   237,   89   S.   W.    924. 

07.     See    4   C.   L.    1677. 

98.  Watts  V.  Watts'  Bx'x  [Va.]  51  S.  E. 
359. 

99.  In  Virginia,  infants  as  well  as  adults 
protected.  Watts  v.  Watts'  Ex'x  [Va.]  51 
S    F    359 

1.  Lloyd  V.  Turner  [N.  J.  Eq.]    62  A.   771. 

2.  McCrum  v.  McCrum  [Ind.  App.]  76  N. 
B  416;  Carroll  v.  Carroll,  188  Mass.  558,  74 
N    B.  913.     Where  the  children  of  a  co-ten- 


ant, who  is  liable  to  an  accounting,  assist 
in  running-  a  farm,  they  cannot  on  that  ac- 
count be  held  for  use  and  occupation.  Watts 
V.  Watts'  Ex'x  [Va,]  51  S.  E.  369. 

In  Montana  .a  tenant  can  sue  a  co-tenant 
for  use  and  occupation  of  farm  or  city  prop- 
erty, or  for  rent  received,  without  any 
agreement  for  the  same.  Under  the  statute 
Code  Civ.  Proc.  1895,  §  592.  Ayotte  v.  Na- 
deau,   32  Mont.  498,  SI  P.  145. 

3.  McCrum  v.  McCrum  [Ind.]  76  N.  B.  415. 
After  deducting  all  la"wful  expenses  incUrred 
in  the  care  of  the  property,  such  as  repair.?, 
restorations,  taxes,  payment  of  interest  on 
mortgages,  insurance,  etc.  Llo.vd  v.  'iurner 
[N.J.  Eq.]  62  A.  771.  Rentals  accruins  under 
a  special  covenant  in  a  void  lease  need  not 
be  accounted  for  by  the  co-tenant  receiving 
them  when  they  have  nothing  to  do  with 
the  waste  or  injury  to  the  land.  McNeely 
v.  South  Penn  Oil  Co.    [W.  Va.]   52  S.   10.  480. 

4.  Where  an  agreement  existed  and  each 
co-tenant  occupied  a  part  of  the  premises, 
each  was  liable  to  the  other.  Carroll  v. 
Carroll,  188  Mass.  558,  74  N.  E.  913. 

5.  Ayotte  v.  Nadeau,  32  Mont.  498,  SI  P 
145. 

6.  Plaintiff  and  defendant  as  co-heirs  en- 
titled to  a  farm  as  tenants  in  common, 
where  plaintiffs  were  put  in  possession  of 
farm  by  defendant,  .and  though  on  one  or 
two  occasions  plaintiffs  gave  money  to  the 
defendant  under  the  name  of  rent,  no  actual 
agreement  to  pay  rent  will  be  presumed 
nor  will  defendant  be  entitled  to  an  ac- 
counting for  rents  and  profits  where  tha 
faim  was  lun  on  a  loss.  Rose  v.  Coolav  TM 
J.  Eq.]   62  A.  867.  '    '- 

7.  Young  v.   Bigger   [Kan.]    84  P.   747 

8.  Now,  by  statute   (Code  Civ.  Proc.  1895 
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A  tenant  in  common  does  not  need  to  account  for  what  the  rental  value  of  ^the 
premises  might  have  been  or  should  have  been  under  proper  management,  but  only 
for  the  actual  amount  received  above  his  just  share.^° 

Generally,  the  lien  of  a  co-tenant  for  rents  and  profits  takes  precedence  of  other 
incumbrances,^^  but  vendors'  liens  are  superior  to  the  liens  of  co-tenants  arising  sub- 
sequently,*^ nor  will  the  rule  be  applied  to  every  claim  arising  between  co-tenants 
without  regard  to  how  it  came  to  arise,*^  for  an  ordinary  trust  deed  previously 
executed  may  take  precedence  of  a  co-tenant's  lien  for  rents  and  profits  under  circum- 
stances mailing  it  inequitable  to  give  the  latter  lien  priority,**  and  even  a  simple 
mortgage  may  under  circumstances  of  peculiar  negligence  on  the  part  of  a  co-tenant 
take  precedence.*'* 

Guardians  must  account  for  rents  and  profits,  not  as  tenants  in  common  but  as 
guardians,  where  they  are  co-tenants  with  their  infant  wards,*"  and  a  guardian  de 
facto  is  chargeable  with  an  infant's  share  in  the  proceeds  of  joint  property,  whether 
he  rents  the  same  to  strangers  or  occupies  it  himself.*^  The  fact  that  an  infant's 
interest  in  land  was  not  definitely  ascertained  does  not  relieve  the  guardian  from 
accounting  therefor.**  Where  a  partition  has  taken  place,  an  infant  is  entitled  to  the 
proceeds  from  the  part  apportioned  to  himself,  not  merely  a  proportional  part  of  the 
whole.  *° 

Contribution.^'' — A  tenant  in  common  may  require  contribution  from  co-tenants 
for  improvements  made  in  good  faith,^*  for  the  payment  of  taxes  above  the  amounts 
of  rent  received,^^  for  care  of  the  property  and  collection  of  rents  by  one  co-tenant,^* 
for  the  purchase  of  an  outstanding  title  or  incumbrance,^*  for  the  purchase  of  dower 
and  homestead  rights,^^  and  for  expenses  incurred  in  the  prosecution  or  defense  of  a 
lawsuit  for  the  benefit  of  the  joint  property  ;^°  but  it  is  well  settled  that  a  tenant  in 
common  guilty  of  mala  fides  cannot  recover  for  improvements  put  upon  the  prop- 


3  592),  neither  co-tenant  may  remove  min- 
erals wittiout  consent  of  other.  Ayotto  V. 
Nadeau,   32   Mont.   498,  81  P.  145. 

9.  McNeely  v.  South  Penn  Oil  Co.  [W. 
Va.]    52   S.   E.   480. 

10.  McCrum  V.  McCrum  [Ind.]  76  N.  K. 
415.  Generally  a  co-tenant  is  bound  to  ac- 
count only  for  the  share  of  the  crops  actual- 
ly harvested  by  him.  bnt  if  he  carolessly. 
iiegrlipently,  or  intentionally  allowed  his 
stock  to  eat  up  the  crops,  then  the  jury  ma> 
determine  -what  -the  fair  value  of  the  crops 
■would   have   been.   Id. 

11.  Flach  V.  Zanderson  [Tex.  Civ.  App.J 
91  S.  W.   348. 

12.  L.ien  for  share  of  reht  inferior  to  ven- 
dor's lien.  F'l'ich  v.  Zanderson  [Tex.  Civ. 
App.]    ^"i    S.    W.    348. 

13.  Flach  V.  Zanderson  i.Tex.  Civ.  App.] 
91  S.  W.  348. 

14.  Flach  V.  Zanaersot)  [Tex.  Civ.  App.l 
91  S.  W.  348.  Where  a  co-tenant  permittf-d 
another  tenant  pending  litigation  to  appro- 
priate the  total  rents  and  profits  until  his 
share  was  largre  enough  to  absorb  the  entire 
interest  of  the  co-tenant,  knowing  that 
there  were  outstanding  liens  of  the  co- 
tenanfs  interests,  whose  security  was  there- 
by destroyed,  the  courts  will  look  with  dis- 
favor on  the  co-tenant's  lien  when  it  seeks 
preference  over  the  trust  deed  or  mortgage 
and  gives  the  latter  priority.     Id 

1».  Flach  V.  Zanderson  [Tex.  Civ.  App.] 
91  S.  W.   348. 


10.     Watts   v.   Watts'   Bx'x    fVa.]    51   S.   B. 

859 

17.  Watts  V.  Watts'  Bx'x  [Va.]  51  S.  E. 
359.  Under  Code  of  18S7,  §  3294  [Va.  Code 
1904,  p.  1735],  a  guardian  is  liable  as  co- 
tenant.     Id. 

18,  19.  Watts  V.  Watts'  Bx'x  [Va.]  51  S. 
E.    359. 

20.  See  4  C.  L.  1675.  See,  also.  Contri- 
bution, 5  C.  D.  751. 

21.  Where  a  state  court  has  ad.iudged 
certain  parties  entitled  to  an  "unencum- 
bered one-half  interest"  in  certain  real  es- 
tate, in  a  subsequent  suit  for  partition,  mat- 
ters relating  to  contribution  for  imrro^e- 
ments,  rents,  and  so  forth,  will  be  res 
adiiidicata.  German  Sav.  &  Loan  Soc.  v. 
Tull   [C.   C.  A.]   136  P.  1. 

22.  Barrett  v.  McCarty  [S.  D.]  104  N.  W. 
907.  The  lien  of  contriliution  on  a  co-tPn- 
ant's  rights  is  valid  against  one  acquiring 
the  co-tenant's  rights  by  quit  claim  deed  for 
taxes  previous  to  the  acquisition  of  his 
rights.      Young   v.    Bigger    [Kan.]    84    P.    747. 

23.  A  reasonable  compensation.  Carroll 
v.  Carroll,   188  Mass.'  558.   74  N.   B.  913. 

24.  Mahoney  v.  Nevins.  190  Mo.  360  RS  s. 
W.  731.  Contribution  pro  rata.  Mauzey 
V.   Dazey,    114   111.   App.   652. 

25.  Mauzey  v.   Dazey,   114  111.  App.   652. 

26.  By  statute  in  Kentuckv  [K'v.  Rt.  1003, 
?  489]  CFstill's  Trustee  v.  Francis  [Kv.]  89 
S.  W.  172).  but  not  if  the  other  tenant  is 
making  an  independent  defense  or  prosecu- 
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crty/'  nor  Lis  grantee,  who  is  not  an  innocent  purchaser.  =*  Equity  requires  contribu- 
tion from  tenants  in  common  only  to  prevent  injustice.-" 

Subrogation."" — Where  the  equity  of  the  ease  would  make  it  unjust  to  apply  the 
doctrine  of  subrogation,  the  courts  will  refuse  to  apply  it.^^ 

Agency.^^ — An  unauthorized  leasing  by  one  tenant  of  common  property  is  not 
binding  on  his  co-tenants,°^  whetlicr  of  a  part'*  or  of  the  entire  premises.^'*  Under 
such  a  conveyance  the  grantee  could  only  occupy  the  position  of  his  grantor.  Under 
no  circumstances  would  his  rights  be  greater,""  and  the  grant  would  not  even  be  valid 
against  the  grantor  if  its  enforcement  would  he  prejudicial  to  his  co-tenants/'  nor 
can  one  tenant  in  common  by  acquiescence  change  a  peaceable  into  a  hostile  entry  s(T 
as  to  bind  her  co-tenants."'**  Wliero  one  tenant  in  common  has  been  in  the  habit  of 
managing  the  joint  property  for  his  co-tenants,  but  on  selling  any  has  always  con- 
sulted them,  a  sale  without  such  consultation  would  not  be  binding,  no  written 
authority  existing. •''°  One  tenant  may  orally  ratify  a  sale  authorized  by  a  co-tenant 
and  be  bound  thereby.*"  A  tenant  in  common  may  be  estopped  from  denying  tlie 
validity  of  sale  of  his  interest  by  a-  co-tenant.*^  Acceptance  of  the  benefits  of  a  law- 
suit engaged  in  l^y  one  tenant  in  common  for  the  joint  property  by  a  co-tenant 
amounts  to  a  ratification  thereof,*-  but  a  bill  asking  for  an  accounting  for  rent  re- 
ceived under  a  lease  by  a  eo-tonant  does  not  necessarily  ratify  the  lease.*' 

Conversion.^*' — A  refusal  bj'  one  tenant  in  common  to  yield  exclusive  control  to 
another  tenant  in  common  is  not  conversion.*" 

Trespass  and  ivastc.'^'' — In  West  Virginia.,  by  statute,*'  tenants  in  common,  joint 


tion  (Id.).  The  mere  fact  that  a  co-tenant 
clid  not  want  tlie  suit  brought  or  defended, 
or  that  he  remained  Inactive,  "will  not  re- 
lieve him  from  his  share  of  the  burden  of 
the  litigation  so  long  as  he  accepts  its  ben- 
efits.    Id. 

27.  German  Sav.  &  Loan  Soc.  v.  Tull  [C. 
C.  A.]  136  F.  1. 

28.  A  father  boug-ht  the  interest  of  his 
children  in  certain  real  estate,  gave  them  a 
second  mortgage  for  it,  cancelled  the  mort- 
gage, and  later  mortgaged  premises  to  ap- 
pellant, who  with  knowledg'e  of  facts  fore- 
closed the  mortgage,  and  upon  an  adjudica- 
tion of  the  court  declaring  the  children  to 
be  co-tenants,  sued  for  contribution.  Held 
that  neither  the  father  nor  the  society  was 
entitled  to  contribution.  German  Sav.  & 
Loan  Soc.  v.  Tull  [C.  C.  A.]   1.3G  F.  1. 

2».  German  Sav.  &  Loan  Soc.  -s .  Tull  tC?. 
C.   A.]    136  F.  1. 

30.     See,  also,   Subrogation,  fi  C.   L.  1581. 

SI.  "Where  rents,  profits,  and  interest  re- 
ceived compensate  a  tenant  in  common  for 
outlay  on  improvements,  doctrine  of  subro- 
gation does  not  apply.  German  Sav.  &  Loan 
Soc.  V.  Tull  [C.  C.  A.]   136  f:  1. 

Sa  See  i  C.  L.  1676.  See  Special  Article, 
3  C.  L.  131. 

33.  Walker  v.  Marion  [Mich.]  12  Det.  Leg. 
N.  890,  106  N.  W.  400. 

34.  Such  as  an  attempt  to  devise  a  co- 
tenant's  interest  in  a  portion  used  as  a 
homestead.  Frederick  v.  Frederick,  219  111. 
56S,   76  N.   B.    S56. 

S.").  Lee  V.  Livingston  [Mich.]  12  Det.  Leg. 
KT.  922,  106  N.  W.  713. 

36,  37.  Frederick  v.  Frederick,  219  111. 
B68,  76  N.  B.  856. 

38.  The  owner  of  an  unassigned  dower 
interest    leased    the    entire    premises,    under 


which  lease  adverse  holder  entered,  bought 
a  tax  title  to  same  land,  and  claimed  o^vner- 
ship  thereon  against  other  co-tenants  on 
plea  of  acquiescence  in  the  change  of  char- 
acter of  his  title  by  lessor.  Lee  v.  Living- 
ston [Mich.]  12  Det.  Leg.  N.  922,  106  N.  W. 
713. 

39.  A  brother  had  managed  property  for 
his  brother  and  sister;  an  attempt  to  sell 
without  consulting  sister,  no  written  au- 
thority being  given,  though  an  understanding 
existed  that  he  might  make  contract  regard- 
ing property,  was  unauthorized  and  not 
binding  on  sister.  Blackledge  c&  Blackledge 
V.  Davis   [Iowa]  105  N.  W.  1000. 

40.  A  brother  and  sister  owned  a  piece  of 
land  in  common.  The  brother's  agent  sold 
the, land  and  the  sister  orally  agreed  there- 
to. Held  that  she  had  ratified  the  contract. 
Stuart  V.  Mattern  [Mich.]  12  Det.  Leg  N 
616.  105  N.  W.  35. 

41.  Where  a  sister  countenanced  negoti- 
ations for  the  sale  of  her  interests  in  a  ten- 
ancy in  common  by  her  brother,  and  without 
objection  permitted  the  purchaser  to  expend 
several  thousand  dollars  on  improvements 
she  will  be  estopped  from  denying  the  valid- 
ity of  the  sale.  Stuart  v.  Mattern  [Midi  1 
12  Det.  Leg.  N.  616,  105  N.  W    35 

„•*£-,    1^1'"^'^    Trustee   v.    Francis    [Ky.]    S9 

43.     McNeely   v.    South   Penn     Oil    Co     rw 

Va.]    52  B.  IS.  4S0.  ■  ■ 

t*.     See,  also,  Conversion  as  Tort,  5  C.  L. 

45.     Exclusive   control  of  a   horse.      Parke 

w  ^'^r,"""   '^^'"^-^   ^2  ^^t-  ^S.  N.   413,  104  X 

W.   oaY. 

4  .f  L  Imr*  w  \  "7!;  ^"^'  ^'^°-  Trespass, 
4  C  L.  1698;  Waste,  4  C.  L.  1823 

47.     Code   of   1891,   c.   92,    S    2.'    McNeely   v 

South    Penn    Oil    Co.    [W.    Va.]    52    S.    E.    4So: 
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tenants,  and  co-parceners,  ai'c  made  liable  to  one  another  for  waste.*'     The  ousted  eo- 
tenant  may  recover  damages  from  his  co-tenant  on  plea  of  trespass.*" 

Actions.^" — No  action  of  ejectment  will  lie  against  a  co-tenant''  unless  his  entr)' 
is  hostile.'^^  The  royalties  received  by  and  due  to  a  co-tenant  are  a  proper  measure 
of  mesne  profits  in  an  action  for  ejectment  and  damages.^"  An  ouster  gives  rise  to 
a  suit  in  trespass  and  damages."*  A  tenant  in  common,  in  suit  to  recover  his  rights, 
must  generally  allege  a  demand  and  refusal. ''°  A  co-tenant  is  not  a  necessary  part)' 
defendant  in  an  action  to  quiet  title."*  In  ^[ontana  an  action  ma}'  be  maintained  for 
use  and  occupation,  and  in  an  action  for  an  accounting  must  aver  demand  for  a  gen- 
eral accounting  and  a  refusal,  but  may  resort  to  any  action  most  appropriate."^ 

Partition.^^ — Any  tenant  in  common  may  ask  for  partition,""  and  -where  an 
ancestor  is  presumed  dead,""  ordinarily,  it  ■will  not  be  refused  at  the  suit  of  heirs 
unless  it  affirmatively  appears  that  there  are  outstanding  debts  of  the  ancestor."^  In 
a  suit  for  partition,  where  the  divorced  wife  claims  the  entire  fee  of  a  former  tenancy 
in  entirety  on  the  ground  that  the  land  was  purchased  by  her  means,  the  burden  of 
proof  is  on  her."^  Fraud  in  partition  is  a  gi-ound  for  redistribution."-'  A  volimtary 
partition  or  division  of  lands  by  co-tenants  may  be  estaljlished  by  any  competent 
evidence."* 

One  who  buys  land  from  a  tenant  in  common  with  notice  of  oral  partition  and 
acts  thereunder  cannot  acquire  more  rights  than  his  gi'antor  had.""  On  oral  partition, 
followed  by  actual  occupation  of  the  partitioned  lands,  and  the  execution  of  a  deed 
by  one  co-tenant  to  the  other  to  his  share  binds  the  latter,  though  he  does  not  execute 
a  deed  to  the  former.""  After  the  death  of  a  co-tenant,  her  acts  and  declarations  are 
admissible  in  evidence  to  show  the  character  and  extent  of  her  possession  under  an 
oral  partition."'  Where  lands  are  of  such  a  character  as  to  render  division  among 
claimants  impracticable,  they  will  be  ordered  sold."* 


48.  McNeely  v.  South  Penn  Oil  Co.  IW. 
Va.]   52  S.  B.  480.  „      „„. 

49.  Bloom   V.   Sawyer   [Ky.]    S9   S.  W.   204. 
30.     See  4  C.  L.  1677. 

51.  •  Country  Club  Land  Ass'n  v.  Lohbauer, 
97  N.  Y.  S.  11. 

52.  Where  a  wido-w  conveys  her  dower 
interest  and  her  grantee  conveys  interest  in 
severalty  to  entire  estate,  and  the  subse- 
quent grantee  likewise,  the  co-tenants  of 
the  widow  may  during  her  life  maintain 
ejectment  against  the  grantee  under  the  last 
transfer  on  the  ground  that  his  entry  is  hos- 
tile.     Bloom   V.    Sawyer    [Ky.]    89   S.   W.    204. 

53.  Moragne  v.  Moragne  [Ala.]  39  So.  161. 

54.  In  Kentucky,  an  action  quia  timet. 
Bloom  V.  Sawyer  [Ky.]  89  S.  W.  204.  The 
erecting  of  a  building  on  a  tenancy  m  com- 
mon being  an  ouster  is  ground  for  an  action 
in  trespass  or  the  removal  of  the  building 
by  a.  co-tenant.  Cole  v.  Lester,  48  Misc.  13, 
96  N.  T.  S.  67. 

55.  One  who  sues  for  the  entire  estate 
instead  of  as  a  tenant  in  common,  though 
he  proves  title  to  only  a  part  interest, 
nevertheless  does  not  come  within  Civ.  Code 
§  597  [Gen.  St.  1901,  §  5084), .requiring  plain- 
tiff to  allege  in  his  complaint  that  defend- 
ant denied  his  right.  Young  v.  Bigger 
[Kan.]    84  P.  747. 

.56.  Under  Rev.  St.  1898,  §  2919.  Karren 
V.  Rainey  [Utah]  S3  P.  333. 

r,7.  Ayotte  v.  Nadeau,  32  Mont.  498,  81  P. 
145. 


38.  See  4  C.  L.  1077.  See,  also.  Partition, 
6  C.  D.   897. 

59.  Paine  v.  Sackett  [R.  I.]   61  A.  753. 

60.  -Where  a  co-tenant  has  not  been 
heard  from  for  more  than  7  years,  the  com- 
mon law  presumption  of  death  arises,  and 
her  interests  in  land  will  be  partitioned  on 
application.  Chapman  v.  Kullman,  191  Mo. 
2^7.   89  S.  W.  924. 

61.  Chapman  v  Kullman,  191  Mo.  237,  89 
S.  W.  924.  The  court  ought  not  to  decree  par- 
tition of  lands  to  heirs  until  it  is  well  satis- 
fled  that  all  debts  and  claims  against  the 
decedent' have  been  finally  settled,  but  where 
a  woman  had  not  been  heard  from  for  16 
years,  and  no  claims  against  her  had  been 
raised,  the  courts  will  not  refuse  partition 
to  Iier  heirs.     Id. 

62.  Land  conveyed  to  husband  and  wife 
by  tenancy  in  entirety.  After  divorce,  suit 
for  partition  by  husband.  Joerger  v.  Joer- 
ger  [Mo.]   91  S.  W.  918. 

63.  -Where  a  co-tenant  buys  an  outstand- 
ing dower  and  homestead  interest  for  $1,228. 
and  distribution  is  made  on  a  basis  of  aii 
appraLsal  value  of  $2,221.38,  this  is  such 
fraud  as  will  warrant  a  court  of  equity  in 
directing  a  redistribution.  Mauzey  v.  Dazey 
114  111.  App.  652. 

64.  Seawell  v.  Young  [Ark.]   91  S.  "W.  544. 

65.  If  grantor  is  estopped,  then  grantee' 
likewise.  Seawell  v.  Young  [Ark.]  91  S  W  - 
544. 

66.  67.  Seawell  v.  Young  [Ark.]  91  S  W 
544. 
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The  doctrine  in  respect  to  allowing  a  charge  for  rents  to  figure  in  the  partition 
of  lands  is  founded  entirely  on  conceptions  of  equitable  adjustment."" 

Tendke;  Teems  of  Couet,  see  latest  topical  index. 

TERRITORIES  AND  TEDEEAIi  POSSESSIOITS. 


1.  Political   Status    (1690). 

2.  Orgauization  and  Government  (1696). 

3.  Jurisdiction,  Powers,  Duties,  and  Lia- 


bilities (1696). 

§  4.     Local  LaTTS  and  Prdetlce;  TerritorioJ 
Courts  (1696). 


§  1.  Political  status.'"' — Congress  has  power  to  grant  land  situated  below  high- 
water  mark  within  a  territory  of  the  United  States.''^  A  resident  of  Porto  Rico, 
who  shows  birth  or  naturalization  in  Porto  Eico,  need  not  show  further  evidence  of 
United  States  citizenship  to  register  with  the  U.  S.  Board  of  Labor  Employment  at 
the  U.  S.  Navy  Yard  at  Washington  for  employment.'^ 

§  2.  Organization  and  government.''^ — The  sidewalks  of  the  city  of  Washington 
are  the  property  of  the  United  States  and  subject  to  the  control  of  the  municipal 
authorities  of  the  District  of  Columbia,'*  who  are  required  to  repair  and  maintain 
them,'^  and  are  liable  for  damages  arising  from  negligence.'* 

Congress  has  reserved  to  itself  not  only  the  power  to  .legislate  within  the  District 
of  Columbia,  but  the  power  to  enact  municipal  ordinances,"  and  the  commissioners  of 
the  District  have  power  to  make  only  such  police  regulations  as  are  authorized  by 
congressional  authority.'*  The  acts  of  Congress  authorizing  the  commissioners  of  the 
District  of  Columbia  to  make  all  reasonable  and  usual  police  regulations  gives  no 
authority  to  legislate.'"  Neither  the  board  of  school  trustees  nor  the  commissioners 
of  the  District  of  Columbia  can  incur  any  obligation  in  the  absence  of  an  appropria- 
tion by  Congress  providing  for  the  payment  of  such  obligation.*" 

An  act  of  Congress  charging  the  commissioners  of  the  District  of  Columbia  with 
the  duty  of  supervising  the  construction  of  a  street  railway,  incorporated  under  the 
act,  renders  the  commissioners  agents  of  Congress.*^ 

§  3.     Jiiri-^diction,  powers,  duties,  and  liabilities.^'' 

§  4.  Local  laws  and  practice;  territorial  courts.^^ — Under  the  acts  of  Congress 
where  the  laws  of  the  United  States  and  the  laws  of  Arkansas  relative  to  punishment 


68.  Where  there  were  several  lots  to  be 
dividpfl  among  6  claimants.  Joerger  v.  Joer- 
ger  [Iro.]  91  S.  W.  918. 

CfO."  Flach  V.  Zanderson  [Tex.  Civ.  App.] 
91  S.  W.  3t«. 

70.  See  2  C.  L.  1868. 

71.  Kneeland  v.  Korter  [Wash.]  82  P.  608. 
7".     Bule  V.   of  Civil  Service  Commission. 

United   States   v.  Bowyer,   25  App.   D.  C.   121. 

73.  See  4  C.  L.  1678. 

74.  Sidewalks  extend  from  the  curb  line 
to  the  buildi-ng  line  of  the  houses.  Dotey  v. 
District  of  Columbia.  25  App.  D.  C.  232. 

75.  District  must  remove  snow  and  ice 
from  the  sidewalks.  Coug-hlin  v.  District  of 
Columbia.  25  App.  D.  C.  251. 

76.  The  fact  that  a  portion  of  the  side- 
walk is  withdrawn  from  public  travel  and 
set  apart  -for  parking  does  not  change  the 
liability.  Doty  v.  District  of  Columbia,  25 
App.  D.  C.  232. 

77.  And  it  cannot  be  Inferred  that  the 
District  of  Columbia  has  certain  powers,  be- 
cause   such    powers    are    usually    vested    in 


municipalities.     Coughlin   v.  District  of  Co- 
lumbia,  25  App.  D.  C.   251. 

78.  A  police  regulation  promulgated  by 
the  commissioners,  requiring  all  adjacent  lot 
owners  to  remove  snow  and  ice  from  the 
sidewalks,  no  authority  having  been  con- 
ferred by  congress  to  make  such  a  regula- 
tion, is  void.  Coughlin  v.  District  of  Colum- 
bia, 25  App.  D.  C.  251. 

79.  Act  of  Cong.  Jan.  26,  1887,  24  Stat,  at 
L.  368.  chap.  48;  Act  of  Cong.  Feb.  26  1892 
27  Stat,  at  L.  394.  The  imposing  of  a  duty 
to  remove  snow  and  ice  is  legislative  and 
not  regulative.  Coughlin  v.  District  of  Co- 
lumbia, 25  App.  D.  C.  251. 

80.  20  Stat,  at  L.  103,  chap.  180.  No  au- 
thority to  bind  the  municipality  for  extra 
services  rendered  in  the  public  schools 
Myers  v.  District  of  Columbia,  26  App.  D.  C. 

81.  District  of  Columbia  is  not  liable  for 
25'^App.'=d:  c'm.'   "    °"*''''=*   °^   <^oX.raU.. 

82.  83.     See  4  C.  Li.  1678. 
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of  an  offense  committed  in  the  Indian  Territory  conflict,  the  laws  of  the  United 
States  must  prevail.'* 

Testamentary  Capacity;  Theaters;  Theft,  see  latest  topical  index. 

THIIEATS.SB 

Under  a  statute  which  makes  it  an  offense  to  maliciously  threaten  to  accuse 
another  of  a  "crime  or  offense,"  the  indictment  must  state  the  crime  or  offense  of 
which  the  defendant  maliciously  threatened  to  accuse  the  person  named.'* 


TiOKB?rs,  see  latest  topical  index. 


TIME.  87 


The  general  method  of  computing  time  when  an  act  is  required  to  be  done  within 
a  certain  period  from  or  after. a  specified  time  is  to  exclude  the  day  named  and  La- 
elude  the  last  day  of  the  period.'^  Where  the  last  day  of  a  period  falls  on  Sunday,  it 
is  generally  sufficient  if  the  act  required  be  done  on  Monday,'®  but  when  a  statute  re- 
quires an  act  to  be  done  within  a  certain  time,  and  the  last  day  to  perform  falls  on 
Sunday,  it  cannot  be  excluded  unless  the  legislature  manifestly  so  intended.*" 
Where  a  statute  provides  that  "at  least"  so  many  days  or  months  must  intervene 
between  certain  events,  both  terminal  days  are  excluded.'^  Where  time  is  given 
"imtil"  a  certain  day,  it  expires  on  the  preceding  day.*^  The  term  "months"  when 
used  in  a  statute  means  calendar  months  in  the  absence  of  anything  indicating  that 
a  contrary  meaning  is  intended."  A  calendar  month  is  not  tmiform,  but  varies 
according  to  the  Gregorian  calendar.**  A  court  will  take  judicial  notice  that 
"standard"  or  "railroad"  time  has  long  been  universally  adopted  for  designating 
time.""  The  legal  fiction  excluding  fractions  of  a  day  does  not  apply  when  a  statute 
provides  for  the  record  of  the  precise  time  in  which  an  oflacial  act  is  done.*"    The 


84.  Act  Cong.  Feb.  15,  18S8,  0.  10,  §  2,  25 
Stat.  33.  Act  Cong.  May  2,  1890,  c.  182.  § 
S3,  26  Stat.  96.  Glover  v.  United  States 
[Ina.  T.]   91  S.  W.  41. 

85.  See  4  C.  L.  1679. 

86.  Code.  §  4767.  Where  the  indictment 
alleged  that  defendant  threatened  to  accuse 
the  prosecuting  witness  of  being  a  disorder- 
ly person,  there  being  no  such  offense  under 
the  penal  code,  no  crime  Is  charged.  State 
V.  Dailey,  127  Iowa,  652,  103  N.  W.  1008. 

87.  See  4  C.  L.  1680. 

88.  Bringing  suit  on  Insurance  policy. 
Colonial  Mut.  Fire  Ins.  Co.  v.  Ellinger,  112 
III.  App.  302;  Simmons  v.  Hanne  [Fla.]  39 
So.  77.  Where  the  court  on  April  11th  re- 
quired a  bill  of  exceptions  to  be  filed  in  90 
days,  a  filing  on  July  11th  was  too  late. 
Lewis  Tp.  Imp.  Co.  v.  Royer  [Ind.  App.]  76 
N.  B.  10G8.  Under  §  5848,  Kev.  Codes  1895.  a 
mortgage  sale  on  the  40th  day  after  the  first 
publication  held  valid.  Orvik  v.  Casselman 
[N.  D.]   lOB  N.  W.  1105. 

89.  Bill  of  exceptions  presented  on  Mon- 
day. Duncan  v.  Moloney,  115  111.  App.  523. 
Under  Code  Civ.  Proc.  §  940,  requiring  an 
appeal  bond  to  be  filed  within  five  days 
after  service  of  notice  of  appeal,  the  last 
day  for  filing  held  to  be  December  1st,  where 


notice  was  served  on  Nov.  25th  and  the  SOth 
was  a  holiday.  Rauer's  Law  &  Collection 
Co.  V.  Standley  [Cal.  App.]  84  P.  214. 

9©.  Writ  of  error  sued  out  Feb.  27,  1905, 
held  not  sued  out  within  six  months  from 
Aug.  26.  1904,  although  the  26th  day  of 
Feb.,  1905,  was  Sunday.  §  1271,  Rev.  St. 
1892.      Simmons   v.    Hanne    [Fla.]    39   So.    77. 

»1.  Held  the  hours  of  terminal  days  could 
not  be  tacked  so  as  to  make  required  time. 
In  re  Gregg's  Estate  [Pa.]   62  A.  856. 

93.  Time  expired  Dec.  21,  where  time  to 
sign  bill  of  exceptions  was  given  until  the 
22d.     Heal  v.  State   [Ala.]   40  So.    571. 

93.  Simmons  v.  Hanne  [Fla.]   39  So.  77. 

94.  From  5  P.  M.  Oct.  8,  to  8  P.  M.  Nov. 
8,  held  not  a  calendar  month  under  Act 
April  26,  1855  (P.  L.  328),  declaring  void 
charitable  bequests  made  within  one  cal- 
endar month  from  death  of  testator.  In  re 
Gregg's  Estate  [Pa.]  62  A.  856. 

95.  Two  o'clock  P.  M.  held  to  mean  2 
o'clock  in  the  afternoon  standard  time. 
Mortgage  sale.  Orvik  v.  Casselman  [N.  D.] 
105   N.  W.   1105. 

96.  A  notice  by  a  Judgment  creditor  of 
his  intention  to  redeem  from  a  mortgage 
foreclosure  held  void  where  made  prior  to 
docketing    of    his    judgment,    although    on 
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general  rule  that  there  are  no  fractions  of  a  day  does  not  apply  where  it  is  necessary 
to  protect  a  completed  or  a  vested  right."' 

Time  to  Pibad,  see  latest  topical  inclex. 

lOBACCO. 

The  Indiana  anti-cigarette  law  has  been  construed  as  not  intending  to  prohibit 
the  act  of  smoking  cigarettes  or  keeping  them  in  possession  solely  for  that  purpose. 
The  purpose  of  the  Nebraska  act  is  to  suppress  the  traflnic  in  cigarettes,  and  not  to 
forbid  their  use,'*  hence  the  word  "manufacture,"  as  used  therein,  refers  only  to  the 
business  of  manufacturing  cigarettes  for  traffic,  and  the  statute  does  not  prohibit  the 
act  of  rolling  cigarettes  from  one's  own  materials  for  one's  own  use.^ 

Cigarettes  are  a  legitimate  article  of  commerce  and  hence  their  importation  in 
original  packages  for  personal  consumption  involves  interstate  commerce,  and  cannot 
be  prohibited  by  a  state  legislature,^  nor  do  they  become  subject  to  state  regulation  on 
the  termination  of  the  transportation,  nor  while  they  are  in  the  importer's  possession 
for  personal  consumption.' 

TOLL  BOABS  ANB  BBIDGES. 


§  1*     Fmnclilsea   and   Rights   of  "Way,   aud 
Acqnlsitlon  by  Public   (1608). 

§  2.     Public   Ala  and  ImmonltieB    (1699). 


§  3.     EMtabUshment,     ConMtrncttoa*     I^ 
tion,  and  Afainteiiunce   (1699). 

§  4.     RIeht  of  Tra-vel  and  Tolls  (1699). 


§  1.  Franchises  and  rights  of  way,  and  acquisition  hy  public.* — Political  sub- 
divisions may  maintain  toll  roads  and  bridges  when  so  empowered  by  statute.''  The 
life  of  a  special  franchise  is  limited  by  general  law  if  not  otherwise  fixed.'  A  general 
ferry  privilege  granted  to'  all  municipal  corporations  does  not  derogate  a  special  priv- 
ilege gi-anted.'  Under  the  statute  relating  to  the  right  of  a  toll  road  company  to 
use  the  roads  of  the  counties,  consent  of  the  county  must  be  obtained  before  a  toll 
road  reverted  to  the  county  can  be  used.*     In  Louisiana  the  police  jury  has  full  and 


the  same  day.     Brady  v.  Gilman   [Minn.]  104 
N.  W.  897. 

»7.  Under  §  33,  Tariff  Act  July  27,  1897, 
(-.  11.  30  St.  213  (U.  S.  Comp.  St.  1901,  p. 
1701),  the  word  "day"  refers  to  the  moment 
when  the  act  took  effect.  United  States  v. 
HartweH  Lumber  Co.  [C.  C.  A.]   142  F.  432, 

98.  Acts  190.5,  p.  82,  c.  52.  State  v.  Lowry 
[Ind.]  77  N.  E.  728.  Such  was  evidently  not 
the  intention  of  the  legislature  in  view  of 
the  fact  that  act  does  not  directly  prohiliit 
smoking  (Id.),  and  in  view  of  the  title  of 
the  act,  and  the  manner  of  its  adoption  (Id.). 
Words  "keep  or  own"  as  used  in  the  act  do 
not  show  contrary  intention,  when  read  in 
connection  with  the  rest  of  the  act.  Id. 
Statute,  being  criminal,  will  be  strictly  con- 
strued.    Id. 

99.  Dempsey  v.  Stout  [Neb.]  107  N.  W. 
235. 

1.  Complaint  held  not  to  cliarge  the  man- 
ufacture of  cigarettes  within  the  meaning 
of  the  act.  Dempsey  v.  Stout  [Neb.]  107  N. 
W.  235. 

2.  State  V.  Lowry  [Ind.]   77  N.  B.  728. 

3.  Keeping  or  owning  of  cigarettes  In  an 
jinopeined,  original  package  does  not  violate 


the  Indiana  anti-cigarette  law.  Acts  1905,  c. 
52,  p.  82.  State  v.  Lowry  [Ind.]  17  N.  E. 
728. 

4.  See  4  C.  L.  1681. 

5.  Act  No.  67  of  Acts  of  1855,  authorizing 
the  police  jury  of  the  parish  of  Lafourche 
and  the  town  of  Thibodaux  to  construct  and 
maintain  a  toll  bridge  across  the  Bayou 
Lafourche,  is  still  in  force.  Police  Jury  of 
Lafourche  v.  Robiehaux  [La.]  40  So.  705. 

6.  An  act  incorporating  a  turnpike  com- 
pany with  the  privilege  of  collecting  tolls, 
and  providing-  that  sucli  company  "may  have 
continued  succession,"  i.s  controlled  by  the 
statute  pi-oviding  that  when  no  limitation  is 
provided,  succession  shall  continue  for  20 
years.  Laws  1850-51,  p.  403;  Laws  1871-72 
p.  225;  Rev.  St.  1S4B,  c.  34,  art.  1.  §  1;  Rev'. 
St.  1865,  c.  62.  State  v.  Louisiana,  B '  G  & 
A.  Gravel  Road  Co.   [Mo.  App.]   92  S    W    153 

7.  Act  No.  136.  p.  228,  of  1898,  §  16:'Aets 
1855  and  1866.  Police  Jury  of  Lafourche  v 
Robiehaux   [La.]    40   So.   705. 

8.  Rev.    St.    1889,   §    2697;    Rev.    St.    1S99     s 
1227.      Authority    granted    by   the   county  'to 
construct  an  electric  railway  over  and  alone 
an  old  gravel  road  confers  no  right  to  opei 
ate  the  toll   road.     State   v.  Louisiana,  B    G 
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plenary  power  over  ferries  and  bridges  as  over  public  roads,'  may  prohibit  the 
eompetiBg  operation  of  free  bridges  or  ferries/"  and  may  enjoin  the  operation  of  a 
free  ferry  or  bridge  within  prohibited  distance  as  established  by  statute/^  certain 
bridges  established  bj^  municipalities  being  excepted/"  ■  llie  police  jury^s  exclusive 
right  to  maintain  toll  bridges  attaches  to  bridges  excepted  as  soon  as  the  charters  of 
such  bridges  expire.^' 

Actions  to  enforce  or  qvesiioii  right.— Tn  an  action  to  determine  a  bridge  com- 
pany's right  to  its  franchise  and  to  collect  tolls,  it  is  error  to  grant  an  order  pendente 
lite  restraining  defendant  from  collecting  tolls,^*  but  the  remedy  is  in  appeal,  not  by 
mandamus.^'  A  petition  to  enjoin  defendants  from  collecting  tolls  need  not  negative 
matters  whicli  constitute  a  defense.^*  One  joint  owner  of  a  public  toll  bridge  may 
maintain  an  action  to  enjoin  an  infringement  of  its  privileges  without  joining  the 
co-owner  as  party  plain  tiff.'^' 

Acquisition  by  public}^ — ^Under  statutory  autliority,  local  divisions  of  the  state 
may  take  toll  bridges  for  free  use.^'  On  the  expiration  of  the  charter  rights  of  a  toll 
road  company,  the  road  vests  in  the  public,  and  a  subsequent  conveyance  by  the  com- 
pany passes  nothing.-" 

§  2.     Public  aid  and  immunities.-'^ 

§  3.  Establishment,  construction,  location,  and  maintenance.-^ — To  "estab- 
lish" a  toll  bridge  as  used  in  statutes,  ordinarily  means  to  found,  to  create,  to  regu- 
late.^* 

§  4.  Right  of  travel  and  tolls."* — An  injunction  will  lie  to  restrain  an  un- 
lawful collection  of  tolls  for  the  use  of  a  public  road  where  there  is  no  other  full 
and  adequate  remedy  at  law.""     An  unlawful  collection  of  tolls  on  a  public  highway 


&  A.   Gravel  Road  Co.   [Mo.   App.]    92  S.    W. 
153. 

9.  May  convert  a  free  bridge  or  road  into 
a  ton  bridge  or  toll  road  or  vice  versa. 
Police  Jury  of  Lafourche  v.  Robichaux  [La.l 
40   So.    705.      May   operate  a  toll   bridge.      Id. 

10.  Validity  of  the  ordinance  of  the  police 
jury  of  the  parish  of  Lafourche,  prohibiting- 
any  one  from  operating  a  free  ferry  or 
bridge  within  three  miles  of  any  public  toll 
bridge,  upheld.  Police  Jury  of  Lafourche  v. 
Robichaux  [La.]  40  So.  705. 

11.  Police  Jury  of  Lafourche  v.  Robi- 
chaux [La.]  40  So.  705.  A  free  pontoon  bridge, 
constructed  and  maintained  by  individuals 
without  warrant  or  authority  of  law  within 
a  short  distance  of  a  public  toll  bridge,  can- 
not be  considered  as  a  private  ferry.     Id. 

13.  Section  2743  of  the  Rev.  St.  and 
amendatory  act  of  1902,  in  excepting 
'bridges  within  the  control  of  municipal 
corporations."  refers  to  bridges  exclusively 
within  control  of  the  municipality  and  over 
which  the  police  jury  has  no  Jurisdiction. 
Police  Jury  of  Lafourclie  v.  Robichaux  [La.] 
40  So.  705.  The  statutory  proviso  of  par.  9. 
Act  No.  202.  p.  392  of  1902,  that  "no  toll 
shall  ever  be  collected  on  such  bridges," 
refers  only  to  bridges  withiri  the  control  of 
municipal  corporations  which  have  been 
surrendered  to  the  police  jury.  Does  not 
apply  to  bridges  constructed  by  the  parish. 
Id. 

13.  9th  par.  Act  No.  202,  p.  392,  of  1902. 
Police  Jury  of  Lafourche  v.  Robichaux  [La.] 
40  So.   705. 

14,  15.  State  Road  Bridge  Co.  v.  Gage 
[Mich  ]   12  net.  Leg.   N.   1015,  106  N.  W.   394. 


16.  A  petition  which  alleges  the  right  of 
free  use  of  a  road  and  the  unlawful  collec- 
tion of  tolls  by  defendants  need  not  affirm- 
atively charge  that  they  are  occupying 
without  order  of  the  court.  State  v.  Louis- 
iana, B.  G.  &  A.  Gravel  Road  Co.  [Mo.  App.] 
92  S.  W.  153. 

17.  Where  a  police  jury  and  a  municipal- 
ity are  joint  owners  of  a  tqll  bridge,  the 
police  jury  need  not  join  the  municipality 
in  an  action  to  enjoin  an  Infringement  of  its 
exclusive  privilege  to  operate  a  bridge.  Po- 
lice Jury  of  Lafoutche  v.  Robichaux  [La.] 
40  So.  705. 

18.  See   4  C.  L.   16S1. 

19.  Regularity  o*  lunendmenti  The  sup- 
plementary act  of  Pennsylvania  for  the  ac- 
quiriiig  by  counties  of  bridges  and  the  ab- 
olition of  tolls  is  valid.  Act  May  3.  187S 
(P.  L.  41).  Bridgewater  Borough  v.  Big 
Beaver  Bridge  Co.,  210  Pa.  105,  59  A.  697. 

20.  State  V.  Louisiana,  B.  G.  &  A.  Gravel 
Road  Co.    [Mo.   App.]    92   S.  W.   153. 

ai,  22.     See  4  C.  L.  1681. 

23.  Par.  9  of  Act  No.  202,  p.  392,  of  1902, 
construed.  Police  Jury  of  Lafourche  v! 
Robichaux    [La.]    40    So.    705. 

24.  See  4  C.  L.  1682. 

25.  Quo  warranto  proceeding  is  insuffi- 
cient, since  relief  can  only  be  granted  upon 
a  final  determination  of  the  action.  State 
V.  Louisiana,  B.  G.  &  A.  Gravel  Road  Co. 
[Mo.  App.]  92  S.  W.  153.  The  cause  of 
action  in  favor  of  the  Individuals,  arising 
upon  the  payment  of  the  tolls,  tends  to  a 
multiplicity  of  suits,  and  hence  no  ground 
for  refusal  of  an  Injunction.     Id. 


iroo 


TORTS  §  1. 


6  Cur,  Law. 


is  a  public  nuisance,^'  and  will  be  restrained  by  an  injunction  in  an  action  by  the 

prosecuting  attorney  of  the  county.^ 

ToEBENs  System,  see  latest  topical  index. 

TOETS." 


5  1.     EJIements  of  a  Tort   (tTOO). 

5   2.     What  ts  an  Injury  or  Wrong  (1702). 

§  8.     What   is   Damage    (1702). 


I  4.     Parties  in  Torts    (1703). 

§  6.     Pleading  anil  Procedure  (1703). 


§  1.  Elements  of  a  tort.'' — There  must  be  a  ^delation  of  a  private  right  secured 
by  law,'"  and  in  case  of  torts  of  omission,  a  corresponding  violation  of  a  duty,'*  but 
the  fact  that  the  act  which  caused  the  injury  was  violative  of  a  city  ordinance  does 


BO,  27.  state  V.  LiOUlslana.  B.  G.  &  A. 
Gravpl  Road  Co.  [Mo.  App.]   92  S.  W.  153. 

as.  Scope  of  topic:  It  is  limited  to  the 
vaoro  g'PTiernl  rules  and  excludes  to  the  sev- 
eral tort  topics  matters  specific  to  them. 

20.     See   4   C.  L.   1682. 

30.  Where  a  ga.i  company  installed  a 
meter  under  a  contract  giving  them  the 
right  to  enter  and  remove  the  same  at  any 
reasonable  hour,  and  the  company's  agent 
forced  a  cellar  door  on  being  refused  ad- 
mittance by  the  plaintiff's  wife,  using  no 
more  force  than  was  necessary,  no  tort  "was 
committed.  Hitchcock  v.  Essex  &  H.  Gas 
Co.,  71  N.  J.  Law,  565,  61  A.  397.  The  pre- 
vailing party  to  a  suit  cannot  maintain  an 
action  against  defendant  to  recover  attor- 
ney's fees.  Seligman  v.  Rosenzweig,  98  N. 
Y.  S.  221.  A  man  has  a  right  that  his  per- 
sonal safety  shall  not  be  infringed  by  the 
negligent  exercise  of  the  rights  of  others. 
Casey  v.  Wrought  Iron  Bridge  Co.,  114  Mo. 
App.   47,    89   S.    W.    330. 

31.  The  law  ipso  facto  Imposes  a  duty 
upon  one,  who  has  undertaken 'to  perform 
an  act  which  if  done  negligently  will  be 
highly  dangerous  to  third  persons,  to  exer- 
cise due  care.  Casey  v.  Wrought  Iron 
Bridge  Co.,  114  Mo.  App.  47,  89  S.  W.  330. 
An  action  will  not  lie  against  an  officer  for 
refusing  the  benefits  of  the  exemption  act 
in  a  suit  commenced  by  attachment  in 
•which  no  execution  was  ever  issued.  Act 
of  April  9,  1849  (P.  li  533).  Blakeley  v. 
Smith,    27   Pa.   Super.   Ct.    583. 

NOTE.  "Tort  liability  of  eontractftr  or 
vendor  to  parties  not  privy  to  the  contract: 
It  is  stated  as  a  general  rule  of  law  that  a 
contractor  or  vendor  is  not  liable  to  third 
parties  for  the  negligent  construction  of  a 
chattel  after  its  completion  or  sale.  Winter- 
bottom  V.  Wright,  10  Mees.  &  W^.  109.  The 
Inroads,  however,  made  upon  this  doctrine 
by  American  decisions  (Huset  v.  Case 
Threshing  Mach.  Co.,  120  F'.  865,  61  L.  R.  A. 
303)  give  pertinence  to  a  question  of  its 
real  existence  in  this  country.  The  prin- 
cipal reason  urged  in  support  of  the  rule 
In  question  is  that  a  contractor  or  vendor 
owes  no  legal  duty  of  care  in  the  construc- 
tion of  his  wares  where  there  is  no  privity 
of  contract.  The  American  courts,  however, 
early  found  such  a  legal  duty  owing  to  third 
parties  where  the  chattels  sold  are  immi- 
nently dangerous  to  human  life.     Thomas  v. 


"VVTinchester,  6  N.  T.  397;  Devlin  v.  Smith,  89 
N.  T.  470.  The  principle  of  these  cases  has 
been  applied  not  only  where  the  article  Is 
Imminently  dangerous  In  its  normal  state, 
but  also  where  such  imminent  danger  arises 
solely  from  defects  in  its  construction. 
Skinn  v.  Reutter,  135  Mich.  57.  106  Am.  St. 
Rep.  384,  63  L.  R.  A.  743.  See  17  Harv.  L. 
R.  274.  Thus,  In  a  recent  case  before  the 
Kansas  City  Court  of  Appeals,  a  bridge  com- 
pany, which  had  turned  over  a  bridge  to 
county  commissioners  on  a  building  con- 
tract, was  held  liable  to  the  plaintiff  for  de- 
fects In  the  bridge  which  rendered  it  immi- 
nently dangerous  to  human  life  and  of  which 
the  company  had  notice.  Casey  v.  Wrought 
Iron  Bridge  Co.,  114  Mo.  App.  47,  89  S.  W.  330. 
Nor  need  the  defects  even  be  such  as  im- 
minently to  imperil  life;  If  at  the  time-  of 
completion  or  sale  the  contractor  or  vendor 
knows  of  the  latent  defect,  he  will  be  lia- 
ble, although  the  danger  be  not  extraordi- 
nary. Lewis  V.  Terry.  Ill  Cal.  39.  52  Am. 
St.  Rep.  146,  31  L.  R.  A.  220.  An  attempt 
has  been  made  to  explain  this  latter  class 
of  eases  on  the  ground  of  deceit  But  to 
hold  that  a  vendor  by  the  mere  sale  of  a 
chattel  known  to  be  defective,  makes,  with 
Intent  to  defraud,  a  false  representation  to 
every  probable  user  of  that  chattel,  and  that 
such  third  party  acts  in  reliance  upon  such  • 
representation,  is  such  a  strain  upon  actual 
facts  as  to  call  for  a  broader  ground  of 
liability  to  support  the  cases.  Under  the 
decisions,  the  legal  duty  of  a  contractor  or 
vendor  to  use  care  in  the  construction  of 
chattels  seems  to  ..-xtend  generally  to  third" 
parties,  except,  perhaps,  in  the  single  case 
where  the  defective  article  is  but  slightly 
dangerous  to  life,  and  the  vendor  has  no 
knowledge  of  its  condition  at  the  time  of 
sale.  Schubert  v.  Clark  Co.,  49  Minn.  331. 
Ihe  reasoning  of  American   courts  In   these 

1^0%  ^r,r\\  T-  1^^^.  Threshing  Mach.  Co., 
120  F.  865,  61  L.  R.  A.  303)  shows  a  strong 
nclination  to  apply  the  basic  principle  of  all 
liability  for  negligence— that  where  a  per- 
son sustains  such  relations  to  society  that 
danger  to  others  will  result  from  a  failure 
to  use  due  care  in  his  activities,  he  owes  the 
legal  duty  of  such  care  to  that  class  of  per- 
sons likely  to  be  Injured  by  his  failure  to 
exercise  it.  The  specific  application  of  this 
principle  would  make  a  contractor  or  ven 
dor  liable  to  probable  lawful  consumers  for 
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not  necessarily  enter  into  a  determination  whether  a  cause  of  action  exists.'*  A 
destruction  of  a  property  right  arising  ex  contractu  may  give  rise  to  a  tort.**  Mali- 
cious interference  with  the  business  of  another  with  an  intent  to  injure  such  business 
is  a  tort.'*  Every  ,one  has  an  inlierent  right  to  the  benefits  of  his  contract,"  and 
any  interference  with  it  unless  Justifiable  gives  a  cause  of  action."  Under  a  statute 
authorizing  a  town  to  pay  the  damages  to  sheep  caused  by  dogs,  and  then  to  proceed 
against  the  owner  of  such  dog,  such  action  against  the  owner  is  in  tort,  the  town  being 
subrogated  to  the  rights  of  the  sheep  owner."  A  tort  cannot  be  malicious  unless 
done  "intentionally."" 

All  parties  to  a  conspiracy  to  ruin  one  in  his  business  are  liable  for  all  overt 
acts  done  pursuant  to  such  conspiracy,  whether  active  participants  or  not.'*  Every 
tort-feasor  is  presumed  of  law  to  know  the  tortious  nature  of  his  act." 

Negligence  to  be  actionable  need  not  be  the  sole  or  immediate  cause  of  the  injury, 
and  if  the  injury  would  not  have  happened  but  for  the  negligence,  and  the  circum- 
stances are  closely  connected  with  the  injury  in  the  order  of  events,  an  action  will 
lie."  A  tort  feasor  cannot  contend  that  the  property  injured  belongs  to  someone 
other  than  the  plaintiff,  when  such  person  has  testified  in  the  case  and  made  no 
claim.*^ 


the  neglfg-ent  construction  of  chattels,  snoh 
liability  being:  limited  of  course  by  the  ordi- 
nary rules  of  'natural  and  probable  cause' 
and  'contributory  negligence.'  1  Thompson, 
Negligence,  5§  821,  824;  Clerk  &  Lindsell, 
Torts  rSd  Ed.]  442-453;  21  Am.  &  Eng.  Enc. 
Law  [2a  Ed.]  461,  462.  The  most  palpable 
case  for  such  an  extension  of  a  vendor's  lia- 
bility would  be  In  favor  of  a  sub-vendee 
where  the  chattel  is  sold  to  a  retail  dealer 
for  the  express  purpose  of  resale;  but  on 
principle  the  extension  should  obtain  In 
favor  of  every  probable,  lawful  user,  and 
such  an  extension  has,  in  fact,  been  recog- 
nized in  the  case  of  the  guest  of  a  vendee 
who  had  bought  for  his  own  use.  Lewis  v. 
Terry,  111  Cal.  39,  52  Am.  St.  Rep.  146,  31 
L.  R.  A.  220.  Though  logically  applicable 
to  injuries  to  property,  the  proposed  rule 
will  probably  not  be  extended  beyond  per- 
sonal injuries  tor  some  time  to  come,  in 
view  of  the  fact  that  it  is  growing  out  of 
exceptions  established  in  cases  of  imminent 
danger  to  life.  But  see  Skinn  v.  Rentier, 
135  Mich.  57.  106  Am.  St.  Rep.  384,  63  L.  R. 
A.  743." — Prom  19  Harv.  L.  R.  371, 

32.  An  ordinance  ptohibiting  the  leaving 
of  carts  or  wagons  in  the  street  does  not 
conclusively  make  defendant  liable  for  in 
Jury  to  a  child  received  while  playing  In  a 
cart  so  left,  when  such  injury  could  not  be 
reasonably  foreseen.  Lopes  v.  Sahuque,  114 
La.    1004,   38   So.   810. 

33.  Applied  where  defendant  company  cut 
a  telephone  wire  which  had  been  strung  on 
plaintiff's  poles  under  a  contract  to  furnish 
plaintiff  telephone  service.  In  re  Cumber- 
land Tel.  &  Tel.  Co.  [La.]  40  So.  590.  Pro- 
vosty.  J.,  dissenting  on  the  ground  that  de- 
fendant's cutting  of  its  own  wire  to  discon- 
nect, without  going  on  plaintiff's  property, 
w^as  not   trespass. 

34.  Jones  v.  Barnum,  119  III.  App,  475. 
See.  also,  special  article  following  this  topic. 
Conspiracy  to  prevent  the  use  of  plaintiff's 
bricks  until  he  acceded  to  certain  demands. 


Purington  v.   HinchlifC,  219  111.  159,  76  N.   B. 
47. 

35i  As  a  contract  of  employment.  Berry 
v.  Donovan,  188  Mass.  353,  74  N.  E.  603.  See. 
also,  special  article  following  this  topic 

36.  A  contract  between  a  labor  union  and 
an  employer,  wttereby  the  latter  agrees  not 
to  retain  anyone  in  his  employ  who  is  ob- 
jectionable to  the  union,  does  not  justify  an 
interference  by  a  representative  ^f  the  union 
with  the  continuance  in  employment  of  a 
third  person.  Berry  v.  Donovan,  188  Mass. 
353,  74  N.  E.  603.  The  fact  that  one  is  not  a 
member  of  a  union  does  not  justify  a  union 
representative  in  Interfering  (Id.)  and  where 
the  contract  Is  one  of  employment,  the  fact 
that  It  is  terminable  at  will  does  not  affect 
the  cause  of  action   (Id.). 

37.  Town  of  Richmond  v.  James  [R.  I.] 
61  A.  54. 

38.  An  instruction  defining  malice  "doing 
any  act"  injurious  to  another  without  Just 
cause  is  erroneous  for  omitting  the  word 
''Intentionally"  before  the  "word  "doing." 
Haney  v.  Blandino  [Tex.  Civ.  App.]  13  "Tex. 
Ct.  Rep.  967,  89  S.  W,  1108. 

39.  An  agreement  not  to  use,  etc.,  brick 
made  by  any  person  who  does  not  sutiscribe 
to  certain  rules,  made  for  the  purpose  of 
Injuring  the  business  of  such  person.  Is  an 
illegal  conspiracy.  Purington  v.  Hinchllff, 
219   III.   159,   76  N.  E.   47. 

40.  A  tortious  act  Is  no  less  so  because  at 
the  time  of  commission  there  was  no  adju- 
dicated case  fixing  the  character  of  the  act 
as  tortious.  News  Pub.  Co.  v.  Associated 
Press,   114   111.  App.   241. 

41.  Where  an  elevator  is  negligently  con- 
structed so  that  there  Is  a  space  betTveen  the 
cage  and  the  door  to  the  shaft,  the  fact  that 
the  boy  injured  was  negligently  shoved  into 
the  opening  by  another  does  not  relieve  the 
company.  Siegel,  Cooper  &  Co.  v.  Trcka,  116 
111.  App.  56. 

42.  Toledo,  etc.,  R.  Co.  v.  Parrls,  117  III, 
App..  108. 
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Where  two  parties  are  each  guilty  of  negligence  contributing  to  an  injury,  the 
tort  of  one  is  no  defense  to  the  other.*^ 

Where  the  facts  and  circumstances  giving  rise  to  the  tort  will  support  an  action 
of  a  different  nature,  the  tort  may  be  waived  and  the  latter  remedy  pursued.** 

At  common  law  the  remedy  by  action  for  tort  committed  was  confined  to  the 
joint  lives  of  the  injnrer  and  the  injured.*'* 

§  3.  What  is  an  injury  or  wrong.*" — An  individual  or  corporation  engaged  in 
the  discharge  of  a  governmental  function  is  not  responsible  for  tortious  acts.*'  Judges 
of  courts  of  superior  jurisdiction  are  not  liable  in  civil  actions  for  their  judicial  acts 
even  in  excess  of  their  jurisdiction,  and  many  states  extend  this  immunity  to  judges 
of  inferior  courts,  where  they  have  general  jurisdiction  over  the  subject-matter  and 
in  good  faith  decide  that  they  have  jurisdiction  in  the  particular  case,  though  erro- 
neous.*' A  ministerial  officer  is  not  liable  in  tort  for  the  service  of  a  process  valid 
upon  its  face,  though  in  fact  void.*'  In  Illinois,  highway  commissioners  are  not  liable 
in  tort  to  an  individual  for  the  manner  in  which  they  have  discharged  their  official 
duty.'" 

§  3.  What  is  damage.^^ — Ko  recovery  can  be  had  for  damages  where  there  has 
been  no  wrong.^^ 

§  4.  Parties  in  toris.'^^ — Where  a  common  duty  rests  upon  two  or  more  persons, 
one  who  is  injured  by  a  failure  to  perform  such  duty  may  sue  all  parties  owing  the 
common  duty  jointly,  if  he  so  elects."  Joint  tort  feasors  are  jointly  and  severally 
liable  for  the  injury."^"     Where  separate  negligent  acts  of  two  or  more,  concurrent 


43.  Where  defendant  negligently  caused 
water  to  accumulate  at  a  certain  place,  it 
Is  no  defense  to  an  action  for  damages 
caused  by  s.uch  accumulation  that  some  one 
else  tailed  to  keep  a  certain  drain  open. 
Toole  V.  Delaware,  etc.,  K.  Co.,  27  Pa.  Super. 
Ct.  577.  Where  two  trains  collide,  it  is  no 
defense  to  one  road  that  the  other  was  also 
guilty  of  negligence  wlien  sued  by  an  indi- 
vidual for  injuries  sustained.  Chicago  & 
A.  R.  Co.  V.  Vipond,  112  111.  App.  558. 

44.  Acconntlngt  Where  a  pledgee  wrong- 
fully sells  the  property,  the  pledgor  may 
waive  the  tort  and  bring  a  suit  for  an  ac- 
counting. Demars  v.  Hudon  [Mont.]  82  P. 
952.- 

Loan:  Where  one  in  possession  of  money 
of  another  wrongfully  converts  it  to  his  own 
use,  tlie  conversion  may  be  waived  and  the 
transaction  treated  as  a  loan.  Courter  v. 
Pierson   [N.  J.  Law]    61  A.  81. 

45.  Jones  V.  Barrnm,  119  111.  App.  475. 
Right  of  action  for  malicious  interference 
with  business  does  not  survive  the  defenfl- 
fi  nt.      Id. 

10.     See  4  C.  L.  1684. 

47.  Municipality  not  liable  for  trespass 
of  a  horse  used  in  its  fire  department,  the 
maintenance  of  a  fire  department  being  a 
governmental  function.  Cunningham  v.  Se- 
Httle  [Wash.]  82  P.  143.  Board  of  education 
is  not  liable  in  its  corporate  capacity  tor 
torts  in  the  absence  of  statutory  provision. 
Board  of  Education  v.  Volk.  72  Ohio  St.  469, 
74  N.  E.  646.  Officers  of  the  state  agricul- 
tural society  are  not  liable  in  tort  for  false 
imprisonment.  Berman  v.  Cosgrdve  [Minn.] 
104  N.  W.  534. 

•48.  A  municipal  judge  having  jurisdiction 
to  enforce  all  ordinances  is  not  lirible  if  he 
erroneously  attempts    to   execute   a  void    or- 


dinance where  he  acts  in  good  faith.  Rush  v. 
Buckley   [Me.]    61  A.   774. 

49.  A  writ  in  legal  form  issued  by  a 
court  having  general  jurisdiction  of  the  sub- 
ject-matter is  a  protection,  though  the  or- 
dinance upon  which  it  is  based  is  void. 
Rush  V.  Buckley   [Me.].  61  A.   774. 

50.  Not  liable  even  upon  proof  from 
which  the  jury  might  find  negligence.  Ne- 
ville v.  Vlner,  115  111.  App.  364. 

51.  See   4  C.   L.   1684. 

."Sa.  Where  the  act  complained  of  Is  law- 
ful in  itself,  there  is  no  liability  for  injury 
resulting  unless  done  in  a  manner  or  under 
circumstances  which  amount  to  a  disregard 
of  the  rights  of  others.  Norfolk  &  W  R 
Co.  V.  Gee  [Va.]  52  S.  E.  572.  Where  a  "city 
in  the  exercise  of  its  municipal  power  graded 
a  street,  using  due  care  and  diligence  and 
not  encroaching  upon  the  property  of  the 
adjacent  lot  owner,  no  action  can  be  main- 
tained for  any  consequential  damage  to  the 
property.     Davi.>3  v.   Silverton   [Or.]    82   P    16 

53.  See   4   C.   L.    1684. 

54.  Where  a  municipality  and  a  telegraph 
company  using  a  highway  are  both  under  a 
duty  to  keep  such  highway  in  repair  they 
may  be  sued  jointly  for  neglect.  Birch  v 
Charleston  Light,  Heat  &  Power  Co  113  m' 
App.   229. 

.-W.  A  party  who  is  obliged  to  pay  a  Joint 
and  several  judgment  cannot  complain  in 
equity  that  there  was  collusion  between  the 
judgment  plaintiff  and  his  co-tort  feasor 
Wanack  v.  Michels,  114  111.  App.  631  lYhe/e 
a  railroad  company  gives  a  city  permission 
to  take  water  from  a  certain  private  well 
and  enters  into  a  contract  requiring  the  citv 
to  Indemnify  it,  it  is  a  joint  tort  feasor  and 
is  liable  for  damage  done.  Couch  v  Texas 
&    P.    R.    Co.    [Tex.]    90    S.    W.    860.      AVhere 
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in  place  and  time,  together  cause  the  injury,  each  is  jointly  and  severally  liable  for 
the  whole  injury."®  One  who  negligently  places  in  the  hands  of  another  or  author- 
izes the  use  by  another  of  a  dangerous  instrument  under  circumstances  that  he  lias 
reason  to  know  is  likely  to  result  in  injury  is  liable  to  one  injured.^'  The  rule  that 
where  two  or  more  contribute  by  their  wrongdoing  to  the  injui7  of  another,  such 
injured  person  may  recover  from  all  of  them  in  a  joint  action,  or  he  may  pursue  one 
of  them  and  recover  from  him,  in  which  case  the  one  thus  compelled  to  respond  is 
entitled  to  neither  indemnity  nor  contribution  from  those  who  with  him  caused  the 
injury,  does  not  apply  where  the  wrongdoer  who  was  compelled  to  respond  for  the 
injury  was  not,  as  between  the  wrongdoers  themselves,  a  wrongdoer  at  all,  and  re- 
covery by  the  injured  party  from  such  a  party  is  not  a  bar  to  an  action  by  him 
against  the  other  parties  to  the  wrong."' 

§  5.  Pleading  and  procedure  as  applied  to  specific  torts  is  elsewhere  discuss- 
ed.''* In  an  action  for  tort  it  is  not  necessary  to  allege  and  prove  nonpayment  of 
the  damages,""  such  payment  being  an  affirmative  defense.**  Where  one  is  injured 
hy  an  act  of  one  of  several  joint  fort  feasors,  it  is  not  necessary  in  an  action  against 
one  to  prove  that  the  particular  defendant  himself  did  the  act  which  resulted  in  the 
injury."^  In  an  action  to  recover  damages  for  a  tort,  a  counterclaim  arising  out  of 
tort  cannot  be  interposed.^'  It  is  not  necessary  that  plaintiff  prove  all  the  allegations 
of  the  complaint."*  The  defense  of  justification  in  actions  of  tort  must  be  specifically 
jileaded.""  At  common  law,  settlement  with  one  joint  tort  feasor  bars  recovery  against 
tlie  others,'*  and  where  separate  judgments  are  rendered  against  joint  tort  feasors,  a 
satisfaction  of  one  judgment  is  a  satisfaction  of  all,*^  but  the  entry  of  judgment 
against  one  does  not  preclude  plaintiff  from  proceeding  against  the  others."'  Where 
the  original  complaint  alleged  a  tort  committed  by  three  joint  tort  feasors,  it  is  not 
error  to  allow  it  to  be  amended  so  as  to  allege  committal  by  only  two."' 


tlastingr  is  so  negligently  done  as  to  cause 
injury  to  a  house  on  an  adjoining  lot,  all 
persons  engaged  therein  are  joint  tort  feas- 
ors. Page  V.  Dempsey  [N.  Y.]  77  N.  B.  9. 
"Where  damage  results  to  adjoining  properly 
■from  the  construction  of  a  building,  the  own- 
er and  the  contractor  are  hot  tort  feasors. 
Leppert  v.  Flaggs  [Md.]   60  A.   460. 

56.  V?here  several  riparian  owners  neg- 
ligently remove  water  from  a  stream,  thus 
causing  injury  to  a  lower  riparian  owner, 
they  are  jointly  and  severally  liable,  al- 
though the  acts  were  independent,  where  It 
is  difficult  to  prove  the  damage  done  by 
each.  Elkhart  Paper  Co.  v.  Pulkerson  [Ind. 
App.]  75  N.  E.  283.  Where  one  is  injured  in 
a  collision  of  two  trains  of  different  com- 
panies, due  to  concurrent  negligence,  the 
companies  are  jointly  and  severally  liable. 
Chicago,  etc.,  R.  Co.  v.  Marshall  [Ind.  App.] 
75  N.  E.  973.  Where  several  mine  owners 
discharge  refuse  into  a  stream  and  damage 
results,  one  sued  is  liable  for  the  total  dam- 
age in  the  absence  of  proof  of  the  damage 
caused  by  his  acts.  Upson  Coal  &  Min.  Co. 
v.  Williams.   7  Ohio  C.  C.    (N.   S.)    293. 

57.  A  parent  who  permits  his  twelve  year 
old  'son,  who  is  experienced  in  the  use  of 
fire-arms  and  has  been  habitually  careful, 
to  use  a  gun  is  not  liable  for  the  injury 
resulting  as  he  could  not  reasonably  antic- 
ipate such  injury.  Palm  v.  Ivorson,  117  111. 
App.  535.  „ 

.-58  Northern  Ohio  R.  Co.  v.  Akron  Canal 
&  Hydraulic  Co.,  7  Ohio  C.  C.   (N.  S.)   69. 


59.  See  Negligence,  6  C.  L.  748,  and  other 
tort  topics. 

80.  A  cause  of  action  is  fully  stated  when 
defendant's  wrong  and  the  resulting  dam- 
age are  alleged.  Howerton  v.  Augustine 
[Iowa]   106  N.  W.  941. 

61.  Under  Code  §  2629,  must  be  pleaded 
and  proved  by  defendant.  Howerton  v. 
Augustine   [Iowa]   106  N.  W.  941. 

62.  Where  three  men  were  engaged  in 
shooting  at  a  mark  in  violation  of  city  ordi- 
nance and  under  circumstances  which 
0 mounted  to  gross  negligence,  not  necessary 
to  prove  who  fired  the  shot  which  injured 
plaintiff.  Benson  v.  Ross  [Mich.]  13  DeL 
Leg.  N.  7,  106  N.  W.   1120. 

OS.  Roberts  v.  Jones,  71  S.  C.  404,  51  S. 
B.    240. 

64.  It  is  sufficient  if  enough  are  proven  to 
show  a  cause  of  action.  Chicago  Union 
Traction  Co.  v.  Shedd.  110  111.  App.  400. 

65.  Wliere  the  declaration  charges  un- 
lawful assault  and  battery,  defendant  can 
not  prove  self-defense  under  a  plea  of  not 
guilty.     Grabill  v.  Ren,  110  III.  App.  587. 

66.  Gilbert  v.  Timms,  7  Ohio  C.  C.  (N.  S.) 
253.  This  rule  is  not  abrogated  by  the  act 
of  April  8  1867  (§§  3162  to  3166.  Inclusive, 
Revised  Statutes),  for  the  relief  of  partners 
and  joint  debtors.     Id. 

67.  Parks  v.  New  York,  98  N.  Y.  S.  94. 

68.  Where  a  judgment  against  two  joint 
tort  feasors  is  reversed  as  to  one.  the  entry 
of  judgment  against  the  other  does  not  pre- 
clude   plaintiff   from   proceeding  against   the 
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TORTIOUS  INTERFERENCE  WITH  ANOTHER'S  CONTRAiCT. 
[Cbiticax.  Note.] 

Interference  with  contract  relations  is  involved  in  or  is  at  base  of  several  well 
known  causes  of  action,  such  as  the  old  action  for  enticement  of  servants  founded  on 
the  English  Statute  of  Laborers/"  under  some  circumstances  in  actions  for  planrif^r'^ 
and  actions  for  deceit/*  or  for  conspiracy  to  obstruct  and  ruin  one's  business/*  or 
actions  where  there  is  some  wrong  to  property  rights.''^  There  are  also  some  stat- 
utes creating  a  liability  either  ia  respect  to  enticement  of  any  servants,  or  particular- 
ly with  reference  to  agricultural  laborers.  Some  of  these  statutes  impose  criminal 
responsibility.^^ 

The  particular  subject  of  this  note  is  the  tort  liability  for  inducing  a  breach  of 
contract  relations  when  the  predicate  for  the  actions  before  mentioned  does  not 
exist.  The  cases  hold,  but  not  unanimously,  that,  for  maliciously  procuring  plaiutiu's 
employer  to  discharge  him,  an  action  lies.'*  It  is  not  an  essential  that  by  discharge 
a  legal  right  of  servant  against  master  be  violated, 'Mhough  there  must  be  discharge.^' 
There  need  be  no  agreed  compensation  or  wages'"  but  only  a  means  of  defermining 
the  value  thereof.'"  Speculative  loss  of  profits  from  the  cutting  off  of  prospects  of 
an  admittance  to  a  partnership  with  the  employer  will  not  be  reckoned  as  damages, 
but  knowledge  on  defendant's  part  that  such  expectations  existed  may  be  shown  on 
the  question  of  exemplary  damages,*'  whether  there  was  or  was  not  a  fixed  term  of 
service.*'  That  defendant,  however,  in  order  to  coerce  a  discharge,  withheld  prom- 
ised gratuities  from  the  employer,  or  broke  a  contract  with  him,  is  immaterial  to 
the  employee's  cause  of  action*'  except  as  evidence  of  malice.** 

This  doctrine  is  said  to  have  originated  in  the  case  of  Lnmley  v.  Gye,*"  and  ia 
ably  commented  upon  in  several  notes  which  follow.** 


one  as  to  whom  the  judg^ment  was  reversed. 
Parks  V.  New  York,  98  N.  Y.  S.  94. 

60.     OlweU  V.  Skobis  IWls.]  105  N.  W.  777. 

70.     See  16  A.  &  E.  Enc.  Law  [2d  Ed.]  1109. 

n.  See  16  A.  &  E.  Enc.  Law  [2d  Ed.]  1109; 
Lally  V.  Cantwell,  40  Mo.  App.  44. 

72.  Rice  V.  Manley,  66  N.  Y.  82,  23  Am. 
Rep.  30.  Actionable  if  done  in  fraud.  Ash- 
ley V.  Dixon,  48  N.  Y.  430.  Maliciously  and 
deceitfully  persuading  parties  not  to  accept 
a  machine  as  agreed.  Morgan  v.  Andrews, 
107  Mich.  33,  64  N.  W.  869. 

7S.  Lucke  v.  Clothing  Cutters  &  Trim- 
mers Assembly,  77  Md.  396,  26  A.  905,  39  Am. 
St.  Rep.  421,  19  L.  R.  A.  408.  Trade  agree- 
ments not  to  use  brick  made  by  plaintiff. 
Purlngton  v.  HlnchlitC,  219  111.  159,  76  N.  E. 
47. 

74.  Disturbing  tenant's  possession  so  as 
to  cause  him  to  abandon  possession  and 
landlord  to  lose  rent.  Aldridge  v.  Stuyve- 
.sant,  1  N.  T.  Super.  Ct.  [1  Hall]  235. 

75.  See  6  C.  L.  606,  607.  20  A.  &  E.  Enc. 
I^w.  [2d   Ed.]   182. 

76.  Chipley  v.  Atkinson,  23  Fla.  206,  1  So. 
934,  11  Am.  St.  Rep.  367.  Not  actionable  if 
without  force  or  fraud,  thougli  done  mali- 
ciously. Chambers  v.  Baldwin,  11  Ky.  Law 
Rep.  228,  91  Ky.  121,  15  S.  W.  57,  34  Am.  St. 
Rep.  165,  11  L.  R.  A.  545.  No  liability  except 
where  there  are  threats,  violence,  fraud,  false- 
hood, deception  or  benefit  to  the  person  in- 
ducing the  breach.  Boyson  v.  Thorn,  98  Cal. 
578    33  Pac.   492,    21  L.   R.  A.  233.     See,  also, 


the  cases  cited  hereafter  of  Carew  v.  Ruther- 
ford. 106  Mass.  1:  Walker  v.  Cronln,  107  Mass. 
555;  May  v.  Woods,  172  Mass.  11;  Moran  v. 
Dunphy,  177  Mass.  485.  Following  Lumley 
V.  Gye,  2  El.  &  B.  216,  In  holding  the  affirma- 
tive are  Walker  v.  Cronin,  107  Mass.  555; 
Jones  v.  Stanly,  76  N.  C.  355;  Haskins  v.  Roy- 
ster,  70  N.  C.  601,  16  Am.  Rep.  780.  See  later 
cases  cited  Torts,  §  1,  6  C.  L.  1700;  4  C.  L. 
1682;  2  C.  L.  1875.  See  note  to  Chambers  v. 
Baldwin,  11  L.  R.  A.  545,  generally  discussing 
the    recognition   of   such   a   cause   of   action. 

77,  78.  Chipley  v.  Atkinson,  23  Fla.  206 
1  So.  934,  11  Am.  St.  Rep.  367.  Neither  vol- 
untarily quitting  service  because  of  such 
attempts  nor  the  attempts  themselves  are 
actionable.     Id. 

79,  SO,  81.  Chipley  v.  Atkinson,  23  Fla 
206,   1   So.   934,    11   Am.   St.   Rep.    367. 

82.  Chipley  v.  Atkinson,  2S  Fla.  206  1  So 
934,  11  Am.  St.  Rep.  367.  But  it  is  error  in 
a  charge  to  ignore  the  fact  that  employment 
was  for  a  "long  time."     Id. 

83,  84.  Chipley  v.  Atkinson,  23  Fla,  206  1 
So.  934,  11  Am.  St.  Rep.  367.  Coercing'  a 
discharge  by  threatening  to  exercise  a  legal 
right  to  terminate  a  contract  with  the  em- 
Dloyer  is  not  actionable.  The  act  done  being 
legal,  the  motive  is  immaterial.  Raycroft 
V.  Tayntor,  68  Vt.  219,  35  A.  53,  54  Am  St 
Rep..   882,    33  L.   R,  A.   225.  " 

85.     2   El.   &   Bl.   216,    75    E.  C.  I4.   216    Bis- 

Cas.   Torts,    306.  '      ^• 

8«.      From    4   Mich.   L.    R.    58,    138,  by  Prof. 
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"TTie  'right  to  contract'  is  gradually  taking  on  more  definite  shape  by  the  deci- 
sions of  the  courts  in  controversies  between  employers  and  employees,  growing  out  of 
existing  labor  conditions,  and  arising  from  the  various  devices  resorted  to  by  one 
party  or  the  other  to  secure  and  maintain  a  position  of  advantage  over  the  other. 

"The  'right  to  contract,'  as  it  is  sometimes  termed,  includes  certain  rights  existing 
aside  from  the  rights  created  by  the  contract,  either  as  between  the  parties  to  the 
contract,  or  as  to  third  parties.  As  between  the  parties  to  the  relation,  ihere  are 
rights  existing  independent  of  the  contract,  or  before  it  is  entered  into, — such  as 
a  right  by  each  party  not  to  be  defrauded,  or  put  under  duress  or  undue  influence, 
by  the  other.  And  as  between  the  parties  to  the  relation  or  proposed  relation  and 
third  parties,  there  are  certain  rights  of  non-interference  by  such  third  parties,  which 
have  been  difficult  to  define.  These,  of  course,  can  conceivably  take  two  forms:  (1) 
Eight  to  exemption  from  such  interference  as  prevents  or  tends  to  prevent  the  for- 
mation of  the  contract;  and  (2)  Right  to  exemption  from  such  interference  as  in- 
duces or  tends  to  induce  a  breach  or  termination  of  the  contractual  relation  already 
entered  into.  These  latter  are  usually  divided  into  two  classes:  (A)  Contracts  of 
service,  and  (B)  contracts  other  than  for  service ;  and  the  first  of  these  may  be  divided 
into  (a)  contracts  of  service  for  a  definite  term,  or  (b)  those  terminable  at  the  will 
of  either  party.     The  controversies  have  been  largely  concerning  1,  A  (b),  and  B. 

"Judge  Cooley  in  his  work  on  Torts,  p.  338,  states  the  general  principle  under- 
lying these  rights  as  follows :  'It  is  part  of  every  man's  civil  rights  that  he  be  left  at 
liberty  to  refuse  business  relations  with  any  person  whomsoever,  whether  the  refusal 
rests  upon  reason,  or  is  the  result  of  whim,  caprice,  prejudice,  or  malice.  With  his 
reasons  neither  the  public  nor  third  parties  have  any  concern.  It  is  also  his  right 
to  have  business  relations  with  any  one  with  whom  he  can  make  contracts,  and  if  he 
is  wrongfully  deprived  of  this  right  by  others,  he  is  entitled  to  redress.  Thus  if  one 
is  prevented  by  the  wrongful  act  of  a  third  party  from  securing  some  employment  he 
has  sought,  he  suffers  a  legal  wrong,  provided  he  can  show  that  the  failure  to 
employ  him  was  the  direct  and  natural  consequence  of  the  wrongful  act.' 

"One  phase  of  the  question — the  right  to  have  an  existing  contractual  relation 
of  service,  though  terminable  at  will,  not  disturbed  by  a  third  person  without  justifi- 
able cause — ^has  been  carefully  dealt  with  in  a  recent  case.'*'     Quoting  Judge  Knowl- 


H.  L..   Wilgus,  Copyright   1905,  by  James  H. 
Brewster.    Trustee. 

87.  Berry  v.  Donovan,  188  Mass.  353,  74 
N.  B3.  603.  See,  also,  ante.  Torts,  §  1,  6  C. 
L.  The  facts  in  this  case  were:  "This 
is  an  action  of  tort,  brought  to  recover  dam- 
ages sustained  by  reason  of  the  defendant's 
malicious  interference  with  the  plaintifCs 
contract  of  employment."  Plaintiff  was  a 
shoemaker  employed  by  Goodrich  &  Co.  un- 
der a  contract  terminable  at  will,  and  had 
been  so  employed  for  nearly  four  years.  The 
defendant  was  the  representative,  and  a 
member,  of  the  Boot  &  Shoe  Makers'  Union. 
The  evidence  showed  that  he  caused  Good- 
rich &  Co.  to  discharge  the  plaintiff  greatly 
to  his  damage.  Shortly  before  the  discharge 
of  the  plaintiff,  a  contract  was  entered  into 
between  the  Union  and  Goodrich  &  Co., 
which  was  signed  by  the  defendant  for  the 
Union,  and  which  stipulated  that  "the  em- 
ployer agrees  to  hire  only  members  of  the 
Union  in  good  standing,  and  agrees  not  to 
retain  any  shoe  worker  In  his  employment 
after   receiving   notice    from    the   Union    that 


such  shoe  worker  Is  objectionable  to  the 
Union  on  account  of  being  in  arrears  for 
dues,  or  disobedience  of  Union  rules  or  laws, 
or  from  any  other  cause."  Plaintiff  was  not 
a  member  of  the  Union.  Soon  after  the 
contract  was  made  defendant  demanded  of 
Goodrich  that  the  plaintiff  be  discharged,  and 
the  evidence  tended  to  show  that  the  sole 
ground  for  the  demand  was  that  the  plaintiff 
was  not  a  member  of  the  Union  and  that  he 
persistently  declined  to  join  it  after  repeated 
suggestions  that  he  should  do  so.  At  the 
close  of  the  evidence  the  defendant  asked 
that  the  jury  be  instructed  that  the  con- 
tract with  Goodrich  &  Co.  was  valid;  that 
the  defendant  had  a  right  to  call  the  firm's 
attention  to  the  fact  that  they  were  violat- 
ing its  terms  by  keeping  the  plaintiff  em- 
ployed, and  Insisting  upon  an  observance 
of  the  contract  even  If  the  defendant  knew 
such  observance  would  result  in  plaintiffa 
discharge;  that  the  contract  was  a  jiretl- 
ficatlon  of  the  defendant's  acts;  and  that  he 
could  not  be  liable  unless  he  used  threats, 
intimidation,    slander,    or    unlawful    coercion 
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ton,  who  wrote  the  opinion — 'The  primary  right  of  plaintifE  [the  discharged  servant] 
to  have  the  benefit  of  his  contract  and  to  remain  undisturbed  in  the  performance  of  it 
is  universally  recognized.  Such  a  right  can  lawfully  be  interfered  with  only  by  one 
who  is  acting  in  the  exercise  of  an  equal  or  superior  right  which  comes  in  conflict  with 
the  other.  An  intentional  interference  with  such  a.right  without  lawful  justification 
is  malicious  in  law,  even  if  it  is  from  good  motives  and  without  express  malice.'*® 

"As  to  the  provisions  of  the  contract  by  which  the  employer  agreed  not  to  keep 
in  his  employment  any  shoe  worker  that  was  objectionable  to  the  Union  for  any 
cause,  it  is  said,  'Whatever  the  contracting  parties  may  do  if  no  one  but  themselves 
is  concerned,  it  is  evident  that,  as  against  the  workman,  a  contract  of  this  kind  does 
not  of  itself  justify  interference  with  his  employment  by  a  third  person  who  made  the 
contract  with  his  employer.*^  No  one  can  legally  interfere  with  the  employment  of 
another  unless  in  the  exercise  of  some  right  of  his  own,  which  the  law  respects.  His 
will  so  to  interfere  for  his  own  gratification  is  not  such  a  right.  *  *  *  If  the 
plaintiff's  habits  or  conduct  or  character  had  been  such  as 'to  render  him  an  unfit 
associate  in  the  shop  for  ordinary  workmen  of  good  character,  that  would  have  been 
a  sufficient  reason.  *  *  *  The  only  reason  for  procuring  his  discharge  was  his 
refusal  to  join  the  Union.'  Is  such  an  interference  unlawfiil  ?  Labor  unions  justi- 
fy it  as  a  kind  of  competition,  either  competition  among  laborers  themselves,  or  com- 
petition between  employers  and  employees.  Of  the  first  of  these  the  court  says :  Such 
competition  'would  justify  a  member  of  the  Union,  who  was  seeking  employment 
for  himself,  in  making  an  olfer  'to  serve  on  such  terms  as  would  result,  and  as  he 
Imew  would  result,  in  the  discharge  of  the  plaintiff  by  his  employer,  to  make  a  place 
for  the  newcomer.  Such  an  offer,  for  such  a  purpose,  would  be  unobjectionable.  It 
would  be  merely  the  exercise  of  a  personal  right,  equal  in  importance  to  the  plain- 
tiff's right.  But  an  interference  by  a  combination  of  persons  to  obtain  the  discharge 
of  a  workman  because  he  refuses  to  comply  with  their  wishes,  for  their  advantage, 
in  some  matter  in  wMch  he  has  a  right  to  act  independently,  is  not  competition. 
*  *  *  Inducing  a  person  to  join  a  union  has  no  tendency  to  aid  them  in 
such  competition.  Indeed,  the  object  of  organizations  of  this  kind  is  to  prevent 
such  competition,  to  bring  all  to  equality  and  to  make  them  act  together  in  a  common 
interest.' 

"As  to  the  second — the  competition  between  employers  and  the  employed, — in  the 
strict  sense,  this  is  hardly  competition.  'It  is  a  struggle  or  contention  of  interests 
of  different  kinds  which  are  in  opposition,  so  far  as  the  division  of  profits  is  concern- 
ed.' It  permits  'reasonable  efforts  of  a  proper  kind,  which  have  a  direct  tendency 
to  benefit  one  party  in  his  business  at  the  expense  of  the  other.  It  is  no  legal  objec- 
tion to  action  whose  direct  effect  is  helpful  to  one  of  the  parties  in  the  struggle  that 
it  is  also  directly  detrimental  to  the  other.'  The  gain  which  a  labor  union  may  ex- 
pect to  derive  from  inducing  others  to  join  it  'is  too  remote  to  be  considered  a  benefit 
in  business  such  as  to  justify  the  inflicting  of  intentional  injury  upon  a  third  person 
for  the  purpose  of  obtaining  it.  If  such  an  object  were  treated  as  legitimate,  and 
allowed  to  be  pursued  to  its  complete  accomplishment,  every  employee  would  be  forc- 
ed into  membership  in  a  union,  and  the  unions,  by  a  combination  of  those  in  different 
trades  and  occupations,  would  have  complete  and  absolute  control  of  the  industries 


to  or  against  plaintiff's  employer,  and  there- 
by induced  plaintiff's  discharge.  The  court 
refused  to  give  this  charge,  the  defendant 
excepted,     and    plaintiff    had    judgment    for 


SS.  Citing  Walker  v.  Cronin.  107  Mass. 
555-562;  Plant  v.  Woods,  176  Mass.  492-498' 
57  N.  E.  1011,  51  L.  R.  A.  339,  79  Am.  St  Rep' 
330;  Allen  v.  Flood  [1898]  App.  Cas.  1-18; 
Mogul   Steamship   Co.    v.   McGregor,    23    Q.    E." 
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of  the  country.  Employers  would  be  forced  to  yield  to  all  of  their  demands  or  go 
out  of  business.  The  attainment  of  such  an  object  in  the  struggle  with  employers 
would  not  be  competition  but  monopoly.  A  monopoly,  controlling  anything  which 
the  world  must  have,  is  fatal  to  prosperity  and  progress.  In  matters  of  this  kind  the 
law  does  not  tolerate  monopolies.  The  attempt  to  force  all  laborers  to  combine  into 
xmions  is  against  the  policy  of  the  law,  because  it  aims  at  monopoly.  It  therefore  does 
not  justify  causing  the  discharge,  by  his  employer,  of  an  individual  laborer  working 
under  a  contract.  '  *  *  *  Labor  unions  cannot  be  permitted  to  drive  men  out  of 
employment  because  they  choose  to  work  independently.  *  *  *  The  fact  that  the 
plaintiiFs  contract  was  terminable  at  will,  instead  of  ending  at  a  stated  time,  does  not 
affect  his  right  to  recover.  It  only  affects  the  amount  that  he  is  to  receive  as 
damages.'""  There  has  been  a  great  variety  of  opinion  and  much  conflict  upon 
cases  of  this  kind.  In  Allen  v.  Flood,  A.  C.  1,  the  House  of  Lords  with  an  extra- 
ordinary conflict  of  views,  and  contrary  to  the  opinion  of  the  majority  of  the  law  judg- 
es called  upon  to  advise  them,  held  that  'persuading  or  inducing  a  man  without  un- 
lawful means  (in  this  case  inducing  a  master  to  discharge  two  workmen  not  hired  for 
a  definite  period  of  time,  by  informing  the  employer  of  the  intention  of  all  of  the 
other  workmen  in  the  master's  employ  to  strike),  to  do  something  he  has  a  righttodo, 
though  to  the  prejudice  of  a  third  person,  gives  that  person  no  right  of  action  what- 
ever the  persuader's  motive  may  have  been.'  The  same  view  was  held  by  the  court 
of  appeals  of  New  York  in  a  decision  in  which  there  was  almost  as  great  a  variety  of 
opinion."^  In  the  later  English  cases,  what  was  supposed  to  be  the  rule  in  Allen  v. 
Flood  has  been  considerably  modified.  In  Quinn  v.  Leathern,"^  it  is  said,  'A  com- 
bination of  two  or  more,  without  justification  or  excuse,  to  injure  a  man  in  his  trade 
by  inducing  his  customers  or  servants  to  break  their  contracts  to  deal  with  him  or 
continue  in  his  employment,  is,  if  it  results  in  damages  to  him,  actionable;'  and  in 
tlie  later  case  of  Giblan  v.  National  Amalgamates,  etc.,  Union,^^  Eomer,  L.  J.,  said 
that  'a  combination  of  two  or  more  persons  without  justification,  to  injure  a  work- 
man by  inducing  employers  not  to  employ  him  or  continue  to  employ  him,  is,  if  it 
results  in  damage  to  him,  actionable,'  — relying  on  Quinn  v.  Leathern.  In  the 
recent  case  of  South  Wales  Miners'  Federation  v.  Glamorgan  Coal  Co.,°*  the  House 
of  Lords  has  removed  the  doubt  cast  upon  the  case  of  Lumley  v.  Gye"*  by  the  state- 
ments of  Lord  Herschell,  Lord  Macnaghten,  and  Lord  Shand,  in  Allen  v.  Flood,'"  by 
unanimously  affirming  flie  decision  rendered  in  the  Glamorgan  Coal  Co.  case  in  the 
court  of  appeal,'^  and  holding,  in  tlie  language  of  the  syllabus,  'it  is  unlawful,  in  the 
absence  of  legal  justification,  for  persons  to  combine  in  procuring  a  breach  of  contract 
bv  others,  and  the  absence  of  malice  or  sinister  or  indirect  motive,  and  the  desire,  in 
discharge  of  a  supposed  duty,  to  benefit  the  persons  induced  to  break  their  contracts, 
constitutes  no  defense  to  an  action  based  on  such  procurement.'     Lord  Chancellor 


Div  59S-613;  Reed  v.  Friendly  Soc.  [19021 
2  K.  B.  88-96;  Giblan  v.  National,  etc.,  Union 
[1903]  '2  K.  B.   600-617. 

89.  Curran  v.  Galen,  152  N.  T.  33.  46  N. 
E.   299.  57  Am.  St.   Rep.  496.   37  L.   B.   A.    802. 

90.  Citing  Moran  v.  Dunpliy.  177  Mass. 
485-487  59  N.  B.  126.  83  Am.  St.  Rep.  289. 
52  L  R  A.  116;  Perkins  v.  Pendleton,  99  Me. 
166-176  38  A.  96.  60  Am.  St.  Rep.  252;  Lucke 
V.  Clothing  Cutters'  Ass'n,  77  Md.  396  26 
A  505.  S9  Am.  St.  Rep.  421,  19  L,.  R.  A.  408; 
London  Guarantee  Co.  v.  Horn.  101  111.  App. 
355  206  111.  493,  69  N.  B.  526,  99  Am.  St.  Rep. 
185.  See,  also,  Chipley  v.  Atkinson,  23  Fla. 
206.  1    So.  934.  11  Am.  St.   Rep.   367. 


91.  Natipnal  Protective  Ass'n  v.  Cumming. 
170  N.  Y.  315. 

92.  Quinn  v.  Lathem   [1901]  App.  Cas.  495. 

93.  Giblan  v.  National  Amalgamates,  etc.. 
Union   [1903]   2  K.  B.  600. 

94.  South  Wales  Miners'  Federation  v. 
Glamorgan  Coal  Co.  [1905]  App.  Cas.  239,  74 
Law  J.   K.   B.   525. 

95.  Lumley  v.  Guy,  2  El.  &  B.  216,  22  Law 
J.   Q.  B.    463. 

96.  Allen  v.  Flood  [1898]  App.  Caa.  1,  1 
Mich.  L.   R.   28,   39. 

97.  Glamprgnn    Coal    Co.    v.    South    Wales 
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Halsbury,  and  Lords  Maenaghten,  James  of  Hereford,  and  Lindley,  delivered  opin- 
ions, each  taking  substantially  the  same  view.^'  On  t^e  question  of  advice.  Lord  Hals- 
bury  says:  'The  facts  in  this  case  show  nothing  in  the  nature  of  advice.'  Lord 
James  says:  'Can  it  be  lawful  to  advise  the  unlawful  breaking  of  a  contract  of 
service?  *  *  *  They  (the  defendants)  initiated,  they  directed,  and  they  gave 
orders,  *  *  *  they  induced  and  procured  the  workmen  to  break  their  con- 
tracts. *  *  *  The  commission  of  an  unlawful  act  places  them_  in  a  very  different 
position  from  that  occupied  by  a  person  whose  duty  it  is  to  offer  advice  to  one  who 
needs  to  be  guided  or  protected.'  Lord  Lindley  said :  'That  there  are  cases  in  which 
it  is  not  actionable  to  exhort  a  person  to  break  a  contract  may  be  admitted.  * 
But  the  so-called  advice  here  was  much  more  than  counsel ;  it  was  accompanied  by  or- 
ders to  stop,  which  could  not  be  disobeyed  with  impunity.'  This  shows  a  hesitancy  to 
state  a  rule  of  liability  as  broadly  as  does  Judge  Cooley,  for  the  'active  wrong,' 
where  he  says  the  wrongdoer  'is  always  responsible  for  the  conduct  which  he  counsels^ 
advises  or  directs,  and  for  whatever  naturally  results  from  his  counsels.'""  So,  too, 
it  perhaps  hardly  goes  as  far  as  Eead  v.  Friendly  Soc,  etc.,^  or  Holmes,  C.  J.,  in 
Moran  v.  Dunphy,^  where  persuading  by  malevolent  advice  is  equivalent  to  force 
or  fraud.  A?  to  the  word  'wrongfully,'  Lord  Lindley  said :  'To  break  a  contract 
is  an  unlawful  act.  *  *  *  Any  party  to  a  contract  can  break  it  if  he  chooses ; 
but  in  point  of  law  he  is  not  entitled  to  break  it  even  on  offering  to  pay  damages. 
*  *  *  Non-lawyers  are  apt  to  think  that  everything  is  lawful  which  is  not  crimi- 
nally punishable,  but  this  is  an  entire  misconception.'  In  the  Glamorgan  case'  the 
miners'  federation  claimed  there  was  a  duty  upon  it  to  advise  the  workmen  so 
as  to  protect  their  interests,  and  that  it  did  so  in  good  faith.  To  this  Lord  James 
replied:  'The  fact  that  their  motives  were  good  in  the  interests  of  those  they  moved 
to  action  does  not  form  any  answer  to  those  who  have  suffered  from  the  unlawful 
act;'  and  Lord  Lindley  said:  'A  legal  duty  to  do  what  is  illegal,  and  known  to  be 
BO,  is  a  contradiction  in  terms.'  As  to  'maliciously,'  it  was  admitted  there  was  no 
hatred  or  iU  wiU  exercised  or  existing  between  the  defendants  and  plaintiffs,  and 
Lord  James  says  it  'may  be  treated  either  as  an  unnecessary  averment,  or  as  being 
proved  by  inference  drawn  from  the  proof  of  the  act  being  wrongfully  committed ;' 
and  Lord  Lindley  says:  'When  all  that  is  meant  by  malice  is  an  intention  to  com- 
mit an  unlawful  act  and  to  exclude  all  spite  or  ill  feeling,  it  is  better  to  drop  the 
word  and  so  avoid  all  misunderstanding.'  Lord  Lindley  also  makes  some  pertinent 
and  sensible  remarks  on  the  subject  of  combination :  'It  is  useless  to  try  and  con- 
ceal the  fact  that  an  organized  body  of  men  working  together  can  produce  results 
very  different  from  those  which  can  be  produced  by  an  individual  without  assistance. 


Miners'  Federation,  72  Law  J.  K.  B.  893; 
Id.  [19031  2  K.  B.  545  [2  Mich.  L.  R.  305]. 
08.  Tlie  facts  in  South  Wales  Miners'  Fed- 
eration V.  Glamorgan  Coal  Co.  [1905]  App. 
Gas.  239,  74  Law  J.  K.  B.  525,  were:  The 
plaintiffs  were  mine  owners;  the  defendants 
■were  the  Miners'  Federation  and  individual 
members  of  it;  contracts  for  a  definite  term 
of  service  existed  between  certain  members 
of  the  Federation  and  the  mine  owners: 
the  Federation  directed  its  members  to  ob- 
serve certain  "stop  days,"  in  order  to  de- 
crease the  output  of  coal,  increase  the  price 
thereof,  and  indirectly  increase  their  own 
wages;  the  defendants  knew  of  the  existence 
of  the  contracts  of  service.  Plaintiffs  al- 
leged  defendants,    well    knowing    the    terms 


and  conditions  of  the  contracts,  wrongfully 
and  maliciously  procured  and  induced  the 
workmen  to  break  their  contracts.  The  dt- 
fendants  denied  this  and  alleged  that  they 
acted  in  the  bona  fide  belief  that  the  course 
of  action  advised  by  them  would  greatly 
benefit  both  the  plaintiffs  and  defendants 
and  that  the  latter  had  reasonable  justifi- 
cation and  excuse  for  their  acts.  (For  fuller 
statement  of  facts  see  2  Mich.  L.  R  305  ) 
rt  was  found  that  there  was  a  combination 
to  procure  a  number  of  persons  to  break  the 
contract,  that  this  was  done,  and  serious 
damage   resulted. 

99.     Cooley,    Torts    [2d    Ed.]    p.    65. 

1.     Read   v.    Friendly    Soc.    [1902]    2    K.    B 
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Moreover,  laws  adapted  to  individuals  not  acting  in  concert  with  others  require  modi- 
fication and  extension  if  they  are  to  be  applied  with  effect  to  large  bodies  of  persons 
acting  in  concert.  The  English  law  of  conspiracy  is  based  upon  and  justified  by  this 
undeniable  truth.'*  In  the  United  States,  it  is  often  said  that  what  one  person  may 
lawfully  do,  two  or  more  may  agree  to  do  jointly  without  liability,  but  the  cases  are 
not  entirely  consistent  with  one  another."  In  Massachusetts  these  questions  have  in 
•recent  years  been  more  fully  and  carefully  considered  by  the  supreme  judicial  court 
than  in  any  of  the  other  states,  and  the  decision  here  commented  upon*  was  already 
fairly  involved  in  what  has  been  said  before."' 


TowAOE,  see  latest  topical  index. 
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§  1.  Creation,  Orsanizatlon,  Statns,  and 
Bonndaries   (ITOO). 

§  2.  General  Powers  and  ISxercIse  Thereof 
(1710). 

§  3.     Property    (1710). 


§  4.  Contracts   (1710). 

§  5.  Officers  and   Bmployes    (1711). 

§  6.  Fiscal   Management    (1712). 

§  7.  Claims    (1712). 

§  8.  Actions  by  and  Against    (1712). 


Matters  common  to  all  municipal  corporations  are  elsewhere  treated.* 
§   1.     Creation,  organization,  status,  and  boundaries." — ^A  boundary  line  dif- 
fering from  the  calls  of  the  charter  may  be  established  by  acquiescence.^"    In  New 


3.  Moran  v.  Dunphy,  177  Mass.  485.  See, 
also.  May  v.  Wood,  172  Mass.  11. 

3.  South  Wales  Miners'  Federation  v. 
Glamorgan  Coal  Co.  [1905]  App.  Cas.  239, 
74  Law   J.  K.   B.   525. 

4.  Tills,  perhaps,  was  implied  in  Qulnn 
V.  Leathern  [1901]  App.  Cas.  495,  but  has 
been  considered  inconsistent  with  Allen  v. 
Flood  (1898]   App.  Cas.   1. 

5.  See  Bohn  Mfg.  Co.  v.  HoUis.  54  Minn. 
223,  55  N.  W.  1119,  40  Am.  St.  Rep.  319,  21 
L.  R.  A.  337;  Jackson  v.  Stanfleld,  137  Ind. 
592.  615,  36  N.  E.  345,  37  N.  E.  14;  Ertz  v. 
Produce  Exch.,  79  Minn.  140,  79  Am.  St.  Rep. 
433,  48  L.  R.  A.  90;  Howard  v.  Toughiogheny. 
etc..  Coal  Co.,  11  Wis.  545,  55  L.  R.  A.  828; 
National  Protective  Ass'n  v.  Gumming.  170 
N.  Y.  314.  88  Am.  St.  Rep.  648;  West  Virginia 
Transp.  Co.  v.  Standard  Oil  Co.,  50  W.  Va. 
611,  40  S.  E.  591,  88  Am.  St.  Rep.  895;  State 
V.  Van  Pelt.  136  N.  C.  633,  49  S.  E.  177;  Mar- 
tell  V.  White,  185  Mass.  255,  69  N.  E.  1085, 
102    Am.    St.    Rep.    341. 

6.  Berry  v.  Donovan,  188  Mass.  353,  74 
N.    E.    603. 

7.  In  Carew  v.  Rutherford,  106  Mass.  1. 
Judge  Chapman  held  that  a  conspiracy  against 
a  person  to  obtain  money  from  him  which 
he  was  under  no  legal  liability  to  pay,  by  in- 
ducing his  workmen  to  leave  him,  and  by 
deterring  others  from  entering  his  employ- 
ment, or  by  threatening  to  do  this  so  that 
he  is  induced  to  pay  the  money,  is  illegal, 
and  actionable.  In  Walker  v.  Cronin,  107 
Mass.  555.  Judge  Wells  held  on  demurrer 
that  a  court  alleging  the  defendant  wilfully 
Induced  workmen  to  leave  plaintiff's  employ- 
ment, and  others  who  were  about  to  enter 
it  to  abandon  it,  stated  a  cause  of  action. 
In  May  v.  Woods,  172  Mass.  11,  on  14,  Mr. 
Justice  Holmes,  in  dissenting  to  the  ruling 
of  the  majority  on  a  demurrer  as  to  what 
■svere    essential    allegations    in    such    cases. 


said,  ""  regard  it  as  settled  in  this  Common- 
wealth, and  rightly  settled,  that  an  action 
will  lie  for  depriving  a  man  of  custom,  that 
is,  possible  contracts  as  -well  when  the  re- 
sult is  effeoted  by  persuasion  as  when  It 
Is  accomplished  by  fraud  or  force.  If  the 
harm  is  effected  simply  from  malevolence, 
and  without  some  justiflable  cause,  such 
as  competition  in  trade," — citing  several 
earlier  Massachusetts  cases.  In  Plant  v. 
Woods.  176  Mass.  492.  79  Am.  St.  Rep.  330, 
it  was  held  by  Hammond,  J.  (Holmes,  J. 
dissenting),  that  "a  general  scheme  on  the 
part  of  a  labor  union  to  compel  the  members 
of  another  union  to  desert  it  and  become 
members  of  the  former,  and  if  necessary 
to  that  end  to  threaten  employees  and  cause 
them  to  believe  there  would  be  trouble  and 
strikes  or  boycotts  if  they  continue,  unless 
they  abandon  their  own  union  and  join  the 
other,  is  unlawful  and  may^  be  enjoined, 
and  it  is  not  material  that  no  violence  has 
been  resorted  to."  And  in  Moran  v.  Dunphy, 
177  Mass.  485,  Holmes,  C.  J.,  himself  said, 
"Maliciously  procuring  the  discharge  of  a 
servant,  "whether  accomplished  by  intimida- 
tion, slander  or  malevolent  advice  is  ac- 
tionable. Maliciously  and  without  justifi- 
able cause  to  induce  a  third  person  to  end 
his  employment,  whether  the  inducement 
be  false  slanders  or  successful  persuasion 
is  an  actionable  tort."  This  is  the  same 
principle,  though  the  reverse  in  application, 
as  the  decision  in  Berry  v.  Donovan,  188 
Mass.  353,  74  N.  E.  603.  The  opinion  con- 
tains pretty  full  references  to  the  cases  upon 
the  subject  For  criticism  of  Allen  v.  Flood, 
see  1  Mich.  L.  R.  28,  and  for  a  short  history 
of  such  actions,  see  2  Mich.  L.  R.  305. 

8.  See  Municipal  Corporations,  6  C.  L.  714. 

9.  See   4  C.  L.   1685. 

10.  Where    a    line    has    been    located,    es- 
tablished,  and  treated  for  a  long  period  of 
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Hampshire,  disputed  boundary  lines  between  towns  are  established  by  the  supreme 
court  or  a  committee  appointed  for  that  purpose.^^  The  decision  of  such  committee 
is  finaP^  in  the  absence  of  legal  error.^'  In  Pennsylvania,  in  proceedings  relative  to 
the  division  of  townsliips,  the  inhabitants  have 'a  natural  right  to  a  hearing  before  the 
commissioners.**  It  is  the  duty  of  the  eonunissioners  to  view  the  proposed  division 
line,*'*  and,  where  they  have  reported  in  favor  of  division  according  to  a  line  gpecifi- 
cally  described  in  the  petition,  their  report  cannot  be  objected  to  because  of  descrip- 
tive words  added  which  do  not  produce  a  variance  between  the  petition  and  report.*' 

§  2.  General  powers  and  exercise  thereof." — A  town  or  township  is  an  insti- 
tution of  the  state  and  possesses  such  powers  as  are  expressly  delegated  to  it  or  are  to 
be  reasonably  implied  therefrom,*^  and  no  others.*"  It  may  exercise  police  power 
within  its  territoj-y.-"  Where  a  town  ceases  to  exist,  privileges  granted  by  ordinances, 
which  do  not  specify  the  period  for  which  they  are  to  exist,  terminate."* 

§  3.     Property.-^ 

§  4.  Contracts."^ — A  town  can  make  only  such  contracts  as  it  is  expressly 
granted  power  to  make,  or  as  are  incident  to  powers  granted,  or  are  essential  to  the 


yeara  as  the  correct  boundary  between 
towns.  Town  of  Bath  v.  Haverhill  [N.  H.] 
03  A.  307.  Evidence  insufficient  to  justify 
a  linding-  that  a  line  had  long  been  recog- 
nized  and   acquiesced    In.     Id. 

11.  It  is  the  duty  of  the  committee  ap- 
pointed under  Pub.  St.  1901,  c.  52,  §  6,  to 
establish  a  disputed  boundary  between  towns 
not  only  to  determine  the  location  of  the 
line  but  to  mark  it  upon  the  ground  (Town 
of  Bath  V.  Haverhill  [N.  H.]  63  A.  307),  and 
having  done  so,  upon  a  return  of  their  report 

,a  motion  for  judgment  thereon  would 
raise  the  question  whether  there  was  legal 
error  in   their  proceedings   (Id.). 

12.  Under  Pub.  St.  1901,  o.  52.  §  6,  the 
findings  of  a  committee  appointed  to  es- 
tablish a  disputed  boundary  line  between 
towns  is  conclusive  in  the  absence  of  legal 
error.  Town  of  Bath  v.  Haverhill '[N.  H.] 
63  A.  307. 

13.  If  their  conclusion  involves  error  of 
law  it  may  be  rejected,  or  if  sufficient  facts 
appear  to  sho'wr  tlie  location  of  the  legal 
boundary  at  the  point  in  dispute,  a  decree 
may  be  made  on  the  report.  Town  of  Bath 
v.  Haverhill  [N.  H.]  63  A.  307.  Under  Pub. 
St.  1901,  c.  52,  §  6,  providing  for  the  establish- 
ment of  disputed  boundary  lines  between 
towns,  the  decree  pronounced  by  the  court 
and  not  the  findings  of  fact  made  by  triers 
is  tlie  final  decision.     Id. 

14.  Under  Act  April  15,  18S4,  P.  L.  537,  it 
ia  the  duty  of  the  commissioners  to  give 
notice.  Stowe  Tp.  Division,  2.3  Pa.  Super.  Ct. 
285.  Act  April  28,  1899.  P.  U  104,  is  not  re- 
pugnant to  Act  April  15,  1834,  P.  L.  537,  nor 
is  there  anything  in  the  nature  ot  a  town- 
ship of  the  first  class  which  prevents  di- 
vision in  the  mode  prescribed  by  general 
law.     Id. 

15.  It  is  presumed  that  tliey  have  per- 
formed their  duty  unless  the  contrary  ap- 
peals from  the  record.  Stowe  Tp.  Division, 
23  Pa.  Super.  Ct.  285. 

10.  Stowe  Tp.  Division,  23  Pa.  Super.  Ct. 
386. 

17.  See  4  C.  L.   1686. 

18.  Under  the  Act  of  April  28.  1899,  P.  L. 
104,  a  township  of  the  first  class  has  poiver 


to  fix  the  inaxlinuiii  rate  of  speed  for  antu- 
mobiles  imd  bicycles.  This  power  is  not 
suspended  by  Act  April  23,  1903,  P.  L.  268, 
permitting  a  maximum  speed  of  20  miles 
per  hour  outside  of  cities.  Radnor  Tp.  v. 
Bell,  27  Pa.  Super.  Ct.  1.  Ordinance  fixing 
the  maximum  speed  at  10  miles  per  hour 
held  not  unreasonable.  Id.  Under  Rev. 
Codes  1899,  §  1115a,  relating  to  the  pur- 
chase of  road  graders  by  township  boards, 
the  board  may  purchase  a  grader  or  other 
road  machinery  on  its  own  motion  without 
previous  authorization  or  petition  by  the 
freeholders  or  voters.  Bank  of  Park  River 
V.  Norton  [N.  D.]  104  N.  W.  525.  Under  Rev. 
Codes  1899,  S  1115a,  providing  that  a  town- 
ship board  may  purchase  road  machinery 
"on  credit  or  otherwise,"  the  board  may 
purchase  such  machinery  and  order  payment 
out  of  the  general  fund  in  certain  cases 
instead  of  by  taxation.  Id.  Where  under 
Rev.  Laws  c.  48.  §§  54,  56,  county  commis- 
sioners .accept  a  relocated  street,  it  has  no 
effect  upon  the  rights  of  the  town  to  insist 
upon  the  work  being  done  to  the  satisfaction 
of  the  selectmen.  Town  of  Wellesley  v.  Nor- 
folk  County   Com'rs    [Mass.]    75   N.   E.   725. 

19.  Under  Comp.  Laws  §§  2407,  2410,  2413, 
boards  of  respective  townships  Into  which 
a  single  township  has  been  divided  may  not 
agree  that  one  shall  pay  the  other  a  sum  of 
money  spent  on  highways  in  one  township 
in  excess  of  what  was  spent  in  the  other. 
North  Allis  Tp.  v.  Allis  Tp.  [Mich.]  12  Det. 
Leg.  N.  657,  105  N.  W.  139. 

SO.  A  township  has  power  to  make  rules 
and  regulations  relative  to  the  transfei 
to  and  from  and  the  quarantine  of  patients 
m  the  contagious  hospital  ot  a  city  located 
within  its  boundaries.  City  of  Allentown  v. 
Wagner,    27    Pa.    Super.    Ct.    485. 

21.  Where  a  town  is  merged  in  a  city 
a  license  to  occupy  its  streets  for  telephone 
purposes  ceases  ajid  the  territory  falls  with- 
in   the    ordinance    of    the    city    into    which    it 

'r^T,^,'"',-*,'''-  ^""'^'Ble  V.  Chicago  Telephone  Co 
LIll.]    n   N.   B.    345. 

22.  See  4  C.  L.  1686. 

23.  See  4  C.  L.  1686.  See,  also.  Public 
Contracts,   0   C.    L.    1109. 
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objects  and  purposes  of  the  corporation.^*  A  contract  binding  against  it  may  be  im- 
plied.^ Its  contracts  must  be  based  on  a  sufficient  consideration.""  Where  a  town 
voted  a  railroad  aid  subscription,  the  making  of  a  contract  to  pay  such  subscrip- 
tion was  not  necessary  to  entitle  the  railroad  to  recover  on  compliance  with  the  terms 
of  the  vote.^'  It  is  liable  in  damages  for  breach  of  its  contracts.-*  Money  paid  a 
town  under  a  contract  which  the  coimcil  has  no  power  to  make  is  without  considera- 
tion and  may  be  recovered.-'  It  is  not  relieved  from  liability  on  notes  it  is  authoriz- 
ed to  issue  because  the  money  raised  for  their  payment  has  been  expended  for  other 
purposes.'" 

§  5.  Officers  and  employ es.^'^ — A  township  trustee  is  but  a  special  agent  of  the 
township  with  limited  statutory  authority."'  Persons  who  deal  with  him  as  such 
agent  are  charged  with  notice  of  the  extent  of  that  authority."'  The  township  cannot 
be  boimd  by  estoppel  or  otherwise  by  his  acts  beyond  such  limited  authority."*  A 
town  is  not  liable  for  the  negligence  of  its  agent  in  doing  an  act  in  his  capacity  as 
a  public  officer  in  the  performance  of  his  duty,""  nor  for  damage  due  to  a  danger- 
ous condition  resulting  from  sixch  act  and  natural  causes  combined."*  In  Pennsyl- 
vania the  system  of  accounting  of  township  oificers  is  entirely  statutoi-y  and  consists 
of  a  settlement  in  the  iirst  instance  with  the  township  auditors  with  a  right  of  ap- 
peal to  the  common  pleas."'  Further  appeal  is  allowed  only  as  prescribed  by  law*' 
and  upon  a  question  properly  saved."*  Where  allowed  it  must  be  taken  within  the 
period  prescribed,*"  in  the  absence  of  a  showing  that  the  settlement  was  procured  by 
fraud.*^ 


24.  Under  a  power  to  conduct  and  maintain 
a  poor  farm  it  may  not  contract  to  furnish 
for  a  specified  period  a  certain  quantity  of 
farm  produce,  whetlier  it  is  produced  on 
tlie  poor  farm  or  not.  Staples  v.  Walmsley 
(K.   I.]    61  A.    141. 

25.  Wiiere  town  supervisors  are  required 
to  provide  for  tlie  support  of  the  poor  and 
have  no  regular  physician  to  attend  Its  pau- 
pers, and  a  pauper  requires  Immediate  medi- 
cal attendance,  a  physician  who  renders 
such  services  may  recover  compensation  from 
the  town,  though  he  had  not  been  requested 
by  the  authorities  to  attend  the  patient. 
Robbing  v.  Homer   [Minn.]   103  N.  W.  1023. 

26.  The  contribution  of  others  to  a  rail- 
road as  a  public  work  beneficial  to  the  in- 
habitants of  the  town  and  the  public  Is  a 
sufficient  consideration  for  a  town  subscrip- 
tion.    Paige   v.    Rochester,    137    F.    663. 

37.     Paige    v.    Rochester,    137    F.    G63. 

2S.  Where  it  agrees  to  construct  a  high- 
way in  consideration  of  money  advanced, 
and  after  payment  of  the  sums  agreed  upon 
abandons  the  contract.  Valley  Falls  Co.  v, 
Taft   [R.   I.]    61  A.    41.  ^,    „,    . 

29.  Valley  Falls  Co.  v.  Taft  [R.  I.]  61  A. 
41. 

30.  A  town  authorized  to  expend  a  cer- 
tain amount  of  money  for  a  certain  purpose 
and  to  issue  its  notes  in  payment  thereof 
cannot  avoid  liability  on  a  judgment  on 
the  notes  by  the  fact  that  it  has  borrowed 
the  full  sum  authorized  and  expended  the 
money.     McKie   v.    Rose,    140    F.    145. 

31.  See  4  C.  L.  16S7.  See,  also.  Officers 
and   Public    Employes,    6    C.    L.    S41. 

32.  Indiana  Trust  Co.  v.  Jefferson  Tp. 
[Ind.  App.]  77  N.  E.  G3.  Where  a  township 
trustee  has  money  in  his  hands  available 
for  a  specified  use,  he  has  not  authority  to 
plunge  the  township  into  debt.     Id. 


33.  Indiana  Trust  Co.  v.  Jefferson  Tp. 
[Ind.    App.]    77    N.    E.    63. 

34.  Indiana  Trust  Co.  v.  Jefferson  Tp. 
[Ind.  App.]  77  N.  E.  63.  Acts  1897,  p.  323, 
c.  144,  providing  for  the  approval  by  an 
advi.sory  board  of  warrants  issued  by  town- 
ship trustees,  was  not  intended  to  enlarge 
their  powers  In  respect  to  the  issuing  of 
warrant.s  and  render  the  township  liable 
on  a  warrant  approved  by  it  but  issued 
without  authority.     Id. 

35.  Highway  agent  repairing  a  highway 
under  the  directions  of  the  town  selectmen. 
Wheeler  v.   Gilsum    [N.  H.]    62  A.   597. 

36.  A  town  Is  not  liable  for  a  nuisance 
created  by  its  highway  agent  who  acting 
under  the  direction  of  the  selectmen,  for 
the  purpose  of  dmining  a  higliway,  negli- 
gently blows  up  ice  in  a  river.  Wheeler  v. 
Gilsum    IN.   H.]    62  A.   597. 

37.  No  appeal  lies  from  the  common  pleas 
to  tlie  supreme  court.  Lower  Merion  Tp. 
V.   Cline    [Pa.]    61   A.    77. 

38.  Under  Act  May  11,  1901,  P.  L..  1S5, 
providing  for  appeals  in  such  cases,  the 
appellate  court  can  consider  only  fatal 
defects  or  irregularities  apparent  on  the 
face  of  the  record  proper,  or  some  ruling 
or  decision  upon  a  question  of  law  duly  ex- 
cepted to.  Dunmore  Borough  School  Dist. 
V.  Wahlers,  28  Pa.  Super.  Ct.  35.  Where  an 
appeal  is  allowed  nunc  pro  tunc  by  tlie 
common  pleas  under  the  Act  of  May  11,  1901, 
P.  L.  1S5,  after  the  statutory  period  has 
elapsed  and  tlie  order  allowing  it  is  excepted 
to,  the  question  is  reviewable  in  the  supreme 
court.     Id.,   28  Pa.   Super.  Ct.   39. 

39.  Under  Act  April  15,  1834,  §  104,  P.  L. 
537,  relative  to  appeals  from  the  settle- 
ment   of    accounts    of    township    officers,    an 
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§  6.     FiscaJ  management.*^ — A  town  may  reimburse  public  officers  for  expendi- 
tures made  in  good  faith  in  a  matter  in  which  the  town  has  a  corporate  right,  duty, 
or  interest"     Appropriations  can  be  made  only  where  there  are  funds  available. 
In  Illinois  there  are  two  complete  codes  of  law  applying  to  road  and  bridge  taxes. 

§  7.  Claims.*"— A  board  of  town  auditors  may  be  compelled  to  perform  duties 
imposed  upon  them  by  statute  relative  to  the  auditing  and  filing  of  claims.*'  A 
township  is  not  liable  for  invalid  charges  made  by  its  treasurer  in  the  collection  of 
a  tax  where  it  never  received  such  charges.**  Where  bonds  are  issued  for  the  purpose 
of  funding  outstanding  warrant  indebtedness,  the  warrants  for  the  payment  of  which 
the  bonds  were  issued  become  merged  in  the  bonds  and  the  funds  realized  from 
the  sale  of  the  bonds  is  a  special  trust  fund  for  their  payment  which  cannot  be  used 
for  any  other  purpose,*'  and  until  such  bonds  are  sold,  payment  of  the  warrants  is 
necessarily  suspended."^"  The  proceedings  in  the  court  by  which  the  validity  of  the 
warrants  is  determined,  and  the  amount  and  terms  of  the  bonds  approved  and  au- 
tiiorized,  is  in  the  nature  of  a  decree  or  judgment.**  If  the  sale  of  the  bonds  should 
be  unreasonably  delayed  and  the  payment  of  the  warrants  unreasonably  postponed, 
any  interested  party  may  maintain  an  action  to  vacate  the  proceedings  by  which  the 
bonding  was  authorized  and  to  cancel  the  bonds,'^  but  until  such  proceedings  are 
taken,  no  action  can  be  maintained  upon  the  warrants.*' 

§  8.  Actions  by  and  against.'^* — A  town  is  within  a  statute  providing  that 
any  person  who  has  sustained  injury  by  reason  of  breach  of  duty  of  a  public  officer 
may  maintain  action  on  his  official  bond  where  provision  is  not  made  by  law  for 
prosecution  of  actions  on  such  bond.**  Under  statutes  providing  that  a  town  shall 
pay  for  damage  done  by  dogs  and  recover  in  an  action  on  the  case  from  the  owner  of 
the  dog,  it  is  essential  to  allege  and  prove  that  statutory  requirements  have  been 
complied  with.*'    Allegations  not  prescribed  by  the  statute  are  improper.*'     The  ae- 


Issue  framed  and  submitted  to  the  jury  Is 
not  In  all  cases  indispensable,  and  if  no  ex- 
ception Is  taken  to  tlie  refusal  ot  an  issue. 
the  question  cannot  be  raised  on  appeal  by 
a  mere  general  exception  to  the  judgment. 
Dunmore  Borough  School  Dist.  v.  Wahlers, 
28   Pa.   Super.   Ct.   35. 

40,  41.  Dunmore  Borough  School  Dist.  v. 
"Wahlera,  28  Pa.  Super.  Ct.  39. 

42.  See   4  C.   L.    1687. 

43.  In  Massachusetts,  towns  have  an  in- 
terest In  shade  trees  in  public  places  and 
may  reimburse  a  tree  warden  for  expendi- 
tures made  in  attempting  to  prevent  the 
use  of  trees  in  highways  for  the  support  of 
guide  boards.  Hixon  v.  Inliabitants  of  Shar- 
on   tMass.1    76   N.    E.   909. 

44.  In  mandamus  to  compel  an  advisory 
board  of  a  township  to  make  an  appropria- 
tion for  a  certain  purpose,  it  must  appear 
I'rom  the  complaint  that  there  are  funds 
from  which  the  appropriation  can  be  made. 
Advisory  Board  of  Harrison  Tp.  v.  State 
[Ind.]    76    N.    E.    986. 

45.  Under  Kurd's  Rev.  St.  1903,  c.  121, 
§  119,  in  townships  having  the  labor  system, 
the  original  certificate  of  the  highway  com- 
missioners must  be  filed  with  the  county 
clerk,  and  under  §  16,  in  townships  having 
the  cash  system,  the  certificate  is  to  be  de- 
livered to  the  town  clerk  who  certifies  the 
items  of  levy  to  the  county  clerk  to  be 
extended  as  other  taxes.  People  v.  Kan- 
kakee &  S.  W.  R.  Co.,  218  111.  588,  75  N.  E. 
10«3.     A  certificate  of  highway  commission- 


ers showing  the  percentage  of  levy  for  road 
and  bridge  tax,  but  not  showing  the  total 
amount  required  nor  the  amount  required 
tor    cash    purpose    Is    sufficient.     Id, 

46.  See  4  C.  L.   1688. 

47.  To  make  out  and  file  with  the  town 
clerk  the  certificate  and  rejection  of  a  claim 
ah  required  by  Laws  1890,  p  1235,  §  162, 
amended  by  Laws  1897,  p.  619,  c.  481.  People 
v.  Page,  105  App.  Div.  212.  94  N.  Y.  S.  660. 
Certificate  and  abstract  of  allowed  and  dis- 
allowed claims  held  to  constitute  the  ab- 
stract required  by  Laws  1890,  p.  1235,  c. 
569,  §  170,  though  filed  with  the  town  clerk 
and  did  not  fulfill  the  requirements  of  §  162 
relative  to  wholly  rejected  claims.     Id. 

48.  Godkln  v.  Doyle  Tp.  [MIch.l  106  N. 
W.     882. 

49.  50,  51,  52,  53.  De  Roberts  v.  Cross 
[Okl.]  82  P.  735. 

54.  See.4  C.  L.  1689. 

55.  May  sue  on  the  bond  of  the  county 
treasurer  running  to  the  county  to  recover 
"lS"f^  appropriated  to  the  town  which  that 
official  has  not  paid  over.  Town  of  Ulvsses 
V.   Ingersoll,   182  N.   T.    369,   75  N    B    225 

56.  That  the  council  drew  its  order  on 
the  treasurer  to  the  owner  of  sheep  killed 
<ifter  he  had  brought  himself  within  the  terms 
of  the  statute  providing  for  the  recoverv 
Town  of  Richmond  v.  James  [R.  I  1  61    A    Hi 

57.  Gen.  Laws  1896.  c.  Ill,  §  7  makV^ 
no  provision  for  notice  of  the  claim  ^  thp 
^m^s  CR.  i!^%lT  54^°"'^    °'   Blchmona^! 
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tion  Bouads  in  tort  and  not  on  contract.^*    Several  towns  may  be  joined  only  where 
they  are  jointly  liable.'"' 

TBADE   MAKKS  AND  TKADE   NAMES. 


i  1.  DeflnMlon,  and  Words  or  Symbols 
ATailable   (1712>. 

S  3.  AcqaisUIon,  Transfer,  and  Abandon- 
ment   (1713). 


§  3.  Infringement  and  Unfair  Competition 
(1714). 

§  4.     Remedies  and  Procedure  (1716). 

§  5.  Statutory  Registration^  Regulation* 
and  Protection   (1717). 


§  1.  Definition,  and  words  or  symbols  availaUe."" — The  function  of  a  trade 
mark  is  to  distinguish  the  products  of  a  manufacturer  or  the  objects  of  commerce, 
and  to  point  out  distinctively  the  origin  or  ownership  of  the  article  to  which  it  is 
afiBxed,*^  while  a  name  importing  corporate  existence  may  be  a  mere  trade  name.*^ 
No  one  can  acquire  the  exclusive  right  to  call  any  article  by  a  common  name  which 
appropriately  designates  it,"'  although  expressed  in  a  foreign  language,"*  but  an  ar- 
bitrary, composite  name  may  constitute  a  valid  trade  mark,"^  and  a  geographical  and 
a  personal  name  combined  in  an  original  device  are  thus  available.""  As. a  general 
rule  a  color  cannot  be  monopolized  by  adoption."'  No  one  can  acquire  the  right  to 
use  the  arms  of  a  state  against  the  state  itself,  and  a  statute  prohibiting  such  use 
is  not  invalid  as  against  previous  users."^ 

§  2.  Acquisition,  transfer,  and  abandonment.^^ — Registration  under  the  trade 
mark  laws  must  be  accompanied  by  a  sufficiently  definite  description  of  the  trade 
mark,"*  and  will  give  no  rights  as  against  persons  previously  acquiring  the  right  to 
use  the  same  mark  or  name.'^ 

The  use  of  a  distinctive  name  will  confer  rights  upon  the  user,  but  such  use 
must  be  exclusive'^  and  distinctive,'"  and  must  be  applied  as  a  distinguishing  mark 


58.  The  town  is  subrogated  to  the  rights 
of  the  owner  of  the  sheep  Icilled.  Town  of 
Richmond  v.  James  [R.  I.]    61   A.  54. 

39.  The  commissioners  of  highways  of 
two  towns  are  not  jointly  liable  for  a  bridge 
over  a  drainage  ditch  between  the  towns 
constructed  by  drainage  commissioners  un- 
der Kurd's  Rev.  St.  1903,  c.  42.  §  115,  which 
provides  that  the  cost  of  such  bridges  shall 
be  paid  out  of  the  road  and  bridge  tax.  Un- 
ion Drainage  Dist.  Com'rs  v.  Highway 
Com'rs  of  Towns  of  Virgil  &  Cortland  [111.] 
77  N.   E.   71. 

e«.     See   4   a  li.   1689. 

61.  Bulte  ▼.  Igleheart  Bros.  [C.  C.  A.] 
137    F.    492. 

62.  "Artope  &  "Whitt  Company"  held  a 
trade  name  under  the  circumstances.  Whitt 
V.  Blount  [Ga.]   53  S.  E.   205. 

63.  "Mufflet"  held  not  preclusive  of  the 
word  "muffler"  In  connection  with  the  man- 
ufacture and  sale  of  goods.  Hygienic  Fleeced 
Underwear  Co.  v.  Way  [C.  C.  A.]  137  F.  592. 
The  words  "Elastic  seam"  or  "Stretchiseam" 
held  not  available  as  a  trade  mark.  Scriv- 
en  Co.  V.   Girard;  140  F.   794. 

64.  "Brassiere,"  meaning  brace,  used  In 
connection  with  a  corset  cover.  De  Bevoise 
Co.   V.   H.   &   W.   Co.    [N.   J.    Eq.]    60    A.    407. 

65.  66.  "Auburn  Lynn  Shoes"  held  a  valid 
trade  mark,  Auburn  being  the  name  of  a 
place  and  Lynn  a  surname.  Lynn  Shoe  Co. 
V.  Auburn-Lynn  Shoe  Co.  [Me.]  62  A,  499. 
See  6  Columbia  L.  R.   276. 

67.  Match  tips.  Diamond  Match  Co.  v. 
Saginaw   Match    Co.    [C.    C.    A.]    142    F.    727. 

6    Curr   L. — 108. 


68.     Commonwealth    v.    Sherman    Mfg.   Co.. 
189   Mass.    76,   75   N.   E.   71. 
60.     See   4    C.   L.    1691. 

70.  A  description,  "a  red  or  other  dis- 
tinctively colored  streak  applied  to  or  wov- 
en In  a  wire  rope,"  held  too  indefinite.  Les- 
chen    &    Sons    Rope    Co.    v.    Broderick    &    B. 

Rope  Co.,  201  U.  S.  166.  50  Law.  Ed. ;  Les- 

chen  &  Sons  Rope  Co.  v.  Macomber  &  W. 
Rope  Co.,  142  F.  289.  And  see  Dodge  Mfg. 
Co.  V.  Sewall  &  Day  Cordage  Co.,  142  F.   288. 

71.  Revere  Rubber  Co.  v.  Consolidated 
Hoof  Pad  Co.,  139.  F.  152.  Stock  of  cigar 
labels  which  had  been  used  merely  as  aa 
attractive  designation  of  any  kind  of  cigars 
were  purchased  and  used  in  other  states 
by  several  manufacturers  before  plaintiff's 
adoption  and  registration  thereof  in  New 
England.  Held  not  to  preclude  acquisition  of 
rights  by  plaintiff  in  New  England.  Cohen 
V.  Nagle   [Mass.]    76  N.   E.   276. 

72.  A  manufacturer  cannot  claim  rights 
in  a  name  used  simultaneously  by  several. 
Complainants  using  a  descriptive  geographi- 
cal trade  name  simultaneously  with  others, 
iield  not  entitled  to  its  exclusive  use.  Sie- 
gert  V.  Gandolfi.  139  F'.  917.  Where  several 
persons  had  used  a  word  upon  goods  prior 
to  plaintiff,  but  had  not  used  it  in  such  a 
-way  as  to  give  them  a  right  of  property 
therein,  and  had  abandoned  it.  this  did  not 
prevent  plaintiff  from  acquiring  the  right 
to  use  It  as  a  trade  name.  Cohen  v.  Nagle 
[Mass.]  76  N.  E.  276.  The  adoption  of  col- 
lated features  disclosing  a  differentiation 
whereby  a  product  Is  recognized  by  the  pub- 
lic will  be  protected.     Old  elements  used  by 
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to  goods  of  a  particular  style  or  quality  ;^*  and  mere  user  without  clear  proof  of  adop- 
tion and  use  as  such  \vill  not  give  exclusive  right.'^ 

The  protection  of  a  trade  mark  does  not,  in  the  absence  of  a  restrictive  contract, 
extend  to  the  product  of  a  tree,  or  of  anything  else  which  by  the  law  of  its  nature 
is  reproductive  and  derives  its  chief  value  from  its  innate  vital  powers,  independent 
of  the  care  and  ingenuity  of  man.'" 

The  right  to  the  exclusive  use  of  a  trade  name  passes  with  the  sale  of  the  assets 
and  good  will  of  the  business,"  and  is  not  assignable  apart  therefrom."  The  right 
of  a  man  to  use  his  own  name  in  connection  with  his  own  business  is  so  fundamental 
that  an  intention  to  entirely  divest  himself  of  such  right  and  transfer  it  to  another 
must  be  clearly  shown,'"  yet  by  a  valid  transfer  of  stock  in  a  company,  a  person 
equitably  estops  himself  from  questioning  its  right  to  the  use  of  its  corporate  name, 
although  the  company  is  named  after  himself,*"  and  although  generally  no  person 
has  the  right  to  attach  to  his  goods  the  surname  of  another  dealer  in  similar  goods, 
yet  such  a  right  may  be  lawfully  acquired.'^ 

§  3.  Infringement  and  unfair  competition.^' — The  unauthorized  simulation  of 
the  trade  mark  of  a  competitor,*^  in  a  manner  calculated  to  deceive  the  unwary,** 
constitutes  an  infringement  ^Yithout  other  fraudulent  intent  shown.*' 

Unfair  competition  consists  in  deceiving  the  public  into  the  belief  that  the 
goods  of  one  party  are  the  goods  of  another,  accompanied  by  such  acts  and  devices 
as  are  likely  to  do  so,  or  such  duplication  in  form  and  dress  of  the  one  by  the  other  as 
will  produce  a  confusion  likely  to  bring  this  about.*"     There  may  be  unfair  competi- 


others  put  with  new  ones  to  form  a  trade 
mark,  held  valid.  De  Long  Plook  &  Bye 
Co.  V.  Francis  Hook  <Sb  Bye  &  Fastener  Co., 
139  F.   i-ie. 

73.  There  Is  nothing  distinctive  In  a  cigar 
band  wider  at  one  end  than  at  the  other. 
Regensburg  v.  Portuondo  Cigar  Mfg.  Co. 
[C.  C.    A.]    142    F.    160. 

74.  A  trnde  mark  not  affixed  to  goods  un- 
til after  their  purchase  for  tlie  consumer 
lacks  tlie  essential  elements  of  equitable 
protection.  Medlar  &  H.  Shoe  Co.  v.  Del- 
sarte  Mfg.  Co.  [N.  J.  Err.  &  App.]  61  A.  410. 
The  prior  use  of  a  sj^mbol  upon  one  kind  of 
goods,  not  denoting  ovrnersliip  or  origin,  will 
not  prevent  a  subsequent  appropriation  of 
that  symbol  as  a  trade  mark  upon  another 
kind  of  goods.  Johnson  v.  Seabury  FN.  J. 
Eq.]  61  A.  5.  The  use  of  a  particular  name 
upon  various  kinds  of  goods,  so  that  the 
name  does  not  indicate  any  particular  brand 
or  kind  of  goods,  will  not  be  protected. 
Perlberg  v.  Smith    [N.  J.  Eq.]   62  A.   442. 

75.  Capewell  Horse  Nail  Co.  v.  Putnam 
Nail  Co.,  140   P.   670. 

70.  A  nurseryman  held  not  entitled  to 
protection  against  others  selling  trees,  the 
progeny  of  those  sold  by  him  under  a  reg- 
istered name.  Rannells  v.  Albaugh,  6  Ohio 
C.  C.   (N.  S.)   627. 

77.  Kronthal    M^aters    v.    Becker, 
649. 

78.  Bulte  V.  Igleheart  Bros.  [C.  C 
F.  492,  A.  contract  purporting  to 
the  use  of  a  trade  mark  for  goods  is  not 
a.  valid  license  where  the  only  thing  granted 
is  the  right  to  sell  goods  made  by  defend- 
ant, with  which  plaintiff  has  no  connection, 
under   a   name   previously    used   by   plaintiff 
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In    connection    with     other    goods.     Lea    v. 
Home  Sew.   Mach.   Co.,   139   F.    732. 

79.  Blanchard  Co.  v.  Simon  [Va.]  51  S.  E. 
222.  Evidence  held  insufficient  to  show  that 
defendant  had  divested  himself  of  the  right 
to  use  his  cwn  name.     Id. 

80.  McFell  sold  his  stock  In  McFoH 
Electric  Company  and  started  a  new  busi- 
ness under  the  name  of  McPell  Electric  & 
Telephone  Co.  McFell  Blec.  S^  Tel.  Co.  v. 
McFell   Blec.    Co.,    110    III.    App.    182. 

SI.  Hygienic  Fleeced  Underwear  Co  v 
Way  [C.  C.  A.]   137  P.   592. 

82.  See  4  C.  L.  1691. 

83.  A  concern  selling  at  retail  under  a 
given  name  held  not  entitled  to  enjoin  an- 
other firm  manufacturing  and  .lobbing  un- 
der a  similar  name.  Regent  Shoe  Co.  v 
Haaker  [Neb.]  IOC  N.  W.  595.  Prompt  aban- 
donment of  trade  mark  and  change  of  cor- 
porate name  after  suit  brought,  held  an  ad- 
mission of  infringement.  Lynn  Shoe  Co.  v 
Ayburn-Lynn    Shoe    Co.    [Me.]    62   A.    499.  " 

S4.  Where  ordinary  attention  cannot  dis- 
close any  difference  between  trade  names 
there  is  an  infringement.  Regent  Shoe  Co 
V.  Haaker  [Neb.]  106  N.  W.  595.  Immateriai 
changes  in  the  arrangement  of  the  elements 
of  a  trade  mark  previously  used  by  others 
will  not  legalize  its  u.se.  Bulte  v  I<»-lehp.iT-t 
Bros.  IC.  C.  A.l  137  P.  492.  Use  of  a  Wur 
thread  twisted  into  the  strands  of  rope  does 
not  preclude  another  manufacturer  from  the 
use  of  a  thread  of  another  color  Dorts-P 
IWfg.  Co.  V.  Sewall  &  D.  Cordage  Co.,  142  F 
2SS. 

85.     Lynn    Shoe    Co.    v. 
Co.    [Me.]    62   A.   499. 

80.     Lament,  Corliss  &  Co,  v.  Iler.shoy,  140 


Auburn-Lynn   Shoe 
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tion  resulting  from  an  unauthorized  and  improper  use  of  trade  names  or  symbols,  al- 
though the  plaintiff  has  no  property  right  in  them  as  a  trade  mark,*^  and  where  one 
person  has  acquired  a  valuable  trade  name  by  the  long  continued  use  of  a  word  in  a 
certain  business,  and  he  has  acquired  a  right  of  property  in  such  word,  it  is  a  fraud 
upon  him  for  another  to  use  the  word  in  selling  similar  goods  in  such  a  way  as  to 
mislead  the  public.^*  Likewise  it  is  a  fraud  on  a  person  who  lias  an  established 
trade,  and  carries  it  on  under  a  given  name,  that  anotlier  persjn  should  assume  the 
same  name  with  a  slight  alteration,  so  as  to  induce  people  to  deal  with  him  in  the 
belief  that  they  are  dealing  with  those  who  have  given  a  reputation  to  the  name  in 
the  particular  line  of  business.*"  However,  the  manufacture  and  sale  of  a  substance 
patented  under  a  descriptive  name  is  not  unfair  competition  after  the  expiration  of 
the  patent  thereon,""  neither  is  using  one's  own  name  in  his  own  business  where  tlio 
character  and  location  of  the  business  are  shown,  although  the  name  had  been  used 
formerly  in  another  business,"^  using  an  initial  instead  of  the  full  name  by  a  per- 
son entitled  thereto.'^  Where  there  is  no  fraudulent  intent  shown  or  that  pur- 
chasers have  been  deceived  by  defendant  who  did  not  adopt  complainant's  trade  mark 
for  the  purpose  of  palming  his  goods  off  on  the  public,  but  the  mark  resulted  in- 
cidentally in  the  manufacture  of  the  goods,  there  is  no  unfair  competition."^  No  one 
can  appropriate  a  trade  mark  similar  to  that  used  by  a  rival  dealer  if  the  resem- 
blance is  such  as  to  mislead  the  ordinary  purchaser  into  the  belief  that  his  goods  are 
those  of  his  rival,"*  and  two  trade  marks  are  substantially  the  same  in  law  if  the  re- 
semblance between  them  is  so  close  that  it  deceives  a  customer  exercising  ordinary 
care  in  his  dealing  and  induces  him  to  purchase  the  goods  of  one  manufacturer  for 
those  of  another.*"*  Exact  similitude  is  not  required,""  and  the  person  first  in  the 
field  may  require  others  to  take  the  trouble  of  taking  such  reasonable  precautions 
as  are  commercially  practical  to  prevent  their  lawful  names  and  advertisements  from 
deceitfully  diverting  custom."'     A  person  will  not  be  allowed  to  resort  to  any  arti- 


P.  763;  De  Long-  Hook  &  Eye  Co.  v.  Francis 
Hook  &  Eye  &  Fastener  Co.,  139  F.  146;  Hy- 
gienic Fleeced  Underwear  Co.  v.  Way  [C.  C. 
A.]  137  F.  592;  Bates  Mfg.  Co. -v.  Bates  Mach. 
Co.,  141  F.  213.  Selling  a  Block  light  with  a 
"Gladiator"  mantle  to  a  customer  who  asked 
for  a  Block  light  held  unfair  competition. 
Block  Light  Co.  v.  Tappehorn,  2  Ohio  N.  P. 
(N.  S.)  553.  The  use  of  old  literature  after 
change  of  trade  mark  without  explicit  state- 
ment of  manufacturer's  name  held  to  oe 
unfair  competition.  I^ynn  Shoe  Co.  v.  Au- 
burn-Lynn Shoe  Co.  [Me.]  62  A.  499.  Where 
appellee  used  the  word  "featherbone"  on 
his  boxes  of  manufactured  goods  after  the 
expiration  of  the  patent  on  "featherbone," 
and  his  *)Oxes  were  unlike  appellant's,  held 
no  unfair  competition.  Warren  Feather- 
bone Co.  V.  American  J'eatherbone  Co.,  141 
F.  513.  Testimony  held  insufficient  to  show 
fraud  in  a  suit  for  unfair  competition  where 
defendant  used  "E.  Faber"  instead  of  "Bber- 
hard  Faber."  Von  Faber-Castell  v.  Faber 
[C.  C.  A.]  139  F.  257.  Unfair  competition  in 
simulating  in  shape  and  size  of  packages, 
and  color  and  style  of  wrappers,  held  in- 
sufficient to  warrant  the  granting  of  a 
preliminary  Injunction.  Larnont,  Corliss  & 
Co.  V.  Hershey,  140  F.  763, 

87.  Lynn  Shoe  Co.  v.  Auburn-Lynn  Shoe 
Co.    [Me.]    62  A.   499. 

8S.     Cohen   v.   Nagle    [Mass.]    76   N.  E.   270. 

80.  McFell  Elec.  &  Telephone  Co.  v.  Mc- 
F'ell  Elec.  Co..  110  111.  App,  1S2. 


90.  Warren  Featherbone  Co.  v.  Ameri- 
can Featherbone  Co.   [C.  C.  A.]   141  P.  513. 

01.  Blanchard  Co.  v.  Simon  [Va.]  51  S.  E. 
222. 

92.  Von  Faber-Castell  v.  Faber  [C.  C.  A.] 
139    F.    257. 

03.  Capewell  Horse  Nail  Co.  v.  Putnam 
Nail    Co..    140    F.    670. 

04.  Walter  Baker  &  Co.  v.  Puritan  Pure 
Food  Co.,  139  F'.  680;  Revere  Rubber  Co.  V. 
Consolidated    Koof   Pad    Co.,    139    F.    151. 

85.  "Auburn  Lynn  Shoes"  .  and  "Auburn 
Lynn  Shoe  Co."  used  as  trade  marks,  held 
the  same.  .Lynn  Shoe  Co.  v.  Auburn-Lynn 
Shoe  Co.  [Me.]  62  A.  499;  Kronthal  Waters 
V.  Becker,  137  F.  649.  "Keystone"  Imitated 
by  "Keystone  Maid."  Cohen  v.  Nagle  [Mass.] 
76  N.  B.  276.  "Regent  Shoe  Company"  pro- 
tected as  against  "Regent  Shoe  Manufactur- 
ing Company,"  which  began  business  subse- 
quent to  Regent  Shoe  Company.  Resent 
Shoe  Mfg.  Co.  V.  Haaker  [Neb.]  106  N.  W. 
595.  "Old  Joe"  whiskey  infringed  by  the 
use  of  "Old  Goe  Whiskey."  Bluthenthal  v. 
Mohlmann    [Fla.]    38    So.    709. 

0«.  Chicago  Landlords'  Protective  Bureau 
protected  as  against  Landlords'  Protective 
Department  subsequently  adopted.  Chicago 
Landlords'  Protective  Bureau  v.  Koebel,  112 
II!.  App.  21.  Fraud  held  determinable  from 
.similarity  of  c,ards  on  which  hooks  and  eyes 
were  put  up  and  sold.  De  Long  Hook  & 
Eye  Co.  v.  Francis  Hook  &  Eye  &  Fastenrr 
Co.,   139   F.   I'ln.      In  .a  suit  to  enjoin  the   sal^ 
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flee  or  contrivance  in  the  use  of  his  name  for  the  purpose  of  deceiving  the  public  as 
to  the  identity  of  liis  business  or  products,"*  but  when  clearly  differentiated,  similar 
trade  marks  may  be  used  by  different  persons.""  Imitation  of  a  distinctive  feature  is  es- 
sential to  unfair  competition.^  It  is  not  necessary  to  relief  for  the  wrongful  ap- 
propriation of  a  trade  name  that  the  intention  of  the  person  adopting  the  name  was 
wrongful  or  fraudulent,  and  the  absence  of  fraudulent  intention  is  no  defense.^ 

§  4.  Remedies , and  procedure.^ — Injunction  is  available,*  and  is  the  only 
adequate  remedy,^  in  eases  of  unfair  competition,  but  it  must  appear  that  complain- 
ant is  himself  free  from  fraud"  and  otherwise  clearly  entitled  to  relief  before  in- 
junction will  issue.  Equitable  relief  may  be  denied  on  the  ground  of  estoppel,^  aa 
by  fraudulent  imitation,"  laches/"  or  admissions  ia  the  pleadings/^  but  the  maxim 


of  goods  where  complainant's  packages 
and  labels  had  been  simulated,  evidence 
lield  sufficient  to  show  unfair  competition. 
Jolmson  V.  Seabury   [N.  J.  Eq.]   61  A.  5. 

97.  Defendant  knew  of  complainant's 
tarlier  extensive  advertising  of  similar  goods 
and  simulated  his  cards.  De  Long  Hook  & 
Eye  Co.  v.  Francis  Hook  &  Eye  &  Fastener 
Co.,   139    F.    146. 

9S.  IMorton  v.  Morton  [Cal.]  82  P.  664. 
Former  member  of  corporation  organized  an- 
other company,  manufactured  and  sold 
grates  under  a  name  likely  to  mislead,  re- 
strained. Gordon  Hollow  Blast  Grate  Co. 
V.  Gordon  [Mich.]  12  Det.  Leg.  N.  789,  lOB 
N.   W.    1118. 

99.  Virginia  Hot  Springs  Co.  v.  Hege- 
man  &  Co.,  138  F.  855;  Hygienic  Fleeced  Un- 
derwear Co.  v.  Way  [C-  C.  A.]  137  F.  592; 
Siegert  v.  Gandold,  139  F.  917.  "White  Swan" 
and  "Swans  Down"  held  sufficiently  dis- 
similar as  not  to  mislead  an  ordinary  re- 
tail purchaser  of  flour.  Bulte  V.  Igleheart 
Bros.   [C.  C.  A.]   137  F.  492. 

1.  No  unfair  imitation  In  use  of  cigar 
band  whose  only  similarity  to  complainant's 
is  that  it  Is  wider  at  one  end  than  at  the 
other,  the  distinctive  feature  being  the  let- 
tering, which  was  not  Imitated.  Regens- 
taurg  &  Sons  v.  Portuondo  Cigar  Mfg.  Co., 
142  F'.  160. 

S.  Chicago  Landlords'  Protective  Bureau 
V.  Koebel,  112  111.  App.  21;  Block  Light  Co. 
v.  Tappehorn,  2  Ohio  N.  P.  (N.  S.)  563. 
Fraud  Inferred  from  the  similarity  of  the 
dress  of  the  goods.  De  Long  Hook  &  Eye 
Co.  V.  Francis  Hook  &  Eye  &  Fastener  Co., 
139   F.   146. 

3.  See  4   C.  L.   1694. 

4.  Johnson  v.  Seabury  [N.  J.  Bq.]  61  A.  5; 
People  v.  Rose,  219  111.  46,  76  N.  E.  42;  Lynn 
Shoe  Co.  V.  Auburn-Lynn  Shoe  Co.  [Me.] 
62  A.  499.  Chicago  Landlords'  Protective 
Bureau  protected  from  representation  that 
It  was  connected  with  Landlords'  Protective 
Department.  Chicago  Landlords'  Protective 
Bureau  v.  Koebel.  112  111.  App.  21.  A  finding 
of  intent  to  defraud  the  public  held  not 
necessary  to  the  granting  of  an  Injunction 
but  relevant  and  material  on  the  question 
of  damages.  Lynn  Shoe  06.  v.  Auburn-Lynn 
Shoe  Co.  [Me.]  62  A.  499.  An  Injunction 
order,  based  upon  affidavits  of  one  person 
ex  parte  upon  information  and  belief,  en- 
joining a  receiver  of  a  French  court  from 
the  use  of  labels  and  trade  marks  In 
the  manufacture  of  goods,  such  trade 
marks   bting  used  in   France   under  the  au- 


thority of  law  and  not  being  used  by  com- 
plainant, his  right  thereto  being  denied, 
held  too  broad.  Baglin  V.  Cusenier  Co.  [C. 
C.  A.]    141   F.    497. 

5.  Regardless  of  the  insolvency  of  the 
person  committing  the  fraud.  Morton  v. 
Morton    [Cal.]    82  P.   664. 

e.  He  who  seeks  the  aid  of  a  court  of 
equity  in  trade  mark  cases  to  enjoin  infringe- 
ment must  not  be  guilty  of  false  or  mis- 
leading representations  in  respect  to  such 
trade  mark  or  the  business  which  Is  the  sub- 
iect  thereof.  De  Long  Hook  &  Eye  Co.  v.  Francis 
Hook  &  Bye  &  Fastener  Co.,  139  F.  146;  Sieg- 
ert v.  Gandolfl,  139  F.  917.  Misrepresenta- 
tion as  to  immaterial  matters  will  not  pre- 
clude the  equitable  relief  to  which  a  person 
is  entitled  in  the  use  of  his  trade  mark  or 
trade  name,  representing  that  a  trade  name 
was  copyrighted.  Wormser  v.  Shayne.  Ill  111. 
App.  556.  Advertising  an  article  as  patented 
when  but  a  part  of  it  was  patented.  De 
Long  Hook  &  Bye  Co.  v.  Francis  Hook  & 
Eye  &  Fastener  Co.,  139  F'.  146.  Retailers 
falsely  advertised  that  they  made  shoes  sold 
by  them.  Regent  Shoe  Co.  v.  Haaker  [Neb.] 
106  N.  W.  595.  Misrepresentations  as  to  the 
right  to  use  a,  trade  mark,  which  misrepre- 
tations  had  been  withdrawn  3  years  before 
suit  to  enj'oin  unfair  competition  in  the  sale 
of  goods  was  commenced,  held  not  sufficient 
to  bar  recovery.  Johnson  v.  Seabury  [N.  J. 
Eq.]  61  A.  B.  False  representations  as  to 
matters  of  opinion  as  distinguished  from 
matters  of  fact.  Moxie  Nerve  Food  Co  v 
Holland,  141  F.  202.  A  trivial.  Inaccurate 
reference  to  a  patent  tor  a  hook,  held  not 
deceptive,  hence  evidence  thereof  Immaterial 
De  Long  Hook  &  Eye  Co.  v.  Francis  Hook 
&  Eye  &  Fastener  Co.,  139  F.  146. 

7.  Lament,  Corliss  &  Co.  v.  Hershey.  140 
P.  763.  Did  not  appear  that  complainant  was 
owner  of  trade  name.  Bates  Mfg.  Co  v 
Bates  Mach.   Co.,  141   F'.    213. 

Omission  to  state  the  fact  of  transfer  in 
connection  with  the  use  of  the  trade  mark 
will  disentitle  complainant  to  equitable  relief 
Bulte  V.  Igleheart  Bros.   [C.  C.  A.]  137  F.  492*. 

8.  Saxlehner  v.  Eisner  &  Mendelson  Co 
[C.  C.  A.]   138  P.  22. 

9.  Moxie  Nerve   Food  Co.   v.  Holland,   141 

10.  Virginia  Hot  Springs  Co.  v.  Hegeman 
Co.,  138  F.   85B. 

11.  Piracy  admitted  in  a  supplemental 
bill.  Bulte  V.  Igleheart  Bros.  [C.  C.  A,l  137 
F.  492. 


6  Cur.  Law.        TEADE  MAEKS  AND  TEADE  NAMES  8  5. 


1717 


that  plaintiff  must  come  with  clean  hands  has  reference  only  to  his  conduct  under 
consideration  and  the  court  will  not  examine  the  plaintiff's  conduct  in  other  mat- 
ters. ^^ 

In  a  suit  for  an  accounting  and  injunction,  where  there  has  been  an  aggravated 
and  flagrant  imitation  of  labels,  and  the  bill  alleges  a  threatened  continuance  of 
the  injury,  although  the  use  of  the  infringing  labels  had  been  discontinued  before 
suit  was  brought,  a  court  of  equity  is  not  deprived  of  jurisdiction  to  afford  adequate  re- 
lief,^^  but  a  suit  for  unfair  competition  carmot  be  maintained  when  the  party  ag- 
grieved has  a  remedy  either  in  equity  for  specific  performance  or  at  law  for  breach 
of  contract,^*  nor  will  mandamus  lie  for  the  issue  of  a  franchise  to  a  company  to  con- 
duct business  under  a  given  name  when  such  action  would  work  a  fraud  upon  an- 
other company  and  would  be  enjoined.^" 

Persons  directing  the  action  of  a  corporation  in  committing  acts  of  unfair  com- 
petition and  infringement  are  joint  tort  feasors  with  the  corporation.^" 

When  upon  an  accounting,  insolvency  and  transfer  of  the  property  of  defendant 
corporation  are  shown,  the  objection  that  such  proof  is  not  within  the  scope  of  the 
pleadings,  no  supplemental  bill  having  been  filed,  is  untenable.^'  The  profits  re- 
coverable in  equity  for  unfair  competition  are  the  same  as  in  cases  of  infringement 
of  trade  marks,  and  are  not  limited  to  such  as  accrue  from  sales  in  which  it  is  shown 
that  the  customer  is  actually  deceived,  but  include  all  profits  made  on  the  goods  sold 
in  the  simulated  dress  or  package,  and  in  violation  of  the  rights  of  the  original 
proprietor.*' 

Res  judicata. — Where  defendants  were  large  stockholders  in,  and  directed  and 
controlled  the  affairs  of,  a  company,  and  a  final  decree  was  rendered  against  the  com- 
pany for  infringement  of  trade  marks,  this  decree  is  binding  upon  defendants,  and 
the  evidence  relating  to  their  participation  in  the  acts  of  the  company  is  res  adjudi- 
cata.*" 

§  5.  Statutory  registration,  regulation,  and  protection.'" — The  jurisdiction  of 
the  Federal  courts  depends  solely  upon  the  question  whether  a  trade  mark  has  been 
registered  valid  under  the  act  of  congress;  they  do  not  take  jurisdiction  on  the 
ground  of  unfair  competition,^*  and  the  act  of  congress  in  regard  to  copyrights  does 
not  apply  to  names  or  trade  marks.^^  By  filing  a  label  in  the  United  States  patent 
oflBce,  no  rights  are  ohtained  as  against  any  person  doing  business  in  the  same  state.^' 
A  statute  providiag  that  no  person  shall  use  the  arms  or  the  great  seal  of  the  com- 
monwealth for  any  advertising  or  commercial  purpose  is  constitutional,^*  and  makes 
the  act  prohibited  a  crime,  although  it  provides  no  punishment  for  the  offense,  when 


la.  Block  Light  Co.  v.  Tappehorn,  2  Ohio 
N.  P.  (N.  S.)   553. 

13.     Saxlehner  v.  Eisner,  140  F.  938. 

14  When  by  contract  a  firm  bound  itself 
to  stamp  all  its  Roods  "not  without  its  first 
name  or  at  least  with  the  initials  of  the 
first  name,"  held  no  breach  when  the  goods 
were  stamped  with  the  initial.  Von  Faber- 
rastell  V    Faber  [C.  C.  A.]  139  F.  257. 

15  People  V.  iose,  219  111.  46,  76  N.  B.  42. 
10    17.     Saxlehner  v.  Eisner,   140  P.  938. 

18  Lynn  Shoe  Co.  v.  Auburn-Lynn  Shoe 
Co  rMe  ]  62  A.  499.  "Where  defendant  fraud- 
ulently appropriated  complainant's  trade 
marks  and  labels,  and  complainant  proves 
the  fraud.  Infringement,  and  profits,  he  will 
not  be  compelled  to  prove  the  precise  propor- 
tion of  the  infringer's  gains  attributable  to 
the    infringement.     Saxlehner    v.    Eisner    & 


Mendelson  Co.,  138  F.  22.  Expense  of  selling 
competitive  goods  held  properly  chargeable 
to   defendant's   general   selling   account.     Id. 

19.  Saxlehner  v.  Eisner,  140  P.  938. 

20.  See  4  C.  L.  1696. 

21.  Act  of  March    3,   1881    (21   Stat,   at   L. 
502,   c.    138.   U.  'S.   Comp.    Stat.    1901,    p.   3401). 
Leschen  &  Sons  Rope  Co.  v.  Broderick  &  B.  , 
Rope  Co.,  201  U.  S.  166,  5  Law.  Ed. . 

22.  3  U.  S.  Compiled  Stat.  1901.  p.  3406. 
Wormser  v.  Shayne,  111  111.  App.  556. 

23.  A  retailer  of  shoes  filed  his  label  in 
the  patent  office  and  obtained  letters  patent. 
Perlberg  v.  Smith   [N.  J.  Eq.]   62  A.  442. 

24.  St.  of  1S03,  c.  195.  Indictment 
under  this  act  and  evidence  to  show  "use," 
held  sufficient.  Commonwealth  v.  Sherman 
Mfg.  Co.,  189  Mass.  76,  75  N.  E.  71. 
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another  statute  provides  that  the  court  shall  impose  sentence  in  such  case  f^  but  an 
act  regarding  labels  and  trade  marks  is  unconstitutional  wherein  it  purports  to  em- 
power the  party  injured  by  a  violation  of  the  statute  to  fix,  within  the  limits  pre- 
scribed, the  amount  of  the  penalty  to  be  exacted  from  the  offender.^^  A  statute 
inhibiting  sales  of  goods  not  in  original  packages  or  under  manufacturer's  label  or 
mark  does  not  apply  to  such  goods  after  being  used  in  the  manufacture  of  other 
articles.''  By  statute  in  Illinois  the  fraudulent  use  of  another  trade  mark  which 
has  been  properly  filed  is  a  criminal  offense.^' 

Trade  Secrets,  see  latest  topical  index. 
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Nature  at  Trade  TJuiona    (1718). 
The  Union  and  tlic  Public  (1718). 


§  S.     Tlie  Unlnn  and  Its  Members  (1719). 


§  1.  Nature  of  trade  unions.-^ — I'jivate  unincorporated  societies  like  trade 
unions  were  not  recognized  at  common  law  as  having  any  legal  existence  apart  from 
their  members.'"  They  are  rated  as  partnerships,  and  to  enforce  a  right  either  for  or 
against  them  the  name  of  every  individual  member  must  be  set  forth,'^  hence  in 
some  states  there  is  no  power  to  srie  or  bo  sued  in  the  union  name,-'"'  and  without 
a  special  statute  the  common  law  rules  as  to  unions  prevail  in  full  force."^  In  such 
states  it  is  not  error  to  refuse  an  injunction  against  a  union.^*  In  some  jurisdic- 
tions they  may  now  sue  and  be  sued  as  unions,  hence  they  as  well  as  their  members 
may  be  enjoined,'^  they  may  be  fined  for  violating  an  injunction,'"  and  may  be  guilty 
of  a  crime  and  fined  for  contempt  of  courf 

§  2.  The  union  and  the  public.'^ — -Where  there  is  a,  conflict  between  the  obliga- 
tions of  a  member  to  the  union  and  to  the  public,  the  latter  is  paramount.'*  An 
employer  has  a  perfect  right  to  employ  nonunion  men  when  the  union  men  are 
out  on  a  strike,'"'  and  agreements  to  employ  none  but  union  labor  have  been  held  to 
be  invalid.^^ 

That  labor  has  the  right  to  oi'ganize  as  well  as  capital  is  now  well  es- 
tablished.^^ 


Ki.  St.  1903,  c.  195.  Commonwealth 
V.  Sherman  Mfg.  Co.,  189  Mass.  76,  75  N. 
E.   71. 

3«.  Act  passed  March  15,  1898  (P.  L..  p.  83), 
New  Jersey.  Cigar  Makers'  International 
IL'iiion  of  America  v.  Goldberg  [N.  J.  Err.  c& 
App.]    61  A.   457. 

a7.  Pen.  Code  N.  T.  §  304,  subd,  6.  Stat- 
ute held  not  to  apply  to  the  sale  of  a  couch 
covered  with  patented  leather.  People  v. 
Hoffheimer,  110  App.  Div.  423,  97  N.  Y.  S:  84. 

2S.  Chapter  140,  Kurd's  Rev.  St.  1903.  Vin- 
cendeau  v.  People,  219  111.  474,  76  N.  E. 
G75.  Section  2,  ch,  140,  Hurd's  Rev.  St.  1903, 
covers  labels  or  trade  marks  on  bottles, 
though  not  mentioned  In  the  act.  Id.  Trade 
xnark  must  have  been  filed  pursuant  to  stat- 
ute.    Id.     Indictment  held  sufficient.     Id. 

2!>.     See  4  C.  L.  1696. 

30.  Karges  Furniture  Co.  v.  Amalgamated 
"VVoodworkers'  Local  Union  No.  131  [Ind.]  75 
N.  B.   877. 

SI.  Kargea  Furniture  Co,  v.  Amalgamated 
Woodworkers'  Local  Union  No.  131  [Ind.]  75 
N.  E.  877.  In  Pennsylvania  a  cigarmakers' 
union  Is  a  beneficial  society  under  a  special 


law.  Penn.  act  of  1876  (P.  L.  53).  Ehrlich 
V.  Willenskl,   138  E'.   425. 

32,  33,  34.  Karges  Furniture  Co.  v.  Amal- 
gamated Woodworkers'  Local  Union  No  131 
[Ind,]   75  N.  E.  877. 

35.  Franklin  Union  No.  4  v.  People  220 
111.    S55,   77   N.   B.    176. 

30.  The  Imposition  of  a  fine  of  $1,000  on  a 
union  for  flagrant  and  oft  repeated  violations 
of  an  injunction  la  not  excessive.  Franklin 
Union  No.  4  v.  People,  220  111.  355,  77  N  E 
176. 

37.  Franklin  Union  No.  4  v.  People,  220 
111.  355,  77  N.  E.  176.  Since  by  its  impersonal 
nature  a  union  cannot  be  arrested  and  im- 
prisoned, it  may  be  fined  and  the  fine  collect- 
ed by  sequestration  of  its  property      Id 

38.  See  4  C.  L.  1697.  See,  also.  Conspir- 
acy, 6  C.  L.  617;  Injunction,  6  C.  L.  6. 

3».  Schneider  v.  Local  Union  No  60  rT.n  1 
40  So.  700.  ^        J 

40.  Atchison,  etc.,  R.  Co,  v.  Gee,  140  F   153 

41.  Christensen  v.  Kellogg  Switchboard  & 
Supply  Co.,  110  111.  App.  61. 

43,  Franklin  Union  No.  4  v.  Peonlp  9'>n 
111.   355,   77   N.  E.    176;  Atchison,   etc     R.   Co 
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Labor  unions  may  strike  peaceably/"  and  may  persuade  but  not  intimi- 
date others  to  pin  them.**  Picketing  is  sometimes  sustained/''  but  under  vary- 
ing circumstances  has  been  held  illegal.*"  In  some  jurisdictions  a  peaceable  boy- 
cott will  be  enjoined  on  the  principle  that  acts,  though  legal  when  committed  by  one, 
if,  when  committed  by  many  in  agreement,  they  injure  another  or  destroy  his  busi- 
ness, they  become  an  unlawful  conspiracy  which  the  courts  will  enjoin.*^ 

When  members  of  a  union  agreed  to  prevent  the  employ  of  other  men  in  their 
place  by  calling  a  strike,  and  by  force,  threats,  intimidation,  and  picketing,  they 
wore  guilty  of  a  consiHracy.*' 

§  3.  The  union  and  its  members.*^ — The  right  of  membership  in  a  union  is  a 
property  right.^" 

A  union  cannot  require  acts  contrary  to  law  or  public  policy  from  its  members, 
hence  the  obligations  which  a  union  requires  of  its  members  are  to  be  construed  with 
reference  to  the  purpose  of  the  organization,  and  are  binding  on  them  only  in  so 
far  as  they  are  lawful  and  are  to  be  attained  by  lawful  means.^^ 

Members  of  a,  union  should  exhaust  the  remedies  within  their  organization  be- 
fore appealing  to  the  courts,"^  but  where  a  union  has  no  means  provided  for  remedy- 
ing a  wrong,  and  meets  demands  with  futile  correspondence  and  vexatious  delay,  the 
appeal  to  the  courts  is  properly  taken. ^^ 

A  imion  may  fine  its  members  in  accordance  with  its  constitution  and  by  laws.^* 
It  cannot  transfer  a  fine  from  one  member  to  another  merely  because  the  latter  is 


V.  Gee,  140  P.  153.  Labor  may  organize  to 
any  degree  and  for  any  purpose  not  against 
public  policy.  Christensen  v.  Kellogg  Switch- 
board &  Supply  Co.,  110  111.  App.  61. 

43.  Members  of  a  trades  union  may  quit 
singly  or  in  a  body,  with  or  without  cause, 
without  rendering  themselves  amenable  to 
the  charge  of  conspiracy.  Franlilin  Union 
No.  i  V.  People,  220  111.  355,  77  N.  E.  176. 
"All  sensible  and  fair-minded  people  in  this 
country  agree  that  employes  of  any  corpora- 
tion can  strike  singly,  collectively  or  as  a 
union  at  any  time  whether  they  have  a  good 
reason  for  doing  so  or  not."  Atchison,  etc., 
K.  Co.  V.  Gee,  140  F'.  153. 

44.  Persuasion  accompanied  by  show  of 
force  is  illegal.  Christensen  v.  Kellogg 
Switchboard  &  Supply  Co.,  110  111.  App.  61. 

45.  A  union  may  appoint  pickets  or  a 
committee  to  visit  the  vicinity  of  factories 
for  the  purpose  of  taking  note  of  the  persons 
employed  and  to  secure,  if  it  can  be  done  by 
lawful  means,  their  names  and  places  of 
residence  for  purposes  of  peaceful  visita- 
tion. Karges  Furniture  Co.  v.  Amalgamat- 
ed Woodworkers'  Local  Union  No.  131  [Ind.] 
75  N.  E.  S77.  There  may  be  a  picketing  that 
is  legal,  but  accompanied  by  use  of  force 
and  violence  it  is  certainly  invalid.  Christ- 
ensen V.  Kellogg  Sv/itchboard  &  Supply  Co., 
110  111.  App.  61. 

46.  Picketing  by  a  union  is  unlawful  by 
whatever  name  it  may  be  called,  and  will 
be  punished  by  fine  and  imprisonment.  At- 
chison, etc.,  R.  Co.  V.  Gee,  140  P.  153.  The 
very  presence  of  a  large  number  of  pickets, 
with  the  avowed  purpose  of  preventing  com- 
plainants' employees  from  remaining  in  its 
employ  and  those  . seeking  employment  to 
desist  therefrom,  was  Itself  intimidation. 
Christensen  v.  People,  114  111.  App.  40.  The 
fn,ct  that  pickets  are  serving  under  appoint- 


ment and  instruction  from  their  union  adds 
nothing  to  their  rights  and  privileges  as 
affecting'  third  persons  and  the  public.  Kar- 
ges Furniture  Co.  v.  Amalgamated  Wood- 
worker.-?'  Local  Union  No.  131  [Ind.]  75  N.  E. 
877.  Where  a  labor  union  sought  to  com- 
pel an  employer  to  employ  none  other  than 
union  men,  and,  to  carry  out  their  purpose, 
established  pickets  at  the  entrance  to  com- 
plainant's place  of  business  to  dissuade  cus- 
tomers from  entering  and  dealing  with  him, 
an  injunction  was  granted  restraining  such 
acts  on  the  part  of  the  union.  Jensen  v.  Cooks' 
&  Waiters'  Union  of  Seattle  [Wash.]  SI  P. 
1069. 

47.  Loewe  v.  California  State  Federation 
of  Labor,   139  P.   71. 

48.  Franklin  Union  No.  4  v.  People,  220 
111.  355.  77  N.  E.  176. 

49.  See  4  C.  L.  1697.  See,  also.  Fraternal 
Mutual   Benefit  Associations,    5    C.   L.   1523. 

50.  Fuerst  v.  Musical  Mut.  Protective  Un- 
ion, 95  N.  Y.   S.   155. 

51.  Schneider  v.  Local  Union  No.  60  [I>a.]  40 
So.  700.  An  order  by  a  union  directing  cer- 
tain of  its  members  in  their  capacity  as  pub- 
lic officials  to  vote  for  a  certain  man  for  a 
public  office  is  in  violation  of  public  policy 
and  not  binding  on  the  members.     Id. 

5S.  Schneider  v.  Local  Union  No.  60  [La.] 
40  So.  700;  Fuerst  v.  Musical  Mut.  Protective 
Unidn,  95  N.  Y.  S.  155.  An  appeal 
under  a  by-law  of  a  union  then  in  force,  but 
subsequently  changed,  to  conform  to  the 
rights  of  appeal  In  the  general  association  was 
nevertheless  such  an  exlitustion  of  reme- 
dies "within  the  organization  as  warranted 
an  appeal  to  the  courts.     Id. 

53.  Schneider  v.  Local  Union  No.  60  [La.] 
40    So.    700. 

54.  Where  a  fixed  sum  is  named  as  the 
fine   for  violation  of  sevtriil  sections  of  by- 
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personally  responsible  for  the  payment.""  A  threat  to  suspend  or  expel,  for  non- 
payment of  a  fine  void  ab  initio,  is  duress  and  will  make  the  payment  of  a  fine  under 
protest  void.^* 

The  courts  are  at  variance  as  to  the  responsibility  of  the  union  for  the  violence 
of  its  members  during  a  strike,  some  holding  that  when  a  union  orders  a  strike, 
which  results  in  violence  by  its  members,  it  is  no  excuse  that  it  counselled  its  mem- 
bers to  be  orderly  and  obey  the  law,"  and  others  that  because  some  members  of  a 
union  disregard  its  orders  and  policy  to  strike  peacefully,  and  intimidated,  on  their 
own  initiative,  other  employes,  is  not  sufficient  to  condemn  the  union  as  a  body."' 

The  members  of  an  unincorporated  beneficial  society,  such  as  a  labor  union,  in 
Pennsylvania  are  not  individually  liable  for  any  breach  of  contract  by  the  union. 
The  remedy  there  is  an  action  at  law  for  damages  or  a  suit  in  equity  for  specific  per- 
formance against  the  union.'"' 

Trading  Stamps;  Tbansfee  of  Causes;  Teansitobt  Actions,  see  latest  topical  index.    ' 
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Treaties  between  nations  should  be  given  a  "reasonable,"'"  although  some  courts 
favor  a  "liberal,"  constructiQn."^  Where  a  state  constitution  or  laws  are  in  conflict 
with  a  treaty,  the  treaty  must  prevail."*  By  treaty,  the  consuls  of  some  countries 
have  the  exclusive  right  to  be  appointed  administrators  of  the  estates  of  their  citi- 
zens deceased  in  the  United  States,""  and  such  treaties  come  within  the  treaty  mak- 
ing power  of  the  president  and  senate.'"  The  treaty  of  Dee.  11,  1871  (17  U.  S.  St. 
928),  between  Germany  and  the  United  States,  giving  the  consular  officers  of  each 
country  exclusive  jurisdiction  over  controversies  between  the  captains  and  crews  of 
their  respective  vessels,  does  not  exempt  a  German  vessel  from  observing  the  provi- 
sions of  section  24  of  tlie  act  of  Dec.  21,  1898,  c.  28,  30  Stat.  763,  prohibiting  ad- 
vance payments  to  seamen,"^  nor  does  it  give  the  consuls  jurisdiction  where  the  sea- 
man is  not  a  bona  fide  member  of  the  crew." 

The  right  of  a  citizen  of  the  United  States  to  invoke  the  jurisdiction  of  the 
national  courts,  if  his  case  is  cognizable  in  such  courts,  cannot  be  deprived  by  treaty."' 

In  pleading  it  is  not  necessary  to  make  a  formal  claim  of  rights  secured  by  a 
treaty.'" 


JSLvra,  it  does  not  authorize  the  imposition  of 
separate  fines  for  each  separate  section  vio- 
lated. Puerst  V.  Musical  Mut.  Protective 
Union,   95  N.   T.   S.    155. 

SS,  Be.  Fuerst  v.  Musical  Mut.  Protective 
Union,   95  N.   Y.    S.    155. 

57.  Franklin  Union  No.  4  v.  People,  220 
HI.   355,  77  N.   E.   176. 

58.  Karges  Furniture  Co.  v.  Amalgamat- 
ed Woodworkers'  Local  Union  No.  131  [Ind.] 
75  N.  B.   877. 

59.  Bhrlich  v.  Willenskl,  138  F.  425. 

60.  No  cases  have  been  found  during  the 
period  covered  by  this  volume. 

61.  See  4  C.  L.  1697.  See,  also.  Ambassa- 
dors and  Consuls,  5  C.  L.  113;  Extradition, 
6  C.  L.  1407. 

ea  No  provision  will  be  read  into  a  treaty 
under   the  guise  of   construction   not  neces- 


sary to  give  effect  to  the  Intention  express- 
ed.    The  Neck,   138   P.   144. 

es.  In  re  Wyman  [Mass.]  77  N.  E.  379  cit- 
ing Shanks  v.  Dupont,  3  Pet.  [U.  S.}  242,  7 
Law,  Ed.  666;  Hauensteiu  v.  Lynham.  100  IT 
S.  483,  25  Law.  Ed.  628. 

64.  In  re  Wyman  [Mass.]  77  N  E  379- 
Ehrlich   v.   Weber,   114   Tenn.    711,    88   S.   w! 

f\^,'^l^^^^  °*  °''°-  ^"^^'  ^^^2,  with  Russia, 
and  the  treaty  of  July  10,  1853.  with  the  Ar 

n"  e'T  ^^P""'°-     ^"  ""^  "Wyman   [Mass.]   77 

66.  In  re  Wyman  [Mass.]    77  N    E    '!7q 

67.  The  Neck,   138  F.   144.  ' 

ea  One  never  legally  bound  to  serve  for  a 
specific  voyage  or  period  of  time  after  leav- 
ing is  not  a  member  of  the  crew  within  thn 
meaning  of  the  treaty.     The  Neck    i-t^w   -iZ. 

CO.     The  Neck,   138  P.  l"!  '     ^  ^'  "*• 
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§  1.  Acts  CouHtitntlns  Trespass,  nnil  Right 
of  Action  Therefor  (1721).  It  is  a  Trespass 
to  the  Person  (1722).  Right  of  Entry  and 
Other  Matters  In  Justiflcation  (1722).  Par- 
ties In  the  Tort  (1723). 
§  2.     Actions    (1723). 

A.  At  Law  (1723).  Actual  Possession  or 
Title  (1723).  Successive  Suits  (1723). 
Joint  Actions  (1724).  Pleading-.  Is- 
sues,   and    Proof    (1724).     Evidence 


(1725).     Instructions  and  Jury  Ques- 
tions    (1726).      Verdict    and    Judg- 
ment   (1726).     Costs    (1726). 
B.  In    Equity    (1726). 
§  3.     Damages  and  Penalties  (1727).     Puni- 
tive    Damages     (1728).     Multifold    Damages 
(1729). 

§  4.     Criminal   Liability    (17Z9). 
§  5.     Trespass  to  Try  Title  (1729).     Plead- 
ing  and   Procedure    (1730). 


§  1.  Acts  constituting  trespass  and  right  of  action  therefor.'''^ — Trespass  to 
property  is  the  unlawful  and  forcible'^  invasion  of  another's  possessory  rights/^  and  to 
maintain  the  action,  plaintiff  must  have  the  actual  possession  or  the  right  to  immediate 
possession/*  but  a  reversioner  may  maintain  trespass  on  the  cape  though  not  en- 
titled to  the  possession  where  the  injury  to  the  inheritance  is  of  a  permanent  char- 
acter.'" Actual  possession  as  a  general  rule  is  sufBcient  to  sustain  an  action  for 
trespass  as  against  a  mere  intruder/^  but  exclusive  possession  of  public  lands  will 
not  sustain  an  injunction  to  restrain  trespass,  though  defendant  asserts  no  interest."' 


70.  Ehrlich  V.  Weber,  114  Tenn.  711,  88 
S.  W.  188. 

71.  See   4    C.    L.    1698. 

72.  One  who  comes  into  possession  with- 
out force,  as  by  purchase  from  one  in  pos- 
session, is  not  guilty  of  trespass.  Plott  v. 
Robertson  [Ala.]  39  So.  771.  An  entry  be- 
fore commencement  of  condemnation  pro- 
ceedings and  construction  of  water  works 
by  a  city  Is  a  trespass.  The  statute  author- 
izing an  entry  for  the  purpose  of  making 
survey,  etc.,  does  not  give  right  to  construct 
waterworks.  Village  of  St.  Johnsville 
v.  Smith  [N.  T.]  77  N.  E.  617.  Where  the 
holder  of  a  lien  on  crops  secures  a  warrant 
for  the  seizure,  of  such  crops,  knowing  that 
the  debt  has  been  paid,  he  is  liable  in  tres- 
pass. Barfleld  v.  Coker  &  Co.  [S.  C]  53 
S.   E.   170. 

73.  Removing  of  sidewalk  In  front  of 
property.  Jordan  v.  Thorp  [Mich.]  105  N.  W. 
1113.  Willful  and  negligent  encroachment 
upon  an  abutting  owners  property  by  the 
city  in  constructing  sidewalks.  Davis  v. 
Silverton  [Or.]  82  P.  16.  Where  a  railroad 
company  encroaches  on  adjoining  lands,  it 
Is  guilty  of  trespass,  and  it  Is  immaterial 
that  workmen  did  not  know  that  they  were 
trespassing.  Wood  v.  New  York,  etc.,  R.  Co. 
[N.  Y.]  77  N.  E.  27.  Bricks,  etc.,  thrown  up- 
on .qdiacent  lot  while  building.  McCahill 
V.  Parker  Co.,  97  N.  Y.  S.  398.  Where  land 
has  been  sold  for  taxes  and  the  period  of 
redemption  has  expired,  the  tax  debtor  has 
no  such  interest  as  will  sustain  an  action 
for  trespass.  Blake  v.  Grondin  [Mich.]  12 
Det.  Leg.  N.  353,  104  N.  W.  423.  Const,  art. 
16,  §  5.  providing  that  the  water  of  every 
natural  stream  is  property  of  the  public  and 
subject  to  the  use  of  the  people,  and  §  6 
providing  that  the  right  to  divert  to  bene- 
ficial uses  shall  never  be  denied,  afford  no 
defense  for  a  trespass  upon  the  land  of  an- 
other in  pursuit  of  the  right  to  flsh.  Hart- 
man    V.    Tresise    [Colo.]    84    P.    685. 

74.  Ramos  Lumber  &  Mfg.  Co.  v.  Labarre 
[La.]    40    So.    898;    Vines   v.   Vines    [Ala.]    40 


So.  84.  One  who  has  parted  with  the  title 
and  possession  of  land  cannot  maintain  tres- 
pass. Dyer  v.  Hartshorn  [N.  H.]  63  A.  231. 
Actual  possession  of  a  part  of  a  tract  of  land 
carries  possession  of  the  whole  as  shown 
by  the  boundaries  of  the  title.  Mott  v.  Hop- 
per [La.]  40  So.  921.  Possession  under  home- 
stead laws,  especially  where  the  application 
has  been  approved,  is  sufficient.  Id.  Actual 
possession  if  legal  and  peaceable  Is  suffi- 
cient to  maintain  trespass,  even  as  against 
the  0"wner.  Id.  "Where  one  gives  the  right 
of  possession  of  his  property  to  another  by 
contract,  he  Is  liable  for  an  interference. 
Rubio  Canyon  Land  &  Water  Ass'n  v.  Pasa- 
dena &  Mt.  L.  R.  Co.  [Cal.  App.]  84  P.  846. 
A  landlord  is  guilty  of  trespass  if  he  enters 
the  premises  during  the  existence  of  the 
lease,  but  not  after  Its  expiration,  unless  ho 
uses  unnecessary  force.  Snedecor  v.  Pope 
[Ala.]  39  So.  318.  Possession  must  be  ex- 
clusive to  sustain  trespass,  otherwise  plain- 
tiff must  prove  title.  Ramos  Lumber  & 
Mfg.  Co.  V.  Labarre  [La.]  40  So.  898.  A 
lessee  has  sufficient  interest  to  maintain 
trespass.  Bright  v.  Bell,  113  La.  1078,  37 
So.  976.  A  railroad  company  which  has  sur- 
veyed, staked  out.  and  adopted  its  location 
has  sufficient  possession  to  maintain  tres- 
pass. Arizona  &  C.  R.  Co.  v.  Denver  &  R 
G.  R.  Co.  [N.  M.]  84  P.  1018.  Where  tele- 
graph or  telephone  poles  a.re  erected  with- 
out the  owner's  consent,  they  may  be  re- 
moved. Purdam  v.  Cumberland  Tel.  &  T. 
Co.  [Ky.]  27  Ky.  L.  R.  1166,  87  S.  W.  1071. 
A  wife  has  such  an  interest  in  the  home- 
stead as  will  sustain  an  action  of  trespass 
if  her  possession  be  disturbed.  Lesch  v. 
Great  Northern  R.  Co.  [Minn.]  106  N.  W. 
955.  A  contingent  remainderman,  not  hav- 
ing a  right  to  possession,  cannot  maintain 
the  action.  Latliam  v.  Roanoke  R.  &  Lum- 
ber Co.,  139  N.  C.  9,  51  S.  E.  780. 

75.     Cherry    v.    Lake    Drummond    Canal    & 
Water  Co.   [N.  C]   53  S.  E.  138. 

7S.     Especially    possession    under    color    of 
title.     Kunkel    v.    Utah    Lumber    Co.    [Utah] 
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The  presumptioH  of  ownership  arisiag  from  possession  of  personal  property 
cannot  be  disputed  by  one  who  does  not  connect  himself  with  the  title."  Negligence 
or  the  want  of  it  is  no  element  of  trespass  or  of  a  defense."  One  who  wilfully  drives 
his  cattle  upon  the  unenclosed  premises  of  another  is  liable  in  trespass,  though  there 
would  be  no  liability  if  they  strayed  upon  it.*"  Under  some  statutes,  trespass 
is  the  proper  remedy  to  recover  for  the  wrongful  use  and  occupancy  of  land.^*  Tres- 
pass quare  clausum  fregit  is  not  the  appropriate  remedy  to  recover  for  damage  to 
property  by  bees.'"  Where  trespass  is  committed  by  animals,  the  person  in  possession 
of  them  and  not  the  owner  is  liable.*' 

In  a  suit  to  recover  for  a  trespass  committed,  it  is  no  defense  that  defendant 
is  no  longer  trespassing,**  nor  that  the  damaged  property  lacked  in  conformity  to 
some  legal  regulation  regarding  it.*"  Right  of  action  may  be  lost  by  contract  or 
a  contract  liability  be  substituted.*' 

It  is  a  trespass  to  the  person"  to  commit  any  assault  or  directly  inflict  any  in- 
juries.** In  Missouri  it  is  held  that  one  maliciously  annoying  another  by  means 
of  loud  noises,  etc.,  thereby  injuring  the  health  and  business  of  the  latter,  is  guilty 
of  trespass.*' 

Eight  of  entry  and  other  matters  in  justificati-onJ"' — Lawful  entry  may  be  un- 
der an  easement"'  or  a  license,'^  and  one  who  so  enters  is  not  liable  in  trespass""  un- 
less he  exceeds  his  license."*  Where  the  entry  is  with  the  consent  of  the  person  in 
possession,  sixbscquent  misconduct  will  not  make  defendant  a  trespasser  ab  initio,""  but 
he  becomes  a  trespasser  from  then  on.""  A  license  to  be  a  justification  must  be  given 
by  one  authorized  to  give  it,"^  and  where  one  acts  under  a  license  given  by  a  party 
who  cannot  give  such  license,  he  is  liable  irrespective  of  good  faitli."* 


81  p.  897.  Rightful  possession  is  sufficient 
though  legal  title  is  In  another.  Syson 
Timber   Co.    v.    Dickens    [Ala.]    40    So.    753. 

Trespass  to  groods:  Mere  possession  of 
goods.  Rice  v.  Travis,  117  111.  App.  644. 
The  possession  of  crop  grown  by  one  on 
land  held  adversely  is  sufficient  against  a 
■wrongdoer.  CuUen  v.  Bowen,  36  Wash.  665, 
79   P.   305. 

77.  Healy  v.  Smith  [Wyo.]  83  P.  583.  Es- 
pecially is  this  so  where  a  Federal  statute 
makes  it  unlawful  to  take  exclusive  posses- 
sion by  erecting  fences,  etc.  Clemmons  v. 
Gellette  [Mont]   83  P.   879. 

78.  Syson  Timber  Co.  V.  Dickens  [Ala.] 
40  So.  753. 

79.  Where  one  in  building  upon  his  own 
premises  permits  bricks,  etc.,  to  fall  upon 
adjoining  properly,  he  is  liable  irrespective 
of  negligence.  McCahill  v.  Parker  Co.,  97 
N.   T.   S.    398. 

80.  Not  altered  bj'  Sess.  Laws  1885.  p. 
£20,  providing  that  no  recovery  can  be  had 
for  destruction  of  crops  by  animals  unless 
inclosed  by  a  lawful  fence.  Bell  v.  Gon- 
zales [Colo.]  83  P.  639;  Healy  v.  Smith 
[Wyo.]    83  P.   583. 

81.  Act  of  May  25,  1887.  Allwein  v. 
Brown.   29  Pa.   Super.  Ct.   331. 

82.  Petey  Mfg.  Co.  v.  Dryden  [Del.]  62 
A.  1056. 

8S.  The  agister  and  not  the  owner  must 
respond  for  damages  done  by  the  cattle. 
Mott  V.   Scott   [Colo.]  83  P.   779. 

84.  Where  suit  is  to  recover  for  dam- 
age done  by  smoke  emitted  from  defendant's 
passing   trains,   it  is   immntprial  that   trains 


no    longer    pass.     Baltimore    Belt    R.    Co.    v. 
Sattler    TMd.]    62    A.    1125. 

SS.  Recovery  can  be  had  for  the  willful 
destruction  of  fish  traps,  though  plaintiff 
had  not  complied  with  the  fish  laws  In  main- 
taining them.  Fowler  v.  Harrison  [Wash.] 
81  P.  1055. 

86.  Trespass  on  the  case  will  not  He  In 
favor  of  a  city  against  a  street  railway  com- 
panv  to  recover  the  amount  of  a  judgment 
rendered  against  It  because  of  the  railway's 
negligence,  where  the  company  has  given 
a  bond  to  hold  the  city  harmless.  City  of 
Pawtucket  v.  Pawtucket  Elec.  Co.,  61  A.  48 

87.  See  4  C.  L.  1700. 

88.  For  treatment  of  this  topic,  see  As- 
sault and  Battery,  6  C.  L.  269;  False  Im- 
prisonment,  5  C.   li.   1413. 

80.  Shellabarger  v.  Morris  [Mo.  App.l  91 
S.   W.    1005. 

00.     See   4   C.   L..    1700. 

91.     See  Easements,   5  C.  L.  1049. 

02.     See   Licenses,    6   C.   L.    436. 

93.  One  who  enters  the  offices  of  another 
for  the  purpo.ie  of  making  a  complaint 
against  an  employe  of  the  latter  is  not  a 
trespasser  though  in  the  wrong  place.  Chi- 
cago City  R.  Co.  v.  Rosenberger,  110  111 
App.    406. 

I>4.  License  authorizing  the  erection  of 
telephone  poles  along  the  highway,  it  is  no 
protection  where  the  line  is  constructed 
diagonally  across  the  lot.  Zimmerman  v 
American  Tel.  &  T.  Co.,  71  S.  C.  538,  Bl  S.  E.' 
243. 

95.  Trespass  quare  clausum-  fregit  will 
not   lie   against  one   who   enters    under  'con- 
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A  city  is  not  liable  for  a  trespass  conunitted  while  in  discharge  of  a  govern- 
mental function. ""  An  officer  -who  takes  property  under  a  writ  of  execution  is  not 
liable  unless  he  takes  property  not  authorized  to  be  taken/'  but  if  he  wrongfully  levies 
upon  the  property  of  a  third  person,  trespass  will  lie.^  Where  an  ofliccr  attempts  to 
justify  under  a  writ  of  replevin  issued  by  a  justice  of  the  pcace^  lie  must  show  juris- 
diction.* 

Parties  in  the  tort.^ — Joint  tort  feasors  arc  liable.'*  A  principal  is  liable  for  the 
trespasses  of  his  agent  when  committed  in  the  course  of  his  employment,"  but  not, 
ordinarily,  for  those  of  an  independent  contractor."  Where  two  or  more  are  co- 
ownerb  of  the  reversionary  interest,  the  defendant  when  sued  by  one  can  require  the 
co-owners  to  be  joined  as  parties,  but  a  general  denial  waives  this  right.*  Mem- 
bers of  a  board  charged  with  the  care  of  streets  who  do  not  participate  in  or  rati- 
fy a  trespass  committed  by  other  members  are  not  liable." 

§  2.  Actions.  A.  At  law}" — Actual  possession  or  title  to  unimproved  lands 
must  be  shown,^^  but  where  a  g]-antee  has  color  of  title  and  the  acts  done  by  the 
grantor  were  under  the  authority  of  the  grantee,  the  grantee  has  such  constructive 
possession  as  will  sustain  an  action  for  trespass.^-  Ounership  of  land  raiK(:«  a  pre- 
sumption of  ownership  of  timber  growing  thereon.^''  Where  plaintifl:  seeks  to  es- 
tablish his  ownership  to  the  land  by  adverse  possession,  he  must  establish  all  the 
elements  which  are  necessary  to  give  title.^*  A  plea  of  title  does  not  make  the  ac- 
tion one  "to  determine  title  to  land,"^"  nor  does  the  fact  that  the  jury  incorporated 
a  finding  as  to  title.^" 

S-uccessive  suits. — Where  an  action  of  trespass  for  cutting  trees  is  determined 


tract  to  complete  a  building,  tlioug-h  he  ex- 
ceeds his  license.  Beers  v.  McGinnis  [Mass.] 
77    N.    E.    76S. 

06.     Snedecor    v.    Pope     [Ala.]    39    So.    318. 

97.  Lunatic's  committee  can  not  give  a 
license  to  cut  timber  upon  land  belonging 
to  the  lunatic.  Scribner  v.  Toung,  97  N.  Y. 
S.    867. 

98.  Scribner  v.   Toung,   97  N.   Y.  S.   866. 

99.  City  is  not  liable  for  trespass  com- 
mitted by  a  Are  horse.  Cunningham  v.  Se- 
attle   [Wash.]    82    P.    143. 

1.  Seizure  of  exempt  property  creates  no 
liability  where  the  debtor  has  not  complied 
■with  conditions  necessary  to  make  a  valid 
exemption.  Johnson  v.  Larcade,  110  111.  App. 
611. 

2.  Harris  v.  Nelson,  113  111.  App.   487. 

3.  Must  prove  by  a  preponderance  of  evi- 
dence that  the  value  of  the  property  did  not 
exceed  the  jurisdiction.  Rice  v.  Travis,  117 
111.   App.    645. 

4.  See  4  C.  L.  1700. 

5.  Where  a  railway  company  gave  a  city 
authority  to  use  a  well  of  a  private  person, 
and  required  the  city  to  give  a  bond  to 
Indemnify  It  for  all  damages,  it  is  a  Joint 
tort  feasor.  Couch  v.  Texas  &  P.  R.  Co. 
[Tex.]  90  S.  W.  860.  Where  persons  ille- 
gally enter  upon  and  employ  others  to  enter 
upon  lands  of  another,  they  are  joint  tres- 
passers. Bright  V.  Bell,  113  I^a.  1078,  37 
So.  97*.  Evidence  held  insufficient  to  show 
such  concert  of  action  with  his  wife  in  ex- 
cluding plaintiff  from  possession  as  will 
make  defendant  liable  in  trespass  for  mesne 
profits,  the  only  evidence  being  that  defend- 
ant made  repairs  for  his  wife.  Pace  v,  Ho- 
ban,  27  Pa,  Super.  Ct.  574. 


0.  Where  a  wife,  claiming  title  to  cer- 
tain premises,  authorized  her  husband  to  do 
anything  which  he  deemed  necessary  to 
protect  her  interest,  she  is  liable  for  a  tres- 
pass committed  as  her  agent.  Roberts  v. 
Hall,  147  Cal.  434,  82  P.  66. 

7.  St.  Louis,  etc.,  R.  Co.  v.  Gillihan  [Ark.] 
92  S.  W.  793.  See,  also.  Agency,  5  C.  L,.  64; 
Master  and  S_ervant,  6  C.  L.  521. 

8.  Cherry  "v.  Lake  Drnmmond  Canal  & 
Water  Co.   [N.  C]  53  S.  E.  13S. 

9.  Bright  V.  Bell.  113  La.  1078,  37  So.  976, 

10.  See  4  C.  L.  1701. 

11.  Color  of  title  is  insufficient.  Price  v. 
Greer   [Ark.]   88  S.  W.  985. 

IS.  Nor  is  this  affected  by  the  fact  that 
the  boundary  line  was  in  dispute,  it  appear- 
ing that  no  one  else  had  actual  or  construc- 
tive pos.session.  Capen'.g  Adm'r  v.  Sheldon 
[Vt.]   61  A.   864. 

IS.  Where  a  statute  provides  a  penalty 
for  cutting  trees  recoverable  by  the  owner, 
and  defines  "owner"  to  be  the  owner  of  the 
trees  when  one  owns  the  timber  and  another 
the  land,  where  there  Is  no  separate  0"wner- 
ship,  the  owner  of  the  land  is  the  proper 
party.  Brasher  v.  Shelby  Iron  Co.  [Ala.]  40 
So.    80. 

14.  Where  notice  is  required,  must  prove 
such  notice.  Brasher  v.  S)ielb.v  Iron  Co. 
[Ala.]    40  So.   80. 

13.  Where  actions  to  determine  title  to 
land  must  be  brought  in  the  county  where 
the  land  is  located,  the  fact  that  the  title 
to  the  land  becomes  involved  in  an  action  of 
trespass  will  not  deprive  a  court  of  juris- 
diction, though  the  land  does  not  He  In  that 
county.  Huxford  v,  Southern  Pine  Co.  (Ga.] 
52  S.  K.   4:J0. 
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in  favor  of  defendant,  it  becomes  res  judicata  so  that  a  second  action  cannot  be  main- 
tained for  trees  cut  since  that  suit  was  commenced  involving  the  same  points. 

A  recovery  in  an  action  of  replevin'*  or  trover,  with  satisfaction,  is  a  bar  to  a 
subsequent  action  of  trespass  for  the  same  property.^'  Where  two  of  three  distinct 
trespasses  have  been  barred  by  the  statute  of  limitations,  recovery  can  be  had  only  on 
the  last.'"' 

Joint  actions. — Under  some  statutes,  where  several  trespassers  are  sued  in 
trespass,  the  plaintiff  may  recover  against  all  for  the  greatest  damage  done  by 
any  one,"'  or  the  action  may  be  dismissed  as  to  some  and  maintained  as  to  others." 

There  must  be  a  community  of  interest  in  the  subject-matter  which  is  threaten- 
ed to  authorize  the  joinder  of  two  or  more  plaintiffs  in  an  action  to  enjoin  a  tres- 
pass."' 

WTiere  two  joint  tort  feasors  are  joined  as  defendants,  a  nolle  prosequi  may 
be  entered  as  to  one  who  is  discovered  during  trial  to  be  a  minor,  and  the  verdict 
and  judgment  will  stand  as  to  the  other."* 

Pleading,  issues,  and  proof .'^^ — Plaintiff's  possession  must  be  clearly  alleged,"* 
and  the  description  of  the  property  alleged  to  have  been  trespassed  upon  must  be 
sufficient  to  identify  the  premises."'  Complainant  need  not  deraign  title,"*  and  when 
a  lease  is  pleaded  as  a  basis  for  possession,  it  is  not  necessary  to  set  out  the  entire 
contract."*  Complaint  must  allege  the  time  when  the  alleged  trespass  was  com- 
mitted,'" and  when  a  specific  date  is  alleged  without  any  continuance,  recovery  will 
be  confined  to  a  trespass  committed  on  some  one  day,*'  and  plaintiff  may  be  com- 
pelled to  elect  a  day  on  which  the  trespass  will  be  proved.*"  Complaint  must  de- 
scribe the  act  of  violence  so  that  issue  may  be  joined  thereon,**  and  issues  having 
been  joined,  the  proof  must  correspond**  as  respects  possession,  title'^  and 
place.**     It  is  not  necessary  that  plaintiff  specifically  allege  that  he  claims  some 


16.  Huxford  v.  Southern  Pine  Co.  [Ga.] 
52  S.  E.    439. 

17.  Roper  Lumber  Co.  v.  Elizabeth  City 
Lumber  Co.    [N.  C]   53  S.   E.  134. 

18.  Harris    v.    Nelson,    113    111.    App.    487. 

19.  Syson  Timber  Co.  v.  Diqkens  [Ala.] 
40  So.    753. 

20.  Evidence  of  injury  resultlngr  from  the 
two  barred  properly  refused  admission. 
Jackson   v.   Emmons,   25  App.   D.   C.   146. 

21.  "Civ.  Code  1895,   §  3915.     The  Jury  may 
.specify    in    their   verdict    the   damage    to   be 

recovered  from  each,  but  the  defendants 
can  not  demand  such  apportionment.  Ivey 
V.  Cowart  [Ga.]  52  S.  B.  436. 

2S.     Ivey    V.    Cowart    [Ga.]    52    S.    E.    436. 

23.  The  fact  that  the  owner  of  land  per- 
mits his  neighbors'  cattle  to  roam  thereon 
does  not  create  a  community  of  interest. 
Healy   v.    Smith   [Wyo.]    83  P.   583. 

24.  Crane  v.  Lynch,   27  Pa.  Super.  Ct.  565. 

25.  See   4   C.   L.    1702. 

2C  AlleBatlona  of  trespass,  however  nu- 
merous or  continuous.  Is  not  an  admission  of 
possession  by  defendant  where  complaint 
specifically  alleges  possession  in  plaintiff. 
Arizona  &  C.  R.  Co.  v.  Denver  &  R.  G.  R.  Co. 
[N.  M.]    84  P.   1018. 

27.  Description  as  "312  South  19th  Street, 
ill  the  city  of  Birmingham"  Is  sufficient.  Sne- 
decor  V.  Pope   [Ala.]    39   So.   318. 

Pleadings  held  snfliclcnt:  Complaint  al- 
leging ownership  of  a  specific  piece  of  land, 
its  connection  by  pipes  with  the  city  water 


main,  and  destruction  of  such  pipes  by  de  ■ 
fendant,  is  good  as  against  a  general  de- 
murrer on  the  ground  of  uncertainty.  Rob- 
erts V.  Hall.  147  Cal.  434,  82  P.  66. 

28.  An  allegation  of  ownership  and  right 
to  possession  is  sufficient.  Price  v.  Greer 
[Ark.]    88    S.    W.    985.      - 

29,  30.     Snedecor  v.  Pope  [Ala,]  39  So.  318. 

31.  Not  necessarily  the  day  alleged.  Sne- 
decor V.  Pope   [Ala.]   39   So.   318. 

32.  Snedecor    v.    Pope    [Ala.]     39    So.    318. 

33.  Snedecor  v.  Pope  [Ala.]  39  So.  318. 
Complaint  alleging  an  unlawful  and  wanton 
seizure  of  plaintiff's  property  by  defendant 
held  sufficient.  Barfleld  v.  Coker  &  Co. 
[S.  C]  53  S.  B.  170.  Complaint  held  suffi- 
cient alleging  that  plaintiff  owned  the  land 
and  that  defendant  without  right  dug  a  ditch 
thereon.  McRae  v.  Blakeley  [Cal.  App.]  84 
P.   679. 

34.  Snedecor    v.    Pope    [Ala.]    39    So.    318. 

35.  Where  complaint  in  trespass  bases 
right  of  action  upon  ownership  of  the  land, 
evidence  of  an  assignment  of  cause  of  action 
by  tenant  to  plaintiff  is  inadmissible.  Mott 
v.    Scott    [Colo.]    83   P.    779. 

36.  Where  pleading  alleged  a  trespass  to 
a  boom  In  a  creek,  proof  of  trespass  in  a 
lake  was  not  such  a  variance  where  it  ap- 
peared that  the  lake  was  a  part  of  the  creek 
and  the  boom  was  across  one  side  of  the 
lake.  Syson  Timber  Co.  r.  Dickens  [Ala  1 
40  So,   753.  '-■ 
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or  all  the  damages  as  puTiitive.'^  A  petition  setting  up  nuTnerous  and  continuous 
trespassers  to  personal  property  states  but  one  cause  of  action."  Where  the  tres- 
passes constitute  but  one  cause  of  action,  it  is  unnecessary  to  specifically  state  the 
amounts  of  the  various  items.'* 

An  answer  which  controverts  a  material  allegation  of  the  complaint  is  suffi- 
cient.*"    Matters  of  justification  must  be  specifically  pleaded.** 

Under  the  general  issue,  title  to  the  land  may  be  determined.*'  A  plea  of  lib- 
erum  tenementum  to  a  complaint  charging  trespass  quare  clausum  fregit  puts  in 
issue  the  freehold  within  the  meaning  of  the  statute  providing  for  an  appeal  to  the 
supreme  court.*' 

Where  in  trespass  the  title  to  the  land  is  litigated  under  a  plea  of  general  issue, 
defendant  may  amend  his  plea  after  verdict  to  make  it  conform  to  the  proof  if 
necessary.** 

Evidence.*^ — Evidence  tending  to  show  the  nature  of  plaintiff's  possession 
is  admissible.*'  Where  plaintift'  attempts  to  prove  possession  under  a  statute,  he 
must  prove  all  facts  necessary  to  invoke  the  statute.*^  Where  both  parties  claim 
title  under  a  common  grantor,  the  plaintiff  need  trace  his  title  no  further  than 
such  grantor.**  Proof  of  ownership  of  land  raises  a  presumption  of  possession,*' 
and  upon  further  proof  that  defendant  entered,  establishes  a  prima  facie  case  as  the 
entry  will  be  presumed  to  be  wrongful.""  Ownership  may  be  presumed  from  cir- 
cumstances.^* Where  plaintiff's  title  is  referable  to  a  deed,  the  execution  of  which 
is  to  be  established  by  presumption,  evidence  tending  to  sustain  or  rebut  such 
presumption  is  admissible."^ 


37.  Siifllclent  If  he  makes  a  case  by  his 
pleadings  and  proof  ivhich  \rill  entitle  him 
to  punitive  damages.  Greeney  v.  Pennsyl- 
vania  Water  Co..   29   Pa.   Super.  Ct.    136. 

38.  Not  subject  to  a  motion  to  divide  and 
number.  Habig  v.  Parker  [Neb.]  107  N.  W. 
127. 

39.  Where  the  pleader  elects  to  claim  a 
named  sum  for  any  one  or  more  Items,  he  is 
-limited  to  the  amount  claimed.  Hablg  v. 
Parker    [Neb.]    107    N.    W.    127. 

40.  Plea  which  puts  In  issue  plaintiff's 
possession  or  right  of  possession  is  good. 
Vines  v.  Vines  [Ala.]  40  So.  84.  Where  com- 
plaint charges  the  cutting  of  trees  in  excess 
of  those  sold  under  a  contract,  an  answer 
admitting  that  defendant  cut  trees  but  de- 
nying that  he  cut  more  than  were  conveyed 
la  sufficient.  Doell  v.  Schrier  [Ind.  App.] 
75  N.  R.  600.  Where  the  complaint  charges 
trespass  for  entering  and  tearing  down  a 
portion  of  the  house,  a  plea  alleging  consent 
to  enter  upon  the  premises  is  demurrable, 
as  It  does  not  deny  the  gravamen  of  the  tres- 
pass.     Snedecor  v.    Pope    [Ala.]    39   So.    318. 

41.  Thomas  v.  Riley.  114  111.  App.  520. 
Where  one  attempts  to  justify  under  a  li- 
cense he  must  plead  and  prove  the  same. 
Bunke  v.  New  York  Tel.  Co.,  110  App.  Div. 
241,  97  N.  Y.  S.  66.  Where  in  trespass  to 
premises  described  as  "312  South  19th  St." 
In  a  certain  city,  in  tearing  down  a  portion 
of  the  house,  a  plea  that  defendant  had 
license  to  enter  upon  the  "premises"  de- 
Kcr'Vipd  does  not  allege  license  to  enter  the 
"house."     Snedecor  v.  Pope  [Ala.]   39  So.  31S. 

42.  Lyman  v.  Brown  [N.  H,]  62  A.  650, 
43  Schwartz  v.  McQuaid,  115  111.  App.  353. 
44.     Lyman  v.  Brown  [N.  H.]   62  A.   650. 


45.  See   4  C.   L.    1702. 

46.  A  will  is  admissible  where  plaintift 
claims  under  It,  though  it  might  be,held  void 
if  contested  by  the  heirs.  CuUen  v.  Bowen, 
36  Wash.  665,  79  P.  305.  A  sheriff's  deed 
on  sale  under  execution,  against  one  not 
shown  to  have  had  title,  not  sufficient  proof 
of  title.  Phillips  v.  Beattyville  Mineral  & 
Timber  Co.  [Ky.]  88  S.  W.  1058.  Deeds  in- 
definite as  to  boundaries  are  insufficient  to 
establish  title.  Cheatham  v.  Hicks  [Ky.] 
88    S.    W.   1093. 

47.  TTnder  Act  March  18,  1899  (Acts  1899, 
p  117,  No.  60),  providing  that  the  possession 
of  unimproved  lands  shall  be  deemed  to  be  in 
the  person  who  •  *  •  pays  taxes  for 
seven  successive  years  providing  three  pay- 
ments be  made  after  the  passage  of  the  act, 
it  is  necessary  to  prove  such  payments. 
Price  V.  Greer   [Ark]    88  S.   W.   985. 

48.  Popers   v.   Cuyler    [Ky.]    89   S.   W.    2. 

49.  McRae  v.  Blakeley  [Cal.  App.]  84  P. 
679.  Proof  of  ownership  of  land  to  which 
certain  pipes  are  appurtenant  is  sufficient 
to  establish  ownership  of  the  pipes.  Roberts 
V.  Hall,   147   Cal.   434.   82  P.    66. 

50.  Leave  or  license  must  be  proved  by 
defendant.  McRae  v.  Blakeley  [Cal.  App.] 
S4  P.  679.  The  fact  that  telephone  wires 
were  attached  to  the  building  before  plaintiff 
became  the  owner  does  not  raise  the  pre- 
sumption that  they  were  put  there  by  li- 
cense. Bunke  v.  New  York  Tel.  Co.,  110  App. 
Div.    241,    97    N.    Y.    S.    66. 

51.  Defendant's  ownership  of  telephone 
wires  will  be  presumed  upon  proof  that  there 
is  no  other  telephone  company  in  town. 
Bunke  v.  New  York  Tel.  Co.,  110  App.  Div. 
241,   97  N.    Y.   S.   66. 
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The  burden  is  upon  the  plaintiff  to  prove  all  the  elements  of  the  trespdss=' 
and  the  extent  of  the  injury/*  but  when  he  has  made  a  prima  facie  case,  the  burdini 
is  on  defendant  to  prove  a  justihcation.^"  An  allegation  in  the  complaint  that  the 
trespass  was  committed  without  plaintiff's  consent  does  not  shift  the  burden  of  proof 
from  defendant  to  plaintiff.""  Where  the  trespass  is  for  telephone  wires  attached 
to  plaintiff's  house,  it  is  not  necessary  for  plaintiff  to  prove  that  defendant  actually 
used  the  wires  for  telephone  purposes."^ 

Instnoctions^^  and  jury  questions/^'' — A  charge  is  too  broad  that  calls  for  proof  of 
a  greater  trespass  than  is  in  evidence,""  but  it  is  not  error  to  charge  liability  for 
the  full  consequences  of  it  if  there  is  no  evidence  of  injury  other  than  to  plain- 
tiff.®^ Wliere  there  is  evidence  tending  to  show  that  the  trespass  was  committed 
by  one  acting  as  agent  for  defendant,  it  is  a  question  for  jury."^ 

Verdict  and  judgment."'' — Findings  must  correspond  to  the  pleadings  as  to'  the 
place  of  trespass."*  If  a  partial  trespass  only  is  established,  the  verdict  and  judg- 
ment must  be  according  to  that  proved."" 

A  failure  to  recover  against  some  will  not  defeat  a  recovery  against  the  others.** 

Costs. — A  statuti?  giving  plaintiff  an  additional  cost  in  an  action  of  trespass 
must  be  limited  to  the  intention  of  the  legislators."' 

(§  2)  B.  In  cquitij.'^^—SNhcYe  a  threatened  trespass  will  result  in  an  irrep- 
arable injury,*"  or  portend  frequent  repetition,'"  or  a  multiplicity  of  suits,  an 
injunction  will  issue  restraining  such  trespass,'"-  but  it  will  not  issue  for  a  past 
trespass'^  unless  the  circumstances  show  an  intention  to  continue,''  or,  it  seeins,  where 


Sa.  Judgment  in  a  former  suit  by  the 
heirs  of  the  owner  Vv-ho  was  alleged  to  have 
i-.xecuted  the  deed.  Veatch  v.  Gray  [Tex. 
Civ.  App.]  14  Tex.  Ct.  Rep.  316,  91  S.  W.   324. 

!53.  Cain  V.  Sinionson  [Ala.]  39  So.  571. 
Where  plaintift'.s  title  is  put  in  issue,  he 
must  establish  it  by  a.  preponderance  of 
evidence.  Bullard  v.  Holling-swortli  [N.  C] 
53  S.  B.  441.  Where  action  is  in  trespass  for 
destroying  fences  and  permitting  cattle  to 
destroy  tlie  crops,  error  to  admit  contract 
whereby  defendant  undertoolc  to  repair  fence 
in  time  to  protect  crops.  St.  IjOuis,  etc.,  R. 
Co.  V.  Gillihan   [Ark.]   92  S.  W.  793. 

54.  Cain  v.  Simonson  [Ala.]  39  So.  571. 
Where  trespass  consisted  of  cutting  trees 
througli  an  agent,  a  booli  showing  the 
amount  of  timber  delivered  by  the  agent 
at  a  certain  place  is  nt)t  admissible  to  rebut 
the  amount  of  timber  cut  when  it  does  not 
appear  that  all  the  timber  was  delivered  at 
that  place.  Capen's  Adm'r  v.  Sheldon  [Vt.] 
61  A.  864. 

55.  Where  defendant  asserts  that  the 
property  had  become  a  public  highway,  he 
must  prove  the  same.  Neal  v.  Gilmore 
[Mich.]    12   Det.   Leg.   N.    540,   104   N.    W.    609. 

5«.     Snedecor  v.   Pope    [.41a.]    39   So.    31 S. 

57.  If  defendant  has  abandoned  the  tele- 
phone wires,  they  must  show  such  fact. 
Bunke  v.  New  York  Tel.  Co.,  110  App.  Div. 
241.  97  N.  Y.  S.  66. 

58,  SO.     See    2    C.    L,.    1897. 

(JO.  Where  there  is  no  evidence  that  de- 
fendant moved  more  than  a  part  of'  the 
house,  it  is  error  to  charge  that  if  the  jury 
believe  the  evidence  they  must  And  that  de- 
fendant moved  the  "house."  Snedecor  v. 
Pope  [Ala.]  39  So    318. 

6t.     Snedecor  v.   Pope    [Ala.]    39   So.    318. 

6?.  Sv<<on  Timber  Co.  v.  Dickens  [Ala.] 
40  So.   753. 


63.  See  4  C.  L.   1703,  n.   85. 

64.  Fludinss  held  siifHcieut  to  show  that 
the  trespass  was  committed  on  land  describ- 
ed in  the  complaint.  Kelly  v.  Daley,  94  Minn. 
253.  102  N.  W.  858. 

65.  Where  in  a  suit  for  trespass  for  cut- 
ting- timber  defendant  asserts  title  to  only 
two-thirds,  it  is  error  to  render  judgment 
for  defendant  for  the  entire  amount.  Brown- 
ing V.  Cumberland  Gap  Cannel  Coal  Co. 
[Ky.]  89  S.  W.  267.  Where,  in  an  action  of 
trespass  to  several  tracts  of  unimproved 
land,  plaintiff  failed  to  prove  title  or  pos- 
session to  some,  a  verdict  which  flxe.=i  the 
gross  value  of  the  timber  'cut  from  all  the 
tracts  cannot  stand.  Price  v.  Greer  CArk  ] 
88   S.   W.    985. 

66.  Ivey   v.    Cowart    [Ga.]    52    S.    B.    436. 

67.  Rev.  St.  1898,  §  2922.  Includes  only 
the  reasonable  expense  of  a  surveyor  and  one 
assistant.  Dunbar  v.  Montreal  River  Lum- 
ber  Co.    [Wis.]    106    N.   Vv'.    3K9 

68.  See    4    C.    L.    1703. 

69.  Where  the  trespasses  on  a  railroad's 
location  by  another  road  will  practically  de- 
prive plaintiff  of  the  use  of  it.  equity  will 
enjoin  the  trespasses.  Arizona  &  C.  R  Co  v 
Denver  &  R.  G.  R.  Co.  [N.  M.]  84  P.  1018. 
-AlU  injunction  will  issue  to  prevent  the  re- 
moval of  an  article  which  has  become  so 
attached  as  to  become  a  part  of  the  realty. 
State  Security  Bank  v.  Hoskins  [Iowa]  106  n! 
W.  764.  Where  reference  books  which  are 
furnished  only  to  subscribers  and  compiled 
at  great  expense  are  unlawfully  levied  upon 
an  injunction  will  lie  to  restrain  sale.  Sin- 
sabaugh   v.  Dun,    114   III.  App.   523. 

70.  Frequent  acts  of  trespass,  accom- 
panied with  a  threat  to  continue,  consti- 
tute a  sufficient  ba.sis  for  an  Injunction 
Huxford  v.  .=;ou thorn  Pine  Co  [Ga  1  K?  q' 
E.   439.  "• 
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there  is  a  continuing  damage.''  Where  an  injunction  is  claimed  upon  tlie  ground 
of  irreparable  injury,  the  facts  constituting  such  ii-reparable  injury  mast  be  stated 
and  proved.'^  but  inconveniences  and  annoyance  which  result  from  continued  and 
repeated  trespasses  which  interfere  with  the  free  use  of  real  property  are  sufficient 
to  sustain  an  injunction,  though  nominal  damages  would  be  full  compensation.^" 
\Vhere  the  defendant  railway's  entry  is  unlawful  only  because  made  in  an  improper 
place,  equity  will  enjoiii  its  use,  but  where  conditions  warrant,  defendant's  equities 
will  be  preserved.''^  Where  one  could  not  maintain  an  action  for  trespass  if  thn 
act  was  committed,  he  cannot  maintain  an  action  for  an  injunction  to  prevent  it.'" 

Y/here  plaintiff  fails  to  prove  any  title,'"  or  fails  to  prove  exclusive  right  tn 
the  entire  premises  as  against  defendant,  an  injunction  will  not  issue.^°  In  an  action 
to  restrain  the  cutting  of  timber  by  alleged  trespassers  in  possession,  plaintiff  must 
I'ecover  on  the  strength  of  his  own  title,^^  but  one  who  has  been  forcibly  ousted  from 
the  actual  possession  has  such  possession  as  will  enable  him  to  maintain  an  action. ^- 

A  trustee  of  an  express  trust  may,  under  statute  in  some  states,  maintain  an 
action  to  restrain  a  trespass.^' 

§  3.  Damages  and  peiialties.^* — Defendant  is  liable  only  for  damages  which 
are  the  approximate  result  of  his  trespass.^'*  Where  trespass  to  real  estate  resulis 
in  permanent  injury,  the  depreciation  in  the  market  value  of  the  property  is  the 
measure  of  damages,^"  but  if  the  injury  is  reparable,  the  cost  of  repairing  may  be 
recovered,  providing  such  cost  does  not  exceed  the  diminution  in  market  value.^' 
Where  diminution,  in  the  value  of  real  estate  is  the  measure  of  damages,  it  is  prop- 
er to  treat  the  body  occupied  and  used  as  a  unit,  and  compute  the  damage  to  it  as 


71.  Where  defendant  through  intimlda- 
lion  prevents  plaintiff  from  enjoying  land 
owned  by  him,  injunction  will  issue  on  the 
ground  of  multiplicity  of  suits.  Huxford 
V.    Southern    Pine    Co.    [Ga.]    52    S.    B.    439. 

72.  O'Brien  v.  Murphy  [Mass.]  75  N.  E. 
700. 

73.  The  entering  upon  the  premises  of 
another  and  opening  of  a  ditch  already  ex- 
isting will  not  authorize  the  issuing  of  .an 
injunction  wh.ire  there  is  no  evidence  of 
an  intention  to  repeat.  Hull  v.  Harker 
[Iowa]  106  N.  W.  629.  An  injunction  re- 
straining trespass  will  not  issue  unless  there 
is  a  showing  of  reasonable  apprehension 
of  such  trespass.  Proof  of  a  past  trespass 
Is  insufflcient.  Healy  v.  Smith  [Wyo.]  83 
P.    583. 

74.  Where  defendant  wrongfully  con- 
structed a  ditch  from  110  to  122  feet  wide 
across  plaintiff's  land,  plaintiff  Is  entitled 
to  an  injunction  cornpelling  defendant  to 
fill  up  the  ditch.  MoRae  v.  Blakeley  [Cal. 
A-".]     ^4    P.    679. 

75.  Pence  v.  Carney  [W.  Va.]   52  S.  B.  702. 
78.     O'Brien    v.    Murphy    [Mass.]    75    N.    E. 

700. 

77.  As  the  right  to  remove  track,  etc. 
Montgomery  Amusement  Co.  v,  Moijtgomery 
Traction    Co.,    139    P.    353. 

78.  Clemmons  v.  Gillette  [Mont.]  83  P. 
879. 

70.  Lanier  Hamilton  Co.  v.  Hebard,  123 
G.a.  626.  51  S.  E.  632.  Where  a  statute  gives 
the  owners  of  land  fronting  on  any  hay  the 
right  to  plant  oysters  within  prescribed  lim- 
its, they  may  restrain  interference  there- 
with. Code  1896,  c.  8-).  Cain  v.  Simonson 
[Ala.]    39   So.    571. 


50.  Will  not  lie  against  a  tenant  in  com- 
mon. Country  Club  Land  Ass'n  v.  Lohbauer, 
97  N.  T.  S.   11. 

51.  Where  plaintiff  fails  to  establish  title, ' 
it    is   immaterial    whether   a   link   in    defend- 
ant's title  was  suffloiently  proven,  defendant 
being    in    possession.     Taulbee    v.    Buckner's 
Adm'r    [Ky.]    91   S.    W.    734. 

S3.  Slaughter  v.  Mallet  Land  &  Cattle 
Co.    [C.    C.   A.]    141   P.   282. 

S3.  Civ.  Code  Prac.  §  21.  Not  necessary 
to  join  the  party  for  whose  benefit  it  is 
brought.     Goff  v.  Boland  [Ky.]   92  S.  W.  575. 

84.      See   4    C.   L.    1704. 

S5.  Where  defendant  tore  down  fence  of 
plaintiff  and  repaired  it  to  as  good  a  C07i- 
dition  as  before,  he  is  not  liable  for  damages 
done  by  stock  breaking  through.  Gulf,  etc. 
R,  Co.  V.  MoMurrough  [Tex.  Civ.  App.]  14 
Tex.   Ct.  Rep.  476,  91  S.  W.   320. 

Daniagres  Iield  not  excessive:  Where  it 
appeared  that  16  wires  were  attached  to  a 
stock  fastened  to  the  chimney  of  plaintiff's 
house  and  some  of  tliem  "were  attaclied  to 
another  chimney,  $50  damage  is  not  ex- 
cessive. Bunke  v.  New  York  Tel.  Co.,  110 
App.   Div.    241,   97   N.    Y.    S.   60. 

SB.  Where  the  trespass  resulted  in  the 
destruction  of  some  springs,  it  was  error  to 
permit  a  witness  to  testify  as  to  the  value 
of  the  springs  in  themselves.  Rabe  v.  Shoen- 
bcrger  Coal  Co.  [Pa.]  62  A.  854.  Where  soil 
is  removed,  it  is  not  the  value  of  the  soil  so 
removed  but  the  damage  done  to  the  estate 
that  regulates  the  recovery.  Parrott  v.  Chi- 
cago G.  W.  R.  Co.,  127  Iowa  419,  103  N.  W. 
352. 

87.  Where  the  loss  of  a  spring  can  be 
repaired  by  the  piping  from  another,  the  co.^t 
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an  entirety.*'  The  measure  of  damages  for  destmetion  of  crops  is  the  market  value 
as  standing,*"  although  it  has  been  held  that  where  trees  are  removed  and  manufac- 
tured into  lumber,  the  plaintiff  may  recover  the  value  of  the  lumber  less  the  cost  of 
manufacturing.""  Where  the  premises  trespassed  upon  could  be  put  to  bo  other 
use,  the  value  of  the  use  to  defendant  is  the  proper  measure  of  damages.®^  Plain- 
tiff may  recover  all  reasonable  costs  incurred  in  reducing  the  damage  as  much  as 
possible."*  But  in  all  cases  plaintiff  can  recover  only  for  the  damages  which  he 
could  not  have  prevented  by  use  of  reasonable  diligence."" 

In  trespass  for  entering  on  the  premises  and  removing  a  building,  the  ques- 
tion of  damages  is  not  affected  by  the  fact  that  the  land  was  mortgaged  for  more 
tban  its  value.'* 

The  damages  recoverable  by  a  tenant  in  a  suit  against  the  landlord  for  tres- 
pass are  the  injuries  to  the  leasehold  and  not  to  the  freehold."* 

The  recovery  must  correspond  to  the  interest  proved.""  Where  personal  prop- 
arty  is  injured,  the  value  of  the  property  destroyed  or  the  extent  of  the  injury  must 
be  proved,"'  but  a  mere  trespass  without  actual  damage  entitles  plaintiff  to  nom- 
inal damages." 

The  questions  as  to  whether  the  damage  was  the  direct  result  of  the  acts  com- 
plained of,  and  the  extent  of  those  damages,  are  for  the  jury,""  under  the  instructions 
of  the  court.^ 

Punitive  damages.^ — Punitive  damages  are  recoverable  only  when  the  acts 
were  done  wantonly  or. maliciously,  or  with  circumstances  of  aggravation.'  By  stat- 
ute in  some  states  exemplary  damages  may  be  recovered  by  the  owner  of  a  private 
park  against  one  killing  birds,  fish,  etc.,  therein.*  Where  the  statute  prescribes  the 
amount  of  recovery  for  trespass  committed  by  an  officer  executing  a  writ  and  plain- 
tiff has  declared  on  the  statute,  no  additional  punitive  damages  can  be  recovered." 


of  such  piping  is  the  measure  of  damage. 
Rabe  v.  Shoenberger  Coal  Co.  [Pa.]  62  A. 
S54. 

88.  Parrott  v.  Chicago  G.  W.  R.  Co.,  127 
Iowa   419.   103  N.   W.    352. 

8».  May  be  determined  by  deducting  from 
the  market  value  of  the  harvested  crop  the 
cost  of  harvesting  it.  Gulf.  etc..  R.  Co.  v. 
McMurrough  [Tex.  Civ.  App.]  14  Tex.  Ct. 
Rep.    476,    91    S.   W.    320. 

00.  St.  Paul  V.  Louisiana  Cypress  Lumber 
Co.    [La.]    40   So.    906. 

91.  As  where  telephone  vrires  are  attach- 
ed to  the  roof  of  a  house.  Bunke  v.  New 
York  Tel.  Co.,  110  App.  Div.  241,  97  N.  T.  S. 
66. 

93.  Where  defendant's  trespass  consisted 
in  the  destruction  of  a  boom  and  removal 
of  some  of  the  logrs.  the  cost  of  "watching 
the  remainder  until  they  could  be  removed 
to  a  place  of  safety  is  recoverable.  Syson 
Timber   Co.    v.    Dickens    [Ala.]    40    So.    753. 

93.  Where  defendant  wrongfully  tore 
down  plaintiff's  fence,  and  stock  destroyed 
the  crops,  defendant  not  liable  for  the  de- 
struction' of  crops  if  by  exercising  reason- 
able care  plaintiff  could  have  repaired  the 
fence.  Gulf,  etc.,  R.  Co.  v.  McMurrough 
[Tex  Civ.  App.]  14  Tex.  Ct.  Rep.  476,  91  S. 
W.  320:  Linn  V.  Hagan's  Adm'r  [Ky.]  92  S. 
W.  11. 

94.  Kunkel  V.  Utah  Lumber  Co.  [Utah] 
81  P.   897. 

95.  Snedecor  v.  Pope  [Ala.]    39  So.   318. 


96.  Where  the  petition  for  destruction  of 
crops  alleges  that  plaintiff  was  the  owner  of 
the  crop,  and  evidence  shows  that  he  owned 
only  one-half  but  was  authorized  to  recover 
for  all.  his  recovery  is  limited  to  his  inter- 
est. Gulf,  etc.,  R.  Co.  V.  McMurrough  [Tex. 
Civ.  App.]   14  Tex.  Ct.'Rep.  476,  91  S.  W.  320. 

97.  Snedecor  v.   Pope    [Ala.]    39   So.    318. 

98.  As  where  flash  board  projects  an  Inch 
over  on  to  the  ad.ioining  premises.  Puroto 
v.  Chieppa  [Conn.]  62  A.  664.  Evidence  that 
ilpfendant  dug  a  ditch  across  plaintiff's  prop- 
erty is  sufficient  to  support  a  finding  that 
plaintiff  suffered  damages.  McRae  v  Blake- 
ley    [Cal.    App.]    84   P.   679. 

=,",■    ,^^l"™o''e  Belt  R.  Co.  v.  Sattler  [Md.] 
oi   A.    n  25. 

1.  Court  should  instruct  as  to  the  rules 
of  damages  applicable  to  the  ease.  Balti- 
more Belt  R.  Co.  V.  Sattler   [Md.]   62  A.  1125 

2.  See   4   C.   L.    1705. 

Where  members  of  a  board  charged  with  the 
embellishment   of  streets  enter  upon   private 

erTcon^  ^"."."""""^  ^"^  ^^«f"«t  the  own! 
ers  consent  destroy  a  row  of  trees,  they  Ire 
.able  to  punitive  damages.  Bright  v  Bell 
113  La.    1078,   37  So.    976  ' 

*k„  ^'""^^t-  Fish  &  Game  Law  (Laws  1900 
P.  59.  c.  20)  §  203.  Where  one  endorsed  hf« 
summons  in  Justice  court,  "action  for  !  „« '^ 
alty.''  and  in  his  complaint  stated  fae?» 
which  entitle  him   to  the  statutory  damltA 

feAer ''v'  T'  ^"^  ""^^'  '''^  statute.      Roclel 
feller   v.   Lamora,    106    App.    Dlv.    345,    94   n" 
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Mvltifold  ddmages.^ 

§  4.  Criminal  lialiliiy.'' — It  is  no  defense  to  a  criminal  prosecution  for  en- 
tering upon  the  property  of  another  after  warning  that  defendant  had  occasionally 
entered  the  land  before  the  warning,  especially  where  the  complaining  witness  has 
had  possession  for  several  years.*  A  prosecution  for  trespass  after  warning  does  not 
involve  the  question  of  title,  and  evidence  of  title  is  inadmissible."  Under  a  statute 
which  makes  it  an  offense  to  willfully  cut  a  telephone  wire,  the  fact  that  it  was 
strung  over  defendant's  property  without  his  consent,  does  not  justify  a  cutting, 
especially  where  it  does  not  obstruct  the  use  of  the  property,^"  and  the  motive  does 
not  make  any  difference  if  done  willfully .^^    ' 

There  is  no  criminality  where  the  trespass  was  not  willful.^-  Entry  under  a 
statute  authorizing  a  railway  company  to  enter  lands  for  the  purpose  of  making  a 
survey  for  a  proposed  road  is  a  "legal  cause  and  good  excuse"  within  the  statute 
making  it  an  offense  to  enter  the  lands  of  another  after  warning  without  legal  cause 
and  good  excuse.^^  A  license  by  a  tenant  to  pass  over  the  premises  is  a  good  de- 
fense to  the  criminal  prosecution  for  "willful"  trespass.^* 

An  indictment  under  the  penal  code  charging  that  the  accused  did  enter  upon 
the  lauds  of  A,  the  person  entitled  to  the  possession  of  the  land  for  the  time  being, 
is  not  supported  by  evidence  that  A  held  the  land  as  agent  of  B.^° 

§  5.  Trespass  to  try  title}^ — In  trespass  to  try  title,  plaintiff  must  recover 
on  the  strength  of  his  own  title,^'  but  the  actual  possession  of  the  land  by  plaintiff 
is  sufficient  to  maiutain  the  action  against  one  showing  no  right,^^  as  it  raises  a  pre- 
sumption of  title  which  is  not  destroyed  by  failure  to  connect  with  the  sovereignty 
of  the  soiL^° 

Where  one  seeks  to  recover  upon  prior  possession  under  claim  of  right,  he  must 
show  possession  of  the  particular  traet.^° 


T.  S.  549.  Forest,  Fish  &  Game  Law  (Iiatrs 
1900.  pp.  56,  57.  c.  20)  §§  185,  ISS,  providing  a 
penalty  for  killing  birds,  etc.,  to  be  recover- 
ed in  an  action  in  the  name  of  the  people,  has 
no  application  to  an  action  brought  by  the 
owner  of  a  private  park  under  §  203.     Id. 

5.  Where  statute  provides  for  a  recovery 
of  double  the  value  of  the  property,  it  will 
be  deemed  to  include  punitive  damages. 
Johnson  v.  Larcade,  110  III.  App.  611. 

6.  See  4  C.  L.   1705. 

7.  See   4   C.  I*   1706. 

S.     Bentley   v.    State    [Ala.]    39    So.    649. 

9.  Certificate  of  entry.  Raiford  v.  State 
[Miss.]  39  So.  897.  Bond  for  title  from  de- 
fendant's vendor,  and  a  deed  to  the  vendor 
from  a  third  person,  especially  where  they 
were  never  in  po.ssession.  Bentley  v.  State 
[Ala.]    39  So.  649. 

10.  Crim.  Code  1896  §  5623.  Defendant 
liable  for  cutting  a  telephone  wire  strung 
over  the  R.  R.  right  of  way  where  it  did 
not  interfere  with  the  operation  of  the  road, 
though  strung  without  the  railroad's  con- 
sent.    McGowan   v.   State    [Ala.]    40   So.    142. 

11.  MeGowBn    v.    Stnte    [Ala.]    40    So.    142. 

12.  As  where  defendant's  employes  cut 
over  onto  plaintiff's  land  not  knowing  the 
true  boundary.  Smith  v.  Saucier  [Miss.] 
40  So.  328. 

State  v.  Simmons   [Ala.]   40  So.   662. 
Frpeman  v.  Wright,   113  111.   App.   159. 
Jackson    v.    Sf'te    [Ga.]    52    S.    E.    155. 
See  4   C.  L.   1706. 
In    a.    contest    for    public    lands    It    is 


IS. 
14. 
]». 
IC. 
17. 


not  sufficient  to  show  a  defect  in  defendant's 
title,  but  plaintiff  must  establish  his  own 
right.  Trevy  v.  Lowrie  [Tex.  Civ.  App.]  14 
Tex.  Ct.  Rep.   75,  89   S.  W.   981. 

E:vifleiicc  fnsufliclent  to  show  title  in  plain- 
tiff where  it  appeared  that  plaintiffs  grantor 
received  a  grant  of  all  the  land  in  an  orig- 
inal grant  not  previously  conveyed,  but  it 
does  not  appear  that  the  land  in  controversy 
was  not  so  conveyed.  Ball  v.  Carroll  [Tex. 
Civ.  App.]  92  S.  W.  1023.  Where  plaintiff 
claims  under  a  deed  which  purports  to  con- 
vey "that  portion  of  an  original  tract  which 
had  not  been  previously  conveyed."  he  must 
show  that  the  property  in  controversy  had 
not  been  previously  conveyed.  Ball  v.  Car- 
roll [Tex.  Civ.  App.]  92  S.  W.  1023.  Where 
plaintiff  shows  that  title  to  the  property 
lias  passed  from  the  state,  a  deed  to  himself, 
and  possession  under  the  deed  prior  to  de- 
fendant's possession,  lie  can  recover  unless 
defendant  proves  a  superior  title.  Not  nec- 
essary to  deraign  title  from  the  govern- 
ment. Cook  V.  Spencer  [Tex.  Civ.  App.]  14 
Tex.  Ct.  Rep.  730.  91  S.  W.  813.  Plaintiff 
must  prove  title  from  the  government  or  a 
superior  title  from  a  common  source.  Moore 
V.  Kempner  [Tex.  Civ.  App.]  14  Tex.  Ct. 
Rep.   330.  91  S.  W.  336. 

18.  Magerstadt  v.  Lambert  [Tex.  Civ. 
App.]    13    Tex.    Ct.    Rep.    410,    87    S.    W.    1068. 

19.  Only  rebutted  wften  the  title  under 
wViioh  possession  was  taken  is  proven  in- 
vqlid.  Kirby  v.  Boaz  [Tex.  Civ.  App.]  14 
Tex.  Ct.  Rep.   498.  91  S.  W.   642. 
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The  plaintiff  in  trespass  to  try  title  against  one  who  was  awarded  the  land  by 
the  commissioner  of  the  general  land  office  must  come  with  clean  hands."*  One 
claiming  under  a  purchaser  at  a  foreclosure  sale  may  recover  without  paying  the  pur- 
chase price  paid  by  one  who  subsequently  purchased  from  the  original  holder. 

A  defendant  who  claims  under  a  tax  deed  valid  on  its  face  i=  entitled  to  prove  im- 
provements under  his  plea  of  good  faith  and  have  his  rights  determined.^'  Where 
defendant  admits  plaintiff's  ownership,  but  sets  up  possession  under  a  contract,  the 
burden  is  upon  defendant  to  establish  his  plea  by  a  preponderance  of  the  evidence.^* 

Pleading  and  procedure.^^ — In  trespass  to  try  title  in  Texas,  where  plaintiff 
has  not  alleged  his  title  specifically,  he  may  prove  any  title  except  that  of  limitation.^" 
Title  by  limitation  must  be  specifically  pleaded."  In  founding  a  claim  under  the 
ten-year  statute  of  limitations,  the  plaintiff  must  claim  some  definite  tract.^*  Un- 
der a  plea  of  not  guilty,  the  defendant  may  prove  an  outstanding  title  in  a  third 
party  superior  to  plaintiff's  title.  ^' 

The  evidence  of  particular  titles  such  as  those  by  adverse  possession,^*  deed,^'- 
descent,'^  acquisition  from  the  public  domain,^-'  or  by  other  methods  pertains  to  topics 
treating  of  such  matters.  Evidence  which  tends  to  show  plaintiff's  claim  of  title 
is  admissible,^*  and  where  one  of  the  parties  relies  on  a  particular  title,  any  evi- 
dence which  tends  to  establish  such  title  is  admissible."''  Where  plaintiff  seeks 
to  establish  a  title  by  raising  a  presumption  of  a  grant,  a  deed  of  quitclaim  from 
heirs  is  admissible  although  the  parties  who  executed  it  could  not  execute  a  valid 
deed  for  the  heirs.^''  Evidence  of  occupancy  is  immaterial  wliere  plaintiff  claims 
under  a  purchase  from  the  state."^ 

The  instruction  must  conform  to  the  issues  and  the  evidence.'*  The  court  in 
charging  the  jury  should  not  assume  that  a  deed  upon  which  one  of  the  parties 
claims  title  is  void  simply  because  it  is  a  deed  from  husband  to  wife.^° 

Where  the  evidence  is  sufficient  to  identify  the  portion  claimed  by  defendant 
out  of  the  tract  described  in  the  pleadings,  a  judgment  may  be  entered  thereon.*" 


20.  Cook  V.  Spencer  [Tex.  Civ.  App.]  14 
Tex.  Ct.   Rep.   1X0,   91  S.  W.   813. 

21.  Where  plaintiff  forcibly  ejected  de- 
fendant from  an  advance  position  in  line  at 
a  sale  of  public  lands,  he  pan  not  complain 
of  an  irregularity  in  defendant's  filing: 
which  grave  the  latter  priority.  Cobb  v. 
Gooch  [Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  682, 
88    S.    "W.    401. 

22.  Club  Land  &  Cattle  Co.  v.  Wall  [Tex.] 
15  Tex.  Ct.  Rep.  212,  92  S.  W.  984,  rvg.  13 
Tex.  Ct.   Rep.   677,   88   S.  W.    534. 

23.  Lamberlda  v.  Barnura  [Tex.  Civ.  App.] 
14  Tex.  Ct.  Rep.   434.   90  S.  W.   698. 

24.  Freeman  v.  Slay  [Tex.]  14  Tex.  Ct. 
Rep.  976,  91  S.  -W.  6,  rvg.  13  Tex.  Ct.  Rep. 
664.    88   S.'  W.    404. 

y.-!.     See  4  C.  L.  1707. 

26.  Rev.  St.  art.  5250.  Arthur  v.  Ridge 
[Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  449,  89  S. 
W.    15. 

2T.  Moore  v.  Kempner  [Tex.  Civ.  App.] 
14  Tex.  Ct.  Rep.  330,   91  S.  W.   336. 

28.  A  claim  of  160  acres  out  of  640  with- 
out specification  is  insufBcient.  Titel  v.  Gar- 
land [Tex.]  13  Tex.  Ct.  Rep.  336,  87  S.  W. 
1152. 

29  Lamberida  v.  Barnum  [Tex.  Civ.  App.] 
14  Tex.  Ct.   Rep.   434,  90  S.  W.  698. 

an.     See  6   C.  L.   45. 


31.  See  5  C.  L.   964. 

32.  See  5  C.  L.  995. 

33.  See   Public  Lands,    6   C.   L.    1126. 

34.  As  payment  of  taxes,  leases,  etc 
Staley  v.  Stone  [Tex.  Civ.  App.]  l-i  Tex  Ct 
Rep.  827,  92  S.  W.  1017.  Lease  admissible  to 
prove  an  allegation  that  defendant  was  a 
tenant  of  plaintiff.  Camp  v.  League  [Tex 
Civ.   App.]    92   S.    W.    1062. 

35.  See  Public  Lands,  4  C.  L.  1106-  Ad- 
verse   Possession,    5    C.    L.    58. 

36.  Arthur  v.  Ridge  [Tex.  Civ.  Add  1  13 
Tex.   Ct.   Rep.    449,   89   S.  W.    15. 

37.  Smithers  v.  Lawrence  [Tex.  Civ  Ann  1 
15    Tex.    Ct.    Rep.    88,    91    S.    W.    606. 

38.  Where  the  reply  alleged  that  the  ven- 
dor had  elected  to  cancel  the  sale  and  the 
evidence  showed  that  the  vendees  had  aban- 
doned the  same,  a  charge  that  if  the  ven- 
dees had  surrendered  the  land  to  the  ven 
dor  with  the  "mutual  understanding"  that 
the  sale  was  canceled,  plaintiff  must  re- 
cover, is  proper.  Staley  v.  Stone  [Tex  Civ 
App.]  14  Tex.  Ct.  Rep.  827,  92  S.  W.  IOI7' 
Where  the  evidence  showed  an  abandonment 
of  a  sale  ,by  vendees  and  the  reply  alle°-ed 
a  rescission  by  the  vendor,  a  charge  th'it 
vendees  had  "turned  back"  the  land  is  not 
misleading.     Id. 
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§  1.     Joint  and  Separate  Trials  (1731). 

§  2.     Course   and   Couduct  of  Trial    (1732). 

Argument    and    Conduct    of   Counsel    (1732). 
Remarks  and  Conduct  of  Judge  (1732). 

§  3.  Reception  and  Exclusion  of  Bvidence 
(1733).  The  order  of  proof  (1733).  Timely 
Objection  (1733).  Cumulative  Testimony 
(1735).     Stipulations    or    Admissions    (1735). 


Evidence   Admissible   for   One   Purpose   Only 
(1735). 

§  4.  Custody  and  Conduct  of  the  JnTr 
(1735).  It  is  Largely  Discretionary  with  the 
Trial  Court  What  Papers  Shall  be  Taken  Out 
by  the  Jury  (1736).  Allowance  of  a  View 
(1736). 


Scope  of  article.*'^ — Many  important  and  really  distinct  matters  of  trial  pro- 
cedure are  given  separate  treatment  in  Current  Law.  Thus  the  law  relating  to  dock- 
ets, calendars,  and  trial  lists,*-  continuance  and  postponement,*^  argument  of  coun- 
sel and  the  right  to  open  and  close  the  same,**  examination  of  witnesses,*'^  making  of 
obiections  and  taking  of  exceptions,*"  trial  by  jurj',*''  questions  of  law  and  fact,*^  in- 
structions,** directing  verdict  and  demurrer  to  evidence,^"  discontinuance,  dismissal, 
and  nonsuit,'^^  verdicts  and  findings,^"  has  been  excluded  from  this  article,  which  in- 
cludes principally  only  such  matters  as  do  not  readily  lend  themselves  to  such  separate 
treatment.  The  subjects  of  Evidence,'^  Pleading,"*  and  Witnesses,'*^  are  also  fully 
treated  elsewhere.  As  to  the  hearing  in  equity,  see  article  on  Equity,^"  and  for  mat- 
ters peculiar  to  criminal  trials,  see  Indictment  and  Prosecution." 

§  1.  Joint  and  separoie  trials.''^ — Two  or  more  suits  involving  the  same  facts 
may  in  the  discretion  of  the  trial  court  be  consolidated  for  the  piu-pose  of  trial,°° 
but  suits  pending  in  different  courts  of  different  jurisdictioris  cannot  be  consolidat- 
ed.^" The  matter  of  granting  a  separate  trial  to  one  of  several  defendants  in  pro- 
ceedings under  the  eminent  domain  act  rests  in  the  discretion  of  the  trial  court.^^ 
Where,  in  an  action  at  law,  the  answer  interposes  an  equitable  counterclaim,  the  is- 
sue, arising  on  the  latter  should  be  heard  and  determined  by  the  court  before  a  trial 
of  the  legal  issues,  as  if  the  counterclaim  were  a  separate  suit  in  equity."^     A  plain- 


39.  Clark  v.  BeU   [Tex.  Civ.  App.]   13  Tex. 
Ct.   Rep.   767.    89   S.   Mr.   38. 

40.  Cook   V.    Spencer    [Tex.   Civ.   App.]    14 
Tex.   Ct.   Rep.   730,   91   S.  W.    813. 

41.  See  4  C.  L.  1708. 
See    5    C.    L.    1039. 
See    5    C.    L.    659. 
See  5  C.  L.  253. 
See    B    C.   L.    1371. 
See    Saving    Questions    for    Review,    6 

C.  L.  1385. 

47.     See  Jury,  6   C.  L.    316. 

See  6  C.  L.  1177. 

See  6  C.  L.   43. 

See    5    C.   L.    1004. 

See  5   C.  L.   1011. 

See   4   C.   L.    1803. 

See    5    C.    L.    1301. 

See  6  C.  L.   1008. 

See  4  C.  L.   1943. 

See  5  C.  L.  1144. 

See  5  C.  L.   1790. 

See   4.C.  L.  1709. 
aa.     Where  there  are  two  actions  pending 
in  the  same  court,   based  on  the  same  con- 
tracts, in  which  the  plaintiff  in  one  and  de- 
fendants in  the  other  and  vice  versa,   each 


42. 
43. 
44. 
45. 
46. 


48. 
49. 
50. 
51. 
52. 
53. 
54. 
55. 
56. 
57. 
58. 
59. 


depending  on  the  same  evidence,  the  ourt 
may,  in  its  discretion,  compel  their  consoli- 
dation. Lehmann  v.  Webster  &  Co.,  110  111. 
App.  298.  Two  actions  against  two  defend- 
ants jointly  to  recover  for  injuries  received 
in  one  accident,  to  which  the  same  defense 
was  interposed  in  both  actions,  and  the  es- 
tablishment of  the  cause  of  action  and  the 
defense  in  both  cases  depended  on  the  same 
evidence,  may  properly  in  the  discretibn  of 
the  trial  judge  be  consolidated  under  Rev. 
St.  U.  S.  §  921,  though  different  amounts  are 
claimed  as  damages.  Denver  City  Tramway 
Co.  V.  Norton  [C.  C.  A.]  141  F".  599.  A  par- 
ty cannot  complain  of  the  consolidation  of 
two  suits  to  one  of  which  he  is  a  party  where 
;t  appears  that  his  rights  can  be  fully  pro- 
tected in  the  consolidated  action.  Miller  v. 
McLaughlin  [Mich.]  12  Det.  Leg.  N.  504,  104 
N.    W.    780. 

60.  Shotter  Co.   v.   Larsen    [C.   C.  A.]    134 
F.  705. 

61.  Bddleman    v.    Union   County    Traction 
&  Power   Co.,   217   111.    409,  75   N.   E.    510. 

62.  Cotton   V.   Butterfield    [N.    D.]    105    N. 
W.    236. 
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tiff  joining  several  causes  of  action  may  prove  them  separately  so  long  as  he  keeps 
within  the  rules  of  practice  and  cannot  be  compelled  to  consolidate  them  under  penal- 
ty that  if  he  fails  to  do  so  a  reference  will  be  ordered."^ 

§  2.  Course  and  conduct  of  trials*— To  constitute  a  lawful  trial,  there  must  be 
a  lawful  terra  or  session"^  of  a  duly  constituted  court,""  and  an  issue  duly  joined'" 
and  properly  brought  on  for  hearing,"^  but  after  issue  joined,  the  trial  may  proceed 
though  a  party  defaults  of  appearance.*"*  The  presence  of  an  ofScial  reporter  is  not 
essential  to  the  constitution  of  the  court,'"  and  temporary  absence  of  the  judge  is  a 
mere  irregularity.''^  Practice  is  governed  by  statutes  in  force  at  time  of  trial.'^^  It 
is  a  general  rule  that  irregularities  in  the  course  of  judicial  proceedings  do  not  ren- 
der them  void.'^^  It  is  within  the  discretion  of  the  court  whether  he  will  suspend  a 
trial  and  wait  for  a  witness  who  has  not  been  subpoenaed,  but  promised  to  be  pres- 
ent,'* Whether  an.  interpreter  shall  be  called  is  within  the  discretion  of  the  court 
and  its  refusal  is  not  error  imless  there  has  been  an  abuse  of  discretion.'"  Sequestra- 
tion of  witnesses'"  and  demeanor  of  parties  and  witnesses  in  court  and  manifestations 
of  suiiering"  or  griefs  are-matters  to  be  controlled  by  the  trial  judge  in  his  dis- 
cretion. 

Argument  and  conduct  of  counsel''^  is  the  subject  oi  a  separate  article.^" 
Bemarlcs  and  conduct  of  judge.^'^ — While  the  trial  judge  may  properly  stojJ  and 
rebuke  misconduct,^-  he  must  preserve  entire  impartiality  of  demeanor,  and  unjust 


63.  Moyer  v.   Nelliston,   9S  N.  T.   S.   485. 

64.  See    4   C.    L.    1709. 

65.  Trial  must  be  at  a  lawful  term  or 
session  of  court.  Mattox  Cigar  &  Tobacco 
Co.  V.  Gato  Cigar  Co.  [Ala.]  39  So.  777. 

66.  See  Courts,    5   C.    Li.   870. 

67.  When  plaintiff  refuses  to  join  issue 
and  proceed  with  trial,  it  is  error  to  try  the 
case  on  its  merits,  but  a  judgment  of  dis- 
missal should  be  extended.  Hartman  v.  Vi- 
era,  113  III.  App.  216. 

GS.  See  Dockets,  Calendars,  and  Trial 
Lists,  5  e.  L.  1039.  Hearing  a  cause  on  the 
wrong  calendar  when  the  party  is  not  ■Je- 
prived  of  a  full  and  fair  hearing  is  not  re- 
versible error.  Able  v.  Southern  W.  Co.  [.S. 
C]   B2  S.   E.   962. 

69.  It  is  not  an  abuse  of  discretion  to 
proceed  to  the  trial  of  a  cause  where  It  is 
reached,  though  one  of  the  partie.5  and  his 
counsel  are  absent,  where  no  postponement 
has  been  granted  or  permission  to  be  ab.sent 
given.     Linderman  v.  Nolan   [Okl.]   83  P.  796. 

70.  If  the  appellant's  attorney  was  pres- 
ent at  the  time  of  the  trial  of  a  causo  and 
did  not  object  to  the  absence  of  the  official 
reporter,  he  cannot  seek  a  new  trial  on  that 
ground.  It  was  his  duty  to  call  the  trial 
court's  attention,  and  if  an  order  for  his  at- 
tendance "was  refused  he  should  liave  had 
such  fact  preserved  in  the  record  by  excep- 
tion. Tootle-Weakley  Millinery  Co.  v.  Bil- 
lingsley  [Neb.]  105  N.  W.  85. 

71.  Absence  of  judge  when  sealed  verdict 
is  received  is  a  mere  irregularity  and  may 
be  authorized  by  stipulation.  Chichestar  v. 
Wfnton  Motor  Carriage  Co.,  110  App.  Div. 
78,  96  N.  Y.  S.  1006.  Where  the  attornej.s 
in  a  civil  action  stipulate  that  a  verdict  may 
be  received  by  the  clerk  in  the  absence 
of  the  piesiding  judge,  the  parties  are  bound 
thereby  and  a  judgment  entered  thereon  is 
valid.  Dubuc  v.  Lazell,  Dalley  &  Co.,  1S2  N. 
Y    482.  75  N.  E.  401. 


73,  In  re  Commissioner  of  Public  Work?^, 
97  N.  Y.  S.  503. 

73.  "An  irregularity  may  be  defined  as  a 
failure  to  observe  that  particular  course  of 
proceeding  which,  conformably  with  tI;o 
practice  of  the  court  ought  to  have  been  ob- 
served." Dubuc  v.  Lazell,  Dalley  &  Co.,  182 
N.  Y.   482,  75  N.  E.   401. 

74,  73.  Kozlowski  v.  Chicago,  113  111.  App. 
513. 

76.  The  rule  in  reference  to  the  seques- 
tration of  witnesses  does  not  apply  w^here 
the  witness  is  a  party,  although  Dxere  may 
be  several  parties  on  one  aide  of  the  case. 
Georgia  R.  &  Banking  Co.  v.  Tice  [Ga.]  .^2 
S.    E.    916. 

77.  That  plaintiff,  in  a  personal  injury 
suit,  exhibited  in  the  presence  of  the  Jury 
an  appearance  of  great  weakness,  is  not  a 
ground  for  reversal,  though  witnesses  for 
defendant  testified  that  such  appearance 
could  be  feigned  and  that  on  other  occasions 
plaintiff  did  not  have  such  appearance.  The 
genuineness  of  sucli  appearance  is  for  the 
jury.  Chicago  &  J.  Elec.  E.  Co.  v.  Spf3nce. 
115    111.    App.    465. 

78.  The  fact  that  a  woman  in  an  action 
to  recover  damages  for  failure  to  deliver  a 
telegram,  preventing  attendance  at  her  son's 
funeral,  appeared  on  the  witness  stand  in 
deep  mourning  and  gave  way  to  her  emotions 
while  testifying  as  to  circumstances  of  his 
death  and  funeral  is  not  such  misconduct  as 
authorizes  new  trial.  Western  Union  Tel. 
Co.   V.   Shaw   [Tex.   Civ.   App.]    90  S.   W.   58. 

79.  See  4  C.   L.  1711. 

SO.  See  Argument  and  Conduct  of  Counsel 
5  C.  L.    253. 

81.  See   4  C.   L.  1710. 

82.  It  is-  not  error  for  the  trial  judge  to 
correct  the  statement  of  counsel  as  to  what 
the  testimony  of  a  witness  was  when  he  coi-- 
rectly  states  the  substance  of  such  testimony 
State  V.  Lane  [Or.]   84  P.  804.     It  is  the  duty 
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criticisms  of  counsel/'  or  questions/''  or  remarks*''  intifnatiug  bis  opinion  on  the 
facts,  are  ground  for  reversal. 

§  3.  Reception  and  exclusion  of  evidence.'^'' — A  party  cannot  by  a  mere  in- 
genuity in  pleading,  as  for  instance,  by  putting  liis  answer  in  the  form  of  an  affirma- 
tive allegation,  rather  than  a  specific  denial,  deprive  his  opponent  of  the  right  to 
open  and  close,  if  the  substantial  effect  of  tlie  pleading  is  to  controvert  the  truth  of 
the  essential  averments  of  the  complaint.  But  the  discretion  of  the  trial  court  in 
sucli  regard  -will  not  be  interfered  with,  on  appeal,  unless  an  abuse  of  discretion 
prejudicial  to  the  appellant  is  shown. *^  The  party  on  whom  rests  tlic  burden  of  the 
issue,  if  he  so  elects  and  there  be  no  objection  thereto,  may  proceed  to  offer  evidence 
on  all  the  issues  in  the  case.**  The  court  may  allow  a  witness  to  give  bis  testimony 
in  narrative  form  and  without  the  aid  of  questious.*"  The  court  should  require  that 
cxiclence  be  introduced  in  an  orderly  manner.""  Since  objection  to  evidence  must  be 
specific,'^  it  should  ordinarily  be  required  to  be  offered  in  such  form  as  to  facilitate 
specific  objection,^^  and  must  either  appear  admissible  of  itself  or  be  accompanied  by 
such  an  offer  as  will  make  its  admissibility  apparent."' 

The  order  of  proofs  rests  largely  in  the  discretion  of  the  trial  court,"'  and  ac- 


oJ  the  court  to  avoid  making  remarks  that 
may  in  any  degree  reflect  on  counsel,  but 
when  the  conduct  of  an  attorney  is  such  as 
to  provoke  the  judge,  his  making-  improper 
remarks  will  not  constitute  reversible  error 
where  they  did  not  in  any  way  indicate  the 
court's  views  as  to  the  merits  of  the  case. 
Chicago  City  R.  Co.  v.  Shaw  till-]  77  N.  K. 
139.  May  stop  and  rebuke  improper  argu- 
ment Finan  v.  New  York,  etc.,  R.  Co.,  97 
N.  T.  S.   859. 

S3.  Remarks  of  court  accusing  counsel  or 
lack  of  preparation  held  reversible  error. 
Kleinert  v.  Federal  Brewing  Co.,  107  App. 
rhv.  485,  95  N.  Y.  S.  406.  Remarks  made  by 
the  trial  judge  in  the  hearing  of  the  jury 
which  tend  to  discredit  the  attorney  of  either 
of  the  parties,  constitute  grounds  for  a  new- 
trial  and  reversible  error.  Dallas  Consol. 
Elec  St.  R.  Co.  v.  McAllister  [Tex.  Civ.  App.] 
90  S.  W.  933. 

84.  Questions  to  a  witness  which  Insinuate 
that  he  is  testifying  falsely  are  erroneous 
when  there  is  no  evidence  contradicting  the 
witness  O'Donnell  v.  People  of  Illinois,  110 
111.  App.  250.  The  effect  of  testimony  elicit- 
ed by  an  Improper  question  from  the  court 
is  more  effective  to  impress  the  jury  thaii 
when  in  response  to  a  question  by  counsel 
and  hence  error  is  more  easily  predicable 
thereon.  Consolidated  Coal  Co.  v.  Shepherd, 
112  111;  App.  458.  A  trial  judge  may  pro- 
pound questions  to  a  witness  in  order  to 
elicit  pertinent  facts,  provided  that  he  does 
so  in  a  manner  which  will  not  indicate  his 
opinion  of  the'  facts.  Arkansas  Cent.  R.  Co. 
V.  Craig   [Ark.]    88  S.  W.   878. 

85.  It  is  reversible  error  for  the  trial 
judge  to  make  any  remarks  in  the  presence 
of  the  jury  calculated  to  increase  or  diminish 
the  weight  to  be  given  to  the  evidence  by 
the  jury.  Lewter  v.  Lindley  [Tex.  Civ.  App.] 
S9  S  W  784.  Any  statement  or  remark  by 
the  trial'  judge  which  indicates  his  opinion  as 
to  weight  of  the  testimony  is  erroneous. 
Kozlowskl  v.  Chicago,  113  111  App.  513;  Chi- 
cogo  City  R.  Co.  V.  Enroth,  113  111.  App.  285. 
Remarks  intimating  an  opinion  on  the  merits 
and  an  intention  to  set  aside  a  verdict  oppos- 


ed tliereto  held  error.  Corriga-n  v.  Funk,  109 
App.  Div.  84G.  9S  N.  Y.  S.  910.  Where  the 
trial  judge  states  in  the  presence  of  the 
Jury  that  there  is  only  one  issue  in  the  ease, 
stating  it,  while  as  a  matter  of  fact  there  are 
other  material  issues,  the  party  prejudiced 
by  such  remark  is  entitled  to  a  reversal 
though  the  court  by  its  instructions  gave 
such  other  issues  to  the  jury.  Chicago  Junction 
R.  Co.  T.  Pietrzak,   110  111.  App.   549. 

See  i  C,  L.  1711. 

Farmer  v.   Norton    [Iowa]    105   N.   W. 


S6. 
87. 
371. 
88. 


Kibby  v.   Gibson   [Kan.]    83  P.   968. 
Horton  v.  State,  123  Ga.   145,   51  S.  E. 


2S7. 

90.  A  defendant  could  not,  on  cross-ex- 
amination of  one  of  plaintiff's  w^itnesses  and 
against  plaintiffs  objection,  stop  in  the" 
cross-examination  of  the  witness  and  intro- 
duce in  evidence  certain  letters  identified  by 
the  witness,  which  were  admissible  only  as 
a  part  of  defense.  Armour  Packing  Co.  v. 
Vietch-Young  Produce  Co.  [Ala.]  39  So.  680. 

91.  See  Saving  Questions  for  Review,  6  C. 
ly.  1385. 

92.  A  number  of  exhibits  offered  en  masse 
are  properly  excluded.  Dowie  v.  Priddle,  116 
111.  App.  184.  The  rule  that  -where  evidence 
is  admissible  for  any  purpose,  its  admission 
is  not  error,  applies  only  when  the  objection 
is  general  and  wliere  on  an  offer  the  op- 
posite party  objects  to  it  as  being  inadriiis- 
sible  for  a  certain  purpose  and  the  counsel 
offering  does  not  disclaim  that  it  is  offered 
for  tliat  purpose  or  state  for  what  purpose  it 
is  offered  the  objection  should  be  sustained 
when  not  admissible  for  purpose  stated. 
Burns  v.  Pennsylvania  R.  Co.  [Pa.]  62  A.  845. 
Offer  of  evidence  containing  relevant  and 
irrelevant  evidence  is  properly  rejected, 
■when  made  as  one  offer.  Mease  v.  TJnited 
Traction  Co..  208  Pa.  434,  57  A.   820. 

93.  An  offer  of  evidence,  not  shown  to  be 
materia!  is  properly  rejected.  Lewis.  Hub- 
bard &  Co.  V.  Montgomery  Supply  Co.  ['W. 
Va.]  52  S.  E.  1017.  And  see  Saving  Questions 
for  Review,  6  C.  L.  1385. 

94.  See  4  C.  L.  1711. 
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cordingly  the  reception  of  fevidence  out  of  order*^  or  the  scope  permitted  in  rebuttal 
will  rarely  be  reviewed,"^  and  a  like  discretion  is  recognized  as  to  the  reopening  of  a 
case  for  further  testimony."' 

Timely  objection  must  be  made  to  improper  evidence,*'  but  where  the  inadmis- 
sibility of  evidence  becomes  apparent  only  after  it  has  been  received^  as  where  it  was 
admitted  on  an  assurance  of  other  proof  which  was  not  supplied,"  a  motion  to  strike 


05.  In  Ind.  T.  the  statutes  expressly  pro- 
vide that  the  trial  court  shall  regulate  the 
order  of  proof.  Miller  v.  Spring-fleld  Wag-on 
Co.  [Ind.  T.]  89  S.  TV.  1011.  The  order  of 
proof  is  largely  In  the  discretion  of  the  trial 
court.  Sheridan  v.  Patterson  [Colo.]  82  P. 
539. 

96.  MoBride  v.  Steinweden  [Kan.]  83  P. 
822.  A  judge  may  receive  evidence  tenta- 
tively on  promise  of  the  party  offering  it  to 
connect  it  so  as  to  make  it  relevant,  subject 
to  its  exclusion  in  case  he  fails  to  show  its 
relevancy.  Lanier,  Hamilton  &  Co.  v.  Heb- 
ard,  123  Ga.  626,  51  S.  B.  632;  Loder  v.  Jayne, 
142  P.  1010.  Allowing-  the  introduction  in 
evidence  by  defendant  of  evidence  in  sup- 
port of  his  defense  after  plaintiff  has  intro- 
duced evidence  in  rebuttal  of  evidence  offered 
to  support  defense  rest  in  the  discretion 
of  the  trial  court  and  is  not  revievir- 
able.  Southern  Industrial  Inst.  v.  Hellier 
[Ala.]  39  So.  163.  It  is  -within  the  discretion 
of  the  trial  court  to  allow  plaintiff  to  give 
at  one  time  all  his  testimony,  though  at  the 
time  of  its  introduction  its  materiality  to 
the  case  had  not  been  shown,  though  subse- 
quently made  applicable  to  defendant. 
Campbell    v.    Railway    Transfer    Co.    [Minn.] 

104  N.  W.  547.  In  Wisconsin  contributory 
negligence  is  defensive  matter,  and  in  an  ac- 
tion for  negligence  plaintiff  cannot  give  tes- 
timony to  show  that  he  was  free  from  con- 
tributory negligepce  as  part  of  his  case  in 
chief.  If  In  describing  the  injury  the  plaintiff 
incidentally  gives  testimony  tending  to  show 
contributory  negligence  on  his  .part,  the 
court  may  in  its  discretion  allow  plaintiff  as 
part  of  his  case  to  show  that  he  was  free 
from  contributory  negligence  so  as  to  prevent 
a  nonsuit.     Owen  v.  Portage  Tel.  Co.   [Wis.] 

105  N.  W.   924. 

»7.  Chicago,  etc.,  R.  Co.  v.  Reuter,  119  111. 
App.  232;  Hall  v.  Wagner,  97  N.  T.  S.  670. 
Declarations  of  plaintiff's  intestate  shown  by 
defendant  may  be  disproved  on  rebuttal. 
Houston,  etc.,  R.  Co.  v.  Turner  [Tex.  Civ. 
App.]  78  S.  W.  712.  Where  defendant's  evi- 
dence tends  to  show  that  plaintiff  wrote  a 
letter  at  a  certain  time  denial  thereof  is 
proper  in  rebuttal.  Bazelon  v.  Lyon  [Wis.] 
107  N.  W.  337.  It  is  not  necessarily  rever- 
sible error  to  admit  evidence  in  chief  in 
rebuttal.  The  matter  is  vested  in  the  sound 
discretion  of  the  trial  court.  Only  in  case  of 
abuse  of  discretion  will  a  reversal  be  allow- 
ed. Louisville  &  N.  R.  Co.  v.  Board  [Ky.]  90 
S.  W.  944;  Chesapeake  &  O.  R.  Co.  v.  Lynch 
[Ky.]  89  S.  W.  B17;  Union  R.  Co.  v.  Hunton, 
114  Tenn.  609,  88  S.  W.  182;  Pharr  v.  Shadel 
[La.]  38  So.  914;  Olwell  v.  Skobis  [Wis.] 
105  N.  W.  777.  In  Indiana  where  a  party 
under  oath  denies  the  execution  of  a  written 
instrument  sought  to  be  introduced  in  evi- 
dence against  him  the  party  offering  it  must 
as  a  part  of  his  case,  in  chief  introduce  all  of 
his  testimony  as  to  Its  authenticity  and  can- 


not merely  make  a  prima  facie  case  and 
then  rebut  testimony  tending  to  show  its 
nonexecution  by  the  party  charged.  Baum  v. 
Palmer  [Ind.]  76  N.  E.  108.  The  court  may 
in  its  discretion  allo-vv  a  party  to  introduce 
in  rebuttal  testimony  which  properly  should 
have  been  introduced  as  part  of  his  case  in 
chief.  Prudential  Ins.  Co.  v.  Hummer  [Colo.] 
84  P.  61. 

OS.  Richards  v.  Meissner,  24  App.  D.  C- 
305;  Cincinnati,  etc.,  R.  Co.  v.  Cox  [C.  C.  A.] 
143  F.  110;  Standard  Supply  &  Equipment 
Co.  V.  Merritt,  48  Misc.  498,  96  N.  Y.  S.  181; 
Jones  V.  Wright  [Tex.  Civ.  App.]  92  S.  W.  1010; 
In  re  Walker's  Estate  [Cal.]  82P.  770;Parker  v. 
Ricks,  114  La.  492,  38  So.  GS7;  Door  Cattle 
Co.  V.  Ch.ioago  &  G.  W.  R.  Co.  [Iowa]  103  N. 
W.  1003;  Graham  v.  M.  Transp.  Co.  v.  Young. 
117  111.  App.  257;  Gulf,  etc.,  R.  Co.  v.  Matth- 
ews [Tex.  Civ.  App.]  IS  Tex.  Ct.  Rep.  949, 
89  S.  W.  983;  Chicago  N.  "W".  R.  Co.  v.  Jamie- 
son,  112  111.  App.  69,  In  an  action  to  restrain 
the  levying  of  an  assessment  for  opening 
a  road  when  all  the  evidence  was  in 
writing,  it  was  not  error  for  the  court 
to  let  one  of  the  parties  introduce  fur- 
tlicr  written  evidence  several  days  after  the 
trial  had  closed,  such  matter  resting  in  the 
discretion  of  the  court.  Todd  v.  Crail  [Ind.] 
77  N.  E.  402.  Court  held  to  have  erred  in 
refusing  to  admit  an  offer  of  evidence  made 
by  plaintiff  after  he  had  closed  and  before 
action  was  dismissed  when  the  reception  of 
it  would  have  made  a  case  for  plaintiff, 
which  up  to  the  time  of  the  offer  he  had 
not  done.  Pittsburg  Plate  Glass  Co.  v.  Ro- 
quemore  [Tex.  Civ.  App.]  13  Tex.  Ct.  Rep. 
579,    S8  S.   W.   449. 

as.  See  Saving  Questions  for  Review,  6  C. 
L.  1385. 

1.  Wiiere  exhibits  are  prima  facie  compe- 
tent at  the  time  they  are  received  In  evi- 
dence, a  motion  to  strike  out  should  be 
iiade  where  subsequently  it  appears  that  they 
are  incompetent.  Village  of  Grand  Park  v. 
Trah,  115  111.  App.  291.  Where  the  pre- 
liminary examination  of  a  ivitnoss  does  not 
sliow  that  the  testimony  sought  to  be  elicit- 
ed was  a  privileged  communication,  an  ob- 
jection to  the  offer  is  properly  overruled. 
Where  it  subsequently  appears  that  it  is  in- 
admissible,,it  is  the  duty  of  counsel  to  move 
to  strike  out  and  not  the  trial  judge  on  his 
own  motion.  Bro-wn  v.  Moosic  Mountain  Coal 
Co.  [Pa.]  01  A.  76.  It  is  not  error  to  refuse 
to  strike  out  evidence  which  has  been  re- 
ceived and  v/hich  was  competent,  merely  be- 
cause the  party  introducing  it  has  more  ac- 
curate evidence  (as  to  measurements)  in  his 
possession.      Harvey  v.  Chester  [Pa.]  61  A.  lis. 

3.  When  evidence  Is  received  before  the 
proper  foundation  for  its  admission  ia  laid, 
on  condition  that  such  foundation  shall  be 
subsequently  supplied,  there  should  be  a  mo- 
tion to  strike  In  case  there  was  no  foujidatlon 
laid.     Chicago   Terminal   Transfer   R.    Co.   v 
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will  lie.  A  trial  court  may  of  its  own  motion  refuse  to  receive  incompetent  evidence, 
tlaough  not  objected  to  and  may  of  its  own  motion  strike  out  such  evidence.^ 

Cumulative  testimony*'  may  be  limited^  and  mere  repetition  prevented.' 

Stipulations'  or  admission^  may  be  received  in  lieu  of  evidence,  and  counsel  is 
concluded  by  his  admissions  in  open  court.*  Statements  made  by  counsel  in  his 
opening  are  not  to  be  received  as  evidence,  but  may  be  considered  and  have  the 
binding  force  of  admissions.^" 

Evidence  admissible  for  one  purpose  onZy.^^— Evidence  admitted  generally  is  be- 
fore the  jury  for  all  purposes,^^  but  where  evidence  is  admissible  for  but  a  single  pur- 
ix)se  it  should  be  so  limited.^^ 

§  4.  Custody  and  conduct  of  the  jury}*' — The  court  must  keep  the  jury  to- 
gether in  such  manner  as  will  best  facilitate  a  fair  verdict.^  °  In  some  states  it  is  al- 
lowable to  excuse  a  juror  for  cause  and  either  proceed  with  eleven^"  or  supply  an- 
other.^'    In  other  states  the  entire  jury  may  be  excused  under  such  circumstances.^* 


Schlavone,  116  111.  App.  335.  When  the  court 
overrules  objection  and  provisionally  admits 
evidence,  on  the  statement  of  counsel  that  he 
will  subsequently  supply  a  defect  in  the 
preliminary  proof  necessary  to  its  admission, 
it  is  not  for  the  judge  on  his  own  motion  to 
determine  whether  such  defect  has  been  cur- 
ed and  strijce  out  the  testimony,  without  a 
request  to  that  effect  from  the  other  party. 
Hix  V.  GuUey   [Ga.]    52  S.    E.   890. 

3.  Boyer  v.  Pacific  Mut.  Life  Ins.  Co.  [Cal. 
App.]    81   P.    671. 

4.  See  4  C.  L,  1714. 

5.  The  court  may  in  its  discretion  limit 
the  number  of  witnesses  whom  it  will  allow 
to  testify  on  each  side  as  to  particular  fact 
where  the  testimony  is  cumulative.  Clark 
Co.  V.  Rice  [Wis.]  106  N.  W.  231.  The  ad- 
mission of  cumulative  evidence  rests  in  the 
sound  discretion  of  the  trial  court.  Bruce  v. 
Wanzer  [S.  D.]  105  N.  W.  282.  It  is  error 
for  the  court  to  refuse  to  hear  cumulative 
testimony  and  then  decide  the  question  of 
fact  for  the  adverse  party.  Brown  v.  Cohen, 
96  N.  Y.  S.   116. 

0.  It  is  proper  for  the  trial  court  to  re- 
fuse to  allow  a  witness  to  repeat  his  testi- 
mony. Camp  v.  League  [Tex.- Civ.  App.]  92  S. 
W.  1062;  Griswold  v.  Nichols  [Wis.]  105  N. 
W.  815;  Spinks  v.  Clark,  147  Cal.  439,  82  P. 
45. 

7.  See  Stipulations,  6  C.  L.  1554;  Submis- 
sion of  Controversy,  6  C.  L.  1580. 

8.  Facts  may  be  admitted.  A  case  may 
be  tried  on  a  theory  that  a  fact  is  assumed 
to  exists,  the  legal  effect  of  which  alone  is 
questioned.  Having  admitted  the  fact  a  par- 
ty cannot  afterwards  complain  that  it  was 
not  proven.  Matousek  v.  Bohemian  Roman 
Catholic  First  Cent.  Union  [Mo.]  91  S.  W. 
53S. 

9.  Compher  v.  Browning,  219  111.  429,  76  N. 
E.  678. 

10.  McMahon  v.  Lynn  &  B.  R.  Co.  [Mass.] 
77  N.  E.   826. 

11.  See  4  C.  L.   1716. 

12.  Where  evidence  is  received  it  may  be 
considered  upon  a  point  which  counsel  in- 
troducing it  disclaimed  an  intention  of  prov- 
ing thereby.  Board  of  Sup'rs  of  Macomb 
County  V.  Lovejoy  [Mich.]  13  Det.  Leg.  N.  Bl. 
107   N.  W.   276. 

IS.    Straight   Creek   Coal   Co.    v.    Haney's 


Adm'r,  27  Ky.  L.  E.  1117,  87  S.  W.  1114. 
Where  evidence  is  material  and  competent  on 
one  theory  of  the  case  on  which  the  party  of- 
fering it  is  proceeding  but  not  on  the  theory 
on  which  the  other  is  proceeding  and  the 
correctness  of  either  theory  depends  on  ques- 
tions of  fact,  the  evidence  should  be  receiv- 
ed and  its  effect  limited  by  proper  instruc- 
tions according  as  the  jury  may  determine 
such  questions  of  fact.  Badel  v.  Lesher,  137 
P.  719.  Where  testimony  offered  is  admis- 
sible for  a  certain  purpose  but  not  for  an- 
other on  which  it  has  some  bearing,  the 
jury  should  be  instructed  not  to  consider  it 
on  the  latter  issue.  McMorrow  v.  Dowell 
TMo.  App.]  90  S.  W.  728.  Where  the  court 
admits  a  document  for  a  specified  purpose 
only,  other  papers  attached  are  not  to  be 
deemed  in  evidence  where  they  are  not  rele- 
vant to  the  purpose  for  which  the  principal 
document  was  admitted.  Security  Trust  Co. 
V.   Robb    [C.  C.  A.]   142  F.  78. 

14.  See  4  C.  L.  1716. 

15.  That  one  of  the  parties  to  an  action 
held  private  conversation  with  a  juror  and 
treated  him  to  a  drink  while  the  jury  were 
considering  the  case  is  ground  for  setting 
aside  the  verdict  and  granting  a  new^  trial. 
Buchanan  v.  Laber  [Wash.]  81  P.  911.  Mis- 
conduct known  at  the  time  cannot  be  object- 
ed to  after  verdict.  Bernikow  v.  Pommer- 
antz,  94  N.  T.  S.  487.  It  is  improper  for  a 
Juror  to  communicate  with  his  family  by 
telephone  without  leave  of  court.  Baizley 
V.  Welsh,  71  N.  J.  Law^,  471,  60  A.  59. 

16.  Chicago  City  R.  Co.  v.  Brecher,  112 
111.  App.  106;  Mutual  Life  Ins.  Co.  v.  Alien, 
113  III.   App.   89. 

17.  Sanford  v.  State  [Ala.]  39  So.  370;  In 
re  Shinski,  125  Wis.  280,  104  N.  W.  86. 

18.  A  jury  should  be  released  from  the 
consideration  of  a  case  when  it  appears  that 
by  reason  of  facts  existing  at  the  time  the 
jury  was  impaneled,  but  unknown  to  the 
court  or  facts  occurring  afterwards,  that 
members  of  the  jury  are  biased  and  cannot 
act  impartially.  Questions  asked  a  witness 
by  a  Juryman  indicated  prejudice  toward  de- 
fendant. Sorenson  v.  Oregon  Power  Co. 
fOr.]  82  P.  10.  A  request  to  excuse  all  the 
jurors  where  one  is  excused  after  part  of  the 
evidence  is  in  is  addressed  to  the  discretion 
of  the  court.     Turner  v.  Territory  [Okl.]   82 
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It  is  largely  discretionary  with  the  trial  court  what  papers  shall  he  taken  out  hy 
the  jury}" 

Allowance  of  a  view  of  premises  by  the  JTiry/"  allowance  of  microscopic  examina- 
tions," or  compelling  the  production  of  movable  property  in  court  for  inspectionj-^ 
rests  in  discretion.  It  is  immaterial  whether  the  court  orders  a  view  at  the  requei=t 
of  one  of  the  parties,  or  on  its  own  motion,  or  at  the  request  of  a  juror,  if  in  the  opin- 
ion- of  the  court  such  a  view  is  necessary  or  proper.-' 

Teoveb;  Tbust  Compakies;  Teust  Deeds,  see  latest  topical  index. 

TRUSTS. 


§  1.     Definitions  and  Distinctions   (1737). 

§  2.  Elxpress  Trusts  (1737).  Validity  of 
Purpose  (1740).  Spendthrift  Trusts  (1740). 
Establisfiment  by  Parol  and  Extrinsic  Evi- 
dence (1741).  Bank  Deposits  In  Trust  (1741). 
Construction  (1741).  Active  and  Passive 
Trusts  (1742).  The  Instrument  Declaring  or 
Creating-  the  Trust  and  the  Sufficiency  There- 
of (1742).     Necessity  of  Writing  (1742). 

§  3.     Implied   Trusts    (1743). 

§  4,     Constructive   Trusts    (17-44), 

A.  Trusts     Raised     Where     Property     is 

Held  or  Obtained  by  Fraud   (1744). 

B.  Trusts    by   Equitable   Construction   in 

the  Absence  of  Fraud  (1746). 

§  5.  Resulting  Trusts  (1746).  The  Con- 
6ideration  (1748).  Presumption  of  Gift  or 
Advancpment  (1748).  Property  Purchased 
With  Trust  Funds  (1748).  Evidence  to  Es- 
tablish (1749). 

§  6.  TUe  Bcneiiclary  (1740).  His  Estate, 
Rights,  and  Interest  (1749).  Income  and 
Principal  (1750),  Charges  on  Income  (1750). 
Rights  of  Creditors  and  Assignees  of  Bene- 
ficiary (1751).  Representation  of  Beneficiary 
by  Trustee   (1752). 

§  7.  The  Trustee  (1752).  Judicial  Ap- 
pointment (1752).  Who  May  be  Trustee 
(1752).  Qualification  and  Acceptance  of 
Trust  (1753).  Succession  and  Judicial  Ap- 
pointment of  Ne-w  Trustee  (1753).  Removal 
(1753). 


§  8.  Execution  and  Administratioii  of  tfce 
Trust    (17n4). 

A.  Nature    of    Trustee's    Title    and    Es- 

tablisJ-Tient  of  Estate   (1754). 

B.  Discretion     and     General    Powers     of 

Trustees      and      Judicial       Control 
(1755). 

C.  Management    of    Estate    and    Invest- 

ments (1756). 

D.  Creation    of    Charges,    Mortgage    and 

Lease  of  Estate    (1757). 

E.  Sale  of  Trust  Property   (1758). 

F.  Payments  or  Surrender  to  Beneficiary 

(1759). 

§  9.  Liability  of  Trustee  to  Elstate  and 
Tliird   I'ersons    (1759). 

§  10.     Liability  on  Trustee's  Bond  (1760). 

§  11.  Personal  Dealings  Witli  I<}atatc 
(1760). 

§  12.  Actions  and  Controversies  by  and 
Against  Trustees  (1760). 

§  13.     Compensation  and  Expenses   (1761). 

§  14.  Accounting^  Distribution,  and  Dis- 
charge   (1763). 

§  15.  Kstablishnient  and  Enforcement  of 
Trust  and  Remedies  of  Beneficiary  (1764). 

A.  Express  Trusts  (1764). 

B.  Implied  Trusts  (1766). 

C.  Constructive    Trusts    (1766). 

D.  Resulting   Trusts    (1766). 

§  16.     Following  Trust  Property  (1767). 
§  17.     Termluatlou      and      Abrogation      of 
Trust   (1769). 


This  article  does  not  treat  of  trust  deeds,  so  called,  given  as  security  for  a  debt 


p.  650.  It  Is  no  ground  for  declaring  a  mis- 
trial that  a  juror  is  fearful  that  he  -will  be 
unable  to  keep  an  important  engagement  and 
may  acordingly  be  unfitted  for  jury  service. 
Morrison  v.  Dickey,  122  Ga.  417,  50  S.  E.  178. 
19.  Any  exhibit  In  evidence  may  be  al- 
lOTved  to  be  taken  out.  Chicago  &  J.  Elec.  R. 
Co.  V.  Spence.  115  111.  App.  465.  It  is  discre- 
tionary to  refuse  to  allow  the  jury  to  take 
out  a  map  ■wliich  is  not  exact.  Common- 
wealth V.  Philadelphia,  etc,  R.  Co.,  23  Pa. 
Super.  Ct.  235.  No  abuse  of  discretion  for 
court  to  refuse  to  let  jury  take  out  with 
them  a  map  which  was  before  them  during 
trial  of  an  action  for  damages  in  falling  in- 
to improperly  guarded  trench  in  street.  Car- 
ty  V.  Boeseke-Dowe  Co.  [Cal.  App.]  84  P. 
267.  In  Illinois  it  is  not  error  for  the  jury 
to  take  the  pleadings  to  the  jury  room. 
Hancheft  V.  Haas,   219  III.   540,    76   N.   E.   845. 


The  practice  of  allowing  pleadings  in  civil 
actions  to  be  taken  to  the  jury  room  is  not 
to  be  commended,  but  it  is  not  reversible  er- 
ror. When  appellant  had  an  opportunity  to 
prevent  pleadings  containing  counts  as  to 
which  demurrers  had  been  sustained  from 
going  to  the  jury  room  and  did  not  do  so 
his  formal  exception  to  its  bring  done  will 
not  work  a  reversal.  Elgin,  A.  &  S.  Trac- 
tion Co.  V.  Wilson,  217  111.  47,  75  N.  B.  436. 
Where  papers  which  should  not  properly  go 
to  the  jury  are  sent  to  the  jury  room  Inad- 
vertently and  not  through  the  connivance  of 
the  prevailing  party,  a  verdict  will  not  be 
set  aside  when  it  appears  the  papers  were 
not  read  by  the  jury.  Birmingham  R.  ft 
Elec.  Co.  V.  Mason  [Ala.]  39  So.  590.  Where 
the  jury  took  to  the  jury  rooms  exhibits 
which  had  not  been  received  in  evidence,  a 
verdict   will   not  be  set   aside,   where   iipirie- 
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or,  more  accurately,  security  deeds  with  power  of  sale/  or  of  charitable  gifts"  or 
of  the  construction  of  the  trust  as  violating  the  laws  of  perpetuities  and  accumu- 
lations.^    Trustees  of  bankrupts*  and  of  incompetents"  are  also  treated  elsewhere. 

§  1.  Definitions  and  distinctions.'' — A  trust  is  a  right  of  property,  real  or 
personal,  held  by  one  party  for  the  benefit  of  another,^  and  must  be  distinguished  from  - 
fiduciary  relations.®  A  trust  executed  is  where  the  party  has  given  complete  direc- 
tions for  settling  his  ^tate,  with  perfect  limitations ;"  an  executory  trust  is  where 
the  directions  are  incomplete  and  are  rather  minutes  or  instructions  for  the  settle- 
ment.^" The  distinction  between  express  trusts  and  powers  in  trust  is  that  in  the 
former  the  trustee  takes  the  legal  title,  which,  however,  does  not  pass  to  the  trustee 
of  a  power.^^ 

§  2.  Express  irmts.  Natwe  and  elements.^- — In  order  to  have  a  valid  trust 
there  must  be  a  designated  beneficiary^'  or  purpose,^*  an  identified  trust  fund  or 
estate*^  and  a  designated,  competent  trustee,^"  though,  except  where  the  trust  is 


aiately  on  discovery  of  the  fact  the  court  ad- 
monislied  tlie  jury  -not  to  regard  it  and  it  ap- 
pears that  the  jury  had  agreed  on  a  verdict 
before  the  exhibits  came  to  their  possession. 
Lewes  v.  John  Crane  &  Sons  [Vt.]  «2  A.  60. 
In  Khode  Island  it  Is  not  proper  to  allow 
depositions  to  be  taken  to  the  jury  room,  but 
when  by  inadvertence  a  deposition  is  tak- 
en to  the  jury  room,  it  is  not  reversible  error 
where  the  testimony  contained  in  the  deposi- 
tion relates  to  only  one  fact  which  could  not 
have  been  forgotten  by  the  jury.  Fottorl  v. 
Vessela  [R.  I.]  61  A.  143.  Generally  it  is  rec- 
ognized as  a  matter  largely  in  the  discre- 
tion of  the  trial  court  to  permit  the  jury  to 
take  with  them  to  the  jury  room  exhibits 
which  have  been  received  in  evidence.  To- 
ledo Traction  Co.  v.  Cameron  [C.  C.  A.]  137 
¥'.  48.  Photographs  which  have  been  receiv- 
ed in  evidence  may  be  taken  to  the  Jury 
room,  though  had  the  party  objecting  to  its 
being  taken  out  by  the  jury  moved  to  have 
it  stricken  out  such  motion  could  have  been 
properly  granted.  Chicago  &  J.  Blec.  R.  Co. 
V.  Spence,  115  111.  App.  4fi5. 

30.  Where  a  jury  is  permitted  to  view 
premises  it  is  not  error  for  a  party  to  call 
their  attention  to  an  observable  physical  fact 
relevant  to  the  issue  on  trial.  Flint  y  Un- 
ion -Water  Power  Co.  IN.  H.]  «2  A.  788.  It 
is  not  an  abuse  of  discretion  for  the  trial 
court  to  refuse  a  view  of  machinery  referred 
to  in  the  testimony  when  it  appears  that  the 
jury  could  have  understood  its  situation  and 
operation  from  +he  oral  testimony  received. 
Shalgren  v.  Red  Cliff  Lumber  Co.  [Minn.J  104 
N.  W.   531. 

21.  In  an  action  to  recover  damages  caus- 
ed by  the  construction  of  an  elevated  rail- 
road in  front  of  plaintiff's  building,  it  was 
held  that  the  court  could  in  its  discretion  re- 
fuse to  allow  the  jury  to  examine  through 
a  microscope  dust  collected  by  a  magnet 
from  the  walls  of  the  building  and  claimed 
to  consist  in  part  of  steel  dust  caused  bj 
operation  of  road.  Cotton  v.  Boston  Bl.  R. 
Co.  [Mass.]   77  N.  E.  698. 

aa.  In  an  action  to  recover  damages  for 
injuries  to  personal  property,  the  court  may 
in  Its  discretion  refuse  to  compel  plaintiff 
to  produce  the  property  tor  inspection  of 
the  jury  where  it  appears  that  witnesses 
for  defendant  were  allowed  to  inspect  it  be- 


fore trial.     Withey  v.  Pere  Marciuette  R.  Co. 
rMich.]  12  Det  L,Bg.  N.  611,  184  N.  W.  773. 

23.  On  request  of  juror.  City  of  Louis- 
ville V.  Caron  fKy.]  90  S.  W.  604. 

1.  See  Chattel  Mvtgages,  5  C.  L.  574; 
Foreclosure  of  Mortgages  on  Land,  5  C  L, 
1441;   Mortgages,    6    C.  L.    «S1. 

2.  See   Charitable  Gifts,    5   C.  L.   566. 

3.  See  Perpetuities  and  Accumulations, 
6  C.  L.  1003. 

4.  See  Bankruptcy,   5  C.  L.   367. 

5.  See  Infants,  6  C.  L.  1;  Insane  Persons, 
6    C.   L.    34,  etc. 

6.  See  4  C.  L.  1728. 

7.  Cyc.  Law  Diet.  "Trust." 

8.  See  Estates  of  Decedents  (Executors 
and  Administrators)  5  C.  L.  1183;  Infants, 
6  C.  L.   1,  etc. 

9.  Morris  v.  Linton  [Neb.]  104  N.  W.  927. 
Evidence  that  donor  had  declared  that  she 
thought  of  letting  piajntlffl  have  the  proper- 
ty, but  tiiat  she  had  kept  it  on  account  of 
collecting  tfte  interest,  and  had  stated  to  a 
witness  that  if  anything  happened  to  her 
the  witness  sliould  see  to  it  that  plaintiff 
obtained  tlie  property,  as  it  belonged  to  her, 
and  that  the  donor  retained  possession  of 
the  property  until  her  death,  held  not  to 
establish  an  executed  trust,  essential  to 
finable  plaintiff  to  maintain  an  action  at  laTV 
to  recover  the  alleged  trust  property.  Bots- 
ford  V.  Burr  [Mich.]  12  Det.  Leg.  N.  481,  104 
N.    'W.    620. 

10.  Morris  v.  Linton  [Neb.]  104  N.  W. 
927. 

11, 

4    C. 

12 

13 


Trai.i   v.    Davis, 
L.     17.30,    n.    65. 
Sec  4  C.  L.  1728. 
Fllkins    v.    Severn 


98  N.   Y.   S.    81?.     See 


127    Iowa   738, 


104 

N.  W.  346.  A  trust  "for  the  use  *  *  *  of 
the  estate  of  C."  held  void  for  indeflnitenes.';. 
Gueutal  v.  Gueutal,  98  N.  Y.  S.  1002;  City  of 
Austin  V.  Cahill  CTex.]  13  Tex.  Ct.  Rep.  321, 
88  S.  W.  542;  In  re  McKay,  143  P.  671. 

14.  City  of  Austin  v.  Cahill  fTex.]  13 
Tex.  Ct.  Rep.  321,  88  S.  W.  542;  In  re  f.IoKay, 
143  P.  671.  A  bequest  of  $5,000  to  an  exec- 
utor "to  be  expended  by  him  as  I  have  in- 
structed him  in  my  lifetime,"  held  insuffi- 
cient to  create  a  trust.  In  re  Kcenan,  105 
App.   Dlv.    628.  94   N.    T.  S.    1099. 

l.'j.  City^of  Austin  v.  Cahill  [Tex.]  13  Tex. 
Ct.  Rep.  321,  88  S.  W.  542;  In  re  McKay,  143 
P.    671. 
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personal  as  to  the  trustee/^  equity  will  not  permit  a  trust  to  fail  for  want  of  a  trus- 
tee/* and  an  actual  delivery  or  legal  assignment  with  the  intention  of  passing 
title  to  the  trustee  as  such."  A  complete  valid  trust  will  be  enforced  regardless  of 
whether  it  is  supported  by  a  consideration  or  not.^" 

While  there  must  be  some  unequivocal  act  or  declaration  showing  an  intention 
to  create  a  trust,"^  no  pai'ticular  form  of  words  is  necessary  to  create  a  trust/^ 
it  being  sufficient  if  the  expressions  used  unequivocally  show  the  intention  to  create 
a  trust.^^    Whether  the  trust  be  created  by  will  or  by  deed,  if  it  be  lawful,  and  the 


10.  In  re  McKay,  143  F.  671.  There  must 
be  a  conveyance  c.r  transfer  to  a  person 
capable  of  holding  U.  City  of  Austin  v 
CahiH  [Tex.]  13  Tex.  Ct.  Jlep.  321,  88  S.  W. 
542. 

17.  See    post,    §    7. 

18.  In    re    McKay,    143    F.    071;    Speer    v. 

Colbert.  200  U.  S.  130,  50  Law.  Ed. ,  afg.  24 

App.  D.  C.  187;  Hiles  v.  Garrison  [N.  J.  Bq.] 
62  A.  865;  Wilson  v.  Clayburg-h,  215  111.  506, 
74  N.  E.  799:  Landram  v.  Jordan,  25  App.  D. 
C.  291;  Wells  v.  German  Ins.  Co.  [Iowa]  105 
N.  W.  123.  Refusal  to  accept  will  not  in- 
validate instrument.     Id. 

10.  Where  it  Is  sought  to  create  a.  trust 
in  a  fund  on  deposit,  a  delivery  of  the  money 
or  its  equivalent  for  that  purpose  in  the  life- 
time of  the  creator  of  the  trust  is  an  essen- 
tial element.  Hoffman  v.  Union  Dime  Sav. 
Inst.,  109  App.  Div.  24,  95  N.  T.  S.  1045. 
Where  fund  was  In  bank,  delivery  of  bank 
book  must  have  been  made  with  that  in- 
tent. Id.  As  against  the  grantor,  the  de- 
livery of  a  trust  instrument  will  be  sufficient 
if  made  to  the  party  beneficially  interested. 
Wells  V.  German  Ins.  Co.  [Iowa]  105  N.  W. 
123. 

20.  Harris  Banking  Co.  v.  Miller,  190  Mf> 
640.  89  S.  W,  ffi.  "^Vhere  the  purpose  of 
the  trust  is  meritorious  and  the  settlement 
of  the  trust  has  been  perfected  by  the  exe- 
cution and  delivery  of  a  proper  conveyance, 
no  other  consideration  is  required  and  the 
acceptance  of  the  gift  by  the  beneficiary 
is  presumed.  Lewis  v.  Curnutt  [Iowa]  106 
N.  W.  914.  An  agreement  by  a  husband  to 
hold  the  proceeds  of  his  wife's  property  in 
trust  for  her  is  based  upon  a  valid  consid- 
eration and  will  be  upheld  and  enforced  in 
equity.  Bohannon  v.  Boha'nnon's  Adm'x 
[Ky.]    92    S.    W.    597. 

21.  Nicklas  V.  Parker  [N.  J.  Eq.]  61  A. 
267. 

22.  Dawes  v.  Dawes.  116  111.  App.  86; 
Harris  Banking  Co.  v.  Miller,  190  Mo.  640, 
89  S.  W.  629;  In  re  Heywood's  Estate  [Cal.] 
82  P.  755;  Howison  v.  Baird  [Ala.]  40  So. 
94;  Citv  of  Austin  v.  Cahill  [Tex.]  13  Tex.  Ct. 
Rep.  321,  88  S.  W.  542.  See  4  C.  L.  1730,  n. 
79;  4  C.  L.   1731,  n.   86. 

23.  Harris  Banking  Co,  v.  Miller,  190  Mo. 
640,  89  S.  W.  629;  In  re  Heywood's  Estate 
[Cal.]  82  P.  755;  City  of  Austin  v.  Cahill 
[Tex.]  13  Tex.  Ct.  Hep.  .521,  88  S.  W.  542; 
Dawes  v.  Dawes,  116  111.  App.  36;  Wither- 
ington  V.  Herring  [N.  C]  53  S.  B.  303.  Let- 
ters held  sufficient  to  constitute  a  trust.  Id. 
The  intent  of  the  settlor  is  what  the  courts 
look  to.  Lewis  v.  Curnutt  [Iowa]  106  N.  W. 
914.  See  4  C.  L.  1730,  n.  79;  4  C.  L.  1731. 
n.  86. 

IHmtratlonst     Declaration   by   father  that 


lie  held  money  for  son  held  to  create  a  trust. 
Dawes  v.  Dawes,  110  111.  App.  36.  A  devisee 
of  the  legal  title  to  property  being  charged 
with  certain  active  duties  in  regard  there- 
to and  being  obliged  to  pay  certain  uarties 
portions  of  the  income  is  regarded  as  a 
trustee.  Merrill  v.  American  Baptist  Mis- 
sionary Union  [N.  H.]  62  A.  647.  Where  de- 
positor indorsed  certificate  of  deposit  to  rel- 
ative and  housekeeper  stating  that  he  want- 
ed her  to  have  it,  but  never  delivered  It,  held 
a.  trust.  Harris  Banking  Co.  v.  Miller,  190 
Mo.  640,  89  S.  W.  629.  A  letter  v/ritten  by 
a  widow  to  the  brother  of  her  deceased  hus- 
band, that  her  home  was  a  gift  to  her  with 
a  promise  that  when  she  was  through  with 
it,  it  should  be  given  to  the  brother,  held 
not  to  create  an  express  trust.  Loomis  v. 
Loomis  [Cal.]  82  P.  679.  Mere  delivery  of 
money  to  another,  the  latter  to  use  part  in 
paying  the  depositor's  debts  and  return  the 
rest  when  demanded,  held  not  to  create  a 
trust.  Francis  v.  Gisborn  [Utah]  83  P.  571. 
Life  tenant  agreeing  to  hold  and  invest  the 
surplus  income  of  the  land  for  plaintiff's 
benefit  in  consideration  of  plaintiff's  con- 
veying his  interest  in  a  homestead  to  his 
wife  held  to  create  an  express  trust.  Case 
V.  Collins  [Ind.  App.]  76  N.  E.  781.  Where 
offer  to  give  land  for  library  building  was 
accepted  and  deed  contained  no  restrictions 
held  city  took  title  in  trust  for  such  pur- 
pose. Board  of  Trustees  of  School  for  In- 
dustrial Education  v.  Hoboken  [N.  J.  Eq.] 
62  A.  1.  Stockholder  in  corporation  taking 
transfer  of  patents  to  make  an  exchange 
and  receive  and  distribute  stock  therefor 
held  a  trustee.  Harrington  v.  Atlantic  & 
Pac.  Tel.  Co.,  143  F.  329.  Where  one  before 
a  sale  agrees  to  buy  land  In  his  name  for 
the  benefit,  in  whole  or  in  part,  of  another, 
who  pays  the  purchase  money  or  his  aliquot 
part  thereof,  an  express  trust  arises,  enforce- 
able in  equity.  In  re  Henderson,  142  F. 
568.  Express  trust  where  husband  paid  for 
land,  took  It  in  the  name  of  the  wife,  she 
agreeing  to  hold  It  as  trustee.  Johnson  v. 
Ludwick  [W.  Va.]  52  S.  E.  489.  Where  a 
contract  between  plaintiff  and  defendant 
provided  that  plaintiff  should  have  an  equal 
share  In  the  rents  and  profits  of  certain 
land  and  that  defendant  should  sell  the  prop- 
erty for  the  best  price  obtainable,  the  pro- 
ceeds to  be  divided,  defendant's  position  as 
to  plaintiff  was  that  of  a  trustee.  Winder 
V.  Nock  [Va.]  52  S.  E.  561.  Where  grantor 
of  land  agreed  to  hold  certain  property  as 
a  park  held  a  trust.  Elliott  v.  Louisville 
[Ky.]  90  S.  W.  990.  Evidence  examined,  and 
held  to  sustain  a  finding  that  a  transfer  of 
a  fund  in  a  bank  to  the  defendant  was  in- 
tended for  the  benefit  of  the  infant  plaintiffs. 
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intent  can  be  fairly  ascertained  from  the  examination  of  the  instrument,  the  courts' 
will  uphold  it.^*  To  that  end  they  will  not  be  resti  ained  by  narrow  and  technical 
rules  of  construction;  but  if  the  intent  of  the  grantor  or  donor  be  apparent, . even 
though  not  expressed  with  technical  nicety,  the  trust  will  not  be  aYoided.""  Tlie 
word  "trust"  need  not  be  used,^"  and  being  used  is  not  conclusive.^^  Words  of 
express  condition  in  a  deed  are  not  inapt  as  introductory  to  a  declaration  of  trust^^ 
and  this  is  eapeeially  true  where  words  of  determination  or  reverter  are  omitted.^" 
In  determining  such  question,  the  whole  clause  in  its  form  and  scope  must  be  consid- 
ered.^"  The  question  whether  a  will  is  aptly  expressed  to  create  a  trust  is  treated 
elsewhere."*  It  is  essential  that  the  settlor  part  with  his  interest  as  absolute  owner. "^ 
Whore  paper  is  sent  a  bank  for  collection  and  there  is  no  authority  to  mingle  the 
proceeds  with  the  other  funds  of  the  bank,  there  is  a  trust.'"  While  it 
is  not  Jieeessary  that  any  beneficial  interest  pass  to  the  trustee,"*  still  a 
testamentary  trust  is  not  void  because  the  trustees  are  among  the  beneficiaries  therc- 
of."°  Ifeithcr  notice  to  the  cestui  que  trust"®  nor  assent  by  the  trastee"'  is  essential 
to  validity  of  trust.  It  is  essential  that  there  be  no  fraud  or  undue  influence  exer- 
cised in  procuring  the  trust."*     By  statute  in  some  states  a  person  with  whom  or 


Mann  v.  Shrive,  97  N.  T.  S.  GSS.  A  grantor 
conveyed  real  estate  to  a  trustee  by  war- 
ranty deed  in  the  usual  form  "and  for  the 
consideration  of  "one  dollar  and  the  exe- 
cution of  the  trust  hereby  created,"  and  as 
a  part  of  the  same  transaction  executed  an 
instrument  providing  for  the  appointment 
of  a  trustee  "to  take  and  hold  title"  to  the 
real  estate  "from  and  after  my  death  and 
not  before,"  and  that  at  the  grantor's  death 
the  trustee  should  take  possession  of  the 
property  and  dispose  of  it  in  the  manner 
prescribed,  held  that  the  deed  and  instru- 
ment created  a  trust;  the  words  "from  and 
after  my  death  and  not  before"  not  limiting 
the  authority  given  to  the  trustee  "to  take 
and  hold  title"  to  the  property  conveyed. 
Lewis  V.  Curnutt  [Iowa]  106  N.  W.  914.  A 
grantor  conveyed  real  estate  to  a  trustee  by 
a  warranty  deed,  and  as  a  part  of  the  same 
transaction  delivered  to  the  trustee  an  instru- 
ment providing  for  the  appointment  of  a 
trustee  to  hold  the  properly  "for  and  in 
behalf  of"  the  grantor,  and  authorizing  the 
trustee  to  do  any  act  for  carrying  out  the 
trust  which  the  grantor  "could  do  if  present." 
Held  that  the  trustee  held  the  property  in 
trust    for    the    designated    beneficiaries.     Id. 

24,  ZS.  Lewis  V.  Curnutt  [Iowa]  106  N.  W. 
914. 

20.     Dawes  v.  Dawes,   116   111.  App.   36. 

27.  Business  manager  of  a  corporation 
held  not  a  trustee  though  so  designated. 
Bank  of  Visalia  v.  Dillonwood  Lumber  Co. 
[Cal.]   82  P.  374. 

28.  So  held  where  words  "on  condition" 
and  "on  further  condition"  were  used.  Mac- 
ICenzie  v.  Trustees  of  Presbytery  of  Jersey 
City,    67  N.   J.    Ed.    652,    61    A.    1027. 

20  30.  MacKenzIe  v.  Trustees  of  Pres- 
bytery of  Jersey  City,  67  N.  J.  Eq.  652,  61 
A.    1027. 

31.  See  -Wills,  4  C.  L.  1863. 

32.  Bank  deposit  in  name  of  depositor 
as  trustee  for  another  held  not  to  create  a 
trust.  Nlcklas  v.  Parker  [N.  J.  Eq.]  61  A. 
267.  But  see  Infra,  subd.  "Bank  deposits 
in  trust." 


NOTE.  Rii^ht  to  revoke:  The  intention 
to  or  not  to  create  a  trust  is  the  controlling 
element.  Kelley  v.  Snow,  185  Mass.  288. 
Many  courts  hold  that  a  mere  deposit  in 
trust  for  another  without  more  raises  an 
inference  of  a  trust.  Gafney's  Estate,  146 
Pa.  49;  Robertson  v.  McCarty,  54  App.  Div. 
103.  Others  hold  that  some  further  act  is 
necessary  to  evidence  intent.  Cleveland  v. 
Hampden  Sav.  Bank,  182  Mass.  110;  Marcy 
V.  Amazeen,  61  N.  H.  131,  60  Am.  Rep.  320. 
Some  jurisdictions  go  farther  and  hold  that 
it  may  be  a  trust,  even  though  the  donor 
intends  to  retain  control  over  it  till  his 
death.  Martin  v.  Martin,  166  N.  T.  611; 
Miller  v.  Clark,  40  Tj'.  15.  But  the  general 
rule  is  that  reservation  of  the  power  of  revo- 
cation negatives  tlie  intention  to  create  a 
trust.  Providence  Sav.  Inst.  v.  Carpenter, 
18   R.   I.    287. — From    15   Yale   L,   J.    42. 

The  confusion  in  the  authorities  Is  due 
to  a  failure  of  the  courts  to  distinguish  be- 
tween the  inherent  revocability  of  a  testa- 
mentary disposition  and  the  revocability 
stipulated  for  in  a  declaration  of  trust.  See 
Providence  Inst.  v.  Carpenter,  18  R.  I.  287; 
Taylor  v.  Henry,  48  Md.  550,  30  Am.  Rep. 
486. — From    6   Columbia  L.   R.   57. 

33.  Where  there  has  been  no  course  of 
dealing  between  the  parties  and  securities 
are  sent  to  a  bank  to  collect  and  remit,  the 
money  in  the  hands  of  the  bank  is  a  trust 
fund.  National  Life  Ins.  Co.  v.  Mather,  118 
111.  App.  491.  A  bank  to  which  paper  is 
forwarded  for  collection  liolda  the  funds  so 
collected  as  a  trust  fund.'  Holder  v.  Western 
German  Bank,  130  F.  90. 

34.  Lewis  v.  Curnutt  [Iowa]  106  N.  W. 
914. 

35.  Burbach  v.  Burbaoh,  217  111.  547,  75 
N.   B.    519. 

30.  Bank  deposit.  Littig  v.  Vestry  of 
Mt.  Calvary  Protestant  Episcopal  Church 
[Md.]    61  A.   635. 

37.  Wells  V.  German  Ins.  Co.  [Iowa]  105 
N.   W.   123. 

38.  Evidence  held  to  show  that  trust  deed 
was   obtained   by   undue    influence.     Kane   v. 
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in  whose  name  a  contract  is  made  for  the  benefit  of  auotlier  is  a  ti-ustee  of  an  ex- 
press trust.'*''  In  Xew  York  it  has  been  stated  that  vested  remaindermen  ha\e  au 
"irrevocable  trust"  in  the  property.*" 

Validity  of  purpose.*^ — In  many  states,  statutes  abolish  express  trusts  for 
all  but  specified  purposes;  constructions  placed  on  such  statutes  are  shown  in  the 
uotcs.''=  The  trust  having  for  its  object  the  acquisition  of  lands,  its  validity  is 
governed  by  the  law  of  the  state  where  such  land  is  situated.*''  An  attempted  trust 
being  an  entire  and  complete  scheme  for  the  control  and  disposition  of  a  part  of  the 
property,  the  invalidity  of  a  portion  renders  the  entire  trust  void/*  though  the  rule 
is  otherwise  where  a  valid  part  of  the  trust  is  severable  from  the  remainder  without 
destroying  the  purpose  of  the  settlor.*^ 

Spendthrift  trusta.^'^ — In  order  to  create  a  spendthrift  trust  certain  prerequisites 
must  be  observed,  to  wit :  First.  The  gift  to  the  donee  must  be  only  of  the  income. 
He  must  take  no  estate  whatever,  have  nothing  to  alienate,  have  no  right  to  pos- 
session, have  no  beneficial  interest  in  the  land,  but  only  a  qualified  right  to  support 
and  an  equitable  interest  only  in  the  income.*^  Second.  The  legal  title  must  bo 
vested  in  a  trustee.*^  Third.  The  trust  must  be  an  active  one.*'*  It  is  not  neces- 
sary that  an  instrument  creating  a  spendthrift  trust  should  contain  an  expreir.scd 
declaration  that  the  interest  of  the  cestui  que  trust  in  the 'trust  estate  shall  be  be- 
yond the  reach  of  his  creditors,  provided  such  appears  to  be  the  clear  intention  of 
the  testator  or  donor  as  gathered  from  all  parts  of  the  instrument  construed  to- 


QuiUin  IVa.3  51  S.  E.  353.  Business  rela- 
tions between  parties  to  trust  deed  held  not 
fiduciary  and  there  was  no  ground  for  set- 
ting it  aside.  Kelly  v.  Ashforth,  47  Misc. 
49S.   95  N.   T.  S.  1004. 

33.  Husband  having  houses  erected  on 
wife's  property.  Kev.  St.  1899,  §  541  con- 
strued. Simons  v.  Wittmann,  il3  Mo.  App. 
357.   88  S.  W.  791. 

40.  Sears  v.  Palmer,  109  App.  Div.  126,  95 
N.    Y.    S.    1023. 

41.  See  4  C.  3U  1730. 

42.  California:  Under  Civ.  Code  §  857, 
subd.  3,  and  §  863,  a  trust  may  be  created  to 
"manage"  'property  and  to  collect  the  In- 
come, issues  and  profits  thereof  and  pay 
them  to  specified  persons.  In  re  Heywood's 
EstJite  real.]  82  P.  755.  A  will  directing  the 
testator's  executrices  to  sell  ail  of  the 
real  and  personal  property  of  the  testator 
and  invest  the  proceeds  in  real  estate  in  a 
certain  city  and  to  pay  the  income  thereof 
to  devisees  for  life  or  during  determinate 
periods  of  their  lives,  and  disposing  of  the 
remainder  by  direct  devises  is  valid  under 
Civ.  Code  §  857.  authorizing  the  creation  of 
trusts  to  receive  the  rents  and  profits  of 
re^l  osfqte.  I"  re  Dunphy's  Estate,  147 
Cal.   95,   81   P.   315. 

New  York!  Trust  to  receive  income  and 
apply  it  to  use  of  beneficiary  held  an  express 
trust  under  Laws  1896.  p.  571,  c.  547.  Train 
V,  Davis.  98  N.  Y.  S.  816.  Under  I^aws  1896, 
p.  671,  c.  547.  a  trust  to  pay  annuities  may 
lawfully  be  created;  that  it  is  called  an 
"annuity"  is  immaterial.  People's  Trust  Co. 
v.  Flynn,  106  App.  Div.  78,  94  N.  Y.  S.  436 
and  cases  cited.  A  bequest  to  an  executor 
of  a  sum  of  money  to  be  invested  and  to  be 
paid  over,  together  with  the  increase  thereof 
to  t<'='"(r)r'<!  »on.  or  to  his  wife  and  children, 
at  such  times  and  in  such  sums  and  in 
such    manner    as    the    executors    may    deem 


best  to  the  interests  of  such  son  creates  a 
valid  trust.  In  re  "Wilkin  [N.  Y.]  75  N.  E. 
1105. 

43.  Mount  V.  Tuttle   [N.   Y.3   76  N.   B.   873. 

44.  Pitzel  V.  Schneider,  216  111.  87,  74 
N.  E.  779. 

45.  Where  an  estate  lias  Been  vested  in 
trustees  upon  several  independent  trusts,  one 
of  which  is  legal  though  others  may  not  be, 
the  estate  of  the  trustees  will  be  upheld 
to  the  extent  necessary  to  enable  them  to 
execute  the  valid  trust  though  avoided  aa 
to  the  others.  Landram  v.  Jordan,  25  App. 
D.  C.  291;  In  re  Heywood's  Estate  [Cal.]  82 
P  755.  Trust  to  lease  property  and  pay 
rentals  to  designated  person  held  severable 
from  trust  to  convey  after  his  death  to  his 
children,  Sicramento  Bank  v.  Montgomery, 
146   Cal.   745,   81  P.    138. 

40.     See   4  C.  L,.   1730. 

47.  Kessner  v.  Phillips,  189  Mo.  616,  88 
S.  W.  66.  Where  a  deed  conveyed  the  title 
to  the  grantee  on  condition  that  the  land 
should  not  be  liable  for  any  debts  of  the 
grantee  then  existing,  or  which  he  might 
contract  during  a  specified  number  of  years 
and  provided  that  the  grantee  should  have 
no  right  to  convey  or  incumber  the  land 
except  by  will  for  a  specified  number  of 
years,    held    no    spendthrift    trust.     Id. 

48.  Kessner  v.  Phillips,  189  Mo,  515,  88 
S.  W.  66.  Where  a  deed  conveyed  the  title 
to  the  grantee  on  condition  that  the  land 
?5hould  not  be  liable  for  any  debts  of  the 
grantee  then  existing  or  wliich  he  miglu 
contract  during  a  specified  number  of  years, 
and  provided  that  the  grantee  should  have 
no  right  to  convey  or  incumber  the  land  ex- 
cept by  will  for  a  specified  number  of  years 
held     no     spendthrift    trust.     Id. 

4!i.     Kessner    v.    Phillips,    3  89    Mo     615 
S.    W.    66. 
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gether  in  the  light  of  the  diretim&tances.^"  The  fact  tliat  a  trustee  is  appointed  and 
vested  with  the  estate,  and  the  beneficiary  is  given  the  income  only,  is  a  circumstance 
from  -which  the  intention  of  the  testator  to  create  a  spendtlirif t  trust  may  be  in- 
ferred.°'-     A  spendthrift  trust  is  recognized  in  Missouri.'^^ 

Establishment  iy  parol  and  extrinsic  evidence.^'' — In  order  to  establish  an  ex- 
press trust  by  parol,  the  evidence  must  be  full,  clear,  and  satisfactory  f*  whether 
the  evidence  is  sufficient  is  for  the  jury."" 

Bank  deposits  in  trust^'^ — While  the  courts  have  refused  to  lay  down  any  ar- 
bitrary, inflexible  rule,  they  substantially  agree  that  something  more  is  necessary 
with  respect  to  deposits  in  banks  than  the  mere  opening  of  the  account  in  the  name 
of  the  depositor  in  trust  for  another.''^  In  New  York  a  deposit  by  one  person  of  his 
own  money,  in  liis  own  name  as  trustee  for  another,  standing  alone,  establishes  a 
tentative  trust  merely.'^* 

Constrn£tion.^^ — The  construction  of  testamentary  trusts  is  treated  elsewhere.''" 
Deeds  of  trust  are  to  be  construed  according  to  the  intention  manifested  in  the  in- 
struments themselves  when  viewed  in  their  necessary  relation  to  the  circumstances 
surrounding  the  parties."^     A  practical  eonstruetinn  is  of  great  weight."^ 


50.  26  Am.  &  Eng.  Enc.  of  Law  [2d  Ed.l 
p.  141.  Bennett  v.  Bennett,  217  111.  434,  75 
N.  E.  339.  A  devise  of  a  fund  in  trust  to 
invest  the  same  and  pay  tlie  income  semi- 
annnally  to  the  cestui  Que  trust  until  be  is 
■4  0  years  old.  vphen  he  is  to  be  paid  the 
principal  ff  testator's  -wife  is  then  living, 
but,  if  not,  the  interest  to  be  paid  Iiim  for 
ten  years  thereafter,  at  which  time  the 
principal  shall  become  his  absolutely,  held 
a    spendthrift    trust     Id. 

51.  Bennett  v.  Bennett,  217  111.  434,  76 
N.   E.   3S9. 

SS.  Kessner  v.  Pliilllps,  189  Mo.  51&,  88 
S.    "W.    66. 

53.  See    4    C.    L,.    1730. 

54.  Austin  V.  Wilcoxson  [Cal.]  84  P.  417. 
Evidence  held  Insufficient  to  show  trust  in 
certain  money.  Id.  As  to  whether  purchase 
at  execution  sale  was  for  the  benefit  of  the 
.nudgment  debtor.  Wilson  v.  Brown,  134  N. 
C.  400,  46  S.  E.  762.  In  order  to  create  a 
parol  trust  there  must  be  either  an  explicit 
declaration  of  trust  or  circumstances  which 
show  beyond  reasonable  doubt  that  this  was 
her  intention.  Hoffman  v.  Union  Dime  Sav. 
Inst.,  109  App.  Div.  24.  95  N.  Y.  S.  1045.  Evi- 
dence held  to  show  that  one  redeeming  land 
l-ield  in  trust  for  original  owner.  Carter  v. 
Dotson   CKy.]  92  S.  W.  600. 

55.  Wilson  V.  Brown,  134  N.  C,  400,  46 
S,   E.   762. 

5«.     See  4  C.  L,.   1731. 

57.  Nicklas  v.  Parker  CN.  J.  Eq.]  61  A. 
2  67.  Entry  on  bank  books  of  an  account 
by  L.,  "M.  •  •  »  Church,  subject  to  the 
order  of  L.,  trustee,  $500,"  held  to  constitute 
a  trust  in  favor  of  the  church.  Littlg  v. 
Vestry  of  Mt.  Calvary  Protestant  Episcopal 
Church  [Md.]  61  A.  635.  See  post,  §  17,  subd. 
Acta  of  settlor. 

5S.  In  re  Bulwinkle,  107  App.  DIv.  331, 
95  N.  T.  S.  176,  rvg.  42  Misc.  471,  87  N.  T.  S 
250.     See    post,    §    17,    subd.    Acts    of    settlor. 

5«.     See  4  C.  L.  1731,  n  93-99. 

60.     See  Wills,   i   C.  L.   1863. 

(51.  Jpcob  Tom.-'  Inst.  v.  Shipley  [Md.J 
62    A.    1042;    Wright's    Trustees    v.    Wright 


rVa.]  51  S.  E.  151.  Property  conveyed  fof 
joint  use  and  benefit  of  trustee  and  her  chil- 
dren, held  children  were  entitled  to-  sliare 
proflts  jointly  and  equally  with  trustee.  Id. 
1  hat  an  advancement  by  one  child  to  another 
was  specifically  referred  to  held  not  to  give 
it  priority  over  other  advancements.  Id.; 
Jacob  Tome  Inst.  v.  Shipley  [Md.]  62  A.  1042. 
Where  deed  of  trust  gave  property  to  trus- 
tees for  one  child,  the  property  to  descend 
on  his  death  to  his  children  free  from  the 
trust  and  the  deed  of  trust  made  advance- 
ments to  each  child  a  charge  on  his  share, 
advancements  to  the  fourth  child  were  a 
charge  only  on  his  equitable  life  estate  and 
not  on  the  share  of  his  children.  Id.  "Judge 
of  probate"  held  to  mean  probate  court 
though  followed  by  the  words  "for  the  time 
being."  Carr  v.  Corning  [N.  H.J  62  A.  168.- 
Trust  deed  providing  tliat  if  wife  died  be- 
fore husband,  trustees  should  convey  prop- 
erty to  such  persons  as  the  wife  appointed 
by  will,  devisees  of  wife  held  to  take  a  fee 
simple  estate.  Moon's  Adm'x  v.  Highland 
Development  Co.  [Va.]  52  S.  E.  209.  A  con- 
veyance to  a  trustee  In  trust  for  one  for 
life  and  after  the  death  of  the  life  tenant 
to  such  children  as  the  life  tenant  may  leave 
lii-ing  creates  a  trust  only  for  the  life  estate. 
Smith  V.  McWhorter,  123  Ga.  287,  51  S.  E. 
474.  Where  the  assets  of  a  corporation  were 
transferred  to  another  corporation  for  con- 
solidation purposes,  stock  of  the  latter  com- 
pany to  be  issued  therefor  and  delivered  to 
the  president  of  the  first  named  company 
in  trust  for  its  stockholders,  the  trust  there- 
by created,  if  any,  was  to  the  stockholders 
collectively  and  an  action  to  enforce  tlie 
same  could  be  commenced  only  by  all  the 
-•*nctc]-)oldprs.  and  not  by  one  individually. 
Knickerbocker  v.  Conger,  110  App.  Div.  125, 
"7  N.  T.  S.  127.  Where  the  property  is  con- 
veyed to  the  trustee  by  an  unconditional 
deed  and  by  an  accompanying  instrument  it 
?-  '  ro^'irled  tliat  the  trustee  sliall  not  come  into 
possession  or  rontrol  until  after  the  settlor's 
death,  held  to  create  a  life  estate  in  the 
settlor   and   a.  remainder   in   the   trustee   for 
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'Active  and  passive  trusts.'^^ — ^A  trust  is  active  when  the  interposition  of  the 
trustee  is  necessary  to  carry  out  its  purpose,  with  respect  to  immediate  or  remote 
beneficiaries."*  A  trust  is  passive  when  the  trastee  has  no  duty  to  perform,  or  when 
the  trust  serves  no  purpose,  or  none  that  would  not  be  equally  served  without  it.^' 
In  California  an  express  tnist  to  convey  real  property  is  void,^°  but  a  trust  to  lease 
property,  collect  and  pay  rentals  to  a  designated  person,  is  valid.*" 

The  instrument  declaring  or  creating  the  titist  and  the  sufficiency  thevSof."' — 
Whether  a  trust  exists  is  to  be  ascertained  from  the  intention  of  the  parties,  techni- 
cal terms  being  unnecessary.""  The  written  declaration  of  trust  need  not  be  exe- 
cuted and  witnessed  in  the  form  prescribed  for  the  making  of  a  will.'" 

Necessity  of  writing.''^ — As  a  general  rule  an  express  trust  in  personalty  need 
not  be  in  writing'^  and  in  a  few  states  the  same  is  true  of  realty,'^  though  the 


the  benefit  of  the  cestuis  que  trust.  Lewis 
V.  Curnutt  [Iowa]  106  N.  W.  914.  Where 
deed  provided  that  upon  a  sale  of  the  prop- 
erty the  proceeds  should  be  divided  "equally- 
between"  the  grantee  and  each  of  her  chil- 
dren share  and  share  alike,  held  the  grantee 
having  four  children  that  upon  a  sale  each 
was  entitled  to  one-fifth  of  tlie  proceeds. 
Jones  V.  Day   [Md.]    62  A.   364. 

62.  Itemized  statements  of  receipts  and 
disbursements  of  mortgaged  property  held 
to  constitute  a  practical  construction  of  the 
trust  agreement.  Marquam  v.  Ross  [Or.] 
S3  P.   852 

03.     See    4    C.   L.    1731. 

64,  Trust  for  married  woman  held  active. 
Slater  v.  Rudderforth,  25  App.  D.  C.  497. 
Trustee  to  convey  legal  title  when  directed 
by  the  beneficiary  and  if  the  latter  dies 
without  making  such  direction  to  deliver 
the  property  to  the  beneficiary's  children, 
held  trust  wag  active.  Kirkraan  v.  Holland, 
139  N.  C.  185,  51  S.  E.  856.  Trust  to  sell 
property  and  reinvest  and  pay  the  grantor 
the  income  and  such  part  of  the  principal 
as  the  trustee  deemed  proper,  and  reserving 
"a  power  of  appointment  for  the  remainder. 
Newton  v.  Jay,  107  App.  Div.  457,  95  N.  Y.  S. 
413.  Rents  and  profits  to  be  paid  beneficiary 
for  life,  trustees  having  power  to  sell  land, 
loan  money,  and  invest  same  in  land,  held 
active  trust.  Mason  v.  Mason  [111.]  76  N.  B. 
692.  "Where  trustees  were  to  hold  posses- 
sion, ma"age  and  lease  property  and  pay 
over  the  net  income  to  beneficiaries  until  thev 
deemed  it  advisable  to  sell,  held  an  active 
trust.  Burbach  v.  Burbach,  217  111.  547, 
75  N.  B.  519.  Trust  to  pay  debts,  and  for 
that  purpose  mortgage  and  sell  the  property, 
and  to  raise  a  fund  for  the  support  and  edu- 
cation of  family  held  an  active  trust.  Chi- 
cago Terminal  Transfer  R.  Co.  v.  Winslow, 
216  111.  166,  74  N.  B.  815.  Conveyance  of 
property  in  trust  to  pay  the  grantor  such 
part  of  the  income  and  of  tne  body  of  the  es- 
tate for  his  support  as  the  trustee  might 
deem  proper,  then  to  pay  over  to  the  gran- 
tor's devisees  or  heirs,  after  his  death,  such 
part  of  the  trust  estate  as  had  not  been  con- 
sumed by  him,  reserving  the  right  to  dispose 
of  the  remainder  by  will,  failing  which  the 
property  was  to  pass  under  the  statutes  of 
descent  and  distribution,  held  an  active  trust. 
Coleman  v.  Fidelity  Trust  &  Safety  Vault  Co. 
[Ky.]   91  S.  W.   716. 

«5.     A  trust   for   the   "use   and  benefit"   of 


certain  beneficiaries  held  passive.  Gueutal 
V.  Gueutal,  98  N.  Y.  S.  1002.  Trust  for  mar- 
ried woman  in  order  to  exempt  property 
from  marital  rights  of  husband  held  pas- 
sive, a  married  woman's  act  being  in  force. 
Smith  V.  JVTcVSniorter,  12.1  Ga.  2S7,  51  S.  E.  474. 
Where  upon  death  of  life  beneficiary  with- 
out children  trustee  was  to  convey  to  bene- 
ficiary's brolliers  and  sisters,  held  upon  the 
beneficiary's  death  without  children  the  title 
vested  in  his  brothers  and  sisters  without 
a  conveyance  by  the  trustee.  Uzzell  v.  Horn, 
71  .S.  C.  426,  51  S.  E.  253.  A  trust  for  the 
use  and  benefit  of  a  corporation  for  the 
purpose  of  having  masses  and  prayers  said 
for  the  testatrix's  soul,  held  passive.  In 
re  Cooney's  Will,  98  N.  Y.  S.  676.  Where 
an  active  trust  was  created  for  the  life  of 
the  beneficiary  and  at  his  death  the  princi- 
pal to  be  paid  his  heirs,  held  the  trust,  if 
any,  as  to  the  heir.s,  was  a  dry  trust.  In 
re   West's   Estate    [Pa.]    63   A.    407. 

66.  Trust  to  convey  to  certain  children 
after  death  of  life  tenant.  Sacramento  Bank 
V.  Montgomery,  146  Cal.  745,  81  P.  138.  See 
4  C.  L.  1730,  n.   68,  69. 

67.  Sacramento  Bank  v.  Montgomery,  146 
Cal.    745,    81    P.    138. 

68.  See  4  C.  L.  1732. 

69.  See  ante,  this  section,  subd.  Nature 
and   elements 

70.  Lewis  v.  Curnutt  [Iowa]  IOC  N  W 
93  4 

71.  See  4  C.  L.  17;.!2. 

72.  Bohannon  v.  Bohannon's  Adm"x  [Ky  ] 
92  S.  W.  597;  Merrit,  Allen  &  Co.  v.  Torrance 
[Iowa]  105  N.  W.  585;  Witherington  v  Her- 
ring [N.  C]  53  S.  E.  303;  Dawes  v.  Dawes 
116  111.  App.  36;  Harris  Banking  Co.  v  Miller' 
190  Mo.  640,  89  S.  W.  629;  Rapley  v.  McKin- 
ney's  Estate  [Mich.]  107  N.  W.  101.  Agree- 
ment made  prior  to  time  pers'onalty  became 
an  existing,  matured  fund  held  void.  Id. 
Proceeds  of  life  insurance  policy  Mee  v 
Pay  [Mass.]  76  N.  E.  229.  In  money  repre- 
sented by  notes.  Jones  v.  Day  [Tex  Civ 
App.]  13  Tex.  Ct.  Rep.  308,  88  S.  w'.  424.' 
A  trust,  in  ,a  fund  on  deposit,  for  proper 
burial  and  the  saying  of  masses  may  be 
created  by  parol.  Hoffman  v.  Union  Dime 
Sav.  Inst.,  109  App.  Div.  24,  95  N.  Y.  S.  1045. 
Trusts  in  personalty  may  be  created,  de- 
clared or  admitted  verbally  and  may  be 
proved  by  parol  evidence.  Austin  v.  Wil- 
coxson  [Cal.]  84  P.  417.  A  creditor  of  a 
failing  corporation   took  its   properti^   under 
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statutes  of  most  states  require  that  an  express  trust  of  realty  be  evidenced  by  a 
writtrai  declaration,  some  statutes  requiring  the  creation  of  the  trust  to  be  a  written 
instrument,  others  requiring  merely  a  written  declaration.'*  This  rule  does  not 
apply,  howevQr,  as  against  creditors  seeking  to  set  aside  conveyances  as  in  fraud 
of  their  rights.'^  A  third  party  has  no  standing  to  invoke  a  statute  requiring  the 
trust  to  be  in  writing.'"  In  Minnesota  a  trust  within  the  meaning  of  the  statute 
of  frauds  is  an  obligation  arising  out  of  a  confidence  rei^osed  in  a  person  to  whom  the 
legal  title  to  property  is  conveyed  that  he  will  faithfully  apply  the  property  according 
to  the  wishes  of  the  creator  of  the  trust.'' 

§  D.  Implied  trusts.''^ — The  tendency  of  the  modem  decisions,  both  in  Eng- 
land and  in  this  country,  is  to  restrict  the  deducing  of  a  trust  from  the  expression 
by  the  testator  of  a  wish,  desire  or  recommendation  regarding  the  disposition  of 
property  absolutely  bequeathed.'"  Words  of  desire,  request,  recommendation,  or 
confidence  in  a  ■will,  addressed  by  a  testator  to  a  legatee  whom  he  has  the  power  to 
command,  create  no  trust  in  favor  of  the  parties  recommended,  unless  (1)  the  in- 
tention of  the  testator  to  make  the  desire,  request,  recommendation,  or  confidence 
imperative  iipon  the  legatee,  so  that  he  should  liave  no  option  to  comply  or  to  refuse 


an  agreement  requiring  him  to  sell  the  same, 
pay  the  debts  and  return  the  balance.  Near- 
ly all  of  the  property  received  by  defeiidant 
was  personal,  and  the  real  estate  was  held 
by  him  as  security  for  his  claim.  Held, 
that  though  the  statute  prohibits  the  ad- 
mission of  parol  evidence  to  establish  a  trust 
in  realty,  parol  evidence  proving  the  agree- 
ment was  admissible,  the  implied  agreement 
growing  out  of  the  transaction  not  being 
different  from  the  express  one.  Merrit,  Al- 
len &  Co.  V.  Torrance  [Iowa]  105  N.  W,  i 
585. 

73.  In  West  Virginia.  In  re  Henderson, 
142  F.  568.  In  Texas  parol  evidence  is  ad- 
missible to  prove  that  a  deed  absolute  oh 
Its  face  was  executed  and  delivered  on  cer- 
tain trusts  not  reduced  to  writing  and  which 
the  grantor  promised  to  perform.  Diffie 
V.  Thompson  [Tex.  Civ.  App.]  90  S.  W.  193, 
overruling  former  opinion  13  Tex.  Ct.  Rep. 
240,  88  S.  W.  381. 

74.  Alabama:  Code  1899,  §  1041.  Jacoby 
V.  FUnkhouser  [Ala.]  40  So.  291.  Any  in- 
strument in  writing  signed  by  the  party  at 
the  time  of  its  creation,  or  subsequelitly, 
showing  th^  nature,  subject-matter,  and  ob- 
jects of  the  trust  with  reasonable  certainty, 
will  suffice.  Howison  v.  Baird  [Ala.]  40  So. 
94  Where  one  partner  in  a  mine  wrote  the 
other  partner  asking  the  latter  to  assign 
to  him  the  lease  of  the  mine  stating  that  he 
had  no  interest  in  the  mine  until  the  writer 
was  paid  back  money  advanced  and  then  he 
had   a   half   interest,   held  to   create   a   trust. 

District  of  Ci>luinl»ta.  Mcintosh  v.  Green, 
25    App.    D.   C.    456. 

Illinois  1  A  verbal  trust  imposed  on  a 
conveyance  by  a  husband  and  wife  to  their 
son  that  the  son  shall  con-,  ey  to  his  mother, 
is  merely  voidable  and  if  executed  by  the 
son  before  the  acquisition  by  third  per- 
sons of  eciuitles  arising  out  of  the  sons 
apparent  ownership  of  the  property,  places 
an  unimpeachable  title  in  the  wife  Galla- 
gher v.  Northrup,  215  111.  563,  74  N.  E.  711, 
rvg.   114   111.  App.   368. 


Iiiaiaun.  Bonham  v.  Doyle  [Ind.  App.] 
77   N.   E.    859. 

Iowa.  Heddleston  v.  Stoner  [Iowa]  105 
N.  W.  56.  Oral  agreement  by  a  mortgagee 
holding  the  property  under  a  sheriff's  fore-' 
closure  deed  and  a  quit  claim  deed  subse- 
quently executed  by  the  mortgagor,  to  re- 
convey  to  the  latter  on  payment  of  the  in- 
debtedness, is  within  the  statute  prohibiting 
parol,  express  trusts  in  realty.  Donaldson 
V.  Empire  Loan  &  Investment  Co.  [Iowa] 
106   N.   W.    192. 

Kentucky:  Voluntary  parol  trust  in  land 
is  void.  Wormald's  Guardian  v.  Heinze 
[Ky.]    90    S.    W.    1064. 

MIcIils'un:  A  parol  agreement  by  the  ven- 
dee of  a  purchaser  at  a  mortgage  foreclosure 
sale  to  hold  title  to  the  land  for  the  bene- 
flt  of  and  in  trust  for  the  mortgagor  is  void. 
Rapley  v.  McKinney's  Estate  [Mich.]  107 
N.  W.   101. 

Missouri:  Rev.  St.  1899,  §§  3416,  3417. 
Wife  agreeing  to  hold  property  conveyed  her 
by  her  husband  through  a  third  person  in 
trust  for  him.  Crawley  v.  Grafton  [Mo.] 
91    S.    W.    1027. 

Oregon:  Where  several  parties  furnished 
the  purchase  price,  deed  being  taken  in  one 
as  trustee,  held  the  rights  of  the  parties 
were  not  affected  by  the  fact  that  the  decla- 
ration of  trust  was  not  executed  until  after- 
wai-d.     Sternfels  v.   Watson,    139    F.   505. 

75.     Andrews    v.    Scott,    113    111.    App.    681. 

70.  Suit  by  trustee.  Mallory  v.  Thomas 
[Kan.]    81   P.    194. 

77.  First  State  Bank  v.  Sibley  County 
Bank  [Minn.]  105  N.  W.  485.  Mortgage  of 
property;  parol  evidence  held  admissible  to 
show  that  mortgagee  was  to  applv  proper- 
ty to  payment  of  mortgagor's  creditors.  In 
Minnesota  a  mortgage  is  a  mere  lien.  G.  S. 
lSi)4.  ?  4213  cnnstrued.  Id.  Sfe  also,  Stitt 
V.  Rat  Portage  Lumber  Co.  [Minn.]  104  N. 
W.    561. 

78.  See    4   C.    L.    1733. 

79.  Burnes  v.  Burnes   [C.  C.  A.]  137  F,  781. 
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to  comply  with  it,  clearly  appeM-s  from  the  whole  will  and  the  relation  and  cironin- 
stanees  of  the  testator  when  it  was  made;*"  (3)  unless  the  subject-matter  is  cer- 
tain;" and  (3)  unless  the  beneficiaries  are  clearly  designated.*^'  When  these  three 
conditions  exist  a  precatory  trust  may  be  created  in  favor  of  the  parties  recommend- 
ed.*' The  test  of  the  first  condition  of  a  precatory  trust  is  the  clear  intention  of  the  tes- 
tator to  imperatively  control  the  conduct  of  the  party  to  whom  the  language  of  the  T^ill 
is  addressed  by  the  expression  of  the  wish  or  desire,  and  not  to  commit  to  his  discre- 
"tion  the  exercise  of  the  option  to  comply  or  to  refuse  to  comply  with  the  wish  or 
suggestion  expressed.'*  Persons  appointed  as  executors  of  a  will  become  trustees 
thereunder  by  implication  of  law  where  the  will  imposes  upon  such  executors  duties 
other  and  further  than  the  mere  settlement  of  the  estate.*^ 

§  4.  Constructive  trusts.  A.  Trusts  raised  where  property  is  held  or  ob- 
tained hy  fraud.^^ — Constructive  trusts  are  implied  not  from  agreement,*'  but  from 
actual  or  legal  fraud  on  the  part  of  the  alleged  trustee**  rendering  the  creation  of  a 
trust  necessary  to  protect  the  equities  of  an  innocent  party.*'  The  trust  attaches 
only  to  the  property  acquired  by  fraud.®"     The  breach  of  an  express  trust  to  hold  title 


80.  Burnes  v.  Burnes  [C.  C.  A.]  137  F.  7S1. 
Where  devisees  were  to  hold  property  "ab- 
solutely as  their  own  property"  and  it  "wras 
.elated  that  no  request  should  be  deemed  a 
charge  or  Incumbrance  thereupon,  a  request 
that  they  adopt  testator's  children  as  their 
heirs  and  dox-isees  held  not  to  create  a  trust. 
I'.l. 

81,  82,  83,  84.  Burnes  V.  Burnes  [C.  C.  A.] 
137    W.    781. 

85.  Nang-le  v.  Mullanny,  113   111,  App.   457. 

86.  See    4    C.    D.    1733. 

87.  Bill  alleging  a  conveyance  in  trust 
held  insufficient  to  show  a  trust  by  impli- 
cation of  law.  Jacoby  v.  Funkhouser  [Ala.] 
40    So.    291 

88.  One  who  gains  a  thing  by  fraud  is  an 
involuntary  trustee  for  the  benefit  of  the 
person  who  would  otherwise  have  had  it. 
Rev.  Codes  1899.  §  4263.  Currie  v.  Look  [N. 
D.]  106  N.  W.  131.  Constructive  trust  where 
one  obtains  title  to  land  by  fraud  and  with- 
out consideration.  De  Leonis  v.  Hammel 
[Cal.  App.]  82  P.  349.  Husband  obtaining 
■u-ife's  money  by  fraud  and  purchasing  land 
with  it  held  a  trustee.  Heinrich  v.  Hein- 
rich  [Cal.  App.]  84  P.  326.  A  defeasance  not 
being  executed  according  to  law,  a  deed  ab- 
solute cannot  be  considered  a  mortgage  and 
the  grantee  declared  a  trustee  ex  maleflcio 
unless  fraud  is  alleged.  O'Donnell  v.  Van- 
dersaal  [Pa.]  63  A.  60.  Sureties  buying  and 
selling  for  their  own  account  real  estate 
taken  as  security,  held  liable  to  their  prin- 
cipal and  co-surety  for  the  profits  of  the 
entire  transaction.  Page  v.  Harper  [Kan.] 
84  P.  1024.  Absolute  and  unconditional 
deeds  by  husband  to  wife  held  not  to  create 
a  trust.  Williams  v.  Williams,  94  N.  Y.  S. 
1128.  The  act  of  one  of  two  parties  to  an 
optio"  for  the  purchase  of  land  in  obtain- 
ing title  to  a  second  contract,  made  after 
the  termination  of  the  first  one.  held  not  a 
fraud  on  the  other.  Commercial  Bank  v. 
Weldon  [Cal.]  84  P.  171.  Plaintiff's  husband 
and  another  located  a  mining  claim,  a  por- 
tion of  which  they  sold  to  plaintiff's  grantor. 
The"  assessment  work  not  having  been  per- 
formed, plaintiff  relocated  the  claim  and 
obtained    a   patent   from    the    United    States 


therefor.  Held  no  trust.  Htlstrom  v.  Rodes 
EL'tah]  83  P.  730.  Where  a  commissioner 
for  the  sale  of  real  estate  of  an  infant  trans- 
ferred proceeds  of  a  sale  to  a  third  person, 
the  latter  became  a  constructive  trustee 
holding  the  amount  transferred  to  him  for 
the  benefit  of  the  infant,  and  was  not  mere- 
ly Indebted  to  the  commissioner  for  the 
amount  so  transferred.  Pope  v.  Prince's 
Adm'r  [Va.]  52  S.  B.  1009.  Where  a  party 
procures  a  life  tenant  of  real  estate,  to  whom 
he  has  paid  a  small  consideration,  and  her 
children,-  who  are  entitled  to  the  remainder 
in  fee,  to  convey  the  property  to  another 
who,  in  turn  without  consideration,  con- 
veys to  the  first  person's  wife,  who  holds  it 
for  his  benefit,  the  wife,  even  in  the  absence 
of  a  showing  of  misrepresentation,  will  be 
assumed  to  hold  the  property  as  trustee  for 
the  children  and  be  required  to  reconvey  to 
them.  Slater  v.  Ruddertorth,  25  App.  D.  C. 
497.  One  taking  a  deed  for  land  knowing 
that  another  has  a  valid  equitable  title  to 
the  same  land  from  the  same  vendor  is  held 
in  eouity  as  holding  the  legal  title  for  the 
benefit  of  the  first  purchaser  and  equity  will 
compel  him  to  pass  the  legal  title  to  such 
first  purchaser.  Reel  v.  Reel  [W.  Va.]  52 
S.  E.  1023;  Plaintiffs  held  entitled  to  land 
which  would  have  descended  to  them  from 
their  ancestor,  had  he  had  title  thereto,  de- 
fendants violating  their  agreement  in  pro- 
curing patent  to  land  to  allow  plaintiffs  to 
share  therein.  Coons  v.  Clay,  27  Ky  L,  R 
1139.  87  S.  W.  1078.  Where  one,  for  the 
purpose  of  defrauding  creditors,  has  title  to 
his  land  taken  for  his  benefit  in  the  name  of 
another  who  furnishes  the  purchase  money, 
there  is  no  trust,  he  not  having  been  over- 
reached.    Layne  v.  Layne  [Ky.]   90  S.  W.  M5. 

89.  Plaintiff's  hands  must  be  clean.  Em- 
ployes fraudulently  using  for  their  own 
benefit  a  secret  process  used  by  their  em- 
ployer held  not  trustees,  their  employer 
having  procured  the  process  by  fraud.  Vul- 
can Detinning  Co.  v.  American  Can  Co  [N 
J.    Eq.]    62  A.   881. 

90.  Husband's  separate  deed  to  wife  of 
their  .homestead  on  her  promising  to  hold 
same  for  another  after  her  death  held  not  to 
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for  another  will  not  of  itself  constitute  fraud  on  which  a  court  of  equity  will  build 
up  a  constructive  trust."^  Under  certain  circumstances  one  to  whom  the  property 
of  a  decedent  has  passed  by  will,  and  perhaps  by  operation  of  law,  talces  the  same 
subject  to  certain  expressed  agreements  or  contracts  which  constitute  tliem  trustees 
with  respect  to  such  property.**-  A  depositee  is  not  bound  to  see  that  funds  prop- 
erly withdrawn  are  properly  applied,®^  hence  in  the  absence  of  participation  in  the 
fraud®*  or  notice  thereof,^^  the  mere  intermingling  of  trust  and  individual  funds  by 
a  trustee  is  insiifficient  to  raise  a  tnist  against  the  depositee."" 

One  standing  in  a  fiduciary  relation  wilh  another  and  obtaining  an  advantage 
thereby  becomes  a  trustee  for  the  latter;"^  it  is  essential  that  the  alleged  trustee 
consents  to  assume  the  relation"^  and  that  confidence  is  reposed  and  betrayed.®"    This 


create  a,  trust.     Loomls  v.  Loomis    [Cal.]    82 
P.   679. 

91.  Heddleston  v.  Stoner  tlowa]  105  N. 
W.    56. 

92.  Rule  held  not  to  apply  in  suit  by 
donee  against  father  of  donor,  it  not  being 
shown  that  the  donor's  property  passed  to 
his  father.  Graham  v.  Spence  [N.  J.  Eq.]  63  A. 
344.  Where  devisee  takes  the  devise  with 
the  knowledge  or  consent  that  it  is  intended 
for  a  third  person,  a  constructive  trust  arises. 
SmuUin    v.    Wharton    [Neb.]    106    N.    W.    577. 

93.  Brookhouse  v.  Union  Pub.  Co.  [N.  H.] 
62    A.    219. 

94.  Defendant  company,  permitting  its 
officer  to  deposit  and  check  out  his  own 
funds  through  the  medium  of  the  company's 
bank  account  held  not  liable  as  trustee  for 
trust  funds  evidenced  by  a  certificate  of 
deposit  and  draft  payable  to  the  officer  as 
guardian  and  so  deposited  and  checked  out 
by  him.  Brookhouse  v.  Union  Pub.  Co. 
[N.   H.]    62   A.   219. 

95.  Defendant  company,  permitting  its 
officer  to  deposit  and  check  out  his  own 
funds  through  the  medium  of  the  company's 
bank  account,  held  not  liable  as  trustee  for 
trust  funds  evidenced  by  a  certificate  of  de- 
posit and  draft  payable  to  the  officer  as 
guardian  and  so  deposited  and  checked  out 
by  him.  Brookhouse  v.  Union  Pub.  Co.  [N. 
H.]  62  A.  219.  Notice  to  agent  as  notice  to 
principal,  see  Agency,  5  C.  L.  64;  Corpora- 
tions, 5  C.  L.  764;  Partnership,  6  C.  L.  911, 
etc. 

Note:  In  considering  these  facts  it  must 
be  borne  in  mind  that  certificates  of  deposit 
and  drafts,  unlike  certificates  of  stock  in 
corporation  or  promissory  notes,  are  mere 
temporary  representatives  of  value  or  credits. 
They  do  not  -bear  interest.  They  are  nego- 
tiable paper  according  to  the  law  merchant. 
2  Dan.  Neg.  Inst.  §§  1653,  1703,  1705.  In  the 
ordinary  course  of  business  such  paper  is 
used  like  currency  to  pass  money  presently 
from  one  person  to  another  in  business  trans- 
actions, not  to  represent  money  more  or  less 
permanently  invested  with  a  view  of  pro- 
duclngr  Income.  Decisions  relating  to  the 
transfer  by  trustees  of  certificates  of  stock, 
promissory  notes  and  similar  papers  afford 
little  aid  In  a  case  of  this  kind.— Prom 
Brookhouse  v.  Union  Pub.  Co.  [N.  H.]  62  A. 
219 

96.  Brookhouse  v.  Union  Pub.  Co.  [N.  H.] 
62  A.  219. 

VT,    Where    a    confidential    relation    exists 
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between  parties  and  the  one  having  the  in- 
fluence over  the  other  by  reason  of  the  rela- 
tion avails  himself  thereof  to  obtain  an 
■advantage  over  the  other,  he  becomes  a  trus- 
tee in  equity.  Bonham  v.  Doyle  [Ind.  App.] 
77   N.   B.    859. 

StepcIilldTen  held  not  in  a  confidential 
relation  with  stepfather.  Bonham  v.  Doyle 
[Ind.  App.]   77  N.  E.  859. 

Husband  held  wife's  trustee  as  to  property 
obtained  by  him  by  reason  of  the  relation. 
Heinrich   v.    Heinrlch    [Cal.    App.]    84   P.    326. 

A  conservator  of  the  luouey  of  nn  iucoin- 
pctent  who  invests  the  money  in  land  and 
takes  title  in  himself,  creates  a  trust  in 
favor  of  his  ward,  who  may  follow  the  mon- 
ey Into  the  land.  Verble  v.  Dillow.  eiS 
111.  537,  75  N.  E.  1046.  Where  an  attorney 
for  exeention  creditors  purchases  land  at  a 
sheriff's  sale  for  a  less  sum  than  the  amount 
of  the  claims  of  his  clients  upon  which  It 
it  is  being  sold,  a  "resulting"  trust  arises 
in  favor  of  his  clients.  Whitman  v.  O'Brien, 
29  Pa.  Super.  Ct.  208.  An  officer  of  a  eorpor- 
'tlon,  employed  on  a  salary  to  sell  Its 
stock  for  the  benefit  of  the  corporation  must 
account  for  all  the  proceeds  thereof,  such 
funds  being  trust  funds.  Camden  Land  Co. 
V.  Lewis  [Me.]  63  A.  523.  A  president  of  a 
corporation  Issuing,  without  authority,  treas- 
ury stock  to  himself  is  regarded  as  hold- 
ing the  stock  in  trust  for  the  corporation. 
Id.  Where  one  employed  to  act  as  agent 
for  another  in  the  purchase  of  real  estate 
becomes  the  purchaser  himself,  he  will  be 
considered  in  equity  as  holding  the  proper- 
ty in  trust  for  his  principal  although  he 
purchased  with  his  own  money,  subject  to 
reimbursement  for  his  proper  expenditures 
in  that  behalf.  Johnson  v.  Hayward  [Neb.] 
103  N.  W.  1058.  Evidence  held  sufficient  to 
show  the  existence  of  such  confidential  rela- 
tions as  to  make  the  purchase  by  defendant 
inure  to  plaintiff's  benefit  so  as  to  entitle 
him  to  a  conveyance.  Morrison  v.  Hunter 
[Neb.]    105    N.    W.    S8. 

08.  Merely  reposing  confidence  In  an- 
other does  not  of  itself  create  a  trust,  nor 
make  a  trustee  of  one  in  whom  confi- 
dence has  been  reposed.  To  create  a  fidu- 
ciary relation  by  contract  It  is  necessary  that 
tbe  consent  of  the  trustee  to  assume  that 
relation  be  expressed  in  the  contract  or  be 
derived  therefrom  by  necessary  Implica- 
tion. State  V.  State  Journal  Co.  [Neb.]  106 
N.    W.    434. 

99.     That  corporation  authorized  Its  pres- 
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constructive  trust  does  not  depend  upon  the  fairness  or  unfairness  of  the  unauthor- 
ized disposition  which  the  trustee  attempts  to  make  of  the  trust  property,  nor  upon  the 
existence  of  an  intention  to  create  a  trust  by  the  unauthorized  transaction.*^ 

A  constructive  trust  is  not  within  the  statute  of  frauds.^  The  same  rule  as  to 
the  certainty  of  the  property  embraced  applies  to  constructive  as  to  express  trusts.* 

Burden  of  'proof  and  evidence.* — The  proof  to  establish  the  trust  must  be  clear 
and  convinciag,^  a  mere  preponderance  of  the  evidence  is  insufficient. " 

(§4)  B.  Trusts  hy  equitable  construction,  in  the  absence  of  fraud.'' — ^When 
necessary  to  prevent  injustice,  equity  will  construct  a  trust,  though  there  be  no 
fraud.*  The  obligor  in  a  bond  for  a  deed  holds  the  title  as  trustee  for  the  obligee.' 
In  the  absence  of  any  elements  of  fraud,  gift,  or  payment  of  antecedent  indebted- 
ness, the  mere  fact  that  property  is  purchased  at  a  price  known  to  the  vendor  and 
vendee  to  be  less  than  its  true  value  does  not  constitute  the  vendee  a  trustee  for  the 
benefit  of  the  vendor's  creditors  for  the  difference  between  such  purchase  price  and 
value.^°  Equity  will  not  imply  a  greater  or  a  different  trast  than  the  eircuni stances, 
including  the  understanding  and  purpose  of  the  parties,  render  necessary  to  protect 
the  interests  of  a  beneficiary  who  is  innocent  of  wrong,  especially  when  the  trustee 
appears  to  have  acted  with  fidelity  and  in  accordance  with  the  mutual  purpose.^* 

§  5.  ResiMting  trusts.— The  general  rule^^  is  that  where  the  purchase  money 
is  paid  by  one  person  and  the  legaP^  title  to  the  property  is  conveyed  to  another. 


ident  to  act  for  it  in  the  purchase  of  prop- 
erty does  not  create  a  trust,  he  purchasing: 
the  property  in  his  own  name  and  with  his 
own  money.  Camden  Land  Co.  v.  Lewis 
[Me.]  63  A.  523.  Assignment  of  legacy  by 
son  to  father  held  not  to  create  a  trust. 
Chapman  v.  Ferns,  118  III.  App.  116.  The 
mere  grant  of  licenses  or  permits  to  cut 
timber  on  certain  described  lands  in  the 
public  domain  does  not  make  the  cutting  of 
timber  on  otlier  lands  by  the  licensees  the 
act  of  trustees  ex  maleflcio.  United  States 
V.  Bitter  Root  Development  Co.,  200  U.  S.  451, 
60  Law.  Ed. ,  afg.  [C.  C.  A.]  133  F.  274. 

1.  Smith  V.  Goethe,  147  Cal.  725,  82  P. 
384. 

a!  Tillar  v.  Henry  [Ark.]  88  S.  W.  573. 
May  be  created  by  parol.  In  re  Henderson, 
142    F.    568. 

3.  Designation  of  property  in  a  will  held 
sufflciently  certain.  Smullin  v.  Wharton 
INeb.]    106    N.    W.    577,    rvg.    103    N.    W.    288. 

4.  See    4    C.    L.    1735. 

5.  Tillar  v.  Henry  [Ark.]  88  S.  W.  573; 
McNutt  V.  McNutt  [Ark.]  88  S.  W.  589.  Evi- 
dence held  insufficient  to  establish  a  con- 
structive trust  of  land  purchased  at  a  fore- 
closure sale.  Tillar  v.  Henry  [Ark.]  88  S. 
W.  573.  Evidence  held  insufficient  to  show 
that  land  standing  in  the  name  of  a  sou 
was  held  in  trust  for  his  father.  Layne  v. 
Layne   [Ky.]   90   S.  W.  555. 

O.  McNutt  V.  McNutt  [Ark.]  88  S.  W.  589. 
Evidence  held  insufficient  to  justify  setting 
aside  an  absolute  deed  and  establishing  a 
trust  ex  maleficio.  Id.  Uncontradicted  proof 
of  alleged  false  representations  by  deceased 
persons  held  insufHsient.  De  Galindo  v.  De 
Galindo.  147  Cal.  77.  81  P.   279. 

7.  See  4  C.  L.  1735. 

8.  Where  money  was  deposited  in  a  bank 
under  the  mistaken  belief  of  the  depositor 
that  it  belonged  to  a  partnership  between 
himself  and  decedent  which  was  subsequent- 


ly judicially  declared  never  to  have  existed 
and  tliat  the  money  belonged  to  the  decedent, 
held  the  bank  was  an  involuntary  trustee 
under  Civ.  Code  §§  2223,  2224,  defining  an 
involuntary  trustee  as  one  who  wrongfully 
detains  a  tiling  or  gains  the  same  by  fraud, 
accident,  mistake  or  other  wrongful  act. 
First  Nat.  Bank  v.  Wakefield  [Cal.]  83  P. 
1076. 

9.  Fercival-Porter  Co.  v.  Oaks  [Iowa] 
106  N.  W.  626.  The  fact  that  the  obligor  may 
have  been  allowed  to  collect  rents  beyond 
the  amount  necessary  to  repay  advances  held 
not  to  necessarily  negative  claim  on  the  part 
of  the  obligors  that  they  had  become  vested 
with  the  full  right  and  equitable  title  to 
the  property  on  the  previous  surrender  of 
the  note  given  by  the  obligees.  Id.  It  is 
a  recognized  rule  that  under  an  enforceable 
contract  for  the  sale  of  IpAid,  especially 
where  possession  is  given  to  the  vendee  and 
the  only  condition  precedent  to'  the  trans- 
fer of  the  legal  title  is  the  making  of  a  de- 
ferred payment,  the  vendor's  interest  in 
the  land  becomes  in  equity  that  of  a  mort- 
gagee rather  than  owner,  and  he  thereafter 
holds  such  title  in  trust  to  secure  the  prom- 
ised payment.  In  re  Strang's  Estate  [lowal 
106    N.    W.    631. 

10.  Rosenheimer  v.  Krenn  [Wis.]  106  N. 
W.  20.  Even  if  the  contrary  were  true  the 
sale  of  a  farm  worth  $16,500  for  ^13,000 
would  be  insufficient  to  constitute  the  vendee 
a   trustee.     Id. 

11.  Where  land  was  deeded  to  an  at- 
torney to  aid  his  bringing  suit  to  have  an- 
other deed  declared  a  mortgage.  Bartholo- 
mew V.  Guthrie  [Kan.]    81  P.  491. 

12.  See    4    C.    L.    1736. 

13.  An  action  to  declare  a  resulting  trust 
cannot  be  maintained  against  one  who  has 
made  final  proof  for  government  land  and 
received  a  final  receipt  therefor,  until  he  has 
received  a  patent  from  the  government  con- 
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a  trust  results  in  favor  of  the  person  furnishing  the  consideration.^^  In  case  a  leg- 
acy or  devise  in  trust  elapses  there  is  a  resulting  trust  in  favor  of  those  who  would 
otherwise  have  been  entitled,  to  the  property.^"  A  trustee  dying,  liis  heirs  and  dev- 
isees take  the  property  charged  with  a  resulting  trust  in  favor  of  the  beneficiary.^* 
The  beneficiary's  hands  must  be  clean,^'  although  even  if  the  trust  arises  out  of  com- 
plainant's fraud  he  is  nevertheless  entitled  to  relief  if  he  is  not  obliged  to  disclose 
the  fraud  in  making  out  his  case.^*  The  trust  is  not  within  the  statute  of  frauds.^' 
By  statute  in  some  states,  resulting  trusts  are  abolished.^"  A  mortgage  of  real 
estate  is  not  a  conveyance  within  the  meaning  of  such  statutes. ^^ 


veying  title  to  the  land  in  question.  Hamil- 
ton V.  Foster  [Okl.]  82  P.  821.  Where  re- 
spondent purchased  land  with  the  money  of 
third  persons  and  in  their  name,  and  took 
no  title,  legal  or  equitable,  in  hiraftelf,  com- 
plainant could  not  maintain  a  bill  against 
respondent  to  enforce  an  agreement  made 
by  him  to  purchase,  the  land  for  complain- 
ant.    Dooly  V.  Pinson    [Ala.]    39   So.   664. 

14.     In  re  Henderson,  142  F.  568;  Lyons  v. 
Urgalones    [Mass.]    75    N.    B.    950;    Crosby   v. 
Henry  [Ark.]  88  S.  W.  949.     Rev.  Codes  1899, 
§  3386.     Currie  v.  Look  [N.  D.]  106  N.  W.  131; 
Small   V.  Pryor   [N.  J.   Eq.]    61   A.    564.     Hus- 
band   obtaining    wife's    property    by    fraud. 
Heinrlch   v.    Heinrioh    [Cal.    App.]    84   P.    326. 
Stranger  to  the   transaction  in   whose  name 
a  chattel  mortgage  was  taken  in  order  that 
real  mortgagee  might  act  as   notary  held   a 
trustee.     Wells    v.    German    Ins.    Co.    [Iowa] 
105   N.   W.   123.     Where   one   purchased   land 
on   foreclosure   sale   taking  title  in  another, 
held  a  trust  was  created.     Davis  v.  Kerr  [N. 
C]    53    S.    B.    519.     Waiving    right    to    insur- 
ance  money   that   it   might   be    used   to   pay 
Incumbrances  on  land  standing  in  the  name 
of    another    held    to    raise    a    trust.     Gaynor 
V.  Quinn,   212  Pa.   362,  61  A.   944.     A  married 
man   purchasing   property   taking   title   in   a 
woman,    other   than    his    wife,    upon    the    un- 
derstanding that  when  his   wife  obtained   a 
divorce  he  would  marry  such  other  woman, 
held   to  create  a  resulting  trust.     Lufkin  v. 
Jakeman,  188  Mass.  528,  74  N.  B.  933.     Where 
one    buys    land    under    executory    agreement, 
and  afterwards,  before,   however,   legal   title 
Is    passed,    verbally    agrees    that    if    another 
will  pay  the  purchase   money   he   shall   have 
the   land,   and   the   other   does   so,   the   trust 
Is   enforceable   In   equity.     In   re   Henderson, 
142    F'.    568.     Where    land    is    purchased    by 
one    in    his    own    name    with    the    money   of 
another,  a  resulting  trust  is  created  by  im- 
plication  of  law,   which   follows   the   owner- 
ship of  the  money.      Stevenson  V.  Smith,  189 
Mo.    447,    88    S.    W.     86.     A    deed    conveying 
land   to    complainant's   mother    having    been 
stolen   or  lost   without   registration,   another 
deed  was  procured  by  the  father,   after  the 
mothers    death,    to    be    executed    to    himself 
by    the    heirs    at    law    of    the    grantor,    held 
that    by    such    conveyance    the    father    held 
the    land    under    an    implied    trust    for    the 
benefit  of  complainants,  subject  to  the  fath- 
er's life  estate  as  tenant  by  the  curtesy.      Nor- 
cum  V.  Savage   [N.  C]   53  S.   B.   289.     Where 
a   decedent   purchased  land   during  his   life- 
time and  paid  the  major  portion  of  the  pur- 
chase  price   the   balance   being  paid   by   the 
administratrix  out  of  the  funds  of  the  estate, 
a  conveyance  to  the  administratrix  inured  to 


'he  benefit  of  the  heirs.  Julius  Locheim  & 
Co.  v.  Eversole  [Ky.]  93  S.  W.  52.  Where  on 
an  exchange  of  property  of  a  wife  for  real 
estate,  the  husband  took  title  in  his  own 
name,  without  her  authority,  he  holds  un- 
^er  an  implied  trust  for  the  benefit  of  her 
and  her  heirs.  Siling  v.  Hendrlckson  [Mo.] 
92  S.  W.  105.  Where  property  was  held  in 
trust  for  grantor  and  heirs  and  after  his 
death  the  grantor's  widow  procured  the  trus- 
tee to  convey  the  property  to  her  and  she 
reconveyed  it,  both  she  and  her  grantee 
having  notice  of  the  trust,  held  a  result- 
ing trust  existed  in  favor  of  the  other  heirs. 
Catterson  v.  Hall  [Ind.  App.]  76  N.  B.  889. 
As  between  a  wife  and  creditors  of  her  hus- 
band, the  wife  is  entitled  to  have  a  result- 
ing trust  in  real  estate,  the  title  to  which 
is  in  her  husband,  in  the  absence  of  any  es- 
toppel, to  the  extent  of  her  contribution 
toward  the  purchase  price,  and  to  the  ex- 
tent that  her  money  had  been  used  in  re- 
pairs, taxes,  etc.  Mayer  v.  Kane  (N.  J.  Eq.] 
61  A.  374.  A  deed  absolute  on  its  face  with 
a  parol  defeasance  is  not  avoided  by  a  stat- 
ute abolishing  a  resulting  trust.  Stltt  v. 
Rat  Portage  Lumber  Co.  [Minn.]  104  N.  W. 
561. 

15.  In  favor  of  heirs  at  law  and  next  of 
kin  of  testatrix.  Varick  v.  Smith  [N.  J.  Bq.] 
61  A.  151.  A  testamentary  trust  being  void, 
the  testator's  executor  holds  the  property 
upon  a  resulting  trust  for  those  entitled  un- 
der the  statute  of  distribution.  Filkins  v. 
Severn,  127  Iowa,  738,  104  N.  W.  346.  A 
charitable  trust  being  incapable  of  execution, 
a  resulting  trust  will  arise  in  favor  of  the 
heirs  at  law  of  the  testator.  Columbian  Uni- 
versity V.   Taylor,   25  App.  D.  C.   124. 

16.  Cutter  v.  Burroughs   [Me.]    61  A.  767. 

'  17.  A  trust  cannot  result  in  one  of  two 
persons  for  the  benefit  of  the  other,  if  they 
intended  and  agreed  to  obtain  land  from  the 
government  unlawfully  and  fraudulently. 
Keely  v.   Gregg   [Mont.]    82   P.   27. 

18.  The  trustee  cannot  defeat  the  trust 
because  it  Is  fraudulent  as  to  third  persons. 
A  married  man  purchasing  property  taking 
title  in  a  woman  not  his  wife  and  wliom 
he  was  engaged  to  marry  as  soon  as  he  was 
divorced,  held  resulting  trust  though  title 
was  so  taken  to  defeat  wife's  claim  for  ali- 
mony. Lufkin  V.  Jteeman,  188  Mass.  528,  74 
N.   E.    933. 

19.  Crosby  v.  Henry  [Ark.]  88  S.  W.  949; 
Doojy   V.   Pinson    [Ala.]    39   So.    664. 

20.  See  2  C.  L.  1933. 

21.  Gen.  St.  1901,  §  78S0  construed.  Han- 
rion  V.  Hanrion  [Kan.]  84  P.  381,  citing  2  C. 
L.    1933,    n    4. 
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The  consideration^  mwi  be  furnished  by  or  on  bebalf  of  the  beneficiary/^  and, 
if  paid  by  one  for  him,  he  must  incur  an  obligation  to  repay  so  that  the  considera- 
tion actually  moves  from  him  at  the  time.^*  The  consideration  must  be  adequate 
and  substantial  though  it  need  not  be  money. "=  And  where  a  part  only  of  the  pur- 
chase money  is  furnished  by  the  benefieiary,  the  trust  is  for  a  proportionate  share 
of  the  land  bought.''^ 

Presumption  of  gift  or  advancement.^'' — In  the  absence  of  evidence  to  the  con- 
trary, where  the  purchaser  is  under  a  legal,  or  in  some  cases  even  a  moral  obliga- 
tion to  support  the  grantee  named  in  the  deed,  equity  raises  a  presumption  that  the 
purchase  is  intended  as  a  gift  or  advancement ;-'  but  this  presumption  is  not  con- 
clusive^® and  may  be  overcome  by  clear  and  satisfactory  proof  f^  the  burden  of  proof 
being  on  the  claimant,'^  the  question  being  one  of  intent  and  consequently  one  of 
fact.*^  This  presumption  does  not  extend  to  a  ease  where  the  one  furnishing  the 
consideration  is  engaged  to  marry  the  grantee  as  soon  as  the  former's  wife  obtains  a 
divorce.^^ 

Property  purchased  with  trust  furtds^  may  result.'' 


22.  See    i   C.  L.    1737. 

23.  Mcintosh  v.  Green,  25  App.  D.  C.  456. 
Principal  and  agent.  Doiigan  v.  Eemis 
[Minn.]  103  N.  W.  882.  No  trust  where  fath- 
er purchased  land  with  his  own  funds,  tak- 
ing title  In  the  name  of  his  infant  son. 
Chapman  v.  Tyson  [Wash.]  81  P.  1066.  So 
held  where  parties  agreed  to  buy  land  but 
one  failed  to  furnish  his  share  of  the  pur- 
chase price.  Gloeckner  v.  Kittlaus  [Mo.J  91 
S.  W.  126.  Father  held  to  be  actual  purchas- 
er of  property,  title  to  which  was  taken  in 
himself.  Bendy  v.  Mudford  [Ark.]  88  S.  W. 
999.  No  trust  results  in  favor  of  a  mother  in 
a  house  purchased  by  her  son  with  money 
absolutely  given  by  her  to  him  to  enable 
him  to  make  such  purchase.  Kennedy  v.  Mc- 
Cann    [Md.]    61   A.   625. 

24.  Where  lender  took  title  to  land  as  se- 
curity held  a  trust  resulted.  Dooly  v.  Pin- 
son  [Ala.]  39  So.  664.  Where  a  convey- 
ance Is  made  as  security  for  a  loan  by  the 
grantee  to  a  third  person,  who  is  really 
the  purchaser,  a  resulting  trust  is  establish- 
ed In  his  favor.  Miller  v.  Miller  [Md.]  61  A. 
210. 

25.  Where  the  grantee  of  a  deed  delivered 
in  escrow  forfeited  all  his  rights  thereunder, 
a  grantee,  with  notice  from  the  holder  of  the 
escrow  before  such  forfeiture,  is  not  ,a 
trustee  of  a  resulting  trust  for  the  benefit 
of  the  original  grantee.  Whitmer  v.  Schenk 
[Idaho]  83  P.  775.  Where  one  who  has,  by 
his  own  labor  and  at  his  own  expense  dis- 
covered a  mine,  but  has  not  made  a  location 
thereof  under  the  mining  laws,  afterwards 
discloses  to  another  the  location  of  such 
mine,  in  consideration  of  and  in  reliance 
upon  an  agreement  or  understanding  be- 
tween them  to  the  effect  that  the  mine,  when 
located,  shall  be  their  joint  property  and 
such  other  person  locates  the  mine  in  his 
own  name  and  that  of  a  third  person  a  re- 
sultin.£j  trust  arises.  Stewart  v.  Douglass 
[Call  83  P.  699.  In  an  action  to  enforce  a 
resulting  trust  of  a  halfrinterest  in  mining 
claims,  the  complaint  alleged  that  in  an  in- 
terview plaintiff  said  that.  If  the  claims 
were  taken  up,  plaintiff  would  be  entitled 
to  a  half-interest,  therein,   to  which  defend- 


ant agreed,  and  that  plaintiff  relied  on  such 
statements  and  representations  and  in  con- 
sequence of  such  reliance  conducted  de- 
fendant to  the  mines,  showed  him  their 
situation,  and  In  pursuance  thereof  defend- 
ant wrongfully  located  the  mines  in  tli6 
name  of  himself  and  another,  and  refused  to 
allow  plaintiff  any  Interest  therein,  held  suf- 
flo'ent.     Td. 

26.  Stevenson  v.  Smith,  189  Mo.  447,  88 
S.  W.  86.  Evidence  held  sufficient  to  show 
that  a  proportionate  part  of  the  purchase 
money  was  furnished  by  plaintiff's  Intestate. 
Id. 

ST.     See  4  C.  li.  1737. 

28.  Husband  and  wife.  Eowe  v.  John- 
son, 33  Colo.  469,  81  P.  268;  Hayes  v.  Hor- 
ton  [Or.]  81  P.  386;  Johnson  v.  T^udwiek  [W. 
Va.]  52  S.  E.  489;  Silingv.  Hendrickson  [Mo.] 
92  S.  W.  105;  Hanks  v.  Hanks.  114  111.  App. 
526;  O'Hair  v.  O'Halr  [Ark.1  88  S.  W.  945. 
Parent  and  child,  a  deed  of  gift.  Cowden 
V.  Cowden,  7  Ohio  C.  C.  (N.  S.)  277.  Father 
and  child.  Seed  v.  Jennings  [Or.]  83  P.  872. 
Son  furnishing  money,  title  taken  in  mother. 
Irvine  v.  Irvine   [Ky.]   89  S.   W.  193. 

29.  Hanks   v.   Hanks,    114    111.    App.    526. 

30.  Hayes  v.  Horton  [Or,]  81  P.  386;  John- 
son V.  Ludwick  [W.  Va.]  52  S.  E.  489.  Wife 
held  trustee  of  property  conveyed  to  her  by 
her  husband.  Currie  v.  Look  [N.  D.l  106 
N.  W.   131. 

31.  Johnson  v.  Dudwick  [W.  Va.]  52  S.  E. 
489.  Husband  and  wife.  Rowe  v.  John- 
son, 33  Colo.  469,  81  P.  268.  Parent  and 
child.  Cowden  v.  Cowden,  7  Ohio  C.  C.  (N. 
S.)  277.  To  prove  that  she  furnished  the 
consideration.  Husband  and  wife.  Joerger 
V.  Joerger   [Mo.]   91  S.  W.  918. 

32.  Johnson  v.  Ludwick  [W.  Va.]  52  S. 
E.    489. 

33.  Lufkln  V.  Jakeman,  188  Mass.  528,  74 
N.    E.    933. 

34.  See   4   C.   L.    1738. 

35.  Trustee  investing  trust  funds  in  real- 
ty taking  title  in  himself  the  beneficiary  may 
enforce  his  claim  against  the  realty.  Case 
V.  Collins  [Ind.  App.]  76  N.  E.  781.  Where 
a  party  to  whom  money  is  Intrusted  for  a 
given  purpose   diverts  it  from   that  purpose 
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Evidence  to  estailish^"  a  resulting  trust  must  lie  clear  and  satisfactory/^  its 
sufficiency  being  for  the  jury.^^ 

§  6.  The  beneficiary.  His  estate,  rights,  and  interest.^" — The  beneficiary  takes 
merely  an  equitable  estate*"  limited  by  the  terms  of  the  grant*^  and  is  not  entitled  to 
the  possession  of  the  property.*^  A  trust  deed  passes  an  intpi-ppt  to  the  beneficiary 
instantly  upon  its  execution  and  delivery,*^  and  this  is  trii<  thought  the  grantor  re- 
serves a  power  of  Tevocation,**  and  regardless  of  how  far  in  tii«  lucure  the  enjoyment 
of  the  benefit  may  be  deferred  f^  but  the  beneficiary's  right  to  the  enjoyment  of  the 
benefit  being  contingent,  he  has  no  leviable  interest  in  the  property/"  The  benefi- 
ciary's interest  is  not  affected  by  a  reconveyance  by  the  trustee.*'  The  settlor  may 
make  the  trust  conditional/^  and  in  such  case  the  beneficiaries  take  cum  onere/"  but 
regard  will  only  be  had  to  stated  conditions.^"  The  refusal  of  a  trustee  of  an  active 
trust  to  accept  the  trust  does  not  vest  title  to  the  trust  fund  in  the  cestui  que  trust. ''^ 
T'eneficiary  may  sue  for  damages  to  property  by  the  construction  of  a  highway."^^ 


and  secretly  uses  it  in  the  purchase  of  lailcl, 
taking  title  In  his  own  name,  the  injured 
party,  on  discovering  the  fraud,  may  either 
sue  at  law  to  recover  the  money  misused  or 
may  sue  in  equity  to  establish  a  resulting 
trust  in  his  favor  in  the  land  pur- 
cTiased.  Prewitt  v.  Prewitt,  188  Mo.  675,  87 
S.  W.  1000.  Evidence  held  sufficient  to  show 
that  the  land  in  controversy  was  purchas- 
ed by  the  trustee  with  trust  funds.     Id. 

36.  See  4  C.  X,.  1738. 

37.  Reed  v.  Sperry  [Mo.]  91  S.  W.  62; 
Crosby  v.  Henry  [Ark.]  8«  S.  "W.  949;  Dooly 
V.  Plnson  lAla.]  39  So.  664;  Langhlin  v. 
L.eigh,  112  IlL  App.  119.  Where  mother  gave 
son  money  and  knowingly  acquiesced  in  his 
taking  title  in  himself  held  other  children 
must  establish  trust  by  clear  and  satisfactory 
proof.  Kennedy  v.  McCann  [Md.]  61  A.  625; 
Davis  V.  Kerr  [N.  C]   53  S.  E.  519. 

38.  Sufficiency  o£  evidence :  Evidence  held 
sufficient  to  show  resulting  trust.  Crosby  v. 
Henry  tArk.]  88  S.  W.  949.  Evidence  held 
insufficient  to  show^  trust  betw^een  husband 
and  wife.  Joerger  v.  Joerger  [Mo.]  91  S.  W. 
918;  Reed  v.  Sperry  [Mo.]  91  S.  W.  62.  Evi- 
dence held  insufficient  to  show  that  wife  fur- 
nished purchase  money.  Small  v.  Pryor  [N, 
J.  Eq.]  61  A.  564.  Evidence  held  insufficient 
to  establish  trust  as  between  mother  and  son. 
Kennedy  v.  McCann  [Md.]  61  A.  625.  Evi- 
dence held  insufficient  to  establish  an  alleg- 
ed agreement  by  the  purchaser  of  lands  at 
judicial  sale  to  purchase  and  hold  lands  for 
complainant  and  to  convey  them  to  her  on 
the  repayment  of  the  purchase  money. 
Dooly  V.   Pinson   [Ala.]    39   So.   664. 

39.  See  4  C.   L.   1739. 

40.  Hayward  v.  Rowe  [Mass.]  76  N.  E.  286. 
Resulting  trust.  Laughlin  v.  Leigh,  112  111. 
App.  119.  A  beneficiary  has  no  such  inter- 
est In  land  as  to  entitle  him  to  maintain 
partition  under  Kurd's  Rev.  St.  1S03,  c.  106, 
I  1,  authorizing  persons  interested  In  land 
held  in  joint  tenancy  or  tenancy  in  common, 
to  compel  partition  by  bill  in  chancery.  Ma- 
son V,   Mason,  219  IlL  €09,  76  N.   E.  692. 

41.  Where  an  owner  of  certain  land  held 
it  in  trust  for  a  city  for  park  purposes,  held 
entitled,  prior  to  the  acceptance  and  improve- 
ment thereof,  to  receive  the  rents  and  prof- 
its arising  from  its  use  as  a  ball  ground  and 
was    properly    chargeable    w^ith    state    and 


county   taxes   thereon.     Elliott   v.   Louisville 
[Ky.]    90   S.   W.    990. 

42.  Mee  v.  Pay  [Mass.]  76  N.  B.  229. 

43,  44.  I/ewiB  v.  Curnutt  [Iowa]  106  N.  W. 
914. 

45.  Lewis  V.  Curnutt  [Iowa]  lOS  N.  W.  914. 
That  a  conveyance  creating'  a  trust  post- 
pones the  time  when  it  shall  become  effec- 
tive to  a  date  in  the  future  does  not  negative 
the  idea  that  a  present  interest  is  created 
in  the  beneficiary.  Code  §  2917  provides  that 
an  estate  may  be  created  to  begin  in  the 
future.     Id. 

46.  Where  a  trust  deed  provided  that  aft- 
er the  payment  of  a  certain  mortgage  and 
the  death  of  C.  the  property  should  be  held 
in  trust  for  R.  held  prior  to  the  payment 
of  the  mortgage  and  death  of  C,  R.  had  no 
leviable  interest  in  the  property.  Hill  v. 
B'ulmer    [Miss.]    39   So.   53. 

47.  Lewis  V.  Curnutt  [Iowa]  106  N.  W. 
914. 

48.  Subject  to  payment  of  his  debts. 
Lewis  V.  Curnutt  [Iowa]   106  N.  W.  914. 

49.  Lewis  V.  Curnutt  [Iowa]  106  N.  W. 
914.  The  payment  of  tlie  income  to  the  bene- 
ficiary being  discretionary  with  the  trustee 
the  beneficiary  has  no  vested  interest  there- 
in.    Dubois  V.  Barbour  [R.  L]  61  A.  752. 

50.  A  written  declaration  of  trust  con- 
taining a  statement  of  certain  conditions  is 
an  admission  by  the  trustee  of  the  perform- 
ance by  the  cestui  que  trust  of  all  the  con- 
ditions precedent  to  hi."!  right  to  an  equitable 
interest  in  the  property  other  than  those 
Uated  therein.  Howison  v.  Baird  [Ala.]  40 
So.   94. 

51.  Bennett  v.  Bennett,  217  111.  434,  75  N. 
B.   339. 

53.  Yates  V.  Big  Sandy  R.  Co.  [Ky.]  SO  S. 
W.   108. 

NOTE.  Cestui's  rlglit  to  bring  action  lor 
diimages  to  realty:  If  the  beneficiary  is  in 
possession  doubtless  he,  like  any  other  po-s- 
sessor.  may  have  trespass  for  an  entry  by 
a  wrongdoer.  Stearns  v.  Palmer,  10  Mete. 
[Mass.]  32.  But  except  in  the  rare  instaiuca 
where  it  is  presumed  that  the  lejral  title 
has  been  surrendered  to  the  beneficiary,  he 
cannot  maintain  ejectment.  Langdon  v. 
Sherwood,  124  U.  S.  74.  31  Law.  Ed.  344, 
See  Den  v.  Bordine,  20  N.  J.  Law,  394. 
Neither    can    he    bring    an    action    for    dam- 
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Where  trustees  are  to  be  merely  depositaries,  receiving  money  and  immediately  paying 
it  over,  the  beneficiary  can  sue  in  his  own  name  for  breach  of  the  contract. 

The  statute  of  uses^*  which  is  a  part  of  the  lavr  of  almost  all  states  operates  to 
convey  the  legal  as  well  as  the  equitable  title  to  the  beneficiai7  of  a  passive  trust 

Bights  between  benefidanes.^' — Mere  knowledge  of  and  consent  to  an  unauthor- 
ized loan  by  a  trustee,  on  part  of  a  beneficiary,  in  the  absence  of  fraud  or  collusion  or 
the  receipt  of  any  of  the  money,  is  not  sufficient  to  create  a  liability  against  him  to 
reimburse  his  co-beneficiaries  for  such  loss  as  may  oecur.''^ 

Income  and  principal."^ — The  determination  of  whether  stock  dividends  are  in- 
come or  capital  depends  upon  the  substance  and  intent  of  the  action  of  the  corpora- 
tion as  manifested  by  its  vote  or  resolution.^"  In  other  words,  when  a  dividend 
based  upon  the  earnings  of  a  company  is  declared  payable  in  stock,  and  the  company 
has  the  power  of  so  distributing  it  and  this  power  is  validly  exercised,  it  will  be 
treated  as  income  and  goes  to  the  life  tenant.^"  Under  what  has  come  to  be  known 
as  the  "Massachusetts  rule"  cash  dividends  upon  corporate  stock  are  ordinarily  to  be 
regarded  as  income  and  stock  dividends  as  capital,^^  but  this  rule  is  not  an  absolute 
one  and  will  yield  when  necessary  to  accomplish  justice,"^  and  the  burden  of  so  show- 
ing is  on  the  party  asserting  its  failure  to  so  work  out."^  Where  trustees  in  their 
discretion  are  authorized  to  draw  upon  the  principal  for  the  purpose  of  present  neces- 
sities of  the  beneficiaries  in  case  the  income  to  which  they  are  entitled  under  the 
trust  is  insufficient  therefor,  amounts  so  appropriated  should  be  considered  part  of  the 
income.'*  Where  the  principal  has  been  invested  in  unproductive  realty,  the  increase 
in  the  value  thereof  has  been  held  to  be  income.*' 

Charges  on  income.^^ — ^Whether  premiums  paid  for  bonds  are  chargeable  to  the 
principal  or  income  depends  upon  whether  it  is  the  intent  of  the  settlor  that  the 


ag-es  to  realty  held  in  trust.  Davis  v. 
Charles  River  Co.,  11  Cush.  [Mass.]  506. 
Where  a  plaintiff  held  real  estate  under  a 
contract  of  purchase,  on  which  all  payments 
had  been  made,  so  as  to  entitle  him  to  a 
deed.  In  an  action  for  damages  to  the  land, 
the  court,  though  recognizing  the  necessity 
of  joining  the  legal  owner,  allowed  cestui  to 
recover  on  the  ground  that  the  defendant 
had  failed  to  object  at  the  proper  time.  P., 
E.  &  M.  V.  R.  Co.  V.  Setright,  34  Neb.  253. 
But  the  principal  case,  which  is  not  rested 
by  the  court  on  any  statute,  seems  to  go 
farther  than  any  other.  It  disregards  the 
true  nature  of  the  trust  relation  in  suggest- 
ing that  the  rights  of  the  cestui  are  here 
analogous  to  those  of  a  lessee. — From  19 
Harv.   Li.   R.    307. 

53.  Contract  to  support.  Eecknagel  v. 
Steinway,  105  App.  Div.  561,  94  N.  T.  S.  119. 

34.     See  4  C.  L..  1739. 

.55.     See  Uses,   4  C.   L.   1763. 

.56.     See   2  C.  L.   1936. 

37.     Blair  v.  Hampton,  98  N.  T.  S.  109. 

58.  See   4   C.   L.    1739. 

59.  Safe  Deposit  &  Trust  Co.  v.  White 
[Md.]    61  A.   295. 

60.  Safe  Depo.sit  &  Trust  Co.  v.  White 
[Md.]  61  A.  2-95.  When  the  profits  or  sur- 
plus of  a  corporation,  which  it  has  earned 
or  realized  in  the  management  of  its  busi- 
ness, are  paid  to  the  stockholders  by  way  of 
dividends,  whether  such  profits  or  surplus 
has  been  earned  before  or  after  the  creation 
of  the  trust,  so  long  as  the  amount  that  is 
actually  distributed  is  actual  surplus  earned. 


or  income  or  profits  made,  by  the  corpora- 
tion in  its  business  and  distributed  as  such, 
it  is  income.  Robertson  v.  De  Brulatour,  98 
N.  T.  S.  15.  Where  corporate  stock  was  de- 
vised in  trust,  held  on  a  dissolution  of  the 
corporation  and  sale  of  all  its  assets,  the 
value  of  the  plant,  equipment  and  materials, 
betterments,  good  will,  patents,  patent 
rights,  licenses,  trade-marks,  rights,  privi- 
leges and  franchises  and  Tvorking  capital 
constituted  principal  and  the  invested  sur- 
plus, surplus  cash  capital  and  accumulated 
surplus  earnings  constituted  "dividends,  is- 
sues, and  profits."  In  re  Stevens,  98  N.  T. 
S.  28,  afg.  46  Misc.  623,  95  N.  T.  S.  297. 

61.  Stock  dividend  is  principal.  Billings 
V.    Warren,    216    111.    281,    74   N.    B.    1050. 

62.  Boardman  r.  Boardman  [Conn.J  62  A. 
339.  Cash  dividend  declared  after  merger  of 
two  banks  held  income  where  price  of  stock 
was  increased  thereby  and  capital  of  bank 
was  unimpaired.  Id.  Where  a  bank  con- 
solidated with  other  banks,  and  in  so  doing 
liquidated  its  affairs  and  used  a  part  of  the 
assets  to  pay  for  stock  in  the  consolidated 
bank,  a  cash  dividend  of  tlie  remaining  as- 
sets declared  from  tlie  surplus  and  profit  and 
loss  accounts  constitutes  capital.  Brownell 
V.   Anthony   [Mass.]    75   N.   E.    746. 

63.  Boardman  v.  Boardman  [Conn.]  62  A. 
339. 

64.  Sterling  v.  Ives  [Conn.]  62  A.  948. 

63.  Billings  v.  Warren,  216  III.  281,  74  N. 
B.  1050. 

66.  See  4  C.  L.  1740.  See  infra  next  sub- 
division. Claims  enforceable  against  trust 
funds  or  estate. 
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beneficiary  shall  have  the  full  income  or  the  remainderman  the  entire  principal."^ 
Where  the  remainderman,  by  investment  of  the  capital  of  the  trust,  derives  a  material 
benefit,  consisting  of  a  very  large  increase  in  the  estate,  he  is  not  entitled  to  call  on 
the  life  tenant  to  create  a  sinldng  fund  from  the  income  to  make  good  the  premium 
on  the  bonds  which  wears  away  as  the  bonds  mature.^'  A  statutory  stockholder's 
liability  cannot  be  enforced  against  the  beneficiary  of  the  earnings  of  such  stock 
where  the  bequest  to  him  does  not  constitute  a  segregation  of  such  stock.'''* 

Claims  enforceable  against  trust  funds  or  estate.''" — AuthoTized  permanent  im- 
provements may  be  made  a  charge  on  the  corpus  of  the  estate.'^  An  intention  of  the 
settlor  to  make  his  debts  a  charge  on  the  estate  may  be  inferred  from  circmnstances.'^ 
The  expenses  of  the  trustee  in  defending  a  suit  attacking  the  validity  of  the  trust 
should  be  charged  against  the  corpus  of  the  estate." 

Rights  of  creditors  and  assignees  of  beneficiarij.'* — The  beneficiary's  interest"*  is 
assignable  absolutely  or  as  security.'"  As  the  beneficiary  has  only  the  legal  title 
the  aid  of  a  court  of  equity  is  necessary  to  establish  such  lien."  An  assignment  of 
one's  interest  in  a  spendthrift  trust  for  the  support  of  one's  family  is  not  a  charging 
or  incumbering  of  it.'^  In  New  York  the  beneficiary  of  a  trust  to  receive  rents  and 
profits  cannot  assign  future  income."'  A  probate  or  orphans'  court  being  of  limited 
jurisdiction,  a  proA'ision  allowing  the  beneficiary  to  sell  the  trust  property  with  the 
consent  and  approbation  of  such  court  is  void.^"  The  constructions  placed  on  specific 
assignments  are  shown  in  the  notes.^^  Creditors  of  the  beneficiary  may,  in  equity, 
reach  such  of  his  interest  as  has  become  vested.^^     Whether  a  particular  creditor  of 


C7.  In  re  Steven.?,  98  N.  T.  S.  28,  afg.  46 
Misc.  623,  95  N.  T.  S.  297.  Where  specific 
securities  are  devised,  with  a  direction  to 
pay  the  Income  and  interest  of  those  securi- 
ties, the  beneficiary  is  entitled  to  all  the 
interest,  even  thougli  the  payment  of  all  the 
interest  would  tend  to  reduce  the  selling 
value  of  the  securities.  Robertson  v.  De 
Brulatour,   98  N.  T.  S.   15. 

68.  In  re  Stevens,  98  N.  Y.  S.  28,  afg.  46 
Misc.    623,   95  N.   T.  S.   297. 

69.  Potter  V.  Mortimer,  114  111.  App.  422. 

70.  See  4  C.  L.  1740.  See  ante  prior  sub- 
division.  Charges  on  income. 

71.  Farm  conveyed  in  trust,  trustee  hav- 
ing power  to  sell  with  beneficiary's  consent 
held  trustee  had  power  to  convey  with  bene- 
ficiary's consent,  a  part  of  the  tract  as  com- 
pensation for  the  services  of  the  grantee  in 
securing  the  extension  of  a  city  park  mak- 
ing the  farm  available  for  building  pur- 
poses and  greatly  increasing  Its  value. 
Smith  V.   Nones    [Ky.]    89   S.   W.    153. 

72.  Where  the  owner  of  a  fund  in  a  bank 
gave  the  bank  written  Instructions  to  add 
defendant's  name  to  her  book  without  any 
itstriotions  to  enable  him  to  use  and  pay 
out  the  money  slie  tlien  had,  or  might  have 
in  the  future,  the  transfer  being  intended 
for  the  benefit  of  third  persons,  the  gift  was 
subjtct  tci  proper  charges  against  it  for 
the  benefit  of  the  donor,  such  as  physician's 
services  and  funeral  expenses  and  the  donee 
Is  not  liable  to  the  beneficiaries  for  the 
amount  so  used.  Mann  v.  Shrive,  97  N.  T. 
S.     688. 

73.  Steinway  v.  Steinway,  98  N.  T.   S.   99. 

74.  See   4   C.   L..    1740. 

73.  Where  a  deed  creating  a  spendthrift 
trust  gives  the  body  of  the  estate  at  the 
deatl!   of  the  beneficiary  to  his  next  of  kin. 


without  any  right  of  disposition  In  the 
beneficiary,  the  latter  cannot  assign  to  hi3 
wife  any  interest  In  the  Income  of  the 
trust  fund  which  may  accrue  and  be  pay- 
able after  his  death.  Wright  v,  Leupp  [N. 
3.    Eq.]    62   A.   464. 

76.  Mortgage  held  to  create  an  equitable 
lien.  Newton  v.  Jay,  107  App.  Div.  457,  95  N. 
Y.   S.   413. 

77.  Newton  v.  Jay,  107  App.  Div.  457,  95 
N.  Y.  S.  413.  For  tlie  practice  and  proced- 
ure in  enforcing  such  lien,  see  Foreclos- 
ure of  Mortgages  on  Land,  5  C.  L.  1441; 
and  Liens,   6  C.  L.  451. 

78.  Wright  v.  Leupp  [N.  J.  Bq.]  62  A.  464. 
70.     Under  Laws   1896,   p.   572,  c.   647,   §  83, 

and  Laws  1897,  p.  508,  c.  417,  §  3.  Though 
the  trust  is  not  a  spendthrift  trust.  The 
rule  applies  whether  the  tr  'st  is  in  real 
or  personal  property.  Stringer  v.  Barker, 
110  App.  Div.  37,  96  N.  Y.  S.  1052. 

80.  Thorn  V.  Thom    [Md.]   61  A.  193. 

81.  An  assignment  by  a  husband  to  his 
wife  of  one-half  of  the  Income  of  a  trust 
fund  as  it  may  accrue  and  become  pay- 
able, which  provides  that  the  wife  <;hall 
support  and  maintain  herself  and  the  chil- 
dren of  the  parties  without  charge  to  the 
husband,  and  which  makes  no  mention  of 
the  personal  representatives  of  the  wife, 
does  not  give  the  children  any  interest  In  the 
trust  after  the  death  of  the  wife.  Wright 
V.  Leupp   [N.  J.  Bq.]    62  A.   464. 

82.  Beneficial  interest  may  be  reached  in 
equity  and  appropriated  to  the  payment  of 
claims  of  judgment  creditors.  Newton  v. 
Jay,  107  App.  Div.  457,  95  N.  Y.  S.  413.  Credi- 
tors cannot  reach  income  in  which  the  bene- 
ficiary has  no  vested  interest.  So  held  where 
payment  of  income  was  discretionary  with 
trustee.     Dubois    v.    Barbour    [R.    I.J    61    A. 
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the  trustee  is  entitled  to  a  preference,  owing  to  peculiar  circumstances,  depends  upon 
equitable  rules  and  principles.*^  That  one  of  a  preferred  class  of  creditors  institutes 
suit  against  the  trustee  as  such  to  enforce  his  claim  does  not  entitle  him  to  priority 
over  the  other  creditors  of  the  same  class,**  except,  perhaps,  for  taxed  costs  and  rea- 
sonable counsel  fees.*' 

Representation  of  ieneficiary  by  trvMee.^'^ — In  the  management  of  the  estate  the 
trustee  is  the  representative  of  all  the  beneficiaries  who  take  through  him,*^  hence,  as 
a  general  rule,  the  latter  are  not  necessary  parties  defendant**  or  plaintiff.**  As 
between  the  trust  estate  and  a  stranger,  the  statute  of  limitations  runs  as  in  other 
cases,  and  if  the  trustee  is  barred  the  cestui  que  trust  is  equally  barred,""  though  this 
rule  does  not  apply  where  the  legal  title  to  the  land  is  in  infant  heirs  of  the  trustee."^ 

§  7.  The  trustee."^  Judicial  appointment.^^ — Suits  for  the  appointment  of 
trustees  are  equitable,"*  and  any  person  interested  absolutely  or  contingently  in  the 
funds  in  the  hands  of  a  trustee  has  sufficient  interest  in  the  fund  to  qualify  him  to 
petition  for  the  appointment  of  a  proper  trustee  or  the  remoTal  of  an  improper  one."^ 
The  suitability  of  a  trustee  is  a  fact  that  must  be  proved  in  every  case  before  the  court 
is  authorized  to  make  the  appointment,"^  and  consequently  the  fact  that  the  settlor 
makes  such  approval  necessary  does  not  render  the  trust  invalid."'  Order  of  appoint- 
ment cannot  be  made  without  notice  to  beneficiaries  and  remaindermen,"*  though 
lack  of  such  notice  may  be  waived ;""  hut  it  has  been  held  that  failure  to  give  such 
notice  is  not  ground  for  dismissing  the  petition,^  but  the  court  should  order  the  par- 
ties interested  to  be  brought  into  court  and  then  pass  upon  the  merits  of  the  applica- 
tion.* 

In  Few  York  the  statutory  provisions  for  the  appointment  of  a  trustee  of  an 
express  trust  apply  also  to  trustees  of  powers  in  trust,*  and  the  supreme  court  has 
inherent  power  to  execute  a  power  in  trust,  and,  in  the  absence  of  a  trustee,  it  may 
take  upon  itself  its  execution.* 

Who  may  be  trustee.^ — ^As  a  general  rule  a  beneficiary  of  a  trust  cannot  at  the 
same  time  be  the  trustee  thereof;*  but  where  other  trust  duties  are  devolved  upon 


752.  Creditors  cannot  reach  Income  which 
does  not  vest  in  a  cestui  que  trust  until  pay- 
ment to  him.  Kelsey  T.  Wehb,  94  App.  Div. 
571,  88  N.  T.  S.  i. 

S3,  84,  85.  Darling  Bros.  Co.  v.  Babcock 
[R.   I.]    61   A.   46. 

86.  See  4  C.  L.  1741. 

87.  Having  the  entire  legal  title,  his  acts, 
whether  of  an  affirmative  or  neglectful  char- 
acter, are  binding  upon  those  who  have  in- 
terests in  the  estate  in  remainder.  Mott  v. 
Eno.  181  N.  T.  346,  74  N.  B.  229.  See,  also, 
City  of  Austin  v.  Cahill  [Tex.]  13  Tex.  Ct. 
Rep.  321,  88  S.  W.  542. 

88.  See  4  C.  L..  1741,  n.  30  See,  also.  City 
of  Austin  V.  Cahill  [Tex.]  13  Tex,  Ct.  Eep. 
321,  88  S.  W.  542. 

SO.  Trustee  of  express  trust  may  sue  in 
his  own  name  without  joining  beneficiary. 
Rev.  St.  1899,  §  541  Simons  v.  Wittmann,  113 
Mo.   App.    357.   88  S.  W.   791. 

90.  Waterman  Hall  v.  Waterman  CIH-l  77 
N.  E.  142.  Where  a  right  of  entry  is  barred 
and  rights  of  action  lost  by  a  trustee 
through  adverse  occupation,  the  cestui  que 
trust  is  also  concluded.  Cameron  v.  Hicks 
[N.  C]  53  S.  E.  728.  Where  the  right  of  a 
trustee  holding  the  legal  title  to  the  estate 
is  barred  by  limitations  all  equitable  es- 
tates  dependent   on    the  lega.1   estate   in  the 


trustee  are  also  barred,  though  the  bene- 
ficiary in  the  trust  is  an  infant.  Watkins 
V.  Pfeiffer  [Ky.]  92  S.  W^.  562. 

91.  Cameron  v.  Hicks  [N.  C]  53  S.  E.  728. 

92.  See   4   C.   L,.   1741. 

93.  See  2  C.  L.   1938. 

84.  So  held  though  suit  was  also  for  the 
construction  of  a  will.  Hiles  v.  Garrison  [N. 
J.   Eq.]    62  A.   865. 

flS.  In  re  Bartell's  Will,  109  App.  Dlv.  686. 
96   N.    Y.   S.    579. 

96,  97.     Carr  v.  Corning  IN.  H.]    62  A.  168. 

98.  In  re  Wetmore,  98  N.  T.  S.  952.  Even 
if  supreme  court  has  inherent  power  to  so 
do,  the  practice  is  bad.  In  re  BartelVs  Will 
109  App.  Dlv.  586,  96  N.  T.  a  579. 

99.  Appointment  of  referee  to  take  proof 
confirmed  where  remaindermen  were  .subse- 
quently made  parties  and  asked  that  it  be 
confirmed.     In  re  W^etmore.  98  N.  T.  S.  952. 

1,  2,  In  re  kartell's  Will,  109  App.  Div. 
586,  96  N.  Y.  S.   579. 

3.  Train  v.  Davis,  49  Misc.  162,  98  N.  Y. 
S.   816. 

4.  Power  to  sell  and  distribute.  Train 
V.   Davis.    49   Misc.   162,   98  N.   Y.   S.    816. 

5.  See  4  C.  L.  1741. 

6.  In  re  Bostwiok,  110  App.  Div.  329,  97 
N.  Y.  S.  76;  Jacoby  v.  Jacoby,  94  N.  Y.  S.  260. 
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trustees  tlian  those  -whicli  merely  relate  to  the  performance  of  busts  for  the  benefit 
of  a  beneficiary,  the  beneficiary  can  act  as  trustee  for'  the  others  interested  in  the 
estate.'  The  grantor  may  create  himself  trustee.'  The  statutes  of  California  aath- 
orize  the  creation  of  trusts  to  receive  the  rents  and  profits  of  realty  and  pay  or  apply 
them  to  the  use  of  any  person  for  himself  and  family.'  An  alien's  incapacity  to  hold 
lands  being  removed  he  may  become  a  trustee.^" 

Qualification  and  acceptance  of  trust}'^ — Though  a  mere  agreement  to  under- 
take a  trust  in  the  future  without  compensation  is  not  obligatory,  yet  where  the  donee 
of  a  fund  accepts  it  for  the  benefit  of  third  persons,  his  undertaking  will  be  sus- 
tained.^^ 

De  facto  trustees. — ^The  trustee  dying  and  the  guardian  of  a  sole  beneficiary  tak- 
ing up"  the  ofiice  without  appointment,  he  becomes  a  de  facto  trustee.'" 

Succession  and  jvdidal  appointment  of  new  trustee}* — Where  one  of  two  trus- 
tees dies,  resigns  or  renounces  the  trust,  the  entire  trust  devolves  upon  the  remaining 
trustee  and  so  long  as  he  continues  to  act  there  is  no  vacancy.^^  The  declaration  of 
trust  not  placing  the  power  of  appointment  elsewhere,  a  court  of  equity  will,  in  a 
proper  case,  upon  due  application,  fill  a  vacancy.'" 

Bonds}'' — As  a  general  rule  a  trustee  is  required  to  give  a  bond.'* 

Resignation}^ 

Removal.^" — Equity,  by  virtue  of  its  general  Jurisdiction  over  the  administra- 
tion of  trusts,  has  power  to  remove  trustees  for  cause. ^'  While  a  court  of  equity  is 
reluctant  to  change  the  number  of  trustees  from  that  designated  by  the  creator  of 
the  trust,  yet  it  may  do  so  when,  by  reason  of  changed  conditions  in  the  estate,  the 


7.  Life  beneficiary  held  coirjpetent  to  act 
as  trustee  where  personal  property  was  to 
be  held  and  preserved  for  the  benefit  of  re- 
maindermen. Robertson  v.  De  Brulatour,  98 
N.    T.    S.    15. 

8.  So  held  where  grantor  of  lands  agreed 
to  hold  certain  property  as  a  park.  Elliott 
V.  Louisville    [Ky.]    90   S.  W.  990. 

9.  A  provision  for  the  payment  of  income 
tO'  testator's  grandchild  Is  not  void  because 
testator's  daughter,  the  grandchild's  guard- 
ian, is  made  trustee.  Civ.  Code  §  857,  con- 
strued. In  re  Dunphy's  Estate,  147  Cal.  95, 
81  P.    315. 

10.  Hayden  v.  Sugden,  48  Misc.  108,  96  N. 

See  4  C.  L.  1741. 

Mann    v.    Shrive,    97    N.    T.    S.    688. 
Cutter  V.    Burroughs    [Me.]    61  A.    767. 
See  4   C.  L.   1741. 

Nangle   v.   Mullanny,    113   111.    App. 


Y.  S. 

11. 

12. 

13. 

14. 

15,   16. 
457. 

17.  See    4    C.    L.    1742. 

18.  Code  Pub.  Gen.  Laws  1904,  art.  16,  § 
221,  pro-'iding  for  the  filing  of  a  bond  be- 
fore title  passes  has  no  application  to  a  tes- 
tamentary trust.  Philbin  v.  Thurn  [Md.]  63 
A.    67L 

19.  See  2  C.  L.  1939. 

20.  See  4  C.  L.  1743. 

21.  Baltimore  Bargain  House  v.  St.  Clair 
tW.  Va.]  52  S.  B.  660.  A  trustee  will  not  be 
removed  merely  because  he  failed  to  keep 
a  separate  bank  acconat  until  some  time  aft- 
er his  appointment,  where  it  appears  that 
the  income  of  the  estate  was  small  and  was 
promptly  paid  over,  that  an  account  had 
been  stated  by  the  trustee  and  confirmed  by 


the  court,  that  the  disbursement  of  the  in- 
come had  been  approved  by  the  cestui  que 
trust,  and  that  the  security  of  the  fund  had 
been  in  no  way  impeached.  Strlckler's  E>s- 
tate,  28  Pa.  Super.  Ct.  455.  The  Act  of  June 
3,  1893,  P.  L.  273,  which  gives  to  the  sure- 
ty of  the  trustee  the  right  to  compel  the 
trustee  to  file  a  statement  exhibiting  the 
manner  of  investing  the  trust  funds  and  which 
provides  for  the  removal  of  the  trustee  in 
case  of  the  irregular  or  improper  investment 
of  the  trust  funds,  cannot  be  extended  so 
as  to  give  the  surety  the  right  to  demand 
the  removal  of  the  trustee  because  the  latter 
had  failed  to  Iccep  proper  books  and  render 
fnli  acconnts,  had  invested  trust  funds  in 
his  own  name  and  mingled  them  with  his  own 
funds  and  was  wasting  and  mismanaging 
the  estate.  Id.  The  fact  that  a  solvent  trus- 
tee with  ample  bond  deposited  part  of  the 
tmat  fnnds  in  a  bank  in  Ills  indtvidnal  name 
when  his  account  was  overdrawn  and  did  not 
Iceep  any  separate  booltLs  of  acconnt  of  his 
trusteeship,  and  the  fact  that  his  loaning  of 
the  fund  was  not  done  in  accordance  with  ap- 
proved business  methods  did  not  make  it  in- 
cumbenton  the  court  to  remove  him.  especially 
where  the  trustee  ftonsidered  that  he  was 
liable  for  interest  on  the  whole  sum  re- 
ceived. Lowe  V.  Montgomery  [Jto.  App.] 
92  S.  W.  916.  A  trubte^  holding  stock  in  a 
bank  as  a  part  of  the  trust  estate  aided  in 
the  organization  of  a  ncrr  and  rival  bank 
and  became  a  stockholder  thereof.  He  was 
1  large  stockholder  in  the  former  b.nnk  and 
'>ontinued  to  remain  so.  Held  that  his  acts 
1id  not  show  an  intent  to  injuriously  affect 
the  property  of  the  former  bank  and  did  not 
iustify   his   removal.     Id. 
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number  designated  by  the  creator  has  become  excessive  or  insufficient.^^  Where  an 
executor  is  appointed  by  will  and  he  is  by  implication  of  law  also  trustee  thereunder, 
a  revocation  of  his  appointment  as  executor  operates,  likewise,  as  a  revocation  ol  his 
appointment  as  trustee.^'     A  bill  for  a  removal  must  show  the  necessity  thereof.^* 

§  8.  Execution  and  admiimtration  of  the  trust.  A.  Nature-  of  trustee's  title 
and  estahlishment  of  estate.-'' — The  trustee  of  an  active  trust^"  takes  the  legal  title^^ 
to  such  estate  as  is  necessary  for  the  performance  of  the  trust, ^'  the  unnecessary  por- 
tion of  an  estate  given  a  trustee  becoming  executed  by  the  statute  of  uses.^'  The  ex- 
tent of  the  trustee's  title  is  largely  dependent  upon  the  terras  of  the  instrument  cre- 
ating the  trust.="  Every  estate  not  embraced  in  the  trust,  and  not  otherwise  disposed 
of,  is  left  in  the  author  of  the  trust  or  his  successors,  and  can  be  transferred  or  de- 
vised by  him  subject  to  the  execution  of  the  trust.^^  A  trustee  may  sue  a  eorpbration 
to  recover  dividends  declared  upon  corporate  stock  which  he  holds  in  trust,^''  but  he 
does  not  represent  legal  estates  in  the  trust  property.""  In  the  absence  of  substitu- 
tionary provisions  in  the  instrument  of  creation,  the  trustee's  title  is  inheritable,  and 
passes  to  his  heirs  at  law,  who  hold  as  trustees  until  the  court  appoints  a  successor."* 
The  trustee's  estate  terminates  upon  the  completion  of  the  trust.  "^  Where  a  will  devises 
land  in  trust  for  the  purposes  of  a  sale  and  division  among  the  trustees  and  other 
beneficiaries,  the  trustees  take  a  joint  title,  and  their  separate  interests  as  benefi- 
ciaries are  not  merged  with  their  interest  as  trustees.""  The  trustee  does  not  hold 
adversely  to  beneficiary,"'  and  in  ejectment  by  a  trustee  his  legal  title  will  not  pre- 
vail against  the  cestui  que  trust  in  lawful  possession  under  the  trust."'  Except  as 
to  personal  discretionary  powers,"*  succeeding  trustees  are  vested  with  all  the  rights 
and  clothed  with  all  the  powers  of  the  original  trustees.*"  A  substituted  trustee  be- 
comes in  equity  the  assignee  of  any  rights  of  action  possessed  by  the  cestuis  que 


32.     Barker  V.  Barker  [N.  H.]   62  A.  166. 
23.     Nangle  v.  MuUanny,  113  IH.  App.   457. 
34.     Baltimore  Bargain  House  v.  St.  Clair 
[W.  Va.]    B2  S.  E.   660. 

25.  See  4  C.  L..  1743. 

26.  Passive  trusts,  see  Uses,  4  C.  L.  1763. 

27.  Hayward  v.  Rowe  [Mass.]  76  N.  E. 
286;  In  re  McKay,  143  P.  671;  Train  v.  Davis, 
49  Misc.  162,  98  N.  T.  S.  816.  Represents 
legal  interests.  Mott  v.  Bno,  181  N.  T.  346, 
74  N.  E.  229.  Resulting  trust.  Laughlin  v. 
Leigh,  112  111.  App.  119.  A  trustee  with 
power  to  invest  money  and  pay  over  the 
increase  Is  entitled  to  receive  the  income 
from  the  investment,  and  thus  take  the  legal 
title.     In    re    Wilkin    [N.    T.]    75    N.    E.    1105. 

28.  In  re  Dunphy's  Estate,  147  Cal.  95, 
81  P.  315;  Smith  v.  Proctor,  139  N.  C.  314, 
51  S.  E.  889;  In  re  L'Hommedieu,  138  P.  606; 
Sacramento  Bank  v.  Montgomery,  146  Cal. 
745,  81  P.  138.  The  estate  of  a  trustee  in 
real  estate  is  commensurate  with  the  powers 
conferred  by  the  trust  and  the  purposes  to 
he  effected  by  it.  Olcott  v.  Tope,  115  111. 
App.  121,  afd.  213  111.  124.  Whenever  a 
trust  is  declared  whether  there  be  or  be  not 
any  technical  words  of  conveyance,  the 
trustee  is  held  to  he  vested  with  whatever 
title  Is  necessary  to  enable  him  to  carry  out 
the  provisions  of  the  trust.  Lewis  v.  Cur- 
nutt   [Iowa]    106  N.  W.   914. 

29.  Smith  V.  Proctor,  139  N.  C.  314,  51 
S.  B.  889.     See  Uses,   4  C.  L.   1763. 

30.  In  a  deed  of  trust  executed  prior  to 
the  act  of  1879  (Code  1883,  §  1280),  convey- 
ing to  S..   trustee,   or  his  survivors,   land   in 


trust  for  H.  during  his  life,  and,  in  the 
event  of  H.  not  leaving  issue,  empowering 
the  trustee  to  make  title  to  the  premises  to 
the  heirs  of  G.,  but,  in  case  of  issue  of  H., 
then  the  trustee  to  make  title  to  the  heirs 
of  H.,  the  word  "heirs"  is  not  used  in  con- 
nection with  the  trustee's  estate.  Smith  v. 
Proctor,  139  N.  C.  314,  51  S.  E.  889.  Con- 
struction   of   wills    see    Wills,    4    C.    L.    1863. 

31.  Civ.  Code  §§  864-866.  Sacramento 
Bank  v.  Montgomery,  146  Cal.  745,  81  P.  138. 
Trust  to  lease  and  pay  rentals  to  one  for 
life  held  to  leave  a  legal  estate  in  the 
settlor.     Id. 

32.  Consolidated  Fruit  Jar  Co.  v.  Wlsner 
110  App.  Div.  99,  97  N.  T.  S.  52,  rvg.  103  App. 
Div.    453,    93   N.   T.   S.    128. 

33.  Estates  in  remainder.  Smith  v.  Mc- 
Whorter,    123   Ga.    287,    51    S.    B.    474. 

34.  Cameron  v.  Hicks  [N.  C]  53  S.  B.  728; 
Cutter  V.  Burroughs  [Me.]  61  A.  767.  An 
estate  In  fee  simple  being  vested  in  the 
trustee.  Delleney  v.  Winnsboro  Granite  Co. 
[S.    C]    51    S.    E.    531. 

35.  In  re  Dunphy's  Estate,  147  Cal.  95, 
81    P.    315. 

30.  Burbach    v.    Burbach,    217    111.    547.    75 

N.    E.  519. 

37.  Elliott  V.  Louisville  [Ky.]  90  S  W 
990. 


3S. 

1021. 
39. 
40. 

Co.  v.  Reichert,  119  111.  App.  148. 


Bucher  v.  Overlees   [Ind.  T.]   89  S.  W. 

See  infra  next  subd. 

Title    to    lease.     Missouri    &    in.    Coal 
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tmstent  for  injuries  done  to  the  trust  property  before  tiie  substituted  trustee's  ap- 
pointefHent.*^ 

RcjSiBifit  and  establishment  of  estate.*^ — So  far  as  their  legal  effect  is  concerned, 
the  characteristic  distinction  between  a  will  and  a  trust  is  that  while  the  former  be- 
comes operative  only  at  the  death  of  the  testator  a  trust  passes  an  interest  to  the  trus- 
tee and  beneficiary  instantly  upon  the  execution  and  delivery  of  the  writing  by  which 
it  is  created. ^^ 

(§8)  B.  Discretion  and  general  poivers  of  trustees  and  judicial  control}* — 
The  trustee's  powers  are  not  limited  to  those  expressly  conferred/^  but  extend  to  all 
means  which  are  reasonable  and  proper  to  render  general  directions  effectual,**  and 
to  all  acts  done  in  good  faith  for  the  manifest  good  of  the  estate.*'  Equity  has  juris- 
diction upon  a  proper  showing  to  enlarge  the  powers  conferred  upon  trustees  by  the 
declaration  of  trust,  but  such  enlargement  will  not  be  made  except  from  necessity 
and  then  n^  further  tlian  the  circumstances  of  the  particular  case  urgently  require.** 
Limitations  on  the  powers  of  trustees  are  for  the  benefit  of  the  cestui  que  trust  and 
the  preservation  of  the  estate.*"  If  trustees  undertake  to  administer  the  trust  without 
seeking  the  aid  and  protection  of  any  court,  they  may  exercise  the  discretion  and 
execute  the  powers  conferred  on  them  by  the  instrument  creating  the  trust,  and 
equity  will  not  interfere  with  them,  so  long  as  they  act  in  good  faith  and  with  fair 
discretion.''^  But  if,  upon  their  application  or  that  of  their  cestuis  qxie  trust  with 
their  assent,  a  court  of  equity,  by  an  appropriate  decree,  assumes  jurisdiction  of  the 
trusts  and  diiM'cts  them  to  be  executed  mider  its  direction  and  supervision,  the  author- 
ities agree  that  the  situation  of  the  trustees  is  thereby  changed  so  that  they  must 
thereafter  secure  the  sanction  or  ratification  of  the  supervising  court  for  the  succes- 
sive steps  of  their  administration  of  the  trusts,^^  such  as  the  selection  of  a  depository 
for  current  cash  balance.''^  And  the  orders  of  the  supervising  court  as  to  discre- 
tionary matters  are  not  subject  to  appeal.^'  While  in  the  absence  of  arbitrary  wrong- 
doing the  court  will  not  interfere  with  an  exercise  of  discretion  by  the  trustee,^*  still 
a  trustee  failing  to  exercise  discretionary  powers  so  as  to  accomplish  the  purpose  of 
the  trust,  a  court  of  equity  will  intervene.^*"  A  trustee  cannot  justify  his  failure  to 
perform  the  duties  of  the  trust  by  showing  that  no  one  asked  him  to  perform  them.^' 
A  power  being  coupled  with  active  trust  duties,  it  is  imperative,"'  and  the  courts  will 
not  allow  such  a  trust  to  fail  of  execution  when  by  any  possible  means  it  can  be 
executed  by  the  court  itself ;  and  the  court  will  act  retrospectively  and  in  the  face  of 
the  greatest  difficulties  to  accomplish  this  object."*  There  being  several  trustees,  one 
of  them  ha?  no  power  to  act  for  them  all."*     A  trustee  has  authority  to  pray  for  an 


41.  Safe    Deposit    &    Triist    Co.    v.    Cahn 
[Md.]    62   A.    819. 

42.  See  4  C.  L.  1743. 

43.  Le^is    v.    Curnutt    [Iowa]     106    N.    W. 
914. 

44. 
45. 


O'Melveny   [Cal.   App.]    83   P. 


See  4  C.  L..  1743. 

Fidelity   Trust   Co.   v.   Hawkins    [Ky.] 
90   S.   W.    249. 

46.  Kipp   - 
264. 

47.  Fidelity  Trust  Co.  V.  Hawkins  [Ky.] 
90  S.  W.  249;  27  Am.  &  Bng.  Ency.  of  Law 
[1st  Ed.]  136. 

48.  Deti'egre  V.  Walker,   114   III.   App.   234. 

49.  -Fidelity  Trust  Co.  V.  Hawkins  [Ky.] 
90  S.   W.  .i49. 

50.  SI,  52.  Gottschalk  v.  Mercantile  Trust 
&  Deposit  Co.    [Md.]    62  A.   810. 

53.     Ro  li?!d  as  to  determination  of  depos- 


itary of  current  cash  balance.  Gottschalk 
V.  Mercantile  Trust  &  Deposit  Co.  [Md.]  62 
A.    810. 

54.  Discretion  to  pay  Income  to  life  ten- 
ant or  remaindermen.  Dubois  v.  Barbour 
[R.   I.]    61    A.   752. 

55.  In  re  Van  Decar,  49  Misc.  39,  98  N.  Y. 
S.  309.  Where  income  was  to  be  expended 
in  behalf  of  beneficiary  in  tlie  discretion 
of  the  trustee  and  beneficiary  was  sick,  held 
entitled  to  entire  income.     Id. 

56.  Cotton  V.  Band  [Tex.  Civ.  App.]  92 
S.  W.   266. 

57.  Power  to  sell,  and  educate  minor. 
Cutter    V.    Burroughs    [Me.]    61    A.    767. 

58.  Cutter  v.    Burroughs    [Me.]    61   A.    767. 

59.  Trustees  who  had  loaned  trust  funds 
were  entitled  to  recover  the  same  from  the 
borrower,    although    the    latter    had,    without 
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assignment-  of  dower.''"  He  has  no  right  to  pass  upon  questions  in  -nliicli  he  is  di- 
rectly interested  as  beneficiary  and  involving  an  exercise  of  discretion.''^  Unless 
special  confidence  is  reposed  in  the  trustee  as  an  individual/^  discretionary  powers 
pass  to  a  substituted  trustee.^^ 

Judicial  instructions.'^* — A  trustee  is  entitled  to  the  protection  of  a  court  of 
equity  in  executing  the  trust,  and  when  real  and  serious  doubts  confront  him  as  to 
his  duty,  is  entitled  to  the  advice  of  the  court  to  guide  him.«=  In  instructing  a  trus- 
tee it  is  not  proper  for  the  court  to  pass  upon  an  objection  to  parties.^* 

(§8)  C.  Management  of  estate  and  investments."'' — The  trustee  is  only  re- 
quired to  exercise  the  care  of  an  ordinarily  prudent  man."^  It  is  his  duty  to  invest 
the  fund  in  safe  interest-bearing  securities,  and  not  put  it  at  risk  by  investment  in  a 
business  of  uncertain  and  precarious  character. "^  Where  the  same  persons  are  the 
executors  and  trustees  of  an  estate  they  may  act  as  trustees  though  they  have  not  been 
discharged  as  executors  and  they  have  not  formally  transferred  the  estate  from  them- 
selves as  executors  to  themselves  as  trustees.^"    A  trustee  borrowing  money  on  behalf 


neg-liirence  on  his  part,  repaid  the  loan  be- 
fore it  was  due  to  a  single  trustee  hy  a 
check  payable  to  that  trustee  alone,  and  had 
received  from  him  a  forged  satisfaction 
piece  of  the  mortgage  securing  the  loan, 
where  the  trustee  to  whom  payment  was 
made  embezzled  the  money  paid  to  him. 
Vohmann  v.  Michel,  109  App.  Div.  659,  96 
N.   Y.    S,    309. 

eo.  ''hirley  v.  Mercantile  Trust  &  Deposit 
Co.  £Md.]  62  A.  814. 

61,  That  removal  would  deny  him  privi- 
lege of  so  doing  is  no  ground  for  retain- 
ing him.  Barker  v.  Barker  IN.  H.]  62  A. 
166. 

63.  Benedict  v.  Dunning,  110  App.  Div. 
303.  97  N.  T.  S.  259.  Power  of  sale  as  trustee 
deemed  best.  Hegeman's  Ex'rs  v.  Roome, 
[N.   J.   Eq.]    62  A.   392. 

NOTE].  Trusts  npon  personal  confidence: 
It  is  now  a  well  settled  rule  of  equity,  that 
a  trust  VFill  not  be  allowred  to  fail  for  want 
of  a  trustee.  Perry  [5th  Ed.]  §  267a  and 
cases  cited;  Ames  Cases  Trusts,  p.  230,  n.  2. 
Even  where  a  trust  deed  has  failed  to  name 
a  trustee,  the  court  has  inherent  jurisdic- 
tion to  appoint  one.  Dodkin  v.  Brunt,  li. 
B.  6  Eq.  580;  Ames,  p.  226,  and  Cases  cited. 
In  every  trust,  certain  -general  powers,  al- 
though not  expressly  mentioned  in  the  in- 
strument creating  the  trust,  are  conferred 
upon  the  trustees  by  implication,  for  the 
successful  execution  of  the  trust.  Perry,  § 
473:  e.  g.,  the  po'wer  to  reserve  trust  lands, 
Lerow  v.  Wilmarth,  9  Allen  [Mass.]  382.  to 
make  repairs.  Sohier  v.  Eldredge,  103  Mass. 
S^".  or  to  compromise  debts  due  to  the  trust 
estate.  Forsbaw  v.  Higginson,  8  De  Gex,  M. 
&  G.  827.  Although  these  powers  Involve 
the  exercise  of  discretion,  they  attach  to  the 
office,  being  connected  with  the  manage- 
ment of  the  trust  estate,  and  pass  w^ith  the 
title  to  a  subsequent  trustee.  They  are  to 
be  distinguished  from  such  special  powers 
as  lie  in  the  personal  confidence  of  the  trus- 
tee named  by  the  creator  of  the  trust.  The 
question  is  one  of  intention,  to  be  ascertain- 
ed from  tlie  nature  and  objects  of  the  trust. 
Trust  Co.  V.  Sutro,  75  Md.  361,  365.  The 
doctrine  is  founded  on  reason  and  ancient 
authority  that  a  discretion  vested  in  the 
original   trustee  cannot  be  exercised  by  the 


court  or  by  a  new  trustee;  for  example,  a 
discretion  to  settle  a  fund  upon  marriage 
with  the  trustee's  consent  {Clarke  v.  Parker, 
19  Ves.  1),  or  to  pay  over  the  income  when 
the  cestui's  conduct  should  be  satisfactory 
to  the  trustees  (Walker  v.  Walker,  5  Madd. 
424.  See,  also,  Cochran  v.  Paris,  11  Grat. 
[Va.]  348,  356),  or  to  pay  an  annuity  unless 
circumstances  render  it  inexpedient  (French 
V.  Davidson,  3  Madd.  396),  or  to  increase  an 
annuity  in  the  trustees'  discretion  (Hull  v. 
Hull,  24  N.  T.  647).  E'er  a  similar  reason 
a  discretionary  "power"  not  coupled  with  a 
duty,  can  be  exercised  only  by  the  donee  of 
the  power.  Coleman  v.  Beach,  97  N.  T.  645. 
A  trust  solely  upon  personal  discretion 
terminates  upon  the  death  of  the  trustee. 
Gambell  v.  Trippe,  75  Md.  252,  32  Am.  St. 
Rep.  388;  Security  Co.  v.  Snow,  70  Conn.  288, 
66  Am.  St.  Rep.  107.  Unless  the  discretion 
is  expressly  delegated,  as  e.  g.,  to  trustees 
"or  their  successors"  (Lorings  v.  Marsh,  6 
Wall.  [U.  S.]  337,  353,  IS  Law.  Ed.  802),  or  to 
"whoever  shall  execute"  a  will  (Royce  v. 
Adams,  123  N.  Y.  402),  or  to  the  "trustees 
tor  the  time  being"  <Bartley  v.  Hartley,  3 
Drew.  384).  So  a  trust  to  pay  so  much  of 
the  income  and  principal  as  the  trustee 
should  deem  expedient,  if  ever,  terminates 
upon  the  trustee's  death,  and  there  being  no 
intention  that  the  cestui  should  of  neces- 
sity ultimately  receive  the  entire  fund,  and 
no  gift  over,  the  testator  died  intestate  as 
to  the  trust  fund.  Benedict  v.  Dnnning,  110 
App.  Div.  [N.  Y.]  303;  Hadley  v.  Hadley, 
147  Ind.  423  in  accord. — From  6  Columbia  L. 
R.   348. 

63.  In  re  Wilkin  [N.  Y.]  75  N.  E.  1105. 
As  to  amount  necessary  for  education  and 
maintenance  of  children  of  testator.  Robin- 
son V.   Bonaparte   [Md.]    61  A.   212. 

64.  See  4  C.  L.  1744. 

65.  Stephenson  v.  Norris  [Wis.]  107  N.  "W 
343. 

66.  Worcester  City  Missionary  Soc.  v. 
Memorial  Church,  186  Mass.  631,  72  N.  E    71 

67.  See  4  C.  D.   1744. 

68.  W^inder  v.   Nock   tVa.]    62   S.   E.    561. 

69.  Buying  and  running  a  farm  held 
improper.  Wieters  v.  Hart  [N.  J.  Eq  ]  63 
A.    241. 

70.  W^liere   •will   made    same    persons    ex- 
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of  himseli  and  beneficiaries  is  a  "borrower"  or  "debtor"  within  the  meaning^  of  usury 
laws.'^'-  Adding  the  word  "trustee"  to  one's  name  in  signing  a  confract  without 
designating  the  beneficiary  renders  one  liable  personally  and  as  trustee.'^ 

Delivery  of  control  to  hcneficiary.''^ — Where  the  trustees  in  accordance  with  the 
provisions  of  the  declaration  of  trust  convey  to  part  of  the  beneficiaries  their  undi- 
vided interests,  the  trustees  and  such  beneficiaries  hold  as  tenants  in  common,'*  and 
thereafter  the  trustees  or  either  of  the  grantees  are  entitled  to  ask  for  partition.'"' 

Estoppel  of  beneficiaries  to  question  actsJ"^ — Free  and  voluntary"  acquiescence 
of  a  beneficiary  in  the  wrongful  application  of  a  trust  fund  releases  the  trustee  and 
his  bondsmen  from  liability  to  the  beneficiary.'*  Except  in  the  case  of  fraud  or 
breach  of  trust,'"  the  beneficiary  cannot  accept  and  retain  the  benefit  of  the  trustee- 
ship and  at  the  same  time  repudiate  the  powers  and  title  under  which  it  was  held  and 
acts  done  thereunder.*" 

(§  8)  D.  Creation  of  charges,  mortgage  and  lease  of  estate?^ — ^Advances 
made  to  meet  the  expenses  of  the  trust  are  in  the  nature  of  debts  of  the  trustee,^^  and 
the  latter  has  implied  power  to  pay  the  same.** 

Power  to  lease.^*' — ^The  exercise  of  a  power  to  lease  must  be  reasonable.*" 

Mortgages.^^ — As  a  general  rule  where  necessary  for  the  preservation  of  the  es- 
tate the  trustee  may  mortgage  the  property.*'  The  power  is  frequently  expressly 
given,**  and  a  power  to  "take  charge  of,  manage  and  control"  property  includes  power 
to  mortgage,**  but  not  so  as  to  a  power  to  sell  and  convey  real  estate.""  A  trustee 
being  authorized  to  execute  mortgages  to  pay  off  incumbrances,  such  mortgages  may 


ecutors  and  trustees,  and  residuary  estate 
was  devised  to  trustees,  held  a  loan  of  tlie 
residuary  estate  was  the  act  of  the  parties 
as  trustees.  Vohmann  v.  Michel.  109  App. 
Div.  659.  96  N.  T.  S.  309. 

71.  Earle  v.  Owings    [S.  C]    51  S.  E.   980. 

72.  Kidney  v.  Beemer,  27  Pa.  Super.  Ct. 
558.  See  Contracts,  5  C.  L.  664;  Negotiable 
Instruments,    6    C.   L.    777,   etc. 

75.  See    4    C.    L.    1745. 

74,  75.     Paine  v.  Sackett  [R.  I.]   61  A.  753. 

76.  See  4  C.  L.  1745. 

77.  Where  will  and  judgment  of  bene- 
ficiary were  dominated  by  the  trustee  held 
consent  by  beneficiary  did  not  work  an  es- 
toppel as  to  improper  investments.  "R'ieters 
V.   Hart   [N.    J.   Eq.]    63   A.    241. 

78.  Estate  of  Koehnken,  6  Ohio  C.  C.  (N. 
S.)    359. 

79.  Kessler  &  Co.  v.  Ensley  Co.,  141  F. 
130. 

80.  Corporation  deeding  property  to  trus- 
tees to  pay  debts,  allowing  trustees  to  sell 
property,  and  with  full  knowledge  of  the  sales 
accepting  deeds  to  the  remainder  of  the 
property  cannot  deny  the  title  or  authority 
of  the  trustees.  Kessler  &  Co.  v.  Ensley 
Co..    141    F'.    130. 

81.  See    4    C.    L.    1745. 

82.  83.  Bartholomew  v.  Guthrie  [Kan.j  81 
P.  .491. 

84.  See  4  C.  L.  1745. 

85.  Ninety-nine  year  lease  held  valid, 
though  persons  not  in  esse  might  upon  the 
happening  of  certain  contingencies  become 
interested  in  the  premises.  Denegre  v. 
■Walker,    114    111.    App.    234. 

80.      See   4   C.   L.    1746.  .,,..,* 

87  Where  trustees  were  authorized  to 
do  a"ll  things  necessary  for  the  proper  care 
of  the  property  and  given  all  necessary  pow- 


ers to  accomplish  the  objects  of  the  trtist, 
held  they  had  authority  to  mortgage  the 
trust  estate  to  secure  money  advanced  to 
make  a  settlement  with  contestants  of  the 
will  creating  the  trust,  where  an  adjudi- 
cation of  invalidity  would  result  in  the 
beneficiaries  of  the  trust  receiving  nothing. 
Fidelity  Trust  Co.  v.  Hawkins  CKy.J  90  S. 
W.  249.  Where  land  subject  to  a  Judgment 
lien  is  conveyed  to  one  In  trust  for  herself 
and  another  and  the  trustee  mortgages  the 
land  to  secure  money  to  redeem  from  an 
ex'ecution  sale  under  the  Judgment,  the  in- 
terest of  the  beneficiary  other  than  the  trus- 
tee is  subject  to  its  proportionate  share  of 
the  mortgage.  Hentig  v.  Williams  [Cal. 
App.]    82   P.    546. 

88.  Trust  deed  authorizing  trustee  to 
borrow  money,  execute  notes  and  mortgage 
property  to  pay  incumbrances,  held  he  had 
power  to  mortgage  part  of  the  property 
direct  to  an  incumbrancer  to  pay  oft  the  lat- 
ter's  incumbrance.  Kipp  v.  O'Melveny  [Cal. 
App.]   83  P.   264. 

SO.     Ely    V.    Pike,    115    111.    App.    284. 

no.  Mansfield  v.  Wardlow  [Tex.  Civ.  App.] 
14  Tex.  Ct.  Rep.  928,  91  S.  W.  859.  A  holder 
of  land  certificates  executed  an  instrument 
which  recited  that  a  third  person  had  fur- 
nished money  witli  which  to  buy  the  land 
and  which  stipulated  that  the  patents  should 
issue  in  the  name  of  the  holder,  and  that 
when  the  land  had  been  sold  on  terms  ac- 
ceptable to  the  third  person  the  holder 
should  execute  a  deed  and  deliver  it  to 
the  third  person,  who  should  collect  the 
money  on  the  sale  and  reimburse  himself 
for  the  amount  advanced,  held  not  entitled 
to  mortgage  the  land  when  the  patents 
were    received.     Id. 
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be  made  direct  to  the  incumbrancers."^  An  unauthorized  mortgage  given  by  a  trus- 
tee is  valid  as  to  his  individual  interest  in  the  property.'"' 

Application  of  proceeds.^^ — Wliere  the  creator  of  the  trust  confides  the  applica- 
tion of  the  money  to  the  discretion  of  the  trustee,  the  mortgagee  need  not  see  to  its 
application.'* 

(§8)  E.  Sale  of  trust  property.^^— The  right  of  the  trustee  to  .sell  the  prop- 
erty depends  upon  the  intention  of  the  settlor,""  the  legal  presumption  being  against 
the  power."'  A  power  to  divide  has  been  held  to  include  a  power  to  sell.""  If  a 
trustee  being  clothed  with  a  power  of  conveying  the  legal  title  by  the  appointment 
and  direction  of  the  eestuis  que  trust,  dies  before  its  execution,  the  power  is  gone.""  A 
mode  of  alienation  being  prescribed  in  the  instrument  it  must  be  followed.^  Where 
the  consent  of  one  of  the  beneficiaries  of  the  trust  to  the  exercise  of  a  power  of  sale 
by  the  trustee  is  required,  it  is  not  necessary  that  such  person  should  join  in  the  deed 
by  the  trustee  or  endorse  thereon  a  written  approval  of  the  sale  and  conveyance; 
but  such  consent  may  be  evidenced  by  a  written  assent  to  the  sale  entered  upon  an 
application  for  leave  to  sell  presented  by  the  trustee  to  the  court.'  A  will  requiring 
a  majority  of  testator's  children  to  sign  a  request  to  sell,  neither  the  trustee  nor  the 
party  to  whom  the  sale  is  to  be  made,  though  children  of  testator,  should  be  counted.'' 
In  New  York  sales  made  by  the  trustees  qualifying  are  valid.*  The  trustee  should 
not  sell  without  notice  to  all  the  beneficiaries.'  A  deed  of  bargain  and  sale  made  by 
a  trustee  as  such,  who  has  no  interest  in  the  premises  conveyed  otherwise  than  as 
trustee,  will  serve  to  execute  a  general  power  of  private  sale  conferred  upon  him  by 
the  trust  deed  though  the  deed  makes  no  reference  to  such  power.®  Wliere  the  trus- 
tees are  also  executors  of  decedent's  property,  and  in  their  capacity  as  trustees  have 
an  absolute  power  of  sale,  the  fact  that  they  signed  the  deed  as  executors,  instead  of 
trustees,  does  not  invalidate  the  sale.'  While  ordinarily  a  court  of  equity  will  give 
its  sanction  to  a  sale  made  by  a  trustee  in  the  exercise  of  a  discretionary  power  con- 
ferred under  a  deed  or  will,^  still  such  sale  must  be  for  the  advantage  and  interest  of 


91.  Kipp  V.  O'Melveny  [Cal.  App.]  83  P. 
264. 

92.  Sternfels    v.    Watson,    139    P.    505. 

93.  See  2  C.  L..  1945,  n.  9. 

94.  Ely  V.    Pike,    115    III.    App.    284. 

95.  See  4  C.  L.  1746.  Sales  to  trustees  or 
to  others  for  him  see  post,  §  11,  Personal 
dealing-s  with  estate. 

96.  Doflson  v.  Ashley  [Md.]  61  A.  299. 
Power  to  sell  and  reinvest  held  to  empower 
trustees  to  sell  the  property  for  the  purpose 
of  reinvestment,  subject  to  the  limitations  of 
the  trust  and  the  approval  of  the  court  under 
whose  jurisdiction  the  estate  was  being  ad- 
ministered.    Bertron  v.  Polk  [Md.]  61  A.  616. 

97.  Sternfels   v.    Watson,    139    F.    505. 

98.  Power  to  divide  held  to  give  power 
to  sell,  though  subsequent  provisions  di- 
rected trustees  to  receive  rents,  profits  and 
income  and  under  certain  contingencies  con- 
vey real  estate,  if  any,  to  certain  persons. 
Varick  v.  Smith  [N.  J.  Eq.]  61  A.  151.  Trust 
to  manage  estate  until  youngest  child  came 
of  age  and  then  divide  it,  held  power  of  sale 
gave  right  to  sell,  after  youngest  child  be- 
came ol  age,  in  order  to  bring  about  a  di- 
vision.    Dodson   v.   Ashley    [Md.]    61    A.    299. 

99.  Cameron  v.  Hicks  [N.  C]  53  S.  E. 
728. 

1.  Where  there  is  a  designation  of  the 
conditions  upon  which  a  trust  estate  is  to 
be  sold,  the  trustee  is  not  authorized  to  con- 


vey any  title  except  in  the  manner  provided 
in  the  trust  instrument.  Mansfield  v.  Ward- 
low  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  928, 
91  S.  W.  859.  Where  life  beneficiary  was 
married  woman  and  deed  provided  that  if 
during-  her  life  "she  shouM  desire  any  or 
all  of  said  property  conveyed  in  fee  or  other- 
wise, to  convey  the  same  according  to  her 
wishes,  she  joining  In  said  conveyance  as 
if  she  were  feme  sole,  though  her  husband 
may  be  living,  held  deed  by  herself  and 
husband  after  death  of  trustee  was  inef- 
fectual to  convey  title.  Cameron  v.  Hicks 
[N.    C]    53    S.    E.    728. 

2.  Dee  v.  Giles   [Ga.]   52  S.  E.  806. 

3.  Frederick  v.  Frederick,  219  111.  568, 
76  N.   E.   866. 

4.  Under  Code  Civ.  Proc.  5  2642,  provid- 
ing that  sales  made  by  the  trustees  quali- 
fying shall  be  valid,  only  one  of  three  trus- 
tees qualifying  he  may  sell  the  property 
thougli  the  will  provides  that  the  act  of  a 
majority  of  the  three  trustees  in  making 
conveyances  should  be  binding.  Draper  v. 
Montgomery,  108  App.  Div.  63,  95  N.  T.  S. 
904. 

5.  Frederick  v.  Frederick,  219  111.  668, 
76    N.    E.    866. 

6.  Lee    V.    Giles    [Ga.]    52    S.    B.    806. 

7.  Philbln  v.  Thurn    [Md.]    63  A.    571. 

8.  Bertron   V.    Polk    [Md.]    61    A.    61S. 
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all  the  parties  under  the  trust  and  the  discretion  reposed  in  the  trustee  must  be  fairly 
and  reasonably  exercised,"  and  a  beneficiary  cannot  have  a  sale  set  aside  in  the  ab- 
sence of  a  showing  of  fraud  or  collusion,  or  that  the  property  did  not  sell  for  its  true 
value.^"  One  purchasing  at  an  unauthorized  sale  with  knowledge  of  such  fact  holds 
the  property  subject  to  the  trust.^^ 

Application  of  proceeds}^ — The  trust  attaches  to  the  proceeds  of  the  sale.^" 
Purchasers  under  a  discretionary  power  of  sale  are  not  required  to  see  that  the  pro- 
ceeds are  invested  according  to  the  trust.^* 

(§8)  F.  Payments  or  surrender  to  beneficiary}" — Payments  by  the  trustee 
are  frequently  made  discretionary  with  him  and  if  made  in  good  faith  will  be  sus- 
tained.^* Where  trustees  are  vested  with  discretionary  powers  as  to  the  amount  to 
be  apportioned  to  beneficiaries  there  must  be  real  and  substantial  differences  of  sit- 
uation germane  to  the  subject  and  calling  for  difference  in  treatment  to  justify  dis- 
crimination in  amount.^^  To  make  a  valid  decree  for  the  management  and  distribu- 
tion of  the  trust  fund  it  is  not  necessary  that  the  court  should  obtain  jurisdiction  of 
every  person  interested  in  it  by  making  personal  service  upon  each  such  as  would  be 
necessary  for  the  maintenance  of  an  adversary  suit  in  personam.^*  On  the  final  dis- 
tribution of  the  fund  the  probate  court  has  power,  and  it  is  its  duty,  to  correct  errors 
made  in  distributing  other  portions  of  the  fund.^* 

§  9.  Liability  of  trustee  to  estate  and  third  persons.""- — The  trustee"*  and  all 
those  knowingly  aiding  and  assisting  him^"  are  personally  liable  for  all  fraudulent,''^ 
negligent,"*  and  otherwise  improper  conduct  of  the  former.  A  clause  exempting  a 
trustee  from  liability  "for  losses  occurring  without  his  own  willful  default"  merely 


9.  Bertron  v.  Polk  [Md.]  61  A.  616.  Con- 
flrraation  of  a  sale  of  corporate  stock,  re- 
garded as  a  good  investment,  resulting  in 
reduction   of  income   of  estate,   refused.     Id. 

10.  Mason  v.  Mfison,  219  111.  609,  76  N.  B. 
692.  A  clandestine  sale  made  at  a  low 
price  to  one  of  the  beneficiaries  will  be  set 
aside.  Frederick  v.  Frederick,  219  111.  568, 
76  N.  E.  856.  Purchase  by  trustees  at  three- 
fourths  of  appraised  value  held  unsustain- 
able. Johnson  v.  Buck  [111.]  77  N.  B.  163. 
Evidence  held  to  show  that  price  obtained 
at  sale  was  adequate.  Winder  v.  Nock  [Va.] 
52  S.  E.  561.  Sales  to  trustees  or  to  others 
for  their  benefit,  see  post,  §  11,  Personal 
dealings  with   estate. 

11.  So  held  as  to  a  purchaser  at  a  private 
sale  of  corporate  stock  belonging  to  a  trust 
estate,  with  knowledge  of  the  order  of  the 
court  directing  the  sale  of  the  stock  at  the 
highest  market  price  obtainable  on  a  pub- 
lic stock  exchange.  Safe  Deposit  &  Trust 
Co.  V.  Cahn   [Md.]    62  A.  819. 

12.  See  4  C.  L.  1747. 

15.  United  States  v.  Thurston  County  [C. 
C.   A.]    143    F.    287,    rvg.    140    F.    456. 

14.  Life  tenant  selling  estate.  Whitfield 
V    Burke   [Miss.]   38  So.   550. 

16.  See   4    C.   L.    1748. 

16.  Where  a  will  creating  a  trust  author- 
izes the  trustee  to  invest  the  trust  fund 
and  to  pay  the  same  over,  together  with  tne 
Increase  thereof,  to  a  son  of  testator,  or  to 
his  wife  or  children,  at  such  times  and  in 
such  sums  and  in  such  manner  as  the  exec- 
utor as  trustee  may  deem  best,  the  trustee, 
acting  In  good  faith,  is  entitled  to  pay  any 
part  of  the  principal  trust  fund  to  testator's 
son    but  should  be  charged  for  any  payment 


made    by    him    in    bad    faith.     In    re    Wilkin 
[N.   T.]    75   N.    E.    1105. 

17.  Among  beneficiaries  whose  circum* 
stances  are  substantially  *the  same  there 
can  be  no  just  discrimination.  Stephenson 
V.   Norris    [Wis.]    107   N.   W.    343. 

18.  Minot  V.  Purrington  [Mass.]  77  N.  E. 
630.  Where  one  of  the  beneficiaries  died 
leaving  a  son  and  a  husband,  and  the  son 
died  the  year  after  his  mother  and  the  fath- 
er subsequently  died,  held  personal  service 
on  administrator  of  father  in  connection 
with  general  publication  gave  the  court 
jurisdiction.     Id. 

10.  Minot  V.  Purrington  [Mass.]  77  N. 
B.    630. 

20.  See    4    C.    L.    1748. 

21.  Chaves   v.    Myer    [N.    M.]    85   P.    233. 

22.  All  persons  who  knowingly  take  part 
or  aid  in  committing  a  breach  of  trust  are 
responsible  for  the  money  thus  withdrawn 
from  the  trust  estate  and  they  may  be  com- 
pelled to  replace  the  fund  which  they  have 
been  instrumental  in  diverting.  Safe  De- 
posit &  Trust  Co.  V.  Cahn  [Md.]  62  A.  819. 
A  person  abetting  a  defaulting  trustee  be- 
comes, by  participation  In  the  breach  of 
trust,  a  trustee  and  amenable  to  the  juris- 
diction of  a  court  of  equity  in  a  suit  by  a 
substituted    trustee.     Id. 

23.  Trustee  fraudulently  investing  trust 
funds  he  Is  personally  liable  therefor. 
Chaves   v.   Myer   [N.   M.]    85   P.    233. 

24.  Every  violation  by  a  trustee  of  a 
duty  which  equity  lays  upon  him.  whether 
willful  and  fraudulent  or  done  through  neg- 
ligence, or  arising  through  mere  oversight 
or  forgetfulness,  is  a  breach  of  trust.     Safe 
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protects  him  from  lo^es  ocGTirring  throifgh  his  carelessness  or  bail  judgment,  -  and  lie 
is  liable  for  knowingly  penmtting  a  eo-trnstee  to  misappropriate  the  funds  of  the 
estate-=^  A  trustee  refnsing  to  perform  lunless  paid  a  certain  snm,  a  payment  «> 
made  can  be  avoided"  Tipcm  the  trustee  being  put  Ik  statu  quo/*  or  upon  the  benefit 
to  be  derived  by  him  from  the  trust  agreement-  being  shown.^*  Equity  wiU  enforce  a 
trust  against  the  executor  of  a  deceased' trustee.*"  The  estate  of  a  trustee  who  has 
failed  to  account  for  an  investment  in  real  estate  will  be  held  liable  in  the  sum  orig- 
inally realized  therefrom,  where  that  sum  is  definitely  fixed  and  it  is  impossible  to 
determine  with  precision  the  ultimate  fate  of  the  investment."^  The  fact  that  a  sub- 
stituted trustee  holds  the  legal  title  to  the  trust  estate  smd  that  he  seeks  to  recover 
money  due  the  trust  estate  does  not  deprive  equi%  of  jurisdiction  to  compel  restora- 
tion, for  the  primary  interest  to  be  maintained  is  essentially  equitable.*^ 

§  10.     LiaMUtff  (m  irusiee's  hond.^ 

§  11.  Personal  dealings  with  estate.^ — To  be  snstainable,  personal  dealings  by 
the  trustee  with  the  estate  must  be  fair  and  free  from  fraud/^  such  dealings  being 
voidable  at  the  election  of  the  beneficiary^"  if  he  exercises  the  right  with  reasonable 
diligence."  The  trustee  is  liable  for  all  profits  made  in  the  transaction.^*  Unless 
permission  is  given  by  the  court,^°  sales  to  the  trustee  or  to  others  upon  a  secret 
arrangement  for  his  benefit,  or  by  him  after  he  thus  gets  title,  to  purchasers  with 
notice,  or  to  his  wife  or  relations,  at  a  less  price  than  he  could  have  obtained  from 
other  buyers,  are  voidable  at  the  election  of  the  cestuis  que  trust.*"  They  may  resort 
to  a  court  of  equity  either  to  compel  a  reconveyance  upon  payment  of  the  purchase 
price,  or  to  require  the  property  to  be  resold,  or  upon  their  affirmation  of  the  sale,  if 
the  trustee  has  sold  it  in  excess  of  the  price  paid  by  him,  he  must  account  for  the 
proceeds,  or  if  unsold,  they  may  charge  him  in  his  account  for  its  actual  value  at  the 
time  of  sale.^^  It  is  not  essential  that  the  sales  be  by  the  trustee.*^  The  duty  not 
to  deal  with  trust  property  ceases  on  termination  of  the  trust.*" 

§  12.     Actions  and  controversies  hy  and  against  trustees.^*— V\\e  trustee  and 


Deposit  &  Trust  Co.  v.  Cahn  [Md.]  62  A. 
819. 

25,  26.  In  re  Mallon's  Estate,  110  App.  Oiv. 
61,   97  N.  T.   S.   23. 

27,  28,  20.  Teeter  v.  VeitcTi  [IST.  J.  Eq.] 
CI    A.    14. 

30.  Austin  V.'  Wilcoxson  [Cal.]  S4  P.  417. 
Where  a  husband  took  the  proceeds  of 
his  wife's  property  under  an  ag'reement  to 
hold  it  in  trust  for  her,  she  was,  on  his  de- 
cease, entitled  to  the  trust  fund  from  the 
residue  of  his  estate  after  the  payment  of 
his  debts.  Bohannon  v.  Bohannon's  Adm'x 
[Ky.]  93  S.  W.  b97,  citing-  Long  v.  Deposit 
Bank,  28  Ky.  L,.  R.  918,  90  S.  W.  961.  A 
claim  against  the  estate  of  a  trustee  for 
trust  funds  is  of  the  sixth  class.  Jarrett 
V.  Johnson,  216  111.  212.  74  N.  E.  756.  afg. 
116  III.  App.  692.  An  infant's  claim  against 
a  constrvictive  trustee  holding  a  fund  for 
his  benefit,  is  not  a  preferred  claim  against 
the  trustee's  estate.  Pope  v.  Prince's  Adm'r 
[Va.]    52   S.   B.    1009. 

31.  Darlington  v.  Turner,  202  U.  S.  195,  50 
Law.  Ed. ,  ryg.  24  App.  D.  C.  573. 

32.  Safe  Deposit  &  Trust  Co.  v.  Cahn 
[Md.]   62  A.  819. 

SSi.     See    4    C.    L.    1749. 

S4.     See   4   C.   L.   1750. 

35.  Purchase  by  trustees  at  three-fourths 
of  appraised  value  held  unsustainable.  John- 
son y.  Buck   [111.]   77   N.   E.   163. 


38.  Skelding  v.  Dean  [Mich.]  12  Del.  Leg. 
N.   364,   104   N.   W.   410. 

37.  Beneficiaries,  adults,  having  consented 
to  transaction  at  the  time  thereof,  held  four 
years  delay,  the  trustee  dying  In  the  mean- 
time, would  bar  di^afhrmance.  Skelding  v. 
Dean  [Mich.]  12  Det.  Leg.  N.  364,  104  N. 
W.    410. 

38.  Where  trustee  because  of  his  position 
as  trustee  was  enabled  to  purchase  certain 
stock,  held  he  must  account  for  the  profits 
thereof.  Jarrett  v.  Johnson,  216  111.  212,  74 
N.    E.    756.    afg.    116    111.    App.    592. 

31).  Hayes  v.  Hall,  1S8  Mass.  510,  74  N. 
E.    935. 

40.  Hayes  v.  Hall,  188  Mass.  510.  74  N. 
B.  935.  -  Where  trustee  procured  third  per- 
son to  buy  for  the  trustee's  wife,  evidence 
held  insufficient  to  show  breach  of  trust.  Id. 
Purchase  by  trustees  at  three-fourths  ap- 
praised value  held  unsustainable.  Johnson 
V.    Buck    [111.]    77    N.    E.    163. 

41.  Hayes  v.  Hall,  ISS  Mass.  510,  74  N. 
B.    935. 

42.  Where  one  of  the  assets  of  the  estate 
was  a  second  mortgage,  held  purchase  at 
foreclosure  sale  of  first  mortgage  was 
wrongful.  Hayes  v.  Hall,  188  Mass.  510, 
74   N.    E.    935. 

43.  Marquam    v.    Boss    [Or.]    S3    P.    852. 
44;     See  i  C.  L.  1750. 
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beoeficiary  may  unite  in  bringing  an  action,*'*  though  the  latter  is  not  generally 
deemed  a  necessary  party.*"  A  foreign  trustee  may  sue  to  recover  any  part  of  the 
trij;^  ratate,*'  and  an  additional  title  of  executors  may  be  disregarded.**  Where  an 
action  i?  prosecuted  against  defendants  as  trustees,  the  court  has  power  to  turn  the 
action  into  one  against  them  individually;*®  in  such  case  the  summons,  as  well  as  the 
complaint,  should  be  amended.^"  In  a  suit  by  the  trustee  against  a  third  party,  an 
allegation  that  plaintiff  has  taken  title  in  himself  for  the  benefit  of  another  is  suffi- 
cient*^ Where  plaintiff  makes  a  trustee  a  party  as  such  and  alleges  that  he  is  inter- 
ested in  the  subject  of  the  action,  it  is  within  the  discretion  of  the  court,  on  its  own 
motion,  to  require  liim  to  answer  for  the  j)rotection  of  his  beneficiary.'*-  Failure  of 
the  record  to  show  that  the  trustees  have  given  bonds,  will  not  defeat  an  action  by 
them.'* 

§  13.  Compensation  and  expenses}^ — A  testamentary  trustee  is  a  devisee 
under  the  will'*'*  and  though  he  may  not  deal  "n-ith  the  property  as  fully  as  he  may 
after  dietribution  he  is  entitled  to  compensation  for  necessary  services  and  expenses 
rendered  before  distribution.^"  Trustees  are  entitled  to  commissions  on  money  bor- 
rowed on  a  mortgage  and  beneficially  expended  in  restoring  burned  property."*^  The 
Cjuestion  of  what  is  reasonable  compensation  to  trustees  depends  largely  upon  the  cir- 
cumstances of  each  particular  case  and  cannot  be  determined  by  any  inflexible  rule.*' 
While  in  practice  it  is  usually  claimed  and  awarded  as  a  commission,  the  rate  is  not 
determined  by  any  established  rule.'*"  It  may  be  graduated  according  to  the  respon- 
sibility incurred,  the  amount  of  the  estate,  and  the  extent  of  the  services  necessarily 
perfoTmed.*"  When  an  agreement  creating  an  express  trust  provides  that  the  trus- 
tee shall  be  compensated  and  fixes  the  compensation,  if,  by  an  express  agreement,  new 
duties  are  required  to  be  performed  by  the  trustee  different  in  their  nature  from  suet 
as  were  required  of  him  under  the  original  agreement,  a  court  of  equity  may  allow 
reasonable  compensation  for  the  performance  of  such  duties."^  Unless  he  voluntarilj 
maies  good  die  losses  resulting,"'  a  trustee  forfeits  his  right  to  compensation  by  mis- 


45.     Mallory  v.   Thomas    [Kan.]    81  P.   19-4. 

4G.  See  ante  §  6  subd.  Representation  of 
beneficiary  by  trustee. 

4r.  Bateman  v.  Hunt;  46  Misc.  346,  94  N. 
Y.  S.  861,  Allegation  tbat  claim  In  suit 
passed  to  plaintiff  as  part  of  a  trust  estate 
under  th«  will  ot  his  testator  held  sufficient. 
Id. 

48.  Bateman  v.  Hunt,  46  Misc.  346,  94  N. 
Y.   &   861. 

4»,  50.  Southaek  v.  Gleason,  98  N.  T.  S. 
859. 

51.     Mallory   v.    Thomas   IKan.]    SI   P.    194. 

32.  Kaylor  v.   Hiller    [S.   C]    52   S.   E.    120. 

33.  Action  on  a  lease  held  by  testator. 
Missouri  &  I.  Coal  Co.  v.  Eeichert,  119  111. 
App.  148. 

54.  See   4  C.   L.   1751. 

55.  In  re  O'Connor's  Estate  [Cal.  App.] 
84  P.   317. 

58.  Attorney's  fees  in  procuring  distribu- 
tion. In  re  O'Connor's  Estate  tCal.  App.] 
84    P.    317. 

ST.  Wh«re  transaction  was  an  exercise  of 
good  .judgment  and  its  results  were  greatly 
beneficial  to  the  estate.  Gelbach's  Estate, 
29  Pa.   Super.   Ct.   446. 

58.  TjdbaU's  Estate,  29  Pa.  Super.  Ct.  363. 
A  charge  of  S  per  cent  for  collecting  rents 
in  addition  to  6  per  cent  paid  real  estate 
agent    for    collecting    same    rent,    sustained 

6  Curr.  I,. — 111. 


where  realty  consisted  of  40  different  prop- 
erties all  old  and  out  of  repair.  Gelbaoh'i 
Estate,  29  Pa.  Super.  Ct.  446.  $200  com 
missions  and  $200  counsel  fee  held  sufflcien 
for  tlie  mere  a^t  of  executing  deeds  unde 
a  decree  ot  the  conrt  to  the  persons  er 
titled  to  the  corpus  of  the  estate.  Ti<3 
ball's  Estate,  29  Pa.  Super.  Ct  363,  Thre 
times  the  statutory  commissions  being  a! 
lowed  held  proper  to  refuse  further  core 
pensation.  Herron  v.  Comstock  [C.  C.  A 
139  P.  370.  Where  property  was  sold  fc 
$4,000  commission  of  2Vz  per  cent  held  proj 
er.      Jone.";  v.  Day  [Md.]    62  A.  364. 

5».     Tidball's  Estate,  29  Pa.  Super.  Ct.  36 

60.  Tidball's  Estate,  29  Pa.  Super.  Ct.  36 
A  will  charging  the  estate  with  tlie  paymei 
of  such  reasonable  compensation  to  tb 
trustees  as  they  should  deem  just  and  proi 
er  according  to  the  time  and  attention  the 
might  severally  devote  to  the  affairs  of  tl: 
estate,  only  entitles  them  to  such  compensa 
tion  as  the  law  itself  would  allow  or  tt 
court  deem  reasonable.  Compiler  v.  Browr 
ing,   219   111.   429,   76  N.   E.   678. 

61.  Jarrett  v.  Johnson,  216  111.  212,  74  I 
E.  756. 

08.  Where  a  trustee  has  voluntarily  mac 
good  whatever  loss  has  occurred  in  the  ii 
vestment  of  a  trust  fund,  and  had  regi 
larly   paid    the    whole    income   to   the    beni 
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management,  and  this  is  especially  true  where  the  mismanagement  creates  the  neces- 
sity for  the  services  for  whiqh  compensation  is  claimed."^  Failure  to  claim  commis- 
sions at  a  proper  time  will  not  be  deemed  a  waiver  of  the  right  thereto  where  at  the 
time  of  accounting  the  trustee  has  sufficient  accrued  income  in  his  hands  to  pay  his 
commissions  and  the  failure  to  claim  them  at  the  proper  time  wa«  due  to  the  fact 
that  he  did  not  know  he  was  entitled  to  them."  The  time  when  the  trust  is  to  be 
terminated  is  a  proper  time  for  determining  the  value  of  the  services."'''  Commis- 
sions being  compensation  are  not  allowable  until  the  services  for  which  they  are  given 
are  performed/"  the  general  rule  being  that  they  are  not  earned  until  an  accounting 
is  had  and  an  allowance  made,*'  though  this  rule  has  been  changed  by  statute  in  some 
states."*  Where  a  federal  court  has  taken  jurisdiction  of  the  settlement  and  distribu- 
tion of  a  trust  in  a  suit  by  a  beneiiciary,  it  also  aequii-es  jurisdiction  to  fix  the  com- 
pensation of  the  trustee."" 

The  expenses  of  administration  are  a  proper  charge  on  the  entire  estate.'" 
Attorney's  fees  and  expenses.'''^ — Litigation  being  necessary,  reasonable  counsel 
fees  may  be  allowed/^  but  the  expenses  of  adverse  litigation  are  not  a  charge  against 
the  estate."  The  cost  of  litigation,  including  attorney's  fees,  arising  in  connection 
with  the  administration  of  the  trust,  should  first  be  charged  against  surplus  income 
arising  after  the  purpose  of  the  trust  has  been  fulfilled.'*  As  a  general  rule  tlie  court 
has  no  power  to  allow  and  tax  as  costs  the  fees  of  the  solicitor  of  the  beneficiary.''' 


flciary  on  semi-annual  rests  as  provided  in 
the  will,  he  could  not  be  deprived  of  commis- 
sions because  of  alleged  mismanagement 
causing  such  loss.  In  re  Haskin,  97  N.  T. 
S.    827,    rvg.    49  Misc.    177,   98   N.   Y.   S.    926. 

63.  A  trustee  whose  unexplained  failure 
to  collect  rents  from  trust  property  and  ap- 
ply them  and  other  trust  funds  actually  col- 
lected by  him  on  a  note  executed  by  hi* 
cestui  que  trust  resulted  in  its  nonpayment 
at  maturity,  cannot  recover  charges  against 
the  maker  of  the  note  to  which  under  a 
contract  the  trustee  became  entitled  on  the 
nonpayment  of  such  note  Smith  &  Zimmer 
Co.  V.  Jacobson    [Minn.]    107  N.  W.   166. 

64.  In  re  Haskin,  97  N.  Y.  S.  827,  rvg, 
49   Misc.    177,   98   N.   Y.    S.    926. 

65.  Paine  v.  Sackett  [R.  I.]  61  A.  753. 
Claim  held  not  barred  by  limitations  while 
trustee    was    acting    as    such.     Id. 

66.  Commissions  to  a  trustee  holding;  se- 
curities to  secure  debeutures  ot  an  insolvent 
corporntlon  are  given  as  compensation,  not 
only  for  the  collection  of  such  securities, 
but  for  the  distribution  of  the  proceeds,  and 
win  not  be  allowed  on  sums  collected  and 
remaining'  in  the  hands  of  the  trustee  until 
their  distribution.  Girard  Trust  Co.  v.  Mc- 
Kinley-Lanning  Loan  &  Trust  Co.,  143  P. 
365. 

67.  Conger  v.  Conger,  105  App.  Div.  589, 
94  N.  Y.  S.  547,  rvg.  99  App.  Div.  625,  93  N. 
Y.  S.  1151  on  this  point.  Where  the  account 
of  a  trustee  as  presented  and  settled  shows 
no  annual  settlements,  and,  though  a  tran- 
script of  his  book  entries  was  rendered  the 
cestui  que  trust  yearly,  no  balan.ce  was 
struck,  and  neither  party  regarded  the  settle- 
ments as  final,  or  as  an  annual  settlement, 
the  trustee  was  entitled  to  commissions 
not  on  annual  rests,  but  on  the  total  amount 
received    and    paid    out.     Id. 

68.  Under  Code  Civ.  Proc.  |  3320,  as 
amended,    where    specific    pers>«2il    property 


lias  been  given  to  trustees,  in  trust  to  re- 
ceive the  rents  and  profits  for  the  benefit 
of  a  life  beneficiary,  and  such  securities  are 
received  and  held  by  the  trustees,  the  trus- 
tees are  entitled  to  one-half  commissions 
for  receiving  it,  immediately  upon  the  re- 
ceipt of  the  property,  out  of  the  corpus  of 
the  estate.  Bobertson  v.  De  Brulatour,  98 
N.    Y.    S.    15. 

69.  Is  not  bound  by  intervening  orders 
of  the  probate  court  of  the  state  in  which 
administration  of  the  will  creating  the  trust 
has  been  granted.  Herron  v.  Comstock  [C. 
C.   A.]    139    F.    370. 

70.  Where  by  agreement  all  but  one  of 
several  trust  funds  have  been  turned  over  to 
the  parties  on  accounting  as  to  the  one  re- 
tained it  will  be  assumed  that  the  trustee 
held  possession  of  the  several  trust  funds 
that  they  might  be  charged  with  their  prop- 
er share  of  administration  expenses.  In  re 
Haskin,  49  Misc.  177,  98  N.  Y.  S.  926.  Case 
reversed  on   other  points   in   97  N.  Y.  S.    827. 

71.  See  4  C.  L.  1752. 

72.  Security  deed.  Mitau  v.  Roddan  [Cal.l 
84  P.   145. 

73.  Where  suit  for  an  accounting  is 
brought  against  the  administrator  of  the 
deceased  trustee  and  is  unsuccessfully  de- 
fended on  the  ground  that  certain  funds  did 
not  belong  to  the  principal  of  the  trust  es- 
tate, the  cost  of  defending  the  suit  should 
not  be  paid  out  of  the  trust  fund.  Billings 
V.    Warren,    216   111.    281,    74   N.    B.    3050. 

74.  Robinson  v.  Bonaparte  [Md.l  61  \. 
212. 

75.  So  held  w^here  beneficiary  sued,  pray- 
ing to  have  the  resignation  of  the '  origin- 
al trustee  accepted  and  a  new  one  appoint- 
ed, the  declaration  of  trust  providing  for 
the  appointment  of  a  ne"w  trustee  **by  a 
court  of  chancery."  Wilson  v.  Clayburgh 
215  111.  50G,   74  N.  B.  799.  ' 
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§  14.  Accounling,  distribution^  and  discharge.''^ — Accounting,  and  not  assump- 
sit, is  generally  the  proper  way  of  obtaining  a  balance  due  from  a  trustee."  The 
right  to  an  accounting  is  not  an  absolute  one,  but  is  based  on  equitable  principles.'* 

Jurisdiction  of  accounting  and  distribution''^  is  in  a  court  of  general  equity  pow- 
ers.*" A  federal  com-t  may  grant  the  relief.*^  Testamentary  trustee  in  a  prelim- 
inary accounting  claiming  an  allowance  for  counsel  fees  in  procuring  distribution, 
the  court  does  not  lose  jurisdiction  of  such  item  by  passing  upon  the  other  items  of 
account  and  declining  such  item  for  an  alleged  lack  of  jurisdiction  to  grant  such 
allowance.*^  The  Ohio  statutes  requiring  trustees  to  account  to  the  probate  court 
do  not  confer  on  such  court  control  over  the  property  itself,  but  only  authority  to 
biennially  settle  the  trustee's  accounts,'^  consequently  such  jurisdiction  does  not  at- 
tach where  the  subject-matter  of  the  trust  has  been  drawn  into  the  possession  and 
control  of  a  Federal  court  by  the  filing  of  a  bill  for  settlement  and  distribution  by 
one  of  the  beneficiaries  of  the  trust.** 

InteresP'^  is  properly  allowed  where  it  appears  that  the  judgment  is  for  money 
received  by  the  defendant  for  the  use  of  another  and  retained  by  him  without  the 
owner's  knowledge.**  Mesne  profits,  or  rental  value,  does  not  ordinarily  bear  in- 
terest, at  least  until  it  becomes  a  liquidated  sum.*' 

Credits  and  charges.^^ — The  trustee  improperly  investing  the  fund  is  chargeable 
with  the  entire  amount  and  interest  less  proper  credits  for  the  property  actually  pur- 
chased, permanent  improvements  thereon,  etc.*"  A  trustee  is  chargeable  with 
rents  and  profits  arising  from  the  fund.""  If  an  agent  or  person  occupying  a 
fiduciary  relation  toward  an  owner  of  property  buys  it  in  at  a  judicial  sale,  he  is 
chargeable  with  the  reasonable  rental  value  of  the  iwoperty.""^    A  trustee  cannot  en- 


7«.     See    4    C.    L,.    1752. 

77.  So  held  where  four  persons  contrib- 
uted unequally  to  the  trust  fund  but  were 
to  share  equally  in  the  profits.  Burton  v. 
Trainer.   27  Pa.   Super.  Ct.   626. 

78.  Children  to  whom  their  mother  con- 
veyed land  claimed  by  other  children  to 
have  ijeen  purchased  with  trust  funds,  in 
which  all  the  children  were  equally  inter- 
ested, were  not  trustees  of  the  funds  in- 
vested In  the  purchase  of  the  land,  in  such 
sense  as  to  be  under  the  duty  of  making  a 
full  and  accurate  accounting  of  such  funds. 
Webb  V.   Webb   [Iowa]    104  N.  W.    438. 

79.  See  2  C.  D.  1950. 

80.  The  superior  court,  under  its  general 
equity  jurisdiction,  has  authority  to  receive 
and  pass  upon  their  trustee's  accounts  as 
rendered  and  to  make  all  proper  orders  and 
decrees.  Hayes  v.  Hall,  188  Mass.  510,  74 
N.   E.   935. 

81.  Where  the  powers  and  duties  of  ex- 
ecutors and  trustees  under  a  will  are  sever- 
able, and,  prior  to  the  filing  of  a  bill'  in  the 
Federal  court  by  a  beneficiary  under  the 
trust,  the  administration  of  the  personal  es- 
tate by  the  executors  had  ended,  and  nothing 
remained  but  the  management  and  disposi- 
tion of  the  trust  real  estate  remaining  un- 
sold for  the  completion  of  the  trust,  the 
Federal  court  has  jurisdiction  to  decree  an 
accounting  by  the  trustees  and  direct  dis- 
tribution and  settlement  of  the  trust.  Her- 
ron  V.  Comstock    [C.   C.    A.]    139   F.    370. 

82.  In    re    O'Connor's    Estate    [Cal.    App.] 

84  P    317 

83'  Ohio  Rev.  St.  18S2,  §  6328,  construed. 
Herron  v.  Comstock  [C.  C.  A.]   139  F.  370. 


84.  Herron  v.  Comstock  [C.  C.  A.]  189  F. 
370. 

85.  See  4  C.  L.  1753. 

80.  Underwood  v.  Whiteside  County  Bldg. 
&    Loan    Ass'n,    115    111.    App.    387. 

87.  Fricker  v.  Americus  Mfg.  &  Imp.  Co. 
[Ga.]    52   S.   E.   65. 

88.  See   4  C.  L.  1753. 

89.  Where  the  trustee  improperly  invested 
the  fund  in  a  farm  and  thereafter  procured 
the  beneficiary  to  execute  mortgages  on  the 
farm  and  turn  the  proceeds  over  to  him,  he 
was,  on  accounting,  chargeable  with  the  en- 
tire fund  and  interest  from  the  time  it  came 
into  his  hands,  together  with  the  amount  of 
the  mortgages  and  entitled  to  be  credited 
with  the  cost  of  the  farm  and  the  actual 
permanent  improvements  made  thereon,  the 
latter  credit,  however,  to  be  made  as  of  the 
date  when  the  beneficiary  went  into  posses- 
sion of  the  farm;  it  appearing  that  the  trus- 
tee had,  prior  to  that  time,  conducted  the 
business  himself,  and  it  further  appearing 
that  the  business  resulting  in  a  loss,  the 
trustee  was  not  chargeable  with  the  pro- 
ceeds from  the  farm,  nor  entitled  to  credit 
for  moneys  paid  out  in  carrying  on  the 
business.  Wieters  V.  Hart  [N.  J.  Bq.]  63 
A.    241. 

90.  Where  the  naked  legal  title  to  real 
estate  is  held  by  persons  receiving  the  rents 
and  profits  thereof,  the  beneficial  owners  on 
enforcing  the  trust  are  entitled  to  judgment 
for  the  rents  and  profits.  Percival -Porter 
Co.  V.   Oaks   [Iowa]   106  N.  W.  626. 

91.  Fricker  v.  Americus  Mfg.  &  Imp.  Co. 
[Ga.]    52    S.    E.    65. 
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force  any  claim  against  the  trust  property  which  he  purchased  after  Ws  appointment 
as  tmstee."- 

Procedure  on  accounting. ^^ — Only  those  against  whom  relief  is  sought  are  neces- 
sary parties."*  PlaintiS  is  not  hound  by  statements  made  in  reports  and  letters  at- 
tached to  the  complaint  to  show  the  trust  relation.""  The  cause  of  action  relating 
simply  to  money  paid  in  by  plaintiff,  the  complaint  is  not  demurrable  because  asking 
relief  against  defendants  personally  and  as  trustees-'^  The  burden  is  on  the  trustee  to 
siiow  what  he  did  with  the  property  while  in  his  possession  or  charge."  The  suffi- 
ciency of  objections  to"  raise  specific  questions/^  and  the  effect  of  specific  statements 
by  the  trustee,""  are  shown  in  the  notes. 

Costs  and  appellate  expenses} — An  extra  allowance  of  costs  may  be  allowed  the 
trustee.^  The  beneficiaries  being  divided  into  groups  litigating  against  each  other, 
an  extra  allowance  of  costs  to  them  out  of  the  estate  is  improper.^ 

Decreed — A  decree  upon  an  accounting  approving  investments  binds  all  parties 
to  the  proceeding  even  though  the  investment  be  unauthorized  by  law.""  A  beneficiary 
assenting  to  a  proposed  plan  of  distribution  and  to  its  being  embodied  in  the  final 
account,  and  such  final  account  being  allowed  by  the  probate  court,  it  will  be  tc- 
garded  as  a  final  settlement  not  only  of  matters  appearing  on  the  face  of  the  account," 
"but  also  of  those  matters  of  which  the  beneficiary  in  the  exercise  of  reasonable  dili- 
gence could  have  known.'' 

§  15.  Establishment  and  enforcement  of  trvst  and  remedies  of  beneficiary.  A. 
Express  trusts.  Jurisdiction.^ — The  enforcement  of  a  trust  in  equity  has  in  contem- 
j)lation  the  terms,  conduct,  and  management  of  the  trust,  the  settlement  of  the  trus- 
tee's accounts,  compensation  to  the  trustee,  the  order  of  payment  over  and  his  dis- 
charge from  his  trusteeship." 

Laches,  limitations,  and  estoppel.^" — Laches  may  be  invoked  against  an  express 
trust.^^  Limitations  do  not  run  against  the  beneficiary  of  an  express  trust  until 
repudiation.^- 


92.  So  held  where  administrator,  prior 
to  his  appointment  had  mortgaged'  proper- 
ty with  hl9  intestate  and  after  appointment 
borrowed  money  and  purchased  mortgage. 
Smith    V.    Goethe,    147    Cal.    725,    82   P.    3S4. 

93.  See  4  C.  L.  1763. 

94.  95,  96,  97.  Biddle  Purchasing  Co.  V. 
Snyder,   109  App.  Div.  679,  96  N.  Y.  S.   356. 

98.  In  a  suit  for  an  accounting,  an  ob- 
jection to  the  allowance  of  compensation  be- 
cause of  improper  conduct  held  to  sufficient- 
ly raise  the  question  whether  trustee  was 
entitled  to  sum  claimed  in  his  account  and 
ciisallowed  by  the  master.  Jarrett  v.  John- 
son, 216  111.  212,  74  N.  E.  756,  afg.  116  111. 
App.   592. 

99.  In  a  suit  for  an  accounting  the  trus- 
tee testifying  that  the  whole  value  of  the 
property  received  was  $1,400  and  in  a  sup- 
plemental statement  charged  himself  with 
euoh  sum  as  realized  from  the  sale  of  ma- 
chinery, and  it  was  shown  that  he  received 
other  property  of  the  value  of  $1,400,  held 
proper  to  charge  h*m  therewith.  Jarrett  v. 
Johnson,  216  111.  212,  74  N.  B.  756,  afg.  116 
111.    App.    592.      . 

1.     See    4    C.    L.    1753. 

a,   3.     Blair   V.    Hampton,    98   N.    Y.    S.    109. 

4.  See  4  C.  L.  1753. 

5.  Certain  beneficiaries  held  not  liable  to 
co-beneflciarieg  for  unauthorized  investments 


of   trustee.     Blair   v.   Hampton,    98   N.    Y.   S. 
109. 

6,  7.  Barker  v.  Ensign  [Mass.]  77  N.  E. 
719. 

8.  See    4    C.    L.    1754. 

9.  Austin  V.  Wilcoxson  tCal.]  84  P.  417. 
Where  a  complaint  alleged  that  a  certain 
person  delivered  to  a  decedent  a  sum  of 
money,  to  be  held  in  trust  for  plaintiff  and 
to  be  paid  plaintiff  at  the  death  of  decedent, 
and  that  defendant  who  was  the  executor, 
had  taken  possession  of  such  sum  of  money 
and  withheld  it,  and  Judgment  was  prayed 
that  defendant  deliver  the  money,  the  ac- 
tion could  not  be  considered  one  in  equity 
to  declare  and  enforce  a  trust.  Id.  See 
ante,  §  13,  Compensation  and  expenses,  and 
§  14,  Accounting,  distribution,  and  discharge; 
also,  see  post,  §  17,  Termination  and  abro- 
gation of  trust. 

10.  See  4  C.  L.  1754.  As  barring  bene- 
ficiary, see  ante,  §  6,  subd.  Representation  of 
beneficiary    by    trustee. 

11.  Kleinclaus  v,  Dutard,  147  Cal.  245,  81 
P.  516.  Thirty-flve  years'  delay,  alleged 
trustee  never  having  recognized  interests  of 
beneficiaries,  held  to  bar  trust,  many  of  the 
beneficiaries  and  the  alleged  trustee  being- 
dead.  Id.  A  complaint,  seeking  to  enforce 
an  express  trust,  which  shows  a  great  lapse 
of  time  without   the   assertion   of  any  claim 
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Parties.^" — The  general  rules  as  to  parties  apply.^*  The  beneficial  owners  may 
sue  to  enforce  the  trust.^"  In  an  action  relating  to  a  trust  deed  in  which  there  is  a 
dispute  between  the  beneficiaries,  the  beneficiaries,  as  well  as  the  trustees,  are  neces- 
sary parties.^° 

Pleadings." — Specific,  definite  facts  showing  the  trust  relation  must  be  plead<- 
ed.^'  The  bill  must  show  that  statutory  requirements  as  to  writing,  signature,  etc., 
have  been  complied  with.^'  The  general  rules  prohibiting  variance  between  the 
pleadings  and  amendments^"  and  the  pleadings  and  proof-^  ^PP^y- 

Evidence.^- — Letters  by  the  grantor  to  the  grantee  of  the  deed  of  trust  being  de- 
livered with  the  deed  and  not  altering,  varying,  or  contradicting  the  terms  thereof, 
may  be  considered.-''  A  claim  filed  in  the  probate  court  by  the  alleged  beneficiary 
showing  merely  a  promise  to  give  the  property  to  him  is  admissible  against  him.'* 

Instructions  must  not  be  misleading.^' 

The  judgment  must  conform  to  the  issues  raised.'* 


and  long  continued  acquiescence  by  plain- 
tiflE  in  acts  of  the  alleged  trustee  hostile  to 
the  claim,  must  state  circumstances  show- 
ing good  faith  and  reasonable  diligence  on 
plaintiff's  part,  excusing  the  delay,  or  it 
will  be  presumed  that  such  circumstances 
do  not  exist.  Id.  "Where  trustee  repeated- 
ly recognized  obligation,  held  30  years'  de- 
lay would  not  bar  right.  Bohannon  v.  Bo- 
hannon's  Adm'x  [Ky.]  92  S.  W.  597.  Thir- 
teen years'  delay  after  repudiation  of  trust 
to  knowledge  of  beneficiary  held  to  bar 
right.  Williams  v.  Woodruff  [Colo.]  85  P. 
90. 

12.  Mullen  V.  Walton  [Ala.]  39  So.  97; 
Elliott  V.  Louisville  [Ky.]  90  S.  W.  990; 
Dawes  V.  Dawes,  116  111.  App.  36.  Where 
by  fraud  of  trustee  nonresident  Infant  bene- 
ficiary was  kept  in  ignorance  of  trust  and 
the  trustee  a  few  years  before  the  action 
wrote  the  beneficiary  that  she  had  lost  all 
the  trust  funds  but  would  make  it  right  In 
her  will.  Mullen  v.  Walton  [Ala.]  39  So.  97. 
Where  trustee  repeatedly  recognized  obli- 
gation held  30  years'  delay  would  not  bal 
right.  Bohannon  v.  Bohannon's  Adm'x  [Ky.] 
92  S.  W.  597. 

13.  See  4  C.  L.   1754. 

14.  Where  lessee  of  railroad  agreed  to 
pay  damages  occasioned  in  operating  the 
road,  held  whether  or  not  income  constituted 
a  trust  fund  to  pay  such  damages  could  not 
be  determined  in  a  suit  to  which  the  lessor 
was  not  a  party.  Huntington  v.  Newport 
News  &  M.  V.  Co.  [Conn.]  61  A.  59.  A  cor- 
poration on  which  a  demand  to  transfer 
shares  of  stock  to  complainant  has  been 
made  and  which  has  refused  ta  comply  with 
the  demand,  is  a  proper  party  defendant  to 
a  bill  to  compel  such  transfer  brought 
against  It  and  a  co-defendant,  who  is  al- 
leged by  the  complainant  to  hold  title  in 
trust  for  him.  Howison  v.  Baird  [Ala.]  40 
So.  94. 

15.  Trustee  to  hold  property  for  a  cor- 
poration; corporation  transferred  its  title  to 
a  trustee  for  complainants,  held  complain- 
ants could  sue  first  trustee.  Teeter  v.  Veitch 
[N.   J.   Eq.]    61   A.   14. 

16.  Security  deed.  Mitau  v.  Koddan  [Cal.] 
84  P.   145. 

17.  See   4  C.  Li.   1755. 

18.  Bill    for   an   accounting   alleging   that 


complainant  delivered  securities  amount- 
ing to  a  sum  stated  to  defendant  "as  trus- 
tee and  depositary  to  hold  and  thereafter 
deliver  and  distribute  the  same  aa  directed 
and  autliorized  by  the  complainant,  and  that 
defendant  received  the  securities  and  ac- 
cepted the  trust  obligations  to  so  deliver  and 
make  distribution  thereof,"  is  insufficient. 
Young  V.  Mercantile  Trust  Co.,  140  F.  61. 
10.  Jaooby  v.  Funkhouser  [Ala.]  40  So, 
291.  The  declaration  being  required  to  be 
written,  the  complaint  must  allege  that  it 
was  written.  Bonham  v.  Doyle  [Ind.  App.j 
77   N.    E.    859. 

20.  Averment  that  parties  were  to  be 
partners  in  trust  property  held  not  incon- 
sistent with  averment  that  they  were  to  be 
equal  owners  thereof.  Howison  v.  Baird 
[Ala.]    40    So.    94. 

21.  The  assertion  of  a  gift  Inter  vivos 
and  failure  to  establish  the  same  does  not 
prevent  the  party  from  showing  a  trust. 
Harris  Banking  Co.  v.  Miller,  190  Mo.  640, 
89  S.  W.  629.  There  is  no  such  variance  be- 
tween the  allegations  of  a  bill  seeking  to 
charge  with  a  trust  certain  property  in  the 
hands  of  the  executor  of  the  alleged  trus- 
tee, and  evidence  that  the  la,tter  had  turned 
over  the  major  portion  of  the  property  to 
one  wlio  was  claimed  to  have  had  no  au- 
thority to  receive  it,  as  requires  a  aismissal 
of  the  bill.  Darlington  v.  Turner,  202  U.  S. 
195,  50  Law.  Ed.  — ,  rvg.  24  App.  D.  C.  673. 

22.  See  4  C.  L.  1755.  Sufficiency  of  evi- 
dence, see  particular  place  In  topic  treau 
ing  of  subject. 

23.  MacKenzie  v.  Trustees  of  Presbytery 
of  Jersey  City.   67  N.   J.   Eq.   652,    61   A.   1027. 

24.  Botsford  v.  Burr  [Mich.]  12  Det.  Leg. 
N.  481.  104  N.  W.  620. 

25.  In  a  suit  to  establish  a  parol  trust, 
an  instruction  held  misleading  as  causing 
the  jury  to  infer  that  there  were  circum- 
stances sustaining  the  testimony  of  a  wit- 
ness. Botsford  V.  Burr  [Mich.]  12  Det.  Leg. 
N.     481,    104    N.    W.    620. 

2(h  The  complaint  merely  asserting  a 
lien  on  certain  real  estate  to  secure  to 
plaintiffs  their  pro  rata  interest  therein,  a 
decree  directing  that  the  title  to  the  prop- 
erty be  vested  in  a  new  trustee  appointed 
is  object>onabIe,  as  not  within  the  isauaa. 
Case  V.  Collins   [Ind.  App.]   76  N.  E.  781. 
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(§15)     B.  Implied  trusts.-'^ 

(§  15)  C.  Constructive  trusts.^^ — The  enforcement  of  a  trust  may  be  had,  as 
between  proper  parties,  wheneyer  it  is  required  upon  equitable  considerations  and  is 
justified  by  the  pleadings  and  proof  in  the  case.^" 

Jurisdiction.^'' — In  the  absence  of  statutory  regulations  equity  has  exclusive 
jurisdiction  to  enforce  a  constructive  trust/^  and  the  fact  that  the  property  is  that 
of  a  decedent  does  not  give  the  probate  court  jurisdiction. ^'^ 

Laches  and  limitations."^ — Unreasonable  delay  amounting  to  laches  will  bar  the 
right  to  enforce  the  trust.^*  Limitations  nm  against  constructive  trusts,'^  from 
notice  of  fraud.^" 

Evidence.^'' — The  general  rules  apply.^' 

Relief  granted.^" — The  court  should  determine  all  facts  necessary  to  establish 
the  trust.*"  The  trust  being  establislied  the  decree  should  impress  it  upon  the  prop- 
erty and  require  the  holder  of  the  legal  title  to  convey  to  the  beneficiarie?.*^  The 
court  should  also,  by  said  decree,  yetain  jurisdiction  of  the  cause  for  the  purpose  of 
affording  other  and  further  relief  to  the  parties.*^  After  entry  of  such  relief,  the 
court  should  permit  the  beneficiary,  if  he  so  desires,  to  amend  liis  bill  so  as  to  ask  for 
partition,*'  or  a  defendant  having  an  interest  may  file  a  cross  bill  therefor.**  If 
either  of  the  parties  should  so  seek  a  partition,  the  cause  will  then  proceed  as  an  ordi- 
nary suit  for  partition  and  accounting.*^  If  no  such  amendment  or  cross  bill  is  filed 
a  receiver  should  be  appointed  and  the  cause  referred  to  a  master  to  take  an  account 
of  rents  and  profits  if  such  relief  is  prayed  for  by  the  bill.** 

(§15)  D.  Resulting  trusts.  Jurisdiction." — Equity  has  jurisdiction  to  en- 
force the  trust.*' 


27,  28.     See   4   C.   L,.   1755. 

29.  De  Leonis  v.  Hammel  [Cal.  App.]  82 
P.   349. 

30.  See  4  C.  L.  1755. 

31.  32.  So  held  where  executrix  sold  land 
belonging  to  the  estate  and  invested  proceeds 
In  her  own  name.  Goodwin  v.  Colwell  [Pa.] 
63   A.   363. 

33.  See    4    C.    L.    1754. 

34.  Delay  in  the  absence  of  injury  held 
not  to  constitute  laches.  Hudson  v.  Cahoon 
[Mo.]  91  S.  W.  72.  The  mere  fact  that  the  obli- 
gee in  a  bond  for  a  deed  refrained  from  de- 
manding of  the  obligor  a  strict  accounting 
for  any  rents  he  may  have  received  beyond 
the  advancements,  for  which  he  was  entitled 
to  reimbursement,  and  delayed  for  three 
years  after  the  obligor  quitclaimed  the  prop- 
erty to  other  persons  to  Institute  legal  pro- 
ceedings to  acquire  the  full  legal  title, 
could  not  be  charged  to  them  as  laches. 
Percival-Porter  Co.  v.  Oaks  [Iowa]  106  N. 
W.  626. 

35.  Hudson  v.  Cahoon  [Mo.]  91  S.  W.  72. 
Nine  years  delay  held  not  to  bar  suit  to  en- 
force trust  In  realty.  Percival-Porter  Co. 
V.  Oaks  [Iowa]  106  N.  W.  626.  Code  Civ. 
Proc,  §  338,  subd.  4,  requiring  actions  for 
relief  on  the  ground  of  fraud  or  mistake  to 
be  commenced  within  three  years  is  inap- 
plicable to  an  action  to  quiet  title  against  a 
deed  the  grantee  in  which  la 'charged  with 
a  constructive  trust  in  favor  of  the  grantor. 
De  Leonis  v.  Hammel   [Cal.  App.]   82  P.   349. 

30.  Where  agent  filled  his  own  name  in 
as  grantee  In  deed,  held  statute  commenced 
to  run  on  recordation  of  deed,  itudson  v. 
Cahoon   [Mo.]    91   S.   W.   72.     Where  plaintifE 


claims  land  under  a  grant  registered  In 
1884,  and  defendant  under  an  earlier  entry 
and  grant  registered  in  1896,  and  shows  no 
possession  and  no  disability,  his  claim  to 
have  plaintiff  declared  a  trustee  is  barred  by 
limitations.  Code,  §  158,  construed.  Mc- 
Aden  v.  Palmer  [N.  C]  52  S.  E.  1034.  Twen- 
ty years'  delay  after  issuance  and  recorda- 
tion of  grant  held  to  bar  right.  Brazier  v. 
Gibson  [N.  C.].  52  S.  E.   1035. 

37.  See  4  C.  L.  1756. 

38.  Evidence  of  prior  similar  acts  held 
admissible  to  show  intent  on  the  part  of 
treasurer  of  company  in  depositing  Individ- 
ual funds  to  the  credit  of  the  company. 
Brookhouse  v.  Union  Pub.  Co.  [N.  H.]  62 
A.  215. 

39.  See  4  C.  L.  1756. 

40.  Where  an  administrator  mortgaged 
separate  parcels  of  real  estate,  some  be- 
longing to  liimself  personally  and  others 
belonging  to  the  estate.  It  was  the  duty  of 
the  court,  in  an  action  to  establish  an  In- 
voluntary trust  as  to  those  parcels  belong- 
ing- to  the  estate  and  to  compel  a  conveyance 
on  payment  of  the  liens  which  had  been 
satisfied  by  defendant,  to  determine  th« 
amount  necessary  to  redeem  each  separate 
parcel.  Smith  v.  Goethe,  147  Cal.  725,  82 
P.  384. 

41.  42,  43,  44,  45,  4C.  Stahl  v.  Stahl  [111.] 
77  N.   E.   67. 

47.  See  4  C.  L.  1756. 

48.  Filkins  v.  Severn,  127  Iowa  738,  104 
N.  W.  346;  Columbian  t'niver.sity  v.  Taj'lor 
25   App.   D.  C.   124. 
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Laches,  limitaiions,  and  estoppel}^ — The  statute  of  limitations  does  not  run  so 
long  as  there  is  no  adverse  holding  or  repudiation  of  the  trust. ^°  The  trust  arising 
from  fraud,  limitation  does  not  start  to  run  until  notice  or  discovery  of  fraud. "^^ 
The  complaint  need  not  show  when  the  trust  resulted.^^  Where  an  involuntary  trus- 
tee has  acquired  the  apparent  legal  title  to  the  property  of  the  beneficiary  under  a 
mortgage  foreclosure  sale,  such  judgment  and  sale  will  not  estop  the  beneficiary  from 
establishing  the  trust."' 

Parties.^*'- — In  Missouri  a  married  woman  may  sue  alone  in  equity  to  establish 
a  resulting  trust  in  her  favor  in  land,  her  interest  in  which  existed  before  the  passage 
of  the  married  woman's  aets.^^ 

Remedies. — The  beneficiaries  have  a  right  to  claim  the  benefit  of  the  purchase 
and  to  demand  a  conveyance  if  they  think  fit  to  reimburse  the  sum  actually  paid,  or 
an  account  for  the  profits  in  case  of  a  resale."" 

Pleading.^'' — A  trust  being  established,  it  may  be  decreed  under  a  general  pray- 
er  for  relief  in  a  cross  bill.'^* 

Evidence.^^ — Widow  may  testify  as  to  circumstances  of  purchase  and  source  of 
money.*" 

§  16.  Following  trust  property.^'^ — As  between  the  beneficiary  and  trustee  and 
all  persons  claiming  under  the  trustee  otherwise  than  by  purchase  for  a  valuable  con- 
sideration without  notice,"^  all  property  belonging  to  the  trust,  however  changed  or 
altered,"'  continues  subject  to  the  trust."*     And  as  against  such  third  parties  this 


49.  See  4  C.  L.  1756. 

50.  Liifkin  V.  Jakeman,  188  Mass.  528,  74 
N     E     933 

51.  Prewitt  v.  Prewitt,  188  Mo.  675,  87 
S.  W.  1000. 

52.  Demurrer  to  bill  to  enforce  a  result- 
ing trust  on  failure  of  charitable  trust  held 
properly  overruled  where  it  did  not  appear 
from  the  bill  when  the  charitable  trust  came 
to  an  end.  Columbian  University  v.  Taylor, 
25  App.  D.  C.  124. 

53.  Smith  V.  Goethe,  147  Cal.  725,  82  P. 
384. 

54.  See  4  C.  L.  1756. 

55.  Prewitt  V.  Prewitt,  188  Mo.  675,  87  S. 
W.  1000. 

56.  Whitman  v.  O'Brien,  29  Pa.  Super.  Ct. 
208. 

57.  See  4  C.  L.  1756. 

58.  Small  v.  Pryor    [N.   J.   Eq.]    61   A.   564. 
.59.     See  4   C.  L.   1756. 

60.  Is  not  excluded  by  Revision  1900,  p. 
363.  excluding  evidence  of  a  party  to  a  civil 
action  as  to  any  transaction  with  or  state- 
ment by  any  testator  or  intestate  represented 
In  the  action,  where  any  party  sues  or  is  sued 
in  a  representative  capacity.  Small  v.  Pryor 
[N.  J.  Eq.]    61  A.  564. 

61.  See    4   C.   K    1757. 

62.  A  transfer  of  the  trust  funds,  the 
transferee  having  notice,  does  not  pass  title. 
Harrington  v.  Atlantic  &  Pacific  Tel.  Co.,  143 
F.  32D.  Transferee  with  notice  of  trust 
takes  subject  thereto.  Smith  v.  Goethe,  147 
Cal.  725,  82  P.  384.  A  purchaser  from  a  trus- 
tee, with  notice  actual  or  constructive  of  the 
trust,  holds  as  trustee  for  the  beneficiary. 
Harris  v.  Brown  [Ga.]  53  S.  E,  610.  An  as- 
signee of  trust  property  lias  only  his  assign- 
or's rights  thereto.  Virginia-Carolina  Chem- 
ical Co.  V.  McNair,  139  N.  C.  326.  51  S.  E.  949. 

63.  No  change  of  form  of  property  divests 


it  of  a  trust.  The  substitute  takes  the  na- 
ture of  the  original  and  stands  charged 
with  the  same  trust.  United  States  v.  Thurs- 
ton County  [C.  C.  A.]  143  F.  287,  rvg.  140  F. 
456.  Where  a  trustee  uses  the  trust  property 
in  purchasing  stock  in  a  corporation  organ- 
ized to  exploit  such  property,  the  cestui  que 
trust  is  entitled  to  an  interest  In  the  stock 
equal  to  his  previous  interest  In  the  trust 
"roperty.  Howison  v.  Baird  [Ala.]  40  So.  94. 
When  trust  funds  of  a  personal  character 
have  been  changed  into  real  estate,  they  can 
be  followed,  and  the  rights  of  the  cestui 
que  trust  can  be  maintained,  if  the  rights 
of  third  parties  have  not  Intervened.  Cam- 
den Land  Co.  v.  Lewis  [Me.]  63  A.  523. 

64.  Jacobs  v.  Jacobs  [Iowa]  104  N.  W.  489. 
Trust  funds  deposited  in  building  and  loan 
association.  Harrison  v.  Flelsehman  [N.  J. 
Eq.]  61  A,  1025.  Rights  of  holders  of  void 
scliool  b'onds.  Board  of  Trustees  of  Fords - 
ville  V.  Postel  [Ky.]  88  S.  W.  1065.  Prop- 
erty taken  by  a  bank  in  payment  of  se- 
curities sent  for  collection  and  remit- 
tance. National  Life  Ins.  Co.  v.  Mather,  118 
111.  App.  491.  So  held  as  against  subsequent 
purchasers  from  mortgagee  whose  mortgage 
was  unauthorized.  Sternfels  v.  Watson,  139 
F.  505.  Where  a  testamentary  trustee,  under 
mistake  as  to  his  authority,  has  conveyed 
away  a  part  of  the  assets  of  the  trust  estate, 
without  consideration,  there  being  no  inter- 
vening equities,  a  court  of  chancery  will 
compel  its  restitution  in  the  body  of  the 
trust.  Wentzel  v.  Chesley,  7  Ohio  C.  C.  (N. 
S.)  181.  When  an  agent  deposits  his  prin- 
cipal's funds  in  a  bank  in  the  agent's  individ- 
ual name,  the  principal  has  the  right  to 
such  funds  as  against  the  agent  or  the  bank, 
and  it  is  immaterial  that  the  funds -have  been 
mingled  with  other  funds  of  the  agent. 
Packer  v.  Crary,  121  Iowa,  388,  96  N.  W.  870. 
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right  may  be  enforced  by  the  trustee.*''  The  fact  that  the  beneficiary  brings  suit  as 
admiaistrator  of  the  trustee  to  recover  the  funds  does  not  preclude  him  from  suing 
in  his  own  name  therefor.^'  The  amount  of  the  beneiieiary's  recovery  is  not  the 
amount  due  him  from  the  trustee  but  the  amount  wrongfully  transferred  by  the 
trustee  less  proper  expenditures."^  The  equitable  remedy  given  a  cestui  que  trust 
to  follow  trust  funds  into  property  in  which  they  have  been  fraudulently  invested  by 
his  trustee  is  not  taken  away  by  statutory  provisions  affording  a  remedy  by  attach- 
ment or  garnishment;  but  the  legal  and  equitable  remedies  are  to  be  considered  con- 
current."* Nor  is  such  equitable  remedy  defeated  by  the  fact  that  the  cestui  que 
tnist  might  sue  the  trustee  and  his  bondsmen  and  enforce  his  claim  by  levy  ;**  the 
rule  being  well  settled  that  the  defrauded  party  has  his  option  either  to  hold  the 
tru&tee  personally  liable  or  to  follow  his  money  into  the  property  in  which  it  has  been 
reinvested.''"  Nor  is  the  remedy  of  the  defrauded  cestui  que  trust  to  realize  out  of 
such  property  aSected  by  the  fact  that  the  agreement  between  the  trustee  and  the 
owner  of  such  property  which  led  up  to  the  diversion  of  such  funds  was  illegal,  the 
cestui  que  trust  not  being  a  party  to  such  agreement.'^  In  actions  to  follow  such 
trust  property,  the  burden  of  proof  is  on  defendant.'^  Laches  will  bar  the  right." 
As  to  whether  or  not  the  beneficiary  is  entitled  to  a  preference  against  an  iusolvent 
trustee's  estate  depends  upon  equitable  rules,  and  Federal  courts  are  not  bound  by 
the  decisions  of  the  state  where  the  contract  was  made." 

Identification  of  fimd.'"^ — It  is  essential  that  the  trust  property  can  be  identified 
in  Its  altered  or  substituted  form."'  Identification  is  a  question  of  fact,'^  and  the 
burden  is  on  the  claimant  to  prove  the  identification'*  and  to  show  the  amount  if  less 
than  the  whole  of  the  substituted  property.'"  An  earmark  is  not  indispensable  to 
enable  a  real  owner  to  assert  his  right  to  property,  or  its  product  or  substitirte.*" 
Evidence  of  substantial  identity  may  be  attached  to  the  thing  itself  or  may  be  ex- 
traneous.** In  regard  to  money,  substantial  identity  is  not  oneness  of  pieces  of 
coin  or  of  bank  bUls.'" 


65.  Any  person  who  receives  property 
knov^ng-  that  it  is  subject  to  a  trust  and  that 
It  has  been  transferred  in  violation  of  the 
duty  or  power  of  the  trustee,  takes  it  sub- 
ject to  the  right,  not  only  of  the  cestui  que 
trust,  but  also  of  the  trustee  to  reclaim  the 
property.  Mansfield  v.  "Wardlow  [Tex.  Civ. 
App.]    91   S.   W.    859. 

66,  67.  Jacobs  v.  Jacobs  [Iowa]  104  N.  W. 
489. 

68,  69,  70,  71.  Chaves  v.  Myer  [N.  M.]  85 
P.    2S3. 

72.  ■Wentzel  v.  Chesley,  7  Ohio  C.  C.  (N.  S.) 
181. 

73.  Where  the  holder  of  title  to  land  on 
an  express  trust  for  himself  and  others  has 
never  denied  the  trust  to  his  co-owners,  they 
are  not  chargeable  with  laches,  in  failing'  to 
institute  proceedings  to  recover  their  inter- 
ests from  adverse  claimants  through  unau- 
thorized conveyances  by  the  trustee  of  which 
adverse  claims  they  had  no  notice.  Sternfels 
v.  Watson,  139  F.  505. 

74.  John  Deere  Plow  Co.  v.  McDavid  [C. 
C.  A.]   137  F.  802. 

75.  See  4  C.  Ll  1757. 

7S.  Special  bank  account,  Italian  Fruit 
&  Importing  Co.  v.  Pennlman,  100  Md.  698,  61 
A.  694.  Trust  funds  held  by  a  building  and 
loan  association.  Harrison  v.  Fleischman 
[N.  J,  Eg.]  61  A.  1025.  Fund  coming  in 
hands   of  trustee  in  bankruptcy,   the  trustee 


of  the  funds  having  become  bankrupt.  John 
Deere  Plow  Co.  v.  McDavid  [C.  C.  A.]  137  F. 
802.  Factor  failing  to  account  held  principal 
could  not  recover  funds  from  bank.  Boyle  v. 
Northwestern  Nat.  Bank,  125  Wis.  498,  103 
N.  W.  1123.  Funds  of  wife  invested  by  hus- 
band in  stock.  Hoopes  v.  Mathis  [Tex.  Civ. 
App.]  13  Tex.  Ct.  Rep.  463,  89  S.  W.  36.  Rights 
of  holders  of  void  school  bonds.  Board  of 
Trustees  of  Fordsville  v.  Postel  [Ky.]  88  S. 
W.  1065.  Where  public  administrator  depos- 
ited funds  of  several  estates  in  one  account 
in  his  own  name,  with  the  addition  of  tbe 
word  "administrator."  Raban  v.  Cascade 
Bank  of  Great  Falls  [Mont.]  84  P.  72.  Trus- 
tee selling  trust  property,  the  proceeds  in  his 
hands  are  impressed  with  the  same  trust,  and 
may  be  followed  into  his  estate  so  long  as 
distinguishable.  Camden  Land  Co.  v.  Lewis 
[Me.]  63  A.  523. 

77.  Webb  V.  Webb  [Iowa]  104  N.   W.  43S. 

78.  Webb  v.  Webb  [Iowa]  104  N.  W.  438. 
A  creditor  to  whom  a  debtor  has  assigned 
certain  accounts  cannot  recover  money  paid 
by  the  debtor  to  other  creditors,  without 
showing  that  such  money  was  the  identical 
money  collected  by  the  debtor  from  the 
parties  owing  the  assigned  accounts.  Vir- 
ginia-Carolina Chemical  Co.  v.  MeNair,  139 
N.  C.  826,  61  S.  E.  949. 

79i     Webb  v.  Webb    [Iowa]   104   IST.   W.    438. 
SO,  81,  S3.     Packer  v.   Crary,   121  Iowa  888 
96  N.  W.  870. 
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Bona  fide  purchasers'^  are  protected  against  secret  trusts  and  hence  the  benefi- 
ciary cannot  follow  the  property  into  their  hands."'  In  order  to  occupy  the  position 
of  a  bona  fide  purchaser  the  purchaser  must  have  had  neither  actual  nor  const^ucti^•c 
notice  of  the  trust.""  The  word  "trustee"  following  the  name  of  the  grantee  in  a 
deed  is  notice  that  he  is  not  the  owner  of  the  property  and  is  sufficient  to  put  ail  sub- 
sequent purchasers  from  him  on  inquiry  as  to  the  existence  and  nature  of  the  trust. "^ 
The  legal  presumption  is  that  a  trustee  has  no  power  of  sale  and  a  mortgagee  of  prop- 
erty which  was  conveyed  to  the  mortgagor  as  trustee  and  all  subsequent  purchasers 
through  him  are  bound  to  exercise  reasonable  diligence  to  ascertain  whether  or  not 
the  equitable  owners  of  the  property  had  authorized  the  execution  of  the  mortgage."^ 
Such  diligence  is  not  exercised  where  there  is  nothing  of  record,  and  they  fail  to  make 
inquiry  of  the  trustee  himself  and  make  no  effort  to  do  so ;  and  the  contingency  that 
he  might  have  denied  the  trust  is  no  excuse  for  such  failure.""  A  person  dealing 
with  a  trust  is  chargeable  with  notice  of  the  trust  conditions/®  and  one  talcing  trust 
property  in  violation  of  such  condition  takes  it  subject  to  the  right  of  the  trustee  or 
cestui  que  trust  to  reclaim  possession."" 

§  17.  Termination  and  abrogation  of  trust.  Acts  of  the  settlor.^'^ — In  the 
absence  of  fraud,  undue  influence  or  mistake,  a  trust  cannot  be  revoked  by  the 
grantor  unless  he  reserves  a  power  of  revocation.'"  In  S"ew  York  a  deposit  by 
one  person  of  his  own  money,  in  his  own  name  as  trustee  for  another,  standing; 
alone,  establishes  a  tentative  trust  merely,  revocable  at  will  until  the  depositor 
dies  or  completes  the  gift  in  his  lifetime  by  some  unequivocal  act  or  declara- 
tion.°^  A  power  of  revocation  not  being  exercised  by  the  donor  during  his 
lifetime  does  not  affect  the  trust."*  So,  also,  a  power  to  apply  the  principal  of  a 
trust  to  the  use  of  the  beneficiary  merely  renders  the  trust  defeasible  to  the  extent 
the  power  is  exercised  and  does  not  invalidate  the  trust  nor  interfere  with  the  vesting 
of  the  remainder."^ 


83.  See  4  C.  ti.  1767. 

84.  Creech  v.  Creech  [Ky.]  89  S.  W.  720. 
h...     Building  and   ioan  association   issuing 

certificate  to  one  as  executrix  as  such  has 
notice  of  the  trust  character  of  the  funds. 
Harrison  v.  Fleischman  [N.  J.  Bq.]  61  A.  1025. 
The  fact  that  depositor  in  bank  deposited  to 
his  personal  account  a  check  payable  to  him- 
self as  trustee  held  not  to  siva  the  bank 
notice  that  he  was  acting  dishonestly.  Batch- 
elder  V.  Central  Nat.  Bank,  188  Mass.  25,  73 
N.  E.  1024.  Life  tenant  agreeing  to  hold  and 
invest  the  surplus  income  of  the  land  for 
plaintiff's  benefit  in  consideration  of  plaintiff 
conveying  his  Interest  in  a  homestead  to  his 
wife,  iield  to  create  an  express  trust  enforce- 
able against  the  wife  who  acquired  posses- 
sion of  such  surplus  income  with  notice  and 
claimed  the  right  to  appropriate  the  same  to 
her  own  use.  Case  v.  Collins  [Ind.  App.]  76 
N.  E,  781.  See  ante,  first  subd.  this  section. 
S«,  87,  88.     Sternfels  v.  Watson,  139  P.  505. 

89.  Vohmann  v.  Michel.  109  App.  Div.  659. 
96  N.  T.  S.  309. 

90.  Vohmann  v.  Michel,  109  App.  Div.  659, 
96  N  T  S.  309.  Where  one  trustee  forged 
satisfaction  of  mortgage  held  failure  of  co- 
trustees to  notify  mortgagee  of  the  forgery 
as  soon  as  discovered  did  not  estop  trustees 
from   suing.     Id. 

91.  See  4  C.  L.  175S. 

93     So  held   where   trust  was  voluntarily 


created  for  grantor's  benefit.  Coleman  v.  Fi- 
delity Trust  &  Safety  Vault  Co.  [Ky.]  91  S. 
W.  716.  Where  trustee  agreed  not  to  record 
3eed  of  tru.'^t  for  a  certain  period,  held  trust 
could  not  be  revoked  by  a  letter  from  the 
grantor  and  life  beneficiary  stating  that  she 
revoked  it  to  which  the  trustee  replied  that 
it  could  not  be  revoked.  Bunten  v.  American 
-ecurity  &  Trust  Co.,  25  App.  D.  C.  226,  Bank 
deposit  in  trust  held  to  show  a  trust  with 
power  of  revocation.  Littig  v.  Vestry  of  Mt. 
Calvary  Protestant  Episcopal  Church  tMd.} 
61  A.  635. 

93.  Where  named  beneficiary  had  no 
knowledge  of  deposit  and  died  before  the  de- 
positor, and  the  depositor  thereafter  stated 
that  the  named  beneficiary's  children  had 
money  in  the  bank,  and  before  the  depositor's 
death  the  words  indicating  a  trust  in  the 
bank  book  were  obliterated,  held  no  trust  for 
children.  In  re  Bulwinkle,  107  App.  Div.  331, 
95  ISr.  T.  S.  176,  rvg.  42  Misc.  471,  87  N.  T.  S. 
250.  Saving  bank  deposits  in  the  name  of 
one  other  than  the  depositor  as  trustee,  ac- 
companied by  a  delivery  of  the  pass-book 
held  not  to  create  an  irrevocable  trust.  Lat- 
tan  v.  Van  Ness,  107  App.  Div.  393,  95  N.  T. 
S.   97. 

94.  Witherlngton  v.  Herring  [N.  C]  53  S. 
E.  303. 

95.  Hayden  v.  Sugden,  48  Miso.  108,  96  N. 
T.  S.  681. 


1770 


UNITED  STATES. 


6  Crrr.  Law. 


The  irmtee'"'  cannot,,  without  the  consent  of  the  cestui  que  trnst,  change  his  re- 
lation to  that  of  a  debtor."' 

Termination  by  consent."^ — Equity  will  not  compel  the  execution  of  the  trust 
against  the  wishes  of  the  persons  beneficially  interested/''  hence  all  persons  receiv- 
ing or  likely  to  receive  a  benefit  from  the  trust  being  of  full  age  and  consenting,  the 
trust  may  be  terminated.^  An  administrator  has  no  power  to  relieve  an  involuntary 
trustee  of  money  belonging  to  the  estate  from  his  trust  relation  to  the  estate.^ 

Termination  for  failure  or  completion  of  purpose.'^ — Unless  terminated  by  act 
of  the  parties  or  of  a  court  of  competent  jurisdiction,  the  trust  continues  until  its 
objects  have  been  fully  accomplished  or  rendered  impossible.*  When  such  time  ar- 
rives the  trust  ceases.^  A  testamentary  trust  may  be  terminated  as  to  certain  prop- 
erty and  continued  as  to  tlio  balance.*  In  Massachusetts  the  supreme  court  has  juris- 
diction in  a  proper  case  to  terminate  a  testamentary  trust.'' 

Union  of  equitable  and  future  legal  estate.^ — If  the  equitable  and  legal  estates 
meet  in  one  person,  the  equitable  estate  is  generally  merged  in  the  legal  and  the 
trust  ends.'     There  must  be  an,  identity  of  person  and  present  interest.^" 

Tdknpikes;  Ultra  Vikes,  see  latest  topical  Index. 

UNDEBT  AKINGS.  loa 

Undue  Infmjexce;  Unfair  Competition^,  see  latest  topical  index. 

UNITED  STATES. 


§  1. 
5  2. 


Contracts   (1771). 

Officers  ami  liliniiloye!)  (1772). 


§   3. 
§  4. 


Claims    (1772). 

Actions  By  and  Against   (1772)'« 


Scope  of  title. — The  powers  of  the  United  States  are  nearly  if  not  always  raised 
in  questions  of  constitutional  law.^^  Its  political  power  is  investigated  in  the  same 
class  of  questions,  also  in  cases  of  treaties^  ^  or  cases  pertaining  to  territories  and 


96.  See  4  C.  L.  1759. 

97.  Bank  to  which  funds  were  forwarded 
for  conection.  Holder  v.  Western  German 
Bank  [C.  C.  A.]   136  F.  90. 

98.  See  4  C.  L.  1759. 

99.  Train  v.  Davis,  49  Misc.  162,  98  N.  Y. 
S.  816.  Where  land  is  directed  to  be  turned 
Into  money  under  a  power  and  paid  over  to 
designated  persons,  and  these  persons  are 
of  lawful  age,  and,  upon  the  sale  of  the  land 
at  once  entitled  to  the  money,  they  may  elect 
to  take  the  land,  and  when  they  have  so 
elected,  and  the  election  has  been  made 
known,  the  power  of  the  trustee  for  conver- 
sion ceases  and  becomes  extinguished  and  he 
cannot  thereafter  lawfully  proceed  to  exe- 
cute the  power.     Id. 

1.  In   re  Brooke's  Estate    [Pa.]   63  A.   411. 

2.  First  Nat.  Bank  v.  Wakefield  [Cal.]  83 
P.  1076. 

3.  See  4  C.  L.  .1759. 

4.  Trust  for  the  use  of  trustee's  wife  and 
her  children  to  inhabit  the  trust  property  and 
for  their  support  and  maintenance  held  not 
terminated  until  all  the  beneficiaries  ceased 
to  need  a  home  on  the  trust  property  or  ar- 
rived at  age.  Edwards  v.  Edwards  [Ala.]  39 
So.  82. 


5.  Will  providing  that  upon  a  certain 
event  the  trustees  shall  convey  the  property 
to  certain  persons  held  it  was  their  duty  so 
to  do.  Paine  v.  Sackett  [R.  I.]  61  A.  763. 
And  the  trustees  are  entitled  to  have  the 
conveyances  so  made  and  be  relieved  of  the 
burden  of  the  trust.     Id. 

6.  Welch  V.  Trustees  of  Episcopal  Theo- 
logical School  [Mass.]  75  IST.  E.  139.  Where 
vested  remainderman  of  entire  estate  was  en- 
titled to  two-thirds  of  the  income,  the  other 
third  being  paid  a  beneficiary  for  life,  held 
trust  could  be  terminated  as  to  two-thirds 
of  the  property.     Id. 

7.  Welch  V.  Trustees  of  Episcopal  Theo- 
logical School   [Mass.]   75  N.  E.   139. 

8.  See  4  C.  L..  1759. 

9.  Beneficiary  being  made  trustee,  no 
trust.     Jacoby  v.  Jacoby,  94  N.  T.  S.  260. 

10.  The  beneficiary  of  a  spendthrift  trust 
may  have  a  vested  remainder  in  the  corpus 
of  the  estate  and  no  merger  be  created 
Moore  v.   Deyo,  212  Pa.   102,   61  A.   884. 

10a.  No  cases  have  been  found  for  this 
subiect  since  the  last  article.  See  4  C.  L. 
1760. 

11.  See  Constitutional  Law,  5  C.  I*  619. 

12.  See  TTeaties,  6  C  L.  1697. 
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Federal  possesoions/^  extradition,^*  and  the  like,  wliicii  ob\iousl_v  command  separate 
treatment.     Property  rights  in  the  public  domain  are  al^o  treated  elsewhere.^" 

§  1.  Contracts.^'' — The  rules  as  to  contracts  in  generaP^  and  the  usual  rules  of 
construction  and  interpretation  apply  to  contracts  with  the  United  States.^'  The 
United  States  is  liable  like  an  individual  where  it  improperly  interferes  with  the 
work  of  a  contractor,^'  and  is  not  relieved  from  liability  because  it  suspends  the  con- 
tractor's work  fi-om  motives  of  public  consideration.^"  The  finding  of  a  commission 
under  a  contract  providing  that  if  changes  are  made  in  the  plans  or  specifications  af- 
fecting the  cost  of  the  work,  the  increased  or  diminished  compensation  should  be 
fixed  by  a  board  appointed  for  that  purpose,  is  conclusi\'e.^^ 

The  bond  of  a  government  contractor  given  pursuant  to  the  Federal  statute  con- 
ditioned that  he  shall  pay  for  all  material  and  services,  protects  persons  who  furnish 
material  though  it  does  not  become  part  of  the  permanent  structure,-^  but  not  per- 
sons who  furnish  equipments  for  carrying  on  the  work."^  Any  person  who  fur- 
nishes labor  or  material  subsequent  to  the  execution  of  the  bond  is  protected  by  it."* 
The  United  States  is  not  a  preferred  creditor  under  such  bond.^°  The  act  confers  an 
independent  riglit  of  action  upon  each  creditor  having  a  claim  under  the  bond,-"  and 
a  suit  by  one  is  not  a  bar  to  an  action  by  another.^'  A  bond  in  the  language  of  the 
statute  conditioned  on  the  payment  of  all  laborers  and  materialmen  constitutes  a 
covenant  by  the  contractor  to  pay  them."*  An  action  on  the  bond  is  properly  brought 
in  the  name  of  the  United  States  as  covenantee  in  the  bond,^°  and  may  be  enf'jr<(cd 
under  the  law?  and  practice,  and  in  the  courts  of  the  state  where  the  suit  is  brought. "•'' 

The  United  States  has  the  same  right  to  construct  a  canal  as  it  has  to  construct 
a  highway  within  territory  over  which  it  has  exclusive  jurisdiction."^ 


13.  See  Territories  and  Federal  Posses- 
sions, 6  C.  L.'  1696. 

14.  See  Extradition,  5  C.  L.  1407. 

15.  See  Public  Lands,  6  C.  L.  1126. 

16.  See  4  C.  L.  1760.  See,  also,  Public  Con- 
tracts, 6  C.  L.  1109. 

17.  Prior  negotiations  are  merged  into  the 
written  contract.  Simpson  v.  U.  S.,  199  U.  S. 
397.    50   Law.    Bd. . 

18..  Contract  for  the  supply  of  meat  to  the 
army  in  Cuba  construed.  Simpson  v.  U.  S.,  199 
TJ.  S.  397.  50  Law.  Ed.  — .  Under  a  bond  securing 
the  performance  gt  a  contract  providing  tliat 
on  default  the  United  States  might  complete 
the  work  by  contract  a  contract  after  default 
by  the  contractor  for  the  "construction  and 
completion"  of  the  vessels  contracted  to  be 
built  is  one  for  their  completion.  Construc- 
tion and  completion  held  to  be  substantially 
the  same  in  meaning.  United  States  v.  Perth 
Amboy  Shipbuilding  &  Engineering  Co.,  137 
F.  685.  The  word  "constructed"  as  used  does 
not  imply  other  or  different  vessels  than 
those  originally  contracted  for.    Id. 

19.  Houston  Co.'s  case,,  38  Ct.  CI.  724. 

20.  Where  it  suspended  work  of  removal 
of  a  bridge  on  the  ground  that  it  would 
bie  needed  for  greatly  increased  traffic  during 
the  war  with  Spain.  Houston  Co.'s  case,  38 
Ct.  CI.  724. 

•  SSI.     Connors  v.  U.  S.   [C.  C.  A.]  141  F.  16. 

32.  Bond  given  pursuant  to  Act  Cong.  Aug. 
13,  1894,  28  Stat.  278.  United  States  v.  Hen- 
ningsen  [Wash.]  82  P.  171.  A  surety  on  the 
bond  of  a  contractor  required  to  furnish  cer- 
tain material  not  necessary  in  the  work  of 
construction  is  liable  regardless  of  the  Fed- 
eral  Blatuti?.     Id. 


23.  The  word  "materials"  in  a  government 
contractor's  bond,  conditioned  as  required 
by  Act  of  Congress  on  his  making  payment 
for  labor  and  materials,  does  not  include 
equipments  used  in  performing  the  contract. 
United  States  v.  Jacoby  [Del.  Super.]  61  A.  871. 

24.  The  bond  need  not  designate  the  per- 
sons for  whose  benefit  It  is  given.  United 
States  V.  U.  S.  Fidelity  &  Guaranty  Co.  [Vt.] 
63  A.  581.  Labor  and  materials  used  in  the 
work  whetlier  furnished  under  the  contract 
directly  to  the  contractor  or  to  a  subcon- 
tractor are  witliin  the  protection  of  the  bond. 
United  States  v.  American  Surety  Co.,  200  U. 
S.  197,  50  Law.  Ed. . 

25.  Bond  given  pursuant  to  Act  of  Con- 
gress August  13,  1894,  c.  280,  §  1,  28  Stat.  278. 
United  States  v.  Perth  Amboy  Shipbuilding  & 
Engineering  Co.,   137   F.    685. 

2«.  Hence  in  an  action  by  the  United 
States  it  is  not  necessary  to  allege  that  there 
were  no  other  persons  having  claims  or  that 
if  there  were  that  they  had  been  paid.  United 
States  V.  Perth  Amboy  Shipbuilding  &  En- 
gineering Co.,  137  F.  689.  In  an  action  on 
the  bond,  it  is  not  necessary  to  allege  the 
exact  date  of  abandonment  of  the  contract 
where  it  appears  that  the  new  contract  was 
awarded  after  the  abandonment.  Id.  137  P. 
685. 

27,  28,  20.  United  States  v.  U.  S.  Fidelity 
&  Guaranty  Co.   [Vt.]   63  A.  581. 

.to.  United  States  v.  U.  S.  Fidelity  &  Guar- 
anty Co.  [Vt.]  63  A.  581.  Under  the  statutes 
of  Vermont  a  common-law  action  of  covenant 
in  which  .ludgment  for  the  amount  due  the 
use  plaintiff  may  be  assessed  instead  of  an 
action   under   tlie  statute  in  which  judgment 
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§  2.  Officers  and  employes^-— The  acts  or  omissions  of  officers,  authorized  to 
bind  tlie  United  States  or  to  shape  its  eoiirse  of  conduct  as  to  a  particular  trans- 
action, when  they  have  acted  within  the  purview  of  their  authority,  may  in  a  proper 
case  work  an  estoppel  against  the  government.^'  A  aovernment  is  not  liable  for  the 
tortious  acts  of  its  officers  unless  it  authorizes^*  or  ratifies  them.^'*  A  subsequent 
ratification  of  the  act  of  a  public  officer  is  equivalent  to  original  authority.^' 

§  3.  Claims."— The  willful  presenting  of  a  false  claim  against  the  United 
States  is,  by  statute,  declared  to  be  a  criminal  offense.''^  A  contract  for  the  prosecu- 
tion of  a  claim  against  the  United  States  which  makes  compensation  for  services  ren- 
dered thereunder  a  lien  upon  the  claim,  is  a  violation  of  the  rule  forbidding  an  as- 
signment in  advance  of  allowance.'"'  But  such  a  provision  does  not  invalidate  a 
portion  of  the  contract  providing  for  the  payment  for  such  services  of  a  sum  equal 
to  one-third  of  the  amount  allowed.*"  Claims  against  the  United  States  do  not  bear 
interest  unless  it  is  given  by  stipulation  or  express  statutory  provision.*^ 

§  4.  Actions  by  and  against.^^ — When  the  United  States  comes  into  court  to 
assert  a  property  right,  its  rights  are  precisely  the  same  as  those  of  any  other  suitor.*' 
The  United  States  is  not  subject  to  be  sued  without  its  consent.**  Actions  against 
the  United  States  must  be  brought  within  the  limitation  period  prescribed.*^  Under 
the  Tucker  Act  the  United  States  district  courts  have  jurisdiction  to  entertain  peti- 
tions for  a  salvage  award  where  the  United  States  has  benefited  by  the  salvage  ser- 
vice.*° 


Is  rendered  for  the  penalty  of  the  bond  Is  an 
appropriate  remedy  for  the  enforcement  of 
the  bond.     Id. 

31.  It  has  power  to  construct  the  Panama 
Cmal  along-  the  right  of  way  acquired  by  it. 
Wilson   V.    Shaw,   25   App.   T>.   C.    BIO. 

32.  See  4  C.  li  1761.  See,  also.  Officers  and 
Public  Employes,  6  C.  L.  841. 

33.  Walker  v.  U.  S.,  139  P.  409.  Where  a 
marshal  rendered  accounts  to  the  United 
States  which  have  been  audited  and  paid  in 
accordance  with  custom  with  knowledge  that 
the  greater  portion  would  be  paid  out  by 
the  marshal  to  deputies,  the  government  can- 
not recover  from  the  marshal  years  after  his 
term  has  expired  and  when  he  is  without 
remedy  to  recoup,  though  tlie  accounts  were 
paid  unlawfully.     Id. 

34.  Authorization  cannot  be  Inferred  from 
the  fact  that  a  consular  officer  wrote  tlie  Sec- 
retary of  State  telling  him  what  he  meant 
to  do  and  the  Secretary  made  no  reply. 
Washington  L.  &  T.  Co.'s  case,  39  Ct.  CI.  152. 

33.  Eatiflcation  cannot  be  Inferred  from 
tlie  fact  that  the  Treasury  paid  to  the  Injured 
party  the  money  it  received  from  a  consular 
officer.  Washington  L.  &  T.  Co.'s  case,  39  Ct. 
Ci.    152. 

36.  Where  the  military  governor  of  Cuba 
made  an  order  which  abolished  a  valuable 
franchise  and  the  order  was  ratified  by  the 
United  Stiites,  the  liability  for  such  act  be- 
oamp  thereby  that  of  the  United  States  as  the 
government  of  Cuba.  O'Reilly  De  Camara  v. 
Brooke.   142  F.   858. 

37.  See  4  C.  U  1762. 

38.  Transmission  by  an  Indian  agent  to 
tlie  Commissioner  of  Indian  Affairs  of  a  false 
and  fraudulent  voucher  held  to  constitute  a 
violation  of  Rev.  St.  §  6438.  Brid^eman  v. 
U.  S.  [C.  C.  A.]  140  F.  577.  Indictment  for 
such  ofCense  held  sufficient.     Id.     In  an  indict- 


ment for  sucli  offense  it  Is  not  necessary  to 
allege  the  date  the  claini  was  made  and  pre- 
sented. Id.  Where  an  Indian  agent  know- 
ingly presented  a  false  claim,  the  custom  of 
such  agents  to  forward  accounts  prepared  by 
their  clerks  without  reading  them  Is  imma- 
terial.    Id. 

39,  40.  Nutt  v.  Knut,  200  U.  S.  12,  50  Liaw. 
Ed. . 

41,  TrIgg  Co.  V.  Bucyrus  Co.  [Va.]  51  S.  E. 
174.  No  interest  is  recoverable  under  th» 
Tucker  Act  on  a  gratuity.  Bloodgood's  case, 
39  Ct.  CI.  69. 

4a.     See  4  C.  L.  1762. 

43.  Mountain  Copper  Co.  v.  U.  S.  [C  C  A,] 
142  P.  625.  When  the  sovereign  comes  Into 
court  to  assert  a  pecuniary  demand  against 
a  citizen,  the  court  has  authority  and  Is  under 
duty  to  withhold  relief  except  on  the  terms 
which  do  justice  to  the  citizen  or  subject  as 
determined  by  the  jurisprudence  of  the  forum 
In  like  subject-matter  between  man  and  man. 
Walker  v.  U.  S.,  139  P.  409. 

44.  The  rule  that  the  United  States  cap- 
not  be  sued  without  its  consent  prevents  a 
state  from  suing  to  restrain  the  Secretary  of 
the  Interior  and  Commissioner  of  the  General 
Land  OfRce  from  allotting  swamp  lands  with- 
in an  Indian  reservation.  State  of  Oregon  v. 
Hitchcork.  202  U.  S.  60.  50  Law.  Ed.  — . 

45.  The  statute  of  limitations,  Act  March 
3,  1887,  24  Stat.  505,  providing  that  actions 
must  be  brought  against  the  United  States 
within  six  years  after  the  cause  accrues  runs 
against  a  right  of  a  marshal  to  recover  foes, 
and  disbursements,  from  the  time  the  service 
was  rendered  or  disbursement  made,  and  not 
from  the  expiration  of  his  terra.  Walker  v 
U.  S.,  139  P.   409. 

4«,  Act  March  3.  1887,  c.  359,  §§  1-7,  24 
Stat.  505.  United  States  v.  Cornell  Steam- 
boat Co.   [C.  C.  A,]  137  F.  455. 
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TINITED   STATES  MARSHALS  AND   COMMISSIONEaS.^t 

A  marshal,  tinder  the  statute  of  limitatians,  cannot  recover  from  the  United 
States  for  disbursements  made  or  services  performed,  after  six  years,  counting  from 
tlie  actual  date  of  disbursing  and  performing,  and  not  from  the  expiration  of  his 
term  of  office.*'  Likewise  the  United  States  may  be  barred  by  the  statute  of  lim- 
itations,*' or  by  estoppel  from  reopening  its  accounts  with  a  former  marshal,'"'  or 
from  recouping  money  paid  under  an  error  of  law,  but  used  honestly  to  reconiiifiisc 
deputy  marshals.^^  A  disbursement  by  a  marshal  for  bailiffs  is  neither  "fees,"'  "sal- 
ary," nor  "compensation,"^-  and  accordingly  suit  therefor  in  the  circuit  court  is 
allowable  under  the  Tucker  Act.  The  right  of  a  ma.rshal  to  reimbursement  for  fuel, 
lights  and  "other  contingencies  that  may  accrue  in  holding  the  courts"  covers  the  hire 
of  extra  bailiffs  put  in  charge  of  Juries/'^  No  suit  on  accounts  can  be  brought  against 
the  United  States  by  a  commissioner  until  he  has  furnished  his  accounts  to  the  dis- 
trict attorney  who  shall  submit  them  for  approval  to  the  district  or  circuit  court,^* 
A\lience  they  shall  be  sent  to  the  attorney  general  who  will  forward  it  to  the  treasury 
department,"'  and  only  after  such  an  account  has  been  acted  on  or  has  been  neglected 
for  six  months,  has  the  court  of  claims  any  jurisdiction."* 

TTNLAWFUL    ASSEMBLY.bt 
Usages;  Use  and  Occupation,  see  latest  topical  index. 
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In  construing  the  statute  of  uses  three  rules  are  applied  whereby  conveyances 
are  excepted  from  its  operation,  viz. :  (1)  Where  a  use  was  limited  upon  a  use;^° 
(3)  where  a  copyhold  or  leasehold  estate  or  personal  property  was  limited  to  uses;'" 
(3)  where  the  trust  is  an  active  one.*^    The  statute  executes  passive  trusts.'^    What 


4T.     See  4  C.  li  1783. 

48.  A  bill  for  services  Including:  Items 
both  before  and  after  the  six-year  limitation, 
will  be  dismissed  only  as  to  those  barred. 
Walker  v.  U.  S.,  139  F.  409. 

4».     Walker  v.  U.  S.,  139  F.  409. 

5».  The  United  States  will  be  barred  by 
estoppel  from  reopening  its  accounts  with  its 
marshals,  Ave  years  after  they  have  left 
their  office,  where  they  were  not  guilty  of 
any  dishonesty  or  fraud  and  the  United  States 
merely  acted  under  an  error  of  law,  espe- 
cially where  the  marshal  has  placed  himself 
m  a  posttlon  where  he  cannot  save  himself 
harmless.     Walker  v.  U.  S.,  139  F.   409. 

61.  A  counterclaim  by  U.  S.  for  money 
paid  under  error  of  law  disallowed.  Walker 
V.  U.  S.,  139  F.  409. 

52.  Act  June  27,  1898,  c.  503.  30  Stat.  494; 
2  Fed.  Stat.  Ann.  81,  U.  S.  Comp.  St.,  1901,  p. 
763.  United  States  v.  Swift  [C.  C.  A,]  139  F. 
226. 

53.  Rev.  St.  5  830.  U.  S.  Comp.  St.  1901,  p. 
639.  United  States  v.  Swift  [C.  C.  A.]  139  F. 
225 

54.  Act  Feb.  22.  1875  (IS  Stat.  L.  333). 
Summey  v.  U.  S..  39  Ct.  CI.  199. 


B5.     Act    July  31,   1894   (28  Stat.  L.  162). 
58.     Act    July    27,    1898    (30    Stat.    I*    495). 
Summey  v.  U.   S.,   39  Ct.   CI.    199. 

57.  No  cases  have  been  found  during  the 
period  covered. 

58.  See  4  C.  L.  1763. 

59.  00.  Chicago  Terminal  R.  Co.  v.  Win- 
slow,  216  in.  166,  74  N.  E.  815. 

61.  Chicago  Terminal  R.  Co.  v.  Winslow, 
216  111.  166,  74  N.  E.  815;  Mason  v.  Mason,  219 
111.  609,  76  N,  B.  693;  Kirkman  v.  Holland,  139 
N.  C.  185,  51  S.  B.  S56;  Slater  v.  Rudderforth, 
25  .iVpp.  D.   C.  497. 

62.  Harkey  v.  Neville,  70  S.  C.  125,  49  S.  E. 
218;  Smith  v.  McWhorter,  123  Ga.  287,  51  S. 
E.  474;  In  re  Cooney's  Will,  98  N.  Y.  S.  676; 
Gueutal  v.  Gueutal,  98  N.  Y.  S.  1002.  Except 
where. the  remainders  are  contingent  there 
being  a  conveyance  to  trustees  for  the  sole 
and  separate  use  of  a  married  woman  and 
her  heirs  and  she  becomes  discovert,  the 
statute  executes  the  use.  Cameron  v.  Hicks 
[N.  C]  53  S.  E.  728.  Where  upon  death  of 
life  beneficiary  without  children  trustee  was 
to  .convey  to  beneflciary's  brothers  and  sis- 
ters, held  upon  the  beneflciary's  death  witli- 
out  children  the  title  vested  in  his  brothers 
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trusts  are  active  and  what  are  passive  are  treated  elsewhere."'  The  provision  of  the 
Jfew  York  statute  of  uses  and  trusts,  declaring  that  every  valid  express  trust  shall 
vest  the  whole  estate  in  the  trustee,  is,  by  settled  construction,  limited  to  the  trust 
estate,  and  has  no  application  to  future  legal  estates  in  lands  covered  by  the  trust  to 
take  eifect  in  possession  on  tlic  tennination  of  the  trust.**  The  statute  of  uses  will 
execute  anj'  unnecessary  portion  of  an  estate  given  a  trustee."'' 


USURY. 


§  1.  Elements  anil  Inrtieia  (1774).  There 
Must  Be  an  Intention  (1774).  There  Must 
Be  a  Loan  or  Forbearance  (1775).  The  Ag- 
gregate of  the  Exactions  Must  Exceed  the 
Legal  Rate  (1775).  Discounts,  Bonuses, 
Commissions  and  Other  Deductions  and  Char- 
ges (1775).  The  Taint  of  Usury  is  Not  He- 
moved  (1776).  Usury  Statutes  (1776).  Con- 
flict of  Laws  (1776).  Usury  La'ws  as  Applied 
to  Building  and  Loan  Contracts  (1777). 


§  2.  The  Defense  of  I'surj-  (1778>.  Plead- 
ing and  Proof    (1778). 

§  3.  The  Effect  of  I'snry  (1778).  For- 
feitures (177ft).  Application  of  UsuriouS 
Payments  (1779). 

§  4.  Affirmative  .Relief  and  .Procednie 
(1770).  Recovery  of  Usury  (1780).  Actions 
Under  Statute  (1780).  Crimes  and  Penalties 
(1780). 


§  1.  Elements  and  indicia.'^'^ — Usury  is  the  taking  of  more  for  the  use  of 
money  than  the  law  allows ;  it  is  an  illegal  profit. "^^  The  subject  pertains  alone  to 
obligations  growing  out  of  contracts  and  not  to  the  matter  of  taxes,  which  do  not 
rest  upon  contractual  relations.'** 

There  mvst  be  an  intention  to  exact  an  excessive  rate.**  A  fraudulent  purpose 
to  evade  the  usury  laws  is  the  true  test,'*  and  erroneously  claiming  more  than  is  due,'^ 
or  reserving  excessive  interest  through  mistake  in  fact,  on  the  part  of  the  lender, 
does  not  render  the  contract  usurious.'^  Usury  cannot  be  presumed,^'  and  an  un- 
lawful intent  cannot  be  imputed,  so  long  as  the  acts  of  the  parties  admit  of  a  law- 
ful construction.^*     The  good  faith,  purpose,  and  intent  of  such  transactions  are  or- 


and  sisters  without  a  conveyance  by  the 
tr..stee.  Uzzell  v.  Horn,  71  S.  C.  426,  51  S.  E. 
253. 

See  Trusts,   6  C.  L.  1736. 

Train  v.  Davjs,   49  Misc.   162,   98  N.  T. 


63. 
G4. 

S.  816 
65. 

E.  889 
66. 
«7. 


Smith   V.   Proctor,   1S9   N.  C.   314,  51 


See   4   C.   L.    1764. 

Yarborough  v.  Hughes,  139   N.  C.  199, 
51   S.  E.   904. 

68.  Nalla  v.  City  of  Austin  [Tex.  Civ. 
App.]    93   S.   W.   141. 

69.  Where  a  person,  in  lieu  of  a  loan  of 
money  sells  to  another  an  article  at  a  price 
beyond  its  real  value,  that  the  vendee  may 
sell  it  to  obtain  money  to  relieve  his  neces- 
sities, the  contract  is  usurious  or  not,  accord- 
ing to  the  Intent  of  the  parties.  Barry  v. 
Paranto  [Minn.]  106  N.  W.  911.  "Where  a 
sum  of  money  apparently  in  excess  of  the 
legal  rate  of  interest  was  retained  by  the 
lender,  it  was  competent  to  show  that  a  part 
of  it  was  received  in  payment  of  an  inde- 
pendent claim  and  not  reserved  as  interest. 
Patton  v.  Bank  of  Lafayette  [Ga.]  53  S.  B. 
664.  The  taking  of  interest  for  a  part  of 
a  year,  computed  on  the  principle  that  a 
year  consists  of  360  days,  or  12  months  of 
30  days  each,  is  not  usurious,  if  such  rule  is 
resorted  to  in  good  faith  and  for  conven- 
ience In  computation.     Id. 

70.  Brock    v.     French,    116     111.    App.    15; 


Yarborough  v.  Hughes,  139  N.  C.  199,  61  S. 
E.  904.  A  pretended  sale  of  an  Interest  in 
an  estate,  as  a  cover  for  a  usurious  trans- 
action, is  void.  Hagaman  v.  Reinach,  48 
Misc.  206,  96  N.  Y.  S.  719.  But  an  agree- 
ment for  a  loan  is  not  rendered  usurious 
becau'se,  after  the  borrower  had  delivered 
his  note  and  received  part  of  the  money, 
the  lender  refused  to  deliver  the  balance 
unless  the  borrower  would  make  a  certain 
purchase.  Zussman  v.  Woodbridge,  97  N.  Y. 
S.   973. 

71.  Fidelity  Loan  Ass'n  v.  Connolly,  95 
N.    Y.   S.    576. 

72.  Aldrich  v.  McClay  [Ark.]  87  S.  W.  813. 

73.  A  complaint  in  an  action  on  a  note, 
alleging  that  defendant  agreed  and  did  as- 
sign to  plaintiff  certain  shares  of  stock  be- 
sides giving  his  note,  did  not  necessarily 
show  a  usurious  agreement  as  the  assign- 
ment may  have  been  as  collateral  security 
or  otherwise  lawful,  which  may  be  shown 
by  parol  evidence.  Cameron  v.  Fraser,  94 
N.  Y.  S.  1058. 

74.  Transaction  between  mother  and  son 
whereby  the  latter  loaned  her  money  and 
accounted  for  interest  held  not  to  be  usuri- 
ous. Lusk  V.  Smith  [Kan.]  81  P.  173.  Where 
the  loan  was  to  be  repaid  from  the  proceeds 
of  collections  and  the  interest  charged  was 
such  that  it  might  not  exceed  the  legal  rate 
considering  the  uncertain  time  of  payment' 
the     contract     was     not     deemed     usurious' 
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dinarily  questions  of  f£w;t  for  the  jury )'"  and  the  burden  is  always  upon  the  party 
seeking  to  impeach  the  transaction  to  show  guilty  intent  and  that  the  contract  was  a 
cover  for  usury.'"'  Whenever  the  lender  stipulates  for  the  chance  of  an  advantage 
beyond  the  legal  interest,  the  contract  is  usurious  if  he  is  entitled  to  have  the  money 
lent  repaid  with  interest  thereon  at  all  events."  But  the  supreme  court  of  the 
United  States  has  held  that  when  the  promise  to  pay  a  sum  above  legal  interest  de- 
pends upon  a  contingency,  and  not  upon  any  happening  of  a  certain  event,  the  loan 
is  not  usurious.'^  Where  an  agreement  is  not  affected  with  usury  at  its  inception,  it 
\Yill  not  be  invalidated  by  subsequent  usurious  transactions  between  the  parties.'^" 

There  must  be  a  loan  or  forbearance.^" 

The  aggregate  of  the  exactions  must  exceed  the  legal  rate^''-  to  constitute  usury. 
Where  a  fixed  amount  of  dues  and  interest  was  paid  per  week,  by  a  borrowing  mem- 
ber of  a  building  and  loan  association,  and  the  dues  were  applied  on  the  principal, 
thus  reducing  it  while  the  interest  payments  continued  the  same  in  amount,  the  con- 
tract was  clearly  usurious.'^  If  the  debt  on  which  it  is  complained  usury  is  exacted 
may  be  wholly  discharged,  according  to  its  terms,  without  reaching  the  usury,  there 
is  no  usury  since  the  debtor  has  the  privilege  of  paying  the  lawful  sum  only."^ 

Discounts,  bonuses,  commissions  and  other  deductions  and  charges.^* — The  most 
common  devices, for  the  securing  of  unlawful  interest  are  charges  against  the  bor- 


Hagaman  v.   ReinacJi,   48  Misc.   206,   96  N.  Y. 
S.    719. 

75.  Barry  v.  Paranto  [Minn.]  106  N.  W. 
»11. 

76.  Lusk  V.  Smith  [Kan.]  81  P.  173. 
Where  a  party  agreed  to  purchase  premises 
at  a  trustee's  sale  and  convey  the  same  to 
the  grantor  in  the  trust  deed  at  a  reason- 
able advance,  and  paid  $1,475  therefor,  held 
that  the  voluntary  payment  by  the  grantor 
of  $2,115  for  a  reconveyance  of  the  premises 
was  not  a  usurious  transaction  in  the  ab- 
sence of  any  showing  of  an  intent  to  evade 
the  usury  statute.  Tarborough  v.  Hughes. 
139  N.  C.  199,  51  S.  B.  904.  An  instruction 
by  the  court,  based  on  the  theory  that  plain- 
tiff made  an  honest  mistake  of  fact  in  com- 
puting Interest,  and  had  no  intent  to  exact 
usury,  held  not  warranted  by  the  facts  in 
evidence.  Slocumb  v.  Stewart,  123  Ga.  360, 
61   S.  B.   405. 

77.  Hungerford  Brass  &  Copper  Co.  v. 
Brigham,  47  Misc.  240,  95  N.  T.  S.  867.  Stipu- 
lation that  the  payee  of  certain  notes,  draw- 
ing the  highest  legal  rate  of  interest,  should 
be  entitled  to  the  dividends  on  certain 
stocks,  while  he  held  them  as  security  for 
his  loan,  held  usurious,  the  fact  that  he 
received  no  such  dividends  being  immaterial. 
Kammer  v.   Glenz,   118   111.   App.    570. 

78.  Principle  applied  as  the  true  test  of 
the  usurious  character  of  building  and  loan 
association  contracts.  Whelplcy  v.  Ross, 
25  App  D.  C.  207,  citing  Spain  v.  Hamilton, 
1  Wall.  [U.  S.]  604,  17  Law.  Ed.  619;  Bed- 
ford v.  Eastern  Bldg.  &  L.  Ass'n,  181  U.  S. 
227,  45  Law.  Bd.  834. 

70.  An  assignment  of  interests  in  an  es- 
tate as  security  for  a  loan  and  collection 
charges.  Hagaman  v.  Reinach,  48  Misc.  206, 
96  N.  T.  S.  719;  Nance  v.  Gray   [Ala.]   38  So. 

<>]6 

80  See  4  C.  L.  1765.  There  must  be  a  loan 
either  express  or  implied.  Lusk  v.  Smith 
[ICan.l  SI  P.  173. 


81.  See  4  C.  L.  1765.  The  test  of  usury 
in  a  contract  is  wliether  it  would,  if  per- 
formed, result  ill  securing  a  greater  rate 
of  profit  on  the  subject-matter  than  is  al- 
lowed by  law.  Taylor  v.  Buzard  [Mo.  App.] 
90  S.  W.  126.  Under  Ballinger's  Ann.  Codes 
&  St.  §  3669,  permitting  12  per  cent  per  an- 
num, a  note  at  10  per  cent  interest  stipulat- 
ing tliat,  if  the  interest  was  not  paid  when 
due  it  should  be  added  to  the  principal  and 
the  whole  should  bear  interest  at  12  per 
cent,  was  not  usurious,  although  providing 
for  interest  on  both  principal  and  accrued 
interest  after  maturity  of  the  note.  Blake 
V.  Tount  [Wash.]  84  P.  625.  In  South  Caro- 
lina, a  note  given  at  10  per  cent  interest  "an- 
nually from  this  date,"  draws  that  rate  of 
interest  only  until  maturity,  when  the  stat- 
ute fixes  the  rate  at  7  per  cent,  and  the 
exaction  of  10  per  cent  after  maturity  is 
usury.  Earle  v.  Owings  [S.  C]  51  S.  B.  980. 
An  agreement  which  provided  that  the  lend- 
er might  at  his  option  demand  payment  of 
the  note  given  or  cancel  it  and  take  the 
stock  deposited  as  collateral  security,  to- 
gether witli  accrued  dividends,  was  usuri- 
ous. Hungerford  Br.iss  &  Copper  Co.  v. 
Brigham,  47  Misc.  240,  95  N.  T.  S.  867. 

Diseoiiiit  in  Ifleu  of  interest:  The  discount 
of  a  note  is  not  added  to,  but  is  in  lieu  of 
interest,  when  interest  runs  only  from  the 
maturity  of  the  note.  Lichtenstein  v.  Lyons 
[La.]  40  So.  454.  Where  the  rates  charged, 
whether  as  interest  or  discount  do  not  ex- 
ceed the  lawful  rate,  the  contract  Is  not 
usurious.  Id.  Where  three  days  of  grace 
are  allowed,  it  is  lawful  to  include  them  in 
the  computation  of  interest  taken  in  advance 
in  discounting  a  negotiable  note.  Patton  v. 
Bank  of  La  Payette    [Ga.]    53  S.  B.   664. 

82.  Norman  v.  Warsaw  Bldg.  &  Loan 
Ass'n    [Ky.]    91    S.    W.    695. 

83.  Taylor  v.  Buzard    [Mo.  App.]    90  S.  W. 

84.  See    4    C.    L.    1765. 
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rower  by  way  of  commissions,  fees  for  appraisals,  views,  examinations  and  renewals 
in  connection  with  the  loan.'=^  A  provision  in  a  contract  which  bears  the  highest 
legal  rate  of  interest,  in  the  nature  of  a  penalty  for  non-perfermance  of  the  terms 
of  payment,  was  held  not  to  render  the  contract  usurious  f  and  where  an  interest  in 
an  estate  was  assigned  as  collateral  security  for  a  loan,  an  agreement  for  the  payment 
of  collection  charges  to  the  lender  was  not  usurious,  although  such  charges  were  ex- 
•orbitant  and  oppressive.^' 

The  taint  of  usury  is  not  removed^^  by  the  renewal  of  a  contract  infected  there- 
with and  the  payment  of  the  illegal  interest  to  the  date  of  renewal.''  The  assign- 
ment of  a  usurious  debt  and  mortgage  to  an  innocent  purchaser  does  not  remove  the 
taint  ;*"  but  where  the  debtor  procured  the  assignment  of  such  debt  and  mortgage  to 
an  innocent  party  who  advanced  money  to  pay  the  usurious  debt  on  an  agreement  by 
the  debtor  to  execute  a  new  mortgage,  on  his  failure  to  execute  such  new  mortgage 
equity  regarded  the  old  one  as  its  equivalent  and  held  the  land  bound  by  it,  notwith- 
standing the  usury  in  the  original  debt.*^ 

Ustcry  statutes.^'' — ^The  right  of  the  legislature  to  prescribe  a  maximum  rate 
of  interest  for  the  forbearance  of  money,  and  to  attach  penalties  for  disregard  there- 
of, has  been  recognized  and  exercised  from  an  early  date.*^  Such  statutes  are  enacted 
for  the  protection  of  the  borrower  on  the  theory  that  his  necessities, deprive  him  of 
freedom  in  contracting  and  place  him  at  the  mercy  of  the  lender.^*  Such  legislation 
is  valid  unless  it  imposes  such  arbitrary  restrictions  upon  the  individual  and  his 
business  as  are  palpably  foreign  to  the  legitimate  purposes  of  such  laws.**  The  prin- 
ciple that  the  usury  laws  affect  only  the  remedy  and  not  the  substance  of  contracts 
has  no  application  to  valid  contracts  made  without  the  state."* 

Conflict  of  laws."'' — Contracts  are  governed  by  the  xisury  laws  of  the  state  where 
the  money  is  payable.®' 


85.     state  V.  Gary  [Wis.]   105  N.  "W.  792. 

SO.  Contract  for  sale  of  a  piano  on  month- 
ly installments  of  $10,  providing  that,  if  pay- 
ments did  not  amount  to  more  than  $3  per 
month,  they  should  be  applied  as  rent  for 
the  piano,  and  the  purchaser's  rights  for- 
feited. Taylor  V.  Buzard  [Mo.  App.]  90  S. 
\Y.  126. 

87.  Hagraman  V.  Keinach,  48  Misc.  206,  (6 
N.  Y.  S.  719. 

88.  See  4  C.  L.   1765. 

80.  Lockwood  v.  Muhlberg  [Ga.]  53  S.  B. 
92.  Where  the  receiver  of  a  loan  associa- 
tion took  four  notes  from  a.  borrower  as 
representing  the  balance  due  on  a  usurious 
contract  with  the  association,  payable  to  a 
third  party,  the  notes  constituted  a  merger 
of  the  old  indebtedness  but  did  not  remove 
the  taint  of  usury.  Armor  v.  Bank  of  Lou- 
don  [Miss.]   39  So.  17. 

90,  »1.     Lowe  V.  Walker  [Ark.]  91  S.  W.  22. 

02.  See    4  C.  L.    1765. 

03.  State  V.  Gary  [Wis.]  105  N.  W.  792. 
Laws  against  usury  are  founded  on  prin- 
ciples of-  public  policy  that  have  been  recog- 
nized for  ages  (Ex  parte  Borger  [Mo.]  90  S. 
W.  759),  and  the  legislature  can  regulate,  or 
prohibit  usury  altogether  (Id.). 

94.     State  V.  Gary  [Wis.]   105  N.  W.  792. 

05.  Laws  1905,  p.  419,  c.  278,  amending 
Rev.  St.  1898,  §  1691,  prohibiting  more  than 
10  per  cent  interest  on  chattel  mortgage 
loans,  or  more  than  14  per  cent  in  full  for 
all  charges,  etc.,  in  making  the  loan,  is  a 
valid   exercise   of   the  police  power  and   not 


an  unconstitutional  Interference  with  liberty 
of  contract,  or  with  personal  liberty.  State 
V.  Gary  [Wis.]   105  N.  W.  792. 

06.     Bank   v.   Doherty    [Wash.]    84   P.    872. 

or.     See    4   C.  Ia   1766. 

08.  A  loan  made  by  a  foreign  building 
and  loan  association  through  Its  local  agent 
In  Michigan,  secured  by  mortgage  on  land 
In  that  state  and  providing  for  payments  to 
such  agent  was  a  Michigan  contract  govern- 
ed by  the  laws  of  that  state.  Cobe  v.  Sum- 
mers [Mich.]  12  Det.  Leg.  N.  965,  106  N.  W.  707. 
Where  the  maker  and  payee  of  a  note  were 
residents  of  Montana,  and  the  note  Was  exe- 
cuted and  made  payable  there,  and  the  mort- 
gage security  was  executed  and  delivered 
there,  the  contract,  as  to  usury,  was  govern- 
ed by  the  Montana  statutes,  although  the 
mortgage  covered  land  In  Washington  and 
was  recorded  there.  Bank  v.  Doherty 
[Wash.]  84  P.  872.  Ballinger's  Ann.  Godes 
&  St.  §  3671,  providing  that  a  contract  for  a 
greater  rate  of  Interest  than  allowed  by  law 
shall  be  void,  has  no  application  to  a  con- 
tract made  in  another  state  and  bearing  a 
rate  of  interest  that  la  legal  there.  Id 
Where  a  Maryland  building  and  loan  asso- 
ciation loaned  money  to  a  citizen  of  Vir- 
ginia, taking  a  mortgage  on  Virginia  real 
estate,  the  contract  was  governed  by  Mary- 
land laws.  Middle  States  Loan,  Bldg  &  Gon 
structlon  Co.  v.  Miller's  Adm'r  [Va.]  51  s 
E.  846.  A  contract  to  pay  6  per  cent  Inter- 
est and  taxes  and  insurance  premiums  in 
addition  to  what  the  borrower  undertook  to 
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Usury  laws  as  applied  to  "building  and  loan  contracts.^" — Such  associations  in 
some  states  are  relieved  from  the  strict  operation  of  the  usury  laws^  upon  compliance 
with  the  statutory  provisions  as  to  making  their  loans.^  A  rather  strict  compliance 
with  law  is  required  of  building  and  loan  associations,  when  they  seek  to  obtain  more 
than  the  legal  rate  of  interest  under  the  plea  of  subscriptions  to  stock,  bonuses,  bids 
for  loans,  fines,  etc.  f  but  the  statutory  provisions  as  to  competitive  bidding  for  loans 
are  sufficiently  complied  with,  when  an  opportunity  for  bidding  is  given  and  priority 
or  preference  of  loan  is  awarded  to  the  highest  bidder,  even  though  but  one  is  pres- 
ent* It  was  not  the  purpose  of  the  legislature  to  exempt  such  associations  from  the 
operation  of  the  usury  laws  generally,  upon  any  and  all  contracts  howsoever  made, 
but  the  exemption  is  restricted  to  interest,  premium,  fines  and  interest  on  such  pre- 
miums as  shall  accrue  "according  to  the  provisions"  of  the  law.**  A  corporation 
doing,  in  effect,  a  banldng  business,  is  not  entitled  to  the  benefit  of  such  provisions 
and  cannot  enforce  fines  and  premiums  which,  but  for  such  laws,  would  be  usurious.' 
It  does  not  necessarily  follow  that  the  law  against  usury  is  violated  by  such  associa- 
tions, if  a  larger  sum  is  reserved  to  be  paid  for  a  loan  or  for  an  advance,  whichever 
it  may  be  called,  than  the  principal  and  interest  of  the  amotmt  advanced.''  The 
charter  privileges  of  such  associations  must  be  regarded  in  determiniag  the  question 
of  usury.'     A  member  who  bids  for  a  loan  at  a  specified  premium,  his  bid  being  ae- 


pay  Turhen  he  beca.me  a  member  of  the  as- 
sociation and  which  he  was  bound  to  pay 
to  mature  his  stock,  was  held  not  usurious 
under  Maryland  laws.     Id. 

99.  See  4  C.  Li.  1766.  See,  also,  Building 
and  Loan  Associations,  6  C.  Ii.  478. 

1.  1  Starr  &  C.  Ann.  St.  1896,  p.  1050,  c. 
32,  par.  118,  providing-  that  no  interest,  pre- 
miums, fines  nor  Interest  on  premiums  shall 
be  deemed  usurious,  an  association  organiz- 
ed thereunder  and  complying  with  Its  re- 
quirements as  to,  loans,  may  lawfully  con- 
tract for  greater  compensation  for  the  use 
of  money,  for  interest  and  premium,  than 
the  legal  rate  of  interest  fixed  by  the  gen- 
eral laws.  Home  BIdg.  &  Loan  Ass'n  v.  Mc- 
Kay, 217  ni.  551,  75  N.  B.  569.  But  in  Mis- 
sissippi it  was  held  where  a  borrower  of  a 
savings  and  loan  association  agreed  to  pay 
monthly  $1.65  as  premium.  $2.50  as  interest 
and  $3  on  stock,  on  a  loan  of  $500,  the  Interest 
rale  was  in  excess  of  10  per  cent  and  usuri- 
ous, as  the  taking  of  stock  was  merely  a 
.scheme  to  evade  the  usury  law  and  the 
borrower  in  reality  never  was  to  acquire 
any  stock.  Armor  v.  Bank  of  Loudon  [Miss.] 
39  So.  17.  And  In  Kentucky  a  contract  for 
the  payment  of  a  fixed  amount  of  dues  and 
Interest  per  week,  the  dues  being  applied 
to  reduce  the  principal  while  the  interest 
payment  remained  the  same,  was  held  to  be 
clearly  usurious.  Norman  v.  Warsaw  Bldg. 
&  Loan  Ass'n  [Ky.]  91  S.  W.  695. 

2.  Where  the  statute  provided  for  the  of- 
fering of  money  for  bids  in  open  meeting 
which  could  be  dispensed  with  only  by  by- 
laws for  that  purpose  and  fixing  the  rate 
of  Interest  and  premiums,  no  such  by-laws 
having  been  adopted,  a  loan  made  without 
such  offering  in  open  meeting  and  at  a  pre- 
mium and  rate  of  interest  in  excess  of  the 
rates  authorized  by  law,  was  usurious.  Sar- 
gent V.  Home  Bldg.  &  Loan  Ass'n.  114  111. 
App.  393-  Where  a  borrowing  member  did 
not  obtain  his  loan  as  a  result  of  competi- 
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tion  In  open  meeting,  but  agreed  to  pay  a 
premium  fixed  by  the  by-laws  befnre  the 
law  authorized  such  procedure,  such  pre- 
mium could  not  be  enforced  by  foreclosure. 
Assets  Realization  Co.  v.  Helden,  117  111. 
App.  458.  Where  the  statutes  require  the 
borrower  to  be  a  stockholder  In  the  asso- 
ciation, a  loan  made  to  one  not  a  stockholder 
would  not  be  exempt  from  the  implication 
of  ustiry.  Home  Bldg.  &  Loan  Ass'n  v.  Mo- 
Kay,    217   III.    551,    75  N.    E.    569. 

3.  Cobe  V.  Summers  [Mich.]  12  Det.  Leg. 
N.  965,  106  N.  W.  707.  Under  Laws  1895,  p. 
165,  c.  328,  permitting  discount  interest  at 
3  per  cent  per  month  for  the  first  2  months 
and  2  per  cent  a  month  thereafter,  with  a 
charge  of  $3  for  examination  and  drawing 
papers,  a  loan  of  $175  for  3  months,  retain- 
ing $17,  was  not  usurious,  it  being  strictly 
within  the  terms  of  the  statute.  Fidelity 
Loan  Ass'n  v.  Connolly,  95  N.  T.  S.  576. 

4.  Laws  1891,  p.  89,  §  8.  Home  Bldg.  & 
Loan  Ass'n  v.  McKay,  217  111.  551,  75  N.  E. 
569. 

5.  Garlick  v.  Mutual  Loan  &  Bldg.  Ass'n 
116  111.  App.  311. 

0.  Assets  Realization  Co.  v.  Heiden,  117 
111.  App.  458. 

7.  The  supreme  court  of  the  United  States 
having  held  that,  wh(!n  the  promise  to  pay  a 
sum  above  legal  interest  depends  upon  a  con- 
tingency it  is  not  usurious  (Spain  v.  Hamil- 
ton, 1  Wall.  604,  17  Law.  Ed.  619;  Bedford  v. 
Eastern  Bldg.  &  Loan  Ass'n,  181  U.  S.  227, 
45  Law.  Ed.  834),  that  principle  was  applied' 
as  the  true  test  of  the  usurious  character 
of  building  and  loan  association  contracts. 
WhellDley  v.  Boss,  25  App.  D.  C.  207. 

8.  Where  the  articles  of  association  re- 
quire all  loans  to  be  made  upon  competitive 
bidding,  a  loan  made  without  compliance 
therewith,  for  more  than  the  legal  rate  of  in- 
terest, is  usurious.  Cobe  v.  Summprs  [Mich.] 
12   Det.   Leg.   N.   965,    105  N.   W.    707. 
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cepted  and  the  money  loaned  him  in  good  faith,  is  estopped,  after  receiving  the  bene- 
fits of  the  transaction,  to  deny  the  validity  of  tlie  loan  on  the  ground  of  nsnry.* 

§  3.  The  defense  of  «*iiry."— This  defense  is  personal  to  the  borrower;"  and 
a  trustee,  who  borrows  money  for  himself  and  his  beneficiaries,  may  plead  usury  as 
a  defense  in  behalf  of  himself  and  tlie  beneficiaries."  A  purchaser  of  real  estate 
charged  with  a  usurious  debt,  who  assumes  to  pay  it  in  consideration  of  his  purchase, 
cannot  defend  against  the  usury;"  but  it  has  been  held  that  such  grantee  may  avail 
himself  of  the  defense,  wliere  the  mortgagee  was  a  corporation  assuming  to  be  a  loan 
association,  but  was  in  effect  doing  a  banking  business.^*  A  person  who  borrows 
money  from  another  to  pay  a  usurious  debt  cannot  avoid  his  obligation  to  the  latter 
because  of  \he  taint  of  usury  in  the  original  debt;^'  but  where  a  note  is  given  in  re- 
newal of  another,  usury  in  the  original  transaction  may  be  shown,  iipon  a  proper 
plea  and  between  the  original  parties.^^  So  long  as  any  poi-tion  of  the  debt  remains 
due,  the  defense  of  usury  is  available  ;^'  and  a  counterclaim  for  usury  is  available  and 
efEective  as  long  as  tlie  right  of  action  exists  on  the  principal  sum.^'  A  person  may 
be  estopped  to  set  up  the  plea  of  usury  by  his  submission  to  an  award  of  arbitrators,*' 
or  by  his  own  fraudulent  inducement  of  the  contract,^"  or  by  participation  in  the 
benefits  of  the  transaction.^^  Under  charter  authority  to  define  by  ordinance  the 
powers  and  privileges  of  pawnbrokers,  a  city  cannot  authorize  them  to  charge  usury. ^® 

Pleading  and  proof. '^^ — Tliis  defense  must  be  specially  pleaded,''*  and  the  facts, 
wherein  it  is  alleged  that  the  usury  consists,  must  be  specifically  alleged.^'     The  re- 


0.  Broch  V.  Prerifch,  116  111.  App.  15;  Home 
Bldg-.  &  Loan  Ass'n  v.  McKay,  217  lU.  551,  75 
N.  E.  569. 

10.  See  4  C.  L.  1766. 

11.  Nance  v.  Gray  [Ala.]  38  So.  916; 
Chenoweth  v.  National  Bldg.  Ass'n  [W.  Va.] 
63  S.  E.  559.  In  an  action  against  a  cor- 
poration to  recover  wages  of  one  of  Its  em- 
ployes that  had  been  assigned  to  plaintiff 
as  security  for  certain  notes,  defendant  could 
not  defend  on  the  ground  that  the  notes 
Tvere  usurious.  Thompson  v.  Interborough 
Rapid  Transit   Co.,   96  N,   Y.    S.   416. 

12.  Earle  v.   Owings    [S.    C]    51   S.   E.   980. 

13.  On  the  principle  that  such  defense  is 
personal  to  the  borrower.  Chenoweth  v.  Na- 
tional Bldg.  Ass'n  [W.  Va.]  53  S.  B.  559.  On 
the  ground  of  estoppel.  Cobe  v.  Summers 
[Mich.]   12  Det.  Leg.  N.  965.  106  N.  W.  707. 

14.  Assets  Realization  Co.  v.  Heiden,  -117 
ni.  App.  458. 

15.  Lowe  V.  Walker   [Ark.]   91  S.  W.  22. 

16.  Berry  v.  Kingsbaker,  118  111.  App. 
198. 

17.  Garlick  v.  Mutual  Loan  &  Bldg.  Ass'n 
of  Joliet,    116   111.    App.    311. 

18.  It  is  not  barred  in  3  years,  as  a  pen- 
alty or  forfeiture,  under  Code  Civ.  Proc. 
1902.  §  113.  Earle  v.  Owings  [S.  C]  51  S. 
B.   980. 

19.  Where  defendant's  Indebtedness  to 
plaintiff  was  submitted  to  arbitrators  on  the 
agreement  that  legal  interest  was  to  be  com- 
puted on  items  of  indebtedness  from  matur- 
ity, and  defendant  took  no  exceptions  to  the 
aAvard  by  appeal  (Code  1896.  §  522)  or  other- 
wise, but  gave  his  notes  and  mortgage  there- 
for, he  was  estopped  to  set  up  as  a  defense 
against  foreclosure,  that  the  arbitrators  had 
included  usurious  charges  In  their  award. 
Hoffman   v.   Milner   [Ala.]    38  So.    758. 

20.  Where  the  maker  of  a   usurious  note 


induces  another  to  purchase  It  after  matur- 
ity, representing  a  stated  amount  to  be  dae 
thereon  and  promising  to  pay  that  sum  later, 
he  is  estopped  from  pleading  the  usury, 
where  the  purchaser  acts  in  good  faith  and 
without  knowledge  of  the  usury.  Walker  v. 
Hillyer  [Ga.]  53  S.  B.  313.  Where  the  bor- 
rower, who  was  the  lender's  attorney,  in- 
formed him  that  the  contract  drawn  ■was 
"all  right,"  the  borro\ver  was  estopped  to 
plead  that  the  contract  was  usurious.  Hun- 
gerford  Brass  &  Copper  Co.  v.  Brlgham,  95 
N.  Y,  Supp.  867.     See  19  Harv.  L.  R.  454. 

SI.  A  member  of  a  homestead  loan  as- 
sociation who  bids  for  a  loan  is  estopped, 
after  the  acceptance  of  his  bid,  the  loan 
of  the  money  to  him  in  good  faith  and  the 
receipt  of  the  benefits  of  the  transaction,  to 
deny  the  validity  of  the  loan  on  the  ground 
of  usury.  Broch  v.  French,  116  111.  App.  15; 
Home  Bldg.  &  Loan  Ass'n  v.  McKay,  217  111. 
551,  75  N.  E.  569.  Where  the  grantee  of 
land  subject  to  a  usurious  mortgage  has  re- 
ceived as  a  part  of  the  consideration  the 
benefit  of  the  amounts  claimed  to  be  usuri- 
ous, the  law  estops  him  to  set  up  usury 
(Cobe  V,  Summers  [Mich.]  12  Det.  Leg.  N. 
965,  106  N.  W.  707);  but  where  such  amount 
has  not  been  deducted  from  the  purchase 
price,  he  is  not  estopped   (Id.). 

22.  Code  1895  (Civ.  Code  §  2955;  Pol.  Code, 
§  755)  confers  no  such  authority  upon  muni- 
cipalities. Lockwood  V.  Muhlberg  [Ga.!  53 
S.  B.  92. 

23.  See  4   C.   L.    1767. 

24.  Averments  sufficiently  definite.  Gar- 
lick  V.  Mutual  Loan  &  Bldg.  Ass'n  116  111 
App.    311. 

25.  Under  the  Illinois  statute.  Home 
Bldg.  &  Loan  Ass'n  v.  McKay,  217  III.  551 
75  N.  E.  569.  It  must  set  up  the  usurious 
contract,   specifying  its   terms  and  the  par- 
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quirements  of  a  plea  of  usury  in  Georgia  are  fixed  by  statute,  where  the  purpose  if 
either  to  recover  back  usury  or  set  off  the  same  against  plaintiff's  demand,  the  pur- 
pose being  that  the  amount  sought  to  be  recovered  or  set  off  may  be  determined  ac- 
curately from  the  allegations,  without  aid  from  extraneous  sources.^*  A  defense  of 
usury  common  to  husband  and  wife  when  pleaded  by  him  inures  to  her  benefit 
though  not  pleaded  by  her."'  Where  defendant  pleaded  the  defense  of  usury  special- 
ly and  filed  a  notice  of  set-off  therewith,  his  giving  evidence  in  support  of  his  plea 
of  usury  was  a  waiver  of  his  notice  of  set-off."*  That  a  contract  is  in  fact  usurious 
may  be  shown  by  parol  evidence,  although  it  is  in  writing.""  The  burden  of  proving 
the  usury  remains  on  defendant  to  the  end.^° 

§  3.  The  effect  of  iisury.^'^ — Contracts  made  in  connection  with  the  loaning  of 
money,  under  a  scheme  whereby  the  lender  or  his  agent  receives  payments  of  money 
or  its  equivalent  in  excess  of  the  legal  rate,  have  been  held  to  be  prohibited  by  the 
law  and  unenforceable.^"  Where  certain  funds  coming  to  a  bankrupt  from  his 
father's  estate  were  claimed  in  part  by  virtue  of  specific  liens  or  assignments,  the 
assignee  senior  in  time  could  recover  no  portion  of  the  fund,  if  his  assignment  was 
usurious  f^  but,  where  he  made  no  claim  on  the  fund  in  controversy,  but  was  brought 
int<p  the  case  as  a  defendant,  by  the  other  assignees,  the  latter  could  not  have  the  fund 
released  from  his  claim,  without  returning  to  him  the  consideration  received  by  the 
bankrupt.'*  Where  a  debt  secured  by  mortgage  of  personal  property  is  constituted 
in  part  of  usury,  the  mortgagee  is  neither  a  purchaser  nor  creditor  without  notice 
within  the  meaning  of  the  recording  acts.'" 

Forfeitures.^^ 

Application  of  usurious  payments.^'' — Usurious  payments  are  to  be  applied  in 
reduction  of  the  principal.'* 

§  4.  Affirmative  relief  and  procedure.'^'' — The  practice  has  always  prevailed  in 
chancery  to  allow  the  complainant  to  have  a  discovery  of  the  particulars  of  usurious 
transactions,  on  the  condition  that  he  submits  to  pay  the  debt  with  legal  interest.*" 
The  statute  of  New  York  being,  to  the  contrary,  the  plaintiff  cannot  be  required,  as 
a  condition  to  relief,  to  make  restitution  of  the  moneys  actiially  received  upon  the 
loans  adjudged  usurious.*^  Where  a  borrowing  member  of  a  loan  association  had 
repaid  in  full  an  original  loan  tainted  with  usury,  he  was  entitled  to  have  his  trust 
deed  securing  the  loan  canceled,  even  as  against  an  innocent  holder  of  his  notes  and 
.  security.*" 


ticular  facts  relied  upon  to  bring  It  within 
the  sfatutory  prohibition  (Rogers  v.  Morton, 
46  Misc.  494,  95  N.  T.  S.  49).  and  the  amounts 
paid    (Nance  v.   Gray    [Ala.]    3S   So.    916). 

26.  Civ.  Code  1895,  §  5090.  Burnett  v. 
Davis  &  Co.   [Ga.]   52  S.  E.  927. 

27.  As  in  proceedings  involving  home- 
stead or  dower  rights.  Lowe  v.  Walker 
[Ark.}    91    S.    W.    22. 

as.     Berry  v.  Kingsbaker.  118  II!.  App.  198. 

29.  Campbell  v.  Connable,   98  N.  Y.  S.  231. 

30.  Ferguson  v.  Bien,  94  N.  T.  S.  459.  An 
instruction  which  may  be  taken  to  imply  re- 
lief of  defendant  from  that  burden  Is  er- 
roneous. Jd.  Contention  that  a  mortgage 
wa.s  usurious  because  the  borrowers  agreed 
to  pay,  in  addition  to  the  stipulated  inter- 
est, as  a  bonus  for  the  loan,  $20,000  In  cash 
and  one-tenth  of  the  mortgaged  property, 
not  sustained  by  proofs.  Curtze  v.  Iron 
Dyke  Copper  Min.  Co.   [Or.]   81  P.   81B. 

31.  See  4  C.  U  1767. 


32.  State  v.  Gary   [Wis.]    105  N.  W.  792. 

33,  34.     In  re  L'Hommedieu,  138  P.   606. 
Sn.     Code    1896,    §    1009.     Where    defendant 

contended  that  plaintiff  was  not  protected 
as  a  bona  fide  purchaser,  because  Its  debt 
was  tainted  with  usury,  exclusion  of  evi- 
dence of  such  fact  was  error.  Morris  v. 
Bank  of  Attalla    [Ala.]    38   So.    804. 

3«,  37.     See  4  C.   L.  1768. 

38.  Where  $10  as  interest  for  one  month 
was  Included  in  a  note  for  $160  and  $10  was 
paid  as  interest  soon  after,  the  sureties  were 
entitled  to  a  reduction  of  only  $20  in  a 
iudgment  against  them  and  not  for  double 
that  amount.  Titterington  v.  Murrell  [Tex. 
Civ.  App.]  90  S.  W.  610. 

30.     See  *  C.   L.   1768. 

40.  Garlick  v.  Mutual  Loan  &  Bldg.  Ass'n, 
116  111.  App.  311. 

41.  Statute-' severely  criticised.  Hagaroan 
v.  Reinach,  48  Misc.   206,  96  N.  Y.  S.   719. 

42.  Armor  v.   Bank  of    Loudon    [Miss.]    39 
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Recovery  of  usury.^^ — An  action  to  recover  must  be  based  on  an  actual  payment 
of  usurious  interest.**  Where  the  complaint  in  an  action  to  recover  usurious  interest 
paid  states  the  sum  loaned,  the  amount  retained  as  interest  and  for  what  time,  from 
■nhich  it  appears  that  there  was  an  illegal  rate  of  interest  charged,  it  is  sufficient  al- 
though the  rate  of  interest  is  not  specifically  stated.*"  Such  actions  may  be  barred 
by  statute  ;*'  but,  on  a  series  of  usurious  transactions,  the  statute  of  limitations  does 
not  begin  to  run  until  they  are  all  closed  and  a  settlement  made  between  the  parties.*^ 

Actions  under  statute.*^ — ^The  reqiiirements  of  a  plea  of  usury,  in  Georgia, 
in  an  action  to  recover  back  usury  paid,  is  fixed  by  statute,  which  provides  that  the 
amount  sought  to  be  recovered  shall  be  determined  accurately  from  the  allegations, 
without  aid  from  extraneous  sources.** 

Crimes  and  penalties.'^'' — The  legislature  may  make  the  violation  of  the  usury 
laws  a  criminal  offense.^^  Those  who  maintain  a  place  where  usurious  rates  of  inter- 
est are  taken,  and  the  usury  statutes  habit  l  -■lly  violated,  may  be  indicted  for  keeping 
a  disorderly  house."^  In  ttie  absence  of  express  authority,  a  municipality  cannot,  by 
ordinance,  impose  a  penalty  upon  money  loaners  for  the  exaction  of  usury."^ 

VAGE.AlITg.B* 

Vagrancy  is  variously  defined  by  statute."    A  city  council  having  the  power  to 


So.  17.  Complaint  to  cancel  a  mortgage  giv- 
en to  a  building-  and  loan  association,  held 
demurrable  for  failure  to  show  a  contract 
on  a  scheme  different  from  that  sanctioned 
by  statute.  Darr  v.  Guaranty  Sav.  &  Loan 
Ass'n    rOr.]    81    P.    B65. 

43.  See   4    C.   L.    1768. 

44.  Neither  the  discharge  of  a  usurious 
note  by  a  surety,  by  giving  his  own  note 
therefor,  nor  the  subsequent  payment  of  the 
renewal  note  by  the  surety,  gives  the  prin- 
cipal a  cause  of  action  against  a  national 
bank,  under  the  federal  statute.  Lasater  v. 
First  Nat.  Bank  [Tex.  Civ.  App.]  13  Tex.  Ct. 
Kep.    642,    88    S.    W.    429. 

45.  Gilman  v.  E'ultz  [Ind.  App.]  77  N.  B. 
746. 

4«.  Under  Ky.  St.  1903,  §  2517,  actions  to 
recover  usury  are  expressly  barred  in  one 
year  from  payment.  Norman  v.  Warsaw 
Bldg.   &  Loan  Ass'n    [Ky.]    91   S.   W.   695. 

47.  Shannon's  Code  Supp.  p.  692  (Act  Apr. 
15,  1903),  limiting  actions  for  usury  to  2 
years.  Is  prospective  only.  Slover  V.  Union 
Bank   [Tenn.]    89  S.  W.    399. 

48.  See   4  C.  L.  1768. 

49.  Civ.  Code  1895,  §  5090.  Burnett  V. 
Davis  &  Co.   [Ga.]   52  S.  E.   927. 

50.  See  4  C.  L.   1768. 

51.  Laws  1905,  p.  419,  c.  278,  amending 
Kev.  St.  1898,  §  1691,  so  as  to  impose  a  fine 
of  not  less  than  $25  nor  more  than  $300,  or 
6  months  imprisonment,  or  both,  for  taking 
illee!»l  interest  on  chattel  mortgage  loans,  is 
valid.  State  v.  Gary  [Wis.]  105  N.  W.  792. 
Rev.  St  1899,  §  2358,  making  It  a  misdemean- 
or to  take  interest  above  2  per  cent  per 
month  is  not  repugnant  to  Const  art.  2,  5 
30  and  Const.  U.  S.  Amdt.  14,  §  1.  guaranty- 
ing due  process  of  law.  Ex  parte  Berger 
[Mo  ]  90  S.  W.  759.  Nor  Is  that  statute  ob- 
noxious to  Const  art  4,  §  53,  prohibiting 
special      or      exclusive     privileges      or     im- 


munities, or  to  Const  U.  S.  Amdt.  14, 
§  4,  guarantying  equal  protection,  on  the 
ground  that,  since  the  general  law  allows 
only  8  per  cent  per  annum.  It  arbitrarily 
divides  usurers  into  criminal  and  noncriminal 
classes.  Id.  The  statute  does  not  discrimin- 
ate by  applying  only  to  those  who  take  more 
than  2  per  cent  a  month  "by  means  of  com- 
missions or  brokerage  charges,"  but  applies 
ilike  to  all  who  exceed  the  specified  limit  di- 
rectly or  indirectly.  Id.  The  act  of  1898  (22  St. 
at  Large  p.  749),  relative  to  usury  being 
made  applicable  only  to  future  contracts,  the 
penalty  of  the  act  of  1882  (18  St.  at  Large, 
p.  35)  applies  to  all  contracts  made  prior  to 
the  act  of  1898.  Earle  v.  Owings  [S.  C]  51  S. 
E.  980. 

52.  State  V.  Dimant  [N.  J.  Sup.]  62  A.  286. 

53.  An  ordinance  imposing  such  a  penalty 
is  void  to  that  extent  City  Council  of  Au- 
gusta V.   Clark   &  Co.    [Ga.]    52   S.   E.    881. 

54.  See  2  C.  L.  1975. 

55.  Indictment  which  alleged  that  defend- 
ant being  able  to  work  and  having  no  prop- 
erty, wandered  about  in  idleness,  held  suf- 
ficient under  a  statute  declaring  one  a  va- 
grant who  being  able  to  work  and  having 
no  property  to  support  him  wanders  about 
in  idleness.  Gen.  Acts  1903,  p.  244.  Van- 
diver  V.  State  [Ala.]  40  So.  88.  Under  ordi- 
nances declaring  vagrants  persons  who  live 
by  gambling,  a  charge  is  sufficient  though 
no  particular  game  is  specified.  Ordinance 
under  Act  178,  p.  368,  of  1904.  City  of 
Shreveport  v.  Bowen  [La.]  40  ScL  859.  But 
where  draw  poker  is  specified  In  the  charge 
the  court  will  take  Judicial  notice  that  it  is 
a  gambling  game.  Id.  If  any  game  is 
specified,  it  is  Immaterial  what  game  it  is 
since  any  game  may  be  played  for  money 
or    other   stakes   thus   making    it   gambling 
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i-estrain  and  punish  vagrants  may  pass  an  ordinance  declaring  what  acts  shall  con- 
stitute vagrancy,  but  such  power  must  not  be  exercised  unreasonably  and  must  be 
limited  to  the  generally  accepted  meaning  and  scope  of  the  law  relating  to  the  sub- 
ject.^«  The  state  must  prove  all  the  essential  ingredients  of  the  crime."  Under  a 
statute  declaring  that  able-bodied  married  men  who  shall  neglect  or  refuse  to  sup- 
port their  families  shall  be  deemed  vagrants,  a  professional  man  cannot  be  declared  a 
vagrant  merely  because  his  profession  does  not  yield  an  income  sufficient  to  support 
his  family."*  In  Georgia  a  child  under  sixteen  years  of  age  cannot  be  convicted  of 
vagrancy.^" 

Values;  Vabianoe;  Venditioni  Exponas,  see  latest  topical  index. 
VENDORS  AND  PURCHASEES. 


§  1.  TIic  Contract  tor  tlie  Sale  of  Land 
(1781). 

A.  General  Nature,  Requisites  and  Valid- 

ity (1781). 

B.  Reformation  and  Cancellation   (1783). 

C.  Statute  of  Frauds   (1783). 

B.  Options  to  Buy  or  Sell   (1784). 

§  2.  Condition,  <lnautity,  and  Description 
of  Lands  (1785).  What  Land  (1785).  De- 
scription (1786).  What  Acreage  or  Quantity 
(1786). 

§  3.  Title,  Deed,  and  Incnmbrances  (1787). 
What  was  Sold  (1787).  Sufficiency  of  that 
Tendered  (1787). 

§  4.      Price  and  Payment  (1789). 

§  6.     Time    (1790). 

§  6.  Conditions,  Covenants,  and  Warran- 
ties   (1791). 

§  7.      Demand,  Tender,  and  Default    (1792). 

S  8.  Forfeiture,  Rescission,  and  Waiver 
(1793).     Forfeiture  (1793).    Rescission  (1794). 


Rights  of  Vendee  After  Rescission  (1796). 
Abandonment   (1796). 

§  9.  Interest  in  the  Land  Created  by,  and 
Rlglits  and  Liabilities  Under  tlic  Contract 
(1797).  Taxes  (1799).  Interest,  Rents,  and 
Fronts  (1800).  A  Sale  of  Standing  Timber 
(1800). 

§  10.  Linbility  Consequent  on  Breach 
(1800).  Rights  of  the  Vendor  (1800).  Rights 
of  Vendee  (1801).  Measure  of  Damages  (1801). 
Deficient  Quantity  or  Other  Partial  Fail- 
ure of  Consideration    (1802). 

§  11.     Bights  After  Conveyance  (1803). 

§  12.  Vendor's  Liens  and  Their  Enforce- 
ment   (1803). 

A.  Express    (1803). 

B.  Implied  (1804). 

C.  Remedies   (1805). 

§  13.  Enforcement  of  the  Contract  of  Sale 
(1806). 


§  1.  The  contract  for  the  sale  of  land.  A.  General  nature,  requisites  and 
validity. "" — A  sale  is  a  transmutation  of  title  in  consideration  of  money.'^  A  con- 
tract for  the  sale  of  land  is  governed  by  the  principles  applicable  to  other  contracts,"^ 
consequently  it  must  be  free  from  fraud"*  or  mistake,"*  and  if  entered  into  by  an. 
agent  he  must  have  authority.""  It  is  not  essential  to  the  existence  of  the  contract 
that  the  vendor  have  title."*  A  contract  forbidden  by  law  may  be  valid  as  to  a  bona 
fide  vendee."     A  contract  is  not  fully  executed  until  possession  is  delivered." 


56.  Minneapolis  ordinance  approved  July 
15,  1891  held  void  in  so  far  as  it  attempts 
to  punish  as  a  vagrant  one  found  trespass- 
ing on  private  premises  without  giving  a 
good  account  to  the  court  of  his  conduct, 
and  upheld  as  to  its  other  provisions.  State 
V.    McFarland    [Minn.]    105   N.    W.    187. 

57.  No  proof  that  defendant  had  no  prop- 
erty.    Vandiver  v.    State   [Ala.]    40   So.   88. 

58.  Wife  held  not  entitled  to  divorce  on 
the  ground  that  husband  was  a  vagrant. 
Rev.  St.  1899,  §§  2228,  2921.  Gallemore  v. 
Gallemore  [Mo.  App.]  91  S.  W.  406. 

59.  Acts  1905,  p.  109  subsec.  8.  Johnson 
V.   State   [Ga.]    62   S.   E.   737. 

60.  See  4  C.  L,.  1769. 

61.  Authority  in  a  broker  to  sell  is  not 
authority  to  make  an  exchange.  Lucas  v. 
County  Recorder  of  Cass  County  [Neb.]  106 
N.  W.  217.  One  in  possession  under  a  con- 
tract  for    personal    services   and   entitled   to 


purchase  on  certain  conditions  is  in  as  agent 
of  the  owner  and  not  as  vendee.  National 
Fire  Ins.  Co.  v.  Three  States  Lumber  Co.,  217 
111.  115.  75  N.  B.  450. 

62.  See   Contracts,   5   C.  L.    664. 

63.  Evidence  tending  to  show  title  in  a 
vendor  held  admissible  on  the  question  of  his 
good  faith  in  entering  into  the  contract. 
Hardman  v.  Kelley  [S.  D.]  104  N.  W.  272. 
And  see  Fraud  and  Undue  Influence,  5  C.  L. 
1541. 

64.  Where  the  purchaser  through  an  hon- 
est mistake  not  attributable  to  his  own  neg- 
ligence believes  he  is  buying  more  land  tlian 
the  agreement  covers,  the  contract  will  not 
be  enforced  against  him.  Cawley  v.  Jean 
[Mass.]  75  N.  E.  614.  See,  also.  Mistake  and 
Accident,  6  C.  L.  678. 

65.  A  contract  signed  by  a  person  who  is 
not  an  authorized  agent  of  the  ovpner  cannot 
be  enforced.  Trau  v.  Sloan  [Pa.]  62  A.  984. 
Contract  for  the  sale   of  land  construed  and 
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Form  of  contract.^'' — No  particular  words  or  form  is  essential.^"  The  contract 
if  partly  performed  may  be  oral.''^  A  contract  may  be  read  from  correspondence,'^  a 
promise  to  sell/'  a  memorandum/*  or  a  deed,'°  but  a  contract  of  sale  will  not  be 
read  from  one  creating  an  agency." 

Certainty  and  definiteness. — The  contract  must  be  definite  and  certain'^'  as  to 
time  of  performance^'  and  price.'" 

Offer  and  acceptance.^" — There  must  be  an  offer  to  sell,  and  such  offer  must  be 
accepted  according  to  its  terms.*'     MTiere  a  contract  is  void  under  the  statute  of 


held  to  have  been  executed  by  one  Individual- 
ly and  not  as  ag-ent  for  the  owner.  Hardman 
V.  Kelley  [S.  D.]  104  N.  W.  272.  See,  also. 
Ag-ency,  5  C.  L.  64. 

60.  As  where  the  paramount  title  is  in  the 
state,  but  he  has  made  valuable  improve- 
ment for  which  he  is  equitably  entitled  to 
compensation.  "Williams  v.  F'nley  [Tex.]  14 
Tex.  Ct.  Kep.  762,  90  S.  W.  1087. 

07.  Under  a  rule  making:  it  a  misdemeanor 
for  an  owner  to  survey  a  plat  and  sell  it  in 
violation  of  the  terms  of  the  act,  a  violation 
of  such  act  does  not  render  void  a  sale  to  a 
bona  fide  purchaser.  Thomas  v.  Cowin  [Ala.] 
39  So.  898. 

08.  Bridgewater  v.  Byassee  [Ky.]  93  S.  W. 
35. 

69.  See  4  C.  L.  1771,  n.  70  et  seq. 

70.  "I,  Edward  Gaule,  hereby  agree  to  sell 
and  convey  to  James  Foley  all  my  interest  in 
320  acres  of  land  at  $14  per  acre"  construed 
and  held  a  contract  for  the  sale  of  an  inter- 
est in  the  land  at  such  price  per  acre.  Ward 
v.  Foley  [C.  C.  A.]  141  F.  364.  An  instrument 
certifying  that  the  owner  of  a  tract  of  land 
has  agreed  to  convey  it  to  a  certain  person 
for  a  certain  price,  and  containing  a  state- 
ment that  "it  is  further  noted"  that  such 
person  is  to  pay  such  price  and  fixing  the 
time  of  payment  and  conveyance  Is  a  mutu- 
ally binding  contract.  Brownson  v.  Perry 
[Kan.]  81  P.  197.  Where  the  purchaser  ac- 
cepts and  acts  upon  it,  his  omission  to  sign 
is  immaterial.  Id.  "Writing  construed  and 
held  to  show  a  contract  of  sale  to  one  in  pos- 
session ostensibly  as  tenant.  That  upon  pay- 
ment of  the  purchase  price  he  was  to  become 
the  owner.  Barfleld  v.  Saunders  [La.]  40  So. 
B93.  Under  an  agreement  by  which  one  in 
possession  ostensibly  as  tenant  was  to  be- 
come the  owner  on  payment  of  the  purchase 
price,  it  is  held  that  under  the  terms  of  the 
agreement  the  vendor  could  not  sell  to  an- 
other after  the  first  payment  of  the  purchase 
price  had  been  made.  Id.  A  contract  provid- 
ing for  the  payment  of  the  purchase  price  in 
instalments  evidenced  by  notes  and  on  pay- 
ment of  the  notes  a  deed  should  be  executed, 
and  in  case  of  default  in  payment  all  notes 
should  become  due  and  payments  already 
made  were  to  be  considered  as  rent,  is  valid. 
Morris  v.  Gr«en  [Ark.]   88  S.  W.   565. 

71.  See,  also,  post.  Statute  of  frauds.  Evi- 
dence sufficient  to  show  that  an  oral  con- 
tract was  made.  Veum  v.  Sheeran  [Minn.] 
104  N.  W.  135;  O'Brien  v.  Knotts  [Ind.]  75  N. 
B.  694;  Sprague  v.  Jessup  [Or.]  83  P.  145.  A 
contract  by  which  one  agreed  to  purchase  a 
house  and  lot  and  give  It  to  another  In  con- 
sideration of  care  and  support  during  the 
life  of  the  promisor  may  be  enforced  after 
his  death,  Ayers  v.  Short  [Mich.]  105  N.  W. 
1116. 


Evidence  inonfficlent  to  establish  an  oral 
contract  where  the  purchaser  paid  the  pur- 
chase price  and  went  into  possession.  Hed- 
dleston  v.  Stoner  [Iowa]  105  N.  W.  56.  Evi- 
dence InsufBcient  to  establish  a  contract  by 
an  incompetent  to  convey  or  devise  land  in 
consideration  of  services.  Hayden  v.  Collins 
[Cal.  App.]  81  P.  1120. 

72.  Correspondence  between  vendor  and 
vendee  held  to  constitute  a  contract  for  the 
sale  of  land  and  not  for  an  option.  Hobart 
V.  Frederiksen  [S.  D.]  105  N  W.  168.  Cor- 
respondence held  to  constitute  a  contract. 
Warner  v.  Marshall  [Ind.]  75  N.  B.  682. 

73.  An  agreement  to  make  a  promise  to 
sell  is  not  a  promise  to  sell  w^ithin  Civ.  Code 
art.  2462.  Kaplan  v.  Whitworth  [La.]  40  So. 
723. 

74.  Memorandum  signed  only  by  a  party 
sought  to  be  charged  reciting  receipt  of  pay- 
ment for  timber  on  certain  lands  held  to  con- 
stitute a  contract  of  sale  and  not  a  mere 
option.  Dennis  Simmons  Lumber  Co.  v.  Corey 
[N.  C]  53  S.  B.  300. 

75.  Instrument  in  form  a  deed  construed 
to  be  a  contract  to  convey  a  certain  interest 
in  lands  when  title  thereto  should  be  ac- 
quired bv  the  vendor.  Ames  v.  Kinnear 
[Wash.]  84  P.  629. 

76.  A  contract  by  which  one  agrees  to  se- 
lect government  lands  for  another  for  which 
he  is  to  be  paid  .a  certain  sum  per  acre  to  be 
paid  whenever  he  should  deliver  a  deed  from 
the  person  making  the  location,  is  not  one  of 
sale  but  one  creating  an  agency.  Farnum  v. 
Clarke  [Cal.]  84  P.  166. 

77.  A  promise  to  convey  land  if  the  gran- 
tee would  abandon  her  purpose  of  going 
abroad  and  remain  in  a  certain  city  is  a  suf- 
ficiently definite  consideration.  The  time  they 
were  to  remain  in  such  city  being  a  reason- 
able time  having  reference  to  the  nature  of 
the  contract.  White  v.  Poole  [N.  H.]  62  A. 
494.  Receipt  held  not  to  constitute  a  valid 
contract,  it  being  uncertain  and  containing 
no  terms  obligating  the  vendor  to  give  a 
deed.     Rosenblum  v.  Liener,   98  N.  Y.  S.   836. 

78.  Contract  held  not  indefinite  as  to  time 
of  performance.  Veum  v.  Sheeran  [Minn.] 
104  N.  W.  135. 

70.  The  terms  as  to  price  must  be  fixed 
and  definite.  Kaplan  v.  Whitworth  [La.]  40 
So.  723.  Where  the  price  per  acre  is  fixed, 
and  the  only  uncertainty  is  in  the  number  of 
acres  which  can  be  ascertained  by  a 'survey, 
the  price  is  definite.  Howison  v.  Bartlett 
[Ala.]  40  So.  757.  That  a  surveyor  was  not 
selected  held  not  to  render  the  contract  in- 
definite.    Id. 

80.  See  4  C.  L.  1769  n.  45  et   seq. 

81.  An  offer  to  sell  imposes  no  obligation 
until  accepted  according  to  its  terms.  Henrv 
V.  Black  [Pa.]   63  A.   250.     The  offer  must   be 
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frauds,  a  party  may  insert  any  provisions  in  a  contract  subsequently  drawn  up  and 
sent  by  him  to  the  other  party  for  execution.^^  If  the  other  party  inserts  additional 
terms  there  is  no  contract  until  such  terms  are  accepted.*^ 

MuttwlUy. — ^Tlie  contract  must  be  mutual/*  but  a  contract  not  blading  on  th« 
purchaser  may  bind  the  vendor  though  it  is  not  an  option.^'  A  contract  to  sell  by 
the  real  equitable  owner  is  mutual/"  and  where  a  vendee  has  paid  a  portion  of  the 
purchase  money  and  gone  into  possession,  the  fact  that  he  did  not  sign  the  contract 
does  not  render  it  not  binding  on  him.''' 

Construction}^ — The  contract  will  be  construed  to  give  effect  to  the  intent  of 
the  parties.^'  The  construction  placed  upon  the  contract  by  the  parties  is  binding 
upon  them.""  Every  part  of  the  contract  is  to  be  given  effect  and  if  consistent  a- 
construction  adopted  that  will  attain  that  end.®^  The  validity  of  the  contract  is  to 
be  determined  by  the  law  of  the  place  where  the  land  is  situated."^ 

(§  1)  B.  Eeformalion  and  cancellation."''' — A  contract  may  be  reformed"* 
or  canceled"'  for  fraud,""  mistake,  or  accident."^  A  cause  of  action  for  reformation 
of  the  contract  and  for  damages  to  the  freehold  by  the  ^-endor  after  its  execution  may 
be  joined."* 

(§1)  C.  Statute  of  frauds.^" — As  a  general  rule  a  contract  to  be  enforceable 
must  be  in  writing,^  and  if  made  by  an  agent,  he  must  have  written  authority,"  but  it 


accepted  substantiany  as  made.  Frahm  v. 
Metcalf  TNeb.]  106  N.  W.  227.  A  completed 
contract  Is  not  shown  where  the  vendor  ac- 
cepts the  price  offered  and  expresses  a  wlU- 
ingness  to  close  the  deal  at  once,  but  after- 
wards submits  additional  proposals  and 
leaves  the  matter  open  to  the  purchaser  to 
make  known  his  further  wishes.  SomerviUe 
V.  Coppage  [Md.]  61  A.  318. 

82.  Bewick  v.  Hanika  [Mich.]  12  Det.  Leg. 
N.  672,  106  N.  W.  63. 

83.  Sig-ning-  a  contract  with  a  builder  for 
the  construction  of  a  house  on  the  premises 
held  not  an  acceptance  of  such  terms.  Be- 
wick V.  Hanika  [Mich.]  12  Det.  Leg.  N.  672. 
106  N.  W.  63. 

84.  The  vendor  may  withdraw  from  or  re- 
pudiate a  unilateral  contract.  Cooley  V. 
Moss,  123  Ga.  707,  51  S.  E.  625.  Where  one 
obtains  posse.ssion  under  an  option  to  pur- 
chase on  certain  conditions  which  he  fails  to 
perform,  the  contract  Is  unilateral  and  the 
vendor  need  not  tender  a  deed  before  main- 
taining action  to  recover  possession.  Bruschi 
V.  Quail  Min.  &  Mill.  Co.,  147  Cal.  120,  81  P. 
404.  An  agreement  whereby  one  person  binds 
himself  to  make  another  a  bond  for  title,  but 
which  impose.s  no  obligation  on  the  other 
party,  is  not  bilateral.  This  is  not  a  promise 
to  sell  within  Civ.  Code  art.  2462.  Kaplan  v. 
Whitworth  [La.]  40  So.  723.  A  written  con- 
tract by  the  t«rms  of  which  A.  agrees  to  pay 
B.  a  sum  of  money  in  consideratioa  of  his 
conveying  to  C.  certain  land  is  not  on  its 
face  unenforceable  for  want  of  mutuality. 
Quinton  v.  Mulvane   [Kan.]   81  P.  486. 

85.  An  instrument  executed  by  a  land- 
owner reciting  that  a  person  had  paid  $500 
as  earnest  money  to  be  applied  as  cash  pay- 
ment on  the  purchase  price  when  abstracts 
were  approved,  and  stipulating  that  the  own- 
er had  agreed  to  sell  is  an  agreement  en- 
forceable against  the  owner  but  not 
aeainst  the  third  person.  Clark  v.  Wilson 
[Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  770,  91  S.  W. 
627. 


80.  Where  a  third  person  held  the  legal 
title  subject  to  the  orders  of  the  equitable 
owner.  Kuhn  v.  Eppstein,  219  111.  154,  76  N. 
B.  145. 

87.  Butterfield  v.  Nogales  Copper  Co. 
[Ariz.]   80  P.   345. 

88.  See  4  C.  L.  1771. 

89.  In  a  contract  conveying  a  certain 
number  of  acres  "being  my  Interest  In,"  etc., 
"interest"  means  "part  or  share"  and  not  the 
extent  of  the  vendor's  title,  Brooks  v.  Hal- 
ane.  116  111.  App.  383. 

90.  Where  a  contract  provided  for  dedi- 
cation of  a  portion  of  the  land,  but  not  for 
acceptance  of  such  dedication,  but  an  ac- 
cepted dedication  was  intended.  McCormick 
V.  Merritt  [Iowa]  105  N.  W.  428.  The  con- 
temporaneous construction  by  vendor  and 
vendee  evidenced  by  giving  of  possession 
will  fix  the  true  meaning  and  intent  of  the 
parties.  Town  of  Como  v.  Pointer  [Miss.]  40 
So.  260. 

91.  Brooks  V.  Halane,  116  111.  App.  383. 

92.  Not  by  the  law  of  the  place  where  the 
contract  is  made.  Dal  v.  Fisher  [S.  D.]  107 
N.  W.  534. 

93.  See  4  C.  L.  1788,  n.  22  et    seq. 

94.  See  Reformation  of  Instruments,  6  C. 
L.  1279.  Evidence  insufficient  to  show  mis- 
take in  the  execution  of  a  contract  warrant- 
ing reformation.  Clutter  v.  Strange  [Wash.] 
82  P.  1028. 

9.'>.  See  Cancellation  of  Instruments,  5  C. 
L.  BOO. 

96.  As  to  what  constitutes  fraud,  see 
Fraud  and  Undue  Influence,  5  C.  L,  1541. 

97.  As  to  what  constitutes,  see  Mistake 
and  Accident,  6  C.  L.  678. 

98.  The  equitable  issue  is  to  be  first  tried 
by  the  court  nnd  the  legal  issue  then  sub- 
mitted to  the  jury.  Krakow  v.  Wille,  125 
Wis.  284,  103  N.  W.  1121. 

99.  See  4  C.  L.  1770.  See,  also.  Frauds, 
Statute  of,  5  C.  L.  1550. 

1.     An  oral  contract  to  convey  a  life  estate 
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is  not  essential  that  it  be  signed  by  both  parties."  A  party  may  be  precluded  from 
asserting  the  defense  of  the  statute,*  hence  a  vendee  who  sues  to  enforce  a  contract 
not  signed  by  him  waives  the  benefit  of  the  statute;^  but  a  vendor  is  not  estopped  to 
set  up  the  statute  because  the  vendee  relies  and  acts  upon  the  oral  agreement."  A 
contract  may  be  taken  out  of  the  operation  of  the  statute  by  part  performance.' 
AVhat  constitutes  part  performance  depends  on  the  circumstances  of  each  particular 
case.* 

(§1)  D.  Options  to  luy  or  sell." — An  option  is  a  contract  whereby  one  pur- 
chases the  right  for  a  certain  time,  at  his  election,  to  demand  and  receive  or  to  de- 
Jiver  certain  land  at  a  certain  price.^"     Until  an  option  to  purchase  has  been  eser- 


with  certain  exceptions,  the  veniiee  to  pay 
the  vendor  a  certain  sum  per  year  during  her 
life  is  one  for  the  sale  of  land.  Miller  v.  Hart 
[Ky.]  91  S.  W.  69S.  A  parol  agrreement  to 
purchase  land  at  execution  sale,  resell  it  and 
after  deducting  the  purchase  price  and  ex- 
penses pay  the  balance  to  the  execution  de- 
fendant Is  within  the  statute  of  frauds. 
Bryan  v.  Douds  [Pa.]  62  A.  R28.  A  contract 
void  under  the  statute  of  frauds  should  be 
rescinded  upon  equitable  terms.  Miller  v. 
Hart  [Ky.]   91  S.  W.   698. 

NOTE.  Ri^ht  of  vendee  to  recover  money 
paid  under  a  contract  within  the  ntatntc  nf 
f rands.  'Where  he  iji  In  posseeislon;  The  fact 
that  the  vendee  has  been  put  in  possession 
will  not  defeat  his  right  to  recover  pay- 
ments upon  refusal  of  the  vendee  to  execute 
a  conveyance.  Jellison  v.  Jordon,  68  Me.  373; 
Wyvill  V.  Jones,  37  Minn.  68,  33  N.  W.  43. 
He  cannot,  however,  if  the  vendor  does  not 
repudiate.  Doraldson  v.  "Waters,  30  Ala.  175. 
Nor  can  he  maintain  an  action  to  recover  it 
until  ho  restores  possession.  Abbott  v. 
Draper,  4  Denio  [N.  Y.]  51.  And  the  amount 
of  the  benefits  received  will  be  deducted  from 
the  amount  of  the  recovery.  Richards  v.  Al- 
l«n,  17  Me.  296;  De  Montague  v.  Bacharach, 
187  Mass.  128.  72  N.  E.  938.  If  he  has  mate- 
riallv  affp'^ted  the  value  of  the  premises  by 
cutting  timber,  this  may  prove  a  bar  to  re- 
covery. OlUey  V.  Burkholder,  41  Mich.  749, 
3  N.  "W.  221.  Some  authorities  hold  that  he 
can  recover  nothing  for  his  labor  and  im- 
provements on  the  property.  Gillett  v.  May- 
nard,  5  Johns.  [N.  T.]  85;  Bidell  v.  Tracy,  65 
Vt.  494.  See,  also,  Shreve  v.  Grimes,  4  Litt. 
[Ky.]  220.  But  Bee  McGampbell  v.  McCamp- 
bell,  6  Litt.  [Ky.]  92,  15  Am.  Dec.  48;  Fox  v. 
Longley,  1  A.  K.  Marsh.  [Ky.]  388;  Barnes  v. 
Brown,  71  N.  C.  507;  Miller  v.  Metz,  103  Wis. 
220,  79  N.  W.  213. — See  note  to  Durham  v. 
Wick  [Pa.]  105  Am.  St.  Rep.  795. 

a     Dal  V.  Fischer  [S.  D.]   107  N.  W.  534. 

3.  A  verbal  acceptance  of  a  contract 
signed  only  by  the  vendor  renders  the  con- 
tra.ct  mutual  where  the  vendee  notifies  the 
vendor  and  offers  to  perform.  UUsperger  v. 
Meyer,  217  111.  262,  75  N.  B.  482. 

4.  A  vendee  may  not  set  up  the  statute  of 
frauds  to  a  parol  extension  when  the  vendor 
tendered  performance  within  the  original 
period  and  granted  the  extension  at  the  re- 
quest and  for  the  benefit  of  the  vendee.  Dan- 
iels V.  Rogers,  108  App.  Div.  338,  96  N.  T.  S. 
642.  One  who  after  giving  an  option  recog- 
nizes the  validity  of  the  contract  by  agree- 
ing to  an  extension  of  the  time  within  which 
it  may  be  taken  advantage  of  thereby  estops 


himself  from  claiming  that  the  contract  is 
vithin  the  statute  of  frauds.  Alston  v.  Con- 
nell  [N.  C]  53  S.  E.  292.  One  who  has  cut 
'imber  under  an  oral  contract  of  sale  cannot 
lefend  an  action  for  its  value  on  the  ground 
':hat  the  contract  was  unenforceable  under 
the  statute  of  frauds.  Alford  Bros.  v.  Wil- 
liams [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  778, 
91  S.  W.   636. 

5.  Dennis  Simmons  Lumber  Co.  v.  Corey 
[N.  C]   53  S.  B.  300. 

6.  Where  a  vendee  of  a  life  estate  acting 
in  reliance  on  the  oral  contract  purchases 
and  pays  for  remainder  interests.  Miller  v. 
Hart  [Ky.]    91  S.  W.   698.   , 

7.  Part  performance  shown.  Stuart  v. 
Mattern  [Mich.]  12  Det.  Leg.  N.  616,  105  N.  W. 
35.  Undisturbed  possession  under  the  eon- 
tract  together  with  the  making  of  valuable 
improvements  and  payment  of  the  purchase 
price.  O'Brien  v.  Knotts  [Ind.]  75  N.  B.  594. 
Part  performance  of  a  contract  to  purchase 
land  valuable  as  a  quarry  is  shown  where 
the  purchaser  has  paid  a  portion  of  the  pur- 
chase price  and  quarried  stone  the  value  of 
which  cannot  be  reasonably  ascertained.  In 
re  Pay's  Estate  [Pa.]  62  A.  991.  Taking  pos- 
session, making  extensive  and  valuable  im- 
provements, and  managing  and  controlling 
the  premises.  White  v.  Poole  [N.  H.]  62  A. 
494.  Possession  together  with  payment  of 
part  of  the  price  and  tender  of  the  balance 
is  sufficient  part  performance.  Sprague  v. 
Jessup  [Or.]  S3  P.  145. 

8.  Sufficient  part  performance  shown. 
Veum  V.  Sheeran  [Minn.]   104  N.  W    135 

9.  See  4  C.  L.  1772. 

10.  See  Cyc.  Law.  Diet.  Option  645.  In- 
strument reciting  that  one  has  an  option  to 
purchase  certain  land  for  a  certain  price,  a 
certain  sum  paid  down  to  be  forfeited  if  the 
balance  was  not  paid  before  a  certain  date 
creates  a  mere  option.  White  v.  Bank  of 
Hanford  [Cal.]  83  P.  698.  An  agreement  to 
rent  a  farm  "with  the  refusal  of  buying  it 
next  fall  for  the  sum  of  $6  per  acre,  and  pro- 
viding that  if  the  second  party  did  not  take 
the  place,  any  buildings  belonging  to  him 
should  be  paid  for  by  the  first  party  at  a 
reasonable  price,  if  they  did  not  "trade,"  was 
held  to  rent  the  farm  with  the  option  of  buy- 
ing at  the  time  and  place  stated.  Wellmaker 
v.  Wheatley,  123  Ga.  201,  51  S,  B.  436.  An 
Instrument  by  which  a  beneficiary  in  a  trust 
deed  who  purchased  on  foreclosure  certified 
that  he  had  purchased  and  bound  himself  at 
any  time  prior  to  a  certain  date  to  convey 
to  whom  the  mortgagor  should  direct  is  an 
option.    Alston  v.  Connell  [N.  C]  53  S.  E.  292 
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cised,  the  person  holding  it  has  no  title.^^  A  contract  which  merely  specifies  how  the 
vendee  may  acquire  title  is  a  mere  option  and  does  not  pass  the  equitable  title.^^ 
An  offer  of  an  option  until  accepted  in  accordance  with  its  terms  is  governed  by  the 
same  rules  as  an  offer  to  sell  and  may  be  withdrawn  at  any  time/'  and  where  a  w]'it- 
ten  contract  is  contemplated  no  option  is  created  until  the  writing  is  executed.'* 
The  conditions  essential  to  the  validity  of  any  other  contract  must  exist."  An  option 
contract  is  converted  imto  a  contract  of  sale  by  an  acceptance  according  to  its  terms'' 
and  within  the  time  specified.''  The  acceptance  must  be  unconditional.'*  An  ac- 
ceptance in  terms  varying  from  those  of  the  offer  amounts  to  a  rejection  of  the  offer.'" 
The  holder  of  an  option  to  purchase  who  once  rejects  the  offer  cannot  revive  it  by 
tendering  an  acceptance.'"'  Time  is  necessarily  of  the  essence  of  an  option  contract,"' 
and  if  not  taken  advantage  of  during  the  period  prescribed  therein  the  person  hold- 
ing it  loses  all  rights  thereunder.^^  The  option  will  be  given  effect''^  and  continued 
in  force"*  according  to  the  legal  import  of  its  terms.  An  option  is  surrendered 
where  the  purchaser  signifies  his  intention  to  surrender  it  and  forfeit  his  rights,  and 
the  vendor  thereupon  takes  possession.^' 

§  2.  Condition,  quciniiiy,  and  description  of  lands.  What  land.^' — In  deter- 
mining whether  the  sale  was  by  the  acre,  the  deed  will  not  control  but  the  parties  may 
go  behind  it  and  prove  the  contract  of  which  the  deed  is  intended  as  an  expression." 
The  recital  in  a  deed  of  the  number  of  acres  is  not  a  warranty  that  the  tract  contains 


An  option  to  purchase  though  binding  on  the 
vendor  and  not  on  the  vendee  where  extend- 
ed for  a  consideration  is  enforceable  within 
the  time  of  the  extension.  Seyferth  v.  Groves 
&  S.  R.  Co.,  217  111.  483,  75  N.  B.  522. 

11.  The  land  is  subject  to  attachment  by- 
creditors  of  the  vendor.  Sheeby  v.  Scott 
[Iowa]   104  N.  W.  11.39. 

12.  Contract  stating-  that  the  vendor  had 
sold  the  land  and  received  part  of  the  price 
to  be  forfeited  if  the  vendee  failed  to  pay 
the  balance  within  a  fixed  period.  Sheeby  v. 
Scott  [lowal  104  N.  W.  1139. 

13.  14.     Couch  V.  McCoy,  138  F.  696. 

15.  Evidence  sufficient  to  show  that  the 
consideration  for  an  option  contract  was 
paid.  Jones  v.  Barnes,  105  App.  Div.  287,  94 
N.  T.  S.  695.  An  option  procured  by  fraud  is 
unenforceable.  Grand  Kapids,  etc.,  R.  Co.  v. 
Stevens  [Mich.]  13  Det.  Leg.  N.  86,  253,  107 
N.  W.  436. 

16.  Couch  V.  McCoy,  138  F.  696.  A  vendee 
after  accepting  an  option,  making  tender  of 
the  price  and  demanding  a  deed  and  on  being 
refused  sued  for  specific  performance  is  es- 
topped to  assert  that  the  contract  was  not 
binding  on  him.  Jones  v.  Barnes,  105  App. 
Div.  287,   94  N.  Y.  S.   895. 

17.  A  contract  becomes  mutual  on  the  ac- 
ceptance of  an  option  within  the  time  speci- 
fied. Id.  An  option  contract  though  unilat- 
eral in  its  inception  becomes  mutual  on  ac- 
ceptance of  the  option  within  the  time  speci- 
fied     Quinton  v.  Mulvane  [Kan.]  81  P.  486. 

18.  Couch  V.  McCoy,  138  P.  696.  An  accept- 
ance of  an  option  to  be  good  must  be  such  as 
amounts  to  an  agreement  or  contract  be- 
tween the  parties.    Henry  v.  Black  [Pa.]   63 

19  The  negotiations  are  closed  unless  the 
offerer  renews  or  assents  to  a  modification. 
Henry  v.  Black  [Pa.]   63  A.  250. 

SO.     Henry  v.  Black  [Pa.]  63  A.  250. 

ai.     A  tender  or  offer  must  be  made  with- 


in the  time  specified  in  the  contract.     Her- 
man V.  Winter  [S.  D.]  105  N.  W.  457. 

22.  Contract  limited  to  one  year  and  pro- 
viding that  the  owner  of  the  premises  might 
incumber  the  property  to  a  certain  amount 
and  if  the  holder  of  tlie  option  purchased  he 
would  take  subject  to  the  incumbrance. 
Bennett  v.  Giles  fill-]  77  N.  E.  214. 

23.  Where  a  lease  tor  one  year  provided 
that  if  the  produce  of  the  land  should  amount 
to  more  than  taxes,  insurance  and  rent,  the 
excess  might  be  applied  in  the  purchase  of 
the  premises,  the  lessee  was  entitled  to  pur- 
chase any  time  within  the  year  with  funds 
not  so  derived.  Rankin  v.  Rankin,  216  111. 
132,  74  N.  B.  763.  Where  the  lease  provided 
for  a  sale  of  the  premises,  but  gave  the  lessee 
the  preference  as  purchaser  in  case  of  sale, 
he  could  be  deprived  of  his  right  to  purchase 
only  by  a  bona  fide  sale.  A  fictitious  and 
collusive  sale,  at  an  alleged  price  beyond  the 
value  of  the  property,  or  an  alleged  gift  by 
the  owner  to  her  son  could  not  be  relied  up- 
on to  oust  the  lessee  from  his  right  to  pur- 
chase. Ogle  V.  Hubbel  [Cal.  App.]  82  P.  217. 
And  the  lessee  may  show  his  ability  and  will- 
ingness to  purchase  the  property  at  a  fair 
market  price  and  his  ineffectual  attempts  to 
get  the  lessor  to  place  a  price  upon  it.     Id. 

24.  Where  it  is  provided  that  a  lease  shall 
continue  in  force  from  terra  to  term  after 
the  expiration  of  the  first  term,  "with  all  its 
provisions  and  covenants,"  that  includes  an 
option  of  purchase  "at  the  end  of  said  term," 
and  such  option  w-ill  be  renewed  with  the 
other  provisions  from  term  to  term.  Thomas 
V.  Gottlieb  Bauernschmldt  Straus  Brewing 
Co,  [Md.]  62  A.  633. 

?B.  Evidence  held  to  show  a  surrender 
and  an  acceptance  thereof  by  the  vendor.  K. 
P.  Min.  Co.  V.  Jacobson  [Utah]  83  P.  728. 

26.  See  4  C.  L.  1776. 

27,  28.     Rich  v.  Scales  [Tenn.]  91  S.  W.  50. 
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so  many  acres."'  But  where  the  deed  contains  the  equivalent  of  an  express  covenant 
that  the  tract  contains  a  given  number  of  acres,  it  will  be  treated  as  a  waiTanty.^* 

Description.^" — The  contract  must  contain  a  description  sufficiently  definite  to 
identify  the  land.^*  The  description  is  sufficiently  definite  if  the  lands  can  be  ascer- 
tained by  the  aid  of  such  extrinsic  evidence  as  is  admissible  under  the  rules  of  law.'^ 
Certainty  to  a  common  intent  is  all  that  is  required/*  and  if  a  description  can  be 
made  certain  by  proof  of  an  extiinsie  fact  referred  to  in  the  contract,  it  is  sufficient.'* 
The  description  may  be  aided  by  the  contemporaneous  construction  of  the  contract 
by  the  parties.^"  By  statute  in  California,  evidence  of  the  circumstances  under  which 
the  conveyance  was  made  including  the  situation  of  the  subject-matter  and  of  the 
parties  is  admissible  if  the  description  is  imperfect.^^ 

What  acreage  or  qii-antity.''' — In  a  sale  in  gross  an  immaterial  difference  between 
the  acreage  mentioned  in  the  contract  and  that  actually  contained  in  the  tract  will 


29.     Rich  V.  Scales  [Tenn.]  91  S.  W.  50. 

Note:     The   principles   by  which   to   deter- 
mine  whether   a   contract   is   for    a   sale   by  I 
the  acre   or  in  gross  are  summarized  as  fol- 
lows in  Benson  v.  Humphreys,  75  Va.  196: 

"First.  Every  sale  of  real  estate,  where 
the  quantity  is  referred  to  in  the  contract, 
and  when  the  langruagre  of  the  contract  does 
not  plainly  indicate  that  the  sale  was  in- 
tended to  be  a  sale  in  gross,  must  be  presum- 
ed to  be  a  sale  per  acr.e. 

"Second.  The  language  'more  or  less,' 
used  in  contracts  for  sale  of  land,  must  be 
understood  to  apply  only  to  small  excesses 
or  deficiencies,  attributable  to  variations  of 
instruments  of  surveyors,  etc.  When  these 
terms  are  used,  it  rather  repels  the  idea  of 
a  contract  of  hazard,  and  Implies  that  there 
is   no    considerable    difference   in   quantity. 

"Third.  While  contracts  of  hazard  are  not 
invalid,  courts  of  equity  do  not  regard  them 
with  favor.  The  presumption  is  against 
them,  and,  while  such  presumption  may  be 
repelled,  it  can  only  be  effectually  done  by 
clear  and  cogent   proof. 

"Fourth.  The  burden  of  proof  Is  always 
upon  a  party  asserting  a  contract  of  haz- 
ard; for,  the  presumption  always  being  in 
favor  of  a  sale  per  acre,  a  sale  in  gross  or 
contract  of  hazard  must  be  clearly  establish- 
ed by  the  facts. 

"Fifth.  Where  the  parties  contract  for 
the  payment  of  a  gross  sum  for  a  tract  or 
parcel  of  land  upon  the  estimate  of  a  given 
quantity,  the  presumption  is  that  the  quan- 
tity influences  the  price  to  be  paid,  and 
that   the  agreement   is  not   one  of  hazard. 

"Sixth.  Whether  it  be  a  contract  in  gross 
or  for  a  specific  quantity  depends,  of  course, 
upon  the  intention  of  the  contracting  par- 
ties, to  be  gathered  from  the  terms  of  the 
contract,  and  all  the  facts  and  circumstances 
connected  with  it.  But  in  interpreting  such 
contracts  the  court,  not  favoring  contracts 
of  hazard,  will  always  construe  the  same 
to  be  contracts  of  sale  per  acre,  wherever 
it  does  not  clearly  appear  that  the  land  was 
sold  by  the  tract  and  not  by  the  acre.  See 
Watson  V.  Hoy,  28  Grat.  [Va.]  698,  where 
all  the  cases  decided  by  this  court  and  many 
others  are  carefully  collected  in  the  elabor- 
ate opinion   of   Judge   Burks." 

See,  also,  to  the  same  effect,  the  subse- 
quent cases  of  Cunningham  v.  Millner,  82 
Va.  530;  Trlnkle  v.  Jackson,  86  Va.  238,  9  S. 


E.  986,  4  li  R.  A.  525;  Boschens  V.  Jargens. 
92  Va.  756,  24  S.  B.  390;  Hull  v.  Watts,  96  Va. 
10.  27  S.  E.  829. — See  Berry's  Ex'x  v.  Fish- 
burne   [Va.]    51  S.  E.   827. 

30.  See   4   C.   L.    1777. 

31.  Too  iudelinlte:  A  contract  for  the 
sale  of  a  certain  number  of  acres  which 
are  a,  part  of  a  larger  tract  which  does  not 
specify  from  what  part  of  the  tract  the  land 
sold  is  to  be  taken.  Brooks  v,  Halane,  116 
111.  App.  383.  Where  the  land  is  so  vague- 
ly described  that  the  writing  furnishes  no 
key  to  its  identification,  tlie  contract  can- 
not be  enforced  nor  will  an  action  for  dam- 
ages lie  for  its  breach.  Tippins  v.  Phillips, 
123    Ga.    415,    51    S.    E.    410. 

32.  Warner  v.  Marshall  [Ind.]  75  N.  E. 
582;  Parmer  v.  Sellers  [Ala.]  39  So.  772; 
Howison  V.  Bartlett  [Ala.]  40  So.  757.  The 
contract  is  not  void  for  uncertainty  if  the 
land  intended  to  be  described  can  be  identi- 
fied from  the  description  by  the  aid  of  parol 
evidence.  Hiskett  v.  Bozarth  [Neb.]  105  N. 
W.  990.  The  description  must  be  sufficient 
to  fit  and  comprehend  the  property  so  that 
with  the  assistance  of  extrinsic  evidence  it 
may  be  applied  to  the  land  intended.  White- 
side V.  Winans,  29  Pa.  Super.  Ct.  244.  Parol 
evidence  is  admissible  to  identify  the  prem- 
ises referred  to  In  a  contract  by  which  one 
person  had  rented  another's  place  with  an 
option  to  purchase.  Wellmaker  v.  Wheat- 
ley,  123  Ga.  201,  51  S.  E.  436.  An  ebvious 
omission  in  the  description  may  be  read  into 
it.  In  re  Garnier's  Estate,  147  Cal  457  82 
P.  68. 

S3.  Whiteside  v.  Winans,  29  Pa.  Super. 
Ct.  244.  Land  is  sufficiently  described  If  the 
names  of  all  owners  of  surrounding  lands 
are  given  and  it  is  also  described  as  consist- 
ing of  lots  referred  to  by  number.     Id. 

34.  Whiteside  v.  Winans,  29  Pa.  Super  Ct 
244. 

35.  Where  a  vendor  places  his  vendee  in 
possession  under  certain  boundaries  or  oth-er 
descriptive  terms,  he  will  not  afterwards  be 
permitted  to  avail  himself  of  any  uncertainty 
or  ambiguity  in  the  terms  employed.  Town 
of  Como  V.  Pointer    [Miss.]   40  So.   260. 

38.  It  may  be  shown  that  the  vendee  had 
occupied  the  premises  for  many  years  and 
improved  them.  In  re  Garnier's  Estate  147 
Cal.  457,  82  P.  68. 

37.     See    4    C.    L.    1776. 
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not  defeat  the  contract.'"  The  words  "more  or  less"  following  a  statement  of  the 
number  of  acres  in  a  contract  containing  a  description  by  metes  and  bounds  are 
wards  <rf  precaution,'®  but  where  a  contract  does  not  describe  the  land  by  metes  and 
bounds  or  any  ascertainable  monuments,  the  words  "more  or  less"  do  not  weaken  the 
statement  as  to  quantity.""  In  a  contract  providing  only  for  a  sale  of  the  vendor's 
right,  title,  and  interest,  a  covenant  to  furnish  an  abstract  showing  perfect  title  clear 
of  incumbrances  does  not  enlarge  the  estate  agreed  to  be  granted.*^ 

§  3.  Title,  deed,  and  incumbrances.  What  was  sold.*^ — Lands  intended  by 
the  parties  not  to  be  included  in  the  contract  do  not  pass.**  A  contract  for  the  sale 
of  lands,  and  not  an  estate  therein,  though  subject  to  certain  restrictions  contem- 
plates a  fee,^*  as  also  does  one  for  a  clear  title.*''  A  contract  to  convey  land  and  the 
bmlding  thereon,  giving  the  boundai'ies,  is  for  the  conveyance  of  the  land  within  the 
boundajies  and  the  building  thereon,  and  not  the  building  and  the  land  under  it."' 

Sufficiency  of  that  tendered." — A  purchaser  cannot  be  required  to  accept  land 
other  than  that  he  contracted  to  buy.^'  A  contract  which  calls  for  an  abstract 
showing  a  good  title  is  not  satisfied  by  anything  less  no  matter  what  the  vendor's  real 
title  may  be.**  A  purchaser  is  entitled  to  a  marketable  title""  unless  he  had  notice 
of  defects  at  the  time  the  contract  was  made.''"-  A  marketable  title  means  one  free 
from  reasonable  doubt,^-  fairly  deducible  of  record"^  and  which  does  not  invite  or 


38.  Lighten  v.  Syracuse,  48  Misc.  134,  96 
N.  T.  S.  692. 

39.  Intended  to  cover  some  slight  inac- 
curacy In  the  computation  of  the  numher  of 
acres  contained  within  the  boundaries. 
Brooks  V.   Halane,   116   111.    App.    383. 

40.  41.     Brooks  V.  Halane,  116  111.  App.  383. 

42.  See   4   C.   L,.    1774. 

43.  Evidence  held  to  show  that  certain 
property  w^as  not  included  in  a  sale  of  all 
the  vendor's  property.  Allen  v.  Ellis,  125 
Wis.  565,  104  N.  W.  739. 

44.  A  provision  that  the  vendee  shall 
take  the  property  "subject  to  court  yard 
restrictions  and  covenant  as  to  buildings"  is 
an  implication  that  he  is  to  receive  a  fee, 
Weias  V.  Schweitzer,  47  Misc.  297,  95  N.  Y.  S. 
923. 

45.  A  contract  requiring-  the  vendor  to 
furnish  an  abstract  showing  a  clear  title 
calls  for  a  fee  and  is  not  complied  with 
where  the  only  title  he  has  is  a  homestead 
entry  without  iinal  proof.  Day  v.  Mountin 
[C.  C.  A.1   137   F.  756. 

4«.  Contract  held  not  to  include  a  bulk- 
head attached  to  the  building  but  extending 
beyona  the  boundaries  given.  Cawley  v. 
Jean  fMass.]  75  N.  B.  614. 

47.  Sec.  4  C.  L.  1774,  n.  97  et  seq. 

48.  "Where  an  agreement  binds  one  to 
divide  a  tract  of  land  into  lots  of  several 
classea,  a  subscriber  for  a  lot  of  one  class 
is  not  obliged  to  accept  a  lot  of  another. 
Burton  v.  Main    [Iowa]   105   N.  "W.   335. 

40.  Howe  V.  Coates  [Minn.]  107  N.  W.  397. 
Where  a  contract  provides  for  a  conveyance 
"by  warranty  deed  with  abstract  showing 
good  title"  a  title  by  adverse  possession 
which ,  oajinot  be  shown  by  abstract  is  not 
'aBfficJent  though  in  fact  good.  Fagan  v. 
Hook    Clo-wa)    105   N,    W.    155. 

50.  "Good  title"  in  a  contract  means 
-marketable  title."  Fagan  v.  Hook  [Iowa] 
105  N.  W.  155.  Contract  construed  and  held 
to    call    for    a    marketable    title.     Howe    v. 


Coates  [Minn.]  107  N.  W.  397.  Under  a  con- 
tract for  the  exchange  of  lands,  each  party 
is  entitled  to  a  good  title.  Biackledge  v. 
Davis  [Iowa]  105  N.  W.  1000.  An  agree- 
ment to  convey  real  estate,  "by  a  good  and 
sufficient,  full  and  covenant  Tvarranty  deed," 
is  satisfied  by  the  tender  of  a  good  mar- 
ketable title  with  warranty.  Egle  v.  Mor- 
rison, 6  Ohio  C.  C.  (N.  S.)  609.  Evidence  in- 
sufficient to  show  title  in  the  vendor.  Caw- 
ley V.  Jean   [Mass.]   75  N.  E.  614. 

51.  A  purchaser  need  not  Investigate 
facts  that  may  affect  the  title  which  are 
not  disclosed  by  the  abstract  furnished  un- 
der the  contract  or  actually  known  of  by 
him.  Whelan  v.  Hosseter  [Cal.  App.]  82  P. 
1082.  Ordinary  building  restrictions  appli- 
cable to  all  the  property  in  the  neighbor- 
hood, of  which  a  proposed  purchaser  has 
knowledge,  cannot  be  classed  as  an  incum- 
brance unless  they  affect  the  marketable 
quality  of  the  title,  and  the  presumption 
is  that  they  are  a  benefit  rather  than  a  detri- 
ment to  the  property.  Egle  v.  Morrison,  6 
Ohio  C.  C.    (N.  S.)    609. 

52.  Howe  v.  Coates  [Minn.]  107  N.  W.  397. 
A  title  open  to  reasonable  doubt  is  not  mar- 
ketable and  the  court  cannot  make  it  so  by 
passing  upon  an  objection  depending  upon  a 
disputed  question  of  fact  or  a  doubtful 
question  of  law  in  the  absence  of  the  p.arty 
in  whom  is  vested  the  outstanding  right  or 
claim.  Id.  The  vendee  is  entitled  to  a  title 
which  will  enable  him  to  hold  the  land  in 
peace  and  reasonably  sure  that  no  fla-w  will 
come  up  to  disturb  its  mai'ketable  value. 
Metz  V.  Wright  [Mo.  App.]  92  S.  W.  1125.  A 
title  is  not  marketable  when  so  defective  as 
to  affect  the  value  of  the  land  or  interfere 
with  its  sale.  Howe  v.  Coates  [Minn.]  107 
N.  W.   397. 

IHpia  unmarketable:  Title  through  fore- 
closure proceedings  held  unmarketable  be- 
cause statutory  requirements  as  to  publica- 
tion   of    summons    were    not    complied    with. 
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expose  one  holding  it  to  litigation."  But  a  mere  possibility  of  litigation  does  not 
render  it  unmarketable."  A  title  by  adverse  possession  is  marketable."  A  pur- 
chaser of  a  title  free  from  incumbrances  is  not  required  to  accept  a  title  subject  to  a 
lease,"  mortgage  of  record/^  easement,^^  paity  wall  agreement/"  lien  for  taxes,*^  spe- 
cial assessments,^^  lis  pendens,''  or  building  restrictions.'*  An  easement  in  favor  of 
the  vendor  which  he  is  estopped  to  assert  does  not  render  the  title  unmarketable.'^ 


Fink  V.  WaUach,  47  Misc.  247,  95  N.  T.  S.  872. 
Title  under  foreclosure  proceeding  held  un- 
marketable where  persons  who  had  a  right 
to  assail  the  validity  of  the  mortgage  were 
not  made  parties.  Cook  v.  Saokett,  96  N.  T. 
S.  1085,  Where  a  prior  purchaser  was  not 
made  a  party  to  an  action  to  foreclose  a 
mortgage  and  so  far  as  the  abstract  shows  is 
still  the  owner  with  right  to  redeem,  the  ab- 
stract does  not  show  good  title.  Eagan  v. 
Hook  [Iowa]  105  N.  W.  155.  A  statute  au- 
thorizing the  recordation  of  affidavits  ex- 
plaining a  defect  in  a  chain  of  title  does  not 
authorize  a  vendor  to  indicate  by  affidavit 
the  parol  evidence  available  to  establish  it. 
Id. 

Heia  marketable:  Title  through  mortgage 
foreclosure  held  a  marketable  one.  Hirth  v, 
Zeller,  108  App,  Div,  198,  95  N.  T.  S.  747.  A 
vendee  cannot  object  to  a  mortgage  not  sat- 
isfied of  record  where  it  appears  the  mort- 
gage debt  has  been  due  for  a  period  greater 
than  prescribed  for  maintaining  action  there- 
on, and  It  does  not  appear  that  any  pay- 
ments have  been  made  "within  such  period 
and  the  vendor  gave  evidence  that  the  mort- 
gage had  been  satisfied.  Forbes  v.  Rey- 
nard, 98  N.  Y.  S.  710.  Where  the  record 
shows  a  mortgage  given  by  a  guardian,  the 
vendee  cannot  object  because  it  is  not  shown 
that  the  guardian  had  accounted  into  court 
after  payment  of  the  mortgage  as  he  may 
have  accounted  out  of  court  after  his  ward 
obtained  majority.  Id.  Where  the  vendor  holds 
title  through  a  corporation  whose  articles 
have  been  recorded  as  required  by  la"w,  the 
failiire  of  the  register  of  deeds  to  index  the 
record  does  not  render  tlie  title  unmarket- 
able. Woodman  v.  Blue  Grass  Land  Co.,  125 
Wis.  489,  103  N.  W.  236,  104  N.  W.  920. 
Where  all  liens  against  the  land  are  pay- 
able presently  and  amount  to  less  than  is 
payable  at  delivery  of  the  contract  such 
liens  being  payable  out  of  the  purchase 
money  at  the  time  of  execution  of  the  deed 
do  not  render  the  title  unmarketable.  Id. 
Where  a  vendor's  title  depended  on  a  decree 
under  which  a  sale  for  taxes  was  made,  an 
answer  in  a  suit  by  him  to  compel  perform- 
ance putting  in  issue  his  title  by  reason  of 
defects  in  a  lien  under  which  he  bought 
states  no  defense.  Finnegan  v.  Summers 
[Ky.]    91   S.   W.    261. 

53.  A  purcliaser  under  a  contract  calling 
for  a  perfect  title  is  entitled  to  a  title  fairly 
deducible  of  record,  free  from  reasonable 
doubt  and  litigation.  Whelan  v.  Eosseter 
[Cal.  App.l  82  P.  1082.  A  purchaser  will  not 
be  compelled  to  take  a  title  when  there  is 
a  defect  in  the  record  of  it,  which  can  be 
cured  only  by  resorting  to  parol  evidence. 
Howe  V.  Coates  [Minn.]    107  N.  W.  397. 

54.  Under  a  contract  providing  for  a 
merchantable  title,  the  vendee  is  riot  requir- 
ed to  accept  property  the  possession  of  which 
he  may  be   required  to  defend  by  litigation. 


Empire  Realty  Corp.  v.  Sayre,  107  App.  Div. 
415,  95  N.  Y.  S.  371.  Not  where  a  suit  in- 
volving the  validity  of  building  restrictions 
is  pending.  Whelan  v.  Rosseter  [Cal.  App.j 
82  P.    1082. 

B5.  Possibility  of  an  action  by  a  city  to 
remove  an  encroachment  onto  the  street  held 
too  remote  to  be  regarded.  Empire  Realty 
Corp.  V.  Sayre,  107  App.  Div.  415,  95  N.  T.  S. 
371. 

66.  Where  tlie  vendor  has  been  in  pos- 
session for  the  statutory  period,  paying 
taxes,  etc.,  under  color  of  title,  he  has  a 
good  title  by  adverse  possession  which  he 
can  convey.  Beste  v  McGaugh  [Del.  Super.] 
63  A.   28. 

57.  A  lease  is  an  incumbrance  within  a 
contract  to  sell  free  from  incumbrances. 
Kuhn  v.  Eppstein,  219  111.  154,  76  N.  E.  145. 

58.  Under  a  contract  calling  for  a  perfect 
title  the  purchaser  is  not  obliged  to  accept 
so  long  as  an  outstanding  mortgage  remains 
of  record.  Hobart  v.  Frederiksen  [S.  D.] 
105  N.  W.  168. 

59.  A  light  and  air  easement  Is  an  in- 
cumbrance thougli  a  building  has  been  erect- 
ed on  the  dominant  estate  without  windows 
facing  the  servient  one.  Remsen  v.  Win- 
gert,  98  N.  Y.  S.  388.  Evidence  insufficient 
to  establisli  an  easement  in  the  premises  sold 
in  favor  of  an  adjacent  lot  owned  by  the 
vendor.  Empire  Realty  Corp,  v.  Sayre,  107 
App.  Div.  415,  95  N.  Y.  S.  371. 

60.  A  party  wall  agreement  is  an  incum- 
brance within  a  contract  calling  for  a  title 
free  from  incumbrances.  Oppenheimer  v. 
Knepper  Realty  Co.,  98  N.  Y.  S.   204. 

61.  In  Oklahoma  land  is  assessed  to  the 
owner  on  the  first  day  of  January  and  the 
owner  on  sucli  date  is  liable  for  the  taxes 
for  that  year  if  he  sells  after  such  date  with- 
out an  agreement  to  the  contrary.  Rudd  v. 
Dunlap    [Okl.]    83  P.   431. 

62.  Where  one  corporation  sells  its  prop- 
erty to  another,  to  be  free  from  all  claims 
ae-ainst  the  seller  "or  said  property  at  the 
date  of  the  transfer,"  a  special  tax  levied  to 
pay  a  debt  incurred  by  the  township  in 
which  the  property  was  located  before  the 
transfer  was  made  must  be  paid  by  the  sell- 
er. Hudson  Coal  Co.  v.  Ogden,  212  Pa.  407, 
61  A.   902. 

63.  Where  it  appears  that  notice  of  lis 
pendens  concerning  the  land  sold  has  been 
filed  and  an  action  is  pending  in  which  the 
validity  of  the  vendor's  title  is  assailed 
the  title  is  prima  facie  unmarketable.  Moul- 
ton  V.  Kolodzik   [Minn.]  107  N.  W.  154. 

64.  A  purchaser  may  rescind  because  of 
building  restrictions  though  the  covenant.=i 
concerning  them  do  not  run  with  the  land 
since  equity  may  enforce  them.  Whelan  v. 
Rosseter  [Cal.  App.]   82  P.  1082. 

65.  An  owner  of  adjacent  lots  who  con- 
tracts to  sell  one  free  from  incumbrances 
is   estopped   to   assert  an   easement   in   favor 
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§  4.  Price  and  payment."" — ^The  purchase  price  falls  due  when  the  conditions 
upon  which  it  is  to  be  paid  are  complied  with,®^  and  the  vendor's  right  to  it  at  such 
time  cannot  be  postponed  by  subterfuge.'^  On  the  death  of  a  vendor,  his  claim  for 
the  purchase  money  passes  to  his  personal  representative,'"'  who  may  maintain  action 
to  recover  it  without  joining  the  heirs  at  law."  A  separate  agreement  to  take  and 
pay  for  a  policy  of  title  insurance  though  incorporated  into  the  contract  for  the  sale 
of  the  land  does  not  make  the  amount  a  part  of  the  purchase  money.''^  Where  no 
fraudulent  purpose  is  involved,  the  vendee  cannot  be  charged  as  a  trustee  for  the 
vendor's  creditors  with  the  difference  between  the  price  and  the  known  value  of  the 
premises.''^  A  purchaser  is  entitled  to  an  abatement  of  the  price  for  failure  of  the 
vendor  to  perform  a  condition  of  the  contract,'"  for  damages  to  the  premises  caused 
by  the  vendor  after  the  contract  was  made,'*  for  sums  paid  by  him  in  perfecting 
title,'®  for  fraud'^  or  breach  of  covenant."  Equity  will  enjoin  the  collection  of  the 
purchase  money  where  the  vendee  is  in  possession  under  a  conveyance  with  covenants 
of  warranty,  where  the  title  is  questioned  by  suit,  prosecuted  or  threatened  or  where 


of  the  premises  retained.  Empire  Realty 
Corp.  V.  Sayre,  107  App.  Div.  415,  95  N.  T. 
S.  371. 

C«.     See   4   C.  L.   1781,   17S3. 

07.  Under  a  contract  providingr  that  the 
vendee  should  make  a  certain  payment  -when 
the  vendor  perfected  his  title,  the  vendor  is 
entitled  to  the  payment  upon  obtaining  a 
deed  from  the  purchaser  at  a  tax  sale  though 
the  time  to  appeal  from  the  tax  judg-ment 
has  not  expired.  Stoll  v.  Griffith  [Wash.] 
S3  P.  1025.  V^hen  a  vendee  sold  the  land 
to  one  who  assumed  his  indebtedness  to  his 
vendor,  the  vendee  agreeing  to  pay  taxes 
and  interest  on  a  mortgage,  and  procured 
his  vendor  to  execute  a  deed  to  the  pur- 
chaser from  him,  the  vendor's  right  to  sue 
for  the  amount  due  him  accrued  on  execu- 
tion of  the  deed  and  was  not  defeated  by 
subsequent  failure  of  the  vendee  to  pay 
taxes  and  interest.  Farmers'  Exch.  Bank  v. 
Crump  [Mo.  App.]  92  S-.  V\'.  724.  Where  an 
attorney'  for  the  purchaser  retained  a  por- 
tion of  the  purchase  price  under  an  agree- 
ment to  hold  it  until  violations  filed  by  the 
tenement  house  department  had  been  re- 
moved, the  vendor  on  removing  such  viola- 
tions was  entitled  to  the  deposit.  East- 
ern Crown  Realty  Co.  v.  Isaacs,  95  N.  Y. 
S.  602.  Contract  construfed  and  held  an  un- 
conditional agreement  to  pay  a  certain  sum 
as  the  payment.  Williams  v.  Brooks  [Ida- 
ho]   83  P.  610. 

68.  A  vendee  who  assumes  a  mortgage 
under  an  agreement  that  he  need  not  pay 
the  purchase  price  until  after  he  pays  the 
mortgage  cannot  postpone  the  vendor's  right 
to  the  purchase  price  by  securing-  an  exten- 
sion of  the  time  for  payment  of  the  mort- 
gage and  executing  a  new  one  without  the 
vendor's  knowledge  or  consent.  Branch  v. 
Taylor  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  14, 
S9  S.  W.   813. 

e»,  TO.  Brackett's  Adm'r  v.  Boreing  [Ky.] 
89  S.  W.  496. 

71.     Alexander  v.  Vidootzky,  97  N.  Y.  S.  992, 

73.  Rosenheimer  v.  Krenn  [Wis.]  106  N. 
W.  20. 

73.  Where  the  vendor  agreed  to  procure 
the  acceptance  of  a  dedication  and  the  deed 
was  made  and  the  vendee  took  possession  on 
the    mutual    understanding    that    acceptance 


was  a  formal  matter  only,  and  acceptance 
was  refused  until  the  proposed  streets  were 
graded  up  to  the  official  grade,  it  was  held 
that  since  neither  party  contemplated  that 
the  acceptance  would  involve  the  establish- 
ment of  a  grade,  the  vendor  could  recover  on 
the  purchase-money  notes  less  the  damages 
sustained  by  the  vendee  by  reason  of  the 
failure  to  procure  the  acceptance.  MoCor- 
mick  V.  Merritt  [Iowa]  105  N.  W.  428. 

74.  Where  pending  an  option  the  vendor 
cuts  standing  timber  and  the  vendees  gave 
immediate  notice  that  they  elected  to  exer- 
cise the  option,  they  may  deduct  from  the 
purchase  price  the  deterioration  in  the  value 
of  the  land  caused  by  cutting  the  timber. 
McCowen  v.  Pew,  147  Cal.  299,  81  P.  958. 

75.  In  an  action  for  the  purchase  price  the 
vendee  should  be  credited  with  sums  paid 
by  him  in  perfecting  his  title.  Brackett's 
Adm'r  v.  Boreing  [Ky.]    89  S.  W.  496. 

76.  The  vendee  may  have  an  abatement  of 
the  price  for  fraud  and  misrepresentation  of 
the  vendor  in  the  sale.  Williams  v.  Neal 
[Ala.]  40  So.  943;  Kell  v.  Trenchard  [G.  C.  A.] 
142  F.  16,  modifying  127  P.   596. 

77.  A  purchaser  under  a  deed  containing 
full  covenants  of  warranty  who  retains  a 
portion  of  the  purchase  price  as  security 
against  a  lien  upon  the  land  may  purchase 
the  land  at  a  proceeding  enforcing  the  lien 
and  in  a  suit  by  the  vendor  for  the  purchase 
money  counterclaim  for  damages  for  breach 
of  covenant  though  the  judgment  has  in  the 
meantime  been  reversed  and  the  lien  held 
unenforceable.  Talbott  v.  Donaldson  [Kan.] 
80  P.   981. 

Note:  While  a  covenantee  who  purchases 
an  outstanding  title  has  the  burden  of  prov- 
ing that  it  is  paramount  to  that  acquired 
from  his  covenantor  (Hamilton  v,  Cutts.  4 
Mass.  349,  3  Am.  Dec.  222;  Thomas  v.  Stickle. 
32  Iowa  71).  the  fact  that  he  purchased  it 
will  not  affect  his  right  to  bring  an  action 
on  his  covenant  (Whitney  v.  Dinsmore,  6 
Cush.  [Mass.]  124).  Where  the  covenantor 
has  suffered  the  property  to  be  sold  under  a 
judgment  after  the  covenantee  has  taken 
possession  and  the  covenantee  purchased  the 
outstanding  title  in  good  faith,  the  cove- 
nantor will  be  estopped  from  denying  thu 
validity   of  the   judgment   even  thougli   it   is 
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it  is  clearly  shown  to  be  defective.'*  Such  iniunction  will  not  be  granted  unless  the 
bill  alleges  facts  showing  a  clear  outstanding  title  in  a  stranger/*  and  the  burden  is 
on  the  plaintiff  to  show  such  outstanding  title. «"  Purchasers  who  acquire  notice  of 
equities  before  paying  the  entire  purchase  price  must  account  to  the  holder  of  such 
equities  for  the  unpaid  balance. ^^  A  purchaser  who  assumes  a  debt  of  the  vendor  as 
part  of  the  purchase  price  cannot  assert  against  it  a  defense  personal  to  the  vendor.** 
A  grantee  of  land  subject  to  a  mortgage,  who  agrees  with  the  grantor  to  pay  said 
mortgage  as  part  of  the  purchase  price,  after  payment  of  the  mortgage,  is  not  en- 
titled to  be  subrogated  to  the  rights  of  the  mortgagee  as  against  the  licnliolders.'^ 
Attorney's  fees  provided  for  in  purchase-money  notes  should  be  included  in  a  Judg- 
ment thereon.** 

§  5.  Time.^^ — If  time  is  of  the  essence  of  the  contract,  its  conditions  must  be 
complied  with  within  the  period  specified.*"  If  time  is  not  of  the  essence  of  a  con- 
tract and  no  time  is  specified  within  which  it  must  be  completed,  a  reasonable  time 
under  the  circumstances  of  the  case  will  be  implied,*'  hence  under  such  a  contract 
the  vendor  has  a  reasonable  time  within  which  to  make  the  conveyance,**  and  the 
vendee  has  a  reasonable  time  within  which  to  pay  the  purchase  price.*'  What  con- 
stitutes a  reasonable  time  depends  on  the  circumstances  of  each  case.""  A  provision 
making  time  of  the  essence  will  be  construed  to  apply  only  to  the  provisions  ftit-end- 
ed.®^     If  time  is  not  of  the  essence  of  the  contract  it  may  be  enforced  after  the  time 


invalid  and  has  been  reversed.  Smith  V. 
Dixon,  27  Ohio  St.  471.  But  this  would  not 
be  the  case  if  the  covenantee  voluntarily  ac- 
quired an  outstanding  title  "which  had  vested 
previous  to  his  purchase  and  possession. 
Cummings  v.  Holt,  56  Vt.  3S4.  Greater  pro- 
tection is  given  to  a  covenantee  who  takes 
steps  to  keep  another  from  acquiring  an  out- 
standing paramount  title  than  to  one  who 
voluntarily  buys  an  outstanding  title  after 
it  has  been  acquired  by  another.  Cain  v. 
Fisher,  57  W.  Va.  492,  60  S.  E.  752,  1015. — 
See  4  Mich.  L.  R.  170. 

78.  Harvey  v.  Ryan  [W.  Va.]  53  S.  B.  7. 
Vi^here  a  vendee  is  in  possession  under  a  deed 
with  covenants  of  general  warranty  and  in 
an  action  of  ejectment  a  stranger  asserts 
title  to  and  recovers  the  land  and  the  vendee 
is  evicted,  equity  will  enjoin  the  collection 
of  the  purchase  money  due   the  vendor.     Id. 

70.  Allegations  of  defects  in  title  which 
do  not  show  in  what  respect  such  defects 
exist,  or  facts  which  establish  nothing  more 
than  that  the  title  is  doubtful  will  not  sup- 
port an  application.  Harvey  v.  Ryan  [W. 
Va.]   53  S.  E.   7. 

80.     Harvey  v.  Ryan  IW.  Va.]  53  S.  E.  7. 

SI.     Sparks  v.   Taylor   [Tex.]   90  S.   W.  485. 

82.  Cannot  defend  against  usury.  Chen- 
oweth  v.  National  Bldg.  Ass'n  [W.  Va.]  53 
S.  B.  559.  '        ' 

S3.  Dieboldt  Brewing  Co.  v.  Grabski,  7 
Ohio  C.  C.  (N.  S.)   221. 

84.  In  an  action  by  the  vendor  to  recover 
possession  of  the  land  for  nonpayment  of  the 
purchase-money  notes,  a  judgment  for  him 
subject  to  the  vendee's  right  to  the  land,  on 
payment  therefor,  should  require  the  vendee 
to  pay  the  face  of  the  notes  together  with 
.attorney's  fees  stipulated  for.  Moore  v. 
Brown   [Tex.  Civ.  App.]    89  S.  W,   310. 

85.  See  4  C.  L.  1783. 

86.  Where  time  for  performince  is  fixed 
at  a  certain  hour,  on  a  certain  date,  and  the 


vendee  appears  ready  to  perform  and  waits 
an  hour,  he  may  recover  what  he  has  paid 
though  the  vendor  was  ready  to  perform  at 
a  later  hour  of  the  same  date.  Zirinsky  v. 
Post,  98  N.  T.  S.   132. 

87.  TTllsperger  v.  Meyer,  217  111.  262,  T5  N. 
E.  482.  If  the  contract  is  silent  as  to  the 
time  within  which  it  is  to  be  performed  the 
law  infers  that  it  is  to  be  completed  witliln 
%  reasonable  time.  Clark  v.  Wilson  [Tex. 
Civ.  App.]  91  S.  W.  627.  Time  is  not  of  the 
essence  so  as  to  defeat  the  right  of  a  vendee 
who  has  paid  a  portion  of  the  purchase  price 
and  made  improvements,  to  enforce  the  con- 
tract, where  the  delay  can  be  compensated  by 
the  payment  of  interest.  McWhorter  v.  Stein 
[Ala.]   39  So.  617. 

88.  White  v.  Poole    [N.  H.]    62  A.  494. 

89.  Veum  v.  Sheeran  [Minn.]  104  N.  W. 
135.  Where  time  is  not  of  the  essence  of  the 
contract  and  delivery  of  an  abstract  showing 
good  title  is  a  condition  precedent  to  a  de- 
ferred payment  and  such  abstract  Jiad  not 
been  furnished  on  the  day  fixed  for  perform- 
ance, the  fact  that  the  purchaser  wag  not  in 
a  position  on  such  day  to  make  the  deferred 
payment  did  not  defeat  his  right  to  rescind 
on  the  vendor's  subsequent  failure  to  furnish 
good  title.  Pagan  v.  Hook  [Iowa]  105  N  W 
155. 

90.  Where  a  vendor  fails,  for  seven 
months  after  notice  that  the  vendee  has  re- 
scinded, to  take  steps  to  perfect  his  title,  he 
cannot  assert  that  he  was  not  given  a  rea- 
sonable time  to  comply  with  tlie  contract. 
Pagan  v.  Hook  [Iowa]  105  N.  W.  155.  Under 
an  agreement  for  tlie  transfer  of  a  perfect 
title  which  required  the  vendee  to  perform 
within  15  days,  the  vendors  are  not  entitled 
to  two  or  three  months  in  which  to  perfect 
title.  O'Neil  v.  Printz  [Mo.  App.]  91  S  W 
174. 

91.  Under  an  option  providing  that  if  not 
accepted  within  a  specified  time  and  a  a«"cond 


6  Cur.  Law. 


VENDORS  AND  PURCHASERS  §  6. 


1791 


specified  in  the  contract/^  and  a  provision  making  time  of  tlie  esseace  may  be 
waived."*  Where  strict  compliance  with  the  terms  of  the  contract  as  to  time  of  per- 
formance is  waived,  a  vendor  is  not  entitled  to  rescission  because  the  vendee  failed  to 
seasonably  perform."''  As  to  when  time  commences  to  run  is  to  be  determined  from 
the  terms  of  the  contract."^ 

§  6.  Conditions^  covenants,  and  warranties. ^^ — A  condition  in  a  contract  that 
the  title  shall  be  (ipproved  by  attorneys  must  be  performed'''  unless  waived,"*  but 
such  approval  cannot  be  arbitrarily  withheld,"®  and  a  contract  which  contemplates 
ratification  by  a  court  which  sets  aside  the  sale  cannot  be  thereafter  enforced  on  the 
ground  that  ratification  is  unnecessary.^  A  covenant  to  furnish  an  abstract  is  an 
essential  part  of  the  contract.*  A  complete  abstract  within  the  meaning  of  a  contract 
requiring  such  a  one  to  be  furnished  is  one  certified  up  to  the  date  of  its  delivery.' 
Covenants  to  pay  the  purchase  price  and  to  execute  the  deed  are  mutual  and  depend- 
ent,* providing  the  contract  is  dual,^  xmless  a  contrary  intent  is  clearly  apparent," 
and  neither  party  can  put  the  other  in  default  without  an  offer  to  perform  on  his 


payment  made  a  certain  sum  should  be  for- 
feited, time  is  of  the  essence  of  the  contract 
only  as  to  the  first  two  payments.  Where 
the  second  payment  was  promptly  made,  the 
option  was  at  an  end,  and  the  .vendor  could 
not  insist  on  forfeiture  for  nonperformance  by 
the  vendee  but  could  only  retain  sufficient  to 
compensate  him  for  breach  of  the  contract. 
Davis  V.  Barada-Ghio  Real  Estate  Co.  [Mo. 
App.]  92  S.  W.  113. 

92.  Hobart  v.  Frederiksen  [S.  D.]  105  N. 
W.   168. 

93.  A  vendee  who  calls  for  additional  evi- 
dence of  title  after  the  expiration  of  the 
time  for  performance  thereby  waives  per- 
formance by  the  vendor  within  the  time  lim- 
ited by  the  contract.  Metz  v.  Wright  [Mo. 
App.]  92  S.  W.  1125. 

94.  His  rights  being  fully  protected  by 
requiring  the  vendee  to  deposit  in  court  the 
sum  of  the  payment  which  had  been  post- 
poned beyond  the  time  for  performance. 
Hurd  v.  Fleck  [Colo.J  82  P.  485. 

95.  Under  a  contract  requiring  the  vendee 
to  point  out  defects  in  the  title  within  seven 
days  after  being  furnished  with  a  complete 
abstract  by  the  vendors,  the  seven  days  com- 
mence to  run  from  the  date  a  complete  ab- 
stract is  furnished  and  not  from  date  of  de- 
livery of  an  incomplete  one.  Davis  v.  Fant 
[Tex.  Civ.  App.]  15  Tex.  Ct.  Rep.  8,  93  S.  W. 
193 

9«.     See  4  C.  L.  1772,  n  75  et  seq. 

97.  A  promise  to  sell  upon  condition  that 
the  title  was  approved  by  attorneys  within  a 
specified  time  is  not  binding  if  the  title  is 
not  approved  within  such  time.  Flournoy  v. 
MiUer,  114  La.  1028,  38  So.  818. 

98.  A  purchaser  who  is  given  a  deed  under 
a  contract  providing  for  approval  of  the 
title  by  his  attorney,  who  after  disapproval 
disposes  of  the  property,  thereby  affirms  the 
contract  and  renders  himself  liable  for  the 
purchase  money.  Parkhurst  v.  Dickinson 
rWash.]  83  P.   895.  ,^      .      .,    *>.„ 

99  Where  a  city  council  authorized  the 
purchase- of  land,  title  to  be  approved  by  the 
city  attorney,  such  approval  if  arbitrarily 
withheld  does  not  preclude  the  vendor  from 
enforcing  a  contract  entered  into  in  accord- 
ance with  the  resolution.     Lighton  v.   Syra- 


cuse, 98  N.  T.  S.  792;  Lighten  v.  Syracuse,  48 
vrisc.   134,  96  N.  T.  S.   692. 

1.  North  Avenue  Land  Co.  v.  Baltimore 
[Md.]   63  A.  115. 

2.  A  covenant  by  the  vendor  in  an  option 
contract  to  furnish  an  abstract  within  the 
time  limited  by  the  option  is  not  an  inde- 
pendent one  but  an  essential  and  material- 
part  of  the  contract,  the  performance  of 
which  is  necessary  to  enable  the  vendee  to 
intelligently  exercise  his  option.  Reynolds 
V.  Lynch  [Minn.]  107  N.  W.  145.  A  provision 
in  a  contract  calling  for  an  abstract  of  title 
to  be  furnished  with  the  deed  cannot  be  ig- 
nored. Consolidated  Coal  Co.  v.  Flndley 
[Iowa]  105  N.  W.  206. 

S.  Davis  V.  Fant  [Tex.  Civ.  App.]  15  Tex. 
Ct.  Rep.   8,  93  S.  W.  193. 

4.  A  vendee  cannot  recover  damageB_-for 
the  vendor's  default  without  tendering  the 
purchase  price  regardless  of  the  vendor's 
failure  to  tender  a  deed  conveying  clear 
title.  Davis  v.  Bar'ada-Ghio  Real  Estate  Co. 
[Mo.  App.]  92  S.  W.  113.  A  vendor  who  con- 
tracts to  convey  clear  of  incumbrances  on 
payment  of  purchase  price  cannot  insist  on 
full  payment  before  he  pays  off  incum- 
brances. Id.  A  tender  of  performance  by 
the  vendor  is  a  condition  precedent  to  main- 
taining an  action  for  the  purchase  price  due. 
Michigan  Home  Colony  Co.  v.  Tabor  [C.  C. 
A.]  141  F.  332.  Hence,  in  an  action  to  fore- 
close a  lien  for  the  purchase  money,  failure 
to  allege  tender  of  a  deed  or  offer  to  convey 
before  bringing  the  action  renders  the  com- 
plaint demurrable.  Hunt  v.  Lake,  48  Misc. 
570,  97  N.  T.  S.  298. 

5.  Under  a  contract  not  signed  by  the 
vendee  by  which  a  vendor  agrees  to  convey 
on  a  specified  date  on  payment  of  the  pur- 
chase price  and  where  the  vendee  takes  pos- 
session, on  refusal  of  the  purchaser  to  pay 
the  price  or  restore  possession  without  inti- 
mating that  refusal  was  because  no  deed  was 
tendered  failure  of  the  vendor  to  make  such 
tender  does  not  preclude  him  of  his  right  to 
regain  possession.  Bowling  v.  Bowling 
[Miss.]  40  So.   871. 

6.  Under  a  contract  providing  that  con- 
veyance Is  only  to  be  made  upon  demand 
after  completed  payment,  the  promise  of  pay- 
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part,'  and  where  they  are  contemporaneous  acts  parol  evidence  is  admissible  to  shciP 
the  conditions  upon  which  they  were  performed.*  A  requirement  that  the  vendee 
give  written  notice  of  defects  in  the  title  within  a  specified  time  after  being  fur- 
nished with  an  abstract  does  not  require  written  notice.'  Under  a  contract  to  sell 
to  three  persons,  the  vendor  may  refuse  to  convey  to  two  until  proof  has  been  made 
that  the  interest  of  the  other  has  been  eliminated.**  A  provision  in  the  contract  that 
no  assignment  shall  be  binding  on  the  vendor  unless  approved  by  him,  cannot  be 
taken  advantage  of  by  a  subsequent  assignee  of  the  contract  as  against  a  prior  as- 
signee.** Performance  of  the  conditions  of  a  contract  may  be  waived.*^  Covenants 
in  the  contract  do  not  merge  into  those  in  the  deed.*' 

§  7.  Demand,  tender,  and  default}* — On  breach  of  the  contract  by  the  vendee, 
an  oral  demand  for  possession  by  the  vendor  is  sufficient  upon  which  to  maintain  an 
action.*^  Neither  party  can  put  the  other  in  default  without  tender  of  performance 
of  mutual  and  concurrent  conditions,*'  but  if  one  party  is  unable  to*''  or  has  stated 


ment  is  absolute  and  may  be  enforced  with- 
out tender  of  conveyance.  The  duty  to  con- 
vey is  neither  a  condition  precedent  nor  an 
act  which  may  be  demanded  concurrently. 
Collins  V.  Schmidt    tWis.]   105   N.  W.  ,671. 

7.  Coles  V.  Meskimen  [Or.]  85  P.  67.  Un- 
der a  contract  providing  for  the  payment  of 
the  purchase  price  upon  execution  of  the 
deed,  either  party  in  order  to  put  the  other 
in  default  must  make  a  tender.  Claude  v. 
Richardson,  127  Iowa  623,  103  N.  W.  991. 
■Where  a  contract  provides  for  payment  of 
the  balance  of  the  purchase  money  on  exe- 
cution of  the  deed,  and  if  the  purchaser  fail 
to  comply  with  the  contract  within  30  days, 
money  paid  should  be  forfeited,  the  vendor 
cannot  insist  on  forfeiture  without  showing 
that  within  the  specified  period  he  tendered 
a  deed.  Loewenstein  v.  Armstrong,  27  Pa. 
Super.  Ct.  543.  Where  owner  of  land  exe- 
cuted a  contract  of  sale  but  failed  to  deliver 
deed  and  demand  payment,  and  the  grantee 
failed  to  complete  his  payments,  held  pr^ntor 
could  not  maintain  ejectment.  The  Toledo, 
etc.,  H.  Co.  V.  Turney,  7  Ohio  C.  C.  (N.  S.) 
370,  afd.,  without  report  73  O.  S. . 

8.  McCormick  v.  Merritt  [Iowa]  105  N.  "W. 
43S. 

S.  Davis  V.  Fant  [Tex.  Civ.  App.]  15  Tex. 
Ct.  Rep.   8,  93  S.   W.  193. 

10.  Lilienthal  v.  Bierkamp  [Iowa]  105  N. 
^V.  695. 

11.  MoPheeters  v.  Ronning  [Minn.]  103  N. 
W.   889. 

12.  Under  a  contract  providing  for  con- 
veyance of  a  clear  title  on  payment  of  the 
balance  of  the  purchase  price  it  is  coTipetent 
for  the  parties  to  waive  such  conditions  by 
the  vendee's  failure  to  object  to  making  pay- 
ment because  certain  incumbrances  have  not 
been 'discharged  and  by  failure  of  the  vendor 
to  insist  on  cash  payment  by  failure  to  ob- 
ject to  the  vendee's  offer  to  pay  on  the 
ground  that  the  money  was  not  tendered. 
Davis  V.  Barada-ahio  Real  Estate  Co.  [Mo. 
App.]  92  S.  W.  113.  Where  a  contract  for 
the  purchase  of  real  estate  gives  to  the  ven- 
dor a  specified  time  within  wliich  to  remove 
anv  objections  which  may  be  made  to  the 
title,  the  failure  of  tlie  vendee  to  make  any 
objection  as  to  a  matter  of  which  he  had 
knowledge  and  which  might  have  been  cor- 
rected,  constitutes   a   waiver   thereof.      Egle 


V.  Morrison,  6  Ohio  C.  C.  (N.  S.)  609.  A  con- 
tract cannot  be  avoided  by  the  vendor  on  the 
ground  that  a  nominal  consideration  for  an 
option  "was  not  paid  where  on  tender  thereof 
he  stated  that  if  he  w^anted  anything  he 
would  take  it  all  at  once.  Seyferth  v.  Groves 
&  S.  R.  Co.,  217  111.  483,  75  N.  E.  522. 

13.  Where  a  contract  provides  for  a  deed  of 
the  premises  and  of  the  gas  fixtures,  etc.,  the 
covenants  in  the  contract  do  not  merge  in 
those  in  the  deed  which  does  not  mention 
the  fixtures  and  the  vendor  is  liable  where 
they  are  removed  by  a  third  person.  Wynne 
v.  Friedman,  96  N.  Y.  S.  838.  .Evidence  held 
to  show  that  there  was  no  merger  of  the 
contract  into  the  execution  of  the  deed  and 
purchase-money  notes  so  as  to  deprive  the 
purchaser  of  the  rigi^t  to  insist  upon  per- 
formance of  the  conditions  of  the  contract. 
McCormick  v.  Merritt  [Iowa]  105  N.  W.  42S. 
Right  to  demand  full  payment  of  the  pur- 
chase price  as  provided  by  the  contrsict. 
Bacli  V.  Kidansky,  106  App.  Div.  502,  94  N. 
Y.  S.  752.  A  provision  that  certain  lands  bo 
dedicated  is  not  waived  by  the  acceptance 
of  a  deed  and  execution  of  purchase-money 
mortgage  prior  to  the  acceptance  of  the  ded- 
ication where  done  under  belief  that  accept- 
ance would  be  procured.  McCormick  v.  Mer- 
ritt [Iowa]  105  N.  W.  428. 

14.  See  4  C.  L.  1781. 

15.  Where  one  is  in  possession  under  a 
conditional  option  and  fails  to  perform  the 
condition,  but  puts  another  in  possession 
with  directions  to  resist  entry  by  any  person, 
an  oral  demand  for  possession  by  the  owner- 
is  suflicient  to  entitle  him  to  maintain  action 
for  possession.  Bruschi  v.  Quail  Min.  &  Mill 
Co.,  147  Cal.  120,  81  P.  404. 

1«.  See  ante,  §  6.  If  time  is  not  of  the 
essence,  a  vendee  is  not  in  default  because 
of  mere  failure  to  make  final  payment, 
until  the  vendor  tenders  a  deed  and  demands 
payment.     Coles  v.  Meskimen   [Or  ]    85  P.   67. 

17.  Where  the  purchaser  is  ready  and  able 
to  perform  at  the  time  fixed  but  tlie  vendor 
is  not  he  cannot  set  up  in  an  action  to  re- 
cover the  purchase  money  paid  that  the  pur- 
chaser did  not  offer  to  perform.  Nelson  v, 
Chingren  [Iowa]  106  N.  W.  936.  Where  the 
'vendor  is  unable  to  convey  tlie  title  called 
for  by  the  contract,  the  vendee  may  recover 
money  paid  and  damages  without  tendering 
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that  he  will  not  comply  with  the  contract,  the  other  is  excused  from  marking  tender.^* 
That  the  purchaser  states  at  the  time  the  contract  is  made  that  he  does  not  know 
where  he  will  obtain  the  money  to  make  payment  does  not  excuse  the  vendor  from 
offering  performance  at  the  appointed  time  ;^°  especially  where  before  such  time  the 
purchaser  informed  him  that  he  intended  to  abide  by  his  contract.""  The  tender  of 
performance  must  be  sufficient  in  law"^  and  made  within  the  time  specified  in  the 
contract,""  but  actual  production  of  money  may  be  waived."*  A  refusal  of  a  tender 
on  a  specific  ground  is  a  waiver  of  other  grounds."*  A  vendee  need  not  tender  a  deed 
for  execution  by  tlie  vendor  unless  by  the  terms  of  the  contract  the  preparation  of  the 
deed  devolved  upon  him.""  A  vendee  in  default  cannot  recover  a  sum  paid  by  him 
upon  the  contract  price,"'  nor  enforce  delivery  of  the  deed  from  a  depository  who 
holds  from  the  vendor."'  One  in  possession  under  a  conditional  option,  the  condi- 
tions of  which  he  fails  to  perform,  cannot  retain  possession  indefinitely  and  refuse  to 
pay  the  purchase  price  on  the  ground  that  the  vendor  cannot  convey  good  title  to 
part  of  the  land."*  A  vendee  in  an  unrecorded  contract  who  has  title  and  possession 
but  has  paid  only  a  portion  of  the  purchase  money  is  not  injuriously  affected  by  the 
filing  of  a  lis  pendens."*  But  when  he  comes  to  pay  the  balance  of  the  purchase 
money  he  may  protect  himself  by  any  means  permitted  under  the  original  or  a  sub- 
sequent contract,  or  by  making  payment  into  court.'"  If,  however,  vendor  under- 
takes to  enforce  the  provision  of  the  contract  making  time  of  its  essence,  and  the 
contract  contemplates  an  examination  of  the  title  according  to  abstracts  to  be  fur- 
nished by  the  vendor,  the  vendee  may  rescind  and  recover  purchase  money  paid  in 
case  the  vendor  cannot  deliver  a  marketable  title." 

§  8.  Forfeiture,  rescission,  and  waiver.  Forfeiture.^'' — The  grounds  upon 
which  a  contract  may  be  forfeited  must  be  contained  in  the  contract,*'  and  a  contract 
will  not  be  extended  by  construction  to  include  other  grounds  than  those  specified.** 
A  stipulation  that  in  case  instalment  notes  for  the  purchase  price  of  land  were  not 
paid  at  maturity,  a  certain  sum  as  rent  should  be  paid  and  the  relation  of  landlord 


performance  on  his  part.  Oppenhelmer  v. 
Knepper  Realty  Co..  98  N.  T.  S.  204.  A  ven- 
dor who  has  no  title  at  the  time  fixed  for 
performance  is  not  entitled  to  a  reasonable 
time  to  cure  defects  in  his  title.  Nelson  v. 
Chlngren    [Iowa]    106  N.  W.  936.      " 

18.  Where  prior  to  the  date  on  which 
payment  was  to  be  made  the  vendor  repu- 
diated his  contract,  the  vendee  can  sue  for 
the  breach  at  once  or  wait  until  performance 
is  exacted  by  the  contract.  Kuhlman  v.  Wie- 
ben  [Iowa]  IDS  N.  W.  445.  A  vendor  may, 
until  notified  to  the  contrary,  rely  on  notice 
g-iven  by  the  vendee  that  he  will  do  nothing 
further  to  carry  out  the  contract.  Claude  v. 
Richardson.  127  Iowa,  623.  103  N.  W.  991. 
If  a  vendor  gives  notice  that  he  will  not 
carry  out  his  contract,  tender  of  the  purchase 
money  by  the  vendee  is  not  a  condition  to 
a  suit  to  enforce  performance.  Whiteside  v. 
Winans.  29  Pa.  Super.  Ct.  244. 

19,  ro.  Nelson  v.  Chingren  [Iowa]  106  N. 
W.  936. 

21.  Tender  held  sufficient  under  the  stat- 
utes wl~ere  the  vendor  was  absent  at  ti^e 
time.  Herman  v.  Winter  [S.  D.]  105  N.  W. 
457. 

22.  Where  a  tenant  has  the  option  of  pur- 
chasing at  the  expiration  of  the  lease,  he  has 
the  day  following  its  expiration  in  which  to 
make  tender.  Herman  v.  Winter  [S.  D.]  105 
N.  W.  457. 

6   Curr.  L,.— 113. 


23.  Where  no  objection  was  made  at  the 
time  to  a  cashier's  check  tendered.  Moulton 
V.   Kolodzik   [IMinn.]   107  N.  W.   154. 

24.  Refusal  on  the  ground  that  the  money 
was  not  derived  from  a  certain  source  Is  a 
waiver  of  the  right  to  assert  that  it  was 
not  good  because  conditional.  Rankin  V. 
Rankin.  216  111.  132,   74  N.    E.   76?. 

2R-  Wo;i,T-,aKer  ».  Wheatiey,  123  Ga.  201, 
51  S.  E.  436.  Under  an  option  contract  pro- 
viding that  the  holder  of  the  option  should 
give  notice  of  his  determination  to  take  ad- 
vantage of  it  and  that  payment  should  be 
made  on'  delivery  of  the  deed,  from  the  date 
of  notice,  it  is  the  vendor's  duty  to  execute 
a  deed  and  hold  it  for  delivery  on  payment 
of  the  purchase  price.  Consolidated  Coal  Co. 
V.   Findley    [Iowa]   105  N.    W.   206. 

26.  Where  delivery  of  the  abstract  in  ac- 
cordance with  the  terms  of  the  contract  was 
prevented  by  the  act  of  the  vendee.  Cody  v. 
Wiltse   [Iowa]    106  N.   W.  510. 

27.  White  V.  Bank  of  Hanford  [Cal.]  83 
P.  698. 

28.  Bruschi  v.  Quail  Min.  &  Mill.  Co.,  147 
Cal.    120.   81    P.   404. 

r!),  30,  31.  Moulton  v.  Kolodzik  [Minn.J 
107  N.  W.   154. 

•    32.     See  4  C.  L.  1780.  u.  55  et  seq.;   4  C.  L, 
1783.  n.   75  et  seq. 

33,  34,  Bennett  v,  Glaspell  [N.  D.]  107  N, 
W.  45. 
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and  tenant  exist,  was  in  the  nature  of  a  forfeiture  resei-ved  for  the  vendor's  benefit/" 
and  at  his  discretion  he  coiild  dispense  with  or  waive  it.°°  Forfeitures  are  not 
favored/'  and  if  possible  such  a  construction  of  the  contract  ^vill  be  adopted  as  will 
prevent  a  forfeiture/*  but  where  clearly  pro^dded  for  will  be  given  effect.**  Relief 
from  them  will  be  granted  if  possible,*"  and  a  party  may  be  estopped  from  asserting 
a  forfeiture  in  accordance  with  the  tenns  of  the  contract.*^  Default  of  itself  does 
not  work  a  forfeiture*-  unless  time  is  of  the  essence  of  the  contract;*'  and  a  provision 
authorizing  the  vendor  to  declaj-e  a  forfeiture  of  the  vendee's  rights  for  default  in 
making  deferred  payments  does  not  authorize  him  to  declare  such  forfeiture  if  he 
himself  is  unable  to  comply  with  the  contract,**  and  where  time  is  stated  to  be  of  the 
essence  of  the  contract  if  the  parties  treat  the  time  clause  as  waived,  one  of  them 
cajmot  suddenly  insist  on  forfeiture  but  must  give  reasonable,  definite,  and  specific 
notice  of  his  intention.*" 

Rescission.*'^ — ^The  contract  may  be  rescinded  for  fraud,*'  or  affirmed  and  an 


35.     Rose  &  Co.  v.  Woods  [Ala.]  39  So.  581. 

S8.  Where  waived,  the  relation  of  vendor 
ana  vendee  existed.  Rose  &  Co.  v.  Woods 
tAla.l   39  So.  681. 

37.  A  tecnnical  forfeiture  will  not  be  en- 
forced ag'ainst  a  vendee  if  he  offers  to  do 
equity  In  consideration  of  being  restored  to 
his  contractual  rights.  Teiser  v.  Portsmouth 
Sav.  Bank  [Neb.]  106  N.  W.  784.  A  suit  to 
foreclose  a  vendee's  interest  and  to  cancel 
a  bond  for  a  deed  is  a  recognition  that  he 
has  some  rights  in  the  premises  which  will 
not  be  out  off  without  giving  him  a  reason- 
able tim.e  to  comply  with  the  contract.  Hig- 
Inbotham  v.  Frock  [Or.]  83  P.  536.  On  fore- 
closure of  a  land  contract  under  which  a 
substantial  payment  has  been  made,  the 
court  may  not  fix  an  unreasonably  short 
time  within  which  to  make  the  remaining 
payment  in  order  to  redeem  under  the  con- 
tract. Dickson  v.  Loehr  [Wis.]  106  N.  W. 
793.  Equity  will  not  decree  a  forfeiture  of 
the  vendee's  rights  but  will  leave  the  vendor 
to  his  remedy  at  law,  if  any.  Higinbotham 
V.  Frock   [C  r.]    S3  P.  536. 

38.  Where  a  vendee  retained  a  portion  of 
the  purchase  price  under  an  agreement  that 
It  was  to  be  forfeited  to  him  if  the  vendor 
did  not  "perfect  a  perfect  or  satisfactory 
title"  within  a  specified  time,  the  vendor  is 
only  bound  to  furnish  a  satisfactory  title 
and  not  a  perfect  one  and  the  vendee  is  rele- 
gated to  the  covenants  in  his  deed  for  fail- 
ure of  title.  Letchworth  v.  A'aughan  [Ark.] 
90  S.  W.  1001. 

30.  Complaint  by  a  vendor  against  a  de- 
pository of  forfeit  money  held  to  state  a 
cause  of  action  against  the  vendee.  Pelrson 
V.  Pierce  [Wash.]  84  P.  731.  Where  a  ven- 
dor sues  for  a  deposit  made  by  the  vendee 
on  condition  that  it  should  belong  to  the 
vendor  if  the  vendee  failed  to  perform  the 
terms  of  the  contract  and  it  appeared  that 
the  only  reason  for  failure  to  perform  was 
the  vendee's  inability  to  do  so,  tlie  vendor 
was  entitled  to  recover.     Id. 

40.  Under  Rev.  Codes  1899,  §  4970,  one  who 
has  subjected  himself  to  forfeiture  by  breach- 
ing the  contract  may,  by  making  compensa- 
tion, be  relieved  therefrom  when  the  breach 
is  not  grossly  negligent,  willful,  or  fraudu- 
lent.      Bennett  v.  Glaspell  [N.  D.]  107  N.  w.  45. 

41.  Where  the  vendee  is  an  illiterate  and 


did  not  know  of  the  provision  for  forfeiture 
and  the  vendor  after  forfeiture  had  been  in- 
curred according  to  the  strict  letter  of  the 
contract  accepted  payments  of  the  purchase 
money,  retained  the  vendee's  notes,  and  per- 
mitted him  to  improve  the  land  without  noti- 
fying him  of  the  forfeiture.  Morris  v.  Green 
[Ark.]    88  S.   W.   565. 

42.  A  provision  in  a  bond  for  title  that  on 
default  in  making  deferred  payments  the 
vendor  may  declare  the  bond  void  and  repos- 
sess himself  of  the  land  gives  the  vendor 
power  to  elect  to  put  an  end  to  the  agree- 
ment after  reasonable  notice  to  the  vendee 
and  a  default  does  not  of  itself  terminate 
the  contract  or  forfeit  the  vendee's  rights. 
Higinbotham  v.   Frock    [Or.]    83   P.   536. 

43.  Under  an  option  contract  of  which 
time  is  of  the  essence  requiring  certain  pay- 
ments at  certain  dates  default  of  the  vendee 
in  making  payments  entitles  the  vendor  to 
forfeit  his  rights  without  notice.  Commer- 
cial Bank  v.  Weldon   [Cal.]   84  P.  171. 

44.  Where  the  contract  called  for  a  title 
free  from  incumbrances  and  at  the  time  for- 
feiture was  declared  there  was  a  mortgage 
on  the  premises.  Higinbotham  v.  Frock 
[Or.]    83  P.   536. 

45.  Barlow  v.  McDowell,  118  111.  App.  506 
4«.     See  4  C.  L.  1786. 

47.  As  to  what  constitutes  fraud,  see 
Fraud  and  Undue  Influence,  5  C.  L.  1541. 
Cecil  v.  Henry  [Tex.  Civ.  App.]  15  Tex  Ct! 
Rep.  271.  93  S.  W.  216;  Smith  v.  Woodson 
[Ky.]  92  S.  W.  980.  A  statement  of  the  num- 
ber of  rooms  in  a  building  is  so  material  that 
its  falsity  will  justify  the  rescission  of  the 
contract  though  the  vendor  is  able  to  make 
the  building  answer  the  description  before 
the  day  of  performance.  Davis  v.  Scher  [N. 
J.  Law]  62  A.  193.  Concealment  of  or  mis- 
representation as  to  the  boundaries.  Lain- 
hart  V.  Gabbard  [Ky.]  89  S.  W.  10.  A  vendor 
is  liable  for  false  representations  of  his 
agent.  Kell  v.  Trenchard  [C.  C.  A.]  142  P. 
16.  The  doctrine  of  caveat  emptor  does  not 
apply  to  a  deficiency  in  the  represented  acre- 
age which  is  not  open  and  patent  to  the  ob- 
servation of  the  purchaser.  Judd  v.  Walker 
114  Mo.  App.  128,  89  S.  W.  558.  The  doctrine 
of  caveat  emptor  has  no  aprlication  in  cases 
of  actual  fraud.  Kell  v.  Trenchard  [C.  C.  A.] 
142   F.   16.     A  purcliaser   who   assails  a  title 
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viction  for  damages  maintained.**  As  to  whether  damage  is  essential  in  sucli  ease 
there  is  a  conflict  of  authority.*"  Inability  of  a  party  to  perform/"  entire  or  partial 
failure  of  consideration,'^^  breach  of  covenant  to  furnish  an  abstract,'^  is  ground  for 
rescission,  and  a  contract  will  be  rescinded  where  to  enforce  it  would  be  inequitable.'*'' 
Eescission  may  be  presumed  from  long  abandonment  of  the  land  ;"*  but  that  the  ven- 
dor did  not  have  title  at  the  time  the  contract  was  made  is  not  ground.'"  One  who 
affirms  the  contract  with  full  knowledge  of  facts  which  entitle  him  to  rescind  is  not 
thereafter  entitled  to  rescission;^"  but  one  is  not  estopped  to  rescind  because  with  his 
knowledge  the  vendor  disposes  of  the  purchase  money"'  or  because  he  has  assumed 
control  of  the  property.'^  A  vendee  who  seeks  to  recover  payments  made  on  the 
ground  of  fraud  inducing  the  contract  must  first  rescind  the  contract."  In  order 
to  rescind,  the  party  seeking  rescission  should  offer  to  do  equity.""    Upon  rescission 


bond  for  fraud  or  mistake  Jias  the  burden  of 
proof.  Begrley  v.  Combs,  27  Ky.  I*  R.  1115, 
87  S.  W.  1081.  A  vendor  cannot  rescind  for 
lesion  beyond  moiety  unless  the  proof  shows 
a  disparity  between  value  and  consideration 
of  more  than  half.  Bonnette  v.  "Wise  [La.] 
38  So.  960.  Where  two  promoters  of  a  cor- 
poration while  acting  as  directors  of  It 
fraudulentlv  sold  property  to  it  at  an  exces- 
sive valuation,  the  fact  that  title  stood  in 
one  before  the  transfer  and  that  he  had  a 
half  interest  therein  does  not  affect  the  right 
of  the  corporation  to  maintain  a  bill  to  re- 
scind and  for  damages  against  the  other. 
Old  Dominion  Copper  Min.  &  Smelting  Co.  v. 
Bigelow.  188  Mass.  315.  74  N.  E.  653.  A  bill 
by  a  corporation  to  rescind  a  sale  to  It  by 
its  promoters  on  the  ground  of  fraud  and  to 
recover  damages,  is  not  demurrable  on  the 
ground  that  there  exists  an  adequate  remedy 
at  law.  Id.  A  prayer  for  rescission  and 
damages  in  a  bill  by  a  corporation  against 
Its  promoters  alleging  a  fraudulent  sale 
of  land  to  it,  Is  not  inconsistent.     Id. 

48.  See  Deceit.  5   C.  L.  953. 

49.  A  contract  cannot  be  rescinded  for 
fraudulent  representations  in  procuring  its 
execution  unless  damage  is  shown.  Son- 
nesyn  v.  Akin  [N.  D.l  104  N.  W.  1026.  A  con- 
tract induced  by  fraud  may  be  rescinded 
without  proof  of  damage.  Gre'ling  v.  Mc- 
Lean's Fstate  rWis.]   107  N.  W.   339. 

50.  Where  the  vendor  did  not  have  title 
at  the  time  the  contract  was  made  and  there 
was  a  flaw  in  the  title  of  those  from  whom 
he  expected  to  obtain  title.  Smith  v.  Glenn 
[Wash.]   82  P.  605. 

51.  Bescission  may  be  effected  by  a  party 
when  the  consideration  has  wholly  or  par- 
tially failed  through  the  act  of  the  other 
party.  Miller  v.  Shelburn  [N.  D.]  107  N.  W. 
51.  The  consideration  of  a  contract  for  the 
sale  of  land  In  the  vendee's  favor  Is  the  title 
to  be  conveyed  and  if  the  vendor  refuses  to 
convey  after  full  performance  or  offer  to  per- 
form by  the  vendee,  the  consideration  fails 
and  is  ground  for  rescission.  Id.  Where  a 
vendor  made  no  effort  to  cure  defects  in  the 
title  pointed  out  by  a  vendee,  the  admission 
of  evidence  of  other  defects  in  an  action  to 
recover  earnest  money  is  not  error.  Davis 
V.  Fant  [Tex.  Civ.  App.]  15  Tex.  Ct.  Hep.  8, 
93  S.  W.  193. 

52.  On  breach  by  a  vendor  of  his  covenant 
to  furnish  an  abstract,  the  vendee  may  re- 
scind and  recover  money  paid.  Reynolds  v. 
Lynch  [Minn.]  107  N.  W.  145. 


63.  Where  the  contract  was  made  by  an 
agent  of  the  vendor  and  can  be  enforced  only 
by  making  the  purchaser  pay  for  what  he 
did  not  get  or  making  the  vendor  liable  for 
what  he  did  not  authorize  his  agent  to  sell, 
equity  will  rescind  it.  Begley  v.  Combs,  27 
Ky.  L.  R.  1115,   87  S.  W.  1081. 

B4.  Where  soon  after  a  sale  under  which 
the  vendor  retained  a  lien  the  vendee  aban- 
doned the  land  and  the  vendor  resumed  pos- 
session and  held  it  for  20  years,  it  is  proper 
for  the  jury  to  find  that  the  contract  was  re- 
scinded and  that  the  vendee  had  consented 
that  the  vendor  take  back  the  land.  Staley 
V.  Stone  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep. 
827,  92  S.  W.  101-7. 

55.  It  Is  not  ground  for  rescission  that 
the  vendor  did  not  own  the  property  but  had 
only  3i  contract  to  purchase  it  and  failure  of 
the  vendee  to  have  notice  of  this  fact  being 
his  own  fault.  Harden  v.  Badham  [Ala.]  38 
So.  1029.  A  vendor  may  compel  specific  per- 
formance if  he  tender  a  good  title  perfected 
during  pendency  of  the  suit.  Finnegan  v. 
Summers  [Ky.]  91  S.  W.  261.  That  a  vendor 
who  contracts  to  sell  land  which  he  has  con- 
tracted to  purchase  has  not  paid  the  entire 
purchase  price  is  no  defense  to  an  action  to 
compel  his  vendee  to  perform.  His  vendee 
may  have  a  decree  requiring  a  sufficient  por- 
tion of  tlie  purchase  price  paid  to  the  owner. 
May  V.  Getty  [N.  C]  53  S.  E.  75.  Where  the 
vendor  sues  on  purchase-money  notes  and 
the  vendee  sets  up  defect  in  title  which  before 
suit  was  brought  had  been  cured,  the  vendor 
is  entitled  to  recover.  Cornett  v.  Ault  [Ga.] 
53  S.  B.   460. 

56.  Voluntarily  accepts  benefits  under  the 
contract.  Bennett  v.  Glaspell  [N.  D.]  107  N. 
W.  45. 

57.  Where  a  purchase  from  an  adminis- 
trator Is  Induced  by  fraud  the  purchaser  is 
not  estopped  to  rescind  because  with  his 
knowledge  the  administrator  has  paid  out 
the  purchase  money  to  satisfy  liens  against 
the  property,  the  administrator  being  afford- 
ed protection.  Greiling  v.  McLean's  Estate 
[Wis.]   107  N.  V/.   339. 

58.  A  purchaser  is  not  estopped  to  re- 
scind for  inability  of  the  vendor  to  convey  a 
good  title  because  of  the  fact  that  he  has 
leased  the  property  and  listed  it  for  sale 
where  it  does  not  appear  that  the  vendor 
has  been  preiudioed.  Fagan  v.  Hook  [Iowa] 
105  N.  W.  155. 
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for  nonpayment  of  the  purchase  price,  the  vendor  must  tender  so  much- of  the  price 
as  has  been  paid,"'^  but  no  tender  need  be  made  where  on  adjustment  of  mutual  rights 
nothing  will  be  due.*^  A  purchaser  who  is  given  a  deed  under  a  contract  providing 
for  approval  of  the  title  by  his  attorney  must,  in  order  to  rescind  on  disapproval  by 
his  attorney,  and  escape  liability  for  the  purchai'e  money,  tender  a  deed  of  reconvey- 
ance.** Where  the  vendor  refuses  to  perform  after  full  performance  or  offer  to  per- 
form by  the  vendee  and  the  contract  has  been  rescinded,  purchase  money  paid  may 
be  recovered  in  an  action  for  money  had  and  received."*  In  such  case  notice  of 
rescission  is  sufficient  if  there  is  nothing  to  be  returned  under  the  contract.''^  The 
right  to  rescind  must  be  exercised  within  a  reasonable  time"'  or  within  the  time  pre- 
scribed by  law."^ 

Rights  of  vendee  after  rescissions^ — After  rescission  the  vendee  is  entitled  to 
recover  what  he.  parted  with  by  virtue  of  the  contract"'  and  will  be  given  a  lien  on  the 
land  therefor,'"  and  is  chargeable  with  rent  while  he  held  the  land.!'^  On  rescission 
for  fraud  he  may  recover  the  increase  in  the  vendible  value  of  the  property  caused  by 
permanent  improvements  made  by  him,'^  but  one  who  purchases  an  option  may  be 
precluded  from  recovering  the  amount  paid  where  the  contract  is  rescinded  because 
of  the  vendor's  fraud.''' 

Abandonment  is  shown  by  acts  plainly  indicating  an  intention  to  repudiate  the 
contract'*  or  by  acts  inconsistent  with  a  claim  of  rights  under  the  contract.'*  A 
written  contract  may  be  waived  or  abandoned  by  parol.'® 


ns>.  Sonneayn  v.  Akin  [N.  D.]  104  N.  W. 
1026. 

60.  If  sought  by  the  vendor  he  must  ten- 
der back  the  purchase  price.  Cecil  v.  Henry 
[Tex.  Civ.  App.]  15  Tex.  Ct.  Rep.  271,  93  S. 
W.  216.  Where  a  purchaser  takes  possession 
and  leases  the  property  In  reliance  on  the 
vendor's  ability  to  perform  In  an  action  to 
rescind  because  of  the  purchaser's  inability 
to  furnish  a  g-ood  title  delivery  of  the  lease 
and  rent  received  is  a  sufficient  restoration 
of  the  property.  Fag"an  v.  Hook  [Iowa]  105 
N.  W.  155.  A  vendee  while  In  possession 
claiming  title  cannot  maintain  action  against 
his  vendor  to  recover  a  portion  of  the  pur- 
chase price  paid,  and  damages  for  breach  of 
the  contract.  Before  he  can  do  so  he  must 
surrender  possession  and  thus  place  himself 
as  nearly  as  possible  in  statu  quo.  Nolde  v. 
Gray  [Neb.]  104  N.  W.  165.  V/here  a  vendee 
after  tendering  the  balance  of  the  purchase 
money  and  refusal  of  the  vendor  to  convey 
rescinds  and  recovers  Judgment  for  money 
paid  and  the  Increased  value  of  the  land 
which  the  vendor  supersedes  and  appeals 
from,  pending  such  appeal  the  vendor  cannot 
recover  possession.  Gray  v.  Nolde  [Neb.]  107 
N.  W.  224. 

fll,  «2.  Succession  of  Delaneuville  v.  Duhe. 
114  La.   62,  38  So.  20. 

«3.  Parkhurat  v.  Dickinson  [Wash.]  83  P. 
895. 

64,  65.  Miller  v.  Shelburn  [N.  D,]  107  N. 
W.  51. 

06.  Reynolds  v.  Lynch  [Minn.]  107  N.  W. 
145. 

&T.  A  suit  to  rescind  for  mistake  must  be 
brought  within  the  statutory  period.  In 
Kentucky  within  10  years  from  the  execu- 
tion of  the  deed.  Kendrick  v.  Burchett  [Ky.] 
89  S.  W.   239. 

68.  See  4  C.  L,  1789. 

69.  On  rescission   of  contract  for  the  ex- 


change of  personal  property  for  land  after 
the  personal  property  has  been  delivered  to 
the  vendor  and  disposed  of  by  him,  he  must 
pay  Its  value  as  fixed  by  the  contract  and  can- 
not show  that  It  was  not  worth  that  much. 
Fagan  v.  Hook  [Iowa]  105  N.  W.  155,  In  an 
action  by  the  vendee  to  recover 'the  amount 
paid  on  an  option  contract  after  rescission 
for  failure  of  the  vendor  to  furnish  abstracts 
within  the  time  agreed,  the  contract  Is  ad- 
missible. Reynolds  v.  Lynch  [Minn.]  107  N. 
W.  145.  In  an  action  to  recover  purchase 
money  paid  after  default  by  the  vendor,  tes- 
timony of  the  vendor  that  nothing  had  been 
paid  Is  immaterial  where  he  admits  payment 
to  his  authorized  agent.  Lewis  v.  Willlama 
[Tex.  Civ.  App.]    91   S.  W.  247. 

70.  On  rescission  of  a  contract  for  equi- 
table considerations,  the  vendee  will  be  ad- 
judged a  lien  for  purchase  money  paid  and 
the  value  of  Improvements  and  charged  with 
rent  while  they  held  the  land,  Begley  v 
Combs,  27  Ky.  L.  R,  1115,  87  S,  W,  1081. 

71.  Begley  v.  Combs,  27  Ky,  L.  R.  1115,  87 
S.  W.  1081. 

78.     Lainhart  v.  Gabbard  [Ky,]  89  S.  W,  10. 

73.  Where  the  purchaser  allowed  himself 
to  be  speculated  upon.  Kell  v,  Trenchard  fC 
C,  A,]  142  r.  16, 

74.  Frequent  and  emphatic  letters  from 
the  vendee  to  the  vendor  stating  that  he 
considered  the  contract  rescinded  and  de- 
manded return  of  the  earnest  money  under 
threat  of  immediate  suit  constitute  a  repudi- 
ation of  the  contract.  Woodman  v.  Blue 
Grass  Land  Co.,  125  Wis,  489,  103  N,  W,  236, 
104  N,  W,  920,  A  vendee  who  tells  the  ven- 
dor that  he  cannot  procure  the  purchase 
price  and  if  the  vendor  could  make  his  mon- 
ey out  of  the  land  to  do  so  and  who  there- 
after leaves  the  state  and  never  exercises 
acts  of  ownership  over  the  property,  thereby 
abandons    his    equities    under    the    contract. 
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§  9.  Interest  in  the  land  created  hy,  and  rights  and  liabilities  under  the  con- 
tract.''''— A  contract  of  sale  does  not  destroy  the  unconditional  ownership  of  the  ven- 
dor,'* and  unfil  a  deed  is  executed,  the  legal  title  remains  in  him."  The  principle 
that  the  vendor  holds  the  title  in  trust  for  the  vendee  who  holds  the  purchase  money 
in  trust  for  him  applies  only  in  equity.^"  The  vended,  however,  becomes  vested  with 
an  interest  in  the  land.'^  If  he  has  paid  a  portion  of  the  purchase  price  he  has  a 
mortgageable  interest,^^  but  payment  of  earnest  money  does  not  give  him  an  interest 
subject  to  levy  and  sale  on  execution.*'  Whether  he  acquires  a  right  to  possession 
rests  in  the  terms  of  the  contract.**  Where  a  sale  to  several  entitles  them  to  posses- 
sion, notice  to  the  lessee  to  quit  is  properly  signed  by  one  only.*"  An  agreement  to 
sell  in  the  future  does  not  pass  the  equitable  title.*"  Neither  a  purchaser  in  po6: 
session  under  an  oral  contract  nor  his  heirs  can  dispute  the  title  while  the  purehaiee 
money  remains  unpaid.*'  Under  a  contract  providing  for  the  execution  of  a  deed 
after  a  certain  portion  of  the  purchase  price  has  been  paid,  the  delivery  of  the  deed 
relates  back  to  the  date  of  the  contract.*'  In  Texas  a  vendor  who  expressly  reserves 
a  lien  for  the  purchase  money  has  the  superior  title*"  which  he  may  assign.*"  He  has 
not,  however,  such  an  interest  as  is  subject  to  sale  on  execution  until  he  rescinds  the 
contract.*^  On  release  of  an  expressly  reserved  lien,  the  superior  title  vests  in  the 
vendee  and  the  vendor  has  nothing  left  but  his  lien  for  the  purchase  price.'^    Under 


May  V.  Getty  [N.  C]  53  S.  E.  75.  Evidence 
held  to  sho"w  abandonment  of  a  contract. 
Bewick  V.  Hanika  [Mich.]  12  Det.  Leg.  N. 
672,  106  N.  W.  63. 

75.  Where  a  son  was  in  possession  of  his 
father's  farm  but  after  his  death  his  wife 
took  a  lease  of  the  farm  from  the  father  and 
agreed  that  her  right  to  possession  should 
cease  at  a  certain  date  and  did  other  acts 
Inconsistent  with  ownership,  she  was  held 
precluded  from  demanding  the  farm  under 
an  alleged  parol  contract  between  the  father 
and  son.  Heddleston  v.  Stoner  [Iowa]  105 
N.  'W.  66. 

76.  Evidence  held  to  show  an  abandon- 
ment by  express  terms  followed  by  10  years 
of  silence  concerning  the  same.  Wisner  v. 
Field  [N.  D.]   106  N.  W.  38. 

77.  See  4  C.  L.  1778. 

78.  Within  the  meaning  of  a  fire  policy 
covering  the  property.  National  Fire  Ins. 
Co.  V.  Three  States  Lumber  Co.,  217  111.  115, 
75  N.   E.   450. 

79.  If  he  dies  before  the  deed  is  accepted 
by  the  vendee  the  legal  title  descends  to  his 
heirs  subject  to  the  vendee's  right  to  accept 
a  deed.  Brackett's  Adm'r  v.  Boreing  [Ky.] 
89  S.  W.  496.  And  they  are  necessary  parties 
to  an  action  to  compel  the  vendee  to  accept 
a  deed.  Id.  Contract  construed  and  held 
not  to  vest  any  present  interest  in  the  land 
In  the  vendee  so  as  to  entitle  him  to  cut 
standing  timber  thereon.  Phinney  Land  Co. 
V.   Coolidge-Sohussler  Co.   [Minn.]   105  N.  W. 

553. 

80.  Under  the  doctrine  that  what  ought 
to  be  done  has  been  done.  Miller  v.  Shelburn 
[N.  D.]  107  N.  W.  51.  Under  an  executory 
contract  the  vendee  derives  no  interest  in 
the  land  or  in  the  title  and  may  rescind  in 
a  proper  case  without  a  reconveyance.     Id. 

81.  Cody  v.  Wiltse  [Iowa]  IOC  N.  W.  510. 
If  time  is  not  of  the  essence  of  the  contract, 
the  vendor  cannot  have  his  title  quieted  on 
breach  thereof  notwithstanding  he  gave  no- 


tice that  on  failure  to  perform  within  a  spec- 
iiiea    time   he    would    claim  a  forfeiture.     Id. 

82.  McWhorter  v.  Stein    [Ala.]    39   So.  617. 

83.  May  v.  Getty  [N.  C]  53  S.  E.  75. 

84.  A  vendee  in  a  deed  reserving  a  ven- 
dor's   lien    acquires    the    right    to    possession 

^and  the  right  to  transfer  his  title  and  posses- 
.sion  but  purchasers  from  him  hold  in  subor- 
dination to  the  lien  though  the  deed  is  not 
recorded.  Gllbough  v.  Runge  [Tex.]  14  Tex. 
Ct.  Rep.  993.  91  S.  W.  566.  Under  a  contract 
providing  for  the  execution  of  a  deed  after 
payment  of  a  certain  portion  of  the  purchase 
price  and  requiring  the  purchaser  to  pay 
taxes  and  keep  up  improvements  and  on  de- 
fault of  payment  he  should  hold  as  tenant 
at  sufferance  the  purchaser  Is  entitled  to 
possession  from  the  date  of  the  contract. 
Krakow  v.  Wille,  125  Wis.  284,  103  N.  W. 
1121.  The  vendor  cannot  maintain  eject- 
Coles  V.  Meskimen  [Or.]  85  P.  67. 
Willis  V.  Weeks  [Iowa]  105  N.  W.  1012. 

86.  Sheeby  v.  Scott  [Iowa]  104  N.  W.  1139. 

87.  Tillar  v.  Clayton   [Ark.]    88   S.  W.  972. 

88.  Title  is  considered  ag  having  vested 
In  the  grantee  as  of  the  date  of  the  contract. 
Krakow  v.  Wille,  125  Wis.  284,  103  'N.  W. 
1121. 

89.  He  may  sue  to  foreclose  his  lien  or  to 
recover  the  land  on  default  of  the  vendee  in 
payment  of  the  purchase  price  (Branch  v. 
Taylor  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  14, 
89  S.  W.  813).  and  where  he  sues  to  recover 
the  land  he  need  not  refund  purchase  money 
already  paid    (Id.). 

90.  An  assignee  of  purchase-money  notes 
secured  by  a  vendor's  lien  who  takes  a  con- 
veyance of  the  vendor's  interest  has  the  same 
■Ight  to  recover  the  land  on  nonpayment  of 
the  notes  as  the  vendor  had.  Rutherford  v. 
Mothershed  [Tex.  Civ.  App.]  15  Tex.  Ct.  Rep. 
620,  92  S.   W,  1021. 

91.  Rutherford  v.  Mothershed  [Tex.  Civ. 
App.]   15   Tex,   Ct.  Rep.   620,   92  S.   W.    1021. 

92.  On   failure   of   the   vendee   to  pay  the 


ment. 

85. 
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a  deed  expressing  as  part  of  the  purchase  money  the  assumption  by  the  vendee  of 
vendor's  lien  notes  owed  by  the  grantor  and  reserving  a  lien  for  their  payment,  the 
superior  title  to  the  land  remains  in  the  grantor  until  the  notes  are  paid/'  and  on 
failure  of  the  grantee  to  pay  such  notes  the  vendor  may  convey  the  land  to  the  holder 
of  them.'*  But  where. the  deed  of  such  grantee  recites  a  cash  consideration  only, 
failure  of  the  grantee  to  pay  the  notes  does  not  entitle  the  grantor  and  the  holder  of 
the  notes  to  treat  the  deed  as  void  but  only  entitles  the  holder  to  foreclose  his  lien."" 
Such  vendee  acquires  all  the  rights  of  his  vendor  and  may  require  paj'ment  of  the 
notes  before  the  superior  right  to  the  land  vests  in  the  prior  grantee."" 

The  rights  of  the  parties  under  the  contract  rest  in  its  terms"'  and  conditions," 
and  no  rights  are  acquired  except  as  appear  from  the  contract.'"  A  purchaser  is  not 
liable  for  an  incumbrance  unlass  he  expressly  or  impliedly  agrees  to  pay  it.^  A  ven- 
dor may  be  entitled  to  rights  under  the  contract  though  his  title  fails  in'  whole*  or  in 
part.''  A  vendee  cannot  materially  alter  a  contract  and  claim  rights  under  it  as 
altered.*  Money  paid  on  the  contract  cannot  be  recovered  prior  to  the  time  for  the 
delivery  of  a  deed."  A  vendor  who  after  execution  of  a  deed  negligently  causes  injur\' 
to  the  premises  is  liable  in  damages."     A  vendor  can  retain  the  legal  title  until  reini- 


price,  the  vendor  cannot  recover  the  land. 
Branch  v.  Taylor  [Tex.  Civ.  App.]  14  Tex.  Ct. 
Rep.  14,  S9   S.  W.    813. 

03,  04.  Dlffle  V.  Thompson  [Tex.  Civ.  App.] 
13  Tex.  Ct.  Rep.  240,  88  S.  W.  381. 

»B.  Diffie  V.  Thompson  [Tex.  Civ.  App.]  90 
S.  W.   193. 

00.  Dlffle  V.  Thompson  [Tex.  Civ.  App.]  13 
Tex.  Ct.  Rep.  240,  88  S.  W.  381.  The  prior 
grantee  is  not  entitled  to  possession  as. 
against  the  latter  until  the  notes  are  paid. 
Id. 

07.  Where  one  conveyed  his  Interest  In 
land  which  had  been  sold  under  execution 
under  a  contract  that  the  purchaser  should 
redeem  and  reconvey  a  portion  if  the  income 
satisfied  the  Incumbrances,  on  accounting  to 
determine  whether  the  purchaser  had  been 
reimbursed,  he  is  chargreable  with  taxes  ac- 
cruing and  Improvements  made  after  he 
obtained  possession  (Clutter  v.  Strange 
[Wash.]  82  P.  1028),  also  with  the  expense 
of  foreclosing  a  mortgage  the  object  of 
which  was  to  enable  him  to  acquire  land 
which  the  grantor  had  previously  sold  sub- 
ject to  mortgage  (Id.),  also  to  the  value  of 
a  crop  cultivated  by  them  less  the  expense 
of  producing  it  (Id.);  and  the  fact  that  he 
was  required  to  purchase  an  outstanding 
title  did  not  relieve  him  from  complying  with 
his  contract  (Id.).  A  relinquishment  by  a 
vendor  of  his  interest  in  crops  reserved  by 
a  contract  of  sale  in  consideration  of  the 
cancellation  of  such  contract  vests  In  the 
vendee  full  title  to  the  crops.  Thurston  v. 
Osborne-McMUlan  Elevator  Co.,  13  N.  D.  BOS, 
101  N.  W.  892. 

98.  A  purchaser  under  a  contract  provid- 
ing that  no  timber  shall  be  cut  or  removed 
from  the  premises  until  the  contract  has 
been  complied  with  has  no  power  to  sell 
growing  timber  with  permission  to  remove 
tlie  same  until  the  eontrait  is  fully  com- 
pleted. Gumaer  v.  White  Pine  Lumber  Co. 
[Idaho]  83  P.  771.  A  contract  of  sale  to  a 
cemetery  company  reciting  a  consideration 
of  $1,000  and  providing  that  the  vendors  are 
to  plat  the  land  and  sell  lots  until  they  were 
fully   paid,    gives   the   vendor   power   to   sell 


lots  and  retain  the  proceeds  until  paid  in 
full,  and  the  surplus  land  belonged  to  the 
cemetery  company.  Brann  v.  Falmouth 
Riverside  Cemetery  Co.  [Ky.]  92  S.  W.  579. 
Contract  to  sell  land  to  three  vendees  con- 
strued and  held  that  the  vendor  who  pur- 
chased the  interest  of  a  third  vendee  could 
not  assert  title  as  against  the  other  vendees. 
Ballard  v.  Anderson   [Minn.]   103  N.  W.   900. 

00.  Gumaer  v.  White  Pine  Lumber  Co. 
[Idaho]    83  P.  771. 

1.  Scholten  v.  Barber,  217  111.  148,  75  N.  E. 
460.  A  promise  by  the  purchaser  to  pay  an 
incumbrance  is  not  a  covenant  running  with 
the  land.  Id.  Evidence  infeufflcient  to  show 
that  a  vendee  assumed  to  pay  a  debt  of  the 
vendor.     Moore  v.   Paris   [Ky.]   92  S.  W.   592, 

2.  When  the  vendor's  title  wholly  falls 
and  the  paramount  title  Is  In  the  state  but 
he  has  in  good  faith  made  valuable  improve- 
ments, purchase-money  notes  are  not  wholly 
without  consideration  so  that  the  right  to 
compensation  for  Improvements  is  not  en- 
forceable. Williams  v.  Finley  [Tex.]  14  Tex. 
Ct.  Rep.  762,  90  S.  W.  1087.  Where  the  ven- 
dor's title  to  the  land  has  failed,  he  is  en- 
titled to  recover  the  increased  value  of  the 
land  caused  by  improvements  made  by  him 
with  interest  but  not  the  full  purchase  price 
less  the  amount  paid  by  the  vendee  to  ac- 
quire the  paramount  title.     Id. 

3.  Purchase-money  notes  are  not  ren- 
"Jered  totally  without  consideration  by  fail- 
ure of  the  vendor's  title  to  the  larger  of  two 
'■.racts  sold.  Williams  v.  Finley  [Tex.]  14 
Tex.  Ct.  Rep.  762,  90  S.  W.  1087. 

4.  A  vendee  who  materially  altera' a  con- 
tract without  the  knowledge  of  the  vendor 
•nay  not  recover  purchase  money  paid  on 
the  ground  that  the  premises  do  not  con- 
form to  the  contract  as  altered.  Webster 
Realty  Co.  v.  Thomas,  94  N.  T.  S.  916. 

5.  Joseph  v.  Isaac,  48  Misc.  409,  95  N  T 
g.  532. 

0.  Vendor  who  negligently  causes  de- 
Uruction  of  buildings  by  fire  is  liable  to  the 
/endee  whether  he  holds  under  express  con- 
iract  or  not.  Kincheoloe  v.  Smith  [Ky.]  91 
S.  W.  1145. 
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bui-sed  money  advanced  under  an  agreement  that  it  was  to  bo  repaid  before  execution 
of  the  deed.'  Purchasers  under  an  unenforceable  oral  agreement  from  holders  of  an 
equity  of  redemption,  who  have  taken  possession  and  made  valuable  improvements, 
are  entitled  in  equity  to  compensation  for  them."  The  assignment  by  the  vendor  of 
an  executory  contract  for  the  sale  of  land  as  security  for  a  debt  vests  in  the  assignee 
a  lien  upon  the  vendor's  interest  in  the  property,  not  exceeding, the  purchase  money 
unpaid.'  A  bond  for  title  conveys  to  the  vendee  rights  superior  to  a  judgment  subse- 
quently recovered  against  the  vendor,^"  but  a  bond  for  a  deed  executed  prior  to  the 
time  the  obligor  acquired  title  from  the  United  States  cannot  operate  to  pass  any 
subsequently  acquired  title.-^ 

The  statute  of  limitations  does  not  run  against  a  vendor  in  favor  of  a  vendee 
holding  under  a  contract  of  sale,^^  nor  does  it  nm  where  the  original  possession  of  the 
holder  was  in  privity  with  the  rightful  owner  until  an  open  disclaimer  of  holding 
under  the  contract  is  brought  to  the  notice  of  the  vendor,^'  but  adverse  possession 
does  run.^* 

One  who  enters  into  possession  under  another  looking  to  him  for  title  cannot 
dispute  the  title  of  his  vendor,^"  but  a  vendee  in  possession  may  purchase  an  outstand- 
ing title  and  when  sued  rely  on  his  original  title  and  set  up  defects  in  the  outstand- 
ing title  as  against  subsequent  purchasers  of  it.^"  A  vendee  who  procures  his  vendor 
to  execute  a  deed  to  his  vendee  is  estopped  to  set  up  his  older  deed  against  the  pur- 
chaser from  him.^^ 

Taxes}* — A  vendor  is  liable  for  taxes  which  become  a  lien  prior  to  the  execution 
of  the  deed,^'  though  the  contract  is  enforced  from  the  date  conveyance  should  have 
been  made/"  unless  failure  to  complete  the  contract  is  because  of  inability  of  the 
vendor  to  perfect  his  title  and  the  purchaser  in  possession  has  paid  them,^^  or  their 
payment  has  been  assumed  by  the  purchaser."    A  vendee  who  purchases  after  his 


1.  When  a  vendee  borrowed  money  on  the 
Indorsement  of  the  vendor  for  the  purpose  of 
erecting  buildings  on  the  premises  under  an 
agreement  that  the  money  was  to  be  repaid 
before  execution  of  a  deed  his  right  to  re- 
imbursement Is  superior  to  the  right  of  a 
grantee  of  the  vendee  to  a  conveyance  of  the 
legal  title.     Sands  v.  Stagg  [Va.]  52  S.  B.  633. 

8.  Schneider  v.  Reed,  123  Wis.  488,  101  N. 
W.  682. 

Lamm  v.  Armstrong  [Minn.]  104  N.  W. 


304. 
10. 


».,.  Agreement  by  a  purchasei-  of  school 
land  to  convey  it  after  the  necessary  three 
years  occupancy  held  equivalent  to  a  bond 
for  title  and  prior  to  an  attachment  and  Judg- 
ment subsequently  recovered  against  such 
purchaser.  Haynie  Mercantile  Co.  v.  Miller 
{Tex.  Civ.  App.]  92  S.  W.  262. 

11.  Turner  v.  Ladd  [Wash.]    84  P.  866. 

12.  Tillar  v.  Clayton  [Ark.]  88  S.  W.  972. 
So  long  as  the  vendee  in  an  executory  con- 
tract looks  to  his  vendor  for  title  he  cannot 
rely  upon  the  statute  of  limitations  as  a  bar 
to  a  suit  to  recover  the  purchase  price. 
Bloom  V.  Sawyer  [Ky.]  89  S.  W.  204. 

13.  Tillar  V.  Clayton    [Ark.]    88  S.  W.  972. 

14.  Where  a  purchaser  who  did  not  have 
a  deed  conveyed  to  another  who  conveyed  to 
a  third  person  who  paid  in  full  for  the  land 
and  held  It  for  the  statutory  period,  a  suit 
by  the  original  vendor  for  the  purchase  price 
was  held  to  be  barred.  Bloom  v.  Sawyer 
riCy.]  89  S.  W.  204. 

13.     Haycraft  v.  Duvall  [Ky.]  89  S.  W.  543. 


A  railroad  company  which  began  the  occupa- 
tion of  land  under  an  assignment  of  a  writ- 
ten agreement  with  the  owner  cannot,  by 
usurping  rights  prohibited  by  the  agreement, 
be  said  thereafter  not  to  be  occupying  under 
the  agreement;  nor  do  the  rights  of  the  rail- 
road company  under  such  an  assignment  rise 
higher  than  those  of  the  original  grantee. 
Collins  V.  Craig  Shipbuilding  Co.,  7  Ohio  C. 
C.   (N.  S.)   350. 

16.  Taulbee  v.  Buckner's  Adm'r  [Ky.]  91 
S.  W.  734. 

IT.     Haycraft  v.  Duvall  [Ky.]  89  S.  W.  643. 

18.     See  4  C.  L.  1779,  n.  44  et  seq. 

10.  After  the  execution  of  the  contract 
but  before  the  conveyance  is  completed.  Mal- 
lory  v.  Gray  [Iowa]  103  N.  W.  1015. 

20.  A  vendor  who  fails  to  make  convey- 
ance on  the  agreed  date,  and  thereafter  while 
in  possession  pays  taxes  which  becom.^  a  lien 
cannot  when  the  contract  is  enforced  from 
the  date  conveyance  should  have  been  made 
recover  in  equity  the  amount  of  such  taxes 
from  the  vendee.  Kisslck  v.  Rees,  97  N.  Y. 
S.  692. 

21.  A  purchaser  in  possession  under  a  sale 
not  consummated  because  of  inability  of  tlie 
vendors  to  perfect  their  title  is  not  entitled 
to  credit  for  taxes  pa'd  though  the  income 
from  the  land  was  insufficient  to  pay  them. 
Wood  v.  Deskins  [C.  C.  A.]  141  P.  500. 

22.  A  grantee  who  assumes  the  payment 
of  "existing  incumbrances"  is  held  to  have 
assumed  taxes  and  assessments.  Whipple  v. 
Geddi!!,  25  App.  D.  O.  333. 
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vendor  has  paid  a  special  assessment  on  the  premises  is  not  entitled  to  the  aracant  so 
paid  where  the  proceeding  by  which  the  assessment  was  levied  is  subsequently  de- 
clared void.'" 

Interest,  rents,  and  profits.^* — As  a  general  rule,  the  vendor  is  entitled  to  interest 
on  the  purchase  money  from  the  time  fixed  for  completion  of  the  contract,*"  or  from 
the  time  the  vendee  takes  possession,**  unless  he  is  in  default*^  or  the  purchaser  has 
paid  out  money  on  his  account,*^  and  the  vendee  is  entitled  to  rents  and  profits."" 
Where  the  vendor  after  payment  of  the  purchase  money  repudiates  the  contract,  the 
vendee  is  entitled  to  interest  on  the  sum  paid  from  date  of  payment.**  Rents  and 
profits  accrued  at  the  date  of  sale  belong  to  the  vendor.^^ 

A  sale  of  standing  timber^'  to  be  measured  and  paid  for  each  month  before  re- 
moval vests  title  in  the  vendee  as  the  timber  is  eut.^^  A  conveyance  of  standing  trees 
and  a  right  of  entry  do  not  give  the  grantee  possession  actual  or  constructive  until 
he  engages  in  felling  the  trees.^* 

§  10.  Liability  consequent  on  hreach.^'^  Rig'lits  of  the  vendor. — ^That  the  pur- 
chaser repudiates  the  contract  before  arrival  of  time  for  performance  does  not  relieve 
the  vendor  from  showing  ability  to  perform  in  order  to  recover  forfeit  money  deposited 
by  the  vendee,*"  but  he  need  not  allege  tender  of  performance.''  That  the  vendor  did 
not  own  a  portion  of  the  land  is  no  defense  to  an  action  to  foreclose  the  vendee's 
rights  if  he  could  have  furnished  title  at  the  time  for  performance,'*  and  that  a  ven- 
dor after  execution  of  the  contract  mortgaged  the  premises  with  the  consent  of  the 


S3.  Smith  V.  Minneapolis  [Minn.]  104  N. 
W.  227. 

24      See  4  C.  U  1779. 

25.  A  vendor  selling:  under  a  contract  that 
stipulates  that  he  shall  make  a  deed  and 
thai  the  first  instalment  of  the  purchase 
money  shall  be  then  paid  and  the  purchaser 
takes  possession  at  the  date  of  the  contract. 
Is  entitled  to  Interest  on  the  entire  purchase 
money  though  he  be  In  default  in  making 
the  deed  unless  the  purchaser  set  aside  the 
purchase  money  for  him,  give  notice  of  his 
readiness  to  pay,  and  does  not  use  the  money 
himself.  Hoard  v.  Huntington  &  B.  S.  R.  Co. 
IW.  Va.]   B3  S.  B.  278. 

20.  A  purchaser  who  takes  possession  and 
agrees  to  pay  the  purchase  price  when  the 
acreage  was  ascertained  and  the  deed  exe- 
cuted is  liable  for  interest  from  the  date  he 
takes  possession.  Bwell  v.  Jackson's  Adm'r 
[Ky.]  88  S.  W.  1047.  When  the  vendee  enters 
Into  possession  he  must  pay  interest  for  the 
profits  he  is  receiving  during  the  vendor's 
inability  to  niake  title.  It  would  be  unequi- 
table for  him  to  hold  both  possession  and  pur- 
chase money.  In  re  Hershey's  Estate  [Pa.] 
63  A.  296.  Where  a  husband  and  "wife  con- 
tract  to.  sell  land  and  the  husband  offers  but 
the  wife  refuses  to  convey  and  the  pur- 
chaser takes  possession  but  refuses  to  pay 
the  purchase  price  until  the  wife  executes 
the  deed,  and  after  the  death  of  the  husband 
the  wife  sues  for  specific  performance  the 
purchaser  is  liable  for  Interest  on  the  pur- 
chase money.      Id. 

27.  A  vendor  who  fails  to  execute  and 
tender  a  deed  as  required  by  his  contract  is 
not  entitled  to  interest  on  the  purchase  price 
while  he  remains  in  default.  Consolidated 
Coal  Co.  V.  Pindley  [Iowa]  105  N.  W.  206. 

38.  A  purciiaser  In  possession  in  order  to 
protect  against  trespassers  under  a  contract 


requiring  the  vendor  to  make  clear  title  con- 
temporaneously with  the  payment  of  the 
purchase  price,  which  they  were  unable  to 
do  for  a  number  of  years,  Is  not  liable  for 
interest  where  it  appears  that  taxes  paid 
greatly  exceeded  the  income.  Wood  v.  Desk- 
ins  [C.  C.   A.]  141   P.  500. 

29.  Where  a  contract  and  deed  with  full 
covenants  of  warranty  is  placed  in  escrow 
and  the  g-rantee  pays  the  full  purchase  price 
with  Interest  from  date  of  the  contract,  he  la 
entitled  to  rents  accruing  from  such  date. 
Scott  V.  Sloan   [Kan.]   84  P.  117. 

30.  Not  merely  from  the  date  he  was  en- 
titled to  a  deed.  Lewis  v.  Williams  [Tex. 
Civ.  App.]    15  Tex.  Ct.   Rep.  86.    91   S.   W.   247. 

31.  A  vendor  who  sells  subject  to  a  lease 
which  entitles  him  to  a  certain  per  cent  of 
the  Income  when  due  is  entitled  to  his  rent 
tor  the  month  preceding  the  sale  though  the 
income  was  not  collected  until  after  the  sale. 
Tremont  &  W.  Hotel  Co.  v.  Gammon  [Tex 
Civ.  App.]   14  Tex.  Ct.  Rep.  125,  91  S.  W.   337. 

33.  For  full  discussion,  see  Forestry  and 
Timber,   5  C.  L.  1489. 

33.  The  vendor  has  a  lien  for  the  purchase 
money.  Buskirk  Bros.  v.  Peck,  67  W  Va 
360,    50  S.'  B.    432. 

34.  King  V.  Davis,  137  F.  222. 
See  4  C.  L.  1781. 
Wells,  Fargo  &  Co.  v.  Page  [Or.]  82  P. 


35. 
36. 

856, 
37. 


Where  the  vendor  is  able  to  perform 
and  the  vendee  repudiates  the  contract  prior 
to  the  time  for  performance,  in  an  action  for 
breach  of  the  contract,  the  vendor  need  not " 
allege  tender  of  performance.  Wells,  Fargo 
&  Co.  V.  Page  [Or.]   82  P.  856. 

38.  That  the  vendor  did  not  own  some  of 
the  property  included  in  the  contract  Is  not 
defense  to  an  action  to  foreclose  It  where  It 
does  not  Uppear  that  he  could  not  have  fur- 
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vendee  is  no  defense  to  an  action  at  law  to  recover  possession  after  default  by  the 
vendee  in  making  payments.^'  Where  the  vendor  does  not  elect  to  treat  the  vendee's 
repudiation  of  the  contract  as  a  breach,  he  must  show  ability  to  perform  in  order  to 
defeat  recovery  of  the  earnest  money.*" 

Rights  of  .vendee. — After  a  vendee  is  once  released  because  of  inability  of  the 
vendor  to  perform,  the  obligation  is  not  revived  by  an  agreement  between  the  vendor 
and  a  third  person  which  enables  him  to  perform/^  If  a  vendor  is  unable  or  refuses 
to  perform,  the  vendee  may  rescind  and  recover  the  purchase  money  paid*°  or  main- 
tain an  action  for  damages  for  the  breach,*^  and  if  through  no  fault  of  his  he  is  un- 
able to  restore  what  he  has  received  under  the  contract,  he  need  not  return  it  prior  to 
suing  for  purchase  money  paid,  but  may  offer  to  allow  credit  for  the  value  of  what  he 
cannot  restore."  If  a  vendor  puts  it  beyond  his  power  to  comply  with  the  contract, 
the  vendee  has  an  immediate  cause  of  action  against  him,*°  and  if  he  dies  after  breach 
no  demand  on  his  executor  is  necessary  before  maintaining  action  to  recover  purchase 
money  paid.**  If  the  vendor  is  unable  to  convey  all  the  land' called  for  by  the  con- 
tract, the  vendee  may  recover  the  purchase  price  paid  and  establish  and  enforce  a 
vendee's  lien  therefor.*^  A  purchaser  who  deposits  forfeit  money  as  security  for  per- 
formance is  entitled  to  recover  it  unless  the  vendor  has  a  cause  of  action  against  him 
for  default  in  pepformanee,*'  but  where  he  has  paid  money  upon  a  contract  and  re- 
fuses to  proceed,  he  cannot,  except  under  exceptional  circumstances,  recover  back  the 
amount  paid.*' 

In  an  action  for  breach  of  the  contract  it  is  not  necessary  to  allege  in  terms  that 
the  claim  is  due  and  unpaid.'*" 

Measure  of  damages.''^ — If  the  contract  prescribes  the  damages  recoverable  on 
breach,  no  other  measure  can  be  recovered,'"  but  such  provision  does  not  preclude 
the  enforcement  of  a  lien  therefor,^*  and  one  who  does  not  seek  to  exercise  his  op- 
tion to  terminate  the  contract  and  recover  liquidated  damages  may  keep  it  alive  and 
recover  damages  for  the  breach  irrespective  of  the  amount  fixed.°*    In  some  states 


nlshed  title  to  it  if  the  vendee  had  tendered 
performance  or  that  the  vendee  ever  offered 
to  or  was  able  to  perform.  Dickson  v.  Loehr 
[Wis.]   106  N.  W.   793. 

39.  Does  not  present  an  equitable  cause 
for  an  accounting  where  the  amount  of  the 
mortgage  might  be  applied  on  the  contract 
price  or  paid  by  the  vendor.  Gould  v.  Young 
[Mich.]   13  Det.  Leg.  N.   60,  107  N.  W.  281. 

40.  Woodman  v.  Blue  Grass  Land  Co.,  125 
Wis.  489,  103  N.  W.  236,  104  N.  W.  920. 

41.  North  ^Avenue  Land  Co.  v.  Baltimore 
[Md.]  63  A.   115. 

42.  43.  Vallentyne  v.  Immigration  Land 
Co.    [Minn.]   103  N.  W.  1028. 

44.  Kean  v.  Landrum   [S.  C]  52  S.  B.  421. 

45.  Where  the  deed  was  not  to  be  made 
until  the  vendor  sold  certain  other  lots  but 
prior  to  such  sale  he  sella  the  land  described 
in  the  contract  to  another,  the  vendee  may 
sue  without  waiting  until  he  sells  such  other 
lots  and  without  tendering  the  purchase 
money.  Cooley  v.  Moss,  123  Ga.  707,  51  S.  B. 
625.  Where  one  co-owner  contracts  to  sell 
the  entire  tract  and  while  the  contract  is  de- 
posited in  escrow  acquires  title  to  the  whole, 
the  purchaser  on  performance  of  the  condi- 
tions becomes  entitled  to  his  rights  under 
the  contract.  Naylor  v.  Stene  [Minn.]  104  N. 
W.  685. 

40.     Kean  v.  Landrum  [S.  C]  62  S.  E.  421. 


47.  Weiss  V.  Schweitzer,  47  Misc.  297,  95 
N.  Y.  S.  923. 

48.  Wells,  Fargo  &  Co.  v.  Page  [Or.]  82  P. 
856. 

49.  Not  because  of  a  mortgage  on  the 
premises  which  the  vendor  had  made  ar- 
rangements to  satisfy  within  the  time  al-' 
lowed  for  perfecting  title.  Claude  v.  Rich- 
ardson, 127  Iowa  623,  103  N.  W.  991. 

50.  Grau  v.  Grau  [Ind.  App:]  77  N.  B.  816. 
Complaint  held  to  state  a  cause  of  action  tor 
breach  of  a  contract  to  sell  land.  Vallentyne 
v.  Immigration  Land  Co.  [Minn.]  103  N.  W. 
1028. 

51.  See  4  C.  L.  1781,  n.  63  et    seq. 

Note  I  Where  a  contract  is  made  In  one 
state  for  the  purchase  of  land  in  another  la 
an  action  for  breach  brought  in  the  state 
where  the  land  lies  the  law  of  the  state  in 
which  the  contract  was  made  will  govern  the 
damages  recoverable.  Atwood  v.  Walker,  179 
Mass.  614,  61  N.  E;  58. — See  note  to  Arentsen 
V.  Moreland  [Wis.]  106  Am.  St.  Rep.  963,  for 
extensive  note  on   the  question   of  damages. 

52.  K.  P.  Min.  Co.  v.  Jaoobson  [Utah]  83  P. 
728. 

53.  A  provision  that  if  the  vendor  cannot 
make  a  marketable  title  he  is  to  repay  the 
amount  received  without  further  loss  or 
damage  merely  limits  the  damages  recover- 
able and  does  not  preclude  the  vendee  froi« 
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the  measure  of  damages  is  prescribed  by  law.'*'  The  measiire  of  damages  when  one 
fails  to  execute  a  contract  is  the  value  of  the  contract  upon  the  date  it  should  have 
been  executed.'"'  Where  breach  is  caused  by  refusal  or  inability  of  the  vendor  to 
perform,  the  measure  is  the  loss  suffered  by  the  vendee."  When  one  purchases  land 
for  another  and  agrees  to  convey  it  to  him  on  payment  of  the  purchase  price  tho 
measure  of  damages  for  his  refusal  to  do  so  is  the  value  of  the  land  at  the  time  of 
tender  of  the  purchase  price  with  interest  less  any  depreciation  due  to  the  action  of 
the  person  entitled  to  the  land."^  A  vendor  who  agrees,  imeonditionally,  to  convey 
certain  land,  is  liable  to  the  vendee  for  the  value  thereof  on  breach  of  such  agree- 
ment.°'  A  vendee  who  has  paid  more  than  the  amount  due  may,  on  breach  by  the 
vendor,  recover  such  excess  with  interest  in  addition  to  damages  for  the  breach,®"  but 
a  purchaser  on  recovering  the  difference  between  the  land  he  purchased  and  what  he 
thought  he  was  purchasing  cannot  recover  interest  on  such  amount  where  he  has  had 
possession  of  the  entire  tract. "^  The  measure  recoverable  by  a  vendee  for  false  repre- 
sentations as  to  the  rental  value  of  the  premises  is  the  difference  between  the  market 
value  of  the  premises  if  the  rents  were  as  represented  and  their  actual  market  value."" 
The  measure  for  breach  of  the  contract  by  the  vendee  is  the  difference  between  the 
contract  price  and  the  market  value  of  the  land  with  interest  from  date  of  breach."" 

Deficient  quantity  or  other  partial  failure  of  conoid  era  lion. ^^ — In  a  sale  by  the 
acre  and  not  in  gross,  the  vendee  is  entitled  to  an  abatement  of  the  purchase  price 
for  a  deficiency  in  quantity,"'  especially  if  the  acreage  is  misrepresented,""  and  that 


enforcing-  a  vendee's  lien.    Weiss  v.  Schweit- 
zer, 47  Misc.  297,  95  N.  Y.  S.  923. 

r.4..    Wright  V.  Craig,   116  111.  App.  493. 

55.  The  measure  of  damages  for  breach 
of  contract  to  convey  land  is  prescribed  by 
Kev.  Civ.  Code  §  2298.  Dal  v.  Fischer  [S.'  D.] 
107  N.  W.  534. 

56.  Basis  of  valuation  by  a  witness  held 
erroneous.  Bender  v.  Shatzkin,  48  Misc.  637, 
96  N.  Y.  S.  203.  Evidence  held  to  warrant  a 
verdict  for  $500.     Id. 

57.  In  this  case  the  difference  between  the 
value  of  the  land  as  contracted  to  be  sold 
and  its  value  after  the  removal  of  timber 
under  a  prior  g-rant.  Vallentyne  v.  Immi- 
gration Land  Co.  [Minn.]  103  N.  W.  1028. 
Where  the  vendor  is  unable  to  convey  the 
title  he  contracted  to  convey  in. the  absence 
of  fraud,  the  purchaser  is  not  entitled  to  re- 
cover damages  beyond  the  money  paid  and 
Interest  and  fexpenses  resulting  from  the 
contract.  Empire  Realty  Corp.  v.  Sayre,  107 
App.  Div.  415,  95  N.  Y.  S.  371. 

B8.     Kean  v.  Landrum    [S.  C]  52  S.  E.  421. 

89.  Where  one  divided  a  tract  of  land  into 
lots  of  several  classes  and  adjusted  the  rights 
of  a  subscriber  by  agreeing  to  deed  him  a 
certain  lot.  Burton  v.  Main  [Iowa]  105  N. 
W.  336.  In  an  action  for  breach  of  contract, 
evidence  as  to  what  the  vendee  had  con- 
tracted to  sell  the  land  for  In  case  the  deal 
went  through  is  admissible  on  the  credit  to 
be  given  his  testimony  of  the  value  of  the 
land.  Kuhlman  v.  Weiben  [Iowa]  105  N.  W. 
445.  Evidence  that  the  vendee  had  agreed 
to  sell  to  another  for  a  certain  price  is  ad- 
missible on  the  credit  to  be  given  such  third 
person's  estimate  of  the  value  of  the  land 
Id. 

60.  Kean  v.  Landrum   [S.  C]  52  S.  E.  421. 

61.  Thrush  v.  Graybill  [Iowa]  104  N.  W 
472. 


62.  Ettlinger  v.  Weil  [N.  Y.]  77  N.  E.  SI. 
Evidence  to  prove  the  market  value  if  the 
rent  was  as .  represented  is  competent  but 
evidence  as  to  the  market  value  based  on 
rent  actually  received  is  not  where  such 
amount  is  not  based  on  the  market  value  of 
the  whole  property.  Id.  Exclusion  of  ex- 
pert testimony  to  ."ihow  that  the  rental  value 
was  equal  to  or  exceeded  tho  representation 
is  reversible  error.     Id. 

63.  Not  the  unpaid  portion  of  the  price 
with  Interest  from  the  date  it  should  have 
been  paid.  Smith  v.  Lander  [Tex.  Civ.  App.] 
13  Tex.  Ct.  Rep.  755.  89  S.  W.  19. 

64.  See  4  C.  L.  1776,  n.  17  et  aeq. 

65.  Where  the  vendor  represented  the 
tract  to  contain  a  certain  number  of  acres, 
the  sale  was  held  to  be  by  the  acre  though 
the  deed  recited  that  the  tract  contained  a 
certain  number  of  acres,  more  or  less. 
Berry's  Ex'x  v.  Plshburne  [Va.]  51  S.  E.  827. 
Where  land  is  sold  by  the  acre,  relief  will 
be  granted  for  either  an  ex(*ss  or  a  de- 
ficiency. Rich  V.  Scales  [Tenn.]  91  S.  W.  50. 
In  an  action  by  the  vendee  to  recover  for  a 
deficit  in  the  acreage,  evidence  held  to  show 
that  the  sale  was  by  the  acre  and  not  by  the 
entire  tract.  Brooks  v.  Grief  [Ky.]  90  S.  VS'. 
273.  Where  the  number  of  acres  is  of  the 
essence  of  the  description  if  the  tract  con- 
tains a  less  acreage  than  specified,  the  ven- 
dee is  entitled  to  a  proportionate  reduction 
in  the  price.  Civ.  Code  1895,  9  3542,  relative 
to  sales  by  the  entire  tract  or  body,  does  not 
apply.  Strickland  v.  Hutchinson,  123  Ga  396 
51  S.  E.  348. 

66.  Where  a  sale  is  by  the  acre  and  the 
number  of  acres  is  fraudulently  represented 
by  ah  agent  of  the  vendor,  he  is  liable  for 
the  price  per  acre  for  the  difference.  Lang  v 
Merbach  [Minn.]  105  N.  W.  415.  If  the  deed 
recite  the  number  of  acres  and  It  subsequent- 
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a  vendee  made  declarations  tending  to  estop  him  from  claiming  a  rebate  for  a  de- 
ficiency in  the  acreage  as  against  an  assignee  of  the  purchase  money  bonds  is  no  de- 
fense to  the  vendor's  liability  on  his  covenant  of  warranty;'^  but  where  the  sale  is  in 
gToss  no  compensation  will  be  granted  for  either  an  excess  or  a  deficiency."*  If  part 
of  the  land  purported  to  be  conveyed  is  in  the  adverse  possession  of  another  and  the 
vendee  have  notice  of  such  fact  he  cannot  recover  for  a  deficiency,'"'  and  a  purchaser 
is  not  entitled  to  an  abatement  of  the  price  because  of  a  deficiency  resulting  from  the 
fact  that  streets  called  as  boundaries  are  shorter  than  recited  in  the  deed.'"  If  a 
deficiency  arise  because  a  portion  of  the  land  is  held  by  a  paramount  title,  relief  may 
be  had  upon  the  covenant  of  seisin,'^  and  if  there  has  been  an  eviction,  upon  the  cove- 
nant of  warranty,'^  or  the  vendee  may  rescind  either  totally  or  partially  and  retain 
that  which  is  good  and  recover  compensation  for  the  rest.'"  A  vendee  is  not  entitled 
to  an  abatement  in  price  because  of  a  prior  sale  of  minerals  where  he  learned  of  such 
sale  shortly  after  the  contract,  but  made  no  objection,  has  never  been  molested  and 
has  used  the  land  so  as  to  decrease  its  value  to  the  vendor.'* 

§  11.  Bights  after  conveyances^ — Ordinarily  the  execution  and  acceptance  of 
a  deed  concludes  the  contract  and  prior  negotiations  are  extinguished."  But  not 
whexe  the  executory  contract  embraces  other  obligations  than  those  relating  to  the 
conveyance  of  real  estate."  Nor  will  provisions  in  the  deed  be  held  to  modify  those 
in  the  contract  if  inserted  under  inequitable  conditions,'^  or  are  without  considera- 
tion.'*  A  purchaser  may  enforce  restrictive  covenants  which  run  with  the  land.** 
A  grantee  in  a  deed  warranting  the  right  to  cut  timber  cannot,  when  such  timber  has 
been  conveyed  to  another,  voluntarily  incur  a  penalty  imposed  for  cutting  timber  be- 
longing to  another  and  hold  his  warrantor  liable.*'-  Under  a  deed  reserving  to  the 
vendor  the  right  to  reacquire  the  property  upon  the  happening  of  certain  conditions 
he  should  not  be  denied  such  right  when  the  conditions  are  fulfilled.'^ 

§  13.  Vendoi^s  Kens  and  their  enforcement.  A.  Express.^^ — A  lien  created 
by  deed  continues  in  full  force  until  released  of  record,  discharged  by  payment,  or 
barred  by  limitations.**    The  lien  attaches  to  all  interest  in  the  land  conveyed,*'  and 


ly  be  ascertained  that  there  Is  an  excess  or 
deflclency  so  great  as  to  justify  an  inference 
of  fraud  or  mistake,  relief  may  be  granted. 
Rich  V.  Scales  [Tenn.]  91  S.  W.  50.  If.  how- 
ever, the  vendee  inspected  the  land  and  ob- 
tained all  he  intended  to  buy  or  the  vendor 
to  sell  he  can  have  no  relief  though  the  deed 
purport  to  state  the  number  of  acres  (Id.), 
unless  the  difference  is  so  great  as  to  shock 
the  conscience  of  the  court    (Id.). 

67.  Berry'B  Ex'x  v.  Fishbourne  [Va.]  51  S. 
E    827 

«8,  69,  70,  71,  72,  73.  Rich  v.  Scales  [Tenn.] 
91  S.  W.  50. 

74.  Johnson  V.  Green   [Ky.]   92  3.  W.  939. 

75.  See  4  C.  L,.  1790. 

76.  Wilson  v.  Wilson  [Mo.  App.]  92  S.  W. 
146. 

77.  Where  the  contract  provided  for  pay- 
ment In  a  stock  of  goods  and  required  the 
vendee  to  assist  in  invoicing  them,  the  deed 
•was  held  not  to  abrogate  the  contract.  Wil- 
son v.  Wilson  [Mo.  App.]  92  S.  W.  145. 

78.  79.  Wilson  V.  Wilson  IMo.  App.]  92  S. 
W.  145. 

80.  Purchasers  who  take  subject  to  a  re- 
striction that  the  lands  shall  not  be  used  ex- 
cept for  certain  purposes  so  long  as  the 
grantor  or  his  successors  see  fit,  may  en- 
force  such   covenant   as   long   as   the   owner 


sees  fit  to  hold  it  In  force.  Island  Heights 
Ass'n  V.  Island  Heights  Water  Power,  Gas  & 
Sewer  Co.   [N.  J.  Ch.l  62  A.  773. 

81.  Turner  v.  Lawson   [Ala.]   39  So.  755. 

82.  Smith  V.  Ellis  [Tex.  Civ.  App.]  87  S.  W. 
856. 

83.  See   4   C.   T..   1795. 

84.  Hamilton's  Ex'r  v.  Wright,  27  Ky.  L, 
R.  1144,  87  S.  W.  1093.  A  lien  retained  by 
deed  to  secure  payment  of  the  purchase 
money  is  not  barred  by  the  expiration  of 
the  statutory  period  if  payments  have  been 
made  within  such  period.  Id.  Maker  of 
note  held  estopped  to  deny  the  holder's  right 
to  a  vendor's  lien  where  the  note  recited  that 
it  was  given  in  payment  for  land  and  was 
a  lien  thereon  and  the  maker  did  not  deny 
the  specific  averment  that  It  was  secured  by 
a  lien.  Id.  One  claiming  under  the  sole 
heir  of  a  vendee  cannot  recover  without  pay- 
ment of  a  vendor's  lien  retained.  Wall  v. 
Club  Land  &  Cattle  Co.  [Tex.  Civ.  App.]  13 
Tex.  Ct.  Rep.  677,  88  S.  W.  534.  The  rights 
of  an  assignee  of  purchase-money  notes  se- 
cured by  a  vendor's  Hen  to  recover  the 
land  can  be  defeated  only  by  payment  of 
the  notes.  Rutherford  v.  Mothershed  [Tex. 
Civ.  App.]  15  Tex.  Ct.  Rep.  620,  92  S.  W.  1021. 
Where  it  Is  admitted  by  the  pleadings  that 
purchase  money  notes  had  not  be»n  paid,  a 
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is  superior  to  all  subsequently  acquired  rights.'^  A  vendor  loses  liis  superior  title 
under  his  lien  by  foreclosure  and  sale  under  it,*^  but  not  by  merely  bringing  an  ac- 
tion on  the  notes.**  A  vendor's  lien  reserved  in  an  unrecorded  deed  is  not  lost 
where  purchasers  from  the  vendee  take  possession  and  improve  the  land  but  do  nc 
repudiate  the  title  remaining  in  the  vendor  by  virtue  of  his  lien/"  but  is  lost  if  the 
vendor's  title  fails.'" 

(§12)  B.  Implied.^^ — A  vendor's  lien  exists  in  every  case  where  the  pur- 
chase money  is  not  paid  unless  it  be  otlierwise  agreed  between  the  parties"^  or  waiv- 
ed"* as  by  taking  an  independent  security."*  It  attaches  to  all  the  land  which  is  the 
subject  of  the  contract,"^  but  only  to  the  interest  contracted  to  be  sold.'*  It  is  su- 
perior to  homestead"''  or  dower  rights."* 


judgrment  foreclosing  the  vendor's  lien  was 
held  prorer.  Branch  v.  Taylor  [Tex.  Civ. 
App.]  14  Tex.  Ct.  Rep.  14,  89  S.  "W.  813. 

85.  Wliere  a  deed  reserved  a  vendor's 
lien  and  the  purchaser  sold  mineral  rights  to 
one  -who  transferred,  them  to  another,  the 
mineral  rights  "were  subject  to  the  lien. 
Tom's  Creek  Coal  Co.  v.  Skeene  [Ky]  90  S. 
W.  993. 

SO.  Vendor's  liens  continued  for  the  bene- 
ficiary of  a  deed  of  trust  given  to  raise 
money  to  pay  notes  creating  such  liens  are 
superior  to  the  lien  of  a  co-tenant  on  the 
grantor's  share  for  rents  wrongfully  retain- 
ed by  such  grantor.  Flach  v.  Zanderson  [Tex. 
Civ.  App.]  14  Tex.  Ct.  Rep.  540,  91  S.  W.  348. 
Where  purchase-money  notes  reserving  a 
lien  and  reciting  that  if  it  should  be  ascer- 
tained that  there  was  an  excess  in  acreage, 
the  vendee  should  pay  for  it,  were  assigned 
with  all  rights  thereunder  but  not  expressly 
carrying  a  lien  on  the  excess,  assignees  of 
notes  given  for  the  excess  have  a  prior  lien 
on  such  tract,  and  assignees  of  the  other 
notes  have  a  prior  lien  on  the  tract  less  than 
the  excess.  Colquitt  v.  Sturm  [Tex.  Civ. 
App.]    14   Tex.   Ct.    Rep.   596,    91    S.   W.    872. 

87.  A  purchaser  at  foreclosure  of  the  lien 
may  recover  from  an  assignee  for  the  bene- 
fit of  creditors  of  the  vendor  without  paying 
the  purchase  price.  Club  Land  &  Cattle  Co. 
V.  Wall  [Tex.]  15  Tex.  Ct.  Rep.  212,  91  S.  W. 
778.  Is  confined  to  such  rights  as  his  judg- 
ment gives  him.  Wall  v.  Club  Land  &  Cat- 
tle Co.  [Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  677, 
88  S.  W.  634. 

88.  An  assignee  of  purchase-money  notes 
secured  by  a  vendor's  lien  who  sues  to  fore- 
close and  after  the  plea  of  limitations  is  set 
up  changes  the  action  to  one  of  trespass  to 
try  title  does  not  by  the  action  on  the  notes 
.aflirm  the  contract  so  as  to  deprive  him  of 
his  right  to  assert  his  superior  title.  Ruther- 
ford V.  Mothershed  [Tex.  Civ.  App.]  15  Tex. 
Ct.  Rep.   620,  92  S.  W.  1021. 

89.  Gilbaugh  v.  Runge  [Tex.]  14  Tex.  Ct. 
Rep.  993,  91  S.  W.  566.  A  vendor  in  a  deed 
reserving  a  lien  is  not  bound  to  inquire  from 
purchasers  from  the  vendee  as  to  the  right 
by  which  they  claim  the  land  nor  to  ascer- 
tain whether  they  know  of  his  rights.  Such 
purchasers  must  investigate  the  title  ^of  their 
vendor  though    his   deed   is   unrecorded.     Id. 

00.  A  vendor  cannot  assert  a  lien  retain- 
ed by  him  where  the  title  fails  and  the  ven- 
dee is  obliged  to  purchase  an  outstanding 
paramount  title.  Williams  v.  Finley  [Tex.] 
14  Tex.  Ct.  Kcp.  762,  90  S.  W.  1087. 


91.  See  4  C.  L.  1793. 

92.  Cecil  V.  Henry  [Tex.  Civ.  App.]  15 
Tex.  Ct.  Rep.  271,  93  S.  W.  216.  Though  a 
vendor  gives  an  absolute  deed  reciting  re- 
ceipt of  the  purchase  money  yet  if  it  was 
in  fact  not  paid  he  has  a  lien  as  against 
the  vendee  and  purchasers  with  notice  from 
him.  Id.  Complaint  on  notes  and  to  enforce 
a  vendor's  lien  securing  them  alleging  that 
the  notes  were  given  in  payment  for  the 
land  and  that  a  lien  was  reserved  by  tha 
deed  and  an  answer  by  a  third  person  not 
containing  an  express  denial  of  the  lien  held 
to  warrant  judgment  for  the  plaintiff  on  the 
pleadings.  Tom's  Creek  Coal  Co.  v.  Skeena 
[Ky.]  90  S.  W.  993.  Notes  given  on  a  set- 
tlement of  all  claims  between  a  vendor  and 
vendee  held  to  be  for  a.  balance  due  on  tha 
land  and  that  the  vendee  could  not 
claim  that  the  consideration  of  the  notes 
was  money  due  for  personalty  and  for  tha 
land  and  that  the  lien  was  therefore  lost. 
Nance  v.  Gray  [Ala.]  38  So.  916.  The  vendor 
is  entitled  to  a  lien  for  a  portion  of  the  pur- 
chase price  unpaid.  Bach  v.  Kldansky.  106  App. 
Div.  502,  94  N.  T.  S.  752.  Where  an  adminis- 
tratrix sells  property  of  the  estate  to  pay  a 
debt  secured  by  a  mortgage  thereon  to  pur- 
chasers who  pay  nothing  but  buy  for  the 
benefit  of  another,  the  administratrix  has  a 
vendor's  lien  to  the  extent  of  the  purchase 
price  to  which  the  creditor  for  whose  bene- 
fit the  land  was  sold  is  subrogated.  Camp- 
bell v.  Perth  Amboy  Shipbuilding  &  Engi- 
neering Co.   [N.  J.   Eq.]   62  A,  319. 

93.  The  burden  is  on  the  vendee  to  show 
that  the  vendor  has  waived  it.  Cecil  v.  Hen- 
ry [Tex.  Civ.  App.]  15  Tex.  Ct.  Rep.  271.  93  S. 
W.  216. 

94.  If  the  vendor  takes  an  Independent 
security,  even  the  note  of  a  third  person,  it 
is  a  waiver  of  his  lien.  Spence  v.  Palmer 
[Mo.  App.]   90  S.  W.  749. 

95.  Where  one  pays  a  judgment  recover- 
ed in  a  suit  foreclosing  a  vendor's  lien  un- 
der an  agreement  that  he  Is  to  hold  the 
lien  until  the  land  is  conveyed  to  him  he 
becomes  subrogated  to  the  vendor's  lien 
which  is  not  discharged  by  a  conveyance  of 
less  land  than  was  contemplated  by  the 
agreement.  Brown  v.  Rash  [Tex.  Civ.  App  ] 
13  Tex.  Ct.  Rep.  783,  89  S.  W.  438. 

96.  On  decreeing  specific  performance,  the 
court  may  not,  on  the  purchaser's  failure 
to  pay  the  purchase  price,  decree  a  lien  on 
any  Interest  he  may  have  in  the  land  ex- 
cept  the   interest   the   vendor   contracted    to 
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(§  12)  C  Remedies."^ — A  suit  to  enforce  a  vendor's  lien  may  be  sustained 
by  proper  proof  with  or  without  the  purchase-money  note^  or  deed.^  A  purchaser 
in  possession  under  an  oral  contract  has  the  burden  to  prove  payment  of  the  pur- 
chase price.'  The  widow  and  children  of  the  vendee  of  land  are'  not  estopped  from 
insisting,  in  an  action  to  enforce  vendor's  lien  notes  and  foreclose  the  lien  by  rescis- 
sion of  the  contract  and  reclamation  of  the  land,  that  they  be  allowed  to  pay  off  the 
notes,  by  reason  of  the  fact  that  they  objected  to  the  establishment  of  the  notes  as  a 
claim  against  the  estate  on  the  ground  of  payment  and  because  they  were  not  pre- 
sented in  time,*  nor  by  the  fact  that  they  interposed  the  defense  of  administration 
pending  to  a  previous  suit  to  establish  the  debt  and  foreclose  the  lien  in  which  plain- 
tiff took  a  voluntary  nonsuit.^  An  assignee  of  purchase-money  notes  is  entitled  to 
have  the  land  sold  in  order  to  enforce  the  vendor's  lien."  Where  an  answer  in  an  ac- 
tion to  enforce  a  vendor's  lien  contained  a  mere  denial  of  the  allegation  of  the  lien 
set  forth  in  the  petition,  a  reply  was  unnecessary.^  Supplemental  pleadings  may  be 
filed  in  vacation.*  One  who  establishes  his  vendor's  lien  is  entitled  to  a  decree  of  fore- 
closure on  tender  into  court  of  a  deed  conveying  to  the  vendee."  When  a  vendor  sues 
to  cancel  liis  deed,  he  is  not  entitled  to  foreclosure  of  his  lien  on  a  prayer  for  general 
relief.*'  When  vendor's  lien  notes  provide  for  interest  and  attorney's  fees,  they 
should  be  allowed  on  foreclosure  of  the  lien.**  A  decree  may  provide  for  the  pro- 
tection of  purchasers  from  the  vendee.*^  In  Texas  a  vendor's  lien  when  established' 
in  the  district  court  against  the  estate  of  a  decedent  must  be  collected  through  the 
probate  court.** 

Only  persons  named  in  the  statute  may  redeem  from  foreclosure  of  a  vendor's 
lien,'*  and  then  only  upon  compliance  with  statutory  conditions.*" 


sen.  Van  Norsdall  v.  Smith  [MIoh.]  12  Det. 
Leg.  N.   478.   t04  N.  W.   6fiO. 

97,  98.  Matney  v.  WiUiams  [Ky.]  89  S.  W. 
678. 

99.     See    4   C.   L.    1795.    n.    80  et   seq. 

1.  If  the  note  is  produced,  a  variance  be- 
tween the  description  contained  therein  and 
the  description  in  the  bill  is  Immaterial. 
Nance  v.  Gray  [Ala.]  38  So.  916.  An  altera- 
tion in  the  description  contained  in  a  ven- 
dor's lien  note  is  not  material  since  the  note 
would  be  just  as  binding  without  a  descrip- 
tion.    Id. 

2.  An  assignee  of  purchase-money  notes 
need  not  produce  the  deed  In  an  action  to 
foreclose  the  vendor's  lien  where  its  execu- 
tion is  admitted.  Elmslie  v.  Thurman 
[Mlss.l    40   So.    67. 

3.  Tillar   v.    Clayton    [Ark.]    88   S.    W.    972. 

4.  McCord  v.  Hames  [Tex.  Civ.  App.] 
85  S.  W.  504. 

Note:  A  deed  retaining  a  vendor's  lien 
gives  the  vendee  legal  title,  and  the  vendor 
an  equitable  claim,  which  follows  the  pur- 
chase money  notes  tor  their  value.  Gordon 
V.  Rixey,  76  Va.  694,  700;  IMoore  v.  Lacliey, 
63  Miss.  85.  In  Texas,  until  payment,  the 
situation  as  to  title  is  reversed.  Peters  v. 
Clements,  46  Tex.  114,  123.  The  vendor  has 
also  an  equitable  lien,  which  follows  the 
notes.  Elmendorf  V.  Belrne,  4  Tex.  Civ.  App. 
188.  The  vendor's  legal  title  passes  only  by 
express  conveyance  (Hamblen  v.  Folts.  70 
Tex.  132);  but  may  not  be  disposed  of  to  de- 
feat the  lien  of  the  assigned  note.  Russell 
V.  Kirkbride.  62  Tex.  455.  Though  a  barred 
note  extinguishes  the  lien  (Hale  v.  Baker, 
60  Tex.   217),  the  legal   rights  remain   (Bur- 


gess V.  Millican,  50  Tex.  397;  White  v.  Cole, 
S7  Tex.  500).  If  the  legal  title  and  equitable 
lien  vest  in  the  same  person,  he  may  sue  on 
the  note  and  foreclose,  or  rescind  the  con- 
tract and  recover  possession  of  the  land. 
Hale  v.  Baker,  60  Tex.  217;  Stephens  v. 
Mathews'  Heirs,  69  Tex.  341.  344.  But  rescis- 
sion is  not  granted  if  inequitable  to  the  ven- 
dee. Hamblen  v.  Folts,  70  Tex.  132.— See  5 
Columbia  L.  R.  479. 

5.  McCord  v.  Hames  [Tex.  Civ.  App.]  85 
S.    W.   604. 

6.  Elmslie  v.  Thurman  [Miss.]  40  So.  67. 

7.  Tom's  Creek  Coal  Co.  v.  Skeene  [Ky.]  90 
S.  W.   993. 

8.  In  a  suit  against  makers  and  indorsers 
of  purchase  money  notes  and  to  enforce  a 
vendor's  lien,  a  cross  petition  of  the  indors- 
ers who  pay  the  note  after  Judgment  and 
become  subrogated  to  the  lien  is  not  an 
amendment  but  a  supplemental  pleading  in 
the  nature  of  an  Interpleader  and  may  be 
filed  during  vacation.  Matney  v.  Williams 
[Ky.]    89    S.    W.    678. 

9.  Tillar   v.   Clayton    [Ark.]    88   S.   W.   9/2. 

10.  Cecil  V.  Henry  [Tex.  Civ.  App.]  15 
Tex.  Ct,   Rep.   271.  93  S.  W.  216. 

11.  Smith  V.  Ellis  [Tex.  Civ.  App.]  87  S.  W. 
856.  , 

12.  In  a  suit  to  enforce  a  vendor's  lien, 
it  may  be  adjudged  that  the  sale  be  sub- 
ject to  mineral  rights  which  the  vendee  had 
conveyed  and  If  the  land  did  not  bring 
enough  to  pay  the  debt  the  bid  could  be  re- 
jected and  land  and  mineral  rights  sold  to- 
gether. Tom's  Creek  Coal  Co.  v.  Skeene 
[Ky.]    90    S.    W.    993. 

13.  A  failure   to   pursue  such  remedy  re- 
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§  13.  Enforcement  of  the  contract  of  saie."— A  vendee  may  enforce  perform- 
ance so  far  as  the  vendor  is  able  to  perform,^'  but  where  the  vendor  is  unable  to  con- 
vey all  the  premises  agreed  upon,  he  cannot  compel  acceptance  of  the  portion  he 
can  convey.^^  Under  a  contract  providing  that  if  the  vendor- cannot  make  good 
title  the  contract  shall  be  void,  and  the  purchase  money  paid  refunded,  the  renaedy 
fixed  is  exclusive  and  on  the  happening  of  the  condition  the  contract  is  void.^ 
In  such  ease  the  vendue  is  not  entitled  to  performance  to  the  extent  of  the  vendors 
ability.^"  A  vendee  who  elects  to  pursue  his  remedy  at  law  for  damages^^  or  who 
abandons  his  eontraet^^  cannot  thereafter  enforce  specific  performance.  It  is  com- 
petent for  the  legislature  to  provide  that  when  a  vendor  dies  prior  to  executing  a  deed, 
the  court  may,  upon  verified  petition  by  the  vendee,  authorize  his  personal  repre- 
sentative to  execute  the  conveyance.^^  Under  a  rule  that  where  one  bound  by  a 
written  contract  to  convey  real  estate  dies  before  making  the  conveyance  his  personal 
representative  may  be  compelled  to  convey,  the  personal  representative  may  not  be 
compelled  to  carry  out  the  terms  of  an  oral  contract.^*  Under  a  statute  providing  that  a 
contract  shall  not  be  forfeited  without  notice  to  the  vendee,  no  notice  is  necessary  in 
order  to  maintain  an  action  to  enforce  the  contract.'"'  Where  a  vendee  resorts  to 
equity  to  enforce  his  contract  and  an  equitable  defense  is  set  up,  it  is  within  the 
province  of  the  chancellor  to  say  whether  the  contract  was  fair,  just,  and  equitable.^* 
Under  a  bill  for  specific  performance  which  contains  no  prayer  for  a  money  decree,  a 
money  decree  may  be  given  under  a  prayer  for  general  relief.^'  One  not  a  party  to 
the  contract  but  holding  void  deeds  from  the  vendor  cannot  be  compelled  to  join  in  the 
conveyance.^* 

VENTJE   AND   PLACE   OF  TRIAL. 


i  1.     Tlie  Proper  Venue  (1S06). 

A.  The  Nature  of  the  Action    (1806). 

B.  Local     Actions;     Actions     C(5ncerning 

Real    Estate    (1807). 

C.  Transitory  Actions    (1808). 

D.  Special   Actions   and   Proceedings  and 

Equitable  Proceedings  (1809).  In- 
junctions (1809).  Actions  Affecting 
Public  Oflicers   (1809). 


B.  Suits   Against   Corporations    (1809). 

P.  De  Facto  Counties  (1810). 

G.  Effect  of  Improper  Venue   (1810). 

§  2.  When    Chnng;e    in    AUo-nable,    Neces- 
sary, or  Proper  (1811). 

§  3.  Procedure  for  Cbansc   (1812). 

S  4.  Results  of  Cliange  of  Venue  (1814). 


§  1.     The  proper  venue.     A.  The  nature  of  the  action.^^ — The  character  of  an 
action  is  generally  determined  from  the  complaint  or  prayer.^" 


suits  in  the  loss  of  the  debt.  Wall  v.  Club 
Land  &  Cattle  Co.  [Tex.  Civ.  App.]  13  Tex. 
Ct.  Hep.   677.   88  S.  W.  534, 

14.  A  statute  extending  the  right  to  a 
vendee  of  the  debtor  applies  only  to  one 
who  purchases  prior  to  sale  on  foreclosure 
of  the  lien  and  not  to  one  "who  purchases 
after  such  foreclosure.  Wallace  v.  Mark- 
stein    [Ala.]    40    So.    201. 

15.  Under  a  statute  providing  that  a  ven- 
dee who  does  not  deliver  possession  on  de- 
mand to  a  purchaser  at  foreclosure  of  a 
vendor's  Hen  cannot  redeem  ^rom  such  fore- 
closure, It  must  appear  that  a  demand  for 
possession  by  the  purchaser  had  been  made. 
A  mere  casual  conversation  held  insufficient 
to  constitute  a. demand.  Henderson  v.  Ham- 
rick    [Ala.]    39   So.   918. 

16.  See    4    C.    L.    1791. 

17.  Whiteside  v.  Winans,  29  Pa.  Super. 
Ct.  244.  If  a  vendor  has  any  interest  In 
land  he  contracts  to  convey,  the  vendee  may 


•enforce  such  contract  to  the  extent  of  hia 
nterest.     Parnum  v.  Clarke  [Cal.]   84  P.  166. 

18.  North  Avenue  Land  Co.  v.  Baltimore 
'Md.]    63  A.   115. 

10.  Schwab  v.  Baremore  [Minn.]  104  N. 
W.  10.  Where  the  wife  of  the  vendor  did 
not  join  In  the  contract  and  refused  to  exe- 
cute the  deed,  it  constituted  such  a  defect 
in  the  title  as  to  render  the  contract  of  no 
further    force.     Id. 

20.  Schwab  V.  Baremore  [Minn.l  104  K. 
W.    10. 

21.  Where  the  vendor  was  unable  to  con- 
"ey  the  title  he  contracted  to  and  the  vendee 
directed  his  attorney  to  refuse  to  accept  the 
"onveyance  and  requested  payment  of  liqui- 
dated damages  stipulated  for.  Sutton  v  Mil- 
ler,   219    111.    462,    76   N.    B.    838. 

22.  A  vendee  who  by  positive  and  une- 
quivocal acts  abandons  his  contract  cannot 
maintain  a  suit  for  specific  performance 
May  V.   Getty   [N.  C]    53  S.   E.   75.      A  vendee 
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(§  1)  B.  Local  actions;  actions  concernhvg  real  estate.''^ — Actions  affecHng''' 
real  property  must  usually  be  tried  in  the  county  where  the  land  is  situated. 
Under  this  rule,  actions  for  injuries  to  real  property  must  be  tried  in  the  county 
where  the  land  is  situated,  except  where  a  change  may  be  ordered  for  special  rea- 
sons;^' and  a  suit  to  foreclose  a  mortgage,''*  or  to  partition  land  is  properly  brought 
where  the  land  or  some  part  of  it  is  situated.^"  When  the  action  is  primarily  one 
to  establish  a  trust  in  land,  the  action  is  properly  brought  in  the  county  where 
the  land  is  situated  even  though  an  accounting  is  also  requested  as  an  incident 
thereto.""  Where  only  the  title  to  land  is  concerned  and  the  court  is  called  iipon 
to  act  upon  the  person  of  the  defendant  only,  equity  may,  grant  relief  in  any  county 
where  defendant  is  found;'"  but  where  the  court  is  requested  to  act  directly  upon 
Tji-operty,  such  property  inust  be  within  the  territorial  Jurisdiction  of  the  court.^* 
Actions  of  replevin  as  a  rule  must  be  tried  where  the  property  is  located.^'  The  trial 
of  issues  of  fact  must  take  place  at  the  county  seat  unless  trial  at  another  place  is 
expressly  authorized  l)y  statute  or  agreed  upon  by  the  parties.*"  In  most  states  cer- 
tain actions  have  been  localized  by  statute.*^ 


suing  to  recover  purchase  money  paid  be- 
cause of  Inability  of  the  vendor  to  make  a 
good  title  cannot  obtain  a  decree  for  spe- 
cific performance.  Duke  v.  Stuart.  105  App. 
Div.  376.  94  N.  T.  S.  235.  "Where  the  Vendee 
on  ascertaining  that  the  vendor's  title  is  de- 
fective unconditionally,  refuses  to  accept  the 
only  title  he  can  convey,  he  cannot  there- 
after maintain  an  action  for  specific  per- 
formance.     Hiley  v.  Allen    [Kan.]    81   P.    186. 

23.  In  re  Garnier's  Estate,  147  Cal.  457,  82 
P.  68.  Under  such  a  statute,  the  executor 
or  administrator  has  the  same  right  to  file  a 
petition  as  an  outside  party  and  need  not 
first  resign  his  position  in  order  to  have  his 
claim  enforced.      Id. 

24.  BuUerdick  v.  Hermsmeyer,  32  Mont. 
541,  <"'   P.  334. 

2.^.  Suit  to  foreclose  a  vendee's  interest 
under  the  contract.  Clifton  Land  Co.  v. 
Davenport  [Iowa]  106  N.  W.  365. 

26.  Bridgewater  v.  Byassee  [Ky.]  93  S. 
W.    35. 

27.  Barlov?  v.  McDowell,  118  111.  App.   506. 

28.  Reynolds  v.  Condon,  110  App.  Div.  542, 
97   N.   Y.    S.    1. 

29.  See  4  C.  1«.  1797. 

30.  Ophir  Silver  Min.  Co.  v.  Superior  Ct. 
of  San  Francisco,  147  Cal.  467,  82  P.  70.  Ac- 
tion held  local  where  complaint  prayed  for 
injunction  i«eRtrainIng  trespass  and  mining 
on  Nevada  lands  and  for  the  value  of  ore 
extracted.     Id. 

31.  See    4    C.    L.    1797. 

32.  A  suit  to  enjoin  the  removal  of  a  court 
house  "may  affect  real  estate"  within  §  3,  c. 
22.  Kurd's  Rev.  St.  1903.  Munger  v.  Crowe, 
219    in.   12,    76   N.   E.    50. 

33.  Code  Civ.  Proc.  §  392.  Ophir  Silver 
Min.  Co.  v.  Superior  Ct.  of  San  Francisco,  147 
Cal.  467,  82  P.  70.  Where  the  whole  or  any 
part  of  damages  claimed  is  for  injuries  to 
the  freehold,  an  action  is  local  and  must 
be  tried  in  the  county  or  state  where  the 
land  is  situated.     Code  Civ.  Proc.  §  392.     Id. 

34.  Under  Civ.  Code  Prac.  §  62,  an  action 
to  foreclose  a  mortgage  on  land,  of  which 
a  person  died  seised  may  be  brought  In  the 
county  where  the  land  is  situated  where  none 
of  the  actions  enumerated  in  §§  65.   66,  rela- 


tive to  estates  of  decedents,  is  pending.     Gal- 
loway V.   Craig    [Ky.]    92   S.   W.    320. 

35.  So  held  in  suit  brought  after  adminis- 
tration of  the  estate  where  the  land  of  a 
decedent-lay  partly  In  the  county  where  suit 
was  commenced  thougli  other  statutory  pro- 
visions required  actions  to  settle,  distribute 
or  partition  estate  of  deceased  persons  to  be 
brought  where  the  personal  representative 
qualified.  Kirkley's  Dig.  §§  6063,  6064. 
Cowling  V.  Nelson  [Ark.]  88  S.  W.  913. 

36.  Change  of  venue  denied  ■where  ac- 
counting "was  only  incidentally  necessary 
to  establish  trust  in  lands.  Code  Civ.  Proc. 
S  '"2.  Hannah  v.  Canty  [Cal.  App.]  81  P. 
1035. 

37.  38.     Munger  v.  Crowe,  115  111.  App.  189. 

39.  A  nonresident  principal  for  whom  the 
property  was  held  could  be  sued  in  replevin 
witii  his  agent  in  the  county  where  the  lat- 
ter had  actual  possession.  Central  Nat. 
Bank  v.  Brooke  [Kan.]   81  P.  498. 

40.  An  election  contest  must  be  tried  at 
the  county  seat.  Bell  v.  Jarvis  [Minn.]  107 
N.  W.  547.  Where  an  election  contest  was 
tried  at  a  place  other  tlian  the  county  seat 
over  the  objection  and  exception  of  defend- 
ant, the  case  must  be  reversed  although  the 
decision  of  the  lower  court  was  sound  on  the 
merits.  Id.  Appellant  did  not  waive  the 
objection  by  taHing  part  in  the  proceedings. 
Id. 

41.  The  failure  of  a  sheriff  to  seize  prop- 
erty located  in  his  own  county  constitutes  a 
cause  of  action  arising  in  that  county  with- 
in Code  §  983,  requiring  certain  actions  to  be 
tried  where  the  cause  of  action  arose.  Pack- 
ard V.  Hesterberg,  40  Misc.  30,  96  N.  T.  S.  72. 
Evidence  held  sufllcient  to  show  that  the 
killing  of  hogs  by  defendant  railroad  oc- 
curred in  the  township  where  the  suit  was 
brought.  Payne  v.  Quincy,  etc.,  B.  Co.,  113 
Mo.  App.  609,  88  S.  W.  164.  In  an  action 
on  a  contract  to  procure  tlie  purchase  of 
timber  the  cause  of  action  arose,  at  least  In 
part,  where  the  contract  was  made  and 
performed.  Peach  River  Lumber  C».  v. 
Ayers  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  684, 
91  S.  W.  387.  The  action  was  properly  tri- 
able  in   the   county   %yhere   the   cause   of  ac- 
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(§1)  C.  Transitory  actions.*^— As  a  general  rule,  transitory  axitio-ns  must  be 
tried  in  the  county  or  district  where  defendant  resides.*'  The  privilege  of  being 
sued  at  one's  residence  cannot  be  defeated  by  fictitious  allegations  to  lay  venue  else- 
where.** In  Kentucky,  a  single  defendant  in  a  civil  action  must  be  sued  in  the 
county  wherein  he  resides  or  is  summoned,  unless  he  makes  defense  before  objecting 
to  the  jurisdiction  of  the  court.*^  But  to  entitle  a  plaintiff  to  serve  the  other  de- 
fendants in  such  case,  the  defendant  in  the  county  where  the  action  is  brought  must 
be  a  bona  fide  defendant  with  an  interest  adverse  to  plaintiff,*"  or  he  must  be  a 
necessary  party.*'  An  action  may  be  brought  where  a  necessary  party  defendant 
resides  although  the  principal  defendant  resides  in  another  county,**  and  the  fact 
that  a  plaintiff  in  such  case  might  have  maintained  an  action  against  one  of  the 
defendants  alone  for  part  of  the  relief  to  which  he  is  entitled  does  not  authorize 
a  change  of  venue.*®  An  action  to  recover  only  the  value  of  property  severed  from 
the  freehold  is  transitory  and  may  be  brought  where  defendant  can  be  SMved  even 


tion  arose,  at  least  In  part,  though  defend- 
ant neither  resided  nor  had  an  agent  there. 
Id. 

42.  See   4    C.    L.    1798. 

43.  The  question  of  the  residence  of  de- 
fendant is  one  of  fact  for  the  trial  court, 
and  depends  upon  a  person's  intentions  as 
evidenced  by  his  acts  and  declarations.  Bar- 
field  V.  Coker  &  Co.  [S.  C]  53  S.  E.  170. 
Where  defendant  had  family  in  one  county 
but  worked  and  spent  most  of  his  time  in 
another.  Id.  The  statute  provided  that  no 
inhabitant  of  the  state  should  be  sued  out- 
side the  county  of  his  domicile  unless  de- 
fendant resided  outside  tine  state  or  his  resi- 
dence was  unknown.  Held,  the  fact  that 
defendant,  a  citizen  of  New  York  who  had 
resided  In  a  county  in  Texas  for  14 
months,  also  maintained  a  residence  in  New 
York  where  he  had  his  family,  did  not  de- 
prive him  of  the  right  to  be  sued  in  the 
county  of  his  residence  in  Texas.  Statute 
construed.  Tavlor  v.  Wilson  [Tex.]  15  Tex. 
Ct.  Rep.  577.  93  S.  W.  109.  Acts  1900-01.  p. 
1S64.  giving  the  city  court  of  Bessemer  juris- 
diction of  personal  actions  the  causes  of 
■which  arise  within  certain  limits  whether 
the  parties  reside  therein  or  not,  did  not 
limit  the  jurisdiction  to  causes  arising  with- 
in such  limits  but  the  court  has  Jurisdiction 
when  either  of  the  parties  resides  there. 
Harris  v.  Alabama  G.  S.  R.  Co.  [Ala.]  40  So. 
267.  Rev.  St.  1R95.  art.  120S,  providing  for 
the  bringing  into  a  case  of  additional  neces- 
sary or  proper  parties,  does  not  authorize  the 
joining  of  parties  not  domiciled  in  the  coun- 
ty "Where  the  action  is  brought.  Mugg  v. 
Texas  &  P.  R.  Co.  [Tex.  Civ.  App.]  91  S.  W. 
876.  Acts  1903,  p.  1R2.  relating  to  the  venue 
of  actions  for  personal  injuries  does  not  ap- 
ply to  suits  commenced  prior  to  its  passage. 
Harris  v.  Alabama  G.  S.  R.  Co.  [Ala.]  40  So. 
267. 

44.  Atchison,  etc..  R.  Co.  v.  Waddell  Bros. 
[Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  647,  88  S. 
W.    390. 

45.  In  an  action  in  one  county  by  an  as- 
signee for  the  benefit  of  creditors,  to  nettle 
tbr  nffaira  of  a  corporation,  wherein  stock- 
holders in  other  counties  were  made  defend- 
ants, the  assignee  could  not  by  amended  peti- 
tions obtpin  personal  judgments  against  such 
Stockholders    for    Individual    debts    due    tlie 


corporation.  •  Civ.  Code  Prac.  §§  78,  79,  65, 
Louisville  Bldg.  &  Loan  Ass'n  v.  Smith's 
Adm'r  [Ky.]  90  S.  W.  1080.  The  fact  that 
the  debtor  might  ultimately  get  some  part 
of  the  estate  as  a  stockholder  is  immaterial. 
Id.  The  fact  that  the  claim  was  on  notes 
given  to  protect  the  corporation  from  loss 
occasioned  by  alleged  mismanagement  on 
the  part  of  the  debtor  did  not  confer  Juris- 
diction. Id.  Under  Civ.  Code  Prac.  i  78, 
providing  that  transitory  actions  may  bo 
brought  where  defendant  resides  or  Is  sum- 
moned, an  action  on  a  note  by  a  nonresident 
against  a  nonresident  may  be  brought  in 
the  county  where  defendant  is  summoned. 
Bishop  v.   Jackson    [Ky.]    91    S.   W.    263. 

46.  State  v.  Bradley  [Mo.]  91  a  W.  483; 
Railroad  Commission  of  Ga.  v.  Palmer  Hard- 
ware Co.  [Ga.]  53  S.  E.  193.  An  action 
against  all  the  defendants  was  properly 
brought,  by  a  beneficiary  in  a  trust  deed, 
in  the  county  of  the  residence  of  the  trus- 
tee, where  the  trustee  was  guilty  of  fraud 
in  which  certain  of  the  other  nonresident  de- 
fendants participated.  Sawyer  v.  First  Nat. 
Bank  [Tex.  Civ.  App.j  93  S.  W.  151.  Two  at- 
torneys had  separate  claims  against  a  third 
for  fees  collected.  Held,  one  of  the  two 
could  not  be  made  defendant  so  as  to  givo 
jurisdiction  of  the  third  who  resided  in  an- 
other county.  Rev.  St.  1899  §  562.  State  v. 
Bradley    [Mo.]    91    S.    W^.    483. 

47.  Where  A,  B,  and  C  prosecuted  an  ac- 
tion for  which  C  collected  the. fee,  held,  B 
was  not  a  necessary  party  In  a  suit  by  A 
against  C  for  his  share.  State  v.  Bradley 
[Mo.]  91  S.  W.  483.  In  a  suit  to  set  aside 
conveyances  as  fraudulent,  the  bill  pray- 
ed that  certain  grantees  residing  outside  the 
county  where  the  land  was  situated,  be  de- 
clared trustees  tor  complainant,  required  an 
accounting,  etc.,  held  suit  could  be  brought 
in  the  county  of  their  residence,  they  being 
"material  defendants"  within  the  statute. 
Chisolm    V.    Wallace    [Ala.]    40   So.    219. 

48.  In  an  action  on  a  promissory  note 
secured  by  a  pledge  of  stock  the  maker  was 
not  entitled  to  a  change  of  venue  from  the 
residence  of  the  corporation  to  his  own  resi- 
dence where  the  latter  claimed  an  Interest 
in  the  stock.  Hellman  v.  Logan  [Cal.]  82  P 
848. 

49.  Hellman  v.  Logan   [Cal.]    (2   p.   848. 
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though  plaintiif  may  be  compelled  to  prove  the  ownership  of  the  land.''*  Congress 
has  by  various  acts  provided  for  the  place  of  trial  in  Federal  courts  when  defendants 
are  residents  of  different  districts  in  the  same  state.^^  General  legislation  as  to  the 
place  of  trial  in  the  United  States  does  not  necessarily  repeal  previous  special  legis- 
lation not  in  accord  with  the  general  provisions. '^^  In  the  absence  of  any  act  of 
Congress  designating  the  tribunal  in  which  suits  brought  by  the  United  States  in 
a  Federal  court  may  be  instituted,  the  general  grant  of  jurisdiction  to  the  circuit 
court  will  control  as  to  the  place  of  trial.** 

DUtinct  causes  of  action.'^* 

(§1)     D.  Special  actions  and  proceedings  and  eqtdtable  proceedings.^" 

Injunctions.''^ — The  mere  fact  tliat  an  injunction  is  prayed  against  a  resident 
defendant  does  not  always  give  the  right  to  require  nonresident  defendants  to 
ans\vcr.°^  The  relief  sought  against  the  resident  defendant  must  be  substantial."** 
Li  Georgia  a  suit  against  railroad  co'mmissioners  to  enjoin  the  enforcement  of  dis- 
criminating rates  must  be  brought  in  the  county  where  one  or  more  of  the  commis- 
sioners reside.^*  An  injimetion  affecting  realty  must  be  sought  where  the  property 
is  located.*" 

Actions  affecting  public  officers. — ^Under  statutes  requiring  actions  against  pub- 
lic (fficers  for  acts  done  in  the  performance  of  their  duties  to  be  tiied  in  the  county 
where  the  cause  of  action  arose,  the  fact  that  an  officer's  co-defendants  reside  in 
another  county  does  not  give  a  right  to  sue  in  such  other  coimty."^  "State  OfiBcers" 
required  to  be  sued  at  the  Capitol,  are  only  the  heads  of  state  departments.** 

(§1)  E.  Suits  against  corporations.^^ — The  statutes  of  the  several  states  gen- 
erally make  corporations  suable  in  the  county  of  their  principal  place  of  business'* 


50.  Ophlr  Silver  Min.  Co.  v.  Superior  Ct. 
of  San  Francisco,  147  Cal.  467,  82  P.  70. 

51.  Under  the  special  act  of  Marcli  2,  1887, 
relative  to  Federal  jurisdiction  in  Illinois, 
plaintiffs,  nonresidents,  could  bring  a  civil 
action  in  the  northern  district  agraln^t  two 
defendants  one  of  -wtom  resided  in  the 
southern  district.  Petri  v.  Creelman  Lumber 
Co.,  199  U.  S.  487.  50  Law.  Bd.  . 

52.  The  special  act  of  March  2,  1887  (24 
St.  at  L.  442.  c.  315,  U.  S.  Comp.  St.  1901,  p. 
345),  §  4,  griving  the  circuit  court  of  one  dis- 
trict in  lUinoia  jurisdiction  though  one  or 
more  defendants  reside  in  another  district 
was  not  repealed  by  the  general  act  of 
March  3,  1887,  repealing  all  laws  in  conflict 
therewith  (24  St.  at  L.  552,  c.  373  corrected 
by  Act  Aug.  13,  1888;  25  St.  at  L.  433,  c.  866;  U. 
S.  Comp.  St.  1901.  p.  508).  Petri  v.  Creelman 
Lumber  Co.,  199  U.  S.  487,  EO  Law.  Kd.    — . 

53.  Judiciary  Act  Aug.  13,  1888,  c.  866,  §  1. 
25  Stat.  433  (U.  S.  Comp.  St.  1901,  p.  508). 
United  States  v.  Northern  Pac.  R.  Co.  [C.  C. 
A.]  134  F.  715.  The  act  requiring  suits  for 
infringement  of  patent  to  be  brought  where 
defendant  has  a  place  of  business  does  not 
apply  to  aliens.  Act  March  3,  1897,  o.  395. 
29  St.  695  (U.  3.  Comp.  St.  1901,  p.  689).  Unit- 
ed Shoe  Machinery  Co.  v.  Duplessis  Inde- 
pendent Shoe  Machinery  Co.,   133  F.  930. 

54.  See  2  C.  U  2002. 

55.  See  4  C.  L.  1799. 
SO.     See  2  C.  L.  2003. 

57.  So  held  where  injunction  was  sought 
against  railroad  commissioners  and  against 
resident  railroad  company  interested  with 
plaintiff.  Railroad  Commission  of  Ga.  v. 
Palmer  Hardware  Co.  [Ga.]  53  S.  E.  193. 
«  Curr.  Ik — 114. 


58.  Held  not  substantial  where  resident 
defendant  was  interested  with  plaintiff  in  en- 
joining the  enforcement  of  rates.  Civ.  Code 
1895.  ;  6871.  Railroad  Com.  of  Ga.  v.  Palmer 
Hardware  Co.  [Ga.]  53  S.  E.  193. 

59.  Where  they  are  not  a  corporation,  held 
immaterial  that  they  had  their  office  in  an- 
other county.  Railroad  Com.  of  Ga.  v., 
Palmer  Hardware  Co.  [Ga.]  63  S.  E.  193. 

eo.  Injunction  to  restrain  removal  of  court 
house  affects  realty  within  the  meaning  of 
the  statute  and  must  be  sought  where  the 
court  house  Is  located.  Munger  v.  Crowe,  115 
111.  App.  189.  Injunction  to  restrain  trespass 
and  mining  In  another  state.  Ophir  Silver 
Min.  Co.  V.  Superior  Ct.  of  San  Francisco,  147 
Cal.   467,  82  P.  70. 

ei.  Flsbbume  v.  Minott  [S.  C]  52  S.  E. 
646. 

62.  State  V.  Chittenden  [Wis.]  107  N.  W. 
500. 

«3.     See  4  C.  L.  1800. 

64.  A  private  domestic  business  corpora- 
tion having  Its  principal  office  in  a  given 
county  cannot  be  sued  in  another  county  for 
a  tort  committed  therein  if  it  has  no  agency 
or  place  of  business  in  such  county.  Code 
1895,  §  1900,  construed.  Tuggle  v.  Enterprise 
Lumber  Co.,  123  (3a..  480,  51  S.  E.  433.  A  cor- 
poration having  its  plant  and  transacting 
most  of  its  business  in  one  county,  although 
having  Its  principal  office  In  another  county, 
may  be  compelled  in  mandamus  by  the  court 
In  the  former  county  to  permit  a  stockholder 
to  inspect  Its  books.  Acts  June  8,  1893  (P. 
L.  346)  and  March  19,  1903  (P.  L.  32).  Neu- 
bert  v.  Armstrong  Water  Co.  [Pa.]  61  A.  123. 
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or  wliere  the  cause  of  action  arose*^^  or  where  a  contract  was  made.'"  In  the  latter 
casBj  an  action  on  a  contract  to  carry  passengers,  made  with  a  railroad  company  in 
one  county,  is  properly  brought  in  such  county  against  the  company  and  a  connect- 
ing carrier  in  another  county."^  Under  statutes  providing  that  suits  against  foreign 
corporations  may  be  brought  in  any  county  where  defendant  has  an  office  or  where 
some  person  resides  on  whom  process  may  be  served,  tlie  court  has  no  jurisdiction 
of  an  action  in  any  other  county."^  In  Texas  a  foreign  corporation  may  be  sued  in 
contract  in  any  county  where  the  contract  was  made  or  broken  as  well  as  at  the  county 
•of  its, principal  place  of  business."'  Under  the  Federal  statute  relative  to  juris- 
diction, a  corporation  is  an  "iuliabitant"  only  of  the  state  under  which  it  was  in- 
corporated and  cannot  be  sued  elsewhere  without  its  consent. '" 

(§1)     F.  De  facto  counties.''^ 

( §  1)  G.  Effect  of  improper  venueJ^ — Upon  proper  objection  being  made  that 
an  action  is  brought  in  the  wrong  county,  the  court  is  without  jurisdiction  to  pasi^ 
on  the  merits  of  the  case,"  and  where  a  proper  objection  to  venue  cannot  be  timely 
made  because  of  illness,  a  default  judgment  entered  against  a  defendant  will  be  set 
aside.'*  Where  a  judge  is  constitutionally  disqualified,  a  judgment  rendered  by  him 
is  void  though  no  provision  for  transfer  is  made.'"  Objection  to  the  venue  may  be 
waived'*  by  a  general  appearance,"  or  where  it  is  not  taken  by  demurrer  or  answer.'* 
The  right  to  have  a  mortgage  foreclosed  in  the  county  where  the  property  is  located 


65.  In  G«or;!;ia  auits  against  railroad  com- 
panies for  Injuries  caused  by  its  servants 
must  be  brought  in  the  county  where  the 
cause  of  action  arose  if  the  company  has  an 
agent  in  that  county.  Code  1895,  §  2334. 
Southern  B.  Co.  v.  Grizzle  [Ga.]  B3  S.  E.  244. 
A  foreign  railroad  company  operating  in  this 
state,  and  its  engineer,  may  be  sued  Jointly 
in  the  county  in  "which  the  cause  of  action 
arose  though  the  residence  of  the  engineer 
be  in  another  county,  tlie  corporation  having 
an  agent  In  the  county  where  the  cause  of 
action  arose.  Id.  The  corporation  is  a  resi- 
dent of  such  county  within  Civ.  Code  1895,  § 
D872,  relating  to  joint  trespassers.     Id. 

60.  But  one  of  several  connecting  onrrlers 
<}f  property  under  a  bill  of  lading  creating 
separate  contracts  between  the  shipper  and 
each  carrier  cannot  be  sued  for  a  separate 
default,  in  a  county  where  it  has  no  road  or 
place  of  business.  Atchison,  etc.,  R.  Co.  v. 
Waddell  Bros.  [Tex.  Civ.  App.]  13  Tex. 
Ct.  Rep.  647,  88  S.  W.  390. 

67.  In  whose  behalf  tlie  contract  was  in 
part  made  and  who  subsequently  ratified  It 
by  undertaking  to  perform.  Civ.  Code  Prac. 
S  72.  Southern  R.  Co.  v.  Cassell  [Ky.]  92  S. 
W.  281.  Civ.  Code  Prac.  §  73,  localizing  cer- 
tain actions  does  not  apply  to  a  contract  to 
carry  passengers.  Id.  Under  Civ.  Code  Prac. 
5  73,  allowing  actions  for  injuries  to  be 
brought  in  the  county  where  plaintiff  resides 
if  he  resides  in  a  county  into  "which  tlie  car- 
rier passes,  the  action  may  be  brought  where 
plaintiff  resides  if  the  carrier  has  a  track 
through  that  county  though  it  never  oper- 
ated trains  thereon.  Louisville,  etc.,  R.  Co.  v. 
Sander's  Adm'r  [Ky.]  92  S.  W.  937. 

68.  Where  in  a  suit  in  one  county  the  pro- 
cess was  served  on  the  agent  in  another. 
Ballinger's  Ann.  Codes  &  St.  §  4854.  Hammlel 
V.  Fidelity  Mut.  Aid  Ass'n  [Wash.]  85  P.  35. 
The  court  having  no  jurisdiction  of  the  sub- 
ject-matter, the  objection  was  not  waived  be- 


cause defendant's  appearance  was  general  In 
form.     Id. 

69.  American  Cotton  Co.  v.  Whitfield  [Tex. 
Civ.  App.]  13  Tex.  Ct.  Rep.  112,  88  S.  W.  300, 
following  Westinghouse  El.  &  Mfg.  Co.  v. 
Troell,  70  S.  W.   324. 

70.  United  States  v.  Northern  Pac  R.  Co. 
[C.  C.  A.]   134  P.   715. 

71.  72.     See  4  C.  L.  1800. 

73.  Railroad  Commission  of  Ga.  v.  Palmer 
Hardware  Co.  [Ga.]  53  S.  E.  193. 

74.  Though  neither  the  justice  court  nor 
plaintiff's  counsel  had  notice  of  the  illness, 
where  no  negligence  was  shown.  Mistrot 
Bros.  &  Co.  V.  Wilson  [Tex.  Civ.  App.]  14  Tex. 
Ct.  Rep.  314,  91  S.  W.  870. 

75.  Where  judge  had  been  of  counsel  in 
the  previous  case  it  was  so  held  although  the 
statute  did  not  make  disqualiflcation  of  a 
Judge  a  ground  for  transferring  the  case  to 
another  county  and  though  such  dlsqualiflcp.- 
tlon  was  disclosed  on  motion  to  transfer  to 
another  county.  Johnson  v.  Johnson  [Tex 
Oiv.  App.]   14  Tex.  Ct.  Rep.  85,  89  S.  W.  1102. 

76.  It  is  not  a  waiver  of  the  right  to  be 
sued  In  the  county  of  one's  residence  where 
the  plea  of  privilege- could  not  be  made  be- 
cause of  illness  on  the  day  of  trial.  Mistrot 
Bros.  &  Co.  V.  Wilson  [Tex.  Civ.  App  ]  14  Tex 
Ct.  Rep.  314,  91  S.  W.  870.  A  defendant  in 
Justice  court  is  not  required  to  file  his  plea 
of  personal  privilege  to  be  sued  in  the  county 
of  his  residence,  before  the  day  of  trial.     Ici 

77.  Right  to  be  sued  In  district  of  de- 
fendant's residence.  Mahr  v.  Union  Pac  E 
Co.,  140  F.  921.  Objection  that  a  change  of 
venue  was  made  to  a  county  not  In  the  same 
or  next  adjoining  circuit  held  waived  where 
the  court  had  Jurisdiction  of  the  class  of 
cases  in  question  and  objector  went  on  with 
trial.  Haxton  v.  Kansas  City,  190  Mo  63  SR 
S.  W.  714. 

78.  Burns'  Ann.  St.  1901,  5  S46.  Chicago  <& 
W.  I.  R.  Co.  V.  Marshall  [Ind.  App.  J  T5  N  E 
973.  ■      ■ 
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is  a  personal  privilege  which  may  be  waived  by  a  failure  to  assert  iV' '"     The  fact 
that  an  improper  change  O'f  venue  is  made  is  not  necessarily  reversible  error.*'^ 

§  2.  When  change  is  allowable,  necessary,  or  proper.^- — Statutes  granting  a 
change  of  venue,  being  in  furtherance  of  justice,  should  be  liberally  construed.*' 
An  application  for  a  change  of  venue  must,  however,  be  made  in  time.^*  One  is 
entitled  as  of  right  to  a  cliange  of  venue  to  the  county  where  the  statute  reqiiires  an 
action  to  be  brought  and  an  affidavit  of  merits  is  not  necessary  in  such  caBe.**" 
^Vhere  an  action  is  brought  against  one  who  has  no  real  interest  in  the  suit,  tlie 
real  party  in  interest  upon  coming  into  the  case  is  entitled  to  have  the  venue  changed 
to  the  place  of  his  residence.*"  The  fact  that  all  defendants  in  an  action  join  in  a 
motion  for  change  of  venue  to  the  residence  of  one  properly  laid  does  not  make 
such  change  necessary.^'  Where  a  bill  is  one  to  try  a  purely  legal  title,  or  is  multi- 
farious, a  motion  to  dismiss  for  want  of  equity  raises  the  question  of  venue.*'  A 
change  of  venue  is  generally  allowed  for  the  convenience  of  witnesses.'"  A  garnishee 
is  entitled  to  a  change  of  venue  where  an  impartial  trial  cannot  be  had  or  where  the 
convenience  of  witnesses  or  the  ends  of  justice  require  it.^°  The  gi'anting  of  a 
change  of  venue  for  the  convenience  of  witnesses  is  largely  within  the  discretion 
of  the  court,"^  and  a  change  will  not  be  reviewed  unless  such  discretion  is  abused."' 


79.  Failure  to  assert  for  80  days  after  gen- 
eral appearance  held  waiver.  Burton  v.  Gra- 
ham   [Colo.]   84  P.  978. 

80.  The  statutes  of  Utah  (Rev.  St.  1898,  §§ 
2928-2933),  fixing  venue,  do  not  offend  Const, 
art.  8,  I  7,  providing  that  all  business  aris- 
ing in  a  county  must  be  tried  there  unless 
changed.     Snyder  v.  Pike  [Utah]  83  P.  692. 

81.  Where  the  court  had  jurisdiction  of 
the  parties  and  there  was  no  Increase  of  cost 
or  prejudice  shown.  Purcell  Wholesale  Gro- 
cery Co.  V.  Bryant  [Ind.  T.]  89  S.  W.  662. 

S3.     See  4  C.  L.  1801. 

S3.  State  V.  Superior  Ct.  of  Spokane  Coun- 
ty [Wash.]  82  P.  875. 

84.  Should  be  made  at  the  earliest  mo- 
ment. Thompson  v.  American  Percheron 
Horse  Breeders'  &  Importers'  Ass'n,  114  111. 
App.  131.  Held  too  late  after  asking  post- 
ponement of  matter  before  court.  Id.  Under 
statute  requiring  a  change  of  venue  before 
trial,  a  hearing  and  detei'mination  of  issues 
on  a  demurrer  In  justice  court  is  a  "trial." 
Rev.  Codes  1899,  5  6652.  Walker  v.  Maronda 
[N.  D.]  106  N.  W.  296.  The  word  "may"  in 
sec.  6652,  Rev.  Codes  1899,  relating  to  change 
of  venue  in  justice  court  should  be  construed 
to  mean  "must"  as  regards  duty  to  transfer 
when  bias  of  the  justice  is  alleged.  Id.  Ap- 
plication too  late  in  justice  court  after  de- 
murrer argued  and  overruled.  Id.  Demand 
for  change  to  county  of  defendant's  resi- 
dence was  too  late  after  appearance  and  de- 
murrer or  answer.  Wadleigh  v.  Phelps,  147 
Cal.  541,  82  P.  200.  Act  1879  (17  St.  at  I^arge 
p.  14)  entitling  a  party  to  change  of  venue 
after  answering  did  not  prohibit  a  change 
before  issue  joined.  Fishburne  v.  Minott  [S. 
C]  52  S.  E.  646. 

S!?.  Packard  v.  Hesteberg,  40  Misc.  30,  96 
N.  T.  S.  72.  Defendant  was  entitled  to  a 
change  of  venue  as  a  matter  of  right  where 
hia  vsnchallenged  affdavit  showed  circum- 
stances requiring  that  the  action  be  brought 
where  the  maker  of  a  note  resided.  George 
V.  Kotan  [S.  D.]   101  N.  W.  31. 

80.     So  held  in  replevin  against  a  marshal 


when  defendants  cam*  in  as  real  owners. 
Act  March  1,  1S9B,  c.  145,  §  7  (28  Stat.  697). 
Purcell  Wholesale  Grocery  Co.  v.  Bryant  [Ind. 
T.]  89  S.  W.  662.  Under  Code  §  3500,  provid- 
ing for  bringing  actions  growing  out  of  the 
business  of  agencies  in  the  county  where 
tlie  agency  is  located,  in  an  action  in  such 
county  to  reform  a  contract  for  nursery 
stock,  an  application  for  a  change  to  de- 
fendant's residence  Tvas  properly  denied. 
Goodrich  v.  Fogarty  [Iowa]  106  N.  W.  616. 
Where  a  verdict  was  rendered  against  one 
defendant  and  in  favor  of  another  the  grant- 
ing of  a  new  trial  continued  the  case  as 
against  both  so  as  not  to  entitle  the  former 
to  change  of  venue  to  the  place  of  his  resi- 
dence. Barfeld  v.  Coker  &  Co.  [S.  C]  53  E. 
E.  170.  In  an  action  to  declare  a  trust  in 
l«nd  brought  in  the  county  where  the  land 
is  situated,  a  change  of  venue  to  the  place 
of  defendant's  residence  will  not  be  granted 
though  an  accounting  is  also  requested  as 
an  incident  to  the  action,  Hannali  v.  Canty 
[Cal.  App.]   81  P.  1035. 

87.  Suit  was  properly  brought  at  cither's 
residence.  Hellman  v.  Logan  [Cal.]  82  P. 
848. 

88.  Merritt  V.  Alabama  Pyrites  Co.  [Ala.] 
39  So.  555.  . 

89.  Where  all  the  witnesses  to  an  acci- 
dent and  to  the  extent  of  an  injury,  except 
plaintiff  and  his  servant,  resided  in  tlie  coun- 
ty where  the  accident  occurred,  the  venue 
should  have  been  changed  to  such  county. 
Holland  v.  New  York  City  R.  Co.,  95  N.  Y.  S. 
262.  That  the  court  calendars  were  con- 
gested in  the  proposed  county  held  no  ground 
for  refusal  in  a  clear  case.  Id.  Plaintiff's 
offer  to  pay  expenses  of  witnesses  to  place 
where  suit  was  brought  was  unavailing.     Id. 

90.  State  V.  Superior  Court  of  Spokane 
County  [Wash.]  82  P.  875,  distinguishing 
Title  Guarantee  cS;  Trust  Co.  v.  Northwestern 
Theatrical  Ass'n,  23  Wash.  517,  and  Miller  v 
Mason,  51  Iowa,  239.  No  serious  inconveni- 
ence held  to  result  to  plaintiff.     Id. 

91.  Barfleld  v.  Coker  &  Co.  [S.  C]  53  S.  B. 
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Prejudice  of  the  judge  is  generally  a  gi'ound  for  change  of  venue."'  A  party  seeking 
a  change  of  venue  for  disqualification  of  the  judge  must  present  facts  showing  such 
disqualification.'*  Under  the  statutes  of  Missouri  an  applicant  for  a  change  of 
venue  cannot  disqualify  more  than  one  judge  by  an  affidavit  of  prejudice.  in 
some  jurisdictions  a  defendant  in  a  criminal  case  is  entitled  to  a  second  change  of 
venue  upon  reversal  of  the  court  to  which  the  case  had  been  previously  transferred. 
In  Louisiana,  if  a  case  has  not  been  tried  within  nine  months  from  the  date  of  a 
recusation,  it  must  be  transferred  to  an  adjoining  district.*'  The  question  of  local 
prejudice  is  one  of  fact  for  the  trial  court.®^ 

On  appeal  from  inferior  to  superior  courts.^^ — Statutes  relative  to  change  of 
venue  in  courts  of  record  do  not  apply  to  cases  there  by  appeal  from  justices  of  the 
peace.*  Where  an  action  has  been  improperly  removed  from  an  inferior  to  a 
superior  court,  a  change  of  venue  will  not  be  granted  in  the  superior  court.^ 

§  3.  Procedure  for  change.^ — The  duty  of  a  court  to  allow  a  change  of  venue 
in  a  proper  case  is  imperative,*  though  he  may  in  his  discretion  decide  what  is  a 
reasonable  notice  such  as  the  law  requires,^  but  under  statutes  requiring  reasonable 
notice  of  such  change,  what  is  reasonable  notice  must  be  left  to  the  discretion  of  the 
court  and  such  discretion  will  not  be  interfered  with  in  the  absence  of  abuse.*  The 
change  is  usually  made  upon  motion  and  affidavit  of  one  of  the  parties.'     The 


170.  Discretion  'properly  exercised  where 
suit  in  wliich  a  water  company  was  plaintiff 
was  changed.  Harrodsburg  Water  Co.  v. 
Harrodsburg  [Ky.]   89  S.  W.  729. 

02.  Under  Ky.  St.  1903,  §  1096,  addressing- 
change  of  venue  to  the  sound  discretion  of 
the  court,  such  change  will  not  be  reviewed 
except  in  case  discretion  is  abused.  Drake 
V.  Holbrook  [Ky.]  92  S.  W.  297.  A  ruling 
denying  a  motion  for  change  of  venue  on  the 
ground  of  convenience  of  witnesses  is  con- 
clusive where  the  affidavit  and  counter  affi- 
davits are  in  conflict.  Wadleigh  v.  Phelps, 
147  Cal.  541,  82  P.  200. 

03.  In  contempt  proceedings,  the  judge  be- 
fore whom  the  cause  was  to  be  heard  could 
refuse  to  transfer  the  cause  to  another  judge 
where  there  was  no  proof  that  an  impartial 
trial  could  not  be  had  before  him  though  the 
contempt  consisted  of  disobedience  to  his 
own  orders.  Back  v.  State  [Neb.]  106  N.  W. 
787.  Code  Civ.  Proc.  §  396,  providing  for  the 
trial  of  an  action  altliough  "not  commenced" 
In  the  proper  county  unless  demand  for 
change  of  venue  is  made  at  the  time  of  ap- 
pearance, does  not  apply  to  a  change  under 
5  397,  on  the  ground  of  disqualification  of  the 
judge.  Dakan  v.  Superior  Ct.  of  Santa  Cruz 
County  [Cal.  App.]  82  P.  1129.  The  provision 
In  the  statute  granting  a  change  of  venue  to 
some  other  county  to  which  there  is  no  valid 
objection  does  not  apply  to  applications  for 
change  on  account  of  the  prejudice  of  judges. 
Starr  &  C.  R.  S.  §  2,  c.  146.  City  of  Elgin  V. 
Nofs,  113  111.  App.  618.  Held  matter  in  dis- 
cretion of  court  to  call  In  another  judge.     Id. 

04.  Mere  statements  that  opposing  coun- 
sel is  close  friend  of  judge  and  enemy  of 
applicant  with  conclusion  that  judge  will  be 
partial  held  insufficient.  Dakan  v.  Superior 
Ct.  of  Santa  Cruz  County  [Cal.  App.]  82  P. 
1129. 

95.  The  statutes  of  Missouri  applicable  to 
the  circuit  court  of  the  city  of  St.  Louis  pro- 
viding that  as  regards  change  of  venue  said 
city  is  a  county  and  that  each  division  of  tlie 


court  therein  is  a  separate  court  also  requir- 
ing the  cause  to  be  sent  to  some  other  court 
of  record  in  said  city  when  change  is  taken 
for  cause  pertaining  to  only  one  judge;  and  to 
be  sent  to  an  outside  county  only  when  the 
cause  disqualifies  all  judges  (Rev.  St.  1899,  § 
832)  do  not  allow  as  of  right  a  change  of 
venue  from  the  city  of  St.  L/Ouis  to  a  county 
outside  the  city  in  case  an  application  is 
based  on  grounds  applicable  to  all  the  judges 
in  the  city,  on  the  mere  application  and  alle- 
gation that  such  is  the  fact.  Sanders  v.  Dix- 
on, 114  Mo.  App.  229,  89  S.  W.  677.  The  trial 
court  alone  could  disqualify  the  other  judges 
after  hearing.     Id. 

96.  Rev.  St.  1898,  §  4680,  construed.  State 
V.  Williams   [Wis.]   106  N.  W.  286. 

97.  Not  nine  months  from  the  date  of  or- 
der referring  the  question  of  accusation  to 
another  judge.  Act  40  p.  39  of  1880.  State  v. 
Reid   [La.]   39  So.  998. 

98.  A  Protestant  was  not  entitled  to  a 
change  of  venue  in  a  suit  against  a  Catholic 
eleemosynary  Institution  on  the  ground  that 
oie-fourth  of  the  population  of  the  county 
were  Catholics,  where  counter  affidavits  were 
filed.  Smith  v.  Sisters  of  the  Good  Shepherd, 
27  Ky.  L.  R.  1107,  87  S.  W.  1083. 

99.  See  2  C.  L.  2006. 

1.  Section  36,  c.  146,  of  the  Venue  Act  rel- 
ative to  change  of  venue  where  the  action  is 
brought  in  the  wrong  court  of  record,  does 
not  apply  to  actions  appealed  from  justice 
courts  to  courts  of  record.  Pennsylvania  Co. 
V.  Chicago,   113  111.  App.  638. 

2.  Removed  because  erroneously  assumed 
that  title  to  realty  was  involved  in  action  be- 
fore justice  of  peace.  McAlister  v.  Tindal 
[Cal.  App.]   81  P.  1117. 

3.  See  4  C.  L.  1802. 

4.  5.  Glos  V.  Garrett,  219  111.  208,  76  N  E 
373. 

6.  Evidence  held  not  to  show  abuse.  Glos 
V.  Garrett,  219  111.  208,  76  N.   B.  373. 

7.  In  New  Tork,  the  court  cannot  on  its 
own  motion  change  the  place  of  trial  of  an 
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giving  of  notice  of  motion  is  needless  where  the  filing  of  application  makes  change 
obligatory.^  In  Wisconsin  the  court  has  until  the  last  day  of  the  term  to  rule  on  a 
motion.'  An  application  for  leave  to  reply  to  a  counter  affidavit  in  a  motion  for 
change  of  venue  and  to  submit  further  evidence  on  the  ground  of  surprise, 
should  be  made  at  the  time  of  hearing  the  motion.^"  The  petition  must  be  properly 
exeetited.^^  The  affidavit  should  be  regular  in  form,  properly  verified,^^  and  served.^' 
The  burden  is  on  the  party  seeking  a  change  of  venue  to  establish  the  ground  there- 
of.^* In  Montana  the  filing  of  an  affidavit  for  a  change  of  venue  of  itself  disqualifies 
the  judge  and  terminates  his  general  authority  to  act  in  a  case.^°  In  Wisconsin  the 
county  court  endowed  with  like  powers  as  the  circuit  court  may  order  a  change  of 
venue  to  another  county  except  in  cases  of  disqualification  of  the  county  judge  when 
it  goes  up  to  the  circuit  court.^'  It  is  reversible  to  deny  such  a  motion  for  a  sup- 
posed want  of  power  which  in  fact  exists  and  to  ignore  the  merits.^'  Whether  an 
order  denying  a  change  of  venue  should  be  set  aside  on  the  ground  of  surprise  or 
lack  of  opportunity  to  reply  to  counter  affidavits  is  within  the  discretion  of  the 
court."^* 

Mandamus. ^^ — An  application  for  mandamus  to  compel  removal  of  a  case  ■will 
be  dismissed  where  the  time  to  remove  has  not  yet  arrived,^"  and  mandamus  will 
not  lie  to  compel  action  on  an  application  for  a  change  of  venue  before  the  expiratiou 
of  the  time  within  which  an  order  for  a  change  must  be  made."^    If  a  court 


action  for  personal  Injuries  brought  In  the 
county  in  which  neither  party  resides.  Code 
Civ.  Proc.  S§  985,  986,  987,  Phillips  v,  Tiet- 
jen,  108  App.  Dlv,  9,  95  N,  T.  Supp.  469,  citing 
earlier  authorities  which  seem  to  be  in  con- 
flict. Under  Code  Civ.  Proc.  §§  147,  403,  a 
motion  for  change  of  venue  on  the  ground 
that  the  action  Is  not  brought  in  the  proper 
county  may  be  made  in  chambers  on  four 
days'  notice,  plshburne  v.  Minott  [S,  C]  52 
S.  E.   646. 

a  State  V.  District  Ct.,  32  Mont  595,  81 
P.  351. 

9.  State  V.  Goodland  [Wis.]   107  N.  W.  29. 

10.  Application  was  properly  denied  where 
no  claim  was  made  at  original  hearing.  Can- 
non V,  McKenzie  [Cal.  App.]  85  P.  130, 

11.  A  petition  for  change  of  venue  In  con- 
demnation proceedings,  not  joined  In  by  all 
the  defendants  and  not  verified  by  one  of  the 
two  defendants  signing  the  same  is  properly 
denied.  Starr  &  C.  Ann.  St.  1896,  c.  146.  par. 
9  Eddleman  v.  Union  County  Traction  & 
Power  Co.,  217  111.  409,  75  N.  E.  510.  An  affi- 
davit for  a  change  of  venue  containing  a 
mere  naked  declaration  that  the  judge  is 
prejudiced  Is  Insufficient.  Griggs  v.  Corson 
[Kan.]  81  P.  471.  In  Michigan  an  affidavit  in 
support  of  an  application  for  a  change  of 
venue  which  follows  the  language  of  the 
statute  In  alleging  local  bias,  etc..  Is  valid. 
Act  309,  p.  483,  Sess.  Laws,  1905,  held  to  pre- 
scribe form  of  affidavit.  Preston  Nat.  Bank 
v.  Brooke  [Mich.]  105  N.  W.  757.  The  statute 
held  constitutional  as  so  construed.  Id.  The 
moving  affidavit  need  not  show  that  the 
cause  for  the  change  was  not  known  to  the 
accused  at  any  term  of  court  prior  to  filing 
the  affidavit.  State  v.  Williams  [Wis.]  106 
N.  W.  286.  An  affidavit  for  change  of  venue 
on  the  ground  that  the  action  Is  brought  In 
the  wrong  county  need  not  show  that  a  fair 
and   Impartial   trial   cannot   be   had   in   such 


county.     Plshburne  v.  Minott  [S.  C]  52  S.  E. 
646. 

12.  Verification  of  a  counter  affidavit  that 
deponent  was  personally  familiar  with  the 
matter  stated  and  that  the  affidavit  was  true 
held  sufficient.  Wadlelgh  v.  Phelps,  147  Cal. 
541,  82  P.  200. 

13.  The  acceptance  of  service  of  an  affi- 
davit in  support  of  a  motion  for  change  of 
venue  and  allowing  the  same  to  be  read 
waives  the  right  to  object  that  it  -was  not 
served  with  the  notice  of  motion.  George  v. 
Kotan   [S.  D.]   101  N.  W.  31. 

14.  Jones  v.  Wright  [Tex.  Civ.  App.]  14 
Tex.  Ct.  Rep.  971,  92  S.  W.   1010. 

15.  Code  Civ.  Proc.  §§  615,  180,  as  amended 
by  Acts  2d  Ex.  Sess.  1903,  p.  9.  State  v.  Dis- 
trict Ct.,  32  Mont.  595,  81  P.  351.  Where,  on 
affidavit  filed,  a  Judge  ordered  a  change  of 
venue  to  another  county,  a  judge  of  a  differ- 
ent department  of  the  same  court  had  no 
authority  to  entertain  a  motion  to  annul  such 
order.  Id.  Upon  filing  of  the  affidavit  the 
judge  must  change  the  place  of  trial  or  In- 
vite another  Judge.  Id.  No  notice  of  appli- 
cation for  change  Is  necessary.     Id. 

16.  Held  error  for  county  Judge  to  deny 
application  for  want  of  power.  Laws  1860,  p. 
364,  c.  361;  Rev.  St.  1878,  §§  2466.  2462;  Laws 
1889,  p.  20,  c.  20.  Sanders  v.  German  Fire 
Ins.  Co.  [Wis.]  105  N.  W.  787.  Objection  to 
ruling  as  made  and  to  proceeding  with  trial 
tin  ruled  on  merits  held  not  to  constitute 
withdrawal  of  motion  precluding  review.    Id. 

17.  Sanders  v.  German  Fire  Ins.  Co.  [Wis.] 
105  N.  W.  787. 

18.  Cannon  v.  McKenzie  [Cal.  App.]  85  P. 
130. 

19.  See  2  C.  L.  2008. 

20.  Where  the  Issue  of  "recusation  vel 
non"  had  not  yet  been  tried.  Act  40.  p.  39, 
of  1880.     State  v.  Reld  [La.]  39  So.  998. 

21.  So  held  where  court  did  not  refuse  to 
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without  power  or  discretion  to  order  a  change  of  venue  nevertheless  maices  the  order 
mandamus  to  proceed  with  the  trial  is  the  proper  remedy  to  correct  such  order. 

Prohibition.-^ — The  writ  of  prohibition  is  granted  only  where  the  proceedings 
in  an  inferior  court  are  in  excess  of  or  without  jurisdiction.^*  It  will  lie  to  stop 
proceedings  in  a  local  action  involving  title  to  land  situated  in  another  state  where 
many  of  the  expenses  in  such  action  cannot  be  recovered  as  legal  costs.^  A  petition 
for  this  wi-it  on  the  ground  of  disqualification  of  the  judge  must  allege  facts  showing 
such  disqualification.-"  Prohibition  will  lie  to  prevent  further  proceedings  where 
plaintifl!  has  Joined  a  mere  nominal  defendant  for  the  purpose  of  obtaining  jurisdic- 
tion in  one  county  of  the  real  defendant  residing  hx  another  county.^' 

§  4.  Results  of  change  of  venue.^^ — Upon  a  change  of  venue  being  granted, 
a  stay  of  proceedings  in  the  original  court  necessarily  follows.-'  A'  judge  does  not 
lose  jurisdiction  of  a  case  by  granting  a  change  of  venue  upon  an  application  not 
made  pursuant  to  statute.^" 

VERDICTS  AND  FINDINGS. 


§   1.     Definitions  ana  IVilture   (lSt4). 

§  a.     General  Verdicts   (1815). 

§  3.      Special    Interrogatories    and   Verdicts 

(1816).  When  Proper  (1816).  Requests  for 
and  Submission  of  Special  Issues  or  Interrog- 
atories (1817).  Form  and  Requisites  of  Spe- 
cial Interrogatories  (1817).  Form  and  Req- 
uisites of  Special  Verdict  (1818).  Interpre- 
tation and  Construction  (1819). 

§  4.  Conflicts  Bet'iveen  Verdicts  and  Find- 
ings (1819).  General  Verdict  (1819).  Gen- 
eral Verdict  and  Special  Finding's  (1819). 
Between    Special    Findings    (1821). 

§  5.  Separate  Verdict  as  to  Dliferent 
Counts,  Canses  of  Action  or  Parties  (1822). 


§  0.  Submission  to  Jory,  Rendition,  and 
Return    (1832). 

§  7.     Amendment  and   Correction    (1823). 

§  8.  Recording,  Entry,  and  Effect  of  Ver- 
dict; Impeaclunent  (1824). 

§  0.  Finding  by  Court  or  Referee  (1825). 
Referee  (1825).  Findings  by  the  Court 
(1825).  What  May  or  What  Must  be  Found 
(1826).  The  Finding  Should  be  (1827).  In- 
terpretation and  Construction  (1828).  Sign- 
ing, Filing,  and  Entering  (1829).  The 
Amendment  of  Findings  (1830).  Conclusions 
of  Law  (1830).  Propositions  of  Law  Under 
the  Illinois  Practice  (1831). 

§  10.     Objections  and  Exceptions    (1831). 


§  1.  Definitions  and  nature.^^ — The  purpose  of  a  special  verdict  is  to  obtain 
from  the  jury  the  findings  upon  material,  issuable  facts,  and  the  legal  effect  of  such 
findings  is  exclusively  for  the  court.^-  By  a  special  verdict  the  jury  find  and  state 
all  the  facts  at  issue  and  conclude,  conditionally,  that  if  upon  the  whole  matter  as 
thus  found  the  court  thinks  plaintiff  has  a  cause  of  action,  then  verdict  is  for  plain- 
tiff, otherwise  for  defendant.^*^  Where  the  finding  determines  the  whole  issue,  it 
i:3  not  a  special  finding.'* 


act  but  denied  the  motion  for  a  change  until 
another  motion  on  a  stay  of  proceedings 
could  be  disposed  of.  State  v.  Goodland 
[Wis.]   107  N.  W.  29. 

23,  Appeal  from  court  to  which  trans- 
ferred held  not  adequate  remedy.  State  v. 
Superior  Ct.  of  Spokane  County  [Wash.]  82 
P.  875. 

23.  See  2  C.  L.   2008. 

24.  Dakan  v.  Superior  Ct.  of  Santa  Cruz 
bounty  [Cal.  App.]  82  P.  1129.  DisqualiHca- 
lion  of  a  judge  does  not  deprive  the  court 
of  jurisdiction  of  a  cause  properly  brought 
in  the  county.     Id. 

25.  Action  in  California  Involving  title  to 
land  in  Nevada.  Ophir  Silver  Min.  Co.  v. 
Superior  Ct.  of  San  Francisco,  147  Cal.  467, 
82  P.  70. 

26.  Facts  stated  in  the  notice  of  motion 
cannot  be  considered.  Dakan  v.  Superior  Ct. 
of  Santa  Cruz  County  [Cal.  App.]  82  P.  1129. 


That  plaintiff's  attorney  is  close  friend  of 
the  Judge  and  bears  great  animosity  towards 
defendant,  not  sufficient.  Id.  The  fact  that 
a  notice  of  motion  for  a  change  of  venue 
under  Code  Civ.  Proc.  §  397,  for  disqualifica- 
tion of  the  judge  was  given  did  not  deprive 
the  trial  court  pf  jurisdiction  to  proceed  with 
the  case.     Id. 

27.  State  V.  Bradley  [Mo.]  91  S.  W.  483 

28.  See  4  C.  L.  1803. 

29.  Notice  of  motion  for  stay  not  neces- 
sary. Fishburne  v.  Minott  [S.  C]  52  S  B 
646. 

30.  Court  had  power  to  vacate  order  and 
proceed  with  hearing.  Salomon  v.  Chicago 
Title  &  Trust  Co..  115  111.  App.  194. 

31.  See  4  C.  L.  1804. 

32.  Meyer  v.  Home  Ins.  Co.  [Wis.]  106  N 
W.  1087. 

33.  34.  Perdue  v.  Big  Pour  Drainage  Dist 
of  Ford  County,  117  111.  App.  600. 
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§  2.  General  verdicts:'''' — A  general  vordict  necessarily  determines  all  of 
the  material  issues  in  favor  of  the  partj'^  for  whom  such  verdict  is  given.""  It 
must  be  given  a  reasonable  intcndment,^^  must  be  construed  in  the  light  of  the 
jjleadings,"^  bnt  must  conform  to  the  pleadings^*  and  instructions  thereon,*"  and 
must  be  responsive  to  the  issues,*^  and  must  definitely  determine  the  issues;*-  but  as 
a  general  rtilc  where  the  verdict  can  be  made  certain  by  reference  to  the  pleadings 
or  the  admitted  facts,  and  enough  can  be  gathered  from  such  sources  to  supply  any 
apparent  uncertainty,  the  court  is  inclined  to  favor  the  validity  of  the  verdict/'  and 


a.'S.     See  4  C.  L.  1S04. 

8«.  City  of  Jeffersonvllle  v.  Gray  [Ind.]  74 
N.  E.  611 ;  Union  Traction  Co.  v.  Sullivan  [Ind. 
App.]  76  N.  E.  116;  Lindley  v.  Kemp  [Ind. 
App.]  76  N.  E.  798;  Catterson  v.  Hall  [Ind. 
App.]  76  N.  E.  SS9;  Southern  H.  Co.  v.  Roach 
[Ind.  App.]  77  N.  E.  606;  Cincinnati,  etc.,  E. 
Co.  V.  Klump  [Ind.  App.]  77  N.  E.  869.  If  any 
one  of  such  findings  be  not  supported  by  the 
evidence,  the  verdict  cannot  stand.  Oakley 
V.  Emmons  [N.  J.  Law]  62  A.  996.  Where  the 
defendant  enters  a  plea  in  abatement  and  a 
verdict  is  rendered  against  him,  it  consti- 
tutes a  finding  against  the  plea,  especially 
where  the  court  has  charged  that  if  the  Jury 
find  in  favor  of  the  plea,  they  must  find  for 
defendant.  Ellis  v.  Littlefleld  [Tex.  Civ. 
App.]  93  S.  W.  171.  Bight  of  plaintiff  to 
ride  in  car  with  stock  as  a  question  of  his 
contributorv  negligence.  Lake  Shore,  etc., 
R.  Co.  V.  Teetrrs  [Ind.  App.]  74  N.  E.  1014. 
Verdict  for  plaintiff  in  action  for  injuries 
from  overflows  caused  by  negligent  construc- 
tion of  defendant's  roadbed,  held  to  include 
finding  that  the  defendant  had  not  complied 
with  the  statute  requiring  railroad  companies 
In  the  construction  of  their  roads  to  place 
culverts  therein  required  for  necessary  drain- 
age Gulf,  etc.,  R.  Co.  v.  Wynne  [Tex.  Civ. 
App.]  14  Tex.  Ct.  Rep.  600.  91  S.  W.  823. 

37.  Atkins  v.  Winter,  122  Ga.  644,  50  S.  E. 
487.  Where,  in  an  action  for  breach  of  con- 
tract, the  Jury  found  that  defendant  had  con- 
tracted to  purchase  lumber  from  plaintiff 
as  alleged,  but  that  plaintiflE  had  failed  to 
comply  with  his  part  of  the  contract,  the  fact 
that  tiie  Jury  also  unnecessarily  answered  a 
further  issue  that  the  lumber  hauled  by 
plaintiff  for  delivery  under  the  contract  was 
of  the  value  of  $5  only,  the  contract  price 
being  $20,  was  conclusive  that  the  Jury  in- 
tended to  find  that  plaintiff  had  not  per- 
formed his  part  of  the  contract.  Coxe  v.  Sin- 
gleton, 139  N.  C.  361,  51  S.  E.  1019. 

38.  A  verdict  that  executors  should  exe- 
cute the  will  of  the  testator  construed  so 
as  to  authorize  a  Judgment  substituting 
appointees  of  the  court  for  the  executors. 
Atkins  v.  Winter,  1?2  Ga.  644,  50  S.  E.  487. 

.S9  A  verdict  for  an  amount  in  excess  of 
the  amount  claimed  in  the  pleadings  is  fun- 
damentally erroneous.  Houston  &TC.  R. 
Co  V  Shults  [Tex.  Civ.  App.]  90  S.  W.  506.  A 
verdict  is  not  open  to  the  objection  that  it 
does  not  conform  to  the  pleadings  because  it 
Is  for  an  amount  in  excess  of  two  counts  in 
the  declaration,  where  there  were  otlier 
counts  which  amounted  to  more  than  the 
amount  of  the  verdict.  First  Nat.  Bank  v. 
Chandler  [Ala.]  39  So.  822.  Where  the  de- 
fense to  an  action  on  a  note  was  that  the 
note  had  been  given  for  property  which 
proved   to  be   other  than  as  represented   by 


the  plaintiff,  a  verdict  that  the  plaintiff 
should  take  property  back  and  that  the  notes 
should  be  canceled,  "was  erroneous.  Wootan 
V.  Partridge  [Tex.  Civ.  App.]  13  Tex.  Ct.  Rep. 
^9,  87  S.  W.  356.  A  verdict  will  not  be  set 
Tside  if  one  or  more  counts  in  the  declaration 
is  sufficient  to  sustain  it.  Defendant  should 
have  moved  for  an  instruction  as  to  each  of 
the  counts  not  sustained,  in  order  to  avail 
itself  of  the  want  of  sufficient  evidence  to 
sustain  a  part  of  the  counts  only.  Shickle, 
Harrison  &  Howard  Iron  Co.  v.  Beck,  112  111. 
App.   444. 

40.  Where  the  court  Instructs  the  Jury  to 
find  the  value  of  the  horse  as  of  the  time  of 
trial,  a  verdict  finding  the  value  as  of  an- 
other date  is  irregular.  Burke  v.  Graham, 
106  App.  Div.  108,  94  N.  T.  S.  559. 

41.  "Verdict  upon  an  exception  to  the  con- 
firmation of  paving  assessments,  held  to  suf- 
ficiently conform  to  the  4ssues,  although  the 
verdict  was  that  the  property  of  the  objec- 
tors was  not  assessed  more  than  it  would  be 
"benefitted,"  without  the  usei  of  the  words 
"specially  benefitted."  McLannan  v.  Chicago, 
218  111.   62,  75  N.  E.  762. 

42.  Where  the  only  question  in  issue  was 
■whether  the  claim  sued  on  had  been  settled, 
a  verdict  that  "we,  the  Jury  •  *  *  find 
for  the  defendant  that  the  plaintiff's  claim 
sued  upon  has  been  settled,"  was  sufficiently 
definite  to  authorize  a  Judgment  for  the  de- 
fendant. Kolleen  v.  Atchison,  etc.,  R.  Co. 
[Kan.]  83  P.  990.  A  verdict  for  $545.  "with 
interest  at  7%  per  annum"  is  not  in- 
valid for  uncertainty  as  to  amount,  where 
such  interest  can  be  found  by  computation 
from  the  time  when  cause  of  action  arose. 
Corcoran  v.  Halloran  [S.  D.]  107  N.  W.  210. 
Where  a  claim  in  favor  of  a  husband  and  one 
in  favor  of  him  and  his  wife  are  sued  upoa 
in  the  same  action,  the  verdict  should  show 
the  damages  awarded  upon  each  claim  sepa- 
rately; and  where  damages  are  awarded  gen- 
erally the  plaintiff  may  have  the  defect  rem- 
edied by  a  motion  for  a  new  trial,  or  in  ar- 
rest of  Judgment,  or  for  a  venire  de  novo. 
Spencer  v.  Haines  [N.  J.  Law]  62  A.  1009. 
S°°  Municipal  court  act,  §  237.  Laws  1902,  p. 
1560,  c.  680.  Sullivan  v.  New  York  City  R. 
Co..  94  N.  Y.  S.  370. 

As  to  dnmagrcs  or  nniount:  In  a  suit  upoci 
a  contract  to  cut  hay  at  a  certain  price  per 
bale,  a  verdict  in  favor  of  the  plaintiff  for  a 
certain  sum  per  bale,  but  which  does  not  find 
the  number  of  bales  cut,  is  too  uncertain  as 
to  the  amount  to  sustain  a  Judgment.  Parker 
V.  Stroud  [Tex.  Civ.  App.]  87  S.  W.  734.  The 
failure  of  a  verdict  in  detinue  to  assess  the 
values  of  the  several  items  of  the  property  is 
not  error  where  there  was  no  evidence  as  to 
such  separate  Aalues.  Howard  v.  Deens 
[Ala.]    39   So.   346. 
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obvious  clerical  errors  may  be  disregarded.**  Where  a  verdict  is  cleai'  upon  the  issue 
submitted,  irregularity  in  form  will  not  invalidate  it.*° 

In  reaching  a  general  verdict,  the  jury  may  properly  consider  facts  shown  by 
the  evidence,  though  not  shown  in  the  answers  to  special  interrogatories.*®  The  ab- 
sence of  a  general  verdict  is  not  necessarily  fatal.*'  A  verdict  of  less  than  a  full 
jury  is  a  nullity  unless  authorized  by  a  valid  statute.**  In  Missouri  a  verdict  may 
be  rendered  by  nine  of  the  Jury.*" 

A  statutory  provision  that  the  verdict  must  be  in  writing  is  directory,"^"  and 
irregularities  in  a  verdict  which  do  not  affect  the  substantial  rights  of  the  parties 
will  be  disregarded.'^ 

§  3.  Special  interrogatories  and  verdicts.  When  proper.^^ — In  some  states 
the  submission  of  questions  calling  for  special  findings  is  within  the  discretion  of 
the  trial  court,'^  but  in  others  the  court  is  required  to  submit  special  interrogatories 
whenever  properly  required  by  a  party  so  to  do.'*  But  it  is  not  error  to  refuse  to 
submit  special  interrogatories  which  have  already  been  submitted  to  the  jury  in  the 


43.  Brown  V.  Gillett  [Wash.]  81  P.  1002. 
"Where  judgment  is  demanded  tor  a  certain 
Bum  with  interest  from  a  certalin  date,  and 
the  date  is  not  disputed,  a  verdict  for  the 
sum  demanded  with  interest,  but  without 
specifying  the  amount  of  interest,  is  suffi- 
ciently certain.  Id.  In  a  suit  upon  a  con- 
tract to  cut  hay  at  so  much  per  bale  a  verdict 
for  so  much  per  bale,  followed  by  an  aggre- 
gate amount,  Is  sufpcient.  Parker  v.  Stroud 
[Tex.  Civ.  App.]  87  S.  W.  734.  A  verdict  for 
"1,800"  without  specifying  whether  it  was  for 
$1,800  or  1,800  cents,  held  sufficient  to  sus- 
tain a  judgment  for  $1,800,  where  the  suit 
was  for  $2,000  and  the  verdict  when  read  to 
■the  jury  was  for  $1,800,  and  was  assented  to 
by  them  and  so  entered.  Notwithstanding 
Code  Civ.  Prac.  §  325,  requiring  verdict  to  be 
In  writing.  Kentucky  Distilleries  &  Ware- 
house Co.  V.  Leonard,  27  Ky.  L.  R.  1055,  87  S. 
W.  809.  A  verdict  for  the  "full  amount 
claimed"  is  sufficient  where  a  specific  amount 
is  claimed  by  the  declaration.  Sullivan  v. 
New  York  City  R.  Co.,  94  N.  T.  S.  370.  Mere 
Informality  in  the  form  of  a  verdict-  which  is 
perfectly  intelligible  will  be  disregarded. 
Meyer  v.  Purcell,  114  111.  App.  472. 

44.  A  verdict  Is  not  vitiated  by  the  use, 
under  certain  circumstances,  of  the  word  "de- 
fendant" instead  of  "defendants."  Verdict 
BustaineJ  where  defendants  were  partners, 
relied  on  same  defense,  and  referred  to  them- 
selves as  "defendant"  in  their  own  instruc- 
tions.    Ziegenhein  v.  Smith,  116  111.  App.  80. 

45.  Where  the  only  issue  in  an  action  of 
trover  was  the  amount  of  damages,  the  other 
issues  being  admitted  by  default,  a  verdict 
which  clearly  assesses  the  damages  Is  suffi- 
cient though  in  form  one  of  assumpsit.  Mey- 
er V.  Ross,  119  111.  App.  485. 

46.  Action  against  railroad  company  by 
attendant  of  stock  for  injury  sustained  while 
riding  In  car  with  stock.  Lake  Shore,  etc., 
R.  Co.  V.  Teeters  [Ind.  App.]  74  N.  E.  1014. 

47.  As  where  the  answers  to  the  special 
interrogatories  are  sufficient  to  sustain  judg- 
ment, and  no  objection  is  made  below  on  ac- 
count of  the  absence  of  a  general  verdict. 
Bird  V.  Bird,  218  111.  158,  75  N.  B.  760. 

48.  Laws  1899,  p.  244,  o.  Ill,  unconstitu- 
tional. People  V.  Croot,  33  Colo.  426,  80  P. 
1065. 


49.  The  amendment  of  section  28,  art.  2.  of 
the  state  constitution,  providing  for  a  verdict 
by  nine  jurors,  was  self-operating  and  went 
into  effect  upon  the  official  canvass  of  the 
vote  on  the  day  after  the  election.  Kelly- 
Goodfellow  Shoe  Co.  v.  Sally,  114  Mo.  App. 
222,  89  S.  W.  889;  Taussig  v.  St.  Louis  &  K. 
R.  Co.,  186  Mo.  269,  85  S.   W.  378. 

Signatare:  Laws  1901,  providing  that  the 
signature  of  the  foreman  alone  is  sufficient 
where  the  verdict  is  unanimous,  but  that  if 
the  verdict  is  merely  by  the  constitutional 
majority  all  of  those  who  agreed  must  sign 
the  verdict,  did  not  become  operative  until 
June  16,  1901;  and  hence  a  majority  verdict 
signed  by  the  foreman  alone  was  sufficient 
until  such  statute  became  operative.  Kelly- 
Goodfellow  Shoe  Co.  v.  Sally,  114  Mo.  App. 
222,   89  S.  W.  889. 

80.  The  object  of  such  provision  Is  to 
bring  to  the  mind  of  the  court  the  finding  of 
the  jury,  and  when  that  object  is  accom- 
plished the  use  of  a  written  verdict  is  satis- 
fied. Kentucky  Distilleries  &  Warehouse  Co. 
V.  Leonard,  27  Ky.  L.  R.  1055,  87  S.  W.  809. 

Blc  Kentucky  Distilleries  &  Warehouse 
Co.  V.  Leonard,  27  Ky.  L.  R.  1055,  87  S  W. 
809. 

ea.     See  4  C.  L.  1804. 

S3.     Hart  v.  Brierley  [Mass.]   76  N.  B.  286. 

64.  See  Rev.  St.  1898,  |  2858.  ■  Olwell  v. 
Skobis  [Wis.]  105  N.  W.  777.  See  Code,  § 
275.  Root  V.  Coyle  [Okl.]  82  P.  648.  Al- 
though the  questions  submitted  for  special 
verdict  are  covered  in  a  general  way  by  the 
questions  in  issue,  the  court  should  neverthe- 
less, when  so  requested,  submit  to  the  jury 
the  particular  physical  facts  directly  put  in 
issue  by  the  pleadings.  Olwell  v.  Skobis 
[Wis.]  105  N.  W.  777.  Omission  to  find  on 
all  material  issues  is  ground  for  reversal 
Stanley  v.  Flint,  10  Idaho,  629,  79  P.  815.  Iii 
an  action  for  injuries  in  which  the  question 
as  to  whether  plaintiff  tell  over  a  wire  was 
in  issue,  the  submission  of  a  special  interrog- 
atory as  to  whether  the  plaintiff  could  or 
ought  to  have  seen  the  wire  was  proper,  a 
particular  Instruction  having  already  been 
given  as  to  contributory  negligence  in  not 
seeing  wire.  Buchholtz  v.  Radcllffe  [Iowa] 
105  N.  W.  336.  Special  interrogatories  as  to 
ultimate  material  facts  should  be  submitted 
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ejnarge  of  the  eourt,^"  or  which  are  covered  by  interrogatories  already  submitted;^' 
and  where  a  certain  issue  will  be  material  only  in  the  event  of  a  finding  being  made 
in  a  certain  way,  the  failure  to  submit  such  issue  is  without  prejudice  where  the  find- 
ing is  made  some  other  way.^'  Where  a  party  is  called  in  to  defend  an  action  he 
cannot  have  a  special  finding  as  to  matters  between  him  and  the  defendant.***  A 
statute  authorizing  the  court  to  enter  judgment  in  the  absence  of  findings  by  the 
jury  upon  special  issues  is  not  unconstitutional.""  A  statute  providing  that  in  all 
trials  by  juries  in  civil  proceedings,  the  jury  may  render  a  special  or  general  verdict  at 
their  discretion,  has  no  application  to  a  suit  in  chancery  where  their  verdict  is  but  ad- 
visory."" 

Bequests  for  and  submission  of  special  issues  or  interrogatories.^^ — The  court  is 
not  required  to  submit  special  interrogatories  in  the  absence  of  a  request  therefor,*^ 
but  may  submit  them  of  its  own  motion."'  Special  interrogatories  must  be  submit- 
ted to  the  opposing  counsel  before  argument."*  A  waiver  of  a  general  charge  is  not 
necessary  to  authorize  the  court  to  submit  the  case  on  special  issues."' 

Form  and  requisites  of  special  interrogatories.^^ — Special  interrogatories  should 
be  confined  to  such  questions  as  are  controverted  and  put  in  issue  by  the  pleadings  or 
as  might  properly  have  been  put  in  issue  by  the  pleadings."^  They  should  not  be  di- 
rected to  evidentiary  facts,"^  nor  should  they  require  the  jury  to  state  the  specific 
grounds  of  their  findings,""  nor  call  for  mere  cross-examination  of  the  jury,'"  nor  is  it 
error  to  refuse  to  require  the  jury  to  answer  special  interrogatories  where  such  inter- 


to  the  jury  where  the  evidence  Is  such  as  to 
require  their  consideration.  Held  error  to 
refuse  to  submit  a  special  Interrogatory  re- 
quiring the  jury  to  answer  whether  they 
found  "that  the  placing  of  plaintiff's  arm  at 
the  place  he  had  it  just  prior  and  at  the  time 
it  was  hurt  was  the  exercise  of  ordinary  care 
on  his  part  for  his  own  safety."  R.  S.  c.  110. 
5  58a.  Lake  St.  El.  E.  Co.  v.  Fitzgerald,  112 
111.  App.  312. 

55.  Baxter  v.  Krainlk  [VPis.]  105  N.  W. 
803. 

56.  City  of  Lawton  v.  McAdams  [Okl.] 
S3  P.  429. 

57.  Johnston  v.  Fraser  [Tex.  Civ.  App.]  15 
Tex.  Ct.  Rep.  80,  92  S.   W.   49. 

•■JS.  Contractor  to  keep  streets  in  repair 
called  in  to  defend  action  against  city,  asked 
for  finding  as  to  whether  the  injury  was 
caused  by  his  negligence  or  that  of  the  city. 
Harvey  v.  Chester  [Pa.]   61  A.  118. 

59.  Rev.  St.  1895,  §  1331.  F'eatherstone  v. 
Brown  [Tex.  Civ.  App.]  13  Tex.  Ct.  Kep.  387, 
88  S.  W.  470. 

60.  3  Starr  &  C.  Ann.  St.  1896,  p.  3167. 
Bird  V.  Bird,  218  111.  158,  75  N.  B.  760. 

61.  See  4  C.  L.  1805. 

62.  Mueller  v.  Northwestern  Iron  Co.,  125 
Wis  326,  104  N.  W.  67;  Johnson  v.  St.  Paul  & 
W.  Coal  Co.  [Wis.]  105  N.  W.  1048.  A  refusal 
to  submit  interrogatories  to  the  jury  is  not 
erroneous  when  there  is  no  request  that  they 
be  answered  in  case  a  general  verdict  is  re- 
turned. Sullivan  v.  Franklin  Bank,  6  Ohio 
C  C  (N.  S.)  468;  Baltimore,  etc.,  R.  Co.  v.  Mo- 
loney, 7  Ohio  C.  C.  (N.  S.)   437. 

63.  Rev.  St.  I  68a,  c.  110.  Power  the  same 
as  its  power  concerning  written  instructions. 
Pittsburg,  etc.,  R.  Co.  v.  Smith,  110  111.  App. 
154. 

64.  See  Code,  §  3727.  Submission,  how- 
ever,    immediately    after    counsel    had    ad- 


dressed the  jury  by  formal  phrase,  so  in  time. 
Wilson  V.  Wapello  County  [Iowa]  105  N.  W. 
363. 

65.  York  V.  Hilger  [Tex.  Civ.  App.]   84  S. 
W.  1117. 

66.  See  4  C.  L.  1805. 

67.  Revised  statute  1898,  §  258.     dwell  v. 
Skobis  [Wis.]  105  N.  W.  777. 

68.  Baxter  v.  Krainik  [Wis.]  105  N.  W. 
803;  Olwell  v.  Skobis  [Wis.]  105  N.  W.  777; 
Chicago  &  A.  R.  Co.  v.  Brooks,  115  111.  App.  5. 
The  object  of  the  statute  is  to  elicit  material 
facts,  and  not  mere  fragments  or  items  of 
evidence;  hence  interrogatories  that  are  cal- 
culated to  mislead,  confuse,  or  harass  the 
jury,  should  not  be  submitted.  City  of  Law- 
ton  V.  McAdams  [Okl.]  83  P.  429.  Where  the 
determination  of  the  fellow-servant  issue  is 
material,  a  question  which  sets  forth  a  test 
should  be  given  upon  request.  Chicago  & 
A.  R.  Co.  V.  Brooks,  115  111.  App.  5.  Upon  an 
issue  of  contributory  negligence,  a  question 
as  to  whether  the  plaintiff  performed  his 
work  "as  such  work  was  usually  performed 
by  other  men"  was  evidentiary  only.  Ander- 
son V.  Chicago  Brass  Co.  [Wis.]  106  N.  W. 
1077.  Where  the  ultimate  fact  is  whether 
under  all  the  circumstances  shown  by  the 
evidence  plaintiff  exercised  ordinary  care,  a 
special  interrogatory  "Could  the  plaintiff  by 
the  exercise  of  ordinary  care  have  seen  the 
crane  coming  in  time  to  avoid  it,"  is  proper- 
ly refused.  Leighton  &  Howard  Steel  Co,  v. 
Snell,  119  111.  App.  199. 

e».  In  an  action  for  injuries  alleged  to 
have  been  caused  by  a  defective  machine, 
questions  covering  different  phases  of  the 
evidence  concerning  the  nature  of  the  de- 
tects were  Improper.  Montayne  v.  Northern 
Electrical  Mfg.  Co.   [Wis.]   105  N.  W.  1043. 

70.  In  an  action  for  injuries  fcaused  by  an 
explosion  of  a  tank,   an  interrogatory  as   to 
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rogatoriGs  do  not  relate  to  any  fact  necessarily  involved  in  tlie  findings  of  the  gener- 
al verdict.'^ 

A  special  interrogatory  should  be  single  so  as  to  admit  of  a  single  categorical 
answer.'=  Special  interrogatories  should  not  be  submitted  together,  although  the 
same  instructions  would  be  applicable  for  allJ^ 

Form  and  requisites  of  special  verdict.'"' — The  form  of  a  special  verdict  is  very 
much  in  the  discretion  of  the  trial  court/'  But  a  special  verdict  which  is  but  little 
more  than  a  general  verdict  in  sections  is  not  sufficient.'^''  A  special  verdict  must  be 
responsive  to  the  interrogatories  submitted,'^  must  be  definite/*  and  must  find  every 
material  fact  in  issue.'"  In  other  words,  a  special  verdict  should  be  of  such  nature 
that  nothing  remains  for  the  court  but  to  draw  from  such  facts  the  proper  conclusions 
of  law.^"  But  it  is  not  necessary  that  the  answers  of  interrogatories  framed  by  one 
party  should  affirmatively  establish  the  claims  of  the  other  party.*^  Special  verdict 
should  present  ultimate  /acts,  not  the  evidence  thereof.*^  Absence  of  a  finding  in  a 
verdict  which  may  be  supplied  by  intendment  may  be  regarded  as  merely  technical  er- 
ror.*'    An  immaterial  variance  between  the  findings  and  the  pleadings  is  not  fatal,'^ 


■what  part  of  the  tank  exploded  was  properly- 
refused.  Horr  V.  Howard  Paper  Co.  [Wis.] 
105  N.  W.  668. 

71.  Answers  to  Interrogatories  as  to  extra 
Tvork  in  an  action  upon  a  contract  for  exca- 
vation of  dirt.  Root  v.  Coyle  [Okl.]  82  P. 
C48.  Where  the  Issue  is  wliether  a  certain 
tract  was  benefited,  a  question  whether  "any 
part"  of  plaintiff's  land  -was  benefited,  is  in- 
sufficient. Perdue  v.  Big  Pour  Drainag-e  Dist. 
of  Ford  County.  117  111.  App. '600. 

72.  A  question  as  to  whether  the  plaintiff 
knew  that  the  edges  of  certain  sheets  of 
brass  ^vhich  he  "was  feeding  to  a  machine 
were  liable  to  contain  slivers  and  rovigh 
edges  was  improper.  Anderson  v.  Chicago 
Brass  Co.   [Wis.]   106  N.  W.  1077. 

73.  See  Kev.  St.  1898,  §  2858.  Clark  Co.  v. 
Rice  [Wis.]  106  N.  W.  231. 

74.  See  4  C.  L.   1806. 

7.5.     Olwell  V.  Skobis  [Wis.]  105  N.  W.  777; 
Baxter  v.  Krainlk  [Wis.]   105  N.  W.   803. 
7«.     Olwell  V.  Skobis  [Wis.]   105  N.  W.  777. 

77.  Where,  in  condemnation  proceedings, 
the  court  submitted  interrogator.ies  as  to  the 
value  per  acre  of  the  land  appropriated,  as 
to  the  value  of  the  residue  of  the  defendant's 
land  at  the  time  of  the  appropriation  and  as 
to  the  value  of  such  residue  after  such  ap- 
propriation, a  verdict  which  simply  found 
that  the  value  of  the  land  appropriated  was 
a  certain  amount  per  acre,  and  that  the  value 
of  the  residue  was  a  certain  amount  per  acre, 
without  any  finding  as  to  the  amount  of  such 
residue,  was  not  responsive.  Kirby  v.  Pan- 
handle G.  R.  Co.  [Tex.  Civ.  App.]  13  Tex.  Ct. 
Rep.  421,  88  S.  W.  281. 

78.  Nicholson  v.  Maine  Cent.  R.  Co.  [Me.] 
61  A.  834,  Finding  that  the  property  in  con- 
troversy in  action  for  breach  of  contract  to 
sell,  was  "about"  a  certain  value,  insuffi- 
cient. Schnull  V.  Cuddy  [Ind.  App.]  74  N.  B. 
1030.  Where  the  jury  found  that  the  parti- 
tion which  gave  away  and  killed  plaintiff's 
intestate  had  not  been  constructed  by  defend- 
ant in  a  reasonably  safe  manner  and  was 
not  maintained  in  a  reasonably  safe  condi- 
tion, that  such  condition  was  known  by  the 
defendant,  and  that  such  condition  was  the 
proximate  cause  of  the  death  of  the  deceased, 


the  word  "condition"  as  used  in  the  second, 
third,  and  fourth  of  such  findings  related  to 
the  unsafe  condition  at  the  time  of  the  in- 
jury, and  the  findings  were  not  subject  to  an 
objection  for  uncertainty.  Mueller  v.  North- 
western Iron  Co.,  125  Wis.  326,  104  N.  W^.  67. 

79.  Answers  to  interrogatories  as  to  value 
of  property  held  not  sufficient  to  support  the 
computation  of  damages.  Schnull  v.  Cuddy 
[Ind.  App.]  74  N.  B.  1030.  In  action  for  de- 
ceit the  jury  found  that  the  defendant  made 
actionable  misrepresentations  to  the  plain- 
tiff as  to  the  amount  of  money  in  the  treas- 
ury of  a  corporation,  but  made  no  findings 
from  which  the  extent  of  such  misrepresent- 
ation could  be  ascertained.  Beare  v.  Wright 
[N.  D.]  103  N.  W.  632.  The  general  rule  will 
be  satisfied  if  all  the  facts  essential  to  a  re- 
covery which  are  controverted  by  the  evi 
dence  are  specially  found  in  the  verdict;  so 
that  the  formal  verdict  may  be  sufficient,  al- 
though it  does  not  find  separate  facts  which, 
although  put  in  issue  by  the  pleadings,  were 
not  controverted  on  the  trial  or  were  estab- 
lished by  undisputed  evidence.  White  v. 
Hines,  114  Mo.  App.  122,  89  S.  W.  349. 

80.  Where,  In  proceedings  upon  a  writ  en- 
try, a  special  interrogatory  is  made  as  to 
whether  the  plaintiff's  title  is  subject  to  an 
easement  belonging  to  the  defendant,  a  ver- 
dict of  "Tes"  without  determining  what  part 
of  the  premises  is  subject  to  the  easement 
IS  insufficient.  If  the  answer  is  "No."  this 
will  determine  the  controversy  and  will  be 
sufficient.  Nicholson  v.  Maine  Cent  R  Co 
[Me.]  61  A.  834. 

-K^J;  ^'^^fr^  ^'^^'  ^°-  ■^-  S™"1>  [Ind.  App.] 
75  N.  E.   852. 

82.  Special  verdict  finding  that  services 
were  requested  by  conduct  need  not  set  forth 
the  conduct.  Brown  v.  Ricketts,  6  Ohio  C  C 
(N.  S.)  215.  Probative  facts  or  conclusions 
of  law  contained  in  the  findings  of  a  special 
verdict  must  be  wholly  disregarded  bv  the 
court,  when  it  comss  to  scrutinize  the  legal 
value  of  the  facts  found;  and  judgment  will 
be  granted  only  when  determinative  facts 
sufficient  for  its  support  remain,  after  the 
verdict    has    been    stripped    of    all    improper 
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but  an  admission  in  tlie  pleadings  must  prevail  over  a  finding  to  the  contrai'y  by  the 
jury.*"  The  failure  of  the  foreman  of  a  jury  to  sign  a  special  finding  is  not  such  an 
irregulaiity  as  to  affect  any  substantial  right  of  parties  to  the  cause,""  and  it  is  not 
error  for  the  court  to  refuse  to  require  the  jury  to  make  a  specific  finding  more  def- 
inite when  such  ansvi^er  would  have  the  same  legal  effect.*" 

Interpretation  and  construction.^^ — An  answer  to  a  special  interrogatory  will  be 
construed  in  light  of  the  instruction  of  the  court  given  in  connection  with  the  sub- 
mission of  such  interrogator}'.*^  The  use  of  the  word  "opinion"  by  a  jury  in  a  spe- 
cial finding  is  equivalent  to  a  deliberate  conclusion  and  judgment  by  the  jury  upon 
the  evidence  of  the  case.'"  Issues  not  covered  by  a  special  verdict  will  be  presumed 
to  have  been  found  so  as  to  sustain  the  finding  made.°^  So,  also,  where  parties  fail 
to  prepare  and  request  an  appropriate  charge  submitting  a  special  issue,  such  issue, 
if  not  submitted,  should  be  resolved  in  favor  of  the  judgment."^  Instances  of  the 
construction  of  particular  findings  are  collated  in  the  notes."* 

§  4.  Conflicts  between  verdicts  and  findingsJ''^  General  verdict."^— K  verdict 
in  favor  of  the  plaintiff  which  awsrds  a  grossly  inadequate  sum  is  inconsistent." 
So,  also,  a  verdict  for  the  defendant  upon  a  counterclaim  that  the  plaintiff  promised 
the  defendant  to  pay  him  a  certain  sum  is  inconsistent  with  a  verdi'it  for  nominal 
damages  in  favor  of  the  defendant."''  WTiere  an  inconsistent  verdict  is  rendered,  one 
of  the  inconsistent  parts  cannot  be  treated  as  surplusage  where  it  does  not  appear 
that  if  the  jury  had  Imown  of  the  inconsistency  they  would  have  omitted  that  part 
and  returned  the  other.?* 

General  verdict  and  special  findings."^ — ^Where  the  special  findings  are  in  ir- 
reconcilable conflict'  with  the  general  verdict,  the  former  must  control,^  but  it  is  only 


matter.     Glnn  v.  Myrlck,  3  Ohio  N.  P.  (N.  S.) 
448. 

.S3.  In  an  action  of  debt  on  a  penal  bond, 
a.  finding  for  the  plaintiff  and  assessment  of 
damages  is  not  a  reversible  error  although 
the  verdict  should  have  stated  the  amount  of 
the  debt  and  damages.  Pickett  v.  People,  114 
111.  App.   188. 

84.  Where  there  Is  an  immaterial  variance 
between  the  pleadings  and  the  proof,  the 
court  may  direct  that  the  facts  be  found  ac- 
cording to  the  evidence.  Irby  v.  Philipps 
[VFash.]   82  P.  831. 

85,  86.  City  of  Cincinnati  v.  Johnson,  T 
Ohio  C.  C.   (N.  S.)   167. 

ST.  Where  under  an  issue  of  contributory 
negligence  the  jury  found  that  deceased  be- 
cause of  "physical  or  mental  ailment"  was 
unable  to  move  from  the  tracks  it  was  not 
error  to  refuse  to  require  the  jury  to  find 
which  it  was.  Electric  R.  Light  &  Ice  Co.  v. 
Brickell  [Kan.]   85  P.  297. 

88.     See  4  C.  L.  1807." 

8».  An  issue,  in  a  suit  to  foreclose  a  me- 
chanic's lien,  as  to  whether  the  contract  had 
been  strictly  complied  with,  modified  by  the 
court  so  as  to  mean  whether  the  contract  had 
been  substantially  complied  with.  Burke  v. 
Coyne,  188  Mass.  401.  74  N.  E.  942. 

00.  City  of  Cincinnati  v.  Johnson,  7  Ohio 
C.   C.    (N.   S.)    167. 

01.  Revised  St.  1893  art.  1331.  Judgment 
foreclosing  lien  against  certain  property  not- 
withstanding that  the  verdict  did  not  affirm- 
atively state  that  a  lien  existed.  Feather- 
ston'e  V.  Brown  [Tex.  Civ.  App.]  13  Tex.  Ct. 
Bep.  387.  88  S.  W.  470. 


02.  Johnston  v.  Eraser  [Tex.  Civ.  App.]  15 
Tex.  Ct.  Rep.  80,  92  S.  W.  49. 

03.  A  negative  answer  to  a  general  ques- 
tion covering  contributory  negligence  logic- 
ally includes  assumption  of  risk,  in  the  ab- 
sence of  special  questions  as  to  that  pliase 
of  contributory  negligence.  Johnson  v.  St. 
Paul  &  W.  Coal  Co.  [Wis.]  105  N.  W.  1048.  A 
finding  in  an  action  for  injuries  that  "such 
injury"  ought  to  have  been  "foreseen"  by  a 
person-  of  ordinary  care,  construed  to  mean 
that  such  an  injury  or  an  Injury  of  like  na- 
ture must  have  been  apprehended  or  consid- 
ered probable.  Coolidge  v.  Hallauer  [Wis.] 
105  N.  W.  568.  A  finding  that  the  defendant 
in  a  divorce  suit  was  addressed  by  her  hus- 
band by  a  certain  name,  and  that  the  name 
of  the  defendant  as  given  by  the  marriage 
certificate  was  different,  but  that  no  fraud 
was  practised  in  respect  to  the  name  of  the 
defendant,  and  tliat  no  one  was  misled  as  to 
such  name,  and  that  the  person  from  whom 
the  divorce  was  granted  was  the  person 
named  in  the  marriage  certificate,  construed 
to  mean  that  the  defendant  was  known  by 
two  names,  witliin  the  rule  that  wliere  a  per- 
son is  known  by  two  names  he  may  be  sued 
by  either  one.  Kendrick  v.  Kendrick,  188 
Mass.  550,  74  N.  E.  698. 

94,  m.     See  4  C.  L.  1807. 

06.  In  action  for  professional'  services. 
Loewy  v.  Hirsch,   95  N.  T.   S.   577. 

07.  Elmer  v.  Levin,  95  N.  T.  S.  537. 

OS.  Richardson  &  Co.  v.  Noble  [Mich.]  107 
N.  W.  274. 

99.     See  4  C.  L.  1807. 

1.     Bedford   Quarries    Co.   v.   Turner    [Ind. 
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when,  the  conflict  is  irreconcilable  that  the  general  verdict  is  overcome. 


2     Such  an- 


App.]  75  N.  E.  25.  Kurd's  Rev.  St.  1903,  p. 
1408,  c.  110,  I  58c.  Court  of  Honor  v.  Dinger 
[111.]  77  N.  E.  557.  Southern  R.  Co.  v.  Roach 
[Ind.  App.]  77  N.  E.  606.  Burns'  Ann.  St.  § 
566.  Catterson  v.  Hall  [Ind.  App.]  76  N.  B. 
889.  One  of  the  modes  of  testing  the  cor- 
rectness of  the  general  verdict  is  by  facts 
specially  found  by  answers  to  interrogator- 
ies. Therefore,  if,  when  applying  the  facts 
so  fovmd  by  the  jury  to  the  facts  which  might 
have  been  proven  under  the  issues,  it  clearly 
appears  that  the  general  verdict  is  based 
upon  some  other  hypothesis  or  upon  facts 
not  within  the  issues,  or  the  facts  as  special- 
ly found  are  inconsistent  with  or  contradic- 
tory of  material  facts  which  must  have  been 
found  to  support  the  general  verdict,  in  ei- 
ther case  such  verdict  must  yield,  and  the 
special  findings  control.  Lake  Erie  &  W.  R. 
Co.  V.  Fike  [Ind.  App.]  74  N.  B.  636.  Where  the 
plaintiff  claims  a  certain  item 'only  on  con- 
dition of  the  jury's  finding  in  liis  favor  upon 
a  certain  issue,  a  general  verdict  in  his  favor 
will  not  entitle  him  to  such  item  where  the 
finding  is  against  him  upon  the  special  issue. 
Hildebrand  v.  Head  [Tex.  Civ.  App.]  13  Tex. 
Ct.  Rep.  599,  88  S.  W.  438. 

General  verdict  overcome  Iiy  special  find- 
ings: Special  findings  held  to  show  that  ser- 
vant assumed  risk  of  employment,  and  hence 
general  verdict  in  his  favor  could  not  stand.. 
Bedford  Quarries  Co.  v.  Turner  [Ind.  App.] 
75  N.  E.  25.  Special  findings  held  to  show 
that  defendant's  servants  were  not  guilty  of 
negligence  in  blowing  whistle  while  plain- 
tiff was  driving  across  track,  and  hence  that 
a  general  verdict  for  plaintiff  could  not 
stand.  Lake  Erie  &  W.  R.  Co.  v.  Fike  [Ind. 
App.]  .74  N.  E.  636.  A  special  finding  that 
the  plaintiff  was  Injured  by  the  breaking  of 
an  axle  was  inconsistent  with  a  general  ver- 
dict based  upon  allegations  of  negligence  In 
failure  to  inspect  a  wheel,  and  on  account 
of  defective  cross  ties,  and  running  heavy 
trains  over  such  defective  track  at  a  danger- 
ous rate  of  speed.  Southern  R.  Co.  v.  Roach 
[Ind.  App.]  77  N.  E.  606.  A  finding  that  the 
deceased  did  not  intentionally  place  himself 
against  a  certain  piece  of  machinery  and  a 
finding  that  he  did  not  come  in  contact  with 
It  by  accident,  are  either  inconsistent  with 
each  other  or  show  that  they  were  necessary 
by  reason  of  an  absence  of  evidence,  and  in 
either  case  they  are  inconsistent  with  a  gen- 
eral verdict  for  the  plaintiff.  Stratton  v. 
Nichols  Lumber  Co.  [Wash.]  81  P.  831.  A 
special  finding  that  plaintiff  by  the  exercise 
of  reasonable  care  could  have  avoided  the 
accident  is  irreconcilable  with  a  general 
verdict  of  guilty.  Miller  v.  Chicago  City  R. 
Co.,   110  111.  App.   195. 

3.  Union  Traction  Co.  v.  Sullivan  [Ind. 
App.]  76  N.  E.  116;  Lindley  v.  Kemp  [Ind. 
App.]  76  N.  E.  798;  Anderson  v.  Citizens'  Nat. 
Bank  [Ind.  App.]  76  N.  B.  811;  Cincinnati,  L. 
&  A.  Elec.  St.  R.  Co.  v.  Klump  [Ind.  App.]  77 
N.  E.  869.  Finding  that  plaintiff  knew  of  a 
certain  defect  where  it  did  not  appear  that 
he  had  such  knowledge  prior  to  the  injury  or 
of  the  danger.  Henrietta  Coal  Co.  v.  Camp- 
bell. 112  111.  App.  452.  In  order  that  a  spe- 
cial finding  shall  control  the  general  verdict, 
it  must  not  only  be  Inconsistent  with  it  but 


they  must  be  so  irreconcilable  that  the  con- 
flict cannot  be  removed  by  any  evidence  ad- 
missible under  the  pleadings.  Chicago  City 
R.  Co.  V.  White,  110  111.  App.  23.  A  special 
finding  that  defendant's  employe  did  not 
"willfully"  injure  plaintiff  is  not  irreconcil- 
able with  a  general  verdict  for  plaintiff 
where  the  declaration  contained  counts  of 
negligence.  Id.  Unless  the  answers  to  the 
interrogatories  disclose  facts  so  inconsistent 
with  the  general  verdict  that  they  cannot  be 
reconciled  with  it  under  any  conceivable 
state  of  facts  provable  under  the  issues,  a 
motion  for  judgment  upon  the  special  ver- 
dict as  against  the  general  verdict  will  be 
denied.  City  of  Jeffersonville  v.  Gray  [Ind.] 
74  N.  B.  611. 

General  verdict  not  overcome:  In  action 
for  injuries  sustained  while  traveling  with 
stock.  Plaintiff  was  traveling  in  car  with 
stock.  Lake  Shore  &  M.  S.  R.  Co.  v.  Teeters 
[Ind.  App.]  74  N.  E.  1014.  General  verdict  as 
to  contributory  negligence  of  passenger. 
Union  Traction  Co.  v.  Sullivan  [Ind.  App.]  76 
N.  E.  116.  Special  findings  as  to  whether  an 
arrest  and  imprisonment  were  justified  held 
not  to  overthrow  a  general  verdict  for  false 
imprisonment.  White  v.  Madison  [Okl.]  83  P. 
798.  In  action  for  damages  for  conspiracy 
to  defraud  plaintiff  of  property.  Lindley  v. 
Kemp  [Ind.  App.]  76  N.  E.  798.  In  action  by 
servant  against  employer  for  injuries,  special 
findings  held  not  to  show  contributory  neg- 
ligence or  assumption  of  risk,  as  against 
general  verdict  tor  plaintiff.  Inland  Steel 
Co.  V.  Smith  [Ind.  App.]  75  N.  E.  852.  An- 
s"wers  to  special  Interrogatories  in  action 
against  city  for  personal  injuries,  held  not 
to  show  contributory  negligence  as  against 
a  general  verdict  in  favor  of  the  plaintiff. 
City  of  Jeffersonville  v.  Gray  [Ind.]  74  N.  E. 
611.  Special  findings  that  the  plaintiff  was 
suffering  with  chronic  laryngitis,  but  was  in 
reasonably  good  health  at  the  time  his  in- 
surance policy  was  reinstated,  held  not  in- 
consistent with  a  general  verdict  for  the 
plaintiff.  Court  of  Honor  v.  Dinger  [111.]  77 
N.  E.  557.  A  finding  that  the  accident  was 
caused  by  a  defective  truck  and  by  failure 
to  make  proper  inspection  was  not  inconsist- 
ent with  an  allegation  that  the  accident  was 
caused  by  the  negligent  operation  of  the 
train,  so  as  to  control  a  general  verdict  for 
plaintiff.  Cincinnati,  etc.,  R.  Co.  v.  Bravard 
[Ind.  App.]  76  N.  E.  899.  Answers  to  special  in- 
terrogatories held  not  to  show  that  the  debt 
for  which  the  note  sued  on  was  given  was 
not  a  partnership  debt,  as  against  a  general 
verdict  for  plaintiff  against  defendants  as 
partners.  Anderson  v.  Citizens'  Nat.  Bank 
[Ind.  App.]  76  N.  B.  811.  Findings  that  a 
party  who  was  killed  while  committing  an 
assault  was  not  so  far  under  the  influence 
of  liquor  as  to  be  incapable  of  forming  an 
intent,  that  he  went  to  the  place  where  thn 
crime  was  committed  for  the  purpose  of  com- 
mitting it,  and  that  he  came  to  his  death  bv 
his  own  wrongful  act,  held  not  Inconsistent 
with  a  general  verdict  against  the  defendant 
for  selling  him  the  liquor,  there  being  noth- 
ing in  the  special  findings  to  Indicate  that  the 
intent  to  commit  the  assault  was  formed  by  the 
deceased  before  he  procured  the  liquor.      Mar- 


6  Cur.  Law. 


VEEDICTS  AND  FIXDINGS  §  4. 


1831 


swers,  moreovxir,  Ccannot  be  aided  by  presumptions,'  while,  on  the  other  hand,  every 
reasonable  presumption  must  be  indulged  in  favor  of  the  general  verdict,*  and  every 
reasonable  hypothesis  will  be  indulged  for  the  purpose  of  reconciling  the  answers  to 
special  interrogatories  with  the  general  verdict  of  the  Jury  f  but  these  presumptions 
must  be  confined  to,  and  the  jury's  range  of  facts  supporting  such  verdict  must  be 
found  within,  the  facts  properly  provable  under  the  issues." 

The  failure  of  the  jury  to  answer  special  interrogatories  does  not  necessarily  pre- 
vent a  judgment  from  being  entered  upon  a  general  verdict'  And  where,  upon  ex- 
ceptions to  the  suflBciency  of  the  evidence  to  sustain  the  answer  to  proper  interroga- 
tories, it  appears  that  any  possible  answers  supposable  would  not  necessarily  have  pro- 
duced a  material  conflict  with  the  general  verdict,  the  exceptions  will  not  be  sustain- 
ed.* Where  special  findings  are  inconsistent  with  the  general  verdict,  but  no  com- 
plaint is  made  on  this  account  in  the  lower  court,  and  the  action  of  the  court  in  fail- 
ing to  enter  judgment  on  the  special  findings  is  not  complained  of  on  appeal,  the 
inconsistency  in  the  findings  is  immaterial.® 

Between  special  findings}" — In  determining  whether  there  is  such  a  conflict  the 
answers  to  the  special  interrogatories  must  be  considered  together.^^  Inconsistency 
in  the  answers  to  special  interrogatories  will  not  afEect  the  general  verdict.^^  And 
where  the  findings  are  contradictory  or  irreconcilable,  the  defeated  party  is  entitled  to 
the  benefit  of  those  most  favorable  to  himself .''  Particular  findings  construed  with 
view  of  ascertaining  whether  they  were  in  conflict  will  be  found  in  the  notes.^* 


tin  V.  Fisher  [Mich.]  13  Det.  Leg.  N.  8,  107  N. 
W.  86.  Where  a  deed  claimed  to  have  been 
executed  In  consideration  of  services  ren- 
dered by  the  grantee  is  set  aside  by  a  verdict 
on  the  ground  of  want  of  mental  capacity,  a 
special  finding  in  favor  of  the  defendant  as 
to  the  value  of  services  alleged  to  have  been 
rendered  by  him,  could  not,  at  the  instance 
of  the  defendant,  overcome  the  general  ver- 
dict. Parlser  v.  Ballard,  123  Ga.  441,  51  S.  E. 
465.  In  an  action  by  a  passenger  against  a 
railroad  company  to  recover  for  injuries 
■which  it  was  claimed  were  caused  by  the 
negligence  of  the  company  in  starting  its 
train  without  giving  him  sufflcient  time  to 
get  off  in  safety,  where  the  Jury  found  gen- 
erally for  the  plaintiff,  a  special  finding  that 
the  train  stopped  the  usual  and  ordinary 
length  of  time  did  not  warrant  the  court  In 
rendering  judgment  for  the  railroad  com- 
pany non  obstante  veredicto.  Chicago,  etc.. 
R.  Co.  v.  Wimmer  [Kan.]  84  P.  378.  A  gen-, 
eral  verdict  in  a  suit  to  quiet  title  which' 
found  that  plaintiff's  father  purchased  the 
property,  paid  a  part  of  the  consideration, 
had  it  conveyed  to  a  trustee  for  himself  and 
his  heirs,  but  without  intent  to  hinder  or  de- 
lay his  creditors,  and  that  after  the  death  of 
plaintiffs  father '  his  widow  procured  the 
trustee  to  convey  the  property  to  her  without 
consideration  and  that  one  of  the  defendants 
procured  her  to  convey  the  property  to  him 
without  consideration,  and  that  such  de- 
fendant knew  that  the  property  was  held 
in  trust,  answers  to  special  interrogatorips 
that  defendant  did  not  know  of  the  trust  and 
that  the  jury  did  not  know  from  the  evi- 
dence whether  plaintiff's  father  had  any  in- 
tention to  defraud  his  creditors,  did  not 
overcome  the  general  verdict.  Catterson  v. 
Hall  [Ind.  App.]  76  N.  E.  889.  In  order  to 
justify  a  Judgment  on   the  special   findings 


notwithstanding  the  general  verdict,  tha 
answers  must  make  a  case  of  such  antagon^ 
ism  on  some  vital  point  as  cannot  be  remov- 
ed by  any  evidence  admissible  under  the 
pleadings.  Indianapolis  St.  R.  Co.  v. 
Marschke    [Ind.]    77   N.   E.   945. 

3.  Anderson  v.  Citizens'  Nat.  Bank  [Ind. 
App.]  76  N.  E.  Sll;  City  of  JefEersonville  v. 
Gray    [Ind.]    74   N.   E.    611. 

4.  Lake  Erie  &  W.  R.  Co.  v.  Fike  [Ind. 
App.]  74  N.  B.  636;  City  of  Jeffersonville  v. 
Gray  [Ind.]  74  N.  B.  611;  Union  Traction  Co. 
V.  Sullivan  [Ind.  App.]  76  N.  B.  116;  Lind- 
ley  V.  Kemp  [Ind.  App.]  76  N.  E.  798;  An- 
derson V.  Citizens'  Nat.  Bank  [Ind.  App.]  76 
N.  B.  811.  The  general  verdict  covers  all 
the  issues  in  the  case,  and  cannot  be  over- 
thrown by  findings  of  fact  returned  by  the 
Jury  in  answer  to  interrogatories,  unless, 
after  being  re-enforced  by  the  assumed  proof 
of  all  favorable  facts  provable  under  the  is- 
sues and  all  natural  inferences  arising  from 
such  facts,  such  verdict,  in  its  relation  to 
such  special  findings,  is  so  incompatible  and 
contradictory  in  some  material  point  that 
both  cannot  possibly  be  true.  Lake  Erie 
&  W.  R.  Co.  V.  Fike  [Ind.  App.]  74  N.  B.  636. 

5.  City  of  Cincinnati  v.  Frey,  3  Ohio  N. 
P.    (N.    S.)    627. 

6.  Lake  Erie  &  W.  R.  Co.  v.  Fike  [Ind. 
App.]    74   N.    E.    636. 

7.  As  wliere  the  answer  could  not  have 
determined  the  right  to  recover.  Haw- 
ley  V.  Bond  [S.  D.]   105  N.  W.  464. 

8.  Inland  Steel  Co.  v.  Smith  [Ind.  App.] 
75  N.  E.   852. 

9.  Capital  Lumber  Co.  v.  Barth  [Mont.]  81 
P.  994.  See  post,  I  10,  Objections  and  Ex- 
ceptions. 

10.  See    4   C.    L.    1808. 

11.  Catterson  v.  Hall  [Ind.  App.]  76  N.  E. 
889. 
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§  5.  Separate  verdict  as  to  different  counts,  causes  of  action,  or  parlies}^ — 
Wliere  a  complaint  states  two  causes  of  action,  and  tliere  is  no  evidence  to  support  a 
verdict  on  one  of  the  caiises,  a  general  verdict  for  the  plaintiff  is  eironeous.^*  But 
a  general  verdict  for  a  joint  sum  upon  two  causes  of  action  tried  as  one  will  not  be 
disturbed  in  the  absence  of  proper  objection  in  the  trial  court.^^  Nor  will  the  fail- 
ure of  the  verdict  to  dispose  of  one  of  the  counts  in  the  declaration  be  fatal,  where 
the  court  grants  a  nonsuit  as  to  such  count.^*  A  verdict  "in  favor  of  the  plaintiff,"  in 
an  action  against  two  defendants,  is  a  verdict  against  both  defendants.'"  And  in  ac- 
tion against  two  defendants,  a  verdict  against  one  defendant,  without  any  finding  as 
to  the  other,  constitutes  a  mistrial  f'*  but  a  finding,  in  such  an  action,  that  only  one 
defendant  is  liable,  is  not  outside  of  the  issues,  and  will  sustain  a  judgment  against 
such  defendant.-'  A  separate  verdict  against  one  defendant  alone  cannot  be  sus- 
tained, however,  where  the  gist  of  the  action  is  an  unlawful  combination  between 
two  defendants."-  So,  also,  where,  in  action  against  corporation  and  its  servant^ 
based  solely  upon  negligence  of  the  servant,  a  verdict  exonerating  the  servant  from 
negligence  also  exonerates  the  corporation.^^ 

§  6.  Submission  to  jury,  rendition,  and  return.-* — The  submission  of  issues  of 
fact  to  a  jury  in  an  equitabde  action  is  within  the  discretion  of  a  trial  court. ^*  So, 
also,  the  trial  court  may  submit  issues  separately.^"  The  presumption  is  in  favor  of 
the  proper  submission  of  the  issues  f  but  comments  by  the  court  upon  submitting 


12.  Inland  Steel  Co.  v.  Smith  [Ind.  App.] 
75   N.   E.   862. 

13.  NickeH  v.  Tracy   [N.  T.]   77  N.  B.   391. 

14.  A  finding-  tliat  tlie  plaintiff  knew  cer- 
tain facts  in  connection  witli  his  employment 
and  oug:ht  to  have  known  the  danger  re- 
sulting therefrom  was  inconsistent  with  a 
finding  that  he  was  not  guilty  of  contribu- 
tory negligence,  assumption  of  risk  being 
only  a  form  of  contributory  negligence.  An- 
derson V.  Chicago  Brass  Co.  [Wis.]  106  N. 
W.  1077.  Findings  that  the  plaintiff  ought 
to  have  known  of  the  danger  which  re- 
sulted in  his  injury,  but  that  the  defendant, 
his  employer,  ought  not  to  have  kno"wn  of 
such  danger,  were  inconsistent.  Id.  Where 
the  Jury  found,  that  the  true  consideration 
of  a  note  which  was  aoaulred  by  the  plain- 
tiff was,  $300,  but  also  found  that  the  plain- 
tiff had  no  knowledge  when  he  acquired  the 
note  that  its  consideration  was  less  than 
the  amount  stated  on  its  face,  which  was 
$750,  and  that  the  plaintiff  took  the  note 
upon  representation  that  the  amount  for 
which  the  defendant  was  liable  was  stated 
on  the  face  of  the  note,  such  findings  were 
sufficient  to  sustain  a  judgment  for  the  face 
value  of  the  note.  P'eatherstone  v.  Brown 
[Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  387,  88  S. 
W.   470. 

15.  See  4  C.  L.  ISOS. 

le.  Barfield  v.  Coker  &  Co.  [S.  C]  53  S. 
E.   170. 

17.  When  two  causes  of  action  against  a 
defendant  in  favor  of  different  plaintiffs 
are  tried  at  one  time  as  a  result  of  the 
failure  of  the  defendant  to  raise  the  objec- 
tion to  the  misjoinder  of  the  causes  of  action 
at  a  proper  time,  and  a  verdict  for  one  sum 
in  favor  of  both  plaintiffs  is  rendered,  and 
BO  objection  is  raised  at  the  time  the  verdict 
Is  received,  the  irregularity  in  the  form  of 
the  verdict  is  no  sufficient  reason  for  grant- 


ing a  new  trial.  The  payment  of  the  ver- 
dict as  rendered  to  the  parties  jointly,  or 
to  their  attorney  of  record,  will  discharge 
the  defendant  from  liability  to  both  of  them 
on  account  of  all  matters  alleged  in  the  pe- 
tition. Georgia  R.  &  Banking  Co.  v.  Tice 
[Ga.j     52    S.    B.    916. 

18.  W^here  a  petition  contained  two 
counts,  and  the  jury  was  instructed  to  find 
for  the  defendant  on  one  count,  a  verdict 
for  the  plaintiff  on  the  other  count,  without 
any  finding  for  the  defendant  on  the  other 
count,  will  be  upheld,  the  instruction  of  the 
court  being  equivalent  to  a  nonsuit  as  to 
the  cause  of  action  stated  in  the  count  ri'- 
ferred  to  in  such  instruction.  Mitchell  v.  St. 
Louis,    etc.,   R.   Co.    [Mo.   App.]    92   S.   W.    111. 

19.  20.  McMahon  v.  Hetch-Hetchy  &  Y.  V. 
R.    Co.    real.    App.]    84   P.    350. 

21.  Heinrich  v.  Heinrlch  [Cal.  App.]  84  P. 
326. 

22.  The  defendant  against  whom  no  ver- 
dict was  returned  having  had  an  entry  of 
judgment  made  in  his  favor  without  the 
knowledge  of  the  court,  a  subsequent  order 
of  the  court  setting  aside  the  verdict  and 
granting  a  new  trial,  upon  a  motion  of  the 
other  defendant,  operated  to  aet  aside  the 
verdict  as  to  both  defendants  and  to  grant  a 
new  trial  as  to  both.  Evans  v.  Freeman,  140 
P.  419. 

23.  Stevick  v.  Northern  Pac.  R.  Co  [Wash  1 
81  P.  999. 

24.  See   4   C.   L.    1808. 

2.5.     Cochran  v.  Cochran  [Minn.]  105  N.  W. 

ISo. 

20.  Lebensberger  v.  Scofield  ;C.  C.  A.]  139 
P.  380. 

27.  In  the  absence  of  any  allowing  in 
the  record  as  to  what  questions  were  sul)- 
mitted  to  the  jury  or  what  the  Jury  found, 
the  appellate  court  will  assume  that  the  is- 
sues were  properly  submitted  and   that   the 


6  Cur.  Law. 


A'EEDICTS  AXD  FIXDIN'GS 


1833 


to  a  special  inquiry  may  amount  to  taking  the  question  away  from  the  jury-"^  The 
court,  in  submitting  special  interrogatories,  should  not  intimate  to  the  jury  the  legal 
effect  of  their  answers."*  An  instruction  as  to  the  form  of  the  verdict,  howeyer,  is 
permissible."*  Admonitions  as  to  the  conduct  of  tin-  jury  upon  separation  need  not 
be  repeated  after  the  submission.^^  The  rights  of  the  parties  are  to  be  determined  as 
they  existed  at  the  time  of  the  submission  of  the  case  to  tlic  jury,  and  neither  party, 
therefore,  is  entitled  to  have  notice  or  be  present  at  the  time  of  the  signing  and  filing, 
of  the  findings.?-  Nor  will  the  fact  that  one  of  the  parties  is  insane  at  the  time  the 
verdict  is  returned  affect  the  validity  of  the  verdict.^'  The  absence  of  the  trial  jus- 
tice and  the  jury  when  the  verdict  is  received  is  a  mere  irregularity  which  the  parties 
may  waive.'* 

§  7.  Amendment  and  con-ection.^^ — The  verdict  of  a  jury  in  a  suit  in  chancery 
is  merely  advisory.'"  Until  judgment,  the  verdict  is  under  the  control  of  the  court 
by  virtue  of  ccmmon-law  powers.^'  Where  it  appears  during  trial  for  a  joint  tort 
that  one  of  the  defendants  is  a  minor,  a  nolle  prosequi  may  be  entered  as  to  him 
after  verdict'*  ClericaP"  but  not  substantial  errors*"  may  be  corrected,  and  mat- 
ters appearing  by  record  may  be  supplied.*'     There  has  been  some  modification  as  to 


jury  heeded  the  instructions.  Kinney  v. 
Brotherhood  of  American  Yeomen  [N.  D.] 
106  N.  W.   44. 

as.  DeKremen  v.  Clothier,  109  App.  Div. 
481,    96    N.    Y.    S.    525. 

28.  Meyer  v.  Home  Ins.  Co.  [Wis.]  106  N. 
W.  1087.  In  such  case  the  special  verdict 
should  be  rendered  by  the  Jury  entirely  un- 
influenced as  to  the  final  result  of  applica- 
tions of  the  law  as  to  the  tacts,  and  hence 
the  insiructions  should  be  confined  to  an  ex- 
planation of  the  questions  of  the  special 
verdict,  without  informing-  the  jury  of  the 
legal  effect  of  their  answers  to  the  ciuestions. 
Van  De  Bogart  v.  Marinette  &  Menominee 
Paper  Co.    [Wis.]    106   N.   W.    805. 

SO.  A  communication  by  telephone  from 
the  judge  to  the  jury  as  to  the  form  of  their 
verdict  Is  not  fatal  error.  Whitney  v.  Com. 
tMass.]   77  N.  B.   516. 

31.  Where  the  jury,  upon  submission  of 
civil  case,  are  told  that  if  they  have  not 
reached  an  agreement  within  an  hour  they 
may  then  separate  for  a  definite  period,  and 
at  the  same  time  are  given  the  statutory  ad- 
monition with  regard  to  their  conduct  dur- 
ing such  separation,  it  is  not  necessary  that 
the  admonition  be  repeated  before  the  sep- 
aration actually  takes  place.  Fields  v.  De- 
witt  [Kan.]  81  P.  467.  Where,  upon  the 
submission  of  a  civil  case,  the  jury  are 
instructed  regarding  their  duties  during  any 
separation  that  may  take  place  before  their 
deliberations  are  concluded,  and  the  attor- 
neys for  both  parties  afterwards  assent  to  a 
proposal  made  by  the  court  that  the  jury  be 
permitted  to  separate  for  a  definite  time, 
the  proposal  being  made  under  such  cir- 
cumstances and  stated  in  such  terms  that 
the  court  is  justified  in  understanding  that 
the  attorneys  consent  to  the  jury's  being 
dismissed  by  the  bailiff  in  the  absence  of 
the  judge  the  objection  that  the  Jury  were 
Tiot  given  an  additional  admonition  before 
silch   separation   is  not  available  on  review. 

32.  Condemnat,.,Ti  proceedings,  San  Luis 
Obispo  County  v.  Simas  [Cal.  App.]  81  P. 
97Z. 


33.  Condemnation  proceedings.  San  Luis 
Obispo  County  v.  Simas  [Cal.  App.]  81  P.  972. 

34.  Chichester  v.  Winton  Motor  Carriage 
Co.,  110  App.  Div.  78,  96  N.  Y.  S.  1006.  Im- 
plied waiver.  Terriberry  v.  Mathot,  97  N.  Y. 
S.  21.  Parties  may  agree  for  the  receipt 
of  the  verdict  by  the' clerk  in  the  absence 
of  the  judge.  t>ul3uc  v.  L,azell,  Dalley  & 
Co.,   182  N.  Y.   482,   75  N.  E.   401. 

35.  See    4    C.    L.    ISIO. 

36.  Bird  v.  Bird,  218  111.  15S,  75  N.  B.  76fl 
Where  the  verdict  of  a  jury  in  an  equitable 
action  found  in  favor  of  one  of  the  parties, 
and  added  that  each  party  pay  one-half  of 
the  cost  of  suit,  and  no  special  exception 
was  made  to  that  part  of  the  verdict,  or 
reference  made  to  it  in  the  brief  of  counsel, 
the  appellate  cou^rt  will  treat  it  as  being  a 
mere  recommendation  to  the  presiding  judge, 
wliich  he  may  or  may  not  follow  In  his 
discretion.  Strickland  v.  Hutchinson,  12" 
Ga.  .396,   51  S.  B.  348. 

37.  May  refuse  judgment  or  .set  aside  the 
verdict  for  any  reason  wliich  appeals  to  his 
judicial  discretion.  Conrath  v.  Border,  27 
Pa.   Super.   Ct.    15. 

38.  Verdict  will  stand  B.=!  to  the  others. 
Crane  v.   Lynch,    27   Pa.   Super.    Ct.    565. 

39.  A  mistake  in  filling  in  blanks  furnish- 
ed to  the  jury  for  their  verdict  may  be  cor- 
rected after  the  retvirn  of  the  verdict  to 
the  court.  "Whitney  v.  Com.  [Mass.]  77  N.  B. 
516. 

40.  Where  the  defects  in  a  verdict  as  to 
description  of  land  are  substantial  and  not 
merely  formal,  the  verdict  cannot  be  amend- 
ed. Where  the  defects  are  such  that  the 
intention  of  the  jury  would  have  to  he 
g-uessed  at,  no  amendmeit  can  l5e  mado. 
Stephens  v.  Gunzenhauser,  27  Pa.  Super.  Ct. 
417. 

41.  Where  in  an  action  of  debt  the  ver  ■ 
diet  is  for  the  plaintiff  and  assesses  the  dam- 
ages but  fails  to  state  the  amount  of  the 
debt,  the  court  may  amend  by  inserting  thr5 
proper  amount.  Koehler  v.  King,  119  111. 
App.  6.  Where  in  an  action  by  the  vendor 
to  recover  possession  of  real  estate  for  di^- 
fault   in    payment    the   verdict   fails   to   state 
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a  renire  de  novo  in  the  case  of  special  verdicts,  but  the  old  rule  remains  the  same 
as  to  a  general  verdict,  and  all  the  defects  in  the  verdict  which  are  apparent  upon  the 
face  of  the  record  may  be  corrected  by  a  venire  de  novo."  Motions  to  modify,  strike 
oBt,  or  add  to  a  verdict  are  improper.*'  But  when  a  jury  returns  a  verdict  which  is 
incomplete  on  account  of  failure  to  embrace  therein  a  finding  on  a  material  issue,  it 
is  not  error  for  the  court  to  call  the  attention  of  the  jury  to  the  fact  and  require  them 
to  return  to  their  room  and  complete  the  verdict.*"  An  agreement  between  the  par- 
ties empowering  the  judge  to  sign  the  judgment  after  adjournment  of  the  term  will 
not  authorize  him  to  hear  and  determine  a  motion  to  set  aside  the  verdict  after  such 
adjournment.*" 

§  8.  Recording,  entry,  and  effect  of  verdict;  impeachment.^^^Deiects  in  plead- 
ing may  be  cured  by  the  findings.*'  A  verdict  will  not  be  disturbed  unless  it  is 
plainly  erroneous.*^  Where  the  evidence  upon  which  the  verdict  is  based  is  conflict- 
ing*' or  where  there  is  substantial  evidence  to  support  it,  the  verdict  is  conclusive  of 
the  facts  found  thereby.'^"  A, ruling  of  the  court,  therefore,  which  ignores  an  adverse 
finding  of  the  jury  is  erroneous."^  But  the  question  as  to  whether  there  is  any  evi- 
dence to  support  the  verdict  proper  to  be  submitted  to  the  jury  is  a  question  of  law 
OCT  legal  inference  upon  which  an  appellate  court  must  pass,'''  and  a  verdict  against 
unimpeached  and  conclusive  evidence  will  not  be  allowed  to  stand.^'  There  is  a 
distinction,  however,  between  the  points  of  view  from  which  the  question  of  the  suffi- 


amount  due  complainants,  the  court  may 
amend  the  verdict  by  Including  the  proper 
amount.  Gould  v.  Young  [Mich.]  13  Det.  Leg. 
N.  69,  107  N.  W.   281. 

42.  Such  remedy  is  available  -where  the 
verdict  on  Its  face  is  so  uncertain,  ambiguous 
or  defective  that  no  judgment  can  be  render- 
ed thereon,  or  where  the  damages  are  not 
assessed  on  account  of  some  material  omis- 
siaa.  Douglas  v.  Indianapolis  &  N.  W.  Trac- 
tion Co.    tind.   App.]    76  N.   E.   892. 

43.  Where  any  or  all  of  the  facts  found 
a«-e  not  sustained  by  sufficient  evidence,  or 
are  contrary  to  law,  or  when  facts  should 
have  been  found,  but  were  not,  the  proper 
remedy  is  a  motion  for  a  new  trial.  Tyler  v. 
Davis    [Ind.    App.]    75   N.    E.    3. 

44.  Lee  v.  Humphries   [Ga.]   52  S.  B.  1007. 

45.  Knowles  v.  Savage  Son  &  Co.  [N.  C] 
SE    S.    B.    930. 

4«.     See  4  C.  L.  1811. 

47.  Indeflniteness  in  the  description  of  de- 
fendant's property  in  suit  to  enjoin  a 
nuisance.  Major  v.  Miller  [Ind.]  75  N. 
B.  159.  Where  in  an  action  for  injuries  the 
complaint  does  not  allege  the  amount  of  nec- 
essary expenditures  and  compensation  for 
loss  of  time,  but  proof  Is  heard  upon  such 
matters,  any  defect  in  the  petition  is  cured 
by  the  verdict.  Covington  &  C.  Bridge  Co.  v. 
Hull  [Ky,]   90  S.   W.   1055. 

48.  Southern  Ind.  R.  Co.  v.  Baker  [Ind. 
App.]  77  N.  B.  64. 

49.  Louisville  &  N.  R.  Co.  v.  Rhoads  [Ky.] 
90  S.  W.  219;  Gumaer  v.  White  Pine  Lumber 
Co.  [Idaho]  83  P.  771;  Southern  R.  Co.  v.  Hol- 
brook  [Ga.]  53  S.  B.  203.  In  action  on  life 
Insurance  policy.  Fidelity  Title  &  Trust 
Co.  V.  Illinois  Life  Ins.  Co.  [Pa.]  63  A.  51. 
Verdict  involving  finding  that  when  the 
plaiiitlft  executed  a  release  of  damages  for 
his  Injuries,  he  was  not  sufficiently  conscious 
to  be  capable  of  executing  such  release. 
Galveston,  etc.,   K.  Co.   v.   Green   [Tex.  Civ. 


App.]  14  Tex.  Ct.  Rep.  611,  91  S.  W.  380. 
In  action  for  damages  to  crops  and  land 
caused  by  overflows.  Gulf,  etc.,  R.  Co.  v. 
Wynne  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  600. 
91  S.  W.  823. 

50.  Gumaer  v.  White  Pine  Lumber  Co. 
[Idaho]  83  P.  771;  McGue  v.  Rommel  [Cal.] 
83  P.  1000;  Galveston,  etc.,  R.  Co.  v.  Roberts 
[Tex.  Civ.  App.]  91  S.  W.  375;  Brown  v.  ■ 
Weaver  Power  Co.  [N.  C]  52  S.  E.  954;  South- 
ern Co.  V.  Howard  [Ga.]  52  S.  E.  1038;  Jamea 
v.  Ayer  [Ga.]  53  S.  E.  103;  Carlton  v.  King 
[Fla.]  40  So.  191.  Although  the  numerical 
weight  of  the  testimony  is  decidedly  against 
the  verdict.  Birmingham  R.  &  Elec  Co  v 
Mason  [Ala.]  39  So.  590.  Where  there'  is" 
substantial  evidence  to  support  the  theory 
that  the  plaintiff  was  not  seriously  injured 

a  verdict  for  nominal  damages  will  not  b» 
disturbed.  Locke  v.  Independence  [Mo  ]  91 
S.  W.  61.  Verdict  for  plaintiff  in  action  for 
damages  caused  by  the  negligent  operation 
of  the  defendant's  train.  Sandy  River  Co 
v.  Sparks  [Ky.]  91  S.  W.  265.  In  action 
against  commission  merchant  to  whom  plain- 
tiff sent  quantity  of  peai  uts  for  storage 
and  sale,  evidence  held  sufficient  to  sustain 
finding  that  defendant  failed  to  pronerlv 
store  and  care  for  the  nuts.  Knowles  v 
Savage  Son  &  Co.   [N.  C]   52  S    E    930 

51.  Burke  v.  Coyne,  188  Mass.  401,  74' N.  E. 

52.  See  Const,  art.  4,  5  8.     Brown  v.  Weav- 
er Power  Co.    [N.  C]    52   S.   E.   954 

,,®?  .°',"^?r.'^-  Supreme  Council  Catholic 
Mut.  Ass'n  [Pa.]  62  A.  1067.  Where  the  iurv 
IS  instructed  that  the  plaintiff  is  required 
to  establish  a  certain  fact  in  order  to  pT 
title  her  to  a  verdict  and  there  is  no  pvi 
dence  tending  to  establish  that  fapt  » 
verdict  in  plaintiff's  favor  will  be  set  asiflf 
Shoemaker  v.  Commercial  Union  Assnr  r^' 
[Neb.]  106  N.  W.  316.  The  verdict  of  the 
jury    will    be    set    aside    when    clearly    con- 
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cieney  of  the  evidence  will  be  regarded  by  a  trial  and  an  appellate  court.''*  A  verdict 
or  other  finding  not  followed  by  a  judgment  will  not  serve  as  an  estoppel  by  res 
judicata."*  Nor  will  a  party  be  bound  by  answers  to  special  interrogatories  submitted 
by  him,  where  there  is  no  evidence  to  support  such  answers,  where  he  challenges  the 
suiBciency  of  the  evidence  both  at  the  close  of  the  plaintiff's  testimony  and  at  the  close 
of  all  the  testimony.^*  In  a  civil  case,  the  affidavits  of  the  jurors  cannot  be  used  as 
evidence  to  impeach  their  verdict,"'  nor  can  a  verdict  be  impeached  by  written  state- 
ments of  several  jurors  that  they  did  not  fully  understand  the  issues  and  the  legal 
effect  of  their  findings  ;°*  but  the  affidavits  of  the  jurors  may  be  received  to  support 
their  verdict,""  especially  when  such  affidavits  relate  to  extrinsic  matters  that  do  not 
pertain  to  the  deliberations  of  the  jury.*" 

§  9.  Finding  iy  court  or  referee.'^^  Referee."^ — A  reference  may  be  had  to  a 
court  commissioner  to  determine  questions  the  determination  of  which  is  necessary 
to  carrying  out  the  decree."* 

Findings  by  the  court. ^^ — In  civil  cases  the  court  is  authorized  by  statute  to  try 
cases  without  a  jury  where  it  is  so  agreed  between  the  parties."'*  And  in  actions  at 
law,  where  the  case  is  submitted  to  the  court  without  a  jury,  it  is  the  duty  of  the 
court  to  make  findings  of  fact."'  Such  findings  constitute  the  real  basis  of  the  judg- 
ment," and  are  just  as  essential,  if  properly  requested,  in  an  action  at  law  when  the 
same  is  dismissed,  as  where  an  affirmative  judgment  is  entered."  But  findings  of 
fact,  however,  are  not  necessary  in  equitable  actions,""  nor  where  judgment  is  entered 
upon  a  stipulation,'"  nor  where  the  case  is  submitted  upon  an  agreed  statement  of 
facts,'^  nor  where  no  request  is  made  for  such  findings.'*    A  demand  for  additional 


trary  to  the  evidence,  and  the  supreme  court 
will  In  the  exercise  of  Its  appellate  juris- 
diction over  the  law  and  the  facts,  render 
a  final  judgment  on  the  merits  of  the  cause. 
Gomez  v.  Tracey  [L.a.3  40  So.  234.  See  Ap- 
peal and  Review,  5  C.  L.  121. 

54.  It  Is  the  duty  of  a  trial  judge  to  set 
aside  the  verdict  of  a  jury  unless  he  is  satis- 
fied that  substantial  justice  has  been  done. 
An  appellate  court  should  not  set  aside  a 
verdict  unless  it  Is  manifest  that  Injustice 
has  been  done.  Ldnderman  v.  Nolan  [Okl.] 
83  P  796.  See  Appeal  and  Eeview,  5  C.  L,. 
121-  New  Trial  and  Arrest  of  Judgment,  4 
C  L  810  "Where  one  of  the  grounds  of  a 
new  trial  Is  tha±  the  verdict  was  not  sustain- 
ed by  the  evidence,  but  the  court  does  not 
declare  upon  which  ground  the  motion  is 
granted  the  evidence  being  conflicting,  the 
appenate  court  will  not  review  the  order 
granting  a  new  trial.  Graf  v.  Vermont  Sav. 
Inv    Co.   [Kan.]   83  P.   821. 

r,S.     Walden  v.  Walden  [Ga.]   52  S.  E.  323. 

56.  Larson  v.  Centennial  Mill  Co.  tWash.] 
S2    P     294 

57.'  Birmingham  R.  &  Elec.  Co.  v.  Mason 
rAla.1  39  So.  590;  Covington  &  C.  Bridge  Co. 
V  Hall  [Ky.]  90  S.  W.  1055.  Affidavits  of 
jirors  showing  misconduct  of  the  jury.  Gal- 
veston etc.,  R.  Co.  V.  Roberts  [Tex.  Civ. 
Adtj  1  91  S  W.  375.  As  to  what  took  place 
in  the  deliberations  of  the  jury  Flynt  v. 
Taylor  [Tex.  Civ.  App.]  14  Tex  Ct.  Rep.  648, 
qi  =?  W  864.  Afiidavits  that  the  jurors  mis- 
understood the  law  of  the  case  or  Instruc- 
tSns   of   the   court.     Marcy   v.   Parker    [Vt.] 

^%&  Coxe  V.  Singleton,  139  N.  C.  361,  51  S. 
-pi     -t  019 

5».  Covington  &  C  Bridge  Co.  v.  Hull 
[Ky.]    90    S.    W.    1055. 
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60.  Birmingham  R.  &  Elec.  Co.  v.  Mason 
[Ala.]    39   So.    590. 

61,  62.     See    4    C.    L.    1812. 

63.  Decree  requiring  waterways  to  be  re- 
stored to  original  condition.  Merrltt  Tp.  v. 
Harp  [Mich.]  12  Det.  Leg.  N.  417,  104  N.  W. 
687.     See  Reference,   4   C.  L.   1257. 

64.  See  4  C.  L.  1812. 

65.  Crew  v.  Heard   [Ala.]   40  So.  337. 

66.  Ballinger's  Ann.  Codes  &  St.  |  5029;  S 
Hiirs   Code  §   379.     Slayton  v.   Felt   [Wash.] 

82  P.  173.  The  submission  of  an  issue  of 
fact  to  the  court  alone  for  trial  Is  equivalent 
to  the  demand  for  a  special  verdict,  which 
necessitates  a  finding  on  every  material  is- 
sue involved.  McClung  v.  McPherson  [Or.] 
81   P.   567. 

67.  Judgment  held  supported  by  the  find- 
ings. Roberts  v.  Hall,  147  Cal.  434.  82  P.  66; 
Mullin  v.  Boston  El.  R.  Co.,  185  Mass.  522,  70 
N.  E.  1021.  W^here  there  is  no  appeal  from 
the  judgment,  the  appellate  court  will  not 
consider  the  sufficiency  of  the  findings  to 
support  the  judgment.  McLean  v.  Llewellyn 
Iron   Works    [Cal.    App.]    83    P.    1082. 

68.  Ness  V.  'March  [Minn.]  104  N.  W.  242; 
Slayton  V.  Felt  [Wash.]  82  P.  173.  Except 
where  the  evidence  adduced  for  the  plain- 
tiff would  not  have  justified  findings  in  his 
favor.     Ness  v.  March   [Minn.]   104  N.  W.  242. 

69.  Slayton  v.  Felt  [Wash.]  82  P.  173. 
Since  equity  cases  are  properly  tried  de 
novo  on  appeal,  the  failure  of  the  trial  court 
to  make  a  finding  of  fact  when  so  requested 
is  not  reversible  error.  Williams  v.  Husky 
[Mo.]    90   S.   W.   425. 

70.  Pacific  Fav.  Co.  v.  Vizelich  [CaL  App.] 

83  P.  459. 

71.  Although  findings  of  fact  are  not 
necessary  where  the  case  is  submitted  upon 
agreed    statement    of    facts,    the    court   may 
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findings  of  fact  is  in  ample  time  if  made  before  judgment  is  rendered  on  the  findings 
already  made.''  In  New  York  the  court  is  not  required  to  note  on  the  margin  of  a 
request  for  findings  of  fact  and  conclusions  of  law  what  disposition  he  made  of 
them." 

What  may  or  what  must  he  found.'"^ — The  findings  of  the  court  should  cover  all 
the  material  issues,"  and  must  not  leave  any  of  the  facts  to  be  presumed  or  to  be 
supplied  by  intendment,  but  must  state  all  the  facts  which  are  deemed  material,  so 
that  the  court  will  have  nothing  further  to  do  but  to  declare  the  law  upon  the  sub- 
ject.''' The  findings  should  be  of  the  ultimate  facts  and  not  of  the  evidentiary 
facts.'^  Evidentiary  facts  need  not  and  should  not  be  found,'"  jaor  is  it  necessary 
to  make  findings  upon  matters  not  raised  by  the  pleadings,*"  nor  as  to  matters  ad- 
mitted by  the  pleadings,*'^  nor  upon  matters  which  are  fully  covered  by  the  findings 
made,*^.nor  upon  issues  as  to  which  there  is  no  evidence,*'  nor  as  to  immaterial  mat- 
ters.**   So,  where  the  actiofi  is  dismissed  as  to  one  of  the  defendants,  no  findings  are 


revertneless  make  dtich  lindings.  It  may 
adopt  the  agreed  statement  as  its  own  find- 
ings or  It  may  make  findings  therefrom  to 
correspond  with  the  issues  to  be  determined. 
Towle  V.  Sweeny  [Cal.  App.]   83  P.  74. 

72.  Rev.  St.  1899,  §  695.  Williams  V. 
Husky  [Mo.]  90  S.  W.  425;  Slayton  v.  Felt 
[Wash.]  82  P.  173.  See  post,  this  section, 
What  may  or  must  be  found.  A  mere  re- 
quest to  make  findings  in  favor  of  a  party 
is  not  alone  sufficient.  The  further  request 
must  be  made  for  such  findings  as  the  court 
may  think  the  evidence  warrants.  Slayton 
V.  Belt  [Wash.]  82  P.  173.  Kurd's  Rev. 
St.  1903,  providing  for  the  presentation  of 
propositions  of  law  to  the  trial  court  does 
not  provide  for  the  submission  of  questions 
of  fact.  Grand  Pacific  Hotel  Co.  v.  Pinker- 
ton,   217  III.    61,   75  N.   E.   427. 

73.  B.  &  C.  Comp.  §  134,  providing  that 
a  party  may  ask  for  special  findings  at  the 
close  of  the  evidence,  does  not  apply  to  a 
trial  by  the  court  alone.  Burton  v.  Mullen- 
ary,  147  Cal.  259.  81  P.  544. 

,  74.  Not  under  Code  Civ.  Proc.  §  1022,  as 
amended.  Mutual  Milk  &  Cream  Co.  v.  Tiet- 
jen.  34  Civ.  Proc.  R.  29,  89  N.  T.  S.   391. 

75.  See    4   C.   L.    1812. 

76.  Mitchell  v.  Jensen  [Utah]  81  P.  165; 
Dinlus  V.  Lahr  [Ind.  App.]  74  N.  B.  1033.  In 
a  law  case  the  appellate  court  cannot  make 
findings  of  fact  or  draw  deductions  from  such 
findings,  or  treat  as  found  that  which  might 
have  been  found.  Mitchell  v.  Jensen  [Utah] 
81  P.  165.  The  appellate  court  cannot  look 
to  the  pleading  to  determine  the  facts  which 
should  have  been  stated  in  the  special  find- 
ings. Union  Inv.  Co.  v.  McTCinney  [Ind. 
App.]  74  N.  E.  1001.  Failure  of  the  court 
to  make  any  finding  upon  an  issue  of  res 
Judicata  is  fatal  error  where  a  finding  upon 
such  issue  might  have  changed  the  decision. 
Societa  di  Mutuo  Socorso  v.  Mantel  [Cal. 
App.]  81  P.  659.  Where  a  special  finding 
Is  silent  as  to  a  fact  the  existence  of  which 
is  necessary  to  plaintiff's  case,  the  presump- 
tion Is  that  the  facts  were  not  established 
by  the  evidence  and  is  equivalent  to  a  find- 
ing upon  that  point  against  such  party.  Un- 
ion Inv.  Co.  v.  McKlnney  [Ind.  App.]  74  N. 
B.   1001. 


77.  Burgess  v.  Mercantile  Town  Mut.  Ins. 
Co.,  114  Mo.  App.  169,  89  S.  W^.  568.  Where 
parties  are  sought  to  be  charged  as  partners 
on  account  of  their  connection  with  a  defec- 
tive corporation,  it  is  necessary  for  the  court 
to  find  what  connection  or  relation  such  par- 
ties had  with  the  corporation  and  what  they 
had  to  do  with  the  dealings  carried  on  in 
its  name.  Mitchell  v.  Jensen  [Utah]  81  P. 
165.  The  court  in  entering  a  Judgment  of 
dismissal  for  want  of  service,  should  find  the 
facts  on  which  its  action  is  based,  and  not 
merely  that  all  the  facts  set  out  in  the  sev- 
eral affidavits  are  true.  Sherwood  Higgs  & 
Co.  V.  Sperry  &  Hutchinson  Co.,  139  N.  C.  299 
51  S.  B.   1020. 

78.  Doughtery  v.  Lion  Fire  Ins.  Co.  [N. 
Y.]  76  N.  E.  4.  It  is  the  ultimate  facts  as 
found  and  not  the  evidentiary  facts  which 
support  the  conclusions  of  law.  Dlnius  v 
Lahr   [Ind.  App.]   74  N.   B.   1033.  '■ 

70.  Fanning  v.  Murphy  [Wis.]  105  N.  W 
1056.  Where  the  court  finds  the  amount  of 
the  damages  sustained  by  the  plaintiff,  the 
evidentiary  facts  showing  such  amount  need 
not  be  found.  Moody  v.  Pelrano  [Cal.  App  1 
84  P.   783. 

80.  Burton  v.  Mullenary,  147  Cal.  259,  81 
P.  544.  Laches.  Glassell  v.*  Glassell  147 
Cal.  510,  82  P.  42. 

81.  Lambert  v.  Lambert  [Cal.  App.]  81  P. 
715;  Miller  v.  Head  Camp,  45  Or.  192,  77  P.  83. 

83.  Vestal  v.  Young,  147  Cal.  715,  82  p! 
381;  Lindemann  v.  Rusk,  125  Wis.  210,  104 
N.  W.  119.  The  court  need  not  make  find- 
ings upon  the  statute  of  limitation^,  where 
the  findings  made  show  the  day  when  the 
cause  of  action  accrued.  Santos  v.  Sliva 
[Cal.  App.]   82  P.  981. 

83.  Glassell  v.  Glassell,  147  Cal.  510,  82  P. 
42.  A  judgment  will  not  be  reversed  or  a 
new  trial  granted  for  want  of  a  finding 
upon  an  issue  raised  by  allegations  of  an 
affirmative  defense  or  made  by  a  cross  com- 
plaint, where  there  is  no  evidence  in  rela- 
tion to  such  issue,  and  even  where  the  record 
does  not  show  the  evidence  given  on  a  trial, 
it  will  not  be  presumed  against  the  correct- 
ness of  the  Judgment  that  any  such  evidence 
was  given.  Roberts  v.  Hall,  147  Cal.  434,  82 
P.   66. 
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necessary  as  to  him.'''  In  other  words,  the  general  rule  will  be  satisfied  if  all  the 
facts  essential  to  a  recovery  which  are  controverted  by  the  evidence  are  specially 
found,  although  there  is  no  finding  as  to  separate  facts  which,  although  put  in  issue 
by  the  pleadings,  were  not  controverted  on  the  trial,  or  are  established  by  the  undis- 
puted evidence.^*  A  party  cannot  complain  of  the  failure  to  find  the  facts  in  the 
absence  of  a  request  for  such  findings."'  So  also,  where  the  court  omits  to  find  in 
regard  to  a  disputed  item,  but  the  respondent,  upon  argument,  confesses  the  error 
and  files  a  written  release  to  the  extent  of  such  item,  the  error  is  cured. '*  In  the 
absence  of  a  showing  to  the  contrary,  the  necessary  findings  to  support  the  judgment 
will  be  presumed.^' 

The  finding  should  6 e°°  stated  separately  from  the  conclusions  of  law."^  So 
also,  it  is  held  in  some  states  that  in  equity  the  findings  of  fact  and  law  should  be 
expressed  in  separate  and  numbered  paragraphs  so  as  to  present  each  one  independ- 
ently and  distinctly."^  But  it  is  held,  on  the  other  hand,  that  the  statutory  rule  that 
the  findings  of  fact  and  conclusions  of  law  must  be  separately  stated  applies  only  to 
actions  at  law  tried  without  a  jury,  and  not  to  equitable  or  probate  proceedings."''  A 
finding  of  fact  is  none  the  less  a  finding  of  fact  though  stated  eLs  a  conclusion  of  law.°^ 
Findings  should  never  be  put  ia  the  form  of  a  resume  of  the  evidence,  nor  should 
findings  include  matters  of  argument  in  support  of  the  conclusions.""  A  finding 
must  be  of  the  facts  themselves  and  not  of  the  legal  conclusion  drawn  from  them."" 
Findings  stated  in  the  same  form  as  in  the  pleadings  are  sufficient."'     The  trial  court 


84.  Where  the  complaint  In  an  action  to 
abate  a  nuisance  and  for  damages  alleged 
notice  to  the  defendant  and  a  request  to 
abate,  and  claimed  damages,  upon  all  of 
which  Issues  the  defendant  took  issue, 
and  the  court  found  as  to  the  damages,  the 
other  allegations  were  immaterial,  especially 
where  the  defendant  denied  the  existence  of 
the  nuisance.  Meek  v.  De  Latour  [Cal.  App.] 
83  P.  300.  Where,  in  an  action  to  recover 
loan,  the  court  finds  that  there  is  nothing 
due,  a  finding  upon  an  issue  of  usury  raised 
by  the  pleadings  is  unnecessary.  Sanguinet- 
ti  V.  Pelligrini  [Cal.  App.]   83  P.  293. 

85.  Where  the  plaintiff,  in  an  action 
against  two  defendants,  alleged  that  one  of 
them  was  not  sole  owner  of  the  property 
in  controversy  but  that  the  other  defendant 
claimed  some  Interest  therein,  and  the  action 
was  dismissed  as  to  such  claimant,  it  was 
not  necessary  to  make  finding  as  to  his  in- 
terest. Pacific  Pav.  Co.  v.  Vizelich  [Cal. 
App.]   82  P.  82. 

86.  White  V.  Hines,  114  Mo.  App.  122,  89 
S.    W.    349. 

87.  Veatch  v.  Gray  [Tex.  Civ.  App.]  14 
Tex.  Ct.  Rep.  31G,  91  S.  W.  324.  Where  the 
case  is  tried  by  the  court  without  a  Jury  and 
there  is  no  request  for  a  special  finding  of 
facts  and  no  such  finding  is  made,  the  con- 
clusions of  the  court  upon  the  testimony  is 
not  reviewable  on  appeal.  See  Code  1896,  §§ 
3319-3321.  Crew  v.  Heard  [Ala.]  40  So,  337. 
In  trespass  to  try  title  no  finding  was  made  as 
to  whether  the  plaintiff's  deed  was  impress- 
ed with  a  trust.  Diflie  v.  Thompson  [Tex. 
Civ.   App.]    90   S.   W.   193. 

88.  Santos  V.  Silva  [Cal.  App.]  82  P.  981. 

89.  F'allis  V.  Gray  [Mo.  App.]  91  S.  W.  175. 
00.     See    4   C.   L.    1813. 

91.  Ballinger's  Ann.  Codes  &  St.  5029;  2 
Hill's   Code,   §   379.     Slayton  v.   Pelt    [Wash.] 


82  P.  173.  Code,  |  1022,  amended  by  Laws 
1903,  p.  237,  c.  85.  Wander  v.  Wander,  97 
N.  T.  S.  586;  Paris  Transit  Co.  v.  Alexander 
[Tex.  Civ.  App.]  90  S.  W.  1119.  Alaska  Code 
Civ.  Proc.  §  209,  requires  that  the  findings  of 
fact  and  conclusions  of  law  must  be  sep- 
arately stated  without  argument  or  reasons 
therefor,  and  must  be  entered  in  general  only 
in  the  trial  of  issues  In  actions  at  law  where 
a  Jury  has  been  waived.  Section  372,  relat- 
ing to  actions  of  an  equitable  nature,  pro- 
vides that  findings  of  fact  upon  all  the  ma- 
terial Issues  must  be  filed  "together  with" 
the  conclusions  of  law  thereon,  but  that 
such  findings  of  fact  and  conclusions  of  law 
shall  be  separate  from  the  judgment.  Linde- 
berg  V.  Doverspike  [C.  C.  A.]  141  P.  59. 

92.  Decree  was  not  reversed,  however, 
for  failure  to  comply  with  this  rule.  Gaynor 
v.    Quinn,    212   Pa.    362,    61   A.    944. 

93.  In  re  Farnham's  Estate  [Wash.]  84  P. 
602. 

94.  Paris  Transit  Co.  v.  Alexander  [Tex. 
Civ.  App.]  90  S.  W.  1119;  Dodson  v.  Crocker 
[S.  D.]  105  N.  W.  929;  Veatch  v.  Gray  [Tex. 
Civ.  App.]  14  Tex.  Ct.  Rep.  316,  91  S.  W.  324. 
Finding  that  defendant  was  negligent.  Paris 
Transit  Co.  v.  Alexander  [Tex.  Civ.  App.]  14 
Tex.  Ct.  Rep.  392,  90  S.  W.  1119. 

95.  Fanning  v.  Murphy  [Wis.]  105  N.  W. 
1056. 

96.  In  an  action  to  set  aside  a  decree  as 
obtained  by  fraud,  a  finding-  of  fraud  in  gen- 
eral terms  without  specifying  any  laet  upon 
which  the  conclusion  was  based,  is  insuiH- 
cient  to  support  a  Judgment.  Everett  v. 
Everett,   180  N.  Y.   452,   73   N.   E.   231. 

97.  Findings  which  are  a  negation  in  the 
language  of  the  allegations  of  the  complaint 
are  sufficient.  Rauer's  Law  &  Collection  Co. 
V.  Bradbury  [Cal.  App.]   84  P.  1007. 
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is  not  required  to  paragraph  and  number  special  findings."^  Findings  must  be  re- 
sponsive to  the  issues,'"'  and  must  be  definite  and  certain.^  Wliere  the  finding  upon 
one  issue  necessarily  defeats  a  cause  of  action,  it  is  not  necessary  to  make  findings 
upon  the  other  issues,^  and  where  two  separate  defenses  present  a  single  issue  of  fact, 
one  finding  will  suffice.*  A  finding  which  substantially  conforms- to  the  allegations 
of  the  complaint  which  are  expressly  admitted  by  the  answers  is  sufficient.*  So  also, 
special  findings  which  follow  the  theory  of  the  complaint  and  substantially  find  all 
the  inaterial  facts  disclosed  by  the  evidence  are  sufficient.^ 

Interpretation  and  construction.' — A  finding  of  facts  made  by  the  court  is  in  the 
nature  of  a  special  verdict,  but  is  not  considered  so  critically  as  a  special  verdict.  Its 
sufficiency,  however,  is  determined  by  the  same  general  rules.^  No  inferences  or  in- 
tendments are  allowed  in  the  aid  of  special  findings  ;*  but  findings  of  a  trial  court  are 
to  receive  such  construction  as  will  uphold  rather  than  defeat  the  judgment,*  and 
facts  will  be  presumed  in  support  of  a  finding  when  their  existence  may  be  legally 
presumed  from  facts  which  are  found,  otherwise  the  presumption  will  not  be  made.^" 
A  general  finding  includes  a  finding  upon  all  the  issues  in  favor  of  the  party  for 
whom  it  is  made;^^  but  a  special  finding  will  control  as  against  a  general  finding 
where  there  is  a  conflict.^^     On  the  other  hand,  the  special  findings  may  be  supported 


98.  But  courts  frequently  do  this  for  the 
sake  of  convenience.  Major  v.  Miller  [Ind.] 
75  N.  E.  159. 

90.  Towle  V.  Sweeney  [Cal.  App.]  83  P. 
74.  Findings  are  not  required  on  matters 
not  In  issue.  Where  the  complaint  alleged 
that  defendant  had  sold  the  property  and 
converted  the  proceeds  to  his  own  use,  which 
allegations  were  not  denied,  it  Is  not  neces- 
sary to  make  a  finding  upon  the  question. 
McHatton  v.  Rhodes,  143  Cal.  275,  76  P.  1036. 
A  finding:  of  fact  outside  of  the  Issue  Is  a 
mere  nullity  and  will  not  sustain  a  Judg- 
ment. Boothe  V.  Farmers'  &  Traders'  Nat. 
Bank  [Or.]  83  P.  785.  A  finding  held  re- 
sponsive to  issue  as  to  the  preformance  of  a 
contract.  Wyman  v.  Hooker  TCal.  App.]  83 
P.  79.  The  fact  that  the  findings  were  to 
a  small  extent  not  within  the  issues  raised 
hy  the  pleadings  will  be  regarded  as  Imma- 
terial. In  proceedings  to  enjoin  construc- 
tion of  a  ditch.  See  Code  Civ.  Proc.  §  470. 
Vestal  V.  Young,  147  Cal.   715,   82  P.   381. 

1.  Union  Inv.  Co.  v.  MoKinney  [Ind.  App.]  74 
N.  B.  1001.  A  statement  in  the  opinion  of  the 
trial  court  in  a  suit  to  restrain  the  opera- 
tion of  a  foundry,  that  the  foundry  had 
been  owned  and  operated  for  more  than 
twenty  years,  was  sufficient  under  evidence 
showing  that  the  foundry  had  been  operat- 
ed since  1872.  Over  v.  Dehne  [Ind.  App.]  75 
N.  E.  664.  A  finding  that  defendant  was 
■wrongfully  constructing  a  ditch  across  plain- 
tiff's premises  was  a  sufficient  finding  that 
the  plaintiff  was  deprived  of  the  free  use 
and  possession  of  his  property  without  right, 
and  would  be  permanently  deprived  thereof, 
so  as  to  sustain  an  injunction.  Vestal  v. 
Toung,  147  Cal.  715,  82  P.  381.  Finding  that 
decedent  "was  not  of  sound  mind  at  the 
time  he  executed  the  will  in  dispute"  held 
to  justify  refusal  of  probate.  In  re  Selleok's 
Will,    125   Iowa    678,    101   N.   W.    453. 

a.     Smith  V.  Dubost   [Cal.]   84  P.   38. 

3.  Where  two  defenses  turn  upon  the 
single  question  whether  plaintiff  or  his  pred- 
ecessors   have   been    seised    or    possessed    ot 


certain  real  estate  within  the  last  five  years, 
a  single  finding  that  he  has  been  so  seised 
is  sufficient.  Baum  v.  Eoper,  145  Cal.  116,  78 
P.    466. 

4.  Barton  v.  Koon   [S.  D.]   104  N.  W.   521. 

5.  Such  findings  are  not  subject  to  the 
objection  that  they  are  defective,  uncertain 
or  ambiguous  or  that  they  do  not  assess  the 
damages  or  that  they  contain  the  evidence 
instead  of  the  ultimate  facts.  Case  v.  Col- 
lins  [Ind.  App.]   76  N.  E.  781. 

6.  See  4  C.   L.   1814. 

7.  Burgess  v.  Mercantile  Town  Mut.  Ins. 
Co.,  114  Mo.  App.  169,   89  S.  W.   568. 

8.  Dinius  V.  Lahr  [Ind.  App.]  74  N.  E, 
1033;  Union  Inv.  Co.  v.  MclClnney  [Ind.  App.] 
74  N.  E.  1001. 

9.  A  finding  that  $1,000  would  compen- 
sate the  plaintiff,  held  equivalent  to  a  find- 
ing that  he  was  damaged  to  the  extent  of 
?1,000.  Griffin  v.  Pacific  Elec.  R.  Co.  [Cal. 
App.]  82  P.  1084.  The  appellate  court  will 
give  to  the  findings  of  the  trial  court  the 
most  liberal  construction  the  language  used 
will  permit  In  order  to  sustain  a  Judgment 
founded  thereon.  Eastwood  v.  Standard 
Mines  &  Milling  Co.  [Idaho]  81  P.  382;  Paine 
V.  San  Bernardino  Valley  Traction  Co.,  143 
Cal.  654,  77  P.  659.  The  appellate  court  is 
not  bound  to  consider  the  opinion  of  the  trial 
court,  and  such  opinion  cannot  qualify  or 
limit  the  findings  of  fact.  Grand  Central 
Min.  Co.  V.  Mammoth  Mln.  Co.  [Utah]  83  P 
648. 

10.  Burgess  v.  Mercantile  Town  Mut.  Ins. 
Co.,    114   Mo.    App.    169,    89    S.    W.    568. 

11.  In  suit  against  executor  of  a  trustee, 
a  general  finding  for  defendant  held  equiva- 
lent to  a  finding  that  there  was  nothing  in 
his  hands  to  account  for,  and  that  the  trus- 
tee had  honestly  and  faithfully  administered 
the  trust.  White  v.  Hines,  114  Mo.  App.  122 
89  S.  W.  349. 

12.  Cramer  v.  Munkres  [Wyo.]  83  P.  374. 
Where  a  count  In  a  declaration  alleged  that 
according  to  a  certain  statute,  after  the  in- 
surance   policy   sued    on    had   been    In    force 
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by  the  general  finding.^'  Special  findings  whieli  seem  to  be  contradictory  shonld  be 
reconciled  when  it  can  be  reasonably  done/*  and  where  there  is  a  conflict  between 
two  special  findings,  the  one  which  supports  the  general  finding  or  the  judgment  will 
control.^"  The  statement  of  facts  in  a  general  finding  does  not  transform  it  into  a 
special  finding.^*  Surplus  findings  will  be  disregarded;^''  and  so  also  findings  of 
facts  admitted  by  the  pleadings.^*  Particular  findings  which  have  been  construed 
are  collated  in  the  notes.^^* 

Signing,  filing,  and  entering}" — It  will  be  presumed  in  the  absence  of  proof  to 
the  contrary  that  findings  of  fact  and  conclusions  of  law  were  made  and  filed 
as  required  by  statute.^"  The  opinion  of  the  court  setting  out  both  the  facts  and 
conclusions  of  law  upon  which  the  decree  is  based  is  informal,  but  sufiBcient,  though 
no  other  findings  were  filed  in  the  lower  coiirt.''^  In  proceedings  on  claims  against 
the  United  States  the  court  must  file  its  written  opinion  setting  out  both  the  specific 
findings  of  fact  and  the  conclusions  of  law.^^ 


a.  certain  number  of  years  If  there  should  be  a 
default,  the  reserve  of  the  policy  should  be 
applied  to  continue  the  policy,  a  finding 
that  the  replication  to  the  plea  to  such  count 
was  not  sustained  by  the  evidence,  was  not  a 
finding  that  there  was  no  guarantee  fund 
applicable  to  the  extension  of  the  insurance, 
so  as  to  control  a  general  finding  in  favor 
of  the  plaintiff.  Provident  Sav.  Life  Assur. 
Soc.  V.  King,  216  111.  416,  75  N.  B.  166. 

13.  A  contention  that  a  decree  is  not  sup- 
ported by  the  special  findings  will  not  be 
sustained  where  there  is  a  general  finding 
at  the  end  of  the  special  findings  which 
when  standing  alone  is  sufficient  to  support 
the  decree.  Jordan  v.  Jackson  [Neb.]  106  N. 
"W.  999. 

14.  A  finding  that  defendant  made  no  sug- 
grestion  to  deceased  concerning  the  disposi- 
tion of  her  property  held  to  refer  to  the  will 
of  the  deceased,  and  hence  not  to  be  in  con- 
flict with  a  finding  that  the  defendant  pro- 
cured the  making  of  a  deed  by  the  deceased. 
Stohr  V.  Stohr  [Cal.]  82  P.  777. 

15.  Cramer  v.  Iilunkres   [Wye]   83  P.   374. 

16.  After  making  general  findings  as  to 
the  amount  of  damages,  the  court  itemized 
the  damages,  but  the  appellate  court  treated 
such  damages  as  surplusage.  Over  v.  Dehne 
[Ind.  App.]   76  N.  E.   883. 

17.  If  the  special  findings,  taken  as 
a  whole,  when  stripped  of  all  extraneous 
matters,  such  as  facts  not  sustained  by  suffi- 
cient evidence,  without  the  issue,  and  con- 
trary to  law  and  legal  conclusions,  still  con- 
tain facts  properly  found  within  the  issues, 
upon  sufficient  evidence  upon  which  to  pred- 
icate the  conclusions  of  law,  such  conclusions 
will  be  upheld  and  the  surplus  findings  dis- 
regarded. Major  v.  Miller  [Ind.]  75  N.  E. 
159.  Where  the  court,  after  making  a  gen- 
eral finding  as  to  the  amount  of  damages. 
Itemized  the  damages,  such  itemized  findings 
were  treated  as  surplusage,  and  hence  the 
contention  that  the  demands  were  not  sup- 
ported by  the  evidence  could  not  be  sus- 
tained. Over  V.  Dehne  [Ind.  App.]  76  N.  B. 
883. 

18.  Lambert  v.  Lambert  [Cal.  App.]  81  P. 
715. 

ISa.  In  an  action  by  a  tenant  who  had 
never  had  possession,  but  who  had  paid  rent 
to     the     defendant,     wherein     the     plaintiff 


claimed  that  the  lease  was  to  be  surrendered 
us  soon  as  the  defendant  found  a  new  tenant, 
and  the  defendant  claimed  that  the  plaintiff 
was  bound  for  one  month  whether  he  occu- 
pied the  premises  or  not,  a  finding  that  the 
premises  were  empty  for  one  week  from  the 
beginning  of  the  term,  was  equivalent  to  a 
finding  that  the  n6"w  tenant's  rent  began  to 
run  after  the  expiration  of  such  week.  Fal- 
lis  v.  Gray  [Mo.  App.]  91  S.  W.  175.  A  spe- 
cial finding  that  the  director  of  public  works 
"then  determined  that  Chapel  street  pave- 
ment should  be  replaced"  and  "the  city  au- 
thorities then  decided  that  these  brick  pave- 
ments required  repairs,"  means  that  it  was 
decided  that  the  street  was  out  of  repair  and 
not  that  repairs  should  commence  then.  City 
of  New  Haven  v.  Eastern  Pav.  Brick  Co. 
[Conn.]  63  A.  517.  A  finding,  in  suit  to  set 
aside  a  mortgage  as  fraudulent,  that  the 
mortgagor  was  insolvent  at  the  time  the  suit 
was  brought  did  not  raise  a  presumption  of 
insolvency  prior  to  that  time.  Dinlus  v.  Lahr 
[Ind.  App.]  74  N.  B.  1033.  A  finding,  in  a  suit  to 
net  a  mortgage  aside  as  fraudulent,  that 
the  mortgagee  took  the  same  with  full  knowl- 
edge of  the  claims  of  the  plaintiff  and  other 
creditors  and  that  the  mortgage  would  ren- 
der the  mortgagor  insolvent,  was  not  a  find- 
ing that  the  execution  of  the  mortgage  on 
the  day  thereof  left  the  mortgagor  insolvent 
and  without  property  sufficient  to  save  plain- 
tiff's claim.  Dinius  v.  Lahr  [Ind.  App.]  74 
N.  B.  1033.  In  action  for  breach  of  a  con- 
tract to  purchase  a  lien  on  condition  that 
such  lien  was  the  "first  claim"  against  cer- 
tain property,  a  finding  that  certain  taxes 
were  prior  "claimsr"  was  a  sufficient  finding 
upon  the  question  as  to  whether  the  lien  was 
the  first  claim,  such  finding  being  equivalent 
to  a  finding  that  the  taxes  constituted  a 
"claim"  within  the  meaning  of  the  contract. 
Dodson  v.  Crocker  [S.  D.]  105  N.  W.  929.  A 
finding  that  the  residence  of  a  party  is  not  at 
a  particular  place  is  a  finding  of  fact,  and 
not  a  conclusion  of  law.  Pillsbury  v.  Street- 
er,  Jr.  Co.  [N.  D.]  107  N.  W.  40.  As  to 
Thether  a  finding  is  of  law  or  of  fact,  see 
ante  this  section.  The  findings  must  be;  and 
post,  this  section.  Conclusions  of  law.  As 
to  construction  of  findings  with  a  view  of  as- 
certaining whether  they  are  sufficiently  defi- 
nite and  certain,  see  ante  this  section.  The 
findings  must  be. 
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The  amendment  of  findings}^ — Motions  to  modify  findings  and  to  find  addi- 
tional facts  will  not  be  considered.^* 

The  effect  of  the  findings-'^'—The  findings  of  a  court  of  law  in  a  case  tried  with- 
out a  jury  have  the  conclusive  efliect  of  a  verdict,''*  and  will  not  be  disturbed  unless 
plainly  erroneous.'^'  Such  findings  will  not  be  disturbed  when  there  is  evidence  to 
support  them,2*  nor  where  the  evidence  is  conflicting.^*  The  conclusiveness  of  the 
findings  will  not  be  affected  by  the  incorporation  therein  of  the  evidence  upon  which 
such  findings  are  based.*" 

Conclusions  of  law.^'^ — It  is  the  duty  of  the  trial  court  to  make  conclusions  of 
law/^  and  such  conclusions  are  just  as  necessary  in  an  action  at  law  which  is  dis- 
missed as  where  an  afiirmative  judgment  is  entered  f^  but  conclusions  of  law  are  not 
necessary  in  equitable  actions;**  nor  will  a  judgment^be  reversed  for  want  of  con- 
clusions of  law  in  the  absence  of  any  request  therefor.*^  The  conclusions  of  law 
should  not  contain  matters  of  argument  in  support  thereof.*"  But  they  should  be 
within  the  issues,*''  and  should  be  stated  separately  from  the  findings  of  fact;**  but 
where  a  conclusion  of  law  is  placed  among  the  findings  of  fact,  it  does  not  lose  its 
character  as  a  conclusion  of  law.** 


1».     See  4  C.  L.  1815. 

20,  ai.  Lindeberg  v.  Doverspike  [C.  C.  A.] 
141  F.  59.  „    „ 

22.  Tucker  act  5  7  (Stat.  506,  U.  S.  Comp. 
St.  1901,  p.  755).  Under  this  statute  the 
opinion  of  the  court  is  not  to  be  regarded  as 
the  usual  opinion  of  the  trial  judge,  the  pur- 
pose of  such  opinion  being  to  enable  the 
public  and  the  appellate  court  to  find  upon 
the  record  a  formal  statement  of  the  findings 
of  the  circuit  court  both  upon  questions  of 
law  and  fact  and  the  reasons  for  such  find- 
ings.    Hyams  V.  U.  S.,  139  F.  997. 

23.  See  4  C.  L.  1815. 

24.  Scott  V.  Collier  [Ind.  App.]  77  N.  B. 
666;  Pittsburgh,  etc.,  R.  Co.  v.  Taber  [Ind.] 
77  N.  E.  741. 

25.  See  4  C.  L.  1815. 

26.  Flegel  V.  Charles  Koss  &  Bros.  Co. 
[Or.]  83  P.  487;  Burton  v.  Millenary,  147  Cal. 
259,  81  P.  544;  Rauen  v.  Prudential  Ins.  Co. 
[Iowa]  106  N.  W.  198. 

27.  Fillebrown  v.  Haywood  [Mass.]  77  N. 
E.  45. 

S!8.  Flegel  V.  Charles  Koss  &  Bros.  Co. 
rOr.l  83  P.  847;  Lowe  v.  Walker  [Ark.]  91  S. 
W.  22;  Fallis  v.  Gray  [Mo.  App.]  91  S.  "W.  175. 
Finding  as  to  execution  of  a  deed.  Veatch 
V.  Gray  [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  316, 
91  S.  W.  324.  The  findings  of  the  district 
court  that  it  is  satisfied  that  the  facts  stated 
in  an  affidavit,  on  which  an  order  of  publi- 
cation of  a  summons  is  requested,  are  true, 
will  not  be  disturbed,  where  it  fairly  and 
reasonably  appears  that  the  facts  stated  in 
the  affidavit  show  due  diligence.  Pittsburg 
V.  Streeter  Jr.  Co.  [N.  D.]  107  N.  W.  40. 
Where  a  finding  of  fact  is  based  upon  a  let- 
ter, but  it  is  impossible  to  separate  the  letter 
from  the  evidence  upon  which  the  letter  is 
predicated,  such  evidence  will  be  considered 
in  support  of  the  finding.  Burgess  v.  Mer- 
cantile Town  Mut.  Ins.  Co.,  114  Mo.  App.  169, 
89  S.  W.,B68. 

2!».  Bed  Wing  Gold  Min.  Co.  v.  Clays 
[Utah]  83  P.  841;  Frazler  v.  Shoup  [Colo.]  83 
P.  777;  Pittsburg,  etc.,  R.  Co.  v.  Simons  [Ind. 
App.]  76  N.  E.  883;  Paris  Transit  Co.  v.  Alex- 
ander [Tex.  Civ.  App.]  14  Tex.  Ct.  Rep.  392,  90 


S.  W.  1119.  Finding  that  the  defendant  in  a 
suit  to  abate  certain  structures  erected  in  the 
street  by  the  defendant  had  not  been  In  ad- 
verse possession  of  the  premises  for  a  certain 
length  of  time.  McLean  v.  Llewellyn  Iron 
Works  [Cal.  App.]  83  P.  1082.  Finding  that 
defendants  had  received  the  land  in  contro- 
versy from  the  plaintiff  by  parol  gift  and  de- 
livery of  possession.  Graham  v.  Bryant 
[Ky.]  91  S.  W.  253. 

30.  Rausch  v.  Michel  [Mo.]  91  S.  W.  99. 
It  Is  the  conclusions,  not  the  reasons,  of  the 
court  which  constitute  a  finding  of  fact,  and 
It  is  the  findings  of  fact,  and  not  the  process 
of  reasoning  employed  by  the  trial  court, 
which  win  be  considered  In  determining  the 
sufHciency  of  the  evidence  to  support  the 
findings.     Rausch  v.  Michel  [Mo.]  91  S.  W.  99. 

31.  See  4  C.  L.  1815. 

32.  Ballinger's  Ann.  Codes  &  St.  §  6029;  2 
Hill's  Code  §  379.  Slayton  v.  Felt  [Wash.] 
82  P.  173. 

33.  34.     Slayton  v.  Felt  [Wash.]  82  P.  173. 

35.  Slayton  v.  Felt  [Wash.]  82  P.  173. 
Hurd's  revised  statutes  1903  page  1405.  This 
section  does  not  provide  for  the  submission 
of  questions  of  fact.  Grand  Pacific  Hotel  Co. 
v.  Pinkerton,  217  III.  61,  75  N.  E.  427. 

36.  Fanning  v.  Murphy  [Wis.]  105  N.  W. 
1056. 

37.  The  conclusion  was  that  the  title  to 
the  property  In  controversy  should  vest  In 
trust  for  certain  purposes,  while  the  com- 
plaint went  only  to  the  extent  of  asserting  a 
lien  upon  such  property.  Case  v.  Collins 
[Ind.  App.]   76  N.  E.   781. 

38.  Ballinger's  Ann.  Codes  &  St.  §  5029-  2 
Hill's  Code  §  379.  Slayton  v.  Felt  [Wash  ] 
82  P.  173;  Wander  v.  Wander,  97  N.  T.  S.  586; 
Paris  Transit  Co.  v.  Alexander  [Tex.  Civ 
App.]  14  Tex.  Ct.  Rep.  392,  90  S.  W.  1119; 
Lindeberg  v.  Doverspike  [C.  C.  A.]  141  F.  59. 

39.  Conclusion  as  to  statute  of  limitations. 
Towle  V.  Sweeney  [Cal.  App.]  83  P.  74. 
Where  the  court  ruled  and  found  as  a  matter 
of  law  that,  upon  the  facts  stated  in  the 
report  of  the  case,  the  respondent  had  no 
right  of  way  over  any  portion  of  the  peti- 
tioner's  land,   the  appellate   court  construed 
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Where  there  is  a  conflict  between  the  conclusions  of  law  and  the  judgment,  the 
latter  will  control,  being  based  upon  the  findings  of  fact,  and  not  upon  the  conclu- 
Bions  of  l&w."  But  an  appellate  court  which  is  limited  in  the  scope  of  its  review  to 
questions  of  law  will  not  reverse  a  judgment  because  it  is  based  upon  a  mixed  ques- 
tion of  law  and  fact,  where  the  conclusion  of  law  is  legally  inferable  from  the  facta 
proven.*^     The  suificiency  of  the  evidence  may  be  reserved  as  a  question  of  law.*" 

Propositions  of  law  under  the  Illinois  practice  are  proper  only  in  cases  where 
the  parties  are  entitled  to  a  trial  by  jury  and  have  waived  it;**  nor  are  they  proper 
when  the  case  is  disposed  of  without  trial.**  Propositions  of  law  neither  granted 
nor  refused  are  considered  as  refused.*^ 

§  10.  Objections  and  exceptions.*^ — Exceptions  to  the  findings  or  judgment 
are  necessary  except  where  errors  of  law  appear  on  face  of  record.*'  Where  no  ob- 
jection is  made  that  the  verdict  is  too  indefinite  to  support  the  judgment,  the  ques- 
tion can  be  raised  on  appeal.*'  So,  where  no  exceptions  are  talcen  to  any  of  tte 
court's  conclusions  of  law  on  the  special  findings,  such  conclusion  will  not  be  re-' 
viewed  on  appeal.*'.  An  objection  that  the  judgment  does  not  conform  to  the  verdict 
is  a  matter  for  motion  in  the  lower  court  and  cannot  be  made  for  the  first  time  on 
appeal."®  Exceptions  to  findings  or  failure  to  find  must  specify  the  particular  find- 
ing that  was  made  or  refused  concerning  which  the  exceptions  are  taken,"^  and  the 
appellate  court  will  consider  only  such  objections  to  the  special  findings  as  are  par- 
ticularly specified  in  the  appellant's  motion  for  a  new  trial.^"  Nor  will  the  appellate 
court  consider  a  ruling  denying  a  motion  to  set  a  verdict  aside,  in  the  absence  of  ex- 
ceptions to  such  ruling.^'  So  also  where  no  objection  is  made  below  on  account  of 
failure  to  make  findings  of  fact  and  conclusions  of  law,  the  judgment  will  not  be  re- 
versed on  account  of  such  failure.^*  Where  the  special  findings  recite  the  facts  al- 
leged in  a  pleading  and  an  exception  is  taken  to  the  conclusion  of  law,  the  appellata 


such  ruling  as  being  upon  a  question  of  law 
and  not  as  a  finding  of  fact.  New  England 
Structural  Co.  v.  Everett  Distilling  Co. 
[Mass.]   75  N.  E.  85. 

40.  Koberts  v.  Hall,  147  Cal.   434,  82  P.  66. 

41.  Ruppert  V.  Zang  [N.  J.]   62  A.  998. 

42.  Rees  V.  Clark  [Pa.]  63  A.  364.  The  ap- 
pellate court  will  presume  that  the  lower 
court's  conclusions  of  law  rest  upon  the  facts 
sufficiently  found,  in  the  absence  of  a  con- 
trary showing.  Major  v.  Miller  [Ind.]  75  N. 
E.  159. 

43.  Not  proper  in  a  preliminary  applica- 
tion for  a  writ  of  certiorari.  Sampson  v. 
Chestnut  Tp.  Highway  Com'rs,  115  111.  App. 
443.  Unless  it  was  a  case  which  was  entitled 
to  be  tried  by  a  jury  and  was  submitted  to 
the  court  by  agreement.  Clifford  v.  Gridley, 
113  111.  App.  184. 

44.  Rhodes  v.  Rhodes,  115  111.  App.   335. 

45.  Practice  Act,  -§  41.  Chicago,  W.  &  V. 
Coal  Co.  V.  People,  114  111.  App.  75. 

46.  See  4  C.  L.   1816. 

47.  Grand  Pacific  Hotel  Co.  v.  Pinkerton, 
217  111.  61,  75  N.  E.  427.  See  ante  §  4,  Gen- 
eral verdict  and  special  findings;  ante  §  5, 
Separate  verdict  as  to  different  counts,  causes 
of  action  or  parties.  But  in  cases  of  defec- 
tive exceptions,  or  in  the  absence  of  any  ex- 
ceptions to  the  findings  of  fact,  the  appellate 
court  will  examine  any  ruling  of  the  trial 
court  in  excluding  evidence  where  proper  ex- 
ception had  been  reserved  to  said  ruling. 
Smith  v,  Glenn  [Wash.]  82  P.  605;  Bringgold 


V.  Bringgold  [Wash.]   82  P.  179.     See  Saving 
Questions  for  Review,  6  C.  L.  1385. 

48.  Kolleen  v.  Atchison,  etc.,  R.  Co.  [Kan. J 
83   P.    990. 

49.  Question  as  to  constitutionality  of 
Laws  1869,  p.  97,  o.  46,  relating  to  condemna- 
tion proceedings.  Adams  v.  Pittsburgh,  etc., 
R.  Co.    [Ind.]   74  N.  E.   991. 

60.     Elmer  v.  Levin,  95  N.  T.  S.  537. 

51.  A  memorandum  at  the  close  of  the 
proposed  findings  of  fact  and  conclusions  of 
law  that  "the  above  findings  of  fact,  except 
so  far  as  they  are  duplicated  in  findings  sign- 
ed, refused.  Conclusions  of  law  refused.  De- 
fendant excepts.  An  exception  allowed"  Is  not 
the  definite  exception  required  by  Bringgold 
V.  Bringgold  [Wash.]  82  P.  179.  Exceptions  in 
the  following  language:  "To  each  of  which 
findings  proposed  by  the  defendants  and  giv- 
en by  the  court,  duly  excepted  to  on  the  part 
of  the  plaintiffs;  and  to  each  of  the  findings 
proposed  by  the  plaintiffs  and  given  by  the 
court  were  duly  excepted  to  by  the  defend- 
ants; and  the  exceptions  of  the  parties  afore- 
said are  hereby  allowed,"  held  insufficient. 
Smith  v.  Glenn  [Wash.]  82  P.  605.  An  excep- 
tion in  the  following  words  "To  the  making 
of  the  foregoing  findings  of  fact  the  defend- 
ants except  and  an  exception  is  hereby  al- 
lowed," is  insufllclent.  Horrell  v.  California, 
O.  &  W.  Homebuilders'  Ass'n  [Wash.]  82  P. 
889 

52.  Major  v.  Miller  [Ind.]  75  N.  B.  159. 

SS.     Gendron  v.  St.  Pierre  [N.  H.]  62  A.  966. 
54.     Slayton  v.  Felt  [Wash.]   82  P.  173. 
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court  will  not  pass  directly  upon  the  sufficiency  of  the  pleading."  Where  the  case 
is  tried  by  the  court,  special  findings  of  fact  made,  conclusions  of  law  stated  on  the 
findings,  and  judgment  is  entered  in  accordance  with  the  findings  and  conclusions, 
the  only  question  before  the  appellate  court  is  the  correctness  of  a  conclusion  of  law.  "• 
The  appellate  court  will  not  determine  what  might  have  been  the  effect  of  submitting 
the  case  upon  a  theory  different  from  that  upon  which  it  was  submitted.^'  The 
phrase  "special  verdict,"  as  used  in  the  praecipe  and  in  the  clerk's  certificate  to  the 
transcript,  is  a  sufficient  designation  of  the  answers  to  the  interrogatories  referred 
to  by  a  statute,  providing  for  the  submission  of  special  interrogatories.^* 

VEHIFICATION. 

Necessity.'^ — ^A  statute  which  requires  each  pleading  subsequent  to  a  verified 
pleading  to  be  verified  implies  that  where  a  pleading  is  unverified,  subsequent  plead- 
ings need  not  be,^°  but  lack  of  verification  when  required  may  in  some  states  confess 
the  facts  pleaded  in  the  complaint."^  By  statute  in  some  states  if  the  instrument 
sued  on  is  set  out,  specific  verified  denial  is  necessary  to  put  the  genuineness  and 
execution  thereof  in  issue,  otherwise  it  is  admitted."^  Not  even  waiver  of  answer 
under  oath  will  dispense  with  the  necessity  of  verified  denial  of  execution  of  instru- 
ment set  out.°'  The  statute  requiring  denial  under  oath  of  execution  of  instrument 
set  up,  applies  equally  to  instruments  set  up  in  defense,'*  and  the  statute  providing 
that  special  matters  of  defense  need  not  be  denied  does  not  dispense  with  denial  under 
oath  when  the  defense  is  founded  on  a  writing  whose  execution  is  questioned.®*  But 
the  execution  of  an  instrument  sued  on  need  not  be  denied  under  oath  to  avoid  it  for 
fraud,  duress,  mistake,  or  the  like.®' 

In  equity.^'' — Ordinarily  where  the  original  bill  is  verified,  the  amendment  should 
also  be.°*  However,  the  rule  requiring  verification  of  amendments  is  not  a  rigid  and 
■unbending  one."'  Answer  to  a  bill  praying  for  an  injunction,  to  be  given  effect,  must 
be  made  imder  oath.''" 

Form  and  positiveness.''^ — The  grounds  of  belief  need  not  be  set  forth  in  the 


65.  Union    Inv.    Co.    v.    MoKlnney     [Ind. 
App.]    74  N.  B.  1001. 

66.  Dinius   v.   Lahr    [Ind.    App.]    74    N.    E. 
1033. 

57. 
996. 

68. 
798. 

69. 

60. 


Oakley  v.  Emmons  [N.  J.  La-w]   62  A. 
Llndley  v.  Kemp   [Ind.  App.]   76  N.  E. 


See  4  C.  L.  1816. 

Code  Civ.  Proc.  §  523.     Beglin  v.  Peo- 
ple's Trust  Co.,  95  N.  T.  S.  910. 

61.  Where  the  defendant  filed  an  unveri- 
fied answer  to  plaintiff's  verified  complaint, 
the  plaintiff  was  entitled  to  judgment. 
Stockton  Lumber  Co.  v.  Blodget  [Cal.]  84  P. 
441. 

62.  Code  Civ.  Proc.  §  447.  Cutten  v.  Pear- 
sail,  146  Cal.  690,  81  P.  25.  Rev.  Code  1892,  § 
1797.  Brown  v.  British  American  Mortg.  Co. 
tMiss.]  38  So.  312;  Easley  v.  Boyd  [Ala.]  39 
So.  988.  Burns'  Ann.  St.  1901,  §  367,  does  not 
vary  the  common-law  rule  of  burden  of 
proof.  Fudg-e  v.  Marquell,  164  Ind.  447,  72 
N.  E.  565,  73  N.  B.  895;  McCormick  v.  Higgins 
[Ind.  App.]  76  N.  E.  775.  Code  1904,  §  3249, 
requires  an  afiidavit  to  a  plea  of  nonassump- 
Bit  on  a  note,  and  Its  absence  is  fatal.  Chest- 
nut  V.    Chestnut    [Va,]    52   S.    E.    348.     Code 


1899,  c.  125,  §  40.  Genuineness  of  handwriting-. 
Lioverin  &  Browne  Co.  v.  Bumgarner  [W.  Va,] 
52  S.  E.  1000.  Rev.  St.  1895,  art  2318.  State 
Nat.  Bank  v.  Stewart  [Tex.  Civ.  App.]  13  Tex. 
Ct.   Rep.  441,  88  S.  W.  295. 

CS.  Rev.  Code  1892,  §  1797.  Elmslie  v. 
Thurman  [Miss.]  40  So.  67;  Masonic  Benefit 
Ass'n   V.   Simmons    [Miss.]    38    So.    791 

64.  Rev.  St.  1895,  art.  2318.  State  Nat, 
Bank  v.  Stewart  [Tex.  Civ.  App.]  13  Tex.  Ct. 
Rep.  441,  88  S.  W.  295. 

65.  Rev.  St.  1895,  §  1193.  State  Nat.  Bank 
V.  Stewart  [Tex.  Civ.  App.]  13  Tex.  Ct.  Rep. 
441.  88  S.  W.  295. 

66.  Texas  Cent.  R.  Co.  v.  West  [Tex.  Civ 
App.]   13  Tex.  Ct.  Rep.  552,   88  S.  W.  436. 

67.  See  4  C.  I*  1817. 

68.  Patterson  v.  Johnson,  114  111.  App.  329. 

69.  Patterson  v.  Johnson,  114  111.  App.  329. 
The  true  meaning  of  the  rule  is  that  an  in- 
junction issued  on  a  bill  will  not  be  con- 
tinued unless  the  judge  can  see  from  a  sworn 
statement  that  the  amendment  will  not  prej- 
udice the  injunction.     Id. 

70.  Davis  V.  Baltimore  &  O.  R.  Co.  [Md  ] 
62  A  572. 

71.  See   4  C.  L.    1817. 
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verification  where  the  pleading  denies  having  any  information  on  which  to  ground 
a  beliefJ^  It  is  no  objection  to  a  verification  that  it  employs  the  phrase  "stated  to 
be  alleged  upon  information  and  belief"  instead  of  "stated  upon  information  and 
belief."" 

By  wJiom.''^ — Ordinarily  a  verification  must  be  made  by  the  party  in  action  him- 
self.'"' Probably  a  joint  plea  should  be  verified  by  all  the  defendants  in  whose  behalf 
it  is  filed.'*  There  are  also  authorities  to  the  effect  that  where  the  defendants  are 
united  in  interest  a  joint  pleading  in  behalf  of  such  defendants  need  be  verified  by 
only  one  of  them."  Certainly  where  a  complaint  is  of  such  a  nature  as  to  affect 
each  defendant  separately,  the  answer  should  be  verified  by  all.'*  But  when  it  is  un- 
duly expensive  or  inconvenient  or  impracticable  to  procure  verification  of  all  the 
defendants  and  such  fact  is  made  to  appear,  the  court  may  allow  a  joint  plea  to  be 
verified  by  less  than  all  the  defendants.'*  A  verification  of  an  answer  to  a  rule  to 
show  cause  must  be  made  by  the  claimant  himself  or  the  reason  why  made  by  another 
for  him  fully  set  forth.*"  An  attorney  may  verify  a  pleading  for  his  client,'^  and  if 
so  stated  the  same  verification  may  be  for  himself  as  a  party.**  A  reason  why  the 
attorney  verifies  is  sufficiently  apparent  in  a  statement  that  the  client  is  absent.*' 
The  attorney  must  verify  of  his  own  knowledge,**  and  he  must  so  state.**  Where 
a  verification  by  an  attorney  is  positive  and  not  upon  information  and  belief,  his 
knowledge  of  the  facts  wiU  be  presumed  without  being  specifically  set  forth  in  the 
affidavit,  especially  when  the  averments  of  the  bill  are  direct  and  positive.**  In  many 
of  the  states,  an  officer  of  the  corporation  may  verify  for  the  corporation.*' 

Defects,  objections,  and  amendments;  waiver.^ — A  defective  verification  may  be 
cured  by  leave  of  court.**  A  pleading,  defectively  verified,  may,  after  notice,  be 
treated  as  a  nulUty.*"    Where  a  plea  is  verified  by  a  part  of  the  defendants,  the 


72.  American  Audit  Co.  v.  Industrial 
Fed.  of  America,  84  App.  Div.  304,  82  N.  T. 
S.  642. 

73.  Parish  v.  Vance,  110  111.  App.  60. 

74.  See  4  C.  L..  1817. 

75.  Civ.  Code  1895,  §  4966,  requiring  that 
"petitions  for  a  restraining  order,  injunc- 
tions, receiver  or  other  extraordinary  equi- 
table relief,  should  be  verified  positively  by 
the  petitioner,  or  supported  by  other  satis- 
factory proof"  construed  not  to  mean  that 
petitioner  only  may  verity,  but  verification 
by  anyone,  his  attorney  for  instance,  if  posi- 
tive will  be  sufficient.  Boston  Mercantile  Co. 
V.  Ould-Carter  Co.,  123  Ga.  458,  51  S.  E.   466. 

76.  77.  Computing  Scale  Co.  v.  Moore,  139 
T.  197. 

7&  As  where  the  question  is  whether  the 
defendants  are  all  members  of  a  partnership. 
Computing  Scale  Co.  v.  Moore,   139  P.   197. 

79.  Computing  Scale  Co.  v.  Moore,  139  P. 
197. 

80.  Horsuch  v.  Fry,   23  Pa.  Super.  Ct.  509. 

81.  Boston  Mercantile  Co.  v.  Ould-Carter 
Co.,  123  Ga.  458,  51  S.  E.  466. 

82.  A  petition  for  certiorari  filed  by  two 
plaintiffs  one  of  whom  is  an  attorney  at  law, 
is  properly  verified  by  an  affidavit  of  the  at- 
torney made  individually  as  an  attorney  for 
his  co-plaintiif.  American  Bonding  &  Surety 
Co.  V.  Adams  [Ga.]   52  S.  B.  622. 

83.  Under  a  statute  providing  that  a  bill 
may.be  sworn  to  by  an  agent  or  attorney, 
provided  the  affidavit  sets  forth  the  reason 
why  the  complainant  does  not  verify.  It  is 
sufficient  if  the  affidavit  states  that  the  com- 


plainants are  absent  from  the  state.  Code 
1S96,  p.  1205,  Rule  15.  Kinney  v.  J.  S.  Reeves 
&  Co.  [Ala.]  39  So.  29. 

84.  Baltimore  Bargain  House  v.  St.  Clair 
[W.  Va.]  52  S.  B.  660. 

85.  A  bill  for  an  injunction  verified  by 
plaintiff's  attorney,  though  positive  in  form, 
it  not  appearing  from  the  verification  that 
the  attorney  kne^v  the  contents  of  the  bill, 
is  fatally  defective.  Code  1899,  o.  125,  §  42. 
Baltimore  Bargain  House  v.  St.  Clair  [W. 
Va.]    52  S.   E.  660. 

86.  Kinney  v.  Reeves  &  Co.  [Ala.]  39  So. 
29. 

87.  Masonic  Ben.  Ass'n  v.  Simmons  [Miss.] 
38  So.  791;  Davis  v.  Baltimore  &  O.  R.  Co. 
[Md.]  62  A.  572;  Stockton  Lumber  Co.  v. 
Blodget  [Cal.]  84  P.  441.  The  fact  that  an 
answer  was  verified  by  the  president  of  the 
company  ansTvering  did  not  invalidate  it. 
Davis  V.  Baltimore  &  O.  R.  Co.  [Md.]  62  A 
572.  A  complaint,  verified  by  the  "manager 
of  the  corporation  plaintiff"  is  properly  veri- 
fied by  an  officer  of  the  corporation.  Stock- 
ton Lumber  Co.  v.  Blodget  [Cal.]  84  P.  441. 
The  secretary-treasurer  of  a  beneficial  cor- 
poration being  custodian  of  vouchers  and 
records  may  verify  an  answer  under  a  stat- 
ute requiring  a  general  officer  to  verify  the 
answer  of  a  corporation.  Code  1892,  §  534, 
Masonic  Ben,  Ass'n  v.  Simmons  [Miss.]  38  So. 
791. 

88.  See  4  C.  L.  1817. 

89.  Verification  not  by  proper  party. 
Consumers'  Gas  Trust  Co.  v.  Quinby  [C.  C. 
A]    137  P.   882. 
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technically  proper  course  is  to  take  a  decree  pro  confesso  as  to  the  remainder."^  After 
setting  a  plea  down  for  argument,  it  is  more  proper  to  allow  a  defective  verification 
to  be  amended  than  to  permit  a  waiver  to  be  disregarded  and  a  decree  pro  confesso 
taken.°°  In  the  Federal  courts,  the  great  weight  of  authority  is  that  objection  to  the 
omission  of  verification  may  be  waived.''  Want  of  verification  will  be  deemed 
waived,  unless  objection  is  made  to  the  pleading  at  the  proper  time.°*  Setting  down 
a  plea  for  argument  waived  objection  to  form  of  verification.'^ 


View;  Waiver,  see  latest  topical  index. 
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Deflnttlons  and  dements    (1834). 
Licensing  and  Public  Regulation   (1834). 
AVarehouse    Receipts    (1834). 
Contracts      of      Warehousing      in      General 
(1836). 
Care  and  Protection  of  Goods  Stored  (1836). 


Insurance   (1837). 

Damages    (1837). 

Charges  and  Lien  Therefor    (1S37). 

Trover  and  Conversion  (1837). 

Actions  and  Procedure   (1838). 

Crimes  and  Penalties   (1838). 


Definitions  and  elements.^^ — ^A  warehouse  is  a  place  for  storage  of  goods  for 
hire.®'  It  may  be  such  though  used  for  other  purposes  too."-  An  actual  warehouse 
is  not  essential  to  the  warehousing  of  goods.*  They  may  be  warehoused  upon  a  parcel 
of  ground,  inclosed,  or  open,  or  partly  so."  They  may  even  be  warehoused  upon  the 
owner's  premises  and  without  changing  their  location  thereon  from  what  it  was  be- 
fore.* The  only  thing  essential  is  that  their  possession  be  changed  from  that  of 
their  owner  to  that  of  the  waTehouseman,^  and  the  test  of  a  change  of  possession  is 
whether  the  warehouseman  has  acquired  exclusive  control  thereof.*  To  acquire  ex- 
clusive control  it  is  not  necessary  to  place  goods  warehoused  under  lock  and  key.  To 
place  someone  in  custody  who  alone  exerts  control  over  them  and  prevents  others  from 
interfering  with  them  is  sufficient.^  When  there  is  conscious  control,  the  intent  to 
exclude  and  the  exclusion  of  others,  with  access  to  the  place  of  custody  as  of  right, 
there  are  all  the  elements  of  possession  in  the  fullest  sense.*  Even  if  the  goods  had 
been  in  a  place  under  the  exclusive  control  of  the  warehouse  without  its  knowledge. 


90.  Code  Civ.  Proc.  I  528.  Beglln  V.  Peo- 
ple's Trust  Co.,  95  N.  T.  S.  910. 

91,  92,  93.  Computing  Scale  Co.  v.  Moore, 
139  F.  197. 

94.  Oneal  v.  Weisman  [Tex.  Civ.  App.]  13 
Tex.  Ct.  Eep.  503,  88  S.  W.  290. 

95.  Computing-  Scale  Co.  v.  Moore,  139  F. 
197. 

96.  No  cases  have  been  found  for  this  sub- 
ject since  the  last  article.     See  4  C.  L..   1818. 

97.  As  to  bank  deposits,  see  Banking-  and 
Finance,  6  C.  L.  347;  Carriers  as  warehouse- 
men, see  Carriers,  5  C.  L.  507. 

98.  See  4  C.  L..    1820. 

99.  Tennessee  statutes  define  -warehouse- 
men to  be  persons  -who  shall  receive  goods  in 
store  for  hire,  or  -who  shall  undertake  to  re- 
ceive and  take  care  of,  or  sell  the  same  for 
other  persons.  Love  v.  Export  Storage  Co. 
[C.  C.  A.]  143  F.  1.  Rev.  St.  111.  c.  114.  par. 
121,  §  2.  "Public  -warehouses  of  Class  C 
sliall  embrace  all  other  -warehouses  or  places 
-where  property  of  any  kind  is  stored  for  a 


consideration."     Union   Trust  Co.   v.   Wilson 
198  U.  S.  530,   49  L,a-w.  Ed.   1154. 

1.  One  -who  owns  and  operates  a  ware- 
house in  connection  with  a  distillery  is  nev- 
ertheless a  warehouseman  coming  within  the 
statutes  relating  thereto.  Commonwealth  v. 
Walker  [Ky.]  89  S.  W.  180.  One  is  sufficient- 
ly described  as  a  warehouseman  in  an  indict- 
ment in  the  words  "a  distiller  with  a  distil- 
lery and  warehouse  known  and  commonly 
called  bonded  warehouse."  Id.  Ky.  St.  1903, 
2672a,  construed  to  define  a  distiller  as  a 
warehouseman  and  making  it  a  felony  for 
any  one  but  the  distiller  to  Issue  a  ware- 
house receipt.     Id. 

2.  Love  v.  Export  Storage  Co.  [C.  C.  A.] 
143  F.  1.  A  public  -warehouse  may  mean  any 
place  whether  owned  or  hired  and  if  hired 
whether  of  the  owner  of  the  goods  deposited 
or  of  a  third  person.  Union  Trust  Co.  v 
Wilson,   198  U.  S.  530,  49  Law.  Ed.  1154. 

3.  4,  6,  6,  7.  Love  v.  Export  Storage  Co 
[C.  C.  A.]   143  F.  1. 
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they  woxild  still  have  been  under  its  control.'  However,  though  all  the  forms  indi- 
cate a  warehouse  bailment,  by  a  different  understanding,  a  difEerent  relation  would 
be  created  -j^"  and  certainly  exclusive  power  of  the  warehouseman  may  so  taper  down 
that  as  a  matter  of  law  there  finally  would  be  no  bailment.^^  A  garage  for  auto- 
mobiles is  not  a  warehouse  so  as  to  give  its  keeper  a  lien  on  automobiles  kept,  for  the 
reason  that  the  possession  of  the  automobiles  is  not  exclusive  and  continuous.^^  Al- 
thoiTgh  the  motive  for  warehousing  may  be  for  conveniences  of  pledging  rather  than 
storage  it  does  not  invalidate  acts  otherwise  sufficient  to  constitute  a  warehousing.^* 

A  "public"  warehouse  must  be  publicly  advertised  and  serve  the  public  at  large.^* 
Where  a  company  holds  itself  out  as  a  public  warehousing  concern,  but  has  no  local 
office  or  sign,  no  storage  room  exclusively  its  own,  no  regular  agents  except  the  em- 
ployes of  its  depositors,  and  where  the  goods  and  premises  are  liable  to  be  surren- 
dered any  time  on  surrender  of  receipts,  no  public  warehouse  exists.^"*  The  business 
of  earrjdng  on  a  warehouse  is  a  part  of  the  general  commercial  business  of  the  coun- 
try which  may  be  carried  on  by  corporations.^" 

Licensing  and  public  regulation}'' — ^Although  a  warehouse  company  fails  to  pay 
a  statutory  tax,  it  does  not  invalidate  the  receipts  issued  nor  the  contracts  entered 
into.^* 

Warehouse  receipts}^ — Apart  from  statute,  a  warehouse  receipt  simply  imports 
that  the  goods  are  in  the  hands  of  a  certain  kind  of  bailee.^"  The  .object  of  storing 
goods  and  accepting  a  warehouse  receipt  in  lieu  thereof  is  that  the  owners  of  the 
goods  so  deposited  may  have  some  evidence  of  ownership  easily  and  readily  negotia- 
ble.^^ An  agent  may  issue  receipts  for  his  own  goods  if  known  and  approved  by  hia 
superior.^^  Bills  of  lading  and  warehouse  receipts  are  not  negotiable  in  the  same 
sense  that  bills  and  notes  are,  but  their  delivery  with  or  without  indorsement  is  con- 
structive delivery  of  the  property,^'  and  the  receipt  by  a  public  warehouseman  on  his 
own  goods  is  just  as  negotiable  as  the  receipt  on  the  goods  of  a  third  person."*  If  the 
warehouse  company  has  no  possession  of  the  goods,  its  receipts  for  them  are  nullities 
as  against  the  real  owners  of  the  goods."     Hence,  warehouse  receipts  are  only  quasi 


8,  9,  10,  11.  Union  Trust  Co.  v.  "Wilson,  198 
TJ.  S.  530,  49  Law.  Ed.  1154. 

12.  Smith  V.  O'Brien,  46  Misc.  325,  94  N.  T. 
B.   673. 

13.  Love  V.  Export  Storage  Co.  [C.  C.  A.l 
143  F.  1;  Union  Trust  Co.  v.  Wilson,  198  U. 
S.  530,   49  Law.  Ed.  1154. 

14.  15.  Security  Warehousing  Co.  V.  Hand 
[C.  C.  A.]  143  P.  32. 

16.  Coming  within  Civ.  Code,  §  393,  subd. 
25,  providing  that  corporations  may  be  form- 
ed for  "the  transaction  of  any  mercantile, 
commercial,  industrial,  manufacturing,  min- 
ing, mechanical,  or  chemical  business.  Ori- 
ent Ins.  Co.  V.  Northern  Pao.  R.  Co.,  31  Mont. 
602.   78  P.  1036. 

17.  See  4  C.  L.  1820. 

18.  Warehouse  company  liable  to  statu- 
tory fine.  Love  v.  Export  Storage  Co.  [C.  C. 
A.]  143  P.  1. 

19.  See    4   C.   L.    1820. 

20.  Union  Trust  Co.  v.  Wilson,  198  U.  S. 
530,  49  Law.  Ed.  1154. 

21.  Star  Compress  &  Warehouse  Co.  v. 
Meridian  Cotton  Co.  [Miss.]  39  So.  417. 
W^hen  a  railroad  company  has  placed  cotton 
In  a  compress  warehouse,  and  receives  back 
Its  bills  of  lading  in  exchange  for  the  com- 
press receipts,  the  effect  is  merely  a  change 
of  bailee.     National  Bank  of  Cleburne  v.  Citi- 


zens'  Nat.    Bank    [Tex.   Civ.   App.]    93   S.   W. 
209. 

22.  Where  the  secretary  and  manager  of  a 
warehouse  corporation  hiJ^een  in  the  habit 
if  issuing  receipts  to  himsMf  for  stored  hay, 
which  were  known  to  the  directors  and  en- 
tered regularly  on  the  books  without  any  ob- 
jection, he  had  authority  to  do  so.  Riley  v. 
Loma  Vista-  Ranch  Co.  [Cal.  App.]  82  P.  686. 
And  the  same  were  ratified,  where  the  direct- 
ors approved  of  the  books  and  secretary's 
report  and  the  assignee  of  the  receipt  Tvas 
given  a  certain  rate  for  storage  of  the  hay 
represented  by  the  receipt.     Id, 

23.  Though  non-negotiable  receipts  ■were 
issued  to  the  railroad  and  by  it  turned  over 
to  the  bank,  the  bank  was  entitled  to  the 
possession  of  the  property.  National  Bank 
of  Cleburne  v.  Citizens'  Nat.  Bank  [Tex.  Civ. 
App.]  93  S.  W.  209.  Laws  1860,  c.  340,  p. 
346  (Amended  c.  73,  p.  96,  Laws  1863),  confers 
negotiability  on  warehouse  receipts  given  for 
goods  deposited  with  any  warehouseman, 
wharfinger,  vessel,  boat,  railroad  company, 
or  other  person.  Security  Warehousing  Co. 
v.  Hand  [C.  C.  A.]  143  P.  32. 

24.  By  statute  in  Wisconsin.  Security 
Warehousing  Co.  v.  Hand  [C.  C.  A.]  143  P.  32. 
In  Wisconsin,  by  statute,  an  owner  of  grain 
and  other  named  commodities  can  store  them 
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negotiable  securities,  and  the  fact  that  a  person  takes  a  transfer  of  them  in  good  faith 
gives  him  no  right  over  the  property  on  which  they  purport  to  be  issued,  if  in  fact 
the  warehouseman  had  no  custody  or  control  over  the  property  at  the  time  of 
their  issuance,^"  and  in  some  states  a  warehouseman  is  forbidden  by  statute^^  to 
issue  receipts  for  goods  not  bona  fide  received  in  store.'''*  Under  the  laws  of 
some  states  the  negotiability  and  commercial  value  of  such  receipts  is  enhanced  by 
the  fact  that  they  axe  incontestable  by  the  warehouse  company,^®  for  the  warehouse- 
man is  estopped  to  deny  the  actual  receipt  and  possession  of  the  goods  represented  by 
said  receipt,'"  nor  is  he  permitted  to  make  any  offset,  claim  or  demand  against  a  ne- 
gotiable receipt  when  called  on  to  deliver  the  goods,  other  than  is  expressed  on  the 
face  of  the  receipf'^ 

The  legal  holder  of  warehouse  receipts  is  the  person  entitled  to  possession  of  the 
goods  whether  he  is  the  owner  or  not.**  The  transfer  of  a  warehouse  receipt  in 
pledge  is  not  a  symbolical  delivery,  it  is  a  real  delivery,  to  the  same  extent  as  if  the 
goods  had  been  transported  to  another  warehouse  named  by  the  pledgee.*^  Therefore 
it  is  common  for  warehousemen  to  give  receipts  to  the  order  of  the  depositor,  because 
by  a  receipt  in  that  form  the  bailee  assents  in  advance  to  becoming  bailee  for  one 
who  is  brought  within  the  terms  of  the  receipt  by  an  indorsement  of  the  same.'* 

Contracts  of  warehousing  in  general. — In  construing  a  parol  contract  for  the 
care  of  goods  by  a  warehouseman,  it  is  proper  to  consider  not  only  what  was  said  but 
also  what  was  done.*° 

Where  a  .wife  deposits  her  household  goods  in  her  husband's  name,  the  ware- 
houseman having  no  knowledge  of  her  ownership  is  justified  in  treating  them  as  be- 
longing to  her  husband." 

Care  and  protection  of  goods  stored." — A  warehouseman  is  bound  only  to  the 
use  of  ordinary  care'*  commensurate  with  the  warehouseman's  knowledge  of  the  goods 
stored.'^  This  requires  the  placing  of  goods  in  a  proper  and  suitable  place  and  the 
exercise  of  ordinary  diligence  and  care  in  protecting  from  injury  by  the  weather  or 


In  his  own  elevator  or  storehouse  a.nd  Issue 
receipts  on  them.  Id.  In  Wisconsin,  one  not 
the  owner  of  a  public  warehouse  (except  a 
grain  owner)  cannot  obtain  a  negotiable  re- 
ceipt for  his  goo,da,jsxcept  by  taking  them  to 
a  public  wareholS^.     Id. 

25,  S«.     Whitney'  v.  Wenman,  140  V.  959. 

37,  28.  Civ.  Code,  p.  779.  Riley  v.  Loma 
Vista  Ranch  Co.  [Cal.  App.]  82  P.  686. 

29.  Star  Compress  &  W^arehpuse  Co.  v. 
Meridian   Cotton  Co.    [Miss.]    39   So.   417. 

30.  Riley  v.  Loma  Vista  Ranch  Co.  [Cal. 
App.]  82  P.  686.  Warehouse  receipts  are 
conclusive  evidence  in  the  hands  of  a  bona 
flde  holder  for  value  that  the  property  has 
been  received  and  that  the  holder  of  the  re- 
ceipt is  entitled  to  the  delivery  thereof. 
Star  Compress  &  Warehouse  Co.  v.  Meridian 
Cotton  Co.  [Miss.]  39  So.  417.  Though  is- 
sued by  mistake  or  carelessness.  Id.  in  the 
absence  of  proof  of  fraudulent  knowledge  by 
a  bona  fide  holder,  evidence  of  the  delivery 
of  the  goods  to  the  original  holder  will  be 
excluded.     Id. 

81.  Act  April  1.  1878,  §  6  (Civ.  Code,  p. 
779).  Riley  v.  Loma  Vista  Ranch  Co.  [Cal. 
App.]  82  P.  686.  Their  value  would  be  prac- 
tically destroyed  were  private  claims  or 
agreements  against  the  original  holder  good 
against  them.  Star  Compress  &  Warehouse 
Co.  V.  Meridian  Cotton  Co.  [Miss.]  39  So.  417. 


3S.  Where  a  bank  advanced  money  to  pur- 
chase cotton  and  received  as  security  the 
bills  of  lading  which  later  were  exchanged 
for  compress  receipts,  the  bank  was  entitled 
to  the  possession  of  the  property  although 
it  sold  the  cotton  for  which  It  accepted  a 
note  but  kept  the  compress  receipts.  Nation- 
al Bank  of  Cleburne  v.  Citizens'  Nat  Bank 
[Tex.  Civ.  App.]  93  S.  W.  209. 

33.  Union  Trust  Co.  v.  Wilson,  198  TJ.  S. 
530,  49  Law.  Ed.  1154.  Evidence  of  actual 
delivery.  Star  Compress  &  Warehouse  Co. 
V.  Meridian  Cotton  Co.  [Miss.]  39  So.  417. 
Goods  may  be  pledged  by  transfer  of  a 
warehouse  receipt.     Union  Trust  Co.  v.  Wil- 

'on,    198    U.    S.    530,    49    Law.    Ed.    1154,    cited 

vith  note  in  15  Tale  L.  J.  39. 

34.  Union  Trust  Co.  v.  Wilson,  198  U.  S. 
530.  49  Law.  Ed.  1154. 

35.  Phenix  Nerve  Beverage  Co.  v.  Dennis 
&  L.  Wharf  &  Warehouse  Co.  [Mass.]  75  N 
B.    258. 

36.  Stoddard  V.  Crocker   [Me.]   62  A.   241. 

37.  See  4  C.  L.  1821. 

38.  Charlotte  Trouser  Co.  v.  Seaboard  Air 
Line  R.  Co.,  139  N.  C.  382.  51  S.  E.  973. 

39.  If  a  railway  company,  without  know- 
ing their  contents,  receives  from  a  passenger 
trunks  containing  merchandise,  the  courts 
variously  hold  that  the  company  Is  liable  aa 
an   ordinary   bailee,   as   a   gratuitous    bailee 
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other  causes.^"  WTiere  there  was  a  contract  to  store  goods  and  prevent  them  from 
freezing,  the  fact  that  an  employe  of  the  depositor,  having  no  authority,  approved  of 
the  place  of  storage  does  not  relieve  the  depositee,^^  and  where  it  had  notice  that 
funds  deposited  with  it  by  an  administrator  were  so  deposited  by  order  of  the  court, 
it  had  sufficient  notice  to  render  it  liable  for  the  unauthorized  payment  of  the  funds.*^ 
Whether  the  owner  of  goods  had  such  opportunity  to  become  acquainted  with  the 
condition  of  storage  in  a  warehouse  as  to  charge  him  with  notice  is  a  question  for 
the  jury.*^  A  safety  deposit  company  is  required  at  all  times  to  exercise  that  degree 
of  care  which  a  prudent  person  would  exercise  to  prevent  unauthorized  third  persons 
from  having  access  to  boxes  in  vaults.''* 
Insumnce.*^ 
Damages.^' 

Charges  and  Men  therefor." — ^At  common  law  a  warehouseman  has  a  lien  on  the 
goods  for  storage,**  but,  in  the  absence  of  a  statute,  he  had  no  right  to  sell  them,  but 
only  to  hold  them  until  the  charges  were  paid.*'  Where  a  general  provision  grants  a 
warehouseman  the  right  of  sale  for  charges  and  later  a  special  law  is  enacted  defin- 
ing the  rights  of  the  depositor  and  warehouseman  much  more  accurately  and  in  some 
of  its  provisions  repugnant  to  the  former,  the  general  provision  is  repealed  by  impli- 
cation.^" A  bailee  (warehouseman)  asserting  a  lien  for  charges  has  technical  pos- 
session of  the  goods.°^ 

Trover  and  conversion.^'' — The  owner  of  deposited  goods  may  maintain  an  action 
for  trover  notwithstanding  that  they  were  deposited  in  another  person's  name."'  If 
goods  are  attached  in  a  warehouseman's  hands  he  is  bound  to  keep  them  as  trustee 
and  he  could  not  be  deemed  guilty  of  conversion  for  so  doing,**  and  if  articles  stored 
with  warehousemen  are  so  stored  that  he  cannot  separate  the  articles  exempt  uiider 
an  attachment  from  the  leviable  ones  he  is  not  at  fault  for  refusing  to  deliver  the 
exempt  property  to  the  owner.^*  But  it  would  not  excuse  him  from  delivering 
articles  having  a  separate  identity  and  easily  distinguishable,  which  were  clearly 
exempt  from  attachment."*  Where  the  evidence  discloses  a  demand  by  the  owner 
of  goods  for  them  and  an  unreasonable  delay  by  the  warehouseman  in  delivering 
them,  an  action  in  conversion  will  lie.*'    It  has  been  held,  however,  that  a  bailee. 


or  has  no  liability  at  all.  Charlotte  Trouser 
Co.  V.  Seaboard  Air  Line  K.  Co.,  139  N.  C. 
382,  51  S.  E.  973. 

40.  Charlotte  Trouser  Co.  v.  Seaboard  Air 
Line  K.  Co.,  139  N.  C.  382,  51  S.  B.  973. 
Where  a  railroad  company  left  trunks  con- 
taining merchandise  on  a  platform  for  more 
than  three  days  during  which  time  it  rained 
and  spoiled  the  samples,  they  were  liable  on 
the  ground  of  negligence.     Id. 

41.  Phenix  Nerve  Beverage  Co.  v.  Dennis 
,%:  T,  Wharf  &  Warehouse  Co.  [Mass.]  75  N. 
E.  258. 

4i.  In  re  Kothschild,  109  App.  Dlv.  B46,  96 
N.  T.  S.  372. 

43.  Western  &  A.  R.  Co.  v.  Branan,  123 
Ga.  692,  51  S.  B.  650. 

44.  Guaranty  Trust  Co.  v.  Diltz  [Tex.  Civ. 
App.]  91  S.  W.  596.  Where  a  box  in  a  safety  de- 
posit vault  could  not  be  opened  except  by 
two  keys,  one  In  care  of  company  and  other 
of  depositor,  and  the  depositor  lost  his  and 
subsequently  it  was  discovered  that  the  box 
had  been  opened  and  money  taken,  the  com- 
ptny  is  liable  on  the  ground  of  negligence, 
notwithstanding  that  depositor  lost  his  key. 
Id. 


45.  See  2  C.  L.  2031. 

46,  47.     See  4  C.  U  1822. 

4a     Stoddard  V.  Crocker  [Me.]  62  A.  241. 

49.  Stoddard  v.  Crocker  [Me.]  62  A.  241. 
Rev.  St.  c.  141,  §§  1,  3,  do  not  authorize  a 
warehouseman  to  sell  property,  left  in  stor- 
age, for  unpaid  charges.  Head  v.  Beoklen- 
berg,  116  111.  App.  676. 

50.  Stoddard  v.  Crocker  [Me.]  62  A.  241. 
Rev.  St.  1883,  o.  91,  Is  broad  enough  to  au- 
thorize sale  for  lien  of  warehouseman;  under 
it,  sale  may  be  made  at  any  time.  It  is  the 
general  provision  and  hence  is  repealed  by 
Laws  1897,  c.  304,  and  Revision  1903,  c.  33, 
5  10,  which  authorizes  a  public  warehouse- 
man to  sell  goods  held  for  storage,  but  only 
after  one  year  has  elapsed  from  last  pay- 
ment, being  a  specific  provision.     Id. 

51.  Union  Trust  Co.  v.  Wilson,  198  U.  S. 
530.  49  Law.  Ed.  1154. 

53.     See  2  C.  Lu  2033. 

53.  Stoddard  v.  Crocker  [Me.]  62  A  241. 

54,  55.  Cornell  V.  Mahonoy  [Mass.]  76  N. 
E.  664. 

60.  Sewing  machines.  Cornell  v.  Mahoney 
[Mass.]  76  N.  B.  664, 
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such  as  a  warehouseman,  of  property  to  which  there  are  adverse  claimants  might 
refuse  to  deliver  the  same  for  such  reasonable  time  as  will  enable  him  in  good  faith 
to  investigate  the  facts  as  to  the  real  ownership.'*  Statutory  conditions  relied  upon 
to  exempt  a  warehouseman  from  a  suit  in  replevin  or  conversion  must  be  set  forth  in 
his  answer  in  order  to  give  him  the  benefit  of  them.'"  Whenever  a  demand  is  neces- 
sary to  create  a  cause  of  action  against  a  warehouseman  for  conversion,  the  demand 
must  be  reasonably  made  before  limitation  has  run.^" 

Actions  and  p-ocedure.^^ — The  owners  of  goods  may  sue  a  railroad  company 
through  whose  negligence  the  goods  are  burned  in  a  warehouse,  though  the  owners 
were  stockholders  of  tlie  warehouse  corporation  which  had  waived  all  claim  for  dam- 
ages from  destruction  of  warehouse  by  the  acts  of  the  railroad.*^  A  law  which  re- 
lieves warehousemen  from  actions  in  replevin  and  conversion  unless  they  claim  some 
other  interest  in  property  than  a  lien  for  charges  is  unconstitutional."^ 

Grimes  and  penalties.^* — In  some  states  the  issuance  of  a  fraudulent  receipt  is 
a  crime.*"  Wliere  a  statute  makes  it  a  crime  to  issue  a  warehouse  receipt  fraudulently 
without  naming  the  crime,  a  general  description  of  the  offense  in  the  indictment  is 
sufficient.'"' 

Wabbants;  Wabeanty,  see  latest  topical  index. 

WASTB.6T 

Waste  consists^^  in  whatever  does  a  lasting  damage  to  the  freehold  or  inherit- 
ance.°°  A  lease  of  the  superficies  of  the  soil  does  not  include  minerals  and  their 
removal  would  be  waste."  The  right  of  estovers  is  part  of  the  common  law  of  Iowa" 
and  is  incident  to  a  mere  lease  of  farm  land.'^  The  cutting  of  trees  is  not  permis- 
sible as  estovers  of  house  bote  unless  the  trees  are  such  and  the  local  custom  such  as 
to  sanction  that  use  of  them'^  but  dead  or  fallen  timber  may  be  so  used.''* 

In  order  to  maintain  an  action  to  restrain  waste,  a  complainant  must  either  be 
in  possession  or  must  show  a  valid  and  subsisting  title  in  himself  to  the  premises.''* 
Hence,  under  the  modern  law  anyone  having  a  reversion  or  remainder  for  life  or 
years  as  well  as  any  fee  owner  may  sue  for  damages  for  waste.'*     One  who  has  ae- 


57,  58.     Lissner  v.  Cohen,  97  N.  T.  S.  227. 

69.  Decided  under  Laws  1902,  p,  1775,  c. 
60S,  which  has  been  declared  unconstitution- 
al. See  Lissner  v.  Cohen,  97  N.  T.  S.  227; 
Hazlett  V.  Hamilton  Storage  &  Warehouse 
Co.,  94  N.  Y.  S.  BSD. 

60.  One  who  stored  wheat  in  1885  and  It 
■was  con-verted  in  1887,  and  no  demand  was 
made  until  1897,  held  statute  of  limitations 
had  run  against  it.  Freeman  v.  Ingerson 
fMich.]  12  Det.  Leg.  N.  866,  106  N.  "W.  278. 

61.  See   4  C.  L.    1822. 

62.  Orient  Ins.  Co.  v.  Northern  Pac.  R.  Co., 
31  Mont.  502,  78    P.  1036. 

63.  Laws  1902,  c.  608,  p.  1775,  held  un- 
constitutional on  the  ground  that  it  takes 
property  without  due  process  of  law.  Liss- 
ner V.  Cohen,  97  N.  Y.  S.  227. 

64.  See    4    C.    L.    1823. 

65.  In  Kentucky  for  any  one  biit  the  dis- 
tiller to  Issue  a  warehouse  receipt  from  his 
warehouse  is  a  felony.  Ky.  St.  1903,  §  2572a. 
Commonwealth  v.  Walker  [Ky.]  89  S.  W.  180. 

66.  Commonwealth  v.  Walker  [Ky.]  89  S 
W.  ISO.     Ky.  St.  1903,  §§  4772,  4775,  construed 


5   e.  L. 


to  make  fraudulent  issuance  of  a  warehouse 
receipt  a  crime.     Id. 

67.  As   to  what  are  Fixtures,   see 
1431,  and  see  Special  Article,  6  C.  L   ;.„„ 

68.  See  4  C.  L.   1823. 

69.  The  removal  of  a  building  or  improve- 
ment permanently  attached  to  the  freehold 
IS  waste.  Fixtures  annexed  to  the  realty  by 
a  tenant  may  not  be  removed.  Davis  v  Cars- 
ley  Mfg.  Co.,  112  111.  App.  112. 

,aI\  ?°.fJ^-  ■^^°™  "^-  ^<=^  Crude  Oil  Co., 
147  Cal.  659,  82  P.  317.  One  leasing  land  for 
the  purpose  of  erecting  a  tenement  may  not 
thereunder  extract  minerals  or  oil,  nor  would 
his  assignee  have  any  such  rights.  Id. 
71,  72,  73,  74.  Anderson  v.  Cowan, 
Iowa,  259,  101  N.  W.  92,  106  Am.  St.  Hep 
with    note. 

75.  Adams  v.  Slattery  [Colo.]  85  P.  87. 

76.  Latham  v.  Roanoke  R.  &  Lumber  Co 
139  N.  C.  9,  51  S.  B.  780.  Reversioner  In  fee 
Adams  v.  Slattery  [Colo.]   85  P.  87. 

Note:  The  common-la-w  action  of  waste 
could  be  brought  only  by  one  who  had  an  es- 
tate   of    inheritance    following    immediately 
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quired  a  good  title  to  land  by  adverse  possession  may  restrain  an  adverse  claimant 
from  committing  waste."  It  is  well  settled  that  one  entitled  to  a  contingent  re- 
mainder cannot  maintain  an  action  to  recover  damages  for  waste,"  but  an  injunction 
may  issue  to  protect  him."  A  mortgagee  or  his  trustee^"  or  a  lienor  for  purchase 
money  may  maintain  a  suit  to  restrain  waste  impairing  the  security'^  by  invoking 
equity  to  prevent  the  injury  actually  committed  or  threatened/^  or  he  may  have  an 
action  on  the  case  for  damages,  for  an  injury  to  his  security  by  waste  by  mortgagee,^'' 
but  for  trivial  acts  of  waste  the  courts  will  not  interfere.'*  Although  a  proposed 
waste,  if  successful,  would  be  profitable  a  mortgagee  may  object  to  losing  in  whole 
or  in  part  a  satisfactory  security  and  accepting  in  its  place  one  dependent  on  con- 
tingencies.*^ When  taxes  against  real  estate  are  past  due  and  unpaid,  the  county  by 
which  the  taxes  were  levied  may  maintain  a  suit  to  restrain  waste,  where  the  acts 
complained  of  would  reduce  the  value  of  the  property  to  an  amount  insufficient  to 
pay  the  taxes.*®  In  order  to  maintain  such  a  suit,  it  is  not  necessary  that  the  county 
should  first  become  a  purchaser  of  the  property  at  a  tax  sale."  A  county  treasurer, 
as  trustee  of  the  state  or  a  subdivision  thereof,  might  bring  and  maintain  such 
action.'*  An  administrator  or  executor  who  has  no  estate  in  the  premises  except  the 
right  to  lease  is  not  injured  by  waste  and  cannot  sue.*" 


upon  the  tenancy  of  him  committing  the 
•waste  (Co.  Litt.  218b,  Butler's  note);  and  it 
•was  furthermore  necessary  that  there  he 
•what  ■was  termed  "privity"  between  the 
plalntife  and  defendant  (Co.  Litt.  B3b;  2  Inst. 
301;  Foot  V.  Dickinson,  2  Mete.  [Mass.]  611; 
Bates  V.  Shraeder,  13  Johns.  [N.  T.]  260, 
Finch's  Cas.  460;  Lander  v.  Hall,  69  Wis.  331; 
1  Washburn,  Real  Prop.  118). 

"At  common  law,  the  assignee  of  the  ten- 
ant by  the  curtesy  cannot  be  sued  in  waste. 
The  action  ought  to  have  been  brought 
against  the  tenant  himself  by  the  heir;  and 
the  books  state  that  thereby  he  shall  recov- 
er the  lands  against  the  assignee,  for  the 
privity  which  is  between  the  heir  and  tenant 
by  the  curtesy.  Walker's  Case,  3  Coke,  23. 
So,  if  tenant  in  dower,  or  tenant  by  the  cur- 
tesy, grant  over  their  estate,  yet  the  privity 
of  action  remains  between  the  heir  and  them, 
and  he  shall  have  an  action  of  waste  against 
them  for  waste  committed  after  the  assign- 
ment; but  if  the  heir  grant  over  the  rever- 
sion, then  the  privity  of  action  is  destroyed, 
and  the  grantee  cannot  have  any  action  of 
waste,  but  only  against  the  assignee,  for  be- 
tween them  is  privity  in  estate,  and  between 
them  and  the  tenant  in  dower,  or  the  tenant 
by  the  curtesy,  is  no  privity  at  all."  Bates 
V.  Shraeder,  13  Johns.  [N.  Y.]  260,  Finch's 
Cas.  460.  But  an  action  on  the  case  for 
waste  may  be  brought  by  one  having  a  re- 
version or  remainder  for  life  or  years, 
as  well  as  by  one  having  a  fee  simple 
or  fee  tail  (Greene  v.  Cole,  2  Saund.  253, 
note;  McLaughlin  v.  Long,  6  Har.  &  J.  [Md.] 
113;  Dozler  v.  Gregory,  46  N.  C.  100),  and 
there  is,  by  some  authorities,  to  sustain  such 
action,  no  requirement  of  privity  of  estate 
(Chase  v.  Hazelton,  7  N.  H.  171;  Randall  v. 
Cleaveland,  6  Conn.  328;  Dickinson  v.  Balti- 
more, 48  Md.  583;  Dupree  v.  Dupree,  49  N.  C. 
387,  69  Am.  Dec.  757;  Robinson  v.  Wheeler, 
25  N.  T.  252.  Contra.  Bacon  v.  Smith,  1  Q. 
B.  345;  Foot  v.  Dickinson,  2  Mete.  [Mass.] 
611).  An  action  on  the  case  cannot,  however, 
be  brought  by  one  whose  interest  is  merely 


contingent.  Sager  v.  Galloway,  113  Pa,  500. 
So,  where  the  statute  provides  for  an  action 
by  the  person  having  the  next  immediate  es- 
tate of  inheritance.  Hunt  v.  Hall,  37  Me.  363. 
Generally,  where  there  is  a  statutory  provi- 
sion as  to  waste,  the  persons  entitled  to  bring 
the  action  are  specified.  1  Stimson's  Am.  St. 
Law,  §  1353.  See  Curtiss  v.  Livingston,  36 
Minn.  380;  Robinson  v.  Wheeler,  25  N.  T.  252. 
— From  Tiffany,  Real  Prop.  p.  576. 

77.  Cutting  timber.  Hall  v.  Bowman 
[Ky.]  90  S.  W.  1051. 

78.  Latham  v.  Roanoke  B.  &  Lumber -Co., 
139  N.  C.  9,  51  S.  E.  780. 

79.  But  the  interest  of  a  contingent  re- 
mainderman in  timber  will  be  protected  by  a 
court  of  equity  by  injunction.  Latham  v. 
Roanoke  R.  &  Lumber  Co.,  139  N.  C.  9,  51  S. 
B.  780. 

80.  Fidelity  Trust  Co.  v.  Hoboken  &  M  R. 
Co.  [N.  J.  Bq.]  63  A.  273;  Davis  v.  Carsley 
Mfg.  Co.,  112  111.  App.  112.  Whether  he  be 
solvent  or  insolvent.     Id. 

81.  Cutting  of  timber  on  land.  Reynolds 
V.  Lawrence  [Ala.]  40  So.  576.  When  the 
mortgagee's  security  is  upon  the  plant  and 
franchises  of  a  corporation  engaged  in  quasi- 
public  business  of  carrying  passengers  by 
means  of  the  mortgaged  premises  and  when 
it  appears  that  the  conduct  of  the  mortgagor 
is  likely  to  prevent  or  diminish  the  pow^r  to 
mak6  profitable  use  of  the  premises  mort- 
gaged, a  case  for  relief  is  made  out.  Fi- 
delity Trust  Co.  V.  Hoboken  &  M.  R.  Co.  [N. 
J.   Eq.]   63  A.   273. 

82.  83,  84.  Fidelity  Trust  Co.  v.  Hoboken 
&  M.  R.  Co.  [N.  J.  Eq.]  63  A.  273. 

8r>.  Fidelity  Trust  Co.  v.  Hoboken  &  M.  R. 
Co.  [N.  J.  Eq.]  63  A.  273.  Making  a  contract 
with  a  competitor  which  granted  the  com- 
petitor such  rights  and  privileges  on  the 
premises  of  the  mortgagor  as  might  impair 
the  value  of  the  estate.     Id. 

86,  87,  88.  Lancaster  County  v.  Fitzgerald 
[Neb. r  104  N.  W.  875. 

80.  Adams  v.  Slattery  [Colo.]  85  P.  87.  In- 
junction will  not  lie.     Id. 


1840 


WATEES  AND  WATEE  SUPPLY  §  1. 


6   Cur.   La\r, 


At  common  law  against  a  tenant  who  committed  waste,  the  remedy  was  an 
action  for  waste;  and  later,  an  action  on  the  case  for  waste  and  for  injunction,  and 
an  action  for  forfeiture  for  waste  would  not  follow  unless  a  re-entry  was  preserved  by 
the  lease.""  The  remedy  by  injunction  is  now  fully  established  and  has  practically 
superseded  the  old  common-law  remedy  of  action  for  waste  and  action  on  the  case 
for  damages.  The  injunction  will  be  granted  in  aU  cases  where  the  former  common- 
law  actions  would  lie.°^ 

WATERS  AND  WATEK  SUPPLY. 
[By  Benj.  W.  Wood.] 


§  1.     Definition  and  Kinds  ofWaters  (1840). 
§  2.     Sovereignty  Over  Waters  and  Lands 
Beneath  (1841). 

§   3.     Rights       In       Xatnral      'Waterconrses 

(1841).  Interference  and  Obstruction  (1843). 
Nuisance  and  Pollution  (1844).  Damages 
Recoverable  for  Pollution  (1845).  Diversion 
(1846).     Bridg-es   and    Culverts    (1847). 

§  4.     Rights  In  Lakes  and  Ponds   (1848). 

§  6.  Rights  In  Subterranean  and  Percolat- 
ing Vi^aters   (1848). 

§  e.     Rights  In  Tide  Waters  (1848). 

§   7.     Rights  In  Artificial  W^aters    (1848). 

§  &     Ice  (1848). 

§  9.  Surface  Waters  and  Drainage  or  Rec- 
lamation (1849).  Common-Law  Bule  (1849). 
Clvil-Liaw  Rule  (1849).  Natural  Drainage 
Channels  (1850).  Obstruction  of  Surface 
Waters  (1850).  Railroad  Companies  (1850). 
A  Landowner  Has  no  Right  to  Collect  Sur- 
face Water  in  a  Body  (1851).  Storm  Sewers 
(1852).  One  May  Not  Allow  Surface  Water 
to  Accumulate  in  Pools  artd  Become  Stagnant 
(1855).     Drainage  of  Ponds  (1853). 

§  10.     Lands  Under  W^ater   (1853). 

§  11.  Iievles,  Dikes,  Seaivalls,  and  Other 
Protective  Works  (1854). 

§  12.  Levies,  Drainage,  and  Reclamation 
(1SS4). 

§  13.  Blilllng  and  Power  and  Other  Non- 
consnming  Privileges;  Dams,  Canals,  and 
Races  (1854). 

§  14.  Irrigation  and  Water  Supply;  Gom- 
mora-LaTT  Rights  and  the  Doctrine  of  Appro- 
priation (1856). 

A.  Rights  in  the  W^ater  (1856).  Com- 
mon-Law Rule  (1856).  An  Appro- 
priation   (1856).     Who   May  Appro- 


priate (1856).  Wh^t  May  be  Ap- 
propriated (1857).  Method  of  Ap- 
propriating (1857).  Right  to  Supply 
From  Water  Companies  (1858). 
Limit,  Measure,  and  Extent  of  Right 
(1858).  A  Water  Right  May  be  Ac- 
quired by  Adverse  User  or  Prescrip- 
tion (1859).  The  Right  of  Appro- 
priation Can  be  Lost  Only  by  Aban- 
donment or  Adverse  Possession 
(1860). 

B.  Right   in   Ditches   and   Canals    (1861). 

Ditch  Rights  of  Way  (1862).  Lia- 
bility for  Damages  Caused  in  the 
Use  and  Construction  of  Ditches 
(1862). 

C.  Remedies  and  Procedure    (1863). 

§  15.  Irrigation  Districts  and  Irrigation 
and  Power  Companies  (1865). 

§  16.  Water  Companies  and  W^ater  Snpply 
Districts  (1866).  Water  Franchises  (1866). 
Condemnation  of  Property  by  Water  Com- 
raTiies  (1S67).  Water  Boards  and  Districts 
(1867).  Public  Ownership  (1868).  Contracts 
tor  Public  Supply  (1868).  Breach  and  En- 
forcement of  Public  Contract    (1869). 

§  17.  Water  Service  and  Rates  (1860). 
Service  Contracts  (1870).  Injuries  From  De- 
flcient  Supply  or  Equipment,  and  Negligence 
(1870).  Rules  and  Regulations  of  Service; 
Pipes,  Meters  and  Consumption  (1871). 
Water  Rates  (1871).  Remedy  for  Nonpay- 
ment of  Charges  (1872).  Rates  for  Irrig-a- 
tion  and  Payment  of  Charges   (1873). 

§  18.  Grants,  Contracts  and  Licenses 
(1S73).     A  Parol  License    (1875). 

§   10.     Torts   Relating   to  ^Vaters    (1875). 

§  20.  Crimes  and  OSensea  Relating  to 
TVaters    (1876). 


The  scope  of  this  topic^''  includes  the  general  law  of  waters  and  the  use  and 
supply  thereof  except  as  other  topics  below  eited"^  cover  necessary  exclusions. 

§  1.  Definition  and  hinds  of  waters."^— k  natural  watercourse  is  one  in  which 
water  uniformly  or  habitually  flows,  having  reasonable  limits  as  to  width.""     It 


90.  Isom  V.  Rex  Crude  Oil  Co.,  147  Cal. 
659,  82  P.  317.  Civ.  Code  §  1930,  declares  that 
waste  Is  ground  for  rescinding  the  contract. 
Id. 

91.  Davis  V.  Carsley  Mfg.  Co.,  112  111.  App. 
112. 

92.  See  4  C.  L.  1824. 

93.  See  Bridges,  5  C.  L.  439;  Ferries,  5  C. 
L.   1422;  Navigable  Waters,   6  C.  L.   742;  Ri- 


parian Owners,  6  C.  L.  1313;  Shipping  and 
Water  Traffic,  6  C.  L.  1464;  Wharves,  4  C.  L. 
1862. 

94.  See  4  C.  L.  1824. 

95.  If  surface  water  uniformly  or  habitu- 
ally flows  over  a  given  course  having  rea- 
sonable limits  as  to  width,  the  line  of  Its 
flow  is  a  watercourse.  Hull  v.  Harker  riowoi 
106  N.  W.   629.  •' 
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is  not  necessary  that  the  flow  be  sufficient  to  wear  out  a  channel  having  well  de- 
fined sides  or  banks.^* 

§  2.  Sovereignttf  over  waters  and  lands  leneaih.^'' — The  ownership  of  and 
dominion  and  sovereignty  over  lands  covered  by  tide  waters  within  a  state  is  in 
such  state.®*  The  same  doctrine  as  to  the  domiaion  and  sovereignty  over  and 
ownership  of  lands  imder  navigable  waters  of  the  Great  Lakes  applies,  which  obtains 
at  common  law  as  to  lands  under  tide  waters  on  the  borders  of  the  sea.^"  As  be^ 
tween  nations,  the  minimum  limit  is  a  marine  league  from  the  coast,  and  within 
these  limits  a  state  may  define  its  boundaries  on  the  sea  and  extend  its  sovereignty 
and  jurisdiction  to  all  places  within  such  territorial  limit.^  As,  therefore,  by  the 
treaty  with  Great  Britain,  the  boundary  line  between  the  two  countries  is  through 
the  middle  of  Lake  Huron  and  the  boundary  of  Michigan  coincides  therewith  the  laws 
of  that  state  so  far  as  applicable  extend  over  the  whole  of  the  waters  of  that  lake 
within  the  state  boundaries  in  the  same  manner  as  if  they  were  tide  waters  extend- 
ing only  one  league  from  shore.''  It  is  the  duty  of  the  legislature  to  preserve  the 
use  of  streams,  title  to  the  bed  of  which  is  in  the  state,  to  all  persons  and  for  all 
purposes.'  The  right  of  the  public  to  use  a  public  stream  is  not  confined  to  fishing 
in  and  takiag  water  and  ice  therefrom  but  includes  the  use  of  the  stream  for  boat- 
ing, skating,  and  other  sports.*  Though  the  state  of  ISTew  York  has  dominion 
over  the  waters  of  Niagara  river  and  power  to  regulate  the  use  and  diversion  thereof, 
it  has  no  property  or  ownership  in  them  within  the  constitutional  provision  pro- 
hibiting the  appropriation  of  public  property  for  private  use  without  the  assent  of 
the  legislature.^ 

§  3.  Rights  in  natural  watercourses.^ — ^Every  proprietor  of  land  on  the  banks 
of  a  natural  stream  has  an  equal  right  to  have  the  water  of  the  stream  continue  to 
flow  in  its  natural  course  as  it  was  wont  to  run  without  diminution  in  quantity^ 
or  deterioration  in  quality,'  unless  otherwise  agreed  upon  by  the  parties,*  or  unless 


9«.    Hun  V.  Harker  [Iowa]  106  N.  W.  629. 
»r.     See  4  C.  L,.  1824. 

98^  99,  1,  2w  Chlcag-o  Transit  Co.  v.  Carap- 
beU,  110  in.  App.   366. 

3.  Board  of  Park  Com'rs  of  Des  Moines  v. 
Diamond  Ice  Co.  [Iowa]  105  N.  W.  203.  Laws 
1901,    p.    131,    c.    179,    g-iving    the    park   board 

,  jurisdiction  over  ']e  Des  Moines  River  in  the 
city  of  Des  Moines  where  city  property  abuts 
on  the  river  and  empowering  such  board  to 
improve  the  bed  of  the  river  for  boating-, 
skating,  and  other  sports,  and  to  prohibit  the 
taking  of  ice  therefrom,  is  not  as  to  other  ri- 
parian owners  a  taking  of  property  without 
due  process.  Id.  Under  Daws  1901,  p.  131,  c. 
179,  giving  the  park  commissioners  of  Des 
Moines  jurisdiction  over  the  Des  Moines  river 
w^ithin  specified  limits,  and  providing  that  if 
a  dam  was  built  below  an  existing  one  it 
could  prohibit  the  taking  of  Ice  from  be- 
tween the  dams,  it  is  held  that  they  may 
prohibit  the  taking  of  ice  above  the  existing 
dam.     Id. 

4.  Board  of  Park  Com'rs  of  Des  Moines  v. 
Diamond  Ice  Co.   [Iowa]   105  N.  W.  203. 

5.  Niagara  County  Irrigation  &  Water 
Supply  Co.  V.  College  Heights  Land  Co.,  98  N. 
T.  S.  4.  Laws  1891,  p.  483,  c.  259,  creating  a 
corporation  to  construct  a  waterway  from 
Niagara  river  to  supply  water  to  villages, 
gives  the  corporation  no  property  of  the 
state  in  the  bed  of  the  stream  but  merely 
gives   it  power  to  do   what   is   necessary   to 

6   Curr.    L. — 116. 


carry  out  the  provisions  of  the  act.  Id. 
Hence  the  assent  of  two-thirds  of  the  legis- 
lature was  not  essential  to  its  enactment 
under  the  constitutional  provision  requiring 
such  assent  to  laws  appropriating  public 
property  for  private  use.     Id. 

6.  See  4  C.  L.  1825. 

7.  A  lower  riparian  owner  has  the  right 
to  the  natural  flow  of  the  stream  and  an 
upper  owner  cannot  divert  water  from  the 
stream  to  such  an  extent  as  to  deprive  him 
of  that  right.  New  England  Cotton  Yarn  Co. 
V.  Laurel  Lake  Mills  [Mass.]  76  N.  B.  .^31. 
Where  one  shOTVs  himself  entitled  to  an  in- 
iunction  against  diversion  of  "water  from  a 
stream  which  furnishes  his  only  unfailing 
supply,  the  same  should  be  granted  without 
qualification  since  there  is  no  adequate  rem- 
edy at  law.  Stoner  v.  Patten  [Ga.]  62  S.  B. 
894.  A  diversion  of  the  water  or  the  mak- 
ing the  same  noxious  is  a  nuisance.  Alabama 
Consol.  Coal  &  Iron  Co.  v.  Turner  [Ala.]  39 
So.  603. 

8.  See  post,  §  3,  Nuisance  and  pollution. 
He  has  a  right  to  have  the  water  come  down 
unheated  and  unpolluted.  New  England  Cot- 
ton Tarn  Co.  v.  Laurel  Lake  Mills  [Mass.] 
76  N.  B.   231. 

9.  A  contract  between  an  upper  and  lower 
riparian  owner  by  which  the  former  ac- 
quired the  right  to  turn  all  water  used  in 
condensing  into  the  latter's  condensing  pond, 
held  to  absolve  him  from  the  duty  of  return- 
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inconsistent  rights  have  been  acquired  by  prescription."  This  right  exists  notwith- 
standing he  has  never  utilized  the  full  flow,^i  and  he  cannot  be  deprived  ot  it 
-without  his  consent  except  by  condemnation  proceedings  and  the  payment  of  com- 
pensation.^^ An  upper  riparian  owner  has  a  right  to  use  the  water  for  power^ 
or  other  reasonable  nonconsumptive  use."  This  involves  the  right  to  detain  it  long 
enough  and  discharge  it  in  such  manner  as  will  make  it  useful.^'*  But  he  has  no 
right  to  detain  or  discharge  it  in  an  unreasonable  manner.**  The  only  rule  is 
that  the  detention,  discharge,  and  use  must  be  reasonable  under  the  circumstances  of 
Ihe  particular  case;"  but  outside  of  regions  where  appropriative  rights  in  water 
are  recognized,**  he  has  no  absolute  right  to  take  water  from  the  stream  for  irri- 
gation.** An  upper  owner  has  a  right  to  construct  artificial  drains  to  discharge 
into  a  stream  water  which  would  naturally  find  its  way  there. ^o  Riparian  rights 
on  a  navigable  stream  do  not  depend  on  ownership  of  the  bed  of  the  stream.^* 
The  riparian  owner's  right  to  use  waters  of  a  navigable  stream  for  irrigation  is 
subject  to  the  right  of  the  state  to  improve  its  navigability,^^  and  the  state  may  so 
improve  the  river  without  compensating  him  for  injury  to  such  right. ^^  A  riparian" 
owner  on  a  navigable  stream  may  place  obstructions  therein  so  long  as  rights  of 
navigation  are  not  interfered  with.^"  Fish  traps  set  in  a  navigable  stream  may  not 
be  wantonly  destroyed.^"  The  owner  of  upland  may  not  trespass  upon  intervening 
land  of  a  private  owner  for  the  purpose  of  reaching  navigable  water  which  lies  be- 
yond.^" 


ing  the  water  to  the  stream,  notwithstand- 
ing a  provision  in  the  contract  that  neither 
party  "waived  riparian  rights.  Ne^v  England 
Cotton  Tarn  Co.  v.  Ijaurel  Lake  Mills  [Mass.] 
76  N.  B.  231. 

10.  The  use  of  the  water  by  a  riparian 
proprietor  In  substantially  the  same  manner 
for  the  statutory  period  with  the  knowledge 
of  a  lower  owner  raises  a  presumption  ot  a 
right  to  continue  to  so  use  it.  Alabama  Con- 
sol.  Coal  &  Iron  Co.  v.  Turner  [Ala.]  39  So. 
603.  One  who  maintains  a  dam  for  fifty 
years  acquires  a  prescriptive  right  and  its 
reconstruction  in  a  non-negligent  manner 
wil!  not  give  a  cause  of  action  to  a  land 
owner  claimed  to  have  been  injured  by  over- 
flow. Illinois  Cent.  R.  Co.  v.  Dennison,  116 
III.  App.  1. 

11.  Gray  v.  Ft.  Plain,  105  App.  Biv.  215,  94 
N.  T.  S.  698.  Though  diversion  leaves  him 
sufficient  water  for  all  the  purposes  for  which 
lie  uses  It.     Id. 

12.  Gray  v.  Ft.  Plain,  105  App.  Div.  215, 
94  N.  T.  S.  698. 

13.  Hazard  Powder  Co.  v.  Somersville  Mfg. 
Co.  tConn.]  61  A.  519. 

14.  An  upper  riparian  owner  may  divert 
water  from  the  stream,  use  it  in  a  reasonable 
manner,  and  return  it  without  material  dim- 
inution in  quantity.  Alabama  Consol.  Coal  & 
Iron   Co.  v:   Turner   [Ala.]    39   So.    603. 

15.  IB.  Hazard  Powder  Co.  v.  Somersville 
Mfg.  Co.  [Conn.]  61  A.  519. 

17.  Detention  during  the  night  and  dis- 
charge evenly  during  the  day  held  not  an  un- 
reasonable use.  Hazard  Powder  Co.  v.  Som- 
ersville Mfg.  Co.  [Conn.]  61  A.  519.  The  cus- 
tom and  usage  of  similar  mills  on  the  stream 
and  on  other  streams  in  the  locality  is  ad- 
missible on  the  question  of  reasonable  use 
by  an  upper  as  against  a  lower  riparian  own 
er.     Id. 


IS.     See  post,  §  14. 

19.  The  taking  of  water  from  a  stream  for 
irrigation  is  not  an  ordinary  or  natural  use. 
Bigham  Bros.  v.  Port  Arthur  Canal  &  Dock 
Co.  [Tex.  Civ.  App.]   91  S.  W.  848. 

£0.  Where  a  landOTvner  constructs  drains 
emptying  into  a  natural  watercourse  but 
which  do  not  dra-vv  any  water  into  such 
course  which  would  not  naturally  have  found 
its  way  there  at  the  place  where  the  drains 
discharge  it  he  is  not  liable  to  a  lower  owner 
along  such  course  for  damages  for  construct- 
ing such  drains.  Hull  v.  Harker  [Iowa]  106 
N.  tV.  629.  A  landowner  who  allows  a  ditch 
over  his  land  to  become  obstructed  so  as  to 
overflow  his  land  cannot  recover  damages 
against  an  upper  owner  whose  tile  drains 
discharge  into  such  ditch  which,  except  for 
the  obstruction,  is  the  natural  course  for 
such  water.     Id. 

21.  Bigham  Bros.  v.  Port  Arthur  Canal  & 
Dock  Co.    [Tex.  Civ.  App.]   91  S.  W.   848. 

22.  Bigham  Bros.  v.  Port  Arthur  Canal  & 
Dock  Co.  [Tex.  Civ.  App.]  91  S.  W.  848.  A 
canal  forming  a  deep  water  channel  between 
a  navigable  river  and  the  sea  is  a  practical 
improvement  to  which  a  riparian  owner's 
right  to  use  the  water  for  irrigation  is  sub- 
servient.    Id. 

23.  Bigham  Bros.  v.  Port  Arthur  Canal  & 
Dock  Co.  [Tex.  Civ.  App.]  91  S.  W.  848.  A 
company  authorized  to  construct  a  deep  wa- 
ter canal  between  a  navigable  river  and  the 
sea  will  not  be  required  at  great  expense  to 
construct  locks  to  prevent  the  water  from  be- 
coming salty  and  thus  destroying  it  for  pur- 
poses of  irrigation,  to  the  injury  of  a  ripa- 
rian owner.     Id. 

24.  "Winsor  v.  Hanson    [Wash.]    82  P.    710. 

25.  One  who  sets  fish  traps  in  a  navigable 
river  can  recover  for  their  malicious  destruc- 
tion though  he  has  not  fully  complied  with 
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Interference  and  obstruction.^'' — An  upper  riparian  proprietor  lias  as  against 
a  lower  one  the  right  to  have  the  water  flow  from  his  land  according  to  nature/* 
and  a  lower  proprietor  may  not  obstruct  the  flow  so  as  to  flood  the  lands  of  upper 
ownei-s^°  or  interfere  with  their  systems  of  drainage,""  and  if  he  does  so  he  is  liable 
in  damages  for  resulting  injuries/^  providing  his  act  was  the  cause  of  the  injury.'- 
One  who,  for  his  own  convenience,  closes  a  natural  watercourse  and  provides  an 
artificial  channel,  must  make  such  channel  sufficient  to  carry  the  waters  then  carried 
by  the  natural  channel  and  waters  which  may  lawfully  be  turned  into  it.'''  The 
action  for  damages  for  injuries  so  caused  must  be  brought  within  the  limitation 
period^*  and  in  a  court  which  has  jurisdiction.''  Damages  recoverable  depend  on  the 
character  of  the  injury^"  whether  temporary  or  permanent,'"  and  the  relief  demanded 


the  law  as  to  obtaining  the  right  to  maintain 
them.  Fowler  v.  Hairlson  [Wash.]  81  P. 
1055. 

20.  Coudert  v.  Underhill,  107  App.  Dlv.  335, 
95  N.  T.  S.  134.     See  15  Yale  L.  J.  198. 

27.     See  4  C.  L.  1826. 

S8,  Where  a  riparian  o^vner  sued  to  en- 
join the  construction  of  a  dam  by  named  in- 
dividuals who  answered  that  they  were  offi- 
cers of  a  corporation  and  it  appeared  that 
petitioner's  property  would  be  injured,  it  was 
proper  to  grant  an  Injunction  though  the 
corporation  "was  not  a  party.  Warner  ,v. 
Maxwell  [Ga.]  52  S.  E.  809. 

.  29.  A  lower  owner  may  not  place  obstruc- 
tions in  the  stream  causing  the  water  to 
back  up  and  overflow  the  land  of  an  upper 
owner.  Winsor  v.  Hanson  [Wash.]  82  P.  710, 
Complaint  against  a  railroad  company  for 
obstructing  the  waters  of  a  stream  and  caus- 
ing them  to  flood  land,  held  to  state  a  cause 
of  action.  Chicago,  B.  &  Q.  R.  Co.  v.  Mitchell 
[Neb.]   104  N.  W.  1144. 

30.  Under  the  rule  that  one  must  so  use 
his  own  rights  as  not  to  infringe  upon  the 
rights  of  others,  a  lower  riparian  owner  may 
not  dam  the  stream  and  thereby  obstruct  a 
drainage  system  lawfully  maintained  by 
upper  owners  to  the  injury  of  a  crop  lawfully 
brought  into  existence.  Thomas  v.  Bolsa 
Land  Co.  [Cal.  App.]  82  P.  207. 

31.  A  railroad  which  so  constructs  a 
bridge  across  a  stream  as  to  cause  ice  and 
debris  to  accumulate  and  form  a  jam  which 
backs  up  the  water  and  floods  adjacent  land 
is  liable  for  resulting  injuries.  Miller  v.  Buf- 
falo &  S.  R.  Co.,  29  Pa.  Super.  Ct.  515.  Evi- 
dence sufficient  to  show  that  damages  to 
one's  land  by  flooding  was  caused  by  the  con- 
struction by  a  railroad  company  of  an  ob- 
struction to  a  natural  stream.  Chicago,  B. 
&  Q.  R.  Co.  V.  Mitchell  [Neb.]  104  N.  W. 
1144.  Where  a  dam  is  negligently  con- 
structed, the  owner  is  liable  for  damages 
from  flooding  caused  by  such  obstruction, 
though  there  would  have  been  an  overflow 
to  some  extent  had  the  obstruction  not  ex- 
isted. Gulf,  etc.,  R.  Co.  V.  Harbison  [Tex. 
Civ.  App.]  13  Tex.  Ct.  Rep.  67,  88  S.  W.  452. 
W^here  after  institution  of  a  suit  for  damages 
caused  by  flowage,  the  defendant  removed  a 
portion  of  the  dam  causing  the  flood,  evi- 
dence of  the  time  within  which  a  subserjuent 
flood  subsided  from  the  land  held  admissible 
as  showing  the  action  of  the  watdr  in  the 
creek  when  the  dam  was  in  and  that  the  re- 
maining portion  contributed  _to  the  injury. 
Id.     One  who  diverts  water  from  its  natural 


channel  and  causes  it  to  be  discharged  on 
the  land  of  another  is  liable  in  damages. 
Chicago,  B.  &  Q.  R.  Co.  v.  Mitchell  [Neb.]  104 
N.  W.  1144.  Where  a  lower  owner  sues  for  a 
nuisance  created  by  an  upper,  the  question  of 
negligence  is  Immaterial.  Alabama  Consol. 
Coal  &  Iron  Co.  v.  Turner  [Ala.]  39  So.  603. 

32.  One  who  obstructs  a  watercourse  is 
not  liable  for  injuries  caused  by  overflow 
unless  the  obstruction  is  the  cause  of  the 
injury  complained  of.  Gulf,  etc.,  R.  Co.  v. 
McCIerran  [Tex.  Civ.  App.]  91  S.  W.  653.  In  the 
absence  of  negligence  in  the  construction  of 
its  road  bed  across  a  natural  watercourse,  a 
railroad  company  is  not  liable  for  damages  to 
adjacent  property  by  reason  of  a  flood  so  un- 
precedented as  to  amount  to  an  act  of  God. 
Chicago,  etc.,  R.  Co.  v.  Buel  [Neb.]  107  N.  W. 
590.  A  riparian  proprietor  "who  has  con- 
structed dams  in  the  usual  manner  and  which 
resist  usual  freshets  is  not  liable  to  a  lower 
owner  for  injuries  caused  where  the  dam  is 
broken  by  an  extraordinary  flood.  Alabama 
Consol.  Coal  &  Iron  Co.  v.  Turner  [Ala.]  39 
So.  603. 

33.  Atchison,  etc.,  R.  Co.  v.  Jones,  110  111. 
App.  626.  A  landowner  injured  by  overflow 
of  an  artiflcial  channel  along  a  railroad  right 
of  way  is  not  precluded  from  recovering  be- 
cause he  constructed  such  channel  on  specifi- 
cations from  the  railroad  company.     Id. 

34.  Where  an  injury  to  crops  and  land  is 
caused  by  the  negligent  construction  of  a 
railway  embankment  which  arrested  and 
held  the  flood  waters  of  a  natural  stream,  a 
cause  of  action  accrues  at  the  date  of  the  in- 
jury and  not  at  the  date  the  obstruction  was 
constructed.  Chicago,  B.  &  Q.  R.  Co.  v. 
Mitchell  [Neb.]  104  N.  W.  1144. 

.35.  In  a  suit  by  several  to  enjoin  the  ob- 
struction of  a  stream,  the  matter  in  dispute 
must  exceed  $2,000  as  to  each  complainant  to 
give  the  Federal  court  jurisdiction.  Baton 
V.  Hoge   [C.  C.  A.]   141  P.  64. 

36.  Where  land  is  flooded  through  a  con- 
tinuing injury,  the  measure  of  damages  is  the 
rental  value.  Atchison,  etc.,  R.  Co.  v.  Jones, 
110  111.  App.  626.  Where  crops  are  injured, 
the  measure  of  damages  is  the  difference  in 
their  value  before  and  after  the  overflow. 
Chicago,  B.*&  Q.  R.  Co.  v.  Mitchell  [Neb.]  104 
N.  W.  1144. 

37.  The  building  by  a  railroad  company  of 
an  embankment  across  the  channel  of  a 
stream  and  diverting  the  waters  thereof  into 
an  artificial  channel  which  is  insufficient  to 
carry  them  is  not  an  Improvement  of  the 
character  that  requires  one  injured  to  treat 
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in  the  complaint.'*    The  destruction  of  an  obstmction  in  a  navigable  stream  which 
is  not  and  may  only  possibly  become  a  nuisance  at  some  future  date  may  be  enjoined. 
Flooding  of  lands  caused  by  the  erection  of  a  dam  in  the  exercise  of  the  police 
power  is  not  a  taking  which  requires  compensation  if  such  flooding  can  be  prevented 
by  dikes." 

Nuisance  and  pollution}'^ — A  riparian  owner  has  no  right  to  unreasonably 
corr,upt  or  pollute  the  waters  of  a  stream  to  such  an  extent  as  to  impair  its  purity,*" 
and  such  act  may  be  enjoined"  in  the  absence  of  equities  or  qualifying  circumstances 
which  abrogate  the  general  rule.**  A  municipal  riparian  owner  is  not  estopped 
from  exercising  its  right  to  prevent  the  pollution  of  the  stream  by  the  fact  that 
it  has  been  guilty  of  the  same  offense  in  discharging  sewage  into  it.*'  To  entitie 
one  to  enjoin  the  discharge  into  a  stream  of  foul  and  noxious  matter  he  must  show 


it  as  permanent  and  bring'  one  action  for  all 
damages  present  and  prospective.  Atchison, 
etc.,  R.  Co.  V.  Jones,  110  111.  App.  626. 

3S.  Petition  for  damages  resulting  from 
flooding  land  caused  by  insufficient  drainage 
facilities  through  a  railroad  roadbed,  held 
sufficiently  broad  to  permit  recovery  for  a 
deposit  of  mud  on  the  land.  Gulf,  etc.,  R.  Co. 
V.  Harbison  [Tex.]  90  S.  "W.  1097.  Claim  for 
damage  caused  by  flooding  land  resulting 
from  insufficient  drainage  facilities  through 
a  railroad  roadbed,  held  not  to  show  a  claim 
based  on  the  theory  that  injury  resulted  from 
a  deposit  of  sediment.  Id.  Where  because 
of  insufficient  drainage  facilities  through  a 
railroad  bed  damage  is  caused  by  flowage, 
damages  recoverable  could  not  be  reduced  by 
showing  that  the  value  of  the  land  was  en- 
hanced by  the  deposit  thereon  of  sediment 
where  the  value  of  such  benefit  was  not 
shown.  Id.  Where  one  injured  by  flowage 
was  not  seeking  recovery  on  the  ground 
that  his  land  had  been  injured  by  sediment 
deposited  there  it  is  immaterial  that  sediment 
would  not  have  injured  but  would  have  bene- 
fited the  land.  Gulf,  etc.,  R.  Co.  v.  Harbison 
[Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  ft7,  88  S.  W. 
452.  Complaint  against  a  railroad  for  dam- 
ages caused  by  insufficient  drainage  facilities 
through  its  roadbed  held  sufficient  to  author- 
ize the  Introduction  of  evidence  as  to  the 
filling  up  of  plaintiff's  ditches  with  debris. 
Gulf,  etc.,  R.  Co.  V.  Wynne  [Tex.  Civ.  App.] 
91  S.  W.  823. 

39.  Obstruction  did  not  constitute  a  nui- 
sance but  at  most  there  was  a  probability 
that  it  would  sooner  or  later  constitute  a 
nuisance.  Winsor  v.  Hanson  [Wash.]  82  P. 
710. 

40.  Manigault  v.  Springs,  199  17.  S.  473,  50 
Law.  Ed. . 

41.  See  4  C.  L,.  1827. 

42.  The  right  to  pollute  the  waters  of  a 
natural  watercourse  forms  no  part  of  the  ri- 
parian rights  of  the  abutting  owners;  and  in 
order  to  prevent  such  pollution  it  is  not  es- 
sential that  a  municipality,  or  other  riparian 
owner  who  is  affected  thereby,  should  con- 
demn any  right  which  such  abutting  owner 
may  have  or  claim  in  the  water.  Hildebrand 
v.  Toledo,  6  Ohio  C.  C.  (N.  S.)  450.  Com- 
plaint by  a  lower  owner  against  an  upper 
one  for  polluting  the  waters  of  the  stream 
held  to  state  a  cause  of  action.  Muncie  Pulp 
Co.  V.  Keesling  [Ind.]  76  N.  B.  1002. 

43.  A   lower   riparian    owner   may    enjoin 


the  pollution  of  the  stream  by  an  upper  own- 
er. Thropp  V.  Harpers  Ferry  Paper  Co.  [C. 
C.  A.]  142  F.  690.  The  riparian  owners  along 
the  Passaic  river  below  the  city  of  Pater- 
son,  but  along  tide  water,  may  restrain  the 
pollution  of  the  stream  by  turning  sewage 
therein  unless  the  city  shall  elect  to  compen- 
sate them  for  their  injury.  Doremus  v.  Pat- 
erson  [N.  J.  Err.  &  App.]  61  A.  396.  Where 
a  city  seeks  to  enjoin  the  pollution  of  a 
stream  from  which  its  water  supply  is  taken 
and  at  a  trifling  expense  the  offensive  mat- 
ter discharged  into  the  stream  by  the  defend- 
ant could  be  turned  into  another  stream 
where  it  would  injure  no  one,  a  preliminary 
injunction  will  be  granted.  Roaring  Creek 
Water  Co.  v.  Anthracite  Coal  Co.,  212  Pa.  115, 
61  A.  811. 

44.  Where  waste  water  used  in  washing 
ore  had  been  run  into  settling  pools  before 
being  turned  into  the  stream  but  on  extend- 
ing the  operations  the  settling  pools  were 
abandoned  and  the  water  turned  directly  into 
the  stream  It  was  held  that  the  owner  of  a 
pulp  mill  lower  down  injuriously  affected 
could  enjoin  such  action  until  it  was  shown 
that  he  could  avoid  the  Injurious  effects  by  a 
reasonable  expenditure.  Thropp  v.  Harpers 
Ferry  Paper  Co.  [C.  C.  A.]  142  F.  690.  An 
upper  owner  will  not  be  enjoined  from  carry- 
ing on  an  industry  which  pollutes  the  water 
of  a  stream  to  the  detriment  of  a  lower  own- 
er where  the  latter  may  remedy  the  evil  at 
an  ascertainable  and  reasonable  expense  and 
to  enjoin  the  former  would  paralyze  his  in- 
dustry. Salem  Iron  Co.  v.  Hyland  [Ohio]  77 
N.  B.  751. 

43.  Hence,  the  collection  by  a  municipal- 
ity of  an  assessment  to  pay  the  cost  of  con- 
structing a  sewer  to  carry  off  sewage  which 
otherwise  would  be  drained  into  the  stream 
cannot  be  enjoined  merely  because  the  muni- 
cipality has  also  emptied  its  sewerage  into 
the  stream.  Hildebrand  v.  Toledo,  6  Ohio  C. 
C.  (N.  S.)  450.  The  fact  that  a  municipality 
owning  lands  abutting  on  a  stream  has  not 
taken  wholly  effective  measures  in  all  cases 
to  prevent  the  pollution  of  the  water  thereof, 
which  goes  into  its  waterworks  system,  will 
not  hinder  or  prevent  it  from  taking  meas- 
ures, such  as  the  building  of  a  sewer,  to  di- 
vert the  sewerage  to  another  course;  nor  virill 
such  fact  prevent  the  collection  of  an  assess- 
ment levied  against  the  property  specially 
benefited    by    such    sewer,    to    pay    the    cost 
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that  his  T3gh|;s  are  thereby  interfered  -with.*'  A  municipality  which  adopts  a  nat- 
ural watercourse  as  an  open  sewer  is  bound  to  keep  the  channel  of  the  stream  open 
and  prevent  the  accumulation  of  filth.*^  One  who  diverts  water  from  its  course 
and  which  water  subsequently  becomes  polluted  and  injures  another  is  liable  though 
the  source  of  the  pollution  was  beyond  his  control.**  Upper  owners  who  acting  inde- 
pendently of  each  other  are  depositing  filth  in  the  stream  are  jointly  liable,*"  and 
it  is  no  defense  to  an  action  to  restrain  one,  that  others  contributed  to  the  nuisance.^" 
Damages  recoverable  for  pollution^^  depend  upon  the  character  of  the  nuisance, 
whether  permanent  or  temporary,°^  and  the  character  and  value  of  the  land  injured." 
Sickness  resulting''*  and  destruction  of  fish  in  the  stream  are  elements  to  be  con- 
Bidered.°°  Where  a  claim  for  damages  iaeludes  injiu^  to  health  and  trade  and  dep- 
rivation of  the  use  of  water,  actual  damages  may  be  recovered  irrespective  of  the 
value  of  the  land.^"    The  action  must  be  brought  within  the  limitation  period."^^ 


thereof.     Hildebrand  v.  Toledo,  6  Ohio  C.  C. 
(N.  S.)  450. 

46.  The  discharge  Into  the  Mississippi 
river  through  an  artificial  canal  of  the  sew- 
age of  Chicago  with  a  large  amount  of  pure 
water  from  Lake  Michigan  w^ill  not  be  en- 
joined at  the  instance  of  the  state  of  Mis- 
souri on  evidence  that  leaves  doubtful 
whether  disease  germs  survive  the  long  jour- 
ney and  are  the  cause  of  sickness  In  that 
state.  State  of  Missouri  v.  State  of  Illinois, 
200  U.  S.   496.  50  Law.  pd. . 

47.  It  is  liable  in  damages  for  Injuries 
done  a  riparian  owner  resulting  from  fail- 
ure to  do  go.  Glasgow  v.  City  of  Altoona,  27 
Pa.  Super.  Ct.  55.  In  such  case  if  Injury  to 
real  property  is  permanent,  the  measure  of 
damages  is  the  cost  of  remedying  the  injury 
up  to  the  value  of  the  property.     Id. 

48.  Where  one  diverts  water  from  its 
natural  channel  by  means  of  a  culvert  which 
fills  up  with  minerals  from  a  mine  which  are 
then  washed  onto  adjacent  land,  the  person 
who  constructed  the  culvert  is  liable  for  in- 
Jury  caused  though  he  did  not  own  the  mine. 
Illinois  Cent.  R.  Co.  v.  Taylor  [Ky.]  89  S.  W. 
121.  Where  waters  are  diverted  from  a 
stream  and  afterwards  discharged  onto  land 
to  its  damage,  a  cause  of  action  accrues  at 
the  date  of  the  Injury  and  not  at  the  date  of 
the  diversion.     Id. 

49.  A  lower  riparian  owner  may  Join  In 
one  action  and  enjoin  all  upper  owners  who, 
acting  independently  of  each  other,  are  pol- 
luting the  stream  by  depositing  filth  therein. 
Warren  v.  Parkhurst,  105  -App.  Div.  239,  93  N. 
T.  S.  1009. 

50.  It  is  no  defense  to  an  action  to  re- 
strain the  pollution  of  a  watercourse  that 
other  pers6ns  contributed  to  the  nuisance 
complained  of.  Doremus  v.  Paterson  [N.  J. 
Eq.]   62  A.  3. 

51.  See  4  C.  L.  1828,  n.  7,  et  seq. 

5a  Where  complainants  in  a  suit  to  re 
strain  the  pollution  of  a  watercourse  esti- 
mated their  damages  on  the  basis  of  the  in- 
juries being  permanent,  an  answer  admitting 
the  nuisance  should  state  whether  it  is  per- 
petual or  temporary  and  if  the  latter  how 
long  it  is  to  continue.  Doremus  v.  Paterson 
[N.  J.  Bq.]  62  A.  3.  The  measure  of  dam- 
ages to  a  riparian  owner,  caused  by  the  wash 
from  mines  poured  into  the  stream  above 
him  is  the  difference  in  the  value  of  the 
land   before    and   after   the   injury   occurred. 


and  not  the  depreciated  rental  value  from  the 
late  of  the  occurrence  of  the  injury;  and  It 
's  consequently  competent  for  a  plaintiff  in 
such  a  case  to  prove  the  nature  and  extent 
of  the  injuries  complained  of  and  the  amount 
of  loss  sustained.  Upson  Coal  &  Min.  Co.  v. 
Williams,  7  Ohio  C.  C.  (N.  S.)  293.  The  meas- 
ure of  damage  a  lower  owner  is  entitled  to 
recover  because  of  a  continued  nuisance  con- 
sisting of  the  pollution  of  the  stream  by  an 
upper  owner  is  the  depreciation  in  the  rental, 
value  of  his  land  to  commencement  of  the 
suit.  Muncie  Pulp  Co.  v.  Keesling  [Ind.]  76 
N.  B.  1002.  Complaint  by  a  lower  owner 
against  an  upper  for  polluting  the  waters  of 
the  stream  held  to  show  a  continued  nui- 
sance rather  than  permanent  injury  to  the 
property  of  the  lower  owner.  Id.  Where  ri- 
parian lands  are  permanently  injured  by  pol- 
lution of  a  stream,  the  damages  recoverable 
should  be  based  on  such  Injury  and  not  on 
the  value  of  crops  destroyed.  Tut"wiler  Coal, 
Coke  &  Iron  Co.  v.  Nichols  [Ala.]  39  So.  762. 

53.  Where  a  lower  riparian  owner  sues  for 
pollution  of  a  stream  it  is  competent  to  show 
what  crops  he  raised  and  their  value  as  tend- 
ing to  show  the  character  of  the  land  and  its 
value.  Tutwiler  Coal,  Coke  &  Iron  Co.  v. 
Nichols  [Ala.]  39  So.  762.  In  an  action  by  a 
lower  riparian  owner  for  pollution  of  the 
stream  he  may  show  that  nonrlparian 
land  owned  by  him  was  affected.     Id. 

54.  In  an  action  by  a  lower  riparian  own- 
er for  pollution  of  the  stream  it  is  competent 
to  show  that  there  was  an  odor  from  the 
stream  and  that  the  health  of  his  family  had 
been  injuriously  affected.  Tutwiler  Coal, 
Coke  &  Iron  Co.  v.  Nichols  [Ala.]  39  So.  762. 

55.  In  an  action  by  a,  lower  riparian  pro- 
prietor for  pollution  of  a  stream,  it  is  com- 
petent to  show  that  fish  in  the  stream  had 
decreased  though  he  had  no  title  to  such  fish 
until  caught.  Tutwiler  Coal,  Coke  &  Iron 
Co.  v.  Nichols  [Ala.]  39  So.  762. 

56.  Glasgow  v.  Altoona,  27  Pa.  Super.  Ct. 
55. 

57.  Under  Code  1896,  §  2801.  subd.  6,  a  low- 
er riparian  proprietor  can  recover  from  an 
upper  for  polluting  the  stream  only  damages 
which  accrued  within  one  year  prior  to  the 
commencement  of  the  action.  Tutwiler  Coal, 
Coke  &  Iron  Co.  v.  Nichols  [Ala.]  39  So.  762. 
Evidence  of  the  condition  of  the  stream  prior 
to  the  twelve-month  limitation  period  and 
subsequent  to  the  commencement  of  the  ac- 
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Diversion.^'— A  proprietor  may  change  the  course  of  a  natural  watercourse 
within  the  limits  of  his  own  land  if  he  restores  it  to  the  original  channel  before  the 
lands  of  another  are  reached/"  provided  he  does  not  in  so  doing  cast  upon  adjoin- 
ing lands  water  which  would  not  in  the  course  of  nature  flow  there.^"  He  must 
also  see  that  the  water  passes  onto  the  lower  land  at  the  same  point  it  would  natu- 
rally reach  it.«^  The  fact  that  the  flow  of  water  will  be  thereby  accelerated  and  de- 
bris" carried  onto  the  lower  land  which  would  not  reach  it  if  the  water  followed  its 
natural  course  will  not  preclude  him  from  exercising  this  right.^^  The  state  being 
the  last  riparian  owner  on  tidal  rivers  has  the  right  to  the  ultimate  disposition  of 
what  remains  of  all  waters  naturally  emptying  into  such  streams  after  the  transient 
rights  of  riparian  owners  have  been  exhausted/"  and  hence  may  insist  upon  the 
proper  riparian  user  of  such  waters,  and  may  regulate  its  diversion  for  commercial 
purposes."*     Thus,  it  may  restrain  such  diversion,  and  such  restraint  may  be  limited 


tion  is  admissible  for  the  purpose  of  showingr 
the  effect  of  the  pollution  on  the  plaintiff's 
land  and  in  the  river.  Id.  Under  the  rule 
that  a  lower  riparian  owner  is  limited  in 
damages  recoverable  for  pollution  of  the 
stream  to  such  as  accrued  within  one  year 
prior  to  the  commencement  of  the  action,  the 
fact  that  he  had  been  as  greatly  injured  for 
more  than  one  year  prior  to  beginning  action 
as  he  was  at  the  time  action  was  brought 
does  not  preclude  him  from  any  recovery. 
Id. 

58.  See  4  C.  L..  1827. 

59.  Penton  &  T.  R.  Co.  v.  Adams  [111.]  77 
N.  E.  531.  A  proprietor  who  proposes  to 
change  the  course  of  a  natural  stream  with- 
in the  limits  of  his  own  land  may  do  so  if 
proprietors  -whose  lands  the  waters  would 
flow  through  in  the  state  of  nature  if  unmo- 
lested,  do  not  object.     Id. 

60.  61,  62.  Fenton  &  T.  R.  Co.  v.  Adams 
[111.]   77  N.  E.  531. 

63.  McCarter  v.  Hudson  County  Water  Co. 
[N.  J.  Eq.]    61  A.   710. 

64.  McCarter  v.  Hudson  County  Water  Co. 
[N.  J.  Eq.]  61  A.  710. 

Note:  The  decision  is  based  upon  the 
ground  that  the  state,  being  tlie  owner  of  the 
navigable  portion  of  the  river  further  down, 
w^as  entitled  to  riparian  rights.  The  Colum- 
bia Law  Review  says  the  case  involves  the 
larger  principle  of  the  right  of  the  state  by 
legislation  to  prevent  taking  water  from  the 
stream  and  transporting  it  to  another  state. 
On  this  question  there  is  but  little  authority. 
Howell  V.  Johnson,  86  F.  556,  doubts  the  ex- 
istence of  any  property  right  in  the  state 
such  as  would  entitle  it  to  regulate  the  use  of 
its  non-navigable  streams.  See,  also,  Lamson 
V.  Vailes,  27  Colo.  201.  It  has  been  suggested 
that  the  state  could  prevent  the  removal  of 
the  bed  of  a  river  from  its  jurisdiction  by  in- 
voking the  principle  of  state  ownership  of 
water  propounded  by  its  constitution.  Bige- 
low  V.  Draper,  6  N.  D.  152.  But  it  would 
seem  dangerous  to  found  the  state's  right  to 
control  its  non-navigable  waters  on  the 
theory  of  state  ownership,  because  of  the  dif- 
ficulty of  defining  the  nature  of  such  prop- 
erty right.  It  is  said  that  where  the  stream 
is  navigable  the  state,  by  virtue  of  owner- 
ship of  its  bed,  holds  the  water  in  trust  for 
the  public  (Cobb  v.  Davenport,  32  N.  J.  Law, 
369),  but  if  the  stream  were  non-navigable 
throughout  its  course  and  the  bed  subject  to 


private  ownership,  the  state  would  have  no 
right  to  interfere  as  having  any  property 
right  in  the  water.  Tiedeman,  Llm.  of  Po- 
lice Power,  §  125.  Even  where  states  have 
announced  public  ownership  of  non-navi- 
gable streams,  such  ownership  is  not  con- 
strued so  as  to  interfere  with  riparian  rights 
(Bigelow  V.  Draper,  6  N.  D.  152),  and  is  also 
subject  to  the  right  of  the  Federal  govern- 
ment to  protect  navigation  below  (United 
States  V.  Rio  Grande  Irrigation  Co.,  174  U.  S. 
690,  43  Law,  Ed.  1136).  and  in  view  of  the  un- 
divided sovereignty  of  the  United  States,  it 
is  doubtful  if  the  state  governments  have 
any  more  property  in  the  water  of  the  state 
than  in  the  land.  But  see  Mr-.Cready  v.  Vir- 
ginia, 94  U.  S.  391,  24  Law.  Ed.  248.  A  far 
simpler  basis  on  which  to  found  the  right 
of  the  state  to  control  water  within  its  boun- 
daries is  the  police  power.  See  State  v. 
Wheeler,  44  N.  J.  Law  88;  Vernon  Co.  v.  Los 
Angeles,  106  Cal.  237;  White  v.  Canal  Co.,  22 
Colo.  191;  Am.  Exp.  Co.  v.  Illinois,  133  111. 
64'9. — See  6  Columbia  L.  R.  113. 

Note:  The  doctrine  is  a  novel  one,  that 
the  state  has  the  rights  of  a  riparian  owner 
through  the  ownership  of  the  bed  of  the  nav- 
igable portion  of  the  stream.  The  words 
"riparian  rights,"  suggest  that  ownership 
of  the  bank  is  a  necessary  element,  and  this 
view  is  supported  by  the  English  rule  that 
these  rights  do  not  depend  on  ownership  of 
the  soil  under  the  stream.  Lyon  v.  Fish- 
mongers Co.,  1  App.  Cas.  662.  Riparian 
rights  and  restrictions,  moreover,  seem  to 
have  arisen  from  the  benefit  conferred  by  the 
stream  upon  the  riparian  tract.  So  a  ripar- 
ian owner  may  make  a  reasonable  use  of  the 
water,  such  right  of  user  being  an  incident 
to  the  soil  and  passing  therewith.  Union  M. 
&  M.  Co.  V.  Ferris,  2  Sawy.  [U.  S.  C.  C]  176. 
He  is  entitled  to  the  natural  flow  save  for  a 
reasonable  use  by  upper  owners.  Tyler  v 
Wilkinson,  4  Mass.  [U.  S.  C.  C]  397.  But  he 
may  not  assign  his  rights  in  gross.  Stock- 
port Water  Co.  v.  Potter,  3  H.  &  C.  300.  Nor 
may  he  use  the  water  beyond  the  riparian 
tract.  Moulton  v.  Newburyport  Water  Co., 
137  Mass.  163.  In  the  present  case  none  of 
the  usual  riparian  benefits  are  conferred  up- 
on the  bed  of  the  stream  and  the  reason  for 
extending  riparian  rights  to  the  owner  there- 
of fails.  The  decision  may,  however,  be  sup- 
ported on  the  ground  of  the  state's  right  to 
object  to  improper  interference  with  a  nav- 
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to  such  persons  as  it  may  elecf  The  meaure  of  damages  a  lower  riparian  owner 
may  recover  for  diversion  of  water  above  his  premises  is  the  difference  in  their  value 
before  and  after  such  diversion  estimated  as  of  the  date  of  trial."" 

Bridges  and  culverts.'^'' — One  who  constructs  a  fill  across  a  watercourse  must 
put  in  a  culvert  sufficient  to  allow  the  passage  of  the  volume  of  water  ordinarily 
flowing  in  the  stream  at  seasons  of  low  or  usual  high  water,"^  but  extraordinary  or 
unprecedented  freshets  need  not  be  anticipated.""  One  who  fails  to  provide  adequate 
drainage  facilities  is  liable  in  damages,'"  if  the  injury  could  not  have  been  averted  by 
the  landowner  injured.'^  In  some  states  this  duty  is  imposed  by  statute.'^  In 
Texas  the  drainage  facilities  through  a  railroad  roadbed  must  be  sufficient  to  drain 
ihe  land  in  its  natural  lay'*  taking  into  consideration  such  future  conditions  as 


igable  streaTB  even  though  such  Interference 
took  place  beyond  the  limits  of  the  state  or 
above  the  navigable  portion.  Cf.  Pennsylvania 
V.  Wheeling,  etc..  Bridge  Co.,  13  How.  [U.  S.] 
518,  14  Law.  Ed.  249;  United  States  v.  Rio 
Grande  Irrigation  Co.,  174  U.  S.  690,  43  Daw. 
Ed.  1136:  Missouri  v.  Illinois  &  Chicago 
Dist.,  180  U.  S.  208,  45  Law.  Ed.  497. — See  19 
Harv.  L.  R.  216. 

65.  Act  May  11,  1905  (P.  L.  1905,  p.  461), 
making  it-  unlawful  to  transport  the  water 
of  any  fresh  water  river  of  the  state  through 
pipes  to  another  state  for  use  therein  is  valid. 
McCarter  V.  Hudson  County  Water  Co.  [N.  J. 
Eq.]  61  A.  710.  Is  not  an  Interference  with 
Interstate  commerce  and  does  not  violate 
contract  obligations.     Id. 

66.  Gray  v.  Ft.  Plain,  105  App.  Div.  215, 
94  N.  T.  S.  698. 

67.  See  4  C.  L.  1828. 

68.  A  railroad  company  in  constructing  a 
fill  over  a  watercourse  must  make  provision 
for  the  passage  of  such  amount  of  water  as 
is  known  to  flow  in  the  stream  in  times  of 
usual  freshets  and  as  might  be  reasonably  ex- 
pected to  flow  in  time  of  flood  shown  by  ex- 
perience to  be  liable  to  occur.  Price  v.  Oregon 
R.  Co.  [Or.]  83  P.  843.  A  railroad  company  which 
constructs  a  fill  across  a  watercourse  is 
bound  to  ascertain  the  character  of  the 
stream  and  how  it  had  been  affected  by  pre- 
vious rain  storms  and  would  probably  be  af- 
fected by  future  conditions  and  provide  a 
suitable  culvert.  Perrlne  v.  Pennsylvania  R. 
Co.  [N.  J.  Err.  &  App.]  62  A.  702.  But  no 
duty  rests  on  a  landowner  on  the  upper  side 
of  the  fill  to  ascertain  whether  a  suitable  cul- 
vert had  been  constructed  so  as  to  preclude 
his  recovery  of  damages  caused  by  back  wa- 
ter. Id.  That  such  upper  owner  stacked  his 
grain  on  a  knoll  that  had  never  been  sub- 
merged does  not  raise  a  conclusive  presump- 
tion that  the  railroad  company  with  the 
knowledge  It  had  obtained  should  not 
have  anticipated  that  the  fill  as  con- 
structed would  be  likely  to  flood  the 
knoll.  Id.  In  an  action  for  damages 
caused  by  negligently  constructing  a 
fill  over  a  stream,  it  was  improper  to  charge 
that  the  size  of  another  culvert  through 
which  the  stream  ran  could  be  considered 
unless  it  was  shown  that  such  culvert  was 
a  standard  of  sufllciency.  Price  v.  Oregon  R. 
Co.  [Or.]  83  P.  843.  In  an  action  for  damages 
caused  by  an  Insufficient  culvert  in  a  railroad 
fill  over  a  stream,  it  is  incompetent  to  show 
that  certain  employes  of  the  railroad  com- 
pany were,  informed  as  to  the  size  of  the  cul- 


vert necessary  without  proof  that  such  em- 
ployes were  agents  of  the  company  In  con- 
structing the  flll.     Id. 

00.  Where  a  landowner  sought  to  recover 
damages  for  injuries  sustained  by  back  water 
caused  by  an  insufficient  culvert  in  a  railroad 
flll  across  the  channel  of  a  stream.  It  was 
held  for  the  jury  whether  the  storm  causinjr 
the  flood  was  so  unprecedented  that  In  the 
exercise  of  ordinary  care  it  could  not  have 
been  anticipated.  Price  v.  Oregon  R.  Co. 
[Or.]  83  P.  843. 

70.  A  railroad  company  is  liable  for  dam- 
ages from  flooding  caused  by  its  defective 
embankment.  Shores  v.  Southern  R.  Co.  [S. 
C]  51  S.  E.  699.  But  not  for  injuries  caused 
by  its  lessee  in  removing  an  obstruction  in 
a  culvert.  Id.  A  lessee  of  a  railroad  who 
builds  an  addition  to  a  culvert  Tvhich  gives 
way  and  causes  the  water  to  back  up  and 
destroy  crops  is  liable  in  damages.  Id. 
Where  one's  property  was  Injured  by  water 
turned  back  because  of  an  insufficient  cul- 
vert In  a  railroad  flll  across  the  channel  of 
a  stream  and  the  water  causing  the  damage 
was  the  continuous  overflow  of  the  stream  it 
could  not  be  regarded  as  surface  water  in  de- 
termining the  rights  of  the  parties.  Price  v. 
Oregon  R.  Co.  [Or.]  83  P.  843. 

71.  Where  Injuries  were  caused  by  ob- 
struction of  a  railroad  culvert  if  damages 
could  have  been  relieved  by  ditches,  it  was 
held  competent  to  show  that  it  was  difficult 
and  expensive  to  construct  them.  Shores  v. 
Southern  R.  Co.  [S.  C]  51  S.  E.  699. 

73.  Burns'  Ann.  St.  1901,  5  5153,  requiring 
a  railroad  crossing  a  stream  to  do  so  In  sucb 
manner  as  to  afford  security  to  property,  ap- 
plies to  a  railroad  using  a  culvert  con- 
structed by  its  predecessor.  Graham  v.  Chi- 
cago, I.  &  L.  R.  Co.  [Ind.  App.]  77  N.  E.  57. 

73.  Under  Sayles'  Ann.  Civ.  St.  1897,  art 
4436,  providing  that  a  railroad  bed  shall  not 
be  constructed  without  first  constructing 
such  culverts  as  are  required  for  the  drain- 
age of  the  land,  a  mandatory  injunction  di- 
recting the  removal  of  a  dam  ani  the  con- 
struction of  necessary  culverts  is  not  indefi- 
nite for  failure  to  point  out  what  additional 
culverts  would  be  necessary.  Gulf,  etc.,  R. 
Co.  V.  Harbison  [Tex.  Civ.  App.]  13  Tex.  Ct. 
Rep.  67,  88  S.  W.  452.  Under  Rev.  St.  1895, 
art.  4436.  providing  that  a  railroad  company 
shall  not  construct  a  roadbed  without  first 
constructing  necessary  culverts,  a  complaint 
for  damages  to  land  because  of  insufficient 
culverts  need  not  allege  that  necessary  cul- 
verts were  not  put  in.     it  being  a  matter  of 
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might  reasonably  be  foreseen,"  and  failure  to  do  so  is  negligence/^  but  no  greater 
drainage  facilities  need  be  provided.'"'  An  action  for  damages  caused  by  flowage 
because  of  the  construction  of  a  railroad  embankment  across  the  channel  of  a  stream 
must  be  brought  within  the  statutory  period." 

§  4.  Rights  in  lakes  and  pondsJ^-  Water  rights  acquired  by  a  littoral  pro- 
prietor from  the  United  States  are  withia  the  laws  of  a  state  subsequently  ereetea 
which  preserve  existing  rights  iu  waters  and  this  regardless  of  whether  they  were 
navigable.'*  Where  it  appears  that  the  convenient  use  of  property  situated  on  a 
lake  shore  would  be  impaired  and  its  value  depreciated  by  an  illegal  obstruction 
between  such  property  and  the  lake,  injimction  lies  to  abate  such  obstruction.**  In 
Massachusetts  title  to  islands  in  great  ponds  is  in  the  state  unless  it  has  been  granted 
away.'^ 

§  5.  Rights  in  siCbterranean  and  •percolating  waters.^'' — All  subterranean  wa- 
ters which  do  not  exist  in  a  known  and  well  defined  channel  are  deemed  percolating 
waters.**  The  owner  of  land  who  explores  for  and  produces  percolating  water  is 
limited  to  a  reasonable  and  beneficial  use  of  it  where  to  otherwise  use  it  would  de- 
plete the  supply  of  a  valuable  spring  on  neighboring  land.** 

§  6.  Rights  in  tide  waters.^ — The  ownership  of  the  bed  of  tidal  rivers  by 
the  state,  so  far  as  the  tide  ebbs  and  flows,  carries  with  it  the  ordinary  property 
rights  of  riparian  owners  in  the  water  covering  it,  whether  fresh  or  salt.*" 

§  7.    Rights  in  artificial  waters.^'' 

§  8.     /ce.** — Where  the  bed  of  a  stream  is  public  property,  the  owners  of 


defense.  Bt.  Liouls  S.  W.  R.  Co.  v.  Rollins 
(Tex  Civ.  App.]  14  Tex.  Ct.  Rep.  82,  89  S.  W. 
1099.  As  to  whether  certain  culverts  were 
sufficient  certain  exi)ert  witnesses  held  com- 
petent and  evidence  admissible.  Gulf,  etc., 
R.  Co.  V.  Wynne  [Tex.  Civ.  App.]  91  S.  W.  823. 

74.  That  adjacent  timber  land  would  be 
transformed  Into  cultivated  fields.  St.  Louis 
S.  W.  R.  Co.  v.  Rollins  [Tex.  Civ.  App.]  14 
Tex.  Ct.  Rep.  82,  89  S.  W.  1099;  St.  Louis  S. 
W.  R.  Co.  V.  Jenkins  [Tex.  Civ.  App.]  14  Tex. 
Ct.  Rep.  77,  89  S.  W.  1106. 

75.  Failure  of  a  railroad  company  in  con- 
structing its  roadbed  to  put  in  culverts  nec- 
essary for  draining  the  land  as  required  by 
law  is  negligence.  St.  Louis  S.  W.  R.  Co.  v. 
Rollins  [Tex.  Civ.  App.]  14  Tex.  Ct  Rep.  82, 
89  S.  W.  1099. 

76.  If  conditions  are  changed  by  the  acts 
of  third  persons  so  as  to  render  drainage 
facilities  otherwise  sufflcient,  InsufBcient,  the 
company  is  not  liable  for  resulting  damages. 
St.  Louis  S.  W.  R  Co.  v.  Jenkins  [Tex.  Civ. 
App.]  14  Tex.  Ct.  Rep.  77,  89  S.  "W.  1106. 

77.  The  cause  accrues  under  Pub.  Acts 
1895,  p.  297,  c.  224,  when  a  substantial  in- 
Jury  begins.  Stack  v.  Seaboard  Air  Line  R. 
Co.,  139  N.  C.  366,  61  S.  E.  1024. 

78.  See  4  C.  L.  1829. 

79.  Madson  v.  Spokane  Valley  Land  & 
Water  Co.  [Wash.]  82  P.  718.  Owners  of  land 
covered  in  part  by  the  arm  of  a  non-navi- 
gable lake  who  permit  the  erection  of  a  dam 
between  their  land  and  the  body  of  the  lake 
at  great  expense  and  cultivate  a  portion  of 
the  land  drained  are  not  estopped  to  deny 
the  riglit  to  maintain  such  dam.     Id. 

go.     Davies  v.  Epstein  [Ark.]  92  S.  W.  19. 

81.  In  Massachusetts  the  title  of  a  barren 
island  in  a  great  pond  is  in  the  state  unless 
granted  by  the  town  in  which  it  is  located, 


the  colony,  province,  or  commonwealth.  At- 
torney-General V.  Herrick  [Mass.]  76  N.  E. 
1045. 

Sa.     See  4  C.  L.  1830. 

83.  Pence  v.  Carney  [W.  Va.]  52  S.  B.  702. 
All  subterranean  waters  are  presumed  per- 
colating until  it  is  shown  that  they  exist  in 
a  known  and  well  defined  channel.     Id. 

84.  Pence  v.  Carney  [W.  Va.]  52  S.  E.  702. 
Temporary  pumping  to  a  reasonable  extent 
of  percolating  water  for  a  legitimate  use 
and  casting  the  water  on  the  land  is  not 
such  an  unreasonable  use  as  will  sustain  an 
injunction  though  the  supply  to  a  natural 
spring  on  adjoining  land  is  temporarily  de- 
creased.    Id. 

Wote:  The  tendency  of  the  recent  cases  is 
to  limit  the  owner  to  a  reasonable  and  bene- 
ficial use  of  percolating  water  when  the  prop- 
er enjoyment  of  adjacent  lands  is  liable  to 
be  Interfered  with.  Bassett  v.  Manufacturing 
Co.,  43  N.  H.  569;  Smith  v.  Brooklyn,  46  N  T 
S.  141;  Forbell  v.  New  York,  1«4  N  Y  522 
79  Am.  St.  Rep.  666,  51  L.  R.  A.  696;  Katz  v' 
Walkinshaw,  141  Cal.  116,  99  Am.  St.  Rep.  35, 
64  L.  R.  A.  236;  Stillwater  v.  Parmer,  89  Minn' 
58,  99  Am.  St.  Rep.  541.  60  L.  R.  A.  875;  Bar- 
clay V.  Abraham,  121  Iowa,  619,  100  Am  St 
Rep.  365,  64  L.  R.  A.  255;  St.  Amand  v.  Leh- 
man, 120  Ga.  253.— See  4  Mich.  L   R    541 

85.  See  4  C.  L.  1831. 

86.  Line  of  demarkation  between  public 
and  private  waters  is  the  point  where  the 
tide  ebbs  and  flows,  but  this  is  not  limited  to 
the  point  where  salt  and  fresh  water  meet, 
nor  to  water  Impregnated  with  salt.  McCar- 
ter  V.  Hudson  County  Water  Co.  [N.  J.  Ea  i 
61  A.  710. 

87.  See  4  C.  L.   1831. 

88.  See  4  C.  L.  1832. 
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bordering  land  have  no  title  to  the  ice  which  forms  thereon  as  incident  to  their 
ownership  of  the  bant,*®  hence,  there  can  be  no  vested  right  to  such  ice  because  of 
improvements  on  the  land  or  because  of  the  length  of  time  the  riparian  owner  has 
harvested  it.""  The  state  may  not  deny  the  right  to  take  ice  from  a  public  stream 
any  more  than  it  may  interfere  with  the  right  to  take  water  therefrom  or  fish  there- 
in.*^ But  all  such  rights  are  subject  to  reasonable  regulations.'^  Pond  rentals  if 
exacted  are  part  of  the  expenses  of  harvesting  ice  under  a  contract  obligating  a 
party  to  pay  all  expenses  of  such  harvesf 

§  9.  Surface  waters  and  drainage  or  reclamation.^*  Common-law  rule."'^ — 
Surface  water  is  the  common  enemy  of  mankind  and  a  landowner  may  fight  it  in 
any  way  he  chooses  providing  he  does  so  without  working  injury  to  his  neighbor.*' 
A  proprietor  may  lawfully  improve  his  property  by  doing  what  is  necessary  for  that 
purpose,  and  unless  negligent  he  is  not  liable  to  an  adjoining  proprietor  for  causing 
surface  waters  to  flow  onto  his  premises  to  his  damage.®' 

Civil-law  nde."^ — ^By  the  civil-law  rule,  the  owner  of  a  dominant  heritage  has 
a  natural  easement  over  the  land  of  the  servient  heritage  for  the  flow  of  surface  wa- 
ters,*® and  he  may  accelerate  and  increase  such  flow^  but  cannot  divert  it  so  that  it 
reaches  the  servient  heritage  at  a  place  difEerent  from  where  it  naturally  would,  or 
discharge  there  water  which  would  not  naturally  reach  such  heritage."  The  owner  of 
the  servient  heritage  cannot  interfere  with  or  divert  the  flow  of  the  watercourses,^ 
and  the  ground  that  good  husbandry  rendered  the  same  necessary  for  the  protection 
of  his  crops  does  not  justify  such  action.*  The  owner  of  the  servient  heritage  can- 
not obstruct  the  flow  of  surface  waters  on  the  ground  that  the  course  of  natural 
drainage  of  ordinary  surface  water  over  his  land  was  not  necessary."  A  license 
to  the  servient  owner  to  construct  a  levee,  on  a  certain  line,  given  by  an  arbitration 
award  is  terminated  by  the  destruction  of  such  levee,  and  cannot  be  rebuilt  by 
virtue  of  the  award,"  nor  can  such  award  be  enlarged  by  parol.'  Highway  author- 
ities cannot  be  compelled  by  adjoining  owners  to  restrain  surface  water  which  nat- 
urally flows  over  the  highway  onto  tie  land  of  such  owners.'    This  is  so  though 


89,  90,  91,  92.  Board  of  Park  Com'rs  Des 
Moines  v.  Diamond  Ice  Co.  [Iowa]  105  N.  W. 
203. 

93.  Charlton  Ice  Co.  v.  Spring  Lake  Ice 
Co.   [Iowa]   105  N.  W.  1014. 

94.  See  4  C.  L.  1832. 

95.  See  4  C.  L.  1833. 

.  96.  A  lower  owner  may  not  restrain  an 
upper  one  from  tiling  his  ditches  without 
showing  that  such  act  would  Increase  the 
flow  of  water  to  his  premises.  Plagge  v. 
Mensing,  126  Iowa,  737,  103  N.  W.  152. 

97.  Aldritt  v.  Fleischauer  [Neb.]  103  N.  W. 
1084.  As  a  general  rule  the  legal  possessor 
of  land  is  not  responsible  for  the  harmful  ef- 
fect of  rain  water  which  he  has  diverted  by 
changing  the  surface  of  his  property.  Kauf- 
man V.  Bergen  Turnpike  Co.,  71  N.  J.  Law,  33, 
58  A.  109. 

98.  See  4  C.  L.  1832. 

99.  This  rule  prevails  in  Illinois.  Pink- 
staff  V.  Steffy,  216  111.  406,  75  N.  E.  163. 

1.  The  owner  of  higher  land  Is  not  only 
entitled  to  the  natural  flow  of  the  water 
therefrom  upon  the  lower  but  he  may  tile 
drain  his  higher  land  and  thereby  carry  off 
water  in  the  natural  channel  though  the  flow 
of  water  upon  the  lower  land  in  such  natural 
channel  is  thereby  increased.  Bickel  v.  Mar- 
tin, 115  111.  App.  367. 


a.  Where  one  landowner  causes  water  to 
bo  discharged  upon  the  land  of  another  at  a 
point  where  it  would  not  have  flowed  in  the 
state  of  nature  and  also  discharges  water 
thereon  ■which  would  never  reach  his  land  in 
its  natural  course,  the  injured  person  Is  en- 
titled to  nominal  damages  though  the  result 
was  beneficial  to  his  land.  Kennedy,  v.  Mur- 
phy, 112  111.  App.  607.  By  aiding  in  the  con- 
struction of  a  ditch  to  carry  off  surface  wa- 
ter one  is  not  estopped  to  complain  of  its 
being  deepened  and  tiled.  Elliott  v.  Carter 
[Mich.]  12  Det.  Leg.  N.  169,  103  N.  W.  600. 

3.  Cannot  construct  a  levee  to  restrain  the 
flow.  Pinkstafe  v.  Stefty,  216  111.  406,  75  N.  B. 
163. 

4,  6,  6.  PlnkstafE  v.  Steffy,  216  111.  406,  75 
N.  B.  163. 

7.  A  submission  to  arbitration  of  the  right 
of  the  servient  owner  to  construct  a  levee 
and  an  award  thereon  cannot  be  enlarged  by 
parol  to  shovi^  a  right  to  maintain  such  levee. 
Pinkstaff  V.  Steffy,  216  111.  406,  75  N.  B.  163. 

8.  Tower  v.  Somerset  Tp.  [Mich.]  12  Det. 
Leg.  N.  983,  106  N.  W.  874.  Where  an  original 
surface  watersluice  had  been  obstructed  by 
natural  causes  and  the  water  wore  another 
channel  along  the  highway  which  was  per- 
mitted to  remain  until  after  repeated  efforts 
to  protect  the  highway  had  failed,   the  new 
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such  flow  has  for  many  yeais  been  diverted,  where  to  allow  it  to  resume  its  natural 
course  would  not  result  in  injury  to  such  owner." 

Natural  drainage  cliannels.^o—SuTfaiee  water  which  flows  in  a  well  defined 
course,  be  it  ditch,  draw,  or  swale,  in  its  primitive  condition,  and  sedcs  its  dis- 
charge in  a  neighboring  stream  cannot  be  arrested  by  one  landowner  to  the  injury 
of  a  neighboring  proprietor,"  and  what  a  private  proprietor  may  not  do  neither 
can  thf  public  authorities,"  except  in  the  exercise  of  eminent  domain."  Where  one 
diverts  water  from  its  natural  course  so  that  it,  with  water  which  naturally  flows 
in  another  direction,  is  discharged  upon  the  land  of  his  neighbor,  the  latter  may 
obstruct  the  stream  though  in  so  doing  he  obstructs  water  which  it  is  his  duty  to  re- 
ceive.^* One  who  wrongfully  casts  surface  water  on  the  land  of  another  cannot 
escape  liability  on  the  ground  that  another  person  demanded  the  waters  on  the 
opposite  side  of  the  injured  person's  premises,  thus  preventing  their  escape;^" 
but  where  water  diverted  out  of  its  natural  course  by  one  would  not  have  caused 
injury  except  for  the  act  of  another,  the  person  making  the  original  diversion  is  not 
liable." 

Obstrticti-on  of  surface  waters. — A  landowner  may  by  prescription  acquire  tho 
right  to  obstruct  the  natural  flow  of  waters  from  upper  land.^^ 

Railroad  companies  in  the  construction  of  their  roadbeds  must  provide  ade- 
quate drainage  facilities  through  them^'  and  keep  such  facilities  in  repair,"  and, 
if  by  reason  of  failure  to  do  so  adjacent  land  is  flooded,  the  company  is  liable 
in  damages.'^"     One  is  not  precluded  from  recovering  by  the  fact  that  he  dug  drain- 


channel  could  not  be  considered  a  neighbor- 
hood drain  ■which  the  highTvay  authorities 
■were  precluded  from  obstructing.     Id. 

9.  W^here  a  sluice^way  for  surface  -water 
■was  obstructed  by  natural  causes  and  the 
■water  wore  a  new  channel  along  a  highway 
where  it  continued  to  flow  for  10  years,  some 
of  it  going  over  the  higliway  and  injuring 
it,  the  highway  authorities  are  not  estopped 
as  against  such  lower  owner  to  open  the 
original  sluiceway  where  it  is  not  shown  that 
damage  will  result  to  him.  Tower  v.  Somer- 
set Tp.  [Mich.]  12  Det.  Leg.  N.  983,  106  N.  W. 
874. 

10.  See  4  C.  L.  1834. 

11.  It  matters  not  whether  the  water  be 
the  result  of  rain  or  snow  or  the  "water  of 
springs.  Roe  v.  Ho^ward  County  [Neb.]  106 
N.  W.  587. 

12.  Roe  V.  Howard  County  [Neb.]  106  N. 
W.  587. 

13.  Roe  V.  Howard  County  [Neb.]  106  N. 
W.  587.  It  will  not  be  presumed  that  com- 
missioners appointed  to  assess  damages  to 
land  over  which  water  runs  considered  It 
necessary  In  the  construction  of  the  road  to 
divert  water  naturally  seeking  an  outlet  in  a 
draw  and  conduct  it  in  an  artificial  ditch 
along  the  highway  for  a  mile  and  there  dis- 
charge it  on  the  land  of  another  or  that  such 
person  was  allowed  damages  for  such  dispo- 
sition.    Id. 

14.  O'Connor  v.  Hogan  [Mich.]  12  Det. 
Leg.  N.  272,  104  N,  W,  29.  A  lower  owner 
charged  with  obstructing  a  natural  water- 
way or  one  gained  by  prescription  may  show, 
under  a  general  denial,  without  special  no- 
tice, that  the  way  obstructed  was  created  by 
the  unlawful  act  of  the  upper  owner.  Id.  A 
settlement  of  a  controversy  between  an  up- 
per owner  and  a  township  board  relative  to 


the  flowage  of  surface  water  in  which  such 
upper  owner  agreed  to  let  the  water  fio^w  in 
its  natural  course  over  the  land  of  a  lower 
owner,  to  which  such  lower  owner  is  not  a 
party,  does  not  determine  the  natural  chan- 
nel as  between  the  upper  and  lo^wer  owner. 
Id.  Where  an  upper  owner  sues  for  the  un- 
lawful obstruction  of  a  waterway  his  testi- 
mony that  he  told  a  third  person  that  the 
water  was  doing  him  a  lot  of  damage  and 
more  to  the  defendant  sufficiently  shows  that 
the  water  was  an  injury  to  defendant.     Id. 

15.  They  being  joint  tort  feasors.  Camp- 
bell Turnpike  Road  Co.  v.  Maxfield  [Ky.]  91 
S.  W.  1135. 

16.  Siewerssen  v.  Harris  County  [Tex.  Civ. 
App.]   91  S.  W.  333. 

17.  The  commencement  of  the  time  Is 
from  the  date  damage  results  or  a  cause  of- 
action  accrues.  Roe  v.  Howard  County 
[Neb.]  106  N.  W.  587.  Evidence  held  to  show 
that  the  owner  of  a  servient  heritage  had 
not  obtained  the  right  by  limitations  to 
maintain  a  levee  of  certain  dimensions 
Pinkstaff  v.  Steffy,   216  111.  406,  75  N.  E.  163. 

18.  Where  a  railroad  builds  an  insufficient 
culvert  under  its  track  and  by  reason  there- 
of water  is  backed  up  over  an  abutter's  land 
interfering  witli  its  use  and  destroying  hia 
crops,  an  actionable  injury  is  shown.  Har- 
vey V.  Mason  City  &  Ft.  D.  R.  Co.  [Iowa]  105 
N.  W.  958. 

1».  A  railroad  company  which  builds  a 
ditch  to  collect  water  from  its  own  land  and 
the  land  of  others  and  constructs  a  culvert 
to  allow  its  escape,  is  liable  if  it  allows  such 
culvert  to  become  obstructed  so  that  the 
water  is  backed  up  on  the  land  of  an  adja- 
cent proprietor.  Branson  v.  New  York  etc 
R.  Co.,  97  N.  T.  S.  788. 

ao.     Under  Rev.  St.  1899.  §  1110,  a  railroad 
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age  ditclies  toward  the  conduit  where  it  is  not  shown  that  the  flow  of  water  to  be 
discharged  through  the  conduit  was  thereby  augmented. ^^  If  the  damages  are  orig- 
inal, the  measure  is  the  depreciation  in  the  value  of  the  land^-  and  must  be  recovered 
in  one  action.''^  But  where  the  injury  is  continuing  or  intermittent  in  character, 
the  damages  are  continuous  and  one  recovery  is  not  a  bar  to  separate  actions  for 
damages  thereafter  accruing  from  the  same  wrong.''*  If  the  injury  is  temporary, 
the  measure  of  damages  is  the  cost  of  putting  the  land  in  its  prior  condition^'  and 
no  more,^'  and  if  crops  are  injured  the  measure  is  the  value  of  such  crops.'*^ 
Limitations  run  against  such  cause  of  action  from  the  time  injury  is  done.''' 

A  landowner  has  no  right  to  collect  surface  water  in  a  body'"  and  discharge  it 
upon  the  land  of  another'"  in  increased  quantities  and  at  a  place  different  from 


which  by  its  embankment  holds  back  surface 
waters  and  floods  land  is  liable  in  damages. 
■Williamson  v.  Missouri,  etc.,  R.  Co.  [Mo. 
App.]  90  S.  W.  401.  A  railroad  company 
which  negligently  subjects  land  to  overflow 
so  that  it  cannot  be  cultivated  is  liable  to 
the  owner  who  rented  it  out  on  shares.  Chi- 
cago, etc.,  R.  Co.  V.  Seale  [Tex.  Civ.  App.]  14 
Tex.  Ct.  Rep.  48,-89  S.  W.  997.  Where  it  ap- 
pears that  by  reason  of  an  insuflHcient  cul- 
vert put  in  by  a  railroad  company  surface 
water  was  backed  up  over  the  land  of  an  ad- 
Joining  owner  and  there  was  no  evidence  up- 
on which  to  ascertain  a  proper  measure  of 
damages,  the  land  owner  was  nevertheless 
entitled  to  nominal  damages  and  to  have  the 
case  go  to  the  jury  for  that  purpose.  Har- 
vey v.  Mason  City  &  Ft.  D.  R.  Co.  [Iowa]  105 
N.  W.  958. 

21.  Harvey  v.  Mason  City  &  5't.  D.  R.  Co. 
[Iowa]  105  N.  W.  958.  Where  one  sought  to 
recover  damages  for  injuries  to  his  land  by 
flooding  caused  by  the  putting  in  by  a  rail- 
road company  of  an  insufficient  culvert  un- 
der its  track,  the  question  whether  certain 
ditches  dug  toward  the  culvert  by  the  land- 
owner augmented  the  flow  of  water  to  be 
discharged  through  the  conduit  is  one  of 
fact.     Id. 

23.  Harvey  v.  Mason  City  &  Ft.  D.  R.  Co. 
[Iowa]  105  N.  W.  958.  Damages  arising 
from  the  occasional  flooding  of  land  because 
of  an  insufficient  culvert  under  a  railroad 
track  are  continuous,  not  original.  Id.  But 
if  an  action  therefor  be  tried  on  the  theory 
that  they  are  original,  the  parties  will  be 
bound  thereby.  Id.  Where  land  Is  over- 
flowed, the  measure  of  damages  is  the  dif- 
ference in  value  just  before  and  after  the 
overflow  occurred.  Sanitary  Dist.  of  Chi- 
cago v.  Pearce,  110  111.  App.  592.  A  warranty 
deed  reciting  the  consideration  executed 
shortly  before  the  overflow  occurred  is  ad- 
missible.    Id. 

23.  Where  surface  waters  are  dammed  so 
as  to  cause  an  injury  to  land  that  will  con- 
tinue indefinitely  without  change  from  any 
cause  but  human  labor,  the  damages  are 
original  and  there  can  be  but  one  recovery 
measured  by  the  decrease  in  the  value  of  the 
land.  Harvey  v.  Mason  City  &  Ft.  D.  R.  Co. 
[Iowa]   105  N.  W.  958. 

24.  Harvey  v.  Mason  City  &  Ft.  D.  R.  Co. 
[Iowa]   106  N.  W.  958. 

25  Chicago,  etc.,  R.  Co.  v.  Seale  [Tex.  Civ. 
App.]  14  Tex.  Ct.  Rep.  48,  89  S.  W.  997. 

26.  The  amount  paid  by  a  landowner  for 
the  removal  of  Johnson  grass  which  grew  as 


a  result  of  a  flood  could  not  be  recovered 
in  the  absence  of  proof  that  it  "was  reason- 
able. Chicago,  etc.,  R.  Co.  v.  Seale  [Tex.  Civ. 
App.]  14  Tex.  Ct.  Rep.  48,  89  S,  W.  997.  One 
who  constructs  a  ditch  which  discharges  sur- 
face water  on  another's  land  is  not  liable  for 
damages  caused  by  water  emptied  into  its 
ditch  by  lateral  ditches  constructed  by 
strangers  without  his  consent.  St.  Louis  S. 
W.  R.  Co.  V.  Morris  [Ark.]  89  S.  W.  8.46. 

27.  Where  a  cotton  crop  is  destroyed  by 
flooding,  the  value  of  the  lint  and  seed  are 
elements  of  damage.  St.  Louis  S.  W.  R.  Co. 
v.  Jenkins  [Tex.  Civ.  App.]  14  Tex.  Cti  Rep. 
77,  89  S.  W^.  1106.  Where  crops  are  injured 
by  wrongful  discharge  on  the  land  of  accum- 
ulated surface  water,  the  measure  of  dam- 
ages is  the  difference  between  what  the  land 
would  and  what  it  did  produce  less  the  dif- 
ference in  the  cost  of  producing  and  harvest- 
ing a  full  crop  and  the  crop  actually  raised. 
St.  Louis  S.  W.  R.  Co.  v.  Morris  [Ark.]  89  S. 
W.  846.  Where  hay  land  is  injured  by  flood- 
ing caused  by  an  embankment  which  holds 
back  surface  water  it  is  competent  to  show 
that  one  crop  of  hay  "was  considerably  in- 
jured and  other  crops  practically  destroyed. 
Sanitary  Dist.  of  Chicago  v.  Alderman,  113 
111.  App.  23.  Where  by  reason  of  an  insuffi- 
cient culvert  constructed  by  one  owner  the 
land  of  an  adjoiner  is  flooded,  the  value  and 
condition  of  the  crops  on  the  land  flooded 
and  the  extent  to  which  they  were  injured 
are  elements  of  damage.  Harvey  v.  Mason 
City  &  Ft.  D.  R.  Co.  [Iowa]  105  N.  W.  958. 

28.  Where  one  constructs  a  ditch  which 
unless  properly  attended  to  is  liable  to  be- 
come obstructed,  and  damage  caused  thereby 
is  intermittent,  limitations  run  against  ac- 
tions to  recover  for  such  damage  from  the 
time  it  is  done  and  not  from  the  construction 
of  the  ditch.  St.  Louis  S.  W.  R.  Co.  v.  Mor- 
ris [Ark.]   89  S.  W.  846. 

20.     See  4  C.  L.  1833. 

30.  A  proprietor  over  whose  land  surface 
water  flows  in  several  channels  may  not  col- 
lect it  into  a  single  channel  and  discharge 
It  upon  a  lower  proprietor  to  his  damage. 
Humphreys  v.  Moulton  [Cal.  App.]  81  P.  1085. 
Where  one  constructs  an  embankment  to  re- 
tain surface  water  which  in  the  course  of 
nature  flows  evenly,  and  takes  no  precautions 
to  strengthen  the  bank  against  storm,  and 
water  collected  broke  over  such  embankment 
and  injured  the  premises  of  an  adjoiner,  the 
negligence  in  the  manner  of  construction 
was  the  proximate  cause  of  the  injury.  Cox 
V.  Odell   [Cal.  App.]   82  P.  1086.     A  complaint 
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where  it  would  reacli  sucL.  land  according  to  nature."  A  lower  owner  may  protect 
himself  against  such  act.==  This  rule  applies  to  municipal  corporations.^'  A  county 
drain  commissioner,  who  wrongfully  enlarges  an  artificial  drain  to  the  injury  oi 
an  adjoining  township  is  personally  liable/*  but  a  coimty  is  not  liable  to  an  individual 
landowner  for  the  negligent  diversion  of  surface  water  in  the  improvement  and 
construction  of  public  highways/^  and  a  township  may  not  recover  for  injuries  to 
its  highways,  bridges,  and  culverts  caused  by  the  enlargement  of  an  artificial  water- 
course by  adjoining  townships  and  counties.^® 

Storm  sew&r^''  must  be  sufficient  to  carry  off  the  ordinary  and  usual  flow  of  sur- 
face water,'*  and  due  care  must  be  exercised  in  their  construction  and  maintenance,'" 
but  they  need  not  be  sufficient  to  carry  off  such  quantity  of  water  as  results  from 
extraordinary  storms.*" 


for  the  collection  and  discharge  of  surface 
"waters  onto  one's  land  averring  that  the  par- 
ties Q-wned  separate  tracts,  plaintiff's  tract 
adjoining  defendant's  on  the  east  with  a  road 
extending  along  their  riorthern  boundary, 
sufficiently  describes  the  land.  Id.  Where 
one  seeks  to  recover  damage  for  the  reten- 
tion and  discharge  of  surface  "water  onto  his 
land,  evidence  as  to  the  cost  of  putting  his 
land  in  repair  is  admissible.     Id. 

31.  A  lo'wer  o"wner  may  enjoin  the  main- 
tenance of  a  dike  which  obstructs  the  natural 
flow  of  surface  water  and  oasts  It  upon  his 
lands  in  an  increased  quantity  and  at  an  en- 
tirely different  place  from  "where  it  original- 
ly flowed.  Priest  v.  Maxwell,  127  Iowa,  744, 
104  N.  W.  344. 

32.  "Where  an  upper  owner  builds  a  dike 
which  easts  surface  water  on  the  land  of  a 
lo"wer  o"wner  in  a  greatly  increased  quantity 
and  at  a  place  different  from  where  It  orig- 
inally flO"wed,  the  l0"wer  o"wner  may  maintain 
a  dike  to  protect  himself.  Priest  v.  Maxwell, 
127  Iowa  744,  104  N.  W.  344. 

33.  A  city  is  liable  in  damages  where  in 
improving  a  street  it  collects  in  an  artificial 
channel  large  quantities  of  surface  water  for 
•which  it  provides  no  outlet  and  the  water  is 
thro"wn  onto  the  land  of  an  abutting  0"wner. 
City  of  "Valparaiso  v.  Spaeth  [Ind.]  76  N.  B. 
B14.  A  township  may  clean  out  old  water- 
ways or  drains  to  the  depth  they  were  orig- 
inally excavated  but  cannot  enlarge  them  and 
thereby  cast  larger  quantities  of  water  col- 
lected from  an  additional  area  during  shorter 
periods  on  the  highways,  bridges,  and  cul- 
verts of  an  adjoining  township.  Merritt  Tp. 
V.  Harp  [Mich.]  12  Det.  Leg.  N.  417,  104  N.  "W. 
BS7.  Waterways  are  none  the  less  artificial 
because  in  constructing  them  use  is  made  of 
depressions  and  washed  out  channels  which 
were  insufficient  to  afford  desired  drainage. 
Id.  A  suit  by  a  township  to  prevent  the  en- 
largement of  artificial  waterways  constructed 
by  other  townships  in  other  counties  is  prop- 
erly brought  in  the  county  where  complain- 
ant is  located.     Id. 

34.  Merritt  Tp.  v.  Harp  [Mich.]  12  Det. 
Leg.  N.  417,  104  N.  W.  587. 

35.  Hopper  v.  Douglas  County  [Neb.]  106 
N.  W.  330.  A  county  is  not  liable  for  injuries 
caused  by  the  overflow  of  a  ditch  constructed 
by  it  Siewerssen  v.  Harris  County  [Tex 
Civ.  App.]  91  S.  W.  333. 

36.  Merritt  Tp.  v.  Harp  [Mich.]  12  Det. 
Leg.  N.  417,  104  N.  W.  587. 


ST.     See  4  C.  L.  1834. 

IVOTE:.  Duties  of  innnlclpal  corpoTatlonH 
TTith  respect  to  surface  -water:  In  the  ab- 
sence, of  statute  a  municipal  corporation  is 
under  no  duty  to  provide  for  drainage  of  sur- 
face water  for  the  benefit  of  its  inhabitants. 
Henderson  v.  Minneapolis,  32  Minn.  319,  20  N. 
W.  322;  Alden  v.  Minneapolis,  24  Minn.  il54; 
Waters  v.  Bay  View,  61  Wis.  642,  21  N.  W^. 
811;  Carr  v.  Northern  Liberties,  35  Pa.  i;24; 
Pair  V.  Philadelphia,  88  Pa.  309;  Gould  v. 
Booth.  66  N.  T.  62;  Mills  v.  Brooklyn,  32  N. 
Y.  489;  Union  v.  Durkes,  38  N.  J.  Law,  21.  It 
is  not  bound  to  furnish  drains  to  relieve  a  lot 
whether  the  water  be  its  own  or  that  flowing 
from  other  premises  (Jordon  v.  Benwood,  42 
W.  Va.  312,  26  S.  E.  266),  nor  to  provide  a 
sewer  to  abate  a  nuisance  caused  by  water 
running  from  its  streets  along  a  natural  de- 
pression over  abutting  profierty  (Miller  v. 
Newport  News,  101  Va.  432,  44  S.  B.  712).  It 
is  not,  as  a  matter  of  law,  its  duty  to  enlarge 
a  ditch  constructed  for  drainage  purposes 
after  an  alleged  Increase  of  the  flow  of  sur- 
face water  therein.  Huntsville  v.  Ewing,  116 
Ala.  576,  22  So.  984.  A  city  which  voluntarily 
constructs  a  sewer  to  carry  off  surface  water 
is  not  bound  to  make  It  sufficient  to  carry 
off  all  surface  water  under  all  circum- 
stances. Atchison  v.  Challiss,  9  Kan.  603. 
It  is  not  bound  to  protect  one  who 
owns  land  below  the  level  of  the  street 
(Aicher  v.  Denver,  10  Colo.  App.  413,  62  P  86" 
Americus  v.  Eldridge,  64  Ga.  524,  37  Am.  Rep! 
89),  nor  Is  it  bound  to  construct  surface 
drains  of  sufficient  capacity  to  relieve  private 
property  of  water  naturally  coming  thereon 
(Dudley  v.  Buffalo,  73  Minn.  347,  76  N.  W.  44). 
In  the  lawful  exercise  of  its  power  to  grade 
streets  it  Is  not  bound  to  drain  ponds  of  sur- 
face water  which  collects  on  private  property 
below  the  grades  established.  Clark  v  Wil- 
mington, 5  Harr.  [Del.]  243.  It  has,  however 
authority  to  provide  for  the  drainage  of  sur- 
face water.  Bohan  v.  Avoca,  154  Pa.  404,  25 
A.  604. — See  note  to  Johnson  v.  White  [R  1 1 
65  L.  R.  A.  250. 

38.  City  of  McCook  v.  McAdams  [Neb  1 
106  N.  W.  988. 

39.  A  city  is  liable  in  damages  where  be- 
cause of  its  negligence  in  constructing  and 
maintaining  a  storm  sewer,  it  bursts,  and  in- 
jures adjacent  property.  Kramer  v.  Los  An 
geles,  147  Cal.  668,  82  P.  334.  A  city  which 
negligently  permits  a  drain  pipe  to  become 
obstructed  thereby  causing  surface  water  to 
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One  may  not  allow  surface  water  to  accumviate  in  pools  and  become  staffnant*^ 
to  the  injury  of  adjacent  proprietors,*^  and  if  he  does  so  he  is  liable  in  damages*^ 
for  injuries  caused,**  but  for  no  other.*' 

Drainage  of  ponds. — A  landowner  may  cut  through  the  rim  of  a  basin  on  his 
land  at  its  lowest  point  so  that  the  basin  may  be  entirely  drained  and  cause  the  water 
to  pass  therefrom  onto  the  land  of  his  neighborj*"  but  he  has  no  right  to  cut  through 
the  rim  at  any  other  than  the  lowest  point.*^ 

§  10.  Lands  under  water.*^ — Until  granted  away,  tide  lands  belong  to  the 
state  where  they  are,*'  or,  before  erection  of  the  state,  to  the  Federal  government.'"' 
A  grant  of  a  right  to  use  tide  water  carries  only  a  right  to  such  use  as  is  reasonably 
necessary,"^  but  such  right  will  be  protected.^^  A  grant  of  right  to  fill  in  tide  flats 
will  not  be  read  from  the  mere  enumeration  of  powers  of  a  corporation."'  In  Louisi- 
ana the  beds  of  navigable  streams  so  long  as  they  are  covered  by  water  belong  to 


flow  onto  adjacent  land  Is  liable  for  Injuries 
caused.  Town  of  Central  Covington  v.  Belser 
tKy.]  92  S.  W.  973. 

40.  A  city  must  maintain  a  system  of 
sewers  and  drains  sufRcient  to  carry  oft  an 
ordinary  and  usual  flow  of  surface  water  but 
not  such  quantity  as  results  from  extraordi- 
nary rain  storms.  City  of  McCook  v.  Mo- 
Adams  [Neb.]  106  N.  W.  988.  Evidence  tiiat 
Injury  was  due  to  an  extraordinary  flood  held 
admissible  under  the  pleadings.  Siegfried  v. 
South  Bethlehem  Borough,  27  Pa.  Super.  Ct. 
456.  Where  an  abutting  owner  sued  a  city 
for  damages  caused  by  surface  waters  being 
thrown  on  his  premises  by  a  ditch,  it  was 
held  error  to  refuse  to  admit  evidence  that 
the  water  was  the  result  of  extraordi- 
nary rains.  City  of  "Valparaiso  v.  Spaeth 
[Ind.]  76  N.  E.  514.  In  constructing 
Bide  ditches,  culverts  and  outlets  for 
surface  waters,  in  Improving  a  street,  a 
city  is  required  to  provide  for  such  water 
only  as  may  reasonably  be  expected  to  fall 
and  not  for  extraordinary  rains.  Id.  In 
order  that  a  flood  be  extraordinary  It  is  not 
necessary  that  it  be  the  greatest  flood  within 
memory.  Its  character  is  to  be  tested  by  the 
comparison  with  the  usual  volume  of  floods 
ordinarily  occurring.  Siegfried  v.  South 
Bethlehem  Borough,  27  Pa.  Super.  Ct.  456. 
And  even  if  with  an  extraordinary  flood  there 
is  concurring  negligence,  the  party  charge 
able  is  not  liable  if  regardless  of  such  negli 
gence  the  injury  would  have  occurred.    Id. 

41.  See  4  C.  L.  1835. 

42.  A  railroad  company  which  digs  an  ex- 
cavation on  its  right  of  way  which  causes 
water  which  otherwise  would  pass  off  to 
gather  In  pools  and  become  stagnant  is  lia- 
ble in  damages  for  injuries  sustained  regard- 
less of  the  question  of  negligence.  McFad- 
den  V.  Missouri,  etc.,  K.  Co.  [Tex.  Civ.  App.] 
92  S.  W.  989.  In  an  action  against  a  railroad 
company  for  permitting  stagnant  water  to 
stand  on  its  right  of  way  it  is  competent  to 
show  that  the  person  injured  notified  the 
company's  section  boss  of  the  pool,  as  show- 
ing notice  to  the  company  of  the  claim  of  in- 
jury.    Id. 

43.  A  railroad  company  which  fails  to 
construct  necessary  drainage  facilities 
through  its  roadbed  as  the  natural  lay  of  the 
land  requires  is  liable  In  damages  for  in- 
juries  sustained   by   reason   of   such   failure. 


McFadden  v.  Missouri,  etc.,  R.  Co.   [Tex.  Civ. 
A.pp.]  92  S.  "W.  989. 

44.  A  railroad  company  which  by  failure 
to  construct  adequate  drainage  facilities 
through  its  roadbed  contributes  to  the  crea- 
tion of  a  nuisance  consisting  of  stagnant 
pools  is  liable  for  such  portion  of  the  nui- 
sance as  it  created.  McFadden  v.  Missouri, 
etc.,  R.  Co.   [Tex.  Civ.  App.]  92  S.  W.  989. 

45.  A  railroad  company  which  constructs 
sufficient  drainage  facilities  through  its 
roadbed  and  does  not  obstruct  the  natural 
flow  of  the  water  is  not  liable  for  Injuries 
from  water  naturally  accumulating  on  its 
right  of  way.  McFadden  v.  Missouri,  etc., 
R.  Co.  [Tex.  Civ.  App.]  92  S.  W.  989. 

4«.  Fen  ton  &  T.  R.  Co.  v.  Adams  [111.]  77 
N.  B.  531.  An  owner  may  in  the  interests  of 
good  husbandry  drain  ponds  of  a  temporary 
character  which  have  no  natural  outlet,  by 
means  of  an  artificial  channel  into  a  natural 
drain  on  his  own  premises  and  through  such 
drain  over  the  land  of  another,  though  the 
flow  over  the  land  of  the  latter  is  thereby  in- 
creased. Such  action,  however,  must  be  free 
from  negligence.  Aldritt  v.  Fleisohauer 
[Neb.]  103  N.  W.  1084. 

47.  Penton  &  T.  R.  Co.  v.  Adams  [111.1  77 
N.  B.  531. 

48.  See  4  C.  L.  1S35. 

49.  Chicago  Transit  Co.  v.  Campbell,  110 
111.  App.  366;  Town  of  West  Seattle  v.  Seattle 
Land  &  Imp.  Co.,  38  Wash.  359,  80  P.  549. 
The  title  to  a  tide  water  bay  is  presumed 
vested  in  the  state.  Cain  v.  Simonson  [Ala.] 
39  So.  571. 

50.  Kneeland  v.  Korter  [Wash.]  82  P.  608. 

51.  Code  1896,  c.  84,  granting  to  owners  of 
land  abutting  on  a  bay  the  right  to  plant 
and  gather  oysters  to  a  certain  distance  from 
the  shore  gives  such  owner  no  exclusive 
right  to  the  use  of  such  waters  for  all  pur- 
poses but  only  such  reasonable  use  for  pas- 
sage and  freight  as  will  enable  him  to  plant 
and  gather  oysters  not  detrimental  to  other 
abutters  who  enjoy  a  like  privilege.  Cain  v. 
Simonson  [Ala.]  39  So.  571. 

52.  Persons  entitled  under  Code  1896,  c. 
84,  to  plant  and  gather  oysters  in  a  bay  in 
front  of  his  land  may  enjoin  unlawful  and 
unnecessary  sailing  over  their  oyster  bed. 
Cain  V.  Simonson   [Ala.]  39  So.  571. 

53.  St.  1810,  p.  136,  c.  94,  interpreted  and 
held  that  it  did  not  give  a  corporation  power 
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the  public."  Batture  land  foitned  within  the  limits  of  a  municipal  corporation  is 
under  the  control  and  administration  of  the  municipality/^  and  the  ownership  of  ri- 
parian proprietors  is  subject  to  the  right  of  the  corporation  to  reserve  and  use  such  por- 
tion thereof  as  may  be  necessary  for  navigation,  commerce,  public  highways,  and 
streets.'*"  It  may  convey  such  right  but  no  greater  estate."  Owners  of  land  bounded 
on  non-navigable  lakes  have  no  title  to  the  submerged  bed  of  such  lake.^*  A  grant 
of  lands  described  by  metes  and  bounds  passes  submerged  lands  within  such  bounds."' 
§  11.  Levees,  dikes,  seawalls,  and  other  protective  worhs.^" 
§  12.  Levees,  drainage,  and  reclamation.'^^ — The  drainage  and  reclamation 
of  aqueoiis  lands  are  treated  of  in  a  separate  topic."^ 

§  13.  Milling  and  power  and  other  nonconsuming  privileges;  dams,  canals, 
and  races."^ — A  lower  riparian  owner  niay  not  construct  a  dam  in  such  manner 
as  to  injure  the  power  rights  of  an  upper  owner,"*  and  if  he  does  he  is  liable  in 
damages  for  injuries  caused.''"  The  mere  tendency  of  an  increased  flow  of  water, 
at  times,  in  its  natural  channel,  does  not  of  itself  give  a  cause  of  action  against 
the  owner  of  a  dam,""  and  where  a  dam  has  been  constructed  under  Mill  Acts  in 
a  lawful  manner  and  the  water  is  not  discharged  in  a  negligent  manner  no  dam- 
ages can  be  recovered  because  the  current  is  deflected  to  the  injury  of  lands  along 
the  bank."^     If  a  mill  dam  will  create  a  nuisance,  its  construction  may  be  pro- 


to  All  in  flats  owned  by  it  over  which  the  tide 
ebbed  and  flowed.  Scully  v.  Com.,  188  Mass. 
178,  74  N.  E.  342. 

64.  The  term  "river"  includes  the  bed  of 
a  stream  up  to  its  state  of  ordinary  high 
water.  Minor's  Heirs  v.  New  Orleans  [La.] 
38  So.   999. 

55.  Batture  land  is  under  the  control  and 
administration  of  the  municipality.  City  of 
Shreveport  v.  St.  Louis  S.  W.  B.  Co.  [La.]  40 
So.  298. 

56.  There  is,  however,  no  public  servitude 
in  favor  of  railroads.  Minor's  Heirs  v.  New 
Orleans  [La.]  38  So.  999.  Under  Bev.  St. 
1870,  §  318,  a  riparian  proprietor  may  recover 
such  portion  of  batture  formed  in  front  of 
his  property  as  is  not  necessary  for  public 
use.     Id. 

57.  A  municipality  may  not  grant  the  fee 
of  batture  land.  It  may  grant  its  right  sub- 
ject to  its  power  to  so  control,  the  land  as  to 
enable  the  public  to  have  access  to  the 
stream  and  enable  its  grantee  to  enjoy  an 
easement  of  way  granted.  City  of  Shreve- 
port V.  St.  Louis  S.  W.  R.  Co.  [La.]  40  So.  298. 

58.  Wright  v.  Council  Bluffs  [Iowa]  104 
N.  W.   492. 

59.  The  Andros  patent  of  September  29, 
1677,  includes  lands  between  high  and  low 
water  mark.  Coudert  v.  Underhill,  107  App. 
Div.  335,  95  N.  T.  S.  134. 

60.  01.     See  4  C.  L.  1836. 

62.     See  Sewers  and  Drains,  6  C.  L.  1448. 
03.     See  4  C.  L.  1837. 

64.  May  not  construct  a  dam  in  such  man- 
ner that  slush  ice  must  necessarily  form  a 
jam  that  will  set  the  water  back  on  the 
wheel  of  an  upper  mill  owner.  Michigan 
Paper  Co.  v.  Kalamazoo  Valley  Elec.  Co 
[Mich.]  12  Det.  Leg.  N.  342,  104  N.  W.  387. 

65.  Where  an  upper  owner  sues  for  dam- 
ages caused  by  the  negligence  of  a  lower 
owner  In  the  management  of  his  dam,  evi- 
dence that  he  notified  the  lower  owner  of  the 
injury  at  the  beginning  thereof  is  admissible 


on  the  question  of  such  owner's  negligence 
in  not  remedying  the  defects  complained  of. 
Michigan  Paper  Co.  v.  Kalamazoo  Valley 
Elec.  Co.  [Mich.]  12  Det.  Leg.  N.  342,  104  N. 
W.  387.  In  an  action  against  a  lower  owner 
for  damages  caused  by  his  negligence  in  per- 
mitting an  ice  jam  to  form  above  his  dam 
setting  the  water  back  on  an  upper  owner's 
wheel,  where  the  lower  owner  claimed  that 
like  jams  had  occurred  prior  to  the  construc- 
tion of  his  dam,  it  is  competent  for  the  upper 
owner  to  show  that  a  break  in  his  dam  caus- 
ed him  to  shut  down  at  the  time  of  the  prior 
jam  on  the  question  of  whether  the  condi- 
tions were  the  same.  Id.  Where  a  mill 
owner  is  obliged  to  shut  down  because  of 
negligence  of  a  lower  owner  in  the  care  of 
his  dam,  he  is  entitled  to  recover  damages 
though  it  does  not  appear  that  he  was  requir- 
ed to  cancel  any  orders  because  of  the  shut 
down.     Id. 

60.  To  so  hold  would  prevent  the  improve- 
ment of  inland  navigation  and  paralyze  the 
industries  dependent  on  water  power.  In- 
habitants of  Durham  v.  Lisbon  Palls  Fibre 
Co.   [Me.]  61  A.  177. 

67.  Such  damage  is  damnum  absque  in- 
juria. Inhabitants  of  Durham  v.  Lisbon 
Falls  Fibre  Co.  [Me.]  61  A.  177.  See,  also 
Brooks  V.  Cedar  Brook,  etc..  R.  Co.,  82  Me  17 
19  A.  87,  7  L.  R.  A.  460. 

Notei  The  state  is  invested  with  the  right 
of  enacting  such  laws  as  give  authority  to 
improve  the  navigation  and  thus  promote  the 
interests  of  the  public  even  though  it  may 
be  an  inconvenience  to  the  private  individual 
Angell  on  the  Law  of  Waters;  Hollister  v 
Union  Co.,  9  Conn.  436.  The  present  case  ap- 
plies this  principle  to  the  improvement  of 
inland  rivers.  But  the  courts  are  not  unani- 
mous in  so  considering  the  matter.  It  ha.s 
been  held  that  one  injured  by  the  erection  of 
a  dam  without  his  consent  may  recover  not- 
withstanding the  dam  was  duly  autliorized 
by    law.     Cain    v.    Hays,    4    Dana    [Ky.]    333 
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hibited."*  Where  waters  in  a  natural  stream  are  stored  in  a  reservoir,  the  re- 
ciprocal rights  of  owners  of  mill  privileges  below  the  dam  are  the  same  as  if  the 
stream  was  left  in  its  natural  condition."*  Where  mill  privileges  at  a  dam  are 
possessed  in  common  but  are  subject  to  priorities  between  the  owners,  each  must 
exercise  his  rights  reasonably  in  view  of  the  rights  of  the  others.'"  The  owner 
of  a  senior  right  is  not  required  to  reconstruct  his  mill  so  that  a  smaller  amount 
of  water  will  supply  his  requirements.'^  Several  owners  of  junior  power  rights 
who  acting  independently,  unlawfully  appropriate  the  water  to  the  injury  of  the 
owner  of  a  senior  right,  are  joint  tort  feasors.'''  Where  the  power  of  eminent  do- 
main is  exercised  in  the  construction  of  a  dam,  the  measure  of  damages  for  land 
injured  is  the  difference  in  its  value  just  before  and  after  the  construction  of  the 
dam."  Due  process  is  not  denied  an  upper  owner  by  giving  lower  owners  the 
right  to  flowage  where  compensation  is  secured.'*  The  right  to  maintain  a  dam 
carries  the  necessary  right  to  flowage."  If  such  right  is  exceeded,  the  owner 
of  the  dam  is  liable'"  in   damages  for  injuries  caused"   in  an   action   properly 


Also  the  privilege  of  erecting  a  dam  over  a 
■watercourse  is  against  common  right  and  to 
uphold  the  grant  of  such  a  privilege  the  rec- 
ord must  affirmatively  show  a  compliance 
with  all  requisites  of  the  statute.  Martin  v. 
Rushton,  42  Ala.   298. — See  15  Yale  L.  J.   150. 

68.  Under  Va.  Code  1904,  p.  856,  §  1353,  the 
report  of  the  commissioners  on  a  petition  for 
the  establishment  of  a  mill  dam  that  the 
neighborhood  will  be  annoyed  by  the  stagna- 
tion of  water  is  conclusive  against  the  right 
of  the  applicant  to  establish  the  dam.  Bish- 
op V.  Bagley  [Va.]  51  S.  E.  205.  Where  com- 
missioners appointed  under  Va.  Code  1904,  p. 
753,  to  investigate  and  report  on  an  appli- 
cation for  the  establishment  of  a  mill  dam 
designated  one  of  their  number  to  write  out 
the  report  and  sign  their  names  to  It,  their 
subsequent  acknowledgment  of  the  report  in 
open  court  was  a  sufficient  compliance  with 
the  law.     Id. 

69.  Berry  v.  Hutchins  [N.  H.]  £1  A.  550. 

70.  The  owner  of  a  subordinate  privilege 
may  not  make  unreasonable  drafts  nor  can 
the  owner  of  a  preferential  privilege  have 
the  water  unreasonably  stored  for  his  bener- 
fit.  Berry  v.  Hutchins  [N.  H.]  61  A.  550. 
Rights  of  each  judicially  determined.  Id.  A 
decree  determining  the  relative  priorities  of 
power  rights  in  the  waters  of  a  stream  is 
evidence  of  such  rights  in  a  subsequent  suit 
in  which  they  are  questioned  but  is  not  res 
judicata  of  a  question  of  damages  not  adjudi- 
cated in  such  suit.  Elkhart  Paper  Co.  v. 
Fulkerson   [Ind.  App.]  75  N.  B.  283. 

71.  Where  the  owner  of  a  senior  power 
right  was  entitled  to  an  eight-foot  head,  the 
owner  of  a  junior  right  cannot  defend 
against  an  unlawful  appropriation  by  him 
of  the  water  on  the  ground  that  the  former 
might  have  reconstructed  his  mill  so  that  a 
four-foot  head  would  have  supplied  him. 
Elkhart  Paper  Co.  v.  Fulkerson  [Ind.  App.] 
75   N.  E.   283. 

72.  If  It  is  impossible  to  determine  the  in- 
jury caused  by  each,  each  is  liable  for  the 
entire  Injury.  Elkhart  Paper  Co.  v.  Fulker- 
son [Ind.  App.]  75  N.  E.  283.  Where  it  ap- 
peared that  the  owner  of  a  senior  power 
right  was  obliged  to  close  his  mill,  the  rental 
value  of  which  was  $25  to  $30  per  day  for  167 
days   because  of  the  unlawful  appropriation 


of  the  water  by  the  owner  of  a  junior  right, 
$4,000  was   held  not   excessive   damages.     Id. 

73.  Brown  v.  Weaver' Power  Co.  [N.  C]  52 
S.  E.  954.  The  fact  that  a  railroad  company 
owned  an  easement  of  way  over  the  land 
should  be  considered  in  estimating  the  dam- 
ages.    Id. 

74.  Otis  Co.  V.  Ludlow  Mfg.  Co.,  201 
U.  S.  140,  50  Law.  Ed. .  Compensa- 
tion in  such  case  is  sufficiently  secur- 
ed by  a  provision  for  recovery  of  dam- 
ages sustained  "within  three  years  with  an- 
nual compensation  for  future  injury,  or 
in  lieu  thereof  a  gross  sum  to  be  computed 
by  a  jury  and  for  the  bringing  of  a  new  com- 
plaint in  case  of  dissatisfaction.  Especially 
since  no  easement  or  title  Is  acquired  in  the 
upper  lands  and  injunctive  relief  may  be  had 
if  other  remedies  fail.     Id. 

75.  Evidence  insufficient  to  show  as  a 
matter  of  law  that  a  flowage  right  had  been 
interfered  with  in  the  construction  of  a  high- 
way. Schneider  v.  Brown  Tp.  [Mich.]  12  Det. 
Leg.  N.  632,  105  N.  W.  13.  In  an  action  under 
the  Mills  Act,  Pub.  St.  1882,  c.  190,  to  have  the 
extent  of  a  right  of  flowage  determined 
where  there  was  nothing  relative  to  the  ex- 
tent of  the  right  in  deeds  under  which  it  was 
claimed,  the  question  is  one  of  fact  to  be  as- 
certained from  evidence  of  the  extent  to 
which  the  right  had  been  exercised.  Forbes 
V.  Byfleld  Woolen  Co.    [Mass.]   77  N.   E.  51. 

76.  In  an  action  for  illegal  flowage  it  is 
proper  for  a  civil  engineer  to  testify  that 
water  would  percolate  through  the  soil  and 
that  he  dug  a  hole  in  the  land  and  found 
that  water  stood  in  it  on  a  level  with  the 
water  in  the  river.  Flint  v.  Union  Water 
Power  Co.  [N.  H.]  62  A.  788.  The  fact  that 
he  was  allowed  to  testify  implies  a  finding 
that  he  was  qualified.  Id.  In  an  action  for 
damages  for  flowage  it  was  held  proper  dur- 
ing the  view  to  call  the  attention  of  the  jury 
to  the  height  of  water  in  a  newly  dug  hole 
as  compared  with  the  height  in  the  stream 
as  bearing  on  the  extent  of  the  flowage. 
Flint  V.  Union  Water  Power  Co.  [N.  H.]  62 
A.  788. 

77.  In  an  action  for  illegal  flowage,  evi- 
dence that  the  plaintilf  relied  on  the  low- 
lands which  could  be  cropped  without  fertil- 
izing   to    keep    up    his    upland    and    that    his 
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brought.''  The  owner  of  a  dam  is  liable  for  injuries  caused  by  the  breaking  of 
the  bank  of  his  millrace  if  it  is  the  result  of  negligence.''' 

§  14.  Irrigation  and  water  supply;  common-law  rights  and  the  doctrine  of 
appropriation.^"  A.  Bights  in  the  water.^^  C'Ommon-law  ruLe.^^ — ^An  upper  ri- 
parian owner  who  obstructs  the  flow  of  water  to  which  a  lower  owner  is  entitled 
need  not  remove  the  obstruction  to  his  own  injury  if  he  adopts  other  means  of 
conveying  the  water  to  the  person  entitled  to  it.**  Patentees  whose  patents  were 
issued  prior  to  the  act  of  Congress  providing  for  the  appropriation  of  water  do 
not  acquire  common-law  rights  as  against  prior  appropriators.** 

An  appropriation^^  is  an  intent  to  take,  accompanied  by  some  open  physical 
demonstration  of  the  intent,  and  for  some  valuable  use.*°  As  applied  to  settlers 
on  public  lands  it  is  a  grant  by  the  general  government  of  the  right  to  its  use 
from  a  non-navigable  stream  to  the  injury  of  all  public  land  above  the  point  of 
diversion  which  may  be_  within  or  beyond  the  boundaries  of  the  settler's  claim.*^ 


damages  Tiras  a  certain  amount  during'  the 
past  six  years  "was  held  admissible.  Flint  v. 
Union  Water  Power  Co.  [N.  H.]  62  A.  788. 
Where  It  is  sought  to  recover  damages  to 
property  by  the  erection  of  a  dam,  the  rights 
of  the  parties  are  to  be  determined  by  the 
ordinary  stage  of  water  and  not  by  "low  and 
minimum   waters."     Remington   &   Son   Pulp 

6  Paper  Co.  v.  Watertown  Water  Com'rs,  96 
N.  T.  S.  975. 

78.  A  complaint  for  flowage  not  Inserted 
in  a  writ  of  attachment,  may,  under  the  stat- 
ute be  presented  to  the  court  in  term  time 
or  be  filed  In  the  office  of  the  clerk  during 
vacation,  but  before  it  can  be  served  there 
must  be  an  order  of  service  by  the  court  in 
term  time  or  by  some  justice  thereof  in  va- 
cation. The  delivery  of  a  copy  of  the  com- 
plaint attested  by  the  clerk  of  court  by  the 
sheriff  to  the  respondent  without  such  an 
order  is  not  a  sufficient  service.  Wyman  v. 
Piscataquis  Woolen  Co.   [Me.]   62  A.  655. 

70.  Under  the  testimony  of  this  case,  it 
was  not  error  to  refuse  a  request  for  a 
charge  to  the  jury  to  the  effect  that,  if  they 
found  the  defendant  was  guilty  of  negli- 
gence, but  that  the  plaintiff  under  all  the 
facts  and  circumstances  of  the  case,  which 
were  known  or  should  have  been  known  to 
him,  did  not  exercise  reasonable  and  ordinary 
care  to  prevent  the  breaking  of  the  bank  of 
his  millrace  and  overflow  of  adjacent  prop- 
erty, then  negligence  on  his  part  contributed 
proximately  to  the  Injury,  and  he  cannot 
recover  from  the  defendant  the  damages  in 
which  he  has  been  compelled  to  respond  on 
account  of  their  joint  negligence.  Northern 
Ohio  R.  Co.  V.  Akron  Canal  &  Hydraulic  Co., 

7  Ohio  C.  C.  (N.  S.)  69.  So  also,  it  was  not 
error  to  refuse  a  request  to  charge  the  jury 
to  the  effect  that,  if  the  plaintiff  knew  of 
acts  on  the  part  of  the  defendant  which  af- 
fected the  safety  of  the  mill-race,  and  him- 
self took  no  steps  to  avoid  the  Injury  which 
resulted,  he  was  guilty  of  such  contributory 
negligence  as  would  prevent  his  recovering 
from  the  defendant  the  damages  assessed 
against  him  in  another  action.  Id.  And  the 
defendant  could  ask  for  no  stronger  instruc- 
tion than  was  given  to  the  effect  that.  If  the 
breaking  of  the  plaintiff's  millrace  bank  was 
caused  by  the  joint  or  concurrent  negligence 
of  the  plaintiff  in  not  caring  for  the  water 


and  regulating  Its  flow  in  the  race  and  of 
the  defendant  in  constructing  a  cofferdam 
therein,  which  improperly  impeded  and  ob- 
structed the  flow  of  the  water,  then  the  ver- 
dict should  be  for  the  defendant.     Id. 

80,  81.     See  4  C.  L.  1839. 

82.     See  4  C.  D.  1839  and  ante  §5  3-6. 

S3.     Harrington  v.  Demairs  [Or.]   82  P.   14. 

84.  That  patents  to  riparian  lands  were 
issued  prior  to  the  adoption  of  Act  Cong. 
July  26,  1866  (14  Stat.  251)  providing  for  the 
appropriation  of  water  for  Irrigation  pur- 
poses, did  not  confer  on  the  patentees  com- 
mon-law rights  as  against  prior  appropria- 
tors.     Twaddle  v.   Winters   [Nev.]    85  P.   280. 

86.     See  4  C.  L.  1840. 

86.  See  Long  on  Irrigation,  §  36.  One  who 
used  water  from  a  main  irrigation  ditch 
through  a  lateral  since  1888  at  which  time 
the  right  to  do  so  was  decreed  by  a  void  pro- 
bate decree,  such  use  constituted  an  orig- 
inal appropriation  from  that  date.  Buller- 
dick  V.  Hermsmeyer,  32  Mont.  541,  81  P.  334. 
Evidence  sufficient  to  show  one  entitled  to 
a  certain  amount  of  water  by  prior  appropri- 
ation. Twaddle  v.  Winters  [Nev.]  85  P.  280. 
On  an  issue  of  prior  appropriation  an  admis- 
sion by  one  party  that  his  right  to  use  the 
water  was  a  subseauent  one  held  sufficient 
to  show  a  prior  ap^Topriation  by  the  other 
when  corroborated  by  a  use  for  several  years 
by  such  other  of  sufficient  water  to  irrigate 
his  land.  Morgan  v.  Shaw  [Or.]  83  P.  534. 
Where  a  water  right  was  owned  separate 
from  land  which  was  sold  on  execution,  the 
fact  that  water  was  furnished  to  the  pur- 
chaser for  three  years  and  that  the  execu- 
tion defendant  did  not  apply  for  water  dur- 
ing such  period  did  not  operate  to  forfeit 
his  interest  and  amount  to  a  reappropriation 
by  the  purchaser.  Cooper  v.  Shannon  [Colo  ] 
85  P.  175. 

87.  Morgan  v.  Shaw  [Or.]  83  P.  534. 
Where  the  common-law  doctrine  of  riparian 
rights  as  modified  by  the  rule  of  prior  ap- 
propriation is  recognized,  when  a  prior  set- 
tler on  public  land  appropriates  the  water  of 
1  stream  running  througih  It,  the  stream  is 
not  flowing  through  public  lands  at  the  time 
of  the  diversion  of  the  water  thereof  by  a 
subsequent  settler.  Morgan  v.  Shaw  [Or  1  83 
P.  534. 
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The  passive  acceptance  of  water  which  flows  into  one's  canal  which  was  acquiesced 
in  by  the  original  owner  when  he  did  not  wish  to  use  it  for  his  own  purposes  is 
not  an  appropriation.^* 

Who  may  appropriate.^^ — Water  may  be  appropriated  by  any  citizen  who  can 
devote  it  to  a  beneficial  use.""  An  appropriator  need  not  be  the  fee  owner  of  the 
land  upon  which  the  water  is  used.°^ 

What  may  be  appropriated.'^'' — Water  subject  to  a  prior  appropiiation  cannot 
be  appropriated  until  the  right  is  abandoned."^  Water  of  a  spring  which  is  the 
source  of  a  creek  the  water  of  which  is  appropriated  is  not  subject  to  appropriation 
though  the  means  by  which  the  water  is  conveyed  from  the  spring  to  the  creek  are 
Bubtjerranean"*  or  because  the  water  in  the  spring  is  partly  seepage  from  irrigated 
lands.®^  Percolating  water  cannot  be  appropriated  under  statutes  relating  to 
streams.'" 

Method  of  appropriating.^'' — One  desiring  to  appropriate  waters  of  a  stream 
may  do  so  by  actually  diverting  the  water  and  applying  it  to  a  beneficial  use,®' 
or  he  may  pursue  the  statutory  method  by  posting  and  recording  his  notice  and 
prosecuting  his  work  within  the  time  and  in  the  manner  prescribed  by  statute," 
and  in  the  latter  case  his  right  will  relate  back  to  the  date  of  posting  his  notice.^ 
In  such  case  the  appropriation  is  initiated  by  posting  the  notice  and  an  inchoate 
right  thereby  arises  which  may  ripen  into  a  complete  appropriation  upon  final  delivery 
of  the  water  at  the  place  of  intended  use.' 


88.  This  Is  so  ■whether  the  water  comes 
from  natural  springs  or  from  an  artificial 
basin  into  which  the  owner  collected  perco- 
lating water.  Smith  Canal  or  Ditch  Co.  v. 
Colorado  Ice  &  Storage  Co.  [Colo.]  82  P.  940. 

89.  See  4  C.  L.  1839. 

90.  Under  a  rule  that  the  use  of  waters 
in  the  streams  of  the  state  is  a  public  one, 
every  citizen  has  a  right  to  divert  and  use  it 
so  long  as  he  does  not  infringe  upon  the 
rights  of  one  who  has  acquired  a  right  by 
prior  appropriation.  Bullerdick  v.  Herms- 
meyer,   32  Mont.  541,  81  P.   334. 

91.  A  lessee  may  appropriate.  Sayre  v. 
Johnson  [Mont.]  81  P.  389.  A  lessee  or  occu- 
pant of  land  may  become  the  owner  of  a 
water  right.  Cooper  v.  Shannon  [Colo.]  85  P. 
175  (obiter). 

»2.     See  4  C.  L.  1840,  n  59. 

93.  Where  one  purchased  water  rights  In 
a  spring  and  the  ditches  and  flumes  used  for 
its  conveyance,  water  which  continues  to 
flow  through  such  artificial  courses  is  not 
subject  to  appropriation  unless  abandoned. 
Gill  v.  Malan  [Utah]  82  P.  471.  Evidence 
that  the  waters  of  a  creek  sank  at  a  point 
above  a  cienega  affd  ran  or  seeped  under  the 
ground  through  the  cienega  and  emerged 
into  a  creek  again  below  not  as  percolating 
-water  but  as  an  underground  stream,  suffi- 
ciently shows  that  the  water  in  the  cienega 
Is  part  of  the  water  of  the  stream.  Cave 
V.  Tyler,  147  Cal.  454,  82  P.  64. 

94.  Later  appropriators  cannot  lawfully 
acquire  rights  to  springs  which  constitute 
the  source  of  supply  of  a  creek  simply  be 
cause  the  means  by  which  the  water  is  con- 
veyed by  the  springs  to  the  creek  are  sub- 
terranean and  not  well  defined.  Clark  v. 
Ashley  [Colo.]  82  P.  588. 

95.  Later  appropriators  can  acquire  no 
rights    to    water    in    a    spring   which    is    the 
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source  of  a  creek  the  waters  of  which  are 
appropriated  because  the  volume  of  water  in 
the  spring  was  increased  by  seepage  from  Ir- 
rigated lands  above.     Clark  v.  Ashley  [Colo.] 

82  P.  588.  Laws  1899,  p.  215,  relative  to 
rights  in  irrigation  ditches  has  no  retroac- 
tive effect.  Clark  v.  Ashley  [Colo.]  82  P. 
588. 

96.  Percolating  water  oozing  through  the 
soil  in  an  undefined  channel  is  not  within 
Ariz.  Rev.  Stat.  1887,  par.  3199,  §  1,  pan  3201, 
§  3,  providing  for  the  appropriation  of  waters 
of  streams.  Howard  v.  Perrih,  200  U.  S.  71,  50 
Law.  Ed.  — . 

97.  See  4  C.  L.  1840,  n.  61  et  seq. 

98.  Sand  Point  Water  &  Light  Co.  v.  Pan- 
handle Development  Co.  [Idaho]  83  P.  347. 

99.  Sand  Point  Water  &  Light  Co.  v.  Pan- 
handle Development  Co.  [Idaho]  83  P.  347. 
Evidence  held  to  shO"w  that  work  was  pros- 
ecuted with  reasonable  diligence.     Id. 

1.  Sand  Point  Water  &  Light  Co.  v.  Pan- 
handle Development  Co.  [Idaho]  83  P.  347. 
One  who  posts  and  records  notice  and  in  all 
respects  pursues  the  successive  steps  pre- 
scribed by  Laws"  1899,  p.  380,  is  entitled  to 
have  his  right  relate  back  to  the  date  of 
posting  notice.  Sand  Point  Water  &  Light 
Co.    V.    Panhandle    Development    Co.    [Idaho] 

83  P.  347.  One  who  posted  and  recorded 
notice  of  intention  to  appropriate  water  un- 
der Sess.  Laws  1S99,  p.  380,  and  within  60 
days  thereafter  commenced  work  on  his  di- 
verting system  and  continued  such  work 
with  reasonable  diligence,  is  entitled  to  have 
his  right  date  from  posting  notice  and  it  is 
superior  to  a  subsequent  appropriator  claim- 
ing either  underthe  statutorymethod  oractual 
diversion.  Id.  The  right  of  a  settler  on  public 
land  to  use  the  waters  of  a  stream  running 
through  it  relates  back  to  the  initiation  of 
its  use,  and  not  to  the  time  his  ditches  were 
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Right  to  supply  from  tvater  companies. — ^Under  the  rule  that  water  appro- 
priated for  sale,  rental,  or  distribution  is  a  public  trust,  a  user  is  entitled  to  a 
continued  supply'  upon  compliance  with  the  conditions  upon  which  water  is  sup- 
plied.* A  pledgee  of  water  stock  who  is  compelled  to  pay  an  assessment  thereon 
may  recover  from  the  pledgor  but  cannot  enforce  payment  by  withholding  water 
from  the  pledgor's  land  though  the  stock  stands  in  his  name  on  the  corporation 
books.=  But  the  pledgor  cannot  enhance  the  damages  recoverable  by  further  refusal 
to  pay  or  passively  allowing  time  to  elapse  in  the  unwarranted  expectation  that 
the  pledgee  would  change  his  mind.* 

Limit,  measure,  and  extent  of  right.'' — An  appropriator  can  acquire  a  right 
to  no  more  water  than  he  can  beneficially  iise,*  but  if  he  uses  it  without  waste 
and  in  accordance  with  his  appropriation  he  cannot  be  compelled  to  use  it  in  a 
different  manner.'  He  may  use  it  on  any  lands  owned  by  him,^°  but  when  his 
necessary  use  ceases  ha  must  restore  the  water  to  the  stream  whereupon  it  may  be 
used  by  any  person  who  needs  it.^^  One  interested  in  the  water  of  a  stream  may 
enjoin  the  diversion  of  it  to  nonriparian  lands  if  such  diversion  injuriously  affects 
him^^  but  not  otherwise.^'  One  injured  by  a  wrongful  appropriation  may  enjoin 
it  though  prior  rights  exhaust  the  supply  of  water.^*  The  share  of  one  who  appro- 
priates a  specified  amount  does  not  depend  on  the  average  amount  of  water  in  the 
stream,^'  but  he  cannot  increase  the  amount  to  which  he  is  entitled  by  using  an 


completed,  providing  he  prosecuted  the  work 
of  digiring  them  with  reasonable  diligence. 
Morgan  v.  Shaw  [Or.]  83  P.  534. 

2.  Sand  Point  Water  &  Light  Co.  v.  Pan- 
bandle  Development  Co.  [Idaho]   83  P.  347. 

3.  Under  the  rule  that  water  appropri- 
ated for  sale,  rental  or  distribution  is  a  pub- 
lic trust  and  the  rule  that  one  within  the 
flow  of  a  ditch  who  has  been  furnished  by 
an  irrigation  corporation  with  water  is  en- 
titled to  a  continued  use  on  the  same  terms 
as  purchasers  of  land  from  the  corporation, 
such  corporations  o'we  a  public  duty  to  fur- 
nish water  irrespective  of  contract.  Cozzens 
v:  North  Fork  Ditch  Co.  [Cal.  App.]  84  P.  342. 
Mills'  Ann.  St.  §  570,  requiring  ditch  com- 
panies to  furnish  water  whenever  they  have 
a  supply  unsold,  and  §  2297,  requiring  them 
to  sell  to  persons  who  have  already  purchased, 
liave  no  application  to  a  proceeding  between 
individuals  to  which  a  ditch  company  is  not 
a  party  to  determine  whether  a  sheriff's  deed 
passed  title  to  a  water  right.  Cooper  v. 
Shannon  [Colo.]  85  P.  175. 

4.  Where  a  land  owner's  shares  of  stock 
Sn  an  irrigation  company  are  sold  under  a 
void  sale  for  nonpayment  of  assessments 
such  owner  is  not  entitled  to  enjoin  the  cor- 
poration from  withholding  water  from  his 
land  until  he  pays  subsequent  assessments 
of  which  he  received  no  notice.  Curtin  v. 
Arroyo  Ditch  &  Water  Co.,  147  Cal.  337,  81 
P    9g2 

5.  Mabbv.  Stewart,  147  Cal.  413,  81  P.  1073. 
"Where  a  pledgor  of  water  stock  sues  the 
pledgee  for  damages  for  directing  the  com- 
pany to  withhold  water  from  the  pledgor  for 
refusal  to  pay  an  assessment,  evidence  as  to 
what  became  of  the  water  shut  off  except  so 
far  as  it  was  delivered  to  the  pledgee,  is  ir- 
relevant. Mabb  V.  Stewart,  147  Cal.  413,  81 
P.  1073. 

6.  Mabb  V.  Stewart,  147  Cal.  413,  81  P. 
1073. 


7.  See  4  C.  L.  1841. 

8.  Where  it  appears  that  an  appropriator 
does  not  beneficially  use  the  amount  of  wa- 
ter diverted  into  his  canal  because  of  "wast- 
age and  seepage  caused  by  defective  mainte- 
nance and  that  there  is  enough  water  in  the 
stream  if  economically  used  to  supply  him 
and  other  higher  riparian  owners,  he  may 
not  enjoin  the  use  of  water  by  such  owners. 
Court  House  Rock  Irr.  Co.  v.  Willard  [Neb.] 
106  N.  W.  463. 

Beneficial  use.  Use  of  water  for  Irrigatlni; 
sraxlng  lands  is  a  beneficial  use  within  Civil 
Code  §  1881,  limiting  appropriations  to  such 
purposes.  Sayre  v.  Johnson  [Mont.l  81  P. 
389. 

9.  Nephl  Irr.  Co.  v.  Vickers  [Utah]  81  P. 
144.  He  is  not  required  to  furrow  his  land 
before  irrigating  it.  Nephi  Irr.  Co.  v.  Vick- 
ers  [Utah]    81  P.   144. 

10.  Southside  Imp.  Co.  v.  Burson,  147  Cal. 
401,  81  P.  1107. 

11.  Bullerdick  v.  Hermsmeyer,  32  Mont. 
541,  81  P.  334. 

12.  Santa  Rosa  Irr.  Co.  v.  Pecos  River  Irr. 
Co.    [Tex.  Civ.  App.]    92   S.  W.   1014. 

13.  Gen.  Laws  1888-1889,  p.  100,  o.  88, 
and  Gen.  &  Sp.  Laws  1893,  p.  47,  c.  44,  pro- 
viding for  appropriation  without  compensa- 
tion of  water  of  a  stream  for  irrigation  of 
nonriparian  lands  are  valid  except  so  far  as 
vested  rights  are  concerned;  hence  are  ef- 
fectual against  riparian  lands  owned  by  the 
state  at  the  time  of  the  appropriation  and 
nonriparian  lands  whose  owner  has  no  inter- 
est in  the  water.  Santa  Rosa  Irr.  Co.  v.  Pe- 
cos River  Irr.  Co.  [Tex.  Civ.  App.]  92  S.  W 
1014. 

14.  He  does  not  receive  water  until  later 
than  he  otherwise  would.  Clark  v.  Ashley 
[Colo.]   82  P.  588. 

15.  One  who  appropriates  a  specified 
amount   is   entitled  to   it   if   such  amount   is 
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amount  in  excess  of  his  appropriation.'^*  The  owner  of  a  senior  water  right  in  an 
irrigation  ditch  cannot  enlarge  his  use  of  the  water  to  the  injury  of  a  junior  right 
holder.^'  Appropriators  of  the  water  of  a  stream  may  join  as  parties  plaintiff  to 
have  the  rights  of  each  determined.^*  Under  the  law  of  California  where  the  com- 
mon-law rule  of  riparian  rights  prevails,  and  the  law  of  Nevada  where  the  rule  of 
prior  appropriation  prevails ;  whether  or  not  the  lands  are  riparian,  riparian  owners 
in  California  and  appropriators  lower  down  the  stream  in  Nev  da  are  equally  protect- 
ed in  the  rights  given  them  by  the  laws  of  their  respective  states,  both  subject  to  the 
limitation  that  only  a  reasonable  quantity  for  the  use  to  which  it  is  devoted  shall  be 
taken,^"  and  when  the  volume  is  insufficient  for  the  needs  of  all,  each  is  to  have  a  rea- 
sonable apportionment'"'  to  be  determined  by  allowing  each  to  appropriate  the  entire 
volume  for  a  certain  portion  of  the  time."' 

Title  to  a  water  right  cannot  be  divested  by  mere  noncompliance  with  the 
by-laws  of  an  irrigation  company.''^ 

A  water  right  may  be  acquired  by  adverse  user  or  prescription}^ — The  rule 
that  adverse  possession  of  land  vests  title  in  the  adverse  holder  applies  to  the  pre- 
scriptive right  to  divert  water.^*  In  order  to  acquire  a  prescriptive  right,  the 
use  must  be  open,  notorious,  exclusive,  and  adverse  under  a  claim  of  right  for  the 
statutory  period,"'  and  to  the  detriment  of  the  owner  of  the  superior  right."'     A 


ever  in  the  stream  during  the  irrigation  sea- 
son, and  his  ditch  will  carry  it.  Sayre  v. 
Johnson  [Mont.]  81  P.  389. 

16.  Sayre  v.  Johnson   [Mont.]  .81  P.  389. 

17.  Eaton  v.  Larimer  &  Weld  Irr.  Co. 
[Colo.]  83  P.  627.  Where  water  is  diverted 
from  an  irrigation  ditch  under  a  contract 
with  the  irrigation  company  limiting  the 
rights  of  stockholders  to  the  irrigation  of 
specified  lands,  until  such  limitation  is 
waived,  a  senior  right  holder  cannot  en- 
large his  use  to  the  injury  of  a  junior  right 
holder.  In  a  suit  to  restrain  such  use  by  a 
senior  right  holder,  the  complaint  did  not 
show  that  such  limitation  had  been  waived. 
Eaton  V.  Larimer  &  Weld  Irr.  Co.  [Colo.]  83 
P.    627. 

18.  Settlers  along  a  stream  who  have  ac- 
quired the  right  to  use  water  therefrom  as 
a  common  source,  each  owning  his  land  and 
water  right  in  his  individual  capacity  have 
such  a  common  interest  in  having  the  rights 
of  respective  appropriators  determined,  as  to 
join  as  parties  plaintiff  under  Rev.  St.  1887, 
§  4101.  Frost  v.  Alturas  Water  Co.  [Idaho] 
81  P.  996. 

19.  Anderson  v.  Bassman,  140  F.  14.  One 
who  has  acquired  a  right  to  water  of  a 
stream  flowing  through  public  lands  by  prior 
appropriation  in  accordance  with  the  laws 
of  Congress,  is  protected  in  such  rights  by 
Rev.  St.  U.  S.  |§  2339,  2340,  as  against  sub- 
sequent appropriators,  though  the  latter 
withdraw  the  water  within  the  limits  of  a 
different  state  and  the  jurisdiction  of  the 
Federal  courts  to  determine  rights  of  the 
parties  is  not  affected  by  the  fact  that  their 
lands  and  the  points  of  diversion  are  in  dif- 
ferent states.     Anderson  v.  Bassman,   140   F. 

14. 

Note:  One  who  has  by  priority  of  posses- 
sion acquired  rights  under  the  law  of  a  state 
to  water  of  a  stream  flowing  through  public 
lands  is  protected  in  them  against  subse- 
quent grantees  of  the  Federal  government 
even  though  the  lands  granted  lie  in  a  dif- 


ferent state.  U.  S.  Rev.  St.  §§  2339,  2340. 
Howell  V.  Johnson,  89  F.  556.  By  the  law  of 
Nevada  an  owner  by  prior  appropriation 
gains  a  paramount  right  to  the  quantity  of 
water  ■which  he  has  appropriated  to  a  bene- 
ficial use.  Reno  Smelting,  etc.,  Works  v. 
Stevenson,  20  Nev.  269;  Bliss  v.  Grayson,  24 
Nev.  422,  456.  The  California  decisions  adopt 
the  common-law  rule  of  reasonable  user,  that 
a  riparian  owner  can  take  at  any  time  for 
irrigation  only  his  proportionate  share  de- 
termined by  the  number  of  other  riparian 
owners  applying  the  "water  to  an  equally  ben- 
eficial use.  Lux  V.  Hoggin,  69  Cal.  255;  Un- 
ion Mill  Co.  V.  Dangberg,  81  F:  73.  The  pres- 
ent decision  holds  that  the  rights  under  the 
laws  of  the  two  states  are  Identical  and  en- 
forces the  California  rule.  Such  an  inter- 
pretation of  the  Nevada  law  is  questionable 
and  finds  explanation  only  In  the  desire  to 
curtail  the  doctrine  of  appropriation  so  as 
to  permit  irrigation  of  the  greatest  possible 
area. — See  19  Harv.  L.   R.   475. 

20,  21.     Anderson  v.  Bassman,  140  F.  14. 

22.  Though  by-laws  of  an  irrigation  com- 
pany required  written  application  for  the 
water  each  year  and  that  one  entitled  to 
purchase  water  should  forfeit  his  right  if  he 
failed  to  pay  for  two  years,  such  by-laws 
could  not  without  affirmative  action  by  the 
company  of  which  the  owner  was  notified, 
operate  to  vest  title  to  the  right  In  the  com- 
pany or  another  to  whom  the  same  amount 
of  water  was  delivered.  Cooper  v.  Shannon 
[Colo.]  85  P.  175.  Whether  a  tenant  at  will 
is  entitled  to  hold  a  water  right  Is  imma- 
terial in  a  suit  to  quiet  title  to  such  right, 
since  the  fact  that  he  was  not  would  not 
vest  such  right  in  the  owner  of  the  land. 
Cooper  V.  Shannon  [Colo.]   85  P.  175. 

23.  See   4  C.  L.   1842. 

24.  Wutchumna  Water  Co.  v.  Ragle  [Cal.] 
84  P.  162. 

23.  Bullerdick  v.  Hermsmeyer,  32  Mont. 
541,  81  P.  334.     Evidence  insufficient  to  show 
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color  of  title  based  upon  a  government  patent  and  mesne  co-nveyances  without  paper 
title  conveying  water  rights  cannot  prevail  against  a  decree  awarding  such  rights 
to  another  under  a  prior  appropriation."  Ordinarily  a  lower  riparian  owner  may 
not  prescribe  against  an  upper  owner.^'  A  tenant  cannot  acquire  water  rights 
by  adverse  use  as  against  his  landlord.^' 

The  right  of  appropriation  can  he  lost  only  hy  abandonment  or  adverse  pos- 
session.^"— The  right  acquired  by  appropriation  may  be  lost  by  abandonment.^ 
To  constitute  abandonment,  there  must  be  a  concurrence  of  act  and'  intent.'^  The 
mere  intention  to  abandon  if  not  coupled  with  the  yielding  up  of  possession  or  a 
cessation  of  user  is  not  sufficient.'^  Nor  will  nonuser  alone  without  an  intention 
to  abandon  amount  to  an  abandonment.'*  The  question  of  abandonment  is  one 
of  fact.'^  An  abandonment  of  an  old  or  dilapidated  iiume  is  not  an  abandon- 
ment of  the  right  to  divert  or  use  water  conveyed  through  such  flume.'"  Failure 
of  the  owner  of  a  water  right  to  pay  the  irrigation  company  the  stipulated  price 
for  carrying  his  water  does  not  entitle  another  to  contract  vnth  the  company  for 
carrying  such  water  and  thereby  become  the  owner  of  the  water  right.'' 


that  one  had  acquired  the  right  by  adverse 
possession  to  use  all  the  waters  of  a  stream. 
BuUerdick  v.  Hermsmeyer,  32  Mont.  541,  81 
P.  334.  A  right  by  prescription  cannot  be 
sustained  where  it  appears  that  within  the 
statutory  period  another  had  used  the  water 
tinder  a  judicial  decree  awarding  it  to  him. 
Clark  V.  Ashley  [Colo.]  82  P.  588.  An  upper 
appropriator  who  for  the  statutory  period 
diverts  a  certain  amount  of  water,  thereby 
depriving  a  lower  appropriator  of  tlie  full 
amount  appropriated  by  him  acquires  a  right 
to  such  amount  by  prescription.  Hubbs  & 
Miner  Ditch  Co.  v.  Pioneer  VS'ater  Co.  [Cal.] 
83  P.  253.  Evidence  held  to  show  that  one 
had  acquired  by  prior  appropriation  and 
adverse  user  a  right  to  a  certain  amount  of 
water.  Minnie  Maud  Reservoir  &  Irrigation 
Co.  V.  Grames  [Utah]  81  P.  893.  Opinion 
criticized  in  6  Columbia  L.  R.  127. 

Note:  There  can  be  no  adverse  user  so 
long  as  the  waters  of  the  stream  are  suffi- 
cient for  all.  Anoheim  Water  Co.  v.  Semi- 
tropic  Water  Co.,  64  Cal.  185.  The  burden  is 
on  one  setting  up  title  by  adverse  use  to 
prove  that  his  use  -was  adverse  to  the  prior 
appropriator,  continuous  and  uninterrupted 
for  the  statutory  period.  Smith  v.  North 
Canyon  Water  Co.,  16  Utah,  194;  American 
Co.  V.  Bradford.  27  Cal.  361;  Gould  on  Waters, 
§  332.  A  permissive  use  or  an  infringement 
of  plaintiff's  rights  for  the  statutory  period 
is  not  sufficient  if  there  has  been  any  ac- 
knowledgment of  his  rights  or  any  act  of 
ownership,  however  slight  on  his  part.  Ledu 
V.  Jim  Yet  Wa,  67  Cal.  346. 

36.  A  use  does  not  become  adverse  until 
some  superior  right  is  infringed  and  the 
owner  of  it  suffers  deprivation.  Bullerdick 
v.  Hermsmeyer,  32  Mont.  541,  81  P.  334.  No 
adverse  user  can  be  Initiated  until  the  own- 
ers of  the  water  right  are  deprived  of  the 
benefit  of  its  use  in  such  substantial  manner 
as  to  notify  them  that  their  rights  are  being 
invaded.  Clark  v.  Ashley  [Colo.]  82  P.  5! 
So  long  as  the  use  by  one  did  not  deprive  the 
other  of  the  quantity  he  was  entitled  to,  or 
when  such  quantity  was  interfered  with  the 
latter  forcibly  prevented  its  use,  the  statute 
does  not  run.     Anderson  v.  Bassman,  140  F, 


14.  No  prescriptive  right  or  right  by  ad- 
verse use  can  be  established  by  the  use  of 
waters  only  when  the  original  owner  does 
not  use  them  for  his  own  purposes.  Smith 
Canal  or  Ditch  Co.  v.  Colorado  Ice  &  Storage 
Co.    [Colo.]   82  P.   940. 

27.  Clark  V.  Ashley  [Colo.]   82  P.  588. 

28.  Where  a  stream  flowed  through  cer- 
tain sections  and  all  the  water  therefrom 
was  diverted  at  a  point  in  one  section  by  a 
canal  which  flowed  through  the  other  and 
the  water  used  to  irrigate  lower  lands,  the 
canal  to  all  purposes  became  the  stream  and 
the  use  of  the  "water  on  the  lower  lands  is 
not  hostile.  Santa  Rosa  Irr.  Co.  v.  Pecos 
River  Irr.  Co.  [Tex.  Civ.  App.]  92  S.  W.  1014. 

39.     Gill  V.  Malan   [Utah]   82  P.  471. 

SO.     See  4  C.  L.  1843. 

31.  Wood  V.  Etiwanda  Water  Co.,  147  Cal. 
228,  81  P.  512.  A  priority  in  a  right  of 
way  for  an  irrigation  ditch  and  an  appropria- 
tion of  water  for  Irrigation  is  lost  by  aban- 
donment of  the  land  irrigated  and  is  not  re- 
stored by  the  subsequent  acquisition  of  other 
land  not  contemplated  at  the  time  of  the  ap- 
propriation. Rutherford  v.  Lucerne  Canal  & 
Power  Co.,  12  Wyo.  299,  75  P.  445. 

33.  Wood  V.  Etiwanda  Water  Co.,  147  Cal 
228,  81  P.  512.  Certain  declarations  by  a 
former  owner  of  a  priority  to  the  effect  that 
he  then  claimed  to  be  the  owner  held  ad- 
missible on  the  question  of  abandonment,  to 
show  that  by  disuser  he  did  not  intend  to 
abandon.  Central  Trust  Co.  v.  Culver  rCoIo  1 
S3  P.    1064. 

33.  Wood  v.  Etiwanda  Water  Co.,  147  Cal 
228,  81  P.  512. 

34.  Wood  V.  Etiwanda  Water  Co.,  147  Cal. 
228,  81  P.  512.  Where  one  permits  water  to 
flow  through  an  artificial  watercourse  owned 
by  him  but  makes  no  use  of  it.  no  abandon- 
ment is  shown  so  as  to  render  the  water  sub- 
ject to  appropriation.  Gill  v.  Malan  [Utah] 
82  P.  471.  ■" 

35.  Wood  V.  Etiwanda  Water  Co.,  147  Cal 
228,  81  P.  512.  Whether  the  right  to  divert 
water  was  abandoned  by  substituting  an  iron 
pipe  for  part  of  a  flume,  evidence  as  to  the 
intent  with  which  the  substitution  was  made 
Is  competent.     Id. 
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(§  14)  B.  Rights  in  ditches  and  canals}^ — Under  the  law  of  New  Mexico 
the  right  of  a  landowner  to  have  an  original  comnmnity  ditch  run  through  or  near 
his  land  upon  its  ancient  course  is  a  property  right  secured  by  the  mutual  under- 
standing by  which  the  ditch  was  constructed  upon  such  course.^"  By  entering 
into  an  enterprise  to  construct  a  community  ditch  a  landowner  does  not  vest,  in 
the  majority  interested  in  such  ditch,  power  to  change  at  will,  to  his  damage,  the 
ancient  course  of  such  ditch.*"  But  such  change  could  be  effected, only  by  his  con- 
sent,*^ except  where  the  maintenance  of  the  ditch  on  its  ancient  course  becomes  a 
practical  impossibility.*^  The  mere  fact  that  the  expense  or  inconvenience  con- 
nected with  the  use  of  an  old  ditch  is  greater  than  would  be  present  upon  some 
other  course  will  not  justify  a  change  of  the  course.*^  The  difficulties  must  amount 
to  a  practical  prohibition  of  its  further  maintenance.**  The  exception  does  not 
rest  upon  the  power  to  detract  from  property  rights  upon  the  ground  of  necessity 
but  upon  the  ground  that  under  the  original  understanding  all  parties  are  pre- 
sumed to  have  consented  in  advance  to  a  modification  if  it  should  become  essen- 
tial to  the  continued  existence  of  the  community  enterprise.*"  The  Colorado  stat- 
ute providing  that  ditches  constructed  for  utilizing  waste,  seepage  or  spring  waters 
shall  be  governed  by  the  rules  applicable  to  ditches  constructed  for  the  purpose 
of  utilizing  water  from  running  streams,  if  valid,  applies  only  to  such  waters  be- 
fore they  reach  a  natural  stream.**  One  claiming  water  under  such  statute  has 
the  burden  of  proving,  that  the  water  claimed  is  of  the  character  designated,  and 
the  quantity  thereof.*'' 

One  entitled  to  a  supply  of  water  from  a  community  ditch  may  restrain  in- 
terference vpith  his  rights.**  One  owner  along  a  community  ditch  may  not  turn 
the  water  on  his  land  in  such  manner  as  to  flood  the  land  of  another.*"  The  usual 
rules  of  construction  apply  to  contracts  between  users  of  water  from  a  ditch,^°  and 


36.  Wood  V.  Etlwanda  Water  Co.,  147  Cal. 
228,  81  P.  512. 

37.  Cooper  v.  Shannon  [Colo.]  85  P.  175. 

38.  See  special  article  Ditch  and  Canal 
Eights,   3  C.  L.   1112. 

39.  Candelaria  v.  Vallejos  [N.  M.]  81  P. 
589. 

40.  Candelaria  v.  Vallejos  [N.  M.]  81  P. 
589.  Where  a  community  ditch  is  estab- 
lished and  its  original  course  adhered  to  for 
several  years,  a  majority  of  the  landowners 
interested  in  such  ditch  may  not,  as  against 
the  will  of  the  minority,  abandon  the  an- 
cient main  ditch  and  establish  a,  new  one  at 
a  different  place.     Id. 

41.  Candelaria  v.   Vallejos    [N.    M.]    81   P. 

589. 

42.  While  under  the  original  community 
plan  and  under  the  corporation  which  suc- 
ceeded it  no  power  was  vested  in  a  majority 
to  change  at  will  the  main  ditch  to  the  in- 
jury of  the  minority  except  by  their  consent, 
where  the  maintenance  of  the  ditch  becomes 
a  practical  impossibility,  this  rule  does  not 
obtain  and  the  ditch  may  be  changed  to  an 
extent  sufficient  to  avoid  such  insuperable 
obstacle.  Candelaria  v.  Vallejos  [N.  M.]  81 
P.  589.  Comp.  Laws  1897,  §  5,  providing  that 
the  course  of  ditches  or  acequias  already  es- 
tablished shall  not  be  disturbed  does  not 
render  unalterable  the  course  of  community 
ditches  where  their  continued  existence  up- 
on the  old  course  has  become  practically  im- 
possible.    Id. 


43.  Candelaria  v.   Vallejos    [N.   M.]    81   P. 

589. 

44.  Pacts  insufficient  to  warrant  a  change. 
Candelaria  v.  Vallejos   [N.  M.]   81  P.  589. 

45.  Candelaria  v.  Vallejos  [N.  M.]  81  P. 
589. 

46.  After  such  waters  reach  a  natural 
stream  in  whatever  manner  they  inure  to  tWe 
benefit  of  appropriators  from  such  stream. 
La  Jara  Creamery  &  Live  Stock  Ass'n  v. 
Hansen  [Colo.]  83  P.  644. 

47.  Evidence  insufficient  to  establish  a 
right  to  water  under  this  statute.  La  Jara 
Creamery  &  Live  Stock  Ass'n  v.  Hansen 
[Colo.]  83  P.  644.  Where  the  evidence  is  con- 
flicting as  to  whether  the  water  claimed  is 
of  the  character  designated  or  comes  from  a 
subterranean  channel  and  there  is  no  esti- 
mate of  the  quantity  of  seepage  water,  it 
cannot  be  claimed  under  this  statute.     Id. 

48.  A  complaint  in  an  action  to  restrain 
the  maintenance  of  a  check  gate  in  a  com- 
munity irrigation  ditch  or  lateral,  alleging 
ownership  or  possession,  use  and  cultivation 
of  lands,  under  the  ditch  or  lateral;  that  such 
ditch  or  lateral  is  their  only  means  of  sup- 
ply; that  the  maintenance  of  the  check  gate 
conflicts  with  legal  rights,  is  not  demurrable. 
Wilson  V.  Bagleson,  10  Idaho,  755,  81  P.  434. 

49.  He  cannot  escape  liability  on  the 
ground  tliat  the  person  damaged  should  have 
trespassed  on  his  land  and  closed  the  open- 
ing in  the  ditch.  Cody  v.  Lowry  [Tex.  Civ. 
App.]   91  S.  W.  1109. 
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their  rights  and  liabilities  rest  in  the  terms  of  such  contract."  Under  contracts 
by  which  the  owner  of  a  canal  and  users  of  water  therefrom  agreed  to  pay  the  ex- 
pense of  maintaining  it  in  proportion  to  the  water  used  by  each,  and  reserving 
to  the  owner  the  right  to  develop  waters  in  addition  to  the  amount  provided  for 
to  be  conveyed  by  the  canal  to  other  lands,  users  from  the  original  canal  are  not 
bound  to  bear  any  of  the  expense  of  maintaining  an  extension,'^  and  the  fact  that 
such  users  paid  a  portion  of  such  expense  does  not  estop  them  from  denying  liability 
under  the  contracts  nor  constitute  a  conclusive  construction  of   such  contracts.^' 

Ditch  rights  of  way.^* — A  statute  providing  for  the  condemnation  of  rights 
of  way  must  afford  due  process  to  the  landowner.'^^  A  private  person  invoking 
the  power  of  eminent  domain  under  a  statute  giving  him  such  power  must  bring 
himself  within  its  purview.^"  Where  a  right  of  way  for  a  ditch  is  condemned,  only 
such  estate  or  interest  is  acquired  as  is  reasonably  necessary  to  accomplish  the  pur- 
pose in  view,"  and  the  owner  of  land  across  which  a  ditch  right  of  way  has  been 
condemned  has  a  right  to  a  right  of  way  across  the  condemned  strip  for  the  con- 
veyance of  water,  subject  to  the  superior  easement  in  the  land  condemned.^* 

One  who  has  acquired  an  easement  for  a  ditch  over  public  land  has  no  right  as 
against  one  who  subsequently  acquires  title  to  change  the  ■  line  of  such  ditch.'** 
Where  it  is  determined  that  by  reason  of  a  right  to  maintain  one  ditch  across  the 
land  of  another  there  is  no  right  to  maintain  another  on  a  different  line,  the 
construction  of  the  second'  ditch  may  be  enjoined''''  regardless  of  the  question  of  dam- 


age.' 


Liability  for  damages  caused  in  the  use  and  construction  of  ditches.^^- — In 


so.  Contracts  by  which  an  owner  of  a 
canal  and  other  persons  using  water  there- 
from agreed  to  pay  the  expense  of  main- 
taining the  canal  in  proportion  to  the  amount 
of  water  used  by  each  construed  and  held  to 
apply  to  the  canal  as  originally  constructed 
and  not  to  a  subsequent  extension.  River- 
side Heights  Water  Co.  v.  Riverside  Trust 
Co.  [Cal.]   83  P.  1003. 

51.  Where  the  owner  of  a  canal  and  per- 
sons using  water  from  it  agreed  to  pay  for 
maintaining  it  in  proportion  to  the  amount 
of  water  used  by  each,  where  the  owner  con- 
structed an  extension,  he  and  the  persons 
served  by  it  were  held  liable  for  such  pro- 
portion of  expense  of  maintaining  the  orig- 
inal canal  as  the  water  flowing  through  the 
extension  bore  to  the  entire  amount  flowing 
through  the  canal.  Riverside  Heights  Water 
Co.  V.  Riverside  Trust  Co.  [Cal.]  83  P.  1003. 
Rights  under  a  contract  by  which  ditch  own- 
ers agreed  upon  the  construction  of  another 
ditch,  determined.  Southside  Imp.  Co.  v. 
Burson,  147  Cal.  401,  81  P.  1107. 

52,  ns.  Riverside  Heights  Water  Co.  v. 
Riverside  Trust  Co.   [Cal.]  S3  P.  1003. 

54.     See  4  C.  I>.  1843. 

."is.  A  statute  providing  for  the  condem- 
nation of  land  for  irrigation  ditches  but  mak- 
ing no  provision  for  notice  to  the  land  own- 
er of  the  time  and  place  when  he  may  be 
heard  as  to  the  amount  of  his  damages, 
though  notified  of  the  appointment  of  ap- 
praisers is  a  deprivation  of  property  with- 
out due  process.  Sterritt  v.  Young  [Wyo.] 
82  P.  946. 

56.  Mills'  Ann.  St.  §  2257,  does  not  auth- 
orize a  private  individual  in  a  representative 
capacity    and   as    trustee    lor    the    public    to 


condemn  private  lands  to  make  an  artificial 
cnannel  for  a  natural  stream  which  has  been 
obstructed  which  will  enable  him  in  his  in- 
dividual capacity  to  utilize  an  individual 
right.     Ortiz  v.  Hansen   [Colo.]    83  P.   964. 

57.  Under  Rev.  St.  1868,  p.  130,  o.  18,  §  48, 
relative  to  condemnation  of  land  for  a  ditcli 
and  providing  for  the  taking  of  a  fee,  where 
a  petition  asks  only  for  a  right  of  way,  an 
easement  and  not  a  fee  is  acquired.  Smith 
Canal  or  Ditch  Co.  v.  Colorado  Ice  &  Stor- 
age Co.    [Colo.]   82  P.  940. 

58.  Smith  Canal  or  Ditch  Co.  v.  Colorado 
Ice  &  Storage  Co.  [Colo.]  82  P.  940. 

50.  Vestal  v.  Young,  147  Cal.  721,  82  P.  383 
An  easement  for  an  irrigation  ditch  acquired 
over  public  land  under  Rev.  St.  U  S.  |§  2339 
2340,  gives  no  right  after  the  land  has  be- 
come the  property  of  a  private  owner  to  con- 
struct  another   ditch   across  such   land  on   a 

»9  ?r^",*.,  "^V  '^^^^^^  ^-  "^oung.  "7  Cal.  715. 
i  ■\^^"  ^  =""  t°  restrain  one  from 
changing  the  location  of  a  ditch  he  had  an 
easement  to  maintain.  It  was  not  error  to  re- 
fuse evidence  as  to  the  construction  of  the 
ditch  on  the  land  of  another.  Vestal  v 
Young,  147  Cal.  721,  82  P.  383.  "^^tai    v. 

00.     Vestal  v.  Young,  147  Cal.  715    82  P    381 

61.  It  is  immaterial  that  the  land  taken 
for  the  second  ditch  had  no  appreciable  val- 
?s^  nf^  V  Young,  147  Cal.  721,  82  P. 
383.  Ihe  continuance  of  an  action  that  ob- 
structs a  landowner  in  the  free  use  and  en- 
joyment of  his  land  which  If  continued  will 
ripen  into  an  easement  may  be  enjoined 
regardless  of  other  damage.  Vestal  v 
Young,   147  Cal.  715,   82  P.  381 

62,  See  4  C.  L.  1857. 
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Wyoming  it  is  provided  by  statute  that  owners  of  a  reservoir  are  liable  for  injuries 
resulting  from  leakage  or  overflow."^  One  who  constructs  a  large  basin  in  con- 
nection with  an  irrigation  canal,  and  to  guard  his  dams  and  works  erected  spills 
from  the  basin  onto  the  land  of  an  adjacent  owner,  is  liable  at  common  law  for 
injuries  thereby  caused.**  An  owner  who  consents  to  the  flooding  of  his  land 
waives  his  right  to  recover  damages  until  such  consent  is  withdrawn."^  Owners 
of  an  irrigation  canal  are  not  liable  as  insurers  for  injuries  resulting  to  adjacent 
property  by  seepage  and  overflow,  but  only  for  negligence."'  The  owner  of  an 
artificial  ditch  through  which  water  runs  for  irrigating  and  domestic  purposes 
must  not  negligently  allow  water  running  therein  to  break  through  or  escape  onto 
the  lands  of  another."  Where  it  is  sought  to  recover  damages  caused  by  ob- 
struction of  a  stream  into  which  an  irrigation  system  naturally  drained  and  it  does 
not  appear  that  the  owner  of  the  drainage  system  was  acting  otherwise  than  wholly 
within  his  rights,  it  is  presumed  that  he  had  title  and  right  to  maintain  the  drainage 
system."' 

(§  14)  C.  Remedies  and  procedure.^^ — Under  the  rule  that  water  appro- 
priated for  sale,  rental,  or  distribution  is  a  public  trust,  mandamus  lies  to  compel 
a  company  to  furnish  a  user  with  water,^"  but  mandamus  will  not  lie  tp  enforce  a 
private  contract  for  the  supply  of  water  thotigh  the  person  contracting  to  furnish 
it  is  a  common  carrier.'^  The  question  whether  one  has  more  water  than  is  re- 
quired to  satisfy  his  needs'^  or  whether  a  change  in  the  point  of  diversion  may  be 
made"  must  be  litigated  in  an  appropriate  proceeding  and  not  by  suit  to  quiet 


63.  An  extension  basin  constructed  in  a 
plan  for  irrigation  thougli  referred  to  as  a 
lake  or  reservoir  constitutes  a  reservoir 
within  Rev.  St.  1899,  §  974,  making  owners 
of  reservoirs  liable  for  damage  resulting 
from  leakage  or  overflow  or  floods  caused 
by  breaking  of  banks.  Howell  v.  Big  Horn 
Basin  Colonization  Co.  [Wyo.]  81  P.  785.  In 
an  action  for  damages  caused  to  land  by 
water  seeping  through  the  banks  of  a  canal, 
eviden'ce  held  to  show  that  the  canal  owing 
to  its  loose  manner  of  construction  was  the 
source  of  the  seepage  and  that  leakage  from 
a  reservoir  did  not  materially  contribute  to 
the  injury.     Id. 

64.  Regardless  of  a  statute  making  own- 
el's  of  reservoirs  liable  for  damages  result- 
ing from  leakage  or  overflow.  Howell  v.  Big 
Horn  Basin  Colonization  Co.  [Wyo.]  81  P.  785. 

65.  Where  water  comes  onto  one's  land 
from  spills  in  an  irrigation  reservoir  and  the 
landowner  authorizes  such  flow  instead  of 
acquiescing  in  the  reservoir  owner's  offer  to 
construct  a  ditch  to  divert  the  water  away. 
Howell  V.  Big  Horn  Basin  Colonization  Co. 
[Wyo.]  81  P.  785.  Rev.  St.  1899,  .§§  901,  932, 
933,  3069,  requiring  ditch  owners  to  main- 
tain embankments,  etc.,  so  as  to  prevent 
damages  by  water  to  adjacent  premises, 
though  not  specifically  requiring  care  in  the 
construction  of  the  bottom  of  the  canal,  do 
not  exempt  the  owner  from  liability  for  neg- 
ligence in  that  regard.     Id. 

60.  Howell  V.  Big  Horn  Basin  Colonization 
Co  [Wyo.]  81  P.  785.  Evidence  held  to  show 
negligence  where  a  canal  was  constructed 
along  a  side  hill  and  no  care  was  taken  to 
make  the  bank  and  bottom  of  the  canal  solid 
where  built  over  a  fill  except  to  endeavor  to 
tramp  the  earth  with  teams.     Id. 

«7.     Where  a   ditch   overflowed  because  of 


failure  to  repair  a  defective  headgate,  the 
owner  was  held  negligent  and  liable  to  one 
whose  ripening  fruit  crop  was  injured.  Ba- 
con V.  Kearney  Vineyard  Syndicate  [CaL 
App.]  82  P.  84.  Where  negligence  in  the 
care  of  an  irrigation  ditch  was  conclusively 
established,  admission  of  immaterial  evi- 
dence was  held  not  to  have  prejudiced  the 
ditch    0"wner.     Id. 

68.  Thomas  v.  Bolsa  Land  Co.  [Cal.  App.] 
82  P.  207.  Parties  to  a  contract  for  crop- 
ping land  each  of  whom  has  an  interest  ia 
the  growing  crop  are  properly  joined  as 
plaintiffs  in  an  action  for  destruction  of  the 
crop  by  an  interference  with  the  drainage 
system.     Id. 

69.  See  4  C.  L..  1840. 

70.  Cozzens  v.  N'orth  Fork  Ditch  Co.  [CaL 
App.]  84  P.  342.  A  petition  for  mandamus  in 
such  case,  to  compel  the  furnishing  of  the 
contract  amount,  must  show  that  the  com- 
pany has  water  in  sufficient  quantity  to  sup- 
ply the  petitioner  and  to  supply  all  other 
takers  in  compliance  with  the  duty  imposed 
by  law  on  the  company.     Id. 

71.  One  who  has  a  private  contract  for  a. 
supply  of  water  has  an  adequate  remedy  at 
law  if  the  other  party  fails  to  comply  with 
it  and  mandamus  will  not  lie  though  it  be 
conceded  that  the  other  party  is  a  common 
carrier  of  water.  State  v.  Washington  Irr. 
Co.   [Wash.]  83  P.  308. 

72.  -Where  a  purchaser  of  land  at  sher- 
iff's sale  claims  a  water  right  as  being  ap- 
purtenant whether  he  has  more  water  than 
is  actually  needed  to  irrigate  the  land  can- 
not be  litigated  in  a  suit  to  quiet  title  to 
such  water  right.  Cooper  v.  Shannon  [Colo.l 
85  P.   175. 

73.  In  an  action  to  quiet  title  to  a  water 
right,    the    court    may    not    adjudge    that   a 
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title  to  water  rights.  Wliere  water  rights  were  purchased  under  deeds  providing 
that  when  rights  equal  to  the  capacity  of  the  system  were  sold,  the  title  to  the  sys- 
tem should  pass  to  the  grantees  of  the  rights,  a  cause  of  action  to  cancel  a  sale 
of  rights  in  excess  of  the  capacity  of  the  system  accrued  at  the  time  such  deeds 
were  made.''* 

In  an  action  to  procure  a  peremptory  writ  of  mandate  against  a  water  master  com- 
manding him  to  distribute  water  from  a  different  creek  from  that  named  in  the 
decree  under  which  he  is  a  maldng  distribution,  all  persons  to  be  affected  should  be 
made  parties.'"'  Subsequent  appropriators  are  necessary  parties  to  a  suit  to  enjoin 
the  water  commissioner  from  diverting  water  in  a  stream  from  the  use  of  prior 
appropriators  to  their  use.^* 

A  decree  awarding  a  water  right  should  comply  with  the  findings  upon  which 
it  is  made."  It  should  specifically  define  the  respective  rights  and  obligations  of  the 
parties  to  it'*  and  protect  all  superior  rights.''*  A  water  master,  in  allotting 
rights,  is  not  required  to  look  beyond  a  decree  clear  upon  its  face.^"  Under  a  con- 
tract providing  that  users  of  water  from  a  canal  should  bear  the  expense  of  main- 
taining it  in  proportion  to  the  amount  of  water  used,  a  judgment  fixing  their 
rights  on  an  extension  is  not  erroneous  because  it  based  the  rights  on  the  amount 
flowing  instead  of  the  amount  used.*^  Such  Judgment  is  not  indefinite  because  fail- 
ing to  fix  the  place  of  measurement.*"  In  Wyoming  the  order  of  a  district  court 
appointing  a  person  to  distribute  the  water  of  a  partnership  ditch  is  final.*' 


change  In  the  point  of  diversion  may  be 
made.  This  can  be  done  only  in  an  appro- 
priate proceeding  under  Sess.  Laws  1899,  p. 
235,  c.   105.     Plulce  v.  Ford  [Colo.]    84  P.  469. 

74.  Such  action  is  barred  in  Ave  years 
under  2  Mills'  Ann.  St.  §  2912.  Patterson  v. 
Ft.  Lyon  Canal  Co.  [Colo.]  84  P.  807.  Where 
the  holders  of  such  excess  rights  were  in 
possession  they  were  not  trespassers  so  as  to 
suspend  the  operation  of  the  statute.     Id. 

75.  Stethem  v.  Skinner  [Idaho]    82  P.  451. 

76.  Squires   v.   Livesay    [Colo.]    85   P.    181. 

77.  On  a  finding  that  one  is  the  unquali- 
fied owner  of  a  right  to  divert  a  certain 
amount  of  water  from  an  irrigation  ditch 
where  there  is  no  finding  that  such  right  had 
been  exercised  under  any  conditions  a  decree 
that  the  right  should  be  exercised  subject  to 
conditions  is  unauthorized.  Wutchumna  "Wa- 
ter Co.  V.  Ragle   [Cal.]   84  P.  1C2. 

78.  A  decree  enjoining  interference  with 
a  water  right  where  it  appeared  that  there 
was  an  implied  right  that  the  party  re- 
strained should  have  the  use  of  the  water 
during  certain  periods  should  specifically 
award  such  right  to  him.  Twaddle  v.  Win- 
ters [Nev.]  85  P.  280.  Where  one  testified 
that  the  irrigation  closed  October  first  and 
that  he  sometimes  used  water  a  little  later, 
a  perpetual  injunction  against  interference 
•with  his  rights  should  limit  his  right  to  use 
the  water  to  October  fifteenth.  Id.  Decree  ad- 
judging one  entitled  to  all  the  water  flowing 
from  certain  springs  held  sufficiently  definite 
though  not  awarding  it  according  to  meas- 
urement where  the  amount  of  the  flow  was 
impossible  of  ascertainment.  Elmer  v.  Mc- 
Cune  [Utah]  81  P.  159.  A  decree  awarding 
a  prior  appropriator  120  inches  of  water  and 
a  subsequent  nonriparian  appropriator  80 
Inches,  the  amount  necessary  for  their  bene- 
ficial use  and  that  the  surplus  be  allowed  to 


flow  down  the  stream,  was  as  favorable  to 
the  later  appropriator  as  he  was  entitled  to. 
Seaward  v.  Duncan  [Or.]   84  P.  1043. 

79.  A  decree  perpetually  enjoining  an  ir- 
rigation company  from  preventing  the  flow 
of  water  through  its  canals  upon  the  land 
of  an  appropriator  of  water  subject  to  the 
payment  of  the  company's  reasonable 
charges  and  regulations  should  also  make 
the  service  subject  to  prior  rights  of  prior 
appropriators  served  by  the  company.  Salt 
River  Valley  Canal  Co.  v.  Nelssen  [Ariz.]  85 
P.   117. 

80.  Where  a  water  decree  Is  clear  upon 
its  face  as  to  the  stream  from  which  diver- 
sion and  distribution  shall  be  made,  a  water 
master  will  not  be  required  to  look  beyond 
the  decree  and  examine  the  findings  for  di- 
rections. Stethem  v.  Skinner  [Idaho]  82  P. 
451. 

81.  Riverside  Heights  Water  Co.  v.  River- 
side Trust  Co.  [Cal.]   83  P.  1003. 

82.  The  amount  received  at  its  head  for 
use  below  is  meant.  Riverside  Heights  Wa- 
ter Co.   V.   Riverside   Trust   Co.    [Cal.]    83   P. 

'83.  Under  Rev.  St.  1899,  §  910',  amended  by 
Sess.  Laws  1903,  p.  122,  c.  93,  providing  that 
the  decision  of  the  district  court  on  a  hear- 
ing for  the  appointment  of  a  person  to  dis- 
tribute the  waters  of  a  partnership  ditch 
shall  be  final,  no  appeal  lies  from  the  order 
of  appointment  of  the  district  court.  Mau  v 
Stoner  [Wyo.]  83  P.  218.  The  provision  of 
such  act  "The  decision  shall  be  final  unless 
appeal  is  taken  to  the  district  court"  means 
final  in  the  sense  that  there  shall  be  no  fur- 
ther appeal.  Id.  This  statute  modifies  the 
general  provision  of  Rev.  St.  1899,  §  4249  as 
lo  appeal,  so  far  as  this  particular  proceed- 
ing is  concerned.     Id. 
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§  15.  Irrigation  districts  and  irrigation  and  power  companies.^* — Irrigatioil 
districts  are  organized  under  statutes  providing  for  their  creation/'  and  in  their 
organization  all  statutory  provisions  must  be  complied  with.^^  Towns  and  villages 
may  be  included  within  their  boundaries.^'  Persons  owning  land  under  the  sys- 
tem of  canals  of  an  irrigation  district  become  by  operation  of  law  members  of  if 
It  may  institiite  such  judicial  proceedings  as  are  authorized  by  law/*  and  in  such 
proceedings  all  questions  necessary  to  the  accomplishment  of  the  end  in  view  may 
be  inquired  into.""  The  validity  of  proceedings  to  establish  an  irrigation  district 
is  not  subject  to  collateral  attack.'^  Bonds  must  be  issued  in  conformity  to  the 
law  by  which  they  are  authorized."^  A  landowner  who  has  waived  his  right  to 
the  use  of  water  from  a  district  is  not  liable  on  bonds  issued  by  it.°'  Holders  of 
bonds  issued  by  an  irrigation  district  are  entitled  to  have  money  collected  for 
the  payment  of  interest  thereon  so  applied"*  if  available,"^  and  mandamus  will  is- 
sue to  compel  the  treasurer  of  an  irrigation  district  to  pay  interest  coupons  on 
bonds  issued  by  the  district ;°°  but  the  personal  liability  of  the  treasurer  for  in- 
terest on  interest  coupons  attached  to  bonds  issued  by  the  district  for  failure  to  pay 
them  on  presentation,  cannot  be  enforced  by  mandamus."'     Interest  is  not  collectible 


84.     See  4  C.  L.  1845. 

S5.  The  title  to  Laws  1903,  p.  150,  relating 
to  irrigration  districts  and  providing  lor  the 
organization  thereof,  etc.,  does  not  embrace 
more  than  one  subject  in  violation  of  Const, 
art.  3,  §  16.  Nampa  &  M.  Irr.  Dist.  v.  Brose 
[Idaho]  83  P.  499.  Laws  1903,  p.  15,  relative 
to  irrigation  districts  and  the  organization 
thereof  is  not  in  any  particular  violative  of 
the   state   constitution.     Id. 

86.  The  Nampa  &  Meridian  Irrigation  dis- 
trict is  a  legally  organized  and  existing  dis- 
trict under  the  provisions  of  Laws  1903,  p. 
150.  Nampa  &  M.  Irr.  Dist.  v.  Brose  [Idaho] 
83  P.  499. 

87.  When  lots  and  lands  within  a  town  or 
village  will  be  benefited  by  irrigation  under 
the  system  proposed  for  a  district  organized 
Tinder  Laws  1903,  p.  150,  such  towns  and  vil- 
lages may  be  included  in"  the  district.  Nam- 
pa &  M.  Irr.  Dist.  v.  Brose   [Idaho]  83  P.  499 

88.  Where  an  irrigation  district  is  formed 
under  Laws  1884,  p.  127,  c.  49,  the  parties 
owning  land  under  the  system  of  canals  be- 
come by  operation  of  law  members  of  the 
district,  and  title  to  the  property  of  the  cor- 
poration remained  in  them  and  cannot  be 
transferred  by  the  district  or  its  trustees. 
Thompson  v.  McFarland  [Utah]  82  P.  478. 

89.  Under  the  provisions  of  Laws  1903,  p. 
150,  an  irrigation  district  may  institute  pro- 
ceedings in  which  the  proceedings  of  the 
board  and  of  the  district  providing  for  the 
issue  and  sale  of  bonds  may  be  Judicially 
examined,  approved,  and  confirmed,  whether 
or  not  any  of  said  bonds  have  been  sold. 
Nampa  &  M.  Irr.  Dist.  v.  Brose  [Idaho]  83 
P.  499.  Notice  of  the  hearing  for  confirma- 
tion may  be  by  posting  and  publication  as 
provided  in  the  act.     Id. 

90.  Under  Laws  1903,  p.  150,  in  a  proceed- 
ing to  determine  the  validity  of  bonds  is- 
sued by  an  irrigation  district,  the  court  may 
examine  into  all  proceedings  looking  to  the 
organization  of  such  district  and  all  other 
proceedings  which  may  affect  the  validity 
of  the  bonds.  Nampa  &  M.  Irr.  Dist.  v.  Brose 
[Idaho]  83  P.  499.  Provisions  of  Laws  1903, 
p    150    relative  to  the  issuance  of  bonds  by 


an  irrigation  district  held  to  have  been  com- 
plied with.  Id.  In  such  proceeding  the 
court  must  disregard  any  error,  irregularity, 
or  omission,  which  does  not  affect  the  sub- 
stantial rights  of  the  parties.     Id. 

91.  In  a  proceeding  to  recover  land  sold 
for  nonpayment  of  Irrigation  taxes.  Purdin 
V.  Washington  Nat.  Bldg.  Loan  &  Investment 
Ass'n  [Wash.]  83  P.  723. 

92.  Bonds  antedated  and  not  signed  by 
the  person  who  was  secretary  at  the  time  of 
their  issue,  as  required  by  law,  held  void. 
Wright  V.  East  Riverside  Irr.  Dist.  [O.  C.  A.] 
138  P.  313. 

93.  While  Laws  1903,  p.  150,  contemplate 
a  general  plan  for  the  purchase  and  con- 
struction of  canals  and  works,  a  landowner 
within  such  district  may,  with  consent  of  the 
district,  waive  his  right  to  water  from  such 
district  if  no  one  will  be  injured,  and  in  such 
case  no  part  of  the  bond  issue  can  be  ap- 
portioned to  his  land.  Nampa  &  M.  Irr.  Dist. 
V.  Brose  [Idaho]  83  P.  499. 

94.  Where  bonds  and  interest  coupons  of 
an  irrigation  district  had  not  been  refunded, 
the  right  of  the  holder  of  the  bonds  to  have 
money  collected  for  the  payment  of  interest 
coupons  so  applied  could  not  be  defeated  by 
a  transfer  of  the  fund  to  other  purposes. 
Hewel  V.  Hogin  [Cal.  App.]   84  P.  1002. 

95.  Where  on  a  hearing  of  a  petition  to 
compel  the  treasurer  of  an  irrigation  district 
to  pay  Interest  coupons  on  bonds,  it  was  con- 
tended that  there  was  no  evidence  to  show 
that  there  were  available  funds  in  the 
hands  of  the  treasurer,  evidence  that  an 
assessment  had  been  levied  for  the  purpose 
of  paying  interest  on  such  bonds  and  others 
held  to  show  that  money  in  the  hands  of  tlie 
treasurer  was  subject  to  the  payment  of  such 
coupons.  Hewel  v.  Hogin  [Cal.  App.]  84  P. 
1002.  It  was  not  error  to  exclude  parol  evi- 
dence that  the  purpose  of  the  assessment  was 
different  from  that  declared  in  the  resolution 
adopted  when  the  assessment  was  levied. 
Id. 

96.  It  is  a  duty  resulting  from  an  office, 
trust,  or  station.  Hewel  v.  Hogin  [Cal.  App.] 
84  P.  1002. 
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on  overdue  interest  coupons  on  bonds  of  an  irrigation  district,  where  no  provision 
for  sueh  interest  is  made."*  A  decree  by  which  members  of  a  quasi  public  irri- 
gation district  are  restrained  from  interfering  with  the  ditches  of  the  district  be- 
comes functus  officio  on  dissolution  of  the  district  and  the  members  are  remitted 
to  their  original  rights  as  landowners. °*  Irrigation  companies  are  quasi  public 
corporations  with  no  powers  except  those  granted  expressly  or  by  implication.'^ 

§  16.  Water  companies  and  water  supply  districts.' — A  water  company  is 
not  divested  of  its  property  rights  in  water  because  it  transmits  it  to  its  customers 
through  pipes  belonging  to  another  person.^ 

Water  franchises.* — A  contract  by  which  a  municipality  grants  a  franchise  to 
construct  and  operate  a  waterworks  system  is  within  its  incidental  powers.^  It 
is  an  exercise  of  its  business  or  proprietory  powers  and  not  a  delegation  of  a 
governmental  function.'  It  may  place  a  reasonable  time  limit  on  the  exercise  of 
the  rights  conferred.'^  The  invalidity  of  a  portion  of  the  contract  which  attempt? 
to  make  such  franchise  exclusive  does  not  preclude  the  enforcement  of  the  valid 
portions.*'  A  grant  of  a  waterworks  franchise  is  not  to  be  construed  by  implication 
to  divest  the  city  of  power  to  construct  a  system  of  its  own,"  and  a  construction 
by  the  city  of  a  competing  plant  is  not  a  taking  of  the  company's  property  without 
due  process  nor  a  taking  without  just  compensation,'"  nor  is  it  an  impairment  of  the 
jbligation  of  its  contract,''  though  the  grant  is  exclusive  as  against  any  other  per- 
son or  corporation.'^     But  if  a  wholly  exclusive  franchise  is  granted,  the  municipal- 


97,  »8.  Hewel  v.  Hogin  [Cal.  App.]  84  P. 
1002! 

BO.  Thompson  v.  McParland  [Utah]  82  P. 
478.  A  decree  in  favor  of  an  irrigation  dis- 
trict formed  as  authorized  by  Laws  1884,  p 
127,  c.  49,  restraining  interference  with  the 
ditch  belongingr  to  such  company  does  not 
survive  the  dissolution  of  the  company  un- 
der Rev.  St.  1898,  §  2920,  declaring  that  an 
action  does  not  abate  by  the  death  of  a  party 
if  the  cause  survive.  Id.  Where  damage  if  any 
in  taking  water  from  a  ditch  in  violation  of 
an  injunction  resulted  to  all' landowners  en- 
titled to  water  therefrom,  a  proceeding  for 
contempt  for  violation  of  such  injunction 
cannot  be  maintained  by  the  district  in  the 
absence  of  proof  of  actual  or  special  damage. 
Id. 

1.  The  Act  of  February  28,  1895  (Comp. 
Laws  1897,  §§  8-14),  construed  and  held,  that 
ditch  corporations  thereby  created  were  in- 
voluntary quasi  public  corporations  with  no 
powers  except  those  expressly  conferred  or 
Impliedly  necessary  to  the  performance 
of  statutory  duties.  Candelaria  v.  Vallejos 
[N.  M.]  81  P.  589.  This  act  does  not  confer 
upon  the  officers  or  majority  Interested  in  the 
ditches  thereby  incorporated  power  to 
change  the  ancient  course  against  the  con- 
sent of  owners  who  would  be  injuriously  af- 
fected. Id.  An  irrigation  company  may  contract 
with  an  engineer  to  furnish  plans  for  the 
construction  of  a  proposed  canal  and  from 
which  the  board  of  directors  of  the  district 
may  estimate  the  cost  thereof  and  the 
amount  of  bonds  to  be  voted  therefor.  Such 
work  is  preliminary  to  the  work  of  construc- 
tion and  is  not  to  be  paid  for  out  of  the  con- 
struction fund.  Willow  Springs  Irr.  Dist.  v. 
Wilson  [Neb.]   104  N.  W.  165. 

2.  See  4  C.  L.  1847. 

3.  New  Jersey  Suburban  Water  Co.  v. 
Harrison    [N.  J.  Err.  &  App.]    62  A.   767. 


4.  See  4  C.  L.  1847. 

5,  6.'  City  of  Gadsden  v.  Mitchell  [Ala.] 
40  So.  557. 

,  7.  In  the  absence  of  a  statutory  limita- 
tion, the  time  fixed  by  the  contract  of  a  city 
granting  a  water  vi^orks  franchise  for  30 
years  is  not  unreasonable.  City  of  Gadsden 
V.  Mitchell  [Ala.]  40  So.  557. 

8.  City  of  Gadsden  v.  Mitchell  [Ala.]  40 
So.  557. 

9.  Knoxville  Water  Co.   v.   Knoxville,    200 

U.  S.  32,  50  Law.  Ed. .   A  contract  by  which  a 

city  grants  a  water  company  a  franchise  to  lay 
its  mains  in  the  streets  and  furnish  water  to 
the  inhabitants  which  the  company  agrees 
to  do  but  containing  no  provision  that  the 
grant  shall  be  exclusive  or  that  the  city  will 
not  construct  a  plant  of  its  own  does  not  by 
implication  bind  the  city  not  to  do  so.  Tilla- 
mook Water  Co.  v.  Tillamook  City,  1S9  F. 
405.  Contract  granting  a  franchise  and  obli- 
gating the  company  to  construct  a  system 
and  maintain  It  for  a  term  of  years  and 
binding  the  city  to  take  and  pay  for  water 
during  such  term.  City  of  Meridian  v 
Farmers'  Loan  &  Trust  Co.  [C.  C.  A.]  143  F. 
67.  There  cannot  be  an  implied  contract  in  a 
grant  of  a  franchise  by  a  municipal- 
ity that  it  will  do  nothing  to  impair  or 
destroy  the  validity  thereof  or  that  it  will 
not  enter  into  competition  with  the  grantee, 
such  a  restraint  can  be  imposed  only  by  ex- 
press provision.  Phoenix  Water  Co  v  City 
Council    of    City    of    Phoenix    [Ariz.]    84    P. 

10.  City  of  Meridian  v.  Farmers'  Loan  & 
Trust  Co.   [C.  C.  A.]  143  P.  67. 

11.  Where  the  city  does  not  contract  not 
to  construct  a  plant  of  its  own,  legislation 
authorizing  it  to  do  so  does  not  impair  the 
obligations  of  its  contract.  City  of  Meridian 
V.  Farmers'  Loan  &  Trust  Co.  [C.  C.  A.I  143 
F.  67. 
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ity  is  precluded  from  constructing  a  competing  system.^'  A  provision  in  an  ordi- 
nance granting  a  waterworks  franchise  thvat  if  the  company  failed  to  furnish  pure 
water,  the  city  might  after  a  certain  period  after  giving  notice,  be  relieved  from 
paying  hydrant  rentals,  is  valid  as  a  provision  for  liquidated  damages^*  and  is  not 
a  provision  for  a  forfeiture.^'^  The  acceptance  of  impure  water  by  the  city  is  not 
a  waiver  of  such  provision,  where  no  preliminary  test  is  provided  for  and  the  im- 
purities were  not  known  of  at  the  time  of  the  acceptance.^^  A  water  company  may 
be  ousted  of  its  charter  for  furnishing  impure  and  contaminated  water.'^'  Where 
a  water  company  holds  its  franchise  under  a  contract  providing  that  the  city  might 
acquire  its  plant  upon  payment  of  its  value  determined  by  appraisers  the  company 
is  not  entitled  to  a  temporary  injunction  in  a  suit  by  it  to  perpetually  enjoin  the 
city  from  taking  steps  to  acquire  the  plant.^^ 

Condemnation  of  property  hy  water  Companies}^ — Water  companies  are  fre- 
qiiently  authorized  to  exercise  the  power  of  eminent  domain.'"'  The  ascertainment 
of  the  measure  of  compensation  is  reg-ulated  by  statute. ^^  A  water  company  may 
lay  its  pipes  in  a  public  street  without  paying  compensation  to  any  one.'^ 

Water  hoards  and  districts^^  have  such  powers  as  are  conferred  upon  them  by 
statute.^* 


12.  The  oWig-ation  of  a  contract  by  which 
a  city  gives  a  waterworks  company  an  exclu- 
sive franchise  as  against  any  otlier  person 
or  corporation  is  not  impaired  where  the 
city  erects  a  system  of  its  own  under  subse- 
quent legislative  authority.      Knoxville  Water 

Co.  V.  Knoxville,  200  U.  S.  32,  50  Law.  Ed. .  A 

bill  by  which  a  waterworks  company  seeks  to 
enjoin  the  construction  of  a  system  by  the  city 
on  the  ground  that  it  has  a.  contract  witli  the 
city  by  which  it  has  exclusive  privileges,  the 
obligation  of  which  will  be  impaired,  raises 
a  question  for  the  Federal  court  regardless 
of  the  citizenship  of  the  parties.     Id. 

13.  An  ordinance  by  which  a  city  grants  a 
franchise  to  construct  and  maintain  water- 
works, expressly  stating  that  when  accept- 
ed it  should  constitute  a  contract  and  meas- 
ure the  rig-hts  and  liabilities  of  the  parties, 
obligating  the  g-rantee  to  construct  a  plant 
according  to  plans  furnished  by  the  city  and 
maintain  the  same  for  a  specified  period 
with  a  capacity  sufficient  to  supply  all  the 
needs  of  the  city  and  binding  the  city  to  take 
and  pay  for  water  during  the  term  with  an 
election  to  purchase  at  stated  times  upon 
specified  conditions  is  when  acted  upon  a 
contract  and  precludes  the  city  from  con- 
structing a  competing  plant  during  the  peri- 
od it  is  in  force.  Farmers'  Ix)an  &  Trust 
Co.  V.  Meridian,   139  F.   673. 

14.  Illinois  Trust  &  Savings  Bank  v.  Pon- 
tiac,  112  111.  App.  545.  Service  of  such  notice 
upon  the  superintendent  of  the  waterworks 
is  service  upon  the  company.  Id.  A  claim 
that  such  notice  had  not  been  serv- 
ed is  frivolous  where  it  appears  that  ft  was 
received  and  acted  upon.     Id. 

15.  16.  Illinois  Trust  &  Savings  Bank  v. 
Pontiac,    112   111.   App.    545. 

17.  A  water  company  maintained  a  line 
connected  with  a  mill  pond  which  received 
the  sewage  of  a  town,  and  at  times  of  low 
water  or  when  there  was  a  Are,  water  from 
the  pond  was  pumped  into  the  mains  of  the 
company,  and  mixing  with  other  water  ren- 
dered  it   unfit   for    use.     Held   that    a   judg- 


ment of  ouster  was  proper  although  the  com- 
pany had  an  agreement  with  the  borough  to 
maintain  a  connection  with  the  mill  pond. 
Commonwealth  v.  Potter  County  Water  Co., 
212  Pa.  463,  61  A.  1099. 

18.  The  prosecution  of  the  arbitration  to 
determine  the  value  of  the  plant  does  not 
create  such  a  cloud  on  the  company's  title 
as  entitles  it  to  a  temporary  injunction. 
Eau  Claire  Water  Co.  v.  Eau  Claire  [Wis.] 
106  N.  W.  679.  Nor  is  it  ground  for  such  in- 
junction that  the  company  would  be  com- 
pelled to  participate  in  the  proceedings  and 
devote  time  to  ascertaining  the  fair  valua- 
tion. Id.  Nor  that  it  would  be  compelled  to 
incur  expense  in  such  proceedings.  Id.  Be- 
fore proceeding  with  the  arbitration,  the 
city  should  give  bond  to  indemnify  the  com- 
pany for  expenses  incurred.     Id. 

19.  See  4  C.  L.  1848. 

20.  Burns'  Ann.  St.  1901,  §  4833,  giving  au- 
thority to  hydraulic  companies  to  condemn 
land  in  order  to  erect  dams  is  not  void  on 
the  ground  that  the  use  is  not  a  public  one. 
Stoy  V.  Indiana  Hydraulic  Power  Co.  [Ind.] 
76  N.  B.  1057. 

21.  Under  Pub.  St.  Supp.  1895,  c.  498,  §§ 
14,  15,  giving  one  a  right  to  trial  by  jury  of 
the  question  of  damages  where  his  prope  ty 
is  taken  for  metropolitan  water  supply,  the 
report  of  the  commissioners  finding  that  he 
was  not  entitled  to  damages  could  be  dis- 
regarded in  passing  on  his  motion  for  a  jury 
trial.  Carville  v.  Commonwealth  [Mass.]  75 
N.  E.  639.  Where  one  whose  property  is  tak- 
en for  metropolitan  water  supply  is  dissatis- 
fied with  the  determination  of  damages  made 
by  a  commission  he  may  claim  a  trial  by 
jury  of  such  question  under  the  provisions  of 
Pub.  St.  Supp.  1895,  0.  488,  §§  14,  15.  Id.  The 
acceptance  by  the  court  of  the  commission- 
er's report  finding  that  he  was  nOt  entitled 
to  damages  did  not.  in  the  absence  of  waiv- 
er, preclude  the  allowance  of  a  motion  for 
a  jury  trial,  where  the  motion  was  filed  not 
later  than  the  succeeding  term  after  the  re- 
port  was  filed.     Id. 
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Public  owners/iip. 2'— Municipal  corporations  may  be  authorized  by  law  to  ac- 
quire ownership  of  waterworks."® 

Contracts  for  public  supply.^''— The  question  whether  the  construction  and  op- 
eration by  a  city  of  a  system  of  waterworks  determined  upon  in  a  lawful  manner 
would  be  an  economical  and  wise  enterprise  is  not  a  matter  for  judicial  inquiry. 
Municipalities  may  contract  with  each  other  for  water  supply  only  when  so  author- 
ized by  statute."'  Such  a  contract  must  be  in  writing/"  and  contain  all  the  ele- 
ments essential  to  the  validity  of  any  other  contract.^^  Such  a  contract  is  not 
modified  by  an  extension  of  the  limits  of  the  municipality  supplied'^  and  a  wrong- 
ful use  of  water  by  such  municipality  may  be  enjoined.^^  In  making  a  contract  for 
the  supply  of  water,  the  municipal  authorities  are  charged  with  knowledge  of  the 
natural  laws  of  water  but  not  with  a  technical  knowledge.^*  A  city  authorized 
to  incur  indebtedness  for  waterworks  owned  by  it  and  to  exchange  water  rights 
for  rights  acquired  and  owned  by  it  may  acquire  water  rights  on  condition  subse- 
quent.^^ A  contract  by  a  municipality  to  pay  for  water  used  by  it  may  be  implied.^* 
A  contract  for  a  longer  period  than  the  city  is  authorized  to  contract  for  is  bind- 
ing until  rescinded.^^     A  company  authorized  to  furnish  water  to  the  town  and 


22.  Jayne  v.  Cortland  Waterworks  Co.,  107 
App.  Div.  517.   95  N.  Y.  S.  227. 

23.  See  i  C.  L.  1848.  Whatever  may  have 
been  the  leg-al  status  of  the  board  of  water- 
works trustees,  it  was  legislated  out  of  of- 
fice by  Section  222  of  the  Municipal  Code 
(1536-978  R.  S.).  Hutchinson  v.  Lima,  6  Ohio 
C.  C.  (N.  S.)  529. 

24.  Laws  1883,  p.  6S6,  c.  490,  §  2,  author- 
izes commissioners  to  construct  new  aque- 
duct from  some  point  on  Croton  river  or  lake 
to  some  point  in  New  York  city,  with  dam 
or  reservoirs  to  retain  the  water.  Held,  they 
had  poTver  to  build  a  reservoir  out  of  the 
direct  line  between  the  beginning  and  end 
of  the  aqueduct.  Walter  v.  McClellan,  48 
Misc.  215,   96  N.   T.  S.   479. 

as.     See  4  C.  L.   1849. 

2«.  Acts  1899,  p.  568,  c.  254,  authorizing 
certain  to"wns  and  cities  to  purchase  water- 
works subject  to  an  existing  mortgage  which 
they  "were  not  authorized  to  assume  is  pros- 
pective only.  Eddy  Valve  Co.  v.  Crown 
Point  [Ind.]   76  N.  B.  536. 

27.     See  4  C.  L.  1850. 

25.  Phoenix  Water  Co.  v.  City  Council  of 
City  of  Phoenix  [Ariz.]   84  P.  1095. 

29.  In  P.  L.  1897,  p.  232,  and  P.  L. 
1897,  p.  323,  §  76,  amended  by  P.  L. 
1899,  p  159,  the  phrases,  "any  adjoining 
municipal  corporation"  and  "any  adjoining 
municipality"  refer  only  to  municipalities 
whose  corporate  territories  are  contiguous 
and  municipalities  not  so  situated  are  not  au- 
thorized to  contract  with  each  other  for  a 
supply  of  water.  Eehill  v.  Borough  of  East 
Newark  [N.  J.  Law]  63  A.  81. 

30.  A  contract  between  two  municipalities 
for  a  supply  of  water  for  public  and  private 
use  is  within  the  statute  of  frauds.  Jersey 
City  v.  Harrison  [N.  J.  Err.  &  App.]  62  A.  765. 

31.  Where  one  town  authorized  the  prep- 
aration of  a  contract  for  a  supply  of  water 
from  another  and  the  latter  accepted  before 
the  contract  was  presented  to  them  it  was 
held  that  no  contract  was  created  because 
the  one  prepared  did  not  correspond  to  the 
terms  of  the  resolution  authorizing  it  and 
9uch  resolution  did  not  constitute  a  proposal 


that  the  latter  could  accept.     Jersey  City  v. 
Harrison  [N.  J.  Err.  &  App.]   62  A.  765. 

32.  Where  one  municipal  corporation,  as 
authorized  by  statute,  contracted  to  furnish 
water  to  another  throughout  its  district,  the 
contract  is  not  modified  so  as  to  require  it  to 
furnish  water  outside  such  limits  by  a  statute 
extending  the  limits  of  the  latter  but  con- 
taining no  reference  to  the  contract.  Turn- 
ers Falls  Fire  Dist.  v.  Millers  Falls  Water 
Supply  Dist.  [Mass.]  75  N.  E.  630.  It  is 
doubtful  whether  the  legislature  may  con- 
stitutionally increase  the  contractual  obliga- 
tion of  a  municipal  corporation  which  has 
agreed  to  furnish  ,water  to  another  similar 
corporation  by  extending  the  boundaries  of 
the  latter  into  another  town  and  providing 
that  the  contract  should  apply  to  the  addi- 
tional territory.     Id. 

33.  Where  one  municipal  corporation  is 
unlawfully  using  water  supplied  it  by  an- 
other and  It  is  impossible  to  determine  how 
much  is  being  so  used  or  to  interrupt  such 
wrongful  use  without  breaking  the  contract, 
relief  may  be  granted  by  injunction.  Turn- 
ers Falls  Fire  Dist.  v.  Millers  Falls  Water 
Supply  Dist.   [Mass.]   75  N.  E.  630. 

34.  They  are  charged  with  notice  that 
where  the  top  of  the  dim  is  but  little  high- 
er than  the  hydrants  in  the  higher  part  of 
town,  the  pressure  there  would  be  very  weak 
but  not  with  knowledge  that  the  use  of 
water  as  contemplated  by  the  contract  would 
reduce  the  level  in  the  reservoir  so  that  none 
would  flow  into  such  higher  hydrants.  Town 
of  Boonton  v.  Boonton  Water  Co  [N  J  Ch  1 
61  A.  390.  '  •     .        .J 

35.  A  contract  by  which  a  city  exchanged 
water  from  its  canal  for  other  water  suitable 
for  domestic  use  upon  condition  that  if  it 
failed  to  furnish  the  exchange  water  the 
other  party  could  use  the  rights  he  parted 
with  during  the  period  of  default  unless 
such  default  extended  beyond  a  certain  peri- 
od, in  which  case  it  was  optional  with  the 
other  party  to  terminate  the  contract  is 
valid.     State  v.  Salt  Lake  City   [Utah]   si  P. 

36.  Where    a,    municipality    receives    and 
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its  inhabitants  for  certain  purposes  can  furnish  it  for  no  other  to  the  detriment  of 
those  specified.**  Covenants  in  a  contract  by  which  a  water  company  agreed  to 
furnish  water  to  a  town  and  its  inhabitants  are  continuing  in  their  nature  and  rim 
with  the  waterworks.'^  Substantial  compliance  by  the  water  company  with  the 
terms  of  the  contract  is  all  that  is  required.*"  It  is  a  reasonable  regulation  to  re- 
qtiire  a  water  company  to  obtain  permission  from  the  town  council  before  laying  its 
mains  in  the  streets.*^  Where  the  order  in  which  work  shall  be  done  is  not  pre- 
scribed in  a  contract  gi'anting  a  waterworks  franchise,  it  is  not  a  prerequisite  to  a 
suit  by  the  company  to  compel  the  designation  of  streets  upon  which  pipes  shall  be 
laid  and  the  places  where  hydrants  shall  be  placed  that  they  show  performance  of 
the  contract  on  their  part  by  the  purchase  of  machinery  or  otherwise.** 

Breach  and  enforcement  of  public  contract.*^ — Individual  takers  may  enforce 
performance  of  a  contract  by  which  they  are  to  be  supplied.** 

§  17.  Water  service  and  rates.*^ — Water  companies  are  quasi  public  in  nature 
and  are  bound  to  supply  water*"  at  reasonable  rates*'  and  on  equal  terms  to  all  who 
apply.**  Especially  is  this  so  where  the  use  of  all  water  appropriated  for  sale, 
rental,  or  distribution,  is  declared  to  be  a  public  one.*'  A  city  which  is  the  equi- 
table owner  of  a  water  plant  may  restrain  actions  against  it  for  water  furnished  by 
the  legal  owner  until  equities  are  adjudicated.^" 


uses  water  though  not  under  an  express 
contract,  an  obligation  to  pay  for  it  win 
be  implied.  New  Jersey  Suburban  Water  Co. 
V.  Harrison  [N.  J.  Err.  &  App.]  62  A.  490. 

37.  A  contract  by  a  city  for  a  water  sup- 
ply which  by  Its  terms  is  to  remain  In  force 
for  a  period  longer  than  the  city  is  author- 
ized to  contract  for,  is  binding  so  long  as 
no  action  is  taken  to  rescind  it.  McGonigale 
V.   Defiance,   140   P.    621. 

38.  A  contract  by  which  a  company  Is  to 
furnish  water  to  a  town  for  domestic  pur- 
poses, extinguishment  of  fires,  and  for  pub- 
lic and  domestic  purposes  of  the  Inhabitants, 
does  not  authorize  it  to  furnish  manufactur- 
ing and  other  commercial  purposes  to  the 
detriment  of  the  Inhabitants  of  the  town. 
Town  of  Boonton  V.  Boonton  Water  Co.  [N. 
J.  Eq.]  61  A.  390.  A  schedule  of  rates  at- 
tached to  a  contract  containing  an  item 
"special  rates,  including  hydrants  in  hotel 
yards,  stables,  business  and  factory  use,"  re- 
lates to  the  use  for  domestic  purposes  and 
does  not  authorize  a  sale  of  water  to  furnish 
power,   to   the  detriment  of  the  inhabitants. 

M.  ,         ^.  ,, 

39.  Are  binding  on  a  company  to  which 
the  works  are  transferred,  though  not  pur- 
porting to  bind  the  original  company's  as- 
signs. Town  of  Boonton  v.  Boonton  Water 
Co  [N.  J.  Bq.]  61  A.  390.  The  assignee  of  a 
water  contract  takes  it  subject  to  a  limita- 
tion therein  as  to  the  rates  for  which  water 
is  to  be  furnished.  Bobbins  v.  Bangor  By. 
&  Electric  Co.  [Me.]  62  A.  136. 

40.  It  is  no  defense  to  an  action  by  a 
water  company  to  recover  from  a  city  un- 
der its  contract  that  conditions  of  the  con- 
tract were  not  complied  with  in  all  respects, 
where  there  was  a  general  compliance,  and 
the  city  has  accepted  benefits  under  the  con- 
tract for  several  years  without  giving  notice 
of  an  intention  to  rescind  or  forfeit  for  non- 
compliance with  such  conditions.  McGoni- 
gale  V.   Defiance,    140   F.    621. 

41.  Beaver   Valley   Water   Co.   v.    Conway 


Borough  [Pa.]  62  A.  844.  Under  a  rule  re- 
quiring a  water  company  to  obtain  a  permit 
from  the  town  council  before  laying  its 
mains  In  the  streets,  application  must  be 
made  to  the  council  and  not  to  the  burgess. 
Id. 

42.  City  of  Gadsden  v.  Mitchell  [Ala.]  40 
So.  557.  Where  it  is  impossible  for  a  water- 
works company  "which  is  granted  a  franchise 
by  a  contract  which  gives  the  city  power  to 
designate  the  streets  on  which  pipes  shall  be 
laid,  to  proceed  without  such  designation, 
mandatory  injunction  is  the  proper  remedy 
upon  the  city's  refusal.     Id. 

43.  See  4  C.  L.  1851. 

44.  While  a  town  is  not  the  agent  of  its 
citizens  and  authorized  to  make  contracts 
binding  on  them  yet  if  as  a  consideration  or 
as  a  mere  inducement  for  the  making  of  a 
liydrant  contract,  it  agrees  to  supply  the  in- 
habitants at  specified  rates,  the  contractor  is 
bound  to  fulfill  the  contract  as  to  individual 
takers.  Bobbins  v.  Bangor  By.  &  Electric  Co. 
[Me.]   62  A.  136. 

45.  See  4   C.  L,.  1852. 

46.  Borough  of  Washington  v.  W^ashing- 
ton  Water  Co.  [N.  J.  Eq.]  62  A.  390;  Long 
Branch  Commission  v.  Tintern  Manor  Water 
Co.  [N.  J.  Eq.]   62  A.  474. 

Mnndnmii.s  lies  by  an  individual  to  compel 
a  "water  company  "which  is  a  public  service 
corporation  to  supply  him  with  water.  Bob- 
bins v.  Bangor  B.  &  Blec.  Co.  [Me.]  62  A.  136. 

47.  See  post.  Water  rates. 

48.  A  city  which  o"wns  its  water"works 
cannot  arbitrarily  select  its  patrons.  City  of 
Chicago  V.  Northwestern  Mut.  Life  Ins.  Co., 
218  111.  40,  75  N.  E.  803. 

40.  A  beneficiary  of  such  use  may  compel 
a  water  company  to  supply  him  with  water. 
Petition  for  mandamus  held  to  show  that  a 
water  company  was  in  control  of  a  public 
use  and  that  petitioner  was  a  beneficiary  of 
such  use.  Mahoney  v.  American  Land  &  Wa- 
ter Co.  [Cal.  App.]  83  P.  267.  If  there  was 
any  defect  in  the  petition  it  was  held  cured 
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Service  contracts.^''— A  contract  must  be  based  on  a  consideration"  and  there 
must  be  a  duty  imposed  on  the  company  to  supply  him  with  water. 

Injuries  from  deficient  supply  or  equipment,  and  negligence.^* — A  water  com- 
pany required  by  its  contract  wii;h  the  municipality  to  furnish  a  certain  pressure 
is  liable  for  injuries  by  fire  which  result  from  failure  to  maintain  such  pressure.^' 
Where  sued  for  such  loss  it  is  competent  for  it  to  show  what  pressure  it  usually 
maintained/"  also  what  pressure  was  necessary  to  throw  water  to  the  height  re- 
quired by  its  contract/'  also  that  persons  using  faucets  just  before  the  fire  had  the 
usual  pressure."'  But  a  company  under  contract  to  furnish  a  city  a  sufficient  sup- 
ply of  water  for  extinguishing  fires  is  not  liable  to  a  citizen  whose  property  is 
destroyed  because  of  failure  to  furnish  such  supply.""  A  city  which  is  granted  a 
right  of  way  over  land  and  has  legislative  authori^ty  to  lay  and  maintain  a  pipe  line 
must  use  ordinary  care  in  selecting  the  material  for  and  in  constructing  the  line, 
in  tlie  use  of  the  same  and  in  operating  its  pumps/"  and  is  liable  for  negligence  in 
carrying  out  the  work."^  One  who  seeks  to  recover  from  a  borough  for  injuries 
sustained  because  of  a  leaky  water  main  must  show  that  the  borough  maintained 
the  waterworks,  that  injury  resulted  from  faulty  or  negligent  construction  of  the 
pipe,  or  negligence  in  not  preparing  the  same  after  notice  or  failure  to  use  due 
diligence  under  the  circumstances."*  Punitive  damages  may  be  recovered  under  some 
circumstances."^ 


by  the  answer  of  the  water  company.  Id.  A 
petition  to  compel  a  water  company  to  fur- 
nish water  praying-  that  the  company  be 
commanded  to  furnish  him  water  so  long  as 
Its  regulations  were  complied  with  author- 
ized a  decree  in  conformity  with  the  petition. 
Id. 

50.  A  city  entered  into  a  contract  for  the 
construction  of  a  water  plant,  water  to  be 
furnished  at  specified  rates,  and  the  city  to 
have  an  option  to  purchase  the  plant  within 
a  year  after  completion.  The  contractor 
failed  to  complete  the  plant  within  the  time 
specified  and  the  city  purchased  water  from 
a  third  person  at  a  specified  price.  Later  the 
third  person  turned  over  his  supply  to  the 
contractor  who  commenced  to  furnish  water 
from  the  incomplete  system  at  rates  speci- 
fied in  the  contract.  The  city  exercised  its 
option.  Held  that  since  the  city  on  exercis- 
ing its  option  became  the  equitable  owner 
but  could  not  resist  an  action  to  recover  for 
water  furnished  at  the  rates  specified,  such 
action  would  be  restrained  until  the  equitable 
questions  were  settled  subject  to  the  right 
of  the  contractor  to  interest  on  the  purchase 
price  less  amounts  paid  him  for  water.  Jer- 
sey City  v.  Jersey  City  Water  Supply  Co.  [N. 
J.  Eq.]  61  A.  714. 

51.  See  4  C.  L.  1852. 

52.  A  complaint  by  a  private  consumer 
against  a  water  company  for  failure  to  com- 
ply with  its  contract  to  furnish  him  water 
must  show  that  such  contract  was  based  on 
a  consideration  and  was  binding  on  the  com- 
pany at  the  time  of  the  alleged  breach. 
Spencer  v.  Bessemer  Water  Works  Co.  [Ala.] 
39  So.  91. 

53.  A  complaint  by  a  private  consumer 
against  a  water  company  for  failure  to  fur- 
nish him  water  must  show  a  contract  be- 
tween the  water  company  and  the  munici- 
pality  Imposing  a   duty   on  the   company  to 


furnish    such    water.     Spencer    v.    Bessemer 
Waterworks  Co.   [Ala.]   39  So.  91. 
64.     See  4  C.  L.  1862. 

55.  Shelbyville  Water  &  Light  Co.  v.  Mo- 
Dade  [Ky.]  92  S.  W.  568. 

56.  Shelbyville  Water  &  Light  Co.  v.  Mc- 
Dade  [Ky.]  92  S.  W.  568.  It  was  also  com- 
petent to  show  that  the  employe  running  the 
works  was  ordered  not  to  apply  the  direct 
pressure  at  the  waterworks  until  he  received 
orders  from  the  manager  in  the  city  and  that 
on  this  occasion  the  pressure  was  applied 
when  ordered.     Id. 

67,  58.  Shelbyville  Water  &  Light  Co.  v. 
McDade  [Ky.]  92  S.  W.  568. 

59.  Peck  v.  Sterling  Water  Co.,  118  111. 
App.  533.  There  being  no  legal  obligation 
on  the  city  to  afford  him  fire  protection,  he 
is  not  privy  to  the  contract  by  substitution. 
Blunk  v.  Dennison  Water  Supply  Co.,  71  Ohio 
St.  250,  73  N.  B.  210.  But  see  Guardian  Trust 
&  Deposit  Co.  v.  Fisher,  200  U.  S.  57,  50  Law. 
Ed. ,    holding   to    the    contrary. 

«0.  City  of  Paris  v.  Tucker  [Tex.  Civ 
App.]  93  S.  W.  233.  One  injured  by  reason  of 
a  defective  pipe  has  the  burden  to  show  neg- 
ligence by  the  city.  Id.  Complaint  for  dam- 
ages for  injuries  caused  by  a  defective  pipe 
held  to  warrant  the  recovery  of  damages 
prior  to  filing  an  amendment  and  for  two 
years  prior  to  filing  the  original   complaint. 

61.     Lockwood  V.  Dover  [N.  H.]   61  A    32 
02.     Morgan  v.   Duquesne  Borough,   29   Pa 
Super.  Ct.  100. 

es.     In  an  action  against  a  water  company 

l^L  i,"^,"'''/^  "if  "^^^  ^y  ^  ^^^^y  reservoir 
which  leaked  from  the  date  of  Its  construc- 
tw  f."*^  the  conduct  of  the  company  showed 
that  It  considered  it  cheaper  to  pay  damages 
for  injuries  caused  than  to  make  repaTrs 
punitive  damages  may  be  recovered  Green- 
?Z  ■!;•  f  ^""sylvania  Water  Co.,  29  Pa.  Super. 
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RvJes  and  regulations  of  service;  pipes,  meters  and  consumption.^* — A  water 
company  which  is  a  public  service  coi-poratioa  may  adopt  reasonable  rules  and  regu- 
lations for  the  conduct  of  its  business  to  which  individual  water  takers  must  con- 
form.^"    It  may  require  payment  for  a  reasonable  time  in  advance."" 

Water  rates.^'' — ^Kates  must  be  uniform,  reasonable,  and  just,"'  and  are  to  be 
fixed  by  a  competent  tribunal  if  no  agreement  can  be  reached.""  The  reasonable- 
ness of  rates  is  determined  by  the  right  of  the  company  to  derive  a  fair  income  based 
upon  the  fair  value  of  its  plant  at  the  time  it  is  being  used,  taking  into  account  the 
cost  of  maintenance  or  depreciation  and  current  operating  expenses  and  the  right 
of  the  public  to  have  no  more  exacted  than  the  services  in  themselves  are  worth.'" 
Water  takers  may  be  classified  on  reasonable  grounds  but  not  arbitrarily.'^  A 
charge  to  small  customers  is  not  necessarily  unreasonable  because  in  excess  of  what 
a  large  customer  would  have  to  pay  for  the  same  amount  of  water.'^  The  quantity 
of  water  used  and  not  the  cost  of  the  individual  service  are  the  principal  elements 
for  consideration  in  fixing  the  charges  as  between  individual  water  takers  or  classes 
of  takers,'^  A  difference  in  price  cannot  be  made  according  to  the  use  made  by 
the  customer  nor  is  a  discrimination  proper  based  on  the  value  of  the  service  to  the 
customer.'*  Bates  fixed  by  the  contract  under  which  the  company  acquires  the 
right  to  lay  its  mains  cannot  be  subsequently  altered  by  the  company,"*  but  rates  may 
be  revised  if  no  contract  prevents.'"  Within  these  limitations  it  may  change  from 
an  annual  or  flat  rate  to  a  meter  rate."  In  case  of  unnecessary  waste  a  meter  may 
be  applied  and  reasonable  meter  rates  charged.'^  Municipalities  have  power  to 
prescribe  reasonable  rates,'^  and  to  correct  extortionate  ones.^"  Where  maximum 
rates  are  fixed  by  the  ordinance  accepted  by  the  company,  rates  not  in  excess  of  such 
maximum  are  binding  on  consumers"  unless  altered  by  the  municipality  under  stat- 
utory authority.^^ 


«4.     See  4  C.  L.  1863. 

65,  e«.  Robbins  v.  Bangor  R.  &  Bleo.  Co. 
[Me.]    62   A.   136. 

67.  See  i  C.  L.  1854. 

68.  City  of  Chicago  v.  Northwestern  Mut. 
Life  Ins.  Co.,  218  111.  40,  75  N.  E.  803.  Ordi- 
nance fixing  maximum  rates  held  to  be  un- 
reasonable and  therefore  void.  City  of  Chi- 
cago V.  Rogers  Park  Water  Co.,  116  111.  App. 
200.  A  flat  directing  the  issuance  of  an  in- 
junction against  a  waterworks  company  con- 
strued and  held  not  one  against  discrimina- 
tion in  rates.  Griffith  v.  Vicksburg  Water- 
works Co.  [Miss.]  40  So.  1011. 

69.  A  water  company  which  is  the  sole 
source  of  supply  for  a  town  is  a  quasi  public 
company  and  is  bound  to  supply  water  at 
reasonable  rates  to  be  flxed  by  a  competent 
tribunal  if  no  agreement  can  be  reached. 
Borough  of  Washington  v.  Washington  Wa- 
ter Co.   [N.  J.  Bq.]  62  A.  390. 

70.  Rule  for  the  establishment  qf  rates 
applied  and  rates  fixed.  Long  Branch  Com- 
mission V.  Tintern  Manor  Water  Co.  [N.  J. 
Eq.]  62  A.  474. 

71.  Boarding  houses  and  private  families. 
Robbins  v.  Bangor  K.  &  Elec.  Co.  [Me.]  62  A. 
136.  A  house  occupied  as  a  place  for  keep- 
ing boarders  though  while  prosecuting  the 
business  the  occupant  and  his  family  live  in 
the  house,  is  not  a  "dweUing  house  contain- 
ing a  family"  , within  a  contract  fixing  the 
rate  for  such  dwelling  houses,  but  is  a  board 
Ing  house.     Id. 


72,  73,  74.  Robbins  v.  Bangor  R.  &  Elec. 
Co.   [Me.]    62  A.  136. 

75.  Collection  of  rates  in  excess  of  those 
fixed  will  be  enjoined  at  the  instance  of  an 
individual  user.  Pond  v.  New  Rochelle  Wa- 
ter Co.   [N.  T.]  76  N.  E.  211. 

76.  A  water  company  may  revise  or 
change  its  schedule  of  rates  if  no  contract 
prevents,  providing  the  new  rates  are  rea- 
sonable and  do  not  discriminate.  Robbins  v. 
Bangor  R.  cS:  Elec.  Co.  [Me.]  62  A.  136.  Un- 
der a  statute  which  permits  a  municipality 
to  make  contracts  for  water  supply  for  not 
to  exceed  10  years  the  municipality  may  re- 
vise its  contract  as  to  rates  at  the  end  of 
every  decade.  Long  Branch  Commission  v. 
Tintern  Manor  Water  Co.  [N.  J.  Eq.]  62  A. 
474. 

77.  78.  Robbins  v.  Bangor  R.  &  Elec.  Co. 
[Me.]   62  A.   136. 

79.  A  municipality  has  power  where  a  wa- 
ter company  is  organized  to  supply  certain 
municipalities  under  P.  L.  1876  p.  318  (Rev. 
1877  p.  1365),  requiring  consent  in  writing  of 
the  muntcipalities  to  be  supplied,  to  impose 
terms  as  to  rates  to  be  charged  for  both  pub- 
lic and  private  consumption.  Long  Branch 
Commission  v.  Tintern  Manor  Water  Co.  [N. 
J.  Eq.]    62  A.   474. 

80.  Where  a  water  company  furnishes  wa- 
ter to  a  municipality  for  public  and  private 
consumption  the  municipality,  independent 
of  statute,  has  power  to  protect  inhabitants 
from  extortionate  rates.     Long  Branch  Com- 
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If  water  rates  due  a  city  are  not  a  lien  on  the  property  delinquent 
as  against  a  subsequent  purchaser/^  one  who  purchases  property  after  water  rates 
have  become  delinquent  and  under  protest  and  to  prevent  the  water  being  shut  ofE 
pays  the  amount  claimed  may  recover  it  with  interest  in  an  action  at  law.**  In 
Philadelphia  there  is  no  personal  liability  on  owners  of  real  estate  for  water  rent.*' 

Remedy  for  nonpayment  of  cha-rges.^^ — ^A  water  company  may  cut  off  water 
from  a  customer  who  neglects  or  refuses  to  pay  reasonable  rates/'  but  has  no  right 
to  cut  off  water  until  arrearages  due  from  a  former  owner  are  paid  in  the  absence  of 
a  statute  expressly  authorizing  it  or  making  such  arrearages  a  lien  on  iJie  land;'* 
but  under  a  rule  that  for  nonpayment  of  water  rents  the  water  may  be  shut  off  from 
the  premises  until  arrears  shall  be  fully  paid,  a  grantee  of  premises  cannot  com- 
pel a  city  which  owns  the  waterworks  to  furnish  him  with  water  until  arrearages  due 
by  his  grantor  are  paid.**  A  statute  which  renders  the  owner  of  premises  liable 
for  water  furnished  by  a  municipality  to  a  tenant  is  not  void  as  a  taking  of  prop- 
erty without  due  process  or  making  one  person  liable  for  the  debts  of  another.** 
Where  mandamus  to  compel  a  water  company  to  refrain  from  refusing  to  furnish 
water  would  be  ineffective  as  against  lessees  of  the  property  and  the  deprivation  of 
such  supply  involve  the  comfortable  use  of  the  property,  relief  by  injunction  may 
be  granted.*^ 

The  shutting  off  of  the  public  water  supply  for  refusal  of  a  borough  to  pay  an 
imreasonable  charge  for  past  service  may  be  enjoined,*^  and  where  a  water  cow- 
pany  which  is  the  sole  source  of  supply  threatens  toi  shut  off  the  water  for  refusal 
of  the  town  to  pay  for  past  service  which  it  asserts  is  reasonable  and  which  the  town 
asserts  is  unreasonable,  a  preliminary  injunction,  will  be  granted  pending  the  settle- 
ment of  the  question*'  upon  compliance  with  proper  conditions.** 


mission  v.  Tintern  Manor  Water  Co.    [N.   J. 
Bq.]   62  A.  474. 

81.  Griffith  v.  Vicksburgr  Waterworks  Co. 
[Miss.]   40  So.  1011. 

83.  A  constitutional  provision  giving  the 
legislature  full  power  to  correct  abuses  and 
prevent  unjust  discrimination  and  excessive 
charges  .for  public  services  gives  the  legis- 
lature power  to  delegate  such  authority  to 
cities  "which  may  thereunder  alter  the  rates 
in  an  ordinance  under  ^irhich  the  water  com- 
pany operates,  such  constitutional  provision 
being  self  executing.  Tampa  Waterworks 
Co.  V.  Tampa,  199  U.  S.  241,  50  Law.  Ed. . 

S3.  City  of  Chicago  v.  Northwestern  Mut. 
Life  ins.  Co.,  218  111.  40,   75  N.  B.   803. 

84.  City  of  Chicago  v.  Northwestern  Mut. 
Life  Ins.  Co.,  218  111.  40,  75  N.  B.  803.  A  city 
■which  is  compelled  to  repay  water  rates 
wrongfully  exacted  Is  liable  for  interest 
thereon.     Id. 

85.  Theobald  v.  Sylvester,  27  Pa.  Super. 
Ct.  362. 

86.  See  2  C.  L.  2067. 

87.  Robbins  v.  Bangor  R.  &  Elec.  Co.  [Me.] 
62  A.  136. 

88.  McDowell  v.  Avon-by-the-Sea  Land  & 
Improvement  Co.  [N.  J.  Bq.]  63  A.  13. 

Rnles  of  a  private  -water  eonipany  that  if 
rents  remain  unpaid  for  10  days,  water  will 
be  shut  off  and  not  turned  on  until  such  ar- 
rearages and  the  cost  of  turning  on  and  off 
have  been  paid  are  unreasonable  as  applied 
to  a  grantee  of  the  premises  after  the  rents 
have  accrued.  Id.  The  mere  fact  that  a  suit 
is  brought  by  an  owner  to  restrain  a  water 


company  from  shutting  off  the  water  supply 
is  not  constructive  notice  to  a  grantee  of  the 
premises  of  the  company's  claim  for  arrears 
in  water  rents.     Id. 

A  rule  by  a  city  o-wnlng  its  o-ma  Trater- 
worlis  that  if  rates  which  are  charged 
against  the  premises  are  not  paid  water  shall 
be  shut  oft  and  not  turned  on  until  Such 
delinquent  charges  are  paid  is  as  to  a  sub- 
sequent tenant  who  tenders  payment  for  wa- 
ter to  be  furnished,  unreasonable.  .  Burke  v. 
City  of  Water  Valley  [Miss.]    40  So.  820. 

89.  If  such  a  rule  is  void,  the  amount  paid 
to  secure  water  may  be  recovered.  Howe  v. 
Orange   [N.  J.  Eq.]    62  A.   777. 

90.  The  obligation  assumed  by  the  owner 
who  connects  his  premises  with  the  city  sys- 
tem is  to  maintain  and  pay  for  the  same  ac- 
cording to  the  prescribed  rules  and  regula- 
tions. City  of  Bast  Grand  Forks  v.  Luck 
[Minn.]   107  N.  W.  393. 

91.  McDowell  V.  Avon-by-the-Sea  Land  & 
Improvement  Co.   [N.  J.  Eq.]  63  A.  13. 

92.  Borough  of  Washington  v.  Washing- 
ton Water  Co.  [N.  J.  Eq.]  62  A.  390.  Equity 
may  restrain  the  threatened  cutting  off  of 
the  water  supply  of  a  town  for  its  refusal  to 
pay  an  alleged  unreasonable  charge  for  past 
service  and  determine  the  reasonableness  of 
the  charge  but  cannot  provide  for  recovery 
by  the  company  of  a  reasonable  charge.     Id. 

93.  Borough  of  Washington  v.  Washing- 
ton Water  Co.  [N.  J.  Eq.]  62  A.  390. 

94.  Upon  payment  into  court  of  the  sum 
prescribed  by  the  court.  Borough  of  Wash- 
ington V.  Washington  Water  Co.  [N  J  Eo  1 
62  A.  390.  ^  ■      ^'•' 
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Bates  for  irrigation  and  payment  of  charges.^^ — ^There  rests  upon  an  irrigation 
company  which  is  a  public  service  corporation,  so  long  as  it  uses  its  franchise,  a  duty 
to  render  to  the  public,  at  reasonable  rates,  the  service  for  which  it  was  created.-'" 
Whether  unreasonable  rates  are  charged  is  a  proper  subject  for  judicial  inquiry." 
What  is  a  reasonable  rate  is  a  question  of  fact  to  be  proved  as  other  facts  are  proved." 
In  determining  what  is  such  reasonable  rate,  the  effect  of  the  rate  upon  persons  to 
whom  service  is  rendered  is  as  important  a  factor  as  is  the  effect  thereof  upon  the 
profits  of  the  corporation.""  Where  statutes  do  not  prescribe  a  maximum  lawfu! 
rate,  if  rates  are  exacted  which  in  the  light  of  all  the  circumstances  are  excessive, 
one  who  pays  such  rates  under  protest  or  under  circumstances  which  do  not  amouni: 
to  an  acquiescence  in  the  charge  may  recover  the  excess.^ 

§  18.  Grantsj  contracts  and  licenses.^ — In  the  conveyance  of  water  rights  the 
formalities  prescribed  by  law  must  be  observed.^  A  transfer  of  a  right  to  a  certain, 
amount  of  water  of  a  stream  is  within  the  statute  of  frauds,*  but  may  be  taken 
from  the  operation  of  such  statute  by  sufficient  part  performance.''  A  grantee  of 
land  becomes  vested  with  a  right  to  use  water  right  appurtenant  together  with  the 
means  of  using  the  same,*  especially  when  the  deed  conveys  appurtenances.'  Where 
the  deed  does  not  specify  the  particular  appurtenant  right  it  may  be  established  bf 
extrinsic  evidence.*  A  water  right,  though  appurtenant  to  the  land,  is  property  and 
may  be  transferred  either  with  or  without  the  land.'  Whether  a  deed  of  land  con- 
veys water  rights  depends  on  the  intention  of  the  grantor  to  be  gathered  from  the 
terms  of  the  deed  or  if  the  deed  is  silent  from  the  presumption  arising  from  circum- 
stances and  whether  such  right  is  or  is  not  incident  to  and  necessary  to  the  bene- 


95.  See  4  C.  L.  1854. 

96,  97.  Salt  River  Valley  Canal  Co.  v. 
Nelssen  [Ariz.]  85  P.  117. 

98.  Where  maximum  rate  is  not  fixed  by 
law.  Salt  River  Valley  Canal  Co.  v.  Nelssen 
[Ariz.]  85  P.  117. 

99,  1.  Salt  River  Valley  Canail  Co.  v. 
Nelssen  [Ariz.]  85  P.  117. 

2.     See  4  C.  L.  1855. 

Note:  In  construing  a  grant  of  a  water 
right  the  situation  and  circumstances  of  the 
parties  may  be  considered.  Strong  v.  Bene- 
dict, 5  Conn.  210.  A  grant  from  the  state  will 
be  construed  the  same  as  one  between  pri- 
vate Individuals  though  the  remedy  for  its 
breach  may  not  be  the  same.  Com.  v.  Penn- 
sylvania R.  Co.,  51  Pa.  351.  A  grant  of  a 
right  to  draw  water  as  shall  best  conven- 
ience grantee  must  be  exercised  in  a  reason- 
able manner  and  so  as  not,  by  wantonness  or 
negligence,  unnecessarily  to  injure  the  gran- 
tor. Kaler  V.  Beaman,  49  Me.  207.  A  grantee  of 
water  power  from  a  canal  may  not  use  more 
than  the  amount  stated  on  the  ground  that 
the  canal  has  a  greater  capacity  than  was 
estimated.  Powers  v.  Perkins  [Mich.]  9  Det. 
Leg.  N.  516,  92  N.  W.  790.  Reference  to  a 
prior  deed  for  a  description  of  the  right  con- 
veyed will  limit  the  extent  of  the  right  to 
that  described;  it  cannot  be  measured  to  the 
use  to  which  the  grantor  has  put  it.  Perry 
V.  Binney,  103  Mass.  156.  See  note  to  Merri- 
fleld  V.  Canal  Commissioners,  212  111.  466,  67 
L.  R.  A.  375,  for  an  exhaustive  review  of 
cases  on  grants  of  water  rights. 

3.  The  act  of  the  Legislature  of  1893  ex- 
pressly requires  that  all  formalities  in  the 
conveyance  of  real  estate  be  observed  in  the 
conveyance  of  water  rights.  Cooper  v.  Shan- 
non [Colo.]  85  P.  175. 
G    Curr.  L. — 118. 


4.  Churchill  v.  Russell  [Cal.]  82  P.  440. 

5.  Where  one  acquired  public  lands,  made 
valuable  improvements  thereon  on  faith  of 
an  oral  contract  to  convey  him  a  certain 
amount  of  water  and  used  such  amount  for 
14  years.  Churchill  v.  Russell  [Cal.]  82  P. 
440. 

6.  Bullerdick  v.  Hermsmeyer,  32  Mont.  541, 
81  P.  334.  A  deed  of  land  "together  with 
one-half  Interest  in  the  Clear  Fork  irriga- 
tion ditch  and  one-half  interest  in  the  water 
belonging  to  said  ditch  or  that  is  entitled  to 
run  through  the  same  either  by  decree,  ap- 
propriation, or  ownership,"  held  to  pass  20 
inches  of  water  o"wned  by  the  grantor  as  part 
of  the  appropriation  of  another  ditch  but 
which  was  diverted  and  used  through  Clear 
Fork  ditch.     Fluke  v.  Ford  [Colo.]   84  P.  469. 

7.  Where  one  constructs  a  ditch  in  which 
wa;ter  continually  flows,  which  is  a  benefit  to 
the  land  and  subsequently  conveys  a  portion 
of  the  land  and  exacts  an  additional  consid- 
eration for  the  right  to  use  the  water  of  th^ 
ditch,  the  right  to  use  water  from  the  ditch  is 
a  quasi  easement  which  passes  as  a  "privi- 
lege and  appurtenance."  Payter  v.  North 
[Utah]  83  P.  742.  Parol  evidence  is  admis- 
sible to,  show  that  "privileges  and  appurte- 
nances" in  a  deed,  includes  a  certain  water 
right.     Id. 

8.  Bullerdick  v.  Hermsmeyer,  32  Mont.  541, 
81  P.  334.  Parties  "who  acquire  separate  par- 
cels of  land  from  the  owner  of  a  water  right 
appurtenant  to  the  land  become  vested  with 
a.n  Interest  In  the  water  measured  by  the 
amount  required  by  each  whether  or  not 
they  hold  as  co-tenants.     Id. 

9.  Cooper   v.    Shannon    [Colo.]    85    P.    175. 
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fieial  enjoj-ment  of  the  land."  The  conveyance  of  appurtenant  water  rights  to  a 
corporation  organized  to  hold  thcni  does  not  segregate  them  from  the  land/^  even 
though  the  stock  received  in  lieu  of  such  rights  is  personal  property  for  the  purpose 
of  transfer."  A  transfer  of  utilities  for  conveying  water  does  not  pass  water  rights.^' 
Water  rights  which  are  easements  connected  with  the  land  pass  in  their  entirety." 
A  purchaser  of  a  -water  right  takes  free  from  equities  of  which  he  has  no  notice.^' 
A  reservation  of  a  power  right  will  be  construed  according  to  its  terms  and  the  in- 
tent of  the  parties/*'  but  a  grantor  who  excepts  a  certain  amount  of  water  is  entitled 
to  it." 

The  usual  rules  of  construction  apply  to  grants  of  easements  of  jflowage.^*  In 
determining  the  nature  and  extent  of  an  easement  of  flowage  created  by  express  grant, 
recourse  may  be  had  to  all  the  attendant  circumstances  at  the  time  of  making  it  in 
connection  with  the  language  of  the  grant.^'  A  reservation  by  a  lessor  of  a  right 
to  flood  lands  reserves  the  right  to  flood  no  greater  area  than  is  described  in  the 
lease.^"  Where  a  deed  of  a  moiety  of  a  tract  of  land  included  a  flowage  privilege, 
ihe  reconveyance  of  the  moiety  exttaguished  the  privilege. ^^     A  prescriptive  easement 


10.  Cooper  v.  Shannon  [Colo.]  85  P.  175. 
The  right  to  have  Tvater  delivered  at  a  stip- 
Tilated  price  is  a  valuable  right  and  where 
a  sheriff's  deed  of  land  does  not  purport  to 
convey  the  water  right  there  must  be  some 
intention  to  so  convey  found  in  the  circum- 
stances attending  the  conveyance.  Id. 
Where  a  sheriff's  deed  did  not  purport  to 
convey  a  water  right  though  he  had  a  right 
to  levy  on  it  but  did  not,  neither  his  nor  the 
purchaser's  intention  can  control,  and  where 
BO  act  of  the  judgment  defendants  indicated 
an  intention  that  such  right  should  pass,  it 
does  not.     Id.  , 

11.  Under  Civ.  Code  §  1131,  a  subsequent 
devise  of  the  land  carries  "with  it  the  cor- 
porate stock  representing  the  right  as  an  ap- 
purtenant. In  re  Thomas'  Estate,  147  Cal. 
336,  81  P.  539.  Civ.  Code  §  324,  providing  that 
a  corporation  organized  to  supply  water  may 
provide  that  water  shall  be  furnished  only 
to  stockholders  and  that  stock  shall  be  ap- 
ipurtenant  to  lands  ■when  described  in  the 
certificates  and  pass  as  an  appurtenant  ■with 
a  transfer  of  the  land  does  not  invalidate 
rights  acquired  in  corporate  stock  made  ap- 
purtenant to  the  land  where  the  corporation 
"was  organized  prior  to  the  enactment  of  the 
statute.     Id. 

12.  In  re  Thomas'  Estate,  147  Cal.  236,  81 
P.  539. 

13.  A  conveyance  of  a  ditch  and  flume 
■with  the  privilege  of  running  water  through 
tl-)em  does  not  constitute  a  grant  of  water 
but  merely  a  right  to  convey  ■water  otherwise 
».cquired  through  the  flume  and  ditch.  Twad- 
dle v.  ■Winters  [Nev.]  85  P.  280. 

14.  "Where  an  owner  of  land  constructed 
a  flume  through  it  and  thereafter  subdivided 
it  and  sold  it  to  several  purchasers  granting 
to  each  the  right  to  use  a  designated  quan- 
tity of  water  from  the  flume  subject  to  res- 
ervations in  his  favor,  the  water  rights  re- 
served and  granted  were  easements  con- 
nected with  the  land  and  when  the  grantor 
parted  with  all  his  land  he  had  no  water 
Tights  though  he  had  not  granted  the  entire 


volume  of  the  flume.  Union  Bag  &  Paper  Co. 
V.  Allen  Bros.  Co.,  107  App.  Div.  B29,  95  N.  Y. 
S.  214. 

15.  One  who  has  a  mere  equitable  right  to 
a  certain  quantity  of  water  from  a  stream 
cannot  assert  it  as  against  a  purchaser  of  the 
entire  water  right  without  showing  that  he 
took  with  notice.  Churchill  v.  Russell  [Cal.] 
82  P.  440. 

16.  Deed  reserving  a  right  to  use  water 
power  construed  and  held  not  to  reserve  any 
arbitrary  right  but  one  to  be  exercised  with 
due  regard  to  the  exercise  of  the  right  con- 
veyed.    Berry  v.  Hutohins   [N.  H.]   61  A.  550. 

17.  Under  a  grant  of  a  mill  privilege,  ex- 
cepting the  right  to  use  water  to  run  a  grist 
mill  by  the  machinery  then  in  the  mill  or 
any  that  might  be  installed  or  substituted, 
the  grantor  was  entitled  to  use  enough  wa- 
ter to  run  the  mill  in  its  condition  at  the 
time  of  conveyance  and  is  not  required  to 
substitute  wheels  which  will  develop  the 
same  power  with  less  water.  Hutchins  v 
Berry  [N.  H.]   61  A.  654. 

18.  Conveyance  of  a  right  of  flowage  con- 
strued and  held  to  pass  only  such  rights  as 
existed  at  the  date  the  conveyance  was  ex- 
ecuted. Flint  V.  Union  "Water  Power  Co  FN 
H.]  62  A.  788.  A  grantee  of  land  with  the 
right  to  flood  it  held  not  to  have  the  right 
to  impound  water  on  lands  of  the  grantor 
for  such  purpose  though  the  damage  result- 
ing would  be  less  than  if  the  land  was  flood- 

1"^  ,!,^^r^'^""''''  a-llowed  by  the  deed.  Nye 
V.  Swift   [Mass.]   76  N.  B.   652. 

19.  Towaliga  Palls  Power  Co.  v.  McElrov 
[Ga.]  53  S.  B.  682.  The  easement  of  flowage 
gives  to  the  owner  of  the  water  power  the 
right  to  flood  the  land  of  subsequent  pur- 
chasers from  the  grantor  of  the  easement 
with  notice  of  the  grant  only  to  the  extent 
which  would  be  consequential  to  the  erection 
of  a  dam  of  the  height  in  contemplation  of 
the  parties  at  the  time  of  the  grant.     Id 

20.  Stadler  v.  Missouri  River  Power  Cn 
[C.  C.  A.]  139  P.  305.  ^ower   Co. 
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in  the  water  of  a  well  may  be  acquired  by  use  under  a  claim  of  right  for  the  statuloiy 
period.^^  Such  easement  carries  a  right  to  pass  to  and  fro  over  the  well  lot  to  get 
water. ^^  Where  a  grantee  of  land  with  the  right  to  use  a  designated  quantity  of 
water  from  a  flume  uses  an  amount  in  excess  of  his  grant  without  objection  for 
over  20  years  and  in  reliance  on  the  right  to  use  such  quantity  hfid  improved  his 
premises  at  great  expense,  he  is  entitled  to  continue  to  use  that  amount.^* 

Under  a  lease  from  the  state  of  the  right  to  use  water  from  a  canal  reserving  to 
the  state  the  right  to  direct  where  and  in  what  manner  the  water  is  to  be  taken,  the 
closing  down  of  the  dam  in  order  to  make  repairs  at  a  time  the  lessee  was  not  using 
water  is  not  in  hostility  to  his  rights.-^  Failure  of  the  state  to  collect  rents  or  de- 
clare a  forfeiture  for  nonpayment  thereof  did  not  render  use  of  the  water  by  the  lessee 
unlawful.^**  The  right  of  forfeiture  in  such  lease  is  to  be  strictly  construed.^'  The 
lessee  is  liable  for  interest  on  overdue  rents.^* 

A  parol  license^^  to  construct  an  irrigation  ditch  becomes  irrevocable  after  the 
licensee  expends  large  sums  of  money  in  the  work  of  construction.^" 

§  19.  Torts  relating  to  waters.^^ — One  may  not  negligently  permit  water  con- 
fined in  reservoirs*^  or  otherwise*^  to  escape  to  the  premises  of  another,  nor  may  he 
impound  water  on  the  premises  of  another**  or  divert  its  natural  flow  to  his  in- 
jury.*'' That  the  owner  of  land  upon  which  water  is  directly  thrown  consents 
thereto  is  no  defense  where  the  water  naturally  finds  its  way  to  the  premises  of  an- 
other and  injures  them.*®  Where  negligence  together  with  an  extraordinary  flood 
caused  injury,  if  such  injury  is  primarily  the  result  of  the  negligence,  the  negli- 
gent person  is  liable.*^     Where  two  have  contributed  to  an  injury  to  land  from 


21.  Forbes  V.  ByHeld  'Woolen  Co.  [Mass.] 
77  N.  E.  51. 

23,  23.  McPherson  v.  Thompson  [Ky.]  89 
S.  W.  195. 

24,  Union  Bag  &  Paper  Co.  v.  Allen  Bros. 
Co.,  107  App.  Div.  529,  95  N.  Y.  S.  214. 

25,  26.  People  v.  B'reeman,  110  App.  Div. 
605,  97  N.  T.  S.  343. 

27.  'Where  a  lease  from  the  state  of  the 
rig-ht  to  use  water  from  a  canal  provided 
that  for  default  in  payment  of  the  rent  for 
one  year  the  lease  could  be  forfeited,  the 
state  could  not  for  many  years  after  a  right 
of  forfeiture  accrued  permit  the  use  of  wa- 
ter as  if  the  right  to  use  it  existed  and  then 
Insist  on  prior  defaults  as  a  forfeiture.  Peo- 
ple V.  Freeman,  110  App.  Div.  605,  97  N.  T.  S. 
343. 

28.  'Where  a  lease  from  the  state  of  the 
right  to  use  water  from  a  canal  provided 
that  for  default  for  one  year  in  the  payment 
of  rent  the  lease  could  be  forfeited  and  the 
state  for  many  years  neglected  to  enforce 
forfeiture,  an  assignee  of  the  lease  is  liable 
for  interest  on  each  payment  as  It  became 
due  only  after  he  commenced  to  use  the  wa- 
ter and  not  from  the  time  of  the  first  default. 

.  People  V.   Freeman,   110  App.   Div.   605,   97  N. 
Y    s    343, 
'39!     See  4  C.  L.  1S56,  n.  50. 

30.  Stoner  v.  Zucker  fCal.]   83  P.  808. 

31.  Negligence  in  the  construction  and 
maintenance  of  irrigation  ditches,  see  ante, 
§  14       See  4  C.  L.  1857.     See,  also,  ante  §§  3,  9. 

32.  'W^ere  water  confined  in  a  reservoir 
escapes  because  of  the  negligent  construction 
or  maintenance  of  such  reservoir,  adjacent 
owners  whose  lands  are  injured  have  a  right 
of  action  for  damages.  Eighter  v.  Jersey 
City  Wate?  Supply  Co.  [N,  J.  Law]  63  A.  6. 


33.  One  who  collects  large  quantities  of 
rain  water  on  his  premises,  and  discharges 
it  on  the  premises  of  another  is  liable  for 
injury  caused.  Evidence  held  for  the  jury 
where  it  was  alleged  that  a  railroad  com- 
pany collected  water  -  in  a  ditch  along  its 
track  from  where  it  flowed  onto  land  of  an- 
other. Toole  V.  Delaware,  L..  &  'W.  B.  Co., 
27  Pa.  Super.  Ct.  577. 

34.  'Where  one  impounds  water  on  an- 
other's land  by  constructing  dams  above  and 
below  it,  damages  may  be  recovered  in  an 
action  at  law.  Nye  v.  Swift  [Mass.]  76  N.  B. 
652. 

35.  One  who  diverts  the  natural  flow  of 
water  to  the  Injury  of  another  notwithstand- 
ing the  land  flooded  may  have  been  subject 
to  overflow  in  times  of  heavy  rains  prior  to 
such  diversion.  City  of  Waukegan  v.  "Weale, 
118  111.  App,  460.  Where  one  constructs  a 
ditch  on  land  title  to  which  is  subsequently 
acquired  by  his  wife  and  diverts  the  waters 
of  a  stream  so  that  in  times  of  freshet  they 
flow  upon  land  not  previously  reached  by 
them,  and  the  wife  after  acquiring  title  does 
nothing  to  remedy  the  trouble,  both  husband 
and  wife  are  liable  for  injuries  caused.  Mil- 
ler V.  McGowan,  29  Pa.  Super.  Ct.  71. 

36.  Toole  V.  Delaware,  I*  c&  'W.  R.  Co., 
27  Pa.  Super.  Ct.  577. 

37.  Keats  v.  Gas  Co.  of  Luzerne  County,  29 
Pa.  Super.  Ct.  480.  'Where  injury  resulted 
from  flooding  alleged  to  be  caused  by  a  dam, 
it  is  proper  to  admit  evidence  of  the  charac- 
ter of  the  flood  as  to  the  amount  of  rainfall 
and  snow,  and  the  temperature  at  the  time 
of  the  flood.  Id.  Where  injuries  to  land  by 
flooding  are  caused  during  an  extraordinary 
flood  by  a  dam  made  by  debris  accumulated 
against   a   gas   pipe,    the   owner   of   the   pipe 
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the  flow  of  water  thereon,  the  tort  of  one  is  no  defense  to  an  action  against  the  other. 
Ordinarily  no  duty  rests  upon  a  municipality  through  whose  boundaries  a  stream 
passes  to  keep  it  iw  a  safe  condition  or  free  from  obstructions  not  of  its  own  causing." 
This  is  so.  though  such  stream  be  used  in  connection  with  the  sewer  system  under 
statutory  authority."    The  owner  of  ,a  building  must  prevent  water  from  the  roof 
thereof  from  falling  on  and  injuring  adjacent  land." 

The  damages  recoverable  are  limited  to  such  as  proximately  results  from  the 
negligent  act  complained  of.*^  The  measure  of  damages  for  temporary  injuries 
caused  by  flooding  is  the  cost  of  restoring  the  land  to  its  former  condition  together 
with  compensation  for  loss  of  its  use,**  and  for  permanent  injury  it  is  the  depre- 
ciation in  the  value  of  the  land.**  The  measure  of  damages  for  the  destruction  of 
springs  is  the  permanent  depreciation  in  the  value  of  the  land.*° 

§  20.  Crimes  and  offenses  relating  to  waters/^ — In  some  states  the  poUntion 
of  streams  is,  by  statute,  made  a  crime.*^ 


Wats,  see  latest  topical  index. 


WEAPONS. 


§  1,  The  Crime  of  Carrying  or  Pointlngr 
Weapons   (1870). 

§  2.  Other  Public  Regulations  Concerning 
IVeapanii  (1877). 


5  3.     Indictment  and  Prosecution   (1877). 
i  4.     Civil    Liability  tor   NegUgent   tJse    of 
Weapons    (1878). 


§  1.  The  crime  of  carrying  or  pointing  weapons.*^ — The  courts  vary  on  the 
power  of  legislatures  to  regulate  or  prohibit  the  carrying  of  arms.*'  It  has,  however, 
been  generally  held,  though  not  without  exception,  that  the  legislatures  can  regulate 
the  mode  of  carrying  deadly  weapons  j^""  and  certainly,  the  right  to  bear  arms  does 


may  show  that  during  extraordinary  floods 
■before  the  pipe  was  placed  across  the  stream 
plaintiff's  land  was  overflowed.     Id. 

38.  Toole  V.  Delaware,  L.  &  W.  R.  Co., 
27  Pa.  Super.  Ct.  577. 

30.  O'Donnell  v.  Syracuse  [N.  T.]  76  N.  B. 
738. 

40.  City  held  not  liable  to  a  property  for 
Injuries  by  flooding  because  of  an  extraordi- 
nary freshet.  O'Donnell  v.  Syracuse  [N.  Y.] 
76  N.  E.  738. 

41.  He  is  liable  where  water  from  the  roof 
falls  against  and  injures  the  wall  of  an  ad- 
jacent building.  Davis  v.  Smith  [N.  C]  53  S. 
B.  745.  One  who  erects  on  his  premises  a 
pumping  plant  and  tanks  causing  water  to 
drip  and  run  onto  adjoining  property  creates 
a  nuisance  and  is  liable  in  damages  for  in- 
jury caused.  Central  Consumers  Co.  v.  Pink- 
ert  [Ky.l  92  S.  W.  957. 

42.  Where  water  of  a  stream  was  unlaw- 
fully diverted  to  the  damage  of  another,  he 
cannot  recover  damages  for  sickness  in  his 
family  resulting  from  the  use  of  well  water 
made  necessary  by  such  diversion.  Wood- 
stock Iron  Works  v.  Stockdale  [Ala.]  39  So. 
335.  Nor  can  he  recover  for  his  own  mental 
distress  caused  by  such  sickness.     Id. 

43.  Keats  V.  Gas  Co.  of  Luzerne  County, 
29  Pa.  Super.  Ct.  480.  Evidence  as  to  what 
it  would  cost  to  repair  the  injury  two  years 
after  the  flood  held  admissible  in  connection 
with  other  evidence.     Id. 


44.  In  trespass  against  a  water  company 
for  damages  for  depreciation  in  the  value  of 
land  caused  by  laying  of  a  permanent  water 
pipe,  the  measure  of  damages  is  the  differ- 
ence in  the  value  of  the  land  before  and 
after  the  pipe  was  laid.  I/inton  v.  Arm- 
strong Water  Co.,  29  Pa.  Super.  Ct.  172. 

45.  Where  a  mining  company  failed  to 
leave  sufficient  support  for  the  surface. 
Kabe  v.  Schoenberger  Coal  Co.  [Pa.]  62  A. 
854.  Where  several  springs  were  destroyed 
and  the  loss  of  one  was  supplied  by  piping 
water  from  another,  the  measure  of  damages 
as  to  such  spring  is  the  cost  of  the  piping. 
Id. 

49.     See  4  C.  L.  1859. 

47.  The  fine  imposed  by  Gen.  Laws  1886, 
c.  118,  §  6,  for  polluting  the  Providence  river 
by  depositing  in  it  material  used  in  the  man- 
ufacture of  gas  may  be  recovered  by  indict- 
ment under  Gen,  Laws  1896,  c.  288,  §  1.  State 
V.  Providence  Gas  Co.  [R.  I.]  61  A.  44.  It  is 
not  necessary  that  the  indictment  allege  the 
ownership  of  the  property  defiled.  Id.  In- 
dictment for  polluting  the  Providence  River 
in  violation  of  Gen.  Laws  1896,  c.  118,  |  6, 
alleging  the  deposit  therein  of  noxious'  sub- 
stances held  not  void  for  Indeflulteness      Id 

48.  See  4  C.  L.  1859. 

49.  City  of  Salina  v.  Blaksley  [Kan.]  83  P 
619. 

50.  City  of  Salina  v.  Blaksley  [Kan.]  83 
P.  619.     An  ordinance  leaving  It  to  the  discre- 
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not  extend  to  every  conceivable  manner  in  which  arms  may  be  borne. °^  The  right 
to  carry  concealed  -weapons  is  completely  denied  and  may  be  entirely  prohibited'*^  on 
the  ground  that  the  habit  of  carrying  concealed  weapons  is  one  of  the  most  fruitful 
sources  of  crime  f^  hence  conferring  authority  to  carry  them  by  legislative  act  upon 
some  persons  is  no  infringement  of  the  rights  of  others  not  so  authorized.'**  Such 
legislation  is  referable  to  the  police  power.^^  The  provision  in  Section  4  of  the 
Bill  of  Eights  "that  the  people  have  the  right  to  bear  arms  for  their  defense  and 
security^'  refers  to  the  people  collectively.""  It  was  intended  to  protect  society  rath- 
er than  the  individual.'*''  It  is  essentially  military  in  its  character,"'  and  the  3nd 
amendment  to  the  Federal  Constitution  is  proof  that  the  right  to  bear  arms  is 
restricted  to  members  of  the  militia,  or  some  other  military  organization.""  In 
states  where  it  is  held  that  a  citizen  has  the  constitutional  right  to  bear  such  arms 
as  are  used  in  civilized  warfare,  it  is  placed  on  the  ground  that  it  was  intended 
that  the  people  should  accustom  themselves  to  arms  so  as  to  be  familiar  with  them 
in  case  of  need  in  times  of  war.°°  This  argument  is  weakened,  however,  by  the 
existence  of  an  organized  state  militia."^  It  follows  that  in  the  absence  of  constitu- 
tional or  statutory  authority,  no  person  has  the  right  to  assume  the  duty  of  protect- 
ing society  by  carrying  weapons.®^  It  is  lawful  to  carry  a  pistol  under  certain  con- 
stitutional** and  statutory  exceptions®*  relating  to  arresting  officers,""  travelers,"® 
persons  in  actual  and  imminent  danger  of  attack,"'  or  authorizing  mere  transporta- 
tion with  no  view  to  its  use."^ 

§  2.     Other  public  regulations  concerning  weapons."' 

§  3.     Indictment  and  prosecution.'"' — ^Whether  a  weapon  is  fired  intention- 


tion  of  the  sheriff  to  grant  or  refuse  permits 
to  carry  concealed  weapons  is  constitutional 
and  valid.  Ex  parte  Luening  [Cal.  App.]  84 
P.  445. 

51.  Ex  parte  Luening  tCal.  App.J  84  P. 
445. 

53.  Ex  parte  Luening  [Cal.  App.]  84  P. 
445.  In  Colorado  concealed  weapons  carried 
by  one  may  be  taken,  confiscated  by  the 
county  and  sold  for  the  benefit  of  the  school 
fund.  The  facts  and  not  the  conviction  work 
the  forfeiture.  One  from  whom  a  concealed 
weapon  is  wrongfully  taken  by  a  sheriff  can 
nevertheless  not  recover  against  the  sheriff, 
where  by  statute  the  fact  of  carrying  con- 
cealed weapons  per  se  works  forfeiture  to 
the  county.  McConathy  v.  Deck  [Colo.]  83 
P.  135.  Carrying  concealed  weapons  an  of- 
fense and  breach  of  the  peace.  Acts  1901,  c. 
4929,  p.  57.  Johnson  V.  State  [Fla.]  40  So. 
678. 

53.  Ex  parte  Luening  [Cal.  App.]  84  P.  446. 
The  purpose  of  Pen.  Code  1895,  I  342,  is  to 
protect  the  public  against  the  danger  arising- 
from  allowing  persons  to  carry  deadly  weap- 
ons to  courts,  election  grounds,  church,  or 
other  public  gathering.  Wynne  v.  State,  123 
Ga.  566,  51  S.  E.  636. 

64,  65.     Ex  parte  Luenlng  [Cal.  App.]  84  P. 

445 

56.  City  of  Salina  v.   Blaksley   [Kan.]    83 

P    619 

57.  City  of  Salina  v.  Blaksley  [Kan.]  83  P. 
619  The  manner  in  which  the  people  shall 
exercise  this  right  to  bear  arms  is  found  In 
Article  8  of  the  Constitution.     Id. 

58.  50,  eo,  61,  62.  City  of  Salina  v.  Blaksley 
(Kan.J  83  P.  619. 

63.     Jordan    v.    State    [Miss.]     39    So.    896. 


The  exception  of  militia  muster  grounds  Is 
for  the  purpose  of  allowing  parades  and 
gatherings  where  troops  necessarily  carry 
deadly  weapons.  Wynne  v.  State,  123  Ga, 
566,  51  S.  E.  636. 

64.  Wynne  v.  State,  123  Ga.  566,  51  S.  B. 
636. 

65.  Sheriffs,  constables,  marshals,  police- 
men, or  other  arresting  officers  or  their 
posses  are  excepted  from  the  operation  of 
laws  prohibiting  the  carrying  of  concealed 
weapons.  Wynne  v.  State,  123  Ga.  666,  61  S. 
B.  636. 

66.  One  who  returning  from  an  alleged 
journey  loiters  at  his  mother-in-law's  In  the 
vicinity  of  his  own  home  for  an  hour  or 
more,  drunk  and  disorderly,  cannot  claim  the 
privilege  of  an  exception  in  the  statutes  per- 
mitting the  carrying  of  concealed  weapons 
while  on  a  journey.  Ackerson  v.  State  [Ark.] 
89  S.  W.  650. 

67.  A  reasonable  apprehension  of  attack 
at  the  time  and  place  of  carrying  the  con- 
cealed weapon  will  either  justify  it  or  miti- 
gate the  offense.  Maxwell  v.  State  [Ala.]  39 
So.  382. 

68.  One  who  was  seen  with  a  pistol  In  his 
hand  while  sitting  in  a  buggy,  which  he  ap- 
peared to  put  In  his  pocket  although  on  a 
subsequent  search  by  officers  no  pistol  could 
be  found,  may  nevertheless  be  found  guilty 
of  carrying  weapons.  Prewitt  v.  State  [Tex. 
Cr.  App.]  92  S.  W.  800.  Carrying  a  pistol  to 
a  shop  to  have  it  repaired  and  returning 
home  with  It  is  not  an  unlawful  carrying. 
Does  not  come  within  Pen.  Code,  art.  338. 
Mangum  v.  State  [Tex.  Cr.  App.]  90  S.  W.  31. 

60.     See  4  C.  L.  1860. 
70.     See  4  C.  L.  1861. 
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ally  or  negligently  is  generally  a  question  for  the  jury."  In  affidavits  and  indict- 
ments, the  statute  should  generally  be  followed  strictly/'  but  it  is  not  a  defect  it 
more  is  stated  than  is  called  for."  Cases  on  questions  of  evidence  will  be  found  m 
the  notes.''*  In  an  action  for  damages  from  injuries  from  the  firing  of  n  weapon, 
counsel  may  not  in  his  address  to  the  jury  refer  to  another  case  where  a  boy  was 
imprisoned  for  the  negligent  firing  of  a  gun.'"'  The  fact  that  a  person  carried  a 
gun  to  a  house  3  or  3  days  before  a  barbecue,  and,  on  the  day,  left  the  crowd  and  re- 
turned to  it  with  his  gun,  would  justify  a  jury  in  finding  that  he  had  brought  a 
deadly  weapon  to  a  public  gathering  contrary  to  statute;"  but  it  has  been  held  that 
coming  into  possession  of  a  deadly  weapon  while  at  a  public  gathering  is  not  the 
same  thing  as  carrying  a  pistol  to  such  a  gathering.''^  Punishment  may  be  by  fine'* 
or  imprisonment,  or  both.^'  An  instruction  that  if  one  carrying  a  pistol  was  not 
on  his  way  home  but  going  about  town  was  guilty  of  violating  the  statutes  in  regard 
to  weapons  is  not  erroneous.*" 

§  4.  Civil  liahility  for  negligent  use  of  weapons. — Whether  a  person  who  fires 
o£E  a  revolver  intentionally  or  negligently  is  liable  for  the  consequences  depends  upon 
the  circumstances  under  which  the  shot  is  fired.*^  In  order  to  recover  for  the 
killing  of  a  child  by  a  deadly  weapon,  it  must  appear  that  the  death  was  caused 
by  wrongful  acf  Gross  neglect  is  necessary  to  establish  a  liability  in  Louisiana.*" 
Probably  no  case  declares  that  where  persons  are  gunning  together  voluntarily  and 
lawfully  each  may  be  held  responsible  for  every  accident  or  mishap.**  Where  several 
jointly  engage  in  an  unlawful  shooting  whereby  a  third  person  is  injured  they  are 
each  liable  without  proof  of  which  one  actually  fired  the  shot.*^ 


71.  Baxter  v.  Krainik  [Wis.]  105  N.  W. 
803. 

72.  The  failure  of  an  affidavit  to  assert 
that  the  carrying  of  concealed  weapons  was 
"unlawfully"  done  was  fatally  defective. 
Jordan  v.  State  [Miss.]  39  So.  895.  Where 
llie  statute  makes  an  exception  in  favor  of 
such  pistols  as  are  used  in  the  army  or  navy, 
an  indictment  is  fatally  defective  which 
charges  the  accused  with  carrying  a  pistol 
not  used  "in  the  army  and  navy  of  the  U.  S." 
State  V.  Ring  [Ark.]   91  S.  W.   11. 

73.  No  objection  to  an  affidavit  that  it  af- 
firms that  the  accused  carried  concealed  weap- 
ons instead  of  merely  asserting  that  the  af- 
fiant believes  that  the  accused  carried  them 
as  provided  by  the  statutes.  Holman  v.  State 
[Ala.]   39  So.  646. 

74.  Where  one  after  getting  a  pistol  in- 
stead of  going  home  goes  to  tlie  house  of  a 
third  person,  creates  a  disturbance,  and 
makes  demonstrations  as  if  to  shoot,  held 
evidence  sufficient  to  sustain  a  conviction  of 
carrying  a  pistol.  Nix  v.  State  [Tex.  Cr. 
App.]  91  S.  W.  592.  Evidence  of  what  be- 
came of  a  pistol,  and  that  witness  had  oppor- 
tunity to  observe  the  accused  day  and  night 
and  that  he  had  no  other  pistol  are  admis- 
sible. Holman  v.  State  [Ala.]  39  So.  646. 
Where  on  a  charge  of  shooting  into  a  dwell- 
ing house,  the  prosecution  has  established 
facts  tending  to  show  that  the  motive  of  the 
accused  in  doing  the  shooting  was  to  get  rid 
of  a  negro  camp  near  the  house,  the  defend- 
ant may  show  that  a  notice  had  been  served 
upon  the  occupant  of  the  house  by  the  white 
people  of  the  neighborhood  that  the  negro 
camp  must  go.  State  v.  Nugent  [La.]  40  So. 
681.     Testimony  that  one  drew  a  six-shooter. 


flourished  it,  said,  "Let's  shoot  'em  up,"  put 
it"  back  into  his  pocket,  walked  off  and  later 
shooting  was  heard  in  the  direction  in  which 
he  had  gone,  is  insufficient  evidence  to  per- 
mit the  case  to  go  to  a  jury  on  the  charge 
of  disturbing  the  peace  of  a  town.  Stanclift 
V.  U.  S.   [C.  C.  A.]    139  F.  806. 

75.  Baxter  v.  Krainik  [Wis.]  105  N.  W. 
803. 

76,  77.  Wynne  v.  State,  123  Ga.  566,  Bl  S. 
E.  636. 

78.  McConathy  v.  Deck  [Colo.]  83  P.  135. 
Although  the  minimum  fine  for  carrying  con- 
cealed weapons  is  $50  under  the  Alabama 
statutes,  in  view  of  mitigating  grounds,  the 
jury  may  fine  him  less.  Maxwell  v.  State 
[Ala.]   39  So.  382. 

79.  McConathy  v.  Deck  [Colo.]  83  P.  135 
A  sentence  of  12  months  in  the  chain  gang 
without  the  alternative  of  paying  a  fine,  for 
carrying  concealed  weapons,  is  not  excessive 
Godwin  v.  State,  123  Ga.'569,  51  S.  B.  598. 

80.  Smith  V.  State  [Tex.  Cr.  App.]  90  S 
W.  170.  ' 

81.  Baxter  v.  Krainik  [Wis.]  105  N  TV 
803. 

82.  Siefker  v.  Paysee  [La.]  40  So.  366. 

83.  Siefker  v.  Paysee  [La.]  40  So  366 
Where  evidence  showed  that  defendant  turn- 
ed away  from  his  companions  to  close  his 
gun  and  one  of  them  ran  in  front  of  it,  where- 
at it  suddenly  exploded,  owing  to  a  defective 
shell,  and  killed  him,  no  actionable  negli- 
gence.    Id. 

84.  Siefker  v.  Paysee  [La.]  40  So.  366. 

85.  Benson  v.  Ross  [Mich.]  13  Det.  Leg-  N 
7,  106  N.  W.  1120.  Three  men  shooting  at  a 
target,  each  liable  for  injury  done  by  negli- 
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A  law  requiring  the  state  weighing  of  gTain  going  into  and  coming  out  of  pub- 
lie  warehouses  does  not  conflict  with  the  Federal  constitution."  The  statute  of  Mis- 
souri providing  for  official  weighing  where  state  grain  inspection  is  established  does 
not  authorize  such  weighing  except  where  the  law  requires  inspection,*'  even  where 
the  state  inspectors  do  inspect  the  gi-ain  by  permission  of  the  board  of  trade/*  and 
official  weighing  of  grain  is,  therefore,  not  authorized  except  as  to  grain  going  in- 
to or  coming  out  of  public  warehouses.'"  The  fact  that  grain  is  required  to  be 
weighed  by  state  weighers  does  not  prohibit  other  persons  interested  from  themselves 
weighing  the  same  grain  where  there  is  no  intrusion  of  the  state  office.''^ 

WHABVES. 


WJ^arves  are  piiilic  and  private.^'^ — The  question  whether  a  wharf  has  been 
dedicated  to  the  public  is  for  the  Jury,''  but  whether  an  ordinance  operates  as  an 
abandonment  of  a  wharf  so  dedicated  is  a  question  of  law  for  the  court.'* 

A  municipality  has  no  power,  in  the  absence  of  a  special  legislative  grant, 
to  release  a  wharf  dedicated  to  public  use.*"^  A  wharf,  although  privately  con- 
structed and  owned,  may  become  so  affected  or  impressed  with  a  public  interest  as 
to  be  subject  to  public  control  and  regulation."' 

Uses  of  public  wharves.^'' — Under  a  statute  authorizing  the  commissioner  of 
docks  to  lease  wharves,  piers,  slips,  etc.,  the  commissioner  is  not  authorized  to  lease 
for  purposes  not  incidental  to  the  use  as  a  wharf.'*  The  state  of  Louisiana  being 
charged  with  the  administration  of  the  banks  of  the  Mississippi  river  and  having 
conferred  on  the  board  of  commissioners  of  New  Orleans  full  administrative  power 
over  the  public  wharves,  the  city  of  JSTew  Orleans  could  not  authorize  the  construc- 
tion of  a  railroad  bed  thereon  without  the  consent  of  the  board." 

Dvty  and  care  respecting  wharf  and  injuries  thereat}"'' — Under  statutes  ia 
some  states  it  is  the  duty  of  the  city  to  keep  public  wharves  in  repair  and  it  is 
liable  if  it  fails  to  do  so.^'^  A  dock  owner  must  exercise  reasonable  diligence  ia 
ascertaining  the  condition  of  the  berths,  and  if  there  is  any  dangerous  obstruction, 
must  remove  it  or  give  due  notice  to  vessels  about  to  enter.^'^    In  an  action  to  re- 


gent shot  of  one  without  proof  of  which  one 
shot.     Id. 

8«.     See  4  C.  L.  1861. 

87.  Nor  with  1%  4,  30,  art.  2,  of  the  state 
constitution.  State  v.  Goffee  [Mo.]  91  S.  W. 
486. 

88.  The  reference  to  §  7655  in  §  7676,  Rev. 
St.  1899,  designates  the  manner  of  appoint- 
ment and  not  the  places  where  weighmasters 
shall  be  appointed.  State  v.  Goffee  [Mo.]  91 
S.   W.   486. 

89.  90.     State  v.  Goffee  [Mo.]   91  S.  W.  486. 
Dl.     It   is  doubtful   whether  quo  warranto 

is  the  proper  remedy  against  persons  who 
themselves  weigh  such  grain  and  refuse  to 
permit  the  state  weighers  from  weighing. 
State  V.  Goffee  [Mo.]  91  S.  W.  486. 

92.  See  4  C.  L.  1862. 

93,  94.  Palen  V.  Ocean  City  [N.  J.  Law] 
62  A.  947. 

85.  P.  L.  1897,  p.  69,  §  48,  par.  1,  authoriz- 
ing the  city  council  to  vacate  "any  street, 
road,    highway    or    alley,"    does    not    confer 


power  to  vacate  a  wharf  dedicated  to  the 
public.  Palen  v.  Ocean  City  [N.  J.  Law]  62 
A.  947. 

96.  Where  wharves  are  constructed  on  the 
bank  of  a  navigable  stream  at  the  termini 
of  public  highways,  for  the  use  of  the  pub- 
lic and  are  the  only  means  of  access  to  the 
river,  although  owned  by  an  individual,  they 
are  subject  to  public  control.  Weems  Steam- 
boat Co.  v.  People's  Steamboat  Co.,  141  F.  454. 

97.  See  4  C.  L.  1862. 

98.  New  York  City  Charter,  §  825,  p.  35S 
(Laws  1901,  p.  346,  c.  466)  as  amended  by 
Laws  1902,  p.  1777,  c.  609.  A  lease  of  a  mar- 
ginal street  for  a  flower  stand  is  void.  Villas 
v.  Peatherson,  94  App.  Div.  259,  87  N.  T.  & 
1094. 

99.  Board  of  Com'rs  for  Port  of  New  Or- 
leans v.  New  Orleans  &  S.  P.  R.  Co.,  112  La. 
1011,  36  So.  837. 

100.  See  4  C.  L.  1863. 

101.  Burns'  Ann.  St.  1901,  §  3541.  City  off 
Jeftersonville  v.  Gray  [Ind.]  74  N.  B.  611. 
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cover  for  the  negligence  of  a  dock  owner,  plaintiff  must  show  by  a  fair  preponder- 
ance of  evidence  that  defendant  was  negligent  and  that  such  negligence  was  the 
approximate  cause  of  the  injury.^"'  Where  both  the  wharfinger  and  the  owner  of 
the  vessel  contribute  to  the  damage,  the  damage  will  be  approximated  in  a  suit  at 
admiralty.^"* 


White-Capping,  see  latest  topical  index. 

wniLS. 


S  1.  RIglit  of  Disposal  and  Contracts  Re- 
lating to  It  (1880). 

§  2,  Testamentary  Capacity,  Fraud  and 
Undue  Influence   (1S84). 

A.  Essentials  to  Capacity   (1884). 

B.  Constituents  of  Fraud  and  Undue  In- 

fluence  (1889). 
§  3.     Tlie  Testamentary  Instrument  or  Act 
(1895). 

A.  Requisites.  Perm,  and  Validity  (1895). 

B.  Execution    of    Will    (1897). 

1.  Mode  of  Execution  (1897). 

2.  Nuncupative      and      Holographic 

Wills    (1901). 

C.  Revocation      .and      Alteration      (1901). 

Revocation  in  General  (1901).  Pre- 
sumption from  Failure  to  Find  Will 
(1903).  By  Subsequent  Will  or  Cod- 
icil   (1903). 

D.  Republication  and  Revival   (1904). 

§  4.  Probating,  Ustablislilng,  and  Record- 
ins  (ino5). 

A.  Place  of  Probate  and  Jurisdiction  and 

Powers  of  Courts   (1905). 

B.  Parties  in  Will  Cases  and  the  Right 

to  Contest  (1906). 

C.  Duty    to    Produce    Will    (1907). 

D.  Probate    and    Procedure    in    General 

(1907). 

E.  Burden  of  Proof  on   the  Whole  Case 

(1909).  Sufficiency  of  Evidence  and 
Shifting  of  Burden   (1910). 

F.  Establishment  of  Lost  Will    (1911). 

G.  Judgments   and    Decrees    (1911). 
H.  Revocation  of  Probate    (1912). 

I.   Suits    to    Contest    (1913). 
J.  Suits  to  Establish    (1914). 
K.  Suits  to  Set  Aside    (1915). 
L.  Appeals    (1915). 
M.  Costs    (1918). 

N.  Recording  Foreign  Wills  (1918). 
S  5.     Interpretation        and        Construction 
(1919). 


A.  General    Rules     (1919).     As    to    Time 

(1923).     Extrinsic  Evidence  (1924). 

B.  Of    Terms    Designating    Property    or 

Funds     (1925). 

C.  Of   Terms    Designating    or  Describing 

Persons  or  Purposes  (1928). 

D.  Of    Terms    Creating,    Defining,    Limit- 

ing, Conditioning,  or  Qualifying  the 
Estates  and  Interests  Created 
(1929).  Particular  Words  and 
Forms  of  Expression  (1929).  Gifts 
by  Implication  (1933).  Quality  of 
Estate,  Whether  Legal  or  Equitable, 
Use,  Trust,  or  Power  (1934).  Es- 
tates or  Interests  Created  (1936). 
"Interest"  and  "Income"  (1941). 
Legacies  (1943).  Annuities  (1943). 
Advancements  (1943).  Support 
(1944).  Release  of  Debts  (1944). 
(Cumulative  Legacies  (1945).  Vest- 
ing (1945).  Perpetuities  (1951). 
Possession  and  Enjoyment  (1952). 
Individual  Rights  in  Gifts  to  Two 
or  More  (1953).  Conditions  (1955). 
Intent  to  Require  Election  (1956). 
Charges,  Exonerations,  and  Funds 
for  Payment  (1957).  Trust  Estates 
and  Interests  (1958).  Powers  of 
Appointment  and  Beneficial  Powers 
of  Sale  (1960).  Lapse,  Failure,  and 
Forfeiture  (1961).  Partial  Invalid- 
ity (1962).  Residuary  Clauses 
(1962).  Substitutions  (1964).  Prop- 
erty not  Effectually  Disposed  of 
(1964). 

B.  Of  Terms  Respecting  Administration, 
Management,  Control,  and  Disposal 
(1965). 

P.  Abatement,  Ademption,  and  Satisfac- 
tion   (1969). 

G.  Proceedings  to  Construe  Wills  (1971). 
§  «.  Validity,  Operation,  and  KSect  in 
General    (1974). 


§  1.  Bight  of  disposal  and  contracts  relating  to  it.^ — All  interests,  legal  or 
equitable,  in  realty  and  personalty,  which,  unless  otherwise  disposed  of,  descend  or 
devolve,  on  the  death  of  testator,  to  his  heirs  or  legal  representatives,  may  be  disposed 
of  by  him  by  will.^    He  cannot,  however,  so  dispose  of  property  which  does  not  belong 


102.  Philadelphia  &  R.  R.  Co.  v.  Walker^ 
139  T.  855. 

103.  New  York,  S.  &  W.  R.  Co.  v.  Roney 
[C.  C.  A.]  138  P.  47. 

104.  New  York,  S.  &  W.  R.  Co.  v.  Roney 
[C.  C.  A.]  138  F.  47.  An  owner  of  a  vessel  was 
not  guilty  of  contributory  negligence  in  rely- 


ing upon  the  assurance  of  the  dockowner 
that  the  water  was  deep  enough  to  admit 
the  boat,  especially  where  Ice  made  it  diffi- 
cult to  take  soundings.  Philadelphia  &  R. 
R.  Co.  V.  Walker,  139  F.  855. 

1.     See   4  C.  L.   1864. 

a.     In  re  Tinney's  Estate,-  99   N.  T.  S.   159. 
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to  him,=  nor  of  property  which  the  law  gives  to  his  widow  on  his  death/  nor  of  the 
proceeds  of  insurance  policies  payable  to  others/  nor  of  his  own  dead  body.' 

Statutes  in  some  states  provide  that  devises  or  bequests  for  religious,  benevolent, 
charitable,  or  scientific  purposes  are  void  in  case  testator  dies  within  a  specified  time 
after  the  execution  of  the  will.'' 

In  Louisiana  one  cannot  by  will  leave  immovables,  nor  movables  in  excess  of  one- 
tenth  part  of  the  whole  value  of  his  estate,  to  one  with  whom  he  has  lived  in  open 
concubinage.* 

In  many  states  a  share  of  the  estate  is  given  to  children  born  after  the  making 
of  the  will  who  are  not  mentioned  or  provided  for  therein."  One  has  the  same  right 
to  disinherit  his  adopted  children  as  his  natural  children.^" 


3.  Where  devisee  took  only  a  life  estate 
in  realty,  one  to  whom  he  contracted  to  de- 
vise his  interest  therein  by  will  took  nothing 
either  under  the  contract  or  the  will  made 
pursuant  thereto.  Hill  v.  Gianelli  [111.]  77 
N.  B.  458. 

4.  See,  also,  Husband  and  Wife,  B  C.  L.. 
1731.  Laws  1899,  c.  4730,  p.  119,  providing 
that  homestead  of  one  dying  and  leaving  no 
children  shall  descend  to  his  widow  and 
shall  not  be  the  subject  of  devise  by  will,  is 
not  in  conflict  with  Const.  1885,  art.  10,  §  4. 
Thomas  v.  Williamson  [Fla.]  4.0  So.  831. 
Husband  cannot  devise  realty  owned  by  him- 
self and  his  wife  as  tenants  by  the  entirety, 
and  it  goes  to  his  wife  regardless  of  any 
attempt  by  him  to  make  a  different  diposi- 
tion  of  it  by  will.  Young  v.  Biehl  [Ind.]  77 
N.  B.  406.  The  widow  cannot  be  deprived 
by  any  direction  of  testator  who  has  re- 
vised his  estate  to  others,  subject  to  her 
dower  rights,  nor  by  any  decree  of  court, 
of  her  right  to  have  dower  assigned,  if  she 
elects  to  exercise  her  rights.  Shipley  v.  Mer- 
cantile Trust  &  Dep.  Co.  [Md.]  62  A.  814.  In 
Ne"W  Jersey  a  married  woman  may  dispose  of 
her  personalty  absolutely  by  will,  even  as 
against  her  husband.  Gen.  St.  Vol.  2,  p.  2014. 
In  re  Folwell's  Bstate  [N.  J.  Err.  &  App.]  62 
A.  414. 

5.  Member  of  fraternal  order  cannot  be- 
queath proceeds  of  insurance  policy,  payable 
to  his  ""Widow  or  other  heirs,"  to  one  to 
whom  he  was  in  form  married  while  he  still 
had  a  lawful  wife  from  whom  he  had  never 
been  divorced,  and  who  survived  him,  though 
by-laws  of  order  provided  that  money 
shall  go  to  "widow,  heirs,  or  other  legal 
representatives."  Tutt  v.  Jackson  [Miss.]  39 
So.  420.  Bequests  of  specific  sums  to  wife 
and  daughter  to  be  paid  out  of  life  insur- 
ance made  payable  to  them  by  the  policy 
held  not  to  create  valid  legacies  payable  out 
of  the  estate,  testator's  intention  being  mere- 
ly to  indicate  his  desire  as  to  how  insur- 
ance should  be  divided  among  beneficiaries 
named  in  policy.  In  re  Tinney's  Bstate,  99 
N.  T.   S.   159. 

e.  There  is  no  property  in  it,  and  it  does 
not  form  a  part  of  his  estate.  Herold  v. 
Herold,  3  Ohio  N.  P.  (  N.  S.)   405. 

7.  Fact  that  Incorporated  institutions, 
which  are  not  sectarian  under  their  charters, 
are  under  the  supervision  and  control  of  the 
Order  of  Jesuits,  does  not  render  them  sec- 
tarian within  Bev.  St.  D.  C.  §  457,  and  Md. 
Bill  of  nights  §  34,  invalidating  gifts  and 
devises  for  certain  purposes  unless  made  at 


least  one  month  before  testator's  death.    Speer 

V.  Colbert,  200  U.  S.  130,  BO  Law.  Ed. ,  afg  24 

App.  D.  C.  187.  Certain  orphan  asylums  Iield  not 
sectarian  institutions.  Id.  Laws  1848,  p.  448, 
c.  319,  §  6,  making  such  gifts  to  corporations 
void  if  testator  dies  within  two  months  after 
execution  of  the  will  applies  only  to  gifts 
to  corporations  organized  under  that  statute. 
In  re  Cooney's  Will,  98  N.  T.  S.  676.  Under 
Act  April  26,  18B5,  §  11  (P.  L.  328)  bequests 
or  devises  in  trust  for  religious  or  charitable 
purposes  are  void  unless  made  at  least  one 
calendar  month  before  the  death  of  testator. 
In  re  Gregg's  Bstate  [Pa.]  62  A.  856.  Statute 
must  be  literally  read  and  strictly  construed. 
Id.  Calendar  month  is  not  one  of  any  given 
number  of  days  throughout  the  entire  year, 
but  varies  in  length  according  to  the  Gre- 
gorian calendar.  Id.  Charitable  bequest  in 
will  executed  Oct.  8,  1899,  between  hours  of  3 
and  B  P.  M.  held  void  "where  testator  died 
Nov.  8,  1899,  between  7  and  8  P.  M.,  a  calen- 
dar month  in  such  case  being  31  full  days. 
Id. 

8.  Civ.  Code  art.  1481.  Succession  of  Jah- 
rans,  114  La.  456,  38  So.  417.  Concubinage 
imports  the  maintenance  of  a  status  resem- 
bling marriage,  mere  illicit  commerce  being 
insufficient.  Id.  Concubinage  must  be  open, 
and  one  maintained  under  the  cloak  of  an  in- 
nocent relation,  and  sought  to  be  kept  secret 
will  not  give  rise  to  the  incapacity  pro- 
nounced by  such  article.  Id.  Will  held 
valid.     Id. 

9.  Ky.  St.  1903,  §  4847,  provides  that  a  will 
made  by  one  having  no  children  living,  but 
"W"ho  dies  leaving  a  child,  "wherein  any  child 
he  might  have  is  not  provided  for  or  men- 
tioned," shall,  except  insofar  as  it  provides 
for  the  payment  of  testator's  debts,  be  con- 
strued as  if  the  devises  and  bequests  therein 
had  been  limited  to  take  effect  in  the  event 
that  the  child  shall  die  under  the  age  of  21, 
unmarried,  and  without  issue.  Logan  v. 
Bean's  Adm'r,  27  Ky.  ,L.  R.  1081,  87  S.  W. 
1110.  This  section  is  to  be  construed  in  con- 
nection with  §§  4842,  4848.  in  regard  to  pre- 
termitted children.  Id.  Where  will  provided 
that,  "if  my  wife  has  any  children  at  my 
death,  I  desire  that  this  will  be  the  same," 
held  that  child  born  after  execution  of  will 
was  "mentioned"  within  the  meaning  of  such 
statute.     Id. 

10.  In  the  absence  of  an  agreement  on  the 
part  of  an  adopting  parent  to  leave  property 
to  his  adopted  child,  the  adoption  does  not 
support  a  claim  beyond  the  statutory  provi- 
sions.    Logan  v.  Lennix   [Tex.  Civ.  App.]    13 
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Tlie  right  to  appoint  testamentary  guardians  for  minor  children  depends  on  the 
statutes  of  the  various  states. ^^ 

The  legatee  or  devisee  must  be  capable  of  talcing  and  holding  the  devise  or  be- 
quest.^* 

Contracts  to  devise  or  lequeath}^ — One  may  make  a  valid  agreement  to  dispose 
of  his  property  in  a  particular  way  by  will,"-*  and  such  contracts  may  be  enforced  in 
equity  after  his  decease  against  his  heirs,  devisees,  or  personal  representatives,^"*  pro- 
vided they  have  all  the  essentials  of  an  ordinary  contract,  are  fair  and  equitable,  and 


Tex.  Ct.  Rep.  572,  88  S.  W.  364.  Sayles  Ann. 
Civ.  St.  1897,  arts.  1,  2,  places  the  adopted 
child  on  same  footing  as  a  legal  heir  in  so  far 
as  adopting  parent's  property  is  concerned, 
and  hence  parent  may  disinherit  him.  Id. 
Instrument  of  adoption  reciting  that  it  was 
executed  in  consideration  of  love  and 
Affection  for  the  child,  and  relinquish- 
ment of  its  possession  and  control  by  its 
parents,  and  providing  that  child  should  have 
all  the  privileges  of  a  legal  heir  of  the  adopt- 
ing parent,  held  not  to  place  child  in  any 
more  advantageous  position  than  such  an 
heir.     Id. 

See,  also.  Adoption  of  Children,  B  C.  L.  41. 

11.  In  the  absence  of  statute  a  mother  of 
minor  children  has  no  right  to  appoint  a 
testamentary  guardian  for  them,  and  a  pro- 
vision of  a  will  attempting  to  do  so  is  a  nul- 
lity. Rev.  St.  1892,  §  2086,  confers  such  pow- 
er on  the  father  alone,  and  mother  has  no 
such  power  or  right  from  the  common  law, 
or  otherwise.  Hernandez  v.  Thomas  [Fla.] 
39  So.  641.  Under  Laws  1896,  c.  272,  p.  215, 
art.  5,  §§  50-64,  a  testator  cannot  appoint 
testamentary  guardians  of  the  persons  or  es- 
tates of  his  minor  children,  and  an  attempt 
to  do  so  is  void.  Kellogg  v.  Burdick,  96  N. 
T.  S.  965. 

12.  See,  also.  Aliens,  5  C.  L.  96;  Charitable 
Gifts,  5  C.  L.  566;  Corporations,  5  C.  1..  764; 
Associations  and  Societies,  5  C.  L.  292.  In 
order  that  a  devise  or  bequest  to  a  corpora- 
tion for  charitable  purposes  may  be  valid, 
the  corporation  must  be  endowed  by  law 
with  capacity  to  receive,  hold,  and  admin- 
ister the  gift.  A  bequest  to  a  corporation, 
organized  for  the  care  of  the  sick,  aged,  in- 
firm, and  poor,  "for  the  benefit  and  use  of  the 
Blessed  Virgin  Mary  Purgatorial  Fund"  of 
the  corporation's  hospital,  held  invalid  as  not  | 
within  the  purposes  of  the  corporation,  there 
being  no  such  fund  existing,  and  the  only 
possible  object  of  such  a  fund  being  the  say- 
ing of  masses  for  the  souls  of  the  dead  in 
purgatory.  Johnston  v.  Sisters  of  the  Poor 
of  St.  Francis,  98  N.  T.  S.  525.  An  unincor- 
porated voluntary  association  or  society  is 
incapable  of  taking  a  direct  devise,  and  this 
rule  is  not  changed  by  Laws  1893,  p.  1748,  c. 
701.  Fralick  v.  Lyford,  107  App.  Div.  543  95 
N.  Y.  S.  433. 

13.  See  4  C.  L.  1866. 

14.  Koslowski  v.  Newman  [Neb.]  105  N. 
W.  295;  Lewallen's  Estate,  27  Pa.  Super.  Ct. 
320.  Contract  to  make  mutual  wills  is  as 
binding  as  any  other  contract.  Wilson  v 
Gordon  [S.  C]  63  S.  B.  79. 

Contract  to  devise  homestead  in  consider- 
ation of  services  rendered  to  decedent  and 
his  wife,  to  which  wife  consents,  is  valid. 
Brandes  v.   Brandes    [Iowa]    105   N.   W.   499. 


Contract  to  devise  land  to  plaintiff's  parents 
at  decedent's  death  in  consideration  of  their 
care  of  him  is  enforceable  after  decedent's 
death,  though  land  is  a  homestead.  Soper  v. 
Galloway  [Iowa]  105  N.  W.  399. 

IS.  Schaadt  v.  Mutual  Life  Ins.  Co.  [Cal. 
App.]  84  P.  249.  Such  a  contract,  upon  per- 
formance by  the  other  party,  is  irrevocable 
and  enforceable  upon  the  death  of  the  prom- 
isor. Koslowski  V.  Newman  [Neb.]  105  N. 
W.  295.  Administrator  is  not  entitled  to  pos- 
session of  personalty  as  against  one  to  whom 
testator  agreed  to  bequeath  it  in  considera- 
tion of  services  which  -were  fully  performed, 
in  the  absence  of  proof  that  there  are  credit- 
ors whose  claims  take  precedence  over  that 
of  defendant.  Id.  Decree  of  distribution  di- 
recting that  fund  bequeathed  by  codicil  be 
turned  over  to  trustee  held  bar  to  suit  by 
plaintiff,  who  "was  a  party  to  the  proceedings, 
for  speciflc  performance  of  contract  between 
himself  and  testator  whereby  latter  agreed 
to  make  no  distinction  between  his  children 
in  his  will.  Phalen  v.  United  States  Trust 
Co.,  100  App.  Div.  264,   91  N.  T.  S.  537. 

NOTE.  Speciflc  performance:  It  seems  to 
be  generally  accepted  that  a  person  may  bind 
himself  by  a  parol  agreement  to  make  a  par- 
ticular disposition  of  his  property,  both  real 
and  personal  by  will  though  as  regards  real- 
ty the  authorities  are  not  harmonious.  John- 
son V.  Hubbell,  10  N.  J.  Eq.  332,  66  Am.  Dec. 
773;  Lamb  v.  Hinman,  46  Mich.  112,  8  N.  W. 
709.  Such  an  agreement  may  be  made  in 
consideration  of  personal  care  and  services 
such  as  are  characteristic  of  the  domestic 
relations.  Leonardson  v.  Hulin,  64  Mich.  1 
31  N.  W.  26;  Laird  v.  Vila,  93  Minn.  45  100 
N.  W.  656,  106  Am.  St.  Rep.  420;  Brown  v 
Sutton,  129  U.  S.  238,  32  Law.  Ed.  664.  The 
remedy  for  a  breach  depends  upon  the  na- 
ture of  the  services.  If  their  value  cannot 
be  estimated,  speciflc  performance  will  be 
decreed,  otherwise  an  action  must  be  brought 
for  damages.  In  many  instances  the  denial 
of  speciflc  performance  would  accomplish  a 
fraud  (Wlnfleld  v.  Bowen,  65  N.  J.  Eq.  636 
56  A.  728;  Grant  v.  Bradstreet,  87  Me.  583  33 
A.  165),  and  equity  will  follow  property 
fraudulently  conveyed  to  a  third  party  (Mc- 
CuHom  V.  Mackrell,  13  S.  D.  262,  83  N  W  255- 
Leonardson  v.  Hulin,  64  Mich.  1,  31  N  w'  26)' 
Speciflc  performance  will  not,  however  be 
decreed  unless  the  complainant  shows  by 
clear  and  convincing  evidence,  a  complete 
contract  properly  executed  on  his  own  part 
(Spencer  V.  Spencer,  26  R.  I.  237,  68  A.  766- 
Stellmacher  v.  Bruder,  89  Minn.  507,  95  N  w' 
324;  Richardson  v.  Orth,  40  Or.  252,  66  P 
925;  Rodman  v.  Rodman,   112  Wis.   378,   88  n! 

Z'ol\^-^°^  "  "  ^"""^  "^""-^  a  hardship  as 
in  case  of  a  promise  to  give  all  one's  prop- 
erty   at    death,    made    before    marriage    and 
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are  definite  and  certain  in  their  terms."  So,  too,  one  rendering  services  under  the 
promise  and  expectation  that  they  will  be  paid  for  by  testamentary  provision  may 
recover  for  the  same  on  a  quantum  meruit  if  no  such  provision  is  made.^'  In  such 
case  plaintiff's  cause  of  action  accrues  on  the  breach  of  the  agreement." 

If  in  parol,  the  proof  of  such  a  contract  must  be  clear  and  convincing,"  the 
burden  of  establishing  it  being  on  the  party  claiming  imder  it.^" 


there  is  a  surviving  wife  without  knowledge 
of  such  promise  (Owens  v.  McNally,  113  Cal. 
444,  45  P.  710,  33  L.  R.  A.  369;  see,  also,  Ma- 
haney  v.  Carr,  175  N.  Y.  454,  67  N.  B.  903).  In 
Rosenwald  v.  Middlebrook,  188  Mo.  58,  86 
S.  W.  200,  the  complainant  failed  in  his 
proof.  The  decision  is  undoubtedly  correct 
both  in  principle  and  on  authority.  Clawson 
V.  Brewer,  67  N.  J.  Eq.  201,  58  A.  598;  Scit- 
man  v.  Seitman,  204  111.  504.  68  N.  E.  461; 
Briles  v.  Goodrich,  116  Iowa,  517,  90  N.  W. 
354. — 3    Mich.    L.    K.    665. 

18.  Must  be  definite  and  certain,  it  must 
have  the  essentials  of  a  contract,  must  be 
clearly  established,  and  must  be  fair  and 
equitable.  Pattat  v.  Pattat,  93  App.  Div.  102, 
87  N.  Y.  S.  140. 

Mnst  be  a  sufficient  eoiiHfideratlozi :  Under 
Civ.  Code  1605,  a  benefit  conferred  to  which 
promisor  is  already  entitled  is  not  a  suffi- 
cient consideration  to  support  a  promise,  and 
hence  fact  that  wife  had  possession  of,  and 
paid  premiums  on  insurance  policy  on  life  of 
husband  out  of  her  separate  estate,  and  de- 
livered it  to  him  to  enable  him  to  have  it 
changed  into  a  paid  up  policy,  constituted  no 
consideration  for  his  promise  to  dispose  of 
the  proceeds  thereof  by  will  in  a  certain  man- 
ner in  the  absence  of  anything  to  show  that 
she  had  a  right  to  possession  of  the  policy 
or  was  bound  to  pay  premiums,  or  that  she 
paid  them  on  the  faith  of  such  promise. 
Schaadt  v.  Mutual  Life  Ins.  Co.  [Cal.  App.] 
84  P.  249.  Specific  performance  will  not  be 
denied  because  of  the  event  that  a  relatively 
small  consideration  passed.  Warner  v.  Mar- 
shall [Ind.]  75  N.  B.  582.  Like  other  enforce- 
able contracts  it  must  be  founded  upon  a. 
sufficient  consideration.  Promise  by  a  father 
to  give  to  his  children  at  his  death  all  prop- 
erty acquired  by  them  from  their  mother 
held  based  on  a  sufficient  consideration. 
Lewallen's  Estate,  27  Pa.  Super.  Ct.  320. 

A  contract  to  make  mutual  Trills,  the  one 
being  the  consideration  for  the  other,  must 
be  definite  and  certain  and  must  be  estab- 
lished by  clear  and  convincing  evidence  in 
order  to  be  enforceable.  Wilson  v.  Gordon 
[S.  C]   53  S.  B.  79. 

17.  In  re  Punk's  Estate,  98  N.  Y.  S.  934. 
W^here  deceased  agreed  to  compensate  claim- 
ant for  services  by  leaving  him  a  stock  of 
goods  but  failed  to  do  so.  Shane  v.  Shear- 
smith's  Estate  [Mich.]  100  N.  W.  123.  Though 
contract  is  void  under  statute  of  frauds. 
Raycraft  v.  Johnston  [Tex.  Civ.  App.]  93  S. 
W.  237. 

18.  The  statute  of  limitations  does  not 
begin  to  run  until  the  death  of  the  deceased 
notwithstanding  fact  that  services  ceased 
before  that  time.  In  re  Funk's  Estate,  98 
N.  Y.  S.  934.  On  promisor's  death  without 
performance.  Raycraft  v.  Johnston  [Tex. 
Civ.  App.]  93  S.  W.  237.  If  person  rendering 
services  could  abandon  contract  at  any  time 
and  recover  on  quantum  meruit,  she  was  not 


obliged  to  pursue  such  a  course,  and  where 
she  continued  to  perform  until  promisor's 
death,  hsr  cause  of  action  did  not  accrue  un- 
til then.     Id. 

19.  Rosenwald  v.  Middlebrook,  188  Mo.  58, 
86  S.  W.  200.  Proof  of  contract  to  reim- 
burse one  by  will  for  expenses  incurred  on 
trips  taken  as  decedent's  companion  will  be 
closely  scrutinized  and  will  only  be  sus- 
tained by  strongest  evidence.  Apollonio  v. 
Langley.  106  App.  Div.  40,  94  N.  Y.  S.  274. 
Evidence  should  be  given  or  corroT)orated  in 
all  substantial  particulars  by  disinterested 
witnesses.  Id.  Loose  declarations  made  to 
outside  parties,  indefinite  understandings, 
suggested  gratuities,  anticipated  benefac- 
tions, and  testamentary  Intentions  not  car- 
ried out  are  insufficient  to  establish  contract 
to  pay  for  services  at  death,  or  to  provide  for 
compensation  by  legacy.  Grossman  v.  Thun- 
der, 212  Pa.  274,  61  A.  904. 

E^vldence  sufficient  to  shovr  contract.  In  re 
Funk's  Estate,  98  N.  Y.  S.  934.  That  land 
was  to  go  to  plaintiff's  parents  at  decedent's 
death  in  consideration  of  their  care  of  him 
during  his  lifetime.  Soper  v.  Galloway 
[Iowa]  105  N.  W.  399.  Between  decedent  and 
his  wife  and  their  daughter  to  devise  land 
to  latter  in  consideration  for  services  ren- 
dered. Brandes  v.  Brandes  [Iowa]  105  N.  W. 
499.  To  compensate  claimant  for  services  by 
leaving  him  stock  of  goods.  Shane  v.  Shear- 
smith's  Estate  [Mich.]  100  N.  W,  123.  That 
niece  was  to  receive  compensation  for  her 
services,  and  she  was  not  bound  to  wait  until 
defendant's  death  and  then  sue  for  wages 
only  in  case  she  was  not  provided  for  by  his 
will.  Einolf  v.  Thompson  [Minn.]  103  N.  W. 
1026. 

Elvldence  held  Insufficient  to  slioTV  contract. 
Rosenwald  v.  Middlebrook,  188  Mo.  58,  86  S. 
W.  200;  Haberman  v.  Kaufer  [N.  J.  Eq.]  61  A. 
976;  Grossman  v.  Thunder,  212  Pa.  274,  61  A. 
904;  Murphy  v.  Murphy,  24  Pa.  Super.  Ct,  547; 
Apollonio  V.  Langley,  106  App.  Div.  40,  94  N. 
Y.  S.  274.  In  any  event  plaintiff  was  not  en- 
titled to  recover  for  clothing  purchased  by 
her  under  contract  to  reimburse  her  for  ex- 
penses of  journey.  Id.  To  "will  property  to 
defendant  in  consideration  of  services.  Pat- 
tat V.  Pattat,  93  App.  Div.  102,  87  N.  Y.  S.  140. 
To  leave  property  to  adopted  child.  Logan  v. 
Lennix  [Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  572. 
88  S.  W.  364.  Evidence  that  testator  had 
merely  remarked  that  he  would  remember 
certain  devisees,  but  which  failed  to  indicate 
how,  or  the  particular  consideration  for 
which  this  was  to  be  done,  held  insufficient 
to  show  that  devises  to  them  were  in  pursu- 
ance of  a  contract  so  as  to  entitle  them  to 
have  widow's  dower  set  apart  from  other 
property.  Brandes  v.  Brandes  [Iowa]  105  N. 
W.  499. 

Contract  to  malce  nintnal  wills  I  An  agree- 
ment to  make  mutual  wills  devising  realty 
may  be  shown  by  parol,  where  the  wills  were 
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If  within  the  statute  of  frauds,  the  contract  must  be  in  writing,  or  must  have 
been  partly  performed.^'- 

As  in  the  case  of  other  contracts,  plaintiff  must  show  performance  on  his  part, 
or  that  he  was  prevented  from  performing  by  the  other  party. ^^ 

§  2.  Testamentary  capacity,  fraud  and  undue  influence.  A.  Essentials  to 
capacity.^^ — In  order  to  have  testamentary  capacity  the  testator  must  have  sufficient 
mind  and  memory  to  intelligently  understand  the  nature  of  the  business  in  which  he 
is  engaged,  to  comprehend  generally  the  nature  and  extent  of  the  property  constitut- 
ing his  estate  and  which  he  intends  to  dispose  of,  and  to  recollect  the  objects  of  his 
bounty.^*     Capacity  to  contract^''  or  for  ordinary  business  is  not  the  test.'"' 


a.ctually  made  and  the  party  who  undertoofc 
to  revoke  after  the  death  of  the  other  had 
received  the  full  benefit  of  the  provisions  of 
the  latter's  will.  VP^ilson  v.  Gordon  [S.  C] 
B3  S.  E.  79.  Evidence  held  insufficient  to 
show  that  wills  made  by  two  sisters,  where- 
by each  g-ave  her  property  absolutely  to  the 
other  with  an  alternative  devise  in  case  the 
devisee  died  during  testatrix's  lifetime,  were 
mutual  wills,  made  pursuant  to  a  binding 
contract,  and  surviving*  sister  had  right  to 
destroy  her  own  will  after  accepting  benefits 
under  that  of  her  sister.  Id.  On  issue  of  an 
agreement  to  make  mutual  wills  evidence  of 
one  of  the  parties,  since  deceased,  given  In 
probate  court  in  establishing  the  will  of  the 
other  is  admissible  as  a  declaration  against 
her  right  to  revoke  her  will.  Id.  Under  rule 
that  declarations  in  one's  favor  are  admis- 
sible on  cross-examination  "when  part  of  a 
conversation  Is  brought  out  in  chief,  where 
witness  testified  that  one  of  the  parties  to 
an  alleged  contract  to  make  mutual  wills  had 
told  her  that  she  had  burned  her  will,  held 
proper  for  her  to  state  on  cross-examination 
that  she  had  told  her  In  the  same  conversa- 
tion that  she  had  notified  the  other  party  to 
the  contract  of  that  fact.  Id.  Jjittle  if  any 
consideration  should  be  given  to  the  testi- 
mony of  those  claiming  the  benefit  of  such  a 
contract.     Id. 

20.  One  seeking  to  compel  legatees  to  re- 
lease charge  of  legacies  on  building  which  he 
claims  testator  agreed  to  leave  him  in  fee, 
free  from  incumbrances,  in  consideration  of 
services,  has  burden  of  proving  that  contract 
was  made  and  was  obligatory  on  him  as  well 
as  on  decedent.  Haberman  v.  Kaufer  [N.  J. 
Eq.]  61  A.  976. 

21.  Lewallen's  Estate,  27  Pa.  Super.  Ct. 
320.  An  indivisible  oral  contract  to  devise 
realty  and  bequeath  personalty  is  void  under 
the  statute  of  frauds.  Dixon  v.  Sheridan,  125 
Wis.  60,  103  N.  W.  239.  Evidence  held  insuf- 
ficient to  show  an  independent  agreement 
presently  transferring  the  personalty.     Id. 

Part  performance:  Oral  contract  betTveen 
ow^ner  of  land  whereby  it  was  to  belong  to 
third  persons  at  his  death  in  consideration  of 
their  caring  for  him  during  life,  held  not  void 
under  statute  of  frauds,  where  they  fully 
performed.  Soper  v.  Galloway  [Iowa]  105  N. 
"W.  399.  One  who  has  performed  services  on 
faith  of  promise  may  recover  their  reason- 
able value  though  contract  is  void.  Ray- 
craft  V.  Johnston  [Tex.  Civ.  App.]  93  S.  W. 
237. 

23.  Daughter  held  entitled  to  land  where 
she  performed  as  far  as  possible  and  until 
deceased  refused  to  receive  further  perform- 


ance, and  was  at  all  times  ready  and  willing 
to  perform.  Brandes  v.  Brandes  [Iowa]  105 
N.  "W.  499.  Where  plaintiffs'  parents  entered 
into  contract  with  decedent  whereby  they 
were  to  have  his  land  in  consideration  of  car- 
ing for  him  during  his  lifetime  and  fully  per- 
formed same  until  their  death,  and  thereafter 
plaintifts  continued  performance  with  de- 
cedent's acquiescence,  held  that  they  were 
entitled  to  the  land  on  his  death.  Soper  v. 
Galloway  [Iowa]  105  N.  W.  399.  Contract  of 
child  to  remain  with  and  work  for  father 
during  his  lifetime  in  consideration  of  his 
willing  her  one-fourth  of  his  property  held 
to  require  her  to  remain  with  him  until  his 
death,  unless  prevented  by  him.  Tussey  v. 
Owen  [N.  C]  52  S.  B.  12S.  Contract  held  en- 
tire and  indivisible  so  as  to  prevent  recovery 
on  Implied  contract  for  partial  performance. 
Id.  Evidence  held  insufficient  to  show  that 
daughter  was  prevented  from  performing  by 
her  father.     Id. 

23.  See  4  C.  L.  1S68. 

24.  May  make  valid  will  If  he  knows  his 
property  and  the  manner  in  which  it  is  in- 
vested, and  his  relatives  who  are  the  objects 
of  his  bounty.  In  re  Dole's  Estate,  147  Cal. 
188,  81  P.  534.  The  fundamental  test  is 
whether  testator's  mind  and  memory,  were 
sound  enough  to  enable  him  to  know  and 
understand  the  business  In  which  he  was 
engaged  when  he  executed  the  instrument 
claimed  to  be  his  will.  In  re  Nichols  [Conn.] 
62  A.  610.  Instruction  requiring  testatrix  to 
know  what  she  was  doing,  the  nature  of  her 
business,  the  nature  and  condition  of  her 
property,  and  to  appreciate  who  were  or 
should  be  the  natural  objects  of  her  bounty, 
and  her  relations  to  them,  and  the  manner  in 
which  she  wished  to  distribute  it,  and  the 
scope  of  the  provisions  of  the  will  held  er- 
roneous as  imposing  too  severe  a  test.  Ha- 
vens v.  Mason  [Conn.]  62  A.  615.  Testator 
has  capacity  if  his  mind  and  memory  are 
sufficiently  sound  to  enable  him  to  intelli- 
gently understand  the  business  in  which  he 
is  engaged  when  he  executes  the  will  Todd 
V.    Todd    [111.]    77   N.    E.    680.     Ability    to   act 

rationally    in   the    ordinary   affairs    of   life" 
properly  erased   from   charge   and   ability  to 

comprehend  disposition  he  was  making" 
substituted.  Johnson  v.  Farrell,  215  111.  542 
74  N.  B.  760.  Instruction  in  action  to  contest 
that  Jury  might  find  testator  competent  if 
they  should  find  among  other  things  "that  he 
had  the  capacity  to  know  what  he  was  doing 
and  the  effect  of  what  he  was  doing."  ap- 
proved. Swygart  v.  Willard  [Ind.]  76'  N.  E. 
755.  Instruction  defining  unsoundness  of 
mind  and  monomania  held  proper.     Id.     in- 
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Capacity  depends  upon  the  condition  of  testator's  mind  when  the  will  was 
made."  Mere  feebleness  of  mind  or  body,^*  old  age/"  personal  eccentricities/"  the 
fact  that  testator  was  insane  long  prior  to  making  his  will  and  again  became  so  long 
after  maldng  it,"  or  that  he  had  previously  suffered  from  melancholia/^  or  neuras- 
thenia/' or  delusions/*  or  that  he  committed  suicide/^  or  that  he  had  previously 


struction  that  testator  was  required  to  pos- 
sess mind  and  memory  enougli  to  know  and 
grasp  at  the  one  time  while  making  his  will, 
the  extent  and  value  of  his  property,  etc.,  ap- 
proved. Id.  Test  is  did  he  have  sufficient 
active  memory  to  collect  in  his  mind  and 
comprehend,  without  prompting,  the  condi- 
tion of  his  property,  his  relations  to  persons 
■who  might  properly  be  his  beneflciarieB,  and 
the  scope  and  bearing  of  his  will,  and  to 
hold  these  things  in  his  mind  a  sufHcient 
length  of  time  to  perceive  their  obvious  rela- 
tions to  each  other,  and  be  able  to  form  some 
rational  judgment  in  relation  to  them.  In 
re  Brannan's  Estate  [Minn.]  107  N.  W.  141. 
Must  have  sufHcient  understanding  to  com- 
prehend the  nature  of  the  transaction  in 
which  he  Is  engaged,  the  nature  and  ex- 
tent of  his  property,  and  to  whom  he  desires 
to  give  it  and  is  giving  It,  without  the  aid 
of  any  other  person.  Sayre  v.  Trustees  of 
Princeton  University  [Mo.]  90  S.  V7.  787.  In- 
struction approved.  King  v.  Gilson,  191  Mo. 
307,  90  S.  W.  367.  Must  have  sufficient  un- 
derstanding and  intelligence  to  transact  his 
ordinary  business  affairs,  and  to  understand 
the  nature  and  character  of  his  property,  and 
the  persons  to  whom  he  is  giving  it.  Rob- 
erts V.  Bartlett,  190  Mo.  680,  89  S.  W.  858. 
Where  testator,  though  aged  and  infirm,  un- 
derstands the  nature  of  the  act  he  is  per- 
forming, knows  and  can  retain  in  mind  the 
amount  and  character  of  his  property,  and 
who  are  or  should  be  the  objects  of  his  boun- 
ty, and  has  a  full  understanding  of  the 
persons  to  whom  and  the  purposes  for  which 
his  devises  and  bequests  are  made,  he  is  com- 
petent. In  re  Nelson's  Estate  [Neb.]  106  N. 
"W.  326.  Has  sufHcient  capacity  where  he 
thoroughly  understands  the  character  of  his 
property,  remembers  those  who  would  nat- 
urally be  the  objects  of  his  bounty,  and  is 
able  to  discriminate  between  them.  Finding 
that  testatrix  had  capacity  held  proper. 
Barker  v.  Streuli  [N.  J.  Eq.]  61  A.  408.  It  is 
not  necessary  that  testator  should  be  pos- 
sessed of  his  maximum  strength  of  mind,  or 
the  degree  of  mental  strength  necessary  to 
make  a  contract;  but  he  should  be  able  to 
remember  his  property,  and  the  proper  ob- 
jects of  his  bounty,  and  to  make  a  testa- 
mentary disposition  of  his  property  without 
■suggestion.  Moore  v.  Caldwell,  6  Ohio  C.  C. 
(N.  S.)  484.  If  testator  understands  what  he 
is  doing  at  the  time  he  executes  the  will, 
and  has  full  knowledge  of  his  property  and 
how  he  wishes  to  dispose  of  it  among  those 
entitled  to  his  bounty,  he  has  sufHcient  capac- 
ity, notwithstanding  his'  old  age,  sickness, 
debility  of  body,  or  extreme  distress.  In  re 
Buren's  Will  [Or.]  83  P.  530. 

25.  Stametz  v.  Mitchenor  [Ind.]  75  N.  E. 
579  One  may  be  capable  of  making  a  will, 
though  Incapable  of  making  a  contract  or 
managing  an  estate.  Boberts  v.  Bartlett,  190 
Mo.  680,  89  S.  W.  858. 

2«.  Disposing  capacity  is  test.  Johnson 
V.  Farrell.  215  111.  642,  74  N.  E.  760. 


27.  Threlkeld  v.  Bond  [Ky.]  92  S.  W.  606. 

28.  Physical  decrepitude  and  bad  eyesight 
and  the  opinions  of  witnesses  that  testator 
"was  of  unsound  mind  do  not  overcome  the 
fact  that  he  was  able  to  properly  transact 
ordinary  business.  Graham  v.  Deuterman, 
217  111.  235,  75  N.  E.  480.  Extreme  bodily 
weakness  will  not  alone  invalidate  the  will. 
Masseth  v.  Masseth  [Pa.]  62  A.  1076.  F'aet 
that  testator  was  always  of  w^eak  intellect 
furnishes  no  legal  reason  why  he  might  not 
have  had  sufficient  mental  capacity  to  exe- 
cute the  will.  Fact  that  he  never  fully  un- 
derstood family  settlement,  etc.  In  re  Nich- 
ols [Conn.]  62  A.  610.  Derangement  of  men- 
tal faculties  does  not  incapacitate  one  from 
making  a  will  if  It  does  not  render  him  un- 
able to '  transact  his  ordinary  business,  and 
incapable  of  understanding  the  extent  of  his 
property,  and  oT  appreciating  the  natural  ob- 
jects of  his  bounty.  Sayre  v.  Trustees  of 
Princeton  University  [Mo.]  90  S.  W.  787. 
Mere  defect  of  memory  insufHcient  to  show 
incapacity.  Instruction  approved.  King  v. 
Gilson,  191  Mo.  307,  90  S.  W.  367.  Evidence 
that  testator  took  medicine  for  insomnia,  and 
that  he  was  mentally  distressed  by  the  Idea 
that  his  mother's  death  was  caused  by  her 
care  of  him,  held'  not  to  tend  to  show  inca- 
pacity. Boche  V.  Nason  [N.  T.]  77  N.  E.  1007, 
afg.    105   App.   Div.    256,   93  N.   T.   S.   565. 

29.  Old  age  alone  is  Insufficient  to  inval- 
idate the  will.  In  re  Dole's  Estate,  147  Cal. 
188,  81  P.  534.  That  testatrix  was  96  raises 
no  presumption  of  incapacity.  In  re  BroTir- 
er's  Will,  98  N.  Y.  S.  438. 

30.  Fact  that  testator  preferred  to  stay  by 
himself,  "seemed  to  be  thinking  or  studying," 
or  "talking  to  himself,"  etc.,  held  of  no  pro- 
bative force.  Sayre  v.  Trustees  of  Princeton 
University  [Mo.]  90  S.  W.  787. 

31.  Pact  that  he  was  insane  prior  to  1869 
and  again  became  so  after  appointment  for 
conservator  for  him  in  1903  held  not  to  pre-  . 
vent   finding  that  he  had   sufHcient  capacity 
in  1890.     In  re  Nichols  [Conn.]  62  A.  610. 

32.  Fact  that  testator  had  melancholia  20 
years  before  he  executed  will  held  of  no 
probative  force  where  it  was  due  to  over- 
work, and  was  shown  to  have  been  cured  and 
never  to  have  reappeared.  Sayre  v.  Trustees 
of  Princeton  University  [Mo.]  90  S.  W.  787. 

33.  Fact  that  testator  suffered  from  neu- 
rasthenia when  in  sanitarium  before  will  was 
executed  held  not  to  show  lack  of  capacity 
where  he  never  manifested  any  serious 
symptom  of  that  affection  after  his  discharge. 
Roche  V.  Nason  [N.  T.]  77  N.  E.  1007,  afg.  105 
App.  Div.  256,  93  N.  T.  S.  565. 

34.  Where  will  was  executed  in  1899,  evi- 
dence that  testator  was  ill  in  1890  and  then 
had  delusions  held  inadmissible,  it  appearing 
that  he  recovered  from  such  illness  and 
thereafter  attended  to  business  as  usual. 
Hibbard  v.  Baker  [Mich.]  12  Det.  Leg.  N.  384, 
104  N.  W.  399. 

3.5.  Tlie  mere  fact  that  one  commits  sui- 
cide does  not  of  itself  warrant  the  deduction 
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committed  crimes,'^  or  that  the  will  is  unfair  to  his  relatives,"  or  contains  expres- 
sions which  can  only  be  understood  by  one  familiar  with  a  law  to  which  it  refers, 
where  testator  executed  it  in  reliance  on  the  assurance  of  counsel  that  it  conformed 
to  the  instructions  given,'^  do  not  of  themselves  necessarily  show  lack  of  capacity. 

A  will  is  invalid  if  at  the  time  of  its  execution  testator  is  suffering  from  an  in- 
sane delusion,^^  or  from  monomania  which  prompts  his  action  and  affects  his  purpose 
and  object  in  making  a  will.*" 

Primarily  every  person  is  presumed  sane  until  the  contrary  is  proved.*'^  When 
unsoundness  of  mind  is  shown  to  exist  and  to  be  settled,  a  presumption  then  arises  in 
favor  of  its  continued  existence.*^    Thus  one  Who  has  been  adjudged  insane  and 


that  his  mind  "was  unsound  at  the  time,  or 
prior  thereto,  or  tliat  he  lacked  testamentary 
capacity.  Roche  v.  Nason  [N.  T.]  77  N.  B. 
1007,  afg-.  105  App.  Div.  256,  93  N.  T.  S.  566. 
Nor  does  it  raise  an  inference  of  insanity. 
Id. 

36.  Petty  tliefts  many  years  before  do  not 
tend  to  prove  incapacity.  Graham  v.  Deu- 
terman,  217  111.  235,  75  N.  B.  480. 

37.  The  fact  that  testator  gave  the  bulk 
of  his  estate  to  the  university  from  which  he 
graduated  is  no  evidence  of  insanity.  Sayre 
V.  Trustees  of  Princeton  University  [Mo.] 
90  S.  W.  787.  On  the  issue  of  capacity,  the 
fact  that  the  will  is  unfair  to  testator's  rel- 
atives may  be  taken  into  consideration. 
Roberts  v.  Bartlett,  190  Mo.  680,  89  S.  W.  858. 
Capacity  not  determined  by  whether  or  not  he 
dealt  justly  under  the  circumstances  with 
his  relations.  In  re  Sherwood's  Will  [Wis.] 
105  N.  W.   796. 

38.  Does  not  tend  to  show  unsoundness  of 
mind.  Instruction  that  if  terms  of  will  -were 
so  indefinite  that  ordinary  persons  would  not 
know  what  they  meant,  fact  that  testator 
executed  it  was  evidence  that  she  was  of  un- 
sound mind,  held  erroneous.  Havens  v.  Ma- 
son [Conn.]  62  A.  615. 

30.  Under  evidence  and  issues  held  t^at 
court  should  have  instructed  that  if  deceased, 
at  the  time  of  executing  the  "will,  was  under 
an  insane  delusion  that  his  brother  had 
grossly  "wronged  him  in  business  transac- 
tions and  was  of  unsound  mind  on  this  sub- 
ject, and  by  reason  of  such  unsoundness  of 
mind  made  a  different  disposition  of  his  prop- 
erty than  he  otherwise  would  have  done,  the 
will  was  invalid,  though  he  was  sane  on 
other  subjects,  but  that  to  invalidate  will  on 
that  ground  deceased  must  not  only  have 
been  mistaken,  but  must  have  been  insane 
on  the  subject,  and  the  will  must  have  been 
induced  by  such  insanity.  Lancaster  v.  Lan- 
caster's Bx'r,  27  Ky.  L.  R.  1127,  87  S.  W.  1137. 
Where  there  was  evidence  that  testator 
thought  that  brother  whom  he  disinherited 
had  injured  him  in  the  matter  of  a  deceased 
brother's  property,  and  it  was  the  theory  of 
contestant  that  the  disinherited  brother  was 
the  benefactor  of  his  brothers,  and  that  tes- 
tator was  acting  under  an  insane  delusion, 
held  that  testimony  whether  administration 
bad  been  granted  on  the  estate  of  the  de- 
ceased brother,  whether  he  had  been  as- 
sessed with  any  property,  and  whether  a 
power  of  attorney  from  contestant  to  testator 
and  his  brother  had  been  revoked,  was  ad- 
missible. Id.  Where  there  was  evidence 
that  testator  had  been  offended  by  what  his 


brother,  whom  it  was  alleged  that  he  had 
disinherited  because  of  an  Insane  delusion 
that  he  had  wronged  him,  had  testified  to  in 
bankruptcy  proceedings  on  subject  of  testa- 
tor's capacity,  held  that  contestant  should 
have  been  permitted  to  state  what  he  had 
testified  and  that  testator  had  testified  to 
the  same  thing.  Id.  No  belief  that  has  any 
evidence  for  its  basis  is  in  law  an  insane  de- 
lusion. Belief  that  he  had  appendicitis  held 
not  an  insane  delusion,  "where  some  of  the 
physicians  whom  he  consulted  believed  he 
had  that  disease  and  he  was  finally  operated 
on  for  it,  though  he  did  not  have  it.  Sayre 
V.  Trustees  of  Princeton  University  [Mo.]  90 
S.  W.  787.  A  delusion  on  the  part  of  a  testa- 
tor does  not  constitute  mental  incapacity 
unless  it  is  an  insane  delusion,  and  in  de- 
termining whether  a  testator  was  suffering 
from  such  a  delusion  at  the  time  he  made  his 
will,  the  testimony  offered  on  the  subject 
should  be  considered  by  the  jury,  that  of  ex- 
perts not  being  allowed  to  outweigh  abso- 
lutely that  of  laymen  who  had  known  the 
testator  for  years,  and  had  business  trans- 
actions with  him,  and  frequently  met  and 
conversed  with  him.  Moore  v.  Caldwell,  6 
Ohio  C.  C.  (N.  S.)  484.  The  fact  that  testator 
was  subject  to  delusions  due  to  the  habit  of 
taking  narcotics  for  the  relief  of  pain  ts 
properly  disregarded,  where  it  appears  that 
they  were  not  continuous,  and  did  not  affect 
his  mind  as  to  matters  involved  in  the  mak- 
ing of  the  will.  In  re  Masseth's  Estate  fPa  1 
62  A.  640.  '"* 

40.  Instruction  approved.  Swygart  v 
Willard  [Ind.]  76  N.  B.  755. 

41.  In  re  Glass'  Bstate,  127  Iowa,  646,  103 
N.  W.  1013.  All  persons  are  presumed  to  bo 
of  sound  mind  until  the  contrary  is  proved 
Todd  V.  Todd  [111.]  77  N.  B.  680.  Under  Illi- 
nois statute  validity  of  will  cannot  rest  on 
that  pre.'jumptlon  alone  but  must  be  accom- 
panied by  proof  of  capacity.  Id.  The  law 
does  not  presume  incapacity.  Threlkeld  v 
Bond  [Ky.]   92  S.  W.  606. 

43.  Jury  must  find  a  continued  and  settled 
mental  unsoundness  before  indulging  in  this 
presumption.  In  re  Glass'  Estate,  127  Iowa 
646,  103  N.  W.  1013.  Instruction  that  if  de- 
ceased was  afflicted  with  senile  dementia  af- 
fecting his  capacity  to  make  a  will  pre- 
sumption would  be  that  it  continued  up  to 
the  time  that  will  was  made,  and  burden 
would  then  be  on  proponents  to  show  Us 
execution  during  lucid  interval  held  erron- 
eous, there  being  evidence  tending  to  show 
that  senile  dementia  was  not  necessarily  a 
settled  condition  of  the  mind  rendering  !»•? 
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placed  under  guardianship  as  such  is  prima  facie  incapable  of  making  a  will  until 
such  judgment  is  superseded.*^  But  a  will  made  by  one  mentally  imsound  during 
a  lucid  interval  and  when  he  has  the  power  of  intelligent  comprehension  is  valid.** 
The  burden  of  proving  capacity  in  such  case  is,  however,  on  the  proponent.*" 

The  condition  of  testator's  mind  before  and  after  the  execution  of  the  will,*'  the 
mental  condition  of  his  blood  relations  in  the  ancestral  line,*^  his  physical  condition 
after  the  execution  of  the  will,  when  it  tends  to  show  his  condition  at  the  time  of 
such  execution,**  the  fact  that  he  used  intoxicants  to  excess,*"  and  facts  tending  to 
show  the  reasonableness  of  the  will,""  may  be  shown.  The  admissions  of  one  legatee 
as  to  incapacity  are  not  binding  on  the  others,  and  hence  are  inadmissible."' 

The  ordinary  rules  as  to  the  admission  of  expert  testimony  apply/^  the  value  and 
bearing  of  such  evidence  being  for  the  jury."^ 


tator    incapable    of    intelligently    executing 
■will.     Id. 

43.  King  V.  Gilson,  191  Mo.  307,  90  S.  W. 
367.  Appointment  of  conservator  for  testa- 
tor in  1903  on  ground  that  he  was  mentally 
incapable  of  suing-  to  set  aside  certain  con- 
veyances, and  finding  that  he  had  been  incap- 
able of  managing  business  affairs  of  any  con- 
sequence since  1872,  held  not  conclusive  as 
to  his  capacity  to  make  a  will  in  1890,  that 
question  not  having  been  within  the  issues 
or  involved  in  the  adjudication.  In  re  Nich- 
ols  [Conn.]   62  A.  610. 

44.  In  re  Brannan's  Estate  [Minn.]  107  N. 
W.  141.  If  at  the  time  of  the  execution  of 
the  will  his  mental  condition  was  such  as  to 
enable  him  to  intelligently  give  directions 
for  the  disposition  of  his  property,  will  is 
valid  however  feeble  he  may  have  been  im- 
mediately before.  Id.  Presumption  arising 
from  an  adjudication  of  insanity  may  be  re- 
butted by  proof  that  testator  was  of  sound 
mind  when  the  will  was  executed.  Rule  not 
changed  by  Rev.  St.  1889,  §  3682.  Instruc- 
tions approved.  King  v.  Gilson,  191  Mo.  307, 
90  S.  W.  367.- 

45.  Where  testator  had  been  adjudged  In- 
sane. King  V.  Gilson,  191  Mo.  307,  90  S.  Vf. 
367.  All  that  contestant  is  required  to  do  in 
order  to  shift  the  burden  of  proof  is  to  show 
that  testator  was  suffering  from  a  disease  of 
the  mind  of  a  permanent  and  progressive 
nature  amounting  to  unsoundness.  Instruc- 
tion held  erroneous  and  misleading.  In  re 
Jones'  Estate  [Iowa]   106  N.  W.  610. 

40.  Is  only  Important  in  so  far  as  it  tends 
to  show  his  mental  condition  at  the  very 
date  of  such  execution.  In  re  Dole's  Estate, 
147  Cal.  188,  81  P.  534.  Is  only  a  circum- 
stance to  be  weighed  with  other  facts 
in  determining  its  condition  at  the  time 
the  will  was  made.  Threlkeld  v.  Bond 
[Ky.]  92  S.  "W.  606.  VPhere  it  appeared  that 
testatrix  was  under  guardianship  as  a  per- 
son of  unsound  mind  when  will  was  executed 
and  at  her  death,  held  that  record  of  probate 
court  on  inquiry  as  to  her  sanity,  in  which 
a  new  trial  was  granted,  showing  that  ver- 
dict of  first  jury  was  that  she  was  of  sound 
mind  was  admissible.  King  v.  Gilson,  191 
Mo.  307,  90  S.  W.  367. 

47  Tends  to  establish  fact  in  issue.  In  re 
Myer's  Will  [N.  T.]  76  N.  E.  920,  rvg.  100 
App  Div.  512,  91  N.  T.  S.  1104.  But  m  order 
that  evidence  of  diseases  afiiicting  such  re- 
lations and  affecting  their  mental  faculties 
may   be    admissible    there   must   be   evidence 


tending  to  show  at  least  that  such  diseases 
are  hereditary  or  transmissible.  Evidence 
that  mother  and  brother  of  testatrix  were 
afflicted  with  paresis  held  inadmissible.  Id. 
Pact  that  testator's  father  and  grandmother 
had  mental  trouble  held  not  to  lead  to  in- 
ference of  unsoundness  of  mind  on  his  part, 
in  absence  of  evidence  tending  to  show  any 
manifestations  of  derangement  during  his 
lifetime.  Boche  v.  Nason  [N.  T.]  77  N.  E. 
1007,  afg.  105  App.  Div.  256,  93  N.  Y.  S.  565. 
Hearsay  statement  of  testator's  father  that 
his  cousin  had  been  insane  held  of  no  pro- 
bative force,  especially  where  there  was  no 
evidence  of  the  nearness  of  the  relationship, 
which  was  at  most  collateral,  and  the  nature 
of  the  Insanity  or  its  cause  was  not  devel- 
oped. Sayre  v.  Trustees  of  Princeton  Uni- 
versity  [Mo.]   90  S.  W.  787. 

48.  Is  not  admissible  when  such  subse- 
quent condition  appears  to  have  arisen  from 
a  new  cause  which  was  not  in  existence  when 
the  will  was  executed.  Todd  v.  Todd  [111.] 
77  N.  E.  680. 

40.  Swygart  v.  Willard  [Ind.]  76  N.  B.  755. 
Instructions  as  to  effect  of  drunkenness  held 
to  have  correctly  stated  and  applied  the  law 
to  the  evidence  upon  the  subject,  and  not  to 
have  invaded  the  province  of  the  jury.  Id. 
Where  "witness  testified  that  he  had  taken  a 
trip  with  testator,  that  he  had  never  seen 
him  intoxicated,  and  that  he  was  of  sound 
mind,  held  proper  to  allow  proof  in  rebuttal 
that  testator  was  drunk  on  such  trip  with 
the  witness,  testator's  habit  with  respect  to 
the  use  of  intoxicants  and  its  resultant  ef- 
fects upon  his  mind  being  involved.     Id. 

50.  Evidence  of  the  faithfulness  of  a  bene- 
ficiary to  the  testator.  Moore  v.  Caldwell,  6 
Ohio  C.  C.   (N.  S.)   484. 

51.  Cannot  be  limited  to  party  making 
them  without  injuriously  affecting  others. 
King  v.  Gilson,  191  Mo.  307,  90  S.  W.  367.  In 
a  suit  to  establish  a  will,  the  admission  of 
affidavit  of  one  of  proponents  made  in  sup- 
port of  motion  for  new  trial  in  proceeding  to 
inquire  into  sanity  of  testatrix,  at  a  time 
prior  to  the  execution  of  the  will,  held  re- 
versible error.  Id.  Admissions  and  declar- 
ations of  one  legatee  as  to  testator's  want  of 
capacity  are  inadmissible,  in  a  proceeding  to 
revoke  probate.  Since  they  cannot  bind  the 
other  legatees  and,  as  there  can  be  only  one 
decree,  their  admission  would  be  prejudicial 
to  the  rights  of  such  others.  In  re  Myer's 
Will  [N.  Y.]  76  N.  B.  920,  rvg.  100  App.  Div. 
£12,  91  N.  Y.  S.  1104. 
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ISTonexperts  are  generally  allowed  to  give  an  opinion,  founded  on  their  own  ob- 
servations, as  to  testator's  sanity  provided  they  detail  the  circumstances  on  which 
their  conclusions  are  based.''*  They  cannot,  however,  testify  as  to  testator's  capacity 
to  make  the  will  in  question."  In  some  states  they  may  only  state  their  contempo- 
rary impressions  as  to  the  rationality  or  irrationality  of  the  conversations  or  con- 
duet  testified  to  by  them.^" 

The  conclusions  of  the  subscribing  witnesses  are  admissible,^'  and  prominence  is 
justly  given  to  their  testimony."*  In  the  opening  of  the  case  their  evidence  is  usual- 
ly confined  to  the  appearance,  conduct,  and  surroundings  of  the  testator  at  the  time 


52.  Medical  expert  held  properly  per- 
mitted to  explain  the  distinctive  peculiarities 
of  a  mind  suffering  from  insane  delusions 
(Swyg-art  v.  Willard  [Ind.]  76  N.  B.  755),  tlie 
symptoms  of  dementia  (Id.),  upon  a  hypo- 
thetical statement  of  facts  showing  some 
form  of  mental  unsoundness,  to  state  under 
■what  class  of  unsoundness  of  mind  testator 
should  be  placed  (Id.),  and  to  explain  the 
effect  on  the  nervous  system,  brain,  and  body, 
of  the  excessive  use  of  intoxicants  (Id.).  An 
expert  who  has  given  a  diagnosis  of  the  case 
and  indicated  his  treatment  may  be  fully 
cross-examined  as  to  testator's  condition 
of  both  mind  and  body  in  order  to  test  his 
credibility,  the  efficacy  of  his  treatment  and 
the  effect  thereof  as  tending  to  cure  or  alle- 
viate the  suffering  and  diseased  condition 
which  he  says  he  reduced.  In  re  Jones'  Es- 
tate [Iowa]  106  N.  W.  610.  Held  error  to 
refuse  to  allow  physician,  who  testlfled  that 
when  he  called  on  testatrix  shortly  before 
execution  of  will,  she  had  toxaemia,  to  an- 
swer a  question  as  to  whether  her  mind  was 
affected  thereby  (Id.),  and  as  to  whether  she 
was  suffering  from  senile  dementia  while  he 
was  treating  her  (Id.).  Expert  cannot  state 
the  relative  merits  of  the  testimony  of  other 
experts.  Lancaster  v.  Lancaster's  Ex'r,  27 
Ky.  L.  R.  1127,  87  S.  W.  1137.  Objection  to 
question  asked  testator's  physician  as  to  why 
he  allowed  testator  to  go  to  sanitarium,  held 
properly  sustained,  as  it  called  for  operation 
of  witness'  mind.  Roche  v.  Nason  [N.  T.]  77 
N.  E.  1007,  afg.  105  App.  Div.  256,  93  N.  T.  S. 
B65.  Question  asked  testator's  physician  as 
to  what  testator  said  to  him  about  his 
health  held  improper.     Id. 

53.  Held  that  evidence  of  experts,  who 
testified  that  person  suffering  from  conditions 
testified  by  testatrix's  physician  to  have  ex- 
isted in  her  case,  would  not  have  sufficient 
mental  capacity  to  make  a  will,  should  have 
gone  to  the  jury.  Byrne  v.  Byrne,  109  App. 
Div.  476,  96  N.  T.  S.  375.  Their  testimony  is 
not  binding  on  the  jury  but  is  to  be  consid- 
ered by  them,  like  any  other  testimony,  in 
connection  with  all  the  facts  given  in  evi- 
dence and  given  such  weight  as  they  con- 
sider it  entitled  to  receive.  Instruction  ap- 
proved. King  V.  Gilson,  191  Mo.  307,  90  S 
W.   367. 

54.  Where  nonexpert  had  previously  tes- 
tified to  acquaintance  with  testator  for  ten 
years,  and  as  to  his  habits  of  using  intoxi- 
cating liquors  and  other  habits,  held  proper 
to  allow  witness  to  state  that  such  habits 
had  grown  more  pronounced  in  his  later 
years.  Swygart  v.  Willard  [Ind.]  76  N.  E. 
755.  Where  witness  stated  that  testator  had 
grown  more  indecent,   held  proper  to   allow 


him  to  explain  his  meaning  In  using  that 
word.  Id.  Witnesses  held  to  have  revealed  a 
sufficient  acquaintance  with  testatrix  to  jus- 
tify the  submission  to  the  jury  of  the  ques- 
tion as  to  the  weight  of  their  opinion  of  her 
sanity.  Heaston  v.  Kreig  [Ind.]  77  N.  E.  805. 
Opinion  must  be  limited  to  the  facts  and  ap- 
pearances detailed  to  the  jury.  Question  held 
not  to  violate  this  rule.  Swygart  v.  Willard 
[Ind.]  76  N.  E.  755.  If  any  material  facts 
at  all  are  stated  by  a  nonexpert  witness 
tending  to  show  such  knowledge  and  inti- 
macy with  the  testator  as  to  enable  him  to 
form  an  opinion  of  the  latter's  mental  condi- 
tion, it  is  the  duty  of  the  trial  court  to  per- 
mit such  opinion  to  be  expressed  and  to  go  to 
the  jury  for  what  it  is  worth.  Witness  held 
competent.  Id.  The  weight  of  such  opinion 
depends  upon  the  primary  facts,  and  is  ex- 
clusively for  the  jury.  Id.  Instruction  as  to 
weight  to  be  given  opluions  of  nonexperts 
held  erroneous  for  failure  to  confine  opin- 
ions to  such  as  w^ere  based  on  matters  de- 
tailed by  witnesses  who  gave  them  as  a  basis 
for  their  conclusions.  In  re  Jones'  Estate 
[Iowa]  106  N.  W.  610.  May  testify  as  to 
capacity  at  a  time  prior  to  the  execution  of 
the  will.  In  re  Glass'  Estate,  127  Iowa,  646, 
103  N.  W.  1013.  A  nonexpert,  whose  testi- 
mony shows  only  acts  which  are  entirely 
consistent  with  sanity,  and  have  no  tendency 
to  show  insanity,  cannot  testify  that  in  his 
opinion  testator  was  incompetent.  Hibbard 
V.  Baker  [Mich.]  12  Det.  Leg.  N.  384,  104  N. 
W.  399.  A  witness  may  express  his  opinion 
as  to  the  unsound  condition  of  testator'3 
mind,  based  upon  facts  within  his  knowledge. 
May  state  facts,  and  then  his  opinion. 
Franklin  v.  Boone  [Tex.  Civ.  App.]  13  Tex 
Ct.  Rep.  93,  88  S.  W.  262.  Mere  statement  of 
opinion  that  testator  was  not  capable  of  self- 
control  or  self-government  held  inadmissible. 
Id. 

55.  Testimony  of  nonexperts  that  deceased 
was  of  unsound  mind  and  incapable  of  intel- 
ligently transacting  his  business  or  dispos- 
ing of  his  property  at  or  about  the  time  of 
the  execution  of  the  will  is  inadmissible.  In 
re   Glass'    Estate,   127   Iowa,   646,    103    N.   W. 

56.  Cannot  give  their  opinion.  In  re 
Myer's  Will  [N.  T.]  76  N.  E.  920,  rvg  100 
App.  Div.  512,  91  N.  T.  S.  1104.  Held  error 
to  exclVide  question  addressed  to  testator's 
agent  as  to  whether  her  acts,  which  he  had 
remembered  and  testified  to,  impressed  him 
as  rational  or  irrational.  In  re  Brower's 
Will,  98  N.  T.  S.  438.  Ruling  held  not  ground 
for  reversal  under  Code  Civ.  Proc.  §  2545  in 
view  of  fact  that  acts  had  been  fully  de- 
scribed, and  of  proponents'  evidence.     Id. 
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of  the  execution  of  the  will,  and  their  opinions  based  thereon.'*  Their  cross-ex- 
amination need  not,  however,  be  confined  to  what  occurred  at  that  time,  but  the  con- 
testants may  seek  to  elicit  facts  indicating  that  the  opinion  of  the  witness  is  of  little 
weight  because  of  bias,  that  it  is  not  a  candid  one,  or  that  it  is  based  wholly  or  in  part 
upon  his  previous  acquaintance  or  experience  with  testator  rather  than  upon  what  he 
observed  when  the  will  was  executed.'"  Declarations  of  the  testator  before  or  after 
the  execution  of  the  will  are  generally  held  to  be  admissible  though  not  evidence  of 
the  facts  therein  stated."^ 

The  question  of  capacity  is  one  of  fact"^  for  the  jury."  Ca.?es  dealing  with  the 
sufficiency  of  the  evidence  of  capacity  will  be  found  in  the  note.** 

(§2)  B.  Constituents  of  fraud  and  undue-  influence.^'' — In  order  to  be  un- 
due, and  to  avoid  the  will,  the  influence  exerted  on  testator's  mind  must  be  such  as  to 
destroy  his  free  agency,  and  to  substitute  the  will  of  another  for  his  own,*'  and  must 


57.  Irving  v.  Bruen,  110  App.  Div.  B58,  97 
N.  Y.  S.  180. 

58.  Are  supposed,  from  the  fact  that  they 
•were  present  when  the  will  was  executed,  to 
have  had  the  means  and  opportunity  of  judg- 
ing- of  the  testator's  capacity.  In  re  Nichols 
[Conn.]   62  A.  610. 

59.  In  re  Nichols   [Conn.]   62  A.  610. 

60.  Questions  as  to  how  long  witness  had 
been  identified  with  testator  in  business, 
what  opportunities  he  had  for  forming  an 
opinion  as  to  his  mental  soundness,  and  what 
his  experience  with  him  had  been,  held  im- 
properly excluded.  In  re  Nichols  [Conn.]  62 
A.  610. 

61.  Declarations  of  testator,  made  subse- 
quent to  the  execution  of  the  will  and  in  the 
absence  of  a  child,  that  he  had  given  prop- 
erty of  a  certain  value  to  such  child,  are  not 
evidence  of  that  fact,  but  are  competent  to 
be  considered  on  the  issue  of  capacity.  In- 
struction approved.  Swygart  v.  VVlllard 
[Ind.]  76  N.  B.  755.  Trust  deed  made  three 
years  before  will  at  time  when  testator  was 
concededly  of  sound  mind,  and  was  probably 
not  under  the  influence  of  others,  held  com- 
petent as  a  written  declaration  of  decedent. 
In  re  Glass'  Estate,  127  Iowa.  646.  103  N.  W. 
1013.  Instruction  that  it  could  only  be  con- 
sidered on  question  of  testator's  capacity 
when  he  executed  the  will  held  erroneous. 
Id. 

62.  In  re  Brannan's  Estate  [Minn.]  107  N. 
W.  141. 

63.  Instruction  in  action  to  set  aside  will 
held  erroneous  as  in  effect  charging  jury  that 
there  was  sufBcient  evidence  to  sustain  find- 
ing of  Incompetency,  the  evidence  in  that  re- 
gard being  conflicting.  Niemann  v.  Cordt- 
meyer,  97  N.  Y.  S.  670. 

64.  Evidence  held  to  Bliow  capacity. 
Bayre  v  Trustees  of  Princeton  University 
[Mo]  90  S.  W.  787;  In  re  Nelson's  Estate 
[Neb.]  106  N.  W.  326;  In  re  Buren's  Will  [Or.] 
83  P  530.  To  sustain  finding  of  capacity. 
In  re  Nichols  [Conn.]  62  A.  610;  Heaston  .v. 
Kreig  [Ind.]  77  N.  E.  805;  In  re  Brannan's 
Estate  [Minn.]  107  N.  W.  141;  In  re  Brower's 
■Will  98  N.  Y.  S.  438;  In  re  Masseth's  Estate 
[Pa]  62  A.  640;  Hobson  v.  Moorman  [Tenn,] 
90  S  W  152;  In  re  Sherwood's  Will  [Wis.] 
105  N.  W.  796;  Mueller  v.  Pew  [Wis.]  106  N. 
W  840  Preponderance  of  evidence  held  to 
be'  in  favor  of  capacity.  Todd  v.  Todd  [111.] 
,77  N.  E.  680. 

Elvidcnce  held  inaufflclent  to  show  capacity. 

6  Curr.  L.— 119. 


In  re  Simon's  Will,  47  Misc.  552,  95  N.  T.  S. 
981. 

Bvldemec  held  to  show  Incapacltyi  To  sus- 
tain finding  of  want  of  capacity.  Swygart 
V.  Willard  [Ind.]  76  N.  B.  755;  In  re  Sheeran's 
Will  [Minn.]  105  N.  W.  .677;  In  re  Choate'a 
Will,  96  N.  Y.  S.  380.  To  sustain  finding  that 
testator  lacked  capacity  to  revoke  will. 
Sehaaf  v.  Peters  [Ma  App.]  90  S.  W.  1037. 
To  show  that  will  was  result  of  delusions. 
In  re  Egan's  Will,  46  Misc.  375,  94  N.  Y.  S. 
1064. 

Evidence  held  insufficient  to  sIiott  incapa- 
city. Roche  v.  Nason  [N.  Y.]  77  N.  E.  1007, 
afg.  105  App.  Div.  256,  93  N.  Y.  S.  565;  Mas- 
seth  V.  Masseth  [Pa.]  62  A,  1076.  Evidence 
insufficient  to  warrant  finding  of  Incapacity. 
Hibbard  v.  Baker  [Mich.]  12  Det.  Leg.  N.  384, 

104  N.  W.  399.  To  sustain  finding  of  inca- 
pacity. Heyzer  v.  Morris,  110  App.  Div.  313, 
97  N.  Y.  S.  131.  To  sustain  verdict  of  incap- 
acity so  that  court  was  justified  In  granting 
nonsuit.  In  re  Morey's  Estate,  147  Cal.  495, 
82  P.  57. 

Evidence  lield  to  require  submission  of 
capacity  to  jury.  Roberts  v.  Bartlett,  190 
Mo.  680,  89  S.  W.  858.  Question  of  capacity 
held  for  the  jury  under  the  evidence.  Byrne 
V.  Byrne,  109  App.  Div.  476,  96  N.  Y.   S.   375. 

Evidence  Insufficient  to  .tustify  submission 
of  issue  to  jury.  In  re  Dole's  Estate,  147  Cal. 
188,  81  P.  534;  Pethergill  v.  Pethergill  [Iowa] 

105  N.  W.  377;  Dodson  v.  Dodson  [Mich.]  12 
Det.  Leg.  N.   831,  105  N.  W.   1110. 

To  require  submission  of  issue.  Threlkeld 
V.  Bond  [Uy.]   92  S.  W.  606. 

65.  See   4  C.  D.  1873. 

66.  Must  amount  to  fraud  or  coercion. 
Hutcheson  v.  Bibb  [Ala.]  38  So.  754.  Must 
be  such  as  to  destroy  or  overcome  free 
agency.  Johnson  v.  Farrell,  215  111.  542,  74 
N.  E.  760.  Must  amount  to  such  a  degree  of 
restraint  and  coercion  as  to  destroy  the  free 
agency  of  testator.  Compher  v.  Browning, 
219  111.  429,  76  N.  E.  678.  Instruction  not  ob- 
jectionable as  isolating  certain  facts.  Id. 
Must  be  such  as  subjects  the  will  of  the  tes- 
tator to  that  of  the  person  exerting  it,  and 
makes  the  Instrument  express  the  purpose  of 
the  latter  rather  than  that  of  the  testator 
himself.  Must  be  equivalent  to  moral  coer- 
cion. Parker  v.  Lambertz  [Iowa]  104  N.  W. 
452.  Testator  must  be  so  influenced  by  per- 
suasion, pressure,  or  fraudulent  contrivance 
that  he  does  not  act  Intelligently  or   volun- 
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be  directly  connected  with  the  execution  of  the  will,  operating  at  the  time  it  was 
made."  It  may  be  exercised  through  threats  or  fraud."'  It  must  not  be  merely  the 
influence  of  affection  or  attachment,""  nor  the  result  of  a  desire  on  the  part  of  the 
testator  to  gratify  the  wishes  of  one  beloved,  respected,  and  trusted  by  him.^" 

Neither  solicitations'^  nor  persuasion,  argument,'^  suggestions  or  advice  ad- 
dressed to  testator's  understanding  or  Judgment,"  nor  the  fact  that  testator  makes 
a  different  will  from  that  which  he  at  some  former  time  expressed  an  intention  to 
make,'*  is  of  itself  sufficient  to  show  undue  influence.  No  presumption  of  undue  in- 
fluence arises  from  the  fact  that  testator  distributed  his  property  unequally'^  or  con- 
trary to  natural  justice,'"  or  that  he  was  friendly  and  intimate  with  the  person  al- 


tarily,  and  ts  subject  to  the  wiU  and  purpose 
of  another.  Must  be  sufficient  to  destroy  his 
free  agency  and  substitute  the  ■wiU  of  an- 
other for  that  testator.  In  re  Tyner's  Estate 
[Minn.]  106  N.  W.  898.  Must  be  such  as 
amounts  to  overpersuasion  and  coercion  or 
force,  destroying  the  free  agency  and  ■will 
power  of  the  testator.  Instructions  ap- 
proved. Dausman  v.  Rankin,  189  Mo.  677,  88 
S.  W.  696.  Undue  influence  is  that  which 
compels  the  testator  to  do  that  which  is 
-against  his  will  from  fear,  the  desire  of 
peace,  or  some  feeling  which  he  is  unable  to 
resist.  Morrison  v.  Thbman  [Tex.  Civ.  App.] 
86  S.  W.  1069.  Error  in  instruction  as  to 
what  would  constitute  undue  influence  is 
harmless  to  contestant  where  evidence  does 
not  justify  attack  on  will  on  that  ground. 
Franklin  v.  Boone  [Tex.  Civ.  App.]  13  Tex. 
Ct.  Rep.  93,  88  S.  W.  262.  Where  husband 
and  "Wife  execute  mutual  wills  leaving  to 
each  other  all  of  their  community  property, 
•which  is  all  the  property  they  possess,  pur- 
suant to  an  agreement  that  if  husband  sur- 
vives he  will  provide  for  her  relatives  by 
will,  held  that  such  agreement  does  not  con- 
stitute undue  influence,  though  it  influences 
wife  to  make  different  disposition  of  her 
property  than  she  had  intended.  Morrison  v. 
Thoman  [Tex.  Civ.  App.]  86  S.  W.  1069.  In- 
struction held  erroneous.  Id.  Must  be  coer- 
cion and  duress  destroying  testator's  free- 
dom of  will  and  action.  Mueller  v.  Pew 
[Wis.]  106  N.  W.  840.  Question  is  whether 
testator  Tvas  impelled  by  undue  influence  to 
make  a  different  will  from  what  he  would 
have  made  had  he  been  left  entirely  alone 
and  free  to  act  according  to  his  own  judg- 
ment. In  re  Sherwood's  Will  [Wis.]  105  N. 
W.  796. 

67.  Parker  v.  Lambertz  [Iowa]  104  N.  W. 
452.  Statement  of  proponent  before  will  was 
executed  that  he  ■would  see  that  contestant 
would  get  nothing  more,  held  merely  a  dec- 
laration of  intent,  and  not  evidence  even 
that  he  attempted  to  influence  testator.  In 
re  Townsend's  Estate   [Iowa]    105  N.   W.   110. 

68.  It  may  be  exerted  through  threats, 
fraud,  importunity,  or  the  silent  resistless 
power  which  the  strong  often  exercise  over 
the  weak  or  inflrm.  In  re  Tyner's  Estate 
[Minn.]  106  N.  W.  898.  Pact  that  party  act- 
ing in  bad  faith  for  purpose  of  procuring 
execution  of  new  will  actually  believed  to 
be  true  some  of  the  false  representations 
whereby  he  exerted  the  undue  influence  held 
not  to  render  will  so  procured  valid.  In  re 
Arnold's    Estate,    147    Cal.     583,    82    P.     252. 


Through  fraud,  as  by  designedly  deceiving 
testator.  Dodson  v.  Dodson  [Mich.]  12  Det. 
Leg.  N.  831,  105  N.  W.  1110,  citing  4  C.  L,.  1873. 

69.  Dausman  v.  Rankin,  189  Mo.  677,  SS  S. 
W.  696. 

70.  Dausman  v.  Rankin,  189  Mo.  677,  88  S. 
W.  696.  The  fact  that  the  will  is  executed 
at  the  suggestion  or  request  of  the  grantee 
or  devisee,  and  is  prompted  by  the  influence 
which  such  person  has  acquired  by  business 
confidence  or  the  showing  of  an  affectionate 
regard,  will  not  prove  undiie  influence,  un- 
less the  freedom  of  the  testator's  ■will  has 
been  in  some  way  impaired  or  destroyed. 
Parker  v.  Lambertz  [Iowa]  104  N.  W.  452. 

71.  Unless  the  testator  be  so  ■worn  out 
with  importunities  that  his  will  gives  way. 
In  re  Tyner's  Estate  [Minn.]  106  N.  W.  898. 
Neither  advice  nor  solicitation,  ho^wever  ear- 
nest and  insistent,  will  vitiate  a  will  unless 
It  be  further  shown  that  the  freedom  of  the 
will  -was  in  some  •way  impaired  or  destroyed 
thereby.  In  re  Townsend's  Estate  [Iowa] 
105  N.  W.  110. 

72.  It  is  not  sufficient  that  testator's  rea- 
son is  convinced  by  persuasion  or  argument 
if  it  is  by  his  own  will  and  intention  that  he 
carries  that  decision  into  effect.  Mueller  v. 
Pew  [Wis.]   106  N.  W.  840. 

73.  In  re  Tyner's  Estate  [Minn.]  106  N.  W. 
898;  in  re  Townsend's  Estate  [Iowa]  105  N. 
W.  110. 

74.  In  re  Nelson's  Estate  [Neb.]  106  N.  W. 
326.  A  mere  change  of  purpose  is  not  of 
itself  evidence  of  undue  influence.  Inquiry 
as  to  such  change  becomes  relevant  only 
when  a  basis  of  evidence  of  undue  influence 
is  laid,  in  which  case  it  may  have  a  strong 
corroborative  bearing.  In  re  Keisler's  Es- 
tate  [Pa.]   62  A.  108. 

75.  In  re  Townsend's  Estate  [Iowa]  105 
N.  W.  110;  King  v.  Gilson,  191  Mo.  307,  90  S. 
W.  367.  Not  implied  from  disparity  of  gifts 
alone.  Johnson  v.  Parrell,  215  111  542  74  N 
E.  760.  Fact  that  the  will  is  inofficious] 
harsh,  and  unjust.  In  re  Tyner's  Estate 
[Minn.]  106  N.  W.  898.  Fact  that  no  reason 
IS  shown  why  testator  did  not  remember 
some  of  his  relatives  does  not  establish  un- 
due influence.  Fethergill  v.  Pethergill 
[Iowa]   105  N.  W.  377. 

76.  Is  not  persuasive.  In  re  Sherwood's 
Will  [Wis.]  105  N.  W.  796.  Fact  that  the 
will  is  unreasonable  and  unjust.  In  re 
Townsend's  Estate  [Iowa]  105  N  W  110 
The  mere  fact  that  the  disposition  of  his 
property  made  by  a  parent  among  his  chil- 
dren appears  unreasonable  or  unjust  will  not 


6  Cur.  Law. 


WILLS  8  2B. 


1891 


leged  to  have  exerted  the  influence,"  or  was  extremely  fond  of  one  for  whom  he  made 
no  provision,"  or  that  certain  legatees  receive  more  than  under  a  former  will,''°  or 
from  the  existence  of  an  opportunity  to  exert  such  influence,*"  though  these  facts,  may 
be  considered  in  connection  with  other  evidence,*^  nor  does  the  fact  that  testator's 
agent  employed  a  lawyer  from  another  city  to  draw  the  will  tend  to  show  such  in- 
fluence on  his  part.*- 

TJndue  influence  need  not  be  shown  by  direct  proof,  but  may  be  inferred  from 
facts  and  circumstances.^''  It  may  be  shown  by  the  relation  of  the  parties,  the  men- 
tal condition  of  the  testator,  and  the  character  of  the  transaction.**  The  will  itself,*^ 
evidence  of  testator's  mentaP°  and  physical  condition,''  and  of  the  financial  condi- 
tion of  the  person  alleged  to  have  exerted  the  influence,**  that  two  former  wills  were 
substantially  the  same,  and  to  explaui  the  changes  made  by  the  later  of  the  two,*"  and 
that  shortly  before  the  malving  of  the  will  in  dispute  testator  was  still  much  interest- 
ed in  certain  charitable  institutions  provided  for  in  such  former  wills  but  not  in  the 
last  one,""  and  evidence  showing  what  part  the  party  alleged  to  have  exerted  the  in- 
fluence took  in  the  preparation  of  the  will,"^  is  admissible.     So  is  evidence  tending 


alone  establish  undue  influence.  Parker  v. 
Lambertz  [Iowa]  104  N.  W.  452.  By  statute 
in  Georgia  when  testator  bequeaths  his  en- 
tire estate  to  strangers  to  the  exclusion  of 
his  wife  and  children  the  will  should  be 
closely  scrutinized  and  probate  refused  up- 
on the  slightest  evidence  of  aberration  of  in- 
tellect, or  collusion  or  fraud,  or  any  undue 
influence  or  unfair  dealing.  Civ.  Code  1895, 
§  3258.  Credille  v.  Credille,  123  Ga.  673,  51  S. 
E.  628.  This  provision  is  not  applicable 
where  testator  leaves  property  to  son  and 
son's  wife  and  children,  and  it  is  error  to 
give  it  in  a  charge  under  such  circumstances 
In  a  suit  to  set  aside  a  will.     Id. 

77.  Not  solely  from  this  fact.  Stametz  v. 
Mitchenor  [Ind.]   75  N.  B.  579. 

78.  Fact  that  deceased  was  extremely 
fond  of  contestant  will  not  defeat  will.  In 
re  Townsend's  Estate   [Iowa]    105  N.  "W.  110. 

70.  Does  not  establish  undue  influence. 
Fethergill  v.  Fethergill  [Iowa]  105  N.  "W.  377. 

SO.  From  fact  that  beneficiary  had  special 
opportunities  to  exert  undue  influence  over 
testator.  In  re  Tyner's  Estate  [Minn.]  IOC 
N.  W.  898.  It  is  not  enough  to  show  that 
there  was  an  opportunity  to  exercise  undue 
Influence,  but  there  must  be  evidence  that 
it  was  exercised,  and  that  it  was  instrumen- 
tal in  procuring  the  will.  In  re  Townsend's 
Estate  [Iowa]  105  N.  W.  110.  Opportunity 
and  disposition  to  procure  a  will  which  is 
favorable  to  one  of  the  legatees  is  not  of 
itself  suflicient  evidence  of  undue  influence. 
Fethergill  v.  Fethergill  [Iowa]  105  N.  W.  377. 

81.  When  there  is  Independent  evidence 
tending  to  show  acts  of  undue  influence 
over  testator  to  procure  the  will  on  the  part 
of  those  who  appear  to  have  been  preferred, 
the  fact  that  the  distribution  of  property  is 
grossly  unequal  and  unjust  may  be  received 
to  strengthen  the  evidence  of  undue  influ- 
ence.    In   re   Tyner's   Estate    [Minn.]    106   N. 

82.  Comphcr  v.  Browning,  219  111.  429,  76 
N    E    678. 

'r3  Roberts  v.  Bartlett,  190  Mo.  680,  89  S. 
AV"  868;  King  v.  Gilson,  191  Mo.  307,  90  S. 
W  3G7;  Bradford  v.  Blossom,  190  Mo.  110,  88 
S    W.  721;  Dausman  v.  Rankin,  189  Mo.   677, 


88  S.  W.  696.  Threats  and  fraud,  since  It  Is 
rarely  susceptible  of  clear  and  direct  proof. 
Dodson  V.  Dodson  [Mich.]  12  Det.  Leg.  N. 
831,    105    N.    W.    1110. 

84.  Roberts  v.  Bartlett,  190  Mo.  680,  89  S. 
VSr.  858;  King  v.  Gilson,  191  Mo.  307,  90  S.  W. 
367;  Bradford  v.  Blossom,  190  Mo.  110,  88  S. 
W.  721. 

85.  Roberts  v.  Bartlett,  190  Mo.  680,  89  S. 
W.    858. 

86.  Held  proper  to  show  reasons  for  testa- 
trix's custom  of  having  her  agent  prepare  and 
sign,  as  her  attorney  in  fact,  checks  used  in 
paying  current  bills.  In  re  Arnold's  Estate,  147 
Cal.  583,  82  P.  252.  Evidence  that  deed  by 
testatrix  to  her  agent  and  his  declaration 
of  trust  in  her  favor  were  read  over  to  her 
when  executed  in  1902,  and  her  statements 
at  that  time  as  to  their  purpose  and  effect 
held  competent  to  show  -her  failing  memory 
and  weakness  of  intellect  in  1903  when  will 
"was  made  and  "when  she  appeared  to  have 
forgotten  them  and  could  not  comprehend 
them.  Id.  In  suit  to  set  aside  a  "will,  evi- 
dence of  testatrix's  mental  condition  is  prop- 
erly excluded  where  it  is  admitted  that  she 
was  of  sound  mind  and  memory.  Compher 
V.    Browning,    219    111.    429,    76    N.   E.    678. 

87.  Since  physical  condition  has  much  to 
do  with  mental  condition.  Roberts  v.  Bart- 
lett, 190  Mo.  680,  89  S.  W.  858.  Evidence  of 
complaints  of  failing  eyesight  and  other 
bodily  ailments  made  three  years  before  exe- 
cution of  will  held  admissible.  In  re  Ar- 
nold's Estate,   147   Cal.   583,   82  P.   252. 

88.  Held  error  not  to  require  liusband  of 
testratrix's  daughter,  who  was  principal 
legatee,  to  answer  question  as  to  how  much 
property  he  owned  shortly  before  the  mak- 
ing of  the  will.  In  re  Jones'  Estate  [Iowa] 
106    N.    W.    610. 

89.  90.  In  re  Arnold's  Estate,  147  Cal.  583, 
82    P.    252. 

91,  On  issue  of  undue  influence  evidence 
that  legatee  who  drew  will,  in  speaking  as 
to  why  no  provision  was  made  for  creditors, 
said  "Damn  the  creditors;  we  were  not 
thinking  about  them  when  that  will  was 
made,"  held  admissible  for  purpose  of  show- 
ing that  such  legatee  was  not  a  mere  aman- 
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to  show  the  motives  of  one  alleged  to  have  exerted  undue  influence  in  procuring  the 
execution  of  a  new  will,"^  and  his  conduct  and  dealings  with  testator,"'  and  evidence 
of  the  dealings  of  testator  with  his  agent,  where  it  is  claimed  that  he  was  induced  to 
revoke  his  former  will  and  execute  a  new  one  by  reason  of  ialse  representations  as  to 
such  agent's  conduct."* 

It  is  generally  held  that  while  the  acts  and  declarations  of  the  testator  not  con- 
stituting a  part  of  the  res  gestae,  and  not  made  at  the  very  time  of  the  execution  of 
the  will  in  dispute,  are  inadmissible  to  show  that  the  influence  was  exerted  or 
that  it  affected  his  actions,  they  are  admissible  to  show  his  mental  condition,  and 
consequent  susceptibility  to  such  influence.*"  Declarations  made  before  the  execu- 
tion of  the  will,  and  which  are  in  harmony  with  its  provisions,  are,  however,  some- 
times admitted  to  contradict  the  theory  of  fraud  or  subslitution,'*  or  of  undue 
influence."^ 


uensis  in  the  preparation  of  the  ■will.  Lan- 
caster V.  Lancaster's  Ex'r,  27  Ky.  L.  R.  1127, 
87  S.  W.  1137. 

93.  Evidence  of  feelings  of  party  alleged 
to  have  exerted  influence  by  making  false 
representations  as  to  honesty  of  testatrix's 
agent  toward  such  agent  and  toward  testa- 
trix, held  relevant  on  issue  of  fraud  and 
undue  influence,  though  motives  and  bad 
faith  alone  would  not  be  sufficient  proof 
thereof.  In  re  Arnold's  Estate.  147  Cal.  583, 
82  P.  252. 

»3.  Evidence  that  third  person  had  not 
told  party  alleged  to  have  exerted  influence 
that  trust  deed  to  agent  could  not  be  revok- 
ed "Without  latter's  consent  held  admissible, 
where  there  Tvas  evidence  that  party  had  so 
stated  to  testatrix.  In  re  Arnold's  Estate, 
147  Cal.  583,  82  P.  252.  Evidence  that  deed 
to  contestant  was  maije  absolute  in  form 
because  intending  purchaser  objected  to  deed 
executed  by  attorney  in  fact  held  admis- 
sible. Id.  Evidence  that  such  contestant 
had  told  party  alleged  to  have  made  false 
representations  of  the  state  of  testatrix's  af- 
fairs, and  of  his  doings  as  her  agent  held 
admissible.     Id. 

94.  Where  it  was  claimed  that  testatrix 
was  induced  to  revoke  former  will  and  exe- 
cute new  one  by  false  representations  that 
one  of  the  contestants,  who  had  been  her 
business  manager  and  trustee,  had  abused 
the  trust  reposed  in  him,  evidence  showing 
the  extent  and  character  of  the  estate  com- 
mitted to  his  charge,  the  reasons  leading 
her  to  give  him  a  power  of  attorney,  and 
the  general  nature  and  character  of  the  busi- 
ness done  by  him  for  her  was  admissible.  In 
re  Arnold's  Estate,   147  Cal.   683,   82  P.  252. 

95.  Effect  should  be  limited  to  question  of 
his  condition  of  mind.  In  re  Arnold's  Es- 
tate, 147  Cal.  683,  82  P.  252.  Declarations  of 
testator,  made  shortly  after  the  date  of  the 
execution  of  the  alleged  will,  to  the  effect 
that  he  had  not  made  a  will,  and  that  if  he 
had  signed  a  paper  purporting  to  be  one,  he 
did  not  know  what  he  was  doing,  are  admis- 
sible solely  for  purpose  of  showing  his  men- 
tal state  when  alleged  will  was  executed,  and 
whether  he  then  had  testamentary  capacity, 
or  was  in  a  condition  to  be  easily  influenced, 
but  are  not  admissible  as  evidence  of  the 
truth  of  the  facts  stated,  nor  to  show  fraud 
or  undue  influence,  nor  as  evidence  that  he 
had   revoked   the   will.     Credille   v.    Credille, 


123  Ga.  673,  51  S.  E.  628.  Declarations  of 
testatrix  made  before  or  after  she  executed 
her  will  as  to  how  she  meant  to  leave  her 
property  are  inadmissible  to  show  undue  in- 
fluence or  fraud.  Compher  v.  Browning,  219 
III.  429,  76  N.  E.  678.  Are  properly  excluded 
when  it  is  admitted  that  testatrix  was  of 
sound  mind  when  she  made  the  will,  though 
they  might  be  otherwise  admissible  to  show 
mental  condition.  Id.  On  an  issue  of  undue 
influence  mere  declarations  of  the  testator, 
whether  made  prior  or  subsequent  to  the 
execution  of  the  will,  amount  to  very  little 
in  the  face  of  a  prima  facie  showing  of 
competency  and  lack  of  coercion,  particular- 
ly where  the  will  was  prepared  under  his 
personal  direction  and  remained  under  his 
control  to  the  time  of  his  death.  Declara- 
tions are  corroborative  merely,  and  should 
be  accompanied  by  Independent  proof  before 
they  are  considered,  and  then  they  are  chiefly 
pertinent  to  show  his  condition  of  mind.  In 
re  Townsend's  Estate  [Iowa]  105  N.  W.  110. 
Declarations  of  the  testator  made  before  the 
execution  of  the  will  are  incompetent  as 
substantive  evidence  of  undue  influence  but 
are  admissible  for  the  purpose  of  illustrating 
testator's  mental  capacity  and  his  suscepti- 
bility to  extraneous  influence,  and  also  to 
show  his  feelings,  intentions,  and  relations  to 
his  kindred  and  friends.  Hobson  v.  Moor- 
man [Tenn.]  90  S.  W.  152.  Declarations  of 
testator  tending  to  show  the  exertion  of  un- 
due influence  over  him  are  inadmissible,  and 
pven  when  admitted  are  not  evidence  of  the 
facts  therein  narrated.  Declarations  that  his 
wishes  were  opposed  by  his  wife  and  that  ha 
could  not  act  against  her  wishes.  Mueller 
v.   Pew    [Wis.]    106    N.    W.    840. 

90.  The  fact  that  the  provisions  of  the 
will  correspond  with  testator's  previous  dec- 
larations as  to  his  intentions  is  a  circum- 
stance going  to  contradict  the  theory  of 
fraud  or  substitution.  Compher  v.  Brown- 
ing, 219  111.   429,  76  N.  B.  678. 

97.  Are  admissible  by  way  of  rebuttal  to 
show  his  Intention  as  to  the  disposition  of  his 
property  upon  ground  that  will  made  in  con- 
f<!rmity  to  such  declarations  is  more  apt  to 
have  been  executed  without  undue  influence 
than  if  its  terms  are  contrary  to  such  dec- 
larations. Compher  v.  Browning  219  m 
429.  76  N.  E.  678.  The  declarations  thus  ad- 
missible are  those  in  harmony  with  the  pro- 
visions  of  the   will   actually   made,   and  not 
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'A'  witness  cannot  ordinarily  express  an  opinion  as  to  whether  testator  was 
easily  influenced,'^  or  that  he  was  influenced  in  making  the  will/"  though  he  may 
be  permitted  to  do  so  where  the  facts  upon  which  his  conclusion  is  bafied  are  such 
that  they  cannot  be  fully  detailed  to  the  court  as  they  appeared  to  him.^  Declara- 
tions of  a  beneficiary  against  his  interest  are  inadmissible  where  there  are  other 
beneficiaries.^ 

An  inference  unfavorable  to  the  validity  of  the  will  may  be  drawn  from  the 
fact  that  the  testator  was  dependent  upon,  or  subject  to  the  control  of,  the  person 
in  whose  favor  it  was  made.*  Some  courts  hold  that  the  mere  existence  of  confi- 
dential or  fiduciary  relations  between  the  testator  and  the  beneficiary  is  not,  in 
and  of  itself  alone,  sufficient  to  raise  a  presumption  of  undue  influence  in  the 
making  of  the  will  that  will  avoid  it  in  the  absence  of  rebutting  evidence.*  Others 
hold  that  proof  of  the  existence  of  such  relations  raises  a  presumption  of  undue 
influence  which  will  be  fatal  to  the  gift  unless  rebutted  by  proof  of  free  deliberation 
and  spontaneity  on  the  part  of  the  testator  and  good  faith  on  the  part  of  the  legatee 
or  devisee,"  and  that  this  rule  applies  in  case  the  gift  is  made  to  a  relative  of  the 


those  opposed  to  such  provisions.  Id.  Prior 
declarations  of  an  Intention  contrary  to  the 
subsequent  disposition  cannot  be  shown  to 
establish  undue  influence  in  respect  to  the 
disposition  finally  made.  Parker  v.  Lambertz 
[Iowa]    104   N.    W.    452. 

98.  Compher  v.  Browning,  219  111.  429,  76 
N.  E.  678.  Statement  of  witness  that  testa- 
tor's wife  controlled  his  conduct  in  most 
matters  held  Inadmissible.  Franklin  v. 
Boone  [Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  93, 
88  S.  W.  262. 

9».  A  question — Did  you  notice  any  signs 
of  undue  influence — is  bad.  Stametz  v.  Mitch- 
enor  [Ind.]  75  N.  E.  579. 

1.  Where  witness  testified  to  conversa- 
tions between  testator  and  his  brother  in  re- 
lation to  execution  of  will,  and  that  testator 
deferred  to  brother  in  certain  matters,  held 
proper  to  permit  contestant  to  ask  him 
whether  there  was  any  act  or  statement  on 
the  part  of  the  brother  indicating  coercion  or 
an  attempt  to  influence  testator.  In  re  Nich- 
ols   [Conn.]    62   A.    610. 

3.  Declarations  that  the  reason  why  heirs 
had  not  been  remembered  was  because  they 
had  attempted  to  make  him  pay  a  note  a  sec- 
ond time.  PetherglU  v.  Fethergill  [Iowa] 
105  N.   W.  377. 

3.  From  fact  that  plaintiff  was  conflden- 
tial  adviser  of  te'statrix  in  respect  to  all  her 
business  affairs,  and  that  she  was  dependent 
upon  him  and  subject  to  his  control  in  re- 
spect to  them,  that  her  physical  and  mental 
condition  was  such  that  she  could  be  easily 
Influenced,  and  that  she  had  formed  an  in- 
tention of  dying  intestate,  but  that  he,  know- 
ing her  condition,  took  her  to  a  scrivener 
and  remained  with  her  while  she  executed 
a  will  giving  him  substantially  all  her  prop- 
erty.    Edgerly  v.   Bdgerly    [N.  H.]   62  A.  716. 

4.  In  order  to  put  burden  of  upholding 
validity  on  beneficiary,  must,  in  addition  to 
proof  of  such  relations,  be  some  evidence 
of  coercion  in  its  execution,  or,  in  other 
words,  that  the  will  is  not  the  will  of  testa- 
tor Hutcheson  v.  Bibb  [Ala.]  38  So,  754.  In 
a  suit  to  set  aside  the  will  the  burden  of 
proving  undue  influence  Is  on  rontesiants  to 
the   end   of  the   trial,   and  this    is   true   not- 


withstanding the  fact  that  a  fiduciary  rela- 
tion is  shown  to  have  existed  between  the 
beneficiary  and  the  testator.  Instructions 
properly  refused.  Compher  v.  Browning,  219 
111.  429,  76  N.  E.  678.  When  it  is  said  that 
in  such  case  the  burden  is  shifted,  all  that 
is  meant  is  that  there  is  a  necessity  of  evi- 
dence to  answer  the  prima  facie  case  thus 
made  out  or  It  will  prevail,  but  the  burden 
of  maintaining  the  afllrmative  of  the  issue 
involved  Is  still  on  the  party  alleging  the 
fact  constituting  such  issue,  and  this  burden 
remains  throughout  the  trial.     Id. 

5.  Burden  of  rebutting  presumption  is  on 
legatee  or  devisee.  Dausman  v.  Rankin,  189 
Mo.  677,  88  S.  W.  696;  Roberts  v.  Bartlett, 
190  Mo.  680,  89  S.  W.  858.  Where  the  prin- 
cipal legatee  was  in  no  way  related  to  tes- 
tator, was  his  legal  advisor,  the  draftsman  of 
the  will,  procured  the  witnesses,  and  in  so 
far  as  it  appears  "was  the  only  person  who 
ever  read  or  had  possession  of  it,  he  must 
show  affirmatively  that  testator  had  an  in- 
telligent knowledge  of  Its  contents.  In  re 
Bedell's  Will,  107  App.  Div.  284,  95  N.  Y.  S. 
12.  Evidence  insufllcient  to  sustain  burden 
of  doing  so.  Id.  Where  testator  was  of  ad- 
vanc'ed  years,  and  will  was  drawn  by  prin- 
cipal beneficiary  who,  though  a  layman,  ad- 
vised him  in  regard  to  it,  and  testator  acted 
without  independent  advice,  and  contrary  to 
previously  expressed  intentions,  and  will  was 
unequal  and  unjust,  held  that  burden  was 
on  proponent  to  shO"w  affirmatively  that  will 
was  free,  intelligent  expression  of  testator's 
Intention.  In  re  Eckler's  Will,  47  Misc.  320, 
95  N.  Y.  S.  986.  Evidence  held  Insufficient  to 
sustain  burden.  Id.  Clerk  of  testatrix's  at- 
torney who  drew  will  was  principal  bene- 
ficiary, and  stood  in  position  of  peculiar  con- 
fidence toward  testatrix,  held  to  be  regarded 
as  her  attorney  in  determining  question  of 
fraud,  and  he  was  required  to  show  that  will 
expressed  testatrix's  true  intention.  In  re 
Egan's  Will,  46  Misc.  375,  94  N.  Y.  S.  1064. 
Evidence  insufficient  to  sustain  such  bur- 
den. Id.  Under  Code  Civ.  Proc.  §  2235  fact 
that  one  of  residuary  legatees,  who  was  tes- 
tator's attorney,  drew  the  will,  and  that  tes- 
tator was  old,  feeble,  and  ill,  raises  technical 
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person  standing  in  such,  relation  to  testator,  or  to  a  charity  represented  by  him,' 
it  being  immaterial  that  the  beneficiary  is  entirely  innocent.'  Some  co-urts  hold  that, 
though  undue  influence  will  not  be  presumed,  yet  when  such  fad;s  are  proved  as  will 
authorize  a  jury  to  find  the  existence  of  undue  influence,*  or  when  the  contestants 
have  made  a  prima  facie  case,  by  the  production  of  e-v'idence  from  which  the  pre- 
sumption of  undue  influence  arises,  the  burden  is  then  upon  proponents  to  show 
that  the  instrument  is  the  will  of  testator." 

Undue  influence  is. a  question  of  fact^"  for  the  jury.^^  Where  deceased  was  of 
sound  mind  and  was  not  easily  changed  or  influenced,  the  evidence  of  undue  ia- 
fluence  must  be  clear  and  convincing,"  but  in  cases  where  incapacity  and  undue 
influence  are 'both  relied  upon,  and. there  is  substantial  evidence  of  the  former,  any 
evidence,  however  slight,  tending  to  prove  the  latter,  is  freely  admitted.^'  Cases 
dealing  with  the  sufficiency  of  the  evidence  to  show  fraud^*  and  undue  influence^" 
will  be  found  in  the  notes. 


presumption  of  undue  influence,  or  at  least 
requires  proponents  to  show  "what  actually 
did  occur  at  time  of  execution  of  will  and 
prior  thereto.  In  re  Moray's  Estate,  147  Cal. 
495,  82  P.  67.  Evidence  that  there  was  no 
undue  influence  exerted,  and  that  testator 
expressly  afHrmed  will  sometime  after  its 
execution  -when  free  from  any  possibility  of 
undue  influence,  etc.,  held  to  overcome  pre- 
sumption. Id.  Person  standing  in  a  confi- 
dential relationsliip  must  be  sliown  to  have 
been  in  some  manner  directly  connected  Tvith 
the  making-  of  the  will.  Mere  fact  that  he 
■was  in  same  room  at  the  time  is  insufficient 
to  shift  burden.  In  re  Barry's  Will, 
219  111.  391,  76  N.  B.  577.  Rule  does  not  ap- 
ply where  such  person  takes  nothing  under 
the  will.  Confidential  advisor  of  testatrix 
who  procured  lawyer  to  draw  will,  and  was 
made  one  of  tvro  executors  and  trustees  held 
not  to  be  beneficiary.  Compher  v.  Browning, 
219  111.  429,  76  N.  B.  678.  The  fact  that  a 
confidential  agent  of  testator  drew  the  will 
or  procured  it  to  be  drawn,  and  was  made 
executor  and  trustee  thereunder,  may  call 
for  additional  scrutiny  as  to  the  fairness 
of  the  transaction,  but  siich  facts  do  not 
alone  invalidate  the  will  where  the  other 
evidence  sho^ws  that  there  "was  no  fraud,  or 
imposition,  er  attempt  to  exert  undue  in- 
fluence. Id.  Evidence  held  not  to  raise  pre- 
sumption of  undue  influence  so  as  to  throw 
burden  of  proof  on  proponent  to  show  that 
none  was  exerted.  In  re  Arneson's  Will 
[Wis.]   107  N.  W.  21. 

«,  7.  Roberts  v.  Bartlett,  190  Mo.  680,  89  S. 
W.    858. 

8.  Bradford  v.  Blossom,  190  Mo.  110,  88  S. 
W.  721;  Roberts  v.  Bartlett,  190  Mo.  680,  89  S. 
W.  858. 

0.  This  means  that  a  point  is  then  reach- 
ed where  the  contestant  must  prevail  unless 
the  proponent  assumes  the  obligations  of 
going  forward  with  his  evidence.  In  re  Ty- 
ner's  Estate    [Minn.]   106  N.  W.  898. 

10.  Dausman  v.  Rankin,  189  Mo.  677,  88 
S.  W.  696.  The  fact  that  an  inference  un- 
favorable to  the  validity  of  a  will,  which  may 
be  drawn  when  it  appears  that  a  person  who 
was  dependent  upon  or  subject  to  the  control 
of  another  makes  a  will  in  the  latter's  favor, 
may  be  rebutted  by  showing  that  the  trans- 
action was  fair  and  honest,  does  not  change 
the  question   of  whether  or  not  it  has   been 


rebutted  from  one  of  fact  te  one  •f  law. 
Edgerly  v.  Bdgerly  [N.  H.]  62  A.  716.  When- 
ever facts  that  would  sustain  the  will  are 
put  in  evidence,  together  ■with  other  facts 
from  which  an  inference  unfavorable  to  its 
validity  may  be  drawn,  the  question  whether 
such  unfavorable  inference  should  be  drawn, 
and  if  so  whether  it  has  been  rebutted,  are 
both  questions  of  fact.  Id.  Evidence  held 
to  require  submission  of  question  of  undue 
influence  to  jury.     Id. 

11.  Instruction  in  action  to  set  aside  will 
held  erroneous  as  in  effect  charging  jury 
that  there  was  sufficient  evidence  to  sustain 
a  finding  of  undue  influence,  the  evidence  in 
that  regard  being  conflicting.  Niemann  v. 
Cordtmeyer,  97  N.  T.  S.  670.  Issue  of  fraud 
held  properly  submitted  to  jury  where  there 
were  facts  and  circumstances  shown  from 
which  they  could  find  that  testatrix's  hus- 
band induced  her  to  make  the  will  in  issue 
by  a  tacit  agreement  upon  which  she  re- 
lied, but  which  he  did  not  at  the  time  intend 
to  keep  and  perform.  Morrison  v.  Tho- 
man  [Tex.]  89  S.  W.  409.  See,  also,  [Tex.  Civ 
App.]    86   S.  W-    1069. 

12.  Where  he  was  pr©sper«us  business 
man,  with  strong  and  vigorous  mind.  In  re 
Townsend's  Estate  [Iowa]  105  N.  W.  110. 
In  case  the  testator  was  of  sound  mind,  it  is 
not  sufficient  to  show  that  the  circumstances 
are  consistent  with  the  hypothesis  of  its 
having  been  obtained  by  uniue  influence,  but 
It  must  be  shown  that  they  are  inconsistent 
with  a  contrary  hypothesis.  Instruction  ap- 
proved. Compher  v.  Browning,  219  111.  429 
76  N.  B.  678.  The  presumption  in  favor  of 
the  validity  of  a  will  executed  with  all  the 
formalities  required  by  law,  anei  by  a  testa-  ■ 
tor  of  full  age  and  sound  mind,  is  •ne  of  fact 
only  and  does  not  arise  under  circumstances 
which  would  :ustify  a  finding  .f  undue  in- 
fluence. Edgerly  v.  Edgerly  [N.  H.]  62  A. 
716. 

M^w  ^-."m?  ^I?^.^J  ^^*-^*-^-  127  Iowa,  646.  103 
N.  W.  1013  Evidence  held  t«  require  sub- 
mission of  issue  to  jury.  In  re  J.nes'  Estate 
[Iowa]   106  N.  W.  610. 

14.  Evidence  Insullicient  to  show  fraud: 
lo  show  that  will  in  fav.r  »f  husband  was 
procured  by  false  or  fraudulent  promises! 
there  being  no  evidence  to  establish  an  in- 
tention on  his  part  not  to  comply  with  agree- 
ment to  dispose  of  property  as   wife  wished 
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§  3.  The  testamentary  instrument  or  act.  A.  Requisites,  form,  and  validity}' 
— A  will  may  be  defined  as  any  instniment,  executed  with  the  formalities  required 
by  law,  whereby  a  person  makes  a  disposition  of  his  property  to  take  effect  after 
his  death.^'  A  will  is  entitled  to  probate  though  it  does  nothing  more  than  appoint 
executors  of  testator's  estate.^*  So,  too,  a  properly  executed  codicil  is  a  final  testa- 
mentary disposition,  and,  if  sufficiently  complete  in  itself  to  be  capable  of  execu- 
tion, will  be  given  effect,  though  the  will  which  it  was  intended  to  supplement  is 
invalid  because  improperly  executed.^' 

A  will  which  is  to  become  effective  only  upon  the  happening  of  a  contingency 
is  a  contingent  or  conditional  will,^*  and  is  annulled  and  revoked  by  the  failure 
of  the  contingency  to  happen. ^^  The  will  is  conditional  only  if  the  contingency 
is  referred  to  as  the  condition  upon  which  the  disposition  is  to  become  operative.^* 
It  is  unconditional  in  case  the  event  is  referred  to  merely  as  giving  the  reason  or 
inducement  for  making  it.^^ 

A  testamentary  disposition  of  property  involves  the  act  or  will  of  a  single  in- 
dividual only.^*    The  distinguishing  feature  of  a  will  is  that  it  passes  no  present 


conceding  the  existence  of  such  an  agree- 
ment. Morrison  v.  Thoman  [Tex.  Civ.  App.] 
S6   S.   W.  1069. 

Evidence  Ueld  to  sbOTr  frand.  Parker  v. 
Lambertz  [Iowa]  104  N.  W.  452.  To  show- 
that  win  was  result  of  delusions  fraudulent- 
ly created  or  fostered  by  the  principal  bene- 
ficiary, and  was,  tlierefore,  the  result  of 
fraud  and  undue  influence.  In  re  Bgan's 
-Will,   46  Misc.   375,   94  N.  T.  S.    1064. 

1.5.  ETldence  held  stiflicieiit  to  show  undue 
Influence.  In  re  Tyner's  Estate  [Minn.]  106 
N.  W.  898.  To  sustain  finding  of  undue  in- 
fluence. Dausman  v.  Rankin,  189  Mo.  677, 
88  S.  W.  696;  Irving'  v.  Bruen,  110  App.  Dlv. 
558.   97  N.  Y.  S.   180. 

Evidence  lield  Insufficient  to  sliow^  undue 
influence.  In  re  Barry's  Will,  219  111. 
391,  76  N.  B.  577;  Parker  v.  Lambertz  [Iowa] 
104  N.  W.  452;  In  re  Townsend's  Estate 
[lowal  105  N.  W.  110;  Hibbard  v.  Baker 
[Mich.]  12  Det.  Leg.  N.  384,  104  N.  W.  399; 
Kneisel  v.  Kneisel  [Mich.]  12  Det.  Leg.  N. 
1029.  106  N.  W.  1114;  In  re  Nelson's  Estate 
[Neb.l  106  N.  W.  326;  In  re  Glandt's  Estate 
[Neb.]  197  N.  "W.  248;  Roche  v.  Nason  [N.  T.] 
77  N.  E.  1007,  afg.  105  App.  Div.  256,  93  N.  Y. 
S.  565;  Masseth  v.  Masseth  [Pa.]  62  A.  1076; 
Morrison  v.  Thoman  [Tex.  Civ.  App.]  86  S.  W. 
1069;  In  re  Sherwood's  Will  [Wis.]  105  N.  W. 
796.  Evidence  insufficient  to  sustain  finding 
of  undue  influence.  In  re  Keisler's  Estate 
[Pa.]  62  A.  108.  Court  Justified  in  granting 
nonsuit.  In  re  Morey's  Estate.  147  Cal.  495, 
82  P.  57.  Evidence  held  to  sustain  finding 
that  will  was  not  the  result  of  undue  Influ- 
ence Hutcheson  v.  Bibb  [Ala.]  38  So.  754; 
In  re  Nichols  [Conn.]  62  A.  610;  Heaston  v. 
Kreig  [Ind  ]  77  N.  E.  805;  In  re  Brannan's  Es- 
tate [Minn.]  107  N.W.  141;  Barker  v.Streuli  [N. 
J  Eq  ]  61  A.  408;  Hobson  v.  Moorman  [Tenn.] 
90  S  W.  152;  Mueller  v.  Pew  [Wis.]  106  N. 
W  840.  Verdict  that  will  was  not  result 
of'  undue  influence  held  not  clearly  against 
the  weight  of  the  evidence.  Compher  v. 
Browning,  219  111.  429,  76  N.  E.  678.  Evi- 
dence held  insufficient  to  authorize  submis- 
sion of  issue  to  jury.  Fethergill  v.  Fether- 
gill  [Iowa]  105  N.  W.  377;  Morrison  v.  Tho- 
man [Tex.]  89  a  W.  409.     See,  also,  86  S.  W. 


1069.  Evidence  held  insufficient  to  require 
submission  of  issue  of  undue  influence  to 
jury.  Threlkeld  v.  Bond  [Ky.J  92  S.  W.  606; 
Franklin  v.  Boone  [Tex.  Civ.  App.]  13  Tex. 
Ct.  Rep.  93,  88  S.  W.  262. 

Evidence  held  to  require  submission  of  is- 
sue to  jury.  In  re  Arnold's  Estate,  147  Cal. 
583,  82  P.  252;  In  re  Jones'  Estate  [Iowa] 
106  N.  W.  610;  Dodson  v.  Dodson  [Mich.]  12 
Det.  Leg.  N'.  831,  105  N.  W.  1110;  Bradford 
V.  Blossom,  190  Mo.  110,  88  S.  W.  721;  Rob- 
erts V.  Bartlett,   190  Mo.   680,   89  S.  W.    858. 

Evidence  held  to  justify  submission  of  is- 
sue. In  re  Glass'  Estate.  127  Iowa,  646,  103 
N.   W.   1013. 

18.     See  4  C.  L.   1877. 

17.  Heaston  v.  Kreig  [Ind.]  77  N.  B.  805. 

18.  Codicil.  In  re  Emmons'  Will,  96  N. 
Y.   S.    506. 

19.  Codicil  giving  one  legacy  and  appoint- 
ing executors  held  entitled  to  admission  to 
probate.  In  re  Emmons'  Will,  96  N.  Y.  S. 
506. 

20.  Dougherty  v.  Holschelder  [Tex.  Civ. 
App.]  13  Tex.  Ct.  Rep.  747,  88  S.  W.  1113. 

21.  Dougherty  v.  Holschelder  [Tex.  Civ. 
App.]  13  Tex.  Ct.  Rep.  747,  88  S.  W.  1113. 
Where  will  recited  that  it  was  made  "in. 
case  I  die  on  my  journey  home  from  Cali- 
fornia" held  that  testatrix  died  on  her  jour- 
ney where  she  died  In  another  city  where 
she  was  staying  temporarily,  before  arriving 
home.  Wells  v.  Chase  [Wis.]  106  N.  W.  799. 
Evidence  held  to  sustain  finding  as  to  her 
residence.  Id.  Such  a  provision  would  not 
have  defeated  will  had  she  died  after  arriv- 
ing   home.     Id. 

23.  Holographic  will  consisting  of  letters 
held  conditional  on  testator's  death  from  a 
surgical  operation,  and  inoperative  where 
he  survived.  Dougherty  v.  Holschelder  [Tex. 
Civ.  App.]  13  Tex.  Ct.  Rep.  747,  88  S.  W.  1113. 

23.  Dougherty  v.  Holschelder  [Tex.  Civ. 
App.]    13    Tex.    Ct.    Rep.    747,    88    S.    W.    1113. 

24.  A  received  certain  sum  from  B  and 
gave  latter  a  mortgage  providing  for  pay- 
ment to  him  of  a  certain  sum  per  annum 
during  life,  and  further  providing  that  the 
Intention  of  the  parties  was  to  secure  to  B 
the   interest   on   the   principal   sum   for   life. 
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interest  in  the  property,  does  not  take  eileet  until  the  maker's  death,  and  is  am- 
bnlatory  and  revocable  by  him  during  his  lifetime.^^  An  instrument  which  operates 
to  pass  some  present  interest  is  not  testamentary  in  character,^*  even  though  the 
right  to  possession  and  enjoyment  is  postponed.^^    The  question  is  one  of  intention^' 


and  that  In  case  such  Interest  was  paid  as 
provided,  such  principal  sum  was  "to  re- 
main to  A,  her  heirs,  etc."  and  upon  the 
death  of  said  B  and  payments  of  interest 
as  aforesaid,  this  obligation  is  to  become 
null  and  void.  Held  not  to  be  an  attempted 
testamentary  disposition  of  B's  property. 
Fiscus  V.  Wilson  [Neb.]  104  N.  W.  856. 

25.  In  re  Hall's  Estate  [Cal.]  84  P.  839; 
O'Day  V.  Meadows  [Mo.]  92  S.  W.  637.  It  Is 
of  the  essence  of  a  testamentary  disposition 
of  property  that  it  be  purely  posthumous  In 
operation,  since  during  life  the  intent  of  the 
testator  must  continue  ambulatory.  Heaston 
V.  Kreig  [Ind.]  77  N.  E.  805.  Distinguishing 
feature  is  that  it  takes  effect  upon  death. 
In  re  Emmons'  Will,  96  N.  Y.  S.  506.  In  de- 
termining whether  an  instrument  is  a  deed 
or  a  will  the  question  is  whether  the  maker 
Intended  any  interest  or  estate  "whatever  to 
vest  before  his  death  and  upon  the  execution 
of  the  paper,  or  whether  he  intended  that  all 
the  interest  and  estate  should  take  effect 
only  after  his  death.  If  former,  it  is  deed, 
and  If  the  latter,  a  will.  McLain  v.  Garri- 
son [Tex.]  13  Tex.  Ct.  Rep.  758,  89  S.  W.  284. 
For  former  opinion  see  [Tex.  Civ.  App.]  88 
S.  W.  484.  A  will  speaks,  and  is  intended  to 
speak,  as  of  the  death  of  the  testator,  and 
until  that  time  the  title,  legal  and  equitable, 
remains  unchanged  in  the  testator,  and  he 
may  sell,  convey,  and  dispose  of  the  same 
as  fully  as  if  no  will  had  ever  been  made 
toy  him.  No  right,  title,  or  interest  of  any 
kind  in  the  thing  devised  or  bequeathed 
passes  to  devisee  or  legatee  until  testator's 
death,  and  not  then  if  it  appears  that  he  has 
otherwise  disposed  of  the  property  during 
his  lifetime.  Lewis  v.  Curnutt  [Iowa]  106 
N.  W.  914.  Wills  are  ambulatory  during 
the  life  of  the  testator,  and  are  necessarily 
revocable,  while  deeds  take  effect  upon  de- 
livery, and  are  operative  and  binding  during 
the  life  of  the  grantor.  Instrument  Is  a  deed 
if  it  cannot  be  revoked,  defeated,  or  im- 
paired, by  the  act  of  the  grantor,  but  is  a 
will  if  It  is  not  to  take  effect  until  maker's 
death,  and  he  has  the  unqualified  power  of 
revocation.  McLain  v.  Garrison  [Tex.  Civ. 
App.]  13  Tex.  Ct.  Rep.  758,  S9  S.  W.  284.  For 
former  opinion  see  [Tex.  Civ.  App.]  88  S.  W. 
484.  O'Day  v.  Meadows  [Mo.]  92  S.  W.  637. 
The  distinction  between  a  will  and  a  trust 
Is  that  the  former  becomes  operative  only  at 
the  death  of  tlie  testator,  while  the  latter 
passes  an  interest  to  the  trustee  and  the 
beneflciary  instantly  upon  the  execution  of 
the  writing  by  which  it  is  created.  Lewis  v. 
Curnutt  [I«wa]  106  N.  W.  914. 

Instramcnts  held  tc»tninentary  In  charae- 
ter:  Instrument  in  form  of  a  contract. 
Heaston  v.  Kreig  [Ind.]  77  N.  E.  805.  Note 
regular  in  form,  shown  to  have  been  given  in 
consideration  of  promise  by  payee  to  "dis- 
tribute" a  certain  sum  after  maker's  death 
to  a  priest  for  masses,  another  sum  to  a  sis- 
ter, and  to  "keep"  the  balance.  McCourt  v 
Peppard  [Wis.]  105  N.  W.  809.  Though  note 
recites  present  consideration,  parol  evidence 


is  admissible  to  show  that  true  consideration 
was  promise  to  do  something  in  future,  and 
hence  was  testamentary.     Id. 

26.  Instmmcnts  lieia  not  to  be  testamen- 
tary: Assignment  of  bonds  to  trustee  charg- 
ing him  with  the  payment  of  the  interest 
thereon  to  the  donor  for  life  and  directing 
the  delivery  of  the  bonds  to  persons  named 
on  the  donor's  death,  held  to  constitute  an  ir- 
revocable disposition  of  the  property  passing 
title  immediately.  Robertson  v.  Robertson 
[Ala.]  40  So.  104.  Paper  in  form  of  a  deed, 
attested  as  such,  and  delivered  to  the  party 
named  as  grantee,  and  in  the  granting,  as 
well  as  in  the  habendum  and  tenendum, 
clause  purporting  to  convey  the  title  In 
praesenti,  should  not  be  construed  as  testa-, 
mentary  In  character  because  it  recites  that 
the  premises  are  to  "remain  the  right  and 
property"  of  the  grantor  "for  and  during  her 
natural  life,"  the  purpose  and  effect  of  such 
recital  being  to  reserve  a  life  estate  in  the 
grantor.  Sharpe  v.  Mathews,  123  Ga.  794,  61 
S.  E.  706.  Deed  to  sister  reserving  to  grantor 
a  life  estate  in  the  land  and  providing  that 
the  consideration  mentioned  therein  w^as  to 
be  deducted  from  the  grantee's  share  of  the 
grantor's  estate,  held  to  convey  an  Immediate 
vested  interest  in  remainder  and  not  to  be 
testamentary  in  character  on  the  theory  that 
it  amounted  to  an  attempted  revocation  of 
the  residuary  clause  of  a  previous  will  so  far 
as  such  realty  was  concerned.  Seaton  v. 
Lee  [in.]  77  N.  E.  446.  Deed  and  another  In- 
strument held  to  pass  present  title.  Lewis 
V  Curnutt  [Iowa]  106  N.  W.  914.  Pact  that 
trust  includes  gifts  which  do  not  pass  into 
the  possession  of  the  cestuis  que  trust  is  not 
conclusive  against  instrpment  being  a  deed 
and  valid  as  such.  Id.  Fact  that  writings 
provided  for  payment  of  txpenses  of  settling 
grantor's  estate,  thus  rendering  possible  the 
entire  exhaustion  of  the  estate  to  the  exclu- 
sion of  the  benflciaries,  held  not  to  show  that 
a  trust  could  not  have  been  Intended  Id 
Power  of  revocation  does  not  prevent  present 
passing  of  title.  Id.  Where  a  grantor  ex- 
ecuted deeds  with  a  testamentary  purpose 
and  delivered  them  to  his  wife  with  the  di- 
rection to  keep  them  until  he  was  done  with 
tbem  and  then  "deliver  them  to  the  girls" 
his  action  taken  in  connection  with  all  tlie 
circumstances  held  to  constitute  a  good  de- 
sTlls.  ^-  ^'^''°°'    '  ^^'^   C    <£    (N. 

w^''".,   ^'P"^^  '^-  Meadows  [Mo.]  92  S.  W    637 
Words    "from  and   after   my   death"    he  d   to 
have  no  reference  to  time  when  title  or  f^ 
terest  should  pass  under  deed    but   to   reS; 

rthoritl%oT,."^'"  '^"^'^«  ^^""'^  hav^ 
authority  to  take  possession  and  proceed 
with  active  performance  of  the  trust  T  »wi= 
V.  Curnutt  [Iowa]  106  N    W    914  ^^ 

InBfrmments  held  not  testamentary,  In- 
of  sT'^n/^"^"^  husband,  in  consignation 
of  $5  and  love  and  affection,  does  "grant 
bargain,  sell,  and  convey"  certain  property 
to  his  wife,  and  providing  that  it  is  "to  re- 
main null   and  void  during  my  lifetime,   but 
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to  be  gathered  from  the  instrument  itself/"  parol  evidence  being  inadmissible  to 
show  a  different  intention  from  that  expressed.""  It  affords  no  objection  whatever 
to  the  testamentary  character  of  an  instrument  that  it  contains  provisions  of  a 
contractual  nature/^  nor  is  it  material  by  what  name  the  instrument  is  called.^^ 

If  testamentary  in  character  the  instrument  must  operate  as  a  will,  if  at  all.'' 
If  the  paper  is,  on  its  face,  equivocal,  the  presumption  is  against  its  being 
testamentary,  unless  it  is  made  clearly  to  appear  that  it  was  executed  animo 
testandi,'*  but  a  construction  rendering  it  operative  will  be  preferred  to  one  render- 
ing it  ineffectual.''^ 

(§3)  B.  Execution  of  will.  1.  Mode  of  execution.^" — The  right  to  dispose 
of  one's  property  by  will  being  purely  statutory,''  the  statutory  requirements  as 
to  the  manner  of  its  execution  must  be  at  least  substantially  complied  with,'* 
testator's  intention  beiag  immaterial  in  this  regard.'* 


to  become  of  full  force  and  effect  Immediate- 
ly upon  my  decease  without  court  process  of 
any  kind,"  and  purporting  to  have  been 
"signed,  sealed  and  delivered"  in  the  pres- 
ence of  the  witnesses,  held  not  a  will  but  a 
deed  transferring  property  in  praesenti.  In 
re  Hall's  Estate  [Cal.]  84  P.  839.  Deed  by 
husband  and  wife  whereby  they,  "in  consider- 
ation of  the  sum  of  one  dollar  to  them  In 
hand  paid"  by  the  grantee,  "hereby  remise, 
sell  and  quitclaim"  to  him  an  estate  in  cer- 
tain land  commencing  on  the  death  of  the 
husband  and  continuing  during  the  wife's 
lifetime,  held  not  to  be  testamentary  in  char- 
acter. O'Day  V.  Meadows  [Mo.]  92  S.  W.  637. 
Instruments  In  the  form  of  deeds,  containing 
all  the  elements  of  deeds,  granting  and  con- 
veying to  the  grantee  the  interest  described 
and  concluding  with  usual  habendum,  tenen- 
dum, and  warranty  clauses,  held  deeds  not- 
withstanding provisions  that  they  were  not 
to  take  effect  until  maker's  death,  in  view  of 
Rev.  St.  1895,  art.  632  (556),  providing  that 
an  estate  of  Inheritance  to  commence  in  fu- 
ture may  be  created  by  deed.  McLaln  v. 
Garrison  [Tex.  Civ.  App.]  88  S.  W.  484;  re- 
hearing denied,  13  Tex.  Ct.  Rep.  758,  89  S.  W. 
284. 

28.  "Whether  an  Instrument  is  testamen- 
tary in  character  is  to  be  determined,  not 
necessarily  from  the  language  nor  from  the 
belief  or  understanding  of  the  parties  as  to 
Its  legal  effect,  though  these  should  be  con- 
sidered, but  the  circumstances  surrounding 
the  parties  at  the  time  of  its  execution  are 
also  to  be  taken  into  consideration,  and  from 
all  the  facts  the  court  will  determine  wheth- 
er the  instrument  was  intended  to  have  a 
post  mortem  effect.  McCourt  V.  Peppard 
[Wis.]   105  N.  W.  809. 

20.  Intention  as  gathered  from  the  face  of 
the  instruments  controls.  McCain  v.  Garri 
son  [Tex  Civ.  App.]  88  S.  W.  484,  rehearing 
denied  [Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  758, 
89  S  W.  284.  An  intention  that  deeds  shall 
be  testamentary  in  character  cannot  be  given 
effect  as  against  their  plain  and  unambigu- 
ous provisions.  Dodson  v.  Dodson  [Mich.]  12 
Det.  Leg.  N.   831,  105  N.  W.  1110. 

30.  Where  an  instrument  is  in  terms 
plainly  a  deed  conveying  a  present  interest, 
and  there  is  nothing  therein  to  indicate  a 
testamentary  intent,  extrinsic  evidence  is  not 
admissible  to  show  the  contrary.  Deeds  held 
unambiguous  and  hence  not  subject  to  pro- 


bate as  a  testamentary  disposition  of  prop- 
erty, though  circumstances  showed  that  they 
were  so  intended.  Dodson  v.  Dodson  [Mich.] 
12  Det.  Leg.  N.  831,  105  N.  W.  1110.  If  the  In- 
strument contains  every  element  of  a  valid 
will,  and  is  incapable  of  operating  in  any 
other  way,  the  animus  testandl  will  be  im- 
plied, and  parol  evidence  is  inadmissible  to 
show  a  different  intent.  Heaston  v.  Kreig 
[Ind.]  77  N.  E.  805. 

31.  Heaston  v.  Kreig   [Ind.]   77  N.   E.   805. 

32.  Heaston  v.  Kreig  [Ind.]  77  N.  B.  805; 
In  re  Emmon's  Will,  96  N.  T.  S.  506.  Will 
have  operation  according  to  its  legal  effect 
irrespective  of  whether  the  maker  calls  it  a. 
deed  or  a  will.  McLain  v.  Garrison  [Tex. 
Civ.  App.]  13  Tex.  Ct.  Rep.  758,  89  S.  W.  284. 
For  former  opinion  see  [Tex.  Civ.  App.]  88  S. 
W.  484. 

33.  MoCourt  V.  Peppard  [Wis.]  105  N.  W. 
809. 

34.  McLain  v.  Garrison  [Tex.  Civ.  App.]  13 
Tex.  Ct.  Rep.  758,  89  S.  W.  284.  For  former 
opinion  see  [Tex.  Civ.  App.]   88  S.  W.  484. 

35.  An  instrument  properly  executed  as  a 
will  will  be  construed  as  a  will  rather  than 
as  a  contract  where  the  latter  construction 
would  render  it  ineffectual.  Heaston  v. 
Kreig  [Ind.]   77  N.  B.  805. 

36.  See  4  C.  L.  1878. 

37.  In  re  Pederson's  Estate  [Minn.]  106 
N.  W.  958. 

38.  In  re  Pederson's  Estate  [Minn.]  106 
N.  W,  958;  In  re  Moore's  Will,  109  App.  Div. 
762,  96  N.  Y.  S.  729,  rvg.  46  Misc.  537,  95  N.  Y. 
S.  61;  In  re  Willing's  Estate,  212  Pa.  136,  61 
A.  812.  A  substantial  compliance  is  suffi- 
cient. Garnett  v.  Foston  [Ky.]  91  S.  W.  668. 
In  case  of  holographic  will.  Brogan  v.  Bar- 
nard [Tenn.]  90  S.  W.  858.  Fact  that  will  is 
holographic  does  not  dispense  with  substan- 
tial compliance  with  provisions  of  statute 
in  regard  to  its  execution,  but  it  shows  that 
testator  understood  its  contents  and  that  it 
expresses  his  wishes,  and  the  necessity  for 
exercising  great  care  in  considering  evidence 
relative  to  execution  does  not  exist  to  the 
=!ame  extent  as  it  otherwise  would.  In  re 
Eldred's  Will,  109  App.  Div.  777,  96  N.  Y.  S. 
435. 

39.  Intention  has  no  bearing  on  the  ques- 
tion of  publication.  Failure  to  prove  publi- 
cation cannot  be  supplied  by  resorting  to 
inference  that  testator  knew  he  was  execu- 
ting  his  will,   but   desired   to  withhold   that 
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In  order  to  be  incorporated  into  the  will  by  reference,  extrinsic  papers  mnst  be 
described  in  clear  and  definite  terms."  In  New  York  no  testamentary  provision  m 
other  nnexecuted  or  unattested  papers  can  be  incorporated  into  a  will.'*^  Whether 
a  trust  deed  previously  executed  is  a  part  of  the  will  is  a  question  of  law  for  the 
court.*^ 

The  will  must  be  executed  animo  testandi/'  and  testator  must  know  its  con- 
tents." The  fact  that  it  was  not  read  over  to  testator  is-  immaterial  where 
there  is  no  doubt  that  it  correctly  expresses  his  intent.*'^  A  will  prepared  from 
instructions  and  directions  given  by  him,  and  signed  by  him  upon  the  assurance  that 
it  expresses  his  wishes,  is  void  if  the  language  incorporated  therein  does  not,  in 
legal  effect,  make  the  provisions  intended  by  him,*"  but  this  rule  does  not  render 
a  will  void  for  failure  to  incorporate  therein  provisions  supplied  by  the  statutes  of 
inheritance.*' 

The  manner  of  execution,  being  purely  statutor}',  varies  in  the  different 
states.  The  more  common  requirements  are  that  the  will  must  be  in  writing  and 
signed  by  the  testator,  or  by  some  other  person  for  him,  in  his  presence  and  by  his 
express  direction,*^  that  he  must  sign  or  acknowledge  his  signature,'"  in  the  presence 


knowledge  from  the  witnesses.  In  re  Moore's 
Will,  109  App.  Div.  762,  96  N.  T.  S.  729,  rvg. 
46  Misc.  537,  95  N.  Y.  S.  61. 

40.  Unsigned  memorandum  held  no  part 
of  will  which  alluded  generally  to  any  "mem- 
orandum which  I  may  leave."  Minot  v.  Par- 
ker [Mass.]   75  N.  E.  149, 

41.  "Will  which  Is  invalid  because  attested 
by  only  one  witness  cannot  he  validated  by, 
or  incorporated  into,  a  properly  executed 
codicil  subsequently  made.  In  re  Bmmon's 
Will,  96  N.  T.  S.  506, 

43.  In  re  Glass'  Estate,  127  Iowa,  646,  103 
N.  W.  1013. 

43,  The  animus  testandi  does  not  depend 
upon  the  maker's  realization  that  the  instru- 
ment he  is  making  is  a  will,  but  upon  his  in- 
tention to  create  a  revocable  disposition  of 
his  property  to  take  effect  after  his  death. 
Heaston  v.  Kreig  [Ind.]  77  N.  B.  806.  Testa- 
trix directed  that  dwelling  house  should  be 
appraised  and  that  her  son  should  have  op- 
tion to  take  it  at  appraised  value.  Later  she 
signed  a  writing  addressed  to  her  son  stating 
that  she  had  bequeathed  to  him  "the  house  I 
now  live  in  for  the  sum  of  $10,000,  as  expressed 
In  my  will  written  by"  M.  Hold  that  the 
admission  of  such  writing  as  a  codicil  was 
properly  refused,  there  being  nothing  to 
identify  the  will  proved  as  the  one  referred 
to  therein,  or  the  house,  and  the  writing 
being  merely  a  declaration  as  to  a  past  act, 
and  not  «f  a  present  intention  to  make  a 
testamentary  disposition  of  the  property.  In 
re  Bright's  Estate,  212  Pa.  363,  61  A.  941. 

44.  The  fact  that  the  will  was  written  in 
a  language  which  testator  did  not  under- 
stand is  Immaterial  if  it  clearly  appears  that 
he  was  otherwise  accurately  informed  of  its 
contents  and  meaning  in  a  language  which 
he  etid  understand.  In  re  Arneson's  Will 
[Wis.]  107  N.  W.  21,  Instructions  calling 
attention  of  jury  to  question  whether  or  not 
testatrix  knew  contents  of  will  when  she 
executed  it,  and  fully  understood  its  provi- 
sions, held  not  objectionable  as  calling  at- 
tention of  jury  to  ignorance  or  understanding 
of  testatrix  as  an  isolated  fact,  where  bill  al- 
leged that  she  was  illiterate,  had  no  knowl- 


edge of  value  of  her  estate,  and  no  under- 
standing of  contents  of  will.  Compher  v. 
Browning,  219  111,  429,  76  N.  B.  678.  Illiter- 
acy of  testatrix  held  not  to  justify  setting 
aside  will  on  ground  that  she  did  not  know- 
its  contents  in  view  of  evidence  of  her  clear- 
ness of  mind,  etc.  Id,  Evidence  held  to  sus- 
tain finding  that  will  was  drawn  according 
to  the  express  wishes  of  testatrix  and  that 
she  knew  its  contents.  Barker  v.  Streuli  [N. 
J,  Bq,]  61  A,  408.  Where  testator  is  shown 
to  have  executed  an  instrument  as  his  will, 
being  in  his  right  mind,  and  there  is  no  evi- 
dence of  fraud  or  imposition,  it  will  be  pre- 
sumed that  he  was  aware  of  its  contents. 
Proof  of  testator's  signature  to  the  will  is 
prima  facie  evidence  of  his  having  under- 
standingly  executed  the  same.  Compher  v. 
Browning,  219  111.  429,  76  N.  B.  678.  Is  pre- 
sumed that  one  signing  an  instrument  under- 
stands its  nature  and  contents.  Todd  v.  Todd 
[111,]  77  N.  E,  680.  Instruction  that  Jury 
should  find  against  will  if  evidence  on  ques- 
tion whether  testator  .understood  nature  and 
contents  of  will  was  evenly  balanced  held 
erroneous,  there  being  no  averment  in  the 
bill  that  testator  did  not  know  the  nature  of 
the  will  or  what  was  in  it.     Id. 

45.  In  re  Masseth's  Estate  [Pa.J  62  A.  640, 

46.  In  re  Brannan's  Estate  [Minn.]  107  N 
W.  141. 

47.  Not  where  property  passes  under  the 
will  in  connection  with  the  statute  to  per- 
sons to  whom  he  intended  it  to  go.  as  where 
residuary  clause  in  favor  of  mother  was 
omitted  but  properly  passed  to  her  under 
statute,  it  not  having  been  disposed  of.  In 
re  Brannan's  Estate  [Minn.]  107  N    W    141 

48.  Gen,  St.  1894,  §  4426.  In  re  Ped'erson's 
Estate  [Minn,]  106  N,  W.  958.  Wood  v. 
Rhode  Island  Hospital  Trust  Co.  [R.  I.]  61 
A,  757,  Testator  made  copy  »t  letter  to  at- 
torney directing  him  to  prepare  codicil  to  his 
will  so  as  to  leave  certain  property  to  cer- 
tain person,  and  indorsed  envelope  in  which 
he  placed  It  "copy  of  codicil  to  my  will,"  but 
did  not  sign  Indorsement.  Attorney  refused 
to  prepare  codicil,  but  testat»r  put  copy  in 
his  desk,  called  beneficiary's  attention  to  it. 
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of  the  statutory  number  of  witnesses/"  who  must  in  most  states  be  informed  that 
the  instrument  is  his  will/^  and  who  must  sign  as  witnesses  in  his  presence/^  and, 
in  some  states,  at  his  request.^" 


and  told  her  that  It  made  no  difference  and 
was  all  right.  Held  that  copy  was  not  a 
valid  codicil,  since  it  was  not  intended  as 
such  when  made,  and  if  indorsement  was 
made  later  and  Intended  as  a  publication,  it 
was  inoperative  because  not  signed.  In  re 
Willing's  Estate,  212  Pa.  136,  61  A.  812. 
Where  will  is  not  personally  signed  by  tes- 
tator by  writing  his  name  or  making  his 
mark  it  Is  void  unless  his  name  was  so 
signed  by  his  direction  and  in  his  presence. 
In  re  Peterson's  Estate  [Minn.]  106  N.  W. 
958.  Direction  need  not  be  given'in  express 
words,  but  acts  relied  on  to  show  such  direc- 
tion must  be  unambiguous  and  clearly  indi- 
cate the  necessary  direction  or  request,  and 
the  act  of  signing  must  be  in  obedience  to 
the  direction  thus  conveyed.  Id.  Evidence 
held  to  sustain  finding  that  "will  "was  not 
properly  executed.  Id.  Where  statute  pro- 
vided that  will  must  be  in  writing  "with  the 
name  of  the  testator  subscribed  thereto  by 
himself  or  by  some  other  person  in  his  pres- 
ence and'by  his  direction,"  etc.,  held  that  will 
was  sufficiently  executed  though  testator's 
signature  was  written  by  another  out  of  his 
presence,  where  it  was  subsequently  read 
over  to  him,  and  he,  being  unable  to  write, 
made  his  mark  in  the  presence  of  the  wit- 
nesses. Garnett  v.  Poston  [Ky.]  91  S.  W. 
668.  The  signature  is  that  of  the  testator 
himself  where  he  holds  the  pen,  though  his 
hand  is  guided  by  some  other  person.  Is  not 
a  signature  by  some  other  person  for  him 
so  as  to  require  proof  of  express  authority. 
Wood  V.  Rhode  Island  Hospital  Trust  Co.  [R. 
I.]  61  A.  757. 

49.  Evidence  held  sufficient  to  sustain 
finding  that  will  was  signed  by  testator  in 
the  presence  of  the  subscribing  witnesses. 
Senn  v.  Gruendling,  218  111.  458,  75  N.  E.  1020. 
It  is  not  necessary  that  the  witnesses  see 
testator  sign  the  will  or  see  his  name  there- 
on, or  for  him  to  acknowledge  that  he  signed 
it,  but  It  Is  sufficient  If  he  acknowledges  to 
them,  either  by  words  or  acts  that  the  In- 
strument is  his  act  and  deed.  In  re  Barry's 
■Will,  219  111.  391,  76  N.  E.  577. 

CO.  Under  Rev.  St.  1895,  arts.  5335,  5336, 
will  not  written  entirely  by  testator  must  be 
attested  l»y  two  witnesses.  McLain  v.  Gar- 
rison [Tex.  Civ.  App.]  88  S.  W.  484.  Witness 
who  takes  part  in  the  physical  act  of  writing 
her  name  by  holding  the  pen  while  another 
writes  it,  and  who  does  so  animo  testandi,  in 
the  presence  of  testator,  and  at  his  request, 
is  an  effectual  subscribing  witness,  though 
she  is  able  at  the  time  to  write  her  own 
name.  In  re  Pope's  Will,  139  N.  C.  484,  52  S. 
E.   236. 

51.  The  publication  of  the  will  is  essen- 
tial to  its  validity  (In  re  Moore's  Will,  109 
App.  Div.  762,  96  N.  Y.  S.  729,  rvg.  46  Misc. 
537,  95  N.  T.  S.  61),  and  this  is  equally  true 
in  the  case  of  a  holographic  will  (Id.).  Held 
error  to  admit  will  where  only  evidence  as 
to  publication  was  to  the  effect  that  testator 
told  subscribing  witnesses  that  Instrument 
was  not  his  will,  but  was  merely  a  memor- 
andum of  his  property  which  he  expected  to 
use   in   preparing   a.  will   In   the    future.     Id. 


Publication  is  a  declaration  by  the  testator 
that  the  writing  is  his  last  will.  Vernon  v. 
Vernon  [N.  J.  Eq.]  61  A.  409.  Publication 
may  be  by  words,  or  acts  or  signs  which 
clearly  and  distinctly  make  known  to  the 
witnesses  that  the  instrument  to  which  they 
are  requested  to  subscribe  is  the  testator's 
will.  Evidence  of  publication  held  sufficient. 
Id.  Evidence  held  insufficient  to  show  pub- 
lication. In  re  Sarasohn's  Will,  47  Misc.  535. 
95  N.  T.  S.  975. 

Contrn;  In  Illinois  it  is  not  necessary  for 
the  testator  to  state,  or  for  the  witnesses  to 
know,  that  the  instrument  is  a  will.  In  re 
Barry's  Will,  219  111.  391,  76  N.  E.  577. 

52.  A  paper  not  attested  by  two  wit- 
nesses in  the  presence  of  the  testator  is  not 
a  will.  Standley  v.  Moss,  114  111.  App.  612. 
"Presence"  means  conscious  presence  giving 
visual  or  other  sensory  knowledge  of  the 
attestation  by  the  witnesses.  Calkins  v.  Cal- 
kins, 216  111.  458,  75  N.  E.  182.  Attestation 
by  taking  will  from  testator  to  adjoining 
room  out  of  vision  thence  returning  and  ac- 
knowledging signatures  is  not  in  testator's 
"presence."  Id.  Attestation  in  same  room 
with  testator  is  good  without  regard  to  in- 
tervening objects  "n^hich  might  or  did  Inter- 
cept his  view,  wher'e  he  could  have  seen  had 
he  looked.  In  re  Brannan's  Estate  [Minn.] 
107  N.  W.  141.  Evidence  held  to  sustain  find- 
ing of  due  execution.  Id.  Where  the  wit- 
nesses sign  in  the  same  room  with  testator 
and  at  his  request,  it  is  immaterial  that  his 
eyesight  is  so  dim  that  he  does  not  actually 
see  the  act  of  writing.  In  re  Arneson's  Will 
[Wis.]   107  N.  W.  21. 

NOTE.  Meaning  of  "In  the  Presence  ofl" 
Where,  after  testator  had  signed  his  will  in 
the  presence  of  the  attesting  witnesses,  they 
took  it  into  another  room  and  there  signed 
it,  being  out  of  testator's  sight  at  the  time, 
and  then  returned  to  his  room  and  read  the 
will  to  him,  showing  him  their  signatures, 
with  which  he  expressed  satisfaction.  Held, 
that  the  attestation  was  not  "in  the  presence 
of"  the  testator.  Calkins  v.  Calkins,  216  111. 
458,  75  N.  E.  182.  The  decision  is  in  line  with 
the  older  cases  holding  that  the  words  "in 
the  presence  of"  should  be  strictly  construed, 
the  tests  of  the  presence  being  vision  and 
mental  comprehension.  30  Amer^  &  Eng. 
Enc.  of  Law  [2d  Ed.]  598;  1  Jar.  Wills,  120; 
1  trnderhill.  Wills,  §  196;  Mendell  v.  Dunbar, 
169  Mass.  74,  47  N.  B.  402,  61  Am.  St.  Rep. 
277;  Boldry  v.  Parris,  2  Cush.  [Mass.]  435. 
Thus,  where  testator  is  unconscious  when  the 
attestation  is  made,  it  is  void.  Sanders  v. 
Stiles,  2  Redf.  [N.  Y.]  1.  So  when  he  cannot 
see  the  signing,  even  though  it  is  In  the  same 
room  and  near  him,  it  Is  not  in  his  presence. 
Reed  v.  Roberts,  26  Ga.  441.  But  if  testator 
can  see  the  act.  It  is  immaterial  whether  it 
occurs  in  his  Immediate  presence  or  not. 
Shire  V.  Glascock,  2  Salk.  688;  Drury  v.  Con- 
nell,  177  111.  43,  52  N.  B.  368.  In  Michigan 
under  almost  identical  circumstances  with 
those  of  the  principal  case,  it  was  held  that' 
the  attestation  was  good  on  the  ground  that 
onlj'  a  substantial  compliance  with  the  stat- 
ute was  necessary.     Cook  v.   Wiachester,   81 
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Proponent  must  show  affirmatively  that  all  the  conditions  required  by  the  stat- 
ute in  the  execution  of  the  will  were  complied  with,^*  particularly  where  there  is 
no  attestation  clause  ;='  but  when  it  is  established  that  testator  afiSxed  his  signature 
to  the  instrument  and  that  the  persons  whose  names  appear  as  subscribing  wit- 
nesses signed  a  certificate  declaring  all  the  steps  required  by  statute  for  due  execu- 
tion, there  arises  a  strong  presumption  that  such  steps  were  taken  which  need  not 
be  suppported  by  affirmative  memory  of  witnesses,""  and  which,  to  defeat  the  will, 
must  be  overcome  by  evidence  to  the  contrary.''  In  case  the  subscribing  witnesses 
testify  against  the  due  execution  of  the  vrill,  proponents  may,  if  they  can,  show 
proper  execution  by  other  evidence,  but  they  cannot  supply  a  defect  in  the  proof 
of  due  execution  by  proof  that  such  witnesses  had  previously  stated  facts  showing 
due  execution."'  One  is  a  competent  witness  to  testify  to  the  execution  of  a  will 
when  he  was  competent  at  the  time  he  attested  it."^  An  attesting  witness  is  not 
disqualified  as  a  witness  to  prove  the  will  by  the  fact  that  by  the  terms  thereof  he 
is  appointed  executor.'^'*  The  court  is  not  bound  to  accept  the  testimony  of  the 
subscribing  witnesses  that  the  will  was  executed  by  the  deceased,  even  though  it  is 
not  directly  and  expressly  contradicted."^  Admissions  of  the  witnesses  that  they 
may  be  mistaken,"^  or  that  their  memories  may  be  poor,  go  only  to  their  credibility."* 

On  the  issue  of  whether  the  will  is  genuine  or  a  forgery,  any  competent  evi- 
dence tending  to  show  either  fact  is  admissible.'* 

Whether  the  will  was  properly  executed""  and  whether  or  not  it  is  a  forgery"' 
are  questions  of  fact.  Cases  dealing  with  the  sufficiency  of  the  evidence  to  show 
due  execution  of  the  will,"'  and  its  genuineness,"'  will  be  found  in  the  note. 


Mich.  581,  46  N.  W.  106,  8  L,.  R.  A.  822.  See, 
also,  Cunningham  v.  Cunningham,  80  Minn. 
180,  83  N.  W.  58,  81  Am.  St.  Rep.  256,  51  L.  R. 
A.  642;  Sturdivant  v.  Birohett,  10  Grat.  [Va.] 
67;  and  Riggs  v.  Riggs,  135  Mass.  238.  These 
cases  have  never  been  regarded  favorably  in 
this  country  on  account  of  their  tendency 
toward  bringing  about  fraudulent  practices. 
See  note  by  Bigelow,  1  Jarman,  VS^ills,  122, 
note  1.  In  the  principal  case.  Cook  v.  Win- 
chester, and  Cunningham  v.  Cunningham, 
were  cited  and  criticised.  The  decision  in 
the  principal  ease  is  purely  technical,  as  the 
court  regarded  the  circumstances  as  pre- 
cluding any  attempt  at  fraud.  For  a  very 
complete  note  and  collection  of  cases  see 
note  to  Mandeville  v.  Parker,  31  N.  J.  Eq. 
242. — 4  Mich.   L.  R.   247. 

53.  Attesting  witnesses  need  not  make 
their  attestation  at  the  request  of  the  tes- 
tator.    Standley  v.  Moss,  114  111.  App.  612. 

54.  In  re  Arneson's  Will  [Wis.]  107  N.  W. 
21. 

55.  Must  prove  publication.  Vernon  v. 
Vernon  [N.  J.  Eq.]  61  A.  409. 

5«.  In  re  Arneson's  Will  [Wis.]  107  N.  W. 
21. 

57.  Evidence  held  not  to  overcome  pre- 
sumption. In  re  Arneson's  Will  [Wis.]  107 
N.  W.  21. 

58.  Where  witnesses  negative  publication, 
evidence  that  they  had  previously,  when  not 
under  oath,  stated  that  it  was  duly  pub- 
lished, held  not  available  to  show  publica- 
tion. In  re  Moore's  Will,  109  App.  Div.  762, 
96  N.  T.  S.  729,  rvg.  46  Misc.  637,  95  N.  T.  S. 
61.  Rule  not  changed  by  Code  Civ.  Proc.  §§ 
2618,  2620,  2622.  Id.  Probate  need  not  nec- 
essarily be  refused  because  one  of  the  attest- 


ing witnesses  testifies  against  the  facts  nec- 
essary to  constitute  a  due  execution.  Code 
Civ.  Proo.  §  2620.  In  re  Eldred's  Will,  109 
App.  Div.  777,  96  N.  T.  S.  435. 

59,  60.     Standley  v.  Moss,  114  111.  App.  612. 

61.  In  re  McDermott's  Estate  [Cal.]  82  P. 
842. 

62.  Admission  of  attesting  witness  on 
cross-examination  that  he  might  be  mistaken 
as  to  due  execution,  but  that  his  testimony 
was  in  accordance  with  his  best  recollection. 
In  re  Eldred's  Will,  109  App.  Div.  777  96  N 
T.  S.  435. 

63.  Admission  of  witness,  testifying 
against  due  execution,  on  cross-examination 
that  her  memory  is  very  poor  must  be  con- 
sidered In  connection  with  her  testimony. 
In  re  Eldred's  Will,  109  App.  Div.  777  96  N 
T.  S.  435. 

64.  Intention  of  testator  in  respect  to  pro- 
ponent as  to  the  disposition  of  his  property 
Is  material.  In  re  Burtis,  94  N.  T.  S  961  rvg 
43  Misc.  437,  89  N.  T.  S.  441.  It  is  competent 
to  introduce  the  disputed  will  in  evidence 
for  comparison  with  other  written  documents 
in  evidence  which  have  been  proved  to  be 
genuine,  or  to  introduce  forged  papers  where 
such  papers  will  tend  to  show  the  evil  pur- 
pose of  the  parties  who  may  have  forged  the 
^T.  'JIt^^'J-,-?"'''®^  "^^  Armentraut,    6   Ohio 

t^.  C    (ri.  S.)    15o. 

XT*^  In  re  Sarasohn's  Will,  47  Misc.  535,  95 
N.  T.  S.  975;  In  re  Eldred's  Will  109  Ann 
Div.  777,  96  N.  Y.  S.  435.  Whether  it  w'Ts 
properly  attested.  In  re  Brannan's  Estate 
[Minn.]  107  N.  W.  141. 

66.  Evidence  on  issue  of  forgery  of  testa- 
tor's signature  held  to  require  submission  of 
that  Issue  to   a  jury   pursuant  to  Code  Civ. 
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(§  3B)  2.  Nuncupative  and  holographic  wills.  Nuncupative  mlls."^ — Nun- 
cupative wills  are  generally  required  to  be  reduced  to  writing  and  offered  for  proof 
within  a  specified  time  after  the  speaking  of  the  testamentary  words.'"'  In  Louisiana 
a  nuncupative  will  by  private  act  is  not  invalid  because  written  in  the  presence  of 
the  five  attesting  witnesses  without  formal  dictation.'^  The  presentation  of  such 
a  will  supplies  or  dispenses  with  dictation.'^  Presentation  need  not  be  manual, 
but  the  acknowledgment  of  the  testator  that  the  paper  contains  his  last  will  implies 
the  presentation  provided  by  law,  even  though  such  acknowledgment  is  in  response 
io  a  question." 

The  burden  of  proving  an  alleged  nuncupative  will  in  proceedings  for  its 
probate  is  on  proponent.''* 

Holographic  wU'ls.'"^ — A  hologi'aphic  will  is  one  which  is  entirely  written  by 
the  testator.'''  In  many  states  attestation  may  be  dispensed  vnth  in  the  case  of 
such  wills.'^  Statutes  sometimes  require  that  such  wills  be  found  among  testator's 
valuable  papers  after  his  death.''*  By  valuable  papers  is  meant  such  papers  as  are 
regarded  by  the  testator  as  worthy  of  preservation,  and  as  are,  therefore,  in  his 
estimation,  of  some  value."  It  is  not  sufficient  that  the  will  be  found  among  his 
valuable  effects.*" 

(§3)  0.  Revocation  and  alteration.  Revocation  in  general.'^ — A  will  can 
be  expressly  revoked  only  in  the  manner  prescribed  by  statute,*^  and  the  law  requires 


Proc.   §   2588.     In  re  Burtis,   94  N.   T.  S.    961, 
rvg.  43  Misc.  437,  89  N.  T.  S.  441. 

67.  Evidence  held  sufficlcnit.  Heaston  v. 
Kreig  [Ind.]  77  N.  E.  805;  Threlkeld  v.  Bond 
[Ky.]  92  S.  W.  606;  In  re  Eldred's  Will,  109 
App.  Div.  777,  96  N.  T.  S.  435;  In  re  Sheeran's 
Will  [Minn.]  105  N.  W.  677. 

Evidence  held  Insufficient!  Evidence  of 
execution  and  publication  held  so  meager 
and  unsatisfactory  as  to  require  further 
hearing.  In  re  Schreiber's  Will,  98  N.  T.  S. 
483. 

68.  Evidence  held  to  sustain  finding  that 
will  was  not  executed  by  deceased.  In  re 
McDermotfs  Estate  [Cal.]  82  P.  842.  Evi- 
dence held  to  show  that  will  was  executed 
by  testatrix,  and  not  to  require  finding  that 
It  was  a  fabrication  and  a  forgery.  Wright 
V.  Flynn  CN.  J.  Eq.]   61  A.  973. 

69.  See  4  C.  L.  1883. 

70.  Under  1  Bal.  Ann.  Codes  &  St.  §  4606, 
within  six  months.  In  re  Sullivan's  Estate 
[Wash.]  82  P.  297.  Where  will  was  pro- 
posed for  probate  and  proof  offered  within 
statutory  time,  held  that  fact  that  court  ac- 
quired no  jurisdiction  to  admit  will  because 
of  failure  to  serve  proper  citations  did  not 
deprive  proponent  of  right  to  have  petition 
and  proofs  considered,  but  the  decree  admit- 
ting the  will  being  void,  the  court  would 
hear  matter  as  on  original  hearing.     Id. 

71.  Civ.  Code  arts.  1581,  1582,  1649,  con- 
strued.    Succession    of    Reems    [La.]    38    So. 

930 

7!!,  73.     Succession   of  Reems   [La.]    38   So. 

930.  .^   ,  ^     .^^, 

74.  Not  shifted  by  void  decree  admitting 
it  afterwards  reversed  on  appeal.  In  re  Sul- 
livan's Estate  [Wash.]  82  P.  297. 

75.  See  4  C.  L.  1884. 

76  Letters  directing  disposition  of 
writer's  property  held  valid  holographic  will. 
Dougherty  v.  Holscheider  [Tex.  Civ.  App.] 
13  Tex.  Ct.  Rep.  747,  88  S.  W.  1113. 


77.  Under  Sayles'  Ann.  Civ.  St.  1897,  art. 
5336,  where  a  will  is  wholly  written  by  tes- 
tator, the  attestation  of  the  subscribing  wit- 
nesses may  be  dispensed  with.  Dougherty 
v.  Holscheider  [Tex.  Civ.  App.]  13  Tex.  Ct. 
Rep.  747,   88   S.  W.   1113. 

78.  By  statute  in  Tennessee  a  paper  writ- 
ing appearing  to  be  the  will  of  a  deceased 
person,  written  by  him,  having  his  name  sub- 
scribed to  it,  or  inserted  in  some  part  of  it, 
and  found  after  his  death  among  his  valuable 
papers,  or  lodged  in  the  hands  of  another  for 
safe  keeping,  will  pass  title  to  lands,  if  the 
handwriting  is  generally  known  by  his  ac- 
quaintances, and  it  is  proved  by  at  least 
three  credible  witnesses  that  they  verily  be- 
lieve the  writing,  and  every  part  of  it,  to  be 
in  his  hand.  Code  1868,  §  2163,  Shannon's 
Code  §  3896.  Brogan  v.  Barnard  [Tenn.]  90 
S.  W.  858.  All  of  the  requirements  of  the 
statute  must  be  complied  with.     Id. 

79.  Brogan  v.  Barnard  [Tenn.]  90  S.  W. 
858.  Holographic  "will  found  in  box  in  dece- 
dent's store  in  which  he  kept  stamps  and 
stationery  belonging  to  the  post  office  held 
not  found  among  his  "valuable  papers," 
where  his  deeds  and  notes  were  kept  in  a 
looked  trunk  in  his  house  about  50  yards  dis- 
tant from  his  store.     Id. 

SO.  Word  "effects"  used  In  statute  of 
North  Carolina  from  which  code  provision 
was  taken.  Brogan  v.  Barnard  [Tenn.]  90 
S.  W.  858. 

81.  See  4  C.  L.  1885. 

82.  Under  Gen.  St.  1894,  §  4030,  if  revoked 
by  a  written  instrument,  same  must  be  exe- 
cuted in  manner  prescribed  for  execution  of 
wills:  In  re  Lindesmith's  Estate  [Minn.]  104 
N.  W.  825.  Where  writing  In  form  of  con- 
tract but  claimed  to  be  a  revocation  of  an 
existing  will,  is  clear,  complete,  and  unam- 
biguous, oral  evidence  of  declarations  made 
by  decedent  is  inadmissible  to  show  that  he 

I  understood  and  intended  it  to  be  a  revoca- 
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the  same  mental  capacity  to  revoke  as  to  make  a  will.^^'  Wills  may  generally  be  re- 
voked by  canceling  or  destroying  them.**  The  question  whether  cancellations  were 
made  animo  revocandi  is  one  of  intention.'"  Cancellations  or  erasures  made  with 
ink  are  presumed  to  have  been  made  animo  revocandi/"  and  the  same  has  been  held 
true  in  the  case  of  a  clear  and  distinct  erasure  made  with  a  pencil."  If  a  will  shown 
to  have  been  in  testator's  custody  is  found  among  his  effects  after  his  death  canceled 
or  defaced,  it  is  presumed  that  he  canceled  or  defaced  it  animo  revocandi/'  but  if  it 
was  last  in  the  custody  of  another,  the  party  asserting  revocation  must  show  that  it 
again  came  into  testator's  custody,  or  that  it  was  mutilated  or  destroyed  by  his  di- 
rection.'" Whether  alterations  in  a  will  were  made  by  a  legatee  after  its  execution 
is  a  question  of  fact  for  the  jury.""  The  cancellation  of  a  part  of  the  will  does  not 
affect  the  balance."^  A  will  devising  land  in  fee  is  not  revoked  by  a  subsequent  con- 
veyance of  the  land  to  the  devisee."^  In  states  where  a  married  woman  may  make  a 
will,  it  is  g-enerally  held  that  marriage  of  a  feme  sole  does  not  of  itself  operate  to  re- 
voke her  prior  will,"^  but  her  subsequent  marriage  and  the  birth  of  issue  vdll  do  so."* 


tion  of  an  existing  will.  Id.  Can  only  be 
revoked  in  manner  specified  by  2  Rev.  St. 
(1st  Ed.)  pt.  2,  c.  6,  tit.  1,  §  42.  In  re  Evans' 
Will,  98  N.  T.  S.  1042.  Will  held  not  re- 
voked where  testatrix  directed  custodian  to 
destroy  it,  and  he  falsely  stated  that  he  had 
done  so.  though  in  fact  he  had  not.     Id. 

83.  Schaaf  v.  Peters  [Mo.  App.]  90  S.  W. 
1037.  And  in  order  that  such  revocation  may 
be  effectual  testator  must  have  sufficient  mind 
and  memory  to  comprehend  the  nature  of  the 
act,  and  the  effect  it  will  have  on  the  devo- 
lution of  his  property.     Id. 

84.  Drawing  black  ink  lines  through 
words  held  sufficient  to  constitute  a  cancel- 
lation thereof  under  Civ.  Code  §  1292,  subd.  2, 
if  put  there  by  testator  or  at  his  direction 
for  that  purpose,  though  such  words  were 
not  entirely  obliterated.  In  re  Wikman's  Es- 
tate [Cal.]  84  P.  212.  Under  Rev.  St.  1899,  § 
4605,  will  may  be  revoked  by  burning. 
Schaaf  v.  Peters  [Mo.  App.]  90  S.  W.  1037. 
Evidence  held  to  show  that  line  intersecting 
signature  "was  made  before  will  was  signed. 
In  re  Glandt's  Estate  [Neb.]  107  N.  W.  248. 

85.  86.     Hilyard  v.  Wood  [N.  J.  Eq.]  63  A.  7. 

87.  In  absence  of  any  evidence  other  than 
the  paper  presented  for  probate,  testator 
must  be  presumed  to  have  intended  pencil 
erasures  to  be  as  final  as  if  done  with  ink. 
Hilyard  v.  Wood  [N.  J.  Eq.]  63  A.  7.  Evi- 
dence held  to  show  that  erasures  by  draw- 
ing pencil  lines  through  portions  of  will 
were  made  animo  revocandi.  Id.;  In  re  Hop- 
kins' Will,  109  App.  Dlv.  861,  96  N.  T.  S.  933. 

88.  Erasures  or  cancellations  in  a  will 
shown  to  have  been  in  the  exclusive  posses- 
sion of  testatrix  from  the  time  of  its  execu- 
tion until  her  death,  and  found  among  her 
effects,  are  presumed  to  have  been  made  by 
her  animo  cancellandl.  Lines  drawn  through 
provisions,  where  will  was  taken  by 
testatrix  immediately  upon  its  execution,  and 
was  never  shown  to  have  been  out  of  hei 
possession,  and  after  her  death  was  founa 
in  drawer  of  which  she  gave  key  to  physi- 
cian who  gave  it  to  lawyer.  Hilyard  v. 
Wood  [N.  J.  Eq.]  63  A.  7.  Where  it  appears 
that  the  will  was  in  the  possession  of  testa- 
tor from  the  time  of  its  execution  until  his 
death,  that  immediately  after  his  death  it 
was  found  among  his  effects,  and  that  when 
so  found  ink  lines  were  drawn  through  cer- 


tain portions  of  it,  it  will  be  presumed  that 
cancellations  were  made  by  testator,  animo 
revocandi.  In  re  Wikman's  Estate  [Cal.]  84 
P.  212.  Evidence  held  to  sustain  finding  that 
testator  had  possession  and  control  of  the 
will  from  the  time  of  its  execution  until  his 
death.  Id.  Evidence  held  to  sustain  finding 
that  cancellations  were  made  by  testator 
with  intention  of  revoking  provision  ap- 
pointing  appellant   executrix.     Id. 

S9.  Evidence  held  to  sustain  finding  that 
will  found  with  lines  drawn  through  signa- 
ture had  not  been  revoked,  it  not  being 
where  it  was  afterwards  found  when  a  search 
was  first  made  for  it.  In  re  Hopkins'  Will, 
109  App.  Div.  861,  96  N.  T.  S.  933. 

90.  Instruction  that  anything  done  by  leg- 
atee after  the  execution  of  the  will  would 
not  invalidate  it  on  the  ground  of  undue  in- 
fluence or  incapacity  held  proper,  and  not  mis- 
leading as  excluding  from  the  jury  the  ques- 
tion as  to  whether  legatee  altered  will  after 
its  execution,  which  was  one  of  the  issues  in 
the  case.  Franklin  v.  Boone  [Tex.  Civ.  App  ] 
13  Tex.  Ct.  Rep.  93,  88  S.  W.  262. 

91.  Cancellation  of  certain  legacies  re- 
vokes them  only,  and  will  may  be  probated 
with  them  omitted.  Hilyard  v.  Wood  [N  J 
Eq.]    63  A.  7. 

!»2.  Testator  executed  will  devising  land 
in  fee.  Subsequently  he  deeded  land  to  dev- 
isee in  trust  for  use  and  benefit  of  testator, 
his  heirs  and  assigns.  Held  that  under  the 
will  devisee  took  all  the  interest  remaining 
m  testator,  and  hence  had  a  fee.  Woodward 
V.  Woodward,  33  Colo.  457,  81  P.  322.  Where 
a  will  devises  land  in  fee  and  testator  sub- 
sequently conveys  the  same  land  to  the 
devisee,  one  claiming  under  the  devisee  may 
rely  on  both  the  deed  and  the  will  to  estab- 
lish his  title.     Id. 

93.  Durfee  v.  Risch  [Mich.]  12  Det  Le<>- 
N.  793,  105  N.  W.  1114.  °" 

94.  By  analogy  to  common-law  rule  in 
regard  to  its  effect  on  will  of  a  man,  appli- 
cable under  Comp.  Laws  §  9270,  providing. 
Lhat  nothing  contained  therein  shall  prevent 
revocation  implied  by  law  from  subsequent 
changes  in  condition  and  circumstances  of 
testator.  Durfee  v.  Risch  [Mich.]  12  Det 
Leg.  N.  793,  105  N.  W.  1114.  Rule  not 
changed  by  Comp.  Laws,  §  9285,  making  pro- 
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Presumption  from  failure  to  find  will."^ — If  a  -will,  shown  to  have  been  made 
and  left  in  testator's  custody,  cannot  be  found  after  his  death,  there  is  a  presumption 
that  he  destroyed  it  animo  revocandi,"*  and  the  burden  is  on  the  party  seeking  to  es- 
tablish the  will  to  overcome  such  presumption  by  evidence  which  is  strong,  positive, 
and  free  from  doubt."  Declarations  of  the  testator  made  after  the  execution  of  the 
will  are  competent  to  strengihen  or  rebut  this  presumption."^  So,  too,  the  fact  that 
the  decedent's  papers,  including  the  will  if  there  was  one,  fell  under  the  control  of 
contestants,  who  had  powerful  motives  for  suppressing  it,  may  be  talten  into  consid- 
eration on  the  question  of  revocation."^ 

By  subsequent  will  or  codicil} — In  the  absence  of  an  express  provision  therein 
to  the  contrary,  a  later  will  revokes  a  former  one  only  in  so  far  as  the  two  are  incon- 
sistent, and  in  so  far  as  they  are  consistent  the  two  are  to  be  talcen  together.^  The 
declarations  of  the  testator  at  the  time  of  the  execution  of  the  second  will  are  admis- 
sible to  show  that  no  revocation  was  intended.'  A  valid  provision  in  the  former  will 
is  not  revoked  by  an  invalid  repugnant  provision  in  the  subsequent  one.* 

A  will  and  a  codicil  must  be  taken  and  construed  together  as  parts  of  one  and 
the  same  instrument,'^  and  the  codicil  will  not  be  allowed  to  vary  or  modify  the 
will  unless  such  was  the  plain  and  manifest  intent  of  the  testator,"  nor  to  distui'b  its 


vision  for  children  born  after  making  of 
father's  will.     Id. 

95.     See  4  C.  L.  1S87. 

06.  Thomas  v.  Thomas  [Iowa]  105  N.  W. 
403;  Mitchell  v.  Liow  [Pa.]  63  A.  246.  Pre- 
sumption of  revocation  arises  from  nonpro- 
duction.  Ewing  v.  Mclntyre  [Mich.]  12  Det. 
Leg.  N.  535,  104  N.  W.  ISI.  Evidence  held  to 
require  submission  of  question  of  revocation 
of  alleged   lost  will  to   Jury.     Id. 

97.  Thomas  v.  Thomas  [Iowa]  105  N.  W. 
403.  Evidence  held  insufficient  to  overcome 
presumption.     Id. 

98.  Ewing  v.  Mclntyre  [Mich.]  12  Det.  Leg, 
N.  535,  104  N.  W.  787;  Gurley  v.  Armentraut, 
6  Ohio  C.  C.   (N.  S.)   156. 

99.  Ewing  V.  Mclntyre  [Mich.]  12  Det. 
Leg.  N.  535,   104  N.  W.  787. 

1.  See  4  C.  L.  1887. 

2.  Two  wills  and  codicils  taken  together 
admitted  as  testator's  last  will.  In  re  Pils- 
bury's  Will,  99  N.  T.  S.  62.  The  mere  mak- 
ing of  a  subsequent  will  does  not  totally  re- 
voke a  prior  one  in  the  absence  of  an  ex- 
press or  implied  provision  therein  to  the  con- 
trary, or  unless  the  two  cannot  stand  to- 
gether. Whitney  v.  Hanington  [Colo.]  85  P. 
84.  Subsequent  will  revokes  an  earlier  one 
only  in  so  far  as  the  two  are  inconsistent.  Id. 
Two  instruments  each  purporting  to  be  tes- 
tator's last  will  may  be  admitted  to  probate 
as  together  forming  one  last  will  and  testa- 
ment unless  the  circumstances  under  which 
the  last  was  made  prohibit  such  a  course,  or 
the  two  are  so  repugnant  and  inconsistent 
that  they  may  not  stand  together.  Id. 
First  will  devised  estate  to  trustees  to  hold 
for  a  time  in  trust  for  the  legatee  with  pro- 
visions for  succession  and  remainder  in  event 
of  legatee's  death.  Subsequent  will  devised 
same  property  to  same  party  "according  to 
the  condition  of  a  will  now  in  existence." 
First  will  was  found  in  hands  of  executor, 
and  no  other  except  second  was  found.  Held 
that  two  wills  were  properly  admitted  as  a 

single  will.     Id.  ,     ,     ^   x  ...   4.. 

S.     Conversation  with   testator  at  time   of 


execution  of  second  will,  in  which  he  stated 
that  he  had  made  a  former  will  and  desired 
this  to  agree  witli  it,  held  admissible  on  is- 
sue of  intention  to  revoke  former  "will. 
Whitney  v.  Hanington  [Colo.]   85  P.  84. 

4.  Where  attempted  execution  of  po"wer  of 
appointment  in  later  will  was  invalid  as  un- 
la'wfully  suspending  absolute  ownership  of 
personalty,  held  that  valid  appointment  in 
earlier  whl  would  control.  In  re  Pilsbury'3 
Will,   99  N.  Y.  S.   62. 

5.  Pennsylvania  Land  Co.  v.  Justi  [Ky.]  90 
S.  W.  279;  In  re  Sigel's  Estate  [Pa.]  62  A. 
175.  Provision  in  will  that,  in  case  legatees 
die  in  lifetime  of  testator  leaving  children, 
"legacies  shall  not  lapse,"  but  that  all  prop- 
erty bequeathed  by  "this  instrument"  shall 
go,  etc.,  held  applicable  to  legacies  given  by 
codicils  in  lieu  of  some  of  those  in  the  will, 
particularly  where  will  provided  that  codicils 
were  to  be  construed  as  a  part  of  it.  In  re 
Trust  &  Safe  Deposit  Co.,  110  App.  Div,  528, 
97  N.  T.  S.  405. 

6.  In  re  Sigel's  Estate  [Pa.]  62  A.  175. 
Codicil  held  not  to  modify  "will  by  providing 
for  sale  of  certain  lots  and  distribution  of 
the  proceeds.     Marfield  v.  McMurdy,   25   App. 

D.  C.  342.  Gift  to  wife  for  life  with  remain- 
der over  in  what  was  left  at  her  death  held 
enlarged  into  a  fee  by  codicil.  Hartring's 
Ex'x  V.  Milward's  Ex'r  [Ky.]  90  S.  W.  260. 
Codicil  disposing  to  others  the  "$2,000  given 
for  the  benefit  of  my  sister"  held  to  refer  to 
the  principal  of  $2,000  given  in  trust  for  her 
use  of  the  income  and  not  to  $2,000  given  her 
absolutely.     Harlow   v.   Bailey   [Mass.]   75  N. 

E.  259,  Codicil  providing  that  sliare  of  son 
should  be  paid  to  trustee  who  sliould  pay  in- 
come to  son  during  life,  and  that  at  his  death 
liis  share  should  be  paid  to  his  lieirs,  held 
to  have  altered  provision  of  will  that  residue 
should  be  divided  among  all  the  children  at 
a  fixed  future  time,  and  to  require  distri- 
bution of  son's  share  immediately  on  his 
death.  Throp  v.  Throp  [N.  J.  Eq.]  61  A.  377. 
Clause  in  will  giving  wife  residue  of 
estate   absolutely    on    condition   that    she    re- 
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provisions  further  than  is  necessary.'  Where  the  terms  of  a  will  clearly  give  an  es- 
tate, the  words  of  a  codicil  must  manifest  an  equally  clear  intention  to  revoke  or 
change  it  before  they  will  be  construed  to  have  such  an  effect.*  The  disposition  of  a 
will  will  not  be  disturbed  by  an  erroneous  recital  of  its  contents  in  a  codicil,  unless 
a  design  to  modify  or  revoke  the  former  disposition  can  be  fairly  collected  from  the 
whole  will.® 

(§3)  D.  Republication  and  revival}"— A  will  which  has  been  revoked  can 
only  be  revived  by  a  re-execution  thereof  or  by  a  codicil  executed  in  the  manner  pre- 
scribed for  the  execution  of  wills.^^  A  substantial  compliance  with  the  statute  is 
sufficient.^''  A  will  properly  executed  in  form  which  has  been  revoked  by  operation 
of  law,  or  which  was  executed  while  testator  was  incompetent  or  under  restraint, 
may  be  revived  and  validated  by  the  proper  execution  of  a  codicil  referring  to  it,  or 
executed  for  that  purpose,^^  but  a  will  which  is  invalid  because  not  properly  execut- 
ed cannot  be  so  revived  by,  or  incorporated  into,  a  properly  executed  codicil.^*  A 
codicil  republishes  the  whole  will  as  of  the  date  of  the  codicil.'^' 

The  revocation  of  a  will  revoking  a  former  one  does  not  operate  to  revive  the 
latter,  but  a  republication  is  necessary.^' 


main  unmarried,  witH  devise  over  to  children 
in  case  she  remarried  held  superseded  by  codi- 
cil g-iving  to  wife  absolutely  certain  realty 
acquired  after  will  was  made  "together  with 
all  my  other  real  and  personal  property 
wheresoever  situate  and  not  before  devised 
or  bequeathed  in  my  said  wills  or  codicils." 
"Not  before  devised  or  bequeathed"  means 
not  specifically  devised  or  bequeathed,  and 
widO"w  took  residue  free  from  condition 
against  remarriage.  Mulry  v.  Mulry,  110 
App.  Div.  374,  97  N.  T.  S.  309.  Testator  gave 
residue  of  his  estate  to  his  heirs  at  law,  and 
later  executed  codicil  giving  to  certain  of 
his  heirs  specified  sums  "and  no  more."  Held 
that  such  heirs  were  entitled  to  receive  the 
legacies  given  them  by  the  codicil  and  also 
to  share  in  the  residuary  estate  under  the 
will,  the  words  quoted  applying  only  to  the 
amounts  mentioned  In  the  codicil.  In  re 
Sigel's  Estate   [Pa.]   62  A.  175. 

7.  Dispositions  of  the  will  are  not  to  be 
disturbed  further  than  is  necessary  to  give 
effect  to  codicil.  In  re  Trust  &  Safe  Deposit 
Co.,  110  App.  Dlv.  528,  97  N.  T.  S.  405. 

8.  Pennsylvania  Land  Co.  v.  Justl  [Ky.] 
90  S.  W.  279.  Clear  gift  cannot  be  cut  down 
by  doubtful  or  ambiguous  expressions  in 
codicil.  In  re  Sigel's  Estate  [Pa.]  62  A.  175; 
McGauly  v.  McGauly  [Ala.]  39  So.  677.  By 
the  first  paragraph  of  his  will  testator  made 
an  absolute  devise  of  realty,  in  a  part  of 
which  he  owned  an  undivided  interest  and 
the  balance  of  which  he  owned  absolutely. 
By  codicil  he  ratified  and  confirmed  the  will 
"except  as  the  same  shall  be  changed  here- 
by," recited  the  devise  of  certain  of  the  real- 
ty, describing  it  but  omitting  a  description 
of  that  in  which  he  owned  only  an  undivided 
interest,  and  declared  that  he  revoked  "said 
devise  and  will,"  and  gave  the  property  to 
devisee  for  life,  with  remainder  over.  Held 
that  will  was  altered  only  in  regard  to  the 
property  particularly  described  in  the  codicil, 
and  devise  of  property  in  which  testator 
owned  only  an  undivided  interest  was  not 
altered.     Id. 

0.  Pennsylvania  Land  Co.  v.  Justi  [Ky.] 
90  S.  W.  279.     Kecltal  in  codicil  that  will  pro- 


vided that  In  case  one  of  testator's  daugh- 
ters died  without  children  her  share  should 
return  back  to  testator's  family,  and  provi- 
sion that  "in  case  one  of  my  sons  dies  with- 
out children  likewise  his  portion  shall  return 
back  again"  to  such  family,  held  not  to  show 
intention  to  take  away  or  change  power 
given  children  by  will  to  use,  own,  sell,  or 
mortgage  property,  as  they  pleased  while 
they  lived.     Id. 

10.  See  4  C.  L.  1888. 

11.  Ky.  St.  1903,  §  4834.  P-Pool's  Ex'r  V. 
P'Pool's  Ex'x  [Ky.]  89  S.  W.  687. 

12.  P'Pool's  Ex'r  v.  P'Pool's  Ex'x  [Ky.] 
89  S.  W.  687.  Under  Ky.  St.  1903,  §  4828,  pro- 
viding that  no  will  shall  be  valid  unless  in 
writing  and  subscribed  by  testator,  and  that, 
if  not  wholly  written  by  testator,  the  sub- 
scription must  be  witnessed  or  the  will  ac- 
knowledged by  him  in  the  presence  of  at 
least  two  credible  witnesses,  who  shall  sub- 
scribe in  testator's  presence,  held  that  it 
was  not  necessary  to  the  revival  of  a  re- 
voked holographic  will  that  it  be  rewritten 
or  resigned,  but  that  it  was  sufficient  to  con- 
stitute a  revival  where  testator  had  his  sig- 
nature witnessed  by  two  persons  who  were 
not  aware  of  the  nature  of  contents  of  the 
instrument.     Id. 

13.  In  re  Emmons'  Will,  96  N.  T.  S.  506. 

14.  Will  attested  by  only  one  witness.  In 
re  Emmons'  Will,   96   N.  Y.   S.  506. 

15.  Stone  v.  Forbes  [Mass.]  75  N.  E.  141. 
Execution  by  testatrix  of  codicil  after  the 
death  of  her  husband  held  in  effect  to  be  a 
re-execution  and  publication  of  the  will  as 
of  the  date  of  the  codicil,  so  that  will  should 
be  construed  as  executed  after  husband's 
death.  Illensworth  v.  Illensworth,  110  Add 
Div.  399,  97  N.  T.  S.  44. 

16.  Dougherty  v.  Holscheider  [Tex  Civ 
App.]  13  Tex.  Ct.  Rep.  747,  88  S.  W  1113 
Subsequent  will  held  revoked  by  subsequent 
Inconsistent  holographic  conditional  will 
though  latter  fails  because  the  contingency 
on  which  it  is  to  take  effect  never  happens 
Id.  It  is  at  least  a  declaration  in  writing 
within  the  meaning  of  Sayles'  Civ  Ann  St 
1897,  art.  6337.     Id.     Under  Sayles'  Civ.  Ann! 
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§  4.  Probating,  estaJblishing,  and  recording.  'A.  Place  of  prohate  and  jurist 
diction  and  powers  of  courts." — ^The  will  of  a  resident  of  the  state  must  ordinarily  be 
proved  originally  as  a  domestic  will,  and,  in  so  far  as  that  state  is  concerned,  can- 
not primarily  be  proved  elsewhere,  and  brought  into  the  state  for  purposes  of  second- 
ary and  ancillary  administration,^'  though  there  seems  to  be  some  conflict  of  author- 
ity in  this  regard.^"  The  will  need  not,  however,  be  first  probated  in  the  state  of  tes- 
tator's domicile,'"'  and  the  fact  that  it  has  already  been  probated  in  a  foreign  state 
does  not  prevent  the  subsequent  institution  of  a  proceeding  for  its  original  probate 
as  a  domestic  will  in  the  state  of  the  domicile."^  Every  state  has  plenary  power  with 
respect  to  the  administration  and  disposition  of  the  estates  of  deceased  persons  as  to 
all  property  of  such  persons  found  within  its  jurisdiction,  and  the  courts  of  a  state 
may  grant  original  probate  upon  wills  of  deceased  nonresidents  leaving  property  in 
such  state, ''^  but  this  exercise  of  original  jurisdiction  over  the  estates  of  nonresidents 
can  affect  only  the  property  within  the  state,  and  the  judgment  admitting  the  will  to 
probate  is  valid  in  other  states  only  as  to  property  within  the  jurisdiction  of  the 
court  pronoimcing  the  judgment.^^     On  application  for  the  probate  of  a  foreign  wUl, 


St.  1S97,  providing  tliat  a  will  may  be  re- 
voked by  a  subsequent  will,  codicil,  or  dec- 
laration in  writing,  etc.,  execution  of  such  a 
subsequent  will  or  writing  has  the  effect  of 
revoking  the  former  will  immediately  upon 
Its  publication,  regardless  of  what  may  there- 
after become  of  it,  and  a  republication  is  nec- 
essary to  give  effect  to  the  former  one.     Id. 

17.  See  4  C.  L.  1889. 

18.  Code  Civ.  Proc.  §  1294,  providing  that 
wills  must  be  proved  and  letters  testamen- 
tary granted  in  the  county  of  which  dece- 
dent was  a  resident  at  the  time  of  his  death, 
In  whatever  place  he  may  have  died,  fixes  the 
place  for  all  grants  of  original  probate, 
while  S  1322,  relating  to  the  probate  of  for- 
eign wills,  and  providing  that  all  wills  duly 
proved  and  allowed  in  any  other  of  the 
United  States  or  in  any  foreign  country  may 
be  allowed  and  recorded  in  the  superior 
court  of  any  county  in  which  the  testator 
shall  have  left  any  estate,  does  the  same  for 
grants  of  ancillary  probate  of  authenticated 
copies  of  wills  proved  and  probated  In  for- 
eign Jurisdictions.  In  re  Clark's  Estate  [Cal.] 
82  P.  760.  These  statutes  require  that  the 
will  of  a  resident  of  the  state  of  California 
must  be  proved  originally  as  a  domestic  will 
In  the  county  of  his  residence,  and.  In  so  far 
aa  that  state  is  concerned,  it  cannot  primar- 
ily be  proved  elsewhere  and  brought  into 
that  state  for  purposes  of  secondary  and 
ancillary  administration.  Id.  Words  "all 
wills,"  as  used  in  §  1322,  means  "all  foreign 
wills,"  and  "foreign  wills"  means  "all  wills 
other  than  domestic  ones."  Id.  Const.  U. 
S.  art.  4,  §  1,  requiring  each  state  to  give 
full  faith  and  credit  to  the  adjudications  of 
sister  states,  does  not  deprive  a  state  of  any 
of  its  sovereign  rights,  of  any  of  its  rights 
of  primary  jurisdiction,  nor  of  any  of  the 
rights  of  its  subjects  to  have  the  will  of  a 
fellow-resident  originally  proved  in  the 
county  of  his  residence.  Id.  Will  has  not 
been  duly  proved  and  allowed  unless  the 
proof  has  been  taken  In  a  court  whose  terri- 
torial jurisdiction  includes  testator's  domi- 
cile.    Id.  „  ,,     ..   , 

19.     Will   of  a  resident  of  Connecticut  Is 
properly  proved  In  that  state  by  an  exempli - 
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fled  and  authenticated  copy  of  the  will  af) 
previously  proved  In  the  surrogate's  court  of 
another  state,  and  the  proceedings  of  that 
court  thereon.  Appeal  of  Hopkins,  77  Conn. 
644,  60  A.  657. 

26.  Neither  at  common  law  nor  under  Pub- 
St.  1901,  c.  182,  §  8,  giving  jurisdiction  to 
Judge  of  county  in  which  deceased  left  prop- 
erty where  he  was  resident  of  foreign  state. 
Knight  V.  Holllngs   [N.  H.]   63  A.  38. 

21.  In  re  Clark's  Estate   [Cal.]   82  P.  760. 

22.  In  re  Clark's  Estate  [Cal.]  82  P.  760. 
Probate  court  has  jurisdiction  to  grant  orig- 
inal probate  of  will  of  nonresident  who 
leaves  property  In  the  state.  In  re  Edel- 
man's  Estate  [Cal.]  82  P.  962.  "An  exception 
to  the  rule  that  probate  must  be  at  the  domi- 
cile of  testator  is  made  in  favor  of  counties 
where  he  left  property,  especially  land.  Chi- 
cago Terminal  Transfer  R.  Co.  v.  Wlnslow,  216 
111.  166,  74  N.  E.  815.  Under  the  Statute  of 
Wills,  §  10  (ch.  148,  Rev.  St.),  the  will  of 
one  who  resides  in  another  state  and  leaves 
no  property  In  this  state  except  choses  In 
action  is"  not  admissible  to  probate  here. 
Upson  V.  Davis,  110  111.  App.  375.  Nor  Is  It 
admissible  under  §  11,  which  applies  only 
to  domestic  wills.  Id.  Nor  has  the  probate 
court  jurisdiction  to  admit  it  under  the  con- 
stitutional provisions  relative  to  probate 
Jurisdiction.  Id.  Choses  In  action  are  not 
property  within  meaning  of  such  statutes. 
And  the  fact  that  they  are  In  the  hands  of  a 
resident  agent  for  the  purpose  of  collectloa 
of  Interest  does  not  alter  the  rule.  Id.  Un- 
der Pub.  St.  1901,  c.  182,  §  8,  If  deceased  was 
not  a  resident  of  the  state,  judge  of  probate 
of  any  county  in  which  he  had  estate  has 
jurisdiction  to  admit  will.  Knight  v.  Hoi- 
lings  [N.  H.]   63  A.  38. 

28.  In  re  Clark's  Estate  [Cal.]  82  P.  760. 
Where  wills  of  nonresidents  leaving  prop- 
erty within  the  state  are  admitted  to  pro- 
bate on  original  proceedings  for  the  purpose 
of  administering  such  property,  it  Is  the 
property  within  the  state  that  constitutes  the 
res,  and  proof  of  the  will  Is  allowed  as  a 
mere  Incident  or  means  of  determining  Its 
disposition,  and  decree  Is  not  binding  as  to 
the  will   Itself   in   other  jurisdictions  where 
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the  Bufficiency  of  the  proofs  of  foreign  probate,  and  the  question  of  the  residence  of 
the  deceased,  may  always  be  inquired  into.** 

The  powers  of  courts  in  the  probate  of  wills  and  in  subsequent  actions  to  test 
their  validity  are  fixed  by  statute,  and  vary  in  the  different  states.*^  In  states  where 
the  probate  court  has  exclusive  jurisdiction  of  the  probate  of  a  vnll  and  has  power 
generally  to  check  and  revise  proceedings  for  probate  tainted  with  mistake,  fraud, 
or  illegality,  a  court  of  equity  will  not  entertain  jurisdiction  to  set  aside  a  will  or  the 
probate  thereof.  *° 

(§  4)  B.  Parties  in  will  cases  and  the  right  to  contest.'^'' — Any  person  inter- 
ested may  ordinarily  propound  a  will  for  probate,'*  or  contest  its  admission.**  The 
fact  that  the  widow  is  given  a  legacy  in  lieu  of  dower  does  not  deprive  her  of  her  right 
to  attack  the  will  for  any  legal  reason.**  The  executor  is  not  a  necessary  party  to  an 
action  to  contest  where  there  are  no  debts,  and  no  personal  property,'^  or  where  the 
estate  has  been  fully  settled  and  he  has  been  discharged.**  A  defect  of  parties  cannot 
be  complained  of  by  one  whose  rights  are  in  no  way  affected  thereby.'*  When  pro- 
ceedings are  taken  either  on  a  caveat  or  for  a  review  of  the  probate  of  a  will,  all  the 


deceased  left  property,  nor  upon  the  courts 
of  the  domicile.  Id.  Foreign  probate  where 
testator  had  realty  will  be  recognized  as  for- 
eign judgment  If  properly  authenticated 
though  testator  resided  elsewhere.  Chicago 
Terminal  Transfer  R,  Co.  v.  Winslow,  216  111. 
166,  74  N.  B.  815. 

34.     In  re  Clark's  Estate   [Cal.]    82  P.  760. 

25.  For  powers  of  courts  to  construe  wills, 
see  §  5  G,  post. 

Georglai  A  proceeding  to  require  executor 
to  probate  In  solemn  form  a  will  previously 
probated  in  common  form  must  be  instituted 
in  the  court  of  ordinary,  since,  under  Civ. 
Code  1895,  §  4232,  that  court  has  excusive 
jurisdiction  of  the  probate  of  wills.  Hooks 
V.  Brown  [Ga.]  53  S.  E.  583.  The  superior 
court  has  no  jurisdiction  to  set  aside  a  will 
which  has  been  admitted  to  probate.  Id. 
,  New  Hampshire:  Probate  courts  are 
courts  of  general  jurisdiction  on  subjects  to 
which  they  relate.  Knight  v.  Hollinga  [N. 
H.]   63   A.  38. 

20.  Equity  will  not  interfere  where  pro* 
bate  court  has  itself  authority  to  relieve 
against  fraud  in  the  proceedings,  Vincent 
V.  "Vincent  [N.  J.  Eq.]  62  A.  700.  Orphans' 
court  is  superior  court  of  general  jurisdic- 
tion in  probate  matters,  and  has  control  over 
Its  judgments  and  decrees  by  inquiring  into 
the  authority  of  its  attorneys  to  appear,  and 
hence  probate  will  not  be  set  aside  at  in- 
stance of  one  claiming  that  paper  author- 
izing attorney  to  represent  him  was  procured 
through   fraud.     Id. 

37.     See  4  C.   L.   1889. 

28.  In  re  Jones'  Estate  [Iowa]  106  N.  W. 
610.  Testator's  administrator  appointed  in  a 
foreign  state  to  represent  testator's  inter- 
est as  heir  in  the  foreign  state  is  a  party 
interested  in  domiciliary  probate  and  may  in- 
tervene Code  Civ.  Proc.  §  2617.  In  re  Davis' 
Will,  182  N.  T.  468,  75  N.  B.  530. 

29.  Code  1896,  §  4287,  providing  that  a  will 
may  be  cbntested  before  probate  by  any  per- 
son interested  therein  or  by  any  person  who, 
if  testator  had  died  Intestate,  would  have 
been  an  heir  or  distributee  of  his  estate,  con- 
strued, and  words  "any  person  interested, 
therein,"    held   to  include  only  such  persons 


as  take  an  interest  in  the  estate  under  and 
by  virtue  of  the  will.  Henry  v.  Wirt  [Ala.] 
39  So.  711  [advance  sheets  only].  Under 
Code  Civ.  Proc.  §  1307,  any  person  interested 
m.ay  appear  in  proceedings  for  probate  and 
contest  the  will.  State  v.  Superior  Court 
[Cal.]  82  P.  672.  Under  this  section  it  Is  a 
necessary  condition  to  the  right  of  any  party 
to  so  appear  that  he  shall  have  some  interest 
in  Ihe  estate  which  may  be  affected  by  the 
probata  of  the  proposed  will.  Id.  On  peti- 
tion to  set  aside  probate  of  will,  evidence 
held  to  show  illegitimacy  of  daughter  so 
that  she  was  not  entitled  to  contest  the  will, 
and  an  issue  of  devisavit  vel  non  was  prop- 
erly refused.  In  re  Wilkinson's  Estate  [Pa.] 
62  A.  567.  One  contesting  the  admission  of 
a  will  to  probate  must  first  establish  his  in- 
terest. In  re  Edelman's  Estate  [Cal.]  82  P. 
962.  A  creditor  cannot  controvert  the  valid- 
ity of  the  will,  it  being  Immaterial  whether 
he  receives  payment  from  an  executor  or  an 
administrator.  Hooks  v.  Brown  [Ga.]  53  S 
B.  683. 

30.  Hence  an  action  to  contest  in  probate 
cannot  be  construed  as  an  election  to  talce 
dower  if  the  will  is  set  aside,  or  to  take  un- 
der the  will  If  it  is  sustained.  Flynn  v.  Mc- 
Dermott  [N.  Y.]  75  N.  E.  931,  afg.  102  App. 
Div.  56,  92  N.  T.  S.  1123. 

ai.  Gurley  v.  Armentraut,  6  Ohio  C.  C.  (N. 
S.)  156. 

32.  F'oley  v.  O'Donaghue  [Ind.]  77  N.  B. 
352. 

33.  Testatrix  executed  codicil  to  her  will 
directing  a  certain  sum  to  be  deducted  from  a 
bequest  to -one  of  her  sons  and  its  division 
among  her  other  children.  L,ater  she  exe- 
cuted a  second  codicil  increasing  the  amount 
to  be  deducted  and  directing  a.  further  sum 
to  be  deducted  and  paid  to  her  grandson. 
Son  brought  action  to  set  aside  probate  of 
second  codicil  on  ground  of  incapacity  and 
undu6  influence  and  verdict  was  rendered  In 
his  favor.  Held  that  grandson  was  a  prop- 
er, but  not  a  necessary  party  to  such  suit, 
and  failure  to  join  him  did  not  require  the 
granting  of  a  new  trial.  Verdict  was  not, 
however,  effectual  as  to  him,  and  he  was  en- 
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parties  in  interest  must  be  in  court,  either  by  citation  or  voluntarily."  An  objection 
to  permitting  an  executor,  who  has  renounced  his  trust,  to  offer  the  will  for  probate, 
must  be  made  when  the  application  for  probate  is  presented,  or  before  final  action 
thereon,  by  some  person  having  a  right,  because  of  such  renunciation,  to  himself 
offer  it.=* 

(§4)     C.  Duty  to  produce  will.^" 

(§4)  D.  Probate  aiid  procedure  in  gQneraU'' — Probate  is  not  ordinarily  nec- 
essary to  pass  title  to  the  realty  devised.'*  Probate  cannot  be  refused  because  of 
the  lack  of  a  living  legatee,  devisee,  or  executor,*"  or  because  of  the  invalidity  of  the 
provisions  of  the  will.**  Where  a  will  is  executed  in  duplicate,  both  copies  need  not 
be  proved  and  admitted  to  probate,*^  though  the  proponents  of  either  duplicate  may 
be  required  to  produce  the  other.*' 

The  necessity  of  notifying  heirs'"  and  legatees  of  the  proceedings,**  and  the 
manner  of  such  notification,*'^  depends  upon  the  statutes  of  the  various  states. 

In  some  states  the  testinlony  of  both  subscribing  witnesses  must  be  taken  unless 
one  or  both  have  died,  or  are  absent  from  the  state,  or  are  incapacitated.*"  In  New 
York  probate  will  be  refused  where  the  surrogate  is  not  judicially  satisfied  that  the 
will  was  properly  executed,  or  that  it  speaks  the  true  intention  of  the  testator,  or 
that  at  the  time  of  executing  it  he  was  in  all  respects  competent  to  make  a  will  and 
was  not  under  restraint.*^  The  probate  court  has  a  reasonable  discretion  as  to  ad- 
vancing and  postponing  cases,  which  will  not  be  interfered  with  unless  abused.** 


titled  to  legacy  given  by  such  codicil.  Busse 
V.  Schaefler  [Iowa]   103  N.  W.  947. 

a4.     Layton  V.  Jacobs  [Del.]  62  A.   691. 

35.  Hooks  V.  Brown  [Ga.]  53  S.  E.  583. 
Where  executor  renounced,  but  later  offered 
■will  for  probate  in  common  form  and  it  was 
BO  probated,  held  that  party  in  interest  ap- 
plying to  have  the  executor  cited  to  probate 
will  in  solemn  form  could  not  set  up  such  re- 
nunciation as  »  bar  to  right  of  propounder 
to  offer  will  in  common  form.     Id. 

38,  37.     See  4  C.  L.  1890. 

38.  Realty  passes  under  the  will  from  the 
death  of  the  testator  without  probate.  Irv- 
ing V.  Bruen,  110  App.  Div.  558,  97  N.  T.  S. 
180. 

39.  The  will  must  nevertheless  be  pro- 
bated. In  re  Davis'  Will,  182  N.  T.  468,  76 
N.  B.  530. 

40.  Code  Civ.  Proc.  §  2624  construed.  In 
re  Pilsbury's  Will.  99  N.  T.  S.  62.  Will  must 
be  adjnitted  If  matters  specified  in  §  2623  are 
proved,  and  surrogate  has  no  power  to  con- 
strue it  until  after  it  is  admitted.     Id. 

41.  Roche  V.  Nason  [N.  T.]  77  N.  E.  1007, 
afg.  105  App.  Div.  266,  93  N.  T.  S.  565. 

42.  Contestants  in  suit  to  establish  will 
held  in  no  position  to  contend  that  proof  was 
insufficient  to  establish  identity  of  alleged 
duplicates,  where  they  objected  to  introduc- 
tion of  one  not  proved,  whereupon  It  was  with- 
drawn. Roche  V.  Nason  [N.  T.]  77  N,  B.  1007, 
afg    105  App.  Div.  256,  93  N.  Y.  S.  565. 

43.  Appointment  and  appearance  of  guar- 
dian ad  litem  for  minor  heirs  and  beneficiar- 
ies held  not  a  condition  precedent  to  admis- 
sion of  will.  In  re  Glandt's  Estate  [Neb.] 
107  N  W  248.  Under  Bal.  Ann.  Codes  &  St. 
5  4606  requiring  a  citation  to  be  directed  to 
the  widow  and  next  of  kin  in  proceedings 
to  probate  a  nuncupative  will,  and  Id.  §  6083, 
requiring  citations  to  be  served  at  least  ten 
days  before  the  term  at  which  they  are  made 


returraable,  except  in  certain  cases,  held  that 
citation  in  proceedings  for  probate  of  a  nun- 
cupative will  must  be  served  at  least  ten 
days  before  time  set  for  hearing  and  court 
has  no  Jurisdiction  where  citation  is  not 
served,  and  is  made  returnable  on  the  day  it 
is  issued.  In  re  Sullivan's  Estate  [Wash.] 
82  P.  297.  Word  "term"  in  the  statute  must 
be  held  to  mean  time,  statutory  terms  hav- 
ing been  abolished.     Id. 

44.  Legatees  need  not  be  cited  (Code  Civ. 
Proc.  §  2615)  though  they  may  appear  at 
their  election.  In  re  Wohlgemuth,  110  App. 
Div.  644,  97  N.  T.  S.  367. 

45.  Under  Wills  Act  1903,  55  24,  26,  the 
previous  issuance  and  return  of  citation  is 
not  a  necessary  prerequisite  to  an  order  for 
publication  of  a  notice  of  the  presentation 
of  the  will  for  probate  to  heirs  who  reside 
or  have  gone  out  of  the  state,  or  who  can- 
not be  found  on  diligent  inquiry.  Whitney 
V.  Hanington  [Colo.]  85  P.  84.  Affidavit  for 
publication  under  5  25,  alleging  that  minor 
heirs  cannot  after  diie  diligence  and  inquiry 
be  found  in  the  state,  held  sufficient.  Id. 
Further  allegation  on  information  and  belief 
that  they  resided  in  a  specified  state  held 
unnecessary  to  give  court  jurisdiction  to 
issue  order  for  publication.  Id.  Fact  that 
notice  of  petition  for  probate,  published  un- 
der the  direction  of  the  county  court,  was 
published  in  a  paper  which  did  not  circulate 
in  the  vicinity  where  plaintiff's  wards  re- 
sided, held  not  s-ufllcient  to  impeach  notice, 
nor  to  furnish  grounds  for  setting  aside  pro- 
bate.    In  re  Glandt's  Estate  [Neb.]  107  N.  W. 


In  re  Hagar's  Will,  48  Misc.  43,  96  N. 


248. 
4(1. 

Y.  S.  96. 

47.  In  re  Eckler's  Will,  47  Misc.  8Z0,  95  N. 
Y.  S.  986. 

48.  Bibb    V.    Gaston     [Ala.]     40    So.     936. 
Where,  before  time  fixed  for  hearing  appli- 
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In  some  states  a  will  may  be  probated  in  common  form  without  notice  to^  any- 
one and  upon  the  testimony  of  one  subscribing  witness/^  and  the  court  has  no  juris- 
diction in  such  a  proceeding  to  entertain  a  caveat  by  an  objecting  party,  or  to  pass 
upon  the  issue  of  devisavit  vel  non  attempted  to  be  raised  thereby.^*  The  probate 
and  record  of  a  will  in  common  form  is  not  conclusive  upon  anyone  interested  in  the 
estate  adversely  to  the  will/^  but  he  may  at  any  time  within  the  statutory  period  re- 
quire proof  in  solemn  form,  and  interpose  a  caveat/^  The  usual  mode  of  procedure 
in  such  case  is  for  the  complaining  party  to  make  application  for  a  citation  to  issue 
calling  on  the  propounder  to  prove  the  will  in  solemn  form."'  The  only  issue  rais- 
ed by  such  application  is  that  of  devisavit  vel  non,'*  and  if  probate  in  solemn  form 
is  refused  the  effect  is  to  set  aside  the  probate  in  common  form  and  declare  an  in- 
testacy.'" 

The  probate  proceeding  is  in  the  nature  of  a  proceeding  in  rem,""  and  is  binding 
on  all  parties  entitled  to  participate  who  are  brought  in  by  due  process  of  law."'  It 
is  not  a  suit  inter  partes  until  a  sufficient  and  valid  Contest  has  been  instituted."* 
The  filing  of  the  contest  is  in  effect  the  commencement  of  the  suit."'  One  desiring 
to  contest  the  will  ia  the  proceedings  for  its  probate  is  generally  required  to  present 
a  petition  or  statement  of  contest,  which  must  state  facts  showing  his  right  to  con- 
test,*" and  must  allege  one  or  more  of  the  statutory  grounds  of  contest."     The  suffi- 


cation  for  probate  of  a  will,  a  second  will 
of  later  date  was  offered  for  probate,  held 
that  it  was  not  an  abuse  of  discretion  to  con- 
tinue the  hearing  as  to  the  first  will  until 
the  day  set  for  the  hearing  of  the  second,  to 
refuse  on  such  day  to  hear  the  ilrst  until  the 
second  case  was  disposed  of,  and  to  further 
continue  the  first  hearing  pending  an  appeal 
from  a  judgment  refusing  to  admit  the  sec- 
ond will.     Id. 

49.  Civ.  Code  1895,  §  3281.  Hooks  v. 
Brown  [Ga.]  63  S.  E.  683.  Notice  need  not 
be  given  to  heirs  not  mentioned  In  will. 
Their  rights  are  not  contractual  but  are 
wholly  dependent  on  statutes,  and  they  are 
also  put  upon  inquiry  by  the  death  of  the  an- 
cestor and  chargeable  with  notice  of  all 
facts  concerning  their  rights  that  they  would 
learn  upon  diligent  inquiry.  Knight  v.  Hol- 
lings  [N.  H.]  63  A.  38. 

50.  Can  render  no  decision  as  to  the  valid- 
ity of  the  will  which  can  properly  be  made 
the  subject  of  an  appeal,  and  an  appeal  by 
consent  to  superior  court  from  such  a  pro- 
ceeding does  not  lie.  Hooks  v.  Brown  [Ga.] 
63  S.  E.  683. 

61.  Civ.  Code  1895,  §  3281.  Hooks  v. 
Brown  [Ga.]  53  S.  E.  583.  The  right  to  cite 
the  executor  of  a  will  probated  in  common 
form  to  prove  it  in  solemn  form  is  not  con- 
fined to  the  heirs  at  law,  but  is  available  to 
anyone  interested  in  the  estate.  Id.  Pact 
that  Civ.  Code  1895,  §  3282  provides  for 
notice  only  to  heirs  at  law  when  will  is 
proved  in  solemn  form  does  not  change  rule. 
Id.  A  grantee,  for  value  and  before  probate, 
of  the  sole  heir  of  a  decedent  has  the  same 
right  to  attack  the  validity  of  the  probate 
as  his  grantor  would  have   had.     Id. 

52.  Will  become  concluded  If  he  delays  an 
attack  on  probate  more  than  seven  years. 
Civ.  Code  1895,  §  3283.  Hooks  v.  Brown  [Ga.] 
63  S.  B.  683.  When  will  was  offered  for  pro- 
bate in  common  form,  written  objections  in 
form  of  caveat  were  filed.  No  judgment  of 
probate   was    entered   by   court   of   ordinary, 


but  parties  entered  into  a  written  agreement 
that  issue  should  be  taken  to  superior  court 
by  appeal.  Held  that  such  agreement  was 
a  nullity,  and  an  order  by  the  superior  court 
approving  and  allowing  a  settlement  by  the 
parties  thereto  was  not  binding  upon  any- 
one having  an  interest  under  or  adverse  to 
the  will,  and  did  not  prevent  the  admission 
of  the  will  to  record  at  any  time  thereafter. 
Id.  Under  Pub.  St.  1901,  c.  187,  §  9,  an  inter- 
ested party  may  have  the  probate  of  a  will 
in  common  form  re-examined,  and  the  will 
proved  in  solemn  form  within  one  year  after 
probate,  or.  In  case  of  disability,  one  year 
after  it  is  removed.  Knight  v.  Hollings  [N. 
H.]  63  A.  38. 

53.  To  set  aside  will  probated  In  common 
form.     Hooks   v.    Brown    [Ga.]    63   S.   B.    583. 

54,  55.     Hooks  V.  Brown   [Ga.]  53  S.  B.  583. 

56.  Henry  v.  Wirt  [Ala.]  39  So.  711  [ad- 
vance sheets  only]:  In  re  Wohlgemuth.  110 
App.  Div.  644,  97  N.  Y.  S.  367.  Proceedings 
held  not  invalidated  by  fact  that  petitioner 
became  insane  and  was  committed  to  an 
asylum  during  their  pendency,  nor  by  court's 
failure  to  appoint  another  to  act  in  his 
stead,  where  the  petitioner  had  employed  a 
reputable  attorney,  who  continued  to  prose- 
cute the  proceedings  in  good  faith,  and  no 
prejudice  was  shown  to  have  resulted.  Mc- 
Kenna  v.  Garvey   [Mass.]   77  N.  E.  782. 

57.  Where  all  parties  required  to  be  cit- 
ed are  before  court.  In  re  Wohlgemuth  119 
App.  Div.    644,    97  N.  T.   S.   367. 

58.  Henry  v.  Wirt  [Ala.]  39  So.  711  [ad- 
vance sheets  only]. 

50.  For  proceedings  to  contest  will  after 
its  admission  see  §  49,  post.  Henry  v.  Wirt 
[Ala.]  39  So.  711  [advance  sheets  only]. 

60.  Must  state  facts,  not  conclusions. 
Henry  v.  Wirt  [Ala.]  39  So.  711  [advance 
sheets  only].  Petition  falling  to  negative 
tacts  which  may  be  reasonably  presumed  to 
exist  from  those  stated,  and  which  would 
bar  petitioner's  right  to  contest,  if  true,  is 
demurrable.     Id.     Petition  of  srrandsoa  pr'ed- 
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ciency  of  the  i>etition  in  these  particulars  is  properly  tested  by  demurrer.*^  Li  many 
states  no  answer  or  reply  is  necessary."'  It  is  not  error  to  require  proponent  to 
introduce  his  preliminary  proof  on  his  petition  for  probate  before  proceeding  with 
the  contest.**  Grounds  of  contest  not  presented  when  a  motion  to  dismiss  the  con- 
test is  made  will  not  be  entertained  after  an  order  of  dismissal  has  been  made.*" 
The  court  of  probate  may  take  cognizance  of  transfers,  releases,  and  extinguishments 
of  heirship  set  up  as  defense  by  way  of  estoppel  to  contest."*  A  suit  by  the  remain-  • 
derman  under  a  will  probated  in  common  to  recover  land  from  a  grantee  of  testator's 
sole  heir  at  law  is  properly  enjoined  pending  thedetermination  of  an  issue  of  devisavit 
vel  non  raised  by  the  application  of  such  heir  to  have  the  wiU  probated  in  solemn 
form.*^  The  same  rule  as  in  other  civil  cases  applies  in  determining  whether  or  not 
the  evidence  produced  by  contestant  is  sufficient  to  require  the  submission  of  the 
case  to  the  jury.**  In  Maryland  the  orphans'  court  is  bound  to  accept  the  conclu- 
sions of  the  jury,  duly  certified  from  a  court  of  law,  on  trials  of  caveats  of  wills,  as 
final,  and  to  make  them  effective  by  proper  orders,*"  and  such  an  order  is  conclusive  of 
all  issues  tried  in  the  suit.^* 

In  some  states  wills  admitted  to  probate  are  required  to  be  recorded.''^ 

(§4)     E.  Burden  of  proof  on  the  whole  caseP — Generally  speaking  the  law 


Icatlng  his  right  to  contest  as  a  person  In- 
terested on  legacy  left  to  his  mother  since 
deceased  held  demurrable  for  failure  to  al- 
lege facts  negativing  presumption  that  moth- 
er's husband  was  still  living.  Id.  Statement 
of  contest  presented  by  the  state  merely  al- 
leging by  way  of  conclusion  that  state  is  the 
only  party  entitled  by  law  to  the  proceeds 
of  the  estate  held  insufficient  to  show  that 
decedent  died  without  heirs  or  that  such 
heirs  are  nonresident  aliens  so  as  to  give 
state  a  present  or  a  future  contingent  in- 
terest in  the  property  under  Code  Civ.  Proc. 
§§  670,  672,  1404.  State  v.  Superior  Ct.  [Cal.] 
82  P.  672.  Petition  filed  by  public  adminis- 
trator alleging  that  "deceased  had  no  heirs 
residing  In  the  state"  held  not  to  show  an  in- 
terest in  the  state.  Id.  Notice  filed  in  pro- 
bate proceedings  addressed  to  public  admin- 
istrator and  others  claiming  an  interest  pur- 
porting to  be  notice  that  state  claimed  entire 
estate  on  specified  grounds,  held  not  a  plead- 
ing recognized  by  law  and  not  to  take  the 
place  of  allegations  showing  state's  interest 
which  should  have  been  contained  in  state- 
ment of  contest.  Id.  In  any  event  a  notice 
that  state  claims  property  on  ground  that 
deceased  left  no  surviving  heirs  is  not  an  al- 
legation of  the  fact  that  he  left  none.  Id. 
Possibility  that  no  heirs  may  appear  and 
claim  property  within  five  years  and  that 
escheat  proceedings  may  then  be  commenced 
under  Code  Civ.  Proc.  §  1269,  and  that  no 
heir  may  then,  or  within  20  years  after  the 
judgment,  appear  to  claim  the  property,  and 
that  the  state  may  thereupon  acquire  abso- 
lute title  under  51  1271,  1272,  does  not  con- 
stitute such  an  interest  as  will  authorize 
state  to  maintain  contest.    Id. 

61,  63.  Henry  V.  Wirt  [Ala.]  39  So.  711 
ladv'ance  sheets   only].  ,  ,„,  xt   tit 

63.  In  re  Jones'  Estate  [Iowa]  106  N.  W. 
610 

64.  Proceeding  on  petition  for  probate  Is 
distinct  from  proceeding  on  a  contest  of  the 
will.     In  re  McDermott's  Estate   [Cal.]   82  P. 

842. 


65.  In  re  Bdelman's  Estate  [Cal.]  82  P. 
062. 

66.  Separation  agreement  between  hus- 
band and  wife  whereby  they  mutually  re- 
lease their  Interests  In  each  other's  prop- 
erty. In  re  Bdelman's  Estate  [Cal.]  82  P. 
962.  Proponents  who  rely  on  such  an  agree- 
ment to  prevent  contest  by  husband  are  not 
required  to  prove  Its  fairness  before  effect 
can   be   given  it.     Id. 

67.  Judge  of  superior  court  held  not  to 
have  abused  his  discretion  in  enjoining  suit. 
Hooks    V.    Brown    [Ga.]    53    S.    E.    583. 

68.  All  evidence  in  favor  of  contestants 
must  be  taken  as  true,  and  all  contradictory 
evidence  disregarded,  and  case  must  be  sub- 
mitted if  there  is  any  substantial  evidence 
tending  to  prove  all  facts  necessary  to  make 
out  contestant's  case.  In  re  Arnold's  Estate, 
147  Cal.  583,  82  P.  252. 

69.  Struth  V.  Decker  [Md.]  62  A.  709. 

70.  Order  ratifying  verdict  and  dismissing 
caveat  is  conclusive  on  all  issues  submitted 
to  jury  and  precludes  caveators  from  fram- 
ing new  issues  embracing  questions  covered 
by  original  ones.  Struth  v.  Decker  [Md.]  62 
A.  709.  Issues  of  ^raud  and  that  will  did  not 
carry  out  testamentary  intentions  as  given 
by  testator  to  draughtsman  held  practically 
the  same  as  those  previously  passed  upon. 
Id. 

71.  Under  Rev.  St.  1892,  §  1814,  requiring 
wills  admitted  to  probate  and  the  letters  tes- 
tamentary to  be  recorded,  and  §  1111,  provid- 
ing for  the  admission  in  evidence  of  certified 
copies  of  instruments  required  to  be  record- 
ed, held  that  certified  copies  of  will  and  pro- 
bate proceedings  were  admissible  in  action 
of  ejectment.  Thomas  v.  Williamson  [Fla.] 
40  So.  831.  Rev.  St.  1892,  §  1110,  providing 
that  certified  copies  of  all  wills  and  letters 
testamentary  "heretofore  recorded"  In  any 
public  office  of  record  shall  be  received  as 
evidence  in  all  courts  of  record  In  the  state, 
applies  only  to  wills  recorded  prior  to  its 
adoption.     Id. 

7a.     See  4  C.  L.  1892. 
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presumes  testamentary  capacity,  due  execution,  and  that  the  will  contains  the  un- 
restrained wishes  of  the  testator.  Hence  it  is  usually  held  that  the  burden  upon  the 
whole  evidence  is  on  the  party  attacking  the  will  to  prove  the  contrary."  In  some 
states,  however,  the  burden  is  on  proponent  from  first  to  last  to  establish  such  fac^s 
by  a  preponderance  of  all  the  evidence.'*  In  others  proponents  are  first  required  to 
furnish  prima  facie  proof  of  the  validity  of  the  will,  and  the  burden  is  then  upon 
contestants  to  prove  their  allegations  by  a  preponderance  of  all  the  evidence.'" 

■In  secondary  proceedings  to  contest  the  validity  of  the  will,  the  judgment  or 
decree  of  the  probate  court  admitting  it  to  probate  is  generally  held  to  be  prima  facie 
proof  of  its  due  execution  and  validity,  and  the  burden  of  proving  the  contrary  in 
such  cases  is,  therefore,  on  contestants.'* 

Sufficiency  of  evidence  and  shifting  of  hurdenJ'' — The  capacity  of  the  testator,'' 


73.  Burden  of  showing  undue  influence  is 
on  party  asserting  it.  In  re  Tyner's  Estate 
[Minn.]    106   N.   W.   898. 

74.  See  4  C.  L.  1892,  n.  96.  On  an  applica- 
tion for  the  probate  of  a  will,  the  burden  is 
on  proponent  to  show  that  it  was  not  pro- 
cured by  undue  influence  (Edgerly  v.  Edger- 
ly  [N.  H.]  62  A.  716),  and  hence  absence  of 
all  evic^ence  tending  to  prove  how  the  will 
was  procured  prevents  its  allowance  (Id.). 
Unless  there  is  evidence  tending  to  sustain 
validity  of  will,  verdict  must  be  directed  for 
objectors.     Id. 

7'.  Burden  of  proving  proper  execution  is 
on  proponent,  particularly  in  wiew  of  Code 
Civ.  Proc.  §  2622,  requiring  surrogate  to  be  sat- 
isfied as  to  such  execution.  In  re  Sarasohn's  Will 
47  Misc.  535,  95  N.  Y.  S.  975.  Under  Code  Civ. 
Proc.  §  2623,  providing  that  "if  It  appears  to 
the  surrogate"  that  the  will  was  duly  exe- 
cuted, and  that  testator  was  competent  and 
not  under  restraint,  then  it  must  be  admit- 
ted to  probate,  the  fact  of  competency  and 
that  testator  was  not  under  restraint  must 
be  established  in  the  first  instance  by  suf- 
ficient evidence  by  proponents,  or  the  will 
cannot  be  admitted.  Presumption  of  sanity 
is  insuflicient.  In  re  Schreiber's  Will,  98  N. 
T.  S.  483.  Ordinarily  proof  of  the  factum 
of  the  will  is  sufficient  to  meet  the  burden 
always  cast  upon  the  proponent  of  showing 
that  the  instrument  offered  was  in  fact  the 
will  of  the  testator.  In  re  Bedell's  Will,  107 
App.  Dlv.  284,   95  N.  T.  S.  12. 

76.  California:  In  an  action  to  contest  a 
will  after  its  admission  to  probate  it  is  pre- 
sumed that  testator  was  of  sound  and  dis- 
posing mind,  and  the  burden  is  on  contestant 
to  allege  and,  prove  the  contrary.  In  re 
Dole's  Estate,  147  Cal.  188,  81  P.  534. 

Gcorg^ia:  Upon  the  trial  of  an  issue  of 
devisavit  vel  non  in  a  suit  to  set  aside  a  will 
the  burden  in  the  first  instance  is  upon  the 
propounder  of  the  alleged  will  to  make  out  a 
prima  facie  case  by  showing  the  factum  of 
the  will,  and  that  at  the  time  of  its  execu- 
tion the  testator  apparently  had  sufficient 
mental  capacity  to  make  it,  and,  in  making 
it,  acted  freely  and  voluntarily.  Credille  v. 
Credille,  123  Ga.  673,  51  S.  E.  628.  When  this 
is  done  the  burden  shifts  to  the  caveators. 
Id. 

Illinois!  In  a  suit  to  set  aside  a  will, 
•where  proponents  furnish  prima  facie  proof 
of  its  validity,  the  burden  is  on  the  contest- 
ants to  show  undue  influence  by  a  preponder- 


ance of  the  evidence.  Compher  v.  Browning, 
219  111.  429,  76  N.  E.  678.  In  a  suit  to  set 
aside  a  will  the  burden  is  on  the  party  as- 
serting the  validity  of  the  will  to  prove  ca- 
pacity (Todd  V.  Todd  [111.]  77  N.  E.  680), 
but  when  such  proof  is  made  the  law  adds 
the  presumption  that  all  persons  are  of 
sound'  mind,  and  the  evidence  of  want  of 
capacity  must  be  sufficient  to  neutralize 
both  the  evidence  of  capacity  and  the  pre- 
sumption of  law  (Id.).  Instructions  should 
give  proponent  the  benefit  of  the  presump- 
tion.    Instruction    held    erroneous.     Id. 

Iowa  I  In  a  suit  to  set  aside  the  will,  there 
being  no  claim  of  general  derangement  of 
mind,  the  burden  is  on  plaintiff  to  show 
that,  at  the  very  time  of  the  execution  of  the 
will,  testator  was  not  of  sufficient  mental 
capacity  to  make  it.  Fethergill  v.  Pether- 
gill  [Iowa]  105  N.  W.  377.  In  a  will  con- 
test the  burden  of  proving  undue  influence, 
and  that  it  operated  on  the  mind  of  testator 
at  the  very  time  the  will  was  made  to  such 
an  extent  that  the  will  was  the  result  there- 
of, is  upon  the  contestant.  In  re  Townsend's 
Estate  [Iowa,]  105  N.  W.  110;  Parker  v.  L>am- 
bertz  [Iowa]  104  N.  W.  452. 

lUISBonrl:  In  a  suit  to  establish  the  will, 
the  burden  of  proving  undue  influence  is 
upon  those  who  assert  It  (King  v.  Gllson 
[Mo.]  90  S.  W.  367),  and  this  is  true  though 
testator  was  under  guardianship  for  in- 
sanity when  the  will  was  made  (Id.).  In- 
struction held  erroneous  (Id.).  In  a  suit  to 
contest  the  burden  of  proving  undue  influ- 
ence is  on  the  party  alleging  it.  Dausman 
V.   Rankin,    189    Mo.    677,   88   S.   W.    696. 

New  Torlc:  In  an  action  under  Code  Civ 
Proc.  §  2e53.a  to  determine  the  validity  of  the 
probate  of  a  will,  the  burden  of  proving  in- 
capacity is  on  the  contestant,  since  probate 
is  prim.i  facie  evidence  of  its  due  execution 
and  validity.  Heyzer  v.  Morris,  110  App  Div 
313,  97  N.  Y.  S.  131.  Plaintiff  is  only  re- 
quired to  introduce  the  will  and  the  decree 
admitting  it,  and  it  thereupon  becomes  in- 
cumbent on  defendants  to  offer  their  evi- 
dence impeaching  it.  Cardan  v.  O'Donnell 
105  App.  Div.  577,  94  N.  Y.  S.  171. 

Texas!  In  a  suit  to  set  aside  a  judgment 
admitting  a  will  to  probate,  the  burden  is  on 
plaintiff  to  establish  the  Invalidity  of  the 
will.  Franklin  v.  Boone  [Tex.  Civ.  App  l 
13  Tex.  Ct.  Rep.  93,  88  S.  W.  262. 

77.  See   4   C.   L.    1893. 

78.  See   §   2  A,  ante. 
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the  freedom  of  his  will  from  fraud  and  undue  influence,'*  and  the  due  execution  of 
the  will/"  must  be  fully  proved,  either  by  the  presumptions  favoring  such  facts,  or 
from  positive  proof,  or  both,  according  to  the  strength  of  the  opposing  case.  The 
constituent  facts  and  evidence  on  which  each  of  these  may  be  based  have  already  been 
discussed  and  need  not  be  repeated. 

(§  4)  F.  Establishment  of  lost  wtll.^^ — One  seeking  to  establish  an  alleged 
lost  will  must  prove  by  clear  and  satisfactory  evidence  its  execution,'^  its  contents,*' 
and  that  it  was  unrevoked  at  testatoi-'s  death.**  The  fact  of  the  existence  of  a  will 
unrevoked  after  the  death  of  the  testator  can  be  established  by  presumption  and  cir- 
cumsta,ntial  evidence,  as  well  as  by  direct  evidence.*^  When  restored,  a  copy  of  the 
will  becomes  written  evidence  of  the  will,  and  takes  the  place  of  the  lost  instrimient, 
standing  in  its  stead  for  all  practical  purposes,  as  the  will  of  the  testator.*" 

(§4)  G.  Judgments  and  decrees.^'' — The  Judgments  of  courts  to  which  the 
proof  of  wills  is  confided,  while  unreversed,  are  generally  held  to  be  as  conclusive 
and  binding  as  those  of  any  other  courts,  and  are  not  subject  to  collateral  attack,*' 


T9.     See  5  2  B,  ante. 
SO.     See  §  3  B,  ante. 

81.  See  4  C.  L.  1893. 

82.  Evidence  held  insufficient.  Micliell  v. 
Low  [Pa.]  63  A.  246.  Preponderance  of  evi- 
dence is  sufficient.  Evidence  held  sufficient 
to  BO  to  Jury.  Ewing  v.  Mclntyre  IMicli.] 
12  Det.  Leg.  N.  535,  104  N.  W.  787. 

83.  Evidence  held  insufficient.     Michell  v. 
Low  [Pa,]  63  A.  246.     A  lost  or  destroyed  will 
may  be  restored  on  proof  of  its  loss  or  de- 
struction,   and    of    Its    contents.     Schaaf    v. 
Peters  [Mo.  App.]   90  S.  W.  1037.     On  appli- 
cation for  probate  of  alleged  lost  will  held 
that    question    whether    paper    was    original 
draft   or   memorandum   thereof   should   have 
been  submitted  to  Jury,  where  it  was  shown 
that  it  was  in  scrivener's  handwriting,  that 
he  never  executed  but  the  one  will  for  tes- 
tator, that  it  was  found  on  floor  near  table 
where  will  was  executed  on  day  of  its  exe- 
cution, and  was  in  same  condition  when  of- 
fered in  evidence  as  when  found.     Ewing  v. 
Mclntyre  [Mich.]  12  Det.  Leg.  N.   535,  104  N. 
"W.  787.     If  it  was  such  original   draft,  held 
that  It  was  admissible  to  prove  its  contents. 
Id.     Preponderance   of  evidence   is  sufficient. 
Evidence   held    sufficient  to   go   to   jury.     Id. 
In  a  suit  to  probate  and  establish  an  alleged 
lost  will  the  attorney  who  drew  it  is  com- 
petent to  testify  to  its  provisions.     Inlow  v. 
Hughes  [Ind.  App.]  76  N.  B.  763.     In  Indiana 
no   will   may   be   proved   and   established   as 
lost   or   destroyed   unless   its   provisions   are 
clearly  proven  by  two  witnesses,  or  by  a  cor- 
rect copy  and  the  testimony  of  one  witness. 
Under  Burns'  Ann.  St.  1901,  §  2779.     Id.     Evi- 
dence in   suit  to  establish  and   probate   lost 
will  held  insufficient  to  prove  contents  as  re- 
quired by  this  statute.     Id.     Declarations  of 
the  testator,  made  after  the  execution  of  the 
will    axe  admissible  if  at  all,  only  by  way  of 
corroboration     in     the     furnishing     of     the 
clear   proof   by    two    witnesses    of    the    pro- 
visions of  the  will,  as  matters  of  fact  with- 
in their  knowledge,  which  is  required  by  the 
statute.     Id.     The  contents  of  a  lost  will,  or 
of  one  which  has  been  destroyed  or  canceled 
without  testator's  consent,  cannot  be  shown 
until   its   execution   has   been  proved   by   the 
tMtlmonv     of     two     witnesses.     Under     Act 
ll^rll  8,   1833   (P.  U   249;   2  Purd.   Dig.   2102), 


providing  that  a  will  must  in  all  cases  be 
proved  by  oaths  or  affirmations  of  two  or 
more  competent  witnesses.  Michell  v.  Low 
[Pa.]  63  A.  246. 

84.  Evidence  must  be  positive  and  suffi- 
cient to  overcome  both  the  presumption  of 
revocation  by  testator,  and  the  presumption 
of  innocence  on  the  part  of  a  third  person 
charged  with  destroying  the  will.  Michell 
v.  Low  [Pa.]  63  A.  246.  Evidence  held  insuf- 
ficient. Id.  Burden  of  proof  is  on  the  pro- 
ponents to  satisfy  the  court  that  a  "lost" 
will  was  In  existence  and  unrevoked  at  the 
time  of  the  death  of  the  testator.  Gibson  v. 
Gibson,  6  Ohio  C.  C.   <N.  S.)   269. 

85.  Gibson  v.  Gibson,  6  Ohio  C.  C.  (N.  S.) 
269.  The  word  "lost,"  when  used  with  refer- 
ence to  an  alleged  last  will  and  testament 
in  a  probate  proceeding,  has  some  of  the  sig- 
nificance  of   "spoliated"   or  "destroyed."     Id. 

86.  Schaaf  v.  Peters  [Mo.  App.]  90  S.  W. 
1037. 

87.  See  4  C.  L.  1894. 

88.  California:  Determination  of  the  pro- 
bate court  as  to  residence  of  deceased  at  the 
time  of  his  death  is  final  in  all  collateral 
proceedings.       In  re  Dole's  Estate,  147  Cal.  188, 

81  P.  534.  Order  admitting- a  foreign  will  to  pro- 
bate, even  if  erroneous,  is  not  void  on  its 
face  and  subject  to  collateral  attack  because 
of  an  Incorrect  determination  of  the  domicile 
of  the  deceased.     Dunsmuir  v.  Coffey   [Cal.] 

82  P.  682;  In  re  Dunsmuir's  Estate  [Cal.] 
84  P.  657. 

Colorado:  Judgment  admitting  will  can 
only  be  attacked  by  appeal  or  error  for  er- 
rors committed  in  exercising  jurisdiction, 
where  there  is  no  error  in  assuming  juris- 
diction and  no  fraud  was  practiced  in  pro- 
curing such  judgment.  Camplin  v.  Jackson 
[Colo.]  83  P.  1017.  Under  Const,  art.  6,  §  23. 
1  Mills'  Ann.  St.  §§  395,  1095,  giving  county 
court  jurisdiction  to  determine  whether  the 
Instrument  offered  for  probate  is  the  last  will 
of  deceased,  it  has  authority  to  determine  all 
pertinent  facts,  including  the  question 
whether  or  not  the  will  is  a  forgery,  and 
was  properly  executed  and  attested.  Id. 
Errors  committed  in  deciding  any  of  such 
questions  are  errors  in  exercise  of  jurisdic- 
tion and  not  errors  in  assuming  it.     Id. 
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except  for  fraud  or  want  of  iurisdiction  apparent  on  the  face  of  the  record."  So, 
too,  such  courts  are  usually  regarded  as  courts  of  general  jurisdiction  in  regard  to 
probate  matters,  and  are  entitled  to  all  the  presumptions  in  favor  of  their  proceed- 
ings which  are  allowed  in  the  case  of  other  tribunals  of  general  jurisdiction.'" 

In  North  Dakota  in  county  court  the  final  decree  consists  of  the  findings  of  fact, 
conclusions  of  law,  and  statement  of  the  relief  awarded,  and  all  these  should  be  em- 
bodied in  one  document,  signed  by  the  judge,  and  filed.®^ 

(§  4)  R.  Revocation  of  probate."' — The  power  of  the  probate  court  to  set 
aside  its  judgment  admitting  the  will  to  probate  depends  on  the  statutes  of  the  vari- 
ous states.'* 


Florida:  Under  Rev.  St.  1892,  5  1810,  mak- 
ing the  probate  of  wills  of  personalty  con- 
clusive, and  of  wills  of  realty  prima  facie, 
evidence  of  their  validity,  the  manner  of  exe- 
cution and  attestation  of  a  will  admitted  to 
probate  cannot  be  attacked  in  a  collateral 
proceeding.  Thomas  v.  Williamson  [lia.]  40 
So.  831.  Prima  facie  evidence  is  such  as  in 
the  judgment  of  the  law  is  sufHcient  to  es- 
tablish the  fact,  and  if  unrebutted,  remains 
sufficient  for  that  purpose.    Id. 

Georgia:  Where  a  will  has  been  probated 
in  common  form,  the  judgment  of  probate 
cannot  be  collaterally  impeached  in  the  su- 
perior court  by  any  proceedings  attempting 
to  raise  the  issue  of  devisavit  vel  non.  Not  in 
suit  by  remainderman  under  will  to  recover 
land  from  sole  heir  at  law.  Hooks  v.  Brown 
[Ga.]  63  S.  B.  583. 

Illinois:  An  order  of  a  probate  court  ad- 
mitting a  will  to  probate  is  an  adjudication 
of  its  validity  as  a  testamentary  instrument, 
and,  until  appealed  from,  Is  binding  on  all 
parties  before  the  court  as  to  all  matters 
material  to  the  issue  involved.  As  to  dom- 
icile of  testatrix,  where  a  finding  in  that  re- 
gard Is  necessary  to  confer  jurisdiction. 
Palmer  v.  Bradley,  142  F.  193.  Caniiot  be 
collaterally  attacked  except  for  fraud  or 
some  disability  whereby  complainant  might 
be  legally  relieved  from  binding  force  of 
order.     Id. 

Kentucky:  The  probate  of  a  will  by  a 
court  of  competent  jurisdiction  is  conclusive 
against  the  world,  as  a  proceeding  in  rem, 
until  reversed  or  vacated  in  a  direct  proceed- 
ing allowed  for  that  purpose.  Brooks  v. 
Paine's  Ex'rs  [Ky.]  90  S.  W.  600. 

New  Hampsblre:  The  probate  of  a  will  Is 
conclusive  of  its  genuineness  and  validity 
until  avoided  by  a  direct  proceeding.  Can- 
not be  collaterally  attacked  for  failure  to 
notify  heir,  which  at  most  renders  proceed- 
ings voidable.  Knight  v.  Hollings  [N.  H.] 
63  A.  38. 

New  York:  Under  Code  Civ.  Proc,  §  2626, 
a  decree  of  the  surrogate  admitting  will  to 
probate  is,  in  so  far  as  it  relates  to  personal- 
ty, final  and  conclusive  unless  reversed  upon 
appeal,  or  revoked  by  the  surrogate,  or  un- 
less an  action  to  determine  the  validity  of 
the  will  is  brought  under  Id.  §  2653a.  In  re 
Wohlgemuth,  110  App.  Div.  644,  97  N.  T.  S. 
367.  Decree  admitting  two  holographic  in- 
struments as  testator's  last  will  cannot  be 
collaterally  attacked  on  proceedings  for  dis- 
tribution on  ground  that  instrument  last  ex- 
ecuted was  complete  In  itself  and  revoked 
the  former  one.     Id. 


89.  The  action  of  a  probate  court  in  as- 
suming jurisdiction  of  a  will  and  admitting 
it  to  probate  may  be  collaterally  attacked 
where  lack  of  jurisdiction  appears  on  the 
face  of  the  record.  Upson  v.  Davis,  110  111. 
App.  S75. 

90.  Particularly  where  they  are  courts  of 
record.  Knight  v.  Hollings  [N.  H.]  63  A.  38. 
Will  having  been  proved  in  common  form, 
it  must  also  be  presumed  that  there  was  no 
contest.  Pub.  St.  1901,  c.  187,  §  6.  Id.  On 
petition  to  set  aside  and  revoke  probate  it 
will  be  presumed  that  judge  admitting  will 
found  that  deceased  was  last  an  inhabitant 
of  the  county,  or  had  estate  therein  at  the 
time  of  his  death,  or  both,  such  facts  being 
necessary  to  give  him  Jurisdiction  under  Pub. 
St.  1901,  c.  182,  §  8.  Id.  It  will  be  presumed 
on  a  bill  to  compel  distribution  that  all  par- 
ties in  interest  were  duly  notified  of  a  hear- 
ing in  the  probate  court  at  which  the  will 
was  set  aside.  Crockett  v.  Sibley  [N.  H.]  61 
A.  469. 

91.  In  re  L«mery's  Estate  [N.  D.]  107  N. 
W.  365.  Where,  in  proceedings  to  probate 
will,  county  court  made  and  filed  findings  and 
conclusions,  and  subsequently  filed  a  separ- 
ate document  purporting  to  be  the  judgment, 
held  that  the  latter  should  be  regarded  as  a 
completion  or  amendment  of  the  former,  and 
both  documents  taken  together  constitute  the 
final  judgment.     Id. 

92.  See  4  C.  L.  1896. 

93.  California:  In  the  absence  of  an  ap- 
plication for  relief  on  the  ground  of  mistake, 
etc.,  made  within  one  year  as  prescribed  by 
Code  Civ.  Proc.  §  473,  an  order  admitting  a 
foreign  will  cannot  be  set  aside  by  the  court 
which  entered  it  except  in  a  separate  action 
and  any  order  purporting  to  vacate  it  is  void 
for  want  of  jurisdiction.  Dunsmuir  v  Cof- 
fey [Cal.]  82  P.  682.  On  prohibition  to  pre- 
vent the  execution  of  an  order  appointing 
a  special  administrator  and  directing  him  to 
retake  property  previously  distributed  the 
court  may  consider  the  validity  of  a  previous 
order  annulling  an  order  admitting  the  will 
to  probate,  on  which  the  validity  of  the  or- 
der appointing  the  administrator  depends 
and  also  whether  the  order  admitting  the 
will  Is  void  on  its  face.  Id.  An  order  grant- 
ing a  motion  to  vacate  an  order  admitting  a 
will  to  proWte  Is  erroneous  and  void,  where 
such  motion  is  not  made  within  the  time  pre- 
scribed by  Code  Civ.  Proc.  §  473,  and  the 
order  admitting  the  will  is  not  void  on  its 
face.  In  re  Dunsmuir's  Estate  [Cal.l  84  P 
657. 

Colorado:     In  order  to  sustain  a.  judgment 
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(§4)  I.  Suits  to  contest.^* — In  many  states  the  validity  of  the  will  may  be 
contested  by  a  suit  brought  for  that  purpose  within  a  specified  time""*  after  its  ad- 
mission to  probate.""  A  court  of  equity  has  no  inherent  jurisdiction  to  entertain  a 
bill  for  the  contest  of  a  will,  and  hence  any  jurisdiction  conferred  by  statute  must  be 
construed  in  accordance  with  the  terms  therein  employed.*'  The  law  in  force  at  the 
time  when  the  bill  is  filed  governs  as  to  the  jurisdictional  requirements.** 


of  the  county  court,  and  the  district  court 
on  appeal,  annulling  a  decree  admitting  the 
^rill  in  a  proceeding  commenced  more  than 
six  months  after  the  rendition  of  the  judg- 
ment admitting  the  will,  it  must  appear  that 
the  latter  judgment  was  absolutely  void. 
Camplin  v.  Jackson  [Colo.]  83  P.  1017.  Where 
a  county  court  having  jurisdiction  of  the 
subject-matter  and  the  parties  admits  a  will 
to  probate.  It  Is  error  for  such  court,  in  a 
proceeding  started  more  than  six  months 
after  the  entry  of  the  decree,  to  make  an 
order  vacating  Its  previous  judgment  admit- 
ting the  will,  notwithstanding,  the  fact  that 
such  serious  error  was  committed  in  admit- 
ting the  will  as  would  have  worked  a  re- 
versal on  appeal  or  error,  it  not  being  con- 
tended that  there  was  any  fraud  in  procuring 
the  decree  admitting  the  will.  Id.  It  is  al- 
so error  for  the  district  court,  on  appeal  from 
the  order  vacating  the  order  admitting  the 
will,  to  annul  the  decree  of  probate.  Id. 
Heirs  at  law  expressly  consenting  to  pro- 
bate of  will  cannot,  without  any  showing  of 
fraud,  have  decree  set  aside  where  court  had 
jurisdiction  of  persons  and  subject-matter. 
Id. 

New  Hampshlret  The  probate  court  may 
set  aside  its  decree,  admitting  the  will  to 
probate,  provided  sufficient  cause  is  shown. 
Knight  V.  Hollings  [N.  H.]  63  A.  38.  Such 
power  is,  however,  equitable  in  its  nature, 
and  will  only  be  exercised  on  a  showing  of 
some  substantial  ground  therefor,  such  as 
fraud,  accident,  or  mistake,  rendering  it 
against  conscience  to  execute  the  decree,  and 
of  which  plaintiffs  were  prevented  from 
availing  themselves  by  fraud  or  negligence 
on  their  part.  Id.  Plaintiffs  held  barred  by 
laches  where  proceedings  to  revoke  probate 
were  not  begun  until  more  than  12  years 
after  decree  admitting  will.     Id. 

94.  See  4  C.  Xx  1896. 

95.  Callforalai  Code  Civ.  Proc,  9  1330, 
does  not  give  the  right  to  contest  a  will  after 
probate  on  the  ground  that  court  did  not 
have  jurisdiction,  and  objection  that  court 
did  not  have  jurisdiction  because  deceased 
was  not  a  resident  of  the  county  cannot  be 
raised  In  such  a  proceeding,  particularly 
when  not  pleaded.  In  re  Dole's  Estate,  147 
Cal.  188,  81  P.  534. 

IIlinolH:  Kurd's  Rev.  St.  1903,  c.  148,  5  7, 
authorizing  any  person  interested  to  file  a 
bill  in  chancery  to  contest  a  will  within  one 
year  after  the  probate  of  the  same  in  the 
county  court,  and  providing  for  the  making 
up  and  trial  of  an  issue  of  law  in  the  circuit 
court  is  not  a  statute  of  limitations,  but 
merely  a  grant  of  jurisdiction  to  the  circuit 
court  which  can  only  be  exercised  in  the 
mode  and  under  the  limitation  prescribed. 
O'Brien  v.  Bonfield  [111.]  77  N.  E.  167.  The 
time  limited  for  filing  the  bill  is  Jurisdic- 
tional and  must  be  strictly  construed.  Id. 
In  case  of  an  appeal  from  the  order  of   the 


county  court  admitting  the  will  to  probate 
and  an  affirmance  by  the  circuit  court,  the 
probate  of  the  will  in  the  county  court  is 
not  final  and  complete  until  a  certified  copy 
of  the  order  of  the  circuit  court  admitting 
the  will  is  filed  in  the  county  court,  and 
hence  the  year  in  which  the  ■will  may  be  con- 
tested does  not  commence  to  run  until  that 
time.  Kurd's  Rev.  St.  1903,  c.  148,  §§  7,  14, 
18,  construed.  Id.  Laws  1903,  p.  355,  limit- 
ing the  time  for  filing  bills  to  contest  wills 
to  one  year,  applies  to  wills  probated  pre- 
vious to  the  time  when  such  act  went  into 
effect.  Clowry  v.  Nolan  [111.]  77  N.  E.  906. 
Must  be  instituted  within  statutory  period. 
Benda  v.  Kalina,  119  111.  App.  196. 

Kansas:  Under  Gen.  St.  1901,  c.  117,  §  20, 
action  in  district  court  to  contest  a  will  must 
be  brought  within  two  years  after  probate. 
Medill  V.  Snyder  [Kan.]  81  P.  216.  This  pro- 
vision is  not  affected  by  the  provision  of  the 
general  statute  of  limitations  (Code  Civ. 
Proc,  §  23)  that  if  an  action  be  commenced 
within  due  time,  and  a  judgment  thereon  for 
the  plaintiff  be  reversed,  or  if  plaintiff  fails 
in  such  action  otherwise  than  on  the  merits, 
and  the  time  limited  for  the  same  shall  have 
expired,  the  plaintiff  may  commence  a  new^ 
action  within  one  year  after  sflch  failure  or 
reversal,  the  general  statute  being  inappli- 
cable to  such  a  case.  Id.  Special  statute 
is  not  a  mere  statute  of  limitations,  and 
hence  cannot  be  modified  by  general  stat- 
ute.    Id. 

Washington  I  Under  2  Eal.  Ann.  Codes  & 
St.  i  6110,  action  to  contest  must  be  insti- 
tuted wltliin  one  year  from  the  probate  of 
the  will.  In  re  Sullivan's  Estate  [Wash.]  82 
P.  297.  Where  petition  was  filed  within  a 
year  but  was  not  properly  verified  and  after 
expiration  of  year  motion  to  strike  was 
granted  with  leave  to  amend,  as  authorized 
by  2  Bal.  Ann.  Codes  &  St.  §  4955,  and  amend- 
ment was  subsequently  made,  held  that  con- 
test "was  instituted  within  a  year,  court  not 
having  lost  jurisdiction  by  granting  motion 
and  allowing  amendment.  Id.  Where  no 
valid  decree  admitting  will  is  ever  entered, 
contestants  are  not  limited  to  one  year  from 
date  of  entry  of  a  void  decree.  Id.  Petition 
to  contest  was  filed  in  time  but  plaintiffs  sub- 
sequently Instituted  proceedings  in  the  Fed- 
eral court  which  restrained  proponent  from 
asserting  any  rights  under  the  will.  This 
decision  was  subsequently  reversed.  Keld 
that  proceedings  in  state  court  would  not 
be  dismissed  for  want  of  prosecution  be- 
cause of  delay  pending  determination  of  suit 
in  Federal  court.     Id. 

96.  By  5  7  of  the  statute  the  admission  of 
a  will  to  probate  by  the  probate  court  is  a 
condition  precedent  to  the  right  to  file  a  blU 
in  chancery  to  contest  it.  Kenline  v.  Brady, 
110  111.  App.  75. 

97.  O'Brien  v.  Bonfield  [111.]  77  N.  E.  167. 
The  right  to  contest  a  will  In  chancery  after 
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Tie  final  settlement  of  the  estate  and  the  discharge  of  the  executor  is  not  a 
bar  to  proceedings  to  contest,"'  the  orders  approving  the  executor's  report^  and  of 
final  settlement  not  being  res  adjudieata  of  the  validity  of  the  will.''  In  such  case, 
however,  as  to  all  acts  which  have  been  properly  done  in  preparing  the  estate  for  set- 
tlement under  the  probated  will,  the  contestant  who  delays  must  accept  conditions  as 
he  finds  them.' 

The  bill  or  complaint  must  allege  the  grounds  of  contest  in  accordance  with 
the  ordinary  rules  of  pleading.*  Plaintiff  may  propound  for  probate  a  later  will 
claimed  to  have  revoked  the  one  whose  probate  is  contested.^  In  such  case  the  later 
will  is  the  foundation  of  his  cause  of  action,  and  is  properly  attached  to  the  com- 
plaint as  an  exhibit.^ 

The  practice  is  ordinarily  the  same  as  at  law.'  The  issue  involved  is  to  be 
submitted  to  the  jury  as  a  new  and  original  question,  and  determined  exclusively  by 
the  evidence  introduced.®  The  order  admitting  the  will  is  not  admissible."  Pro- 
ponent makes  out  a  prima  facie  case  when  he  introduces  the  evidence  of  the  wit- 
nesses of  the  will  and  puts  the  will  in  evidence.*"  In  Illinois  he  is  not  bound  to  ' 
call  the  subscribing  witnesses,  though  unexplained  failure  to  do  so  might  be  a  sus- 
picious circumstance. ^"^  A  subscribing  witness  may  be  called  though  his  testimony 
in  the  probate  court  has  been  read  in  evidence.^^ 

(§4)  J.  Suits  to  establish. — ^A  proceeding  to  establish  a  will  is  one  at  law,** 
and  the  issues  raised  thereby  are  properly  submitted  to  a  jury.**  Such  an  action  un- 
der the  Missouri  statute  has  the  same  effect  as  if  an  appeal  had  been  taken  from  the 


probate  is  purely  statutory.  Benda  v.  Ka- 
lina,  119  lU.  App.  196. 

08.  A  proceeding:  in  chancery  to  contest  a 
will  after  probate  is  as  to  jurisdictional  re- 
quirements governed  by  the  law  in  force  at 
the  time  the  hill  is  filed  and  not  that  in  force 
at  the  time  the  will  was  probated.  Benda  v. 
Kalina,  119  111.  App.  196. 

»0.  Though  contestant  had  notice  and 
knowledge  of  the  proceeding,  and  made  no 
objection,  and  gave  no  notice  of  his  inten- 
tion to  contest.  Foley  v.  O'Donaghue  [Ind.] 
77  N.  B.  352.  The  three-year  period  given 
by  the  statute  in  which  to  contest  the  valid- 
ity of  a  probated  will  Is  not  in  the  nature  of 
a  statute  of  limitations,  but  the  right 
granted  is  a  substantive  one  which  It  is  the 
duty  of  the  court  to  recognize  without 
abridgment  or  exception.  Id.  Where  the  es- 
tate devised  consists  of  both  realty  and  per- 
sonalty, and  action  is  brought  within  pre- 
scribed time.  Stuckwisch  v.  Kamman  [Ind.] 
77  N.  E.  349.  In  the  absence  of  anything  in 
the  answer  going  to  show  that  the  will  gave 
the  executor  any  control  over  the  realty  de- 
vised or  affected  thereby,  it  will  be  presumed 
on  appeal  that  his  final  settlement  applied 
only  to  the  personalty,  and  had  no  relation 
to  the  realty.     Id. 

1.  The  filing  of  the  final  report  of  the  ex- 
ecutor in  no  way  involves  or  tenders  as  an 
issue  the  validity  of  the  will,  and  hence  such 
issue  Is  not  determined  and  adjudicated  by 
the  Judgment  approving  such  report.  Burns' 
Ann.  St.  1901,  §§  2545-2547,  2557,  2558,  relating 
to  settlement  of  estates  and  discharge  of  ex- 
ecutors construed.  Stuckwisch  v.  Kamman 
[Ind.3  77  N.  E.   349. 

2.  Since  that  question  is  not  Involved. 
Otherwise  the  statutes  authorizing  an  action 
to  contest  within  three  years,   and  the  set- 


tlement of  the  estate  at  the  expiration  of  one 
year  after  notice  of  the  granting  of  letters 
could  not  be  brought  Into  accord.  Foley  v. 
O'Donaghue   [Ind.]   77  N.  E.  352. 

3.  Burns'  Ann.  St.  1901,  §  2412m.  Assets 
may,  in  the  absence  of  an  intervening  con- 
test, be  distributed  under  the  will  as  if  its 
provisions  were  wholly  immutable.  Foley  v. 
O'Donaghue   [Ind.]  77  N.  E.  352. 

4.  Must  allege  that  the  attesting  wit- 
nesses were  incompetent,  or  facts  which 
amount  in  substance  to  such  an  averment  or 
the  will  will  not  be  set  aside  on  such  ground 
Standley  v.  Moss,  114  111.  App.  612.  Com- 
plaint alleging  that  a  "contract"  made  by  de- 
cedent was  testamentary  and  denying  its 
right  td  probate  on  grounds  of  undue  influ- 
ence and  unsound  mind  is  not  to  rescind  con- 
tract but  to  contest  probate.  Stametz  v 
Mitchenor  [Ind.]  75  N.  E.  579. 

5.  e.     Heaston  v.  Kreig  [Ind.]  77  N.  B.   806. 
7.     On  trial  of  a  will  contest  before  a  jury 

n  chancery  the  practice  is  the  same  as  at 
law  and  exceptions  to  the  rulings  of  the 
court    must   be    properly   saved    in    order    to 

iTaVW^iTA^^.r  """^^'-  ^^"""^  - 

„^'^  T^%J"^^  '^  ^^  "°^°  ^""J  without  re- 
gard to  the  fact  that  the  will  has  been  ad- 
mitted to  probate.  Henline  v.  Brady,  no 
111.  App.  75. 

^^9,  10,  11, 13.     Henline  v.  Brady,  110  111.  App. 

13.  Proceedings  under  Rev.  St  1899  8 
4622.  Schaaf  v.  Peters  [Mo.  App.] 'so  S  V 
1037.  Action  under  Code  Civ.  Proc.  §  2653a' 
Carolan  v.  O'Donnell,  106  App.  Div  577  oi 
N.  T.  S.  171.  •   ^^ 

14.  Schaaf  v.  Peters   [Mo.  App.]  90  s.  W. 
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probate  court  and  in  effect  transfers  the  probate  proceedings  to  the  circuit  court.*' 
Hence  in  such  case  the  judgment  of  the  probate  court  is  not  conclusive.**  In  Iowa 
tliere  is  no  statutory  authority  for  a  proceeding  by  those  claiming  imder  a  will  to 
have  it  established  and  confirmed.*^ 

(§4)  K.  Suits  to  set  aside.^^ — In  an  action  of  an  equitable  nature  to  set  aside 
the  probate  of  a  will,  the  burden  is  on  plaintiff  to  show  that  the  county  court  was 
without  jurisdiction  to  admit  the  will,  or  that  some  wrong  was  committed  in  the 
proceeding  which  amounted  to  a  fraud  prejudicial  to  his  rights.**  He  must  also 
show  some  valid  cause  for  the  contest  of  the  will,  and  convince  the  court  that  the 
cause  of  contest  is  prima  facie  valid,  or  that  sufficient  grounds  existed  to  refuse  the 
probate.^" 

The  New  York  statute  provides  for  an  action  at  law  to  determine  the  validity  of 
a  will  after  its  admission  to  probate.^*  This  act  does  not  prevent  the  bringing  of  a 
suit  in  equity  to  set  aside  a  will  not  yet  admitted  to  probate,  at  least  where  the  fact 
that  plaintiff  has  an  adequate  remedy  at  law  is  not  pleaded.^''*  Suits  in  equity  to  set 
aside  a  deed  and  a  will,  both  of  which  are  alleged  to  have  been  wrongfully  obtained 
by  defendant  and  either  of  which  would  give  him  title  to  the  property  in  dispute  are 
properly  joined  and  tried  as  one,^^  and  this  is  true  though  the  will  has  not  yet  been 
probated.^* 

Under  the  statute  of  Virginia  a  bill  in  equity  may  be  brought  to  impeach  a  will 
admitted  to  probate.^*  / 

(§4)  L.  Appeals.'*  Appeals  from  probate  courts.'" — Appeals  are  generally 
allowed  from  all  final  orders  or  decrees  of  the  court  having  jurisdiction  of  probate 


16.  Proceeding  under  Rev.  St.  1899,  5  4622, 
In  circuit  court,  to  establish  will  which  pro- 
bate court  has  previously  refused  to  admit. 
Schaaf  v.  Peters  [Mo.  App.]  90  S.  W.  1037. 

16.  Probate  or  rejection  of  a  will  is  not 
a  finality  until  after  the  five  years  allowed 
by  the  statute  In  which  to  bring  the  action 
In  the  circuit  court,  even  though  no  appeal 
was  taken  therefrom.  Schaaf  v.  Peters  [Mo. 
App.]  90  S.  W.  1037. 

17.  Defendant,  in  action  to  set  aside  will, 
set  up  that  will  had  been  duly  probated  and 
that  it  was  the  last  will  of  deceased  and 
fully  expressed  his  desires  as  to  the  distri- 
bution of  his  property,  and  prayed  judgment 
confirming  the  probate  and  establishing  the 
will.  Plaintiffs  dismissed  action  before  sub- 
mission of  case.  Held  that  court  had  no 
jurisdiction  to  retain  case  and  render  judg- 
ment as  prayed  for  by  defendant  on  theory 
that  allegations  and  prayer  of  answer  were 
equivalent  to  a  counterclaim,  since  there  is 
no  statutory  authority  for  a  proceeding  by 
those  claiming  under  a  will  to  have  it  es- 
tablished and  confirmed.  Davis  v.  Preston 
[Iowa]    106  N.  W.  151. 

18.  See  4  C.  L.  1897. 

19  Evidence  insufficient.  In  re  Glandt's 
Estate  [Neb.]  107  N.  W.  248. 

20  Evidence  held  insufficient.  In  re 
Glan'dfs  Estate  [Neb.]  107  N.  W.  248.  Fact 
that  will  was  admitted  upon  evidence  of  but 
one  subscribing  witness  after  guardian  ad 
litem  of  minor  heirs  and  beneficiaries  had 
filed  general  denial  and  demanded  proof  of 
execution,  held  no  ground  for  setting  aside 
probate  in  absence  of  showing  of  prejudice. 

jsi.     Under  Code  Civ.  Proc,  §  2653a,  action 


to  test  validity  of  probate  of  will  must  b« 
brought  within  two  years  after  the  admission 
of  the  will  to  probate,  except  that  minors, 
persons  absent  from  the  state,  etc.,  may 
bring  such  action  within  two  years  after  the 
removal  of  the  disability.  Bell  v.  VlUard.  48 
Misc.  687,  97  N.  T.  S.  244.  Persons  absent 
from  the  state  means  residents  of  the  state 
who  happen  to  be  absent  therefrom,  and 
does  not  include  a  foreigner  who  is  a  perma- 
nent resident  of  a  foreign  country,  and  a 
nonresident  of  the  state.     Id. 

as.  Irving  V.  Bruen,  110  App.  Div.  5B8,  97 
N.  T.  S.  180. 

as.  Particularly  where  both  are  part  of 
one  scheme  to  obtain  the  property  of  the  de- 
ceased. Irving  V.  Bruen,  110  App.  Div.  558, 
97  N.  T.  S.  180. 

24.  Realty  passes  under  will  from  death 
of  testator  without  probate.  Irving  v.  Bruen, 
110  App.  Div.  558,  97  N.  T.  S.  180. 

25.  Code  1887,  §  2544,  providing  for  a  bill 
in  equity  to  impeach  a  will  admitted  to  pro- 
bate, on  which  bill  a  trial  by  jury  shall  be 
ordered  to  ascertain  whether  any,  and  if  any, 
how  much  of  what  was  offered  for  probate 
is  the  will  of  the  decedent,  does  not  under- 
take to  prescribe  the  terms  of  the  issue,  and 
where  bill  attacked  will  as  a  whole  and 
stated  a  case  which,  if  true,  avoided  the 
whole  of  it,  and  answer  accepted  issue  thus 
tendered  and  sought  to  sustain  will  as  an 
entirety,  held  that  Issue  framed  for  a  finding 
for  or  against  will  as  an  entirety  was  not 
erroneous  on  theory  that  it  should  have  per- 
mitted a  finding  sustaining  a  part  of  the  will. 
Roland  V.  Roland   fVa.]    52  S.  E.   366. 

20,  27.     See  4  C.  L.  1894. 


1016 


-WILLS  §  4L. 


6  Cur.  Law. 


inatters,^'  and  may  ordinarily  be  taken  by  anyone  interested/'  or  by  anyone  aggrieved 
thereby.^"  The  jiirisdiction  of  appellate  courts,"  the  time  within  which  an  appeal 
must  be  taken/^  and  the  method  of  perfecting  it/^  depend  upon  the  statutes  of  the 
various  states. 


28.  Orders  beld  aiipenlable;  Order  dismiss- 
ing contest,  heard  and  determined  when  will 
was  offered  for  probate,  held  revie"wable  on 
appeal  from  subsequent  order  admitting  will 
to  probate.  Code  Civ.  Proc,  §§  956,  963,  1307, 
1312-1314,  1714,  construed.  In  re  Bdelman's 
Estate  [Cal.]  82  P.  962.  Order  vacating  prior 
order  dismissing  petition  to  contest  and  or- 
dering dismissal  of  the  petition  affects  the 
substantial  rights  of  proponent  with  respect 
to  the  extension  of  time  within  which  peti- 
tioner may  appeal,  and  is  appealable.  In  re 
Sullivan's  Estate  [Wash.]  82  P.  297. 

Ordera  beld  not  appealable:  An  order  re- 
voking an  order  refusing  to  admit  a  -will  to 
probate  is  not  appealable,  it  not  being  spec- 
ified in  Code  Civ.  Proc,  §  963.  In  re  Bouys- 
Bou's  Estate  [Cal.  App.]  82  P.  1066.  An  order 
vacating  an  order  appointing  an  administra- 
tor being  appealable,  and  proceedings  for 
appointment  of  an  administrator  and  for  pro- 
bating a  will  being  distinct,  an  order  grant- 
ing a  "motion  to  vacate  order  refusing  pro- 
bate of  will  and  appointing  administrator" 
will  be  construed  distributively  and  an  ap- 
peal from  such  order  will  not  be  dismissed 
in  so  far  as  it  relates  to  the  revocation  of  such 
appointment,  there  being  nothing  in  the  bill 
of  exceptions  to  show  that  the  appointment 
did  not  proceed  upon  a  separate  record,  or 
that  it  was  dependent  on  order  denying  pro- 
bate. Id.  The  ordinary,  having  no  jurisdic- 
tion to  entertain  a  caveat  in  proceedings  to 
probate  a  will  in  common  form,  or  to  pass 
upon  the  Issue  of  devisavit  vel  non  attempt- 
ed to  be  raised  thereby,  can  render  no  deci- 
sion which  can  properly  be  made  the  sub- 
ject of  an  appeal,  and  an  appeal  by  consent 
to  the  superior  court  from  such  a  proceeding 
does  not  lie.  Hooks  v.  Brown  [Ga.]  53  S.  E. 
683. 

29.  Under  Ky.  St.  1903,  §  4859,  authorizing 
any  person  Interested  in  the  probate  of  a 
will  to  appeal  to  the  circuit  court  from  order 
of  county  court  admitting  will,  held  that 
general  creditors  of  an  insolvent,  disinherited 
heir,  w^ho  claim  that  the  will  was  revoked 
by  testator,  may  appeal  from  an  order  pro- 
bating the  will  upon  ex  parte  proceedings, 
where  the  heir  refuses  to  do  so.  Brooks  v. 
Paine's  Ex'rs  [Ky.]  90  S.  W.  600. 

30.  Under  Laws  1903,  c.  27,  p.  35,  an  heir 
at  law  is  a  party  aggrieved,  and  may  at  any 
time  within  30  days  appeal  from  an  order  ad- 
mitting a  will  to  probate,  though  he  did  not 
appear  at  the  hearing  and  take  part  in  the 
proceedings.  In  re  Sheeran's  Will  [Minn.] 
105  N.  W.  677.  In  case  such  heir  dies  after 
the  entry  of  the  order  in  the  probate  court 
and  before  the  expiration  of  the  time  allowed 
to  appeal,  a  special  administrator  may  per- 
fect  the  appeal  within  such  time.     Id. 

31.  Appeal  will  lie  to  supreme  court  from 
order  refusing  to  admit  will  to  probate  on 
ground  that  freehold  is  Involved  though  will 
does  not  In  terms  devise  realty,  where  it  ap- 
pears from  the  record  that  testator  owned 
realty  which  was  devised  by  the  residuary 
clause.  Senn  v.  Gruendling,  218  111.  458,  75 
N.  E.  1020. 


32.  County  court  may.  In  furtherance  of 
justice,  permit  service  of  an  amended  notice 
of  appeal  to  district  court  after  expiration 
of  statutory  time  for  appeal,  where  the  ap- 
peal was  taken  in  good  faith  in  the  proper 
time,  but  by  mistake  the  original  notice  was 
technically  defective  because  of  the  omission 
of  some  of  the  necessary  parties.  Rev.  Codes 
1899,  §  6259.  In  re  Lemery's  Estate  [N.  D.] 
107  N.  W.  365.  Hev.  St.  1898,  §  4035,  prohib- 
iting the  allowance  of  a  petition  for  leave  to 
appeal  from  a  judgment  admitting  a  will  to 
probate  after  the  expiration  of  the  time 
within  which  an  appeal  is  allow^ed  as  a 
matter  of  right  without  reasonable  notice  to 
the  adverse  party,  and  only  permitting  the 
allowance  of  the  petition  w^hen  it  appears 
that  justice  requires  a  review  of  the  case, 
contemplates  a  hearing  If  the  adverse  party 
desires  it  and  that  he  may  obtain  a  more 
definite  statement  of  the  material  facts  than 
that  contained  in  the  original  petition  if  the 
court  deems  it  necessary.  In  re  Scaife's  W^ill 
[Wis.]  105  N.  W.  920.  Hence  the  same  liberal 
rules  apply  in  the  construction  of  such  a 
petition  as  are  applied  in  support  of  a  plead- 
ing when  challenged  for  insuflBciency,  and 
essential  facts  are  deemed  to  be  inferentially 
stated  which  are  alleged  according  to  their 
legal  effect.  Id.  Statement  that  petitioners 
are  heirs  at  la,Mr  and  near  relatives  of  de- 
ceased and  entitled  to  a  distributive  share  of 
his  estate  if  will  should  be  set  aside  held  to 
suflSciently  show  that  petitioners  were  heirs 
at  law  and  next  of  kin  and  entitled  to  ap- 
peal. Id.  Where  notice  of  appeal  from  judg- 
ment of  county  court  admitting  w^ill  to  pro- 
bate is  filed  within  60  days  as  provided  by 
Rev.  St.  1898,  §  4031,  the  fact  that  the  under- 
taking required  by  Id.  §  4032  is  not  filed  with 
such  notice  is  not  a  fatal  defect  though  it  is 
not  filed  within  the  time  limited  for  taking 
the  appeal.  In  re  Box's  Will  [Wis.]  106  N 
W.  1063. 

33.  Notice:  Where,  pending  proceedings 
for  probate  of  a  will  and  the  appointment  of 
an  executor,  the  petitioner  became  insane 
and  was  committed  to  an  asylum,  but  no  sug- 
gestion for  a  stay  of  proceedings  or  for  the 
appointment  of  a  person  to  represent  him 
was  made  to  the  court,  held  that  the  service 
of  a  notice  of  appeal  from  decree  refusing 
probate  on  the  attorney  for  petitioner  who 
continued  to  prosecute  the  case  was  sufli- 
cient,  under  Rev.  Laws,  c.  162,  §§  11,  40  and 
Chancery  Rule  22.  McKenna  v.  Garvey 
[Mass.]  77  N.  E.  782.  A  notice  of  appeal 
dated  and  served  after  the  perfection  of  the 
decree,  clearly  indicating  that  appellant  de- 
sired to  appeal  from  the  whole  final  decree 
and  describing  the  decree  as  one  dated  the 
day  the  findings  and  conclusions  were  filed, 
should  be  construed  as  a  notice  of  appeal 
from  the  final  decree,  and  not  from  findings 
and  conclusions  alone.  In  re  Lemery's  Es 
tate  [N.  D.]  107  N.  W.  365. 

Bond!  In  an  appeal  to  the  circuit  court 
from  an  order  of  the  county  court  probat- 
ing or  rejecting  a  will,  no  appeal  bond  ia 
necessary.     Civ.  Code  Prac,  §§  700,  724^  con- 
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An  appeal  to  an  intermediate  court  generally  operates  to  suspend  the  operation 
of  the  order  appealed  from.'*  Objections  to  a  party's  right  to  contest  probate  can- 
not first  be  raised  on  appeal."'  In  Massachusetts  probate  appeals  are  on  the  equity 
side  of  the  court  and  the  practice  is  according  to  equity.'" 

A  trial  by  jury  of  issues  of  fact  is  frequently  provided  for,"  the  verdict  being 
conclusive  in  some  states/'  and  in  others  merely  advisory.'*  The  right  to  render 
judgment  notwithstanding  the  verdict/"  and  to  a  new  trial,  depends  on  the  statutes  of 
the  various  states."  There  is  no  provision  in  Massachusetts  for  reporting  the  evi- 
dence taken  before  a  jury  from  a  justice  to  the  full  bench  to  review  it** 

In  Illinois  on  appeal  to  the  circuit  court  from  an  order  of  the  county  court  re- 
fusing to  admit  a  wiU  to  probate,  the  parties  seeking  the  probate  of  the  vrill  may 
fupport  the  same  by  any  evidence  competent  to  establish  a  will  in  chancery,*'  and, 
while  they  are  required  to  produce  the  subscribing  witnesses  if  alive  and  sane,  and 
within  the  jurisdiction  of  the  court,**  they  are  not  limited  to,*°  or  necessarily  bound 
by  their  testimony,*'  but  may  prove  the  necessary  facts  by  any  competent  evidence.*^ 


strued.     Garnett   v.    Foston    [Ky.]    91   S.    W. 
668. 

34.  An  appeal  to  the  circuit  court  oper- 
ates to  suspend  the  operation  of  an  order  of 
the  county  court  admitting  the  will  to  pro- 
bate, and  prevents  the  running  of  the  time 
■within  which  suit  to  contest  must  be  com- 
menced. O'Brien  v.  Bonfield  [111.]  77  N.  E. 
167.  The  Judgment  of  the  county  court  re- 
fusing to  admit  the  will  is  superseded  by  an 
appeal  to  the  circuit  court,  and  a  dismissal 
of  the  petition  in  the  latter  court  puts  an 
end  to  the  whole  proceeding.  Judgment  of 
county  court  in  sucli  case  is  no  bar  to  new 
proceeding.  Senn  v.  Gruendling,  218  111.  458, 
75  N.  E.  1020. 

35.  Proponents  cannot  raise  objection  that 
contestant  is  estopped  to  contest  because  he 
has  elected  to  take  under  the  will  for  first 
time  in  district  court.  In  re  Pederson's  Es- 
tate  [Minn.]   106  N.  W.  958. 

36.  Crocker  V.  Crocker,  188  Mass.  16,  73 
N.  B.  1068. 

37.  In  Minnesota  whether  jury  trial  shall 
be  had  on  appeal  to  district  court  from  order 
admitting  will  rests  in  sound  discretion  of 
the  court.  In  re  Bannan's  Estate  [Minn.] 
107  N.  W.  141. 

In  New  York  if  on  appeal  it  appears  that 
the  disposition  by  the  surrogate  of  the  ques- 
tions of  fact  raised  on  an  application  for  the 
probate  of  a  will  is  not  free  from  doubt,  and 
his  decision  Is  not  entirely  satisfactory,  such 
questions  will  be  sent  to  a  jury  for  deter- 
mination. Code  Civ.  Proc,  §  2588.  In  re 
Burtis,  94  N.  Y.  S.  961,  rvg.  43  Misc.  437,  89 
N.  T.  S.  441. 

38.  In  a  probate  appeal  In  Massachusetts, 
a  jury  finding  is  conclusive  as  at  law.  Sten- 
ographer's transcript  has  no  place  in  hearing 
before  court.  Crocker  v.  Crocker,  188  Mass. 
16,  ^73  N.  E.  1068. 

39.  A  verdict  of  a  Jury  on  an  appeal  to, 
and  new  trial  in,  the  circuit  court,  after  the 
admission  of  the  will  by  the  latter,  is  ad- 
visory merely,  and  no  error  can  be  predi- 
cated on  a  failure  to  submit  the  issues  to  a 
jury  Capacity  and  undue  influence.  Muel- 
ler V.  Pew  [Wis.]  106  N.  W.  840. 

40.  When  an  issue  is  sent  to  a  Jury  in  a 
probate  appeal  in  Massachusetts  the  court 
cannot  on  a.  revision  of  the  evidence  enter 


Judgment  notwithstanding  the  verdict;  he 
must  either  render  Judgment  according  to  it 
or  set  it  aside.  Crocker  v.  Crocker,  188  Mass. 
16,  73  N.  E.  1068. 

41.  Creditor  attaching  the  Interest  of  an 
heir  on  the  theory  that  decedent  died  intes- 
tate who  knows  of  proceedings  In  the  pro- 
bate court  and  the  common  pleas  division  for 
the  probate  of  a  will  disinheriting  the  heir 
but  takes  no  steps  to  become  a  party  thereto, 
is  not  a  "party"  within  the  meaning  of  Gen. 
Laws  1896,  c.  251,  §  2,  authorizing  a  new 
trial  when  it  is  made  to  appear  by  any  party 
that  Judgment  has  been  rendered  by  reason 
of  accident,  mistake,  or  any  unforeseen  cause, 
and  is  not  entitled  to  relief  against  a  Judg- 
ment rendered  under  a  compromise  without 
notice  to  him.     Seward  v.  Johnson  [R.  I.]   62 

A.  569.  Where  evidence  as  to  execution  of 
will,  its  contents,  and  the  capacity  of  testator 
was  given,  but  contestants  offered  no  evi- 
dence though  represented  in  court,  held  that 
there  was  no  default  as  to  them  or  as  to  such 
creditor.  Id.  Creditors'  failure  to  contest 
probate  of  the  will  held  not  the  result  of 
accident,  etc.  Id.  Where  heir  had  not  been 
heard  of  for  several  years,  and  it  was  not 
known  whether  he  was  dead  or  alive,  and 
creditor  stated  in  his  petition  for  a  new 
trial  that  he  was  without  the  Jurisdiction  of 
the  state  and  that  his  whereabouts  were  un- 
known, held  that  such  creditor  could  not  rep- 
resent the  heir  In  proceedings  to  procure  a 
new  trial.     Id. 

42.  Crocker  v.  Crocker,  188  Mass.  16,  73  N. 
E.  1068. 

43.  Senn  v.  Gruendling,  218  111.  458,  76  N. 
E.  1020.  May  so  prove  execution  of  will  and 
sanity  of  testator.  In  re  Barry's  Will,  219 
111.  391,  76  N.  B.  577. 

44.  In  re  Barry's  Will,  219  111.  391,  76  N.  E. 
577. 

45.  In  re  Barry's  Will,   219  111.    391,   76  N. 

B.  577;  Senn  v.  Gruendling,  218  111.  458,  75  N. 
E.  1020. 

46.  Affidavits  of  subscribing  witnesses  In 
county  court  are  admissible  for  purpose  of 
contradicting  their  evidence  against  the  will 
in  the  circuit  court.  In  re  Barry's  Will,  2191 
111.  391,  76  N.  B.  577. 

47.  Senn  v.  Gruendling,  218  111.  45S,  76  N. 
E.  1020. 
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Appeals  in  actions  to  contest  or  to  set  aside  wills*'  are  governed  by  the  ordinary 
rules  of  appellate  proce(Jure  as  to  parties,"  the  weighing  of  evidence  by  the  appellate 
court,""  and  the  like. 

(§4)  M.  Cosis."— The  allowance  out  of  the  estate  of  costs  and  expenses  in- 
curred by  devisees  in  defending  the  will  is  generally  discretionary."  A  defendant 
in  a  suit  to  establish  a  will  will  not  be  allowed  his  costs  and  disbursements  out  of 
the  estate  where  his  defense  is  not  meritorious.'^  Counsel  fees  may  be  allowed 
contestants  except  where  the  contest  was  without  merit °*  Whether  an  executor  can 
be  allowed  credit  in  his  account  for  expenses  incurred  in  the  successful  defense  of  the 
will  depends  upon  the  circumstances  of  each  particular  case.'^ 

The  costs  of  an  appeal  by  one  filing  a  caveat  will  be  taxed  against  him,  where 
he  had  no  reasonable  cause  for  appealing."*  The  expense  of  transcribing  and  print 
ing  worthless  evidence  on  appeal  will  not  be  allowed."' 

(§4)  N.  Recording  foreign  wills.^^ — Statutes  generally  provide  for  the  record 
of  certified  copies  of  foreign  wills  and  of  the  proceedings  admitting  them  to  probate.^' 
A  will  conveys  no  interest  in  lands  in  a  state  other  than  that  of  testator's  domicile,  in 
which  it  has  not  been  probated,  in  favor  of  a  remainderman  as  against  one  who  has- 


48.  See  4  C.  L.  1894. 

49.  See,  also.  Appeal  and  Review,  5  C.  L. 
121. 

Contestants  in  petition  for  revocation  of 
probate,  -who  are  neither  heirs  at  law  of  tes- 
tator, nor  in  any  way  related  to  him,  are  not 
parties  interested  in  the  estate,  and  hence 
are  not  parties  aggrieved  hy  denial  of  their 
motion  for  a  new  trial  within  Code  Civ.  Proc. 
S  938.  In  re  Ahtoldi's  Estate  [Cal.]  81  P. 
278. 

50.  See,  also.  Appeal  and  Review,  5  C.  L. 
121. 

Where  evidence  in  suit  to  set  aside  will  is 
conflicting  as  to  undue  influence,  court  of  re- 
view will  not  disturb  verdict  of  jury,  which 
has  been  approved  by  trial  court,  unless  ver- 
dict Is  clearly  against  weight  of  evidence. 
Compher  v.  Browning,  219  111.  429,  76  N.  E. 
678.  Where  there  is  evidence  in  suit  to  set 
aside  a  will  showing  that  testator  was  not 
unduly  influenced,  finding  of  jury  to  that  ef- 
fect will  not  be  set  aside  on  appeal.  Id. 
Verdict  binding  unless  clearly  against  evi- 
dence. Johnson  v.  Farrell,  215  111.  542,  74  N. 
E.  76».  A  suit  to  contest  a  will  is  an  action 
at  law,  and  hence  the  supreme  court  will  not 
weigh  conflicting  evidence  to  determlhe 
whether  the  jury  found  against  the  weight 
of  the  evidence,  though  it  will  examine  the 
record  to  see  if  there  Is  any  testimony  to 
support  the  verdict.  Sayre  v.  Trustees  of 
Princeton  University  [Mo.]  90  S.  W.  787. 
Will  reverse  judgment  if  there  is  no  evi- 
dence. Roberts  v.  Bartlett,  190  Mo.  680,  89 
S.  W.  858.  Verdict  of  jury  in  suit  to  estab- 
lish is  controlling  on  appeal.  Schaaf  v.  Pe- 
ters [Mo.  App.]  90  S.  W.  1037. 

51.  See  4  C.  L.  1897. 

52.  Fact  that  some  devisees  and  legatees 
refused  to  contribute  to  expense  of  contest 
held  to  furnish  no  reason  for  interfering 
with  order  refusing  to  allow  executors  sum 
set  apart  to  reimburse  those  who  did  con- 
tribute. In  re  Scott's  Estate  [Cal.  App.]  83 
P.  85.  Code  Civ.  Proc.  §  1720,  authorizing 
appellate  courts  to  allow  and  order  paid 
costs  incurred  in  a  will  contest,  refers  only  to 
costs  Incurred  In  such  courts  or  by  reason  of 


an  appeal,  and  does  not  authorize  them  to 
allOTV  costs  that  superior  court  has  discre- 
tion to  disallow.  In  re  Scott's  Estate  [Cal. 
App.]    83  P.   85. 

53.  Conceding  that  action  to  establish  va- 
lidity of  will  under  Code  Civ.  Proc.  §  26D3a, 
is  one  In  equity,  held  an  abuse  of  discretion 
to  allow  defendant  costs  and  disbursements 
payable  out  of  the  estate  where  verdict  was 
directed  for  plaintiff  on  ground  that  the  evi- 
dence was  insufficient  to  go  to  jury  on  issues 
raised  by  defendant.  Carolan  v.  O'Donnell, 
94  N.  T.  S.  171. 

54.  Allowance  held  proper.  Hilyard  v. 
Wood  [N.  J.  Eq.]  63  A.  7.  Laws  1901,  c.  397, 
p.  569,  authorizing  allowance  of  attorney's 
tees  to  successful  contestant  applies  to  coun- 
ty court  only,  and  does  not  authorize  allow- 
ance by  circuit  court  on  appeal.  In  re  Gert- 
sen's  Will   [Wis.]    106  N.  W.   1096. 

65.  Weir  v.  Weir,  7  Ohio  C.  C.  (N.  S.)  289. 
In  a  case  where  the  attack  on  the  will  was 
chiefly  due  to  the  fact  that  a  large  special 
bequest  was  made  to  the  executor,  such  an 
allowance  is  not  permissible,  the  hardship 
cast  upon  the  legatee  in  making  the  defense 
against  an  attack  which  was  perhaps  not 
Justified  being  only  one  of  the  burdens  inci- 
dent to  the  acquisition  and  ownership  of 
property.     Id. 

See,  also.  Estates  of  Decedents,  E  C.  L.  1183. 

56.  Costs  of  appeal  taxed  against  one  fil- 
ing caveat  on  ground  of  lack  of  capacity, 
where  she  had  no  reasonable  cause  for  ap- 
pealing, capacity  having  been  shown  early  in 
the  taking  of  proofs  submitted  by  her,  and 
never  afterwards  having  been  doubtful.  In 
re  Wheaton's  Will  [N.  J.  Err.  &  App.]  63  A. 
614. 

5T.  In  re  Wheaton's  Will  [N.  J.  Err.  & 
App.]  63  A.  614. 

58.     See  4  C.  L.  1898. 

5i).  Under  Rev.  St.  1898,  §  3789,  a  will  duly 
admitted  to  probate  in  another  state  and  In 
the  place  of  testator's  domicile  may  be  ad- 
mitted to  probate  and  recorded  in  Wisconsin 
by  duly  filing  an  exemplified  copy  of  said  wiU 
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acquired  title  by  adverse  possession.'"  The  foreign  probate  is  conclusive  if  made  by 
a  court  of  competent  jurisdiction  in  accordance  with  the  laws  of  the  foreign  state.*^ 
It  will  be  presumed  that  a  certified  copy  of  the  record  contains  an  exact  copy  of  the 
will.'*  In  New  York  a  foreign  will  devising  realty  in  that  state  cannot  be  recorded 
unless  it  appears  that  it  was  executed  in  conformity  with  the  New  York  statutes/^ 
and  the  fact  that  the  will  has  been  so  executed  must  be  established  ia  the  manner 
pointed  out  by  such  statutes.'* 

§  5.     Interpretation  and  construction.*^ 

Scope  of  section. — There  are  numerous  rules  applicable  to  interpretation  which 
may  be  called  general.  To  them  the  first  subsection  applies.  The  four  subsections 
following  indicate  four  general  classes  of  objects  to  which  the  terms  of  a  will  are  ad- 
dressed." 

(§5)     A.  General  rides.*'' — The  expressed'*  intention  of  the  testator,"  to  be 


and  of  the  record  admitting  the  same  to  pro- 
bate. In  re  Box's  WiU  [Wis.]  106  N.  W. 
1063.  Exemplified  copy  means  a  duplicate  or 
transcript  of  the  records  or  proceedings  in 
the  foreign  probate  court  admitting  such  will 
to  probate,  duly  authenticated  under  the  seal 
of  the  court  and  duly  certified  to  by  the  cus- 
todian of  such  records  and  proceedings,  In 
view  of  Id.  §§  3790,  4140,  4145,  and  Rev.  St. 
U.  S.  §  905,  relating  to  mode  of  authentica- 
tion and  proof  of  recordsiand  judicial  pro- 
ceedings of  courts  of  several  states.  Id. 
Court  held  to  have  no  jurisdiction  to  admit 
will  where  no  such  authentication  or  certifi- 
cation.    Id. 

60.  A  will  executed  in  Indiana  by  a  resi- 
dent of  that  state,  devising  lands  in  Ohio  but 
not  probated  In  Ohio  for  forty  years  after 
its  execution,  conveys  no  interest  In  •  said 
lands  In  favor  of  a  remainderman  as  against 
the  adverse  claims  of  those  who  have  held 
open  and  notorious  possession  for  more  than 
twenty-one  years  claiming  title.  Hosier  v. 
Haines,  7  Ohio  C.  C.  (N.  S.)  261.  Such  pos- 
session is  adverse  notwithstanding  the  fact 
that  the  warranty  deed  under  which  It  was 
originally  acquired  from  the  devisee  in  said 
will  recited  the  fact  that  the  grantor  held 
title  by  such  devise.  Such  recital,  while  said 
will  remains  unprobated  in  Ohio,  is  not  such 
notice  to  the  one  in  possession  as  to  prevent 
the  statute  of  limitations  from  running  in  his 
favor.     Id. 

«1.  Under  Rev.  St.  1898,  §  3790,  providing 
that  if  on  the  hearing  It  shall  appear  to  the 
court  that  the  order  or  decree  of  the  foreign 
court  admitting  the  will  to  probate  was  made 
by  a  court  of  competent  jurisdiction,  the  will 
shall  have  the  same  force  and  effect  as  If  it 
had  been  originally  proved  and  allowed  in 
the  same  court.  In  re  Gertsen's  Will  [Wis.] 
106  N.  W.  1096. 

62.  When  the  original  will  is  lost  and  a 
certified  copy  of  the  record  of  said  will  in  a 
foreign  jurisdiction  is  offered  in  evidence  and 
it  further  appears  that  said  original  record 
contains  a  marginal  item  and  that  a  part  of 
said  marginal  item  as  recorded  was  below 
the  signature  of  the  testator,  the  presump- 
tio-n  is  that  said  record  is  a  true  copy  and  a 
true  reproduction  in  form  of  the  will  as  orig- 
inally signed  by  said  testator,  and  unless  this 
presumption  Is  overcome  by  evidence,  such 
will  is  by  reason  of  said  marginal  item,  in- 
valid  In   Ohio   to    pass    title    to   property    in 


Ohio.     Hosier  v.  Haines,  7  Ohio  C.  C.  <N.  S.) 
261. 

03.  Code  Civ.  Proo.  §  2703,  provides  for  the 
record  of  a  foreign  will  devising  realty  in 
that  state  or  any  Interest  therein  in  the  of- 
fice of  the  surrogate  in  any  county  in  that 
state  where  the  will  is  duly  executed  in  con- 
formity with  the  laws  of  that  state  and  has 
been  admitted  to  probate  in,  and  filed  or  re- 
corded in  accordance  with  the  laws  of,  the 
place  where  decedent  resided.  In  re  Hagar'a 
Will,  48  Misc.  43,  96  N.  T.  S.  96. 

64.  Cannot  be  recorded  where  exemplified 
copy  of  proofs  shows  that  only  one  subscrib- 
ing witness  was  examined,  without  any  ex- 
planation of  the  failure  to  call  the  other,  the 
calling  of  both  being  necessary  under  the 
New  York  law  except  under  certain  circum- 
stances. In  re  Hagar's  Will,  48  Misc.  43,  96 
N.  T.  S.  96. 

65.  See  4  C.  L.  1898. 

66.  These  classes  may  be  determined  by 
their  responsiveness  to  four  questions:  (1) 
What  property  was  meant?  (2)  What  per- 
sons were  intended  to  take?  (3)  What  es- 
tate was  given?  (4)  How  was  it  to  be  ad- 
ministered? 

67.  See  4  C.  L..  1898. 

68.  Intent  must  be  derived  from  will  itself 
if  possible.  Piatt  v.  Brannan  [Colo.]  81  P. 
755;  Newlin  v.  Phillips  [Del.]  69  A.  1068 
Montgomery  v.  Brown,  26  App.  D.  C.  490 
liOmax  V.  Lomax,  218  III.  629,  75  N.  B.  1076 
Cary  v.  Slead  [111.]  77  N.  B.  234;  Garrison  v. 
Day  [Ind.  App.]  76  N.  B.  188;  Gilmore  v.  Jen- 
kins [Iowa]  106  N.  W.  193;  Stoors  v.  Burgess 
[Me.]  62  A.  730;  Turner  v.  Burr  [Mich.]  13 
Det.  Leg.  N.  346,  104  N.  W.  379;  Metz  v. 
Wright  [Mo.  App.]  92  S.  W.  1125;  Moore  v. 
Matthews  [N.  J.  Eq.]  61  A.  743;  People's 
Trust  Co.  V.  Plynn,  106  App.  Div.  78,  94  N.  Y. 
S.  436,  rvg.  44  Misc.  6,  89  N.  Y.  S.  706;  In  re 
Perry,  48  Misc.  285,  96  N.  Y.  S.  879;  In  re  Wi- 
ley, 97  N.  Y.  S.  1017;  Saul  v.  Swartz,  98  N.  Y, 
S.  549;  Freeman  v.  Freeman  [N.  C]  53  S.  E. 
620;  McNeal  v.  Pierce  [Ohio]  75  N.  B.  938. 
Intent  as  apparent  from  will  when  read  in 
light  of  surrounding  circumstances.  Bulkel- 
ey  v.  Worthlngton  Bccl.  Soo.  [Conn.]  63  A. 
351.  Clear  and  unambiguous  language  con- 
trols. Id.  Effect  should  be  given  to  inten- 
tion as  expressed  when  it  is  plain,  and  not 
contrary  to  law.  McDevitt  v.  Hibben  [111.] 
77  N.  B.  586.  Real  intent  and  meaning,  if  it 
can  be  derived   from  the  instrument,  and  is 
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gathered  from  the  whole  will/"  must  govern  when  not  in  conflict  with  any  rule  of  law 
or  public  policy,'^  and  all  technical  rules  of  construction  must  yield  to  it.''^ 

The  form  of  the  wiU  is  unimportant  except  as  showing  the  intent.'''  Where 
the  meaning  is  plain,  there  is  no  room  for  construction  and  none  should  be  attempt- 
ed.'*  Each  will  must  be  read  and  considered  with  reference  to  its  peculiar  provi- 
sions and  to  the  circumstances  attendant  upon  its  making,  and  precedents  are  rarely 
of  avail.^" 


lawful,  mnst  be  given  effect.  Moran  v.  Mo- 
ran  [Mich.]  12  Det.  Leg.  N.  1010,  106  N.  W. 
206.  The  fact  that  testator  was  illiterate 
and  unable  to  write  his  name,  and  that  the 
will  was  not  written  by  one  learned  in  the 
law  does  not  change  the  rule.  Freeman  v. 
Freeman  [N.  C]  53  S.  E.  620. 

69.  In  re  Heywood's  Estate  [Cal.]  82  P. 
755;  Cruit  v.  Owen,  25  App.  D.  C.  514;  Ful- 
ghura  V.  Strickland,  123  Ga.  258,  51  S.  E.  294; 
Lindsay  v.  Wilson  [Md.]  63  A.  566;  Pitts  v. 
Milton  [Mass.]  77  N.  E.  1028;  O'Day  v.  O'Day 
[Mo.]  91  S.  "W.  921;  In  re  Cooper's  Will,  109 
App.  Div.  566,  96  N.  T.  S.  562;  In  re  Wiley,  97 
N.  T.  S.  1017;  Mull  v.  Masten,  98  N.  T.  S.  746; 
Central  Trust  Co.  v.  Egleston,  98  N.  T.  S. 
1065;  In  re  Pillsbury's  Will,  99  N.  T.  S.  62; 
In  re  Holbrook's  Estate  [Pa.]  62  A.  368;  In 
re  Paulson's  Will  [Wis.]  107  N.  W.  484.  If 
ascertainable.  Gilmore  v.  Jenkins  [Iowa] 
106  N.  W.  193.  Object  of  construction  Is  to 
arrive  at  testator's  intention.  Pennsylvania 
Land  Co.  v.  Justl  [Ky.]  90  S.  W.  279;  Burnes 
V.  Burnes  [C.  C.  A.]  137  F'.  781.  Civ.  Code,  § 
1317.  In  re  Buhrmeister's  Estate  [Cal.  App.] 
81  P.  752.  In  the  construction  of  all  leg- 
acies, the  court  will  seek  diligently  for  the 
intention  of  the  testator,  and  give  effect  to 
the  same,  so  far  as  It  may  be  consistent  with 
the  rules  of  law.  Civ.  Code  1895,  5  3324. 
Glore  V.  Scroggins  [Ga.]  53  S.  E.  690.  All 
courts  and  others  concerned  In  the  execution 
of  wills  shall  have  due  regard  to  the  direc- 
tions of  the  will,  and  the  true  Intent  and 
meaning  of  the  testator  In  all  matters 
brought  before  them.  Rev.  St.  1899,  §  4650. 
O'Day  v.  O'Day  [Mo.]  91  S.  W.  921.  Controls 
when  legally  ascertainable.  In  re  Truman 
[R.  I.]  61  A.  598.  Cardinal  rule  Is  to  ascer- 
tain and  effectuate  testator's  intention. 
Freeman  v.  Freeman  [N.  C]  53  S.  E.  620. 
Court  must  first  ascertain  what  dispositions 
testator  intended  to  make  of  his  estate,  and 
then  determine  their  validity.  Central  Trust 
Co.  v.  Egleston  [N.  T.]  77  N.  E.  989,  rvg.  96 
N.  T.  S.  1116,  47  Misc.  475,  95  N.  T.  S.  945. 

70.  Montgomery  v.  Brown,  25  App.  D.  C. 
490;  Cruit  v.  Owen,  25  App.  D.  C.  514;  Straw- 
bridge  V.  Strawbridge  [111.]  77  N.  E.  78;  Cary 
V.  Slead  [111.]  77  N.  E.  234;  Powell's  Ex'r  v. 
Crosby  [Ky.]  89  S.,  W.  721;  Gordon  v.  Smith 
[Md.]  63  A.  479;  Crapo  v.  Price  [Mass.]  76  N. 
B.  1043;  Pitts  V.  Milton  [Mass.]  77  N.  E.  1028; 
Moran  v.  Moran  [Mich.]  12  Det.  Leg.  N.  1010, 
106  N.  W.  206;  Cole  v.  Lee  [Mich.]  12  Det. 
Leg.  N.  975,  106  N.  W.  855;  In  re  Davis'  Es- 
tate [Minn.]  104  N.  W.  299;  O'Day  v.  O'Day 
[Mo.]  91  S.  W.  921;  Boggs  v.  Boggs  [N.  J. 
Eq.]  60  A.  1114;  Moore  v.  Matthews  [N.  J. 
Bq.]  61  A.  743;  Reed  v.  Longstreet  [N.  J.  Eq.] 
63  A.  500;  Adams  v.  Massey  [N.  Y.]  76  N.  E. 
916;  In  re  Donohue's  Estate,  109  App.  Dlv. 
158,  95  N.  T.  S.  821,  rvg.  46  Misc.  370,  94  N.  T. 
S.  1087;  Freeman  v.  Freeman  [N.  C]  63  S.  E. 


620;  Devenney  v.  Devenney  [Ohio]  77  N.  E. 
688;  Burnes  v.  Burnes  [C.  C.  A.]  137  P.  781. 
All  parts  of  a  will  are  to  be  construed  in 
relation  to  each  other,  and  so  as.  If  possible, 
to  form  one  consistent  whole.  Code  §  132L 
In  re  Buhrmeister's  Estate  [Cal.  App.]  81  P. 
752;  In  re  Lux's  Estate  [Cal.)  85  P.  147.  In 
ascertaining  intention  as  to  source  from 
which  payments  under  a  trust  shall  be  made, 
court  should  not  restrict  Itself  to  an  examin- 
ation of  the  particular  subdivisions  direct- 
ing such  payments,  but  resort  should  be  had 
to  all  the  provisions  of  the  will  tending  to 
show  testator's  intention  in  that  regard.  In 
re  Heywood's  Estate  [Cal.]  82  P.  755.  Pur- 
pose of  construction  is  to  enforce  intention 
as  shown  by  the  entire  will.  Powell's  Ex'r 
v.  Crosby   [Ky.]  89  S.  W.  721. 

71.  Intention  must  control  if  consistent 
■with  rules  of  law.  Montgomery  v.  Brown, 
25  App.  D.  C.  490;  Crapo  v.  Price  [Mass.]  76 
N.  E.  1043;  In  re  Perry,  48  Misc.  285,  96  N.  T. 
S.  879;  Bentley  v.  Ash  [W.  Va.]  53  S.  E.  636. 
Intent  to  be  ascertained  and  given  effect  if 
not  contrary  to  some  positive  rule  of  law,  or 
to  public  policy.  Piatt  v.  Brannan  [Colo.] 
81  P.  755;  Cary  v.  Slead  [111.]  77  N.  B.  234. 
In  Illinois  the  rule  in  Shelley's  case  is  a  rule 
of  property,  and  where  it  applies  controls  not- 
withstanding the  expressed  intention  of  the 
testator  that  the  ancestor  shall  take  lesa 
than  a  fee.  Rissman  v.  Wierth  [111.]  77  N.  E. 
108.  If  violates  no  principle  of  law  or  rule 
of  property.  Gordon  v.  Smith  [Md.]  63  A.  479. 
Given  effect  so  far  as  it  is  consistent  with 
law.     Toesel  v.  Rieger  [Neb.]  106  N.  W.  428. 

72.  Technical  rules  of  construction  will 
not  be  allowed  to  overthrow  Intention. 
Crapo  v.  Price  [Mass.]  76  N.  E.  1043.  It  is 
the  Intention  of  the  testator,  and  not  rules 
of  construction,  which  governs.  Wheeler  v. 
Long  [Iowa]  105  N.  W.  161.  Where  the  In- 
tent of  the  testator  clearly  appears  In  the 
will  Itself,  It  is  unnecessary  to  apply  techni- 
cal rules  in  order  to  determine  the  meaning 
intended.  Todd  v.  Armstrong  [Pa.]  62  A. 
1114.  All  rules  of  construction  yield  to  the 
actual  intention  when  that  is  reasonably 
clear  to  the  court.  Richards  v.  Hartshorne 
110  App.  Div.  650,  97  N.  T.  S.  764.  Technical 
rules  yield  to  obvious  Intent  gathered  from 
whole  will.  O'Day  v.  O'Day  [Mo.]  91  S  W 
921.  Technical  rules  of  construction  may  be 
disregarded  when  they  stand  In  the  way  of 
the  manifest  intent  of  the  testator.  Metz  v 
Wright  [Mo.  App.]  92  S.  W.  1125.  The  court 
has  no  power  to  construe  the  will  so  as  to 
eliminate  a  clearly  expressed  intention 
Boggs  V.  Boggs  [N.  J.  Eq.]  60  A.  1114. 

73.  In   re   Holbrook's   Estate    [Pa,]    62   A. 
368. 

74.  Mitchell  V.  Mitchell  £Wis.]    105  N    W 
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A  liberal  construction  should  be  adopted  and  all  reasonable  intendments  indulg- 
ed in  with  a  view  of  sustaining  the  purpose  which  it  is  disclosed  the  testator  had  in 
view/'  and  this  is  particularly  true  in  regard  to  provisions  for  testator's  wife,"  and 
charitable  gifts.'*  A  reasonable  and  sensible  construction  should  be  given  to  the 
language  used,"  words  beiag  taken  in  their  ordinary  and  usual  sense  in  the  absence  of 
anything  showing  a  contrary  intention,'"  but  the  intention  must  control  the  literal 
sense  of  particular  words  and  expressions,'^  and  the  legal  operation  of  words,  how- 
ever technical."'  Words  used  more  than  once  are  presumed  to  be  used  in  the  same 
sense  unless  the  context  shows  a  contrary  intention." 

Effect  should,  if  possible,  be  given  to  every  word  and  clause,'*  each  term  employ- 
ed being  given  its  full  and  natural  meaning."  Of  two  contradictory  provisions  re- 
lating to  the  same  subject-matter,  the  last  controls,"  but  the  inconsistency  between 


75.  Central  Trust  Co.  v.  Egleston  [N.  T.] 
77  N.  E.  989.  Precedents  are  of  some  assist- 
ance, but  too  much  reliance  is  not  to  be 
placed  on  them,  for  two  wills  are  rarely,  if 
ever,  precisely  alike.  Piatt  v.  Brannan 
[Colo.]   81  P.  755. 

76.  In  re  Heywood's  Estate  [Cal.]  82  P. 
755. 

77.  To  be  liberally  construed  in  her  favor 
Montgomery  v.  Brown,  25  App.  D.  C.   490. 

78.  Clauses  making  gifts  to  charitable  in- 
stitutions will  be  liberally  construed,  and 
they  will  be  upheld  unless  there  is  some  un- 
surmountable  reason  for  holding  them  void. 
Crawford  v.  Mound  Grove  Cem.  Ass'n,  218 
111.  399,  75  N.  E.  998. 

7».  In  re  Davis'  Estate  [Minn.]  104  N.  W. 
299. 

80.  Words  not  technical  are  Interpreted 
in  their  ordinary  and  popular  signification, 
but  not  always  so.  Piatt  v.  Brannan  [Colo.] 
81  P.  755.  Word  "also"  is  generally  used  in 
the  sense  of  "in  like  manner,"  or  "in  the 
same  manner."  Id.  Testatrix  gave  to  her 
husband  "all  my  right,  title  and  interest,"  in 
a  certain  lot  "in  which  I  own  an  undivided 
interest  as  tenant  in  common  with  my  said 
husband.  Also  all  of  my  right  and  interest" 
in  certain  other  property,  to  have  and  to  hold 
the  same  "during  the  term  of  his  natural 
life,"  with  a  gift  over  after  his  death.  Held 
that  there  was  a  single  devise  of  the  differ- 
ent tracts,  and  that  husband  took  only  a  life 
estate  in  the  first  lot.  Id.  Freeman  v.  Free- 
man [N.  C]  63  S.  E.  620.  Where  words 
used  are  plain  and  unambiguous  they  must 
be  given  their  ordinary  and  usual  meaning 
and  cannot  be  controlled  by  conjecture.  Trav- 
ers  v.  Reinhardt,  25  App.  D.  C.  567.  Words  are 
to  be  taken  in  their  ordinary  and  grammat- 
ical sense,  unless  a  clear  intention  to  use 
tliem  in  another  sense  can  be  collected,  and 
that  other  can  be  ascertained.  Code  Civ. 
Proc.  5  1324.  In  re  Jeffrey's  Estate  [Cal. 
App.]  82  P.  549.  Language  used  to  be  given 
its  ordinary  meaning  unless  something  shows 
different  intention.  Potts  v.  Shirley  [Ky.] 
90  S.  W.  590;  Hardy  v.  Roach  [Mass.]  76  N. 
E.  720.  The  grammatical  and  ordinary  sense 
of  the  words  must  be  adhered  to,  unless 
such  a  course  would  lead  to  an  absurdity  or 
some  repugnancy  or  inconsistency  with  the 
rest  of  the  Instrument.  Gordon  v.  Smith 
[Md.]  63  A.  479.  Unless,  upon  so  reading 
them  In  connection  with  the  entire  will,  or 
upon  applying  them  to  the  facts  of  the  case, 
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an  ambiguity  or  difficulty  of  construction 
arises,  in  which  case  ordinary  meaning  may 
be  modified,  extended,  or  abridged.  Shipley 
v.  Mercantile  Trust  &  Deposit  Co.  [Md.]  62 
A.  814.  Words  "dower  and  thirds  of  my 
wife,"  to  which  certain  gifts  were  made  sub- 
ject, held  to  mean  third  interest  for  life  in 
realty  and  an  absolute-  third  interest  in  the 
personalty.     Id: 

81.  Intention  which  can  be  collected  with 
reasonable  certainty  from  entire  will,  with 
aid  of  proper  extrinsic  evidence.  Shipley  v. 
Mercantile  Trust  &  Deposit  Co.  [Md.]  62  A. 
814.  The  intention,  when  ascertained,  pre- 
vails, regardless  of  inapt  expressions  and  the 
dry  words  of  the  testament,  unless  prohib- 
ited by  established  rules  of  law.  Burnes  v. 
Burnes   [C.  C.  A.]    137   F.  781. 

82.  Mills  V.  Tompkins,  110  App.  Div.  212. 
97  N.  T.  S.  9,  rvg.  47  Misc.  455,  96  N.  Y.  S.  962. 

83.  Nontechnical  words.  Piatt  v.  Bran- 
nan [Colo.]  81  P.  765. 

84.  Newlln  v.  Phillips  [Del.]  60  A.  1068; 
Montgomery  v.  Brown,  25  App.  D.  C.  490; 
Pennsylvania  Land  Co.  v.  Justi  [Ky.]  90  S. 
W.  279;  Gordon  v.  Smith  [Md.]  63  A.  479;  In 
re  Donohue's  Estate,  109  App.  Div.  158,  95  N. 
Y.  S.  821.  Words  are  to  receive  an  interpre- 
tation which  will  give  to  every  expression 
some  effect,  rather  than  one  which  will  ren- 
der any  of  the  expressions  Inoperative.  Civ. 
Code  §  1325.  In  re  Buhrmeister's  Estate 
[Cal.  App.]  81  P.  752;  In  re  Jeffrey's  Estate 
[Cal.  App.]  82  P.  549.  Every  word  is  to  be 
given  effect  provided  an  effect  can  be  given 
it  not  Inconsistent  with  the  general  intent 
of  the  whole  will  taken  together,  and  no 
■word  is  to  be  re'jected  unless  there  cannot 
be  a  rational  construction  of  the  will  with 
the  word  as  it  is  found.  Bently  v.  Ash  [W. 
Va.]  53  S.  E.  636;  Olcott  v.  Tope,  115  111.  App. 
121;  Sorenson  v.  Carey  [Minn.]  104  N.  W.  958. 
No  words  should  be  rejected  or  refused  their 
sensible  meaning  in  the  place  where  em- 
ployed, unless  it  be  required  to  make  sense 
for  the  context  of  the  will.  Cruit  v.  Owen, 
25  App.  D.  C.  514.  A  construction  making  a 
part  of  the  ■will  ineffective  ■will  not  be 
adopted  unless  absolutely  necessary,  but  all 
the  provisions  will  be  construed  in  harmony 
when  It  can  be  done.  Tyler  v.  Theillg  [Ga.] 
52  S.  E.  606. 

85.  Crult  V.  Owen,  25  App.  D.  C.  514. 

80.  Eckert  v.  Pennsylvania  Trust  Co.,  212 
Pa.  372.  61  A.  935;  In  re  Buhrmeister's  Es- 
tate  [Cal.  App.]  81  P.  752. 
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the  two  must  be  clear  and  irreconcilable,"  it  being  the  duty  of  the  court,  if  possible, 
to  read  all  provisions  in  pari  materia  together,  so  as  to  produce  a  harmonious  whole.'* 
A  disjunctive  force  may  be  given  to  a  conjunctive  word,  or  vice  versa,"  words 
and  phrases  may  be  transposed,  provisions  read  in  a  different  order  from  that  in 
■which  they  appear,  provisions  inserted  or  left  out,'"  and  words  clearly  omitted  sup- 
plied when  necessary  to  effectuate  the  intention  of  the  testator  as  gathered  from  the 
context  f^  but  the  court  cannot  correct  a  mistake,'^  make  a  new  will  for  the  testator," 
<ir  add  words  merely  to  make  the  terms  conform  to  an  assumed  intention,'* 


87.  Eckert  v.  Pennsylvania  Trust  Co.,  212 
Pa.  S72,  61  A.  935.  Rule  applies  only  to  cases 
of  invincible  repugnancy  where  no  general 
intent  is  deducible  to  control  particular  and 
Bubstitutionary  clauses.  Doyle's  Estate,  28 
Pa.  Super.  Ct.  579.  After  giving  a  number  of 
pecuniary  legacies  a  testator  directed  that 
all  his  property  be  sold  and  the  proceeds 
beld  for  the  support  of  his  wife  during  life, 
the  balance  remaining  to  be  divided  among 
his  children,  held  that  the  pecuniary  lega- 
cies should  be  paid  out  of  the  proceeds  of  the 
Bale  of  the  estate,  the  balance  to  go  into  the 
trust  fund  created  by  the  will.  Id.  Mere 
alternative  provisions,  one  of  which  creates 
a  trust  if  a  child  be  born,  and  the  other  a 
different  distribution  if  no  child  is  born,  are 
not  in  conflict,  and  one  does  not  destroy  the 
other.  Tyler  v.  Theilig  [Ga.]  52  S.  E.  606. 
Devise  in  remainder  to  testator's  heirs  held 
not  in  conflict  with  subsequent  alternative 
or  conditional  provision  for  children  born 
after  execution  of  the  will.  Id.  Kule  is 
never  applied  unless  the  last  clause  is  as 
clear  as  the  first,  and  cannot  be  reconciled 
therewith.  Rule  applies  only  where  later 
provision  is  as  plain  and  decisive  as  the 
earlier,  when  the  real  intention  cannot  be 
gathered  from  the  general  scope  of  the  will 
or  otherwise,  and  when  the  tTvo  provisions 
are  wholly  irreconciliable  and  cannot  pos- 
sibly stand  together.  Adams  V.  Massey  [N. 
T.J  76  N.  B.  916. 

SS.  Conflicting  provisions  "will  be  held  ir- 
reconcilably repugnant  only  as  a  last  resort. 
Newlin  v.  Phillips  [Del.]  60  A.  1068.  All 
ciauses  harmonized  if  possible.  Moran  v. 
Moran  [Mich.]  12  Det.  Leg.  N.  1010,  106  N.  W. 
206.  Testator  bequeathed  to  sons  their  re- 
spective shares  of  residue  of  the  estate,  "to 
hold  the  same  to  said  sons  respectively,  their 
respective  heirs,"  etc.,  subject  during  their 
jninority  to  the  provisions  "lierelnbefore  and 
hereinafter  contained."  Subsequent  para- 
graph provided  that  if  any  of  his  children 
died  without  leaving  issue,  or  issue  who 
should  not  reach  age  of  21,  his  share  should 
go  to  the  others.  Held  that  two  paragraphs 
construed  together  meant  that  if  son  died 
fcefore  21  without  issue,  iiis  share  should  go 
to  other  children,  and  on  his  reaching  that 
age  he  took  a  fee  simple  title.  Bckert  v. 
Pennsylvania  Trust  Co.,  212  Pa.  372,  61  A.  935. 
If  there  is  no  doubt  as  to  the  meaning  of  the 
earlier  clause,  while  there  is  of  the  later  so 
that  either  of  two  constructions  is  possible, 
that  construction  will  be  adopted  which  wili 
^ive  effect  to  both.  Doubt  as  to  meaning  of 
later  clause  confirms  the  first.  Adams  v. 
Massey  [N.  T.]  76  N.  B.  916.  Gift  to  wife  for 
life  held  not  converted  into  fee  by  subsequent 
clause  giving  her  any  other  property  "not 
kerein  otherwise  disposed  of  that  may  be  in 


my  possession   at  the  time   of   my  decease." 
Id. 

89.  'When  evidence  of  such  an  intent  is  so 
unmistakable  as  to  require  It.  Where  will  pro- 
vided that  no  sale  of  farm  should  be  made 
during  lifetime  of  testator's  daughters,  who 
were  beneficiaries  of  a  trust,  without  their 
consent,  "nor"  unless  It  was  necessary  to 
pay  debts,  held  that  testator  intended  "nor" 
in  the  sense  of  "or"  and  that  power  of  sale 
could  be  exercised  with  consent  of  daughters 
without  reference  to  necessity  to  sell  to  pay 
debts.  Reed  v.  Longstreet  [N.  J.  Bq.]  63  A. 
500.  "And"  will  not  be  substituted  for  "or" 
where  there  is  no  expression  of  such  control- 
ling intention  as  to  require  this  substitution. 
Travers  v.  Reinhardt,  25  App.  D.  C.  567. 
Where  testator  provided  that  in  case  any  of 
his  sons  should  die  "without  leaving  a  wife, 
or  a  child,  or  children  living  at  his  death," 
then  estate  should  go  to  surviving  sons,  held 
that  "or"  would  not  be  construed  to  mean 
"and,"  and  that  on  death  of  brother  leaving 
wife  but  no  children,  his  share  went  to  his 
heirs.  Id.  Not  when  intent  would  be  de- 
feated. Where  testatrix  gave  property  to 
infant  daughter  absolutely,  provided  that  if 
she  should  die  under  age  of  21,  "or"  without 
disposing  of  all  of  it,  "or"  without  making 
a  will,  then  it  should  go  over  to  others,  held 
that  "or"  could  not  be  construed  as  "and"  so 
as  to  make  the  contingencies  coterminous, 
since,  considering  the  incapacity  of  the  in- 
fant to  make  a  will  or  dispose  of  the  prop- 
erty during  minority  an  intent  is  disclosed  to 
make  only  the  contingency  of  her  death  ap- 
plicable to  the  period  of  minority.  In  re 
Policy's  Estate  [N.  J.  Bq.]  62  A.  553.  "Or" 
will  be  construed  "and"  if  it  was  apparently 
so  intended.     Olcott  v.  Tope,  115  111.  App.  121. 

90.  Only  in  aid  of  testators  intent  and 
purpose,  never  to  devise  a  new  scheme,  or 
make  a  new  will.  Leggett  v.  Stevens  [N 
T.]  77  N.  E.  871.  Testator  gave  to  widow  a 
certain  sum  for  her  support,  and  provided 
that  after  her  death  what  was  left  should 
"be  equally  divided  between"  his  daughter  if 
living,  "if  she  has  children  to  go  to  them;  if 
not,  to  go  to  my  nearest  of  kin,"  but  named 
no  other  person  who  was  to  take  the  other 
half.  Held  that  words  directing  equal  divi- 
sion could  not  be  transposed  so  as  to  make 
them  refer  to  daughter's  children,  the  will  as 
a  whole  showing  that  such  was  not  testator's 
intention.     Id. 

91.  Olcott  v.  Tope,  115  111.  App.  121. 
Where  it  is  clear  on  the  face  of  the  instru- 
ment that  testator  has  not  acurately  or  clear- 
ly expressed  his  meaning  by  the  words  used 
words  may  be  supplied  to  effectuate  the  in- 
tention as  gathered  from  the  context 
Where  there  is  an  insufficient  description   of 
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A  construction  giving  effect  to  the  whole  will  will  be  preferred  to  one  nullifying 
a  part  of  it,"  a  coaastruction  allowing  both  of  two  clauses  to  stand  to  one  making 
them  hostile  to  each  other,""  and  a  reasonable  construction  to  one  leading  to  an  ab- 
surdity."^  So,  too,  when  the  meaning  of  the  language  used  is  doubtful,  it  should 
not  be  so  construed  as  to  render  one  of  its  provisions  inconsistent  with  testator's  gen- 
eral intention."*  A  testator  is  to  be  considered  as  intending  to  benefit  the  object  of 
his  gift,**  and  if  the  language  is  equally  capable  of  two  constructions,  that  will  be 
adopted  which  will  preserve  his  right  to  dispose  of  his  property  as  he  pleased.^  A 
general  intent  controls  a  particular  one,^  and  in  case  the  two  are  incompatible  the  lat- 
ter may  be  considered  to  be  in  the  nature  of  an  exception." 

The  law  presumes  that  testator  did  not  intend  to  disinherit  the  heir,*  or  to  die 
intestate  as  to  any  of  his  property.'  So,  too,  it  is  presumed  that  testator  knew  the 
law,"  that  his  intention  was  lawful,^  and  that  he  chose  the  language  employed  in  the 
instrument  with  a  view  to  its  ordinary  legal  signification.* 

As  to  time.^ — The  will  speaks  and  takes  effect  upon  testator's  death,^"  and  its 


property  devised.  Sorenson  v.  Carey  [Minn.] 
104  N.  W.  958. 

92.  Held  that  devise  of  "undivided  one- 
fifth"  of  certain  tract  to  five  daughters  could 
not  be  construed  as  a  devise  of  a  fifth  to 
each,  though  it  was  the  result  of  a  mistake 
by  the  scrivener.  GUmore  v.  Jenkins  [Iowa] 
106  N.  W.  193. 

»3.  B'ulghum  V.  Strickland,  123  Ga.  258,  51 
S.  B.  294;  Gilmore  v.  Jenkins  [Iowa]  106  N. 
W.  193;  Central  Trust  Co.  v.  Bgleston  [N.  T.] 
77  N.  E.  9S9,  rvg.  96  N.  Y.  S.  1116,  47  Misc. 
475,  95  N.  T.  S.  945;  People's  Trust  Co.  v. 
Flynn,  106  App.  Div.  78,  94  N.  T.  S.  436,  rvg. 
44  Misc.  6,  89  N.  T.  S.  706. 

94.  When  language  used  is  plain  and  free 
from  doubt.  Gordon  v.  Smith  [Ind.]  63  A. 
479. 

95.  Steiff  v.  Selbert  [Iowa]  105  N.  W.  328. 
"Will  will  not  be  held  to  contain  void  trust 
unless  its  Invalidity  is  beyond  question,  and 
cannot  be  reasonably  construed  otherwise. 
In  re  Heywood's  Estate  [Cal.]  82  P.  755. 
Void  trust  to  convey.  In  re  Dunphy's  Es- 
tate, 147  Cal.  95,  81  P.  315.  Courts  will  never 
hold  a  bequest  void  for  uncertainty  unless 
compelled  to  do  so.  Speer  v.  Colbert,  200  U. 
S    130,  50  Daw.  Ed. — ,  afg.  24  App.  D.  C.  1.87. 

9«.     Potts  V.  Shirley  [Ky.]   90  S.  W.  590. 

97.  One  leading  to  an  absurdity  will  never 
be  adopted  when  one  founded  in  reason  ap- 
pears. In  re  Sander's  Estate  [Wis.]  105  N. 
W.  1064. 

98.  Pennsylvania  Land  Co.  v.  Justl  [Ky.] 
90  S.  W.  279. 

99.  In  re  Jeffreys'  Estate  [Cal.  App.]  82 
P.   549. 

1.     In    re    Holbrook's.  Estate    [Pa.]    62    A. 

368. 

3.  The  general  intention  must  prevail 
even  though  it  sets  aside  some  particular 
portion  of  the  will.  When  intention  is  plain 
from  will  taken  as  a  while,  court  will  en- 
deavor to  carry  it  out,  and  in  doing  so  will, 
if  necessary,  disregard  particular  expressions 
and  broaden  restrictive  provisions.  Penn- 
sylvania Land  Co.  v.  Justi  [Ky.]  90  S.  W.  279. 

3  Particular  intent  to  create  separate 
trust  for  wife.  In  re  Title  Guarantee  & 
Trust  Co.,   46  Misc.  544,  95  N.  T.  S.   59. 

4.  Adams  V.  Massey    [N.  Y.]    76   N.   E.   916. 


Heir  Is  never  to  be  excluded  on  mere  con- 
jecture, though  he  may  be  excluded  by  a 
devise  by  implication,  where  it  is  apparent 
that  it  is  necessary  to  sustain  such  a  devise 
in  order  to  give  effect  to  the  plain  inten- 
tion of  the  testator.  Welsh  v.  Gist  [Md.] 
61  A.  665.  The  implication  must  be  obvious, 
and  not  merely  possible  or  probable.  Id.  Is 
not  to  be  disinherited  except  by  express 
words  or  necessary  implication.  Long  v. 
Hill,  29  Pa.  Super.  Ct.  606.  Yet  If  such  in- 
tention Is  clearly  manifest  from  the  lan- 
guage of  the  will  and  not  contrary  to  law, 
it  will  prevail.  Olcott  v.  Tope,  115  111.  App. 
121.  Presumption  that  testator  intended 
property  to  go  to  his  relatives  and  heirs 
rather  than  strangers  to  his  blood  is  found- 
ed on  presumed  intention,  and  always  yields 
to  actual  intention  when  it  can  be  gather- 
ed from  the  entire  will.  Adams  v.  Massey 
[N.  Y.]  76  N.  E.  916.  In  doubtful  cases,  that 
construction  is  favored  which  consistently 
with  the  terms  of  the  instrument  will  re- 
sult in  a  distribution  in  conformity  to  the 
general  rules  of  inheritance  rather  than  one 
which  "Will  disinherit  an  heir  at  law.  Leh- 
man V.  Lehman,  29  Pa.  Super.  Ct.  60. 

5.  See  §  5  D,  post.  Property  not  effectual- 
ly disposed  of. 

6.  Rule  that  intent  controls  is  governed 
by  presumption  that  testator  knew  the  law. 
Yoesel  v.  Rieger  [Neb.]  106  N.  W.  428.  Gifts 
to  widow  will  be  presumed  to  have  been 
made  with  knowledge  of  her  right  to  reject 
the  will  and  take  under  the  law.  Garrison  v. 
Day  [Ind.  App.]  76  N.  E.  vl88.  It  is  conclu- 
sively presumed  that  gifts  to  relatives  are 
made  with  knowledge  of  the  statute  to  pre- 
vent lapses  and  its  effect.  LarwiU's  Bx'rs 
V.  Ewing  [Ohio]  76  N.  B.  503.  There  is  a 
legal  presumption  that  when  testator  devises 
less  than  his  whole  estate  he  knows  that  the 
law  gives  the  balance  to  his  heirs.  Adams 
V.  Massey  [N.  Y.]  76  N.  E.  916. 

7.  In  re  Holbrook's  Estate  [Pa.]  62  A.  363. 

8.  Yoesel  v.  Rieger  [Neb,]   106  N.   W.   428. 

9.  See  4  C.  L,  1902. 

10.  Garrison  v.  Day  [Ind.  App.]  76  N.  E. 
188;  Crapo  v.  Price  [Mass.]  76  N.  E.  1043; 
Robinson  v.  Harris  [S.  C]  53  S.  E.  755.  In 
determining  whether  power   of  alienation   is 
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validity  must  be  determined  by  the  facts  existing  at  that  time  ratter  thaa  those 
existing  when  it  was  executed.'^  > 

Extrinsic  evidence^"  is  not  admissible  to  supply,  contradict,  enlarge,  or  vary 
the  terms  of  the  will,  or  to  explain  the  testator's  intention,"  except  where  there  is  a 
latent  ambiguity  arising  dehors  the  will  as  to  the  person  or  subject  meant  to  be  de- 
scribed.^*   The  court  may,  however,  put  itself  in  the  place  of  the  testator  at  the  time 


unlawfully  suspended.  In  re  Lux's  Estate 
[Cal.]  85  P.  147.  Where  the  will  gave  com- 
plainant testatrix's  right  of  action  to  recov- 
er certain  property  which  she  had  been  in- 
duced to  convey  through  fraud,  held  that 
on  allowance  of  the  will  complainant's  title 
to  the  property  related  back  to  testatrix's 
death.  Busiere  v.  Eeilly  [Mass.]  75  N.  B.  958. 
IX.  Provision  for  husband  who  predeceas- 
ed testatrix  need  not  be  considered  in  deter- 
mining whether  devise  for  use  of  several 
persons  contravenes  rule  against  perpetui- 
ties. Graham  v.  Graham,  48  Misc.  4,  97  N.  T. 
S.   779. 

12.  See   4   C.    L,.    1902. 

13.  Parol  evidence  is  only  admissible  for 
the  purpose  of  affording  light  whereby 
what  is  in  a  will  may  be  read,  understood, 
and  applied  (Gilmore  v.  Jenkins  [Iowa]  106 
N.  W.  193),  .and  cannot  be  received  to  give 
the  will  operative  elements,  language,  or 
provisions,  not  In  it  before  (Id.).  Not  for 
purpose  of  changing  a  will,  or  for  the  pur- 
pose of  making  a  new  one.  Id.  No  extrin- 
sic evidence  is  admissible  to  show  an  in- 
tent independent  of  the  language  of  the  will. 
In  re  Donohue's  Estate,  46  Misc.  370,  94  N. 
Y.  S.  10S7,  rvd.  on  other  grounds,  109  App. 
Div.  158;  96  N.  T.  S.  821.  Where  there  is  no 
ambiguity,  evidence  is  inadmissible  to  prove 
an  intention  different  from  that  implied  in 
the  terms  of  the  will.  McNeal  v.  Pierce 
[Ohio]  75  N.  E.  938.  Inadmissible  to  show 
intent,  where  expressions  of  will  are  free 
from  ambiguity.  Bulkeley  v.  Worthington 
Eccl.  Soc.  [Conn.]  63  A.  351.  Never  admis- 
sible unless,  in  the  opinion  of  the  court,  upon 
reading  the  words  questioned  in  connection 
with  the  entire  will,  or  upon  applying  them 
to  the  facts  in  the  case,  there  arises  an  am- 
biguity or  difficulty  of  construction.  Shipley 
V.  Mercantile  Trust  &  Deposit  Co.  [Md.]  62  A. 
814.  Not  if  language  used  affords  the  means 
for  a  reasonable  interpretation  and  one  gen- 
erally harmonious.  Turner  v.  Burr  [Mich.] 
12  Det.  Leg.  N.  346,  104  N.  W.  379. 

Elstrlnsic  evidence  Inadmissible:  Where  the 
terras  of  a  devise  are  clear  and  unambiguous 
on  their  face,  parol  evidence  is  inadmissible 
to  show  a  mistake  in  the  description  of  the 
property.  Lomax  v.  Lomax,  218  111.  629,  75  N. 
E.  1076.  Where  testator  devised  "the  south- 
west fractional  quarter  of  section  24"  etc., 
extrinsic  evidence  held  inadmissible  to  show 
that  he  meant  section  14,  though  he  owned 
a  tract  in  the  latter  section  containing  the 
number  of  acres  stated  in  -the  will,  and  there 
was  no  other  tract  of  that  extent  in  the 
township  specified,  and  he  owned  no  land  in 
section  24.  Id.  Where  will  gave  "the  un- 
divided one-flfth"  of  certain  tract  of  land  to 
testator's  five  daughters,  to  show  that  each 
was  to  have  a  fifth  of  the  whole  tract.  Gil- 
more  v.  Jenkins  [Iowa]  106  N.  W.  193.  Is 
not  ambiguous,  and  since  devises  to  two  or 
more  create   an   estate   in  common   unless   a 


contrary  intent  is  expressed  (Code  §  2923), 
no  words  need  be  supplied  to  make  it  intel- 
ligible. Id.  Declarations  of  the  testator 
made  after  execution  of  ■will  as  to  the  mean- 
ing of  words  used.  Shipley  v.  Mercantile 
Trust  &  Deposit  Co.  [Md.]  62  A.  814.  To 
explain  meaning  of  words  "subject  to  the 
dower  and  thirds  of  my  wife."  Id.  Evi- 
dence of  declarations  of  testatrix  to  scrive- 
ner tending  to  show  that  she  did  not  intend 
to  include  husband  in  using  the  word  "heirs." 
Turner  v.  Burr  [Mich.]  12  Det.  Leg.  N.  346, 
104  N.  W.  379.  Evidence  as  to  conversation 
with  testatrix  in  which  she  undertook  to  give 
suggestions  or  directions  as  to  the  disposi- 
tion of  the  residue  by  the  executor  to  whom 
it  was  left.  Manson  v.  Jack  [N.  J.  Eq.]  62  A. 
394.  Affidavit  of  scrivener  who  received  in- 
structions from  testator  in  regard  to  the  w^ill 
held  inadmissible  to  show  that  certain  clause 
was  Intended  as  a  disposition  of  personalty 
in  a  certain  warehouse  only.  In  re  Dono- 
hue's Estate,  46  Misc.  370,  94  N.  T.  S.  1087, 
rvd.  on  other  grounds,  109  App.  Div.  158,  95 
N.  Y.  S.  821.  Declarations  made  after  exe- 
cution of  will,  for  purpose  of  construing  be- 
quest to  trustees  for  charitable  purposes 
which  leaves  the  selection  of  the  particular 
charity  to  them.  Rothschild  v.  Goldenberg, 
103  App.  Div.  235,  92  N.  Y.  S.  1076.  Where,  by 
terms  of  will,  it  appears  that  intention  was 
to  confer  a  bounty,  it  is  not  competent  to 
prevent  a  lapse  by  showing  that  legacy  was 
given  In  payment  of  a  debt.  McNeal  v. 
Pierce  [Ohio]  75  N.  E.  938.  A  memorandum 
among  testator's  private  papers  will  not  be 
received  to  explain  a  will  wholly  free  from 
ambiguity.  Best  v.  Berry  [Mass.]  75  N  E 
743. 

14.  Parol  evidence  is  admissible  to  ex- 
plain a  latent  ambiguity  in  a  will,  where 
such  evidence  is  necessary  to  enable  the 
court  to  ascertain  testator's  intention.  St 
James  Orphan  Asylum  v.  Shelby  [Neb.]  106 
N.  W.  604.  Is  admissible  to  remove  a  latent 
ambiguity  arising  dehors  the  will  as  to  the 
person  intended  to  be  described.  Where  re- 
mainder was  given  to  grandchildren  of  tes- 
tator's children,  and  there  were  no  such  per- 
sons in  existence,  to  show  that  testator's 
w^,?  o^'i?''t"  I^I^  intended.  In  re  Stocum's 
Will,  94  N.  Y.  S.  588.  For  the  purpose  of  en- 
abling court  to  identify  person  intended  by 
testator,  court  may  inquire  into  every  ma- 
terial fact  relating  to  person  claiming  to  be 
interested  in  the  will,  and  into  circumstances 
of  testator,  and  of  his  family  and  affairs 
Id.  Parol  evidence  is  admissible  to  show 
that  a  gift  to  a  charitable  institution  hav- 
ing no  existence  under  the  name  used  was 
intended  for  an  existing  organization  In 
re  Paulson's  Will  [Wis.]  107  N.  W.  484  a 
testamentary  designation  which  is  equally 
applicable  to  more  than  one  person  or  thine 
raises  a  question  of  intention  which  is  in- 
dependent of  construction,  and  permits  an  in- 


6  Cur.  Law. 


WILLS  §  5B. 


1925 


he  executed  fhe  will,i''  and  to  that  end  may  take  into  consideration  all  the  circum- 
stances and  conditions  then  existing.^" 

(§5)  B.  Of  terms  designating  property  or  funds}'' — Being  subject  to  fair 
and  untechnical  construction,  words  will  carry  any  property  which  in  common  use 
they  import,  restricted  only  by  the  intent,^'  even  though  technically  they  might 


quiry  as  to  testator's  actual  purpose.  In  re 
Welch's  Will  [Vt.]  61  A.  145.  In  such  case 
the  intention  is  to  be  gathered  from  the 
language  of  the  will,  aided  by  proof  of  the 
circumstances  in  "which  it  was  used.  Can- 
not inquire  further  as  to  her  purpose.  Id. 
The  ascertainment  of  the  person  intended  in 
such  case  must  be  treated  as  a  judgment  of 
construction,  and  not  as  a  mere  finding  of 
fact.  Id.  To  explain  latent  ambiguities 
arising  from  mistaken  or  insufficient  de- 
scription of  property  where  will  is  merely 
ambiguous,  and  not  so  indefinite  or  uncer- 
tain as  to  be  void.  Sorenson  v.  Carey  [Minn.] 
104  N.  W.  958.  To  identify  property  describ- 
ed as  "my  farm  consisting  of  about  95  acres 
situated  In  P.  county."  Id.  To  correct  mis- 
take in  description  of  property,  as  where 
testator  never  owned  S.  W.  hi  of  N.  W.  Vi  of 
a  certain  section  of  land  which  he  devised, 
but  did  own  S.  W.  V4,  of  S.  W.  V4,.  St.  James 
Orphan  Asylum  v.  Shelby  [Neb.]  106  N.  W. 
604. 

15.  Crult  V.  Owen,  25  App.  D.  C.  514; 
Lindsay  v.  Wilson  [Md.]  63  A.  566;  In  re 
Davis'  Estate  [Minn.]  104  N.  W.  299;  Free- 
man V.  Freeman  [N.  C]  53  S.  E.  620.  Will 
must  be  considered  from  standpoint  of  tes- 
tator when  he  executed  It.  Mull  v.  Masten, 
98  N.  T.  S.  746.  The  court  may,  and  should 
as  far  as  possible,  put  itself  in  the  place  of 
the  testator  when  he  made  the  will,  and  then, 
from  a  consideration  of  the  instrument  itself, 
of  the  relation  of  the  testator  to  the  parties 
affected  by  it,  and  of  the  circumstances  and 
situation  of  the  testator,  and  of  the  parties 
in  interest  at  the  time  of  its  execution,  en- 
deavor to  ascertain  the  actual  intention  and 
to  effectuate  it.  Burnes  v.  Burnes  [C.  C.  A.] 
137   F.   781. 

16.  Bulkeley  v.  Worthington  Eccl.  Soc. 
[Conn.]  63  A.  351;  Strawbridge  v.  Straw- 
bridge  [111.]  77  N.  E.  78;  Adams  v.  Massey 
[N.  Y.]  76  N.  E.  916.  In  case  of  uncertainty 
arising  upon  the  face  of  a  will  as  to  the  ap- 
plication of  any  of  Its  provisipns,  the  tes- 
tator's intention  Is  to  be  ascertained  from 
the  words  of  the  will,  taking  into  view  the 
circumstances  under  which  it  was  made,  ex- 
clusive of  his  oral  declarations.  Civ.  Code  § 
1318.  In  re  Buhrmeister's  Estate  [Cal.  App.] 
81  P.  752.  Will  should  be  construed  in  light 
of  circumstances  surrounding  testator  when 
It  was  made.  Manson  v.  Jack  [N.  J.  Eq.]  62 
A  394;  Gordon  v.  Smith  [Md.]  63  A.  479;  In 
re  Perry,  48  Misc.  285,  96  N.  Y.  S.  879. 
Evidence  regarding  all  relevant  facts  sur- 
rounding testator  at  the  time  the  will 
was  made  is  admissible.  Freeman  v.  Free- 
man [N.  C]  63  S.  E.  620.  May  Inquire 
into  the  condition  of  his  family  and 
amount  and  character  of  his  property.     Cruit 

V  Owen  25  App.  D.  C.  514.  The  state  of  the 
p'roperty   devised   may  be   looked   to.     Olcott 

V  Tope,  115  111.  App.  121.  But  surround- 
ing circumstances  cannot  be  inquired  in- 
to   for    the    purpose    of    Importing  into   the 


will  any  intention  not  therein  expressed. 
Lomax  v.  Lomax,  218  111.  629,  75  N.  B.  1076. 
Rule  does  not  permit  the  reading  into  the 
will  of  a  provision  as  to  which  it  Is  silent,  or 
thei  adding  thereto  of  a  substantial  bequest. 
Reinhard  v.  Reinhard,  3  Ohio  N.  P.  (N.  S.) 
280. 

17.  See  4  C.  L.  1904. 

18.  Devise  of  the  "undivided  one-fifth"  of 
a  tract  to  testator's  Ave  daughters,  held  to 
give  them  one-fifth  collectively  and  not  a 
fifth  each.  Gilmore  v.  Jenkins  [Iowa]  106  N. 
W.  193.  Provision  requiring  consent  of  ma- 
jority of  them  to  a  sale  held  not  to  show  con- 
trary intent.  Id.  Will  held  not  to  show  in- 
tent to  exclude  sons  from  any  further  share 
In  the  estate,  thus  negativing  idea  that  he 
Intended  to  die  Intestate  as  to  balance  of 
tract  and  requiring  different  construction. 
Id.  Provision  giving  "all  moneys  derived 
from  my  father's  estate  as  my  share  of  the 
same  after  my  decease"  to  be  equally  di- 
vided among  sons,  the  share  of  one  to  be 
given  him  "as  soon  as  convenient"  after  the 
executors  received  the  same,  held  to  refer 
only  to  money  so  derived  after  testator's  de- 
cease, and  not  to  entitle  sons  to  any  money 
received  by  testator  from  his  father's  estate 
during  his  lifetime.  Demarest  v.  Demarest 
[N.  J.  Err.  &  App.]  61  A.  569.  An  Inference 
that  land  may  have  been  included  in  a  devise 
is  rebutted  by  proof  that  it  must  have  fallen 
into  the  intestate  estate.  Vendor  of  land 
failed  to  deliver  deed  to  vendee  during  lat- 
ter's  lifetime,  but  after  his  death  deeded 
other  land  to  his  heirs.  They,  on  discover- 
ing this  fact  after  the  vendor's  death,  sued 
to  recover  the  land  originally  sold,  and,  a 
part  of  it  having  been  sold  by  the  vendor  to 
others,  a  decree  was  entered  directing  a 
conveyance  of  the  remainder  and  payment  of 
the  value  of  that  sold,  and  a  cancellation  of 
the  vendor's  deed.  Vendor  devised  to  plain- 
tiff's grantors  certain  similar  land,  which 
was  later  sold  to  pay  the  debts  of  his  estate, 
In  a  proceeding  to  which  such  devisees  were 
parties,  and  to  which  sale  the  record  did  not 
show  that  they  objected.  Held  that  since 
the  land  surrendered  by  the  vendee's  heirs 
went  to  the  vendor's  heirs  and  not  to  his 
devisees,  such  facts  were  insufficient  to  es- 
tablish any  Interest  in  such  land  in  plain- 
tiffs. Gwlnner  v.  Michael,  103  Va,  268,  48  S. 
E,  895.  Bequest  to  husband  in  trust  for 
charitable  purposes  was  void  for  indeflnite- 
ness,  and  he  Inherited  the  property  under 
intestate  laws.  His  will  recited  the  provi- 
sions of  his  wife's  will,  and  provided  for  the 
division  of  such  property  as  he  might  re- 
ceive thereunder  among  certain  charitable 
institutions.  Held  that  such  provision  was 
inoperative,  since  he  did  not  receive  under 
his  wife's  will  any  property  to  which  it 
would  apply.  Hegeman's  Ex'rs  v.  Roome  [N. 
•T.  Eq.]  62  A.  392.  The  term  "dollars"  means 
money,  and  cannot  alone  mean  notes,  bonds, 
or  other  evidences  of  indebtedness.     Deven- 
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apply  only  to  one  class  of  property  or  to  a  specific  thing/*  or  though  that  which 
is  given  as  realty  is  in  fact  personalty,  or  vice  versa."' 


ney  v.  Devenney  [Ohio]  77  N.  E.  688.  Where 
will  gave  Bon  income  on  $1,000  for  life,  with 
remainder  over,  and  provided  that  such  sum 
should  be  paid  to  the  son  on  his  executing 
security  for  its  return  to  the  executor  at  his 
death,  held  that  such  provision  was  one  for 
the  payment  of  money  only,  and  son  could 
not  compel  delivery  to  him'  of  securities  in 
which  executor  had  invested  $1,000  in  con- 
formity with  the  provisions  of  the  will.     Id. 

Srrors  in  description  ot  Hubject-matter  "will 
not  avoid  gift,  if  enough  remains  to  show 
with  reasonable  certainty  what  "was  intend- 
ed. St.  James  Orphan  Asylum  V.  Shelby 
[Neb.]    106  N.  W.  604. 

Certalutyi  A  provision  that  "a  sufficient 
Bum  out  of  said  fifth  shall  be  aplied  to  the 
support  and  maintenance  of  my  granddaugh- 
ter" during  her  minority  is  not  void  as  dis- 
cretionary, since  court  could  at  any  time 
ascertain  the  amount  necessary  for  the  pur- 
pose stated,  and  compel  it  to  be  devoted  to 
such  purpose.  In  re  Dunphy's  Estate,  147 
Cal.  95,  81  P.  315.  Bequest  of  sum  "not  ex- 
ceeding $5,000,"  to  be  "equally  divided  be- 
tween" two  institutions,  held  not  void  for 
uncertainty  as  to  amount,  it  being  the  in- 
tention to  divide  the  sum  named.  Speer  v. 
Colbert,  200  U.  S.  130,  50  Law.  Ed.—,  24  App. 
D.  C.  187.  Bequest  of  "a  sufficient  sum,  not 
to  exceed  $3,000,  the  income  to  be  applied  to 
maintain  a  scholarship,"  held  not  void  for 
uncertainty  as  to  amount,  the  intention  be- 
ing that  the  income  of  the  full  amount  shall 
be  applied  if  necessary,  and  of  a  less  amount 
If  not.  Id.  Gift  to  hospital  of  a  sum  suffi- 
cient to  produce  an  annuity  of  $50,  held  not 
void  for  uncertainty  of  amount.  Crawford 
V.  Mound  Grove  Cemetery  Ass'n,  218  111.  399, 
76  N.  E.  998.  "Grounds  and  buildings  com- 
posing my  livery  stable  property  in  Bloom- 
ington.  111.,"  is  definite.  Liander  v.  Lander, 
217  111.  289.  75  N.  B.  487. 

19.  Bequest  of  "all  my  boolcs  and  papers" 
held  not  to  pass  title  to  deposits  in  banks 
evidenced  by  bank  books,  Tvhere  testator  left 
a  large  number  of  other  books,  particularly 
as  such  an  interpretation  would  have  ren- 
dered other  provisions  of  no  effect.  In  re 
Jeffreys'  Estate  [Cal.  App.]  82  P.  549.  Will 
devised  "the  lot  owned  by  me  and  situated 
on"  a  certain  corner,  "being  120  feet  of  lot 
13"  of  a  certain  subdivision.  Lot  13  was  in 
fact  only  108  feat  deep,  but  was  represented 
on  an  unofficial  map,  and  generally  under- 
stood by  the  public,  to  be  141  feet  deep. 
Tract  owned  by  testatrix  included  lot  13, 
was  120%  feet  deep,  and  was  occupied  by  her 
as  an  entirety,  being  covered  by  continuous 
buildings.  Held  that  testatrix  intended  to 
devise  entire  tract  owned  by  her  without 
limitation  to  boundaries  of  lot  13.  Lewis  v. 
Sherman  Bros.  [Iowa]  104  N.  W.  511.  Gift  of 
all  "money"  that  remains  after  all  debts  are 
paid,  held  to  include  remainder  of  personalty 
consisting  of  mortgages,  stocks,  and  bonds, 
it  appearing  that  testatrix  knew  that  there 
would  be  nothing  left  unless  they  were  In- 
cluded. In  re  Blackstone's  Estate,  47  Misc. 
638,  95  N.  T.  S.  977.  The  word  'aegacy"  is 
primaiily  applicable  only  to  personalty,  but 
may   refer   to    realty   If   the   testator   so    in- 


tended, and  similarly  the  word  "legatee"  may 
include  "devisee."  Lindsay  v.  Wilson  [Md.] 
63  A.  566. 

"Devise"  Is  the  appropriate  w^ord  to  pass 
realty  and  "bequeatli"  to  pass  personalty,  but 
realty  may  pass  where  the  latter  word  alone 
is  used  if  such  is  the  apparent  intention. 
Mills  V.  Tompkins,  110  App.  Div.  212,  97  N. 
Y.  S.  9,  rvg.  47  Misc.  455,  95  N.  Y.  S.  962. 

"Give,  bequeath,  and  dispose  ot,"  held  not 
to  show  intention  not  to  pass  fee.  Ludlam 
V.  Ludlam,  47  Misc.  232,  95  N.  Y.  S.   862. 

20.  Conversion  of  realty  into  personalty. 
See,   also,   Conversion   in  Equity,   6   C.  L.   758. 

Where  realty  is  directed  to  be  sold  and  the 
proceeds  divided,  the  gift  will  be'^jonsidered 
«.s  one  of  money  and  not  of  land.  Starr  v. 
Willoughby,  218  111.  485,  76  N.  E.  1029.  Par- 
tition by  the  takers  will  not  Me.  Burbach 
v.  Burbach,  217  111.  647,  76  N.  B.  619.  Gift 
of  life  estate  to  wife  at  her  death  to  be  sold 
and  proceeds  to  be  divided  works  conversion 
at  testators  death.  Nelson  v.  Nelson  [Ind. 
App.]  75  N.  E.  679.  Land  held  given  as  per- 
sonalty where  legacies  were  charged  and 
an  imperative  power  of  sale  was  conferred. 
Thissell  v.  Schillinger,  185  Mass.  189,  71  N.  E. 
300.  Persons  to  whom  the  proceeds  are  to 
be  distributed  acquire  no  title  under  the  will 
by  electing  to  take  the  land,  nor  can  such  an 
election  defeat  the  right  of  the  widow  to 
her  distributive  share  of  such  proceeds. 
Bullock  V.  Bullock,  3  Ohio  N.  P.  (N.  S.)  190. 
Conversion  takes  place  where  it  is  abso- 
lutely necessary  to  sell  realty  in  order  to 
carry  out  the  provisions  of  the  will,  though 
there  is  no  imperative  direction  to  sell  In 
re  Vanuxem's  Estate,  212  Pa.  315,  61  A.  876 
Where  will  gave  pecuniary  legacies  largely 
in  excess  of  the  value  of  the  personalty  and 
gave  executors  a  discretionary  power  of 
sale,  held  that  land  in  foreign  state  which 
t  was  necessary  to  sell  in  order  to  pay  such 
legacies  in  Pennsylvania  was  converted  into 
personalty  and  legacies  were  subject  to  tax- 
ation in  that  state.  Id.  Necessity  of  a  con- 
version to  accomplish  the  purposes  expressed 
being  equivalent  to  an  imperative  direction 
to  convert  Stake  v.  Mobley  [Md.]  62  A.  963. 
Where  testator  gave-  pecuniary  legacy,  and 
then  gave  balance  of  estate,  consisting  large- 
ly of  rea  ty  incapable  of  division  in  kind  to 
children  in  equal  shares,  and  gave  power  of 
sale  to  executor,  and  personalty  was  insuffi- 
cient to  pay  debts  and  such  legacy,  held  that 
will  operated  as  conversion.  la  There  is 
no  conversion  where  the  same  right  devolved 
Jipon  the  same  person  whether  the  property 
be  treated  as  money  or  land,  and  where  „o 
rights  of  third  persons  depend  upon  the  con° 
LT'  ™  ^V^  Sheldon's  Estate,%6  N  Y  s. 
225  Direction  to  sell  "for  and  toward  the 
performance  of  this  my  last  will"  held  not 
to  work  conversion  where  no  sale  was  neces- 
sary to  carry  out  the  will.  Id.  Equity  will 
not  presume  a  conversion  unless  the  purpose 
of  testator  will  fail  without  it.  Monjo  v 
Widmayer.  46  Misc.  352,  94  N.  Y.  S  835 
There  should  be  an  implication  of  a  direction 
to  convert  so  unequivocal  and  so  strong  as 
to  leave  no  substantial  doubt  in  the  mind 
Id.     Discretionary  power  of  sale,   which   h"» 
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All  that  is  incident  to  a  thing  goes  with  it.^^  Since  the  will  speaks  as  of 
testator's  death,  the  properties  then  subject  to  his  disposal  are  meant,^^  including 
powers,^^  such  as  fall  within  the  terms  of  ownership  which  he  used.  After-ac- 
quired properties  are  ordinarily  included,'* 


never  been  exercised  and  Is  unnecessary  to 
effectuate  testator's  intention  furnishes  no 
argument  In  favor  of  a  conversion.  Id.  Gift 
of  power  to  devise  property  which  was  ex- 
ercised by  devising  premises  to  named  per- 
sons as  tenants  in  common  held  not  to  give 
rise  to  conversion.  Id.  Where  testatrix 
gave  property  to  trustees  to  retain  it  in  Its 
then  state  of  investment,  or  to  convert  it  in- 
to money  to  be  invested  for  the  purposes  of 
the  trust  and  provided  that  they  might  post- 
pone sale  of  all  or  any  part  of  it  for  so  long 
as  they  saw  lit,  and  sale  was  not  necessary 
to  carry  out  provisions  of  the  will,  held  no 
conversion.  Hayden  v.  Sugden,  48  Misc.  108, 
96  N.  T.  S.  681.  In  order  to  work  a  conver- 
sion It  must  be  the  duty  of  the  grantee  of 
the  power  to  sell  in  any  event,  and  this  duty 
is  to  be  determined  from  the  whole  will,  as 
^vhere  its  purposes  require  such  a  sale.  In 
re  L'Hommedieu,  138  F.  606.  Provision  em- 
powering executor  "in  his  own  discretion,  at 
such  time  or  times  as  he  shall  deem  proper, 
to  sell  either  at  public  or  private  sale,  any 
or  all  of  my  real  estate,"  held  not  to  work  a 
conversion.     Id. 

Time  of  conversion  t  When  there  is  an  im- 
perative direction  to  sell,  or  a  provision 
equivalent  thereto,  conversion  takes  place  as 
from  testator's  death,  unless  the  time  is 
qualified  in  some  way.  Stake  v.  Mobley 
[Md.]  62  A.  963.  In  the  absence  of  a  contrary 
intent  expressed  or  clearly  implied,  conver- 
sion takes  place  as  from  the  date  of  testa- 
tor's death.  In  re  Miller's  Will  [Iowa]  105 
N.  W.  105.  Hence  benefit  of  this  doctrine  can 
be  asserted  only  as  to  lands  of  which  testa- 
tor was  seised  at  his  death.  Id.  Thus  where 
testator  directed  that  land  was  to  be  sold 
and  proceeds  divided  among  certain  legatees, 
but  himself  sold  the  land  before  his  death, 
held  that  such  legatees  were  not  entitled  to 
proceeds  in  his  possession  at  the  time  of  his 
decease.  Id.  Where  will  operates  as  a  con- 
version as  of  date  of  testator's  death,  mort- 
gage by  heir  of  all  his  right,  title,  and  in- 
terest In  realty  creates  no  lien  thereon. 
Stake  V.  Mobley  tMd.]  62  A.  963. 

Conversion  of  personalty  Into  realty: 
Where  will  directed  sale  of  all  testator's 
property,  some  of  which  was  realty  in  other 
states,  and  the  investment  of  the  proceeds  in 
realty  in  a  certain  city,  held  that  property 
would  be  regarded  as  realty  in  that  city,  and 
validity  of  trusts  would  depend  on  laws  of 
state  in  which'  it  was  situated.  In  re  Dun- 
phy's  Estate,  147  Cal.  95,  81  P.  315. 

21.  Under  Civ.  Code  §  1311  providing  that 
every  devise  of  land  conveys  all  the  estate  of 
the  devisor,  water  rigbt  appurtenant  to  land, 
represented  by  shares  of  stock  in  water  com- 
nanv  held  to  have  passed  to  devisee  of  land. 
In  re  Thomas'  Estate,  147  Cal.  236,  81  P.  539. 
Under  Rev.  Code  1892,  §§  1881,  1882,  1892, 
rents  from  testator's  lands  accruing  during 
the  year  of  his  death,  and  crops  remaining  on 
his  land  at  the  time  of  his  death,  whether 
gathered  or  not,  or  matured  or  unmatured,  are 


assets  of  the  estate  and  pass  to  the  executor, 
constituting  a  portion  of  the  funds  for  pay- 
ment of  debts,  etc.,  and  do  not  go  to  the  dev- 
isees of  the  land.  Gordon  v.  James,  86  Miss. 
719,  39  So.  18.  Nothing  short  of  a  positive, 
unequivocal  expression  of  the  testator  can 
avoid  this  statute.  Id.  Provision  that  in 
case  testator  died  before  Jan.  1,  1900,  the 
rents  due  from  a  plantation  were  to  be  paid 
to  his  executors,  held  not  to  indicate  that  a 
different  rule  than  that  prescribed  by  sucb 
statute  should  apply,  where  testator  died 
after  that  date.  Id.  A  specific  legacy  of 
stocks  anil  bonds  carries  with  it  dividends 
earned  and  declared  after  testator's  death. 
Id. 

22.  In  the  absence  of  a  contrary  intention 
manifestly  appearing  in  the  will  a  devise  of 
all  testator's  property  carries  all  property 
owned  by  him  at  the  time  of  his  death,  which 
he  was  then  entitled  to  devise.  In  re  Lux's 
Estate  [Cal.]  85  P.  147.  Will  purported  to 
dispose  of  all  testator's  property,  "real,  per- 
sonal and  mixed,  and  wheresoever  the  same 
may  be,"  and  recited  that  all  the  estate  -of 
which  he  was  possessed  was  his  separate  es- 
tate except  a  certain  lot,  and  that  he  had 
undertaken  to  dispose  of  all  his  separate  es- 
tate, "and  one-half  of  the  community  prop- 
erty." Testator's  wife  died  after  execution 
of  will  but  before  testator's  death.  Held 
that  will  was  operative  as  to  all  property 
which  testator  was  entitled  to  devise  at  time 
of  his  death,  and  hence  passed  title  to  all  of 
the  community  property.  Id.  Under  Code 
§§  3270,  3271,  providing  for  passing  of  after- 
acquired  property,  the  will  speaks  as  of  the 
date  of  testator's  death,  and  hence  a  devise 
of  realty  roust  be  satisfied,  if  at  all,  by  ap- 
plying it  to  realty  of  which  testator  died 
seised.  In  re  Miller's  Will  [Iowa]  105  N.  W- 
I  105.  Hence  if  testator  disposes  of  all  his 
I  realty  during  his  lifetime  and  has  none  at 
his  death  any  devise  thereof  fails,  not  neees- 
'  sarily  because  of  an  ademption,  but  because 
testator  leaves  no  property  within  the  terms 
of  the  gift.  Id.  Proceeds  of  realty  sold  by 
testator  during  his  lifetime  held  to  pass  un- 
der residuary  clause  and  not  to  those  to 
whom  realty  was  devised.     Id. 

23.  The  intention  to  exercise  a  power  of 
appointment  by  will  must  appear  by  a  refer- 
ence In  the  will  to  the  power,  or  to  the  sub- 
ject of  it,  or  from  the  fact  that  the  will  would 
be  inoperative  without  the  aid  of  the  po^ver,' 
Will  held  not  a  valid  exercise  of  power  re- 
served to  grantor  in  trust  deed,  particularly 
where  power  was  conditional,  and  only  to  be 
exercised  under  circumstances  which  never 
arose.  Thom  v.  Thorn  [Md.]  61  A.  193.  A 
general  residuary  clause  will  well  execute  a 
general  power  even  though  the  will  ante- 
dates the  power.  Stone  v.  Forbes  [Mass.]  75 
N.  E.  141.  Especially  when  a  codicil  made 
after  knowledge  of  the  power  republishes 
the  will  (Id.),  and  probably  as  to  special 
powers  the  rule  also  applies  (Id.);  and  the 
rule  is   of   greater  force  where   the  testator 
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had  the  use  of  the  property  to  which  the 
power  related  (Id.).  "Over  which  I  may  then 
have  any  power"  held  to  intend  a  power  con- 
ferred after  making  Tvill.     Id. 

24.  At  common  law  will  of  realty  was  held 
to  speak  as  of  the  date  of  the  will  and  after- 
acquired  property  did  not  pass,  but  this  rule 
has  been  generally  abrogated  by  statute 
Code,  §§  3270,  3271.  In  re  Miller's  Will 
[Iowa]  105  N.  W.  105.  Under  Pub.  Gen.  Laws 
1904,  art.  93,  S  329,  providing  that  every  will 
executed  in  due  form  of  law  after  a  specified 
date  shall  pass  all  the  realty  which  testator 
had  at  the  time  of  his  death.  Lindsay  v. 
Wilson  [Md.]  63  A.  566.  Act  does  not  apply 
■where  will  shows  contrary  Intention.  Id. 
Will  held  to  pass  property  acquired  by  tes- 
tator as  heir  after  its  execution.  Id.  Fact 
that  testator  does  not  know  when  he  makes 
the  will  that  he  will  acquire  such  property 
Is  immaterial.     Id. 

25.  See  4  C.  L.  1906. 

20.  Where  testator  gave  property  In  trust 
for  his  three  "unmarried"  daughters,  nam- 
ing them,  and  one  of  them  "was  a  widoTv 
when  the  will  was  made,  held  that  the  word 
"unmarried"  ■would  be  construed  to  mean 
"not  being  married  at  the  time  in  question," 
that  is,  when  the  "will  "vras  made.  Trenton 
Trust  &  S.  D.  Co.  v.  Armstrong  [N.  J.  Eq.] 
62  A.  466.  Where  will  directed  that  money 
given  to  one  for  life  should  then  be  "divided 
between  the  above  said  nieces  that  has  re- 
ceived no  money,"  held  that  it  should  be  di- 
vided between  all  the  nieces,  previously  men- 
tioned as  a  class,  and  not  between  those  pre- 
viously mentioned  by  name.  In  re  Cunning, 
49  Misc.  44,  98  N.  T.  S.  312.  Where  will  di- 
rected that  remainder  should  be  equally  di- 
vided "among  the  schools  and  missionary 
societies  mentioned  in  the  above  will,"  held 
that  an  ecclesiastical  society  organized  for 
the  spread  of  religion  by  the  maintenance 
and  support  of  a  certain  church  of  which 
testator  had  been  a  member  and  to  which  he 
had  left  a  legacy,  was  not  included  in  term 
"missionary  societies,"  and  was  not  entitled 
to  share  in  such  remainder.  Bulkeley  v. 
Worthington  Ecclesiastical  Soe.  [Conn.]  63  A. 
351.  Where  will  provided  that  any  property 
not  specifically  disposed  of  should  be  sold 
and  the  proceeds  distributed  and  paid  to  "the 
legatees  hereinbefore  named"  in  proportion 
to  the  amounts  theretofore  given  them,  held 
that  trustees,  and  not  beneficiaries,  were 
legatees  of  a  trust  fund  theretofore  provided 
for,  and  took  legal  title  to  trust's  share  of 
proceeds.  Crawford  v.  Mound  Grove  Ceme- 
tery Ass'n,  218  111.  399,  76  N.  E.  998.  Such 
legatees  include  all  persons  receiving  spe- 
cific legacies.  Id.  Pact  that  some  of  the 
legatees  are  societies  or  corporations  does 
not  of  itself  exclude  them.  Id.  Does  not  in- 
clude legatee  who  is  to  receive  a  sum  suffi- 
cient to  produce  a  specified  annuity.     Id. 

27.     Where   testatrix  directed  that  she   be 


buried  in  a  certain  cemetery  and  that  a  mon- 
ument be  erected  over  her  grave,  and  her 
body  was  so  buried  with  her  husband's  con- 
sent and  remained  there  for  over  a  year,  when 
her  husband  had  it  removed  and  cremated, 
held  that  executor  was  required  to  erect 
monument  on  spot  where  she  had  been  bur- 
ied, though  her  ashes  ■were  not  returned  to 
the  grave.  In  re  Koppikus'  Estate  [Cal.  App.] 
81  P.  732.  Charitable  trust  will  be  sustained 
if  testator  sufficiently  shows  his  intention  to 
create  a  charity,  and  indicates  its  general 
nature  and  purpose,  and  describes  in  general 
terms  the  class  of  the  beneficiaries,  though 
there  may  be  indeflniteness  in  the  declaration 
and  description  and  much  is  left  to  the  dis- 
cretion of  the  trustees.  Columbian  Univer- 
sity V.  Taylor,  25  App.  D.  C.  124.  Provision 
for  free  education  of  young  men  to  fit  them 
for  U.  S.  Naval  Academy  and  making  devise 
therefor  in  trust  to  incorporated  institution 
of  learning  held  to  create  a  special  charit- 
able trust,  which  was  not  void  for  uncertain- 
ty, or  incaiiaclty  of  execution  apparent  on 
its  face.  Id.  In  a  devise  or  bequest  direct- 
ly to  a  charitable  corporation,  the  trusts  need 
not  be  set  out  so  specifically  and  definitely 
as  if  made  to  individuals,  in  order  to  make 
them  valid,  since  the  trusts  and  purposes  for 
which  such  corporation  is  organized  are  set 
out  In  Its  charter.  Carson  v.  Carson  [Tenn.] 
88  S.  W.  175.  Devise  and  bequest  to 
trustees  of  church  to  be  used  In  promotion 
of  Christianity  held  valid.  Id.  A  bequest 
for  masses  held  not  a  provision  for  funeral 
expenses  so  as  to  be  exempt  from  transfer 
tax.     In  re  McAvoy's  Estate,  98  N.  T.  S.   437. 

28.  Held  void  for  nncertalnty:  A  direc- 
tion that  testatrix's  grave  be  "cared  for  and 
kept  in  order  for  at  least  20  years"  after 
her  death  held  invalid  as  too  indefinite  to  be 
enforced.  In  re  Koppikus'  Estate  [Cal.  App  ] 
l\  n^n  !^^'^  Bequest  of  sum  not  to  exceed 
J5.000  to  be  expended  under  the  personal 
supervision  of  the  trustees  in  purchase  and 
erection  of  chime  of  bells,  memorial  window 
etc.,  for  a  Catholic  church  in  the  District  of 
Columbia  to  be  designated  by  testator's 
mother,  or  m  case  she  fails  to  do  so,  said 
trust  to  be  carried  out  by  the  trustees,  giv- 
ing  preference    to    church   built    by   Jesuits 

20oV°<^'^/,n''  ."n"T"*^'"Jj-  ^8^"  '•  Colbert! 
^00  U.  S.  130,  50  Law.  Ed. — ,  afg    24  Ann    "n 

C^  187.  Bequest  to  trustee  "for^he  tufvS. 
of  making  such  distribution  among  relig- 
ious, benevolent,  or  charitable  objects  as  he 
may  select,"  held  void  because  too  vague  and 
mdeflnite  to  be  enforced.  Hegeman's  Bx'r<s 
v.  Roome  [N.  J.  Eq.]  62  A.  392. 

29.  In  no  case  will  a  bequest  be  deemed 
void  for  uncertainty  as  to  the  person  to  take 
where  person  Intended  can  be  identified  b-v 
any  competent  evidence.  In  re  Stocnm'a 
Will,  94  N.  T.  S.  588.  Gift  to  "grandchildrSi'^ 
of  testator's  children,  there  being  no  such 
persons  in  existence,  held  to  be  intended  for 
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The  words  heirs,  issue,  children,  and  the  like,  may  be  used  as  words  of  pur- 
chase, but  more  often  the  question  is  whether  they  are  words  of  limitation.  For 
the  purpose  of  avoiding  confusion  and  unnecessary  repetition  the  cases  construing 
them  have  been  collected  elsewhere.'^ 

(§5)  D.  Of  terms  creating,  defining,  limiting,  conditioning,  or  qiialifying 
the  estates  and  interests  erected.  Particvlar  words  and  forms  of  expression.^'^ — 
The  words  "heirs,"==  "heirs  of  the  body,"^*  "ehildren,"^''  "issue,""'  "lineal  descend- 


testator's  grandchildren.  Id.  Where  It  ap- 
peared that  testator,  a  native  of  Germany, 
was  known  as  Carl  F.  Theilig  In  that  coun- 
try, and  as  Charles  F.  Tyler  in  the  United 
States,  and  that  will  was  signed  with  both 
names,  held  tliat  a  devise  in  remainder  to 
"the  lawful  h'eirs  of  Charles  F.  Tyler  in  the 
United  States  of  America,  or  the  lawful  heirs 
of  Carl  P.  Theilig,  formerly  of  Noulitz,  Sax- 
on Altenberg,"  was  not  void  as  a  devise  in 
the  alternative,  the  alternative  expression 
being  merely  a  means  of  identification.  Ty- 
ler v.  Theilig  [Ga.]  52  S.  E.  606.  Direction 
to  trustees  to  devote  remainder,  at  death  of 
life  beneficiary,  to  creation  of  some  charit- 
able or  educational  institution  In  a  desig- 
nated city  without  restriction  as  to  the  char- 
acter of  such  institution  except  that  it  should 
be  nonsectarian,  held  valid  under  Laws  1893, 
p.  174S,  c.  701,  providing  that  no  gift  to  char- 
itable uses,  otherwise  valid,  shall  be  deemed 
void  by  reason  of  uncertainty  as  to  the  bene- 
ficiaries. Rothschild  V.  Goldenberg,  103  App. 
Div.  235,  92  N.  T.  S.  1076.  Statute  applies 
only  to  gifts  in  trust  for  such  purposes  and 
not  to  absolute  gifts.  Fralick  v.  Lyford,  107 
App.  Dlv.  543,  96  N.  T.  S.  433. 

Held  void  for  uncertainty:  Trust,  for  fail- 
ure to  name  beneficiary.  Filkins  v.  Severn, 
127  Iowa,  738,  104  N.  W.  346.  Gift  "to  be  dis- 
tributed" but  not  limited  to  "charitable  or 
worthy"  not  extended  to  all  of  testator's 
"overlooked"  relatives,  and  In  no  wise  ap- 
portioned. MInot  V.  Parker  [Mass.]  75  N.  E. 
149.  Will  gave  widow  a  certain  sum  for  her 
support  and  provided  that  what  was  left  at 
her  death  should  "be  equally  divided  between 
his  daughter,"  but  named  no  other  person 
who  should  take  the  other  half.  Testator's 
son  was  made  residuary  legatee  aftei'  the 
payment  of  certain  other  legacies.  Held 
that,  though  will  showed  an  intention  that 
other  half  should  go  to  son,  such  Intention 
could  not  be  eftectuated  as  he  was  not  named 
and  that  a.3  to  such  half  the  provision  was 
void  for  uncertainty.  Leggett  v.  Stevens  [N. 
T.]   77  N.  B.   874. 

30.  Evidence  held  to  show  that  legacy  to 
testatrix's  niece,  Harriet  Ellen  Hubbard,  was 
intended  for  Harriet  Ella  Field,  whose  name 
was  Hubbard  before  her  marriage,  rather 
than  Harriet  Anna  Hubbard.  In  re  Welch's 
Will  [Vt.]  61  A.  145.  The  mere  misnomer  of 
a  charitable  corporation  will  not  invalidate 
a  devise  or  bequest  to  it  If  it  clearly  appears 
who  was  intended  thereby.  Carson  v.  Car- 
son [Tenn.]  88  S.  W.  175.  Devise  and  be- 
quest to  the  "Board  of  Trustees  of  the  Cum- 
berland Presbyterian  Church  in  the  United 
States  of  America,"  held  valid  though  cor- 
rect corporate  name  was  the  "Trustees  of  the 
General  Assembly  of  the  Cumberland  Pres- 
byterian Church."  Id.  A  bequest  to  "the 
trustees  of  St.  Francis  Hospital,"  there  being 


no  corporation  of  that  name,  may  be  prop- 
erly paid  to  the  "Sisters  of  the  Poor  of  St. 
Francis,"  a  corporation  owning  and  control- 
ling a  hospital  known  as  St.  Francis  Hos- 
pital. Johnston  v.  Sisters  of  the  Poor  of  St. 
Francis,  98  N.  T.  S.  525.  Institution  incor- 
porated as  "The  President  and  Directors  of 
Georgetown  College"  held  entitled  to  prop- 
erty bequeathed  to  "Georgetown  University 
in  the  District  of  Columbia,"  where  there 
was  no  such  corporation  as  the  latter  In  the 
District,  and  charter  of  former  provided  that 
no  misnomer  should  defeat  bequest  or  de- 
vise to  It.  Speer  v.  Colbert,  200  U.  S.  130,  50 
Law.  Ed. — ,  afg.  24  App.  D.  C.  187.  Bequest 
of  certain  sum  to  be  divided  equally  be- 
tween "St.  Vincent's  and  St.  Joseph's  Catholic 
Orphan  Asylums  in  the  city  of  Washington" 
held  valid  though  correct  corporate  names  of 
such  institutions  were  "St.  Vincent's  Orphan 
Asylum"  and  "The  Trustees  of  St.  Joseph's 
Male  Orphan  Asylum,"  respectively.  Id. 
Gift  over  to  "Norwegian  Home  and  Foreign 
Missionary  Association"  held  intended  for 
"The  Home  and  Foreign  Missions  of  the 
United  Norwegian  Lutheran  Church  of  Amer- 
ica." In  re  Paulson's  Will  [Wis.]  107  N.  W. 
484. 

31.  See  5  5  D,  post,  Particular  words  and 
forms  of  expression. 

32.  See  4  C.  L.  1907. 

33.  In  its  primary  and  technical  meaning 
the  word  is  used  to  express  the  relation  of 
persons  to  some  deceased  ancestor,  and,  when 
used  to  point  out  devisees  or  legatees,  that 
meaning  should  be  given  it  unless  it  is  clear- 
ly shown  by  legitimate  evidence  that  testa- 
tor used  it  in  a  different  sense.  Gerard  v. 
Ives  [Conn.J  62  A.  607.  Where  will  devised 
property  in  trust  to  pay  rents  and  profits  to 
beneficiary  for  life  and  after  her  decease 
gave  it  to  her  "laTvful  heirs"  forever,  held 
that  word  "heirs"  could  not  be  construed  as 
meaning  either  children  of  the  life  benefi- 
ciary or  her  lawful  heirs  living  at  testator's 
death.  Id.  Where  will  provided  that  on 
death  of  life  tenant  estate  was  to  be  divided 
among  testator's  "heirs,"  held  that  word 
"heirs"  did  not  mean  children,  and  that  it 
was  necessary  to  resort  to  statute  of  dis- 
tribution to  ascertain  who  were  his  heirs. 
Brantley  v.  Bittle  tS.  C]  51  S.  E.  561.  "Is- 
sue" or  "heir"  of  a  son  held  not  to  include, 
under  Massachusetts  laws  (St.  1876,  p.  210, 
c.  213),  one  whom  the  son  adopted  as  son. 
Blodgett  V.  Stowell  [Mass.]  75  N.  E.  138. 
Where  testator  devised  residue  to  widoiv  for 
life  or  during  widowhood,  with  remainder 
after  her  death  or  remarriage  to  "my  lawful 
heirs"  according  to  the  laws  of  Inheritance 
in  force  in  Georgia,  held  that  the  heirs  re- 
ferred to  were  testator's  heirs  other  than  the 
widow,  and  she  took  a  life  estate  only, 
though  otherwise  she  would  have  taken   the 
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remainder  under  tlje  statute  referred  to  and 
would  thus  have  hacl  the  fee.  Tyler  v.  Thel- 
Ug  [Ga.J  62  S.  E.  606. 

In   prima    facie   a    vrord   of  limitation    and 

will  be  so  construed  unless  it  is  so  plain  as 
to  preclude  misunderstanding  that  testator 
intended  to  use  it  in  other  than  its  ordinary 
legal  sense.  Nesbit  v.  Skelding  [Pa.]  62  A. 
1062.  Devise  of  realty  to  son  "and  his  heirs 
after  him"  held  to  give  him  a  fee.  Id.  Held 
not  a  word  of  limitation.  MoDaniels  v.  Haya, 
6    Ohio  C.    C.    (N.    S.)    257. 

Personalty!  When  personalty  is  given  to 
persons  described  aa  heirs,  it  will  pass  to 
those  entitled  to  personal  estate  under  the 
statute  of  distribution.  Throp  V.  Throp  [N. 
J.  Eq.]  61  A.  377.  Thus  where  personalty  is 
bequeathed  in  trust  for  son  for  life,  and  on 
his  death  to  his  "heirs,"  on  his  death  leaving 
a  widow  and  children,  the  "widoTV  is  entitled 
to  one-third  thereof,  and  may  compel  the 
administrator  c.  t.  a.  and  the  trustee  to  ac- 
count therefor.  Id.  In  limitation  to  heirs 
of  first  taker,  held  to  mean  next  of  kin,  and 
to  Include  widow.  In  re  West's  Estate  [Pa.] 
S3  A.  407.  Where  will  provided  that  prop- 
erty was  to  be  converted  into  money  and 
that,  after  paying  certain  specific  legacies, 
the  residue  was  to  be  distributed  among 
testatrix's  "lawful  heirs"  held  that  it  would 
bo  distributed  according  to  statute  of  dis- 
tributions, and  husband  was  entitled  to  share. 
Turner  v.  Burr  [Mich.]  12  Det.  Leg.  N.  346, 
104  N.  W.  379. 

"34,  Are  "words  of  limitation  unless  will 
shows  a  different  meaning.  Watkins  v. 
Pfeiffer  [Ky.]  92  S.  W.  562. 

3S.  It  is  prima  facie  to  be  given  its  natu- 
ral meaning,  but  a  more  extended  meaning 
may  be  given  it  where  such  a  course  will 
prevent  the  testamentary  disposition  from 
becoming  inoperative,  or  where  the  language 
of  the  will  indicates  such  an  intention. 
Dilts  V.  Clayhaunee   [N.  J.  Eq.]    62  A.  672. 

la  primarily  a  word  of  purchase,  but  it  may 
be  construed  as  a  word  of  limitation  equiva- 
lent to  "heirs,"  where  it  appears  from  the 
will  that  it  was  used  in  that  sense.  Straw- 
bridge  V.  Strawbridge  [111.]  77  N.  B.  78. 
Where  testator  devised  residue  of  realty, 
upon  death  of  life  tenant,  to  be  divided 
among  his  children  naming  them,  and  to 
their  "children"  forever,  held  that  word 
"children"  meant  heirs,  particularly  as  at 
time  will  "was  made  two  of  testator's  children 
had  no  children  when  will  was  made  or  at 
testator's  death.     Id. 

Does  not  include  j?rnndchildren  in  the  ab- 
sence of  something  in  the  will  showing  a 
contrary  Intention.  Pimel  v.  Betjemann  [N. 
T.]  76  N.  E.  157,  rvg.  99  App.  Dlv.  559,  91  N. 
T.  S.  49.  In  a  devise  to  children  as  a  class 
is  ordinarily  to  be  construed  as  immediate 
offspring,  and  will  not  include  grandchildren 
in  the  absence  of  something  in  the  will 
showing  a  contrary  intention.  Fulghum  v. 
Strickland,  123  Ga.  258,  51  S.  E.  294.  Testator 
gave  wife  life  estate  in  property  so  long  as 
she  remained  a  widow,  and  provided  that  in 
the  event  of  her  remarriage  the  estate  was 
to  "immediately  go  to  and  be  distributed  or 
divided  equally  among  the  children  of  my 
two  sisters  and  my  brother,  each  of  the  above 
families  to  share  equally,  to  have  one-third 


of  my  property."  Held  that  bequest  was  to 
the  children  of  such  sisters  and  brother  as  a 
class,  that  only  the  children  took,  and  that 
the  descendants  of  children  who  died  before 
testator  took  nothing.  Id.  Phrase  "each  of 
the  above  families  to  share  equally,"  held  to 
Indicate  the  plan  of  division,  and  not  to  en- 
large meaning  of  word  "children"  so  as  to 
include  grandchildren.     Id. 

Includes  only  legitimate  children,  unless 
illegitimate  children  are  so  described  as  to 
leave  no  doubt  that  they  are  to  be  included. 
Bealafeld  v.  Slaughenhaupt  [Pa.]  62  A,  1113. 
Where  testator  left  estate  to  wife  for  life, 
with  remainder  to  "her  children  and  mine," 
held  that  illegitimate  child  born  to  wife  be- 
fore her  marriage,  and  of  whom  testator  was 
not  the  father,   took  nothing.     Id. 

May  inclnde  adopted  child  where  such  an 
intention  sufficiently  appears  from  expres- 
sions in  the  "will  and  from  the  state  of  tes- 
tator's family  at  the  date  of  the  will.  In  re 
Truman  [R.  I.]  61  A.  598.  Gift  to  "children 
or  issue"  of  deceased  brother  held  to  include 
child  adopted  under  act  of  the  legislature. 
Id. 

Held  to  mean  issue  I  Where  estate  was  de- 
vised to  daughter  "and  the  heirs  of  her 
body,"  with  a  provision  that  in  case  she  died 
without  "children"  the  estate  should  go  to 
others,  word  "children"  held  synonymous 
with  "issue"  or  "heirs  of  the  body."  Wat- 
kins  V.  Pfeiifer  [Ky.]   92  S.  W^.  562. 

Held  to  mean  "descendants,"  Dilts  v. 
Clayhaunee  [N.  J.  Eq.]  62  A.  672. 

30.  Prima  facie  means  "heirs  of  the  body," 
and  will  be  construed  as  a  word  of  limita- 
tion. Beekley  v.  Riegert,  212  Pa.  91,  61  A. 
641;  Todd  v.  Armstrong  [Pa.]   62  A.   1114. 

"I/aivful  Issue"  In  its  legal  sense  means 
descendants,  in  absence  of  anything  in  will 
or  surrounding  circumstances  to  show  con- 
trary Intention.  Phelps  v.  Cameron,  109 
App.  Div.  798,  96  N.  T.  S.  1014.  Will  directed 
division  of  estate  into  equal  parts,  income 
from  each  to  be  paid  to  child  for  life,  and  on 
her  death  principal  to  be  divided  among  her 
"lawful  issue."  Held  that  on  death  of 
daughter  principal  should  be  divided  equally 
among  her  children  and  her  grandchild.     Id. 

37.  Held  to  mean  "heirs  of  the  body '' 
Paine  v.  Sackett  [R.  I.]  61  A.  753.  Devise  In 
trust  to  pay  income  to  children  for  life  and, 
on  death  of  any  of  them,  to  transfer  and  con- 
vey his  share  of  the  estate  to  his  "lineal  de- 
scendants," or  if  none,  then  to  the  survivors 
of  testator's  descendants,  or  to  their  lineal 
descendants.  If  any,  descendants  of  any  de- 
ceased child  to  take  parent's  share,  and  in 
case  of  death  of  all  of  testator's  children 
then  to  testator's  heirs,  held  that  "lineal  de- 
scendants" meant  "heirs  of  the  body"  and 
that  equitable  estates  in  fee  tail  were  given 
to  the  children,  with  contingent  cross-re- 
mainders to  the  survivors  or  their  descend- 
ants if  either  child   died  without  issue,     id 

38.^  The  words  "my  nearest  blood  rela- 
tives" generally  mean  such  persons  as  take 
under  the  statutes  regarding  the  distribution 
of  estates  of  intestates,  but  they  may  be 
given  any  reasonably  different  meaning  nec- 
essary to  effectuate  testator's  intention  In 
re  Sander's  Estate  [Wis.]  105  N.  W.  1064 
Intention   to   devise   property   to   niegimatea 
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ma,"**  ■will  be  given  their  ordinary  legal  meaning  unless  a  contrary  intent  appears. 
Words  of  survivoTsliip  are  generally  held  to  refer  to  the  time  of  testator's 
death  unless  a  specific  intent  to  the  contrary  appears.**  A  gift  to  a  particular 
class  of  persons  ordinarily  is  a  gift  to  those  coming  within  that  description  at 
testatoi"'s  death,  in  the  absence  of  anything  showing  a  contrary  intention.**  A  gift 
to  one  "so  long  as  she  may  remain  unmarried"  is  not  a  condition  in  restraint  of 
marriage.*' 


Is  to  be  respected  and  effectuated  the  same 
as  though  they  were  legitimate.  Id.  Where 
testator  left  property  to  his  "nearest  blood 
relatives,  if  there  be  any,"  and  must  have 
known,  or  had  reasonable  ground  to  sup- 
pose, that  he  had  no  relatives  other  than  the 
descendants  of  his  illegitimate  brother  and 
sister,  held  that  he  Intended  such  persons  to 
take.     Id. 

39.  Technically  they  mean  executors  and 
administrators,  but  may  be  held  to  mean 
heirs  or  next  of  kin.  Davidson  v.  Jones,  98 
N.   Y.   S.  265. 

Held  to  mean  executors  and  aditiinistrntors. 
Alexander  v.  MePeck  [Mass.]    75  N.  B.  88. 

Held  to  mean  taelrs  In  devise  to  wife  for 
life  with  remainder  to  children,  "or  to  their 
legal  representatives."  Davidson  v.  Jones, 
98  N.  T.  S.  265.  In  bequest  to  sister  and  in 
case  of  her  death  before  that  of  testator  to 
her  heirs  and  legal  representatives,  held  to 
mean  "heirs,"  and  to  be  treated  as  surplus- 
age. In  re  Reisenberg's  Estate  [Mo.  App.] 
90  S.  W.  117«. 

40.  Testator  bequeathed  remainder  of  his 
estate  "in  the  character  of  fidei-commissum 
and  that  the  other  [shares]  may  [profit  by] 
accretron,  in  case  of  death  without  succession 
legitima,  by  equal  parts"  to  certain  nieces 
and  a  foster  child.  Held  that  words  "suc- 
cession legitima"  meant  "issue"  and  not 
"lawful  heirs,"  and  foster  child's  share  went 
to  nieces  on  her  death.  De  Rodriguez  v. 
Vivonl,  26  S.  Ct.  475,  50  Law.  Ed.—. 

41.  Taylor  v.  Stephens  [Ind.]  74  N.  E.  980. 
To  the  end  that  the  estate  may  vest  at  the 
earliest  possible  moment.  Campbell  v.  Brad- 
ford find.]  77  N.  B.  849.  Will  gave  realty 
to  wife  for  life  with  remainder  to  testator's 
sons  and  provided  that  "if  either  of  them 
shall  be  deceased  leaving  children  surviving 
them"  then  his  share  should  go  to  such  chil- 
dren, and  if  either  died  leaving  no  children 
the  surviving  son  should  Inherit  the  whole. 
Held  that  death  referred  to  was  death  dur- 
ing testator's  lifetime  and  remainders  were 
vested  Id.  When  the  devise  is  of  a  fee  ab- 
solute in  the  first  instance,  and  the  gift  is 
immediate.  Richards  v.  Bentz,  212  Pa.  93,  61 
A  613.  Word  "survivor"  or  "surviving, 
following  a  prior  gift.  Black  v.  Woods  [Pa.] 
63  A.  129.  "Surviving"  held  to  relate  to  the 
death  of  testator  rather  than  to  the  death  of 
the  life  tenant  there  being  a  special  provi- 
sion for  such  as  should  survive  the  latter, 
and  a  reference  elsewhere  to  survivorship 
at  that  time.  Ball  v.  Holland  [Mass.]  75  N. 
E  713  Provision  that  on  death  of  widow, 
to  whom  use  for  life  was  given,  realty 
should  be  sold,  and  proceeds  divided  among 
testator's  "surviving"  children,  held,  in  view 
of  other  provisions  Indicating  an  intention 
that  portions  of  the  children's  shares  might 
be  advanced  to  them  during  widow  a  life  and 


that  share  of  any  child  dying  should  go  to 
survivors,  to  refer  to  children  surviving  tes- 
tator and  not  merely  to  those  surviving  the 
widow,  Boggs  V.  Boggs  [N.  J.  Eq.]  60  A. 
1114.  Devise  to  wife  for  life  and  on  her 
death  to  children  or  their  heirs  held  to  vest 
absolute  title  in  such  children  as  were  liv- 
ing at  time  of  testator's  death,  and  the  heirs 
of  such  as  had  predeceased  him,  the  substi- 
tuted gift  to  heirs  being  only  intended  to 
take  effect  in  case  child  died  before  testator. 
Davidson  v.  Jones,  98  N.  T.  S.  265.  Testator 
directed  trustees  to  pay  balance  of  income  to 
surviving  children  of  his  sister  and  of  his 
brothers,  and  to  S.,  M.,  F.,  and  H.,  "and 
the  surviving  issue  of  any  deceased  child 
of  said"  sister  or  brothers,  "and  the  surviv- 
ing children  of  S.,  M.,  P.  and  C,  having  de- 
ceased before  me,  to  be  divided  equally  be- 
tween them."  Held  that,  where  son  of  one 
of  brothers  survived  testator,  son's  daughter 
was  not,  on  his  death,  entitled  to  any  part 
of  the  Income.  Howe  v.  Booth,  97  N.  Y.  S. 
267.  Where  testator  created  trust  to  exist 
during  lifetime  of  wife  and  sister,  and  pro- 
vided that,  on  cessation  of  same,  estate 
should  go  to  "my  nieces  and  nephews  who 
may  be  living"  and  niece  of  wife,  and  Issue 
of  those  who  had  died,  held  that  nieces  and 
nephews  referred  to  were  those  living  at  tes- 
tator's death,  from  which  time  "will  is  pre- 
sumed to  speak.  In  re  Woolsey's  Estate,  49 
Misc.  201,  98  N.  Y.  S.  936.  Gift  in  trust  for 
son  to  be  conveyed  on  his  death  in  fee  to 
his  Issue,  but  in  case  he  died  without  issue, 
"then  to  convey  the  same  to  my  surviving 
children,  share  and  share  alike,"  held  to  refer 
to  children  surviving  on  death  of  testator. 
Black  V.  Woods  [Pa.]  63  A.  129.  Pact  that 
direction  to  convey  is  expressed  In  a  trust  Is 
immaterial,  the  question  being  one  of  sub- 
stance rather  than  form.     Id. 

Held  not  to  refer  to  death  during  testator's 
lifetime:  Will  directed  that  residuary  estate 
should  be  divided  equally  among  named 
nieces  and  nephews,  and  provided  that  the 
portions  which  certain  of  them  "shall  receive 
shall  at  their  death  revert  to  their  children." 
Held  that  death  referred  to  was  not  death 
during  testatrix's  lifetime,  and  nieces  and 
nephews  took  life  estate  only.  Powell's  Ex'r 
V.  Crosby  [Ky.]  89  S.  W.  721.  Where  will 
gave  property  in  trust  for  daughter  for  life 
with  direction  that  upon  her  death  it  should 
be  equally  divided  among  son  and  survivin- 
grandchildren,  held  only  those  took  who  sur- 
vived life  tenant.  "  In  re  Stocum's  Will,  94 
N.  Y.  S.  588. 

42.  See  Individual  rights  In  gifts  to  two 
or  more,  post,  this   section. 

43.  Harlow  v.  Bailey  [Mass.]  76  N.  E.  259. 
A  provision  for  the  support  of  daughters  as 
long  as  they  continue  unmarried  and  need 
support  is  valid,  where  the  evident  intention 
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The  words  "die  without  issue"  ordinarily  import  an  indefinite  failure  of  issue/* 
unless  the  will  shows  a  contrary  intention.*^ 

Ordinarily  where  there  is  a  gift  to  one  absolutely,  and,  in  case  of  his  death, 
or  his  death  without  issue,  to  another,  the  contingency  referred  to  will  be  held  to 
be  his  death  during  testator's  lifetime  ;*°  but  this  does  not  apply  where  another  point 
of  time  is  mentioned  to  which  the  contingency  can  be  referred,  or  where  another 
provision  of  the  will  evidences  a  contrary  intent.*'     "Die  leaving  no  living  issue" 


Is  to  provldp  support  and  not  to  restrain 
niarriage.  Trenton  Trust  &  Sale  Deposit  Co. 
V.  Armstrong  [N.  J.  Eq.]  62  A.  456.  Gift  of 
Income  "during  the  term  of  her  natural  life, 
or  so  long:  as  she  remains  unmarried,"  "vrith 
a  gift  over  "In  case  of  her  death  or  mar- 
riage," held  a  limitation  in  favor  of  the  ben- 
eficiary during  the  period  of  her  nonmar- 
riage  -which  "was  valid,  and  not  a  bequest  for 
life  upon  condition  of  forfeiture  in  case  of 
marriage,  "which  "would  be  void.  In  re  Hol- 
brook's  Estate  [Pa.]   62  A.  368. 

44.  "Dying  without  Issue,"  when  s'tanding 
alone.  Beckley  v.  Riegert,  212  Pa.  91,  61  A. 
641.  Devise  over  "should  my  heirs  and  their 
heirs  cease  to  exist,  and  the  time  ever  come 
"When  there  -was  no  lineal  descendant,"  held 
not  to  refer  to  failure  of  issue  at  death  of 
first  taker,  but  at  some  indefinite  time  In 
the  future.  Merrill  v.  American  Baptist 
Missionary  Union   [N.  H.]   62  A.  647. 

45.  Rule  that  "dying  without  issue"  means 
an  indefinite  failure  of  issue  always  yields 
to  an  apparent  intent  on  face  of  will  that 
words  were  to  have  a  more  restricted  mean- 
ing, and  to  be  applied  to  descendants  of  a 
particular  class,  or  at  a  particular  time. 
Beckley  v.  Riegert,  212  Pa.  91,  61  A.  641; 
Todd  v.  Armstrong  [Pa.]  62  A.  1114.  Under 
devise  to  son  for  life,  and  If  he  should  "die 
without  lawful  Issue"  then  over,  but  If  he 
had  "la"wful  issue  at  the  time  of  his  death," 
then  to  him  and  his  heirs  forever,  held  that 
limitation  over  "was  after  a  definite  failure 
of  issue,  and  son  took  life  estate  and  not  an 
estate  tail  by  Implication.  Beckley  v.  Rie- 
gert, 212  Pa.  91,  61  A.  641.  Devise  to  daugh- 
ter "With  provision  that,  if  she  should  die  un- 
married, or  having  been  married,  "should 
die  without  issue  born  of  her  body,"  the  es- 
tate should  vest  in  her  mother  for  life  if  liv- 
ing, or  In  daughter's  husband  for  life,  if  liv- 
ing, and  on  failure  of  these,  then  over,  held 
to  import  definite  failure  of  issue,  and  the 
mother  having  died  before  the  daughter,  and 
the  daughter  having  died  without  leaving 
living  issue,  her  surviving  husband  took  a 
life  estate.  Daughter  did  not  take  fee. 
Todd  V.  Armstrong  [Pa.]  62  A.  1114.  Where 
will  gave  property  to  wife  for  life,  with 
power  of  disposal,  all  remaining  at  her 
death  to  be  equally  divided  among  her  chil- 
dren, and  gave  sons  their  share  absolutely, 
and  codicil  provided  that  "in  case  one  of  my 
sons  dies  without  children,"  his  share  was 
to  return  to  testator's  family,  held  that 
death  referred  to  was  -not  death  during 
wife's  lifetime,  but  death  at  any,  or  an  in- 
definite time.  Pennsylvania  Land  Co.  v. 
Justi    [Ky.]   90  S.  W.   279. 

46.  Daniels'  Estate,  27  Pa.  Super.  Ct.  358; 
Hogg's  Estate,  27  Pa.  Super.  Ct.  428.  "Where 
will  devised  realty  to  grandson  "as  his  full 
property,  which  he  shall  take  in  possession 


immediately  after  my  death,"  and  also  gave 
him  certain  personalty  for  which  he  was  to 
make  certain  payments  to  his  sister  and 
others,  and  provided  that  if  the  grandson  or 
his  sister  should  "die  without  heirs,  so  shall 
that  one's  share  of  inheritance  fall  back  to 
the  other,"  held  that  the  grandson  took  an 
absolute  and  indefeasible  fee  if  he  survived 
testator.  Richards  v.  Bentz,  212  Pa.  93,  61  A. 
613.  Devise  to  daughter  in  fee,  but  if  she 
should  die  "single,  unmarried,  and  without 
issue,"  then  over  to  mother  and  her  heirs. 
Daughter  having  married  and  had  children 
has  fee  though  children  all  die.  Cooper  v. 
Leaman,  212  Pa.  564,  61  A.  1106.  In  any 
event  having  survived  testatrix's  mother  she 
takes  vested  remainder  In  fee  as  her  heir 
and  her  deed  passes  fee  title.  Id.  An  estate 
to  A.  and  in  case  of  her  death  without  heir, 
then  over,  gives  A.  a  fee  if  she  survives  the 
testator.  Hogg's  Estate,  27  Pa.  Super.  Ct. 
428.  Where  use  and  income  of  half  of  resid- 
uary estate  was  given  to  son  for  life,  witii 
direction  that  after  his  death  the  property 
was  to  go  to  the  son's  son,  but.  In  case  the 
latter  should  die  leaving  no  living  issue, 
then  to  the  daughter  as  an  absolute  estate, 
not  to  pass  to  her  however  until  the  death  of 
testator's  son,  held  that  the  provision  for  the 
issue  of  the  grandson  took  effect  only  in  case 
latter  should  die  before  testator,  and  on  his 
surviving  testator,  grandson  took  an  abso- 
lute title,  subject  only  to  father's  life  estate 
Hull  v.  Holmes  [Conn.]  62  A.  705.  Where 
will  directed  that  one  share  of  property  was 
to  be  paid  to  brother,  if  living,  or,  if  not  to 
his  issue,  held  that  his  issue  were  entitled  to 
his  share  on  his  death  before  that  of  testa- 
trix. Varick  v.  Smitn  [N.  J.  Eq]  61  A  151 
47.  Rule  does  not  apply  where  another 
point  of  time  is  mentioned  to  which  the 
contingency  can  be  referred,  or  where  a  life 
estate  intervenes,  or  where  will  shows  a  con- 
trary intent.  In  re  Wiley,  97  N  T  S  1017 
"In  case  of  the  death  of"  any  of  the  'resid- 
uary legatees,  property,  to  be  divided  among 
survivors,  referred  to  death  before  period"? 
distribution.  Id.  Where  there  is  a  gift  to 
children  for  life,  and,  as  each  child  dies  leav- 
ing issue,  a  gift  of  the  share  of  the  child  L 
dying  to  the  issue  of  that  child,  wfth  a  gift 

?JtH,  r/v7*^'"/  "°""  ^"^  daughters  of  fes- 
tatrlx  If  the  life  tenant  dies  without  Issue 
the  surviving  sons  and  daughters  are  tvf; 
sons  and  daughters  who  survive  the  Hfe  ten! 
ant  who  dies  without   issue,   unlesi  thtre  u 

trt?^n""^r.'°  *^^  ^i"  Showing  a  contrarv  in 
tention.  Dary  v.  Grau  [Mass.]  77  N.  E.'  507 
Testatrix  gave  six  parts  of  her  estate  in  trust 
to  pay  income  to  six  named  children  In  equal 
parts  and  directed  that  on  the  death  of  each 
of  such  children  leaving  issue  his  share  nf 
the  corpus  should  be  conveyed  to  such  !,=,,= 
in  equal  shares  In  fee,  but  that  in  the  evint 
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is  equivalent  to  "die  leaving  no  surviving  issue."**  A  limitation  over  to  surviving 
takers  on  the  death  of  any  without  issue  does  not  impliedly  attach  to  what  the 
survivors  take  from  the  deceased  one's  share;  hence  such  portions  may  be  alienat- 
ed,*' and  if  children  have  been  born  and  are  deceased,  the  shares  descend  to  their 
heirs.  °* 

Gifts  hy  implication.'^'^ — Since  no  particular  form  of  expression  is  necessary  to 
constitute  a  legal  disposition  of  property,'^''  a  devise  may  be  held  to  exist  by  impli- 
cation where  the  context  requires  it,"'  but  the  probability  of  such  an  intent  must 
be  so  strong  as  to  leave  no  hesitation  in  the  mind  of  the  court,  and  permit  of  no 
other  reasonable  inference."*    An  erroneous  recital  in  a  will  of  a  previous  devise 


of  the  death  of  any  of  the  children  without 
issue,  his  share  of  the  corpus  should  be  held 
by  the  trustees  for  fhe  use  of  the  "surviving" 
children  to  be  equally  divided  between  thenv, 
the  shares  devised  in  trust  "to  be  held  upon 
the  like  trusts  and  purposes  herein  already 
before  declared,  and  finally  to  be  conveyed, 
divided,  and  distributed  among  their  issue  as 
hereinbefore  provided."  Four  children  sur- 
vived testatrix  and  left  issue  who  survived 
the  last  of  testatrix's  children.  Held  that 
on  the  death  of  the  last  of  testatrix's  chil- 
dren the  trust  estate  was  properly  divided 
Into  four  equal  parts,  one  part  to  be  divided 
among  the  issue  of  each  of  the  four  children 
of  testatrix  who  left  issue.  Id.  Gift  over 
to  surviving  children  meant  those  surviving 
the  several  life  beneficiaries  dying  without 
Issue,  and  did  not  include  children  of  testa- 
trix who  predeceased  her.  or  their  issue.  Id. 
Provisions  of  a  will  held  to  disclose  an  intent 
on  the  part  of  the  testator  not  to  limit  the 
meaning  of  "die  without  issue"  to  the  death 
of  the  legatee  during  his  own  lifetime.  Dan- 
iels' Estate,  27  Pa.  Super.  Ct.  358. 

48.  Hull  v.  Holmes  [Conn.]  62  A.  705. 

49.  Will  provided  that  on  death  of  life 
tenant  the  estate  was  "to  be  equally  divided 
among  all  my  heirs,  share  and  share  alike," 
the  child  or  children  of  any  deceased  parent 
taking  the  share  to  which  the  parent  would 
have  been  entitled  if  living.  Two  of  the 
heirs  died  during  the  continuation  of  the  life 
estate  without  leaving  children,  and  a  third 
died  after  having  conveyed  all  her  in- 
terest In  the  estate,  leaving  children.  Held 
that  the  shares  which  the  latter  heir  took  as 
one  of  the  heirs  of  the  other  two  were  not 
subject  to  the  provisions  of  the  will,  there 
being  nothing  to  show  an  intention  to  create 
cross-remainders,  and  passed  to  her  granteo 
to  the  exclusion  of  her  issue.  Brantley  v. 
Bittle  [S.  C]  51  S.  B.  661. 

50.  V^here  will  provided  for  a  division  of 
residuary  estate  into  equal  shares  to  be  held 
In  trust  for  testator's  brothers  and  sisters, 
and  at  their  death  to  be  paid  to  their  chil- 
dren, or  if  any  of  them  died  without  children, 
to  the  remaining  brothers  and  sisters  or 
their  issue,  held  that  on  the  death  of  one  of 
them  without  Issue  his  share  went  to  the 
surviving  brothers  and  sisters  and  the  de- 
scendants of  those  who  were  dead,  the  latter 
taking  such  share  as  the  parents  would  have 
taken  if  living,  and  on  the  death  of  a  sister 
leaving  a  son,  her  share  went  to  him  abso- 
lutelv  and  on  his  death  passed  under  the  law 
of  descent  and  not  under  the  will.  Barret 
v.  Gwyn   [Ky.]   88  S.  W.  1096. 


51.     See  4  C.  L.  1909. 

63.  A  direction  that  property  be  divided 
among  certain  persons  is  equivalent  to  a 
devise  to  them.  Dilts  v.  Clayhaunce  [N.  J. 
Eq.]    62  A.  672. 

53.     A  devise  by  implication  will   be   sus- 
tained where  it  is  apparent  that  it  Is  neces- 
sary to  do  so  In  order  to  give  effect  to  the 
plain    intention    of    the    testator.     Welsh    v. 
Gist    [Md.]    61    A.    665.     Where    It   Is    plainly 
manifest  that  testator  Intended  to  bequeath 
an    interest   which    is    not   given    by    formal 
words,   such  words  may  be  supplied  by  im- 
plication.    Peabody    v.    Tyszkiewicz    [Mass.] 
77  N.  E.  839.     Where  will  gave  certain  sum  in 
trust     to     pay     over     income     to-   testatrix's 
daughter,  and  "upon"  her  decease  to  pay  over 
the  income  to  her  child  or  children,  and  the 
issue  of  any  deceased  child  in  such  shares  as 
daughter  should   by  will   appoint,   or,   in   de- 
fault   of    appointment    in    equal    shares,    the 
issue  of  a  deceased  child  taking  the  parent's 
share,    held    that    children    of   daughter   took 
vested    Interest   for   life   contingent   on    their 
surviving   the    daughter,   and    trust    was   not 
terminated    by    daughter's    death.     Id.     Fur- 
ther provisions  that  principal  should  remain 
in    trust    so    long    as    law    allowed    and    that 
when  trust  was  terminated  under  limitation 
provided  by  law,   a  final   distribution   should 
be  made  to  surviving  children  and   their  is- 
sue, the  issue  of  a  deceased  child  takins^  the 
parent's  share,  held  not  to  cut  down  life  es- 
tate   previously    given    to    daughter   or    chil- 
dren, and  legal  title  must  be  held  by  trustee 
at  least  until  death  of  one  of  such  children, 
id.     Where    estate    was    given    in    trust,    the 
net  Income  to  be  paid  to  the  beneficiaries,  "and 
at  their  deaths  the  principal  to  their  heirs." 
held  that  words  of  direct  gift  to  heirs  would 
be  Implied.     In  re  West's  Estate   [Pa.]   63  A. 
407.     The  phrase  "die  leaving  no  living  issue" 
is    equivalent    to    "die    leaving    no    surviving 
issue,"    and    carries    a    plain    implication    in 
favor  of  any  issue  of  the  first  taker  who  may 
survive   him.     Hull   v.   Holmes    [Conn.l    62   A. 
705.     Where   ■will   gave  widow   use    of  rooms 
in    a    house    devised    to    defendant    and    her 
board,   etc.,   or  use  of  rooms  and  an  annuity 
to  be  paid  by  defendant  at  her  election,  held 
that,  on  her  election  to  take  the  annuity,  she 
was    entitled    to    arrange    rooms    for    house- 
keeping  and    could    put    in    cook    stove,    etc. 
Begin  v.  Begin    [Minn.]    107  N.  W.   149. 

54.  In  order  that  the  heir  at  law  may  be 
excluded  by  a  devise  by  implication,  the  im- 
plication must  be  obvious,  and  not  merely 
possible  or  probable.  Welsh  v.  Gist  [Md.] 
61    A.    665.     A   devise    exists   by    implication 
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may  operate  as  a  devise  by  implication,''  but  not  an  erroneous  recital  of  a  gift  by 
some  other  instrument.'' 

Quality  of  estate,  whether  legal  or  equitable,  use,  trust,  or  power." — Full  legal 
ownership  may  be  implied  from  a  use  which  is  equivalent  thereto,'*  or  from  a  gift 
with  words  ordinarily  indicative  of  a  trust  or  beneficial  ownership,  or  a  power." 


when  the  testator  uses  words  manifesting 
an  intention  to  give  by  so  strong  a  proba- 
bility that  the  contrary  intent  cannot  be 
supposed  to  have  existed  in  his  mind  when  he 
made  the  will.  Metz  v.  Wright  [Mo.  App.] 
92  S.  W.  1125.  Where  trust  for  benefit  of 
son  so  rested  in  personal  discretion  of  trus- 
tee that  it  terminated  at  his  death,  and  there 
was  no  direct  gift  to  son,  and  no  disposition 
of  the  property  in  case  the  trustee  died  be- 
fore the  son,  and  it  was  discretionary  "with 
trustee  whether  trust  should  be  terminated 
during  son's  lifetime  by  paying  over  prin- 
cipal to  him,  held  that  there  was  no  implied 
gift  to  son.  Benedict  v.  Dunning,  110  App. 
Div.  303,  97  N.  T.  S.  259. 

65.  A  recital  that  testator  has  devised 
something  in  another  part  of  the  will  when 
he  has  not  done  so.  Noble  v.  Tipton,  219  111. 
182,  76  N.  E.  151.  Clause  reading  "my  son" 
naming  him  "I  have  given"  certain  person- 
alty "and  120  acres  of  land,  priced  at  $600," 
describing  it,  held  to  be  a  devise  of  such 
land  to  the  son,  though  word  "devise"  was 
not  used.  Metz  v.  Wright  [Mo.  App.]  92  S. 
W.  1126. 

58.  Not  though  deed  referred  to  was  In- 
sufficient to  pass  title  for  want  of  delivery. 
Noble  V.  Tipton,  219  111.  182,  76  N.  B.  151. 
Nor  can  recital  aid  in  establishing  that  there 
had  been  a  valid  delivery  of  such  deed.  Id. 
The  rule  that  a  devise  will  not  be  implied 
from  an  erroneous  recital  of  a  deed  has  no 
application  to  such  a  recital  followed  by  a 
declaration  of  testator's  will  to  the  same  ef- 
fect. Lander  v.  Lander,  217  111.  289,  75  N.  B. 
487. 

57.  See  4  C.  L.  1910,  n.  63  et  seq. 

58.  Gift  of  use:  Gift  of  realty  to  wife 
"for  her  occupancy  or  otherwise  as  she  may 
deem  best  for  the  comfort  and  maintenance 
of  the  family"  with  furniture,  etc.,  "to  be  dis- 
posed of  or  used  as  my  wife  may  think  best" 
held  to  give  her  a  fee.  Ludlam  v.  Ludlara, 
47  Misc.  232,  95  N.  T.  S.  862.  Where  testator 
bequeathed  the  residue  of  the  personalty  in 
trust  to  K.  to  pay  premiums  on  policy  of  in- 
surance on  life,  of  M.,  and  if  any  money  re- 
mained after  paying  premiums  gave  the  "use. 
Improvement,  and  enjoyment  of  the  same" 
to  said  K.,  held  that  the  residue  of  income 
after  paying  the  premiums  belonged  to  K. 
absolutely.  State  v.  Sliney  [Conn.]  62  A.  621. 
Where  testator  gave  wife  all  his  property 
"she  to  have  full  control  of  said  property 
during  her  life,"  and  then  provided  that 
"one-half  of  all  property  belonging  to  my 
estate  at  my  wife's  death"  should  go  to  one 
of  his  daughters  in  fee  and  the  other  half  to 
his  other  daughter  for  life  with  remainder 
to  her  children,  held  that  widow  took  only 
a  life  estate  and  was  not  authorized  to  dis- 
pose of  fee.  Hoefliger  v.  Hoefliger  [Iowa] 
107   N.   W.    312. 

Power  of  disposal!  A  gift  of  the  unquali- 
fied power  to  dispose  of  the  property  is  a 
gift  of  the  property.     Gift  of  residue  to  exec- 


utor "to  be  disposed  of  as  he  shall  think  ex- 
pedient" held  an  absolute  gift.  Manson  v. 
Jack  [N.  J.  Eq.]  62  A.  394.  Residence  while 
they  live  to  husband,  mother  and  children 
and  power  in  husband  to  sell  personalty  and 
reinvest  for  their  use  held  to  give  him  no 
estate  subject  to  debts,  until  perhaps  when 
he  shall  have  survived.  Linn  v.  Downing, 
216  111.  64,  74  N.  B.  729. 

Gift  of  Income:  Every  person  who,  by  vir- 
tue of  any  grant,  devise  or  assignment,  is  en- 
titled to  the  actual  possession  of  lands  and 
the  receipts  of  the  rents  and  profits  thereof 
in  law  or  in  equity  shall  be  deemed  to  have 
a  legal  estate  therein,  of  the  same  quality 
and  duration,  and  subject  to  the  same  condi- 
tions, as  his  beneficial  Interest.  Gen.  St. 
1894,  §  4276.  In  re  Poseng's  Estate  [Minn.] 
104  N.  W.  137.  This  statute  refers  only  to 
devises  concerning  which  there  are  no  limit- 
ations, and  does  not  mean  that  every  person 
who  is  by  will  entitled  to  possession  of  land 
and  the  receipts  and  profits  thereof  shall  be 
deemed  to  have  a  legal  estate  therein.  Can- 
not be  invoked  for  the  purpose  of  enlarging 
limitation  Imposed  by  the  devise  Itself.  Id. 
Where  will  gave  husband  rents  and  profits 
of  realty  "during  his  natural  life,"  provided 
that  he  should  pay  taxes.  Insurance,  etc.,  and 
further  provided  that  such  gift  was  an  ex- 
press condition  that  property  should  not  be 
incumbered  in  any  manner  by  him,  held  that 
he  did  not  become  vested  with  legal  estate. 
but  that  Interest  and  profits  thereof  were 
devised  to  him  for  life  only.  Id.  A  devise 
of  the  income  of  lands  is,  in  effect,  a  devise 
of  the  lands.  Devise  of  "the  use,  income, 
and  occupancy"  to  children  and  their  heirs 
forever.  Merrill  v.  American  Baptist  Mit- 
sionary  Union  [N.  H.]  62  A.  647.  Will  gave 
'to  W.,  my  housekeeper,  $500  to  be  in  trust 
of  my  executor  and  put  in  savings  bank,  the 
income  to  be  paid  to  her  yearly,"  and  author- 
ized executor,  if  he  thought  best,  to  buy  a 
house  with  the  principal  for  her  to  occupy 
during  her  life.  There  was  no  residuary 
clause,  and  housekeeper  died  leaving  princi- 
pal unimpaired  and  unconverted  by  executor 
Held  that  on  trust  becoming  fully  executed 
by  her  death,  the  legal  title  to  the  fund  fol- 
lowed the  equitable  one,  and  fund  became  a 
part  of  her  estate.  Hayward  v  Rowe 
[Mass.]    76  N.   E.   286.  -^-ovn  e 

59.  Bequest  to  unincorporated  societv  to 
be  used  by  it  in  such  manner  as  it  may  deem 
most  expedient  for  the  advancement  of  sni- 
itualism  in  a  certain  town,  is  an  absolute 
gift  to  the  society  and  not  a  gift  in  trus* 
Frahck  v.  Lyford,  107  App.  Div.  543  95  N  t' 
S.  433.  Where  an  estateMs  given  to 'a  peiso-i 
generally  or  indefinitely,  with  power  of  dis 
'"'^  .",?"•,  ^"''''  ^'"  carries  the  entire  estate 
and  the  devisee  or  legatee  takes,  not  a  simnle 
power  but  the  property  absolutely.  WeLh 
V.  Gist  [Md.]  61  A.  665;  Pedigo's  Ex'x  v 
Botts  [Ky.l  89  S.  W.  164.  Bu?  whfre  the 
property   is    given   expressly   for   life,   and   a 
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On  the  other  hand  a  trust  may  be  found  without  the  artificial  words  of  one,^"  and 


power  of  disposition  of  the  reversion  is  an-  i 
nexed,  the  first  taker  has  buf  ,a  life  estate 
with  the  superadded  power.  Welsh  v.  Gist 
[Md.]  61  A.  665.  The  express  limitation  for 
life  will  control  the  operation  of  the  power 
and  prevent  it  enlarging  the  estate  into  a 
fee,  and  the  residuum  undisposed  of  by  the 
life  tenant  will  go  to  the  remaindermen. 
Pedigo's  Ex'x  v.  Botts  [Ky.]  89  S.  W.  164. 
Gift  of  realty  and  personalty  held  to  have 
given  widow  life  estate  with  unlimited  pow- 
er of  disposition,  with  remainder,  in  resid- 
xium  undisposed  of  by  her  in  her  lifetime,  to 
children.  Id.  Residuary  clause  "all  the  rest 
of  my  estate  I  give  her  full  control,"  held  to 
give  wife  an  absolute  estate,  and  not  merely 
a  life  estate,  in  the  residue.  Welsh  v.  Gist 
[Md.]   61  A.  665. 

Kffect  of  precatory  -n-ords:  Words  of  de- 
sire, request,  recommendation,  or  confidence, 
addressed  by  testator  to  a  legatee  whom  he 
has  power  to  command,  create  a  trust  in  fa- 
vor of  the  parties  recommended  only  when 
the  intention  to  make  such  desire,  etc.,  im- 
perative upon  the  legatee,  so  that  he  shall 
have  no  option  to  comply  or  to  refuse  to  do 
so,  clearly  appears  from  the  whole  will  and 
the  relation  and  circumstances  of  the  testator 
when  it  was  made,  when  the  subject-matter 
is  certain,  and  when  the  beneficiaries  are 
clearly  designated.  When  these  three  condi- 
tions exist,  a  precatory  trust  may  be  created 
in  favor  of  the  parties  recommended. 
Burnes  v.  Burnes  [C.  C.  A.]  137  F.  781.  The 
test  of  the  first  condition  of  such  a  trust  is 
the  clear  intention  of  testator  to  imperative- 
ly control  the  conduct  of  the  legatee  by  the 
expression  of  the  wish  or  desire,  and  not  to 
give  him  a  discretionary  power  to  comply  or 
refuse  to  comply  with  the  wish  or  sugges- 
tion at  his  option.  Id.  Precatory  or  recom- 
mendatory words  will  create  a  trust  if  they 
are  sufficiently  imperative  to  show  that  it  is 
not  left  discretionary  with  the  party  to  act 
or  not,  and  if  the  subject-matter  of  the  trust 
is  defined  with  sufficient  certainty,  and  if 
the  object  is  also  certainly  defined,  and  the 
mode  in  which  the  trust  is  to  be  executed. 
Civ.  Code  1895.  5  3162.  Glore  v.  Scroggins 
[Ga.]  53  S.  E.  690.  Question  whether  words 
were  meant  merely  by  way  of  advice,  or  were 
intended  as  mandatory  is  one  of  intention 
Central  Trust  Co.  v.  Egleston,  47  Misc.  693,  98 
N.  T.  S.  1055. 

Precatory  words  held  to  create  trust: 
Testator  devised  all  his  property  to  his  chil- 
dren "in  equal  shares,  share  and  share  alike." 
By  a  later  article  he  expressed  a  "desire" 
that  a  certain  son  should  have  use  of  a  fruit 
ranch  for  5  years  at  a  specified  annual  rent- 
al to  be  paid  to  the  other  children  and  "di- 
rected" the  latter  to  execute  to  him  a  lease 
of  the  premises.  Held  that  provision  in  fa- 
vor of  son  was  mandatory  and  not  mere  ex- 
nrpssion  of  a  wish  or  desire.  In  re  Buhr- 
meister's  Estate   [Cal.  App.]    81  P.  762. 

Precatory  Trords  held  not  to  create  tni»t: 
Gift  to  wife  of  all  testator's  property  for 
life  "for  her  to  give  to  our  children  as  they 
arrive  of  age  as  she  may  be  able,  keeping  a 
memorandum  so  as  each  child  may  be  equal,", 
held  not  to  create  trust.  Glore  v.  Scroggins 
[Ga  ]  53  S    B.  690.     Testator  gave  property  in 


trust  to  pay  income  to  his  wife  for  life  ab- 
solutely, "for  her  own  use  and  to  enable  her 
to  support,  educate,  and  maintain  our  chil- 
dren," she  not  to  be  liable  to  account  there- 
for in  any  manner,  the  same  being  given  to 
her  "absolutely  to  use  and  apply  as  she  may 
deem  best  and  proper,"  held  that  testator's 
son  had  no  enforceable  interest  in  income. 
Slater  v.  Slater,  46  Misc.  332,  94  N.  Y.  S.  900. 
"Desire"  that  trustee  advance  certain  sums 
to  wife  held  to  be  meant  as  direction  to  trus- 
tee. Central  Trust  Co.  v.  Egleston,  47  Misc. 
693,  98  N.  T.  S.  1055. _  Testator  gave  property 
to  brothers  "to  be  held  and  disposed  of  by 
them  absolutely  as  their  own  property."  He 
expressed  a  desire  that  they  should  adopt  his 
children  as  their  heirs  so  that  they  would 
share  equally  with  their  own  children  in 
their  estates,  etc.,  and  further  provided  that 
nothing  in  the  will,  and  no  request,  direc- 
tion or  bequest  therein  should  be  construed 
to  create  a  charge  or  Incumbrance  upon  any 
of  the  property  bequeathed  to  such  brothers. 
Held- that  will  did  not  create  trust  in  favor 
of  children,  either  in  estate  of  testator  or  the 
property  of  his  brothers.  Burnes  v.  Burnes 
[C.  C.  A.]  137  F.  781. 

60.  No  particular  form  of  expression  is 
necessary  to  constitute  a  valid  trust,  but  it 
is  suflicient  that,  from  the  language  used,  the 
intention  of  the  testator  is  apparent,  and 
that  the  trust  atempted  to  be  created  is  con- 
sistent with  the  rules  of  law.  In  re  Hey- 
wood's  Estate  [Cal.]  82  P.  755;  Central  Trust 
Co.  V.  Egleston  [N.  T.]  77  N.  E.  989,  rvg.  96 
N.  T.  S.  1117,  47  Misc.  475,  95  N.  T.  S.  945. 

The  character  of  a  trust  may  be  found  in 
the  provisions  of  the  "will  construed  with  ref- 
erence to  the  condition  of  parties.  Bennett 
V.  Bennett,  217  111.  434,  75  N.  B.  339.  Gift  of 
income  only  and  a  trust  may  betoken  a 
spendthrift  trust.  Id.  It  will  not  militate 
against  the  constitution  of  several  trusts 
that  the  capital  of  the  estate  is  to  be  kept  to- 
gether and  administered  as  one  fund  for 
convenience,  if  it  appears  that  the  shares  or 
interests  of  the  beneficiaries  are  made,  or 
clearly  intended  to  be  made,  distinctly  sev- 
eral. Central  Trust  Co.  v.  Egleston  [N.  Y.] 
77  N.  E.  989,  rvg.  96  N.  Y.  S.  1117,  47  Misc. 
475,  95  N.  Y.  S.  945.  Will  held  to  create  a 
single  trust  for  lives  of  testator's  three  sons. 
Id. 

Held  to  create  trust:  Gift  to  executors  "to 
be  distributed  by  them"  but  without  account- 
ability. Minot  V.  Parker  [Mass.]  75  N.  B.  149. 
Bequest  to  executor  in  trust  to  invest  money 
and  pay  it  over  "together  with  the  increase 
thereof"  to  son  or  to  his  wife  and  children 
"at  such  time  or  times  and  in  such  manner" 
as  executor  deems  for  son's  best  interest  lield 
to  create  valid  trust  and  tp  give  trustee  same 
right  to  pay  over  principal  as  income.  In  re 
Wilkin  [N.  Y.]  75  N.  E.  1105,  rvg.  100  App. 
Div.  509,  91  N.  Y.  S.  1118.  Where  testator 
gave  one  a  certain  sum  "to  be  expended  by 
him  as  I  have  instructed  him  during  my  life- 
time," and  also  gave  him  a  certain  other  sum 
"for  his  personal  use,"  held  that  first  gift 
was  intended  to  create  a  trust  for  some  other 
object  than  the  legatee's  personal  use.  and 
being  insuflicient  as  a  trust,  was  Invalid.  In 
re    Keenan,    94    N.    Y.    S.    1C99.     Testator    be- 
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such  words  may,  if  clearly  so  intended,  import  a  power,"  and  will  be  so  construed 
if  there  is  a  provision  for  the  disposal  of  the  unconsumed  portion.'-  A  gift  sub- 
ject to  a  surviTing  husband's  "legal  rights"  gives  him  no  title  to  personalty  as  against 
the  executor."' 

Estates  or  interests  created."* — ^Words  of  inheritance  are  not  necessary  to  car- 
ry a  fee,  but  any  words  .suffice  which  carry  that  intent.'*    So,  too,  no  particular 


queathed  to  wife  and  son  the  use  of  certain 
sums  for  life,  directed  liis  executors  to  pay 
such  sums  to  a  certain  bank,  and  the  bank 
to  pay  the  Income  and  principal  to  legatees 
according  to  the  terms  of  the  will.  Held  to 
create  a  valid  express  trust  in  personalty. 
In  re  McKay,  143  F'.  671.  Gift  to  son  to  lease 
realty  and  invest  personalty  and  to  receive 
rents,  income,  etc.,  thereof,  and,  after  paying 
taxes,  expenses,  etc.,  to  apply  residue  to 
support  of  "Wife,  unmarried  daughters,  and 
minor  children  of  testator,  until  minor 
daughters  became  of  age,  and  then  to  dis- 
tribute estate  in  specified  manner,  held  to 
create  an  express  trust  under  N.  Y.  real  prop- 
erty law,  5  76,  subd.  3  (Laws  1896,  p.  571,  c. 
547)  of  which  wife  and  children  were  the 
beneficiaries.     In  re  L'Hommedieu,  138  F'.  606. 

Held  not  to  create  trust:  Testator  devised 
property  to  trustees  to  Invest,  and  directed 
them  to  divide  income  into  five  parts,  one 
part  to  be  paid  to  his  wife  and  one  to  each 
of  his  children,  and  that  at  the  death  of  each 
his  share  was  to  "go  to,"  or  "be  distributed" 
or  "transferred"  or  "paid"  to  certain  persons 
on  certain  contingencies.  Held  that  will 
showed  Intention  to  make  direct  devises  to 
remaindermen,  and  did  not  create  an  invalid 
trust  to  convey  to  beneficiaries.  In  re  Dun- 
phy's  Estate,  147  Cal.  95,  81  P.  315.  Where 
no  beneficiary  was  *  named  held  that  trust 
could  not  be  supported  as  for  implied  bene- 
fit of  testator's  sole  heir,  such  an  intention 
being  in  no  way  suggested  by  anything  in 
the  will.  Filkins  v.  Severn,  127  Iowa,  738, 
104  N.  W.  346.  One  gift  to  a  person  held  ab- 
solute from  the  fact  that  it  lacked  qualifying 
"words  there  being  another  gift  to  him  in 
trust.  Thissell  v.  Schillinger,  186  Mass.  180, 
71  N.  E.  300.  To  constitute  a  testamentary 
trustee  it  is  necessary  that  some  express 
trust  be  created  by  the  will.  Kellogg  v.  Bur- 
dick,  96  N.  T.  S.  965.  Provision  appointing 
certain  persons  "to  be  guardians  of  the  per- 
sons" of  minor  children,  and  certain  others 
"to  be  joint  guardians  of  the  estates"  of  such 
children  to  receive,  hold,  and  pay  out  all 
funds  belonging  to  them,  held  not  to  create 
trust  so  as  to  make  latter  guardians  trustees. 
Id. 

For  cases  In  regard  to  creation  of  resulting 
trusts  by  oral  agreements  between  devisee 
and  testator  at  time  of  making  will,  see 
Trusts,  6  C.  L.  1727. 

61.  Gift  to  widow  of  the  "use  and  im- 
provement" of  realty  for  life,  with  further 
provision  that,  if  use  and  improvement 
should  not  be  sufficient  for  her  support  and 
maintenance,  she  might  sell  so  much  of  the 
realty  as  might  be  necessary  for  that  pur- 
pose, held  to  give  her  life  estate  with  lim- 
ited power  of  sale.  Bartlett  v.  Buckland 
[Conn.]   63  A.  350. 

62.  "All  my  estate,  after  paying  debts, 
costs  of  administration,  legacies,  and  be- 
quests I  give  and  bequeath  and  the  free  and 


liberal  use  thereof  to  my  wife  for  and  dur- 
ing her  life  and  whatever  remains  at  her 
death"  over,  construed  to  vest  in  the  wife  a 
right  to  the  possession  of  the  property  and 
to  control  the  same  during  her  lifetime  with 
full  power  of  disposition  at  her  discretion. 
Teel  v.  Mills,  117  111.  App.  97.  No  additional 
power  of  disposal  given  to  the  devisee  of  a 
life  estate,  which  evidently  contemplates  the 
possibility  of  a  portion  of  the  property  re- 
maining undisposed  of  and  therefore  subject 
to  the  devise  of  the  remainder  after  the  ter- 
mination of  the  life  estate,  will  convert  the 
devise  of  a  life  estate  into  a  fee  simple. 
Steiff  v.  Seibert  [Iowa]  105  N.  W.  328. 
Where  a  life  estate  is  given  and  the  provi- 
sions as  to  an  added  power  of  disposal,  no 
matter  how  broad,  contemplate  a  possibility 
that  a  portion  of  the  property  may  remain 
undisposed  of  under  the  power,  the  provision 
as  to  a  remainder  in  such  portion  as  may  be 
undisposed  of  at  the  termination  of  the  life 
estate  is  effective,  and  vests  such  remainder 
in  the  devisees  named.  Id.  Devise  to  widow 
"during  her  lifetime"  with  an  absolute  power 
of  disposal,  with  further  provision  that,  in 
case  any  of  the  property  remained  after  her 
death  undisposed  of  by  her,  it  should  go  to 
children,  held  to  give  widow  a  life  estate 
only,  with  a  vested  remainder  in  children  in 
so  much  of  the  property  as  she  did  not  dis- 
pose of.  Id.  Gift  of  all  testator's  property 
to  his  wife  "for  her  exclusive  use  and  benefit 
during  her  life  and  after  her  death  and  fu- 
neral expenses  are  paid  what  remains  to  be 
equally  divided  between  my  children,"  held 
to  give  wife  life  estate  only,  even  if  she  had 
implied  power  of  sale.  Haviland  v.  Haviland 
[Iowa]  105  N.  W.  354. 

63.  His  rights  are  purely  equitable  and 
not  legal  rights  in  wife's  estate.  In  re  Fol- 
well's  Estate    [N.  J.   Err.   &  App.]    62  A    414 

64.  See  4  C.  L.  1912. 

65.  A  devise  to  one  without  the  use  of  the 
words  "heirs  and  assigns"  gives  him  a  fee 
simple  estate  of  inheritance,  unless  the  will 
reduces  the  estate  to  one  less  than  a  fee  by 
express  words,  or  by  construction  or  opera- 
tion of  law.  Hill  V.  Gianelli  [111.]  77  N  B  458- 
Boehm  v.  Baldwin  [111.]  77  N.  E.  454.  Under 
Act  Aug.  27,  1784,  3  Gen.  St.  p.  3763,  a  devise 
which  omits  the  words  "heirs  and  assigns" 
or  heirs  and  assigns  forever"  must  be  con- 
strued as  passing  an  estate  in  fee,  unless 
there  are  expressions  in  the  will  whereby  it 
appears  that  the  devise  was  Intended  to  con- 
vey only  an  estate  for  life  "and"  no  further 
f,!  /  1  "^'^®  °*  ""^  devised  premises  after 
the  death  of  the  devisee.  Morris  v  Le  Bel 
[N.  J.  Eq.]  63  A  501.  Though  the  two  classes 
of  excepted  cases  are  connected  by  "and  " 
held  that  the  plain  intent  requires  that  word 
to  be  read  as  "or,"  and  the  statutory  con- 
struction cannot  be  made  either  if  the  will 
shows  an  intention  to  convey  only  a  life  es- 
tate, or  if  there  Is  no  devise  over  after  the 
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Avords  are  necessary  to  constitute  a  life  estate.'"    An  express  limitation  to  life  can- 
not be  enlarged  into  a  fee  by  words  of  doubtful  meaning."'    A  devise  or  bequest 


death  of  the  first  devisee.  Id.  Devise  of 
land  to  one  on  condition  that  he  shall  not 
incumber  it,  nor  have  the  power  to  sell  it, 
but  shall  have  the  power  to  devise  it  by  last 
will,  held  to  show  an  intent  to  create  life 
estate  only.  Id.  TJnder  Act  April  8,  1833,  § 
9  (P.  L.  250,  Purd.  2103),  the  whole  estate 
passes  notwithstanding  omission  of  words 
of  inheritance,  in  the  absence  of  evidence  of 
a  contrary  intention.  In  re  Brooke's  Estate 
£Pa.]  63  A.  411.  Devise  in  remainder  to 
daughter  held  to  pass  fee.  Id.  Devise  to 
son  "and  his  heirs  after  him,"  held  to  give 
him  fee.  Nesbit  v.  Skelding  [Pa.]  62  A.  1062. 
Provision  in  codicil  giving  wife  a  certain 
sum  in  lieu  of  a  larger  one  given  her  by  the 
will,  to  be  set  apart  to  her  as  provided  in  the 
will  held  to  give  her  a  fee,  the  gift  being 
■without  qualification  except  as  to  the  manner 
of  selecting  it.  Hartring's  Ex'x  v.  Milward's 
Bx'r  [Ky.]  90  S.  W.  260.  Testatrix  devised 
all  her  estate  to  two  grandchildren  equally 
to  be  their  estate,  not  subject  to  the  control 
of  their  husbands,  and  in  case  of  the  death 
of  either  her  share  to  go  to  the  survivor,  and 
upon  the  death  of  the  survivor  without  de- 
scendants the  estate  to  go  to  others.  Held 
that  grandchildren  took  the  property  in  fee 
with  power  to  dispose  of  it  as  they  saw  fit, 
and  there  was  a  devise  over  of  only  so  much 
as  might  be  left  In  the  hands  of  the  sur- 
vivor upon  the  death  of  both  of  them  without 
issue.  Irvine  v.  Putnam  [Ky.]  89  S.  W.  520. 
The  rule  Is  different  where  a  life  estate  only, 
without  power  of  disposition,  is  given  to  the 
first  taker.  Id.  The  presumption  against 
Intestacy,  when  applicable,  may  be  relied  on 
to  support  a  contention  that  a  gift  asserted 
to  be  only  one  for  life  is  In  reality  absolute, 
especially  where  there  is  no  limitation  over, 
and  where  the  alleged  intestacy  would  occur 
in  the  residuary  clause.  Welsh  v.  Gist  [Md.] 
61  A.  665.  Testator  gave  certain  land  to  his 
son  "and  his  children  provided  he  should 
have  children  by  his  wife,"  and  then  pro- 
vided that  if  he  and  his  wife  should  have  no 
children,  and  he  should  die  before  his  wife 
she  should  be  entitled  to  one-third  of  the 
proceeds  of  the  land  so  long  as  she  remained 
his  widow.  He  also  stated  at  the  end  of  the 
will  that  he  had  disposed  of  all  his  property 
so  far  as  known  to  him,  but  there  was  no 
limitation  over  on  failure  of  son  to  have  is- 
sue. Held  that  son  took  fee  though  he  had 
no  issue.  Boehm  v.  Baldwin  [111.]  77  N.  E. 
454.  Residuary  clause  "all  the  rest  of  my 
estate. I  give  her  full  control,"  held  to  give 
wife  an  absolute  estate.  Welsh  v.  Gist  [Md.] 
61  A.  665. 

06.  Held  life  estates!  Gift  of  property  to 
widow  "to  be  hers  her  natural  life  or  widow- 
hood," for  the  support  of  herself  and  chil- 
dren, the  remainder  to  be  distributed  in  a 
specified  manner  at  her  death  or  marriage. 
Walters  v.  Bristow  [Ark.]  91  S.  W.  305.  Tes- 
tator devised  realty  to  wife  for  life,  provided 
she  did  not  remarry,  and  on  her  death  or  re- 
marriage to  all  of  his  children  then  alive  as 
tenants  in  common  and  in  case  of  their  death 
without  issue  then  to  testator's  brothers  and 
sisters.     Widow  did  not  remarry  and  children 
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survived  her.  Held  that  realty  being  com- 
munity property,  half  of  it  went  to  wife  In 
fee,  and  she  took  a  life  estate  in  the  other 
half,  with  remainder  to  surviving  children. 
Pryor  v.  Winter,  147  Cal.  554,  82  P.  202.  Gift 
of  property  to  wife  "during  her  lifetime  or 
widowhood,  for  her  to  give  to  our  children 
as  they  arrive  of  age  as  she  may  be  able, 
keeping  a  memorandum  so  as  each  child  may 
be  equal,"  held  to  give  wife  an  estate  for 
life  or  widowhood,  with  remainder  to  chil- 
dren. Glore  v.  Snroggins  [Ga.]  53  S.  E.  690. 
"During  her  natural  life"  gives  life  estate, 
and  power  of  sale  added  in  order  if  necessary 
to  pay  debts  does  not  enlarge  it.  Nelson  v. 
Nelson  [Ind.  App.]  75  N.  E.  679.  "Use  and 
occupancy  during  life."  Taylor  v.  Stephens 
[Ind.]  74  N.  B.  980.  Bequest  of  personalty  to 
widow  "to  have  to  hold  by  her  during  her 
life,  and  at  her  death  the  same  or  whatever 
remains  to  be  divided  between  my  children," 
held  to  give  her  a  life  estate  only,  with  an 
unlimited  power  of  disposition  added  as  a 
separate  gift,  and  if  she  failed  to  exercise 
such  power,  the  remainder  passed  to  the  chil- 
dren at  her  death.  Webb  v.  Webb  [Iowa]  104 
N.  W.  438.  Devise  with  power  to  sell  and 
reinvest  proceeds  and  use  income  "so  long  as 
she  remains  unmarried."  Harlow  v.  Bailey 
[Mass.]  75  N.  E.  259.  Testator  devised  to 
wife  his  "homestead  consisting  of  30  acres 
on  the  southeast  corner  of  section  5."  By 
a  subsequent  clause  he  devised  to  his  son 
all  his  lands  in  sections  2  and  4,  "reserving 
the  right  of  my  widow  to  occupy  the  home- 
stead during  her  natural  life."  'Testator  had 
a.  homestead  on  section  2,  but  none  and  no 
30  acres  on  section  5.  Held  that  his  inten- 
tion was  to  give  widow^  life  estate  in  home- 
stead, with  remainder  in  fee  to  son.  Thorn 
V.  Scofield  [Mich.]  13  Det.  Leg.  N.  37,  107  N. 
W.  100.  Son  held  not  to  have  done  anything 
inconsistent  with  his  right  to  claim  fee.  Id. 
Devise  to  one  on  condition  that  he  shall  not 
incumber  it  or  sell  it,  but  giving  him  power 
to  dispose  of  it  by  will.  Morris  v.  Le  Bel 
[N.  J.  Eq  ]  63  A.  501.  Provision  that  three 
unmarried  daughters,  the  survivors  and  the 
survivor  of  them,  should  have  the  use  of 
property  until  they  married  held  to  have 
given  tliem  an  estate  for  life,  subject  to  de- 
teat  in  case  of  their  marriage.  Graham  v. 
Graham,  48  Misc.  4,  97  N.  T.  S.  779.  Testator 
gave  property  to  trustee,  who  was  to  convey 
it  to  son  on  his  arrival  at  the  age  of  25  "to 
be  held  by  him  as  follows,"  and  then  pro- 
vided that  if  son  died  before  testator  or  after 
him  without  leaving  lawful  issue  property 
was  to  go  to  nieces  and  nephews.  He  fur- 
ther provided  that  in  case  son  died  before 
reaching  age  of  25  without  issue,  property 
was  to  go  to  same  nieces  and  nephews.  Son 
reached  age  of  25.  Held  that  he  took  a  life 
interest  in  the  property  with  remainder  over 
to  his  issue  and  with  limitation  over  by  way 
of  executory  devise  in  case  ho  died  without 
Issue.     Webel  v.  Kelly,  97  N.  T.   S.  lOOD. 

67.  Thus  disinheriting  the  heir  at  law. 
Adams  v.  Massey  [N.  T.]  76  N.  B.  916.  Gift 
of  realty  and  personalty  to  wife  for  life,  held 
not  converted  into  fee  by  subsequent  clause 
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over,  though  in  terms  made  upon  the  marriage  of  the  donee  of  the  preceding  estate, 
is  limited  on  a  life  estate  and  is  to  be  extended  by  implication  so  as  to  take  effect 
on  the  determination  of  that  estate  b}'  death.'*  Technical  words,  when  used,  will 
be  given  their  technical  meaning  if  no  contrary  intent  be  apparent."' 

It  is  the  general  policy  of  the  law  to  adopt  such  a  construction  as  will  give  a 
fee,^"  or  the  largest  possible  estate,''^  in  the  first  taker,  so  as  not  to  tie  up  prop- 


giving  her  "any  other  property  not  herein 
otherwise  disposed  of  that  may  be  in  my  pos- 
session at  the  time  of  my  decease,"  to  liqui- 
date his  debts,  the  balance,  if  any,  to  be  at 
her  sole  disposal,  where  only  small  provision 
w^as  made  for  testator's  invalid  daughter. 
Id. 

68.  Trenton  Trust  &  Safe  Deposit  Co.  v. 
Armstrong  [N.  J.  Bq.]  62  A.  456.  Will  pro- 
viding that,  on  death  of  "wido'w,  estate  should 
go  to  three  unmarried  daughters  "so  long  as 
they  remain  unmarried"  and  "in  case  they 
all  marrying,"  then  over,  held  to  create  an 
estate  for  life  In  daughters,  subject  to  an 
earlier  termination  on  the  marriage  of  all  of 
them,  with  remainders  which  vested  on  tes- 
tator's death,  and  took  effect  in  possession  on 
determination  of  preceding  estate,  either  by 
death  or  marriage  of  daughters.     Id. 

69.  Estate*  tallt  Devise  in  trust  for  use 
of  daughter  "and  the  heirs  of  her  body"  held 
to  give  her  an  estate  tail,  converted  into  a 
fee  by  the  statute.  Watklns  v.  Pfelfter  [Ky.] 
92  S.  "W.  562.  Fact  that  will  further  provided 
that  in  case  she  died  without  "children" 
estate  should  go  to  others  held  to  show  that 
■words  "heirs  of  her  body"  "wpre  not  intended 
as  words  of  limitation,  the  word  "children" 
being  used  in  sense  of  "issue,"  or  "heirs  of 
the  body."  Id.  A  limitation  over  to  take 
effect  on  the  failure  of  issue  within  a  given 
time,  will  not  give  rise  to  an  estate  tall  by 
Implication  in  the  first  taker.  Beckley  v. 
Riegert,  212  Pa.  91,   61  A.  641. 

Rnle  In  Shelley's  Casei  Where  an  estate 
of  freehold  is  given  to  one  and  in  the  same 
gift  of  conveyance  an  estate  Is  limited  either 
mediately  or  immediately  to  his  heirs,  either 
In  fee  or  in  tail,  the  word  "heirs"  is  a  word 
of  limitation  of  the  estate  and  not  of  pur- 
chase, and  the  first  taker  is  entitled  to  the 
estate  or  interest  imported  by  the  limitation. 
Johnson  v.  Buck  [111.]  77  N.  E.  163.  Devise 
to  one  "for  life,  and  after  his  decease  to  his 
heirs  (lawful)  forever,"  gives  first  taker  a 
fee  simple  under  the  rule.  Pitchford  v. 
Limer,  139  N.  C.  13,  51  S.  E.  789.  Gift  of  per- 
sonalty in  trust  for  one  to  be  paid  at  age  40 
or  on  his  dying  before  "it  shall  go  to  his 
heirs,"  held  not  within  rule.  Bennett  v,  Ben- 
nett, 217  111.  434,  75  N.  E.  339.  Gift  over  to 
"heirs"  of  personalty  held  not  within  rule 
where  no  present  legal  estate  given  ances- 
tor. Id.  Where  will  gave  estate  to  testa- 
tor's daughters  and  his  grandson  "and  their 
heirs,  share  and  share  alike,"  held  that  the 
gift  to  the  grandson  was  not  within  the  rule, 
so  as  to  render  void  a  subsequent  provision 
that  his  share  should  be  held  in  trust  and  a 
limitation  over  by  way  of  executory  devise, 
since  will  did  not  purport  to  limit  a  remain- 
der to  his  heirs,  but  conferred  the  estate  im- 
mediately upon  him.  Johnson  v.  Buck  [111.] 
77  N.  B.  163.  If  remaindermen  take  as  pur- 
chasers under  the  testator,  the  particular 
estate  is  limited  by  the  literal  words  of  the 


will  and  the  rule  has  no  application,  but  if 
the  remaindermen  take  as  heirs  to  the  donee 
of  the  particular  estate,  the  first  donee  takes 
the  fee,  whatever  words  may  be  used  to  de- 
scribe the  estate  given  to  liim.  In  re  Bel- 
cher's Estate  [Pa.]  61  A.  252.  Rule  does  not 
apply  where  testator  gives  life  estates  in 
severalty  with  no  limitation  over  in  fee  to 
the  heirs  of  any  one  of  them,  but  with  a  con- 
tingent remainder  in  fee  to  such  issue  of  the 
life  tenants  collectively  as  shall  be  living  at 
the  death  of  the  last  life  tenant.  Id.  Rule 
does  not  apply  where  one  of  the  estates 
sought  to  be  carried  out  is  equitable  and  the 
other  is  legal.  Slater  v.  Rudderforth,  25  App. 
D.  C.  497.  Devise  in  trust  until  beneficiary 
reaches  age  of  16,  when  she  is  to  have,  hold, 
and  enjoy  property,  and  to  take  rents  and 
profits  for  life,  with  remainder  in  fee  to  her 
lawful  Issue,  held  to  give  her  life  estate  only. 
Id.  Such  a  trust  for  a  married  woman  is 
active  and  not  passive,  and  hence  she  does 
not  take  legal  title.  Id.  Does  not  apply 
where  trust  is  created  for  benefit  of  life  ten- 
ant and  legal  title  is  given  to  heirs  in  re- 
mainder. In  re  West's  Estate  [Pa.]  63  A. 
407. 

In  Illinois  the  rule  is  one  of  property,  a'nd 
where  it  applies  the  expressed  intention  of 
the  testator  to  the  contrary  can  have  no 
effect.  Rissman  v.  Wierth  [111.]  77  N.  E.  108. 
Will  gave  residue  of  estate  to  wife  "to  hold 
and  to  have  to  her,  my  said  wife,  and  to  her 
heirs  and  assigns  forever,"  but  provided  that 
if  she  remarried  half  of  the  estate  should  be 
sold  and  divided  among  named  legatees  It 
was  further  provided  that  if  wife  should  re- 
main widow  she  was  to  have  whole  estate 
for  her  own  support  until  her  death  and 
after  her  death  the  residue  was  to  go  to  the' 
same  legatees.  Held  that  the  widow  took 
the  fee,  and  that  on  her  death  the  property 
passed  to  her  heirs.  Rissman  v.  Wierth  nil  1 
77  N.   E.   108.  vvieiun  LUl.J 

70.  Particularly  in  view  of  Rev  St  1903 
c.  30,  j  13,  providing  that  every  estate  in 
lands  devised  shall  be  deemed  a  fee  simple 
estate  of  inheritance,  if  a  less  estate  be  not 
limited  by  express  words,  or  do  not  appear 
to  have  been  devised  by  construction  or  oper- 
mM  7?ya'78^""''^*"""'^'    ^-    S'^^^l'^dge 

71.  Illinois  statute  gives  largest  possible 
estate.  Boehm  v.  Baldwin  [111.]  77  N  B  454 
'Testator  gave  land  to  his  son  "and  his  chil- 
dren provided  he  should  have  children  by  his 
wife  and  then  provided  that  If  son  and  his 
wife  should  have  no  children  and  he  should 
die  before  his  wife  she  should  have  one-third 
of  the  proceeds  of  the  land  so  long  as  she  re 
malned  unmarried.  There  was  no  limitation 
over  on  failure  of  issue.  Held  that  son  took 
life  estate  though  he  had  no  children  id 
Rule  In  Wild's  case  under  which  son  would 
have   taken  an  estate  tall,   since   he   had   no 
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erty  and  suspend  the  power  of  alienation."  Provisions  wliich  standing  alone  would 
pass  an  absolute  estate  may  be  so  restricted  and  limited  by  subsequent  clauses  as  to 
pass  a  life  estate  only,  or  to  impose  conditions  by  wliich  the  estate  may  be  entirely 
defeated  upon  certain  contingencies,"'  provided  the  intent  to  do  so  appears  in  as 
clear  and  unmistakable  language  as  that  which  expresses  the  absolute  gift." 

Where  the  will  creates  a  fee  simple  with  absolute  power  of  disposition,  a  re- 
mainder over,'"  or  a  condition  in  restraint  of  alienation,  is  void  for  repugnancy," 


children    at    testator's    death,    held    Inappli- 
cable as  being  in  conflict  with   statute.     Id. 

72.  A  restriction  of  alienation  on  the 
grant  of  a  fee,  being  against  the  general  rule 
of  law,  niust.be  strictly  construed.  Devise 
of  realty  to  daughter  with  provision  that  no 
part  thereof  should  be  sold  until  latter's 
death,  but  that  it  should  be  rented,  etc,  held 
not  a  restriction  on  the  daughter's  right  to 
sell,  but  only  a  direction  to  the  executors. 
Sanders  v.  Mamolen  [Pa.]  62  A.  981.  Testa- 
trix devised  part  of  her  realty  to  her  daugh- 
ter with  provision  that  no  part  thereof 
should  be  sold  until  after  daughter's  death, 
but  that  it  was  to  be  leased  and  the  rents 
divided  between  her  and  another  beneficiary. 
By  codicil  she  provided  that,  If  it  should  be- 
come necessary  to  sell  realty  prior  to  or 
after  her  death,  daughter  should  be  entitled 
to  her  portion  annually  until  death  of  her 
husband,  after  which  she  was  to  receive  the 
full  amount  of  her  share.  Held  that  will 
was  not  Intended  to  restrict  daughter's  pow- 
er to  sell,  and  that  codicil  gave  power  of  sale 
with  absolute  right  In  daughter,  after  her 
husband's  death,  to  receive  the  proceeds.     Id. 

73.  Wheeler  v.  Long  [Iowa]  lOB  N.  W.  161. 
A  devise  of  the  fee  may  be  restricted  by  sub- 
sequent words  In  the  will  and  changed  to  an 
estate  for  life.  Hill  v.  Glanelli  [111.]  77  N.  E. 
4SS. 

lUustratlonai  Devise  of  realty  to  one  pro- 
vided that  after  his  death  it  should  revert 
to  testatrix's  heirs  at  law,  held  to  give  first 
taker  a  life  estate  with  remainder  in  fee  to 
testatrix's  heirs.  Hill  v.  Glanelli  [111.]  77  N. 
E.  458.  Testatrix  gave  her  entire  estate  to 
her  daughter  in  general  terms,  but  by  sub- 
sequent paragraphs  provided  that  If  she 
should  die  before  reaching  the  age  of  18  the 
property  should  go  to  others,  and  that  if  she 
married  before  reaching  that  age,  she  should 
become  entitled  to  "full  control"  of  such 
property.  Held  that  added  clauses  did  not 
cut  down  fee  to  life  estate,  but  merely  pre- 
scribed valid  condition  that  until  devisee  ar- 
rived at  such  age  or  sooner  married  her  es- 
tate was  determinable  by  her  death.  Wheel- 
er V.  Long  [Iowa]  105  N.  W.  161.  The  clearly 
expressed  intention  of  testator  to  create  an 
absolute  estate  determinable  by  death  of  the 
devisee  until  she  arrives  at  a  certain  age  or 
marries,    will    be    enforced.     Id. 

74.  Mull  V.  Masten,  98  N.  Y.  S.  746;  Illens- 
worth  V.  Illensworth,  109  App.  Div.  399,  97 
N.  T.  S.  44.  An  estate  conveyed  or  interest 
created  In  one  clause  of  the  will  cannot  be 
cut  down  or  taken  away  by  raising  a  doubt 
from  other  clauses,  but  only  by  express 
words  or  by  clear  and  undoubted  implica- 
tion. Montgomery  v.  Brown,  25  App.  D.  C. 
490;  Pitts  V.  Milton  [Mass.]  77  N.  E.  1028. 
Intention  to  cut  it  down  must  clearly  appear. 
Richards    v.    Bentz,    212    Pa.    93,    61    A    613; 


Hogg's  Estate,  27  Pa.  Super.  Ct.  428;  MoDan- 
iels,  V.  Hays,  6  Ohio  C.  C.  [N.  S.]  257;  Straw- 
bridge  V.  Strawbridge  [111.]  77  N.  B.  78. 

Id^state  held  cut  dovrn  by  subsequent  pro- 
visions: Absolute  gift  held  cut  down  to 
beneficial  interest  for  life,  in  so  far  as  per- 
sonalty was  concerned,  by  subsequent  direc- 
tion that  property  was  to  be  invested  by 
executors  for  benefit  of  brother  during  his 
life  and  his  wife  and  issue  after  his  death. 
Illensworth  v.  Illensworth,  110  App.  Div. 
399,   97  N.  T.   S.    44. 

Sstate  held  not  cut  down:  Will  gava 
realty  to  wife  for  life,  with  power  to  mort- 
gage under  certain  circumstances,  and  by 
the  next  paragraph,  without  any  limitation 
or  qualifying  clause,  bequeathed  to  her  his 
life  insurance  and  all  other  property  not 
otherwise  disposed  of.  Two  specific  legacies 
were  then  given,  after  which  it  was  provided 
that  at  the  death  of  the  widow  all  testator's 
property,  real,  personal,  and  mixed,  should 
revert  to  brother  and  his  heirs  forever. 
Held  that  widow  took  life  insurance  abso- 
lutely. Montgomery  v.  Brown,  25  App.  D.  C. 
490.  Where  will  gave  estate  to  wife  "for  the 
purpose  of  maintaining  herself  and  our  chil- 
dren, to  her  and  her  heirs  forever,"  held  that 
wife  took  a  fee,  and  that  no  trust  was  cre- 
ated in  favor  of  the  children.  Pitts  v.  Mil- 
ton [Mass.]  77  N.  B.  1028.  Testator  gave  res- 
idue to  son,  his  heirs  and  assigns,  "except  that 
in  the  event  of  his  death  without  heirs  by  his 
present  wife"  she  was  to  have  use  of  it  for 
life  or  so  long  as  she  remained  his  ■widow, 
and  on  her  death  or  remarriage  property  was 
to  go  to  others.  Son's  wife  predeceased  him 
and  they  never  had  any  children.  Held  that 
son  took  a  fee.  Null  v.  Masten,  98  N.  T.  S. 
746. 

75.  Steiff  V.  Selbert  [Iowa]  105  N.  W.  328. 
A  fee  simple  given  in  the  first  portion  of  a 
devise,  with  absolute  power  of  disposition, 
cannot  be  limited  or  cut  down  by  subsequent 
clauses  and  provisions  of  the  will.  Carson  v. 
Carson  [Tenn.]  88  S.  W.  175.  Devise  over  if 
property  is  not  disposed  of  is  void.  Irvine 
V.  Putnam  [Ky.]  89  S.  W.  520.  Where  abso- 
lute power  of  disposal  is  given  in  express  and 
unequivocal  terms,  or  clearly  and  unmistak- 
ably implied  to  the  first  taker.  Montgomery 
v.  Brown,  25  App.  D.  C.  490.  It  the  first  dev- 
isee has  the  absolute  right  to  dispose  of  the 
property  in  his  own  unlimited  discretion,  and 
not  a  mere  power  of  appointment  among  Cer- 
tain specified  persons  or  classes.  Newlin  v. 
Phillips  [Del.]  60  A.  1068.  The  power  of  dis- 
position which  will  defeat  an  executory  de- 
vise must,  however,  be  a  power  given  by  the 
will  itself,  and  not  one  attaching  as  a  legal 
incident  to  the  estate  given  by  the  will. 
Carson  v.  Carson  [Tenn.]  88  S.  W.  175.  An 
absolute  devise  followed  by  the  provision 
"and  at  his  death  I  direct  that  after  his  fu- 
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but  a  provision  creating  a  trust  for  its  management  and  control  for  a  limited 
period/''  or  a  limitation  over  by  way  of  an  executory  devise  upon  the  happening 
of  a  specified  contingency,  is  valid.^'  A  devise  with  a  gift  over  on  certain  con- 
tingencies is  frequently  held  to  give  a  defeasible  fee  to  the  first  taker.^' 


neral  expenses  and  Just  debts  are  paid  the 
remainder  of  said  tract  to  go,"  to  otiiers,  held 
not  to  give  such  an  absolute  power  of  dis- 
position as  to  defeat  the  devise  over,  but 
devisee  took  only  a  life  estate.  Id.  If  upon 
consideration  of  the  whole  will,  it  appears 
that  it  was  not  the  intention  of  the  testator 
to  give  the  first  taker  such  a  right,  such  a 
construction  will,  if  possible,  be  adopted  as 
will  harmonize  the  apparently  repugnant 
provisions,  and  for  this  purpose  the  court 
may  restrict  or  decrease  the  prior  devise  if 
necessary.  Newlin  v.  Phillips  [Del.]  60  A. 
1068.  Will  held  not  to  give  wife  a  fee  in  the 
realty  or  the  absolute  ownership  of  the  per- 
sonalty, though  the  language  used  In  the 
first  paragraph  was  sufiiciently  broad  to  do 
so,  there  being  no  express  power  of  disposal 
and  the  implied  one  being  limited  to  what 
might  be  necessary  upon  emergency,  and 
that  the  limitations  over  on  the  wife's  death 
"were  valid.  Id.  "Where  testatrix  gave  all 
her  residuary  estate  absolutely  to  her  infant 
daughter,  provided,  however,  that  if  she 
should  "die  before  attaining  the  age  of  21 
years,  or  without  disposing  of  the  same  or 
all  of  it,  or  without  having  made  a  last  will" 
then  over,  held  that  power  of  disposal  would 
not  avoid  gift  over  if  first  contingency,  viz., 
death  of  the  infant  during  minority,  should 
happen,  there  being  an  intent  disclosed,  when 
taking  Into  consideration  the  Infant's  in- 
ability to  make  a  will  or  dispose  of  her  prop- 
erty during  minority,  to  make  only  the  first 
contingency  applicable  to  period  of  minority, 
and  the  others  to  infant's  life  after  coming 
of  age.  In  re  PoUey's  Estate  [N.  J.  Prerog.] 
62  A.  553.  Word  "or"  cannot  be  construed 
to  mean  "and"  so  as  to  make  the  contingen- 
cies coterminous.  Id.  Provision  giving 
trustees  of  two  minor  legatees  power  to  dis- 
pose of  the  realty  only  in  case  "it  is  abso- 
lutely necessary  or  unquestionably  advis- 
able," held  not  to  nullify  executory  devise 
to  survivor  of  the  minors  dependent  on  the 
death  of  the  other  before  majority  on 
ground  of  repugnancy.  O'Day  v.  O'Day 
[Mo.]  91  S.  W.  921.  Where  power  of  dis- 
posal Is  conditioned,  as  for  the  support  of 
the  first  taker,  it  will  not  enlarge  his  estate, 
given  in  general  terms,  into  a  fee,  or  render 
limitation  over  of  what  remains  Invalid. 
Newlin  v.   Phillips   [Del.]   60  A.   1068. 

Provisions  void  for  repugnancy:  Devise  to 
children  and  their  heirs  forever,  with  devise 
over  "should  my  heirs  and  their  heirs  cease 
to  exist,  and  the  time  ever  come  when  there 
was  no  lineal  descendant,"  held  void  as  an 
attempt  to  create  a  conditional  fee  or  an  es- 
tate in  fee  tail,  so  that  children  took  an  ab- 
solute fee.  Merrill  v.  American  Baptist  Mis- 
sionary Union  [N.  H.]  62  A.  647.  Gift  of 
money  for  life,  remainder  over  of  "what  may 
be  left,"  is  absolute  gift,  remainder  over  be- 
ing void.  Martin  v.  Foskett  [Mass.]  75  N.  E. 
709.  Where  will  gave  property  to  wife  "to 
be  hers  absolutely,"  further  provision  "that 
If  at  her  death  any  of  the  said  property  be 
Btlll  hers,  then  the  residue  still  hers  shall  go 


to  my,  not  her,  nearest  heirs."  Moran  v. 
Moran  [Mich.]  12  Det.  Leg.  N.  1010,  106  N.  W. 
206.      , 

76.  The  rule  that  where  an  estate  has 
vested  a  condition  In  general  restraint  of 
alienation,  or  entirely  repugnant  to  its  na- 
ture, will  be  declared  void,  has  no  applica- 
tion where  the  condition  in  restraint  of  alien- 
ation Is  a  condition  precedent.  Pitchford  v. 
Limer,  139  N.  C.  13,  51  S.  E.  789. 

77.  Will  gave  fee  to  grandson  with  provi- 
sion that  it  should  vest  in  testator's  three 
daughters  or  the  survivor  or  survivors  of 
them  In  trust  for  him  until  he  reached  the 
age  of  25.  Held  that  trust  was  valid,  the  fee 
vested  in  the  grandson  not  being  cut  down 
or  limited  except  so  far  as  necessary  to  the 
creation  of  the  trust  for  its  management  and 
control  for  a  limited  period.  Johnson  v. 
Buck   [111.]  77  N.  B.  163. 

78.  Where,  after  an  absolute  gift  In  fee, 
there  is  a  subsequent  limitation  over  upon 
the  happening  of  a  contingency,  the  two  are 
not  repugnant,  and  the  gift  over  Is  valid. 
Provision  that,  "in  case  of  the  death  of"  any 
of  the  residuary  legatees,  property  should  be 
divided  among  survivors,  held  to  vest  prop- 
erty in  legatees  on  testator's  death  subject 
to  limitation  over  to  survivors  in  case  of 
death  of  any  of  them  before  period  of  dis- 
tribution.    In  re  Wiley,  97  N.  T.  S.  1017. 

79.  Where  will  directed  that  on  death  of 
life  beneficiary  his  share  of  the  corpus  should 
go  to  such  persons  as  he  might  appoint,  and 
in  default  of  appointment  to  testator's  heirs, 
held  that  the  title  vested  in  the  heirs  subject 
to  be  divested  by  a  valid  appointment,  and 
remained  in  them  if  there  was  no  appoint- 
ment or  no  legal  authority  to  make  one.  In 
re  Dunphy's  Estate,  147  Cal.  95,  81  P.  315. 
Testator  devised  realty  to  iiis  wife  "free  from 
all  charge  or  limitation,  to  her  own  proper 
use,  benefit,  and  behoof,"  and  then  provided 
that  In  the  event  that  he  and  his  wife  should 
die  without  children,  he  devised  the  prop- 
erty to  F.  in  fee  simple,  such  devise,  how- 
ever, in  no  way  to  limit  his  wife's  interest 
He  further  provided  that,  in  case  F'.  died  be- 
fore his  wife,  leaving  no  children,  "then  this 
devise  shall  revert  and  become  a  part  and 
parcel  of  my  general  estate,  subject  to  any 
disposition  that  my  wife  may  make  of  the 
same."  Held  that  widow  took  a  fee  simple 
determinable  upon  her  death   without  issue 

?  "11    r""^^  F-  "  ""^*"S'  °i-  her  children; 
if  she  had  previously  died  leaving  children 
would   take   a  fee   simple.     Tyler  v    Theilie^ 
[Ga]    52   S.   E.   606.     In   case   of   death   of   P^' 
without  Issue  prior  to  widow's  death,   prop- 
tlZ  ^°^}^/r^^^  to   testator's   general   es- 
tate, subject  to  control  of  widow,  and  to  her 
disposition   by  deed   or  will.     Id.     Devise   to 
daughter  with  provision  that  If  she  shall  die 
without  issue  living  at  her  death  It  shall  go 
to  brothers  and  sisters  held  to  give  her  ri» 
feasible   fee.   subject   to   be  diveftll   o„    tl'r 
dying  without  issue.     Hartring'a  Ei'x  v  Mn 
ward's  Ex'r  [Ky.]  90  S.  W.  260.     Where  win 
gave  a  share  of  the  estate  to  niece    with  a 
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In  the  case  of  personalty,  the  use  of  technical  words  of  limitation  of  realty 
may  signify  a  corresponding  estate  in  the  personalty,  especially  if  the  two  are 
blended  in  one  fund,  but  this  is  not  necessarily  the  case.*" 

"Interest"  and  "income."^^ — The  "dividends,  issues,  and  profits"  of  securities 
means  practically  "income  or  earnings."'^  A  gift  of  the  interest  on  a  certain  sum 
is  a  gift  of  the  annual  income  by  way  of  interest  on  that  sum.*'  Income  embraces 
only  the  net  profits  after  deducting  all  necessary  expenses  and  charges.'* 

Interest  or  income  does  not  include  an  increase  in  the  value  of  the  property 
itself,''  or  distribution  of  assets  by  corporations  in  liquidation.'"    Amounts  drawn 


provision    that    "if    she    should    die    -without 
child"  her  portion  should  go  to  another,  held 
that  she  took  a  defeasible  fee,  subject  to  be 
defeated  in  the  event  she  should  die  -Vlrithout 
issue.     PoweU's  Ex'r  v.  Crosby  [Ky.]  89  S.  "W. 
721.     Where  testator  gave  fee  to  his  children, 
subject  to  a  leasehold  for  a  definite  term  of 
years,  the  share  of  any  child  dying  without 
Issue    during    such   term   to    go    to    the   sur- 
vivors,  but  In  case  such  child  left  issue   his 
share  to  go  to  them,  held  that  fee  vested  in 
children    and    grandchildren    upon    testator's 
death,   burdened   with   leasehold    estate,    and 
subject  to  executory  devises  in  favor  of  the 
survivors  contingent  upon  the  death  of  any 
of  them  during  the  continuance  of  the  term 
without  Issue  surviving,  and  upon  the  death 
of   one    of   such   children   during   such    term 
leaving  issue  her  estate  in  fee  became  abso- 
lute and  passed  to  her  issue.     Toesel  v.  Ble- 
ger    [Neb.]    106   N.    W.    428.     "Where   will    de- 
vised realty  to  widow  for  life  with  remain- 
der to  stepson  In  fee,  with  a  provision  that, 
If  latter   should   die  without  issue,   property 
should  go  to  testator's  brothers  and  sisters, 
held  that  stepson  acquired  a  vested  estate  in 
fee,    subject   to   be   divested   upon    his   death 
without    issue.     Dilts    v.    Clayhaunce    [N.    J. 
Eq.]    62   A.    672.     Testator    gave   each    of    his 
three  daughters  a  certain  sum  per  month  for 
ten  years,  at  the  end  of  which  time  his  resid- 
uary   estate   was    to    be    equally    distributed 
among    them.     In    case    any    daughter    died 
prior  to  such  distribution  her  issue  was  given 
her  share,  and  In  case  any  one  of  them  died 
without  issue  her  share  was  to  go  to  daugh- 
ters surviving  at  time  of  distribution.     Held 
that  each  daughter  took  a 'base  or  qualified 
fee  in  one-third  of  the  estate,  subject  to  be 
defeated  by  her  death  prior  to  the  time. fixed 
for    distribution.     In   re   Perry,    48    Misc.    28B, 
96  N.  T.  S.  879.     Devise  to  wife  and  son  to  be 
held   for   herself   and   in   trust   for  son,   pro- 
vided that  if  wife  married  again,  the  whole 
should   go   to    the   son   in   fee   and   the   trust 
should  terminate,  held  to  give  wife  a  defeas- 
ible fee  simple  in  half  the  property,  becom- 
ing absolute  fee  on  her  death  without  marry- 
ing again.     Rohrbach  v.  Sanders   [Pa.]    62  A. 
27      Where  an  estate  Is  given  to  one  "for  her 
benefit  forever"  and  if  she  die  before  or  after 
attaining  the  age  of  21   without  Issue    then 
over   and  circumstances  show  that  the  testa- 
tor contemplated  that  the  devise,  might  take 
effect   before   the   devisee   attained    majority, 
the  devisee  takes  an  estate  defeasible  on  her 
Heath    without    issue    at    any    period    of    her 
life      Daniels'   Estate,   27  Pa.   Super.   Ct.   358. 
80      The  blending  of  real  and  personal  es- 
tate m  a  testamentary  disposition  may  in  the 
absence  of  inconsistent  provision  indicate  an 
intention    to   give   the   same   interest  m   both 
and   hence   when   the   language   employed   la 


such  as  to  create  a  fee  in  the  realty  the  tes- 
tator intends  to  make  the  gift  of  the  person- 
alty absolute.  Long  v.  Hill,  29  Pa.  Super.  Ct. 
606.  But  even  terms  expressing  an  absolute 
gift  of  the  personalty  will  not  create  a  fee 
in  the  realty  when  it  appears  that  the  inten- 
tion of  the  testator  is  to  give  a  less  estate. 
Testator  stated  that  he  intended  to  dispose 
of  his  whole  estate  and  gave  his  wife 
all  his  estate,  real,  personal  and  mixed,  to 
be  hers  so  long  as  she  remained  a  "widow. 
Executors  "were  given  po"wer  of  sale.  There 
was  no  residuary  clause.  Held  the  widow 
did  not  take  a  fee  to  the  realty.     Id. 

81.     See  4  C.  L,.  1917. 

Sa.  In  re  Stevens.  98  N.  T.  S.  28,  afg.  46 
Misc.  623,  9B  N.  Y.  S.  297.  On  dissolution  of 
company  the  stock  of  which  was  given  in 
trust  to  pay  over  the  "dividends,  issues,  and 
profits"  thereof,  held  that  value  of  plant, 
equipment  and  materials,  and  its  good  will, 
patents,  patent  rights,  licenses,  trade-marks, 
rights,  privileges,  franchises,  necessary 
working  capital  and  betterments  were  to  be 
regarded  as  principal  as  between  beneficiary 
of  trust  and  remaindermen.     Id. 

83.  Bequest  of  the  interest  on  a  certain 
sum  is  a  gift  of  the  annual  income  by  way 
of  interest  on  that  sum,  and  cannot  be  re- 
garded as  an  annuity  In  an  amount  equal  to 
the  Interest  on  such  sum  at  the  rate  earned 
by  testator's  estate  at  the  time  ofhis  death. 
Conklin  v.  Clark,  48  IWisc.  432,  96  N.  Y.  S.  914. 
Gift  of  interest  on  a  specified  sum  to  one  for 
life,  the  principal  to  go  to  her  children  on  her 
death,  is  not  an  annuity.  Bank  of  Niagara 
V.   Talbot,   96  N.   Y.  S.  976. 

84.  Differs  from  an  annuity  in  that  the 
latter  is  a  fixed  amount  to  be  paid  absolutely 
and  without  contingency.  Peck  v.  Kinney 
[C.  C.  A.]  143  P.  76.  "Net  income"  held  to 
include  increment  in  value  of  nonproductive 
property  investments.  Billings  V.  Warren, 
216    111.    281,   74   N.    E.    1050. 

85.  In  re  Stevens,  98  N.  Y.  S.  28,  afg.  46 
Misc.  623.  95  N.  Y.  S.  297.  On  dissolution  of 
corporation  invested  surplus,  surplus  cash 
capital,  and  accumulated  surplus  earnings 
held  to  constitute  "dividends,  issues,  and 
profits"  of  stock  as  between  lite  beneficiary 
of  trust  and  remaindermen.  Id.  In  the  ab- 
sence of  an  expressed  intention  to  the  con- 
trary, the  increase  from  natural  causes  in 
the  value  of  the  corpus  held  by  a  trustee  is 
principal  and  not  interest.  Devenney  v.  De- 
venney  [Ohio]  77  N.  B.  688.  Where  will  gave 
son  the  income  on  $1,000  for  life  and  provided 
that  such  $1,000  should  be  paid  to  son  on  his 
executing  security  to  the  executor  for  its 
return  to  him  on  son's  death,  and  such  ex- 
ecutor invested  such  sum  in  bonds  in  con- 
formity with  the  provisions  of  the  will,  held 
that  premium  accruing  on  bonds  did  not  be- 
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from  principal  by  trustees  for  the  support  of  the  beneficiaries  pursuant  to  a  dis- 
cretionary power  conferred  by  the  will  are  to  be  treated  as  income."  Property 
purchased  with  income  goes  with  it."*  A  division  of  the  profits  of  a  business  should 
include  a  part  of  them  used  in  enlarging  the  plant.'' 

Whether  a  legatee  of  income  is  entitled  to  any  part  of  the  corpus  from  which 
it  is  derived,""  and  the  length  of  time  during  which  payments  are  to  be  made,'^  are 
questions  of  intention.  One  who  has  the  right  to  use  the  principal  as  he  may  need 
it  is  the  sole  judge  of  such  necessity."''  One  to  whom  the  income  of  a  designated 
portion  of  the  estate  is  given  for  life  is  entitled  to  all  income  accruing  thereon 
from  and  after  the  death  of  the  testator,  in  the  absence  of  anything  showing  a 
contrary  intent."^ 


long  to  son,  and  executor  would  not  be  re- ' 
quired  to  deliver  bonds  to  him  on  his  execut- 
ing- security  for  return  of  $1,000.     Id. 

86.  As  between  the  remainderman  and  tht 
life  tenant.  Bulkeley  v.  Worthington  Ec- 
clesiastical Soo.   [Conn.]   63  A.  351. 

87.  Where  trustees  were  authorized  to 
draw  on  principal  in  their  discretion  in  case 
income  was  insufficient  to  support  benefi- 
ciaries, held  that  amounts  so  appropriated 
should  be  treated  as  income,  and  that  nei- 
ther the  recipients  nor  their  representatives 
could  be  held  accountable  therefor.  Ster- 
ling V.  Ives   [Conn.]  62  A.  948. 

88.  Will  provided  tliat,  at  death  of  trus- 
tee, all  the  property  then  remaining  should 
go  to  testatrix's  cliildren  then  living,  Iput  if 
any  of  them  should  then  be  dead,  the  child 
or  children  of  such  a  deceased  child  should 
take  the  share  to  which  its  parent  would 
have  been  entitled  if  living,  and  further  pro- 
vided that  in  the  final  division  of  the  prop- 
erty each  child  should  be  accountable  for  any 
portion  of  the  estate  previously  set  off  to 
him  by  the  trustee  at  any  time  after  his 
majority  in  pursuance  of  powers  previously 
granted  the  trustee.  The  will  previously 
provided  that  the  property  was  to  be  used 
and  managed  during  trustee's  lifetime  for 
the  benefit  of  testatrix's  children.  Held  that 
a  child  of  one  of  tlie  children  had  no  interest, 
contingent  or  otherTvise,  in  a  lot  purchased 
by  the  trustee  out  of  the  income  of  the  es- 
tate.    Clisby  V.    Clisby    [Ala.]    40   So.    344. 

89.  Testator  directed  that  his  business 
should  be  carried  on  for  five  years,  and  that 
so  much  of  the  net  profits  as  could  be  spared 
without  in.iury  to  the  business  should  be  di- 
vided yearly  among  his  children,  and  when 
estate  "was  closed  up  that  capital  should  be 
distributed  among  them,  his  daughters' 
shares  to  be  held  in  trust  with  remainder  to 
their  children.  Held  that  total  profits 
■were  to  ,be  divided  as  such  among  the 
children,  though  a  part  of  them  were  used 
in  enlarging  the  piant,  thereby  increasing 
the  amount  for  which  it  was  subsequently 
sold.  In  re  Weschler's  Estate,  212  Pa.  608, 
61    A.     1091. 

90.  Where  testator  gave  residue  of  estate 
to  trustees  to  pay  part  of  income  to  children 
for  support  of  families  with  remainder  over 
to  grandchildren  and  authorized  trustees,  in 
case  income  should  be  insufficient,  to  appro- 
priate so  much  of  the  principal  of  the  estate 
or  of  a  certain  fund   bequeathed  to  charity 


as  might  be  necessary  for  that  purpose,  held 
that  upon  the  death  of  one  of  such  children 
neither  the  income  nor  the  principal  of  his 
share  could  be  reduced  by  appropriations  in 
tavor  of  tlie  families  of  the  other  bene- 
ficiaries. Sterling  v.  Ives  [Conn.]  62  A.  948. 
Where  it  is  apparent  from  the  terms  of  a 
bequest  that  a  testator  intended  to  bestow 
upon  a  legatee  only  an  income,  such  legatee 
loes  not  take  the  corpus  from  which  the  in- 
come is  derived.  Potter  v.  Mortimer,  114  111. 
App.  422.  Testatrix  gave  certain  shares  of 
stock  in  trust  to  receive  quarterly  dividends 
thereon  and  to  pay  over  to  her  son  "so  much 
thereof  as  shall  be  necessary  In  the  Judg- 
ment of"  the  trustee  for\his  support.  Held 
that  income  alone  could  be  used  for  that  pur- 
pose. In  re  Van  Decar,  49  Misc.  39,  98  N.  Y. 
S.  309.  Where  testatrix  gave  property  In 
trust  to  pay  income  to  husband  for  life  or 
until  remarriage  and  "in  trust  for  all  my 
children  who  shall  attain  the  age  of  25 
years,"  etc.,  in  equal  shares,  held  that  she 
intended  to  give  children  an  interest  in  the 
principal.  Hayden  v.  Sugden,  48  Misc  108 
96  N.  T.  S.  681.  Where  testator  gave  prop- 
erty to  his  wife  to  be  invested,  she  to  have 
income  and  right  to  use  principal  as  she 
might  need  it,  and  if  at  her  death  she  should 
not  have  used  up  the  principal,  gave  what 
remained  to  others,  held  that  she  took  more 
than  a  life  estate,  and  could  use  principal 
as  necessity  required.  In  re  Trelease,  96  N. 
X,    S.    318. 

91. 
In    trust    to    pay   certain    portions   of   income 

ll/'\i°Z  ^""^  •^°'"  ^"PP<"-t  of  his  children 
and  their  families,  created  a  spendthrift 
trust  for  the  benefit  of  the  legatees  and 
authorized  additions  to  income  from  princl- 
^^\  1'  "ecessary  to  the  support  of  the  wife 
and  children  and  their  families,  held  that 
the  provisions  thus  made  for  the  family  of 
any  particular  beneficiary  became  inopera- 
tive on  the  death  of  .such  beneficiary  the 
family  intended  being  that  of  which  he  was 
and  remained  the  head.  Sterlins-  v  rT^f 
[Conn.]   62  A.  948.  o'-ening    v.    Ives 

92.  In  re  Trelease,  96  N    T    S    'SIB 

93.  Until   -—    = ■         '^^"• 


Where    testator    bequeathed    property 
ist    to    pay   certain    portions   of   inrnmo 


■  •  ^"™  '®  ®^'^  ^Part  in  accordance 
with  provisions  of  will  legatee  is  entUIed  ?o 
proportionate  amount  which  income  of 
amount  specified  bears  to  income  of  t"e  en 

Y%%\T  Wh?r»  li  ""^^"^  ^-  Talbot  96  N 
Y.  S.  976.  Where  the  estate  is  sufficient  fnr 
the  payment  of  debts  and  other  charges,  and 
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Legacies^'* — A  general  legacy  is  one  payable  out  of  the  general  assets  of 
testatoi-'s  estate.'"  A  specific  legacy  is  a  gift  of  a  specified  part  of  testator's  per- 
sonalty, distinguished  from  all  others  of  the  same  kind.''°  A  demonstrative  legacy 
is  a  gift  of  a  certain  sum  of  money,  stock,  or  tlie  like,  payable  out  of  a  particular 
fund  or  security,  but  differing  from  a  specific  legacy  in  that  if  the  fund  pointed 
out  fails,  resort  may  be  had  to  the  general  assets  of  the  estate."' 

An  annuity  is  a  gi-ant  of  a  stated  sum  of  money  payable  at  the  expiration  of 
fixed  consecutive  periods,  for  a  definite  term  or  for  life.^*  Whether  a  deficiency 
for  one  year  in  an  annuity  charged  upon  the  net  income  of  a  fund  can  be  made  up 
from  the  income  of  subsequent  years  depends  upon  whether  it  is  charged  upon  such 
income  generally  or  upon  income  de  anno  in  annum,""  which  is  a  question  of  in- 
tention.^ The  fact  that  the  annuity  is  given  to  testator's  wife  in  lieu  of  dower 
does  not  change  the  rule.^  A  gift  of  an  annuity  to  a  corporation  without  limitation 
or  qualification  as  to  its  duration  is,  in  the  absence  of  anything  to  show  a  contrary 
intention,  to  be  understood  as  a  gift  to  it  so  long  as  it  exists  and  fulfills  the  pur- 
poses designed  by  its  charter.'  Whether  an  annuity  is  to  be  charged  on  the  corpus 
of  the  estate,  or  on  the  income  only,  is  a  question  of  intention.* 

Advancements.^ — In  the  absence  of  statute  the  law  of  advancements  does  not 
apply  unless  the  ancestor  dies  wholly  intestate.' 


la  so  invested  as  to  be  productive  of  income 
from  the  death  of  testator.  Conklln  v.  Clark, 
48  Misc.  432,  96  N.  T.  S.  914.  Four  per  cent 
held  reasonable  rate  to  be  paid  from  time  of 
decedent's  death,  where  executor  failed  to 
Immediately  invest  principal,  though  estate 
■was  so  invested  by  testator  as  to  be  drawing 
six  per  cent  at  time  of  his  death.  Id.  A  gift 
of  income  after  testator's  debts  are  paid  and 
discharged  does  not,  under  such  circum- 
stances, authorize  the  w^ithholding  of  all  pay- 
ments thereof  until  the  last  of  testator's 
debts  has  been  liquidated.     Id. 

94.     See  4  C.  L,.  1918. 

05.     White  V.  White  [S.  C]   63  S.  B.  371. 

96.  May  be  satisfied  only  out  of  the  par- 
ticular thing.  White  v.  White  [S.  C]  53  S.  B. 
371.  Legacies  will  not  be  declared  to  be 
specific  unless  the  language  of  the  will  clear- 
ly shows  that  such  was  testator's  intention. 
Id.  Legacy  of  a  sum  sufficient  to  produce  an 
annuity  of  $50  is  not  specific.  Crawford  v. 
Mound  Grove  Cemetery  Ass'n,  218  111.  399,  75 
N.  E.  998.  W^here  will  directed  that  shares 
of  stock  "should  pass  to  and  vest  in  my  said 
children  equally,  share  and  share  alike,"  held 
there  was  a  specific  bequest  thereof,  and  the 
other  personalty  being  sufficient  to  pay  tes- 
tator's debts,  the  title  to  the  stock  vested  in 
the  legatees  so  that  guardian  of  infant  leg- 
atees had  power  to  sell  shares  bequeathed  to 
them.     Cabbie  v.  Cabbie,  97  N.  T.  S.  773. 

97.  White  v.  White  [S.  C]  53  S.  E.  371. 
Where  will  directed  executors  to  collect  in- 
surance policies  "and  from  this  said  amount" 
to  pay  certain  legacies,  held  that  legacies 
were  demonstrative.  Id.  In  order  to  consti- 
tute a  demonstrative  legacy  there  must  be  a 
bequest  in  the  nature  of  a  general  legacy 
■which  must  point  to  a  fund  out  of  which  pay- 
ment is  to  be  made.  Bequest  to  daughter 
payable  out  of  life  insurance  held  not  such 
a  legacy  where  policy  was,  by  its  terms,  pay- 
able to  wife  and  daughters,  since  no  fund 
existed  as  the  property  of  testator.  In  re 
Tinney's  Estate,   99  N.  Y.  S.  169. 


98.  See,  also.  Annuities,  5  C.  L.  121.  Dif- 
fers from  income  in  that  the  latter  embraces 
only  the  net  profits  after  deducting  all  neces- 
sary expenses  and  charges,  ■while  an  annuity 
is  a  fixed  amount  to  be  paid  absolutely  and 
without  contingency.  Peck  v.  Kinney  [C. 
C.  A.]  143  F.  76.  Essential  element  is  the 
certainty  of  the  amount  to  be  paid  period- 
ically at  a  certain  rate  per  annum  or  in  a 
certain  aggregate  annual  amount,  and  it  is 
immaterial  that  the  periods  for  the  payment 
may  be  distributed  through  the  year.  Id. 
It  is  not  necessary  that  it  should  be  for  the 
life  of  the  Individual  beneficiary,  but  it  may 
be  fixed  at  a  shorter  period  by  words  of  lim- 
itation in  the  grant.  Id.  Provision  that 
trustees  should  pay  "from  time  to  time  as 
often  as  once  In  six  months"  from  the  trust 
estate,  including  accumulations  of  income  as 
■well  as  the  corpus  of  the  estate,  at  the  rate 
of  a  specified  sum  per  year,  to  widcw  and 
children  or  their  descendants  per  stirpes, 
with  provision  for  payment  to  survivors  in 
case  of  death  of  child  ■without  issue,  held  to 
create  annuity.     Id. 

99.  If  the  former  it  may  be,  but  otherwise 
not.  Comstock  v.  Comstock  [Conn.]  63  A. 
449. 

1.  Where  testator  gave  wife  annuity  to 
be  paid  at  least  semi-annually  from  the  net 
annual  income  of  a  trust  fund,  and  then  ap- 
propriated to  specific  objects  the  whole  of 
each  year's  excess  income,  held  that  annuity 
was  not  charged  on  net  income  generally, 
and  that  deficiencies  could  not  be  made  up. 
Comstock  v.  Comstock  [Conn.]  63  A.  449. 

2.  Comstock  v.  Comstock  [Conn.]  63  A. 
449. 

3.  Fact  that  it  may  continue  perpetually 
is  Immaterial,  where  gift  is  for  charitable 
purposes.  Merrill  v.  American  Baptist  Mis- 
sionary Union   [N.  H.]   62  A.  647. 

4.  Annuities  held  charged  upon  Income 
and  not  upon  the  corpus.  Merrill  v.  Amer- 
ican Baptist  Missionary  Union  [N.  H.]  62  A. 
647. 
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SupporV—V^hether  tlie  trustee  is  to  pay  over  the  income  directly  to  the  per- 
sons for  whose  support  a  trust  is  created,  or  is  to  personally  use  and  apply  it  for 
their  benefit/  and  the  time  when  the  support  is  to  commence,  are  questions  of 
intention.'  The  separate  income  of  a  beneficiary  is  not  to  be  taken  into  considera- 
tion in  determining  how  much  of  the  income  is  necessary  for  his  support.*"  Where 
property  is  given  to  one  in  trust  for  the  maintenance  of  himself  and  his  minor 
children,  the  court  will  not,  except  in  case  of  absolute  necessity,  make  a  fixed  divi- 
sion of  the  fund  between  the  beneficiaries  to  stand  during  the  trusteeship,**  nor 
can  the  trustee's  creditors  reach  his  share  until  he  becomes  the  sole  claimant  under 
the  terms  of  the  will.*"  A  provision  for  maintenance  requires  more  than  the  mere 
furnishing  of  food  and  clothing.*- 

Release  of  debts}'^ — The  appointment  of  a  debtor  as  executor  does  not  release 
the  debt  unless  a  contrary  intention  is  expressed  in  the  will.*"  Testator  may  direct 
the  deduction  of  debts  owed  him  by  a  beneficiary,  whether  barred  by  limitations 
or  not.** 


5.  See  Estates  of  Decedents,  5  C.  L.  1183. 

6.  Testator  is  conclusively  presumed  to 
have  considered  the  advancements  and  the 
bequests  made  in  the  will  collectively,  and 
to  have  made  distribution  as  he  intended  to 
make  it.  Gilmore  v.  Jenkins  [Iowa]  106  N. 
W.  193.  Under  statute  providing  for  bring- 
ing advancements  Into  hotchpot  when  given 
by  an  "intestate"  to  his  heir,  no  property  so 
srlven  can  be  taken  Into  account  in  the  dis- 
tribution of  an  estate  where  the  ancestor 
leaves  a  will,  though  he  may  not  have  dis- 
posed of  all  his  property  thereby.     Id. 

7.  See  4  C.  L.  1920. 

8.  Where  a  testator  directed  that  his  ex- 
ecutor sell  his  estate,  Invest  the  proceeds  and 
pay  the  Income  to  his  son  for  the  purpose  of 
keeping  up  the  property  and  to  support  his 
children,  or  If  the  executor  so  elect  to  use 
the  money  for  that  purpose  himself,  or  divide 
It  among  the  son  and  his  children,  one  of 
Buch  children  has  no  standing  to  compel  her 
lather  as  trustee  to  pay  to  her  a  proportion- 
ate share  of  money  paid  him  by  the  executor. 
No  such  Intention  disclosed  by  the  will. 
Smith's  Estate,  27  Pa.  Super.  Ct.  494. 

9.  Where  will  required  executors  and  res- 
iduary legatees  to  "provide  comfortable  sup- 
port" for  his  mother-in-law  during  her  life, 
held  that,  In  view  of  her  advanced  age,  im- 
poverished condition  and  helplessness,  the 
manifest  intention  was  that  support  was  to 
begin  Immediately  upon  testator's  death. 
Owens  V.  Waddell  [Miss.]  39  So.  459. 

10.  Where  a  bequest  in  trust  Is  made  for 
a  lunatic,  the  income  or  so  much  thereof  as 
Is  necessary  to  be  used  for  her  support,  re- 
mainder over,  the  committee  of  the  lunatic 
is  entitled  to  the  entire  Income  though  the 
lunatic  had  a  separate  Income  from  her  in- 
dividual estate.  Minnich  v.  People's  Trust, 
Savings  &  Deposit  Co.,  29  Pa.  Super.  Ct.  334. 

11.  In  such  case  the  court  will  not  con- 
strue the  will  merely  or  chiefly  with  refer- 
ence to  the  relation  existing  between  the 
husband  and  his  creditors  In  order  to  assist 
the  latter,  but  its  first  concern  will  be  to 
carry  out  testatrix's  intention  with  reference 
to  the  other  beneficiaries,  and  it  will  give  Its 
aid  to  the  creditors  only  as  a  secondary  con- 
sideration and  only  when  it  can  be  seen  that 
such  aid  can  be  given  without  Injury  to  such 


other  beneficiaries.  Linn  v.  Downing,  116 
111.  App.  454,  afd.  216  111.  64,  74  N.  E.  729. 
Provision  giving  certain  allowance  In  trust 
to  husband  for  maintenance  of  himself  and 
the  children  held  to  be  mandatory  and  to  re- 
quire him  to  apply  same  to  use  of  children 
in  such  a  manner  as  might  be  necessary,  his 
discretion  as  to  amount  to  be  used  and  man- 
ner of  use  not  being  an  arbitrary  one,  and 
that  his  interest  could  not  be  severed  so  as 
to  render  it  subject  to  his  debts.     Id. 

12.  Though  a  support  In  a  fixed  sum  be 
given  to  a  husband  for  the  lives  of  him  and 
others  jointly,  his  creditors  cannot  reach  it 
even  If  In  lieu  of  curtesy  till  the  others  pre- 
decease him  and  leave  him  sole  claimant. 
Linn  v.  Downing,  216  111.  64,  74  N.  K  729, 
afg.   116  111.  App.  454. 

13.  Linn  v.  Downing,  116  IlL  App.  454,  afd. 
216  111.  64,  74  N.  B.  729. 

14.  See  4  C.  L.  1920. 

IB.  No  such  Intention  can  be  deemed  to 
appear  where  the  debt  did  not  exist  at  the 
date  of  the  execution  of  the  will.  Phillips 
V.  Duckett,  112  111.  App.  587. 

1«.  Where  will  provided  that  all  notes  and 
obligations  held  by  testator  at  time  of  his 
death  on  which  beneficiary  should  be  liable 
should  be  appraised  at  full  amount  due 
thereon,  whether  barred  by  limitations  or 
not,  and  recited  that  it  was  testator's  inten- 
tion that  no  beneficiary  should  obtain  any 
benefit  by  reason  of  any  advancement  made 
or  assistance  rendered  him  by  testator  be- 
fore his  death,  held  that  amount  due  on  notes 
given  to  testator  by  beneficiary  who  went 
through  bankruptcy  before  testator's  death 
should  be  charged  against  his  share. 
Stephenson  v.  Norrls  [Wis.]  107  N.  W.  343. 
Testatrix  devised  land  to  daughter  with  re- 
mainder to  her  children  but  provided  that 
In  case  certain  notes  given  to  her  by  her 
daughter  were  not  paid  within  a  year,  exec- 
utors should  sell  the  premises  and  pay  the 
notes,  whether  barred  by  limitations  or  not 
loan  balance  of  proceeds,  and  pay  interest 
to  daughter  for  life  with  remainder  to  chil- 
dren. Notes  were  not  paid  within  a  year 
but  daughter  was  discharged  in  bankruptcy' 
Held  that  discharge  did  not  constitute  pay- 
ment  of   notes   nor   bar   executor's   right   to 
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Cumvlative  Zef/aaes."— Separate  de^^ses  or  bequests  to  the  same  persons  will 
be  deemed  cumulative,  unless  a  contrary  intention  appears.^*'  ; 

Vesting.^^—The  law  favors  the  early  vesting  of  estates/"  hence  the  interest 
will,  if  possible,  be  deemed  vested  in  the  first  instance,^i  or  at  the  rarliest  possible 
inoment,^^  and  remainders  will  be  held  vested  rather  than  contingent,^'  unless  the 
language  of  the  will  clearly  shows  a  different  intention.  =* 


sell  the  property  under  the  will.     In  re  Fus- 
sell's   Estate    [Iowa]    105   N.   W.    503. 

17.  See  4  C.  L,.  1920. 

18.  Where  In  one  paragraph  testator  gave 
son  $1,000  if  living  "or  if  dead  to  go  to  his 
wife  or  widow,  E.  S.,"  and  next  paragraph 
read  "$800  to  E.  S.,  $100  to  her  son  F.,  $100 
to  her  daughter  M.,"  held  that  the  will  should 
be  construed  as  giving  E.  S.  an  absolute  leg- 
acy of  $800  in  addition  to  contingent  one 
given  by  first  paragraph,  in  view  of  sur- 
rounding circumstances.  Gordon  v.  Smith 
[Md.]  63  A.  479.  Advances  to  be  made  to 
wife  by  trustee  for  benefit  of  wife  and  sons 
during  first  year  and  a  half  after  testator's 
death  held  to  be  In  addition  to  separate  pro- 
visions made  for  wife  and  sons  during  settle- 
ment of  estate.  Central  Trust  Co.  v.  Egles- 
ton,  47  Misc.  693,  98  N.  Y.  S.  1055.  Gifts  of 
royalties  and  proceeds  of  certain  lands  to 
charities  held  not  cumulative  on  previous  be- 
quests to  them,  but  merely  directory  of  the 
method  of  paying  such  previous  legacies.  In 
re  Handley's  Estate,  212  Pa.  11,  61  A.  350. 
Liegacies  given  to  the  same  person  by  a  will 
and  a  codicil  will  be  regarded  as  cumulative. 
In  re  Slgel's  Estate  [Pa.]  62  A.  175.  Sep- 
arate devises,  unless  an  express  purpose  to 
the  contrary  appears.  Where  will  gave  wife 
use  of  upper  story  of  house  for  life,  and  cod- 
icil gave  her  whatever  share  of  the  estate 
she  would  be  entitled  to  by  law  if  testator 
had  died  intestate,  held  that  devises  were 
cumulative.  Westgate  v.  Harris  [Mass.]  76 
N.  B.  223. 

19.  See  4  C.  L.  1920. 

20.  Sterling  v.  Ives  [Conn.]  62  A.  948. 
■Will  be  held  vested  when  it  can  fairly  be 
done  without  doing  violence  to  the  language 
of  the  will.  Roberts  v.  Roberts  [Md.]  62  A. 
161. 

21.  Vesting  at  testator's  death  is  favored 
w^hen  there  is  any  doubt.  Nelson  v.  Nelson 
[Ind.  App.]  75  N.  E.  679.  To  make  estates 
contingent,  must  be  plain  expression  to 
that  effect,  or  such  intent  must  be  so  plain- 
ly Inferable  from  the  terms  used  as  to  leave 
no  room  for  construction.  Roberts  v.  Rob- 
erts [Md.]  62  A.  161.  Presumption  is  that 
testator  intended  that  his  dispositions  should 
take  effect  in  enjoyment  and  interest  at  his 
death,  and  gifts  will  be  regarded  as  vested 
at  that  time  unless  language  of  will  by  a 
fair  construction  makes  them  contingent. 
Davidson  v.  Jones,  98  N.  T.  S.  265.  Estates 
are  to  be  regarded  as  vesting  immediately 
on  testator's  death  unless  there  is  a  clearly 
manifested  intention  to  make  them  con- 
tingent upon  a  future  event.  Crapo  v.  Price 
[Mass.]    76   N.   B.   1043. 

22.  Campbell  v.  Bradford  [Ind.]  77  N.  E. 
849.  Testator  gave  life  estates  in  realty  to 
his  daughters  with  remainder  to  their  chil- 
dren or  issue,  and  provided  that  trustees 
should  convey  to  the  children  or  descendants 
of  any  child   of  his   at   her  death   the  share 


of  such  deceased  child  of  his.  Held  that  on 
death  of  one  of  testator's  daughters  her 
share  vested  immediately  in  her  child,  with- 
out conveyance  by  trustees,  so  as  to  entitle 
child's  husband  to  curtesy  therein.  Potts 
V.  Shirley  [Ky.]  90  S.  W.  590.  To  be  paid  to 
son  "if  he  survive  me"  otherwise  over  vests 
at  once  in  son  surviving.  Alexander  v.  Mc- 
Peck  [Mass.]  75  N.  E.  88.  Testator  be- 
queathed estate  to  wife  for  life  and  direct- 
ed that  after  his  death  it  should,  without 
sale  or  appraisement,  pass  into  the  hands  of 
his  children,  or  such  as  should  remain  on 
the  property  for  25  years,  unless  they  elected 
to  divide  It  sooner,  and  that,  at  the  expira- 
tion of  25  years,  or  at  the  time  they  elected 
to  divide,  the  estate  should  be  equally  divid- 
ed among  all  his  children.  Held  that  chil- 
dren took  an  ultimate  fee  simple  in  the 
property  in  remainder  after  the  death  of 
their  mother,  and  that  their  interests  were 
liable  for  their  debts.  Scott  v.  Patterson's 
Adm'r  [Va.]  51  S.  E.  848.  Where  an  estate 
is  given  to  a  life  tenant  with  remainder  to 
the  latter's  children,  it  vests  at  once  upon 
the  birth  of  each  child,  subject  to  open  and 
let  in  afterborn  children,  and  this  without 
regard  to  whether  or  not  a  child  survives 
the,  life  tenant.  In  re  Wetherill's  Estate 
[Pa.]  63  A.  406.  Where  testator  gave  estate 
to  a  friend  for  life,  and  after  her  death  a 
certain  sura  to  her  niece  for  life,  and  on 
the  latter's  death  "to  her  children,  if  she 
have  any,  and,  if  not,  to  her  natural  heirs," 
held  that  estates  in  remainder  vested  in 
niece's  children  when  they  were  born,  and 
v.'here  niece  died  before  first  life  tenant, 
having  had  two  sons,  one  of  whom  surviv- 
ed her,  the  administrator  of  the  deceased  son 
was  entitled  to  half  the  estate  in  remainder. 
Id.  Word  "have"  held  not  used  In  sense  of 
"leave"  so  as  to  make  remainders  contin- 
gent. Id.  Will  created  trust  for  benefit  of 
three  children  and  provided  that  on  death 
of  any  of  them  his  share  of  the  income  was 
to  be  paid  "in  like  manner  equally  to  or 
for  the  benefit  of  such  surviving  issue"  until 
they  arrived  at  the  age  of  21  respectively, 
and  as  they  respectively  attained  that  age 
gave  to  them  respectively  in  equal  portions 
the  share  of  the  principal  set  off  for  the  use 
of  their  parent.  It  was  further  provided 
that,  in  case  either  of  testator's  sons  died 
leaving  a  widow,  one  third  of  the  income 
given  to  her  husband  should  be  paid  to  her 
tor  life,  and  that,  upon  her  death  leaving 
issue,  such  third  part  of  income  and  princi- 
pal "to  go  for  the  benefit  of  such  issue  in  the 
same  manner  as  the  other  two-thirds."  Held 
.hat,  on  death  of  one  of  testator's  children 
leaving  a' widow  and  children,  his  share  of 
the  income  was  payable  to  his  widow  and 
surviving  issue  until  such  issue  respective- 
ly became  of  age  (Sterling  v.  Ives  [Conn.] 
62  A.  948).  and  that  each  of  such  issue  took 
a  vested  estate  in  his  proportional  share  of 
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Words  of  contingency  are  so  referred  in  time  as  to  favor  vesting,^^  and  may  be 
so  read  that  remainders  will  accelerate.^^  The  words  "upon,"  "until "  "after," 
"when,""  "surviving,"^*  and  the  like,  do  or  do  not  postpone  vesting  according  to 


two-thirds  of  one-third  of  the  principal  of 
the  trust  fund  (Id.).  The  phrase  "in  the 
same  manner"  held  to  designate  the  mode 
in  which  the  recipients  should  be  benefitted, 
and  not  to  describe  who  such  recipients 
were.  Did  not  operate  to  send  either  income 
or  principal  to  those  in  whose  favor  estates 
in  othi^r  two  thirds  had  already  been  creat- 
ed, but  the  recipients  intended  were  the 
Issue  living  at  the  widow's  decease.     Id. 

23.  Deemed  vested  on  the  death  ot  the 
testator  unless  It  plainly  appears  that  he 
intended  them  to  be  contingent  upon  a  fu- 
ture event.  Minot  v.  Purrington  [Mass.]  77 
N.  E.  630;  Haviland  v.  Haviland  [Iowa]  105  N. 
W.  354.  Remainder  is  never  to  be  considered 
contingent  if  It  can  be  construed  as  vested 
consistently  with  testator's  intention.  Hay- 
den  V.  Sug-den,  48  IMisc.  l'J8,  96  N.  T.  S.  681. 
Not  in  any  case  where  it  may  be  fairly  con- 
strued as  vested.  Davidson  v.  Jones,  98  N. 
T.  S.  265.  The  law  presumes  that  words 
postponing  the  estate  relate  to  the  begin- 
ning of  the  enjoyment  of  the  remiainder  and 
not  to  the  vesting  of  that  estate.  Camp- 
bell V.  Bradford  [Ind.]  77  N.  E.  849.  Law 
favors  such  a  construction  as  will  avoid  the 
disinheritance  of  reTnainderinen  who  die  be- 
fore the  determination  of  the  precedent  es- 
tate.    Davidson  v.  Jones,  98  N.  T.  S.  265. 

24.  Vesting  will  not  be  helped  out  by 
rejecting  harmonious  parts  of  the  will.  Reld 
V.  Voorhees,  216  111.  236,  74  N.  E.  804.  Though 
law  favors  vesting  of  estates,  where  it  is 
clear  from  reading  of  entire  will  that  tes- 
tator intended  to  postpone  vesting  until  peri- 
od of  distribution,  that  intention  will  be  car- 
ried out.  Starr  v.  Willoughby,  218  111.  485, 
75  N.  B.  1029.  Hule  does  hot  apply  when  such 
construction  will  defeat  the  intention  of  the 
testa.tor  as  expressed  in  the  will.  Stoors  v. 
Burs-ess  [Me.]  62  A.  730.  When  the  language 
used  by  testator  is  doubtful  the  court  in- 
clines to  that  construction  which  will  make 
the  remainders  vested  rather  than  contin- 
gent, but  this  rule  will  not  be  allowed  to 
interfere  with  rule  requiring  court  to  ascer- 
tain and  effectuate  testator's  intention,  and 
remainders  will  be  held  contingent  when  it 
appears  from  whole  will  that  testator  so  in- 
tended. Freeman  v.  Freeman  [N.  C]  53  S. 
B.  620.  Rule  favoring  vesting  of  estates  is 
never  applied  when  whole  will  shows  a  con- 
trary intention.  Richards  v.  Hartshorne,  110 
App.  Div.  650,  97  N.  T.  S.  754. 

25.  See  Particular  words  and  forms  of  ex- 
pression, ante,  this  section. 

26.  Since  the  remainder  is  only  postponed 
in  order  to  let  in  the  life  tenant,  it  takes  ef- 
fect Immediately  when  the  life  es,tate  is  de- 
termined by  a  revocation,  or  by  death,  or  by 
the  renunciation  of  the  widow,  or  by  any 
other  circumstance  which  puts  the  life  estate 
out  of  the  way.  Cummings  v.  Hamilton 
[111.]  77  N.  K.  264.  Remainder  not  acceler- 
ated by  life  tenant  conveying  his  interest  to 
remaindermen.     Id. 

27.  The  words  "on,"  "when,"  "after,"  and 
other  like  expressions,  used  in  a  devise  of  a 


remainder  following  a  life  estate,  do  not  af- 
ford sufficient  ground  In  themselves  for  ad- 
judging a  remainder  contingent,  but,  unless 
their  meaning  is  enlarged  by  the  context, 
will  be  held  to  relate  merely  to  the  time  of 
enjoyment  and  not  to  the  time  of  vesting. 
Devise  to  wife  for  life,  "and  on  her  decease" 
to  children  held  to  give  latter  vested  re- 
mainders. Davidson  v.  Jones,  98  N.  T.  S.  265. 
Will  gave  realty  to  wife  for  life  and  pro- 
vided that  "at  the  death  of"  his  wife  the 
property  should  go  to  his  sons.  Held  that 
sons  took  vested  remainders.  Campbell  v. 
Bradford  [Ind.]  77  N.  B.  849.  "Desire  that 
said  lands  be  owned  equally"  by  children  "at 
the  decease  of"  testator's  wife  vests  at  his 
death  not  the  wife's.  Taylor  v.  Stephens 
[Ind.]  74  N.  E.  980.  Rule  that  where  life  es- 
tate is  given  with  remainder  to  take  effect 
at,  after,  upon,  or  from  the  death  of  the  first 
taker  the  remainder  vests  at  testator's  death, 
yields  to  expression  of  contrary  intent  mani- 
fested In  the  will.  Hebberd  v.  Leso,  107  App. 
Div.  425,  95  N.  Y.  S.  333.  Testatrix  devised 
land  to  daughter  for  life  "and  on  her  death" 
to  her  children,  "but  should  she  not  leave 
any  her  surviving"  then  to  a  certain  church. 
She  also  gave  executors  power  to  dispose  of 
a  part  of  property  should  they  deem  it  nec- 
essary to  the  support  of  the  life  tenant,  and 
directed  that  at  life  tenant's  death  whatever 
might  be  left  should  be  divided  among  her 
children.  Held  that  remainder  did  not  vest 
until  death  of  life  tenant.  Id.  Where  tes- 
tator gave  estate  in  trust  to  pay  income  to 
brother  for  life,  and  "upon  his  death"  to 
transfer  and  deliver  corpus  to  brother's  chil- 
dren In  equal  shares,  and  to  children  of  any 
who  might  be  dead,  grandchildren  to  take 
parent's  share,  or  in  case  brother  should  die 
leaving  no  children  or  grandchildren,  to  chil- 
dren of  testator's  sisters,  held  that  remain- 
ders did  not  vest  until  time  for  distribution. 
In  re  Keogh,  98  N.  T.  S.  433,  mdfg.  47  Misc. 
37,  95  N.  T.  S.  191  on  other  grounds.  Where 
will  provided  that  estate  should  be  sold  as 
soon  as  practicable  and  the  proceeds  divided 
among  such  of  testator's  children  "as  may  be 
living  at  that  time,"  held  that  vesting  was 
postponed  to  time  of  distribution.  Starr  v 
Willoughby,  218  111.  485,  75  N.  E.  1029.  Ex- 
pression "ultimately  to  be  divided  among  all" 
grandchildren  held  to  postpone  division  and 
consequently  vesting  till  all  life  tenants  of 
income  were  dead  and  until  takers  attained 
specified  ages  if  they  had  not  already  done 
so,  and  to  include  after-born.  Pitze'  v 
Schneider,  216  111.  87,  74  N.  B.  779.  Testate's 
Intention  controls  technical  words  and  ex- 
pressions and  hence  words  "upon,"  "until " 
and  the  like  may  be  so  explained  and  con- 
trolled by  the  context  of  the  will  as  not  to 
prevent  Immediate  vesting.  Hooker  v  Bryan 
[N.  C]  53  S.  E.  130.  Where  testatrix  give 
realty  and  personalty  to  her  nephew  "upon 
his  becoming  21  years  of  ago."  and  lent  the 
same  to  her  sister  "unfii"  that  time  held 
that  nephew  took  vested  remainder,  and  that 
on  his  dying  before  reaching  age  of  21  the 
interest  of  the  sister   terminated   and  prop- 
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the  sense  in  which  they  are  used.  Vesting  is  inquired  of  the  creation  of  the  estate 
cr  interest  and  not  of  possession  or  enjoyment,  hence  it  is  not  postponed  by  words 
01  futurity  or  contingency  related  to  possession  and  enjoyment  only,  and  the  conse- 
quent uncertainty  whether  a  taker  may  ever  enjoy  his  estate  in  possession,""  or 
T.'hether  it  may  not  be  divested  does  not  prevent  its  vesting  in  interest,  whether 
caused  by  the  existence  of  a  trust^"  or  power,"  a  direction  for  an  accumulation," 


erty  passed  at  once  to  remainderman's  heirs 
at     law.     Id. 

28.  See  Particular  words  and  forms  of  ex- 
pression,  ante,  this  section. 

20.  A  vested  remainder  is  one  which  takes 
effect  in  interest  and  right  immediately  on 
the  death  of  the  testator,  though  hot  taking 
effect  in  possession  and  enjoyment  until  the 
determination  of  the  preceding  particular 
estate.  In  re  Kountz's  Estate  [Pa.]  62  A. 
1103.  Future  estates  are  vested  where  there 
is  a  person  in  being  "who  would  have  an  im- 
mediate right  to  possession  of  land  upon  the 
ceasing  of  the  intermediate  or  precedent  es- 
tate. Laws  1896,  p.  559,  c.  547.  In  re  Yerk's 
Estate,  94  N.  T.  S.  1121.  It  is  the  present 
capacity  of  taking  effect  In  possession  if  the 
possession  were  to  become  vacant,  not  the 
certainty  that  It  ever  will  become  vacant 
while  the  remainder  continues,  which  dis- 
tinguishes a  vested  from  a  contingent  re- 
mainder, that  is,  in  the  former  the  enjoyment 
is  uncertain  and  in  the  latter  the  right  to 
that  enjoyment.  In  re  Kountz's  Estate  [Pa.] 
62  A.  1103.  If  upon  the  whole  will  It  appears 
that  the  gift  over  is  only  postponed  to  let  in 
some  other  interest,  it  will  be  held  to  be 
vested,  though  the  time  of  enjoyment  may  be 
postponed.  Barnes  Cycle  Co.  v.  Haines  [N. 
J.  Eq.]  61  A.  515.  "Where  an  absolute  prop- 
erty in  a  fund  Is  bequeathed  in  fractional  in- 
terests in  succession  at  periods  which  must 
arrive,  the  interests  of  the  first  and  subse- 
quent takers  will  vest  together.  Id.;  Moore 
V.  Matthews  [N.  J.  Eq.]   61  A.  743. 

Remainders  lield  vested:  Devise  to  wife 
for  her  exclusive  use  and  benefit  during  her 
life  and  after  her  death  and  funeral  expenses 
are  paid  what  remains  to  be  equally  divided 
between  my  children."  Haviland  v.  Haviland 
[Iowa]  105  N.  W.  354.  Testator  bequeathed 
personalty  in  trust  to  pay  income  to  daugh- 
ters for  their  lives,  provided  that  upon  the 
death  of  a  daughter  the  income  that  would 
have  gone  to  her  should  go  to  her  descend- 
ants. If  any,  according  to  the  law  of  descents, 
and  made  the  duration  of  the  trust  period 
coexistent  with  the  life  estate  of  the  sur- 
vivor of  the  daughters.  Held  that,  where 
daughter  died  leaving  one  child,  the  Income 
of  the  daughter's  share  earned  during  the 
time  in  which  such  child  survived  her  mother 
belonged  to  her  absolutely  and  was  payable 
to  her  estate  on  her  death.  Potts  v.  Shirley 
[Ky  ]  90  S.  W.  590.  Gift  of  residue  to  wife 
for  life  and  upon  her  death  a  certain  part 
of  the  land  included  therein  to  his  daughter 
for  life  with  direction  to  executor  to  sell 
land  on'daughter's  death  and  divide  proceeds 
among  three  named  grandsons.  In  re  Yerk  s 
li-Tatf  94  N.  Y.  S.  1121.  Gift  in  trust  to  pay 
Income  to  husband  for  life  until  his  remar- 


riage and  "in  trust  for  all  my  children  who 
shall  attain  the  age  of  25  years  or  marry 
under  that  age  in  equal  shares."  Hayden  v. 
Sugden,  48. Misc.  108,  96  N.  Y.  S.  681.  Where 
income  from  land  was  given  to  wife  for  life, 
and  on  her  death  to  two  other  persons  for 
their  joint  lives,  and  "on  the  death  of"  the 
latter  the  realty  was  given  in  fee  to  A.  and 
H.  in  equal  parts,  held  that  A.  and  H.  took  a 
fee  as  tenants  in  common  in  equal  shares, 
which  vested  Immediately  upon  testator's 
death.  Moore  v.  Matthews  [N.  J.  Eq.]  61  A. 
743.  Clause  appointing  executor  trustee  and 
authorizing  him  to  sell  the  realty  held  not 
to  make  devise  over  contingent.  Id.  Gift 
"from  and  after  the  death  of"  wife  of  prop- 
erty in  which  she  was  given  life  estate  to 
"such  child  or  children  as  I  shall  leave  or 
have  living  at  the  time  of  my  decease,  and 
to  their  heirs  and  assigns  forever."  Barnes 
Cycle  Co.  v.  Haines  [N.  J.  Eq.)  61  A.  516. 
Where  testator  bequeatlied  residuary  estate 
in  trust  to  invest  a  certain  part  thereof  and 
pay  net  Income  to  grandson  "until  ho  sh.all  at- 
tain the  age  of  25  years,  at  which  time"  prin- 
cipal was  to  be  paid  him,  held  that  he  took 
vested  interest  in  principal.  In  re  Middle- 
ton's  Estate,  212  Pa.  119,  61  A.  808.  Gift  in 
trust  to  pay  income  to  testator's  wife  until 
grandson  became  25,  and  then  or  at  his  prior 
death  to  convey  one-third  to  each  of  testa- 
tor's two  sons  and  their  wives  in  equal  shares 
or,  if  either  son  should  be  dead,  to  pay  a 
specified  sum  to  his  wife  and  to  convey  the 
remainder  to  his  grandson  absolutely  upon 
his  becoming  25.  In  re  Middleton's  Estate, 
212  Pa.  119,  61  A.  808. 

30.  The  creation  of  a  trust  does  not  of 
itself  prevent  the  creation  of  a  remainder 
vesting  at  the  death  of  testator.  In  re 
Li'Hommedieu,  138  F.  606.  Gift  in  trust  to 
apply  rents  and  profits  to  maintenance  of 
wife  and  children  until  minor  daughters  died 
or  became  of  age,  when  trust  should  cease 
and  property  be  distributed  among  testator's 
children,  the  descendants  of  any  deceased 
child  to  take  the  share  the  parent  would  have 
taken  if  living,  the  trustee  being  given  a,  dis- 
cretionary power  of  sale,  held  to  give  chil- 
dren a  remainder  vesting  at  testator's  death. 
Id.  It  makes  no  difference  as  to  the  vesting 
whether  the  legal  estate  be  devised  to  trus- 
tees "who  are  required  to  convey  according 
to  the  directions  of  the  will,  or  whether  the 
interest  is  provided  to  take  effect  without 
the  intervention  of  trustees,  nor  that  the 
trust  provides  for  the  accumulation  of  income' 
until  the  period  of  payment  or  distribution 
arises.  Roberts  v.  Roberts  [Md.]  62  A.  161. 
Where  testator  devised  and  bequeathed  res- 
idue to  his  wife  for  life  in  trust  for  the  use 
and  benefit  of  herself  and  children,  author- 
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or  a  divesting  condition."    Where  the  persons  or  the  class  who  are  to  take  in  re- 
mainder,^* or  the  happening  of  the  contingencies  on  which  they  are  to  take,^°  or 


Ized  her  to  sell  any  part  of  the  realty,  the 
proceeds  to  be  invested  upon  the  trusts  of 
the  will,  or  to  lease  the  same,  and  gave  her 
authority,  In  her  discretion,  to  use  so  much 
of  the  principal  as  might  he  necessary  for 
support  of  herself  and  children,  and  then 
gave  all  of  his  estate  "remaining  at  the  death 
of  my  wife"  to  children  in  equal  shares  in 
fee,  children  of  a  deceased  child  to  "receive 
and  have"  the  share  its  parents  "would  have 
been  entitled  to  if  living,"  held  that  the  re- 
mainders vested  at  the  death  of  testator. 
Roberts  v.  Roberts  [Md.]  62  A.  161.  Power 
to  apply  principal  of  trust  to  use  of  bene- 
ficiary does  not  interfere  with  vesting  of  re- 
mainder limited  on  trust,  but  merely  renders 
It  defeasible.  Hayden  v.  Sugden,  48  Misc. 
108,  96  N.  T.  S.  681.  Where  residue  of  estate 
was  bequeathed  to  trustee  to  pay  rents  and 
income  to  son  in  such  amounts  and  at  such 
times  as  should,  according  to  the  judgment 
and  discretion  of  the  trustee,  seem  best,  in 
sums  not  to  exceed  $10  at  any  one  time,  and 
on  son's  death  to  transfer  all  the  property. 
Interest  and  income  "then  in  his  hands  or 
possession"  to  others,  held  that  the  son  did 
not  take  a  vested  interest  in  the  income  dur- 
ing his  life,  and  same  could  not  be  reached 
by  creditors.  Dubois  v.  Barbour  [R.  I.]  61  A. 
752. 

31.  Power  given  to  life  tenant  to  use  so 
much  of  the  principal  as  might  be  necessary 
for  support  and  education  of  children  held 
not  to  make  remainders  contingent.  Rob- 
erts V.  Roberts  [Md.]  62  A.  161. 

38.  Vesting  Is  not  negatived  by  a  direc- 
tion to  accumulate  income  pending  the  time 
for  division.  It  is  only  one  circumstance. 
Bosworth  v.  Stockbridge  [Mass.]  75  N.  B.  712. 
Even  when  coupled  \7ith  the  fact  that  one 
or  more  of  the  shares  will  go  to  children  of 
the  first  takers  as  a  class.     Id. 

33.  The  fact  that  an  estate  is  liable  to  be 
aivested  in  whole  or  in  part  upon  a  contin- 
gency does  not  make  it  a  contingent  estate. 
Fact  that  life  tenant  is  given  power  of  dis- 
position for  certain  specified  purposes  does 
not,  but  estates  vest  subject  to  power.  Rob- 
erts V.  Roberts  [Md.]  62  A.  161.  Will  pro- 
vided that  on  death  of  ^ridOTV,  to  whom  use 
for  life  was  given,  realty  should  be  sold  and 
proceeds  divided  among  testator's  surviving 
children.  Held  that  each  child  surviving  tes- 
tator took  a  vested  interest  to  come  into  pos- 
session upon  widow's  death.  Boggs  v.  Boggs 
[N.  J.  Eq.]  60  A.  1114.  Further  provision 
that  share  of  any  child  on  his  death  was  to 
he  "inherited"  by  survivors  held  to  make 
vested  estate  of  each  child  liable  to  be  di- 
vested by  his  death  before  the  time  of  dis- 
tribution. Id.  Provision  that  shares  of  two 
of  the  children  should  be  invested  during 
their  lives  and  the  Interest  paid  to  them, 
held  not  to  diminish  their  interest  in  the  es- 
tate, but  only  to  restrict  the  use  of  it  for 
life  and  not  to  prevent  their  shares  passing 
to  the  survivors  on  their  death  before  the 
time  of  distribution.  Id.  Testator  gave  res- 
idue to  his  two  daughters  jointly  during 
their  lives,  on  the  death  of  one  her  share  to 
go  to  the  other,  and,  on  the  death  of  the 
other,  the  whole  estate  "to  be  equally  divided 


among  all  my  heirs,  share  and  share  alike," 
the  child  or  children  of  any  deceased  parent 
taking  share  the  parent  would  have  been 
entitled  to  If  living.  Held  that  heirs  of  tes- 
tator living  at  his  death  took  vested  remain- 
ders, but  if  any  such  heir  died  during  the 
continuance  of  the  life  estate,  his  interest 
would  be  divested  and  his  children  would 
take  as  executory  devisees  by  substitution  in 
preference  to  a  grantee  of  such  heir.  Brant- 
ley V.  Bittle  [S.  C]  51  S.  E.  561.  Devise  over 
in  case  of  death  of  one  of  members  of  class 
given  remainder  does  not  negative  present 
vesting.  Taylor  v.  Stephens  [Ind.]  74  N.  E. 
980. 

34.  Daws  1896,  p.  664,  c.  547,  5  30.  Rich- 
ards V.  Hartshorne,  110  App.  Div.  650,  97  N. 
Y.  S.  754.  The  remainder  is  not  made  con- 
tingent by  uncertainty  as  to  the  amount  of 
the  estate  remaining  undisposed  of  at  the 
expiration  of  the  life  estate,  but  by  uncer- 
tainty as  to  the  persons  who  are  to  take. 
Roberts  v.  Roberts  [Md.]  62  A.  161.  The  fact 
that  some  of  the  remaindermen  cannot  be  as- 
certained until  after  the  termination  of  the 
life  estate  has  a  strong  tendency  to  show 
that  all  the  remainders  are  contingent. 
Crapo  V.  Price  [Mass.]  76  N.  E.  1043. 

Remainders  held  contingent  I  Will  devised 
realty  in  trust  to  collect  rents,  pay  annuity 
to  wife  for  life,  and  after  paying  expenses, 
etc.,  to  pay  balance  to  son.  son's  wife,  and 
certain  named  grandchildren  In  equal  shares. 
Distribution  of  Income  in  case  of  divorce  of 
son's  wife  or  death  of  any  of  the  grandchil- 
dren was  provided  for,  and  it  was  then  pro- 
vided that  after  death  of  testator's  wife,  his 
son,  the  death  or  marriage-  of  the  son's  wife, 
and  when  all  the  named  grandchildren 
reached  the  age  of  21,  the  trust  should  ter- 
minate and  the  land  vest  in  fee  simple  abso- 
lutely in  such  grandchildren  and  their  de- 
scendants, descendants  of  any  deceased  child 
taking  parent's  share.  Held  that  remainders 
to  grandchildren  were  contingent.  Brown- 
back  V.  Keister  [111.]  77  N.  E.  75.  Devise  to 
wife  for  life  "and  at  her  death  to  be  equally 
divided  among  my  then  living  children  or 
their  heirs,"  held  to  give  remainders  to  chil- 
dren and  living  issue  of  deceased  children 
contingent  on  their  surviving  the  life  tenant 
Scheirich  v.  Maxwell  [Ky.]  89  S.  W  4  Tes 
tator  bequeathed  personalty  in  trust  to  pay 
income  to  daughters  for  their  lives  pro- 
vided that  upon  the  death  of  a  daughter  the 
income  which  would  have  gone  to  her  should 
go  to  her  descendants  according  to  the  law 
of  descents,  made  the  duration  of  the  trust 
coexistent  with  the  life  estate  of  the  survivor 
of  the  daughters,  and  at  the  death  of  such 
survivor  gave  the  personalty  absolutely  to 
grandchildren  or  their  descendants  in  equal 
portions.  Held  that  gift  of  corpus  to  grand- 
children was  contingent,  only  those  living  at 
the  death  of  the  survivor  of  the  dau^hfers 
being  entitled  to  take.  Potts  v  ShirlJv 
fKy.]  90  S.  W.  590.  Will  gave  sum  to  tris^ 
tees  to  pay  income  to  friend  of  testatrix  fn- 
life,  "and  after  her  decease  to  pay,  distribute 
and  divide  the  said  principal  ?und  however 
the  same  may  then  be  invested,  to  and  amone 
the  children"  of  the  life  tenant  "and  theTssu! 
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the  shares  which  they  are  to  have,  are  uncertain,  there  is  a  contingency  to  which! 
vesting  is  postponed.  A  remainder  directly  over  to  others  after  the  termination 
of  a  life  estate  will  be  deemed  to  vest  at  testator's  death  ia  the  absence  of  anything 


of  any  deceased  child  by  right  of  representa- 
tion, such  issue  taking  the  share  which 
would  have  belonged  to  their  deceased  par- 
ent." Held  that  the  remainders  were  con- 
tingent, the  parties  entitled  to  take  being 
those  who,  at  the  death  of  the  life  tenant, 
were  her  children,  and  the  issue  of  any  de- 
ceased child  by  right  of  .representation. 
Crapo  v.  Price  [Mass.]  76  N.  E.  1043.  Devise 
In  trust  to  pay  income  to  two  persons,  and 
on  the  death  of  the  survivor  to  convey  the 
land  to  their  issue,  or.  If  they  have  none,  to 
a  certain  association.  Richards  v.  Harts- 
horne,  110  App.  Div.  650,  97  N.  T.  S.  754. 
Where  testator  gave  property  to  trustee  to 
pay  income,  after  payment  of  debts,  etc.,  to 
his  daughter  for  life,  with  direction  that 
"upon  her  death"  property  should  be  di- 
vided among  son  and  surviving  grandchildren 
of  children,  held  that  title  did  not  vest  In 
remaindermen  until  death  of  life  beneficiary, 
only  those  surviving  at  that  time  taking.  In 
re  Stocum's  Will,  94  N.  T.  S.  588.  Testator 
gave  each  of  his  three  daughters  a  certain 
sum  per  month  for  ten  years,  at  the  end  of 
■which  time  residuary  estate  was  to  be  equal- 
ly distributed  among  them.  In  case  any  of 
them  died  after  the  execution  of  the  will  and 
prior  to  such  distribution  her  share  was  to 
go  to  her  issue,  and  in  case  of  death  of  any 
of  them  prior  to  such  time  without  issue  her 
share  was  to  go  to  daughters  surviving  at 
time  Of  distribution.  Held  that  the  estates 
created  in  favor  of  Issue  of  daughters  were 
contingent.  In  re  Perry,  48  Misc.  285,  96  N. 
T.  S.  879.  Where  testator  devised  land  to 
his  daughter  for  life  and  provided  that  "after 
her  death"  it  should  go  to  her  children  and 
the  children  of  such  as  were  dead.  Latham 
V.  Roanoke,  R.  &  Lumber  Co.,  139  N.  C.  9,  51 
S.  E.  780.  Where  Jestator  gave  wife  use  of 
his  property  for  life  and  provided  that  at  her 
death  it  should  be  sold  and  the  proceeds 
"equally  divided  among  all  my  children  that 
appears  personally  and  claims  their  part,  and 
this  will  shall  disinherit  all  of  said  children 
that  applies  through  an  agent,"  held  that 
gift  was  only  to  children  living  at  time  fixed 
for  distribution.  Freeman  v.  Freeman  [N. 
C.]  53  S.  E.  620.  Under  devise  of  realty  to 
trustee  to  be  held  until  grandson  should  be 
21.  proceeds  to  be  divided  equally  between 
children  of  deceased  son,  the  trust  to  be  dis- 
charged and  the  realty  to  become  the  prop- 
erty of  the  "remaining"  children  jointly  and 
equally  when  the  grandson  became  21  or 
died,  held  that  each  of  testator's  three  grand- 
daughters took  a  present  vested  estate  In 
common  In  one-fourth  of  the  land,  with  a 
remainder  in  one-third  of  a  fourth  contin- 
gent on  the  death  of  the  grandson  before 
reaching  the  age  of  21.  Smith  v.  Myers,  212 
Pa  51  61  A  573.  Word  "remaining"  means 
"other"  and  not  "then"  surviving  children, 
and  does  not  make  the  fourth  of  each  of  the 
granddaughters  contingent.  Id.  Gift  In 
trust  to  pay  Income  to  children  for  life,  and 
then  to  grandchildren,  and  after  death  of  last 
child  and  ten  years  after  youngest  child  be- 
came    of    age,     to     divide    principal    among 


grandchildren.  In  re  Kountz's  Estate  [Pa.] 
62  A.  1103.  Where  testator  gave  residue  of 
his  property  to  his  nieces  to  their  sole  and 
separate  use,  free  from  control  of  their  hus- 
bands, "said  nieces  to  have  the  use  and  ben- 
efit of  said  property,  half  to  each,  for  and 
during  their  natural  lives,  and  then  to  their 
respective  heirs  to  have  their  own  half"  and 
recited  that  what  he  meant  to  say  was  th.at 
"if  either  of  these  nieces  should  die  without 
children,  the  share  of  the  one  so  dying  shall 
go  to  the  survivor  or  the  surviving  children." 
Rutherford  v.  Rutherford  [Tenn.]  92  S.  W. 
1112. 

35.  Remainder  Is  contingent  when  limited 
so  as  to  take  effect  upon  a  contingency  which 
may  never  happen.  Stoors  v.  Burgess  [Me.] 
62  A.  730.  Legacies  made  payable  on  condi- 
tions which  may  never  happen  and  placed  in 
the  possession  and  under  the  control  of  a 
trustee  and  subject  to  a  condition  precedent 
are  contingent.  In  re  Paulson's  Will  [Wis.] 
107  N.  W.  484.  When  a  future  time  is  named 
for  the  payment  of  a  legacy,  whether  it  ia 
vested  or  contingent  is  a  question  of  inten- 
tion. Id.  Where  testatrix  bequeathed  sum 
to  her  son  to  be  paid  In  15  annual  install- 
ments on  condition  that  he  attended  certain 
church  and  provided  that  if  he  did  not  it 
should  go  to  charitable  Institution,  held  that 
will  did  not  vest  absolute  title  In  son,  but 
that  intention  was  that  condition  was  to  at- 
tach to  gift  and  defeat  it  upon  failure  of  son 
to  perform  and  that  possession  and  control 
of  bequest  should  remain  in  executrix  during 
period  necessary  to  complete  the  trust.  Id.  A 
bequest  to  one  when  he  arrives  at  the  age  of 
21,  or  words  of  a  similar  meaning,  is  con- 
tingent.    Shanley  v.   Herold,   141   F.    423. 

Remainders  held  coutlnsent:  Where  will 
gave  property  to  husband  for  life,  and  then 
to  testator's  three  children,  naming  them, 
and  provided  that,  in  case  of  the  death  of 
either  of  them  prior  to  the  death  of  testator 
or  of  the  life  tenant  leaving  a  child  or  children, 
such  child  or  children  or  its  or  their  de- 
scendants should  inherit  the  share  "which 
would  have  vested  in  their  parents."  Cum- 
mings  V.  Hamilton  [111.]  77  N.  B.  264.  Where 
will  provi,ded  that  grandchildren  were  to 
take  in  remainder  only  in  case  testator's 
daughter  died  before  attaining  age  of  25 
without  issue,  and  his  wife  survived  her, 
Stoors  V.  Burgess  [Me.]  62  A.  730.  Residuary 
bequest  in  fee,  "should  my  daughter  die  un- 
der twenty-one  years  of  age  and  without 
issue."  Cutter  v.  Burroughs  [Me.)  61  A.  767. 
Testator  directed  that  residuary  estate  was 
to  be  equally  distributed  among  his  three 
daughters  at  the  end  of  ten  years,  the  share 
of  any  one  of  them  dying  after  execution  of 
will  and  before  the  time  of  distribution  to  go 
to  her  issue,  and  the  share  of  anyone  dying 
before  such  time  without  issue  to  go  to  the 
daughters  surviving  at  the  time  of  distribu- 
tion. Held  that  each  daughter  took  a  future 
contingent  estate  by  way  of  cross-remainder 
in  the  share  of  each  of  the  others,  in  the 
event  of  their  death  without  issue  within 
the  10  year  period,  and  on  the  further  con- 
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showing  a  contrary  intention.^'  A  gift  found  in  a  direction  to  pay,  convey,  or 
divide,  may  show  an  intention  to  postpone  vesting  until  the  time  of  distribution.'' 
There  is  no  vesting  when  payment  is  postponed  for  reasons  personal  to  the  taker.'^ 
WJiere  there  are  separate  gifts  of  income  and  capital,  the  latter  does  not  vest  until 
the  period  of  distribution.^' 


tingeney  that  she  herself  survive  that  period. 
In  re  Perry,  48  Misc.  285,  96  N.  T.  S.  879. 
Where  testatrix  left  estate  in  trust  to  pay 
half  of  income  to  husband  during  joint  lives 
of  himself  and  son,  and  to  former  in  pre- 
scribed proportions  should  son  die  first,  and 
provided  that  after  husband's  death  all  of  the 
estate  and  income  should  descend  to  son, 
that  if  son  died  before  husband  estate  should 
remain  Intact  and  income  be  divided  in  spec- 
ified proportions,  and  that  after  death  of  both 
husband  and  son  estate  should  remain  in 
trust  and  income  be  paid  to  son's  children, 
held  that  son's  estate  was  contingent  on  his 
surviving  his  fatlier,  and  that  it  never  vested 
where  he  predeceased  him.  Hitter  v.  Knerr 
[Pa.]   63  A.  605. 

36.  Provision  that  upon  death  of  one  for 
whom  estate  is  held  in  trust  for  life  the  fee 
simple  title  to  the  property  shall  vest  in 
grandson  held  to  give  latter  a  vested  remain- 
der in  fee  to  come  into  possession  and  enjoy- 
ment upon  termination  of  the  life  estate. 
Landram  v.  Jordan,  25  App.  D.  C.  291.  As  a 
general  rule  gift  to  one  for  life  with  remain- 
der to  his  children  gives  a  vested  remainder 
to  each  of  such  children  who  is  alive  at  tes- 
tator's death.  Crapo  v.  Price  [Mass.]  76  N. 
E.  1043.  This  is  true  though  such  remainder 
is  to  a  class  and  may  open  up  to  let  in  after- 
born  members  up  to  time  of  distribution,  or 
through  issue  of  any  remainderman  dying 
during  the  continuance  of  the  life  estate  are 
to  take  his  share  by  right  of  representation. 
Id.  "Where  will  directed  trustees  after  death 
of  daughter  to  hold  estate  during  lives  of 
daughter's  children  and  pay  net  income  to 
them,  held  that  life  estates  given  to  such 
children  vested  in  them  at  testatrix's  death, 
subject  to  open  up  to  let  in  after-born  chil- 
dren. MInot  V.  Doggett  [Mass.]  77  N.  E.  629. 
Will  gave  income  of  part  of  residue  to  chil- 
dren of  testator's  deceased  son  during  their 
lives,  the  share  of  any  child  dying  without 
issue  to  go  to  the  survivors,  and  directed 
that  on  the  death  of  all  the  children,  the 
corpus  of  the  trust  should  be  distributed 
among  son's  grandchildren,  who  were  to  take 
by  right  of  representation  and  to  receive 
their  shares  as  they  became  of  age,  taking 
the  income  thereof  in  the  meantime.  Held 
that  grandchildren  took  vested  remainders, 
subject  to  open  to  let  in  after-born  grand- 
children. Minot  v.  Purrington  [Mass.]  77  N. 
B.  630.  Fact  that  accretions  to  shares  of 
surviving  life  tenants  coming  from  the  death 
of  two  of  them  without  Issue  were  contin- 
gent did  not  prevent  grandchildren  taking 
vested  interests  therein  since  whole  estate 
was  to  go  to  them  ultimately.  Id.  Pact  that 
after  death  of  life  tenant  Interest  is  to  be 
paid  ta  remainderman  shows  intention  to 
create  vested  remainders.  Hayden  v.  Sug- 
den,  48  Misc.  108,  96  N.  Y.  S.  681. 

37.  Vesting  Is  suspended  if  futurity  Is  an- 
nexed to  the  substance  of  the  gift,  as  where 
the  only  gift  is  found  in  a  direction  to  divide 


or  pay  at  a  future  time.  Richards  V.  Harts- 
home,  110  App.  Div.  650,  97  N.  Y.  S.  754. 
Will  gave  estate  in  trust  to  pay  income  to 
one  for  life,  and  provided  "from  and  after 
the  death  of"  the  life  tenant  "I  direct  my 
executors  and  trustees  to  convey"  estate  and 
accumulations  of  interest  to  "my  heirs  at 
law  and  next  of  kin,  wliomsoever  they  may 
be."  Held  that  gift  over  was  contingent,  be- 
ing to  heirs  living  at  death  of  life  tenant. 
In  re  Cooper's  Will,  109  App.  Div.  566,  96  N. 
Y.  S.  562.  Fact  that  there  is  no  present  gift 
to  remaindermen  but  only  a  direction  to  pay 
and  divide  tlie  principal  among  the  remain- 
dermen after  the  death  of  the  life  tenant  in- 
dicates an  intention  that  the  remainders 
shall  not  vest  until  the  period  of  distribution. 
Crapo  V.  Price  [Mass.]  76  N.  B.  1043.  Where 
testator  devised  realty  to  widow  for  life  with 
remainder  to  stepson  in  fee,  and  provided 
that  if  latter  should  die  without  issue,  same 
should  be  divided  among  testator's  brothers 
and  sisters,  and  that  in  case  any  of  them  died 
their  share  should  "descend  to  their  chil- 
dren," held  that  provision  in  favor  of  broth- 
ers and  sisters  was  in  nature  of  an  execu- 
tory devise,  which  was  descendible  and 
transmissible.  Dilts  v.  Clayhaunce  [N.  J. 
Bq.]  62  A.  672.  The  provision  for  the  sub- 
stitution of  children  for  deceased  parents 
does  not  require  an  implication  that  testator 
intended  to  limit  his  bounty  to  brothers  and 
sisters  who  should  survive  the  stepson  and 
the  children  then  living  of  such  as  had  died, 
but  the  direction  to  divide  Indicates  an  in- 
tention that  those  who  are  to  share  are  the 
brothers  and  sisters  surviving  on  the  death 
of  the  stepson,  the  children  of  any  who  had 
died  leaving  children,  and  the  grantee,  dev- 
isee, or  heirs  at  law  of  any  who  had  died 
leaving  no  child.  Id.  A  gift  which  is  only 
implied  from  a  direction  to  pay  is  necessarily 
inseparable  from  the  direction  and  must  par- 
take of  its  quality,  so  that  if  the  one  is  fu- 
ture and  contingent  the  other  is  also.  In  re 
Kountz's  Estate  [Pa.]  62  A.  1103.  Gift  in 
trust  to  pay  income  to  children  for  life,  with 
direction  to  divide  principal  among  grand- 
children at  future  period  held  to  give  latter 
contingent  remainders.  Id.  Vesting  is  sus- 
pended where  futurity  is  annexed  to  the  sub- 
stance of  the  gift,  but  not  where  the  gift  is 
absolute  and  the  time  of  payment  only  ia 
postponed.  In  re  L.'Hommedieu,  138  P.  606. 
Mere  omission  of  technical  words  expressing 
a  present  gift  do  not  necessarily  prevent 
vesting  at  death  of  testator.  Id.  Direction 
to  "distribute"  held  not  to  postpone  vesting 
the  language  and  surrounding  circumstances 
not  requiring  such  a  construction.  Id.  Gift 
of  proceeds  to  be  divided  among  children  at 
wife's  death  held  vested.  Nelson  v  Ne'son 
[Ind.  App.]   75  N.  E.   679. 

38.  Bennett  v.  Bennett,  217  111     434    7t;  tj 
E.  339.  ' 

39.  Where  there  are  separate  gifts  of  in- 
eomfi  and  capital,  the  latter  does  not  vest  until 
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Perpetuities*"  and  void  accumulations  should  not  be  found,*^  but  terms  neces- 
sarily leading  to  such  a  result  will  not  be  denied  their  intended  meaning.*^ 


the   period   of   distribution.     In    re   Kountz's 
Estate  [Pa.]   62  A.  1103. 

40.  See  4  C.  L.  1924. 

41.  Where  trust  is  created  for  benefit  of 
several,  the  shares  and  interests  may  be  re- 
garded as  several,  though  the  trust  fund  or 
corpus  remains  undivided,  where  it  was 
clearly  the  intention  that  the  interest  and  in- 
come given  in  equal  shares  were  to  consti- 
tute separate  trusts  under  which  rights  of 
each  beneficiary  were  to  be  separate  and  dis- 
tinct in  his  share  of  income,  and  that  prop- 
erty was  to  be  kept  in  solido  for  mere  con- 
venience of  administration  or  investment. 
Hayden  v.  Sugden,  48  Misc.  108,  96  N.  Y.  S. 
681.  Rule  against  perpetuities  does  not  ap- 
ply to  charitable  trusts,  and  fact  that  an- 
nuity to  charitable  corporation  may  continue 
perpetually  does  not  affect  its  validity.  Mer- 
rill V.  American  Baptist  Missionary  Union 
[N.  H.]  62  A.  647.  Will  speaks  as  of  testator's 
death  as  to  perpetuities.  Will  in  execution 
of  power  left  personalty  In  trust  for  testa- 
tor's daughter  during  her  minority  and  gave 
her  principal  on  reaching  majority.  Trust 
provision  was  void  as  unlawfully  suspending 
absolute  ownership  of  personalty  but  daugh- 
ter became  of  age  before  testator's  death. 
Held  that  provision  creating  trust  was  inop- 
erative, and  principal  vested  In  daughter  im- 
mediately on  testator's  death.  In  re  Pils- 
bury's  Will,  99  N.  T.  S.  62. 

Provlsloiui  held  valldi  Provision  creating 
crust  to  continue  "during  the  life  of  my  son, 
and  of  all  of  his  children  who  are  living  at 
the  time  of  my  death,"  held  not  to  violate 
Civ.  Code  5  715,  prohibiting  the  suspension  of 
the  power  of  alienation  for  a  longer  period 
than  during  the  continuance  of  lives  in  being 
at  the  creation  of  the  condition  or  limita- 
tion, since  will  speaks  as  of  date  of  testator's 
death  and  limitation  or  condition  was  cre- 
ated at  that  time.  In  re  Lux's  Estate  [Gal.] 
85  P.  147.  Fact  that,  by  reason  of  provision 
directing  distribution  of  property  among  the 
children  of  the  son  living  at  termination  of 
trust,  children  born  after  testator's  death 
would  receive  a  share,  held  not  to  prolong 
period  of  suspension.  Id.  Testatrix  devised 
realty  to  one  for  life  with  remainder  to  tes- 
tatrix's heirs  at  law,  but  only  after  the  pay- 
ment by  them  to  the  life  tenant's  heirs  of  the 
value  of  any  improvements  made  by  the  life 
tenant.  Held  that  the  condition  did  not  vio- 
late the  rule  against  perpetuities  since  the 
heirs  of  testatrix  who  were  to  perform  the 
condition  were  those  living  at  testatrix's 
death,  and  since  it  was  required  to  be  per- 
formed by  them  during  their  lifetime,  and 
hence  during  lives  in  being.  Hill  v.  Gianelli 
(111.]  77  N.  B.  458.  Where  will  described 
such  heirs  as  residents  of  Switzerland  and 
treaty  provided  that  citizens  of  the  latter 
country  who  were  unable  to  hold  property 
In  the  United  States  by  reason  of  the  fact 
that  they  were  aliens  should  have  three  years 
In  which  to  dispose  of  it,  held  that  since 
their  interest  In  the  property  could  only  last 
three  years  a  perpetuity  was  not  created  by 
gift  to  them,  but  their  neglect  to  perform 
condition  would  only   defeat  their   title.     Id. 


Where  will  gave  income  to  daughter  for  life 
and  on  her  death  to  latter's  children  for  life, 
held  that  equitable  life  estates  in  latter  were 
not  too  remote  since  as  to  those  living  at 
testatrix's  death  they  would  vest  at  that  time, 
and,  as  to  one  in  ventre  matris,  at  her  birth, 
though  subject  to  be  divested  as  to  those 
who  did  not  survive  their  mother.  Peabody 
V.  Tyszkiewicz  [Mass.]  77  N.  E.  839.  Will 
directed  that  part  of  testatrix's  estate  should 
be  held  in  trust  after  daughter's  death  dur- 
ing lives  of  her  children  to  pay  income  to 
such  children,  and  that  at  the  death  of  such 
children  the  corpus  should  be  paid  to  daugh- 
ter's grandchildren  as  they  respectively  at- 
tained the  age  of  21,  such  grandchildren  to 
take  by  right  of  representation,  and  during 
their  minority  after  the  death  of  their  par- 
ents to  have  income  on  share  of  capital 
which  they  would  receive  on  arriving  at  21. 
Held  that  grandchildren  were  not  to  be 
treated  as  members  of  one  class  to  be  con- 
sidered together,  but  that  the  limitation  over 
to  each  was  to  be  consifiered  by  itself  alone, 
and  that  shares  of  children  of  life  tenant  wer* 
to  be  considered  separately,  so  that  as  to 
those  of  them  who  were  living  at  testator's 
death  the  devise  to  the  grandchildren  was 
not  too  remote,  though  it  was  as  to  children 
born  after  testator's  death.  Minot  v.  Dog- 
gett  [Mass.]  77  N.  E.  629.  Where  will  placed 
estate  in  trust  for  two  lives,  fact  that  it  also 
provided  for  payment  of  annuity  to  third 
person  did  not  prevent  vesting  so  as  to  vio- 
late rule  against  perpetuities.  Cole  v.  Lee 
[Mich.]  12  Det.  Leg.  N.  975,  106  N.  W.  855. 
An  entire  estate  may  be  held  In  trust  for  one 
beneficiary  for  life,  and  on  his  death  may 
then  be  divided  into  shares,  each  of  which 
may  be  held  in  trust  for  a  second  separate 
lifCj  and  it  is  not  necessary  that  testator 
create  a  single  trust  in  a  single  piece  of 
property,  but  he  may  create  separate  trusts 
In  undivided  interests,  the  validity  of  each 
of  which  is  dependent  wholly  on  its  own  pro- 
visions. In  re  Mount's  Will  [N.  T.]  77  N.  E. 
999,  afg.  107  App.  Div.  1,  95  N.  Y.  S.  490.  Tes- 
tatrix gave  property  In  trust  to  pay  income 
to  sister  for  life  and  provided  that  on  her 
death  the  property  should  be  divided  into 
equal  shares,  one  to  .be  set  apart  for  each 
child  of  a  nephew  then  living  or  who  might 
have  died  leaving  surviving  issue,  the  share 
of  each  child  to  be  hel'd  in  trust  for  him  for 
life  with  remainder  to  his  issue,  and  the 
share  of  each  child  who  predeceased  the  sis- 
ter leaving  issue  to  vest  absolutely  in  such 
issue  on  their  arriving  at  age  of  25.  Held 
that  as  to  share  of  child  of  nephew  living  at 
testatrix's  deatli  the  suspension  was  only  for 
two  lives  and  validity  of  trust  in  favor  of 
children  then  living  was  not  affected  by  dis- 
position In  favor  of  children  born  thereafter. 
Id.  Devise  of  property  to  wife  and  children 
"to  be  equally  divided  and  equally  shared 
among  them  after  the  youngest  child  of  them 
shall  have  attained  the  age  of  21  years  and 
until  such  time  and  during  his  minority  I 
desire  that  my  said  wife  shall  receive  and 
have  the  sole  use  of"  the  Income,  held  not  to 
suspend   power   of   alienation    for   more    than 
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Possession  and  enjoyment*^  accompany  a  present  vested  legal  estate.  In  the 
case  of  a  future  interest  they  await  its  vesting  as  a  legal  estate,"  and  in  the  case  of 
a  trust  or  equitable  estate  the  beneficiary  becomes  entitled  to  possession  when  the 
trust  is  completed  or  the  conditions  on  which  testator  made  the  right  depend  are 
satisfied.*"  In  case  of  a  life  tenancy  in  consumable  personalty  or  money,  special 
conditions  of  possession  to  protect  future  interests  may  be  found.*' 


two  lives,  the  period  of  suspension  termi- 
nating on  arrival  at  majority  or  death  ol 
youngest  child.  Jacohy  v.  Jacoby,  94  N.  T. 
S.  260.  Where  testatrix  devised  property  in 
fee,  subject  to  life  estates  in  daughters  or 
the  survivors  or  survivor  of  them  while  they 
remained  unmarried,  held  that  the  power  of 
alienation  was  not  suspended  since  life  ten- 
ants and  remaindermen  could  jointly  dispose 
of  the  fee.  Graham  v.  Graham,  48  Misc.  4,  97 
N.  T.  S.  779.  Will  creating  trust  providing 
for  semi-annual  payments  of  income  to  life 
tenant  without  any  provision  that  it  should 
not  be  paid  oftener,  held  to  vest  income  in 
life  tenant  as  it  was  paid  in,  so  that  income 
which  had  accrued  at  time  of  latter's  death 
passed  to  his  representatives,  notwithstand- 
ing provision  directing  trustees  on  death  of 
life  tenant  to  transfer  corpus  of  estate  "and 
any  income  remaining  In  their  hands"  to  re- 
maindermen and  not  to  create  void  accumu- 
lation. In  re  Keogh,  98  N.  T.  S.  433,  modify- 
ing 47  JMisc.  37,  95  N.  T.  S.  191  on  other 
grounds. 

42.  Power  of  sale  given  trustees  does  not 
take  trust  out  of  statute  where  proceeds  re- 
main subject  to  trust.  Hayden  v.  Sugden,  48 
Misc.  108,  96  N.  T.  S.  681.  Where  estate  could 
not  be  created  by  direct  devise  without  vio- 
lating rule,  it  cannot  be  created  by  interven- 
tion of  power.  Id.  In  applying  rule  as  to 
suspension  of  absolute  ownership  of  person- 
alty, provisions  of  a  will  attempting  to  exer- 
cise a  power  of  appointment  conferred  by 
will  must  be  tested  by  reading  them  into  the 
will  conferring  the  power.  In  re  Pilsbury's 
Will,  99  N.  T.  S.  62.  Under  Laws  1897,  p.  507, 
c  417,  §  2  (Gen.  Laws  c.  47,  p.  3900)  and  Laws 
1896,  p.  683,  c.  547,  §  158  (Gen.  Laws  c.  46,  p. 
3824),  period  of  suspension  is  to  be  computed 
from  date  of  creation  of  power,  and  provision 
of  will  executing  power  suspending  owner- 
ship for  life  of  person  not  In  being  at  crea- 
tion of  power  is  void.  Id.  The  va- 
lidity ol  the  testamentary  disposition  is 
not  to  be  determined  by  what  occure 
after  testator's  death,  but  by  what  might 
have  occurred  upon  any  possible  con- 
tingency. Question  whether  trust  for  bene- 
fit of  wife  and  others  violates  rule  against 
perpetuities  is  not  affected  by  fact  that  wife 
elects  to  take  against  the  will.  People's 
Trust  Co.  V.  Flynn,  106  App.  Div.  78,  94  N.  Y. 
S.  436,  rvg.  44  Misc.  6,  89  N.  T.  S.  705.  Trust 
to  collect  rents  and  pay  income  to  benefici- 
aries for  30  years  followed  by  words  "thirty 
years  after  my  death  I  give"  corpus  to  same 
beneficiaries  held  harmonious  and  rejection 
of  latter  clause  to  avoid  remoteness  was 
wrong.     Reid  v.  Voorhees,  216  111.  236,  74  N. 

B    804. 

ProvtsloM  held  void:  Devise  in  trust  for 
life  with  remainder  to  heirs  of  beneficiary 
held  void  as  to  remainders  under  statute 
a°-ainst  perpetuities  in  force  in  1871.     Gerard 


V.  Ives  [Conn.]  62  A.  607.  Trust  to  pay  In- 
come to  children  for  life  then  to  grandchil- 
dren and  to  divide  estate  among  grandchll- 
"^ri^-n  as  thp  fpTn^iP3  sboTiTd  Qttain  21  ^"^^ra 
and  the  males  25  years  is  too  remote.  Pitzel 
v.  Schneider,  216  111.  87,  74  N.  E.  779.  Laws 
1S96,  o.  B47,  p.  571,  §  76,  subd.  3,  authorizes 
trust  to  pay  annuities,  and  calling  it  an  an- 
nuity does  not  make  interest  of  beneficiary 
assignable.  People's  Trust  Co.  v.  Plynn,  106 
App.  Div.  78,  94  N.  Y.  S.  436,  rvg.  44  Misc.  6, 
89  N.  T.  S.  706.  An  annuity  chargeable  up- 
on a  residuary  estate  does  not  prevent  the 
vesting  of  the  fee  in  possession,  while  a  ben- 
eficial interest  in  a  trust  does.  Id.  Testator 
gave  property  to  trustees  to  collect  rents, 
etc.,  and  out  of  net  income  to  pay  his  wife 
a  certain  sum  per  annum  for  life,  and  after 
payment  of  such  amount  to  divide  the  bal- 
ance of  the  income  among  certain  named 
nersons  until  ihe  death  of  two  named  daugh- 
ters, and  upon  their  death  gave  corpus  to 
certain  named  persons.  Held  that  provision 
for  widow  did  not  create  an  annuity  inde- 
pendent of  the  trust,  but  was  a  part  of  it  and 
gave  her  an  unassignable  beneficial  interest, 
ind  hence  trust  was  void  because  Its  dura- 
tion was  measured  by  three  lives.  Id.  At- 
tempted continuance  of  trust  after  death  of 
husband  and  a  daughter  for  benefit  of  daugh- 
ter's husband  by  power  of  appointment  of 
income,  certain  other  powers,  and  alternative 
provisions  in  case  of  default  In  exercise  of 
powers,  held  Invalid  as  attempting  to  sus- 
pend power  of  alienation  for  more  than  two 
lives.  Hayden  v.  Sugden,  48  Misc.  108,  96  N. 
T.  S.  681.  Testator  directed  that  residuary 
estate  was  to  be  equally  distributed  among 
his  three  daughters  at  the  end  of  ten  years. 
In  case  any  of  them  died  after  the  execution 
of  the  will  and  prior  to  such  distribution  her 
share  was  to  go  to  her  issue,  and  in  case  of 
the  death  of  anyone  prior  to  such  time  with- 
out issue  her  share  to  go  to  daughters  sur- 
viving at  time  of  distribution.  Held  that 
the  provision  made  for  daughters  by  way  of 
cross-remainders  contravened  rule  against 
perpetuities  since  persons  on  whose  surviv- 
orship the  estate  was  limited  to  take  effect 
could  not  be  determined  until  ten  years  from 
death  of  testator,  a  period  not  measured  by 
lives.  In  re  Ferry,  48  Misc.  285,  96  N.  Y.  S. 
S79.  A  devise  over  limited  upon  an  indefi- 
nite failure  of  issue  is  void  for  remoteness. 
Devise  over  "should  my  heirs  and  their  heirs 
cease  to  exist,  and  the  time  ever  come  when 
there  was  no  lineal  descendant  to  occupy  and 
care  for  said  property."  Merrill  v.  American 
Baptist  Missionary  Union  [N.  H.]  62  A.  647. 
Gift  in  trust  to  pay  income  to  children  for 
life,  and  after  the  death  of  last  child,  and  10 
years  after  youngest  grandchild  became  of 
■ige,  to  divide  principal  among  grandchil- 
dren. In  re  Kountz's  Estate  [Pa.]  62  A.  1103 
Will    held   to    create    single   trust    for    three 
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Individual  rights  in  gifts  to  two  or  more." — At  common  law  a  legacy  to  two 
or  more  persons  by  name  makes  them  Joint  tenants  with  right  of  survivorship*' 
in  the  absence  of  words  indicating  an  intention  to  confer  distinct  interests/'  but 
this  rule  has  been  generally  changed  by  statute.^" 

A  gift  to  a  class  is  a  gift  to  those  coming  within  that  description  at  testator's 
death,"^  in  the  absence  of  anything  showing  a  contrary  intention/^  and  those  sur- 
viving testator  take  the  entire  legacy.'"  Where  the  gift  is  coupled  with  a  postpone- 
ment of  division,  all  those,  and  only  those,  answering  the  description  at  the  time  of 
division  will  share,^*  including  after-bom  members  of  such  class.""     The  fact  that 


lives  of  testator's  sons.  Central  Trust  Co. 
V.  Egleston  [N.  Y.]  77  N.  B.  989,  rvg.  96  N.  T. 
S.  1116.  47  Misc.  475.  95  N.  T.  S.  945. 

43.  See  4  C.  L..  1925. 

44.  See  Vesting,  ante,  this  section. 

45.  See  Trust  Estates  and  interests,  post, 
this  section,  and,  also,  §  6  E.  post. 

46.  See  2  C.  L.  2141,  n.  19,  20,  and  also 
Life  Estates,  Reversions,  and  Remainders,  6 
C.  L.  460. 

47.  See  4  C.  L.   1925. 

48.  Will  gave  property  In  trust  to  pay- 
over  .income  to  testator's  "children  and 
grandcliildren  now  living  or  who  may  be  liv- 
ing at  the  time  of  my  decease,  in  equal 
shares  and  proportions"  for  the  life  of  each 
of  said  children,  and  directed  that  "upon  the 
death  of  the  last  surviving  one  of  my  chil- 
dren" the  trustee  should  convey  the  estate 
"together  vrith  any  income  of  the  same  re- 
maining in  his  hands,  to  the  heirs  and  legal 
representatives  of  my  deceased  children  in 
equal  shares,"  the  latter  to  take  by  way  of 
representation.  Held  that  the  gift  of  income 
to  children  and  grandchildren  was  a  gift 
to  them  as  a  class  and  not  as  tenants  in  com- 
mon, and  hence  the  share  of  a  child  dying 
without  issue  after  testator  and  before  the 
time  of  division  went  to  the  survivors.  Me- 
serve  v.  Haak  [Mass.]  77  N.  E.  377.  Without 
words  indicating  contrary  intention.  Tren- 
ton Trust  &  Safe  Deposit  Co.  v.  Armstrong 
[N.  J.  Eq.]  62  A.  456.  Gift  in  trust  for  three 
unmarried  daughters  so  long  as  they  remain 
unmarried,  with  remainder  over  in  the  event 
of  "all  marrying,"  held  to  make  them  joint 
tenants  with  right  of  survivorship,  the  word 
"all"  applying  only  to  so  many  of  the  class 
as  remain  capable  of  marrying,  and  the  death 
of  one  not  destroying  the  class  because  all 
cannot  marry.     Id. 

49.  "Equally  and  Jointly"  implies  a  ten- 
aijcy  in  common,  the  former  quoted  word 
overcoming  the  latter.  Taylor  v.  Stephens 
[Ind.]  74  N.  E.  980.  Joint  tenancy  is  nega- 
tived by  provision  that  shares  of  deceased 
members  of  a  class  of  takers  shall  go  to 
their  children.  Taylor  v.  Stephens  [Ind.]  74 
N.  B.  980.  Words  "In  equal  shares  and  pro- 
portions" generally  mean  tenancy  in  common 
but  they  are  not  conclusive.  Meserve  v. 
Haak  [Mass.]  77  N.  E.  377. 

50.  A  devise  to  two  or  more  creates  a 
tenancy  in  common  unless  a  contrary  intent 
is  expressed.  Code  §  2923.  Gilmore  v.  Jen- 
kins [Iowa]  106  N.  W.  193.  Unless  expressly 
declared  to  be  joint  tenancy.  Real  Property 
Law,  §  56.  In  re  Pe;:ry,  48  Misc.  285,  96  N.  T. 
S.  879.  Where  testatrix  devised  property  in 
fee,  subject  to  use  thereof  by  her  three  un- 
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married  daughters,  and  the  survivors  and 
survivor  of  them,  while  they  remained  un- 
married, held  that  three  unmarried  daugh- 
ters became  tenants  in  common  with  cross 
remainder  for  life.  Graham  v.  Graham,  48 
Misc.  4,  97  N.  T.  S.  779. 

51.  Remainder  to  "my  children."  In  re 
L'Hommedieu,  138  F.  606.  Does  not  include 
persons  dead  before  the  making  of  the  will, 
who,  had  they  survived  till  that  time,  would 
have  fallen  within  the  description  given  such 
class.  Gift  to  "children  who  shall  have  ar- 
rived at  the  age  of  21  years."  Pimel  v.  Bet- 
jemann  [N.  T.]  76  N.  E.  157,  rvg.  99  App. 
Div.  559,  91  N.  T.  S.  49.  Testator  devised 
land  to  sister  and  her  own  children  and  to 
liis  nephew  and  his  children,  share  and  share 
alike,  as  long  as  they  live.  Held  that  gift 
was  immediate  and  vested  in  named  persons 
and  the  children  In  esse  at  the  death  of  tes- 
tator to  the  exclusion  of  children  born  after 
that  time.  Robinson  v.  Harris  [S.  C]  53  S. 
B.   755. 

52.  Testator  bequeathed  to  wife  the  In- 
terest on  certain  mortgage  for  life,  and  pro- 
vided that  "at  her  death  the  said  principal 
sum"  of  the  mortgage  "to  be  equally  divided 
between  ray  sons  or  their  heirs."  Held  that 
sons  meant  were  those  living  when  will  was 
made  so  that  issue  of  sons  who  predeceased 
testator  took  parents'  share.  In  re  Smith'3 
Estate,  97  N.  T.  S.  321. 

53.  Davis  v.  Sanders,  123  6a.  177,  51  S.  E. 
298.  Civ.  Code  §  3330,  providing  that  legacy 
to  legatee  who  dies  before  testator  or  before 
the  execution  of  the  will  shall  not  lapse  but 
shall  go  to  his  issue,  if  any,  living  at  testa- 
tor's death,  does  not  apply  where  the  gift  is 
to  a  class,  and  some  member  of  the  class  sur- 
vives testator.  Id.  Gift  to  named  daughter 
and  her  children  held  a  gift  to  a  class,  and 
where  the  daughter  had  two  children,  both 
of  whom  died  before  testator  and  one  of 
whom  left  issue,  held  that  daughter  would 
take  the  whole  legacy  to  the  exclusion  of 
sucli  issue.     Id. 

54.  See,  also,  ante  this  section.  Vesting. 
When  a  legacy  is  given  to  a  class,  as  grand- 
children, the  heirs  of  a  grandchild  who  wag 
living  at  the  death  of  testator,  but  who  dies 
before  the  time  fixed  for  distribution,  take 
nothing,  but  after-born  grandchildren,  living 
at  the  time  of  distribution,  will  share.  Stoors 
V.  Burgess  [Me.]  62  A.  730.  Where  will  pro- 
vided that  should  testator's  wife  survive  his 
daughter  the  latter  dying  without  issue,  she 
was  to  have  whole  income  for  life,  and  that 
"at  her  death"  the  estate  was  to  be  divided 
equally  into  two  parts,  one  part  "to  be  divid- 
ed  equally  among  the  grandchildren  of  my 
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some  of  the  individuals  are  named  does  not  necessarily  deprive  the  gift  of  its 
character  as  one  to  a  class/" 

Descendants  of  testator  generally  take  per  stirpes."*^     A  direction  to  divide 
equally  ordinarily  requires  a  division  per  capita/*  but  where  the  takers  are  descend- 


deceased  father,"  held  that  only  grandchil- 
dren living  at  the  death  of  the  wife  were 
entitled  to  share.  Id.  Where  testator  left 
residuary  estate  in  trust  for  daughter  for 
life,  and  provided  that  "upon"  her  death 
property  should  go  to  "her  heirs  at  law"  in 
ease  she  failed  to  make  a  will,  held  that 
gift  over  was  to  those  who  were  her  heirs 
at  law  at  the  time  of  her  death,  and  not  to 
those  who  would  have  been  her  heirs  at  the 
time  of  testator's  death.  CofBn  v.  Jernegan 
[Mass.]  75  N.  B.  958.  Will  gave  part  of 
estate  in  trust  for  use  of  daughter  during 
life,  and  provided  that  on  her  death  It  was 
to  go  to  her  children  then  living,  or,  In  case 
there  were  none,  then  to  testator's  (misprint- 
ed "her"  in  N.  T.  S.)  heirs  at  law  in  such 
shares  as  they  would  take  realty  of  which 
he  should  die  possessed  under  the  intestate 
laws.  Held  that  on  the  death  of  the  daugh- 
ter after  testator  without  Issue,  the  prop- 
erty passed  to  persons  who  "would  have  been 
testator's  heirs  at  law  had  he  died  imme- 
diately after  daughter.  Beers  v.  Grant,  110 
App.  Div.  162,  97  N.  T.  S.  117. 

55.  Vested  gifts  to  a  class  to  come  Into 
possession  in  future.  Bosworth  v.  Stock- 
bridge  [Mass.]  75  N.  E.  712.  In  the  case  of 
gifts  to  children  or  grandchildren  the  re- 
mainder will  open  to  let  in  after-born  mem- 
bers of  the  class.  Minot  v.  Purrington 
[Mass.]  77  N.  E.  630.  Children.  Minot  v. 
Doggett  [Mass.]  77  N.  E.  629.  Grandchildren. 
Stoors  V.  Burgess  [Me.]  62  A.  730;  Peabody  v. 
Tyszkiewicz  [Mass.]  77  N.  E.  839.  Where  a 
devise  is  made  to  one  and  his  children,  and 
he  has  a  child  when  the  devise  Is  made,  such 
child  will  take  an  equal  share  "with  the  par- 
ent, and  the  estate  will  open  up  and  let  in 
after-born  children.  Bently  v.  Ash  [W.  Va.] 
S3  S.  B.  636.  Testator  devised  realty  in  equal 
shares  to  his  children,  but  provided  in  re- 
gard to  the  share  of  one  of  his  daughters 
that  "it  is  my  express  will  and  desire  and 
I  hereby  give  the  same  to  her  and  her  child 
or  children,  to  be  held  by  them  free  from 
the  claim  or  claims  of  control  of  her  hus- 
■band,"  the  same  to  be  held  and  enjoyed  by 
daughter  and  child  or  children  as  their  sep- 
arate property,  and  the  husband  not  to  haVe 
any  control  over  it.  Daughter  had  child  liv- 
ing when  will  was  made  and  at  testator's 
death.  Held  that  not  only  such  child,  but  all 
children  born  to  daughter  thereafter  took 
each  in  tee  equally  under  the  will  with  the 
daughter.     Id. 

GO.  Where  one  of  the  persons  who  are  to 
take  as  a  class  is  named,  and  the  others  are 
uncertain  in  number,  to  be  ascertained  in 
the  future,  the  share  of  each  dependent  upon 
the  actual  number,  the  devise  is  to  the  class 
as  a  body  of  persons,  and  not  as  individuals, 
■unless  the  will  or  the  attendant  circum- 
stances require  a  different  construction. 
Bavis  V.  Sanders,  123  Ga.  177,  51  S.  B.  298. 

57.  Testator  gave  estate  to  daughter  in 
trust  for  his  wife  for  life,  and  after  her 
death  In  trust  for  his  four  daughters  equal- 
ly  tor   '^cce,    and   after   their   death   in   trust 


for  the  child  or  children  of  each  of  the 
daughters  then  living  in  fee  simple,  sucli 
child  or  children  respectively  to  take  the 
share  of  his,  her,  or  their  parent.  It  was 
then  provided  that  if  any  daughter  should  die 
unmarried  her  share  should  "pass  to  her  or 
their  surviving  sisters  or  sister  for  life  equal- 
ly; and  upon  her  or  their  death  shall  vest 
in  her  or  their  child  or  children  In  the  same 
manner,  and  for  the  same  estate,  as  her  or 
their  original  share  or  shares."  Two  of  the 
daughters  died  unmarried,  and  a  third  there- 
after died  leaving  children.  Held  that,  the 
widow  also  having  died,  such  children  took 
their  mother's  entire  share,  and  were  en- 
titled to  half  the  net  Income  of  the  estate, 
and  equitable  remainder  of  entire  estate  was 
in  them  and  their  heirs,  subject  to  be  open- 
ed to  let  in  after-born  children  of  other 
daughter.  Cruit  v.  Owen,  25  App.  D.  C.  614. 
Where  will  provided  that  on  death  of  daugh- 
ter her  share  of  principal  of  trust  fund 
should  be  paid  "to  her  lawful  issue,  share 
and  share  alike,"  held  that  the  division 
should  be  made  among  the  children  of  the 
daughter  and  the  issue  of  deceased  children 
taking  per  stirpes,  and  that  the  issue  of  a 
living  child  was  not  entitled  to  a  share. 
Coates  V.  Burton  [Mass.]  77  N.  E.  311.  Un- 
der will  devising  property  to  children  or  is- 
sue of  deceased  brother  and  providing  that 
they  should  take  per  stirpes,  the  children  or 
issue  of  any  deceased  child  of  such  brother 
to  take  the  "same  share  which  their  deceas- 
ed parent  would  have  taken  if  living."  held 
that  the  children  of  a  daughter  of  the  broth- 
er who  died  before  the  will  was  made  took 
only  the  share  their  mother  would  have 
taken  had  she  survived  testatrix.  In  re 
Truman'  [R.  I.]    61   A.    598. 

58.  Where  will  provided  that  If  wife  sur- 
vived daughter  estate  was  to  be  divided  into 
two  parts  on  wife's  death,  one  part  "to 
be  divided  equally  amongst  the  grandchil- 
dren of  my  deceased  father,"  held  that 
grandchildren  living  at  death  of  wife  took 
per  capita.  Stoors  v.  Burgess  [Me.]  62  A. 
730.  Equality  imports  a  gift  to  several  as  in- 
dividuals. Hence  representatives  take.  Best  v. 
Berry  [Mass.]  75  N.  E.  743.  Testator  creat- 
ed trust  in  personalty,  gave  income  to  daugh- 
ters for  their  lives,  provided  that  upon  the 
death  of  a  daughter  the  income  that  would 
have  gone  to  her  should  go  to  her  descend- 
ants, if  any,  according  to  the  law  of  descents, 
and  made  the  duration  of  the  trust  period 
coexistent  with  the  life  estate  of  the  sur- 
vivor of  the  daughters,  and  then  disposed  of 
the  personalty  by  giving  it  absolutely  to  his 
grandchildren,  or  their  descendants.  In  equal 
proportions.  Held  that  grandchildren,  on 
the  death  of  the  survivor  of  the  daughters 
took  per  capita.  Potts  v.  Shirley  [Ky.]  90  s! 
W.  590.  Where  will  directed  division  of 
balance  of  estate  in  equal  portions  among 
named  persons,  described  as  daughters  of 
testator's  deceased  brothers,  a  named  broth- 
er of  testator,  and  the  children  of  a  certain 
deceased    sister,     naming    them,     held     that 
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ants  of  testaiar  and  stand  in  different  degrees  of  relationship  they  take  per  stirpes 
in  the  absence  of  an3'thinf  showing  a  contrary  intention.^"  Naming  persons  does 
not  make  the  gift  per  capiu  wliere  they  are  relatives  standing  in  different  degrees."" 
Wliere  the  gift  is  to  person  standing  in  the  same  relationship  and  by  alternation 
to  those  who  constitute  thur  descendants,  the  latter  take  per  stirpes."^ 

Conditions.^^ — No  precise  words  ai'e  necessary  to  create  a  condition,  any  words 
showing  such  an  intent  being  sufBcicnt,*^  but  conditions  are  not  favored,  and,  in 
the  absence  of  express  terms  to  that  effect,  will  not  be  implied  unless  the  intent  is 
clear."*  Whether  a  condition  is  precedent  or  subsequent  is  a  question  of  intention.""* 
If  precedent,  it  must  be  complied  with  before  the  estate  will  vest.""    If  personal 


legatees  took  per  capita.  Hardy  v.  Roach 
[Mass.]  76  N.  E.  720.  Where  will  provided 
that  on  death  of  life  tenant  the  estate  was 
"to  be  equally  divided  among  all  my  heirs, 
share  and  share  alike,"  the  child  or  children 
of  any  deceased  parent  taking  the  share  to 
which  the  parent  would  have  been  entitled  if 
living,  held  that  those  answering  the  de- 
scription of  "heirs"  at  testator's  death  took 
per  capita.  Brantley  v.  Bittle  [S.  C]  5i  S.  E. 
661.,  Provision  as  to  child  of  deceased  par- 
ent taking  parent's  share  held  not  intended 
to  show  proportions  In  which  those  answer- 
ing description  of  heirs  at  testator's  death 
should  take,  but  to  mean  that  the  child  or 
children  should  take  the  share  of  an  heir 
who  died  after  the  testator  and  before  the 
falling  In   of  the   life   estate.     Id. 

59.  Where  will  gave  personalty  in  trust 
for  daughter  for  life,  and  provided  that  up- 
on her  death  the  property  should  be  divided 
equally  among  son  and  the  surviving  grand- 
children of  testator,  held  that  division  should 
be  made  per  stirpes.  In  re  Stocum's  Will,  94 
N.    T.    S.    688. 

60.  A  devise  to  A  son  of  B:  C  son  of  D; 
E  son  of  F;  the  ten  children  of  G,  naming 
them,  and  If  any  of  the  ten  die  before  tes- 
tator, their  share  to  the  survivors  of  such 
ten.  All  legatees  were  children  of  testator's 
brothers.  Held  that  the  estate  should  be 
divided  Into  four  parts  and  distributed  per 
stirpes.  Fleck's  Estate,  28  Pa.  Super.  Ct. 
466. 

61.  Where  will  gave  estate  In  trust  to 
pay  income  to  brother  for  life,  with  provi- 
sion that  upon  his  death  corpus  was  to  go  to 
brother's  children  in  equal  shares,  the  chil- 
dren of  any  deceased  child  to  take  the  par- 
ent's share,  or  in  case  brother  should  die 
leaving  no  children  or  grandchildren,  to  chil- 
dren of  testator's  sisters,  the  child  or  chil- 
dren of  each  to  take  an  equal  portion  thereof, 
held  to  show  an  intention  to  treat  the  child 
or  children  of  each  sister  as  a  class  and  to 
divide  the  remainder  equally  among  the 
classes.  In  re  Keogh,  98  N.  T.  S.  433,  modify- 
ing 47  Misc.  37,  95  N.  Y.  S.  191. 

ea.     See  4  C.  L.  1926. 

63.  Bequests  to  employes  "Provided  these 
three  named  parties  shall  continue  to  man- 
age and  have  charge  of  the  business  I  am 
now  engaged  in,"  held  to  vest  on  testator's 
death,  and  not  to  be  on  condition  precedent 
and  dependent  upon  a  continuation  of  the" 
business.  In  re  Davis'  Estate  [Minn.]  104  N. 
W.  299.  Testator  gave  wife  life  use  of  realty 
and  one-third  of  it  in  fee,  but  directed  that, 
in  case  of  her  remarriage,  she,  as  executrix, 
should  sell  the  land,   "and,  after   paying  all 


the  payments  and  satisfying  all  the  provisions 
hereinbefore  made,"  shoiUd  herself  take  one- 
third  of  tile  proceeds  and  pay  the  other  two- 
thirds  to  certain  other  persons.  Held  that, 
on  her  remarriage,  she  was  not  entitled  to 
a  life  estate  in  the  realty  or  its  proceeds. 
Linzy  v.  Whitney,  96  N.  T.  S.  1075.  Provi- 
sion giving  legacy  to  son  payable  in  15  an- 
nual installments  on  condition  that  he  sliould 
attend  the  regular  meetings  of  worship  of 
a  certain  church,  when  not  sick  In  bed  or 
unavoidably  prevented,  with  bequest  to  mis. 
sionary  society  if  he  did  not  try  in  good 
faith  to  comply  therewith  held  not  void  for 
indefiniteness,  but  to  require  attendance  at 
meeting  for  15  years,  and  that  if  he  defaulted 
the  sum  not  already  paid  to  him  should  be 
paid  to  society.  In  re  Paulson's  Will  [Wis.] 
107  N.  W.  484. 

64.  Provisions  as  to  support  held  not  con- 
ditions which  were  required  to  be  perform- 
ed in  every  particular  to  prevent  a  forfeiture. 
Heaston  v.  Kreig  [Ind.]  77  N.  E.  805. 

65.  Provision  giving  widow  use  of  re- 
mainder of  estate  in  lieu  of  dower,  subject 
to  maintenance  and  education  of  certain  per- 
sons, held  not 'to  impose  conditions  precedent 
to  payment  of  bequest  to  her,  but  bequest 
was  subject  to  performance  of  the  conditions 
when  she  had  received  under  tlie  will  the 
moneys  which  would  enable  her  to  perform. 
In  re  Tisdale,  110  App.  Div.  857,  97  N.  T.  S. 
494.  Testator  provided  that  his  wife  might 
retain  a  certain  estate  as  a  homestead  and 
that  she  miglit  purchase  the  same  for  not 
less  than  a  specified  sum,  the  estate  so  pur- 
chased to  be  subject  to  her  disposal  by  will, 

'or  in  case  of  her  death  intestate,  to  descend 
to  her  heirs  at  law.  He  further  provided 
that,  should  she  purchase  It  "and  with  the 
understanding  that  the  estate  thus  acquired 
shall  descend  to  the  sons,  one  or  all,  whom 
she  has  brought  forth,"  then  a  devise  of  an- 
other tract  to  such  sons  should  be  void,  and 
the  same  should  pass  to  a  daughter.  Held 
that  the  devise  to  the  sons  could  only  be 
annulled  by  the  widow  purchasing  and  pro- 
viding in  some  manner  that  the  estate 
should  go  to  sons  at  her  death,  and  was  not 
annulled  where  she  purchased  and  deeded 
the  same  in  fee  to  a  third  person,  and  that 
she  acquired  and  could  convey  the  fee.  Allen 
V.  Howe  [R.  I.]   63  A.  559. 

66.  Where  will  provided  that  complainant 
was  to  receive  his  share  of  the  estate  "upon 
becoming  married  and  settled  in  some  legit- 
imate and  prosperous  business,"  held  that 
the  limitation  was  binding  and  that  he  was 
not  entitled  to  his  share  until  he  had  com- 
plied therewith.     Boggs  v.  Boggs  [N.  J.  Eq.] 
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property  is  bequeathed  upon  condition,  either  precedent  or  subsequent,  which  be- 
comes impossible  of  performance  through  no  fault  of  the  legatee,  the  legacy  does 
not  fail  unless  it  appears  that  performance  was  the  controlling  motive  for  making 
the  bequest.'''  Where  a  legacy  is  given  to  a  daughter  upon  her  marrying  with  the 
the  approval  of  the  widow,  her  marriage  during  testator's  lifetime  with  his  approval 
will  be  deemed  a  substantial  compliance  and  entitles  her  to  the  legacy.^'  In  ease 
lands  are  devised  on  condition  that  the  devisees  make  specified  payments  to  named 
persons,  the  latter  may  waive  payments  in  cash.°° 

Intent  to  require  election'"'  may  be  found  from  gifts  in  the  alternative,'^  or 
where  property  is  so  disposed  of  that  statutory  rights  are  necessarily  cut  off  by 
taking  under  the  will,'^  or  where  testator  disposes  of  property  not  his  own,  and  also 
confers  benefits  on  the  owner  thereof.'^     No  election  can  be  required  so  as  to  alter 


60  A.  1114.  Where  will  gave  son  privilege 
of  selecting  certain  tract  of  land  which  was 
to  belong  to  him  in  fee  on  condition  that 
he  reside  on  the  place,  and  In  case  he  de- 
cided not  to  take  the  property,  held  that  the 
title  to  such  tract  never  vested  in  him  on  his 
refusal  to  perform  such  condition,  his  estate 
being  in  the  nature  of  an  executory  devise 
dependent  on  a  contingency  which  did  not 
occur,  or,  if  an  estate  on  condition,  such  con- 
dition was  a  condition  precedent.  Pitchford 
V.  Limer,  139  N.  C.  13,  51  S.  B.  789.  Where 
will  gave  certain  sum  to  brother  in  case  he 
should  "pay"  testatrix  or  her  estate  the 
amount  of  a  certain  note,  held  that  he  was 
entitled  to  legacy  where  testatrix  assigned 
note  to  third  person  before  her  death.  Mor- 
ley  V.  Calhoun,  7  Ohio  C.  C.  (N.  S.)  285.  The 
verb  "pay"  usually  means  to  satisfy  in 
money,  but  It  has  a  much  wider  signification 
and  includes  the  ideas  of  satisfaction  and 
discharge  in  any  manner.     Id. 

See,  also,   ante,   this   section,   Vesting. 

B7.  Morley  v^  Calhoun,  7  Oh'io  C.  C.  (N.  S.) 
285. 

as.  Saul  V.  Swartz,  98  N.  T.  S.  649.  Will 
provided  that  any  daughter  marrying  with 
her  mother's  consent  was  to  be  paid  a  cer- 
tain sum  "being  part  of  her  said  share  in 
my  estate,"  but  provided  that  from  such  sum 
was  to  be  dedutted  any  sum  which  testator 
"may  have  charged  against  my  said  daughter 
on  account  thereof."  Held  that  daughter 
who  married  before  execution  of  will  was 
entitled  to  difference  between  sum  then 
paid  her  by  testator  and  the  amount  speci- 
fied.    Id. 

69.  Where  lands  Tvere  devised  to  testa- 
trix's heirs  in  remainder  on  condition  that 
they  pay  the  life  tenant's  heirs  the  value 
of  any  improvements  made  by  him,  held  that 
the  heirs  of  the  life  tenant  could  waive  pay- 
ment in  cash  for  such  improvements,  and 
accept.  In  lieu  thereof,  a  decree  making  the 
amount  due  them  a  lien  on  the  property. 
Hill  V.  Glanelli  [111.]  77  N.  E.  458.  Intention 
held  to  be  that  improvements  should  be  paid 
for  within  a  reasonable  time.  Id.  Heirs  of 
life  tenant  held  to  be  the  only  persons  who 
could  complain  in  reference  to  time  and 
manner  of  payment.  Devisee  of  life  tenant 
could  not  do  so,  and  could  not  complain  that 
heirship  of  those  held  to  be  owners  of  prop- 
erty was  not  proved.     Id. 

70.  See  4  C.  D.  1927.  See,  also.  Election 
and  Waiver,   5  C.  L.  1078. 

71.  Will  held  to  entitle  widow  to   use  of 


certain  rooms  in  house  devised  to  son  and 
to  certain  benefits  in  the  way  of  support,  etc., 
or  to  the  use  of  the  rooms  and  to  an  annuity 
at  her  election,  but  not  to  both  benefits  and 
annuity.  Begin  v.  Begin  [Minn.]  107  N.  W. 
149. 

72.  Where  testator  intentionally  attempts 
to  dispose  of  land  owned  by  himself  and  his 
wife  as  tenants  by  the  entirety,  and  gives 
her  other  property  in  lieu  thereof,  and  she 
voluntarily  accepts  the  provisions  of  the 
will,  she  is  estopped  from  asserting  title  to 
such  lands.  Young  v.  Biehl  [Ind.]  77  N.  B. 
406.  It  is  immaterial,  in  such  case,  whether 
testator  erroneously  believed  the -lands  to 
be  his  own  or  knew  that  they  were  not. 
Id.  The  widow  may  take  both  a  life  estate 
under  the  will  and  her  distributive  share  un- 
der the  law  unless  the  will  clearly  manifest 
a  contrary  intention.  In  which  case  she  is 
required  to  elect  between  them.  Can  only 
take  both  when  not  inconsistent  or  incom- 
patible with  the  terms  of  the  will.  Parker 
V.  Parker  [Iowa]  106  N.  W.  8.  Will  held 
to  show  intent  to  give  her  a  life  estate  in 
lieu  of  distributive  share.  Id.  Where  will 
made  provision  for  contingency  of  widow's 
election,  but  fixed  no  time  vhen  it  should 
be  made,  held  that  it  could  be  made  at  anv 
time  before  a  final  decree  of  distribution, 
unless  widow  had  done  something  amount- 
ing to  an  estoppel.  In  re  Dunphy's  Estate 
147  Cal.  95,   81  P.   315. 

73.  The  doctrine  of  election  properly 
arises  when  a  testator  manifests  a  clear  In- 
tention to  dispose  of  property  not  his  own 
and  by  other  parts  of  his  will  from  his  own 
estate  confers  benefits  upon  the  owner  of 
that  property.  Walker  v.  Bobbitt,  114  Tenn 
700,  88  S.  W.  327.  In  such  case  the  owner 
IS  put  upon  his  election,  and  if  he  accepts 
the  benefits,  is  excluded  or  estopped  from 
asserting  claim  to  the  property  so  disposed 
of.  Id.  This  rule  applies  only  in  a  case  of 
property  in  which  testator  has  no  interest 
If  he  has  some  interest  of  his  own,  more 
than  mere  possession,  in  the  thing  dispos- 
ed of,  he  will  be  deemed  by  his  use  of  gen- 
eral term,  to  have  Intended  only  a  gift  of 
his  interest,  and  owner  will  not  be  put  to 
an  election  between  maintaining  his  former 
title  and  claiming  the  new  benefits  Id 
Wife  held  not  put  to  an  election  where 
husband  devised  to  her  for  life  an  entire 
tract  owned  by  them  by  entirety,  and  fao» 
that  she  took  under  will  did  not  prevent 
her   taking  the   remainder   as   survivor      Id 
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tte  terms  of  an  antenuptial  agreements*  The  share  which  a  child  receives  under  a 
will  should  not  he  deducted  from  his  share  of  the  property  as  to  which  deceased 
died  intestate.'^ 

Charges,  exonerations,  and  funds  for  payments — Whether  legacies  are  to  be 
charged  on  the  realty  is  always  a  question  of  intention.'''  Such  a  charge  may  be 
inferred  from  the  maldng  of  bequests  greatly  exceeding  the  amount  of  personalty 
and  which  there  is  realty  enough  to  pay.'*     Where  the  devisee  of  lands  charged  with 


Where  testator  gave  widow  a  life  estate  In 
lands  belonging  to  her,  together  with  per- 
sonalty exceeding  in  value  that  to  which 
she  would  have  been  entitled  under  the 
statute,  with  remainder  over  in  realty  and 
remaining  personalty.  Sorenson  v.  Carey, 
[Minn,]  104  N.  W'.  958.  Where  disposes  of 
property  belonging  to  wife  in  her  own 
right  and  also  makes  provision  for  her  by 
his  will,  she  has  the  same  right  of  election 
as  other  persons  under  similar  circum- 
stances, and  such  election  may  be  made  ex- 
pressly or  impliedly.  Pence  v.  Life  [Va-] 
B2  S.  B.  257.  Code  1887,  §  2271,  providing 
that  a  widow  who  fails  to  renounce  provi- 
sions of  husband's  will  is  presumed  to  have 
elected  to  take  under  it,  does  not  apply  in 
such  cases,  but  only  provides  how  she  must 
proceed  in  case  she  desires  to  reject  provi- 
sions made  for  her  out  of  property  other 
than  her  own,  and  to  take  such  interest  in 
his  lands  as  the  law  gives  her.  Id.  Sale  of 
her  land  by  widow  held  to  amount  to  an 
election,  and  purchaser  took  good  title.  Id. 
Where  testator  devised  to  his  wife,  with  re- 
mainder to  children,  realty  of  which  wife 
was  a  part  owner,  and  she  qualified  as  exe- 
cutrix, took  possession  of  the  land  and  re 
raained  in  possession  for  nine  years  until 
her  death,  and  children  acquiesced  in  will 
for  eight  years,  held  that  there  was  an  elec- 
tion, and  lands  could  not  be  sold  to  pay 
widow's  debts  after  her  death.  Hoggard  v. 
Jordan  [N.  C]  53  S.  E.  220. 

74.  Testator  made  antenuptial  agreement 
whereby  wife  was  to  receive  $4,000  with  In- 
terest within  six  months  after  his  death  in 
lieu  of  dower.  Will  recited  agreement  and 
that  testator  had  decided  to  increase  the 
amount  to  JIO.OOO,  and  directed  executor  to 
pay  her  that  amount,  "which  said  sums  ag- 
gregating $10,000  are  to  be  accepted  by  my 
wife  in  full  satisfaction  of  dower."  Held 
that  $6,000  was  a  general  legacy,  the  words 
quoted  being  of  no  legal  effect  since  testator 
could  not  modify  agreement  b>  will.  In  re 
Bostwick's  Estate,  49  Misc.  186,  98  N.  T.  S. 
932. 

75.  Where  testatrix  authorized  trustee  to 
pay  over  to  her  sons  such  part  of  the  prin- 
cipal of  the  trust  fund  as  he  might,  in  his 
discretion,  see  fit,  the  amount  paid  over  to 
one  of  the  sons  should  not,  on  distribution 
of  the  estate  after  his  death,  be  deducted 
from  the  share  of  the  son's  child  in  the  prop- 
erty as  to  which  testatrix  died  intestate. 
In  re  Ogden's  Estate,  211  Pa.  247,  60  A.  785. 
Act  of  April  8,  1833  (P.  L.  315)  providing  for 
the  deduction  from  the  share  of  a  .child  of 
any  amounts  received  by  him  by  way  of  ad- 
vancements or  settlement  applies  only  In 
case  of  intestacy  and  not  to  testamentary 
gifts.     Id. 

76.  See  4  C.  L.  1927. 


77.  Children  held  to  take  residuary  estate 
on  arrival  at  age  subject  to  lien  of  widow 
for  payment  of  amount  provided  for  her 
support,  and  her  riglit  to  use  a  certain  house, 
and  after  the  payment  of  certain  legacies. 
McDevitt  V.  Hibben  [111.]  77  N.  E.  586. 
Where  will  devised  realty  to  children  and 
their  heirs  forever  provided  they  should 
keep  the  property  insured,  pay  taxes,  etc., 
and  pay  certain  annuities  to  a  corporation, 
and  that  if  testator's  heirs  and  the  lieirs  of 
the  children  should  at  any  time  cease  to  ex- 
ist, the  property  should  go  to  said  corpora- 
tion, held  that,  though  the  attempt  to  cre- 
ate a  conditional  fee  or  fee  tail  was  void, 
and  the  children  took  the  fee,  they  took  it 
subject  to  a  trust  to  pay  such  annuities. 
Merrill  v.  American  Baptist  Missionary  Un- 
ion [N.  H.]  62  A.  647.  Provision  giving  wife 
the  interest  on  a  certain  sum  so  long  as  she 
lives  and  remains  unmarried,  "to  be  left  se- 
cured on  my  real  estate,"  held  not  to  require 
legacy  to  be  secured  by  mortgage  on  tes- 
tator's realty,  but  to  Itself  charge  the  pay- 
ment of  such  Interest  on  the  land.  Plum  v. 
Smith  [N.  J.  Eq.]  62  A.  763.  Fact  that  land 
charged  was  sold  under  mortgage  foreclos- 
ure proceedings,  and  thereby  reduced  to 
money,  held  not  to  relieve  the  resulting  fund 
from  the  obligations  imposed  upon  the  land. 
Id.  Cost  of  erecting  monuments  held  not 
charged  on  land  devised  in  remainder. 
Stark  v.  Byers  [Pa.]  62  A.  371.  Where  tes- 
tatrix, after  making  certain  pecuniary  lega- 
cies, devised  residue  of  her  estate  to  com- 
plainant, and  personalty  was  insufficient  to 
pay  debts  and  such  legacies,  held  that  he 
took  realty  passing  as  residue,  charged  with 
payment  of  such  legacies.  Haberman  v. 
Kaufer  [N.  J.  Eq.]  61  A.  976.  Will  gave  wife 
use  of  realty  and  one-third  in  fee,  but  pro- 
vided that,  in  case  of  her  remarriage,  land 
should  be  sold,  and  that,  "after  paying  all 
the  payments  and  saWsfying  all  the  provi- 
sions hereinafter  made,"  proceeds  should 
go  one-third  to  her  and  balance  to  others. 
One  of  the  prior  provisions  was  that  tes- 
tator's mother  was  to  be  given  a  home  for 
life  provided  she  lived  in  the  house  on  tes- 
tator's farm,  but  not  otherwise.  Held  that 
widow  was  not  entitled  to  compensation  for 
care  of  mother,  that  being  an  Incumbrance 
attached  to  life  use  of  farm.  LJnzy  v.  Whit- 
ney, 96  N.  T.  S.  107B.  Where  mother  lived  in 
house  on  farm  until  it  was  burned,  when 
she  went  to  live  with  one  of  her  sons,  held 
that  latter  was  entitled  to  compensation  for 
her  care  out  of  income  of  avails  of  farm 
which  was  sold  on  widow's  remarriage.  Id. 
Such  support  held  a  charge  on  proceeds  of 
such  sale.      Id. 

78.  Thissell  v.  Schlllinger,  186  Mass.  180, 
71  N.  E.  300. 
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certain  debts  refuses  to  accept  the  devise,  so  tliat  tlie  property  goes  to  testator's 
heirs,  such  debts  are  charged  on  the  shares  of  all  of  such  heirs/*  Whether  contribu- 
tions are  to  be  made  by  several  beneficiaries  collectively  or  individually  is  a  ques- 
tion of  intention.*" 

Trust  estates  and  interests.^^ — The  trustee  takes  such  an  estate  as  the  will  de- 
fines or  the  terms  of  Ihe  trust  require.*"     The  kind  of  trust  created/'  its  duration,'* 


79.  Where  son  did  not  accept  devise  of 
lands  charged-  with  payment  of  his  debts 
to  testator,  so  that  tliey  passed  to  testator's 
heirs  at  law,  held  that  debts  became  charg- 
ed on  the  shares  of  all  such  heirs,  and  could 
not  be  restricted  only  to  shares  which  went 
to  son's  children.  Youngs  v.  Youngs,  102 
App.    Div.    444.    92   N.    Y,    S.    546. 

SO.  Will  held  to  require  contributions  of 
certain  sums  "to  maintain  the  home"  to  be 
made  by  each  son  separately  and  not  by  all 
collectively.  Central  Trust  Co.  v.  Egleston, 
47  Misc.  693,  98  N.  Y.  S.  1055.  In  absence 
of  express  designation,  and  it  not  appearing 
from  will  as  a  whole  that  there  was  any 
other  intention,  advances  directed  to  be  made 
to  wife  by  trustee  during  first  year  and  a 
half  for  her  benefit  and  that  of  sons  held 
not  chargeable  against  any  speciflc  beneficial 
interest  elsewhere  provided,  but  "word  "ad- 
vance" is  to  be  regarded  as  equivalent  to 
"pay"  and  payment  should  be  made  from 
funds  in  trustee's  hands.     Id. 

81.  See  4  C.  L.  1929. 

82.  Takes  only  such  estate  as  is  necessary 
for  the  performance  of  his  trust,  and  it  ter- 
minates when  the  trust  ends.  In  re  Dunphy's 
Estate,  147  Cal.  96,  81  P.  315.  His  estate  in 
realty  is  commensurate  with  the  powers  con- 
ferred by  the  trust  and  the  purposes  to  be 
effected  by  it.  Olcott  v.  Tope,  115  111.  App. 
121.  Limitation  on. powers  of  trustees  giv- 
en an  absolute  ownership  denying  general 
power  to  sell  or  mortgage  held  not  to  nega- 
tive a  legal  title  sufficient  to  sustain  eject- 
ment. Chicago  Terminal  Transfer  R.  Co.  v. 
Winslow,  216  lU.  166,  74  N.  B.  815.  The  trus- 
tee takes  only  such  estate  as  the  purposes  of 
the  trust  require.  In  re  L'Hommedieu,  138 
P.  606.  Where  estate  was  given  in  trust  to 
son  to  collect  income  and  apply  residue,  aft- 
er payment  of  taxes,  etc.,  to  support  of  wife 
and  children  of  testator,  until  two  minor 
daughters  became  of  age  or  died,  and  then 
to  distribute  estate  in  specified  manner,  held 
that  the  only  estate  which  vested  in  him 
was  one  for  the  lives  or  minority  of  such 
daughters.  Id.  Quantity  of  trustee's  estate 
was  coincident  with  beneficial  right  of  ces- 
tuis  que  trust,  and  when  their  right  ceased, 
the  purposes  of  the  trust  and  the  estate  of 
the  trustee  ceased.  Id.  Was  not  extended 
by  direction  to  distribute  estate,  since  trust 
could  not  be  created  for  purposes  of  distri- 
bution only,  and  while  person  acted  as  gran- 
tee of  power  to  distribute,  title  was  In  dis- 
tributees or  heirs.  Id.  The  trust  not  being 
one  to  sell,  the  mere  grant  of  a  discretionary 
power  of  sale  does  not  enlarge  trustee's 
estate,  and  grantee  of  power  would  sell  as 
such  and  not  as  trustee.     Id. 

83.  Under  Civ.  Code,  §  857,  providing  for 
trustee  to  receive  the  income  of  real  prop- 
erty and  apply  it  to  the  use  of  any  person 
for  himself  or  his  family,  a  provision  direct- 
ing income  to  be  paid  to  daughter  to  be  ap- 


plied to  support  of  granddaughter  during 
her  minority  is  valid.  In  re  Dunphy's  Es- 
tate, 147  Cal.  95,  81  P.  315.  Will  held  not  to 
create  invalid  "trust  to  convey."  In  re  Lux's 
Estate  [Cal.]  85  P.  147.  Testator  gave  realty 
and  personalty  in  trust  to  "manage"  same, 
and  to  collect  income,  and  out  of  it  "to  pay" 
annuities  to  daughter  and  wife  and  provid- 
ed that  on  the  death  of  his  wife  half  of  the 
property  "shall  vest  absolutely"  in  his 
daughter  and  the  other  half  in  certain  other 
persons.  In  case  his  daughter  should  die 
before  his  wife  without  leaving  children  her 
share  was  to  be  "divided"  among  others. 
Any  excess  of  income  after  paying  annuities 
was  to  be  used  in  Improvement  of  unimprov- 
ed property,  or  invested.  Trustees  were  also 
authorized  in  their  discretion  to  sell  any 
part  of  the  property  and  reinvest  proceeds. 
Held  to  create  valid  trust  to  receive  rents 
and  profits  of  realty  and  pay  them  to  benefi- 
ciaries as  authorized  by  Civ.  Code,  §  857, 
subd.  3.  In  re  Heywood's  Estate  [Cal.]  82 
P.  755.  Direction  to  "manage"  property 
does  not  make  trust  one  not  authorized  by 
§  857,  though  trust  to  manage  is  not  specifi- 
cally authorized  by  that  section,  since  trus- 
tees are  bound  to  manage  property  in  any 
event  for  purpose  of  carrying  out  the  trust. 
Id.  Will  held  to  show  intent  that  annuities 
were  to  be  paid  from  income  alone,  so  that 
trust  was  not  void  because  authorizing  re- 
sort to  the  corpus.  Id.  Direction  that  prop- 
erty shall  be  "divided"  does  not  make  an 
invalid  trust  to  divide,  the  will  showing  an 
intention  to  make  direct  devises  in  remain- 
der. Id.  Devise  to  widow  in  trust  to  be  used 
by  her  until  youngest  child  arrives  at  age 
of  21,  when  property  is  to  be  divided  between 
widow  and  children,  held  void  as  trust  since 
widow  was  both  trustee  and  beneficiary,  but 
widow,  being  entitled  to  possession,  takes 
legal  estate  equivalent  to  her  beneficial  in- 
terest under  Laws  1896,  p.  570,  c.  B47,  §  72. 
Jacoby  v.  Jacoby,  94  N.  Y.  S.  260. 

Active  or  dry  trust:  A  provision  giving 
the  trustees  a  full  and  unlimited  discretion- 
ary power  to  pay  or  withhold  from  the  bene- 
ficial life  tenant  any  or  all  of  the  income  of 
the  fund,  the  legal  title  to  which  Is  to  re- 
main in  the  trustees  during  the  continu- 
ance of  the  trust,  creates  an  active,  and  not 
a  dry  or  naked  trust.  Such  a  trust  created 
for  life  of  beneficiary  will  not  be  sooner 
terminated.  Mason  v.  Rhode  Island  Hospital 
Trust  Co.  [Conn.]  61  A.  57.  In  such  case  the 
beneficial  life  tenant  takes  no  absolute 
right  to  the  income.  Cannot  alienate  his 
interest  or  estate,  and  it  is  protected  from 
his  creditors.  Id.  The  fact  that  the  cestui 
que  trust  is  given  a  naked  power  of  ap- 
pointment does  not  enlarge  his  estate  Id 
Renunciation  of  an  active  trust  in  personal^ 
ty  does  not  vest  full  legal  title  in  beneficiarv 
Bennett  v.  Bennett,  217  111.  434,  75  N  E  339' 
Gift    of    a    sum    in    trust    to    pay    income    to 
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and  the  powers  and  duties  of  the  triistee,"*  are  questions  of  intention. 
relieve  the  trustee  from  liability  for  losses  occurring  without  his  fault.' 


The  will  maj 


legatee  till  40  years  old,  then  to  pay  princi- 
pal on  a  certain  contingency,  otherwise  not 
to  pay  it  till  50,  held  not  a  dry  trust  vest- 
ing the  principal  presently.  Id.  Bequest  to 
certain  Individuals  in  trust  for  use  and  bene- 
fit of  a  certain  Institution  for  purpose  of 
having  masses  and  prayers  said  for  benefit 
of  testatrix's  soul  held  to  be  one  directly 
to  the  institution.  The  trusteeship  being  a 
passive  one,  the  bequest  would,  by  analogy 
to  the  real  property  law  (Laws  189G,  p.  570,  c. 
547,  S§  73,  77"),  go  directly  to  the  beneficiaries,  ] 
subject  to  the  duty  of  saying  such  prayers  • 
and  masses.  In  re  Cooney's  Will,  98  N.  T. 
S.  676.  Testatrix  left  estate  in  trust  to  be 
kept  Intact  until  after  the  death  of  her  hus- 
band, and  to  pay  half  the  income  to  him 
during-  joint  lives  of  her  son  and  husband, 
and  to  latter  in  prescribed  proportions 
should  son  die  first.  Will  further  providedj 
that  after  the  death  of  the  husband,  all  of" 
the  estate  and  income  should  descend  to  [ 
son;  that  if  son  died  before  the  husband,  on 
the  death  of  the  latter,  the  income  should 
be  divided  among  testatrix's  grandchildren; 
and  that  after  death  of  husband  and  son  the 
estate  should  remain  in  trust  and  income  be 
paid  to  latter's  children.  Held  that,  where 
son  died  before  father,  on  the  death  of  the 
latter  the  estate  passed  to  the  son's  children 
under  a  dry  trust.  Bitter  v.  Knerr  [Pa.]  63 
A.    605. 

Spendthilft  fmstsi  An  equitable  life  es- 
tate under  which  the  life  tenant  may  have 
absolute  rights  may  by  appropriate  lan- 
guage, be  created  by  one  for  the  benefit  of 
another,  which  shall  be  inalienable  by  the 
latter,  and  beyond  the  reach  of  his  creditors. 
Mason  v.  Rhode  Island  Hospital  Trust  Co. 
[Conn.]  61  A.  57.  Provision  prohibiting  an- 
ticipation or  incumbrance  by  legatee  of  his 
share  of  Income,  etc.,  held  to  create  spend- 
thrift trust.  Sterling  v.  Ives  [Conn.]  62  A. 
948.  Provision  in  spendthrift  trust  in  favor 
of  children  that  if  "any  person"  conveyed 
his  share  of  income  so  as  to  deprive  him- 
self of  the  benefit  thereof,  his  right  to  such 
income  should  cease  held  not  applicable  to 
grandchildren  to  whom  deceased  child's 
share  of  income  and,  on  their  reaching  the 
age  of  21,  of  the  principal  also,  was  given 
in  remainder.  Id.  Further  provisions  au- 
thorizing trustees  in  their  discretion  to  with- 
hold income  in  certain  cases  held  also  in- 
applicable to  grandchildren,  the  death  of  any 
one  of  testator's  children  working  a  sever- 
ance of  his  share.  Id.  Will  directed  pay- 
ment of  income  to  one  during  life,  then  to 
his  children  in  equal  parts  and  in  case  of 
the  death  of  a  child  to  his  children  If  he  had 
any,  if  not,  to  the  survivors.  The  trustees 
were  given  full  power  of  sale.  The  will 
also  provided  that  the  shares  in  the  Income 
should  go  to  the  persons  designated  and  be 
nonassignable  and  not  subject  to  attachment 
for  debt.  Held  under  the  last  clause  a 
grandson  of  a  deceased  son  was  precluded 
from  assigning  his  share  of  the  income. 
Rockhin's  Estate,   29  Pa.  Super.  Ct.   28. 

84.  Testator  gave  property  in  trust  to  pay 
net  proceeds  to  his  daughter  "so  long  as" 
she  remained   "a.  married  woman,"  and  pro- 


vided that  if  she  should  "survive"  her  pres- 
ent husband  the  premises  should  be  conveyed 
to  her  absolutely  and  in  fee,  and  that, 
"while  she  is  the  wife  of  her  present  hus- 
band," neither  she  nor  any  one  for  her 
should  have  the  right  to  sell  or  dispose  of 
the  premises,  or  do  anything  which  would 
deprive  her  of  the  benefit  thereof.  Held 
that  she  was  entitled  to  a  conveyance  on  her 
divorce  from  her  husband.  Cary  v.  Slead  [111.] 
77  N.  E.  234.  Will  held  to  create  trust  to 
continue  during  lives  of  both  his  son  and 
latter's  wife.  Cole  v.  Lee  [Mich.]  12  Det. 
Leg.  N.  975,  106  N.  W.  855.  Will  held  to  cre- 
ate trust  by  terms  of  which  income  was  to 
be  divided  equally  between  testator's  widow, 
brother,  and  sister,  and  which  was  to  con- 
tinue as  long  as  widow  lived  or  remained  un- 
married. Hiles  V.  Garrison  [N.  J.  Eq.]  62  A. 
865.  Residuary  clause  created  trust  to  con- 
tinue during  lives  of  those  two  of  his  chil- 
dren who  should  be  the  youngest  at  the  time 
of  his  death,  for  the  purpose  of  meeting  cer- 
tain payments  directed  to  be  made  by  previ- 
ous clauses;  to  set  aside  and  separs '  ely  in- 
vest a  sum  sufficient  to  give  a  spec  led  an- 
nual income  to  wife  for  life,  and  on  her 
death  "to  dispose  of  said  sum  as  herein- 
after directed  in  respect  to  tl;  3  principal  of 
my  residuary  estate;"  to  distribute  the  in- 
come of  the  trust  estate  among  his  children 
during  the  trust  term;  and  to  distribute  the 
residue  when  the  trust  was  ended.  Held 
that  separate  trust  was  created  for  wife  for 
term  of  her  lifetime  alone,  and  on  her  death 
principal  and  accumulated  income  was  to  be 
distributed  in  manner  provided  for  distri- 
bution of  principal  of  residuary  estate.  In  re 
Title  Guarantee  &  Trust  Co.,  46  Misc.  644, 
95  N.  Y.  S.  59.  Testatrix  gave  property  to 
brother  to  be  invested  by  executors  "for  his 
benefit  during  his  natural  life  and  for  the 
benefit  of  his  wife  and  issue  after  his  death." 
Held  that  investment  was  to  continue  only 
during  brother's  life,  and  that  wife  and  is- 
sue took  absolutely  on  his  death.  Illens- 
worth  V.  Illensworth,  110  App.  Div.  399,  97 
N.  T.  S.  44.  Where  will  bequeathed  prop- 
erty in  trust  to  pay  income  to  beneficiaries 
during  their  lives  "and  at  their  death  the 
principal  to  their  heirs,"  b  sld  that  trust 
terminated  at  death  of  ben«  Iclaries.  In  re 
West's  Estate  [Pa.]  63  A.  4  J7.  Even  If  It 
could  be  regarded  as  continuing  to  the  heirs 
for  the  purpose  of  paying  over  the  principal 
to  them,  it  was,  as  to  them,  a  dry  trust 
which,  on  the  death  of  the  first  takers  was 
i;nmediately  executed  so  as  to  vest  legal  title 
in   heirs.     Id. 

85.  For  powers  and  duties  of  trustees  as 
to  sales,  distribution,  time  of  payment,  etc. 
see  S  5  E,  post.  Where  will  provided  that 
on  death  of  each  of  the  children  trustees 
should  transfer  and  convey  the  same  to  his 
lineal  descendants,  held  ths,t  trustees  were 
bound  to  make  the  conveyance  though  the 
lineal  descendants  of  the  deceased  child  did 
not  desire  it.  Paine  v.  Sackett  [R.  I.]  61  A. 
753.  So  also,  on  the  death  of  a  child,  the 
trustees  could  not  be  required  to  longer  ex- 
ercise the  duties  of  trustees  with  respect  to 
his  share.     Id. 
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Powers  of  appointment  and 
ment  can  only  be  exercised  imder 
by  the  will/'  and  in  favor  of  the 

Whether  a  life  tenant  has  an 
When  such  power  is  based  upon 
of  the  necessity  at  the  time  of  the 
der  of  court. ''^     Purchasers  need 
the  will  so  provides.'^ 


lenefkial  powers  of  sale.^'' — A  power  of  appoint- 
the  circumstances^*  and  in  the  manner  prescribed 
persons  or  class  therein  designated."" 
absolute  power  of  sale  is  a  question  of  intention."^ 
and  restricted  by  necessity,  proof  of  the  existence 
sale  establishes  the  right  to  make  it  without  an  or- 
not  see  -to  the  reinvestment  of  the  proceeds  unless 


Cy  pres  doetrlnei  "Where  the  will  exhibits 
the  intention  that  the  donation  shall  he  de- 
voted generally  to  charity,  or  to  some  more 
or  less  particularly  defined  charity,  and  pre- 
scribes a  particular  mode  or  means  where- 
by such  purpose  shall  be  carried  out,  the 
failure  of  such  mode  during  testator's  life- 
time will  not  be  allowed  to  defeat  his  gen- 
eral charitable  purpose.  Brown  v.  Condit 
[N.  J.  Eq.]  61  A.  1055.  This  rule,  however, 
has  no  application,  where,  at  the  time  of  tes- 
tator's death,  it  is  impossible  to  carry  into 
effect  his  actual  charitable  intent.  Id. 
Where  testatrix  bequeathed  residue  of  estate 
to  "the  hospital  fund  for  sick  seamen"  at  a 
certain  navy  yard,  "care  of  Y/.,  chaplain,"  but 
W.  was  not  chaplain  of  the  navy  yard,  and 
died  before  testatrix,  and  there  was  no  fund 
maintained  for  the  benefit  of  such  seamen, 
held  that  court  could  not,  under  cy-pres 
doctrine,  give  such  bequest  to  another  in- 
stitution conducting  similar  work  among 
sailors  but  of  larger  scope  than  that  con- 
ducted by  W.     Id. 

86.  Trustee  who,  though  knowing  that  his 
cotrustee  had  collected  rents  belonging  to 
estate  and  converted  them  to  his  own  use, 
permitted  him  to  continue  to  collect  rents, 
without  attempting  to  control  the  receipts, 
held  personally  liable  for  subsequent  mis- 
appropriations, notwithstanding  provision  in 
will  exempting  every  trustee  "from  liability 
for  losses  occurring  "without  his  o'wn  Tvillful 
default,"  since  he  intentionally  disregarded 
rules  regulating  actions  of  prudent  men  in 
conducting  their  own  business,  the  exemp- 
tion clause  referring  merely  to  losses  due  to 
bad  judgment  or  carelessness.  In  re  Mal- 
lon's  Estate,  110  App.  Div.  61,  97  N.  T.  S.  23. 

87.  See  4   C.  L.  1930. 

88.  'Where  will  gave  daughter  power  of 
appointment  in  case  she  should  die  unmar- 
ried "and"  without  leaving  lawful  issue, 
held  that  the  power  was  strictly  limited  and 
could  not  be  exercised  where  she  was  mar- 
ried when  she  died.  Beers  v.  Grant,  110  App. 
Div.    152,    97    N.    T.    S.    117. 

S9.  Execution  of  power  held  In  strict  con- 
formity to  power  conferred.  Stoors  v.  Bur- 
gess [Me.]  62  A.  730. 

90.  A  devise  to  a  wife  for  herself  and 
■children  and  to  dispose  to  the  children  "as 
long  as  she  remains  unmarried"  gives  her 
no  power  to  dispose  of  it  otherwise  than  to 
children.  Sayer  v.  Humphrey,  216  111.  426,  75 
N.  E.  170.  Under  a  power  by  which,  the  wife 
of  testator  is  directed  to  provide  for  the 
■children  out  of  certain  described  property, 
the  amount  to  be  given  each  is  discretionary 
and  an  equal  division  need  not  be  made. 
Biggins  V.  Lambert,  115  111.  App.  576.  If 
the  donee  is  given  a  right  to  distribute  the 
property   to    "relations,"    hl3-  right   of  selec- 


tion is  not  confined  to  the  next  of  kin. 
Where  testator  gave  property  to  wife  for  life 
and  provided  "previous  to  her  death  she  may 
will  or  distribute  to  her  relations  or  to  my 
relations  any  property  as  she  may  choose  or 
desire  them  to  have,"  held  that  she  was  not 
bound  to  distribute  it  to  his  or  her  next  of 
kin,  but  word  "relations"  meant  blood  kin  of 
any  degree.  Levi  v.  Fidelity  Trust  &  Safety 
Vault  Co.  [Ky.]  88  S.  W.  10S3.  Power  held 
a  mere  naked  one  to  be  exercised  at  the  dis- 
cretion of  the  donee.  Id.  Will  held  to  give 
wife  testamentary  pcwer  of  disposition  over 
half  the  estate,  subject  only  to  limitation 
that  it  must  be  exercised  for  charitable  or 
religious  purposes.  Stoors  v.  Burgess  [Me.] 
62  A.  730.  Testator  gave  property  to  his  wife 
for  life,  with  power  to  devise  it  to  any  or  all 
of  their  children  or  grandchildren  or  both 
"in  such  shares  or  proportions  as  to  her  shall 
seem  best."  Held  that  a  devise  by  wife  to 
children  and  grandchildren  as  tenants  in 
common,  the  share  of  a  granddaughter  being 
charged  with  a  debt  of  her  father,  and  share 
of  son  with  amount  of  his  debt  to  testatrix, 
which  debts  were  made  part  of  her  residuary 
estate,  was  valid  exercise  of  power.  Monjo 
v.  Widmayer,  94  N.  T.   S.   835. 

91.  Where  testator  gave  his  wife  all  his 
realty  and  personalty  "for  her  own  use  and 
for  the  maintenance  and  education  of  my 
children  during  her  natural  life,  and  after 
her  death  all  of  said  property  then  remain- 
ing" to  be  divided  among  children,  held  to 
give  her  unlimited  power  to  sell  and  convey, 
particularly  in  view  of  provisions  giving  h"r 
such  power  as  executrix.  Wenger  v.  Thomp- 
son  [Iowa]   105  N.  W.  333. 

32.  Where  widow  was  given  life  estate  in 
land  with  limited  power  to  sell  in  case  the 
"use  and  improvement"  thereof  should  be  in- 
sufficient for  her  support.  Bartlett  v.  Buck- 
land  [Conn.]  63  A.  350. 

03.  Will  devised  land  to  niece  for  her  sole 
use,  free  from  management,  control,  and 
debts  of  her  husband,  with  a  provision  that 
if  she  sold  it  the  proceeds  must  be  invested 
in  other  realty  and  the  title  taken  to  her  in 
the  same  manner,  and  that  the  purchaser 
must  see  to  the  reinvestment  of  the  proceeds 
in  the  prescribed  manner,  and  that  no  title  " 
should  pass  until  this  was  done.  Held  that 
deed  to  land  by  niece  and  her  husband  passed 
no  title  to  the  grantee,  where  proceeds  of 
sale  were  paid  to  husband  and  never  rein- 
vested as  directed.  Bell  v.  Bair  [Ky.]  89  S. 
W.  732.  Where  daughter  was  given  defeas- 
ible fee  with  power  to  sell  and  dispose  of  the 
property  and  reinvest  the  proceeds  in  other 
suitable  property  to  be  held  on  the  same  con- 
ditions, held  that,  where  she  joined  in  peti- 
tion .to  sell  estate,  and  tendered  sufficient 
1  deed  after  the  sale,  the  purchaser  took  good 
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Lapse,  failure,  and  forfeiture?*' — A  tmst  may  fail  because  in  view  of  tlie  cir- 
cumstances it  has  become  wholly  impracticable,""  and  charitable  gifts  lapse  where 
existing  conditions  make  testator's  purpose  wholly  impossible  of  accomplishment."" 
A  gift  to  an  institution  lapses  where  there  is  no  such  institution  in  existence/'  and 
a  contingent  remainder  where  the  remainderman  dies  before  the  happening  of  the 
contingency."^  An  elective  gift  in  lieu  of  another  does  not  fail  because  it  becomes 
impossible  to  elect.""  Ordinarily  a  legacy  or  devise  will  lapse  by  the  death  of  the 
legatee  or  devisee  during  testator's  lifetime/  in  the  absence  of  a  provision  to  the  con- 
trary/ but  this  rule  does  not  apply  to  a  legacy  expressly  given  in  payment  of  a  debt.* 
For  the  purpose  of  preventing  lapses,  statutes  in  many  states  give  the  share  of  one 
60  dying  to  his  issue  or  heirs,*  particularly  in  the  case  of  gifts  to  testator's  children, 
descendants,  or  relations." 


title,  there  being  notl\ing  in  tlie  -will  requir- 
ing liim  to  see  to  tlie  reinvestment  of  tiie 
purchase  money,  particularly  where  court  re- 
tained control  of  such  money  to  require  its 
reinvestment.  Hartring's  Ex'x  v.  Milward's 
Ex'r  [Ky.:  90  S.  W.  260. 
84.     S.ee  4  C.  L.  1932. 

95.  As  where  it  must  have  expired  before 
It  could  be  organized  and  would  cost  more 
than  could  be  dispensed.  Gift  of  income  of 
$2,000  to  one  who  lived  but  a  month.  Har- 
low V.   Bailey  [Mass.]    75  N.  B.    259. 

96.  Charitable  gifts  lapse  where  condi- 
tions existing  at  time  of  testator's  death 
make  his  actual  charitable  purpose  Impos- 
sible of  accomplishment.  Brown  v.  Condit 
[N.  J.  Eq.]  61  A.  1055.  Bequest  of  residue 
to  "the  hospital  fund  for  sick  seamen"  at  a 
certain  navy  yard,  ."care  of  W.  chaplain," 
held  to  have  lapsed,  where  VT.  was  not  chap- 
lain of  the  navy  yard  and  died  before  testa- 
trix, and  there  was  no  fund  maintained  for 
the  benefit  of  such  seamen.     Id. 

97.  Where  there  Is  no  such  institution  In 
existence,  and  was  none  at  testatrix's  death. 
Crawford  v.  Mound  Grove  Cemetery  Ass'n, 
218  111.   399,  75  N.  E.  998. 

98.  Cutter   v.   Burroughs    [Me.]    61    A.    767. 

99.  Where  widow's  right  of  election  fails 
by  reason  of  her  death  within  a  year  the  leg- 
acy given  her  in  lieu  of  dower  does  not  fail 
with  it  but  right  to  collect  legacy  vests  in 
her  executor.  Flynn  v.  McDermott  [N.  T.] 
75  N.  B.  931,  afg.  102  App.  Div.  56,  92  N.  T. 
S.  1126. 

1.  Gift  In  trust  to  brother.  If  living,  and, 
If  not,  then  to  his  issue  held  to  have  lapsed 
where  he  died  without  issue  during  lifetime 
of  testatrix,  and  trust  resulted  in  favor  of 
heirs  at  law  and  next  of  kin  of  testatrix. 
Varick  v.  Smith  [N.  J.  Eq.]  61  A.  151.  Ex- 
cept In  so  far  as  rule  has  oeen  changed  by 
statute.  Legacy  given  to  one  not  a  descend- 
ant of  testator  who  was,  to  testator's  knowl- 
edge, dead  when  will  was  executed,  lapses 
and  does,  not  pass  to  legatee's  next  of  kin. 
Roberts  v.  Bosworth,  107  App.  Div.  511,  95 
N.  T.  S.  239. 

2.  Where  residuary  estate  was  given  in 
trust  for  three  sisters,  each  share  to  be  in- 
vested and  rents  and  profits  to  be  paid  over 
to  sisters  respectively  during  their  lives,  on 
the  death  of  any  one  of  them  her  share  to 
go  to  her  children  as  she  should  appoint,  and 
In  default  of  any  appointment  such  children 
to  take  equally,  and  if  no  children,  the  share 


to  go  to  the  sister's  next  of  kin,  held  that 
the  share  of  sister  dying  without  issue  be- 
fore death  of  testatrix  did  not  lapse,  but 
passed  to  her  next  of  kin.  Varick  v.  Smith 
[N.  J.  Eq.]   61  A.  151. 

3.  McNeal  v.   Pierce    [Ohio]    75   N.   E.    938. 

4.  Civ.  Code  §  3330  providing  that  if  a 
legatee  dies  before  the  testator,  or  if  dead 
when  the  will  is  executed,  but  shall  have 
issue  living  at  the  death  of  the  testator,  such 
legacy  if  absolute  shall  not  lapse,  but  shall 
vest  in  the  issue  in  the  same  proportion  as 
if  inherited  directly  from  their  deceased  an- 
cestor, does  not  apply  where  gift  is  to  a 
class,  and  some  member  of  the  class  survives 
testator.  Davis  v.  Sanders,  123  Ga.  177,  61 
S.  B.  298.  Under  Code  Pub.  Gen.  Laws  1904, 
art.  93,  §  320,  no  devise  shall  lapse  or  fail 
of  taking  effect  by  reason  of  the  death  of  the 
devisee  in  testator's  lifetime,  but  it  shall.  In 
such  c&se,  have  the  same  effect  and  operation 
in  law  to  pass  the  estate  devised  as  if  the 
devisee  had  survived  testator.  Lindsay  v. 
Wilson  [Md.]  63  A.  566.  Devise  to  husband 
who  predeceased  testatrix  held  to  have 
passed  to  his  sole  heir  at  law.     Id. 

.5.  When  a  legacy  or  devise  Is  given  to  a 
descendant  of  testator,  or  to  a  brother  or 
sister  of  testator,  or  to  a  descendant  of  a 
brother  or  sister,  and  the  devisee  or  legatee 
dies  during  testator's  lifetime,  leaving  chil- 
dren or  descendants  of  children  who  shall 
survive  testator,  the  devise  or  legacy  does 
not  lapse,  but  vests  in  such  children  or  de- 
scendants. Laws  1887,  p.  63,  c.  47,  3  Gen. 
St.  p.  3763.  Varick  v.  Smith  [N.  J.  Eq.]  61 
A.  151.  This  statute  applies  to  will  executed 
prior  to  its  enactment,  where  testatrix  dies 
subsequent  thereto.  Id.  Where  on  death  of 
sister,  her  share  was  to  go  to  her  children, 
and  she  predeceased  testatrix  leaving  two 
children  and  a  grandchild,  the  latter  being 
a  daughter  of  a  son  who  predeceased  his 
mother,  held  that  the  granddaughter  was  en- 
titled to  an  Interest  in  such  share  under  the 
statute.  Id.  Whenever  any  estate,  real  or 
personal,  shall  be  devised  or  bequeathed  to  a 
child  or  other  descendant  of  testator,  who 
shall  die  during  testator's  lifetime  leaving  a 
child  or  other  descendant  who  shall  survive 
testator,  such  devise  or  legacy  shall  not 
lapse,  but  the  property  shall  vest  in  the 
surviving  child  or  other  descendant  of  the 
legatee  or  devisee  as  if  the  latter  had  died 
intestate  after  testator.  2  Rev.  St.  [1st  Ed.] 
p.  66,  pt.  2,  Q.  6,  tit.  1,  §  52.     Pimel  v.  Betje- 
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Partial  invalidiiy.'^— Since  it  is  the  policy  of  the  law  to  carry  out  the  testamen- 
tary intention  so  far  as  possible,  valid  portions  of  the  will  will  be  allowed  to  stand 
and  the  invalid  provisions  alone  cut  oil,  where  the  two  are  distinct  and  separable,  and 
testator's  intention  will  not  be  subverted  thereby.'^ 

Residuary  clauses.^ — A  residuary  clause  relates  to  the  surplus  of  an  estate  after 
all  debts  and  particular  legacies  are  discharged.'     No  particular  form  of  expression 
'  is  necessary  to  constitute  a  residuary  bequest  or  devise,  anything  showing  an  inten- 
tion to  pass  all  the  property  not  otherwise  disposed  of  being  sufficient.^"     Eesiduary 


mann  [N.  T.]  76  N.  B.  157,  rvg.  99  App.  Div. 
559,  91  N.  T.  S.  49.  Statute  applies  to  case 
where  legacy  is  given  to  one  who  is  dead 
when  the  will  is  executed.  Id.  Legacy 
given  to  one  not  a  descendant  of  testator 
who  was,  to  testator's  knowledge,  dead 
when  will  was  executed,  cannot  be  upheld 
as  a  gift  to  legatee's  next  of  kin  on  theory 
that  testator  supposed  It  would  go  to  them 
under  the  law.  Roberts  v.  Bosworth,  107 
App.  Div.  511,  95  N.  T.  S.  239.  BCeect  of  Rev. 
St.  1905,  §  5971,  is  to  prevent  the  lapsing  of 
devises  and  bequests  clearly  made  to  a  child 
or  other  relative  of  testator  when  such  pri- 
mary devisee  dies  before  testator,  but  leaving 
issue  which  survives  him,  unless  to  give  it 
that  effect  would  be  subversive  of  a  disposi- 
tive intention  clearly  expressed  in  the  will. 
Larwill's  Bx'rs  v.  Ewing  [Ohio]  76  N.  B.  503. 
Where  will  making  bequest  to  testator's  sis- 
ter made  no  disposition  of  the  property  in 
case  she  should  predecease  him,  held  that 
provision  in  codicil  that  testator  had  inten- 
tionally omitted  several  relatives  and  that  he 
had  decided  to  exclude  from  participation  in 
his  estate  all  persons  not  mentioned  in  will 
or  codicil  did  not  prevent  statute  from  be- 
coming operative  on  death  of  sister  during 
testator's  lifetime,  and  in  such  case  her  sur- 
viving child  took  her  share.     Id. 

0.     See  4  C.  L,.  1933. 

7.  Though  effect  cannot  be  given  to  the 
entire  will  or  to  certain  entire  provisions 
thereof,  valid  provisions  which  can  be  sep- 
arated from  the  rest  of  the  will  without 
doing  violence  to  testator's  general  inten- 
tion will  be  given  effect.  Landram  v.  Jordan, 
25  App.  r>.  C.  291.  Reid  v.  Voorhees,  216  111. 
236,  74  N.  E.  804.  Void  provisions  will  be 
out'  off  and  disregarded  where  by  so  doing 
the  main  testamentary  scheme  and  purpose 
of  testator  can  be  preserved  aiid  carried  into 
effect.  Such  parts  only  should  be  eliminated 
as  will  cause  the  least  disturbance  of  the  tes- 
tamentary scheme.  In  re  Perry,  48  Misc.  285, 
96  N.  Y.  S.  879.  Void  provision  may  be  elim- 
inated even  if  It  Is  only  a  part  of  a  sentence. 

Id. 

Pro-visions  Iicld  independent  I  Primary 
trust  estate  to  pay  Income  held  not  inval- 
idated by  direction  to  use  excess  of  income 
in  improving  realty  or  to  invest  it,  the  lat- 
ter provision,  if  Invalid,  being  separable.  In 
re  Heywood's  Estate  [Cal.]  82  P.  755.  Where 
an  estate  has  been  vested  in  trustees  on  sev- 
eral Independent  trusts,  one  of  which  is 
legal,  though  the  others  may  not  be,  the 
estate  of  the  trustees  will  be  upheld  to  the 
extent  necessary  to  enable  them  to  execute 
the  valid  trust  though  avoided  as  to  the 
others.  Dandram  v.  Jordan,  25  App.  D.  C. 
291.  Trust  to  pay  Income  from  certain  prop- 
erty to  one  for  life  held  separate  from  and 


Independent  of  trust  for  remainderman,  and 
hence  not  affected  by  invalidity  of  latter. 
Id.  Neither  the  equitable  life  estate  of  one 
for  Tvhom  the  estate  is  given  in  trust,  nor  a 
vested  remainder  in  fee  is  rendered  void  by 
an  unlawful  attempt  to  postpone  the  enjoy- 
ment or  restrain  the  alienation  of  the  fee, 
but  such  restraint  alone  will  be  avoided.  Id. 
Where  primary  purpose  of  testatrix  was  to 
provide  for  sister  and  trust  for  her  beneflt 
■was  Independent  of  every  other  provision, 
and  not  a  part  of  any  general  plan  or  sciieme, 
held  that  it  would  be  separated  from  all  di- 
rections for  subsequent  disposition  6f  trust 
property  and  upheld  as  valid,  regardless  of 
whether  such  direction  were  valid  or  not. 
In  re  Mount's  Will,  107  App.  Div.  1,  95  N.  T. 
S.  490.  Primary  objects  of  testatrix's  bounty 
being  husband  and  children,  held  that  re- 
maining provisions  whereby  she  attempted 
to  provide  for  those  "who  were  to  come  after 
her  daughters,  and  which  contravened  rule 
against  perpetuities,  could  be  disregarded. 
Hayden  v.  Sugden,  48  Misc.  108,  96  N.  Y.  S. 
681.  Words  quoted  in  provision  that  in 
event  of  death  of  one  of  testator's  daughters 
without  issue  before  the  time  of  distribution, 
fixed  at  10  years  from  testator's  death,  hjr 
share  should  go  to  daughters  surviving  "at 
the  time  of  distribution  or  payments,"  elim- 
inated. In  re  Perry.  48  Misc.  285,  96  N.  Y.  S. 
879. 

Dispositions  Iield  dependent!  Residue  falls 
into  intestacy  when  residuary  disposal  is  by 
an  entire  trust  void  in  part.  Pltzel  v, 
Schneider,  216  111.  87,  74  N.  B.  779.  Devise 
of  realty  void  for  remoteness  carries  with  it 
bequest  of  personalty  the  amount  of  the  two 
being  equal  and  the  purpose  being  equality 
of  division  -  between  legatees  and  devisees. 
Reid  v.  Voorhees,  216  111.  236,  74  N.  B.  804. 
Whole  will  held  to  fail  because  of  invalidity 
of  indivisible  trust  for  three  lives  of  testa- 
tor's sons.  Central  Trust  Co.  v.  Bgleston  [N 
Y.]  77  N.  B.  989,  rvg.  96  N.  Y.  S.  1116,  47  Miso! 
475,  95  N.  Y.  S.  945.  Annuity,  for  widow, 
being  part  of  testator's  scheme,  held  to  fall 
with  trust.  Id.  Bequest  held  to  be  so  de- 
pendent upon  attempted  disposition  of  resid- 
uary estate  as  part  of  same  testamentary 
scheme  as  to  fall  with  it.  People's  Trust 
Co.  v.  Plynn,  106  App.  Div.  78,  94  N.  Y.  S  436 
rvg.  44  Misc.  6,  89  N.  Y.  S.  706.  Where  con- 
tingent remainders  given  grandchildren 
were  void  under  rule  against  perpetuities, 
held  that  preceding  particular  estate  in 
trust  to  pay  income  to  children  and  grand- 
children was  also  void.  In  re  Kountz's  Es- 
tate [Pa.]  62  A.  1103. 

8.  See  4  C.  L.  1933. 

9.  Garrison   v.    Day    [Ind.   App.]    76    N     E 
188. 

10.  Bequest  of  all   personalty  and    realty 
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clauses  should  always  receive  a  broad  and  liberal  interpretation,  with  a  view  of  pre- 
venting intestacy  as  to  any  portion  of  the  estate/^  and  where  the  residuary  bequest  ia 
not  circumscribed  by  clear  expressions  in  the  instrument  and  the. title  of  the  resid- 
uary legatee  is  not  narrowed  by  special  words  of  unmistakable  import,  such  lega- 
tee will  take  whatever  may  fall  into  the  residue.^^  In  the  absence  of  statute,  and 
unless  otherwise  specifically  provided,  all  personalty  not  otherwise  specifically  dis- 
posed of ,^^  and  all  void  or  lapsed  legacies  of  personalty,  fall  into  the  general  residuary 
fund.^*  This  rule  does  not,  however,  apply  where  the  legacies  and  the  residuum 
are  given  to  the  same  legatees,  in  which  case  lapsed  legacies  become  intestate  prop- 
erty.^" There  is  a  conflict  of  authority  as  to  whether  it  applies  to  lapsed  and  void 
devises  of  realty,  some  courts  holding  that  it  does^'  unless  the  will  shows  a  contrary 
intention,^'  and  others  that  such  property  descends  as  in  case  of  intestacy.^^ 


to  three  persons  named,  share  and  share 
alike,  held,  in  effect,  a  gift  of  all  the  residue 
of  the  estate  after  the  payment  of  the  debts 
and  .special  legacies.  Cronan  v.  Coll  [N.  J. 
Eq.]  60  A.  1092.  Provision  "subject  to  the 
advancements  hereinbefore  mentioned,  I 
hereby  v?ill  and  direct  that  all  my  property 
and  estate  not  hereinbefore  disposed  of  by 
this  will  shall  be  divided  and  paid  as  fol- 
lows," held  to  be  general  residuary  clause. 
Garrison  v.  Day  [Ind.  App.]  76  N.  E.  188. 
Gift  to  wife  of  "any  other  property  not  here- 
in otherwise  disposed  of  that  may  be  in  my 
possession  at  the  time  of  my  decease,"  held 
in  view  of  the  circumstances,  not  to  be  in- 
tended as  a  general  residuary  clause,  and 
not  to  carry  remainders  in  property  pre- 
viously given  to  wife  for  life.  Adams  v. 
Massey  [N.  T.]  76  N.  B.  916. 

11.  O'Connor  v.  Murphy,  147  Cal.  148,  81 
P.  406. 

12.  Mills  v.  Tompkins,  110  App.  Div.  212, 
97  N.  T.  S.  9,  rvg.  47  Misc.  455,  95  N.  Y.  S.  962. 
Will  recited  that  testator  wished  to  dis- 
pose of  all  his  personalty,  and  by  later  clause 
"gave  and  bequeathed"  to  his  wife  "all  the 
rest,  residue,  and  remainder  of  my  property." 
Held  that  wife  took  realty  belonging  to  tes- 
tator. Mills  V.  Tompkins,  110  App.  Div.  212, 
97  N.  T.  S.  9,  rvg.  47  Misc.  455,  95  N.  Y.  S. 
962. 

13.  Crawford  v.  Mound  Grove  Cemetery 
Ass'n,  218  111.  399,  75  N.  E.  998.  Where  a 
codicil  revokes  the  provisions  as  to  two  only 
of  three  residuaries,  provides  otherwise  for 
them  and  divides  what  then  remains,  the 
original  residuary  gift  remains  unchanged 
as  to  the  third  not  revoked  and  the  ultimate 
residue  to  bo  divided  is  the  undisposed  of  two- 
thirds.  Harlow  v.  Bailey  [Mass.]  75  N.  B. 
259.  Testator  provided  that  remainders,  etc., 
should  go  to  "my  residuary  devisees,  named 
in  the  ninth  clause  of  this  my  will."  By  the 
eighth  clause,  after  making  certain  specific 
bequests,  he  gave  "ail  the  personal  effects 
belonging  to  me  and  on  storage  in"  a  certain 
warehouse  to  a  certain  person,  and  by  the 
ninth  clause  gave  "all  the  rest,  residue,  and 
remainder  of  my  property,  of  every  kind  and 
character,"  to  another  person.  Held  that 
personalty  not  specifically  bequeathed,  and 
not  in  the  warehouse  passed  under  the  ninth 
clause.  In  re  Donohue's  Estate,  109  App. 
Div.  158,  95  N.  Y.  S.  821,  rvg.  46  Misc.  370,  94 
N.  Y.  S.  1087.  Will  gave  all  testator's  prop- 
erty with  the  exception  of  a  certain  sum  to 


his  wife  In  trust  for  certain  purposes  with 
remainder  over,  and  gave  residue  of  estate  to 
her  absolutely.  Held'  that  she  took  the  ex- 
cepted sum  absolutely  under  residuary  clause 
and  not  in  trust.  Mitchell  v.  Mitchell  [Wis.] 
105  N.  W.  216.  A  general  residuary  bequest 
of  personalty  carries  with  it  everything  that 
falls  into  the  residue  after  the  making  of  the 
will  by  lapse,  invalid  disposition,  or  other 
accident.  '  Leggett  v.  Stevens  [N.  Y.]  77  N. 
E.  874.  Undisposed  of  half  of  remainder  in 
sum  given  to  widow  for  her  support  held  to 
pass  to  general   residuary  legatee.     Id. 

14.  Crawford  v.  Mound  Grove  Cemetery 
Ass'n,  218  111.  S99,  75  N.  B.  998.  Where  be- 
quest to  found  scholarship  was  adjudged  in- 
valid, held  that  fund  provided  for  therein 
would  pass  under  residuary  clause.  Speer  v. 
Colbert,  200  U.  S.  130,  50  Law.  Ed. — ,  afg. 
24  App.  D.  C.  187.  Testatrix  bequeathed  "all 
the  balance  of  the  money  now  on  hand  and 
of  which  I  die  possessed  after  the  payment 
of  my  Just  debts  and  the  legacies  mentioned 
herein"  to  certain  persons.  Held  that  two  of 
such  legacies  which  lapsed  by  reason  of  the 
death  of  the  legatees  during  testatrix's  life- 
time fell  into  the  general  residuum.  Wood- 
roof  V.  Hundley  [Ala.]    39  So.  907. 

15.  Crawford  v.  Mound  Grove  Cemetery 
Ass'n,   218  HI.   399,  75  N.  E.  998. 

16.  The  devisees  under  a  general  resid- 
uary clause  take  all  property  described  in  a 
particular  devise  which  for  any  reason  fails 
to  be  effectual.  Under  Civ.  Code,  §  1332,  pro- 
viding that  a  devise  of  testator's  real  prop- 
erty passes  all  realty  which  he  was  entitled 
to  devise  at  the  time  of  his  death  not  other- 
wise effectually  devised.  O'Connor  v.  Mur- 
phy, 147  Cal.  148,  81  P.  406.  Will  devised 
and  bequeathed  "all  the  rest  and  residue  ot 
my  property  wherever  situated"  to  wife  and 
children  in  certain  proportions,  and  subse- 
quently attempted  to  create  a  trust  in  a  por- 
tion of  the  realty  included  in  the  residue  in 
favor  of  wife  and  one  of  such  children  until 
latter  reached  age  of  18.  Held  that  even  if 
trust  was  invalid  the  realty  became  a  part 
of  the  residue  and  did  not  pass  as  intestate 
property.  Id.  A  general  residuary  clause 
carries  with  it  any  legacies  or  devises  whicli 
for  any  reason  have  lapsed,  or  are  void,  or 
have  been  refused.  Garrison  v.  Day  [Ind. 
App.]  76  N.  E.  183.  Where  widow  elected  to 
take  against  will,  one-third  of  realty  in  fee 
devised  to  her  held  to  pass  under  residuary 
clause.     Id.     Where    testator    devised    prop- 
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Substitutions.''-'' — Estates  may  be  created  to  take  effect  in  the  alternative. ^° 
Clauses  disposing  of  shares  of  legatees  and  devisees  dying  before?  a  given  period  do 
not,  without  a  positive  and  distinct  indication  of  such  an  intention,  extend  to  shares 
accruing  thereunder.^^ 

Property  not  effectually  disposed  of.^'^ — Any  property  whieli  the  will  does  not 
attempt  to  dispose  of,^^  or  which  is  not  effectually  disposed  of^*  and  which  does  not 
fall  into  the  residue,^'  passes  to  the  heirs  at  law  or  next  of  kin  as  in  case  of  intes- 
tacy.    It  will,  however,  be  presumed  that  testator  intended  to  dispose  of  all  his  prop- 


erty in  trust  to  pay  Income  to  his  wife  until 
his  grandson  should  be  25,  and  then,  or  at 
his  death  before  that  time,  to  convey  one- 
third  to  each  of  testator's  sons  and  his  wife 
in  equal  shares,  or  if  either  son  should  be 
dead,  to  pay  his  "wife  a  certain  sum,  and  the 
remainder  to  his  grandson  absolutely  upon 
his  attaining  the  age  of  25,  and  one  of  the 
sons  died  before  grandson  leaving  a  wife, 
and  grandson  died  before  reaching  age  of  25, 
held  that  wife  of  deceased  son  was  entitled 
to  sum  specified  and  that  balance  of  son's 
share  lapsed  into  residuum  and  passed  to 
estate  of  grandson.  In  re  Middleton's  Es- 
tate, 212  Pa.  119,   61  A.  80S. 

17.  Unless  it  is  manifest  from  the  provi- 
sion of  the  will  that  testator  intended  to  ex- 
clude a  certain  portion  of  his  estate  from 
the  operation  of  the  residuary  clause.  Must 
be  manifest  that  in  no  event  was  such  prop- 
erty intended  to  fall  within  the  residuary 
clause,  and  it  is  not  sufficient  that  it  appear 
that  testator  simply  intended  to  make  a  par- 
ticular devise  of  a  portion  of  his  estate, 
which  for  some  reason  failed  to  be  effectual. 
O'Connor  v.  Murphy,   147  Cal.   148,   81  P.  406. 

18.  Crawford  v.  Mound  Grove  Cemetery 
Ass'n,   218  111.  399,   75  N.  E.  998. 

19.  See  4  C.  L,.  1935. 

20.  Gift  of  residuary  estate  to  an  estab- 
lished charity  and  another  institution  which 
testator  wanted  to  establish,  with  provision 
that  if  he  should  not  establish  it  the  prop- 
erty should  be  divided  between  the  estab- 
lished institution  and  his  wife  according  to 
her  win,  held  valid.  Franklin  v.  Boone 
[Tex.  Civ.  App.]  13  Tex.  Ct.  Rep.  93,  88  S.  W. 
262. 

21.  But  if  there  is  a  manifest  intention 
that  the  entire  subject  of  disposition  shall 
remain  in  mass  until  the  period  of  distri- 
bution and  then  be  distributed  among  one 
and  the  same  class  of  objects,  then  the  ac- 
cruing shares  will  be  carried  over  to  those 
objects,  together  with  the  original  shares. 
Boggs  V.  Boggs  [N.  J.  Eq.]  60  A.  1114. 
Where  will,  providing  that  proceeds  of  real- 
ty remaining  unsold  at  death  of  testator's 
widow  should  be  divided  among  testator's 
surviving  children,  clearly  indicated  an  in- 
tention to  separate  children's  respective  in- 
terests, and  to  give  them  vested  estates, 
held  that  the  original  share  of  any  child 
dying  'during  widow's  life  passed-  to  the  then 
surviving-  children,  but  the  portions  of  shares 
accruing  to  any  child  by  such  survivorship 
passed  at  his  death  to  his  representatives, 
and   not   to  the  children  surviving   him.     Id. 

22.  See  4  C.  L.  1936. 

23.  GUmore  v.  Jenkins  [Iowa]  106  N.  W. 
193. 

Held  to  pass  as  in  ease  of  intestacy:  Un- 
disposed   of    land,    where    testator    devises 


property  which  he  does  not  own.  Godfrey  v. 
Wingert,  110  111.  App.  563.  Besidue  not  dis- 
posed of.  In  re  Brannan's  Estate  [Minn.] 
107  N.  "W.  141.  Undisposed  of  corpus  of  fund 
after  expiration  of  trust  estate.  Hiles  v. 
Garrison  [N.  J.  Bq.]  62  A.  865.  Where  tes- 
tator gave  wife  an  estate  for  life  in  realty 
and  personalty  and  at  her  death  gave  two- 
thirds  of  what  remained  to  a  certain  uni- 
versity, but  failed  to  dispose  of  the  other 
third,  and  university  accepted  from  the  ex- 
ecutrix a  sum  less  than  such  two-thirds  in 
full  satisfaction  ot  the  gift  to  it,  held  that 
balance  of  ^such  two-thirds  and  the  undis- 
posed of  one-third  passed  as  in  case  of  in- 
testacy. Walker  v.  Bobbitt,  114  Tenn.  700,  88 
S.  W.  327. 

24.  Held  to  pass  as  In  case  of  intestacy; 
Share  of  daughter  of  life  tenant,  dying  with- 
out issue  before  death  of  life  tenant,  where 
will  directed  that  estate  should  be  held  in 
trust  for  lives  of  children  of  yfe  tenant  to 
pay  income  to  them,  with  remainder  over  to 
grandchildren  on  their  arriving  at  age  of  21, 
since  shares  of  children  were  to  be  consid- 
ered separately  in  reference  to  their  dispo- 
sition after  their  death.  Minot  v.  Doggett 
[Mass.]  77  N.  E.  629.  Property  given  in  trust 
for  benefit  of  son,  where  trust  so  rested  in 
personal  discretion  of  trustee  as  to  termi- 
nate on  latter's  death,  and  there  was  no  di- 
rection as  to  disposition  of  the  property  in 
case  trustee  predeceased  son,  and  no  gift 
to  son  could  be  implied.  Benedict  v.  Dun- 
ning, 110  App.  Div.  303,  97  N.  T.  S.  269. 
Property  disposed  of  by  void  trust,  there  be- 
ing no  provision  as  to  the  ultimate  disposi- 
tion of  the  body  of  the  estate.  Central  Trust 
Co.  V.  Egleston  [N.  T.]  77  N.  B.  989,  rvg  .  96 
N.  T.  S.  1116,  47  Misc.  475,  95  N.  Y.  S.  945. 
Void  charitable  trust.  Hegeman's  Ex'rs  v' 
Hoome  [N.  J.  Eq.]  62  A.  392.  Void  charitable 
bequest.  Moore  v.  Deyo,  212  Pa.  102,  61  A. 
884.  Property  devised  under  trust  which 
was     Invalid     because     no     beneficiary     was 

.named.  Pilkins  v.  Severn,  127  Iowa.  738,  104 
N.  W.  346.  Trust  contravening  rule  against 
perpetuities.  In  re  Kountz's  Estate  [Pa.]  62 
A.  1103.  Lapsed  charitable  gift  of  residue 
Brown  v.  Condit  [N.  J.  Eq.]  61  A.  1055.  A 
lapsed  residuary  devise  goes  to  the  heirs  of 
testatrix  who  are  next  of  kin  of  equal  de- 
gree, living  at  the  time  of  her  death,  or 
their  descendants  by  right  of  representation 
Cutter  v.  Burroughs  [Me.]  61  A.  767.  Realty 
devised  to  institution,  where  there  is  no  such 
institution  in  existence  and  was  none  such 
at  testator's  death,  notwithstanding  that 
there  is  a  general  residuary  clause.  Craw- 
ford v.  Mound  Grove  Cemetery  Ass'n,  218  111 
i99,  75  N.  B.  998. 

25.  See  Residuary  clauses,  ante  this  sec- 
tion. 
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erty/°  and,  if  possible,  a  construction  will  be  adopted  which  will  prevent  a  partial  in- 
testacy."' Intestacy  as  to  any  part  of  the  estate  is  to  be  determined  as  of  the  date 
of  testator's  death. ^^  In  New  York  accumulated  surplus  income  not  disposed  of  goes 
to  those  presumptively  entitled  to  the  next  eventual  estate."" 

(§5)  E.  Of  terms  respecting  administraiion,  management,  control,  and  dis- 
posal.^"— Testator  may  delegate  to  another  the  power  to  name  his  executors,  in  which 
case  the  appointees  will  have  exactly  the  same  powers  as  if  he  had  himself  selected 
them.'^  In  case  testator  designates  the  portion  of  his  estate  which  is  to  be  used  for 
the  payment  of  his  debts,  it  alone  may  be  resorted  to  for  that  purpose,''"  but  income 
will  not  be  accumulated  to  pay  incumbrances  where  there  is  a  gift  of  it  and  other 
provision  is  made  for  the  payment  of  such  incumbrances.^'  Whether  interest  on  in- 
cumbrances and  taxes  on  property  given  to  the  widow  are  to  be  paid  out  of  income 
given  to  her  or  out  of  the  general  estate  is  a  question  of  intention.''* 


2«.  Glore  V.  Scrogg-ins  [Ga.]  53  S.  E.  690; 
Strawbridge  v.  Strawbridge  [111.]  77  N.  B.  78; 
Boehm  v.  Baldwin  [HI-]  77  N.  B.  454;  Long  V. 
Hill.  29  Pa.  Super.  Ct.  606.  Making  of  will 
raises  presumption  that  testator  intended  to 
dispose  of  all  of  his  estate.  O'Connor  v. 
Murphy,  147  Cal.  148,  81  P.  406;  Welsh  v. 
Gist  [Md.]  61  A.  665;  Mills  v.  Tompkins,  110 
App.  Div.  212,  97  N.  T.  S.  9,  rvg.  47  Misc.  455, 
95  N.  T.  S.  962.  Is  strengthened  by  rule 
favoring  a  construction  preventing  partial 
intestacy.  Id.  Where  the  residue  is  given, 
every  presumption  is  to  be  made  that  no  in- 
testacy was  designed.  Welsh  v.  Gist  [Md.l 
61  A.  665.  The  presumption,  when  appli- 
cable, may  be  relied  on  to  support  a  conten- 
tion that  a  gift  asserted  to  be  only  one  for 
life  is  in  reality  absolute,  especially  where 
there  is  no  limitation  over,  and  where  the 
alleged  intestacy  would  occur  in  the  resid- 
uary clause.  Id.  Presumption  is^  founded  on 
presumed  intention,  and  always  yields  to  the 
actual  intention  when  it  can  be  gathered 
from  the  entire  will.  Adams  v.  Massey  [N. 
Y.]  76  N.  B.  916.  Presumption  held  neutral- 
ized by  presumption  against  intention  to  dis- 
inherit heir.      Id. 

iS7.  Fllkins  v.  Severn,  127  Iowa,  738,  104 
N.  W.  346;  In  re  Blackstone's  Estate,  47  Misc. 
538,  95  N.  T.  S.  977;  In  re  Pilsbury's  Will,  99 
N.  T.  S.  62.  Will  must,  if  possible,  be  so  con- 
strued as  to  prevent  partial  intestacy.  Civ. 
Code,  §  1326.  O'Connor  v.  Murphy,  147  Cal. 
148,  81  P.  406.  A  construction  favorable  to 
testacy  will  always  obtain  when  the  lan- 
guage used  reasonably  admits  of  it.  In  re 
Dunphy's  Estate,  147  Cal.  95,  81  P.  315;  In 
re  Heywood's  Estate  [Cal.]  82  P.  755.  Con- 
struction disposing  of  entire  estate  will  be 
adopted  if  that  meaning  can  be  reasonably 
given  it.  Strawbridge  v.  Strawbridge  [111.] 
77  N.  B.  78.  "Children"  construed  as  "heirs" 
for  purpose  of  avoiding  partial  intestacy. 
Id.  When  will  is  subject  to  two  construc- 
tions the  one  preventing  partial  intestacy 
should  be  adopted.  Gilmore  v.  Jenkins 
[Iowa]  106  N.  W.  193.  The  rule  does  not 
apply  so  as  to  favor  a  construction  which 
will  prevent  Intestacy  as  to  a  part  of  testa- 
tor's property,  where  he  concededly  died  in- 
testate as  to  another  part.  Id.  W^ill  not  be 
applied  so  as  to  construe  a  gift  of  the  "un- 
divided one-fifth"  of  the  west  half  of  a  cer- 
tain tract  to  testator's  five  daughters  as  a 
gift  of  an  undivided  fifth   to   each   of   them. 


where  no  disposition  was  made  of  east  half. 
Id. 

28.  Moore  v.  Deyo,  212  Pa.   102,  61  A.   884. 

29.  Real  Property  Law  §  53.  In  re  Perry, 
48  Misc.  285,   96  N.  T.  S.   879. 

30.  See  4  C.  L.  1937. 

31.  Provision  that,  on  the  death  of  "eith- 
er" of  the  executors  and  trustees  appointed 
by  the  will,  the  "survivor"  should  "appoint 
some  other  individual  in  the  place  of  the  de- 
ceased executor,"  who  should  have  all  the 
power  of  an  executor  and  trustee  as  if  orig- 
inally named  in  the  will,  held  not  to  give 
authority  to  the  person  so  appointed  by  the 
survivor  to  appoint  another  trustee  on  tha 
death  of  such  survivor.  In  re  Boning's  Es- 
tate  [Pa.]  63  A.  296. 

32.  Where  he  provides  that  debts  are  to 
be  paid'  out  sf  a  certain  fund  it  is  error  to 
charge  them  to  the  general  estate.  Phillips 
V.  Duckett,  112  111.  App.  587.  Devise  of  land 
"with  the  distinct  understanding  that"  the 
devisee  "is  to  pay  and  assume  any  and  all 
indebtedness  due  by  me  on  account  of  pur- 
chase money  of  said  place,"  exonerates  tha 
testator's  personalty  from  its  primary  lia- 
bility therefor.  Gordon  v.  James,  86  Miss. 
719,  39  So.  18.  Debt  constitutes  no  part  of 
the  indebtedness  of  the  estate,  and  having 
been  assumed  by  devisee  before  widow 
elected  to  take  under  the  statute,  held  that 
her  interest  in  the  land  was  free  from  any 
incumbrance  by  reason  thereof.  Id.  Where 
the  will  directs  the  payment  of  all  testator's 
debts  from  the  personalty,  a  devisee  of  real- 
ty, incumbered  by  testator  after  the  execu- 
tion of  the  will,  is  entitled  to  have  the  in- 
cumbrance discharged  out  of  the  personalty, 
though  persons  to  whom  pecuniary  and  spe- 
cific legacies  have  been  given  will  be  there- 
by disappointed.  French  v.  Vradenburg's 
Bx'rs   [Va,]    52  S.  E.   695. 

33.  Testator  left  farm  in  trust,  to  pay  in- 
come, rents,  and  profits  to  daughters  for 
life,  with  remainder  to  their  children,  gave 
trustee  power  of  sale  under  certain  condi- 
tions, and  empowered  him,  if  a  mortgage 
which  Incumbered  the  farm  was  called  in,  to 
mortgage  the '  farm  to  an  amount  not  ex- 
ceeding the  Incumbrance.  Farm  produced 
an  Income  over  the  interest  of  the  mortgage 
and  the  necessary  expenses.  Held  that  tes- 
tator intended  such  income  to  be  divided  be- 
tween daughters,  and  trustee  was  not  bound 
to   accumulate   it   for   the   ultimate  payment 
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As  a  general  rule  pecuniary  legacies  become  payable  one  year  from  the  death  of 
the  testator,  and  bear  interest  only  from  that  date,*''  in  the  absence  of  any  provision  in 
the  will  showing  a  contrary  intention.'"  In  Louisiana  the  universal  legatee  is,  in  the 
absence  of  forced  heirs,  invested  with  the  ownership  and  seisin  of  the  univei'sal  leg- 
acy from  the  moment  of  the  death  of  the  testator.'^  Shares  given  in  trust  should 
ordinarily  be  paid  over  to  the  trustees  rather  than  to  the  beneficiaries.*'  A  direction 
to  distribute  equally  between  children  does  not  forbid  the  turning  over  of  the  share 
of  one  of  them  to  an  administrator,  or  to  one  legally  entitled  to  receive  it.^'  One  en- 
titled to  a  specified  portion  of  the  net  income  of  the  estate  is  entitled  to  have  the  es- 
tate held  intact  for  the  purpose  of  its  payment,*"  A  court  of  equity  may  make  a 
selection  of  property  which  the  will  directs  to  be  made  by  commissioners  appointed 
by  the  county  court." 


of  the  mortgage.     Heed  v.  Longstreet  [N.  X 
Eq.]   63  A.  500.  ' 

34.  Will  held  to  give  widow  net  annual 
income  of  a  specified  sum  in  addition  to  the 
use  of  a  house,  or  tlie  rents  and  income 
tiiereof,  so  that  interest  on  mortgage  on 
house,  taxes,  etc.,  wore  payable  out  of  the 
income  of  the  residuary  estate,  and  not  out 
of  widow's  income.  In  re  King  [N.  T.]  76 
N.  B.  584. 

sa.     See  Estates  of  Decedents,  6  C.  L.  1183. 

38.  Will  giving  certain  sums  in  trust  to 
pay  the  principal  to  beneficiaries  in  specified 
instnllments,  .and  directing  tliat  "at  every 
payment  of  principal  tliore  shall  be  added  to 
such  payment  all  the  accrued  interest  on 
the  whole  principal  unpaid  up  to  the  date  of 
such  payment."  held  not  to  require  payment 
of  interest  from  date  of  testator's ,  death. 
Eedflcld  V.  Marvin  [Conn.]  63  A.  120.  Pe- 
cuniary legacy  to  be  paid  "out  of  my  resid- 
uary estate  upon  final  distribution,"  held,  in 
view  of  the  whole  will,  not  to  be  payable  un- 
til time  fixed  for  division  of  residuary  estate 
by  trustees,  and  not  at  time  of  final  settle- 
ment of  estate  in  probate  court.  McDevitt 
V.  Hibben  [111.]  77  N.  E.  586.  Legacy  in  lieu 
of  dower  does  not  draw  interest  until  a  year 
from  testator's  death  in  the  absence  of  any- 
thing in  the  will  sliowing  an  intention  that  it 
shall  become  due  and  payable  before  that 
time.  In  re  Martens,  106  App.  Div.  60,  94  N. 
T.  S.  297.  Where  testator  devised  realty  to 
wife  and  also  gave  her  legacy,  and  will  pro- 
vided that  provisions  for  her  were  in  lieu  of 
dower,  held  that  she  was  not  entitled  to  in- 
terest from  testator's  death,  Id/  Where 
will  directed  that  legacies  were  to  be  paid 
"not  later  than  the  expiration  of  six  years 
after  my  decease,"  held  that  they  did  not 
commence  to  bear  interest  until  the  expira- 
tion of  that  time.  Bank  of  Niagara  v.  Tal- 
bot, 96  N.  T.  S.  976. 

37.  Under  the  maxim  "Le  mort  saisit  le 
vif."  Civ.  Code  arts.  940-942.  Tulane  Uni- 
versity V.  Board  of  Assessors  [La.]  40  So. 
445.  kule  that  property  is  owned  by  suc- 
cession pending  administration  means  ,  only 
that  it  is  so  held  for  purposes  of  adminis- 
tration, and  not  that  it  is  so  held  in  hostility 
to  or  exclusion  of  the  ownership  and  legal 
seisin  of  the  universal  legatee.  Id.  Though 
any  taxes  assessed  against  the  succession  are 
In  effect  assessed  against  the  universal  leg- 
atee, since  the  universal  legacy  is  composed 
of  what  Is  left  after  all  particular  legacies, 


debts,  and  charges  are  paid,  it  does  not  fol- 
low that,  where  universal  legacy  is  exempt, 
the  particular  legacies  are  also  exempt,  but 
tlie  latter  being  in  the  hands  of  the  succes- 
sion representative  for  payment  to  the  leg- 
atees, are  properly  assessed  to  the  succes- 
sion. Universal  legatee  does  not  pay  the 
tax,  but  receives  that  mucli  less  under  the 
will.  Id.  Hence  if  property  of  such  legatee 
enjoys  immunity  from  taxation,  the  property 
composing  such  legacy  is  exempt,  and  can- 
not be  assessed  to  tlie  succession  while  the 
succession  is  in  the  course  of  administration. 
Id. 

38.  Testator  held  to  have  left  the  disem- 
barrassment of  the  estate  from  the  widow's 
dower  in  the  modes  prescribed  by  the  will  to 
the  discretion  of  the  trustee  to  bo  exercised 
to  the  best  interests  of  the  cestuis  que  trust. 
Shipley  v.  Mercantile  Trust  &  Deposit  Co. 
[Md.]  62  A.  814.  Fund  subject  to  power  held 
payable  to  trustees  appointed  »by  donee  for 
the  appointees  of  the  fund  and  not  direct  to 
appointees  themselves.  Stone  v.  Forbes 
[Mass.]  75  N.  E.  141.  Testator  gave  resid- 
uary estate  to  executors  In  trust  to  divide 
principal  into  as  many  parts  as  he  should 
leave  grandchildren,  to  collect  and  pay  over 
income,  and  to  pay  over  to  each  of  said 
grandchildren  one  of  the  parts  as  they  re- 
spectively became  of  age.  Held  that  on  set- 
tlement of  accounts  of  surviving  executor  he 
should  be  required  to  turn  over  the  whole 
residue  to  himself  as  trustee  for  the  purpose 
of  malting  division  though  two  of  the  grand- 
children were  of  ago,  the  shares  of  the  latter 
being  payable  after  division.  In  re  MoCor- 
miclc,  46  Misc.  386,  94  N.  T.  S.  1071. 

39.  As  where  testator  gave  property  to 
four  children  of  his  brother  and  appointed 
third  person  "to  distribute  the  proceeds  of 
the  said  property  equally  between  them." 
Darlington  v.  Turner,  202  U.  S.  195,  50  Law. 
Ed. — ,  rvg.   24  App.  D.  C.   573. 

40.  Where  widow  was  entitled  to  one- 
third  of  the  net  income  of  the  estate  during 
life  or  widowhood,  held  that  she  was  entitled 
to  have  the  estate  held  intact  for  that  pur- 
pose, and  executor  would-  not,  at  instance  of 
remainderman,  be  required  to  sell  the  estate 
after  giving  widow  satisfactory  assurances 
Marfield  v.  McMurdy,   25  App.   D.  C.  342. 

41.  Where  will  gave  wife  a  certain  sum 
to  be  selected  from  realty  or  personalty  by 
commissioners,  held  that  court  of  general 
eq.uity   jurisdiction    had    power    to    do    what 


6  Cur.  Law. 


WILLS  8  5B. 


1967 


Whether  an  executor*^  or  trustee  has  a  power  of  sale,*'  and  the  extent  of  such  a 
power/*  are  questions  of  intention.  A  direction  to  divide  an  estate  does  not  include 
a  power  to  sell  it,*^  but  a  power  to  partition  realty  does  when  the  land  is  so-  situated 
that  actual  partition  cannot  be  had.*°  An  unexecuted  power  of  sale  given  to  the  ex- 
ecutor by  the  will  for  the  purpose  of  distributing  the  proceeds  in  the  manner  provid- 
ed is  not  revoked  by  an  order  of  the  court  settling  the  estate  and  discharging  the  ex- 
ecutor.*^ Devisees  take  subject  to  an  express  power  of  sale  conferred  on  the  exec- 
utor,*^ which  can  only  be  defeated  by  a  valid  election  on  the  part  of  all  of  them  to  take 
the  realty  in  kind.**  Trust  powers  may  be  implied  by  the  fact  that  ordinary  limita- 
tions of  executorial  power  are  negatived.^"  A  power  given  executors  to  partition  re- 
alty devolves  upon  the  court  if  for  any  reason  they  are  disqualified,  or  are  unable  or 
refuse  to  act.°*  Courts  of  equity  have  full  power  to  authorize  tlie  conversion  of  prop- 
erty contrary  to  the  provisions  of  a  will,  and  differing  from  the  purposes  and  plana 
of  the  testator,  when  necessary  for  the  preservation  of  the  estate.'^^  Discretionary 
powers  to  9ell,°^  or  to  apportion  sums  given  to  a  class  among  its  members,^*  or  to  pay 


commissioners  might  have  done,  and  election 
was  properly  made  where  she  filed  a  pleading 
in  a  proceeding  for  the  sale  of  the  realty 
electing  to  take  realty,  It  not  appearing  that 
she  got  any  peculiar  advantage,  or  that  any 
one  suffered  any  detriment  thereby.  Hart- 
ring's  Ex'x  V.  Milward's  Ex'r  [Ky.]  90  S. 
W.   260. 

42.  Testatrix  gave  realty  and  personalty 
to  certain  persons  to  be  divided  among  them 
in  unequal  shares,  and  provided  that  such 
shai:es  should  not  be  paid  until  doneesi 
should  become  of  age,  but  in  the  meantime 
should  be  deposited  in  a  bank  on  interest, 
and  that  her  executor  was  "not  to  be  pre- 
vented" from  applying  any  share  during  the 
minority  of  the  donee  to  his  or  her  support 
and  maintenance  in  his  discretion.  She  then 
empOTvered  executor  to  sell  and  dispose  of 
estate  as  the  law  might  require  him  to  do. 
Held  that  executor  had  power  of  sale  of  both 
realty  and  personalty.  Weber  v.  Waldeck 
[N.  J.  Bq.]  63  A.  495. 

43.  Will  held  to  give  trustees  power  to 
sell  property  of  trust  estate  for  purpose  of 
reinvestment,  subject  to  limitations  of  the 
trust,  and  the  approval  of  the  court.  Bert- 
ron  V.  Polk  [Md.]  61  A.  616.  Will  held  to 
give  trustees  power  to  convert  realty  into 
money  for  the  purpose  of  making  a  division 
among  the  beneficiaries  of  the  trust.  Varlck 
V.  Smith  [N.  J.  Eq.]  61  A.   151. 

44.  Power  to  sell  and  reinvest  personalty 
for  the  purpose  of  raising  an  income  held 
not  absolute  or  unqualified.  Linn  v.  Down- 
ing, 216  111.  64,  74  N.  E.  729.  Provision  or- 
dering and  directing  executor  to  apply  In- 
come to  support  and  education  of  daughter, 
and  ordering  and  directing  sale  of  certain  real- 
ty for  that  purpose  if  necessary,  held  to  cre- 
ate an  imperative  power  and  trust  duty,  and 
not  a  mere  naked  and  discretionary  power  to 
sell.  Cutter  v.  'Burroughs  [Me.]  61  A.  767. 
Power  held  imperative  where  legacies  were 
charged  on  land  by  implication  whichever 
provision  came  first.  Thissell  v.  Schillinger, 
186  Mass.  180,  71  N.  E.  300.  Where  realty 
was  given  to  trustees  with  provision  that  no 
sale  should  be  made  during  lifetime  of  bene- 
ficiaries without  their  consent,  "nor"  unless 
it  was  necessary  to  pay  debts,  held  that  tes- 
tator  intended    "nor"    in    the   sense   of    "or," 


and  that  power  could  bo  exercised  without 
reference  to  necessity  to  sell  to  pay  debts. 
Reed  v.  Longstreet  [N.  J.  Eq.]  63  A.  500. 
Will  directed  payment  of  debts,  expenses, 
etc.,  and  authorized  executrix  "for  that  pur- 
pose" to  sell  such  standing  timber  as  might 
be  sufficient  therefor,  "leaving  to  the  good 
judgment  of  my  executrix"  what  portions 
thereof  to  sell.  Held  that  she  had  no  auth- 
ority to  sell  except  for  the  purpose  of  meet- 
ing debts,  etc.  Linzy  v.  Whitney,  96  N.  T.  S. 
1075. 

43.     Glore  v.   Scroggins   [Ga.]   53  S.   E.   690. 

46.  O'Donaghue  v.  Smith  [N.  T.]  77  N.  E. 
621,  afg.  85  App.  Div.  324,  S3  N.  T.  S,  398.  As 
where  power  of  sale  given  by  will  is  revoked 
by  codicil,  but  codicil  states  that  testator 
does  not  intend  to  alter  beneficial  interests 
in  land  given  by  will,  or  trust  therein  cre- 
ated.    Id. 

47.  Does  not  revoke  power  of  sale  given 
executor  which  directs  him  to  sell  the  es- 
tate and  distribute  the  proceeds  among  cer- 
tain beneficiaries,  where  power  has  not  been 
executed  when  such  order  is  entered.  Starr 
V.  Willoughby,   218  111.   485,  75   N.  E.  1029. 

48.  Cronan  v.  Coll   [N.   J.   Eq.]    60  A.   1092. 

49.  See  Election  and  Waiver,  5  C.  L..  1078. 

50.  Where  testatrix  gave  realty  and  per- 
sonalty to  certain  persons  to  be  divided 
among  them  in  unequal  shares,  provided  that 
shares  should  not  be  paid  until  donees 
should  become  of  age,  but  in  the  meantime 
should  be  deposited  in  the  bank  on  interest, 
that  executor  was  "not  to  be  prevented" 
from  applying  any  share  during  the  minor- 
ity of  the  donee  to  his  or  her  support  in  his 
discretion,  and  then  gave  executor  a  power 
of  sale,  held  that,  as  to  the  share  of  any 
miner,  the  executor  was  a  trustee  and  was 
required  to  deposit  his  share  at  interest  and 
had  implied  power  to  use  it  for  support  of 
minor  in  his  discretion.  Weber  v.  Waldeck 
[N.  J.  Eq.]  63  A.  495. 

51.  O'Donaghue  v.  Smith  [N.  T.]  77  N.  E 
621,  afg.  83  N.  Y.  S.  398. 

52.  Must  be  some  important  and  control- 
ling reason  for  such  action,  it  being-  insuffi- 
cient that  court  may  think  some  other  plan 
better  than  that  of  testator.  Johnson  v 
Buck  [111.]  77  N.  E.  163.  Bill  held  not  to 
state  facts  justifying   sale   of  property.     Id. 
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or  withhold  income  or  princigal  given  to  a  beneficiary,  must  not  be  exercised  arbi- 
trarily, the  discretion  being  a  sound  legal  one.^° 

Testator  may  designate  the  kind  of  property  in  which  funds  are  to  be  invested,^* 
direct  the  employment  of  aji  accountant/^  and  fix  the  compensation  of  the  trustee^* 
or  executor.^' 

Trustees  need  not  qualify  for  a  trust  become  functus  ofScii.'"  Trustees  should 
be  appointed  by  the  court  in  case  none  are  appointed  by  the  will,*^  or  the  will  so  di- 
rects.*^ Where  only  one  of  several  trustees  qualifies,  he  may  exercise  powers  confer- 
red by  the  wiU."'     Giving  powers  to  executors  or  their  survivor  negatives  any  power  to 


53.  As  a  general  rule  a  court  of  equity 
will  give  its  sanction  to  a  sale  made  by  a 
trustee  in  the  exercise  of  a  discretionary 
power  given  by  will,  if  it  is  fairly  and  rea- 
sonably exercised,  having  regard  to  the  in- 
terest and  character  of  the  trust  reposed  in 
him.  Bertron  v.  Polk  [Md.]  61  A.  616.  Ex- 
ceptions to  sale  of  stock  upheld  where,  un- 
der "Will,  proceeds  ■vvould  have  to  be  invested 
so  as  to  reduce  income.     Id. 

54.  Cannot  be  exercistd  arbitrarily,  or 
through  whim  or  caprice,  but  must  be  a 
sound  legal  discretion,  its  conclusions  must 
be  based  on  the  application  of  the  principles 
of  right  and  justice  to  the  facts,  and  the 
facts  to  be  considered  must  be  facts  justly 
arid  legitimately  bearing  upon  the  compara- 
tive claims  of  the  parties  for  recognition  as 
recipients  of  the  testator's  bounty.  Stephen- 
son V.  Norris  [Wis.]  107  N.  W.  343.  In  order 
to  justify  discrimination  in  amount  as  be- 
tTveen  beneficiaries  there  must  be  real  and 
substantial  differences  of  situation  germane 
■  to  the  subject,  and  calling  for  dllterences  in 
treatment.  Discrimination  among  benefi- 
ciaries whose  circumstances  are  substantially 
the  same  would  be  arbitrary  and  capricious. 
Id.  Will  giving  shares  of  estate  in  trust 
directing  trustees,  upon  happening  of  certain 
events,  to  pay  to  descendants  of  beneficiaries 
certain  portions  of  the  estate,  "giving  to  each 
of  said  descendants  such  portion  thereof  as 
my  said  trustees  shall  deeni  best,"  held  to 
give  trustees  broad  discretion  to  apportion 
sums  given  to  a  class  among  its  members 
equally  or  unequally,  or  to  cut  off  one  or 
more  entirely.  Id.  Such  discretionary  pow- 
er held  wholly  distinct  from  discretionary 
power  given  by  another  provision  authoriz- 
ing them  to  withhold  for  unfitness  or  un- 
worthiness,  and  not  to  be  limited  by  latter 
provision.     Id. 

65.  Court  will  Intervene  when  It  appears 
that  any  trustee,  however  broad  his  discre- 
tion, is  so  administering  his  trust  that  It 
fails  to  accomplish  the  purpose  for  which  it 
was  created.  Where  trustee  was  directed  to 
pay  over  to  beneficiary  so  much  of  the  in- 
come of  certain  stock  as  might,  in  his  iudg- 
ment,  be  necessary  for  his  support,  and  it 
appeared  that  latter  was  sick  and  had  no  in- 
come except  a  pension,  and  that  entire  in- 
come and  pension  would  be  insufllcient  for 
his  support,  held  that  it  would  be  an  abuse 
of  discretion  for  trustee  to  withhold  any  part 
of  the  income.  In  re  Van  Decar,  49  Misc.  39, 
98  N.  Y.  S.  309.  Will  giving  executor  authority 
to  pay  over  principal  and  increase  of  trust 
fund  to  certain  persons,  at  such  time  or 
times  and  in  such  manner  as  such  executor 
may   deem  best   for   their   Interests,   held   to 


give  executor  sound  discretion  in  the  prem- 
ises, to  be  exercised  according  to  his  best 
judgment  and  in  the  best  of  faith,  and  not 
an  absolute  discretion.  In  re  Wilkin  [N.  Y.] 
75  N.  E.  1105,  rvg.  100  App.  Div.  509,  91  N.  Y. 
S.  1118.  Where  residue  of  estate  was  be- 
queathed to  trustee  to  pay  Income  to  son  in 
such  amounts  and  at  such  times  as  should, 
according  to  the  judgment  and  discretion  of 
the  trustee,  seem  best,  in  sums  not  to  exceed 
$10  at  any  one  time,  and  on  son's  death  to 
transfer  all  the  property,  interest,  and  In- 
come then  in  his  hands  or  possession,  held 
that  court  would  not  interfere  with  exercise 
of  trustee's  discretion  unless  upon  a  showing 
of  arbitrary  wrongdoing  amounting  to  a 
deprivation  of  the  beneficiary  of  the  benefits 
of  the  trust.  Dubois  v.  Barbour  [R.  I.]  61  A. 
752.  Refusal  to  pay  debts  of  beneficiary 
held  not  to  warrant  interference.     Id. 

56.  Purchase  of  realty  is  a  proper  invest- 
ment where  will  directs  fund  to  be  invested 
"on  bond  and  mortgage,  or  in  other  prop- 
erty."    In  re  Trelease,  96  N.  Y.  S.  318. 

57.  Executor  held  properly  allowed 
amount  paid  accountant  where  his  employ- 
ment was  suggested  by  the  will.  In  re  Arn- 
ton,  106  App.  Div.  326,  94  N.  Y.  S.  471. 

68.  Provision  in  will  charging  estate  with 
payment  of  such  reasonable  compensation  to 
trustees  "as  they  may  deem  just  and  proper 
according  to  the  time  and  attention  they  may 
severally  devote"  to  the  affairs  of  the  estate 
held  to  entitle  them  only  to  such  sum  as  the 
law  itself  would  allow,  or  as  the  court  would 
determine  to  be  reasonable.  Compher  v. 
Browning,   219  111.  429,  76  N.  E.   678. 

59.  Where  will  gave  executor  certain  sum 
annually  in  lieu  of  commissions  "so  long  aa 
he  acts  as  executor  of  this  will,"  held  that 
he  was  entitled  to  such  fompensation  beyond 
the  period  of  administration,  so  called,  par- 
ticularly where  will  contemplated  that  ex- 
ecutorship should  last  several  years.  Mar- 
field  V.  McMurdy,  25  App.  D.  C.  342.  Where 
will  provides  for  payment  of  compensation 
out  of  the  Income  generally,  without  any 
limitation,  a  deficiency  of  compensation  In 
one  year  may  be  made  up  from  the  excess 
of  income  in  succeeding  years,  particularly 
where  no  provisions  of  the  will  will  be  made 
to  fail  thereby.     Id. 

60.  Trust  for  support  of  person  already 
deceased.  Harlow  v.  Bailey  [Mass.]  75  N  E 
259. 

61.  Fact  that  no  trustee  is  appointed  will 
not  prevent  execution  of  trust.  Hiles  v 
Garrison  [N.  J.  Eq.]  62  A.  865. 

62.  Where  will  provided  for  appointment 
of  trustee  by  circuit  court  in  case  testator's 
daughter  should  die,  held  that  It  was  court's 
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appoint  a  substitute  in  ease  only  one  renounces."*  Powers  or  trusts  not  resting  in  the 
personal  discretion  of  a  trustee  or  executor  may  be  exercised  or  executed  by  substitut- 
ed trustees  or  administrators.*"* 

(§  5)  F.  Abatement^  ademption,  and  satisfaction.  Abatement.^" — As  a  gen- 
eral rule  where  the  payment  of  debts  is  charged  on  the  personalty  either  by  the  will  or 
by  operation  of  law,  personal  property  at  large  miist  first  be  taken,  then  the  residuary 
legacy,  then  general  pecuniary  legacies,  then  specific  legacies,  and  lastly  realty  de- 
vised by  the  will."'  In  case,  however,  the  will  shows  an  intent  to  divide  the  estate 
equally,  the  share  of  each  devisee  or  legatee  will  abate  ratably,  no  distinction  being 
made  between  realty  and  personalty."*  Demonstrative  legacies  abate  only  ratably 
with  specific  ones  if  the  fund  out  of  which  they  are  primarily  payable  exists  as  a  part 
of  testator's  estate  at  his  death,  but  if  it  does  not  so  exist  they  abate  pro  rata  with 
general  ones."^  Devises  and  bequests  abate  ratably  to  make  up  the  share  of  the 
widow  when  she  elects  to  tal^e  against  the  will.''"'    Losses  due  to  the  insolvency  of  the 


duty  to  do  so  on  the  happening  of  such  con- 
tingency.    Cruit  V.   Owen,  25  App.  D.  C.  514. 

63.  Where  will  appointed  executor  trustee 
and  in  case  he  should  at  any  time  cease  to 
act,  appointed  two  others  to  act  in  his  stead, 
and  executor  resigned,  one  of  the  two  others 
renounced,  and  the  other  was  appointed  trus- 
tee by  the  court,  held  that  latter  was  entitled 
to  exercise  discretionary  powers  given  as 
part  of  trust.  In  re  Wilkin  [N.  T.]  75  N.  B. 
1105,  rvg.  100  App.  Dlv.  509,  91  N.  T.  S.  1118. 
Provision  in  will  giving  to  trustees  "and  to 
any  two  of  them"  power  to  sell  realty  held 
intended  to  enlarge  power  of  trustees  rather 
than  to  restrict  it,  and  not  to  render  inap- 
plicable Code  Civ.  Proo.  §  2642,  making  sales 
by  executors  or  trustees  who  qualify  valid 
though  others  who  do  not  qualify  do  not  join, 
and  deed  by  one  trustee  passed  title  where 
others  did  not  qualify.  Draper  v.  Montgom- 
ery, 108  App.  Div.  63,  95  N.  T.  S.  904. 

64.  TWullanny  v.  Nangle,  212  111.  247,  72  N. 
E.  385,  afg.  113  HI.  App.  457. 

65.  Power  conferred  on  husband  as  trus- 
tee to  sell  property  "as  he  may  deem  best" 
held  a  personal  trust  which  could  not  be 
exercised  by  substituted  administrator. 
Hageman's  Ex'rs  v.  Roome  [N.  J.  Eq.l  62  A. 
392.  Trust  for  benefit  of  son  held  to  so  rest 
in  personal  discretion  of  trustee  that  it  ter- 
minated at  latter's  death.  Benedict  v.  Dun- 
ning, 110  App.  Div.  303,  97  N.  T.  S.  259.  Al- 
ternative devise  to  trustees  to  apply  proceeds 
to  maintenance  and  education  of  men  pre- 
paring for  the  ministry,  "to  be  selected  by 
said  trustees  or  any  two  of  them,"  held  not 
to  repose  personal  confidence  in  trustees  as 
to  selection  of  beneficiaries,  such  power  of 
selection  pertaining  to  the  office  of  trustee  in 
any  event,  and  hence  charity  was  not  limited 
to  lifetime  of  trustees  named,  but  was  a 
permanent  one,  and  was  not  rendered  in- 
valid by  their  death.  Woodroof  v.  Hundley 
[Ala.]  39  So.  907.  Court  would  appoint 
others.  Id.  Where  testator  gave  property 
to  trustees  "to  pay  and  see  to  the  application 
of"  a  certain  sum  to  a  college  to  be  used  for 
the  endowment  for  the  prosecution  of  a  cer- 
tain line  of  research,  held  that  there  was  no 
such  personal  trust  as  would  defeat  the  be- 
quest on  the  death  or  resignation  of  the 
trustees,  but  the  court  would  appoint  their 
successors.     Speer  v.  Colbert,   ZOO  U.  S.   130, 
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50  Law.  Ed. — ,  afg.  24  App.  D.  C.  187.  Same 
held  true  of  bequest  of  income  of  certain 
sum  to  maintain  a  scholarship  for  the  study 
of  medicine,  preferably  in  a  named  univer- 
sity, otherwise  In  some  college  in  District  of 
Columbia.  Id.  Trust  powers  conferred  on 
an  "executor"  are  construed  as  attaching  to 
the  office,  conversely  they  attach  to  the  per- 
son if  he  bfe  a  trustee  though  also  an  exec- 
utor. Mullanny  v.  Nangle,  212  111.  247,  72  N. 
E.  385,  afg.  113  111.  App.  457. 

66.  See  4  C.  L.  1939. 

67.  Gordon  v.  James,  86  Miss.  719,  39  So. 
18.  The  doctrine  of  forced  contribution  does 
not  apply  against  specific  devisees  in  favor 
of  specific  legatees,  as  by  statute  it  does 
among  devisees,  but  specific  legacies  must  be 
first  obliterated  before  specific  devises  can 
be  abated  for  the  payment  of  debts,  partic- 
ularly in  view  of  Code  1892,  §§  IgSl,  1893, 
making  personalty  the  primary  fund  for 
payment  of  debts.     Id. 

68.  Where  it  appears  that  testator  In- 
tended, in  the  distribution  of  his  property 
among  his  wife  and  children,  to  make  them 
as  nearly  equal  as  possible,  and  devises  and 
bequeaths  his  property  specifically  among 
them,  and  charges  no  specific  property  with 
the  payment  of  his  debts.  O'Day  v.  O'Day 
[Mo.]  91  S.  W.  921.  Where  wiU  first  directed 
payment  of  debts,  then  made  specific  gifts 
of  realty  and  personalty  to  wife  and  chil- 
dren, and  then  gave  all  the  remaining  realty 
and  personalty  in  equal  shares  to  widow 
and  children,  no  specific  property  being' 
charged  with  payment  of  debts,  and  shares 
of  children  being  substantially  equal,  held 
that  entire  residuary  estate  must  first  be 
disposed  of  to  pay  debts.     Id. 

69.-    O'Day  V.  O'Day  [Mo.]  91  S.  W.  921. 

ro.  Devises  and  bequests  abate  ratably  to 
make  up  the  share  of  the  widow  when  she 
elects  to  take  under  the  statute.  Gordon  v 
James,  86  Miss.  719,  39  So.  18.  Under  Code 
§  3279,  providing  that  the  amount  allowed 
on  any  claim  which  it  becomes  necessary  to 
satisfy  in  disregard  of  or  in  opposition  to  the 
will  must  be  taken  ratably  from  the  interests 
of  heirs,  deviseeF.  and  legatees,  where  testa- 
tor gave  his  wife  a  life  estate  In  six-tenths 
of  his  property  with  remainder  over"  and 
gave  the  balance  to  others,  and  widow 
elected    to    take    her    dower,    held    that    the 
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exccnior  are  borne  equally  by  the  whole  estate/^  Wills  frequently  provide  that 
legatees  shall  take  pro  rata  in  case  the  estate  is  insufficient  to  pay  legacies  in  full.'^ 
Legacies  given  in  payment  of  debts/^  or  in  lieu  of  dower,'*  do  not  abate,  but  a  de- 
vise of  land  charged  with  the  payment  of  the  unpaid  purchase  money  does.'^ 

Ademption.'"' — A  devise  of  realty  is  ordinarily  adeemed  by  the  sale  or  alienation 
of  the  property  by  testator  during  his  lifetime.'"  So,  too,  a  legacy  is  adeemed  where 
testator,  before  his  death,  pays  the  full  amount  of  it  to  the  legatee  in  full  satisfaction 
thereof.'^ 


amount  thereof  should  be  deducted  from  the 
entire  estate  rather  than  from  the  part 
given  to  her  for  life,  her  use  being  imme- 
diately terminated  on  her  election.  Dillavou 
V.  Dillavou  [Iowa]  104  N.  W.  432. 

NOTE.  Abatement  to  make  up  doTver: 
Previous  to  the  decision  of  Dillavou  v.  Dilla- 
vou [Iowa]  104  N.  W.  433,  the  rule  in  Iowa 
has  been  as  laid  down  in  Hoskins  v.  Hoskins, 
43  lov/a,  462,  that  the  widow's  dower  should 
be  deducted  from  the  share  set  aside  for  her 
In  the  will.  In  the  Hoskins  case,  which  was 
cited  and  relied  upon  by  the  contestant  in 
the  Dillavou  case,  the  estate  was  divided 
into  moieties,  one  of  which  Tvas  given  in  fee 
to  one  daughter,  tlie  other  to  the  widow  for 
life  with  a  remainder  over  to  another  daugh- 
ter. The  widow  having  elected  to  take  her 
dower,  the  court  held  that  it  should  be  de- 
ducted from  the  moiety  given  to  her  in  the 
Will,  and  that  the  moiety  given  to  the  first 
daughter  should  not  contribute.  This  was 
on  the  ground  that  the  testator  evidently  in- 
tended to  discriminate  between  the  daugh- 
ters. Aside  from  the  fact,  which  the  court 
in  the  Dillavou  case  says  was  manifestly 
overlooked,  that  the  statute  governs  abso- 
lutely, it  is  difficult  to  see  how  the  decision 
in  the  Hoskins  case  could  have  been  reached. 
It  stands  alone  in  support  of  the  proposition 
that  the  widow's  dower  should  be  taken  from 
only  part  of  the  estate.  While  the  amount 
of  the  dower  is  regulated  by  the  statute  it 
must  be  taken  from  the  entire  estate.  11 
Am.  &  Bug.  Bnc.  Law,  p.  117.  Darrington  v. 
Rogers,  1  Gill  [Md.]  403;  Lilly  v.  Menke,  126 
Mo.  190;  Appeal  of  Heineman,  92  Pa,  95;  Wal- 
lace V.  Wallace's  Ex'r,  15  W.  Va.  722.  And 
If  advancements  have  been  already  made  to 
the  heirs  or  legatees  they  must  be  regarded 
as  part  of  the  estate  for  the  purpose  of  com- 
puting the  dower.  Plympton  v.  Plympton, 
6  Allen  [Mass.]  178;  Worth  v.  Atkins,  4  Jones 
Eq.    [N.    C]    272, — See    4    Mich.    L.    H.    84. 

71.  Where  will  directed  estate  to  be  di- 
vided into  equal  shares  to  be  held  in  trust  for 
brothers  and  sisters,  and  on  their  death  the 
principal  to  be  paid  to  their  childi'en.  and, 
after  paying  over  a  portion  of  such  shares 
to  a  part  of  the  children  the  executor  be- 
came insolvent,  held  that  the  loss  v/as  to  be 
borne  by  tlie  whole  estate,  and  that  nothing 
more  should  be  paid  to  those  wlio  had  re- 
ceived partial  payments  until  the  others  had 
received  an  equal  amount.  Barret  v.  Gwyn 
[Ky.]  88  S.  W.  10S6. 

72.  Direction  in  codicil  for  pro  rata  pay- 
ment "of  the  sums  given  and  bequeathed  to 
sundry  persons  and  institutions  as  enumer- 
ated in  my  will  and  codicil  if  there  should 
not  be  sufBcient  money  left  from  the  salable 
portions  of  my  estate  to  pay  the  full  amounts 


of  the  sums"  so  given,  held  that  all  legacies, 
except  specific  bequests,  and  including  leg- 
acies given  out  of  trust  fund  abated  pro  rata 
in  case  there  was  not  enough  to  pay  them  in 
full  after  paying-  debts,  expenses,  etc.  Em- 
mons V.  Dow  [Mass.]  77  N.  E.  310.  Where 
the  estate  proved  Insufflcient  to  permit  of  the 
carrj'ing  of  the  provision  for  the  widow  and 
also  payment  of  bequests  to  children  and 
grandchildren,  held  that  the^  children  and 
grandchildren  take  pro  rata  under  a  subse- 
quent clause  providing  that  the  sum  remain- 
ing be  divided  pro  rata  among  them.  Moore 
V.  Idler,  6  Ohio  C.  C.   (N.  S.)   19. 

7S.  Dower  of  widow  electing  to  take 
against  will  should  be  set  off  from  property 
other  than  that  devised  in  consideration  for 
services  pursuant  to  contract  by  decedent,  to 
which  she  consented.  Brandes  v.  Brandes 
[Iowa]   105  N.  W.  499. 

74.  If,  at  the  time  of  the  making  of  the 
will,  the  wife  had  an  inchoate  right  to  any 
dOTver  out  of  the  testator's  estate.  Legacy 
is  not  a  voluntary  bounty  or  favor  in  sucli 
case,  but  is  based  on  a  meritorious  consider- 
ation. Plum  v.  Smith  [N.  J.  Eq.]  62  A.  763. 
Will  held  to  show  an  intent  that  legacy  was 
to  be  in  lieu  of  dower,  though  not  expressly 
so  stating.  Id.  Testator  bequeathed  to  his 
wife,  in  lieu  of  dower,  the  interest  on  a  cer- 
tain sum  which  was  charged  on  land.  Sum 
was  invested  in  a  mortgage  on  all  testator's 
land,  which,  default  having  been  made  in 
payment  of  interest,  was  foreclosed  for  sum 
insufflcient  to  pay  principal  and  interest. 
Held  that  legacy  to  widow  would  not  abate 
so  long  as  any  portion  of  testator's  realty 
or  the  proceeds  thereof  remained,  and  hence 
her  administrator  was  entitled  to  preference 
over  other  legatees  in  payment  of  interest 
accruing  before  widow's  death.     Id. 

75.  One  accepting  a  devise  of  land 
charged  with  the  payment  of.  the  unpaid 
purchase  money  is  not  a  purchaser  for  value, 
but  occupies  the  same  position  as  the  other 
devisees  and  legatees  and  his  share  must 
abate  ratably  to  make  up  the  share  of  the 
widow  who  elects  to  take  against  the  will. 
Gordon  v.  James,  86  Miss.  719,  39  So    18 

76.  See  4  C.  L.  1939. 

77.  Upon  the  sale  of  devised  realty  by  the 
testator  during  his  lifetime  the  proceeds 
thereof  of  which  he  may  die  possessed  will 
not  be  substituted  for  the  property  itself, 
unless  the  will  so  directs.  In  re  Miller's 
Will  [Iowa]  105  N.  W.  105.  Sale  or  aliena- 
tion by  testator  during  his  lifetime  of  de- 
vised property  works  revocation  of  devise, 
and  it  lapses.  Hoffman  v.  Steubing,  49  Misc' 
167,  98  N.  T.  S.  706.  Testator  gave  wife  cer- 
tain realty  free  of  Incumbrances  and  a  sum 
of  money  which  provisions  were  to  be  in  lieu 
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Satisfaciion  of  deUs  ly  legacies.''^ — A  legacy  to  a  creditor  will  not  be  deemed  a 
satisfaction  of  the  debt  unless  the  will  shows  that  testator  so  intended.*"  A  gift  "in 
consideration  of"  services  is  not  an  acknowledgment  of  a  debt.*^ 

(§  5)  0.  Proceedings  to  construe  tuills.^^ — In  the  absence  of  statutory  provi- 
sions to  the  contrary j^**  courts  of  equity  have  jurisdiction  to  construe  wills"''  for  the 
purpose  of  directing  the  executor  or  administrator  in  the  performance  of  his  duties/" 
or  where  a  trust  is  involved/"  or  where  such  relief  is  incidental  to  the  relief  sought 
in  suits  of  which  they  have  jurisdiction.''  There  must,  however,  be  a  reasonable 
doubt  as  to  the  meaning  of  the  language  used,**  and  some  equitable  estate  or  inter- 
est must  be  involved.*"     The  question  whether  a  legatee  or  devisee  takes  for  his  own 


of  dower.  During  his  lifetime  he  sold  the 
realty,  his  wife  joining  iw  the  conveyance, 
grantee  giving  a  purchase  money  mortgage 
to  testator's  daughter  by  his  direction.  Held 
tjiat  widow  was  only  entitled  to  the  money 
bequest  in  lieu  of  dower  and  was  put  to  an 
election  whether  she  would  take  it  or  under 
the  statute.  She  was  not  entitled  to  an  equiva- 
lent of  the  proceeds  of  the  sale  of  the  realty 
nor  to  the  amount  of  a  mortgage  thereon 
when  it  was  sold.  Id.  Testator  gave  certain 
realty,  "or  the  proceeds  derived  from  the 
premises,"  and  a  certain  trust  fund  to  his 
daughter  in  remainder,  if  living  on  the  hap- 
pening of  a  certain  contingency,  or  if  not 
directed  that  the  title  to  said  property  and 
the  fund  "or,  in  the  event  of  the  sale  here- 
inafter had  of  said  premises,  then  the  pro- 
ceeds derived  from  the  same,"  to  be  paid  to 
his  grandchild.  Testator  sold  the  realty 
during  his  lifetime.  Held  that  devise  over 
was  revoked  but  that  proceeds  of  sale  passed 
to  devisee.     Id.  •        ,„ 

7S.     Gallagher   v.   Martin    [Md.]    62   A.    247. 
7».     See  4  C.  L.  1940. 

SO.  Not  where  will  states  some  other  mo- 
tive or  reason  for  making  the  gift.  In  re 
Arnton,  108  App  Div.  326,  94  N.  Y.  S.  471. 
Not  where  legacy  was  larger  than  debt  and 
will  recited  that  it  was  made  for  purpose  of 
repaying  those  who  had  been  kind  to  tes- 
tator during  his  illness.     Id. 

81.  Legacy  reciting  that  it  is  "in  consid- 
eration of  her  care  for"  testator's  mother  and 
son  held  not  to  imply  a  debt,  but  a  bounty, 
and  not  to  be  an  acknowledgment  of  a  legal 
obligation  so  as  to  remove  the  bar  of  limi- 
tations in  an  action  for  such  services.  Mc- 
Neal  v.  Pierce  [Ohio]  75  N.  E.  938. 
83.     See  4  C.  L.  1940. 

83.  Probate  court  has  exclusive  original 
jurisdiction  to  construe  wills  when  such  con- 
struction is  necessary  to  the  administration 
of  the  estate.  Appleby  v.  Watkins  [Mmn.] 
104  N.  W.'  301.  Nothing  short  of  an  express 
statute  will  make  the  jurisdiction  of  the 
county  court  to  construe  wills  exclusive  so 
as  to  prevent  circuit  court  from  giving  di- 
rections to  trustees.  Laws  1905,  c.  163,  p. 
239,  giving  county  courts  jurisdiction  to  con- 
strue wills  in  proceedings  brought  solely 
for  that  purpose  does  not,  and  does  not  pur- 
port to  abridge  the  powers  of  the  circuit 
court  in  that  regard.  Stephenson  v.  Norris 
rV^Ms.]  107  N.  W.  343. 

8-4.  The  chancery  court  is  clothed  with  the 
fullest  jurisdiction  to  determine  all  matters 
relating  to  the  administration  of  estates,  and 
is  always  onen  for  the  hearing  of  a  petition 
by    anyone    interested    asking    for    the    con- 


struction  of  the  will  of  a.  decedent.     Owens 
V.  Waddell   [Miss.]    39  So.  459. 

85.  An  executor  or  administrator  with  the 
will  annexed  may  ask  and  receive  the  aid 
and  direction  of  a  court  of  equity  in  the  ex- 
ecution of  his  trust  -when  his  duty  "with  re- 
spect thereto  is  a  matter  of  doubt.  Norris 
V.  Beardsley  [N.  J.  Bq.]  62  A.  425. 

86.  Court  of  equity  held  to  have  jurisdic- 
tion to  construe  will  attempting  to  create 
trust.  Filkins  v.  Severn,  127  Iowa,  738,  103 
N.  W.  346.  The  circuit  court  has  plenary  juris- 
diction over  actions  for  the  construction  of 
wills  especially  where  trust  powers  are  in- 
volved. Stephenson  v.  Norris  [Wis.]  107  N. 
W.  343.  It  is  not  necessary  in  such  cases 
that  there  should  be  an  actual  litigation  be- 
gun or  contest  pending  to  justify  the  court 
in  entertaining  the  action.  Id.  A  trustee  is 
entitled  to  the  protection  of  the  court  in  the 
execution  of  his  trusts,  and  when  real  and 
serious  doubts  confront  him  as  to  his  duty, 
is  entitled  to,  and  should  ask  for,  the  advice 
of  the  court  to  guide  him.  Case  held  proper 
one  for  exercise  of  such  jurisdiction.     Id. 

87.  The  original  jvirlsdiction  of  the  dis- 
trict court  over  an  action  to  quiet  title  to_ 
realty  is  not  defeated  by  the  fact  that  the 
construction  of  a  will  is  necessarily  Involved 
in  the  inquiry.  St.  James  Orphan  Asylum  v. 
Shelby  [Neb.]  106  N.  W.  604.  Whenever  the 
f^quitable  relief  sought  in  an  action  in  the 
court  of  chancery  involves  the  construction 
of  a  w^ill,  that  court  "will  construe  the  same 
so  far  as  requisite  to  that  relief.  Such  con- 
struction may  be  necessary  in  statutory  suit 
to  quiet  title.  Morris  v.  Le  Bel  [N.  J.  Bq.] 
63  A.  501.  A  suit  for  the  construction  of  a 
will  and  the  appointment  of  a  trustee  to  ex- 
ecute such  trusts  as  it  may  be  determined 
are  thereby  established,  is  properly  brought 
in  the  court  of  chancery,  since  the  relief 
sought  is  tlie  appointment  of  a  trustee,  and 
the  necessity  for  such  appointment  requires 
the  construction  of  this  will  as  an  incident  to 
the  relief  sought.  Hiles  v.  Garrison  [N.  J. 
Bq.]  62  A.  865. 

88.  Bxecutor  or  administrator  cannot 
maintain  a  bill  In  equity  to  construe  the  will, 
when  the  case  is  clear,  and  there  is  no  rea- 
sonable doubt  as  to  his  duty.  Whether 
there  is  a  reasonable  doubt  depends  on  cir- 
cumstances of  each  case.  Norris  v.  Beards- 
ley  [N.  J,  Eq.]  62  A.  425. 

89.  A  bill  to  construe  an  ambiguous  de- 
vise of  land  will  not  lie  v/here  no  equitable 
estate  or  interest  is  involved.  Not  where 
matter  in  dispute  is  between  rival  claimants 
under  conflicting  legal  titles.  Norris  v. 
Beardsley     [N.    J.    Eq.]     62    A.     425.     In    any 
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benefit  or  upon  some  trust  which  is  not  in  any  way  disclosed  in  or  suggested  by  the 
will  is  not  open  for  consideration.""  Statutes  prohibiting  the  bringing  of  actions 
against  executors,  or  proceedings  to  compel  distribution  until  the  expiration  of  a 
certain  time  after  the  grant  of  letters,  have  no  application  to  such  suits. "^ 

All  other  powers  to  entertain  proceedings  for  the  construction  of  wills  depend  on 
the  statutes  of  the  various  states."^  .  Statutory  proceedings  for  construction  may  gen- 
erally be  maintained  by  parties  in  interest."^  As  a  general  rule  there  is  no  power 
to  construe  a  will  in  anticipation  of  and  in  order  to  defeat  probate."*  Service  of 
process  is  regulated  by  statute."^  The  petition  must  set  out  the  whole  will,  even 
though  the  construction  of  only  one  item  is  sought."' 

In  construing  wills  the  court  will  not  decide  questions  which  may  never  be  pre- 
sented by  actual  conditions  and  occurrences,  and  are  of  no  present  importance,"'^  nor 


event  such  a  bill  could  not  be  entertained  on 
behalf  of  an  executor  who  is  charged  with  no 
duty  in  respect  to  the  land  in  dispute.  Id. 
Court  of  equity  has  no  jurisdiction  of  bill 
merely  seeking  opinion  as  to  legal  title  to 
realty  devised  where  executrix  asks  no  in- 
structions in  regard  to  her  duties,  and  no 
trust  is  involved  nor  equitable  relief  of  any 
sort  sought.  Beard  v.  Beard  [N.  J.  Eq.]  63 
A.  25. 

80.  In  suit  by  executor.  Manson  v.  Jack 
[N.  J.  Eq.]  62  A.  394.  Not  in  any  event  where 
the  beneficiaries  of  the  alleged  trust,  which 
is  claimed  to  be  void,  are  not  parties.     Id. 

»1.  "Where  legatee  was  given  comfortable 
support  for  life,  held  that  she  might  file  a 
petition  In  equity  for  the  construction  of  the 
will  and  to  fix  the  amount  to  be  paid  her 
without  regard  to  Code  1892,  §  1922,  prohibit- 
ing the  bringing  of  actions  against  an  ex- 
ecutor until  six  months  after  the  date  of  his 
letters,  or  §  1961  authorizing  a  proceeding  to 
compel  distribution  at  any  time  after  the 
expiration  of  12  months  from  the  grant  of 
letters.     Owens  v.  Waddell  [Miss.]  39  So.  459. 

92*  Minnesota:  The  probate  court  has  ex- 
clusive original  jurisdiction  to  construe  wills 
when  such  construction  is  necessary  to  the 
administration  of  the  estate.  Appleby  v. 
Watkins  [Minn.]    104  N.  W.  301. 

New  Yorlvi  Under  Code  Civ.  Proc.  §  2624, 
If  party  expressly  puts  in  issue  before  sur- 
rogate the  validity,  construction,  or  effect 
of  any  disposition  of  personalty  by  will,  he 
must  construe  it  unless  he  refuses  probate 
by  reason  of  failure  to  prove  matters  speci- 
fied in  Id.  §  2623.  In  re  Pilsbury's  "Will,  99 
N.  T.  S.  62.  Statute  does  not  authorize  con- 
struction before  will  is  admitted.  Id.  Must 
determine  it  on  decree  if  will  is  admitted. 
In  re  Stocum's  VFill,  94  N.  T.  S.  588.  While 
he  has  no  power  to  pass  on  a  devise  of  land 
he  may  construe  a  will  and  declare  the  va- 
lidity of  a  trust  embracing  personalty. 
Realty  and  personalty  were  blended.  In  re 
Trotter's  "Will,  182  N.  Y.  465,  75  N.  E.  305. 
May  determine  all  questions  of  construction, 
though  disposal  of  proceeds  of  realty  is  in- 
volved, whenever  it  may  be  necessary  in 
order  to  accomplish  distribution  on  an  ac- 
counting. In  re  Keogh,  47  Misc.  37,  95  N. 
Y.  S.  191,  modified  on  other  grounds,  98  N.  Y. 
S.  433. 

03.  Where  testator  gave  legacies  to  wid- 
ow for  life  with  remainder  to  others,  thus 
constituting  her   trustee   for   the  remainder- 


men, held  that  the  widow's  executor '  had 
capacity  to  sue  for  a  construction  of  tlie 
will  of  testator  and  for  an  accounting  for  the 
purpose  of  obtaining  directions  as  to  the 
distribution  of  the  remainder  of  such  leg- 
acies. Leggett  V.  Stevens  [N.  Y.]  77  N.  B. 
874. 

04.  In  re  Davis'  Will,  182  N.  Y.  468,  75  N. 
E.  530. 

95.  Service  of  process  by  publication  on  a 
non-resident  defendant  in  a  suit  to  construe 
a  will  is  authorized  under  Code  §  3534.  Dil- 
lavou  V.  Dillavou  [Iowa]  106  N.  W.  949. 

06.  A  petition  in  a  cause  brought  under 
Rev.  St.  1906,  §  6202,  to  obtain  the  construc- 
tion of  one  item  only  of  a  will,  which  does 
not  set  forth  the  entire  will  is  bad  on  gen- 
eral demurrer.  Devenney  v.  Devenney 
[Ohio]   77  N.  B.   688. 

97.  In  construing  will  on  application  for 
partial  distribution  on  theory  that  primary 
trust  created  by  the.  will  is  void  court  will 
not  determine  validity  of  provision  as  to  dis- 
posal of  excess  income  by  trustees  which  is 
entirely  independent  of  primary  trust  to  pay 
income  held  to  be  valid,  particularly  where 
it  does  not  appear  that  there  is,  or  is  likely 
to  be,  any  such  excess.  In  re  Heywood's 
Estate  [Cal.]  82  P.  755.  Under  a  petition  for 
instructions  to  testamentary  trustees  the 
court  is  not  called  upon  to  consider  future 
conditions  which  may  not  arise  in  the  form 
anticipated  by  the  parties,  or  to  give  direc- 
tions beyond  what  is  required  to  enable  the 
trustees  to  perform  their  present  duties.  Pea- 
body  V.  Tyszkiewicz  [Mass.]  77  N.  E.  839.  Ex- 
ecutor or  administrator  cannot  maintain  a 
bill  to  construe  gifts  of  personalty  where  the 
amount  thereof  is  small  and  it  does  not  ap- 
pear that  he  has  obtained,  or  can  obtain, 
possession  of  any  of  it,  or  that  after  paying 
the  expenses  of  administration,  there  will  be 
anything  left  for  distribution.  Norris  v. 
Beardsley  [N.  J.  Eq.]  62  A.  425.  Executor 
not  entitled  to  directions  as  to  the  distri- 
bution of  property  which  is  not  yet  in  his 
hands  and  in  regard  to  which  he  is  not  then, 
and  may  never  be,  charged  with  any  duty  of 
distribution.  Bill  for  construction  for  pur- 
pose of  obtaining  instructions  as  to  proper 
disposition  of  money  which  it  was  alleged 
would  come  into  complainant's  hands  as  pro- 
ceeds of  sale  of  property  in  which  testatrix 
was  interested,  held  premature  when  brought 
before  land  had  been  sold  or  its  proceeds 
had    been    paid    to    him.     Id.     Hixecutor    not 
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will  a  provision  be  construed  at  the  instance  of  one  whom  it  cannot  possibly  affect."' 
The  court  is  not  concerned  with  the  widow's  rights  under  an  antenuptial  contract 
purporting  to  set  aside  a  certain  sum  as  a  marriage  settlement,  where  at  testator's 
death  no  specific  property  has  been  set  aside  for  that  purpose."" 

The  usual  rules  as  to  the  conclusiveness  of  judgments^  and  as  to  the  right  to  ap- 
peal therefrom^  apply. 

Costs^  and  attorney's  fees  are  allowable  as  in  other  equitable  cases.*  The 
amount  allowed  is  generally  discretionary."     Allowances  to  guardians  ad  litem  of  in- 


entitled  to  directions  at  a  time  when  the 
parties  entitled  to  take  on  such  distribution 
cannot  yet  be  ascertained.  Id.  Where  prop- 
erty Is  given  in  trust  for  beneficiary  during 
her  life,  and  on  her  death  to  her  children  as 
she  shall  appoint,  and  in  default  of  appoint- 
ment to  designated  persons,  held  that  court 
would  not,  during  beneficiary's  lifetime,  di- 
rect the  trustee  as  to  his  duty  in  case  she 
should  die  without  making  such  appoint- 
ment. Varick  v.  Smith  [N.  J.  Eq.]  61  A.  151. 
Code  Civ.  Froc.  §  2624,  requiring  surrogate 
to  construe  dispositions  of  personalty  in  cer- 
tain cases,  does  not  deprive  him  of  the  dis- 
cretion possessed  by  a  court  of  equity  to  re- 
fuse to  decide  questions  v/hich  may  never  be 
presented  by  actual  conditions  or  occur- 
rences. In  re  Mount's  Will  [N.  T.]  77  N.  B. 
999,  afg.  107  App.  Div.  1,  95  N.  Y.  S.  490.  Sur- 
rogate held  not  to  have  abused  his  discre- 
tion. Id.  Where  testator  gave  property  to 
trustees  to  pay  income  to  wife  for  life,  and 
thereafter  to  devote  it  to  the  creation  of 
some  charity  or  to  pay  it  to  some  existing 
one,  held  that  court  would  not  select  charity 
in  suit  to  construe  will  before  wife's  death. 
Rothschild  v.  Goldenberg,  103  App.  Div.  235, 
92  N.  T.  S.  1076.  Evidence  as  to  present  in- 
tention of  trustees  in  that  regard,  prior  to 
wife's  death,  held  Incompetent.  Id.  Where 
will  makes  conditional  alternative  disposi- 
tions of  a  remainder  after  a  trust  presently 
in  force,  some  of  which  may  be  valid  and 
some  void,  and  the  disposition  which  will 
take  effect  cannot  be  ascertained  until  the 
time  for  carrying  it  into  effect  arrives,  and 
there  is  no  present  necessity  for  determining 
the  ultimate  rights  of  the  parties,  the  de- 
cree admitting  the  will  will  not  adjudge  the 
validity  of  such  provisions.  In  re  Mount's 
Will,  107  App.  Div.  1,  95  N.  T.  S.  490.  Court 
will  not  construe  will  for  purpose  of  deter 
mining  proper  distribution  of  deceased  son's 
share,  where  time  of  distribution  has  not 
yet  arrived,  and  there  is  no  present  necessity 
for  any  decision  on  the  question  and  -where 
there  may  be  other  interested  parties  in  ex 
istence  at  the  time  for  distribution  who  will 
be  entitled  to  be  heard.  Saul  v.  Swartz,  98 
N.  T.  S.  549. 

98.  Will  devised  realty  in  trust  to  use  in 
come  for  a  valid  charitable  purpose,  and  sub 
sequehtly  provided  that  a  portion  of  such  in 
come   should  be   used   to   keep    up   a   certain 
graveyard  excepted  from  such  devise.     Held 
that  if  the  latter  provision  was-valid  it  would 
simply   reduce  the  amount  of  income  appli- 
cable to  the  trust  purposes,  and  if  invalid  it 
was  of  no  effect,  and  whole  income  would  go 
to  trust,  so  that  other  devisees  and  legatees 
had   no    interest  in   question   of   its   validity. 
Woodroof  v.  Hundley  [Ala.]   39  So.  907. 

99.  Central  Trust  Co.  v.  Egleston   [N.  T.] 


77  N.  E.  9S9,  rvg.  96  N.  T.  S.  1116,  47  Misc. 
475,  95  N.  Y.  S.  945. 

1.  See  Former  Adjudication,  5  C.  L.  1502; 
Judgments,  6  C.  L,.  214.  Stout  v.  Stout  [Va.] 
51  S.  E.  833. 

a  See  Appeal  and  Review,  5  C.  D.  121. 
Trustees  appointed  to  take  charge  of  property 
and,  after  death  of  life  beneficiary,  to  apply 
residue  to  some  charity  to  be  selected  by 
them,  are  entitled  to  appeal  from  judgment, 
in  suit  to  construe  will,  disposing  of  trust 
property  in  contravention  of  testator's  in- 
tention. Rothschild  v.  Goldenberg,  103  App. 
Div.  235,  92  N.  T.  S.  1076.  Executor  held 
aggrieved  party  within  meaning  of  Rev.  St. 
1898,  §  4031,  and  to  have  right  to  appeal  from 
Judgment  construing  will.  In  re  Paulson's 
Will  rWis.]  107  N.  W.  484.  In  suit  to  con- 
strue a  will  failure  of  defendants  to  serve 
notice  of  appeal  on  nonresident  beneficiary, 
who  stood  on  same  footing  as  plaintiffs  and 
had  been  joined  as  defendant,  held  to  deprive 
appellate  court  of  jurisdiction.  Dillavou  v. 
Dillavou  [Iowa]  106  N.  W.  949,  rvg.  104  N. 
W.  432. 

3.  See  4  C.  L.  ]941.  See,  also.  Costs,  5  C. 
Li.  842.  In  action  by  heir  at  law  seeking  to 
have  bequests  and  devises  set  aside,  in  which 
event  property  would  have  gone  to  heirs  as 
intestate,  where  residuary  devise  was  sus- 
tained and  certain  of  the  bequests  set  aside, 
held  error  to  charge  residuary  devisees  with 
any  part  of  plaintiff's  costs  or  attorney's 
fees,  the  action  being  in  effect  one  to  recov- 
er the  property  bequeathed  and  devised.  Ky. 
St.  1903,  §  889,  construed.  Trustees  of  Home 
for  Foor  Catholic  Men  v.  Coleman  [Ky.]  92 
S.  W.  342. 

4.  Where  executor  brought  an  action  to 
construe  will  which  attempted  to  execute 
powers  conferred  on  testatrix  by  the  will  of 
her  husband,  and  court  decided  that  there 
was  no  valid  execution  of  such  powers,  and 
appointed  an  administrator  with  the  will 
annexed  for  the  first  estate,  held  that  exec- 
utor was  entitled  to  reasonable  attorney's 
fees.  Ketchin  v.  Rion  [S.  C]  51  S.  E. 
557.  In  an  action  by  an  executor  to  con- 
strue a  will  the  court  has  no  authority  to 
make  an  allowance  of  attorney's  fees  to  de- 
fendants, payable  out  of  the  estate,  in  addi- 
tion to  the  taxable  costs.  Kronshage  v.  Var- 
rell  [Wis.]  107  N.  W.  342.  Laws  1901,  o.  397, 
p.  569,  relating  to  attorney's  fees  in  will  con- 
tests does  not  apply  to  actions  to  construe 
wills.  Stephenson  v.  Norris  [Wis.]  107  N. 
W.  343. 

.";.  The  question  of  the  allowance  of  coun- 
sel fees  in  suits  to  construe  wills  is  a  judicial 
one  resting  largely  in  the  discretion  of  the 
court  to  which  it  is  presented.  Watklns  v. 
Bigelow  [Minn.]  104  N.  W.  683.  The  amount 
allowed  must,  however,  be  limited  to  a,  fair 
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fant  parties  should  ordinarily  be  paid  out  of  the  shares  of  such  infants  rather  than 
out  of  the  general  estate.' 

§  6.  ValidUy,  operation,  and  effect  in  general.'' — ^The  will  speaks  from  the 
death  of  the  testator,  and  title  to  property  bequeathed  passes  at  that  time.'  A  fee 
may  be  limited  upon  a  fee  by  way  of  executory  devise  in  a  will,  though  this  cannot 
be  done  by  deed.'  A  provision  in  the  will  of  a  married  woman  directing  the  erection 
of  a  monument  over  her  grave  is  valid. ^''  A  will  held  void  for  want  of  capacity  is 
void  for  all  purposes.^^ 

A  provision  making  the  payment  of  a  legacy  conditional  on  the  regular  attend- 
ance of  the  legatee  at  a  certain  church  is  not  contrary  to  public  policy,^^  nor  does  it 
violate  the  constitutional  provision  guarantying  freedom  of  worship.^'  The  mere 
fact  that  testator  committed  suicide  shortly  after  the  execution  of  his  will  is  insuffi- 
cient to  warrant  the  inference  that  it  was  executed  with  suicidal  intent  so  as  to  render 
it  void  as  contrary  to  public  policy.^*  A  gift  upon  condition  subsequent  working  a 
forfeiture  in  case  of  the  marriage  of  the  beneficiary  is  void  as  in  restraint  of  mar- 
riage,'^^  but  a  limitation  in  favor  of  a  beneficiary  during  her  nonmarriage  is  valid.^" 
A  codicil  revoking  a  bequest  in  case  the  legatee  presents  a  claim  against  the  estate  is 
not  void  on  its  face,  but  is  only  void  in  ease  such  claim  is  presented.^'  » 

Estates  taken  by  appointment  come  from  the  donor  and  not  under  a  will  bv 
which  the  power  is  exercised.^*  The  elfect  in  Xew  York  of  the  exercise  of  a  power  to 
appoint  by  will  to  certain  persons  is  to  transmit  their  title  from  the  donor  to  the 
donee  and  from  the  donee  to  the  appointees.^"  The  exercise  of  a  special  power  is  not 
to  be  regarded  as  nugatory  merely  because  the  appointment  is  greatly  similar  to  what 
the  donor's  devise  would  have  accomplished  in  case  of  nonexercise,  the  dissimilarity 
being  in  a  material  particular.'"  Administrative  powers  may  be  extinguished  by 
family  settlements  which  make  them  unnecessary.^^ 


and  reasonable  compensation  for  the  serv- 
ices rendered.  Not  discretionary  in  sense 
that  court  may  allow  more  than  such  amount. 
Id.  Allowance  held  excessive.  Id.  In  suit 
to  construe  "will,  allowance  to  executors, 
widow,  trustees,  and  guardians  ad  litem  of 
infants  reduced.  Bothschild  v.  Goldenberg, 
103  App.  Div.  236,  92  N.  T.  S.  1076. 

a.  Stephenson  v.  Norris  [Wis.]  107  N.  W. 
343.  Allowance  to  guardian  ad  litem  repre- 
senting issue  of  deceased  legatee  in  a  suit 
to  construe  a  bequest  as  between  them  and 
legatee's  administrator.  Illensworth  v.  II- 
lensworth,   110  App.  Div.   399,   97   N.  Y.  S.   44. 

7.  See    4    C.    L.    1944. 

8.  Succession  taxes  are  properly  assessed 
as  of  date  of  death,  regardless  of  fact  that 
will  has  not  been  probated.  In  re  Hartman's 
Estate  [N.  J.  Bq.]  62  A.  560.  Legacy  left  to 
bankrupt  by  testator  who  died  on  the  same 
day  that  legatee  filed  a  voluntary  petition, 
but  before  such  filing,  held  to  have  passed 
to  trustee  in  bankruptcy.  In  re  McKenna, 
137  F'.  611. 

9.  Limitation  over  after  a  fee  in  case  of 
the  death  of  the  devisee  without  issue  be- 
fore attaining  the  age  of  25  held  valid. 
Johnson  v.   Buck   [111.]    77   N.   B.   163. 

10.  In  re  Koppikus"  Estate  [Cal.  App.]  81 
P.    732. 

11.  If,  on  trial  in  district  court  on  appeal 
from  order  of  probate  court  admitting  will, 
it  is  established  that  will  is  void  for  want 
of  capacity,  it  is  void  for  all  purposes,  and 
cannot  be  held  invalid  as  to  personalty  and 


valid  as  to  realty.  In  re  Sheeran's  Will 
[Minn.]  105  N.  W.  677.  Hence  administrator 
of  heir  at  law  taking  appeal  cannot  com- 
plain if  widow,  as  a  result  thereof,  takes  the 
realty.     Id. 

12.  In  re  Paulson's  Will  [Wis.]  107  N    W 
484.  ■    '    ■ 

13.  Const,  art.  1,  §  18.  In  re  Paulson's 
Will  [Wis.]  107  N.  W.  484. 

14.  Roche  V.  Nason  [N.  T.]  77  N.  E  1007 
atg.   105  App.  Div.  256,  93  N.  T.  S.  565. 

lis.  In  re  Holbrook's  Estate  [Pa.]  62  A 
368. 

15.  In  re  Holbrook's  Estate  [Pa.]  62  A. 
368.  See,  also,  Trenton  Trust  &  Safe  Deposit 
Co.  V.  Armstrong  [N.  J.  Eq.]  62  A.  456;  Ha'-- 
low   V.    Bailey    [Mass.]    75    N.    E.    259. 

17.  'In  re  Stocum's  Will,  94  N.  T.  S.  588. 

IS.     Stone  V.  Forbes  [Mass.]  75  N.  E.  141. 

IS).  Does  not  pass  direct,  and  is  a  taxable 
transfer  under  donee's  will.  In  re  Cooksey's 
Estate,  182  N.  Y.  92,  74  N.  E.  880.  Under  a 
father's  will  creating  a  trust  with  a  power 
to  his  daughter  to  appoint  her  children  and 
remainder  to  them  if  she  failed  to  appoint, 
and  her  will  making  the  appointment  they 
took  under  her  will,  not  under  her  father's. 
Id. 

20.  Hence  appointment  under  power  being 
an  act  necessary  to  transfer  title  could  not 
be  ignored  in  determining  whence  title 
came.  In  re  Cooksey's  Estate,  182  N  Y  92 
74  N.  E.   880. 

ai.     Cronan  v.  Adams  [Mass.]  76  N.  E.  101. 
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In  Louisiana  questions  as  to  the  transmission  of  tlie  property  from  the  deceased 
to  those  who  are  to  take  it  under  the  will,  and  as  to  the  terms  of  the  latter  are  gov- 
erned exclusively  by  the  civil  code,  and  the  common  law  has  no  application.-^ 

What  law  governs}^ — At  common  law  and  as  a  general  principle  of  international 
comity,  the  lex  loci  rei  sitae  governs  the  formal  execution  and  validity  of  a  will  of 
realty.^*  This  rule  has,  however,  been  changed  by  statute  in  some  states  so  as  to 
make  valid  a  will  of  realty  executed  in  accoi'dance  with  the  law  of  the  place  of  tes- 
tator's domicile.^^  As  a  general  rule  the  validity  of  a  will  of  personalty  is  to  be  de- 
termined by  the  law  of  testator's  clomicile,^^  and  the  same  is  true  in  regard  to  its 
interpretation^'  in  the  absence  of  a  statute^^  or  a  provision  of  the  will  to  the  con- 
trary.^' 

The  property  rights  created  by  the.  will  are  judged  in  the  Federal  courts  accord- 
ing to  state  laws.^" 

Winding  up  Pboceedings;  Withdrawing  Evidence;  Withdeawing  Pleadings  or  Files,  see 
latest  topical  index. 

WITNESSES. 
[By  Charles  A.  Johnson.] 


5  1.  Capacity  and  Competency  of  "Wit- 
nesses in  General  (1»76).  Children  (1977). 
Persons  Acting  In  Official  Capacity  at  Trial 
(1977).  Persons  Convicted  or  Accused  of 
Crime  (1977).  Statutory  Qualiflcations 
(1977). 

I  2.  Dlsvnaliflcatlon  on  Gronna  of  Interest 
(1978). 

§  3.  Disqnallfi cation  of  One  Party  .to 
Transaction  or  Cominnnication,  on  Deatli  of 
tlie  Otlier  (1978).  The  Adverse  Party,  or 
Party  Against  Whom  the  V\''itness  is  Offered. 
Must  Represent  the  Decedent,  or  Derive  His 
Interest  From  the  Decedent  (1978).  Persons 
Disqualified  (1979).  Transactions  and  Com- 
munications to  Which  Disqualification  Ex- 
tends (1982).  Only  Testimony  In  Favor  of 
the  Interested  Party  or  Witness  is  Excluded 
(1983).  Waiver  or  Removal  of  Disqualifica- 
tion   (1984). 

§  4.  Privilcgecl  Communications,  and  Per- 
sons in  Confidential  Helatlons  (1985). 

A.  Attorney  and  Client  (1986). 

B.  Physician  and  Patient   (1986).     Waiv- 

er of  Privilege  (1987). 

C.  Husband  and  Wife  (1988).     Testimony 

for   or   Against  Bach  Other    (1989). 


In  Criminal  Prosecutions  (1991), 
D.  Miscellaneous  Relations   (1992). 
§  5.     Credibility,     Impeacliment     anl     Col'- 
roboration  of  Witnesses    (1092). 

A.  Credibility    in     General     (1992).     Im- 

peaching and  Discrediting  in  Gen- 
eral (1993).  A  Party  cannot  Im- 
peach His  Own  Witness  (1995).  A. 
Witness  Cannot  be  Contradicted  or 
Impeached  as  to  Collateral  Matters 
(1996). 

B.  Character  and  Conduct  of  Witnesses 

(1997). 

1.  In  General  (1997). 

2.  Accusation     and     Conviction     of 

Crime  (1999). 

C.  Interest  and  Bias  of  Witnesses  (2000). 

D.  Proof      of       Previous      Contradictory 

Statements  (2001). 

E.  Foundation  for  Impeaching  Evidence 

(2002). 
P,  Corroboration     and     Sustentation     of 
Witnesses  (2003). 
§  6.     PriTilesc  of  Witnesses  (2005).  . 

§  7.     Subpoenas,      Attendance,     and      Fees 
(2009). 


Scope  of  title. — ^This  article  treats  of  the  competency  of  persons  to  give  testi- 
mony in  court  and  the  rules  of  law  relative  to  the  credibility  of  witnesses,  their  im- 


22.  Tulane  University  v.  Board  of  Assess- 
ors  [La.]   40  So.  445. 

rn.     See   4   C.  L.   1943. 

24.  Lindsay  v.  Wilson  [Md.]  63  A.  566.  In 
Ohio  lex  rei  sitae  controls  in  the  construc- 
tion of  a  will  executed  in  another  state  by  a 
resident  thereof  devising  lands  in  Ohio. 
Hosier  v.  Haines,  7  Ohio  C.  C.  (N.  S.)  261. 
Where  by  a  will  executed  in  another  state 
a  testator  devises  land  situated  in  Ohio  to 
his  daughter  "during  her  natural  life  and 
at  her  decease  to  go  to  her  lawful  heirs," 
'although  under  the  rule  prevailing  in  such 
other  state  such  will  would  have  conveyed 
a  fee  simple  in  accordance  with  the  rule  in 
Shelley's  case,  yet  under  the  rule  prevailing 
in  Ohio,  these  words  created  only  a  life  es- 
tate in  such  Ohio  lands.     Id. 


2n.  Code  Pub.  Gen.  Laws  1904,  art.  93,  § 
327,  providing  that  every  will  made  outside 
tlie  state  shall  be  held  valid  therein  if  exe- 
cuted according  to  the  law  of  the  place 
wliere  the  same  was  made,  or  where  testator 
was  domiciled  when  it  w^as  made,  or  accord- 
ing to  the  laws  of  the  state,  applies  equally 
to  wills  of  realty  and  personalty,  Lindsay 
V.  Wilson  [Md.]  63  A.  566.  Holographic  will 
executed  according  to  laws  of  France  by  a 
citizen  of  Maryland  domiciled  in  that  coun- 
try held  to  pass  realty  in  Maryland,  though 
not  witnessed  as  required  by  the  laws  of 
that  state.     Id. 

2e.  Under  111.  statute  of  wills  (Kurd's 
Bev.  St.  1903,  c.  148)  §§  2,  9,  will  is  valid  to 
dispose  of  personalty  having  its  situs  in  that 
state,   wherever   executed,   either   when   exe- 
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peachment  and  corroboration,  and  the  privileges  of  witnesses.  The  competency,  ma- 
teriality, and  relevancy  of  testimony,^^  the  manner  of  eliciting  the  same  from  wit- 
nesses,^^ and  the  qualification  and  examination  of  experts,^'  are  elsewhere  treated. 

§  1.  Capacity  and  competency  of  witnesses  in  general.^* — ^Possession  or  lack  of 
personal  knowledge  of  tha  facts  in  regard  to  which  he  is  called  to  testify  is  some- 
times applied  as  a  test  of  the  competency  of  the  witness  f^  but  it  would  seem  that 
an  objection,  based  on  lack  of  personal  knowledge  of  the  witness,  should  be  directed 
to  the  competency  of  the  testimony,  as  that  it  is  hearsay  or  opinion  evidence,**  and 
not  to  the  competency  of  the  vritness,  except  where  it  is  sought  to  qualify  a  witness 
to  give  expert  or  opinion  evidence.^^  But  lack  of  personal  knowledge  may,  of  course, 
be  shown  to  affect  the  weight  of  evidence  and  the  credibility  of  the  witness.^'  That 
a  witness  is  under  the  influence  of  a  party  is  not  a  disqualifying  circumstance.*'  An 
imbecile  is  not,  in  Iowa,  necessarily  incompetent;  the  question  of  his  competency  is 
for  the  court.*"     An  objection  to  the  competency  of  a  witness  should  be  made  when 


cuted  in  accordance  with  the  requirements 
of  such  statute,  or  if  executed  and  proved  in 
accordance  of  the  laws  of  the  state  where  it 
is   executed.     Palmer   v.   Bradley,   142   P.   193. 

27.  The  lav/  of  the  place  where  the  will 
is  made  and  the  testator  is  domiciled  con- 
trols in  the  ascertainment  of  the  persons 
who  are  to  take  personalty  under  the  will, 
in  the  absence  of  a  provision  to  the  contrary. 
"Who  are  meant  by  "heirs"  in  a  gift  to  one, 
or  her  heirs.  In  re  Reisenberg's  Estate  [Mo. 
App.]  90  S.  W.  1170. 

38.  Code  Pub.  Gen.  Laws  1904,  art.  93,  § 
■327,  providing  for  the  probate  of  a  foreign 
•will  of  a  testator  originally  domiciled  in 
Maryland,  and  that  when  so  probated  it  shall 
be  governed  by  and  construed  and  interpret- 
ed according  to  the  laws  of  that  state  re- 
gardless of  the  lex  domicilii,  unless  testator 
shall  expressly  declare  a  contrary  intention 
therein,  does  not  require  the  court  to  give 
a  foreign  word  or  expression  a  different 
meaning  from  that  given  it  in  the  country 
where  the  will  -was  written.  Lindsay  v.  Wil- 
son [Md.]  63  A.  566.  Merely  means  that  aft- 
er a  will  ■written  in  a  foreign  language  has 
been  translated,  and  the  meaning  of  the 
words  and  terms  used  therein  ascertained, 
the  law  of  that  state  rather  than  that  of 
.testator's  domicile  is  to  control  in  constru- 
ing and  interpreting  it.  Id.  French  will  at- 
tempting to  dispose  of  all  property  of  which 
testator  could  dispose  at  his  death,  and  ap- 
pointing ■wife  sole  legatee,  held  to  pass  realty 
in  Maryland,  the  French  word  translated 
"property"  including  in  France  both  realty 
and  personalty,  and  the  word  translated 
"legatee"  also  designating  one  to  whom 
realty  passes  by  will.     Id. 

29.  Fact  that  bequest  to  sister,  and.  In 
case  of  her  death  before  testator,  "to  her 
heirs,"  recited  that  she  resided  in  Germany 
held  not  to  show  an  intention  that  German 
law  should  govern  in  determining  who  were 
her  heirs.  In  re  Reisenberg's  Estate  [Mo. 
App.]  90  S.  "W.  1170. 

30.  In  determining  whether  a  will  creates 
an  express  trust  so  as  to  prevent  fund  be- 
queathed from  passing  to  trustee  in  bank- 
ruptcy.    In  re  McKay,  14  3  F.  671. 

31.  See  Evidence,    5    C.   L.   1301. 

32.  See  Examination  of  Witnesses,  6  C. 
K    1371. 


33.  See   Evidence,    5   C.   Ia    1301. 

34.  See    4    C.    L.    1944. 

35.  Witness  held  incompetent  to  testify 
to  computations  be  not  having  made  them, 
not  knowing  whether  they  were  correct  nor 
what  items  were  included.  State  v.  Nevada 
Cent.  R,  Co.  [Nev.]  81  P.  99.  Alimony  clerk 
in  office  of  the  commissioner  of  public  char- 
ities and  witness  on  a  bond  condition- 
ed for  payments  for  support  of  one  con- 
victed of  abandoning  his  wife  without 
adequate  support  is  not  competent  to  testi- 
fy to  what  has  been  paid  on  the  bond.  Tul- 
ly  V.  Lewitz.  98  N.  T.  S.  829.  An  attorney 
who  dre^w  a  lost  ■will  is  competent  to  testi- 
fy as  to  Its  provisions.  Inlow  v.  Hughes 
[Ind.  App.]  76  N.  B.  763.  In  an  action  for 
trespass,  consisting  of  the  attaching  of  tele- 
phone wires  to  the  roof  of  plaintiff's  build- 
ing, a  former  employe  of  defendant  who 
had  procured  several  thousand  licenses  for 
defendant  for  the  use  of  roofs  for  telephone 
purposes  and  had  procured  the  licenses  for 
the  terminal  station  in  question,  held  compe- 
tent to  testify  that  the  wires  In  question 
belonged  to  defendant.  Bunke  v.  New  York 
Tel.  Ca,  110  App.  Div.  241,  97  N.  T.  S.  66. 
One  who  has  had  business  correspondence 
With  another  is  competent  to  testify  as  to  the 
genuineness  of  a  letter  alleged  to  have  been 
written  by  him  though  he  never  saw  him 
write.  State  v.  Goldstein  [N.  J.  Law]  62 
A.  1006.  A  witness  testified  that  he  knew 
accused's  reputation  for  peace  or  violence 
and  that  it  was  good.  On  cross-examina- 
tion he  admitted  he  had  never  heard  ac- 
cused's reputation  discussed.  Held  error  to 
exclude  all  his  testimony.  Sinclair  v.  State 
[Miss.]     39    So.    522. 

30.  As  to  such  evidence,  see  Evidence, 
6    C.    K    1301. 

37.  As  to  expert  and  opinion  evidence, 
end  qualification  of  experts,  see  Evidence, 
6    C.    L.    1301. 

38.  Testimony  of  express  agent  that  he 
had  no  independent  recoirection  of  the  trans- 
action and  could  only  testify  what  his  books 
showed,-  held  admissible.  Cantwell  'v.  State 
[Tex.    Cr.    App.]    85    S.    W.    18. 

3».  The  fact  that  the  mother  of  one  of 
the  parties  was  80  years  old,  lived  with  the 
party   and   consequently   was    under    his    in- 
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the  witness  is  called/^  and  the  party  raising  it  has  the  burden  of  proving  the  wit- 
ness incompetent.*^ 

Children.^'' — The  law  fixes  no  precise  age  within  which  children  are  absolutely 
incompetent  ;**  the  question  of  their  competency  is  one  for  the  trial  court/''  the  tests 
applied  being  their  intelligence,*'  religious  training,*^  moral  sense,*'  and  ability  to 
understand  the  nature  of  an  oath.*° 

Persons  acting  in  official  capacity  at  trial}" — In  a  prosecution  in  a  superior 
court,  a  Justice  before  whom  defendant  has  previously  been  convicted  of  the  same 
offense  is  competent  to  testify  as  to  occurrences  at  the  former  hearing.'*'-  A  juror  at 
a  previous  trial  is  competent,  when  called  as  a  witness  in  a  subsequent  trial,  to  tes- 
tify to  material,  relevant  facts  coming  to  his  knowledge  while  making  a  view  of  the 
premises  iavolved.^^ 

Persons  convicted  or  accused  of  cnme}^ — The  common-law  disqualification  for 
conviction  of  an  infamous  crime  has  been  generally  removed  by  statute.^*  Thus,  in 
some  states,  one  who  has  been  jointly  indicted  with  another  and  who  has  entered 
a  plea  of  guilty  is  a  competent  witness  for  the  state  on  the  trial  of  his  co-defend- 
ant.^"*  But  in  Texas,  one  jointly  indicted  with  another  is  incompetent  as  against 
his  co-defendant.^°  Proof  of  conviction  of  crime  is  essential  to  render  a  witness  in- 
competent in  states  where  that  ground  of  disqualification  still  exists.^''  Conviction  of 
crime  may  be  shown  in  many  states  to  affect  the  credibility  of  a  witness,  though 
it  cannot  affect  his  competency.^' 

Statutory  qualifications'^^  or  competency  in  particular  cases""  is  discussed  in  the 
notes. 


fluenee   held   not   to    disqualify  her.     Timma 
V.    Timma    [Kan,]    82    P.    481. 

40.  Question  of  competency  of  Imbecile 
(prosecutrix  for  rape  under  Code  §  4758, 
her  Imbecility  being  charged  In  the  indict- 
ment), held  for  court.  State  v.  Crouch 
[Iowa]    107   N.    W.    173. 

41.  Objection  to  competency  should  be 
made  when  witness  is  called  and  before  his 
examination  In  chief  or  it  Is  waived.  Stand- 
ley  V.  Mass,  114  III.  App.  612.  For  general 
discussion,  see  Saving  Questions  for  Review, 
6   C.    L.    1385. 

42.  Standley  v.  Mass.  114  111.  App.   612. 

43.  See   4   C.   X..    1945. 

44.  Clark  V.  Finnegan,  127  Iowa,  644, 
103  N.  "W.  970;  State  v.  Tolla  [K.  J.  Err.  & 
App.]  62  A.  675. 

45.  People  V.  Bradford  [Cal.  App.]  81 
P.  712.  Where  a  trial  court  examines  a 
child  as  to  its  knowledge  of  the  nature 
and  sanctity  of  an  oath  and  decides  that  it 
is  competent,  an  appellate  court  will  not 
interfere  where  it  does  not  appear  that  such 
discretion  has  been  flagrantly  abused.  Bee- 
taee  v.  State   [Ga.]    53  S.   B.   99. 

46.  Code  Civ.  Proc.  §  1880  provides  that 
children  under  10  years  of  age,  who  appear 
Incapable  of  receiving  just  impressions  of 
the  facts  respecting  which  they  are  examin- 
ed, or  of  relating  them  truly,  shall  not  be 
witnesses.  People  v.  Bradford  [Cal.  App.] 
81   P.    712. 

47.  A  child  of  9  said  she  knew  it  was 
wrong  to  tell  a  lie,  and  that  if  she  did  the 
Judge  or  God  could  put  her  in  jail;  also 
that  she  had  been  to  church  and  Sunday 
school.  It  was  held  that  she  was  not  a 
competent  witness,  not  showing  such  a  reli- 


gious training  and  Instruction  as  excited  at 
hope  of  future  reward  to  the  good  and  fear 
of  punishment  to  the  wicked.  Jones  v.  State 
[Ala.]    40   So.    947. 

48.  A  child  eight  years  of  age  who  clear- 
ly comprehends  the  difference  between  truth 
and  falsehood  and  his  duty  to  tell  the  truth, 
is  substantially  qualifled.  Commonwealth  v. 
Furman,  211  Pa.  549,  60  A.  1089.  Boy  of  7, 
of  more  than  average  intelligence  who  knew 
difference  between  truth  and  falsehood,  com- 
petent. Clark  V.  Finnegan,  127  Iowa  644, 
103    N.    W.    970. 

49.  Children  not  shown  to  understand  tha 
nature  of  an  oath  are  incompetent.  Olson 
V.  Olson    [Iowa]   106  N.   "W.   758. 

60.  See    4    C.    Ll    1945. 

61.  State  V.  Bringgold  [Wash.]  82  P.  132. 
52.     Hughes  v.  Chicago,  etc.,  R.  Co.   [Wis.] 

106   N.    W.    526. 

531     See    4   C.   U    1945. 

54.  As  In  Oklahoma.  Wells  v.  Territory 
[Okl.]    81  P.   425. 

65.  State  v.  Knudtson  [Idaho]  83  P.  226; 
Wells  v.   Territory   [Okl.]   81   P.   425. 

56.  One  jointly  indicted  with  a  defendant 
in  a  criminal  prosecution  and  whose  case  aft- 
er reversal  of  a  judgment  of  conviction  had 
not  been  retried,  the  venue  thereof  having 
been  changed  to  a  county  different  from  that 
to  which  defendant's  case  was  transferred, 
is  not  competent.  Wilson  v.  State  [Tex.  Cr. 
App.]    90   S.    W.    312. 

.W.  Under  Rev.  St.  1892,  §  1096,  rendering 
persons  convicted  of  certain  crimes  incom- 
petent.    Robinson  v.   State    [Fla.]    39   SoT  465. 

58.     See    post,    §    5    B    2. 

5».  See  4  C.  L.  1946.  In  a  prosecution  for 
assault,    it    was    shown    that   a    witness    for 
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§  2.  Disqualification  on  ground  of  inter  est. '^'^ — Interest  in  the  event  of  the  suit 
does  not  now  render  a  person  incompetent,  though  the  fact  of  interest  may  be  shown 
as  affecting  credibility."^  But  the  contrary  common-law  rule  remains  in  force  in 
some  states  in  actions  of  a  particular  kind.°^ 

§  3.  Disqualification  of  one  party  to  transaction  or  communication,  on  death 
of  the  other."* — Practically  all  the  states  have  statutes  which  provide,  in  substance, 
that  a  party  to  an  action,  or  a  person  interested  in  the  event  thereof,  or  a  person  from 
whom  a  party  derives  his  interest,  shall  be  incompetent  to  testify  as  to  transac- 
tions or  communications  had  with  a  deceased  person,  when  the  adverse  party  repre-. 
sents,  or  derives  his  interest  from,  the  deceased.""  In  some  states  there  are  similar 
statutes  disqualifying  parties  to  transactions  or  communications  with  persons  vrho 
Jiave  since  become  insane.""  The  manifest  design  of  such  statutes  is  to  prevent 
living  witnesses,  who,  .being  interested,  have  a  motive  for  falsification,  from  taking 
advantage  of  the  death  or  incompetency  of  the  other  party  to  a  transaction  or  conver- 
sation, whereby  contradiction  of  the  witness  with  respect  thereto  is  rendered  impos- 
sible, and  the  construction  placed  by  the  courts  on  statutes  of  this  character  is 
largely  controlled  by  this  purpose."'  Evasion  of  the  statutes  by  indirect  means  will 
not  be  permitted."* 

The  adverse  party,  or  party  against  whom  the  witness  is  offered,  must  repre- 
sent the  decedent,  or  derive  his  interest  from  the  decedent.^" — Tlius,  the  statutes  are 
usually  applicable  in  proceedings  by  or  against  executors  and  administrators,'^"  and 


defendant  had  been  convicted  of  an  assault 
eroTving-  out  of  the  same  affair,  and  had  not 
paid  his  fine  and  costs.  He  was  held  incom- 
petent, though  the  sheriff  had  accepted  a 
verbal  promise  of  another  to  pay  such  fine 
and  costs.  Watson  v.  State  [Tex.  Cr.  App.] 
13   Tex.   Ct.    Rep.    935,    89   S.   W.    270. 

60.  In  a  bastardy  proceeding,  the  mother 
of  a  bastard  is  a  competent  witness  to  prove 
all  the  elements  necessary  to  sustain  the 
charge  including  nonaccess  of  the  husband 
under  Burns'  Ann.  St.  1901,  §§  990,  992,  pro- 
viding that  in  siich  proceeding  she  is  a  com- 
petent witness.  EJvans  v.  State  [Ind.]  75 
N.    E.    651. 

61.  See    4    C.    L,.    1946. 

C2.  The  fact  that  an  expert  is  entitled 
to  a  fee  contingent  on  the  result  of  the  suit 
a.nd  is  therefore  interested  goes  to  iiis  credi- 
bility and  not  to  his  competency.  Provident 
Sav.  IJte  Assur.  Soo.  v.  King,  216  111.  416, 
75  N,  E.  166.  That  a  prosecuting  -witness  is 
a  detective  does  not  per  se  render  him  in- 
competent in  a  prosecution  under  the  intoxi- 
cating liquor  law.  Rector  v.  State  [Tex.  Cr. 
App.]   90   S.   W.    41. 

C3.  In  Georgia,  neither  party  to  an  action 
tor  breach  of  promise  of  marriage  is  a  com- 
petent witness.  Tlie  common-law  rule  in 
tills  respect  was  not  modified  by  Civ.  Code 
1S95,  §  5272.  Graves  v.  Rivers,  123  Ga.  224, 
51   S.  E.   318. 

64.  See    4   C.    L,.    1946. 

65.  Act  of  May  23,  1887  (P.  Li.  159),  rela- 
tive to  the  competency  of  interested  persons 
where  the  party  to  tlie  controversy  is  dead, 
applies  to  any  civil  proceeding,  hence  to 
a  proceeding  in  the  orplians  court.  In  re 
Crossetti's    Estate,    211    Pa.    490,    60    A.    1081. 

80.  Code  §  4604,  disqv>ilifying  a  party  to 
a  conversation  or  transaction  "^'ith  a  person 
who  has  since  become  insane,  held  not  appli- 


cable where  the  only  evidence  of  the  incom- 
petency of  such  person  was  that  his  mind 
and  memory  were  clouded,  and  he  was  very 
weak  physically.  Percival-Porter  Co.  v. 
Oaks    [Iowa]    106    N.    W.    626. 

67.  Gen.  St.  1894,  §  5660,  referring  to  testi- 
mony having  reference  to  conversations  with 
a  deceased  person  by  one  interested  in  the 
result  of  the  action  should  be  strictly  con- 
strued upon  the  tlieory  that  its  main  object  is 
to  prevent  possible  fraud  when  one  of  the 
parties  has  b^an  removed  by  death.  Pitzl 
V.    Winter    [Minn.]    105   N.  W.    673. 

68.  It  is  not  permissible  to  state  In  the 
form  of  conclusions  of  fact  the  result  of  a 
conversation  with  a  decedent.  Pitzl  v.  Win- 
ter [Minn.]  105  N.  W.  673.  The  rule  that  one 
cannot  testify  as  to  transactions  with  a 
deceased  person  cannot  be  evaded  by  in- 
direct interrogatories  (Telford  v.  Howell 
[111.]    77   N.   E.   82),   nor   under   a  pretense   of 

letting    in    corroboratiive    testimony    (Id.). 

69.  See  4  C.  L.   1947. 

70.  In  mortgage  foreclosure  suit,  inter- 
ested witnesses  were  incompetent  to  testi- 
fy to  transactions  "with  deceased  persons 
wliose  estates  were  involved.  Ryan  v.  Shan- 
eytelt  [Ala.]  40  So.  223.  A  married  woman 
•-brought  suit  on  a  note  against  the  maker's 
executor,  and  joined  her  husband  as  defend- 
ant, but  alleged  that  he  signed  only  as  sure- 
ty and  not  as  co-maker.  She  was  held  in- 
competent in  her  own  behalf,  since  her  hus- 
band was  really  interested  with  her,  and 
the  executor  was  the  sole  adverse  party. 
The  proviso  of  Rev.  St.  1899,  §  4652,  that  a 
party  may  testify  in  such  case  if  the  con- 
tract in  issue  was  made  by  a  person  still 
living-  and  competent  to  testify  was  lieLI 
inapplicable.  Scott  v.  Burfeind  [Mo.  App  ] 
92    S.    W.    175. 

Statute     lielil     Inapplicable:     Sayles'     Ann. 
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hj  or  against  heirs/^  devisees,  or  legatees/^  or  otlier  persons  who  derive  their  in- 
terest in  the  action  from  the  deceased.'''' 

Persons  disqualified  as  witnesses'*  by  statutes  of  this  clsaracter,  are,  first,  par- 
ties to  the  action,  interested  therein;''^'  second,  other  persons  not  parties,  interested  in 


Civ.  St.  art.  2302,  relative  to  transactions 
■nlth  deeedents  does  not  render  incompetent, 
in  an  action  Ijy  a  trustee  in  bankruptcy  to 
recover  property  fraudulently  conveyed 
through  the  bankrupt's  wife,  one  vi^ho  liad 
conversations  with  the  wife,  since  deceased, 
he  not  being  a  party  and  the  action  not  tae- 
in'g  brought  against  the  defendant  as  execu- 
tor. Shelley  v.  Nolen  [Tex.  Civ.  App.]  88 
S    W.    624. 

71.  Heirs  sued  to  cancel  a  tax  deed  is- 
sued under  a  sale  against  the  ancestor.  Hold- 
er of  deed  v^as  incompetent  to  testify  to 
agreement  between  him  and  such  ancestor 
whereby  he  was  to  get  title  by  a  tax  deed 
in  consideration  of  payments  made  to  the 
ancestor.  Grimes  v.  Ellyson  [Iowa]  105  N. 
W.  418.  Under  Sayles  Rev.  St.  1897,  art. 
2302,  prohibiting  testimony  as  to  transac- 
tions with  deceased  persons,  a  defendant  in 
an  action  by  an  heir  for  partition  of  notes 
is  incompetent  to  testify  as  to  transactions 
with  plaintiff's  ancestor.  Jones  v.  Day  [Tex. 
Civ.  App.]  13  Tex.  Ct.  Rep.  308,  88  S.  W.  424. 

72.  Under  Rev.  St.  1874,  c.  51,  §  2,  provid- 
ing that  no  party  to  any  action  shall  be 
allowed  to  testify  on  his  own  motion  or  In 
his  own  behalf  where  the  adverse  party 
sues  or  defends  as  the  heir  of  a  decedent 
where  a  plaintiff  claims  title  as  legatee  or 
devisee  of  her  father  and  the  defendant 
defends  as  heir  of  his  mother,  neither  party 
is  competent  to  testify  against  the  other. 
Heintz  v.   Dennis,    216    111.    487,    75   N.   B.    192. 

73.  The  administrator  of  a  deceased  payee 
of  a  note  transferred  the  note  to  the  payee's 
widow  who  sued  thereon.  The  maker  was 
held  Incompetent  to  testify  to  a  transaction 
with  deceased  claimed  to  constitute  payment. 
Carpenter  v.  Stiggins  [Ala.]  40  So.  216.  De- 
fondants  in  action  to  recover  land  claimed 
as  representatives  of  plaintiff's  deceased 
father,  deriving  title  from  the  executor  und«r 
his  will.  Hence,  plaintiff  was  incompetent, 
under  2  Ball.  Ann.  Codes  &  St.  §  5991,  to 
testify  to  conditions  of  bond  for  title  and 
other  matters  transacted  between  himself 
and  his  father.  Reynolds  v,  Reynolds 
[Wash.]  84  P.  579.  Under  St.  1893,  §  4212, 
no  party  may  testify  in  his  own  behalf  to 
any  transaction  or  communication  had  per- 
sonally by  such  party  with  a  deceased  per- 
son, when  the  adverse  party  is  the  assignee 
of  such  deceased  person  and  the  party  ac- 
quired title  to  the  cause  of  action  immediate- 
ly from  such  deceased  person.  Conklin  v. 
Yates  [Okl.]  83  P.  910.  In  action  by  grantor 
against  successor  in  interest  of  deceased 
grantee  to  set  aside  the  conveyance,  the 
grantor  cannot  testify  to  oral  or  written 
transactions  or  communications  had  by  him 
with  the  deceased  grantee,  .gt.  1893,  .§  4212. 
Id. 

Statute  held  InuppUcable :  Where  In  eject- 
ment, plaintiff  claimed  through  several  con- 
veyances and  the  grantor  in  the  first  demise 
was  dead,  an  objection  to  the  testimony  of 
a  witness   on   the  ground   of  the   interest   of 


such  deceased  remote  grantor  was  held  un- 
tenable. Doe  ex  dem.  Anniston  City  Land 
Co.  v.  Edmondson  [Ala.]  40  So.  505.  Part- 
nership was  dissolved  by  death  of  a  memhf;r 
and  distributee  of  deceased  then  became  a 
member.  In  an  action  by  the  surviving  part- 
ner against  the  distributee  for  an  account- 
ing, plaintiff  was  competent  witness  to  testi- 
fy to  fact  of  partnership  with  deceased  and 
terms  of  the  agreement.  Plynn  v.  Seals 
[Cal.  App.]  84  P.  203.  Kurd's  Rev.  St.  1903, 
c.  51,  §  2,  providing-  that  when  one  sues  Or 
defends  as  heir  or  devisee  no  adverse  party 
shall  be  allowed  to  testify  does  not  apply  to 
one  who  as  grantee  defends  a  suit  by  dev- 
isees of  her  grantor,  to  set  aside  the  deed 
on  the  ground  of  mental  incapacity  of  the 
grantor  and  undue  influence.  Seaton  v.  Dee 
[111.]  77  N.  E.  446.  Within  the  meaning  of 
laws  upon  this  subject  an  "assignee"  is  one 
who  holds  by  the  voluntary  act  of  his  as- 
signor, not  one  who  holds  by  operation  of 
law  or  the  judgment  of  a  court,  or  through 
an  executor's  judicial  sale  and  in  spite  of 
such  assignor.  Gen.  St.  1901,  §  4770,  con- 
strued. Powers  v.  Scharling  [Kan.]  81  P. 
479.  Rev.  St.  1899,  §  4652,  providing  that  In 
actions  where  one  of  the  original  parties 
to  the  cause  is  dead  the  other  shall  not  be 
competent  to  testify,  does  not  render  ono 
incompetent  to  testify  as  to  transactions  with 
the  other  party  to  the  suit  who  claims  as 
assignee  of  the  decedent  and  is  attempting 
to  enforce  the  contract  for  his  own  Usne- 
flt.  Weiermueller  v.  Scullin,  109  Mo.  App. 
193,  88  S.  W.  1008.  Where  in  an  action  on 
promissory  notes,  defendant  was  sought  to 
be  held  as  a  member  of  the  firm  indorsing 
them,  testimony  of  defendant  that  he  had 
been  engaged  in  business  with  his  mother 
and  brother,  that  prior  to  the  execution  of 
the  notes  the  mother  stated  to  defendant 
and  his  brother  that  if  they  wanted  to  con- 
tinue the  business  it  would  have  to  be  in 
her  employ,  and  that  she  thereupon  took  out 
a  license  in  her  own  name,  held  admissible 
though  the  mother  was  dead, '  there  being 
nothing  in  the  relation  of  the  parties  to 
bring  the  testimony  within  the  prohibition 
of  Code  Civ.  Proc.  §  829.  Bernstein  v.  Cahen, 
48  Misc. -639,   96  N.   Y.  S.   209. 

74.     See    4   C.    L.    1948. 

7."i.  Telford  v.  Howell,  119  111.  App.  83. 
Under  Code  1896,  S  179.4,  a  physician  suing 
an  executor  for  services  rendered  deceased, 
is  incompetent  to  testify  as  to  the  number 
of  visits  paid  deceased,  and  what  he  did  for 
him.  Duggar  v.  Pitts  [Ala.]  39  So.  905. 
Under  16  Del.  Daws,  p.  708,  c.  537,  §  1,  pro- 
viding that  in  actions  against  an  executoj 
neither  party  is  competent  to  testify  against 
the  other  as  to  transactions  with  deceased 
unless  called  by  the  opposite  party,  one 
who  brings  action  against  a  decedent's  es- 
tate for  .services  is  incompetent  to  state  the 
nature  of  his  claim  or  whether  he  did  any 
work  for  decedent  for  which  the  action  is 
brought.     Dodge    v.    Praim    [Del.]    63   A.    233. 
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the  event  of  the  action;'^  third,  persons  from  whom  a  party  derives  his  interest.'^ 
Under  some  statutes  parties  to  contracts  with  a  decedent  are  incompetent  to  testify 


A  defendant  in  an  action  by  an  administrator 
cannot  testify  as  to  transactions  with  dece- 
dent. Jones  V.  Purnell  [Del.]  62  A.  149. 
In  an  action  by  an  administrator  of  a  grant- 
or to  cancel  a  deed  on  the  ground  that  the 
deceased  was  mentally  incompetent  to  make 
it,  that  it  was  procured  by  undue  influence, 
and  that  the  services  which  purported  to  be 
the  consideration  "were  never  rendered,  the 
grantee  is  incompetent  to  testify  that  the 
services  were  rendered,  ■^nd  to  their  character. 
Parker  v.  Ballard,  123  Ga.  441,  51  S.  E.  465. 
Party  in  interest  is  incompetent  in  his  own 
behalf  as  to  any  fact  or  transaction  occur- 
ring in  the  lifetime  of  deceased  relative  where 
the  representative  of  deceased  is  the  adverse 
party;  nor  is  such  party  competent  as  against 
minor  heirs  or  adult  heirs  not  present  at 
the  time  of  the  occurrence  of  such  facts  or 
transactions.  Hall  v.  Hall,  118  111.  App.  544. 
Party  in  interest  to  a  proceeding  instituted 
under  §  81  of  the  administration  act  is  an 
Incompetent  witness  in  his  own  behalf,  since 
the  petitioner  proceeds  in  a  representative 
capacity.  Mohlke  v.  People,  117  111.  App.  595. 
Party  to  action  incompetent  to  testify  to 
transactions  with  two  deceased  persons. 
Code  Civ.  Proc.  §  606.  Gaar,  Scott  &  Co.  v. 
Reesor  [Ky.]  91  S.  W.  717.  Payee  of  note  and 
mortgagee  of  mortgage,  both  written  in  his 
handwriting,  and  signed  with  the  mark  of  the 
debtor,  who  has  died,  cannot  establish  the 
validity  of  the  note  and  mortgage  by  his 
own  testimony.  Clark  v.  Clark  [Ky.]  91 
S.  W.  284.  In  a  suit  to  determine  the  owner- 
ship of  a  life  insurance  fund,  between  an 
assignee  of  the  policy  and  the  administrator 
of  deceased,  the  assignee  Is  incompetent  to 
testify  that  the  assignment  covered  all  the 
d^bts  owed  by  deceased  to  assignee.  Rein- 
hardt  v.  Marks'  Adm'r  [Ky.]  93  S.  W.  32. 
In  a  suit  to  construe  a  will  a  wife  of  the 
decedent  cannot  testify  as  to  conversations 
In  which  he  stated  what  her  interest  under 
the  will  would  be.  Shipley  v.  Mercantile 
Trust  &  Deposit  Co.  [Md.]  62  A.  814.  One 
cannot  establish  by  his  own  testimony  a 
claim  against  a  decedent's  estate  which  orig- 
inated during  the  decedent's  lifetime.  Rev. 
Code  1892,  §  1740.  Stanton  v.  Helm  [Miss.] 
S9  So.  457.  tinder  this  statute  where  com- 
plainants in  partition  claimed  an  interest  as 
heirs  of  a  deceased  son  of  the  deceased 
owner  and  defendants  as  remote  grantees 
of  the  owner,  a  defendant  through  Whom 
others  claimed  could  not  by  his  own  testi- 
mony show  he  was  a  remote  grantee  of 
the  owner.  Liverman  v.  Lee,  86  Miss.  370, 
administrator.  Wilson  v.  Terry  [N.  J.  Eq.] 
38  So.  658.  In  action  against  an  adminis- 
trator, plaintiff  was  incompetent  (Laws  1897, 
p.  245),  to  testify  to  an  assignment  to  him 
of  a  claim  against  the  decedent,  with  the 
latter's  consent.  Darais  v.  Doll  [Mont.] 
83  P.  884.  Under  Evidence  Act  (P.  L. 
1900,  p.  363)  %  4,  an  administrator  who  sues 
to  have  his  absolute  deed  to  his  decedent, 
declared  a  mortgage,  is  incompetent  to  testi- 
fy to  transactions  with  decedent  tending  to 
show  that  the  deed  was  a  mortgage,  on 
his    own    behalf   and    not    on   his    behalf    as 


administrator.  Wilson  v.  Terry  [N.  J.  Bq.J 
62  A.  310.  A  plaintiff  administrator  is  a  par- 
ty within  the  prohibition  of  the  statute. 
Harvey  v.  Cullings,  48  Misc.  344,  96  N.  T. 
S.  638.  In  contest  to  determine  ownership 
of  money  alleged  to  have  been  given  by  a 
decedent  in  his  last  illness  to  plaintiff,  plain- 
tiff was  not  a  competent  witness.  Lavelle 
V.  Melley,  27  Pa.  Super.  Ct.  69.  Under  Code 
Civ.  Proc.  1902,  §  409,  in  a  suit  against  a 
husband  for  partition  of  lands  claimed  by 
him  through  his  deceased  Wife  he  is  incom- 
petent to  testify  that  he  paid  Jier  a  certain 
sum  for  her  interest.  Corbett  v.  5'ogle  [S. 
C]  51  S.  B.  884.  Where  the  administrator 
sues  to  recover  for  the  estate  money  in  the 
hands  of  heirs,  the  latter  cannot  testify  to 
transactions  with  deceased.  Rev.  St.  1895, 
art.  2302.  Manchester  v.  Bursey  [Tex.  Civ. 
App.]    91    S.    W.    S17. 

76.  "Interested '  in  the  event  thereof" 
means  a  direct  and  immediate  pecuniary  in- 
terest adverse  to  that  of  the  party  against 
whom  his  testimony  was  offered.  Gen.  St. 
1S94,  §  5660,  construed.  Pitzl  v.  Winter 
[Minn.]  105  N.  W.  673.  Where,  in  action  for 
wrongful  death,  plaintiff  sues  as  adminis- 
tratrix, the  motorman  of  defendant  company, 
who  would  be  liable  to  the  company  in  the 
event  of  a  recovery  against  it,  is  an  inter- 
ested witness  and  incompetent  under  the 
statute.  Feitl  v.  Chicago  City  R.  Co.,  113 
111.  App.  381.  Where  both  parties  claim  tin- 
der a  deceased  person  and  by  virtue  of  stat- 
ute neither  is  competent  to  testify  against 
the  other,  the  plaintiff's  husband  is  incompe- 
tent to  testify  in  her  behalf.  Heintz  v.  Den- 
nis, 216  111.  487,  75  N.  B.  192.  Plaintiff  in 
ejectment  could  not  show  by  her  husband, 
who  was  also  her  agent,  and  who  was  in- 
terested by  reason  of  his  marital  relations, 
any  transaction  or  agreement  between  her 
and  a  remote  vendor  of  the  defendant,  since 
deceased,  relative  to  a  boundary  line.  Hol- 
lingsworth  v.  Barrett  [Ky.]  89  S.  W.  107. 
Testimony  of  a  witness  interested  in  the 
event  of  an  action  of  ejectment  as  to  trans- 
actions or  communications  between  him  and 
a  decedent  from  whom  defendant  derived 
title  is  incompetent  regardless  of  the  extent 
of  the  interest.  Campbell  v.  Bverhart,  139 
N.  C.  503,  52  S.  B.  201.  On  an  issue  of  title 
to  shares  of  stock  claimed  by  plaintiff  to 
have  been  transferred  without  authority  to 
defendants,  by  one  who  obtained  possession 
of  them  for  plaintiff's  testatrix,  the  person 
who  made  the  transfer  and  under  whom  de- 
fendants claimed  and  who  would  himself  be 
liable  to  defendants  in  case  of  failure  of 
their  title,  held  incompetent  to  testify  for 
defendants  to  transactions  with  plaintiff's 
testatrix,  under  Code  Civ.  Proc.  §  829.  Hall 
v.  Wagner,  97  N.  T.  S.  670.  In  an  action 
against  a  corporation  for  death  of  plaintiff's 
intestate,  an  employe,  a  stockholder  is  not 
competent  to  testify  that  he  did  not  put 
deceased  to  work  on  the  scaffold  claimed  to 
be  defective.  Andrews  v.  Reiners,  98  N.  T. 
S.  658.  Under  Act  May  23,  1887  (P.  L.  159) 
rendering  Incompetent  any  person  whose  in- 
terest is   adverse   to  those   of  a  decedent   as 
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in  regard  thereto/'  and  Tisiially  an  agent  who  makes  a  contract  for  his  principal  is 
incompetent  to  testify  in  regard  thereto  after  the  death  of  the  other  party.^° 


to  any  matter  occurring-  prior  to  his  death 
wliere  on  the  deatli  of  a  husband  and  wife 
the  executor  of  the  former  claimed  on  the 
audit  of  the  account  of  the  administrator  of 
the  latter  that  a  deposit  in  the  wife's  name 
was  the  property  of  the  husband,  a  child 
cannot  testify  in  support  of  the  claim  of 
her  mother's  administrator.  In  re  Crossetti's 
Estate,   211  Pa.  490,  60  A.   1081. 

■Witness  held  not  disqualified  by  interest; 
One  not  a  party  to  a  proceeding  to  compel 
payment  of  a  decedent's  debt  and  not  in- 
terested in  the  claim  is  not  incompetent  to 
testify  to  transactions  with  the  decedent  un- 
der Code  1S96,  §  1794.  Little  v.  Marx  [Ala.] 
39  So.  517.  In  ejectment  there  were  three 
demises.  The  lessor  in  the  first  was  dead 
and  his  representative  was  not  a  party. 
The  lessor  in  the  second  had  conveyed  all 
his  interest  to  the  lessor  in  the  third  demise. 
Held  that  under  Civ.  Code  1895,  §  5269,  the 
lessor  in  the  second  demise  Tvas  not  incom- 
petent as  to  transactions  between  himself 
and  the  lessor  in  the  first  demise  on  an  issue 
between  the  lessor  in  the  third  demise  and 
the  tenant  in  possession.  Priester  v.  Melton, 
123  Ga.  375,  51  S.  E.  330.  In  a  suit  by  an 
«i3ministrator  to  recover  certain  funds,  he 
intervened  in,  his  individual  capacity  claiming 
such  funds  were  held  in  trust  for  him.  His 
brothers  and  sisters,  though  heirs,  were  not 
disqualified  to  testify  to  declarations  of  the 
mother  regarding  such  funds,  since  they 
were  not  interested  in  the  intervention.  Ja- 
cobs V.  Jacobs  [Iowa]  104  N.  W.  489.  Gen. 
St.  1901,  §  4770,  forbidding  a  party  to  testify 
in  his  own  behalf  in  respect  to  transactions 
or  communications  with  a  deceased  person 
does  not  render  a  maker  of  a  note,  not  a 
party  to  a  suit  thereon,  incompetent  to  testi- 
fy that  he  was  the  maker  of  the  note  and 
defendant  the  surety  and  that  the  deceased 
payee  had  extended  the  time  without  the  sure- 
ty's knowledge.  Koger  v.  Armstrong  [Kan.]  83 
P.  1029.  Where  an  administrator  sues  on  a 
note  payable  to  his  intestate,  a  defendant 
who  testifies  that  he  had  been  sued  on  the 
note  and  Judgment  had  been  rendered  against 
him  and  that  he  no  longer  had  any  interest 
in  the  litigation,  is  competent  to  testify  in 
favor  of  a  co-defendant.  Walker's  Artm'r  v. 
Turley  [Ky.]  90  S.  W.  576.  One  interested 
merely  as  a  parent  is  not  incompetent  to 
testify  as  to  a  contract  made  by  her  child 
with  a  person  since  deceased.  MoMorrow  v. 
Dowell  [Mo.  App.]  90  S.  W.  728.  In  an  action 
by  a  married  woman  to  enforce  specific  per- 
formance of  a  contract  to  convey,  against 
representatives  of  a  deceased  person,  the  hus- 
band of  plaintiff  is  a  competent  witness  in 
her  behalf,  since  his  interest  is  remote.  His- 
kett  V.  Bozarth  (Neb.]  105  N.  W.  990.  St. 
1893,  §  4212,  does  not  prohibit  proof  of  trans- 
.TCtions  and  communications  had  personally 
between  a  party  to  the  suit  and  the  deceased 
grnntee  of  such  person  by  disinterested  wit- 
nesses, or  other  competent  evidence  other 
than  that  of  a  party  to  the  suit.  Conklin  v. 
Yates  [Okl.]  83  P.  910.  Under  Act  May  23, 
1887  (P.  li  158)  providing  that  where  any 
party  to  a  thing  or  contract  in  action  Is  dead 


I  and  his  right  has  passed  to  a  party  on  the 
record  who  represents  his  interest,  no  re- 
maining party  to  the  thing  or  contract  or 
any  person  whose  interest  is  adverse  to 
the  deceased  shall  be  competent,  a  guaran- 
tor on  a  note  whose  guarantee  is  solely  be- 
tween himself  and  the  payee  is  not  incompe- 
tent in  an  action  by  the  executor  against 
the  maker,  but  he  may  testify  as  to  payment 
of  the  note  during  the  life  of  the  payee 
where  he  had  been  discharged  in  bankruptcy 
after  the  guaranty  was  made.  Pattison  v. 
Cobb.  212  Pa.  572,  61  A.  1108.  Under  Code 
Civ.  Proc.  1902,  |  400,  an  agent  though  usually 
partial  to  his  principal  Is  not  legally  inter- 
ested so  as  to  render  him  incompetent  to 
testify  as  to  transactions  or  communications 
with  a  decedent  where  his  principal  sues 
the  representative  of  such  decedent.  Kean 
V.  Landrum  [S.  C]  52  S.  E.  421.  Where  an 
heir  of  one  of  the  payees  of  a  note  sues  for 
partition,  a  defendant  who  disclaims  any 
interest  may  testify  as  to  transactions  with 
the  plaintiff's  ancestor.  Jones  v.  Day  [Tex. 
Civ.  App.]   13  Tex.  Ct.  Rep.  308,  88  S.  W.  424. 

77.  Under  Code  §  4604,  if  a  right  asserted 
by  a  claimant  against  a  decedent's  estate 
depends  for  its  existence  and  validity  upon  a 
transaction  between  the  deceased  and  a 
third  person,  the  evidence  of  such  third  per- 
son is  incompetent  to  prove  such  transaction, 
the  statute  disqualifying  persons  from  whom 
a  party  derives  his  interest  by  assignment 
"or  otherwise."  McClanahan  v.  McClanahan 
[Iowa]  105  N.  W.  833.  Thus,  where  a  claim 
arose  out  of  a  payment  to  decedent  in  trust 
for  claimant,  the  person  making  the  payment 
was  incompetent  to  testify  thereto.  Id.  A 
real  estate  agent  wrongfully  delivered  a 
release  of  a  mortgage  without  payment  of 
the  debt.  In  a  suit  to  foreclose,  the  agent 
was  not  a  party  In  Interest,  nor  one  through, 
under,  or  from  whom  either  party  derived 
his  Interest,  so  as  to  be  incompetent  to  tes- 
tify to  transactions  with  the  deceased  mort- 
gagor. Franklin  v.  Killilea  [Wis.]  104  N.  W. 
993. 

78.  Rev.  Code  1899,  §  4652,  providing  that 
where  one  of  the  original  parties  to  a  cause 
of  action  is  dead  the  other  party  may  not 
testify  in  his  ov,rn  behalf  or  that  of  a  party 
claiming  under  him,  renders  incompetent 
a  parent  who  made  a  contract  with  a  per- 
son since  deceased  for  the  rendering  of  serv- 
ices by  her  child  to  the  decedent,  In  an 
action  by  the  child  against  the  estate  to 
recover  for  services  rendered  under  such 
contract.  McMorrow  v.  Dowell  [Mo.  App.] 
90  S,  W.  728.  A  parent  is  not  a  party  to  an 
Implied  contract  by  a  person,  since  deceased, 
to  pay  her  child  for  services,  and  under 
Rev.  St.  1899,  §  4652,  Is  not  incompetent  as 
a  witness  where  the  child  sues  the  estate 
of  the  decedent  on  such  contract.  This  Is 
so  though  a  waiver  of  her  right  to  her  child's 
earnings  must  be  proved.  Id.  Evidence  Act 
(P.  L.  1900,  p.  36.?),  §  4,  expressly  renders 
Incompetent  the  testimony  of  one  seeking 
to  enforce  a  contract  between  himself  on 
one  hand  and  a  third  person  and  a  decedent 
on    the    other    as    to    transactions    between 
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Transactions  and  coinmunkations  to  which  disq'uaUficailon  extends.^" — The  dis- 
qualification extends  to  all  personal  transactions  between  the  witness  and  deceased/'^ 


himself  and  the  decedent,  which  resulted  in 
the  contract.  Mills  v.  Hendershot  [N.  J. 
Eq.]    62   A.    542. 

79.  See  6  C.  I*  1950,  n.  66.  Under  Civ. 
Code  1895,  S  5269  suhd.  5  in  order  to  render 
incompetent  the  testimony  of  an  agent  or 
attorney  of  a,  sane  or  surviving  party  as  to 
transactions  with  the  insane  or  deceased 
adverse  party  at  interest,  the  agency  or  con- 
fidential relationship  must  have  existed  at 
the  time  of  the  transaction  testified  aibout. 
Sanders,  Swan  &  Co.  v.  Allen  [Ga.]  52  S.  B. 
8S4. 

Contra!  An  agent  contracting  on'  behalf 
of  his  principal  with  a  person  since  dece.T-sed 
is  a  competent  witness  in  belialf  of  his  prin- 
cipal against  the  estate  of  the  deceased 
person  to  prove  the  transaction.  Brown  v. 
Click    [W.    Va.]    53    S    B.    16. 

80.  See    4    C.    U     1951. 

SI.  The  v/ord  "transaction"  as  used  in  the 
Code,  embraces  every  variety  of  affairs  the 
subject  of  negotiations,  actions,  or  contracts 
between  the  parties.  Fitch  v.  Martin  [Neb.] 
104  N.  W.  1072.  Defendants  to  suit  on  note; 
payee  of  whicli  is  dead,  cannot  testify  to 
transactions  between  themselves  and  the 
deceased  payee  out  of  wliich  the  note  re- 
sulted. McAyeal  v.  Gullett,  105  111.  App.  155. 
In  partition  against  heii's,  the  complainant 
is  incompetent  to  testify  to  the  fact  of  her 
marriage  to  the  deceased  land  owner.  Crane 
V.  Stafford,  217  111.  21,  75  N.  B.  424.  One  who 
asserts  that  she  is  the  widow  of  a  deceased 
person  is  not  competent  to  testify  to  tlie  fact 
of  marriage  either  directly  or  indirectly. 
Bowman  v.  Little  [Md.]  61  A,  223.  She  is 
also  incompetent  to  testify  to  collateral  facts 
from  which  marriage  could  be  inferred.  Bow- 
man V.  Little  [Md.]  61  A.  1084.  A  question 
to  witness  "whether  he  owed  a  deceased  per- 
son any  money  except  the  purchase  price  of 
land  at  the  time  he  made  a  payment  to 
him  held  not  to  call  for  the  result  of  a  con- 
versation -with  a  deceased  party;  hence  ad- 
missible. Veum  V.  Sheeran  [Minn.]  104  N. 
W.  135.  In  an  action  on  a  note  by  execu- 
tors of  the  deceased  payee,  the  defendant 
was  incompetent  to  prove  when  and  where 
note  was  given,  and  .  attendant  circum- 
stances, and  whether  note  in  suit  was  the  only 
one  given,  and  that  he  never  had  any  other 
dealings  wiitli  decedent.  Regan  v.  Jones 
[N.  D.]  105  N.  W.  613.  Testimony  of  a 
claimant  to  the  possession  of  a  note  execut- 
ed by  decedent  is,  when  given  for  the  pur- 
pose of  raising  an  infertnce  of  delivery 
from  deceased  to  claimant,  there  being  no 
proof  of  any  other  method  of  delivery,  evi- 
dence of  a  transaction  between  claimant 
and  decedent.  In  re  Knibbs'  Estate,  108 
App.  Div.  134,  96  N.  T.  S.  40.  On  a  judicial 
fiettlement  of  the  accounts  of  an  executor, 
testimony  of  the  executor  that  a  certain 
note  was  paid  by  him  because  he  knew  de- 
ceased's signature  and  all  circumstances  at- 
tending tlie  note  and  had  been  told  them 
by  deceased  In  his  lifetime  is  within  the 
prohibition  of  Code  Civ.  Proc.  §  829.  In  re 
Knibbs'  Estate,  108  App.  Div.  134,  96  N.  Y.  S. 
40.     A.  broker  suing   the   representative  of  a 


deceased  person  for  breach  of  warranty  based 
on  the  fact  that  decedent  assuming,  with- 
out authority,  to  act  as  agent  for  another, 
employed  the  broker  to  procure  a  purcliaser 
for  the  property,  is  incompetent  to  prove 
that  he  gave  decedent  notice  that  he  lirid 
procured  a  purchaser.  Bloodgood  v.  Short, 
98  N.  Y.  S.  775.  Code  §  590  prohibiting  par- 
ties in  Interest  from  testifying  as  to  com- 
munications or  transactions  with  deceased 
persons  as  against  their  personal  represen- 
tative applies  where  an  administrator  sues 
for  caring  for  his  intestate  and  offers  to 
testify  that  the  intestate  was  altogether 
helpless,  that  he  gave  him  medicine,  lire- 
pared  his  food  and  cared  for  him  generally. 
Davidson  v.  Bardtn,  139  N.  C.  1,  51  S.  B.  779. 
One  who  sues  an  administrator  on  an  im- 
plied contract  for  services  rendered  his  in- 
testate is  incompetent  to  testify  that  he 
rendered  services  and  Tvhat  was  their  reason- 
able value,  as  such  testimony  indirectly  shows 
a  transaction  with  a  deceased  person  as  to 
which  he  is  incompetent  under  Revjsal  1905, 
§  1631.  Dunn  v.  Currie  [N.  C]  53  S.  E.  633. 
Where  an  administratrix  is  sued  on  the 
note  of  her  intestate  the  plaintiff  is  pre- 
cluded by  Code  §  590  from  testifying  that  he 
demanded  payment  from  the  intestate  dur- 
ing his  lifetime.  Davis  v.  Evans,  139  N.  C. 
440,  51  S.  E.  956.  In  suit  to  recover  for  ser- 
vices rendered  defendant's  testator,  plaintiff's 
testimony  that  during  the  period  in  contro- 
versy he  worked  on  the  public  road  and  in 
tlie  field  attending  to  business  of  someone 
other  than  himself,  and  as  to  its  value, 
though  not  expressly  disclosing  that  such 
services  were  rendered  to  testator,  held  in- 
competent as  disclosing  a  transaction  be- 
tween plaintiff  and  decedent  in  violation 
of  Code,  §  590.  Stocks  v.  Cannon,  139  N. 
C.  60,  51  S.  E.  802.  Facts  which  constitute 
fraud  on  the  part  of  a  deceased  person 
necessarily  include  personal  transactions  or 
conversations,  with  such  deceased  person. 
Conklin  v.  Yates  [Okl.]  83  P.  910.  Limita- 
tions being  pleaded  against  a  claim  against 
an  estate,  the  claimant  cannot  testify  that 
deceased  had  made  payments  during  ■  her 
lifetime.  Pierce  v.  Stitt  [Wis.]  105  N.  T\\ 
479. 

.Statute  lield  iuapi)llcal>3e:  In  an  action  for 
wrongful  death  caused  by  injuries  received 
in  a  mill,  a  witness  was  competent  to  testi- 
fy that  he  was  constantly  in  and  about  de- 
fendant's mill  up  to  a  certain  date,  when  he 
sold  out  his  interest,  such  testimony  not 
relating  to  any  transaction  or  conversation 
with  deceased,  within  Code  1896,  §  1794.  Yates 
V.  Huntsville  Hoop  &'  Heading  Co.  [Ala.] 
39  So.  647.  In  a  suit  by  a  corporation  against 
an  executor  the  agent  of  the  corporation  is 
not  incompetent  to  testify  to  his  ,opinion  as 
to  the  genuineness  of  the  signature  of  the 
defendant's  testator,  his  opinion  being  given 
as  an  expert  and  being  based  upon  a  com- 
parison of  the  signature  with  other  writings 
proved  to  be  genuine.  Patton  v.  Bank  of 
Lafayette  [Ga.]  53  S.  B.  664.  Testimony  of 
party  claiming  land  by  grant  from  a  de- 
cedent held  competent   so   far  as   it  did   not 
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but  not  to  transactions  between  witness  and  a  third  person*-  or  between  deceased  and 
another  in  which  the  witness  did  not  participate.*'^  Transactions  which  did  not  oc- 
cur during  the  lifetime  of  deceased  are  not,  of  course,  within  tlie  rule.**  In  Ohio, 
the  statute  excludes  evidence  of  facts  which  occurred  prior  to  the  decedent's  death  ;*^ 
in  Michigan,  evidence  relating  to  matters  equally  within  the  knowledge  of  de- 
ceased is  excluded.*"  In  Kentuck}',  a  witness  may  testify  in  his  own  behalf 
concerning  transactions  with  a  decedent  where  he  exhibits  his  books  of  original 
entry  showing  regular  and  chronological  entries  covering  such  transactions,*''  and 
may  also  testify  to  the  correctness  of  such  entries*"  provided  the  accounts  are  snch 
as  would  be  competent  evidence  at  common  law.** 

Only  testimony  in  favor  of  the  interested  party  or  witness  is  excluded^"  by  the 


relate  to  personal  transactions  with  dece- 
dent. Foreman  v.  Archer  [Iowa]  106  N.  W. 
372.  Defendants  claimed  lands  under  deeds 
left  by  their  father  among  his  papers  at 
his  death.  A  brother  of  defendants  was 
competent  to  testify  that  he  had  offlced  with 
decedent,  that  he  had  a  private  drawer  in 
the  safe,  and  that  witness  did  not  know  of 
the  contents  of  the  drawer  nor  of  the  exist- 
ence of  the  deeds.  Shetler  v.  Stewart  [Iowa] 
107  N.  'W.  310.  One  who  filed  a  claim  against 
the  estate  of  a  deceased  person  for  legal 
services  performed  under  a  yearly  contract 
is  not  incompetent  to  testify  to  certain 
independent  acts  which  he  performed  when 
the  deceased  had  no  personal  connection 
therewith,  and  in  which  he  did  not  partici- 
pate. Pitch  V.  Martin  [Neto.]  104  N.  W. 
1072.  Evidence  Act  (Revision  1900),  5  i, 
does  not  render  incompetent  the  testimony 
of  a  widow  who  Is  seeking  to  establish  ai 
resulting-  trust  in  property  held  in  her  de- 
ceased husband's  name.  Small  v.  Pryor  [N. 
J.  Bq.]  61  A.  564.  Where,  in  an  action  on  a 
partnership  contract,  alleged  to  have  been 
made  between  deceased  defendant  and  B..  the 
latter  testified  simply  that  deceased  and 
himself  had  acquiesced  in  defendant's  pro- 
posal, held  defendant  could  deny  the  making 
of  the  contract  Tvith  B.,  similar  to  that  tes- 
tified to  by  him.  Code  Civ.  Proc.  §  829,  con- 
strued. Lefevre  v.  Silo,  98  N.  T.  S.  321. 
In  an  action  by  plaintiff  against  an  execu- 
trix to  recover  for  services  as  an  architect, 
plaintiff  could  testify  that  he  made  certain 
plans,  etc.,  and  to  the  value  of  his  serviaes, 
the  fact  that  they  were  for  testator  being- 
otherwise  shown.  Buckler  v.  Kneezell  [Tex. 
Civ.  App.]    91   S.   W.    367. 

83.  Testimony  of  deceased's  wife  that  :ihe 
paid  certain  bills  for  household  expenses 
during-  deceased's  last  illness,  although  given 
in  support  of  a  claim  of  the  wife  for  reim- 
bursement for  the  money  paid  by  her,  is  not 
testimony  of  a  transaction  or  communica- 
tion witli  a  deceased  person.  In  re  Kriibbs' 
3?:&tate,   108  App.  Div.   134,   96  N.  T.  S.   40. 

S3.  A  party,  claiming  under  a  decedent, 
may  testify  to  statements  made  by  decedent 
to  a  third  person  in  the  presence  of  the 
party  testifying.  Foreman  v.  Archer  [Iowa] 
106  N.  W.  372.  Where  plaintiff  claimed  title 
by  parol  conveyance  from  her  father,  her 
husband  could  testify  to  conversation  be- 
tween plaintiff  and  her  father  in  which  he 
did  not  participate.  Smith  v.  Fry  [Iowa]  103 
N.  W.  1002.  Plaintiff  could  testify  to  con- 
versation  between   her  "father   and   her   hus- 


band, in  which  she  did  not  participate.  Id. 
Wife  of  defendant  in  suit  by  administrator 
to  recover  moneys  was  competent  to  testify 
to  a  conversation  between  decedent  and  de- 
fendant in  which  'rtfitness  did  not  partici- 
pate, the  testimony  not  relating  to  transa'o- 
tions  between  decedent  and  the  witness. 
Drefahl  v.  Security  Sav.  Bank  [Iowa]  107 
N.  W.  179.  Where  a  contract  was  made 
during  a  miscellaneous  talk  on  different  sub- 
jects one  who  participated  in  the  conversa- 
tion, but  not  in  tile  contract,  is  not  incompe- 
tent to  testify  as  to  the  contract  after  the 
deatli  of  one  of  the  parties.  McMorrovir  v. 
Dowell    [Mo.    App.]     90    S.    W.    728. 

Contra;  A  party  to  an  action  or  interested 
in  the  event  thereof  is  not  competent  to  tes- 
tify to  conversations  v/ith  or  admissions  of 
a  deceased  party  had  with  or  made  to  a 
third  party  in  his  presence.  In  re  Pederson's 
Estate    [Minn.]    106    N.    W.    958. 

84.  An  administratrix  who  is  the  wife  of 
a  decedent  is  competent  to  testify  as  to 
where  personal  property  belonging  to  her 
decedent  was  found  after  his  death.  Hart- 
zell  V.  Hartzell  [Ind.  App.]  76  N.  E.  439.  Civ. 
Code  Prac.  §  606,  prohibiting  testimony  of  a 
witness  for  himself  as  to  transaction  with 
a  person  since  deceased  does  not  render  one 
incompetent  to  testify  as  to  occurrences  sub- 
sequent to  the  death  of  one  whose  estate  is 
involved.  Huntsberry  v.  Smith's  Adm'r  [Ky.] 
90    S.    W.    601. 

85.  The  operation  of  §  5242.  relating  to  the 
competency  of  a  party  to  testify,  is  not  lim- 
ited to  transactions  with  the  decedent,  but 
to  facts  which  occurred  prior  to  his  death; 
and  testimony  as  to  transactions  with  the 
agent  of  the  decedent  is,  therefore,  incompe- 
tent. 'W'ehrmann  v.  Beech,  7  Ohio  C.  C.  (N. 
S.)    367. 

80.  Testimony  of  complainant's  wife,  in 
suit  for  specific  performance  of  contract 
between  complainant  and  a  decedent  to  con- 
vey realty,  in  regard  to  matters  equally  with- 
in the  knowledge  of  the  decedent,  was  in- 
competent. Ayers  v.  Short  [Mich.]  12  Det. 
Leg.   N.   183,    105  N.   W.    1115. 

87.  Civ.  Code  Prac.  §  606.  Swafford's 
Adm'r   v.    White    [Ky.]    89    S.    W.    129. 

S8.  Civ.  Code  Prac.  §  606,  subsec.  6.  Clark 
V.    Clark    [Ky.]    91    S.    W.    284. 

80.  The  payee  of  a  note  cannot,  after 
the  maker's  death,  testify  to  correctness  of 
a  private  account  showing-  transactions  closed 
bv  the  note.  Clark  y.  Clark  [Ky.]  91  S.  W. 
284. 
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statutes  under  consideration.'^  Testimony  for  the  estate  or  person  representing  or 
deriving  his  interest  from  the  decedent  is  not  barred.""  But  in  some  states,  where 
it  is  held  that  the  statute  was  not  enacted  for  the  sole  benefit  of  the  estates  of  de- 
cedents,"^ testimony  of  an  interested  party  is  excluded  though  offered  for  the  benefit 
of  the  estate  on  behalf  of  the  executor."* 

Waiver  or  removal  of  disqualification.^^ — The  disqualification  created  by  tlie 
statutes  under  consideration  is  waived  where  the  adverse  party  fails  to  make  prop- 
er and  timely  objection,"'  or  where  such  adverse  party  himself  caUs  the  interested 
witness"'  or  otlier  witnesses,"®  or  goes  on  the  stand  himself""  to  testify  to  matters 


90.  See   4   C.  L.    1949,   n.   60. 

91.  Under  Acts  1897,  p.  53,  the  only  cir- 
cumstances under  which  the  representative 
of  a  deceased  person  who  is  jointly  sued  with 
such  representative  will  be  Incompetent  to 
testify  as  to  transactions  with  his  deceased 
co-defendant  are,  when  his  evidence  would 
tend  to  relieve  or  modify  the  liability  of  the 
party  offered  as  a  witness  and  tend  to  make 
the  estate  of  the  deceased  primarily  liable 
for  the  debt  or  default.  Sanders,  Swan  & 
Co.  V.  Allen  [Ga.]  52  S.  E.  884.  In  an  ac- 
tion on  a  life  insurance  policy  by  the  ad- 
ministrator, wherein  an  assignee  of  the  pol- 
icy Is  made  a  party  defendant,  the  assignee 
is  competent  to  testify  to  transactions  with 
deceased  tending  to  show  the  policy  Inval- 
id, such  testimony  being  not  for  himself, 
but  for  the  company.  Bromley's  Adra'r  v. 
Washington  Life  Ins.  Co.  [Ky.]  92  S.  "W.  17. 
A  defendant  is  competent  to  testify  on  be- 
half of  a  co-defendant  in  regard  to  trans- 
actions with  a  decedent  represented  by  plain- 
tiff. Under  Civ.  Code  Prac.  §  606,  subsec.  2. 
Since  a  jury  may  find  for  one  and  against 
the  other  defendant.  Schonbachler's  Adm'r 
V.  Mischell    [Ky.]   89  S.  W.   525. 

92.  Testimony  of  a  legatee  under  a  will 
that  deceased  told  his  wife  to  use  her  own 
money  to  pay  household  expenses  and  that 
she  would  be  repaid  for  it,  when  given 
in  support  of  the  claim  of  the  wife  for 
reimbursement  for  the  money  advanced,  Is 
not  evidence  in  behalf  of  the  legatee.  Code 
Civ.  Proo.  §  829  construed.  In  re  Knibbs' 
Estate,  108  App.  Div.  134,  96  N.  T.  S.  40. 
Code,  §  590  rendering  incompetent  against 
an  administrator  an  interested  person  as  to 
transactions  with  the  decedent  does  not  dis- 
qualify a  witness  for  the  administrato)r 
though  he  may  be  liable  over  to  the  defend- 
ant in  the  action  if  the  administrator  pre- 
vails. Bonner  v.  Stotesbury,  139  N.  C.  3,  61 
S.  B.  781.  Where  a  claim  is  presented  in 
the  ordinary  way  against  the  estate  of  a 
decedent  the  heirs,  legatees  and  other  inter- 
ested persons  are  competent  to  testify  in  fa- 
vor of  the  estate  but  incompetent  to  testify 
adversely  to  It.  In  re  Crossetti's  Estate,  211 
Pa.    490,    60    A.    1081. 

03.  Gen.  St.  1894,  §  5660,  is  not  for  the 
sole  benefit  of  representatives  of  a  decedent, 
and  its  provisions  cannot  be  waived  by  them 
at  will.  Pitzl  V.  Winter  [Minn.]  105  N.  W. 
673. 

94.  Judgment  debtor  held  incompetent  in 
garnishment  proceedings  to  testify  for  the 
executor  as  to  conversations  with  testator 
relative  to  the  application  of  a  devise  to  ex- 
tinguish a  debt  due  the  estate  in  case  of 
the  testator's  death  prior  to  its  payment, 
Pitzl  V.  Winter  [Minn.]   105  N.  W.  673. 


95.  See    4    C.    D.    1952. 

96.  Objection  to  competency  of  evidence 
does  not  go  to  competency  of  witnesses  on 
ground  of  statutory  disqualification  by  Rev. 
St.  1898,  %  4069.  Wells  v.  Chase  [Wis.]  105 
N.  W.  799.  Objection  to  competency  of  hus- 
band to  testify  to  transactions  with  deceas- 
ed wife  waived  "where  not  raised  until  after 
testimony  was  given.  Davis  v.  Hall  [Iowa] 
105  N.  W.  122. 

97.  An  executrix,  suing  as  plaintiff,  intro- 
duced the  answers  of  defendants  to  inter- 
rogatories filed  in  the  suit  relating  to  trans- 
actions with  the  testator.  This  was  held  a 
calling  of  defendants  as  witnesses,  under 
Code  1896,  §  1794,  and  defendants  could  tes- 
tify in  regard  to  the  same  transactions. 
German  v.  Browne  [Ala.]  39  So.  742.  Where 
a-  party  makes  a  witness  of  his  adversary 
who  otherwise  would  be  incompetent  because 
the  matter  in  issue  related  to  transactions 
with  a  decedent,  the  adversary  becomes  a 
competent  witness  to  testify  as  fully  as  any 
other  witness.  Strode  v.  Frbmmeyer,  115 
Mo.  App.  220,  91  S.  W.  167.  Where  a  claim- 
ant against  the  estate  of  a  decedent  testifies 
in  his  own  behalf  as  to  matters  occurring 
since  the  death  of  the  decedent  and  is  cross- 
examined  as  to  matters  occurring  during 
the  lifetime  of  the  decedent,  he  becomes  a 
competent  witness  for  himself  as  to  such 
matters.  In  re  Clad's  Estate  [Pa.]  63  A.  642. 
Where  a  party  to  a  suit,  otherwise  incom- 
petent by  the  death  of  another,  is  called  for 
cross-examination  by  the  adverse  party,  and 
examined  as  to  matters  occurring  in  the 
lifetime  of  the  decedent,  he  is  tliereby  ren- 
dered a  competent  witness  in  his  own  behalf 
on  all  relevant  matters.  Mothes'  Estate,  29 
Pa.  Super.  Ct.  462.  In  a  suit  brought  by  an 
executor  at  the  instance  of  a  residuary  lega- 
tee against  defendant  for  an  accounting,  held 
that  the  residuary  legatee  being  the  real 
party  in  interest  the  introduction  of  defend- 
ant's evidence  taken  when  a  witness  for  the 
legatee,  on  exceptions  to  the  executor's  ac- 
counts, constituted  a  waiver  of  the  execu- 
tor's right  to  object  that  defendant  was  dis- 
qualified to  testify  as  to  the  whole  of  the 
transactions  referred  to  in  such  testimony. 
Cole  V.  Sweet,  98  N.  Y.  S.   625. 

98.  Kurd's  Rev.  St.  1903,  c.  51,  §  3,  express- 
ly provides  that  a  plaintiff  in  an  action 
against  an  administrator  may  testify  as  to 
certain  of  his  own  transactions  and  con- 
Ytrsatlons  with  the  decedent  which  have 
been  testified  to  by  witnesses  called  by  the 
defendant  but  not  as  to  other  transactions 
not  so  testified  to.  Calkins  v.  Calkins  [111  1 
77  N.  E.   102. 

no.  Plaintiffs,  representatives  of  deceased, 
1  testifying  to   certain  conversations   between 
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within  the  protection  of  the  statutes ;  but  such  waiver  extends  only  to  matters  con- 
cerning which  testimony  has  been  introduced  by  the  adverse  party.^  The  introduc- 
tion of  decedent's  testimony  given  on  a  former  trial  renders  other  evidence  as  to 
transactions  with  him  competent,  if  offered  at  the  proper  time.^  This  rule  does  not 
of  course,  operate  unless  decedent's  former  testimony  is  offered  in  the  subsequent 
case.' 

§  4.  Privileged  communications,  and  persons  in  confidential  relations.  A. 
Attorney  and  client.* — Confidential  communications  by  a  client  to  his  attorney  are 
privileged  and  cannot  be  testified  to  by  the  attorney*  without  the  consent  of  the 
client."  The  communication  made,  or  knowledge  gained,  must  be  in  fact  confiden- 
tial,' and  made  or  gained  in  the  course  of  the  professional  employment  of  the  attor- 
ney. It  follows  that  the  relation  of  attorney  and  client  must  have  existed  at  the 
time,"  but  it  is  not  essential  that  any  judicial  proceeding  should  have  been  com- 


deceased  and  defendant,  defendant  is  entitled 
to  testify  concerning  tlie  same  conversations. 
Hurd  V.  Fleck  [Colo.]  82  P.  485. 

1.  Interrogatory  asked  when  and  by 
whom  defendants  were  employed  in  a  cer- 
tain cause  and  their  answer  was  that  tes- 
tator employed  them,  and  the  date  of  em- 
ployment and  the  nature  of  the  cause  was 
stated.  This  was  testimony  relating  to 
transactions  with  the  decedent,  and  having 
been  called  for  by  the  executrix,  the  persons 
called  could  testify  in  regard  thereto.  Ger- 
man V.  Browne  [Ala,]  39  So.  742.  A  party 
to  a  cause  is  incompetent  to  testify  where 
the  adverse  party  sues  or  defends  in  a  rep- 

•resentative  capacity  and  where  another  per- 
son testifies  for  the  adverse  party,  the  in- 
terested witness  can  only  testify  to  the  same 
transaction  or  conversation.  Symonds  v. 
Caldwell,  112  111.  App.  341.  Parties  in  in- 
terest are  incompetent  when  the  adverse 
party  defends  in  a  representative  capacity, 
though  such  representative  may  call  such 
witnesses  in  behalf  of  the  interest  which  he 
represents.  Lennartz  v.  Estate  of  Peter 
Popp.  118  III.  App.  31.  Code  Civ.  Proc.  §  2709, 
providing  that,  if  a  witness  called  for  ex- 
amination before  the  surrogate  in  an  en- 
deavor to  discover  assets  of  the  estate  is  ex- 
amined concerning  any  personal  communica- 
tion or  transaction  between  himself  and  the 
decedent,  an  objection  under  §  829  to  his 
testimony  as  to  the  same  in  future  litigation 
is  waived,  does  not  entitle  a  witness 
who  is  examined  by  the  surrogate  to  there- 
after testify,  in  an  action  brought  by  him 
against  the  decedent's  administrator,  to  all 
personal  transactions  and  communications 
had  between  him  and  the  decedent.  Killian 
v.   Heinzerling,   47  Misc.  511,   95  N.  Y.  S.   969. 

2.  Eefusal  to  allow  plaintiff  to  testify  in 
a  case  where  the  administrator  of  defend- 
ant had  been  substituted  was  not  rendered 
erroneous  by  the  subsequent  admission  of 
defendant's  testimony  taken  at  a  former 
trial,  where  the  fact  of  the  preservation  of 
such'  testimony  was  unknown  to  the  court 
at  the  time  of  the  ruling  and  plaintiff's  offer 
was  not  renewed.  Harrington  v.  Butte  &  B. 
Min.  Co.   [Mont.]   83  P.  467. 

3.  Under  Laws  1902,  p.  718,  c.  495,  §  2,  pro- 
viding that  in  actions  against  administra- 
tors no  party  can  testify  as  to  transactions 
with  the  intestate  unless  called   by  the  op- 


posite party  or  unless  the  Intestate's  evi- 
dence shall  already  have  been  given  In  the 
same  case,  where  a  joint  maker  of  a  note 
died  pending  appeal  in  a  suit  for  contribu- 
tion on  a  retrial  one  who  was  not  called 
by  decedent's  administrator  is  not  compe- 
tent where  the  decedent's  testimony  on  tha 
former  trial  is  not  offered  in  evidence.  Key- 
ser  V.  Warfield   [Md.]   63  A.  217. 

4.  See  4  C.  L.  1953. 

5.  See  4  C.  L.  1953,  u.  83;  also  cases  fol- 
lowing. 

6.  Under  Code  Civ.  Proc,  §  18S1,  subd.  2, 
the  advice  of  an  attorney  to  his  client  may 
be  given  in  evidence  by  the  consent  of  the 
client.  Wood  v.  Etiwanda  Water  Co.,  147 
Cal.   228,  81  P.   512. 

7.  To  impose  upon  an  attorney  the  duty 
of  not  disclosing  a  communication  from  his 
client,  it  must  be  of  a  confidential  nature 
and  so  regarded,  at  least  by  the  client,  at  tho 
time,  and  must  relate  to  a  matter  which  Ib, 
in  its  nature,  private  and  properly  the  sub- 
ject of  confidential  disclosure.  In  re  El- 
liott [Kan.]  84  P.  750.  An  answer  prepared 
to  be  filed  by  or  on  behalf  of  the  client  and 
read  by  the  notary,  with  the  client's  consent, 
and  the  substance  of  which  has  been  given 
by  the  client  to  a  newspaper  for  publica- 
tion, and  which  has  been  shown  by  the 
client  to,  and  read  by,  another  attorney  ap- 
pearing against  him,  and  which  has  been 
used  in  a  petition  by  the  client  against  his 
own  attorney  is_  not  privileged.  Id.  Attor- 
ney held  competent  to  testify  to  matters 
done  in  open  court  and  to  statements  made 
by  client  to  the  court.  Foreman  v.  Archer 
[Iowa]  106  N.  W.  372.  Question  to  attorney 
whether  he  had  advised  his  client  concern- 
ing a  paper  identified  by  him  did  not  call 
for  a  privileged  communication.  Nixon  v. 
Goodwin  [Cal.  App.]  85  P.  169.  Attorney 
held  not  incompetent  to  testify  as  to  a  con- 
versation between  husband  and  wife  in  his 
ofllce,  he  at  the  time  being  attorney  for  the 
husband.  State  v.  Cummings,  189  Mo.  626,  88 
S.  W.   706. 

8.  Statements  of  defendant  to  witness 
who  was  a  notary  public  and  justice,  but 
not  the  attorney  of  defendant,  as  to  owner- 
ship of  property,  held  not  privileged.  Fred- 
erick V.  State  [Ala.]  39  So.  915.  An  affi- 
davit by  an  attorney  to  the  effect  that  a 
party   came    to    the    office    and    inquired    for 
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ineiieed.'  Gommunications  in  the  presence  and  hearing  of  a  third  person,  are  not 
privileged.^" '  Where  two  or  more  persons  employ  tjie  same  attorney  in  the  same  busi- 
ness, communications  made  by  them  in  relation  to  such  business  are  privileged  as  to 
iheir  common  adversary  but  not  inter  se.'^  Communications  to  an  attorney  by  two 
persons  who  employ  him  jointly  to  draw  two  wills  of  like  import  are  not  privileged  as 
against  persons  claiming  under  one  of  such  wills.^'' 

A  statement  submitted  by  an  agent  to  his  principal,  pursuant  to  a  business  rule, 
for  the  purpose  of  being  laid  before  an  attorney  for  his  guidance  in  litigation,  is  privi- 
leged.^^ This  is  so  though  the  party  claiming  the  privilege  is  a  corporation  and  ob- 
tained its  information  through  the  usual  agencies  of  the  corporation.^* 

The  privilege  accorded  by  the  statute  as  to  communications  between  attorney 
and  client  is  the  client's,  and  where  he  volunteers  his  own  testimony  as  to  such  com- 
munications he  thereby  waives  his  privilege.^'  The  fact  that  co-conspirators  employ 
the  same  counsel  does  not  preclude  one  from  waiving  the  statutory  privilege  as  to 
communications  with  counsel.^* 

(§4)  B.  Physician  and  patient." — ^By  statute  in  many  jurisdictions,  informa- 
tion acquired  by  a  physician  in  his  professional  capacity  for  the  purpose  of  treat- 
ing or  prescribing  for  the  patient  is  privileged.^*  A  state  statute  of  this  character 
relates  only  to  the  remedy  and  is  of  no  effect  in  a  Federal  court  in  aaiother  state.^*" 


another  attorney  saying:  he  wished  to  em- 
ploy him,  and  that  when  told  that  such  at- 
torney was  not  in  town,  the  party  went 
away  and  did  not  return  until  after  judg- 
ment had  been  rendered  In  the  case,  was 
not  Inadmissible  as  involving  privileged 
communications  between  afSant  and  the 
party.  Baker  v.  Jackson  [Ala.]  40  So.  348. 
"When  defendant  took  his  brother  to  an  at- 
torney to  employ  him  in  the  matter  of  the 
brother's  assignment  for  creditors,  state- 
ments made  by  the  defendant  to  the  attor- 
ney are  not  privileged.  Code  Civ.  Proc.  S 
S163,  subd.  2,  construed.  Mackel  v.  Bart- 
lett  [Mont.]  82  P.  795.  The  inhibition  does 
not  extend  to  communications  between  the 
attorney  and  persons  having  social  or  busi- 
ness relations  with  the  client,  and  certainly 
nfOt  when  the  statement  does  not  purport  to 
be  conveyed  to  the  attorney  from  the  client, 
but  on  the  contrary  is  the  representation  of 
a  witness  as  to  his  knowledge  of  the  trans- 
action. Statements  made  by  wife  of  de- 
fendant to  an  attorney  while  endeavoring 
to  retain  him  as  counsel,  he  not  being  re- 
tained, were  not  privileged  under  Code  Civ. 
Proc.  §  1881,  subd.  2.  People  v.  Heart  [Cal. 
App.]    81  P.   1018. 

0.  The  privilege  extends  to  every  com- 
munication which  the  client  makes  to  his 
legal  adviser  for  the  purpose  of  professional 
advice  or  aid  upon  the  subject  of  his  rights 
and  liabilities,  and  it  is  not  essential  that 
any  judicial  proceeding  in  particular  should 
have  been  commenced  or  contemplated. 
Rogers  v.   Daniels,  116  111.   App.    515. 

10.  An  attorney  may  testify  to  conversa- 
tions bet'ween  himself  and  client  occurring 
with  and  in  the  presence  of  the  attorney  for 
tiae  adverse  party.  Andrews  v.  Scott,  113 
111.  App.  581. 

11.  Brown  v.  Moosic  Mountain  Coal  Co. 
[Pa.]  61  A.  76.  An  attorney  who  acts  for 
both  parties  in  negotiations  or  communica- 
tions  in   the  presence   of  both   Is   competent 


for    either    as    to    such    matters.     Mitchell    v. 
Mitchell,  212  Pa.   62,   61  A.  570. 

la.     Wilson  v.  Gordon    [S.   C]    53   S.   E.    79. 

13.  When   the   operatives   of   a   street   car 
report    an    accident    for    the    information    of 
the  claim  agent  and  for  his  use  in  case  suit 
is    broiight    against   the   company.     Ex   parte  * 
Sohoepf    [Ohio]    77   N.   E.    276. 

14.  Ex  parte  Schoepf  [Ohio]   77  N.  E.  276. 

15.  16.  People  v.  Patrick,  182  N.  Y.  131, 
74  N.  B.   843. 

17.  See  4  C.  L.  1954. 

18.  Under  Code  Civ.  Proc.  subd.  4,  S  18S1, 
information  acquired  by  a  physician  in  order 
to  treat  and  prescribe  for  the  patient  is 
privileged.  Murphy  v.  Board  of  Police  Pen- 
sion Fund  Com'rs  [Cal.  App.]  83  P.  577. 
Where  a  physician,  testifying  in  an  action 
on  a  life  insurance  policy,  said  that  he  ac- 
quired the  information  that  the  insured's 
mother  and  two  sisters  had  died  of  con- 
sumption, prior  to  the  making  of  an  appli- 
cation for  insurance  which  alleged  that 
none  of  the  family  had  consumption  while 
attending  such  persons  in  his  professional 
capaieity,  he  could  not  testify  thereto.  Comp. 
Laws,  §  10,181.  Krapp  v.  Metropolitan  Life 
Ins.  Co.  [Mich,]  12  Det.  Leg.  N.  1032,  106  N. 
W.  1107.  Information  acquired  by  physi- 
cians while  attending  patient  and  in  such 
attendance  held  privileged.  Perry  v.  John 
Hancock  Mut.  Life  Ins.  Co.  [Mich.]  12  Det 
Leg.  N.  978,  106  N.  W.  860.  Burns'  Ann.  Sl. 
1901,  subd.  4,  §  505,  making  inviolate  mat- 
ters communicated  by  a  patient  to  his  physi- 
cian in  the  course  of  his  professional  busi- 
ness protects  such  confidential  relations  ex- 
cept wliere  the  patient  consents  to  thbir  dis- 
closure by  the  physician.  Metropolitan 
Life  Ins.  Co.  v.  Willis  [Ind.  App.]  76  N  B 
560. 

19.  Doll  V.  Equitable  Life  Assur.  Soc.  [C 
C.  A.]  138  F.  705.  Rev.  St.  U.  S.  §  721.  pro- 
viding that  the  laws  of  the  several  states 
shall    be    regarded    as    rules    of   decision    in 
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The  statutory  privilege  includes  information  gained  by  the  examination  of  the  pa- 
tient^" as  well  as  information  orally  eommnnicated  by  him.^^  Information  acquired 
before  the  relation  of  physician  and  patient  is  established,^^  or  not  shown  to  have 
been  imparted  to  enable  the  physician  to  treat  the  patient  professionally/^  is  not 
privileged.  A  physician  in  charge  of  a  railroad  hospital,  whose  services  are  com- 
pensated by  assessments  upon  the  wages  of  the  employes,  acts  professionally  while 
examining  an  injured  employe^'*  and  communications  by  the  employe  to  such  physi- 
cian in  the  course  of  his  examination  are  privileged.^'  Statutes  prohibiting  disclo- 
sure of  information  professionally  acquired  by  physicians  da  not  necessarily  render 
incompetent  a  physician's  certificate  of  death  as  e^ddence  of  the  cause  of  death.^* 
Such  a  statute  is  held  to  apply  to  a  proceeding  to  which  the  patients  are  not  parties, 
and  though  the  patients  are  dead  at  the  time.^'' 

Waiver  of  pHvilege.^^ — The  patient  may  waive  the  privilege,  since  it  is  for  his 
benefit,^'  and  waiver  by  the  patient  is  operative  as  to  persons  claiming  under  the 
patient.'"  But  the  privilege  cannot  be  waived  in  part  and  retained  in  part;  being 
once  waived,  it  ceases  to  exist,  at  least  so  far  as  the  trial  in  question  is  concerned.^*- 
The  privilege  may  in  some  cases  be  waived  by  the  personal  representative  of  the  de- 
ceased patient.'*  In  Indiana  the  executor  of  a  patient  may  waive  the  privilege  for 
the  purpose  of  upholding  an  attempted  testamentary  disposition  of  the  patient's 
property.''  But  in  an  action  to  revoke  the  probate  of  a  will  and  probate  a  subse- 
quent will  in  its  stead,  the  executor  named  in  the  earlier  will  cannot  waive  the  privi- 
lege.'*    In  New  York,  a  testator's  physician  may  testify  to  his  condition  at  a  certain 


trials  at  common  law  in  the  Federal  courts 
does  not  apply  to  an  objection -to  the  com- 
petency o(  a  witness  under  the  disqualify- 
ing: statute  of  a  foreigTi  state  where  the  con- 
tract sued  upon  was   made.     Id. 

20.  Under  Rev.  St.  1899,  §  4S59.  Smool 
V.  Kansas  City  [IMo.]  92  S.  "W.  363.  Condi- 
tion of  plaintiff  as  found  by  physician  held 
privileged.  Lackland  v.  Lexington  Coal  Min. 
Co.,   110   111.  App.   634,   85  S.  W.   397. 

21.  Smoot  V.  Kansas  City  [Mo.]  92  S.  W. 
363.  Under  Rev.  St.  1899,  §  4659,  physician 
was  incompetent  to  testify  to  what  patient 
told  him  concerning  her  condition  and  for 
what  disease  he  treated  her.  Glasgow  v. 
Metropolitan  St.  R.  Co.,  191  Mo.  347,  89  S. 
W.  915.  Where  a  question  to  a  physician  in- 
cluded all  his  visits,  and  a  third  person  was 
present  only  at  one  visit,  an  objection  was 
properly  sustained.  Murphy  v.  Board  of  Po- 
lice Pension  Fund  Com'rs  [Cal.  App.]  83  P. 
677. 

22.  Physician  could  testify  whether  he 
saw  plaintiff  spitting  any  blood,  if  at  the 
time  in  question  the  patient  had  not  sub- 
mitted to  an  examination  by  the  physician. 
Smoot  V.  Kansas  City   [Mo.]    92  S.  W.   363. 

23.  Under  Code  Civ.  Proo.  |  834,  admis- 
sions made  by  an  injured  person  to  her 
physician  as  to  the  manner  in  which  the 
injuries  were  caused  are  not  privileged,  al- 
though they  were  made  during  the  course" 
of  an  examination  of  the  injured  person  by 
the  physician,  unless  it  appears  that  the  in- 
formation slie  imparted  to  the  physician  was 
necessary  to  enable  him  to  act  in  that  ca- 
pacity. Benjamin  v.  Tupper  Lake,  110  App. 
Div.   426,   97  N.  T.  S.  512. 

24.  McRae  v.  Brickson  [Cal.  A'pp.]  82  P. 
209. 

25.  Statements    so    made    held    privileged 


though  some  did  not  relate  to  his  treatment 
but  to  the  manner  in  which  the  injuries  oc- 
curred. MoRae  v.  Brickson  [Cal.  App.]  82 
P.   209. 

26.  Certificates  of  death  are  competent 
evidence  of  the  cause  of  death  under  Comp. 
Laws,  §  4617,  making  them  presumptive  evi- 
dence of  facts  therein  stated,  notwithstand- 
ing §  10,181,  prohibiting  physicians  from 
disclosing  information  acquired  in  their  pro- 
fessional capacity.  Krapp  v.  Metropolitan 
Life  Ins.  Co.  [Mich.]  12  Det.  Leg.  N.  1032, 
106  N.  W.  1107. 

27.  Code  Civ.  Proc.  §§  834,  836.  In  re 
Myer's  Will   [N.  T.]   76  N.  B.  920. 

28.  See   4  C.  L.  1955. 

29.  Heaston  v.  Kreig   [Ind.T    77  N.  B.   805. 

30.  Where  a  patient  in  an  application  for 
an  insurance  policy  waives  the  privilege 
conferred  by  Burns'  Ann.  St.  1901,  subd.  4, 
§  505,  making  inviolate  matters  communi- 
cated by  a  patient  to  his  physician,  such 
waiver  is  operative  as  to  those  who  claim 
under  him.  Metropolitan  Life  Ins.  Co.  v. 
Willis  [Ind.  App.]   76  N.  E.  560. 

31.  Powers  v.  Metropolitan  St.  R  Co.,  105 
App.  Div.   358,  94  N.  T.  S.   184. 

32.  Testimony  of  a  physician  as  to  seller's 
condition  at  time  of  execution  of  bill  of  sale 
held  admissible  on  the  waiver  of  profession- 
al secrecy  by  plaintiff  as  executrix.  Twaddell- 
V.  Weidler,  109  App.  Div.  444,  96  N.  Y.  S.   90. 

33.  Since  the  privilege  is  for  the  benefit 
of  the  patient.  Heaston  v.  Kreig  [Ind.]  77 
N.  E.  805. 

34.  Objection  to  testimony  of  physicians 
who  treated  testatrix  on  issue  of  mental 
capacity  could  not  be  waived  by  executor 
named  in  first  will,  whose  wife  was  also  a 
legatee  thereunder.  Heaston  v.  Kreig  [Ind.] 
77   N.  B.    805. 
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time,  in  a  suit  to  probate  the  will,  where  the  contegting  defendants  waive  the  statu- 
tory prohibition."'  The  privilege  is  held  to  be  waived  where  the  patient  himself 
calls  the  physician  to  testify.'*  Testimony  by  a  patient  merely  describing  his  condi- 
tion and  stating  that  certain  physicians  treated  him''  or  testimony  as  to  complaints 
made  by  the  patient  to  his  physician''  does  not  constitute  a  general  waiver.  In  New 
York,  in  the  absence  of  previous  waiver  by  stipulation,  the  privilege  can  only  be 
waived  in  open  court  on  the  trial  of  the  action  or  proceeding.'* 

(§4)     C.  Husband  and  wife.     GonMential  communications*"  between  hus- 
band and  wife  are  privileged  both  at  common  law  and  under  modern  statutes,"  but 


35.  "Where  In  a  suit  to  establish  the  va- 
lidity of  the  probate  of  a  will  the  contesting 
defendants  waive  the  provisions  6t  Coda 
Civ.  Proc.  §  834,  providing  that  a  physician 
Shall  not  be  competent  to  testify  as  to  in- 
formation acquired  in  his  professional  ca- 
pacity, the  testator's  physician  called  by  the 
defendants  may  testify  as  to  the  physical 
condition  of  the  testator  at  a  certain  time. 
Roche  v.  Nason   [N.  T.]   77  N.  B.  1007. 

36.  May  v.  Northern  Pao.  R.  Co.,  32  Mont. 
622,  81  P.  328.  Plaintiff  by  having  the  physi- 
cian who  attended  him  testify  to  the  exam- 
ination made  immediately  after  the  acci- 
dent, and  Ms  then  condition,  waives  his 
privilegre,  so  that  defendant  may  have  the 
physician  testify  as  to  plaintiff's  subsequent 
condition  resulting  from  the  accident.  Pow- 
ers V.  Metropolitan  St.  R.  Co.,  105  App.  Div. 
358.  94  N.  T.  S.  184. 

37.  May  v.  Northern  Pao.  R.  Co.,  32  Mont 
522,   81  P.   328. 

38.  Patient  and  hia  daughter  testified  as 
above  in  personal  injury  suit  without  waiv- 
ing right  to  object  to  testimony  of  physi- 
cian for  defendant.  Indianapolis  &  M.  Rap- 
id Transit  Co.  v.  Hall   [Ind.]  76  N.  E.  242. 

SfOTK.  Wliat  constitntea  a  Tvalveri  "It 
has  been  held  that  where  the  patient  direct- 
ly attacks  the  physician,  as  by  an  action  for 
damages  for  malpractice,  he  abandons  the 
protection  given  by  the  statute,  for  he  there- 
by challenges  the  physician  to  disprove  the 
patient's  contention  as  to  the  character  of 
his  injury  or  of  the  physician's  treatment. 
Lane  v.  Boicourt,  128  Ind.  420,  27  N.  E.  1111, 
25  Am.  St.  Rep.  442.  It  has  also  been  held 
that  where  t"wo  or  more  physicians  are  em- 
ployed at  the  same  time,  with  respect  to  in- 
formation gained  at  the  same  consultation, 
calling  one  of  the  physicians  as  a  witness 
by  the  patient  constitutes  a  waiver  of  the 
statutory  prohibition  as  to  the  other  or  oth- 
ers (Morris  v.  Railway  Co.,  148  N.  T.  88,  42 
N.  E.  4X0,  51  Am.  St.  Rep.  675),  although  this 
doctrine  Is  disputed  by  respectable  author- 
ity (Baxter  v.  Cedar  Rapids,  103  Iowa,  599, 
72  N.  W.  790).  Likewise  It  has  been  held 
that,  where  the  patient  calls  the  physician 
as  a  witness  at  one  trial,  this  constitutes  a 
waiver  of  the  privilege  as  to  that  physician 
upon  a  second  trial  of  the  same  case.  Mo- 
Kinney  v.  Railroad  Co.,  104  N.  T.  352,  10  N. 
E.  544.  But  this  doctrine  has  also  been  dis- 
puted in  Burgess  v.  Sims  Drug  Co.,  114  Iowa, 
275,  86  N.  W.  307,  89  Am.  St.  Rep.  359,  54  L. 
R.  A.  364,  and  Grattan  v.  Insurance  Co.,  92 
N.  T.  274,  44  Am.  Rep.  372.  But  so  far  as 
our  Investigation  discloses,  no  court  of  last 
resort  has  ever  held  that  tlie  mere  fact  that 
the  patient  testifies  generally  concerning  his 


condition  constitutes  a  waiver  of  the  priv- 
ilege granted  by  the  statute.  In  Marx  v. 
Railroad  Co.,  10  N.  Y.  S.  159,  the  Supreme 
Court  of  New  York  held  that  where  tha 
patient  assumes  to  tell  all  that  took  place 
between  himself  and  the  physician,  this  con- 
stitutes a  waiver  of  the  privilege;  and  in 
Treanor  V.  Railroad  Co.,  16  N.  Y.  S.  536,  de- 
cided by  the  Common  Pleas  Court  of  New 
York  City,  it  was  also  held  that  where  tha 
patient  testifies  without  reservation  as  to 
his  injuries  and  their  effect  upon  him,  this 
likewise  constitutes  a"  waiver  of  the  priv- 
ilege. But  these  cases  were  later  disap- 
proved, and  in  effect  directly  overruled,  by 
the  Supreme  Court  of  New  York  in  Fox  V. 
Turnpike  Co.,  69  N.  Y.  S.  551,  and  Dunckle 
V.  McAllister,  74  N.  Y.  S.  902,  and  by  the 
Court  of  Appeals  of  New  York  In  Morris  v. 
Railroad  Co.,  148  N.  Y.  88,  42  N.  B.  410,  51 
Am.  St.  Rep.  675.  In  Highflll  v.  Railroad 
Co.,  93  Mo.  .App.  219.  It  Is  said  that  where 
a  patient  goes  on  the  stand  and  testifies  as 
to  what  his  physician  found  and  said,  ha 
thereby  waives  the  privilege  under  tha 
statute.  It  may  be  safely  said  that  the  Mis- 
souri appellate  court  is  now  the  only  court 
asserting  the  doctrine  announced  by  It." — 
Prom  opinion  in  May  v.  Northern  P.  R.  Co. 
[Mont.]    81   P.   333. 

391.  Code  Civ.  Proc.  §  834,  as  amended  by 
§  836.  Where  plaintiff  in  an  action  for  in- 
juries caused  a  commission  to  issue  to  take 
the  testimony  of  her  physician  and  plain- 
tiff did  not  use  the  deposition  on  the  trial 
held  error  to  allow  defendant  to  use  it  over 
plaintiff's  objection.  Clifford  v.  Denver  & 
R.  G.  R,  Co.,  97  N.  Y.  S;  707. 

40.  See  4  C.  L.  1956. 

41.  Pacts  obtained  by  one  spouse  In  con- 
fidence from  the  other  cannot  be  testified  to 
in  a  court  of  law.  Supreme  Lodge  Mystic 
Workers  of  the  World  v.  Jones,  113  111.  App. 
241.  Communications  made  by  husband  to 
wife,  or  vice  versa,  are,  unless  consent  is 
shown,  absolutely  incompetent  when  offered 
to  be  shown'~~by  testimony  of  one  of  the 
spouses.  Humphrey  v.  Pope  [Cal.  App.]  82 
P.  223.  When  a  divorced  wife  sues  her  for- 
mer husband  to  recover  possession  of  a  note, 
neither  party  is  competent  to  testify  as  to 
whether  the  wife  gave  the  husband  the  note 
in  consideration  of  services  performed  by 
him  for  her.  Johnson  v.  Johnson's  Com- 
mittee [Ky.]  90  S.  W.  984,  following  Buckel 
V.  Smith's  Adm'r,  26  Ky.  L.  R.  494,  82  S.  W. 
235.  See  4  C.  L.  1956,  n.  20.  On  the  pros- 
ecution of  a  husband  for  murder  of  hia 
father-in-law  a  letter  written  by  the  dece- 
dent to  the  defendant's  wife,  and  by  .her 
shown  to  her  husband,  is  a  confidential  com- 
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the  privilege  extends  only  to  marital  communications  which  it  would  be  contrary  to 
public  policy  to  permit  to  be  disclosed.*^  A  divorced  spouse  cannot  testify  to  com- 
munications made  while  the  marriage  relation  existed.*^  Neither  the  husband  nor 
wife  is  precluded  from  testifying  in  a  suit  between  strangers  to  facts  coming  to 
knowledge  by  means  equally  accessible  to  any  person  not  standing  in  the  relation  of 
hiTsband  and  wife.**  The  rule  as  to  confidential  communications  does  not  render  in- 
admissible, ia  a  suit  by  the  wife  for  the  alienation  of  the  husband's  affection,  testi- 
mony by  her  as  to  physical  and  verbal  acts  of  the  husband  tending*  to  show  his  af- 
fection for  her  and  the  subsequent  loss  or  withdrawal  thereof.*'  Voluntary  confes- 
sions are  not  within  the  rule  of  privileged  communications.*"  A  letter  written  by  a 
wife  to  her  husband,  which  is  produced  and  offered  in  evidence  by  the  officers  of  the 
state  in  a  prosecution  of  a  third  person  has  lost  its  character  as  a  privileged  com- 
munication.*'' A  letter  from  an  accused  person  to  his  wife,  intercepted  and  never 
delivered  to  the  wife,  has  been  held  competent  evidence  against  the  husband**  but 
there  are  contrary  holdings.*" 

Testimony  for  or  against  each  other.^° — At  common  law,  neither  spouse  was  per- 
mitted to  testify  for  or  against  the  other,  and  this  is  still  the  rule  in  some  states  by 


munication.     Cole    v.    State    [Tex.    Cr.    App.] 
13  Tex.  Ct.  Rep.  730,  88  S.  W.  341. 

4S.  So  held  where  Code  §  4607  makes  priv- 
ileged "any  communication"  between  hus- 
band and  wife.  Sexton  v.  Sexton  [Iowa] 
105  N.  W.  314.  In  personal  Injury  action  by 
husband,  wife  may  testify  to  the  nature  of 
his  Injury  and  its  effect  on  him,  no  confiden- 
tial communication  being  thereby  disclosed 
nor  marital  confldenoe  violated.  Macon  R. 
&  Laght  Co.  V.  Mason,  123  Ga.  773,  51  S.  B. 
669.  An  exclamation  by  a  husband  in  the 
presence  of  his  wife  and  mother-in-laW, 
made  immediately  upon  firing-  a  shot  which 
killed  his  father-in-law,  is  not  a  confiden- 
tial communication  as  to  which  the  wife  Is 
forbidden  to  testify  on  his  prosecution  for 
murder.  Cole  v.  State  [Tex.  Cr.  App.]  13 
Tex.  Ct  Rep.  730,  88  S.  W.  341.  In  action 
by  husband  for  injuries  to  wife,  he  could 
prove  by  the  wife  that  he  employed  a  nurse 
for  the  children.  Louisville  &  N.  R.  Co.  V. 
Qulnn    [Ala.]    39  So.    616. 

43.  A  divorced  woman  is  not  competent 
to  testify  as  to  an  agreement  involving  prop- 
erty rights  of  herself  and  husband  entered 
Into  while  the  marriage  relation  existed. 
Pub.  Laws  p.  45,  c.  1110,  enacted  1903,  per- 
mitting the  husband  and  wife  of  either  party 
In  a  civil  ease  between  them,  involving  their 
pronerty  rights  to  testify,  apply  only  to  suits 
involving  property  rights  accruing  after  Its 
passage.  Hartley  v.  Hartley  [R.  I.]  61  A. 
144. 

44.  Husband  could  testify  to  wife's  gen- 
eral health.  Supreme  Lodge  Mystic  Work- 
ers of  the  World  v.  Jones,  113  111.  App.  241. 

45.  Sexton  v.  Sexton  [Iowa].  105  N.  W. 
314. 

4«.  Confession  of  wife,  charged  Jointly 
with  husband,  competent  against  him  also. 
State  V.   Mann,  39   Wash.   144,  81  P.  561. 

47.  State  V.  Nelson,  39  Wash.  221,  81  P. 
721. 

48.  Hammons  v.  State,  73  Ark.  495,  84  S. 
W.   718. 

49.  IVOTB.  "The  admissibility  of  let- 
ters passing  between  husband  an*  Trife,  and 


offered  by  a  third  person  has  frequently 
been  before  the  courts,  and  the  decisions 
are  conflicting.  Even  those  holding  to  the 
same  view  of  the  question  sometimes  present 
different  reasons  for  the  ruling.  The  fol- 
lowing decisions  are  against  the  competency 
of  the  evidence,  holding  it  privileged:  Mer- 
cer V.  State,  40  Pla,  216,  24  So.  154,  74  Am. 
St.  Rep.  135;  Wilkerson  v.  State,  91  Ga.  729, 
17  S.  B.  990,  44  Am.  St.  Rep.  63:  Scott  v. 
Commonwealth.  94  Ky.  511,  23  S.  W.  219,  42 
Am.  St.  Rep.  371;  Seldon  v.  State,  74  Wis. 
271,  42  N.  W.  218,  17  Am.  St.  Rep.  144;  Bow- 
man V.  Patrick,  32  P.  368;  Liggett  v.  Glenn 
[C.  C.  A.]  51  P.  381.  The  last  case  was  not 
between  husband  and  wife,  but  attorney  and 
client,  but  the  reasoning  of  it  applies  to 
the  privilege  between  husband  and  wife  as 
fully  as  between  attorney  and  client.  The 
following-  authorities  declare  the  letter  ad- 
missible, and  not  privileged  in  hands  of  the 
third  person:  State  v.  BufBngton,  20  Kan. 
599,  27  Am.  Rep.  193;  State  v.  Hoyt,  47  Conn. 
518,  36  Am.  Rep.  89;  State  v.  Ulrfch,  110 
Mo.  350,  19  S.  W.  656;  People  v.  Hayes,  140 
N.  Y.  484,  35  N.  E.  951,  23  L.  R.  A.  830,  37 
Am.  St.  Rep.  372;  State  v.  Mathers,  64  Vt. 
101,  23  A.  590,  33  Am.  St.  Rep.  921,  15  L.  R. 
A.  268;  Lloyd  v.  Pennle,  50  P.  4;  Ohio  easel 
(not  accessible  in  the  library)  cited  in  note 
at  page  97  of  23  Am.  &  Bng.  Ency.  Law  [2d 
Ed.].  In  Mahern  v.  Llnck,  70  Mo.  App.  380,  the 
court  of  appeals  evidently  overlooked  the 
fact  that  the  supreme  court  in  State  v.  Ul- 
rich,  110  Mo.  350,  19  S.  W.  656,  had  cited 
approvingly  the  BufBngton  and  Hoyt  Cases, 
and  held  that  generally  such  letters  were 
not  admissible,  but  said  they  would  be  when 
accompanied  with  evidence  that  they  had 
not  been  procured  by  the  connivance  of  the 
wife,  which  doctrine  would  admit  the  letter 
here  in  question.  The  writers  on  evidence 
hold  that  the  letter  as  presented  in  this  case 
is  admissible.  Wharton  on  Criminal  Evi- 
dence, §  398;  Underbill  on  Criminal  Evidence, 
§  187;  23  Am,  &  Eng.  Ency.  Law  [2d  Ed.]  p.  97; 
notes  to  1  Greenleaf  on  Evidence,  5  254; 
note  to  Commonwealth  v.   Sapp,   90  Ky.   566, 
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virtue  of  statute,"  though  the  scope  of  the  rule  has  been  very  generally  limited,  and  it 
now  rests  upon  a  different  reason.^^  One  who  is  interested  in  the  event  of  the  action 
is  not  incompetent  merely  because  his  wife  is  a  party.°^  Under  a  statute  allowing  a 
party  to  call  the  adverse  party  for  cross-examination,  where  a  husband  and  wife  are 
co-defendants,  the  wife  may  be  examined  by  plaintiff  but  her  testimony  is  competent 
only  against  herself."*  The  wife  of  a  party  who  appears  in  an  action  merely  as  a 
next  friend  is  competent  to  testify  therein,  regardless  of  whether  such  next  friend  is 
liable  for  the  costs  of  the  action.^^  In  many  states,  a  wife  is  a  competent  witness 
for  the  husband  as  to  a  business  transaction  wherein  she  acted  as  his  agent,^"  but 
agency  as  to  the  particular  matter  in  issue  must  be  shown.''''  In  Louisiana,  in  those 
personal  actions  of  the  wife  which  are  under  the  control  of  and  are  brought  by  the 
husband,  both  husband  and  wife  are  competent  witnesses  f^  but  in  actions  for  dam- 
ages resulting  from  personal  injuries  to  the  wife,  the  testimony  of  the  husband  should 
be  excluded.^'  In  Kentucky,  in  an  action  against  a  married  woman  which  might 
have  been  brought  against  her  had  she  been  unmarried,  either  the  husband  or  wife 
may  testify,  but  both  cannot  do  so.^"  In  Few  Jersey,  a  petitioner  for  divorce  is  a 
competent  witness  in  his  or  her  own  behalf^  except  as  to  certain  facts,"^  and  a  hus- 
band who  brings,  an  action  for  criminal  conversation  is  a  competent  witness  as  to  the 


29  Am.  St.  Kep.  415,  9  L.  R.  A.  351.  Bufflng- 
ton  V.  State,  20  Kan.  599,  27  Am.  Kep.  193, 
is  the  leading-  case  on  the  subject.  The  doc- 
trine there  is  that  the  statute,  which  Is  suh- 
stantially  similar  to  section  2916,  Sand.  & 
H.  Dig-.,  limits  the  privilege  to  the  husband  or 
■wife  testifying  for  or  against  the  other,  but 
does  not  provide  that  other  parties  obtain- 
ing the  communications  shall  not  produce 
them;  and  that  the  privilege  attached  to 
letters  extends  only  to  them  -while  in  the 
possession  or  control  of  the  husband  or  -wife 
or  their  agents  or  representatives.  "The 
authorities  are  practically  agreed  that,  -when 
a  conversation  bet-n'een  husband  and  -wife 
is  overheard,  it  may  be  testified  to  by  the 
third  ---rty.  1  Greenleat  on  Evidence,  §  254; 
Com.  i.  Griffen,  110  Mass.  ISl;  Fay  v.  Guy- 
non,  131  Mass.  31;  Allison  v.  Barro-ws,  3  Cold. 
[Tenn.]  414,  91  Am.  Dec.  291;  State  v.  Center, 
85  Vt.  378;  Griffen  v.  Smith.  45  Ind.  366.  It 
is  also  held  that  a  conversation  Is  not  priv- 
ileged -when  made  in  presence  of  third  per- 
sons. Reynolds  v.  State,  147  Ind.  3,  46  N.  B. 
31;  Mainard  v.  Beider,  2  Tnd,  App.  115,  28  N. 
E.  196;  Robb's  Appeal,  98  Pa.  501.  As  the 
tendency  of  the  rule  is  to  prevent  a  full  dis- 
closure of  the  triith,  it  must  be  strictly  con- 
strued. Satterlee  v.  Bliss.  36  Cal.  508;  Fos- 
ter V.  Hill,  12  Pick.  [Mass.]  98,  22  Am.  Dec. 
400;  Go-wer  v.  Emery,  18  Me.  82." — From 
Hammons  v.  State  [Ark.]  84  S.  W.  718. 

50.  See  4   C.   li   1956. 

51.  In  a  suit  to  set  aside  an  assigrnment 
of  rights  under  an  accident  insurance  pol- 
icy, brought  against  the  -wife  and  husband, 
assignee  and  assignor,  the  husband  is  in- 
competent to  testify  to  facts  sho-\ving  lia- 
bility of  the  Insurance  company,  this  tes- 
timony being  adverse  to  the  -wife.  Weck- 
erlv  v.  Taylor  [Neb.]   105  N.  W.   264. 

52.  S«e    4   C.    L.    1956,   notes    27,    28,    29,    30. 

53.  Where  nieces  of  a  deceased  claimed 
property  as  heirs  in  the  absence  of  a  -will, 
the  proponents  of  an  alleged  -will  had  the 
burden  of  proving  its  existence.  The  hus- 
bands   of    the    nieces    had,    therefore,    prima 


facie  a  marital  interest  in  the  lands  in  dis- 
pute and  -were  competent  -witnesses  in  the 
-will  contest.  Roberts  v.  Bartlett,  190  Mo. 
680,   89  S.  W.   858. 

54.  Rev.  St.  1899,  §§  4654,  4656.  Strode 
V.   Frommeyer   [Mo.   App.]    91    S.   W.    167. 

B5.  Illinois,  etc.,  R.  Co.  v.  Becker,  119  111. 
App.  221. 

56.  Lumbard  v.  Holdiman,  115  111.  App. 
458.  Where  an  evidentiary  fact  Is  material 
as  regards  a  party  to  an  action,  and  the 
-wife  of  such  party  acted  as  his  agent  in  re- 
gard to  the  matter,  her  acts  -within  the 
scope  of  her  agency  may  be  testified  to  by 
her.  Sch-wantes  v.  State  [Wis.]  106  N.  W. 
237.  It  is  inconsistent  to  exclude  the  testi- 
mony of  the  -wife  on  the  ground  that  she  is 
not  sho-wn  to  have  acted  as  the  agent  of  her 
husband  and  at  the  same  time  to  condemn 
the  husband  upon  the  ground  of  his'  ratifi- 
cation of  a  contract  held  to  have  been  made 
by  the  -wife  in  his  behalf.  Shepherd  v.  Scho- 
maker   [La.]    39  So.   554. 

57.  Where  it  appeared  that  the  -wife  of 
defendant  was  his  agent  In  various  trans- 
actions but  not  in  the  one  in  issue,  she  v/as 
an  incompetent  -witness  as  to  such  trans- 
action. Vette  V.  Sacher,  114  Mo.  App.  363, 
89  S.  W.  360.  In  an  action  for  damages  for 
the  killing  of  the  horses  of  plaintiff,  a  mar- 
ried woman,  by  defendant,  her  husband,  who 
testified  that  he  was  his  wife's  general  agent 
for  the  transaction  of  all  her  business,  was 
incompetent,  under  Kirby's  Dig.  §  3095.  St. 
Louis,  etc.,  R  Co.  v.  Courtney  [Ark.]  92  S. 
W.  251. 

58.  59.  Martin  v.  Derenbecker  [La.]  40 
So.    849. 

eo.  Proper  to  refuse  to  allow  husband  to 
testify,  in  action  on  note  against  the  wife, 
where  wife  had  already  testified.  Code  Civ. 
Proc.  §  606.  Ditto  v.  Slaughter  [Ky.]  92  S. 
W.  2. 

61.  Wood  V.  Wood    [N.   J.   Bq.]    62   A.    429. 

62.  See  4  C!  L.  1957,  n  40, 
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fact  of  marriage."'     In  Georgia,  one  spouse  cannot  testify  to  the  fact  of  adultery 
by  the  other  in  any  proceeding  instituted  in  consequence  of  such  act.^* 

In  criminal  prosecutions'"^  against  one  spouse  the  other  is  not  usually  a  com- 
petent witness^"  though  there  are  some  statutory  exceptions  to  this  rule/''  as  where 
the  cifense  by  one  is  against  the  person  of  the  other,"'  and  in  some  states  the  com- 
mon-law disqualification  has  been  entirely  removed.""  Where  the  wife  is  by  law  in- 
competent against  the  husband,  the  fact  that  she  sustained  a  personal  injury  by  the 
same  criminal  act  of  the  husband  which  caused  the  death  of  another,  for  which  he  is 
being  prosecuted,'"  or  tlie  fact  that  the  wife  is  the  only  witness  to  the  crime,'^  does 
not  render  her  competent.  The  wife  being  incompetent  against  her  husband  her 
declarations  to  a  third  party'^  or  to  him'^  are  also  incompetent  against  him.  One 
not  the  legal  wife  of  a  defendant  is  competent,  even  though  the  relation  of  husband 
and  wife  was  assumed.'*  Where  the  relation  of  husband  and  wife  has  been  assumed, 
a  second  wife  is  not  a  competent  witness  to  prove  the  fact  of  the  first  marriage,'* 
since  she  cannot  testify  at  all  until  the  illegality  of  the  second  marriage  has  been 


63.  Rev.  p.  Ia,  1900,  p.  363,  §  5,  recognizes 
and  affirms  such  competency.  Hill  v.  Pome- 
lear   [N.  J.  Err.  &  App.]   63  A.   269. 

04.  Under  Civ.  Code  1895,  §  5272,  which 
renders  one  spouse  incompetent  in  an  action 
or  proceeding  instituted  agrainst  the  other 
In  consequence  of  adultery,  where  a  husband 
sought  a  divorce  on  tlie  ground  o(  desertion, 
he  could  not,  in  a  proceeding  by  the  wite 
for  alimony,  testify  to  her  act  of  adultery. 
Bishop  V.  Bishop  [Ga.]  52  S.  B.  743.  The  mere 
fact  that  sucli  evidence  is  not  objected  to 
does  not  render  It  competent.     Id. 

85.     See  4  C.  L.   1957. 

66.  .  "Wife  of  defendant  in  a  criminal  pros- 
ecution is  not  a  competent  witness  against 
him.  Hoch  v.  People,  219  111.  265,  76  N.  B. 
356;  State  v.  Woodrow  ["W.  Va.]  52  S.  B.  545. 
Wife  is  not  a  competent  witness  for  hus- 
band on  issue  of  his  sanity.  Commonwealth 
V.  Woelfel  [Ky.]  88  S.  W.  1061.  Wife  in- 
competent witness  in  prosecution  of  her 
husband  for  homicide.  State  v.  Wilson 
[Del.]    62  A.  227. 

67.  By  acts  1903,  p.  32,  the  wife  is  a  com- 
petent "Witness  against  the  husband  In  a 
prosecution  for  abandoning  his  family. 
Wester  v.  State   [Ala.]    38  So.  1010. 

«S.     See   4    C.   L.    1958,   n.    43. 

69.  A  wife  is  a  competent  witness  against 
her  husband  in  a  prosecution  for  bigamy 
under  a  statute  providing  that  in  all  crim- 
inal proceedings  the  husband  or  wife  of  the 
accused  is  a  competent  witness  and  may 
testify  to  the  fact  of  her  marriage.  Kich- 
ardson  v.  State   [Md.]    63  A.   317. 

70.  In  a  prosecution  against  a  husband 
for  the  murder  of  his  infant  child,  though 
the  pistol  ball  which  killed  the  child  in  its 
mother's  arms  wounded  the  mother,  the  lat- 
ter is  incompetent.  State  v.  Woodrow  [W. 
Va.]    52   S.   B.    545. 

JVotei  "There  is  a  strong  dissenting  opin- 
ion in  the  case  of  State  v.  Woodrow  [W.  Va.] 
t,2  S.  B.  545.  It  is  a  well  recognized  rule  In 
criminal  actions  that  the  wife  shall  not  be 
compelled  to  testify  against  her  husband. 
An  exception  exists  where  the  offense  is 
alleged  to  have  been  committed  by  him  upon 
her.  It  is  difficult  to  determine  exactly 
what  offenses  are  included  in  this  exception. 
Where    the   act   is    one   of  personal   violence 


to  the  wife,  she  Is  a  competent  witness. 
Whipp  V.  State,  34  Ohio  St.  87,  32  Am.  Rep. 
359.  It  has  been  held  that  the  wife  is  com- 
petent where  the  husband  is  indicted  for 
bigamy.  State  v.  Sloan,  55  lovi^a,  217.  Also 
for  adultery.  Lord  v.  State,  17  Neb.  526. 
Contra,  People  v.  Quanstrora,  93  Mich.  254; 
Compton  V.  State,  13  Tex.  App.  271.  In 
Bassett  v.  United  States,  137  U.  S.  498,  34 
Law.  Ed.  762,  it  was  held  that  the  wife  was 
not  a  competent  "witness  against  her  l"ius- 
band  on  trial  for  polygamy.  The  weight  of 
authority  seems  to  be  that  the  offense  in  the 
main  case  was  not  upon  the  wife,  within  the 
meaning  of  the  exception,  and  that  the  case 
was  rightly  decided." — 4  Mich.  L.   R.    486. 

71.  State  V.  Woodrow  [W.  Va.]  52  S.  B. 
545. 

7a  Though  made  In  his  presence.  State 
V.  Richardson  [Mo.]  92  S.  W.  649.  What 
husband  heard  wife  say  incompetent  against 
him.  GrabowskI  v.  State  [Wis.]  105  N.  W. 
S05. 

73.  Grabowski  v.  State  [Wis.]  105  N.  W. 
805.  Court  properly  refused  to  accept 
waiver  of  incompetency,  offered  by  accused, 
near  close   of  testimony   for   defense.     Id. 

74.  Where  "W"oman  living  with  defendant 
was  not  his  wife,  he  having  another  wife 
living,  she  was  a  competent  witness  against 
him,  regardless  of  their  confidential  '  rela- 
tions and  her  belief  that  she  was  in  fact  his 
wife.  Young  v.  State  [Tex.  Cr.  App.]  92  S. 
W.  841.  Bigamous  v/ife  is  competent.  Hoch 
V.  People,  219  111.  265,  76  N.  B.  356.  Testi- 
mony of  mistress,  "who  was  the  "wife  of  an- 
other man,  held  competent.  State  v.  Han- 
cock [Nev.]  82  P.  95.  Where  a  witness  "was 
claimed  to  be  Incompetent  because  she  had 
married  defendant  two  days  before,  but  It 
appeared  that  she  had  b^en  married  before 
but  her  husband  had  left  her  2  years  before 
the  second  marriage  and  she  did  not  know 
his  whereabouts,  she  was  held  competent, 
her  marriage  to  defendant  being  void,  Lara 
v.  State  [Tex.  Cr.  App.]  14  Tex.  Ct.  Rep.  5, 
89  S.  W.  8'40.  Where  a  %vitness  offered  is  al- 
leged to  be  the  wife  of  the  accused  and  it  Is 
proven  that  the  accused  was  previously  mar- 
ried and  that  his  wife  by  such  prior  mar- 
riage is  still  alive  and  undivorced,  all  pre- 
sumptions   in    favor    of    the    validity    of    the 
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shown  by  proof  of  the  fact  and  validity  'of  the  first.''*  A  woman  who  has  been  di- 
vorced from  her  husband  is  a  competent  witness  against  him,  except  as  to  a  communi- 
cation made  by  one  to  the  other  during,  marriage.''  In  a  prosecution  for  living  in 
adultery,  the  husband  of  defendant's  paramour  is  a  competent  witness,  where  the 
paramour  is  not  on  trial  nor  charged  with  crime.'* 

(§4)  D.  MisceUanecms  relations.'"' — Statutes  prohibiting  disclosure  of  con- 
fessions to  a  clergyman  do  not  render  a  clergyman  incompetent  as  to  information  not 
gained  through  a  confession.'" 

§  5.  Credibility,  impeachment  and  corroboration  of  witnesses.  A.  Credibility 
in  general.^^—r!T]ie  credibility  of  witnesses''  and  whether  they  have  been  successfully 
impeached"  are  questions  exclusively  for  the  jury.  The  jury  may  disregard  the  tes- 
timony of  a  witness  who  has  willfully'*  sworn  falsely*°  to  a  material  fact'"  except  in 


marriagre  between  the  accuse'd  and  the  per- 
son offered  are  overcome,  and  such  person 
is  competent.  Hooh  v.  People,  219  111.  265, 
76  N.  B.   356. 

75,  76.  Hoch  V.  People,  219  111.  265,  76  N. 
E.    356. 

77,  78.  State  v.  Nelson,  39  "Wash.  221,  81 
P.  721. 

70.     See  4  C.  L.  1956. 

SO.  Rev.  St.  1893,  §  4074,  prohibiting-  dis- 
closure of  confessions  to  a  clergyman  with- 
out the  consent  of  the  person  confessing, 
held  not  to  apply  to  testimony  of  priest  in 
arson  case  that  he  had  read  a  letter  to  de- 
fendant, written  to  him  concerning  the  fire, 
that  she  was  much  excited,  and  wrote  a 
statement  at  his  dictation.  Colbert  v.  State, 
125  V^is.  423,  104  N.  W.  61. 

81.     See  4  C.  L.  1958. 

Sa.  Chicago  Union  Traction  Co.  v.  O'Brien, 
219  111.  303,  76  N.  B.  341;  Texas  &  P.  R.  Co. 
V.  Skates  [Tex.  Civ.  App.]  87  S.  W.  1166. 
Improper  to  ask  one  "witness  if  another  is 
not  mistaken  In  his  testimony.  Braham  v. 
State  [Ala.]  38  So.  919.  Instruction  erron- 
eous because  withdrawing  from  jury  con- 
sideration of  credibility  of  witnesses. 
Thomas  v.  Law,  25  Pa.  &  >r.  Ct.  19.  In- 
struction In  eminent  domain  proceedings 
held  not  to  violate  this  rr'<!  that  credibility 
la  for  jury.  Indianapolis  ISTorthern  Traction 
Co.  V.  Dunn  [Ind.  App.]  76  N.  B.  269.  Cred- 
ibility of  witnesses  is  for  Jury,  taking  into 
consideration  evidence  directed  thereto  and 
also  appearance  of  witness  on  the  stand. 
Peterman  v.  Henderson  [Ala.]  40  So.  756. 
■Whether  a  witness  has  any  interest  in  the 
outcome  of  a  case,  and  whether  such  inter- 
est, if  any  there  is,  is  such  as  to  affect  his 
testimony,  is  for  the  jury.  Miller  v.  Ter- 
ritory [Okl.]  85  P.  239.  The  evidence  of  a 
prosecutrix  in  a  bastardy  proceeding  need 
not  be  corroborated,  but  its  weight  is  for 
the  jury.  Bvans  v.  State  [Ind.]  75  N.  E. 
651.  The  law  indulges  no  presumption  that 
■an  unimpeached  witness  testified  truly.  An 
Instruction  to  such  effect  invades  tlie  prov- 
ince of  the  jury.  Chicago  Union  Traction 
Co.  V.  O'Brien,  219  111.  303,  76  IST.  E.  341.  It 
is  erroneous  to  instruct  that  when  witnesses 
are  otherwise  equally  credible  and  their 
testimony  otherwise  entitled  to  equal  weight 
greater  weight  and  credit  should  be  given 
-to  those  whose  means  of  information  are 
-superior.  Muncie,  etc.,  R.  Co.  v.  Ladd  [Ind. 
■App.]    76   N.    B.    790.     It    is    erroneous    to   In- 


struct that  a  witness  who  Is  Interested  in 
the  result  of  a  suit  will  not  be  as  honest, 
candid,  and  fair  in  his  testimony  as  one  -who 
is   not   interested.     Id. 

83.  Whether  a  witness  has  been  Im- 
peached is  a  question  of  fact,  not  of  law. 
Chicago  Union  Traction  Co.  v.  O'Brien,  219 
111.  303,  76  N.  B.  341.  Effect  of  proof  of 
contradictory  statements  on  "witness'  cred- 
ibility is  for  jury.  Jones  v.  State  [Ala.]  40 
So.  947.  An  instruction  as  to  the  weight  to 
be  given  the  testimony  of  witnesses  who 
have  been  impeached  may  specifically  refer 
to  such  witness  where  only  one  is  sought 
to  be  impeached.  Stevens  v.  People,  215  111. 
593,   74  N.   B.   786. 

84.  Jury  must  believe  witness  has  "know- 
ingly and  willfully"  sworn  falsely.  Hughes 
v.  Perriman,  119  111.  App.  169.  Where  writ- 
ten statement  after  an  accident  did  not  in- 
clude an  incident  testified  to  by  the  writer 
on  the  trial,  and  he  was  otherwise  discred- 
ited, the  jury  were  warranted  in  believing 
him  guilty  of  willful  false  swearing  and  in 
disregarding  all  his  testimony.  Anderson 
V.  Cumberland  Tel.  &  Tel.  Co.,  86  Miss.  341 
38  So.   786. 

85.  It  is  not  error  where  an  Instruction  la 
asked  telling  the  jury  that  they  are  the  sola 
judges  of  the  credibility  of  witnesses  and 
may  believe  them  or  not,  to  modify  the  in- 
struction so  as  to  tell  them  that  they  can- 
not arbitrarily  disregard  the  testimony  of  a 
witness  unless  they  believe  It  untrue.  State 
V.  Legg  [W.  Va.]  53  S.  E.  545.  The  doctrine 
falsus  in  uno  falsus  in  omnibus  does  not 
apply  to  the  testimony  of  a  witness  who 
has  knowingly  belittled  or  exaggerated  a 
material  fact  about  which  he  testified.  Chi- 
cago, etc.,  B.  Co.  V.  Kline  [111.]   77  N.  E.   229. 

86.  False  testimony  must  relate  to  a  ma- 
terial matter.  Hughes  v.  Perriman,  119  111. 
App.  169;  Bennett  v.  Susser  [Mass.]  77  N.  E: 
884.  Instruction  held  erroneous.  Johnson 
V.  Farrell,  215  111.  542,  74  N.  B.  760.  Instruc- 
tion erroneous  because  not  requiring  jury  to 
find  willfully  false  swearing  as  to  a  mater- 
ial matter  before  permitting  them  to  dis- 
regard the  entire  testimony  of  a  witness 
Geringer  v.  Novak,  117  111.  Api).  160.  In- 
struction erroneous  because  not  permitting 
jury  to  believe  a  portion  of  witness'  testi- 
mony, and  not  telling  them  that  witness' 
false  testimony  must  relate  to  some  ma- 
terial matter.  Bickerman  v.  Tarter,  115  m 
App.  278.     On  a  trial  for  murder  an'instruc- 
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so  far  as  such  witness  has  been  corroborated  by  other  credible  evidence"  or  by  facts 
and  circumstances  proven  upon  the  trial,**  and  an  instruction  to  this  effect  should  be 
given  on  request  vrhere  a  witness  has  been  wholly  discredited*'  or  has  been  contradict- 
ed as  to  a  material  point.*'  The  giving  or  refusal  of  instructions  on  the  credibility 
of  witnesses  is,  however,  largely  discretionary  with  the  trial  court. "^ 

Impeaching  and  discrediting  in  generaU^ — The  extent  to  which  cross-examina- 
tion of  a  witness  may  be  carried  for  the  purpose  of  testing  his  credibility  is  a  matter 
larijely  discretionary  with  the  trial  court."'  Cross-examination  of  a  party  for  the 
purpose  of  discrediting  his  evidence  is  governed  by  the  same  rules  as  that  of  any 
other  witness,"*  though  greater  latitude  is  usually  permitted  in  such  case.""  The  im- 
peachment of  one  witness  does  not  operate  to  impeach  other  witnesses  for  the  same 
party.°°     The  more  usual  methods  of  impeaching  or  discrediting  a  witness  are  mora 


tion:  "If  you  believe  that  a  witness  has 
•willfully  testified  falsely  as  to  any  fact, 
you  are  authorized  but  are  not  bound  to 
disbelieve  the  entire  testimony  of  the  wit- 
ness," held  not  erroneous  because  omitting 
the  word  material.  People  v.  Dinser,  98  N. 
Y.  S.  314.  An  instruction  should  not  direct 
the  jury  to  disregard  the  testimony  of  a  wit- 
ness if  certain  facts  are  shown  discrediting 
him,  but  should  only  authorize  them  to  dis- 
regard his  testimony  if  they  find  he  has  will- 
fully sworn  falsely  as  to  a  material  matter. 
Funderburk  v.  State  [Ala.]  39  So.  672.  If  it 
appears  that  an  accomplice  of  defendant  has 
willfully  sworn  falsely  in  regard  to  a  ma- 
terial matter,  his  testimony,  uncorroborated, 
cannot  support  a  conviction.  Jahnke  v.  State 
[Neb.]  104  N.  W.  154. 

87.  Instruction  erroneous  because  omit- 
ting proviso  as  to  corroboration.  Szymkus 
V.  Eureka  Fire  &  Marine  Ins.  Co.,  114  111. 
App.  401.  Instruction  based  on  the  hypoth- 
esis of  other  "credible  witnesses"  is  erron- 
eous. Johnson  v.  Farrell,  215  111.  542,  74  N. 
B.  750.  Corroboration  need  not  be  by  "wit- 
nesses," it  may  be  by  other  credible  "evi- 
dence." Hughes  V.  Ferriman,  119  111.  App. 
169.  An  instruction  that  "the  testimony  of 
one  credible  witness  may  be  entitled  tp  more 
weight  than  the  testimony  of  many  others 
If  you  believe  such  others  are  mistaken  in 
their  testimony  or  have  knowingly  testified 
untruthfully  and  are  not  corroborated  by 
other  credible  witnesses,  or  by  facts  or  cir- 
cumstances proven,"  is  erroneous.  Trl-Clty 
R.  Co.  v.  Gould,  217  111.  317,  75  N.  E.  493. 
Though  a  witness  has  been  impeached  and 
has  sworn  falsely  as  to  some  material  fact, 
his  testimony  as  to  other  facts  corrob- 
orated by  other  witnesses,  must  be  consid- 
ered (but  not  necessarily  believed)  by  the 
jury.  John  Hancock  Mut.  Life  Ins.  Co.  v. 
Powell,   116  111.   App.   151. 

88.  A  witness  who  has  knowingly  sworn 
falsely  to  a  material  matter  may  be  wholly 
disbelieved  except  so  far  as  corroborated  by 
other  credible  evidence  or  by  facts  and  cir- 
cumstances proved.  United  Breweries  Co.  v. 
O'Donnell  [111.]  77  N.  B.  547.  Instruction 
held  to  state  rule  properly.  Williamson  Iron 
Co  v.  McQueen  [Ala.]  40  So.  306.  Instruc- 
tion held  erroneous:  "Tou  may  disregard 
the  testimony  of  any  witness  if  you  believe 
the  witness  has  testified  falsely,  and  is  not 
corroborated  by  other  credible  witnesses  in 
the  case."  Hughes  v.  Ferriman,  119  111.  App. 
169. 


80.     Fields  v.  Missouri  Paa  R.  Co.,  113  Mo. 

App.   642,  88   a   W.  134. 

90.  Where  a  witness  makes  statements 
in  material  matters  inconsistent  with  former 
statements  the  party  against  whom  he  tes- 
tifies is  entitled  to  an  instruction  that  if  the 
jury  believe  that  the  witness  made  incon- 
sistent statements  concerning  such  matters 
they  may  disregard  his  entire  testimony 
or  give  It  such  weight  as  they  think  it  en- 
titled to.  State  V.  Trail  [W.  Va.]  53  S.  B. 
17.  Where  there  is  a  variance  between  tha 
testimony  of  the  complaining  witness  at  tha 
preliminary  hearing  and  her  testimony  at 
the  trial  of  a  bastardy  proceeding,  it  is  er- 
ror to  refuse  a  requested  instruction  on  such 
variance  as  affecting  her  credibility  as  a 
witness.  Quinn  v.  Bggleston  [Neb.]  106  N. 
W.   976. 

91.  Refusal  of  Instruction  that  want  of 
chastity  of  plaintiff  could  be  considered  by 
jury  on  her  credibility,  not  an  abuse  of  dis- 
cretion where  general  instruction  on  cred- 
ibility of  witnesses  had  been  given.  Beas- 
ley  V.  Jefferson  Bank,  114  Mo.  App.  406,  89 
S.  W.  1040.  Refusal  of  instruction  that  en- 
tire testimony  of  "witness  could  be  disre- 
garded if  the  jury  believed  he  had  ■willfully 
sworn  falsely  to  a  material  fact,  held  not 
error.     Id. 

92.  See  4  C.  ti.  1959. 

83.  As  to  cross-examination  of  witnesses 
in  general,  see  Examination  of  Witnesses,  6 
C.  L.  1371.  To  what  extent  a  witness  may 
be  cross-examined  on  collateral  issues  to 
test  his  honesty  or  credibility  rests  largely 
in  the  discretion  of  the  trial  court.  Robin- 
son v.  Old  Colony  St.  R.  Co.  [Mass.]  76  N. 
E.  190.  Discretion  not  abused  in  ruling  out 
an  offer  to  show  what  a  witness  had  said 
regarding  his  unwillingness  to  testify. 
Commonwealth  v.  Ezell,  212  Pa.  293,  61  A. 
930.  The  evidence  of  detectives  and  In- 
formers is  always  carefully  scrutinized  bV 
the  courts,  and  the  cross-examination  al- 
lowed a  person  prosecuted  by  such  witness 
is  broad,  especially  when  the  witness  claims 
to  have  induced  the  criminal  act  for  the  ex- 
pre.ss  purpose  of  prosecution.  State  v.  Bry- 
ant  [Minn.]    105  N.   W.    974. 

94.  Schwantes  v.  State  [Wis.]  106  N.  W.  237. 

95.  Where  one's  case  depends  principally 
upon  his  own  testimony,  it  is  proper  to  show 
on  cross-examination  for  the  purpose  of  im- 
peaching him  that  he  had  recovered  a  de- 
fault judgment  on  the  same  claim  which  had 
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particularly  discussed  in  succeeding  paragraphs."'  In  general,  the  testimony  of  a 
witness  may  be  discredited  by  proving  facts  contrary  to  those  testified  to  by  liim°*  or 
tending  to  show  such  testimony  improbable,"'  or  by  showing  acts^  or  statements^  of 
the  witness,  or  other  circumstances,"  inconsistent  M'ith  his  testimony.*     That  a  wit- 


been     set    aside    for     fraud    and    coUus.ion. 
Masters  v.  Seeley  [C.  C.  A.]  i38  P.  719. 

90.  Korter  v.  Gulf,  etc.,  R.  Co.  [Miss.]  40 
So.   258. 

97.  See  §  5,  subsecs.  B,  C,  and  D. 

98.  In  determining  the  credibility  of  tes- 
timony of  defendant  in  a  criminal  prosecu- 
tion the  fact,  if  it  is  a  fact,  that  he  has  been 
contradicted  by  other  and  credible  wit- 
nesses, is  to  be  considered.  Maguire  v.  Peo- 
ple, 219  111.  16,  76  N.  E.  67.  Where  witnefes 
denied  giving  a  letter  to  another  for  plain- 
tiff, the  letter  was  admissible  to  contradict 
him.  Davis  v.  First  Nat.  Bank  [Ind.  T.]  89 
S.  W.  1015.  Where  witness  told  the  court 
he  could  not  understand  English  sufficiently 
to     testify,     that     statement    could    be    con- 

-  tradicted  by  other  witnesses.  State  v.  Good- 
son  [La.]  40  So.  771.  A  testator's  son  who 
testifies  on  an  issue  of  his  father's  mental 
capacity  may  be  contradicted  by  the  testi- 
mony of  any  person  cognizant  of  the  facts 
covered  by  his  testimony  whether  a  party 
to  the  issue  or  not.  Swygart  v.  Willard 
[Ind.]   76  N.  B.   756. 

99.  Where  the  only  person  who  could  di- 
rectly 'dispute  the  testimony  of  a  witness  Is 
dead,  close  scrutiny  should  be  given  to  it 
and  the  question  of  improbability  should  be 
taken  into  consideration  in  determining  its 
credibility.  In  re  Bailey,  98  N.  T.  S.  725.  In 
murder  trial  a  witness  for  the  state  said  that 
he  saw  the  killing,  and  admitted  tliat  on  the 
preliminary  hearing  he  had  said  he  did  not 
see  it,  and  he  explained  the  inconsistency  by 
saying  he  had  been  influenced  by  defend- 
ant's uncle  and  father.  It  was  held  proper 
for  defendant  to  sliow  by  the  witness  that 
he  had  been  arrested  for  the  crime  before 
the  preliminary  hearing.  Snyder  v.  State 
[Ala.],   40    So.    978. 

1.  Evidence  of  acts  done  by  witness  while 
on  a  trip  with  an  officer  admissible  to  im- 
peach testimony  of  witness  as  to  purpose 
of  trip  and  why  officer  went  along.  Vagts  v. 
Utman,  125  Wis.  265,  104  N.  W.  88.  One  ac- 
cused of  running  a  lottery  testified  in  chief 
that  he  was  never  in  the  employ  of  a  cer- 
tain lottery  company,  and  never  authorized 
to  do  business  for  it.  It  was  proper  to  show 
on  cross-examination  tliat  lie  made  a  busi- 
ness of  buying  and  selling  lottery  tickets 
of  such  company.  State  v.  Miller,  190  Mo. 
''449,  89  S.  W.  377.  Where  a  witness  denied 
the  signing  and  execution  of  a  written  in- 
strument, -  and  that  it  was  executed  in  du- 
plicate, it  wa,s  proper  to  ask  him  if  he  had 
not  compared,  with  counsel,  before  the  jury, 
a  contract  offered  by  plaintiff  with  a  copy 
given  his  counsel  by  him.  Mellini  v.  Duly 
[Miss.]  40  So.  5.46.  Where  witness  denied 
making  certain  declarations  in  presence  of 
third  person,  the  fact  that  he  did  make  them 
could  be  proved  by  such  third  person.  Mar- 
ris  V.  State  [Ala.]  39  So.  60S.  A  witness 
who  on  tlie  stand  denies  having  made  a  cer- 
tain   statement    may   be    impeached    by    evi- 


dence that  he  did  make  such  statement. 
State  V.  Forsha,  190  Mo.  296,  88  S.  W.  746. 
Where  in  a  personal  injury  action,  a  plain- 
tiff's wife  testifies  that  she  had  no  conver- 
sation with  a  certain  person  relative  to  the 
actions  of  her  husband,  the  testimony  of 
such  person  to  the  contrary  is  competent  by 
way  of  Impeachment.  Mclnnls  v.  Boston 
El.  R.  Co.   [Mass.]   76  N.  B.  911. 

2.  See,  also,  |  5  D.  A  witness  who  testi- 
fies to,  certain  evidentiary  facts  which  have 
a  tendency  to  prove  certain ,  ultimate  facts 
may  be  impeached  by  cross-examination  as 
to  whether  he  had  made  statements  incon- 
sistent with  such  ultimate  facts  and  by 
proof  that  he  made  such  statements.  John- 
son V.  Atlantic  Coast  Line  R.  Co.  [N.  C] 
53  S.  E.  362.  Pleadings  and  testimony  In 
other  litigation  may  affect  the  credibility  of 
a  litigant  as  to  testimony  given  in  a  par- 
ticular case  but  should  not  ordinarily 
estop  him  from  testifying.  Ackerman  v. 
Larner  [La.]  40  So.  581.  Where  in  an  action 
on  a  life  policy  a  witness  testifies  that  he 
has  known  the  insured  all  his  life  and  had 
never  seen  him  intoxicated.  It  is  error  to 
refuse  to  allow  him  to  be  cross-examined 
as  to  ■w^hether  he  had  not  talked  with  the 
beneficiary  of  the  policy  about  having  a 
complaint  made  against  the  insured  for  in- 
toxication. Rossenbach  v.  Supreme  Court 
I.  O.  F.    [N.  T.]    76  N.  E.  1085. 

3.  Where  one  setting  fire  to  woods  testi- 
fied that  after  the  fire  got  beyond  his  con- 
trol he  returned  by  a  certain  way  to  avoid 
being  seen,  held  error  to  exclude  evidence 
(hat  the  route  was  so  covered  with  brush 
and  debris  as  to  be  impassable.  Sampson 
V.  Hughes,  147  Cal.  62,  81  P.  292.  A  plain- 
tiff in  an  action  for  damages  to  his  building 
because  of  the  maintenance  of  an  elevated 
railway  in  the  street  who  testifies  that  after 
the  erection  of  the  structure  his  building 
was  worth  from  $7,000  to  $10,000  maybe  im- 
peached by  evidence  that  he  employed  agents 
to  sell  it  and  named  $17,000  as  the  price. 
Cotton  V.  Boston  El.  R.  Co.  [Mass.]  77  N  E. 
698. 

4.  Statements  must  be  In  fact  Inconsist- 
ent with  testirpony  or  it  is  inadmissitile. 
[Mich.]  12  Det.  Leg.  N.  474,  104  N.  W.  694; 
Clark  V.  Dalziel  [Cal.  App.]  84  P.  429.  Im- 
peaching matter  must  be  in  fact  inconsist- 
ent with  testimony  or  it  is  inadmissiblS. 
Seibert  Bros.  &  Co.  v.  Germania  Fire  Ins. 
Co.  [Iowa]  106  N.  W.  507.  A  witness  who 
does  not  recognize  certain  buildings  in  the 
locality  in  which  he  resides  from  a  photo- 
graph of  them  cannot  be  impeached  by  the 
admission  of  such  photographs  in  evidence. 
Chicago,  etc.,  R.  Co.  v.  Kline  [111.]  77  N.  E. 
229.  It  is  not  competent  to  contradict  a 
witness  by  evidence  entirely  consistent  with 
his  testimony.  One  who  testifies  that  he 
purchased  property  on  a  certain  date  cannot 
be  contradicted  by  a  deed  of  a  later  date. 
Roessler-Hasslacher  Chemical  Co.  v  Doyle 
[C.  C.  A.]  142  P.  118.     A  statement  of  a  wit- 


6  Cur.  Law. 


WITNESSES  §  5A. 


1995 


ness  has  never  been  heard  to  make  statements  made  on  the  stand  is  not  a  discrediting 
circumstance,'  but  previous  silence  of  a  witness  concerning  facts  testified  to  may 
sometimes  be  shown.*  Intoxication  of  the  witness  at  the  time  of  the  events  to  which 
he  testifies  may  be  shown/  as  may  any  other  fact  tending  to  show  lack  of  knowledge 
or  want  of  ability  or  an  opportunity  to  learn  the  facts  testified  to.^ 

A  party  cannot  impeach  his  own  witness!'  but  if  the  party  is  surprised  by  the 
witness'  testimony^"  he  may  inquire  as  to  previous  inconsistent  statements  to  test 


ness  that  she  was  asked  at  the  first  trial  to 
point  ouj:  the  plaintiff,  and  did  so.  is  not , 
inconsistent  with  her  statement  that  she 
knew  plaintiff  by  sight.  International  &  G. 
N.  R.  Co.  V.  Boykin  [Tex.]  89  S.  W.  639.  In 
a  prosecution  for  arson,  declarations,  made 
10  days  after  the  Are,  by  a  witness  who  tes- 
tified on  the  trial  that  he  had  used  a  brush 
nnd  oil  on  the  floor,  to  the  effect  that  the 
oil  was  put  on  "for  a  purpose,"  does  not 
contradict  him  or  affect  his  credibility.  Peo- 
ple V.  Brown,  96  N.  Y.  S.  957.  Prior  state- 
ments of  a  witness  that  a  railroad  running 
through  certain  land  would  damage  it  a  cer- 
tain amount  cannot  be  received  to  discredit 
his  testimony  as  to  damages  done  to  other 
lands  by  virtue  of  a  railroad  being  run 
through  them.  Prather  v.  Chicago  South- 
ern R.   Co.    [III.]   77  N.  B.  430. 

Mere  discrepanetes  in  the  testimony  of 
a  witness  in  different  actions,  of  slight  im- 
portance, and  explained  by  the  witness  as 
mistakes  In  recollection,  do  not  justify  the 
court  in  wholly  disregarding  the  testimony 
of  the  witness.  Allen  v.  Ellis,  125  "Wis.  565, 
104   N.   W.    739. 

5.  A  witness  cannot  be  impeached  by 
testimony  of  a  person  that  he  never  heard 
him  make  the  statement  he  made  on  the 
stand,  though  he  was  present  at  the  time 
of  the  circumstance  testified  about.  Fields 
V.  Missouri  Pac.  R.  Co.,  113  Mo.  App.  642, 
88  S.  "W.  134.  A  witness  not  shown  to  have 
been  present  at  the  time  certain  conversa- 
tions with  a  deceased  person  were  had 
cannot  for  the  purpose  of  contradicting  wit- 
nesses who  Tvere  present,  testify  that  he  had 
never  heard  the  deceased  make  certain  state- 
ments. Comnher  v.  Browning,  219  111.  429, 
76   N.   E.    678. 

6.  Where  a  defendant  In  a  prosecution  for 
murder  testifies  that  on  the  night  before 
the  homicide  he  was  shot  at  under  circum- 
stances which  led  him  to  believe  that  de- 
ceased fired  the  shot  he  may  be  impeached 
on  cross-examination  by  .  asking  him  why 
he  did  not  report  the  shooting  to  the  author- 
ities. Long  v.  State  [Tex.  Cr.  App.]  13  Tex. 
Ct.  Rep.  559,  88  S.  W.  203.  Where  plaintiff's  as- 
signors claimed  that  a  partial  payment  had 
been  made  within  the  period  of  limitations, 
held  error  for  the  court  to  refuse  to  permit  de- 
fendant to  cross-examine  them  with  refer- 
pnce  to  why  they  had  uniformly  omitted  to 
previously  assert  such  partial  payment.  Lef- 
kowitz  V.  Reich,  98  N.  Y.  S.  695.  Where  in 
an  action  by  the  trustee  of  a  bankrupt  to 
recover  goods  purchased  from  an  agent  of  a 
creditor,  the  defendant  testified  that  the  agent 
told  him  that  the  goods  belonged  to  the  cred- 
itor, the  trustee  oould  show  without  laying 
foundation  therefor  that  at  a  former  trial 
the  plaintiff  in  testifying  as  to  the  same  oc- 
casion  had   not   stated   that  the   agent   made 


such  statement.  Coolldge  v.  Ayers,  77  Vt. 
448,  61  A.  40.  The  failure  of  a  witness  to 
deny  a  statement  made  in  his  presence  and 
hearing  cannot  be  shown  to  impeach  his  tes- 
timony unless  he  was  under  the  duty  to 
speak.  Thompson  v.  Mecosta  [Mich.]  12  Det. 
I-«g.  N.  474,  104  N.  W.  694.  The  fact  that  a 
highway  commissioner,  who  testified  to  a 
conversation  between  the  parties  to  a  suit 
concerning  water  rights,  wherein  defend- 
ant had  said  certain  water  flo"wed  west,  did 
not  mention  the  conversation  at  the  time  of 
an  agreement  concerning  the  water  between 
plaintiff  and  the  township  which  was  made 
in  his  presence,  did  not  discredit  his  testi- 
mony, though  the  agreement  assumed  that 
tlie  water  flowed  east.  O'Connor  v.  Hogan 
[Mich.]    12  Det.   Leg.   N.    272,   104   N.  'W.    29. 

7.  Sharpton  v.  Augusta  &  A.  R.  Co.  [S. 
C]  51  S.  E.  553.  That  witness  was  intoxi- 
cated at  time  of  event  to  which  he  testified 
may  be  shown.  Morris  v.  State  [Ala.]  39  So. 
608. 

8.  Where  it  appeared  that  the  prosecuting 
witness  in  a  prosecution  for  violation  of  the 
local  option  law  was  unfriendly  to  the  de- 
fendant and  his  recollection  as  to  the  time 
of  sale  and  other  facts  was  confused  it  is 
proper  to  sho-w  that  he  purchased  liquor 
from  other  persons  at  about  the  time  he 
purchased  from  defendant  and  drank  it  at 
the  place  he  claimed  to  have  drunk  that  pur- 
chased from  defendant.  Rutherford  v.  State 
[Tex.    Cr.    App.]    90    S.    W.    172. 

».  See  4-  C.  L.  I960.  A  party  who  volun- 
tarily calls  a  witness  so  far  vouches  for 
the  credibility  of  the  witness  that  he  will 
not  be  permitted  deliberately  to  impeach  him. 
State  v.,  Stephens  [La.]  40  So.  523.  State  can- 
not impeach  a  witness  for  the  prosecution 
by  showing  that  he  was  charged  on  affidavit 
as  being  an  accessory  before  the  fact  to  the 
crime  in  question.  State  v.  Gallo  [La.]  39 
So.  1001.  A  party  who  is  not  surprised  with 
the  testimony  of  his  own  witness  cannot  im- 
peach him.  Franklin  v.  State  [Tex.  Cr.  App.] 
13  Tex.  Ct.  Rep.  641,  88  S.  W.  357.  The  state 
cannot  impeach  its  own  witnesses  unless  tliey 
have  testified  to  something  injurious  to  the 
state.  Reyes  v.  State  [Tex.  Cr.  App.]  88  S. 
W.  245.  Where  a  party  took  the  deposition 
of  a  person  but  failed  to  introduce  it  or 
the  person  making  it,  the  party's  testimony 
could  not  be  objectionable  as  contradicting 
the  party's  own  witness.  King  v.  Phoenix 
Ins.    Co.    [Mo.]    92    S.    W.    S92. 

10.  Where  witness  told  prosecuting  at- 
torney that  he  was  mi.staken  as  to  fact.'J 
stated  by  him  before  the  grand  jury,  his 
testimony  on  the  trial,  different  from  his 
statements  before  the  grand  jury  could  not 
be  discredited  by  the  state  by  proof  of  his 
prior  statements.  Ware  v.  State  [Tex.  Cr. 
App.]    92    S.    W.    1093.     Evidence    given    by    a 
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the  witness'  recollection  and  cause  him  to  review  what  he  has  said^^  and  may  call  other 
witnesses  to  prove  that  the  facts  are  otherwise  than  as  stated  by  the  witness.'*  But 
if  the  sole  purpose  of  such  inquiry  and  other  testimony  is  to  discredit  the  witness, 
it  is  inadmissible  unless  the  party  has  been  entrapped  by  a  hostile  witness^'  and  even 
then,  to  justify  impeachment  of  the  witness,  it  must  appear  that  he  has  testified 
against  the  party  calling  him  and  in  favor  of  the  adverse  party  in  some  material 
matter.'*  A  mere  failure  of  a  witness  to  testify  as  expected  is  not  ground  for  im- 
peachment by  the  party  calling  him."*  Testimony  of  the  adverse  party,  called  as 
a  witness,  is  not  conclusive  on  the  party  calling  him."  One  who  has  impeached 
a  witness  testifying  for  the  other  side  cannot  introduce  original  testimony  through 
him  by  calling  him  and  refusing  to  vouch  for  him  as  a  witness ;  he  must  put  him 
on  the  stand  as  any  other  witness  testifying  originally  on  his  behalf.'^ 

A  witness  cannot  be  contradicted  or  impeached  as  to  collateral  matters ^^  wheth- 
er such  matters  were  brought  out  on  the  direct  or  cross-examination."     Collateral 


witness  at  the  examining-  trial  cannot  be 
Introduced  to  impeach  him  "where  the  testi- 
mony at  the  trial  is  substantially  the  same. 
Franklin  v.  State  [Tex.  Cr.  App.]  13  Tex.  Ct. 
Rep.  641,  88  S.  W.  357.  Defendant's  motor- 
man  made  two  written  statements  concerning 
accident,  both  favoring  the  defense,  ^nd 
made  similar  statements  in  a  deposition  taken 
by  plaintiff.  Later,  he  resigned  his  position, 
and  still  later,  went  to  plaintiff's  attorney 
and  made  contrary  statements,  and  was  taken 
to  the  place  of  trial  by  plaintiff  but  not  used 
60  that  defendant  could  not  use  his  deposi- 
tion. Defendant  put  him  on  the  stand,  and 
he  testified  against  It.  It  was  held  that  a 
claim  of  surprise  was  well  founded,  and  that 
defendant  could  contradict  him  by  his  depo- 
sition and  written  statements.  Clancy  V. 
Bt.   Louis  Transit   Co.    [Mo.]    91    S.   W.    609. 

11.  State  V.  Stephens  [La.]  40  So.  52a, 
Where  a  witness  unexpectedly  gives  testi- 
mony against  the  party  calling  him,  such 
party  may  for  the  purpose  of  refreshing  the 
memory  of  the  witness  ask  him  if  he  did 
not,  on  a  particular  occasion,  make  a  con- 
trary statement.  Dallas  Consol.  Blec.  St. 
R.  Co.  V.  McAllister  [Tex.  Civ.  App.]  90  K, 
W.    933. 

12.  State  V.  Stephens  [La]  40  So.  523. 
One  who  calls  a  -witness  vouches  for  Bis 
credibility  and  cannot  impeach  him,  though 
he  may  contradict  his  statements  by  other 
witnesses.  Chicago,  etc.,  R.  Co.  v.  Roberts 
fColo.]  84  P.  68.  Though  a  party  cannot  im- 
peach his  own  witness,  he  is  not  precluded 
from  contradicting  the  witness  by  other  wit- 
nesses. In  re  Bailey,  98  N.  Y.  a  725.  A 
party  by  introducing  a  witness  la  not  con- 
cluded by  his  testimony  given  on  cross-ex- 
amination by  the  adverse  party,  when  the 
party  introducing  him  is  surprised  thereby; 
he  may  call  other  witnesses  to  prove  the 
facts  to  be  otherwise.  Civ.  Code  Prac.  § 
B96.  Southern  R.  Co.  v.  Goddard  [Ky.]  89 
S.  W.  675.  Under  Burns'  Ann.  St.  1901,  5 
615,  providing  that  a  party  calling  a  wit- 
ness may  contradict  him  by  other  evidence 
and  by  showing  that  he  made  statements 
contradictory  to  his  testimony,  a  defendant 
In  a  bastardy  proceeding  who  calls  a  wit- 
ness and  asks  him  if  he  had  not  had  inter- 
course with  the  relatrix  on  a  certain  date 
to    which    the    witness    replies    "not    that    I 


know  or'  may  testify  that  such  witness 
made  contradictory  statements  to  him. 
Walker   v.    State    [Ind.]    74    N.    E.    614. 

13,  14.     State  V.  Stephens   [La.]    40  So.  523. 

15.  Where  a  party  introduces  a  -w-itness 
■who  simply  fails  to  prove  a  fact  which  he 
wishes  to  establish,  it  Is  not  competent  to 
prove  that  the  witness  has  stated  out  of  court 
that  such  is  the  fact.  Threlkeld  v.  Bond 
[Ky.]  92  S.  W.  606.  A  party  may  not  im- 
peach his  o-wn  -witness  -where  he  gave 
no  testimony  ,that  "was  injurious  to  him 
but  simply  failed  to  recollect  a  fact.  Willis 
v.  State  [Tex.  Cr.  App.]  90  S.  W.  1100. 
Where  one  is  given  full  opportunity  in  the 
absence  of  the  jury  to  refresh  the  memory 
of  his  witness,  he  cannot  further  examine 
him  In  the  presence  of  the  jury  for  the 
purpose  of  laying  a  predicate  to  contradict 
him.  Id.  Where  one  party  for  the  purpose 
of  laying  a  foundation  for  impeachment 
asljs  a  witness  for  the  other  about  matters 
not  brought  out  by  such  party,  the  witness 
becomes  his  own  as  to  such  matters  and 
failure  to  elicit  the  desired  ans-wers  is  a 
failure  of  proof  and  other  witnesses  cannot 
be  called  to  rebut  his  statements.  Casey  v. 
State     [Tex.    Cr.    App.]     90    S.    W.     1018. 

1«.  A  party  who  calls  his  opponent  as  a 
witness  Is  not  concluded  by  his  testimony 
but  may  contradict  him.  Mississippi  Glass 
Co.  V.  Pranzen  [C.  C.  A.]  143  P.  501.  A 
party  who  calls  a  hostile  witness  or  the 
adverse  party  does  not  thereby  hold  him 
out  as  entitled  to  credit  where  by  statute 
he  is  entitled  to  Impeach  him  In  a  particu- 
lar manner.  A  contestant  of  a  will  who 
calls  one  charged  with  having  exercised  un- 
due Infl-uence  in  the  execution  of  such  ^vill 
does  not  hold  him  out  as  entitled  to  credit. 
Emerson  v.  Wark,  185  Mass.  427,  70  N.  E.  482. 

17.  Williams  v.  State  [Tex.  Cr.  App.]  13 
Tex.    Ct.    Rep.    620.    87    S.    W.    1155. 

18.  See  4  C.  L.  1961.  Punderburk  v.  State 
[Ala,]  39  So.  672;  Hinson  v.  State  [Ark.] 
88  S.  W.  947;  Dillard  v.  U.  S.  [C.  C.  A.]  141 
F.  303;  Seibert  Bros.  &  Co.  v.  Germania 
Fire  Ins.  Co.  [Iowa]  106  N.  W.  507;  Thomp- 
son V.  Mecosta  [Mich.]  12  Det.  Leg.  N.  474, 
104  N.  W.  694;  Bell  v.  State  [Miss.]  38  So. 
795;  Scott  v.  State  [Miss.]  39  So.  1012.  Not 
error  to  exclude  Impeaching  evidence  on 
unimportant.     Immaterial     matter.     Bialy    v. 
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matters,  within  the  meaning  of  this  rule  are  such  as  the  party  would  not  be  allowed 
to  prove  as  a  part  of  his  own  case.^"  The  rule  forbidding  contradiction  of  a  wit- 
ness on  collateral  matters  does  not  apply  where  the  facts  sought  to  be  shown  go  to 
the  credit  or  capacity  of  the  witness  to  testify  truly  in  the  particular  case,  as  dis- 
tinguished from  facts  discrediting  him  generally.^^ 

(§5)  B.  Character  and  conduct  of  witnesses.  1.  In  general?^ — Proof  of 
the  general  moral  character  of  a  witness  is  usualljr  held  incompetent,"'  but  is 
admitted  in  some  jurisdictions.''*    In  Florida,  the  general  character  of  a  witness 


Krause  [Mich.]  12  Det.  Le&.  N.  702,  105  N. 
"W.  149.  Matters  entirely  Irrelevant  cannot 
be  Inquired  into  on  cross-examination  even 
for  the  purposes  of  impeachment.  Sohwantes 
V.  State  [Wis.]  106  N.  W.  237.  Questions 
relating  to  merely  Imaginary  circumstances, 
without  reasonable  grounds  to  expect  favor- 
able answers,  or  to  be  able  to  impeach  the 
answers,  are  Improper.  Id.  A  witness  is 
not  to  be  discredited  because  of  a  discrepancy 
n.3  to  a  "Wholly  Immaterial  matter.  Instruction 
h'fild  Inaccurate  but  in  this  case  harmless. 
Mann  v.  State  [Ga.]  B3  &  E.  324.  Though 
witness  denies  making  immaterial  state- 
ments, he  cannot  be  contradicted  in  regard 
thereto.  Cooper  v.  State  [Tex.  Cr.  App.]  14 
Tex.  Ct.   Rep.   116,  89  S.  W.  816. 

19.  Gulf,  etc.,  R.  Co.  v.  Matthews  [Tex. 
Clv.  App.]  13  Tex.  Ct.  Rep.  949,  89  S.  "W.  983. 
Even  though  a  witness  has  testified  to  Im- 
material matter  on  his  direct  examination, 
a  predicate  for  his  Impeachment  on  such 
matter  cannot  be  laid  on  his  cross-examina- 
tion. Louisville  &  N.  R.  Co.  v.  Quinn  [Ala.] 
39  So.  766.  Where  witness  is  cross-examined 
as  to  collateral  matters  not  testified  to  in 
chief,  the  cross-examiner  is  bound  by  the 
answers  given  and  cannot  impeach  the  wit- 
ness in  regard  thereto.  Moody  v.  Peirano 
[Cal.    App.]    84    P.    783. 

ao.  Bell  v.  State  [Miss.]  38  So.  795.  Ques- 
tions on  cross-examination  are  not  relevant 
for  purposes  of  Impeachment  unless  it  would 
be  competent  to  prove  the  existence  of  the 
circumstance  suggested  by  the  question 
otherwise,  upon  a  proper  foundation  being 
laid  therefor,  w^here  one  is  required. 
Schwantes  v.  State  [Wis.]  106  N.  W.  237. 
Statements  by  vritnesses  for  the  state  con- 
stituting links  in  the  evidence  against  ac- 
cused, could  be  attacked.  State  v.  Rogers 
[La.]  38  So.  952.  A  witness  testified  that 
plaintiff  had  the  reputation  of  being  lazy 
and  on  cross-examination  gave  the  name 
of  the  person  who  had  told  him  so.  Proof 
by  such  person  that  he  had  never  made 
such  statement  to  witness  was  not  an  at- 
tempt to  Impeach  witness  on  a  collateral 
matter.  St.  Louis  S.  W.  R.  Co.  v.  Bryson 
[Tex.  Civ.  App.]  91  S.  W.  829.  On  an  is- 
sue as  to  whether  injuries  were  caused  by 
the  plaintiff's  negligence  or  defendant's  con- 
tributory negligence,  the  plaintiff's  testimony 
that  he  had  not  been  in  the  habit  of  steal- 
ing rides  on  the  cars  cannot  be  contradicted. 
Hot  Springs  St.  R.  Co.  v.  Bodeman  [Ark.] 
88  S.  W.  960.  Proof  of  a  difficulty  between 
prosecuting  witness,  in  assault,  and  a  third 
person,  denied  by  witness,  was  incompetent 
impeaching  evidence  because  irrelevant. 
Honeycutt  v.  State  [Tex.  Cr.  App.]  92  S.  W. 
.  421.  A  testator's  son  who  testifies  on  ia.n 
issue    of    his    father's    mental    capacity    and 


states  that  the  relations  between  himself 
and  father  had  always  been  friendly  is  not 
impeached  as  to  a  collateral  matter  by  evi- 
dence of  particular  Instances  of  trouble  be- 
tween himself  and  his  father.  Swygart  v. 
Willard  [Ind.]  76  N.  B.  755.  Where  it  was 
attempted  to  be  shown  that  plaintiff  anA 
her  husband,  who  was  acting  for  her,  had 
acquiesced  in  the  claim  of  a  witness  for 
defendant  to  ownership  of  stock  in  question, 
and  the  witness  testified  on  his  direct  exami- 
nation to  conversations  with  plaintiff  and 
her  husband  in  relation  to  the  stock,  and  on 
cross-examination  that  he  showed  the  paper 
on  which  his  claim  was  based  to  plaintiff's 
husband,  testimony  of  the  husband  denylngr 
that  he  was  shown  the  paper  held  not  sub- 
ject to  the  objection  of  contradicting  the 
witness  on  a  collateral  matter.  Hall  v.  Wag- 
ner,  97  W.  T.   S.  670. 

ai.  state  V.  Malmberg  [N.  D.]  106  N.  W. 
614. 

aa.     See   4  C.   I*   1961. 

23.  A  witness  cannot  be  impeached  by 
evidence  that  he  is  a  "cocaine  fiend."  Wil- 
liams V.  U.  S.  [Ind.  T.]  88  S.  W.  334.  Gen- 
eral reputation  of  defendant  as  a  violent 
and  turbulent  man  is  inadmissible  to  affect 
his  credibility.  State  v.  Richardson  [Mo.] 
92  S.  W.  649.  A  question  asked  of  a  witness 
on  cross-examination  as  to  whether  he  was 
not  the  notorious  person  who  was  tarred 
and  feathered  and  run  out  of  the  county 
held  properly  excluded.  State  v.  Mann,  39 
Wash.  144,  81  P.  561.  In  Florida  the  gener- 
al character  of  a  witness  not  shown  to  have 
been  convicted  of  any  crime  cannot  be  in- 
quired Into  to  affect  his  credibility,  the  only 
Inquiry  permissible  being  as  to  his  character 
for  truth  and  veracity.  Baker  v.  State  [Fla.] 
40  So.   673. 

Bad  character  of  ivltneas  aa  te  chaatlty 
cannot  be  proved.  State  v.  Baudoin  [La.] 
40  So.  239.  Want  of  chastity  cannot  be 
shown  to  affect  credibility.  Baker  v.  State 
[Fla.]  40  So.  673.  It  is  not  an  abuse  of  dis- 
cretion to  exclude  questions  as  to  whether 
the  witness  had  been  an  inmate  of  an  assig- 
nation house  15  or  20  years  prior  to  the  trial. 
Cline  V.  Waters  [Ky.]  90  S.  W.  231.  Re- 
versible error  to  show  on  cross-examination 
of  witness  for  defendant  that  she  was  mother 
of  bastard  child.  Davis  v.  State  [Miss.]  39 
So.  522.  In  a  prosecution  for  rape  of  a  fe- 
male under  the  age  of  consent  it  cannot  be 
shown  as  affecting  her  credibility  that  she 
was  pregnant  at  the  time  and  had  had  inter- 
course with  many  different  men.  State  v. 
Stimpson    [Vt.]    62   A.    14. 

24.  The  character  of  a  witness  may  be 
considered  in  determining  the  weight  aild 
credibility  to  be  given  his  testimony  where 
each   party   contends   that   the   testimony  on 
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shown  to  hare  been  convicted  of  a  crime  may  be  inquired  into,^'  but  in  such  cases 
the  inquiry  should  be  confined  to  general  character  and  should  not  be  extended  to 
particular  phases  or  traits  of  character.'*  Specific  acts  of  wrongdoing,  not  amount- 
ing to  crimes,  conviction  of  which  may  be  shown  under  the  statute/''  cannot  usually 
be  proven.^ 

The  reputation  of  a  witness  for  truth  and  veracity  may,  of  course,  be 
shown. ^''  Proof  thereof  must  not  be  too  remote  from  the  time  of  trial.'"  The  repu- 
tation of  a  witness  at  a  place  other  than  his  permanent  domicile  may  be  shown, 
provided  he  resided  at  the  place  in  question  long  enough  to  have  acquired  a  repu- 
tation for  truth  and  veracity.^^ 


behalf  of  the  other  Is  unreliable.  Instruc- 
tlnn  approved  thoiJsrH  there  -w^aa  no  evidence 
of  chara.eter  introduced.  Harrison  v.  Lake- 
nan.  189  M:o.  581,  88  S.  "W.  53.  The  general 
moral  character  of  a.  defendant  In  a  criminal 
prosecution  who  testifies  in  his  own  behalf 
may  be  assailed  for  impeaching  purposes. 
State  V.  Woodward,  191  Mo.  617,  90  S.  W.  90. 
The  defendant  in  a  criminal  case  assuming 
the  character  of  a  witness  Is  subject  to  the 
rules  applicable  to  any  witness,  and  questions 
as  to  his  past  life  and  conduct  which  would 
Impair  his  credibility  are  not  improper.  State 
V.  BulHngion  [Kan.]  81  P.  465.  Proof  of  char- 
acter whether  it  relates  to  the  accused  or 
to  witnesses  is  to  be  considered  the  same  as 
any  other  evidence  tending  to  show  credibil- 
ity, guilt,  or  innocence  and  is  entitled  to 
such  weight  as  the  jury  deems  just  in  con- 
nection with  all  other  evidence  In  the  case. 
State  V.  Collins  [Del.)  62  A.  224.  In  a  prose- 
cution for  seduction  it  is  competent  for  the 
purpose  of  discrediting  the  prosecuting  wit- 
ness, to  admit  letters  by  her  to  a  third  per- 
son showing-  a  ^''ulgar  and  lascivious  mind  on 
her  part.  Noltin  v.  State  [Tex.  Cr.  App.]  13 
Tex.   Ct.   Kep.   735,    ««   S.   W.   242. 

25.  Rev.  St.  S  1097.  Baker  v.  State  [PIel] 
40   So.    673. 

26.  Such  as  want  of  chastity.  Baker  ▼. 
State    [Fla.]    40    So.    673. 

VJ.     See  post,  §  5  B  2. 

28.  A  witness  cannot  be  impeached  by 
evidence  of  particular  wrongful  acts  other 
than  conviction  of  a  felony.  Code  Civ.  Proc. 
§  2051.  People  v.  Gray  [Cal.]  83  P.  707.  Evi- 
dence that  a  witness  had  been  arrested  for 
being  drunk  held  inadmissible  on  issue  of 
character  of  witness  for  truth,  honesty  and 
integrity.  Id.  A  witness  cannot  be  im- 
peached by  evidence  of  particular  acts.  Rich- 
ardson V.  State  [Md.]  63  A.  317.  Witnesses 
cannot  be  impeached  by  testimony  not  going 
to  their  general  reputation  but  to  specific 
conduct.  Brlnggold  v.  Bringgold  [Wash.] 
83  P.  179.  The  character  of  a  witness  can- 
not be  assailed  by  evidence  of  specific  acts 
occurring  subsequent  to  the  offense  for  which 
he  was  being  tried.  State  v.  Wertz,  191  Mo.  569, 
90  R.  W.  R3S.  A  witness  who  testifies  on  cross- 
examination  as  to  the  good  character  of  a 
party  cannot  be  asked  on  redirect  examina- 
tion if  he  has  not  Iieard  of  certain  circum- 
stances derogatory  of  his  character.  Coxe 
V.  Singleton,  139  N.  C.  361,  51  S.  B.  1019.  In 
a  will  contest,  held  error  to  permit  contest- 
ant to  be  asked  if  he  had  upon  his  return 
from  testator's  funeral  demanded  of  the 
custodians    a    redelivery    of    an    unrecorded 


deed  which  he  had  executed  and  delivered 
to  testator,  and  when  he  ansTvered  the  ques- 
tion in  the  negative,  to  contradict  him.  Civ. 
Code  §  597  construed.  Lancitster  v.  Lan- 
caster's Ex'r,  27  Ky.  L.  R.  1127,  87  S.  W. 
1137.  Where  In  an  action  for  fraud  and 
conspiracy  the  defendant  was  asked  on  cro-ss- 
examination  whether  he  had  ever  been  founil 
guilty  of  a  fraudulent  transaction  and  im- 
plied In  the  negative,  held  that  a  record  in 
a  suit  to  which  he  was  a  party  but  to  which 
plaintiff  was  not,  to  set  aside  a  fraudulent 
conveyance,  was  Inadmissible.  Murray  v. 
Moore    [Va.]    52   S.   B.   381. 

Contra:  It  was  competent,  to  discredit 
defendant's  testimony  explaining  a  transac- 
tion between  the  parties,  to  show  by  a  wit- 
ness that  defendant  had  cheated  witness 
out  of  money  by  false  statements.  Ijewt<sr 
V.  Lindley  [Tex.  Civ.  App.]  S9  3.  W.  7£4. 
Character  evidence  consisting  of  specific  de- 
linquencies occurring  after  the  offense  for 
which  the  witness  is  being  tried  can  be  intro- 
duced only  for  the  purpose  of  affecting  his 
credibility.  State  v.  Wertz,  191  Mo.  569,  90 
a    W.   838. 

20.  See,  also  4  C.  L.  1961.  A  defendant 
in  a  criminal  prosecution  who  testifies  in 
his  own  behalf  may  be  Impeached  by  evi- 
dence as  to  his  character  for  truthfulness 
but  the  jury  sh.ould  be  instructed  to  consider 
the  evidence  only  for  such  purpose.  New- 
man V.  Commonwealth  [Ky.]  88  S.  W.  1089. 
Where  the  credibility  of  a.  witness  is  as- 
sailed by  cross-examination,  the  rule  in  Con- 
necticut Is  that  the  particular  acts  shown 
must  be  such  as  to  indicate  a  lack  of  ver- 
acity. Shailer  v.  Bullock  [Conn.]  61  A.  85. 
A  witness  is  sufRciently  Impeached  where  12 
persons  who  know  him  testify  that  they 
would  not  believe  him  under  oath.  Gantz 
V.  Klntzing,  212  Pa.  562,  61  A.  1105. 

SO.  State  V.  Bryant  [Minn.]  105  N.  W. 
974.  Though  there  is  a  presumption  against 
any  sudden  change  in  the  character  of  a  per- 
son who  has  reached  the  age  of  maturity. 
Id.  When  evidence  of  the  reputation  of  a 
witness  is  received,  relating  to  different 
times,  the  weight  to  be  given  such  evidence 
is  for  the  jury  and  does  not  depend  wholly 
on  the  nearness  in  time  of  the  evidence. 
Hardwiok  v.  Hardwick  [Iowa]  106  N.  W. 
639.  There  is  no  presumption  that  a  person 
with  a  bad  reputa.tlon  in  the  past  is  reform- 
ing.    Id. 

sa.  State  V.  Rogers  [La.]  38  So.  3E2.  T:.e 
'reputation  of  a  witness  for  truth  and  ver- 
acity at  places  where  he  formerly  lived  may 
be  show'n  in  connection  with  his  reputation 
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(§  5B)  3.  Accusation  and  conviction  of  crime.^' — Conviction  of  crime  does 
not  now,  as  at  common  law/'  disqualify  a  person  as  a  witness ;  but  the  fact  of  con- 
viction may  be  shown  as  affecting  credibility.'*  In  some  states  only  proof  of  con- 
viction of  a  felony  or  an  infamous  erime'^  is  admissible;  in  others  conviction  of  a 
misdemeanor  may  be  sho\^^l;'*  while  in  some  the  crime  must  be  one  involving 
moral  turpitude.'^  Usually  proof  of  accusation'*  or  arrest  for  crime  is  inadmissible 
except  in  connection  with  proof  of  conviction.'^  But  in  some  states  proof  that  a 
witness  has  been  charged  with  crime  is  competent.*"  A  conviction  must  be  proved 
by  competent  evidence.*^ 


at  his  place  of  residence  at  time  of  trial, 
where  he  had  recently  changed  his  place  of 
residence.  Craft  v.  Barron  [Ky.]  88  S.  W. 
1099. 

32.  See   4   C.  L.   1962. 

33.  At  common  law,  persons  convicted  of 
infamous  crimes  were  disqualified  as  wit- 
nesses.    Koch  V.  State   [Wis.]   106  N.  W.   531. 

34.  Modern  statutes  have  removed  the  dis- 
qualification but  permit  the  fact  of  convic- 
tion of  crime  to  be  shown  as  affecting  cred- 
ibility. Koch  v.  State  [Wis.]  106  N.  W.  531. 
Under  Code  Civ.  Proc.  S  2051,  authorizing 
proof  of  conviction  of  a  felony  to  impeach 
a  witness,  either  by  the  evidence  of  the  wit- 
ness himself  or  by  the  record  of  his  convic- 
tion, evidence  is  admissible,  not  only  to  show 
that  the  witness  had  been  convicted  of  one  of 
several  felonies  but  also  to  prove  the  name 
of  the  particular  felony  or  felonies  of  which 
he  had  been  convicted.  People  v.  Eldridge, 
147  Cal.  782,  82  P.  442.  Under  Civ.  Code  Prac. 
1597,  which  applies  to  criminal  and  civil  actions 
alike,  it  may  be  shown  on  cross-examination 
of  accused  that  he  has  been  convicted  of  a 
felony.  Farmer  v.  Commonwealth  [Ky.]  91  S. 
W.  682.  In  a  criminal  prosecution  the  defend- 
ant may  be  recalled  for  the  purpose  of  prov- 
ing by  him  that  he  had  been  in  the  peniten- 
tiary. McQueen  v.  Commonwealth  [Ky.]  88  S. 
W.  1047.  Where  accused  becomes  a  witness  he 
may  be  impeached  by  proof  of  conviction  of 
crimes  or  misdemeanors  under  Code  1892,  §§ 
1743,  1746.  Williams  v.  State  [Miss.]  39  So. 
1006.  Under  Rev.  St.  1899, f  4680,  the  state, 
on  a  prosecution  for  crime,  is  entitled  to  ask 
the  defendant  on  cross-examination  as  to  his 
previous  conviction  for  crime  in  another 
state.  State  v.  Heusack,  189  Mo.  295,  88  S. 
W.  21.  Under  Rev.  St.  1899,  §  4680,  provid- 
ing that  the  conviction  of  a  witness  of  crime 
may  be  proved  to  affect  his  credibility,  eith- 
er by  the  record  or  his  own  cross-examina- 
tion a  defendant  who  takfes  the  stand  on  his 
own  behalf  may  be  asked  as  to  any  prior 
conviction.  State  v.  Spivey,  191  Mo.  87,  90 
S.  W.  81.  Rev.  St.  1899,  §  4680,  providing 
that  the  prior  conviction  of  a  witness  for 
crime  may  be  proved  to  affect  his  credibility 
is  not  in  conflict  with  §  2637  providing  that 
a  person  is  not  incompetent  as  a  witness  be- 
cause of  being  the  one  on  trial,  etc.,  but 
such  fact  may  be  shown  to  affect  his   credi- 

•bility.  Id.  The  credibility  of  a  defendant  in 
a  criminal  prosecution  who  testifies  in  his 
own  behalf  may  be  assailed  by  evidence  of 
his  prior  conviction  of  crime.  State  v.  Wood- 
ward, 191  Mo.  617,  90  S.  W.  90.  When  a  wit- 
ness'admits  having  pleaded  guilty  to  a  com- 
mon assault,  it  may  be  shown,  as  afjecting 
his   credibility,   that  he   pleaded   guilty  to   a 


charge  of  assault  with  intent  to  kill.  State 
V.  F'orsha,  190  Mo.  296,  88  S.  W.  746.  A  de- 
fendant who  offers  himself  as  a  witness  may 
be  asked  on  cross-examination  whether  he 
has  been  previously  convicted  of  a  like  of- 
fense for  the  purpose  of  affecting  his  cred- 
ibility. State  V.  Mount  [N.  J.  Law]  61  A. 
259. 

33.  Under  Code  1896,  §  1795,  only  proof 
of  conviction  of  infamous  crimes  is  com- 
petent on  the  issue  of  credibility.  Williama 
V.  State  [Ala.]  40  So.  405.  Hence  a  ques- 
tion whether  witness  was  ever  convicted  of 
"a  crime"  In  the  city  court  of  a  certain 
city  was  too  general.  Id.  In  a  prosecu- 
tion for  homicide  it  is  not  proper  to  Im-  - 
peach  a  witness  for  the  state  by  admitting  a 
docket  entry  of  a  justice  of  the  peace  show- 
ing that  he  had  been  convicted  of  carrying 
concealed-  weapons.  State  v.  Powell  [Del.] 
61   A.    966. 

36.  Under  Rev.  St.  1899,  §  4680,  proof  of 
a  former  conviction  for  a  misdemeanor  is 
admissible.  State  v.  Heusack,  189  Mo.  295, 
88  S.  W.  21.  In  Wisconsin,  conviction  of  a 
misdemeanor  as  well  as  of  a  felony  may  be 
shown.  Rev.  St.  1898,  §  4073.  Koch  v. 
State  [Wis.]  106  N.  W.  531.  Thus  convic- 
tion of  a  violation  of  Rev.  St.  1898,  §  1561, 
making  it  a  criminal  offense  to  be  found 
drunk  in  a  public  place,  may  be  shown.  Id. 
But  conviction  of  a  violation  of  a  city  ordi- 
nance cannot  be  shown.     Id. 

37.  Arrest  for  gambling  inadmissible,  the 
offense  not  being  one  involving  moral  turpi- 
tude. Henderson  v.  State  [Tex.  Cr.  App.]  91 
S.  W.  569.  Proof  of  intoxication  inadmis- 
sible. Tally  V.  State  [Tex.  Cr.  App.]  13  Tex. 
Ct.   Rep.   699,    88    S.   W.   339. 

38.  Mere  accusations  of  crime  are  not  ad- 
missible. Wade  V.  State  [Tex.  Cr.  App.]  90 
S.    W.   503. 

39.  Arrest  for  crime  cannot  be  shown  ex- 
cept in  connection  with  proof  of  conviction. 
Koch  V.  State  [Wis.]  106  N.  W.  531.  It  is 
not  competent  by  "way  of  impeachment  to 
ask  a  witness  on  cross-examination  if  he 
had  ever  been  arrested  for  a  crime,  or  If  he 
was  in  attendance  on  court  in  custody  of  a 
sheriff  under  arrest  for  a  crime,  without  any 
reference  to  whether  or  not  witness  had 
ever  been  convicted  of  a  crime.  State  v. 
Bryant    [Minn.]    105   N.   W.   974. 

40.  It  is  competent  to  show  that  one  be- 
ing tried  for  homicide  is  under  indictment 
for  assault  to  murder.  Lucas  v.  State  [Tex. 
Cr.  App.]  90  S.  W.  880.  A  defendant  In  a 
criminal  prosecution  may  be  Impeached  on 
his  cross-examination  by  showing  that  he 
has  been  charged  with  passing  counterfeit 
money  and  Is  under  bond  to  nwalt  the  action 
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(§5)  C.  Interest  and  bias  of  witnesses." — Interest  in  the  event  of.  the  ac- 
tion*^ or  in  its  prosecution**  or  any  facts  tending  to  show  bias**  such  as  hostility  of 
a  witness  toward  a  party*'  may  be  considered  as  affecting  the  credibility  of  the 
witness.  Where  a  party  seeks  to  show  ill-will  or  a  motive  for  falsification,  he  has 
the  right  to  show  so  much  of  the  facts  and  circumstances  as  may  be  necessary  to 
fairly  inform  the  jury  of  the  cause,  nature,  and  extent  of  the  alleged  improper  in- 


of  the  grand  Jury.  Childress  v.  State  [Tex. 
Cr.  App.]  90  S.  W.  30.  As  affecting  the 
credibility  of  a  witness  it  may  be  shown 
that  he  had  been  charged  "with  forgery. 
"Willis  V.  State  [Tex.  Cr.  App.]  90  S.  W.  1100. 

41.  See,  also.  Evidence,  5  C.  L.  1301.  A 
foreign  judgment  properly  authenticated  Is 
inadmissible  to  impeach  a  "witness  where  It 
does  not  show  a  conviction  of  the  witness 
of  a  felony.  Kennedy  v.  Lee,  147  Cal.  596, 
82  P.  257.  Record  of  conviction  of  "Wil- 
liam S.  Barker"  prima  facie  proof  of  convic- 
tion of  witness  "William  Barker."  State  v. 
Loser  [Iowa]  104  N.  W.  337.  Record  in  dis- 
barment proceedings  against  witness,  who 
was  an  attorney,  containing  specific  charges 
of  criminal  conduct  and  specific  findings  of 
the  court  thereon,  admissible  to  affect  his 
credibility.  Lansing  v.  Michigan  Cent.  R. 
Co.  [Mich.]  12  Det.  Leg.  N.  912,  106  N.  W. 
692.  Rev.  St.  1898,  S  4073,  authorizes  con- 
viction to  be  shown  to  affect  credibility. 
Evidence  held  sufficient  to  show  identity  of 
defendant  with  person  named  In  another  In- 
dictment and  to  render  copy  of  conviction 
admissTble.  Colbert  v.  State,  125  Wis.  423, 
104  N.  W.  61. 

42.  See  4  C.  L.  1963. 

43.  Where  a  plaintiff  in  a  personal  Injury 
action  testifies  in  his  own  behalf  and  in  con- 
tradiction of  other  witnesses,  the  defendant 
is  entitled  to  an  Instruction  that  in  consid- 
ering such  evidence  the  jury  should  consider 
the  fact  that  the  "witness  "was  directly  inter- 
ested in  the  result  of  the  suit.  Denver  City 
Tramway  Co.  v.  Norton  [C.  C.  A.]  141  F.  599. 
The  interest  of  a  witness  in  the  result  of  a 
suit  may  be  considered  in  determining  his 
credibility,  and,  where  there  are  circum- 
stances Inconsistent  with  the  truth  of  his 
testimony,  the  jury  is  not  obliged  to  believe 
him  though  he  is  not  contradicted  by  other 
witnesses.  Detwiler  v.  Cox,  120  Ga.  638,  48 
S.  E.  142.  It  Is  not  error  to  ask  a  witness 
for  defendant  in  a  criminal  prosecution  any 
question  likely  to  show  his  interest  in  the 
outcome.  Thus,  he  may  be  asked  concern- 
ing an  afHdavit  for  change  of  venue  signed 
by  him.  Miller  v.  Territory  [Okl.]  85  P.  239. 
In  action  by  employe  of  corporation  to  re- 
cover for  services,  the  fact  that  a  witness 
was  a  director  of  the  corporation  and  finan- 
cially interested  could  be  shown.  MoCowan 
V.  Northeastern  Siberian  Co.  [Wash.]  84  P. 
614. 

44.  Evidence  tending  to  show  activity.  In- 
terest, and  bias  on  the  part  of  a  witness  in 
the  prosecution,  should  be  admitted.  Borck 
v.  State  [Ala.]  39  So.  580.  It  is  proper  to 
show  that  the  prosecuting  witness  institut- 
ed the  prosecution  for  the  purpose  of  extort- 
ing money  from  defendant  if  she,  the  prose- 
cuting witness,  is  first  asked  whether  or 
not  she  had  begun  the  prosecution  for  such 
purpose.  People  v.  Delbos,  146  Cal.  734,  81 
P.  131. 


45.  Where  a  husband  and  wife  have  been 
divorced  testimony  of  the  former  tending 
to  uphold  a  transfer  of  property  by  himself 
to  the  latter  against  claims  of  his  creditors 
is  not  open  to  the  suspicion  attached  to  the 
testimony  of  Interested  parties.  Davis  v. 
Tonge  [Ark.]  85  S.  W.  90.  The  fact  that  a 
person  may  voluntarily  come  from  another 
state  and  without  process  appear  and  testify 
in  court  does  not  Impair  his  competency  as  a 
witness,  nor  necessarily  deprive  his  testi- 
mony of  probative  force.  Timma  v.  Timma 
[Kan.]  82  P.  481.  Where  the  state's  case  in 
a  prosecution  for  abortion  rested  principally 
on  the  testimony  of  a  witness  jointly  indict- 
ed with  the  defendant,  it  was  proper  on 
cross-examination  to  asic  him  if  he  expected 
further  prosecution  or  if  he  expected  lighter 
punishment  because  of  his  testimony.  Stev- 
ens V.  People,  215  111.  593,  74  N.  B.  786.  On 
cross-examination  of  an  impeaching  witness 
it  may  be  shO"wn  for  "whom  he  acted  in  ob- 
taining his  information,  In  order  that  the 
fact  and  manner  of  his  interest  may  be 
shown.  National  Enameling  &  Stamping  Co. 
V.  Pagan,  115  111.  App.  590.  Evidence  that 
attesting  witness  to  will,  produced  after  con- 
veyance of  land  by  her  husband,  who  "was 
one  of  testator's  heirs,  joined  in  such  con- 
veyance, is  admissible  as  tending  to  impeach 
her.  Savage  v.  Bowen,  103  Va.  640,  49  S.  E. 
668.  Membership  of  a  "witness  In  the  sama 
labor  union  as  the  party  for  whom  he  Is  tes- 
tifying may  be  shO"wn  to  affect  his  credibil- 
ity. People  v.  Cowan  [Cal.  App.]  82  P.  339. 
The  testimony  of  a  witness  who  purchases 
liquor  on  Sunday  for  the  purpose  of  pros- 
ecuting the  seller,  while  admissible,  is  to  be 
weighed  by  the  Jury  in  the  light  of  such  fact. 
Borck  V.  State  fAla,]  39  So.  380.  The  per 
diem,  which  the  prosecution  has  agreed  to 
pay  Its  witnesses  In  addition  to  the  amount 
which  they  will  receive  from  the  state.  Is  a 
proper  subject  of  cross-examination.  Volk 
V.  Westerville,  3  Ohio  N.  P.  (N.  S.)  241.  In  a 
criminal  case  held  error  to  refuse  to  allow 
defendant  to  show  that  a  witness  had  stated 
that  if  he  told  what  he  knew  defendant  could 
not  be  convicted,  but  that  he  would  not  do 
it  because  It  would  clear  defendant  and  im- 
plicate another.  Brownlee  v.  State  [Tex.  Cr. 
App.]  13  Tex.  Ct.  Rep.  621,  87  S.  W.  1153. 

46.  Proper  to  show  unfriendly  feeling  be- 
tween accused  and  witness  on  account  of 
unpaid  whisky  bill.  Sanford  v.  State  [Ala.] 
39  So.  370.  In  hom,Ioide  case  bad  feeling  of 
witness  toward  decedent  may  be  shown. 
Morris  v.  State  [Ala.]  39  So.  608.  Bias  of 
witness  against  prosecutrix  In  assault  ease 
may  be  shown.  Punderbunk  v.  State  [Ala.] 
39  So.  672.  The  state  of  mind  of  a  witness 
as  to  his  friendship  or  hostility  towards  the 
parties  is  a  proper  matter  for  investigation. 
People  V.  Cowan  [Cal.  App.]  82  P.  339.  Ques- 
tions tending  to  disclose  the  animus  or  blaa 

of  a  witness  are  proper.     Hampton  v.  State 
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fluence.*^  While  previoxis  difSeulties  between  a  prosecuting  witness  and  an  ac- 
cused may  be  shown,  the  details  of  such  difficulties  are  inadmissible  unless  ■  they 
are  otherwise  relevant.** 

(§5)  D.  Proof  of  previotis  coniradictory  statements/^ — Prior  statements  of 
witnesses  inconsistent  with  their  testimony  upon  n^aterial  issues  are  always  com- 
petent as  impeaching  evidence^"  when  a  proper  predicate  has  been  laid  therefor."^ 
Thus,  oral  or  written  statements-  out  of  court,'^^  statements  in  letters,'*^  affidavits,"* 


[Fla.]  39  So.  421.  In  action  for  an  assault, 
defendant  could  show  that  witness  for  plain- 
tiff was  a  former  customer  of  defendant's, 
had  ceased  dealing  with  him  and  had  at  one  K 
time  been  ordered  out  of  defendant's  place 
of  business.  Salzman  v.  Mandel,  98  N.  T.  S. 
825.  Defendant  In  a  divorce  suit  may  dis- 
credit plaintiff  by  proving  on  his  cross-ex- 
amination his  declarations  to  the  effect  that 
he  was  trying  to  help  plaintiff  get  a  divorce, 
that  he  and  defendant  had  disagreements  in 
business  and  he  was  trying  to  get  even  with 
him  by  helping  plaintiff.  Lederer  v.  Lederer, 
108  App.  Div.  228,  95  N.  T.  S.  623.  On  cross- 
examination  the  examining  party  has  an 
absolute  right,  within  reasonable  limits,  to 
interrogate  the  -witness  as  to  specific  facts 
and  circumstances  which  tend  to  sho-w  ill- 
will  or  other  motive  for  falsifying,  though 
the  witness  has  denied  the  existence  of  such 
motives.  State  v.  Malmberg  [N.  D.]  105  N. 
W.  614.  That  defendant  and  witness  be- 
longed to  opposing  factions  in  the  village 
and  were  rivals  for  the  postmastership  could 
be  shown.  Id.  Unfriendly  feeling  of  material 
witness  toward  a  party  may  be  shown  either 
on  his  cross-examination  or  by  the  testi- 
mony of  other  witnesses.  Houston,  etc.,  R. 
Co.  V.  McCarty  [Tex.  Civ.  App.]   89  S.  W.  805. 

47.  State  V.  Malmberg  [N.  D.]  105  N.  "W. 
614. 

48.  Henderson  v.  State  [Tex.  Cr.  App.]  91 
S.  W.  569. 

49.  See  4  C.  T..  1964. 

50.  Jones  v.  State  [Ala.]  40  So.  947;  Peo- 
ple V.  Gray  [Cal.]  83  P.  707;  Cox  v.  State 
[Ga.]  52  S.  B.  150;  Stecher  v.  People,  217  111. 
348,  75  N.  E.  501;  Robinson  v.  Old  Colony  St. 
R.  Co.  [Mass.]  76  N.  E.  190;  Bowles  v.  State 
[Miss.]  40  So.  165;  Lederer  v.  Lederer,  108 
App.  Div.  228,  95  N.  T.  S.  623;  Larkin  v.  Salt- 
air  Beach  Co.  [Utah]  83  P.  686. 

51.  See  5  5  E,  post.  Sutton  v.  Wana- 
maker,  95  N.  Y.  S.  525. 

53.  -Written  statement,  admitted  by  plain- 
tiff to  have  been  signed  by  him,  and  contain- 
ing material  admissions,  admissible  to  im- 
peach him.  Edmunds  Mfg.  Co.  v.  McParland, 
118  111.  App.  256.  A  witness  having  denied  a 
conversation,  error  to  refuse  to  allow  exam- 
ination of  another  witness  in  regard  there- 
to, the  point  being  material.  Tuthill  v. 
Smith,  88  N.  Y.  S.  942.  Declarations  of  one 
suing  as  trustee,  inconsistent  with  his  testi- 
mony, may  be  shown  to  impeach  him. 
Thompson  v.  Mecosta  [Mich.]  12  Det.  Leg.  N. 
474,  104  N.  W.  694.  -Where  physician  testi- 
fied that  he  had  examined  plaintiff  for  in- 
surance and  that  he  had  found  that  he  could 
not  recommend  him  as  perfect  physically, 
his  report  to  the  insurance  company,  con- 
taining his  questions  and  plaintiff's  answers, 
was  admissible.  San  Antonio  Traction  Co. 
V.  Parks  [Tex.  Civ.  App.]  93  S.  W.   130.     Br- 

6  Curr.  L. — 126. 


ror  to  exclude  contradictory  statements  of 
prosecutrix  in  rape  case,  proper  foundation 
having  been  laid.  State  v.  Hazlett  [N.  D.] 
105  N.  "W.  617.  In  a  prosecution  for  seduc- 
tion evidence  that  prosecutrix  stated  to  de- 
fendant's attorney  after  the  alleged  seduc- 
tion that  the  defendant  had  raped  her  is  ad- 
missible by  way  of  impeachment.  Nolen  v. 
State  [Tex.  Cr.  App.]  13  Tex.  Ct.  Rep.  735,  88 
S.  W.  242.  -Where  accused  In  a  prosecution 
for  murder  testifies  that  up  to  within  a  few 
days  before  the  homicide  he  and  deceased 
had  been  friendly,  evidence  that  he  told  per- 
sons about  a  year  before  that  he  had  had 
trouble  with  some  of  his  neighbors  including 
deceased  and  was  afraid  that  he  would  have 
to  hurt  some  of  them  is  admissible  by  way 
of  impeachment.  Long  v.  State  [Tex.  Cr. 
App.]  13  Tex.  Ct.  Rep.  559,  88  S.  -^V.  203.  A 
testator's  son  who  testifies  as  to  facts  tend- 
ing to  show  his  father's  testamentary  ca- 
pacity and  who  denies  having  made  contra- 
dictory statements  may  be  im^ieached  by  evi- 
dence that  he  made  contradictory  statements 
at  a  certain  time  and  place.  Swygart  v.  -Wil- 
lard  [Ind.]  76  N.  B.  755.  Where  in  an  action 
against  a  street  railway  company  a  motor- 
man  testified  that  though  he  had  been  stung 
on  the  hand  he  had  at  the  time  of  the  acci- 
dent one  hand  on  the  controller  and  the 
other  on  the  brake  and  denied  having  stated 
that  he  did  not  have  his  hand  on  the  brake, 
it  is  competent  to  impeach  him  by  proving 
that  he  had  stated  that  he  was  rubbing 
Ills  hand  at  the  time  of  the  accident.  Robin- 
son V.  Old  Colony  St.  R.  Co.  [Mass.]  76  N.  B. 
190.  -Where  witness  in  action  to  recover 
cows  testified  they  never  belonged  to  de- 
fendant, defendant  could  prove  that  witness 
had  said  he  could  not  sell  one  of  them  be- 
cause it  belonged  to  defendant.  Giddens  & 
Co.  V.  Rutledge  [Ala.]  40  So.  759.  Papers 
containing  conversation  between  witness  and 
third  person  was  identified  by  witness  as 
having  been  previously  read  to  him,  and  he 
said  Its  contents  were  correct  with  certain 
exceptions.  It  was  proper  to  have  the  third 
person  testify  that  the  witness  had  previous- 
ly said  that  the  paper  was  all  correct. 
Alabama  Great  Southern  R.  Co.  v.  Clark 
[Ala.]  39  So.  816. 

53.  A  relatrix  In  a  bastardy  proceeding 
who  denies  that  she  was  alone  with  a  wit- 
ness, who  the  defense  asserts  is  the  father 
of  the  child,  on  the  night  the  child  is  al- 
leged to  have  been  begotten  and  who  denies 
that  she  ever  had  intercourse  with  any  per- 
son other  than  defendant  may  be  impeached 
by  a  letter  written  to  defendant  in  which  she 
admitted  being  alone  with  witness  on  the 
date  in  question  and  that  twice  before  she 
had  had  intercourse  with  him.  -Walker  v. 
State  [Ind.]  74  N.  E.  614. 

54.  Prior    affidavit.     Lederer    v.    Lederer, 
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and  depositions,^^  have  been  held  competent.  Statements  made  under  oath  on  a 
former  triaP"  or  at  a  coroner's  inquest^^  are  also  competent.  A  prior  statement  of 
a  witness  whicli  amoimts  only  to  an  expression  of  opinion  is  not  a  proper  predicate 
for  impeachment.'** 

(§5)  E.  Foundation  for  impeaching  evidence.^^ — ^A  proper  predicate  must 
be  laid  for  the  introduction  of  impeaching  evidence,""  and  this  is  usually  done  upon 
the  cross-examination  of  the  witness  sought  to  be  impeached. "'■  A  predicate  for 
proof  of  inconsistent  oral  statements  is  usually  laid  by  inquiring  of  the  •^\'itness 
whether  he  made  a  certain  statement/^  specifying  in  such  preliminary  question 
the  time  and  place  of  such  statement,  the  person  to  whom  made,  and  the  language 
used."*     If  the  witness  then  denies  makino;  the  statement"*  or  makes  an  evasive 


108  App.  Div.  228,  95  N.  T,  S.  623.  Affidavit 
made  by  witness  on  motion  to  dissolve  re- 
straining order  held  admissible  only  as  im- 
peaching: evidence.  Graham  v.  Smart 
[Wash.]  84  P.  824.  A  subscribing  witness  of 
a  will  -who  testifies  in  the  circuit  court  may 
be  contradicted  by  affidavits  made  in  the 
county  court.  In  re  Barry's  Will,  219  111. 
S91,  76  N.  E.  577.  In  ejectment  for  a  mining 
claim,  a  plaintiff  who  testifies  that  he  has 
done  the  required  amount  of  ■work  on  the 
claim  in  question  may  be  contradicted  by 
copies  of  affidavits  filed  by  him  in  the  land 
office,  to  the  effect  that  the  work  in  question 
ivas  done  on  an  entirely  different  claim. 
White  River  Min.  &  Nav.  Co.  v.  Langston 
lArk.]  88  S.  W.  971.  Witness  had  made 
statements  in  an  affidavit,  through  an  inter- 
pieter,  contrary  to  his  testimony  on  the  trial, 
also  given  through  an  interpreter.  The  af- 
fidavit was  held  admissible  to  contradict  the 
witness,  though  the  interpreter  was  not 
sworn,  the  latter  acting  as  the  agent  of  both 
parties.  Davis  v.  First  Nat.  Bank  [Ind.  T.] 
89  S.  W.  1015. 

55.  A  witness  may  be  cross-examined  as 
to  statements  made  by  him  in  a  deposition 
taken  prior  to  the  trial  but  not  introduced. 
Warth  V.  Loewenstein,  219  111.  222,  76  N.  E. 
379.  Plaintiff  could  be  cross-examined  as  to 
statements  in  deposition  made  by  her 
though  it  was  not  used  on  the  trial  by  her. 
Glasgow  V.  Metropolitan  St.  R.  Co.,  191  Mo. 
S47,  89   S.  W.  915. 

56.  Reading  of  official  stenographer's  re- 
port of  defendant's  testimony  on  former  trial 
held  proper.  Maokmasters  v.  State,  83  Miss. 
1,  35  So.  302. 

57.  Evidence  of  witness  at  coroner's  In- 
quest competent  to  impeach  him  where  hi- 
admits  signing  it.  Chicago  City  R.  Co.  v. 
Jordan,  116  111.  App.  650;  Kirk  v.  State  [Tex. 
Cr.  App.]   14  Tex.  Ct.  Rep.  108,  89  S.  W.  1067. 

58.  Where  witness  in  homicide  case  de- 
nied, under  oath,  that  he  had  said  "it  was  a 
cold-blooded  murder"  proof  that  he  had  made 
snch  statement  was  incompetent.  Scott  v. 
State  [Tex.  Cr.  App.]   93  S.  W.  112. 

59.  See  4  C.  L.  1965. 

60.  Proof  of  contradictory  statements 
held  Inadmissible,  no  predicate  Jiaving  been 
laid.  Coker  v.  State  [Ala.]  40  So.  5116. 
Where  the  witness  who  made  the  statement 
is  not  identified,  proof  that  one  of  two  wit- 
nesses heard  the  other  make  it  would  not 
Impeach  either  witness.  Reiter-Conley  Mfg. 
Co.  V.  Hamlin  [Ala.]  40  So.  280.  The  hostil- 
ity of  a  witness  cannot  be  shown  by  his  oral 


statements  out  of  court  unless  a  foundation 
is  laid  by  Inquiring  of  the  witness  on  the 
stand  with  particularity  of  the  time,  place 
and  occasion,  whether  he  made  the  state- 
ments or  not.  State  v.  Barditti  [Vt.]  62  A. 
44.  One  witness  should  not.  be  permitted  to 
contradict  the  testimony  of  another  witness 
by  stating  that  the  latter  agreed  with  him 
in  the  matter,  without  first  laying  the  prop- 
er foundation  for  such  contradiction,  Lan- 
caster V.  Lancaster's  Ex'r,  27  Ky.  L.  R.  1127, 
87  S.  W.  1137.  Where  the  uncontradicted 
evidence  of  a  witness  was  that  he  had  not 
read  what  purported  to  be  copies  of  papers 
used  In  a  suit  in  another  state,  that  he  did 
not  know  of  the  suit  and  that  he  thought 
they  referred  to  a  transaction  different  from 
that  in  issue  in  the  case,  the  copies  insuffi- 
ciently authenticated,  were  inadmissible, 
either  as  impeaching  or  substantive  evi- 
dence of  the  facts  therein  alleged.  Keim  v. 
Rankin  [Wash.]  82  P.  169.  Questions  to  a 
witness  before  a  committing  magistrate, 
which  witness  did  not  answer,  cannot  be 
made  the  predicate  for  impeachment.  Cross- 
land  V.  State  [Ark.]  92  S.  W.  776. 

61.  Foundation  must  ^e  laid  on  cross-ex- 
amination for  proof  of  inconsistent  state- 
ments. Code  Civ.  Proc.  5  2052.  People  v. 
Gray  [Cal.]  83  P.  707.  Questions  relating  to 
the  credibility  of  a  witness  are  material  and 
proper  on  the  cross-examination  and  the 
testimony  thus  sought  may  form  the  basis 
for  impeaching  the  witness.  Vickery  v. 
State  [Fla.]  38  So.  907.  It  Is  proper  on  cross- 
examination  to  ask  a  question  laying  a  prop- 
er foundation  for  proof  of  a  statement 
which.  If  made  by  the  witness,  was  incon- 
sistent with  his  testimony.  Birmingham  R. 
&  Bleo.  Co.  V.  Mason  [Ala.]   39  So.  690. 

62.  Where  a  witness  testifies  to  a  partic- 
ular fact  it  is  error  to  refuse  to  allow  a 
question  as  to  whether  he  had  previously 
made  affidavit  to  the  contrary.  Randell  v 
State  [Tex.  Cr.  App.]  90  S.  W.  1012.  Where 
witness  on  a  first  trial  said  she  knew  plain- 
tiff by  sight,  she  cannot  be  Impeached  on  the 
second  trial  at  which  her  deposition  used 
at  the  first,  is  introduced,  by  proof  that  when 
asked  to  point  out  plaintiff,  she  pointed  out 
another  person,  no  foundation  for  such  im- 
peachment having  been  laid  by  asking  wit- 
ness whether  she  had  said  a  certain  person 
was  plaintiff.  International,  etc.,  R.  Co  v 
Boykin  [Tex.]   89  S.   W.  639. 

63.  Attention  of  witness  must  bo  called 
to  these  circumstances.  Lerum  v.  Gening 
[Minn.]   105  N.  W.  967.     Persons  present  -md 
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answer,""  it  is  proper  to  show  by  other  evidence  that  he  did  make  it.  If  the  wit- 
ness does  not  deny  making  the  statement,  other  proof  of  it  is  usually  inadmissible. ^^ 
Where  a  writing  is  offered  to  impeach  a  witness  it  should  first  be  shown  to  counsel 
for  the  adverse  party. '^  It  should  also  be  shown  to  the  witness  or  read  to  him,*^  un- 
less it  be  a  written  statement  under  oath  in  a  judicial  proceeding,'"'  and  the  witness 
should  be  examined  as  to  the  portions  of  it  intended  to  be  used  to  impeach  him.'"' 
It  is  then  admissible  if  it  contains  statements  inconsistent  with  the  witness'  testi- 
mony."^ The  authenticity  and  correctness  of  written  impeaching  evidence  must,  of 
course,  be  made  to  appear. ^^ 

Where  the  former  testimony  of  a  deceased  or  absent  witness  is  introduced,  or  a 
showing  is  made  for  an  absent  witness,  such  evidence  cannot  be  contradicted  by 
declarations  of  the  witness'*  even  though  such  declarations  were  hiade  subsequently 
to  the  examination  of  the  witness,  or  if  made  before,  were  unknown,  to  the  party 
seeking  to  discredit  the  witness'*  since  no  foundation  can  be  laid  for  such  impeach- 
ment;" but  this  rule  is  not  violated  by  the  admission  of  inconsistent  evidence  not 
involving  any  declaration  of  the  absent  witness.'" 

The  impeaching  testimony  must  be  confined  to  the  predicate  laid." 

(§  5)     F.  Corroboration  and  susimtation  of  witnesses.''^ — When  no  attempt 


circumstances  of  aUeged  statements  not  suf- 
ficiently sliown  to  lay  proper  foundation  for 
impeachment.  Clark  v.  Dalziel  [Cal.  App.] 
84  P.  429. 

(M.  A  proper  predicate  Is  laid  by  asking 
the  witness  if  he  did  noi  make  certain  state- 
ments, and  a  denial  by  the  witness  that  he 
made  them.     Jones  v.  State  [Ala.]   40  So.   947. 

65.  Contradictory  statements  of  a  witness 
may  be  shown  where,  upon  laying  the  foun- 
dation therefor,  he  practically  admits  hav- 
ing made  theiti,  but  his  answers  are  indefi- 
nite, uncertain  and  evasive  and  not  more 
Than  a  partial  admission.  Chicago  City  R 
Co.  V.  Mattheison,  113  111.  App.  246. 

66.  Where  witness  admitted  making  a 
statement  there  was  no  error  in  refusing  to 
allow  proof  of  it  by  another  witness.  Raines 
V.  State  [Ala.]  40  Sp.  932.  A  witness  cannot 
be  impeached  by  proof  of  prior  statements 
the  making  of  which  he  does  not  deny  when 
testifying.  State  v.  Hummer  [N.  J.  Law]  62 
A.  388. 

67.  Counsel  tor  adverse  party  is  entitled 
to  see  a  letter  before  it  is  introduced.  State 
V    Rogers  [La.]   38  So.  952. 

88,  60.  Washington  v.  State  [Ga.]  52  S.  B. 
910.  ■ 

70.  Where  a  witness  admits  having  writ- 
ten a  letter  he  cannot  be  contradicted  as  to 
statements  therein  unless  first  examined  as 
to  the  portions  of  the  letter  used  to  impeach 
him.     State  v.  Rogers  [La.]  38  So.  952. 

71.  Where  a  witness  does  not  directly 
deny  having  made  statements  contained  in  a 
writing,  yet  the  writing  may  be  admitted  to 
impeach  him  if  it  contains  statements  con- 
tradicting his  testimony,  and  he  admits  his 
signature  thereto  and  that  he  read  it  before 
he  signed  it.  Chicago  &  B.  I.  R.  Co.  v.  Crose, 
113  111.  App.  547.  A  paper  which  has  been 
shown  a  witness,  read  by  him,  and  which  he 
admits  to  have  signed,  may,  within  the  dis- 
cretion of  the  court,  be  permitted  to  be  read 
upon  his  cross-examination,  where  it  con- 
tains statements  contradictory  to  his  testi- 
mony.    Chicago   City    R.    Co.    v.    Mattheison, 


113  111.  App.  246.     See,  also.  Evidence,  5  C.  L. 
1301. 

72.  The  unverified  minutes  of  the  stenog- 
rapher on  a  former  trial  are  inadmissible  to 
contradict  a  witness.  Jaffe  v.  Pennsylvania 
R.  Co.,  97  IM.  T.  S.  1037.  Where  it  is  sought 
to  contradict  a  witness  by  the  minutes  of 
the  stenographer  on  a  former  trial  the  party 
against  whom  such  evidence  is  offered  is 
entitled  to  insist  that  the  correctness  of  the 
m.inutes  be  properly  proven  and  this  in- 
volves the  right  to  cross-examine  whoever 
is  produced  to  verify  them.  Id.  Witness  in 
murder  case  could  not  be  impeached  by 
transcript  of  testimony  at  inquest  nor  by 
stenographer's  notes,  where  stenographer 
could  not  say  that  notes  contained  all  the 
testimony  given  by  the  witness.  State  v. 
Martin  [Or.]  83  P.  849. 

75.  When  a  showing  'has  been  admitted 
for  an  absent  witness,  the  evid'ence  so  given 
cannot  be  contradicted  by  declarations  of  the 
absent  witness.  Funderburk  v.  State  [Ala.] 
39  So.  672.  Where  a  witness  on  a  former 
trial  of  an  action  is  without  the  jurisdiction 
of  the  court  at  the  time  of  the  second  trial 
thereof  and  his  testimony  on  the  first  trial 
is  received  in  evidence,  It  cannot  be  im- 
peached. Lerum  v.  Geving  [Minn.]  105  N.  W. 
967.  On  a  subsequent  trial  the  evidence  of 
a  deceased  witness,  taken  at  a  second  trial, 
cannot  be  impeached  by  showing  that  some 
of  his  statements  on  the  witness  stand  at  the 
first  trial  are  inconsistent  therewith,  where, 
upon  the  second  trial,  his  attention  was  not 
directed  to  such  statements,  and  he  was 
given  no  opportunity  to  explain  the  alleged 
discrepancies.  Omaha  St.  R.  Co.  v.  Boesen 
[Neb.]  105  N.  W.  303. 

74,  75.  Lerum  v.  Geving  [Minn.]  105  N.  W. 
967. 

76.  Funderburk  v.  State   [Ala. J  39  So.   672. 

77.  Error  to  admit  evidence  of  other  mat- 
ters than  those  referred  to  on  cross-exam- 
ination. St.  Clair  v.  State  [Tex.  Cr.  App.]  92 
S.  W.  1095. 

78.  See  4  C.  L.   1967. 
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has  been  made  to  impeach  a  witness,  evidence  which  is  merely  corroboratory  of  his 
testimony  is  inadmissible^"  But  where  the  credibility  of  a  witness  has  been  at- 
tacked by  proof  of  statements  out  of  court  inconsistent  with  his  testimony,  other 
statements  of  the  witness  consistent  with  his  testimony  may  sometimes  be  shown. ^" 
The  mere  fact  that  other  witnesses  have  testified  to  a  different  state  of  facts  will 
not,  however,  make  competent  such  corroboratory  evidence.*^  The  party  calling 
a  witness  sought  to  be  impeached  has  the  right  to  re-examine  the  witness  to  explain 
contradictory  statements  or  circumstances  proved  against  him.^^  Where  the  char- 
acter of  a  witness  has  been  attacked,  proper  evidence  in  rebuttal  is,  of  course,  com- 


79.  Green  v.  State  [Tex.  Cr.  App.]  90  S.  W. 
1115.  "Where  there  was  no  attempt  to  im- 
peach the  witness,  evidence  of  consistent 
statements  was  inadmissible  to  corroborate 
him.  Kesserlin  v.  Hummer  [Iowa]  106  N.  W. 
BOl.  Cross-examination  of  a  witness  held 
not  an  attempt  to  impeach  him.  Common- 
wealth V.  Tucker  [Mass.]  76  N.  B.  127. 
Where  plaintiff  in  a  personal  injury  action 
examined  two  physicians  who  testified  that 
plaintiff's  leg  was  broken,  it  was  improper 
to  ask  a  physician  testifying  for  defendant, 
on  the  cross-examination,  "whether  plain- 
tiff's witnesses  were  not  reputable  physi- 
cians. Weitzel  v.  Fowler  [Mich.]  13  Det. 
Leg.  N.  90,  107  N.  W.  451.  A  statement  by 
a  Tvitness  tending  to  show  the  confidence 
reposed  in  his  integrity  by  his  employer  is 
irrelevant  and  Inadmissible.  Peters  v.  State 
[Ga.]  52  S.  B.  147.  A  defendant  in  a  crim- 
inal prosecution  cannot  introduce  testimony 
to  corroborate  an  unimpeached  witness  for 
the  state.     State  v.  Cato  [La.]  40  So.  633. 

80.  St.  Louis  S.  W.  R.  Co.  v.  Irvine  [Tex. 
Civ.  App.]  13  Tex.  Ct.  Rep.  822,  89  S.  "W.  428; 
Franklin  v.  State  [Tex.  Cr.  App.]  13  Tex.  Ct. 
Rep.  641,  88  S.  W.  357;  Buroh  v.  State  [Tex. 
Cr.  App.]  90  S.  W.  168;  Hudson  v.  State  [Tex. 
Cr.  App.]  90  S.  W.  177;  Craven  v.  State  [Tex. 
Cr.  App.]  90  S.  W.  311.  Where  a  witness  is 
cross-examined  for  the  purpose  of  impeach- 
ing him  and  of  showing  that  his  story  was  a 
recent  fabrication  created  under  the  influ- 
ence of  counsel,  a  similar  statement  made 
previously  may  be  shown  in  corroboration. 
Griffin  v.  Boston,  188  Mass.  475,  74  N.  B.  687. 
Where  a  witness  stated  that  he  was  present 
and  saw  the  fatal  shot  flred  and  is  im- 
peached by  evidence  of  contradictory  state- 
ments, the  party  calling  him  may  prove  that 
he  made  statements  that  he  was  present,  but 
could  not  prove  such  statements.  Hicks  v. 
State  [Ind.]  75  N.  E.  641.  •  Where  a  witness 
is  contradicted  by  way  of  Impeachment  by 
evidence  of  statements  different  from  those 
made  at  the  trial,  the  party  by  whom  the 
witness  was  called  may  prove  statements 
made  about  the  time  the  contradictory  state 
ments  are  alleged  to  have  been  made  in  har 
mony  with  those  made  by  the  witness  at  the 
trial.  Id.  This  rule,  however,  does  not  au 
thorize  the  admission  of  all  prior  harmonious 
statements  but  only  such  as  are  in  harmony 
with  the  part  of  his  testimony  which  has 
been  contradicted  by  the  alleged  contradict 
ory  statements  given  In  evidence.  Id. 
Where  a  witness  has  been  sought  to  be  Im 
peached  by  contradictory  statements,  prior 
statements  consistent  with  his  testimony 
cannot  be  shown  except  for  the  purpose  of 
showing   a   motive   for   the  false    statement, 


removed  at  the  time  of  the  trial,  or  of  show- 
ing the  contradictory  statement  to  be  a  falsi- 
fication of  recent  date.  Chicago  City  R.  Co. 
V.  Matthieson,  113  111.  App.  246.  This  is  the 
rule  even  though  the  corroboratory  state- 
ments sought  to  be  proved  were  made  under 
oath.     Id. 

Held  Incompetent:  A  witness,  sought  to 
be  impeached  by  proof  of  contradictory 
statements  cannot  be  supported  by  proof 
that  he  made  elsewhere  other .  statements 
consistent  with  his  testimony  on  the  stand. 
Cook  V.  State  [Ga.]  53  S.  B.  104.  The  im- 
peachment of  a  witness  by  showing  that  he 
has  made  statements  in  eonfiict  with  his  pres- 
ent testimony  cannot  be  met  by  the  party 
calling  such  witness  with  evidence  that  at 
other  and  different  times  the  impeached  wit- 
ness has  made  statements  in  harmony  with 
his  present  testimony.  People  v.  Turner 
[Cal.  App.]  82  P.  397.  Particularly  is  this 
the  rule  where  there  is  nothing  to  show  that 
the  witness  did  not  have  the  same  motive 
or  interest  to  deceive  when  he  made  the  con- 
firmatory statement  that  he  jnay  have  had 
when  he  testified  to  the  fact.     Id. 

81.  Under  Code  Public  General  Laws  1904, 
§  3,  art.  35,  providing  that  It  shall  not  be 
competent  for  a  party  to  a  cause  who  has 
been  examined  as  a  witness,  when  Impeached 
to  corroborate  his  testimony  by  proof  of  his 
own  declarations  made  to  a  third  person  out 
of  the  hearing  of  his  adversary,  a  plaintiff 
who  testified  to  a  certain  fact  which  was 
contradicted  cannot  corroborate  by  evidence 
of  his  own  declarations  or  statements  to  his 
wife.  Maryland  Steel  Co.  v.  Bngleraan  [Md.l 
61  A.  314. 

82.  Where  It  was  shown,  to  impeach  a 
witness,  that  he  had  not  divulged  facts  he 
was  then  testifying  to,  on  a  previous  exam- 
ination, he  may  show  why  such  facts  were 
omitted  by  him.  Carwile  v.  State  [Ala.]  39 
So.  220.  It  is  not  error  to  permit  a  witness, 
who  has  made  statements  out  of  court  at 
variance  with  his  testimony  given  in  the 
trial  of  a  cause,  to  explain  or  give  his  rea- 
sons, if  he  has  any,  for  making  the  contra- 
dictory statements.  Baum  v.  State  of  Ohio 
6  Ohio  C.  C.  (N.  S.)  515.  Where  a  written 
instrument  signed  by  a  witness  is  Introduced 
to  impeach  him  by  showing  that  Its  contents 
are  inconsistent  with  his  testimony  it  is  prop- 
er to  show  in  rebuttal  evidence  of  what 
transpired  at  the  time  the  paper  was  signed 
in  order  to  explain  the  inconsistency.  Shreve 
V.  Crosby  [N.  J.  Brr.  &  App.]  63  A.  333. 
Where  a  written  statement  has  been  intro- 
duced to  Impeach  a  witness,  It  is  c'ompetent, 
where  It  is  claimed  that  the  statement  was 
obtained  by  fraud  and  deception  to  show  all 
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pej;ent.*^  Thus,  where  conviction  of  a  felony  has  been  shown,  the  fact  that  the  wit- 
ness had  been  pardoned  has  been  held  competent.** 

§  6.  Privilege  of  witnesses.^^ — By  the  fifth  amendment  to  the  Federal  constitu- 
tion, and  by  the  several  state  constitutions  and  bills  of  rights,  a  person  accused  of 
crime  cannot  be  compelled  to  be  a  witness  or  give  evidence  against  himself.*"  The 
privilege  has  been  held  not  to  be  violated  by  admitting  statements  of  the  accused 
after  he  had  been  duly  warned,*^  nor  by  admitting  articles  unlawfully  in  possession 
of  the  accused  and  taken  from  him  when  arrested,**  nor  by  admitting  testimony  of 
officers  concerning  articles  worn  by  accused  and  voluntarily  given  up  by  him  when 
arrested.*"  Where  the  accused  takes  the  stand  and  testifies  in  his  own  behalf,  he 
waives  his  privilege  as  to  all  matters  legal  and  pertinent  before  the  court."" 

The  constitutional  provision  under  consideration  not  only  protects  an  accused- 
person  from  being  made  a  witness  against  himself  in  a  prosecution  against  him, 
but  under  it  no  witness  in  any  legal  proceeding  can  be  compelled  to  give  evidence 
that  would  tend  to  incriminate  him.  In  order  that  a  witness  may  be  entitled  to 
claim  the  privilege,  it  must  appear  from  the  nature  of  the  evidence  which  the  wit- 
ness is  called  upon  to  give  that  there  is  reasonable  ground  to  apprehend  that, 
should  he  answer,  he  would  be  exposed  to  a  criminal  prosecution."^     That  a  fact 


that  was  done  and  said  at  the  time  it  was 
obtained.  National  Enameling  &  Stamping 
Co.  V.  Fagan,  115  111.  App.  590.  Though  the 
fear  of  being  convicted  of  crime  will  not  ex- 
cuse a  witness  for  swearing  falsely,  yet, 
where  upon  a  succeeding  trial  he  admits  the 
falsity  of  the  former  testimony  and  deposes 
to  the  contrary,  attributing  his  perjury  to  the 
fear  above  set  out,  it  may  afford  a  moral 
explanation  suflBcient  to  account  to  the  Jury 
for  the  false  testimony  and  where  the  ex- 
planation is  satisfactory  to  the  jury  the  wit- 
ness may  be  believed  with  or  without  cor- 
roborating circumstances  or  evidence. 
Chandler  v.   State  [Ga.]   58  S.  B.  91. 

83.  Where  evidence  of  reputation  Is  er- 
roneously admitted,  the  party  whose  char- 
acter is  assailed  should  be  allowed  to  rebut 
It.  Murray  v.  Moore  [Va.]  52  S.  E.  381. 
Where  incompetent  impeaching  evidence  is 
Introduced  it  may  be  met  by  countervailing 
evidence  and  motion  to  have  it  stricken  need 
not  be  made.  State  v.  Speritus,  191  Mo.  24, 
90  S.  W.  459.  The  state  laid  a  predicate  for 
Impeaching  defendant  on  his  cross-examin- 
ation but  the  Impeaching  witness  did  not 
testify  until  the  state  put  in  its  rebuttal  evi- 
dence. It  was  held  the  defendant  could  then 
introduce  proof  of  his  good  reputation  for 
truth  and  veracity.  Neill  v.  State  [Tex.  Cr. 
App.]  91  S.  W.  791. 

84.  O'Donnell  v.  People,  110  111.  App.  250. 
See,  also,  2  C.  L.  2184,  n.  30;  and  contra.  Gal- 
lagher V.  People,  211  lU.  158,  71  N.  E.  842,  i 
C.  Li.  1962,  n.  11. 

85.  See  4  C.  L.  1967. 

'86.  A  contempt  proceeding  is  not  a  crim- 
inal case,  within  Const,  art.  1,  §  9,  providing 
that  no  person  shall  be  compelled  in  a  crim- 
inal case  to  give  evidence  against  himself. 
State  V.  Reilly  [Wash.]  82  P.  287.  Under 
Code  1899,  c.  152,  §  20,  providing  th?it  in  crim- 
inal prosecutions  evidence  shall  not  be  given 
against  the  accused  of  any  statement  made 
by  him  as  a  witness  upon  legal  examination 
does  not  apply  where  a  justice  without  war- 
rant of  law  takes  the  sworn  statement  of  a 


person  who  at  the  time  is  not  accused  of  the 
homicide  but  is  afterward  indicted,  for  the 
purpose  of  determining  whether  he  will  hold 
an  inquest.  State  v.  Legg  [W.  Va.]  53  S.  B. 
545.  Game  Laws,  Laws  1900,  p.  58,  c.  20,  8 
193,  providing  that  "no  person  shall  be  ex- 
cused from  testifying  in  any  civil  or  crim- 
inal action  or  proceeding  taken  or  had  under 
this  act  upon  the  ground  that  his  testimony 
might  tend  to  convict  him  of  a  crime,"  does 
not  relate  to  a  party  to  criminal  action.  In 
re  Birdsall,  96  N.  T.  S.  462. 

87.  Hoch  V.  People,  219  111.  265,  76  N.  B. 
356. 

88.  Lawrence  v.  State  [Md.]  63  A.  96. 

89.  In  prosecution  for  larceny  of  shoes, 
testimony  of  a  witness  describing  the  shoes 
worn  by  defendant  when  arrested  was  prop- 
er, where  defendant  was  simply  asked  to 
take  them  off  and  did  _so,  no  threats  being 
made  or  inducements  offered  before  defend- 
ant removed  them.  Moss  v.  State  [Ala.]  40 
So.  340.  If  there  was  error  in  admitting 
such  testimony,  it  was  cured  by  defendant's 
subsequent  statement  that  he  was  asked  to 
take  off  his  shoes  and  did  so.     Id. 

»0.  Person  accused  of  assault  having  tes- 
tified in  chief  that  he  went  into  a  pit  and 
got  a  gun,  a  question  on  cross-examination 
as  to  where  he  got  the  pistol  was  proper. 
Miller  v.  State  [Ala.]  40  So.  342.  Defendant 
in  prosecution  for  illegal  sale  of  intoxicants 
having  availed  himself  of  the  privilege  of 
testifying  given  by  Code  1895,  §  5086,  it  was 
competent  to  prove  by  him  that  a  license  had 
been  issued  to  him.  Davis  v.  State  [Ala.] 
40  So.  663. 

91.  Rudolph  V.  State  [Wis.]  107  N.  W.  466. 
Grand  Jury  was  investigating  liability  of 
national  bank  employe  for  disappearance  of 
cash  from  the  vaults  and  a  cash  book  of  a 
broker  was  desired.  Proceedings  were  pend- 
ing against  the  broker  in  his  own  state  as  a 
party  to  a  "bucket  shop."  Held,  the  possi- 
bility that  the  cash  book  would  disclose  a 
violation  of  the  "bucket  shop"  law,  or  show 
that  he  was  an  abettor  of  the  embezzler,  jus- 
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concerning  which  a  witness  is  questioned  may  become  material  in  a  criminal  prose- 
cution against  him  is  not  alone  conclusive;  the  fact  must  be  a  necessary  and  es- 
sential part  of  the  crime."^  Tlie  statement  of  the  witness  that  his  answer  will  tend 
to  criminate  himself  is  not  conclusive  f^  the  question  is  one  for  the  court  to  be  de- 
termined in  view  of  the  circumstances  of  the  particular  case  and  the  nature  of  the 
evidence  sought  to  be  elicited.^''  The  privilege  is  waived  where  the  witness  testifies 
freely,  and  in  such  case  his  testimony  may  be  used  against  him."' 

Statutes  providing  that  witnesses  shall  not  be  excused  from  testifying  in  cer- 
tain cases  and  granting  immunity  from  prosecution  on  account  of  any  transaction 
concerning  which  Ihey  may  testify"'  are  as  broad,  as  to  the  immunity  granted,  as 
the  constitutional  privilege  of  silence  as  to  self-incrimination,  but  no  broader." 
Such  statutes  operate  only  when  the  witness  testifies  under  real  compulsion,  other 
than  compelling  the  witness  to  appear  by  a  subpoena."*  But  it  has  been  held  that 
the  statutory  immunity  may  be  claimed  by  one  who  has  not  been  subpoenaed  or 
sworn,"'  as  in  the  case  of  persons  who  appear  before  the  commissioner  of  corpora- 
tions and  testify  in  an  investigation  being  made  by  him  under  direction  of  a  reso- 
lution of  Congress.^  The  Federal  statute  of  1903  providing  that  no  person  shall 
be  prosecuted  or  be  subjected  to  any  penalty  or  forfeiture  for  or  on  account  of  any 
transaction,  matter  or  thing  concerning  which  he  may  testify  or  produce  evidence 
in  any  proceeding,  suit,  or  prosecution  under  the  anti-trust  act  and  certain  other 
statutes,  is  held  to  furnish  sufficient  immunity  from  prosecution^  though  it  may  not 
afford  protection  against  prosecution  in  state  courts  for  an  offense  disclosed.*  The 
examination  of  witnesses  before  the  grand  Jury  concerning  an  alleged  violation  of 
the  anti-trust  act  is  a  "proceeding"  within  the  meaning  of  the  act  of  1903.*    The 


tlfled  his  refusal  to  produce  the  book  or  to 
make  statements  sho^wing  his  possession  of 
it.     BaUmann  v.  Fagin,  200  U.  S.  1S6,  50  Law. 

Ed. .     An  officer  of  a  bankrupt  corporation 

who  is  under  indictment  In  a  state  court  for 
embezzlement  of  the  funds  of  the  corpora- 
tion, cannot,  on  his  examination  before  the 
referee,  as  against  his  claim  of  privilege,  be 
required  to  state  whether  he  misappropriated 
certain  money  of  the  corporation  but  may  be 
compelled  to  state  whether  he  has  any  of  the 
corporate  property  in  his  hands  or  under  his 
control.  In  re  Hooks  Smelting  Co.,  138  I". 
954. 

»iS.  Rudolph  V.  State  [Wis.]  107  N.  "W.  466. 
Under  Laws  1901,  p.  106,  c.  85,  no  party  or 
witness  shall  be  excused  from  testifying  in 
certain  cases,  but  persons  testifying  are  pro- 
tected from  prosecution  for  matters  testified 
to.  The  fact  that  a  person  testified  before  a 
grand  jury  that  he  was  an  alderman  but 
knew  of  no  bribery  or  crookedness  in  public 
affairs,  did  not  render  him  immune  to  a  pros- 
ecution for  bribery  tliough  proof  that  he  was 
an  alderman  was  essential  to  prove  that 
crime.     Id. 

93,  94.  Rudolph  v.  State  CWIs.]  107  N.  W. 
466. 

5)5.  Where  a  person  not  under  arrest 
makes  a  statement  before  the  grand  Jury  be- 
lieving at  the  time  that  he  is  under  suspi- 
cion of  having  committed  the  offense  being 
investigated  by  that  body,  his  statement  may 
be  used  against  him  on  his  trial  for  such  of- 
fense though  he  was  not  given  the  statutory 
warning.  Smith  v.  State  [Tex.  Cr.  App.]  90 
S.  W.  37. 

06.     An  alderman  who  testified  before  the 


grand  Jury  that  he  knew^  of  no  alderman 
having  solicited  or  received  money  for  votes, 
and  that  he  had  not  received  money  for  his 
vote,  was  held  not  to  have  testified  to  any 
transaction  which  would  make  him  immune 
to  a  prosecution  for  bribery  under  Laws  1901. 
p.  106,  c.  85.  State  v.  Murphy  [Wis.]  107  N. 
W.  470. 

97.  State  V.  Murphy  [Wis.]  107  N.  W.  470. 
Dodge,  J.,  who  ivrites  the  principal  opinion, 
dissenting.  The  view  of  Judge  Humphrey, 
of  the  Federal  district  court,  is  that  the  im- 
munity granted  by  the  act  creating  the  de- 
partment of  Commerce  and  Labor  is  broader 
tlian  tlie  privilege.  United  States  v.  Armour 
&   Co.,   142   F.    SOS. 

9S.  State  V.  Murphy  [Wis.]  107  N.  W.  470. 
Dodge,  J.,  dissenting.  A  person  is  not  com- 
pelled to  give  evidence  against  himself  until 
he  ha."!  been  summoned  and  sworn  as  a  wit- 
ness and  his  rights  are  not  infringed  on  his' 
being  required  to  appear  before  the  grand 
Jury  in  pursuance  of  a  subpoena  and  he 
sworn.     People  v.  Hummel,  96  N.  T.  S.  87S. 

99.  United  States  v.  Armour  &  Co.,  142  F. 
SOS. 
■  1.  Persons  who  appeared  before  the  com- 
missioner of  corporations  in  the  "Beef  Trust" 
investigation  which  the  commissioner  of  cor- 
porations was  directed  to  institute  by  the 
Martin  Resolution  of  the  House  of  Repre- 
sentatives of  February  25,  1903,  are  entitled 
to  the  immunities  granted  by  27  Stat.  443 
and  32  Stat.  827.  904.  United  States  v.  Ar- 
mour &  Co.,  142  F.  808. 

2,  3.     Hale  v.  Henkel,  201  U.  S.  43,  BO  Law. 

Ed. ;  Nelson  v.  U.  S.,  201  U.  S.  92,  50  Law 

Ed. . 
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immiinity  granted  by  the  act  is  not  rendered  insufScient  by  tbe  difficulty,  if  any, 
of  procuring  tlie  testimony  given  before  the  grand  jury,  in  order  to  sustain  a  plea 
of  immunity.^  The  privilege  against  self-incrimination  is  purely  personal  to  the 
witness  and  he  cannnot  claim  it  for  another  person,"  nor  for  a  corporation  of  which 
he  is  an  officer  or  employe.'  A  corporation  cannot  claim  the  privilege  where  its 
agents  are  called  upon  for  evidence.'  A  witness  subpoenaed  to  testify  in,  regard  to 
violations  of  the  Kansas  anti-trust  act  cannot  refuse  to  testify  on  the  ground  that 
the  immunity  granted  by  the  act  does  not  preclude  use  of  his  testimony  in  a  prose- 
cution under  the  Federal  anti-trust  act.* 


4.  Hale  V.  Henkel,  201  U.  S.  43,  50  Z&w. 
Ed. ;  In  re  Hale,  139  P.  496. 

5,  6.  Hale  V.  Henkel,  201  U.  S.  43,  50  Law. 
Ed. . 

7.  Hale  v.   Henkel,    201   U.   S.    43,    50  Law. 

Ed. ;  MoAlister  v.  Henkel,  201  U.  S.  90,  50 

Law.  Ed. . 

Note:  "It  is  evident  from  its  origin  that 
the  function  of  the  privilege  is  to  protect  a 
person  who  is  called  to  the  stand  to  testify 
and  that  it  is  not  intended  to  protect  those 
who  are  not  witnesses.  State  v.  Wentworth,  65 
Me.  234,  20  Am.  Rep.  6SS;  Commonwealth  v. 
Shaw,  4  Gush.  [Mass.]  594;  New  York  Life 
Ins.  Co.  V.  People,  195  111.  430;  McBlree  v. 
Darlington,  187  Pa.  593.  63  Am.  St.  Rep.  592; 
"Wigmore,  Evidence,  §  4196,  p.  3136.  Conse- 
quently the  "Witness  can  set  up  his  privilege 
only  for  his  own  protection  and  not  for  an- 
other's benefit.  In  re  Moser  [Mich.]  101  N. 
■W.  588;  Brown  v.  Walker.  161  U.  S.  591,  40 
Law.  Ed.  819.  This  is  also  true  where  that 
other  person  is  the  principal  or  employer  of 
the  witness.  Gibbons  v.  The  Waterloo 
Bridge  Co.,  4  Price,  491;  17.  S.  Exp.  Co.  v.  Hen- 
derson, 69  Iowa.  40.  Should  not  the  rule  be 
applied  in  accordance  with  the  two  cases  last 
cited  to  an  officer  of  a  corporation,  who,  him- 
self granted  annesty  by  statute,  refuses  to 
answer  questions  put  to  him  before  a  Fed- 
eral grand  jury  on  the  ground  that  his 
answers  "will  incriminate  the  corporation 
against  which  criminal  proceedings  are  be- 
ing taken?  This  question  the  Supreme 
Court  of  the  United  States  has  recently  an- 
s"wered ,  in    the    affirmative    in    the    cases    of 

Hale  V.  Henkel,  201  U.  S.  43,  50  Law.  Ed. , 

and  McAlister  v.  Henkel,  201  U.  S.  90,  50  Law. 

Ed. .     In  view  of  the  historical  reason  for 

the  existence  of  the  privilege  no   other  an- 
swer could  be  given." — 6  Columbia  L,  R.  344. 

8.  The  right  to  immunity  from  prosecu- 
tion for  violation  of  the  Anti-Trust  or  Inter- 
state Commerce  Laws,  because  of  evidence 
given  before  the  Commissioner  of  -Corpora- 
tions or  Interstate  Commerce  Commission  is 
limited  to  the  individuals  who  give  evidence 
and  cannot  be  claimed  by  corporations  whose 
agents  such  individuals  are.  United  States 
V,  Armour  &  Co.,  142  P.  808.     See,  also,  Hale 

v.  Henkel,  201  U.  S.  43,  50  Law.  Ed. ,  and 

McAlister  v.  Henkel,  201  U.  S.  90,  50  Law.  Ed. 

Note:  Following  are  comments  on  Hale  V. 
Henkel,  201  U.  S.  43.  50  Law.  Ed.  — :  "In 
England  the  principle  'nemo  tenetur  seipsum 
accusare'  is  merely  a  rule  of  evidence,  but  in 
the  United  States  it  is  a  constitutional  right. 
Counselman V.Hitchcock,  142  U.  S.  547,  35  Law. 
Ed.  1110.  This  constitutional  right  is,  however, 


only  an  enactment  of  the  common-law  doc- 
trine (See  Wigmore,  Ev.,  §  2252),  and  how- 
ever differently  expressed  in  the  various 
constitutions,  the  same  principle  is  enun- 
ciated by  all.  Counselnlan  v.  Hitchcock,  142 
U.  S.  547,  at  584-686,  35  Law.  Ed.  1110.  The 
application  of  this  principle  to  corporations 
involves  two  questions:  first,  is  there  any- 
thing In  the  nature  of  the  privilege  that 
makes  it  inapplicable  to  corporations?  sec- 
ondly, is  there  anything  in  the  nature  of  a 
corporation  that  unfits  it  for  the  privilege? 
"The  privilege  is  in  its  nature  personal,  for 
no  one  can  assert  it  except  the  one  from 
whom  the  evidence  i.=!  sought  (New  York  Life 
Ins.  Co.  V.  People,  195  111.  430),  and  that  one 
must  be  the  person  who  is  in  danger  of  in- 
crimination. An  agent,  provided  he  himself 
is  in  no  danger  of  incrimination,  cannot  re- 
fuse to  testify  for  fear  of  incriminating  his 
principal,  even  though  the  principal  be  a 
corporation  (Gibbons  v.  Proprietors  of  Wa- 
terloo Bridge,  5  Price,  491),  though  there  is 
at  least  one  case  to  the  contrary,  holding 
that  the  agent  on  the  stand  is  the  corpora- 
tion on  the  stand  (Davies  v.  Lincoln  Nat. 
Bank.  4  N.  Y.  S.  373).  The  Supreme  Court. 
however,  accepts  the  prevailing  view,  and  if 
that  is  sound,  it  must  follow  logically  that 
a  corporation  can  never  be  a  witness,  with 
a  possible  exception  in  the  case  of  a  bill  of 
discovery  filed  directly  against  it.  In  such 
a  case  it  has  been  held  that  a  corporation  is 
entitled  to  the  privilege  against  self-incrim- 
ination. Logan  V.  Pennsylvania  R.  Co.,  132 
Pa.  403.  But  bills  of  discovery  apply  only 
to  civil  cases  (See  Logan  v.  Pennsylvania  R. 
Co.,  132  Pa.  403),  and  it  is,  therefore,  difficult 
to  see  how  the  corporation  could  assert  the 
privilege  In  an  investigation  by  the  state, 
unless  one  adopts  the  apparently  erroneous 
New  York  view  that  an  officer  on  the  stand 
represents  the  corporation.  From  the  na- 
ture of  the  privilege,  then,  it  is  seen  that 
the  corporation  may  in  one  narrow  class  of 
pases  be  in  a  position  to  exercise  it.  While, 
then,  in  a  civil  suit,  it  would  seem  that  there 
is  no  reason  for  treating  the  corpdration 
differently  from  a  natural  person,  yet,  in  an 
Investigation  by  the  state,  there  is  a  difCer- 
ence  arising  from  the  very  nature  of  a  cor- 
poration and  of  corporate  rights.  The  cor- 
poration receives  its  rights  from  the  state 
and  can  act  only  in  a  manner  prescribed  by 
its  creator.  It  has  special  privileges  and 
franchises  and  must  account  for  their  use, 
and  it  would  be  subversive  of  Justice  to  say 
that  it  could  refuse  to  do  so  on  the  ground 
that  it  had  abused  them.  Therefore,  al- 
though a  corporation  is  held  by  the  princ'- 
pal  case  within  the  protection  of  the  Fourth 
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The  constitutional  protection  against  tinreasonable  searches  and.  seizures  can- 
not ordinarily  be  invoked  to  justify  refusal  of  an  officer  of  a  corporation  to  produce 
its  books  and  papers  in  obedience  to  a  subpoena  duces  tecum  issued  in  aid  of  a  grand 
jury  investigation  of  an  alleged  violation  of  the  anti-trust  act.^°  But  if  a  subpoena 
is  so  sweeping  as  to  the  documentary  evidence  demanded  as  to  amount  to  an  un- 
reasonable search  and  seizure,  the  corporation  is  entitled  to  immunity  therefrom.^"^ 
Eefusal  of  corporate  officers  to  produce  documentary  evidence  cannot  be  justified  on 
the  ground  that  their  possession  of  the  evidence  desired  was  not  personal  but  that 
of  the  corporation.^^  The  immateriality  of  evidence  sought  to  be  elicited  cannot 
justify  the  refusal  of  witnesses  to  obey  the  orders  of  the  Federal  circuit  court,  re- 
quiring them  to  answer  questions  put  to  them  and  to  produce  written  evidence  in 
their  possession,  on  their  examination  before  a  special  examiner.^^ 

The  fact  that  stolen  property  was  returned  to  a  person  upon  his  solemn  promise 
of  secrecy  and  immimity  from  prosecution  of  the  person  who  committed  the  larceny 
does  not  excuse  such  person,  testifying  before  the  grand  jury,  from  disclosing  the 
name  of  the  person  who  returned  the  property,^*  even  though  it  should  be  made  to 
appear  that  the  person  who  returned  the  property  was  the  wife  of  the  guilty  party 
and  could  not  be  made  to  testify  against  him.^' 

A  witness  may  not  be  required  to  disclose  trade  secrets.^* 


(Hale  V.  Henkel,    201 TJ.  S.  43,  50  Law.  Ed. ), 

and  has  been  held  -within  the  protection  by  the 
clause  in  the  Fifth  forbidding  double  je'op- 
ardy,  it  would  seem  that  its  nature  prevents 
it,  as  between  it  and  the  state,  from  receiv- 
ing immunity  from  investigation  and  dis- 
closure of  Its  internal  affairs." — 19  Harv.  I.. 
E.  523. 

"It  Is  declared  In  the  opinion  that  a  cor- 
poration cannot  set  up  the  privilege  against 
self-incrimination  in  refusing  to  produce  its 
books,  since  "there  is  a  clear  distinction  be- 
tween an  individual  and  a  corporation."  It 
may  be  questioned  whether  this  was  neces- 
sary to  the  decision,  and  whether  the 
grounds  stated  are  intended  to  make  the 
proposition  an  unqualified  one.  But  the  lan- 
guage is  express;  and  the  ruling  seems  to  be 
the  first  one  of  its  kind  in  any  jurisdiction. 

"What  does  It  teach,  as  to  the  practical 
method  for  going  about  to  procure  this  sort 
of  evidence  against  corporations,  in  the  pro- 
ceedings now  so  common?  The  prosecutor 
or  investigator.  It  is  obvious,  has  his  choice 
at  the  outset  between  two  modes.  Either 
he  may  call  upon  the  corporation  directly  for 
Its  documents,  or  he  may  demand  them  of  an 
officer  of  the  corporation.  If  he  takes  the 
latter  course,  he  must  inevitably  give  im- 
munity to  the  officers  personally,  supposing 
that  he  is  a  prosecuting  attorney,  and  he 
runs  a  great  risk  of  p-foduoing  the  same  ef- 
fect, if  he  is  an  investigating  commissioner, 
under  the  recent  ruling  in  the  Chicago  Pack- 
ers' Case  (noticed  elsewhere).  But  if  he 
takes  the  latter  course,  demanding  from  the 
corporation  directly,  he  avoids  these  disad- 
vantages; for  the  corporation  has  no  privi- 
lege to  refuse  (under  Hale  v.  Henkel,  201  TJ. 

S.  43,  50  Law.  Ed. ),  and  the  officers,  not 

having  been  personally  subjected  to  the  de- 
mand, cannot  invoke  their  privilege,  and, 
therefore,  do  not  benefit  by  the  immunity 
clause.     Thus  botli  the  corporation  and  (most 


important)  the  officers  remain  liable  to  pros- 
ecution. Is  not  this  the  practical  lesson  to 
be  drawn  from  these  decisions? 

"Vet  it  remains  to  ask  whether  the  Court's 
opinion  has  not  left  a  vital  point  still  un- 
noticed. That  point  is  this:  The  privilege 
began,  continued,  and  now  exists  at  common 
law,  independently  of  statute;  the  Constitu- 
tion merely  guarantees  it  against  legislative 
alteration;  did  the  supreme  court,  then,  mean 
to  say  that  a  corporation  was  and  is  not 
within  the  privilege  at  common  law?  or  did 
they  mean  to  say  merely  that  the  Constitu- 
tional guarantee  of  it  to  all  "persons'  does 
not  include  corporations?  If  they  meant  the 
former,  then  no  immunity  needs  to  be  given 
to,  nor  can  be  claimed  by,  a  corporation; 
and  courts  are  free  to  exact  everything  from 
a  corporation.  But  if  they  meant  the  lat- 
ter, then  the  privilege  stands,  for  corpora- 
tions, until  abolished  by  the  legislature; 
hence,  if  the  legislature  has  not  abolished  it 
the  corporation  may  still  claim  it;  and  hence 
also,  if  the  legislature  in  abolishing  it  has 
chosen  (unnecessarily,  to  be  sure)  to  grant 
immunity  as  an  inseparable  gift  annexed 
thereto,  the  corporation  will  get  the  im- 
munity when  forced  to  relinquish  the  priv- 
ilege. The  importance  of  this  distinction  in 
the  current  attempts  to  investigate  corpo- 
rate conduct  is  obvious.  But  we  doubt 
whether  any  certain  light  upon  it  Is  to  be 
found  in  Hale  v.  Henkel,  201  U.  S.  43,  50  Law 
Ed. ."     Professor  Wigmore  In  1  111.  L.  R. 

0.  Under  Kan.  Laws  1897,  c.  265,  §  10  only 
such  questions  as  relate  to  transactions 
withm  the  state  are  material  in  a  hearing 
under  the  act;  hence  a  prosecution  under  the 
Federal  act  based  on  testimony  given  in  a 
state  case,  is  too  remote  a  possibility  to  war 
rant  a  refusal  to  testify.  Jack  v.  State  of 
Kansas,  201  V.  S.  92,  50  Law.  Ed. 

10.     Hale  V.  Henkel,   201  U.  S.  43,  50  Law 
Ed.  . 
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§  7.  Subpoenas,  attendance,  and  fees}'' — The  compensation  of  witnesses^'  and 
liability  therefor^'  and  the  mode  of  compelling  their  attendance^"  are  statutory.  A 
witness  cannot  be  compelled  to  attend  unless  his  compensation  has  been  paid  or 
tendered.^^     The  production  of  documentary  evidence  is  elsewhere  treated.^^ 


11.  Subpoena  held  unreasonable.  Hale  v. 
Henkel,  201  U.  S.  43,  50  Law.  Ed. . 

13.  13.  Nelson  V.  U.  S.,  199  U.  S.  372,  50 
Law.  Ed. . 

14.  Witness  properly  fined  for  refusing  to 
disclose  name.  Rogers  v.  State  [Miss.]  40  So. 
744. 

15.  Rogers  v.  State  [Miss.]  40  So.  744. 

16.  Requiring  one  to  disclose  the  names 
of  men  he  uses  to  fraudulently  obtain  goods 
from  another  Is  not  a  trade  secret.  In  re 
Park,  138  P.  421.  An  order  requiring  a  wit- 
ness to  answer  certain  questions  on  cross- 
examination  in  interference  proceedings  In 
the  Patent  Office  may  be  denied  on  the  claim 
of  the  witness  that  they  require  him  to  dis- 
close a  secret  process.  HerreshofE  v. 
Knietsch,  127  P.  492, 

17.  See  4  C.  L..  1970. 

18.  One  testifying  as  an  expert  in  a  crim- 
inal prosecution  on  a  subject  requiring  spe- 
cial knowledge  and  skill,  in  the  absence  of 
a  special  contract,  is  entitled  only  to  the 
statutory  fee.  Main  v.  Sherman  County 
[Neb.]  103  N.  W.  1038.  In  Montana,  a  wit- 
ness attending  a  trial  is  entitled  to  mileage 
and  sums  paid  as  mileage  may  be  taxed  as 
costs,  though  witness  resided  out  of  the 
countv  of  trial  and  more  than  30  miles  from 
the  place  of  trial.  Great  Palls  Meat  Co.  v. 
Jenkins  [Mont.]  84  P.  74. 

19.  Under  the  Indiana  statutes  where  the 
state  In  a  criminal  prosecution  in  good  faith 
procures  the  attendance  of  witnesses  it  "vvill 
not  loee  its  right  to  recover  the  costs  of  such 


witnesses  because  the  subsequent  conduct  of 
the  accused  renders  their  attendance  unnec- 
essary. Where  the  defendant  at  first  pleaded 
not- guilty  but  at  the  time  set  for  trial  en- 
tered a  plea  of  guilty  the  defendant  is  liable 
for  the  costs  of  all  witnesses  though  the 
names  of  some  of  them  were  not  indorsed  on 
the  indictment.  Cameron  v.  State  [Ind.  App.] 
76  N.  B.  1021. 

20.  In  New  York  children,  when  wit- 
nesses, may  be  committed  to  secure  their 
attendance  as  witnesses.  Code  Cr.  Proc.  g§ 
215,  218  and  Pen.  Code  §  291,  construed. 
People  V.  Society  for  Prevention  of  Cruelty 
to  Children,  48  Misc.  175,  95  N.  Y.  S.  250.  By 
statute  (Rev.  St.  c.  51,  §  36),  the  report  of  the 
master  is  made  the  basis  for  the  order  of  at- 
tachment against  one  who  willfully  neglects 
to  obey  a  subpoena  issued  by  the  master, 
and  such  report  must  contain  the  necessary 
elements  to  warrant  the  order  for  attach- 
ment.    Hollister  v.  People,   116  111.  App.  338. 

21.  Under  Code  Civ.  Proc.  5  3318,  a  wit- 
ness cannot  be  compelled  to  aitend  unless 
he  is  paid  mileage  and  the  statutory  per 
diem.  In  re  Depue  [N.  Y.]  77  N.  B.  798.  And 
in  a  proceeding  for  contempt  for  not  appear-, 
ing  it  must  be  shown  that  those  conditions 
were  complied  with.  Id.  An  attachment  for 
contempt  for  failure  to  obey  a  subpoena 
should  not  be  ordered  where  it  does  not  ap- 
pear that  the  witness  was  paid  or  tendered 
his  fees.  Hollister  v.  People,  116  111.  App. 
338. 

22.  See  Evidence,  5  C.  L.  1301. 
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ABATEMENT  AND  REVIVAL.. 

Causes.     Vol  1  p   1  n  8,   9,   10,   11;   p   2  n  19. 

Vol  3  p  1  n  8;  p  2  n  9,  13,  14;  p  6  n  25,  26; 
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Revival   and    continuation.     Vol    1   p   4   n    77; 
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Substitution  of  parties.     Vol  3  p   12  n  20,   22, 
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ABDUCTION. 

Vol 

1 
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5 

P 

9  n  24,  26. 

ABORTION. 

Vol 

5 

p  9  n   27,   32. 

ABSENTEES. 

Vol 

5 

p  11  n  59,  60. 

ACCESSION  AND   CONFUSION    OF  PROP- 
ERTY. 

Vol   1  p  7  n  30.     Vol  5  p  12  n  74. 

ACCORD     AND     SATISFACTION. 

The  accord  in  general.  Vol  1  p  8  n  43;  p  9 
n  43,  44,  45,  48,  61,  53,  55,  56.  Vol  3  p  17 
n  78,  79,  83,  84;  p  18  n  92,  93,  94;  p  19  n  95, 
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Fraud,  mistake  and  duress.  Vol  1  p  11  n 
89.    91._     Vol  3  p  23  n  39,  43.     Vol  5  p  20  n 

J   43,    52, 

Satisfaction  or  discharge.  Vol  1  p  12  n  98, 
2,  9.     Vol  3  p  23  n  46,  49.     Vol  5  p  21  n  57. 

Pleading,  issues  and  proof.  Vol  3  p  23  n  53; 
p  24  n  54,   56,   59,    62,   63. 

ACCOUNTING,  ACTION  FOR. 

Nature  of  remedy  and  jurisdiction.  Vol  1  p' 
13  n   35,   37.     Vol  3  p  25  n  67,   71,   73;  p  26 

■     n  83.     Vol  5  p  23  n  5,  8. 

Persons  liable  and  entitled.  Vol  5  p  26  n  87, 
88,   90,    91. 

Practice  and  procedure.     Vol  1  p  14  n  51,  52; 


p  15   n   60,   65,    70. 
p    27   n   9. 


Vol  3  p  26    n  94,  99,   3; 


ACCOUNTS     STATED    AND     OPEN     AC- 
COUNTS. 

Nature  and  elements  of  several  kinds.  Vol' 
1  p  15  n  73,  79,  80;  p  16  n  83.  Vol  3  p 
27  n  17;  p  29  n  28,  31.  Vol  5  p  26  n  44, 
48,   49,    51. 

Binding  effect,  rights  and  liabilities.  Vol  1 
p  16  n  90.     Vol  5  p  27  n  63,  66,  67. 

Remedies  on  account  stated.     Vol  5  p  28  n  79. 

Pleading.     Vol   1  p  16  n  97. 

Evidence  and  questions  of  fact.  Vol  1  p  17 
n  7,  12,  13.     Vol  3  p  30  n  60,  65,.  66. 

Remedies  on  open  accounts.     Vol  1  p  17  n  19. 

ACKNOWLEDGMENTS. 

Taking  and  making.     Vol  3  p  33  n  10. 
Certificate.     Vol   3   p  34   n   20. 
Operation  and  effect.     Vol  5  p  32  n   37,  42. 
Defects   and   invalidities.     Vol   3   p   34   n   31; 
p   35   n   35. 

ACTIONS. 

Vol  1  p  20  n  81.  Vol  3  p  36  n  40,  43,  46,  49. 
Vol    5    p   33    n    62. 

ADJOINING    OWNERS. 


Rights,      duties. 

Vol  1  p  22  n  4 

p  34  n  70. 
Lateral  support.     Vol 

37  n  69,  70;   p  38  n  V 
Measure   of  damages. 


and     liabilities     generally.- 
5.     Vol  3  p  40  n  96.     Vol  5 


1  p   21  n  94.     Vol  3  p 
3,  81. 
Vol    1    p   22    n    12,    15. 


ADOPTION     OF    CHILDREN. 

Adoptive  acts  and  proceedings.     Vol   1   p   26 

n  96. 
Consequences  of  adoption.     Vol  1  p  27  n  11, 

13,  14,  15.     Vol  5  p  43  n  9,  11. 

ADULTERATION. 

Legislation  and  regulation.     Vol  1  p  28  n  19, 

20.     Vol  3  p  47  n  22.     Vol  5  p  44  n  14. 
The  offense.     Vol   1  p  28  n  21,  25,  32.  33.  34. 

Vol  3  p  48   n  36,   38. 
Enforcement  and  prosecution.     Vol   1  p  29  n 

35,  .40,    41.     Vor3   p   48    n    44.     Vol    5    p    44 

n  26;  p  45  n  26. 

ADVERSE    POSSESSION. 

Agairtst   whom   available.     Vol   5   p   46   n  54; 

p   47   n    60. 
To  whom  available.     Vol  3  p   53  n   26,   28. 
Definition   and   essential   elements.     Vol    1   p 
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32   n  90,   97.     Vol  3  p   64  n   43.     Vol  S  p  47 
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Hostility.     Vol  1  p  32  n  9;   p  33  n   17.     Vol  3 

P  55  n   68;  p  56  n  73.     Vol  5  p  49  n  88,  89, 

97. 
Continuity.     Vol  3   p   56   n   82.    83. 
Duration.     Vol  3  p  57  n  96;  p  58  n  12. 
Suffioienoy    of  possession.  '  Vol   3    p    02    n   57. 

Vol  5  p  56  n  3;  p  57  n  8. 
Pleading-,    evidence    and    instructions.     Vol    5 

p  58  n   22. 

f  AFFIUAVITS. 

Vol  1  p  42  n  5,  12;  p  43  n  15,  16.  Vol  S  p 
65  n  3,  7;  p  60  n  24,  25.  Vol  5  p  60  n  57, 
58;  -p  61   n  66,   75. 
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Vol  3  p  60  n  28;  p  68  n  48.     Vol  5  p  62  n  83. 

AGENCY. 

Vol  3  p  68  ri  54. 

t'he  relation.  Vol  1  p  44  n  33,  43,  44,  53. 
Vol  3  p  69  n  67;  p  70  n  71,  74,  78.  Vol  5  p 
65  n  23,  30;  p  66  n  31. 

Implied  agency.  Vol  1  p  45  n  62.  Vol  3  p 
71  n  90;  p  72  n  96.  Vol  5  p  66  n  43;  p  67 
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n  73,  74,  77,  78,  79,  80,  84,  86.  Vol  3  p  72  n 
11;  p  73   n  16,  17;  p  74  n  18. 

Evidence  of  agency.  Vol  5  p  68  n  67;  p  69 
n  78,   81;  p   70   n  85,   86. 

Estoppel  to  assert  or  deny.  Vol  3  p  74  n  20, 
21. 

Termination  of  relation.  Vol  3  p  75  n  28. 
Vol  5  p  72  n  4,  6. 
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83  n  83,  86;  p  84  n  87,  89,  92;  p  85  n  98;  p 
86  n  4;  p  87  n  13. 

Rights  and  liabilities;  agent  to  third  persons. 
Vol  1  p  61  n  45.  Vol  3  p  92  n  88;  p  93  n 
94.     Vol  5  p  87  n  23;  p  88  n  29,  30. 
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n  83.  Vol  5  p  89  n  44;  p  90  n  45,  54;  p  91 
n  61;  p  92  n  65;  p  93  n  84;  p  94  n  84. 

ALIENS. 

Disabilities  and  privileges.  Vol  1  p  68  n  60, 
02.  Vol  3  p  139  n  40,  41,  42,  46,  47,  48;  p 
140  n  50,  52,  53. 

Naturalization.     Vol   3    p  146   n   40,,   41,   42. 
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Vol    5   p   104   n    43. 
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Waiver,  oleotion,  transfer  or  extinguishment. 

Vol   1   p    86   n   20;   p   87   n   36.     Vol  3   p   168 

n  40;  p  169  n  55.     Vol  5  p  123   n  25;  p  124 

n    25. 
Appeal   or  error.     Vol   1  p  88  n   69.     Vol  3   p 

171  n  75,  76. 
What   remedy    is    proper.     Vol    1    p    89    n    83. 

Vol  3  p  172  n  89,  94.     Vol  5  p  127  n  68. 
Persons  entitled  to  review.     Vol   1  p  91   n  8. 

17.   19;   p  92  n  23,   28,   34,   35.  36,  37.     Vol   3 

p  173  n  8,  10,  15;  p  174  n  16,  20,  22,  23,    25, 

31.     Vol   5    p   128    n   75. 


6  Cur.  Law. 


NEW  YORK  IXDEX  DIGEST. 
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Necessary    or    proper    parties    to    be    joined. 

Vol  1  p  93  n  52. 
Adjudications  , which  may  be  reviewed.  Vol 
1  p  94  n  75;  p  95  n  84,  87,  90,  91,  92,  95;  p 
9G  n  96,  99;  p  97  n  26;  p  98  n  42,  47;  p  99 
n  64;  p  100  n  67,  69;  p  101  n  84,  85;  p  102 
n  91,  93,  94,  96;  p  103  n  96,  97,  98,  1,  5.  Vol 
3  p  177  n  72,  73;  p  178  n  90,  93,  96;  p  180 
n  26,  28,  32;  p  181  n  36,  37,  39,  40,  45,  49; 
p  182  n  64,  67,  68,  69;  p  183  n  70,  71,  81,  85. 
Vol  5  p  130  n  94;  p  131  n  97,  99,  2;  p  133  n 
25;  p  134  n  30,  34;  p  135  n  36;  p  136  n  37, 
38,  40;  p  137  n  41,  44,  49;  p  138  n  52,  57; 
p  139  n  61. 
Eeviewableness  dependent  on  character  or 
value  of  action,  subject-matter  or  con- 
troversy. Vol  1  p  107  n  77,  80.  Vol  5  p 
139  n  65;  p  144  n  3. 
Certifiable  or  reserved  questions  and  report- 
ed cases.  Vol  1  p  113  n  81.  Vol  5  p  146  n 
30. 
Courts  of  review  and  their  jurisdiction.     Vol 

5  p  147  n  37,  41. 
Bringing-  up  the  cause.     Vol  3  p  193  n  45. 
Time    for   instituting  and   perfecting.     Vol    1 

p  117  n  36,  45.     Vol  5  p  150  n  68. 
Notice,   citation   and  summons.     Vol    1   p   118 
n    69,    70;   p   119   n   81,    82,    83.     Vol  3   p   196 
n   79,  86. 
Application  for  leave  to  appeal.     Vol  1  p  120 

n    98. 
Allocatur,  .order   for  appeal,   certificate.     Vol 

1   p    121   n   28. 
Bonds,  security,  etc.     Vol  1  p  121  n  35;  p  122 
n  43;  p  123   n  69;  p  124  n  86.     Vol  3  p  199 
n    34,    35,    3,6. 
Supersedeas.     Vol  1  p  125   n    2,   6,   13.     Vol  3 
p  201    n   77;  p   202   n   4,   5;   p  203  n  27.     Vol 
5  p  15  n  48,  53,   55;  p  159  n  76;-  p  160  n  76. 
What  is  part  of  record  proper.     Vol  1  p   129 
n  89.     Vol  3  p  208  n  10.     Vol  S  p  163  n  18; 
p  164   n  25. 
The  bill  of  exceptions.     Vol  1  p  132  n  46. 
TTie  settled  case  or  statement  of  facts.     Vol 
3  p  213  n  11;  p  214  n  23,  24,  25;  p'215  n  32. 
Vol  5  p  171  n  91,  95;  p  172  n  6;  p  173  n  7. 
Sufficiency   of   entire   record    to  "present   par- 
ticular questions.     Vol  5   p  175  n   26,   27;  p 
176   n   30;   p  178   n   35;   p   179   n   37;    p   180  n 
39;   p  182  n  41;  p  183  n   43;  p  184  n   43,    44, 
Conclusiveness    of   record   and   effect   of   con- 
flicts therein.     Vol   5  p  185   n  47. 
Transmission  of  proceedings  and  evidence  to 
reviewing  court.     Vol   1  p   137   n   32;  p   138 
n  37,   51.     Vol  3  p  218   n  5;  p   219  n  15,   21; 
p  220  n  36.     Vol  5  p  186  n  59;  p  189  n  89. 
Calendars;     trial    dockets;     terms.     Vol    3    p 

221   n  56.     Vol  5  p  191  n  24. 
Forming  issues.     Vol    1   p  140   n   80;    p  141   n 
83;   p   142   n   94;   p   143   n   8.     Vol  3   p  222  n 
73,  76;  p  223  n  80.     Vol  5  p  192  n  42. 
Briefs   and   arguments.     Vol    1   p    149   n   7;    p 

150  n  8,  12,  13.     Vol  5  p  200  n  84,  85. 

Groxinds  for  dismissing,   etc.     Vol   1   p  150  n 

19;    p  153  n  43.     Vol  3  p  232  n  45;  p  234  n 

65.     Vol  5  p  201  n  98,  99;  p  202  n  5;  p  204  n 

9;   p   205   n   11;   p   206  n   17;   p    207   n   27,   33. 

Raising  and  waiver  of  defects.     Vol   1  p  153 

n  47;  p   154  n  71.     Vol  3  p  238  n  84;  p  239 

n    8.     Vol   5   p  209  n  57. 

Mode    of  review.     Vol   1   p   155   n    93,   95,    98. 

Vol  3  p  240  n  23,  29.     Vol  5  p  210  n  68.. 
General   scope   of  review.     Vol   1  p   156   n   9; 
p  157  n  27,  32.     Vol  3  p  241  n  39,  43;  p  242 
n  55,   62;   p  243   n  79.     Vol   5  p   211   n  76;   p 
213   n  93. 


Restriction  of  review  to  rulings  below.  Vol 
1  p  159  n  61.  Vol  3  p  244  n  91;  p  245  n 
92,  93,  95;  p  246  n  98;  p  247  n  18.  Vol  5 
p  214  n   98. 

Extent  of  review  measured  by  character  and 
effect  of  order  or  judgment.  Vol  1  p  160 
n  74,  75,  80,  81,  84;  p  161  n  92,  6;  p  162  n 
11.  Vol  3  p  248  n  32,  37,  38,  39;  p  249  n 
45,  65.  Vol  5  p  215  n  5,  6;  p  216  n  11;  p 
217   n   16,   24. 

Restriction  of  review  to  contents  of  record. 
Vol  1  p  162  n  17,  19,  20;  p  163  n  28,  29, 
30;  p  165  n  49,  62;  p  166  n  69,  71;  p  167  n 
«2,  90;  p  168  n  2;  p  169  h  21.  Vol  3  p  251 
n  81,  83,  88,  91;  p  252  n  96;  p  254  n  17;  p 
255  n  25,  30;  p  256  n  45,  46,  50;  p  258  n  81; 
p  259  n   90,   96;   p  261  n   20,   23;   p  262  n  30, 

34,  35,  3.6,  42;. p  263  n  55,  56;  p  264  n  63. 
Vol  5  p  218  n  36;  p  219  n  36,  38. 

Review  of  discretionary  rulings.  Vol  i  p 
170  n  36,  43;  p  171  n  45,  46,  54,  56,  57,  68, 
59;  p  172  n  83;  p. 173  n  97;  p  174  n  5,  20;  p 
175  n  24;  p  176  n  48.  Vol  3  p  264  n  66,  ff9, 
75;  p  265  n  87,  98,  99,  2,  3;  p  266  n  6,  8, 
14;  p  267  n  46,  47;  p  268  n  48,  50,  53;  p 
269  n  55,  64;  p  260  n  84;  p  270  n  85;  p  271 
n  92,  97.  Vol  5  p  220  n  47,  48;  p  221  n  52, 
58,  63;  p  ^22  n  70.  73;  p  223  n  77;  p  224  n  84. 

Review  of  questions  of  fact.  Vol  1  p  176  n 
50;  p  177  n  60,  67;  p  178  n  72,  76;  p  179  n  82; 
p  180  n  85,  88,  91,  99;  p  181  n  17;  p  182  n 
17;  p  183  n  22;   p  184  n   25;  p  185  n  33,  34, 

35,  39;  p  186  n  44,  48;  p  187  n  63.  Vol  3  p 
272  n  19;  p  273  n  27,  28,  31.  33;  p  274  n  40, 
41,   43,  46;  p   275  n  70;   p  276  n  78;  p  277  n 

■  83,  86;  p  278  n  1,  2,  3;  p  279  n  22;  p  280  u 
34;  p  2S1  n  54.  Vol  5  p  225  n  87;  p  226  n 
88;  p  227  n  89;  p  228  n  89;  p  229  n  91,  92; 
p  230  n  92,  93;  p  231  n  94;  p  232  n  96,  1,  2. 

Rulings  and  decisions  on  intermediate  ap- 
peals. Vol  1  p  188  n  76,  77,  81,  82,  83,  84. 
Vol  3  p  283  n  78,  79,  80,  81,  82,  S3,  84;  p 
284  n  85,  86,  87,  88,  89,  90,  91,  92,  93,  94, 
95.     Vol  5  p  233  n  6,  8. 

Effect  of  decision  on  former  review.  Vol  1 
p  189  n  94;  p  190  n  97.  Vol  3  p  285  n  2, 
3;  p  286  n  17,  IS,  21.  Vol  5  p  234  n  17;  p 
235  n  20,  22.  , 

Provisional,  ancillary,  and  interlocutory  re- 
lief.    Vol  1   p   191  n   21. 

AfBrmance  or  reversal.  Vol  1  p  191  n  22,  24, 
27,  28;  p  192  n  31,  38,  43,  45,  46;  p  193  n 
48.  Vol  3  p  287  n  32;  p  288  n  33,  42,  43, 
44,  45;  p  289  n  48,  57;  p  290  n  65,  71.  Vol 
5  p  236  n  38,  40;  p  237  n  44,  48. 

Remand  or  final  determination.  Vol  1  p  19,3 
n  54,  59,  63,  65;  p  194  n  68,  71.  73,  75;  p  19'5 
n  81,  82,  84,  87,  88,  89,  92.  Vol  3  p  291  n 
80,  82,  83;  p  292  n  85,  88,  98;  p  293  n  99. 
1,  2,  3,  4,  8;  p  294  n  15,  22.  Vol  5  p  239  n 
66,  67,  68;  p  240  n  70,  71;  p  241  n  77. 

Modifying  or  relieving-  from  appellate  decree. 
Vol   1  p  196   n   5. 

Mandate  and  retrial.  Vol  1  p  196  n  14,  15;  p 
197  n  15,  16,  20;  p  198  n  23,  31,  32.  Vol's 
p  296  n  44;  p  296  n  50,  52,  62;  p  297  n  73, 
74,  75,  79,  80,  82,  83,  86.  Vol  5  p  243  n 
96;  p  244  n  3. 

Rehearing  and  relief  thereon.  Vol  5  p  246 
n   26. 

Liability  on  bonds.  Vol  1  p  199  n  54;  p  200 
n  62,  66.  Vol  5  p  246  n  29;  p  247  n  45,  46, 
49. 

APPEARANCE. 

General    or    special;    what    constitutes    each. 
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Vol  3  p  301  n  39,  43,  48.     Vol  S  p  248  n  6; 

p  249  n  21. 
Who  mav  make  or  enter.     Vol  3  p  302  n  60, 

61,  62.     Vol  S  p  249  n  23,  24,  25,  26. 
Effect.     Vol    1    p    204    n    38,    48;    p    205    n    59. 

Vol  3  p  302  n  67.     Vol  5  p  249  n  28,  31,  32. 

APPRENTICES. 

Vhl  3  p  303  n  78.     Vol  5  p  250  n  46. 

ARBITRATIOTT  AND  AWARD, 

Submission      and      agreements      to      submit. 

Vol  1  p   205  n  8.     Vol  3  p  304  n  87,  88. 
Arbitrators   and   umpire.     Vol   S   p   251   n   64. 
Hearing-  and    procedure.     Vol  3  p  304  n  4. 
The  award.     Vol  1  p  207  n  21.     Vol  5  p  252  n 

73. 
Review  of  award.     Vol  1  p  207  n  40,  44;  p  208 

n  48.     Vol  5  p  253  n  83. 

ARGUMENT  AND  CONIJUCT     OP  COUNSEL.. 

Right  of  argument.     Vol  1  p  209  n  1. 
Opening  statement.     Vol  3   p   307  n   48.     Vol 

5  p  256  n  19. 
Kind,  extent,  and  mode.     Vol  1  p  211  n  35;  p 

212  n  44,  50;  p  213  n  61.     Vol  3  p  308  n  61, 

62;   310  n  90,  97,  1;  p  311  n  5.     Vol  6  p  256 

n   24;   p   259   n  50,   51. 
Excuses   for  impropriety.     Vol  3  p  311  n   15. 
Objections  and  rulings.     Vol   1  p   213  n  57. 
Curing  objection.     Vol  1  p  213  n  63,  65.     Vol 

3  p  312  n  24,  26,  29. 

ARREST    AND    BINDINO    OVER. 

Nece.'3sitv  for  warrant.     Vol  1  p  214  n  1,  2,  3, 

6,  9,  10.  Vol  5  p  264  n  2;  p  265  n  4,  5. 
privilege  from  arrest.  Vol  1  p  215  n  13. 
Complaint,  etc.,  to  procure  warrant.     Vol  1  p 

215  n  19.     Vol  S  p  314  n  53v  57;  p  315  n  60. 
Vol  S  p  265  n  23;  p  266  n  28. 

Warrant  and  its  issuance.  Vol  1  p  215  n  24;  p 

216  n  30.     Vol  3  p  315  n  65. 

Making  .nrrest:  disposition  of  prisoner.  Vol  6 

p  267  n  56,  57. 
Prpliminary  hearing.     Vol    1   p   217   n   52,   53. 

Vol  3.p  317  n  11;  p  318  n  25.     Vol  O  p  267  n 

67.  68;  p  268  n  69,   70,  71,  72,  74. 

ARSON. 

Indictment  and  prosecution.  Vol  1  p  218  n  13, 
17.     Vol  5  p  269  n  96. 

ASSAULT  AND  BATTERY. 

Defenses.     Vol  3  p  320  n  52. 

Indictment.     Vol   1  p  219  n  19. 

Evidence,    instructions,    verdict,    punishment. 

Vol    1  p  220  n  21,  26.     Vol  3  p  321  n  71. 
Civil   liabilitv.     Vol   1   p   2Sl   n   43,   47,   52,   53. 

Vol  3  p  324  n  22,   23.     Vol  5   p  273  n  45;  p 

274  n  61,   63,   65;  p   275   n   75. 

ASSIGNMENTS. 

Rle-hts  susceptible.  Vol  1  p  222  n  1,  11;  p 
223  n  18.  Vol  3  p  327  n  56,  62,  63;  p  328  h 
89,  96;  p  329  n  2,  6.  Vol  5  p  279  n  38,  40, 
43,  46;,  p  280  n  55,  67,  69;  p  281  n  77. 

Requisites  and  sufBciency  of  express  assign- 
ments. Vol  1  p  223  n  36;  p  224  n  47.  Vol 
3  p  339  n  10,  14,  15,  16,  17;  p  330  n  17.  27. 
Vol  6  p  281  n  89,  91,  93;  p  282  n  96,  97,  98, 
1,   7. 

Constructive  or  equitable  assignments.  Vol 
1  p  224   n   52,   54;  p  225   n  58,   61,     Vol  3  p 


333  n  54,  60,  61;  p  334  n  62.     Vol  5  p  282  n 

11;  p   283   n   20. 
Construction,  interpretation,  and  effect.     Vol 

1  p  225  n  63.  68;   p  226  m  74.     Vol  3  p  334  n 

67;   p  XZ5  n  81,   84,  86.     Vol  5  p  283  n  23;  p 

284  n  32,  37,  42,  43,  44. 
Rnforcempnt    of    assignment    and    of    rights 

n,'5si,'rnea.     Vol  1  p  220  n  77;   p  227  n  S9,  91. 

Vol  3  p  336  n  4,   8,   11.     Vol  B  p  285  n  54, 

56,  58,  59. 

ASSIGNMENTS    FOR   BENEFIT    OF    CREDI- 
TORS. 

Filing,'  recording   or    registering;  qualifying 

of  assignee,  removals  and  substitution.  Vol 

1-p  223  n  15.     Vol  3  p  338  n  42. 
Property    passing   to    and    rights    of    the    as- 
signee therein.     Vol  1  p  229  n  47,  48.  Vol  3 

p  34,2  n  86.     Vol  5  p  288  n  92. 
Liability   of   assignee;  bond.     Vol    3    p    342   n 

89,  97.     Vol  5  p  289  n  98,  99. 
Collection  of  assets  and  reduction  to  money. 

Vol   1  p  230  n  63,  65,   69,   80;  p  31  n   80,   81. 

Vol  3  p   343  n  5.     Vol  5  p  289  n  5. 
Classes  and  priorities  of  debts.     Vol  1  p  231 

n  98.     Vol  3  p  344  n  43;   p  345  n  44,  47,  50. 
Satisfaction     and     discharge     of     debts     and 

claims.     Vol  1  p  232  n  2.     Vol  3  p  345  n  52. 

Vol  5  p'  290  n  41. 
Accounting,     settlement    and    discharge,     or 

failure   of  trust.     Vol  3  p  345  n  57,  58,   59, 

60.     Vol  5  p  291  n  45. 

ASSISTANCE,    WRIT    OP. 

Vol  3  p  346  n  65.  Vol  5  p  291  n  53,  54;  p  292 
n  63. 

ASSOCIATIONS    AND    SOCIETIES. 

Definition,  nature  and  organization.  Vol  3 
p  346  n  71. 

Internal  relations,  rights  and  duties.  Vol  1 
p  234  n  13,  14.  Vol  3  p  346  n  79;  p  347  n 
82,  83,  84,  85,  86.  87,  88,  89,  90.  Vol  S  p  293 
72,  73,  74,  75,  77,   78;   p  294  n  80,   81,   82,   89. 

The  association  and  persons  not  members. 
Vol  1  p  235  n  30.  Vol  3  p  348  n  94.  Vol 
5  p  296  n  7.  8. 

Actions  and  litigation.     Vol  1  p  235  n  36,  37. 

ASSUMPSIT. 

Nature,    form   and   propriety   of   action.     Vol 

3  p  348  n  7.     Vol  5  p  298  n  34,  36,  36,  37,  S8. 

The    common    counts.      Vol    3   p    349    n    22;    p 

350  n  36.     Vol  5  p  300  n  64,  66.  : 
Declaration,    pleas,    and    defenses.     Vol    3    p 

351  n  45.     Vol  5  p  300  n   75,   78,   79. 
Evidence.     Vol  3  p  352  n  65,  66,  70.     Vol  5  p 

301  n  82. 

ASYLUMS    AND    HOSPITALS. 

OfRcers,   their  powers,   duties  and   liabilities. 

Vol  3  p  353  n  73,  77.     Vol  5  p  301  n  89,  90. 
Maintenance   of   institutions   and   support   of 

inmates.     Vol  5  p  301  n  92. 

ATTACHMENT. 

In  what  actions  it  will  issue.     Vol  1  p  240  u 

4.     Vol  3  p  354  n  93,   94,  96,  2. 
Right  to  and  grounds  for  the  writ.     Vol  1  p 

241    n    21,   28,   30.     Vol   3   p   355   n   13,   17;    p 

356  n  24,  29,  30,  31;  p  357  n  35,  40,  41.     Vol 

5  p  303  n  10. 
Attachable   ijroperty.     Vol    1   p    242   n    36,   39, 
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42,  46;  p  24.'!  n  57,  58,  60.     Vol  3  P  359  n  71, 

72,  73,   75,  77.     Vol  5  p   305   n  44. 
rrocedure  in  general.     Vol   1  p  244  n   70,   72. 

Vol   3   p.  360   n   1,   2.     Vol   5   p   305   n  53;  p 

306    n    54,    60. 
Afliflavit  and   its  sufliciency.     Vol   1  p   244   n 

74,  76.  78,  79.  80.  81,  82,  S3;  p  245  n  84,  85,  86, 
02.  94,  96.  Vol  3  p  361  n  20;  p  362  n  20,  21, 
2'!,  24,  26;  p  362  n  29,  32,  33.     Vol  5  p  307  n 

75,  79,    S.2. 

Attachment  bond  or  undertaking.  Vol  1  p 
24G  n  3.  4,  6,  8;  p  247  n  14.  15,  19,  Vol  3  p 
SG2  n  39,   43;   p  363  n   47,   49,  53. 

The  writ  or  warrant.  Vol  1  p  247  n  24,  29. 
Vol  5  p  308  n  95.  96,  97. 

Lew  or  seizure:  indemnifyingr  bonds.  Vol  1 
p  248  n  37,  39.  Vol  3  p  364  n  88;  p  365  n 
97.      Vol  5  p  309   n   6,   11,   16. 

Return  to  the  writ.  Vol  3  p  365  n  6.  Vol  6 
p    310   n    27. 

Custody,  sale,  redelivery  or  release  of  at- 
tached property.  Vol  1  p  249  n  55.  Vol 
3  n  366  n  27,  28,  29,  30,  31,  Vol  5  p  310 
n   35. 

ForthcOTuinp"  bonds  and  receipts.  Vol  1  p 
250   n   CI,   67,    70. 

Lien  or  other  consequences  of  levy.  Vol  3 
p  368  n  58.     Vol  5  p   312  n  58. 

Conflicting  levies,  liens  and  creditors,  priori- 
ties. Vol  1  p  253  n  2.  Vol  3  p  370  n  92, 
93,    8.      Vol   5  p-  313  n  71,    78. 

Enforcement  and  dissolution,  discharge,  va- 
cation, or  abandonment  of  attachment. 
Vol   5  p   314   n   89. 

Validitv  and  grounds  for  setting  aside.  Vol 
J.  p  253  n  8.  10;  p  254  n  16,  17,  20,  21.  Vol 
3  p  370  n  10,  11;  p  371  n  12,  13,  15,  16,  20. 
21. 

Procedure.  Vol  1  p  255  "  35,  40,  43;  p  256  n 
47,  4.S,  58.  Vol  3  p  371  n  32;  p  372  n  34,  35, 
36,  38.  39,  40,  41;  p  373  n  63.  Vol  S  p  315 
n    1,    2,    3. 

Hostile  and  opposing  claims  to  attached 
iroperty.     Vol   1  p  259  n  95.. 

■Wrongful  attachment.  Vol  1  p  259  n  5;  p 
260   n   12. 

ATTORNEYS    AND    COUNSELiORS. 

Admission     to     practice     and     license     taxes. 

'    Vol   1  p  261  n   6.     Vol  S  p  320  n  79. 

Duties,  privileges  and  disabilities.  Vol  3  p 
377  n  43,   44. 

Suspension  and  disbarment.  Vol  1  p  263  n 
47.-  Vol  3  p  378  n  58,  63;  p  379  n  66.  Vol 
5  r   320  n   92. 

Creation  and  termination  of  relation  with 
client.  Vol  1  p  265  n  SO,  83;  p  266  n  84,  89, 
90,  91,  92,  94,  95,  99.  Vol  3  p  379  n  73, 
75.     Vol  5  p  322  n  29,  32,  33;  p  323  n  36,  43. 

Rights,  duties  and  liabilities  between  attor- 
ney and  client.  Vol  1  p  267  n  1,  7,  8,  10, 
12,  14;  p  268  n  21,  22,  24.  Vol  3  p  380  n 
92.     Vol  5  p  324  n  51,  54,  58;  p  325  n  63,  67. 

Remedies  between  the  parties.  Vol  1  p  268 
n  25.  26,  28.  29,  31,  32;  p  269  n  34,  38,  39. 
Vol  3  p  381  n  1,  3,  4.  Vol  5  p  325  n  74, 
75. 

Compensation.  Vol  1  p  269  n  45;  p  270  n 
50:  p  271  n  66,  72,  73,  74,  75,  80,  81,  83;  p 
272  n  87,  90,  93,  96.  Vol  3  p  381  n  8;  p 
382  n  10,  12,  13,  15;  p  384  n  17,  20;  p  385  n 
26,  36:  p  386  n  43,  45;  p  387  n  48,  50,  52,  56, 
59.  Vol  5  p  325  n  77,  78,  79;  p  326  n  81, 
82;   p   327   n   98.  7;   p   328  n   15;   p    329   n   17. 

Lien.  Vol  1  p  273  n  6,  7,  11,  14,  15,  22,  24; 
p  274  n  27,  35;  p  275  n  40,  43,  44,  46,  47,  48, 


49,    50,    51,    56;   p   276   n    60,    69;   p   277    n    70. 

Vol  3  p  388  n  61,   68,  70,  71,  72,  73;  p  389  n 

79,    88,    89;   p   390  n   93.     Vol    5    p   329   n    30, 

31,    35;   p   330   n    37,    44,   45,    46,    53;   p    331   n 

54,    55, '66,    58,   59,   60,    61,    62,    63,    64. 
Authority    of    attorney    to    represent    client. 

Vol   1   p  277  n  73,   78;  p  278  n   86,  93,  96,   2, 

Vol  3  p  390  n  99,  1;  p  391  n  13;  p  392  n  30. 

Vol    5    p    331    n    67;    p    332    n    72,    74,    81;    p 

333  n   82,   S3,   84,  .85,  86,   87. 
Rights, and  liabilities  to  third  persons.     Vol 

1  p  279  n  5,  6.     Vol  3  p.  392  n  32.     Vol  5  p 

333    n    89,    90,    91. 
Law    partnerships    and    associations.     Vol    1 

;>  279  n  8.     Vol  3   p  392  n  35. 
Attornevs   general.     Vol    1   p   279   n   12.     Vol 

3  p  392  n  40;  p  393  n  42. 
District  and  state's  or  prosecuting  attorneys. 

Vol  1  p  280  n  20;  p  282  n  43,  44,  45.     Vol  3 

p  393  n  60.     Vol  5  p  334  n  4. 

AUCTIONS    AND    AUCTIONEERS. 

License  and   regulations.     Vol   3  p   394   n   65. 
Sale.     Vol    1   p  283   n   58.     Vol    5   p   337   n   49. 


BAIL,     CIVIL,. 

Vol  1  p  284  n  5,  6,  9,  10.  Vol  3  p  395  n  78,  82, 
83,   84,   86.     Vol   5  p  337   n   53. 

BAIL,   CRIMINAL. 

Authority    to    take    and    right    to    give    bail. 

Vol   5  p  337  n   56;  p   338  n  59. 
Making      of      recognizance     and      sufficiency 

thereof.     Vol  5  p  338  n  62;  p  339  n  76. 
Fulfillment    or    forfeiture;    discharge:    rights 

and   liabilities  of  sureties.     Vol  3  p   398  n 

18.     Vol  5  p  339  n  83,  87;  p  340  n  88,   92. 
Enforcement    of   bond    or   recognizance.     Vol 

3  p  399  n  50.     Vol  5  p  341  n  4,  14. 
Remission  of  forfeiture  and  return  of  deposit 

in  lieu  of  bail.     Vol  1  p  287  n  47;  p  288  n 

48.     Vol   3   p   399   n   52,   56,   57;    p   400   n   59, 

60,   62. 

BAILMENT. 

Definition  and  mode  of  creation.  Vol  1  p  288 
n   5.     Vol   5  p  343  n   46.  , 

Rights  and  liabilities  as  between  bailor  and 
bailee.  Vol  1  p  288  n  9,  11;  p  289  n  13, 
16,  IS,  1'9.  Vol  3  p  401  n  75,  79;  p  402  n 
81,,  90,  91,  95,  96,  97.  Vol  5  p  343  n  49; 
p  345  n  60,  61,  63;  p  346  n  72,  75. 

Rights  and  liabilities  as  to  third  persons. 
Vol  3  p  403  n  6.     Vol  5  p  347  n  S3,  87. 

BANKING  AND  FINANCE. 

Associated  or  incorporated  bankers.  Vol  1  p 
290  n  7;  p  291  n  19;  p  292  n  36,  37,  38,  39, 
40;  p  293  n  53;  p  294  n  62,  63,  73;  p  295  n 
S3;  p  296  n  93,  94,  95,  1,  6;  p  297  n  9, 
12,  13.  Vol  3  p  404  n  18,  19;  p  405  n  44, 
48;  p  406  n  59,  61,  62,  63;  p  407  n  73;  p 
408  n  95,  96;  p  409  n  16.  Vol  5  p  348  n  1; 
p   349   n  20,  21;  p  350   n  37,   44,   48,  49. 

National  banks.  Vol  1  p  297  n  15;  p  298  n 
32;  p  299  n  33,  41,  42,  45.     Vol  5  p  352  n  80. 

Savings  banks.  Vol  1  p  301  n  65,  69,  70,  71, 
72;  p  302  n  76.  Vol  3  p  415  n  46;  p  416  n 
58,  59,  60,  63;  p  417  n  67,  72,  73.  Vol  5  p 
355  n  30,  35,  36,  37,  38,  39;  p  356  n  40,  41, 
42. 
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Loxn,  investment  and  trust  companies.  Vol 
1    p    302    n    81,    S3. 

Deposits  and  repayment.  Vol  1  p  304  n  16, 
17,  IS,  19,  20,  21;  p  305  n  27,  28;  p  306  n  47, 
56;  p  307  n  70,  72,  73;  p  SOS  n  74.  Vol  3 
p  41S  n  96,  97;  p  421  n  37,  38;  p  422  n  55, 
CI:  p  424  n  4;  p  425  n  10,  22,  23,  24,  25;  p 
42C  n  ?6.  Vol  5  p  357  n  61,  63,  64;  p  360 
n  12,  13:  p  361  n  2.'!,  24,  25;  p  362  n  36,  50, 
52;  p  363  n  54,  55,  56. 

I^onns  and   discounts.     Vol   5   p    363  n   65,   66. 

Collections.  Vol  1  p  309  n  88,  S9,  97;  p  310 
n  3.  Vol  3  p  426  n  34,  36,  39;  p  427  n 
45,  47,  48,  49,  50,  54.-    Vol  5  p  364  n  71,  72, 

73,  76;   p    366   n    87,   92. 

Criminal   transactions.     Vol    1   p    310    n    11. 

BANKRUPTCY. 

I'ersons    who    may    be    adjudged    bankrupts 

and  v,'lio  may  petition.     Vol    1  p   313   n    42. 

Procedure   for   adiudication.     Vol   1   p   315   n 

74,  Vol   3   p   441   n   73.     Vol   5  p   371   n   59, 
CO. 

Protection  and  possession  of  the  property 
pending:  the  nppointment  of  trustee;  re- 
ceivers. Vol  3  p  444  n  40,  42,  43.  Vol  5  p 
376    n    46.  ' 

Compositions.     Vol  5  p  377  n  71,  73. 

Property  and  rights  passing  to  trustee.  Par- 
ticulTr  kinds.  Vol  1  p  317  n  22,  24.  Vol 
3  p  417  n  97,  98,  2,  4,  5;  p  44S  n  14,  16,  23; 
P    449    n    25,    32. 

N^t^iro  of  trustee's  title  in  general.  Vol  3  p 
450   n   51. 

The  trustee  takes  title  free  from  liens.  Vol 
1  p  31S  n  34,  41,  42.  43,  44.  Vol  3  p  450  n 
68;  p  451  ,1  70.  Vol  5  p  381  n  38;. p  382  n 
57. 

Chattel  mortgages  as  Valid  liens.  Vol  1  p 
319  n  47.  Vol  3  p  453  n  90.  Vol  5  p  383  n 
66. 

Preferential  transfers  and  payments.  Vol  1 
p   319  n   58,   60,   61;   p   320  n   65;  p  321   n  74, 

75,  78.     Vol  3  p  453  n  96;  p  464  n  6;  p  455 
n  8,  10.     Vol  5  p  3S3  n  71,  77;  p  385  n  94. 

Collection,  reduction  to  possession  and  pro- 
tection.of  property.  Vol  3  p  460  n  84;  p 
461    n   98,    99. 

Actions  to  collect  or  reduce  property  to  the 
trustee's  possession.  Vol  1  p  324  n  29,  30, 
39,  40,  44;  p  325  n  47,  54,  56,  57,  58.  Vol  3 
p  4G3  n  35,  40,  42,  43;  p  464  n  52,  53,  54,  64, 
66;  p  465  n  85;  p  466  n  90.  Vol  5  p  387 
n  34;  p  38S  n  40,  51;  p  389  n  67;'  p  390  n  S4. 

Claims  not  reduced  to  possession  by  the 
trustee.     Vol  3  p  467  n   15,  16. 

Rights  of  trustee  in  pending  actions  by  or 
against  bankrupt;  jurisdiction  of  state 
courts.  Vol  1  p  326  n  74.  Vol  8  p  468  n 
41;   p   469   n   43. 

Management  of  the  property  and  reduction 
to   money.     Vol   1  p  327   n    88,    89. 

Claims  against  the  estate  and  proof  and  al- 
lowance. Claims  provable.  Vol  1  p  327 
n  99;   p   328  n   10,   11.     Vol   5  p    394   n  47. 

Contest  of  claims.     Vol    5   p   396   n   87. 

Set-offs.     Vol  S  p  397  n  5,  7,  8. 

Priorities.     Vol  3  p  477  n  1;  p  478  n.  14. 

Expenses  of  receivers  and  assignees  appoint- 
ed prior  to  bankruptcy  proceedings.  Vol 
3  p  481  n  62. 

Trustee's  bondfe;  actions  thereon.  Vol  8  p 
487  n  70,  71,  72,  73. 

Discharge  of  bankrupt;  its  effect  and,  how 
availed  of.  Procedure  to  obtain  discharge 
find  vacation  thereof.  Vol  3  p  488  n  81, 
92. 


Grounds  for  refusal.     Vol   1  p  336  n  74. 

Liabilities  released,  and  use  of  discharge. 
Vol  1  p  3!17  n  87,  93,  94,  95,  96;  p  338  n  4,  7, 
11,  13.  Vol  3  p.  491  n  28,  29,  30,  34,  42,  43, 
44,  45;  p  492  n  64,  56;  p  493  n  67,  70,  72,  75;  ■ 
p  494  rt  S3,  84,  S7,  SS,  90.  Vol  3  p  408  n  95, 
96,  87.  98;  p  409  n  5,   14,  16;  p  410  n  20,   23, 

•     25,   26;   p   411   n    31,    33. 

Amendment,  reopening,  grounds  and  efi:ect. 
Vol  3  p  496  n  21. 

BASTAKDS. 

Legal  elements  and  evidences  of  illegiti- 
macy.    Vol    3    p    497    n    39. 

Rights  and  duties  of  and  in  respect  to  bas- 
tards. Vol  1  p  339  n  10.  Vol  3  p  497  n 
44,  45;  p  498  p  48,  49.     Vol  5  p  413  n  13,  14, 

Procedure  to  ascertain  piternitv  and  coni- 
pel  support.  Vol  1  p  340  n  17,  23.  Vol  3 
p  449  n  65.  Vol  5  p  414  n  22,  25,  26;  p  415 
n   37. 

Legitimation,  recognition,  adoption.  Vol  3 
p    499    n    77. 

BETTISTG    AND    GAMING. 

The  offense.  Vol  A  p  340  n  5,  6;  p  341  n  10. 
Vol  S  p  500  n  89,  91,  1;  p  501  n  19,  20. 
Vol   5  p   418  n  81;  p  419   n   14,   1&,   19. 

Indictment  or  information  and  trial  proced- 
ure. Vol  1  p  341  n  20,  22,  23,  25;  p  342  n 
28.  Vol  3  p  502  n  45;  p  503  n  47,  51,  55, 
57,  5S,     Vol  5  p  420  n  43. 

Recovery  back  of  money  lost.  Vol  3  p  505  n 
79,  80,  84,  87.     Vol  5  p  421  n  46,  62. 


Vol  a  p  506  n  5. 


BIGAMY. 


BONDS. 


The  instrument;  essentials  and  validity.  Vol 
3  p  508  n  2S;  p  509  n  34,   36,  41,  42. 

Rights  of  parties  and  transferees.  Vol  3  p 
510  n   56. 

The  terms  and  conditions  in  general;  inter- 
pretation and  legal  effect.  Vol  1  p  344  n 
20.  vol  3  p  511  n  70;  p  512  n  74;  p  513  n 
83.      Vol    5   p    426   n    22. 

Remedies  and  procedure.  Vol  1  p  345  n  34, 
37;  p  346  n  40.  Vol  3  p  517  n  21,  22;  p  51S 
n  26,  29. 

BOUNDAKIBS. 

RuIps    for   locating   or   identifying.     Vol    1-  p 

347    n    14;    p    348    n    34,    36,    37,    38,    41<     Vol 

3   p   519    n    45;   p   620   n   60;   p   521   n   74,   77. 

Vol  5  p  430  n  67,  72;  p  431  n  SS;  p  432  n  97, 

9l 
Conflicts   and  ambiguities  in  terms   defining. 

Vol  1  p  349  n  57. 
Riparian  or  littoral  boundaries.     Vol  1  p  349 

n  47.     Vol   5  p  433  n  6. 
Establishment    by    agreement    of    adjolners. 

Vol  1  p  360  n  69.     Vol   5  p  433  n  12. 
Establishment   by   acquiescence,    estoppel,    or 

adverse  possession.     Vol  3  p  522  n  4. 

BREACH    OP     MARRIAGE     PROMISE. 

The  promise  and  breach  thereof.  Vol  5  p 
436  n  58, 

BRIBERY. 

Nature    and-  elements    of    offense.     Vol    3    p 

527    n   75,    78, 
Evidence.     Vol    1   p   355   n   11. 
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BRIDGES. 

Hrg-rlation  and  control'.     Vol  5  p  439  n  98. 

Est-nhlishrnent  and  location  bv  public  agen- 
cies. Vol  S  p  G30  n  19.  Vol  5  p  439  n  3; 
p    440    n    4. 

Co"trrnts  and  construction.  Vol  3  p  530  n 
22.     Vol  .5  p  440  n  5,   6. 

PuMic  liability  for  costs  and  maintenance. 
Vol  1  p  .956  n  9.  19;  p  357  n  29.  Vol  3  p  530 
n  29;  p  531  n   33.     Vol     5  p  441  n  14,   17. 

Inii'ries  fro^n  defective  bridges.  Vol  1  p 
357  n  32,  37,  38;  p  35S  n  39,  40;  p  359  n  55, 
57.  P5:  p  SCO  n  70,  74,  75.  Vol  3  p  532  n 
59:  p  533  n  60;  p  534  n  70,  72,  73.  Vol  5 
p  442  n    31.    33;   p  444   n  44,   47,   49,  57. 

BROKEIRS. 

Eniplovment  and  relation  in  general.  Vol  1 
p  3ffl  n  3.  G,  7,  9,  10,  11,  12;  p  362  n  25. 
Vol  3  p  535  n  95;  p  636  n  96.  99;  p  537  n 
14.  15,  16.  27.  Vol  .5  p  445  n  67,  69;  p  446  n 
71.  72.  76.   77.  78,   79,  80.   81.  86;  p  447  n  94. 

Mutual  rights,  duties  and  liabilities.  Vol 
1  p  362  n  27:  p  363  n  37.  42,  46,  47;  p 
364  n  50,  54,  55.  Vol  3  p  538  n  39,  40,  43;. 
P  539  n  47.  50.  51,  61;  v  540  n  69,  86: 
p  -Sn  r  88,  93.  Vol  5  p  447  n  97,  98;  p  448 
n    2.    3,    4.    5.    9;    p    449   n   11. 

PJp'lits  and  liabilities  as  to  third  persons. 
Vol  3  p  541  n  96,  2,  3;  p  542  n  6,  10.  Vol 
5     n    44  9    n    18. 

Co-npensation  and  lien.  Vol  1  p  365  n  65, 
66.  67.  75.  76:  p  366  n  78;  p  367  n  90.  98, 
P  368  n  10.  11,  19,  20;  p  369  n  22,  36;  p 
371  n  50.  52,  57.  60.  61,  63;  n 
.■!72  r  63,  67:  p  373  n  74.  82;  p  374  n  86, 
93.  Vol  3  p  542  n  13,  16;  p  543  n  17,  19, 
31.  22.  23;  p  544  n  23,  27.  29,  30;  p  545  n 
^'J.  34.  39.  40,  41,  45;  p  546  n  48,  49,  50, 
56.  57;  p  547  n  63,  64,  66,  68,  69;  p  548  n 
82:  p  549  n  93,  96.  6.  Vol  5  p  449  n  21; 
r  450  n  24.  26,  28,  33;  p  451  n  83,  36,  41;  p 
452  n  44,  45,  46;  p  453  n  49,  51;  p  454  n 
58,   60,  61,  67,  68;  p  455  n  73,  74,  75,  76. 

I1UIL,DING       AND       CONSTRUCTION        CON- 
TRACTS. 

The  contract,  sufiiciency  and  interpretation. 
Vol  1  p  375  n  1,  3.  6.  7,  9.  Vol  3  p  550  n 
17:  p  551  n  19,  23.  Vol  5  p  456  n  4,  5;  p 
457   n   9;   p   458  n   9,   10,  11. 

PcrforTnanco  of  contract.  Vol  1  p  376  n  19; 
P  377  n  22.  25,  26.  Vol  3  p  551  n  29,  32, 
33:  p  552  n  38,  40;  p  553  n  49.  51.  Vol  S 
p  459  n  16,  17,  18;  p  460  n  21,  22,  24;  p  461 
n   28,  29,   36. 

Modification  of  contract,  and  changes  in 
plans  and  specifications.  Vol  1  p  377  n 
34;   p    378   n    35,   36,   40.     Vol    3   p   553   n   53. 

Extra  work.  Vol  1  p  378  n  41.  Vol  3  p  554 
n  63,  65,  66.  Vol  5  p  463  n  57,  58;  p  464  n 
60,   64. 

Delav  in  performance.  Vol  1  p  379  n  53,  55. 
Vol  3  p  554  n  70,  71;  p  555  n  83.  Vol  6 
p   465  n  73,  77,   78;   p  466  n  79,   82. 

Termination  or  cancellation  of  contract.  Vol 
1    p    380    n    69. 

Completion  bv  owner  or  third  person.  Vol 
1  n  380  n  70,  72:  p  381  n  77.  Vol  3  p  556 
n   91.     Vol   5  p  467   n   93,  95,  96. 

Architects'  and  other  certificates  of  perform- 
ance, and  arbitration  of  disputes.  Vol  1  p 
381  n  79,  80,  81.  82.  83;  p  382  n  89,  91.  Vol 
3  p  556  n  98,   99,  1;  p  557  n  6,  8.     Vol  5  p 


468  n  ,'!,  4,  7,  10;  p  469  n  11,  13,  14,  15;  p  470 

n   16,    17,   20. 
.A.cceptance.     Vol  1  p  382  n  95,  98;  p  383  n  1. 

Vol    5   p   470   n  22. 
Pavment.     Vol  1  p  383  n  3.     Vol  3  p  657  n  19, 

20;  p  658  n  22.     Vol  5  p  471  n  31. 
.Subcontracts.     Vol   1  p  383  n   10.  11;  p  384  n 

12.  13.     Vol  3  p  558  n  25,  26,  28,  29.     Vol  5 

p  471  n  36,  37;  p  472  n  42,  44. 
Ponds.     Vol  1  p  384  n'l8. 
Pe^ned'es  and  procedure.     Vol  1  p  385  n  25, 

26.  30,  31;  p  386  n  37,  39,  41,  42,  43,  44,  p 
387  n  48,  49,  60.  Vol  3  p  559  n  48,  52;  p 
660  n  52,  63,  55,  59.  65.  Vol  5  p  475  n  67. 
71,  72,  73;  p  476  n  79;  p  477  n  85,  86,  90a;  i) 
478  n   90a. 

BUILDING    AND    LOAN    ASSOCIATIONS. 

Statutory  regulation.     Vol  1  p  389  n  16.     Vol 

3  p  561  n  75. 
Membership  and  stock.     Vol  1  p  390  n  34,  35; 

p    391    n    41,    43;    p    392    n    47,    52.     Vol    3    p 

562    n    90;    p   564    n   97.     Vol    5    p   479    n    11, 

13. 
Lonns  and  mortgages.     In  general.     Vol  3  p 

565  n  13.     Vol  5  p  481  n  36. 
Usury.     Vol  1  p  395  n  85;  p  397  n  19.     Vol  3 

p    567    n    32. 
Default  and  foreclosure.     Vol   1   p  398   n  26, 

27.  -ii 
Accounting  after  insolvency.     Vol   1  p  400  n 

56,  59;  p  401  n  62,  64,  68,  73.  Vol  3  p  670  n 
67,  Rl,  62.  Vol  5  p  484  n  78,  80,  82;  p  485  n 
91.  92.  93,  94,  96,  97,  98,  99,  1;  p  486  n  11,  12. 

Termination  and  insolvency.  Vol  3  p  571  n 
76.   81. 

Rights  of  -withdrawin'g  shareholders.  Vol 
3  p   572   n    84.     Vol   5   p   486   n   21. 

BUILDINGS       AND       BUILDING      RESTRIC- 
TIONS. 

Public  regulations.  Vol  1  p  404  n  8.  Vol 
3  p  573  n  99;  p  674  n  4,  6.  Vol  5  p  487  n 
32,  33,  34;  p  488  n  38,  40,  41,  44,  45,  46,  47, 
48. 

Private  regulations.  Restrictive  covenants. 
Vol  1  p  405  n  11,  14,  18,  19,  20,  Vol  3  p 
575  n  8,  10,  14,  18.  Vol  5  p  488  n  51,  62; 
p  4S9  n  64,  64a,  55,  56,  57,  69;  p  490  n  63, 
70.  71,  72. 

l/inb'lity  for  unsafe  condition  of  premises. 
Vol  1  p  406  n  22,  24;  p' 407  n  31,  35;  p  408 
n  38,  39,  43,  44.  Vol  3  p  676  n  29,  30,  35. 
Vol  5  p  491  n  76,  77,  78,  79,  80,  83;  p  492  n 
85. 

Liability  for  negligent  operation  of  ele- 
vators. Vol  1  p  409  n  50,  53,  54,  55;  p  410 
n  63,  65.  66.  69.  Vol  5  p  492  n  94,  96;  p  493 
n   2.    3,    4,    5. 

BURGLARY. 

What    constitutes.     Vol    1    p    411    n    11. 


CANALS. 

Vol    1   p    412    n    1;    p    413   n    2.    3,    4.     Vol   3    p 
583  n  42,  46,   50.  '  Vol  5  p  500  n  72. 

CANCELLATION    OF    INSTRUIMBNTS. 

Nature  of  remedy.     Vol  6   p   502  n   97,   8. 
Cause  of  action  and  grounds  for  relief.     Vol 
1  p  414  n  23;  p  415  n  26,  30.     Vol  3  p  587  n 
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SS;    p   5SS   n  4;  p  5S9   u   IS.     Vol    5   p   504    n 
19,  27,  2?. 
Procsdare.     Vol    1    p    417    n    03;    p    419    n    74. 
Vol  3  p  D90  n  23,' 33. 

CARKIERS.    IN    GENERAL. 

Public  control  and  regulation  in  general. 
Vol  5  p  509  n  16,   17. 

Duty  to  undertake  and  provide  carriage.  Vol 
3   p   592  n  68.     Vol   5  p  510   n  25,   27. 

Charges.     Vol    5   p   511   n    44. 

Discriminations  and  preferences.  Vol  3  p 
593    n    77. 

Connecting  carriers,  draymen  and  transfer- 
men.  Vol  1  p  432  n  42;  p  433  n  62,  67.  Vol 
3  p  600  n  94;  p  601  n  95,  96,  12.  Vol  5  p 
512  n  53;  p  513  n   55,  57. 

CARRIERS     OP     GOODS. 

Bills  of  lading  and  other  contracts  of  car- 
riage. Vol  1  p  427  n  77.  Vol  3  p  596  n 
19,  22,  25.     Vol  5  p  515  n  77;  p   516  n  SO. 

Forwarding  and  transporting  goods.  Vol  3 
p  597  n  31.     Vol  5  p  516  n  SS. 

Loss  or  injury  to  goods.  Vol  1  p  428  n  86, 
90;  p  429  n  93,  95,  98.  Vol  S  p  597  n  37. 
Vol   5   p   518   n   6,    6. 

Delivery  by  carrier  and  storage  at  destina- 
tiOB.  Vol  1  p  429,  n  5;  p  430  n  8,  9,  13,  14, 
15;  p  431  n  29,  30,  32,  33.  Vol  3  p  598  n 
63^  54,  55,  58,  63;  p  599  n  64,  70,  71,  73,  76, 
80;  p  600  n  82,  91.  Vol  5  p  518  n  11,  12; 
p  519  n  12,  16;  p  520  n  20,  21,  22. 

Limitation  of  liability.  Vol  1  p  434  r  77,  81; 
p  435  n  S3,  88,  90,  95;  p  436  n  97.  Vol  3 
p  602  n  IS,  19,  21;  p  603  n  29,  30.  Vol  5 
p  520  n   33;  p  521  n  35,  36,   38,  40. 

Remedies  and  procedure.  Vol  1  p  436  n  5; 
p  437  n  30;  p  438  n  32,  33,  39.  Vol  3  p 
603  n  38,  41;  p-  605  n  65,  66,  6S,  72;  p  606 
n  81,  85.  Vol  5  p  522  n  53,  54,  55;  p  523 
n  73,   74;  p  524  n  81,  82;  p  525  n  84,  88. 

Freight  and  other  charges.  Vol  3  p  607  n 
93,   94,    5,   11,    12. 

CARRIERS    OF    LIVE   STOCK. 

Vol    1    p    441    n 


to  stock.     Vol 


Care    required    of    carrier, 
71.     Vol  5  p  527  n  20. 

Procedure   in   actions  relatin 
1   p   446    n    66,    68. 

Damages.      Vol    1    p    447    n   S 


CARRIERS   OP  PASSENGERS. 

Who  are  passengers.  Vol  1  p  449  n  23. 
Vol    5    p    529    n    42. 

Duty  to  receive  and  carry  passengers.  Vol 
1  p  454  n  80,  85,  8S;  p  455  n  90;  p  456  n 
7,  12,  18;  p  457  n  22;  p  45S  n  34,  41;  p  459 
n  51.  Vol  3  p  622  n  31,  44;  p  624  n  66;  p 
625  n  77,  84,  88;  p  626  n  1,  2;  p  627  n  6. 
Vol    5    p    532    n    78. 

Rates  and  fares,  tickets  and  special  con- 
tracts. Vol  1  p  450  n  31,  32,  33,  35,  36,  37; 
p  451  -n  42;  p  452  n  62;  p  453  n  70,  73,  74. 
Vol  3  p  627  n  15,  24;  p  629  n  42,  45,  46,  47; 
p  630  n  57,  58,  59;  p  631  n  64,  65,  66,  67, 
68,   71,  72,   75,  76,  77.     Vol  5  p  534  n  11. 

General  rules  of  liability  for  personal  in- 
juries. Nature  and  extent  of  liability  gen- 
erally. Vol  1  p  460  n  72,  73;  p  461  n  94; 
p  482  n  1,  6.  Vol  3  p  642  n  44,  46,  47,  52; 
p  643  n  53,  55.  Vol  5  p  535  n  21;  p  536  n 
25,    29,    30. 

Contributory    negligence    of   passenger.     Vol 


1  p  475  n   12;  p  476  n  24,  31,  33;  p  477  n  33, 

34,    35,    37,    39,    42;    p   478    n  54;   p   479   n   59. 

60,    65;   p    480   n   73.    81;   p   481   n    88,   89,    90, 

91;    p    482   n    93.     Vol   3   p    645   n    86,    90,    1; 

p  646  n  1,   4,    6;  p  647  h  18;  p  048   n  33,   07; 

p  649  n   45.     Vol  5   p  537   n  39;   p  538  n  41, 

42,  48;  p  539  n  52,  59,  60,  62;  p  540  n  69,  73; 

p   541    n   78. 
Condition    and    care    of    premises.     Vol    1    P 

464    n    30.     Vol    3    p    632    n    97;    p    633    n    1. 

vol    5   p   541   n   81. 
Means   and  facilities   of  transportation.     Vol 

1  p  466  n  59,  65,  67,  68,  69;  p  467  n  86.     Vol 

3  p   633   n   8;  p  634  n  22. 
Operation    and    management    of    train.'S,    and 

other    vehicles.     Vol    1    p    468    n    94,    1,    4; 

p  469  n  11.     Vol  3  p  635  n  39,  42,  45,  46,  47, 

48.^  Vol  5  p  543   n   2,  4,   5,   8;  p  544   n  10. 
The     duty     to     passengers.      Vol     1     p     473 

n  77,  81;  p  474  n  92.     Vol  3.p  636  n,56,  59; 

p   637   n    64,    66.     Vol   5    p   544   n   12,   15,    18. 

20,  21;    p    545    n    22. 

Taking  up  or  setting  down  passengers.  Vol 
1  p  465  n  42,.  46,  48,  50;  p  472  n  66, ,  69. 
Vol  3  p  637  n  77,  79,  80;  p  638  n  82,  83,  .86. 
87;  p  639  n  4;  p  640  n  19.  Vol  S  p  545  n 
27,    32;  p   546  n   34,    25,   40;   p   547   n    46. 

Duty  to  persons  other  than  passengers.  .  Vol 
3  p   641   n   39.     Vol   5   p   547   n   52,    63,   54. 

Remedies  and  procedure.  Vol  1  p  485  n  39, 
40,  41,  43;  p  486  n  50;  p  487  n  62,  64,  65, 
66;  p  488  n  66;  p  489  n  67,  69,  71,  72;  p  490 
n  72;  p  491  n  77,  79,  83;  p  492  n  86,  89;  p 
493  n  91.  Vol  8  p  650  n  62;  p  651  n  67; 
p  652  n  77;  p  653  n  77,  SO;  p  654  n  SO,  81; 
p  655  n  81,  82,  83,  84;  p  656  n  S5,  91;  p 
657  n  95;  p  659  n  9.  Vol  5  p  549,  n  72,  77, 
79;  p  550  n  80,  82;  p  551  n  87,  89,  90,  91;  p 
552  n   91,   92,   94;   p   553   ,i  97,   1,   2. 

CARRIERS    OP    BAGGAGE. 

Rights,    duties    and    liabilities.     Vol   3    p    661 

n  25,  26,  27.     Vol  5  p  554  n  4. 
Care  of  baggage  and  effects.     Vol  1  p  494  n  9. 

Vol  3  p  662  n  30.     Vol  5  p  554  n  12. 
Limitation  of  liability.     Vol  3  ~p   662   n  38;   p 

663  n  40,  41,   42.     Vol   5  p   554  n  15,   16,   17. 
Remedies  and   procedure.     Vol   1  p  496   n   18, 

21.  Vol  3   p   663  n   47. 

CAUSE.S    OP    ACTION    AND    DBPENSES. 

Vol   1   p   496    n   36,    39;   p    497   n   46.     Vol   3   p 

664  n  20;  p  665  n  31,  35.     Vol  5  p  556  n  74, 
79,   80,   84;   p  557  n  90. 


CEJUETPRIES. 

Vol   1  p  497  n  53,  54,    62;  p  498  n 
Vol  5  p  557  n  3;  p  558  n  10. 


70,   79. 


CENSUS    AND    STATISTICS. 

Vol  3  p,  667  n  68,  69,  70.  Vol  5  p  558  n  14, 
15. 

CERTIORARI. 

Nature,  occasion  and  propriety  of  the  reme- 
dy. Vol  1  p  499  n  92;  p  500  n  94,  96,  1, 
2.  Vol  3  p  667  n  77;  p  668  n  78,  80,  82; 
p  669  n  87,  88,  89;  p  670  n  93,  94,  96.  Vol 
5   p   559  n   23,   24,   25,    29;   p  560   n   31. 

Right  to  certiorari;  parties.  Vol  1  p  502 
n  26,  30.  Vol  3  p  671  n  6,  13.  Vol  5  p 
561    n    47,    48. 

Procedure  for  writ;  writ,  service  and  return. 
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Vol  1  p  502  n  31,  32,  36,  40,  42;  p  503  n  49, 
68,  64,  fi6;  p  504  n  70,  71,  75.  Vol  S  p  671 
n  16,  17;  p  672  n  24,  37;  p  673  n  4G,  49,  50. 
Vol  5  p  561  n  50a,  54;  p  562  n  60a,  68;  p 
563  n  6'9,   70,   72,  77. 

Hearing  and  questions  v\'hich  may  be  raised 
and  settled.  Vol  1  p  504  n  80,  82;  p  505  n 
So,' 87,  91.  Vol  3  p  674  n  64;  p  675  n  66. 
Vol  5  p  564   n  S3,,  85,  88. 

Judgment.     Vol    1    p    505    n    92. 

Costs.      Vol    1   p   505   n   1. 

CHAMPERTY    AKD    MAINTENANCE, 

Vol  1  p  50«  n  13;  p  507  n  30,  31,  32.  Vol  3 
p    677   11  98,   99,   S,  9;   p  678  n   22,   23. 

CHAKITABLB    GIFTS. 

l^ature  and  essentials;  validity.  Vol  1  p 
510  n  S5;  p  511  n  94,  99.  Vol  3  p  679  n 
40,  41,  42;  p  680  n  45,  46,  49.  Vol  5  p  567  n 
20;  p  G68  n  29.  33;  p  569  n  35,  37,  38,  39, 
40,    41,    42,    43,    44,   45. 

Capacity  of  donee  or  trustees.  Vol  3  p  6S0 
n  54,  58.     Vol  5  p  570  n  55,  56. 

Interpretation  and  construction.  Vol  5  p 
571   n   65. 

Administration  and  enforcement.  Vol  3  p 
681  n  77.  Vol  5  p  572  n  68,  72;  p  573  n 
85;    p    574    n   85. 

CHATTEL  MORTGAGES. 

What  constitutes.      Vol   1  p  514  n  39.     Vol  3 

p   682    n   8,    10. 
Subject-matter.     What    may    be    mortgaged. 

Vol   1   p  514  n   45.     Vol  3  p  684  n  36.     Vol 

5  p   575   n   3,   11;   p   576    n   20d,   20e. 
Fraudulent   conveyances.     Vol   1   p  516   n    81. 

Vol    S    p    685    n    47;    p    686    n    49.      Vol    5    p 

677    n    30. 
The    instrument.     Vol    1    p    516    n   87.     Vol   3 

p    687    n    69,    70,    71. 
I'^iling    or    recording-   and    notice    of    title    or 

rights.     Vol  1  p  518  n  19;  p  519  n  36,  38;  p 

520  n  40.     Vol  3  p  688  n  86,  89;   p  689  n  7; 

p  690  n  23.     Vol  5  p   578  n  56,   59;   p  579   n 

65,    66,   67,   73. 
Title    and     ownership.     Vol -5    p    580    n    87, 

89,    93. 
Riglit    of  possession.     Vol    1   p    521   n   64,    65. 

Vol  5  p  581   n  95,   2,  3,   4,5,  6,   7. 
Liens  and  priorities.     Vol  1  p  522  n  84. 
Disposal    and    use    of    the    property    by    the 

mortgagor.     Vol  1  p  522  n  94. 
Assignment    of   the    mortgage.     Vol    5    p    582 

n  28. 
Payment   and  discharge.     Vol    1   p   523   n   10. 

Vol   3  p  696   n   7,   9,   10.     Vol  5   p  582  ,n  33; 

p    583   n    34. 
Redemption.     Vol   3    p    696    n    15. 
Enforcement,   foreclosure;   sale.     Vol  3  p   696 

n  20;  p  897  n  30.     Vol  5  p  584  n  55,  56,  60; 

p  585  n  71,  72,  79,  80. 
Remedies  against  third  persons.     Vol  3  p  699 

n   55,   56. 

CIVIL   ARREST. 

Arrest  on  mesne  process.  Vol  1  p  527  n  82, 
84,  91,  92,  94,  95,  96;  p  528  n  98,  99,  1,  3,  4. 
Vol  3  p  700  n  78,  79,  81,  82,  83.  Vol  5  p 
588    n    21. 

Execution  against  the  body.  Vol  1  p  528 
n  7,  8,  9,  10;  p  529  n  12,  14.  Vol  3  p  701 
n  88,  90,  91.  92,  95,  96.  Vol  5  p  588  n  26,  28, 
29,  30;  p  589  n  35. 


Supersedeas,   bail   or   discharge   from   arrest. 

Vol  1  p  529  n  22;  p  530  n  24,   25.     Vol  3  p 

701   n   1,  2,  3;  p  702  n   13,   14. 
Liibility    for    false    imprisonment.     Vol    5    p 

559  n    44. 

CIVIL   RIGHTS. 

Vol   1   p   530   n   28.     Vol   5  p   590   n   51,   62. 
COLLTSGES  AND  ACADEMIES. 

Vol   1   p   535  II,  95.     Vol   3  p  705    n   67. 

COMBINATIONS    AND    MONOPOLIES. 

Combinations  violative  of  the  Federal  anti- 
trust act.   -Vol  3  p  707  n  94. 

Combinations  violative  of  state  anti-trust 
acts  and  of  the  common  law.  Vol  1  p  537 
n  12,  19.  Vol  3  p  709  n  6;  p  710  n  18,  19, 
20,    21, 

Grants  of  privileges  by  statute,  ordinance, 
and  contracts  with  municipalities  tending 
to  create  monopolies.     Vol  1  p   538  n  27. 

COBIMERCE. 

Nature  of  commerce;  domestic,  interstate  or 

foreign.     Vol   1   p  642  n   1,   2. 
Regulation     of     commerce.      The     "commerce 

clause"    and    its    application    to    particular 

regulatory    measures.     Vol    1    p    541    n    84. 

Vol  3  p   712  n  34;  p  715  n  88,  92.     Vol  5  p 

602    n    3,    4. 
Regulations    of   trade   and   commerce   within 

a  state.     Vol  5  p  605  n  62. 

COMMON   LAW. 

Vol  3  p  718  n  43. 

COMPOSITION  WITH  CREDITORS. 

Vol  1  p  558  n  52,  53.  Vol  3  p  719  n  48,  49, 
50,    51,    52. 

CONFESSION    OF  JUDGMENT. 

Vol    1    p    558    n   43,    44. 

CONFLICT    OF    LA^WS. 

Contracts   in   general.     Vol    1   p   559  n  56;  p 

560  n  58,  61;  p  561  n  65.  Vol  3  p  721  n 
73,  74.  Vol  5  p  611  n  47;  p  612  n  49;  p 
613    n    66. 

Effect   of   status    or    domicile.    Vol    1    p    561 

n   67,   69,    70.     Vol   3   p  722  n  87,   89. 
Matters  relating  to  personal  property.     Vol  1 

p    562    n    81. 
Matters    affecting    morality.     Vol     1     p    563 

n   89. 
Application  of  remedies.     Vol  1  p  565  n  98,  1. 

Vol   3   p   724  n  12,   29;   p  725   n   37.     Vol   8 

p   615    n    94;   p   616    n    97. 

CONSPIRACY. 

Civil  liability.  Vol  1  p  566  n  21,  22;  p  567 
n  22.  23,  24,  25.  Vol  3  p  726  n  58;  p  727  n 
66,   67.   68,   69.     Vol  5  p  617  n   23,   25,  28. 

Criminal  liability.  Vol  1  p  567  n  28;  p  568 
n  38,  42.  Vol  3  p  728  n  76;  p  729  n  89, 
90,    92. 

CONSTITUTIONAL  LAW. 

Interpretation  and  exposition.  When  called 
for.  Vol  1  p  571  n  72,  75,  76.  Vol  3  p 
733  n  40,  44.     Vol  5  p  621  n  85;  p  622  n  96. 

General  rules  of  interpretation.  Vol  1  p  572 
n   86,    88.     Vol   3    p   736   n   77,   80,    86;  p   737 
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n   90;    p   73S  n   6,    19;   p  740   n    20.     Vol  5   p 

622  n  4;  p  623  n  29,  30,  32;  p  624  n  34,  36;  p 

625  n    18., 
Executive,   legislative,  'and  judicial  functions. 

Vol  1  p  573  n  i. 
Legislative    functions.     Vol    1    p    573    n    6;    p 

575    n    44.     Vol   3    p    741    n    40;    p   742    n    50. 

Vol    5   p   626    n    74,    77. 
Judicial    functions.     Vol    5    p    627    n    87,    88; 

p    628    n    90. 
Police   power   in  general.     Vol   1   p   577   n   66. 

Vol  3  R  746  n   IS.  19:  p  747   n   21.   24:   p  748 

n  39,  53;  p  749  n  54,  67;  p  750  n  71,  81.     Vol 

5  p  628  n  7;  p  629  n  8,  9;  p  630  n  11,  13,  14; 

p  631   n   14,    15,   16. 
Liberty    of    contract    and    right    of    property. 

Vol    1   p   577   n    70,    75;   p    578    n    S3.     Vol   3 

p  7S2  n   95,  96,  8,  12,  14;  p  753  n  17.     Vol  5 

p    632    n    19.    21. 
Freedom   of  speech  and  of  the  press.     Vol  1 

p  578  n  92.     Vol  5  p  632  n  24. 
Personal   and  religious  liberty.     Vol  3   p   754 

n   34,   37;   p  755  n.  47.     Vol   5  p  632  n   25;  p 

633    n    26. 
Equal    protection    of    the    law._    Vol    1    p    L»>1 

n  28:  D  582  n  45,  47.     Vol  3  p  756  n  61,  63; 

p  757  n  83;  p  758  n  1;  p  760  n  35.     Vol  5  p 

633   n  31,   33;   p    634  n  37. 
Privileges    and    immunities    of   citizens.     Vol 

1  p  584  n   93.     Vol  3  p  761  n  57. 
Grants  of  special  privileges  and  immunities: 

class  legislation.     Vol  3  p   763  n   82;   p  765 

n    19,   20.     Vol  5   p   636  n   57. 
Laws  impairing  the  obligations  of  contracts. 

Vol  1  p  587  n  22,  24;  p  588  n  43,  47;  p  589  n 

.'9      Vol    3    p    765    n    28;    p    766    n    34.    38;    p 

768  n  49;  p  769  n  59,  69.     Vol  5  p  637  n  69; 

p    638   n    71,    72,    74. 
Retroactive  legislation;  vested  rights.     Vol  1 

p   589  n   60;  p  590  n  67,   68,  72,   76;  p  591  n 

82.     Vol   3   p   770   n   81.     Vol   5   p  639  n  79, 

80,   84;  p  640  n  91,   96. 
Deprivation   without   due   process   of  law   or 

contrary  to  law  of  the  land.     Vol  1  p   592 

n   96,    99,   1,   2,   5;   p   593   n   18,    20,    24;   p  594 

n    46;    p    595    n    59,    65;    p   596   n    66.     Vol   3 

p    773    n    25,    27;    p    774    n    3S.    39,    42,    43;    p 

775   n   56;   p    776    n    79;   p    778    n   11.     Vol    5 

p  640  n  99;  p  641  n  7;  p  642  n  13,  17,  19,  21; 

p  644   n  41,    43,   47;  p  645   n   48. 
Compensation     for    taking    property.     Vol    1 

p    596    .1    78.     Vol   3    p    779    n    22.     Vol    5    p 

645    n    54. 
Right   to   Justice    and    guaranty    of   remedies. 

Vol    1   p   597   n   90.     Vol  3  p  780  n   39. 
Jury  trials'  preserved.     Vol   1  p   597   n   99,  1; 

p    598    n    1,    7,    13. 
Crimes,   prosecutions,   punishments   and    pen- 
alties.    Vol  1  p  599  n  26,  31;  p  600  n  36,  39, 

43    49,   53,   54.     Vol  3  p  780   n  51,   61;  p  782 

n  79,   SO;   p  783  n  87,  89.     Vol  .5  p  646  n  70, 
,     72.    ,, 

Searches  and  seizures.     Vnl  3  p  783  n  98,  99. 
Suffrage    and    elections.     Vol    1    p    601    n    61. 

Vol   3   p   784    n   10,   12. 
Frame  anil  organization  of  government.     Vol 

1  p  602  n  67,   71;  p  603  n  84,  85,  86,   87,  88, 

90.     Vol  3  p  785  n  26. 
Taxation   and  fiscal   officers.     Vol   1   p   605   n 

11;   p  607  n  37;  p  608  n  61,   64;   p  609   n  67; 

p   610  n  82,  85.     Vol  3  p  786  n  39;  p  787  n 

65;   p   789   n  80,   83,    86;   p   790   n   4;   p   792   n 

34.     Vol   5   p    648    n    4. 
Schools    and    education;    school    funds.     Vol 

3  p  792  n  39,  44.     Vol  5  p  649  n  18. 


Miscellaneous/ provisions.  Vol  3  p  794  n  76; 
p  795  n  SO,   81.     Vol   5  p  650  n  31. 

CONTEMPT. 

Elements  of  contempt  and  nature  of  pro- 
ceedings, civil  or  criminal.  Vol  1  p  612 
n   1,   3,  4,   6,  7,  9,  14.     Vol  3  p  796  n  90. 

Acts  in  disobedience  of  court.  Vol  1  p  612 
n  15,  16;  p  613  n  19.  Vol  3  p  797  n  99, 
4,  5,  9.  Vol  5  p  661  n  9;  p  652  n  11,  12, 
13,    14. 

Official  misconduct  and  obstruction  or  per- 
version of  Justice.  Vol  1  p  613  n  24,  25;  p 
614  n  32,  33,  35,  36,  38,  40,  41;  p  615  n  45, 
47,  48.  Vol  3  p  797  n  -18.  Vol  5  p  652  n 
16;  p  653  n  22. 

Defense,  excuse  or  purgation.  Vol  1  p  615 
n  50,  52,  57.  Vol  3  p  798  n-  29.  Vol  5  p 
653    n   24,   26. 

Power  to  punish  or  redress;  contempt  or 
other  remedy.     Vol  1  p  616  n  68,  69. 

Pleadings  and  other  proceedings  before 
hearing.  Vol  1  p  616  n  75;  p  617  n  81. 
Vol  3  p   799  n  43,  47.     Vol  5  p  655  n  44. 

Hearing;  evidence;  trial.  Vol  1  p  617  n  84, 
87,    91. 

Findings  and  judgment.  Vol  1  p  618  n  97, 
98.     Vol  3  p  800  n  57.     Vol  5  p  656  n  58. 

Punishment;  fine;  commitment;  further  pro- 
ceedings. Vol  1  p  618  n  5,  7,  8,  9,  10.  Vol 
3  p  800  n  60,  61.  Vol  5  p  657  n  65;  p  658 
n    71. 

Discharge  or  pardon.  Vol  1  p  619  n  IS.  Vol 
5    p    658    n    75. 

Review  of  proceedings.  Vol  1  p  619  n  21, 
27;  p  620  n  28.  Vol  3  p  801  n  68.  Vol  5  p 
658    n   78. 

CONTINUANCE    AND    POSTPONEMENT. 

Power  and  duty  of  court.     Vol  5  p   660  n  91. 

94,    95. 
Grounds  in  general.     Vol  3  p  802  n  83. 
Absence  or  disability   of  party  or  counsel  as 

grounds.     Vol  3  p  802  n  91;  p  803  n  95,  96, 

97.     Vol    5   p   661   n   15. 
Absence    of    witness    or    inaWility    to    procure 

evidence    as    grounds.     Vol    1    p    622    n    58; 

p    623    n    78.     Vol    3    p    803    n    5.     Vol    5    p 

661  n  19;   p   662  n   21,   22,  25,   26. 
Surprise   as    grounds.     Vol    S    p    663    n   35,   36, 

39,    43. 
Sufficiency    of   affidavits    or    moving    papers. 

Vol    1   p   625  n  1.     Vol  5  p   664  n   57. 
Hearing  and   ordar.     Vol    1   p   625   n    9. 

CONTRACTS. 

Definition   and   kinds   of  contracts.     Vol   1   p 

626    n   5,    6,    7;    p    627   n    8.     Vol    5   p    665    n 

64;  p  666  n  75,  77. 
Parties.     Vol  S  p   668  n  91;  p   669  n  96. 
Offer    and    acceptance.     Vol     1    p    627    n    22. 

Vol  3  p  806  n  9,  10;  p  807  n  10,   12,   13,  14; 

p  808  n  21,  24,    26,    29.     Vol  5  p  670  n  7;   p 

671    n    7;    p   672    n    7,    8;    p   673    n    15;    p    674 

n   29,    31. 
Reality    or   consent.     Vol    1    p    62T    n    23,    24; 

p  628  n  29,  30;  p  629  n  46,  50;  p  630  n  60, 

66.  Vol  "3  p  809  n  43,  44. 
Consideration.  Vol  1  p  630  n  72,  74;  p  631 

n  78,  82,  88;  p  632  n  88,  91;  p  633  n  2,  6. 

8,  12;  p  634  n  16;  p  635  n  16;  p  636  n  28,  30, 

31,  32;  p  637  n  35,  38,  41.  44;  p  638  n  56. 

Vol  3  p  810  n  51,  53;  p  811  n  53:  p  812  ■ 

53;  p  813  n  57,  58,  59,  64,  67;  p  .814  n  69, 


6  Cut.  Law. 


NEW  YOKK  mDEX  DIGEST. 


11. 


Refers  to  volume  (vol)  page  (p)  and  foot-note  (n)  of  Current  Law. 


75;  p  S15  n  79,  80;  p  816  n  4;  p  817  n  15. 
Vol  5  p  675  n  41;  p  076  n  42,  43,  47,  49, 
53;  p  677  n  55;  p  678  n  55,  56,  57;  p  679 
n  60,  61,  62,  64;  p  680  n  67,  71, '74;  p  681  n 
77,  80;  p  683  n  S5,  86,  90,  91;  p  6S3  n  98,  3. 
Validity;    general    principles.     Vol    1    p    63S 

n   64;  -p   642  n  7.     Vol   5   p  684   n  S. 
Validity  depending  on  subject-matter    or  con- 
sideration.    Vol   1   p   639   n    76;   p   040   n   87. 
Vol   5   p   684  n   20;  p   685  n  30. 

Mutuality,  Vol  1  p  641  n  96,  99;  p  642  n  3. 
Vol  3  p  S19  n  32,  30,  37.  Vol  5  p  087 
n    36. 

Ji'ublic  policy  ill  general.  Vol  1  p  043  n  10. 
Vol  3  p  820  n  40,  47,  48;  p  821  n  50.  Vol  5 
p    088    n    43,    48. 

Limitations  of  liability.  Vol  1  p  643  n  18. 
Vol    5    p    690    n    72. 

Relating  to  marriage  or  divorce.  Vol  3  p 
822  n   63,  04.      Vol  5  p  091  n  78. 

Litigious  agreements.  Vol  1  p  645  n  50;  p 
640  n   59,   60.     Vol  3  p  822  n  09. 

Interfering  with  public  service.  Vol  1  p 
047  n  70;  p  648  n  73.  Vol  3  p  823  n  73,  77. 
Vol    5    p    692    n    93,    95,    98. 

Restraint  of  trade.  Vol  1  p  650  n  86,  87,  88. 
Vol  B  p  S24  n  97.  Vol  5  p  694  n  11,  14; 
p    690    n    15. 

Effect  of  invalidity.  Vol  1  p  651  n  92.  Vol 
3  p  820  n  13.     Vol  5  p  696  n  26;  p  697  n  30. 

Interpretation;  general  rules.  Vol  1  p  652 
n  8;  p  053  n  22.  Vol  3  p  828  n  25,  26;  p 
829  n  20,  34,  35;  p  830  n  39,  42,  43;  p  831  n 
48,  51.  Vol  5  p  69S  n  43;  p  699  n  43;  p 
700  n  43;  p  701  n  43;  p  702  n  43;  p  703  n 
43;  p  704  n  46;  p  705  n  53;  p  707  n  05;  p 
708  n   70,   77;    p    709   n    78. 

Interpretation;  "what  is  part  of  contract.  Vol 
1   p  453   n  30.     Vol   5   p   709"  n  81. 

Character;  joint  and  several;  entire  or  divisi- 
ble, etc.  Vol  1  p  654  n  43,-44.  Vol  3  p 
S32  n   00.    'vol  5  p  710  n  84,   85. 

Custom  and  usage.  Vol  1  p  657  n  62,  63,  67. 
Vol   3    p    833    n   70. 

Language  used.  Vol  1  p  055  n  40;  p  656  n  53; 
p   657    n   57. 

Interpretation  as  to  place,  time  and  compen- 
sation. Vol  1  p  001  n  90,  97,  99;  p  602  n 
9,  15;  p  663  n  15,  17;  p  664  n  17,  18,  19, 
20,  23,  26.  Vol  3  p  833  n  82,  83;  p  834  n 
87.     Vol  5  p  711  n  93,  95;  p  713  n  9,  10. 

Terms  as  to  subject-matter.  Vol  1  p  658  n 
73,    74,   77,  78. 

Terms  as  to  parties;  privity  of  contract.  Vol 
1   p   659   n   82;   p   660   n  85. 

Compromise  or  arbitration.     Vol  1  p  605  n  31, 

Terms  as  to  performance.  Vol  1  p  066  n 
34;  p  660  n  34;  p  667  n  39,  40. 

Terms  for  acceptance  or  rejection  of  per- 
formance.    Vol   1  p    667   n    46. 

Terms  for  election  under  the  contract.  Vol 
1  p  008  n  48,   50. 

What  law  governs  interpretation.  Vol  1  p 
008  n  52;  p  669   n  55. 

Modification.  Vol  1  p  669  n  04.  65.  68;  p 
670  n  74,  75,  77,  79;  p  671  n  79.  Vol  3  p 
835  n  1,   2.     Vol  5  p  713  n  17. 

Merger.     Vol  1  p  671  n  87.     Vol  5  p  714  n  24. 

Discharge  by  performance  or  breach.  Gen- 
eral rules.  Vol  1  p  672  n  93,  96.  Vol  3 
p  830  n  10,  14,  15;  p  837  n  17,  20,  25,  20;  p 
838  n  29;  p  839  n  37.  Vol  5  p  714  n  26;  p 
715    n    26. 

Acceptance  and  waiver.  Vol  1  p  672  n  3, 
4,  6.  Vol  3  p  840  n  50,  51.  Vol  5  p  710  n 
35;   p   718   n  36,    41,   42,   43. 


Excuses  for  breach.  Vol  1  p  073  n  15;  p 
074  n  21,  25,  27,  28,  30.  Vol  5  p  719  n  49. 
51;  p  720  n   58,  59,  01. 

Sufiioiericy  of  rerformance.  Vol  1  p  075  n  33; 
p,e70  n  34,  36,  37,  38;  p  677  n  44,  45,  40. 
Vol.  3  p  8-12  n  75,  79,  SO;  p  843  n  82,  86. 
Vol    5    p    721    n    64,    68. 

Rights  after  default.     Vol  3  p  844  n  90,  91,  92. 

Resi?is.si,.in  and  abandonment.  By  agreement 
or  under  special  provisions.  Vol  1  p  680 
n  82;  p  6S3  n  25,  27.  Vol  3  p  844  n  3.  Vol 
5   p  722  n   SO. 

Occasion  and  right  to  rescind  or  abaadon 
without  consent.  Vol  1  p  680  n  87,  fc9^  p 
681   n   92,   94,   95,  1.     Vol  5  p  725  n  99.%./' 

Time  and  mode  of  rescission  or  abandonment, 
A''ol   5   p   726  n    6. 

Waiver  of  right  to,  rescind.     Vol  1  p  683  n  17, 

Remedies  on  rescission  or  abandonment.  Vol 
1  p  684  n  46;  p  685  n  46,  48,  49,  50,  51,  52, 
54.     Vol   5  p  7,^7   n   18. 

Remedies  for  breach;  the  right  and  its  ac- 
crual. Vol  1  p  687.  n  80,  86,  87,  88;  p  688 
n  91,  96,  1,  3;  p  689  n  4,  8.  Vol  3  p  847  n 
36,  38.  ?9.  Vol  5  p  727  n  23;  p  728  n  26; 
p   731    n    37. 

Particular  remedies  on  breach  and  election 
between  them.  Vol  S  p  731  n  39,  41;  p  733 
n    52,    56. 

Defenses  on  breach  and  counter  rights.  Vol 
3  p  846  n   28,  29.     Vol  5   p  735  n   65,   67. 

Procedure  before  trial  on  action  for  breach. 
Vol    5    p    735    n    70. 

Parties,  pleading,  evidence,  etc.,  on  action  for 
breach.  Vol  1  p  090  n  21,  23;  p  091  n  35, 
44;  p  692  n  49,  51,  53,"  53,  57;  p  093  n  63. 
63,  64,  60,  09;  p  094  n  77,  79,  80,  82,  85, 
88,  89;  p  695  n  2;  p  090  n  5,  7,  14,  10,  18,  20; 
p  097  n  20.  27,  30,  33,  34;  p  699  n  57;  p  700 
n  57,  60,  00.  Vol  3  p  848  n  40;  p  849  n  49; 
r  850  n  57,  00,  01,  03,  05,  00;  p  851  n  72,  73, 
74,  SO;  p  852  n  85;  p  853  n  85,  87,  88.  91;  p 
854  n  1,  2;.p  855  n' 9 ;  p  850  n  13;  p  857  n  20, 
21,  29,  31;  p  858  n  31:  p  869  n  31;  p  800  n  31. 
Vol  5  p  736  n  74,  77,  78,  79;  p  737  n  87;  p  738 
n  93.  94,  95:  p  739  n  2,  3,  10;  p  740  n  17,  19,' 
20,  27;  p  741  n  27;  p  742  n  28;  p  744  n  43;  p 
745  n  50;  p  746  n  50,  57;  p  747  n  57. 

Procedure  at  trial;  verdict  and  judgment  on 
action  for  breach.  Vol  1  p  701  n  69;  p  702 
n  82,  84,  87,  95;  p  703  n  4;  p  704  n  10,  11,  13. 
Vol  3  p  860  n  34,  35;  p  861  n  44.  Vol  5  p 
750  11  79, 

CONTRIBUTION. 

General   principles.     Vol    3   p   860  n   53,    54. 

As  between  joint  tort  feasors  and  persons  In 
particular  relations.  Vol  1  p  704  n  3.  Vol 
3  p  800  n  56.     Vol  5  p  751  n  97;  p  762  n  99. 

CONVERSION    AS    TORT. 

What  constitutes.  Vol  1  p  705  n  12,  14,  20. 
23;  p  700  n  23,  24.  Vol  3  p  866  n  61,  63, 
64;  p  807  n  82,  84,  80,  87;  p  808  n  94,  96,  97, 
98,  2.  Vol  S  p  753  n  2,  5,  7,  8,  12;  p  754 
n   15. 

Property  subject  to  conversion.  Vol  3  p  868 
n  0.     Vol  5  p  754  n  19. 

ISlements  necessary  to  maintain  the  action. 
Vol  3  p  869  n  9,  11,  13,  16,  18;  p  870  n  26, 
30,  31;  p  871  n  47,  49.  Vol  5  p  754  n  26,  31; 
p  755  n  32,  43,   49. 

Defenses.     Vol  5  p  756  n  52,  53,  54,  62. 

Practice  and  procedure.  Vol  1  p  706  n  34,  36. 
Vol  3  p  872  11  76,  78;  p  873  n  86,  91,  1,  4;  p 
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874  n  6,  7 
47.     Vol    5 


9,  10;  p  875  n  23,  26,  31; 
p   757  n   71,   75,   77,   78,    i 


OONVEUSION   IJf  EdUITY. 

Iiow  effected.  Vol  1  p  707  n  39,  40,  43,  44,  45, 
47,  48.  50.  Vol  3  p  877  n  54,  56,  60.  Vol  5 
p  758  n  9;  p  759  n  9,  12,  13. 

Ri. conversion.     Vol    1    p    707 
n  57. 


52,    53;    p   708 


Vdl   1  p 

747  n  62; 
900  n   18. 


Vol   1  p 

11;  p  753  n  24,  34. 
Vol  5  p  792  n  74; 


CONVICTS. 


VoTS  p  760  n  4. 


COPT  RIGHTS. 


Acquisition 
Vol  5  p  762 


extent    and 
27,  32,  33. 


loss    of    copyright. 


Vol  3  p  880  n  4, 


COKONBRS. 

5. 


Vol  1  p 
Vol   3 

;  p  777 


CORPORATIONS. 

rinssifir-ation.     Vol  5  p  765  n   65. 

Creation,  name  and  existence  of  corporations 
and  the  amendment,  extension  and  revival 
of  charters.  Vol  1  p  712  n  19;  p  714  n  44. 
Vol  .-J  p  883  n  28;  p  884  n  45.  Vol  5  p  766 
n  C7,  09.  70,  71,  72,  73,  74;  p  767  n  74,  75,  76, 
81;  p  768  n  81,  86,  89;  p  769  n  92. 

Kffect  of  irregularities  in  organization  and 
of  failure  to  incorporate.  Vol  1  p  717  n  76. 
Vol  3  p  884  n  55,     Vol  5  p  771  n  12. 

Promotion  of  corporations;  incorporation  of 
partnerships,  etc.  Vol  1  p  718  n  88,  89,  90; 
p  719  n  94.  Vol  3  p  885  n  65,  71.  Vol  5  p 
771  n  16,  17. 

Citizenship  and  residence  or  domicile  of  cor- 
poration.     Vol  1  p  721  n  23. 

I'mvers  of  corporations  in   general.     Vol   1  p 

722  n  29.      Vol  5  p  773  n  37. 
Power  to  transfer  or  incumber  property  and 

franchises.     Vol  1  p  723  n  47.     Vol  5  p  775 
n   54-.   55. 
r'r(V-or  to  contract  and  incur  debts, 

723  n  53:  p  724  n  72;  p  725  n  83 
p  887  n  9.  Vol  5  p  776  n  59,  62,  6 
n  67, 

Pov/fr  to  take  and  hold  stock.  Vol  1  p  726 
n  9S.     Vol  5'p  777  n  69,  70. 

Kfffct  of  ultra  vires  and  illegal  transactions. 
Vol  1  p  727  n  10,  14,' 20.  Vol  3  p  889  n  44, 
45;  p  890  n  45,  46,  47.  48,  51,  Vol  5  p  779  n 
79;  p  780  n  88;  p  781  n  93. 

Torts,  penalties  and  crimes.  Vol*  1  p  729  n 
4:;.     Vol   5  p   782   n   2,   3. 

Action  by  and  agrainst  corporations.  Vol  1 
p  731  n  76;  p  732  n  82;  p  733  n  98,  1;  p  734 
n  15,  17;  p  735  n  22.  Vol  3  p  891  n  66;  p 
892  n  76,  79,  84,  90.  Vol  5  p  783  n  11;  p  784 
n  15.  16. 

Legislative  control  over  corporations.  Vol  3 
p  893  n  1.     Vol  5  p  785  n  19,   20. 

Di.ssolution;  forfeiture  of  charter,  winding: 
up,  etc.  Vol  1  p  736  n  38,  40,  41;  p  737  n  46, 
48,  49;  p  738  n  55.  56,  60,  61,  62.  Vol  3  p  894 
n  IS,  19,  20;  p  896  n  54,  55.  Vol  5  p  787 
n  .15. 

Surcession  of  corporations;  reorganization; 
consolidation.  Vol  1  p  739  n  73,  74;  p  740 
n  SO,  $4:  p  741  n  87,  94,  95;  p  742  n  1;  p  743 
n  11,  16.  19,  Vol  3  p  898  n  69,  70,  84,  85. 
Vol  5  p  788  n  43,  45;  p  789  n  45. 
Jlerabcrship  in  corporations  in  general.  Vol 
3  p  S99  n  96,  98,  99.  Vol  5  p  7S9' n  48,  49, 
50,  51. 


p  876  n    Capital  stock  and  shares  of  stock. 

90.  745  n   36,  37,  45;  p  746  n  51,  54;  p 

P   748    n   77.     Vol  3  p  899   n   4;   p 

Vol  5  p  790  n  54, 

Subscriptions  to  capital  stock,  etc, 

750  n  95;  p  751  n  5,  6,  10, 

Vol  3  p  902  n  44,  49,  52. 

P  793  n  75,  80. 

Miscellaneous  rights  of  stockholders.     Vol  1 

p   757  n  83;   p  758   n   85,   90,  91;  p  759  n   92, 

93,  94,  96,  97,  99,  1;  p  760  n  7,  9;  p  761  n  14, 

16,    17,   18,    20,   22;    p    762    n   26;    p   764   n   43. 

Vol  3  p  903  n  69,  75;  p  905  n  91,  92,  94,  98; 

p  906  n  2,  5,  6;  p  907  n  11,  16,  20,  25,  26;  p 

908  n  29,  36;  p  909  n  42.     Vol  5  p  794  n  84, 

85;  p  795  n  90,  92,  95,  96;  p  796  n  99,  1,  7;  p 

797  n  8,  10;  p  798  n  11,  12,  13,  16;  p  799  n  21, 

-    31,  32. 

Transfer  of  shares.     Vol  1  p  754  n  46;  p  756 

n   72;  p  757  n   78.     Vol   3  p  909  n  47,   50;   p 

910  n   54,    55,   56,    57;   p   912  n   84.     Vol   6   p 

800  n   34. 

Dealings     between     a     corporation     and     itfs 

stockholders.     Vol  1  p  764  n  48. 
By-laws.     Vol    1  p   765   n   54.     Vol  S  p  803   n 

78;  p  804  n  80,  85,  86. 
Corporate   meetings   and   elections.     Vol    5    p 

804  n  91,  92. 
The  right  to  vote.     Vol  3  p  913  n  14.     Vol  8 

p  805  n  98,  99. 
Appointment,  election  and  tenure  of  officers. 

A'ol   1   p  768  n  90,  91,  92. 
Salary  or  other  compensation  of  ofBqers.     Vol 
1   p  768  n  95.     Vol  3  p  914   n   30.     Vol  5  p 
806  n  20. 
How  directors  must  act;  directors'  meetings, 
records  and  stock  books.     Vol  3  p  915  n  41 
44,  48,   49.      Vol  5  p  807  n  32. 
Powers  of  directors  or  trustees.     Vol  1  p  770 

n  :9.     Vol  5  p  808  n  37,  38. 
Powers  of  other  officers  and  agents  than  the 
directors  or  trustees.     Vol  1  p  770  n  23,  24 
2ft;  P  771  n  45,  40,  50;  p  772  n  56,   61,   62;   p 
773  n  67,  6S.     Vol  3  p  916  n  57,  59,  60,  67    68 
Vol  5   p   809  n  48,  55,  57,  58;  p   810  n  71-   p 
811  n  80,  81. 
Apparent    authority    of    officers    and    agents, 
and    estoppel    of    the    corporation    and    of 
others.     Vol   1   p   774  n   83.     Vol  3  p  917  n 
79;  p  918  n  84,  85,  87,  88. 
Entification    of   unauthorized   acts.     Vol    1    p 
775  n  98,   3.      Vol  3  p  918  n   96;   p  919  n  99 
Vol  5  p  813  n  96,  98. 
Admissions,  declarations  and  representations 

of  officers  and  agents.     Vol  1  p  777  n  17. 
Personal  liability  of  officers  and  agents.     Vol 
1  P  777  n  26.  26;  p  778  n  27.     Vol  3  p  920  n 
19,  22;  p  921  n  25,  26.     Vol  5  p  814  n  13-  p 
815  n  16,  23;  p  816  n  26,  28,  29. 
Liability  of  officers  for  mismanagement      Vol 
1  p   778  n   33,   37.     Vol   3   p  921  n  36    37-  p 
922  n  38,  41,  42,  44,  45,  46,  47,  48,  49      Voi  5 
p  816  n  36;  p  817  n  40,  41,  42, 
Dealings   between  a  corporation  and   the  di- 
rectors  or  other   officers,   and   personal   in- 
terest in  transactions.      Vol  1  p  778  n  39-  p 
779  n  40.     Vol  3  p  922  n  51;  p  923  n  53,  54 
59.  65,  67:  p  924  n  69,  73.     Vol  5  p  817  n  50- 
P  818  n  52,  55;  p  819  n  57. 
The  relation  of  creditors.     Vol  3   n  924  n  77 

Vol  5  p  820  n  75. 
Rights  and  remedies  of  creditors  against  the 
corporation.  Vol  1  p  784  n  2,  8;  p  785  n  10' 
P  786  n  34;  p  787  n  35,  45,  47,  48,  50;  p  788 
n  53,  56,  57,  58,  60,  61,  62.  Vol  3  p  925  n  89 
98,  2;  p  026  n  12;  p  927  n  30,  32;  p  928  n  4o' 
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43,  44,  47;  p  929  n  48.  Vol  5  p  822  n  97;  p 
823  n  1;  p  825  n  20. 

EisfMs  of  corporate  mortgagees  and  bond 
^older.s.  Vol  1  p  789  n  75;  p  790  n  84,  86, 
S7;  p  791  n  88,  90.  Vol  8  p  929  n  53,  57,  63, 
67;  p  930  n  72,  73,  79,  85;  p  931  n  91;  p  932 
n  11,  18.      Vol  5p  826  n  38. 

Liability  of  stockholders  on  account  of  un- 
paid subscriptions  and  remedies.  Vol  1  p 
794  n  32;  p  796  n  57,  58.  Vol  3  p  934  n  45; 
p  935  n  57. 

Personal  liability  of  stockholder  for  debts  of 
corporation,  and  remedies.  Vol  1  p  799  n 
96,  97,  98;  p  800  n  2;  p  802  n  29.  Vol  3  p  937 
n  S;;.  Vol  5  p  830  n  82;  p  832  n  98,  5;  p  833 
n  15. 

liig-hts  and  remedies  of  creditors  against  di- 
rectors and  other  officers.  Vol  1  p  804  n 
63;  p  805  n  70.  71,  72,  76,  77;  p  806  n  89,  90; 
p  807  n  94,  95,  96,  97.  98,  99,  1,  2,  3,  5,  6,  7, 
8,  9. 

CORPSES  AND  BURIAL.. 


Vol  1  p  SOS  n  15, 
n  45. 


16.     Vol  3  p  939  n  35;  p  940 


COSTS. 


PoTver  to  award  costs.  Vol  3  p  940  n  3.  Vol 
5  p  843  n  26. 

Prepayment  or  security  and  suits  in  forma 
pauperis.  Vol  1  p  809  n  6,  12,  15.  Vol  3 
p  941  n  13,  14,  17,  18,  19,  22,  23,  26,  31;  p  942 
n  34,  35,  36,  39.  Vol  5  p  844  n  35,  37,  39,  40, 
41,  47;  p  845  n  57,  58. 

Parties  entitled  to,  or  liable  for  costs  in  gen- 
eral. Vol  1  p  810  n  31,  32,  33;  p  811  n  36. 
Vol  3  p  944  n  73,  75,  77,  81,  84,  85;  p  945  n 
87,  94,  95,  96.     Vol  5  p  846  n  77a. 

Pights  dependent  on  event  of  action  or  pro- 
ceeding. Prevailing  party  In  general.  Vol 
1  p  809  n  16;  p  810  n  16,  20,  22.  Vol  3  p 
942  n  43,  44,  45,  46,  47,  48,  61;  p  943  n  52,  64, 
55,  57,  58,  60,  61.  Vol  5  p  846  n  86;  p  847  n 
90,  94,  95. 

"Waiver  of  right  and  effect  of  tender  or  offer 
of  judgment.  Vol  1  p  811  n  37.  Vol  3  p 
945  n  6,  7;  p  946  n  8,  9,  11,  12.  Vol  5  p  848 
n  7,  9,  10,  11. 

Right  dependent  on  minimum  amount  of  de- 
mand or  recovery.  Vol  1  p  811  n  41,  43. 
Vol  3  p  946  n  15. 

In  equity  and  equitable  code  actions.  Vol  1 
p  811  n  44;  p  812  n  46.  48,  55.  Vol  3  p  946 
n  21,  25;  p. 947  n  30,  36.     Vol  5  p  849  n   28. 

In  inferior  courts.  Vol  1  p  813  n  68.  Vol  3 
p  948  n  50,  52.  Vol  5  p  849  n  37;  p  850  n 
38. 

In  interlocutory  or  special  proceedings.  Vol 
1  p  810  n  23,  24,  27.  Vol  3  p  943  n  64,  67, 
68.     Vol  5  p  850  n  40,  41,  42,  43. 

On  appeal  or  error.  Vol  3  p  947  n  41;  p  948 
n  44.  47.  Vol  5  p  850  n  46,  47,  54;  p  SSl  n 
55,  56.  58,  59. 

Amount  and  items.  Vol  1  p  813  n  70;  p  814 
n  70;  p  815  n  82.  Vol  3  p  949  n  59,  60,  61, 
62,  68;  p  950  n  69,  75,  79,  84,  85;  p  951  n  91, 
3;  p  952  n  6,  13.  Vol  B  p  851  n  65,  66;  p 
852  n  81,  83,  84;  p  853  n  87,  88,  89,  90,  91;  p 
854  n  4,  5. 

Procedure  to  tax  costs;  correction  and  re- 
view. Vol  1  p  815  n  88.  Vol  3  p  952  n  21; 
p  953  n  23.     Vpl  5  p  855  n  11,  19,  21,  23. 

Enforcement  and  payment.  Vol  1  p  816  n  98, 
99.  Vol  3  p  954  n  41,  45,  47,  48,  49.  Vol  B 
p  856  n  41,  43,  46,  53;  p  857  n  53.  1 


COUNTIES. 

OlTcers;  personal  rights  and  liabilities.  Vol 
1  p  818  n  16,  19.  Vol  3  p  962  n  85,  86,  87; 
p  P63  n  89,  91. 

Public  rowers,  duties  and  liabilities.  Vol  1 
p  822  n  64;  p  823  n  78,  83.  Vol  3  p  964  n  96, 
99;  p  965  n  3,  4;  p  966  n  15,  17;  p  969  n  48. 
Vol  5  p  861  n  4,  5,  9;  p  867  n  62,  66,  68;  p 
868  n  76. 

COURTS. 

Creation,    change    and    alteration.     Vol    3    p 

970  n  67,  68. 
Ofllcers  and  instrumentalities  of  courts.     Vol 

S  p  970  n  72;  p  971  n  76.     Vol  5  p  871  n  18. 
PlaccR,  terms  and  sessions  of  courts.     Vol  1 

p  S25  n  21. 
Conduct   and  regulation   of  business.     Vol   1 

p  S25  n  23.     Vol  3  p  972  n  4.     Vol  B  p  873  n 

32;  p  874  n  39,  44. 

COVENANTS  FOR  TITLE. 

Making  of  covenants;  persons  and  estate  ben- 

eiited  or  bound.     Vol  5  p  876  n  64. 
Performance  or  breach.     Vol  1  p  826  n  33,  35. 

Vol  5  p  878  n  91,  92,  93. 
Enforcement  of  covenants.     Vol  1  p  826  n  46. 

Vol  3  p   975  n  43,  56,   57.     Vol  5  p  878  n  4, 

5,  6;  p  879  n  14, 

CREDITORS'    SUIT. 

Nature  and  grounds  of  remedy.     Vol  3  p  978 

n  68.     Vol  5  p  880  n  35;  p  882  n  59,  60,  61. 

Property    which    may   be    reached.     Vol    B    p 

882  n  63;  p  883  n  66. 

CRIMINAL  LAW. 

Element^  of  crime.     Sources  of  the  criminal 

law.     Vol  3  p  980  n  9. 
Criminal  intent.     Vol  1  p  828  a  67. 
Attempts.     Vol   1  p  828  n  68.     Vol  3  p  980  n 

20;  p  981  n   21. 
Felonies  and  misdemeanors.     Vol   1  p  828  n 

71.     Vol  3  p  981  n  24.     Vol  B  p  886  n  2. 
Defenses.     Vol  1  p  828  n  74. 
Capacity  to  commit  crime.     Vol  B  p  887  n  16, 

18. 
Parties  in  crimes.     Vol  3  p  983  n  51,  54,  56. 
Former    adjudication    and    second    jeopardy. 

Vol  1  p  829  n  94,  97.     Vol  B  p  890  n  45. 
Punishment  of  crime.     Vol   1  p  829   n   99;  p 

830  n  6.     Vol  S  p  891  n  55„  61;  p  892  n  61. 

67,  68;  p  893  n  72,  75. 
Bights  in  property  the  subject  of  crime.     Vol 

3  p  987  n  13. 

CURTESY. 

Vol  3  p  988  n  20,  21.     Vol  S  p  894  n  81,  82,  11. 
CUSTOMS  AND  USAGES. 

Application  to  contracts  and  other  dealings. 
Vol  1  p  831  n  22,  24.  Vol  3  p  988  n  27;  p 
989  n  31,  34.     Vol  B  p  895  n  2. 


DAMAGES. 

Kinds  of  damages.  Vol  1  p  834  n  i,  10,  It; 
p  835  n  13,  15,  21,  24;  p  836  n  35.  Vol  S  p 
998  n  38,  40,  44;  p  999  n  46,  49,  51;  p  1000  n 
65.     Vol  B  p  905  n  8,  10;  p  906  n  28. 

General  principles  for  ascertaining.     Vol  1  p 
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S37  n  40.  43:  p  838  n  49;  p  839  n  58,  60.     Vol 

3  p  1004  n  16,  18,  22,  26;  p  1005  n  38.     Vol 

5  p  908  n  57;  p  909  n  61,  62;  p  910  n  62,  67, 

70;  p  911  n  71,  73;  p  912  n  85. 
Recovery  as  affected  by  status  of  plaintiff  or 

limited   interest  in  property   affected.     Vol 

1  p  839  n  70,  71.     Vol  3  p  1006  n  55,  56,  57, 

58,  59,  60,  62.     Vol  5  p  914  n  5,  7. 
Rre.Tsure  of  damages  for  breach  of  contract. 

Mif^cellaneous  contracts.     Vol  1  p  840  n  83. 

Vol  3  p  1007  n  70,  71,  73.     Vol  5  p  915  n  10, 

11,  12:  p  916  n  17.  24,  25. 
Contracts  for  sale  or  purchase  of  land.     Vol 

).  p  S41  n  95.     Vol  3  p  1007  n  82;  p  1008  n 

S5.     Vol  5  p  916  n  27;  p  917  n  28. 
Breach  of  covenant  as  to  title.     Vol  3  p  1008 

n   87. 
Contracts  to  g^ive  lease  and  liabilities  as  be- 

t^.-f  en' lessor  and  lessee.     Vol  1  p  842  n  12. 

Vol  3  p  1008  n  93.     Vol  5  p  917  n  39,  40,  41. 
Contracts    for    sale    or   purchase    of    chattels. 

Vol   X   n   843  n  22,  24;  p  844  n   28,  30,   31;  p 

845  n  36.     Vol  3  p  1009  n  98,  99,  5,  8;  p  1010 

n  15,  16.     Vol  5  p  918  n  43. 
Liability    of    bailees,    carriers    and    telegraph 

corriTianies.     Vol   1  p  845  n  39,   40;  p  846   n 

49.  51;  p  847  n  69.     Vol  3  p  1010  n  21;  p  1011 

n  29,  30,  35.     Vol  5  p  919  n  52;  p  920  n  59, 

61. 
Contracts  for  services.     Vol  1  p  848  n  76,  81. 

I'ol  .■}  p  1012   n   49;  p  1013  n   51,   52,   53,   59. 

Vol  5  p  922  n  69,  72,  74:  p  923  n  75,  76. 
Mpnsure   and  elements  of  damages  for  torts. 

Miscellaneous   torts.     Vol    1    p    849   n   88;    p 

850  n  1;  p  865  n  77.     Vol  3  p  1014  n  81.     Vol 

5  p  923  n  80,  81,  83. 
IjOss  of.  or  iniurie«!  to  proT>ertv.     Vol  1  p  850 

n   3,  5;  p  851  n  21;  p  852  n  31,   33,  35.     Vol 

3  p  1014  n  8G;  p  1015  n  87,  88,  97;  p  1016  n 

6.  10.     Vol  5  p  925  n  4,  5. 
MHintaining  nuisance.     Vol  1  p  852  n  38.     Vol 

3  p  1016  n  15,  16,  17.     Vol  5  p  925  n   11;  p 

920  n  13. 
Trespass  on  lands.     Vol  3  p   1017  n   21.     Vol 

5  p  926  n  16,  17. 
Conversion.     Vol    1    p    853   n    57;   p   85,4   n   58. 

Vol  .'i  p  1017  n  32.     Vol  5  p  927  n  21. 
Wrongful    taking    or    detention    of    property. 

Vol   5.  p  854  n  64,  71;  p  855  n  76.     Vol  5  p 

ti37  n  27. 
Persoml  injuries.     Vol  1  p  855   n   82.     Vol  3 

p  1019  n  55,  57.     Vol  5  p  928  n  33,  35,  36,  37; 

P  929  n  38,  42. 
rm.demiate  and   excessive.     Vol   1   p  858  n   6, 

8,   10.   12:  p  859  n  12;   p  860  n  12.     Vol  3  p 

1120  n   75;  p    1021  n   SO,   88;   p   1022  n   88;  p 

1024  n  S9.     Vol  5  p  930  n  46,  47;  p  931  n  48, 

51:  p  032  n  51:  p  933  n  51:  p  934  n  51. 
Pleading.     Vol   )    n  861  n   17,  29;   p   862  n   30, 

31.     Vol  3  p  1025  n  91,   92,  95,  97;  p  1026  n 

4.   8,   12.     Vol  5  p  935  n  54,   55;  p  936  n  58, 

5f):  p  937  n  66. 
Evidence  as  to  damages.     Vol  1  p  862  n  33;  p 

863   n   41,   45.    47;   p   864   n  53,    54.     Vol   3   p 

1027  n  18.  19,  21;  p  102S  n  28,  29;  p  1031  n 

84.  Vol  5  p  937  n  75,  76;  p  93S  n  78,  81;  p 

939  n  87;  p  940  n  9;  p  941  n  11. 
Instructions.     Vol  3  p  1032  n  96.  ' 

Trial.     Vol  5  p  944  n  Sll  i 

DEATH  AND  SURVIVORSHIP. 

'  Vol.l  p  865  n  1,  3.     Vol  3  p  1033  n  13;  p  1034 
n  16.     Vol  5  p  944  n  2,  3,  4;  p  945  n  16,  17. 

'        DEATH  3Y  'VVRONGPUL  ACT. 

Xature  and  elements  of  liability  and  release 


or  bar.     Vol  1  p  866  n  16.     Vol  3  p  1035  n 

27,  29;  p  1036  n  43,  45. 
Beneficiaries  of  the  right  of  action.     Vol  3  p 

1038  n  70. 
Daiiages.     Vol   J.  p   868  n  36;  p  869  n  40,  48, 

50.  51:  p  870  n  58.     Vol  3  p  1038  n  74,  77,  85; 

r  1040  n  14;  p  1041  n  28.     Vol  5  p  949  n  70, 

75;  p  950  n  78, 
Remedies  and.  procedure.     Vol   1   p  871  n   62; 

p  874  n  93.     Vol  3  p  1042  n  34;  p  1045  n  84. 

Vol  5  p  951  n  92. 

DECEIT. 

Nature  and  elements.  Vol  1  p  888  n  17;  p 
889  n  27;  p  891  n  39;  p  895  n  65;  p  900  n 
10;  p  902  n  22.  Vol  3  p  1046  n  97,  99;  p 
1047  n  9,  11,  15,  16;  p  1048  n  19,  20,  22.  Vol 
5  p  954  n  42,  43;, p  955  n  46,  47,  .52;  p  956  n 
54,  55,  56,  57,  58,  62;  p  957  n  70,  73. 

.^.ctions  and  procedure.  Vol  1  p  903  n  36. 
Vol  3  r>  1048  n  24,  29;  p  1049  n  35,  37,  38, 
46;  p  1050  n  4  9.  Vol  5  p  957  n  80,  81;  p  958 
n  89,  90,  91,  94,  95,  99,  1,  3. 

DEDicATiarr. 

The  right  to  dedicate.     Vol  3  p  1050  n  55. 
Mode  of  dedication.     Vol  1  p  904  n  53;  p  905 

n  68;  p  906  n  75,  S3.     Vol  3  p  1051  n  66,  73, 

74,   78,   79;   p   1052  n   85,   96.     Vol  5   p  961  n 

39. 
Effect  of  dedication.     Vol  1  p  907  n  100.     Vol 

S  p  1055  n  33,  34,  37.     Vol  5  p  963  u  77,  78. 

DSBDS  OP  CONVEYANCE. 

Nature,  form  and  requisites.  Vol  1  p  908  n 
4;  p  909  n  14,  15.  17;  p  910  n  21,  22,  23,  Vol 
3  p  1057  n  56,  68;  p  1068  n  73,  75;  p  1061  n 
92,  1.  Vol  5  p  965  n  93,  1;  p  966  n  5;  p  967 
n  11,  14;  p  968  n  20,  23;  p  969  n  25;  p  970  n 
37:  f  971  n  39,  46;  p  972  n  63. 

Recordation.     Vol  1  p  910  n  26. 

Interpretation  and  effect.  Vol  1  p  911  n  32; 
p  912  n  44;  p  913  n  58,  59,  60,  61.  Vol  3  p 
1062  n  15;  p  1064  n  53;  p  1066  n  73;  p  1067 
n  95,  96.  Vol  5  p  975  n  4:  p  976  n  26,  29;  p 
978  n  62,  63;  p  980  n  84,  91;  p  981  u  99,  2,  3, 
5,  7. 

DEPAULTS. 

Elements  and  indicia.  Vol  1  p  913  n  65;  p 
914  n  75,  84.  Vol  3  p  1070  n  31,  32,  34,  37, 
38,  41,  45.  Vol  5  p  982  n  18,  22,  23;  p  983  n 
29,  31. 

Procedure;  taking  judgment.  Vol  3  p  1070 
n  50. 

•Opening  defaults.  Vol  1  p  915  n  3;  p  916  n 
4.  9,  12,  13,  16,  18;  p  917  n  19,  21,  27,  29,  30, 
31.  Vol  3  p  1071  n  57,  60;  p  1072  n  62,  63, 
66,  67,  72;  p  1073  n  84,  88,  89,  92;  p  1074  n 
96,  97.  Vol  5  p  984  n  52;  p  985  n  62,  63;  p 
986  n  66,  67.  72.  73,  75;  p  987  n  82,  83. 

Operation  and  effect.  Vol  5  p  987  n  94-  p 
9SS  n  96,  97. 


DEPOSITIONS. 

Occasion  or  necessity.  Vol  1  p  918  n  37,  38, 
44,  45,  46.  Vol  3  p  1075  n  10,  11,  14,  15,  16, 
17,  18,  19,  20.  Vol  5  p  988  n  7,  9;  p  989  n 
11,  12,  13,  14,  15. 

Procedure  to  obtain.  Vol  1  p  918  n  51;  p  919 
n  63,  54,  55.  Vol  3  p  1075  n  21.  Vol  5  p 
989  n  22,  24,  25;  p  990  n  26,  27,  29,  30,  31  32 
37.  3S. 

Taking  the  testimony.     Vol  1  p  919  n  62,  64; 
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p  920   ii   Tl,   78.     Vol  3   p  1076  n    31,   36,    37, 

3S,   39;  p  1077   n  44,  45,   57.     Vol  5  p  991  n 

4  5,  51. 
Htmrnins   and   fiiing.     Vol   5   p   992   n   76;   p 

993  n  81. 
Use  as  evidence.     Vol  1  p  921  n  2.     Vol  3  p 

1078  n  71;  p  1080  n  96;  p  lOSl  n  8.     Vol  S  p, 

'yj-i  n  S8;  p  994  n  96. 

,     DKSCiiK'y    AKD     DISTRIBUTION. 

I^aw  governing  descent.     Vol  3  p   1081   n   15, 

16.  -Vol  5  p  995  n  14. 

Persons  entitled  to  sliare  or  inherit.  Vol  1 
p  923  n  25,  27.  Vol  3  p  1082  n  22;  p  1083  n 
33,  34.  Vol  5  p  996  n  20,  21,  23;  p  997  n  28, 
30. 

Inheritable  and  distributaMe  property.  'Vol 
i  p  923  n  32,  33,  36.  Vol  S  p  1085  n  58;  p 
1088  n  80,  83,  91.  Vol  5  p  998  n  40,  41;  p 
999  n  62. 

Course  of  descent  and  distribution.  Vol  1  p 
924  n  39,  40,  43.  Vol  3  p  1091  n  13.  Vol  5 
p    1000  n  60,  66,  67,   69,  70;  p  1001  n   71,  72. 

Quantity  of  estate  or  share  acquired.  Vol  1 
p  924  n  44. 

Husband  or  wife  as  heir.  Vol  1  p  924  n  50. 
Vol  5  p  1002  n  87. 

EIIIECTIKG  VEIiJJICT  AND  DEMURRER  TO 
EVIDENCE. 

Directing-  verdict  Vol  1  p  925  n  66,  68;  p  927 
n  86,  90.  93,  97,  99;  p  928  n  2,  6;  15;  p  929  n 

17,  19,  21.  24.  Vol  3  p  1095  n  18,  19,  21,  29. 
Vol  5  p  1004  n  8;  p  1006  n  36,  39,  43;  p  1007 
n  56;  p  1008  n  78,  79,  82,  83,  84,  85;  p  1009  n 

87,  92.  2;  p  1010  n  7,  9,  12,  15. 

DISCONTINUANCS,    DISMISSAL.    AND   NON- 
SUIT. 

Voluntary.     Vol  1  p  938  n  19;  p  939  n  26,  28. 

Vol  3  p  1098  n  57,  58,  59,  60,  61,  62.  63,  64; 

p   1099  n   71,   82;  p  1100    n  87,   92.     Vol  S   p 

1012  n  41,  42. 
Involuntary.     Vol   1  p  940  n   36,  38,  46;  p  941 

n  56,  58,  62,  64;  p  942  n  65,  66;  u  943  n  87, 

88.  Vol  3  p  1101  n  13,  15;  p  110^  n  17,  23, 
30,  31.  32;  p  1103  n  33,  40,  41,  42,  46;  p  1104 
n  51,  53,  57,  58,  60,  61;  p  1105  n  63,  64,  66; 
p  1106  n  71.  Vol  5  p  1014  n  76,  86,  90,  92;, 
p  1015  n  95,  98.  1,  4,  5,  7;  p  1016  n  8,  9,  10, 
11,  19;  p  1017  n  20,  21,  22,  23,  28,  32;  p  1018 
n  33,  34,  41,  43;  p  1019  n  43,  45. 

DISCOVERY  AND  INSPECTION. 

Production  and  inspection  of  books  and  pa- 
pers. Vol  3  p  1107  n  93,  95,  97,  98,  1;  p 
1108  n  10,  11,  18.  Vol  5  p  1020  n  14,  15,  17, 
IS,  21,  22,  23,  24,  25. 

Examination  before  trial.  Vol  3  p  1108  n  22; 
■  p  1109  n  24,  25,  26,  27,  28,  29;  p  1110  n  30,  31, 
32,  33,  34,  35,  36,  37,  38.  Vol  5  p  1021  n  28, 
30,  31,  32,  33,  35;  p  1022  n  46. 

Physical  ejcamination.     Vol  5  p  1024  n  50. 

DISORDERLY  CONDUCT. 

Vol  1  p  945  n  11.  Vol  3  p  1111  n  58,  59,  60, 
61,  62,  63,  64. 

DIVORCE. 

Jurisdiction  and  domicile.  Vol  3  p  1127  n  12, 
13;  p  1128  n  15.  Vol  5  p  1026  n  84,  87;  p 
1027  n  97,  2. 

Causes.     Vol  3  p  1129  n  35. 


Defenses  and  excuses.     Vol  3  p  1131  n  74,  86; 

p  1132  n  94.      Vol  5  p  1030  n  47. 
Practie-u  and  procedure.     Vol  1  p  948  n  61,  62, 

i;:i;  p  949   n  73,  76,  77;  p  950  n  '79,   85,   86;  p 

951  n  94,  96.  Vol  3  p  1132  n  6;  p  1133  n  13, 

19,  20,  26,  31;  p  1134  n  35,  36,  38,  39,  48,  50; 

p  1135  n  60;  p  1136  n  72,  83.  Vol  5  p  1032 

n  73,  76,  77,  78;  p  1033  n  79,  84,  89;  p  1034  n 

2,  3,  4.  5. 
Custody   and    support   of   children.     Vol    1   p 

951  n  6;  p  952  n  15.     Vol  3  p  1137  n  95,  96. 

Vol  5  p  1036  n  33,  37. 
Effect  of  divorce.     Vol  5  p  1037  n  53. 
Foreign  divorces.     Vol  1  p  953  n  23,  24.     Vol 

5  p  1038  n  60,  61,  62,  63. 

OOCXBTS,  C-4I.ENDAR:!  AND  TRI.4.1,  LISTS. 

Right  to  go  on.     Vol  3  p  1140  n  46,  47.     Vol 

5  p  1039  n  66,  67,  68. 
Note   of   issue   and   notice   of   trial.     Vol    5   p  ' 

toss  n  71,  72,   73. 
Placing  on  calendar.     Vol  1  p  963  n  26,  27,  28, 

29.  Vol  3  p  1141  n  53,  54. 

Passing  or  advancing  cause.     Vol   1  p  953  n 

30.  Vol  3  p  1141  n  58,  59,  62,  64,  65,  66,  67, 
68,  69;  p  1142  n  70.  Vol  5  p  1040  n  80,  81, 
82,  S3. 

Transfer,    correction    or   striking    off.     Vol    L 

p  953  n  32,  33;  p  954  n  36.     Vol  3  p  1142  n 

74. 
Short-cauge.     Vol  1  p  954  n  36.     Vol  5  p  1041 

n  2. 
Heinstatement  and  restoration.     Vol  3  p  1142 

n  84.  ■  Vol  5  p  1041  n  9,  10. 

DOMICILE. 

Vol  1  p  955  n  56.  Vol  3  p  1142  n  86;  p  1144  n 
98,  99.     Vol  5  p  1042  n  26. 

DOWER. 

Nature    of   right;    persons   entitled;    election. 

Vol  1  p  957  n  73,  74.     Vol  5  p  1043  n  43;  p 

1044  n  47. 
In  what  dower  may  be  had.     Vol   1  p   958   n 

92;  p  959  n  5,  6.     Vol  3  p  1144  n  13,  19.     Vol 
.     5  p  1044  n  55,  56. 
Extinguishment,    release   or  bar  and  revival 

of  dower.     Vol  3  p  1145  n  38;  p  1146  n  41. 
Assignment    of    dower    and    money    awards. 

Vol  5  p  1046  n  82,  84. 
Remedies  and  procedure.     Vol   1  p  962  n   42. 

Vol  3  p  1147  n  65,  66.'    Vol  5  p  1047  n  99. 

DURESS. 

Vol  3  p  1147,  n  75;  p  1148  n  82.  Vol  6  p  1048 
n  9,   11. 

B 

EASEMENTS. 

Nature  and  creation.  Vol  1  p  963  n  58,  59, 
64,  65,  67,  68;  p  964  n  71.  72,  75.  76, 
77,  82;  p  965  n  83,  84,  87.  Vol  3  p  1148  n 
88;  p  1149  n  89,  94,  95;  p  1150  n  12,  13;  p 
1151  n  25;  p  1151  n  30;  p  1152  n  52.  Vol  ,5 
p  1048  n  23;  p  1049  n  37;  p  1051  n  52,  63; 
p  1052  n  77. 

Location,  maintenance,  and  extent  of  right. 
Vol  1  p  956  n  99,  2.  Vol  5  p  1P52  n  79; 
p   1053   n  84,   88,   90. 

Transfer  and  assignment.  Vol  3  p  1154  n 
93,   94,   95,   96,  97. 

Extinguishment  and  revival.     Vol  1  p  967  ,n 
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21.  24,  29,  30,  32;  p  968  n  36.  Vol  3  p  1155 
n  4,  9,  18,  19,  21.  Vol  5  p  1054  n  6,  8,  13, 
14. 
Interference  wltln  easements.  Vol  1  p  968 
n  38,  40,  42;  p  969  n  54.  Vol  3  p  1156  n  29, 
.'0;    p    1157    n    47,    49. 

EJECTMEIVT    (AND   WRIT   OF  ENTRY). 

Cause  of  action  and  nature  of  remedy.  Vol 
1  p  971   n  87.     Vol  3  p  1158  n   4,  8,  16. 

Defenses.  Vol  1  p  972  n  3.  Vol  3  p  1160  n 
34,   38. 

Process  and  pleading.  Vol  1  p  973  n  25; 
p   974   n   38.     Vol  0    p   1162   n   64. 

Evidence.  Vol  3  p  1162  n  70.  Vol  5  p  1062 
n   31. 

Trial  and  judgment.     Vol  1  p  977  n  85. 

New  trial.     Vol  1  j;  978  n  1;  p  979  n  5. 

Mesne  profits  and  damages.  Vol  1  p  979  n 
9.    13.     Vol    3    p    1165    n    12. 

Allowance  for  improvements  and  expendi- 
tures.    Vol    1  p  980  n  25,  29. 

ELECTIONS. 

l.epral    autliorization,    time,    place   and    notice. 

Vol    1    p    981    n    2.    4.     Vol    3    p    1165    n    17; 

p  1166  n  19,   23;   p  1107  n   29. 
Eligibility  and  registration   of  electors.     Vol 

l"  p   983    n    25.     Vol   3   p    1168    .i    53.     Vol    5 

p    1067    n    16,    17,    IS. 
Nominations.     Vol    1   p   984   n    44,    49.     Vol   3 

p    1170    n    67.      Vol    5    p   1068    n    31. 
Official  ballot.     Vol   3   p   1170   n   75.    -Vol   5   P 

1069    n    48,    53. 
Primary  elections.     Vol   1  p   985   n   67;   p  986 

n  69.     Vol  3  p  1170  n  79,  81,  82;  p  1171  n  83. 
Review    and    contest    of    primary.     Vol    1    p 

986  n  71.     Vol  3  p  1171  n  91. 
Officers    of  election.     Vol   5   p   1070   n    75. 
Polling-  the  vote.     Vol   5  p   1071   n   79,   86,   87. 
Count,  canvass  and  return,  custody  of  ballots 

and  recount.     Vol   1  p  988  n  91,   95.     Vol  3 

p  1173  n  18,  20;  p  1174  n  23.     Vol  5  p  1073 

n    20. 
Judicial    control    and    supervision.     Vol    5    p 

1073  n  26;  p  1074  n  26;  p  1075  n  33,  34.' 
Judicial    proceedings    to    contest    or    review. 

Vol    1   p   991   n    21.      Vol   5   p    1077    n    72. 

ELECTION    AND    W.4IVEU. 

Occasions    for    elections.     Of    remedies.     Vol 

I  P  993  n  44.  46,  48.     Vol  3  p  1178  n  89,  91. 

Vol   5  p  1079  n   9. 
Of    riglits    and    estates.     Vol    1    p    994    n    58. 

Vol  5  p  1081  n  28,   30. 
Waiver.     Vol  3  p  1179  n  2.  4. 
Acts  and  indicia  of  election  and  waiver.     Vol 

S  p  1179  n  6;  p  IISO  n  13,  15,  16,   17,  18,  22. 

Vol  5  p  1082  n  48;  p  1083  n  64;  p  1084  n  54. 
Consequences    of  election    or    waiver.     Vol    3 

p  1180  n  23;  p  1181   n  23,  27.     Vol  5  p  1085 

n   59. 

ELECTRICITY. 

Electric    franchise.     Vol    3    p    1182    n    7.     Vol 

5  p  1087  n   90. 
Contracts.     Vol   1   p   996   n   85.     Vol   3   p  1182 

n   9.   10. 
Degree  of  care.     Vol   1  p  996  n  86,   87;  p  997 

n   89,   92.     Vol   3  p  1183   n  17;   p   1184   n   3.1, 

34;  p  1185  n  39.     Vol  5  p  1090  n  22;  p  1091 

n    2S. 
ictinns.      Vol    1    p    997    n    96,    97.    98.    1;    p    99? 

n  2,  9.  Vol  3  D  1185  n  43,  45,  47,  48,  49: 


p  1186  n  53.  Vol  5  p  1092  n  47,  49,  56;  p 
1093  n  58. 

EMBEZZLEMENT. 

Prosecution  and  punishment.  Vol  1  p  1000  n 
32. 

EMINENT  DOMAIN. 

Definition  and  nature  of  power.  Vol  1  p  100b 
n   5.     Vol    5   p   1098    n   29. 

Who  may  exercise  the  right.  Delegation  of 
power.  Vol  3  p  1190  n  18,  20.  Vol  5  p 
1099  n   43,   48. 

Purposes  and  uses  of  a  public  character. 
Vol  3  p  1191  n  30.  Vol  S  p  1102  n  90;  p 
1103   n    96,   7. 

Property  liable  to  appropriation,  estate  which 
may  be  acquired.  Vol  1  p  1009  n  72.  Vol 
3  p  1192  n    41,    42,   50,   53;   p   1193  n   63.       . 

What  is  a  "taking,"  "injuring"  or  "damag- 
ing." Vol  1  p  1009  n  81;  p  1010  n  85,  95; 
p  1011  n  97,  99,  1,  2,  3;  p  1012  n  17,  23,  26, 
27.  Vol  3  p  1193  n  67,  68;  p  1194  n  77;  p 
1195  n  79,  92;  p  1196  n  96,  99.  Vol  5  p  1107 
n  46,  48;  p  1108  n  61;  p  1110  n  74,  75;  p  1111 
n   80.    81,   85. 

Conditions  precedent.  Location  of  route. 
Vol  1  p  1012  n  30;  p  1013  n  45;  p  1014  n  48, 
50,  51,  53,  54,  56.  Vol  3  p  1196  ii  4.  Vol 
5  p  1112  n  98,  3;  p  1113  n  3. 

Measure  and  sufficiency  of  compensation. 
Vol  1  p  1015  n  62,  63,  68,  69;  p  1016  n  71; 
■•  p  1017  n  98;  p  1018  n  2;  p  1019  n  18.  Vol  3 
p  1198  n  33,  35;  p  1199  n  40,  42;  p  1200  n  61, 
62,  63,  70.  71.  Vol  5  p  1113  n  7;  p  1116  n  47, 
48;    p   1117    n    52,    60;    p   1118    n   66,    78. 

Who  is  liable  for  compensation.  Vol  5  p 
1119  n   91,  92,   93. 

Condemnation  proceedings  in  general.  Vol 
1    p    1020   n    33,    43.      Vol   3   p   1201   n   77,    79, 

94,  95.     Vol  5  p  1119  n  95,   96;  p  1120  n  99. 
Applications.     Petitions.     Pleadings.     Vol  1  p 

1022  n  58.  Vol  3  p  1202  n  2,  3.  Vol  5 
p   1123   n   48,   49. 

Process,  notice,  citation,  publication.  Vol  1 
p   1022^   67,   75.     Vol   5  p   1124   n   59,   64. 

Hearing  and  determination  of  right  to  con- 
demn.    Vol    1    p   1023   n   87;    p    1024   n    94. 

Commissioners  or  other  tribunal  to  assess 
damages.      Trial   by  jury.     Vol    1   p   1024   n 

95,  97.     Vol  3  p  1202  n  11. 

The  trial  or  inquest  and  hearings  on  the 
question  of  damages.  Vol  1  p  1026  n  19; 
p  1027  n  43;  p  1028  n  43.     Vol  5  p  1129  n  39. 

Verdict,  report  or  award.  Judgment.  Vol  1 
p  1030  n  59,  60,  64,  65,  66;  p  1031  n  73. 
Vol  3  p  1205  n  65.  Vol  S  p  1131  n  57,  61; 
p   1132    n    66. 

Costs  and  expenses.  Vol  1  p  1032  n  76.  78,  80; 
83,  84;  p  1033  n  86,  90.  Vol  3  p  1205  n  67, 
Vol   5  p  1132   n   68,   72,   73,    74. 

Review  of  proceedings.  Vol  1  p  1033  n  97; 
p  1034  n  99,  7;  p  1035  n  18,  26,  29,  30;  p 
1036  n  36,  44,  46,  49.  Vol  3  p  1205  n  85,  90. 
Vol  5  p  1133  n  83,  92,  93,  94;  p  1134  n  2; 
p  1135  n  17,  29,  30;  p  1136  n  34,  35;  p  1136 
n    40,    42. 

Actions  for  tort,  damages  or  trespass.  Re- 
covery of  property.  Vol  1  p  1037  n  59; 
p  1038  n  77;  p  1039  n  82,  83;  p  1041  n  8,  9 
Vol  3  p  1206  n  1.     Vol  5  p  1137  n  53. 

Suits  in  equity.  Vol  1  p  1041  n  12;  p  1042  n 
12;  p  1043  n  27,  28,  35;  p  1044  n  40,  41.  Vol 
3   p   1208   n   23,   35.     Vol   5   p  1138  n   73. 

Payment   and    distribution    of   sum    awarded. 
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Vol  1  p  1044  n  46;  p  1045  n  SO,  61,  54;  p  1046 

n   62.     Vol  3   p   1209   n   40,   41,    48.     Vol   5  P 

1139    n    83,    96;   p    1140    n    8,   10,    11,    15. 
Ownership    on    interest    acquired.     Vol    1    p 

1047  n  78,  79.     Vol  5  p  1141  n  20,  21;  p  1142 

n    28. 
Possession    and    passing    of    title.     Vol    1    p 

1047  n  84.      Vol  5  p  1142  n  32. 
Relinquishment    or    abandonment     of    rights 

acquired.     Vol  1  p  1047  n  88. 

EaUITY. 

Equity  jurisdiction   and   occasions   for   relief 

in  general.     Vol  1  p  1049  n  7;  p  1050  n  13. 

14,  15,  18.     Vol  3  p  1211  n  88. 
Maxims   and   principles.     Vol    1   p   1051   n    21, 

23;   p   1052   n   29.    31;  p  '1053   n   31;   p   1055  n 

31;   p   1056   n   31;  p   1057  n   39,   41;   p   1058   n 

43;  p  1059  n  51.     Vol  3  p  1212  n  99,  2;  p  1214 

n   11;   p   1215   n   11,    13,    15;   p   1216   n   IS,    23. 

Vol    5    p    1149    n    60;    p    1150    n    61,    66,    68; 

p    1151    n    72. 
Occasions  for  apd   subjects   of   relief.     Vol   1 

p   1060   n   61,   62;   p   1061   n   63,   65.     Vol  3   p 

1217    n    41,    45,    47.     Vol   5   p    1155    n    11. 
Laches  and  acquiescence.     Vol  1  p  1065  n  88; 

p  1066  n  95. 
General    rules    of   pleading.     Vol    1    p    1068    n 

22.     Vol  5  p  1161  n  84,  86,  87,  89. 
Original    bill,    petition    or    complaint.     Vol    1 

p   1072   n    52.      Vol   3   p   1224    n    28;    p   1225   n 

28.     Vol   5  p. 1162  n  94,   96,  97,  98,  2;  p  1163 

n  10,   17;   p  1164   n  18. 
Am.ended   and  supplemental  bills,   complaints 

or  petition.      Vol  3  p  1226  n  44. 
Demurrer.     Vol   1  p  1075  n  85.     Vol  3  p  1228 

n  72.     Vol  5  p  1167  n  63. 
Answer.     Vol   1  p  1077  n  22.     Vol  5  p  1169  n 

9,  12. 
Trial   by  jury   or   master,    their   verdicts   and 

findings.     Vol    1   p   1081   n   79,    33.     Vol   3   p 

1232  n  45,  46,  47. 
Evidence.     Vol    1    p    1084    n    24. 
Findings  by   court   arid   decree,    judgment    or 

order.     Vol  S  p  1234  r   91.     Vol  5  p  1176  n 

38,    47. 
Bill  quia  timet.     Vol  5  p  1179  n  102. 

ESCAPE    AND    RESCUE. 

Vol   1  p  1089  n   2.     Vol  3  p  1237  n  34,  35,  36. 

ESCHEAT. 
Vol  1  p  1089  n  10,  11,  12,  16. 

ESCROAVS. 

Vol  1  D  1091  n  21.  Vol  5  p  1181  n  3.5,  40: 
p  1182  n  47,  53;  p  1183  n  54,  55. 

ESTATES  OF  DECEDENTS. 

Necessity  or  occasion  for  administration  and 
kinds  thereof.  Vol  1  p  1091  n  34,  35.  Vol 
3  p  1239  n  62,  63;  p  1240  n  67,  75,  79.  Vol 
5  p  1184  n   9;   p  1185   n   20,   22. 

Jurisdiction  and  courts  controlling  adminis- 
tration. Vol  1  p  1092  n  45,  46.  Vol  3  p 
1242  n  87,  88;  p  1243  n  93,  94;  p  1244  n  97. 
Vol  5  p  1186  n  29;  p  1187  n  34;  p  1188  n  36. 

Persons  who  administer  and  letters.  Selec- 
tion and  nomination.  Vol  1  p  1092  n  51, 
53  Vol  3  p  1245  n  11:  p  1246  n  20,  23,  24, 
25'  26;  P  1247  ri  26,  31,  32,  33.  Vol  5  p  1191 
n  '75.    76,    77;   p   1193   n    90,   92,    93,    94,    95. 

Procedure  to  obtain  letters.  Vol  1  p  1093 
n  64.     Vol  3  p  1247  n  36.     Vol  5  p  1195  n  23. 


Security  or  bond.  Vol  1  p  1093  n  69.  Vol 
3  p  1248  n  47. 

Removals  and  revocation.  Vol  1  p  1093  n  72, 
74,  76.  Vol  3  p  1248  n  51;  p  1249  n  53,  57. 
Vol  5  p  1196  n  41.  42;  p  1197  n  42,  43,  45,  47. 
48;  p  1198  n  55,  56,  67;  p  1199  n  68. 

.Authority,  title,  interest  and  relationship  of 
representatives  in  general.  Vol  3  p-  1250 
n  71;  p  1251  n  75,  76,  78,  81.  Vol  5  p  1199 
n    79. 

Contracts,  conveyances,  charges  and  invest- 
ments. Vol  1  p  1094  n  89,  93;  p  1095  n 
2,  3,  5.  Vol  3  p  1251  n  84;  p  1252  n  85.  87;. 
p  l;f53  n  1;  p  1254  n  6,  10,  11.  12.  Vol  5 
p  1201   n   93,   1;  p   1202  n   2,   7,   8,  11. 

Right 'in  decedent's  property.  Vol  1  p  1095 
n  8.  Vol  3  p  1254  n  17.  Vol  5  p  1203  n 
19,   21. 

Property.  Its  collection,  management  and 
disposal.  Assets.  Vol  1  p  109G  n  23.  Vol 
3  p  1255  n  27;  p  1256  n  27;  p  1257  n  3'9,  41, 
43;  p  1258  n  44,  48,  51,  52.  Vol  5  p  1205 
n    41. 

Collection  and  redaction  to  possession.  Vol  1 
p  1097  n  37.  40,  43.  Vol  3  p  1258  n  54,  55, 
56,  57;  p  1259  n  58,  62,  64,  66,  67,  68;  p  1260 
n  69.     Vol  5  p  1207  n  67., 

Inventory  and  appraisal.     Vol  1  p  1098  n  54. 

Property  allowed  widow  or  children.  Vol 
1  p  1099  n  63,  74,  75.  Vol  3  p  1262  n  94, 
95,    96,    98. 

Management,  custody,  control,  and  disposi- 
tion of  estate.  Vol  1  p  1100  n  96;  p  1101  n 
1,    5,    7,    8,    11,    12.     Vol    3    p    1264    n    13,    14, 

.  15,  20,  21,  22;  p  1265  n  29,  30;  p  1267  n  51, 
52.      Vol    5    p   1213    n   31,    37;    p   1215   n    53. 

Debts  of  estate.  Claims  provable.  Vol  1  p 
1102  n  19,  22,  23,  24,  27,  29;  p  1103  n  31, 
35,  36,  39,  45,  46.  Vol  3  p  1268  n  63;  p 
1269    n    77,    78. 

Exhibition,  establishment,  allowance  and  en- 
forcement of  claims.  Vol  1  p  1105  n  69, 
81;  p  1106  n  81,  3;  p  1107  n  8,  10,  11,  12, 
15,  16,  20;  p  1108  n  27,  35,  37.  Vol  3  p  1269 
n  82;  p  1270  n  89;  p  1273  n  8;  p  1275  n  32. 
Vol  5  p  1218  n  87;  p  1222  n  28;  p  1223  n  40; 
p  1224  n  52,  54;  p  1225  n  60,  63;  p  1226  n 
65,   67,   76;  p   1227  n  79,   80,   81,   82._ 

Classification,  preferences,  and  priorities. 
Vol  1  p  1109  n  47,  48.     Vol  3  p  1276  n  50. 

Funds,  assets,  and  securities  for  payment. 
Vol  1  p  1110  n  61,  62,  63,  68.  Vol  3  p  1277 
n    54. 

Payment  and  satisfaction.  Refund.  Interest, 
Vol  1  p  1110  n  72,  73,  74.  Vol  3  p  1278  n  70. 
Vol    5    p    1230    n    15,    17. 

Subjection  of  realty  to  debts.  Right  to  re- 
sort to  realty.  Vol  1  p  1111  n  79,  80.  Vol 
3  p  1278  n  73,  74,  78;  p  1279  n  88.  Vol  5 
p    1230    n    19,    20,    21,    22. 

Procedure  to  obtain  order  of  sale.  Vol  1 
p  1112  n  15.  Vol  3  p  1281  n  4,  7,  9,  10.  Vol 
5    p    1233    n    46. 

The    order    of    sale.     Vol     1    p    1112    n    23. 

Subjection  of  property  in  hands  of  heirs. 
Vol   3  p   1283   n   41;   p   1284   n   43. 

'Rights  and  liabilities  between  representa- 
tive and  estate.  Management  and  dealings 
with  estate.  Vol  1  p  1114  n  55,  56,  57,  61; 
p  1115  n  66,  71;  p  1116  n  80.  Vol  3  p  1285 
n  65,  57,  58;  p  1286  n  67,  68;  p  1287  n  84; 
p  1288  n  87.  Vol  5  p  1239  n  14,  17;  p  1240 
n   23;   p  1241  n   37,   38,   40. 

Representative  as  debtor  or  creditor.  Vol  1 
p  1116  n  82,  90.  Vol  3  p  1290  n  21,  23, 
25,    26. 
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Interest  on  property  or  funds.     Vol   1  p  1116 

n   91.     Vol   3   p   1291   n   29,    31,    32,    33,'  34. 
Allowance   for   expenses,    costs,   counsel   fees 

and    funeral   expenses.     Vol    1   p    1117    n    3, 

4,    5,    7,    9,    10,    14,    16.      Vol    3    p    1292    n    47, 

48.    49,    52;    p    1293    n   55,    57.   58,    61;    p   1294 

n   68,   73,  76.     Vol   5  p  1244  n   68;  p  1245   n 

79,   80,  82;  p  1247  n  95. 
Rights   and   liabilities   of   co-representatives. 

Vol   1  p  1118   n   18.     Vol  3   p  1294  n  78,   79, 

SO,    31;   p   1295   n    82,    84,   85,    86,    89.     Vol    5 

p  1247  n  102. 
Compensation.     Vol    1    p'   1118    n-  20,    21,    23, 

26,    29.      Vol    3    p    1296    n    92,    93,    94,    95,    3, 

5;  p  1297  n  15,  18,  19.     Vol  5  p  1249  n  10,  11, 
,     16,   22;  p  1250  n  22,   23,   24. 
Rights  and  liabilities  of  sureties  and  actions 

on  bonds.     Vol  1  p  1118  n  36;  p  1119  n  42. 

Vol   3   p   1298 -n   23;    p   1299  n   44;   p   1300   n 

47,  48,   56. 
Actions  by   and  against   representatives   and 

costs   therein.     Vol    1    p   1120    n   65,    77,    79; 

p    1121   n    80,    81,    83,    88,    89,    90,    91,    92,    93. 

Vol  3  p   1301  n   64,   68,   G9;   p  1302  n  75,   76, 

77.;  p  1303  n  87;  p  1304  n  1,  3,  6,  7,  9.     Vol 

5   p   1254  n   76;   p'1255   n   82,   86,   91;  p   1256 

n  93;  p  1257  n  1,  2,  3,  4,  5. 
Accounting  and  settlement.      Right  and  duty. 

Vol  5  p  1258  n  22,  23;  p  1259  n  25.  ' 
The  right  and  duty  to  account.     Vol  3  p  1304 

n  15. 
"Who  may  require  accounting.     Vol   1  p  1122 
•    n    97,   99.     Vol    3   p   1305   n   26,    28,   29.     Vol 

5    p    1259    n    29. 
Scope    and    contents     of    account.  ■  Vol    3    p 

1305  n  32;  p  1306  n  36.     Vol  5  p  1259  n  33, 

35,    36. 
Procedure     on     settlement     and     accounting. 

Vol  1  p  1122  n  1,  2,  4,  7;  p  1123  n  9,  17,  IS, 

19,   20,   22,   23;   p  1124  n   24,   25,   26,   27.     Vol 

3    p   1306   n   39,    40,   42,    43;   p   1307   n   46,    62, 

53,  57,  58.      Vol  S'p  1260  n  44,  45,  46,  47,  48. 
Dtcree   or  order  on  settlen-ient  a-nd  accounting; 

Vol    1   p   1124   n   28,    30,    32,    33,   37,    38.     Vol 

3   p  1308   n   67,   69.     Vol   5  p   1262  n   72. 
Distribution    and    disposal    of    funds.     Vol    1 

p  1125  n  55,  57,   59,   61;  p  1126  n   66,   71,   78; 

p  1127  p  81.  Vol  3  p  1310  n  87,  89,  93  95; 

p  1311  n  2,  7,  11;  p  1313  n  25,  27,  28,  30; 

p  1314  n  ^9,  40,  44;  p  1315  n  53,  56.  Vol 

5  p  1264  n  94,  96,  98,  1,  2;  p  1265  n  9,  15; 

p  1266  n  21,  24,  28,  29;  p  1267  n  32,  33,  34, 

35,  36,  38. 
Enforcement  of  orders  as  for  a  contempt. 

Vol  1  p  1127  n  92,  93,  95.  Vol  3  p  1315  n 

62. 
Discharge  of  representatives.  Vol  1  p  1128  n 

2.  Vol  3  p  1315  n  65;  p  1316  n  68. 
Probate  orders  and  decrees.  Vol  3  p  1316 

n  72;  p  1317  n  72,  73;  p  1318  n  76,  77,  78, 

79;    p    1319    n    90.     Vol    5    p    1269    n    61;    p 
I    1270   n    62;    p    1271    n    63;    p    1272   n    64,    65; 

p  1273  n  66;  p  1274  n  72,  73. 
Appeals    in    probate    proceedings.     Vol    3     p 

1321   n   98;   p   1323-  n   25,   26.     Vol   5  p   1276, 

n   82. 
Rights    and    liabilities    between    beneficiaries 

of   estate   in    general.     Vol    1   p   112S    n    15. 

Vol -5  p  1280  n  8,  9,  11. 
Advancements.     Vol  3   p   1325    n   40,   54.     Vol 

5   p   1281  n   28,    29. 
Rights-  and   liabilities    between   beneficiaries 

and  third  persons.     Vol   5  p   1284   n   60,    61. 

ESTOPPEL. 

General  principles.     Vol  3  p  1327  n  80. 


By  record.     Vol  3  p  1328   n  86. 

By  de^ed.     Vol  1  p  1131  n  56,  60;  p  1132  n  66. 

Vol  3  p  1328  n  91,  92. 
In  pais.     Vol   1  p  1132  n  68;  p  1133  n  69,  70, 

71;  p  1134  n  74,   75.     Vol   3  p  1330  n  9,   14; 

p  1331  n   15;  p  1332  n  16,  20,  21,   22;  p  1333 

n  26.     Vol   5   p   1-293  n   23;  p   1294- n   27,   28; 

p   1295   n   29,    30;   p   1296   n   31;   p   1297  n   33; 

p   1298  n   34. 
Operation   of  doctrine   of  estoppel.     Vol   1   p 

1136  n  83,  84,  85.     Vol  5  p  1300  n  51;  p  1301 

ni  57. 

EVIDENCE. 

Judicia:!  notice.  Vol  1  p  1137  n  3,  8,  10,  11, 
13,  14.  Vol  3  p  1335  n  9,  12;  p  1336  n  15,  23. 
Vol   5  p  1302  n   67'    70;   p   1303  n  78,    80,   88. 

Presumptions  and  burden  of  proof.  Vol  1  p 
1138  n  29,  31;  p  1139  n  33,  35,  37,  39,  40,  42. 
Vol  3  p  1337  n  29,  30,  31;  p  1338  n  35;  p 
1339  n  45,  47.  Vol  S  p  1304  n  2,  4,  5;  p 
'1305  n  9,  10,  14,  15;  p  1306  n  17,  19,  23,  25., 
29';  p  1307  n  34,  40. 

Relevancy  and  materiality.  Vol  1  p  1140 
n  47,  48;  p  1141  n  53,  56;  p  1142  n  60.  Vol 
3  p  1339  n  49;  p  1340  n  49;  p  1341  n  50, 
51,  52;  p  1342  n  56;  p  1343  n  60,  62,  64,  65; 
p  1344  n  77.  Vol  5  p  1309  n  51;  p  1310 
n  52;  p  1312  n  61;  p  1313  n  70;  p  1314  n  82. 

Competency  or  kind  of  evidence  in  general. 
Vol  i  p  1142  n  64.  Vol  3  p  1345  n  81, 
Vol   5   p   1315   n   93. 

Best  and  secopdary  evidence.  Vol  1  p  1142 
n  66,  69;  p  1143  n  72,  73;  p  1144  n  80. 
Vol  3  p  1345  n  84;  p  1346  n  86,  87.  Vol  5 
p  1316  n  97,  98,  99;  p  1318  n  7. 

Parol  evidence  to  explain  or  vary  writings. 
Vol  1  p  1144  n  85;  p  1145  n  87;  p  1146  n  88, 
89;  p  1147  n  89,  92;  p  1148  n  97,  98,  2,  3,  4. 
Vol  3  p  1348  n  98,  99;  p  1349  n  1;  p  1350  n 
2,  3;  p  1352  n  8;  p  1353  n  12;  p  1354  n  18, 
21;  p  1355  n  2?.  Vol  5  p  1319  n  21;  p  1320 
n  22;  p  1321  n  22;  p  1322  n  25;  p  1323  n  28; 
p  1324  n  30;  p  1325  n  34;  p  1326  n  36;  p 
1327  n  42;  p  1329  n  57. 

Hearsay.  General  rules.  Vol  3  p  1356  n  24. 
Vol  5  p  1329  n  59;  p  1330  n  59,  60,  61;' 
p   1331   n   61,    66. 

Res  gestae.  Vol  1  p  1149  n  6;  p  1150  n  9. 
Vol  a  p  1358  n  30;  p  1359  n  35.  Vol  5  p 
1333  n  75,   76,   78. 

Admissions  or  declarations  against  interest. 
Vol  1  p  1151  n  1-2;  p  1152  n  ,12,-  13;  p  1153, 
n  15,  16,  19.  Vol  3  p  1360  n  36,  37;  p  1361 
n  38.;  p  1363  n  40,  43;  p  1364  n  44.  Vol  5 
p  1335  n  85,  86;  p  1336  n  86,  87;  p  1337  n  89 
90,  91,  92;  p  1338  n  92;  p  1339  n  1;  p  134o' 
n  3,  4,  6,  7;  p  1341  n  9,  10,  11. 

Documentary  evidence.  In  general.  Vol  1 
p  1154  n  23,  24,  28,  29;  p  1155  n  29,  30  31 
Vol  3  p  l-36«  n  60.  Vol  5  p  1343  n  24-  p 
1344  n  30,  31;  p  1345  n  45,  46;  p  1346  n 
47,    48. 

Books  of  account.  Vol  1  p  1165  n  33,  34  35 
Vol-S  p  1366  n  63;  p  1367  n  64,  65,  67  68  69 
Vol  5  p  1347  n  60;  p  1348  n  63. 

Public  records  and  documents.  Vol  1  p 
1156 -n  39.  Vol  3  p  1368  n  73,  74.  Vol  5 
p  1349  n  70;  p  1350  n  77,  82;  p  1351  n  82. 

Proceedings  to  procure  production  of  docu- 
mentary evidence.  Vol  1  p  1157  n  42  43  - 
44.     Vol    5    p    1352    n    98. 

Evidence  in  former  proceedings.  Vol  X  n 
1157  n-46,  47,  49.  Vol  3  p  1369  n  83;  p 
1370  n  84,  85.     Vol  5  p  1352  n  2;  p  1353  n  10. 
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Conclusions   and   nonexpert   epinions.     Vol   1 

p  1157   ri   51;   p   1158   n   51;   p   1159   n   52,   53. 

Vol  3  p  1370  li  89;  p  1372  n  90,   91.     Vol   5 

p   1353   n   13;   p   1354   n   13;   p   135fe   n,15;   p 

1356  n  15;  p  1357  n  l3;  p  1358  n  23. 
Subjects   of   expert   testmony.     Vol   1   p   1159 

n  65;   p   1160   n  56,   57.     Vol   3   p  1374    n  97. 

Vol  5  p  1358  n  26;  p  1359  n  26;  p  1360  n  28. 
Qualification  of  experts.     Vol  1  p  1161  n  59; 

p  1162  n  59.     Vol  3  p  1375  n  3;  p  1376  n   4. 

Vol  5  p  1361  n  31;  p  1362  n  33;  p  1363  n  34. 
Basis  of  expert  testimony  and  examination  of 

experts.     Vol   1  p   1162  n   63;   p   1163   n   70. 

Vol  3   p   1377   n   7,   8;   p  1379   n  18,   21.     Vol 

5  p  1364  n  38,  39,  40,   42,  43,   45. 
Real  or  demonstrative  evidence.    Vol  1  p  1163 

n    71,   74.     Vol  3   p   1380   n   27;   p  1381  n   29. 

Vol    5   p   1365   n   56;   p   1366   n   60;    p  1367   n 

63,    66. 
Quantity  required  and  probative  effect.     Vol 

1    p    1164    n    76,    77,    78,    81,    82,    83,    85,    86. 

Vol  3   p   1381  n   39,   41;   p   1382  n   45,  53,   54. 

57;    p    1383    n    58.     Vol    5    p    1368    n    74,    77, 

78,  79,  80;  p  1370  n  96,  98,  99,  101. 

EXAMINATION    OF    WITNESSES. 

General  rules  of  examination.  Vol  1  p  1166 
n  6;"p  1167  n  19;  p  1168  n  26.  Vol  3  p 
1383  n  66;  p  1384  n  78,  84;  p  1385  n  91, 
95;  p  1386  n  11,  14,  22,  23;  p  1387  n  28,  32 
Vol  5  p  1372  n  26,  29;  p  1373  n  42,  44;  p 
1374    n    45,    46,    55;    p    1375    n    57. 

Cross-exainination.  Vol  1  p  1169  n  31,  32; 
p  1170  n  40;  p  1171  n  43,  44;  p  1172  n  49; 
p  1173  n  57.  Vol  3  p  1387  n  39;  p  1388  n 
40,  4S,  47,  49,  51;  p  1390  n  57,  64;  p  1391  n 
70;  p  1392  n  72,  74,  75,  77';  p  1393  ri  84.  Vol 
5  p  1376  n  70;  p  1378  n  87;  p  1379  n  2. 

Redirect  examination.  '  Vol  1  p  1173  n  61. 
Vol  3  p  1394  n  98;  li  1395  n  99,  2,  5,  7,  8. 
Vol  5  p  1381  n  24.   '    •  ■ 

Recalling    witness.     Vol    3    p    1396    n    13. 

Privileges  of  witnesses.  Vol  1  P  1174  n  66, 
67,    71,    73.    76;    p    1175    n    88. 

EXCHANGE  OF  PROPERTY. 

Vol  5  p  1382  n  36,  41. 

EXCH.'INGES  AND  BOARDS  OP  TRADE. 

Vol  1  p  1176  n  3,  4;  p  1177  n  9,  10,  11,  12,  13, 
14,  15.  Vol  3  p  1397  n  26,  27.  Vol  5  p  1383 
n  '  59. 

EXECUTIONS. 

Right  to  have  execution.     Vol  1  p  1178  n  23. 

Vol  3  p  1398   n   34.     Vol  5  p  1385  n  72,   75. 
Procedure   to  procure  issuance   Of  writ.     Vol 

1  p   1179  .n   34.     Vol  5   p  1385   n   84;  p   1386 

n   87. 
Form  and  contents  of  writ.     Vol  1  p  1179  n 

43;    p    1180    n    52.     Vol    3    p    1399    n    64. 
Leviable   property    and    order    of   leviability. 
!    Vol  1  P  ll81  n   71.  73.  '  Vol  3  p  1400  n  73; 

p  1401   n  86.     Vol   S   p   1387  n   12;  p  1388   n 

19,    20.     ■ 
Duty  to  make  lev.v.     Vol   1  p  1181   n   80. 
Conflicting  levies  and  liens.     Priorities.     Vol 

1  p  1182  n   86. 
Relinquishment  and  dissolution  of  levy.     Vol 
I    1  p  1182  ri  89.     Vol  3  p  1402  n  12. 
Release  of  property  on  receipts  Or  forthcom- 
ing 'or  delivery  bonds.     Vol  3  p   1402  n  15. 
Liability    for    wrongful    levy.     Vol    1    p    1183 

n  2,   8.     Vol  3  p  1403  n  24.     Vol  5  p  1391  n 

04,   68. 


Execution  sales.     Vol   1  p  1185   n   29;   p   1186 

n  35. 
Return    and   confirmation    of   sale.     Vol    1    p 

1186    n    52.' 
Title    and    rights    acquired    under    sale.     Vol 

1    p   1188    n    79;   p    1190    n   9.     Vol    3    p   1406 

n  90;  p  1407  n  96,  ,98,  2.     Vol  5  p  1397  n  72. 

EXEMPTIONS. 

Right  to  exemptions  generally.  Vol  1  p 
1193    n    44.     Vol    5    p    1400    n    35. 

Who    may    claim.     Vol    5    p    1402   n    48. 

Goods    and    properties    exempted.     Vol  1    p 

1193  n  47;  p.  1194  n  65.     Vol  5  p  1402  n  53, 

58,  60.  ' 
Loss   of  exemption.     Vol  3  p  1411   n   61.  Vol 

5  p  1403  n   72,  73,  74,  75. 
How  the  right  is  claimed  and  enforced.     Vol 
1  p  1196  n  80.     Vol  5  p  1404  n  86. 

'  EXHIBITIONS  AND  SHOWS. 

Vol  1  p  1197  n  89,  90,  91. 

EXPLOSIVES    AND    INFLAMMABLES. 

Vol  1  p  1197  n  99,  2,  12;  p  1198  n  14,  15.,  Vol 
3  p  1413  n  83,  84;  p  1414  n  85,  87,  88.  Vol 
S  p  1406  n  19,  22,  23. 

EXTRADITION. 

Interstate.     Vol    1   p   1199   n   41;   p   1200   n   49, 

59.  Vol  5  p  1409  n  62;  p  1410  n  71;  p  1411 
n    75,    76. 


FACTORS. 

Vol    1    p    1201    n    66.     Vol   3   p    1416    n    21,    26. 
FALSE    IMPRISONMENT. 

What  constitutes,  persons  liable,  and  justifi- 
cation. Vol  1  p  1202  n  94.  Vol  3  p  1417 
n  37,  39;  p  1418  n  44,  45,  49,  54,  55.  Vol  5 
p   1413   n   4,   5;   p   1414  n   10,    13,   16. 

The  action  to  recover.  Vol  1  p  1203  n  4,  6, 
11,    13.     Vol   5   p   1415   n   35,   36,    37; 

FALSE    PRETENSES    AND    CHEATS. 

Elements    of    offense.     Vol    5    p    l'4i6    n    42. 
Statutory    cheats,    swindling,    etc.     Vol    3    p 

1420  n  82.  Vol  5  p  1417  n  65.  66. 
Indictment.  Vol  3  p  1421  n  87,  91. 
Evidence.     Vol  3   p   1422   n   95,    96,   98. 

FERRIES. 

Vol   3  p   1424  n   24,   25. 


Vol  1  p  1208  n  87,  88,  89.     Vol  3  p  1425  n  38. 
FIRES. 

Rights  and  duties  respecting  fires.  Vol  S 
p    1    n    2,    3.     Vol    3    p    1426   n    40. 

Remedies  and  procedure.  Vol  3  p  4  n  41, 
49;    p    5   n   53.    57.     Vol    5   p    1426    n    85. 

PISH    AND     GAME    LAWS. 

Public  control  of  fish  and  game.  Vol  3  p 
1428  n  74;  p  1429  n  77,  78,  79,  80;  p  1430 
n    91.     Vol    5    p    142S    n    9,    10,    13,    14,    15. 

Offenses.  Penalties,  Prosecutions.-  Vol  a  p 
7  n  80;  p  8  n  83. 

Private  rights.  Vol  3  p  8  n  89.  Vol  3  p 
1432  n  10.     Vol  5  p  1430  n  36,  37,  38. 
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FIXTURES. 

Deflnition.     Vol   3   p   9   n    97. 

Annexation  and  intent.     Vol  2  p  9  n  2;   p  10 

n  9;  p  10  n  10,  13.     Vol  3  p  1432  n  17.     Vol 

5  p  1432  n  49;  p  1433  n  54;  p  1435  n  68,  69, 

71,  79. 
Title   of    third   persons.     Vol    3    p   1433    n    30, 

31,    32.     Vol   5  p  1436  n   85. 

FOOD. 

Vol  2  p  10  n  15,  20,  21,  23;  p  11  n  25,  28.  Vol 
3  p  1434  n  42,  43,  44.  Vol  5  p  1436  n  95; 
p   1437   n   3,   4,   5. 

FORCIBLE    BJiTRY    AND    TJNLAWFUt.    DE- 
TAINER. 

The   cause    of   action.     Vol    5    p    1437   n    10. 
Procedure.     Vol    3    p    1436    n    81,    83;    p    1437 
n  88,  91.     Vol  5  p.  1440  n  59,  60. 

FORECLOSURE  OF  MORTGAGES  ON  LAND. 

Rights  and  flefenses  to  foreclosure  and  rem- 
edies available.     Vol   s'  p   1442  n    88,    89,    6. 
Costs   and   fees.     Vol   3   p   1440   n    47. 
Foreclosure    by    action    and    sale.     Right    of 

action.     Vol    2    p    18    n    40,    44,    48;    p    19    n 

58,    60,   64,    65;    p    20   n    71.     Vol   3   p   1442   n 

84,    85,    86,    87.     Vol    5    p    1447    n    10,    11;    p 

1450   n    52,   53,    54. 
Parties    and    process.     Vol   2    p    20   n    73,    77; 

p    21    n    79,    86,    93.     Vol    3    p    1443    ii    19;    p 

1444    n    36;    p    1445    n    42. 
Pleading,    trial,    and    evidence.     Vol    2    p    22 

n  98;  p  23  n  17,  20.     Vol  3  p  1445  n  50,  57. 

Vol  5  p  1452  n  83,  91,  96;  p  1453  n  10,  17. 
Decree  or  judgment.     Vol  2   p   24   n   34;  p   31 

n   5S.    59,    60;   p   32   n   61,    64,    69;   p    33   n  83. 

Vol  3  p  1447  n  79;  p  1450  n  42. 
Sale.  Vol  3  p  28  n  99,  1,  2;  p  29  n  16;  p  30 

n  23;  p  31  n  50.  Vol  3  p  1448  n  9;  p  1449 

n  13,  15,  17,  18.  Vol  5  p  1455  n  54,  55; 

p   1456   71. 
Receivership.     Vol    2    p    33    n    89;    p    34    n    3. 

Vol  5   p   1456   n   82;  p   1457  n  94,   95,   97,   98. 
Costs,   fees,   and   expenses.     Vol   2   p    37   n  50. 

Vol    5    p    1458    n    13,    14. 
Effect  of  proceeding.     Vol  2  p   36  n  26,   31. 
Defective  foreclosures  and  avoidance  thereof. 

Vol   5   p    1459   n   29,    38;   p   1460   n    52,,    57;    p 

1461    n   66. 
Title  and  rights  of  purchaser.     Vol   5  p  1462 

n   93;    p   1463   n    3,    9. 
Bid   and    proceeds    of    foreclosure.     Vol    2    p 

35   n  16,   17,   19,   21.     Vol  5  p  1466  n   57,  58, 

69,    60;    p   1467   n    67,    68,   69,   70,  71,   80. 
Personal    liability    and    judgment    for     deh- 

ciency.     Vol  5  p  1467  n  83;  p  1468  n  99. 
Redemption.     Vol  2  p   37  n   51. 

FOREIGN   CORPORATIONS. 

Status,  privileges,  and  regulation.  Vol  2 
p  42  n  24;  p  43  n  28,  29.  Vol  3  p  1456  n 
51;  P  1457  n  62,  64,  65;  p  1458  n  72,  75;  p 
1459  n  79.  Vol  5  p  1471' n  8;  p  1473  n  21, 
24,  25,  26,  27,  28,  33;  p  1474  n  33;  p  1475  n 
46,   47,   48,   49. 

Powers..  Vol  2  p  44  n  41.  Vol  3  p  1461  n  96. 
Vol   5   p  1476   n   64;   p   1477   n   70. 

Actions  by  and  against.  Vol  2  p  44  n  50, 
51,  52;  p  45  n  53;  p  47  n  79.  83;  p  48  n  86, 
87;  p  50  n  18,  19,  20.  Vol  3  p  1462  n 
6.  8,  10.  11;  p  1463  n  15,  16,  20.  22,  24;  p 
1464  n  25,  29;  p  1465  n  31;  p  1466  n  42.     Vol 


5    p    1477    n    74;    p    1478    n    82,    83.    84,    85;    p 
1479  n   96,   97,   3;   p  1480  n  4,  5,  .6;  p  1481   n 
8.  13.  14;  p  1482  n  15. 
Rem.edies  of  stockholders  and  creditors.     Vol 
5  p   1482   n   23,   24,   25;   p  1483   n   26,    27. 

FOREIGN    JUDGMENTS. 

Recognition  and  effect.     Vol  3  p  50  n  29,  30; 

p  52  n   47,  49.     Vol  3  p  1466  n  47;  p  1467  n 

49.     Vol    5    p    1485    n    50,    53;    p    1486    n    54, 

55,    56'. 
Matters    adjudicated    and    concluded.     Vol    3 

p    1467   n   54.     Vol    5   p   1487   n    64. 
Actions.     Vol  3  p  1467  n  62.     Vol  5  p  1488  n 

70. 

FORESTRY    AND    TIMBER- 

Protection  and  regulation  of  forests  and 
trees.  Vol  2  p  52  n  53,  55.  Vol  5  p  1489 
n    84,    85. 

Logs  and  lumbering.  Vol  2  p  53  n  68;  p  56 
n  92.  Vol  5  p  1490  n  95;  p  1491  n  5;  p 
1492   r    15;   p    1495   n    28;   p   1496   n   42. 

FORGERY. 

Elements    of    offense.     Vol   2    p    57    n    8.     Vol 

5   p   1498   n    66.    68. 
Defenses.     Vol  3  p  58  n  12,  13.     Vol  3  p  1473 

n    46. 
Indictment  a,nd  procedure.     Vol   3  p  59  n  uj, 

37.      Vol   3  p  1474  n  68,   70,   71;  p  1475  n  SO. 

Vol     5    p    1499    n    83. 

FORMER    ADJUDICATION. 

Doctrine  in  general.  Vol  3  p  1477  n  3,  4; 
p  1478  n  4,  6;  p  1479  n  6.  Vol  5  p  1504 
n  37,  40;  p  1505  n  44,  53;  p  1506  n  54;  p 
1507  n  56. 

As  bar  of  causes  of  action  or  defense.  Vol 
3  p  1480  n  12,  13;  p  1481  n  18.  19;  p  1482 
n  23,  24,  30;  p  1483  n  .31  36;  p  1484  n  40. 
Vol  5  p  1508  n  68;  p  1509  n  70;  p  1510  n 
70;  p  1511  n  80. 

As  estoppel  of  facts  litigated.  Vol  3  p 
1484  n  48,  49;  p  1485  n -49,  50,  51;  p  1486  n 
51;  p  1487  n  52;  p  1488  n  71.  Vol  5  p  1513 
n  2;  p  1514  n  2,  '4;  p  1515  n  4„  9. 

Pleading  and  proof.  Vol  3  p  1488  n  80; 
p  1489  n  92,  97,  99.  Vol  S  p  1516  n  25. 

FORMS    OF    ACTION. 

Vol  3  p  73  n  53,  54,  57;  p  74  n  65.  Vol  3 
p  1494  n  33,  35,  36,  39;  p  1495  n  41,  45,  46, 
48.     Vol  5  p  1517  n  2,  6,  11. 

FRANCHISES. 

Definition  and  elements.     Vol  3  p  1495  n  53;- 

p   1496   n    56.. 
Grant  and  regulation.     Vol  3  p  75  n  71;  p  76 

n  82,  83,  86.     Vol  3  p  1496  n  58,  59;  p  1497 

n  69.     Vol  5  p  1519  n  31,  38;  p  1520  n  46,  56. 
Powers   and   duties   under  franchises.     Vol   3 

p    78    n    91.     Vol    3    p    1498    n    80.     Vol    5    p 

1521    n    61,    64. 
Duration     and     extension     of     term.     Vol     5 

p  1521  n  71. 
Transfer.     Vol  3   p  77  n  4. 
Revocation  and  forfeiture.     Vol  2  p   78   n   15. 

Vol   3   p  1499   n   103.     Vol   5   p   1523   n   83. 
Taxation.     Vol  3   p   79   n    22. 

FRATERNAL  MUTUAL  BENEFIT  ASSOCIA- 
TIONS. 

Xature.  organization  and  powers.  Vol  3  p 
SO   n  27.   37,   38,   39.     Vol   5  p  1524   n  16. 
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Foreign    associations.     Vol   8    p   81    n    49,    50, 

52,    53,    54.     Vol    5    p    1625    n    IS. 
Offlcers,    agents,    organizers,    physicians,    etc. 

Vol   3    p    82    n    59. 
Members  and  discipline.     Vol  »  p  82  n  62,  72. 
Application    for    benefits.     Vol    S    p    87    n    23, 

26,   28,   30.     Vol  3  p  1504  n  67,  69;  p  1505  n 

82.     Vol  5  p  1527   n  53. 
Certificate.     Vol  3    p    83    n    73,    74. 
Nature  and  construction  of  contract.     Vol  r> 

p   1505   n   90;    p   1506   n   94,    98,   99.     Vol   5  p 

1529    n    70. 
Charter    and    by-laws    as    part    of    contract. 

Vol  2    p   S3   n   88;   p   84  n   89,    91,   92,    94,   96; 

p  85   n   97,    98,   1,   3,   5,   6;   p   86   n   10.     Vol  3 

p   1607  n    3;  p  1508  n   14,    16,   18,   1<»,    20,   21; 

p  1509  n  32,  37,   40;  p  1510  n  42,   44.     Vol  5 

p   1529   n   73,   74;   p   1530   n   78,    80,   84,   85;    p 

1531  n   95. 
Dues    and    assessments.     Vol    a    p    88    n    36. 
Forfeitures  and  suspensions.      Reinstatement. 

Vol    a    p   89   n    47,    55,    56;   p    90   n    60,    62;    p 

91   n  74,   76;  p  92  n  81.     Vol  3  p  1511  n  55. 

Vol  5  p  1532  n  8,  15;   p  1533  n  35. 
The  beneficiary.     Vol  2  p  93  n   91,   93,   97,   98, 

1;    p   94    n    15,    17;    p    95    n    23,    26,    27,    28;    p 

96  n  33.  Vol  3   p  1614  n  6.  8;  p  1515  n  14, 

15.  Vol  5  p  1534  n  42,  43,  45;  p  1635  n 

61;  p  1536  n  69. 
Maturity  and  accrual  of  benefits.     VoF  3  p  96 

n    39;    p    97    n    42,    47;    p   98    n    48.    -Vol   3   p 

1517   n   43.     Vol   5   p  1536   n   79,    81. 
Proofs   of  death   or  right  to   benefits.     Vol   3 

p    98    n    50,    52,    60. 
Payment    of   benefits.     Vol    3    p    99    n    63;    p 

100  n   72.     Vol  3  p   1517   n   65.   56;   p  1518   n 

56.   59.     Vol  5  p  1537  n  95,  97. 
Procedure   to   enforce   right   to   benefits.     Vol 

3    p  101   n    86,    94,    95;    p   102  n   7,    9,   10,   11; 

p  103  n  26,  31.  Vol  3  p  1519  n  82;  p  1520 

n  87.  Vol  5  p  1538  n  2,  3,  12;  p  1540  n  36. 

FRAUD     AND     UNDUE     INFLUENCE. 

Actual  fraud.  Vol  3  p  105  n  43,  44,  46;  p  106 
n  46,  47,  48,  55;  p  107  n  55.  Vol  3  p  1520 
n  97,  98;  p  1521  n  1;  p  1522  n  6;  p  1523 
n  14,  15,  19;  p  1524  n  19,  21.  Vol  5  p  1541 
n    50;    p    1542   n    56,    57;    p   1543    n    60. 

mrerences  from  circumstances  or  from  the 
intrinsic  nature  of  the  transaction.  Vol  2 
p  107  n  66,  67.  Vol  3  p  1525  n  33.  Vol  5 
p  1544  n  75;  p  1545  n  76,  77,  79;  p  1546  n  85. 

Remedies.  Vol  2  p  108  n  73,  76.  Vol  3  p 
1526  n  43,  44;  p  1627  n  50,  51.  Vol  5  p 
1546  n  88,  90,  91;  P  1547  n  5,  7;  p  1548  n 
9,    20,    22;    p    1549   n   24,    25;    p   1550    n    30. 

FRAUDS,    STATUTE   OF. 

Agreements  not  to  be  performed  within  one 

year.     Vol   3    p   109   n    80,    81,    83. 
Promise    to    answer    for    debt    or    default    of 

another.     Vol  2   p   109  n   93,   94,    96.     Vol  3 

p  1528  n  63,   65,   67.     Vol  5  p  1551  n  46,  47. 

52. 
Agreements    in     consideration     of    marriage. 

Vol    3    p    110    n    98.     Vol    3    p    1528    n    70. 
Agreements    with    real    estate    brokers.     Vol 

3    p   1528   n    74.     Vol    5    p    1552   n    62. 
Agreements  respecting  real  property.     Vol  2 

p   111   n   25,   32,   33,   38.     Vol  3  p  1629   n  83; 

p    1530   n    83,    90.     Vol    5    p    1562   n    72. 
Sale  of  goods.     Vol   3  p  112   n  47,   49,   51,   52. 

Vol   5  p   1553  n   79. 
What  will  satisfy  the  statute.     Writing.     Vol 

3  p  112  n  57,   58,   65;  p  113  n  74,  77,  78,  81. 


Vol   3   p   1531    n    9,    11,    12;    p    1532   n   15.     Vol 

5    p    1553    n    88;    p    1554    n    89,    94. 
Delivery  and   acceptance.     Vol   3   p   114  n   91, 

Sn.     Vol   5  p   1554   n   97;   p  1655   n   97. 
Operation  and  effect  of  statute.     Vol  2  p  114 

n    1,    4,    5,    6;   p   115   n   13,   14.     Vol  3  p  1532 

n    28,    31;    p    1533    n    41,    44.     Vol    5    p    1556 

n    11. 
Pleading  and   proof.     Vol   2    p   116   n   26,    27, 

28,   29,   34.     Vol  3  p  1634  n  50,   63,   54.     Vol 

5   p   1666   n  15.   16. 

FRAUDULENT   CONVEYANCES. 

The  fraud  and  its  elements.  Vol  3  p  117 
n  49;  p  119  n  62.  69,  71;  p  120  n  81,  94;  p  121 
n  94,  98,  2;  p  122  n  9,  12;  p  123  n  17,  19,  20. 
Vol  3  p  15?5  n  2;  p  1536  n  8;  p  1537  n  32;  p 
1539  n  56,  58,  61;  p  1540  n  63;  p  1541  n  79; 
p  1542  n  87.  Vol  5  p  1557  n  5,  7;  p  1558 
n  13;  p  1560  n  21,  28;  p  1662  n  37;  p  1563 
n  61,  52,  56,   57;  p  1564  n  59;  p  1566  n  75. 

Validity  and  effect.  Vol  3  p  124  n  30,  33;  p 
125    n    42.     Vol    5    p    1667    n   86,    86. 

Who  may  attack.  Vol  5  p  1568  n  93,  94;  p 
1569    n    2. 

Rights  and  liabilities  of  persons  claiming 
under.  Vol  3  p  1545  n  34.  Vol  5  p  1669 
n   6. 

Extent  of  grantee's  liability.  Vol  2  p  126 
n   58.     Vol   3   p   1545   n    39. 

Remedies  of  creditors.  Vol  2  p  127  n  77;  p 
128  n  94.  Vol  3  p  1646  n  49,  50;  p  1546 
n   52,   58.     Vol   5  p  1671   n  26,   26. 

G  - 

GAMBLING    CONTRACTS. 

What    constitutes.     Vol    2   p   129    n   6.     Vol    5 

p   1572   n   38,   39. 
Rights    and    remedies    of    parties.     Vol    3    p 

1549   n    6,    6,    7,   8. 

GARNISHMENT. 

Grounds  and  ohoses  and  properties  subject. 
Vol  2   p  131   n   38;  p  132  n   40. 

Persons   liable.     Vol  3  p   1552   n   41. 

Rights,  defenses  and  liabilities,  between  de-- 
fendant  and   garnishee.     Vol  2  p   133  n  65. 

Trial,  verdict  and  judgments,  costs  and  exe- 
cution.    Vol  5  p  1584  -n  10,  11,  12. 

GAS. 

Gas    franchises.     Vol    3    p    139    n    40,    41,    46. 

Vol    5    p    1585    n    31. 
Torts   and   crimes.     Vol  2    p   139   n    47;    p   140 

n   48.     Vol   3  p  1559  n   49.     Vol    5  p  1586  n 

40,   41. 

GIFTS. 

Definitions  and  distinctions.  Vol  2  p  140  n 
52.     Vol  5  p  1687  n  48. 

Validity  and  requisites.  ,Vol  2  p  140  n  56,  57; 
p  141  n  61.  Vol  3  p  1560  n  62,  63;  p  1561 
n  66,  68,  72,  73.  Vol  5  p  1587  n  53;  p  15SS 
n  54,  55,  66,  57,  58,  69;  p  1589  n  60. 

GOOD     WILL. 

Vol  3  p  142  n  69,  70,  74. 

GRAND    JURY. 

Vol  3  p  144  n'5.  Vol  3  p  1562  n  90,  91,  32; 
p  1553  n  5,  6,  7,  8,  12.  Vol  5  p  1593  n  19,  20. 
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Refers  to  volume  (vol)  page  (p)  and  foot-note  (n)  of  Curremt  Law. 


GUARANTY. 

What  constitutes.  Vol  3  p  145  n  12,  13,  15, 
17,  19.  Vol  3  p  1564  n  30.  Vol  5  p  1596  n 
60,    61;    p    1597    n    69. 

Form  and  requisites.  Vol  3  p  146  n  28,  30. 
31,  32.  Vol  3  p  1565  n  36.  Vol  5  p  1598 
n     76,    77. 

Operation  and  effect.  Vol  3  p  146  n  36,  40, 
41;  p  147  n  47,  50,  51,  52.  Vol  3  p  1566  n 
43;  p  1567  n  54.  Vol  5  p  1598  n  80,  81, 
83,  86.  87;  p  1599  n  88,  89,  93,  96;  p  1600 
n    1,    2,    5,    6. 

Actions.     Vol  8  p  147  n  59. 

GUARDIANS        AD        LITEM       AND        NEXT 
FRIENDS. 

Necessity    or    occasion.     Vol    3  -p    1567    n    66. 
Qualification  and   appointment.     Vol  3   p  148 

n    64,    68.     Vol    3    p    1568    n    80.     Vol    5    p 

1601    n    23,    27,    28,    29. 
Powers     and     duties,    rights    and     liabilities. 

Vol   a  p  148  n   78.     Vol  3  p  1569  n   88. 

GUARDIANSHIP. 

Appointment,    qualification    and    tenure.     Vol 

3  p  149  n  88,  89,  92,  97.     Vol  3  p  1669  n  99. 

Vol  5  p  1605  n  74,  80;  p  1606  n  85,  87,  89,  90. 
General    powers,    duties    and    liabilities.     Vol 

3  p   151   n    24,   31,   36;  p   152   n   52. 
Custody,  support  and  education  of  the  ward. 

Vol    3    p    150    n    13;    p    151    n    20.     Vol    5    p 

1608  n   18. 
The  ward's  property.     Vol  3  p  1573   ji  70,   71. 
Claims.     Vol  2   p  153  n   68. 
Accounting    and     settlement.     Vol    3     p     154 

n    81.     Vol    5    p    1612    n    79. 
Rights  and  liabilities  between   guardian  and 

ward.     Vol    3   p    1575    n    97.     Vol    5    p    1612 

n    92. 
Compensation  of  guardian.     Vol  3  p  154  n  92. 

Vol  5  p  1613  n  99. 
Bonds.     Vol   3   p   154   n    94;   p   155   n    5,    6,    10. 

Vol  5  p  1613  n  17. 

H 

HABEAS     CORPUS     (AND    RBPLEGIANDO). 

Nature  of  the  remedy  and  occasion  and  pro- 
priety of  it.  Vol  3  p  156  n  20;  p  157  n  27, 
28,  33.  Vol  3  p  1576  n  18,  21,  27,  28,  29; 
p  1578  n  45.  Vol  5  p  1615  n  42;  p  1616 
n    51. 

Certiorari  in  aid.  Vol  3  p  158  n  54.  Vol  3 
p    1578    n    60,    61,    62. 

Hearing  and  determination  on  return.  Vol 
3    p    1578    n    64,    71;    p   1579    n   75. 

HABITUAL    DRUNKARDS. 

Vol   3    p   159  n  61,    62,   63,    64. 

HARMLESS     AND     PREJUDICIAL      ERROR. 

The  general  doctrine.  Vol  3  p  159  n  66; 
p  160  n  72;  p  161  n  72,  73,  74;  p  162  n 
74,  75.  Vol  3  p  1580  n  90,  96;  p  1581  n 
98,  99.  Vol  5  p  1620  n  2;  p  1621  n  2;  p 
1623  n   7;   p   1624  n   10. 

Triviality  constituting  harmlessness.  Vol 
3  p  162  n  77;  p  163  n  82,  83;  p  164  n  84, 
85,  87;  p  165  n  87,  88,  89,  90;  p  166  n-  91. 
94,  97;  p  167  n  99,  1,  2;  p  168  n  3;  p  169 
n  3,  8,  9.  Vol  3  p-  1583  n  14,  16;  p  1584 
n  16,  18;  p  1585  n  21,  25,  30;  p  1586  n  32, 
34;  p  1688  n  46,  47.  Vol  5  p  1625  n  13, 
14;    p  1626  n  17;  p   1627   ,.   17;   p   1628   n   23; 


D  1629  n  24,  26,  28;  p  1630  n  28,  29;  p  1631 
n  30.  31;  p  1632  n  35,  36,  37,  42;  p  1633  n 
43,  47,  48;  p  1634  n  49;  p  1638  n  54,  55;  p 
1637  n  61. 
Errors  cured  or  made  harmless  by  other 
matters.  Vol  3  p  170  n  18;  p  171  n  18, 
19,  20;  p  172  n  22,  23;  p  173  n  23,  24.  Vol 
3  p  1588  n  50;  p  1589  n  52,  53,  56,  58;  p  1590 
n  59.  Vol  5  p  1638  n  67,  72;  p  1639  n  72; 
p    1640   n    73,    74;   p   1641    n    77. 

HEALTH. 

Health    regulations.     Vol    3    p    173    n    29,    31. 

Vol  3   p  1591  n  66,  69.     Vol  5  p  1642  n  85; 

p  1643  n  91. 
Health    boards    and    ofHcers.     Vol    3    p    176 

n    63,    63,    65.     Vol    3   p    1691    n    78.     Vol    5 

p  1643  n  96. 
Contagious  or   infectious   diseases.     Vol   3    p 

174   n   35,    41.     Vol   5  p   1644   n  4. 

HIGHWAYS     AND     STREETS. 

Definitions  and  classifications.  Vol  3  p  177 
n   71,   72.     Vol  3  p   1594   n   3. 

Establishment  by  dedication,  prescription,  or 
user.  Vol  3  p  177  n  75;  p  178  n  85,  86,  87; 
p  179  n  88.     Vol  3  p  1595  n  15;  p  1596  n  28. 

Establishment  by  statutory  proceedings. 
Vol  3  p  180  n  10,  13,  18,  19;  p  181  n  23, 
26,  32.  Vol  3  p  1597  n  46,  54,  58,  59;  p  1598 
n  62,  63,  67,  69,  71;  p  1599  n  83,  89,  91,  92; 
p  1600  n  95,  1,  5,  7.  Vol  5  p  1648  n  45, 
48';  p  1650  n  74;  p  1651  n  92,  96;  p  1652  n  9; 
p    1653    n    20,    33. 

Boundaries  and  extent.     Vol  3  p  1601  n  10. 

Alterations  and  extensions.  Vol  3  p  182.  n 
40,  42,  49.  Vol  3  p  1601  n  18,  22,  25,  26. 
Vol    S   p   1654   n    47,    49. 

Change  of  grade.  Vol  3  p  183  n  51.  Vol  3 
p  1602  n  30,  31,  33,  36.  Vol  5  p  1655  n  53, 
54,  57,   60,    62;   p  1656   n   67. 

Improvement  and  repair.  Vol  3  p  183  n  60. 
Vol  3  p  1603  n  54,  55;  p  1604  n  64,  70.  Vol 
5   p   1656  n   76;   p  1657   n   90. 

Abandonment  and  diminution.  Vol  3  p  185 
n  87.'  Vol  3  p  1605  n  74,  81,  82.  Vol  5  p 
1668  n  1. 

Vacation.  Vol  3  p  185  n  96.  Vol  3  p  1600 
n  86,  87,  89,  92,  97.  Vol  5  p  1659  n  15, 
16,   19,    20,    22;    p   1660  n   26,   27. 

OfBcers  and  districts.  Vol  3  p  186  n  15.  Vol 
3    p    1607   n   7.     Vol   5   p    1660    n    30,    32,   33. 

Fiscal  affairs.  Vol  3  p  187  n  30.  Vol  3  p 
1607  n  13.  Vol  5  p  1661  n  40;  p  1662  n  41, 
42,    49. 

Control  by  public.  Vol  3  p  188  n  31,  34,  38, 
42,  43,  44.  Vol  3  p  1608  n  24,  25,  28;  p 
1609  n  33,  40,  41;  p  1610  n  46,  51.  Vol  5 
p  1663  n  62,  65,  67;  p  1664  n  71,  77;  p  1665 
n  78.' 

Rights  of  public  use.  Vol  3  p  189  n  59;  D 
190  n  61,  62,  63,  65,  66,  68,  69,  71;  p  191 
n  75,  77,  79,  81,  82,  83,  84;  p  192  n  88,  89. 
Vol  3  p  1610  n  55,  60;  p  1611  n  62,  65.  66, 
67;  p  1612  n  67,  78,  80;  p  1613  n  80,  81,  82, 
83,  84.  Vol  5  p  1665  n  88,  89,  90;  p  1666 
n  94,  96,  97,  98;  p  1667  n  99,  2,  4;  p  1668 
n   4,    5,   6,   12,    15;   p  1669  n  17,    19,  28. 

Rights  of  abutters.  Vol  3  p  192  n  96,  97. 
98,  99;  p  193  n  99,  2,  3,  5,  7,  9,  11;  p  194  n  14, 
15.  Vol  3  p  1614  n  91,  92,  1,  2;  p  1615  n  4,  6, 
7,  8,  9.  Vol  S  p  1669  n  30;  p  1670  n  34, 
39,   41;   p  1671   if  46,   51,   52,  53,   57. 

Defective  or  unsafe  streets  or  highways. 
Liability    of    municipalities.     Vol    3    p    195 
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Vol  3  p  1619 
1676    n   2. 
Vol  2    p    199 
Vol  5  p  1676 


n  34,  36.     Vol  3  p  1616  n  20,   23,  24;  p  1617 

n   30.     Vol   5   p   1672   n   60,    61;   p  1673  n  72, 

73,    74;    p    1674    n    85,    86. 
Notice   of  defect.     Vol    3   p   196   n   56;   p   197 

n  62,  66;  p  198  n  71,  73.     Vol  3  p  1618  n  42. 

Vor  5   p  1675   n  90,    91. 
Side-walks.     Vol  3  p  198  n  78. 

n   56;   p    1620   n    61.     Vol   5   p 
Barriers,   railings   and   signals. 

n  88.     Vol  3  p  1620  n  64,  65. 

n  8;   p  1677  n  17. 
Snow  and  ice.     Vol  3  p  199  n  99;   p  200  n  1, 

,2,   3.     Vol   3  p   1621   n   75,   76,    77. 
Defects    created    or    permitted    by    abutting 

owners  and  others.     Vol  3  p  200  n  6,  8,  11; 

p    201   n    18,    19,    21,    27,    29;    p    202   n    31,    32, 

34.    35.     Vol    3   p   1621    n    80,   82,    83;    p    1622 

n   91.     Vol    5   p    1678   n   30,  34;   p   1679   n   35, 

38,    44,    46,    47,    48. 
Persons  entitled  to   protection.     Vol  3   p   202 

n    38. 
Remote  and  proximate  cause  of  injury.     Vol 

8.p    202  n   44,    45.     Vol  3    p    1623   n    9.     Vol 

5    p    1680    n    60. 
Contributory  negligence.     Vol  3    p   203   n   51; 

p  204    n   5.4,    60,    61,    62;   p   205    n    64.     Vol   3 

p  1623  n  12;  p  1624  n  14.  Vol  5  p  1681 

n  64,  66,  69;  p  1682  n  77.  79. 
Notice  of  claim.  Vol  3  p  205  n  77,  79;  p  206 

n  81,  83,  84,  87.  Vol  3  p  1625  n  26;  p  1626 

n    27,    28.     Vol   5  p   1683   n   85,   87,    89,    91. 
Actions.     Vol  3  p  206  n  92,  96.     Vol  3  p  1627 

n   42.     Vol  5  p  1684  n  97,  .2,  6;  p  1685  n  12. 
Injury,    obstructions    or    encroachment.     Vol 


3   p  207  n  15;   p   208  n  15,   li 
n    34,    39.     Vol    3    p    1629    n 
Vol  5   p   1685  n  17,   18;  p  16; 
28;    p   1687   n   35,    36,    37,    39; 

HOMICIDE. 


;,  19,  25;  p  209 
65,  68,  69,  74. 
!6  n  23,  25,  27, 
p   1688  m   51. 


Vol    3    p 

226  n   33. 


Elements  of  crime  and  parties  thereto.     Vol 
3    p    224    n    4.     Vol    3    p    1644    n   86.     Vol    5 
p    1704    n    94. 
Murder.     Vol  3  p  224  n  8.     Vol  3  p  1644  n  88; 

p   1645  n    98,    99. 
Manslaughter.     Vol    3    p    225    n   23. 

1646  n  10. 
Justification  and   excuse.     Vol  3  p 
Vol   3  p    1647   n   27;   p  1648   n   29. 
Indictment    or   Information.     Vol    3    p    2.'?9    n 

57,   58.     Vol  3   p   1650   n  59;   p   1651   n    71. 
Evidence.     Presumptions      and       burden       of 
proof.     Vol  3  p  1651  n  75,  77.     Vol  5  p  1712 
n   91. 
Admissibility  in   general.     Vol   3  p  229  n  67: 
p   230  n   67;    p    231  n  73;   p   232   n  73;   p   233 
n  76,   78,   84;  p  234  n  92;  p  235   n  3.     Vol  3 
,p  1656   n   14,  21,   23;   p  1657  n  30,   31,  32,  34. 
35;  p  1658   n   48.     Vol  5  p  1713  n  1;  p  1714 
n  6;    p   1716  n    28;    p  1718   n    63,   70. 
Dying  declarations.     Vol  3   p    235   n   4;   p  236 

n   16.     Vol  3  p  1658   n   50. 
Sufficiency   of   evidence.     Vol   3   p    236    n   23: 
p   238   n    25,   26.     Vol   3   p   1660 
1661    n    84,    86.     Vol    5    p    1720 
;  p  1721  n  95,  97,  1;  p  1722  n  5. 
Vol  3  p   240   n  33;   p  242  n   39: 
Vol  3  p  1663   n   4,  5,   8;   p  1664 
;   p  1665  n  18,   19;   p  1667   n   30: 
Vol  5  p  1723  n    27,  28;  p  1725 
1728  n  52. 


p   237   n    23; 
n    73,    74;    p 
n  86,   87,   88 
Instructions, 
p  ,245  n  47. 
n  10,   11,   16; 
p  1668  n   38. 
n  45,   46;  p 


HUSBAND    AND    WIPE. 


Disabilities 
3    p    248    1 


of    coverture 
63.      Vol    3    p 


in     general      Vol 
1670    n    56. 


Mutual  duties,  obligations  and  privileges.. 
Vol   3   p   248   n   72;   p  249    n  83;   p   250   nS6. 

^  89,  90.  Vol  3  p  1670  n  64;  p  1671  n  83,  90; 
P  1672  n  97.  Vol  5  p  1733  n  20;  p  1734 
n   34,    38. 

Property  rights  inter  se  in  general.  Vol  3 
P  252  n  9. 

Rights  of  husband  in  wife's  property.  Vol 
3  p  253  n  23.     Vol  5  p  1736   n  63. 

Estates  in  common,  jointly  and  as  an  en- 
tirety. Vol  5  p  1736  n  70;  p  1737  n  75, 
77,    81. 

Wife's  separate  property.  Vol  3  p  256  n  51; 
p   257   n   57. 

Liability  for  necessaries.  Vol  3  p  264  n  44, 
46,  47,  48;  p  265  n  50,  52,  54,  56,  57  58. 
Vol  3  p  1680  n  24,  25,  27,  30,  31,  33,  34,  38. 
Vol  5  p  1742  n  56,  58,  60;  p  1743  n  63. 

Contract  rights  and  liabilities  of  husband 
as  to  third  persons.  Vol  3  p  265  n  60;  p 
266   n    63,    64,   65.     Vol   3   p   1681    n   46. 

Contract  and  property  rights  and  liabilities 
of  wife  as  to  third  persons.  Agency  of 
husband  for  wife.  Vol  3  p  267  n  73,  74; 
p  268  n  79;  p  274  n  37.  Vol  3  p  1681  n  50; 
p  1682  n  61;  p  1685  n  12,  15,  20.  Vol  5 
p   1743    n   78;    p   1744   n   87. 

Torts  by  husband  or  wife.     Vol  3  p  1686  n  24. 

Torts  against  husband  or  wife.  Wrongs  to 
the  person.  Vol  3  p  276  n  63.  Vol  .1 
p   1686    n    26,    27. 

Criminal  conversation  and  alienation  of  affec- 
tions.    Vol  3  p  277  n  76,  81;  p  278  n  93,  98. 

Remedies  and  procedure  as  affected  by  cover- 
ture. Vol  3  p  279  n  4,  5;  p  281  n  36;  p 
282  n  44,  45,  48,  49,  50.  Vol  3  p  1688  n 
62,    69.     Vol   5   p   1753   n   1. 

Proceedings  to  compel  support  of  wife.  Vol 
3   p   283    n    64,   65,    66;   p   284   n   77. 


IMPLIED 


CONTRACTS. 

Vol 


3     p    285 


Definitions    and    distinctions. 

n  93.     Vol  5  p  1757  n  45,  48. 
Work   and  labor.     Vol    3    p   286   n    94,    95,   99; 

p  288  h  15;  p  289  n  22,  27;  p  290  n  29.     Vol 

3  p  1690  n   96,  97,  4;  p  1691  n  9,  12,   18,   20, 

22,    23;    p   1692   n   25.     Vol    5   p   1757   n   50; 

p   1758   n  56;  p   1759   n  59,   61;  p  1760  n    67; 

p   1761   n   70;   p   1762   n    74,    79,    83;   p   1763 

n    86. 
Moneys    had   and    received   and 

Vol    3    p    290   n    34,    37;    p   291 

49,   51;   p  292   n  53; 

3    p    1692    n    27;    p 

5   p    1764    n    99;    p 

p  1768  n  22,  23,  24 

n   33. 
Use   and  occupation. 

68,   69.     Vol  3  p   1695  n  65. 
Torts    which    may    be    waived    and    sued    as 

implied    contracts.'    Vol     S    p    294    n    72. 
Remedies  and   procedure.     Vol  3   p  294   n  78, 

i2.     Vol    3    p    1695    n    75.     Vo.    5    p    1771    n 

46;   p  1772  n   60,  61,  66;  p  1773  n 

n    75. 


money   paid. 

n    44,    46,    48, 

p  293  n  55,   58,  63.     Vol 

1693    n   45,    46,    48.     Vol 

1765    n    4;    p    1766   n    11; 

25;  p  1769  n  26;  p   1770 

Vol    3   p    293    n    64,    67. 


73;  p  1774 


INCOMPETENCY. 


sufllcient    as 
93;   p   1697   n 


Mental    weakness 

Vol    3   p  1696    n 

17?5    n    99. 
Effect    on   contracts.     Vol 
Remedies  and  procedure. 

-Vol   5  p   1776  n   12. 


constituting. 
99.     Vol    5  p 


3    p    296 
Vol  3    p 


n    16, 
297   n 


18. 
22. 


24 


NEW  YOEK  INDEX  DIGEST. 


G  Cur.  Law. 


Refers  to  volume  (vol)  page  (p)  and  foot-note  (n)  of  Curremt  Law. 


ISfDECENCY,  LEWDNESS,  AND  OBSCENITY. 

Vol  3  p  1697   n  11,   12. 

INDEMNITY. 

Definition    and    distinctions.     Vol     3     p     298 

n    S.     Vol    3    p    1698    n    29.     Vol    5    p    1777 

n    29. 
The    contract.     Requisites   and    validity.     Vol 

8   p    298    n    11.     Vol  3   p    1698   n    35.     Vol   5 

p    1778    n    39. 
Interpretation    and     effect.-   Vol    2    p    300    n 

32,    36,   39,    40,    46,    48.     Vol   3    p    1699    n   43; 

p   1700  n  50.     Vol   5  p   1778   n  45. 
Actions.     Vol    3    p    1701    n   61.     Vol    5   p    1779 

n    59;   p    1780    n    62,    67,    68. 
Defenses.     Vol  8  p  301   n   59,   68;   p   302  n   72. 

Vol  3  p  1701  n  67,  73.  74,  75. 
Measure   of   recovery.     Vol  8  p  302   n  S3,    85; 

p   303   n   89,   90,  95,   96.     Vol    5  p  1782   n    9.0. 
Securities  by  way  of  indemnity.     Vol  3  p  303 

n   99. 

INDEPENDENT     CONTRACTORS. 

Vol  3  p  303  n  3;  p  304  n  3.  Vol  3  p  1702 
n  88;  p  1703  n  89,  90,  92,  93,  94;  p  1704  n 
5.  Vol  5  p  1782  n  92;  p  1783  n  96;  p  1784 
n    3;   p    1785  n    11,   14. 

INDIANS. 

Tribal    government.     Vol     5     p     1787     n     49, 

60,   51. 
Indian  lands.     Vol   3   p    305   n   25. 

INDICTMENT     AND     PROSECUTION. 

Jurisdiction.     Vol    8    p   308    n   81.     Vol   4   p   2 

n  11,  13;  p  3  n  16.     Vol   5  p  1792   n  13,  17; 
:    p    1793    n    21,    27,    28. 
Place    of    prosecution    and    change    of    venue. 

Vol    5    p    1794    n    45. 
Indictment  and  information.     Necessity.     Vol 

3  p  310  n  18.     Vol  4  p  5  n  51. 
Requisites  and  sufBciency  of  the  accusation. 

Vol   3  p   313   n    54;    p  316    n   90.     Vol   4  p   8 

n  95;  p  9  n  11,  17;  p  10  n  30.     Vol  5  p  1801 

n   57. 
Issues,    proof   and    variance.     Vol   3    p    319    n 

44,    47.     Vol    4    p    13    n    80.     Vol    5    p    1805 

n    5,    14. 
Defects,    defenses    and    objections.     Vol    3    p 

320   n  63,   67,   69;  p  321  n  84,  95;   p  322  n  2. 

Vol  4  p   13   n  91;  p   14  n  93,   94,  97.   1;   p   16 

n  33,  38,  41,  42.     Vol  5  p  1806  n  31,  37,   42; 

p    1807   n   45. 
Joinder,  separation  and  election.     Vol  8  p  323 

n   26,   32.     Vol   4   p    17   n    63.     Vol   5   p   ISOS 

n   66,    73,    74. 
..Vmendments.     Vol  8   p  324   n   45. 
Conviction    of    lesser    degrees,    and    included 

offenses.     Vol    3    p    326    n    68.     Vol   4   p    19 

n    92. 
Arraignment    and    plea.     Vol    8    p    326    n    74; 

p    327    n   95. 
Preparation     for,     and     matters     preliminary 

to.    trial.     Vol    4    p    21    n    43. 
Postponement  of  trial.     Vol  4  p  22  n   47. 
Dismissal     or     nolle     prosequi     before     trial. 

Vol    4    p    24    n    77-. 
Evidence.     Vol  8  p  332  n  50,  52;   p  333  n   71; 

p    334    n   71,   72.    73,    75;    p    335    n    94;    p    336 

n  97,  98;   p  337  n  7;  p  338  n  IS;  p  339  n  19; 

p  341  n    46.   47;   p   342   n   55,   60,    64;  p   343  n 

S3;    p    3(4    n    84,    85.     Vol    4    p    25    n    13;    p 

26  n  16,  21;  p  27  n  25;  p  2S  n  59;  p  29  n  68, 

60,    70;    p    34   n  -22,    23,    31;    p    36   n    60;   p   38 


n    70;   p   39   n    89;   p   40    n   95,    4;   p    42   n  36, 

41;   p   43   n   51.     Vol  5   p   1815   n   76;   p   1817 

n  94;   p   1818   n    7;   p    1S19   n   19,    21;    p    1827 

n   19,    27;   p  1829   n   46. 
Trial.     Conduct    in    general.     Vol    3    p    345    n 

95,    97;    p    346    n    11,    12,    13,    14,    22.     Vol    4 

p   44  n   63;   p   46  n   98.     Vol   5  p   1832' n   89,- 

95,    4. 
Arguments    and    conduct    of    counsel.     Vol    8 

p    348    n    46,    48,    51;   p    349    n    51,    58;    p   350 

n  67,  69.     Vol  4  p  47  n  14,  18.     Vol  5  p  1834 

n   26. 
Questions  of  law  and  fact.     Vol  3  p  351  n  77. 
Instructions.     Vol   3   p   351   n  89;   p   353   n   98; 

p   354    n   3,   5;   p    S56   n   15,    20;    p    357    n   23; 

p  359   n   23;  p  360  n  30;  p  362  n  37.     Vol  4 

p  51   n   73;  p  52  n  75;   p  53  n  85;  p  54  n  8; 

p  55   n  21;   p   56   n   25,   33,  41;   p  57  n   49;   p 

58    n  56,    61.     Vol   5   p   1839  n   90;   p   1843  n 

32;  p  1847  n  68. 
New   trial,    arrest    of    judgment    and    writ    of 

error   coram   nobis.     Vol   3   p   366    n   75,    76, 

77;    p    367    n    78,    80.      Vol    5    p    1852    n    47. 
Sentence    and    judgment.     Vol   3    p    368    n    2. 

Vol   4  p    65   n    86.     Vol    5   p    1856    n    87,    88. 
Record   or   minutes   and  commitment.     Vol   3 

p   368   n   14;    p   369   n   19,    21.     Vol   5   p   1856 

n   94,    95,   98;   p  1857   n   3. 
Saving    questions    for    review.     Vol    3    p    369 

n   25;   p   370   n    39;   p   371   n  45;   p   372    n   52, 

67.     Vol  4  p  66  n   14;  p   68  n   36,   37,   42,  45. 

Vol    5   p   1857   n  14;   p   1859   n   31,   39. 
Harmless   or  prejudicial   error.     Vol   3    p    373 

n    73;    p    374    n.S2,    85;    p    375    n    86,    89,    90; 

p  376  n  91;  p  377  n  96.     Vol  4  p  70  n  79,  80; 

p    71    n    85;    p    72    n    96;    p    74    n    9,    11,    13. 

Vol  5  p   1860  n  46,   47,   52;  p   1861  n   60,   64; 

p    1862  -n    73;    p    1863    n    75. 
Cure   o*  error.     Vol   3   p    377    n   99,    3.     Vol   4 

p   74  n  IS;    p   75   n   27,    32. 
Stay  of   proceedings  after  conviction.     Vol  3 

p   378    n   13. 
Appeal    and    review.     Right    of    review.     Vol 

4  p  76   n  44.     Vol  5  p  1865  n  91. 
The    remedy   for    obtaining   review.     Vol   8    p 

37?   n  27. 
.A.djudications    "which    may   be  revie'wed.     Vol 

4  p  76   n  59.     Vol   5   p  1866   n   10. 
Courts     of    review     and     their     jurisdiction. 

Vol    5   p    1866    n    16. 
Procedure   to   bring  up   the   cause.     Vol   5    p 

1867    n    34,    35,    36,    37. 
Perpetuation  of  proceedings  in  the    "record." 

Vol    2    p    381    n    65;    p    382    n    65,    73;    p    383 

n    89;    p   384    n    4,    5;   p   386    n    10.     Vol    5    p 

1869    n    69,    70. 
Practice    and    procedure    in    reviewing    court. 

Vol    3    p    388    n   39.     Vol    5    p    1872   n    3. 
Scope    of  review.     Vol   3   p   389    n    64.     Vol   4 

p    86    n    94;    p    88    n    23,    27,    28;    p    89    n    35. 

Vol   5    p   1873    n    18,    23,    24;   p   1874  -n    37. 
Decision     and     judgment     of     the     reviewing 

court.     Vol  3  p  390  n  81.     Vol  4  p  90  n  44. 
Summary    prosecutions    and    review    thereof 

Vol  3   p   392   n   109,   110.     Vol   4   p   90   n    52; 

p    91    n    75. 

INFANTS. 

Custody,    protection,    support    and    earnings. 

Vol    8    p    392    n    3,    4,    6. 
Statutes    for    the    protection    of   Infants.     Vol 

3    p    393    n    11,    12.      Vol    4    p    92    n    14. 
Property  and  conveyances.      Vol  8  p  393  n  16, 

19;    p    394    n    23. 
Contracts.     Vol  S   p   394   n    27,    29,    31.      Vol    4 

p    94    n    33. 


6  Cur.  Law. 


JfEW  YORK  INDEX  DIGEST. 


Refers  to  volume  (vol)  page  (p)  and  foot-note  (n)  of  Ciirreint  Law. 

Crimes.     Vol   2    p    395    n    35,    38.     Vol   6    p    4, 

n   58,  59. 
Actions   by   and  ag-ainst.     Vol   S  p   395   n   43. 

44;   p    396   n    46,    48,    50,   51.    52,    53,    55.     Vol 

4  p  94   n   45.   46;   p  95    n   51,    62;   p   96   n    63, 

65,  68.      Vol  6  p  5  n  69. 


INJUNCTION. 

Nature  of  remedy  and  grounds  therefor. 
Vol  S  p  397-n  56;  p  398  n  59,  60,  61,  62,  65. 
p  399  n  65;  p  400  n  65;  p  401  n  68,  69,  72; 
p  402  n  74,  77.  Vol  4  p  97  n  76,  81;  p  98 
n  81.  Vol  6  p  7  n  93,  98,  99,  1,  2;  p  9  n  7; 
p    10    n    16,    19,    21. 

Enjoining  actions  or  proceedings.  Vol  8  p 
404  n  95,  99,  1;  p  405  n  1;  p  406  n  8; 
p  407  n  17.  Vol  4  p  102  n  26.  Vol  6  p 
13    n    53,    58;    p    14    n    60. 

Enjoining  public,  official  and  municipal 
acts.  Vol  3  p  408  n  27;  p  409  n  31,  35; 
p  410  n  42;  p  411  n  65,  66;  p  412  n  72;  p 
413  n  80,  81,  85;  p  414  n  86,  87.  90,  91,  94; 
p  415  n  97.  Vol  4  p  102  n  28;  p  103  n  43. 
Vol  e  p  14   n,63,  69,   70,  72,  73. 

Enjoining  acts  affecting  rights  in  highways 
and  public  or  quasi-public  places.  Vol  4 
p    105    n   64. 

Enjoining  acts  of  quasi-public  and  private 
corporations  or  associations.  Vol  3  p  416 
n  10;  p  417  n  13;  p  418  n  26,  27;  p  419  n 
30,  31;  p  420  n  41,  47.  48,  49;  p  421  n  51, 
53.     Vol   4    p    106    n-  81. 

Enjoining  breach  or  enforcement  of  con- 
tract or  of  trust.  Vol  8  p  421  n  52,  60;  p 
422  n  63.  64;  p  423  n  72,  74.  Vol  4  p  107 
n   90.     Vol   G  p   17  nS;  p  18   n   12,  15,   18. 

Enjoining  interference  with  property,  busi- 
ness or  comfort  of  private  persons.  Vol 
a  p  424  n  85.  87,  94,  96;  p  425  n  1,  2,  3; 
p  426  n  8;  p  427  n  18;  p  428  n  25,  29;  p 
429  n  31;  p  430  n  44;  p  431  n  54,  56;  p  432 
n  60,  62,  64.  Vol  4  p  107  n  1;  p  108  n  10; 
p  109  n  19.  Vol  6  p  19  n  25,  26,  30;  p 
20  n  39,  40.  47,  50,  51;  p  21  n  58,  59. 

Enjoining  crimes.  Vol  4  p  111  n  60;  p  112 
n    77;    p   113    n   88. 

Suits  or  actions  for  injunction.  Vol  3  p 
4n4   n   79.     Vol   6  p  23  n  75,   84;  p   24   n  87. 

Preliminary  injunction.  Issuance.  Vol  3  p 
435  n  87,  89;  p  436  n  97,  98.  Vol  4  p  113 
n  93;  p  114  n  93,  94;  p  116  n  7,  8,  12,  13, 
14.     Vol  6  p  25  n   3,  4,  5,  7;  p  26  n  7,  9,  20. 

Dissolution,  modification,  continuance  and 
reinstatement  of  preliminary  injunction. 
Vol  3  p  436  n  9;  p  438  n  19,  20,  22,  28.  Vol 
4   p   118    n  46,   48,    49,    50;    p   119  n   62,    63. 

Damages  on  dissolution  and  liability  on 
bond.  Vol  3  p  440  n  52,  55;  p  441  n  60; 
p  442  n  76;  p  443  n  78;  p  444  n  84,  91;  p 
445  n  93,  95,  96;  p  447  n  19.  Vol  4  p  119 
n  65,   66,  67;  p  120  n  68,  70,  74;  p  121   n  78. 

Decree,  judgment  or  order  for  injunction. 
Vol  3  p  447  n  20;  p  448  n  20;  p  449  n  30, 
32.     Vol   6  p   3b  n   70. 

Violation  and  punishment.  Vol  3  p  449  n  38; 
p  450  n  42,  43,  46  49;  p  451  n  49;  p  452 
n  61,  64.  Vol  4  p  122  n  1,  10;  p  123  n  16. 
Vol  6  p  30  n  74,  75,  76. 

INNS,       RESTAURANTS        AND       UODGING 
HOUSES. 

Public  regulation.     Vol  4  p  125  n  40. 
Duty   to    receive    guests.     Vol   3    p    454    n    17. 
Vol    6    p    31    n    95,    96,    97. 


14. 


Vol    6    p    31 
Vol    6    p    32 


Liability   for   safety   of   guests. 

n    2,    3. 
Liens.     Vol   3    p    454    n    13, 

n    8,    9,    10. 
Liability  for  cfftcts.     Vol  3  p  453  n  5;  p  454 

n   7.    8.      Vol  4  p   124   n   27,   28.     Vol   6  p  32 

n    17,    18;    p    33  n   20. 


INQUE.ST   OF  DEATH. 

Vol   4   p    125    n    45.    47. 

IN.SANE    PERSONS. 

Existence   and    effect   of  insanity    in   general. 

Vol   3   p   455   n   26,   29.     Vol   6   p    34   n   41. 
Inquisitions.     Vol    3    p    455    n    32,    33,    37;    p 

456    n    41,    43.     Vol    4    p    126    n    61;    p    127 

n    64,    65.     Vol    6    p    35    n    47,    4'8. 
Guardianship    and    support.     Vol    3    p    456    n 

45,   48,  54;  p  457  n  55.     Vol  6  p  35  n  50,  52; 

p    36    n   59,    60,    61. 
Property   and    debts.     Vol    6   p    36   n    68. 
Contracts    and     conveyances.     Vol     8    p     457 

n    63,    64,    67;    p    458    n    68,    7Q,    74.     Vol    4 

p   129    n    99. 
Actions  by  or  against.     Vol  3  p  459  n  82,  83! 

Vol  4  p  129  n  9.     Vol  6  p   38   n   81,   82,   86. 

INSPECTION    LAWS. 

Vol   3   p    460   r,    13,    14. 

INSTRUCTIONS. 

Object   and   purpose.     Vol   4   p    133    n    63. 
Province    of    court    and    jury.     Vol    3    p    461 

n    26.     Vol   6   p   44   n   67. 
Duty     of     instructing.     Vol    4    p    134    n     8V; 

p  135  n  84,  86.     Vol  6  p  45  n  79;  p  46  n  91. 
Requests  for  instructions.     Vol  3  p  474  n  53, 

57;    p    475    n    70;    p    476   n    72.     Vol   4    p    136 

n    95,    96,    7;    p    137    n    15,    17.     Vol    6    p    46 

n  98;  p  47  n   25;  p  48  n  25;  p   49  n  35. 
Assumption  of  facts.     Vol  3  p  463  n  34.     Vol 

6  p  50   n   41. 
Charging  with  respect  to  matters  of  fact  or 

commenting    on    weight    of    evidence.     Vol 

4  p  141   n  35. 
Form    and   general   substance   of   instruction^ 

Vol    4    p    143    n    53;    p    145    n    65.     Vol    e   p 

55    n   81,    85. 
Relation      of     instruction     to     pleading     and 

evidence.     Vol    3    p    467    n   72;    p   468    n    77; 

p  469  n  82.     Vol  4  p  146  n  68.     Vol  6  p  58 

n    10,    13,    14,    15;   p    59    n    14,    15. 
Ignoring  material  evidence,   theories  and  de- 
fenses.    Vol    3    p    470    n    97.     Vol   4    p    149 

n    94.     Vol   6   p   62   n    52,    53,   54. 
Giving  undue  prominence  to  evidence,  issues 

and   theories.     Vod  4  p  150  n   2. 
Definition   of  terms   used.     Vol  3   p    471   n   16. 
Rules   of  evidence;   credibility,  and    conflicts. 

Vol  8  p   472  n   22,   25;   p   473   n  37,    40.     Vol 

6    p    64   n    93. 
Presentation    of    instructions.     Vol    8    p    476 

n    76. 
Review.     Vol    8    p    477    n    85,    88;    p    478    n    6. 

Vol  4  p   155   n   81;   p   156  n   85;   p   157   n   91, 

94.     Vol   6   p   69   n    68;    p   70   n  71. 

INSURANCE. 

Insurance  laws,  regulations  and  supervision 
in  general.  Vol  3  p  480  n  8,  p  481  n  13, 
14.     Vol  6  p   70  n  78. 

Corporate  existence,  character,  management, 
rights    and   liabilities.    Vol   8    p   482    n    25; 
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p   483    n   44.     Vol   4    p    160    n    20,    21,    22,    23. 

Vol    6    p    71    n    83. 
Conditions  necessary  to  engage  in  insurance 

business   and   certification    and   withdrawaji 

of   right.     Vol   S   ]/  481   n   20.     Vol  4   p   161 

n   33.    34,   35. 
Foreign    insurers    and    companies.     Vol    8    p 

484  n  58.  Vol  4  p  162  n  40,  41,  43,  49; 
p  163   n  50,  51.  53,  54,  55. 

Distinctions    and   kinds   of  agency.     Vol    6    p 

75    n   27,    32. 
.The  right  to  negotiate  insurance  and  regula- 
tions   thereabout.     Vol    6    p    76    n    35.     - 

Rights    and    liabilities    of    agents.     Vol    3    p 

485  n  71,  72,  73;  p  486  n  73.  75,  76,  77,  78, 
79;  p  487  n  96.  Vol  4  p  164  n  66;  p  166 
n  83,  84.  Vol  G  p  76  n  37;  p  77  n  45,  46, 
47,    48. 

Insurable  risks  and  interests.  Fire  insur- 
ance. Vol  2  p  490  n  26,  29.  Vol  4  p  166 
n  88,  89.     Vol  6  p  79  n  68. 

Insurable  risks  and  interests.  .  Lite  insur- 
ance.     Vol    8    p    '■90    n    31,    34. 

The  contract  of  insurance  in  general  and 
general  rules  for  its  interpretation.  Vol 
8  p  4^8  n  6;  p  490  n  23;  p  500  n  60;  p  501 
n  67;  p  502  n  80.  Vol  4  p  168  n  5;  p  170 
n  27,  29,  30,  36;  p  171  n  39,  40,  43;  p  172 
n  53.  Vol  6  p  80  n  84,  p  83  n  15;  p  84  n 
23;    p    86    n    37. 

Premiums  and  premium  notes,  -dues  and 
assessments  and  payment  of  the  same. 
Vol  3  p  491  n  43.  45;  p  493  n  7.4;  p  494  n  89 
p  496  n  7.  12;  p  498  n  35,  36;  p  499  n  40,  45 
p  500  n  50.  Vol  4  p  174  n  79;  p  175  n  85 
p  176  n  5.  Vol  6  p  87  n  56;  p  89  n  72;  p 
91    n    84,    85,    86. 

Warranties,  conditions  and  representations 
in  general.  Vol  3  p  506  n  39,  43;  p  507 
n  57,  61;  p  508  n  71,  78,  79;  p  509  n  80, 
86;  p  510  n  99;  p  511  n  10;  p  512  n  19.  Vol 
4  p  178  n  30,  33;  p  179  n  38,  39;  p  ISO  n 
50,  51;  p  ISl  n  53.  Vol  6  p  92,  97;  p  93 
n   3. 

^^'ar^anties,  conditions  and  representations. 
Fire  insurance,  Vol  4  p  182  n  SO,  66;  p  183 
n  70;  p   184  n   79,   81,   82.     Vol  «  p   95  n  17. 

A'\'arranties,  conditions  and  representations. 
Life  and  accident  insurance.  Vol  4  p  184 
n  88;   p  185  n  98,   99.     Vol  6  p  99  n  35,   41. 

Warranties,  conditions  and  representations. 
Insurance  against  embezzlement.  Vol  4 
p   185   n  1. 

The  risk  or  object  of  indemnity.  Vol  3  p 
519  n  94.  Vol  4  p-186  n  3;  p  188  n  27, 
28.     Vol    O    p    106    n    97. 

The  risk  or  object  of  indemnity.  Accident 
and  health  insurance.  Vol  3  p  517  n  80; 
p  518  n  85.  Vol  4  p  187  n  16.  Vol  6  p 
100    n    50. 

Tho-  risk  or  object  of  indemnity.  Employers' 
liability  insurance.  Vol  8  p  519  n  98,  2, 
3.     Vol    6    p    103    n    73. 

The  risk  or  object  of  indemnitv.  Fire  In- 
surance. Vol  8  p  518  n  91.  Vol  4  p  187 
n    20..    Vol    6    p    103    n    79;    p    104    n    82,    84. 

The  risk  or  object  of  indemnity.  Title  in- 
surance.    Vol  3   p  520  n  4,  7. 

The  beneficiary  and  the  insured.  Vol  4  p 
1S9  n  46,  50;  p  191  n  65,  68;  p  192  n  70. 
Vol  6  p  107  n  8,  15;  p  108  n  21;  p  109  n  34. 

Options  and  privileges  under  policy.  Vol  6 
p   111    n    46. 

Assignments  and  transfers  of  benefits  or 
insurance.  Vol  3  p  504  n  6,  12,  13,  21,  22; 
p    505    n    28,    29.     Vol    4    p    193    n    99,    1;    p 


-194    n    4,    8,    15;    p    196    n    21.     Vol    «   p    IlS 
n    70. 
Modification  and   rescission  of  contract.     Vol 

2  p  502  n  81,  87,  88.  Vol  4  p  196  n  25; 
p    198   n    56.     Vol    6   p   119   n   36,    37,   40,    41. 

Estoppel    or    waiver    of    right    to    cancel    or 

avoid.     Vol   3    p   513    n   29,   31;    p    514    n    33, 

39;    p   515   n    47;    p    516   n    61.     Vol   4  p   201 

n    82.    83;    p    202    n    93,    94,    97;   p    205    n    17; 

p    206    n    27.     Vol   «  p    121    n    60,    61;    p   124 

n    77;   n    125   n   85;   p   126   n   94;    p   127    n   1; 

p   129  n   7. 
Contracts   of  concurrent   insurance.     Vol  S   p 

521    n    27.     Vol    4  p   208    n    55,    60,    61. 
Reinsurance.     Vol    3    p    505    n    34.     Vol    4    p 

209  n  69.     Vol  6  p  130  n  21,  22;  p  131  n  23. 
Loss,   its  extent,  and   liability  therefor.     Vol 

8  p  520  n  9,  15;  p  521  n  24. 
Notice,  claim  and  proof  of  loss.     Vol  a  p  522 

n    36;    p   523   n   40,   41,    46,   47,    60,   52,    53,    54, 

55;  p  624    n   58,   64.    65,    69.     Vol   4  p   213   n 

23,    25,    26,    30;   p   214   n    36;    p   215   n  56,   57. 

Vol  6  p  133   n   51;   p   135  n  71;  p  137   n   82, 

87.    88,    91. 
Adjustment    and    arbitration.     Vol    3    p    525 

n    75;    p    526    n    86,    91,    97,    99,    3;    p    527    n 

5,  7.     Vol  4  p  218  n  89,  96,  4;  p  219  n  7,  i. 
Payment  of  loss   or  benefits   and   adjustment 

of    interests    in    proceeds.     Vol    3    p    628    n 

20,  27;   p  529   n  36,  45;  p  530   n   52;  p  531   .. 

61,    62,    63,    67.      Vol  6  p   141    n    31. 
Rights     of    action     and-    defenses.     Vol    3     p 

533    n    89.     Vol    4    p    221    n    45.     Vol    6    p 

143   n   54.    55. 
Parties.     Vol   3  p  535   n   11.   13.     Vol  4  p  222 

n   57.     Vol  e  p  143  n   60. 
Limitations.     Vol    3    p    533    n    94,    95,    96,    97. 

Vol  4  p  222  n   62.   63;  p  223  n  65,  70,   71,   72, 

74.   75;   p    224  n   82.     Vol  6  p  145   n   81. 
Practice    and    pleading.     Vol    3    p    536    n    34; 

p  537  n  40,  45;  p  538  n  52,  60,  61,  62;  p  539 

n  64.     Vol  4  p  224  n  88;  p  225  n  89,  93.     Vol 

6  p   146    n   91;    p   147   n   93;   p   148  n    11,    14. 
Presumption  and   burden   of  proof.     Vol   3   p 

539   n   70,    76,    78;   p   540  n   79,    82.     Vol  4   p 

227  n  16,  27.     Vol  6  p  149  n  24. 
Evidence.     Vol    8    p    641    n    93;    p    542    n    93, 

2;  p  543  n  7;  p  544  n  7,  10,  14.     Vol  4  p  227 

n   31;   p  228  n  32.   33,   34,  36,  44;  p  229  n  50; 

p    230   n    54.     Vol    6   p   150    n    31,    32;    p    161 

n  33;  p  162  n   41.  49. 
Questions  for  the  jury.     Vol  3  p  544  n  16;  p 

545    n    22.     Vol   4   p   230   n   63;    p    231   n    70." 

Vol  6  p  154  n  65,  67,  70,  76. 
Instructions.     Vol   6   p  155  n   86. 
Verdict;   findings;  judgment.     Vol   3    p  546  n 

38;   p   547   n  44.     Vol  4  p   232  n   87.     Vol   S 

p  156  n  98. 

INTEREST. 

Right  to  interest  and  demands  bearing.     Vol 

3  p  547  n  2,  4,  5;  p  548  n  12.  ,  Vol  4  p  242 
n  69;  p  243  n  78,  80,  83,  85.  Vol  6  p  157 
n  14;  p  158  n  18.  19,   21.  23. 

Rate    and    computation.     Vol    6    p    160    n    54, 

55,    57. 
Remedies   and  procedure   to   recover.     Vol   S 

p  549  n  26. 

IIVTEKXAI,    REVENUE    I-AWS. 

"War   Revenue   Acts    June    13,    189S,    March    2 
1901.     Vol  4  p   219   n   73. 

INTERNATIONAl,    I,AAV. 

Vol  3   p   552   n   68. 
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INTERPLEADER. 

Nature  and  remedy  and  right  to  it.  Vol  S 
p  ,553  n  70,  71,  72,  73;  p  554  n  80.  Vol  4 
p  250  n  93,  96;  p  251  n  7,  8,  13,  15,  16.  Vol 
e    p   183    n    6;    p    164    n    12,    13. 

Procedure  and  relief.  Vol  8  p  554  n  85;  p 
555  n  85.  Vol  4  p  252  n  24,  27,  29.  Vol  6 
p  164  n  24,  25;  p  165  n  31,  34,  35,  36,  37, 
38;  p  166  n  39,  40,  41. 

nVTOXICATING  LiaVORS. 

Control  of  liquor  trafnc;  validity  pf 
statutes  and  ordinances.  Vol  8  p  555  n 
92;  p  556   n  3. 

Local  option  laws.  Vol  3  p  557  n  21;  p  558 
n  23,  25,  27.  Vol  4  p  256  n  81;  p  257  n  93, 
94,  95;  p  258  n  2,  6,  8,  11.  Vol  6  p  172  n 
20;    p    174    n   61. 

Licenses  and  license  taxes.  Vol  8  p  559  n 
50;  V  560  n  54;  p  561  n  83;  p  562  n  85,  86, 
87,  91,  95;  p  563  n  98,  4,  5,  6,  7,  8;  p  564 
n  9,  10,  11,  12,  13.  14,  15,  20.  Vol  4  p  260 
n  40,  47,  48;  p  262  n  78,  80,  82,  83;  p  264  n 
7,  9,  13.  Vol  e  p  176  n  94;  p  180  n  52,  59, 
60;  p   181  n   SO;  p  183  n  12. 

Regulation  of  traffic.  Vol  3  p  565  n  36. 
Vol  4  p  265  n  38;  p  266  n  43,  44,  45.  Vol 
6  p  185  n  55,  56,  57,  58,  60. 

Action  for  penalties.  Vol  8  p  566  n  43,  44. 
Vol   4  p   267  n  75.     Vol  6  p   188   n  2. 

Offenses  and  responsibility  therefor  in  gen- 
eral. Vol  3  p  566  n  45;  p  568  n  85.  Vol 
4  p  268  n  88.     Vol  6  p  188  n  8;  p  189  n  12. 

Indictment  and  prosecution.  Vol  3  p  568 
n  92;  i-  571  n  39;  p  572  n  47.  Vol  4  p  275 
n  94;  p  276  n  8,  20.  Vol  6  p  194  n  78,  80, 
83;  p  196  n  99,  6;  p  197  n  25;  p  198  n  41; 
p  199  n  56;  p  201  n  73;  p  203  n  94. 

Abatement  of  traffic  as  a  nuisance;  injunc- 
tion. Vol  8  p  573  n  60.  Vol  4  p  277  n  32. 
'  Civil  liabilities  for  injuries  resulting  from 
sale.  Civil  damage  laws.  Vol  4  p  278  n 
52,  53. 
Property  rights  in,  and  contracts  relating  to 
intoxicants.     Vol    3    p    575    n    5,    6. 


JOINT  ADVENTURES. 

Vol  3  p  576  n  16,  20,  21.  Vol  4  p  280  n  77, 
80.     Vol  6  p  208  n   75;  p  209  n  80. 

JOINT     STOCK    COMPANIES. 

Vol  3  p  577  n  31,  36. 

JUDGES. 

The  offices;  appointment  or  election;  quali- 
fications and  tenure.  Vol  4  p  281  n  89,  91, 
92,  3.  Vol  6  p  209  n  89,  91;  p  210  n  95, 
96,   98,    3. 

Special,  substitute  and  assistant  judges. 
Vol  4  p   282  n  10. 

Powers,  duties  and  liabilities.  Vol  3  p  579 
n  77;  p  580  n  83,  93. 

Disqualification  in  particular  cases.  Vol  8 
p  581  n  6.  Vol  4  p  285  n  72.  Vol  6  p  212 
n   39,   45;   p   213   n  46,   48,    51,   55,    60. 

Removal.  Vol  4  p"286  n  89;  p  287  n  90,  91, 
92,  93,   94,  95,   96,  97. 

JUDGMENTS. 

'Definition,  nature  and  classification  of  judg- 
ments.    Vol  8  p  582  n  39;  p  583  n  47.     Vol 


4  p  288  n  8,  9,  10;  p  289  n  32,  34,  36,  4.1; 
p  290  n  46,  47.  Vol  e  p  215  n  72;  p  21» 
n  84.  91,  92. 
Requisites  in  general.  Vol  3  p  583  n  48,  52. 
Vol  4  p  290  n  55,  56;  p  291  n  59,  60,  61. 
Vol  6  p  216  n  98;  p  217  n  99,  5:   p  218  n  19, 

23,  25. 

Parties.     Vol   4   p    291   n   72. 

Conformity  to  process,  pleading,  proof  and 
verdict  or  findings.  Vol  3  p  584  n  60,  61. 
Vol  4  p  292  n  77,  79;  p  293  n  82,  89,  93. 
Vol  e  p  219  n  41;  p  221  n  49,  56;  p  222  n  61, 
62,    63. 

Rendition,  entry  and  docketing.  Vol  3  p 
582  n  15,  16,  17;  p  585  n  88,  89.  Vol  4  p 
298  n  49.  Vol  6  p  22'3  n  87,  89;  p  224  n  99, 
1;  p  225  n  12;  p  226  n  17,  19,  22,  30;  p  228 
n   49,   52. 

Opening,  amending,  vacating,  etc.  Vol  3 
p  586  n  3;  p  58"7  n  12,  14,  15,  23,  25;  p  588 
n  39.  48,  49;  p  589  n  56;  p  590  n  71,  73; 
p  591  n  91,  93,  94,  96,  97;  p  592  n  6;  p  593 
n  18,  20,  23,  24,  31,  34,  35;  p  594  n  37.  Vol 
4  p  299  n  75.  76,  80,  81;  p  302  n  20,  21.  24; 
p  303  n   30,   36,   38;  p   309  n  10,   11;  p   310  n 

24,  26,  28.  Vol  6  p  229  n  72;  p  230  n  80; 
p  231  n  92,  -9;  p  232  n  12;  p  233  n  13,  16; 
p  234  n  IS,  22,  27;  p  235  n  29;  p  238  n  68; 
p  243  n  27,  32;  p  244  n  39,  43. 

Construction,  operation  and  effect  of  judg- 
ment. Vol  8  p  585  n  75.  Vol  4'  p  294  n 
99,  1,  3,  5,  10;  p  295  n  11,  15,  19,  Vol  6 
p  246  n  76. 

Collateral  attack.  Vol  8  p  594  n  47,  50; 
p  595  n  53,  59,  64;  p  596  n  65,  68,  71,  82; 
p  597  n  82.  Vol  4  p  312  n  59,  63;  p  313 
n    74,     Vol   6  p   247   n    96,   97;   p   248    n   1. 

Lien.  Vol  3  p  598  n  3,  7.  Vol  4  p  315  n  91; 
p  316  n  8,   13. 

Suspension,  dormancy  and  revival.  Vol  4 
p   316  n  17,   18;   p  317  n  29.   40. 

Assignment  of  judgment.     Vol  3  p  599  n  33. 

Payment,  discharge  and  satisfaction.  Vol  4 
p  320  n  78.     Vol  6  p  256  n  26. 

Set-off.     Vol  6  p   257   n  43. 

Actions  on  judgment.     Vol  6  p  260  n  82. 

JUDICIAL,    SALES. 

Occasion    for    and    nature    of    judicial    sales. 

Vol  3  p  601  n  64. 
The  order,  writ  or  decree.     Vol  3  p  601  n  66. 
Notice    and    advertisement    of    sale.     Vol    6 

p    261    n    14,    15. 
Sale  and  conduct  of  it,  and  return.     Vol  8  p 

602  n  74.     Vol  4  p   321  n  13. 
Confirmation  and  setting  aside  sales.     Vol  4 

p  322  n  38,  39,  40.     Vol  6  p  263  n  49. 
Completion    of    sale;     deeds,    payments    and 

credits.     Vol  8  p   602  n  88,   89;  p   603  n  91, 

92.     Vol  4  p   323  n   64,   65,   66. 
Defects    in    sales  and  collateral   attack.     Vol 

8  p   603  n  97,  98. 
Rights  of  p.arties  under  sale  and  in  proceeds. 

Vol  e  p  267  n  12,  13. 

.TURISDICTION. 

Elements  and  constituents  in  general.  Vol 
2  p  6ii4  n  IC:  p  605  n  24,  34.  Vol.  4  p 
326    n    98.    3. 

Legislative  power  respecting  jurisdiction. 
Vol.  8  p  606  n  42.     Vol.  4  p  328  n  17. 

Territorial  limitations.  Vol.  4  p  328  n  22. 
Vol.   6  p   270  n   28. 

Limitations  resting  in  situs  of  subject-mat- 
ter   or   status    of    litigants.     Vol.    8    p    615 
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86,   87.   88;   p  617  n   3; 

4  p   329   n   34,   35,   39; 

p   331    n   55.     Vol.    6   p 

amount    or   value    in 


Acquisition  and 
n  65;  p  631  n 
p  356  n  r.f;,  68 
n    78;   p    312   n 


•     n  fi6,  69,   76;   n  -616  n 
p   618   n   It,    J  4.     Vol. 
p    330    n    40,    45,    47; 
272    n     32,     33. 

Limitations    resting*    in 

nnntroversy.  Vol,  2  p  618  n  23;  p  619  n 
28,  Vol.  1  p  331  n  69;  p  333  n  75.  Vol. 
G  p  275  n  43;  p  277  n  47;  p  278  n  52. 

Limitations  resting-  in  character  of  sul3- 
?oct-inatter  or  object  of  action.  Vol.  2 
p  621  n  50.  51,  53,  54.  Vol.  -i  p  334  n  SS, 
92;  p  335  ri  99,  2.  Vol.  6  p  2S1  n.  62;  p 
282    n    68. 

Limitations  resting  in  clnr'^cter  or  oap'^city 
of   parties   litigrant.     Vol.   3  p   621   n   63. 

Exclusive,  concurrent  and  conflicting  .Inris- 
diction.  Vol.  8  p  622  n  74,  75;  p  624  n 
86.  Vol.  4  p  336  n  19;  p  337  n  30,  31.  Vol. 
6  p    284    n   7S;    p    2?5    n    83. 

.\ncillary  or  assistant  jurisdiction.  A'ol.  3 
p    625    n    98. 

General  or  inferior,  limited  .and  special  Jur- 
isdiction. Vol.  3  p  623  n  2,  3.  7,  8;  p  626 
n  10.  Vol.  4  p  338  n  41,  43;  p  339  n  48, 
19,  50.  Vol  e  p  287  n  96,  97;  p  288  n  1;  p 
289    n    3. 

.Appellate  jurisdiction.  Vol.  3  p  629  n  51. 
Vol.    4  p  340   n    74.     Vol.   S   p   291   n    10.   11. 

Federal  jurisdiction  generally.  A'ol.  G  p 
296    n    56. 

divestiture.     Vol.    3    p    630 
73.     Vol.   4  p    355    n    57.    63: 
Vol.    6  p   309    n   71;    p   310 
ST. 

Objections  to  jurisdiction,  inquiry  tliereof 
and  presumptions  respecting  it.  Vol.  3 
p  631  n  81;  p  633  n  85.  93.  Vol.  4  p  356 
n  83;  p  357  n  S6,  89,  00,  91.  96.  Vol.  6 
p   314    n    98,    1. 

JURY. 

.Vrc'^ssity  or  r.rc?sion  for  jury  trial  as  pre- 
served b\-  I  he  constitutions.  Vol.  2  p  634 
n  6,  14.  16,  p  635  n  16,  17.  Vol.  4  p  359 
n    9;    p   361    n    32.      Vol.    G    p    317    n    23. 

-Jury  trial  as  conferred  wiiere  the  common 
law  did  not  give  it.  Vol.  3  p  636  n  24,  25. 
29.      Vol'.    4    p    361    n    41,    43. 

Demand,  loss  or  waiver  of  right  to  jury 
trill.  Vol.  3  p  636  n  35;  p  637  n  39,  48; 
p  638  n  50,  51.  A^ol.  i  p  362  n  5n;  p  363 
n   66.    67.      A'nl.    6   p   320   n   5S.   64,   65,   66. 

Eligibility  to  and  exemption  from  jury 
serviro.     Vol.    3    p    638    n    67. 

Disqualification  pertaining  to  the  particular 
cause.     Vol.   3   p   641    n   91,    96. 

The  jury  list  and  drawing  for  the  term. 
Vol.    3    p    643    n    19. 

Challenge  to  tho  array  or  panel.  A'ol.  6  p 
327    n    63. 

rhallengc   for   dusc.     A'ol.    2   p   645    n    39. 

Peremptory  challe]i,20s  and  standing  juroj-s 
aside.     A'ol.    4   p   370   n   90. 

Examination  of  jurors  and  trial  and  de- 
cision of  challenges.  A^ol.  3  p  647  n  72;  p 
61S    n    75.     Vol.   6   p    329    n    5.    6. 

Special  and  struck  juries  and  juries  of  less 
than  twelve.  Vol.  3  p  650  n  3,  4.  A^ol. 
6  p   330   n    29,    30.    31. 

JUSTICES  OP  THE   PEACE. 

The   ofiice.     A'ol.  3  p  652   n  17.     Vol.  4  p   373 

n   10. 
Compensation,     duties,    and     liabilities.     A'ol. 

6    p    333    n    20. 
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665 
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Civil    jurisdiction.     A''ol.    8     p     654     n 
655  n   68.   70,   72.     Vol.  4  p  374   n  27; 
n    44. 

Procedure  in    justices'    courts.     Vol.   3 
n  87;  p  G56  n  88,   99,  2,   7;  n   657  n  8; 
n  31,  41,  42;  p  659  n  60.     A^o).  4  d  377 
SO;    p    378    n    10,    13;    p    379    n    26;    p 
43;   p   381  n   69.     Vol.   6  p   336   n   75. 

Appeal  and  error.     Vol.   3  p   662   n   95; 
n   53;    p   666   n    62.     A'ol.    4  p   384   n    2 
p    385   n    43;    p   388   n    53.    54.     A'ol.    6 
n  35;  5  342  n  81;  p  343  n  88. 


i,AjVdi,ord  a!vd  tenant. 

Definitions  and  distinctions.  A'ol.  3  p  66S 
n    98. 

The  contract  of  lease  and  creation  of  ten- 
ancy. Vol.  3  p  669  n  4,  7,  11;  p  670  n  12, 
20,  24.  26;  p  671  n  28,  29,  32,  34,  35.  39,  41, 
42:  p  672  n  42.  A'ol.  4  p  389  n  24;  p  390 
n  28,  30.  31,  33.  45;  p  391  n  49,  50,  52,  53, 
54,  55,  57,  59,  60,  63,  64,  66;  p  392  n  69. 
A'ol.  a  p  347  n  63,  59;  p  349  n  69;  p  350  n 
84;   p   351   n   88,   98,  99,  1;   p  352  n   7,  8. 

The  different  kinds  of  tenancies  and  their 
incidents.  Vol.  2  p  672  .n  46.  47,  51.  Vol. 
4  p  392  n  77,  81,  86.  A'ol.  6  p  352  n  14, 
20. 

r.ights  and  interests  remaining  in  the  land- 
lord. Re-i^ersion,  seisin  and  right  of  re- 
entry. Vol.  3  p  673  n  68,  70.  Vol.  4  p  393 
n    9S,    1,   5,    6.    7,    9, 

Estoppel  of  tenant  to  deny  title.  A'ol.  2 
p  673  n  72;  p  674  n  77,  79.  Vol.  4  p  394 
n    11,    14.      Vol   e  p    353    n    40,    41. 

Mutual  rights  and  liabilities  in  demised 
premises.  Occupation  and  enjoyment.  Vol. 
a  p  676  n  85,  88,  89.  90;  p  676  n  93.  Vol 
4  p  394  n  19,  20,  22,  23,  24,  25,  28;  p  395 
n  29,  30,  35,  36.  Vol.  6  p  355  n  61,  71; 
n  3.=;6  n  76;  p  357  n  94,  95;  p  359  n  10,  15. 
16. 

Assignment  and  subletting.  Vol.  2  p  676 
n  96.  99.  3;  p  677  n  8,  10.  A'ol.  4  p  395  n 
38,  47,  48;  p  396  n  50,  52,  63.  A'ol.  6  p  360 
n    29. 

Repairs  and  improvements;  waste.  Vol.  2 
P  677  n  15,  19;  p  678  n  22,  23,  24.  29  Vol 
4  p  396  n  67,  62,  63.  64,  65,  66,  67,  69,  7o' 
A'ol.  e  p  361  n  44,  45;  p  362  n  53,  56  57 
59,    60.  .  -        ■        . 

Insurance  and  taxes.  A'ol.  S  p  678  n  34 
Vol.   4   p    397    n    78,    70,    80,    81. 

Injuries  from  defects  and  dangerous  con- 
dition. Vol.  3  p  679  n  36,  37,  -39  40  41- 
P  680  n  42.  43,  14,  46.  47.  Vol  4  p  397 
n  84,  85,  86,  87,  88,  90,  91.  93;  p  398  n  93  1 
Vol.  6  p  363  n  70,  74.  77;  p  364  n  79,  81- 
p  365  n  91,  93.  4,  5;  p  366  n  6,  7,  9.  14. 

Emblements  and  fixtures.  Vol.  3  p  681  n  55 
Vol.  4  p  398  n  16,  17;  p  399  n  2o'  A'ol' 
e   p   367   n  22.    32,   33. 

Rent  and  the  payment  thereof,  and  action- 
able use  and  occupation.  Vol.  3  p  681 
n  63,  65,  66,  67,  68;  p  682  n  72  73  74  76 
79;  p  683  n  SO,  82,  83,  87,  91.  Vol  4  p 
399  n  32,  35,  37;  p  400  n  41,  42,  43  46  49 
50,  51,  53,  54,  55.  Vol.  6  p  369  n  56;  p' 370 
n  68,  77,  81;  p  371  ,1  S2,  S3,  84,  85,  90;  p 
3/2  n  97. 

Rental    on   shares.     A'ol.    6   p    373    n    15 

The  term,  termination  of  tenancy,  renewals 
holding  over.  Vol.  3  p  684  n  96  8-  n 
685   n    14,   15,   16,    17,    18,    19,   21,    24;   p'  686   n 
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26.  27,  33;  p  687  n  54,  55;  p  6S8  n  63,  65, 
67.  Vol  4  p  401.  n  67,  70,  71,  76,  79,  85;  'p 
402  n  86,  87,  89,  90,  94,  96,  98,  2,  4,  5,  6, 
7,  9;  p  403  n  24,  27;  p  404  n  42;  p  405  n  53. 

55.  Vol.  e  p  374  n  25,  26,.  29,  30,  33;  p 
375  n  37;  p  377  n  79;  p  378  n  80;  p  379  n 
4;   p   380   n   13,    15. 

Landlord's  remedies  for  recovery  of  rent. 
Vol.  3  p  689  n  78,  83,  86,  88,  91;  p  690  n  4; 
p  692  n  32.  Vol.  4  p  405  n  61,  .62,  68;  p 
406  n  68,  69,   70,  73,  74.     Vol.  G  p  384  n  69. 

Landlord's  remedies  for  recovery  of  prem- 
ises. Vol.  3  p  692  n  36,  44.  45;  p  693  n  47, 
48,  49,  54,  55,  56.  57,  58;  p  694  n  66,  68,  71, 
77,  79,  80;  p  695  n  S2„  85,  86.  87,  88.  Vol. 
4  p  408  n  10,  12,  13,  14,  16,  17,  24.  29,  30, 
p  409  n  37.  40,-46.  48.  Vol.  6  p  384  n  78; 
p  3S5  n  90;  p  386  n  5,  6,  8,  11;  p  387  n  16, 
18. 

Liability  of  third  persons  to  landlord  or 
tenant.  Vol.  3  p  695  n  90,  9'1;  p  696  n  94. 
Vol.  4  p   410  n  53,   59. 

LARCENY. 

Com.mon-law    larceny.     Vol.    2    p    696    n   2;    p 

698    n   31      Vol.   4   p    410   n    2,    3;   p   411  n   3, 

6,    7.     Vol.   6  p   404    n   17.    IS. 
Statutory     iaroeny,    theft,    etc.     Vol.    3   p    698 

n  36,   37.   38.  39,  45.     Vol.  4  p  412  n  24. 
Indictment.     Vol.    e    p    405    n    31;    p    407    n 

43. 
Admissibility    of    evidence.     Vol.    3    p    701    n 

3.    7.     Vol.    4  p   415    n   49. 
■  Sufficiency  of  evidence.     Vol.  G  p  411  n  86. 

LIBEL    AND    SLANDER. 

Definition  and  distinctions,  nature  of  tort, 
and  persons  liable.  Vol.  8  p  706  n  58; 
p   725   n   27.     Vol.   6   p   414   n    20.    21. 

Actionable  words.  Vol.  3  p  706  n  60,  61; 
p  714  n  64,  65;  p  717  n  71,  72,  73.  Vol. 
4  p  419  n  99,  3,  4;  p  *20  n  8,  11.  12;  p  421 
n  15,  IS.  Vol.  6  p  415  n  26,  27;  p  416  n 
28,    29.   30;    p   417   n   35. 

Publication.     Vol.    3    p    723    n    98,    99. 

Malice.     Vol.  3  p  720  n  77,   79;  p  721  n  SI. 

Privilege  and  Justification.  Vol.  3  p  722  n 
89,  93;  p  723  n  1,  2.  Vol.  4  p  423  n  60. 
Vol.    6    p    421    n    66. 

Damages  and  the  aggravation  and  mitiga- 
tion thereof.  Vol.  2  p  723  n  9;  p  724  n 
10,   11,   22;   p   725   n   25,    26.     Vol.   4  p  423  n 

56,  60;  p  424  n  62,  70,  72.  Vol  6  p  421 
n    74;    p    422    n    75,    81. 

Pleading.  Vol.  3  p  725  n  33,  34;  p  726  n  35, 
46,  47,  48;  p  727  n  50,  51,  53,  56,  57,  62,  63. 
Vol.  4  p  425  n  87.  92;  p  426  n  2,  3,  8,  11, 
13.  Vol.  6  p  423  n  89,  91;  p  424  n  91,  '92, 
95,  96,  97,  98,  99;  p  425  n  3,  4,  9;  p  426  n 
17,  19. 

Evidence.  Vol.  3  p  728  n  68,  69.  Vol.  4 
p  426  n  15;  p  427  n  17,  18,  19.  Vol.  6  p 
427  n  25,  26. 

Trial.  Vol  3  p  729  n  83. '84.  Vol  6  p  '427 
n  36;  p  428  n  39,  40. 

LICENSES. 

Power    to    r.equire    and    validity    of    statutes. 

Vol.  3  p  '730  n  4;   p  731   n   5,   9;  p  732  n  15. 

Vol.    4   p    429    n    40.     Vol.    6   p    438    n    76;    p 

440  n  97;  p  443  n  22. 
Interpretation    of    statutes    and    ordinances, 

and    persons. subject.     Vol.    3    p    732    n    23; 

p  733  n  31.     Vol    6  p  445  n  41;  p  446  n  52. 


Assessment  and  recovery;  prosecutiops  for 
failure  to  pay.  Vol.  3  p  733  n  38.  Vol. 
G   p    447    n    59,    61. 

Effect  of  failure  to  obtain.  Vol.  3  p  734 
n  47.     Vol.  4  p  432  n  83. 

LICENSES    TO   ENTER   ON   LAND. 

Nature,  creation  and  indicia  of  a  license, 
and  distinction  from. easements  and  other 
estates.  Vol.  2  p  734  n  49,  50,  61;  p  735 
n  60.  Vol.  G  p  449  n  88,  90;  p  460  n  94, 
1;    p    451    n    10. 

Rights  and  liabilities  of  licensees.  Vol.  3 
p    736    n    65,    66.     Vol.    4   p   433   n   3. 

LIENS. 

Common-law    liens.     Vol.    3   p    737    n    70,    72. 
Equitable    liens.     Vol.    6    p    463    n    30;    p    454 

n    33,    34. 
Statutory    liens.     Vol.    2    p    738    n    92,    93,    94, 

95;    p    739    n    2.     Vol.    4    p    435    n    31. 
Rank   and    priorities    of   liens.     Vol.    3    p    739 

n  5;  p  740  n  8.     Vol.  6  p  457  n  64. 
Waiver,       extiijguishment,      discharge,       and 

revival.     Vol  4  p  436   n    61. 

LIFE     ESTATES,     REVERSIONS     AND     RE- 
MAINDERS. 

Nature    and    definition.     Vol    3    p    742    n    47; 

p  743  n  49;  p  744  n  53.     Vol.  4  p  439  n  91; 

p   441   n  13.     Vol.  G  p  460   n  8;  p   461   n   13, 
Mutual     and    relative     rights     and     remedies 

of    life    tenants,    future    tenants    and    their 

privies.     Vol.  3  p  745  n  67,  68,  72,  75.     Vol. 

4  p  441  n  20;  p  442  n  26,  27,  29;  p  443  n  46. 

Vol.  6  p  464  n  66,  73. 

LIMITATION    OF   ACTIONS. 

The  statutes,  validity  and  application  gen- 
erally. Vol,  3  p  746  n  90,  92;  p  747  n  96. 
Vol.   4   p    447    n    7.     Vol.    S   p   468    n    29,   32. 

Classes  of  actions^  and*  the  respective  pe- 
riods. Vol  2  p  747  n  99;  p  749  n  9.  Vol 
4  p  449  n  29,  31,  33;  p  460  n  34,  37,  42,  43. 
Vol.  6  p   469  n  46;  p  470  n   63,  55. 

Accrual  of  cause  of  action  and  beginning 
of  period.  Vol.  3  p  572  n  68;  p  753  n  65, 
67;  p  754  n  74,  76,  82;  p  755  n  92.  Vol. 
4  p  453  n  79;  p  454  n  79.   S3,  86;  p  457  n  8. 

Time  tolled  and  computation  of  period.  Vol. 
4    p    459    n    25,    28. 

What  is  commencement  of  action.  Vol.  3 
p  757  n  IS.  Vol.  4  p  459  n  40;  p  461  n  54. 
Vol.    6   p    476    n   10,    17,    21. 

Postponement,  interriiption  and  revival.  Vol 
3  p  749  n  13;  p  750  n  23;  p  751  n  33,  39; 
p  758  n  36,  40,  41;  p  759  n  46.  Vol.  4  p 
451  n  46,  47,  52,  60;  p  452  n  62,  67;  p  453 
n  70,  71,  75;  p  463  n  79,  84.  Vol.  6  p  477 
n  37;  p  478  n  52;  p  479  n  60;  p  480  n  69; 
p    481    n    S3. 

Operation  and  effect  of  bar.  Vol.  3  p  760 
n   75,   82. 

Pleading  and  evidence.  Vol.  3  p  761  n  90, 
92,  95.  Vol.  4  p  465  "  18,  20;  p  466  n  23. 
Vol.   G   p   483   n  13,    16. 

LIS    PENDENS. 

General    rules.     Vol.    3    p    763    n    19.     Vol.    G 

p    4S5    n    42. 
Statutory    lis    pendens.     Vol    4    p    468    n    55. 

Vol.  6  p   486  n   54,  59;  p  487  n  61. 
Continuity    of    lis    pendens.     Vol.    4    p    468    n 

61,    62,    63. 
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LOTTERIKS. 


What  constitutes. 
71,   72,    73;   p   470 


Vol.  4 
n   74. 


M 


p  469  n 


69,  70, 


MALICIOUS     PROSECUTION     AKD      ABUSE 
OP    PHOCBSS. 

Nature    and    elements    of    the    wrongs.     Vol. 

3  p  767  n  63,  64,  65.  Vol.  6  p  490  n  2, 
5,    6;   p   491   n   10. 

Responsibility  of  defendant  for  the  prosecu- 
tion or  suit  and  his  participation  therein. 
Vol.  6  p  491  n  18,  19.  ' 

The  prosecution  of  the  plaintiff.  Vol.  8  p 
■767  n  66,  67.     Vol.  4  p  485  n  25. 

Termination  of  prosecution  in  plaintiff's 
favor.     Vol.    8   p    770    n-97. 

Want  of  reasonable  and  probable  cause. 
Vol.  a  p  768  n  77,  78,  86;  p  769  n  85.     Vol. 

4  p  491  n  91,  92;  p  492  n  97;  p  493  "  14, 
16.  Vol  6  p  492  n  40,  41,  43;  p  493  n  49; 
p     494    n    65. 

Malice.     Vol.   4  p   499  n   94. 

Advice  of  private  counsel,  prosecuting  at- 
torney  or   magistrate.'     Vol.   4   P   50'1  "n    22. 

Damages.     Vol.    4  p    505    n   84. 

General  matters  of  pleading  and  practice. 
Vol.  8  p  770  n  10,  13, '  15.  Vol.  4  p  505 
n   98,     Vol.   6  p   496   n  97. 

-  '  M.\NDAMUS. 

Nature' and  ofBpe  of  remedy  in  general.  Vol. 
3p  771  n  20,  24;  p  772  n  26,  30,  31,n35;  p  773 
n  41,  42,  43,  44;  p  774  n  44.  45.  Vol.  4 
p  507  n  9;  p  508  n  16,  18;  p  509  n  29.  Vol. 
6  p'497  n  10;  p  498  n  20,  23. 

Enforcing  Judicial  procedure  and  process. 
Vol.    a    p    774    n    47. 

Enforcing  administrative  and  legislative 
functions  of  public  officers.  Vol.  3  p  776 
n  61,  62;  p  777  n  66,  70,  72;  p  778  n  73, 
74,"  78,  81;  p  779  n  86;  p  780  n  94;  p  781 
n  95  Vol  4  p  512  n  49;  p  513  n  51;  p  514 
n  51,  52;  p  515  n  55;  p  516  n  58,  60;  p  517 
n  71;  p  518  n'  74,  79.  Vol.  6  p  502  n  53, 
55;  p  503  n  57,  58;  p  504  n  62;  p  505  n  74, 
76,   77;   p   506  n   88. 

Enforcing  quasi  public  and  private  duties. 
Vol  3  p  781  'n  3, '5,  6;  p  783  n  8,  9.  Vol 
4  p  519  n  91.     Vol.  6  p  507  n  2,  3,  5,   6. 

.T'irisdictinn   and  venue.     Vol  4  p  520  n   1,   4. 

Parties.  Vol.  3  p  783  n  21,  22;  p  784  n  25, 
29.'  Vol.  4  p  521  n  17;  p  522  n  22.  Vol. 
6    D    508    n    29. 

Petition    or    affidavit.     Vol.    8    p    785    n    33;    p 

786  n   41,  42,   44,  45.     Vol.   6  p  509   n  45. 
Alternative   writ.     Vol.   a   p   783   n    20;   p    786 

n    50,    51.     Vol.    4    p    524    ri    41.     Vol.    6    p 
510    n    53. 
Demurrer    to    petition    or    writ;     answer    or 
return;     subsequent    pleadings.     Vol.    8     p 

787  n  54,   58,   62,   63.     Vol.  6   p  512  n   74. 
Trial    and    hearing.     Vol.    3    p    788    n  '70,    76, 

78,   79;   p   789    n  82.     Vol.   4  p   526  n   65,   71. 

Vol.    e    p    513    n    84. 
Judgment.     Vol.  3  p  789  n  S4,  85,  86,  87.     Vol. 

4   p    527    n    79,    80.     Vol.    6   p    513  n    89,    91, 

94. 

Peremptorv   writ.     Vol    6   p    514    n  98.    99,    1. 

Review.     Vol.   8   p   790   n  4,   8,   9;   p  791  n   10, 

U,    13,    14.    15,    20.     Vol.    4    p    528  n    92,    96. 

Vol.  e  p  514  n  13. 


MARRIAGE. 

Nature     of    marriage;     capacity    of    parties; 

fraud     and     duress.     Vol     3     p     795     n     61, 

62,    63.     Vol   4   p    528    u    4.     Vol   6   p    515    n 

25;   p   516   n  34,   35,   36. 
Essentials   of  a .  contract   of   marriage.     Vol. 

4   p    529    n    11,    12,    15;    p    530    n    20.     Vol.    6 

■  p    517    n    50,    62,    65;    p    518    n    72. 
Validity   and    effect.     Vol.    4   p   530    n    33,    34; 

p    531  'n    37.  . 
Proceedings    for    annulment.     Vol.    3    p    798 
n   99,    3,    4,    5,   7,    8.     Vol.   4   p   531   n    42,    43, 
44,    46,    47,    49.     Vol.    6    p    519    n    84,    85,    92. 
93,    94,    95,    96,    97. 

MARSHALIIVG    ASSETS    AND    SECURITIES. 

Vol.  a  p  798  n  13;  ,p  799  n  17.  Vol.  6  p  521 
n    12. 

MASTER  AND   SERVANT. 

The  relation;  statutory  regulations.  Vol.  3 
p   802    n    34,    39.     Vol.   4   p   533   n   6. 

Termination  of  the  relation.  Vol.  8  p  80? 
n  61,  62,  64,  65,  66.  Vol.  4  p  534  n  12,  16. 
Vol.    6    p    522    n    24,    28,    29,    30,    32. 

Actions  for  wrongful  discharge.  Vol.  3  p 
804  n  73,  74,  SO,  81,  84;  p  805  n  85.  Vol. 
4  p  534  n  23;  p  535  n  26,  29;  p  536  n  37, 
38,  39,  40.  Vol.  6  p  522  n  37,  38;  p  523 
n  41.  42,  47,  52;  p  524  n  55,  57. 

Actions  by  employer  for  breach  by  em- 
ploye.    Vol.     4    p    536    n    43. 

Labor  laws.  Vol.  3  p  802  n  44,  49.  Vol.  4 
p    537    n    45,    50.     Vol.    6    p    524    n    60. 

The  right  of  the  master  in  services  of  the 
employe   and   compensation   therefor.     Vol. 

3  p  805  r  87.  94.  95,  96;  p  806  n  1,  2,  5; 
p  807  n  23.  21,  25;  p  808  n  32.  Vol.  4  p 
537  n  53,  54;  p  538  n  54,  56,  58,  59,  60,  61, 
64,  65,  66;  p  539  n  66,  70.  Vol  6  p  525  n 
66,    68,    69,    77. 

Master's  liability  for  injuries  to  servants. 
Vol.  «'  p  808  h  35,  37, ■  38;  p  809  n  44,  45; 
p  810  n  58.  Vol.  4  p  541  n  5,  11;  p  542  n 
14,  16,  19;  p  543  n  25.  26;  p  544  n  27,  28, 
36;  p  545  n  36,  42.  Vol  6  p  528  n  2;  p  629 
n  3:  p  530  n  12,  13,  14;  p  531  n  15;  p  533 
n  34,  35,  36;  p  535  n  50;  p  536  n  54,  55; 
p    537    n    58. 

Tools,  machinery,  appliances  and  places  for 
work.  Vol.  8  p  811  n  68,  70,  73;  p  812  n 
77,  80,  85;  p  813"  n  88,  95,  96;  p  814  n  1, 
12,  16;  p  815  n  19;  p  816  ff  25,  26,  27.     Vol. 

4  p  646  n  48;  p  547  n  55,  56;  p  548  n  63, 
66;  p  549  n  68,  70;  p  550  n  76;  p  552  n  5. 
6,  9.  Vol.  e  p  537  n  63;  p  538  n  67;  p  639 
n  67,  68.'  70;  p  541  n  81,  S3:  p  542  n  86: 
p  543  n  86;  p  544  n  97;  p  545  n  4,  5;  p  646 
h   6;  p   548  u   20. 

Methods  of  work,  rules  and  regulations.  Vol. 
a  p  817  n  42;  p  818  n  60,  51,  52,  53,  56.  Vol. 
4  p  554  n  24,  25,  27,  28,  29,  30,  31.  Vol.  6 
p  548  n  22;  p  549  n  "26;  p  560  n  32.  33.   34. 

Warning    and    instructing    servant.     Vol.    3 

■  p  819  n  65;  p  €20  n  66,  70.  Vol.  4  p  555' 
n  40;  p  556  n  51.  Vol.  6  p  551  n  50,  51;  p 
562    n    60. 

Fellow-servants.  Vol  8  p  820  n  73,  74;  p 
821  n  79,  82:  p  822  n  83;  p' 823  n  86,  87, 
94;  p  824  n  94,  96,  4;  p  82S  ri  6,  7.'  9;  p  826 
n  9."  11.  12,  14.  Vol.  4  p  658  n  72;  p  559 
t\  73,"  74,  75;  p  560  n  84;  p  561  ri  8^8;  p'564. 
n  96,  96;"'p;5f5'n  2,  6.;  p  567  n  11.  Vol.  6 
p  654  n  78;  p  555  n  81;  p  556  n  86,  87,  88; 
p  557  n  89;  p  558  n  94,  99;  p  559  n  4  5- 
p  560  n  5;  p  564  n   33. 
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Risks  assumed  by  servant.  Vol.  2  p  828  n 
28;  p  829  n  38;  p  830  n  42;  p  831  n  42, 
43,  44,  45;  p  832  n  51,  52,  54;  p  833  n  54, 
«Q;-  p  834  n  62,  66.  Vol.  4  p  569  n  25;  p 
570  n  33;  p  572  n  43,  44;  p  574  n  47,  49; 
p  575  n  60;  p  577  n  71;  p  578  n  74,  77.  Vol. 


-    i-    ovv    ,1    ,u,    p    567    n    49;    p    568   n    53;    p 
569   n  59,   60;  p  571  n  <"=■  "  '='"'  "   "''■ 


««„  „  .,.,,  „w,  t,  571  n  65;  p  572  n  68;  p  573 

n  70,  71;  p  574  n  73;  p  575  n  81;  p  576  n 
'86;  p  578  n  4;  p  579  n  6. 
Contributory  negligence.  Vol.  3  p  835  n  82; 

p  836  n  82,  90;  p  837  -n  4;  p  838  n  6,  16; 

p  839  n  20,  21,  23.  Vol.  4  p  580  n  94;  p  581 

n  3.  6,  7.  Vol.  6  p  579  n  15;  p  582  n  21; 

p  B83  n  23,  24;  p  584  n  29;  p  585  n  35,  36, 

38;  p  B86  n  39,  41. 
Actions  in  general.  Vol.  8  p  841  n  36,  38. 

3P.  Vnl.  4  p  581  n  32;  p  585  n  35,  36,  37. 

Vol.  6  p  587  n  54. 
Pleading  and  issues.  Vol.  3  p  842  n  57;  p 

844  n  68,  74,  75;  p  846  n  86,  95;  p  847  n 

98.  Vol.  4  p  588  n  67,  69;  p  589  n  69;  p 

590  n  75,  76.  Vol.  6  p  590  n  76,  77;  p  591 

n  86. 


n  86. 

Evidence.  Vol.  2  p  847  n  5;  p  848  n  5.  8: 
13,  15;  p  851  n  46,  47,  49;  p  852  n  67,  71; 
p  853  n  72;  p  854  n  72;  p  855  n  73;  p  856 

■  n  73,  74,  75,  77,  78;  p  857  n  79,  87;  p  858 
•n  90;  p  859  n  91.  Vol.  4  p  591  n  79,  83, 
84;  p  B92<,  n  85,  86,  88;  p  593  n  95,  96;  p 
594  n  2;  p  595  n  2;  p  596  n  2,  4;  p  597  n  b, 
8,  10,  13;  p  598  n  16,  21;  p  599  n  21,  23; 
p  600  n  24,  25;  p  601  n  25.  29,  31;  p  602  n 
31;  p  603  n  33;  p  604  n  33;  p  605  n  33, 
85.  Vol.  6  p  592  n  95;  p  593  n  97;  p  595 
n  5,  6,  11;  P  596  n  11;  p  598  n  25;  p  599  n 
33,  35;  p  600  n  38,  39. 

Instructions.  Vol.  3  p  860  "  96.  Vol.  4 
p  607  n  47,  48. 

Liability  for  injuries  to  third  persons  in 

-  general.  Vol.  S  p  863  n  14,  15,  16,  18,  20; 
p  864  n  23,  24,  28,  33;  p  865  n  40,  45,  48. 
Vol.  4  p  608  n  58,  59;  p  609  n  63,  64;  p  610 
n  66,  67.  Vol.  6  p  602  n  61,  62;  p  603  n  64. 

Injury  to  third  persons;  procedu 
p  611  n  82,  84,  87.  Vol.  6  p  606 


^  jries  to  third  persons  in 

general.  Vol.  S  p  863  n  14,  15,  16,  18,  20; 
..  ..  28,  33;  p  865  n  40,  45.  48. 
8,  59;  p  609  n  63,  64; 
.  p  602  n  61,  62;  p  603 
J..1JLHJ  i-v  i..x^vx  ^.ersons;  procedure.  ^  __.  _ 

p  611  n  82,  84,  87.  Vol.  6  p  606  n  92. 
Crimes  and  penalties.  Vol.  8  p  866  n  70. 

MECHANICS'     LIENS. 

Nature    of   lien    and    right   to    it   in    general. 

Vol.  3  p  869   n  38.  .  Vol.   6  p  611   n  81. 
Services,    materials    and    claims    for    which 

•  liens  may  be  had.  Vol.  6  p  612  n  87,  89, 
99,    1. 

Properties  and  estates  therein  which  may  be 
subject  to  the  lien.  Vol  3  p  871  n  65;  p 
872   n   71,    72.     Vol.   4  p   619   n   95;    p   620   n 

;    6.     Vol.  6  p  613  n  10. 

The  contract  supporting  the  lien  and  the 
privity  of  the  landowner  thereto,  in  gen- 
eral.    Vol.   3   p  873   n   80,   81,    S3.     Vol.   4  p 

•  621  n  20,  21.  Vol.  6  p  613  n  22,  23;  p  614 
n   25,    26,    27,    29,   30. 

Contracts    by    vendors,    purchasers,    lessors 

and    lessees.     Vol.    8    p    873    n    88;    p    874   n 

89.     Vol.   4  p   621   n   27,   28;   p   622  n   34,   35, 

36,   37.     Vol.   e  p   614  n   32. 
Subcontractors   and    materialmen.     Vol.    3   p 

874  n  93;  p  875  n  93,  94. 
Notice    and    demand,    statement    to    acquire 

lien  Vol.  8  p  875  n  99;  p  876  n  5,  6,  8,  12, 
'  13-  p  877  n  17,  19,  ■  21,'  22,  23,  24,  25,  26; 
■    p    878    n    35.     Vol.   4   p    623    n    47,    48,    49;    p 

624    n    63,    64,    65.     Vol.    6   p    615    n    46,    50, 

52;    p    616    n    53. 


Service    of    notice    on    owner.     Vol.    4    p    G26 

n   92,   93,  94.     Vol.  6  p  616  n  59,-  60. 
Filing    and    recording   claim    and    statement 

thereof.     Vol.    8    p    879    n    47,    52,    53.     Vol. 

6  p   617  n  76,   77,   82.   83,   86. 
Amount   of   lien    and    priority    thereof.     Vol. 

4  p  628  n  18,  22;  p  629  n  29,  30,  31,  32. 
Assignment    or    transfer    of    lien.     Vol.    3    p 

881    n    70,    73. 
Waiver,   loss    or   forfeiture   of   lien   or   right 

to   acquire   it,     Vol   3   p   882    n    83.     Vol    6 

p    619    n    17,    IS. 
Discharge   and   satisfaction.     Vol  3   p   882   n 

86,    87.     Vol.    4   p    630    n    50. 
Remedies    and    procedure     to    enforce    lien. 

Vol  3   p  883   n   2,   7,   8,    9;   p  S86   n  47.     Vol 

4   p   632   n   77.     Vol  6  p   619    n  33;   p   620    n 

33,    36. 
Parties.     Vol.    3    p    884    n    12.     Vol.    6    p    620 

n    42. 
Pleading,    practice    and    evidence.     Vol.    3    p 

884  n  22,  25,  28. 
Judgment,    costs    and    attorney's    fees.     Vol. 

8    p    885    n    35,    36,    37,    38;    p    886    n    48,    56. 

Vol.   4  p  634  n  9. 

MEDICINE     AND     SURGERY. 

Public  regulation  of  the  business  of  treating 

disease.     Vol.   6  p    624   n   96. 
Malpractice.     Vol.     4    p     639     n     71.     Vol.     6 

p    626    n    20. 
Recovery   of  compensation.      Vol.    3    p   889    n 

84,    87,    88.     Vol.    4  p    638    n    55. 
Regulation  of  the  keeping  and  sale  of  drugs 

and    medicines.     Vol.    3    p    888    n    78.     Vol. 

4    p    638    n    50. 
Tort   liability   of   druggists.     Vol.   6   p    628    n 

47. 

MILITARY     AND     NAVAL     LAW. 

Militia.     Vol    6    p    642    n    7,    8. 

MINES     AND     MINERALS. 

Private   ownership.     Vol.   6  p   645   n   45. 
Private    conveyances    or    grants    of    mineral 
rights  in   lands.     Vol.   6  p   659   n   22. 

MISTAKE     AND     ACCIDENT. 

Definition;     elements.     Vol.     8    p     904    n    96. 

Vol.    4   p   674  n    20. 
Relief  against.     Vol.   8   p   904  n   98,    1;   p    905 

n   5.      V'o.l.  4  p   675   n   26;   p  676   n   32.     Vol. 

6    p    678'  n    39, 
Procedure   to   obtain   relief.     Vol.   3   p   905   n 

12,    14.     Vol.    4    p    676    n    38,    41.     Vol.    6    p 

esO    n    63. 

MORTGAGES. 

Nature   and   elements    of  mortgages.     Vol.    8 

p   906   n    27.     Vol.   4  p   677  n   53,   54;   p    678 

n    64;    p    679    n   70.     Vol.  B    p    682    n    87,    90, 

94;  p  683  n  96. 
General    requisites    and    validity.     Vol.    8    p 

906   n    31;    p   907   n   36.     Vol.   4  p   679   n   73; 

p    681   n    5,    6,    10.     Vol.    6   p    683    n    3,    7;    p 

684   n   16;   p  685   n   25. 
Absolute  ■  deed    as    mortgage.     Vol.  -8    p    909 

n  72-   p   911   n  2;   p  912  n   16,   24.     Vol.  4  p 

682    n    27,    29,    32;    p    683    ft    42,    43,    44,    48, 

51. 
Equitable    mortgages.     Vol.    4    p    685    n    76, 

83 
Construction    and    effect    of    mortgages     in 
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general.  Vol.  3  o  914  n  4!).  53,  62;  p  915 
n  63.  Vol  6  p  691  n  20,  22,  24;  p  692  n 
25.    32,    35,    40;    p    693    n    44, 

Title  and  rights  of  parties.  Vol.  3  p  915 
n  69:  p  916  n  88.  96.  Vol.  4  p  690  n  55. 
i59,  60,  61,  71;  p  691  n  85;  p  692  n  86,  87, 
90,  04;  p  693  n  13,  Vol  ,6  p  694  n  67,  68; 
p    695    n    S3, 

I.ien  and  priorities.  Vol.  3  n  918  n  22.  24. 
Vol.  4  p  694  n  20,  22,  23,  28.  Vol.  6  p  695 
n     90. 

.A^.signnients  of  mortg'^.eres.  Vo.l  3  p  919  n 
r.^..  43;  p  929  n  50.  Vol.  4  p  696  n  41,  45, 
47,  50,  51,  52,  53,  Vol.  6  p  696  n  97,  99, 
12;    p    697    n    16,    17. 

Transfer  of  title  of  n^ortgasror  and  assump- 
tion of  debt.  Vol.  3  p  921  n  74,  75.  Vol. 
4  p  698  n  83  85,  87.  Vol.  6  p  697  n  26; 
p  698  n   44,  46, 

Ti-.ansfpr  of  premises  to  mortgagee  and 
mereer.  Vol.  8  p  922  n  S3,  87,  Vol,  4 
p    698    n   92,    93,    94,    2. 

Pivment.  release  or  satisfaction.  Vol.  S  p 
923  n  1.  2,  3.  4;  p  924  n  8,  14,  15;  p  925 
n  21,  26:  p  926  n  28,  29.  Vnl.  4  p  699 
n  6.  7.  9;  p  700  n  25,  31:  p  701  n  41,  56, 
Vol.    6   p   699    n    56;    p    700    n   76,    77,    78. 

I?edemption.  Vol.  3  p  926  n  37.  Vol.  6 
p    701    n    93. 

S'jhrogation.     Vol.   6  p   702  n  8,   9. 

MOTIONS    AND    ORDERS. 

The.  office  of  a,  mntioi.     Vol  3  p  929  n  77. 
Jinking    and    sul^mitting    and    filing    motion. 

Vol  4  p  704  n  10,  13, 
::niice.     Vol    8   p    P29    n    81,    82,    83,     Vol   4   p 

704  n    19,   20.    21.    22.      Vol    6   p   703   n    26,    28, 
IjfoT-irig  nnd    rolip^ring-   and   relief.     Vol   3   p 

999  n   S5.  88:   p  930  n   89,      Vol  4  p  705  ii  26, 

27,   2S.   29.    30.   31.     Vol  6   p   703  n  30. 

Ren"wals.     Vol  8  n  930  n  91,  92,  93,  Vol  4  p 

705  "  37,  3S      Vol  6  n  703  n  39. 

The  ordpr.  Vol  8  p  930  n  98  99.  2,  3.  4,  7,  9, 
10.  Vol  4  p  705  n  40,  43,  44,  46.  Vol  6  p 
703  n   13.   44. 

.Amendment  and  v'^c-ation.     Vol  <5  p  "04  n  56. 

rostp.     Vol   4  p  706  n  61.     Vol  6  p  704  n   60. 

MinVICIPAl-  BOND.S. 

Power   to   issue.     Vol  3   p   931   n    14;   p   932   n 

25.      Vol  4  p  707  n  70,  76,  77;  p  708  n  94. 
Conditions    precedent;    submission     to    vote; 

I^rovision   for  payment.     Vol   3  p  933  n   42. 

Vol  4  p  710  n  18;  p  712  n  45. 
i^orni  ni  d  requisites.     Vol  4  p  712  n  53. 
Ts-ue  nnd  sale.     Vol  4  p  712  n  60;  p  713  n  65. 
Ric-ht'J   and   liabilitifs   arising   out    of   illegal 

iPEU".     Vol  S  p  936  n  78.     Vol  4  p  713  n  74. 
Trinsftr.     Vol  3   p   936   n  82,   83;  p   937  n   92, 

MONiriP.Vl.    CORPORATIONS. 

Xnture.    attributes    and    elements.     Vol    4    p 

721  n  62,  (14.  65. 
Oeatiorv  and  organization.     Vol  3  p  941  n  18. 
ronsolidation,      succession     and     dissolution. 

Vol  3  p  942  n   32,  36,  38.     Vol  4  p  722  n   82. 

Vol  6  p  716  n  14. 
The     charter,     adoption,     amendment,    repeal 

and  abrogation.     Vol  8  p  943  n  47,  51,     Vol 

6  p   717  n   34.  • 
Tlie  territory.     Vol  3  p  944  n  68.     Vol  4  p  724 

n   10.  12.      Vol  6  p  719  n   68. 
Officfrs  and  employes.     Vol  3  p  948  n  28,  29, 

31,  34.  37,  39,  40,  43;  p  949  n  53,  58;  p  950  n 


fii,  (!B,  fin.  r.s,  72,  74,  75;  p  951  n  78,  79,  SO. 
82,  83,  84,  85,  85.  87,  88:  p  952  n  90.  96.  97:  p 
953  n  4.  8,  9,  10,  11,  16:  p  954  n  16,  17,  IS. 
19,  22,  23;  p  955  n  32,  34,  35,  36,  37,  38,-  40; 
p  956  n  40,  41,  42,  43,  44,  46,  47,  48,  49. 
51,  53,  55;  p  957  n  58,  59,  60,  62,  63,  64. 
Vol  4  p  725  n  27,  31,  35;  p  726  n  44,  48,  49, 
53,  56,  58,  60;  p  727  n  64.  67,  68,  71,  72,  78, 
80.      Vol  6  p  719  n  73;  p  720  n  77.  80. 

Municipal  records  and  their  custody  and  ex- 
amination.     Vol  4  p   728  n   88. 

Authority  and  rower  of  municipality.  Vol  8 
p  947  n  IS.  22.  Vol  4  p  728  n  97;  p  730  n 
21;    p    731   n    31,    33, 

Nature  and  extent  of  legislative  power.  Vol 
6  p  722  n  S, 

Mcetin2-=,  votes,  rules  and  procedure.  Vol 
4  p  733  n  56.  Vol  6  p  722  n  20,  21, -22,  23; 
p  723  n  2S. 

Records   and  journals.     Vol  4  p  733  n  62,   63. 

Passage,  adopting,  amendment,  and  repeal  of 
ordinances  and  resolutions.  Vol  3  p  961 
n  2S.      Vol  4  p  735  n  87.     Vol  6  p  723  n  39. 

'?'o^  =  truction  and  operation  of  ordinances. 
Vol  J  p  735  n  92.     Vol  «  p  724  n  52. 

Pleading  and  rroving  ordinances  and  pro- 
ceedings.    Vol   3   p   963  n    56,    63. 

Ad"^i'^i.9tra t)"o  functions  their  scope  and  ex- 
crci.'^e.  Vol  3  p  963  n  74,  76,  77;  p  964  n  78, 
79,  85,  86,  88.  92.  Vol  4  p  736  n  11.  12.  13. 
14:  p  737  n  16,  17,  Vol  S  p  725  n  74;  p  726 
n  77, 

Police  power  and  nnblic  regulations  in  gen- 
tral.  Vol  8  p  965  n  97,  4,  6,  Vol  6  p'72S 
n    S5. 

Police  power  and  public  regulations  for 
public  protection.  Vol  3  p  967  n  28,  32. 
Vol  4  p   738  n  48. 

Police  power  and  public  regulations;  health 
and   sanitation.     Vol   3    p    968   n    37,    38.    40. 

Police  power  and  public  regulations;  regu- 
lation and  inspection  of  business.  Vol  3 
p  968  n  49,  51;  p  969  n  54,  55,  56.  64.  Vol 
4  p   739   n    61,    70.     Vol   6  p   728   n    25. 

Police  pov/er  and  public  regulations;  con- 
trol of  streets  and  public  places.  Vol  3 
p  969  n  66;  p  970  n  70.  Vol  6  p  729  n 
28,     29. 

Police  power  and  public  regulations;  def- 
inition and  offenses  and  regulation  of 
crim.inal    procedure.     Vol    4    p    740    n    84. 

Property   and   public   places.     Vol   8   p    971   n 
.  83,   91,   92,  93;  p  972  n  3,   5,  11,      Vol  4  p  742 
n   5.  8,   15:  p  743  n  16,  17,  18,  19  21,      Vol  6 
p    730    n    50.    5  2. 

Contracts.  Vol  3  p  972  n  13;  p  974  n  30, 
32,  33,  34.  36;  p  975  n  43,  53;  p  977  n  82. 
Vol  4  p  744  n  36,  39;  p  745  n  43,  44.  47, 
51,    52,     Vol   e  p    731    n    60;   p    732   n   67,    68. 

Fiscal  affairs  and  management.  Vol  3  p 
979  n  99,  2.  Vol  i  p  746  n  66;  p  747  n  75. 
Vol   G  p   732  n    73;   p   733   n   82,    86. 

Torts  and  crimes.  Vol  3  p  982  n  50,  54;  p 
983  n  35,  58,  60;  p  9S4  n  72,  Vol  l  p  74.S 
n  90;  p  749  n  93.  96,  99;  p  750  n  5,  6,  9, 
10,  13,  14.  Vol  6  p  730  n  26,  27,  31;  p 
737  n  38.  39,  43. 

Claims  and  demands.  Vol  3  p  984  n  78,  79. 
81;  p  985  n  86.  92.  93,  95,  96,  97,  98,  Vol 
4  p  751  n  20,  21,  22,  23,  24,  25,  28;  p  752 
n  40,  42;  p  753  n  48.  Vol  S  p  737  n  47- 
p   738   n   47,   48,   49,   50,    51,   52,    53, 

.Actions  by  and  against,  A''ol  3  p  986  n  11 
13,   16,  21;   p   987  n    27.      Vol  4  p  753  n  56. 
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N 

NAMES,    SIGSTATURES    AND    SEALS. 

Names.     Vol  3  p  988  n  7,  8,  12.     Vol  4  p  75B 

n    19. 
Signatures.     Vol  3   p   989   n   15,  16.     Vol  6  p 
741   n    98,    99,    1,    2,    3,    4,    5,    6. 
'■  Seals.     Vol    8    p    989    n    19,    22. 

'  NAVIGABIiE   WATERS. 

',  What    are    navigable.    Vol    4    p    757    n    48, 

49,  51. 

Relative,  public  and  private  rights.  Vol  S 
p  990  n  35.  Vol  4  p  758  n  54,  55;  p  759 
n   73,   74;   p  760  n  84.     Vol  6  p  744  n  44. 

Regulation  and  control.  Vol  2  p  992  n  57, 
64;  p  994  n  75,  82,  83.  Vol  4  p  760  n- 88,  90; 
p  761  n  94,  95;  p  762  «  15,  16,  17,  18;  p  763 
n    19,    20,    21. 

Remedies  for  injuries  relating  to.  Vol  a 
p    995   n    92.    95. 

NEGLIGENCE. 

Definitions.  Vol  4  p  765  n  93.  Vol  6  p 
748  n  87;  p  749  n   87. 

Acts  or  omissions  constituting  negligence. 
Personal  conduct  in  general.  Vol  3  p  997 
n  10,  11;  p  998  n  19.  Vol  4  p  767  n  16,  17. 
Vol  6  p  750  n  5;  p  751  n  5,  6,  7. 

Acts  or  omissions  constituting  negligence. 
Use  of  property  in  general.  Vol  3  p  998 
n  21,  23,  26.  Vol  4  p  768  n  23,  25,  27,  28. 
Vol  6  p   752  n   13. 

Acts  or  omissions  constituting  negligence. 
Use  of  lands,  buildings,  and  other  struc- 
tures. Vol  3  p  999  n  27,  28,  29,  30;  p  1000 
n  30,  36,  38,  40,  41;  p  1001  n  43,  45,  46,  49, 
54.  Vol  4  p  768  n  30;  p  769  n  30,  31,  34;  p 
770  n  35,  37,  38,  39,  40.  Vol  6  p  753  n 
22;  p  754  n  24,  25;  p  755  n  30,  31;  p  757 
n     39. 

Proximate  cause.  Vol  3  p  1001  n  55,  56;  p 
1002  n  56,  57.  Vol  4  p  771  n  43,  47;  p 
772  n  52.  Vol  6  p  758  n  49;  p  75J  n  53, 
55;  p   760  n  58. 

Contributory  negligence.  Vol  3  p  1003  n 
68,  69;  p  1004  n  72,  73,  75,  78,  79,  80;  p 
1005  n  81,  84,  85;  p  1006  n  86.  87,  90. 
Vol  4  p  773  n  56,  58;  p  775  n  67,  68,  69, 
70,  71,  72;  p  775  n  75;  p  776  n  81;  p  777 
n  85,  86,  p  778  n  92;  p  779  n  94.  Vol  6  p 
762  n  70,  72;  p  763  n  72,  73,  77;  p  764  n 
78;   p  765  n  88;   p   766  n   93. 

Pleading  and  issues.  Vol  3  p  1006  n  98. 
Vol  4  p  780  n  10;  p  782  n  33.  Vol  6  p  769 
n    23,    24. 

Evidence.     Vol  3   p   1009   n   44;   p   1010   n   45, 

50,  54,   55,   56,    60,    61;    p   1011   n   61.     Vol  4 
p    783   n    41.     Vol   6    p   770   n    37. 

Presumptions  and  burden  of  proof.  Vol  3 
p  lOOS  n  32;  p  1009  n  32,  33,  38.  Vol  4  p 
783  n  47;  p  784  n  55,  57,  62.  Vol  6  p  771 
n  41,  44,  45;  p  772  n  45,  46,  48,  49;  p  773 
n   52,    56. 

Questions  of  law  and  fact.  Vol  a  p  1011  n 
62;  p  1012  n  65.  Vol  4  p  785  n  68,  69;  p 
786   n    69.     Vol   6   p    775   n    64;   p    776   n    66. 

Instructions.  Vol  3  p  1012  n  67;  p  1013 
n   79.     Vol  4  p  786   n  74,    77;  p  787  n  82. 

Verdicts  and  findings.     Vol  3  p  1013  n  84. 

NEGOTIABLE    INSTRUMENTS. 

Elements   and    indicia.     Vol   3    p   1014    n   85; 


P  1015  n  1,  2,   3.     Vol  4  p   788  n  90,  91,   92. 
Vol    6    p    777    n    77. 

Form  and  interpretation  and  effect.  Vol  3  p 
1016  n  11,  17,  18,  20,  22;  p  1017  n  24.  Vol 
4  p  790  n  27,  29,  31;  p  791  n  35.  Vol  6 
P  778  n  8;  p  779  n  15,  21,  22;  p  780  n 
30,     40. 

Liabilities  and  discharge  of  primary  parties. 
Vol  a  p  1018  n  45,  50;  p  1019  n  53,  54,  62. 
Vol  4  p  793  n  83,  87;  p  794  n  96,  98,  1;  p 
795    n    6.     Vol   6  p    782    n    74,    75. 

Liabilities  and  discharge  of  sureties,  guar- 
antors, and  other  anomalous  parties.  Vol 
3  p  1020  n  84;  p  1021  n  95.  Vol  4  p  795 
n  20. 

Negotiation  and  transfer  generally.  Vol  3 
P  1022  n  15,  17.     Vol  4  p  796  n  29. 

Acceptance.  Vol  3  p  1023  n  28,  31.  Vol  4 
P    797   n    46,    47,   56. 

Indorsement.  Vol  3  p  1023  n  34,  39;  p  1024 
n  44,  45,  51;  p  1025  n  57,  61,  64,  66.  Vol  4 
p  798  n  67,  70,  72;  p  799  n  91,  92.  Vol  6 
p  785  n  21,  22,  31,  32;  p  786  n  36,  38. 

Presentment  and  demand.  Vol  3  p  1026  n 
72.  Vol  4  p  800  n  99,  4,  5,  6.  10,  11.  Vol  6 
p  786  n  49,   50,  51;  p  787  n  53,   54. 

Protest  and  notice  thereof.  Vol  3  p  1026  n^ 
80,  81;  p  1027  n  86,  87.  Vol  4  p  801  n  14, 
22,  23,  28,  32,  33;  p  802  n  34.  Vol  6  p  787 
n  62,  64,  65,  66,  68,  69;  p  788  n  70,  71,  78,  79j 

New  promise  after  discharge  and  waiver  of 
pretjcntment  or  the  like.  Vol  a  p  1027  n 
88.     Vol    6    p    788    n    81. 

Accommodation  paper.  Vol  3  p  1027  n  91 
92;  p  1028  n  95,  98,  99,  1,  2.  Vol  4  p  802 
n  39  43,  47;  p  803  n  48,  50,  51,  52.  Vol  « 
p  788  n  85,  86;  p  789  n  92,  93. 

The  doctrine  of  bona  fides.  Vol  3  p  1028  n 
5r  P  1029  n  8;  p  1030  n  22.  23,  27,  28,  31, 
32,  35,  36;  p  1031  n  41,  42,  54;  p  1032  n  55, 
56,  57,  58,  64,  68.  Vol  4  p  803  n  64;  p  804 
n  69,  80,  87,  88;  p  805  n  95,  6;  p  806  n  13, 
14  15,  18.  Vol  6  p  790  n  7,  17;  p  791  n  34, 
36;  p  792  n  38. 

Remedies,  and  procedure  peculiar  to  nego- 
tiable paper.  Vol  3  p  1033  n  74,  84;  p  1034 
n  97,  99,  1;  p  1035  n  16,  26;  p  1036  n  33, 
42,  43,  46,  51.  Vol  4  p  807  n  26,  42;  p 
808  n  49,  61;  p  809  n  71,  75,  81;  p  810  n 
87,  91.     Vol  6  p  793  n  61;  p  794  n  73,  81,  88. 

NEWSPAPERS. 

Vol  3  p  1037  n  6.  Vol  4  p  810  n  94,  95,  96. 
Vol  6  p  796  n  10,  11,   12. 

NEW^     TRIAL     AND     ARREST     OP     JUDG- 
MENT. 

Nature  of  the  remedy  by  new  trial  and  right 
to  it  in  general.  Vol  4  p  811  n  9,  11,  12, 
15,    37.     Vol  6   p   797   n    25,    29. 

Misconduct  of  parties,  counsel  or  witnesses. 
Vol    3    p    1039    n    32. 

Rulings  and  instructions  at  trial.  Vol  8  p 
1039  n  36,  40;  p  1040  n  42.  Vol  4  p  813 
n    58. 

Misconduct  of  or  affecting  ,1ury.  Vol  3  p 
1041  n  63.  Vol  4  p  814  n  73.  Vol  6  p  799 
n    64. 

Verdict  or  findings  contrary  to  law  or  evi- 
dence. Vol  a  p  1041  n  72;  p  1042  n  73,  74. 
75,  78;  p  1043  n  80,  82,  84,  90.  Vol  4  p  81b 
n  96,  98,  1,  4;  p  816  n  4,  9;  p  817  n  25;  p 
818  n  41.  Vol  6  p  800  n  79;  p  801  n  83, 
85,   87,   88;  p   802  n   92. 
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Surprise,  accident  or  mistake.  Vol  3  p  1044 
n  1;  p  1045  n  7.  Vol  4  p  818  n  43,  44,  45; 
p  819  n  56.     Vol  6  p  '803  n  8. 

Newly  discovered  evidence.  Vol  3  P  1045  n 
20;  p  1046  n  25;  p  1047  n  27,  28,  29,  30;  p 
1048  n  34.  Vol  4  p  819  n  63,  64;  p  820  n 
66,  68,  69,  70;  p  821  n  73,  75,  76,  77,  79,  86, 
87.     Vol  6  p  803  n  14;  p  805  n  26. 

New  trial  as  matter  of  right  in  ejectment. 
Vol  a  p  1048  n  37. 

Proceedings  to  procure  new  trial.  Vol  3  p 
1048  n  40;  p  1050  n  72;  p  1051  n  73,  75,  76. 
Vol  4  p  822  n  96;  p  825  n  48,  56,  59.  Vol 
G  p  807  n  56,  62;  p  809  n  81;  p  811  n  9, 
10,    11. 

Arrest    of   judgment.     Vol    4    p    827   n    87. 

NOIV-NEGOTIABLE   PAPER. 

Vol  4  p  827  n  93;  p  828  n  5.  Vol  6  p  812 
n    36. 

NOTARIES        AND        COMMISSIONERS        OF 
DEEDS. 

Vol   8   p  1053   n   1,   2. 

NOTICE    AND    RECORD     OF    TITLE. 

Bona  flde  purchasers  and  the  doctrine  of 
notice.  Vol  3  p  1054  n  13;  p  1055  n  24, 
25;  p  1056  n  30,  31;  p  1057  n  35.  Vol  4  p 
829  n  28;  p  830  n  35,  39,  41,  47,  48;  p  831 
n  52,  54;  p  832  n  56.  Vol  6  p  815  n  82;  p 
817   n   84,   90;   p   819   n   3. 

Statutory  records  or  filings  as  constructive 
notice.     Vol  4  p  833  n  77. 

Deed  and  mortgage  records.  Vol  3  p  1057 
n  43;  p  1058  n  46,  52;  p  1059  n  54,  55,  61. 
Vol  4  p  833  n  80;  p  834  n  90.  93;  p  836 
n  20,  23.  Vol  6  p  819  n  10;  p  820  n  14,  17; 
p  821  n  32;  p  822  n  35;  p  823  n  40. 

Chattel  mortgages,  conditional  sales  and 
other  liens.     Vol  3  p   1060   ,.  70,   74,   76. 

NOVATION. 

Vol  3  p  1061  n  94;  p  1062  n  94,  98,  4.  Vol  4 
p  838  n  54,  55,  59;  p  839  n  61.  Vol  6  p 
826  n  83;  p   827  n  88,  95. 

NUISANCE. 

Distinction  between  private  and  public  nui- 
sance.    Vol   6   p   828   n   98. 

Ti  hat  constitutes  a  nuisance.  Vol  3  p  1063 
n  S.  11,  13,  14;  p  1064  n  16.  Vol  4  p  S39 
n  69;  p  840  n  78;  p  841  n  78,  83;  p  842  n 
S3,  85,  86;  p  843  n  91,  93,  94,  95,  96.  98. 
Vol  6  p  829  n  11;  p  830  n  20,  21;  p  831  n 
24.    25. 

Right  to  maintain;  defenses.  Vol  3  p  1064 
n  25.  26,  27;  p  1065  n  29.  Vol  4  p  844  n 
2.    S,    7. 

Abatement  and  injunction.  Vol  3  p  1066  n 
52;  p  1067  n  58,  61.  Vol  4  p  846  n  33;  p 
847  n  50;  p  848  n  56,  59,  63,  64.  Vol  6  p 
832  n  42,  45,  49;  p  833  n  52,  54,  56;  p  834 
n   69,   71;   p   835  n  77,   84,   87. 

Action  for  damages.  Vol  3  p  1067  n  65,  66; 
p  1068  n  71,  72,  74,  76.  Vol  4  p  850  n  88; 
p  851  n  98;  p  852  n  8,  17;  p  853  n  IS.  Vol 
6  p  836  n  98;  p  837  n  9;  p  838  n  15,  21. 

o 

OFFICERS   AND   PUBLIC  EMPLOYES. 

Definitions  and  classification.  Vol  3  p  1069 
n  3,  5,  16,  19,  20.  Vol  4  p  854  n  42,  43, 
44,   48.     Vol  6  p   842   n   67;  p   843   n   81. 


Creation  and  change  of  offices.  Vol  3  p  1069 
n  23;  p  1070  n  27,  29.  Vol  4  p  855  n  56, 
57,    61,    62. 

Kligibility  and  qualifications  in  general. 
Vol  3  p  1070  n  40,  41,  42,  44.  Vol  4  p  856 
n  68,  69,  73.     Vol  G  p  845  n  4. 

Civil  service.  Vol  3  p  1071  n  46,  47.  Vol  4 
p  856  n  79,  80,  81,  83,  84.  Vol  6  p  846  ii 
17,     18. 

Appointment  or  employment.  Vol  8  p  1072 
n  57,  58,  59,  60,  61,  62.  Vol  4  p  857  n  86, 
94,  97,  98;  p  858  n  2.  Vol  6  p  847  n  30, 
33,  35,  38,  39;  p  848  n  47,  52,  53,  54;  p  849 
n   58. 

Proceedings  to  try  title  to  office.  Vol  3  p 
1077  n  22,  25;  p  1078  n  37;  p  1079  n  43,  44. 
Vol  4  p  861  n  50;  p  862  n  52.  Vol  G  p 
849    n    66,    67,    69. 

Nature  of  tenure  and  duration  of  term. 
Vol  3  p  1074  n  78.  Vol  4  p  858  n  6,  7,  8, 
10;  p  859  n  12,  18,  21,  22,  24;  p  860  n  25, 
26,  28,  32,  33,  34,  35,  36,  37;  p  861  n  38,  45. 
Vol    6    p    852    n    8. 

Resignation,  abandonment,  removal  and  re- 
instatement.    Vol    a    p    1074    n    82,    84;    p 

1075  n    86,    87,    88,    89,    90,'  91,    92,    93,   95;   p 

1076  n  96,  98,  99,  1,  2,  3,  10,  11,  12;  p  1077 
n  14,  19.  Vol  6  p  853  n  27,  30;  p  854  n 
36,  39;  p  855  n  44,  45,  54;  p  856  n  55,  56, 
67;  p  857  n  73,  75,  76,  81;  p  858  n  86,  87, 
88,  89,  90,  92,  93,  98;  p  859  n  5,  6,  7,  10, 
11,    12,   13,   14,    16;   p    860   n   21,   22,    23. 

Powers  and  duties.  Vol  a  p  1079  n  51;  p 
1080  n  55,  56,  57,  58;  p  1081  n  61,  64.  Vol 
4  p  863  n  67,  68,  70;  p  864  n  82,  84,  85,  87, 
88,  89,  90;  p  865  n  94.  Vol  6  p  950  n  29; 
p  861  n  31,  33,  40;  p  863  n  68,  72;  p  864 
n    73. 

Civil  liability  of  public  officers.  Vol  3  p 
1085  n  14,  17,  21,  22.  Vol  4  p  869  n  36,  48. 
Vol  6  p  861  n  76;  p  864  n  78;  p  866  n  93. 

Criminal  liability  of  public  officers.  Vol  3 
p  1085  n  25,  26;  p  1086  n  27,  33.  Vol  6  p 
867   n   7. 

Liabilities  of  the  public  and  of  private  per- 
sons .for  acts  of  public  officers.  Vol  6  p 
867    n    8. 

Official  bonds  and  liabilities  thereon.  Vol  3 
p  1088  n  64.  Vol  4  p  870  n  54,  55;  p  871 
n  69.     Vol  6  p  869  n  27,  29. 

Ccmpensation.  Vol  3  p  1081  n  69,  72;  p  1082 
n  74,  75,  83,  84;  p  1083  n  86,  87,  95,  2;  p 
1084  n  2,  13.  Vol  4  p  865  n  9&;  p  866  n  8; 
p  867  n  18,  21,  23,  24,  25,  26;  p  868  n  33. 
Vol  G  p  870  n  44,  45;  p  871  n  46,  47,  49; 
p  872  n  57,  61,  64;  p  873  n  69,  74,  77;  p 
874  n  78,  82,  85,  87;  p  875  n  91,  92,  93,  96. 
94,    98. 


PARDONS    AND    PAROLES. 

Vol    4    p    872    n    3. 

PARENT  AND    CHILD. 

Custody  and  control  of  child.     Vol  a  p  1089 

n  88.     Vol  G  p  878  n  30,  35,  42,  4^;      p  879 

n  45,  54. 
Support  and  necessaries.     Vol  3  p  1090  n  94, 

95,   96,   97.     Vol  4  p  873   n   24;   p   874    n   32, 

35.     Vol   G   p  880   n  .64,   72. 
Services,    earnings,    and     injuries    to    child. 

Vol  3  p  1090  n  2;  p  1091  n  7. 
Property  rights  and  dealings  between  parent 

and  child.     Vol  4   p   875  n   52. 
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Refers  to  volume  (vol)  page  (p)  and  foot-note  (n)  of  Current  Law 
Liability  for  child's  torts.     Vol  4  p  875  n  54 
PARKS   AND    PUBLIC   GROUNDS. 


Adverse  possession,  abandonment  and  diver- 
sion.    Vol  6  p  886  n  28. 

Governmental  control  and  oflicers  of  parks. 
Vol    6   p   887    n    38. 

Injuries  in  public  parks.  Vol  6  p  887  n 
45,    46. 

PARLIAMENTARY    LAW. 

Vol    6    p    888    n    51. 

PARTIES. 

Definition  and  classes.     Vol  4  p  889  n   44. 

Who  may  or  must  sue.  Vol  3  p  1092  n  33, 
40;  p  1093  n  42,  46,  48.  Vol  4  p  889  n  48; 
p  890  n  54,  57;  p  891  n  67.  Vol  6  p  888 
n  56;  p  889  n  61. 

Who  may  or  must  be  sued.  Vol  3  p  1093  n 
49;  p  1094  n  50.  Vol  4  p  892  n  72;  p  893 
n  74,  76.     Vol  6  p  890  n  75;  p  891  n  80,   83. 

Designating:  and  describing  parties.  Vol  6 
p    893    n    99. 

Additional  and  substituted  parties.  Vol  8 
p  1094  n  57,  58,  69;  p  1095  n  63,  66,  67, 
70,  71,  73;  p  1096  n  80,  81.  Vol  4  p  894  n 
88,  90,  96,  97,  98,  99;  p  895  n  4.  Vol  6  p 
893   n   4,    7;   p   894   n   8,   13;   p  895  n   30. 

Objections  to  capacity  and  defects  of  par- 
ties. Vol  a  p  1096  n  82,  88,  89;  p  1097  n  91, 
92,  97,  3,  6,  7.  Vol  4  p  896  n  26;  p  897  n 
32,  33.     Vol  6  p  896  n  36,  37,  40;  p  897  n  49. 

PARTITION. 

Nature,  right,  and  propriety.  Vol  8  p  1098 
n  14,  17,  21,  25.  Vol  4  p  898  n  47.  Vol  6 
p   897   n   53;   p   899  n   77,   78,   84. 

Jurisdiction  and  venue.     Vol  4  p  901  n  84. 

Procedure  to  obtain  partition.  Vol  2  p  1099 
n  34,  39.  Vol  6  p  900  n  2,  4;  p  902  n  24, 
25,  26,   27. 

Scope  of  relief  in  partition.  Vol  a  p  1100 
n  49;  p  1101  n  57,  58.  Vol  4  p  902  n  12, 
14,  21;  p  903  n  25;  p  905  n  44,  49.  Vol  6 
p   904   n    54. 

Commissioners  or  referees  and  their  pro- 
ceedings.    Vol  4  p   905   n   66. 

Mode  of  partition  and  distribution  of  prop- 
erty or  proceeds.     Vol  8  p  1103  n  85. 

Sale  and  subsequent  proceedings.  Vol  a  p 
1103  n  92;  p  1105  n  10,  12.  Vol  4  p  907 
n  89,  96.     Vol  6  p  907  n  2;  p  909  n  25,  26. 

Vacation  of  sale.  Vol  a  p  1104  n  96,  1,  2, 
3,    4.     Vol    4    p    907    n    95. 

PARTNERSHIP. 

What  constitutes.  Definition  and  kinds. 
Vol  8  p  1107  n  11,  13;  p  1108  n  29;  p  1109 
n  34;  p  1110  n  43,  47.  Vol  4  p  909  n  13, 
16;  p  911  n  44,  46.  Vol  6  p  913  n  75;  p 
915  n  6;  p  916  n  8,  9,  19;  p  917  n  22,  29; 
p  918   n   29,   31,  33. 

Firm  name,  trade  mark,  and  good  will.  Vol 
a  p  1111  n  56,  57,  58,  61,  62,  63,  64.  Vol 
4  p  911  n  48;  p  912  n  53.  Vol  6  p  919 
n    38,    39,    43. 

Firm  capital  and  property.  Vol  a  p  1111  n 
67,  68,  71;  p  1112  n  78.  Vol  4  p  9lS  n  66, 
67.     Vol  6  p   920   n   48,   56;   p  921   n   64,    69. 

Povi'er  of  partner  to  bind  firm.  Vol  3  p  1113 
n  86,  88,  89,  93,  95;  p  1115  n  20,  21,  22,  25; 
p  1116   n  29,   34.     Vol  4  p   914  n  84,   88,   90, 


92,  96.  Vol  6  p  922  n  82;  p  923  "  89;  p  924 
n    11,    12,    14. 

Commencement   and   termination   of  liability 

to   third   persons.     Vol   8  p   1116   n   38,   41; 

P    1117    n    42,    45,    47.     Vol    4    p    916    n    37 

Vol  6  p  926  n  24;   p  928  n  47,   48. 
Application    of   assets    to    liabilities.     Vol    a 

p    1117    n    48;    p    1119    n    62.     Vol    6    p    929 

n    69. 
Rights   of   partners   inter   se.     Vol   a   p   1119 

n    64,   76.     Vol  4  p   919  n  73,  74,   75.     Vol  6 

p   930  n  83;  p  931   n   85. 
Actions    by  firm  or  partner.     Vol  3  p  1120  n 

79,  80.     Vol  4  p  920  n   81. 
Aciion-s     against    firm    or    partner.     Vol    3    p 

1121  n  99.     Vol  4  p  921  n  91,  92,  93,  96    97. 

Vol    6   p    933    n    21,    22. 
Actions    between     partners.     Vol    3    p    1122 

n  8,  15,  18.     Vol  6p  935  n  42,  43,  44. 
Dissolution    by    operation   of    law.     Vol    8   p 

1123  n  21.     Vol  6  p  936  n  53. 
Dissolution    by    act    of    partners.     Vol    8    p 

1123  n  27.     Vol  6  p  936  n  59,  60. 
Dissolution   by  order  of  court.     Vol  6   p   937 

n    71,    72,    73. 
Effect    of    dissolution.     In    general.     Vol    3 

p  1123  n  31,   32,  33,   34.     Vol  4  p   923  n   31; 

p    924    n    49,    50.     Vol   6   p   937   n    76;    p   938 

n    85. 
Effect  of  dissolution  as  to  surviving  partner 

and    estate   of   deceased   partner.     Vol   8   p 

1124  n  41,  44,  45,  50;  p  1125  n  56,  57,  58; 
p  1126  n  78;  p  1127  n  82,  83,  84,  85,  86. 
Vol  4  p  923  n  35,  38;  p  925  n  65,  66.  Vol 
6  p  938  n  86,  88,  89,  90,  91,  93,  94;  p  939 
n    2;    p   940   n    17. 

Effect  of  dissolution  as  to  continuing  or 
liquidating  partner.  Vol  3  p  1125  n  60, 
65;  p  1126  n  74.  Vol  6  p  941  n  25,  26,  27, 
28,     29. 

Accounting.     Vol    3    p    1127    n    88;    p    1128    n 

93,  97,  99,  1,  3;  p  1129  n  9;  p  1131  n  54, 
55,  56,  57;  p  1132  n  60,  64.  Vol  4  p  925 
n  76;  p  926  n  83,  86,  89.  Vol  e  p  942  n 
42,  47;  p  943  n  61.  63,  65,  68;  p. 944  n  72, 
74,  76,  78,  79;  p  945  n  87;  p  946  n  95,  96; 
p  947  n  21;  p  948  n  23,  24,  25. 

Limited  partnerships.  Vol  8  p  1133  n  73,  78. 
Vol  4  p  927  n  7,  8,  9.  Vol  6  p  950  n  55; 
p    949    n    46. 

PARTY     1VALLS.  '    , 

Vol  3  p  1134  n  88,  93,  98.  Vol  4  p  927  n  11; 
p    928    n    14. 

PATENTS. 

Mode  of  obtaining  and  claiming  patents. 
Vol    6    p    966    n    35. 

Titles  in  patent  rights  and  license;  ■  con- 
veyance or  transfer  thereof.  Vol  3  p  1144 
n  21,  23;  p  1145  n  37;  p  1146  n  46,  47;  p 
1147  n  63.  Vol  4  p  945  n  72.  Vol  6  p  972 
n  6;  p  973  n  20,  21,  23,  24,  25;  p  975  n 
50,    52. 

Infringement.     Vol    6    p    983    n    26. 

PAUPERS. 

Settlement   and   removal   of  paupers.     Vol   6 

p   985    n   8,   9,    10,   11. 
Liability  for  support.     Vol  -t  p  954  n  4. 

PAWNBROKERS. 

Vol  a  p  1157   n   13.     Vol  4  p   955   n   26. 
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PAYMENT    AND    TENDER. 

Mode  and  sufficiency  of  payment  or  tender. 
Vol  3  p  1158  n  19,  22;  p  1159  n  41,  44,  4'6. 
Vol   4   p    956   n   46,    50,    51,    53;    p    957   n    56, 

60.  Vol  6   p   987   n   42,    47;   p   988   n   47,   51, 
52,   54,    59;   p   989   n   59,   63;   p  990  n   74. 

Application  of  payments.     Vol  H  p  1168  n  51. 

61.  Vol    4   p    958    n   83. 

Effect  of  payment   or   tender.     Vol  a   p   1161 

n  64.     Vol  4  p  959   n   93. 
Payment    or    tender    as    an    issue.     Vol    H    p 
■    1161    n    68,    70,    73,    74;   p   1162   n   78,    79,    80, 

84,   85,    86,   89,   91;   p   1163    n   98,   99,    4.     Vol 

4  p  959   n  96,   98;   p   960  n  7.     Vol  G  p   992 

n   11;    p   993   n  11,    12,   14. 

PATMENT    INTO    COURT. 

Vol  3  p  1164  n  12,  13,  16;  p  1165  n  23.  Vol 
4  p  961  n  37,  40.     Vol  6  p  995  n  34.  36,  40. 

PENALTIES    AND    FORFEITURES. 

Definitions  and  elements.     Vol  3  p  1166  n  35. 

Rights  and  liabilities  to  penalties  and  for- 
feitures and  the  policy  of  the  law.  Vol  3 
p  1166  n  39;  p  1167  n  41,  42;  p  1168  n  44, 
47.     Vol   4   p    964    n    80;   p   965    n    80,    84;    p 

.    966   n   85.     Vol   S  p  999  n   89,   90. 

Remedies  and  procedure.  Vol  3  p  1169  n  57, 
60,  62,  64,  65;  p  1170  n  66,  67,  70.  Vol  4 
p  967  n  T;  p  969  n  23,   24,  25. 

PENSIONS. 


State  and  municipal. 

Vol    4   p    970    n    41 

n    2,    4. 
Federal.     Vol  4   p   970   n   38 


Vol  3  p  1171  n  76,  77. 
43,    44.     Vol    6    p    1000 


PERJURY. 


79. 


Elements  of  the  offense.     Vol  3  p  1171 
Vol  4  p  971  n  54.     Vol  6  p  1001  n  14,  20. 

Prosecution  and  punishment.  Vol  3  p  1173 
n  5.  Vol  4  p  973  n  70;  p  974  n  95.  Vol  6 
p   1002  n  38;   p  1003   n  38. 

PERPETUITIES    AND    ACCUMUIiATIONS. 

Nature  and  applications  of  rule  against.  Vol 
'  3  p  1173  n  9;  p  1174  n  9,  18;  p  1175  n  21,  26, 
27.  Vol  4  p  976  n  9,  10,  11,  12.  Vol  6  p 
1003  n  48,  49;  p  1004  n  49,  50,  51,  53,  54. 

Computation  of  the  period  .and  remoteness 
of  particuLar  limitations.  Vol  3  p  1175  n 
28;  p  1176  n  32,  33,  35;  p  1177  n  35.  Vol 
4  p  976  n  16,  17,  IS;  p  977  n  21,  23;  p'978 
n  27,  30,  31,  32.  Vol  6  p  1004  n  58;  p  1006 
n  59,   60,  61,   64;  p  1006  n  64,   66,  68,  69. 

Operation  and  effect,  complete  and  partial 
invalidity.  Vol  3  p  1177  n  36,  38,  39,  40; 
p  1178  n  42.  Vol  4  p  978  n  35;  p  979  n  39, 
42,   43,   47,  48,  49.     Vol  6  p  1007  n  72,   73. 


Vol    3    p 
66,    67. 


PIPE    LINES   AND   SUBWAYS. 

980   n    64, 


1178 
Vol 


1    44.     Vol    4    p 
[   p  1008  n   84. 

PLEADING. 


65, 


Principles  common  to  all  pleadings.  Vol  3 
D  1179  n  52,  54,  69;  p  1180  n  61,  63;  p  1181 
n  72,  73;  p  1182  n  94;  p  1183  n  96,  5;  p 
•1100  n  76,  78;  p  1191  n  78,  79,  81,  82,  83; 
p  1192  n  90,  92;  p  1198  n  55,  56.  Vol  4  p 
981  n  80,  82;  p  982  n  83,  86,  87,  88,  89,  90.; 
p  983  n  93,  96;  p  984  n  98,  1,  2.  3,  4;  p  985 
n   7,   8,   10,   17;   p   986  n   17;   p  987   n  IS,   20, 


21;  p  988  n  21,  23,  25;  p  989  n  32,  34;  p  990 
n  39;  p  991  n  49;  p  992  n  60,  61,  62,  63,  64; 
p  993  n  64,  65,  67,  68,  69;  p  994  n  70,  71, 
72,    73,    74,    75,    76,    77,    78,    79,    80;    p    995    n 

81,  82,    S3,    84,    85,    86,    87,    88,    89,    90,    91, 

92,  94,  95.     Vol  6  p  1009  n  2;  p  1010  n  2;  p 

1011  n  2,  5;  p  1012  n  S,  9,  10,  11;  p  1013  n 
12,  13,  15,  16;  p  1014  n  17,  18;  p  1016  n  37; 
p  1017  n  43,  44;  p  1018  n  55;  p  1019  n  68, 

69,  70,  73,  74,  75;  p  1020  n  76,  77;  p  1021  n 
77,  78,  79,  80,  82,  83,  84;  p  1022  n  86,  88,  89. 

The  declaration,  count,  complaint  or  petition. 
Vol  3  p  1184  n  22,  26;  p  1185  n  38,  46;  p 
1186  n  56;  p  1187  n  71;  p  1188  n  71,  72;  p 
1189  n  72;  p  1190  n  72;  p  1193  n  4,  10,  11; 
p  1194  n  13,  14,  15,  18;  p  1195  n  21,  22,  25,  27; 
p  1195  n  28.  Vol  4  p  996  n  99;  p  997  n  4. 
6,  7;  p  998  n  8,  10,  18;  p  999  n  18,  22;  p 
1000  n  23,  25;  p  1001  n  30,  33,  34,  35;  p  1002 
n  35,  37,  42;  p  1003  n  46,  52,  53,  57;  p  1004 
n  65,  66,  68.  Vol  6  p  1024  n  2,  4;  p  1025 
n  11,  12,  13;  p  1026  n  15;  p  1027  n  20,  21,  26, 
27;  p  1028  n  29,  30,  34,  37;  p  1029  n  50. 

The  plea  or  answer.  Vol  3  p  1196  n  39;  p 
1197  n  42,  43,  44,  46,  47,  51;  p  1198  n  60,  63; 
p  1199  n  63,  64,  66;  p  1200  n  66,  69;  p  1201 
n  73,  76,  79;  p  1202  n  3;  p  1203  n  4  15,  19; 
p  1204  n  31.  Vol  4  p  1005  n  75,  78,  81,  82; 
p  1006  n  84.  85,  87,  88,  90;  p  1008  n  11,  14. 
15,  16,  20.  Vol  6  p  1030  n  58;  p  1031  n  66, 
70,,  71,  72,  82;  p  1032  n  83,  85  88,  89,  90,  91. 

Replication  or  reply  and  subsequent  plead- 
ings. Vol  3  p  1204  n  37,  42;  p  1205  n  54. 
Vol  4  p  1009  n  28,  29,  30.  Vol  6  p  1032  n 
97;  p  1033  n  98,  99,  2,  3,  4,  6,  12. 

Demurrers,  general  rules.  Vol  3  p  1206  n 
62;  p  1207  n  76,  79;  p  1208  n  81,  85,  96,  97, 
99;  p  1209  n  2,  8,  10;  p  1210  n  19,  20,  23,  26; 
p  1211  n,  42,  43  Vol  4  p  1011  n  48,  49;  p 

1012  n  55,  63;  p  1013  n  78;  p  1014  n  82,  83, 
84;  p  1015  n  87,  88.  91,  92  Vol  6  p  1034  n 
22;  p  1035  n  24,  26,  27;  p  1036  n  34,  39; 
p  1037  n  52;  p  1038  n  56 

Cross  complaints  and  answers. 

n  51.  60,  61,  62;  p  1213  n  65. 

n    73. 
Amendments.     Vol   3   p   1213    n 

70,  77,   80,  83;  p  1215  n  83,  88, 

93,  94;  p  1217  n  5,  7,  10,  12; 
16;  p  1219  n  16;  p  1220  n  23,  28;  p  1221 
36;  p  1222  n  44,  45,  46,  49.  Vol  4  p  1017 
n  21,  26,  27;  p  1018  n  36,  38,  39;  p  1019  n 
43,  47;  p  1020  n- 49,  52,  56,  57,  58;  p  1021  n 
61;   p  1022   n  67;  p  1023  n   69;   p  1025   n  79, 

82,  84,  85;  p  1026  n  87,  89;  p  1027  n  92;  p 
1028  n  99.  1,  3;  p  1029  n  5,  11.  Vol  6  p  1039 
n  79;  p  1040  n  79,  80,  81.  82;  p  1041  n  85;  p 
1042  n  85,  86;  p  1043  n  91;  p  1044  n  92. 

Supplemental  pleadings.  Vol  3  p  1223  n  63, 
66,  67,  68,  69.  Vol  4  p  1030  n  15,  19,  20, 
22,  23.  Vol  e  p  1046  n  9;  p  1047  n  9,  10, 
11,    13. 

Motions  upon  the  pleadings.  Vol  3  p  1224 
n  76,  80,  83;  p  1225  n  84,  87.  Vol  4  p  1031 
n  28,  35.     Vol  6  p  1047  n  16,  21,  23. 

Right  to  object,  and  mode  of  asserting  de- 
fenses and  objections;  whether  by  de- 
murrer, motion,  etc.  Vol  3  p  1226  n  3, 
5,  7,  8;  p  1227  n  16,  19,  20,  27;  p  1228  n  31, 
35,  40,  44,  46;  p  1229  n  50.  Vol  4  p  1032 
n  44.  45,  47,  48;  p  1033  n  48;  p  1034  n  63 
66,  67;  p  1035  n  81;  p  1036  n  91,  92,  93;  p 
1037  n  99,  4,  5,  12;  p  1038  n  13,  16,  17.  Vol 
6  p  1048  n  31,  32;  p  1049  n  37,  38,  40;  p  1050 
n  50;  p  1051  n  54. 


Vol  3  p  1212 
Vol  6  p  1039 

69;   p   1214   n 

,   92;  p  1216  n 

p  1218   n  15, 
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Ilefers  to  volume  (vol)   page  (p)  and  togt-note  (n)   of  Current  Law. 


Waiver  of  objections  and  cure  of  defects. 
Vol'  8  p  1229  n  51;  p  1230  n  51;  p  1231  n 
51;  p  1232  n  54.  Vol  4  p  1038  n  30;  p  1039 
n  30.  31;  p  1040  n  47,  50,  55;  p  1041  n  60;  p 
1042  n  68,  69;  p  1043  n  71,  73,  74.  75,  79; 
p  1044  n  86,  90;  p  1046  n  1.  Vol  6  p  1052 
n  58,   60;  p  1053  n  62;  p  1057  n  74. 

Time  and  order  of  pleadings.  Vol  8  p  1236  n 
8;  p  1237  n  20.  Vol  4  p  1046  n  4,  5.  Vol 
6    p   1057    n    80. 

Filing,  service,  and  withdrawal.  Vol  8  p 
123S  n  31,  32,  33,  34,  35,  36,  37,  40.  Vol 
4  p  1048  n  29,  30,  31,  32,  33,  34.  Vol  6  p 
1058    n    93. 

IssupB  made,  proof  and  variance.  Vol  8  p 
1239  n  51;  p  1240  n  52;  p  1241  n  66;  p  1242 
n  69,  71,  72,  78;  p  1243,  n  78.  Vol  4  p  1049 
n  45,  48,  49,  52;  p  1050  n  59,  60;  p  1051  n  60, 
65.  66;  p  1052  n  67,  69,  70;  p  1053  n  73;  p 
1054  n  81,  82,  84.  Vol  6  p  1060  n  4;  p 
1061  n  13;  p  1062  n  18;  p  1063  n  24;  p  1064 
n   28,    29,    31,    32. 

PLEDGES. 

neflnition  and  nature.     Vol  4  p   1055  n  92. 

Right   to  make.     Vol  a   p  1244  n   85,   86. 

Property  subject  to  be  pledged.  Vol  8  p 
1245  n  92. 

The  contract  and  its  requisites.  Vol  8  p  1245 
n   96,    97;    p   1246    n    6;    p   1247   n    12. 

Rights,  duties  and  liabilities  under  the 
pledge.  Vol  3  p  1247  n  18;  p  1248  n  21, 
27:  p  1249  n  28;  p  1251  n  41,  43,  44,  45;  p 
1252  n  40,  48.  Vol  4  p  1056  n  19;  p  1057  n 
31;  p  1058  n  42,  44,  52.  Vol  6  p  1067  n  87; 
p  1068   n  1,    3,   5;  p  1070  n  28. 

POSTAL  LAW. 

Postal  crimes  and  offenses.  Vol  8  p  1256 
n    11. 

POWERS. 

Nature  and    kinds.     Vol   6  p   1075   n   6. 
Creation,    construction,    validity,    and    effect. 

Vol  8  p  1257  n  24,  25,  28;  p  1258  n  30.     Vol 

4  p  1066  n  7G. 
Execution  of  powers.     Vol  8  p  1258  n  33,  43, 

44,  45.     Vol  6  p  1075  n  24,  25. 

I'UISOIVS,    JAILS,    AND     REFORMATORIES. 

Custody,  discipline,  government,  and  em- 
rloyment  of  inmates.     Vol  4  p  1067  n  6;  p 

1068  n  24;  p  1069  n  27.     Vol  6  p  1076  n  36. 
Administration    and    fiscal    affairs.     Vol    4    p 

1069  n    41;    p    1070   n   42. 

PRIZE    FIGHTING. 

Vol  8   p  1259   n   48,  49. 

PROCESS. 

Nature  and  kinds,  form  and  requisites.  Defi- 
nition. Vol  8  p  1261  n  78.  Vol  4  p  1071 
n  60;  p  1072  n  83,  84.  Vol  6  p  1080  n  86, 
87;  p  1081    n  6. 

Actual  service.  Personal.  Vol  8  p  1262  n 
94;  p  1263  n  11;  p  1264  n  12,  14,  18;  p 
1265  n  26,  27;  p  1266  n  36;  p  1267  n  51.  Vol 
4  p  1073  n  98,  2,  3,  4;  p  1075  n  28,  31;  p  1076 
n  3S,  41.  Vol  6  p  1083  n  27,  28;  p  1085  n 
55;  p   1086  n  69,  70,  73;  p  1088  n  78. 

Substituted  service.  Vol  S  p  1267  n  60,  62. 
Vol  4  p  1076  n  50,  51,  52,  53.  Vol  6  p  1088 
n   84,   87. 


The  server,  his  qualifications  and  protection; 
Vol  4  p   1077   n   55. 

Constructive  service.  Service  by  publication. 
Vol  8  p  1268  n  76,  77;  p  1269  n  87,  88,  91, 
92,  95;  p  1270  n  98;  p  1271  n  10.  Vol  4  p 
1077  n  69,  71;  p  1078  n  86,  87,  88,  89;  p 
1079  n  96.  Vol  6  p'  1090  n  14,  18,  21,  23;  p 
1091  n  24,  30,  32;  p  1092  n  44,  45,  47;  p  1093 
n    47,    48,    49. 

Return  and  proof  of  service.  Vol  8  p  1273  n 
45.  Vol  4  p  1079  n  9;  p  1081  n  34.  Vol  6  p 
1093   n   61. 

Defects,  objections,  and  amendments.  Vol 
8  p  1275  n  63,  71,  75,  76;  p  1276  n  79.     Vol 

4  p  1082  n  64,  65;  p  1083  n  82,  83,  87.  Vol 
6  p  1098  n  23,  24,  25,  27,  32,  33;  p  1099  n  45, 
46;   p   1100  n  60;   p  1101  n   75. 

Abuse  of  process.  Vol  8  p  1277  n  93,  94. 
Vol  4  p  1084    n   92. 

PROHIBITION,  WRIT  OF. 

Nature,    function,    and    occasion    of    remedy. 

Vol  8  p  1278  n  1,  8,  11.     Vol  6  p  1103  n  90, 

91,  93;  p  1104  n  95.  96,  97. 
Practice  and  procedure.     Vol  3  p  1279  n  19. 

PROPERTY. 

Definition  and  nature.  Vol  8  p  1279  n  21,  22. 
Vol   6    p    1044    n   29. 

Realty  or  personalty.     Vol  3  p  1279  n  26,  27. 

Formulae,  processes,  literary  and  like  men- 
tal productions.     Vol  3  p  1280  n  30,  33,  34. 

Loss  and  abandonment.  Vol  4  p  1088  n  64; 
p    1089   n  69,    70,   71,   72,   73. 

PUBLIC    CONTRACTS. 

Power  of  government  and  authority  of  its 
officers  to  contract.  Vol  3  p  1281  n  49,  50, 
54,  55,  56;  p  1282  n  58;  p  1283  n  74,  75. 
Vol  4  p  1090  n  80,  84;  p  1091  n  89;  p  1092 
n  93,  94.  Vol  6  p  1109  n  78;  p  1110  n  80, 
89,    90. 

How  initiated.  Vol  3  p  1284  n  78,  81;  p 
1285  n  81,  87;  p  1286  n  87,  89,  90,  91,  92,  94; 
p    1287    n    99.     Vol    6   p    1112    n    12,    15. 

How  closed.  Vol  3  p  1287  n  1,  4;  p  1288  n  7, 
9,    12,   15,    16,    17.      Vol   4   p   1095   n  13.     Vol 

5  p    1114    n    36;    p    1115    n    46. 
Essential   provisions    in    and   conditions    per- 
taining to.     Vol  8  p  1289  n  28,  29,  31,  32,  33; 
p   1290  n  33.     Vol  4  p  1095   n  20.     Vol  6  p 
1117  n  65,   68. 

Construction  and  interpretation.  Vol  8  p 
1290  n  38,  40,  41.     Vol   4  p   1096  n  29.     Vol 

6  p  1118  n  79,  80,  82;  p  1119  n  85;  p  1120  n 
4,    6. 

Performance   and    discharge.     Vol   8    p    1290 

n    44;    p    1291    n    46,    47,    49,    51,   53;    p    1292 

n    53,    54,    55,    58;    p    1293    n    58,    59.     Vol    4 

p    1100   n    57,    58;    p    1101. n    59,    64;    p    1102 

n  69.     Vol  6  p  1120  n  9;  p  1121  n  18;  p  1122 

n    37. 
Remedies  and  procedure  by  taxpayer.     Vol  4 

p  1102  n  71.     Vol  6  p  1123  n  46,  48,  50. 
Remedies    and    procedure    by    bidder.     Vol    8 

p   1293    n    60. 
Remedies    and    procedure     on     the     contract 

proper.     Vol    8    p    1293   n    71;    p    1294    n    81. 

Vol   4  p   1103   n   84.     Vol   6   p   1123  n   56;   p 

1124  n  57,   61,   64. 
Rem.edies  and  procedure  on  the  contractor's 

bond.     Vol   G   p   1125   n   69. 
Remedies    and    .procedure    under    lien     laws. 

Vol   3   p    1295   n  89,    92.     Vol  4   p   1106   n   5, 

7,   9. 


38 


NEW  YOFtK  IISTDEX  DIGEST. 


6  Cur.  La^r. 
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PUBLIC  LANDS. 

The  public  domain  and  property  therein.     Vol 

•    S  p  1296  n  95. 

Mode  of  locating-  and  acquiring  title.  State 
lands.     Vol   4   p   1116   n   53. 

Interest  and  title  of  occupants,  claimants, 
and  patentees.  State  lands.  Vol  8  p  1321 
n  45. 

Spanish  and  other  grantc  antedating  Fed- 
eral authority.     Vol  a  p  1325  n  5. 

PUBLIC  ■WORKS  AND  IMPROVEMENTS. 

Power,  duty,  and  occasion  to  order  or  make 
improvements.  Vol  S  p  1329  n  11,  13;  p 
1330  n  17.  Vol  4  p  1126  n  10,  12.  Vol  6 
p  1145   n   41. 

Funds  for  improvement  and  provision  for 
cost.  Vol  3  p  1331  n  28,  36,  37;  p  1332  n 
40.  Vol  4  p  1127  n  24,  29;  p  1128  n  32;  p 
1129  n  47.     Vol  6  p  1146  n  50. 

Proceedings  to  authorize  making  in  general 
Vol   6  p   1148  n  73. 

By  whom  and  ho^w  proceedings  to  authorize 
are  initiated.  Vol  S  p  1332  n  46;  p  1333 
n    47.     Vol   6    p    1149    n    80. 

Notice  and  hearing.     Vol  3  p  1334  n  56. 

Proposals,  contracts,  and  bonds.  Vol  3  p 
1337  n  79,  84,  85.  86,  87;  p  1338  n  91,  98;  p 
1339  n  5,  10;  p  1340  n  11.  Vol  4  p  1136  n 
50;  p  1138  n  78;  p  1139  n  81,  82,  83,  84,  85. 
Vol  6  p  1153  n   26;  p  1154   n  27,  28,    30,   32, 

.    34;   p  1155  n  38;  p  1156  n   53. 

Injury  to  property  and  compensation  to  own- 
ers in  general.  Vol  3  p  1341  n  17;  p  1342 
n  24. 

Injury  to  property  on  establishment  or 
change  of  grade  of  street.  Vol  3  p  1342 
n  26.  27,  29;  p  1343  n  31,  32,  35,  47;  p  1344 
n  47,  48.  Vol  4  p  1140  ii  5;  p  1141  n  8. 
Vol  6  p  1157  n  72,  78. 

Local  assessments.     Power  and  duty  to  make. 

'    Vol  6   p   1159   n   86. 

Local  assessments.  Constitutional  and  statu- 
tory limitations.  Vol  3  p  1344  n  49,  54;  p 
.  1345  n  58.  Vol  4  p  1144  n  35;  p  1145  n  40. 
Vol  e  p  1161  n  4,  9;  p  1162  ,i  10,  12. 

Local    assessments.     Persons,    property,    and 

■   districts  liable,  and  extent  of  liability.     Vol 

[  3  p  1347  n  81,  84,  89;  p  1348  n  5;  p  1349  n 
6,  9.  Vol  4  p  1147  n  61,  63;  p  1148  n  67, 
70;  p  1148  n  75,  76;  p  1149  n  77.  Vol  6  p 
1163  n  21,  2'2;  p  1164  n  25,  31;  p  1165  n  33, 
34,   35,  36,  37. 

Procedure    for   authorization,   levy,   and   con- 

.  firmation  of  local  assessments.  Vol  3  p 
1350  n  IS,  21;  p  1351  n  35;  p  1352  n  38. 
Vol  4   p   1149    n   86,    89,   91,    92. 

Reassessments  and  additional  assessments. 
-  Vol  4  p  1152  n  29. 

Payment  and  discharge  of  assessments.     Vol 

:  3  p  1354  n  70.  Vol  4  p  1155  n  80;  p  1156  n  90, 
91.  92.  93,  94,  97.     Vol  6  p  1170  n  97. 

Enforcement  and  collection  of  assessments. 
Vol  3  p  1354  n  72;  p  1356  n  89.  Vol  4  p 
1159  n  45;  p  1161  n  68;  p  1162  n  93.  Vol  6 
p  1170  n  99;  p  1174  n  34;  p  1175  n  42. 

Rem.cdies  by  Injunction  or  other  collateral 
attack  on  assessment,  and  grounds  there- 
for. Vol  3  p  1358  n  25,  26,  27;  p  1359  n  32, 
33.     Vol  4  p  1163   n  5;  p  1164  n  12. 

Arpei.l  and  otlier  direct  review  of  assess- 
ment. Vol  3  p  1360  n  51,  53.  Vol  4  p  1165 
n  19.     Vol  e  p  1177  n  68,   69,  71. 


Q 

ftUESTIONS  OF  LAW  AND  FACT. 

Province  of  court   and  jury  in  general.     Vol 

3  p  1362  n  71,  78,  79;  p  1363  n  82,  83,  84,  86. 
Vol  4  p  1166  n  34,  37.  41.  Vol  6  p  1178 
n    77,   79;   p   1180   n   95,    1,  4. 

Particular  facts  or  issues.  Vol  3  p  1363  n 
91,  93,  95.  99;  p  1364  n  2,  9,  11,  14,  20;  p  1366 
n  24,  25.  Vol,4  p  1167  n  48.  Vol  6  p  1181 
n  22;  p  1182  n  23,  24,  32;  p  1183  n  34,  37. 

dUIBTING  TITLE. 

Chancery  and  statutory  remedies  and  rights. 
Vol  3  p  1367  n  43,  49,  51;  p  1368  n  53.     Vol 

4  p   1169   n  78,   82. 

What  is  a  cloud  or  conflicting  claims.  Vol  8 
p  1369  n  65.  Vol  4  p  1171  n  IS.  Vol  6  p 
11S6  n  79. 

Procedure.  Vol  3  p  1375  n  30;  p  1376  n  45, 
46.     Vol  e  p  1188  n  20. 

aUO    WARRANTO. 

Nature,  function,  and  occasion  of  the  rem- 
edy. Vol  3  p  1377  n  5,  9,  11;  p  1378  n  12. 
Vol  4  p  1177  n   37.     Vol  6  p  1190  n  48. 

Parties  and  right  to  prosecute.  Vol  4  p  1179 
n    54. 

The  information  or  complaint.  Vol  3  p  1380 
n  33. 

Trial  and  judgment.     Vol  3  p  1381  n  47. 


R 


RAILROADS. 

Route,  location,  termini  and  stations.  Vol 
3   p  138S  n   33,   36.  ' 

Rights  of  way  and  other  lands  and  acquire- 
ment thereof.  Vol  3  p  1390  n  57;  p  1391  n 
62,  63,  64;  p  1393  n  2.  Vol  4  p  1184  n  42, 
43,  -14,  45.  46,  53;  p  1186  n  85;  p  1187  n  94. 
Vol  6  p  1197  n  37,  38;  p  1200  n  95. 

Public  control  and  regulation.  Vol  3  flp 
1387  n  25. 

Construction  and  maintenance.  Vol  3  p  1397 
n  59;  p  1398  n  71,  76.  77;  p  1399  n  S8;  p  1400 
n  89,  90,  93,  94;  p  1401  n  94;  p  1403  n  28, 
30;  p  1404  n  31,  33.  Vol  4  p  1191  n  69,  70; 
p  1192  n  85,  86,  87,  88,  91.  Vol  6  p  1202 
n    35;    p    1203    n    54. 

Sales,  leases,  contracts  and  consolidation. 
Vol  3   p   1406  ^n  64,   6S. 

Indebtedness,  insolvency,  liens  and  securities. 
Vol  8  p  1407  n  78;  p  1409  n'  10.  Vol  4  p 
1196  n  69.  Vol  6  p  1207  n  21;  p  1208  n 
26,  27. 

Obligation  to  operate,  and  statutory  regu- 
lations.    Vol  3  p  1412  n  44. 

General  rules  of  negligence*  and  contribu- 
tory negligence.  Vol  6  p  1209  n  59;  p  1210 
n  62. 

Injuries  to  licensees  and  trespassers.  Vol  8 
p  1413  n  54;  p  1414  n  69;  p  1416  n  87;  p 
1417  n  99;  p  1418  n  7;  p  1421  n  27;  p  1422  n 
49;  p  1424  n  64,  65,  69;  p  1425  n  74.  Vol  4 
p  1200  n  42;  p  1201  n  43;  p  1202  n  53,  66;  p 
1203  n  74;  p  1206  n  24.  Vol  6  p  1210  n  68; 
p  1212  n  87,  90,  92;  p  1214  n  18,  22,  23;  p 
1215    n    45. 

Accidents  to  trains.     Vol  3  p  1426  n  86,  87. 

Accident  at  crossings.  Care  required  on 
part  of  company.  Vol  8  p  1427  n  5;  p  1428 
n  15;  p  1429  n  IS,  19,  26,  29.  Vol  4  p  1210 
n  S.     Vol  e  p  121S  n  94. 
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Accidents  at  crossings.  Contributory  negli- 
gence. Vol  8  p  1430  n  38;  p  1431  n  53;  p 
1432  n  56,  58,- 61,  62,  63;  p  1433  n  63,  65, 
72,  74;  p  1434  n  75,  78;  p  1435  n  89.  Vol 
4  p  1211  n  22,  25;  p  1212  n  32,  33,  35,  36; 
p  1213  n  39,  43.  Vol  S  p  1220  n  30,  33,  35;  p 
1221  n  37,  40,  49;  p  1222  n  55,  64;  p  1223 
n   65, 

Injuries  to  persons  on  highway  or  private 
premises  near  tracks.  Vol  S  p  1439  n  27. 
Vol   4   p   1219    n   25.     Vol    6   p    1223    n   76. 

Injuries  to  animals  on  or  near  tracks.  Vol 
4  p  1221  n  56,  64;  p  1224  n  7.  Vol  6  p 
1226    n    23;    p    1227    n    37. 

Fires.  Vol  2  p  1447  n  26,  27;  p  1449.  n  52;  p 
1451  n  73,  77.  Vol  6  p  1228  n  55,  72;  p 
1229  n   73,  75,  79,  81,  85;  p  1230  n  92. 

Actions  for  damages.  Vol  2  p  1436  n  98,  2; 
p  1437  n  11.  Vol  4  p  1214  n  63,  64;  p  1215 
n  SO,  81;  p  1216  n  83;  p  1217  n  95,  99.  Vol 
G  p  1231  n  13.  19;  p  1234  n  58,  59;  p  1235 
n    61. 

Eailroad  corporations.  Vol  2  p  1383  n  66,  67, 
68.    69.    70,    71;    p    1385    n    97. 

Actions  by  and  against  railroad  companies. 
Vol  2  p  1387  n  20.      . 

Oftenses  relating  to  railroads.  Vol  6  p  1237 
n    100. 

RAPE. 

Nature    and    elements    in   ijeneral.     Vol    6   p 

123S  n  5,  15. 
Female  under  age  of  consent.     Vol  2  p  1454 

n    10. 
Indictment    or    information.     Vol    2    p    1456 

n  34. 
Evidence.     Admissibility.     Vol  2  p  1459  n  93. 

Vol    6    p   1243    n    51. 
Evidence;   weight   and    sufficiency.     Vol   2    p 

1460  n   3.  9.     Vol  4  p  1233  n  56,  58.     Vol  6 

p    1245    n    68. 

REAL,  PROPERTY. 

Definitions  and  nature  of  real  property.     Vol 

4'p  1235   n   82;  p   1236  n  92.     Vol' 6  p  1248 

n    5. 
Estates  and  interests.     Vol  S  p  1464  n  37,  38. 

Vol  4  p  1237   n   9;   p   1238   n   17,   18.     Vol  6 

p  1249  n  38,  39. 

RECEIVERS. 

Nature,  grounds,  and  subjects  of  receiver- 
ship. Vol  a  p  1465  n  45;  p  1467  n  64,  69, 
81;  p  1468  n  83,  84,  86.  .Vol  4  p  1240  n  33; 
p  1241  n  37,   42.     Vol  6  p  1252  n  75,  76,  77. 

Proceedings  for  appointment  and  qualifica- 
tions. Vol  2  p  1468  n  92,  95;  p  1469  n  99, 
14.  Vol  4  p  1242  n  60,  61;  p  1243  n  71. 
Vol  6  p  1255  n  21,  22. 

■Who  may  be  appointed.     Vol  2  p  1470  n   24. 

Tenure  of  receiver.  Vol  2  p  1470  n  26,  27. 
Vol  e  p  1255  n   28;  p  1256  n  29. 

Title  of  the  property  in  general.  Vol  2  p 
1470  n  35;  p  1471  n  38,  44,  45.  Vol  e  p  1256 
n  35,  36,   37,  38,  40. 

Rights  as  between  receivers,  claimants,  or 
lienors.  Vol  2  p  1471  n  50,  51,  52,  53;  p 
1472  n  59.  Vol  6  p  1256  n  43,  48;  p  1257 
n  50.   51 

Possession  and  restitution.  Vol  2  p  1572  n 
64,  65.  Vol  4  p  1245  n  10,  16.  Vol  6  p  1257 
n  57,  58,  59. 

Authority  and  powers  in  general.  Vol  2  p 
1472  n  68;  p  1473  n  85;  p  1474  n  90,  91,  92, 
96,  97,  98.     Vol  4  p  1245  n  20;  p  1246  n  25. 


Vol   S  p   1258  n  66,  72;   p  1259  n  86,    87,  90. 

Payment  of  claims  against  receiver  or  prop- 
erty. Vol  2  p  1475  n  19;  p  1476  n  30,  31, 
33,  34.  Vol  6  p  1260  n  6;  p  1261  n  18,  22, 
32;    p    1262    n    37.     , 

Sales  by  receivers.  Vol  2  p  1476  n  37;  p  1477, 
n  4S,  49.  Vol  4  p  1248  ij  65,  68,  69;  p  1249" 
n  70.     Vol   6  p  1262  n   43,   46;  p   1263   n  52. 

Actions  by  and  against  receivers.  Vol  2 
p  1477  n  54,  55,  57;  p  1478  n  71.  Vol  4  p 
1249  n  82;  p  1250  n  3.  Vol  6  p  1264  n  70, 
71,  72,  73;   p  1265  n  82,  85. 

Accounting  by  receivers.  Vol  2  p  1478  n  76; 
p    1479    n    79,    83. 

Compensation  of  receivers.  Vol  2  p  1479  n 
86.     Vol  6  p  1266  n  97,  1. 

^abilities  and  actions  on  receiversliip  bonds. 
Vol   2    p    1480    n    2.     Vol    4    p    1252    n    37. 

RECEIVING  STOLEN    GOODS. 

Nature    and    elements;    other    crimes    distln-.. 

guished.     Vol   2  p   1480   n    12. 
Indictment    and   prosecution.     Vol   2    p    1481 

n  26. 

RECORDS  AND  FILES. 

What  are   records.     Vol   2   p   1482  n   37.     Vol 

e  p   1270    n    61. 
Keeping  and  custody.     Vol  3  p  1482  n  42,  46. 

Vol  4  p  1255  n  94.     Vol  6  p  1270  n  71. 
Crimes  relating  to  records.     Vol   2   p   1483  n 

59,  60,  61.     Vol  4  p  1257  n  21,  22,  23. 

REFERENCE. 

Occasion  for  reference.  Vol  2  p  1484  n  65, 
67,  68,  69,  70,  71;  p  1485  n  71,  73.  Vol  4 
p  1258  n  35,  39,  40,  41,  42,  43;  p  1259  n  46. 
Vol  6  p  1273  n  9,  10. 

Time  and  stage  of  proceedings.  Vol  2  p  1485 
n   75,    76.  -  Vol   6  p   1273  n   14.  : 

Motion  and  order  for  reference,  and  stipula- 
tions or  consents  on  voluntary  reference. 
Vol  2  p  14S5  n  78,  80.  Vol  4  p  1259  n  49. 
Vol  6  p  1273  n  17;  p  1274  n  23. 

Selection  and  qualifications  of  the  referee; 
liis  oath  and  induction  into  office.  Re- 
movals and  substitutions.  Vol  2  p  1485 
n  81.  Vol  4  p  1259  n  54.  Vol  6  p  1274  n 
25,    26. 

General  scope  of  reference  and  powers  of  ref- 
erees  or  masters.     Vol   2   p    1486  n    83. 

Appearance  befpre  referee,  hearing  and  ad- 
journments,    trial     and     practice     thereon. 

.  Vol  2  p  1486  n  86,  88,  90,  91.  Vol  4  p  1259 
n  59;  p  1260  n  66.  Vol  G  p  1274  n  38;  p 
1275   n   43,    45,   46. 

The  report,  its  form,  requisites  and  contents, 
and  return  and  filing.  Vol  2  p  1486  n  94; 
p  1487  n  94,  95,  96,  97,  98,  99;  p  1488  n  1. 
Vol  4  p  12fi0  n  70,  76,  78;  p  1261  n  83.  Vol 
6   p    1275    n    48,    49. 

Revision  of  report  before  tlie  court.  Vol- 
a    p    1488   n    5,   7.     Vol   4   p   1262   n   98. 

Decree  or  judgment  on  the  report:  confirma- 
tion or  overruling,  recommittal  or  addi- 
tional findings,  modification,  conformity  of 
iudgment  with  report.  Vol  2  p  1489  n  15, 
16;  p  1490  n  21,  22,  26.  27.  Vol  4  p  1262  n 
11.  13;  p  1263  n  19,  20,  22,  23,  27.  Vol  6' 
p  1278  n  76. 

Appellate  review.  Vol  2  p  1490  n  29;  p 
1491  n  32,  33,  35.  Vol  4  p  1263  n  35.  Vol  e> 
p  1278  n  83. 

Compensation,  fees  and  costs.  Vol  2  p  1491 
n  40,  41,  42.  Vol  4  p  1264  n  41,  44,  45, 
46,   47.     Vol  6  p  1279  n  90,   91,   92,   96. 
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REFORMATION    OP    INSTRUMENTS. 

The  remedy.  Nature  and  office.  Vol  3  p 
1492    n    46,    47,    50. 

Right  to  remedy.  Vol  3  p  1493  n  54,  67. 
Vol  4  p  1265  n  56,  57.  Vol  6  p  1280  n  5, 
8,    12;    p  1282   n   24. 

Instruments  reformable.  Vol  Z  p  1494  n  78, 
83;    p   1495    n    93. 

Procedure.  Jurisdiction  and  form  of  pro- 
ceeding. Vol  S  p  1495  n  96.  Vol  6  p  1283 
n  32. 

Parties.  Vol  3  p  1495  n  5;  p  1496  n  6,  12. 
Vol  4  p  1268  n  97.     Vol  6  p  1283  n  39. 

Pleading  and  evidence.  Vol  3  p  1497  n  24, 
27,  29,  35;  p  1498  n  38.  Vol  4  p  1269  n  7, 
8,  10.     Vol  6  p  1283  n  42;  p  1284  n  51. 

Trial    and   judgment.     Vol    6    p    1286    n    61. 

RELEASES. 

Nature,  form,  and  requisites.  Vol  3  p  1498 
n   46,   47.     Vol  4  p  1270  n  23,   26. 

Parties  to  release.  Vol  3  p  1499  n  51.  Vol  6 
p   1286   n    71. 

Interpretation,  construction,  and  eftect.  Vol 
3  p  1499  n  54;  p  1500  n  65,  67,  68,  69,  70, 
71.  Vol  4  p  1271  n  45;  p  1272  n  46,  47,  51, 
56,  57.     Vol  6  p  1286  n  75;  p  1287  n  78,  80. 

Defenses   to,    or   avoidance  of,    releases.     Vol 

3  p  1501   n   78,   79,   81.     Vol  4  p  1273  n   66; 
p  1274  n  76,  81. 

Pleading,  proof,  and  practice.  Vol  3  p  1501 
n  82;  p  1502  n  91.     Vol  4  p  1274  n   85. 

RELIGIOUS    SOCIETIES. 

Organization  as  a  corporation,  and  status  of 

society.     Vol  6  p  1289  n  10. 
Powers  and  liabilities  of  society  in  general. 

Vol    S    p    1290    n    30. 
Property  and  funds.     Vol  3  p  1504  n  19.     Vol 

6   p    1291   n  36. 
Jurisdiction  of  courts.     Vol  4  p  1276  n   26. 
Actions    by    or    against   society    or   members. 

Vol  4  p  1277  n  28. 

REMOVAL     OF     CAUSES. 

Right  to  remove  from  state  to  Federal  court. 
Vol   4  p   1278   n   33. 

Transfers  between  courts  of  the  same  juris- 
diction. Vol  3  p  1510  n  91,  92,  94;  p  1511 
n  96.  Vol  4  p  1284  n  40,  41,  42,  43,  44,  45, 
46.     Vol  6  p  1301  n  55;  p  1302  n  56. 

REPLEVIN. 

Nature     and     form     of    action.     Distinctions. 

Vol  S  p  1514  n   44. 
Right  of  action  and  defenses.     Vol  2   p  1514 

n  50,   51;  p  1515  n  60,   61,   62.     Vol  4  p  1285 

n  60;  p  1286  n  71,  73,  74,  78.     Vol  6  p  1302 

n   67,    70. 
Plaintiff's  bond.     Vol  4  p  1288   n  99. 
The   writ   and   its   execution.     Vol   2   p   1516 

n    72. 
The  pleadings  and  parties  to  the  action.     Vol 

4  p   1289   n  13,   13.     Vol  6  p   1306  n   23,   24, 
27,  31. 

1'rial.  Vol  3  p  1517  n  82,  88.  Vol  4  p  1290 
n  31,  36;  p  1291  n  47.  Vol  6  p  1307  n  39;  p 
1308    n    52,    54,    55. 

Judgment  and  award  of  damages.  Vol  3  p 
1518  n  97,  8.  Vol  4  p  1291  n  52,  56;  p  1292 
n  57:  p  1293  n  72,  77.     Vol  6  p  1308  n  67. 

Liability  of  plaintiff  or  his  bond,  and  of  re- 
ceiptors, etc.  Vol  3  p  1519  n  23,  27.  Vol  4 
p  1294  n  56,  97,     Vol  6  p  1310  n  84. 


REWARDS. 

The  ofTer.     Vol  4  p  1309  n.  23.     Vol  6  p  1312 

n    6. 
Earning  reward.     Vol  4  p  1310  n  26,  27,  30. 

RIOT. 

Vol  6  p  1312  n  15;   p  1313  n  16. 

RIPARIAN    OWNERS. 

Persons  who  are  riparian  owners,  and  title 
to  lands  under  water.  Vol  3  p  1523  n  72. 
Vol  4  p  1311  n  40,  41;  p  1312  n  55.  Vol  6 
p   1313   n   31;  p   1314  n  34,   35,   40. 

Rights  attendant  on  change  in  bed  of  stream 
or  in  shore  line.     Vol  6  p  1315  n  51. 

Rights  incidental  to  riparian  ownership.  Vol 
4  p  1314  n  85,  86,  87,  88,  89;  p  1315  n  90,  91, 
92,  93,   99.     Vol  6  p  1316  n  83,  84. 

Subjection  to  public  easements.  Vol  3  p  1524 
n    82. 

Action  for  protection  of  riparian  rights.  Vol 
4  p  1316  n  14.     Vol  6  p  1317  n  92,  93.  " 

ROBBERY. 

Nature  and  elements.     Vol  6  p  1318  n  5,  7. 

S 

SALES. 

Definition;  distinction  from  other  transac- 
tions. Vol  3  p  1528  n  29.  Vol  4  p  1319  n 
60,  51;  p  1320  n  62.  Vol  6  p  1321  n  44,  45; 
p  1322   n  54,    58. 

Contract  requisites  of  a  sale.  Vol  3  p 
1529    n    39,   40,    41,    42,    43;    p    1530   n   43,    46, 

47,  48,  50;  p  1531  n  58,  69;  p  1532  n  69,  71. 
74,  80;  p  1533  n  80,  84,  85.  Vol  4  p  1320  n 
59;  p  1321  n  62,  63,  65,  66;  p  1322  n  68,  80;  p 
1323  n  82.  Vol  6  p  1323  n  63,  66;  p  1324 
n   72;  p  1325  n   81;   p  1326  n  87. 

Modification,  rescission  and  revival.,  Vol  2 
p  1534  n  92.  Vol  4  p  1323  n  90,  92,  95,  96; 
p  1324  n   1.     Vol  6  p  1327  n  5,  6,   9. 

General  rulss  of  interpretation  and  construc- 
tion. Vol  4  p  1325  n  13,  16;  p  1326  n  22. 
Vol  e  p  1329  n  30,  31,  32,  37;  p  1330  n  37,  38, 
46;   p  1331   n  47,   48. 

Property  sold.  Vol  3  p  1536  n  18,  21.  Vol  4 
p  1326  n  31.     Vol  6  p  1332  n  54,  56. 

Transition  of  title.  Vol  3  p  1537  n  26,  37; 
p  1538  n  40,  41.  Vol  4  p  1327  n  36.  Vol  6 
p  1332  n  65;  p  1333  n  65. 

Delivery  and  acceptance  under  the  terms  of 
the  contract.  Construction  and  operation 
of  contract.  Vol  3  p  1640  n  66,  68.  Vol  4 
p  1330  n  77,  78,  80,  82,  83;  p  1331  n  88,  89, 
96.  Vol  e  p  1336  n  13,  16,  19;  p  1337  n  28; 
p   1338   n   34,    35. 

Sufficiency  of  delivery;  actual,  symbolical. 
Vol  3   p  1540  n  77.     Vol   4  p  1332  n  8. 

Acceptance;  necessity;  time;  what  is.  Vol  2 
p  1541  n  82,  87,  91,  92,  93;  p  1542  n  4,  7, 
8.  Vol  4  p  1332  n  12,  13,  15,  16,  17;  p  1333 
n  19,  26.     Vol  6  p  1338  n  39,  45. 

Excuses  for  and  waiver  of  breach.  Vol  3  p 
1542  n  9;  p  1643  n  10,  14,  17,  19.  Vol  4  p 
1333  n  30;  p  1334  n  40.  Vol  6  p  1339  n  60;  p 
1340  n  61.  67.  74;  p  1341  n  76. 

Warranties  and  conditions  In  general.  Vol  2 
p  1644  n  20,  24,  25,  26.     Vol  4  p  1334  n  47 

48.  Vol  e  p  1342  n  1. 

Express  and  implied  warranties  and  fulfill- 
ment or  breach  thereof.     Vol  2  p  1545  n  46 
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65,    66,    67.      Vol    4    p    1335    n    62;    p    1336    n 

71.   77;  p  1337  n  SO,  84,  85,  86,  87,  92;  p  1338 

n   96.     Vol  6  p   1344  n   23,   24;   p   1345   n    32, 

39,   40;   p   1346  n   53. 
Conditions  and  fulIiUment  or  breach.     Vol  S 

p   1B4S    n   78,    84;   p   1549   n   85,    87.     Vol  4  p 

1338    n    3,    4.'     Vol   G    p    1347    n    59,    60,    61. 
conditions  on  a  warranty.     Vol  3  p  1549  n  89; 

p  1550  n  93.     Vol  6  p  1348  n  76. 
Vi'aivLr  of  warranties  and  conditions;  excuse 

for  breach.     Vol  a  p  1551  n  5,  8,   10,  13,  14, 

16,  18,   19;   p  1552  n  28.     Vol  4  p  1338  n  14; 

p  1339  n  14,   15,  16,  17:   IS,  19,  20,  24,  25,  26. 

29;  p   l;;40  n   33,  34,   35,   43,  46;  p  1341  n   49, 

51,    56,    57,    60,    63.     Vol   6    p    1348    n    80,    83; 

p  1349   n   S3,    85,   87;   p   1350  n  97,   7,    8,    9;   p 

1351   n  10. 
Payment,   tender  and   price  as  terms   of   the 

contract.     Vol    3    p    1553    n    44,    46,    48,    49; 

p   1554  n  60.     Vol    I  p   1342  n  71,   72,    75;    p 

1343  n  84,   85.     Vol   6  p  1352   n  26,   36. 
Itescission    by   seller   and    retaking   of    goods 

as  action   for  conversion.     Vol   3   p   1554   n 
63;  p   1555   n   67,   74;    p  1556   ri   79.     Vol  4  p 

1344  u  1.     ^"ol  S  p  1353  n  38;  p  1354  n  61,  62. 
Stll-.r's  lien.     Vol   4  p   1345    n   15. 

Rtsale.     Vol   S  p  1356  n  91,  92,   93. 
Action  for  tlie   price  or  on  quantum  valebat. 
\'ol   3   p   1553  n  19,   21,   25;  p   1559  n  29,   35; 
p  1560  n  53,  58;  p   1561  n  64,  83,   84;   p  1562 
n  89,  92,  04,  55,  1;  p  1503  n  7;  p  1564  n  8,  10, 
11,  1-;;  p  1565  n  IS,  27,  30;  p  1566  n  39.     Vol 
-i   p    1345    n    35.   44;   p    1347   n   57;    p   1348   n 
65.   67,  68.  74,   79;-p  1349  n   SO,   81,   88,  98;  p 
1350   n   9S,   99,    2.   3,   5;    p   1351  n   5,    15.     Vol 
6  p  1357  n  3,  4;  p  1358  n  26;  p  1359  n  35,  38, 
45.  46;  p  1360  n  49,  61;  p  1361  n  66. 
AcUon  liv  seller  for  breach.     Vol  3  p  1566  n 
56;  p  1567  n  61.      Vol  4  p  1352  n  2S.     Vol  6 
p  1362  n  SI,  S2,  83. 
Choice    and    election    of    remedies    by    seller. 
Vol  3   p  15C7   n   69,   70.     Vol  4  p  1352  n   34, 
;:5;  p  l.:53  n  36.     Vol  6  p   1363  n  94. 
Iasc'^:!i■)n  by  purchaser.     Vol  3  p  1569  n  89. 
Vol  -1  p  1353  n  52;  p  1354  n  57,  61,   64.     Vol 
e  p   1363  n  96,  9;  p  1364  n  17,  21,  24;  p  1365 
n   3;<;   p  1366   n   44,   46. 
Action  to  recover  purchase  money  paid,  or  to 
reduce  price.     Vol  3   p   1570  n  10.   11.     Vol 
G  p   1366   n   i;i,    51,   52;   p   1367   n    55,   56,   57. 
Action   by  purchaser  for  breach   of   contract. 
Vol   3   p   1571  n   38;   p   1572   n    40,   43,    47;   p 
".573   n    49.      Vol   -1    P    1356    n   97,    99. 
Action  for  breach  of  warranty.     Vol  3  p  1574 
n    77:    p    1575   n    79,   S2.     Vol   4   p    1356   n   3. 
Vol  6  p  1369  n  96,  97,  98. 
Kccoupmenl  and  counterclaim.     Vol  3  p  1576 

n    2. 
Choice  and  election  of  remedies  by  purchas- 
er.     Vol    4    p    1357    n    2:s;    p    1358    n    29,    33, 
34.      Vol  6  p   1371  n  4?,  44,  46,  47,  48. 
Damages   for    breach    of    sale    and    warranty. 
General  rules.     Vol  3  p  1578  n  29,  30.     Vol 
G    p    1372    n    55,    56. 
Er-esch  of  sale  by  seller.     Vol  8  p  1580  n  50, 
58;  p  15^2  n   71,  76,   77.     Vol  4  p  1358  n  40; 
p    1359    n    49;    p    1360   n    53.     Vol    6    p    1372 
n    CO;    p    1374    n    76. 
rrcTCh    of  sple    by  purchaser.     Vol   8   p    1578 
n    34;    D    1579    n    37,  '45,    46.     Vol    4    p    1360 
n    69,    61,    64,   65;   p   1361    n   67,    84.     Vol   6  p 
1375  n    94;  p   1376   n  6. 
llrcach  of  warr.mty.      Vol  4  p  1362  n  89,  93;  p 
13G3    n    95.      Vol    6    p    1376    n    10;    p    1377    n 
.    15,   10. 


Vol  3  p  1582  n  S2.  Vol  4  p  1363  n  7.  Vol 
6  p   137S  n  37. 

Rights  of  bona  fide  purchasers  and  other 
third  persons.  Vol  8  p  1583  n  92;  p  1584  n 
5,   6.      Vol  e  p  1379  n  57;  p  1380  r>  58. 

Conditional  sales.  Vol  8  p  1584  n  10;  p  1585 
r  IB.  17,  24;  p  3586  n  30,  31,  37;  p  1587  n 
'62;  r  1588  n  62,  63,  65,  6S.  Vol  4  p  1366  n 
50.  Vol  6  p  13S0  n  60;  p  1382  n  77,  80;  p 
13Sa  n    89,   90,   91,   92,   93. 

SAVING    aUESTIONS    FOR    REVIEW. 

Invllin.g  error.  Vol  3  p  1591  n  7.  Vol  4  p 
1369  n  S4.  Vol  S  p  13S5  n  7,  8;  p  1386  n  IS; 
p  13S7  n  24. 
Acquiescing  in  error.  Vol  3  p  1592  n  17,  19, 
21;  p  1593  n  30,  33;  p  1594  n  35.  Vol  4  p 
1371  n  5.  7;  p  1372  n  9,  12,  15;  p  1373  n  17, 
19,  22.  23;  p  1374  n  29,  30.  Vol  6  p  1387 
n  26,  27,  29;  p  1388  n  38,  39,  40,  52;  p  1389 
n  5!.  5S.  60,  62;  p  1390  n  70,  71;  p  1391  n  71, 
75;  p  1392  n  7S,  84;  p  1393  n  91,  98. 
Mode  of  objection,  whether  by  objection, 
motion  or  request.  Vol  8  p  1594  n 
40,  41.  Vol  4  p  1376  n  49.  Vol  6  p  1394  n 
5.  12,  14. 
Necp?5sity  of  objection.  Vol  8  p  1594  n  47;  i* 
1595  n  47,  52;  p  1596  n  54,  55,  56,  60;  p  1597 
n  67,  71,  72;  p  1598  n  73,  75,  7S;  p  1599 
n  82.  S7,  89.  94;  p  1601  n  10,  17,  19.  Vol 
4  p  1377  n  55,  57;  p  1378  n  59,  60,  65,  66, 
68.  69;  JD  1379  n  77,  80;  p  1380  n  86,  87;  p 
13S1  n  5.  6:  p  1382  n  7.  12.  Vol  6  p  1394 
n  21:  p  1396  n  32,  35;  p  1396  n  41,  46,  62,  56; 
p   1398  n   68,  73,  79. 

Necessity  of  motion  or  request.  Vol  3  p 
1602  n  30,  31,  32;  p  1606  n  63,  69,  72.  74.  Vol 
4  p  1383  n  30,  31.  32,  33,  34,  35,  36,  39,  41, 
42;  p  1385  n  62;  p  1386  n  81;  p  13S7  n  87.  Vol 
6  p  1399  n  94,  97;  p  1400  n  1,  3;  p  1401  n  10; 
p  1402  n  33,  34. 

Necessity  of  rulin.c.  Vol  8  p  1607  n  SO.  Vol 
4  p  13S8  n   2.     Vol  6  p   1404  n  64. 

Xecessity  and  time  of  exception.  Vol  3  p 
1607  n  85;  p  1608  n  S5,  88,  93;  p  1609  n  95, 
96.  99,  2,  5;  p  1610  n  9.  15,  20,  24.  Vol  4  p 
138S  n  8;  p  1389  n  8,  18.  19,  22,  24;  p  1390  n 
24.  29,  31,  33;  p  1391  n  41,  43,  48,  49.  Vol  8 
p  1404  n  66;  p  1405  n  74,  76,  78,  SO,  81,  82, 
S3;  p  1406  n  S9,   90,  91,  99. 

Form  and  sufficiency  of  objection.  Vol  3 
p  1611  n  29,  30;  p  1612  n  34,  36,  37,  44,  45; 
p  1613  n  50.  51.  Vol  4  p  1393  n  68,  70,  71, 
72.  73:  p  ]f94  n  88.  Vol  6  p  1408  n  12,  13. 
14;    p   1409   n   14,    16,    20,    21. 

Sufficiency  of  exception.  Vol  3  p  1613  n  59; 
p  1614  n  60,  61;  p  1615  n  70,  71,  72;  p  161S 
n  76,  Vol  4  p  1396  n  9;  p  1397  n  17,  18. 
Vol  6  p  1411  n  48;  p   1412  n   53,   60,   62. 

Waiver  6f  objections  and  exceptions  taken. 
Vol  3  p  1616  n  82,  83;  p  1617  n  85,  87,  SS,  90, 
91,  92,  93,  95.  Vol  4  p  1398  n  44,  45;  p 
1399  n  50,  60;  p  1400  n  70.  Vol  6  p  1413  n 
72.  73;  p  1414  n  79,  80,  85;  p  1415  n  96,  97,  9S. 
SCHOOI.S  AND  EDUCATION. 

The  school  system  in  general.  Vol.  6  p  1416 
n    3;    p    1417    n    12. 

Right,  privilege  and  duty  of  attendance.  Vol. 
4  p   1402  n  95. 

School  districts,  sites  and  schools.  Vol.  O 
p    1421   n    63. 

Organization,  meetings  and  officers.  Vol.  4 
p    1405    n   46. 

Property  and  contracts.  Vol.  4  p  1407  n 
74,    75,    76,    77. 
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Vol.   a   p   1645   n   88 


Teachers  and  instruction.  Vol.  4  p  1411  li 
52,  53.  Vol.  6  p  1430  n  88;  p  1431  n  91, 
92,   93,    94,   95,    96,   3,   4;   p    1432   n   11,    12. 

Decisions,  rulings  and  orders  of  school  of- 
ficers, and  review  of  the  same.  Vol.  1 
p  1413  n  SO.  Vol.  6  p  1433  n  27;  p  1434  n 
.28. 

Actions  -and  litigation.  Vol.  4  p  1414  n  89, 
96.     Vol.  6  p  14r35  n  37,   38,  40. 

SCIR13    FACIAS. 

Vol.  6  p  1436  n   53. 

SEARCH  AND  SEIZURE. 

What  is  an  unreasonable  search  and  seiz- 
ure. Vol.  4  p  1416  n  23;  p  1417  n  20. 
Vol.    6   p    1437   r    75,    76.    77. 


Vol. 


SEDUCTION. 

Nature    and    elements    of    the    tort. 

p    1619   n    27. 
Civil  remedies  and  procedure.     Vol.  2  p  1620 

n    34.     Vol.   e   p    1439   n    4. 

SET-OFF    AND    COUNTERCLAIM. 

Nature  and  extent  of  right  in  general.     Vol. 

2  p   1624   n   1;   p    1625  n    3,  4,   8,   10;   p   1626 

n   13,   16.     Vol.  4  p  1422  n  3,   7,  9,  14.     Vol. 

6    p    1444    n    74,    76> 
Vested  and  subsisting  cause   of  action.     Vol. 

4   p    1423    n    18,    19,    22,    23.     Vol.    6    p    1445 

n    89;    p    1446    n    91. 
Demands    must    be    mutual.     Vol    6    p    1446 

n    92,    98. 
jMain    action    must    be    similar    in    form    and 

remedy.     Vol.   4  p   1425   n   36,   44;   p   1426   n 

57;    p    1427    n    61. 
Pleading   and  practice.     Vol.    2   p    1627   n   30, 

31.   33,   35.     Vol.   4   p   1427   n   73,   75;   p   1428 

n    76,    77,    79,    80,    81.     Vol.    6    p    1447    n    10, 

11,   15,  16,   17;  p  1448  n  23,  25,  26. 

SEWEHS   AND   DRAINS. 

State  and  municipal  authority  and  control. 
Vol.   4   p    1430    n    9. 

Procedure  in  authorization  and  construction 
of  sewers  and  drains.  Vol  2  p  1636  n  11, 
12. 

Provision  for  cost.     Vol.  6  p  1455  n  28. 

Management  and  operation;  duty  to  properly 
construct,  maintain  and  repair  works  and 
provide  drainage.  Vol.  2  p.  1636  n  15;  p 
163.7  n  16,  IS,  19,  21,  22;  p  1638  n  23.  Vol. 
4  p  1440  n  43,  44,  45,  46,  47,  48,  49.  50;  p 
1441   n   60,   62,    63.     Vol.   6   p   1457   n    51,    52. 

Private  and  combined  drainage.  Vol.  6  p 
1458    n    60. 

SHERIFFS    AND    CONSTABLES. 

The     office;     election     or     appointment.     Vol. 

4   p   1442    n   77. 
Powers,    duties,     and    privileges.     Vol.    4    p 

1443    n    8S;    p    1444    n    94.     Vol.    6    p    1460 

n     87,     88,     89. 
Compensation.     Vol.    2    p    1641    n    55;    p    164  2 

n  55,  56.     Vol.  4  p  1444  n  3,  11;  p  1445  n  12, 

13,    14.     Vol.    6    p    1461    n    99. 
Ijiability  in  general.     Vol.  2  p  1644  n  71. 
Failure  to  execute  process  or  insufficient  ex- 
ecution.    Vol.  2   p   1644   n   79;   p   1645    n   83, 

84.     Vol.   4   p    1446   n    37. 
Liability    for    failure    to    return    process    and 


false    return.     Vol.   2   p   1645   n   88.     Vol.    4 

p    1447    n    53. 
Liability  for   wrongful   levy   or   sale.     Vol.   4 

p    1447    n    59;    p    1448    n    73,    78.     Vol.    6    p 

1462    n    30. 
Misappropriation  of  proceeds.     Vol.  2   p  1646 

n    94. 
Liability  for  rights  of  levying  officers.     Vol. 

6    p    1464    n    48. 
Liability    on    bonds.     Vol.    2    p    1646    n    95,    2; 

p   1647    n   10;   p    1648    n   15. 

SHIPPING    AND    WATER    TRAFFIC. 

Mortgages,     bottomry,     maritime    and    other 

liens    on    the    vessel,    craft    or    cargo.     Vol. 

4    p    1456    n    6,    7. 
Charter  party.     Vol.  2  p  1651  n  51,  54;  p  1652 

n   61.     Vol.  4  p   1456  n  10,   11;   p  1457  n   14; 

p  1458  n  32.     Vol.  6  p  1469  n  11,  14;  p  1471 

n   29,    37;   p   1472    n  45. 
Navigation    and    collision.     Vol.    2    p    1654    n 

81;   p   1655  n   90.      Vol.   6   p    1479    n    15. 
Carriage  of  passengers.     Vol.   3  p   1663   n  59, 

62.      Vol.    4    p    1472    n    23,    24;    p    1474    n    42, 

43.     Vol.  6  p  1483  n  60. 
Carriage  of  goods.     Vol,  4  p  1476  n  72.     Vol. 

6   p    1483   n   68,   69,    70;    p   1484   n   72,    78. 
Freight    and    demurrage.     Vol.    4    p    1480    ji 

22. 
Pilotage,    towage,    wharfage.     Vol.    2    p    1670 

n    36. 
Repairs,    supplies,    and    like    expenses.     Vol. 

6   p   1489   n    32. 
Salvage.     Vol.    2    p    1671    n    52;    p    1673    n    74, 

75,    76.     Vol.    4   p    1486    n   4. 
Marine    insurance.     Vol    2    p    792    n    27,    34: 

p  793  n  39;  p  794  n  48,  49,  58.     Vol  4  p  1489 

n    39,    40,    41. 
Maritime    torts    and    crimes.     Vol.    2    p    1675 

n    88;    p    1676    n    96.     Vol.    4    p    1491    n    74. 

Vol.  6  p  1496  n  88,  89,  95. 

SPECIFIC    PERFORMANCE. 

Nature  and  propriety  of  remedy  in  general. 
Vol.  2  p  1678  n  27;  p  1680  n  37,  41,  43;  p 
1681  n  51,  52.  Vol.  4  p  1495  n  16,  24;  p 
1496  n  29,  31,  32.  Vol.  6  p  1498  n  23,  29; 
p   1499   n   34;    p   1501  n   54,   57,   58,    62. 

Subject-matter  of  enforceable  contract.  Vol. 
2  p  1682  n  61,  62.  Vol.  4  p  1497  n  42;  p 
1498  n  48,  51,  52,  55;  p  1499  n  64,  67,  71, 
74,    75.     Vol.    6    p    1501   n    65. 

Requisites  of  contracts.  Vol.  2  p  1683  n  65, 
67;  p  1684  n  69,  71;  p  1685  n  73,  75;  p 
1686  n  77,  78,  79;  p  1687  n  81;  p  1688  n 
86,  88;  p  1689  n  88.  Vol.  4  p  1500  n  82, 
84;  p  1501  n  85;  p  1502  n  98,  3;  p  1503  n 
7;  p  1504  n  19.  Vol.  6  p  1503  n  83,  85; 
p   1504   n   92,    97,   98;    p   1505   n   10. 

Performance  by  complainant.  Vol.  2  p  1690 
n  97,  98;  p  1691  n  3.  Vol>  4  p  1504  n  27; 
p  1505  n  30,  31,  33;  p  1506  n  34,  35,  37. 
Vol.  6  p   1506   n  17,   20,   21. 

Actions.  Vol.  2  p  1691  n  8,  15;  p  1693  n  31, 
34.  42,  43;  p  1694  n  47;  p  1695  n  53,  54,  57: 
p  1696  n  65,  69;  p  1697  n  72.  76;  p  1698 
n  83,  90,  91.  Vol.  4  p  1507  n  55;  p  1509  n 
73,  84;  p  1510  n  96;  p  1511  n  4,  11,  14. 
Vol.  e  p  1507  n  35,  38,  41;  p  1508  n  55,  57; 
p   1509   n   58,   66;   p  1510  n  74,   80. 

STARE  DECISIS. 

Decisior;s    aiid    obiter    dicta.     Vol    2    p    1699 
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As    between    inferior    and    appellate    courts. 

Vol.  3  p  1700  n  10^  p   1701  n   10. 
As    between   federal    and   state    courts.     Vol. 

3  p    1702    n    27. 

STATES, 

Contracts.     Vol.    a    p    1705    n    62.    61'.     Vol.    6 

p    1516    n    53. 
Officers  and   employes.     Vol.   3   p    1705   n    73, 

76.     Vol.    4   p    1518    n    6;    p    1519    n    8.     Vol. 

e    p    1517    n    74i    p    1518    n    75. 
ClaimB.     Vol.    4    p    1520    n    40;    p    1521    ii    46, 

47,   48,  50. 
ActioTis    by    and    against.     Vol.    3    p    1707    n 

98.     Vol.    4    p    1521   n   54.     Vol.    6    p    1519   n 

■95;    p    1520    n    2. 

STATUTES. 

Enactment.  Vol.  4  p  1521  n  8.  Vol.  6  p 
1521  n   13,   14;  p  1522  n  31;  p. 1523  n  31. 

Special  or  local  laws.  Vol.  3  p  1713  n  6S; 
p  1714  n  77,  79;  v  1716  n  2.  Volj4  p  1526 
n   25.     Vol.  6  p   1525  n  59;  p  1529  n  6. 

Subjects  and  titles.  Vol.  3  p  1717  n  10;  p 
1718   n    18;   p   1719    n   27;  p   1720  n    27.     Vol. 

4  p    1530    n    63;    p    1531    n    64.     Vol.    6    p 
1532   n   27;   p   1536  n  70,  72. 

Amendments  and  revisions.  Vol.  4  p  1532 
n    73,    75. 

Interpretation  in  general.  Vol.  3  p  1722  n 
54;  p  1723  n  67,  70,  76;  p  1726  n  7;  p  1728 
n  31,  42;  p  1729  n  45,  53,  56;  p  1730  n 
66;  p  1731  n  67,  71,  80;  p  1732  n  80.  Vol. 
4  p  1535  n  41,  45;  p  1537  n  81;  p  1538  n  99, 
2.     Vol.   6   p   1537  n   96;    p   1543   n    92. 

Retrospective  effect.  Vol.  3  p  1732  n  86. 
Vol.  4  p  1539  n  19.  Vol.  G  p  1545  n  16; 
p  1546   n  26,  30. 

Repeal.  Vol.  3  p  1733  n  91.  92,  93,  99;  p  1734 
n  8,  9,  11;  p  1735  n  20.  Vol.  4  p  1542  n  52, 
57,  62.  Vol.  6  p  1547  n  43;  p  1549  n  67; 
p  1550   n  69. 

STAY    OF    PROCEEDINGS. 

Vol.  3  p  1736  n  34,  35,  36;  p  1737  n  45,  46; 

p  1738  n  49,  50,  51,  52,  53.  Vol.  4  p  1549 

n  73,  74;  p  1550  a  75;  p  1551  n  93,  94,  97. 

Vol.  6  p  1550  n  83;  p  1551  n  86,  90,  91, 
92,  94,  95;  p  1552  n  2,  3,  6,  7,  8. 

STEAM. 

Vol.  3  p  1738  n  57. 

STENOGRAPHERS. 

Vol.   3   p   1739   n   67.     Vol.  4  p   1552  n   16. 

STIPULATIONS. 

Vol.  3  p  1740  n  82;  p  1741  n  84,  85,  87,  88. 
Vol.  4  p  1553  n  22,  23,  26,  29;  p  1554  n 
34;  p  1555  n  46,  49,  50.  Vol.  6  p  1554  n 
39,  40,  41,  42,  43,  44,  45,  46,  53;  p  l'555  n 
55,  57,  58,  60,  61,  64,  65;  p  1556  n  77. 

STREET     RAILWAYS, 

The  franchise  or  license  to  operate  a  street 
rail"way,  and  regulation  of  its  '  exercise. 
Vol.  3  p  1744  n  5,  6;  p  1746  n' 12,  13,  15; 
p  1747  n  19.  Vol.  4  p  1556  n  56,  57;  p  1558 
n  67,  69;  p  1559  n  78,  82;  p  1560  n  87,  90, 
91;  p  1591  n  92,  94,  96.  Vol.  6  p  1658  n  90, 
91;  p  1559  n  99,  1;  p  1560  n  4. 

Property  and  the  acquirement  thereof;  emi- 
nent domain.     Vol.  4  p   1562   n   7,   8. 


Taxes  and  liccn.se  fees.  Vol.  -1  p  1563  n  11, 
12.     Vol.  «  p  1562  n  23,  21. 

Street  railway  corporations.  Vol  4  p  1563 
n    IS,    19,    20. 

Location,  construction,  equipment,  and  oper- 
ation. Vol.  3  p  1718  n  21,  24,  25,  26;  p 
1749  n  27.  Vol.  4  p  1564  n  29;  p  1565  n  30, 
31,-  37;  p  1566  n  49.  Vol.  6  p  1565  n  44; 
p   1566  n   53,   54,   57,   61. 

Injuries  to  trespassers  and  licensees.  Vol. 
4    p    1567    n    6«. 

Injuries  to  travelers  on  highway,  yol 
3  p  1751  n  35,  36.  38,  39,  40,  '  4'i. 
43,  44;  p  1752  n  45,  46,  47,  48,  49; 
p  1753  n  52,  54,  55,  56,  60,  61;  p  1754  n 
63,  65,  67;  p  1755  n  67,  69,  70,  72,  73,  74. 
75;  p  1756  n  75,  76,  77,  80,  81,  82;  p  1757 
n  86.  Vol.  4  p  1568  n  66,  67,  70,  71;  p  1669 
n  71.  72,  73,  74;  p  1570  n  74,  79, '80.  81;  p  1571 
n  82,  83,  84,  88,  89;  p  1572  n  89,  92.  Vol. 
6  p  1568  n  73;  75,  76,  78;  p  1569  n  78,  81; 
p  1570  n  84,  85,  86;  p  1571  n  9l,  92;  p  1573 
n    98,    99. 

Accidents  to  drivers  or  occupants  of  wagons. 
Vol.  3  p  1757  n  94;  p  1758  n  94,  95,  96,  97, 
9S,  99,  1;  p  1759  n  1,  2,  6;  p  1760  n  11,  16, 
17,  18;  p  1761  n  23,  25,  27,  30,  31,  32;  p 
1762  n  35,  36,  37;  p  1763  n  40,  41,  42;  p 
1764  n  52,  55;  p  1765  n  66,  62.  Vol.  4 
p  1573  n  2,  4;  p  1574  n  5,  6,  7,  10;  p  1675 
n  11,  12,  13,  14;  p  1576  n  17,  21,  22,  23;  p 
1577  n  23;  p  1578  n  28,  30;  p  1579  n  32. 
Vol  6  p  1573  n  4,  5;  p  1574  n  6,  7,  8,  9;  p 
1575  n  13,  18;  p  1676  n  24,  25;  p  1577  n  30; 
p   1578  n   32. 

Injuries  to  bicycle  riders:  automobiles;  ani- 
mals. Vol  2  p  1766  n  66.  Vol  4  p  1579  n 
35,  36;  p  1580  n  41.     Vol  6  p  1579  n  37. 

Damages,  pleading  and  practice  in  injury 
cases.  Vol  4  p  1580  n  46,  47;  p  1581  n  56, 
57,  60.  Vol  6  p  1579  n  45;  p  1580  n  47, 
48,  49. 

SUBMISSION   OP   CONTROVERSY. 


Vol  3  p  1767  n  75,  76,  77. 
08.  69.  70,  71,  72,  73,  74. 
p   1581   n    56. 


Vol  4  p  1582  n  67, 
Vol  6  p  1580  n  55; 


SUBROGATION. 

Definition    and  nature.     Vol   3   p   1768   n    81, 

82,  83,  85. 
Right    to    subrogation.     Vol    3    p    1768    n    87, 

89,   90;  p  1769  n  92,  93.     Vol  4  p  1584  n  87; 

p   1585   n  3,    4;   p   1586  n   10.     Vol   6  p   1581 

n    66. 
Remedies  and  procedure.     Vol   3  p   1770  n   5, 

Vol  4  p  1587  n  19. 

SUBSCRIPTIONS. 

Nature,    requirements,    and    sufficiency    as    a 

contract.     Vol  2   p  1771   n   15. 
Rights  and  liabilities  arising  from.     Vol  4  p 

1588   n   28,   30,    35. 
Enforcement,    remedies,   and    procedure.     Vol 

2  p  1772  n  23.     Vol  4  p  1588  n  37,  38,   39. 

SUNDAY. 

As  dies  non  juridicus.     Vol  4  p  1589  n  48,  50. 

Violations  of  Sunday  laws  as  defense  to  ac- 
tions.     Vol  6  p  1584  n  7. 

Sunday  laws  and  prosecutions  for  their  viola- 
tion. Vol  2  p  1773  n  47.  Vol  4  p  1590  n 
68;  p  1591  n  71,  83.  Vol  6  p  1585  n  16,  18, 
24;  p   1586   n  39. 
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StTPPI^EMENTARY    FROCBEDINGS. 

T7:Unre,    occasion,    and    propriety.     Vol    4    p 

I  "91    n    73.     Vol   G   p   I5S6  n   44,   45;    p   1587 

n    47. 
Proceedingrs     necessary    on     "which     to     base 

remeav.     Vol  S  p   1774  n  56.  57,  58.     Vol  4 

p  1591  n  80.  81.      Vol  6  p  1587  n  49,  50,  51. 
Affldavit    and    opposition    to   same.     Vol    a    p 

1774   n    60.    61,    62.     Vol   4   p   1592   n    86,    88. 

89,    91.     Vol   6   p    15S7    n   58,    54,    55,    56,    57, 

58,   59,   60. 
Order  and  citation,  process  or  vi'arrant.     Vol 

3   p   1774  fi   e".    64.    65.    66.     Vol   4   p   1592   n 

93.      Vol  6  p  1588  n  62,   63. 
Procedure   at   and  after   examination.     Vol  2 

p   1776  n   86.     Vol  4  p  1594  n  25;   p   1595  n 

32.     Vol   S  p  15S8  n  65.   66,  67.   68. 
Order  for  pavment  or  delivery.     Vol  3  p  1775 

n  67,  69.  TO.   71,  72.  75,  76,  77.      Vol  4  p  1592 

n  97.      Vol.6  p  1588  n  71,  72,  73! 
Receivership   or    other   equitable   relief.     Vol 

2  p  1775   n   78,   79,    80:   SI.     Vol  4  p   1593  n 

4.  5.   6;   V   1594  n  9,   10.   11.   12.   13.     Vol  6  p 

158S  n  76,  77,  78;  p  1589  n  79,  81,  82,  85,  87, 

8S.  89.  90,  91.  92,  93,  94,  95,  96. 
Contempt.     Vol  2  p  1775  n  82.  83,   84.     Vol  4 

p  1594  n  16.  17,  18,  19,   20,  21,  22,  23.     Vol  6 

p  1590   n   98. 

SUKETYSHIP. 

The  requisites  of  the  contract.  Vol  4  p  1596 
n  42.  43. 

The  suretv's  liability.  Vol  2  p  1778  n  17,  19, 
24.  2S,  30,  31,  32:  p  1779  n  34,  35.  Vol  4  p 
1597  n  51,  59,  61:  n  1598  n  61,  62,  63;  p  1599 
n   67.      Vol  e  p   16J2   n  34. 

Learal  defenses  to  surety's  liability.  Vol  4  p 
1599  n   69.  70.      Vol  6  p  1594  n  52, 

Defenses  based  on  change  of  contract  or  in- 
cre.i?e  of  the  risk.  Vol  2  p  1780  n  49,  51, 
52;  p  1781  n  53,  Vol  4  p  1600  n  81;  p  1601 
n  82,   S3,   85,     Vol  6  p  1595   n   68,  69, 

Defenses  arising  out  of  forbearance  or  sus- 
pension of  liability  of  principal.  Vol  4  p 
1601   n  88, 

Defenses  based  on  impairment  of  surety's 
secondary  remedies  against  principal  or 
collateral  securities.  Vol  2  p  1782  n  76, 
sn.      Vol  4  p  1602  n  94,      Vol   6  p  1597  n' 86, 

Defen?;es  based  on  fraud  or  concealment  by 
creditor  of  material  facts.  Vol  4  p  1602 
n  99,  4. 

Other  defenses.  Vol  2  n  1783  n  95.  Vol  4  p 
1603  n  10.     Vol  6  p  1597  n  94. 

Rijrhts  of  surety  against  principal  and  co- 
suretv.  Vol  2  p  1783  n  1;  p  1784  n  6,  7, 
S:   p   1785  n   20,     Vol  4  p  1604   n  29, 

Remedies  and  procedure.     Vol  6  p  1600  n  41, 


TAXES. 

Nature  and  kinds,  and  po'wer  to  tax,  ,  Vol  2 
p  1786  n  1,  3,  5;  p  1788  n  14,  Vol  4  p  1605 
n  47;  p  1606  n  54;  p  1607  n  61,  Vol  6  p 
1692  V   58;  p  1603  n  59,  61;  p  1604  n  65, 

Taxable  property  and  its  cla.ssification.  Vol 
6   p    1606   n   84, 

Persons  liable.  Vol  2  p  1791  n  38.  Vol  4  p 
1609  n  76,  79,  83;  p  1610  n  92,  95,  Vol  6  p 
1606   n    89, 

Corporations,  and  corporate  stocks  and  prop- 
ertv.  Vol  3  p  1791  n  40;  p  1792  n  42,  44. 
■15,   10.  47,  48;  p  1793  n  50,  52,  54,  56;  p  1794 


n  57,  58,  60,  61;  p  1795  n  61,  62,  64.  Vol  4 

p  1610  n  99;  p  1611  n  2,  3,  4;  p  1612  n  4,  6. 

11;  p  1613  n  13;  p  1614  n  25,  26,  30.  Vol  S 

p  1609  n  23;  p  1610  n  45;  p  1612  n  61. 
Public   property.     Vol  2   p  1796   n   77.     Vol   4 

p  1615  n  33.     Vol  6  p  1613  n  72. 
Realty.     Vol   4  p  1615   n  47;  p  1616  n   47,   48. 
Personalty.     Vol  4   p   1616   ri   57,   59. 
Exemption  from  taxation.     Vol  3  p  1798  n  91, 

97,  2;  p   1799  n  3,  4;  p  1800  n  8,  15.     Vol  4 

p   1617  n  63,   64,  65.   67,   68;  p  1618   n  75,  76, 

77,  78.     Vol  8  p  1613  n  79;  p  1615  n  88,   89, 

90,   92,   93. 
Place    of    taxatlofl.     Vol    3    p    1801    n    20,    23; 

p  1802  n  26.     Vol  6  p  1615  n  96,  97;  p  161S 

n  98.  99,  4,  6;  p  1618  n  10. 
Assessing   ofBoers.     Vol  3   p    1803   n   32.     Vol 

4   p   1620   n   96,    4,   5. 
Formal  requisites.     Vol  2  p  1804  n  41;  p  1805 

n  54,  56,  60;  p  1806  n  63,   68.     Vol  4  p  1621 

n    9,    13;   p   1622  n   28,    31;   p   1623   n    39,    40- 

Vol  6  p  1S20  n  41;  p  1621  n  43. 
Valuation  of  taxable  property.     Vol  2  p  1807 

n   63,    72.    73,   75;   p   1808  n  75,    76.     Vol  4  p 

1624  n    47.     Vol    6    p    1624   n    83,    84,    87;    p 

1625  n   87. 

Equalization,  correction  and  review.  Vol  2 
p  1810  n  91;  p  1811  n  91,  94,  95;  p  1S12  n 
99,  1.  4,  7;  p  1813  n  15:  p  1814  n  15,  16,  17. 
Vol  4  p  1625  n  61;  p  1628  n  89,  90;  p  1629 
n  90.  Vol  G  p  1628  n  30;  p  1629  n  37,  38. 
42,   45;   p  1630   n   50,   51. 

Le-ies  and  tax  lists.  Vol  2  p  1815  n  23;  p 
1816  n  33.  35,  36.  Vol  4  p  1631  n  17.  Vol 
G   p    1631    n   60. 

Payment  and  commutation.  Vol  2  p  1816 
n  37. 

Lien  and  priority.  Vol  2  p  1817  n  47;  p  1818 
n   56.     Vol  4  p  1632  n   33. 

Rolief  from  illegal  taxes.  VoJ  2  p  1819  n 
64.  67;  p  1820  n  75,  77,  80,  Vol  4  p  1633  n 
50;  p  1635  n  63,  69,  70,  Vol  6  p  1636  n 
35,  36, 

Collectors;  their  authority,  rights  and  liabili- 
ties.    Vol  2  p  1821  n  96,     Vol  4  p  1635  n  75. 

Methods  of  collection  in  general.  Vol  2  p 
1822  n  3:  p  1823  n  15,  19,  20;  p  1824  n  26, 
27,  28,  Vol  4  p  1637  n  86;  p  1638  n  93,  94, 
2;  p  1639  n  4,  Vol  6  p  1638  n  67;  p  1639 
n  68, 

Prerequisites  to  sale.  Vol  3  p  1824  n  31-  p 
1825  n  33,      Vol  4  p  1642  n  30.  32. 

Conduct    of   sale.     Vol    4   p   1643    n    39. 

Return  of  sale  and  confirmation  thereof 
Vol  2  p  1S29  n  82. 

Redemption.  Vol  2  p  1830  n  97;  p  1831  n 
6:  p  1S32  n  16.  Vol  4  p  1648  n  93.  Vol  G 
p    1646    n    71. 

Tax  titles.  Who  may  acquire.  Vol  3  p  1833 
n  24.  26;  p  1834  n  38;  p  1837  n  59. 

Rights  and  estate  acquired  by  purchaser  at 
sale.  Vol  4  p  1649  n  6;  p  1650  n  20  23 
Vol  G  p  1648  n  93. 

Tax  deeds.     Vol  6  p   1650   n  15;   p   1651   n  17. 

Remedies  of  original  owner  after  sale  Vol 
6  p  1652  n  29;  p  1653  n  34. 

Acquisition  of  title  by  state  and  transfer 
thereof.     Vol  6  p  1655  n  60,  61. 

Inheritance  and  transfer  taxes.  Vol  2  p  1838 
n  70,  73;  p  1R39  n  78,  SO,  81,  82,  83,  84  85-  p 
1840  n  85,  86,  87,  88,  89,  91,  92;  p  1841  n 
93,  94,  97,  98,  99,  1,  2,  3,  4.  5;  p  1842  n  6  7 
8,  9.  Vol  4  p  1652  n  42.  51,  52,  53.  54  55- 
P  1653  n  59.  60.  61„  65,  67,  6S;  p  1654  n  7l' 
77,  78,  79,  80,  81.  83,  84;  p  1655  n  85  &e 
Vol   G  p   1656  n   67,  75;  p  1657   n   76    77    78 
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48.     Vol   4  p    1687 


80.  84,  S«;  p  1658  n  87,  88,  93,  D4,  95,  96;  p 
1659  n  97,  4.  5;  p  1660  n  6,  17,  18,  19,  21, 
22,  23;  p  1661  n  24,  25,  26.  31. 
Distribution  and  aisposition  of  taxes  col- 
lectea.  Vol  »  p  1843  n  16,  17.  Vol  4  p 
16B6  n  106,  109,  111.  Vol  G  p  1664  n  65; 
p  1665  n  66,  67,  68. 

TELEGRAPHS  AND  TELEPHONES. 

Franchises  and  licenses,  property  and  con- 
tracts and  corporate  affairs.  Vol  S  p  1844 
n  34;  p  1848  n  85.  Vol  4  p  1658  n  24;  p  1659 
n  38;  p  1661  n  53,  54,  55.  Vol  6  p  1666  n 
17,    18,    19,    20. 

Construction  and  maintenance  of  lines,  and 
injuries  thereby.  Vol  8  p  1848  n  89;  p  1849 
n  93,  94,  96,  98.  Vol  6  p  1667  n  31,  32,  33; 
p    1668    n    40,    41,   42,   43. 

Telegraph  messages,  duty  and  care.  Vol  3 
p  1850  n  15;  p  1S51  n  24. 

Telegraph  messages,  injuries  and  damages. 
Vol  8  p  1855  n  77. 

Telegraph  messages;  penalties.  Vol  S  p  1860 
n   48. 

Telephone    service.     Vol    6    p    1677    n    47,    48. 

Kates,  tariffs  and  rentals.     Vol  6  p  1678  n  53. 

TENANTS    IN    COMMON    AND    JOINT    TEN- 
ANTS. 

Definitions  and  distinctions;  creation  of  re- 
lation. Vol  2  p  1862  n  74,  75,  78.  Vol  4  p 
1674  n  16.     Vol  G  p  1687  n  23,  25. 

Kights  and  liabilities  between  tenants.  Vol 
S  p  1862  n  84;  p  1864  n  96,  6;  p  1865  n  14, 
19;  p  1867  n  46,  56;  p  1868  n  62,  64,  65,  67, 
68.  Vol  4  p  1676  n  61,  66;  p  1677  n  67.  Vol 
G  p  1688  n  42;  p  1689  n  49,  51,  57,  66;  p 
1690  n  69.  71.  76;  p  1691  n  90,  93;  p  1692 
II  94,   96;   p  1695  n  51,   54. 

TIME. 

Vol  4  p  1680  n   29,   34. 

TOLL  ROADS   AND  BRIDGES. 

Public   aid    and    immunities.     Vol    4    p    1681 

n   55. 
Uight   of   travel   and   tolls.     Vol   3    p    1875   n 

71,  73,   74. 

TORTS. 

Elements  of  a  tort.     Vol  2  p  1876  n  85.     Vol 

4  p  1682  n   64;   p   1683  n  72,   76,  77.     Vol  6 

p  1700  n  30. 
Waiver    of   right   of   action    in    tort.     Vol    4 

p  1683  n  82;  p  1684  n  83. 
What  is  an   injury  or  vfrong.     Vol  2  p  1876 

n  92.     Vol  4  p  1684  n  86. 
What  is  damage.     Vol  2  p  1877  n  95. 
Parties   in  torts.     Vol  2   p   1877   n   3,   5.     Vol 

4  p   1684  n  92;   p  1685  n  97.     Vol  6  p  1703 

n    55. 
Pleading  and  procedure.     Vol  6  p  1703  n  67; 

p   1704   n   68. 

TOWNS;    TOWNSHIPS. 

Creation,  organization,  status  and  boundaries. 

Vol  4  p   1686   n   11. 
General    powers    and    exercise    thereof.     Vol 

2  p  1878  n  16.     Vol  4  p  1686  n  17. 
Property.     Vol  S   p   1878   n   21,   23.     Vol   4   p 

1686  n  20. 
Contracts.     Vol  2  p  1879  n  30.     Vol  4  p  1686 

n   25,   26;   p   1687  n  27. 
OlBcers   and    employes.     Vol   2   p   1879   n   34, 


35,    37,    38;   p   1880   n    47, 

n   31,  S8. 
ClnlTis.     Vol  3  p  1880  n   55,   56;   p  1881   n  59. 

Vol    4    p    1688    n    57,    58,    59.     Vol    6   p    1712 

n    47. 
Tort.s.     Vol  4  p  1689  n  62. 
Actions  by  and  against.     Vol  6  p  1712  "  55. 

TRADE  MARKS  AND  TRADE  NAMES. 

Definition  and  words  or  symbols  available. 
Vol  2  p  18S2  n  71,  73. 

Acquisition,  transfer  and  abandonment.  Vol 
4  p  lt)91  n  5. 

Infringement  and  unfair  competition.  Vol  3 
p  1883  n  96;  p  1884  n  97.  99;  p  1885  n  13. 

Remedies  and  procedure.  Vol  2  p  1885  n  20; 
p  1886  n  22,  28.     Vol  4  p  1695  n  54. 

Statutory  registration,  regulation  and  pro- 
tection.' Vol  2  p  1887  n  45.  Vol  4  p  1696 
n   74,   75,    76,   77.     Vol  6  p  1718  n   27. 

TRADE  UNIONS. 

Nature    of    trade    unions.     Vol    2    p    1888    n 

49,  52. 
The   union    and   the  public. 

59.     Vol  4  p  1697   n   83. 
The  union  and  its  members. 

65.    67.     Vol   4   p   1697    n  i 


Vol   2    p    1889    n 

Vol  3  p  1889  n 
Vol   6   p  1719 


n  50,  52;  p  1720  n  54,  55,  56. 
TRESPASS. 

Acts  constituting  trespass  and  right  of  action 
therefor.  Vol  3  p  1891  n  91,  93,  94;  p  1892 
n  12.  13.  Vol  4  p  1699  n  11,  14,  15;  p  1700 
n  30,  39.  43.  Vol  6  p  1721  n  72,  73;  p  1722 
n   79;   p  1723  n  97,  98. 

Actions  at  law.  Vol  3  p  %893  n  21;  p  1894  n 
31;  p  1898  n  94.  Vol  6  p  1725  n  4i,  50,  61; 
p  1726  n  57. 

Suits  in  equity.  Vol  3  p  1899  n  3.  Vol  6 
p  1727  n  80. 

Damages  and  penalties.  Vol  2  p  1900  n  16; 
p  1901  n  31;  p  1902  n  36,  38.  Vol  4  p  1704 
n  99,  1,  3;  p  1705  n  11,  17.  Vol  6  p  1727 
n  85;  p  1728  n  91,  4;  p  1729  n  4. 

TRIAL. 

Joint  and  separate.  Vol  2  p  1908  n  26,  27; 
p  1909  n  34,  36.     Vol  6  p  1732  n  63. 

Course  and  conduct.  Vol  3  p  1911  n  50,  52, 
Vol  4  p  1711  n  31.  Vol  6  p  1732  n  71,  72, 
73;  p  1733  n  82.  83,   85. 

Reception  and  exclusion  of  evidence.  'Vol 
3  p  1912  n  60,  65,  66;  p  1913  n  69,  70;  p 
1914  n  71,  76;  p  1916  n  2;  p  1917  n  12;  p 
1918  n  21,  22;  p  1919  n  24,  25,  27,  33,  34, 
35;  p  1920  n  35,  36,  38,  39,  40.  Vol  4  p 
1711  n  43,  44;  p  1712  n  50,  53;  p  1713  n  63; 
p  1714  n  76,  84,  85;  p  1715  n  99,  1,  2;  p 
1716  n  4,  5.  Vol  6  p  1734  n  97,  98;  p  1735 
n   5. 

Custody  and  conduct  of  the  jury.  Vol  S  p 
1923  n  83;  p  1924  n  84.  Vol  4  p  1717  n 
23    26,  27;  p  1718  n  37.     Vol  6  p  1735  n  15. 


and 


TRUSTS. 

distinctions. 


Vol    6    P    1737 


Definitions 
n  11. 

Express  trusts.  Vol  2  p  1924  n  88;  p  1925 
n  89,  90,  91,  92,  95,  99;  p  1926  n  3,  4,  5;  10, 
17;  p  1927  n  26;  p  1928  n  44,  45;  p  1929  n 
45,  47,  48,  49,  50,  51,  52,  53.  Vol  4  p  172S 
n  52  54;  p  1729  n  54,  55,  58,  59;  p  1730  n 
63,  64,  65,  70;  p  1731  n  83,  84,  90;  p  1732  11 
8.     Vol   G  p   1737   n  13,    14;   p   1738   n    19;    p 


4G 
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Refers  to  volume  (vol)  page  (p)  and  foot-note  (n)  of  Ciirrp_nt  Law. 


1739  n  23;  p  1740  n  38,  40,  42,  43;  p  1741 
n   54,    58,    61;   p   1742   n   64,   65,    72. 

Implied  trusts.     Vol   4  p  1733  n  17. 

Trusts  raised  where  property  is  held  or  ob- 
t-.ined  by  fraud.  Vol  3  p  1930  n  68;  p 
1931  n  74,  75.  Vol  -l  p  1734  n  35.  Vol  6 
p    1744   n   88. 

Trusts  by  equitable  construction  in  the  ab- 
sence  of  fraud.     Vol  3   p   1932  n  84. 

Resulting  trusts.     A'ol    1  p  1737   n   67. 

The  beneficiary.  Vol  3  p  1936  n  48,  49.  52, 
54;  p  1937  n  57,  58.  60,  62,  63,  65,  70;  p 
1938  n  76,  80,  82.  Vol  4  p  1739  n  87,  9S, 
99;  p  1740  n  5,  6.  9.  11,  12,  13,  14,  15,  22 
23;  p  1741  n  26,  27,  33.  Vol  6  p  1750  n  53, 
57,  60;  p  1751  n  67,  68,  72,  73,  76,  77.  79,  82; 
p  1762  n  82,  87. 

The  trustee.  Vol  3  p  1938  n  84.  85;  p  1939 
n  90,  94,  96;  p  1940  n  10.  11.  Vol  4  p  1741 
n  36.  37,  38,  44,  45;  p  1742  n  49,  65,  67.  Vol 
6  p  1752  n  95,  98,  99,  1,  2,  3,  4,  6;  p  1753  n 
7,   10,   12. 

Nature  of  trustee's  title  and  establishment 
of  estate.  Vol  3  p  1941  n  25,  28.  Vol  4 
p   1743  n  80.  84.     Vol  6  p  1754  n   27,  32. 

Discretion  and  general  powers  of  trustees 
and  iudicial  control.  Vol  3  p  1941  n  33, 
36,  38;  p  1942  n  41,  43,  53,  64.  Vol  4  p 
1743  n  91.  Vol  6  p  1765  n  55;  p  17GG  n  59, 
62,  63. 

Management  of  estate  and  investments. 
Vol  3  p  1944  n  79.  81;  p  1945  n  94.  Vol  4 
p  1744  n  1,  3;  p  1745  n  12,  25.  Vol  6  p 
1757  n   70. 

Creation  of  charges,  mortgages  and  lease 
of  estate.  Vol  8  p  1945  n  99,  1,  4,  6,  7,  8. 
Vol    4  p   1746   n   29. 

Said  of  trust  property.  Vol  3  p  1946  n  28, 
31;  p,1947  n  32,   41,  42,  43.      Vol  4  p  1747  n 

48,  58.    60,   61.      Vol  6   p  1758  n   4. 
Payments    or    surrender    to    beneficiary.     Vol 

4   p   174S    n    71,   73,    76.      Vol   6  p   1759   n   16. 

TJiiability  of  trustee  to  estate  and  third  per- 
sons. Vol  3-p  1942  n  58,  59.  Vol  4  p  1748 
n.  82,  83;  p  1749  n  89,  4,  Vol  6  D  1760  n 
25,   26. 

Personal  deilin!?s  by  trustee  with  estate. 
Vol  2  p  1943'  n  64,  65,  72.  Vol  4  p  1750  n 
20. 

Actions  and  controversies  by  and  against 
tr-stees.  Vol  3  p  1948  n  62.  63.  Vol  4  p 
1751   n   26,    34,    37.     Vol   6   p   1761   n   47,   48, 

49,  50. 

Compensation   and   expenses   of  trustee;     Vol 

3  p  1948  n   60,   61,   62;  p  1949   n   71,    77.      Vol 

4  p  1751  n  43;  p  1752  n  46.  49.  51,  52,  5S. 
Vol  6  p  1762  n  62.   64,   67.   68.   70. 

Accounting,    distribution    and    discharge.    Vol 

2  p  1950  n  85,  88,  91,  93.  94:  p  1951  n  1.  2. 
4.  5,  11;  p  1952  n  12,  14.  Vol  4  p  1752  n 
63;  p  1753  n  73,  78,  81.  Vol  G  p  1764  n 
94.  95,  96,  97,   2,   3,  5. 

Establisliment  and  enforcement  of  express 
trusts.  Vol  8  p  1952  n  23.  27;  p  1953  n 
28,  30,   34,     Vol  4  p  1754  n  92. 

Establishment  and  enforcement  of  con- 
structive trusts.     Vol   3   p  1954    n    45,   52. 

Establishment  and  enforoemer.t  ol'  resulting 
trusts.     Vol  8   p   1955   n   77. 

Following  trust  property.  Vol  8  p  1956  n 
82.  93,  94;  p  1957  n  9,  Vol.4  p  1757  n  55, 
57,  61;  p  1758  n  62,  63.  Vol  S  p  1769  n 
89,    90. 

Termination    and    abrogation    of    trust.     Vol 

3  p   1958    n   16,   23,    24;   p   1959   n   34,   39,   40. 


41.  Vol  4  pl75S  n  69,  70,  71,  72,  73,  74;  p 
1759  n  74,  75,  78,  83;  p  1760  n  89,  91,  92" 
Vol  6  p  1769  n  93,   95;   p  1770  n   99,   9. 

U 

UNDERTAKINGS. 

Vol  4  p  1760  n   95,   96. 

UNITED     S*rATBS. 

Contracts.     Vol  3  p  1960  n  53. 

USES. 

Vol  8  p  1965  n  24.     Vol  4  p  1763  n  59;  p  176  t 
n   65,    67.     Vol'  6  p   1773  n  62;  p  1774  n   64. 

USURY. 

Elements    and    indicia.     Vol    S    p    1966    n    40, 

42,  47;  p  1967  n  48,  60;  p  1969  n  73,  79. 
Vol  4  p  1764  n  69;  p  1765  n  74.  77,  78. 
Vol  6  p  1774  n  70.  71,  73;  p  1775  n  74,  77, 
81;  p  1776  n  87;  p  1777  n  3. 

The  defense  of  rsury.     Vol  3  p   1971   n  7.  14; 

p   1972   n   21,   24.     Vol    1  p  1766  n  4;   p  1767 

n   9,    11.     Vol   G    p   1778    n    11,    20;    p   1779    n 

25,   29,   30. 
The  effect  of  usury.     Vol  3  p  1972  n  30.     Vol 

4  p  1767  n   16;   p  1768   n  16. 
Affirmative    relief    and    procedure.     Vol    3    p 

1974    n    56,.     Vol    4    p    1768    n    36.     Vol    6    p 

1779   n    41. 


V.-VGR.IJfTS. 

Vol  8  p  1975   I.   S2,   86;  p  1976  n  88,   91,  92. 
VENDORS      AND     PURCHASERS. 

General    nature,     requisites    and    validity    of 

contract.     Vol  8  p  1977  n   3;  p  1978  n  7,  10. 

11,   15.     Vol   -1.  p   1769   n   44.     Vol   G    p    1782 

n     77. 
Statute   of  frauds.     Vol   4  p   1771    n    64.     Vol 

6   p  1784   n   4. 
Options   to   buy    or   sell.     Vol   4   p   1772   n    79. 

Vol  6  p  178S  n  15.  16. 
Condition,      quantity,      and      description      of 

lands.     Vol  3   p   1983  n  62.   71;  p  1981  n  72, 

7.3.      Vol    4    p    1777    ii    25.      Vol    6    p    1787    'i 

38. 
Title,     deed,     and     incumbrances.     Vol     8     p 

1980  n  31,  32,  33.  37,  38;  p  1981  n   38,  40,  41, 

44,   45,    46,    47,    48,    49,    50.   52.      Vol   .<    p   177  1 

n   98,   99;   p   1775   n   99,   3,   4.     Vol   6  p   1787 

n   44;   p    1788  n   52,   54,   55,    69,    60;  p   1789  n 

65. 
Price   and   payment.     Vol    6    p    1789   n   67,    71. 
Time.     Vol   8   p    1989    n    46.     Vol   4    p    1784    n 

85.      Vol   6  p   1790   n   86. 
Conditions,    covenants    and    warranties.     Vol 
•     C  p  1791    n   99,   4;  p   1792  n  13, 
Demand,   tender,    and   default.     Vol   8   p    1989 

n   49,   51.     Vol  4   p   1782  n   68;   p  1785   n  96; 

p  1786  n  99.     Vol  6  p  1793  n  17. 
Forfeiture,   rescission,    and  waiver.     Vol   S    p 

1986   n    10,'  14;   p   1990  n  67;   p  1991  n  79;   p 

1992  n  90.  91.     Vol  4  p  1787  n  11;  p  1789  n 

22;    p    1790   n    34. 
Interest   in   the  land   created  by,   and   rights 

and    liabilities   under    the   contract.     Vol    8 

p   1984  n   86;   p   1985  n   96.     Vol  6   p   1798   ii 

4,   5;  p   1799  n   20. 
Liability     consequent    on     breach.     Vol    8     p 
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4? 


VENUE 


AND     PLACE 

of   the   action. 


OK 

Vol 


TRIAL,. 

4    p    1797 


The   nature 
2,    3. 

Local  actions;  actions  concerning  real  es- 
tate. Vol  8  p  2001  n  12,  13,  14,  18.  Vol  4 
p  179S  n  20.     Vol   6  p  1807   n  41. 

Transitory  actions.  Vol  3  p  2001  n  21.  Vol 
4    p    1798    n    25. 

Special  actions  and  proceedings  and  equi- 
table  proceedings.     Vol   4  p    1800    n    46. 

Suits  against  corporations.  Vol  3  p  2003  n 
52,    53. 

Effect  of  improper  venue.  Vol  3  p  2004  n  64; 
p  200S  n  32.  Vol  4  p  ISOO  n  57,  59;  p 
1801   n    64,    66. 

When  change  is  allowable,  necessary,  or 
proper.  Vol  3  p  2005  n  66,  78.  80;  p  2006 
n  82.  Vol  4  p  1801  n  69;  p  1802  n  78,  79, 
80,  81,  82,  83,  90,  93.  Vol  6  p  1811  n  85, 
89. 

Procedure  for  change.  Vol  3  p  2006  n  91; 
p  2007  n  5,  7,  9,  10,  13;  p  2008  n  15.  Vol  4 
p  1803  n   95,  96,  5.   8,     Vol  6  p  1813  n  7. 

Results  of  change  of  venue.  Vol  S  p  200S 
n    29. 

VERDICTS    AND   FINDINGS. 

Vol  6  p  1815  n  40;   p   1816 


Vol    3 


Vol 


General  verdicts. 

n   43. 
Special    interrogatories    and   verdicts 

p    2012   n   85. 
Conflicts  between  verdicts  and  findings, 

6  p  1819  n  96,   97;  p  1822  n  13. 
Submission    to    jury,    rendition,    and    return. 

Vol   4  p"1809   n   11;   p    1810   n   19.     Vol   6   p 

1823  n  28,  34. 
Amendment    and    correction.     Vol    3    p    2017 

n   62,   65;  p  2018   n   81.     Vol  4  p   1810   n   29; 

p   1811  n  38,   45. 
Finding   by   court    or    referee.     Vol 

n  1,   2;    p   2021   n  25;  p  2022   n   41. 

1812  n  56;  p  1813  n  73;  p  1814 

Vol  G  p  1826' n  74,  78;  p  1827  n 

1830    n    38. 
Objections    and 

n  50. 

VERIFICATION, 


3    p    2019 
Vol  4  p 

n    83,    87. 
91,    96;   p 


exceptions.     Vol     6    p     1831 


Vol  3  p  2024  n  79,  81,  83,  84,  87,  89.  Vol 
1816  n  23;  p  1817  n  37,  39,  40,  41.  Vol 
1832   n   60;  p  1833  n   72;  p  1834  n  90. 


WAREHOUSING 

90,    91 


AND     DEPOSITS. 


Vol  3  p  2031  n 
9,  10;  p  2033 
n  32,  33,  34, 
1837  n   42;  p 


3   p   2034 
54,    60. 


p  2032  n  93,  99,  1,  4, 
n  11,  12,  13;  23.  Vol  4  p  1822 
41,  44.  Vol  6  p  1835  n  12;  p 
1838  n   57,   58,  59,   63. 


W 
WASTE. 

31,    32,    33, 


34.     Vol   4   p  1823 


1VATERS      AND     WATER      SUPPLY. 


Refers   to  volume  (vol)   page  (p)  and  foot-nate  (n)  of  Current  Law. 
'1995  n  28,  31,  34,  38;  p  1996  ia  52.     Vol  4   p 

1792   n    51,    63,    54.     Vol    6   p    1801    n    47-    p 

1802  n   53,  56,   57,  62. 
Eights    after    conveyance.     Vol    a    p    1993    n 

95,  2.  7;   p  1S94  n   11,   12,  13,    11,   15.     Vol  4 

p    1791    n    44. 
Vendor's    implied    lien.     Vol    3    p    1996    n    55. 

Vol   4  p   1794   n    68;    p   1795    n   86.      Vol   C   n 

1804  n  92. 
Enforcement  of  the  contract  of  silo.     Vol  6 

p    1807    n   22.    28. 


Definition  and  kinds  of  waters.  Vol  8  p 
2035   n    50.     Vol   4   p    1824   n    67,    68. 

Sovereignty  over  waters  and  lands  beneath. 
Vol   8   p    2035    n  53.     Vol  6  p    1841   n   6. 

Rights  in  natural  watercourses.  Vol  8  P 
2036  n  58,  51),  62,  63,  64;  p  2037  n  72,  77;  p 
2038  n  77,  78,  82;  p  2039  n  90,  92.  Vol  4 
p  1826  n  82,  84,  87,  S8,  92;  p  1827  n  93,  1, 
2;  p  1828  n  8,  9,  13.  Vol  6  p  1842  n  11, 
12;    p    1843   n    26;   p   1845    n   49;   p   1847  n   66. 

Rights  in  subterranean  and  percolating 
waters.  Vol  3  p  2040  n  6;  p  2041  n  11,  12, 
13,   14,  15,  16.      Vol  4  p  1831  n  39,  41. 

Rights  in  artificial  waters.  Vol  3  p  2042  n 
27,  28.     Vol  4  p  1831  n  46. 

Ice.  Vol  3  p  2042  n  32,  35,  36.  Vol  4  p 
1832    n    52,    53. 

Surface  waters  and  drainage  or  reclamation. 
Vol  8  p  2043  n  45,  46.  Vol  4  p  1833  n  68. 
Vol  6  p  1850  n  19. 

Lands  under  water.  Vol  4  p.  1836  n  5,  6,  7. 
Vol  6  p  1854  n  59. 

Milling  and  power  and  other  nonconsuming 
privileges:  dams,  canals,  and  races.  Vol 
3  p  2046  h  74.  ■  Vol  4  p  1838  n  30;  p  1839 
n  37.     Vol  6  p  1856  n  77. 

Rights  in  the  water.     Vol  4  p  1839  n  42. 

Water  companies  and  water  supply  districts. 
Vol  3  p  2057  n  S3;  p  2058  n  95,  96;  p  2059 
n  2,  5,  6;  n  2061  n  33;  p  2062  n  38,  39;  p 
2064  n  61.  Vol  4  p  1847  n  55;  p  1848  n  66, 
67,   68,   71.     Vol  6  p  1868  n  22,   24. 

Water  service  and  rates.  Vol  8  p  2064  n  66; 
p    2065    n    70;    p    2067    n    93,    94,    95,    97,    98. 


Vol    4    p    1852 
1871  n  75. 


7;    p   1853   n    16.     Vol   G    p 


Grants 

,  contracts  and 

licenses. 

Vol  3  p 

2068 

n    17 

;   p   2069 

n   20; 

P 

2070    n 

29. 

Vol 

4 

P 

1855 

n   38,    39 

,    40,   41, 

42, 

43, 

44. 

Vol 

6 

P 

1874 

n  14;  p  1875  n 

24 

25 

26, 

27, 

28. 

Torts 

relating 

to    waters. 

Vol 

8 

p    2070 

n 

34. 

Vol    4   p 

1858 

n 

73. 

Vol 

G 

p    1876 

n 

39,   40. 

WPJIGHTS     AND    MEASURES. 

Vol  3  p  2073  11  84;  p  2074  n  85,  86,  87, 
WHARVES. 

2074  n 


Vol  3 
3,  6, 
1862 
1863 


I  92,  94,  95,  98;  p  2075  n  99, 
8  9  10,  12;  p  2076  n  13.  Vol  4 
34,  35,  36,  37,  39,  40,  47,  4»,  49; 
54.     Vol   6  p   1879   n   98. 


WILLS. 

Right  of  disposal,  and  contracts  relating  to 
it.  Vol  8  p  2078  n  33,  34.  Vol  4  p  1864  " 
59;  p  1865  n  68,  69,  70,  71,  72;  p  1866 
91;  p  1867  n  92,  97,  98;  p  1868  n  3,  4, 
6  p  1880  n  2;  p  1881  n  5;  7;  p  1882  n  11, 
12,   15;   p  1883  n   16,   17,  18,   19. 

Essentials  to  capacity.  Vol  3  p  2079  n  37, 
42  44;  p  2080  n  49,  53;  p  2081  n  62;  p  2082 
n  71;  p  2083  n  79,  85.  Vol  4  p  1868  n  6; 
p  1869  n  7,  14;  p  1870  n  23,  24,  26;  p  1871 
n  40,  41;  pi  1872  n  59;  p  1873  n  63,  65,  66. 
Vol  6  p  1885  n  28,  29,  33;  p  1886  n  35;  p 
1887  n  47,  51;  p  1888  n  52,  53,  56;  p  1889 
n    57,    63,    64. 

Constituents  of  fraud  and  undue  influence. 
Vol  8  p  2083  n  87;  p  2085  n  2,  6,  7;  p  2086 
n  10,  11,  17,  18;  p  2087  n  24.  Vol  4  p  1873 
n   69;   p   1874   n    71,   73,   80,    87;    p   1875   n   98, 
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p  1876  n  24,  25;  p  1877  n  26,  29.  Vol  G  p 
1893  n  5;  p  1894  n  li;  p  1895  n  14,  15. 

Requi-ites,  form  and  validity.  Vol  S  p  2089 
n  35.  Vol  4  p  1878  n  34,  35.  Vol  6  p 
1895  n   18,  19;  p   1S96  n  25;  p  1897  n  33. 

Mode    of   execution.     Vol    8    p    2089    n   36,    37, 

38,  40,  43;  p  2090  n  43,  44,  45,  46,  47,  49,  51. 
Vol  4  p  1878  n  41;  p  1879  n  47,  49;  p  1880 
n  56;  p  1881  n  64;  p  1882  n  74,  75;  p  1883 
n  83.  Vol  6  ?  1897  n  38;  p  1898  n  39,  41; 
p  1899  W  51;  p  1900  n  58,  62,  63,  64,  65;  p 
1901  n  66,  67. 

Revocation  and  alteration.  Vol  2  p  2091  n 
67;  p  2092  n  72,  74,  79;  p  20^3  n  84,  93. 
Vol  4  p  1885  n  11,  14,  15;  p  1886  n  21,  24, 
26,  29;  p  1888  n  43,  48.  Vol  6  p  1902  n  82, 
87,  89;  p  1903  n  2,  4,  5;  p  1904  n  6,  7. 

Republication  and  revival.  Vol  3  p  2094  n 
2,   3.     Vol  6  p   1904    n  13,   14,   15. 

Probating,  establishing,  and  recording;  pow- 
ers  of  courts.     Vol   4   p    1889    n    55. 

Parties  in  will  cases  and  the  right  to  con- 
test. Vol  8  p  2095  n  7.  Vol  4  p  1889  n 
57:    p   1890  n    64.     Vol  S  p  1906  n    28,    30. 

Probate  and  procedure  In  general.  Vol  3  p 
2096  n  19,  20;  p  2097  n  25,  26.  Vol  4  p 
1891   n    75,    87,    88,    89.     Vol   6   p    1907    n    38, 

39,  40,  41,   42,   44,  46,  47;   p  1908  n  56,   57. 
Burden   of   proof   on   the   whole   case.     Vol   S 

p   2098  n   33,   35;  p  2099  n    42;   p  2100   n   45. 

,  40,  47,  49,  50;  p  2101  n  56,  58.  Vol  4  p 
^'<•.">  n  95,  97;  p  1393  n  98.  Vol  6  p  1910 
n  75. 

Establishment  of  lost  will.  Vol  i  p  1893 
n    9. 

Judgments  and  decrees.  Vol  3  p  2102  n  78. 
Vol  4  p  1894  n   15.     Vol  8  p  1912   n  88,   90. 

Puits  to   contest.     Vol  3   p   2105   n    10. 

Suits  to  establish.     Vol  6  p   1914   n  13. 

Puits  to  set  aside.  Vol  6  p  1915  n  21,  22. 
23,   24. 

Appeals.  Vol  3  p  2103  n  80.  Vol  4  p  1896 
n   27.     Vol  6  p   1917  n  37. 

Costs.  Vol  3  p  2106  n  23.  Vol  6  p  1918  n 
53. 

Recording  foreign  wills.  Vol  3  p  2106  n  27, 
29.     Vol  6  p  1919  n  63,  64. 

Interpretation  and  construction,  general 
ruin;;.  Vol  3  p  2107  n  31.  32.  33,  ?.'t:  p  210!^ 
n  38;  ti  2109  n  4t,  45,  48.  49;  p  2110  n  53. 
63;  D  2111  r.  66.  68.  70,  71;  n  2112  n  71,  72, 
7!.  TS,  77.  •  Vnl  4  p  1S9S  n  69;  t.  1899  n  70, 
71:  Ti  1900  n  73,  75.  76,  78.  79.  S2;  p  1901  n 
87,  88.  92.  91,  96.  98;  p  1902  n  98,  2  7.  14; 
r  1903  n  17,  20:  p  1904  n  21.  2  1,  Vol  6  p 
1919  n  (iS;  p  1920  n  I59.  70,  71,  72;  D  1921  n 
75,  82.  84;  r  1922  n  87,  88.  99:  d  1923  n  93. 
n.   -t.   6:   n   1924  r    11.   in.   l-l:    n  1925  n    1  r.     16. 

Tntprpretation  of  terms  designating  prop- 
c-rtv   or   funds.     Vnl   s    p    2113   n   86;    p    3114 

,  n  89.  90,  94:  p  2115  n  9G.  Vol  4  p  1905  n 
27,  28,  29.  Vol  G  p  1926  n  19,  20;  p  1927 
n    20. 

Tutf-rr.retatior)    of    terms    designatiuK    or    de- 

-•  .^cribinf^    persons     or     purposes.     Vol     2     p 

2115    n"l.    4.    5.    6:    yi    2116    n    9,    13.      Vol    4    D 

1906    n  ,34,    36:    p    1907    n    37.     Vol   6   p    1928 

n    26.    27.    29;    p    1929   n    29.   30, 

Interpretation  of  terms  creating,  defining, 
limiting,  conditioning',  or  qualifying  the 
rstqtes  and  interest?  created.  Vol  3  p 
2117  n  19;  p  2118  n  23,  26:  p  2119  n  37;  p 
?12i  n  39.  40;  p  2121  n  45.  46.  47,  48;  p 
2122  n  48,  49;  p  2123  n  55.  59,  61.  62;  p 
2124  n  65.  69,  71:  n  2125  n  75:  p  2127  n  6: 
p  2128   n   15;   p   2129   n    20,   23,  24,   25;   p   2130 


n  27,  32;  n  2131  n  33,  37,  40;  p  2132  n  41. 
42;  p  2133  n  51,  55,  59;  p  2134  n  60,  62,  01. 
66,  69,  71;  p  2135  n  71.  72;  p  2136  n  79;  i> 
2137  n  SO,  81,  85;  p  2138  n  90.  91,  94.  97; 
p  2139  n  99,  1;  p  2140  n  5,  6,  7.  8.  9.  10,  11. 
12;  p  2141  n  13,  14,  15,  16;  p  2142  n  19,  21. 
25;  p   2143   n   30.   32,   37;   p   2144  n   37,   39,   40, 

42,  43,' 44;  p  2145  n  47.  49.  50,  56,  57;  p 
2146    n    57,    58,    60.    61:    p    2147    n    63.    66.    6:?. 

70,  71;  p  2148  n  73,  80,  S3;  p  2149  n  92,  93; 
p  2150  n  93,  94;  p  2151  n  99,  6;  p  2152  n 
17;  p  2153  n  20;'  p  2154  n  20.  24;  p  2155  n 
27,    28,    31,    32,    33,    34;    p    2156   n    35.    38,    41, 

43,  45;  p  2157  n  46.  A^'ol  4  p  1907  n  44, 
46;  p  1908  n  52;  p  1909  n  57.  58,  60;  p  191  > 
n  61.  63,  64;  p  1911  n  64,  65;  p  1912  n  71: 
p  1914  n  78;  p  1915  n  78:  p  1917  n  85;  i> 
1918  n  87,  89,  90,  91:  p  1919  n  94,  96,  9^, 
99;  p  1920  n  2.  3.  8.  12.  13;  p  1921  n  15,  17; 
p  1922  n  IS.  2.1.  21;  p  1923  n  24,  26;  p  192! 
n  26,  28,  30,  31:  p  1925'n  37.  38,  40;  p  1927 
n  67,  60:  p  1928  n  69;  p  1929  n  75.  76;  p 
1930  n  76;  p  1931  n  79:  p  19r:2  n  87;  p  193.3 
n  89,  96:  p  1934  n  2.  5.  6;  p  1935  n  7,  10,  14. 
15;  p  1936  n  19.  20,  21,  22.  Vol  6  p  1930 
n  35.  36;  p  1931  n  39.  41;  n  1932  n  47;  p 
1934  n  54.  58,  59;  p  1935  n  59,  60;  p  1936  n 
61;  p  1917  n  66,  67;  p  19n9  n  74:  p  1940  n 
78;  p  1941  n  79.  82.  S3.  85;  p  1912  n  90.  92, 
93;  p  1943  n  93.  96.  87:  r>  19J5  n  IS.  21;  p 
1946  n  23,  21.  27;  p  1947  n  29;  p  1948  n  3". 
34;  p  1949  n  34;  p  1950  n  35,  36,  37:  p  1951 
n  41;  p  1952  n  41,  42:  p  1953  n  42.  50,  51, 
r.2:  p  19.'^4  n  5^:  p  1965  n  59,  61.  63,  65:  p 
1956  n  68:  p  1957  n  71.  77:  p  195S  n  79,  8", 
83:  y.  1959  n  81;  p  1960  n  86.  88,  90;  p  1961 
n  99.  1;  r  1962  n  5.  7:  p  1963  n  10,  12,  13; 
p  1964  n  24:  p   1965  n  26.  27.   29. 

Interpretation  of  terms  respecting  adminis- 
tration, management,  control,  and  dis- 
pose'1.  Vol  S  p  2167  li  50.  53,  54:  v  2158  n 
54,  58.  Vol  4  p  1937  n  28,  30;  p  1938  n  36. 
40;  p  1939  n  55.  58.  Vol  6  p  1966  n  .'4.  36. 
38:  p  1967  n  44.  40,  51;  p  1968  n  55,  56,  57; 
p   1969    n    63,    r-n.      . 

Abatement,  ademption,  and  satisfaction. 
Vol   S   p    2159   n   63,    68,    69.      Vol  4  p  1940    n 

65.  67.   71.      Vol  e  p   1970   n    77;   n   1971    n   SO. 
Proceedings  to  construe  wills.     Vol  3  p  2160 

n  77,  79;  p  2161  n  80,  81,  86;  p  2162  n.  88. 
Vol  4  p  1940  n  74;  p  1941  n  80.  81,  82,  85; 
p  1942  n  88.  Vol  6  p  1972  n  92,  93,  94;  p 
1973  n  97,  99,  2;  p  1974  n  5.  6. 
Validity,  operation,  and  effect  in  general 
Vol  3  p  2162  n  92.  93.  Vol  4  p  1942  n  9-6; 
p  1943  n  103.  Vol  C  p  1974  n  14,  17  19 
20. 

WITNESSES. 

Capacity  and  competency  of  witnesses  in 
p-encral.     Vol    S   p    2164    n    20;    p    2168    n    58. 

66.  Vol   .1   D   1944   n    5.      Vnl   On    1976   n    35. 
Disqualification    on    death    or    incompetency 

nf  party  to  communication  or  tr^insaction. 
Vol  2  p  2169  n  69,  72;  p  2170  n  78:  p  2171 
n  78.  82;  p  2172  n  85.  88,  S9:  p  2173  n  89, 
on.  94,  99;  p  2174  n  4.  5:  p  2175  n  14  IS 
20,  22;  p  2176  n  24.  30,  31.  Vol  4  p  1947 
n  47.  50;  p  1948  n  57;  p  1949  n  57.  58.  59; 
n  1950  n  61,  63.  64:  p  1951  n  68.  70,  72:  p 
1952  n  77;  n  1953  n  SO.  Vol  G  p  1979  n  73; 
"  1980  1  75.  711:  p  19S2  n  81;  p  1983  n  81 
82;  p  1984  n  92,  97;  p  1985  n  1. 
Privileged  communications.  Attorney  and 
client.     Vol    3    p    2176    n    32;    p    2177    n    47. 
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Vol  4  p  1953  n  83,  84,  91.  Vol  6  p  1986  n 
15.    IG. 

Privileged    communications.     Physician    and 

patient.     Vol   8   p    217S    n    53,    54,   55,    56.    58, 

64;  p  2179  n  66,  67,   70,  71.     Vol  4  p  1954   n 

97.    5,    7;   p    1955    n   12.      Vol    6   p    1987    n    23, 

,27,  .31,    32;   p   1988   n   35.  36,   39. 

Privileged  communications.  Husband  and 
wifp.  Vol  a  p  2165  n  27;  p  216G  n  38;  p 
2168    n    50,    51. 

Credibility  in  general.  Vol  3  p  2180  n  89; 
p  21S1  n  97,  99;  p  2182  n  3.  4,  5.  Vol  4  p 
1958  n  52;  p  1959  n  63,  71;  p  1960  n  76,  80. 
81;  p  1961  n  86,  90.  Vol  6  p  1993  n  86;  p 
1994  n  99,  2;  p  1995  n  4,  6;  p  1990  n  12;  p 
1997    n    20. 

Character  and  conduct  of  vi'itnesses  in  gen- 
eral.    Vol  8   p   2183   n    15,   19. 

Interest  and  bias  of  "witness.  V®1  8  p  2186 
n  48.  49,  51;  p  2187  n  64.  Vol  4  p  1963  n 
21;  .p   1964   n   23,    29.     Vol  6  p   2001   n    46. 


Proof  of  previous  contradictory  statements. 
Vol  8  p  2-187  n  66;  p  2188  n  66,  69,  73;  p 
2189  n  78,  80,  81,  Vol  4  p  1964  n  33,  34; 
p  1965  n  38,  40.  Vol  6  p  2001  n  50,  51,  52; 
p    2002    n    54. 

Foundation    for    impeaching    evidence.  Vol 

a   p   2190   n   91,   95;   p   2191   n   10,    13;   p  2192 

n    15.     Vol    4   p    1966    n    52,    55,    56,    57.  Vol 
6  p   2003  n  72. 

Corroboration  and  sustentation  of  wit- 
nesses. Vol  a  p  2192  n  21.  Vol  4  p  1967 
n  72. 

Privilege  of  witnesses.  Vol  8  p  2193  n  30, 
31,  32;  p  2194  n  36,  37,  45,  49.  Vol  4  p  1968 
n  85,  88;  p  1969  n  94,  4.  Vol  6  p  2005  n 
86;   p    2006   n   98. 

Subpoenas,  attendance,  and  fees.  Vol  8  p 
2163  n  7.  8.  Vol  4  p  1970  n  16,  17.  Vol 
6  p  2009  n   20,   21. 
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